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JUDGES 

OF  THE 

COURTS  REPORTED  DURING  THE  PERIOD 
COVERED  BY  THIS  VOLUME 


ARKANSAS— Supreme  Court 

EDGAB  A.  Mcculloch,  chief  jushob. 

ASSOCIATE  JUSTICES. 
CARROLL  D.  WOOD.  WILLIAM  F.  KIBBi; 

JESSE  C.  HART.  TRANK  SMITH. 

KENTUCKY— Court  of  Appeals. 
J.  P.  HOBSON,  Chief  Jcstice. 

ASSOCIATE  JUSTICES. 
JOHN  M.  LASSTNG.  T.  J.  NUNN. 

JOHN  D.  CARROLL.  SHACKELFORD  BnLLEB. 

W.  E.  SETTLE.  C.  C.  TUBNEB. 

comisaiONEB  or  appeals. 
WILLIAM  BOGEBS  CLAY. 

MISSOURI— Supreme  Court^ 
HENBT  LAMM.  Chief  Justioe. 

Division  No.  1. 

ABGHBIiAUS  M.  WOODSON,  Pbbsxdino  Judgi; 
ASSOCIATE  JUDGES. 

HENRT  LAMM.  W.  W.  GBAVE& 

HENRY  W.  BOND. 

Division  No.  t. 

JOHN  G.  BROWN,  Pbesidiho  Judge. 

associate  judges. 
CHAS.  B.  FABIS.  ROBERT  F.  WALKEB. 

SUPBBUE  COUBT  COHMtSSIONEBS. 

JAMES  T.  BLAIB,  Pbbsidieho  Coucissxoiteb. 

ASSOCIATE  comasaioMBRS. 
STEPHEN  8.  BBOWN.  REUBEN  F.  BOY. 

FRED  L.  WILLIAMS. 

The  St.  Louis  Court  of  Appeals.^ 

6E0BGE  D.  BBTNOLDS,  Fbesiding  Judge. 
ASSOCIATE  JUDQKS. 
ALBEBT  D.  NORTONI.  WILLIAM  H.  ALLEN: 

The  Kansas  City  Court  of  Appeals.^ 

JAMES  ELLISON,  Pbesidinq  Judoe. 
ASSOCIATE  JUDGES. 
J.  M.  JOHNSON.  FRANCIS  H.  TBIMBUL 

The  Springfield  Court  of  Appeals.^ 

W.  R.  ROBERTSON,  Presiding  Judge. 

ASSOCIATE  JUDGES. 

JOHN  S.  FABBIN6T0N.  JOHN  T.  STUBGIB. 
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TENNESSEE— Suprenu  Court 

JOHN  K.  SHIELDS,  GaiEF  JD8T10B.> 
IL  M.  NEIL,  Chdet  Justicb.* 

AB80CIATZ  juanccs. 
M.  M.  NEIL.>  D.  L.  LAN8DEN. 

A.  S.  BUCHANAN.  SAMUEL  a  WILLIAMS.* 

GRAFTON  GHBBN. 


TEXAS — Supreme  Court. 
THOMAS  J.  BROWN,  Ghibf  Juancx. 

AMOCUn  JUSTICES. 

KKLSON  PHILLIPS.  WILLIAM  XL  HAWKIN& 

Court  of  Crimitul  Appeals. 

W.  L.  DAVIDSON,  PBUZDIHa  JUDGl. 
JUDOKB. 

A.  J.  HARPER.  A  a  PRENDERGAST. 

f 

Courts  of  Civil  Appeals. 

First  District. 
R.  A  PLEASANTS,  Chibt  Jdsibob. 

ASSOCIATE  JUSTICES. 

T.  B.  REESE.  8.  A.  McUEANS. 

Second  District. 
T.  H.  CONNER.  Chief  Justice. 

ASSOCIATE  JUSTICES. 
OCIE  SPEER.  IRB;  DUNKLIN. 

Third  District. 
W.  M.  KEY,  Chief  Justice. 

ASSOCIATE  JUSTICES. 

B.  H.  BICB.  C.  H.  JENKINS. 

Fourth  District. 
W.  S.  VLS,  Chief  Jusncs. 

ASSOCIATE  JUSTICES. 

ANTON      MOURSUND.  GEO.  B.  TALIAFER&a 

Fifth  District, 
AXSON  BAIXEY,  CniKF  Justice. 

ASSOCIATE  JUSTICES. 
J.  M.  TALBOT.  CHAS.  A.  RASBUBY. 

Sixth  District. 

SAMUEL  P.  WILLSON.  Chief  Juotice. 
ASSOCIATE  JUSTICES. 

BICHABD  B.  LEVY.  WM.  HODGES. 

Seventh  District. 
8.  P.  HUFF,  Chief  Justice. 

ASSOCIATE  justices. 
H.  G.  HENDRICKS.  K.  W.  HALL. 

Eighth  District. 
J.  R.  HARPER,  Chief  Justice. 

ASSOCIATE  JUSTICES. 

J.  r.  Mckenzie.  b.  r.  higgins. 


•  Rfltlciisd  February  12,  191S.      ■  Sleeted  FebniMj  17,  IHI.        *  Appointed  FebmarF,  1911. 
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COURT  RULES 


COURT  OF  APPEALS  OF  KENTUCKY 


Adopted  March^  1913 


L— Co«r«  iMded  into  «ec(io»w— CMe/  Ju»- 
tic€—A»8ignment  of  co*€«.— In  accordance 
witli  Sec.  118  of  the  Conatitntloii,  this  conrt 
win  be  aiTlded  Into  two  secttoos,  each  of 
which  shaU  consist  of  three  judge",  besides 
the  Chief  Justice,  who  shall  preaide  over 
each  section.  Each  sectioii  shall  dt  on  al- 
tcTDate  days  during  each  week,  when  not  In 
joint  session  to  hear  cases  and  deHver  opto- 
ions.  Opinions  shall  be  delivered  as  tHe 
jndgment  of  the  court  without  reference  to 
the  section  delivering  them.  When  the  Chief 
Justice  Is  absent,  or.  If  present  from  any 
cause  fails  to  preside,  the  Judge  next  oldest 
in  commlBBlon  shall  preside  with  each  sec- 
tion, and  shall  require  the  presence  of  a 
jnage  from  either  section  when  necessary 
to  constitute  a  majority  of  the  entire  body. 
The  cases,  when  submitted,  shall  be  assign- 
ed by  the  Chief  Justice  to  each  section,  in 
soefa  a  mp"T^^  as  to  equalise  the  burden. 

II.  — Whole  court— When  to  hear  cases.— 
In  any  case  where  in  the  opinion  of  the 
court,  the  importance  of  the  case  so  requires, 
tbe  full  court  shall  bear  the  argument  wheth- 
er oral  or  written,  and  pass  on  the  questions 
iDTolved;  and  In  cases  where  the  Judges 
compocinK  one  section  do  not  concur,  or  when 
a  member  of  either  section  shall  desire  a 
joint  session  for  the  purpose  of  passing  on 
any  qnestlon  or  bearing  any  cause,  it  shall 
be  the  duty  of  the  Chief  Juattce  to  have  the 
same  disposed  of  in  Joint  session. 

III.  — <1)  BriefB  M  civH  cotes  when  to  be 
filett—PenaUy.—lJi  aU  dvll  cases  It  rfjall  be 
the  duty  of  the  appellant  to  file  his  brief 
tn-enty  days  prior  to  the  day  tbe  case  Is  set 
for  hearing,  and  the  apprilee  to  file  his  brief 
ten  days  prior  to  that  time,  and  a  failure 
to  do  so  by  the  appellant  shall,  on  the  caU 
of  the  docket,  cense  a  dismissal  of  the  ap- 
peal wlthont  prejudice,  and  upon  the  part  of 
appeUee,  be  will,  if  In  default,  be  required 
to  pay  the  coato  up  to  the  date  of  filing  hla 
brief. 


C2)  Briefs  fta  aimtndl  catea—When  to  he 
jRed^In  criminal  cases  tbe  brief  of  tbe 
•ppdlant  mnat  te  filed  0Te  days  before  the 
4ay  tbe  case  is  set  for  bearing. 


(3)  Points  and  aMthoriti€*—<nMifMtti(m 

0/.— There  shall  accompany  erezy  brief  ft 
classification  of  tbe  qnestlonBdlaeiiHea.  Vbe 
daasiflcatton  may  be  Indioated  by  a  vocd 
which  snggeets  the  subject,  or  by  a  brief  syn- 
opsis of  It  Tbe  anthoTltlee  reUed  on  shaU 
be  dted  under  tbe  appropriate  heading. 

(4)  Briefs— Notice  of  filing  to  adverse  par- 
ty.— Whenever  a  party  desires  to  file  a  brief 
after  the  time  allowed  by  this  rule,  although 
the  time  has  been  extended  by  consent,  or  by 
an  order  of  the  court,  he  mnst,  before  filing 
the  same,  furnish  to  counsel  fbr  the  advise 
party,  a  copy  of  the  brief  and  file  with  the 
brief  a  notice  showing  that  he  bu  drelirered 
to  counsel  the  copy  required. 

©)  Briefs  to  fte  typewrUten  or  pr*i*«d— 
Black  rfb&oK.— AU  brtefii  most  be  typewrit- 
ten OF  printed,  and  If  typewrittn,  ft  bta* 
record  ribbon  most  be  used. 

(6)  Kentucky  Reports  io  be  oUed  In  Orla/t. 
— Whenever  a  case  dted  by  counsel  has  been 
published  In  the  Kentucky  Beports,  wbldi 
is  the  only  official  publication  of  the  ded^ 
slons  of  this  court,  attorneys  most  dte  the 
Kentucky  Reports,  although  Other  imbUcft- 
ttons  are  also  cited. 

(7)  Briefs— Penalty  for  nonroUervanee  of 
rules. — Briefs  not  conforming  to  this  role 
will  be  stricken  out  with  costs. 

IV.— (1)  Oral  arouments.—Vo  oral  argu- 
ment will  be  ordered  or  heard  on  the  part 
of  the  par^  In  default,  unless  his  brief  is 
Qled  as  herein  provided.  When  the  briefs 
are  In,  an  oral  argument  will  be  ordered, 
and  a  time  fixed  for  the  hearing. 

^  Oral  anruments — Time  aUotM^ — Un- 
less leave  of  court  oral  argument  will  be 
limited  to  one  hour  on  a  slda. 

(3)  Oral  argument— Btatememt  to  ehtoin. 
—Mo  case  will  be  set  for  oral  argnsaeBt,  un- 
less there  be  filed  by  connael  a  statenent 
showing  the  legal  questions  Involved  and 
the  court  shall  de^  them  new  and  of  snffl- 
dent  Importance  to  require  oral  argnmeiit. 

(4)  Oral  onww**'**—^'*''**'****^  •'^ 
I  ffued.— GasM  paned  for  oral  argument  wlU 
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not  be  aet  for  hearing  until  ready  Cor  anb- 
mlssloD.  When  Bubmltted  they  will  be  Bent 
out  Immedfately  to  the  Judges  In  rotation 
and  taken  up  by  the  court  as  soon  there- 
after aa  practicable  in  preference  to  other 
cases. 

(6)  Oral  artrummt—Time  to  Jffief. — ^When 
cases  are  orally  ai^ued,  further  time  beyond 
one  day  wUl  not  be.  given  fbr  rapidemental 
briefs. 

V. — (1)  Transt^ptt  must  &e  iypewritim 
— Black— -Pagea  how  numbered.— AM  tran- 
scripts must  be  tjiMwrltten  and  only  a  rec- 
ord ribbon  (black)  must  be  used.  The  rec- 
ord must  be  paged  throughout  by  numbering 
the  pages  at  the  bottom. 

Ct)  Pteattingt,  ordera  and  iudgment—Or- 
der  of  copy.— The  pleadings  must  be  copied 
In.  the  order  in  which  they  were  filed  or  ten- 
dered ;  the  orders  and  Judgments  In  the  or- 
der of  their  entry.  When,  by  any  order  a 
pleading  or  other  ijaper  la  filed,  the  paper  so 
filed  will  be  copied  immediately  after  the 
order  filing  it 

(3)  Depoaittona—Ord&-  of  oopy.— Deposi- 
tions will  be  copied  in  the  order  in  which 
they  were  taken. 

(4)  Indem  in  front  of  reoonl— A  fuU  index 
of  the  entire  record,  whethw  it  contains  one 
volume  or  mwe,  must  be  put  attiie  b^lnning 
of  the  record. 

(6)  Indem  when  more  than  one  volume. — 
If  the  record  Is  In  more  than  one  volume, 
there  must  be  In  addition  to  the  general  In- 
dex at  the  beginning  of  the  record,  an  Index 
to  each  volume  in  the  front  of  It 

(6)  Indew—What  must  «ho«).— The  Index 
to  the  pleadings,  orders,  Judgment  and  In- 
structions must  come  first  followed  by  an 
Index  showing  the  name  of  each  witness  and 
the  page  on  which  his  testimony  begins. 
The  Index  shall  also  show  the  page  on  which 
the  instructions  and  all  deeds,  contracts  and 
other  »hlblts  may  be  found ;  and  each  deed, 
contract  or  other  exhibit  shall  be  indicated 
in  the  index,  by  the  names  of  the  grantor 
and  grantee,  or  by  some  other  brief  descrip- 
tion, Buffldent  to  show  wliat  the  paper  is. 

(7)  Fee  for  transcript.— The  clerk  making 
out  the  transcript  must  endorse  thereon  the 
amount  of  his  fee  for  making  It 

<8)  Penaltj/  on  clerks  for  failure  to  observe 
rules. — Records  not  conforming  to  this  rule 
will  be  condemned  and  the  clerk  making  out 
such  record  will  be  prohibited  from  collect- 
ing his  full  fees  therefor ;  and  the  clerk  of 
this  court  win,  in  taxing  costs,  tax  only 
so  much  thereof  as  the  court  allows. 

VI. — Decision  of  cases — Order  of — Second 
appeal. — Cases  once  adjudicated  by  this 
court  and  again  brought  up  by  ai^>eal  may 
be  advanced  by  leave  of  the  court  on  motion 
of  either  party.  Other  cases  will  be  decided 


(Ky. 

as  nearly  as  practicable  In  the  order  of  their 
submission,  end  will  not  be  advanced,  unless 
Involving  some  public  question ;  or  great  in- 
jury will  result  ftom  the  delay. 

VII. — Record  of  former  appeal — Sow  made 
part  of  record. — When  the  record  of  a  for- 
mer appeal  In  the  same  cause  is  necessary  to 
the  decision  of  a  subsequent  appeal,  or  when 
a  record  already  in  this  court  is  made  part 
of  a  record  in  another  case,  and  not  copied 
Into  the  transcript,  tbe  attorney  for  the  ap- 
pellant must  see  to  It  on  pain  of  having  the 
appeal  dismissed,  that  such  old  record  Is 
placed  with  the  new  record  before  the  cause 
is  submitted. 

YIII.— {/nneceiaarv  record— Provision  aa 
to  costs  of.— A  party  Intending  to  move  that 
the  clerk  of  the  Inferior  court  or  the  adverse 
party,  shall  be  adjudged  to  pay  the  costs 
resulting  from  a  violation  by  such  clerk  or 
party  of  subsection  11,  of  section  737,  of  the 
Civil  Code,  shall  make  such  motion  at  or 
before  tbe  sobmissimi  of  the  cause,  and  not 
thereafter;  and  sudi  motion  shall  indicate 
the  portions  of  the  record  claimed  to  have 
been  Improperly  copied,  and  the  pages  of  the 
tranacrb>t  where  they  may  be  found. 

IX.  — Unnecessary  record— Clerk  to  ttenoti- 
fled, — If  the  motion  is  against  the  Clerk,  be 
must  he  served  with  a  copy  of  tbe  written 
motion  at  least  five  days  before  the  cause  is 

submitted. 

X.  — Record  ioithdrawn.  frtm  clerk*»  of- 
fUse— Penalty  for  fattwre  to  retum^It  an 
appellant  or  tils  attorney,  or  an  appellee  with 
a  cross-appeal,  or  his  attorn^,  shall,  for  any 
purpose,  withdraw  tbe  record  tram  tbe  clerk's 
custody  without  the  i^ieclal  order  of  the 
court  and  fftU  or  neglect  to  produce  it  in 
court  on  call  of  the  case  for  submission  or 
argument  the  appeal  or  crttss-appeal,  on' mo- 
tion of  the  adverse  party,  shall  be  dismissed 
for  want  of  proper  prosecution. 

XI.  — Notice  of  all  motions  to  be  given — 
Exception. — Notice  to  the  adverse  party  or 
his  attorney  of  record  must  be  given  of  all 
motions  made  in  court  where  It  can  reason- 
ably be  done,  unless  made  on  the  calling  of 
the  case  on  the  do(A;et 

XII.  — Motions  filed  in  clerA;'*  office  in  va- 
cation— How  treated. — Except  motions  to  ex- 
tend the  time  for  filing  petitions  for  rehear- 
ing, a  motion  filed  In  the  clerk's  office  on 
reasonable  notice  to  the  adverse  party  or  his 
attorney  of  record,  during  vacation  will  be 
treated  as  made  In  court  on  that  day,  and 
will  be  considered  by  the  court  on  the  first 
day  of  its  next  sesdon. 

XIII.  — (1)  Petitions  for  rehearing — When 
may  be  filed  in  clerk's  office. — When  time  is 
extended  to  file  a  petition  for  rehearing,  and 
the  time  expires  during  vacation,  or  where 
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the  court  adjourns  before  the  time  for  filing 
■  petition  for  rehearing  has  expired,  the 
filing  of  the  petition  with  the  clerk  In  the 
clerk's  office  within  the  time  shall  be  held 
sufficient  The  clerk,  however,  has  no  right 
to  extoid  the  time  for  flUng,  and  this  can 
only  be  done  by  an  order  from  one  of  the 
Judges. 

(2)  Petitions  for  rehearing — How  ditpo$ed 
of— Ten  oopiea. — Petitions  for  rehearing  shall 
be  considered  by  a  Judge  other  than  the  one 
who  delivered  the  opinion  In  the  case.  The 
petition  must  be  ivlnted,  and  ten  copies  must 
be  filed. 

HSCi  Petittona  for  rehearinff—EatenHon  of 
time. — ^Ko  extension  of  time  for  filing  a  petl- 
tlon  for  T^earlng  will  be  granted  »cept  up- 
on the  affidavit  or  statemmt  of  the  attorn^ 
or  client  stating  sufficient  caose  tbetefor. 

(4)  PeHttont  for  rehearing— Notice  to  ad- 
verge  party. — A  party  filing  a  petition  for 
rehearing  must,  before  filing  the  same,  fur- 
nish to  counsel  for  the  adverse  party  a  copy 
of  the  petition,  and  file  with  the  petition  a 
notice  showing  that  he  has  delivered  to 
counsd  the  cokt  required. 

XIV. — Presvmption  aa  to  completeneM  of 
record. — ^The  court  will  conclusively  presume, 
after  sabmlsslon,  that  records  brought  up  to 
this  court  on  schedule  filed  In  the  clerk's 
office  of  the  inferior  court,  as  prescribed  by 
section  737  of  the  Code  of  Practice,  is  the 
complete  record,  and  that  all  parties  Inter- 
ested have  consented  to  try  the  appeal  on 
such  record.  Before  submission  the  court 
will,  in  Its  discretion,  allow  a  transcript  of 
other  parts  of  the  record  to  be  filed  when 
deemed  necessary  In  furtherance  of  justice. 

xy.^ — Seeretariet  of  judges  not  to  practice 
low. — ^No  person  beldli^  the  position  of  cler- 
ical assistant  to  a  judge  of  this  court  shall 
pracHoe  as  attorney  in  the  court  or  be  em* 
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ployed  or  act  In  ai^  way  as  such  In  may  case 

pending  therein. 

Xyi.~Commi8»ioncr  of  AppeaU.—Tbe 
CommisBloner  of  Appeals  will  report  to  the 
court  In  consultation  on  such  cases  as  may 
be  r^wred  to  him,  and  he  will  prepare  opin- 
ions as  may  be  directed  by  the  court  He 
win  have  no  voice  in  the  decision  of  a  case ; 
opinions  prepared  by  him  will  be  subject  to 
the  approval  of  the  court,  and  whm  avptov- 
ed  will  be  entered  as  the  Judgment  of  the 
court 

XVn. — Terms  of  cowrt.— Three  terms  of 
court  will  be  held  each  year,  to  be  known  as 
the  winter,  spring  and  fall  terms,  beginning 
respectively  on  the  first  Monday  in  Janu- 
ary, the  second  Monday  in  April  and  the 
third  Monday  In  Septemb^.  When  the  first 
Monday  in  January  falls  on  the  first  day  of 
January,  the  term  will  begin  on  the  next 
day.  There  will  t>e  a  two  weeks  vacation 
at  the  close  of  the  winter  and  fall  terms, 
respectively.  The  spring  term  will  dose  on 
the  Friday  following  the  third  Monday  in 
June. 

XVIIL— X>oo]fc«*,  ftoio  arranged— Clerk  to 
notify  ptuiies — Statement  of  counsel. — ^To  en- 
able the  court  at  the  opening  of  each  term 
to  proceed  with  the  business  before  it,  the 
clerk  is  directed  to .  docket  dvil  cases  for 
seven  di^s  beginning  with  the  third  day  of 
the  term  and  taking  the  appellate  dlstrlcte 
In  their  numerical  order.  When  a  record  Is 
filed  he  will  set  the  case  and  notify  the  par- 
ties or  their  counsel  of  the  day  it  Is  set  for. 
The  appellant  In  bis  stetement  of  parties  to 
the  appeal,  will  give  the  name  and  address 
of  appellee's  counsel  or  If  none,  appellee's 
address. 

xnC— ra«  on  appeat-JEbo  tax  on  each 
appeal  (two  dollars)  mnst  be  paid  to  the 
dork  of  tiie  Court  of  Appeals  before  the 
case  will  be  filed. 
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ANDERSON  t.  ANDERSON. 

(Court  of  Appeals  of  Kentnckj.   Match  14, 

1913.) 

1.  DZVOBCI  OS  286,  812*)— Revikw— SooFK. 

Tb9  Ooart  of  Appeals  cannot  reverie  a 
iudgment  of  divoreei  bnt  may  review  the 
croondi  therefor  and  evidence  sapportlnc  the 
same  in  determining  whether  alimony  allowed 
ia  reasonable,  or  whether  the  custody  of  infant 
children  was  properly  bestowed. 

[Ed.  Note.— For  other  cases,  see  Dirorce, 
Cent.  Die.  H  769,  770.  806 ;  Dec  Dif.  H  286, 
312.*] 

2.  DITOBOB  <||  128.  130,  ISl,  182*}-OBOnin)B 
— Sdfficienct  or  Svidsnct. 

Evidence,  in  a  divorce  action,  h«Id  to  sue- 
taiu  findintt  that  defmdant  husband  was  guilty 
^  liabitnal  dmnkenness,  foiled  to  make  prop- 
er proTisioa  for  the  maintenance  of  his  family, 
and  was  gnilty  of  crael^  Indieatinff  a  settled 
aversion  against  plaintiff  and  retueiinK  her 
condition  dangerous. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  H  410,  442-M6,  449;  De&  Dig.  S§ 
128,  130,  131,  132.*] 

8.  DivoECB  (i  129*)  —  OaouKiui  —  Etidbncs 

— SUFFICIENCT. 

In  a  divorce  action,  evidence  held  Insnffi- 
ient  to  show  that  plaintiff  wife  was  anchaste. 

[Ed.  Note.— For  other  caBes,  see  Divorce, 
Cent  Dig.  U  411-441,  454;  Dec.  Dig.  {  129.*] 

4.  DiTOBCB    (i   298*}  ~  iHTAm  OHn.OBBN— 

RionT  TO  Gdstodt. 

In  granting  a  divorce  on  the  nronnd  of  de- 
fendant husband's  habitual  drunkenness  and 
failure  to  properly  maintain  hia  family,  plain- 
tiff wife  was  properly  awarded  the  castody  of 
infant  children;  plaintiff  being  able  and  not 
appearing  to  be  unfit  to  care  for  them. 

[Ed.  Note.— For  other  eases,  see  Divorce, 
Gent  Dig.  H  781-787;  DwTdW-  1  29a*] 
&  DmocB  <i|  240.  808*)— AuHOiffT— AinnniT 

or  AWABD. 

In  granting  a  wife  a  divorce,  an  allowance 
to  her  of  $800  alimony,  flO  per  month  for  the 
support  and  education  of  her  infant  children, 
and  $200  attorney's  fees,  was  not  excessive, 
where  defendant  owned  land  worth  $8,000  or 
$4,000  and  was  Mb  to  earn  from  $60  to  $100 
monthly. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
<>nlLD^^  67S-678,  680,  801,  802 ;  Dw.  Dig. 

6L  OlTOBOl  {%  240*)— AUMOHT— BSABOHABZa- 

NBss  or  Allow AHCB. 

In  determininj;  what  alimony  shall  be  al- 
lowed a  wife  on  divorce,  a  court  mast  consider 
her  and  ber  children's  condition  and  needs, 
and  abo  the  condltioB  oi  her  husband,  the 


amount  and  value  of  his  estate,  his  earning  ca* 
pacity,  and  reasonable  fature  eziwctancy. 

[Ed.  Note.— For  other  cases,  see  Divorce^ 
Gent  Dig.  ||  675-678,  OSOTDbc.  Dig.  f  240.*] 

7.  DiVOBCB  a  243*V-PBNDBHra  LiTB  ALLOW- 
ANCES—EHrOBCEKB  ITT. 

In  granting  a  wife  a  divorce,  it  was  prop- 
er to  make  absolute  a  rule  against  defendant 
husband  for  the  payment  of  pendente  lite  al- 
lowance, where  his  response  presented  no  saffi- 
cient  excuse  for  nonpayment 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  ii  684r-686;  Dee.  Dig.  g  243.*] 

Appeal  from  Circuit  Gonrt,  Jeffersm  Coun- 
ty, Chancery  Branch,  First  Dlrlaion. 

Action  by  Maggie  W.  Anderson  agalnat 
Stanley  H.  Anderson.  Judgment  for  plain- 
tiff, and  d^^dant  appeals.  Afflnned. 

Bennett  H.  Yoang  and  IDtrion  W.  Rlpy, 
botb  of  LoolBTllle,  fw  appellant  A.  0.  Van 
Winkle,  of  LonlsTlUe,  for  appellee. 

SETTLE,  J.  By  the  judgment  complained 
of  In  this  case  the  appellee,  Maggie  W.  An- 
d^von,  was  granted  an  absolute  divorce  from 
the  appellant,  Stanley  H.  Anderson,  givra 
the  custody  of  their  two  In&nt  <±lldrai, 
awarded  $£^  alimony,  $10  per  month  for  the 
support  of  ttxe  children,  and  ber  costs  ex- 
pended in  the  action,  including  an  attorney's 
fee  of  $200.  So  much  of  the  Judgmeat  as 
granted  alimony,  and  a  subseqnoit  Judgment 
making  absolute  a  rule  Issued  eariy  In  the 
action  requiring  the  payment  of  a  pendente 
lite  allowance  by  appellant,  are  appealed 
from. 

[1]  We  cannot  reverse  a  Judgment  of  di- 
vorce, bnt  may  nrlew  tiie  gronnda  tberefor 
and  evidence  supporting  same  in  determining 
whether  alimony  allowed  the  wife  Is  reason- 
able, or  the  custody  of  Infhnt  diildren  of  the 
parties  Is  properly  bestowed. 

[2]  The  dirorce  was  asked  on  three 
grounds:  (1)  Gonflrmed  haMt  of  dmnkenness 
on  the  part  of  the  aivellant  of  not  less  Oian 
one  year's  dniatlat,  aconnpanied  with  a 
wasdng  of  his  estate,  and  without  any  suit- 
able proTlBlon  tor  the  malntnance  of  appel- 
lee or  their  children.  (2)  That  for  not  less 
than  six  months  appellant  had  habitually  be- 
haved toward  appellee  in  such  a  cmel  and 
inhuman  manner  as  to  indicate  a  settled 
aversion  to  her,  and  to  destroy  permanenUy 
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h^r  peace  and  happiness.  (S)  Bach  end 
beadns  of  and  Injury  to  her  and  attempti 
to  Injnre  tux,  toj  appellant,  as  Indicated  an- 
outrageous  temper  In  falm  and  probable  dan- 
ger to  her  life,  or  great  bodily  injury,  from 
her  remaining  with  him. 

The  appellant  by  his  answer  and  counter- 
claim traversed  the  aTermoita  of  the  peti- 
tion and  Bon^t  a  divorce  for  himself  aa 
the  ground  that  appellee  had  been  guilty  of 
snCh  lewd  and  lasdvlous  bdiavior  aa  proved 
her  to  be  uncbasta  The  affirmatlTe  matter 
of  the  answer  and  counterclaim  was  con- 
troverted by  the  apptiletffl  reply.  A  great 
many  depositions  were  taken  by  oadi  party, 
but  it  would  stret^  this  oplnloD  to  an  un- 
neoeasary  length  to  c<Hnnient  upon  the  testi- 
mony of  the  many  witnesses  In  detalL  We 
might  rest  with  saying  that  the  evidence  in 
api>elIee'B  behalf,  famished  by  the  deposi- 
tions, abundantly  Bostalned  each  of  the  three 
grounds  of  divorce  relied  on  In  the  petition. 
Indeed,  it  proves  more  than  was  charged  in 
the  petition,  as  It  not  only  shows  appellant 
to  have  been  a  confirmed  drunkard,  his  cruel 
and  inhuman  treatment  of  appellee,  and 
brutal  beating  of  her,  during  the  periods 
preceding  the  Institution  of  her  action,  alleg- 
ed, but  also  that  such  habit  of  drunkenness 
and  mistreatment  of  her  had  continued  many 
years. 

No  witness  testifying  in  appellant's  behalf 
would  say  that  he  was  not  a  confirmed  dnmk- 
ard.  Among  the  witnesses  introduced  by 
him  were  his  mother,  sister,  and  slster-ln- 
law,  and  even  the  testimony  of  these  mem- 
bers of  appellant's  &mily  show  his  n^lect 
of  appellee,  and  failed  to  refute  the  charge 
made  by  the  latter  as  to  his  cruel  treatment 
of  her;  In  respect  to  whldi,  they  In  sub' 
stance  said  that,  if  appellant  abused,  cursed, 
or  struck  her,  they  did  not  know  It.  It  seems 
equally  apparent  that  appellant's  indulgaice 
in  intoxicating  drinks  all  these  years  has 
been  accompanied  by  a  wasting  of  his  estate. 
Be  has  not,  it  Is  true,  disposed  of  hto  undi- 
vided third  Interest  in  (10,000  worth  of 
IionisvUle  real  property,  In  which  bis  mother 
owns  a  life  estate  but  as  he  is  comparative 
a  young  man  and  has,  since  his  marriage, 
Jointly  occupied  with  his  motho',  brother, 
and  sister,  teat  free,  the  proper(7  in  which  he 
owns  a  remainder  Interest,  the  inquiry  natur- 
ally arises:  What  has  he  done  with  the  prof- 
its made  from  his  business  aa  a  brick  con- 
tractor, which  the  evidence  shows  be  has 
conducted  In  LoulsvUle  since  bis  marriage? 
It  does  not  appear  from  flie  evidence  that 
Iber  woe  all  expended  in  maintaining  his 
wife  and  children,  or  that  any  cooslderable 
part  of  them  were  applied  to  the  etOargunait 
of  his  business.  On  the  contrary,  the  evi- 
dence shows  that  at  times  at  least  his  family 
were  poorly  supplied  with  the  necessaries  of 
Ufe^  and  that  these  timss  ot  leanness  were 
coincident  with  appdlanfs  protracted  Indul- 
gence in  sprees  of  faitoziGatlon.  T.  B.  Sndth, 


appdlanfs  business  partner,  teetlfled  that 
appellant,  at  times  and  when  drunk,  speiit 
money  belonging  to  the  flmit  bat  later  re- 
paid it  . 

It  does  not  appear  from  the  evldmce  Uiat 
appellee  mts  wasteful  of  appellanl^a  means, 
or  fbMt  he  supplied  her  wiCb  money,  e»!wt 
at  ttmes;  for  the  parduse  of  grocnlee.  In 
one  or  two  Instances,  so  great  was  her  need 
of  mon^  that  slie  was  compeUed,  with  the 
approval  ct  aivwllanf  s  slster4n-Iaw,  Mrs. 
Dmest  Anderson,  so  the  latter  teetlfled,  to 
take  It  from  his  pocket  while  he  was  In  a 
drunkoi  stupra.  Manifestly,  a  husband  and 
father  of  appdlant*s  habits  of  Ufe,  with  no 
more  property  than  he  possessed,  must  de- 
pend upon  his  labor,  physical  or  mental,  in 
some  line  of  work  or  baslness,  to  provide 
means  for  tiie  snpptnt  of  his  fftmlly;  and 
however  great  his  success  In  making  money. 
If  what  he  should  use  <tf  it  for  tiie  support 
and  welfare  of  bis  wife  and  chUdroi  ac- 
cording to  Ouit  station  in  Ufe  is  not  so  ap- 
plied, but  is  npeat  by  him  In  ndntstalng  to 
his  omflrmed  appetite  for  strong  drink,  or 
upm  his  conipanlons  In  inebriety,  or  in 
profligate  living,  sudk  use  of  bis  iwoperty 
and  earnings  Is  a  wasting  of  his  estate,  to 
say  nothing  at  the  loss  resulting  to  his  fua- 
lly  from  the  impairment  of  his  health,  earn- 
ing capacity,  and  manhood,  caused  by  his 
Indulgence  in  the  habit  of  dmnkouiess,  Which 
also  constitnte  n  wasting  of  his  estate  in  the 
meaning  of  the  statute. 

In  BfcKay  v.  McKay,  IS  B.  Men.  8;  in 
conMdwii^  this  ground  for  divorce^  we  nid: 
"The  Legislatare  did  not,  In  onr  opinion, 
Intnid,  by  the  language  used  in  the  forego- 
ing provldon,  to  ezclade  from  its  beieflt  a 
wife  vrtiose  badiand,  at  tin  time  itf  the  ap- 
plication or  even  b^re,  should  be  destitute 
of  property.  Such  construction  would  oper- 
ate sorely  In  cases  similar  to  the  present, 
where  the  application  for  divorce  has  beat 
deferred  by  the  wife  with  the  fond  bat  vain 
hope  of  refiHrmatiott,  until,  after  the  entire 
estate  has  bseo  squandered,  Ae  is  constrain- 
ed, tor  the  iffotectlon  of  heretif  and  diil- 
droi,  to  aA  the  protection  of  the  law.  The 
liberal  construction  directed  by  the  Revised 
Statutes  (1852)  I  880,  should  be  applied,  and 
tiie  words,  'wsstlng  of  his  estate'  where  lie 
has  no  property,  sbonld  be  deoned  to  ftpply 
to  and  unbrace  a  man's  health,  time,  and 
labor,  all  of  whicdk,  for  the  purpose  of  tap- 
porting  himself  and  family,  are  essentially 
his  estate." 

In  Oiuck  V.  Bhoek,  7  Bush,  SOT,  the  wife 
sondit  a  divorce  vpoa  the  stotntory  ground 
nnder  eonMderation.  The  drcoit  court  n- 
fased  to  grant  the  divorce.  On  appeal,  in 
leveninc  that  Jn^ment,  we  ssld.  Chief 
Justice  Robertson  writing  for  the  court: 
*^ie  testimony  preponderates  decidedly  In 
suppMt  of  the  darge  of  a  confirmed  habit 
of  drunkenness  for  more  than  a  year.  In 
like  mamw.  It  suffldoitiy  ^ves  a  wastbis 
of  his  only  estate,  whldi  conslBted  of  his 
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maatal  and  ptiTrical  IkcoUlea,  and  of  the 
wsi^  mlao  of  a  sidtable  prorUthm  for  sodi  a 
wnnan  and  tli^  only  diOd,  a  wm  altont 
aeren  yean  old.  Tbe  piovlaion  ctrntemplated 
b7  tHe  Btatnte  la  an  auwred  maintenance  by 
tbe  hnaband'a  own  meani,  and  not,  aa  In 
tbla  cam,  dependence  on  a  precarloos  and 
conttngant  expectancy  from  his  genenros 
Iktbar,  or  her  own  fatber  or  kindred.  No 
sDCb  h(9e  of  exttaneoua  and  uncertain  rop- 
ptot  can  be  adjudged  a  snltable  provUdon 
by  Oie  hnriband,  aa  preecribed  by  the  atat- 
nta"  Orowloy  t.  Crowley,  40  B.  W,  S80,  19 
Sy.  Law  BepL  286;  AabUl  T.  AAIU,  U  Ky. 
Ism.  Rep.  106. 

The  second  and  third  grounds  urged  for 
tbB  dlTOiee  prayed  1^  appellee  are,  ae  has 
been  aald,  also  w^  aopported  by  Qie  proof; 
the  great  wdSht  of  U  being  to  the  effect  ttiat 
appdlant  waa  utterly  laddiv  in  any  mam* 
festatlfln  ot  affectum  tar  her,  wholly  In- 
different in  his  demeanor  toward  her,  and 
at  lOl  times  negtectful  of  her  happtness.  On> 
ly  a  few  times  during  their  mairled  life  did 
he  take  bar  out  from  home,  and  on  mora 
than  one  of  these  oceaaicaia  he  humiliated 
her  by  getting  drank.  When  on  Tislts  with 
the  wife  to  bar  paroits  at  Lebanon,  he  would 
get  drunk,  and  on  one  sodi  visit  his  drunk- 
eoness  caused  him  to  be  sent  to  prison,  to 
her  great  shame.  According  to  the  evldoice 
he  gaTe  appdlee  Uttle  or  no  asdstance  at 
th^  home;  and  In  an  Illness,  witti  whldi 
she  was  afflicted  during  the  tail  or  winter 
preceding  thdr  separation,  he  refused  to 
carry  coal  to  her  room,  leaving  such  chores 
to  be  performed  by  the  sick  wife  and  chil- 
dren. The  evidence  farther  shows  that  ap- 
pellant during  and  between  his  spells  of 
Intozicatlon  manifested  an  nngOTemable 
temper  toward  appellee ;  that  he  cnrsed  and 
abused  her,  and  several  times,  when  drunk, 
beat  and  dioked  her  in  the  presence  of  thMr 
children.  On  more  than  one  of  theae  oc- 
casions die  fled  with  the  children  to  the 
homes  of  nearby  friends,  by  whom  the  bmis- 
es  on  her  person  made  by  the  blows  of  ap- 
pelant were  seen. 

The  foregoing  facts  make  it  plain  that  ap> 
pdlants  cruel  and  Inhnman  treatment  of  ap- 
pellee was  of  a  character  well  calculated  to 
permanently  destroy  her  peace  and  happi- 
ness, and  also  to  compel  her  to  separate 
from  him  for  the  safety  of  her  life  and  per. 
son.  We  have  affirmed  many  Judgments  for 
alimony  resnltlng  from  the  granting  of  di- 
vorce to  the  wife  for  cruel  treatment  of  her 
by  the  husband,  less  culpable  than  that  of 
appellant  in  this  case.  Snch  a  case  was 
that  of  Grow  v.  Grow,  134  Ky.  816,  121  S. 
W.  664,  136  Am.  St  Rep.  440,  In  the  opinion 
of  whliA  we  said:  **The  bonds  of  matri- 
mony should  not  be  severed  and  the  home 
iKToirai  up  for  slight  or  trivial  causes,  but 
no  woman  should  be  required  to  live  with  a 
man,  whose  conduct  day  by  day  toward  her 
Is  sucb  aa  to  indicate  that  be  has  no  reweet 


for  her,  no  consideration  for  her  wishes,  and 
no  regard  for  her  feelings.  When  he  habit- 
ually behaves  toward  her  in  a  roiy^  rude, 
and  Insulting  manner,  humiliates  her  upon 
any  and  all  occasions,  and  without  cause  Is 
cross,  inAe,  and  unkind  to  her,  she  should 
not  be  required  to  live  with  him ;  and  this  Is 
especially  true  where  this  treatment  of  her 
and  conduct  on  the  part  of  her  husband  to- 
ward her,  as  In  the  case  at  bar,  is  shown  to 
have  gradually  grown  worse." 

[I]  The  evidence  Introduced  In  support  of 
the  ground  for  the  divorce  asked  by  appel- 
lant in  his  answer  and  counterclaim  falls 
diort  of  proving  appose  to  be  unchaste. 
Tbe  strongest  of  this  testimony  la  furnished 
by  appellant's  relations  by  tdood  or  maniage, 
and,  vrtdle  much  of  It  tends  to  show  numer- 
ous Indiscreticms  on  the  part  of  ^ipeHee^ 
th^  were  not  of  so  lascivious  a  character  as 
to  demonstrate  her  lack  of  diastity.  Her 
tcmdness  for  dancing  led  her,  at  times,  to 
attend  tiie  public  parks  and  boat  excursions 
on  the  river;  and,  while  appellants  evidence 
Showed  she  frequently  Joined  In  the  dancing. 
In  some  Instances  aoc^ting  aa  partners  men 
with  whom  she  was  not  known  to  have  been 
acquainted.  It  was  also  made  to  appear  from 
the  evidence  that,  though  unattended  by  her 
husband,  she  was  invariably  accompanied  to 
the  parks,  or  on  the  excursions,  by  friends, 
both  male  and  female,  whose  repntationBh  If 
doubtful,  were  not  shown  to  be  so. 

A  matter  especially  complained  of  Is  that 
on  one  occasion,  four  or  five  years  ago,  ap- 
pellee was  at  a  party  given  by  Mrs.  Smith, 
appellant's  partner,  and  that  from  there  she 
and  Mrs.  Crowley  drove  in  a  carriage  with 
Messrs.  O'Nell  and  Hopewell  to  Jacob's  Park, 
stopping  for  a  short  time  at  Snyder's  dance 
hall  and  returning  at  a  seasonable  hour  to 
their  homes.  While  tills  may  have  been  an 
Indiscretion,  it  involved  no  moral  turpituda 
Mrs.  Smith,  it  appears,  had  Intended  to  go 
with  Mrs.  Orowley  and  the  two  men,  but, 
being  unable  to  do  so,  appeUee,  at  her  re- 
quest, took  her  place  In  the  carriage.  Much 
of  the  evidence  furnished  by  appellant's 
mother,  sister,  and  sister-in-law  was  to  the 
effect  that  appellee  often  talked  from  her 
residence  over  the  t^ephone,  apparently 
with  men,  some  of  whom  they  did  not  know, 
and  that  the  elster-in-law,  on  one  or  more 
occasions.  In  the  absence  of  appellee,  answer- 
ed at  the  telephone  calls  for  her  from  a  man 
or  men;  but  it  does  not  api>ear  from  the 
evidence  that  tbe  telephone  conversations 
thus  engaged  In  by  appellee  were  of  an  illi<dt 
character  or  for  any  Improper  purpose,  or 
that  the  men  to  whom  she  talked  were  of 
lewd  character.  Moreover,  as  there  waa  but 
the  one  telephone  In  tiie  house  occupied  Joint- 
ly by  appellant  and  family,  his  mother,  sis- 
ter, and  sister-ln-law,  and  It  was  accessible 
to  and  used  by  all  of  them,  it  is  very  Im- 
probable that  appellee  would  have  had  im- 
proper conversations  with  men  within  the 
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hearing  ot  other  Inmates  of  the  houw.  '  An 
attempt  was  also  made  by  appellant  to  show 
that  appellee  sustained  improper  relations  of 
some  sort  with  Davis  McElroy  and  Dr.  Wll- 
coxen.  McElroy  flatly  denied  any  sudi  rela- 
tion, and  appellant's  witnesses  signally  fail- 
ed to  prove  It  The  same  is  true  aa  to  ap- 
pellee's relations  with  Dr.  WUcozen.  His 
relations  with  appellant,  his  mother,  sister, 
and  sister-in-law  were  practically  as  Intimate 
as  were  his  relations  with  appellee.  He  was 
a  dentist  and  did  a  great  deal  of  work  for 
appellee  that  made  it  necessary  for  her  to 
visit  his  office,  but  he  was  equally  a  friend 
of  the  entire  Anderson  family  and  constant- 
ly sold  them  products  from  his  farm.  So 
great,  indeed,  was  the  confidence  of  appel- 
lant, his  mother,  sister,  and  sister-in-law  In 
Dr.  Wilcoxen  that  when  appellee,  driven 
from  home  by  appellant's  inhuman  treatment 
of  her,  took  refuge  with  her  people  in  Leba- 
non, appellant's  family  got  Wilcoxen  to  write 
to  her  and  nrge  her  return  to  appellant  At 
no  time  was  Wilcoxen  advised  that  his  rela- 
tions with  appellee  were  objected  to  or  re- 
garded as  reprehensible  by  appellant  or  any 
of  his  family.  There  was  likewise  an  at- 
t^pt  to  show  that  appellee  was  guilty  of 
reprehensible  conduct  with  W.  T.  Lee,  a 
brother  of  appellant's  sister-in-law,  Mrs.  Er- 
aeat  Anderson.  Lee  la  over  60  years  of 
age  and  both  a  father  and  grandfather.  Ac* 
cording  to  his  testimony  appellee  requested 
him  to  make  an  appointment  with  her  for 
one  night  in  August  before  the  institution  of 
her  action  tor  divorce,  which  he  claims  to 
have  agreed  to,  but  for  some  reason,  unex- 
plained, did  not  keep.  The  object  of  the  pro- 
posed meeting  was  nOt  stated  by  him.  He 
evidently  att^pted  by  tnnuoido  to  make 
the  Impression  that  the  appointment  was  an 
asdgnatlai  for  sexual  intercourse.  The 
story,  in  the  manner  presented,  is  strongly 
peranaaive  of  Its  own  ImprobabUity,  and  Is 
usconroborated  by  any  other  fact  or  drcum- 
Btance  appearing  in  the  record.  Zjetfs  state- 
ments are,  at  moat  bat  the  dedaratlona  of 
a  vrould-be  paramour.  Sudi  evidence  is 
justly  subject  to  suspicdon.  Coming,  as  it 
does,  In  doubtful  form,  we  are  not  IncUned 
to  give  it  credence.  Brans  t.  Bvans,  ^  Ky. 
510,  20  S.  W.  60S. 

It  is  patently  noticeable  that  not  one  of 
the  many  witnesses  introduced  in  appellant's 
behalf  has  testified  to  appellee's  guilt  of  a 
single  lascivious  act  or  to  se^g  hee  in  a 
compromising  situation  with  any  man. 
There  is  no  proof  that  she  allowed  improper 
liberties  from  men,  or  that  she  put  herself 
in  a  position  to  Invite  men.  At  most,  the  ca- 
dence only  shows  that  she  was  addicted  to 
levity  of  conduct  dancing,  and  other  gaie- 
ties, that  led  to  social  indlscretlona  But 
such  conduct  though  blamable,  was  not  in- 
consistent with  a  life  of  virtue,  and  a  wo- 
man should  not  be  convicted  of  a  want  of 
chastity  on  mere  suspicion.  As  said  In  Bod- 


gers  T.  Bodgers,  18  Kjr*  Iaw  Bopb  208  (de- 
cided by  the  Superior  Court):  "In  an  action 
Cor  dlTore^  circnmstances  merely  supldous 
are  not  snffldent  to  establish  the  wife's 
guilt  of  audi  'lewd  and  lasdvloua  oondnct  as 
proves  hw  to  be  unchaste.'  If  the  -  facts 
proved  can  be  reasonably  recondled  on  the 
assumption  of  innocoice^  llie  court  wUl  not 
infer  guilt"  Bogeni  v.  Boger^  18  Ky.  Law 
Rep.  626;  Bond  t.  Bond.  IBO  Ky.  389,  IfiO 
S.  W.  868. 

[4]  We  are  unwilling  upon  sndi  erldenoe 
as  is  here  presented,  to  adjudge  appellee  un- 
chaste and  therAy  destroy  her  reputation, 
cast  h  cloud  upon  the  future  of  her  children, 
and,  pei^p^  a  doubt  TU»on  the  legitimacy  at 
theSr  birth.  In  view  of  the  inherent  weak- 
ness of  the  evldaioe,  and  the  apparent  bias 
and  insincerity  of  some  of  the  witnesses  tes- 
tifying for  aK>eliant  we  are  Impressed  that 
the  assault  upon  appellee's  reputation  for 
virtue  waa  Intended '  as  a  conntw  irritant 
rather  than  a  bona  fide  defense^  The  nme 
evidcsice  that  compelled  the  granting  of  the 
divorce  to  appellee  authorised  the  circuit 
court  to  give  her  the  custody  of  her  two  in- 
fant children,  u  it  conclusively  shows  the 
fitthor  to  be  wholly  unfit  to  have  charge  of 
them.  He  insists,  however,  that  they  should 
have  been  placed  with  his  mother  and  sister. 
They  are  shown  to  be  exc^rat  people,  but 
pladiMC  the  children  with  them  would  throw 
them  with  the  father  whose  debauched  hab- 
its and  profligate  life  they  would  daily  wit- 
ness. Obviously,  such  a  situation  would  not 
be  promotive  of  their  happiness  or  moral 
welfarfc  Appellee,  aided  by  her  parents  in 
Marion  county,  with  whom  the  children  are 
at  present  staying,  is  iU>le  to  care  tor  them, 
and  there  is  nothing  in  the  record  which 
shows  her  unfitness  tor  the  task.  In  Shall- 
cross  V.  ShaUcross,  135  Ky.  424,  122  8.  W. 
224,  in  discussing  the  disposition  to  be  made 
of  a  child  of  divorced  parents^  we  said: 
"In  ail  cases  respecting  the  custody  of  a 
child  the  welftire  of  the  diUd  Is  the  govern- 
ing principle  with  the  court  The  right  of 
the  father  to  have  the  custody  of  the  child 
is,  in  its  general  sense,  admitted,  but  this 
is  not  on  account  of  any  absolute  right  of 
the  father,  but  tor  the  benefit  of  the  infant; 
the  law  presumes  it  to  be  for  its  Interest  to 
be  under  the  care  of  its  natural  protector, 
both  for  maintenance  and  education.  Nei- 
ther the  father  nor  the  mother,  however, 
has  any  right  that  can  be  allowed  to  serious- 
ly mllitete  against  the  welfare  of  the  child. 
If  the  father  be  unfit  to  have  the  custody  of 
his  child,  the  courts  will  promptly  declare 
his  rights  forfeited.  The  same  is  true  of 
the  mother,  and  neither  parent  Is  entitled 
to  the  custody,  if  It  Is  manifestly  against 
the  child's  welfare.  In  such  a  case  the  cus- 
tody of  the  child  will  be  awarded  to  a  third 
person.  If  the  child  has  reached  years  of 
discretion,  its  wishes  will  be  considered,  but 
will  not  always  control.  As  between  parents, 
the  tendency  of  the  court  la  to  give  very 
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TOODg  children  to  the  mother,  especially  In 
cases  of  divorce.  •  *  •  "  In  view  of  the 
tender  years  of  the  children  of  the  divorced 
parmts  in  this  case  and  ot  the  character  and 
circumstances  of  the  parents,  we  are  satlft- 
Sed  that  the  act  of  the  circuit  court,  lu  put- 
ting them  In  the  custody  of  the  mother,  was 
the  best  thing  that  could  have  been  done  for 
tbe  welfare  of  the  children.  If,  in  the  fu- 
ture, developments  should  artae  during  the 
Infuicy  of  the  children  that  would  make 
some  other  disposition  of  them  by  the  court 
necessary.  Its  power  will  be  sufficient  to  that 
ad. 

[S]  Appellant's  complaint  as  to  the  amount 
of  alimony  allowed  Is  without  merit.  He 
Is  the  owner  of.  at  least,  $3,000  or  $4,000 
worth  of  real  estate,  to  say  nothing  of  what 
be  ought  to  be  able  to  earn  In  his  busi- 
ness as  a  brick  contractor  or  at  his  trade  of 
bricklayer.  Therefore  the  |S00  lump  sum 
for  which  appellee  was  given  the  judgment 
bj  way  of  alimony  is  not  unreasonable.  And 
If  he  is  able  to  earn,  in  his  business  as  brick 
contractor,  from  $50  to  $100  per  month,  as 
the  evidence  tends  to  show,  he  cannot  com- 
plain at  the  requirement  of  the  Judgment 
that  he  pay  the  additional  sum  of  $10  per 
month  for  the  snpport  and  education  of  his 
children. 

[I,  7)  In  determining  what  alimony  shall 
be  allowed  the  wife  upon  the  granting  of  a 
divorce,  the  court  must  take  into  considera- 
tion the  condition  and  needs  of  the  wife  and 
those  of  the  children,  if  there  be  children, 
and  also  the  condition  of  the  husband, 
amount  and  value  of  his  estate,  his  earning 
capacity,  and  reasonable  future  expectancy. 
Uulr  T.  Muir,  183  Ky.  125,  92  S.  W.  S14,  4 
L.  B.  A.  (N.  S.)  909;  Green  v.  Green,  1S2 
Ky.  486^  153  S.  W.  775;  Sebastian  v.  Rose, 
135  Ky.  197,  122  S.  W.  120;  Barlow  v.  Bar- 
low, 90  8.  W.  216,  28  Ey.  Law  Bep.  664. 
Tested  by  these  rales,  tlw  allowances  to  the 
wife  and  children  are  evoi  leas  than  rea- 
BonaUe;  ther^ore  appellant  has  .no  just 
ground  of  complaint  This  is  also  true  as 
to  the  attorney's  fee  of  $200  allowed  appel- 
lee. There  la  no  error  in  the  judgment  mak- 
ing absolute  the  rule  awarded  against  ap- 
pellant tor  the  payment  of  the  pendente  lite 
allowance.  His  response  presented  no  suffi- 
cient excuse  for  Its  nonpayment.  The  court 
could  therefore  only  compel  its  payment  by 
judgment  on  the  rule,  as  was  done. 

In  oar  opinion  no  cause  is  presented  by 
the  record  tor  disturbing  either  judgment 
Therefore  both  are  affirmed. 


MADISONTIIXB^  H.  ft  O.  B.  00.  v. 
ALLEN. 

(Oowt  of  Aweals    of  Kentucky.    Much  11, 
1913.) 

t  OOHmroAHCB  (I  22*>— AbSBITT  WrtNKSBES. 

While  the  refasal  of  a  continuaQce  to  se- 
cure the  attendasce  of  absent  witnesses,  whose 


statements  are  permitted  to  be  read  as  evi- 
dence, Ib  largely  dlscretloDary  with  the  trial 
court,  it  was  an  abase  of  discretion  to  refuse 
defendant  a  continuance,  where  only  two  out 
of  ten  of  Its  witnesses  were  in  attendance, 
though  diligence  to  obtain  their  testimony  was 
had,  where  plaintiff  had  four  witnesses  on  the 
material  issues,  where  it  does  not  appear  that 
defendant  bad  theretofore  asked  a  continuanee, 
and  he  agreed  to  have  the  witnesses,  or  their 
depositions,  present  at  the  next  trial. 

[Ed.  Note.— For  other  cases,  see  Continuance, 
Gent.  Dig.  H  68-67 ;  Dec.  Dig.  |  22.*] 

2.  TBIAL    a  121*)— iHPKOPn  ABOnMElTT— 
OOHUENT  OH  DVIDUIOB— AnXDAVn  TO  PU- 

TENT  CoimirnA.HOK. 

Under  Civ.  Code  Prac.  B  816,  which  pro- 
vides for  the  reading  of  an  affidavit  as  to  what 
an  absent  witness  would  testify  to.  In  lien  oi  a 
continuance  to  procure  Us  attendance,  it  was 
improper  for  plaintiff's  attorney,  after  having 
consented  to  the  reading  of  such  an  affidavit,  to 
refer  to  It  in  his  ailment  to  the  jury  as  the 
affidavit  of  tiw  opposiiic  attorney,  and  as  not 
containing  matters  to  which  tbe  witness  would 
testify. 

[E^d.  Mote.— For  other  cases,  see  Trial  Cent 
Dig.  H  294-298,  800;  Dec.  Dig.  |  121.*] 

Amwal  tram  Orcolt  Conr^  Muhlenberg 
Goanty. 

Action  by  W.  W.  AUoi  against  the  Mad- 
Isonvllle,  Hartford  ft  Eastern  Railroad  Com- 
pany. Jodgmoit  for  plalndff,  and  defendant 
appeals.  Reversed. 

Browder  ft  Browder,  of  Rossellvllle,  and 
Benjamin  D.  Warfleld  and  Charles  H.  Moor- 
m&n,  both  of  Louisville,  for  appellant  W. 
J.  Boss  and  Hilton  OUuA,  both  of  OreenvUle, 
for  appellee. 

OABBOLI^  J.  Hie  appellee,  Allen,  brought 
this  suit  against  the  at^wllant  company, 
charging  in  substance  tiiat  in  the  erection  of 
a  bridge  by  it  across  Pond  river,  a  navigable 
stream,  it  placed  In  the  river  a  number  of 
piles  between  the  piers  of  the  bridge,  which 
piles  extended  above  the  water  mark  and 
obstructed  the  navigation  of  tbe  river;  that 
while  the  piles  were  thus  obstructing  naviga- 
tion a  large  raft  of  logs  he  was  floating  down 
the  river  came  in  contact  with  these  pUee 
and  the  accumulation  of  drift,  and  as  a  re- 
sult a  number  of  his  logs  were  lost,  and  in 
ad^tlon  he  was  put  to  a  large  expense  in 
clearing  away  the  drift  to  make  a  passage 
Cor  the  logs.  He  asked  judgment  against  the 
company  for  $446.76.  A  number  of  defenses 
were  set  up  by  the  company  in  its  answer, 
and  upon  a  trial  a  judgment  was  rendered 
in  favor  of  appellee  for  $360. 

A  reversal  of  this  judgment  is  asked,  (1) 
because  the  trial  court  refused  to  grant  a 
continuance,  and  C2)  for  misconduct  of  coun- 
sel for  appellee  in  the  aigomeat  Dt  the  case 
before  the  jury. 

[1]  When  the  case  was  called  for  trial  on 
April  15,  1912,  the  ai^llant,  by  its  counsel, 
filed  an  affidavit  for  a  continuance,  in  which 
it  was  averred  that  on  April  2d  the  case  was 
set  down  for  trial  on  April  15th,  and  that 
immediately  thereafter  be  caused  to  be  la- 
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nuS  wabptBoaM  to  Todd  eomHy  tex  tAx  wlt- 
neHBi  who  Und  within  20  miles  of  the  court* 
honw  vhm  flw  ease  wu  i)aidlii8;  and  a  mib- 
pooa  fin  four  wUneaaea  lired  In  Mohlen- 
betg  eoan^;  tiiat  these  sabptesnaa  were  plac- 
ed In  the  hands  of  the  sherlffa  of  Todd  and 
Mnhlenberr  ooimUeo,  but  for  some  reason 
unknown  were  not  ezecnted  on  any  of  the 
witneaaes. 

The  aflldaTlt  further  STerred  that  the  wit- 
neasea  were  personally  reqoeeted  to  attend, 
and  were  adrlsed  that  aU  of  their  expenaea, 
tndndlng  lost  time,  wonid  be  paid;  that 
only  two  of  the  ten  witnesses  for  whom  aub- 
pcenaa  were  Issued  were  present;  and  that 
it  could  proTe  by  the  eight  abs^t  witnesses 
"that  they  were  present  at  the  bridge  men- 
tioned In  the  petition  at  the  time  i^lntllf,  Al* 
len,  made  his  mn  of  logs  under  the  bridge,  and 
that  that  Is  the  same  time  complained  of  in 
the  petition  when  plaintiff  claims  to  have  lost 
the  logs  set  up  In  the  petition;  that  all  of  said 
witnesses  will  state,  and  same  will  be  tme^ 
that  the  water  in  said  rirer  at  said  place  was 
80  hl|^  that  same  was  from  Ato  to  six  feet 
higher  than  the  top  of  the  piles  referred  to 
In  the  petition,  and  that  said  piles  could  not 
and  did  not  in  any  way,  or  to  any  extent, 
interfere  with  log  navigation  at  said  point, 
and  did  not  in  any  way,  or  to  any  extent, 
stop  aald  logs,  or  hold  same  back,  or  come 
in  contact  with  them,  bnt  that  all  of  aald 
logs  passed  orer  said  pUea  and  under  aald 
bridge  without  in  any  way  being  obstructed, 
Impeded,  or  affected  in  any  manner  by  said 
piles;  that  all  of  said  witnesses  will  stat^ 
and  same  will  be  true  when  stated,  that  they 
were  there  present,  and  that  the  said  plain- 
tiff was  not  required  to  and  did  not  expend 
906.75,  or  any  other  sum,  for  labor  in  bear- 
ing out  aald  bridge,  and  was  not  required 
to  and  did  not  employ  any  laborers  or  per- 
sons to  do  any  work  whatever  In  clearing 
out  aald  bridge,  for  the  reastni,  as  the  wit- 
nesses will  state,  that  said  cbannd  was  free 
and  dear  of  any  obstructionB  whaterer ;  that 
whoL  the  plaintiff's  logs  were  navigated 
down  said  Praid  rivet  and  reached  said 
bridge  each  and  all  of  them  passed  under 
said  bridge  and  orer  aald  idles  Just  as  raft- 
ed by  the  plaintU^  and  wlthont  the  loss  of  a 
single  log." 

This  affldaTlt  was  accomiwuiied  1^  the  af> 
fldarlt  of  counsel  that  the  Just  and  proper 
effect  of  the  evidence  of  the  absent  wltnesBes 
could  not  in  a  reasonable  degree  be  had  with- 
out a  personal  examination  In  court.  The 
trial  court  refused  to  grant  the  continuance, 
bnt  permitted  the  affidavit  to  be  read  as  the 
d^wsition  of  the  absent  witnesses.  The  re- 
sult of  the  ruling  of  the  trial  court  was  that 
the  an>dlant  was  forced  to  trial  with  only 
two  tta  ten  witnesses  present,  and  only 
these  two  present  witnesses  were  introduced 
Cor  It 

The  testimony  of  the  absent  witness  as  was 
Tsrx  matwlal  for  the  wpdlan^  as  it  oovsrod 


vraj  ptdnt  In  Qie  case;  and  If  the  absent 
witnesses  bad  testified,  as  it  must  be  re- 
sumed they  would  as  aet  out  in  the  affidavit, 
their  evidence  would  have  contradicted  the 
evldoioe  tntrodnced  In  behalf  of  appellee 
upon  evwy  matralal  laaue  In  the  case.  In 
an  effort  to  obtain  the  presoice  of  these 
witnesses,  counsd  for  appellant  exerdaeA 
all  the  diligence  required  by  the  Code.  It 
does  not  appear  that  anything  that  could 
have  been  done  was  left  undone  to  secure 
their  attendance.  • 

We  have  ruled  In  many  cases  that  the 
question  whether  a  continuance  shall  be 
granted  to  secure  the  attendance  of  absent 
witnesses,  whose  atatemcDts  are  permitted  to 
be  read  as  evidence,  la  a  question  largely  In 
the  discretion  of  the  trial  court;  and  that, 
unless  it  satisfactorily  ai4>ear8  that  this  dis- 
cretion has  been  abused,  the  ruling  of  the 
court  In  refusing  a  continuance  will  not  be 
interfered  with.  It  is  also  manifest  that 
no  rule  of  general  application  can  be  laid 
down  for  the  guidance  of  the  trial  court  in 
\  disposing  of  questions  like  this.  The  dr- 
cumstances  surrounding  applications  for  con- 
tinuance differ  in  almost  every  case,  and  so 
the  reasons  that  would  be  sufficient  to  war- 
rant a  continuance  In  one  case  would  be 
Inadequate  to  authorize  It  tn  another. 

But  the  trial  judge  Is  on  the  ground.  He 
has  before  him  all  the  facts  and  drcum- 
stances,  and  it  is  therefore  proper  that  to 
his  sound  discretion  should  be  usually  left, 
without  revision,  the  question  whether  or 
not  a  continuance  should  be  granted;  but  we 
not  infrequently  have  cases  before  us  In 
which  It  appears  to  us,  after  a  carefal  con- 
sideration of  the  record,  that  the  trial  court 
should  have  granted  a  continuance,  and  that 
it  was  prejudicial  error  not  to  have  done  so, 
and  this  case,  in  our  opinion,  belongs  to  that 
class. 

■  It  is  true  that  appellant  had  two  witnesses 
present  who  testified  substentlally  to  the 
same  facte  that  the  eight  absent  witnesses 
would  have  tesUfled  to.  But  the  appellee 
had  four  witnesses  who  gave  evidence  as  to 
the  condition  of  the  piles,  the  value  of  the 
logs,  and  the  loss  and  expense  appellee  was 
put  to,  so  that  there  were  two  witnesses  tes- 
tifying  ajMn  the  one  side  and  four  upon  the 
othw;  whUe^  if  the  absent  witnesses  had 
been  present,  there  would  have  been  ten 
witnesses  for  appellant  giving  testimony  as 
to  one  atete  of  facts,  and  four  witnesses  for 
appellee  testifying  as  to  another  and  contra- 
dictory stete  of  facts.  And  this  condition, 
together  with  the  tact  that  the  record  doea 
not  show  that  the  appellant  had  theretofore 
asked  a  continuance  on  account  of  absent 
witnesses,  and  the  further  tact  that  It  agreed 
In  the  affidavit  to  have  the  witnesses  luresent 
at  the  next  trial  of  the  case,  or  tiae  have 
their  depositions,  entitled  It  to  a  continu- 
ance. 

[1]  la  this  connection  these  Is  anoth« 
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nutter  tbat  Bhonld  be  noticed.  It  anwan 
tlMt  In  hla  ai^nment  to  the  jury  connsti  for 
appellee  aaed  the  following  language:  "What 
would  be  man  uatoralT  He  tdla  you  when 
he  got  down  there  there  was  a  drift  lodged 
against  the  piling,  and  that  la  bow  he  loat 
hia  losB.  Who  elae  aaya  thatT  Mr.  Oweoa 
and  Mr.  Braabear.  Tb^  yon  the  same. 
Tbey  don't  deny  the  idling  being  there.  This 
salt  baa  been  in  here  two  yearn,  and  thwe  la 
a  deposition  conaidered  read  to  yon.  gentle- 
men, in  wbldi  It  waa  ahown  that  this  oon- 
Btmcdon  company,  who,  the  court  aay,  are 
tba  aaenta  ot  the  railroad  company,  drore 
theae  plUnga  here,  and  the  railroad  company 
made  bo  contoitlon  that  they  were  hot 
tber^  althon^  tbcy  prove  by  Hr.  Baggett 
thev  bad  been  cnt  down  In  190&  I  aay  they 
make  no  contention  that  the  piling  Is  not 
therei  If  th^  are  there»  la  there  anything 
mora  reaaonable  In  the  world  Chan  for  them 
to  accomnlate  drift?  And  It  tiiey  aecomulate 
drift;  la  there  anything  more  reaaonable  than 
that  Hr.  Allen  suffered  loaa  of  logs,  although 
Mr.  BrowdOT,  In  his  affidavit,  says  he  didn't? 
Mr.  Browder  Is  an  expert  In  writing  afflda- 
Tlta,  and  he  goes  out  and  writes  a  long  affl- 
daTlt  to  be  read  as  the  deposition  of  the  ab- 
sent witnesses,  and  he  puts  so  much  In  that 
affidavit,  and  so  much  that  la  ridiculous,  that 
we  are  forced  to  admit  It  In  order  to  get  a 
trial." 

When  this  argument  was  made,  the  bill  of 
exceptions  shows  "that  the  defendant  ob- 
jected to  the  use  of  said  language,  and  the 
court  sustained  said  objection  and  exduded 
said  matter  from  the  consideration  of  the 
Jury."  We  doubt,  however  If  thla  mltng  of 
the  court  was  sufficient  under  the  circum- 
stances. It  was  highly  Improper  for  counsel 
to  have  referred  to  the  paper,  which  be  con- 
sented might  be  read  as  the  deposition  of  the 
absent  witneases,  as  the  affidavit  of  Mr. 
Browder,  who  was  counsel  for  appellant,  or 
to  have  described  the  deposition  by  the  state* 
ment  that  "Mr.  Browder  is  an  expert,  and  he 
goes  out  and  writes  a  long  affidavit  to  be 
read  as  the  deposition  of  the  absent  witness- 
es." Section  31S  of  the  Civil  Ck>de  of  Prac> 
tice  movldes  tliat:  "A  motion  to  postpone  a 
trial  on  account  of  the  absence  of  evidence 
can  be  made  cmly  upon  affidavit  showing  the 
materiality  of  the  evidence  expected  to  be 
obtained,  and  that  due  diligence  has  been 
used  to  obtain  it ;  and,  if  It  be  for  an  absent 
witness,  the  affidavit  must  show  what  facts 
tbe  afbuit  believes  the  witness  will  prove, 
and  not  merely  the  effect  of  such  facts  in 
eridoice;  and  that  the  affiant  bellevea  them 
to  be  true  If;  thereupon,  the  adverse  par- 
tj  will  ctmseant  that,  on  the  trial,  the  affidavit 
ahall  be  read  mm  the  deposition  of  the  absent 
wttnesi^  the  trial  dudl  not  be  pos^Knied  on 
acoonnt  of  Ua  abaence.** 

And  when  an  affidavit  la  permitted  to  be 
read  as  the  d^Kisitlon  of  the  abs^t  witness, 


it  should  be  treated  by  tbe  court,  by  counsel, 
and  the  jury  as  In  trutii  the  deposition  of 
the  absent  wltneas,  and  as  relating  what  the 
absent  witness  mmld  have  related  If  present 
In  person.  Ol  course,  counsel  representing 
the  adverse  party  has  the  right  to  criticise 
and  comment  on  the  statements  In  the  affi- 
davit in  the  same  manner  and  to  the  sdme 
extent  that  he  would  have  the  right  to  criti- 
cise and  comment  on  the  testimony  of  the 
witness  if  It  had  been  given  in  person  to  the 
Jury,  or  in  the  form  of  a  deposition ;  bat  he 
has  no  right  to  treat  the  deposition  la  the 
form  of  an  affidavit  as  the  affidavit  of  conn- 
sel,  or  to  leave  the  Impreeslon  upon  the  jury 
that  the  statemrat  of  the  absent  witness  read 
to  than  waa  not  a  statanwt  of  what  he 
would  say  If  prsMot,  bnt  mwOly  a  atatemont 
of  tbe  attorney. 

The  difference  tettnen.  the  wel^  of  a 
statement  made  by  counsel  as  to  wbat  the 
witness  wonld  say  and  the  testimony  ttf  tbe 
witness  la  obvious ;  and  when  eonnad  fOr  ap- 
pellant undertook  to  weaken.  If  not  destroy, 
the  effect  of  the  deposition  aa  to  what  tbe 
absent  witneases  would  aay  1^  tiling  tlie 
jury  that  It  waa  merely  tbe  affidavit  of  Hr. 
Browder,  the  court  should  have  carefully  In- 
structed the  Jury  verbally  that  tbe  afflda^t 
contained  atatementa  that  it  waa  knitted 
the  abeoit  witnesses  would  make  it  present, 
and  that  the  affidavit  should  be  treated  by 
them  as  the  deposltlDn  of  the  absent  witness- 
es and  have  the  same  force  and  effiset  as  if 
the  witneases  personally  made  the  atatementa 
contained  In  the  affidavit 

It  la  not  necessary  to  eqtress  an  (q;dnion  aa 
to  whether  the  Improper  conduct  of  connati 
would,  of  Itself,  authorize  a  reversal  of  this 
case,  as  we  think,  fOr  the  reaaon  stated,  a 
new  trial  should  be  granted. 

The  Judgment  ia  reversed. 


BASINS  V.  DRANB  et  aL 

(Oourt  of  Appeali  of  Kentucky.   Hareh  18, 
1918.) 

Vbndob  and  Pubchassb  (I  268*>-TaNDOB*s 

lilEn— RbLSASB— ESTOPPKU 

A  deed  recited  that  grantors  released  their 
vendor's  lien  on  part  of  the  land  conveyed,  but 
did  not  release  tne  underlying  coal  or  mineral. 
Subsequently,  grantors  by  letter  authorised  tbe 
coanty  clerk  to  release  such  mineral  right ;  the 
proceeds  to  be  used  in  erecting  Improvements 
provided  for  by  the  deed,  and  the  letter  recit- 
ing that  the  grantors  would  carry  a  policy  on 
the  grantee's  life,  and  release  claim  against  the 
improvements  on  receipt  of  tbe  policy  proceeds. 
BMt  that  the  letter  estopped  srantors  from 
enforcing  a  Uen  on  such  coal  and  mineral 
rights,  as  against  a  purchaser  from  the  grantee, 
though  tbe  proceeds  were  not  used  In  erecting 
a  house;  the  letter  not  showing  that  tiie  re- 
lease waa  not  to  be  effective  unless  the  proceeds 
should  be  so  used. 

[Ed.  Note.— For  other  eaaea,  see  Vendor  sad 
Purchaser,  Cent  Dig.  |f  492,  700-712;  Dec. 
Dig.  I  26(i.»] 
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Appeal  from  CSrcolt  Court,  Webata  County. 

Action  by  F.  M.  Daklns  against  H.  A. 
Drane  and  others.  Judgment  for  def^d- 
ants,  and  plaintiff  appeals.  Affirmed. 

Vance  ft  Heilbronner,  of  Henderson,  tor 
appellant  Bonrland  ft  Hunt,  of  Dixon,  for 
appellees. 

CABBOm  J.  In  lOOS  F.  H.  BaUns  and 
his  wife  sold  and  conveyed  to  H.  A,  Drane 
a  tract  of  land  containing  112%  acres.  The 
deed  ■tlpulated  that  "grantors  agree  to  re- 
lease lien  on  the  62^  acres  of  this  land  on 
the  sooth  end,  and  being  the  portion  situat- 
ed near  Sebree»  Ey.,  but  do  not  release  the 
coal  or  mineral  under  said  acres."  It 
was  further  provided  that  Drane  should 
erect  a  house  on  the  place  and  keep  the 
same  insured,  and  that  F.  M.  Baklns  should 
carry  a  life  policy  on  the  life  of  Drane  for 
fl.000  or  $2,000  to  protect  the  deferred  pur- 
chase m<Hiey.  The  consideration  for  this 
land  was  S2.010,  in  addition  to  some  prop- 
erty, and  a  Hen  was  retained  on  it  to  secure 
the  notes  executed  for  the  $2,010.  In  Feb- 
ruary, 1910,  Drane,  for  a  valuable  considera- 
tion, sold  and  conveyed  to  S.  T.  Sutton  "the 
62H  acres  on  the  south  end  of  boundary 
nearest  to  Settee,  Ky.,  together  with  the 
coal  and  mineral  rights."  After  this  F.  M. 
Ebklns  brought  this  suit  against  Drane  and 
Sutton  seeking  to  subject  the  land  sold  by 
him  and  bis  wlft  to  Drane— a  part  of  which 
had  been  sold  by  Drane  to  Sntton,  as  stated 
— to  the  payment  of  the  porchase  prlca  In 
answer  to  this  suit  Sntton  averred  that  jvlor 
to  February  8,  1900,  "F.  M.  Eakins  agreed 
to  and  with  flils  d^bndant  to  release  any 
and  all  liens  wfattdi  he  had  on  tbe  mineral 
rights  under  the  62%  acres  of  land  which 
had  been  theretofore  conveyed  by  the  said 
F.  M.  Eaklns  and  his  wife,  S,  E.  Eakins.  to 
ICra.  H.  A.  Drane,  and  subsequently  convey- 
ed to  him  by  her  and  her  husband.  Tlutt 
porsuanb  to  said  agreement  between  said  Ea- 
kins and  this  defendant  and  betveoi  tiie  said 
Eakins  and  the  said  Dranes,  the  satd  F.  M. 
Eakins  procured  his  wife,  S.  B.  BaklnB.  who 
owned  the  fee  to  the  above-described  land 
conveyed  to  the  said  Dranes,  to  sign  and  ex- 
ecute the  release  of  the  mineral  rights  tm- 
derlylng  the  said  62^^  acres,  which  release 
is  referred  to  and  filed  herewith.  He  there- 
fore says  that  the  plaintiff  Is  estopped  to  as- 
sert any  claim  to  or  lien  upon  said  mineral 
lands,  and  defendant  pleads  and  relies  upon 
said  estoppel  as  a  bar  to  plaintiffs  right  to 
recover  anything  on  account  of  said  mineral 
land."  Tbe  release  mentioned  In  this  answer 
reads  as  follows:  "Mr.  E.  A.  WUlhite,  Clerk 
Webster  Ooimty — Dear  Sir:  Tou  are  hereby 
authorized  to  release  the  mineral  right  under 
the  62^  acres  on  the  south  portion  of  said 
land  conveyed  to  Mrs.  H.  A.  Drane,  Decem- 
ber 22,  190S,  proceeds  of  sale  to  mineral 
right  to  be  used  In  erecting  a  dwelling  house 


at  specifled  in  deed.  I  farther  agree  to  carry 
a  life  insarance  policy  on  Dr.  C  H.  Drane 
for  two  thousand  dollars,  and  In  case  of  tbe 
death  of  Dr.  0.  B-  Drane  before  these  notes 
have  become  du^  I  will  release  all  claim  on 
said  dwelling  said  Dranes  erect,  and  let  said 
Insurance  be  api^led  to  deferred  payments." 
It  seems  from  the  certificate  of  the  det^ 
that  this  paper  was  pasted  on  the  margin  of 
the  record  containing  the  deed  from  Eakins 
to  Drane.  For  reply  to  this  answ^,  Bwit<n% 
Atter  denying  that  Sutton  had  paid  tbe  pur- 
chase price  stipulated  In  the  deed  made  by 
Drane  to  him,  or  ttiat  either  he  or  his  wife 
had  released  the  lien  on  the  land  purchased 
by  Sntton,  averred:  "That  the  writing  signed 
by  his  wife,  8.  B.  Eakins,  was  not  a  release 
of  any  lien  upon  the  said  ffi2^  acres  convey- 
ed to  Mrs.  H.  A.  Drane,  or  by  her  to  Sot- 
ton,  or  the  mineral  rights  th»eunder,  but 
It  of  any  effect  at  all  was  simply  an  au- 
thority to  E.  A.  WUlhite^  clerk  of  Webst^ 
county,  to  release,  as  far  as  she  was  con- 
cerned, the  mineral  rights  under  the  said 
62^  acres,  provided  the  said  min»al  rights 
were  sold  and  the  proceeds  of  the  said  sale 
used  In  erecting  a  dwelling  house  on  the  oth- 
er portion  of  the  land."  He  further  averred 
that  no  part  of  the  proceeds  had  been  used 
In  erecting  a  dwelling  house,  and  that  WUl- 
hite had  never  rdeased  the  llrai,  and  there- 
fore the  writing  did  not  work  an  eatopprt 
against  ttie  enforcement  of  tbe  lien.  Tlie 
case  was  submitted  on  the  pleadings,  and  the 
loww  court  adjudged  that  Eakins  had  no 
lien  on  the  land  purchased  by  Sutton.  From 
tbe  Judgment  doiyiiv  a  ilea  on  Oils  land 
this  anneal  is  prosecuted. 

As  stated  by  counsel  for  appellant,  "the 
Issue  Involved  in  this  anwal  is  wbetbw  ap- 
pelant bas  the  right  to  subject  the  coal  and 
mineral  rights  under  said  62H  acres  to  tbe 
payment  of  the  purchase-uxmey  notes  sued 
oa  and  to  secure  which  a  lien  was  especially 
retained  tiiereon.**  We  might  add  that  tbis 
Issue  involves  the  further  question,  which 
is  the  real  one  In  the  case,  Did  the  paper 
signed  by  Mrs.  Eakins,  and  wblcb  tt  is  avw* 
red  without  denial  F.  M.  Eakins,  bw  bos- 
band,  procured  her  to  execute,  estop  him 
from  enfordng  the  Hen  retained  in  tbe  deed 
to  Drane  against  Button,  tbe  porcbaser  from 
Drane? 

It  Is  argued  by  counsd  for  appellant  that 
the  writing  executed  by  Mrs.  S.  El  Eakins 
shows  that  it  is  not  a  release  of  the  lien 
upon  the  coal  or  mineral  rights  under  the 
621^  acres,  but  a  power  of  attorney  given  by 
her  to  Wlllhlte  authorizing  him  to  r^ease 
the  mineral  rights  under  this  land  condi- 
tioned upon  the  proceeds  received  from  the 
sale  of  the  mineral  rights  being  used  to  erect 
a  dwelling  as  specifled  in  the  deed  to  Drane, 
and  said  that  as  Wlllhlte  did  not  release  the 
lien,  and  it  does  not  appear  the  condition 
moitioned  was  p^ormed,  the  release  is  of 
no  force  or  effect.  It  Is  farther  argued  that 
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as  the  notM  raed  on  were  executed  by  Drane 
to  F.  H.  Eakliw,  Ills  wUe^  B.  VL  BUdns,  bad 
no  authority  to  releam  the  Ilea  wUcb  was 

retained  for  bis  benefit 

We  do  not  find  onrselveB  aUe  to  agree 
with  counsel  in  tbelr  conatmctlon  of  tbls  pa- 
per called  a  "release."  We  do  not  find  In 
it  any  condition  stipulating  that  tbe  leleaae 
was  not  to  be  effectlTe  unless  the  proceeds 
were  used  in  tbe  erection  of  a  dwelling 
bouse.  Tme,  It  Is  provided  in  the  release 
tliat  tbe  proceeds  of  tbe  sale  of  tbe  mineral 
rights  were  to  be  so  used;  bnt  the  paper 
does  not  show  expressly  or  by  rea8<HUible  In- 
ference  that  the  release  was  not  to  be  made 
or  be  effectlTe  unless  tbe  proceeds  were  so 
applied.  It  would  seem  that  tbis  matter 
was  put  In  the  release  moely  to  give  further 
expression  to  the  condition  mentioned  In  tbe 
deed  made  by  Bakins  to  Drane  that  Eakins 
was  to  have  a  house  erected  on  tbe  land  not 
sold.  Nor  does  the  ftict  that  the  lien  was 
not  In  terms  released  on  tbe  record  by  Will- 
bite  impair  tbe  etfectlTeness  of  tbe  paper  as 
a  ground  of  estoppeL  If  EaUna  and  his 
wife  had  told  Sutton  that  he  might  purchase 
the  land  free  from  tbe  lim,  and  on  the  faith 
of  tbis  stat«nent  Sutton  had  purchased,  they 
would  be  estopped  from  afterwards  attempt- 
ing to  subject  the  land  to  the  prejudice  of 
Sutton,  and  viewed  in  any  light  the  rdease 
signed  by  Mrs.  Eatdns,  considered  in  connec- 
tion with  the  admitted  fact  that  Babins  pro- 
cured her  to  execute  it,  cannot  be  treated 
as  baring  less  effect  than  tbdr  Twbal  dec- 
larations would  hare. 

We  think  the  lower  court  correctly  ruled 
that  Eafcins  was  estopped  from  enforcing  his 
lien  on  tbe  land  boaght  Iqr  Button,  and  the 
judgment  li  affirmed. 


DAnOHE!BT7  t.  DAUOHKRTT  et  at 
(Gbnrt  of  Appeals  of  Kentucky.  March  12, 

1.  iRnTRANOI  (I  S87*)— OHARaX  ov  BuTxri- 

ciABT—VALiorrr. 

Wbere  the  iiuured  made  an  attempt  jott 
before  his  death  to  change  the  beneBciary 
by  a  paper  sufficifnt  Id  form,  that  the  chanse 
was  not  actually  made  by  tbe  Inaurance  com- 
pany until  after  hfe  death  could  not  affect  the 
rights  of  the  original  and  the  new  benefidarr ; 
the  requirement  of  the  policy  relative  to  the 
change  of  beneficiary  being  solely  for  the  ben- 
efit of  the  insurer. 

[Bd.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  I  14e»;  Dec  Dig.  |  687.*] 

2.  InsuBANCi  (%  687*)— GHAnoi  or  BsifSFi- 

CIART— VaUDITT— RiOHTB  BETWUN  BkRB- 

nciAans. 

Where  an  Insured  is  induced  by  fraud  or 
undue'  infloence  to  request  a  change  of  benefl- 
dariea,  tbe  original  beneficiary  ia  entitled  to 
the  insurance  money  as  against  the  new  bene- 
ficiary, regardless  of  whether  the  insurer  is  a 
fiatemal  organisation  or  an  old  line  company. 

(Ed.  Note.— For  other  eases,  see  Insurance, 
Gent  Dig.  S  1468;  Dec.  DigH  687.*] 


8.  PuBADxno  (I  204*)  —  Amsweb  —  Sinn- 

CIINOT. 

Wber^  in  an  action  over  the  proceeds  of  a 
liSa  insurance  poll^,  the  petition  alleged  that 
the  insured's  request  for  a  change  of  benefi- 
ciary bad  been  procured  by  fraud  and  undue  in- 
fluence, a  demarrer  to  an  answer,  which  con- 
tained a  single  paragraph  and  bmveraed  the 
charge  fraud,  was  properly  overruled,  though 
the  answer  also  contamed  evidential  matter 
which  should  bave  been  stricken  out. 

[Sid.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  S!  486-490;  Dec.  Dig.  |  204.*] 

4.  PLEADina  <|  862*)— STBXXura  Oct  Uattem 

— E^iDiniiAL  Facts. 

Where,  In  an  action  over  the  proceeds  of 
a  life  tosnrance  policy,  the  sole  issue  was 
whether  Insured's  request  for  a  change  of  bene- 
ficiary was  procured  by  fraud,  allegationi  of 
the  answer,  in  addition  to  a  traverse  of  the 
charge  of  fraud,  that  the  new  beneficiary  prom- 
ised to  hold  the  proceeds  of  tbe  policy  in  trust 
for  tbe  Insured's  mfaot  child,  being  merely  evi- 
dential, should  have  been  stnclEen  out 

[Gd.  Note^For  other  cases,  see  Pleading, 
Cent  Dig.  H  U47-U65:  Dec/Dig.  |  862.*] 

Appeal  from  drcnlt  Ooort,  Campbdl 
County. 

Action  by  Norma  Daogberty  against  Fan- 
nie Daughorty  and  another.  From  a  Judg- 
ment of  diamisBal,  plaintiff  appeals,  Revm- 
ed  and  remanded,  wttb  dlrectiona. 

Matt  Herold,  of  Newport,  for  appellant 
Sam  E.  Anderson,  of  Newport,  for  appellees. 


MILLER,  J.  By  its  policy  dated  Deconber 
16,  1908,  the  Metropolitan  Life  Insurance 
Company  insured  the  Ufe  of  Walter  T. 
Daugherty.  an  unmarried  man,  for  fl,00O. 
The  polU^  was  payable  to  Fannie  Daugher- 
ty,  bis  mothw,  and  contained  the  usual  pro- 
vision permitting  the  Insured  to  designate  a 
new  bmeflclary  by  filing  a  written  notice 
thereof  at  the  home  office  of  the  company ; 
such  change  to  take  effect  upon  the  Indorse- 
ment of  tbe  change  on  tbe  policy  by  tbe  com- 
pany. Walter  Daugherty  married  appellant. 
Norma  Dau^erty,  on  April  16,  1910,  and,  in 
compliance  with  his  request,  the  company 
made  an  indorsement  upon  the  policy  on 
December  28,  1910,  making  Norma  Daugher- 
ty, tbe  wife  of  the  insured,  tbe  beneficiary  In 
place  of  Fannie  Dauf^herty,  his  mother.  In 
July,  1911,  Walter  Daugbert7  became  p«ma- 
nenUy  III,  and  he  and  bis  wife  and  Infant 
dtild  went  to  live  with  bis  mother.  He  died 
there  on  March  12,  1912.  On  February  28th, 
12  days  before  his  death,  he  signed  a  paper  di- 
recting tl»  company  to  again  diange  the  pol- 
icy so  as  to  make  bis  mother,  Fannie  Dau^- 
erty,  tbe  beneficiary  In  place  of  bis  wife,  Nor- 
ma  Daugtaer^ ;  but,  tbe  paper  being  Insnffl- 
cloit  in  form,  the  company  returned  it  to 
him,  with  a  proper  paper  for  him  to  sign.  He 
signed  tbe  new  paper  on  March  8th,  four  days 
before  his  death,  and  forwarded  it  to  the 
company,  which  made  an  indoraranent  np<Ki 
the  policy  on  March  15, 1912,  three  days  aft- 
er Walter's  death,  namli«  Fiannie  Daoghnv 
ty,  bis  mother,  as  beneficiary  in  place  of 
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Norma  Dangber^.  hla  wife.  On  Maicb  2U 
1912,  Norma  Daogherty,  the  widow,  broDgbt 
this  action  agmlust  Fannie  Dangherty,  ha 
mother-in-law,  and  the  insurance  company, 
to  recover  the  $1,000  called  for  by  the  policy, 
alleging  that  while  Walter  Daugherty  was 
aide,  and  in  contemplation  of  bis  death,  and 
in  fi^nd  of  her  marital  rights,  and  for  the 
purpose  of  depriving  her  of  any  benefit  In 
his  estate,  and  while  he  was  under  the  con- 
trol and  Influence  of  his  mother,  and  through 
her  fraud,  he  revoked  the  designation  of 
plaintur  as  the  benefldary  under  said  policy, 
and  substituted  the  name  of  hla  mother 
therefor.  The  insurance  company  answered, 
admitting  Its  liability,  and  offering  to  pay 
the  money  to  whomsoever  the  court  might 
direct  it  to  he  paid.  A  demurrer  to  the  peti- 
tion as  amended  was  overruled,  upon  the  au- 
thority of  Gaines  v.  Gaines,  99  S.  W.  600. 
30  Ky.  Law  Bep.  710.  The  answer  of  Fan- 
nie Daugherty,  the  mother.  Is  In  one  para- 
graph ;  and,  after  traversing  the  all^tlons 
of  the  petition,  it  alleles  that  her  son  made 
her  the  beneficiary  under  an  agreement  which 
was  reduced  to  writing,  by  which  she  was  to 
pay  his  physician  and  funeral  bills,  and  other 
Just  d^ts,  and  use  any  surplus  remaining 
for  the  support  and  maintenance  of  Walter 
Dangherty's  infant  son.  The  answer  con- 
tains other  inmiaterlal  matters,  which  It  Is 
not  necessary  to  notice^  After  a  demurrer 
to  the  answer  bad  been  overruled  the  defend- 
ant filed  a  second  demurrer  to  the  petition, 
which  was  sustained ;  and,  the  plaintiff  bav- 
ing  defined  to  further  plead,  her  petition 
was  dismissed,  and  she  appeals. 

Appellee  contends  that,  where  the  policy 
provides  the  insured  may  diang*  the  benefi- 
ciary, tb»  benefldary  has  no  sffesoit  vested 
interest  In  the  policy,  and  that  the  widow  in 
this  case  cannot,  therefore^  successfully  at- 
tain the  change  of  beneflciarles  as  a  fraud 
upon  her  marital  rights.  Appellee  further 
contends  that  as  the  policy  was  never  pay- 
able to  Walter  Dangherty,  or  to  bis  estate, 
it  was  not  a  part  of  his  estate  at  the  time 
of  bis  death,  and  that  his  widow  therefore 
had  no  interest  whatever  In  the  proceeds  of 
the  policy.  On  the  other  hand,  appellant  In- 
sists that,  If  this  rule  be  sound,  it  Is  applica- 
ble only  to  poUcIeB  Issued  fratmial  or- 
ders; where  there  is  no  cash  snrroidw  value, 
and  that  It  does  not  apply  to  a  case  like  this, 
whore  the  Insurer  is  not  a  fraternal  (»gani- 
zatlon,  and  the  payment  of  the  bm^ts  stip- 
ulated in  the  p<^icy  are  not  dependmt  upcm 
the  collection  of  dues  or  assessments,  bnt  la 
absolute  upon  the  happening  of  the  erait  set 
forth  In  the  policy. 

[1.  t]  The  fact  that  the  last  change  of  the 
benefldary  ftom  Norma  Daughwty  to  Fan- 
nie Dangher^  waa  not  actually  made  until 
after  the  death  of  Walter  Dau^ierty  cannot 
affect  the  rights  between  the  widow  and  the 
mother,  since  the  requirement  relating  to  the 


diange  of  ben^elary  was  made  for  the  bene- 
flt  of  the  company,  and  it  Is  not  complaining. 
Neither  does  the  character  of  the  company.' 
whether  It  be  a  fraternal  organlzaUon  col- 
lecting dues  or  assessmoits,  or  an  old  line 
company  collecting  a  fixed  premium,  affect 
appellant's  rights.  Habn  v.  Suprone  Lodge 
of  tile  Pathfinder,  136  Ky.  828, 12S  8.  W.  2S0, 
Is  not  Inconsistent  with  this  view.  The  pot- 
icy  was  payable  to  aK>ellant;  and,  if  Walter 
Dangherty,  in  ezwclsing  the  right  given  him 
by  the  policy,  changed  ttae  bmefldary  so  ai 
to  take  the  benefit  of  the  policy  from  appel- 
lant and  give  It  to  his  mother,  by  means  of 
fraud  or  undue  Infln^ice  {vactlced  by  the  lat- 
tet,  then  the  appellant  had  fi  cause  of  action 
for  the  fraud  practiced  upon  her.  Blckel  v. 
Blckel,  79  8.  W.  210,  26  Ky.  Law  B«.  1M5; 
Gaines  t.  Gainea,  90  8.  W.  600,  80  Ky.  Iaw 
Rep.  no. 

In  sustaining  the  second  demurrer  to  the 
petition  the  circuit  Judge  was  dearly  in  er- 
ror. The  fact  that  Walter  Dangherty  had 
the  rU^t  to  do  what  he  did  is  not  the  ques- 
tion in  issue;  that  question  is:  Was  the 
act  procured  by  fraud  or  undue  influence? 

[S,  4]  The  demurrer  to  the  answer  was 
properly  overruled,  since  the  answer  Is  in  a 
single  paragraph,  and  contains  a  traverse  of 
the  diarge  of  fraud;  but,  as  the  only  issue 
to  be  tried  was  that  of  fraud,  all  that  por- 
tion of  the  answw  after  the  traverse  Is  mere- 
ly evid^tial,  and  should  have  been  str1<^en 
out  If  the  change  In  the  benefldary  was 
procured  by  fraud,  the  right  of  the  Insured 
to  make  the  change,  or  tlie  iffomlse  of  the 
new  benefldary  to  hold  the  proceeds  of  the 
policy  In  trust,  cannot  defeat  the  action, 
since  the  fraud,  If  it  existed,  annulled  the 
act  by  which  the  allied  trust  was  created. 

Judgment  reversed,  and  cause  remanded, 
with  Instructiona  to  overrule  the  demurrer  to 
the  petition  as  amended,  and  fbr  further 
proceedings  consistent  with  this  opInifML 


CIEB  V.  LBtDECKESL 

(Court  of  Appeals  of  Kentucky.  Uardi  12, 

1913.) 

1.  Master  ano  Sbsvant  (|  88*)— Indepknd- 
■NT  CoRTEAoron— Ddtt  to  Fcbnuh  Safx 
Place. 

Where  plaintiff,  who  frequently  did  heavy 
hauling,  was  employed  by  defendant  to  haul  a 
boiler,  plaintiff  to  furnish  team,  wafron,  and  aa- 
datantB,  be  was  an  independent  contractor,  and 
not  a  serrant,  even  thoui^b  he  waa  obeying  de- 
fendant*! directions  while  anloading  ft;  and 
defendant  owed  no  duty  to  furnish  a  safe  place 
to  worlt. 

[Ed.  Note.— For  other  eases,  see  Hastw  and 
Servant,  Gent  Dig.  H  144r-lfil ;  Dee.  Dig;  | 
8&*] 

2.  Mabtib  avd  Skbvart  a  281*}— Oohtkib- 

TTTOBT  NlOLlOKNCB— DvtDKirCB. 

Where  a  boiler  had  been  mrtly  unloaded 
from  a  wagon,  one  who,  while  potting  a  chain 
around  the  boiler,  went  nnder  the  boiler  and 
placed  hia  body  between  It  and  the  coupling 
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pol«,  ML  under  tht  ctrideae*,  golltr  of  cootrib- 
utoijr  negUioice. 

[SU.  Note.— For  ottier  eaiea,  aet  Blaster  and 
Servant,  Oant  Dig.  H  <Ki7-000;  Dec.  Dig.  | 
281-*) 

Appeal  from  dzcnit  Court,  Lawrence 
Cvanty. 

Action  by  J.  G  Bee  againat  J.  A.  Leldecker. 
Jadgment  for  de&ndant,  and  plaintiff 
pealflL  Afflrmed. 

a  F.  See^  Jn,  of  Ft  Oar,  W.  Ta^  and  W. 
D.  OVeal.  Jr.,  and  Clyde  L.  llUler,  botb  of 
Loolsa,  for  appelant  If.  8.  Bnnu,  t)t  Los- 
taa,  for  appellea 

MIIXEB,  J.  This  la  the  second  appeal  of 
this  action.  Upon  the  first  appeal,  which 
U  reported  in  142  Ey.  702,  135  8.  W.  284, 
we  held  the  petition,  as  amended,  stated  a 
caoae  of  action,  and  roTersed  the  action  for 
f nfber  proceedlng& 

Upon  the  return  of  the  caee  an  answw 
was  filed,  which  traversed  the  allegations  of 
the  petition  and  Interposed  a  plea  of  contrlb* 
Qtory  negUgmce  upon  the  part  of  the  plain- 
tiff. A  trial  was  had,  and  at  the  end  of  ap- 
pellant's proof  the  court  sustained  appellee's 
motion  to  peremptorily  Instruct  the  Jury  to 
find  for  the  defendant,  and,  from  a  Jndg- 
moit  In  accordance  with  that  verdict,  the 
plaintiff  prosecutes  this  appeal. 

The  petition  Is  drawn  npon  the  theory  that 
the  relation  of  master  and  servant  existed 
between  Leldecker  and  See,  and  that  Lel- 
decker had  failed  to  famish  See  a  safe  place 
In  wtaSdi  to  work.  It  was  the  strength  of 
the  potion  In  this  respect,  that  warranted 
the  reversal  npon  the  first  appeal. 

[1]  Briefly  stated,  the  evidence  ahowed  the 
following  atate  of  facts:  See  is  a  farmer, 
who  owned  an  ox  team,  with  which  he  fre- 
quently did  heavy  hanilng.  Leldecker  em- 
plt^ed  See  to  haul  a  heavy  boiler  from  the 
railroad  station  to  a  point  several  miles  dis- 
tant, where  Leldecker  was  preparing  to  bore 
a  weQ  for  oil  Bee  went  to  the  railroad  sta- 
tion with  his  team  and  hands,  loaded  the 
boiler  0^  bis  wagon,  and  hanled  it  to  the 
place  of  deliv«7,  whlcdk  bo  reached  abont 
daric  He  left  the  wagon  standing  with  the 
boiler  Qpon  It  until  the  next  mOTnlng,  when 
ho  uid  his  men  met  L^dedcer  at  the  wagon, 
for  the  purpose  of  unloading  the  boiler.  As 
LeMeckw  wanted  the  boiler  unloaded  at  a 
particular  place,  and  set  In  a  particular  way, 
he  gave  directions  to  See  accordingly.  They 
had  taken  the  boiler  partly  oS  the  wagtm, 
and  were  preparing  to  pull  It  entirely  off 
with  a  block  and  taiAIa  For  the  purpose  of 
holding  the  boiler,  or  as  a  means  fear  palling 
It  off  the  wagon,  Leldecker  directed  See  to 
pat  a  diain  around  the  boiler,  and  for  the 
purpose  of  connecting  It  he  told  See  to  pass 
the  chain  under  the  boiler  and  hand  It  op  on 
the  other  aide.  In  doing  this  See  went  under 
the  boiler  and  put  his  head  between  the  boil- 
er and  the  coupling  pole,  and  Immediately 


after  he  had  done  so  the  boQer  toppled  over 
toward  the  <woalte  slde^  catohtng  or  striking 
See's  head  and  badly  mashing  it  iTnder 
that  state  of  facta  the  dreuit  court  oonelad- 
ed  that  the  relation  of  master  and  servant 
did  not  exist,  and  that  See  received  his  In- 
juries tiirough  his  own  nflglifence. 

We  think  thexe  can  be  no  doubt  ao  to  the 
correctness  of  tUls  ndbic.  The  rale  Is  lliat 
one  1^  contracts  to  do  a  nwciflc  piece  of 
work,  famlabliv  his  own  asslBtants  and  ex- 
ecuting the  work  «itlr^  In  accordance  with 
his  own  Ideas,  or  in  accordance  with  a 
plan  iffevlously  glvoi  to  him  by  the  person 
for  whom  the  work  Is  dime,  without  betog 
aobjeet  to  tlie  orders  of  die  latter  in  reapeet 
to  the  details  of  the  work.  In  an  Independent 
contractor,  and  not  a  servant.  26  C^c.  970. 

The  peUtion  stated  that  See  had  hired  his 
team  and  wagon  to  Lel<to(±er,  who  was  in 
full  charge  of  them,  and  that  See  iraa  in 
Leldecker'B  service,  thus  making  the  aver- 
ments of  the  petition  strong  enon^  to  bring 
the  case  within  the  prlndplea  governing  a 
case  of  master  and  servant  The  proof,  how- 
ever, does  not  sustain  the  petition  in  this 
respect,  since  It  dearly  shows  that  See  was 
an  Independent  contractor,  using  his  own 
teams  and  men.  In  a  single  employment,  and 
for  a  ringle  com[>ensation.  His  contract 
bound  him  to  haul  the  boiler  from  the  rail- 
road station,  the  exact  spot  of  delivery  to 
be  designated  by  Leldecker.  It  -was  propw 
for  Leldecker  to  give  directions  for  the  loca- 
tion of  a  heavy  jdeco  of  machinery,  and  his 
acts  In  that  connecdMi  were  no  more  than 
would  be  expected  of  any  owner  In  directing 
the  delivery  of  goods  of  that  character. 

[2]  Furthermore,  there  Is  evld«ice  tending 
to  show  that  In  backing  the  oxen  attached 
to  the  wagon  they  shook  the  forecarriage  of 
the  wagon,  so  as  to  cause  the  boiler  to  topple 
over,  thereby  causing  See's  injuries.  In  any 
event,  the  danger  of  going  under  the  boiler 
and  placing  his  body  between  it  and  the 
coupling  pole  was  evident  to  any  person  of 
ordinary  intelligence ;  and  In  going  there  as 
he  did  See's  own  negUgenoe  directly  con- 
tributed  to  his  injariea. 

Judgment  afllxmed. 


PABRISH  V.  FURELEIZ. 

(Oonrt  of  Appeals  of  Kentucky.  Usfch  12, 

1913.) 

L  Wnxa  (1  60T*>— OoNflTBUonoH— BnncT— 
*'KxHDn  KiMpn"— "CinTJHuiir"-«"HMBg  or 
THB  Boot." 

Testator,  by  a  will  written  In  Gennan,  be- 
queathed certain  property  to  his  nephew,  and 
provided,  as  tranabted,  uiat  the  nepoew  "shall 
not  have  tiw  right  to  sell  the  same,  but  be  only 
shall  have  the  use  or  profits  therefrom,  and  so 
in  this  sense  of  the  word  It  shall  be  used  by 
his  children  and  children's  children."  Htti. 

griog  to  the  Oerman  words  "Kiodes  Khide^ 
eir  proper  meanlDg  of  "cblldren'a  childrui" 
and  construing  "children*'  to  mean  heirs  of  the 
body,  it  was  an  attempt  to  create  an  estate  tail. 
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wfafch,  midar  ttt  atatate,  pused  a  fas  to  the 
nephew. 

[Ed.  Note.— For  other  cases,  eee  Wills,  Cent 
Dig.  ii  1368-1371 ;  Dec  Dig.  |  607.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  2,  pp.  lll&-im;  TOL  8k  p.  7601;  tdL 
4,  pp.  £087-8271.] 

2.  Wills  (|  507*)— OovnRncnoir. 

Where,  after  a  consideration  of  the  entire 
will,  there  Is  doubt  whether  a  lesser  estate  was 
intended  to  be  created,  the  will  will  be  constru- 
ed as  passing  a  fee. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
TUg.  SI  1319-1326 ;  Dec.  Dig.  |  S97.*] 

Appeal  from  Circoit  Court,  Jefferson  Goun- 
tr,  Chancery  Branch.  First  Dlrisiou. 

Action  by  B.  O.  Parrish  against  Rosa  H. 
Borkley.  From  tbe  Judgment,  Panlah  ap- 
peals. Affirmed. 

B.  W.  HoDxi,  of  LoulavlUek  for  appellant 
B.  Li  McDonald,  of  I^nlnlll^  for  appeUea 

EOBSON,  a  J.  J.  H.  Flege  died,  a  resi- 
dent of  Jefferson  county,  in  the  year  1863. 
His  will,  which  was  written  in  German,  was 
duly  admitted  to  probate  aft^  his  death, 
and  a  translation  of  It  in  Ikigllsh  was  re- 
corded in  the  count?  court  The  second  par- 
agraph of  this  translation  Is  in  these  words: 
"Also  I  wUl  and  bequeath  to  the  oldest  son 
of  my  youngest  brother,  Johann  Hermann 
Flege,  living  in  Wildesfaausen,  in  the  Grand 
Duchy  of  Oldenburg,  in  Grermany,  the  large 
boose  with,  the  lot  and  all  thereto  belonging 
on  the  southwest  corner  of  Hancock  and 
Market  streets,  therefrom  he  the  named  shall 
pay  five  hundred  dollars  to  the  almshouse  In 
the  dty  of  Louisville,  and  also  one  thousand 
dollars  to  the  different  orphan  asylums,  which 
snm  shall  be  equally  divided  among  them. 
Said  heir  shall  not  have  the  right  to  sell  the 
same  but  be  only  shall  have  the  use  or  prof- 
Its  therefrom,  and  so.  In  this  sense  of  the 
word,  it  shall  be  used  by  his  children  and 
children's  children." 

[1]  The  quffltlon  to  be  determined  Is  what 
tattorest  the  oldest  son  of  the  testator's  yoni^- 
est  brother  took  in  the  property  devised  un- 
der the  will.  Some  question  has  been  made 
as  to  the  correctness  of  the  translation  of 
the  last  sentence.  One  scholar  t^vee  this 
translation:  "Bat  he  [the  same]  shall  not 
have  the  right  to  sell  the  same  [said  prop- 
erty], bat,  on  the  contrary,  he  shall  hare 
ma«ly  ttw  nse  thereof,  and  so,  In  this  In- 
tendment rfor  this  purpose],  it  shall  descend 
to  children's  children."  And  another  gtves 
this:  "Bnt  he  shall  not  have  the  right  to 
sell  the  same,  but  shall  only  have  the  nee 
and  Income  thereof,  and  tbos.  In  this  sense, 
it  shaU  be  Inherited  farther  hf  ebUd*8  chU- 
dren." 

The  Qerman  Is  as  foUowa:  "Derselbe  soil 
aber  nicht  das  Becht  haben  derselbe  zu  ver- 
kaufen,  sondem  n  soli  bios  den  Nutzen  da- 
nm  haben,  and  so  In  dlesem  SInu  es  aut 
ESndes  Kinder  forterben." 

"Klndes  Kinder"  la  a  German  idiom  cor- 


responding with  onr  words  "dilldren's  chit 
dren."  It  is  so  used  in  tlie  German  Bible 
to  Mijotn  a  duty  running  from  generation  to 
generation.  Deut  «,  2.  The  word  "forter 
ben"  Is  a  strong  form  of  "erben,"  to  inherit 
or  pass  by  inheritance,"  carrying  with  it  the 
idea  of  continuance.  Reading  these  words 
with  the  other  words  of  the  clause,  we  think 
It  evident  that  the  testator  intended  to  de- 
vise the  property  to  the  oldest  son  of  hU 
youngest  brother;  that  he  should  not  have 
the  right  to  sell  the  property,  but,  on  the 
ccmtrary,  should  merely  have  the  use  of  It; 
and  that  the  property  in  the  same  way  should 
pass  to  bis  diUdren's  children — that  Is,  from 
generation  to  generation.  In  other  words,  be 
Intended  to  create  an  estate  tail;  the  word 
"children"  being  used  In  the  sense  of  heirs 
of  the  body.  The  will  being  written  in  Ger- 
man, the  testator  used  none  of  the  English 
words  which  have  a  well-defined  meaning  1q 
our  law  of  wills;  but  his  real  Intention  up- 
on the  whole  instrument  Is  no  less  clear  be- 
cause expressed  In  unusual  words.  .  An  in- 
strument which  creates  an  estate  tail  passes, 
under  our  statute,  a  fee.  Ky.  St  I  2343 ;  Fox 
V.  Fox,  144  Ky.  682,  139  S.  W.  833.  The  at- 
tempted restraint  upon  alienation  is  void. 
Harkness  v.  Usle,  132  Ky.  767,  117  S.  W. 
264;  Cropper  v.  Bowles,  160  Ky.  393,  ISO  8. 
W.  380.  The  actual  Intention  of  the  testator 
cannot  be  carried  into  effect;  but  we  must 
give  to  the  will  the  effect  which  the  statute 
prescribes,  as  he  intended  to  create  an  es- 
tate taa 

[2]  The  law  favors  the  vesting  of  estates; 
and  where,  upon  the  whole  instrument,  there 
is  doubt  that  a  lesser  estate  was  Intended  to 
be  created,  it  will  be  construed  as  passing  a 
fee.  Moore  v.  Sleet,  113  Ky.  600,  68  8.  W. 
642,  24  Ky.  Law  Rep.  426;  BaztCT  v.  Bryan. 
123  Ky.  23S,  04  S.  W.  633,  29  Ky.  Law  Rep. 
658;  Tanner  v.  Bills,  127  3.  W.  995;  Dotson 
V.  Kentland  Goal  Co.,  150  Ky.  60,  ISO  8. 
W.  6. 

We  therefore  conclude  that  the  circuit 
court  properly  held  that  the  devisee  took  a 
fee  nnder  the  will. 

Jodgment  affirmed. 


F.  W.  HUNT  CONTRACTING  00.  t.  TATBL 

(Court  of  Appeals  of  Kentucky.  March  12, 
1S13.) 

L  Appeal  Awn  Ebbob  <|  61*}— Amount  iw 

CONTBOVIRSr— JUBiaOlCTION- D  ISMieSAL. 

An  appeal  from  a  judgment  for  (140  will 
not  be  dismissed,  where  the  oUier  party  had  a 
counterclaim  for  $800  which  was  defeated  in 

the  lower  court 

lEd.  Note. — For  other  cases,  see  Appeal  and 
■EtrroT,  Cent  Dig.  !|  237,  267;  Dec.  Dig.  | 
61.«] 

2.  Tbiai,  (I  251*)— iNSTKUCnONa— issDxa. 

Where  a  plamtlS's  pleading  presented  only 
(Hie  issue,  whether  he  was  rightfully  prevented 
from  finishing  his  contract  &nd  asked  judgment 


•ror  otliar  «mm  sm  sum  topts  aad  swtton  NVMBOR  la  Dm.  OMp  4  am.  Dl|p  K^-He,  SMiM  *  R^'r  IndtfM 


Digitized  by 


Google 


AMBHUTZ  T.  IX>niSVILIiE  BT.  00. 


13 


only  for  Mtlmated  profits,  an  Instruction,  al- 
loTing  blm  to  tecover  at  leut  tor  th«  reason- 
able valoe  of  mrk  dona  U  accepted  by  the  de- 
fendant,  was  not  within  the  pleadings. 

[Ed.  Nota^For  other  caMa.  see  Trial,  Cant 
DiE-  H  687-095;  Dee.  Dig.  f  561.*1 

Appeal  from  Orciilt  Conrt,  WUtley  Ocmnty. 

Action  by  J.  SC.  Tate  against  F.  W.  Hunt 
Oontr&cting  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Beversed. 

Stephens  ft  Steely,  of  Williamsburg,  tor 
appellant  £.  6.  Underwood  and  B.  L.  Pope, 
both  of  WlUlamaburg,  and  B.  B.  Bose,  of 
Mlddleabon^  im  apptflea 

TURNEB,  J.  Appellee  InsUtnted  this  ac- 
tion metSsut  appellant  In  the  WUltley  qnar- 
terly  conrt,  allegliV  that  early  in  March, 
1912,  he  wtered  into  a  contract  with  appel- 
lant conqmny  nnder  the  terms  of  which  he 
was  to  oonstmd;  for  It  cotaln  concrete  lAera 
and  culverts  along  the  line  of  a  spur  tradt 
or  short  rallroadt  wUdi  anwIUmt  was  build- 
ing under  contract;  that  he  began  the  work 
of  constructing  said  plen  and  cnlvertB,  and 
bad  done  some  considerable  part  thereof, 
and  was  able  and  willing  to  complete  the 
same  according  to  the  plana  and  specifica- 
tions ;  but  that,  without  fault  upon  bis  part, 
aK>ellant  refused  to  permit  or  allow  him  to 
continue  the  woife,  or  to  flnisb  the  same 
nnder  hUl  contract;  and  prayed  for  a  Jndg- 
ment  for  bis  net  piDfltB  whldb  be  claims  he 
would  have  made  if  he  had  been  pennitted 
to  have  flnlshed  the  work  under  the  contract, 
amounting  to  ^98.  Appellant  answered  de- 
nying some  material  parts  of  the  petition, 
and  further  entering  a  counterclaim  against 
appellee  for  damages  because  of  the  negli- 
gent and  nnsklllful  manner  In  which  he  had 
done  that  part  of  the  work  done  by  him, 
and  ailing  that  appellee  had  torn  out  a 
dam  bnllt  by  appellant,  and  turned  a  etream 
of  water  onto  some  of  its  new  work,  whereby 
It  had  been  damaged  In  the  sum  of  9350. 
Thereupon  the  case  was  transferred  to  the 
circuit  court,  and  upon  a  trial  resulted  In  a 
verdict  for  appellee  for  fl40,  and,  appellant's 
motion  and  grounds  for  a  new  trial  having 
been  overruled.  It  appeals. 

The  only  ground  It  Is  necessary  to  consider 
Is  tbe  one  dealing  with  the  InBtructlons. 

[1]  Appellee  has  entered  a  motion  In  this 
court  to  dismiss  the  appeal  because,  the  Judg- 
ment  of  tbe  circuit  conrt  being  for  only  $140, 
this  court  has  no  Jurisdiction  of  the  same. 
But  appellant  In  the  lower  court  had  a 
counterclaim  against  appellee  for  93&0  upon 
which  it  was  defeated  In  that  court,  and, 
the  amount  of  the  counterclaim  and  that  of 
the  Judgment  combined  being  sufficient  to 
give  this  court  Jurisdiction,  tbe  motion  le 
overruled.  Joseph  v.  Harrison,  146  Ey.  6S, 
141  S.  W.  1184;  Walter  A  Wood  ft  Co.  v. 
Taylor,  104  Ky.  217,  48  S.  W.  720,  20  Ky. 
I^w  Rep.  538. 


[t]  The  appellee's  pleadings  presented  but 
the  one  single  Issue,  and  asked  for  a  Judgment 
only  for  the  estimated  profits,  which  he 
would,  as  he  claimed,  have  made  if  be  had 
been  permitted  t»  complete  the  contract 
There  Is  nothing  in  the  pleadings  seeking  to 
recover  on  a  quantum  meruit  for  the  value 
of  that  part  of  the  work  which  he  actually 
did.  and  yet  tbe  court  In  Instruction  S  au* 
thorlzed  a  recovery  by  anwllee  In  such  sum 
as  the  Jury  might  believe  was  tbe  fair 
and  reasonable  value  of  the  work  actually 
performed  by  blm  nnder  the  contract.  If 
It  was  accepted  by  appellant  If  appellee's 
petition  had  sought  to  recover  for  the  value 
of  tbe  work  done  by  blm,  appellant,  as  shown 
by  the  evidence,  could  have  pleaded  against 
It  certain  Items  for  material  furnished,  labor 
paid  for,  etc 

As  there  must  be  a  new  trial  of  tills  case 
for  the  error  indicated,  we  have  not  consid- 
ered the  other  grounds  for  a  new  trial,  as  it 
ia  improbable  that  the  same  will  occur  upon 
a  new  triaL 

The  Judgment  Is  reversed,  with  directions 
to  grant  appellant  a  new  trial,  and  l!or  far- 
ther proceedings  consistent  herewith. 


ANSH1TTZ  V.  LOmSVILLB  BT.  OO. 

LGVISTILLB  BT.  CO.  v.  AN8HUTZ. 

(Court  of  Appeals  of  Kentucky.    Bfarch  12, 
191S.) 

New  TbUi.  a  106*)— NIWI.T  DisoovBaan  Bv- 
insNOa. 

After  a  married  woman's  action  for  per- 
sonal Injuries  was  conmienced,  an  operation 
was  performed  on  her;  tiie  attending  pfaysi- 
ciana  testlfyiae  at  the  trial  that  both  fallopian 
tabes,  the  whole  of  the  left  ovary,  and  part  of 
the  right  ovary  were  removed,  hj  reason  of 
which  she  was  made  barren.  They  also  testi- 
fied that  there  had  developed  a  tumor  In  her 
abdomen  which  would  some  time  necessitate 
another  and  possibly  more  serious  operation. 
There  was  practically  no  dispute,  except  as  to 
the  amount  of  damages,  and  a  Judgment  for 
$7,000  wa*  recovered.  Thereafter  plaintiH 
gave  birth  to  a  child;  it  thus  appearing 
that  what  the  physicians  had  taken  to  be  a 
tumor  was  in  fact  a  fetus,  and  defendant 
brought  an  action  for  a  new  triaL  Held,  that 
a  new  trial  was  properly  granted,  under  Glv. 
Code  Prac.  |  840,  providing  that  a  new  trial 
may  be  granted  for  newly  discovered  evidence 
material  for  tbe  person  applying. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  H  226,  227 ;  Dec.  Dig.  {  108.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Third  Division. 

Action  for  personal  Injuries  by  Lillian 
Anshutz  against  the  Lonlsvllle  Railway  Com- 
pany,  and  action  for  new  trial  by  the  Louis- 
ville Railway  Company  against  Lillian  An- 
sbutz.  From  a  Judgment  for  plaintiff  In  the 
first  action,  defendant  appeals.  From  a  Judg- 
ment In  the  second  action  granting  a  new 
trial,  defendant  appeals.  Appeal  In  the  first 
action  dismissed.  Judgment  granting  a  new 
trial  affirmed. 


*Fer  other  easas  im  same  teple  and  ssetlOB  MfniBBB  In  Dm.  Dls.  a  Am.  JUg.  X«r-Na.  8m1m  *  Rep'r  Indens 
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Bennett  H.  Yonng,  of  IxralavUle,  for  ap- 
pellant Anshnts.  Falrlet^  Strans  ft  Fair* 
ld«2i  and  Howud  B.  Leok  all  of  LotdSTlUi^ 

for  appelleee. 

TUBNEB,  X  In  April.  1010,  Lilian  An- 
shnta,  a  yoong  married  wonian  23  years  of 
age^  was  Injured  while  a  passenger  on  one 
of  the  cars  of  tlie  Loulsrille  BAllway  Oom- 
pany.  She  was  Inuuedlateiy  takm  to  her 
home,  and  her  fiunlly  physician  called,  and 
he  coDtlnned  to  attoid  her  for  some  months. 
She  flled  her  action  against  the  LonlsTlUe 
Railway  Company  for  damages,  and  set  ap  In 
detail  the  nature  and  extent  thereof.  It  ap- 
pears that  at  the  time  of  the  acddent  she 
was  enceinte,  and  that  thereafter,  on  the  6th 
day  of  September,  1910,  there  was  bom  to 
bet  a  boy  baby.  In  April,  1811,  she  was  tak- 
en to  a  hospital  in  LooiSTllle,  and,  attex  har- 
Ing  be&i  there  a  few  days^  a  serious  opera- 
tion was  performed  upon  her,  at  which  time 
It  is  shown  by  tlie  several  physicians  and 
surgeons  who  were  present  that  there  was 
r^oTed  from  her  body  both  &llopian  tubes, 
the  whole  of  the  left  ovary,  and  part  of  the 
right  ovary. 

The  case  came  on  for  trial  on  the  21st  of 
December,  1011.  Previous  to  the  trial,  how- 
ever, the  court;  upon  motion  of  the  railway 
company,  appointed  a  surgeon  to  examine 
Mr&  Anshuts  as  to  the  nature  and  extent  of 
her  Injuries,  and  her  thm  physical  condition. 
On  the  trial,  all  the  physicians  and  surgeons 
who  were  present  at  the  operation  in  April, 
lOU.  testified,  as  above  Indicated,  with  ref- 
erence to  the  nature  of  the  operation,  and 
In  addition  that  by  reason  thereof  Mrs.  An- 
shuts was  made  barren  and  could  never  have 
another  <Aiild.  They  further  stated  that,  at 
the  time  of  the  -trial,  there  had  developed  a 
tmnor  In  the  abdomen  of  Mrs.  Anshuts  which 
would  sooner  or  later  necessitate  sttU  an- 
other, and  possibly  more  serious,  operation, 
whki2i  wonld  probably  endanger  her  llf&  The 
surgeon  appointed  by  the  court,  basing  his 
testimony  upon  the  history  of  the  case  as 
given  to  him  by  the  otbw  physicians  and 
surgeons,  testified.  In  substance,  to  the  same 
thing.  The  Jury  rendered  a  verdict  for  (7,000 
for  the  plaintiff,  and  the  railway  company, 
having  entered  its  motion  and  grounds,  for 
a  new  txlal,  and  the  same  being  overmled, 
appeals  to  this  court 

On  the  8d  day  of  June,  1912,  Mrs.  Anshutz 
gave  birth  to  another  boy  baby,  and  26  days 
thweafter  the  railway  ccnnpany  flled  its  ac- 
tion setting  Dp  this  fact,  and  asked  for  a  new 
trial  of  the  former  case.  To  the  petition  in 
that  case,  Mrs.  Anshotz  demurred;  and.  her 
demurrer  having  been  overruled,  she  answer- 
ed ;  and,  the  railway  company  having  demur- 
red to  her  answer,  the  conrt  sostalned  the 
same,  and  after  evidence  was  taken  granted 
a  new  trial,  and  from  that  judgment  she  ap- 
peals. The  two  appeals  wore  by  wder  of 
this  court  heard  together  in  an  oral  argu- 
ment, and  will  now  be  considered  together. 


The  petition  for  a  new  trial  sets  forth  In 
detail  the  proceedings  had  and  the  evidence 
heard  in  the  trial  of  the  original  case  in  the 
circuit  conrt;  but  the  diief  r^lance  of  the 
railway  company  for  a  new  trial  is  the  fact 
thsit  the  nncontradicted  testimony  of  the  [rtiy- 
sldans  and  surgeons  on  the  trial  was  to  the 
^ect  that  laillan  Anshnti^  as  a  resalt  of 
the  <Q)erati(m  whldi  became  necessary  br 
reason  of  the  acddent,  was  barren,  and  could 
never  again  bear  cblldroi,  and  that  the  sob- 
sequent  birth  of  her  child  in  June,  1912,  had 
shown  conduslvely  that  this  evidenoe  was 
untrue.  On  the  trial  of  the  original  case  Id 
the  circuit  court,  the  evidenoe  ahowed  sever- 
al diffoent  ways  In  whldi  Mra.  Awfhn*.  ma 
Injured  by  the  accident ;  bat  it  is  urged  for 
Che  railvray  conuiany  Oat  by  reason  of  the 
serious  nature  of  the  one  Injury  referred  to, 
and  Its  far-r«adiins  reaults,  that  it  must 
have  had,  from  the  very  nature  of  things,  a 
contndUng  Influence  npon  the  Jury  In  flzhig 
the  amount  of  the  recovery.  The  ovldenee 
on  that  trial  disclosed  with  reasonable  cer- 
tainty, that  the  accident  was  brought  abont 
by  the  negligence  of  the  railway  oMupany, 
and  In  truth  the  trial  resolved  itself  into 
merely  a  question  of  fixing  the  amount  of  the 
damages ;  and.  that  being  true,  the  uncontra- 
dicted evidence  of  the  physicians  and  sur- 
geons, as  to  the  condition  In  which  the  ac- 
ddent had  left  this  young  woman,  must  have 
necessarily  had  a  strong  and  controlling  in- 
fluence In  fixing  the  amount  of  the  verdict 

From  the  very  nature  of  the  case,  it  was 
impossible  for  the  railway  company  to  have 
contradicted  this  evidence.  It  adopted  the 
only  method  open  to  it  In  asking  the  iwurt 
to  appoint  a  surgeon  to  make  a  physical  ex- 
amination ;  and  the  evidence  shows  that  the 
opinion  of  the  examining  surgeon  was  based 
wholly  upon  the  statements  of  the  physicians 
and  surgeons  who  were  present  at  the  op- 
eration, and  therefore  shed  no  new  ll^t 
upon  the  physical  condition  of  the  woman. 
Under  sxich  circumstances,  there  was  only 
one  way  to  have  disproved  this  testimony, 
and  tdiat  was  to  have  had  another  incision, 
which,  of  course^  was  out  of  the  question. 
So  that  the  question  la.  May  a  party  be 
granted  a  new  trial  after  judgment  against 
him.  where  he  subsequently  discovers  <dear 
and  unmistakable  physical  evidence  that  the 
vital  and  uncontradicted  testimony,  upcm 
which  the  judgment  against  him  was  based, 
was  nntme?  Could  any  reasonable  man 
suppose  that  If  It  had  been  demonstrated  on 
the  trial  of  that  case,  ae  it  is  now  demon- 
strated by  the  subsequent  developments,  that 
what  the  doctors  testified  was  a  tumor  In 
the  abdomrai  of  Mrs.  AnshutE  was  in  fact  a 
fetns,  and,  instead  of  a  future  operation  that 
would  endanger  her  life,  nature  would  In  due 
ttme  assert  itself  and  bring  about  tlie  oaual 
satisfactory  results  without  permanoit  In- 
jury, that  it  would  not  have  chai^ied  the  Ter^ 
diet  of  the  jury  <x  the  amount  of  ItT 
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Section  8H  OItU  GoAe,  pzoTldes:  "If 
grounds  for  a  new  trial  be  discovered  after 
the  term  at  which  the  Terdlct  or  dedsion  Is 
rendered,  the  application  ma^  be  made  by  a 
petition  filed  with  the  clerk  not  .  later  than 
the  second  term  aft^  the  dlacoTer;— on 
which  a  sninmons  sball  Issue,  as  on  other 
petitions,  reauirlng  the  advwse  part7  to  ap- 
pear and  answer  it  on  or  before  the  first  day 
of  tlie  next  term."  Section  340  of  the  CItU 
Oode  provides  that  a  new  trial  may  be  grant* 
ed  on  the  application  of  the  party  aggrieved. 
If  hiB  substantial  rights  have  been  material- 
ly effected,  for  (subsection  7)  "newly  discov- 
ered evldoKK,  material  for  the  party  apply- 
ing whliA  he  could  not  wltb  reasonable  diU- 
gmce  have  discovered  and  produced  at  the' 
trlaL" 

WliUe  the  petition  for  a  new  trial  goes  into 
great  detail  in  setting  forth  the  evidence  and 
proceediogs  on  the  other  trial,  and  does  make 
some  allegations  of  fraud  and  conspiracy,  in 
its  final  analysis  it  Is  nothing  more  than  a 
suit  under  section  844  of  ' the  Civil  Code  for 
a  new  trial  upon  the  ground  of  newly  dis- 
covered evid^ioe  by  reason  of  the  subse- 
quent birth  of  the  <^d  to  Mrs.  Anshutz. 
Upon  consideratloDS  of  public  policy,  the 
courts,  as  a  rule,  are  not  favorable  to  the 
granting  of  new  tiials.  There  must,  of  course, 
be  an  eud  to  all  litigation,  and  the  law  re- 
quires of  litigants  that  they  shall  use  dili- 
gence in  procuring  and  offering  their  evi- 
dence; tnt  the  8ecti<Hi8  of  our  Code,  above 
quoted,  were  intended  to  U-Wly  to  that  <dasB 
of  cases  where^  from  a  comblnatton  of  pe- 
culiar circumstances  or  unfortunate  occur- 
rences which  could  not  be  foreseen,  there  has 
been  a  miscarriage  of  Justice,  and  the  facts 
of  this  case  are  strongly  Illustrative  of  the 
wisdom  of  those  provisions. 

This  court  bnB  many  times  dealt  with  and 
ruled  iQKm  ai^Ucatlons  for  a  new  trial,  and 
as  a  rnle  has  denied  tiiem,  bat  at  the  same 
time  bu  folly  opbtf d  the  provlakms  of  our 
Code  and  applied  them  In  proper  cases.  See 
U  ft  N.  B.  B.  Od.  T.  Whitley  Oonnty,  100 
Ky.  414k  88  B.  W.  018^  IS  Ky.  868; 
xnmcui  T.  Allenaer,  110  K7.  828,  02  S.  W. 
861.  28  Ky.  Law  Bept.  258;  Allen  t.  Penry, 
6  Boali.  86;  Mercer  t.  King;  42  8.  W.  10^ 
19  Kr>  B^  781;  Jobnaon  r.  Stivers, 
96  Ky.  128,  28  8.  W.  967,  16  Ky,  law  Bep. 
477;  Hereer  t.  Mercer,  87  Ky.  21,  7  8.  W. 
307,  9  Ky.  Law  Bep^  870;  llaiey  r.  Tyler, 
3  T.  a  Mod.  400;  IlUnola  Gent  B.  Co.  v. 
Colly.  80  S.  W.  688,  27  Ky.  Law  Bep.  718; 
LoularUle  t.  Oberle^  82  &  W.  626,  28  Ky. 
IMW  Bep.  84B;  Jobnaon  r.  Garter.  88  B.  W. 
48Bk  28  Ky.  IMW  Bep.  081;  Sboly  T.  Shely, 
47  8.  W.  1071, 80  Ky.  Law  Bapi  1021;  OoUtiui 
▼.  Biases  47  S.  W.  444.  aO  Ky.  Law  Bap.  982; 
Haya  t.  DaTl%  46  8.  W.  212. 20  Ey.  Law  B«p. 
342;  Nail  v.  Tancastwr,  40  8.  W.  242, 19  Ky. 
Law  Bep.  300 ;  and  in  many  other  cases  cited 
Sn  those  iqilntona. 


From  an  examination  of  all  these  cases, 
tbe  rule  is  to  be  deduced  that  where  the 
newly  discovered  evidence  is  of  such  con- 
clusive nature,  or  even  of  such  decisive  or 
preponderating  character  as  that  it  would, 
with  reasonable  certainty,  have  changed  the 
verdict^  or  materially  reduced  the  recovery, 
a  new  trial  should  be  granted,  if  it  is  satis- 
factorily shown  why  the  same  was  not  dis- 
covered and  produced  at  the  trial.  Applying 
this  rule  to  the  facts  of  this  case,  it  cannot 
be  doubted  that  a  new  trial  was  proporly 
granted. 

There  is  nothing  stronger  in  nature  than 
the  inherent  desire  to  propagate  one's  spe- 
cies ;  and  the  fact  that  one  has  been  wrong- 
fully deprived  of  the  procreative  power  would 
certainly,  and  must  properly,  appeal  not 
only  to  the  sympathy,  but  to  tbe  Judgment, 
of  a  Jury,  and  incline  them  to  be  liberal  in 
the  assessment  of  damages.  No  r^eetion  Is 
intended  upon .  the  phyidclans  and  surgeons 
who  testified.  BUther  there  was  some  strange 
and  unaccountable  mistake,  or  one  of  those 
freakish  things  In  nature  has  happened  which 
are  so  rare  as  that  they  are  said  by  sden- 
tlfie  people  to  be  lmi>osBlble. 

Tbe  lower  court  having  properly  granted  a 
new  trial  of  the  original  suit  of  Anshutz  v. 
Railway  Company,  we  have  not  considered 
the  appeal  of  the  railway  company  In  that 
case,  but  are  of  the  oj^on  that  the  same 
should  be  dismissed. 

The  Judgment  of  the  lower  court  Is  af- 
firmed in  the  first-named  appeal,  and  the  ap- 
peal is  dismissed  in  the  last-named  case,  each 
party  to  pay  thdr  own  costs  on  that  appeal. 


BLUB  V.  TBATIS  et  sL 

(Court  'Ot  Appeals  of  Kentncky.    Mardi  U. 
1913.) 

Deeds  (%  124*)— GoNSTBUonon— "Hubs." 

Under  a  deed  reciting  a  conveyance  to 
"parties  of  the  second  part,  tbelr  hein  and  as* 
Bigna,  •  •  •  to  hold  •  •  •  nnto  the  par- 
ties of  the  second  part,  their  heirs  and  assicns. 
forever,  with  coveoant  of  general  warranty, 
the  grantee  took  the  land  m  fee  simple;  the 
word  "heira"  being  used  as  a  word  of  liinita- 
don,  and  not  aa  aynonymons  with  the  word 
"children."  " 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  H  845-365.  416-4^^4,  486-439,  462; 
d4  Dig.  i  124.* 

For  other  deflniUona.  see  Words  and  Phrases, 
VOL  4,  pp.  8241-8286;  voL  8,  pp.  7677,  7678^ 

Appeal  from  arcnlt  Court,  CMttenden 

County. 

Action  between  John  W.  Blue,  Jr.,  and 
James  L.  Travis  and  others.  From  tbe  Judg- 
ment.  Bine  appeals.  Afllrmed. 

Blue  ft  Nunn.  of  Marlcm,  tor  appeUant 

QOBSOK,  (X  J.  Tba  question  presented 
on  this  v^eal  Is  what  estate  B.  B.  Laneave 

took  under  the  following  deed:   "This  deed 
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of  conrefanceb  ina<le  abd  entered  Into  this 
3l8t  day  of  May,  1902,  between  A.  P.  Grif- 
fith and  Anna  Griffith,  bis  wife,  of  Marlon. 
Kentadcy,  parties  of  the  first  part,  and  B.  B. 
Laneave  and  her  h^rs,  of  Crittenden  coun- 
ty, Kentndcy,  parties  of  the  second  part,  wit- 
nessetb:  That  said  parties  of  the  first  part, 
for  and  In  eobalderatlon  of  the  sum  of  six 
hnndred  dollars,  cash  In  hand  paid,  the  re- 
ceipt of  which  la  hereby  acknowledged,  do 
hereby  sell  and  convey  to  the  parties  of  the 
second  part,  their  heirs  and  assigns,  the  fol- 
lowing described  property,  to  wit:  [Here 
fcdlows  descrlptltHj.  To  hare  and  to  liold 
the  same,  together  with  all  the  appurtenanc- 
es tbereanto  bdongtng,  nbto  the  parties  of 
the  second  par^  thdr  heirs  and  assigns,  for- 
ever, with  covenant  et  general  warranty*  In 
teatbnony  whereof  the  parties  of  the  first 
part  have  hereunto  subscribed  their  names, 
the  day  and  year  aforesaid." 

In  Pritchard  t.  James,  9S  K^.  806,  20  S. 
W.  216, 14  Ky.  Imw  Bep.  248,  Julia  A.  James 
and  ber  heirs  were  the  parties  of  the  second 
part  In  the  caption  of  the  deed.  The  prop- 
erty w«8  conveyed  "onto  the  said  Julia  A. 
James  and  her  htitraL"  The  oouri;  holding 
that  the  deed  passed  a  fbe  to  Julia  A.  James, 
said:  "laie  word  'heirs'  has  been,  In  excep- 
tional cases,  and  where  the  language  and 
context  of  the  Instmmmt  fully  authorized 
it,  Interpreted  as  Intended  by  the  parties  to 
mean  'children.'  But  It  does  not  seen  to  ns 
a  court  would  be  authorized  to  give  to  the 
language  of  the  deed  In  question  any  other 
than  Its  natural  and  legal  effect,  and  that 
consequently  Julia  A.  James  took  under  the 
deed  a  fee-simple  title  to  the  land;  the  word 
'heirs'  being  used  as  a  word  of  limitation, 
and  not  at  all  synonymous  with  tb»  word 
'diildren.' " 

That  case  was  followed  and  approved  In 
Big  Sandy  Co.  v.  Cbllders,  148  Ky.  627,  147 
S.  W.  14,  in  Burke  v.  Consolidated  Goal  Ca, 
148  Ky.  S73,  147  S.  W.  16/  and  In  Sentera  v. 
Big  Sandy  Co.,  149  Ky.  11.  147  8.  W.  760; 
the  language  of  the  deed  in  the  later  case  be- 
ing practically  the  same  as  the  language  In 
the  deed  before  us.  We  therefore  conclude 
that  the  circuit  court  properly  held  that  R. 
B.  ilAueave  took  the  land  In  fee  simple  un- 
der the  deed. 

Judgment  aflh-med. 


LOUISVILLE  ft  I.  B.  00.  v.  ROMMELB. 

'{Court  of  Appeals  of  Kentucky.    Mazch  11* 

1913.) 

1.  Cabbiebs  (S  803*)— IirjTTBT  TO  Paasnrom 

— Neoliobnce. 

Where  a  pasaenger  was  Injured  by  the  fall- 
bxg,  from  the  overhead  rack,  of  an  incoDspicu- 
ous  package  placed  there  by  another  passenger, 
which  package  was  of  a  size  and  appearance 
suitable  to  the  rack,  the  conductor  mm  not  neg- 
ligent  in  felling  to  remove  tiie  package  or  se- 


cure It  so  that  It  would  not  fall  or  hi  falUng  to 
give  warning  of  the  danger  in  sitting  beneath  it. 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Gent  Dig.  H  1221-1223;  Dec  Dig.  |  302.*] 

2.  CaBBIBBS  (I  820*>— INJUBT  n>  PAJUBHaD 

— Dbtxctivb  Ooitstbuotiow— QTTranoir  fob 

JUBT, 

In  a  passsnger's  action  for  injuries  from 
the  falling  of  a  iwckage  from  an  overhead  rack, 
the  question  niietfaer  the  defendant  was  negli- 
gent in  respect  to  the  construction  of  the  rack 
was  for  the  jury,  where  the  package  was  of  a 
flize  and  appearance  suitable  to  the  nxik  and 
was  thrown  out  by  the  ordinary  movement  «i 
the  car. 


1315^1jt26;'Dec  thg.  1 1^*] 

*  Appeal  Snm  drenit  Court,  Sbdlv  GoimtT. 

Action  by  Elizabeth  Bommele  against  thm 
Louisville  &  Interurban  Ballroad  Company. 
From  Judgment  for  plalntut,  defendant  ap- 
peals.  Reversed,  with  dlrectlona. 

WllUs,  Todd  ft  Bond,  of  BhelbyvUle,  for 
appellant  Geoi^  L.  Pickett  and  P.  J.  BeArd, 
botli  of  Sbdbyvllle^'  for  appeUee* 

OAKBOLL,  J.  In  February,  1012,  the  ap- 
pellee boarded  one  of  the  cars  of  the  appel- 
lant company  at  Crestwood,  in  Oldham  coun- 
ty, and  took  a  seat  near  the  center  of  the 
car.  Soon  afterwards  the  conductor  came 
through  the  car,  collected  her  fare,  and  passed 
on  to  the  front  of  the  car.  About  a  mile 
from  Crestwood  a  man  carrying  a  leather 
crupper  for  a  horse.  In  a  sack,  got  on  the 
rear  end  of  the  car  and  put  the  sack  con- 
taining the  crupper  In  a  rack  or  receptacle 
for  packages  that  was  located  over  another 
seat  In  the  rear  end  of  the  car,  and  after 
doing  this  he  took  a  seat  in  the  front  part 
of  the  car.  A  few  minutes  after  this  ap- 
pellee changed  her  seat  and  happened  to 
take  the  seat  Immediattiy  under  the  rack 
containing  the  crupper,  and  a  very  short 
while  after  this  the  package  fell  out  of  the 
rack  and  struck  appellee  on  the  head  and 
shoulder,  Injuring  her,  as  she  claimed,  quite 
severely.  In  this  suit  to  recover  damages 
for  the  injuries  alleged  to  have  been  suffered, 
she  recovered  a  verdict  for  |1,500,  and  from 
the  judgment  on  the  verdict  this  vpeal  la 
prosecuted. 

The  petition  averred  that,  while  she  was 
a  passenger  upon  the  car,  "the  defendant, 
its  servants,  agents,  and  employes,  by  and 
throu^  gross  negligence  and  carelessness, 
suffered  and  permitted  a  large  heavy  package 
to  be  In  the  rack  over  the  seat  occupied  by 
her  on  defendant's  aforesaid  train  of  cars, 
which,  on  account  of  the  gross  negligence 
and  carelessness  of  the  defendant,  Its  agents, 
servants,  and  employes,  fell  upon  her,  strik- 
ing her  with  great  force  and  violence."  It 
appears  from  the  evidence  that  the  crupper, 
wtilch  Is  a  small  ll^t  rounded  piece  of  leath- 
er used  with  harness,  and  the  sack  In  which 
It  was  carried,  had  only  been  In  the  rack 
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a  few  mlnntSB  before  it  fell  ont  while  tbe 
or  waB  going  around  a  carve  In  the  track, 
abont  a  mile  and  a  half  from  where  Mr. 
Woolridge,  the  man  who  brought  the  pack- 
age Into  the  car,  got  on. 

Appellee  teetlfles.  In  substance,  that  she 
did  not  notice  the  package  nntll  It  fell  on 
her.  She  was  not  asked,  and  did  not  eay, 
whether  the  condoctor  saw  or  had  oppor- 
tunity to  see  the  package  before  It  fell,  but 
said  btf  was  onlj  a  taw  feet  trcm  her  when 
It  did  fall. 

The  condoctor  testified  that  he  did  not 
notice  Mr.  Woolridge  when  he  came  in,  and 
said  that  If  he  had  a  package  in  tis  hand 
he  did  not  know  It,  nor  did  he  observe  him 
put  the  package  In  the  rack,  or  know  that 
it  was  In  the  rack  until  It  fell  out,  at  which 
time  he  was  walking  through  the  car  and 
within  a  few  feet  of  appellee;  that  he  had 
probably  passed  through  the  car  and  by  the 
rack  In  which  the  package  was  once  after 
Mr.  Woolridge  got  on  and  before  it  fell; 
that  the  racks,  in  one  of  which  the  package 
was  put,  were  'placed  in  the  car  for  the 
purpose  of  putting  packages  In,  and  he  could 
have  seen  the  package  if  he  had  been  giving 
atteution  to  It.  He  further  said  that  the 
rack  was  shallow,  sloping  back  towards  the 
wall  or  side  of  the  car,  with  only  a  small 
rod  running  across  the  front  of  the  rack, 
abont  an  Inch  from  the  bottom,  to  hold  pack- 
ages In. 

The  only  other  witnesses  who  testified  as 
to  what  occurred  on  the  car  were  Woolridge 
and  a  passenger  named  Scobee.  Woolridge 
did  not  know  anything  abont  the  falling  of 
the  package,  nor  hear  anything  about  It;  un- 
til sereral  days  afterwards.  Hcobee  saw 
Woolridge  put  the  package  in  the  rack,  but 
gave  it  no  farther  attention  until  he  saw  It 
fall. 

The  evidence  shows  that  the  conductor  did 
not  see  the  package  In  the  rack,  or  have  his 
attention  called  to  its  presence,  and  there 
Is  no  evidence  evni  tending  to  show  that 
there  was  anything  in  the  size  or  appear- 
ance of  this  package,  or  the  manner  In  which 
It  was  placed  in  the  rack,  to  attract  atten- 
tion or  to  put  the  conductor  on  notice  that 
it  was  not  a  suitable  package  to  put  In  the 
rack,  or  to  indicate  that  the  motion  of  the 
ear  might  cause  It  to  fall,  or  that  carrying 
It  in  the  rack  would  probably  result  In  in- 
jury to  a  passenger;  on  the  contrary,  we 
would  say  tliat  it  was  Just  that  sort  of 
package  in  size,  appeaiance,  imd  wet^t  for 
which  racks  in  passenger  cars  are  intended. 

With  the  evidence  In  this  condition,  we 
think  the  court  should  hare  directed  a  ver- 
dict In  fttvor  of  the  company. 

[1]  If  the  servants  In  diarge  of  the  car,  or 
whcwe  dnt7  it  la  to  look  mttev  ttxe  safe^  and 
comfort  of  pweengwa,  see,  or  have  oppw- 
tainlty  In  ttie  perfbrmanoe  of  their  duties  to 
•ee,  A  parage  or  bundle  in  a  rack,  and  It 
is  Qt  audi  alae  or  appearance,  or  la  so  xAaced 
1S4  8.W.-8 


in  the  rack  as  that  a  prudent  person  in  ttie 
exercise  of  ordinary  care  might  reasonably 
anticipate  that  the  movement  of  the  car 
would  cause  it  to  fall  out,  it  is  the  duty  of 
the  servants  named  to  remove  it  from  the 
rack  or  secure  it  In  some  way,  and  If  they 
fall  to  do  this,  and  a  passenger  Is  Injured  by 
the  padiage  falling  from  the  rack,  the  car* 
rler  will  be  liable.  But  if  a  package  or 
bundle  placed  in  a  rack  Is  of  a  size  and  ap- 
pearance suitable  to  be  placed  in  the  rack, 
and  there  Is  nothing  In  the  manner  In  which 
it  is  placed  In  the  rack  to  cause  a  prudent 
person  exercising  ordinary  care  to  anticipate 
that  it  might  fall  out,  the  carrier  will  not  be 
liable. 

This  is  the  substance  of  the  rule  announc- 
ed by  us  In  Adams  V.  Louisville  &  Nashville 
RaUroad  Co.,  134  Ky.  620,  121  3.  W.  419, 
135  Am.  St  Rep.  426,  21  Ann.  Cas.  321.  In 
that  case  Mrs.  Adams  was  Injured  by  a  suit 
case  that  fell  out  of  a  rack  In  the  car  In 
which  she  was  riding.  In  holding  that  It 
was  a  question  for  the  jury  to  say  whether 
the  carrier  was  negligent  or  not,  we  said.  In 
the  course  of  the  opinion,  that:  "The  rack 
In  which  the  suit  case  was  placed  was  34 
Inches  long,  8^  Inches  wide,  and  3  Inches 
deep.  It  was  rounding  at  the  corners.  •  •  * 
The  suit  case  which  was  produced  was  21 
inches  long,  14  inches  high,  and  7^  inches 
wide.  *  *  *  If  the  plaintiff's  testimony 
is  true,  the  suit  case  when  lying  flat  upon 
the  rack  would  protrude  beyond  its  edge  be- 
tween 5  or  6  Indies.  The  rack  was  composed 
of  metal  bars  uniting  In  a  metal  rim  at  the 
outside.  If  an  object  was  placed  entirely 
within  the  rack,  the  rim  would  hold  it  in;- 
but.  If  it  protruded  beyond  the  rim,  there 
would  be  nothing  to  stay  it  when  moved  by 
the  osdllation  of  the  cars.  If  a  suit  case 
protruded  as  mudi  as  6  or  6  Inches  beyond 
the  edge  of  the  rack,  and  was  14  Inches  wide, 
a  very  sll|^t  moremeit  of  the  suit  case  from 
the  oscillation  of  the  train  would  throw  its 
center  of  gravity  ontslde  of  the  rack.  The 
fact  that  the  trainmen  did  not  see  the  suit 
case  in  the  rack  is  not  conclusive  that  the  de- 
fendant is  not  liable.  It  was  incumbent  upon 
them,  not  only  to  aerdse  ordinary  care  to 
have  a  safe  car  when  they  started,  but  to 
see  that  the  car  continued  safe  during  the 
Journey.  Those  in  charge  of  a  passei^r 
train  cannot  shut  th^  eyes  to  the  condition 
of  the  car  as  the  train  goes  along.  They  must 
exercise  ordinary  care  for  the  safety  of  the 
passengers,  and,  although  the  tninmen  had 
not  In  fact  seen  the  suit  case  In  the  ntck, 
still,  according  to  the  evidence  ot  tiie  i^n- 
tiff,  it  waa  not  placed  there  after  she  got  on 
Uie  train,  and  bad  been  there  the  whole  time 
that  she  occupied  the  seat  Both  the  train- 
men had  been  through  the  car  three  or  fOnr 
times  whOe  she  waa  ridliq;  there.  The  brake- 
man  bad  taken  her  to  the  seat,  and  the  otm- 
ductor  had  taken  np  her  ticket  therew  If 
tba%  waa  anything  In  the  appearance  itf  the 
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snlt  case  to  Indicate  danger  of  Its  taUlnf, 
the  condition  of  tlilngB  had  existed  long 
enough  for  It  to  be  a  queetlon  for  the  Jnry 
whether,  by  the  eziendBe  of  ordinary  care, 
they  should  have  observed  It.  As  the  snlt 
case  protmded  so  far  beyond  the  nxA  and 
the  center  of  gravity  woald  so  easily  be 
thrown  b^ond  Its  edge,  It  was  a  qneetlon  for 
the  Jury  whether  the  trainmen,  by  Oie  exer- 
cise of  ordinary  care,  shonld  not  have  ap- 
pr^ended  danger  to  a  passenger  sitting 
beneath." 

The  essential  dlffer«ioe  between  the  facts 
of  that  case  and  the  facts  of  this  case  are 
obvlons.  There  the  large  padiage  placed  In 
the  rack  protmded  6  or  6  Inches  over  the 
ontslde  edge  of  the  rack,  making  It  a  con- 
spicuous object  and  one  that  mlfcht  reason- 
ably attract  the  attention  of  trainmen  who 
are  required  to  exerdse  ordinary  care  to 
protect  passengers  from  being  injored  by 
falling  packages.  Here  the  evidence  does 
Dot  show  that  the  rack  was  not  amply  saffi- 
dent  Id  size  to  hold  the  package,  nor  does  it 
show  that  any  part  of  ,the  package  protruded 
over  the  edge  of  the  rack.  Under  the  circum- 
stances we  think  as  a  matter  of  law  that  the 
conductor  was  not  careless  or  negligent  In 
not  removing  this  package  from  the  rack  or 
securing  it  so  that  it  would  not  fall,  or  in 
not  warning  appellee  of  the  danger  In  sitting 
under  it.  In  the  exercise  of  reasonable  care 
he  could  not  have  foreseen  or  anticipated  that 
this  padcage  would  fall  out  of  the  rack  if 
be  had  seen  or  had  opportunity  to  have  seen 
It  In  the  rack. 

[t]  It  must  be  kept  In  mind  that  this  case 
was  practiced  on  the  theory  that  the  serv- 
ants of  the  company  in  charge  of  the  car 
were  guilty  of  negligence  in  permitting  this 
package  to  be  placed  In  and  to  remain  In 
the  rack.  The  appellee  put  her  case  upon 
the  negligence  of  the  servants  in  charge  f)f 
the  car,  and  not  upon  the  negligent  constme- 
tion  of  the  rack  itself,  and  upon  this  theory 
alone  the  case  was  submitted  to  the  jury. 
The  fact,  however,  that  the  servants  of  the 
company  In  charge  of  the  car  may  not  have 
beea  guilty  of  negligence  will  not  exonerate 
the  company  from  liability  for  the  Injury 
Rustalned  by  appellee  if  it  was  caused  by 
the  defective  or  insuflldent  construction  of 
the  rack  from  which  the  package  fell.  When 
the  company  placed  in  its  cars  these  racks 
Intended  for  the  use  of  passengo^  and  In 
which  they  were  invited  to  put  suitable 
packages,  It  was  the  duty  of  the  cmnpany  to 
exercise  the  highest  practicable  degree  of 
care  In  their  constmction  to  make  them  snfiD- 
dent  for  the  purpose  Intraided,  and  If,  as  ap- 
peared from  the  evldoice  In  the  case,  the 
rack  In  which  this  package  was  pnt  was  so 
constructed  as  that  the  ordinary  movonent 
of  the  car  would  cause  It  to  tall  ont  of  the 
rack.  It  was  a  question  for  the  Jury  to  say 
wheUier  or  not  the  company  exercised  the 


required  degree  of  care  In  having  In  Its  car 
tUs  diaraeter  at  rack.  do  not,  of 
course,  n&d»take  to  lay  down  any  rale  aa 
to  the  dlmenslona  depth  of  these  radcs,  or 
the  manner  of  their  constracUon.  What  we 
do  any  Is  that,  whoi  a  parage  Ilka  the  one 
described  In  thla  case  la  cansed  to  fUl  ont 
«C  the  rack  by  the  oHUnary  movraaent  of  the 
car,  tbSs  circumstance  of  Itself  In  connection 
with  a  descriptlrai  of  the  rack  and  the  padE- 
age,  Is  snfOdent  to  take  the  case  to  the  Jury 
on  the  Issne  relating  to  the  snfildeney  of  Uie 
rack.  On  another  trial  the  case  should  be 
submitted  to  the  Jury  only  upon  the  question 
wbethra  or  not  In  the  oonstructlon  and  main- 
tenance of  this  rack  the  company  nmdaed 
the  highest  practicable  degree  of  care  to 
make  It  suflSdent  to  prevent  small  packages 
properly  placed  In  the  rack  from  falling  out 
by  the  ordinary  movement  of  tiie  car,  and 
to  dearly  present  thla  issue  amended  plead- 
ings may  be  filed  by  the  parties. 

We  are  asked  by  counsd  for  ai^lant  to 
rule  that  the  verdict  secured  by  appellee 
was  excessive;  but  upon  this  question  we 
decline  to  express  an  opinion,  leaving  it  open* 
for  future  devdopment. 

The  judgment  is  reversed,  with  direction 
for  a  new  trial  In  conformity  with  this  opin- 
ion. 


KEIPER  V.  CITY  OF  LOUISVILLE. 

(Court  of  Appeals  of  Keotuckf.   March  11, 
WIS.) 

1.  Municipal  CoapoRATions  (I  642*)— Okdi- 

NANCXS— PSOSICDTZOlfS    VOB  TlOUTIONS— 

Under  Kj.  St  |  2922,  authorizing  appeals 
from  the  Louisville  police  court  to  the  circait 
court  in  all  cases  where  the  amount  of  the 
fine  la  as  much  as  $20,  and  providing  tfaat 
where  a  fine  of  t20  or  leas  la  imposed  under 
an  ordinance  the  legaUty  of  the  ordinance  may 
be  tested  by  an  appeal  to  the  circuit  court  by 
the  dty,  or  by  a  writ  of  prohibition  to  that 
court  by  defendant  and  that  after  a  decision 
has  been  rendered  in  the  drciUt  court,  as  pro- 
vided in  that  section,  either  the  city  or  the 
defendant  may  appeal  to  the  Court  of  Appeals 
aa  other  casea  In  the  drcuit  court  are  appeal- 
ed, either  the  dty  or  the  defendant  may  appeal 
to  the  Court  of  Appeals,  on  the  question  of 
the  validity  of  an  ordinance,  from  a  Judgment 
of  the  drcuit  court  on  an  appeal  by  either  par- 
ty, where  the  fine  la  as  modi  as  $20  or  on  an 
appeal  by  the  eily  or  a  writ  of  prohibition  by 
the  defendant,  where  tiie  fine  Is  leas  than  $20. 

[Ed.  Note.— For  other  cases,  see  Munldpa] 
Gorporationa,  CenL  Dig.  ||  1412-1410;  Dec. 
Dig.  I  642.-1 

2.  Skabchbs  and  Sxizmtxs  ({  7*)— Uhbxason- 

ABLB  SBABCHKS  ANO  SEIZUXES  —  OBDI- 
HASCSS. 

A  mnnidpal  ordinance,  authorising  any 
officer,  agent,  or  employ^  of  the  health  depart- 
ment or  police  officer  of  the  dty  to  enter,  for 
purpoaea  of  inspection,  any  building,  premlaeB, 
or  place  of  any  kind  where  food  products  are 
stored  or  kept  for  sale,  and  any  wagon,  rail- 
road car,  or  other  vehicle  naed  for  the  convey- 
ance of  sacli  prodacta  to  be  sold  in  such  dty, 
and  to  inspect  all  apparatua,  appliancea,  nten- 
slla,  or  other  equipment  used  in  connection 
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iritb  waA  prodDcts,  maUog  it  anlawfol  for  any 
paaoa  to  interfere  with  aoy  sacfa  agent  or  em- 
ploye in  the  performatice  of  bis  duty,  and  Im- 
posing a  fine  for  violationt  thereof,  will  not  be 
beld  to  violate  Const.  1 10,  forbidding  onreason- 
able  searches  and  selmres,  where  it  is  not 
shown  that  any  unreasonable  search  was  im- 
posed in  the  particolar  case  involved,  since  a 
person  attacking  an  ordinance  enacted  under 
the  police  power  must  aflBrmatively  show  that, 
as  applied  to  him,  it  is  unreasonable  or  oppres- 
sive. 

[Ed.  Note.— For  other  cases,  see  Searches 
and  Seizures,  Cent.  Dig.  |  5;  Dec.  Dig.  g  7.*] 

3.  SKABCBB8  AND  SeIZUBKS  (17*)  —  UHRBA- 
BOHAUA   8K&BCBK8   AND  SnZinBS— OKDJ- 

In  its  exercise  of  the  police  power  to  pre- 
vent the  sale  of  impure  foods,  a  city  may  pro- 
vide for  the  inspection  of  such  foods  by  a  com- 
petent inspector,  in  places  where  they  are  of- 
fered for  sale,  without  violating  Comt  |  10, 
prohibiting  unreasonable  searches  and  seizures. 

[Ed.  Note.— For  other  cases,  see  Searches 
asd  Seizures,  Cent  Dig.  §  5;  Dec.  Dig.  |  7.*J 

4.  MumCIPAI.  COAPORATIONB  (t  111*)— Obdi- 
riANCEs— Effect  of  Pabtiai.  Invauditt. 

If  a  municipal  ordinance  imposing  a  fine 
not  exceeding  (100  or  imprisonment  not  ex- 
ceeding  50  days,  or  both,  upon  persons  inter- 
fering with  health  officers,  agents,  or  employes 
in  inspecting  food  products  is  invalid,  in  so  far 
as  it  provides  for  imprisonment,  under  Ky.  SL 
{  27^,  providing  that  the  general  council  of 
cities  of  the  first  class  may  pass  ordinances  im- 
posing fines  not  exceeding  $100  for  any  desig- 
nated misdemeanor  not  provided  for  by  the 
fEeueral  laws,  this  does  not  affect  the  rest  of 
the  ordinance;  and  hence  a  violator,  who  was 
Rned  only,  could  not  attack  the  validity  of  the 
(ordinance. 

[Ed.  Note. — For  other  cases,  see  Manidpal 
Corporationi,  Cent  Dig.  H  24&-2S6;  Dec  Dig. 
5  111.*] 

On  rebearlns.   Former  dedston  dismissing 
the  a[q>eal.  reversed,  and  jodgmttit  affirmed. 
For  former  opinion,  see  IM  Ky.  6&1,  162 

5.  W.  761. 

HOBSON,  G  J.  Sections  S  and  8  of  the 
ordinance  of  the  dty  of  Louisville  for  pre- 
ventlns  the  manufacture  and  sale  of  Impure 
foods  are  as  follows: 

"Any  officer,  agent  or  employ^  represent* 
fng  the  beelth  department,  or  police  oflScer, 
of  the  dty  of  Louisville  shall  at  all  times  bare 
right  of  entry  for  Inspection  to  any  build- 
ing, premises  or  place  of  any  kind  wbere  food 
proiAncts  are  atored  or  kept  for  sale,  and  to 
any  wagon,  railroad  car  or  other  vehicle  of 
any  kind  used  for  the  conveyance  of  food 
products  to  be  sold  In  the  city  of  Louisville ; 
and  mch  officer,  agent  or  employe  shall  at 
all  times  have  the  right  to  Inspect  all  ap- 
iwratoa,  appliances,  utensils  or  other  equip- 
moit  to  be  used  in  connection  with  the  pro- 
duction, handling,  transportation  or  dlstribo- 
Uon  of  fbod  products  to  be  sold  or  offered 
for  sale  In  the  dty  of  Louisville,  and  such 
officer,  agent  or  employ^  shall  have  the  right 
at  any  time  to  take  samples  of  fbod  producta 
thCTeftom  for  the  purpose  of  analysis.  No 
person  shall  Interfere  with  such  health  ofllcer 
or  with  any  agent  or  employs  in  performance 
of  his  official  duty  when  such  person  has 


reasonftble  grounds  for  recognising  said  health 
officer  or  agent  or  employ^  in  his  official  ca- 
pacity, nor  shall  any  person  hinder,  prevoit 
or  refuse  to  permit  any  Inspection  or  exam- 
ination aforesaid."   Section  6. 

"Any  person,  firm,  company  or  corporation 
which  shall  violate  any  of  the  provisions  of 
tills  ordinance  shall  be  fined  not  less  than 
ten  dollars  ($10.00)  nor  exceeding  one  hun- 
dred dollars  (f 100.00),  or  be  imprisoned  not 
to  exceed  fifty  days,  or  both  such  fine  and 
imprisonment."    Section  8. 

Appellant  was  arrested  under  a  warrant 
for  violating  the  ordinance  In  refusing  to 
allow  a  health  officer  to  make  an  Inspection, 
and  was  fined  $20  in  the  iwllee  court  He 
appealed  to  the  Jefferson  circuit  court,  which 
entered  the  same  Judgment,  and  from  it  he 
has  prosecuted  the  appeal  before  us. 

[1]  Section  2922,  Ky.  St,  regulating  ap- 
peals from  the  police  court,  Is  as  follows: 
"Appeals  shall  be  from  the  decisions  of  said 
court  to  the  circuit  court  in  all  cases  wbere 
the  amount  of  the  fine  Imposed  is  as  mucb 
as  twenty  dollars.  In  cases  wbere  a  fine  of 
twenty  dollars  or  less  Is  imposed  under  an 
ordinance,  the  legality  of  said  ordinance  may 
be  tested  by  the  city  by  an  appeal  to  the  Jef- 
ferson circuit  court  or  by  the  defendant  by 
a  writ  of  prohibition  to  the  Jefferson  circuit 
court,  and  after  a  decision  bas  been  rendered 
in  the  circuit  court,  as  provided  for  in  this 
section,  either  the  dty  or  the  accused  may 
appeal  to  the  Court  of  Appeals  as  other  cases 
in  the  circuit  court  are  appealed.  In  all 
cases  In  which  the  Judgment,  in  addition  to 
a  fine,  prescribes  imprisonment  exceeding  ten 
days,  the  defendant  may  have  an  appeal  to 
the  circuit  court,  and  thence  to  the  superior 
court  or  Court  of  Appeals,  except  In  cases  in 
which  ball  bas  been  required  for  good  be- 
havior and  bas  not  been  given." 

The  appellee  entered  a  motion  In  this  court 
to  dismiss  the  appeal  for  want  of  jurisdic- 
tion. On  the  original  hearing  that  motion 
was  sustained,  and  the  appeal  dismissed.  Bee 
Ketper  v.  aty  of  LoulsvlUe,  151  Ky.  691,  1S2 
S.  W.  761.  But  uiK>n  a  petition  for  rehear- 
ing that  opinion  was  withdrawn,  and  the 
case  baa  been  resubmitted.  Our  conclusion 
is  that  in  the  first  sentence  appeals  are  pro- 
vided for  where  the  amount  of  the  fine  Im- 
posed la  as  much  as  $20;  that  by  the  second 
sentence  a  scheme  for  the  testing  of  the  va- 
lidity of  an  ordinance  Is  provided,  and  that 
where  the  fine  la  not  as  much  as  $20,  and  an 
appeal  does  not  lie,  the  l^Uty  of  the  ordi- 
nance may  be  tested.by  the  dty  by  an  appeal 
to  the  JefCerson  drcuit  court,  or  by  the  de- 
fendant by  a  writ  of  prohibition  to  the  Jef- 
ferson circuit  court;  and  that  after  a  ded- 
slon  has  been  rendered  In  the  drcuit  court 
as  to  the  validity  of  an  ordinance,  either  on 
an  appeal  by  the  defendant  or  the  dty,  where 
the  amount  of  the  fine  la  as  much  as  $20,  or 
where  a  fine  of  leiB  than  $20  Is  Imposed  nn- 
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dor  the  ordinance,  on  an  appeal  by  the  city 
or  on  a  writ  of  prohibition  prosecuted  by 
the  defendant  in  the  Jefferson  circuit  court, 
then  either  the  city  or  the  accused  may  ap- 
peal to  this  court  on  tlie  question  of  the 
validity  of  the  ordinance  as  ottier  cases  in 
the  circuit  court  are  appealed.  When  this 
section  is  read  in  connection  with  the  other 
sections  of  the  statntea  providing  for  testing 
the  legality  of  ordinances,  we  are  satlsfled 
that  it  was  intended  that  an  appeal  might 
be  taken  to  this  court  in  all  cases  on  the  ques- 
tion of  the  legality  of  the  ordinance;  that 
wliere  the  flne  1b  as  much  aa  f  20  the  defend- 
ant's remedy  la  by  appeal  to  the  drcuit  court, 
and  from  that  court  to  this  court,  and  where 
the  flne  is  not  as  mncb  as  920  the  defend- 
anf  a  remedy  la  by  a  writ  of  prohibition  ip 
the  Jefferson  drcnlt  court;  and  by  appeal 
from  the  Jndgmoit  of  that  court  to  this  court 
It  cannot  be  condtided  that  the  Legislature 
Intoided  that  the  validity  of  an  ordinance 
Involving  a  flne  less  than  f20  should  be  test- 
ed by  an  appeal  to  this  court  and  that  It 
intended  to  leave  without  remedy  the  more 
Important  caae  Involving  a  One  of  fao  or 
more.  The  statute  la  not  dearly  drawn,  but 
upon  a  reconsideration  of  the  matter  we  are 
of  the  opinion  that  it  contemplates  that  the 
defoidant  may,  either  by  ai^teal  to  tlw  dr* 
cult  court,  or  by  writ  of  prohibition,  teat  the 
validity  of  any  ordinance ;  and  that  in  either 
case  It  was  contemplated  that  an  appeal  might 
be  taken  from  the  Judgment  there  rendered 
to  this  court  on  that  question.  The  moUon 
to  dlsmlas  the  appeal  for  want  of  Jiuisdlc- 
tion  is  therefore  overruled. 

[2]  It  Is  insisted  that  the  ordinance  is  in- 
valid under  section  10  of  the  Constitution, 
which  is  aa  follows:  "The  people  shall  be 
secure  In  their  petBona,  houses,  pap^is,  and 
possessions  from  unreasonable  search  and  sd- 
sure;  and  no  warrant  shall  Issue  to  search 
any  place,  or  seize  any  pers<m  or  things,  with- 
out deacrtbing  them  as  nearly  aa  may  lie, 
nor  without  probable  cause  nutported  by 
oath  or  affirmation." 

There  la  no  Mil  of  exc^ptiona  In  the  rec- 
ord, and  there  is  nothing  to  show  what  were 
the  facts  of  the  cas&  While  under  the  Con- 
stitution, the  people  must  tie  vecure  fnun  un< 
reatonable  search,  there  la  nothing  in  the 
record  to  diow  that  an  unreasonable  search 
was  Imposed  upon  the  defendant  An  ordi- 
nance may  be  reasonable  as  applied  to  one 
state  of  facts  and  unreaatmable  when  applied 
to  another.  When  the  aid  of  the  court  is  in- 
voked, the  pWBon  attacking  the  ordinance  en- 
acted under  the  police  power  must  affirma- 
tively dkow  that  w  applied  to  him.  It  la  un- 
reasonable or  oppreesiveu  Wells  v.  Town  of 
Ht  Olivet  126  Ky.  181,  102  S.  W.  1182,  31 1 
Ky.  Law  Bep.  576,  U  L.  R.  A.  (N.  S.)  1080; 
Bradford  v.  Jones,  142  Ky.  820,  136  S.  W. 
290. 

[i]  In  Its  ezerdsa  of  the  police  poww  to 


prevoit  the  sale  of  impure  foods,  the  dt; 
may  at  least  provide  for  the  inspection  of 
such  foods  by  a  competent  inspector,  in 
places  where  they  are  offered  for  sale.  An 
ordinance  providing  for  such  iniQ)ectlon  does 
not  violate  the  constitutional  provision  as 
authorizing  an  unreasonable  search;  and.  as 
thae  is  nothing  In  the  record  to  show  that 
more  than  this  was  done  In  the  case  before 
us,  we  most  in  the  absence  of  a  blU  of  ex- 
ceptions, presume  that  the  drcuit  court  ml* 
ed  correctly. 

We  do  not  now  define  the  limits  to  which 
a  dty  may  go  under  the  ordinance  above 
qnoted,  as  that  question  la  not  before  us. 
We  only  determine  ttiat  the  appellant  does 
not  allow  that  aa  applied  to  Um,  the  (adl< 
nance  was  unreasonable. 

[4]  Sertlon  27S2,  Ky.  St,  provides:  *T?he 
general  coundl  shall  have  power  to  pass 
ordinances  Imposing  fines,  not  exceeding  one 
hundred  dollars,  for  any  designated  misde- 
meanor not  provided  for  by  tlie  genml 
laws  of  the  commonwealth;  but  In  cases 
where  the  General  Statutes  of  the  common- 
wealth Impose  a  flne  not  exceeding  one  hun- 
dred dollars,  sudi  flne  may  be  Increased  by 
ordinance." 

It  la  inalated  that  tlie  coundl  has  power  to 
pass  ordinances  Imposing  flnea  not  exceeding 
1100  for  any  designated  misdoneanor  not 
provided  for  by  the  general  laws  of  the  state; 
and  that  the  offense  with  which  appellant 
wa«  diai^ied  la  not  provided  for  by  the  gen- 
eral laws  of  the  8tat&  By  section  168  ct  the 
Constitution  no  munldpal  ordinance  shall  fix 
a  penalty  for  a  violation  of  It  at  less  than 
that  imposed  by  the  statutes  of  the  state  for 
tits  same  offense.  In  the  state  pure  food  law 
CEy.  Stet  1909,  &  &8a)  a  fine  of  not  less 
than,  f  10,  nor  more  than  flOO,  or  imprison- 
ment not  exceeding  00  day8,  .(n>  both  audi 
fine  and  Imprisonment  may  be  imposed  for 
sdllng  or  offering  for  sale  adulterated  or 
misbranded  goods.  But  we  do  not  flnd  any- 
thing In  the  state  statute  punishing  the  of- 
fmse  with  whldi  appdlant  waa  diarged;  he 
being  diarged  merely  with  cefUdng  to  allow 
an  Inspection.  This  olfense^  not  being  pun- 
ished under  the  state  statute,  may  he  pun- 
ished only  with  a  flne  not  exceeding  fiOO. 
The  ordinance  was  made  to  conform  to  the 
penalty  of  the  atate  statute,  that  it  might 
not  be  Iwld  In  violation  ct  the  Constitution, 
and  some  of  the  provisions  of  the  wdlnance 
are  shollar  to  the  provislona  of  the  state 
statute.  But  the  appellant  cannot  complain 
of  this  part  of  the  ordinance  aa  he  was  only 
fined  ¥26.  If  the  ordinance  as  to  the  offense 
with  wttfch  he  iras  diarged  Is  void,  so  far  as 
it  authorises  imprisonment  this  is  no  reason 
why  the  valid  part  of  the  ordinance  should 
not  be  Miforced;  for  the  ordinance  was  evi- 
dently framed  as  It  la  to  conform  to  the  con- 
stitutional provision. 

Jndgmoit  afllmied. 
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HUDD  T.  SHROADEB  at  ftL 

(Court  ol  Ajutt^^  of  KentDckj.  Much  11, 

18130 

1.  Tbui.  a  2S8*)~SD8ia6aiOH  of  lasmu— 
Plkadirgb— Pbincifal  and  Subett. 

Where,  io  an  acUoa  againet  the  prind- 
pala  and  surety  on  a  contract  to  cultivate  cer- 
tain land  in  tobacco,  the  answer  alleged  that 
part  at  the  land  was  put  in  com  with  the  ac- 

Suieacence  of  plaiotifEs,  but  did  not  allege  that 
ills  was  done  without  tlie  surety's  knowledge 
or  consent,  the  instructionB  properly  omitted 
any  question  of  the  release  of  tif  surety  by  the 
chan^  of  th«  oontract,  though  the  aurety  testi- 
fied that  the  Isnd  was  planted  in  com  witbont 
his  knowledge  or  consent 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent 
DiS.  H  613-028;         Dig.  S  253.*] 

2.  Peircipax.  and  Bubktt  <|  09*)— Rblbabi 
or  SuBBTT— Ohahob  or  Fabic  Leabb. 

Where  tenantl^  upon  discovering  that  they 
would  be  unable,  for  lack  of  plants,  to  cultivate 
tn  tobacco  the  amount  of  land  agreed  upon,  se- 
cured permission  from  plaintiffs  to  plant  part 
of  the  land  in  com.  this  transaction  did  not 
release  a  surety  on  the  lease,  but  was  merely  a 
slight  change  such  as  most  be  regarded  as  bav- 
ing  been  within  the  contemplation  of  the  par- 
ties. 

[Ed.  Note.— For  other  cases,  see  Prin<^I 
and  Surety,  Oent  Dig.  H  1A8-181;  Dee.  Dig. 
t  90. 

S.  Apfxai.  aitd  Ebbob  a  713*)— Rboobd— In* 

STBUCTIONS. 

Instroctioitt  not  made  a  part  of  the  record 
by  order  ot  court  or  bill  of  exceptions,  or  em- 
bodied' in  tJie  bill  of  exceptlous,  could  not  be 
considered  on  appeal,  thooxh  eapieA  in  the 
transcript  by  the  clerk. 

[Ed.  Note.— For  other  casee,  lee  Appeal  and 
Error,  Cent  Dig.  H  237S,  2468,  2646,  2966. 
2867 ;  Dec  Dig.  |  713.*] 

4w  BxGEPTiONs,  Bux  or  0  22*>— InOOBPOBA- 
TXOM  or  IKBTBDOTIONB. 

A  recital  in  the  bill  of  exceptions  that  "de- 
fendants moved  the  court  to  give  the  jury  in- 
structions marked  1«  2,  8,  and  4  (see  page  — 
for  inatruetioas),"  did  not  include  inch  lurtmo 
tiona  in  the  bill  of  exc^tiona, 

TBd.  Note.— For  other  eaaes,  see  Bzceptiona, 
Bill  of,  Cent  Dlf.  H  I^IS.  19,  29;  Dee.  Dig. 
S  22.*] 

5.  ApFKAi,  AHD  Ebbob  (i  1067*)— Habulksb 
Bbbob— FAiLina  to  lNaiBuoi>— Etidincx. 
Where,  in  an  action  for  breatdi  of  a  farm 
lease  by  tenants,  aU  the  crldenGa  admitted  on 
the  question  of  damages  waa  as  to  the  differ- 
ence Detween  the  value  of  the  crops  made  and 
what  the  land  ahould  have  produced  with  rea- 
sonable attention,  the  failure  of  the  court  to 
fully  define  tlie  measure  of  damagea  was  not 
reversible  error. 

[Ed.  Note^ — For  other  cases,  see  Appeal  and 
Error.  Oent  Dig.  |  4229;  Dec.  Dig.  {  1067.*] 

Aroeal  from  QlicDlt  Oonrt,  Marira  County. 

Action  1^  Jennie  Shroadra-  and  anottier 
against  Jamea  A  ICndd  and  otheta.  From 
Jadgment  tor  pWntHta,  defendant  Madd  ap- 
peals. Ammwd. 

B&i  Spalding  and  S.  A.  Rnssell,  botb  of 
Lebanon,  for  appellant  H.  S.  McElroy  and 
Proctor  K.  lIcBlTor,  both  of  Lebanon,  for 
aivelleea. 

H0B8ON.  a  J.  In  Norember,  1909,  Hn. 
Jennie  Shroader  and  N.  O.  Ballard,  dolns 


business  under  the  firm  name  of  Shroadw  ft 
BaUatd.  bought  of  Jamee  A  Undd  a  farm  In 
Marion  county.  Some  time  prior  to  the  pur- 
chase, Mudd  had  rented  portions  of  the  farm 
to  Adrian  Blair  and  James  R.  Carrico  for 
the  year  1910,  and  in  the  contract  of  pur- 
chaee  it  was  agreed  that  Blair  and  Carrico 
were  to  have  the  portions  of  the  farm  which 
Mudd  had  rented  to  them  for  the  year  1910, 
and  that  Mudd  would  guarantee  that  they 
wonld  faithfully  carry  out  their  rental  con- 
tract Accordingly  a  written  contract  was 
entered  Into,  which  was  signed  by  all  the 
parties,  by  which  it  was  atlpnlated  that  30 
acres  of  the  land  described  in  the  contract 
should  t>e  cultivated  In  com  by  Blair  and 
Carrico,  the  crop  to  be  equally  divided  be- 
tween them  and  Shroader  &  Ballard ;  that 
six  acres  ont  of  an  eight-acre  field  described 
In  the  contract  ahonld  be  cultivated  in  Bur- 
ley  tobacco,  and  be  equally  divided  aa  the 
com  crop;  that  the  hay  on  certain  grass 
land  should  be  harvested  by  Blair  and  Car- 
rico, and  the  hay  equally  divided ;  that  they 
were  to  do  the  work  spedfled  in  a  good  work- 
manlike manner,  and  with  all  reaaonable  dil- 
igence The  cultlTation  of  the  other  land  on 
the  farm  was  left  to  the  option  of  Sbroader 
ft  Ballard.  Mndd  Joined  in  the  contract  for 
the  purpose  of  guaranteeing  that  Blair  and 
Carrico  would  perform  their  agreement,  or 
for  the  purpose  of  becoming  their  surety  for 
the  performance  of  fbe  contract  Shroader  ft 
Ballard  brought  this  suit,  diarglng  that  Blatr 
and  Carrico  had  failed  to  perform  the  con- 
tract, to  their  damage  in  the  sum  of  $670.25, 
for  which  Judgment  was  prayed  against  them 
and  against  Mudd.  The  defendants  filed  an 
answer  In  which  tbey  traversed  the  allega- 
tlona  of  the  petition,  and  pleaded  afflrmattre- 
ly  matter  In  aroidance.  Among  other  things, 
the  answer  contained  t3ie  following  avw- 
ment:  "For  fnrttier  answer  herein.'  defend- 
ants say  that  the  plain tU^  after  the  making 
and  signing  of  the  contract  herein  by  all  of 
tha  defendantflt  applied  to  defendants  Blair 
and  Oarrtoo  to  duinge  and  altu  the  terms  ot 
the  contract  in  this:  That  the  land  spedfled 
In  Qie  contract  to  be  cnltlTated  In  tobacco  be 
changed  to  certain  other  lands  of  plain  tiff 
on  the  premlBeB,  to  vhich  change  defendants 
Blair  and  Oarrlco  conaoited,  and  tiie  orig- 
inal tobacco  land  specified  In  the  contract 
was  accepted  by  direction  of  idalntlfb,  plant- 
ed and  cultivated  properly  in  com,  and,  at 
tile  proper  time,  the  com  was  gathered  and 
one-half  thweof  dellmed  by  VMr  and  Car- 
rico to,  and  ms  recdved  by,  Uie  idaintlirs  as 
full  compUanee  with  the  agreement  of  defted- 
ants  In  said  r^^rd.  Z>etendantB  say  that  thcv 
did  all  in  th^r  power  to  get  the  substituted 
tobacco  land  entlreir  set  out  In  tobaeoo,  but 
tobacco  plants  tailed,  and  thaj  did  not  have 
snflBdent  tobacco  idants,  and.  with  most  dill- 
geit  ^ort,  could  not  procure  or  purchase 
snfllclait  tobacco  plants  to  set  ont  in  tobac- 


•Varetbart 


I  see  same  ta^  an«  ssotlon  HinCBSR  la  Dso.  DIt.  *  Am.  XHg.  Ksy-No.  Bariss  a  Rsp'r  IsdssM 


Digitized  by 


Google 


22 


IM  80DTHWB8TSBN  RBFOBTBB 


CO  all  the  said  tobacco  land."  The  afflnna- 
tlve  allegatloiis  of  the  answer  were  takoi 
as  controTerted  of 'record ;  and,  the  case  be- 
ing heard  before  a  Jory,  there  waa  a  verdict 
and  Judgment  In  favor  of  the  plaintiffs  for 
$300.  James  A.  Madd  appeals. 

[1]  The  chief  contention  made  by  Madd 
on  the  appeal  is  that  by  agreement  made  by 
Shroader  &  Ballard  with  Btalr  and  Oarrlco, 
after  the  written  contract  was  execnted,  the 
terms  of  the  contract  were  varied  without 
the  knowledge  or  consent  of  Mudd,  and  that 
thereby  he  was  released.  While  the  evidence 
given  on  the  trial  is  very  confused,  and  it 
is  by  no  means  certain  what  ita  meaning  is, 
we  conclude  that  there  was  some  evidence 
by  the  defendants  to  the  effect  that  it  was 
agreed  between  the  plaintiffs  and  the  ten- 
ants that  the  tenants.  Instead  of  putting  the 
6  acres  in  cultivation  on  the  far  side  ot 
the  creek  from  the  house,  as  spedQed  in  the 
written  contract,  might  pot  1%  acres  of  tibe 
tobacco  on  the  side  of  the  creek  next  to  the 
house,  and  that  after  the  tenants  had  failed 
to  plant  the  tobacco  land  In  tobacco,  aa  they 
bad  agreed  to  do.  and  had  no  plants  to  put 
in  the  tobacco,  they  applied  to  the  plaintiffs 
to  know  whether  they  might  put  the  land 
In  com,  and  that  the  plaintiffs  told  them 
they  conld  do  as  they  pleased  about  that; 
that  they  did  then  put  It  In  corn,  and  gave 
the  plaintiffs  half  the  com.  Mudd  testified 
on  the  trial  that  all  this  was  done  without 
his  knowledge  or  consent;  and  It  Is  insisted 
that  he  was  thereby  released  as  surety.  The 
court  did  not  so  Instruct  the  jury,  and  of 
this  Mudd  complains.  But  it  will  be  observ- 
ed, from  the  answer  which  we  have  above 
quoted,  that  it  was  not  averred  that  any 
change  was  made  In  the  contract  without  the 
knowledge  or  consent  of  Mudd.  The  answer 
seems  to  have  been  drafted  as  a  defense  for 
the  tenants.  It  did  not  apprise  the  plaintiffs 
of  the  defense  that  is  now  relied  on.  The 
pleading  not  presenting  this  defense,  the 
court  properly  ignored  It  In  his  Instructions 
to  the  jury.    16  Ency.  PL  ft  Pr.  934,  335. 

[2]  In  addition  to  this,  the  plaintiffs  only 
acquiesced  In  the  tenants'  putting  the  tobacco 
land  in  com  when  they  bad  failed  to  put  it 
in  tobacco,  and  tbelr  acquiescence  In  this 
simply  minimized  the  damages.  If  they  had 
refused  to  allow  the  land  to  be  put  In  com 
when  the  tenants  were  unable  to  put  It  In 
tobacco,  it  might  well  be  claimed  that  they 
had  not  used  ordinary  care  to  minimize  the 
damages,  and  Mudd  would  have  more  sub- 
stantial ground  ot  complaint  The  agreement 
that  1^  acres  of  the  tobacco  might  be  put 
on  the  side  of  the  creek  next  the  house  rntfaer 
than  on  the  other  side  was  made  for  the  ac- 
commodation of  the  tenants  and  at  their  re- 
quest It  did  not  impose'  any  heavier  bur- 
den upon  them,  or  change  in  any  way  the 
substance  of  the  contract  In  conducting 
fanning  operations,  it  la  often  necessary  to 
make  slight  changes  like  this  as  the  season 


progresses;  and  sndi  changes,  not  affecting 
In  any  way  the  substance  of  the  contract, 
should  be  r^arded  within  the  reasonable 
contemplation  of  the  parties.  This  role  has 
been  often  applied  In  building  contracts,  and 
we  see  no  reason  why  it  should  not  be  equal- 
ly applicable  in  farming  contracts.  Cook  v. 
White  Common  School  District,  lU  a  W. 
686,  S3  Ky.  Law  Rep.  926. 

[3,4]  It  is  also  Insisted  that  the  court 
erred  in  refusing  certain  instructions  asked 
by  the  defendant  on  the  trlaL  All  that  the 
bill  of  exceptlonB  contains  in  r^rd  to  these 
InstmctionB  is  as  follows:  "Defendants  moved 
the  court  to  give  to  the  Jury  Instructions 
marked  1,  2,  8,  and  4  (see  page  —  for  in- 
structions). The  court  overraled  the  motion 
and  refused  to  give  said  instructions,  to 
which  ruling  defendant  excepted."  The  in- 
structions are  not  embraced  in  the  bill  of 
exceptions  or  made  i>art  of  It  in  any  way, 
though  they  are  copied  in  another  part  of 
the  transcript  It  has  often  been  held  that 
instructions  not  made  a  part  of  the  record 
by  an  order  of  court  or  by  the  bill  of  ex- 
ceptions, or  embodied  in  the  bill  of  excep- 
tions, cannot  be  considered  on  appeal,  al- 
though copied  into  the  transcript  by  the 
clerk.  Forest  v.  Crenshaw,  81  Ky.  SI ;  G.  O. 
&  S.  W.  R.  R.  Co.  V.  Smith,  101  Ky.  714, 
42  S.  W.  538,  19  Ky.  Law  Rep.  1826;  John- 
son r.  Postal  Telegraph  Co.,  GO  S.  W.  1,  20 
Ky.  Law  Rep.  1821;  TInsley  t.  White,  54 
S.  W.  168,  21  Ky.  Law  Rep.  11S2;  Gam- 
brell  V.  Oambrell,  130  Ky.  717,  113  S.  W. 
885;  Runyons  v.  Bnrchett,  135  Ey.  22,  121 
S.  W.  975.  We  cannot  therefore  consider 
the  refused  Instrncttons  for  any  purpose. 

[I]  All  the  evidence  which  was  admitted 
before  the  jury  on  the  question  of  damages 
was  as  to  the  dlfferoice  in  value  ot  tbe  crops 
which  the  tenants  In  fact  made,  and  what 
the  land  should  have  produced  with  reason- 
able attention;  and,  under  the  evidence,  we 
do  not  see  that  the  jury  could  have  been 
misled  by  the  failure  of  the  court  to  define 
more  folly  the  measure  of  damages.  The 
Code  requires  that  errors  not  affecting  the 
substantial  rights  of  the  adverse  party  shall 
be  disregarded,  and  that  no  judgment  shall 
be  reversed  for  any  such  wror.  On  all  t&e 
evidence,  we  cannot  say  that  the  verdict  of 
the  jury  is  palpably  against  the  evldesios. 

Judgment  affirmed. 


WOLmN-UUHRINO  LtTMBBB  GO.  at  aL  t. 
MOSELT  et  ox. 

(Court  of  Appeals  of  Keotncky.  Mardi  11. 
1913.) 

1.  MacHaincB'  Liens  (|  121*)  —  Nones  of 

IHTBNTION  TO  CLAIM  — TllOB  —  PUBKlSmNa 

OF  Last  Iteh. 

A  materialman's  time,  under  the  statute, 
for  giving  ootice  of  intention  to  claim  a  lien 
immediately  after  the  last  Item  of  material  is 
furnished  cannot  be  extended  by  the  contractor 
after  abandoning  the  contract  v  ordering  arQ- 
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clet  not  embnoed  in  tbe  spedfieatioiu  or  neces- 
saiT  for  oompletton  of  the  Trork,  merely  to  af- 
fora  the  materfalmaD  opportimit;  to  give  notice. 

[Ed.  Note.— For  other  caaes,  see  Mechanics' 
Uens,  Cent  Dig.  |  164;  Dec.  Dig.  |  121.*] 

2.  Mechanics'  Liens  (i  122*)— NoncK  or  In- 
tbhtioh  to  Oluu  —  Suxxna  Amount  or 

A  notice  of  Intentioii  to  d^m  a  mechaidc'a 
lien  Is  ininffldoit;  It  not  giving  the  amooDt 
for  which  Ben  li  dadmed,  «■  reqnlred  by  the 
statute. 

[Ed.  Note.— For  other  eases,  see  Mechanics' 
Uens,  Gent.  Dig.  H  165-170;  Dec  Dig.  1 
122.*] 

3.  Mbchahicb*  LiBira  (|  121*)  —  Notice  or 
ImsiiTioif  TO  Claim  —  Tim»  —  "Immkdi- 

ATUT." 

"Immediately"  vltiiln  the  lien  stetnte  re- 
qttirbuc  notice  of  Intention  to  claim  to  be  given 
Immematdy  after  the  lest  Item  of  mitteriol  is 
famished  does  not  mean  'iastantaneonaly," 
nor,  on  the  other  hand,  "within  a  reasonable 
time,"  but  "promptly,"  and  la  not  satisfied  by 
a  notice  ^ven  eight  days  after  sndi  Item  ia 
famished.. 

[Ed.  Note.— For  other  cases,  see  Mechanics* 
Uens,  Cent  Dig.  |  164;  Dec  IMg.  S  121.* 

For  other  definitions,  see  Words  and  Pbrasea, 
voL  4.  pp.  3403-34ia] 

4.  MicHAinoB'  I^Ns  (l_121*)  —  Notice  op 
Ihthitioh  TO  Cunr— Time. 

A  contractor's  time,  under  the  statute,  for 
frivins  notice  of  intention  to  claim  a  lien  imme- 
diately after  the  last  item  of  labor  ia  furnish- 
ed la  not  extended  by  the  fact  that,  some  time 
after  he  had  completed  his  work,  it  was  injured 
by  some  one,  ana  he  then,  being  onder  no  obli- 
gation to  do  so,  repaired  it. 

[Ed.  Note— For  other  caaes,  see  Mechanics' 
Uens,  Cent  Dig.  1 164;  Dec  Dig.  S  121.*] 

AK>eal  from  Clrcnlt  Court,  Hendoraon 
Comity. 

Action  Iks  tbe  Wolflln-Lijhring  Lnmber 
Company  and  others  against  3.  0.  Mosely 
and  wife.  Ja^cment  for  defendants,  and 
plalntUtB  appeaL  Affirmed. 

Montgomwy  Merrltt,  of  Henderson,  for 
appellants.  Teaman  9t  Teaman,  <a.  BmOer- 
son,  for  appelleea. 

OLAX  O.  FlalntlflB,  the  Wolflln-Lnfarlng 
Lumber  Company,  an  Indiana  corporation, 
and  Harding  ft  Felz,  brooght  tbis  action 
against  J.  O.  Moady  and  his  wife,  Myra 
LoniBe  Mosely,  to  enforce  a  mechanics'  lien 
on  a  house  and  lot  owned  by  Myra  liaise 
Moa^  In  the  city  of  Henderson.  The  Wolf- 
lln-Lnhzlng  Liomber  Company  asked  for  a 
lien  In  the  anm  of  fSB2.67,  ^lle  Harding  ft 
Fdx  asked  that  th^  be  adjudged  a  VLea  In 
the  sum  of  $142.85.  Tbe  chancellor  denied 
then  the  relief  jjrayed  for,  and  they  appeal. 

The  facts  are  as  follows:  Myra  Louise 
Mosdy  owned  the  lot  In  qnestlon.  On  May 
16,  1911«  her  husband.  Dr.  J.  C.  Mosely.  en- 
tered into  a  contract  with  O.  T.  Ashby,  a 
carpenter  and  ccmtractor,  by  the  terms  of 
which  Ashby  agreed  to  build  a  residence  on 
tbe  lot  in  question  for  the  snm  of  f3.731.2S. 
The  Wolflln-Luhring  Lumber  Company  con- 
tracted with  Aatiby  to  famish  the  mUlwork, 


with  the  exception  of  the  roug^  lumber,  at 
the  iMlce  of  {1.036.  Of  this  sum  there  was 
Ittld  all  but  a  balance  of  $532.67.  Harding 
ft  Fdx  had  the  contract  for  the  roofing  and 
guttering  and  other  tinwork  on  the  house. 
The  contract  price  was  $216.75.  Of  this  sum 
$150  was  paid,  leaving  a  balance  due  of  $66.- 
75.  The  balance  of  their  claim,  $75.60,  is 
based  on  a  contract  with  Dr.  Mosely,  by 
whldi  it  is  claimed  he  agreed  to  pay  the  ac- 
tual difference  in  the  cost  of  tbe  shingles  re- 
quired by  the  specifications,  and  the  shingles 
actually  furnished  by  Harding  &  Felx.  Ash- 
by, the  contractor,  did  some  extra  work  on 
the  house ;  Mosely  actually  paying  him  $293.- 
95  more  tlian  the  contract  price.  Ashby, 
however,  claims  that  his  bill  for  extra  work 
Is  much  In  excess  of  that  However  that 
may  be,  the  question  Is  not  material  to  this 
case.  The  last  payment  made  by  Mosely  to 
Ashby  was  on  November  25,  191L  About 
that  time  Ashby  became  financially  ^bar- 
rassed.  and  he  and  Mosely  had  some  disa- 
greement About  tbe  1st  of  December,  or 
early  In  that  month,  Ashby  threw  up  the 
Job,  and  Mosely  and  his  family  moved  in. 

Nearly  all  of  the  lumber  embraced  In  the 
contract  of  the  Wolflln-Luhring  Lumber 
Company  was  furnished  prior  to  December 
1st  On  December  8th  Ashby  ordered  from 
the  Wolflln-Luhring  Lumber  CJompany  a 
draintroard  and  apron.  These  items  were 
shipped  on  December  13th,  according  to  tbe 
lumber  company,  but  prior  to  that,  according 
to  the  evidence  of  Mosdy.  On  December 
18th  the  lumber  company  served  a  written 
notice  on  Dr.  Mosely  to  the  effect  that  it  In- 
tended to  hold  liable  the  real  estate  improve- 
moits  on  whldi  It  supplied  tbe  mUlworic 
as  per  contract  The  notice  spedfles  that  It 
was  given  in  accordance  with  the  Kentucky 
lien  law,  and  that  the  last  shipment  was 
made  tliat  afternoon.  Accompanying  tbe  no- 
tice was  a  letter  addressed  to  Dr.  Mosely, 
stating  that  the  Inclosed  notlflcatlon  bad 
bem  sent  only  for  the  reaflon  that  they  de- 
sired to  protect  themsdvea,  and  further  8ta^ 
Ing,  "Ton  ^1  of  oouraa  nndmtand  tbat 
the  sendli^r  of  this  notlflcatlon  does  not 
mean  that  a  Ua  will  be  filed  against  your 
property,  or  that  there  Is  any  doubt  in  our 
mind  as  to  satisfactory  settlement;  but  It 
sometimes  occurs  that  differences  arise  be- 
tween the  diflFerent  contractors  and  the  own- 
er which  cause  litigation,  and.  by  our  tak- 
ing advantage  of  the  protection.  It  enables  us 
to  have  a  dean  bill."  Tbe  notice  accompany- 
ing the  letter  did  not  state  the  amount  for 
which  tbe  lumber  company  claimed  a  Hen. 
The  giving  of  this  notice  was  an  attempt  ud 
the  part  of  tbe  lumtwr  company  to  comply 
with  the  following  provision  of  the  mechan- 
ics' lien  law  then  In  force :  "That  no  person 
shall  acquire  a  lien  under  this  section  un- 
less he  shall  notify,  In  writing,  the  owner  of 
tbe  i«operty  to  be  held  liable,  or  his  author^ 
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Ized  agent,  Immedlatdy  after  the  last  Itaa 
of  said  material  or  labor  Is  furnished,  of 
his  intention  to  hold  tbe  said  property  lia- 
ble, and  the  amount  for  whicb  be  would 
claim  a  Hen,"  etc: 

After  December  13th  Ashby  wrote  the  Inm- 
ber  company  that  they  had  failed  to  furnish 
several  articles  embraced  In  tbelr  contract. 
On  December  21,  1911,  a  notice  was  sent  to 
Dr.  Mosely  and  his  wife  statins  that  the 
lumber  company  Intended  to  hold  the  prop- 
erty liable,  and  giTing  the  amount  for  which 
tbe  lumber  company  claimed  a  lien.  On 
December  26tli  Ashby  ordered  a  chair  rail 
and  shelf.  These  articles  were  shipped  on 
December  28th.  Dr.  Mosely  says  that  on 
December  28th  there  were  shipped  to  him 
three  planks  which  he  ordered  returned  on 
January  1,  1912.  These  planks  were  not 
necessary  for  his  house,  nor  were  they  used 
In  It  or  ordered  by  him  or  covered  by  the 
contract  These  planks  were  all  the  material 
sent  after  December  IStli.  On  December 
28tta  the  lumber  company  sent  another  no- 
tice of  its  intention  to  claim  a  lien,  and  of 
the  amount  for  which  the  Hen  was  claimed. 

[1]  Taking  Into  consideration  the  fact 
that  Ashby,  at  the  time  of  writing  for  the 
extra  articles,  had  given  up  the  job,  and  the 
farther' fact  that  there  ia  evidence  tending 
to  show  that  the  articles  ordered  after  De- 
cember ISth  were  not  embraced  la  the  spec- 
Iflcationa  or  necessary  for  the  completion  of 
the  hoQs^  we  &re  Inclined  to  the  o^nlon 
that  the  articles  ordered  after  December 
13th  were  ordered  morely  for  the  purpose  ot 
giving  the  lomber  company  another  oK>or- 
tnnity  to  give  notice  that  tbey  would  claim  a 
lien.  That  being  true,  the  notice  of  Decem- 
ber 28th  cannot  be  regarded  as  a  compli- 
ance with  the  statute. 

[2]  The  only  qoestlon  to  be  determined, 
then,  Is,  Was  the  ooUce  of  December  18th, 
or  tihe  notice  ot  December  21st,  sufficient  im* 
der  the  statute?  Without  taking  Into  consid- 
eration tbe  &ct  that  the  nottoe  of  Deconber 
13th  was  accompanied  by  a  letter  to  the 
effect  Qiat  the  sending  of  the  notice  did  not 
mean  that  a  Uen  would  be  filed,  the  notice 
Itself  was  insufficient,  under  tbe  statute,  be- 
cause It  failed  to  give  the  amount  for  which 
a  lien  was  claimed. 

t31  The  notice  of  December  2lBt  was  givoi 
eight  days  after  tbe  lost  item  of  the  mate- 
rial was  furnished.  The  questlm  Is,  Was 
that  notice  given  "immediately  after  the  last 
item  of  said  material  was  funtlsbed"?  The 
word  'inmiediately''  Is  used  In  tiie  statute  in 
question  with  reference  to  time.  Ordinarily 
It  is  defined  as  "instantaneously,"  'Instanter," 
"InstanUy,**  "forthwith,"  "without  the  inter- 
vention of  time,"  "without  the  lapse  of  any 
ai>preclable  time."  However,  it  is  not  a 
word  of  very  precise  signification,  and  Is 
rarely  employed  to  designate  an  exact  por- 
tion of  time.  Tbus  it  Is  often  construed  to 
mean  "within  a  reasonable  time"  (Solomon  r. 


Continental  Fire  Insurance  Go.,  160  N.  T. 
585,  56  B.  279,  46  L.  B.  A.  682,  73  Am. 
St  Bep.  707),  or  'Svltbln  a  reasonable  time 
under  all  the  facts  and  drcumstanoes  of  tbe 
case"  (People's  Accident  Association  r.  Smith, 
126  Pa.  317,  17  Aa  605,  12  Am.  St  Bep. 
870).  It  is  also  held  to  mean  "within  such 
convenient  time  as  is  reasonably  requisite" 
(Martin  r.  Pifer,  06  Ind.  245),  or  "may  be 
reasonably  necessary  under  the  circnmatanc- 
es  to  do  the  thing  required"  (Foster  v.  New 
York  Fidelity,  etc,  Co.,  09  Wis.  447,  75  N, 
W.  60,  40  L.  R.  A.  833;  Woodmen  Acci- 
dent Association  v.  Pratt,  62  Neb.  673,  87  N. 
W.  546,  55  L.  B.  A.  291,  89  Am.  St  Bep. 
777).  Acaln  it  Is  held  to  mean  "without  any 
delay,  except  such  as  la  necessary  in  the 
usual  course  of  tbe  particular  business  In 
band"  (Inman,  eta,  t.  Bamum,  116  Ga.  117, 
41  S.  B.  244.  The  broader  meaning  of  "with- 
in a  reasonable  time,  under  all  the  facts  and 
circumstances  of  the  case,"  la  usually  ap- 
plied In  the  case  of  accident  insurance  poVL- 
des  requiring  Immediate  notice  of  the  acci- 
dent to  be  given.  In  this  character  of  cases 
the  policy  is  construed  most  favorably  to  the 
Insured.  While  it  is  true  that  the  word  "im- 
mediately," as  used  In  the  statute  in  ques- 
tion, Is  not  used  in  the  narrow  sense  of  "in- 
stantaneously," It  Is  evident  that  it  is  not 
used  in  the  enlarged  sense  of  "within  a 
reasonable  time."  Our  conclusion  Is  that  it 
was  used  In  the  sense  of  "jtromptly" ;  and, 
without  attonpting  to  fix  a  predae  time 
within  whicb  Uie  notice  should  have  been 
given.  It  is  snffldent  to  say  that  tbe  notice 
of  December  2lBt,  which  was  glvoi  eight 
days  after  the  last  Item  of  tbe  material  was 
furnished,  was  not  given  "immediately*.*  with- 
in the  meaning  of  the  statute.  In  this  con- 
nection, it  Is  proper  to  remark  that  the  act 
in  question  is  no  longor  In  force;  It  having 
been  amended  by  an  act  approved  March  18, 
1912  (Acts  of  1012,  a  116). 

[4]  As  to  the  daim  of  Harding  *  Fslx,  it 
is  sufficient  to  say,  m  to  Uiat  portion  of 
their  claim  embraced  in  the  original  con- 
tract that  they  finished  their  contract  sev- 
eral weeks  before^  but  on  January  11th  went 
to  the  house  In  quratlon  and  repaired  tbe 
gutter,  which  bad  been  injured  by  on*  of 
Aahby's  men.  The  repairing  <tf  this  gnt^ 
was  not  a  part  of  th^  contract  They  were 
under  no  obligation  to  do  the  work.  Felx 
admits  that  be  did  this  yrotk  In  (wder  that 
he  might  serve  on  Dr.  Mosely  the  notice  re- 
quired by  the  statute.  Under  these  circum- 
stances, the  notice  given  by  Harding  &  Felx 
was  not  8uffl<dent  Aa  to  the  Item  for  the 
dlfTerence  between  the  shingles  called  for  In 
the  spedflcatlons  and  the  shingles  actually 
put  on  tbe  roof,  Felx  says  that  the  shingles 
put  on  the  roof  were  not  those  required  by 
the  specifications,  but  were  the  shingles  whicb 
he  agreed  to  put  on  the  roof  under  a  con- 
tract with  Dr.  Mosely,  whereby  the  latter 
agreed  to  pay  tbe  difference  In  cost  Dr. 
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Mosely  and  his  witnesses  say  that  the  sblngles 
actually  pnt  on  the  roof  were  those  reauired 
by  the  spedflcatlons,  and  that  Harding  ft 
Felx  did  not  comply  with  their  contract  to 
pnt  on  a  dlfferoit  doss  of  shingles.  Upon 
this  qneetlon  of  fact,  we  see  no  reason  to  dis- 
turb the  finding  of  the  chancellor. 
Jndgmait  affirmed. 


EXLIOTT  OOBfMONWlSAI/rH. 
(Conrt  of  Appeab  of  Kentucky.   March  1^ 

HoHicins  (I  300*)— SsLT-DKraNSi— Etidimce 

— SUFFICOCHOT. 

Evidence  In  a  marder  trial  AeM  to  caiee  an 
Issae  of  seU-defenae,  making  it  error  to  refose 
an  InBtmctlon  thereon. 

[Ed.  Note.— For  other  cases,  see  Homldde, 
Cent  Dig.  K  614,  016-620,  622-6S0;  X>ee.  Dig. 

{  3oa*] 

Appeal  ftom  drcnlt  Conrt,  Qt«rm  County. 
Clarence  EUlott  was  convicted  of  murder, 
and  be  appeala.  BerefBed,  with  dtreetiona 

W.  S.  Foy  and  W.  H.  Hester,  both  of  May- 
field,  for  appellant  James  Glarnett,  Atty. 
Gen.,  and  Orerton  S.  Hogan,  Asst  Atty.  Qen.. 
for  the  Commonwealth. 

TURNBB,  J.  Appellant,  together  with 
Benton  Wadllngton  and  Jack  Magnesa,  was 
charged  In  an  Indictment  retnmed  In  the 
Graves  drcnlt  court  with  the  murder  of  John 
Dallas;  in  separate  connts  they  were  eadi 
charged  as  prlndpals  and  the  other  two  as 
conspirators.  Appellant  being  on  separate 
trial  at  a  special  term  la  July,  1012,  the 
jury  disagreed,  and  thereafter,  In  November. 
1012,  he  was  again  tried  and  found  guilty  of 
murder,  and  his  punishment  fixed  at  confine- 
ment In  the  penitentiary  for  life.  His  motion 
and  grounds  for  a  new  trial  having  been 
overruled,  he  prosecates  this  appeaL 

On  Saturday  night  in  the  latter  part  of 
Jane,  1012,  Benton  Wadllngton  and  John 
Dallas,  together  with  some  other  parties, 
were  engaged  In  gambling  and  drinking  a 
greater  part  of  the  night  at  Dukedom,  a 
town  on  the  state  line  between  Kentucky  and 
Tennessee,  In  the  extreme  southern  part  of 
Graves  coonty.  During  the  progress  of  their 
caronsal,  Dallas  either  won  from,  or  bought, 
or  in  some  way  came  Into  possession  of.  Wad- 
Ungton's  pistol.  Appellant  and  Magness, 
while  residents  of  Dukedom,  had  that  Satur- 
day afternoon  gone  to  Fnlton,  Ey.,  about 
nine  mHes  away,  and  remained  there  all 
night,  retnming  In  the  early  hours  of  the 
morning  to  Dukedom.  Being  absent  from  the 
town  dnrlng  the  time  of  the  transactions  be- 
tween Wadllngton  and  Dallas,  th^,  of  course, 
knew  nothing  of  tbem.  Upon  th^r  return 
the  next  morning  they  met  Wadllngton,  Dal- 
las, and  others,  and  went  Into  the  store  or 
place  of  business  of  Wadllngton  on  the  state 
line  road  where  It  appears  he  kei>t  a  stock  of 
liquors.    After  drinking  there  they  all  left 


the  place,  Dallas  being  among  the  first  to 
leave,  and  appellant  and  Wadllngton  the  last 
As  the  latter  two  came  out  of  the  place,  they 
observed  that  Dallas,  who  lived  out  some  two 
or  three  miles  In  the  country,  had  gotten  iu- 
to  his  buggy  and  was  driving  towards  his 
home.  Shortly  thereafter,  Wadllngton  and 
Magness  started  in  Magness'  buggy  In  the 
same  direction  and  Invited  appellant  to  go 
with  them,  which  he  did.  Appellant  claims 
that  at  the  time  he  knew  of  no  unpleasant- 
ness or  difficulty  of  any  kind  between  Wad- 
llngton and  Dallas,  end  testified  that  Wad- 
llngton told  him  he  was  going  out  to  see  a 
man  by  the  name  of  Starks  on  business ;  and 
that  the  first  he  knew  of  the  controversy 
was  when  about  two  miles  in  the  country 
they  overtook  Dallas  standing  in  the  road 
talking  to  a  man,  and  Wadllngton.  referring 
to  Dallas,  said,  "That  is  the  son  of  a  bitch 
I  am  looking  for."  They  drove  up  to  wh&e 
Dallas  and  the  other  man  were  talking,  and 
shortly  tbereaftw  Dallas  continued  on  his 
way,  and  they  proceeded  to  go  in  the  same 
direction. 

They  again  overtook  Dallas  near  the  home 
of  a  man  named  OaldweU,  and  Wadllngton 
accosted  Dallas,  and  they  stopped  their  bug- 
gies, and  Wadllngton  got  out  of  the  buggy  in 
which  he  (appellant)  and  Magness  were  rid- 
ing, and  got  into  the  buggy  with  Dallas. 
Wadlhigton  demanded  of  Dallas  the  return 
of  his  pistol,  and  Dallas  declined  to  give  him 
the  same  unless  he  would  pay  him  his  $10 
back.  That  Wadllngton  declined  to  do,  say- 
big  DaUas  owed  him  $80  with  three  years' 
interest  on  It  and  then  Wadllngton  drew  his 
automatic  revolver  and  placed  It  against  Dal- 
las* side,  and  told  him  that  if  he  did  not  re- 
turn his  revolver  to  him  he  would  kill  him. 
Appellant  then  got  out  of  the  buggy  where  he 
was,  and  went  up  to  the  bu^y  where  Wad- 
llngton and  Dallas  were,  and  persuaded  Dal- 
las to  give  up  the  pistol,  saying  to  him  that 
the  matter  could  be  settled  at  some  other 
time.  This  Dallas  finally  agreed  to  and  did. 
The  parties  then  drove  a  short  distance  to 
the  Caldwell  house,  and  appellant  and  Mag- 
ness went  around  to  the  dstem  to  get  a 
drink  of  water,  and  Dallas  went  into  the 
honse^  and  went  to  the  telepltbne  with  the 
avowed  irarpose  of  calling  an  officer  and  hav- 
ing Wadllngton  arrested  for  robbing  him,  as 
he  charged.  It  appears  that  the  telephone  In 
the  house  was  very  near  a  window,  and  ap- 
pellant, upon  going  around  the  bouse,  found 
Wadllngton  at  the  window  with  a  pistol  in 
his  hand,  and  avowing  that  If  Dallas  charged 
him  with  robbery,  or  undertook  to  call  an 
officer  to  have  him  arrested,  he  would  shoot 
him  away  from  the  telephone.  Appellant 
thereupon  persuaded  Wadllngton  from  carry- 
ing out  his  expressed  purpose,  and  finally 
induced  him  to  turn  over  the  pistol  to  him 
(ai^>ellant).  Dallas  either  by  reason  of  his 
failure  to  get  the  oOeer  ovw  the  phone,  or 
having  dianged  his  mind,  left  the  Caldw^ 
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honae.  This  locality  was  In  the  general 
neigLborhood  of  Dallas'  home,  and,  when 
they  started  to  leave  there,  he  expressed  a 
purpose  to  return  to  Dukedom,  and  there 
cause  Wadllngton's  arrest  Ai^)ellaDt  under- 
took to  persuade  him  not  to  return  to  Duke- 
dom, but  to  go  to  his  home;  but,  when  be 
expressed  his  determination  to  do  so,  Dallas 
and  appellant  got  Into  Dallas*  buggy  and  re- 
turned to  that  place  together,  Wadllngton 
and  Magness  driving  along  behind  them  In 
the  other  buggy. 

When  they  reached  Dukedom,  before  they 
got  out  of  the  buggy,  appellant  again  un- 
dertook to  persuade  Dallas  not  to  have  any- 
thing further  to  do  with  Wadllngton,  as  he 
was  drinking  and  was  liable  to  kill  him,  and 
told  him  that  Wadllngton  bad  already  threat- 
ened bis  life  that  day;  but  Dallas  persisted 
In  his  determination,  and  went  Into  the  store 
and  undertook  again  to  call  an  officer,  at 
which  time  appellant  again  said  to  him  In 
the  presence  of  two  witnesses  that  he  was 
fixing  to  get  killed.  Failing  to  get  an  officer 
over  that  phone,  Dallas  left  the  store  with 
the  purpose  Qt  going  to  another  phone,  and 
attempting  to  get  him  over  a  different  line, 
and  while  he  was  gone  Wadllngton  and  Mag- 
uess  came  along,-  and  appellant  went  with 
them  to  a  bam  about  100  yards  distant  for 
the  purpose  of  feeding  the  horse.  Upon  the 
return  of  Dallas  to  the  store,  he  inquired 
where  tbe  other  three  had  gone,  and.  upon 
being  Informed  that  they  had  gone  up  to  tbe 
bam,  be  Immediately  started  In  that  direc- 
tion, and  said  there  was  going  to  be  trouble 
right  away.  When  he  reached  the  barn  tbe 
other  three  parties  were  there,  and  a  few 
minutes  later  a  pistol  shot  was  heard,  he  was 
mortally  wounded,  and  died  In  an  hour  or  so 
thereafter.  As  to  what  occurred  In  the  bam, 
we  are  left  entirely  to  tbe  testimony  of  ap- 
pellant, as  on  tbe  trial  Wadllngton  was  not 
offered  as  a  witness  by  either  party,  and 
Magness,  though  being  Introduced  by  ap- 
pellant, declined  to  answer  all  questions. 

It  Is  apparent  from  the  whole  testimony 
that  all  the  parties  had  been  on  a  debauch 
the  night  before,  and  were  all  more  or  less 
under  the  influence  of  liquor,  and  Wadllng- 
ton and  Dallas  especially  were  drunk.  Some 
two  or  three  witnesses  testified  that,  shortly 
after  the  shot  was  fired,  they  saw  appellant 
standing  at  or  near  the  doors  of  the  barn 
with  a  pistol  In  his  hand,  and  this  Is  ex- 
plained by  appellant  In  this  way:  That,  Im- 
mediately after  Wadllngton  fired  the  shot 
that  killed  Dallas,  he  pitched  the  pistol  up 
Into  the  buggy,  which  they  had  recently  va- 
cated, pulled  his  knife  from  bis  pocket, 
opened  It,  and  threw  it  down  beside  the  body 
of  Dallas,  saying  "that  tb^  could  then  prove 
self-defense";  that  Wadllngton  then  left, 
and,  at  the  suggestion  of  Magness,  be  (ap- 
pellant) pldked  up  Wadllngton's  pistol  from 
the  buggy  seat,  and  walked  around  toward 
the  front  door  with  it  In  bis  band,  and  that 
was  when  the  witnesses  saw  him;  that  on 


that  same  day  he  took  the  plsttd  to  Wadling- 
tcm's  home,  and  delivered  it  to  Wadllngton's 
wife  in  his  presence  and  It  Is  a  most  signifi- 
cant ta.€t  that  this  statement  of  appellant  is 
not  d^led  ^ther  by  Wadllngton  or  his  wife- 
There  is  evidence  that,  on  the  day  of  the 
shooting,  eadi  Wadllngton  and  appellant,  ad- 
mitted having  done  It  On  tbe  first  trial  ap- 
pellant testified  that  he  had  done  tbe  shoot- 
ing and  relied  upon  self-defense ;  but  at  the 
last  trial  he  explains  that  by  saying  that 
Wadllngton  and  his  wife  and  his  fatber-lD- 
law  and  other  relatives  had  persuaded  him 
Into  making  that  statement  upon  the  idea 
that,  as  Dallas  was  trying  to  injure  him  (ap- 
pellant) at  the  time  Wadllngton  shot  him, 
he  (appellant)  had  a  good  defense,  and  Wad- 
llngton did  not ;  and  this  testimony  was  not 
denied  by  any  of  them,  although  at  least 
two  of  Wadllngton's  relatives,  so  accused, 
testified  on  the  trial  for  tbe  commonwealth. 

Tbe  transcript  of  the  testimony  on  tbe  first 
trial  does  not  appear  in  this  record,  but  only 
detached  statements  from  it  Appellant  t^- 
tlfied  that,  before  they  went  to  the  bam,  he 
offered  to  return  tbe  pistol  to  Wadllngton 
which  be  had  gotten  from  him  out  at  the 
Caldwell  house,  and  Wadllngton  declined  to 
take  it  because  he  said  It  was  not  his,  but 
belonged  to  a  man  tbe  name  of  Betmett, 
who  was  present;  and  tbat  he  turned  it  over 
to  Bennett  TbiB  statonent  Is,  however,  de- 
nied by  Bennett  An)dlant'a  Tersion  of 
nrbat  liappened  In  the  bam  Is  about  this: 
That  Dallas  came  in  and  attacked  Magness 
for  letting  Wadllngton  bare  hla  horse  and 
buggy  to  overtake  Um,  and  tliat  Dallas  and 
Magness  were  having  some  difficulty  wbeo 
he  walked  up  and  asked  Dallas  not  to  hit 
the  boy,  saying  to  him  tbat  he  (Magness)  was 
only  17  years  old  and  was  drinking;  that 
Dallas  then  wanted  to  know  wtaA  in  tbe  hell 
It  wae  to  blm,  and  run  liis  band  in  his  pock- 
et and  started  toward  him;  and  tbat  be  (ap- 
pellant) backed  off*  and  backed  into  one  of 
the  buggy  wheels,  ajoA  fell  over  it  and  about 
tbat  time  Wadllngton  said.  "Clarence,  don't 
ran,  I  will  stop  him,"  and  Immediately  fired 
No  single  witness  undertook  to  give  any  dif- 
ferent statement  of  how  the  shooting  oc- 
curred; the  whole  testimony  of  the  common- 
wealth being  circumstantial.  No  fact  or  cir- 
cumstance in  the  record  discloses  any  111 
feeling  on  that  day,  or  at  any  time,  between 
appellant  and  Dallas;  on  tbe  contrary.  It 
appears  that  they  bad  always  been  fri^dly. 
All  tbe  circumstances  show  that  appellant 
was  attempting  all  the  time  to  avoid  the 
threatened  trouble  between  Dallas  and  Wad- 
llngton; no  motive  Is  shown  In  ahy  one  ex- 
cept Wadllngton;  no  threat  by  any  except 
Wadllngton.  Magness  swore  in  an  affidavit 
for  continuation,  sworn  to  by  both  him  and 
appellant,  filed  at  a  prior  term,  which  was 
offered  and  read  in  evidence  by  the  common- 
wealth against  aHiellant.  tliat  neithw  be  nor 
appellant  shot  D^las,  but  that  he  was  shot 
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wUlt  idTaneiiis  vpoa  appeUant  In  a  men- 
aetng  atUtnde  in  sadi  waj  u  would  have 
aothorlxed  appellant  to  shoot  him  In  eelf- 
defenae.  The  comroonwealtb  witness  Tarry 
testified  that,  Jnst  after  the  shooting,  Kvpel- 
tant  said  to  him  that  he  had  shot  D^laa. 
bnt  that  he  had  to  do  it  to  keep  DaUaa  fnun 
ktlllng  hbn.  The  lower  oovrt,  although  re> 
quested  appellant  to  give  the  whole  law 
of  the  caaev  declined  to  give  an  Instruction 
on  self-dtf ensft 

In  the  ease  of  RatherfOTd  t.  Oommon- 
wealth,  13  Bush,  608,  the  rale  la  laid  down 
that,  where  no  eyewitness  Is  Introduced,  Uie 
court  should  glre  In  the  Instmctloiis  the  law 
aivUcahle  to  murder,  manslaughter,  and  self- 
defemae^  so  that  the  Jury  ml^t  find  from 
all  the  dicnmstances  In  evidence  the  state  of 
fact  tlut  existed;  and  that  role  haa  bem 
uniformly  followed  since  in  this  court,  and 
haa  only  beoi  modified  (Bast  t.  Gommon- 
wealth.  124  Ey.  m  99  a  W.  078,  80  Ey. 
Law  Bep.  967)  to  the  extent  that,  when  the 
physical  fticts  are  such  as  to  preclude  the 
idea  that  there  was  a  strug^e  or  any  resist- 
ance ottered  by  the  deceased  at  the  time  his 
life  was  taken,  the  trial  court  would  be  Jqs- 
tlfled  In  refusing  to  give  an  instmctlon  on 
self-defense.  In  the  latter  case  all  of  the 
Kentucky  cases  on  this  subject  are  reviewed. 
It  Is  true  that  appellant  testified  that  he  did 
not  shoot  Dallas,  but  in  spite  of  his  testi- 
mony the  Jury  might  have  believed  that  he 
did  shoot  him,  and  yet  might  have  believed 
from  all  the  facts  and  circumstances,  and 
from  the  statements  of  the  witnesses  who 
testlBed  to  admissions  of  appellant,  that  he 
had  shot  falm  in  self-defense,  and,  under  such 
circnmstances,  he  was  entitled  to  an  instruc- 
tion on  self-defense.  Bnt  in  this  case  we  are 
not  left  entirely  to  speculation,  for  we  not 
only  have  the  testimony  of  appellant,  bnt 
also  the  statements  of  appellant  and  Mag- 
nees.  In  their  affidavit  Introduced  as  evi- 
dence by  the  commonwealth,  and  the  state- 
ments of  witnesses  as  to  admissions  of  ap- 
pellant, which  show  the  commission  of  the 
crime  under  such  circumstances  as  fully  Jus- 
tify the  giving  of  the  instruction  on  self-de- 
fense. The  other  errors  complained  of  it  Is 
unnecessary  to  notice,  as  upon  a  retrial  th^ 
could  hardly  occur  again. 

Nothing  in  this  opinion  is  intended  to  pass 
upon  the  snffldency  of  the  defense  to  sustain 
a  conviction. 

The  judgment  Is  reversed,  with  directions 
to  grant  appellant  a  new  trial  and  for  fur- 
th^  proceedings  consistent  herewith. 


ENTERPBISE  MFO.  GO.  v.  TAULiBDBi 

<Oklort  of  Appeals  of  Kentucky.    March  14, 

1913.) 

1.  AasxoNiixiTTB  (I  23*>— Bights  or  AcnoH— 

BaCACH  OP  COHTBACT. 

The  caose  of  action  U  for  breach  of  c<m- 
tract,  snd  so  assltnable.  where  one  leasa  a 


sawmill  with  prorlaion  that  tin  lessee  shall  add 
certain  attachments  and  use  the  mill  till  its  use 
sball  pay  for  the  attachments,  they  to  then  re- 
main as  part  of  the  plant  and  to  be  the  prop- 
erty of  the  lessor;  and  the  lessee,  after  so 
using  the  mill,  removes  the  attachments. 

[Ed.  Ifote.— For  other  cases,  see  Asslimmenti, 
Cent  Dig.  U  40,  41 ;  Dec.  Dig.  |  23.*] 

2.  LANDLOBD  and  TSKAtn  ({  167*)— iHPBOVX- 
innTa— RBICOVAL— BSXACH    or  GONIBACT— 

Mbabubi  of  Dahaobb. 

The  measure  of  damages,  where  a  lessee  of 

a  mill,  in  breach  of  his  contract  to  add  certain 
attachments,  they  to  remain  with  and  be  a  part 
of  the  plant  and  become  the  property  of  the 
lessor,  after  the  lessee  has  used  nia  mill  long 
enough  to  pay  for  them,  removed  them  after  so 
using  the  milL  ia  the  diffierawe  between  the  val- 
ue of  the  mill  with  and  without  the  parts  re- 
moved. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  i{  5^7572,  S74-S82.  684- 
600,  602;  Dec  Dig.  S  157.*] 

Appeal  from  Circuit  Court,  Breathitt 
County. 

Action  by  the  Ekiterprise  Manufacturing 
Company  against  S.  8.  Taulbee.  Judgment 
for  defendant,  and  plaintiff  appeals.  Re- 
versed. 

McGutre  &  McGnlre,  of  Ja<ftson,  for  appel- 
lant Q.  W.  Fleenor,  of  Jackson,  for  appellee. 

settle;  J.  This  is  an  appeal  from  the 
Judgment  of  the  circuit  court  sustaining  a 
demurrer  to  appellant's  petition,  as  amended, 
and  dismissing  the  action. 

The  facts  constituting  the  cause  of  action 
are  set  out  in  the  petition  substantially  as 
follows:  One  John  L.  Hoffilna,  having  pur- 
chased of  the  appellant,  Ehit^rprise  Manu- 
factoring  Company,  a  boiler,  engine,  and 
other  machinery,  suitable  for  a  sawmill  locat- 
ed on  ground  in  or  near  the  town  of  Jackson, 
on  the  south  bank  of  the  North  fork  of  the 
Kentucky  river,  1^  a  writing  of  July  18, 
190^  leased  the  property  and  ground  to  the 
appellee.  Taulbee,  under  an  agreonent  that 
the  latter  would  add  curtain  attachments 
to  the  mill,  consisting  of  one  cut-olT  saw, 
one  extended  mandrel,  two  boxes  and  pulleys, 
a  dntdi  coupling,  log  haul  up,  complete 
shaft,  two  boxes  and  flanges,  a  wire  rope 
and  its  eqtdpmoat,  a  12-ln(A  four-ply  robber 
belt,  the  foundation  and  all  other  timber  used 
about  the  mill, -and  that  the  artldea  of  pro> 
erty  mentioned  should  become  a  part  of  the 
sawmill  plant  and  be  taken  over  txy  Hoggins 
at  the  expiration  of  the  lease.  It  was  also 
a  condition  of  the  lease,  and  part  of  the 
agreement  betweoi  tlie  parties,  that  the 
attachments  and  pn^rty  added  by  Taulbee 
to  the  mill  was  at  the  value  of  93^17,  and 
that  the  latter  would  retain  possession  of 
and  operate  the  sawmill  In  sawing  his  logs 
until  sndi  time  aa  the  lumber  sawed  thereon 
would  reach  1,000.000  fMt.  or,  at  any  rate, 
enoui^  at  60  cents  per  thousand  fee^  log 
measure^  to  amount  to  1335.17,  which  would 
pay  htm  (Taulbee)  for  the  attachments  and 
other  property  added  by  him  to  the  mill,  at 
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which  time  he  would  snrrender  to  Hoggins  i 
In  as  good  condition  as  be  (Taulbee)  received 
them,  natural  wear  and  tear  excepted,  the 
mill  and  grounds,  together  with  all  attach- 
ments and  property  of  whatsoever  kind  he 
had  added  to  the  mllL  It  Is  also  alleged  In 
the  petition  that  the  appellee,  Taulbee,  pur- 
suant to  the  terms  of  the  lease,  took  posses- 
sion of  the  mill  and  grounds,  added  to  the 
mill  the  attachments  and  other  property  he 
was  required  to  famish,  and  proceeded  to 
operate,  and  did  operate,  It  continuously 
for  18  months,  during  which  time  he  sawed 
more  than  1,000,000  feet  of  lumber  thereon, 
fully  paid  himself,  at  the  rate  of  GO  cents 
per  thousand,  on  lumber  sawed,  the  ¥335.17 
due  him  from  Ho^lns  under  the  lease,  and, 
in  addition,  earned  for  the  latter  at  that 
rate  on  other  lumber  sawed  by  the  mill  $165, 
no  part  of  which  he  paid  to  Hoggins  or  ac- 
counted to  him  for. 

It  Is  further  alleged  in  the  petition  that 
the  appellee,  Taulbee,  violated  and  commit- 
ted a  breach  of  the  lease  contract  In  that, 
notwithstanding  the  ecplratlon  of  the  lease 
and  the  payment  to  him  by  Hoggins  of  the 
f335.17,  he  failed  to  return  to  Hoggins  the 
mill  property  and  grounds  In  the  condition 
he  received  them,  natural  wear  and  tear  ex- 
cepted, and  also  fiilled  to  return  with  the 
mill,  as  he  agreed  to  do,  the  various  enumer- 
ated attachments  and  articles  of  property 
be  bad  added  to  same,  but  Instead  removed 
the  whole  and  each  part  and  article  thereof, 
together  with  the  roof  from  the  shed  of  the 
mill,  and  appropriated  the  whole  to  his  own 
use,  In  erecting  and  equipping,  without 
right,  a  sawmill  on  a  part  of  the  same 
ground  which  he  is  now  wrongfully  operat- 
ing. The  attachments  and  articles  of  prop- 
erty thus  removed  and  appropriated  by  ap- 
pellee are  particularly  set  forth  and  de- 
scribed In  the  petition;  and  the  contract  un- 
der which  he  leased  the  mill,  containing 
the  various  provisions  we  have  mentioned, 
is  filed  with  and  made  a  part  of  the  petition. 
The  damages  alleged  to  have  resulted  to  the 
mill  property  from  appellee's  breach  of  the 
contract  are  fixed  In  the  petition  at  $1,200. 
Finally,  It  la  alleged  In  the  petition  that  J. 
L.  Hoggins  on  May  14,  1909,  by  a  writing 
indorsed  on  the  contract  he  bad  made  with 
appellee.  Taulbee,  sold  appellant  his  mill 
property,  and  at  the  same  time  assigned  It 
all  his  rights,  interest,  and  privileges  In  and 
under  the  Taulbee  contract.  The  considera- 
tion for  thlB  sale  and  assignment  was  the 
delivery  to  Hoggins  by  appellant  of  the  notes 
amounting  to  fl,100,  which  he  had  previous- 
ly executed  to  it  for  the  sawinlll  boiler  and 
engine. 

It  is  by  virtue  of  the  assignment  of  the 
Taulbee  contract  from  Hoggins  that  appel- 
lant meikB  to  maintain  this  action.  By  an 
amended  petition,  the  contract  and  Its  breach 
were  more  particularly  set  out;  and  by  yet 
another  amended  petition  appellant's  assign- 
or, J.  Lk  Boggiiu^  was  Joined  aa  a  idaintUE  In 


the  action,  and  later  H<«gbui  offered  to  file 
an  Intervening  petition  in  which  he  asked 
to  be  permitted  Co  become  a  plaintltt  and  sue 
for  the  benefit  of  appellant,  his  reasons 
therefor  being  fully  stated  in  the  pleading, 
but  the  circuit  court  would  not  allow  the  peti- 
tion to  be  filed.  To  this  ruling  an  exception 
was  taken  and  the  petition  made  a  part  of 
the  record.  ' 

[1]  The  demurrm  were  sustained  in  the 
court  below  on  the  ground  that  the  written 
contract  or  lease  between  Hoggins  and  Taul- 
bee was  not  assignable;  and  this  conclusion 
seems  to  have  been  based  upon  the  theory 
that  the  action  Is  one  to  recover  damages  for 
a  tort  Causes  of  action  arising  out  of  In- 
juries to  the  person  are  not  assignable;  and 
the  same  is  generally  true  of  causes  of  ac- 
tion ex  delicto.  Oa  the  other  hand,  it  also 
seems  to  be  the  general  rule,  nnder  the  Code, 
that  all  claims  growing  out  of  and  adhering 
to  property,  rights  of  action  for  damages  ex 
contractu,  and  interests  in  actions  pending 
and  undetermined,  may  be  assigned.  As  to 
some  of  these,  however,  to  authorise  the  as- 
signee to  sue  as  a  plaintiff,  the  assignor 
must  be  made  a  party  to  the  action.  Bat 
refinements  of  distinction  are  unnecessary 
here,  for  the  case  we  hare  before  us  Is  not 
one  of  tort.  The  damages  claimed  are  not 
for  a  trespass  to  the  property  Involved,  nor 
for  Its  convendon  as  In  trover,  although  ap- 
propriation of  some  of  it  Is  Incidentally  al- 
leged, but  Is  simply  an  action  for  a  breach 
of  contract  The  contract  is  in  the  nature 
of  a  lease.  Its  proviat(HW  Impose  obligations 
upon  each  of  the  parties  to  It ;  and  such  obli- 
gations as  it  Imposes  upon  either  might  have 
been,  and  may  be,  performed  by  his  assignee^ 

In  Pulaski  Stave  Co.,  etc.,  t.  Miller's  Creek 
Lumber  Co.,  138  Ky.  372,  128  S.  W.  96.  which 
was  an  action  brought  by  the  assignee  of  a 
timber  contract  to  recover  damai^  for  its 
breach,  one  of  the  prindpel  grounds  of  de- 
fense was  that  the  contract  was  not  assign- 
able. In  rejecting  that  contention  we  said: 
"The  contract  and  guaranty  were  clearly 
assignable.  Being  a  mere  logging  contract 
of  the  ordinary  kind,  no  reason  Is  perceived 
why  it  could  not  be  as  well  performed  by 
one  person  or  corporation  as  another;  and 
it  seems  to  be  well  settled  that  a  contract 
Is  generally  assignable,  unless  forbidden  by 
public  policy,  or  the  contract  itself,  or  its 
provisions  are  such  as  to  sbow  that  one  of 
the  parties  reposes  a  personal  confidence  in 
the  other,  which  he  would  hare  been  unwlll* 
Ing  to  repose  in  any  other  person."  Ameri- 
can B.  &.  T.  Co.  T.  Bal.,  O.  S.  B.  B.  Cc,  124 
Fed.  866,  90  a  C.  A.  62. 

In  principle,  the  instant  case  does  not 
differ  from  that  supra.  The  contract  here 
required  appellee  to  add  certain  attachments 
to  the  sawmill  and  suivly  certain  articles 
of  property  necessary  to  its  operation,  all 
of  which  were  to  remain  with  iand  be  a  part 
of  the  mill  plant  and  become  the  property 
of  Hogging  attet  appellee  bad  operated  Hog- 
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gins*  mtll  long  enongh  to  ODable  blm  to  pay 
therefor  out  of  the  sawing  of  logs  In  the  mill 
by  appellee  at  the  rate  of  50  cents  per  thou- 
sand feet.  It  Is  alleged  tbat,  by  appellee's 
use  of  the  mill  and  the  sawing  of  tbe  logs 
therein,  he  more  than  paid  himself  the  f335.17 
he  was  to  receive  from  Hoggins  for  the  things 
be  added  to  the  mill.  The  breach  of  the  con- 
tract alleged  Is  that  after  appellee  had  thus 
been  paid  for  what  be  added  to  tbe  mill,  ac- 
cording to  the  contract,  he  took  away,  In  vio- 
lation thereof,  the  attachments  and  other 
property  added  and  belonging  to  the  mill, 
which  had  In  tbe  meantime,  by  tbe  assign- 
ment from  Hoggins,  become  tbe  property  of 
appellant.  Snch  Is  the  state  of  case  saN 
stantially  presented  by  the  facts  alleged  in  tli« 
petition,  which,  for  tbe  purjioses  of  the  de- 
marrer,  must  be  taken  as  true.  Upon  such 
a  state  of  facta,  the  claim  of  damages  as- 
serted seems  to  us  to  be  a  meritorious  one; 
and  the  law  presents  no  obstacle  in  tbe  way 
of  their  recoTery  by  appellant  as  assignee  of 
the  contract  violated.  And  If  we  were  in 
doubt  of  the  right  of  appellant  to  maintain 
the  action  In  its  name  alone  as  plaintiff,  such 
doubt  could  have  no  place  In  this  case,  in 
▼lew  of  Hoggins'  having  made  himself  a 
plaintiff  and  manifested  his  wllltngness  to 
prosecute  the  action  for  tbe  benefit  of  appel- 
lant as  bis  assignee.  Therefore  the  circuit 
court  erred  In  sustaining  tbe  demurrer  to  the 
petition  as  last  named,  and  also  In  refusing 
to  allow  the  filing  of  Hoggins'  petition  to  be 
made  a  party. 

[2]  TbB  measure  of  damages  in  Uie  case, 
as  here  presented,  if  it  Is  sustained  by  proof. 
Is  the  difference  In  the  Talue  of  the  sawmill 
without  the  attachments  and  otb^  property 
removed  therefrom  by  appellee,  and  what 
it  would  be  worth  with  same  attached  and 
belonging  thereto,  as  contemplated  by  the 
contract. 

For  the  reasons  Indicated,  the  Judgment  to 
reversed  for  proceedings  consistent  with  the 
opinion. 


ST.  CATHERINE'S  GEMETERT  et  aL  T. 
FIDELITY  TRUST  CO,  et  aL 

(Court  of  J^peab  of  Kentucky.  March  14, 
X913.) 

L  TbUBTB  a  20*)— "BXPBIBS  Tbusts." 

Trusts  created  by  the  direct  and  positive 
act  of  tbe  parties  by  some  writing  or  deed  or 
will  direct^  and  expressly  pointing  out  tbe 
property,  persona,  and  purposes  of  tbe  trust, 
are  called  direct  or  "express  tmsts,"  in  contra- 
distinction to  those  implied,  presumed,  or  con- 
stmed  fay  law  to  arise  zrwn  ue  transactions  of 
tbe  parties. 

[Ed.  Note.— For  other  cases,  see  Trnsts,  Gent 
Dig-  H  26-28;  Dec.  DigTia).* 

For  other  definitions,  see  Words  and  Phrase^ 
ToL  8.  pp.  2011-2618.1 

2.  TBtTSTB  (H  17,  18*)— Cbution  bt  Paboi.. 

An  express  trust  in  personalty  may  be  cre- 
ated by  paroL 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Ufg.  H  15-24;  Dec  Dig.  ||  17,  18.*] 


8.  Trusts  (|  21*)-^bation— RBotrxsnu. 

No  particular  formality  is  required  for  the 
creation  of  a  trust,  and,  where  the  trust  is  re- 
quired to  be  in  writicp,  It  is  snfficicDt  if  it  seta 
out  the  terms  of  the  truat  with  sufficient  cer- 
tainty to  render  it  enforceable. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  if  20,  SO;  Dec  Dig.  {  21.*] 

4.  Trusts  (|  35*)— Cbution— Bsquisites. 

A  person  acqairiog  title  to  property  may 
create  an  enforceable,  express  trnst  therein  by 
expressly  agreeing  to  bold  in  trust  for  another 
or  to  convey  to  him. 

_  [Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  H  46-60;  Dec  Dig.  |  86.*]  ■ 

6.  AssiomnifTB  tob  Benefit  of  Owdttobs 

2 122*)  —  Pbetxbbed  Cuius  —  Cunts 
OAiNarr  Absionob  as  Tbusteb— "Debd." 
Where  the  transferee  of  a  txnid  ugned, 
acknowledged,  and  delivered  an  Instmment  snb- 
sequently  recorded  acknowledgiu:  tiie  receipt  of 
the  bond  in  trust  to  psy  the  Interest  to  the 
transferror  during  his  lifetime  end  after  his 
death  to  use  It  in  keeping  a  cemeterr  in  good 
repair,  tiie  proceeds  upon  the  death  of  the  trus- 
tee to  be  paid  to  the  parish  priest  of  the 
church  with  which  such  cemetery  was  connect- 
ed, the  claim  of  the  cemetery  association  aris- 
ing ont  of  snch  transaction  was  a  debt  due  by 
tbe  transferee  as  trustee  of  an  express  trust 
created  by  deed  within  Ky.  St  f  74.  giving 
such  debts  preference  upon  an  assignment  for 
creditors  over  the  claims  of  general  creditors, 
since  tbe  word  "deed"  in  the  statute  means  a 
recordable  iostrument  sufficient  to  create  or 
declare  a  trust,  and  the  fact  tiiat  the  instru- 
ment was  not  signed  by  the  transferror  or  did 
not  possess  all  the  formal  requisites  of  an  or- 
dinary deed  was  Immaterial,  and  hence  the 
court  erred  In  refusing  to  give  such  claim  pref- 
erence over  the  claims  of  general  eredttms  of 
the  transferee. 

[Ed.  Note.— For  other  cases,  see  Assignments 
for  Benefit  of  Creditors,  Cent  Dig.  I  386: 
Dec.  Dig.  I  122.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1019-1924 :  vol.  8,  p.  7630.] 

6.  Assionhekts  fos  Benefit  of  Cbbditobs 
(i  122*)— Pbefebbed  Claims— Tbust  Funds. 

Under  Ey.  St  |  496,  providing  that  no 
deed,  etc,  conveying  real  or  personal  property, 
shall  be  valid  against  creditors,  unless  acknom- 
edged  and  recorded,  a  deed  of  trust  of  intangible 
personal  property,  sudi  as  a  bond,  is  recordable, 
and,  when  recorded,  is  notice  to  creditors  of  the 
trustee,  so  as  to  render  the  claim  of  tiie  cestui 
que  trust  a  preferred  claim  under  the  trustee's 
assignment  for  benefit  of  bis  creditors,  within 
section  74,  giviiMC  snch  claims  a  preference  over 
general  cKutors. 

[Ed.  Note.— For  other  eases,  see  Assignments 
for  Benefit  of  Creditors,  Cent  IMg.  |  8^;  Dec. 
Dig.  I  122.*] 

7.  ABSIONlfENTS  FOB  BENEFIT  OF  CBBDITOBS 

(1 122*)— Pbefebbed  Claims— Tbust  Funds. 
The  fact  that  tbe  donor  of  a  trust  fimd  re- 
tained the  right  (which  he  died  without  exercis- 
ing) to  revoke  the  trust  does  not  invalidate  the 
tnut,  so  as  to  deprive  the  beneficiary  thereun- 
der of  the  right  to  a  preference  over  general 
creditors  of  the  trustee  under  his  assignment ' 
for  benefit  of  creditors,  within  Ky.  St  |  74, 
giving  such  claims  a  preference. 

[Ed.  Note.— For  other  cases,  see  Assignments 
for  Benefit  of  Oreditois,  Cent  INg.  |  386;  Dec 
Dig.  I  122.*]  *  «  , 

5.  Tbubts  1*)—Cbbation— Requisites. 

While  an  Imperfect  ^ft  inter  vivos  cannot 
be  sustained  as  a  trust  where  a  trust  is  in- 
tended It  will  not  be  defeated  because  not  good 
as  a  gift  Inter  vivos. 

[Ed.  Note.— For  other  cases,  see  Traits,  Cent 
Vig.il;  DecDig.  |1.*1 
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Appeal  fkDm  drcnit  Oonrt,  Nelson  Cbontr. 

Action  br  the  Fidelity  Trost  Company,  as- 
signee for  thebenefltofcredlton  of  Sylvester 
Rapier,  against  Sylvester  Rapier  and  others, 
for  the  settlem^t  of  the  assigned  estate. 
From  a  lodgment  disallowing  its  dalm  of 
preference,  St  Oattierlne's  Cemetery  appeals. 
Reversed,  with  directions. 

a  T.  Atkinson  and  F.  E.  Daagherty,  both 
of  Bardstown,  for  appellant  John  S.  Kelley, 
of  Bardstown,  McDermott  &  Ray,  of  Louis- 
ville, and  KeU^  ft  Cherry,  of  Bardstown, 
for  appeUees. 

CLAY,  G.  Sylvester  Johnson,  a  wealthy  citi- 
zen of  New  Haven,  Ey.,  died  July  29,  18S9. 
About  a  year  before  bis  deaUi,  he  delivered 
to  his  nephew,  Sylvester  Rapier,  a  bond  for 
$500.  At  the  same  time  Rapier  executed  the 
following  writing: 

"Sylvester  Johnson  has  this  day  given  me 
In  trust  one  bond  for  five  hundred  dollars  No. 
129,  issued  by  the  Southern  Division  of  tlie 
Cumberland  and  Ohio  Railroad  CoiupaDy, 
dated  September  2,  JISTS,  and  due  on  the  2d 
day  of  .September,  1898,  which  I  am  to  bold 
in  trust  for  the  following  purpose,  viz.:  Dur- 
ing his  life  I  am  to  pay  him  the  interest  on 
said  bond  as  It  falls  due,  and  after  his  death 
I  am  to  use  the  interest  in  keeping  in  good 
repair  the  Cemetery  of  SL  Catherine  at 
New  Haven,  Nelson  county,  Kentucky,  and 
at  the  death  of  said  Rapier,  then  said  bond 
or  the  proceeds  of  same  is  to  be  turned  over 
to  the  parish  priest  of  St  Catherine's  Church, 
wherever  he  may  be  at  that  time  for  the  pur- 
poses aforesaid.  But  it  is  expressly  under- 
stood and  agreed  that  if  said  Rapier  should 
die  before  said  Johnson,  then  said  bond  and 
all  unpaid  interest  Is  to  come  back  to  said 
Johnson  to  do  as  he  may  think  pro|>er  with 
It  And  It  is  further  agreed  that  in  the  event 
that  said  Johnson  at  any  time  during  Ms 
lifetime  demand  the  retnm  of  said  bond, 
then  said  Rapier  is  to  surrender  It  with  all 
unpaid  coupons  to  said  Johnson.  This  April 
21,  1888.    Sylvester  Rapier. 

"State  of  Kentucky,  County  of  Nelson— ss.: 
I,  W.  J.  Dalmazzo,  clerk  of  the  Nelson  coun- 
ty court  do  certify  that  on  this  day  the  forego- 
ing contract  was  produced  to  me  in  said  coun- 
ty and  acknowledged  by  Sylvester  Rapier  to 
be  his  act  and  deed  and  same  is  with  this 
certificate  duly  recorded  in  my  olUce.  Given 
under  my  band  this  the  10th  day  of  March, 
1891.  W.  J.  Dalmamo,  Clerk." 

Rapier  held  the  bond  in  question  until  Its 
matarity  on  September  2,  1898.  The  bond 
was  then  paid,  and  Rapier  thereafter  held  the 
proceeds.  Some  time  after  the  death  of  Syl- 
vester Johnson,  Rapier  expended  a  large 
part  of  the  interest  on  the  fund  In  keeping 
the  St  Catherine's  Cemetery  in  r^lr.  On 
February  9,  1912,  Rapier  made  a  general 
deed  ot  assignment  to  the  Fidelity  Trust 
Company  of  Lonisville,  Ky.  At  the  time  of 
the  asBlgnment  the  accrued  interest  on  tiie 


proceeds  of  the  bond  amoonted  to  abont  fl80. 
thus  making  the  total  amonnt  of  the  fond 
In  the  hands  of  Rapier  |660. 

The  Fld^ty  Tmst  Gwnpany,  as  assignee 
of  Sylveater  Rapier,  brought  this  actlmi  in 
the  N^Bon  circuit  oonrt  against  Sylvestv 
Rapier  and  others  ftw  the  purpose  of  setUlng 
the  assigned  estate.  The  case  was  referred  to 
the  master  commissioner  to  hear  proof  and  re- 
port on  claims.  Amoag  the  claims  filed  before 
the  commissioner  was  that  of  St  Catherine's 
Cemetery  for  the  sum  of  $650  growing  out 
of  the  transactiim  h^inbefore  referred  to. 
The  commissioner  allowed  the  dalm  In  ques- 
tion as  a  preferred  claim  against  the  assign- 
ed estate:  The  tmst  company  filed  exc^ttloas 
to  the  master  commissioner's  report  The 
exceptions  were  sustained,  and  tbe  chancellor 
adjudged  that  the  claim  in  question  was  not 
a  preferred  debt  but  was  payable  only  as  a 
general  claim  against  the  assigned  estate. 
From  that  Judgment  this  appeal  is  prose- 
cuted. 

Section  74,  Kentucky  Statutes,  is  as  fol- 
lows: "Every  voluntary  assignment  made  by 
a  debtor  to  any  person  in  trust  for  his  credi- 
tors shall  be  for  the  benefit  of  all  the  credi- 
tors of  the  assIgDor.  in  proportion  to  their 
respective  claims,  after  the  payment  of  the 
expenses  of  the  tmst ;  except  that  property, 
or  any  part  thereof,  conveyed  by  the  deed  of 
assignment  and  upon  which  there  Is  a  valid 
lien,  shall  be  first  applied  to  the  discbarge 
of  the  Hen  debt;  and  if  the  property  Is  not 
sufficient  to  satisfy  the  Hen,  the  lien  creditor 
shall  have  the  right  to  prasent  the  remainder 
of  his  debt  unsatisfied  by  the  lien  property 
as  a  claim  against  the  estate,  and  receive 
thereon  his  pro  rata  share  of  the  assets  In  tbe 
same  manner  as  creditors  whose  claims  are 
not  secured  by  a  lien ;  except  tbat  debts  due 
by  the  assignor  as  guardian,  committee,  trus- 
tee of  an  express  tmst  created  by  deed  or 
will,  or  as  personal  reivesaitative^  shall  be 
paid  In  full  before  the  general  credltora  re- 
ceive anything." 

The  question  presented  is:  Is  the  claim  In 
question  a  debt  due  by  a  trustee  of  an  ex- 
press trust  created  by  a  deed?  If  so,  it  is  a 
preferred  debt  and  the  judgment  Is  errone 
ons ;  if  not  It  Is  not  a  preferred  debt  and 
the  Judgment  is  proper. 

[1-3]  Express  tmsts  are  usually  defined  to 
be  those  which  are  created  by  the  direct  and 
positive  act  of  the  parties,  by  some  writing 
or  deed  or  will.  Story's  Elqulty  Jurispru- 
dence; Caldwell  V.  Matthewson,  67  Kan.  258, 
45  Pac.  ei4;  39  Cyc.  24.  While  express 
trusts  in  personalty  may  be  created  by  parol 
(39  Cyc.  51),  express  trusts  are  generally 
created  by  instraments  that  point  out  direct- 
ly and  expressly  the  proi>erty,  persons,  and 
purposes  of  the  tmst  Hence  they  are  called 
direct  or  express  trusts,  In  contradistinction 
to  those  that  are  Implied,  presumed,  or  oon- 
stmed  by  law  to  arise  out  of  tbe  transactions 
<tf  the  parties.   Perry  on  Tmsts,  |  24.  No 
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partlcDlar  formality  Ib  rcqnired  for  the  crea- 
tion of  tlie  trast  Wbere  the  trust  Is  requir- 
ed to  be  In  wrlttDff,  It  Is  sufficient  If  it  set 
oat  the  terms  of  the  trust  with  sufficient 
certain^  to  render  It  enforceable.  It  Is  not 
always  necessary  that  the  settlor  or  creator 
of  the  trust  should  sign  the  Instrument  creat- 
tag  the  trust  Thus,  In  England,  under  the 
statute  of  29  Car.  II,  c.  8,  |  7,  requiring  the 
trast  to  be  manifested  In  writing.  It  was 
beld  that  letters  from  the  trustee  disclosing 
tbe  trust  were  sufficient  Forester  t.  Hale, 
3  Ves.,  Jr.,  696. 

[4]  The  person  acquiring  title  to  property 
may  create  an  enforceable  express  trust  there- 
in by  expressly  agreeing  to  hold  in  trust  for 
aootber  or  to  convey  to  him.   39  Cyc.  62. 

[S,  I]  The  statute  under  consideration  re- 
quires an  express  trust  to  be  created  by  a 
deed  or  will.  Suppose  that  the  subject  of 
trust  in  this  instance  had  been  real  estate, 
and  the  settlor  had  coDveyed  it  to  the  trustee 
by  deed  absolute  tn  form,  and  the  trustee  had 
then  executed  and  delivered  to  tbe  settlor  a 
deed  redtlng  that  it  was  held  In  trust,  would 
It  be  contended  tbat  the  trust  must  fall  be- 
cause the  deed  creating  the  trust  was  not 
signed  by  the  settlor?  Manifestly,  therefore, 
If  the  subject  of  the  trust  be  Intangible  prop- 
erty, sncb  as  a  bond,  and  It  be  actually  de- 
livered to  the  trustee,  is  not  a  trust  created 
by  deed  If  the  trustee  himself  execute  and 
deliver  a  deed  declaring  the  trust?  The  ques- 
tion must  be  answered  in  the  affirmative. 
Nor  will  such  a  trust  be  permitted  to  fall  be- 
cause the  iastrument  executed  and  delivered 
by  the  trustee  does  not  i>ossess  all  the  formal 
requisites  of  an  ordinary  deed,  ^e  deed 
need  not  be  in  the  form  of  a  grant,  for  a 
declaration  of  trust  Is  not  necessarily  a 
grant  We  think  that  the  word  "deed"  as 
employed  in  the  statute  means  an  Instrument 
wbldi  18  sufficient  for  tbe  purpose  of  creating 
or  declaring  a  trust  It  is  also  necessary 
tbat  it  should  be  a  recordable  instrument 
Kentucky  Statutes,  |  496.  While  It  Is  true 
tbat  we  have  held  that  a  mortgage  of  intan- 
gible personal  property  is  not  recordable  so 
as  to  constitute  constructive  notice  to  a  bona 
fide  porchsser  of  such  property  from  tbe 
mortgagor,  who  has  possession  of  it  (Spald- 
ing V.  Paine's  Adm'r,  81  Ky.  416),  yet  It  is 
perfectly  plain  that  the  Legislature  intended 
to  make  an  exception  in  the  case  of  trusts, 
BO  far  as  creditors  are  concerned.  While  at 
common  law,  no  possibility,  right,  title,  or 
chose  in  action  could  be  granted  or  assigned 
to  strangers,  the  equity  rule  is  different,  and 
cboses  in  action,  expectancies,  contingent  In- 
terests, and  even  possibilltiee  may  be  assign- 
ed, and  a  valid  trust  created  In  them.  Perry 
on  Tnuti,  I  68.   To  hiOA  therefore  that  a 


deed  creating  a  trust  In  intangible  personal 
property  could  not  be  recorded  so  as  to  affect  • 
creditors  would  make  it  impossible  ever  to 
create  a  valid  trust  In  such  property  where 
the  rights  of  creditors  are  concerned.  By 
declaring  that  debts  due  by  the  trustee  of  an 
express  trust  created  by  deed  should  be  paid 
in  full  before  the  general  creditors,  it  was 
the  manifest  purpose  of  the  Legislature  to 
authorize  the  creation  of  an  express  trust  in 
intangible  personal  property,  as  well  as  other 
property,  by  deed  which  could  be  recorded  so 
as  to  affect  creditors. 

[7]  The  fact  that  the  trust  in  this  Instance 
was  revocable  does  not  affect  Its  validity. 
This  is  not  a  contest  between  a  cestui  que 
trust  and  a  settlor  during  his  lifetime. 
Though  the  settlor  had  the  right  to  revoke 
the  trust  during  his  lifetime,  he  did  not  do 
so.  The  fact  that  it  was  revocable  then 
does  not  affect  its  validity  now.  As  a  mat- 
ter of  fact,  tbe  trust  was  not  revoked,  and 
upon  his  death  it  was  fully  executed,  and 
thereafter  continued  as  a  valid  and  subsist- 
ing trust  in  favor  of  the  cestui  que  trust 

[I]  We  deem  it  unnecessary  to  discuss 
whether  or  not  the  delivery  of  the  bond  In 
question  would  have  been  valid  as  a  gift  In- 
ter vivos.  While  it  may  be  true  that  where 
a  gift  inter  vivos  la  Intended,  hut  for  some 
reason  is  Imperfect,  a  trust  cannot  then  be 
sut>stltuted  for  the  gift;  yet  on  the  other 
band,  where  a  trust  Is  Intended,  It  will  not 
be  defeated  because  not  good  as  a  gift  inter 
vivos.  Norway  Savings  Bank  v.  Merrlam,  88 
Me.  146,  33  AtL  &10;  Harris  Banking  Go.  v. 
Miller.  190  Mo.  640,  89  S.  W.  629,  1  L.  R.  A. 
(N.  S.)  790. 

Here  the  Instrument  executed  by  the  trus- 
tee descrlt>ed  with  particularity  tbe  bond  tbat 
was  delivered  to  him  by  the  settlor,  and  de- 
clared that  It  was  held  In  trust  It  also  seta 
forth  with  reasonable  certainty  the  condi- 
tions of  the  trust.  After  the  death  of  John- 
son, Rapier  was  to  use  the  Interest  to  keep 
In  good  repair  the  Cemetery  of  St  Catherine 
at  New  Haven.  Upon  Rapier's  death,  the 
bond  or  its  proceeds  were  to  be  turned  over 
to  the  parish  priest  of  St  Catherine's  Church, 
to  be  used  for  the  same  purpose.  Manifestly, 
the  Instrument  is  sufficient  to  declare  or 
create  a  trust,  and  having  been  signed,  ac- 
knowledged, and  delivered  by  the  trustee, 
and  thereafter  recorded  in  the  manner  au- 
thorized and  required  by  law,  tbe  debt  thus 
arising  to  the  cestui  que  trust  is  a  debt  due 
by  the  trustee  of  an  express  trust  created 
by  deed  within  the  meaning  of  the  statute, 
and  is  therefore  a  pr^erred  dalm  against 
the  assigned  estate. 

Judgment  reversed,  with  directions  to  enter 
Judgment  in  coDformity  with  this  opinion. 
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BQUITABLB  LIFE  ASStJR.   SOCIEnCT  T. 
SORTER  et  aL 

<Coart  ot  Appeals  of  Eentacky.  March  14, 
1S13.) 

L  Insubanoe  ^  14S*)— Lm  Pouciss--IUt^ 

OBMATION. 

Where  a  life  policy  was  payable  to  Innir- 
ed's  wife,  if  UtIdk,  and,  if  not  living,  to  in- 
rared's  aurriTing  cnildren,  etc.,  a  Judgment,  in 
an  action  by  Insured's  daughter  to  reform  a 
substituted  policy.  Issued  after  the  wife's  death, 
by  providing  that  It  should  be  payable  to  the 
daughters,  by  name,  and  such  children  of  in- 
sured aa  might  survive  him,  was  improper ;  the 
interests  of  the  daughters  under  the  ori^nal 
policy  being  contingent  upon  their  surviving 
their  father,  while  the  substituted  policy  would 
give  them  a  vested  interest 

[Eld.  Note.— For  other  cases,  see  Insurance, 
Gent.  Dig.  H  265-272 ;  Dec  Dig.  }  143.*] 

2.  Rkfobiutioh  or  Inbtbuhents  (i  4S*>— 

OOKFOBICITT   TO    OnaXNAL  COHT&AOI^NK- 

A  iudgmmt  reforming  a  contract  cannot 
add  to  It  an  obligation  not  assumed  under  the 
original  agreement. 

[Bd.  Note.— For  other  cases,  see  RefonnatioD 
of  Instroments,  Gent  Dig.  |  190;  Dee.  Ug.  i 
4a*] 

Appeal  from  Circuit  CJourt,  Daviess  County. 

Action  by  Peterson  Sorter  and  another 
against  the  Bqultable  life  Aasnrance  Sodety. 
Judgment  (or  plalntfflb,  and  defoidant  ap> 
peals.  Berersed,  with  directions. 

Humphrey,  Middleton  &  Humphrey,  of  Lou- 
isville, and  George  W.  Jolly,  of  Owensboro, 
for  appellant  Sweeney,  ElUa  ft  Sveouar,  ot 
OwQustwro,  for  aK>olleeB. 


HILLBB,  X  On  January  Kt,  18B0,  appe- 
lant issued  to  Charles  Budy  a  20-payment 
life  insurance  policy  for  15,000.  This  policy 
was  numbered  467382,  and  its  beneficiary 
clanae  read  as  follows:  ^Doea  ivomlse  to 
pay  to  Olive  Bddy,  wife  of  Charles  Rudy, 
for  her  sole  use,  If  living,  in  comformity 
snth  the  statute^  and,  if  not  living,  to  the 
surriTlng  clilldr«i  of  said  Charles  Rudy,  or 
their  guardian,  for  tlieir  use^  at  if  there  be 
no  such  children  Burviving,  then  to  the  ex- 
ecnt0T8»  administrators  or  assigns  of  said 
Charles  Rudy."  There  was  no  provision  In 
the  policy  for  a  change  of  beiefidariee.  It 
did  contain,  however,  a  (dause  providing  for 
a  paid-up  policy,  after  three  years,  for  as 
many  twentieths  of  the  original  policy  as 
complete  annual  premiums  had  been  paid. 
Olive  Rudy,  the  wife,  died  on  February  6, 
1896,  leaving  two  Infant  children,  the  appel- 
lees Delilah  Sorter  and  Mary  J.  Rudy.  On 
April  9,  1906,  COiarles  Rudy,  the  Insured, 
qualified  In  the  Daviess  county  court  as 
guardian  ot  his  two  daughters;  and  at  the 
same  time  an  ordex  was  ^tered  In  that  court 
authorizing  Rudy,  as  guardian,  to  execute  to 
appellant  society  an  absolute  release  of  the 
interests  Ms  wards  owned  In  the  insurance 
policy  above  referred  to.    Pursuant  to  that 


OTder.  Budy,  as  guardian,  nqoeated  and  au- 
thorised aiv^lant  to  issue  a  sabstitate  paid- 
up  policy,  as  provided  1^  the  snxreiida 
dause  of  the  policy,  for  elgta^twentleth8  ot 
the  original  policy;  he  having  paid  8  premi- 
ums ont  of  20i  further  requested  appe- 
lant to  inswt  In  said  jwUcy  for  $2,000  a  bea- 
efldary  dense  maUag  the  policy  payable  to 
"Charles  Rudy,  his  executors,  administra- 
tors, and  assigns."  On  the  faifli  <it  a  certl- 
fled  copy  of  the  order  of  the  Daviess  county 
court  authorising  Rudy,  as  guardian,  to  re- 
lease the  rights  of  bis  vnrds  under  the 
original  policy,  appdlant  Issued  a  substitut- 
ed pcdlcy,  as  requestedt  on  A^il  14*  1900^ 
which  insured  the  life  of  Charles  Rudy  for 
$2,000,  and  was  payable  to  ''Charles  Rudy, 
bis  executors,  administrators,  and  asrigns." 
On  the  same  day  appdlant  loaned  to  CXiarlei 
Rudy  the  sum  of  f 745,  evidenced  by  his  note, 
and  took  the  substituted  or  second  policy  as 
security  for  its  paymoit 

On  March  81,  ISIO,  this  action  was  in- 
stituted by  Ddllah  Sortra  and  Ifary  J.  Rudy 
against  appellant  and  COiarlea  Body  to  re- 
quire appellant  to  reform  the  substituted 
policy  hy  making  it  payable  la  accordance 
with  the  terms  and  toior  of  the  orlghial 
policy.  The  answer,  as  amended,  among 
other  things,  alleges  that  Charles  Rudy  had 
paid  91,400  In  premiums  upon  the  original 
policy,  and  that  by  reason  thweof  his  wlf^ 
Olive  Rudy,  ms  indebted  to  him  in  that 
sum,  which  was  unpaid;  and  appellant  as- 
sorted  a  right  to  daim  a  snfllclaicy  of 
Charles  Rudy's  intnest  In  the  policy,  by 
way  <^  subrogation,  to  pay  the  f745  which 
the  company  had  loaned  him.  Ajipellant 
does  not  claim  that  the  county  court  lud 
Jurisdiction  to  make  the  order  auOiorlzlng 
Rudy,-as  guardian,  to  snrrenda:  the  policy 
so  as  to  diange  the  benefldary,  or  that  the 
order  Increased  Rudy's  power  as  guardian  to 
any  extmt  l%e  trial  court  sustained  a  de- 
murrer to  the  answer,  and,  the  defendant 
dedlnlng  to  plead  further,  a  Judgment  was 
entered,  denying  appdlant  any  Uexi  upon  or 
interest  in  the  policy  reason  of  Its  loan 
of  f74S  to  lUidy.  and  further  directing  appel- 
lant to  issue  to  Delilah  Sorter  and  Hary  J. 
Rudy,  end  sudi  surviving  child  or  children 
of  said  Charles  Rudy  as  might  be  living  at 
the  death  of  Charles  Rudy,  a  policy  for  $2,- 
000.  In  other  words,  the  Judgment  directed 
the  new  policy  to  be  substantially  in  Oie 
same  wwds  and  figures  as  the  original 
policy,  except  that  it  substituted  the  names 
of  Delilah  Sorter.  Mary  J.  Rudy,  and  audi 
other  children  of  Charles  Rudy  as  he  mUcht 
leave  surviving  him  as  beneficiaries  In  the 
place  of  CSiarles  Rudy's  surviving  children, 
and,  if  none,  then  to  Charles  Rudy's  execu- 
tors, administrators,  or  assigns.  From  that 
Judgment  the  defmdant  prosecutes  this  ap- 
peal, and  for  a  reversal  it  relies  upon  the 
single  point  that  the  Judgmoit  is  erroneous. 
In  that  it  changed  the  benefldaries  in  the 
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mbsdtnted  xiollcy  from  those  la  the  original 
poUC7,  tnd  thereby  required  appellant  to 
perform  a  contract  which  It  never  made. 

The  original  policy  was  payable  to  Olive 
Rudy,  the  wife,  if  llvliig,  and,  if  not  living, 
to  tlie  snnrlvlDg  children  of  Charles  Bady,  or, 
It  there  should  be  no  dilldren  surviving  him. 
then  to  the  executors,  administrators,  and 
assigns  of  Charles  Rudy;  wiiile  the  Judgment 
directed  the  substituted  policy  to  be  made 
payable  to  Delilah  Sorter  and  Mary  J.  Rudy 
and  such  surviving  children  of  Charles  Rudy 
as  might  be  living  at  the  time  of  his  death. 
Clearly  the  judgment  departed  from  the  con- 
tract as  originally  made  between  the  parties, 
since  under  the  original  policy  the  respec- 
tive Interests  of  Delilah  Sort^  and  Mary  J. 
Body  were  contingent  upon  their  surrlvlng 
th^  father;  while  under  the  policy  ordered 
by  the  Judgment  they  were  given  a  vested 
Interest  not  subject  to  be  so  divested.  Under 
the  original  policy,  if  Cliarlea  Rudy  were 
survived  by  neither  Ms  wife  nor  dilldren, 
the  policy  would  be  payable  to  his  estate, 
and  in  that  way  appellant  might  have  an 
opportunity  to  set  off  its  note  for  $745 
against  the  claim  of  Charles  Rudy  under  the 
policy;  while  under  the  policy  ordered  by 
the  judgment  Charles  Rudy's  estate  could 
under  no  drcnmstanceB  become  the  beneflc- 
lary. 

[ti  It  is  elementary  law  that,  where  one 
snccessfnlly  seeks  to  have  a  contract  reform- 
ed so  as  to  conf<»TD  to  the  true  or  original 
contract  between  the  parties,  the  Judgment 
should  conform  to  the  contract;  It  cannot  add 
to  the  contract  an  obligation  not  made,  or 
make  a  new  contract  for  the  parties.  Spronle 
V.  WInant,  7  T.  B.  Mon.  195,  18  Am.  Dec  164; 
Webb  V.  Conn,  1  lAtt  82,  13  Am.  Dec.  223; 
UcGonnell  T.  Dunlap,  Hardin,  41,  8  Am.  Dec 
723:  Uoyd  v.  O'Bear,  08  S.  W.  483,  22  Ky. 
Law  Rep.  1000. 

In  the  case  at  bar  appellees  would  sustain 
the  Judgment  making  the  change,  because 
the  original  answer  says,  evidently  by  in- 
advertence,  that  the  original  policy  was 
payable  to  Olive  Rudy,  If  living,  and  If 
not  living,  to  the  surviving  children  of  the 
Insured;  and  that  the  new  or  substituted 
policy  for  $2,000  was  payable  in  the  same 
manner.  This,  however,  was  a  mistake, 
since  the  original  policy  was  not  payable  as 
there  recited,  but  otherwise,  as  heretofore 
stated.  At  the  time  the  answer  was  filed, 
neither  policy  had  been  filed  In  the  case,  and 
the  substitnted  policy  has  nev^  been  filed. 
Subsequently,  however,  the  original  policy 
was  filed,  and  fbe  amended  answer  accurate- 
ly sets  out  Its  provisions  as  to  the  beneficia- 
ries, thus  correcting  the  mistake  originally 
made.  Under  this  state  of  the  pleadings  it 
was  error  for  the  circuit  Judge  to  require 
aM>^)utt  to  issue  a  new  policy  dillMng  In 
its  terms  from  the  original  policy. 

The  Judgment  of  the  circuit  court  is  re- 
versed, with  instmctions  to  &itex  a  Judg- 
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ment  requiring  appellant  to  Issue  a  policy 
payable  jnedwly  as  the  original  policy  was 
payable^ 


WHITE  V,  WHITEL 

{Court  of  Appeals  of  Kentucky.  March  18, 

^  1»13.) 

1.  DivOBCB  (I  287*)— Appkai^Review. 

Where  both  the  husband  and  wife  asked  a 
divorce  on  the  ground  of  abandonment  by  tbe 
other,  a  Judgment  of  divorce  improperly  grant- 
ed to  the  husband  could  not  be  reversed,  but 
the  improper  denial  of  alimony  to  tbe  wife 
could  M  corrected  on  appeaL 

[Bd.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  |  771;  Dec  Dig.  {  287.*] 

2.  DiVOBCC  (i  133*)— EVinBNCl— WBIOHT  AMD 
BUFriOIBNCT. 

In  a  husband's  action  for  divorce  on  the 
ground  of  abandonment,  where  the  wife  coun- 
terclaimed  for  a  divorce  and  alimony  on  the 
same  ground,  evidence  held  to  show  beyond  a 
doubt  that  the  husband  abandoned  tlie  wife, 
and  hence  the  chancellor  erred  in  denying  ali- 
mony to  the  wife. 

[Eld.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  H  446-448;   Dec.  Dig.  }  133.*J 

3.  Divorce  <{  225*)— Aumont—Defxnses. 

Alimony  to  which  the  nife  is  otherwise  en- 
titled will  not  be  denied  because  the  bnsband 
is  a  Door  man  with  no  property,  where  he  is 
able-bodied  and  capable  of  eammg  wages. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  H  647-660;  Dec  Dig.  {  226.*] 

Appeal  from  Clrenlt  Cot^  Whitley  County. 

Action  for  divorce  by  W.  N.  White  against 
Louise  White.  From  the  judgment,  defend- 
ant appeala.  Beversed  and  remanded,  with 
directions. 

W.  B.  Henry,  of  Williamsburg,  for  appel- 
lant B.  O.  Underwood,  of  WlUiamsborft 
for  antellfie. 

CLAY,  C.  Plaintiff,  W.  N.  White,  brought 
this  action  against  his  wife,  Louise  White, 
to  obtain  a  divorce  on  the  ground  of  aban- 
donment She  filed  an  answer  and  counter- 
claim against  plaintiff,  asking  for  a  divorce 
and  alimony  on  tbe  same  ground.  On  final 
bearing  the  chancellor  granted  plaintiff -a 
divorce,  but  adjudged  that  defendant  was 
the  owner  of  the  household  goods  and  kitch- 
en furniture  to  her  possession.  He  further 
adjudged  that  defendant  was  not  entitled  to 
alimony,  and  from  this  part  of  the  Judgment 
def^Klant  aiH>cals. 

[1]  While  a  judgment  of  divorce  improp- 
erly granted  to  the  husband  cannot  be  re- 
versed, such  alimony  may  be  adjudged  to 
the  vrlfe  as  on  the  whole  case  she  ought  to 
receive.  Masterson  v.  Masterson,  46  S.  W. 
20,  20  Ky.  Law  Rep.  631. 

[2]  Two  witnesses,  James  Morgan  and  The- 
odore Helnze,  Jr.,  testified  for  plaintiff.  Mor- 
gan testified  that  he  was  acquainted  with  the 
parties,  and  that  he  had  been  at  their  house. 
At  the  time  he  testified  plaintiff  and  defend- 
ant had  been  living  apart  for  about  14 
months.   Plaintiff  was  at  work  In  Bourbon 
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«mnt7«  and  while  be  was  gone  defendant  left 
plaintlfTB  house  without  any  fault  <m  his 
part  On  cross-examlnatton  wltneae  stated 
that  he  was  not  present  when  plalntUE  and 
defendant  separated.  He  knew  when  plaln- 
tUE came  back  from  Farli^  where  be  had 
gone  to  work,  and  that  be  and  defendant 
bad  not  UTed  together.  All  be  knew  about 
the  separation  was  "by  passing  around  there 
and  not  seeing  them  at  home."  He  knew 
plaintiff  cut  not  leave  defendant,  because  he 
was  so  good  to  her  when  at  home.  Plain- 
tiff did  leave  her  when  be  went  to  Paris, 
but  be  vr&it  out  Uiere  to  work  and  provide 
foe  bOT,  He  knew  this  because  pe(qple  told 
talm  that  plaintiff  wait  out  there  to  woiic, 
and  plaintiff  took  his  tools  with  him.  While 
plaintiff  was  away,  defendant  moved  into 
another  building  a  few  yards  distant  Did 
not  remember  the  cause  of  their  separation. 

^nieodore  H^nse,  Jr.,  testified  that  he  was 
18  years  of  age,  and  resided  at  Williamsburg, 
Ky.  He  was  personally  acquainted  with  the 
parties  to  the  action ;  bad  visited  tiielr  bouse 
while  they  lived  t<«ether  as  husband  and 
wife.  Plaintiff  treated  the  defendant  well 
so  flar  as  be  knew.  While  plaintiff  was  away 
at  work  his  wife  moved  to  another  place,  and 
since  that  time  tb^  had  not  lived  togethw. 
It  was  In  the  numth  of  February,  1911,  whm 
she  abandoned  the  home  of  plaintiff  without 
fault  on  bis  part 

For  defendant,  Charlie  White,  aged  20 
years,  testified  that  plaintiff  and  defendant 
were  bis  father  and  mother.  In  the  month 
of  February,  1911,  his  father  Just  walked 
off  and  left  bis  mother.  After  his  father  left, 
his  mother  remained  In  the  honse  until  Au- 
gust, 24,  1911.  She  tlun  moved  to  another 
bouse  about  60  yards  away.  He  never  saw 
his  father  again  until  June,  1911.  When  his 
fiither  returned  be  stayed  with  his  sister, 
Vina  Hammo^  He  never  saw  bis  fatber  at 
home  with  his  moth^  after  be  returned.  His 
fatber  was  an  able-bodied  man.  His  mother 
always  treated  bis  father  well.  He  bad 
beard  bis  father  curse  his  mother.  On  cross- 
examination,  witness  stated  that  when  bis 
father  left  be  said  he  was  going  to  leav& 
The  bouse  his  fatber  and  mother  wa»  liv- 
ing In  at  the  time  bis  fatber  went  away  was 
a  rented  bouse. 

Julia  UcVarland  testified  that  she  Uved 
next  door  to  the  plaintiff  and  defendant 
Plaintiff  1^  the  defendant  In  the  month  of 
February,  1911.  Since  that  time  be  bad  not 
lived  with  her.  Sbe  never  saw  plaintiff  at 
the  home  of  defendant  after  he  came  back 
from  Paris.  The  reputation  of  James  Mor- 
gan and  Theodore  Helnze,  Jr.,  for  veracity 
was  t»d. 

Mrs.  James  Byrd  testified  that  she  bad 
known  the  parties  for  10  or  11  years.  When 
plaintiff  returned  after  leaving  the  def^dant 
he  made  his  home  at  Mrs.  Hammock's.  Mrs. 
White  was  living  in  the  same  bouse  when 
be  returned.  Witness  had  frequently  been 
to  their  home,  and  defendant  always  treated 


plaintiff  well.  Witness  also  said  that  the 
reputation  of  Morgan  and  Helnze  for  ve- 
racity was  bad.  On  cross-examination,  wit- 
ness said  that  she  knew  Mr.  White  left  his 
wife.  Why  be  left  she  did  not  know. 

Mrs.  Louise  Hasalngale  testified  that  plain- 
tiff and  defendant  were  living  in  her  boose 
at  the  time  of  the  separation.  Mrs.  White 
was  living  in  the  same  house  when  plalntlfl 
returned  to  Williamsburg.  PlalnOtt  did  not 
go  to  his  own  home  when  he  returned,  btit 
made  his  home  with  bis  slstw,  Tina  Ham- 
mock. After  plaintiff's  return  to  WUUams- 
burg,  defoidant  moved  tatto  a  brick  bouse 
a  short  distance  away,  and  bad  Uved  tbeie 
ever  since.  Sbe  bad  often  been  to  plaintiffs 
and  defendant's  bouae,  but  bad  never  heard 
of  a  word  betweoi  them.  Judging  from 
what  the  neighbors  said  of  Bud  Morgan  and 
Theodore  Helnze,  Jr.,  their  r^utatlon  for 
veracity  was  bad. 

Mrs.  Spence  Ias  testified  that  plaintiff  left 
bis  home  during  the  monOk  of  February, 
1011,  but  returned  some  Ume  during  the 
month  of  June,  1911.  When  he  returned  he 
made  his  home  irlth  his  sister,  Bfrs.  Ham- 
mock. Defendant  Uved  In  the  same  house 
when  ^alntlff  retumed  to  WllUamsburg  that 
they  lived  in  when  he  went  away.  Defraid- 
ant  had  on  hand  a  smaU  amount  of  house- 
bold  goods.  Defendant  bad  no  other  prop- 
erty or  Income^  The  reputation  of  James 
Morgan  and  Theodore  Helna^  Jr.,  tot  ve- 
racity was  bad.  On  croas-examlnation  wit- 
ness stated  that  she  understood  that  plaintiff 
had  gone  away  to  get  worit.  malntiff  was 
a  very  poor  man,  and  owned  no  property 
so  far  as  she  knew.  She  saw  plalntUC  the 
day  after  he  returned  to  WllUamsburg. 

nalntlff  predicated  bis  ri^  to  a  divorce 
on  the  fact  that  while  be  was  away  work- 
ing for  his  wife,  she  abandoned  hte  homa 
The  witnesses  who  testify  In  bis  b^lf  know 
absolute  nothing  about  the  (drcumstances 
under  which  be  left  borne.  While  saying 
that  he  left  for  tt»  purpose  of  getting  work, 
they  admit  that  tta^  obtained  this  informa- 
tion from  n^ghbors.  The  imly  Act  that  they 
testify  to  la  that  while  plaintiff  was  gnne  de- 
ftekdant  left  the  rented  honse  whl<dk  th^  had* 
formerly  occupied.  They  do  not  testify  tbat 
plaintiff,  on  his  retam,  itant  to  the  honse 
which  be  bad  formerly  occupied.  They  say 
tbat  be  went  to  live  with  his  sister.  Both 
witnesses  for  plaintiff  were  impeached.  On 
the  other  hand,  several  witnesses^  Indndlng 
the  son  of  plaintiff  and  defendant,  testify  em- 
phatically tbat  defendant  treated  plaintiff 
In  a  proper  manner,  and  that  he  voluntarily 
left  his  home.  He  retumed  to  WUllamsbnrg 
long  before  defendant  moved  to  tiie  adjoin- 
ing house.  Instead  of  returning  to  his  home, 
be  went  to  Uve  with  his  sister.  This  la  not 
a  case  where  the  Judgment  of  the  chancellor 
Bhonid  be  upheld  because  the  evi^nce  Is  con- 
flicting, and  upon  a  consideration  of  tbe 
whole  case  tbe  mind  Is  left  In  doubt,  hat  a 
case  where  the  overwhelming  wdgfat  ttf  tlie- 
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evidence  Is  In  favor  of  the  defendant,  and 
leaves  no  doubt  titat  plalntUf  abandoned  ber. 

[3]  Under  these  circonutances,  defendant  is 
clearly  entitled  to  alimony,  and  the  mere 
fact  that  plaintiff  is  a  poor  man  and  has  no 
property  is  no  reason  for  denying  her  relief, 
when,  as  the  record  shows,  be  is  able-bodied 
and  capable  of  earning  wages.  Taking  Into 
consideration  the  drcnmstances  and  condi- 
tions of  the  parties,  we  conclude  that  plain- 
tiff shoold  pay  defendant  alimony  at  the  rate 
of  $10  a  month  for  a  period  of  16  months, 
making  the  total  sum  to  be  paid  $150. 

Judgment  reversed,  and  cause  remaudedt 
with  directions  to  enter  Judgment  la  con- 
formity with  this  opinion. 


SOUTH  COVINGTON  &  0.  ST.  BT.  CO.  t. 

HARBIS. 

(Conrt  of  Appeals  of  Eentocky.    March  18, 
1913.) 

1.  CABBiEBa  (I  280*)— Stbsbt  Raii,wats  — 

DUTT  TO  PABSEnOKBS. 

The  duty  of  a  street  railway  company  as 
a  common  carrier  to  use  the  highest  degree  of 
care  practicable  to  protect  passengers  from 
injuiy  extends  to  everything  uiat  may  happen 
during  the  carriage. 

TE^  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  M  1086-1092, 109&-1108, 1109, 1117; 
Dec.  Dig.  r28a*] 

2.  CAUZEn  (I  29^)— Stbket  BAiLWAn— 

DUTT  TO  PaSSBNOEBS. 

While  a  carrier  is  not  liable  for  injury 
inflicted  by  a  fellow  paBsenger,  if  the  injury 
could  not  have  been  reaaonably  foreBeen  by  the 
carrier's  employl^,  as  where  a  fellow  passenger 
in  alighting  from  a  car  not  overcrowded  care- 
lessly or  intentionally  Bhoves  or  pushes  another 
passenger,  a  street  railway  company  is  liable 
for  injnries  suBtalned  by  a  passeager  who, 
on  account  of  the  crowded  condition  of  a  car, 
was  compelled  to  stand  on  the  rear  platform, 
and  was  injured  by  a  rash  of  passengers  in 
leaving,  the  car  at  a  tranter  point,  if  the  com- 
pany's employes  failed  to  nse  a  high  degree 
of  care  to  avoid  sacb  injniy. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  H  1200-1203;  Dec.  Dig.  |  206.*] 

8.  Apfkaz.  ahd  Ebbob  (I  1060*)— Habmlms 

EBBOB— MlBCORDUCT  OF  JCBT. 

Defendant  in  a  personal  injury  action  can- 
not complain  of  misconduct  of  Jurors  who,  on 
returning  into  conrt,  said  that  they  had  already 
agreed  to  find  for  plaintiff,  biit  could  not  agree 
upon  the  amount,  and  that  farther  considera* 
tion  would  result  in  a  verdict,  in  the  opinion 
of  one  of  the  Jurors,  where  the  trial  conrt 
promptly  admonished  the  Jurors  to  desist  from 
Btating  what  happened  in  the  jury  room,  they 
were  not  influenced  by  any  improper  motive, 
and  it  does  not  appear  that  any  improper  con- 
sideration influenced  the  verdict. 

[Kd.  Note.— For  other  caaeB,  see  Appeal  and 
Error.  Cent.  Dig.  H  4186.  4138,  41^;  Dec 
Dig.  ^106&*] 

Aiveol  tnm  dicidf  Court,  Kenton  Goun- 
^,  Grtminal,  Cnnmon-Law*  and  Bqnity  Dt- 
wUAtat. 

Action  by  Anna  Belle  Harris  ftgalnst  the 
South  Covington  A  Cincinnati  Street  Hall- 


way Company.  Judgment  for  xOalntUE,  and 
defendant  appeals.  Affirmed. 

Bobwt  O.  Simmons,  ot  Corington,  tat  ap- 
pellant B.  F.  OiaElanl,  of  Covington,  for 
appellee 

CARROm  J.  In  January,  1911,  the  ap- 
pellee, a  colored  woman,  was  pushed  or 
thrown  from  one  of  the  appellant  company's 
cars  in  which  she  was  riding  as  a  passenger. 
Charging  that  the  accident  and  resulting  In- 
Jury  was  due  to  the  negligence  and  careless- 
ness of  the  company,  she  brought  this  suit  to 
recover  damages,  and  on  a  trial  a  Judgment 
In  her  fovor  for  $1,600  was  entered. 

It  appears  from  the  evidence  in  behalf  of 
appellee  that  she  boarded  the  car  early  In 
the  morning  at  Ninth  and  Greenup  streets. 
In  Covington,  for  the  purpose  of  going  to 
Cincinnati ;  that,  when  she  got  on,  the  car 
was  well  filled  both  on  the  inside  and  on  the 
platform,  but  there  was  some  standing  room 
In  both  places;  that,  when  she  went  to  the 
door  for  the  purpose  of  going  inside  the  car, 
she  asked  the  conductor,  who  was  jitanding 
In  the  door,  to  let  her  In  two  or  three  times, 
but  he  paid  no  attention  to  her  request,  and, 
being  unable  to  get  In  the  car,  was  compelled 
to  remain  standing  on  the  platform;  that, 
after  she  boarded  the  car,  it  stopped  several 
times  to  let  on  passengers  before  reaching  a 
point  on  Court  avenue  In  Covington  at  which 
the  car  stopped  for  the  purpose  of  transfer- 
ring passengers  to  other  local  cars  before 
proceeding  on  Its  way  to  Cincinnati ;  that, 
when  the  car  got  to  the  transfer  station,  it 
was  crowded  with  passengers  on  the  In^de 
and  on  the  platform,  and  the  passengers  on 
the  platform  had  so  completely  surrounded 
app^ee  that  she  could  not  move  in  any  di- 
rection; that,  when  the  car  stopped  at  the 
transfer  station,  a  crowd  of  passengers  got 
off  In  a  ru^  for  the  purpose  of  getting  on 
other  cars  that  were  standing  ready  to  start, 
and  alwut  the  time  these  passengers  were 
getting  off  the  car  on  which  she  was  riding 
was  suddenly  started  with  a  Jerk,  and  the 
Jerk  of  the  car,  together  with  the  pushing 
and  crowding  of  the  passengers  In  their  ef- 
forts to  get  off,  caused  het  to  be  thrown 
from  the  platform  to  the  street 

There  la  really  little  contradiction  In  the 
evidence  as  to  the  fact  that  the  car  and  the 
platform  awfully  crowded,  and  it  Is 

clear  that  there  was  a  rush  of  the  paaaoigers 
to  get  off  at  this  transfer  stattim,  and  that 
in  this  rush  appellee,  in  some  way,  was 
pushed  or  thrown  by  them  from  the  plat- 
form. The  case  tor  appellee  was  pnt  on  the 
ground  that  the  pushing  and  crowding  of  the 
passengers  In  Oair  dtorta  to  get  ol^  to- 
gether  with  the  sodden  Jerk  of  the  car,  caus- 
ed her  to  be  Uirown  and  that  the  com- 
pany was  negligent  In  Jerking  the  car,  and 
also  In  permitting  it  to  become  so  crowded 
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tbat  the  pasaengen  In  getting  off  almost 
necessarily  puulied  or  shored  her  from  the 
platform;  while  the  theory  of  the  railway 
company  Is  that  there  was  no  unusual  or  un- 
necessary Jerk  of  the  car,  and  that  appellee, 
who  was  standing  on  the  platform,  was  push- 
ed firom  It,  without  any  fault  on  Its  part,  by 
passengers  getting  off  the  car,  for  whose  acts 
It  was  not  responsible. 

We  may  at  this  point  say  that  there  Is  no 
evidence  that  appellee  was  guilty  of  any  neg- 
ligence, and,  omitting  further  reference  to 
the  Jerk  of  the  car.  It  is  evident  that  she  was 
pushed  or  crowded  oft  the  rear  platform,  on 
which  she  was  standing  when  the  car  stop- 
ped at  the  transfer  station,  by  the  passen- 
gers In  th^r  hurry  to  get  off  the  car,  which 
was  crowded  to  its  utmost  capacity  of  stand- 
ing room  both  on  the  Inside  and  on  the  plat- 
form. Viewing  the  case  from  this  stand- 
point, the  question  for  our  decision  is,  Did 
the  company  commit  a  breach  of  the  duty  it 
owed  appellee  In  permitting  the  car  to  be- 
come so  crowded  as  that  passengers  in  an 
effort  to  get  off  at  this  transfer  station  were 
almost  necessarily  compelled  to  push  and 
crowd  and  shore  appellee,  who  did  not  want 
to  get  off,  to  such  an  octent  and  with  such 
force  as  to  cause  her  to  be  pushed  or  thrown 
from  the  platform? 

It  Is  argued  by  counsel  for  the  company 
that  the  carrier  should  not  be  made  respon- 
dble  in  damages  for  the  acts  of  a  crowd  of 
passengers,  who,  In  thcdr  hurry  to  get  off  of 
a  car,  unintentionally  or  purposely,  it  mat- 
ters not  which,  push  or  crowd  another  pas- 
senger who  does  not  wish  to  get  off  from 
the  platform.  It  is  said  that,  when  the  car- 
rier has  furnished  a  suffldent  and  properly 
equipped  and  operated  car,  it  la  under  no 
duty  to  anticipate  that  passengers  In  gettti^ 
oft  the  car  will  Injure  another  passoiger, 
and  that.  If  a  passenger  la  injured  by  the 
acta  of  otha  paaamgera  in  getting  off  the 
car,  the  carrier  Is  not  liable  In  damages.  The 
other  view  of  the  caae  la  that  when  a  ear- 
lier permits  its  car  to  become  ao  crowded 
with  pasaengers  as  that  those  wishing  to 
alight  at  a  station  cannot  do  bo  without 
puahlne  and  crowdli^  a  passcaiger,  ^o  does 
not  deelre  to  alight,  to  anch  an  e^nt  as  to 
cause  him  to  be  thrown  or  shoved  from  the 
«ar,  the  company  atiould  be  held  liable  in. 
damages  upon  tlie  ground  that  It  is  under  a 
duty  to  anticipate  the  reasonable  and  nat- 
ural conduct  of  pasaengera  in  making  an  ef* 
fort  to  get  off  of  a  car  tbat  haa  been  per- 
mitted by  its  aervanta  to  become  bo  over* 
crowded  as  that  the  pasaengera  cannot  all^t 
without  shoving  and  poshing  to  anch  an  ex- 
tent as  to  endanger  the  safety  of  thoae  vbo 
do  not  wiah  to  aUg^ 

[1]  It  la  elementary  lav  that  a  atreet  car 
company  aa  a  common  carrier  of  passengers 
must  exerdae  the  highest  degree  of  care 
practicable  and  ccmsistait  with  the  proper 
cmdoct  of  ita  InudneBs  to  insure  their  pro- 


tection from  injury  while  being  carried,  and 
this  duty  extends  to  and  embraces  every- 
thing that  may  tiappen  during  the  carriage 
that  the  carrier  can  prevent  by  exercising 
this  high  degree  of  care. 

[2]  It  is  also  true  tbat  a  carrier  is  not  to 
be  held  liable  for  a  wrong  done  or  an  injiuy 
Inflicted  by  the  act  of  a  passenger  that  could 
not  be  reasonably  anticipated  by  the  servanta 
of  the  carrl^  charged  with  the  duty  of  look- 
ing after  and  protecting  passengers  from  la- 
Jury,  and  so  if  a  passenger.  In  alighting  from 
a  car  not  overcrowded,  should  carelessly  or 
thoughtlessly  or  Intentionally  shove  or  push 
another  passenger,  thereby  causing  him  to 
sustain  Injury,  the  carrier  should  not  be  held 
responsible,  as  it  cannot  be  presumed  to  an- 
ticipate what  rude  or  reckless  or  careless 
conduct  a  passenger  in  his  hurry  to  get  off 
may  be  guilty  of,  or  be  prepared  to  prevent 
It  But  a  carrier  can  determine  the  number 
of  passengers  that  may  be  safely  carried  In 
a  car,  and  it  can  control  the  number  tbat 
shall  be  permitted  to  ride  on  a  car,  and 
from  its  knowledge  of  conditions  it  can  rea- 
sonably anticipate  the  number  of  passengers 
that  will  get  on  and  off  at  given  points  dur- 
ing certain  hours  In  the  day,  and,  when  a 
carrier  permits  a  car  to  become  overcrowded 
with  paaaengers,  it  aasnmes  the  obligation  of 
exerdaing  the  highest  practicable  d^ree  of 
care  consistent  with  the  proper  conduct  of 
its  bnsiness  to  prevent  a  passenger  from  be- 
ing injured  by  the  poshing  and  crowding  <^ 
other  passengers  at  points  where  it  may  rea- 
sonably eqwct  large  numbers  of  pasaengers 
to  get  off  its  car.  as  it  was  the  custom  to  do 
at  the  transfer  atatlon  wliere  appellee  was  in- 
jured. While  a  carrier  may  not  be  under  any 
duty  to  antldpate  or  provide  against  acci- 
dental injury  that  may  be  Inflicted  by  the 
rudenesa  or  carelessneas  of  one  or  a  few  pas- 
sengon.  It  must  be  diarged  with  Itnbwledge 
of  tlie  hablta  of  crowds  of  pasaeiverB  aud 
thdr  indifference  for  the  rights  of  othors 
when  they  are  In  a  bnrry  to  get  off  at  tiie 
twmlnal,  transfer,  and  other  podnta  estab- 
lished by  it 

It  was  therefore  the  duty  of  the  servants 
of  the  carrier  In  charge  of  the  car  on  which 
appellee  was  riding,  when  It  reached  the 
transfer  station  at  whldi  she  was  injured,  to 
take  anch  precanttona  as  the  high  degree  of 
care  for  her  safety  demanded  to  protect  her 
firom  being  injured  by  the  crowd  it  might  rea- 
sonably anticipate  would  and  did  leave  the 
car  at  tbia  point.  But  it  doea  not  appear 
from  tbe  evidence  tJiat  anything  whatever 
waa  done  by  the  servants  of  the  company  to 
prevent  her  from  being  pushed  or  thrown 
from  the  car.  They  made  no  effort  and  ex- 
ercised no  care  to  save  her  from  injury.  Ap- 
pellee was  not  injured  by  an  Individual  act 
of  rudeness  or  recklessness  or  carelessness, 
but  as  a  result  of  conditions  that  the  carri^ 
had  created ;  and,  when  a  carrier  creates 
conditions  that  imperil  the  safety  of  passen* 
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ger8,  It  must  at  tbe  same  time  take  Bucb  pre* 
canttons  as  la  tbe  exercise  of  the  highest 
practicable  degree  of  care  conaUtent  with  the 
in-oper  condvct  of  Its  hnstaess  are  necessary 
to  save  them  from  danger.  3  Thompson  on 
Negligence,  H  2706A.  2822,  3481;  Lobner  v. 
Uetropolltan  Street  BaUway  Co.,  79  Kan. 
811,  101  Pac  463,  21  li.  R.  A.  (N.  S.)  972; 
Glennen  t.  Boston  Elevated  Railway  Co.,  207 
Mass.  497.  93  N.  R  700,  32  L.  R.  A.  (N.  S.) 
470;  Baldwin  t.  Falrhaven  ft  W.  R.  Co.,  68 
Conn.  5G7,  37  AtL  418;  Kuhleu  t.  Boston  & 
Northern  Street  BaUway  Co.,  193  Mass.  341, 
79  N.  E.  816,  7  U  R.  A.  (N.  S.)  729,  118  Am. 
SL  Rep.  S16;  Elllnger  v.  Philadelphia  B.  R., 
103  Pa.  213,  25  AtL  1132,  34  Am.  St  Bep.  687; 
Bansen  r.  North  Jersey  Street  Railway  Oo^ 
64  N.  J.  UkV,  686,  46  Atl.  71& 

[3]  Another  ground  arged  for  reversal  arose 
out  of  the  alleged  misconduct  of  the  Jury. 
It  appears  that  late  in  tbe  afternoon  of  the 
day  on  which  the  case  was  submitted  to  the 
Jnry,  and  after  they  had  taken  the  case  un- 
der consideration,  they  returned  into  the 
courtroom,  and  stated  they  could  not  agree 
upon  a  verdict  The  court  then  suggested 
that.  If  there  was  any  probability  of  an 
agreemoit,  he,  would  give  them  further  op- 
portunity to  consider  the  case,  and  thereupon 
one  of  tbe  Jurors  said  to  the  court  in  open 
court.  "We  have  already  agreed  to  find  a 
verdict  for  tbe  plaintiff,  but  we  can't  agree 
upon  the  amount,"  and  another  Juror  public- 
ly observed  that  be  believed  further  consider- 
ation would  result  in  a  verdict  After  this 
remain,  tbe  Jury  again  retired  for  consulta- 
tion, and  later  in  tbe  evening  were  dismissed 
by  tbe  court  until  the  foUowii^  morning, 
when  upon  further  comniltatton  tbey  return- 
ed a  verdict 

It  fnrtber  appears  that  a  reporter  for  a 
morning  daily  paper  happened  to  be  in  tbe 
room  when  the  colloquium  between  the  Judge 
and  the  lury  took  place,  and  the  following 
morning  there  appeared  In  the  paper  a  news 
Item  setting  out  in  Bubstance  what  had  oc- 
curred. It  may  be  conceded  that  the  Jnry 
acted  Improperly  in  disclosing  publicly  what 
occurred  In  tbe  Jury  room  befwe  a  verdict 
bad  been  returned,  but  there  Is  no  si^gestlon 
In  the  record  that  what  was  said  or  done 
prejudiced  the  rights  of  tbe  railway  compa- 
ny. The  Jurors  who  voluntarily  made  the 
statements  to  the  court,  and  who  were 
promptly  admonished  by  the  court  to  desist 
from  relating  what  happened  In  the  Jury 
room,  vere  not  influenced  by  any  improper 
motlTe,  nor  does  it  appear  that  anytbiuK  ont- 
side  of  tbe  Jury  room  subsequently  occurred 
that  infiuenoed  them  to  agree  upon  a  ver- 
dict; nor  did  appellee  or  her  counsel  have 
■nytblng  whatever  to  do  or  say  in  respect  to 
the  matter.  In  fact,  counsel  for  neither  of 
the  parties  was  in  tbe  courtroom  at  the  time 
tbe  incident  occurred.  It  does  not  seem  to 
«  to  be  of  snffldent  moment  to  Justify  ns  In 
SrantUig  a  new  trial. 


As.  the  instructions  given  by  tbe  conrt  con- 
formed to  the  law  of  the  case  as  we  have  ex- 
pressed It,  and  the  evidence  was  sufficient  to 
Justly  tbe  verdict,  the  Judgment  Is  affirmed. 


COLLINS  V.  MOBFOLK  ft  W.  BY.  CO. 

(Court  vt  Appeals  of  Kentucky.    March  18» 
1913.) 

1.  TOKTB   (I  2*)— LlABIZJTT  WOM  IHJOBW— 

Ii&w  GovKBirino. 

Where  an  action  Is  broagbt  in  this  state 
for  injuries  occurring  in  a  foreign  itate,  tbe 
rights  and  Uabilitiei  of  the  parties  are  deter- 
mmed  by  tbe  laws  of  such  foreign  state. 
Ed.  Note.— For  other  cases,  see  Torts,  Gent 
,g.  I  2;  Dec.  Dig.  |  2.«1 

2.  TbiAX.  (i  136*)— PbOTIHCB  or  OOUBT  AKD 

JuBT— FoBEion  Law. 

In  an  action  for  injuries  by  a  person 
itruck  by  a  railroad  train  in  Weat  Virginia 
while  walking  on  tbe  tracks,  it  was  tbe  duty  of 
the  trial  court  to  determine  tbe  defendant's 
liabilij^,  noder  tbe  law  of  West  Virginia,  from 
tbe  West  Vlr^nla  dedslons  offered  in  evi- 
dence. 

[Ed.  Note.— For  other  case^  see  TriaLCent 
Dig.  U  818.  820.  321.  328-^;  DecTlMg.  i 
136.*] 

3.  RaILBOADS  (I  376*)— LlABILITT  TOB  IKJU- 

BiEs— Pbbsonb  on  or  Nbab  Tback. 

Under  the  law  of  West  Virginia,  a  railway 
'compaoy  owed  no  doty  to  a  person  walking  on 
its  tracks  not  on  a  public  highway,  except 
to  refrain  from  wantonly  injonng  him  after 
discovering  his  peril;  tbe  company  having  an 
exclusive  right  to  tbe  use  of  its  right  of  way, 
and  the  use  thereof  by  the  pnblic,  however  long 
contiDued,  conferring  do  rights  oa  the  public 

[Ed.  Note.— For  other  cases,  see  Railroads. 
Cent  Dig.  H  1275-1279;  Dec  Dig.  |  376.*] 

4.  RAn.BOADS  (I  376*)— LiABiUTT  roB  lurv- 
bies—Pebsons  on  OB  Nbab  Tbace. 

Where  an  engineer  In  charge  of  a  train 
saw  plaintiff  close  by  the  track  walking  in  the 
same  direction  as  the  train,  and  blew  the 
whistle  and  kept  blowing  it  antil  tbe  train 
struck  plaintiff,  but  plaintiff,  instead  of  step- 
ping from  tbe  track,  stepped  thereon,  where- 
upon the  engineer  applied  the  emergency  brakes 
and  stopped  as  quickly  as  be  could,  as  a  matter 
of  law,  the  company  did  not  fail  in  its  duty 
to  oae  care  to  avoid  Injuring  him  after  discov- 
ering his  peril. 

[Ed..  Note.— For  other  casos.  see  Railroads. 
Cent  Dig.  SS  1275-1279;  Dec  Dig.  f  376.*] 


Appeal  from  Circuit  Court  Boyd  County. 

Action  by  J.  R,  Collins  against  the  Nor- 
folk ft  Western  BaUway  Company.  Judg- 
ment for  Pendant,  and  plaintiff  appeals. 
Affirmed. 

Dlnkle  ft  Prlcbard,  of  Oaflettsburg,  for  ap- 
pellant J.  R.  Johnson,  Jr.,  of  PikeviUe,  and 
Holt  Duncan  ft  Holt,  of  Huntington,  W.  Ta., 

for  appellee. 

LASSINO,  J.  In  December,  1908,  tbe  Nor- 
folk ft  Western  Railway  Company  was  en- 
gaged In  the  construction  of  an  additional 
track  on  its  line  of  railway  firom  Big  Sandy 
Store  eastward  for  a  distance  of  one  mile 
•to  Clarion,  on  the  north  bank  of  Tug  river. 
In  the  state  of  West  Tlri^nta.  At  each  of 
these  pf^tB  a  swinging  bridge  quiis  the  riv- 
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er,  ^rorldliv  oommmilcatloa  wltb  tbe  soath 
dde  of  the  rlTOT,  wbere  tlie  Big  Bandy  Coal 
Oompany  opoates  a  colliery.  On  the  sonttk 
bank  a  ptlTate  roadway  over  the  property 
of  the  coal  company  connects  them  bridges; 
on  the  north  they  are  connected  only  by  the 
railroad,  the  bed  of  which  is  bnilt  at  the 
foot  of  a  mountain  and  near  the  water's 
edge.  Big  Sandy  Store  and  Clarion  are 
maintained  by  the  coal  company,  and  are 
stopping  stations,  tor  local  trains  f6r  the 
receptlw  and  discharge  of  passengers  and 
tt^tgbt  At  the  former  thure  Is  a  store, 
operated  by  the  coal  company,  an  ezitress 
office^  and  post  office.  A  part  of  the  improve- 
ment being  made  by  the  railway  company 
was  the  building  of  a  bridge  across  a  creek 
enyttying  Into  Tng  rlrer  midway  between 
these  two  stations,  the  stone  and  concrete 
work  for  whldi  was  being  done  by  independ- 
ent contractors,  Baxter  ft  Go.  7.  B.  Collins, 
vrbo  lived  east  of  this  creek,  was  employed 
by  Bazto-  ft  Go.  on  this  bridge  work  as 
night  watchman  and  operator  of  two  sta- 
tionary otgines.  On  the  morning  of  Decuu- 
ber  10,  1906,  upon  bdng  relieved  of  bis  du- 
ties, Collins  went  to  the  Big  Sandy  Store 
to  get  an  express  package  consigned  to  him 
and  for  his  individual  use.  Being  unable  tq 
get  the  package,  he  started  down  the  railroad 
track  home  to  breakfftst  and  to  sleep.  It 
was  Oien  about  or  Just  before  tbe  break  of 
day.  When  about  100  feet  from  the  station, 
he  was  struck  and  Injured  by  an  east-bound 
uassenger  train  of  the  railway  company. 
For  the  Injuries  thus  sustiUned  he  sued  tbe 
railway  company,  charging  that  bis  Injuries 
were  due  to  the  negligence  of  the  company, 
Its  fiallnre  to  uerdse  a  proper  lookout  for 
licensees,  who  might  be  upon  the  track,  and 
to  the  excessive  speed  at  whldi  the  train 
was  being  operated.  The  defendant  answer- 
ed, traversiDg  the  material  allegatiouB  of  the 
petition,  pleaded  contributory  negligence, 
and,  furCher,  that  tbe  Injury  to  plaintiff  oc- 
curred in  the  state  of  West  Virginia ;  that 
he  was  then  a  trespasser,  and,  under  the 
laws  of  said  state,  it  owed  to  blm  no  duty, 
other  than  to  avoid  willfully  injuring  him 
after  dlscov^  of  his  peril.  A  reply,  deny- 
ing the  affirmative  matter  of  the  answer, 
completed  the  issue.  Upon  a  trial,  at  the 
close  of  all  the  testimony,  defendant  moved 
to  instruct  the  Jury  peremptorily  to  find  for 
it,  whldi  motion  was  sustained,  and  Judg- 
ment was  entered,  dismissing  the  petition. 
Plaintiff  appeals,  and  calls  in  question  the 
correctness  of  the  ruling  of  the  trial  court, 
contending  that  appellee  did  not,  by  proot 
sustain  Its  plea  as  to  what  is  the  law  of 
West  Virginia  upon  the  matter  in  controver- 
sy, but  that  If  it  did  appellant^s  injury  oc- 
curred in  a  populous  community,  and  be- 
cause of  this  fact  the  rule  of  that  state  does 
not  apply. 

[1  ]  It  is  well  settled  that,  when  an  action 
Is  -brought  in  this  state  for  Injuries  occur- 
ring in  a  foreign  state,  tbe  rights  and  11a- 


bllltlee  of  the  parties  are  determined  by  the 
laws  of  the  foreign  stata  I*  ft  N.  B.  Go.  v. 
Kelffer,  132  Ky.  419.  118  &  W.  4S8;  L.  ft 
N.  B.  B.  Go.  V.  Smith,  1S6  Ky.  402,  122  S. 
W.  806;  P.,  G.,  G.  ft  St  U  By.  Go.  T.  Austin's 
Adm*r,  141  Ky.  722,  188  S.  W.  780;  Id.,  143 
Ky.  70,  1S6  S.  W.  41S;  Kelffer  v.  U  ft  N. 
B.  B.  Oa,  148  Ky.  888, 186  S.  W.  8S8;  U  ft 
N.  R.  B.  Go.  T.  Horan.  148  Ky.  418^  146  & 

w.  list- 
It  is  c(moeded  that  appellant,  at  the  thne 
of  his  Injuries,  was  upon  the  private  prop- 
erty of  the  railway  company,  and  was  not 
at  or  near  a  lawful  railroad  crossing.  To 
support  its  contention  as  to  tbe  law  of  West 
Virginia,  ai^lee  introduced  an  opinion  ot 
tbe  West  Virginia  Supreme  Gonrt  of  Ap- 
peals, in  the  ease  of  Spicor  v.  CL  ft  O.  By. 
Co.,  reported  in  volume  84,  pages  {(14  to  6^ 
inclusive  of  the  printed  reports  of  that  court 
(12  S.  B.  568-666  [11  L.  a  A.  8861).  There 
tlie  court  held  that  a  person  using  a  rail- 
road tn^  fbr  a  footpath  for  his  own  cod- 
venlenc^  elsewhere  than  at  a  lawful  rall- 
n^d  crossing,  and  Injured  by  a  railroad  train 
while  so  doinft  cannot  recover  of  the  rail- 
road company,  unless  it  be  guilty  of  wanton 
or  gross  negligence.  Appellant  introduced, 
as  supporting  his  contention  as  to  tbe  law  of 
that  state  governing  the  rights  of  tbe  parties, 
the  opinion  of  the  court  In  the  case  of  Mc- 
Vey  v.  a  ft  0.  By.  Co.,  46  W.  Va.  Ul,  32  S. 
B.  1012.  So  much  of  the  syllabus  ot  that 
case,  whldb  la  prepared  by  the  court,  as  Is 
applicable  to  the  Issue  In  this  case,  is  as  fbl- 
lows: 

"What  a  railway  company  baa  an  exclu- 
sive right  of  way  running  parallel  with,  and 
adjoining  to  a  public  street  through  a  pty&u- 
lous  town,  although  the  track  be  used  by  the 
public  habitually  as  a  footway,  it  is  error  to 
Instruct  the  Jury  that.  In  running  its  trains 
and  cars  over  such  right  of  way  through 
such  town,  it  is  the  duty  of  such  company 
to  use  the  same  degree  of  care  to  avidd  In- 
jury to  jf&noDB  using  such  li^t  of  way  as 
a  footway  as  it  would  be  required  to  uae  if 
the  tracks  ran  lengthwise  through  said  town 
upon  a  public  street  or  bl^way. 

"The  fact  that  the  tracks  upon  the  com- 
pany's ri^t  of  way  are  so  used  by  tbe  pub- 
lic in  BwiL  towns  imposes  upon  the  company 
the  obligation  to  use  greater  care  and  pru- 
dence in  running  and  managing  its  trains 
at  such  a  place  than  would  be  required  at 
places  where  tbe  tracks  are  not  so  used. 

"Tbe  defendant,  In  operating  its  road  on 
tracks  so  used  by  the  public,  ^oald  use  or- 
dinary care  and  diligence;  and  what  con- 
stitutes ordinary  care  and  dillg^ce  depends 
upon  the  circumstances.  It  must  be  com- 
mensurate with  the  danger  incident  to  the 
handling  of  Its  cars  and  trains  at  that  par- 
ticular place." 

[1,  3]  From  a  reading  of  these  opinions,  it 
was  the  doty  of  the  trial  court  to  determine 
what  the  law  of  West  Virginia  was  upon  the 
issues  presented  in  the  case  at  bar.  Kelffw 
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T.  L.  &  N.  R.  S.  Co.,  143  Ey.  383.  136  3.  W. 
6S8.  He  determined  that  the  railway  com- 
pany owed  appellant  no  duty,  except  that  of 
refraining  from  wantonly  Injuring  him  after 
It  dlscoTered  his  perilous  position.  Counsel 
for  appellant  contend  that  this  conclnslon  is 
erroneooB.  In  tbo  Spicer  Case  the  following 
Instruction  to  the  Jury  was  approved:  "The 
court  luBtmcts  the  jury  that  persons  who 
lire  In  the  Tlclnlty  of  a  railroad,  and  use 
the  tracks  or  spaces  betwv-en  the  tracks  as 
a  footiiath,  although  used  by  the  public  gen- 
erally without  objection  on  the  part  of  the 
railway,  go  there  at  their  own  risk,  and 
^oy  the  license  subject  to  the  perils."  This 
is  the  law  of  West  Virginia,  nnlesB  the  later 
case  of  McVey,  supra,  is  In  conflict  there- 
wittL  In  the  latter  case  the  Jury  was  In- 
structed, In  effect,  that  If  there  was  nothing 
to  Indicate  to  the  public  the  dividing  line 
between  a  street  and  the  railroad  right  of 
way,  which  bad  been  so  generally  used  by 
the  public  as  a  footway  as  to  amount  to  a 
license,  the  railway  company  should  be  held 
to  the  same  degree  of  care  to  avoid  Injury 
to  pedestrians  as  if  the  tracks  ran  length- 
wise in  the  streets;  and  if  the  intestate's 
death  was  due  to  the  failure  of  the  company 
to  exercise  such  care  It  was  liable,  and  the 
fact  that  he  was,  at  the  time  of  his  death, 
"nsiog  said  right  of  way  as  a  footway  will 
not,  of  itself,  defeat  the  action  for  his  death." 
This  instruction  was  condemned  In  the  tbl- 
lowlng  language: 

"This  instruction  goes  too  far  In  requiring 
defendant,  in  running  its  trains  and  cars  over 
its  right  of  way  in  the  town  of  Montgomery, 
to  use  the  same  degree  of  care  to  avoid  injury 
to  i>erBons  using  such  right  of  way  as  a  foot- 
way as  It  would  be  required  to  use  if  the 
tracks  ran  lengthwise  through  said  town  upon 
a  public  street  or  highway;  and  on  failure  to 
use  such  high  degree  of  care,  and  by  reason  of 
such  failure  Robinson  being  killed,  it  should 
be  liable  for  his  death.  However  long  may 
have  l>een  such  use  of  the  right  of  way  by  the 
people,  and  to  whatever  extent  it  may  have 
been  so  used,  the  fact  remains  that  the  rail- 
road company  has  the  exclusive  right  of  way, 
upon  which  no  unauthorized  person  has  a 
right  to  be,  as  stated  by  Judge  Braonam  In 
Spicer  V.  Railway  Co..  34  W.  Va.  at  page 
S17,  12  S.  K  S54  [11  L.  R.  A.  385].  And  In 
Baltimore  &  O.  R.  Co.  v.  State,  62  Md.  479 
[50  Am.  Rep.  233],  It  Is  said  that:  'Any  one 
who  travels  upon  such  track  as  a  footway, 
and  not  for  any  business  of  the  railroad,  la 
a  wrongdoer  and  a  trespasser;  and  the  mere 
acqoiescence  of  the  company  in  such  case 
does  not  give  the  right  to  use  the  track,  or 
create  any  obligation  for  special  protection.' 
And  In  Mulherrin  v.  Railroad  Co.,  81  Pa. 
366:  "The  man  who  steps  his  foot  upon  the 
track  does  so  at  his  peril.  The  company  has 
not  only  a  right  of  way,  but  It  is  exclusive 
at  all  times  and  for  all  purposes.*  From 
the  very  nature  of  the  case,  while  the  pub- 
lic may  take  the  risk  and  so  use  the  right  of 


way  as  a  footway,  tSu^  can  new  aeqnlre 

any  rights  therein." 

That  Instruction  has  reference  to  an  In- 
truder upon  the  company's  property  end  the 
care  exacted  of  It  toward  him.  It  Is  con- 
demned upon  the  authority  of  the  Spicer 
Case.  This  being  true,  It  cannot  be  said 
that  the  court  In  the  McVey  Case  intended 
to  depart  from  the  rule  announced  in  the 
Spicer  Case.  The  court  there  also  refused  to 
concur  In  the  contention  of  plaintiff  that,  by 
the  use  of  the  right  of  way  by  the  public  as 
a  footway  for  so  great  a  length  of  time,  the 
public  acquired  a  right  so  to  use  It  There 
Is  also  language  In  the  opinion  from  whldi 
It  might  be  Inferred  that  the  court  Intended 
to  and  did  depart  from  the  harsh  doctrine 
of  the  Spicer  Case;  but  this  can  be  accounted 
for,  as  appears  from  the  opinion,  by  the  fact 
that  Judge  McWhorter,  who  wrote  the  opin- 
ion, did  not  concur  with  the  majority  of  the 
court  He  says:  "Speaking  only  for  mys^. 
as  a  majority  of  the  court  does  not  agree 
with  me  in  the  proposition,  I  claim  that  the 
backing  of  a  train  of  23  cars  over  tracks 
running  through  a  populous  town  or  village 
in  the  nighttime,  where  the  people  habitual- 
ly use  the  right  of  way  as  a  public  footway, 
and  so  backing  such  train  without  keeping 
a  lookout  on  the  head  end  of  the  forward 
car  of  the  train  being  so  backed,  and  with- 
out keeling  a  Uf^t  on  the  head  end  of  sndi 
front  car,  sudi  omission  to  keep  either  a 
light  or  watchman  would  be  gross  negligence 
upon  the  part  of  the  railroad  company;  and 
in  this  I  am  supported  by  the  court  in  Na- 
zum  V.  Railroad  Co.,  supra  [30  W.  Va.  228, 
4  S.  E.  242]."  The  questions  emphasized,  and 
supported  by  anthori^,  In  the  HcV^  Case 
are  that  the  railroad  company  has  an  ex- 
clusive right  to  the  use  of  its  ri^t  of  way 
not  on  a  public  highway;  and  ttiat  the  use 
thereof  by  the  public,  however  long  contin- 
ued It  may  be,  confers  on  the  public  no  rights 
therein,  and  If  they  intrude  they  do  so  at 
their  peril.  This  rule  necessarily  excludes 
all  lookout  duty  on  the  part  of  the  railway 
company  to  avoid  injury  to  trespassers  there- 
on, and  we  hold  that  the  rule  announced  In 
the  8pic»  Case,  that  the  railway  company 
owes  no  duty  to  a  trespasser,  except  to  re- 
frain from  wantonly  injuring  him  after  dis- 
covery of  his  peril.  Is  not  overruled  or  de- 
parted from  In  the  McVey  Case. 

[4]  This  leaves  for  our  consideration  only 
the  question  as  to  whether  appellee,  after 
discovering  appellant's  position  of  danger, 
exercised  such  care  as  it  could,  under  the 
circumstances,  to  avoid  injuring  him.  Upon 
this  subject  the  uncontradicted  evidence  of 
the  engineer  In  charge  of  the  train  that  caus- 
ed the  injury  is  that,  after  he  passed  the 
Big  Sandy  Store,  he  saw  appellant  close  by 
the  side  of  the  track  walking  in  the  direc- 
tion the  train  was  going,  and  blew  the  whis- 
tle and  kept  blowing  it  until  the  train  struck 
him,  hnt  that  appellant,  instead  of  abepoias 
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txom  .  the  trad^  stepped  on  it,  and  he  ttien- 
npon  applied  the  emergency  brakes  and  stop- 
ped as  quickly  aa  be  could.  Tbe  flreman 
states  that  be  did  not  see  ai^lant  at  all 
until  be  was  stracfc  Upon  Uiis  sbowlng  we 
are  compelled  to  bold  tbat  tbe  servants  of 
appellee  In  cbai^  of  said  train  failed  In  no 
duty  owing  by  tbem  to  appellant;  and  tbat 
tbe  trial  coort  did  not  In  takins  tbe 
case  from  the  Jury. 
Judgment  affirmed. 


WHALEN  et  bL  Y.  HOPPEB'S  6UABDIAN 
et  al. 

<Conrt  of  Appeals  of  Kentucky.  March  12, 
1913.) 

L  iNrANTB  (I  89*)  —  Actions  —  Pbbbonai. 
Sbb  vice— ^  bcbsbitt. 

In  an  action  under  Civ.  Code  Prac.  S  489, 
providing  that  a  vested  estate  of  an  infant  in 
real  estate  may  be  Bold  by  order  of  a  court  of 
equity  for  the  payment  of  his  ancestor's  debts, 
in  an  action  brought  againat  him  pursuant  to 
section  428,  or  by  a  creditor  of  the  ancestor, 
the  infant  defendant  must  be  served  vrlth  pro- 
cess; appearance  by  a  statutory  guardian  not 
being  BOffideot  to  ^ve  jurisdiction. 

[Ed.  Note.— For  other  cases,  see  Infants, 
Cent.  Dig.  a  85-89;  Dec.  Dig.  |  98.*} 

2.  Invants  (I  105*) —Actions  — Definsb — 

NEtEfstTT—' 'Action." 

Under  Civ.  Code  Prac  }  732,  anbsec.  84, 
providing  that  the  word  "action"  embraces  a 
counterclaim,  and  section  36,  subsec.  8,  prohib- 
itiag  a  judgment  against  an  infant  until  the 
regular  guardian  or  guardian  ad  litem  has 
made  defense,  or  filed  a  report  stating  inabil- 
ity to  do  so,  a  jadgment  could  not  be  rendered 
on  a  counterclaim  against  infaotB,  where  no 
defense  was  made  for  tbem  or  report  filed. 

[Ed.  Note. — For  other  cases,  see  Infants, 
Cent  Dig.  U  802-306;  Dec.  Dig.  8  105.* 

For  other  definitions,  see  Words  and  Phraaes, 
voL  1,  pp.  128-140;  vol.  8,  p.  7063.] 

S.  Judicial  Saij»  (8  52*)  —  OBjimoRS  bt 

PUBCHASEB. 

Where  the  title  passing  at  a  judicial  sale 
was  invalid,  timely  exceptions  by  tbe  purchaser 
to  the  sale  should  be  Bostained. 

[Ed.  Note.— For  other  casea,  see  Judicial 
Sales,  Cent  Dig.  H  100-108;  Dec  Dig.  |  62.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  First  DItIsIod. 

Action  by  Charles  L  Hopper's  guardian 
and  others  against  tbe  Home  St  Savings  Fund 
Company  Building  Assodatlon  and  others,  in 
which  the  defendant  named  filed  an  answer 
which  was  made  a  counterclaim  and  a  cross- 
petition.  There  was  judgment  ordering  tbe 
sale  of  land  to  satisfy  claims  of  the  Build- 
ing Association  and  others,  and  Dennis  Wba- 
len  and  another,  purchaBers  at  the  sale,  ap- 
peal from  the  overruling  of  tbeir  receptions 
thereto.  Reversed  and  remanded,  with  di- 
rections to  sustain  exceptions. 

Lawrence  S.  Leopold  and  Frank  J.  Dough- 
erty, both  of  Louisville,  for  appellants.  Eu- 
gene B.  Attklsson,  of  LoulsTilie,  for  appel- 


HOBSON.  a  3.  Carrie  I..  Bopper,  tbt 
wltb  of  Arthur  B.  HtHWer,  died  Intestate  In 
Jefterson  county  on  Sesftember  17, 1910,  leav^ 
log  anrrlTliv  her  four  dilldrai,  three  of 
whom  were  Infiuita.  She  owned  at  her  death 
a  hoiue  and  lot  In  LoulsvUtob  m  tbe  sonQi 
aide  of  Broadway  street,  on  which  she  bad 
ezecated  a  mortgage  to  tbe  Home  ft  Barings 
Fund  Company  Building  Association.  Tbe 
Loolsrille  Tmst  Company  was  appointed  as 
guardian  of  the  three  Infant  ddidren.  On 
May  4,  1912,  this  action  was  brought,  tbe 
plalntlfls  in  tlie  action  being  tlie  Loolavllla 
Tmst  Company,  as  guardian  of  tbe  tliree  in^ 
fant  cblldrm;  the  three  infbnt  diUdren  so- 
tng,  by  tbe  trust  company  as  tb^  guardian. 
Arthur  SL  ^lOppeit  and  Bfoiy  BL  Hiqiper,  bis 
second  wif^  Tbe  defendants  to  tbe  action 
are  tbe  son,  who  was  of  age,  the  bufldlng  as- 
sociation, and  George  W.  Hutdilson.  The 
plaintiffs  alleged  In  the  petition  tlie  focts 
above  stated,  and  also  tliat  Arthur  B.  Hop- 
per, since  tbe  death  of  his  wife,  bad  paid  to 
tbe  building  association  $363.76  to  proTont 
a  deftult  In  ttie  obligation  executed  to  It, 
and  tliat  he  had  paid  to  George  W.  Hutchi- 
son $207.60  on  a  note  which  he  held,  which 
was  a  lien  on  tbe  property ;  tbat  the  build- 
ing association  and  Hutchison  were  claim- 
ing some  right  or  title  to  the  property ;  that 
it  could  not  be  divided  without  materially 
impairing  its  value.  They  prayed  tbat  the 
building  association  and  Hutcbtson  be  re- 
quired to  set  up  such  claim  as  they  bad; 
Uiat  Arthur  E.  Hopper  be  adjudged  subrogat- 
ed to  tbe  rights  of  the  lien  creditors  to  the 
extent  tbat  be  had  paid  on  the  ll«i  debts 
after  the  death  of  his  wife;  and  that  the 
court  decree  a  sale  of  the  property  and  a  di- 
vlsion  of  tbe  proceeds  between  the  parties, 
as  their  Interest  should  appear.  The  build- 
ing association  filed  an  answer  which  was 
made  a  counterclaim  and  cross-petition,  in 
which  It  set  up  that  its  debt,  which  was  se- 
cured by  mortgage  on  the  property,  amount- 
ed to  $1,923.25;  and  It  prayed  tbat  its  lien 
on  the  property  be  enforced.  Hie  answer 
was  made  a  counterclaim  against  tbe  plain- 
tiffs, and  a' cross-petition  against  the  defend- 
ants. George  W.  Hutchison  filed  a  similar 
answer  setting  up  Ms  Hen  alleging  tbat  there 
was  a  balance  of  $50,  with  Interest  due  there- 
on. Process  was  issued  on  these  cross-peti- 
tions, which  was  executed  on  the  defendants 
to  the  action.  The  deposition  of  Arthur  E. 
Hopper  was  taken;  and,  the  case  being  8nt>- 
mltted,  there  was  a  judgment  in  favor  of  tbe 
building  association  for  its  debt  and  cost, 
and  a  like  Judgment  In  favor  of  Hutchison 
and  in  favor  of  Arthur  E.  Hopper  for  tbe 
amount  which  he  had  paid  on  the  lien  debts 
after  bis  wife's  death.  Tbe  property  was 
ordered  sold  to  pay  the  debts ;  the  remainder 
of  the  proceeds  to  be  divided  between  tbe 
parties  in  proportion  to  their  Interest  The 
sale  was  made.   Dennis  Whalen  and  Mary 
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WbalQi  were  tbe  parchaseis  of  the  propertr 
for  12,306.  They  filed  exceptions  to  the  sale. 
Tbeir  exoeptions  woe  OTemiled.  and  th^ 
api>eal. 

[1]  The  porcbasera'  exertions  to  the  sale 
were  lipon  tbe  ground  that  the  Infants  should 
have  t>een  parties  defendant,  and  that  de- 
fense shoQld  have  been  made  for  them  as  to 
tbe  claim  of  Arthur  R  Hopper  for  $571.26, 
the  claim  of  the  building  association  for 
$1^^  and  George  W.  Hutchison  for  $60 
and  interest.  It  will  be  observed  that  the 
infants  were  before  the  court  only  as  plaln- 
tUTs  in  the  action,  and  that  the  interest  of 
their  &ther  was  antagonistic  to  them  In  so 
for  as  his  claim  of  $571.26  Is  concerned.  By 
section  489  of  the  CItU  Code  of  Practice  a 
vested  estate  of  an  infant  In  real  property 
may  be  sold  by  order  of  a  court  of  equity 
for  the  payment  of  a  debt  or  liability  of  his 
ancestor  in  an  action  brought  against  him 
pursuant  to  section  428  of  tbe  Civil  Code  of 
Practice,  or  In  an  action  brought  against 
him  by  a  creditor  of  the  ancestor.  This 
was  in  substance  an  action  to  sell  the  land 
of  the  infants  to  pay  the  debt  of  theli:  an- 
cestor. It  ts  true  it  was  alleged  in  the  peti- 
tion that  the  property  was  Indivisible;  bat 
the  real  object  of  the  action  w&«  not  to  sell 
tbe  land  for  division  of  the  proceeds  among 
the  owners  under  section  4SiO  of  tbe  Code. 
Tbe  ivrimary  purpose  of  the  action  was  to 
adl  tbe  land  to  discbarge  to  debts  of  tbe 
ancestor.  In  Hartman  v.  Fast.  145  Ky.  402, 
140  S.  W.  649.  it  was  held  that,  in  an  attion 
brought  pursuant  to  section  480  of  the  Code 
to  sell  real  estate  of  an  infant  to  pay  tbe 
debts  of  bis  anoeator,  service  of  process  on 
the  infant  b  Deoessaiy.  and  that  a  statutory 
gnardlan  cannot  enter  bis  appearance.  In 
this  case  all  of  tbe  Inftinto  were  over  14 
years  of  agfe  TbB  Code  requires  sudi  an 
action  to  be  brought  against  the  Infant.  Tbe 
pnrpose  of  the  prorlslon  of  the  Code  is  that 
dtf ense  sball  be  made  for  tbe  Infant,  so  that 
Us  interest  may  be  protected  by  the  court 
A  different  rule  ai^UM  where  a  sale  is  made 
under  subsection  2  of  section  49(K  Ellis  t. 
Smith,  147  Ky.  go,  143  a  W.  778.  But.  In  so 
fhr  as  tbe  action  se^  a  sale  of  the  Infant's 
land  for  the  debts  of  the  ancestor,  no  Judg- 
ment may^be  rendered,  unless  be  is  made  a 
defendant  to  tbe  action. 

As  to  the  daim  of  their  father  for  $721.26, 
the  infanto  were  not  before  the  court,  as 
nether  be  nor  tbeir  guardian  bad  authority 
to  join  than  as  plaintiffs  in  tlie  actiod,  and 
thus  eater  their  appearance  to  It  for  the 
purpose  of  obtaining  a  sale  of  their  land  to 
satisfy  the  debt 

[1]  As  to  tbe  claims  of  tbe  building  assod* 
atkrn  and  Butdilaon.  tbe  Infants  tMlng 
jdalntiffs  in  tbe  action,  and  these  claims 
being  set  up  ss  a  counterclaim  by  the  defoid- 
aats  In  their  answer,  while  no  process  on  tbe 
Infants,  who  were  plalntilEs  In  the  action, 


was  necessary,  It  was  necessary  that  de- 
fense be  made  for  them  as  to  these  claims 
before  Judgment  was  rendered  against  the 
Infants.  By  subsection  34  of  section  732  of 
the  Code,  the  word  "action"  embraces  a  aet- 
off  or  counterclaim ;  and,  by  subsection  8  of 
section  36,  no  Judgment  shall  be  rendered 
against  an  Infant  until  the  regular  guardian 
or  guardian  ad  litem  shall  have  made  de- 
fenae  or  filed  a  report  stating  that,  after  a 
careful  examination  of  the  case,  he  Is  unable 
to  make  defense.  No  defense  or  report  was 
made  for  tbe  Infants,  and  no  report  of  any 
kind  was  filed.  The  three  claims  amountM 
to  more  than  the  laud  brought  at  the  sale, 
so  the  result  of  the  proceedings  Is  that  the 
land  of  the  infants  was  sold  without  any 
defense  t>elng  made  for  them  as  to  these 
claims,  and  when  they  were  not  before  the 
court  as  to  one  of  them. 

[9]  The  court,  therefore,  should  have  sus- 
tained the  purchasers*  exceptions  to  the  sale, 
and  set  it  aside,  and  the  purchaser  should 
not  be  required  to  accept  an  Invalid  Utle, 
wh^  by  his  exceptions  to  the  sale,  he  makes 
the  objection  In  due  time- 
Judgment  reversed,  and  cause  remanded, 
with  Instructions  to  the  circuit  court  to  sus- 
tain the  exceptions  to  the  sale,  and  for  fnr- 
tlier  proceedings  consistent  herewith. 


CONLET  V.  CEafTRAL  KENTUCKT  TRAC- 
TION CO. 

(Conrt  of  Appeals  of  Kentucky.    March  13, 
1913.) 

1.  APPEAL  ANn  EaaoB  <li  978,  070*)--Ri- 
viEW— GSANTino  or  Nbw  Tbial. 

An  order  of  a  trial  court,  graatliig  a  new 
trial  on  the  ground  of  Insufficiency  of  the  evi- 
dence or  improper  argument  of  coansel,  nHJl 
not  be  disturbed  on  appeal,  unless  tbe  court 
appears  to  have  abused  Its  discretioo. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  I>lg.J|  8866-3870.  88il-8873; 
Dec.  Dig.  H  078,  OTO.*] 

2.  Railboads   <{  226*)— Pabsengexs— Sepa- 

BATE  COACB    LaW — OpeBATIOH. 

The  separate  coach  law  <Ky.  St  795-800) 
applies  alike  to  both  white  and  negro  passen* 

Sers;  the  latter  being  entitled  to  the  same  re- 
ress  as  the  former  for  injuries  growing  out 
of  its  violation. 

[Ed.  Note.— For  other  cases,  see  RaUroads, 
Cent  Dig.  {  740;  Dec.  Dig.  8  226.*] 

Appeal  from  Circuit  Court,  Franklin 
County. 

Action  by  Carrie  Conley  against  tbe  Cen- 
tral Kentucky  Traction  Company.  Judgment 
for  defendant  and  plaintiff  appeals.  Af- 
firmed. 

Scott  &  HamUtou.  of  Frankfort,  fbr  appel* 
lant  HnsdtlK  ft  Haxelrlgg,  of  Frankfort, 
for  appellee. 

CLAT,  O.  On  Angnst  18.  1908,  plalntia, 
Carrie  Conley,  a  colored  woman,  was  a  pas- 
senger en  route  from  Frankfort  to  Lexington 
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on  one  of  the  can  of  (he  Central  Kentucky 
Traction  Company.  Claiming  that  while 
she  occupied  the  compartment  set  apart  for 
colored  people  the  conductor  In  the  employ 
of  the  Central  Kentucky  Traction  Company 
undertook  to  compel  her  to  vacate  said  com- 
partment and  to  ride  In  the  vestlbole  of  the 
car,  and  upon  her  refusal  to  do  so  the  con- 
ductor insulted  her,  and  encouraged  and  per- 
mitted white  passengers  to  occupy  the  same 
compartment  with  her  and  to  Insult  and  hu- 
miliate her,  and  that  by  reason  thereof  she 
was  Injured  and  humiliated  In  her  feelings, 
plaintiff  tirought  this  action  against  the  Cen- 
tral Kentucky  Traction  Company,  asking,  in 
the  first  paragraph  of  her  petition,  damages 
in  the  sum  of  $1,000.  In  the  second  para- 
graph of  her  petition  she  alleged  that  on 
August  14,  1908,  she  was  a  passenger  en 
route  from  Lexington  to  Frankfort,  and  the 
conductor  aod  white  passengers  who  had 
boarded  the  car  were  guilty  of  conduct  sim- 
ilar to  that  set  out  In  the  first  paragraph, 
and  asked  damages  on  this  account  in  the 
sum  of  $1,000.  Defendant  denied  the  allega- 
tions of  each  paragraph  of  the  petition.  Two 
trials  were  had.  The  first  trial  resulted  in  a 
verdict  and  Judgment  In  favor  of  plaintiff 
for  $200.  The  trial  court  granted  a  new 
trial.  The  second  trial  resulted  in  a  verdict 
In  favor  of  the  defendant.  Plaintiff  moved 
that  the  first  verdict  and  Judgment  be  substi- 
tuted for  the  last  This  motion  was  overrul- 
ed, and  Judgment  was  entered  In  favor  of 
the  defendant    PlalntiCt  appeals. 

[1]  The  only  question  presetted  for  review 
is  the  propriety  of  the  trial  court's  acUon  in 
granting  a  new  trial. 

Briefly  stated,  the  evidence  Is  as  follows: 
On  the  morning  of  August  13,  lOOd,  plaintiff 
took  passage  on  one  of  defendant's  cars  for 
Lexington.  She  was  accomimnled  by  a  friend 
of  hers  from  Chicago.  They  paid  their  fare 
from  Frankfort  to  Versailles.  En  route  to 
Versailles  there  were  only  three  colored  pas- 
sengers In  the  colored  compartment.  When 
she  and  her  friend  reached  Versailles,  the 
other  passenger  got  off,  leaving  only  two  col- 
ored passengers  In  the  car.  At  VeraalUes 
a  large  crowd  of  white  people,  bound  for 
Lexington,  got  on  the  car  for  the  purpose 
of  going  to  the  Blue  Grass  Fair.  Carrie 
Conley  states  that  when  the  car  reached 
Versailles  the  conductor  came  In  and  asked 
them  if  they  were  going  to  get  off.  She  said: 
"No;  we  are  not  going  to  get  off."  Later  on 
he  aaked  the  same  question.  She  replied 
that  they  were  passengers  for  Lexington. 
After  they  refused  to  get  off,  the  conductor 
said:  "If  you  all  won't  get  off  the  car,  yon 
will  take  seats  outside  with  the  motorman." 
She  and  her  friend  declined  to  do  so.  The 
conductor  said:  "We  will  put  chairs  out 
there,  and  It  la  nice  and  cool,  and  you  won't 
have  to  pay  any  fare;"  Flalntlfrs  fUend 
said,  "We  are  not  hnnthqc  a  free  ride."  Aft- 
er  that  they  kept  their  seats.  The  conductor 


put  the  white  w<Hn6n  and  chUdren  In  the 
front  coach,  and  let  the  men  who  could  not 
get  Into  the  front  coach  crowd  the  colored 
compartment  It  was  very  unpleasant  In  the 
car.  When  the  conductor  came  back,  plain- 
tiff said:  "What  do  yoq  expect  to  do?  You 
are  crowding  us  all  out  here."  The  con- 
ductor made  no  answer.  Plaintiff  then  said, 
"I  will  certainly  report  you  when  I  get  to 
Lexington."  When  the  car  reached  the  fair 
grounds,  all  the  white  people  got  off.  Plahi- 
tiff  paid  no  fare  from  Versailles  to  Lexing- 
ton. Plaintiff  says  It  was  very  unpleasant 
in  the  car;  and  that  some  of  the  white 
passengers  made  the  remark  that  they  wish- 
ed the  car  would  run  off  the  track.  She  did 
not  appreciate  at  all  the  way  she  was  treat- 
ed. She  did  not  think  she  was  treated  right 
It  put  her  and  her  friend  In  a  bad  conditioa. 
The  next  afternoon,  It  being  August  14tli, 
plaintiff  left  Lexington  on  the  6  o'clock  car. 
The  same  conductor  was  in  charge.  Whei 
th^  reached  the  fair  grounds,  a  large  crowd 
of  white  people  boarded  the  car.  The  con- 
ductor came  Into  the  colored  compartment 
and  spoke  to  a  man  and  woman,  who  got  up 
and  went  out  The  conductor  said  to  plain- 
tiff, "You  get  up  and  go  out  there  and  ride 
with  the  motorman."  His  demeanor  was  aw- 
ful. "He  spoke  as  liateful  as  he  could.  He 
wasn't  a  bit  pleasant— Just  like  we  were  not 
people."  When  he  had  marched  everybod}' 
else  out  he  said,  "You  get  on  the  front  there 
and  ride  with  the  motorman."  Plaintiff  re- 
plied that  she  would  not  do  so.  Plaintiff 
then  kept  her  seat  The  conductor's  manner 
was  roi^^  The  people  laughed  at  plaintiff 
and  her  friend.  There  was  no  vestfbnle  on 
the  car  on  which  they  returned.  She  heard 
a  passenger  say  something  about  negroes 
and  fumigating  the  car.  On  cross-exam  lua- 
tlon  plaintiff  stated  that  the  passengers  laugh- 
ed at  the  colored  people  who  consented  to 
being  led  out  When  she  said,  "I  am  not 
going  to  give  up  my  seat"  th^  got  quiet 

Rebecca  Roberts  stated  that  she  was  a 
passenger  on  the  car  on  August  14th.  Aft- 
er they  reached  the  fair  grounds,  a  large 
crowd  of  white  people  got  <m,  and  the  con- 
ductor asked  the  colored  people  to  go  out 
and  ride  with  the  motorman.  Some  white 
gentleman  said,  "We  will  have  to  fume  the 
car  with  sheep  dip  so  we  can  ride  on  It** 
This  witness  offered  the  fare  to  the  condnc-  ^ 
tor,  but  he  would  not  take  It 

Ada  Mack,  the  companion  of  Carrie  Gtm- 
ley,  testified  that  when  the  car  going  fr<HU 
Frankfort  reached  Versailles  a  large  crowd 
of  white  people  got  on.  Hie  conductor  asked 
her  and  Carrie  Conl^  If  they  would  not 
wait  for  the  next  car.  Wltnen  said,  "No;" 
that  they  were  in  a  hurry.  The  conductor 
said,  "We  willlet  you  go  for  half  Hue."  He 
also  said:  "If  I  put  cbaim  oat  there  with 
the  motorman,  wUl  you  tide  tliere?^  Wtt- 
ness  said :  "No;  this  is  the  place  for  vs." 
The  ooDdoctor  then  went  away.  Witness 
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as&ed  him  -If  those  white  men  had  to  ride 
in  the  car  with  witness.  The  conductor  said, 
"There  Is  no  place  else  for  them."  When 
witness  told  the  conductor  she  was  going  to 
report  him,  he  got  angry.  The  conductor 
asked  her  In  an  ordinary  manner  to  get  off 
at  Versailles.  One  of  the  wlilte  men  was 
smoking.  She  and  Carrie  Coniey  were  the 
only  colored  perBona  In  the  cidored  oompart- 
ment. 

For  the  defendant,  J.  B.  Farrls  testified 
that  he  was  the  conductor,  in  charge  of  both 
cars.  When  the  car  from  Frankfort  readied 
Versailles,  he  only  had  two  colored  passen- 
gers in  the  colored  compartment  He  sug- 
gested to  them  that  if  they  would  take  a 
seat  on  the  front  it  would  give  much  more 
room  for  the  other  passengers.  The  colored 
passengers  refused  to  do  bo.  He  then  clear- 
ed the  coach  of  the  white  passengers.  The 
next  afternoon  a  large  crowd  got  on  his  car 
at  the  folr  grounds.  A  number  of  white 
people  got  into  the  colored  compartment 
Their  conduct  was  quiet  and  peaceful.  There 
was  no  smoking  in  the  car  on  either,  occa- 
sion. He  asked  plaintiff  and  her  friend  po- 
litely to  take  a  seat  in  the  vestlbnle.  Noth- 
ing was  said  to  hurt  the  feelings  of  any  of 
the  colored  passengers.  Two  or  three  passen- 
gers ou  the  car  confirmed  the  statements  of 
the  conductor. 

At  the  conclusion  of  the  first  trial  the  de- 
fendant asked  a  new  trial  because  the  ver- 
dict was  excessive  and  was  not  sustained  by 
sofflcient  evidence,  and  because  of  errors  in 
the  admission  and  rejection  of  testimony. 
Complaint  was  also  made  of  the  fact  that 
counsel  for  plaintiff  made  misleading  and 
prejudicial  statements  to  the  jury,  and  also 
misconstrued  the  instructions  and  urged  np- 
on  the  Jury  a  ccoistmctlon  inconsistent  with 
their  meaning. 

In  the  case  of  Pace  v.  Paducah  Hallway 
A  Light  Od.,  89  3.  W.  106,  28  Ky.  Law  Bep. 
2TO,  the  court,  in  discussing  the  question  of 
new  trial,  said:  "It  has  been  frequently 
pointed  out  by  this  court  that  the  discretion 
of  the  trial  court  in  granting  a  new  trial  or 
refusing  it  Is  one  that  will  not  be  ffisturbed 
by  the  app^te  tribunal,  except  it  Is  made 
to  appear  that  it  has  been  abused.  The  trial 
Judge  bears  the  evidence,  as  does  the  Jury ; 
and,  while  the  verdict  Is  primarily  that  of 
tbtt  Jni7.  BtiU  the  trial  Judge's  ocmciurence  is 
neeessaxT  to  Ita  completenesa  as  to  the  basis 
of  tihe  Judgment  He  likewise  hears  the  wit* 
ncapoa,  and  has  evea  a  better  opporhmi^, 
porhaps,  tor  the  Judging  of  their  demeanor 
and  sorronndings  as  liable  to  Improperly  af- 
fect tlie  result  of  the  trial  than  the  Jurors 
tbemadvea  have.  It  la  peculiarly  his  busl- 
nem  to  see  that  title  trial  Is  ffelr,  and  that 
the  Jury  Is  not  ImiMwed  upon,  ^ther  by  prej- 
iidl«!lal  misconduct  of  parties  or  counsel,  or 
bavlng  produced  to  them  evidence  under  er- 
roneous rules,  as  well  as  to  see  that  they 
are  not  aubjocted  to  other  improper  Inflnenc* 


es  In  reaching  their  verdict  For  a  breach 
of  any  of  these  matters,  as  well  as  for  bis 
belief  that  the  verdict  is  contrary  to  the 
evidence^  he  may  refuse  to  sanction  it  and 
grant  a  new  triaL" 

The  rule  above  announced  Is  followed  In 
the  following  cases :  Mussellam  v.  C,  N.  0. 
&  T.  P.  Ry.  Co.,  126  Ey.  S09,  104  S.  W.  337, 
31  Ky.  Law  B^.  908;  Walls  v.  Walls,  90 
S.  W.  060,  30  Ky.  Law  Rep.  049;  Oochran  v. 
Cochran,  93  S.  W.  18,  29  Ky.  Law  Rep.  833 ; 
City  of  LoulsvUle  V.  Johnson,  68  S.  W.  803, 

24  Ey.  Law  Rep.  685;  Dieckman  v.  Welrlch, 
73  8.  W.  1119,  24  Ky.  Law  Rep.  2340;  Re- 
liance Textile  &  Dye  Works  v.  Mitchell,  71 
S.  W.  426,  24  Ky.  Law  Rep.  1286;  Hurt  v. 
L  &  N.  R.  R.  Co.,  116  Ky.  545,  76  S.  W.  502, 

25  Ky.  Law  Rep.  755;  Brown  v.  L.  &  N.  B. 
R.  Co.,  144  Ky,  546,  139  S.  W.  782. 

And  in  the  more  recent  case  of  Wilhelm 
V.  Louisville  BaUway  Co.,  147  Ky.  196,  143 
S.  W.  1013,  the  court,  in  discussing  the  same 
question,  used  the  following  language :  "The 
circuit  has  a  discretion  as  to  granting  new 
trials.  It  Is  a  broad  discretion,  to  be  exer- 
cised in  the  interests  of  the  proper  adminis- 
tration of  Justice.  We  have  uniformly  held 
that  greater  effect  will  be  given  an  order 
granting  a  new  trial  than  one  refusing  it  as 
it  is  the  duty  of  the  circuit  court  to  grant 
a  new  trial  when  the  ends  of  Justice  require, 
it  The  new  trial  being  granted,  the  parties 
are  simply  where  they  were  before  the  trial 
was  had.  The  circuit  Judge  sees  and  hears 
the  witnesses,  the  proceedings  are  had  in 
his  presence,  and  much  may  come  under  his 
knowledge  that  Is  not  in  the  transcript  be- 
fore us.  So  it  is  we  have  held  that  an  order 
granting  a  new  trial  will  not  be  reversed, 
unless  it  appears  the  circuit  court  abused  his 
discretion." 

In  the  present  case  the  trial  court,  of 
course,  heard  the  witnesses  and  observed 
their  demeanor  while  on  the  stand.  He  also 
heard  counsel  for  plaintiff  discuss  the  lU' 
strucUons  and  argue  the  case  to  the  Jury, 
and  was  therefore  In  better  position  than  we 
are  to  determine  whether  or  not  counsel  mis- 
construed the  instructions,  and  whether  or 
not  be  confined  himself  wtthln  the  limits  of 
legitimate  argument,  or  went  outside  of  the 
record  and  made  an  Inqitroper  appeal  to  the 
passions  and  prejudices  of  the  Jury.  Under 
the  circumstances,  therefor^  we  cannot  say 
that  the  trial  court,  in  granting  a  new  trial, 
abused  his  discretion. 

[t]  Counsel  tat  plaintiff  contend  that  the 
efl^  of  sustaining  a  new  trial  In  this  case 
iB  to  discriminate  between  white  and  colored 
people  in  the  application  of  tlie  separate 
coach  law  (Ky.  St  H  785-80(9.  Such,  bow- 
ever,  is  not  the  case.-  We  have  r^>eatedly 
held  that  the  separate  ooa<di  law  eppllra 
with  like  ^Eect  to  both  colored  and  white 
passengers ;  and  that  colored  passengers  are 
entitled  to  the  same  redress  as  white  passen- 
gers for  injuries  growing  out  of  its  viola- 
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tlon.  QQlnn  t.  L.  &  N.  B.  B.  Oo.,  98  Ky.  231. 
32  S.  W.  742,  17  Ky.  Law  Rep.  811;  Wood  v. 
L.  A  N.  R.  B.  Co.,  101  Ky.  703,  42  S.  W.  348, 
19  Ky.  Law  Rep.  924;  L.  &  N.  R.  R.  Co.  t. 
Renfro's  Adm'r,  142  Ky.  590. 135  8.  W.  266, 33 
L.  R.  A.  (N.  8.)  1S3.  AU  that  we  decide  in 
this  case  is  that  the  trial  court  did  not  abuse 
its  discretion  in  granting  a  new  trial.  The 
same  conclusion  would  have  been  reached 
had  plaintiiT  been  a  white  woman  instead  of 
a  colored  woman. 
Judgment  affirmed. 


HARRODSBURG  EDUCATIONAL  DIST.  T. 
ADAMS,  Snperintendent  of  Schools. 

(Court  of  Appeals  of  Kentucky.   March  12, 
1913.) 

1.  Schools  and  School  Dibtriots  (I  19*^^ 
Common  School  Fund— Eight  of  Dibtkict 

TO  PABT— BbPEAL  op  CHABTBR  PROVISION& 

Ad  educational  district,  established  by 
charter,  which  entitled  it  to  receive  its  pro  rata 
share  of  the  common  school  fund  and  gave  its 
board  of  trustees  power  to  appoint  examiners 
and  prescribe  qualifications  for  teachers,  main- 
tained a  free  graded  school  and  employed  teach- 
ers, some  of  whom,  while  found  qualified  by  the 
examiners,  had  no  state  or  county  certificate. 
Ky.  St  8  4433  (part  of  Act  July  6,  1893),  pro- 
vides that  the  act  should  not  affect  or  repeal 
any  special  law  tben  in  force  for  the  benefit  of 
any  school,  high  school,  etc..  except  as  to  teach- 
en^  as  provided  In  section  4428,  which  provides 
that  teachers  having  charge  of  common  school 
pupils  should  hold  certificates  and  be  subject  to 
the  common  school  laws.  Section  4407  pro- 
vides that  a  city  or  town  organised  as  a  single 
district  should  report  direct  to  the  superintend- 
ent of  public  Instruction,  Held  that,  as  tne  dis- 
trict did  not  report  direct  to  the  superintendent 
of  public  iostructinn.  section  4428,  in  connec- 
tion with  section  4433,  repealed  its  charter  pro- 
vision glTlng  its  board  of  trustees  the  right  to 
examine  teachers,  so  that,  while  the  teachers 
not  holding  certificates  were  entitled  to  no  par* 
of  the  common  school  fund,  yet,  the  local  tax 
being  InsufBclent  to  pay  the  others,  the  district 
was  entitled  to  its  share  of  the  common  school 
fund  to  apply  to  their  payment 

n@d.  Note.— For  other  cases,  see  Schools  and 
Scbocd  Districts,  Cent  Dig.  §S  16,  34-37;  Dec. 
Dig.  {  19.*] 

2.  SCHOOLH  AND  SCHOOL  DISTRICTS  (i  127*)— 

CiTT  OF  Fourth  Class— Quaufigation  of 

Teacbebs. 

A  city  of  the  fourth  class  may  oiganise  its 
school  system  pursuant  to  Ky.  St  3588- 
3600,  inclusive,  under  the  express  provisions  of 
which  its  board  of  education  may  have  the 
rlpht  to  prescribe  the  qualifications  and  to  pro- 
vide for  the  examinstion  of  its  own  teachers. 

fEd.  Note. — For  other  cases,  see  Schools  and 
ghnol  Districts,  Cent  Dig.  {  283 ;  Dec  Dig.  | 

Appeal  from  Circuit  Court,  Mercer  County. 

Action  between  Harrodsburg  Educational 
District  and  Ora  L.  Adams,  Superintendent 
of  Schools.  Judgment  for  the  Superintend- 
ent,  and  the  District  appeals.  Beversed  and 
remanded,  with  directions. 

J.  F.  Tanarsdall,  of  Harrodsbotg,  for  ap- 
pellant B.  W.  EeeaMHi,  of  Harrodsburg,  for 
appellee^ 


CLAY,  O.  The  qnestlon  lUTolved  on  fhig 
appeal  is  whethor  or  not  the  Buperlat«ideut 
of  schools  of  Mercer  count?  may  withh(dd 
from  the  Harrodsburg  Bducatlonal  District 
its  pro  rata  of  the  common  school  fund  be- 
cause three  of  its  teachers  do  not  hold  certifl- 
cates  required  by  the  common  school  law. 
The  trial  court  decided  the  question  In  the 
afflrmatlve,  and  the  Hatrodabars  Bdncattoul 
District  appeals. 

[1]  The  case  was  tried  on  an  agreed  state- 
ment of  facts.  F,rom  that  statement  it  ap- 
pears that  the  Harrodsburg  EducaUonal  Dis- 
trict was  established  pursuant  to  a  charter 
granted  In  1876  by  the  General  Assembly  of 
Kentucky,  and  foTmd  in  Tolome  2,  c.  745,  p. 
516,  Acts  of  1875-76.  Since  that  Ume  it  has 
conducted  a  free  graded  school  in  the  city 
of  Elarrodsburg,  which  all  white  children 
residing  In  the  district  between  the  ages  of 
6  and  20  have  the  privily  of  attending. 
The  powers  of  said  district  are  lodged  In  a 
board  of  trustees  bIx  in  number,  and  the 
board  has  the  irawer  to  appoint  examiners 
and  prescribe  qualifications  for  teacher 
There  are  eleven  teachers  in  the  district. 
ESght  of  them  hold  county  or  state  certifi- 
cates, while  three  of  them  do  not,  though 
they  have  been  regularly  examined  by  a 
board  of  examiners  appointed  by  the  board 
of  trustees  of  the  district,  which  examiners 
filed  a  written  report  to  the  effect  that  they 
were  duly  qnallfled  to  teach  the  various 
branches  required  by  law  to  be  taught  in  tbe 
common  schools  of  Kentucky.  Under  its 
charter,  the  district  Is  entitled  to  receive  Ita 
pro  rata  share  of  the  common  school  fund, 
based  on  the  number  of  pupils  in  the  district 
between  the  ages  of  6  and  20.  For  the  year 
1912  the  nomber  of  pupil  children  in  the 
district  was  622.  The  county  superintendent 
paid  to  the  district  Its  entire  pro  rata  for  the 
year  1912,  with  the  exception  of  $843.10. 
This  amount  she  refused  to  pay.  The  state 
school  fund  Is  supplemented  by  the  local 
tax  of  not  less  than  20  cents  <m  $100  ot  the 
assessed  Taloatlon  of  tbe  property  bi  the 
district^  and  there  Is  derived  yearly  from 
this  local  tax  between  93,000  and  94,000  for 
the  malntaianoe  of  the  school,  paying  teadi- 
ers,  etc  Tbe  amount  so  received  by  the  dis- 
trict from  the  state  fund  le  between  $2,000 
and$2,40a 

Section  4433,  Kentucky  Statutes,  is  as  fol- 
lows: *rnil8  law  Is  not  to  affect,  modify  or 
repeal  any  local  or  spedal  law  heretofore 
passed  which  eetabllahes  any  city  m  town 
In  one  district,  except  as  provided  In  sections 
4482  and  448S;  but  the  saaie  shall  be  govern- 
ed Id  all  respects  by  the  local  laws  and  au- 
thorities, and  it  shall  in  no  wise  afffect  the 
charter  and  amendments  thereto  of  any  dty 
or  town  in  the  oommonweelth.  so  far  ae  said 
charter  and  amoidments  relate  to  tlie  pnbllc 
schools  of  said  cities  and  towns,  nor  shall 
this  law  affect,  modify  or  repeal  any  local 
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or  special  laws  now  In  force  for  the  benefit 
of  any  school,  high  school,  seminary,  college 
or  other  Institution  of  learning  In  thla  state, 
except  as  to  teachers,  as  provided  In  section 
442&r  Sections  4482  and  4483,  referred  to  in 
the  above  section,  are  not  material  to  thla 
controverty.  Section  4428,  so  tar  as  mate- 
rial. Is  as  follows :  "In  order  that  all  districts 
may,  as  soon  as  practicable,  be  made  to  con- 
tain not  leas  than  forty-five  pupil  children, 
each  county  superintendent  shall,  from  year 
to  year,  as  far  as  practicable,  and  In  accord- 
ance with  the  best  educaticmal  results,  equal- 
ize In  school  population  the  districts  of  bts 
county.  No  district  hereafter  established 
shall  Include  less  than  forty-five  pupil  child- 
ren, except  In  cases  of  extreme  emergency. 
No  district  shall  contain  more  than  one  hun- 
dred pupil  children  unless  It  contains  a 
city,  town  or  village  within  its  limits,  or 
there  be  established  therein  a  high  school, 
academy  or  college  entlUed  to  a  share  of  the 
revenue  of  the  common  school  fund,  by  vir- 
tue of  a  special  diarter  or  of  a  contract  be- 
tween  the  tmsteea  of  the  common  school  dis- 
trict and  the  tmstees  or  other  legal  authori- 
ties of  sndi  lnBtttuti<m.  In-  all  such  cases 
tbe  teacher  or  teadiers  of  audi  high  school, 
academy  or  college  having  charge  of  the  com- 
mon Bcliool  pupils  shall  hold  certifleates,  and 
be  subject  to  all  the  ptovlaloiu  of  tbe  com* 
mon  Bdiool  lawa.  •  *  • " 

It  wm  be  observed  that  section  4483  pro- 
Tldea  tbat  tbe  law  therein  referred  to  shall 
not  affect,  modl^,  or  repeal  any  local  or  ape- 
cM  laws  now  in  (Orce  for  the  benefit  of  any 
school,  high  school,  seminary,  college,  or 
other  InsUtntlon  of  learning  In  thla  state, 
«cept  as  to  teachora,  as  prodded  in  sec- 
tion 4428t  while  section  4428  provides  'in 
all  such  cases  ttie  teacher  or  teadiers  of 
sadk  high  school,  academy  or  college  having 
charge  of  the  common  school  pupils  shall 
hold  certificates,  and  be  subject  to  all  the 
provisions  of  the  common  school  laws."  As 
the  Harrodsburg  Educational  District  Is  not 
a  dty  or  town,  organized  as  a  single  district 
and  reporting  direct  to  the  Superintendent  of 
Public  Instruction,  as  provided  by  section 
4407,  Kentucky  Statutes,  we  conclude  that 
that  provision  of  tbe  charter  of  the  district 
giving  to  Its  board  of  trustees  tbe  right  to 
examine  teachers  was  necessarily  repealed 
by  section  444S,  considered  In  connection  with 
section  4428.  And,  as  held  In  the  case  of 
Posey,  Superintendent,  v.  Board  of  Trustees. 
38  S.  W.  1063,  19  Ky.  Law  xtep.  466,  the  ef- 
fect of  these  sections  is  to  declare  that  no 
teacher  of  common  school  pupils  In  any 
school,  high  school,  seminary,  college,  or  any 
other  institution  of  learning  In  this  state, 
operating  under  a  special  law,  Is  entitled  to 
any  part  of  the  common  school  fund,  unless 
be  holds  a  certificate  as  prescribed  by  the 
common  school  law.  It  follows  therefore 
tbat  the  three  teachers  who  do  not  hold  such 


certificates  are  not  entitled  to.  be  paid  any 
part  of  the  common  school  fund  it,  as  a  mat- 
ter of  fact,  they  are  in  charge  of  common 
school  pupils.  However,  thla  fact  afTords  no 
just  ground  for  refusing  to  the  Harrodsburg 
Educational  District  Its  pro  rata  part  of  the 
common  school  fund.  It  Is  evident  that  this 
fund  Is  not  sufficient  to  pay  the  eight  teach- 
ers who  do  bold  certificates  required  by  the 
common  school  law.  That  being  true,  the 
money  may  be  paid  to  the  district  and  ap- 
plied by  ita  trustees  to  the  payment  of  such 
teachers,  but  no  part  of  It  can  be  paid  to 
the  three  teachers  who  do  not  hold  the  re- 
quired certificates.  Provision  for  tbe  pay- 
ment of  the  three  teachers  who  do  not  hold 
such  certificates  will  have  to  be  made  out 
of  the  special  tax  which  tbe  district  Is  au- 
thorized to  levy.  Thla  view  does  not  con- 
flict with  the  rule  announced  in  the  case  of* 
Posey,  Superintendent,  v.  Board  of  Trustees, 
supra,  for  In  that  case  all  the  teachers  of 
the  school  In  question  were  In  charge  of 
common  school  pupils,  and  none  of  them 
held  certificates  required  by  the  common 
school  law.  For  this  reason  it  was  hdd  that 
the  school  was  not  entitied  to  any  part  of 
the  common  school  fund. 

[21  Of  course,  the  dty  of  Harrodsburg,  be- 
ing a  dty  of  the  fourth  class,  may,  if  it  de- 
sires, organize  Its  school  system  under  and 
pursuant  to  section  ^S8  to  3606,  Kentucky 
Statutes,  Inclusive,  in  which  event  tbe  board 
of  education  will  have  tiie  rls^t  to  prescribe 
the  jiaallficatlons  and  to  provide  for  tbe  ex* 
amlnatlon  of  its  own  tea<Aien. 

Judgment  reversed,  and  cause  remanded, 
wltb  directions  to  enter  Judgment  In  con- 
formity with  this  opinion. 


HcLAUGHUN  v.  SHOBA 

(Oonrt  <tf  Appesls  of  Kentucky.    Hareh  18, 

1918.)  . 

1.  Schools  awd  School  Dibtbiotb  (|  80*}— 
School  BoABiv-OFnoias— Gohtkaot  with 

BoAsn — Statutes. 

For  tbe  clerk  of  tbe  board  of  education  of 
a  dty  to  write  policiee  of  inaarance  on  the 
proper^  of  such  board,  he  being  ^ent  of  the 
company,  and  receiving  from  it  a  commisBioD 
on  tne  policy,  is  a  violation  of  Ky.  St.  {  3223, 
providinf?  that  do  officer  of  th»  board  of  educa- 
tion shall  be  interested  in  a  contract  with  said 
board,  or  hold  employment  In  a  corporation 
contracting .  with  it,  and  that  for  violation 
thereof  be  shall  forfeit  bis  office,  and  be  ineli- 
gible to  hold  office  under  It 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Gent  Dig.  H  191,  192-194; 
Dec  Dig.  I  80>]  n 

2.  Schools  and  School  Dibtbiofs  <i  68*)— 
School  BoABD-^mcns— Contract  with 

BOABD— RSUOVAL  FBOU  OFTICE. 

Under  Ky.  St  S  3228,  declaring  that  for 
violation  of  It  by  an  officer  of  the  board  of 
education  of  a  city  he  shall  forfeit  bis  office, 
and  "be  IneliBlble  to  •  ♦  •  hold  any  office 
•  •  •  under  said  board,"  he,  though  having 
continued  to  hold  his  office,  after  the  violation. 
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for  the  remainder  of  his  term,  and  been  re- 
elected for  another  term,  maj  then  be  removed. 

IJijd.  Note.— For  other  cues,  lee  Schools  and 
School  Districts,  Cent  Dig.  H  U4.  149-160; 
Dec.  Dig.  i  63.*] 

8.  SOHOOLS  AND  SCHOOL  DISTRICTS  (i 

School  Boabd— <hncEBB~-CoNTBACT  with 

Board — Removal  froh  OmcB. 

Under  Ky.  St  |  3226,  empowering  the 
board  of  education  of  a  citj  to  appoint  a  clerk 
and  **presGribe  his  term  of  office,"  it  having 
adopted  rales  fixing  the  term  of  office  of  the 
clerk  at  two  years,  but  providing  that  for  any 
malfeasance  in  office  he  msy  be  removed  from 
office,  a  majority  of  the  members  of  the  board 
concurring,  he  having  committed  a  malfea- 
sance in  office,  which,  by  section  3223,  rendered 
him  ineligible  for  the  office,  the  board  could  re- 
move him. 

[Ed.  Note.— For  other  cases,  see  -Schools  and 
School  Diatricts,  Gent  Dig.  H  114,  149-160; 
Dec  Dig.  »  63.  •! 

Appeal  from  Circuit  Court,  Kenton  Coanty. 

StUt  by  W.  A.  Shore  against  W.  P.  Mc- 
Laughlin. Judgment  for  plain  tiff,  and  de- 
fendant appeals.  Affirmed. 

Byrne  &  Read  and  A.  E.  Strlcklett,  all  of 
CoTiugton,  for  appellant  Orie  S.  Ware,  of 
Covington,  fbr  appellee 

HOBSON,  O.  J.  This  suit  was  brought  by 
W.  A.  Shore  against  W.  P.  McLaughlin  to 
recover  possession  of  the  office  of  clerk  of 
the  board  of  education  of  the  city  of  Coving- 
ton. The  facts  of  the  case  are  these:  W.  P. 
McLaughlin,  while  he  held  the  office  of  clerk 
of  the  board  of  education  of  the  city  of  Cov- 
ington, In  September  and  November,  1911, 
wrote  policies  of  Insurance  to  the  board  of 
education  In  the  Standard  Fire  Insurance 
Company,  thereby  Insuring  the  property  of 
the  board  of  education  against  loss  by  fire. 
He  received  his  commlsslonB  from  the  insur- 
ance company  for  writing  the  Insurance.  His 
term  of  office  as  clerk  expired  on  December 
31, 1911,  and  he  was  re-elected  for  a  term  of 
two  years  beginning  January  1,  1912,  the 
board  being  then  In  ignorance  of  his  being 
the  agent  of  the  Insurance  company  in  writ- 
ing the  Insnrance.  On  April  4,  1912,  the 
presld^t  of  the  board  presented  to  It  a  com- 
munication, charging  the  clerk  with  writing 
fire  insnrance  on  the  property  of  the  board 
aa  the  agent  of  the  Insurance  company.  The 
commnnication  was  referred  to  a  committee. 
The  committee  reported  on  May  2,  1912, 
filing  with  their  report  a  letter  written  by 
MelAPghlln  to  tbem  in  answ^  to  a  communi- 
cation from  them  asking  him  for  the  facts  of 
the  matter.  In  this  letter  be  admitted  hav- 
ing written  the  polldea  of  insurance  and 
that  he  was  the  agent  of  the  insurance  com- 
pany, bat  stated  that  the  insurance  was  giv- 
en to  him  by  tiie  building  committee.  The 
building  ccmimittee,  however,  stated  that  they 
had  not  given  the  polldea  to  the  clerk  or  au- 
thorised him  to  write  any  in  a  company  of 
which  he  was  the  agrat,  and  that  they  did 
not  know  that  he  was  the  agent  of  the  com- 
pany in  which  he  had  written  the  insurance. 


The  report  of  the  committee  to  whom  the 
charges  had  bem  referred  was  to  the  effect 
that  the  clerk  ahooM  be  removed  from  office^ 
The  report  was  laid  over  to  May  23d.  Mc- 
Laughlin was  pree^  at  both  these  meetings 
of  the  board,  and  submitted  to  the  board  a 
statement  in  writing  in  which  he  said  that 
no  harm  had  been  done  the  board ;  that  the 
premium  was  the  same  in  all  the  oHnpanles; 
and  that  be  did  not  know  of  the  statute  or 
Intend  to  violate  It;  and  that  he  had  taken 
no  advantage  of  his  official  position  in  know- 
ing of  the  expiration  of  policies.  He  asked 
that  the  matter  be  passed  over  by  the  board. 
The  board,  howevu-,  declined  to  do  this,  and 
by  a  majority  vote  McLenghlin  was  removed 
from  office.  At  a  subsequent  meeting  of  the 
board  Shore  was  elected  clerk,  and  qualified ; 
but,  McLaughlin  declining  to  surrendra*  the 
office  to  him,  he  brought  this  suit  to  oust 
McLaughlin.  On  a  hearing  of  the  case  in 
the  circuit  court  a  Judgment  was  entered  la 
favor  of  the  plaintUL  The  defendant  ap- 
peals. 

[1]  It  Is  Insisted  that  Issuing  policies  of 
Insurance  by  the  clerk  of  the  board  Is  not 
such  a  violation  of  law  as  would  authorize 
the  removal  of  the  clerk  from  office.  Section 
3223,  Ky.  St.  is  as  follows:  "No  member  of 
the  board  of  education,  or  officer,  or  teacher 
or  employe,  thereunder,  shall  be,  directly  or 
indirectly.  Interested  in  any  contract  with, 
work  done  for  or  by,  or  furnishing  of  sup- 
plies, or  sale  of  property  to  or  for,  the  said 
board;  *  *  *  or  hold  any  office  or  employ- 
ment In  any  company  or  corporation  which 
has  been,  or  is,  an  applicant  for  any  contract 
with  said  board.  •  •  •  Any  person  vio- 
lating the  provisions  of  this  section  shall  be 
guilty  of  a  misdemeanor,  and  shall  forfeit 
his  office  or  position,  and  be  ineligible  to  be 
a  member  of,  or  hold  any  office  or  employ- 
ment under,  iiald  board."  Section  3223,  Kj. 
St  The  clerk  is  an  officer  of  the  board  of 
education.  He  was  directly  Interested  In  the 
contracts  made  wHh  the  Insurance  company, 
and  received  a  commission  from  the  insur- 
ance company  for  writing  the  policies.  The 
purpose  of  the  statute  is  to  protect  the  inter- 
est of  the  schools  by  requiring  all  the  tm^- 
ness  of  the  school  board  to  be  transacted  by 
officers  having  only  the  Interest  of  the  acbools 
in  view.  It  la  hard  to  understand  why  con- 
tracts of  Insurance  are  not  aa  mutb  within 
the  statute  aa  any  other  contracts.  The  clerk 
aa  the  custodian  of  the  records  of  the  board 
shall  be  disinterested  In  Uieee  matters.  The 
statute  Is  valuable,  and  must  be  llbwally 
oonstrued  with  a  view  to  promote  its  tmrpoae. 

[I]  It  is  also  Insisted  that  the  board  was 
without  power  to  r^nove  McLaughlin,  his 
term  of  office  having  expired  on  December 
81,  lOU,  and  be  having  been  re-elected  for 
aimther  t«iD  after  tile  polides  letemA  to 
were  written.  But  it  wlU  be  observed  ttiat 
under  the  statute  the  officer  shall  not  only 
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forfeit  hiB  office,  bnt  sball  be  Inell^ble  to 
bold  any  office  or  employment  under  tbe 
board.  Hts  re-election  by  the  board  cannot 
make  tbe  statute  InoperatiTe.  He  waa  In- 
eligible fbr  the  office,  and  the  board,  when 
this  came  to  Its  knowledge,  properly  removed 
him  from  office.  The  purpose  of  the  statute 
Is  to  exclude  from  office  under  the  board  per- 
sons who  violate  Its  provisions,  and  tbe  ob- 
ject of  the  statnte  would  be  largely  defeated 
If  It  were  held  that  an  officer  who  concealed 
his  offense  until  after  that  term  bad  expired 
conid  continue  to  hold  office  under  a  new 
election.  The  meaning  of  the  statnte  Is  that 
persons  who  have  violated  Its  provisions 
shall  not  thereafter  be  permitted  to  hold  of- 
fice under  the  board. 

[S]  Lastly  it  la  Insisted  that  the  clerk  can- 
not be  removed  from  office  except  by  trial 
and  C(Mivlctlon  by  the  board  of  aldermen. 
The  statute  which  authorises  the  clerk's  ap- 
pointment Is  In  these  words:  "Said  board 
shall  have  power  to  appoint  a  clerk,  and  pre- 
scribe his  duties  and  term  of  ofHce,  fix  his 
compensation,  and  pay  the  same  out  of  the 
school  ftiud,  and  shall  require  of  him  bond 
and  security,  if  they  deem  tbe  same  neces- 
sary." Section  322S,  Ky.  St  Pursuant  to 
the  statnte,  the  board  adopted  rules  among 
which  are  the  following:  "The  board,  on  the 
first  Monday  In  January  after  the  election 
of  members,  shall  elect  a  clerk,  who  shall 
hold  his  office  fbr  two  years,  or  until  bis  snc- 
cessor  Is  dvly  chosen  and  qaallfled.  It  shall 
require  a  majority  of  tbe  members  composing 
said  board  to  elect  a  clerk.  For  any  malfea- 
sance In  office,  willful  neglect  of  duty,  or  vio- 
latltm  of  the  rules  of  the  board,  tbe  clbrk 
may  be  removed  from  office,  a  majority  of 
the  members  thereof  concurring."  It  will  be 
observed  that  under  tbe  statute  Uie  board 
has  power  to  appcdnt  a  clerk  and  prescribe 
bis  term  of  office.  Pursuant  to  tbe  statute, 
the  board  iHrescrlbed  that  he  should  hold  ot- 
floe  for  two  years,  bnt  that  for  any  malfeas- 
ance in  Qffloe,  wlllfal  neglect  of  duty,  or 
violation  of  tbe  rules  of  Uie  board  he  should 
be  removed  from  ofBxXt  a  majority  of  the 
memben  of  the  board  concurring.  His  term 
of  office  therefore  is  under  the  statnte  depend- 
ent upon  tbe  regulatttms  of  the  board ;  and 
by  one  of  the  regulations  of  the  board  he 
may  be  removed  from  office  for  any  malfeas- 
ance in  office,  or  violation  of  the  rnlea  of 
the  board.  The  board  having  learned  that 
be  liad  violated  sectlcm  8228,  Ky.  St,  and 
committed  a  malfeasance  in  office  rendering, 
blm  indlglble  fbr  tbe  <^ce,  bad  not  only  the 
power  to  remove  blm,  bnt  it  was  their  duty 
to  do  so.  If  they  bad  failed  to  remove  blm 
and  had  undertaken  to  randone  tbe  offense, 
tiH^  would  have  violated  tbe  statute. 

We  therefore  condnde  that  the  drcoit 
court  properly  gave  Judgment  in  favor  of  ttie 
plaintiff. 

Judgment  affirmed. 

•Tor  «aw 


HUDSON  V.  CINCINNATI,  N.  O.  &  T.  P. 
BY.  CO. 

(Court  of  Appeals  of  Kentacky.   March  11, 
1913.) 

1.  Tbadb  Unions  (|  8*)— AasBEHEnTB  with 
Railboad— BioHTs  or  Mbubeb, 

The  officers  of  a  labor  unioo  in  executtng 
an  agreement  on  behalf  of  the  anion  with  a 
railroad  company  as  to  rates  of  pay  and  regu- 
lationa  of  employment  of  enghieerB  are  not 
agents  of  a  member  of  the  union  merely  be- 
cause he  is  Buch,  ao  that  no  rights  accrue  to 
him  thereonder  by  reason  of  its  execution  by 
them. 

[Ed.  Note.— -For  other  cases,  see  Trade 
Unions,  Cent  Dig.  {  6;  Dec.  Dig.  |  &*] 

2.  Tbadb  Unions  <S  8*)— AoBBBiacNT  with 
Bailboad—Riohts  of  Mehbeb. 

An  agreement  between  a  labor  union  and 
a  railroad  company  as  to  rate  of  pay  and  regu- 
lations of  employment  of  engineers  acquires 
legal  force  only  when  a  contract  of  employment 
ia  made  with  reference  to  It  as  a  usage. 

[Ed.  Note.— For  other  cases,  see  Trade 
Unions,  Cent  Dig.  |  6;  Dec.  Dig.  |  8.*] 

3.  Mabteb  anu  Sebvant  ({  20*)— Pxbiod  or 

EmFIXJTMENT— In  DBrXNITENBSS. 

The  mere  fact  that  an  agreement  between 
a  labor  union  and  a  railroaB  company  as  to 
rate  of  pay  and  regulationa  of  employment  of 
engineers  provides  that  such  rules  and  regula- 
tions shall  be  In  effect  for  two  years  does  not 
save  from  tndefiniteness  as  to  period  of  service 
a  contract  of  employment  made  with  reference 
to  it 

[Ed,  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  19;  Dec.  Dig.  i  20.*] 

4.  Mastbb  and  Sebvant  (|  20*)— Ehplotuxnt 
roB  iNDsnNiTB  Timb—Tbxuination. 

A  contract  of  employment  being  indefinite 
as  to  period  of  service  may  be  terminated  by 
either  party,  at  any  time,  for  or  without  cause. 

[Ed.  Note.— For  other  caaea,  see  Master  and 
Servant,  Cent  Dig.  |  19;  Dec.  Dig.  |  20.*} 

Appeal  from  Circuit  Court,  Palaafcl  County. 

Action  by  WUllam  Hudson  against  the  Cln- 
dnnaU,  New  Orleans  &  Texaa  Pacific  Rail- 
way Company.  Judgment  fbr  defendant 
Plaintiff  appeals.  Affirmed. 

Emmet  Puryear  and  Robert  Harding,  both 
of  Danville,  and  B,  A.  Jackson,  of  Somerset, 
for  appellant  O.  H.  Waddle  A  Sons,  of  Som- 
erset and  ioim  Galvln,  of  Cincinnati,  Ohio, 
for  appeUeew 

LASSING,  J.  Prior  to  June  28,  1907,  Wil- 
liam Hudson  waa  In  the  employ  of  the  Cin- 
cinnati, New  Orleans  ft  Texas  Pacific  Ball- 
way  Company  on  its  Chattanooga  division 
as  an  englneman.  Upon  that  day  he  was  dis- 
charged for  an  Infraction  of  the  rules  of  tbe 
company.  On  September  1,  1911,  he  brought 
suit  against  the  company  for  $2,000,  the  al- 
leged value  of  time  lost  by  him  during  the 
period  between  the  date  of  his  discbarge  and 
December  1,  1908,  charging  that  said  sum 
was  due  him  from  tiie  defendant  because  of 
its  breach  of  a  contract  entered  into  by  and 
betweoi  tbe  defendant  and  the  Order  of 
Brotherhood  of  Locomotive  Engineers,  of 
which  plaintiff  waa  a  member  In  good  stand- 
ing. The  particular  covenant  upon  which  be 
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baaea  his  cause  of  action  la  aa  follows:  "In 
case  an  englneman  believes  hla  suspension 
or  discharge  imjust  be  sbaU  within  ten  days 
appeal  lo  the  auperlutcauleiU  by  letter,  and, 
If  found  to  bare  bem  uo^stly  auapended  or 
dismissed,  he  aball  be  reinstated  and  paid 
for  all  time  lost  The  proper  oflleere  of  the 
company  will  at  all  tlmea  listen  to  any  com- 
plaint that  enginemen  as  a  body  or  indlvid- 
mtUy  may  wish  to  present,  and  under  ordi- 
nary circumstances  make  prompt  decision  In 
regard  thereto."  It  is  charged  by  plaintiff 
that  his  discharge  was  unjust ;  that  he,  with- 
in 10  days  thereafter,  by  letter  appealed  to 
the  Bupolntendent  of  defendant,  his  anpe- 
rlor,  tor  an  InTestlgadon  of  the  diargea 
against  him,  offering  therein  to  autoilt  to 
said  officer  proof  of  his  limocence  of  the 
diarges  and  aslrad  for  a  reinstatement,  but 
that  said  officer  refused  to  make  known  the 
result  of  hie  investigations .  or  to  relnst!ate 
plaintiff.  A  demurrer  to  this  petition  was 
sustained.  In  an  ameided  petition  plaintiff 
set  out  in  full  the  contract  all^^  in  his 
petition,  averring  that  It  was  duly  executed 
and  delivered  by  the  defendant  company  and 
by  the  duly  authorized  officers  and  agents  of 
said  Order  of  Brotherhood  of  Locomotive  Ea- 
j^neers.  It  is  also  alleged  that  "each  and 
every  member  of  the  Order  of  Railroad  Bn- 
^emoi.  and  this  plaintiff  was  said  con- 
tract required  to  render  to  the  def^dant 
service  aa  englneman  under  the  terms  and 
conditions  set  forth  in  said  contract,  and  at 
the  prices  tliereln  spedfled  for  two  years 
from  December  1,  190^  unless,  notice  as 
In  said  contract  provided,  diange  was  made, 
which  notice  was  not  voi  or  change  made." 
The  contract  referred  to  contains,  first,  a 
list  of  stations  on  the  Chattanooga  Divi^on 
of  defendant's  railway  and  the  rates  of  pay 
of  enginemen  for  trips  between  such  stations 
in  the  yards  and  on  work  trains,  ^en,  un- 
der the  caption  of  "Rates  of  Fay  and  Regu- 
lations," follow  84  arttcles.  AU  deal  with 
rates  of  pay,  hours  of  work,  seniority  in 
service,  computation  of  time  and  overtime, 
disputes  as  to  time,  tests  of  hearing  and  eye- 
sight, and  other  minor  details  Incident  to 
the  operation  of  engines,  except  article  21, 
relating  to  suspension  and  reinstatement, 
which  bad  been  quoted  herein  above,  and 
artide  S4,  which  ts  as  follows:  "These  rules 
and  regulations  wlU  be  In  effect  2  years  from 
date  unless  30  days*  notice  is  given  by  dther 
party  of  any  contemplated  changes."  A  de- 
murrer  to  the  petition,  as  amended,  was  sus- 
tained. Plaintiff,  declining  to  plead  further 
and  bis  petition  having  been  dismissed,  ap- 
I>eals. 

For  appellant,  it  Is  insisted,  first,  tiiat  the 
officers  of  the  union,  of  which  he  was  a  mem- 
ber, in  making  the  contract  in  question,  act- 
ed as  the  agent  of  all  Its  members;  and,  sec- 
<md,  under  said  agreement,  and  particularly 
under  article  84  thereof,  the  m^bers  of 
said  union  obligated  themselves  to  work  for 
tlie  railway  company,  and  the  railway  com- 


pany bound  itself  to  employ  them,  for  the 
period  beginning  December  1,  1906,  and  end- 
ing two  years  thereafter,  under  the  teruu 
and  conditions  set  forth  In  the  other  provi- 
sions of  said  contract  Howevo',  in  one  of 
the  briefs  filed  on  behalf  of  appellant  this 
contention  is  abandoned  to  an  extent  and  it 
ia  insisted  that  only  those  members  of  sold 
union,  who  accepted  employment  tmder  this 
contract  undertook  to  work  for  a  period  of 
two  years  from  December  1,  1906,  up<m  the 
terms  and  conditions  and  for  the  wages 
therein  provided.  On  the  other  hand.  It  li 
argued  for  appellee  that  individual  members 
of  8  labor  onion  are  not  bound  by  contracts 
between  the  union  and  employers,  unless  sudi 
agreements  are  ratified  by  them  as  Indlvldo- 
als;  that  the  contract  Is  void  for  want  of 
mutuality  of  obligation,  as  between  It  and 
appellant ;  that  the  effect  of  said  agreement 
was  merely  to  fix  the  rates  of  pay  and  rega- 
lEtUons  by  which  enginemen  employed  by  it 
were  to  be  compensated  and  governed  during 
their  employment  within  the  period  therein 
designated;  that,  if  said  agreouent  Is  a 
contract  of  employment  the  term  of  service 
is  indefinite  and  either  party  oould  at  any 
time  terminate  U  without  cause;  and  that, 
under  the  terms  of  said  agreement  the  de- 
termination by  its  superintendent  that  the 
dlsdiarge  of  appellant  was  Jnst  is  concloslTe, 
and  no  cause  of  action  arises  upon  an  alli- 
ed wrongful  decision  of  said  officer, 

[1]  The  allegation  relied  upon  to  establiah 
agency  of  appellant  on  the  part  of  the  offi- 
cers in  the  execution  of  said  agreement  is 
that  the  contract  "was  duly  signed  and  exe- 
cuted and  delivered  the  duly  authorized 
officers  and  agents  of  the  defoidant  company 
fmd  said  Order  of  Railroad  Enginemen.**  If 
they  were  the  agents  of  antellant  it  is  to  be 
Inferred  only  from  the  tact  that  appellant 
was  a  member  of  the  orgnnization,  the  agents 
of  which  they  are  admitted  to  b&  Appellant 
has  failed  to  enlighten  us,  by  averment  as 
to  the  objects  of  the  union,  of  which  be  was 
a  member,  as  contained  in  its  chatter,  if  a 
corporation,  or  in  Its  constitution,  if  it  is  an 
assoclatlcm,  or  whether  the  officers  referred 
to  were  the  agents  of  a  local  or  graeral  un- 
ion. However,  the  court  knows  as  a  part 
of  the  history  of  the  times  that  the  Order  of 
Brotherhood  of  Locomotive  Engineers,  and 
unions  engaged  In  like  efforts,  are  associa- 
tions of  craftsmen,  having  for  their  obfects 
Improved  workhig  conditions,  and  resisting, 
in  concert  the  unjust  exactions  of  capltaL 
Their  purposes  are  social,  not  commerdaL 
Permanent  Improved  labor  conditions,  not 
temirarary  contractual  relations  between  in- 
dividuals and  employers,  are  the  commend- 
able objects  with  whieta  they  are  engrossed. 
A  labor  union,  as  sndi,  engages  In  no  busi- 
ness enterifflse.  It  has  not  the  povrer,  and 
does  not  undertake  to  supply  onployers  with 
workmen.  It  does  not  and  cannot,  bind  its 
members  to  a  service  for  a  definite;  or  any 
period  of  tlm^  or  even  to  accept  the  wages 
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and  racolAtlons,  wlildi  It  mlg^t  hare  Indac^ 
ed  an  employra-  to  adopt  In  the  condoct  of 
bis  bosineBa.  Its  fnnctlon  la  to  Induce  em- 
ployen  to  eatablish  usages  In  respect  to 
wages  and  worfctng  coudltlona  whl<dL  are  fair, 
reasonaUe,  and  humane;  leartaig  to  its  mem- 
bers each  to  determine  for  himself  whether 
or  not  and  for  what  length  of  time  he  will 
contract  with  reference  to  such  usages.  Con- 
•tracts  between  an  Individual  member  of  a 
onion  and  an  employer  for  personal  serrice 
being  merely  Inddental  to  the  broad  purpos- 
es of  the  union,  its  agents.  In  acting  for  the 
union,  in  no  way  bind  the  Individual  mem- 
bers tb^eof. 

In  Bnmetta  v.  Bfarcellne  Coal  Co.,  180  Ho. 
211,  70  S.  W.  1S6,  Bumetta,  a  miner  and 
member  of  the  Miners'  Union,  entered  into 
the  service  of  the  coal  company,  and,  after 
continuing  therein  for  a  short  time,  volun- 
tarily left  the  company  and  sned  It  for  the 
balance  of  wages  due  him.  The  company  ad- 
mitted the  amount  charged  to  be  owing  him, 
but  dolled  that  it  was  then  due.  The  work- 
man asserted  that  the  nnion  of  which  he  was 
a  member  had  a  contract  with  the  company 
tn  whidi  certain  pay  days  were  provided  for, 
and  that  under  this  contract  the  amount 
owing  was  due.  The  court  there  in  dispos- 
ing of  the  question  as  to  whether  a  contract 
made  by  a  union  In  respect  to  rates  and  reg- 
ulations Inured  to  the  benefit  of  Its  members 
said:  "The  Miners'  Union  is  not  an  oigan- 
Ization  for  the  purpose  of  conducting  any 
business  enterprise,  bat  Is  purely  one  for  the 
protection  of  labor  against  the  unjust  exac- 
tions of  capital.  The  members  of  the  union 
do  not  labor  In  coal  mines  for  the  organiza- 
tion, but  eadi  membw  works  for  himself, 
and  whatever  compensation  he  receives  Is 
for  the  benefit  of  himself  and  family.  That 
the  Minen^  Union,  as  an  organization,  can- 
not make  a  ctmtract  for  its  individual  mem- 
bars  tn  respect  to  the  performance  of  work 
and  the  paymoit  for  It,  in  our  opinion  Is 
too  clear  Cor  discussion.  *  •  •  While  it 
may  be  true  that  a  labor  organization  may 
have  roles  requlrlDg  the  employer  to  design 
nate  a  certain  pay  day,  and  if  you  employ 
a  meniber  of  the  organization  or  evm  one 
wlio  is  not  a  monber,  and  by  agreement 
his  sorvlees  are  to  be  paid  tor  on  the  des- 
ignated pay  (Uiys,  as  establldied  by.  the 
rules,  It  could  be  well  inedsted  that  the 
eontract  Axes  the  time  of  payment,  that  Is 
opm  tbe  theory  that  the  Indlvidnal  so  con- 
tracts, and  no  means  open  aecoont  of 
Us  iMdnga  member  of  the  organisation  whkib 
has  ondertaksD  to  contracttbr  bUn.  *  *  • 
A  eontract  on  the  part  of  an  Indlvidoal  that 
lie  wiU  perform  certain  work  nnder  the  roles 
ot  an  organlsatlMi  Is  not  to  be  InfwreA  fnnn 
ttw  simplft  fhct  Uiat  he  Is  a  membw  of  the 
organisation.  Persons  woA  in  tbemselTes, 
and  are  tree  and  ind^endent  Asreemeuts 
Snvoslnc  condMUms  can  only  be  oiforced 
irtksn  the  mtlre  pnvosition  has  been  stated 
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and  by  them  freely  accepted."  In  24  Ore  the 
author  states  the  rule  as  follows:  "A  labor 
union  ordinarily  has  no  authority  to  make 
a  contract  with  employers  of  Its  members 
In  respect  to  the  performance  of  work  and 
the  payment  for  It  In  order  to  bind  the  in- 
dividual members,  they  must  exercise  assent 
to  the  terms  of  the  contract.  Such  assent 
will  not  be  Implied  from  the  fact  that  they 
have  knowledge  at  the  time  of  the  contract 
It  cannot  maintain  an  action  to  enforce  a 
contract  made  by  It  on  behalf  of  its  mem- 
bers. Hot  Is  it  liable  to  suit  on  such  a  con- 
tract,  which  Is  enforceable  only  against  the 
Individual  moubers  who  are  guilty  of  a 
breach  of  It  An  individual  member  of  a 
labor  onion,  not  being  botmd  by  the  terms 
of  the  contract  made  between  the  union  and 
its  employers  as  to  the  time  of  payment  of 
his  wages,  has  a  right  to  sue  therefor  on 
the  completion  of  his  work,  in  th«  absoice 
of  Any  express  contract  with  him." 

A[^llanfs  name  is  nowhere  mentioned  In 
the  agreement  under  consideration.  There 
Is  in  It  no  language  from  which  It  can  be 
inferred  that  the  officers  of  the  union,  In 
signing  said  agreement,  were  acting  as  the 
agents  of  aiq?^ant  The  fact  that  they  were 
agents  of  the  union  will  not  Justify  the  In- 
ference that  they  were  acting  for  appellant, 
a  memher  of  the  union.  It  is  not  contended 
that  he  evtt  ratified  the  act  of  said  officers. 
The  fact  that  appellant  witered  the  service 
of  .the  railway  company  as  englneman,  knew 
of  the  usages  which  the  company  had  adopt- 
ed at  the  Instance  of  the  union,  assoited  to 
and  became  boond  by  than,  being  a  mere  in- 
cident to  the  objects  of  the  nnltm,  cannot 
be  said  to  be  a  ratlflcatlon.  It  follows  tbere- 
fbre  that  the  officers  of  the  onion,  in  the  exe- 
cotlou  of  said  agreement,  were  not,  and  coold 
not  be^  the  ageats  of  appellant 

[t,  1]  As  tbe  relation  of  principal  and  agent 
between  appellant  and  tbe  officers  of  the  on- 
ion, signing  the  agreement  onder  consldwa- 
tlon,  is  not  shown  to  exist,  no  rl^ts  accroe 
to  him  thereunder  1^  reason  of  Its  execotton 
by  than,  and  we  now  oitsr  into  a  oonsldwa- 
tlon  of  the  contract  that  did  exist  between 
appellant  and  the  railway  company.  In  W» 
a  prop»  onderatanding  of  the  contract  sec 
oot  In  the  pleadings  wUl  be  of  outerlal  as- 
sistance Tbat  contract  was  betwsoi  tJiB  on- 
ion and  tile  railway  company  alone.  It  was 
made  ivenimaUy  In  fortherance  of  the  poli- 
ty of  the  onion  to  secore  for  its  members 
more  nmoneratlTe  compensation  and  Im- 
invTed  conditions  of  enqtU^ment  It  does 
not  In  terms  ea^ressly  or  Impliedly  obligate 
any  monber  m  groop  of  maubers  of  the 
union  to  woA  for  the  railway  company  tor 
two  years  or  any  length  of  time,  or  at  all. 
It  does  not  In  tarns  reonlre  the  railway 
company  to  en^U^  even  onion  o^lnemai,  or 
any  englnanaL  It  Is  Jnst  wliat  It  on  Its 
face  purports  to  be;  and  nothing  more.  It  Is 
mer^  a  numorandom  of  rates  of  pay  and 


Digitized  by 


60 


154  SOUTHWHERCBBM  BBPOBTUi 


regulattonfi  gorernlDg,  for  the  period  ttaereln 
designated*  enginepien  employed  on  the  Chat- 
tanooga Division  of  the  company'B  railway. 
Having  been  signed  by  appellee,  it  1b  evi- 
dence of  its  Intention,  In  the  condnet  of  Its 
bnslness  with  englnemen  on  said  division,  to 
be  governed  by  the  wages  and  rules,  and  for 
the  time  ther^  stipulated.  Englnemen  In 
or  CTtering  its  service  durli^  the  time  limit 
contract  with  reference  to  It  There  Is  on 
Its  face  no  -consldwatlon  for  Its  ezecntion. 
It  Is  therefore  not  a  contract  It  Is  not  an 
sfFer,  for  none  of  its  terms  can  be  construed 
as  a  proposal.  It  comes  squarely  within  the 
definition  of  usage  as  defined  in  Byrd  t. 
Beall,  160  Ala.  122,  43  South.  749,  124  Am. 
St  Rep.  60.  There  the  conrt  In  defining  us- 
age, said  "usage"  refers  to  "an  established 
method  of  dealing,  adopted  In  a  particular 
place,  or  by  those  engaged  In  a  particular 
vocation  or  trade,  which  acquires  legal  force, 
because  people  make  contracts  In  referehce 
to  It."  In  support  of  this  definition,  29  Am. 
Se  Eng.  Ency.  of  Law,  366,  and  12  Cyc.  1033, 
are  cited.  It  follows,  therefore,  tliat  all  ap- 
pellee  assented  to  In  signing  that  agre^ent 
was  that  It  would  adopt  and  maintain  the 
rates  of  pay  and  regulations,  and  for  the  pe- 
riod of  time,  therein  stipulated,  in  Its  deal- 
ings with  englnemen  employed  by  It  on  its 
Chattanooga  Division  of  its  railway. 

If  appellant  during  the  time  limit  provid- 
ed In  said  agreement  entered  the  service  of 
appellee  as  englneman  on  Its  Chattanooga 
Division,  knew  and  assented  to  the  provi- 
sions of  said  agreement  or  if  th^  were  so 
generally  known  among  englnemen  as  to  Jus- 
tify the  presumption  that  he  did  know  them, 
and  made  no  express  contract  in  conflict 
with  any  of  its  provisions,  the  agreement  in 
question  entered  into  and  became  a  part  of 
his  contract  with  appellee,  as  If  folly  in- 
corporated therein.  This  agreement  as 
shown,  did  not  undertake  to  fix  a  material 
dement  ot  a  contract  for  personal  service, 
viz.,  the  period  of  service.  The  provision  re- 
lied upon  by  appellant  to  determine  this  ele- 
ment is  article  84,  as  follows :  "These  roles 
and  regulations  will  be  in  efCect  two  years 
from  date,  unless  80  days  notice  Is  given  by 
either  party  of  any  contemplated  changes." 
None  of  the  other  88  articles  of  the  agree- 
ment  fixes,  or  undertakes  to  fiix,  the  period 
of  service  of  englnemen  who  might  be  in  the 
employ  ct  the  railway  company,  during  the 
time  limit  and  how,  by  any  kind  of  construc- 
tion, *tniles"  or  "regnlatlontf'  or  any  other 
langoage  of  this  artl<de  can  tw  inade  to 
mean  "paMl  of  aeniee,*'  we  ore  at  a  Ion  to 


understand.  It  is  contended.  In  brief,  that, 
as  some  of  the  provisions  exact  of  engine- 
men  a  service,  that  when  anch  provialoD  Is 
construed  with  article  S4,  there  is  an  oUl- 
gation  on  the  part  of  the  employ^  to  work, 
and  the  company  to  employ,  for  two  years. 
Article  1  is  dted  as  requiring  soch  service. 
It  reads  as  follows :  "Twelve  hours  or  less 
will  constitute  a  day's  work  for  switch  m- 
ginem^  They  will  receive  tSJBO  per  day; 
3S  cents  per  hour  after  12  hours.  In  road 
service  they  will  be  paid  road  rates.  One 
honr  will  be  allowed  for  meals  at  or  as  near 
noon  or  midnight  as  it  is  possible."  Agabi, 
we  are  at  a  loss  to  understand  how,  by  any 
kind  of  construction,  there  has  been  a  meet- 
ing of  the  minds  of  the  parties  to  this  liti- 
gation upon  the  period  of  service.  The  con- 
tract bea»  evidence  of  having  been  drawn 
with  the  utmost  care  to  express  the  agree- 
ment of  the  parties  thereta  There  is  an 
elaborate  memorandum  of  the  stations  be- 
tween which  runs  are  made,  and  the  pay  tox 
each  run  Is  fixed  for  ^ginemen  on  passoi- 
ger  trains,  through  and  local  freights.  An- 
other provision  fixes  how  lunch  e"gtnwnwi 
are  to  be  paid  when  attending  eoort  at  the 
instance  of  the  company.  Another  requires 
their  tools  and  necessary  equipment,  includ- 
ing lamps,  to  be  placed  on  eDglnes  at  tennl- 
nals.  When  Qiese  articles  go  into  tbe  mi- 
nutest detaUa,  it  Is  not  reasonaUe  to  suppose 
that  if  the  parties  so  Intended,  the  drafts- 
man. In  the  preparation  of  the  agreement 
would  not  have  used  the  words  usually  em- 
ployed to  express  agreemente  as  to  period  of 

service,  such  as,  "englneman,   or  a 

certain  number  of  engln^en,  agree  to  aerve 
the  company  and  the  company  agrees  to  em- 
ploy, for  "   months  or    years," 

etc.  The  contention  that  the  period  of  serv- 
ice was  fixed  by  said  contract  or  was  other 
than  Indefinite,  is  without  merit 

[4]  When  appellant's  contract  of  employ- 
ment with  appellee  is  fairly  construed,  it  is 
evident  that  the  period  of  service  Is  indefi- 
nite, and,  that  being  true,  either  party  has 
the  right  to  terminate  it  at  any  time  for  or 
without  cause.  L.  &  N.  R.  R.  Co.  v.  Offott 
99  Ky.  427,  36  S.  W.  181,  18  Ky.  Law  Bep. 
303,  50  Am.  St  Rep.  467.  Appellee  did  termi- 
nate said  contract  by  the  discharge  of  appel- 
lant' His  claim  is  for  time  lost  after  the 
determination  of  the  contract  between  him 
and  appellee,  and  all  hli  rights  thereunder 
had  ceased.  The  trial  conrt  oorrectly  held 
that  his  petltlwi  stated  no  cause  of  action. 

Jndgment  affirmed. 
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ffTATB  T,  FBNTON. 

(So^UBt  Court  of  lifiBsonri,  DiTirion  No.  2. 
Fob.  1ft,  1913.   Rehearing  Denied 
March  12,  1913.) 

1.  GmianAi.  Law  (S  1159*)  —  Apfbal  and 
Ebbob — Vebdict— Sahitt. 

Where  there  was  Bobstantial  evidence  both, 
of  defendant's  eanity  and  of  hie  insanib  at  the 
time  of  the  morder,  a  conviction  could  not  be 
distnrbed  becaaae  predicated  on  a4nding  that 
the  defendant  vaa  sane. 

[Bd.  Note^For  other  ctMo,  M«  Orbniiial 
Law,  Cent.  Dig.  |S  8074-8068;  De&  Dig.  1 
1169.«] 

2.  GBnanAi.  Law  (f  729*)  —TmtAL^AMV- 

WUVT  or  COUNSBI.— CVKB. 

A  mere  reference,  by  the  proaecntlnE  at- 
torney in  Us  dosing  argnment  in  a  honudde 
case,  to  two  similar  celebrated  cases,  was  not 
prejndidal,  where  the  coart  immediately  ad- 
monished him  to  drop  Uiat  line  of  argument, 
and  he  did  so  and  apologised. 

CEd.  Note.— For  other  cases,  see  Criminal 
Iaw,  GenL  Dig.  1 1682;  Dec  Dig.  1 729.*] 

3.  CBnaNAi.  Law  <|  720*)  — Tual  — Axaii- 
HBNT  or  GonHSBL. 

Where,  in  a  homicide  case,  defendant's  ex- 
perts testified  that  his  mental  condition  had  im- 
proved while  he  was  In  iaQ,  and  that  rest  in 
jail,  as  well  as  In  an  asyinm,  will  make  a  pa- 
tient better,  it  was  not  error  for  the  prosecut- 
ing attorney  to  comment  adverselv  on  this  tes- 
timony and  ridicule  it  as  illogical. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent.  Dig.  H  1670,  1071;  Dec.  Dig.  | 
720>] 

4.  CannicAi,  Law  (|  722*)  —  ABomonn  or 

COVVBKL. 

A  statement,  by  the  prosecuting  attorney 
in  a  homicide  case  wherein  the  defense  was  in- 
sanity, that  the  defendant  had  acted  through- 
out the  trial  as  tfaongb  he  did  not  comprehend 
what  was  going  on,  being  an  admlasion  favora- 
ble to  the  defendant,  was  not  erroneous. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  GenL  Dig.  f  1674;  Dec,  Dig.  |  722.*] 

5^  Gbihinal  Law  (f  722*)  —  Abquicent  or 
GounBEL. 

An  insinuation  by  the  prosecutor  in  his 
argnment  that  the  defendant  might  have  been 
coached  by  his  lawyers  or  others  so  as  to  act 
hisane  was  simply  a  weak  argument,  based  on 
mere  conjecture,  and  did  not  constitute  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  OcDt.  Dig.  I  1674;  DeoDig.  |  722.*] 

Appeal  from  Gircnlt  Ooort,  Boone  Comity; 
David  H.  Hurii,  Judge. 

George  Fen  ton  was  convicted  of  murder  In 
the  first  degree,  aod  ha  a[q:>e8l8.  Affirmed. 

Convicted  of  murder  In  tbe  first  degree, 
defendant  appeals  from  a  Judgment  of  the 
drcnlt  court  of  Boone  county,  fixing  his  pun- 
ishment In  the  penltentlar7  for  tiie  term  of 
his  natural  life. 

Defoidant,  a  widower,  age  44,  with  six 
children,  was  married  to  Sallna  Florence,  a 
widow,  on  December  7,  1010.  They  made 
their  home  In  tbe  dtj  of  Colombia;  Mo.,  un- 
til March  7, 1911,  when  they  separated  with- 
out any  aj^tarent  canse.  After  the  aera- 
tion Mrs.  Fenton  resided  with  her  sister, 
Mrs.  Herring,  in  Columbia,  at  which  place 
defendant,  over  Mrs.  Herring's  objecUona, 
called  upon  his  wife  freqamtly.   In  Jnns^ 


1911,  defaulant*8  wtfe  made  a  visit  to  rela- 
tlvea  in  the  state  of  Oklahoma  and  on  the 
Padflc  Goast,  returning  to  the  home  of  Mrs. 
Herring  on  September  17,  1911.  On  tbe  fol- 
lowing day  defendant  called  npon  her  and 
"requested  her  to  shake  hands  with  him  and 
kiss  him  as  a  wife  oo^t  to  do."  Mia  Fen- 
ton shook  hands  wlUk  defoidant,  but  said 
that  she  would  not  be  so  deceitful  as  to  kiss 
him.  Brldentlr  1^  this  remain  she  created 
the  Impression  that  she  did  not  Intend  to 
resume  marital  relations  with  defendant  De- 
fendant then  visited  a  hardware  store,  where 
he  purchased  a  revolTer,  returned  home,  put 
on  his  best  clothes,  again  called  on  hie  wife, 
and  shot  her  three  tlmea,  hUUng  hn  Instant- 
ly. The  defense  Is  insanity,  and  the  railj  erw 
TOTS  complained  of  are  alleged  Improper  re- 
marks of  the  prosecuting  attorney  In  his 
closing  a^poment  to  the  jnrj. 

The  evidence  shows  that  defendant's  moth- 
er became  insane  In  the  year  1866,  flawing 
a  aerere  atta<^  of  fever;  that  she  was  con- 
fined hi  ttxa  E^lton  insane  as^nm  tor  nearly 
a  month  and  then  discharged  as  cured. 
There  Is  alight  evidence  that  her  mind  was 
not  rl^t  for  some  years  aftw  she  was  re- 
leased from  the  ai^lnm.  Defendant  vras 
bom  about  14  months  after  his  mother  was 
discharged  from  the  aoylum.  According  to 
the  evidence  of  defendant's  witnesses,  he 
seemed  to  have  been  greatly  depressed  In 
spirits  after  his  wife  left  him — was  continu- 
ally referring  to  her  and  requesting  his 
friends  to  intercede  for  him  and  persuade 
her  to  return  to  his  home.  He  would  not 
tell  any  one  why  his  wife  left  him  and  spoke 
of  her  In  kindly  terms,  except  on  one  occa- 
sion when  she  refused  to  sign  a  deed  for 
some  property  he  had  sold.  He  finally  placed 
his  children  with  relatives  and  friends  with 
the  avowed  intention  of  traveling.  Yet  he 
did  not  leave  home. 

Mrs.  Sherman,  who  resided  Just  across  the 
street  from  defendant,  testified  that  defend- 
ant often  visited  her  and  her  hustund,  was 
frequently  lamenting  the  fact  that  his  wife 
had  left  him,  and  expressed  the  view  that  she 
would  have  been  willing  to  remain  with  him 
if  others  had  not  interfered.  Mrs.  Sherman 
and  her  husband  tried  to  cheer  defendant, 
bat  he  usually  seemed  to  be  discouraged. 
Sold  his  furniture  and  wanted  othor  parties 
to  take  his  children,  but  regretted  to  sep- 
arate them.  Wanted  to  travel  and  get  away 
from  .his  troubles.  Took  up  a  wooden  side- 
walk In  front  of  his  property  and  put  in  a 
brick  sidewalk.  Then  a  week  or  so  later 
tore  up  the  brick  sldewnlk  and  put  In  a 
granitoid  sidewalk.  Seemed  nervous  and 
would  sit  with  his  head  resting  upon  his 
hands.  Sometlmee  he  would  seem  all  right, 
and  sometimes  be  appeared  to  be  crazy.  He 
appeared  very  greatly  attached  to  his  ehll- 
dren  and  provided  for  them  quite  welL 

A  nephew  of  deffeodant  testified  that  de- 
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fendant  aK>lled  to  him  for  woric;  that  after 
securing  a  Job  defendant  worked  abont  an 
hour  and  then  quit,  saying:  *'Qodl  I  cant 
work.** 

Defendant's  16  year  old  danghter  testlfled 
that  her  father  did  not  enjoy  life  after  his 
wife  left  him.  Could  not  sleep  well.  Want- 
ed to  brood  orer  his  troubles.  Frequently 
cried  and  talked  atwot  suicide. 

Witness  Chambers  saw  defendant  a  few 
hours  before  the  latter  killed  his  wlf&  Spoke 
to  defendant,  bnt  received  no  reply. 

After  killing  his  wife,  defendant  went  to 
the  residence  of  a  Mtb.  Hill,  a  next-door 
neighbor,  and  told  her  to  be  good  to  hia  chil- 
dren, that  he  had  killed  his  wife  and  had 
nothing  to  live  for.  At  her  request  he  gave 
her  his  pistol  and  cartridges. 

Witness  Edwards  visited  the  Jail  on  the 
day  of  the  killing  and  said  to  defendant, 
"Oeorge,  bow  did  it  happen?"  to  which  de- 
fendant rolled:  "I  cannot  tell  you  now.  I 
hare  been  pnttlDg  It  o(t  six  months"— or  "six 
we^s "  witness  could  not  remember  which. 

One  of  d^endant's  brothers  came  to  the 
Jan,  crylnft  and  said:  "My  OodI  why  did 
yon  do  this?**  To  this  remark  defendant  re- 
plied: '^hy.  cant  yoa  stand  It  better  than 
that?  It  la  done,  and  we  will  have  to  stand 
it  the  best  we  can.**  Defendant  aeoned  to 
be  in  a  cool  stale  of  mind  a  few  honiB  after 
the  klUlns. 

Sometimes  defendant  was  sociable  with 
his  ftiends.  and  at  other  times  would  pass 
them  without  speaking  and  look  wild  out 
of  his  eyes.  At  another  time  he  said  bis 
troubles  were  greater  than  he  could  bear, 
and  hinted  suldde.  There  were  more  than 
a  dozen  witnesses  who  gave  testimony  simi- 
lar to  the  foregoing,  detailing  peculiar  or 
slightly  peculiar  conduct  oa  the  part  of  de- 
fendant 

Three  physicians  who  bad  made  a  special- 
ty of  inaanitr  and  nerrotu  diseases  Tialted 
defendant  after  the  homicide,  and,  from  their 
intenrlewB  with,  and  an  exainlnatlQn  cS,  the 
dtfendant,  and  ftom  liypothetlcal  qnestlons 
propounded,  gave  it  as  their  opinion  that  he 
was  insane  when  he  killed  his  wlf^ 

On  the  part  of  the  state  fiiere  were  more 
than  a  dozm  of  defendant's  acquaintances 
who  testified  that  th^  had  met  him,  convers- 
ed with  him,  and  observed  his  conduct  at 
various  dates  during  the  last  few  months  be- 
fore the  homicide,  but  saw  nothing  In  hia 
conversation  or  demeanor  to  indicate  that 
he  was  Insane.  From  their  evidence  it  ap- 
pears that  defendant  was  a  successful  busi- 
ness man  and  had  accumulated  considerable 
property.  He  had  been  a  farmer  up  to  abont 
three  years  before  he  killed  his  wlf&,  and 
after  selling  his  farm  and  moving  to  town 
had  engaged  In  buying  and  stiling  real  es- 
tate and  loaning  money. 

There  was  some  evidence  that  long  before 
defendant's  wife  left  him  he  was  at  times 
despondent  or  uncommunlcaUvflh    He  was 


employed  as  a  gatekeeper  by  the  Boone  Coun- 
ty Fair  Association  for  a  period  of  several 
days  during  the  summer  of  1911,  and  su- 
perintended the  construction  of  a  dw^ling 
house  for  another  party  up  to  within  a  weefc 
or  10  days  before  the  tragedy  occurred.  Aft- 
er defendant  was  placed  In  Jail  for  killing 
his  wife,  he  notified  some  of  his  debtors  to 
call  at  the.  Jail  and  pay  what  they  owed 
him.  He  gave  some  personal  checks  to  hia 
attorneys  for  their  services  In  defending  him, 
and  also  sold  and  Indorsed  notes  to  a  bank 
after  be  had  killed  his  wife  and  been  placed 
in  Jail.  No  efTort  was  ever  made  to  i^ace 
him  under  guardianship  as  a  person  nndt  to 
manage      own  affairs. 

Frank  O.  Banrls  and  Balph  T.  Flnl^,  both 
of  Columbia,  and  P.  H.  OnUen»  of  St.  Louis, 
for  appellant  Blliott  W.  Major,  Atty.  Gen., 
and  Alex  Z.  Patterson,  Aast  Atty.  Gea.,  for 
the  State. 

BROWN,  P.  J.  (after  stating  the  facts  as 
above).  [1]  There  being  substantial  evidence 
tending  to  prove  that  defendant  was  insane 
at  the  time  he  killed  hia  wife^  and  also  other 
substantial  evidence  tending  to  establish  his 
sanity  at  the  time  of  that  unfortunate  oc- 
currence, the  issue  oC  insanity  was  properly 
submitted  to  the  Jury,  and  with  their  ver- 
dict we  cannot  interfere  unless  we  find  that 
defendant  was  prejudiced  by  the  alleged  ini- 
proper  remarks  of  the  prosecutor, 

[2]  During  the  closing  argumwt  the  fol- 
lowing occurred:  Mr.  Anderson,  for  the 
state,  said:  "Becall  that  celebrated  case  in 
New  York  Olty,  a  few  years  ago,  when  the 
defense  was  insanity.  Recall  that  case  In 
St.  Louis,  too,  where  a  man  shot  his  wife 
and  <dilld  under  similar  circumstances.  By 
Mr.  Gullen:  We  object  to  that  as  outsit  the 
evidence  and  Improper,  any  reference  to  in- 
dependent acts  or  crimes,  and  we  ask  that 
the  court  reprimand  the  counsel.  By  Mr. 
Anderson:  I  am  not  catling  any  names.  By 
the  Court:  Tes,  confine  yourself  to  the  rec- 
ord, Mr.  Anderson.  By  Mr.  Anderson:  Very 
welL  I  beg  pardon  of  the  court  and  the 
Jury  and  the  counsel,  as  well.  (And  to  the 
action  of  the  court  in  falling  to  sufficiently 
rebuke  the  counsel  for  the  state,  the  defend- 
ant, by  his  counsel,  then  and  there  at  the 
time  duly  excepted  and  saved  his  excep- 
tions.)" Near  the  close  of  his  argum^it,  Mr. 
Anderson,  for  the  state,  said:  "Now,  goitle- 
men,  I  am  not  appealing  to  your  passions. 
You  have  lifted  your  right  hand  toward 
heaven  to  bring  In  a  verdict  according  to  the 
law  and  the  evidence,  and  I  trust  you  are 
going  to  do  It  They  have  been  paving  the 
way  all  along  to  get  you  to  send  that  defend- 
ant to  the  asylum.  What  does  that  mean? 
That  means  yon  had  Just  as  welt  say  that 
the  man  was  insane  when  he  committed  the 
ofiTense,  but  he  is  sane  now.  To  send  falm  to 
the  hospital  is  to  acquit  him.  They  paved 
the  way  by  that  eminent  alienist  to  get  him 
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ontf  dnce  his  incarceration.  Ha  has  rested. 
BiB  condition  Is  bo  nrach  better  than  when 
he  went  to  the  Jail.  Can  a  man  rest  In  Jail 
with  the  charge  of  murder  staring  blm  In  the 
face?  He  is  sane  now,  and  he  was  sane  at 
the  time.  It  is  true  that  he  sat  there  ap- 
jfmatij  not  comprehending  &  thins  that  has 
gone  4»  here.  Gwtlem^  do  jou  think  that 
those  emln«at  spedaUsts,  do  yon  think  that 
those  eminent  attom^s,  could  not  sufflclrat- 
ly  drill  that  man  until  he  could  pose  like 
that!  Can  yon  do  It?  By  Mr.  Gullen:  We 
object  to  that  serlonsly.  It  Is  not  true,  and 
we  ask  the  court  to  reprimand  the  counsel- 
By  the  Court:  Keep  yourself  within  the  rec- 
ord* Mr.  Anderson.  By  Mr.  Cnllm:  I  ask 
the  court  to  reiaimand  the  counsel  I  say 
now,  on  my  honor.  It  Is  not  true.  By  Mr. 
Anderson:  I  beg  pardon.  (And  to  the  action 
of  the  court  In  failing  to  suffid^tly  repri- 
mand counsel  for  the  state,  the  defendant, 
by  his  counsel,  then  and  there  at  the  time 
daly  excepted  and  saved  his  exceptions.)" 

We  are  convinced  that  the  prosecutor's 
reference  to  the  New  York  and  St.  Louis 
cases  was  not  harmful  to  defendant.  Pros- 
eentor  was  immediately  admonished  by  the 
court  to  drop  that  line  of  argument,  and  he 
did  so  and  apologized  to  the  court  for  his 
error.  If  the  Jury  understood  what  cases 
the  prosecuting  attorney  referred  to,  we 
most  presume  that  th^,  being  sensible  men, 
also  understood  from  the  coart's  admonition 
and  the  apology  of  the  prosecutor  that  tbey 
should  not  consider  the  result  or  facts  in 
any  other  case  In  arrlTlng  at  a  verdict  in 
this  case. 

[3]  The  second  transgression  of  the  prose- 
cutor likewise  does  not  furnish  sufficient 
fonndation  for  overturning  the  verdict  One 
of  defendant's  experts  had  testified  that  de- 
fendant's mental  condition  had  improved 
since  he  was  placed  in  Jail,  that  rest  most 
alwsys  made  a  patient  better,  and  tbat  "a 
man  gets  as  much  rest  In  Jail  as  in  an  asy- 
lum," Tbe  prosecuting  attorney  bad  a  per- 
fect right  to  comment  upon  this  testimony, 
and  because  be  ridiculed  it  as  Illogical,  or 
failed  to  place  the  same  construction  npaa  It 
whldi  defendant's  attorneys  did,  was  not 
error. 

[4, 1]  The  Btfltemerit  by  the  prosecutor  tbat 
defendant  bad  acted  during  the  trial  as 
though  he  did  not  comprehend  what  was  go- 
ing on  was  an  admission  favorable  to  de- 
fmdant,  and  prosecutor's  Insinuation  that 
defendant  mlgbt  have  been  drilled  or  coach- 
ed to  act  as  though  he  was  Insane  by  de- 
fendant's lawyers  or  witnesses  was  simply  a 
weak  argument  based  on  a  mere  conjecture, 
and  we  do  not  tiiink  it  could  have  misled  the 
Jury  nor  Inflamed  their  minds  against  de- 
fendant 

We  have  cartfully  examined  all  the  au- 
thorities cited  defoidant's  learned  ooun- 
•el  and  And  no  case  where  the  alleged  Im- 
proper rvnarks  are  of  the  same  diaracter 


complained  of  In  this  case.  The  remarks  of 

the  prosecuting  attorney  In  the  case  of  State 
V.  McMnlUn,  170  Mo.  loc.  dt  632,  71  S.  W. 
221,  are  more  nearly  like  those  made  In  the 
suit  at  bar  than  in  any  case  to  which  our 
attention  has  been  called.  In  the  McMollln 
Case  the  prosecutor  said:  "The  defense  Is 
trumped  up  by  the  defendant  Mrs.  Henry 
(who  was  a  witness  for  defendant)  has  been 
brought  Into  court  without  a  subpcena,  like  a 
cold  deck,  and  was  not  subpoenaed  until  aft- 
er the  trial  began,  and  that  Is  the  reason  we  • 
are  not  prepared  to  Impeach  her.  We  did  not 
know  that  she  was  going  to  be  a  witness." 
The  above-Quoted  remarks  were  held  Improp- 
er, but  an  admonition  from  the  court  to  the 
prosecator,  to  confine  himself  to  the  record, 
was  held  to  have  cured  the  error,  and  we 
think  the  same  rule  should  apply  In  this 
case.  We  do  not  wish  to  be  understood  as 
approving  the  class  of  argument  complained 
of  in  this  case.  It  Is  certainly  not  permissi- 
ble to  charge  either  a  defendant  or  his  wit- 
nesses with  a  crime  where  there  is  no  evi- 
dence in  the  record  Indicating  their  guilt 
Such  Is  the  doctrine  annonnced  In  the  case  of 
State  V.  King.  174  Mo.  loc.  clt  609.  74  8.  W. 
627.  cited  by  defendant;  but  we  are  not 
aware  of  any  law  which  defendant's  attor- 
neys would  have  violated  even  If  they  had 
advised  defendant  to  d^rt  himself  during 
the  trial  as  an  Insane  person. 

The  trial  court  accorded  the  defendant  a 
careful  and  an  Impartial  trial,  during  whldi 
bis  rights  wore  zealously  guarded  by  emi- 
nent counsel.  The  record  contains  no  revw- 
slble  error,  and  the  Judgment  la  thereiwe  af- 
firmed. 

FABI8  and  WALKJGB,  JJ^  concor. 


BOTTS  et  aL  V.  WABASH  B.  00.  et  aL 
(Sopreme  Court  of  Missouri,  DlvlBlon  Mo.  1. 
Feb.  28.  1913.) 

OouBTS  d  231*)— APFEix&n  GocBTS  ~  Mia- 
boubi  supuuuc  coubt  —  conbtmmomal 
Question, 

The  appellate  jaiisdlctlon  of  tbe  Courts  of 
Appeal  cannot  be  destroyed  by  sham  objections 
to  the  constitutionalit/  of  a  statute,  made  in 
tbe  circuit  court,  which  are  not  presented  or 
argued  after  tbe  case  has  reached  the  Supreme 
Court  on  appeal:  and  where  no  real  constitn- 
tional  question  is  presented  to  the  Supreme 
Court  for  review  the  case  will  be  transferred  to 
the  Court  of  Appeals. 
lEA.  Mote. — For  other  cases,  see  Courts,  Cent 

^*  Si^'^btl^'w^'  i^L*/' 

Appeal  from  Circuit  Court  Audrain  Coun- 
ty ;  Jas.  D.  Bamett  Judge. 

Action  by  J.  A.  Botts  and  another  against 
tbe  Wabash  Railroad  Company  and  the  St 
Louis  &  Hannibal  Railway  Company.  Judg- 
ment for  plaintiffs,  and  defendant  St  Louis 
ft  Hannibal  Railway  Company  appeals.  Case 
transferred  to  the  St  Louis  Court  uf  Ajh 
peala. 


•Tor  Mh«r  sssss  sm  ssim        sad  moUmi  NmiBIB  la  De*.  Dig.  ft  Am.  Dig.  Ktgr-Mo.  Uhm  ft  Bw'r  Indfses 
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PlalnfJfft  were  the  Joint  own^  of  8S  hogs, 
whlth  they  deltrered  to  the  St  Loula  &  Han- 
nibal Railway  at  Its  station  In  Perry.  Balls 
connty,  Mo.,  on  the  2l8t  day  of  Mardi,  1907, 
and  received  from  that  corporation  a  ship- 
ping contract,  whereby  It  was  agreed  that 
the  hogs,  **together  with  the  party  or  parties 
In  charge  thereof,  should  be  transported  to 
Ollmore,  Missouri,"  that  being  the  terminns 
of  the  line  of  said  railway;  that  the  ship- 
ment was  anbject  to  minim  am  weights  ap- 
plying on  cars  of  varloos  lengths,  as  per  tar- 
iffs and  rules  In  effect  on  the  date  of  the 
shipment,  and  through  rate  of  freight  from 
Perry,  Mo^  the  same  being  a  special  rate 
less  than  the  regular  tariff  rate;  that  the 
live  stock  should  be  transported  within  a 
reasonable  time,  and  there  delivered  to  the 
Wabash  Railroad  Company  for  further  trans- 
portation to  the  consignees  at  the  National 
Stock  Yards  in  East  St.  Lonls,  IlL  The  con- 
tract further  provided  that  the  Initial  car- 
rier should  not  be  liable  for  any  loss  or  dam- 
age b^ond  Its  own  line,  and  while  said  bogs 
wen  In  its  actual  custody.  It  contained 
many  other  stipulations.  There  was  evidence 
that  the  day  in  question  was  excessively 
warm  for  that  time  of  the  year;  the  ther- 
mometer ranging  from  87  to  98  degrees.  The 
transportation  b^n  about  2  or  8  o'clock  in 
the  afternoon,  and  about  4  o'clock  in  the 
afternoon  the  shipment  had  reached  Oak- 
wood,  a  point  on  the  main  line  of  defendant 
road  between  Hannibal  and  QUmore,  where 
the  stock  was  wataed,  and  the  car  omtaln- 
Ing  fhem  was  plAed  np  by  the  resnlar  train, 
arriving  at  that  pc^t  about  6  o'clock,  Cor 
further  transportation  to  Gllmore.  The  con- 
ductor of  the  regular  train  took  two  persons 
with  him  to  examine  the  condition  of  the 
stotft,  and  discovered  about  12  or  13  of  them 
had  died.  Ttae  car  in  which  th^  were  con- 
tained showed  that  It  was  wet,  and  that  they 
had  beat  properly  watered.  They  reached 
th^r  point  of  deetinatioii  through  a  connect- 
ing carrier  at  East  St  Lonia  about  11  o'clock 
on  March  22,  1907.  The  consignees  testified 
that  they  disposed  of  the  dead  hogs  to  a 
rendering  company  and  tlie  living  hogs  at 
the  market  price,  and  accounted  to  plaintiff 
(or  the  proceeds. 

The  plaintiffs  brought  this  action  in  two 
counts  originally  against  defendant  and  the 
Wabash  Railroad  Company  as  connecting 
carrier.  At  the  conclusion  of  the  trial  the 
court  required  the  plaintiffs  to  elect  upon 
which  count  they  would  stand.  Plaintiffs  ac- 
cordingly dismissed  the  first  count  and  sub- 
mitted their  cause  to  the  jury  on  the  second 
count  which  alleged  that  In  violation  of 
their  agreraiffiit  and  in  neglect  of  their  da- 
tles  as  common  carriers,  the  defendants  fail- 
ed to  make  delivery  of  said  live  stock  with- 
in reasonable  time  and  in  as  good  condition 
as  when  received*  thweby  causing  18  of  said 
hogs  to  dia^  to  the  damage  of  plaintiffs  In  the 


sum  of  fSOO^  for  whldi  Judgment  was  prayed. 

The  answer  of  the  Wabash  Railroad  Oom- 
pany  was  a  general  denial.  The  answer  of 
the  St  Loots  ft  Hannibal  Railway  Company 
contains  a  plea  to  the  Jurisdiction,  on  the 
ground  that  no  part  of  its  line  of  railroad 
extended  or  ran  through  Audrain  county, 
Mo.,  where  this  suit  was  b^nn.  and  that  it 
kept  no  ofllce  in  said  connty.  It  admitted 
the  rec^^n  of  the  live  stock  mentioned  In 
the  petition,  and  set  out  In  full  the  shipping 
contract  under  which  the  same  was  received, 
and  insisted  upon  all  the  terms  of  said  cm- 
tract  and,  among  others,  the  rate  of  valua- 
tion therein  fixed,  and  averred  that  the  in- 
jury to  the  live  Bto<A  was  caused  by  the  ab- 
normal, unusual,  and  sudden  high  tempera- 
ture for  that  season  of  the  year,  and  not  on 
account  of  any  n^lect  on  the  part  of  de- 
fendant; that  the  plaintiffs  had  wholly  fiUled 
to  give  a  written  notice  of  their  claim,  vs- 
Ified  by  affidavit  within  seven  days,  as  re- 
quired In  said  shipping  contract,  or  to  have 
some  one  accompany  the  shipmait  of  their 
live  stock  to  feed,  water,  and  attend  to  them ; 
denied  all  other  allegations  of  the  petition. 
Issue  was  taken  by  reply.  At  the  conclusion 
of  the  evidence  the  court  gave  an  Instruction 
that  there  should  be  no  recovery  against  the 
defendant  Wabash  Railroad  Company;  gave 
three  Instructlona,  at  the  request  of  defend- 
ant St  Louis  ft  Hannibal  Railway  Company, 
submitting  the  question  of  its  negUgenoe; 
gave  an  instruction  of  its  own  motloa  to  the 
Jury  as  to  the  form  of  the  wdlct  and  as  to 
the  number  who  should  concur  therein.  No 
Instructions  were  requested  by  the  plaintiffs. 
The  Jury  returned  a  verdict  for  plaintUCs 
against  the  St  Lonls  ft  Hamdhal  Railway 
for  the  sum  of  $161.80,  from  which  it  ap- 
pealed to  this  court 

J.  D.  Hostetter,  of  Bowling  Green,  and  Fry 
ft  Rodgers,  of  Mexico,  Mo.,  for  appellant  W. 
W.  Botts,  of  Mexico,  Mo.,  and  P.  H.  Colten, 
of  St  Louis,  for  reeipODdents. 

BOND,  J.  (after  stating  the  facts  as  above). 
1.  An  examination  of  the  entire  record  dis- 
closes that  the  theory  of  appellant  on  the 
trial  btiow  was  ttiat  ho  Jurisdiction  was  ac- 
quired over  it  by  the  service  of  process  in 
this  case,  for  the  reason  that  it  had  no  rail- 
road nor  business  office  in  Audrain  county, 
where  this  action  was  begun;  and  that  the 
statute  (R.  S.  1909.  f  6446),  which  provides 
that  suits  against  one  or  more  connecting 
carriers  may  be  prosecuted  In  any  county  In 
this  state  In  which  a  suit  against  either  of 
them  might  be  maintained.  Is  onconstitution- 
aL  We  gather  this  from  two  of  ita  instroc- 
tlons  requested  in  the  court  below.  If  t^in 
statute  hi  valid,  then  Jurisdiction  was  rl^t- 
fully  acquired  in  the  court  below,  because 
the  record  shows  that  the  common  carrier 
J<dned  as  a  connecting  carrier  (Wabash  Rail- 
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road)  did  have  a  line  of  railroad  extending 
tbroogh  Aadrain  county  and  kept  a  business 
office  tbere;  and  hence  ttie  right  to  sue  both 
ot  the  defendants  was  within  the  provision 
of  the  above  statute. 

Appellant  has  filed  a  brl^  In  this  court, 
in  which  the  only  errors  assigned  are  (1)  that 
no  Jnrisdictlon  was  acquired  over  It ;  (2)  that 
the  demurrer  to  the  evidence  should  have 
been  sustained  in  the  court  below;  and 
that  the  court  erred  in  failing  to  direct  the 
jury  that  plaintiffs  were  required  to  give  the 
written  notice  spedfled  In  the  shipping  con- 
tract. The  two  latter  assignments  of  error 
do  not  suggest  any  constltntlonal  Question, 
and  In  its  brief  in  this  court  appelant  does 
not  snggest  in  the  remotest  vray  tliat  any 
constitutional  question  arises  upon  Its  sec- 
ond and  third  assignments  of  error.  All  that 
18  said  in  appellant's  brief  is  that  the  con- 
stitutionality of  the  statute  under  which  this 
suit  was  brought  was  challenged  below.  The 
whole  subject  Is  then  abandoned,  and  there 
is  not  another  word  nor  an  iutlmatlon  In 
the  brief  and  argument  (see  pages  6,  6,  7, 
and  8  of  appellant's  brief)  which  suggests 
an7  reason  why  the  aforesaid  statute  should 
he  held  unconstitutlonaL  Gonnsel  for  appel- 
lant liave  thus  left  us  in  Cimmerian  dark- 
nesB  as  to  wtiy  they  think  the  statute  ob- 
noxious to  the  Constitution.  If  they  consid- 
ered the  point  to  be  debatable,  it  was  their 
duty  to  make  it  on  the  snbndssion  of  the 
case  to  this  court  Instead  th^  have  omit- 
ted to  point  to  any  provision  of  the  Ctmstl- 
tatbm  ot  thUi  state  which  is  violated  by  the 
tetma.  Intendment,  or  effect  of  the  statute  In 
qoestfon.  The  conclnsioa  Is  IrreslBtible  that, 
If  tliey  entertained  that  idea  in  the  court 
below,  ttuy  have  not  thongU  It  worthy  of 
prenntatlon  to  this  court  An  ohjectltm  to 
the  oonstitutUmality  of  a  statute  made  in 
the  trial  court,  which  is  abandoned  after  ap- 
peal  taken  to  this  court,  or  which  Is  not  at- 
tempted to  be  nulntained  elthw  by  argument 
or  qtedflcation  of  tlie  constltntiimal  invalidi- 
ty at  snch  statute,  Is  merely  colorable  and 
meritless,  and,  If  held  sufficient  ground  to 
Teat  jurisdiction  'in  this  court,  would  neces- 
sarily divest  Courts  ct  Appeal  of  theli  Utw- 
fol  lurlsdiction  in  any  case  where  the  coun- 
sel saw  fit  to  make  such  claim  dnrtng  the 
trial.  The  appellate  Jurisdiction  of  the  Courts 
of  Appeal  cannot  be  destroyed  by  the  injec- 
tion of  sham  questions  of  nnconstltntionali- 
ty  in  the  trial  courts,  which  are  not  deemed 
worthy  of  presentation  or  argument  after  the 
case  has  been  gotten  here  by  that  process. 
That  is  what  the  record  shows  was  done  in 
this  case  This  performance  does  not  pre- 
aaxt  any  real  constitutional  question  for  re- 
Tiew  In  this  court  This  case  is  transferred 
to  the  St  Louis  Court  of  Appeals. 

WOODSOK,  P.  J.,snd  LAMM  and  GRAVES. 
J3^  ooncnr. 


CITY  OF  ST.  LOUIS  v.  ST.  LOUIS,  L  M.  * 
S.  RY.  CO.  et  aL 

(Supreme  Court  of  Missouri,  DiTiaiou  No.  1. 
Dec.  21.  1912.  Motion  for  Reheariiv 
Denied  Feb.  28,  WIS.) 

1.  BjzoncKnT  (i  94* )— gnrgiciiawCT  or  Bn- 

DENCB— I^Nn  *O0NVnT  AKCI. 

Bvidence,  in  ejectment,  held  to  show  that 
there  was  a  strip  of  the  town  of  Caroudelet 
Commons  alonr  the  river  between  blocks  66  and 
77  on  M8ckay*s  map  what  that  map  was  made 
in  1847,  so  tost  a  conveyance  of  such  blodts 
by  the  town  did  not  pass  title  to  the  strip. 

[Ed.  Note.— For  other  cases,  aee  Ejectmeat 
Cent  Dig.  I  270;  Dec.  Dig.  |  94.*] 

2.  Naviqabu  Watbbs  (i  44*)  —  RipaSiaII 

Rights. 

A  shore  owner  li  entitled  to  accretions 
forming  to  the  ^ore. 

[Ed.  Note.— For  other  cases,  see  NavlnUe 
mters.  Cent  Dig.  H  26&-278,  281,  282;  l)ec. 
Dig.  I  44.*] 

3.  Advebse  Possbsbioh  (1 112*)— BuBimc  or 

Pboof. 

The  burden  is  on  deffesdanta,  fi«<iTi<*tg  by 
adverse  possession  in  ejectment,  to  show  soch 

possesBion. 

[Ed.  Note. — For  other  casei,  see  Adverse 
PoSBessIon.  Cent  Dig.  K  ^1.  063,  654,  667- 
659,  6ei-6(B;  Dec  Dig.  I  112.*1 

4.  EVXnBNOI  (I  22*)— JUDIOIAX.  NonCB. 

The  Supreme  Court  cannot  talU  Judicial 
notice  that  the  "St  Loois  &  Iron  Mountidn 
Railroad  Companv"  wss  the  predecessor  Of  the 
"St.  Louis,  Iron  Bfoontaln  &  Southern  Railway 
Company. " 

[Ed.  Notfc—Fw  .other  cases,  ses  Bvldenoe, 
Cent  Dig.  II  26-28;  Dec.  Dig.  |  22.*1 

5.  Advebse  Possession  (|  114*)— Sumcisn- 
OT  or  Etioenoe. 

BvIdeDce,  in  ejectment,  held  not  to  show 
possession  by  defendants  or  their  predeoessors 
of  the  atrip  of  land  in  questloo. 

[Ed.  Note.— For  other  cases,  see  Adverse 
PoBsessIoQ.  Cent  Dig.  ||  682,  688,  686.  686; 
Dec.  Dig.  i  114.*] 

6.  Appeal  and  Ebbob  Q|  1001*)— FiHDXirOB— 
Conclusiveness. 

The  appellate  court  Is  bound  by  a  finding 
of  a  court  or  jury  In  a  legal  action,  where 
there  is  evidence  to  sustain  it 

[Ed.  Note.— For  other  caBcs,  see  Appeal  and 
Error,  Cent  Dig.  ||  8922,  8928-3934;  Dec. 
Dig.  i  lOOl.*] 

7.  Afpbai.  aro  Ebbob  (|  232*)— Pbbsenta- 
noN  Below— Objxctiohs  to  Evidbhoe. 

An  objection  by  defendants  to  the  admis- 
sion of  an  agreement  in  evidence,  executed  by 
a  towD,  that  "it  is  not  binding  on  ua"  would 
not  support  a  contentioa  on  appeal  that  such 
agreement  was  ultra  virss  and  unauthorised  by 
the  town. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i|  1361,  1868,  1426,  1480, 
1431:  Dec.  Dig.  I  282.*] 

8.  Appbai,  ahd  Ebbob  (|  247*)— ^mbt  on 

APPEAIh 

A  cause  must  be  heard  on  i^peal  on  the 
same  theory  upon  which  It  was  tried,  so  tiiat 
an  objection  below  to  tbe  admission  of  evidence 
cannot  be  changed  on  appeal 

[Ed.  Note.— For  other  cases,  see  i^peal  and 
Error,  Cent  Dig.  H  1426-1481;  Dm.  D1&  I 
247.*] 

0.  Advebse  Possessioh  (|  60*)  —  Sstoppbl 
BT  Conduct. 

One  who  obtained  possession  of  laud  un- 
der an  agreement  executed  by  a  town-  and  held 
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therennder  should  not  be  permitted  to  acqalre 
title  la  daiming  to  hold  adversely  dnrins  the 
Ufa  of  die  agreement,  though  the  agreement 
were  oltn  vires. 

[Ed.  Note.~For  other  caeea.  see  Adverse 
Possession,  Gent.  Dig.  H  282-812,  828.  828; 
Dec.  Dig.  i  60.  •] 

la  COBPOBAIIONS  (I  888*)  —  Uuu  VaxB 
GOKTBAOIS— RXPDDXATIOir. 

One  may  not  obtain  benefit*  noder  an  nltra 
vires  contract  ezecated  by  a  corporation,  and 
afterwards  repudiate  the  contract. 

[Ed.  Note.— For  other  cases,  see  Corpora- 
tions, Cent.  Dig.  H  1656-1567;  Dec.  Dig.  | 
888.*] 

11.  CONSTlTUnOHAI.  LAW  (|  48*)— Bquita- 

BXJI  ESTOFPBI.. 

A  party  cannot  accept  the  benefits  of  an 
mconstitntional  law,  and  afterwards  rely  upon 
Its  nncoQstitationality. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  |  41;  Dec  Dig.  S  43.*] 

Appeal  from  8t  Lonls  Circuit  Court 
Action  by  the  City  of  St  Louis  against  the 
St  Louis,  Iron  Hountain  A.  Soutbran  Rail- 
way OonQMuiy  and  another.  From  a  Judg- 
ment for  plaintifF,  defendants  anpeaL  Af- 
ftmed. 

B.  T.  Ball^  and  James  B.  Onen;  both  ot 
St  Lonls,  for  appellants.  L.  HL  Walther  and 
Henry  W.  Allen,  both  of  St  Louis,  tor  re- 
spondent 

LAMM,  J.  Ejectment  Issue  Joined  on 
aerate  general  denials.  Judgment  for 
plaintiff.  Both  defendants  appeal. 

Many  years  before  Carondelet  was  mei^ed 
In  St  Louis  by  the  scheme  and  charter,  its 
"commons"  were  surveyed  and  platted  by  au* 
thority,  there  appearing  therein  two  dty 
lots  or  blo(^  to  wit  77  and  66;  the  latter 
lying  north  of  and  being  co terminus  with 
the  former.  Subsequently  subdivided  and  re- 
platted,  they.  In  part,  are  now  known  as 
blocks  8244,  3243,  and  8191.  Those  several 
numeral  designations  are  referred  to  In  the 
evidence;  but,  for  convenience,  we  will  use 
the  ancient  numbers.  Lylog  east  of  those 
bloidcs,  bounded  by  them  on  the  west  and  by 
the  Mississippi  river  on  the  east  is  a  strip 
923  feet  more  or  less  from  north  to  south, 
156  feet  more  or  less  In  width  at  its  north 
end,  and  351  feet  more  or  less  in  width  at 
Its  south  end,  described  by  metes  and  bounds 
in  the  petition.  Including  therein  parts  of 
certain  streets  known  as  Marcean  and 
Hurck,  which  lies  on  the  river  bank  and  is 
the  land  in  dispute.  St  Lonis  claims  pos- 
session on  the  theory  It  is  the  successor  of 
Carondelet  In  title,  and  that  the  part  of  the 
river  bank  In  dispute  Is  part  of  the  old  com- 
mons of  Carondelet,  belon^ng  to  that  town 
by  a  direct  grant  from  the  United  States. 
Defendant  railway  company  claims  title  as 
riparian  owner  and  by  adverse  possession. 

In  determining  the  controversy,  we  shall 
start  ont  with  certain  assumptions,  based 
either  on  undisputed  proof  or  on  concessions 
made  below  at  the  trial,  or  on  repeated  ad- 


judications by  the  Supreme  Court  of  the 
United  States  (and  by  this  conrt)  establish- 
ing the  signiflcaooev  acope,  and  validity  of 
certain  ancient  surveys  relied  on,  and  inter- 
preting certain  early  legUdattve  grants  made 
by  the  United  States  government  and  a- 
abling  acts  passed  by  the  General  Assembly 
of  this  state,  all  pertinent  to  the  Issues.  The 
dates,  history,  scope,  and  effect  of  those  ear- 
ly acts  have  been  ao  often  set  fbrth  In  our 
decisions  we  need  not  take  soace  to  do  so 
again.  Those  assumptions  are:   (a)  mat  by 
the  scheme  and  charter  the  dty  of  St  Louis 
succeeded  to  all  rights  and  title  of  Caronde- 
let existing  at  that  time  p.876)  to  her  com- 
mons, (b)  That  orl^^nally,  for  all  purposes  irf 
this  case,  blodCB  66  and  77  were  part  and  par. 
eel  of  tiie  commons  of  Oanmdelet,  to  whlA 
she  had  title  in  fee  from  the  general  gov- 
emment   (e)  Tliat,  nothing  to  tba  eoiitrary 
appearing,  thoife  commons  would  Include  the 
strip  In  dispute,  lying  east  of  those  two 
blocks  and  running  to  the  west  bank  of  the 
Mississippi  river,  (d)  That  by  a  chain  of  tir 
tie,  whereby  Carondelet  first  leased  and  then 
sold  those  blocks,  defendant  railway  company 
by  mesne  conveyances  holds  reoord  title  t» 
blodn  66  and  77.   (e)  That  defendant  Wig- 
gins Feny  Company  is  its  pnsait  tenant 
(f)  That  at  tbB  time  of  suit  defoidants  wae- 
in  possession  of  the  tract  in  dlqrate,  dalsh 
Ing  title,  (td  nutt  under  legislative  grants 
of  power,  Carondelet  oonld  sell  or  lease  her 
commons  at  the  several  times  she  leased  and 
afterwards  sold  blocks  66  and  77.  (h)  Hut 
since  August  1,  1866  (G.  S.  1868,  p.  746,  | 
7,  e.  Ittl,  readng:    "Nothing  contained  in 
any  statute  of  limitation  shall  extend  to  any 
lands  givoi,  granted,  sequestered  or  appro- 
priated to  any  public,  pious  or  diailtable 
use,  or  to  any  lands  belonging  to  this  stats'^,, 
title  could  not  be  acquired  by  adverse  p<w- 
sesston  to  lands  gtv^  or  granted  for  a  pob- 
lic  use.  Tbst  wise  statute  has  been  brooglit 
down  as  live  law  to  this  day  (Vide,  B.  & 
1909, 1  1886),  and  can  nowhere  be  more  bene- 
ficially applied  than  in  preserving  to  dties, 
where  the  foots  warrant,  grounds  on  the- 
banks  of  navigable  rivers  for  levees,  wharfs, 
and  water  fronts. 

Those  assumptions  leave  open  only  two- 
questions,  to  wit:  (1)  Was  title  lost  to  the 
dty  by  adverse  possession  of  10  years  prior 
to  August  1,  1866?  (2)  Is  the  tract  such  an 
accretion  to  blocks  77  and  66  as  Inured  to 
the  owner  of  those  blocks  as  a  riparian  rlgtat?- 
They  are  so  related  by  overlapping  and  in- 
terdependence that  they  may  be  taken  to- 
gether, and,  so  taken,  both,  we  think,  must  be- 
answered  in  the  negative.  This  because: 

1.  The  outboundarles  of  the  commons  of 
Carondelet  were  determined  by  the  general 
government  by  an  offldal  and  approved  sur- 
vey made  In  1834,  known  as  "Brown's  sur- 
vey." Dent  V.  Sigerson,  29  Mo.  488.  That 
survey  extended  to  the  Mississippi  river  and 
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todk  in  tbe  strip  In  dbpnte,  If  lb  Uien  »iB^ 
ed.  There  being  no  cotmtemdUng  coDten- 
tion  made,  one  of  onr  ■snunptionB,  "b,"  was 
to  that  effect  These  commons  Included  sev- 
eral tbonsand  acres,  and  were  not  all  platted 
at  the  aame  time.  There  wae  an  eaiiy  idat 
made  by  one  BUer  of  a  portion  of  the  ctnn- 
mons  tytog  a  UtUe  north  of  blocks  06  and  T7. 
Preeently  one  Mackay  In  1847  officially  plat- 
ted tiie  territory  lylns  aontti  of  that  corded 
tor  the  Saier  plat,  and  extending  on  south  to 
the  Rlrer  Dee  Peres,  covering  many  blods 
of  In^cnlbur  areas,  anumg  them  60  and  77. 
Both  UuMe  plats  or  mapa  may  be  found  In 
St  Lonls  T.  Hallway  Co.,  114  Mo.  18,  21  S. 
W.  202  (q.  ▼.),  and  neither  will  be  reproduced 
here.  Uaduys^  as  did  BQer^s,  showed  a 
strip  m  ribbon  of  Aore  land  between  the 
east  boundary  line  of  the  blocks  in  the  ^t 
and  the  river.  In  niter's  it  la  called  "a  tow 
tnr  water  street**  In  Bfackay*s  It  la  not 
named  at  all,  but  seems  to  be  a  eontlnnatlon 
of  the  dcBlgnated  strip  In  Bller's.  St  Lools 
V.  Railway  Co.,  114  Uo.  22,  21  8.  W.  202, 
snprsu  In  early  InstrnnHmts  in  Uils'  record 
this  strip  la  apoken  of  as  "the  levee,  bank, 
street,  or  tow  path." 

Some  algnlflcance  is  attached  by  appel- 
lants* eounsd  to  the  fiut  that  on  the  Bla<^- 
ay  plat  there  Is  a  small  break  in  the  strip's 
eaat  boundary  line,  where  Qiat  boundary, 
the  water  Une,  readus  a  point  about  oppo- 
site the  southeast  comer  of  bloA  06  In  the 
line  of  Its  direction  south.  As  we  grasp  their 
suggestion.  It  is  that,  whatever  be  the'teet 
as  to  bloA  66,  there  Is  nothing  on  Mackay's 
map  to  indicate  that  east  of  block  77  there 
was  any  land  In  existence  at  the  time  his 
survey  and  plat  were  made  and  recorded. 
But  we  cannot  follow  the  lead  of  that  sug- 
gestion, since  a  little  further  down  on  the 
plat  we  And  the  marked  channel  of  the  Riv- 
er Des  Peres  (which  river  la  the  southern 
boundary  of  the  Mackay  plat)  projecting  Its 
channel  on  the  map  eastwardiy  beyond  the 
eaat  line  of  the  east  tier  of  blocks,  and  evi- 
dently throngh  a  strip  of  ground  lying  east 
of  the  eastern  ontboundary  of  the  platted  ter- 
ritory until  It  stops,  presumably  at  the  Mis- 
sissippi's water  edge.  Moreover,  the  abrupt 
termination  of  the  Mlsataalpprs  water  line 
on  the  plat  before  readiii^  the  River  Dea 
Peres,  without  ai^  curve  or  continuation,  is 
made  In  such  way  as  Irads  no  color  to  the 
inslstoice  that  the  wat^  Une  and  block  line 
unite  as  one  in  front  of  bkxk  77.  So,  too.  In 
1854  there  was  a  partition  In  kind  of  block 
77  among  its  owners,  and  the  commlsalimerB 
filed  a  plat  of  the  land  partitioned,  as  part 
of  tb^  re^rt,  showing  a  street  eaat  of  the 
block  and  between  it  and  the  Mississippi 
river. 

We  lay  little  or  no  stress  on  the  mere  des- 
ignations of  this  strip  In  these  ancient  in* 
stnunentg  as  "a  tow"  or  a  "street"  or  a 
"leree,"  for  there  Is  no  eridence  they  were 
epened  and  used  as  a  street  or  a  whart 


Neither  is  fliere  evidence  that  within  ttie- 
memory  of  any  living  man,  there  was  a  tow- 
path  there  need  by  the  public;  but  we  do- 
give  stubborn  Importance  to  the  fiict  that  at 
the  time  (1847)  that  portion  of  the  Ganmdelet 
commons,  shown  by  the  Bla^ay  plat  (aa  weD 
as  In  18B4,  at  the  time  of  the  commlasioners'^ 
l^t  aforesaid),  was  platted  fliere  was  In  ex- 
istence on  the  eariih's  snrtaoe  a  atrip  of 
ground  btioni^g  to  the  public,  a  part  of  the- 
Carondelet  commons,  lying  east  of  the  east 
tier  of  blocks,  frcmtlng  towards  the  river,, 
for  VFelghty  matter  hfaiges  m  that  tkct  la 
dealing  with  the  question  whether  the  own- 
ers of  blodcs  66  and  77  were  riparian  owners, 
as  we  shall  presently  see.  There  are  casea 
holding  that  a  towpath,  kept  up  at  the 
charge  of  the  proprietor  of  the  lots  and  fol- 
lowing the  dianges  of  the  river,  does  not 
stand  in  the  way  of  lot  owners  being  at  the 
same  time  riparian  proprietors.  So,  too,  if 
the  tow  or  passage  way  is  a  mere  shifting 
easement  St  Louis  Public  Schools  v.  Bls- 
ley,  10  Wall.  91.  19  L.  Bd.  850;  St  iLonls 
V.  Blast  Furnace  Co.,  235  Mo.  loc  clt  26,  27^ 
138  S.  W.  641.  But  self-evldently  those  cas- 
es do  not  reach  the  facts  we  are  dealing 
with  here. 

Carondelet  having  theretofore  leased 
block  66,  parted  with  Its  fee  title  thereto  in 
July,  1856;  the  conveyance  describing  block 
66  as  "lot  66  in  Carondelet  commons  north 
of  the  Blver  Dea  Peres,  containing  14.97 
arpents  according  to  the  recorded  plat  of 
subdivision  made  by  Mackay,  to  which,  for 
a  full  description,  reference  is  made."  That 
conveyance  did  not  undertake  to  convey  any 
then  existing  strip  lying  between  block  66: 
and  the  river.  In  June,  1853,  Carondelet 
parted  with  lU  fee  tiUe  to  block  77  (said 
block  having  theretofore  been  leased  and 
containing  17  arpents  and  a  fraction)  under 
a  similar  description,  omitting  all  reference 
to  any  land  lying  between  the  block  and  the 
river.  We  will  not  follow  the  mesne  con- 
veyances by  which  finally,  in  1903,  defend- 
ant railway  company  got  its  title,  for  they 
are  not  essential  to  the  point  In  mind.  On 
such  record  we  rule  as  follows:  Absent  alt 
eridence  indicating  that  the  strip  not  con- 
veyed sprang  from  accretions  subsequent  In 
time  to  those  conveyances  (aa  here),  and 
present  In.  the  record  persuasive  evidence- 
that  the  strip  was  In  existence  before  the- 
plat  was  made,  limiting,  bounding,  and  num- 
bering those  blocks,  and  the  further  fact 
that  Carondelet  conveyed  by  referoice  to 
that  plat  we  cannot  hold  that  defendant 
railway  company  has  riparian  rights  aa  a 
shore  owner. 

[1]  Contra,  we  must  hold  that  Carondelet 
did  not,  by  those  conveyances,  part  vritb  Its 
title  to  that  part  of  Its  commons  Included  Id 
the  strip  along  its  river  bank.  Nor  did  it 
I>art  with  its  fee  ttUe  at  any  time. 

[2]  The  foregoing  ruling  Is  gronnded  on 
the  familiar  doctrine  Out  it  Is  the  shore 
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owner  who  Is  oitltlad  to  aocretlonft  fonolng 

to  the  shore. 

There  Is  a  late  and  w^-consldered  case, 
dted  and  rdled  on  appellants  (St  Louis 
T.  Blast  Furnace  Co.,  236  Ma  1,  IBS  S.  W. 
611),  which  wa  may  as  well  speak  of  at  this 
point  The  facts  held  In  ludgment  there 
differ  essentially  from  those  in  }adgment 
here.  There  defendant  held  title  under  a 
Spanish  grant  in  1798,  running  to  the  rtrer 
and  oonflrmed  by  commissioners  under  early 
federal  enabling  acts.  It  was  an  inhabited 
Tillage  lot,  not  "commons,"  and  Carondelet 
never  bad  title.  Under  each  drcnmstances, 
It  was  heiA  that  the  accretions  inured  to  the 
lot  owner.  It  would  s^e  no  useful  end  to 
consider  anew  the  dlstinctionB  between,  and 
devolution  of  the  titles  of,  "out  lots,"  "com- 
mon field  lots,"  "riUage  lots,"  and  "com- 
mons,** as  known  to  early  EYench  villages 
and  dealt  wltb  In  federal  laws  having  for 
their  purpose  to  carry  out  the  Louisiana 
Purchase  Treaty  of  1803.  The  books  are  full 
of  exposition  in  that  behall  Take,  as  sam- 
ples, the  Blast  Furnace  Case,  supra;  State 
ex  inf.  T.  Woods,  233  Mo.  loc  dt  373.  135 
S.  W.  9^  et  seQ.,  and  cases  dted ;  Caronde- 
let T.  8t  Louis,  25  Ho.  448;  Vasaues  v. 
Dwlng,  24  Uo.  Sl»  66  Am,  Dec.  694;  and 
many  cases  collated  by  counsel  in  briefs. 

2.  With  the  question  of  riparian  rights 
held  adversely  to  appellanti^  we  confront 
Uiat  of  adverse  poaseasion.  To  maintain 
this  contention  of  an  open,  adverse,  and 
contlnnoas  possession  undw  a  dalm  of  right 
for  10  years  prior  to  August  1,  1868^  they 
undertake,  as  they  must  do  (except  in  a  par- 
ticular cmuddered  presently,  to  tack  tiidr 
possession  onto  that  of  the  Oarondelet  Ma- 
rine Ballway  ft  Dock  Oompany.  The  busi- 
ness of  Oiat  corporation  speaks  through  its 
title.  It  was  Incorporated  by  an  act  of  the 
General  Assembly,  approved  February  28, 
1855,  t»  birild  and  own  docks  and  marine 
railway^  with  a  capital  8to<±  of  ^,000; 
120,000  to  be  paid  in  after  the  election  of 
its  board  of  directors.  On  December  12th 
of  lliat  year  ttiere  was  a  supplemental  and 
amendatory  act  passed  and  approved  where- 
by $10,000  dnstead  of  |20,000)  should  be 
paid  in  after  the  decdon  of  directors,  and 
the  time  for  opening  books  for  subscription 
was  sxtotded  for  two  years  from  the  pas- 
sage ct  the  amendatory  act  It  does  not  ap- 
pear when  its  subscrlptton  books  were  opened 
or  dosed,  or  It  became  a  going  concern.  In 
1862  the  dock  company  purchased  a  part  of 
block  06  ficom  its  t3im  owner,  and  In  that 
deed  fb»  eastern  boundary  is  given  as  0ie 
Mlsstsstppt  river. 

(Note  bene.— The  abstract  of  title  Is  very 
lonK  and  Is  copied  Into  the  record  In  fulL 
Some  ot  the  conveyances  do  not  relate  to 
the  stilp  In  question,  and  It  Is  dlfilcnlt  to 
ascertain  how  title  to  tlie  norOi  half  of  block 
66  la  doraigned,  nor  Is  it  essential  we  abould 
do  so.) 

^ninilng  to  UoA  77,  Oie  dock  company 


got  title  In  Novembw,  18B6L  Tba  deeds  re- 
ferred spedflcally  to  the  commissions^'  idat 
in  partition,  heretofore  mentioned;  but  thej 
also  assumed  to  convey  all  the  "interest"  of 
the  several  grantora  to  the  land  lyliv  east 
of  the  east  line  of  Uie  blotik  between  that 
and  the  river.  Before  OMt,  in  Hay,  1856, 
Carondelet  agreed  to  convey  certain  real  es- 
tate to  <me  Ivcny,  to  wit  blodca  72,  20.  and 
17  of  its  commons,  none  of  th^  on  the  Uis- 
slsslppL  river.  In  constdmtion  thereot  Ivo- 
ry agreed  to  establish  and  put  In  operation, 
CO  tile  lAtter  river,  a  dock  Cor  tbe  repair  of 
steamboata  of  a  glvm  capadty  within  12 
months,  and  a  marine  railroad  to  be  begun 
within  6  mA"th«-  Among  other  provisions  Is 
the  following:  "And  it  Is  further  agreed 
that  Uie  aaid  Ivory,  or  Us  asaigos,  owners 
of  said  docks  or  railway,  shall  have  the  vAy- 
ilege  of  oslng,  tat  Hbn  pnrpoaes  of  aald  dock 
or  railway,  the  levees  bank,  street  or  taw- 
path,  lying  opposite  tb»  said  dock,  or  on 
which  said  railway  may  be  constructed,  to 
his  or  their  own  exduslve  advantage  and 
enjoyment  for  tlie  twm  of  40  yeara  ftom 
and  after  this  agreement  subject  to  the 
conditions  hereinafter  mentioned;  the  said 
dty  for  the  time  being  abandoning  all  ili^t 
of  way  or  other  use  or  uses  thereof." 

There  are  other  provisions  not  easutla]  to 
any  qnestion  up  for  determination.  That 
agreement  was  duly  acknowledged  and  re- 
corded. In  AprU,  1859,  for  a  oonslderathm 
of  |1  (and  otlier  unexpressed  considerations), 
there  was  executed  and  duly  placed  of  rec- 
ord on  assignment  by  Ivory  of  all  Us  right 
title^  and  Interest  acquired  through  the  fore- 
going inetmroent,  with  all  ito  privil^es  and 
ImmunitleB  to  the  Carondelet  Harlne  &  Dock 
Company.  In  1870  the  following  ordinance 
was  passed  by  Carcmdelet: 

"An  ordinance  extending  to  the  Marine  Ball- 
way  &  Dock  Company  certain  exemptions 
and  prlvU^es  heretofore  granted. 

"Whereas,  the  Carondelet  &  Marine  DoA 
Company  have  strictly  and  faithfully  com- 
plied with  all  and  singular  the  conditions, 
terms  and  stipulations  contained  In  a  certain 
contract  entered  into  betvreen  said  dty  and 
Jdo.  C  Ivory,  In  bdialf  of  said  company, 
dated  the  16th  day  of  June,  18S6,  In  pursu- 
ance of  a  resolution  of  the  dty  council  pass- 
ed on  the  Slst  day  of  Hay,  1856 ;  and 

''Whereas,  said  Harlne  Railway  was  the 
first  public  Improvemrat  in  this  dty,  has 
proved  to  be  of  Incalculable  benefit  to  the 
oommunlty,  attracting  a  large  populatiott  of 
medianlcs  and  laborers,  and  distributing 
many  thousands  of  dollars  yearly  among  ttto 
wortlng  clases  of  this  dty,  all  of  which  de- 
serves at  our  hands  a  fitting  acknowledgment 
and  a  proportionate  encouragement. 

"Therefore,  be  it  ordained  by  tlie  dty  eonn- 
dl  of  the  dty  of  Oarondelet  as  followa: 

"Section  1.  The  said  Marine  Railway  * 
Dock  Company  are  herd>y  exempt  from  all 
dty  taxation,  gmeral  as  well  as  spedal. 
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on  an  InqwoTvmentB,  buildings  and  machin- 
ery now  used  and  hereafter  to  be  erected 
and  establUhed  ttj  Hum  on  the  real  estate 
now  owned  and  occoi^ed  then,  lying  aontli 
of  Marcean  street,  extending  aonthwardly 
and  paralM  with  the  Iron  Mountain  BaU- 
road  tract  to  the  intersection  of  the  north- 
west corner  of  the  property  now  owned  and 
nsed  and  belon^ng  to  the  Eingaland  Iron 
Company,  thence  westwardly  to  the  Hiada- 
^VfA  rlTer. 

"Sec  2.  Bald  ezemptlona  shall  commence 
from  and  after  the  passage  of  this  ordinance, 
ana  continue  for  and  during  the  period  <tf 
twenty-flve  years  thereafter. 

"Sec.  a.  Bald  company  shall  farther  eon- 
thme  to  have  the  exclusiye  use  for  said 
term  oC  twenty-flve  years  ot  that  part  of 
Marcean  street  which  lies  east  of  the  Iron 
Mopntain  Ballioad  tract,  and  extends  east- 
wardly  to  the  Mlaelastppl  ilrer  at  low-water 
mark. 

"See.  4.  The  mayor  Is  authorised  and  di- 
rectad  to  enter  into  a  vrlttm  agreement 
with  said  company,  setting  forth  in  sub- 
Btanoe  the  pEorUlons  of  this  ordinance,  and 
cotntalning  a  condition  that  the  inlTUeges 
and  exemptl(ms  herein  granted  shall  end  and 
determine  whenem,  in  ttie  opinion  of  the 
dty  eonndl  of  said  dty  m  of  its  municipal 
saccessor,  said  Blarlne  Ball  way  ft  Dock  Com- 
pany ceases  to  be  in  saooessful  and  contin- 
ned  operation,  and  shall  contain  such  fur- 
ther conditlims  and  terms  as  he  may  deem 
PTOper  and  necessary  to  carry  out  the  in- 
trait  and  object  of  this  ordinance. 

"Sec  6.  This  ordinance  shall  take  effect 
and  be  in  force  from  and  after  the  filing 
with  the  dty  register  of  a  duplicate  of  said 
contract. 

"Ara>roTed,  April  4th,  187a 
"[Stgnad]  Bernard  Poopplng,  Mayor." 

The  ordinance  was  not  objected  to  below; 
but  the  admission  of  the  agreement  between 
Carondelet  and  iTory  was  objected  to  by  ap- 
pellants in  these  words:  "I  object  to  that 
for  the  reuon  that  It  is  not  binding  on  us." 
That  possession  was  taken  of  the  strip  In 
dispute  for  dock  and  marine  railway  pur- 
poses at  about  the  time  of  the  Ivory  agree- 
ment is  abundantly  shown.  That  such  i>ob- 
session,  at  least  in  the  very  early  'Qfy»  and 
late  'EMVs,  and  thence  on,  was  ezduslTe  also 
appears.  That  it  was  continuons  must  be 
admitted.  But  we  look  In  vain  for  satis- 
factory evidence  that  It  was  adverse  for  10 
years  prior  to  August  1,  1866. 

[3]  The  burden,  on  that  score,  was  <hi  ap- 
pellants. Let  it  be  conceded  there  is  evi- 
dence of  an  intoit  or  preparation  to  claim 
an  adverse  holding  later  on,  but  that  does 
not  help  appellants.  The  ordinance  of  1870, 
introduced  In  evidence  without  objection, 
lends  coontoiance  to  the  theory  that  the 
strip  was  occupied  and  held  under  the  Ivo- 
ry coDcesdon,  and  not  adversely  to  Garon- 


ddet  There  1b  no  daim,  pretense,  or  diow^ 
lug  that  any  plant  or  syston  of  dockage  or 
marine  ways  was  built  in  Caronddet,  ezc^t 
one.  The  nominal  ccmddwatlon  in  the  Ivo- 
ry asdgnmoit  lends  color  to  the  idea  that 
he  probably  took  and  hdd  tor  the  benefit  of 
the  do(ft  conqtany.  That  is  not  an  infre- 
quent expedient  in  the  preliminary  stages  of 
the  devdopment  of  a  corporation.  So  the 
fact  that  the  dock  company  had  a  leeway  ot 
two  years  under  its  amendatory  incorjrarat- 
log  act,  after  Decembia  12,  1866,  to  opoi  Its 
subscriptlDn  books  Indicates  that  there  was 
an  expectation  of  a  considerable  time  to 
elapse  btiCore  It  would  be  ready  and  folly 
eiiulpped  to  build  Its  plant  and  go  into  ac- 
tive operation. 

We  now  recur  to  a  plwse,  bezetoflore  al- 
luded to  on  the  qaestl<m  of  when  adrerae 
possesdon  began,  vis.:  It  Is  aqroed  for  ap- 
pdlants  that  in  1856  a  predecessor  of  the  St 
Louis,  Iron  Mountain  &  Southern  Ballway 
Company,  to  wit,  the  St  Louis  ft  Iron  Monfr 
tain  Ballroad  Company,  was  In  possession  xm- 
dw  claim  of  title  both  of  block  66  and  of  the 
intervening  apace  between  that  and  the  riv- 
er, and  that  such  possessian  Is  a  controlling 
factor. 

[4]  We  ought  not  to  take  Judicial  notice 
that  tiie  named  company  was  the  predecessor 
of  defendant  company,  the  record  bdng  dark 
one  way  or  the  other  on  the  fact;  but  If 
the  fact  were  admitted,  there  Is  no  evidence 
of  adverse  possesdon  of  the  very  strip  In 
dispute  In  the  "railroad  company."  In  July, 
1866,  that  company  was  grantee  in  a  deed  to 
part  of  block  66,  described  as  running  to 
the  river.  The  conveyance  was  made  In  con- 
sideration of  certain  benefits,  to  wit,  the  lo- 
cation of  freight  and  passenger  depots  and  a 
machine  and  repair  shops;  the  depot  build- 
ings to  be  erected  In  one  year.  On  March  11, 
1859,  In  coDdderaUon  of  $1,  that  "railroad 
company"  red  ceded  the  property  to  the  per- 
sons from  whom  it  got  title,  reserving  only 
to  Itsdf  a  right  of  way  through  the  prem- 
ises. Presumably  the  consideration  of  the 
grant  had  failed,  as  the  record  Is  dlent  on 
the  location  of  machine  shops,  depot  build- 
ings,  etc. 

[6]  On  such  record,  we  will  not  assume 
possesdon  adverse  to  the  dty  of  the  strip 
in  dispute,  dnce  plats  in  evidence  show  the 
railroad  tracks  are  in  t&ct  located  west  of 
the  strip  and  in  blocks  66  and  77  proper. 

[I]  finally,  It  must  be  kept  steadily  in 
mind  that  the  suit  is  at  law,  not  In  equity. 
In  such  case  the  stiff  rule  Is  that  where 
there  la  evidence  to  sustain  the  verdict  of 
the  Jury  or  the  finding  of  a  court  dtUng  in 
ttiat  capacity,  as  here,  an  ap[>ellate  court  Is 
bound  by  it  Donaldson  Bond  ft  Stock  Oo. 
V.  Houck,  213  Mo.  loc  dt  426-7,  112  6.  W. 
242. 

On  the  whole  record  (reserving,  for  the 

[present,  the  objection  to  the  introduction  of 
ttw  iTWy  agreement),  we  hold  appdlants  did 
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not  sdeeMsfan^  taxrj  ttie  bnrden  of  ahowliis 
an  open,  unbroken,  adverse  poBsession  of  the 
strip  In  litigation  for  10  yean  prior  to  Ans- 
nat  1.  1866,  and  the  point  Is  nUed  againat 

8.  Adrarse  poBsesslon  being  dlvosed  oC  In 
paragraph  2  on  the  aasnmed  theory  thwe 
was  no  ronralble  error  in  admittteg  evl- 
deace,  we  come,  In  condnilai,  to  that  pre- 
termitted factor.  When  the  tvmj  concession 
agreemmt  ms  offered  by  m^pmOmt,  in  re- 
battal  to  the  showing  made  by  appellants  <ai 
ttielr  defense  of  adverse  poueedon,  it  was 
challenged  thus:  "By  Hr.  Horbel  (Intcmipt- 
In^:  I  object  to  that  for  the  reason  that  It 
is  not  biiUUng  on  ns."  The  ohjecUon  was 
overruled,  and  counsel  marked  the  rating 
with  an  exception,  and  now  assign  error 
thmon.  The  point  Is  without  aabstancei 
becanee: 

[7]  (a)  The  point  made  below  Is  not  made 
abOTe.  Below,  the  objection  was:  "It  is  not 
binding  OD  ns."  Above,  the  objection  as- 
sumes a  new  countenance,  viz.,  that  the 
agreement  was  ultra  vires;  hence  bad  from 
lack  of  power  to  execute  it,  essentially  an- 
other matter.  The  first  objection  impliedly 
assumes  It  was  binding  on  the  parties  to  it, 
but  not  on  "ns."  The  last  logically  faces  the 
other  way  and  is  an  assault  on  the  Instru- 
ment itself  because  ultra  vires.  The  first 
would  be  sustained  by  showing  that  appel- 
lants were  not  parties  to  it,  or  in  privity 
with  those  that  are ;  the  last  lays  an  axe  at 
the  root  of  the  instrument.  The  first  objec- 
tion is  no  longer  tenable,  because  It  was 
BubseQuently  shown  that  aj^llants  held  un- 
der the  dock  company,  and  that  the  dock 
company  took  an  assignment  of  the  Ivory 
concession  and  stood  in  Ivory's  shoes. 

[8]  It  Is  old  and  good  doctrine  that  on  ap- 
peal a  cause  must  be  heard  on  the  trial  theo- 
ry. So  It  has  t>een  ruled  that  an  objection 
below  must  not  be  altered  to  another  above, 
thereby  shitting  positions.  Bragg  v.  Rail- 
way Co.,  192  Mo.  loc.  dt  342,  91  8.  W.  627. 
and  cases  cited.  Any  other  course  would 
open  wide  the  door  to  reverse  Judgmoits  on 
exceptions  not  ruled  below  at  alL 

(b)  But,  waiving  that  view  for  the  nonce 
and  attending  to  the  merits,  the  point  is 
still  without  substance.  We  are  referred  by 
learned  counsel  for  appellants  to  an  aggrega- 
tion of  cases  holding  that  a  city  has  no  i>ow- 
er  to  vacate  or  surrender  possession  of  its 
de  facto  streets  and  wharfe  to  private  per- 
sons for  private  uses;  that  such  contracts 
are  ultra  vires;  that  they  cannot  be  enforc- 
ed, if  unexecuted;  that  such  dty  may  re- 
pudiate them,  or  be  compelled,  at  the  suit  of 
private  persons  having  a  Justldable  Interest, 
to  resume  Its  duties  as  trustee  for  the  pub- 
lic, etc.  We  have  considered  those  cases  one 
by  WB,  and  find  the  facts  an  j^ipimi^ny  in 


kind  firom  the  fads  of  ttds  reCOTd.  We  are 
not  satisfied.  In  the  first  ^ace^  Oat  the  rtrtp 
in  dlqnite  was  a  pnUlc  street  Ooons^  we 
think,  proceed  on  a  wrong  premise  In  that 
regard.  Some  paper  streets  are  named  In 
the  ffonoBSStcn,  bat  they  were  short  cnm- 
streets  new  opened  or  invroTed.  and  at 
most  corer  little  of  the  hmd.  Mow,  Catoih 
delet  had  legislatlTe  power  granted  to  it  to 
lease  its  comnuHis,  as  contradlgtlngnliihed 
its  streets. 

[I]  Moreover,  having  got  possession  under 
the  Ivory  concession,  as  we  have  been  con- 
strained to  hold,  and  having  oijoyed  the 
fruits  ot  that  concession,  would  It  not  be 
bad  morals  and  bad  law  to  hold  that  parUes 
holding  under  that  concession  could  aoqnire 
title  from  the  true  owner  by  claiming  to  ludd 
adversely  during  the  lite  of  the  concesslonT 
If  we  are  able  to  aay  that  the  poesession 
taken  was  not  under  the  concession,  but  Oie 
assertion  of  an  independent  right  (aa  ap- 
pears in  some  cases  dted,  for  instance  AtL 
A  Pac.  By.  Co.  T.  St  Louis,  66  Ho.  228),  a 
different  case  would  be  here  for  dlspositicm. 
In  that  event,  If  the  concession  were  held  to 
be  ultra  vires,  it  would  cut  no  figure  one 
way  or  the  other.  To  Illustrate  further  with 
an  A.,  B.,  C.  case:  Suppose  A.  let  to  B.,  for 
a  term  of  12  years,  a  tenement,  expressed  on 
the  face  of  the  lease  to  be  contra  bonas 
mores,  to  wit,  for  bawdry,  Qtlyen  that  B. 
took  possession  under  the  lease  and  held 
for  12  years,  then,  because  the  lease  was 
void  as  malum  In  se,  could  B.  retain  the 
tenement  as  his  own,  under  the  statute  of 
limitations?  How  much  less  would  that 
proposIUon  be  sound  where  the  lease  was 
merely  bad  for  want  of  authority  to  exe- 
cute it? 

110]  The  doctrine  that  a  party  under  a 
mere  ultra  vires  contract  may  not  get  and 
retain  benefits  thereunder  and  turn  about 
and  repudiate  the  contract  la  well  grounded 
in  prlndple.  St  Louis  v.  Davidson,  102  Mo. 
149.  14  S.  W.  825,  22  Am.  St  Rep.  764 ;  Mayor 
V.  Sonnebom.  113  N.  T.  423,  21  N.  E.  121; 
Bank  T.  Trust  Co.,  187  Uo.  4!H,  86  S.  W.  109, 
70  U  R.  A  79. 

[II]  The  proposition  advanced  Is  akin  to 
that  repudiated  by  the  courts,  viz.,  that  a 
party  may  take  the  beneflte  of  an  nnconstl- 
tntlonal  law,  and  afterwards  plead  its  uncon- 
stitutionality. Steto  ex  rel.  Klnsey  v.  Mes- 
serly,  198  Mo.  861,  95  8.  W.  913;  Daniels  v. 
Teamey,  102  U.  8.  loc.  dt  421.  26  Ed. 
187,  and  cases  dted. 

The  damages  below  and  monthly  rents 
were  nominal.  The  action  was  brought  to 
assert  a  right  in  the  dty  to  a  part  of  Its 
water  front  The  instructions  gtvoi  showed 
the  trial  court  rightly  conceived  the  law. 
The  Judgment  was  right  Let  tt  be  affirmed. 
It  la  ao  ordered.  AH  eoncni; 
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ORAT1D8  T.  CHAPMAN  et  bL 

(Sapreme  Conrt  of  Bfissouri,  Division  No.  1. 
Dm.  2A»  1612.  Beb«arins  Denied 
Feb.  28.  19ia.) 

1.  APFEU.  AMD  Bbsob  (|  1188*)  —  AnxxK- 
▲IfCB— FAILVIB  to  FXLB  AB8TBAOT. 

Judtment  will  be  affirmed  u  to  appellants 
who  bare  not  filed  abatrtcta  of  the  record  and 
briefs. 

[Ed.  Note.r-For  other  eaaes.  sm  Appeal  and 
Error.  Gent.  Dig.  H  M0(M3S;  Dee.  Die  i 

1133.*] 

2.  QomiHo  Tmx  (f  4C*)— TsiAX^DiauiB- 
SAL  or  FEXmoN— EmoT  on  Caoes-Bux. 

Under  Bev.  8t  1800, 1 2685,  providing  tbat 
upon  trial  In  an  action  to  Qoiet  title,  if  re- 
quested in  the  pleadings  of  either  partr,  the 
court  maj  determine  all  claims  of  any  oi  the 
parties  and  award  complete  relief  as  folly  as 
it  could  do  in  any  other  or  diiTerent  action 
brought  by  any  of  the  parties  to  enforce  sncb 
claim,  a  dLunissal  of  the  petition  in  such  action 
would  not  operate  to  dismiss  the  cross-bilL 

[E:d.  Note.— For  other  cases,  see  QuietlDg 
Title.  Cent  Dig.  |  93:  Dec.  Dig.  |  40.*] 

8.  Appbu  awd  Obbob  (i  882*)— EaiopPCL  to 

AlXCOB  EBBOB. 

A  party  cannot  complain  of  error  at  trial 
which  was  committed  at  his  own  request. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Emr,  Gent.  Dig.  U  35S1-3&10;  Dec;  Dig.  1 
882.«1 

4.  DlBMZOBAI.  AKS  NONBOIT  (|  42*)— DlBUB- 

aAi^DisMuui.  or  Petition. 

Defendants,  by  requesting  the  conrt  to 
proceed  with  the  trial  on  the  cross-bill  not- 
w^ths  tan  ding  the  diamiesal  of  the  petition, 
thereby  submitted  themselves  to  the  court's 
jurisdiction  so  that  the  dismissal  of  the  peti- 
tion would  not  carry  the  cross-bill  iritb  it 

[Ed.  Note^For  other  casei,  see  Dismissal 
and  Nonanit,  Cent  Dig.  If  7t^;  Dec.  Dig.  | 
42.*] 

5.  Appbai.  and  Ebbob  a  1029*)— Habmuss 
Ebbob^Pabtt  Not  Entitled  to  Shooeed. 

Aijj  error  io  adjudging  plaintiff  to  be  the 
owner  of  land  in  controversy  waa  not  reversi- 
ble as  to  a  defendant  whoae  own  eridence 
showed  tbat  It  had  no  bitereat  bi  the  land. 

(Ed.  Note.— For  other  caMS.  see  Appeal  and 
Error,  Cent  Dig.  f|  408S.  4036;  De&  Dig.  | 
1029.*] 

A.  Tbmdob  ahd  Pubchasbb  (I  212*)— 8ubbb- 
QUSHT  Pubchasbb  raoH  Vbndob— Titlb  Ao- 

Where  the  owner  of  land  had  previously 
conveyed  it  to  anoUier  by  valid  conveyance  be- 
fore his  purported  conveyance  to  defendant's 
grantor,  defendant  acquired  no  title  from  bis 
grantor. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
PuRshaMT,  Cent  Dig.  H  436-489;  Dee.  Dig.  | 
212.*] 

7.  Appbax.  ard  Ebbob  (|  1029*)— Habulssb 
Bbbob. 

In  order  to  regoire  reversaL  appellant 
must  show  some  interest  whl^  la  adTeraely  af- 
fected by  the  judgment 

[Ed.  Note. — ^For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  ^036,  4086;  Dec  Dig.  I 
1029L*] 

Appeal  tram  Cticnit  Court,  Butler  Ooont;; 
J.  C  Sbeijpard,  Jndge. 

Action  by  B.  W.  OraveB  against  S.  M. 
CImpman  and  others.  From  a  Judgment  for 


plolntU^  the  National  Iron  Mining  Gompao7 

appeals.  Affirm ed- 

See^  alBO.  241  Mo.  6S0, 14C  B.  W.  464. 

The  plaintiff  Inatitnted  this  suit  In  the 
circait  court  of  Bntler  coonty  against  8.  M. 
Ghapman,  Isaac  Lake,  the  National  Iron 
Mining  Company,  a  oraporatlon,  J-.  P.  Thom- 
as, Adams  T.  Boms,  Adam  F.  Bums,  and 
Addison  F.  Bums,  alias  Adams  T.  Bums, 
aUoa  Adam  F.  Bnms,  xaOet  sectkm  6(K^ 
B.  S.  1899,  now  section  2685,  B.  8.  1909^  to 
ascertain  and  detwmlne  the  rli^t,  tltl^ 
and  tntereet  of  the  parties  to  the  north  half 
of  the  northwest  quarter  of  section  11,  and 
the  northwest  qnartw  of  the  northwest  quar- 
ter of  sectlfHi  12,  all  In  townsh^  26,  range  6, 
Bntler  county,  Mo.  Service  was  had  upon 
all  the  defendants,  and  all  except  8.  IL 
Cha^nan,  Isaac  Lnke^  J.  P.  Thtnnas^  and  the 
National  Inm  Mining  CkHnpany  madft  de- 
fault, and  In  due  time  Jndgmoit  by  d^ult 
was  rendered  against  them.  The  National 
Iron  Mining  Company  and  Isaac  Inko  filed 
their  separate  answer  admitting  that  the 
former  was  a  corporation  and  that  they 
claimed  to  own  the  land  In  cantrorersy  *in 
fee  simple  absolnte.**  Thegr  also  ffled  a  cross- 
bill founded  upon  the  same  statutes  and 
prayed  Oie  court  to  ascertain  and  determine 
the  rltfits,  title,  and  Interest  of  the  parties 
to  the  same  lands,  deecribing  them  again. 
The  reply  was  a  general  denlaL  The  trial 
began  January  24, 1908,  and  before  the  plain- 
tiff closed  his  cass,  1^  leave  of  court,  he 
dismissed  the  cause  as  to  Isaac  Luke  and  liie 
National  Inm  Mining  Company.  The  trial 
proceeded  on  the  answer  and  cross-bin  of 
Isaac  Luke  and  the  National  Iron  Mining 
Company,  the  answer  of  8.  M.  Chapman, 
and  the  r^ltcatlon  of  the  plaintiff.  After  see- 
ing and  hearing  all  the  evidence  Introduced, 
the  court  took  the  case  under  advisement 
until  May  11.  19(^.  when  the  court  found  the 
Issues  for  the  plaintiff  and  against  the  de- 
fendants Isaac  Luke,  the  National  Iron  Blin- 
Ing  Company,  and  S.  M.  Chapman,  and  ren- 
dered Judgment  accordingly  In  favor  of  the 
plaintiff  and  against  all  of  the  defendants. 
After  moving  unsucceeafolly  for  a  new  trial, 
the  answering  defendants  and  J.  P.  13ionias 
appealed  the  cause  to  this  court 

The  evidence  Introduced  by  the  plaintiff  was 
subetantlaUy  as  follows:  0)  The  default 
judgment  before  mentioned.  &)  A  certified 
copy  of  the  original  entry  from  the  General 
Land  Office  of  the  United  States,  showing  that 
Samuel  Petersberger,  on  the  7th  day  of  8^ 
tember,  1857,  entered  all  the  land  In  contro- 
versy, viz.,  the  north  half  of  the  northwest 
quarter  of  section  11,  and  the  northw^  quar- 
to: of  the  northwest  quarter  of  section  12, 
in  township  26  north,  range  6  east,  in  But- 
ler county,  Mo.  &)  Patent  from  the  United 
States  of  America  to  Samuel  Petersberger, 
dated  February  10,  1896,  and  filed  August 
18,  1003,  and  recorded  in  Booh  68,     824,  of 


Vorottei 


I  sss  BBBs  taHa  and  sMjtloa  NQUBKt  In  Dse.  Dig.  *  Am.  Dig.  Ksr-No.  Swiss  *  Bsp'r  Indsses 


Digitized  by 


Google 


154  BOUTU  W  UHL'JBBM  RBPOBTBB 


tbe  deed  reoorda  of  Bntler  count?,  Mo.,  con- 
verlng  all  the  land  in  suit  (4)  Warranty 
deed  from  Samnel  Petersberger  to  John  Mil- 
roT,  dated  November  10,  1862,  recorded  Jan- 
uary 7,  1873,  In  Book  I,  p.  65B,  of  the  deed 
records  of  Butler  county,  Mo.,  conveying  tbe 
northwest  quarter  of  the  northwest  quarter 
of  section  12,  In  suit.  (5)  Warranty  deed 
from  Samuel  Petersbei^r  and  wife  to  Ad- 
ams T.  Bums,  dated  January  1,  1873,  record- 
ed August  80,  1873,  in  Book  3;  p.  21,  of  the 
deed  records  of  Butler  county,  Mo.,  convey- 
ing tbe  north  half  of  tbe  northwest  quarter 
of  section  U,  in  salt  (6)  Warranty  deed 
from  John  Milroy  and  wife  to  Samn^  Peters- 
berger, dated  October  29,  1872,  recorded  May 
18.  1874,  In  Booh  J,  p.  257,  of  the  deed  rec- 
ords of  Butler  county,  Mo.,  conveying  the 
northwest  quarter  of  tbe  northwest  quar- 
ter of  section  12,  in  suit  (7)  Warranty 
deed  from  Samuel  Petersberger  and  wife 
to  John  J.  Winton,  dated  February  6.  1873, 
recorded  March  10,  1873,  In  Book  I,  p.  425, 
of  the  deed  records  of  Butler  county,  Mo., 
conveying  the  northwest  quarter  of  the 
northwest  quarter  of  section  12.  (8)  War- 
ranty deed  from  John  J.  Winton  to  Abner 

E,  Leonard,  dated  October  12,  1872,  recorded 
Mar(^  28,  1873,  in  Book  I,  p.  462,  of  the 
deed  records  of  Butler  county,  Mo.,  convey- 
ing the  northwest  quarter  of  the  northwest 
quarter  of  section  12,  in  suit  ^)  Warranty 
deed  from  Abner  E.  Leonard  to  Adam  F. 
Bums,  dated  May  0,  1873,  recorded  May  20. 
ISBS,  in  Book  I,  p.  524,  of  the  deed  records 
of  Butlor  ooun^.  Mo.,  conveying  tbe  land 
In  salt    (10)  Quitclaim  deed  from  Addison 

F.  Bams  and  wife  to  El.  W.  Graves,  dated 
August  4,  1903,  recorded  August  11,  1903, 
in  Book  63,  p.  220,  of  the  deed  records  of 
Butler  count?.  Mo.,  conveying  all  the  land 
In  suit  (11)  Over  tbe  objection  and  excep- 
tions of  counsel  for  defendants,  the  plaintiff 
then  read  in  evidence  the  deposition,  direct 
examination,  of  Addison  F.  Bums,  defend- 
ant, showing  that  Adams  T.  Bums  and  Adam 
F.  Bums,  mentioned  In  the  foregoing  deeds, 
are  one  and  tbe  same  person,  otherwise 
known  as  Addison  F.  Bums. 

Counsel  for  plaintiff  in  his  statement  of 
the  case  In  this  court  quotes  tbe  following 
from  the  evidence  introduced  by  the  defend- 
ants, viz.:  *X>ral  evidenee  Introduced  by  said 
def»dants,  Lake  and  National  Inm  Mining 
Company,  dereloped  the  fact  that  Isaac  liuke 
wait  on  tbe  lands  In  suit  as  a  sqoattw,  and 
that  the  other  defendants.  Chapman,  flliom- 
as,  and  National  Iron  Mining  Company,  hold 
under  the  said  Luke ;  and  said  testimony 
also  dsv^oped  the  forttier  tact  that  none  ot 
the  defendants  have  any  title  by  adverse  pos- 
session, or  by  virtue  of  any  statute  of  limi- 
tations." In  order  to  propsrly  nndsrstand 
this  evidence  It  la  necessary  to  state  that  tbe 
original  bill  of  erct^ota  In  tfala  case  was 
lost  or  deatroyed,  and  that  the  one  now  on 
file  la  a  anbstltated  bill,  which  dora  not  pur- 


port to  set  out  the  evldeDce  o  Introdaeed, 
but  states  the  agreement  of  the  patttea  as  to 
what  the  evidence  introduced  at  tbe  ttlal 
showed.  The  plaintiff  then  rested. 

Thereupon  counsel  for  the  d^endants 
Isaac  Luke  and  tbe  National  Iron  Mining 
Company  Introduced  the  following  evidence, 
In  support  of  their  cross-bill,  viz.:  (a)  Quit- 
claim deed  from  Samuel  Petersberger  of  the 
county  of  -  ,  state  of  Missouri,  party  of 
the  first  part,  to  tbe  defendant  Isaac  Luke, 
dated  November  2,  1900,  recorded  March  20, 
1903,  In  Book  68,  p.  87,  Of  the  deed  records 
of  Butler  county,  Mo.,  conveying  all  of  tiie 
land  in  suit  This  deed  was  duly  acknowl- 
edged before  L  N.  Pearce,  a  notary  public 
of  Butier  county,  Mo.,  who  certifies  that  tiie 
grantor  therein  was  personally  known  to  blm 
to  be  tbe  person  described  In  and  who  exe- 
cuted the  foregoing  instrument  (b)  jyeteoA' 
ants  further  offered  a  general  warranty  deed 
from  Isaac  Luke  and  wife  to  tbe  appellant, 
National  Iron  Mining  Company,  dated  Oc- 
tober 26,  1906,  acknowledged  on  the  7th  day 
of  November,  1006,  conveying  all  of  tbe  Iron  i 
ore  and  all  other  minerals  and  mineral  sub- 
stances under  the  surface  of  all  the  land  i 
In  controversy.  Said  defendants  Luke  and 
the  National  Iron  Mining  Company  also  In- 
troduced In  evidence  a  certified  copy  of  tbe 
record  of  the  conviction  of  Addison  F.  Bums 
for  forgery.  This  record  showed  that  Addi- 
son F.  Bums  had  beea  convicted  In  Clarion 
county.  Pa.,  and  sentenced  to  Imprlsonmeit 
in  the  penitentiary  for  a  term  of  7  years  and 
6  months,  for  forgery  of  a  deed  to  certain 
land  in  Dent  county,  Mo.,  and  also  for  utter- 
ing and  passing  tbe  same  forged  deed.  De- 
fendantfi  also  offered  In  evidence  the  second 
deposition  of  Addison  F.  Burns,  taken  In  tiie 
former  suit  of  B.  W.  Graves,  plalntUT,  and 
Isaac  Luke,  defendant  This  deposition  had  i 
be^  taken  on  (be  8d  day  of  February,  1905,  I 
more  than  two  years  before  this  suit  wu  In- 
stituted. In  this  deposition,  Addison  F. 
Bums  was  examined  by  Mr.  8.  M.  (Aapman 
as  attorney  for  Isaac  Lukfr 

In  said  dcfposltion,  Addison  F.  Bums  tes- 
tified that  be  resided  In  the  dty  of  Mc- 
Donald, Washington  county.  Fa.;  that  bis 
father  was  William  Bams;  that  he  aad  his 
father  had  resided  In  Md>onaId,  Fa-,  for 
about  seven  years;  Ibat  during  the  years 
1866  and  1886  bis  father  lived  close  to  the 
Clarion  ilvar ;  that  In  1868  bis  father  moved 
to  Ripley  coun^.  Mo. ;  that  In  or  aboat  the 
year  1867  bis  father  became  bankmpt  Wit- 
ness stated  that  he  was  acquainted  with  the 
plaintiff  D.  W.  Graves,  and  bad  met  him  tot 
the  first  time  on  the  day  before  he  gave  bis  ' 
first  dq)odtion ;  tiiat  he  could  not  state  tbe 
section,  townshli^  or  county  In  which,  tbe  : 
land  In  oontrov^vy  was  located,  wlthoat  re-  | 
ferring  to  the  deed  designating  tbaland  prop-  | 
eriy,  but  was  not  positive  as  to  the  consld^-  | 
ation.   mtness  could  not  state  tbe  amoont 
of  land  conveyed  by  tbe  deed  fron  Samoti 
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Petersbergn  and  wife  to  Adam  F.  Bums,  nor 
the  consideration  paid  Uierefor,  wltboat  re- 
ferring to  tbe  deed.  Wltneoa  IwUeved  that 
the  coDBldtfatlon  expressed  In  the  deed  was 
right,  bnt  be  was  not  pocritlTe;  his  father 
bad  done  all  the  tnislness  In  reference  to  that 
transaction.  Witness  was  not  present  at  the 
time  the  conveyance  was  made  by  Samuel 
Petersb^^ger  and  his  wife,  but  knew  some- 
thing of  the  transaction  being  a  partner  with 
his  Ikthor.  Wltn^  knew  nothing  abont  the 
eonTc^ance  from  Petmberger  and  wife  to 
hlmedf,  other  than  what  the  deed  dlaclofes 
and  what  his  father  may  hare  said  to  him 
aboot  the  transaction.  Witness  never  met 
BCr.  Pet^raberger  or  bis  .wife  either  before  or 
since  the  making  of  the  deed.  Witness  had 
no  knowledge  of  what  became  of  tbe  deed, 
unless  it  was  burned  at  the  time  his  house 
burned,  or  his  fiither  might  have  mislaid  it 
Witness  conld  not  tell,  without  looking  at  the 
deed,  what  land  was  inclnded  In  the  couTey- 
ance  to  Mr.  Grares  that  he  obtained  from 
Abner  B.  Leonard.  He  could  not  state  what 
consideration  was  paid  to  Ur.  Leonard  by 
him.  He  supposed  the  land  was  de8crlt>ed 
correctly,  bnt  as  to  the  conslderatloa  be  was 
nnable  to  state.  Witness  had  no  recollection 
of  meeting  Abner  E.  Leonard,  bnt  may  have 
met  hloL  The  only  Information  witness  had 
with  reference  to  Abner  EL  Leonard  was 
what  his  ftttber  told  him,  and  tbe  deed  which 
was  regularly  executed.  If  such  a  man  as 
Abner  B.  Leonard  ever  exiatedt  witnees  did 
not  know  whether  be  is  living  or  dead,  and  if 
dead  witness  had  no  knowledge  of  where  or 
when  be  died.  Witness  bad  no  other  Inform- 
ation with  reference  to  the  title  of  the  land 
In  suit,  other  than  what  be  obtained  from 
the  deeds  and  abstracts.  Witnera  stated  that 
Mr.  Graves,  the  plaintiff,  had  told  him  that 
the  land  was  not  worth  over  a  dollar  an 
acre;  that  be  was  putting  it  in  with  other 
lands  for  tbe  purpose  of  making  other  sales. 
Witness  had  no  knowledge  of  the  land  bdng 
in  tbe  possession  of  Isaac  Luke.  Witness 
further  stated  that  all  he  knew  of  the  record 
to  which  be  had  referred,  or  the  alleged  mis- 
takes therein,  was  doived  from  the  abstract 
whicta  had  been  forwarded  to  bim  by  Attor- 
ney BUL 

Witness  stated  on  cross-examination  that 
as  Car  as  be  knew  the  deed  from  Samuel 
Petersberger  and  wife  to  Adam  F.  Bums 
was  expressly  made  for  hbn;  as  for  as  h6 
nndustood  it,  tile  land  was  oonv^ed  to  blm ; 
his  best  understanding  was  that  the  deed 
from  Abner  B  I<eonard  was  intended  for 
him;  tliat  tbe  reocnrd  would  show  vntU  what 
time  he  had  paid  taxes.  Witness  further 
stated  tliat  be  always  signed  bis  name  Ad- 
dison F.  Bums ;  that  his  pension  comes  un- 
der tbe  name  of  Addison  Bums,  but  since  he 
was  a  boy  he  always  signed  bis  name  Addi- 
son F.  Bums  In  business  transactions.  On 
redirect  examination,  witness  stated  that  be 
never  know  Uut  those  mistaikes  were  In  the 
deeds  ontu  he  fsedved  flie  abstract  fnm  At- 


CHAPMAN  68 

toraey  Hilt ;  that  be  bad  no  other  source  of 
information  other  than  the  al)8tract  Wit- 
ness further  stated  as  follows:  "I  think  Mr. 
Petersberger  existed,  but  I  do  not  know  any- 
thing abont  it"  With  reference  to  Abner  B. 
Leonardo  he  could  not  state  from  bis  own  per- 
sonal knowledge  whether  there  w&b  such  a 
man  in  existence  or  not  He  said  he  thought 
there  was ;  he  was  not  positive  and  could  not 
say.  He  could  not  say  who  paid  the  taxes,  but 
he  supposed  the  records  would  show.  Far- 
ther, on  examination,  tbe  following  ques- 
tion was  asked  him:  "Q.  For  aught  yon 
know  personally,  then,  the  persons  named  as 
grantees  in  your  deed,  Samuel  Petersberger 
and  Sarah  B.  Petersberger,  his  wife,  also 
Abner  El  Leonard,  may  have  been  mere 
straw  persons  without  any  potential  exis- 
tence—mwe  myths  and  tables?  A.  Those 
names  were  intraded  to  represent  somebody, 
I  am  certain  of  that ;  might  be  a  mistake." 

This  was  all  of  the  testimony  offered  by 
tbe  defendants  Isaac  Lake  and  the  appellant 
National  Iron  Mining  Company,  on  thdr 
cross-bllL  Tberenpon,  in  opposition  to  said 
cross-bill,  plaintiff  again  read  in  evidence 
all  tbe  evidence  introduced  In  this  case  in 
chief.  That  was  all  of  the  evidence  that  was 
ever  Introduced  by  plaintiff  agalust  this  ap- 
pellaut  And  this  was  all  tbe  evidence. 

Ernest  A.  Greoi,  of  Poplar  Bluff,  for  appel- 
lant David  W.  Hill,  ot  Poplar  Bluff,  for  re- 
spondraits. 

WOODSON,  J.  (after  stating  the  fects  as 
above).  [1]  I.  Tbe  National  Iron  Mining 
Company  Is  the  only  defendant  which  has 
filed  an  abstract  of  the  record  and  briefs,  in 
this  court  as  is  required  by  the  rules  hereof, 
and  for  that  reason  counsel  for  respondent 
asks  that  the  judgment  be  affirmed  as  to  the 
other  appellants,  which,  of  course,  will  be 
done ;  and  hereafter  we  will  refer  to  the  Na- 
tional Iron  BOnlng  Company  as  the  "appel- 
lant" 

The  first  proposition  presented  to  us  for 
determination  is  one  of  practice.  Before  the 
close  of  the  pIainUff*8  case,  counsel  for  plain- 
tiff ^Tiamiwfftft  tbe  cause  as  to  the  defendants 
Isaac  lioke  and  the  National  Iron  Mining 
Company,  and  tberenpon  counsel  for  said  de- 
fendants dioae  to  proceed  with  the  trial  of 
the  cause,  upon  their  croEB-bill,  which  was  In 
all  essentials  the  same  as  the  petition  filed 
by  the  plaintiff,  and  upon  the  reply,  which 
was  a  general  denial.  In  other  wor^  In  so 
far  as  these  defendants  were  concerned,  their 
cross-bill,  in  effect,  was,  as  to  them,  under 
their  election  to  proceed  with  the  trial  on 
the  cross-bill,  transformed  into  a  petition; 
thoy  becoming  plaintiffs  and  the  plaintiff  be- 
coming defendant  After  these  defendants 
bad  Introduced  all  their  evldenoe  and  rested 
tbe  cas^  ooonsel  for  plaintiff  relntrodnced  In 
evidence,  under  the  reply  or  general  denial 
of  tbe  cro8B>blll,  all  tbe  evidence  it  bad  thwe- 
toCore  introduced  under  tbe  petition  la  fSdet, 
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gainst  tbe  defaoltiBg  defendants,  wbicb  was 
the  same  evidence  tliat  is  aet  forth  In  the 
foregoing  statemoit  of  the  case.  After  all 
the  evldenoe  was  Introduced  on  both  sides, 
the  court  took  the  case  under  advisement,  and 
thereafter  on  May  11,  1908,  the  court  found 
the  Issues  for  the  plaintUf,  and  rendered 
Judgment  accordingly  for  blin.  and  against 
ail  of  the  defendants. 

Upon  this  state  of  the  record,  counsel  for 
appellant  assign  as  error  the  action  of  the 
court  In  proceeding  with  the  trial  on  the 
«rosa-blll  after  the  petition  as  to  the  defeud- 
■ants  who  filed  It  had  been  dismissed.  The 
contention  is  that  the  dismissal  of  the  peti- 
tion as  to  thoee  defendants  carried  with  it 
the  cross-bill,  and  dte  in  support  thereof  the 
■case  of  Gray  t.  Ward,  234  Mo.  201. 136  S.  W. 
400.  That  case  seems  to  sustain  that  conten- 
tion, but  the  attention  of  the  learned  Judge 
who  wrote  the  opinion  was  not  called  to  the 
amendment  of  secUon  6S0.  R.  8.  1899.  That 
section  was  amended  by  the  Legislature  in 
1909  (Acta  1909,  p.  343,  {  !)•  As  amended  it 
la  now  section  2535.  B.  8. 1909.  and  what  the 
court  said  In  regard  to  the  latter  secUoa  was 
Inaccurate. 

[2]  After  that  amendment,  it  Is  perfectly 
dear  that  a  dismissal  of  tlie  petition  would  not 
dismiss  the  cross-bill.  State  ex  reL  Bernero 
T.  McQuillin  et  aL,  162  S.  W.  347,  this  court 
in  banc,  not  yet  offldally  reported.  But  in 
tbe  case  at  bar  the  plaintiff  is  not  assisted 
t>y  that  amendment,  for  the  reason  that  this 
floit  was  instituted  long  prior  to  the  date 
-of  the  amendment,  and  consequently  Is  still 
£OTemed  by  old  section  6S0.  Counsel  for  re- 
spondent does  not  seem  to  controvert  that 
proposition,  but  insists  that  appellant  Is  in 
no  position  to  take  advantage  of  that  error 
for  the  reason  that  counsel  for  defendants  in- 
vited, and  In  response  to  that  invitation  tbe 
court  permitted,  them  to  proceed  with  the 
trial  npoq  tbelr  cross-bill  and  the  plalntUTs 
reply. 

[I]  It  Is  academic  that  tills  court  will  not 
hear  a  party  litigant  complate  of  an  error 
conunlttea  by  the  trlU  court,  at  the  request 
of  such  party.  Tbs  reucms  snppOTthv  that 
rnle  have  been  so  often  and  dearly  stated  in 
the  numenma  dedalons  of  this  court  that  no 
good  would  flow  from  a  restatemoat  ct  them 
here. 

[4]  Independent  of  that,  tiie  trial  court  had 
Jurisdiction  of  the  subject-matter  of  the  ac- 
tion by  virtue  of  the  original  action  still 
pending  against  the  oCber  defendants,  and 
when  these  defendants  requested  the  court  to 
retain  jurlsdidltm  of  the  canse  as  to  them, 
notwithstanding  tiie  dismissal,  and  to  pro- 
ceed wltb  the  trial  on  tbdr  cross-bill,  they 
thereby  submitted  themselves  to  the  Juris- 
diction of  the  court,  and  tiie  court,  thus  hav- 
ing Jurlsdlcti(nL  c£  both  tbe  subject-matter 
and  all  the  parties  to  the  cause,  bad  unques- 
tionably the  Jurisdiction  and  authority  to 
try  the  same,  and  to  rendu  Jndgmoit  there- 


in. State  ex  reL  Ponath  v.  Mnencb,  280  Ho. 

236,  130  S.  W.  282.  Tb»  action  of  these  de- 
fendants in  Altering  their  appearance  cured 
the  error  that  otherwise  would  have  existed, 
had  the  court  proceeded  with  the  trial  with- 
out such  appearance.  We  therefore  rule  this 
question  of  procedure  against  the  defmdants. 

IL  Counsel  for  the  ^tpellant,  National 
Iron  Mining  Oompany,  assign  many  other 
errors,  among  which  is  that  the  trial  "court 
erred  In  finding  and  adjudging  plaintiff  to  be 
the  owner  of  the  land  In  controversy.  No  i 
competent  testimony  of  any  kind  whatevec 
was  offered  by  plaintiff  to  show  that  the 
grantor  named  In  the  deed  dated  August  4, 
1903,  Addison  V.  Bums,  under  which  plain- 
tiff claims,  was  the  same  person  as  either 
Adam  F.  Bums,  the  grantee  named  in  the 
deed  dated  May  9,  1873.  or  Adam  F.  Bums, 
tbe  grantee  named  in  the  deed  dated  Janu- 
ary 1, 1873." 

[Sj  Concede  for  the  argument's  sake,  with- 
out deciding  it,  that  said  assignment  Is  well 
grounded;  nevertheless  an;)dlant  Is  in  no 
position  to  ask  this  court  to  reverse  the  Judg- 
ment upon  that  ground  for  the  reason  that 
said  appellant's  own  evidence  shows  that  it 
had  no  right,  title,  or  intavst  whatever  In  or 
to  said  real  estate.  In  support  of  that  state- 
ment, we  quote  the  following  from  said  de- 
fendant's evidence,  as  It  aK>ears  on  page  51 
of  their  abstract  of  the  record,  viz.:  "Oral 
evidence  introduced  by  said  defendants  liOke 
and  National  iron  Mhiln;  Oompany  devdt^Md 
the  fact  tbat  Isaac  Luke  went  on  the  land  in 
suit  as  a  squatter;  and  that  tbe  other  de- 
fendants, Chapman,  Thomas,  and  National 
Iron  Mlnii^  Oompany,  hold  under  the  said 
Luke;  and  said  testlnumy  also  developed  the 
further  fact  that  none  of  defendants 
have  any  title  by  adverse  possession,  or  by 
virtue  of  any  statute  of  llmitatlonB.*'  By 
reading  this  evidence  It  will  be  seen  that  the 
appellant,  tbe  National  Iron  Mining  Com-  i 
pany,  has  no  title  whatever  to  the  land  in 
controversy,  without  it  acquired  the  same  by 
deed. 

[I]  Tbe  only  deeds  appellant  introdocea  la 
evidence  are  tiie  two  previously  moitloned.  j 
one  fnun  Samnd  PiAenbettx  to  Isaac  Luk^ 
dated  November  2.  iSOU,  and  tiie  other  from 
Isaac  Luke  and  wife  to  the  National  Iron 
Mining  Company,  dated  October  26,  1906. 
Conceding  these  two  deeds  to  be  gamine,  of 
which  there  Is  grave  doubt.  It  win  nererOie-  j 
less  be  seen  that  Samuel  Pet^rabager  and 
wife,  by  the  deed  isreviously  mentUmed,  dated 
Febmary  6,  1873,  conveyed  all  thdr  right, 
title,  and  interest  In  and  to  said  land  to  John 
J.  Wlnton  (through  whldi  respondent  claims) 
long  prior  to  tiie  date  ct  the  deed  teem  said 
Petei^berger  to  said  Luke.  That  being  true, 
it  la  perfectly  apparent  that  tbe  National 
Iron  Mining  Oompany  has  no  papw  title  to  j 
this  land,  and.  as  previously  dtown,  it  has 
none      adverse  possession.   Bvideutly,  an-  | 
tidpattng  that  this  court  wonUl  reach  the 
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coDdoalOD  Jost  stated,  counsel  for  appellant 
insUta  that  the  Judgment  abould  tw  reversed 
for  the  reason  that  it  was  in  the  possession 
of  the  land,  and  that  said  possesedon  was  of 
Itself  a  good  defense  against  the  respondent, 
who  has  nether  the  title  nor  possession. 
Upon  tlie  conceBslon  previonsly  made  aa  to 
the  plaintUTa  title  and  right  to  the  Judgm^t, 
there  would  be  great  force  in  this  Ihslstenoe 
of  appellant,  had  the  record  disclosed  the 
fact  that  It  was  in  the  possession  of  the  land 
at  the  date  of  the  Institution  of  the  suit; 
but,  after  a  careful  examination  of  the  rec* 
ord.  we  have  failed  to  find  any  evidence 
whidi  shorn  appellant  was  ever  in  posses- 
sion  ot  any  of  the  land  In  controversy.  In 
Act,  it  only  claims  the  minerals  thereon,  if 
any,  the  existence  of  whidi  there  is  no  eri- 
dence  wbaterer. 

[7]  Before  tliis  conrt  wiU  reverse  a  jndg- 
mmt,  it  must  appear  fnmi  the  record  that 
the  party  who  asks  for  the  revCTsal  has 
some  rl^t,  title,  or  Interest  therein  which  is 
adversely  affected  thereby,  and,  as  appellant 
lias  made  no  such  showing  hare,  the  Judg- 
ment abonld  be  affirmed. 

It  la  «o  ordered.  All  concur. 


HEBEBLINO  et  aL  v.  UOUDZ. 

{Sapreme  Court  of  Hissonri,  Divlstoa  Na  2. 
Dee.  81,  1M2.) 

1.  PBOCBBB  fit  10ft*)— KCBVICB— Pdbijoatiom. 

That  admtional  sheets  are  sent  oat  aa  a 
part  of.  a  newspaper  does  not  invalidate  a  pob- 
lication  ot  nervice  appearing  in  the  additional 
pages,  thongh  sometinies  such  additional  pages 
were  not  sent  out  to  other  newspapers  or  free 
subBcribers. 

[Ed.  Note.— For  other  cases,  see  Process^  Cent 
Dig.  I  132 ;  Dec  Dig.  |  106.*1 

2.  Namxs  (X  16*HIoau  Sonans. 

The  names  "Heberling"  ai^  "Herberling" 
are  not  idem  sonans.  so  that  a  service  by  pub- 
lication againat  the  latter.  Instead  of  the  form* 
er,  was  insufficient. 

[Ed.  Note. — For  other  cases,  see  Names, 
Cent.  Dig.  U  4.  12-14;  Dec.  Dig.  |  16.*] 

Appeal  from  Circuit  Court,  Reynolds  Coun- 
ty: Joa.  J.  WlUlami,  Judge. 

Action  by  Heniy  Heberllng  and  others 
against  William  Hondy.  From  a  Judgment 
for  plalntlflb,  defendant  appeals.  Affirmed 
in  part  and  nvmed  and  remanded  In  part, 
witii  dlrectimiB  to  oiter  Judgment  for  de- 
fendant. 

Z.  C.  Smith,  of  Piedmont  and  J.  B.  Daniel, 
of  Centervllle,  for  appellant.  Arthur  T. 
Brewster,  of  Poplar  Bluff,  and  Sam  M.  Brew- 
mter,  of  Hillsboro,  for  respondents. 

BLAIR,  C.  This  is  an  appeal  from  a  Judg- 
ment for  plaintiffs  In  the  circuit  court  of  Reyn- 
olds county  In  an  action  to  quiet  the  title  to 
section  27,  township  29,  range  2  east.  The 
petition  is  in  the  usual  form  under  section 
29^,  R.  8.  1900.   The  answer  admits  de- 


f^idant's  dabn  of  tltle^  avers  his  ovmer^p, 
denies  all  unadmitted  auctions  of  the  peti- 
tion, and  sets  up  the  10-year  statute  of  lim- 
itation. Plaintiffs'  title  rests  upon  a  tax 
deed  recorded  February  10,  1881,  and  de- 
fendant daims  under  separate  tax  deeds  to 
each  quarter  of  section  27,  all  executed  No- 
vember 25,  1896,  and  each  of  them  reciting 
a  Judgment  of  tiie  circuit  court  against  He- 
berllng and  others  for  taxes  on  the  quarter 
section  conveyed  and  a  sale  under  such  Judg- 
ment. The  service  in  these  suits  was  by  pub- 
lication, Heberllng  et  aL  being  nonresidents, 
and  no  objection  Is  made  to  the  form  of  the 
publication,  except  as  to  that  in  the  suit 
affecting  the  southeast  quarter,  in  which  the 
publication  ran  against  Herberling  Instead 
of  Heberllng.  Plaintiffs  atUcked  the  suffi- 
ciency of  all  the  notices  on  the  ground  they 
were  published  in  a  supplement  to  the  "Cen- 
tei'vllle  Reformer,"  and  not  In  the  paper  it- 
self, and  also  contend  the  publication  in  the 
case  affecting  the  southeast  quarter  was  In- 
sufficient by  reason  of-  the  fact  Heberling's 
name  was  mts^Iled  therein.  The  testimony 
of  the  editor  and  publisher  of  the  Center- 
vllle Reformer  was  to  the  effect  that  the  so- 
called  "supplement"  consisted  of  an  addi- 
tional sheet  or  sheets  folded  In  with  the  pa- 
per and  sent  out  with  It,  as  a  part  of  It. 
with  each  issue  and  to  all  subscribers.  On 
being  somewhat  rigidly  examined  by  plain- 
tlfFs'  counsel,  the  witness  admitted  he  could 
not  then  (16  years  after  the  event)  swear  a 
supplementary  sheet  or  sheets  went  out  with 
each  copy,  though  he  testifled  It  was  his  In- 
tent and  purpose  to  so  send  them,  as  much 
so  as  any  other  part  of  the  paper.  He  also 
admitted  there  were  occasions  on  which  the 
number  of  "supplements"  might  have  been  a 
little  less  than  that  required,  and  that  on 
such  occasions  he  sometimes  omitted  the 
"supplements"  In  copies  of  the  paper  sent 
to  other  newspapers.  There  was  no  evidence 
any  such  omissions  occurred  during  the  time 
the  orders  of  publication  involved  In  this  case 
were  running.  The  whole  of  the  testimony 
shows  that  the  so-called  "supplem^t"  was 
simply  a  part  of  the  paper,  an  addition  made 
necessary  by  the  lai^  number  of  orders  of 
publication  being  published;  that  It  was  cir- 
culated with  the  paper  as  a  part  of  it  and 
went  to  all  subscribers  except,  when  the  num- 
ber was  a  little  short,  "deadheads,"  or  per- 
sons who  received  complimentary  copies 
might  not  receive  the  supplement,  and,  for 
that  matter,  sometimes  might  fall  to  receive 
the  paper  at  all. 

[1]  1.  The  evidence  offered  to  Invalidate  the 
publication  was  wholly  Insufficient.  Waiv- 
ing the  question  as  to  the  competency  of  such 
evidence  to  show  want  of  JurlsdlcUon  after 
the  circuit  court  In  the  tax  suits  had  ren- 
dered Judgment  on  the  service  thus  made 
(1  Black  on  Judgments,  Sf  271,  263 ;  McCIan- 
ahan  v.  West,  100  Mo.  309,  13  S.  W.  674; 
Hamer  v.  Cook,  118  Mo.  476,  24  S.  W.  180), 
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it  iM  ftppnrent  tliat,  mt  all  ersnts,  tbe  usual 
preaninptioii  attendb^  tbe  jadgmuita  of  a 
doneBUc  court  of  general  Jnrlsdlctton  can- 
not be  orertbrowD  by  sncb  evidence  aa  tbat 
adduced  bi  tbla  case.  Tbe  authorities  cited 
in  tbe  briefs  of  counsel  (which  accompany 
this  opinion)  disclose  that  it  iB  the  general 
mle  that  publication  in  a  su^lement  which 
is  cirenlated  fuUy  with  and  as  a  part  of  a 
new^per  is  sufficient.  Tbe  bnrden  of  show- 
ing such  drcnlatlon  of  a  supplement  is  prob- 
ably ap<Hi  one  who  claims  under  a  sale  by  a 
collector,  auditor,  or  county  treasurer  (as  in 
some  states)  after  a  simple  publication  of 
the  dellngurait  list  and  notice  of  sale,  with- 
out Judicial  proceedings  of  any  kind;  but  no 
sudi  mle  can  apply  to  odb  who  claims  un- 
der a  sale  on  a  Judgmrat  of  a  circuit  court 
of  tbla  state.  Besides,  the  testimony  of  the 
publisher  in  this  case  not  only  falls  to  show 
any  failure  to  circulate  the  supplement  as 
fully  as  the  rest  of  the  paper,  but  shows,  as 
nearly  as  testimony  iS  years  af  cer  the  event 
could  well  show,  tbat  tbe  supplement  was 
simply  a  part  of  the  paper  and  was  circu- 
lated with  it  as  a  part  of  it  To  hold  other- 
wise would,  in  effect,  be  to  make  the  title 
to  countless  tracts  depaiA  solely  upon  the 
memory  of  publlabers  of  papers  tbat  to  each 
subscriber  there  was  actually  mailed  a  copy 
of  the  paper  in  which  the  publication  ap- 
peared. Tbe  law  does  not  require  a  pub- 
lisher of  a  newspapw  to  issue,  each  week, 
the  same  number  of  pages,  and  the  fact  ad- 
ditional sheets  are  sent  out  as  a  part  of  tbe 
paper  does  not  invalidate  publications  ap- 
pearing in  tbe  added  pages.  There  is  no 
suggestion  of  ftaud  In  the  cas^  and  the 
facts  trader  inapplicable  those  decisions  re- 
lating to  "extras"  and  "supplements"  merely 
sold  on  the  streets  and  not  sent  to  tbe  regu- 
lar subscribers. 

IS]  2.  The  names  Heberling  and  Herber- 
llng  are  not  idem  sonans.  They  are  not  of 
cfmimon  derivation,  nor  is  there  any  evidence 
the  (me  is  a  corruption  of  tbe  other  In  gen- 
eral nsb  While  both  seem  to  be  foreign 
names,  no  evidence  aa  to  their  pronunciation 
In  any  language  was  offered,  and  tbe  usual 
rules  as  to  English  pronunciation  must  be  ap* 
i>lled.  Numoxms  cases  are  cited  In  which  the 
Introduction  of  the  letter  "r"  after  a  vowel 
(as  in  tbla  case)  has  been  held  Innocnons. 
Some  of  these  cases  concern  names  of  wm- 
moD  derivation,  some  disclose  one  of  the 
names  considered  was  a  corruption  of  the 
other,  and  in  others  tbe  introduction  of  the 
"r"  did  not  change  the  sound  of  the  vowel 
it  followed.  This  case  talis  within  neither 
of  these  cIbbsob.  The  dUferenoe  in  sound  is 
that  between  *'tae'*  and  "her,"  one  the  at 
tentlve  ear  flnda  no  difficulty  in  recognizing. 
Some  of  the  cases  v>  far  enough  to  support 
a  holding  tbat  these  names  are  idem  sonan^ 
but  our  own  dedslons  (Slmonson  v.  Dolan, 
114  Uo.  176.  21  S.  W.  BIO;  State  v.  Havely, 
21  Ma  498;  Miller  v.  Medley,  236  Mo.  694, 


138  &  W.  158)  annonnoe  the  mle  as  stated, 
which  is  generally  accepted  and  nowhere  dt 
rectly  controverted,  and  the  aptdlcatlra  of 
which  must  result  In  our  holding  liie  order 
of  pnbUoitlon  In  tbe  suit  affecting  ttie  soutb- 
east  quarter  of  tlie  section  to  be  bad  and  de- 
fendant's claim  to  tliat  tract,  therefore,  un- 
founded. 

The  Judgment  is  affirmed  as  to  tlie  last- 
mentioned  tract,  and,  as  to  Uie  rmalnder 
of  the  land  involved.  It  is  reversed,  and  tbe 
cause  remanded,  with  directions  to  enter 
Judgment  for  defendant 

PER  CURTAM.  The  foregoing  opinion  ol 
BLAIR,  0>,  is  adopted  as  the  opinion  ot  the 
court    All  the  Judges  concur. 


GROSSMAN  T.  UNITED  RTS.  00.  OF  ST. 

LOUIS. 

(Supreme  Court  of  Missouri,  Division  No.  1. 
Feb.  28,  1913.) 

1.  Appeal  ano  Erbob  (f  671*)— Bnx  or  Ex- 
ceptions—Contents. 

Where  the  bill  of  exceptions  does  not  set 
out  the  motion  for  new  trial,  or  state  that  it 
was  overruled,  or  that  an  exception  was  taken 
to  the  order  overruling  it,  only  tbe  record 
proper  may  be  reviewed ;  the  bill  of  exceptions 
being  tbe  proper  place  for  such  matter. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2867-^872;  De&  Dig.  i 
671.'] 

2.  Appeal  ahd  Bbob  (|  684*>— Bbcobd— 

Abstbact. 

Abstracts  of  the  record  should  distingnisli 
between  the  parts  of  the  record  which  relate  to 
the  bill  of  exceptions  and  to  the  record  proper. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  2584.  2585;  Dec  Dig.  I 
584.*] 

Appeal  from  St  Louis  Circuit  Court ;  Matt 
G.  Reynolds,  Judge. 

Suit  by  Philip  Grossman,  by  Rosa  Gross- 
man, his  next  friend,  against  the  United  Rail- 
ways Company  of  St  Louis.  From  a  Judg- 
ment for  defmdant,  lOalntiff  aKwals.  Af- 
flrmed. 

Plaintiff,  by  bis  mother,  his  next  friend, 
sued  the  defendant  for  personal  Injuries,  al- 
leged to  have  been  sustained  while  he  was  a 
passenger  on  one  of  Its  street  cars.  The  an- 
swer set  up  that  plaintiff  was  a  trespasser, 
and  without  the  knowledge  or  consent  of  the 
defendant  or  its  r^resmtatlTes  placed  him- 
self in  a  position  ot  peril  and  received  the  al- 
leged injuries  while  attempting  to  ride,  with- 
out paying,  on  <me  of  defendant's  cars ;  and 
that  the  injuries  sustained  by  him  were  also 
caused  by  his  negligence  In  placing  himself 
on  the  outside  of  the  car  and  projecting  his 
body  so  as  to  cause  it  to  come  in  contract 
with  another  car  moving  in  an  opposite  di- 
rection. The  reply  took  Issue.  Plaintiff  ad- 
duced testimony  tending  to  prove  that  be 
boarded  the  car  and  gave  np  Ills  seat  to  a 
lady  and  went  out  on  the  platform,  where  he 
was  seen  by  another  passenger,  and  was  not 
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holding  to  the  side  of  tbe  car.  Plaintiff  of- 
fered In  evldeoce  a  statement,  signed  by 
Mabel  Cody,  to  the  effect  that  she  had  seen 
the  accident,  and  that  the  boy  was  not  hang- 
ing on  the  outside  of  the  car,  but  the  accident 
took  place  about  7:30  o'clock  at  night  of  the 
Vtiled  Prophet's  parade  In  St  Ixiuis.  This 
paper  was  offered  In  rebnttal  and  excluded. 
Defendant  Introduced  the  deposition  of  this 
witness,  who  stated.  In  sijbstance,  she  was  an 
actress ;  that  two  men  came  to  see  her;  that 
she  signed  some  paper.  She  further  stated 
In  her  d^wsltlon  that  she  was  a  passenger 
on  tbe  car  on  tbe  nlgbt  in  question,  for  the 
puri)08e  of  witnessing  the  display ;  that  she 
did  see  the  boy  on  the  side  of  the  car;  that 
he  was  hanging  to  the  outside,  holding  to  the 
bars  across  the  window,  and  had  his  feet  "on 
this  wide  piece  on  tbe  bottom" ;  that  an  east- 
bound  car  pused,  when  he  was  hurt  by  being 
mashed  between  the  cars.  Defendant  intro- 
duced a  number  of  other  witnesses,  who  tes- 
tified that  the  accident  was  occasioned  by 
tbe  poaitioit  of  tlie  boy  banging  on  a  car  go- 
tng  east  and  being  atrnck  by  a  car  coming 
west.  The  injuries  alleged  in  the  petition, 
which  the  evidence  tended  to  show,  were 
tliat  his  Coot  was  so  injured  that  he  has 
lost  the  use  of  bis  toes  and  one  of  bis  fingers 
of  his  left  hand,  and  the  use  of  the  others 
is  permanently  impaired.  The  jury  rendered 
a  verdict  tor  the  defendant  Plaintiff  duly 
appealed  to  this  court  Plaintiff  assignB  no 
error,  enept  the  refosal  of  the  court  to  ad- 
mit in  rebuttal  the  statanent  signed  by  Mabel 
Cody. 

Jno.  H.  Boogher  and  R  C  Wheeler,  both  of 
St.  Louis,  for  appellant  Boyle  &  Priest, 
Morton  Joardan,  and  T.  E.  Francis,  all  of 
St  Louis,  for  respondent 

BOND,  J.  (after  stating  the  facts  as  above). 
[1]  1.  Jt  is  inaiated  by  respondent  that  the 
abstract  in  this  case  presents  nothing  to 
review,  except  tbe  record  proper.  An  ez- 
an^atlon  of  the  abstract  filed  shows  that 
it  contains  recitals  belonging  to  the  record 
pmper  and  others  relating  to  the  bill  of  ex- 
c^tl<Hia  under  that  title;  that  in  the  first 
portion  It  sets  out  the  filing  of  a  motion  for 
a  new  trial ;  and  that  It  was  overruled  and 
due  exception  taken  by  appellant  But  under 
the  head  of  "Bill  of  Ezc^>Uons"  the  abstract 
does  not  set  out  the  moti<m  tbr  new  trial,  nor 
that  it  was  overruled,  nor  that  any  excep- 
tion was  taken  to  snch  order ;  In  fact  makes 
no  allusion  whatever  to  a  motlon«for  a  new 
trIaL  This  condition  of  the  record  necessa- 
rily restricts  our  review  to  the  record  proper. 

[2]  It  has  been  repeatedly  decided  by  this 
court  that  abstracts  should  distinguish  be- 
tween parts  which  relate  to  the  record  proper 
and  the  bill  of  exceptions.  Gilchrist  t.  ^y* 
ant,  213  Mo.  loc  dt  443,  111  8.  W.  112& 
This  was  pnperly  done  In  the  preaoit  ease. 
But  the  blU  of  »ceptions  is  the  prop«r  re- 

*nir  ether  CMM 


poaltory  of  the  motion  for  new  trial,  and  is 
the  place  where  an  exception  to  the  ruling 
of  the  court  on  that  motion  must  be  pre- 
served. The  bill  of  exceptions  in  this  case 
wholly  falls  to  contain  tbe  motion  for  new 
trial,  or  any  ruling  thereon,  or  any  exception 
relating  thereto  by  appellant  Under  the  re- 
peated decisions  of  this  court,  this  excludes 
from  the  view  of  the  appellate  court  any- 
thing but  the  record  proper.  Koiokas  v.  Rail- 
road, 223  Mo.  loc.  cit  462,  122  S.  W.  1082; 
Harding  v.  Bedoil,  202  Mo.  loc.  dt  629,  100 
S.  W.  638.  The  record  proper  In  this  case 
shows  a  Joinder  of  issues  which  would  sus- 
tain a  verdict  for  the  defendant  Having  no 
power  to  look  to  any  other  matter,  we  must 
conclude  that  the  verdict  was  correctly  rai- 
dered.    It  is  tber^ore  afiBrmed. 

WOODSON.    P.  and   LA.MM  and 

GRATES,  JJ^  concur. 


DAI/rON  V.  REX3ISTER. 
(Supreme  Court  of  Missouri,  Division  No.  1. 
reb.  28,  1913.) 

1.  Appeal  anu  Ebbob  (S  713*)— Record— Ab- 
stract—What  aaovui  BB  Included. 

Where  the  abstract  of  tbe  record  proper 
fails  to  show  the  filins  of  a  motion  for  a  new 
trial,  although  it  is  shown  by  the  abstract  of 
a  purported  bill  of  exceptions,  only  tbe  rec- 
ord proper  ii  before  the  court  for  considera- 
tion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  2379.  2468,  264S,  2966, 
2057 ;  Dec.  Dig.  S  713.*1 

2.  CouBTs  (S  86*)— RuLxa  or  Coubt— OPsaA- 

TION  AND  EmCT. 

A  rule  of  court  relative  to  abstracts  of  the 
record  on  appeal  does  not  apply  to  abstracts 
filed  before  its  adoption. 

[Eld.  Note.— For  other  cases,  see  Courts, 
Cent  Dig.  H  294,  296-SOl;  Dec  Dig.  {  8&.*j 

Bond,  J.,  dissenting. 

Appeal  from  Glrcnlt  Court,  Jaap«  Coun- 
ty; Henry  U  Bright,  Judge. 

Action  by  W.  H.  Dalton  against  A.  L.  Reg- 
ister, dohig  business  as  A.  It.  Register  &  Co. 
From  a  judgment  fbr  plaintiff,  defendant 
appeals.  Affirmed. 

Edward  C.  Wright  of  Kansas  City,  Mo., 
and  Perkins  &  Blair,  of  Carthage,  for  appel- 
lant H.  S.  Miller  and  Hugh  Dabbs,  both 
of  Joplln,  for  respondent 

GRAVES,  J.  [11  In  this  case  the  respond- 
ent has  challenged  the  suffidency  of  the  ab- 
stract of  record.  Upon  that  challenge  he 
stands,  and  has  not  briefed  the  case  upon 
the  merits.  We  are  of  opinion  that  we  can- 
not consider  more  than  the  record  proper, 
and  are  precluded  from  going  into  matters 
of  exceptions.  The  abstract  of  the  record 
proper  before  us  fiilla  to  show  the  filing  of 
a  motion  for  new  trial.  It  is  true  that  in 
the  abstract  of  a  purported  bill  of  excep- 
tions, it  appears  that  such  a  motion  was 
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filed,  but  In  a  line  of  cases  we  have  beld 
this  Insnfficirat  These  cases  are  of  such 
long  standing  and  so  numerous  that  the  law- 
yers of  the  state  must  abide  by  them;  and 
BO  consistent  in  ruling  that  we  shall  not 
further  restate  the  rule,  other  than  to  state 
that  under  these  we  hare  held  that  the  ab- 
stract of  the  record  proper,  as  distinguished 
from  the  abstract  of  the  bill  of  exceptions, 
must  show  the  filing  and  OTerrullng  of  a  mo- 
tion for  new  trial.  And  If  It  does  not  show 
this,  then  we  have  only  the  record  i)roper 
before  ns  for  consideration. 

[2]  It  Is  true  that  we  have  recently  adopt- 
ed a  new  rule  of  practice  In  this  court,  which 
we  hope  may  be  better  understood  and  more 
generally  followed  than  the  one  under  which 
the  cases  suggested  were  decided,  but  this 
new  rule  cannot  avail  this  appellant,  for  two 
reasons:  (1)  Because  his  abstract  was  filed 
before  the  rule  was  adopted  by  the  court; 
and  (2)  because  the  abstract  as  filed  does 
not  comply  either  with  the  old  or  new  rule. 

Having  before  us  nothing  but  the  record 
proper  for  consideratloo,  it  la  sufficient  to 
say  that  the  Judgment  entered  is  one  which 
responds  to  the  petition,  and  is  supported  by 
the  iwtition,  and  therefore  should  be  affirm- 
ed.  It  Is  so  ordered. 

All  concur;  BOND,  tn  result  only,  be- 
cause he  la  of  opinion  tiiat  the  case  should 
be  affirmed  on  the  merits  rather  than  upon 
the  theory  of  the  opinion. 


BABRIS  T.  SKCURITY  LIFB  INS.  GO.  OF 
AMERICA. 

{Supreme  Court  of  Ulssonrl,  Division  No.  1. 

Feb.  28,  1013.) 

1.  InSCBAnCE  (S  400*>— iNaOEANCB— Im- 
OONTKSTABII.ITT. 

A  life  insurance  policy,  which  provides 
that  it  shall  be  incontestable  after  a  specified 
time,  cannot  be  contested  after  that  time  on 
any  sround  not  excepted  therein. 

[Ed.  Note. — For  other  casoi.  see  Insurance, 
CenL  Dig.  {  1086;  Dec.  DigTl  400.*] 

2.  ImusaNOK  a  640*)— LzR  iNaujiANOB— Ao- 

nONB— AXIJCOaTIOHB. 

The  answer.  In  an  action  on  a  life  policy, 
did  not  raise  an  issue  that  the  year  fixed  with- 
in which  the  policy  coold  be  contested  was  not 
sufficient  to  enable  the  company  to  ascertain  by 
diligence  whether  the  policy  was  fraudulently 
obtained,  where  no  facts  showing  diligence  were 
alleged;  the  answer  merely  containing  general 
allegations  as  to  fraud  and  concealment  of 
facts. 

[Ed.  Note.— For  other  eases,  sea  Insurance, 
Cent  Diic  «  1664,  1609-1612,  1614r-1624;  Dec. 
Dig.  {  64a*] 

3.  Irsurancb  3  388*)  —  TjTn  iHsuaaNCB— 

— MiSREFBEBENT  ATI  0  NS— WaIVBB. 

A  letter  from  an  insurance  company  to  ben- 
eficlair's  brother,  referring  to  information  de- 
sired by  the  beneficiary  with  reference  to  the 
policy,  stating  that  the  first  premium  bad  been 
paid,  and  the  policy  was  then  in  force  up  to  the 
time  the  second  premium  would  become  due, 
waived  any  grounds  of  cancellation,  such  as 


misrepresentations  which  had  flwii  been  dis- 
covered by  the  company. 

[Eld.  Note.— For  other  case^  see  Insurance, 
Cent  Dig.  «  1036,  1027ri&0.  1086,  IMO, 
1057;  Dec.  Dig.  |  3^.*] 

4.  iNBDsanoa  Q  665*)  —  Lzr  Imuxanca- 

BUBDBN  or  PBOOr— NoHPATHSIfT  OF  PU- 

The  production  of  the  life  policy,  with 
proof  and  due  notice  of  insured's  death,  made 
out  a  prima  facia  case  for  plain  tiff,  so  as  to 

cast  the  burden  on  the  company  of  showing 
whether  any  premium  was  unpaid  at  insured's 
death;  payment  of  the  first  premium  havinf 
been  admitted. 

(Ed.  Note.— For  other  cases,  see  Insnranea, 
Cen^  Dig.  H  1666,  1707-1728;  Dee.  DigTl 
666.*] 

Appeal  flnm  drcnlt  Court,  Jadwrn  Gomi' 
ty;  Tbos.  J.  Seehom.  Judge. 

Action  by  S.  Winifred  Harris  against  the 
Security  Ufb  Insurance  Company  of  Ameri- 
ca. From  a  Judgment  for  idaintlff,  d^endant 
appeals.  Affirmed. 

This  is  a  suit  by  the  wife  on  a  policy  of  hi- 
surance  upon  the  life  of  her  deceased  hus- 
band, which  was  executed  and  delivered  by 
the  defendant  corporation  on  December  20. 
1906,  in  consideration  of  the  premiums  tbeu 
paid  and  to  be  paid  by  her  husband,  Robert 
H.  Harris,  wherein  and  whereby  defendant 
agreed,  upon  satisfactory  proof  of  his  death, 
if  that  should  haK>en  within  five  years,  to 
pay  to  plaintiflT  the  sum  of  $10,000.  It  was 
stipulated  that  her  husband  died  on  the  21st 
of  I>ecember,  1907.  Due  proofs  <^  death  were 
furnished,  and  payment  of  said  sum  d^and- 
ed,  whldi  defendant  refused  to  pay.  Judg- 
ment was  prayed  for  said  sum  of  $10,000, 
with  Interest  from  the  1st  day  of  March.  1008. 

The  answer  of  defendant  admitted  that  it 
was  an  insurance  company,  and  that  Its  gen- 
eral offices  were  at  Chicago,  in  the  state  of 
Illinois.  It  then  averred  for  a  further  de- 
fense that  It  issued  the  policy  In  suit  upon 
the  application  of  the  insured  in  the  dty  of 
Chicago,  state  of  Illinois,  and  subject  to  the 
laws  of  that  state.  The  answer  further  s^ 
up  that  all  the  statements  of  the  applicant 
made  to  the  company's  examiner  were  to  be 
construed  as  warranties  and  to  constltate  the 
consideration  of  the  policy  applied  for ;  that 
the  Insured  represented  that  he  was  not  then 
afflicted  with  illness,  althou^^  he  knew  to  the 
contrary ;  that  be  also  falsely  stated  that  the 
only  disease  he  bad  ever  had  was  In  the  year 
1902,  resulting  from  a  fall,  although  he  well 
knew  he  had  been  attended  by  and  consulted 
numerous  physicians  for  diseases,  ailments, 
and  slc3i:oesses  Immediately  before  applyli^ 
for  said  policy ;  that  he  had  received  medical 
advice  for  an  attack  of  hystero-epllepsy  and 
nervous  diseases  and  headaches,  and  had 
been  so  treated  while  he  was  an  Inmate  of  the 
penitentiary  of  the  state  of  Minnesota ;  that 
the  insured  falsely  stated  that  he  had  not 
been  rejected  as  a  risk  upon  his  application 
to  other  Insurance  companies,  and  that  de- 
fmdant  would  not  have  Issned  Its  policy  to 
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Mm  ecc^t  for  the  folse  warranties  so  made ; 
that  the  Insured  did  not  disclose  to  defendant 
tbe  fact  tbat  he  had  been  Incarcerated  In  the 
penitentiary,  nor  that  he  was  Indicted  In 
Kansas;  that  had  defendant  known  such 
facts  it  wonld  have  placed  no  reliance  what- 
ever on  the  warranties  of  "said  Harris  con- 
tained in  the  written  appUcatton  signed  bj 
him" ;  tliat  the  fftUure  of  defendant  to  make 
these  discoveries  upon  Inquiries  and  by  cor- 
respondence with  "various  commercial  agen- 
cies" was  not  b;-  reason  of  negligence  on 
its  part,  9)at  because  of  the  "deceit  and 
fraud"  practiced  by  the  insured  at  the  time 
of  his  application.  The  answer  then  con- 
dades  the  policy  was  an  Illinois  contract  to 
be  adjudged  by  the  laws  of  that  state,  wbtdi 
as  announced  in  Flanigan  v.  Federal  Ufe  Ins. 
Co.,  231  IlL  890,  88  N.  B.  178,  entitle  defend- 
ant to  a  reasonable  time  in  which  to  discover 
any  fraud  on  the  part  of  the  insured,  provid- 
ed it  acted  with  diligence. 

The  reply  of  plaintiCr,  after  a  denial  of  the 
new  matter  contained  in  the  answer,  averred 
that  the  policy  in  salt  contained  a  provision 
tbat  it  should  be  Incontestable  one  year  ttom 
its  date  of  iasue ;  that  the  insured  died  more 
than  one  year  after  said  date ;  wh«r^ore  de- 
fendant was  precluded  from  all  the  defenses 
attempted  to  be  set  up  In  Its  answer.  The  re- 
ply admitted  that  all  the  provisions  of  the 
policy  are  subject  to  the  construction  applied 
to  a  contract  in  that  form  in  the  state  of  Illi- 
nois, but  denied  that  the  doctrine  of  the 
courts  tbat  state  was  correctly  stated  in 
defesdan^s  answer,  and  pleaded  tbe  volumes 
and  pages  of  the  reports  of  that  state  relat- 
ing to  the  force  and  effect  of  the  clause  of  In- 
contestability contained  in  said  policy  as  a 
prednslon  of  the  defenses  set  up  In  Its  an- 
swer. The  reply  also  denied  that  the  state- 
moits  made  by  the  Insured  in  his  application 
were  false  or  untrue,  and  denied  that  the  in- 
sored  warranted  them  to  be  comi^ete  or  full 
or  wholly  responsive  to  the  questions  pro- 
pounded, and  cited  the  Illinois  reports  bear- 
ing on  this  part  of  the  reply.  Wherefore  she 
prayed  Judgmait  as  in  her  petition. 

On  the  trial  plaintiff  Introduced  the  policy 
in  suit  containing  this  clause:  "1.  This 
policy  shall  be  incontestable  after  one  year 
from  its  date  of  iasae  for  the  amount  due, 
provided  the  premiums  are  duly  paid,  except- 
ing that  military  or  naval  service  in  time  of 
war  without  a  permit  are  risks  not  assumed 
by  tbe  company  at  any  time."  And  also  fur- 
nished proof  of  the  death  of  the  insured.  She 
then  read  in  evldrace  the  stipulation,  signed 
by  the  attorneys  for  the  respective  parties,  to 
the  effect  that  her  husband,  the  Insured,  lived 
antU  10  or  11  o'clock  in  Uie  erraiing  of  tbe 
21st  of  Deconber,  1007. 

The  defwdant  Introduced  evidence  tending 
to  i»OTe  that  the  insured  met  his  death  by 
Jumping  in  the  coiter  of  a  street  car  track 
atK>ut  20  feet  before  an  approaching  train, 
and  a  depoaition  of  the  physician  in  charge  of 
the  Bedlcal  dwartinwt  <tt  tbe  state  i«laon  at 


Stillwater,  Minn.,  tending  to  prove  tbat  the 
Insured  was  received  Into  that  InstltnUon  on 
the  27th  of  November,  1901,  and  was  paroled 
on  the  11th  of  September,  1903,  and  received 
frequent  treatment  for  illness  while  there,  a 
list  of  prescriptions  which  were  administered, 
and  introduced  a  doctor  from  Duluth,  Minn., 
who  testified  that  he  treated  the  Insured  in 
April,  1901,  at  his  house  in  tbat  city  for  hy- 
stero^ptlepsy.  He  only  made  five  visits  to 
the  patient.  Defendant  Introduced  a  number 
of  witnesses  tending  to  show  that  they  had 
treated  the  insured  for  certain  illnesses  af- 
fecting his  nervous  system.  Defendant  also 
Introduced  the  deposition  of  a  witness,  who 
testified  that  the  Insured,  Robert  H.  Harria, 
applied  for  a  policy  In  that  company  about 
July,  1882,  and  that  his  application  was  de- 
clined. Defendant  offered  in  evidence  certain 
letters  of  inquiry  written  by  It  as  tending  to 
show  that  It  made  efforts  to  get  information 
with  reference  to  the  insured.  This  corres- 
pondence was  excluded.  The  defendant  ad- 
duced evidence  that  the  first  premium  was 
represented  by  a  60-day  note,  whidi  was  paid 
on  its  maturity  by  the  insured.  The  Illinois 
decisions  were  offered  In  evidence  by  the 
plaintiff  in  rebuttal. 

The  Jury  brought  in  a  verdict  for  the 
amount  of  the  policy  and  Interest,  from 
which  the  defendant  duly  appealed  to  this 
court,  where  it  assigned  for  error  that  the 
policy  in  suit  was  not  incontestable  under  the 
facts  shown  in  this  record;  and  that  the 
court  erred  in  giving  and  refusing  instmc- 
tlons. 

Yates  &  lifostln,  of  Kansas  Glt^,  for  appe- 
lant J.  O.  Rosenborger  and  Keraeiy  Ooates 
Reed,  both  of  Kansas  City,  for  respondent 


BOND,  J.  (after  stating  the  facts  as  above). 
[1]  1.  The  modem  rule  is  that  a  life  in- 
surance policy  containing  a  provision  that 
it  Shan  be  incontestable  after  a  spedfled 
time  cannot  be  contested  by  the  Insurer  on 
any  ground  not  excepted  in  tbat  provision. 
WllUams  V.  Insurance  Co.,  180  Mo.  70,  87 
S.  W.  409 ;  Massachusetts  Benefit  Life  Ass'n 
V.  Robinson,  104  6a.  256,  30  S.  EI  918,  42 
L.  R.  A.  261 ;  Insurance  Co.  v.  Montgomery, 
lis  Qa.  709,  4S  S.  E.  79;  Wright  v.  Insur- 
ance Go.,  118  N.  Y.  287,  23  N.  B.  ISe,  6  L. 
R.  A.  731,  16  Am.  St  Rep.  749 ;  Patterson  v. 
Insurance  Co.,  100  Wis.  118,  76  N.  W.  080, 
42  L.  B.  A.  253,  60  Am.  St  899;  Mu- 
tual Reserve  Ass'n  v.  Austin,  142  Fed.  808, 
73  0.  O.  A.  498,  6  L.  a  A.  (N.  S.)  1064; 
Murray  v.  Insurance  Co.,  22  B.  I.  S24,  48  Atl. 
800,  63  Ll  R.  A.  742;  donent  r.  Insurance 
Co.,  101  a?enn.  22,  46  S.  W.  661,  42  U  R.  A. 
247,  70  Am.  St  Rep.  680;  Insurance  Oo.  t. 
McGlnre,  188  Ky.  136,  127  8.  W.  748;  27  L. 
R.  A.  (N.  S.)  i026  ;  28  Qrc  878. 

In  the  case  flrat  dted  Uie  accordant  doc- 
trine of  this  state  is  expressed.  There  the 
suit  was  by  the  husband  upon  a  poUcy  is- 
sued in  the  life  of  his  wife.   The  defenses 
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were  tbat  the  Insured  imposed  upon  the 
company  by  sabstltuting  aoother  woman  for 
medical  examlnatloD  and  by  making  false 
warranties  as  to  her  health.  The  policy 
contained  a  clause  that  after  two  years,  with 
certain  exceptions  as  to  occupations,  It  should 
be  incontestable,  "except  for  nonpayment  of 
dues  or  understatement  of  age."  In  speak- 
ing of  the  effect  of  this  language,  the  court 
(Valliant,  J.)  said  that  It  would  govern  as- 
sessment as  well  BS  other  policies,  and  that, 
If  applicable,  "then  the  company  must  aban- 
don all  other  defenses"  than  those  excepted 
in  the  provision.  The  reason  of  the  rule  Is 
that  no  other  Interpretation  can  be  given  to 
a  contract  not  to  contest  (with  named  excep- 
tions) after  a  fixed  time,  without  destroying 
the  natural  and  ordinary  meaning  of  the 
terms  employed  and  reading  into  them  a  sig- 
nificance which  they  will  not  bear.  The  mo- 
tive for  such  contracts  is  to  put  the  Insured 
at  rest  as  to  all  attacks  npon  the  validity  of 
his  policy  other  than  the  exceptions  named, 
provided  he  will  pay  the  premiums  and  ab- 
stain from  perilous  callings,  and  to  engend- 
er in  his  mind  a  conviction  that  those  he 
has  undertaken  to  protect  will  not  be  left 
unprotected.  To  effectuate  these  purposes 
the  companies  now  propose  contracts  to  the 
insured  Oike  the  one  at  bar),  whereby  they 
agree  for  a  consideration,  after  a  time  fixed 
by  themselves,  to  abandon  any  attack  upon 
the  obligations  of  their  contract  other  than 
for  specially  reserved  grounds.  Such  agree- 
ments are  lawful,  and  should  be  enforced 
according  to  their  terms.  Not  to  do  so  is  to 
permit  the  Insured  to  be  misled  and  Induced 
to  take  out  Insurance  under  the  proffer  of  a 
contract  of  "imperishable  security"  for  his 
beneficiary,  which  Is  nevertheless  in  reality 
open  to  the  same  attacks  for  false  warran- 
ties which  might  be  made  In  any  suit  brought 
on  policies  not  containing  tbat  provision. 
This  is  not  a  constructlou,  but  a  misconstruc- 
tion, which  would  convert  a  contract  not  to 
contest  into  a  delusion  and  a  snare,  and 
would  permit  the  Insurance  companies,  after 
having  acquired  policies  takm  out  in  f&tth 
thereof,  and  because  of  such  faith,  In  many 
Instances,  at  a  great  pecuniary  sacrifice,  to 
make  the  very  defenses,  after  the  lapse  of 
the  time  fixed  for  excluding  them,  which 
might  have  been  made  before.  We  do  not 
Quderstand  the  learned  counsel  for  appel- 
lant to  deny  the  fact  that  the  rule  formulat- 
ed above  Is  supported  by  "the  great  weight 
of  latter  day  autborlty  in  this  country"  (ap- 
pellant's brief,  p.  29),  but  we  gather  from 
their  brief  tbat  they  are  content  to  assail 
the  proportion  by  characterizing  the  rea- 
soning of  the  courts  as  being  "more  specious 
than  sound,"  "at  variance  with  good  mor- 
als," "sophistry,"  and  inconsistent  with  the 
"Decalogue."  This  method  of  assailing  the 
logic  of  the  decisions  of  the  courts,  If  it  be 
lacking  In  demonstrntlve  force  or  construc- 
tive reasoning,  may  have  the  merit,  at  least, 
of  reflecting  the  temper  and  taste  of  the 


writers.  Possibly  the  great  judgments  of  the 
great  Judges  dted  above  will  not  be  wholly 
dissolved  by  an  irruption  so  slight  and  so 
entirely  free  from  every  element  of  dialectic- 
al reasoning  or  any  form  of  logical  dlsprooL 
We  are  inclined  to  indulge  this  hope  wbai 
we  bear  in  mind  that  the  demolition  of  this 
great  consensus  of  Judicial  conclusion  is  at- 
tempted only  by  the  use  of  the  particular 
aerial  force  which  Is  said  to  have  overthrowD 
the  walls  of  Jericho. 

[2]  The  learned  counsel  ft>r  appellant  hav- 
ing, as  they  express  It,  "gottra  the  matter 
out  of  their  system  at  the  outset,"  "retam 
to  the  mutton"  and  assign  for  error  that 
nnder  the  pleadings  and  proof  In  this  case 
the  policy  was  not  Incontestable  on  fbe 
grounds  of  false  warranty  and  fraud,  de- 
spite its  provisions  to  the  contrary.  ThSr 
point  being  that  the  period  of  one  year  fixed 
by  the  parties  to  the  contract  was  not  snfii- 
clent  to  enable  one  party  thereto  (the  insur- 
er) to  ascertain  by  diligence  whether  bis 
contract  was  fraudulently  obtained.  In  sup- 
port of  which  they  dte  two  Illinois  cases 
which,  they  claim,  govern  the  interpretation 
of  the  policy  in  salt.  An  examination  of  the 
answer  of  appellant  disclose  that  it  does 
not  allege  any  facta  of  diligent  conduct  on 
Its  part  to  discover  whether  Its  policy  was 
obtained  by  fraud.  The  answer  avers  in- 
quiry by  correspondence  and  through  appel- 
lant's agents  to  ascertain  the  truth  of  the 
applicant's  warranties,  and  it  Is  also  replete 
with  general  statements  of  "fraud''  and 
"skillful  concealment";  but  it  nowhere  al- 
leges the  particular  acts  and  doings  of  ap- 
pellant within  the  year  to  discover  and  un- 
earth the  facts  Justifying  its  general  diarges 
of  misconduct;  and  it  nowhere  shows,  by 
the  things  done  and  the  time  consumed  in 
doing  them,  that  this  period  was  not  suffi- 
cient time  within  which,  by  reasonable  dili- 
gence, they  might  have  acquired  the  Infor- 
mation desired.  The  answer,  therefore,  did 
not  present  a  triable  issue  on  that  point 
And  this  is  decided  In  the  two  decisions  of 
the  Illln(dB  courts  relied  on  by  appellant 
Flanlgan  v.  Federal  Life  Ins.  Oo^  231  111. 
399,  83  N.  a  178;  Royal  Circle  r.  Achter- 
rath,  204  III.  540,  68  N.  El  492,  63  L..R.  A. 
452.  98  Am.  St.  Rep.  224.  But  beyond  all 
this  and  Irrespective  of  the  pleadings,  the 
evidence  contained  in  the  record  wholly  falls 
to  show  that  appellant  used  reasonable  dili- 
gence In  searching  out  the  history  of  the  In- 
sured and  the  truth  of  the  matters  stated 
in  his  application  for  the  policy;  and  it 
also  failed  to  show  that  the  time  given  In  the 
policy  to  do  this  (one  year)  was  not  suffi- 
cient for  that  purpose  (even  If  that  limit 
could  be  ignored  under  the  Illinois  decisions, 
which  we  do  not  decide).  The  result  Is  that 
the  defense  sought  to  be  interposed  was  nei- 
ther well  pleaded  nor  snstalned  by  the  evi- 
dence. 

But  the  matter  does  not  stop  here;  for  it 
distinctly  appears  from  th»  record  that,  aft- 
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er  nuddiig  Inqnlrlai  as  to  the  past  of  tbe  in- 
sored,  tbe  appellant,  on  January  17,  1007, 
ttinni^  Its  state  manager  tot  IlUmds,  wrote 
to  its  medical  exambier,  in  niex&ice  to  the 
application  of  tbe  Insnred  for  a  second  pol- 
ler. A  letter,  whiCb  omclndes  as  follows: 
"1  oatlL  we  bave  found  ont  all  tbat  is  neoes* 
sary  about  this  man,  and  the  only  thing  to 
do  is  to  reftise  to  Inme  the  second  flO.000 
policy.  In  regard  to  the  orlglnai  110,000 
policy  Issued,  the  note  he  gave  in  payment 
of  the  proninm  thereof  is  dne  February 
15th,  when  we  can  see  whether  the  same  is 
paid,  and,  if  not,  take  action  accordingly." 
This  letter  was  written  only  about  three 
weeks  after  the  Issoanee  of  the  policy  in 
soi^  and  apparency  after  appellant  had  sat- 
isfied itself  as  to  tbe  antecedents  ot  the 
Insured,  and  shows  that,  while  it  ffld  not 
care  to  take  additional  insurance  on  bis  life, 
It  was  entirely  wllUng  to  continue  tbe  policy 
In  suit 

Again,  on  July  12. 1907,  aro^lant,  through 
Ite  secretory,  answered  a  letter  of  inquiry 
written  by  the  brother  of  the  benefltdary  in 
tbe  policy,  using  tbe  following  lai^nage: 
"I  bare  been  preroited  from  relying  to 
yoD,  giving  to  you  for  Ifrs.  Harris,  iwneflci- 
aiy,  the  information  desired  reflecting  pol- 
icy Na  10077,  on  tbe  life  of  her  husband, 
Robert  H.  Hurls,  who  on  Dec.  20,  1806,  se- 
cured a  policy  ft>r  910,000  In  this  company  In 
tAYot  of  tbe  said  beneficiary.  There  aM>s&ra 
to  be  no  good  reason  why  tbe  information 
should  not  be  furnished  to  your  slstw,  as 
the  policy  is  in  her  favor,  and  in  reply  I 
have  to  say  tbat  tbe  first  premium  on  tbe 
iwlicy  was  seta^  by  a  promissory  note  for 
4225.00,  which  note  baa  been  paid,  and  the 
policy  is  BOW  in  force  up  to  Dec  20,  1907, 
when  snotber  premium  of  9226.00  will  be- 
come due.  Imperishable  Security.  Hairy  O. 
Brown,  Seczetary.** 

[81  Tilis  letter  contains  a  distinct  afflrm* 
ance  of  the  existence  and  enforc^blllty  of 
the  policy  in  suit,  made  more  than  six 
months  after  it  ms  Issued  and  In  full  light 
of  all  ot  tbe  investigation  made  on  part  of 
tbe  appellant  up  to  that  time,  and  which 
seems  not  to  have  been  continued  thereafter, 
nie  letter  cmtalns  no  bint  of  an  Intention 
to  annul  or  cancel  the  policy,  and  undoubt- 
edly was  a  TOiver  of  any  grounds  for  so 
dcdng  of  wbidi  appellant  had  been  prevtons- 
ly  apprised. 

Our  oondnslon  is  that,  under  tbe  plead- 
ings and  proof  In  this  case,  tbe  error  aa  sign- 
ed by  appellant  cannot  be  sustained  under 
the  aivlicatory  law  contained  In  tbe  Illinois 
decisions,  supra. 

2.  Appellant  inalsts  tbst  it  was  incumbent 
on  the  insnred  to  make  proof  of  tbe  full 
paymoit  of  all  premiums  on  the  policy  at 
the  time  of  fbe  death  of  the  Insured.  Wheth- 
er the  premiums  had  been  rec^ved  or  not 
was  a  matter  peculiarly  within  tbe  knowl- 
edge nt  appellant    It  however,  nether 


pleaded  nor  proved  nonpayment,  although 
If  tbat  were  the  Hot  the  policy  would  have 
beoi  relieved  of  tbe  preduMw  of  tbe  clause 
making  it  incontestable  after  one  year,  and 
it  would  have  been  opto,  to  any  llgltimate 
defenses,  such  as  false  warranties  or  trand- 
nlent  r^resentetlons.  The  record  contains 
no  positive  proof  of  the  payment  of  the  sec- 
ond premium.  Tbo  payment  ot  the  first 
premium  Is  admitted. 

[4]  Under  these  drcumstances  the  produc- 
tion of  the  policy,  togethOT  with  proof  and 
due  notice  of  tbe  death  of  the  Insured,  made 
a  prima  fade  case  for  respondent  and  cast 
upon  tbe  defmdant'tbe  burden  ot  diowlng 
whethw  any  premium  was  unpaid  at  the 
death  of  the  insured.  26  Cye.  92S,  927; 
Frovidoit  Sav.  life  Ass'n  Go.  v.  Gannon, 
201  lU.  260,  06  N.  B.  388;  Otobe  Hut  Uto 
Ins.  Ass'n  v.  March,  118  lU.  App.  261;  Cren- 
shaw V.  Insurance  Co.,  71  Ifa  App.  loc.  dt 
62. 

The  trial  court  in  this  case  submitted,  by 
Instruction  No.  1,  the  questions  upon  whldi 
a  prima  fiide  ris^  to  recover  depended — tbe 
issuance  of  tbe  policy,  the  relationship  of 
the  plaintiff  to  the  benefid'ary,  tbe  death  of 
the  Insured,  and  due  notice  thereof  to  ap- 
pellant That  Instruction  was  proper  un- 
der tbe  pleadings  and  evidence  in  this  case, 
and  justified  the  trial  court  In  refusing  in- 
structions of  a  contrary  tenor  requested  by 
appellant 

The  Judgment  In  favor  of  plaintiff  Is 
therefore  aflBrmed. 


WOODSON,  P.  J., 
GRAVES,  33.,  concur. 


and    LAU:if  and 


BUBL  «t  ax.  V.  UNITED  BTS.  CO.  OF  ST. 
LOUIS. 

(Supreme  Court  of  Misioari,  DIvIbIod  No.  1. 
Feb.  28,  1018.) 

1,  Death  (S  18*)— Eight  or  Acnow— Ihjub- 

ED  AND  tJNBOBN  CHILD. 

Under  Itev.  St.  1909,  {  5425,  providiDK 
that  when  any  person  shall  die  from  any  in- 
jaiT  resultlog  from  the  necUgence  of  any  street 
railway  employe,  tbe  railroaci  company  ahall 
pay  aa  a  penalty  for  every  person  ao  dying  the 
sum  stated,  which  may  be  recovered  by  the 
father  or  mother,  if  decedent  be  a  minor,  tbe 
parents  cannot  recover  for  the  death  of  a 
cliUd  after  birth  resulting  from  negligent  in- 
juries to  it  before  birth,  while  the  mother  was 
enceinte. 

[Ed.  Note.— For  other  caaes,  see  Death,  Cent 
Dig.  I  48;  Dec.  Dig.  {  13.*] 

2.  Death  (|  9*)— Statutes— Cowstbuction— 
RiOHT  OF  Action. 

A  statute,  the  only  purpose  of  which  was  to 
give  a  right  of  action  for  'wrongful  death,  not 
existing  at  common  law,  which  aiiated  such  ac- 
tion on  death  of  tbe  injured  party,  should  be 
interpreted  in  the  light  of  ttuit  purpose,  and  to 
effectuate  such  object 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  Ill;  Dec.  Dig.  S  »■•] 

Appeal  from  St  Louis  Circuit  Court; 
George  H.  WlUlams,  Judge. 
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A<Moii  by  Gornellns  H.  Btiel  and  B<ary  A. 
Bnel,  his  wife,  against  the  United  Railways 
Company  of  St  Louts.  From  a  Judgment 
for  defendant;  plaintiffs  appeaL  Affirmed. 

Plaintiffs  are  tlie  mother  and  fftther  of  a 
child  who  was  born  on  the  2&th  day  of  De- 
cember, 1907,  and  died  on  the  6th  day  of 
July,  1908.  On  the  22d  day  of  Septemba. 
1907  while  the  mother  was  enceinte  of  said 
child,  she  and  her  husband  and  another  child 
were  passraigers  on  defendant's  street  rail- 
way, which  was  stopped  at  their  signal  to 
liable  them  to  alight,  and  that  while  they 
were  so  doing,  and  the  piother  was  assisting 
the  child  who  was  riding  with  them  to  leave 
the  car,  it  was  negligently  put  in  motion, 
thereby  dragging  and  throwing  her  to  the 
ground,  and  Inflicting  Injuries  on  the  arm 
and  body  of  her  unborn  child  that  caused  his 
death  as  before  stated.  The  petition  prayed 
for  Judgment  for  ¥10,000.  The  defendant  fil- 
ed a  demurrer  to  the  petition  on  the  ground 
that  It  teUed  to  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  This  demurrer  was 
sustained  February  term,  1909,  of  the  circuit 
court  of  St  Louis.  Plaintiffs  declining  to 
plead  further,  final  Judgment  was  rendered 
against  them,  from  which  th^  duly  appealed 
to  this  court 

Phil  H.  Sheridan,  Henry  B.  Davis,  and  A. 
R.  Taylor,  all  of  St  Louis,  for  appellants. 
Boyle  &  Priest  and  Gea  T.  Pneet,  all  of  St 
Louis,  for  respondent 

BOND,  J.  (after  stating  the  facts  as  above). 
The  statute  under  which  the  petition  here- 
in was  framed  so  far  as  applicatory  to  its 
auctions  la,  to  wit:  "Whenever  any  per- 
son shall  die  from  any  injury  resulting  or 
occasioned  by  the  negligence,  nnskillfulness 
or  criminal  Intent  of  any  officer,  agent  serv- 
ant or  employe  whilst  nmnlog,  conducting  or 
managing  any  •  •  •  street  electric 
•  •  *  car,  the  corporation,  In  whose 
employ  such  agent,  servant,  employe,  •  •  • 
shall  be  at  the  time  such  injury  Is  committed, 
or  who  owns,  operates  or  conducts  any  such 
street  •  *  •  cars,  at  the  time  any  Injury 
Is  received  resulting  from  or  occasioned  by 
any  unsklllfulnesa  or  negligence  •  •  * 
above  declared,  shall  forfeit  and  pay  as  a 
penalty  for  every  such  person  •  •  •  so 
dying,  the  sum  of  not  less  than  two  thousand 
dollars  and  not  exceeding  ten  thousand  dol- 
lars, in  the  discretion  of  the  jury,  which  may 
be  sued  for  and  recovered  •  •  •  or, 
third.  If  such  deceased  be  a  minor  and  un- 
married *  *  •  then  by  the  father  and 
mother,  who  may  Join  In  the  suit  and  each 
shall  have  an  eqhal  Inttfest  In  the  Judg- 
ment"  R.  S.  1900,  I  5425. 

[1]  The  only  point  for  review  is  whether 
the  statute  was  intended  to  provide  a  penal- 
ty for  the  death  of  a  person  after  birth, 
caused  by  negligent  injuries  before  its  birth. 
The  statute  In  question,  with  some  modifica- 
tions and  expansions  of  its  scope  and  reme- 


dies, has  exlated  in  this  state  for  more  than 
00  years.  It  was  intended  originally  to  al- 
ter the  common-law  rule  that  an  action  for 
a  personal  Injury  abated  upon  the  death  of 
the  Injured  person,  and  to  provide  for  tbe 
survival  of  such  actions.  We  have  not  beea 
atde  to  find  any  precedent  at  common  law 
establishing  the  rl^t  of  a  child  Injured  whUe 
en  ventre  sa  mere,  but  sabsequently  bora 
allv^  to  bring  an  action  theraaftor  for  the 
injuries  so  received. 

[2]  i:hl8  being  the  purpose  of  the  L^is- 
lature,  the  de<^rBtory  act  must  be  int^ret- 
ed  in  that  light  and  to  effectuate  that  object 
When  this  statute  was  passed,  no  case  bad 
BiTiaen  wherein  the  right  to  maintain  sucfa 
an  action  liad  been  affirmed.  Nor,  as  far  ai 
we  are  informed,  had  any  such  suit  been 
brought  although  there  must  have  been 
many  occasions  In  the  progress  of  sodetr 
when  a  basis  existed  for  such  a  suit  if  it  had 
been  thought  to  be  malntainaMe.  Since  the 
statute  a  few  cases  have  arisen.  In  a  case 
before  the  Massatdiusetts  Supreme  Court, 
opinion  by  Mr.  Justice  Holmes,  now  of  tbe 
Supreme  Court  of  the  United  States,  it  was 
held  that  a  dilld  Injured  before  its  Urth  in 
consequence  of  an  Injury  sostained  by  Its 
mother  did  not  acquire  aftw  its  birth  any 
right  of  action  for  such  injury,  and  hoice 
Its  administrator  could  not  sue  for  its  death 
so  occasioned.  Dietrich,  Adm'r,  t.  Inbablt 
ants  of  Northampton,  138  Mass.  14,  62  Am. 
Rep.  242.  The  right  to  maintain  such  an  ac- 
tion was  also  denied  by  the  Supreme  and 
Appellate  Courts  of  Illinois.  Allaire  v.  Hos- 
pital, 184  111.  359,  56  N.  E.  6S8,  48  L.  R.  A. 
225,  75  Am.  St  Rep.  176;  Allaire  v.  Hospital, 
76  IlL  App.  441.  These  and  other  authorities 
were  quoted  without  disapproval  by  Lamm, 
J.,  in  Khrk  v.  Middlebrook,  201  Mo.  loa  dt 
285,  286,  100  S.  W.  450.  The  right  to  main- 
tain an  action  for  Injuries  before  Its  Urtb 
which  caused  a  child  after  its  birth  to  be 
permanently  crliq)led  was  denied  by  tbe 
Queen's  Bench  Division  In  Irtiand.  Walker 
T.  Great  Northern  Ry.,  28  Law  Reports  Ir. 
p.  60.  The  decision  In  that  case  was  concur- 
red in  by  three  Judges.  It  was  taken  to  the 
appellate  court  but  before  the  Judgment  of 
that  court  was  pronounced  tbe  cliild  died. 
This  is  shown  by  the  text  (tf  a  recent  W"rk 
on  Negligence  In  Law.  Bevans  (3d  Ed.)  p. 
76.  In  all  the  cases  the  right  of  a  mothw  to 
maUitain  an  action  for  negligent  injury  to 
herstif  and  her  unborn  child  Is  conceded. 
The  only  question  Is  whether  a  dual  right 
exists  in  cases  where  the  child  was  injured 
In  Its  mother's  womb  and  is  subsequently 
bom  alive,  and  seeks  to  recover  for  the  ef- 
fects after  Urth  of  the  injuries  so  received. 
In  the  above  citations  this  right  was  denied. 
Those  decisions  were  rendered  after  consid- 
eration of  the  argument  that  unborn  chil- 
dren are  regarded  at  common  law  as  being 
in  esse  for  the  purpose  of  taking  property  by 
descent  or  by  devise  and  for  the  purpose  of 
guardianship  and  in  other  rejects;  Imt  these 
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facilities  of  unborn  cbUdien  are  said  In  those 
dedslona  to  rest  upon  a  legal  fiction  invented 
to  oiable  the  child  to  take  a  benoQt  which, 
U  bora,  he  would  be  entitled  to,  and  not  to 
afltord  any  sufficient  ground  for  an  action  by 
a  liTlng  child  for  injoilea  suflered  before  Its 
birth. 

It  Is  not  necessaxy  to  role  upon  the  ration- 
ale of  these  dedslona  It  la  eoongh  to  say 
that  tb^  demonstrate  that  by  the  act  In 
qnestlon  (B.  S.  190l>,  |  6425)  tlie  Leglslatare 
oould  not  have  Intended  (In  view  of  the  law 
eclating  or  declared  at  that  time)  when  It 
used  the  toma  *^pmona  so  dying"  to  include 
a  itwson  who  died  after  birth  from  injuries 
received  liiy  Its  mother  iffior  to  Its  birth. 
Such  a  design  on  ttie  part  of  the  Legislature 
would  liave  beoi  out  of  fcee^ng  with  the 
paramount  object  of  the  act  to  create  a  snr- 
Tival  of  actions  wtdch  would  haTO  lapsed 
at  common  law  vpoa  the  death  of  the  injur* 
ed  person ;  for  in  the  case  ot  a  child  so  in- 
jured no  right  of  action  accrued  to  sndi  child 
after  its  birth  by  tlie  ciKnnMm  law  as  it  had 
been  thm  adjudged;  and  hoice  there  was 
no  prior  right  to  sue-  which  the  statute  could 
take  hold  of  and  cause  to  surrive  the  aeath 
of  the  person  injured.  If  it  had  been  the 
purpose  of  the  statute  to  create  a  .cause  of 
action  wlilch  did  not  tbaretofore  exist,  cer- 
tainly tlut  lntentl<m  would  luiTe  been  ex- 
pressed in  the  terms  of  the  act  ^ilila  was 
not  done  at  tlie  time  of  Ita  enactment,  nor  in 
any  of  Its  snbeeanent  amendments. 

It  follows  that  the  trial  court  did  not  frt 
in  sustaining  the  demurrer  in  this  case ;  and 
it  la  affirmed. 


WOODSON,  P.  J., 
ORATES.  JJ.,  concur. 


and   LAMM  and 


HIMHELBEROBB-HARRISON  LUMBER 

CO.  V.  CRAIG. 

(Sapieme  Court  of  MiMonri,  Dfvkion  No.  1. 
FMi.  28,  tm.) 

1.  ADvnaa  Possxssion  (|  112*)— Bubdxn  of 
pBoor. 

In  an  action  of  «jectmait  by  the  holder  of 
the  record  title,  defendant  bad  the  burden  of 
proving  all  the  essential  elements  of  an  adverse 
possession  of  such  character  aB  would  over- 
throw the  legal  title,  and  establish  Us  own  ti- 
tle or  a  paxamooDt  outatandiog  title. 

[EM.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  H  ^4,  657-658, 
661-663 ;  Dec.  Dig.  |  112.*] 

2,  advebsb    PoBSEsaion    (|  60*)— Hosnu 
Cbauctbb  or  PossassiON. 

A  friendly  possession  snbordlnate  and  snb- 
■ervfent  to  the  true  title,  or  one  which  is  not 
onder  a  claim  of  right  as  against  the  true  own- 
er, will  not  ripen  mto  title  by  adverse  posses- 
aion. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
seasiott.  Cent  Dig.  »  282-8^  828,  328;  Dee. 
IMS-  I  AOl*] 


3.  AOVXBSB     POSSBSBIOH    <{  8*)— PBOFBBTr 

Subject  to  PaBscaiPTioN. 

The  title  of  a  county  to  swamp  lands 
granted  to  tiie  state  by  the  general  government, 
and  by  the  state  to  the  eoonty.  may  be  lost  by 
adverse  possession. 

[EkI.  Note.— For  other  cases,  see  Adverse  Pos- 
session, GenL  Dig.  H  14,  27,  48-S7;  Dec  Dig. 
I  8.*] 

4.  CouffTB  (I  93*)  —  Bttus  or  Dwnsion  — 
Stake  Decisis. 

The  prior  decisions  of  this  court  that  a 
county's  title  to  swamp  lands  may  be  lost  by 
adverse  possession  constitute  a  rule  of  propertj, 
and  hence  the  doctrine  of  stare  decisis  ihonld 
be  strictly  applied. 

[Bd.  Note.— For  other  cases,  see  Courts^  Gent 
Dig.  H  886-888;  Dec  Dig.  |  S8.*] 

5.  Advebsb    Possession    (|  63*)— Hoanti 
Chahacteb  or  Posaassioic. 

While  the  title  to  certain  swamp  lands  was 
still  in  the  county,  certain  parties  settled  there- 
on and  made  improvements,  building  a  fence 
and  doing  some  clearing.  Thereafter  the  coun- 
ty contracted  to  convey  the  land  In  considera- 
tion of  the  doing  of  certain  reclamation  work; 
it  being  provided  by  the  contract  tiiat  persona 
In  actual  possession  of  any  of  the  lands  who 
had  made  improvemrats  and  were  residing 
thereon  should  have  the  right  to  purchase  them 
at  the  price  at  which  they  were  to  be  granted 
to  the  contractor.  Thereafter,  the  improve- 
ment and  clearing  In  gnestion  were  transferred 
to  defendant's  father.  When  the  county  was 
abont  to  issue  patents  under  the  contract,  de- 
fendant, his  mother,  and  some  of  the  other 
children,  his  father  having  died  in  the  mean- 
time, applied  to  parchase  certain  land  at  which 
they  claimed  to  have  possession,  the  mother 
applying  for  and  receiving  a  patent  to  80  acres 
supposed  to  cover  snch  dearmg,  but  which,  in 
fac^  did  not  cover  all  of  it  and  defendant  ap- 
plying for  land  outside  such  clearing.  Defend- 
ant's application  was  denied.  A  patent  was 
Issued  to  the  contractor  for  the  land  not  grant-  ' 
ed  to  settlers,  including  the  part  of  the  im- 
provement in  qnestion  not  covered  by  defend- 
ant's mother's  patent  The  mother  subsequent- 
ly sold  her  land,  and  the  contractor  and  the 
mother's  grantor  subsequently  placed  defendant 
In  possession  of  the  improvement  onder  a  crop- 
ping arrangement  in  the  nature  of  a  tenancy. 
He  sabseqoently  claimed  title  by  adverse  pos- 
session. Beld,  that  the  facts  did  not  show  that 
the  possession  prior  to  the  adjustment  of  the 
matters  onder  the  reclamation  contract  was 
hostile  to  the  county;  the  making  of  the  im- 
provements not  being  the  assertion  of  a  domi- 
nant title,  or  hostile  claim,  but  only  evidence  of 
the  settier's  good  faith  in  reliance  on  the  coun- 
ty's disposition  to  deal  fairly  with  him,  and 
the  application  by  defendant  and  the  other 
members  of  the  family  for  patents  being  an  ad- 
mission that  tbeir  possession  was  subordinate 
to  the  county's  titie. 

[Ed.  Note.— For  other  case^  see  Adverse  Pos- 
session, Cent  Dig.  H  833-867;  Dec  Dig.  f 
63.*] 

6.  Estoppel  <|  70*>—GBotrND»— Silence. 

Defendant  hsving  asserted  title  to  land 
other  than  the  improvement  or  clearing  in  ques- 
tion, and  having  permitted  the  contractor  to 
obtain  a  patent  to  part  of  such  improvement 
or  clearing  without  protest,  was  estopped  to 
assert  his  right  thereto  as  an  actual  settler. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  H  183-187;  Dec.  Dig.  |  70.*] 

7.  Advebss  Posossion  <S  88*>— E>tzdbncb— 
Fathent  or  Taxes. 

While  the  payment  of  taxes  does  not  cre- 
ate title  to  land,  nor  the  nonpayment  thereof 
divest  title,  the  paymmt  of  taxes  Is  evfdaice 
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of  the  exbtenee  of  a  claim  of  title  bj  advene 
possestioD. 

[Ed.  Note.— For  otber  caaea,  we  Advene  Pos- 
Beesion,  Cent  IHg.  |{  609-O11;  Dec  Dig.  i 
88.*} 

8.  Advsbbe  PossBBsxoir  a  60*>— Estoppel  to 

Dispute  Iia.ndlobd'8  Titlb. 

A  party  pat  into  Dossession  of  real  estate 
by  the  owner  of  the  legal  title,  oDder  a  con- 
tract creating  a  relation  in  the  natare  of  that 
of  landlord  and  tenant,  cannot  retain  poases- 
sion  onder  a  claim  of  ownerihip. 

[Ed.  Note. — For  other  cases,  see  Adverse  Foe- 
lesslon,  Cent  Dig.  {|  282-312,  323,  328 ;  Dec 
Dig.  I  W.*] 

Appeal  from  Circuit  Court,  New  Madrid 
Coanty;  Henry  O.  Riley,  Judge. 

Ejectment  by  the  Hlmmelberger-HarrlBon 
Lumber  Company  against  Simon  E.  Craig. 
From  a  judgment  awarding  plaintiff  posses- 
sion of  only  part  of  the  land  sued  for,  it  ap- 
peals. Reversed  and  remanded,  wltb  direc- 
tions 

Oliver  &  Oliver,  of  Cape  Girardeau,  for 
appellant  Henry  8.  Sfaaw,  of  Dexter,  fbr 
respondent 

LAMM,  J.  In  July.  1907,  plaintiff  sued  in 
ejectment  for  80  acres,  viz.,  the  S.  W.  ^ 
of  the  N.  E.  %  and  the  N.  W.  ^  of  the  S.  E. 
^,  in  section  18,  township  22,  range  11, 
New  Madrid  county,  on  what  la  known  as  "a 
ditch  title,"  laying  ouster  as  of  January  Ist 
of  that  year. 

The  pleadings. 

The  petition  was  conventional.  Defend- 
ant answered  by  general  denial,  modified  by 
the  averment  that  he  and  those  under  whom 
he  claims  have  been  "in  open  notoriona  and 
adverse  possession  of  the  premises  In  plain- 
tiff's petition  described  for  more  than  30 
years."  The  replication  put  in  Issue  the 
fact  of  adverse  possession  under  a  claim 
of  title  as  against  the  le^ai  owner,  and  fur- 
ther pleaded  the  existence  of  a  certain  Luce 
contract,  whereby  Luce  purchased  the  land  In 
question  with  a  great  body  of  other  swamp 
land  from  New  Madrid  county.  In  considera- 
tion of  doing  certain  reclamation  work, 
which  contract  was  renewed  with  the  Luce 
heirs,  and  contained  a  provision  whereby  ac- 
tual settlers  might  make  application  for  the 
land  which  they  had  Improved  In  the 
swamps  to  the  extent  of  80  acres,  and,  by 
proving  certain  facts,  might  obtain  a  patent 
therefor  by  paying  In  for  the  benefit  of  the 
Lace  h^rs  $1.25  per  acre,  the  contract  price 
to  them ;  that  the  Craig  family  made  appli- 
cations under  that  contract,  and  had  land  as- 
signed to  them  in  some  Instances;  that  de- 
fendant (a  member  of  that  family)  made  an 
application  for  other  land  which  was  denied; 
that  these  things  happening  in  1899,  the 
Cralgs  (including  Simon)  thereby  recognized 
the  legal  title  was  in  New  Madrid  county, 
and  that  plaintiff's  grantor  was  entitled  to 
and  received  the  proceeds  of  the  laud  in 
section  18  patented  to  the  Grai^B,  tliereapon 


platntUTs  grantor,  having  fully  performed 
the  reclamation  contract  at  the  same  Ume 
received  a  patent  for  the  residue  of  section 
18,  Including  the  land  In  dispute ;  that  In  the 
adjustment  thus  made  the  Cralgs  (Including 
Simon)  admitted  thems^ves  equattois,  and 
as  not  asserting  any  adverse  possession; 
that  plaintiff's  grantor  bought  in  good  faith 
for  value  without  any  knowledge  of  defend- 
ant's claim,  and  In  1903  plaintiff  went  bito 
peaceable  possession ;  tliat  thereafter  it  put 
defendant  in  possession  under  an  arrange- 
ment (amounting  to  a  tenancy) ;  that  there- 
after defendant,  r^mdlatlng  Rnch  arrange- 
ment, attempted  to  hold  possession  against 
plaintiff's  wilt.  Wherefore  estoppel  is  plead- 
ed. At  a  trial  to  the  court  without  a  Jury, 
the  Judgment  gave  one  40  to  plaintiff,  the 
other  to  defendant  Dtfendant  aMdM. 
Plaintiff  appeals. 
The  tects. 

The  legal  tlUe  of  record  is  In  plaintiff.  It 
passed  out  of  New  Madrid  county  to  one 
Himmelberger  In  1899,  and  through  mesne 
conveyances  to  plaintiff  In  1902.  Defendant 
has  no  record  title  wliatever,  but  claims 
through  adverse  possession.  Tbe  whole  of 
section  18  was  swamp  land,  as  vas  mncli 
oth&c  land  in  New  Madrid.  The  title  tbereto 
as  a  matter  of  history  emanated  from  the 
general  government  to  the  state  in  the  ISO's 
and  was  by  the  state  granted  to  the  respec- 
tive counties  in  whose  borders  the  swamp 
land  Ua.  In  1886  New  Madrid  connty,  as 
it  bad  a  ri^t  to  do.  made  a  contract  with 
one  Luce  to  do  certain  redaimlng  work  in 
ditching,  and  take  bis  juy  In  swamp  lands, 
including  section  18,  at  |L2B  per  acr& 
While  there  Is  some  comment  on  the  fiict 
that  this  contract  disposed  of  a  "prtncipall- 
ty,"  yet  Its  validity  is  conceded.  Luce  dying 
before  full  performance,  that  contract  was 
renewed  with  his  h^rs,  and  Himmelberger 
became  interested  therein.  It  seems  that 
from  an  early  date,  maybe  ever  since  the 
earthquake,  hunters  and  trappers  now  and 
then  went  out  into  these  swamps,  sometimes 
built  cabins,  sometimes  made  clearings,  call- 
ed locally  "openings,"  and  lived  there,  either 
at  all  times  or  at  spells,  plying  their  ven- 
turesome and  primeval  vocation,  and  some- 
times raising  crops  about  their  cabins  to 
subsist  upon.  In  the  apt  language  of  the 
country,  harking  back  to  pioneer  times  for 
the  tang  of  it,  such  cabin  and  clearing  was 
called  *a  claim,"  "an  Improvement"  "a 
possession."  Sometimes  these  claims  were 
"Jumped."  Sometimes  a  squatter  sold  what 
he  called  "his  right  to  possession"  or  "posses- 
sion"— all  of  which  bai^lnlng  was  seeming- 
ly regulated  by  local  usage,  a  kind  of  "breast 
law,"  if  we  may  borrow  a  phrase  from  Manx, 
Jurisprudence. 

Realizing  the  practical  difficulties  of  the 
situation  with  its  possible  attendant  equities, 
to  deal  tenderly  with  those  who  bad  audi 
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*^elaliiiir*  on  ciranty  Imnds  (as  these  swamp 
lands  wer^,  the  Looe  oonCract  jMrorlded,  In- 
ter alia,  as  follows:  "It  Is  furtber  agreed 
that  any  persons  who  an  now  In  tbe  actual 
persunal  possession  of  any  of  tbe  lands,  the 
1^1  title  to  which  te  now  In  New  Madrid 
county,  and  who  have  made  Imiwovements, 
and  are  now  residing  thereon,  shall  hare  the 
rl^t  to  purchase  aafd  lands,  at  the  time  tbe 
same  are  patented  or  convegred  to  the  parties 
of  tbe  first  part,  their  heirs,  executors,  ad- 
mlulstrators  or  assigns,  at  and  for  the  price 
of  one  dollar  and  twenty-five  (¥1^  cents 
per  acre ;  but  this  innvlslon  shall  only  apply 
to  Improvements  made  at  this  tlme^  and  shall 
In  no  event  entitle  any  such  person  to  more 
than  eighty  acres."  At  a  certain  time  In 
1890  full  performance  was  claimed  under  tbe 
Luce  ditching  contract.  Thereat  the  ques* 
tlon  of  issuing  a  patent  for  snch  perform- 
ance, together  with  the  matter  of  adjusting 
the  claims  of  those  persons  "now  in  actual 
possession  of  any  of  tbe  land"  and  Issuing 
a  patent  to  them  on  the  payment  of  the  en- 
try price  for  the  use  of  tbe  ditch  contractors, 
came  to  a  head.  Accordingly,  at  that  time, 
tbe  Cralgs  took  advantage  of  tbe  Luce  con- 
tract to  make  application  for  certain  lands, 
and  sought  the  privilege  of  paying  In  the 
purchase  price  for  the  braeflt  of  the  contrac- 
tors and  receiving  a  patent  for  lands  tbey 
might  prove  up  nnder  the  terms  of  tbe  con- 
tract, and  which,  by  tbe  contract,  tbe  county 
bad  bargained  away  to  the  Luces  and  their 
assigns. 

Before  setting  forth  tbe  adjustment  made 
at  that  time,  it  is  well  enough  to  go  back  a 
little  and  bring  down  another  thread  of  the 
story — a  story  In  its  b^inulng  by  no  means 
green.  In  1868  one  Baker  and  one  Beckwltb, 
banters  both,  penetrated  the  swamp  cov- 
ering section  18,  ran  up  a  "bark  shanty," 
and  deadened  some  trees.  In  the  words  of 
one  of  defendant's  witnesses:  "They  put 
some  poles  across  and  roped  them,  and  cov- 
ered them  with  sweet  gum  bark."  Their 
habitation  for  the  first  winter  amounted 
to  no  more  than  "a  roof,"  and  (quoting)  "the 
next  fall  tbey  made  a  pole  house  and  naed 
leaves."  As  we  gatner,  about  1878  a  Mr. 
Glover  took  over  this  "possession."  What 
became  of  Baker  and  Be<^wlth,  and  the 
character  of  their  occupation  or  "Improve- 
meait,"  is  dark.  Mr.  Glover's  father  Joined 
him  and  tbe  two  made  some  "Improremeuts," 
building  a  fence,  doing  some  clearing  and 
living  there.  "It  was  Just  a  wild  woods," 
and  the  Glovers  bad  "only  a  little  shanty." 
After  10  years  tbey  sold  to  Hazel  by  word 
of  mouth,  and  he  moved  in.  Presently,  in 
1887,  Haxd  sold  his  "possession"  or  daim 
to  3iiba  U  Craig,  the  paternal  ancestor  of 
defoidant  Simon.  Tbe  form  of  this  trans* 
fer  vas  a  quitclaim  deed,  whereby  Haxd 
and  wife  crareyed  to  said  Oralg  by  the  fol- 
lowing deacriptton:  **All  of  a  certain  Im- 
provement and  premises  known  as  the  Olor- 


er  farm  lying  and  situate  about  two  miles 
southeast  from  the  old  Brooke  Mill  site, 
containing  50  acres  of  Improved  land,  togeth- 
er with  all  the  buildings  and  fencing."  The 
deed  farther  described  tbe  premises  as  "sit- 
uate In  tbe  county  of  New  Madrid,  state  of 
Missouri."  1Mb  Instnunent,  for  an  repressed 
consideration  of  $500,  was  acknowledged  and 
delivered,  bnt  never  recorded.  John  L.  Gralg 
took  possession  under  It  He  seems  to  have 
oome  Into  New  Madrid  from  Dunklin,  and 
whether  he  knew  aught  of  the  Luce  contract, 
then  two  years  old,  does  not  appear.  De- 
foidant  put  said  Instnuoent  In  evidence  for 
the  purpose  of  showing  color  of  title.  Craig's 
fhmlly  consisted  of  a  wife  and  children.  At 
an  unnamed  time,  after  enlarging  tbe  area 
of  cleared  land  and  planting  an  orchard,  be 
died  and  some  of  bis  children  died.  Xn  1800. 
when  the  County  was  about  to  adjust  Its 
swamp  land  matters  and  Issue  patents  under 
the  Luce  contract,  as  heretofore  pointed  out. 
there  were  living  on  the  premises  Mr.  Craig's 
widow,  Susan,  and  two  or  three  of  bis  boya 
were  living  with  their  mother  or  in  the  vicin- 
ity, one  of  them,  John  D.,  a  minor.  Tbe  plan 
adopted  for  getting  patents  to  what  tbey 
claimed  was  this:  Susan  applied  for  the  80 
acres  by  description  lying  west  of  the  80  In 
dispute  and  coterminous  with  It  She  filed 
her  claim  "as  an  actual  settler"  "in  posses- 
sion." She  enumerated  the  Improvements  as 
"one  dwelling  house,  barn,  out  buildings  and 
forty  acres  cleared  land  in  cultivation  and 
other  improvements  of  the  value  of  $500," 
and  applied  under  the  provision  of  tbe  Luce 
contract  for  the  privilege  of  paying  In  $1.25 
per  acre  and  taking  a  patent.  Another  son, 
William,  applied  for  40  acres  elsewhere  in 
the  section.  Defendant  Simon,  anotber  son, 
applied  for  80  acres  In  "range  10,"  which  he 
claimed  be  had  In  possession,,  and  upon 
which  he  asserted  he  bad  made  improve- 
ments of  the  value  of  $150.  He  asked  to  en- 
ter that,  pay  the  entry  price,  and  get  a  pat- 
ent The  same  attorneys  represented  all  these 
Craig  claimants  and  (evidently  as  tbe  result 
of  a  family  counsel)  petitioned  for  the  lands 
in  writing,  making  such  demands  as  they 
concluded  bad  substance.  Evidence  was 
beard  and  Simon's  claim  was  rejected,  but 
Susan's  and  William's  were  allowed,  and 
patents  Issued  to  them  for  the  land  they 
respectively  claimed.  As  the  result  of  these 
hearings  and  this  adjustment,  a  patent  also 
Issued  to  plalntlfTs  grantor  for  the  residue 
of  tbe  land  in  section  18,  Including  ttie  SO 
In  dispute,  and  plalntlfTs  grantor  received 
the  money  paid  In  by  William  and  Susan  In 
lieu  of  the  land  tbey  received. 

Coming  down  to  1002  or  1903,  at  the  time 
one  Dixie  Wells  bougbt  the  eigh^  patented 
to  Snsan  the  sitoatton,  we  take  It,  was  thla: 
Tbe  lines  had  not  been  mn  through  the 
swamps,  and  were  not  known  with  accuracy. 
Whoi  th^  were  run  presoitly,  it  was  found 
that  the  ci&  log  bouse,  in  whidi  the  Cralgs 
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had  been  living  aa  tbelr  family  reeldeace, 
fell  a  little  east  of  the  land  patented  to  Su- 
san; 1.  e.,  on  tile  80  in  diapate.  It  seema  the 
bam  also  fell  east  of  the  line.  There  was  a 
"box  shanty"  on  the  80  patented  to  Susan. 
When  it  was  built  is  dark.  In  that  box 
shanty  Simon  lived  at  the  time  Dixie  Wells 
purchased.  Another  son,  lioe,  who  after- 
wards died,  had  been  living  in  the  family 
residence,  and  had  some  trivial  household 
goods  there.  By  the  subsequent  surv^,  a 
great  portion  of  the  clearing  was  found  to 
be  on  the  80  patented  to  Susan,  bat  10  acres 
or  so  of  it  spread  over  on  the  80  in  dispute, 
and  there  were  some  old  apple  trees  on  that 
80.  The  mother  (at  this  present  time)  had 
moved  to  a  nearby  village.  Maiden.  There 
was  a  son,  John  D.,  aa  said,  not  yet  of  age, 
who  by  some  fomily  arrangement  asserted  a 
"claim"  on  one  40  of  the  80  patented  to  his 
mother,  the  nature  of  which  is  undisclosed. 

In  this  situation  of  things  one  Dixie  Wells 
got  deeds  to  the  mother's  80  from  Susan 
and  John  D.  (from  Uie  latter  when  be  at- 
tained bla  majort^).  Dixie  testlHes  that  as 
part  of  the  bargain  he  got  the  whole  "claim" 
of  the  CralgB  and  their  whole  "possession" 
for  ^.000  paid  down  presently.  There  Is 
some  dispute  whether  the  entire  "claim" 
and  "possession"  were  sold  and  paased  for 
aald  purchase  price,  and  some  testimony  that 
the  mother  wanted  a  cow  thrown  Into  Uie 
trade  as  a  consIderatloiL  for  parting  with  hex 
whole  "datm"  and  "possession,"  and  some 
that  Dixie  "laughed"  at  ber  bovine  aug^atlon. 
There  la  also  some  testimony  that  the  mother 
was  to  pay  Slmoa  and  anotlier  ■o^  900 
apiece  aa  their  shares  of  the  91,000  she  got 
by  the  sale.  Be  that  as  it  may,  their  minds 
met  finally,  the  transaction  was  an  amicable 
one,  and  to  all  appearances  seemed  final  and 
ended  their  possession.  Accordingly,  when 
Dixie  bought,  the  Craigs  one  and  all  moved 
away  at  once  with  all  their  belongings  and 
surrendered  to  blm  full  possesslou  of  the 
whole  clearing  and  all  buildings.  Under  the 
purchase,  the  lines  not  being  yet  accurately 
established,  as  said,  be  took  possession  of  it 
all  precisely  as  the  Craigs  held  It,  Including 
the  former  log  residence  and  the  adjacent 
cultivating  land  on  the  80  in  dispute.  He  at 
once  put  a  tenant  in  possession,  and  there- 
after farmed  the  entire  clearing  for  two 
years  or  so  without  protest  from  any  source. 
He  then  sold  and  conveyed,  by  the  dl8cri[>- 
tlon  in  his  own  deeds,  to  a  Mr.  Stokes.  As 
we  get  It,  the  lines  bad  then  been  run,  and 
both  Stokes  and  Wells  recognized  and  con- 
ceded that  10  acres  or  so  of  the  clearing,  the 
log  house,  and  some  apple  trees  were  in  fact 
on  plaintiff's  80  and  belonged  to  plaintiff. 
Presently  after  that  sale,  by  the  act  of  plaln- 
tltr  and  Stokes,  operating  through  Wella,  In 
order  to  keep  the  premises  (both  80'b)  occu- 
pied, an  arrangement  was  made  with  defend- 
ant Simon  to  move  there  and  hold  them  for 
the  owners  under  a  cropping  arrangement  in 


the  nature  of  a  tenancy.  Simon,  who  had 
been  away  for  several  years,  living  here  and 
there,  at  that  time  lived  in  a  teat  on  the 
edge  of  the  swamp  at  "ditch  No.  3,"  some 
distance  away.  In  pursuance  of  that  con- 
tract and  not  otherwise,  he  moved  from  hla 
tent  on  ditch  No.  3  Into  his  mother's  for- 
mer residence,  and  took  up  the  performance 
of  his  cropping  agreement  After  a  season 
or  so  there,  he  conceived  the  idea  of  repudi- 
ating the  arrangement  by  which  he  got  pos- 
session, and  of  asserting  his  own  right  to 
the  [KissesslOD  abandoned  when  Wdls  boughL 
Accordingly,  on  notice  from  plaintiff  to  qolt 
at  the  ^d  of  his  time,  he  refused  to  go, 
and  this  suit  was  brought  PlalntlfC  had 
paid  all  taxes  save  one  year  (on  whlt^  there 
was  no  proof),  defendant  has  paid  none. 
Defendant,  though  In  court  did  not  teatiSy. 

Such  are  the  salient  facts  as  near  aa  we 
can  make  them  out  from  a  record  a  little 
obscure  in  some  Incidental  features.  On  such 
record  plalnttfT  should  have  recovered  both 
40's  on  the  strength  of  Its  record  title.  This 
because: 

[1, 1]  The  record  legal  title  being  oonced- 
edly  in  plaintiff,  defiendant  carried  the  bur^ 
den  of  proTlng  bla  defcmae,  rla.,  all  tbe  es- 
sential elemwta  of  an  adverse  possesion  of 
auch.  character  u  overthrew  lite  legal  title 
and  established  a  paramount  outatan^ng 
title  or  his  own.  A  poaaeaslon  aobordlaate 
and  snbsOTlent  to  the  true  tltl%  a  friendly 
on^  ladcB  the  elemmt  of  being  bostlle  and 
adverse  to  tbe  true  ownw.  Nor  does  a  parly 
bold  adversely  to  the  tme  owner  witUo  tbe 
pnrvlew  of  tbe  atatnte  of  limitations,  nnlmw 
bla  poBseasbm  Is  under  a  claim  of  right  as 
against  such  owner.  Under  a  claim  of  his 
own,  he  must  raise  the  flag  of  hostile  pos- 
session, and,  planting  hlmsdt  under  its  folds, 
keep  it  flying  through  such  efiiuxlon  of  Ume 
as  ripens  Into  a  title  by  adverse  poasessltHU 
Feller  t.  Lee,  226  ICo.  loc.  dt  326,  327,  124 
S.  W.  1120,  and  cases  dted;  McGnne  v. 
Goodwlllie,  201  Ma  loc.  dt  330,  102  S.  W. 
007,  and  cases  dted ;  Bowman  v.  Lee,  48  Mo. 
835;  WUkerson  v.  Ellers.  114  Mo.  245,  21 
S.  W.  614.  This  proposition  la  frequently  il- 
lustrated in  aisputes  over  party  lines  where 
one  party  holds  merely  subject  to  the  final 
establishment  of  the  true  line. 

[3,  4]  If  the  question  was  res  Integra,  some- 
thing of  sulMtance  could  be  said  against  the 
doctrine  that  the  title  of  a  county  to  its 
swamp  lands  could  ever  be  lost  by  mere  ad- 
verse possession.  In  1866  there  was  enacted 
a  law  exempting  lands  granted  "to  any  pub- 
lic, pious  or  charitable  use"  from  the  provi- 
sions of  the  statutes  of  limitations.  R.  S. 
1000.  {  1886.  The  broad  definition  of  a  char- 
ity in  Missouri  Historical  Society  v.  Acad- 
emy of  Science,  04  Mo.  loc.  dt  466,  8  3.  W. 
348,  might  have  been  construed  to  apply  to 
grants  to  counties  of  swamp  lands  by  inter- 
preting the  grant  of  them  by  the  general 
government  and  state  as  for  the  "benefit  or 
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amelioration  of  the  condition  of  mankind," 
or  as  one  "for  the  public  convenience" ; 
hence.  In  a  broad  sense,  a  cbarlty  under  the 
definition  in  Uiat  case.  But  tbe  question  is 
not  an  open  one,  and,  as  our  dedstons  in 
that  behalf  constitute  a  rule  of  property,  tbe 
doctrine  of  stare  decisis  should  be  ai^lled 
with  rigor.  In  the  administration  of  real 
estate  law,  we  should  "stand  super  antiques 
Tlas,  stare  declsia."  Whelpley,  J.,  in  Adams 
T.  Ross,  30  N.  J.  liaw,  loc.  cit  613,  82  Am. 
Dea  237.  This  court  has  held  that  the  eta^ 
nte  referred  to  does  not  apply  to  swamp 
lands,  and  that  the  ownership  of  the  county 
of  mdx  particular  lands  Is  subject  to  the 
ordinary  Ills  and  Tlclssltndes  of  private  own- 
ership of  lands — among  them,  the  danger  of 
losing  such  lands  by  adverse  possession. 
Hunter  v.  Plnnell,  193  Mo.  142,  91  S.  W. 
472;  Palmer  v.  Jones,  188  Mo.  163,  86  S. 
W.  1113 ;  Dunklin  County  t.  Chouteau,  120 
Mo.  577,  26  S.  W.  563. 

[S]  Assuming  the  law  to  be  as  Just  an- 
nounced, yet  possession  to  be  effective  must 
be  adverse  in  the  stringent  sense  heretofore 
pointed  out  We  do  not  think  that  of  de- 
fendant and  those  under  whom  he  claims 
was  of  that  character.  When  the  Cralgs  ap- 
plied for  patents  to  crystallize  their  squat- 
ter's rights  into  a  legal  title,  they,  by  that  act 
solemnly  characterized  their  possession  as  sub- 
ordinate to  tbe  tme  title  of  the  county.  Not 
only  does  that  admission  stand  against  tbon, 
bat  there  is  nothing  in  this  case  to  show  that 
their  prior  possession  was  Intended  as  hostile 
to  tbe  conn^.  Tbe  intuit  must  be  held  tlie 
principal  thiim  and  guide  tbe  acts  relied  on 
to  show  hostility.  Ijoag  t.  Coal  &  Iron  Co., 
238  Ma  loe.  cit  740,  136  8.  W.  078.  In  deal- 
ing wltb  swamp  lands,  the  county  of  New 
Madrid  bad  adwted  tbe  policy  of  giving  rea- 
sonable protection  to  actual  settlers  by  grant- 
ing patents  to  them  on  payment  of  the  legal 
rate  per  acrew  It  is  not  at  all  insnpposable 
that  the  Improrements  made  in  the  swamp 
by  the  Craiga  were  made  in  reliance  on  the 
generous  disposltton  of  tbe  coun^  to  give 
settlen  tbe  preference  when  patents  were 
to  be  issued  on  payment  of  the  price  of  the 
entry.  Undw  the  state  of  tbe  proof,  it  would 
seem  that  was  the  attitude  of  the  GTalgs, 
summed  up  in:  No  entry  money,  no  land. 
Tbe  mere  t&ct  of  making  Improvements, 
therefore,  under  the  peculiar  circumstances 
of  this  case,  Is  not  to  be  taken  as  the  asser- 
tion of  a  dominant  title  or  claim  hostile  to 
that  of  the  county,  but  only  as  evidence  of 
the  settler's  good  faith  in  reliance  on  tbe 
county's  benevolent  disposition  to  deal  fair- 
ly by  him  and  take  his  money  when  the  time 
comes  for  the  title  to  pass  out  of  tbe  coun- 
ty. What  happened  in  this  case  Is  In  line 
with  that  hypothesis. 

[I]  We  are  of  opinion,  furthermore,  that 
on  this  record  estoppel  was  well  pleaded  In 
favor  of  idalntlf^  and  should  have  been  giv- 


en effect  Look  at  it  This  defendant  stood 
by,  permitted  the  patent  of  the  county  to 
issue  to  plaintiff's  grantor  for  tbe  land  in 
dispute  without  lifting  a  finger  of  protest, 
and  to  be  received  as  so  much  payment  on 
money  due  plaintiff's  grantor.  He  asserted 
no  title  to  this  land  under  the  Luce  con- 
tract or  otherwise  at  that  time,  but  did 
elect  to  assert  his  right  to  other  land  as  an 
actual  settler.  In  doing  so  he  was  not  inops 
consllll,  t>ut  took  his  position  and  made  Ills 
election  on  legal  advice. 

[7]  Not  only  so,  but  neither  he  nor  those 
under  whom  he  claims  paid  any  taxes  on 
the  land  after  the  title  passed  out  of  the 
county  and  tbe  land  became  taxable.  We  do 
not  say  the  mere  payment  of  taxes  creates 
title  or  the  mere  nonpayment  of  them  divests 
title.  But  we  do  say  that  the  payment  of 
taxes  Is  evidence  of  the  existence  of  a  claim 
of  title  by  adverse  possession.  Turner  v. 
Hall,  60  Mo.  271.  The  30-year  statute  of 
limitations  recognlzea  that  element  as  of  sig- 
nificance.  R.  8.  1009,  {  1884. 

[8]  Nor  are  we  willing  to  stand  for  the 
proposition  that  a  party  can  be  put  in  posses- 
sion of  real  estate  by  the  owner  of  the  legal 
title  under  a  contract  creating  a  relation  In 
tbe  nature  of  that  of  landlord  and'  tenant, 
and  thm  by  a  change  in  mental  attitude  as- 
sert the  right  to  hold  over  under  a  claim  of 
ownership,  and  have  such  right  allowed  in 
a  court  of  Justice  in  a  possessory  action  by 
tbe  true  owner.  May  A.  get  possession  as 
tenant  of  B.,  and  then  repudiate  B.'s  title 
and  hold  over  as  owner?  It  Is  not  so  writ- 
ten in  tbe  law.  Our  conclnsion  is  that  the 
Jndgmrat  nisi  shonld  have  beoi  in  fftvor  of 
plalntur  for  the  recovery  of  all  the  land  sued 
for,  instead  of  for  one  40,  as  it  \nu.  As 
plaintiff  was  awarded  no  damages  on  the  40 
recovned,  and  does  not  comiAain  of  that  fea- 
ture at  the  Judgment,  we  shall  assume  it 
waives  tbe  question  of  substantial  rente!  tsI- 
ues  and  dami^ea. 

Let  the  Ju^^ent  be  reversed,  and  the 
cause  remanded,  with  directions  to  enter  a 
Judgment  In  tevor  of  plaintiff  for  the  posses- 
sion of  the  described  80  acres  with  nominal 
rente  and  damages  and  a  writ  of  ouster  and 
execnUon.   It  Is  so  ordered.   AU  concur. 


CEAIG  V.  ST.  LOUIS  ft  S.  F.  BT.  CO. 

{Supreme  Gourt  of  Miasouri,  Dividon  No.  L 
Feb.  28,  1013.) 

1.  Appeal  and  BBBoa  <9  554*)— Monom  to 
Am RM— Bill  of  Bxceptionb— Fiuno. 
A  motion  to  affirm  will  not  be  sustained 
merely  for  a  failure  to  file  a  bill  of  ezceptiooB, 
if  the  record  proper  is  before  the  court  and  can 
be  reviewed  to  see  if  tbe  judinnent  is  one  that 
could  be  entered  on  tbe  pleadiogB. 

[Ed.  Note.— For  other  cas^s,  we  Appeal  and 
Error.  Cent  Dig.  S!  2472-2477;  Dec  Dig.  i 
554.*] 
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2.  Appeal  ard  BbbobJS  ^*)— Bills  op  Bx- 

CEPTION— TlUB  OF  FiLINO— StATDTBS. 
LawB  1911,  p.  139,  relating  to  time  of  fil- 
ing bills  of  ezceptiouB,  only  applies  to  cases 
where  there  was  a  right  ezistiiig  to  file  a  blU 
of  ezceptioiu  when  the  act  took  effect 

[Ed.  Note.— Fot  other  cases,  see  Appeal  and 
Error,  Cent  Dif.  H  2724r-2731;  Dec.  Dig.  S 
621.*] 

3.  StATXPTES  (J  184*>— CONSTBUCnON— Legis- 
lATIVE  INTEHT. 

In  construing  a  legislatlTe  act  the  preriouB 
law  and  the  evils  the  present  act  was  intended 
to  meet  mast  be  coniddered. 

[Ed.  Mote.— For  other  cases,  see  Statutes. 
Cent.  Dig.  I  262;  Dec  Dig.  |  18C*] 

Appeal  from  Circuit  Couft.  Franklin  Coun- 
ty; It.  Steele  Hyors,  Judge. 

Action  by  Nannie  Crolg,  admlnlatratrlx  of 
the  estate  of  (Seorge  Craig,  deceased,  against 
the  St  Louis  &  San  Francisco  Railway  Com- 
pany. Judgment  for  defendant,  and  plaintiff 
appeals.  Affirmed. 

Jno.  W.  Booth,  of  Washington,  and  Morrow 
&  KeUy,  of  St  Louis,  for  appellant  W.  F. 
Evans  and  E.  T.  Miller,  both  of  St  Louis, 
and  Jas.  Booth,  of  Padflc,  for  respondent 

GRAVES,  J.  December  22,  1907,  one 
George  Craig  was  struck  and  killed  by  one 
of  the  defendant's  trains  near  the  town  of 
Moselle  in  Franklin  county,  Mo.  Said  Craig 
was  unmarried  and  left  as  his  lawful  heirs 
Qls  mother,  Nannie  Craig,  the  present  ad- 
minlBtratrix  of  his  estate  and  plaintiff  In 
the  case,  and  some  brothers  and  sisters.  In 
view  of  the  law,  details  of  the  unfortunate 
accident  resulting  In  George  Craig's  death 
need  not  be  reviewed.  Whether  these  details 
would  reflect  upon  deceased  or  the  railway 
becomes  a  matter  wholly  Immaterial  her& 
Suffice  It  to  say  that  the  mother,  Nannie 
Craig,  was  made  administratrix  of  the  es- 
tate, and  In  that  capacity  on  July  30,  1908, 
filed  her  petition  charging  the  defendant  with 
the  negligent  killing  of  the  said  George 
Craig.  This  petition  was  returnable  to  the 
f<^owtng  November  term  of  said  court,  at 
which  time  the  issues  were  duly  made  by 
answer  and  reply;  but  the  cause  was  con- 
tinued to  the  following  March  term  in  the 
year  1909.  At  this  March  term,  1900.  the 
plaintiff  filed  an  amended  petition.  The  Is- 
sues were  again  made  up  by  answer  and  re- 
ply and  the  cause  tried  at  said  March  term. 
March  13, 1900,  verdict  was  returned  for  the 
defendant  Ubirch  16tb,  bdng  a  day  at  said 
Sbirch  tetta,  a  motion  for  new  trial  was  filed 
by  plaintiff,  and  ttato  motion  was  overmled 
on  April  6,  1809,  but  during  the  said  MarCh 
term.  On  the  same  day  plaintiff  took  the 
appeal  In  this  case.  The  record  concerning 
further  matttfs  bad  better  speak  for  Itself, 
and  we  quote  from  the  plaintiff's  abstract 
before  us  thus: 

"Thereafter,  on  the  said  Sth  day  of  April, 
1009,  It  being  one  of  the  days  of  the  Mardk 
term,  1900,  of  said  court,  the  plaintiff  de- 


posited flO  as  a  docket  fee  in  the  Snpreme 
Court  ,and  filed  its  application  and  affidavit 
in  due  form  praying  an  appeal  of  said  cause 
to  the  Supreme  Court  of  Missouri.  And  on 
the  said  5th  day  of  April.  1909,  and  at  the 
March  term,  1909,  of  said  court,  the  court, 
by  order  duly  entered  of  record  In  said  cause, 
duly  granted  the  plaintiff  an  api)eal  of  said 
cause  to  the  Supreme  Court  of  Missouri. 

"And  therefore,  on  the  19th  day  of  July, 
1911,  and  at  the  July  term,  1911,  of  said 
court  and  within  the  time  allowed  by  law. 
the  plaintiff  presented  her  bill  of  exceptions 
herein,  and  said  bill  of  exceptions  was  there- 
upon signed  and  sealed  by  the  Judge  of  said 
court,  and,  by  an  order  of  court  duly  entered 
of  record  In  said  cause,  approved,  allowed, 
and  filed,  and  made  a  part  of  the  record  In 
said  cause. 

"On  the  20th  day  of  September,  1909,  and 
within  the  time  allowed  by  law,  the  anwUant 
perfected  her  appeal  herein  by  filing  In  this 
court  certified  copies  of  judgment  and  order 
granting  appeal." 

It  Is  the  second  paragraph  of  the  quotation 
above  that  gives  rise  to  the  trouble  in  the 
case.  Defendant  has  filed  its  motion  to  affirm 
because  no  bill  of  exceptions  was  filed  with- 
in the  time  prescribed  by  law.  This  motion 
and  the  suggestion  both  for  and  contra  were 
taken  with  the  cause.  The  motion  at  least 
raises  the  question  as  to  whether  or  not  the 
bill  of  exceptions  is  here  for  consideration. 
With  the  view  we  entertain  as  to  the  law 
this  sufficiently  states  the  case. 

[1]  I.  Going  to  the  record  before  us,  it  ap- 
pears the  defendant  bas  moved  to  affirm  be- 
cause no  bin  of  exceptions  was  filed  within 
time.  As  a  motion  to  affirm,  it  should  not 
be  sustained  on  the  ground  alleged.  It  does 
appear  from  the  abstract  of  record  before  us 
that  an  appeal  was  taken  in  proper  time,  and 
that  appeal  lodged  in  this  court  within  prop- 
er time.  The  abstract  before  ns  properly  ab- 
stracts the  record  proper,  so  far  as  the  plead- 
ings and  the  judgment  are  of  consequence. 
In  such  state  of  the  record  It  is  oar  duty  to 
say  whether  or  not  the  joi^cment  entered  Is 
one  which  could  have  been  entered  under  the 
pleadings.  If  under  the  pleadings  the  judg- 
ment cannot  stand,  then  It  wtrald  be  our  duty 
to  reverse  the  judgment,  although  no  bill 
of  exceptions  had  been  filed.  So  that  we  say 
that  a  motion  to  affirm  does  not  have  to  be 
sustained  simply  because  an  appellant  faUa 
to  file  a  bill  of  excepUons,  because  if  the 
record  proper  is  before  us,  and  sudi  record 
shows  that  tlie  judgment  entered  is  not  one 
which  could  be  entered  under  the  pleadings, 
then  we  would  have  to  reverse  the  case  al- 
though iQiete  was  no  bill  of  exceptions.  We 
have  often  so  mled  on  motions  to  dismiss  an 
app^,  and  we  need  not  further  r^terate 
the  reasons.  We  have  always  held  that  sncb 
a  motion  will  call  to  our  attrition  the  fact 
as  to  whether  or  not  we  have  before  us  the 
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bin  of  oceptloni  or  only  tbe  record  iwoper. 
So  la  this  case  the  motion  to  afllrm  (ground- 
ed as  it  Is)  1b  BQcb  as  to  present  to  as  tbe 
question  wbetber  we  sliall  consider  the  whole 
record  (which  Includes  the  record  proper  and 
the  bill  of  exceptions)  or  the  record  proper 
only.  It  might  be  farther  said  that  the  mo- 
tion wonld  also  call  oar  attoation  to  the  fact 
that  there  was  no  error  in  the  record  proper. 
Bnt  the  real  qnestlon  In  this  case  Is  whether 
or  not  Qiere  Is  a  bill  of  exceptions  here  for 
oor  ccKUdderatlon,  and  to  that  qaestloa  we 
next  proceed. 

[2]  II.  It  will  be  noticed,  from  the  qaota* 
tion  made  from  the  abstract  of  record  In  oar 
statement,  that  no  bill  of  exceptions  was  flled 
at  the  March  term,  IDOO,  of  tbe  Franklin 
county  drcnlt  conrt  Nor  does  the  abstract 
sbow  any  leave  to  file  a  bill  of  exceptions 
at  a  later  date.  The  Uw  then  governing  the 
filing  of  bills  of  exceptions  required  them  to 
be  flled  during  the  trial  term,  or  at  some 
later  date  properly  fixed  by  order  of  the 
court.  The  abstract  falls  to  show  an  order 
for  the  filing  of  a  bill  of  exceptions  at  a 
later  date,  and  therefore  falls  to  disclose  any 
reason  for  the  filing  of  such  bill  of  excep- 
tions at  any  time  save  at  the  trial  term. 
Tills  seems  to  be  conceded,  but  plaintiff 
claims  she  had  the  right  to  file  her  bill  of 
exceptions  two  years  later,  as  she  did,  and 
that  this  court  most  consider  it  when  so 
flled.  because  of  the  provision  of  an  act  of 
the  Leglslatare  passed  in  1911  (Laws  of  1911, 
pp.  139,  140),  and  this  is  the  sole  contention 
in  the  case:  This  act  of  1911  reiwaled  sec- 
tion 2029  of  R.  S.  1909,  and  enacted  in  lieu 
thereof  a  new  section,  which  reads:  "Such 
exceptions  may  be  written  and  flled  at  the 
time  or  during  the  term  of  the  court  at  which 
It  is  taken,  or  within  such  time  thereafter  as 
the  court  may  by  an  order  entered  of  record 
allow,  which  may  be  extended  by  the  court  or 
Judge  in  vacation  for  good  causes  shown,  or 
within  tbe  time  the  parties  to  the  suit  in 
which  such  bill  of  exceptions  Is  proposed  to 
be  filed,  or  their  attorneys,  may  therefore  in 
writing  agree  upon,  which  said  agreement 
fball  be  flled  by  the  clerk  in  said  suit  and 
copied  Into  the  transcript  of  record  when 
sent  to  tbe  supreme  court  or  court  of  ap- 
peals: Provided,  In  all  cases  now  nnd  here- 
after pending  on  appeal  In  the  supreme  court 
and  In  any  of  the  courts  of  appeals,  the  bill 
of  exceptions  therein  may  be  allowed  by  the 
trial  court,  or  the  judge  thereof  in  vacation, 
and  filed  In  such  court,  or  with  tbe  clerk 
thereof  in  vacation,  at  any  time  before  the 
appellant  shall  he  required  by  the  rules  of 
Bocb  appelate  courts  respectfully  to  serve 
his  abstract  of  the  record,  and  for  the  pur- 
pose of  determining,  whether  snch  bill  of 
exceptions  shall  have  been  flled  within  sncb 
time  snch  appellate  court  shall  make  refer, 
cnoe  to  Its  do^t:  Provided,  that  if  for  any 
reaam  the  bill  of  exceptions  cannot  be  al- 
lowed and  flled  .within  the  time  above  pro> 


vlded,  then  the  Judge  before  whom  such  case 
was  tried  shall  certify  In  writtng  snch  fact 
to  the  appelate  court,  shall  reset  or  continue 
snch  case  for  a  suffltdoit  time  within  which 
to  enable  such  bOl  of  exceptions  to  be  al- 
lowed and  filed,  and  in  that  event  the  time 
within  \rhlch  such  bill  of  exceptions  may  be 
allowed  and  flled  shall  be  determined  by  the 
time  within  which  appellant's  abstract  most 
be  served  after  sadi  resetting  or  continuance. 
Hereafter  no  case  now  or  hereafter  pending 
in  any  appellate  court  diall  be  affirmed  for 
failure  to  file  a  bill  of  exceptions  vrithin 
the  time  allowed  by  the  trial  court,  but  such 
case  may  be  affirmed  for  failure  to  flle  a  bill 
of  exceptions  within  tbe  time  in  this  section 
provided,  if  error  do  not  appear  in  the  record 
of  the  case.  All  exceptions  taken  during  the 
trial  of  a  cause  or  Issoe  before  the  same 
Jury  shall  be  embraced  in  the  same  bUl  of 
exceptions." 

Tbe  defendant  contends  that  this  act  of 
1911  does  not  apply  to  the  case  In  hand.  It 
further  contends  that,  if  It  should  be  con- 
strued to  so  apply,  then  It  would  be  viola- 
tive of  constitutional  provisions.  We  have 
therefore  learned  discussions  upon  the  con- 
stitutionality of  the  act  from  different  angles, 
or  viewpoints.  The  question  of  the  new  stat- 
ute being  one  of  procedure  and  not  one  af- 
fecting substantial  rights  is  likewise  thor- 
oughly and  ably  discussed ;  but  to  our  mind 
all  these  questions  may  be  more  properly  left 
to  a  case  where  they  become  real  and  live  is- 
sues. We  do  not  believe  that  the  statute  was 
ever  intended  to  apply  to  a  case  having  the 
facts  of  the  one  before  us.  The  record  before 
us  discloses  that  the  plaintiff's  right  to  file 
a  bill  of  exceptions  had  expired  long  before 
the  act  of  1911  was  ever  contemplated.  With 
her  the  right,  under  the  law,  was  a  dead  Is- 
sue. In  our  judgment  the  intent  of  tbe  act 
of  1911  was  to  protect  parties  having  live 
and  existing  rights  at  the  date  of  its  enact- 
ment Under  the  old  law  appeals  were  tak- 
&a,  and  for  sundry  reasons  bills  of  excep- 
tions could  not  be  flled  In  time.  Extentions 
of  time  had  to  be  procured,  and  these  sundry 
extentions  had  to  be  made  whilst  .the  right  to 
flle  a  bin  of  exceptions  yet  existed.  These 
matters  were  a  tax  upon  busy  lawyers,  and 
the  evident  purpose  of  the  act  was  to  re- 
lieve them  of  the  nec^slty  of  procuring  fur- 
ther extensions  of  time  to  flle  their  bills  of 
exceptions  in  cases,  where  they  had  a  live 
and  existing  right  to  flle  them  at  the  time 
the  new  law  went  into  effect  There  was  no 
legislative  intent  to  revive  for  them  a  right 
dead  and  burled  for  two  years  or  more,  as  In 
the  case  at  bar. 

[8]  To  get  at  the  meaning  of  Oie  legisla- 
tive act  In  question,  we  must  consider  the 
previous  law  and  the  evils  it  was  Intended  to 
meet  It  Is  current  history  In  this  state  that, 
in  tlie  busy  city  courts,  numerous  extensions 
of  time  for  filing  bills  of  exceptions  had  to 
be  procured  because  court  stenographers  were 
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Duble  to  get  ont  traiucrlpts  of  the  evMence. 
In  some  cases  this  court  has  confronted  snch 
situations.  We  have  at  times  met  with  cases 
where  the  trial  coarta,  "for  good  reaeona 
Bhown,"  had  extended  the  time  of  filing  a  bill 
of  exceptions  beyond  the  time  when  .the  ab- 
stract of  record  should  be  filed  here.  We 
likewise  have  encountered  cases  where  some 
basy  lawyer  bad  overlooked  procuring  an  ex- 
tension of  time  to  file  a  bill  of  exceptions 
during  the  period  when  he  had  a  live  right 
to  file  it  These  things  were  the  things  in 
the  legislative  mind  when  the  act  of  1911 
was  passed.  So  that  we  conclude  that  the 
act  in  question  was  only  Intended  to  apply 
to  cases  where  there  was  a  right  existing  to 
file  a  bill  of  exceptions  at  the  time  the  act 
took  effect. 

This  act  of  1911  Is  composed  of  three  sep- 
arate parts,  tIz.  :  (1)  The  re-enactment  of  old 
section  2029  of  R.  S.  1909;  (2)  a  proviso 
which  we  will  call  proviso  No.  1;  and  (3)  a 
proviso  which  we  will  call  proviso  No.  2.  It 
proviso  No.  1  Is  considered  alone,  it  lends 
much  aid  to  the  contention  made  by  the  plain- 
tiff ;  but  we  must  consider  proviso  No.  2,  as 
well  as  the  original  section  'which  was  re- 
enacted,  and  when  the  whole  new  section  is 
thus  considered  we  think  it  should  be  con- 
strued to  apply  only  to  cases  where  th^e 
was  an  existing  right  to  file  a  bill  of  excc^ 
tlous  at  the  date  the  act  took  effect. 

But  there  Is  in  proviso  No.  2  a  condition 
which  precludes  the  bill  of  exceptions  In  this 
case  from  being  considered,  irrespective  of 
the  general  construction  of  the  whole  act 
above  Indicated.  This  condition  is  thus  stat 
ed:  "Hereafter  no  case  now  or  hereafter 
pending  In  any  appellate  court  shall  be  af- 
firmed for  failure  to  file  a  bill  of  exceptions 
within  the  time  allowed  by  the  trial  court, 
but  such  case  may  be  affirmed  for  failure  to 
file  a  bill  of  exceptions  within  the  time  In 
this  section  provided,  if  error  do  not  appear 
In  the  record  of  the  case.  All  exceptions  tak- 
en during  the  trial  of  a  cause  or  issue  before 
the  same  Jury  shall  be  embraced  In  the  same 
bill  of  exceptions."  Note  the  language.  It 
refers  to  a  "failure  to  file  a  bill  of  exceptions 
within  the  time  allowed  by  the  trial  court" 
The  abstract  before  ns  shows  no  time  given 
for  the  filing  of  a  bill  of  exceptions  1^  the 
tiial  court,  and  the  proviso  says  nothhig 
about  a  failure  to  file  a  bill  of  exertions 
during  the  trial  term.  So  that  the  class  of 
cases  covered  by  proviso  No.  2  Is  tbat  of  a 
failure  to  file  a  blU  of  exceptions  during  the 
time  granted  by  the  trial  court  This  case 
does  not  fall  within  the  dass.  We  axe  re- 
ferred to  the  recent  case  of  CDowd  Wa- 
bash R.  Go^  166  Ho.  App.  660,  160  B.  W.  729, 
by  the  Kansas  City  Court  of  Appeals.  It 
may  be  that  language  used  In  tiiat  case  lends 
some  support  to  the  contention  of  plaintiff, 
and,  if  It  does,  it  should  be  overruled.  But 
what  Is  there  said  shonid  be  read  In  the  light 


of  the  tftcta  of  the  ease.  The  opinion  thus 
states  the  facta:  "The  plalntUf  has  moved  to 
strike  defendant's  bill  of  exceptions  from  tht 
record,  because  it  was  not  allowed,  signed, 
and  filed  in  the  time  fixed  by  the  court  At 
the  January  term  of  the  court  for  1911,  and 
on  the  2Sth  day  of  March,  appeal  was  al- 
lowed, and  defendant  given  until  the  0th  da; 
of  the  following  Sept^ber  to  file  Its  bUl 
of  exceptions.  For  good  causes  shown,  de- 
fendant was  allowed  other  extensions  (tf 
time  to  file  Its  bill  of  exceptions;  the  last 
extension  being  until  the  ISth  day  of  Janua- 
ry, 1912.  The  bill  was  signed,  sealed,  filed,  and 
made  a  part  of  the  record  on  the  24th  day  of 
February,  1912,  more  than  one  month  after 
the  time  allowed  for  that  purpose."  It  will 
be  noticed  tbat  there  was  an  existing  right 
to  file  a  bill  of  exceptions  at  the  time  the  act 
of  1911  took  effect  The  right  to  file  a  biU 
of  exceptions  in  that  case  ran  to  September 
9,  1911,  long  after  the  act  under  review  went 
Into  effect,  and  the  ruling  of  the  Kamms  City 
Court  In  result  was  right 

III.  With  this  construction  of  the  act  of 
1911,  as  we  have  Indicated  In  our  paragraph 
2,  we  can  have  before  us  here  but  the  record 
proper  In  this  case.  The  Jndgm^t  Is  sus- 
tained by  the  pleadlnga,  and  In  mch  case 
must  be  affirmed. 

Let  the  Judgment  be  afBrmed.  AH  concur. 


CROHN  T  MISSOURI  PAU  BT.  Ca 
(Supreme  Court  of  IGssouri,  Dlvldon  No.  L 
Feb.  28.  1913.) 

1.  Time  IQ*)— Bxoludimg  Sunday. 

Where  a  verdict  was  returned  May  20tb 
and  May  24tb  was  Sunday,  a  motion  for  a  new 
trial  filed  May  26th  was  in  time. 

[Ed.  Note.— For  other  cases,  see  Time,  Cent 
Dig-  .H  34-62;  Dee.  Dig.  i  la*] 

2.  Mastbb  and  Sutaht  CI  296*)— InrunT  to 

SeBVANT— iNBTBUOnON. 

It  was  error  in  an  action  for  an  employe's 
death,  to  instmct  the  jury  to  find  for  defendant 
if  the  deceased  by  the  exercise  of  reasonable 
care  could  have  cot  into  a  position  of  safety, 
but  negligently  placed  himself  In  a  dangeroOB 
position. 

[Ed.  Note.— For  other  cases  see  Master  and 
Servant,  Cent  Dig.  H  1180-1194;  Dec  Dig;  S 
296.  •] 

Appeal  from  Circuit  Court,  Jat^on  Coun- 
ty; R  BL  Porterfleld,  Judge. 

Action  by  R.  S.  Crohn,  administrator, 
against  tlie  Missouri  Pacific  Railway  Com- 
pany. From  an  order  granting  a  new  trial 
Btter  verdict  for  defendant  dettadant  ap- 
peals. Affirmed  and  remanded. 

BL  3.  White  and  ESIJah  Robinson,  both  of 
Kansas  City,  Martin  L.  Clardjr,  of  St  IjouIs, 
and  Harris  Robinson,  of  Kansas  City,  for  ap- 
pellant DUworth  ft  Db  Lano  and  M.  Defoe 
Pypes,  all  of  Kansas  City,  tor  respondent 

BLAIR,  O.  This  is  an  appeal  from  an  or- 
der granting  a  new  trial  after  verdict  for  de- 
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fendant  In  an  action  for  damages  for  the 
death  of  Emil  IXHaese,  who  was  stmck  and 
killed  by  a  steam  BhoTel  which  fell  as  a  con- 
seqnence  of  the  engine  upon  which  he  was 
workliig  being  backed  against  it 

Goal  was  being  loaded  upon  the  tender  by 
means  of  the  steam  shoTti,  and  the  duties  of 
deceased,  who  was  aiding  In  this  work,  seem 
to  hare  required  bis  presence  on  tbe  engine. 
Two  or  three  other  employes  were  on  the 
tender  with  him.  The  steam  shovti  was  up- 
on tracks  standing  npon  tbe  same  track  with 
the  engine,  bnt  behind  It,  and  fast«ied  to  the 
track  by  books.  The  rear  aid  of  the  coal 
bin  in  the  trader  baring  been  filled,  and  it 
being  necessary  to  bring  the  engine  and 
shovel  nearer  together  In  order  that  the 
shOTd  OF  backet  mli^t  unload  coal  into  the 
front  eoA  of  It;  tbe  forraian  ordered  tbe  ea- 
glneer  to  back  tbe  engine  two  or  three  feet 
toward  tbe  steam  sfaoreL  lyHaeae  stepped 
from  tile  tender  or  tank  to  tbe  top  of  the 
cab.  The  engineer  backed  the  engine  some 
10  feet,  striking  the  Bt«>am  shond  wltb  snffl- 
deut  TMence  to  break  tlie  boon  or  arm  and 
it  and  tbe  bucket,  loaded  with  abont  one- 
balf  ton  of  coal,  fell  npon  and  killed  D*Baes6. 
On  tbe  trial  defendant  asked  and  the  coort 
gave  tbe  ftdlowlnc  iutmctloo:  '^Fbe  court 
farther  instraets  the  Jnry  that  if  yon  beHere 
from  tbe  evidence  in  this  case  tliat  deceased 
could,  by  tbe  ex^rdae  of  reasonable  care  on 
bis  part,  have  gotten  in  a  position  of  safety 
80  that  he  woold  not  have  bera  injured,  bat 
negUgoitly  and  carelessly  placed  himself  in 
a  dangerous  portion,  thra  plalntUT  Is  not 
entitled  to  recover,  and  It  la  your  daty  as 
jarors  to  return  a  verdict  fi>r  d^endant" 
On  tbe  hearing  on  tbe  motion  for  new  trial 
the  circuit  court  reached  tbe  conclusion  this 
instrnetlon  was  erroneous,  and  on  that 
ground  granted  a  new  trlaL 

[t]  1.  The  verdict  was  returned  on  the  20th 
and  tbe  motion  for  new  trial  filed  on  tbe 
25th  of  May,  190a  The  nntlmeliness  of  the 
moti<m  1b  assumed  from  these  dates,  and  it 
is  then  argued  that,  though  the  court  might 
have  set  aside  the  verdict  on  Its  own  motion, 
It  had  no  power  to  sustain  a  motion  filed  out 
of  time,  and  since  the  record  shows  the  court 
did  not  act  sua  sponte,  bnt  on  plaintiff's  mo- 
tion, the  order  granting  the  new  trial  must 
be  reversed.  It  la  not  necessary  to  discuss 
this  contention  further  than  to  say  that  the 
24th  of  May  was  Sunday,  and  consequently 
the  motion  was  filed  in  time.  State  v.  Har- 
ris, 121  Mo.  loc  dt  447,  26  S.  W.  558.  Tbe 
ai^nment  Is  based  upon  an  Incorrect  assump- 
tion of  fact  and  falls  with  Its  premise. 

[21  Z  Tbe  trial  court  was  right  In  setting 
aside  the  verdict  The  instruction  consti- 
tuted error.  It  did  not  require  the  Jury  to 
find  any  facts  from  which  contributory  negU- 
gOKe  was  inferable  and  authorized  a  finding 
for  defmdant  however  remote  deceased's  n^- 
llgOKe  wUpit  have  been  (Moore  v.  Rapid 


Transit  Co.,  126  Mo.  loc.  dt  277,  278.  29  S. 
W.  9),  and  whether  or  not  "It  Was  shown  he 
knew,  or  ought  to  have  known,  of  the  mate- 
rial condition  which  rendered"  what  he  did 
Impmdent,  If  it  was  so.  1  Labatt  on  Master 
&  Servant,  |  319.  Further,  the  instrnetlon 
warranted  a  finding  for  defendant,  if  de- 
ceased conid,  without  Injury  to  himself  have 
taken  any  position  other  than  be  did  tate. 
It  Is  abstract,  ccntusiog  and  misleading. 

The  Judgment  is  afltoned  and  tbe  caose 
remanded. 

BROWN,  C,  concurs. 

PER  CURIAM.  The  foregoing  opinion  of 
BLAIR,  C,  Is  adopted  as  the  opinion  of  the 
court  All  the  Judges  concur. 


FOGLB  et  aL  V.  PINDBUj  et  al. 

(SniveiiM  Coort  of  Missouri,  Division  No.  1. 
Dee.  34,  191Z    Rehearing  Denied 
Feb.  28,  191S.) 

1.  PABTmoN  (I  46*>— AoixoK— Nasubb  aud 
ScoPB  or  Rbhbdt. 

The  itatntory  action  for  partition  is  broad 
in  its  scope,  and  requires  tbe  inclusion  of  tbe 
interest  of  every  person  who,  npon  any  oondn" 
KGacy,  may  be  or  become  entitled  to  any  bene- 
ficial interest  in  the  premises. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  {  114 ;  Dec  Dig.  S  46.*] 

2.  PABTmOR  (I  78*)— IlTTBBLOCIUTOBT  JUOO- 
UHT— COITTROZ.  Or  TBUX  COUBT  OVSB. 

Under  Rev.  St  1909,  |  2038,  anthorizing 
appeals  from  interlocutory  judgments  in  actions 
of  partition  which  determine  tbe  i^bts  of  the 
parties,  but  also  providing  that  a  failure  to  ap- 
peal from  any  action  or  decision  of  tbe  court 
before  final  judgment  ehall  not  prejudice'  the 
right  of  the  party  so  failing  to  have  such  ac- 
tion reviewed  on  an  appeal  from  the  final  judg- 
ment, and  section  257^  requiring  the  interloc- 
utory jadgment  to  declare  tbe  right  title,  and 
interest  of  tbe  parties,  but  not  giving  it  the  con- 
clusive force  expressly  given  by  section  2587 
to  tbe  final  judgmeat,  tiie  interloiMitory  judg- 
ment is  under  the  control  of  the  court  and  may 
be  set  aside  at  any  time  before  final  judgment 
[Ed.  Note.— For  other  cases,  see  Partition. 
Cent  Dig.  H  196-208;  Dec  Dig.  |  73.*] 

3.  pABTmoN  (I  113*)— Actions— Revikw  or 
Pbocbedinos. 

Where  the  court  after  an  interlocutory 
judgment  in  an  actioa  for  partition,  reopnoed 
tbe  Inquiry  and  invited  tbe  presentation  of  far^ 
ther  evidence,  the  ezcluaion  of  evidence  upon 
such  rehearing,  or  the  failure  to  consider  it 
could  be  corrected  npon  appeal 

[Ed.  Note.— For  other  cases,  see  Partition. 
Cent  Dig.  U  424r-439;  Dec  Dig.  S  113.*] 

4.  StaTUTBS  ({  281*)  —  FOBEION  STATUTBS- 

Necessitt  or  Px.eadxno. 

In  an  action  for  partition  of  the  land  of  a 
decedent,  where  the  widow  claimed  ownership 
on  the  ground  that  the  land  was  purcfaased 
with  her  money,  and  it  was  shown  that  it  was 
purchased  with  money  received  from  the  estate 
of  a  son,  who  died  in  Kentucky,  a  Kentucky 
statute  was  admissible  to  show  that  the  mother 
aud  father  took  equal  shares,  although  not 
pleaded;  the  statute  being  evidence  of  a  fact 
and  not  the  basis  of  the  action. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  fi  880,  881;  Dee.  Dig.  1  281.*] 
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0.  Statuiu  d  281*)  ~  FoBEXOK  Statotcs— 

NI0E88ZTT  OF  PLIAIURO. 

One  who  brinsi  an  Action  founded  upon  tbe 
proTisiona  of  a  fonign  ttatnte  mtiat  plead  those 
proTifliona. 

PB!d.  Note.-~For  other  cases,  we  Statatea, 
Cent  Dig.  If  880,  881;  Dec.  I>i«.  8  28L*] 

0.  Hdbbaud  AiiD  Wm  (|  181*)  —  Dzbposi- 

TlOn  OF  WZFI*B  PBOFKBUr        BUIDEN  OF 

Proof. 

Where  a  hosbaod  parchased  land  with  his 
wife's  moner,  taking  the  title  tn  bis  own  name, 
tbe  burden  was  on  thoae  elaimluc  nnder  bim  to 
show  that  she  expresslj  aaaeutM  in  writing  to 
Boch  disposition  of  her  money,  and  was  not  on 
ber  to  show  that  she  did  not  so  assent 
_Pid.  Note.— For  other  cases,  see  Hnsband  and 
'Wife,  Cent  Dig.  Si  471-188;  Dec  Dig.  S  131.*] 

Appeal  from  Circuit  Court,  Schuyler  Coun- 
ty: Nat  M.  Shelton.  Judge. 

Action  by  Alice  Fogle  and  others  against 
Jennie  Pindell  and  others.  Judgment  for 
plaltttUfs,  and  defendants  a^teal.  Berersed 
and  remanded,  wiOi  directions. 

Hlgbee  &  Mills,  of  Lancaster,  for  appel- 
lants. Jos.  H.  HaU  and  Fogle  &  Fogle^  all 
of  lancaster,  for  TeBpondotta. 

BROWN.  C.  This  Is  a  proceeding  Inatltnted 
by  daughters  of  Michael  H.  Plnd^.  deceas- 
ed, against  tbe  other  heirs  and  t*ie  appellant 
Jennie  Pindell,  his  widow,  to  partition  a 
tract  of  land  of  105  acres  In  Schoyler  conn* 
ty,  upon  which  the  deceased  was  residing  at 
the  time  of  his  death,  which  occurred  In 
May,  1907.  On  May  4,  1908,  Mrs.  Plndell 
filed  ber  second  amended  answer,  admitting 
her  marriage  to  the  deceased  and  his  death, 
and  raising  the  question  InTolved  In  this  ap- 
peal, as  follows:  "Farther  answering,  this 
defendant  says  that  ber  husband  bought  tbe 
land  described  in  the  petition  and  paid  the 
entire  purchase  price  thereof  with  the  de- 
fendant's money  during  tbeir  said  marriage; 
tbat  said  money  was  ha  separate  prop«i7i 
and  her  said  husband  so  used  her  said  mon- 
ey ud  paid  therewith  in  full  tor  said  land, 
and  took  title  thereto  In  his  ovn  name  on 

the  day  ot  ,  1888,  without  the 

deffendanf  ■  written  assent,  while  she  was  his 
wiffe^  and  that  he  took  title  Oiereto  and  held 
the  same  in  trust  for  this  defendant  nntU 
his  deatih,  as  Uielr  homestead;  that  she  and 
ber  said  husband  resided  on  said  land  until 
his  death,  and  she  has,  era  since  his  death, 
resided  upon  and  occupied  tbe  same  as  her 
homestead;  and  that  she  Is  In  equity  enti- 
tled to  said  lands  in  fee.  Wherefore  she 
pnyB  tbat  she  be  decreed  the  owner  of  said 
Itt^iiaes  in  fee,  and  for  all  iwoper  rell^" 

HrsL  PlndeU.  at  the  time  of  the  trial,  wfta 
74  years  old  and  not  able  to  be  personally  In 
court  The  court  having  ruled  that  the  bur* 
dm  waa  uptm  fa»  to  snnKnt  the  Issues  rais- 
ed In  her  answer,  she  Introduced  the  deed  al 
William  H.  CoweU  and  wife,  dated  Novem- 
ber 7,  IBOOk  under  whidt  her  bosband  ac- 
quired the  land  in  question.  It  recites  a  con- 


sideration of  11.000  and  the  tmamsaaa  9t  % 

mortgage  of  $200. 

Mr.  William  H.  Boss,  from  whom  Cowtil 
acquired  the  land,  was  Introduced,  as  a  wI^ 
ness,  and  testified  that  Pindell,  about  16 
years  b^ore.  bad  told  bim  that  he  and  his 
wife  had  got  over  $5,000  from  tbe  estate  ot 
his  son  Tom  In  Kentucky,  one  halt  ot  whldt 
was  Jennie's  (his  wife's) ;  that  be  had  bou^t 
this  particular  land  with  Jennie's  money,  and 
was  going  to  buy  the  WUkerson  farm  with 
bis  own  haUL  He  purchased  the  WUkerson 
Una.  Tbe  fail  before  he  died  Mr.  Ross 
spoke  to  him  about  trading  for  the  home 
farm,  whldi  Is  the  land  In  controversy.  With 
reference  to  this  interview  he  testified  as  fol- 
lows: "And  another  time  I  wanted  to  trade 
with  him,  and  be  said  be  could  not  trade 
it  He  was  talking  about  going  to  town,  and 
be  said:  *I  can't  trade  this  farm.  This  farm 
belongs  to  Jennie.'  He  says,  'I  ain't  got  a 
dollar  In  it'  He  said:  *I  will  see  her.  I 
win  talk  with  ber.  If  she  wants  to  come  to 
town  and  trade,  I  will  see  you  again  and  will 
talk  trade.'  I  said,  'All  right*  About  a 
week  afterwards  I  seen  him.  He  said:  'Jen- 
nie won't  trade.  She  won't  trade  for  mine'— 
and  he  would  not  get  to  come  to  town;  that 
that  was  hers,  and  she  was  going  to  ke^ 
it  as  long  as  edie  lived.  He  said,  *I  aln*t  go- 
ing to  insist  on  ber  selling  it  or  trading  It 
to  go  where  she  Is  not  satisfied.'  " 

Mr.  O.  W.  Patman  testified  tbat  he  bad 
had  several  talks  with  Mr.  Flnd^  about 
bow  he  got  the  farm.  He  said  he  drew 
about  $6,000  from  the  estate  of  his  son,  who 
had  died  in  Kentucky,  one  half  of  which 
was  left  to  him  and  half  to  his  wlf6;  and 
that  he  was  going  to  buy  the  farm  In  con- 
troversy with  half  of  It  He  bought  It,  and 
afterwards  bought  the  WUkerson  fann.  He 
said  he  paid  for  the  home  farm  with  his 
wife's  half  of  the  money,  and  In  speaking  of 
the  proiweed  deal  with  Boss  he  said  It  was 
Jennie's  tarm,  paid  for  with  her  half  of  the 
$5,000  drawn  from  his  eon  Tom's  estate  in 
Kentucky,  which  was  divided  betwem  him- 
self and  Jennie.  This  witness  stated  that 
he  was  an  intimate  friend  of  Ptnddl,  who 
was  his  wife's  nndCk  and  that  he  was  ac- 
quainted vitb  Tom,  who  died  In  KentnAy. 

Mrs.  Rosenbeiger,  a  daughter  of  Hr.  and 
Mrs.  Pindell,  testified  that  her  father  drew 
$6,000  at  one  time  frf»n  the  estate  of  his  son 
Tom,  and  had  $2,000  from  the  same  sonroe 
before  that  She  also  said  that  her  fathv 
had  no  mon^  before  he  got  this.  Tom  got 
$6,000  In  the  Louisiana  Lottery,  and  had 
92jaO0  befiora. 

13ie  respondoits  introduced  no  evSdence. 
Upon  a  suggestion  made  by.  the  court,  that 
nnd^  the  laws  of  descent  and  distrlbntlon 
In  Missouri  the  mon^  would  not  han  been 
divided  that  way,  the  appellant  aaked  tbat 
the  cense  be  paned  until  proof  conld  be  ob- 
tained of  the  law  of  Kentucky,  upon  which 
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the  court  aald,  **I  will  gire  them  time  to  bant 
up  the  Eentnt^  law."  This  wu  on  Novem- 
ber  10,  1906,  and  "afterwards,  on  November 
20^  1908,  during  said  November  term  of  said 
court,  and  before  counsel  for  defendants 
were  able  to  procure  and  produce  In  court  a 
copy  of  the  statutes  of  Eentucky  on  the  law 
of  deacents  In  the  state  of  Kentuctty,  said 
court  rendered  judgment"  It  found  that  the 
plaintiffs  and  defendants  were  each  entitled 
to  take  as  helra  of  the  deceased,  subject  to 
the  dower  and  homestead  rights  of  the  wid- 
ow, and  appointed  commissioners  to  set  off 
the  homestead  and  dower,  and  to  r^rt  at 
the  next  Vena  of  the  court,  to  which  the 
cause  was  continued.  The  appellants  there- 
upon, on  the  same  date^  filed  tbelr  motion  to 
■et  aalde  the  said  fining  and  hare  a  new 
trial,  assigning  as  reasons  therefor,  among 
ottami,  that  noder  the  law  and  the  evidence 
tlie  appellant  Jennie  Plndell  was  entitled  to 
the  T^lef  asked  in  her  answer;  and  that  nn* 
der  the  statatee  of  Kentud?  the  entire  es- 
tate, botti  real  and  personal,  of  an  Intestate 
y^too  died  without  deeeendants  and  tinmar^ 
ried  would  pass  to  his  fattier  and  mother.  If 
Uvlng,  one-half  to  eadL  It  also  states  that, 
tbr  reaaouB  set  ont  In  detail  and  claimed  to 
be  aaffldent,  defendants  had  been  unable  to 
produce  theee  statutes  at  the  trial.  The  mo- 
tion was  ootttinaed  to  ttie  May  term  "to  al- 
low deCisndanta  time  to  i^odnce  In  court  said- 
Kentueky  atatntes  *  *  *  to  be  used  on 
the  bearliv  of  said  motion."  At  the  May 
torn  the  hearing  was  had,  Jn  which  the  ap- 
pellant offered  and  read  a  statute  of  Km* 
tuCfcy  to  the  effect  stated  In  the  motion.  The 
respondents  then  objected  to  its  Introduction 
for  the  following  reasons:  "For  the  reason 
It  la  not  shown  that  there  is  a  statute  of 
Eentuc^  now  In  force.  Second-  For  the 
reason  that  that  paragraph  might  be  modi- 
fled  by  another  paragraph;  and  for  the  rea- 
son be  is  offerlug  it  now  upon  a  motion  for 
a  new  trial,  and  It  Is  therefore  Incompetent 
and  Irrelevant,  and  does  not  tend  to  prove 
any  issue  In  the  case.  Fourth;  It  is  not  of- 
fered on  the  trial  of  the  case  proper.  Fifth. 
It  is  not  pleaded  In  the  case."  The  court 
sustained  the  obJe<Klon  and  excluded  the 
statute,  "for  the  reason  tliat  it  was  not 
pleaded,"  and  overruled  the  motion  for  a 
new  trial.  This  appeal  is  from  the  Interlocu- 
tory jndgmoit  determining  the  rit^ta  of  the 
parties. 

[1,  2)  1.  This  appeal  is  taken  from  an  In- 
terlocotory  Judgment  In  partition  determin- 
ing the  rights  of  the  parties  to  the  suit,  as 
provided  In  the  act  of  189S.  R.  8.  1909,  | 
2038.  Our  statutory  partition  is  broad  in  Its 
scope,  requiring  the  Inclusion  of  the  Inter- 
est of  every  person  who,  upon  any  contingen- 
cy, may  be  or  become  «ititled  to  any  bene- 
ficial interest  in  the  premises;  and  the  final 
Ju^ment  is  binding  and  conclusive  upon  all 
parties  to  the  proceedings  and  all  persons 
daimlng  nndw  thnn.  Id.  |  2687.  The  stat* 
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nte, ,  however,  althou^i  tt  provides  that  the 
interlocutory  Judgment  shall  declare  the 
right,  title,  and  Interest  of  the  parties,  peti- 
tioners as  well  as  defendants,  gives  it  no 
such  conclusive  force.  Id.  S  2572.  Although, 
as  a  matter  of  convenience,  tt  gives  the  right 
to  appeal  from  the  interlocutory  Judgment, 
in  so  far  as  it  determloea  the  rights  of  the 
parties  at  least,  it  takea  care  to  provide  that 
no  failure  to  a[^>eal  from  such  action  shall 
prejudice  the  right  of  a  party  to  have  the 
action  reviewed  on  an  appeal  from  the  final 
Judgment  It  has  accordingly  been  consist- 
ently held  by  this  court  that  this  Judgment, 
declaring  the  rights  of  the  parties  and  or- 
dering partition.  Is  under  the  control  of  the 
court,  and  may  be  set  aside  or  modified  at 
any  time  before  the  final  Judgment  Aull  v. 
Day,  133  Mo.  387,  84  8.  W.  678;  Akera  T. 
Hobbs,  105  Mo.  m,  18  S.  W.  682.  In  Park- 
inson V.  Capllnger,  65  Ha  28%  Uie  conrt  per- 
mitted a  new  party  to  be  made  and  to  file 
an  answer  setting  up  an  interest  In  tJie  prop- 
erty. Although  this  an>llcati(Hi  was  at  the 
same  term  at  which  the  Judgment  was  renr 
dered,  the  conrt  said:  la  no  prescrib- 

ed stage  of  tt»  Effo<seedlng  in  which  thia  ap- 
plication is  to  be  made  If  presented  <iwc- 
\ug  tlie  pendttiCT  ot  the  litigatton,  we  think 
It  la  timely  and  within  the  powa  of  the 
oonrt  to  para  upon  it**  In  the  Anil  Oaae 
the  court  qnotea  appro vln^y  from  ElUott, 
App.  IProc.  I  88,  as  followa:  "Until  there  la 
an  ultimate  Judgment  the  case  fa  not  finally 
disposed  of,  inasmuch  aa  the  trial  conrt  may 
change  its  rulings,  award  a  vnilre  de  novo, 
grant  a  new  trial,  or  make  some  such  order, 
notwithstanding  the  fact  that  In  other  rul- 
ings It  may  have  clearly  manifested  a  pur- 
pose to  carry  its  rulings  into  the  ultimate 
Judgment  or  decree."  That  case  Is  replete 
with  authorities  which  It  Is  unnecessary  to 
again  Incorporate  into  our  records.  The  con- 
clusion is  that  the  Interlocutory  Judgment 
Btands  merely  as  a  part  of  a  pending  pro- 
ceeding, and  la  under  the  absolute  control 
of  the  court 

[3]  In  the  exercise  of  this  control  the  trial 
court  upon  a  motion  for  a  new  trial,  reopen- 
ed the  inquiry  and  Invited  the  presentation 
of  farther  evidence.  Having  done  this.  It 
was  its  duty  to  act  with  reference  to  such 
new  evidence  as  it  obtained,  so  aa  not  to 
leave  the  matter  In  controversy  In  such  a 
condition  that  its  final  administration  would 
be  wholly  Inconsistent  with  equity  and  good 
conscience.  It  was  vested  with  Jurisdiction 
to  hear  further  evidence  for  the  sole  purpose 
of  doing  Justice  in  Its  final  Judgment;  and  if 
it  ftilled  in  this  the  dellnqnency  Is  subject  to 
correction  upon  appeal  to  the  same  extent 
and  for  the  same  reasons  that  apply  to  any 
other  Judicial  action.  It  follows  that  It  is 
our  duty,  in  determining  the  propriety  of  the 
Interlocutory  judgment  to  take  into  consid- 
eration, as  the  trial  court  should  have  done, 
the  entire  evidence  before  St 
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[4]  2.  Thla  leads  oa  to  consider  its  action 
In  excluding  the  statute  of  Kentucky  requir- 
ing tbe  estate  of  tbe  son  to  be  dlstrlbated  to 
his  father  and  mother  in  equal  parts.  As  we 
have  already  said,  the  court.  In  tbe  exercise 
of  its  undoubted  Jurisdiction,  Invited  the  of- 
fer of  this  testimony,  and  was  eollghtraed 
by  its  presentation,  and  should  therefore  have 
received  and  taken  it  Into  consideration,  un- 
less there  was  some  reason  to  the  contrary, 
other  than  the  fact  that  it  was  presented  out 
of  time.  Tbe  court  recognized  this  duty,  and 
In  the  interest  of  faclUtatlng  a  full  and  fair 
review  of  its  action  incorporated  in  the  rec- 
ord the  statement  that  its  exclusion  was  be- 
cause it  was  not  pleaded,  referring  evidently 
to  the  answer  of  the  appellant;  bo  that  the 
question  Is  presoited  whether  it  was  incum- 
bent vpcM)  her  to  plead  the  statute  as  a  part 
of  the  statttnent  of  her  defense. 

[5]  There  is  nothing  more  firmly  settled 
than  that  one  who  brings  an  action  founded 
upon  the  provlslonB  of  a  foreign  statute  must 
set  forth  those  provisions  in  his  pleading. 
This  Is  equaUy  tm^  whatever  may  be  the 
form  of  his  actim  or  tbe  nature  of  the  tla- 
blUty.  This  Is  Just  as  necessary  as  that  In 
actions  fonnded  upon  contract  he  should  set 
Corth  the  provisions  of  tbe  contract  upon 
which  he  r^es.  This  Is  as  tme  of  the  com- 
mon-law system  of  pleading  as  of  our  own 
Code,  which  ^ireasly  provides  that  only  the 
anbstantlve  facts  necessary  to  constitute  the 
cause  of  action  or  defense  shall  be  stated. 
B.  &  1909,  1  1818.  Although,  In  an  action 
upon  a  contract;  It  might  be  necessary  to  state 
tbe  condderatlon  iqran  whldi  the  nndwtak- 
Ins  of  tbe  defendant  is  fonnded,  as  tiiat  It 
was  paid  in  mon^,  the  sabstantfTs  ftct  Is 
the  payment  of  tbe  money;  and  It  would  be 
onnecessary  to  plead  the  manner  in  whicdi 
the  moD^  had  been  acquired,  altboogh  that 
might,  xindet  some  drcumstancee,  become  Im- 
portant as  a  matter  et  evidence.  In  the  pres- 
ent case  the  substantive  &ct  is  that  the  land 
was  paid  for  txf  her  husband  with  her  own 
separate  mon^.  The  manner  In  which  thla 
was  acquired  has  nothing  to  do  with  the 
question,  exc^t  as  it  may  become  Important 
as  a  mattN  of  evidoiGe  in  determining  wheth- 
er the  substantive  allegation  Is  tru&  The 
statate  of  Kentucky  was  Important  evldoice 
to  prove  this ;  ftnd  having,  In  tbe  exendse  of 
Its  Jurlsdictlfm,  entered  upon  the  Investiga- 
tion and  Invited  the  offer  of  this  evidence  It 
should  tuive  been  received,  and  we  must  now 
consider  It 

3.  Tbe  fiicts  In  this  case  cannot  be  said  to 
be  In  dilute.  The  Plnd^  fftmlly  vras  a 
large  one,  as  Is  shown  by-  the  pleadings,  and 
the  assKtlon  of  one  of  them  that  the  &ther 
had  no  money  until  after  the  death  of  their 
tffotfaer  Tom,  although  sadly  susceptible  of 
dlqiroof  were  It  not  tnie^  has  not  been  de- 


nied or  qutetioned;  that  he  aftoward  par- 
chased  and  paid  for  the  farm  in  question,  as 
well  as  the  Wllkerson  farm,  is  a  matter  the 
truth  or  falsity  of  which  can  be  easily  dem- 
onstrated. There  is  no  attempt  to  question  the 
neighbors  who  testlfled  as  to  the  statemoits 
of  Mr.  Pindell  that  the  land  In  question  be- 
longed to  bis  wife,  and  was  purchased  with 
her  money.  All  the  sons  and  daughters  of 
Mr.  and  Mr&  Pindell,  who,  presumably,  were 
raised  In  the  family,  and  acquainted  from  ob> 
servatlon  with  Its  history,  and  are  now  the 
adversary  claimants  to  their  mother,  are  si- 
lent, save  one,  who  gives  Important  testimo- 
ny in  her  favor.  The  others  have  chosen  to 
remain  in  the  attitude  of  sitting  silent  and 
saying  to  th^r  mother,  **Prove  your  ri^t  if 
you  can."  She  has  proved  It  np  to  the  point 
which  calls  on  them  to  spotk. 

[I]  It  Is  said  that  the  burden  Is  on  her  to 
show  tiiat  she  did  not  expressly  assent  In 
writing  to  the  disposition  of  her  money  for 
his  own  use  and  benefit.  We  do  not  so  an* 
derstand  the  law.  The  statute  requiring 
sudi  assent  Is  founded  npon  the  fact  Qiat  In 
tbe  fiimlly  economy  the  wife  has  her  own 
separate  and  Important  duties  to  perform, 
which  In  this  case  included  the  bearing  and 
rearing  of  at  least  12  dilldrai;  and  tlia  hu» 
band,  In  the  occupancy,  use^  care^  and  protec- 
tion of  her  property,  is  di^ng  nothing  more 
■than  his  own  duty,  for  wbldi  lie  can  claim 
no  qieclal  advantage  over  her.  The  recript 
of  her  money  by  her  husband  Is  presumed  to 
be  for  her  use,  ^nd  the  bnrdoi  Is  npon  him 
to  remove  the  fffesnmptlon  by  evidence;  and 
It  makes  no  different  In  this  respect  wheth- 
er he  Invests  It  in  real  estate  <ff  ke^  It  In 
his  pocket  Bice  r.  Shipley,  109  Mo.  300.  60 
B.  W.  74a  It  during  Us  Ufedme^  he  iHalnis 
the  property  as  his  own,  her  written  assent 
that  It  should  be  so  Is  a  muniment  of  his  ti- 
tle.  His  children  seem  to  be  now  claiming 
under  him,  and  from  that  standpoint  It  Is  a 
muniment  of  theirs,  and  It  Ui  th^  duty  to 
produce  It  This  land,  having  beoi  pon^baa- 
ed  by  the  deceased  husband  with  money  of 
the  wife,  acquired  1^  Inheritance  from  bet 
son  dming  the  marriage,  was  charged  with  a 
trust  In  her  favor.  James  v.  Orott,  157  Ha 
4<^  S7  S.  W.  lOSl;  Jolinstm  v.  Johnston, 
178  Ma  01,  78  B.  W.  a02,  61  Lb  B.  A.  166,  06 
Am.  St  Bep.  486;  MlUer  t.  Slnpaky,  158  Ma 
648,  fiO  S.  W.  000;  Blce  V.  Shipley,  supra. 

It  results  that  tbe  Interlocutory  Judgnomt 
of  the  Schuyler  county  circuit  court,  from 
whldi  this  an>eal  Is  tatoi,  Is  reversed  and 
the  cause  renuuded  to  mat  court,  with  dlre<> 
tlons  to  proceed  In  accordance  with  this  opin- 
ion. 

PER  CURIAM.  The  foragfring  opinion  of 
BBOWN,  0.,  Is  adopted  as  tbe  o^nlon  of  tba 
court  All  concur. 


Digitized  by 


SnUiWXLIi  T.  BELL 


85 


STILLWIILL  T.  BBIjL. 

(SapniM  Ooort  oi  Ifiauari.  DiTWon  Na  1. 

Feb.  ^  1913.) 

1,  Trial  «  S73*)— Bquitt  Cadbb— Ihstbuo- 

TIONS— NBCEsaiTT. 

InstnictioDB  have  no  place  in  proceedings 
in  equity,  and  hence  the  lefneal  to  give  re- 
quested instructions  bearing  only  on  a  count  in 
equity  was  not  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  S  883;  Dec  Dig.  fi  373.*] 

2.  Equity  (J  66*)— Maxims— Unclean  Hands. 

>ybere  a  huabaod  conveyed  land  by  deed  Id 
which  his  wife  joined  intending  to  defraud  the 
wife  by  obtaining  a  divorce  and  then  procuring 
a  reconveyance,  equity  would  not  compel  a  re- 
conveyance, since  the  husband  did  not  come  into 
court  with  clean  hands, 

[Ed.  Note.— For  other  cases,  see  Equit7>  Oent. 
Dig.  M  18S-1S7;  Dec  Dig.  1  66.*] 

Appeal  from  Circuit  Ooort,  Ozai^  Oonnty; 
John  T.  Moore,  Judge. 

Action  by  John  M.  StillweU  against  Owen 
Bell.  Jndgment  for  defendant,  and  plalntUC 
appeals.  Affirmed. 

A.  H.  Buchanan.  <tf  Ava,  for  appelant 
G.  W.  Boone,  of  OalDesriUe,  O.  W.  Tbombet- 
ry,  of  Galena,  and  T.  J.  Liina«  of  Gainesville 
tor  reapondoit. 

BLAIR,  G.  This  Is  an  appeal  from  a  Jadg- 
ment  for  defendant  In  the  drcnlt  court  of 
Ozark  county  In  a  salt  to  cancel  a  deed  and 
for  possesBion  of  120  acres  of  land.  In  1900 
plaintiff  and  Ms  wife  executed  a  general 
warranty  deed  by  which  they  conveyed  to 
defendant  the  land  In  question  for  a  recited 
consideration  of  (150.  PlalntUTs  testimony 
was  to  the  effect  that  he  acquired  the  land 
in  1894,  and  some  time  thereafter  was  ar^ 
rested  on  the  charge  of  Bedodng  Dorcas 
Royal,  and  while  under  arrest  married  her  to 
avoid  prosecution,  and,  thou^  his  wife  dis- 
closed to  him  her  father  was  responsible  for 
ber  condition,  he  lived  with  her  for  some 
five  mouths.  Plaintiff  Cestlfled  that  the  deed 
to  defendant  was  made  pursuant  to  a  stig- 
gestlon  by  the  latter  that  the  only  way  for 
plaintiff  to  keep  the  land  was  to  convey  It 
to  some  friend,  get  a  divorce,  and  then  have 
the  land  reconveyed.  With  this  In  view, 
plaintiff  says  be  made  the  deed  to  defend- 
ant; the  lattw  agreeing  to  reconvey  when 
plaintiff  ''was  free"  and  requested  a  reoon- 
Teyance.  Plaintiff  had  resumed  his  marital 
relation  and  was  living  with  his  wife  when 
the  deed  to  defendant  was  executed,  and  she 
Joined  in  the  deed.  Thereafter  the  pair 
moved  to  Arkansas  and  lived  together  as 
man  and  wife.  I<^lnally  the  wife  secured  a 
divorce.  According  to  plaintiff,  the  deed  to 
defendant  was  made  for  the  express  purpose 
of  excluding  the  wife  from  any  Interest  In 
the  land,  was  without  consld^atton,  and 
made  with  the  agreement  mentioned  as  to  re- 
conv^ance  after  divorce.   He  admitted  re- 


ceiving ¥60  of  the  pundiase  price,  but  de- 
clared this  a  sham  payment  made  to  give 
color  to  the  transaction,  and  that  he  re- 
turned the  money  to  defendant  There  was 
some  evidence  defendant  had  said  he  had 
as  much  right  to  "beat  John  out  of  the  land 
as  John  had  to  beat  his  wife  out  of  it" 
Other  evidence  as  to  the  neighborhood  talk 
and  rumors  and  ex  parte  declarations  of 
plaintiff  was  admitted.  Defendant  testified 
he  bought  this  land  on  plaintiffs  insistence 
and  paid  for  It  the  sum  mentioned  In  the 
deed.  He  denied  any  agreement  to  reconvey. 
He  had  cleared  some  of  the  land  and  Improv- 
ed the  place  In  other  ways,  had  paid  all  the 
taxes  since  the  date  of  the  deed,  bad  rented 
part  of  the  tract  for  a  time  to  plaintiff,  and 
collected  the  rent  from  him.  The  payment 
of  rent  is  denied  by  plaintiff,  who  admits, 
however,  defendant  took  one-third  of  certain 
crops  raised  by  him,  but  says  defendant  said 
he  did  so  to  "keep  down  a  fuss  at  home." 
There  was  evidence  that  for  veracity  the 
reputation  of  neither  party  to  the  suit  was 
good,  though  plaintiff  seems  to  have  be«t 
worsted  in  the  Interchange. 

[1  ]  1.  The  evidence  was  all  given  orally. 
Is  brought  here  in  narrative  form,  and  there 
Is  nothing  In  the  record  to  indicate  the  trial 
court  found  against  the  weight  of  It  Coun- 
sel concedes  he  is  not  In  a  position  to  ques- 
tion the  court's  findings  as  against  the 
weight  of  the  evidence,  but  urges  there  was 
error  In  the  refusal  of  an  offered  instruction. 
The  finding  on  the  equity  count  enued  the 
case,  and  It  was  on  the  evidence  adduced  nn* 
der  this  count  the  instruction  mentioned  was 
offered.  Instructions  have  no  place  In  pro- 
ceedings in  equity,  and  the  refiual  of  the  In- 
struction asked  is  to  be  Interpreted  here  as 
a  mere  recognition  of  this  role  by  the  trial 
court  The  cases  cited  announce  the  rule  in 
actions  at  law  tried  to  the  court  without  a 
Jury,  bnt  that  rule  is  not  applicable  in  this 
case.  The  Judgment  might  well  be  affirmed 
without  further  comment 

[2J  2.  Plaintiff  baa  no  standing  to  set 
aside  the  deed.  His  admitted  purpose  was 
to  defraud  his  wife  of  her  rights  in  the  land. 
He  had  condoned  ber  oflenses,  1^  any,  and 
cannot  now  assert  her  wrongdoing  in  a  suit 
of  thU  fchid.  He  conld  not  have  bo  asserted 
it  in  the  divorce  case  after  condonation. 
Having  made  the  deed,  according  to  bis  own 
testimony,  to  defraud  ber,  bis  hands  are 
unclean,  and  equity  will  not  aid  bim.'  The 
case  of  Davis  v.  Luster,  64  Mow  43,  is  not 
in  point  The  deed  there  considered  was  ex- 
ecuted under  duress. 

The  Judgment  Is  affirmed. 

BROWN,  C,  concnm 

PER  CURIAM.  The  forcing  t^ilnlon  of 
BLAIR,  O.,  Is  adopted  as  the  opinion  of  the 

court.    All  the  Judges  concur. 
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(SupMiM  Oonrt  of  MiHoori,  Dividon  No.  1. 
Feb.  28,  19180 

Death  2S*>— Aohons  roB  Oausino— Feb- 

BOHB  EiNTXCLED  TO  SUE — SSTTUUXNT. 

Under  Ber.  St  1899,  f  2864,  as  amended 
in  1906  (BeT.  St.  1909,  8  6^},  providing  that 
the  owner  of  a  railroad  through  the  negligence 
of  whose  employti  a  person  la  killed  shall  pay 
from  $2,000  to  #10,000  in  the  discretion  of  the 
jary,  which  may  be  sued  for  and  recovered  by 
the  nnsfaand  or  wife  of  deceased,  or  if  the  hus- 
band or  wife  fails  to  sne  within  six  months  aft- 
er the  death,  then  by  the  minor  child  or  chil- 
dren, where  the  widow  settled  with  the  railroad 
company  and  released  It  of  liability  without 
bringing  any  action,  the  minor  cbildren  coald 
not  sne  after  waiting  six  months ;  the  bringing 
of  suit'  not  being  a  condition  precedent  to  the 
widow's  appropnation  of  the  cause  of  action. 

_  Note.— For  other  cases,  see  Death,  Gent 
;  i  27;  Dee.  Dig.  i  £i*r 

Appeal  from  St  Louis  Otrcnit  Gonrt;  Matt 
O.  Reynolds,  Judge. 

Action  by  Margaret  Pearl  Hamilton,  by 
ber  next  friend,  Kat»  Snow,  against  the  Bfla* 
Bouri  Pacific  Railway  Company.  From  a 
Judgment  for  defendant,  plaintiff  api>eala. 
Affirmed. 

J.  ft  Tan  Slyke,  of  St  Lonla,  for  appel- 
lant Martin  U  Clardy,  Henry  O.  Herbel, 
R.  T.  Ralley,  and  3.  F.  Green,  all  of  St 
Louis,  for  respondent 

BROWN,  a  This  Is  a  salt  by  tbe  plain- 
tlfl^  a  minor  child  of  Charles  M.  Hamilton, 
to  recoTer  the  penalty  prescribed  by  section 
2864  of  the  Bevlsed  Statutes  of  Missouri  of 
1880,  as  amoided  In  1906,  and  incorporated 
with  the  amendment  In  section  5426  of  the 
Bevlsed  Statutes  of  Missouri  of  1900,  for 
the  death  of  her  father,  occasioned  by  ttie 
negligence  of  the  employes  of  defendant 
while  running  and  managing  its  railway  cars. 
The  answer  pleads  with  all  necessary  de- 
tail tliat  within  less  than  one  month  after 
Mr.  Hamilton's  death  tbe  defendant  paid  to 
Mrs.  Jennie  Hamilton,  his  lawful  wife,  12,600 
in  lawful  money  of  the  United  States  In  full 
payment,  satisfaction,  and  discharge  of  all 
claims  and  rights  of  action  growing  out  of 
his  death,  and  that  she  executed  and  deliv- 
ered to  defendant.  In  consideration  thereof, 
a  full  release,  acquittance,  and  discharge  of 
all  causes  of  action,  claims,  or  demands  of 
any  character  whatsoever  resulting  from  his 
said  death,  and  that  the  same  constituted  a 
bar  to  this  action.  After  the  overruling  of 
a  motion  to  strike  out  the  plea,  to  which  ex- 
ceptions were  properly  saved,  the  plaintiff 
declined  to  plead  further,  upon  which  the 
court  gave  Judgment  for  defendant,  from 
which  this  appeal  is  taken.  Tbe  only  ques- 
tlon  raised  is  upon  the  sufficiency  of  de- 
fendant's plea.  If  it  is  good  In  bar  of  the 
action,  the  judgmoit  dionld  be  affirmed;  If 


not,  it  will  hare  to  be  reversed  and  zemandr 
ed  for  trial  npm  the  merits. 

The  statute  provides  tliat  In  such  cases  the 
owner  of  the  railroad  (the  defendant  In  thla 
case)  "shall  forfeit  and  pay  as  a  penalty, 
for  every  such  person  •  •  *  so  dying, 
the  sum  of  not  less  than  two  thousand  dol- 
lars and  not  exceeding  ten  thousand  doUata 
in  the  discretion  of  the  Jury,  which  may  be 
sued  for  and  recovered:  First,  by  the  hus- 
band or  wife  of  the  deceased;  or,  second,  if 
there  be  no  husband  or  wife,  or  be  or  she 
fails  to  sue  within  six  months  after  such 
deatli,  then  by  the  minor  diild  or  cbildroi 
of  the  deceased;  *  *  *  or  fourth,  if 
there  be  no  husband,  wUe,  minor  child  or 
minor  children,  *  *  •  then  In  such  case 
suit  may  be  instituted  and  recovery  had  by 
the  administrator  ot  uecutor  of  ttie  de- 
ceased.** It  is  contended  by  tbe  appellant 
that  by  the  terms  of  this  statute  Ote  vridow 
has  no  cause  of  action  until  she  appropri- 
ates it  1^  brluj^ng  suit;  tliat  the  brlnghag 
of  the  suit,  in  otiter  words,  is  a  condltitui 
"which  most  be  performed  before  tbe  cause 
of  action  TOBts"  In  her;  in  stiU  ofiber  words, 
tiiat  the  bringing  of  tiie  salt  Is  made  a  eon- 
dltlott  precedent  to  the  approprlatUm  of  the 
cause  of  action.  This  seems  to  reverse  the 
usual  order  of  procedure  in  the  aiforcement 
of  legal  rights.  In  whkb  suit  Is  bnnubt  upon 
an  existing  cause  of  action.  Instead  of  the 
cause  of  action  being  created  by  the  suit 
Tbe  appellant  evolTea  tUs  theory  from  the 
proposition  which  has  been  frequently  re- 
peated by  this  court  that,  tills  b^ng  a  penal 
suit  In  Oie  sense  that  tiw  recomy  antiior- 
bed  la  named  a  penalty,  It  Is  to  be  strictly 
consbued;  so  the  rls^t  of  action  can  only 
vest  in  the  manner  prescribed  by  Us  Tery 
words.  It  Is  not  often  that  tids  maxim  1b 
invoked  as  an  aid  to  the  recovery  of  a  pen- 
alty. 

Tbe  plaintiff  develops  this  theory  appar- 
ently from  a  remark  of  this  court  In  McNa- 
mara  t.  Slavens,  76  Mo.  831,  wbere  It  said : 
"Tbe  statute  gives  the  surviving  husband  or 
wife  six  montlis  within  which  to  elect  to  ap- 
propriate the  cause  of  action;  the  dectioo 
to  be  made  by  the  institution  of  a  suit  If 
the  surviving  husband  or  wife  sue  within 
six  months,  that  is  an  exercise  of  the  option 
given  by  the  statute.  He  or  she  then  has 
absolute  control  of  tbe  cause  of  action  as 
of  any  common-law  right  of  action  he  or  eOie 
may  have,  and  may  compromise,  release,  or 
otherwise  settle  the  matter  in  controversy 
wltb  tbe  defendant."  We  do  not  think  this 
statement  will  bear  the  construction  that  the 
widow  has  no  cause  of  action  until  she  shall 
elect  to  have  one  by  bringing  suit  The  elec- 
tion there  referred  to  is  simply  the  election 
that  one  makes  who  has  a  cause  of  action 
and  determines  to  avail  himself  of  it  by  the 
suit  Nor  do  we  think  the  use  of  the  word 
"then"  in  the  succeeding  sentence  indicates 
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tbat,  in  die  oidnlou  of  the  court,  she  may  not 
ctHnpromlae,  release  or  otberwlse  settle  the 
matter  In  controTersy  before  bringing  suit 
The  court  was  simply  speaking  In  terms  of 
the  eaoe  before  It 

We  think  the  statute  Is  plain.  The  an* 
thorlty  to  bring  salt  necessarily  Implies  an 
erlRtlng  cause  of  action  upon  which  it  may  be 
brouglit  Even  were  this  not  so,  tbe  cause  of 
action  la  expressly  created  by  tbe  words 
"shall  forfeit  and  pay."  Tbe  time  limited 
In  wtaidk  the  widow  may  bring  salt  Is  dmply 
a  limitation  upon  tbe  time  during  which  she 
may  me  aptm  and  otherwise  control  the 
cause  of  action  so  created. 

It  follows  that  the  judgment  of  the  dr- 
coit  coort  most  be^  and  It  la,  affirmed. 

PER  CURIAM.  The  foregoing  opinion  of 
BROWN,  O,  Is  adopted  as  tbe  oplnl<m  oS  the 
court 


CPTT  OF  ST.  LOUIS  t.  YOUNG. 
(Supreme  Court  of  Hissourl,  ZMvisliHi  No.  1. 
Feb.  28,  1913.) 

1.  CuiaRAi.  Law  Q  804*)  —  Judioui.  No* 
TicE— Town  Oboikahoes. 

Courts  do  not  take  judicial  notice  of  town 
ordinances. 

(Ed.  Note.— For  other  cases,  see  Orimiaal 
Law,  Gent  Dig.  SS  296^,  700-T17;  Dec.  Dig. 
{  304.*] 

2.  HUHICIPAL  COBPOBATIOITS  ({  642*)  —  PO- 
LICE Bequlatioks  —  Appeal  —  Recobd— 

CXTT  OSDINAnOE. 

Where  accused  was  convicted  of  violating 
a  city  ordinance,  he  was  bound  to  Insert  tbe 
same  in  his  abstract  of  record  on  appeaL 

[Ed.  Note.— For  other  eases,  see  Mnni^;»al 
Corporations,  Cent  Dig.  K  1412-1415;  Dec. 

3.  Gbihinal  Law  Q  llOS*)  —  Appial  —  Ab- 

STBACT^FOBU. 

An  abstract  of  record  on  appeal  from  a 
conviction,  which  commingled  matter  of  excep- 
tion with  matter  of  record  proper  and  matter 
contained  in  record  entries,  without  earmark 
to  sbow  eeparation  between  tiiem,  was  fatally 
defective. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I«w,  Cent  Dig.  H  2881-2884;  Dee.  Dig.  1 
1108.*] 

.^V>eal  from  St  Louis  Coort  of  Criminal 
GorrectloD :  B^amln  J.  Klene,  Judge. 

In  O.  YoODg  waa  convicted  of  violating 
an  ordinance  of  tbe  City  of  St  Lonls,  and  he 
appeals.  Affirmed. 

Zachrltz  &  ZaehrltE,  of  St  Louis,  for  ap- 
ptiUant  WUllam  B.  Balrd  and  Robert  Bark- 
ham,  both  of  St  Louis,  for  respondent 

LAMM,  J.  Defendant,  dalmlng  the  ordi- 
nance was  Invalid  on  many  groonda,  waa  con- 
victed In  tbe  police  court  of  St  Louis  for 
violating  certain  sections  of  ordinance  22908 
of  tibat  dty,  relating  hosidtals,  lylng-ln 
establlahments*  lock  hospitals,  etc.  He  ap- 
pealed to  tbe  court  of  criminal  correction, 
wheov,  again  convicted,  he  was  fined  flOO 


and  costs.  Appealing  tb  this  court  and  rala- 
Ing  a  group  of  grave  and  toterestlng  ques* 
tions,  he,  preparatory  to  a  bearing,  ffied  a 
printed  abstract  of  the  record,  as  in  duty 
bound  to  do  under  our  rules.  Bis  abstract 
shows  plaintiff  dty  put  In  evidence  the  ordi- 
nance on  which  the  prosecution  is  based,  but 
Is  silent  on  every  Jot  and  tittle  of  Its  tema 
and  provisions.  Why? 

[1]  Do  appellate  courts  take  Judicial  no- 
tice of  town  onUuances?  They  do  not  (Cox 
v.  St  Loals,  11  Mo.  431) ;  neither  6a  trial 
courts  (St  Louis  V.  Henning,  235  Mo.  loc  dt 
62.  138  S.  W.  5).  We  are  told  that  Sir  John 
Falstaff  in  a  blazing  «H!onnter  of  wit  with 
Prince  Hemy  speaks  of  "old  father  antic  the 
law.*'  King  Henry  lY,  pt  1,  act  1,  |  2. 
Whethw  the  alleged  r^rter  of  his  all^;ed 
waggery  and  wisdmn  (who  had  Indeed  "a 
mighty  trick  of  saying  things")  got  his  cue 
anent  ta.tber  antic  tnm  tbe  fact  that  every 
man  la  presnmed  to  know  the  law  (except 
possibly,  the  Jodga  who  ezpoonda  IQ,  and 
from  the  other  fact  that  every  Inhabitant  of 
a  town  la  presumed  to  know  its  ordinances 
(Boonvllle  V.  Stephens,  288  Mo.  loa  dt  S5T, 
141  S.  W.  Ull),  except  the  Jndge  who  tries 
an  ofltender  for  Ineadilng  fhem,  will  never 
be  known;  but  the  possibility  la  attractive' 
even  to  a  sober  Judicial  mind.  "Whatevw  of 
incongruity,"  says  Brown.  C,  In  St  Lonls  v. 
Henning,  236  Mo.  loc.  dt  61,  B2,  138  8.  W. 
7,  "there  may  be  in  a  mle  which  creates  a 
conclusive  presumption  that  the  wandering 
vagrant  who  sojourns  for  a  day  in  St  Louis 
knows  more  of  Its  local  laws  than  the  court 
which,  by  Its  Judgment  affords  him  rest  and 
refreshment  In  the  city  prison,  has  become 
unimportant  In  view  of  a  uniform  line  of 
dedslons  of  this  court" 

[2]  Accordingly  appellant  should  have  ab- 
stracted those  provisions  of  the  ordinance 
he  challenges.  Respondent  prints  an  addl* 
tlonal  abstract  silent  on  the  ordinance.  In 
respondent's  statement  of  the  case,  however, 
the  ordinance  is  printed  In  full;  and.  If 
there  was  nothing  else  the  matter  with  ap- 
pellant's abstract,  we  might  piece  It  out  (ex 
gratia)  vrith  the  ordinance  respondent  has 
brought  here  as  part  of  Its  statement 

[3]  But  there  la  something  else  the  matter. 
The  abstract  Is  constructed  on  a  plan  steadi- 
ly condemned  by  this  court  as  so  Inhereutly 
bad  as  to  be  fia.ta1Iy  defective,  viz.,  It  com- 
mingles In  an  undistinguishable  mass  matter 
of  exception  with  record  proper  and  matter 
contained  In  record  entries,  without  any 
earmark  to  guide  us  In  telling  where  one  be- 
gins or  the  other  leaves  off.  In  that  fix  we 
cannot  know  what  is  In  tbe  blU  of  excep- 
tions. Tbe  rule  is  that  since  matter  of  re- 
ception must  be  In  the  bill  of  exceptions,  the 
abstract  of  the  bill  should  show  that  matter 
of  exception  are  In  the  bill.  There  Is  only 
one  reference  In  the  abstract  to  a  bill  et  ex- 
c^»tl(Hi8,  and  that  (at  its  very  doae)  relates 
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to  tbe  flllng  of  one  within  the  leave  granted. 
New  rule  31  does  not  help  appellant 

The  Judgment  below  being  presumptively 
correct,  and  finding  It  reapomdve  to  the  plead- 
ings, It  Is  affirmed  under  the  authority  of 
many  cases.  We  cite  some  as  samples.  From 
these  discern  all:  Reno  y.  Fibs  Jarrell,  163 
Mo.  loc  dt  413,  68  S.  W.  808;  State  r.  Baty, 
166  Mo.  561,  66  S.  W.  428 ;  Clay  v.  Publishing 
Co.,  200  Mo.  loc.  dt  672,  673,  98  S.  W.  675; 
Stark  T.  Zehader,  204  Ma  loa  dt  448,  449, 
102  S.  W.  092 ;  Gilchrist  v.  Bryant,  213  Mo. 
loc  clt  443.  Ill  S.  W.  1128;  Harding  v. 
BedolK  202  Mo.  625,  100  S.  W.  638;  Kolokas 
V.  Railroad,  223  Mo.  460,  122  S.  W.  1082; 
Wallace  v.  Llbby,  231  Mo.  341,  132  S.  W. 
665 ;  Keaton  t.  Weber,  233  Mo.  loc.  cit  694. 
136  S.  W.  342.  While  the  point  la  not  raised 
by  counsel,  yet  that  is  Immaterial.  This 
court  may  -raise  It  sua  siwnte.  Hutson  t. 
Allen,  236  Mo.  645,  139  S.  W.  121. 

Let  the  Judgment  be  affirmed.  It  is  «o 
ordered.  All  ooncnr. 


CITT  OF  ST.  LOUIS  v.  BENDER. 
(Supreme  Court  of  Missouri,  Dlvisloa  No.  1. 
Feb.  28,  1A13.) 

1.  MuniciPiX  CoBPOBATioifs  a  642*)  — Bb- 
oovBBT  or  Penaltt— Bevibw  bt  wbzt  or 

Erbob. 

While  the  criminal  i»rocednre  is  applicable 
in  a  manner  to  quasi  civil  suits  to  recover  the 
penalty  for  violating  a  city  ordinance,  the  city 
is  permitted  to  bring  a  writ  of  error  to  a  Judg- 
ment discharging  defendant 

[Ed.  Note. — For  other  cases,  see  Municipal 
CoHKinttiona,  Gent  I^.  it  1412-1416;  Dec. 

2.  Licenses  (|  40*)  — Pluubkbs— Afpbxh- 

11CE8. 

Tbe  term  "apprentice"  includes  all  per- 
sons, irrespective  of  ase,  who  by  contract  place 
themselves  in  a  positioo  to  learn  a  trade  and 
undertake  to  do  so  in  good  faith,  so  that  a  man 
32  years  of  ase  could  becopie  a  plumber's  ap- 
prentice, within  an  ordinance  making  it  a  mis- 
demeanor to  work  at  plumbing  wiuiout  a  li- 
cense, nceptlng  however,  an  apprentice  work- 
ing for  a  licensed  plumber. 

[Ed.  Note.— For  other  caaes,  see  Licenses, 
Cent  Dig.  SS  79-83;  Dec.  Dig.  1  40.* 

For  other  deficitioDS,  see  Words  and  Phrases, 
VOL  1,  pp.  464,  465.] 

Error  to  St  Louis  Court  of  Criminal  Cor- 
rection ;  Wilson  A.  Taylor,  Judge. 

OuB  Bender  was  charged  with  engaging  in 
the  business  of  plumbing  wlthont  a  license, 
contrary  to  a  city  ordinance,  and  was  dis- 
charged, and  the  city  brings  error.  Affirmed. 

This  cause  had  its  orlfrln  In  the  police 
coart  In  and  for  the  dty  of  St  Louis,  by  iu- 
formation  as  foUows :  "To  tbe  Police  Justice 
of  the  Second  District  Police  Court  of  tbe 
dty  of  St  Louis,  Missouri,  March  20,  1908. 
State  of  Missouri,  City  of  St  Loula.— es.: 
City  of  St  Louis,  March  19th,  A.  D.  1008. 
Ons  Bender.  To  tbe  City  of  St  Louis,  Dr. 
To  one  hundred  dollars  for  the  violation  of 


an  ordinance  of  said  dty,  being  Ordinance 

No.  23007,  chapter   ,  arUde   

section  10.  Approved  April  1, 1907.  In  this, 
to  wit:  In  the  dty  of  St  Louis,  and  state 
of  Missouri,  on  the  19th  day  of  March,  1908, 
the  said  Gus  Bender  did  then  and  there  en- 
gage in  and  work  at  tbe  business  of  plumb- 
ing as  J(}urueyman  plumber  without  having 
secured  a  certificate  of  qualification  or  license 
as  required  to  do,  and  not  being  an  appren- 
tice, to  wit  at  and  In  tbe  building.  No.  3207 
Cass  avenue,  contrary  to  tbe  ordinance  in 
such  cases  made  and  provided.  E.  P.  Creecy, 
Chief  of  Police  of  the  Oty  of  St  Louis." 
In  the  police  court  tbe  defendant  was  con- 
victed and  fined  $100.  From  that  Judgment 
he  appealed  to  tbe  St  Louis  Court  of  Crim- 
inal Correction.  Jn  the  Court  of  Criminal 
Correction  the  record  discloses  that  defend- 
ant interposed  a  demurrer  to  the  complaint 
thus  stated:  "Now  at  this  day  comes  de> 
fendant  and  demurs  to  the  information  here- 
in for  reasons  following:  First  Tbe  Informa. 
tlon  ftUs  to  allege  facts  snffldent  to  con- 
stitute an  ofTdnse.  Second.  The  InformatloB 
fails  to  allege  facts  sufficient  to  show  a  vio- 
lation of  Ordinance  No.  2S007,  section  10, 
approved  April  1,  1907.  ot  the  dty  of  St 
Louis.  Third.  Ordinance  No.  23007.  section 
10,  of  the  dty  of  St  Louis,  upon  which  the 
Information  herein  Is  bottomed.  Is  tittconsti- 
tntlonal  and  void.  Fourth.  Because  said  or- 
dinance Is  In  violation  of  sectUm  80,  artlde 
2  of  the  Constltntlon  of  Missouri.  Fifth.  Be- 
cause said  ordinance  Is  la  violation  of  see- 
tion  1  of  tbe  fourteenth  amendment  to  the 
Constitution  of  tbe  United  States.  Sixth. 
Because  under  flie  charter  of  tbe  dty  of  St 
Louis  the  municipal  assembly  has  no  power 
or  authority  to  pass  ssld  ordinance."  This 
the  court  overruled,  and  thereafter,  on  the 
same  day,  a  trial  by  Jury  was  walvsd  and 
the  cause  tried  out  upon  the  facta  by  the 
court,  who  at  the  end  of  the  trial,  after  some 
days*  consideration  of  the  law  and  facts^  en- 
tered a  Judgment  dlscba^tng  the  defendant 
From  tbls  Judgment  the  dty  of  St.  Lonts 
sued  out  Its  writ  of  error  here,  and  the  pro- 
ceedings of  that  court  under  the  writ  of  ei^ 
ror  Is  the  case  now  here.  Further  facta  and 
the  points  mads  will  be  noted  In  the  course 
of  the  opinion. 

Lambert  E.  Walther  and  Q.  B.  Arnold, 
both  of  St  Louis,  for  plaintiff  In  error.  T. 
J.  Bowe,  Thos. '  J.  Rowe,  Jr.,  and  Henry 
Rowe,  all  of  St  Lonls,  for  defendant  In  er- 
ror. 

GRATES,  J.  (after  stating  the  fftets  as 
above).  [1]  1.  Question  Is  raised  as  to  the 
right  <tf  the  dty  to  sue  out  ttils  writ  of  error. 
In  tbe  view  of  the  focts  Involved  tn  this  rec- 
ord we  have  conduded  not  to  go  into  the 
field  of  authorities,  a  discussion  of  whldi 
would  be  necessary,  and  many  of  which  are 
not  dted  in  respondent's  brief.  Such,a  discus- 
sion would  Involve  a  review  of  our  cases  on 
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the  character  of  a  salt  to  recover  a  penalty 
for  the  violation  of  oar  dty  and  town  ordi- 
nances. We  have  differently  defined  the  suit 
as  dvil  or  quasi  civil.  We  bave  applied  in  a 
way  the  criminal  procedure  to  such  actions^ 
bat  we  have  always  entertained  an  appeal  by 
the  city  wtiere  the  defendant  was  discharged 
of  liability.  When  a  defendant  is  acquitted 
in  a  criminal  case,  upon  a  trial  either  before 
court  or  Jiu-y  (as  In  a  misdemeanor  he  could 
be  so  tried  by  court,  if  he  waived  a  Jury), 
we  have  looked  upon  such  acquittal  as  the 
end  of  the  case.  The  state  in  such  case  is 
debarred  of  an  appeal.  But  as  stated  above, 
when  the  municipality  loses  in  one  of  these 
dty  actions  to  recover  a  penalty,  the  courts 
of  Missouri  have  always  entertained  such 
an  appeal.  If  the  case  is  such  as  could  be 
reviewed  upon  appeal  we  can  see  no  good 
reason  for  saying  that  It  could  not  be  re- 
viewed upon  a  writ  of  error.  In  view  of  our 
conclusions  upon  the  remainder  of  this  -rec- 
ord, we  shall  not  delve  Into  further  case  law, 
but  proceed  upon  the  theory  of  the  case  being 
properly  here. 

[2]  2.  The  real  crux  of  this  case  Is  wheth- 
er or  not  the- court  properly  acquitted  and 
discharged  the  defendant  under  the  evidence. 
The  charges  we  have  fully  set  out  The  dty 
reltes  upon  section  10  of  Ordinance  No.  23007, 
which  section  :%ads:  "Any  person,  firm  or 
cori^ratlon  or  the  agent  or  officer  for  any 
BDch  person,  firm  or  corporation,  who  shall 
engage  In  or  work  at  the  business  of  plumb- 
ing In  the  dty  of  St  IauIs,  except  apprentices 
working  for  duly  licensed  plumbers,  without 
first  having  been  duly  licensed  as  required 
by  the  provisions  of  this  ordinance,  shall  be 
deemed  guilty  of  a  misdemeanor,  and,  upon 
comictlon  thereof,  shall  be  fined  not  less 
than  ten  dollars  nor  more  than  one  hundred 
dollars  for  each  offense."  It  will  be  noticed 
that  this  ordinance  excepts  "apprentices," 
and  the  meaning  of  this  term  as  it  appears 
here,  and  as  of  course  It  must  be  determined 
from  the  whole  body  of, the  act,  is  one  of 
Uie  questions  In  the  case.  This  defendant 
was  tried  upon  the  facts  and  found  not 
guilty.  The  dty  contends  that  the  word  **ap- 
prentices"  as  used  in  the  act  has  an  exceed- 
ingly technical  meaning,  and  only  applies  to 
boys,  duly  "articled"  to  some  mechanic,  and 
could  not  ai^ly  to  this  defendant,  whom  «■ 
we  take  it  Is  a  man  of  mature  years  (32 
years)  trying  to  learn  the  bnslness  of  plumb- 
ing. According  to  the  evidence  he  had  tried 
to  pass  the  examination  for  the  position  of 
"Journeyman  plumber,"  but  failed.  After 
such  fallore  he  applied  to  Mr.  Hooebln,  whom 
we  take  It  was  a  licensed  plnmber.  because 
such  fact  Is  not  denied  in  the  briefs  or  ree- 
oid,  and  there  Is  some  evidence  tending  to 
show  that  he  had  given  to  defemdant 
letter  of  apprenticeship." 

One  aide  of  the  case  Is  thus  described  by 
Ute  dtfendant,  0ns  Bolder:  "Dteect  ezam- 
taiatlon,  by  Mr.  Bowe:  Q.  What  Is  your 
naBMY    A.  Gnt  Bender.    Q.  Hew  old  are 


you?  A.  Thirty-two.  Q.  Were  you  working 
at  this  on  the  10th  day  of  March  at  the 
building  3207  Oass  avenue?  A.  Yes,  sir.  Q- 
^ovr  state  what  you  were  doing  there.  A.  I 
was  getting  the  soil  pipe  ready ;  tliat  is,  Mr. 
Hobein  Just  had  taken  me  there  to  give  me 
the  instructions  what  I  should  do —  Mr. 
Arnold:  Well,  I  object  to  that  A.  —and 
Just  as  he  left  these  fellows  came  in —  Mr. 
Arnold :  Hold  on  there.  Just  a  minute  now. 
j  By  the  Court :  Q.  What  instructions  did  he 
give  you?  A.  To  run  pipe.  How  I  should 
run  the  iron  pipe  up— soil  pipe.  When  I 
hired  myself  out  to  Mr.  Hooebln  he  asked 
me  If  I  was  a  plumber.  I  told  him:  'No;  I 
failed  to  pass  the  examination' — but  he  seen 
I  had  to  have  some  exi>erience  and  from  in- 
structions I  could  go  on  with  the  work.  I 
showed  him  who  I  worked  for  before  he 
said,  'All  right'  and  every  day  he  came  to 
look  at  my  work.  I  served  under  his  Instruc- 
tions, and  was  working  at  the  soil  pipe  about 
15  minutes  when  these  fellows  came  in. 
They  asked  me  if  I  was  a  plumber.  I  said: 
'Tes;  I  am  doing  plumbing  work  here  and 
serving  as  an  apprentice  under  Instructions' 
— and  one,  this  fellow  here,  he  got  the  police- 
man, and  when  the  policeman  came  to  me  I 
showed  1dm  a  letter  Mr.  Hooebln  bad  written 
to  me  to  show  I  was  working  as  an  appren- 
tice. The  letter  didn't  do  any  good.  He  took 
me  to  the  police  station  anyhow.  Q.  How 
long  had  you  worked  at  the  plumbing  trade? 
A.  I  worked  at  the  plumbing  trade  about  a 
year  on  the  outside.  Q.  Now,  what  actual 
plumbing  work  did  you  do  on  this  building, 
3207  Cass  avenue?  What  was  it  that  you 
actually  did  In  the  way  of  plumbing  work? 
A.  I  Just  had  cut  one  length  of  pipe — ^that's 
all  I  had  done — when  these  fellows  came  in. 
Q.  Had  you  made  any  connections  of  any 
kind?  A.  No:  not  there.  Q.  And  you  had 
done  no  plumbing  work  at  all  there,  had  you? 
A.  Not  right  then;  I  Just  had  got  started. 
Mr.  Arnold:  That  calls  for  a  conclnslon,  of 
course.  Mr.  Rowe:  Well,  I  am  asking  him 
what  plumbing  work  be  had  done  l^re; 
that* 8  what  the  court  wants  to  know.  What 
plumbing  work  then,  it  any,  had  you  done  In 
that  building?  A.  Justliad  cut  one  length  of 
pipe  and  started  the  furnace.  Thafa  all  I 
had  done.  Q.  Now  are  you  learning  the 
trade  of  plumbing?  A.  Tee,  sir;  I  am 
learning  It  Q.  And  who  are  you  working 
under?  A.  I  am  working  nnder  Mr.  Flagg, 
undw  Instmctiona  rlgffat  now.  Q.  And  that 
was  all  Uie  work  that  yon  did  on  this  occa- 
sion, was  It?  A.  Yes,  Ox.  Q.  That's  all." 
His  cross -examination  does  not  shake  this 
portion. 

By  the  record  the  dtj  undertook  to  bare 
experts  to  testify  that  an  apprentice  meant 
an  "artlded  boy"  under  the  age  of  21,  or 
rather  from  16  to  16  years  of  age,  and  that 
as  such  he  could  not  do  the  work  which  de- 
fendant was  then  doing.  It  should  be  said 
that  the  proof  is  not  very  pointed  for  the  dty 
upon  this  point  and  It  relies  now  more  upon 
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what  18  called  a  technical  definition  of  "ap- 
pr^tlctf*  than  upon  tUs  testimony.  That 
the  clt7  did  not  serloosly  question  that  Hoe- 
bin  was  a  licensed  plumber  Is  apparent  from 
the  manner  In  which  the  case  was  tried.  It 
was  tried  upon  the  theory  that  such  fad 
was  not  really  material,  and  the  argument 
in  this  court  for  the  dty  was  to  a  similar 
effect.  The  position  of  the  city  Is  further 
emphasized  in  its  brief  in  this  language: 
"The  Judgment  of  the  lower  court  should  be 
reversed  and  the  case  remanded  because, 
after  plaintiff  had  shown  and  the  defendant 
had  admitted  ttiat  he  was  doing  plumbing 
work,  at  the  time  and  place  of  fals  arrest, 
defendant  wholly  failed,  In  fact  made  no  at- 
tempt, to  prove  that  his  alleged  employer, 
for  whom  he  said  he  was  working  as  an  ap- 
prentice, was  a  licensed  plumber.  However, 
as  this  will  be  considered  a  test  case,  and  of 
great  Importance  to  the  people  of  St  Louis 
generally,  and  especially '  those  engaged  tn 
the  plumbing  business,  and  the  city  author- 
ities having  in  charge  the  enforcement  of 
municipal  regulations,  we  respectfully  urge 
the  court  to  give  its  construction  of  the 
word  'apprentice'  and  the  phrase  la  which 
that  word  Is  used,  so  that  all  may  know 
vhRt  that  word  and  phrase  mean.  In  other 
words  we  wish  the  court  to  define  who  Is  an 
ai^rentice  within  the  meaning  of  the  ordi- 
nance and  the  character  of  plumbing  work 
be  Is  authorized  to  perform." 

Whilst  the  dty  in  the  paragraph  Just  quoted 
In  a  way  seems  to  suggest  that  the  defend- 
ant had  not  made  proof  of  bis  employer's  li- 
cense, yet  it  la  apparent  that  such  was  not 
the  theory  below,  and  we  have  no  doubt  that, 
In  addition  to  the  evidence  In  the  record 
tending  to  show  that  Hoebin  was  a  licensed 
I^amber,  a  reversal  of  the  case  f6r  that  pur- 
poae  alone  would  only  result  in  such  a  show- 
ing, we  are  inclined  to  proceed  with  this  case 
upon  the  Idea  that  such  a  license  was  shown 
by  the  license  Itself.  So  much  is  indicated 
by  the  toief  of  plaintiff  In  error.  Plaintiff 
In  error,  knowing  the  record,  does  not  seek 
to  stand  upon  the  Question  nnder  the  proof, 
bat  Beeln  to  have  ns  t;o  to  the  legal  question. 
This  we  wUl  do.  Now,  to  state  this  legal 
qaestton  It  mif^t  be  w«U  to  diorten  np  a 
llttl&  Verbosity  Is  to  be  avoided  even  in 
court  opinions.  In  the  process  of  shortening 
the  proposition,  we  can  well  state  it  tbns: 
nie  ordinance  In  question  exeats  anHentle* 
es.  Defendant,  although  82  years  of  age, 
was  WOTldng  under  a  licensed  plumbs,  wltb 
a  letter  of  apprenticeship  to  that  effect  De- 
fendant 80  testified  as  to  his  authority  to 
work,  and  the  trial  court  had  tlie  right  to 
brieve  Us  testimony  and  discharge  him 
from  tiie  chatge.  If  error  was  committed  at 
all  It  was  the  meaning  which  tiie  trial  court 
gave  to  the  word  "apprentice^  in  tUs  ordi- 
nance. If  he  properly  construed  tiie  ordi- 
nance in  holding  tiiat  the  defendant  teO.  with- 
in that  twm,  then  there  was  amj^e  evidence 


authorizing  his  discharge  Defendant  testi- 
fied that  he  waa  working  under  Hoddn,  and 
tiiat  Hoebin  had  designated  the  particular 
work  he  was  Acing  upon  the  occasion  of  his 
arrest  In  other  words  there  is  ample  evi- 
dence in  the  record  for  the  trial  court  to 
find  that  defendant  was  an  ai^nrentice  of 
Hoebin,  if  a  man  of  his  age  and  drcum- 
stanoed  as  was  the  defendant  could  be  an 
apprentice  under  the  law.  This  occurs  to 
me  to  be  the  sole  qneation. 

At  the  early  common  law  the  word  "ap- 
prentice" had  a  specific  meaning.  It  no 
doubt  referred  to  minors  who  could  be 
"bound"  or  "articled"  to  some  mechanic  vers- 
ed In  his  trade,  there  to  receive  Instructions 
and  do  work  under  the  supervidon  of  such 
mechanic  until  he  could  do  all  work  in  that 
trade,  from  the  lowest  to  the  h^hest  The 
law  did  not  preclude  the  apprentice  from  ac- 
tually doing  alt  grades  of  work,  but  It  did 
contemplate  that  he  would  do  it  under  the 
supervision  of  his  "tutor,"  the  man  to  whom 
he  had  been  bound  for  the  usual  term.  Nor 
can  it  be  seriously  questioned  that  at  these 
early  days  the  apprentice  was  presumed  to 
l>e  a  boy  of  such  age  that  the  term  of  bis 
apprenticeship  would  terminate  about  the 
time  of  his  majority.  Case  law  of  this  kind 
is  at  hand,  and  the  brief  of  the  dty  is  not 
without  such  authority. 

But  the  question  here  is  not  what  the 
term  "apprentice^  forpierly  meant  but  what 
it  means  now,  and  meant  at  the  time  the 
ordinance  in  question  was  adopted.  We 
concede  to  the  dty  the  old-time  definition  of 
"apprentice,"  but  Is  that  the  present  meaning 
of  the  term?  In  other  words.  In  modern 
law  was  it  ever  contemplated  that  men  over 
the  age  of  21  could  not  learn  a  trade  by  be- 
coming an  apprentice  to  one  who  knew  the 
trade?  We  should  be  slow  in  holding  that 
only  boys  can  become  aivventlces.  We 
should  not  bar  the  open  field  of  the  "trades" 
from  all  men.  If  tliey  prooeed  to  enter  them 
within  the  qdrlt  of  the  law.  What  has  been 
law  may  not  be  law  now.  Under  tiie  old 
law  boys  w«ce  bound  out  to  tradesmen  for  a 
term  of  years  on  conditions  and  terms  fixed 
largely  by  the  cnstoms  of  the  commnnity. 
When  these  boys  had  swred  tiie  term  and 
received  in  pwsm,  or  tbrou^  the  parent 
who  "artteled"  them,  the  lAttance  dn^  they 
woe  presumed  to  know  the  Intricacies  of  the 
trade.  But  in  learning  tiieee  Intrladea 
evot  the  boys  had  to  do  die  actual  work 
nnder  tiie  supervision  of  tlie  niaatw.  In 
that  age  of  tbe  law  there  would  have  been 
no  objection  to  tlie  boy  AtOag  tiie  actim] 
physical  work  for  the  purpose  of  the  ednca- 
tion,  provided  that  work  waa  directed  and 
supervised  by  the  master.  But  tbe  age  of 
boys  as  tlie  only  '^ppnaMoear  bas  psased. 
The  wovd  bas  a  general  accepted  *^"g  In 
tbeee  days.  Sudi  meaning  goes  fnrtiur  Ouin 
that  of  a  boy  "BxthiMr  by  Us  father  or 
goardiau  to  a  tradesman  for  a  fl»d  term. 
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As  now  Qoed,  It  not  only  Indadas  thla  dart, 
but  Ukewlm  that  class  of  more  aged  per- 
Booa  who,  by  contract  of  their  own,  place 
tbemselres  within  the  relatlonshlpi  Going 
to  the  brief  of  plaintiff  in  error,  we  find 
quoted  the  definition  of  "apprentice"  from 
Webster's  Standard  Dictionary,  thus:  "One 
who  la  bound  by  indenturee  or  by  l^al 
agreement  to  serve  a  mechanic,  or  other 
person,  for  a  certain  time,  with  a  view  to 
learn  the  art  or  trade  in  which  his  master 
Is  bound  to  instmct  him.**  Note  the  phrase 
"or  by  l^al  agreement  to  serve  a  mechanic." 
The  erldenee  In  this  case  tends  to  show  that 
there  was  such  legal  agre^ent  between  de- 
fendant and  Hoebin,  and  this  does  not  seem 
to  be  seriously  conttvrwted  by  the  dty. 
To  be  explicit,  the  more  modem  idea  is  that 
the  word  "apprentice"  includes,  not  only 
those  minors  who  by  and  through  their  par- 
oits  or  other  legal  authorities  have  been 
bound  out  for  a  fixed  period  to  learn  a  trade, 
but  In  addlUon  th^eto  also  Includes  those 
persons  irho  have  attained  their  majority, 
and  who^  for  themselves,  hare  by  contract 
assomed  a  like  relation.  The  evidence  be- 
fore the  court  below  tended  to  show  that 
Bender,  although  an  adult  of  32  years,  had 
attempted  to  create  the  relation  of  aiv'an- 
tloe  by  contract  The  dty,  rather  than  to 
speeUcally  doiy  that  (act,  prefers  to  ask 
onr  adjudication  upon  the  naked  question  as 
to  tbe  meaning  of  the  term.  This  adjudica- 
tion we  are  willing  to  give.  We  will  not 
bold  that  the  term  ''apprentice^  most  be 
llmttod  In  fbSa  age  of  ^ogresa  to  a  mere  boy 
bound  by  legal  authority  to  a  tradesman. 
We  do  hold  that  the  term  includes  sodi 
clan  Of  In  fact  audi  la  now  don^,  but  that 
It  likewise  Indodes  any  p»Bon,  Irrespective 
of  age,  wha  by  contract  placaa  himself  In 
position  to  learn  a  trade  and  is  In  a  btma 
flde  manner  carrying  out  that  contract 

We  therefore  conclude  that  In  tbe  ease  at 
bar  tbe  8t  Louis  Court  of  Criminal  Correc- 
tion had  ample  evidence  In  tbe  record  upon 
iriilcb  to  baae  the  Judgmoit  of  acquittal 
wbidi  was  entffied.  In  this  state  of  tbe  rec- 
ord, tbe  Jndgmmt  sbonld  be  affirmed,  and 
tbls,  too,  Tithout  refn^ice  to  tiie  intricate 
questions  Qf  they  be  Intricate)  raised  by  tbe 
demuRM. 

Let  the  judgment  be  affirmed.  AH  ooncnr; 
IfAMlf,  In  separate  oidnlon.  In  whldi 
WOODSON,  P.  X,  concurs. 

LAMIC,  J.  (concurring).  Tbe  word  "ap- 
praotlce"  comes  from  "apprendre,"  meaning 
"to  learn."  According^  In  one  allowable,  or- 
dtamry  meaning,  "an^vntlce^  la  used  to  con* 
▼cgr  tbe  idea  of  ja  leuner  of  a  trade,  <»,  It 
may  be,  a  learner  In  any  department;  one 
cniT  slightly  rwsed  In  a  subject;  a  novice. 
Octet  IHct  Tit  *'ApPEentlca*'  Its  technical 
d^lidthm  1>:  One  who  is  bound  by  inden- 
ture to  a  maet«  fat  a  epedfled  time  to  learn 
tbe  art  or  mystery  of  some  trade,  craft,  pro- 
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feesion,  or  business  In  which  his  master  Is 
bound  to  instruct  him.  Even  husbandry  or 
housewifery  might  be  such  business.  The 
qnestion  Is:  Sbonld  we  give  the  word  "ap- 
prentice" in  the  ordinance  the  elastic 
breadth  of  its  usual  and  ordinary  meaning 
in  common  conversation  or  give  it  the  rigid- 
ity of  its  strict  technical  meaning? 

Youth  being  the  usual  season  of  learning, 
the  idea  of  an  apprenticeship  often  carries 
with  it  a  tang  or  suggestion  of  youth,  but 
not  necessarily  so,  even  in  the  strict  and 
technical  meaning  of  tbe  word.  For  exam- 
ple, Bouvler  (Bouv.  L.  Diet  Tit  "Appren- 
tice") says  nothing  about  youth  in  his  defini- 
tion. He  speaks  of  an  apprentice  as  "a  per- 
son" bound  in  tbe  form  of  law  to  a  master 
to  learn  from  him  his  art,  trade,  or  business, 
and  to  serve  him  during  the  time  of  his  ap- 
prenticeship. Black  (L.  Diet  Tit  "Appren- 
tice") defines  him  as  "a  person,  usually  a 
minor,"  bound  In  due  form  of  law,  etc  Onr 
statutes  on  apprentices  furnish  little  hdp  in 
giving  a  meaning  to  the  word  in  general  use. 
They  relate  to  pauper  and  orphan  children 
who  are  bound  out  as  apprentices  nnd«r 
strict  forma  of  law  by  the  highly  technical 
instruments  known  as  indentures.  Clearly 
the  ordinance  in  queetlon  does  not  use  tbe 
word  in  the  narrow  statutoiy  sense  abovoi 
vlx.,  orphan  and  pauper  children  bound  out 
to  a  master  for  a  term. 

In  an  interesting  case  In  Florida  the  court 
had  in  Judgment  (State  n  reL  r.  lonea,  16 
Fla.  306)  the  meaning  of  tbe  tenn  '%  Kga- 
lar  apprenticeship."  In  that  caae^  on  a  con- 
sideration of  English  cases  and  on  the  rea- 
son of  the  thing,  It  was  held  that  an  approi* 
tlcesbip  did-  not  necessarily  Inoiort  a  con- 
tract 1^  way  of  indenture.  The  aame  dlstinc- 
lon  was  drawn  In  North  Brunswick  Town- 
ship  V.  Franklin  Township,  16  N.  3.  Law, 
S87. 

Tbe  ordinance  In  question  can  only  be  aoa- 
talned  as  an  exercise  of  the  police  power  for 
the  welfare  of  tbe  public  It  could  not  be 
sustained  on  the  theory  there  was  an  at- 
tempt to  monopolize  Into  tbe  bands  of  a  tew 
the  gainful  trade  or  craft  of  Numbing,  ao 
that  there  can  be  no  learners  In  the  craft 
except  the  restricted  tew  who  mlg^  be 
bound  under  Indentures  In  tbsir  youth.  For 
tbeae  reasons  we  must  give  to  tbe  word  "ap- 
prentlotf'  tbe  reastmable  and  uaual  construc- 
tion of  a  "learner,"  regardless  of  his  age, 
and  regardless  of  the  technical  features  of 
his  being  bound  out  to  a  master  by  an  Indm- 
ture.  This  permissible  view  <tf  It  permits 
any  man  to  finally  become  a  master  plumber 
at  any  ag^  so  loiv  as  be  serves  an  approi- 
tlcesbip  as  a  learner  In  acquiring  the  art  or 
mystery  of  tbe  craft  of  plumbini^  and  sua* 
tains  an  ordinance  that  would  otherwise  be 
void  as  an  onomstltntional  exercise  of  the 
police  power. 

The  mere  fact  that  dtfendanfs  employer 
was  not  present  In  propria  persona  at  th«> 
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time  of  deftedant^  arrest  wbm.  eboat  to 
cnt  a  pipe  Into  lengths,  and  tliat  be  bad  glT- 
en  directions  wtalcb  defendant  was  carrying 
out  wben  left  to  himself  for  a  spen*  Is  of  no 
slgalflcanoe.  May  not  a  master  laj  out  an 
at^rentlceTs  woric  on  the  trestle  board? 
Even  onder  the  strictest  view  of  it  an  ap- 
prentice need  not  perform  every  strotce  of 
bts  labor  as  a  learner  nnder  the  constant  eye 
of  the  master,  so  long  as  the  superior  skill 
of  the  master  appears  In  the  work,  through 
his  directions  and  instructions  given  to  tbe 
apprentice.  Otherwise  (all  theory  and  no 
practice)  no  apprentice  would  ever  devdop 
Into  a  journeymen  or  master  of  the  craft 
For  the  reasons  stated  by  my  Brother^  and 
tbese  additional  ones,  I  vote  to  concor. 

WOODSON,  p.      concnrs  In  tbese  Tlewt. 


ZEHNDER  V.  STARK. 

(Supreme  Coart  of  Missouri,  Division  No.  1. 
Feb.  28,  1913.) 

1.  FRiUn  (I  58*)— EviDENCI-^DmCTENOT. 

White  iraad  will  not  be  presumed,  it  may 
be  established  by  facts  and  circamstances  from 
which  fraudulent  intent  may  be  legitimately  in- 
ferred. 

[Ed.  Note.— For  other  caseB,  see  Fraud,  Cent 
Dig.  iS  56-09;  Dec  Dig.  {  6S.»] 

2.  Fraud    (}  68*)  —  CiacuMSTAimAi,  Bvi- 

DENCE — SUFFICIENCT. 

For  circumstantial  evidence  to  be  sufficient 
to  establisb  fraud,  it  must  he  inconsistent  with 
a  contrary  view  of  the  transaction  and  lead 
irresiatibiy  to  that  conclusion. 

[Ed.  Note.— For  other  cases,  see  Frand*  Gent 
Dig.  SS  55-69:  Dec  Dig.  {  68.*] 

8.  Fbaudulent  Corvetances  (ri04*)— Con- 
v||TANCEs  raoM  Husband  to  wiex. 

The  courts,  when  In  pursuit  of  fraud  upon 

creditors,  look  with  suspicion  upon  conveyances 

from  husband  to  wife. 
[Ed.  Note.— For  other  cases,  see  Fraudulent 

Conveyances,  Cent.  Dig.  SS  337-344:  Dec  Dig. 

I  104.*] 

4.  Evidence  (f  684*)— Weiqht  and  Effect. 

Evidence,  of  whatever '  description,  must 
yield,  in  so  tar  as  it  conflicts  with  admitted 
or  clearly  established  facts. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
CeoL  Dig.  Sf  2424,  2426,  2427;  Dec  Dig.  1 
584.*] 

6.  FBAUDULBNT  CONVETANCES  ({  296*)— HUS- 
BAND AND  Wife— Evidence. 

Evidence  held  to  show  that  a  husband's 
deed  to  his  wife  was  fraudulent  as  against  liis 
creditors. 

[Bd.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Gent.  Dig.  11  867-876;  Dec  Dig. 
{  206.*] 

6.  Estoppel  (J  74*)- Husband  and  Wira— 

Co  N  VBTANCB— CbEDITOBS. 

Where  a  husband  purchases  property  in 
his  own  name  with  his  wife's  money  and  con- 
tracts a  debt  for  fruit  trees  to  Improve  such 
property,  aU  with  her  knowledge,  and  tbe  wife 
allows  tbe  title  to  remain  in  him  for  13  years 
and  until  suit  Is  begun  against  the  properbr  to 
enforce  payment  for  the  trees,  when  uie  hus- 
band conveys  the  properly  to  her  without  any 
present  consideration,  she  la  estopped  to  es- 


tabiiiA  a  trust  In  the  property  as  aghast  dis 

creditor;  the  statute  which  prohibits  a  hna- 
band  from  appropriating  bis  wife's  separate 
estate,  except  oy  her  written  consent,  afford- 
ing no  protection  against  a  creditor  of  the 
husband. 

[Ed.  Note.— For  other  cases,  see  Estoppel 
Cent  Dig.  H  190,  191;  Dec  Dig.  f  74.*] 

7.  Fbaudulent  Oonvetancbs  (|  95*)— Hus- 
band AND  Wife— CONSI  DERATION. 

Where  a  wife  accepted  a  conveyance  of 
certain  property  from  her  husband  in  fraud  of 
his  creditors,  she  was  ctiargeable  with  par- 
ticipating in  the  fraud,  and  beld  a  tainted  title, 
though  the  property  may  originally  have  been 
pur<maaed  with  her  monay,  wbera  It  was  allow- 
ed to  remafai  in  his  name  for  several  years. 

[Ed.  Note.— For  other  eases,  see  Fraudulent 
C^ve^ances,  Cent  Dig.  ||  2^288;  Dee.  IHg. 

Appeal  from  CHrcnlt  Gonr^  Butler  Conntr; 
J.  0.  Sheppard,  Judg& 

Action  by  Anna  H.  Zebnder  against  Wil- 
liam P.  Stark.  From  a  decree  for  plaintiff, 
defendant  appeals.  Reversed  and  remanded 
with  directions. 

David  W.  Hill,  of  Poplar  BlnfE,  for  ap> 
pellant  SL  B.  Laits,  of  Pillar  Blnff,  fiir 
respondent 

TiAMM,  J.  PlalntlfF  sued  under  former 
section  660  (now  2535,  R.  S.  1909)  to  try, 
determine,  and  adjudge  title  to  the  8.  H 
of  the  S.  E.  %  of  section  27,  township  25, 
range  6^  in  Butler  county,  and  clear  away  the 
cloud  of  two  sherifTs  deeds  purporting  to 
convey  It  to  defendant  From  her  decree 
defendant  appeals. 

The  form  of  the  bill  Is  not  challenged. 

Tbe  answer  deiiles  plaintiff's  title,  and 
avers  that  defendant's  sheriff's  deeds  men- 
tioned were  operative  to  convey  the  laud  and 
vest  title  in  him.  It  then.  In  12  specifica- 
tions, sets  np  estoppel  and  fraud  to  defeat 
plaintiff's  title  and  prays  for  affirmative  re- 
lief, viz.,  to  clear  away  the  cloud  of  a  certain 
deed  under  which  plaintiff  claims.  As  the 
snffldency  of  the  answer  la  unchallenged,  the 
specifications  of  fraud  and  estoppel  may  be 
passed  by  with  the  remark  that  they  were 
definite  and  substantial  enough  to  admit 
proofs  educed  in  support  of  them. 

Tbe  rei^tcatlon  was  ocmventional. 

A  brief  irreliminary  ontllne  of  the  caae  Is 
this: 

Plaintiff  is  tbe  wife  of  John  G.A.H.  Zehn- 
der,  and  has  been  during  all  times  In  band. 
It  win  be  observed  that  her  name  is  Anna  H., 
and  that,  by  dron>ing  the  "John  O."  ttom  bis 
surname,  bis  and  ber  name  bave  tbe  same 
initials.  Now  tbe  testimony  shows  ber  bus- 
band  dropped  tbe  "John  O."  inrt  of  bis  name 
in  use  and  signed  as  "A.  H.  Zdinder,"  tbat 
be  was  known  by  tbat  name;  tbat  he  did 
business  under  that  name,  except  apparently 
in  tbe  matter  of  taking  title  to  tbe  land  in, 
qnestlon  and  in  craiveylng  it,  wben  he  used 
Us  full  O(«nomea.  Of  tbe  significance  of  this 
slmtlarlty  of  names,  wben  so  clipped,  and 
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the  ooDTenloioe  of  tbe  use  of  the  same  name 
by  botli,  we  will  speak  again.  John  O.  A.  H. 
Zdinder  was  a  botcber,  and  piled  his  trade 
In  St.  I«oala.  and  then,  from  1889  or  1890 
onward,  in  Poidar  Blnff.  On  the  19th  of 
Aognst,  18B1,  he  took  title  to  the  land  In  suit 
hf  irarranty  deed  from  one  Nlckey.  The 
conaldnatlDn  expresaed .  la  $1,100  in  hand. 
In  fact,  howoTer,  but  |200  was  paid  down, 
and  $900  of  the  pnrehase  price  was  evidenced 
by  his  indlTidoal  notes  for  $100  each,  pay- 
able one  every  six  months,  secored  by  a  deed 
of  tmst  on  the  land,  notes  and  deed  of  trust 
executed  only  bf  himself,  slgnlnff  as  "Jobn 
O.  A.  H.  Zehnder."  These  notes  were  sever- 
ally paid  as  they  matured,  and  tbe  lien  of  the 
deed  of  tmst  lifted.  The  Mldcegr-Zehnder 
deed  was  kept  off  record  for  about  one  year 
and  then  spread  thereon.  Nearly  thirteen 
years  later  (Qie  land  being  In  the  meantime 
alwa^  assessed  to  him)  he  conveyed  to  her 
by  a  warranty  deed  for  an  expressed  consid- 
eration of  1000,  which  deed  was  recorded 
four  months  after  It  bore  date.  This  Is  the 
deed  clralleDged  by  defendant  In  this  snit 
and  r^ed  on  by  plalntifF  to  confer  title  on 
her.  The  consideration  nominated  in  the 
deed  waa  wlMdly  simnlatod,  L  cl,  notfalnc.  not 
even  the  traditional  ''peppercorn"  of  the  old 
books,  was  paid.  According  to  her  own  testi- 
mony, as  ire  read  it  (of  whidi  more  present- 
ly), plalntifl  knew  for,  say,  nine  years  that 
title  stood  in  her  bnsband's  name,  and  with 
that  knowledge  she  did  not  request  a  deed  to 
be  made  to  ber  at  any  time;  juxr  was  it  made 
as  the  result  of  any  negotiation  between  her 
and  Um  disclosed  by  this  record.  In  other 
words,  she  rested  eraitait  Nor,  if  her  tesdr 
mtmy  Is  to  be  given  credit*  did  she  know  of 
ft,  when  It  was  made,  for  stnne  time  aftoN 
wards.  Kie  merely  adopted  Us  act,  when 
die  ftnmd  tt  ont  ^niethw  it  was  d^vwed, 
other  than  by  the  constmctlve  delivery 
springing  from  its  record,  is  also  dark. 

Betweoi  the  time  Zehnder  took  tltte  from 
Nid^ej  and  the  date  of  his  conveyance  to 
Ua  wife,  tilings  happened  we  will  now  z^te. 
Zehnda,  it  aeons,  had  two  ends  In  view  in 
buying  the  land,  vis.,  a  site  for  a  ^ughter- 
bouse  appurtenant  to  his  trade  as  a  bntdier. 
and  to  grow  a  great  orchard.  Shortly  after 
getting  tttl^  but  be/ore  the  record  of  his  deed, 
he  altered  Into  three  several  written  cm- 
tracts  with  Stark  Bros.,  uunwymen  of  Loui- 
siana, Pike  county,  for  fruit  trees.  The  con- 
tracts woe  drawn  1^  a  field  agent  of  Stark 
Bros,  and  fwwarded  to  them  tor  acceptance 
and  signing.  The  deed  not  bdng  recorded. 
Stark  Bros,  are  not  charged  with  notice  of 
tbe  true  land  description,  nor  with  culpable 
netfigenoe  In  trnsting  Zehnder  to  give  it 
correctly.  These  contracts  were  made  at 
dUEereat  dates  within  a  limit  of  a  few  months, 
and  (mutatis  mutandis)  were  in  the  same 
terms.  Zehnder  owned  no  other  land  in  the 
county,  and  in  order  to  get  said  trees  from 
tbe  nurserymen  he  olTered  to  give  them  a  lien 
4m  the  land  In  suit,  and  this  ofEw  was  accept- 
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ed.  It  Is  clear  he  assnined  tbe  office  of  glvli^ 
the  land  numbers  to  the  scrivener,  who,  with- 
out Information  of  his  own,  relied  on  him  for 
them ;  but  in  doing  so  Zehnder  put  the  land 
in  section  25  Instead  of  27,  as  tbe  fact  was. 
As  tall  oaks  from  little  acorns  grow,  so  the 
great  trouble  in  this  case  arose  from  chang- 
ing a  *T*  to  a  "6,"  whereby  the  wisdom  of 
Solomon's  hint  In  his  "Song**  Is  confirmed 
about  the  little  foxes  tbat  qpoll  the  vines. 
The  contracts  were  executed  with  this  mie- 
descrlptlon,  and  gave  a  lien  on  the  mlsde- 
scrlbed  land  to  secure  the  purchase  price  of 
the  fmlt  trees  in  annual  payments  covaing 
10  years,  aggregating  the  rise  of  $2,000. 
They  were  signed  "A.  H.  Zehnder,"  and  duly 
acknowledged  and  promptly  recorded.  Why 
ha  took  title  in  one  name  and  assumed  to 
give  a  11^  on  tbe  land  in  another  Is  left  un- 
explained. Tbe  contracts  further  described 
the  land  as  "his  home  farm,"  with  ''a  perfect 
tltle^"  etc,  and  confosedly  tm  the  strength 
of  those  contracts  be  got  from  Stark  Bros, 
on  credit  some  elfl^t  or  ten  thousand  fruit 
trees,  to  be  planted  on  the  land  tbna  acquir- 
ed from  Nlckey.  They  were  received  by  bim 
and  di^vered  and  planted,  not  on  the  land 
described  in  the  extracts,  but  on  "his  home 
farm,"  the  right  land. 

(Note.— There  was  some  contention  that 
these  fruit  trees  were  not  as  rei»esuited; 
that  some  were  defective  and  did  not  grow, 
the  details  of  whiidi  are  Immaterial  because 
the  Indebtedneas  of  Zehnder  to  Stark  Bros, 
has  been  merged  in  a  Judgmait,  and  tbe 
amount  la  no  longer  open  to  reagltatlon.  It 
has  passed  into  a  t^lng  adjudged.  Stark  v. 
Zehnder,  204  Mo.  442,  102  S.  W.  992.) 

Zehnder,  In  default  in  paying,  In  1003 
was  being  pressed  therefor,  and  then,  for  the 
first  time.  Stark  Bros,  discovered  said  land 
misdescription— a  thing  known  to  Zehnd«>, 
If  not  from  the  start,  at  least  for  six  or 
seven  years,  and  kept  to  bimself,  he  says. 
Refusing  to  pay,  they  brought  a  suit  in  equity 
against  him  to  correct  the  misdescription,  re- 
form tbe  contracts  In  that  particular,  fore- 
dose  tbe  contract  lien  as  reformed,  and  for  a 
money  Judgment  for  the  price  of  the  t^ees 
with  Interest  accrued,  ivopOTly  filing  at  the 
same  time  a  statutory  notice  of  Us  pendois. 
Some  three  months  thereafter  Anna  H.  Zehn- 
der made  application  to  be  made  a  party 
defendant,  and  was  allowed  to  come  in  In 
that  suit  Thereiumn,  on  the  18th  of  Febru- 
a^,  100^  she  filed  an  answer. 

(Note.— It  wlU  be  observed  that  after  suit 
brou^t  and  notice  of  lie  pendens  filed,  her 
husband,  as  said,  conveyed  to  her.) 

In  that  case  her  position  was  tlut  her  hus- 
band purchased  the  land  acting  "as  her 
agent"  (Stark  v.  Zehnder,  S04  Mo.  toe  dt 
447,  102  &  W.  092) ;  that,  her  money  having 
paid  for  it,  It  belonged  to  her  as  against  bis 
creditors;  that  he  took  tide  in  himself  with- 
out her  knowledge  or  consent  Furthermore, 
she,  as  did  ber  husband,  defended  against  the 
reformation  of  the  fruit  tree  contracts  <m  ttie 
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thWTT  plalntUtB*  cause  of  actton  on  that  bead 
accrued  to  them  at  once  upon  their  execntioD; 
hence,  as  10  years  bad  gone  by,  the  10-year 
statute  of  llmltatlonB  ran  as  a  defeoae.  Steps 
were  taken  In  that  case  resaltlng  In  a  decree 
b^ow  In  favor  of  Stark  Bros,  on  all  the 
issues.  From  that  decree,  the  Zehnders  ap- 
pealed without  giving  bond.  The  case  was, 
brought  op  In  such  form  that  we  were  con- 
fined to  an  examination  of  only  the  record 
proper.  The  result  was  the  money  Judgment 
against  Zehnder  was  held  valid,  but  the  de- 
fense of  the  plea  of  the  statute  of  limita- 
tions was  held  good  on  the  Issue  of  reforma- 
tion on  the  face  of  the  record  proper;  this 
since  Stark  Bros,  did  not  plead  any  recogniz- 
ed ezceptions  taking  the  case  out  of  such 
statute.  As  there  was  no  contention  made 
In  that  case  by  Stark  Bros,  that  Mrs.  Zan- 
der was  personally  bound  for  the  money 
price  of  the  fruit  trees,  this  holding  dismiss- 
ed her  out  of  that  cas&  Accordingly  tbe 
Judgment  was  reversed  and  the  cause  re- 
manded, with  directions  to  enter  a  money 
Judgment  against  Zehnder 'and  deny  reforma- 
tion. But  nothing  was  decided  In  that  case 
precluding  defendant  In  this  case  on  the 
questioD  of  fraud  or  estoppel. 

Pending  that  appeal,  an  execution  was  Is- 
sued on  the  judgment  below  and  the  land 
sold  under  the  sheriff's  hammer ;  the  defend- 
ant in  the  present  suit  bidding  It  in  on  be- 
half of  the  firm  of  Stark  Bros.,  taking  a 
credit  on  the  execution  for  his  bid  and  re- 
ceiving a  sheriff's  deed  in  his  own  name. 
That  deed  Is  one  of  those  struck  at  by  plain- 
tiff In  the  present  suit  Defendant's  counsel, 
as  we  read  his  brie^  does  not  now  contend 
that  the  reversal  of  that  Judgment  did  not 
operate  to  avoid  that  particular  deed;  this 
since  the  testimony  does  not  tend  to  show 
that  defendant  was  a  purchaser  of  the  char- 
acter that  could  hold  title  on  an  execution 
sale  made  on  a  Judgment  subsequently  re- 
vised— Whence  that  deed  will  be  no  further 
noticed.  Presently,  however,  when,  by  vir- 
tue of  our  mandate,  the  new  Judgment  was 
entered  against  Zehnder,  another  execution 
issued,  and  the  land,  levied  on  and  sold  as 
his  property,  was  again  bid  In  defoidant 
on  account  of  Stark  Bros.,  and  he,  as  a  mem- 
ber of  that  firm,  received  a  sheriff's  deed  in 
due  form.  This  last  deed  Is  the  second  one 
attacked  by  plaintiff  In  tbe  present  suit, 
and  Is  the  one  on  which  defendant  reUes. 

1.  Then  are  certain  guiding,  genoral  prop- 
ositions in  the  light  of  which  the  case  must 
be  viewed,  among  thou  these : 

[1]  (a)  However  abhorrent  fraud  is,  ajid 
however  astute  courts  are  to  detect  it  in  its 
shade  and  concealment  and  snatch  away  Its 
fruits^  yet  it  dora  not  rest  <m  mere  con- 
jecture, surmise,  or  suspicion;  this  because 
a  presumption  runs  in  fttvor  of  honesty  and 
fair  dealing.  However,  when  fiicts  and 
drcumstanoes  exist  from  which  a  lee^tlmate 
inference  of  fraudulent  intent  should  be 
drawn,  it  may  be  deemed  thereby  snffldently 


established  for  the  purpose  at  dlspcaslng 
Justice.  Such  is  thie  doctrine  of  this  court 
and  the  general  rule  as  well.  Black  t.  Ep- 
stein, 221  Mo.  286,  120  8.  W.  754;  St  Fran- 
cU  Mill  Company  v.  Sugg,  206  Ma  148,  101 
S.  W.  45;  Bank  v.  Hntton,  224  Mo.  loa  dt 
71  et  seQ.,  123  8.  W.  47;  Troll  v.  Spencer, 
238  Mo.  loc.  dt  101. 102,  141  S.  W.  SS6,  Ann. 
Cas.  leiaA,  276. 

[2]  (b>  A  virile  and  sdiolarly  law  writer, 
with  a  knack  of  Ind^ndent  thinking,  lias 
rescued  from  the  superimposed  dost  of  years 
some  wise  observations  of  Mr.  Justice  Grler 
anent  fraud,  made  to  a  Jury,  which  we  deem 
It  not  space  misapplied  to  reproduce  as  live 
verities  In  philosophy  and  law  (that  writer 
terms  those  observations  "prophylactte,"  and 
we  think  they  are.  1  Moore  on  B'acta,  |  5^, 
viz.:  "Every  honest  mind  hates  it,  and  even 
those  who  practice  it  themselves  will  Join 
in  the  denunciation  of  it  It  makes  them 
feel  virtuous  for  tbe  tlm^  and  they  are  the 
most  ready,  from  tbe  arguments  of  con- 
science, fTQm  Judging  of  others  by  themselves 
to  b^eve  it  true,  and  inveigh  most  loudly 
against  it  When  tbe  clamor  of  fraud  is 
raised  in  a  community,  or  whoi  it  is  coo- 
fldently  charged  by  counsel  in  a  court,  we  are 
prone  to  see  all  facts  through  a  false  medi- 
um, which  magnifies  the  Importance  of  every 
fact  upon  which  suspicion  of  fraud  may  be 
raised,  and  ignores  the  plainest  Inference 
against  it  In  the  midst  of  our  virtnous  in- 
dignation against  fraud,  we  first  assume  It 
has  been  committed,  and  then  seek  for  «rg)i- 
meuta  to  confirm,  not  onr  Judgmoits,  hut 
our  prejudice.  "Trlfiea,  light  as  air,'  then 
become  'strong  as  proote  of  Holy  Writ'  Cir- 
cumstances whiCb  to  an  unprejudiced  mind 
are  Just  as  compatible  with  innocence  as 
guilt,  which  at  beat  could  only  raise  a  sus- 
picion, are  set  down  as  conclusive  evld^ice 
of  crime.  Those  who  alt  In  Judgment  ova 
men's  rights;  whether  as  courts  or  Jurors, 
should  beware  of  this  natural  weakness  to 
which  we  are  almost  all  (rf  us  subject.  We 
all  fancy  ourselves  wiser  than,  perhapa,  oth- 
ers are  willing  to  give  us  credit  for.  This 
feeling  Is  gratified  by  what  we  believe  to  be 
superior  sagacity.  Boguea  may  be  cnmili^ 
but  they  can't  deceive  ««.  Under  Oiis  aatU- 
fiictory  belief  we  become  oreraatntfih  and 
often  see  that  whldi  la  not  to  be  seen.  We 
suffer  our  Imaginations  to  take  the  rein  tnm 
our  Judgments,  and  rush  headlong  In  this 
chase  after  the  fox  called  fraud,  dream- 
stances  which  should  avail  tor  the  proof  ot 
fraud  are  such  only  as  are  inconsistent  with 
a  omitrary  view  of  tbe  tranaactl<»i,  and  lead 
irresistibly  to  that  eonduslon." 

[t]  (c)  But  when  the  warning  In  tlie  f<«e- 
golng  excerpt  is  heeded,  there  Is  another  to 
be  reckoned  with,  to  wit:  He  would  be  a 
dull  observnr  of  the  affUrs  of  mankind  vrbose 
powers  of  comprehension  and  appreciation 
were  so  In  vacuo  that  he  did  not  recosoixe 
tiw  relation  of  husband  and  wife  as  afford- 
ing a  convenient  and  muCh-nBed  cover  tot 
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tnnsacttons  designed  to  screen  property 
turn  credltoro.  Aceordlngly,  whoi  in  pur- 
■ttlt  of  fraud,  ooorts  eye  sach  transacUons 
witli  Jealow  to  eee  they-  do  not  Jilde  and 
consonunate  trsad;  the  latter  being  easy  to 
accompliata  and  hard  to  prove.  Cole  t.  Cole, 
231  lfo.loaGlt.2SS,  132  S.  W.  734. 

There  are  caaes  riding  off  on  one,  and 
those  riding  off  on  another,  of  those  propoal- 
tlons.  Sometimes  there  aeema  to  be  a  note 
of  discord  In  the  case  law.  The  right  doc- 
trine would  seem  to  lie  along  a  line  chalked 
ODt  by  aiM»roximatlQn  ("by  pin  prides,"  to 
borrow  a  phrase  of  Mr.  Justice  Holmes,  nsed 
In  another  connection),  giving  full  play  to  the 
general  principles  announced  above  and  let- 
ting each  case  break  on  Its  own  peculiar 
facts. 

The  ultimate  and  main  question  in  the 
case  at  bar  is  this:  Are  there  present  such 
elements  of  fraud  as  vitiate  the  title  Airs. 
Zehnder  acquired  from  her  husband,  or-such 
elements  of  estoppel  as  preclude  her  assert- 
ing title  as  against  Stark  Bros.*  claim?  If 
there  are,  then  defendant,  as  execution  pur- 
chaser,  standing  in  the  shoes  of  Stark  Bros., 
has  a  better  title  under  his  deed  than  she 
has  under  hers.  In  disposing  of  that  quea- 
tlon  the  facts  heretofore  stated  will  be  as- 
sumed as  true,  the  guiding  propositions  an- 
nounced in  the  forgoing  paragraph  will  be 
applied,  and  other  material  facts  will  appear 
further  on  In  the  course  of  the  opinion. 

There  is  testimony  tending  to  show  that 
Mrs.  Zehnder  inherited  some  money  from 
her  fother  and  mother,  and  received  presets 
of  money  from  her  brother*  and  sisters — all 
since  the  passage  of  our  married  woman's 
enabling  acta.  There  is  testimony  that  some 
of  tbls  money  was  Invested  in  real  estate  In 
lier  own  name,  niere  is  testimony  Uiat  some 
of  this  money  was  by  her  tuned  over  to  het 
Iinaband  from  time  to  time,  and  by  him  used 
to  support  the  family  and  to  aid  him  in  the : 
botcher  tmstness.  How  much  of  it  was 
turned  over  to  blm  la  not  disclosed.  If  her 
testimony  Is  to  control,  he  had  nothing,  and 
she  had  everything  for  all  time  tbereafttf. 
Her  testimony  on  this  bead,  however.  Is 
vagne  and  unsatlsAictory.  It  la  by  way  of 
an  onnntaic  a^ument  ronnliuc  this  way:  We 
liad  to  live;  we  met  with  losses  (Urea,  eta); 
our  Uvlng  oEpemes  and  losses  aoconnt  fbr 
his  having  nothing  and  my  having  all  the 
tangible  property.  It  win  be  observed  that 
by  soch  nne  of  reasoning  all  the  losses  and 
living  expenses  are  apparently  diqwsed  of 
by  sii«niwing  they  came  out  of  his  property; 
while  Uie  trutii  Is  the  record  does  not  dis- 
close that  to  be  a  fact,  or  make  any  dis- 
dosores  at  all  on  that  line,  as  we  read  it 

She  dalms  this  butcher  business  was 
run  in  her  name,  but  we  think  her  dalm 
is  not  sustained.  In  tbe  first  suit  her  con- 
tention was  that  ha  huAand  was  ha  agentj 
In  the  present  salt  her  contoitlon  Is  that 
he  was  her  tnntee.  But  th»e  are  facts  and 
testimony,  wo  tUnl^  T*^^<"g  to  the  reason- 
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able  conclusion  that  he  was  doing  business 
in  his  own  name,  with  her  knowledge  and 
consent,  and  we  lay  some  stress  upon  the 
unhappy  use  of  the  name  "A.  H.  Zehnder"  In 
this  business.  The  use  by  the  same  person 
of  two  names,  when  one  happens  also  to 
be  the  name  of  that  person's  wife,  as  in  this 
instance.  Is  not  without  some  little  signifi- 
cance as  Intended  to  artfully  screen  the  situ- 
ation, where  cunning  Is  adopted  as  a  line  of 
family  policy,  as  seems  to  be  the  case  here. 
During  part  of  this  time  Zehnder  was  in  a 
partnership,  under  the  name  of  "A.  H.  Zehn- 
der," with  oQe  Scott  His  partner,  sio^ulaily 
enough,  knew  nothing  of  Mrs.  Zdmder  beio« 
a  member  of  the  partnership.  So  the  com- 
munity knew  nothing  of  Mrs.  Zehnder  being 
in  bOsinesB  under  the  name  of  "A.  H.  Zehn- 
der." There  Is  no  testtmcmy  he  drew  a 
salary,  or  was  acconnUng  to  ber  as  her  agent 
or  trustee-^ione  of  the  nsoal  Indlda  <tf  such 
relation.  So  books  or  bank  account  was 
produced  showing  she  owned  or  handled  this 
business,  or  had  any  Interest  In  it  li  she 
appeared  now  and  then  at  his  place  of  busi- 
ness, as  she  did,  it  la  not  shown  it  was  In 
the  capacity  of  owner  or  principal,  or  other- 
wise than  as  a  wife  might  visit  her  bos- 
band's  shop.  He  transacted  all  the  affairs  of 
the  business  without  guidance  from  her,  buy- 
ing, selling,  paying,  collecting,  running  in 
debt,  so  far  as  the  world  knew,  as  a  trader 
on  his  own  hook.  It  was  from  this  butcher 
business  that  the  advance  payment  was  made 
on  the  Nlekey  farm,  and  that  the  most  of 
the  other  payments  were  made.  It  is  of 
significance  that  the  testimony  shows  that 
Zehnder  claims  to  have  borrowed  that  money 
from  his  wife,  and  that  the  deed,  absolute  in 
form,  was  made  to  aeoure  her  for  that  Indebt- 
edness, $2,000;  but  unfortunately  for  that 
theory  no  notes,  book  accounts,  or  memo- 
randa of  any  sort,  kept  by  either,  are  in  this 
record  ten(Ung  to  show  that  fact.  It  smacks 
of  an  afterthought  Nod  only  so,  but  she  re- 
pudiates the  idea  of  a  "loan."  Her  claim,  as 
we  see  It,  is  that  her  husband  wrongfully 
misappropriated  her  money  as  her  trustee 
and  nsed  it  in  the  purchase  of  the  Nickey 
land,  without  her  knowledge  or  consent 
She  wants  to  follow  a  trust  fund  into  the 
property.  as  she  claims,  was  seised  to 
her  use,  and  merely  executed  the  use  when 
he  conv^ed  to  her.  But  unfortunately  for 
that  dalm  and  tiieory  there  are  fiicta  tend- 
ing to  show,  we  think,  that  she  knew  from 
the  outset  he  hod  bom;ht  the  property  in  bis 
own  name,  and  knew  from  the  outset  he  used 
it  as  a  basia  of  credit,  and  had  gone  In  debt 
in  a  large  amount  for  tmit  trees  to  Improve 
it  This  despite  her  testimony  to  the  con- 
Umry. 

[4]  "Evidence,  of  irtiatever  dsoerlptlon, 
must  yield  to  the  extent  that  It  conflicts  witai 
admitted  or  dearly  established  facta."  1 
Hoore  on  Facts,  p.  11.  Andylngtiiatnile,w« 
And  ahe  was  on  the  Nldwy  farm  from  the 
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start  almost  dally,  knew  when  tbe  fndt 
trees  arrived,  took  a  live  interest  in  the  rath* 
er  ambitions  project  (eTldently  one  of  family 
conversation),  and  pnts  herself  In  tbe  atti- 
tude of  knowing,  as  she  says,  that  he  had 
no  money  to  pay  cash  for  them. 

That  about  (400  of  her  undoubted  money 
went  into  the  purchase  of  the  farm  seems 
clear.  That  money  came  from  a  sale  of  a 
piece  of  real  estate  owned  by  her  in  her  own 
nama  But  the  testimony  showlnK  that  also 
shows  that  she  voluntarily  and  knowingly 
used  it  to  pay  off  some  of  the  installments 
of  the  purchase  money  for  the  Nlckey  farm, 
when  they  came  due,  knowing  at  tbe  time 
tbe  title  was  In  him.  Her  denial  in  this  be- 
half must  go  for  naught  in  tbe  face  of  her 
admissions  and  the  physical  facts  shown  to 
exist 

[B]  That  Zehnder  himself  planned  a  frand 
on  Stark  Bros,  is  put  beyond  question.  This 
is  so,  although  it  be  admitted  that  his  ord- 
inal mistake  in  the  description  of  the  real 
estate  was  an  innocent  one.  His  keying  his 
deed  off  of  record  for  a  year  may  also  have 
been  Innocent;  but  his  concealment  of  tbe 
mistake  in  description  for  several  years  after 
be  found  it  out  can  scarcely  bear  that  in- 
terpretation, nor  his  execution  of  tbe  con- 
tracts in  the  name  of  "A.  H.  Zebnder,"  there- 
by permitting  him  to  claim  one  way  or  an- 
other on  his  or  her  llaUllty.  His  making 
of  this  deed  withont  consultation  with  his 
wife,  without  any  request  or  demand  from 
her,  after  be  was  sued,  presents  unmistak- 
able evidence  of  fraud  on  his  pa|t.  If  be 
owed  her  $2,000,  as  the  evidence  ataows  Ills 
dalm  to  bia,  the  honest  thing,  even  on  his 
own  theory,  would  bare  been  to  have  secur- 
ed it  by  a  mortgage  on  the  farm.  Bnt  we 
win  not  pursue  the  question  <a  bis  frand; 
for  her  case  at  bottom  proceeds  on  the  the- 
ory he  was  a  scamp  In  wnogfully  misappro- 
priating trust  funds  to  bis  own  nsa 

[I.  7]  Tbe  vital  qnesthm  is:  Did  she  par- 
tldpate  In  his  frand?  Or  is  she  estopped? 
We  are  constrained  to  hold  that  when,  with- 
out protestation  on  her  part,  and  on  knowl- 
edge of  the  tact,  she  allowed  the  title  to  re- 
main in  him  for  IS  years,  and  finally  accept- 
ed a  deed  made  for  tbe  veiy  purpose  of 
preventing  Stark  Bros,  from  collecting  a 
debt  created  for  the  improvement  of  the  lapd 
conveyed— a  deed  made  because  of  the  exi- 
gencies of  a  pending  lawsuit— snch  facts 
must  be  held  to  make  out  a  case  of  her  i>ar- 
ticlpatlng  In  his  fraud,  wherefrom  she  holds 
a  tainted  title. 

For  what  says  tbe  law?  "The  rule  Is  gen- 
eral that,  If  one  who  assumes  to  do  an  act 
which  will  be  for  tbe  benefit  of  another  com- 
mits a  fraud  in  so  doing,  and  the  person  to 
whose  benefit  tbe  fraud  will  Inure  seeks,  aft- 
er the  knowledge  of  the  fraud,  to  avail  him- 
self of  that  act,  and  to  retain  the  benefit  of 
it,  he  must  be  held  to  adopt  tbe  whole  act, 


fraud  and  alL   •   •  Per  Allen.  in 

Atlantic  MUls  T.  Indian  Orchard  Mills.  147 
Mass.  loc.  dt  m  17  N.  BL  fiOS;  9  Am.  St 

Rep.  608. 

Such  facts  also  work  estoppel.  In  cases 
of  frhud  and  estoppel  of  tbe  character  dealt 
with  here,  the  married  women's  enabling 
acts,  whereby  a  husband  may  not  appropriate 
bis  wife's  separate  estate  to  bis  own  use,  ex- 
cept by  her  written  consent,  afford  no  pro- 
tection against  a  creditor  of  her  husband. 
Hudson  V.  Wright,  204  Mo.  loc.  dt  432,  103 
S.  W.  8;  Blake  v.  Meadows,  225  Mo.  loc.  dt 
28.  123  S.  W.  668.  80  L.  R.  A.  (N.  S.)  1.  poet 
and  ante;  Leeta  t.  Bank,  IIS  Ho.  184,  2K 
S.  W.  788. 

Assuming  Stark  Bros,  are  not  entitled  to 
reform  their  contracts,  as  held  in  the  first 
case,  yet  If  tb^  can  have  relief  on  equitable 
prlndples  In  tbe  present  case,  it  is  one  that 
on  all  the  facts  loudly  cries  out  for  it  We 
hold  they  can  have  such  rdiefl  In  not  giv- 
ing It  tbe  chancellor  erred. 

Let  the  judgment  be  reversed  and  the 
cause  remanded,  with  directions  to  enter  a 
decree  in  favor  of  defendant  divesting  the 
title  acquired  by  plaintiff  through  her  bus- 
band's  deed  out  of  her,  and  vesting  title  Id 
him  to  tbe  described  80  acres  under  his  last 
sherUFs  deed.  It  1«  so  ordered.  All  concur. 


HECTOR  et  aL  v.  HORRELLb 

(Supreme  Court  of  Missouri,  Division  Ma  1. 
Feb.  28,  1913.) 

1.  PABTiTion   (I  85*)— JuoaianT^DBscBi^ 

TION. 

In  order  to  sastain  a  judgment  in  parti- 
tion, the  description  of  the  land  must  be  suffi- 
ciently definite  to  enable  tbe  sheriff  of  the  coun- 
ty in  which  the  land  is  located  to  locate  the 

land  therefrom. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  H  160-166;  Dec.  Dig.  |  95.* j 

2.  Deeds  0  88*)— Descbxftion— Abbbbvu- 

nona. 

A  partition  deed,  describing  the  land 
(omitting  county  and  state)  a^  820  acres,  being 
the  "E.  2  of  Sec  No.  13,  Twp.  No.  20,  range 
13  east"  when  written  ont  In  full  would  be 
320  acres,  being  the  east  half  of  section  No.  13, 
township  20,  range  18  east  and  waa  thereftm 
sufficient 

[Ed.  Note.— For  other  cases,  see  Deeds,  CenL 
Dig.  S8  65-79;  Dec  Dig.  |  38.*] 

8.  Deeds  (I  38*)— Desobiption— Sufitioiewct. 

Where  several  tracts  of  luid  are  descrit>ed 
In  a  deed,  all  located  in  the  same  township  and 
range,  It  is  not  necessary  to  repest  in  the  de- 
scription of  each  tract  the  township  and  range; 
but  it  is  SQffideat  If  tbe  townshi|L  ranee,  and 
county  are  stated  at  the  end  of  tbe  last  tract 
described  In  that  township,  range,  and  coaoty. 

[Eld.  Note. — For  other  cases,  see  Deeds,  Cent 
Dig.  SI  65-79:   Dec.  Dig.  f  38.*] 

Appeal  from  Circuit  Court  Butler  County. 

Action  by  Cynthia  G.  Hector  and  others 
against  J.  A.  Horrell.  Judgment  for  defend- 
ant and  plaintiffs  appeal.  ASixmeA. 
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This  salt  W18  brought  In  the  dfcalt  court 
«f  Ponlacot  ooimty,  and  involTes  'practically 
the  same  qnestknu  ttiat  were  lOTOlTed  in  the 
cases  of  Hector  et  al.  t.  Bfann,  226  Mo.  228, 
m  S.  W.  U09^  and  Hector  t.  Warren.  22Q 
Ho.  2SB,  124  S.  W.  1119,  which  upon  consnl- 
tatkm  will  disclose  the  main  facts  of  ttla 
ease;  since,  however,  they  are  not  material 
to  tile  qaeeUon  to  be  detennlned  In  this  case, 
Oier  will  be  omitted  largely  tarn  the  state- 
mat  of  thto  caae.  The  phdnUfflB  son^^  by 
this  suit;  to  reeovw  ftom  the  defmdant  a 
lar^e  tract  of  land  dtoato  In  Pemiscot  coun- 
ty. A  trial  was  had  in  the  drcnlt  oonrt, 
which  nsnltod  In  a  Jndgment  In  favor  of  the 
defendant,  and  the  plaintiffs  duly  appealed 
the  cause  to  this  court  In  regard  to  this 
case,  oonnsd  for  appellant  state  that,  la  so 
fur  as  the  law  Is  aunoonoed  In  the  cases 
prerlonaly  mentlcned,  they  have  no  com- 
plaint to  make ;  and .  that  "this  case  was 
tried  on  two  theories,  to  wit:  First  That 
the  court  which  tried  the  partition  proceed- 
ings under  which  the  land  herein  motioned 
was  sold  In  partition  never  acquired  Jurisdic- 
tion over  the  person  of  the  dtfendanta  in 
said  partition  proceedings  (plalntlflb  In  this 
suit),  and  for  that  reason  the  sale  in  parti- 
tion conveyed  no  title.  Second.  The  descrip- 
tion given  in  said  partition  proceedings,  the 
order  of  publication,  and  the  deed  made  by 
the  sherllf,  was  insufficient  as  to  part  of  the 
land  herein  described,  and  did  not  in  fact 
describe  any  land  whatever."  Counsel  for 
appellants,  in  their  brief,  concede  ttiat  thls 
court.  In  the  cases  previously  mentioned,  de- 
cided the  first  proposition  mentioned  against 
them,  and  that  the  appellants  are  not  enti- 
tled to  recover  any  of  the  lands  wlilch  were 
proi)erly  described  in  the  partition  proceed- 
ings mentiotaed  in  said  cases ;  but  insist  that 
some  of  the  lands  involved  in  this  case  were 
not  described  in  said  partition  proceedings. 
This  concession,  under  the  evidence,  which 
Is  undisputed,  reduces  the  case  to  two  legal 
propositions  Mr  determination. 

The  description  of  the  land  involved  in 
this  case  was  described  in  said  partition  pro- 
ceedings, and  the  deed  made  In  pursuance 
thereof,  In  the  following  language  (omitting 
county  and  state): 

"320  acres,  behig  the  B.  2  of  Sec  No.  18, 
Twp.  Na  20,  range  13  east 

"120  acres  being  W.  2  of  N.  W.  1  and  N. 
K  4  of  Sec.  No.  15. 

"40  acres  belo«  IlieN.  W.  4<^aB.4of 
Sec  No.  10. 

"160  acres  being  the  S.  2  of  N.  W.  of  the 
K.  B.  4  of  N.  B.  4  and  the  S.  W.  4  of  N.  a 
<  of  Sec  Na  17,  Twp.  No.  20,  range  22  IL 

"80  acres  being  N.  2  of  S.  BL  4. 

**40  acres  h^  S.  W.  4  of  N.  W.  4. 

"100  acrea  hetaig  XL  2  of  W.  4  of  Sec  No. 
18,  Twp.  No.  20,  range  14  east" 

Independ^t  of  the  legal  propositions  pr&- 
seated  and  disposed  o^  It  la  KPffBrmt  upon 
the  face  of  the  record  that  there  are  some 

1M&W^7 


typographical  errors  existing  in  the  descr4>- 
tioB  of  some  of  tha  tracto  of  lahd  Just  moi- 
tloned;  but  In  no  manner  do  th^  affect  the 
merits  of  the  case. 

Sam  X  Corbett  and  G.  G.  Shepard,  both  of 
CaruthersvlUe,  for  appellants.  Oliver  &  Oli- 
ver, of  Cape  Girardeau,  for  respondent 

WOODSON,  P.  J.  (after  stathig  the  fiicto 
as  above).  I.  Counsel  for  api>ellants  state 
their  position  In  the  following  language: 
"Should  It  be  conceded  that  the  first  deecrip- 
tlqn  of  320  acres  is  good,  and  that  the  de- 
scription of  the  last  two  tracts  that  Is  of  the 
40  and  160  acre  tract  last  described  is  good, 
which  we  do  not  it  must  be  held  that  the 
description  of  the  other  lands  mentioned  In 
said  partition  proceeding  Is  the  same  as  no 
description  at  all,  and  wholly  Insufficient  to 
deprive  these  plaintiffs  of  their  land,  or  con- 
vey title  to  the  defendant  hereia  '120  acres 
being  the  W.  2  of  N.  W.  4  and  N.  B.  4  of  N. 
W.  4  of  Sec  15,'  is  no  description  at  all,  and 
certainly  the  trial  court  was  wrong  when  it 
was  willing  to  guess  these  plaintiffs*  land 
away  in  any  such  manner.  '40  acres  being 
the  N.  W.  4  of  S.  E.  4  of  Sec  No.  10,'  is 
equally  as  bad  and  conveys  no  title.  '80 
acres  being  .  N.  2  of  S.  E.  4.'  What  court  la 
willing  to  say  that  description  covers  the 
land  in  question  In  this  suit?"  In  brevity, 
their  contention  is:  First,  that  the  descrip- 
tion of  the  entire  land  sued  for  was  so  vague 
and  uncertain  that  it  was  in  fact  no  descrip- 
tion at  all,  and  that  the  Judgment  in  the 
partition  suit  and  the  deed  made  in  pursu- 
ance thereof  were  ahd  are  absolute  nullities; 
and,  second,  that  even  though  that  be  not 
true,  nevertheless  that  was  and  is  true  as  to 
all  the  tracts  mentioned  excepting  the  first 
fifth,  and  the  two  last  tracts.  We  will  dis- 
pose of  these  two  contentions  in  the  order 
stated. 

[1]  As  to  the  first:  There  can  be  no  doubt 
but  what  the  law  is  that  in  order  to  sus- 
tain a  Judgment  of  a  court  affecting  real  es- 
tate, the  description  thereof  must  be  suffi- 
ciently definite  as  to  enable  the  sheriff  of  the 
county  in  which  it  is  located,  to  locate  the 
land  therefrom. 

[2]  The  real  cont^tlon  on  this  branch  of 
the  case  Is  that  the  abbreviations  used  In  the 
description  of  the  lands  In  the  Judgment  and 
deed,  as  shown  In  the  statement  of  the  case, 
were  and  are  vague,  uncerteln,  and  meaning- 
less, and  therefore  constitute  no  description 
of  the  land  whatever.  For  Instence,  It  Is  In- 
sisted that  the  letter  "B"  and  the  figure  "2," 
as  tised  In  the  first  tract  of  land  mentioned 
In  the  stetement  of  the  case,  though  used  in 
the  connection  In  vrhlch  th^  are  fbund,  hare 
no  meaning.  Said  first  tract  la  described  as 
follows:  ^'820  acres,  being  the  BL  2  <tf  Sec 
No.  13,  Twp*  ^  20;  range  18  east** 

In  the  case  ot  Burnett  t.  McCIu^,  78  Mo. 
loc  dt  6ftL,  this  court  In  considering  a  sim- 
ilar anesthHii  wd  thla  language:   "If  tite 
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description  were  an  abbreviated  one  and 
stood  thns,  'N.  S.  W.  S.  W.  U  set  6/ 
few  persons  familiar  with  the  system  adopt- 
ed for  the  survey  and  subdlvlBlon  of  lands 
In  tbe  Western  states,  and  the  abbreviations 
In  use  for  the  desl^atlon  of  such  subdivi- 
sions, would  hesitate  to  construe  such  de- 
scription to  mean  the  north  half  of  the  south- 
west quarter  of  the  southwest  quarter  of 
section  6.  But  when  such  abbreviated  de- 
scriptions are  translated  Into  words,  It  Is 
usual  to  Insert  botb  the  words  *of  and  'the* 
after  the  words  and  figures  designating  the 
Bobdlvistons."  The  coart  then  proceeded  and 
held  that  said  description  In  a  sheriff's  deed 
WBB  valid,  and  sufficient  to  convey  the  north 
half  of  the  southwest  quarter  of  the  south- 
west quarter  of  section  6.  It  seems  to  me 
that  the  description  under  consideration  In 
this  case  is  much  more  definite  and  certain 
than  was  that  used  in  the  case  referred  to. 
In  that  case  the  words  "of"  and  "tbe"  which 
usually  follow  the  figures  designating  the 
anbdirislons  of  tbe  land  were  entirely  omit- 
ted by  the  sheriff  from  the  deed,  while  In 
the  case  at  bar  both  of  those  words  are  used, 
and  correctly  so ;  but  It  Is  contended  in  this 
case  that,  because  the  numerators  of  tbe 
fractions  which  dedgnate  tbe  size  of  the  sub* 
dlvtBions  are  omitted  ftom  the  Judgment  and 
deed,  both  of  Oism  are  void.  That  position 
Is  nntenabte,  becanse  the  size  of  the  subdi- 
Tlsion  Is  clearly  Indicated  the  flgnres  and 
the  word  "320  acres,"  which  Is  onfr-half  of 
a  section,  and  when  ttiey  are  followed  by  the 
language  "behig  the  B.  2  of  Sea  13,"  etc., 
there  can  be  no  doubt  but  what  the  abbrevi- 
ations here  used,  when  written  out  In  full, 
would  be  88  follows:  "S2Q  acres,  being  the 
east  H  of  section  Na  IS,  township  No.  20, 
range  IS  efwt**  This  is  the  correct  Ascrip- 
tion of  the  lan^  sued  for,  and  In  our  opinion 
the  same  land  Is  properly  described  In  the 
Judgment  by  the  abbreviations  before  quoted. 

What  has  been  said  by  us  of  this  tract  ap- 
plies equally  as  well  to  the  other  seven 
tracts  sued  for  In  this  case.  We  therefore 
decide  the  first  contention  of  counsel  against 
the  aiH)eilantB. 

[3]  II.  The  second  contention,  as  previous- 
ly stated,  Is  that  the  Judgment  and  deed  are 
void  as  to  all  the  tracts  of  land  sued  for,  ex- 
cept the  first,  fifth,  and  the  two  last,  for  the 
reason  that  the  township  and  range  are  not 
stated  therein,  after  each  tract  Counsel  for 
respondent  answers  that  contention  by  say- 
ing that,  in  describing  several  tracts  of  land 
In  a  deed  In  the  same  township  and  range, 
it  is  not  necessary  to  repeat.  In  the  descrip- 
tion of  each,  the  township  and  range,  and 
that  It  Is  only  necessary  to  state  the  town- 
ship, range,  and  county  at  the  end  of  the 
last  tract  described  in  that  township,  range, 
and  county.  In  our  opinion  that  Is  a  correct 
statement  of  the  law,  vrltbont  it  should  af- 
flrmatlTely  appear  to  the  contrary  from  the 


foce  of  the  deed.  That  is  a  custom  irtilch 
is  very  eitenslvely  followed  In  this  state  by 
conveyancers,  and  I  have  never  before  heard 
the  validity  of  such  a  deed  questioned.  Ac- 
cording to  the  record  In  this  case,  tbe  first 
tract  of  land  described  in  the  Judgment  and 
deed  Is  located  In  township  No.  20,  range  13 ; 
the  second,  third,  fourth,  and  fifth  in  town- 
slilp  No.  20,  range  12;  and  the  sixth,  sev- 
enth, and  eighth  In  township  No.  20,  range 
14,  Pemiscot  county.  We  ther^ote  decide 
this  question  against  the  appellants. 

It  must  follow  from  these  observations 
that  the  Judgment  of  the  circuit  court  should 
be  affirmed,  and  It  Is  so  ordered.  AUoawnr. 


BOTHB  at  aL  t.  OHICAGO,  a  &  Q.  B.  CO. 

(Supreme  Court  of  Ifissoari.  DivUon  No.  1. 
Fab.  28.  191&) 

1.  Conan  a  IT^Exmn  or  Jubbbiuctios 
—  Stipulatiof  OB  AoQDxKBcuicn  or  Pab- 

Toa. 

The  Supreme  Court  will  not  permit  par- 
ties litigant  to  confer  joriBdiction  elQ^  by 
stipolation  or  by  acquiescence. 

[Bd.  Note.— For  otiier  cases,  see  Courtly  Gut. 
Dig.  SS  *^~S0.  62;  Dec.  Dig.  i  17.*] 

2.  CotrBTs  (i  231*)— APFKLun  JimisoxcnoH 

—  MissouBi  —  Constitutional  QuEemoH. 
In  an  action  for  damages  to  property,  in 
amount  within  the  Juriedictioa  of  tbe  Court  of 
Appeals,  from  defendant's  maintenance  of  a 
c(a1  chat^  defendant  pleaded  ttiat  it  was  eo- 
gaged  in  interstate  commerce  and  entitled  to 
maintain  the  chute  as  a  privilege  and  immunity 
against  plaintifTs  claim,  and,  after  judgment 
for  defendant,  a  new  trial  was  granted  for  er- 
ror in  an  Instruction  as  to  liability  if  the  in- 
jury  to  plaintiff  was  not  different  from  tliat  of 
other  persons  in  the  vicinity,  and  if  sach  inju- 
ry was  greater  than  that  of  tbe  other  persons. 
Held,  that  the  determination  of  such  gnestioD 
was  not  dependent  upon  any  constitutional  pro- 
vision, and  did  not .  divest  the  jurisdiction  of 
the  Court  of  Appeals,  to  that  the  Suprone 
Court  in  tbe  penormance  would  transfer  tbe 
case  to  tbe  Court  of  Appeals. 

[Ed,  Note.— For  other  cases,  see  Courts,  Cent 
DiK.  H  487,  491,  644.  646-61&  6t!0,  662-659, 
661}  Dec.  Dig.  i  281.*]  ^ 

Appeal  from  Glrcnit  Court,  Unooln  Oonnr 
ty;  J.  D.  Bamett,  Judge. 

Action  by  William  Bothe  and  another 
against  the  Oilcago,  Burlington  &  QuiiicT 
Railroad  Company.  Judgment  for  defendant, 
and,  from  an  wder  granting  a  new  trial,  de> 
fendant  appeals.  Case  transferred  to  the  St 
Louis  Court  of  Appeals. 

Plaintiffs  state  that  they  own  a  store  build- 
ing in  the  town  of  Old  Monroe ;  that  in  1905 
defendant  bnllt  and  erected  across  the  street 
from  plaintiffs'  storehouse,  and  about  60  feet 
distant,  a  large  coal  bin  or  chute,  which,  by 
Its  operation  and  the  uses  made  of  It  by  de- 
fendant and  on  account  of  Its  dose  proximi- 
ty to  plaintiffs'  property,  has  become  and  is 
a  noisome  and  continuing  nuisance,  injurious 
to  the  use  of  plaintiffs*  property,  which  was 
erected  by  plalntUto  at  great  expense  to  be 
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used  as  a  abm  bnUdliig  and  long  prior  to  the 
bnildiiiff  of  said  Un  or  clmte  by  defeDdant. 
Tbe  petition  then  alleges  the  particulars  of 
the  nuisance  complained  of,  and  pr^a  juds- 
ment  for  |800  as  the  damace  thoeby  caused 
to  plalntlffiB*  property.  Defendant  answered, 
denytaig  aU  the  aUesatlons  of  idabitUEB*  petl- 
tion,  exc^t  Its  corporate  existence,  and  that 
It  owned  and  operated  a  railroad  In  the  coun- 
ty (tf  Lincoln,  state  Uissoiul,  which  passed 
ttaronglt  the  town  <^'01d  Hwroe;  and  for 
farther  defense  allied  that  It  was  oigaged 
In  the  iiae  of  Us  property  for  the  purposes  of 
Intmtate  otnnmarce,  which  required  the  use 
of  the  ooal  bin  or  chute  in  question,  and  that 
It  was  entitled  to  .that  appliance  under  the 
ComrtJtntlon  <tf  the  United  States,  and  plead- 
ed the  same  as  glTlng  It  a  right,  privilege, 
and  Immunity  "against  any  attempt  to  assert 
the  claim  set  forth  in  plalntUTs*  petition." 

Upon  the  issues  thus  Joined,  evidence  was 
adduced  upon  which  the  Jury  returned  a  ver- 
dict for  defendant  Plalntiffia  filed  a  motion 
tor  new  trial  on  the  ground,  among  others, 
cA  error  In  the  instructions  girea  by  the 
court  This  motion  was  sustained  by  the 
court  for  assumed  error  In  giving,  at  d^end- 
ant's  request,  Instruction  No.  1,  to  wit:  "If 
tbe  Jury  believe  from  the  evidence  that  what- 
ever annoyance  or  injury  of  which  plalntias 
make  complaint  In  this  case  Is  not  different 
in  kind  from  that  to  which  other  persons 
(residing  on  or  using  real  property  In  the 
vicinity  of  plaintiffs)  are  likewise  subject 
from  the  same  cause  complained  of  hercdn, 
thai  your  verdict  should  be  rendered  for  the 
defendant ;  and  such  a  verdict  for  defendant 
aluU  be  rendered,  even  If  you  also  find  from 
the  evidence  that  plaintUEs  may  be  thereby 
Injured  or  annoyed  In  a  greater  degree  than 
said  other  persons  In  the  vldnit?  of  plain- 
ttffs." 

From  the  order  granting  a  new  trial,  de- 
fendant appealed  to  this  court 

B.  H.  Norton,  of  Troy,  for  appellant 
Creech  &  Penn,  of  Troy,  for  respondents. 

BOND,  J.  (after  stating  the  Ucts  as  above). 
[1,2]  L  The  only  question  involved  in  this 
weal  is  wheflwr  <»  not  the  instruction  quot^ 
ed  ta  the  statonent  ia  a  crarect  de^ration 
of  law.  ^Riat  qnestlon  may  be  decided  with- 
out any  refwence  to  tbe  Oonstltatlon  of  the 
United  States.  Its  determination  depends 
wtely  upon  the  arollcatlon  of  certain  legal 
principles  pertinent  to  the  rU^t  of  persons  to 
recover  for  the  construction  or  maintenance 
of  mdsanoes.  It  is  in  no  wise  dependent 
upon  the  application  of  any  provision  con- 
tataied  in  the  federal  Crastltatlon.  In  the 
aignment  sobmltted  In  tills  oonr^  no  reter- 
enee  la  made  to  the  federal  Oonstttntion  as 
the  source  whicb  must  detandne  tiie  cor- 
rectness of  the  instruction  In  qneetton.  None 
of  Its  providons  can  be  of  the  slightest  aid 
in  determining  that  question.  Brookllne  Can- 


ning ft  Packing  Go.  r.  Snn^  288  Mo.  loe.  eU. 
004,005, 142  S.W.  81ft.  It  is  the  dnt7  of  this 
court  to  guard  and  enforoe  tbe  dtiimitatlon 
of  Its  own  JurlsdlcUon  and  that  of  tbe  Courts 
of  Ami  fixed  by  the  Gonstttntlon.  Hmce^ 
as  aptly  said  by  Woodson,  J.,  it  "wlU  not 
permit  parties  Utlgant  to  omfer  JudsdletUm 
upon  It  elthw  by  stipulation  or  by  aequlea- 
cence.*'  Tandeventer  t.  Bank,  2S2  Uo.  loc. 
dt  622, 1S6  S.  W.  24. 

The  an>eal  in  ttds  case  presents  nothing 
proper  for  review  In  this  court,  since  the 
amount  in  controversy  is  clearly  within  tbB 
Jurisdiction  of  the  St  Louis  Court  of  Ap- 
peals; and  the  Instruction  presents  no  ques* 
tion  which  would  divest  that  court  of  the 
right  to  rule  upon  its  proprle^.  ISds  case 
is  therefore  transferred  to  the  St  Lonls  Court 
of  Appeals. 

WOODSON.  P.  J.,  and  LAMM  and 
QBATBS,  JJ.,  concur. 


GORDON  et  aL  v.  MILOON  et  aL 

(Supreme  Court  of  Missouri,  Division  No.  1. 
Feb.  28,  1913.) 

1.  MiNXB    AND   MlNXBAZA  <|  G6*)— SU^AOM 
AND  nNnEBLTUta  MlREBALS— SXVKBANCa. 

There  may  be  a  complete  severance,  by 
deed,  of  tbe  mineral  estate  in  lands  from  the 
surface  eatate. 

[Bd.  Note^For  other  easesL  see  Mines  and 
Mineral^  Cent  Dig.  |i  1B8-165;  Dec.  Dig.  f 
5C.*] 

2.  MiiTEs  ARD  MinsaAU  (I  Off*)— Dnns— 
CoNSTBUCTioH— "Coal  Miweb." 

Where  a  deed  conveyed  an  equal,  undivided 
half  at  the  coal  mines  situated  on  land  describ- 
ed, the  words  "coal  mines"  should  be  construed 
to  mean  coal  deposits  nnderlylng  the  land ;  it 
appearing  that  no  mines  had  actually  been 
opened,  but  that  the  deports  underlying  ue  land 
had  been  discovered  by  excavation,  etc. 

[Ed.  Note.— For  other  casea  see  Minw  and 
Minerals,  Cent  Dig.  |S  ;  Dec.  Dig.  { 

65.* 

For  other  definltioni,  see  Words  and  Phrases, 
VOL  2,  p.  1287.] 

8.  Mines  amd  Mimuu  (S  6B*)— Convet- 

Ancs— Dnns— OoNSTBuonoif. 

Where  a  deed  conveyed  an  nndlvided  hall 
of  the  coal  mines  situated  on  certain  described 
land,  and  then  contained  a  clause,  "eaid  mines 
are  now  showing  themselves  in  tbe  bed  of  the 
creek  running  mongh  said  described  tract  ol 
land,"  the  clause  quoted  was  not  a  limitation 
restricting  the  conveyance  to  the  particular 
veins  of  coal  shown  by  tbe  outcropping  in  tbe 
creek,  but  covered  an  undivided  hau  of  all  the 
coal  depodts  underlying  the  land  described. 

[£>].  Not&— For  other  cases,  see  Mines  and 
Minerals,  Cmt  Dig.  ||  1^%;  De&  Dig.  { 
65.*] 

4.  Minis  AND  M1NBBAI.S  (I  60*)— Bxcovnr 
OF  PossBsaiOR— EjxcnaNT. 

Where  defendants  were  In  possession  of 
land  under  a  deed  purporting  to  convey  the 
whole  estate,  while  plaintiffs  claimed  under  a 
former  deed  conveying  the  coal  deposits  under- 
lying tbe  land,  and  defendants  claimed  the  min- 
eral as  well  as  the  surface  estate,  but  were  not 
mining  or  ndng  the  ooal,  ejectment  would  lie 
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to  trr  the  title  to  defendants*  claimed  posses- 
rioD  of  the  coal 

[SM.  Note.— For  other  cases,  see  Mines  and 
laterals,  Cent  Dig.  |  136;  Dec.  Dig.  |  60.*] 

Q.'  Affkal  akd   Ebbob  ^  171*)— BXVXBW— 
Thkobt  or  Caubb. 

Defendants  cannot  rely*  on  appeal,  on  ft 
tiieory  of  the  cause  not  presented  to  the  trial 
court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  »  1053-1069,  1161-1165 ; 
Dec  Dig.  S  171.  •] 

6.  Mines  and  Miit,ebals  (|  66*)— Sepabation 
OF  Estates— Deeds. 

Where  coal  deposits  are  separated  hj  grant 
or  reservation  in  a  deed  from  the  surface  of 
the  land,  the  right  to  such  deposits  constitutes 
an  estate  In  lands  which  carries  with  it  the 
right  to  nse  so  much  of  the  sorface  estate  as 
may  be  reasonably  necessary  for  the  proper 
use  of  the  mineral  estate. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  H  153-166 ;  Dec.  Dig.  i 
55.  •] 

7.  Bjeothbnt   (I   06*)  —  Titu  —  Coumon 

SOUBCE— BTIDEHCB. 

Where.  In  ejectment  defendants  made  no 
claim  of  adverse  possession  under  color  of  title, 
and  plaintiffs  put  in  evidence  deeds  which  prov- 
ed a  common  source  of  title,  and  defendants 
did  not  plead  a  different  claim  of  title,  the 
evidence  showed  that  both  parties  claimed  un- 
der a  common  source,  and  it  was  Uierefore  not 
necessary  for  plaintiBS  to  j/xon  title  from  the 
govemmoit 

[Bd.  Not&— For  other  cases,  see  Blectment, 
Gent  Dig.  H  280-285;  DecTbig.  |  96.*] 

Appeal  from  Circuit  Gonrt;  Boone  Ooanty ; 
Nat  M.  Shelton,  Judge. 

Ejectment  by  Irvln  Gordon  and  others 
against  Joseph  H.  BlUllon  and  others.  Judg- 
mmt  for  plaintUCa,  and  defendants  appeal. 
AflBrmed. 

Boyle  G.  Oark,  of  Columbia  (J.  P.  Mc- 
Balne,  of  Colnmbiat  of  counsel),  for  appel- 
lants. Webster  Gordon  and  E.  W.  Hlnton, 
both  of  Columbia,  for  respondents. 

GRAVES,  J.  From  a  reading  of  the  record 
and  the  statements  made  by  counsel  upon  the 
two  sides  of  this  controversy,  we  conclude 
that  the  statement  made  by  ^ther  counsel 
.could  be  safely  adopted.  We  adopt  that  made 
by  counsel  for  the  respondent,  because  by  a 
fraction  It  could  be  said  to  be  the  winner 
In  a  contest  for  brevity.  Both  are  brief, 
however,  and  do  not  differ  as  to  what  la 
shown  by  the  record.  The  questions  are 
largely  qaestlons  of  law.  Respondents  thus 
state  their  case  to  this  court:  "This  was  an 
ejectment  to  recover  the  coal  under  a  part 
of  tiie  east  half  of  the  southwest  quarter  of 
section  16,  township  4S,  range  12,  in  Boone 
county.  Mo.  This  is  a  part  of  the  same  tract 
involved  in  Gordon  t.  Park,  202  Mo.  246,  and 
Gordon  t.  Park,  21d  Mo.  600;  and  the  plaln- 
Uffs  relied  on  the  same  chain  of  title*  which 
Is  as  follows:  First  Deed  from  Batkley  B!s- 
tes  to  Boyle  Gordon,  executed  February  26, 
1869,  and  duly  recorded,  and  conveying  The 
equal  undivided  half  ct  the  coal  mines  situ- 
ated on  the  east  half  of  On  sovtttwest  quar- 


ts, etc.;  said  mines  are  now  showing them- 
selves  in  tlie  bed  of  tiie  creek  running  tbroui^ 
said  desdUwd  tract  of  land.'   Second.  Deed 
from  Boyle  Gordon  to  George  W.  Gordon, 
containing  tba  same  descriptlw  and  recitals 
Third.  Will  of  George  W.  Gordon,  deviaiog 
the  residue  of  his  property  to  the  ^alntUBa 
For  the  purpose  of  proving  that  BarU«y 
Estes  was  the  common  source  of  title,  plain- 
UfCs  read:    (1)  The  wlU  of  Berfclegr  Estes, 
devising  this  tract  of  land  to  his  daughttf, 
Sarah  F.  Estes.  'except  the  Interest  In  the 
coal  mines  which  I  have  sold,*  etc.    0^  Deed 
from  Alloi  Park,  sole  heir  of  Saiah  F.  Estes, 
deceased,  to  Mary  B.  MUIlon,  conveying  that 
part  of  the  tract  ia  autnornsy.  This  deed 
contained  no  exception  of  the  coal  mines. 
(3)  The  admission  that  Marjr  B.  MlUlon  died 
Intestate,  leaving  the  defendants  as  ho-  sole 
heirs  at  law.    The  onl  evidence  showing 
that  no  mining  had  ever  been  done  on  this 
part  of  the  tract,  and  no  pits  or  shafts  bad 
be«i  opeiied,  but  that  while  Allen  Park  was 
the  owner  of  the  land,  a  well  was  dug,  and 
that  the  men  struck  a  seam  or        of  coaL 
The  plaintiff  Webster  Gordon  also  testifies 
that  the  defendants  were  In  possession  of  the 
surface,  and  claimed  the  coal  also,  because 
the  deed  under  which  they  claimed  contain- 
ed  no  exception  of  the  coaL  The  defmdants 
offered  no  evidence,  and  the  court  sitting  as 
a  jury  found  for  the  plaintiff.  Defendants 
now  appear  to  rely  on  three  pt^ts,  viz.: 
First  That  the  language  of  the  deed  from 
Berkley  Bstes,  namely,  'The  coal  mine,  be- 
ing and  situated  on  the  east  half  of  the 
southwest  quarter,*  etc.,  'was  not  sufficient  to 
pass  to  any  and  all  coal  deposits  under  that 
tract,  but  that  iKcause  of  the  recital  that 
"said  mines  are  now  showing  themselves  in 
the  bed  of  the  creek,"  '  etc.,  the  grant  should 
be  restricted  to  these  precise  croppings,  or  at 
least  the  same  seams  or  veins  so  mentioned, 
and  hence  the  plaintiff  could  not  recover 
without  proof  identifying  the  coal  under  this 
part  of  the  land  as  the  same  vein  mentioned 
in  the  deed  as  cropping  out  In  the  bed  of 
creek  above  the  ford.    Second.  That  there 
was  no  proof  that  defmdants  were  in  pos- 
session of  the  coal,  because  no  mines  had 
been  opened  on  the  part  of  the  land  hen  In 
controversy.  Third.  That  thrae  was  no  proof 
that  Berkley  Estes  was  the  comuMm  source 
of  titto,  and  hence  no  proof  of  plaintiffs* 
title  to  the  coaL"  This  statement  had  page 
reference  to  the  abstract,  which  we  have 
omitted  in  quoting  the  statem^it  It  may  be 
that  appellants*  contentions  are  not  aa  folly 
stated  by  respimdent  as  they  are  urged  in 
the  brief;  but,  upon  the  whoie,  this  state- 
ment of  the  respondent  sufficiently  states 
the  case,  and  we  adopt  It  because  It  is  aa  ooa- 
dse  and  fair  as  we  could  make  lb 

1.  The  first  p<^t  made  the  appdlants 
Is  that  the  proof  failed  to  sustain  the  al- 
legations of  the  petition.  About  this  ccmten- 
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tloa  duster  a  namber  of  points  wMcb  we 
will  separately  discuss.  First,  the  polDt 
niaea  the  question  as  to  what  Is  the  real 
BMWin^ng  of  the  Berkley  Kstes  deed.  The 
terms  of  that  deed  had  best,  perhaps,  be 
more  folly  outlined,  because  Its  langoage 
becomes  important  The  deed  Is  short,  and 
for  this  discosslon  It  had  best  be  set  ont: 
"Know  all  men  by  these  presents  that  I 
Bwkley  Bstee  of  the  county  of  Boone  and 
state  of  Mlasoorl  In  consldaratbai  of  the  sum 
of  fifty  dollars  In  hands  paid  the  recdpt  of 
which  is  hereby  acknowledged,  hare  this 
day  granted,  bargained  and  teld,  and  by 
these  presents  do  grant,  bargain,  sell,  and 
oonvc^  onto  Boyle  Gordtm,  his  heirs,  and 
assigns,  the  one  eqnal,  undivided  half  ot  the 
coal  mines  being  and  eltnate  on  the  east  half 
of  the  southwest  quarter  of  section  i&xteea, 
towuthip  forty  ei|^t  and  ruige  twelve  (12)  in 
Boone  county,  Missouri;  said  ndnes  are  now 
showing  themselTes  In  the  bed  of  the  creek 
running  through  said  described  tttuA  of  land 
about  one  hundred  and  Otty  yards  more  or 
less  above  the  ford  of  said  cre^  on  the  road 
leading  from  Fnlton  to  Columbia.  TbB  other 
half  of  said  mines  having  been  sold  to  John 
B.  Gordon  In  his  lifetime  by  Blchard  Estes 
by  deed  dated  Slst  of  May,  1850.  To  have 
and  to  hold  said  undivided  half  of  said 
miiies  unto  the  said  Boyle  Gordon,  his  heirs 
and  assigns  forever." 

[1]  That  there  may  be  a  complete  sever- 
ance of  the  mineral  estate  In  lands  from  the 
surface  estate  Is  clearly  shown  by  the  au- 
thorities In  this  state  and  elsewhere. 

In.  the  case  of  Gordon  v.  Park:,  219  Mo. 
613.  117  S.  W.  1167,  In  discussing  an  objec- 
tion urged  against  the  Judgment  hlsl  In  that 
uise,  we  said:  "The  objection  urged  Is  In 
the  use  of  the  word  'premises'  in  the  last 
sentence.  As  said  by  Black,  J.,  In  Snoddy 
V.  Boleo,  122  Mo.  loc.  dt  [487,  25  3.  W. 
933,  24  L.  R.  A.  507],  'coal,  mineral,  and 
stone  under  the  surface  of  the  earth  are  sub- 
ject of  grant  and  exception,  and,  when  ex- 
cepted In  a  deed,  become  a  separate  and 
distinct  Inheritance.'  They  may  be  conveyed 
separate  from  the  surface.  Wardell  v.  Wat 
son.  93  Mo.  107  [6  S.  W.  60S] ;  CaldweU  v. 
Fulton,  31  Pa.  475  [72  Am.  Dec  760] ;  I/llll- 
hrldge  v.  Coal  Co..  143  Fa.  293  [22  Atl.  1035, 
13  L.  B.  A.  627,  24  Am.  St  Rep.  544] ;  Coal 
Co.  V.  Mellon.  152  pa.  286  [25  Atl.  601].  In 
this  case  the  separate  Inheritances  were  cre- 
ated by  deed  of  grant  whilst  in  the  Snoddy 
Case  they  were  created  by  exception  In  the 
deed.  But  whether  created  by  a  deed  direct- 
ly granting  the  mineral  estate,  or  by  an  ex- 
ception In  a  deed  granting  the  surface  es- 
tate, tiiere  are  created  two  separate  and  dis- 
tinct estates.  To  the  same  efTect  Is  Wardell 
V.  Watson,  93  Mo.  loc.  dt  111  [6  S.  W.  605]. 
To  our  minds  the  words  *8ald  premises'  used 
In  the  Judgment  simply  refer  to  what  pre- 
cedes, and  only  means  that  restitution  go  for 
two- tenths  of  the  separate  mineral  estate. 


In  other  words.  It  means  the  mineral  prenv; 
Ises  as  distinguished  from  the  surface  prem- 
ises. The  grant  of  the  coal  carries  with  it 
the  use  of  the  surface  so  far  as  is  necessary 
to  carry  on  mining  operations.  Wardell  v. 
Watson,  03  Mo.  loc  clt  m  [6  S.  W.  606],  ' 
and  cases  dted.  The  word  "premises*  as  used 
in  the  Judgment  only  goes  to  the  mineral 
estate  and  things  appurtenant  thereto,  and 
In  this  sense  It  is  correct"  The  Gordon-Park 
Case  Is  a  part  of  the  land  covered  by  this 
Estes  deed.  I  do  not  understand  that  the 
aK»allants  now  seriously  challenge  the  law 
as  to  the  divisibility  of  lands  into  two  sep- 
arate estates,  as  discussed  in  the  Park  Case, 
supra,  but  they  do  contend  that  the  Estes 
deed  upon  its  f&ce  Is  not  broad  enough  to 
carry  the  mineral  estate  In  these  lands,  and 
especial^  In  view  of  the  fact  that  no  mines 
have  ever  been  opened  and  operated  on  these 
particular  lands. 

[2]  The  worda  in  dispute  here  as  found  In 
this  deed  are:  "Coal  mines  situated  on  the 
east  half  of  the  southwest  quarter  of  section 
sixteen."  Respondents  contend  that  the  term 
"coal  mines"  as  used  in  this  deed  means 
coal  deposits  under  the  surface  of  this  land. 
Appellants  wonld  have  us  to  restrict  the 
meaning  of  the  word  In  tin  deed  to  open  or 
operated  mines,  and  if  not  that,  at  least  to 
such  veins  as  were  In  fact  open  and  exposed 
on  Uie  creek  mentioned.  In  construing  this 
deed  the  terms  of  the  grant.  If  doubtful,  must 
be  construed  most  strongly  against  the  gran- 
tor. Suoh  a  rule  has  met  ttu  approval  of 
this  court  Bray  v.  Conrad,  lOl  Mo.  8S1, 18 
S.  W.  957.  It  Is  also  said  In  the  cases  that 
we  should  go  to  the  four  corners  of  the  1n- 
stniment,-  and  from  the  instrumeat  as  a 
whole  detramlne  its  meaning  and  the  intent 
of  the  parties. 

[S]  Going,  tbnefore,  to  the  whole  Instru- 
ment for  the  meaning  of  the  words  "coal 
mines,"  we  are  of  the  Impression  that  the 
term  Is  used  in  the  sense  of  "coal  deposits, 
SDbJect  to  being  mined,"  rather  than  to  open 
or  worked  mines.  The  deed  Is  warranty  In 
form,  thus  evincing  tlie  idea  of  (^rating  a 
fOfrflimple  estate.  Had  the  grantor  desired 
to  restrict  his  broad  grant  to  a  grant  of  mines 
then  being  open  and  operated  on  the  land, 
by  appropriate  terms  be  could  have  done  so. 
He  Old  not  do  so,  but  dtose  a  form  of  con- 
veyance calculated  to  not  only  s^nrate  the 
fee  In  the  land  into  two  estates—i.  e.,  the 
surface  and  the  mineral  estate*— but  to 
make  each  tee  simple  in  diaracter.  It  is 
urged,  however,  that  there  is  a  limitation 
by  the  use  of  the  words  "said  mines  are  now 
showing  themselves  in  the  bed  of  the  creek 
running  through  said  described  tract  of  land." 
We  do  not  think  so.  We  think  that,  had 
there  been  an  idea  to  restrict  the  deed  to  the 
particular  veins  of  coal  shown  by  the  crop- 
plngs  in  the  creek,  the  grantor  would  have 
made  the  limitation  clear  by  adding  the 
words  "as"  to  the  clause  above  quoted.  It 
would  have  then  read  "as  said  mines  ate- 
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now  thowlns  tbemselves  and,"  etc.  It  occarB 
to  us  that  tbla  clause  In  the  deed  was  used 
more  to  express  the  fact  that  there  was  evi- 
dence of  coal  d^Mwits  under  the  land  de- 
scribed rather  than  to  place  a  limitation 
upon  the  mineral  estate  conTeyed.  It  Is 
clear  that  deed  did  not  refer  to  open  and 
operated  mines.  A  cropping  of  coal  In  a 
creek  bed  la  not  an  open  or  operated  mlnei 
We  find  no  direct  precedent  covering  a  deed 
of  this  language.  The  term  "coal  mines" 
has  a  varied  meaning,  and  this  meaning  must 
be  gathered  from  the  context  of  the  Instru- 
ment In  which  it  Is  used,  as  well  as  the  con- 
nectlOQ  In  whldk  It  Is  used.  As  shown  by  au- 
thorities dted  by  appellants,  it  is  somettmea 
used  In  the  sense  of  opened  or  operated 
mines.  But  we  think  the  term,  when  used 
In  the  proper  connection,  may  mean  "coal 
d^KteltB,"  and  in  this  latter  sense  we  think 
it  was  used  In  this  deed.  We  shall  so  rul& 
2.  Defendants  rested  their  case  upon  the 
close  of  plaintiffs'  evldenoB.  As  another  of 
the  several  qaesttona  dastertng  around  the 
first  question — L  e.,  that  the  proof  failed  to 
make  a  case  for  plaintiff  under  the  petition 
— 4t  Is  urged  that  the  proof  falls  to  show 
possession  of  the  mineral  estate  in  the  de- 
fendants, and  therefore  the  remedy  by  eject- 
mmt  falls  the  plaintiffs.  If  by  possession 
of  the  coal  estates  is  meant  that  defendants 
were  not  mining  the  coal,  then  the  charge 
wonld  be  true.  There  is  no  claim  that  de- 
fendants were  actually  mining  the  coal*  and 
thereby  In  (van  and  notorlouji  possession 
thereof. 

This  suit  was  brought  In  1907,  and  the 
only  deed,  without  the  coal  reservation,  In 
their  cbaia  of  title.  Is  the  deed  from  Alien 
Park  and  wife  to  Mary  E.  Million  of  date 
April  26,  1899.  Under  thU  deed  the  defend- 
ants claim.  They  had  no  possession  prior 
thereto.  Their  possession  had  not  run  10 
yean  at  the  institution  of  this  suit,  and 
hence  the  statute  of  limitations  Is  not  in  the 
■ca8& 

[4]  Th^e  Is  no  evidence  in  the  record  that 
prior  owners  of  the  surface  estate  claimed 
both  estates.  There  Is  evidence  in  this  rec- 
ord that  in  digging  a  well  on  the  land  in  dl»- 
pute  a  vein  of  coal  was  discovered.  There 
is  evidence  that  when  one  of  the  plaintiffs 
spoke  to  defendants  about  their  rights  to  the 
coal,  they  claimed  a  legal  rl^t  to  the  whole 
property  described  in  their  deed.  In  other 
words  they  said  that  there  was  no  reserva- 
tion of  the  coal  In  their  deed,  and  they  claim- 
ed possession  ot  the  whole  estate.  They  were 
at  the  time  In  the  possession  of  the  aurfece, 
but  not  using  the  coaL  The  evidence  clear- 
ly shows  that  they  were  claiming  to  be  in 
possession  <tf  everything  from  the  surface  to 
the  center  of  the  earth.  The  question,  then, 
for  our  discussion  Is  whether  or  not  under 
these  fticts  ejectment  Is  the  proper  remedy 
for  the  platntiffB.  Had  defendants  conceded 
the  legal  title  to  the  mineral  estate,  or  rath- 
a  coal  estate^  to  have  been  In  plalntltCs,  and 


thereby  denied  their  possesaton  tbttreot  the 
question  might  be  different  This  tb^  did 
not  do.  Had  th^  done  so,  and  then  refused 
defendants  the  right  to  enter  upon  the  snr^ 
face  for  the  purpose  of  using  the  conceded 
mineral  estate,  it  might  be  a  debatable  ques- 
tion as  to  the  remedy,  a  question  we  are  not 
called  upon  now  to  decide  Bnt  defendants 
claimed  to  be  In  the  possession  of  and  to 
have  the  rl|^t  to  use  all  which  their  Im- 
mediate deed  attempted  to  convey.  Under 
such  claim,  made  prior  to  suit,  as  In  this 
case,  we  think  ejectment  Is  the  premier  rem- 
edy to  try  the  title  to  the  estate  in  the  coal 
mines  created  by  the  original  Bstes  deed. 
Such  estate  is  as  mndk  of  an  estate  as  was 
the  surface  estate  after  the  separation  by 
this  deed.  If  the  claims  and  conduct  of  de- 
fendants showed,  as  In  our  Judgment  they 
did  show,  that  a  claim  of  possession  was 
made  by  defendanta,  under  their  deed,  for 
both  estates,  then  ejectment  will  lie  to  try 
the  title  to  such  claimed  possession.  If  de- 
fendants had  never  claimed  all  whidi  was 
attempted  to  be  conveyed  thdr  deed,  but 
had  disclaimed  any  interest  In  the  mineral 
estate,  then  plaintiffs  would  have  been  put 
on  their  proof  to  show  possession  of  the 
mineral  estate  in  the  defmdanta  at  the  time 
of  Institatlng  the  suit. 

[t]  But  the  defendants  did  not  see  fit  thus 
to  plant  their  dalms  in  this  lawsuit  They 
proceeded  below  upon  the  theory  of  having 
the  legal  title  as  well  as  the  possession  of 
both  the  surface  and  all  below  the  surfUsb 
By  that  theory  they  are  bound  here. 

[I]  It  must  be  remembered  that  the  coal 
depMits,  when  separated  by  grant  or  reser- 
vation in  a  deed,  is  as  much  of  an  estate  in 
lands  as  In  the  surface  of  tlie  same  lands. 
Gordon  v.  Park,  supra.  Not  only  so,  bnt 
such  an  estate  carries  with  it  the  right  to 
use  so  much  of  the  surface  estate  as  may  be 
reasonably  necessary  for  the  proper  oae  of 
the  mineral  estate.  The  fact  that  plaintiffs 
might  have  sued  under  onr  old  section  660, 
if  it  be  conceded  that  such  statute  could  have 
been  invoked,  does  not  destroy  the  right  to 
sue  In  ^ectmeAt  to  recover  an  estate  in 
lands,  if  such  estate  is  claimed  to  be  in  the 
possession  of  another. 

But  in  this  case  the  defendants  dalmed 
possession  prior  to  suit  of  everything  at- 
tempted to  be  conveyed  by  their  deed.  Ttiis 
Includes  the  mineral  estate,  and,  having  bo 
claimed  the  possession  prior  to  suit  and  not 
having  denied  such  claim  at  the  trial,  they 
are  in  a  bad  plight  to  hece  urge  that  there 
is  no  proof  of  their  possession.  The  proof  of 
their  claim  to  possession  is  In  the  record, 
and  undenled. 

17]  8.  It  Is  further  urged  that  there  w&s 
no  admitted  or  proven  common  source  of 
title  It  Is  true  there  is  no  admlsrion  in  tbe 
record  of  a  common  source  of  title.  It  does 
appear  from  the  record  that  the  defendanta 
are  claimii^  by  virtue  of  the  deed  we  haw 
abov*  moitioned.   The  record  does  forthw 
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ibov  Out  their  deed  1«  not  an  Independent 
InstrnmeDt,  bat  la  only  one  In  a  cbaln  of 
deeds,  all  of  which  get  their  Btrength,  and 
Tiuutr  from  the  Estea  deed  first  herein  set 
oat  It  must  be  remembered  that  defendants 
make  no  claim  of  adverse  possession  under 
color  of  title  In  their  answer.  Plaintiffs  put 
In  evidence  all  the  deeds,  and  these  deeds 
prove  a  conunon  source  of  title.  Had  defend- 
ants by  their  pleadings  Indicated  a  different 
claim  of  title,  the  question  might  have  been 
different.  I  say  mtg^t  have  been  different 
because  we  have  divided  somewhat  upon  the 
question.  See  dissenting  opinion  In  Howell 
V.  Sherwood.  242  Mo.  D13,  147  S.  W.  810. 

It  Is  Bufflcleut  to  say  In  this  case  that  the 
evidence  adduced  shows  a  common  source  of 
title,  and  when  such  a  title  Is  admitted  or 
shown  by  the  evidence,  the  plaintiff  in  a  case 
Deed  not  go  back  of  such  common  source. 
The  contention  therefore  that  plaintUfs  fail- 
ed In  making  a  paper  title,  because  they  did 
not  go  back  farther  than  the  comnum  loarce 
is  unaTatllng. 

This  we  believe  answers  the  crop  of  con- 
tentions suggested  by  as  in  the  beginning. 
The  cause  seems  to  have  been  well  tried,  and 
the  judgment  should  be  and  Is  afltoned.  All 
concur. 


SHINN  T.  UNITED  RTS.  OO.  OF  ST. 
LOUIS. 

(Saprems  Court  of  MiBsoori,  Division  No.  1. 
Feb.  28,  19ia) 

L  Afpkal  and  Ebbob  (|  302*)  —  Rxviaw— 
HoTioiT  roB  New  Tbial— SumciBNCT. 
On  appeal  from  a  judgment  for  plaintl^ 
defendant  Is  not  deprived  of  the  right  to  re- 
view of  an  instmction  excepted  to,  because  It 
was  described  In  the  motion  for  new  trial  as 
plaintiff's  Instmction  No.  S,  whereas  the  prop- 
er serial  number  was  8,  where  only  three  in* 
(tmetlons  were  given  for  plaintiff,  and  the  one 
complained  of  was  the  third  in  order. 

[Bd.  Nota^Por  otiier  cases,  see  Appeal  and 
Error,  Cent  IM^  H  1744-1762;  Dee.  Dig.  I 

2.  Afvkal  ard  Bbbob  (I  1026*)— "BKvrBSi- 

BU  S!BB0B.'* 

"Beversible  error"  Is  error  materially  B^ 
fecting  the  merits  of  an  action.  In  the  belief 
of  the  reviewing  court. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |{  4029,  4030;  Dec  Dig.  { 
1026.* 

Vor  ottier  definitions,  sse  Words  sad  Phrases, 

VOL  7,  p.  6212.] 

3.  Apfbax.  and  BbaoB  d  1068*)— Habmueh 

EBBOB— iNSTBUCnONS. 

An  instruction,  though  objectionable  for 
looseneBS  In  language  or  generality  of  terms, 
does  not  constitute  reversible  error  where,  la 
the  belief  of  the  appellate  court,  the  Instruction 
has  done  no  barm,  and  the  verdict  is  manifestly 
right 

LEd.  Note.— For  other  cases,  see  Appeal  aad 
Sftot.  Gent  Dig.  H  4225-42^  4280;^5ee.  Dig. 
I  1068.*] 

4.  Afpbax.  and  Ebbob  a  1068*)— Habicxxss 
Bbbob— iNBTBuonoNB. 

Wber^  In  a  personsl  InJanr  action,  plaii^ 
tiff  elBiinea  pSOO  dsmwgss,  inclading  |40  tox 


clothes,  980  for  msdlesl  ■umiwiis.  and  $166 

lost  wages,  an  iostniction  anthorinng  recovery 
not  exceedloK  $600,  but  not  limiting  the  amount 
that  might  be  allowed  for  cloUies,  medical  ex- 
penses, and  lost  wages,  did  not  constitute  re- 
versible error  where  plalntifl  was  awarded  only 
$260,  defendant  asked  no  correctlTe  Instmctltui, 
and  where  it  Is  not  claimed  that  the  award  was 
excessive,  and  the  nature  and  extent  of  plain- 
tiff's injury  was  undisputed. 

[Ed.  Note.— For  other  cases,  see  Ajmeal  and 
Error.  Cent  Dig.  SI  4226-4228,  4^;  Dec 
Dig.  I  1068.*] 

Appeal  from  St  Loois  Circuit  Court;  Vir- 
gil Rule,  Judge. 

Action  by  Thomas  Sblnn  against  the 
United  Railways  Company  of  St  Louis. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

Boyle  &  Priest,  Morton  Jourdan,  T.  B. 
Francis,  and  Robert  B.  Moloney,  all  of  St 
Louis,  for  app^ant  John  T.  Fltzsimmons, 
Johnson,  Hoats,  Marlatt  &  Hawes,  and  Ble- 
Tliis  A  Jamison,  all  ttf  St  Louis,  for  respond- 

ItAUM,  J.  Charging  that  while  he  was 
boarding  defendants  stationary  street  car 
to  become  a  passenger,  at  a  asoal  place  tox 
receiving  passengers,  the  car  was  negligently 
started  with  a  jerk  before  he  could  reach  a 
place  of  safety,  that  by  said  negligent  jerk 
and  start  he  was  violently  thrown  to  the 
street,  sustaining  severe  Injuries  In  his  arms, 
that  his  hat  and  dothes  (worth  $4(9  were 
ruined,  that  from  said  Injuria  he  sufldred 
pain  of  body  and  mind,  was  disabled  from 
bis  avocation  for  two  months,  losing  $156 
in  wages,  incurred  medical  expenses  of  $30, 
and  was  damaged  $600  In  flie  aggregate, 
plaintiff  sued  in  a  jnstloe  court  In  St  Louis 
for  said  damages.  From  a  verdict  and  judg- 
ment in  his  favor,  defendant  appealed  to  the 
circuit  court  Frcnn  another  there,  defendant 
aivealed  to  ttie  St  Louis  Court  of  Appeals. 
In  that  court  plaintiff's  judgment  was  reviv- 
ed, and  his  cause  remanded;  one  of  the 
judges  dissenting.  Shlnn  v.  Rys.  Co.,  146  Mo. 
ApiK  718.  126  8.  W.  782.  On  that  dissent 
the  case  was  certified  here. 

The  question  put  to  us  by  an>ellant  Is 
single,  to  wit,  Was  the  giving  of  plaintUTs 
instruction  (presently  set  forth)  on  the  meas- 
ure of  damage*  reversible  error?  But,  before 
reaching  and  deddlng  that  qneetlon,  the  rec- 
ord is  to  he  reckoned  with,  a  surrey  of  which 
Is  like  an  account  of  stocft,  debts,  and  credits 
to  a  merchant,  a  calculatlini  of  latitude  and 
longitnde  to  a  mariner.  This  Is  so  because 
the  facto  ot  a  case  may  be  material  In  de- 
termining whether  a  given  Instruction  is  so 
bad  as  to  constitute  reversible  error  on  ap- 
peal. In  this  view  of  it,  fetching  a  small 
compass  on  the  facto  Is  not  amiss,  thus: 
Plaintiff  put  In  testimony  tending  to  show 
that  he  was  In  the  act  of  boarding  a  car  at 
a  usual  aton^lng  place  to  become  a  passen- 
ger; that  by  one  hand  h«  got  hold  of  a  hand- 
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rail  at  the  entraDoe  of  a  atatlonary  car,  and 
put  one  foot  Id  place  on  the  step;  that,  while 
resting  on  that  foot  as  a  bearing,  he  was  abont 
patting  his  other  In  place;  that,  while  in 
such  ticklish  fix  (we  aay  "tlckUsh,"  having 
In  mind  the  law  of  physics  that,  to  maintain 
one's  equUlbrlum,  the  line  of  direction  from 
his  center  of  gravltj  should  nsnally  fall  with- 
in his  base),  the  car  started  with  a  Jerk, 
overbalanced  him,  and,  throwing  blm  to  the 
street,  badly  injured  him,  smashing  his  derby, 
and  tearing  and  ringing  np  his  coat  and 
breeches.  Contxa,  defendant's  testimony  tend- 
ed to  show  that-  plaintiff  (who  seems  to  have 
been  a  fat  man,  weighing  over  16  English 
stone)  negligently  ran  to,  caught  hold  of, 
and  tried  to  enter,  a  going  car,  already  over* 
crowded,  and,  in  trying  to  accomplish  that 
negligent  feat;  was  cast  to  the  street  by  the 
car's  ordinary  motion.  The  record  shows 
that  such  was  the  bone  of  contention  at  the 
trial  in  the  circuit  court  on  the  issue  of 
liability  or  nonliability.  The  issue  of  fact 
thus  raised  was  found  against  defendant  on 
substantial  evidence  and  on  proper  instruc- 
tions. Defendant  does  not  seek  to  disturb 
the  verdict  on  appeal  on  the  theory  It  is  not 
su^orted  by  the  testimony.  We  must  ao- 
Bume,  then,  that  the  llabUity  of  defendant 
for  damages  in  some  amount  is  not  an  open 
question. 

Attend  to  another  phase  of  the  case,  tUl, 
the  quantum  of  damages.  PlalntKTs  testi- 
mony tended  to  show  that  his  coat,  trousers, 
and  hat,  of  the  value  of  $38.60,  were  ruined 
and  lost  to  him ;  that  he  paid  for  necessary 
medical  services  a  reasonable  sum,  to  wit, 
930;  that  be  lost  throi^h  disablement  at 
least  8  weeks'  wages  at  $18  per  week, 
amonnflng  to  $144.  These  Items  of  actual 
and  undisputed  loss  aggr^te  $212.00.  As 
said  heretofore,  the  record  shows  the  de- 
fense below  buns  on  one  lone  thread,  vlz^ 
nonliability.  Acetnrdli^ly,  as  Just  indicated, 
the  record  also  shows  that  defendant  made 
no  attempt  to  either  Ouiy  or  mldgate  the 
amount  of  xdaintLfTs  said  loss  in  wages,  and 
property.  If  at  the  trial  it  cared  a  snap  of 
the  fingers  one  way  or  the  oQter  about  the 
amount,  Its  solicitude  is  not  disclosed  by 
ptoofB,  by  offers  of  innof,  or  by  any  otlier 
position,  nisi,  taken  by  its  able  counsel.  So 
defendant  made  no  attempt  to  controvert 
Idalntlff's  other  testimray,  presently  can- 
voned,  tending  to  show  the  extent  and  char 
act»  of  the  hijarles  to  bis  person.  His  In- 
Juries  were  these  (we  copy  a  bit  from  the 
testimony  of  Ms  ptayslelan):  "The  contusion 
and  laceration  of  the  Eight  elbow,  some 
spraining  of  the  Joints,  and  a  bad  sixain  of 
tlie  left  wrist,  with  dislocation  of  the  smal- 
ler bones  of  the  ui^r  row  of  the  carpus." 
It  was  necessary  for  bis  doctor  to  reduce 
the  dislocations  and  for  tluree  or  four  weeks 
(daily,  as  we  read  iQ  cleanse  and  dress  his 
wounds  and  to  tend  bis  sprains  until  cured. 

There  is  no  ivetense  indulged  that  his  in- 


juries and  sufferings  were  magnified  or  were 
otherwise  than  as  Indicated  by  the  above  un- 
disputed proof.  The  p<wition  of  defendant 
at  the  trial  was  not  that  plaintiff's  wounds, 
hurts,  and  pains  were  nocextstent,  or  the 
simulation  of  a  malingerer.  Its  position  as 
to  this  element  of  damages  was  the  same  It 
was  anent  plaintifTa  property  loss,  viz.,  non- 
Uablllty.  As  accentuating  that  frank  and 
blunt  position,  defendant  put  in  no  ground 
in  its  motion  for  a  new  trial  that  the  verdict 
was  excessive  We  stress  the  omission  of 
Uiat  complaint.  The  case  must  proceed  on 
appeal,  then,  on  tbe  theory  the  verdict  is  not 
excessive,  and  on  the  further  theory  that  the 
liability  or  nonliability  of  defendant  for  all 
of  plaintiff's  resulting  damages  was  threshed 
out  below,  and  on  substantial  proof  settled 
against  defendant 

It  Is  on  such  record  we  are  called  on  to 
say  whether  or  not  the  giving  of  plalntUTs 
Instruction  on  the  measure  of  damages  was 
reversible  error.  That  instruction,  numbered 
8  by  the  court.  Is  to  wit:  "The  court  In- 
structs you,  gentlemen  of  the  Jury,  that,  if 
you  find  for  the  plaintiff,  you  should,  In 
estimating  his  damages,  consider  his  physical 
condition  before  and  after  receiving  the  In- 
Jortes  for  which  be  sues,  as  shown  by  the 
evidence;  the  physical  pain  and  mental  an- 
guish, if  any,  suffered  by  him  on  account  of 
his  injuries  at  the  time  of  and  since  sudi 
injuries,  as  shown  by  the  evidence  to  have 
bieen  caused  by  the  injuries  then  and  there 
received;  the  extent,  if  any,  to  which  he  has 
been  prevented  and  disabled  by  reason  of 
such  injuries  from  working  and  earning  a 
livelihood  for  himself  at  his  regular  em^oy- 
ment  as  a  bartender;  his  necessary  eqienses 
for  medical  attention  in  endeavoring  to  be 
cored;  his  loss  by  reason  of  damage.  If  any, 
to  his  wearily  apparel,  as  a  rranlt  of  the  foil- 
ing or  being  thrown  from  defendant's  cor— 
and  yon  may  find  for  him  such  sum  as  In  the 
Judgment  of  the  Jury,  under  all  the  evidence 
in  the  case,  will  compensate  tiim  for  the  in- 
juries then  and  there  received,  If  any,  wages 
or  eomlngs  lost,  lucesaory  expenses  bunrred, 
and  damage  to  wearing  aivarel  suffered,  not, 
however,  exceeding  the  sum  of  $600;'*  To 
that  instruction  defendant  exo^ited,  but  o^ed 
none  of  its  own  on  the  measure  of  dam^es. 

It  will  be  observed  (and  herds  its  vice  is 
said  to  lark)  that  the  instruction  placed  no 
dollar  limit  on  the  items  of  q>edal  danmges 
pleaded  in  the  complaint,  viz.,  $40  fbr  dothes, 
$30  for  medical  ^;>enses,  $1S6  in  wages,  but 
did  limit  the  outside  boundary  of  the  aggre- 
gate recoverable  damages  to  $S00,  the  gross 
sum  demanded  in  the  complaint.  The  Jury 
returned  a  general  verdict  thus:  "We,  the 
Jury  in  the  above  causey  find  In  favor  of  the 
plaintiff  on  the  issues  herein  Joined,  and 
assess  bis  damages  at'the  sum  ct  $260."  So 
much  for  the  vital  record. 

[1]  1.  Respondent  makes  the  point  that 
instruction  No.  8,  the  one  questioned,  was  not 
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challenged  In  tbe  moUon  for  a  dew  trial, 
bence  is  not  here  for  review.  Let  as  look 
to  that.  It  appears  in  the  record  as  one  of 
a  series  coverUig  all  on  both  sides,  and  bears 
the  serial  number  8.  Defendant's  motion 
for  a  new  trial  stmck  at  plaintiff's  Instruc- 
tions, described  in  the  motion  a»  "1,  2,  and 
3."  Respondent  argaes  that  on  snch  record 
there  te  no  InBtmctlon  Na  3  given  for  irialn- 
tiff;  that,  contra,  instmctlon  No.  8  was  giv- 
en for  defendant  Hence  he  says  the  only 
challenge  In  said  motion  Is  either  to  an  im- 
aginary Instmctlon  No.  8,  or  to  one  of  de> 
fendant's  own.  and  none  at  all  to  No.  S. 
Tbe  facts  are  that,  In  the  conrt's  series, 
No.  8  was  the  third  and  last  of  plaintiff's 
given  Instmctlona;  that  No.  3  was  given  for 
defendant;  bat  that  plaintiff  only  asked  and 
got  three.  It  thus  appears  that  the  chal- 
lenge Id  the  motion  was  to  as  many  as  plain- 
tiff got,  bnt  used  the  wrong  serial  number 
in  one  Instance.  So  it  is  of  algnlflcance 
that  the  bill  of  exceptions  shows,  as  already 
pointed  out,  that  defendant  excepted  to  No. 
8.  Admitting  that  words  of  description  may, 
when  reason  calls  for  It,  become  material, 
yet,  in  the  condition  of  things  we  are  dealing 
with,  it  is  too  plain  for  argument  that  the 
motion  for  new  trial,  by  clerical  mistake, 
reads  "three"  histead  of  "eight"  It  is  good 
doctrine  that  a  mere  clerical  mistake  Is  not 
fataL  Cassldy  v.  SL  Joseph,  152  S.  W.  806, 
not  yet  officially  reported.  To  make  Bodh  a 
pen  slip  a  fatal  slip  on  appeal  would  be  to 
let  a  mere  pin  pride  of  Inadv^tence  hide 
the  very  right  of  the  matter,  even  as  the 
cloud  the  Hebrew  pr(^>het  saw,  on  tbe  rim 
of  tbe  horizon,  of  the  size  of  a  man's  hand, 
spread  preseitly  and  shut  out  the  sky.  That 
the  law  regards  not  trifles  is  one  of  its  fa- 
vorite maxims.  It  Is  written  (we  construe 
the  writing  liberally)  that  those  who  allow 
themselves  to  strain  at  gnats  are  prone  (if 
they  do  not  look  out)  to  get  in  tbe  class  of 
tluwe  whose  powers  of  deglutition  may  en- 
compass tbe  mvallowlng  of  camels.  We  in- 
voke, for  that  theory  the  wise  hint  of  a 
Tenerated  document  well  known  to  the  whole 
tmr  of  Missouri  (q.  v.).  So  Horace  holds  up 
a  red  danger  signal  in  his  Ars  Poetlca  of 
some  value  In  dispensing  Jostiee  through  Jn- 
dltial  opositloQ,  Tis.,  Partorlnnt  mimtes, 
naseetnr  rldlcnlna  mns.  We  role  the  point 
against  respond^t 

lt-4]-2.  Of  the  Instmctlon.  We  are  of 
OBtalaa  It  was  well  eno&(#  on  this  record. 
TUs  because  respect  la  tbe  very  tap  root  of 
all  true  Cealty  and  obedience.  Now  no  sys- 
tem of  laws  couU  for  one  minute  command 
a  wtalt  of  respect  that  would  add  to  the  de> 
lays  of  the  law  (Bve  years  in  tbla  case)  the 
intolerable  burden  of  rererstnc  Judgments  <m 
every  error  whatsoever.  On  this  head  I  may 
be  allowed  to  Ulnstrate  by  an  edict  of  the 
■econd  Emperor  of  the  last  Chinese  mling 
dlynasty  to  point  a  moral.  Pan  Hni  Lo,  in 
a  stndy  of  C3ilnese  Jorisprndence  (volnme  8; 
IIL  Law  Ber.  p.  689).  Tovcbes  for  sodi  edici; 


via.:  "The  Emperor,  conddeTlng  the  im- 
mense population  of  the  Empire,  and  the 
great  division  of  the  territorial  property  and 
the  notoriously  law-loving  character  of  the 
Chinese,  Is  of  opinion  that  lawsuits  would 
tend  to  increase  to  a  frightful  amount  if  the- 
people  were  not  afraid  of  the  tribunals,  and  If 
they  felt  confident  of  always  finding  in  them 
ready  and  perfect  Justice.  A  man  Is  apt  to 
delude  himself  concerning  his  own  Interests. 
Contests  would  then  be  interminable,  and 
tbe  half  of  the  Bmplre  would  not  mfBce  to- 
settle  tbe  lawsuits  of  tbe  other  half.  I  de- 
sire, therefore,  that  those  who  have  recourse 
to  the  tribunals  should  be  treated  without 
any,  pity,  and  in  snch  manner  that  they^ 
should  be  disgusted  with  law,  and  tremble  to 
appear  before  the  magistratea  In  this  man- 
ner the  evil  will  be  cut  up  by  the  roots.  Tbe 
good  subjects,  who  have  difficulties  among 
themselves,  will  settle  them  like  brothers  by* 
referring  to  the  arbitration  of  the  old  men 
and  gentry  of  the  commune.  As  for  those 
who  are  troublesome,  obstinate,  and  quarrel- 
some, let  them  be  ruined  In  the  law  courts — 
that  is  the  Justice  that  Is  due  to  them."  The 
abhorent  office  of  a  Chinese  Jndge,  bratally 
suggested  in  the  reasoning  of  tbe  edict  la 
not  the  Judge's  office  among  a  free  people, 
whose  laws  are  to  be  so  administered  as  to 
win  tbe  respect  of  tbe  good  citizen  for  the 
laws,  and  whose  courts  so  rule  in  dispens- 
ing Justice  as  to  be  worthy  the  esteem  of 
Just  men.  But  we  have  been  led  a  little 
afield.  Getting  back  to  the  trend  of  our  dis- 
course, imperfections  and  errors  are  inherent 
in  every  phase  of  human  aideavor.  Ideal  and 
absolute  perfection  is  an  Irldeocent  dream  of  a 
dreamer— a  vision  of  Utoito— out  of  court 
as  in.  Accordingly  on  appeal  the  question  la 
not.  Was  there  any  error  below?  It  is. 
Was  there  reversible  error?  It  matters  little 
whether  an  appellate  court  goea  to  the  wilt* 
ten  law  for  the  distinction  between  mere  er* 
ror  on  <»e  hand  and  reversible  error  on  the 
other,  or  goes  there  fQr  Its  duty  to  draw  and 
apply  that  distinction,  as  the  majority  of 
this  division  held  In  Trainer  v.  Mining  Co.» 
243  Mo.  loc  dt  371,  148  S.  W.  70,  or  wheth- 
er  it  goes  to  its  Inherent  power  to  act  sensi- 
bly, independent  of  any  statute,  as  my  es- 
teemed Brother  Graves  insisted  In  the  sama 
case  (243  Mo.  loc.  dt  374.  148  S.  W.  74  et 
seq.).  This  Is  so,  because  the  aource  of  the 
power  la  ImmateriaL  The  «dateiioe  of  It 
and  the  duty  to  exercise  It  are  the  worOiy^ 
parts— the  principal  thing.  Under  the  stat* 
utea  (or  in  tbe  very  nature  of  things,  regard- 
less of  statute),  reversible  error  Is  bound  to 
be  error  materially  affecting  the  merits  of 
the  actlfm;  thl^  too^  In  the  belief  of  the  r»* 
viewing  court  B.  8.  1900,  |  2082.  Reversi- 
ble enor  ezdu^  the  consideration  of  any 
error  or  defect  not  affecting  the  substantial 
rl^ts  of  the  complalnii^t  party*  B.  S.  1909, 
I  185a 

The  prophylactic  rules  thus  announced  ap- 
ply as  well  to  inatractions  aa  to  otbw  de^ 
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feets  or  lapses  In  Ow  history  of  the  incidents 
of  a  lamult  80  that  tbe  rlt^t  domioe 
■tesdlly  announced  la  tbat  wbere  it  is  ob- 
Tlona  In  a  siren  case  tbat  an  lnstnictl<Hi 
hu  done  no  liaxm,  where  we  do  not  "beUeye^ 
It  baa  done  liann,  when  fbe  vwdlct  la  toajir 
UeeOy  rlgbt  and  It  la  amaroit  tliat  a  dUCer* 
ent  result  could  not  have  been  reached  with- 
out Injustice,  a  rewsal  is  denledf  although 
such  instruction  is  open  to  criticism  for  loose- 
ness In  luigUBse  or  soieraUtr  of  toma.  Pe- 
tersen T.  Transit  Oo^  199  Bfa  loa  dt  8M, 
07  S.  W.  800;  Noble  t.  Blount,  n  Ho.  loc 
dt  289;  Haehl  t.  BaUway  Oo,  U»  Mo.  loe^ 
dt  344,  24  &  W.  737;  Fox  t.  Wlndea,  127 
Ma  loc.  dt  614,  80  S.  W.  828,  48  Am..  St 
Rep.  648;  Macfarland  v.  Helm,  127  Mo.  loc 
dt  885,  29  8.  W.  1060,  48  Am.  St  Rep.  6^; 
Sherwood  t.  Hallway  Co.,  182  Mo.  889,  88  S. 
W.  774;  Schnepbach  f.  Oas  Co.,  282  Mb.  loc. 
dt  812,  135  S.  W.  20. 

In  the  jEor^olng  view  of  It  the  Terdlct  and 
judgment  in  thia  case  must  stand.  We  will 
not  Q>ecnlate  on  what  the  Jury  might  do, 
or  airily  fwnjecture  this  or  that  We  stand 
on  tbe  proposition  that  the  jury  are  presum- 
ed, absent  anything  to  the  contrary  appear^ 
ing,  to  obey  thdr  oaths  and  bring  in  a  ver- 
dict according  to  the  evidence.  Being  men 
of  seoBe,  and  acting  nnd«  an  oath  freshly 
taken,  they  are  entitled  to  that  presumption. 
Assuming  (which  was  true)  that  they  are 
properly  instructed  on  the  question  of  liabili- 
ty fbr  the  accident  then  the  undisputed  tes- 
Umony  from  unlmpeacbed  witnesses,  on  facts 
neither  absurd  or  Impossible,  vroM  that  plain- 
tiff suffered,  in  actual  property  damages,  an 
outlay  of  $30  for  a  doctor.  fSSJiO  tor  dothes, 
and  $144  for  wages,  a^r^ting  $212.60.  De- 
ducing that  from  tbe  amount  of  the  verdict 
$250,  leaves  $37.60  to  respond  as  damages 
for  his  conceded  dislocation  of  bones  and 
other  hurts  and  pains.  There  could  not  be 
(as  there  was  not)  any  complaint  that  such 
verdict  was  excessive.  Hence  that  there  was 
no  injury  to  appellant  that  the  error,  if  any, 
from  the  generality  of  the  Instruction  on  the 
measure  of  damages  did  not  aff^  the  mer- 
its, arises  to  the  dignity  ot  a  self-evident 
proposition — a  mathematical  demonstration. 
Nay,  if  there  Is  any  injustice  about  the  ver- 
dict It  Is  in  favor  of  appellant  and  against 
respondent  So  that  where  there  Is  no  dis- 
pute as  to  the  amonnt  of  the  damages,  as 
here,  and  no  contradiction  of  plaintiff's  evi- 
dence in  that  regard,  as  here,  and  no  com- 
plaint of  an  excessive  verdict  as  here,  and 
wbere  appellant  has  not  lost  a  penny  by 
reason  of  the  t&ct  that  a  limit  was  not  put 
in  the  instruction  on  the  amount  of  damages 
In  each  specific  Item  of  loss,  as  here,  tbe 
Judgment  ought  not  to  be  disturbed  under 
the  authority  of  the  cases  cited  supra. 

The  case  breaks  on  the  ruling  Jnst  made; 
thertfore  Inviting  questions  urged  upon  us 
Involving  (1)  a  reconsideration  or  the  distln- 


golshlng  of  the  dodrlne  annonnced  ht  Bmoot 
T.  Kanaas  City,  IM  Mo.  618,  02  B.  W.  863, 
relating  to  an  Instruction  on  the  measure  of 
damages,  and  (2)  still  others  relating  to  a 
oontnUon  that  tbe  cenmUlty  of  pAalntUTs 
Instmctian  on  the  measure  of  damages  (where 
deCendant  atands  mate  and  adn  none).  Is  not 
revwalble  error  nndu  the  doctrine  of  Brown- 
ins  T.  BaUway  Gow,  124  Mo.  loc:  dt  71.  27  8. 
W.  644,  and  a  line  of  cases  fbUowing  that  are 
not  readied,  and  are  reserved  to  be  ruled  bi 
some  case  taming  on  than. 

Let  the  Judgment  be  offlnnad.  It  is  so 
ordwed.   All  concur. 


MUBFHT  et  aL  T.  ST.  LOUIS  &  B.  F.  B.  Oa 

(Supreme  Ooort  of  Missouri,  Dlvishm  No.  1. 
Feb.  28.  1918.) 

1.  Statutes  (|  281*)— FoBizaii  SrATon— Nb- 

CKSSITT  OT  PlEADIHO. 

Wbere  the  petition,  in  an  action  against 
a  railroad  company  for  damages  to  property  by 
fire,  alleged  that  the  property  was  sitnat«d  in 
Kansas,  pleaded  a  Kansas  statute,  under  which 
a  reasonable  attorney's  fee  was  noonxable  lb 
■uch  an  acticm,  and  demanded  Judgment  inclnd- 
ing  an  attorney*!  fee,  defendant  could  prove 
another  provision  of  the  Kansas  statute  govern- 
ing the  OabilltT  of  railway  companies  for  dim- 
ages  by  fire,  uthooi^i  not  pleaded,sliice  plain- 
titBi  brought  the  acaon  under  tbe  Kansas  stat- 
ute and  the  liability  of  defendant  was  to  be  de- 
termined thereby. 

FDd.  Note.— For  other  caaes,  see  Statutes, 
Cent  Dig.  if  880.  881;  Dec.  0ig.  |  281.*] 

Z  RaxLBOAna  (|  480*)— DAiusn  n  Fm— 

lUBnjTT. 

Gen.  St  Kan.  1001.  |  5923.  providing  that, 
in  actions  against  railway  companies  for  dam- 
ages by  fire  caused  by  the  operation  of  the  road, 
plaintiff  need  only  prove  that  tbe  fire  was  caus- 
ed by  tbe  operating  of  the  road  and  the  amount 
of  his  damages  which  shall  be  prima  facie  evi- 
dence of  Ote  company's  Diligence,  merely 
changes  tbe  burden  of  proof  and  does  not  pre- 
vent the  ctunpany  from  proving  that  there'  was 
no  negligence,  notwithstanding  the  prima  fade 
case. 

[Ed.  Note.— For  other  cases,  see  Ballroads. 
Ont.  Dig.  H  1700-in6,  17M;  Dec.  Dig.  | 
480.*] 

8.  BAIZ.SOAOS  a  458*)— Daiuobs  bt  Fzss— 

LUBILITT. 

Under  the  statutes  vt  this  state,  railroad 
companies  are  insurers  sgainst  fire  set  by  their 
engiuM. 

[Ed.  Note.— For  other  cases,  see  Bailroadi, 
Oaot  Dig.  H  1607-1660;  1607;  Dec  Dig.  I 
463.*] 

Appeal  from  Circuit  Oonxt  Jamw  Ooon- 

ty;  D.  R  Blair,  Judge. 

Action  by  N^  Murphy  and  oth^B,  co- 
partners doing  business  as  Murphy,  Frid  ft 
Co.,  against  the  St  Louis  &  San  Frandsoo 
Railroad  Company.  From  a  Judgment  for 
defendant  plalntUfa  aT^>eal.  Affirmed. 

S.  C.  Wescott,  of  Galena,  Kan.,  Fyke  & 
Snldw,  of  Kansas  City,  and  Clay  ft  Davis,  of 
JopUn,  for  appellants.  W.  F.  Ehrans,  of  St 
Louis,  and  Mann,  Todd  ft  Ibum*  oC  Spring- 
field, for  respondent 
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GBAYBS,  J.  B7  acUon  in  drcnlt  court  of 
JaBper  county.  Ho.*  plaintiffs  seek  to  recover 
tin  Tslne  of  a  certain  ore  cmslm  and  mill 
and  machinery  tbereln.  This  property  is  al- 
leged to  be  In  the  ootinty  of  Cherokee  and 
state  of  Kansas  and  at  the  tAtj  of  Galena. 
By  auction  it  is  charged  that  said  prop- 
erty was  of  the  value  of  ^,000  or  more,  and 
it  was  deBtrojed  by  Are  occasioned  by  and 
through  the  negligence  of  defendant  Up  to 
this  point  the  petition  Is  one  in  nsoal  form 
for  cases  of  this  cliaracter,  but  thereafter 
there  appears  an  allegation  In  the  petition 
Id  thla  language:  "Plaintiffs  allege  that,  as 
btfore  stated  hraein,  this  cause  of  action 
arose  in  the  connty  of  Cherokee  in  the  state 
of  Kansas;  that  the  statutes  of  the  state  of 
Kansas,  section  6382  of  the  Revlsloa  of  lOOS. 
which  said  statutes  were  in  force  and  effect 
at  the  time  this  flre  occurred,  provides  that, 
In  all  actions  commenced  under  this  act.  If 
the  plaintiff  shall  recover  there  shall  be  al- 
lowed him  by  the  court  a  reoonable  attor- 
ney's fee  which  shall  become  a  part  of  the 
Judgment*  Plaintiffs  say  that  In  this  action 
It  has  become  and  been  necessary  for  them 
to  emptor  attorneys  to  prosecute  ttds  suit; 
that  a  leasonRble  compensation  for  the  serr- 
Ices  of  such  attonusys  and  a  reasonable  at- 
tom^s  fee  In  thla  cause  to  $1,000.  Where- 
fore plaintiffs  ask  judgment  against  defend- 
ant tor  th^  damages  sustained  as  aforesaid 
Ui  the  mm  of  $8,000,  and  tta  a  reasonable 
attorney's  fee  herein  In  the  sum  of  fltOOO." 
We  quote  thto  paragrajiih.fnHtt  the  petition 
because  the  matter  therein  alleged  becomes 
a  matwlal  tosue  In  the  caaew  Ttm  answer  to 
a  simple  general  denial.  Upcm  trial  before 
a  jury  a  rerdict  was  returned  fw  the  de- 
fendant; and  upon  that  verdict  a  ivoper  Judg- 
meat  was  duly  rwdered.  From  such  Judg- 
ment the  plalntUto  have  anpealed  and  have 
allied  as  OTor  a  numbo-  of  matters  refers 
ring  to  the  g^Tlng  of  Instructions,  the  admto- 
slon  of  evidence,  and  things  of  like  charac- 
ter. These,  bowevcf,  can  be  better  pointed 
out  in  the  course  of  the  opinion.  For  the 
present  thto  sufiBdently  states  the  ease. 

[1]  I.  The  real  question  in  this  case  arises 
uptnt  the  admission  of  evidence  and  the  giv- 
ing and  refusing  of  instructions.  If  no  er- 
rors prejudicial  to  plaintiffs  occur'  In  these 
reqtects,  then  there  is  evidence  In  the  record 
which  would  sustain  the  verdict  of  the  Jury. 
In  fact,  as  s  rule  the  evidence  for  a  railroad 
company  charged  with  the  negligent  burning 
of  property  usually  has  to  be  unusually  strong 
to  induce  an  acquittance  at  the  hands  of  an 
average  Jury.  Those  of  us  having  nisi  ex- 
perience realize  thto  fact  One  of  the  first 
objections  urged  U  the  Instruction  of  a  cer- 
tain Kansas  statute.  Section  6923  of  the 
Kansas  Statutes  for  the  year  1901.  Thto 
matter  wu  offered  by  the  dtfendant,  and  to 
the  first  section  of  the  Kansas  railroad  act 
pertaining  to  ItoblUtles  of  railroad  corpora- 
tions in  Kft"— ■  for  damages  occasioned  by 


fire.  Plaintiffs  objected  becanse  the  defend- 
ant had  not  speclflcally  pleaded  thto  section 
of  the  Kansas  flre  act  There  to  no  sub- 
stance in  this  objection.  From  the  para- 
graph of  the  petition  which  we  have  quoted 
It  to  clear  that  plaintiffs  sought  to  recover 
under  the  Kansas  act  rather  than  the  Mis- 
souri act  The  petition  cannot  be  read  with- 
out such  a  construction.  If  ptolntlffs  were 
In  fact  relyii^  ui>on  the  Kansas  act  and  bas- 
ing their  suit  thereon,  then  they  cannot  re- 
ly upon  the  tow  of  the  forum.  That  they 
were  relying  upon  the  Kansas  act  to  made 
clear  In  their  petition  by  the  specific  plead- 
ing of  our  section  of  such  act  They  cannot 
reasonably  urge  that  they  can  recover  as  to 
one  element  of  their  damages  under  the  Kan- 
sas act  pleaded  In  the  petition  and  under 
the  tow  of  the  forum  as  to  other  matters. 
Having  pitched  their  line  of  battle  on  the 
Kansas  act  they  must  be  confined  thereto. 
Not  only  so,  but  having  pleaded  the  act 
at  least  a  part  of  the  act  the  general  de- 
nial In  the  answer  of  the  defendant  was  suf- 
ficient to  raise  all  Issues  in  so  far  as  they 
diould  be  raised  under  the  Kansas  flre  act 
When  ptoUitlffs  spedflcally  pleaded  the  Kan- 
sas act  as  they  did,  the  case  must  be  tried 
In  Missouri  upon  the  ItoblUty  ok  nonliabili- 
ty of  the  defendant  under  that  tow,  as  such 
fact  ml^t  be  devdoped  by  the  evidence. 
There  was  no  error  in  permitting  defend- 
ant to  Introduce  thto  partlcutor  section  of 
the  Kansas  act  (the  tow  relied  upon  In  the 
petition  fbr  a  recover^  which  would  tend 
to  defeat  the  action,  and  thto  could  be  done 
under  the  general  denial.  Had  plaintiff  not 
tpectolly  planted  th^  rights  under  the  Kan- 
saa  act  the  question  might  be  sertoua.  a&to 
point  must  be  ruled  against  the  jdalatUeB. 

[2]  II.  The  Kansas  statute  offered  hy  de- 
fendant reads:  "In  all  actions  against  «ny 
railway  company  organised  or  doing  business 
in  thto  state,  for  damages  by  fire  caused  by 
the  operating  of  said  railroad,  it  shall  be 
only  necessary  for  the  plaintiff  in  said  action 
to  establtoh  the  fact  that  said  fire  complain- 
ed of  was  caused  by  the  operating  of  said 
railroad,  and  the  amount  of  his  damages 
(which  proof  shall  be  prima  fade  evidence  of 
negligence  on  the  part  of  said  railroad),  pro- 
vided that  in  estimating  the  damages  under 
this  act  the  ccmtrlbutory  negligence  of  the 
plaintiff  shall  be  taken  into  consideration." 
A  comparison  of  thto  statute  with  the  Mto- 
Bourl  statute  shows  a  marked  difference. 
The  Kansas  statute  on  the  question  of  neg- 
ligence of  the  railroad  company  does  noth- 
ing more  than  shift  the  burden  of  proof.  In 
other  words,  the  ptolntiff  can  show  that  a 
fire  originated  from  an  engine  and  that  dam- 
age followed  and  stop  with  his  case.  The 
statute  at  thto  potot  requires  the  defendant 
to  stop  in  and  show  that  It  had  not  been 
n^Ugent  The  ruUng  of  the  Kansas  court 
upon  the  statute  to  clearly  expressed  In  Rail- 
way Oo.  V.  Gibson,  42  Kan.  34,  21  Pac.  788, 


Digitized  by 


108 


164  80UTUWK8TURN  BEFORTBK 


tbe  Byllabns  of  which  reads:  "Damages  Caus- 
ed by  Fire— EMdence— BnMen  of  Proof.  In 
actions  against  railroad  companies  for  dam- 
ages caused  by  fire,  nnder  section  101,  c.  84, 
Comp.  Laws  of  1885,  it  is  only  necessary  for 
the  plaintiff  to  establish  the  fact  that  the 
Are  complained  of  was  caused  by  the  opera- 
tion of  the  road,  and  the  amount  of  damaKes; 
and  when  It  appears  from  the  evidence  that 
within  a  few  mlnntes  after  a  train  passed 
the  fire  originated  that  caused  the  damages. 
In  two  or  three  places,  close  to  the  track, 
this  evidence  was  sufficient  to  cast  upon  the 
railroad  company  the  burden  of  showing  that 
It  was  not  the  result  of  defective  api^lances, 
or  of  negligence  of  the  employes  of  the  com- 
pany, that  the  fire  escaped.^ 

[8]  The  constrnctlon  to  our  statute  makes 
it  mach  tnvader.  Under  our  statute  the  i^aU- 
road  companies,  using  dangerous  agencies, 
are  insurers  against  fires  which  may  be  set  ont 
from  their  engines.  Mathews  t.  Railroad, 
121  Mo.  298,  24  S.  W.  6»1,  28  L.  B.  A.  161; 
Campbell  v.  Missouri  Pac  By.  Co.,  121  Mo. 
849,  25  S.  W,  038,  25  L.  E.  A.  175,  42  Am. 
St  Rep.  530;  Matthews  v.  Railroad,  142  Mo. 
64S,  44  S.  W.  802.  We  have  practically  elim- 
inated tbe  Idea  of  tbe  defense  of  no  negli- 
geace.  Sncb  Is  not  tbe  reading  of  the  Kan- 
sas statute,  and  sncb  to  not  the  construction 
placed  on  that  statute  by  tbe  Kansas  court 
Under  tbe  Kansas  statute  tbe  railroad  com- 
pany bad  tbe  clear  xlgbt  to  rebut  tbe  prima 
fede  case  by  showing  that  Oiere  vas  no  neg- 
ligence In  foct  That  statute  proceeds  more 
upon  tbe  theory  of  cases  where  there  is  a 
fiduciary  relation  shown,  or  where  the  doc- 
trine ree  ipsa  locpiltur  prevalla  It  does  not 
elimtnate  the  defense  at  no  negligence,  but 
does  shift  the  burden.  So  In  tbe  case  at  bar, 
whffli  we  have  held  that  tbe  Kansas  fire  act 
ajvUes,  and  tbe  Missouri  act  does  not  apply, 
tbe  case  is  really  drtermlned.  Instructions 
given  and  refused  were  either  given  or  refus- 
ed on  the  theory  that  tiie  Kansas  law  gov- 
erned. Under  that  law  the  rulings  upon  In- 
structions were  well  enough.  Und«  the  Mis- 
souri law,  and  the  construction  we  have  giv- 
en It,  these  rulings  would  be  wrong.  Con- 
cluding as  we  liave  that  plalntlfes*  case  Is 
bottomed  upon  tbe  Kansas  act,  and  that  the 
Kansas  law  was  properly  admitted  in  evi- 
dence, there  Is  nothing  left  to  this  case. 

Let  the  judgment  be  affirmed.  All  concur. 


8T0NEMETS  et  ux.  v.  HEAD. 

(Supreme  Court  of  Missouri,  Division  No.  1. 
Feb.  28,  1D18.) 

1.  PUADINQ    (I  84*)— DnnTBBBK— lltMX  OF 

Filing. 

Where  two  days  before  tbe  time  set  for 
trial,  after  all  preparatloiu  therefor  had  been 
made,  witnesses  summoned,  and  depositions 
taken,  defendant  withdrew  bis  aenenu  denial, 
which  bad  been  on  file  for  nearer  a  year,  and 


filed  a  demurrer  for  InsniBclenCT,  the  demurrer 
was  not  entitled  to  as  favorable  coosideratiou 
as  if  it  had  been  timely  filed,  and  the  aUega- 
ttoDS  of  the  petition  were  entitled  to  every 
reasonable  inference  and  intendment  atisinr 
from  very  liberal  oonstinctioo,  and  would  not 
be  hdd  bisnfflcient  because  of  mere  lack  of 
precision  or  certainty  in  averment^  Infonoality 
of  statement  of  an  essential  fac^  or  d^ective 
statement  of  a  canse  of  Eu:tion. 

[Ed.  Note. — For  other  cases,  see  Plea^g, 
Cent  Dig.  |S  66-75:  Dee.  Dig.  I  84.*] 

2.  PiuDiHo  (|  84*) — DixHiraaias  ax» 
CKBTAinrt— ^ma  or  OBJxonon. 

A  party  Is  entided  on  proper  motion  to 
have  indefinite,  uncertain,  obscure,  or  equivocal 
allegatioDS  made  definite  and  certsdn,  but,  where 
he  fails  to  so  move,  he  eanaot  complain  of  sncb 
allegatiotts  on  demurrer  or  on  appeal  after  a 
trial,  where  he  has  not  been  Inlured  by  tbe 
generality  of  the  averments;  both  parties  hav- 
ing pat  uie  same  construction  on.  the  pleading, 
and  introduced  their  testimony  aooordingly. 

[Ed.  Note.— For  other  eases,  see  Pleading, 
Cent  Dig.  H  66-76;  Dec.  Dig.  fsi.*] 

8.  FsAtTD  (I  41*)— AoTXom— Feiitior— Sirr- 

nCIKNCT. 

In  an  action  for  deceit  In  making  falae 
representations  on  an  exchange  of  land  a  peti- 
tion allying  misrepresentationB  by  defendant 
as  to  tbe  prodnctiveness,  rental  valae,  soil, 
conditions,  etc.,  of  his  farm,  plaintiffs*  non- 
residence  and  lack  of  knowledge  with  reference 
thereto,  their  reliance  on  defendant's  repre* 
Bentations,  their  injury  thereby,  and  defend- 
ant's  knowledge  of  the  falsity  of  tbe  represea- 
tations  was  suflScienL 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  §f  36,  87;  Dec  Dig.  |  41.*] 

4.  Plbadino  (f  214*)— DEinmiBB— FAon  Aj>- 

Himo. 

A  demurrer  admits  tbe  truth  of  allega- 
t^ons  of  substantive  fact  b^it  does  not  admit 
facts  not  well  pleaded,  impossible  or  absurd 
averments,  the  soundness  of  mere  condnsiona 
of  law,  mere  conclusions  of  the  pleader  upon 
the  facts,  or  argumentative  matter. 

[Ed.  Note.— For  other  cases,  see  Fleaang, 
Cent  Dig.  H  625-634;  De&Dig.  f  214.*]^ 

5.  FRAun  (S  11*)— False  RiPHsnfTATioim— 
Mattebs  or  Fact  on  Opinion. 

Representations  by  defendant  on  an  ex- 
change of  farms  that  the  soil  of  his  farm  was 
as  good  and  as  prodnctlTe  as  that  of  plaintiffa' 
farm,  that  there  was  no  hardpan  on  defend- 
ant's farm,  tbat  the  brush  land  thereon  when 
cleared  was  as  good  as  the  brush  land  of  plain- 
tiffs'  farm,  that  it  was  well- drained,  that  there 
was  a  well  thereon,  and  that  the  cheriy  trees 
on  such  farm  produced  wagon  loads  of  cherries, 
were  all  representations  of  fact  and  not  mere 
opinions,  and  will  support  an  action  for  deceit 
[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  H  12,  13:  Dec  Dig.  {  II.*] 

e.  Fraud  (|  68*)— Bvidewcb— SumoiracT— 

RKLUMCB  on  RXraSSEHTATIONS. 

In  an  action  for  damages  for  false  repre- 
sentations upon  an  exchange  of  lands,  evidence 
held  to  show  that  plaintiffs  relied  on  defend- 
ant's representations,  and  not  on  their  inde- 
pendent investigations. 

[Ed.  Note.— For  other  eases,  see  WmH,  Cent 
Dig.  H  55-^9:  Dec  Dig.  |  68.*] 

7.  FeAUD  (S  28*)— BUICENTS  OF  FUUD. 

Where  parties  without  knowledge  of  their 
own,  or  ready  means  of  knowledge,  buy  land 
in  reliance  on  mlsrepresentatious  of  material 
facts  known  to  be  falae  by  the  party  maklnc 
them,  and  intentionally  made  to  deceive  or 
made  recklessly  without  knowledge  of  their 
truth  or  falsity,  and  are  thereby  oeeriTsd  and 
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defraaded,  to  their  iBjaiTt  ^9  win  be  granted 
relief  bj  waj  of  damacos  ai  for  dec^t 

[Ed.  Note.— For  other  eaaea,  see  Fraud,  Cent 
Dig.  B  20,  28:  Dec  Dig.  |  S3.* 

For  other  definitions,  see  Words  and  IHiraR- 
•s,  ToL  8,  pp.  2943-2964;  vol  8,  7666.] 

&  FbAUD  (S  il*)— FaLBB  RlFBESliriATIOHS— 

BCattkbs  ow  Fact  ob  OmnoH. 

In  an  action  for  damages  for  false  repre- 
sentations apou  an  exchange  of  land,  where 
plaintiffs  lived  at  a  considerable  distance  from 
defendant's  land,  and  reposed  tmst  and  con- 
fidence In  defendant,  defendant's  knowingly 
false  representations  concerning  the  value  of 
his  land  were  actionable;  they  neing  consider- 
ed under  such  circumstances  as  representa- 
tions of  a  fact,  and  not  a  mere  opinion. 

[Ed.  Note.--For  other  cases,  see  Fraud,  Oent 
Di^  H  12,  IS;  Dee.  Dig-  i  IL*] 

Appeal  trva  Glicalt  Cktnrt,  AndrBln  Coun- 
ty; James  D.  Barnett,  Jndga 

Action  by  Qeorge  IC  Stonemets  and  wife 
against  A.  N,  Head.  Jndgmmt  fbr  plaln- 
tiers,  and  defendant  appeals.  Affirmed. 

Fry  ft  Rodgers,  of  Mexico,  Mo.,  for  aRiel- 
lant.  Barclay,  Faontleroy,  CoUen  ft  Orth- 
weln.  of  St  Lonla,  and  F.  B.  Jesse,  H.  P. 
Warden,  and  S.  D.  Stocks,  all  of  Mexico,  Mo., 
for  reqcxmdents. 


LAMM,  J.  PlalntUte,  hasband  and  wife, 
with  a  family  of  six  children,  resided  on  a 
farm  of  120  acres  In  Folttm  connty.  111. 
Klghly  acres  of  It  belonged  to  Margaret,  and 
40  stood  In  the  names  of  Margaret  and 
George  jointly  as  baron  and  feme.  This  lit- 
tle farm,  with  a  modest  oDtflt  cf  farm  Imple- 
menti^  stock  and  household  goods,  was  tbeSr 
alL  in  that  regard  Nathan's  one  ewe  lamb 
allegory  is  apposite.  Their  farm  will  be  call- 
ed the  IlUnols  farm.  They  seem  to  belong 
to  a  (dass  that  should  be  well  belored  (be- 
cause, as  a  great  soul  once  suggnted,  God 
had  made  bo  many  of  them),  vis.,  straight- 
forward, simple-minded,  hard-working,  tmst- 
ful.  and  confiding  people,  members  of  the 
church  and  alive  to  ethical  work,  Indudlng 
tcmpa«nce.  (The  moral  of  which  lies  fur- 
ther on.  Of  which  more  presently,  anent 
Head  hlmsdf.)  Their  farm.  Improved  and 
prodnctlTe.  was  well  worth  $60  per  acre 
cash.  It  was  Incumbered  for  $2,800,  and 
George  got  It  Into  his  head  that  a  larger 
farm  oould  be  profitably  worked  wliile  be 
had  bis  large  family  In  hand,  thereby  mak- 
ing hay  while  the  sun  shone.  OiA  Polybius 
eays,  sourly.  "Man  is  the  most  gullible  of  all 
animals."  Be  that  so  or  not  so,  it  seems 
these  plaintUts  were  little  versed  in  the 
guileful  ways  of  traders.  Thirty  miles  away 
In  the  same  county,  and  a  stranger  to  them, 
was  a  man  who  <oa  this  record)  seemingly 
lived  by  bis  wits,  a  trader  and  real  estate 
ag^t  named  Head,  who  had  got  on  In  the 
wcHTld  as  such.  Among  others  he  owned  a 
farm  of  236  acres  in  Audrain  county,  Mo., 
subject  to  an  incumbrance  of  $4,500,  and 
20  acres  adjacent  unincumbered.  These  two 


tracts  will  be  called  the  Missouri  farm  for 
couTenlence.  He  had  traded  for  all  of  this 
land,  except  the  unincumbered  20,  some 
years  before,  was  no  stranger  to  It,  and 
knew  it  as  a  worn-out,  nonproductive  farm 
(IncloBlve  of  the  20),  with  a  bad  reputa- 
tion, a  "trading"  property  long  in  the  hands 
of  renters.  Ihere  was  evidence  tbero  was 
no  other  farm  like  it  in  the  neighborhood. 
It  stood  alone  in  had  pre-eminence,  whii^ 
fact  we  emblazon  and  embalm  to  the  credit 
of  Audrain  county.  He  had  tried  to  rid  blm- 
of  It  without  success  till  he  met  up 
with  plaintlfCs.  A  while  before  his  trade 
with  Uiem  he  had  listed  It  fai  a  land  agency 
at  $86  per  acre,  agredng  to  pay  a  commis- 
-8l<m  on  that  price.  He  had  tried  the  unusu- 
al idan  of  trying  to  dispose  of  It  at  public 
auction  by  a  covinous  device,  to  wit,  the  en- 
ticing and  stimulating  aid  of  by-Udders  and 
imffns.  At  that  auction  at  the  county  se^it 
of  Audrain  county,  Mexico,  he  screwed  the 
price  up  (by  by-blddlng  alone)  to  $85  an  acre, 
but  got  no  real  Udder  above  that  (or  at 
that),  and  it  was  stmtft  off  to  one  of  his 
by-bidders  on  his  simulative  bid,  and  no  deed 
was  made.  The  entire  Missouri  farm  was 
worth,  say,  $20  or  at  t)est  $25  per  acre  in 
ca^,  and  we  ttiink  Head  knew  that  fact  In 
oQier  words,  barring  the  20-acre  tract,  whldi 
agreed  in  worth  with  the  general  run  of  the 
farm.  It  was  incnmbered  for  about  its  worth. 
In  January,  1908,  Head  traded  Ids  Missouri 
form  to  idalntlfFs  for  their  lUinoIs  farm, 
putting  the  title  In  plalntUTs  Jolntiy,  each 
party  to  the  trade  assuming  the  other's  origi- 
nal Incumbrance.  Plaintiffs,  as  said,  put  in 
their  land  at  its  true  cash  value,  to  wit,  $60 
per  acre  (which  Head  knew),  and  Head  put 
his  in  at  the  claimed  (but  simulated)  value  of 
$60  per  acre  (which  Head  knew  they  did  not 
know),  and  took  a  note  and  deed  of  trust  by 
way  of  boot  for  $6,288,  evidenced  by  a  note  due 
in  seven  years,  and  secured  on  that  part  of 
the  Missouri  farm  already  under  mor^^age. 
Shortly  plaintiffs  broke  up  their  home  in  Il- 
linois, moved  to  Bnssouri,  and  took  posses- 
sion of  their  new  purchase.  Shortly  Head 
sold  the  Illinois  farm  for  $66  per  acr& 

(Note.— There  Is  some  evidence  from  whldi 
it  might  be  Inferred  that  Head  was  fieeced 
when  he  traded  for  the  Missouri  farm  sev- 
eral years  before,  but  It  Is  not  contended  by 
counsel  that  such  ftict,  If  fact  It  bc^  justified 
him  in  turning  about,  and.  In  turn,  fleecing 
plaintiffe.  Such  appllcatitni  at  the  doctrine 
of  the  Squib  Case  whereby  one  passes  a  bad 
trade  on  to  another,  an  Innocent  party,  as 
the  boy  in  the  Squib  Case  tossed  on  the  burn- 
ing squib  [Scott  an  infant,  v.  Shepherd,  an 
Inftot,  2  Blackstone's  Rep.  892],  would  be 
novel  indeed.  That  A.,  bitten  by  B..  may  by 
tliat  token  in  turn  Ute  (X,  In  a  like  way 
by  the  same  device  is  a  doctrine  unknown 
to  this  court) 
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In  tbe  late  summer  of  1906  i^alntlffs  eneA 
In  equity  to  cancel  said  deed  of  tmst  and 
note  and  for  damages.  This  on  the  theory 
tbat  tbe  trade  was  made  on  the  strength  of 
false  representations  by  Head  as  Inducem^ts 
thereto  and  relied  vpon  by  them;  that  they 
had  been  the  victims  of  an  arrant  swindle, 
whereby  tbey  were  trk^ed  oat  of  tb^  farm, 
and  were  entitled  to  rellet  In  equity  to  that 
extent 

From  a  decree  canceling  the  note  and  deed 
of  trust  and  awarding  them  $2,400  In  money 
damages  Head  ai>p^ls,  raising  two  general 
Qnestiona  for  decision,  tIz.:  (1)  Does  the  pe- 
tition state  facta  snffldent  to  constltnte  a 
cause  of  action?  (2)  Does  the  evidence  sup- 
port the  decree?  Other  facta  will  appear  in 
connection  with  the  discuealon  of  those  qnes- 
tiona 

1.  Of  the  petition. 

[1]  (a)  Preliminary  to  the  main  contention 
on  the  petition  a  foreword  Is  doe.  Brought 
in  the  circalt  court  of  Andr&ln  in  July,  1908, 
the  bill  contemplated  that  the  suit  would 
proceed  on  constructive  service.  However, 
afterwards  defendant  appeared  personally, 
and  answered  by  a  plain  general  denial. 
Thereat,  with  the  pleadings  in  that  fix,  many 
depositions  taken  in  dllferent  states  were 
filed  for  use;  and  preparatory  to  the  lOnal 
hearing,  as  we  gath^,  witnesses  were  sum- 
moned to  be  in  attendance  at  the  trial  term 
(June,  1909).  Two  days  before  the  trial  was 
set,  and  apparently  after  all  preparations 
therefor  had  been  made,  defendant  withdrew 
his  answer  and  filed  a  demurrer  on  the  gen- 
eral gronod  t&at  tbe  petition  did  not  state 
facts  suffltdent  to  constitute  a  cause  of  ao- 
tlon.  On  the  next  day  the  demurrer  was 
overruled,  defoidant  excepted  and  reflled  the 
same  answer.  On  the  next  the  trial  pro- 
gressed. On  Bnch  record  the  dennirrer  Is  not 
entitted  to  as  fiiTorable  ooniridwation  as  If 
it  bad  been  timely  filed  and  the  snffldency 
of  the  petition  had  been  chaUoiged  in  limine. 

That  thm  was  some  consideration  In  the 
nature  of  equities  springing  from  so  belated 
a  challenge  to  the  petition,  to  be  reckoned 
with  in  the  practical  administration  of  Jus- 
tice, is  appar«it;  and  courts  ore  ftmd  ot  re- 
marking on  tbem.  When  Oa  answw  was 
filed  and  remained  cm  file  fbr  nearly  a  year, 
it  was  eqniTalsit  to  a  notice  that  d^endant 
challenged  the  facts,  not  the  snfllcifiiMy  of 
tbe  petition  to  state  a  cause  of  action.  That 
is  it  was  tantamount  to  a  fwmal  standing 
notice  that  d^endant  considered  tbe  petition 
good,  that  he  raised  no  issue  <tf  law  on  Its 
allegati<ni8,  but  put  the  fticts  in  Issue  and 
invoked  tbe  law  applicable  to  those  Xacts 
when  esteblished  at  tbe  trial.  On  ttaat  tiie- 
ory  testimony  was  taken,  dtiay  occurred, 
witnesses  were  summoned  and  expense  in- 
curred, oil  pr^ratory  to  a  trial  on  tbe 
merUa.  As  to  sncb  lying  in  welt,  tbe  doc- 
trine of  this  court  is  not  th&t  d^endant 
waives  once  for  all  and  out  and  out  the 


right  to  challenge  the  suffldoicy  of  tbe  peti- 
tion; but,  while  that  Is  so.  It  Is  settled,  as 
said,  that  so  untimely  a  diallenge  Is  not  en- 
titied  to  the  same  consideration  as  if  timelr, 
and,  further,  that  a  petition  so  challenged 
will  be  viewed  with  a  more  benignant 
than  one  demurred  to  at  the  outset  Tbe  al- 
legations of  such  iMtition  severally  are  en^ 
titled  in  such  emergency  to  every  reasonable 
Inference  and  Int^dment  arising  from  very 
liberal  construction.  Mere  la<^  of  precision 
or  certainty  In  averment  will  not  be  takes 
as  a  capital  vice,  nor  will  mere  informality 
of  statement  of  an  essential  fact  be  fatal,  nor 
win  it  do  to  say  that  a  cause  of  action  is  de- 
fectively stated.  There  is  an  api>osite  dis- 
cussion in  a  very  late  case  (East  St  Louis 
Ice  &  Cold  Storage  Go.  et  aL  v.  Knhlmann, 
238  Mo.  loc.  dt.  702,  142  B.  W.  2S3  et  seq.) 
where  the  authorities  are  marshaled  and  the 
above  rules  for  disposing  of  sncb  question 
are  laid  down, 

[2]  Related  logically  to  the  observations 
just  made  are  others,  vis.:  A  litigant  by  mo- 
tion to  make  more  spedflc,  definite,  and  cer- 
tain those  allegations  enumerated  In  his  mo- 
tion which  are  Indefinite,  uncertain,  obscure, 
equivocal,  or  otherwise  lacking  in  precision, 
may  have  relief.  He  is  entitled  to  have  the 
issues  sharply  defined,  and  thereby  know  to 
a  moral  certainty  tbe  scope  and  character  of 
the  charges  made  against  him.  This,  In  order 
to  meet  tbem.  Such  motion  is  a  useful  ex- 
pedlent  ot  everyday  use,  nisi,  to  coerce  ^lod 
pleadings;  that  is,  "good  matter  pleaded  in 
good  form,  In  apt  time  and  due  order.**  Co. 
Lltt  803.  Now,  this  defendant  filed  no  sndi 
motion,  and  may  not  under  the  guise  at  a 
general  demurrer  complain  at  tbe  petition  In 
such  particulars.  It  may  be  granted  arguen- 
do that  the  petition,  somewhat  loosely  and 
inartifldally  drawn,  vras  subject  to  su<di  mo- 
tion on  some  of  its  averments,  but^  absait 
such  motion,  the  proof  took  a  wide  range  on 
both  sides,  apparently  on  the  theory  ttaat 
both  parties  construed  tbe  averments  saOc- 
lent  to  cover  such  proof,  barring  the  one 
question  of  the  admissibility  ot  testimony  on 
representations  on  the  value  of  tbe  Missouri 
farm.  That  kind  of  testimony  was  objected 
to.  Tbe  testimony  on  other  alleged  misrep- 
resentations seems  to  have  gone  in  wlttaont 
objection.  No  me  has  txea  injured  or  misled 
by  generality  <^  averment  Botii  parties 
having  put  the  same  construction  on  the 
meaning  of  tbe  petition  and  introduced  Ui^ 
testimony  accordingly,  this  court  ought  not  to 
cut  up  by  tbe  roota  a  merttmrions  case,  when 
tbe  end  Is  reached  on  ajnieal,  because  of  a 
critidam  of  the  petition  as  laddng  In  certain- 
ty and  deflniteness.  Agreeably  to  that  view 
of  it  are  cases  ttom  tbe  Suprone  Oourt  ot 
the  United  States  and  this  court  collated 
in  Bragg  v.  Railway  Co.*  192  Ho,  loc:  dt  858. 
91  S.  W.  827,  q.  v. 

(b)  Recurring  to  tbe  main  question  (to  wit 
does  the  petititm  state  facts  suffldrat  to  ooih 
stitnte  a  cause  of  action?),  we  will  not  swdl 
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this  opinion  b7  r^rodndng  the  t)etltloiL  It 
divides  itself  natnrally  into  two  parts.  In 
one^  complaint  is  made  on  allied  mlsrepre- 
sentatlona  of  ralue.  In  the  other,  complaint 
is  made  of  alleged  mlsreinreeentatlonB  of 
matters  of  fact  relating  to  a  oomparlaon  of 
the  ICIssoori  farm  with  the  Illinoia  farm. 
misr^ireB^tatlons  on  prodnctiTaiess,  rental 
value,  soil,  conditions,  etc 

(1>  As  to  valuer  it  Is  argued  with  con- 
fidence that  there  is  no  such  thing  known 
to  the  law  as  an  actionable  false  represrata- 
Uon  of  valua  We  purpose  dealing  with  that 
question  when  we  come  to  the  merits.  We 
dismiss  it  on  the  question  of  pleading  with 
this  observation:  Defendant  does  not  con- 
tend the  pleading  ts  defective  in  form  In 
stating  the  tnlsrepres^tatlons  of  value.  His 
contention  going  de^>er  is  tantamount  to 
this,  to  wit,  that  the  form  of  the  allega- 
tions is  w<dl  enough,  but  that  they  are 
without  substance— 1.  e.,  conceding  them 
true,  they  amount  to  nothing  in  equity.  To 
that  view  of  it,  as  said,  we  will  recur  under 
another  head. 

[3]  (2)  As  to  the  pleaded  mlsrepreeenta* 
tlons  in  other  particulars,  we  construe  the 
criticisms  to  be  that  they  are  too  general, 
too  indefinite,  smacking  of  conclusion,  etc. 
Broadly,  in  effect,  they  amount  to  a  conten- 
tion that  a  motion  to  make  more  specific 
and  certain  would  have  been  sustained,  if 
made  We  have  already  ruled  In  paragraph 
"a"  that  this  demurrer  fills  no  such  office, 
llie  petition  avers  the  making  of  the  false 
representations  by  defendant  (setting  them 
forth  as  heretofore  Indicated),  the  nonresl- 
dence  and  lack  of  knowledge  of  plaintiffs, 
their  reliance  upon  the  false  representations 
In  making  the  trade,  th^  injury  by  them, 
and  no  question  is  raised  that  the  adaiter 
is  not  sufficiently  laid. 

14]  Defendant  Is  entitled  to  the  rule  that, 
while  his  demurrer  admits  the  truth  of 
averm«it8  of  substantive  fact,  it  does  not 
admit  facts  not  well  pleaded,  or  Impossblle 
or  absurd  averments,  or  the  soundness  of 
mere  conclusions  of  law,  or  the  mere  conclu- 
sions of  the  pleader  upon  the  facts  constitu- 
tive of  his  cause  of  action,  or  mere  argu- 
mentative matter.  Giving  defendant  the 
b«iefit  of  that  rule,  yet  we  conclude  (the 
premises  all  considered)  that  the  ruling  on 
the  demurrer  was  well  enough;  and  this 
whether  we  consider  it  here  technically  as  a 
ruling  on  the  demurr«  itself  or  a  ruling  on 
the  anfflclency  of  the  petition  to  sta^  a  cause 
of  action,  a  point  open,  without  a  demurrer 
at  all,  to  be  heard  on  appeal.  Hudson  t. 
Gaboon,  1&3  Mo.  647,  91  S.  W.  72. 

2.  Of  the  merits. 

(I]  In  dasslfylug  facts,  some  of  the  Judi- 
cial characterizations,  distinguishing  one 
from  another,  have  been  as  "a  presiding 
fact,"  •'a  master  fftct,"  "broad  daylight 
ftcts,"  "a  fact  that  overlaps  all  other  facts," 
"a  test  ftct."  1  Moore  on  Facts,  p.  11.  Now, 
the  master*  tiie  broad  daylight  tact  In  tUs 


case  is  that  platntiffii  w«n  tricked  out  of 

their  farm.  Even  he  who  runs  may  read  that 
overlapEdng  fact  writ  large  In  the  record.  It 
was  lost  to  them  as  ^ectually  as  If  an  earth- 
quake had  swallowed  it  So  what  they  lost 
Head  ^t,  the  proverb  running:  "It's  an  111 
wind,  that  blows  nobody  good."  The  chancel- 
lor must  have  found  they  were  strlived  naked 
by  lies  they  believed  tma  That  Uie  thing  was 
done  cannot  be  gainsaid;  and  the  question 
resolves  Itself  Into  another,  viz :  Can  equl^ 
give  relief?  Attending  to  that,  there  was  evi- 
dence from  which  the  chancellor  could  be- 
lieve, and  doubtless  did  believe,  that  Head 
told  them  at  their  Illinois  home,  in  effect, 
pointing  to  tbelr  land  with  a  flourish  of  his 
hand,  tdiat  the  soil  of  his  farm  In  Missouri  was 
as  good  and  as  productive  as  theirs.  What 
is  fact  and  what  is  mere  opinion  is  often  a 
close  question.  The  one  easily  shades  off  into 
the  other,  or  is  handmaiden  to  the  other,  but 
we  make  no  question  but  the  foregoing  was  a 
statement  of  fact.  It  amounts  to,  or  Is  In  the 
nature  of^  a  sale  by  sample.  The  fact  Is  that 
he  knew  of  the  productive  qualities  of  both 
farms,  knew  plaintiffs  did  not,  and  knew  that 
representation  to  be  a  bald  falsehood.  The 
Illinois  land  to  his  knowled^  would  produce 
80  bushels  of  wheat  to  the  acre.  The  Missou- 
ri land  would  produce  none.  Its  soil  had  been 
depleted  beyond  wheat  bearing.  The  soil  on 
the  Illinois  land  was  deep  and  rich,  producing 
fine  com,  grains,  and  tame  grasses.  Not  so 
the  Missouri  farm.  There  was  no  hardpan 
on  the  Illinois  farm,  and,  on  b^g  inquired 
of,  Head  told  plaintiffs  there  was  no  hardpan 
on  the  Missouri  form.  No  one  who  ever 
ran  a  furrow  would  take  a  representation  of 
the  absence  of  hardpan  as  a  mere  conjecture 
or  opinion.  If  facts  are  stubborn  things, 
hardpan  caps  the  climax  and  fills  the  bill, 
The  truth  was  that  under  this  evidence,  to 
Head's  knowledge,  Ms  Bflssourl  farm  had  a 
thin  soil  underlaid  with  hardpan.  It  was  a 
washed,  neglected,  rundown,  and  worn-out 
farm  that  had  been  In  cultivation  for  S6  years, 
with  no  ^ort  to  build  it  up.  Its  soil  was 
characterized  by  those  who  knew  it  well  as 
"crawfish  land."  a  "fiat  gray  land,"  of  "blue 
Joint  clay,"  or  "yellow  day,"  a  "dead  looking 
soil,"  producing,  say,  10  or  12  bushels  of  com 
per  acre,  and  of  a  rental  value  of  say  $1  per 
acre,  If  so  much.  The  rental  value  of  the  Illi- 
nois land  was  from  $3.50  to  $6  per  acre.  The 
Missouri  farm  was  part  prairie  and  part  brush 
and  timber.  The  brash  land  was  of  a  poor 
quality — post  oak  sprouts,  etc.  The  latter 
was  represented  by  Head  as  as  good  when 
cleared  as  the  hazel  brash  land  on  the  Illinois 
farm.  That  representation  of  feet  was  false. 
He  represented  the  cultivating  land  as  well 
drained ;  to  the  contrary,  It  had  been  farmed 
so  indlffer^tly  that  water  stood  upon  it  and 
it  is  designated  as  "water  killed."  Stress  be- 
ing laid  on  a  llvli^  well  by  plaintiffs,  Head 
assured  them  there  was  such  a  well  on  his 
place,  when  In  tmth  there  was  no  such  well. 
He  grossly  mlsrepreerated  the  fruits  on  Cbe 
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farm ;  unong  oUisf  ways  by  saying  that  tbe 
'Cherry  trees  tJiere  produced  "wagon  loads  of 
cherries"— a  groit  falsdiood.  In  lOiort,  If 
plalntUTs  testimony  Is  to  be  taken  as  true, 
Head,  In  a  long  conTOTsation  descriptlTO  of 
the  farm,  told  than  no  troth  whaterw. 
Them  Is  another  matter  of  rignlficance^  a 
most  hnmlltotlng  <me,  Tim. :  Shortly  after  bis 
ax^earance  at  Sbmemets^  home  In  DUnols,  It 
fell  oat  that  ^ad  discovered  j^lntUCB  were 
chnndi  peoide,  Intererted  in  Stmday  Schools 
and  temperance  work.  Observe  what  follow- 
ed. Was  Head  interested  In  that  line?  Pre- 
cisely, and  vury  nindh  so.  In  the  great  con- 
troversy of  Good  T.  Bvll  yet  evor  new) 
he  was  enlisted  on  the  side  of  temperance, 
Sunday  sdiools,  and  dmrches.  Tine^  had  a 
good,  "frloidly  diat  about  that"  They  were 
waning  in  the  same  cause.  We  fear,  we  very 
much  fear,  that  in  all  this  ICr.  Head 

"Stole  the  livery  of  the  court  of  Heaven 
To  serve  the  devil  tn," 

to  nae  the  strong  mods  of  a  gloomy  writer, 
thereby  weaving  a  net  for  his  neighbor's  feet 
Presently  dinner  was  announced,  and  Head, 
having  prior  to  that  by  the  tone  and  thread 
of  his  discourse  admitted  his  qualifications 
tor  that  pious  office,  was  invited  to  say  grace. 
Looking  tore  and  aft  at  the  whole  transac- 
tion, we  have  reason  to  remark  that  no  doubt 
he  said  it  as  unctuously  as  the  middle  mem- 
ber of  the  firm  ot  Quirk,  Ganmion,  and  Snap 
would  have  done  under  like  drcumstancee. 
For  what  is  tba  mle  of  construction  on  hy- 
pocrisy, except,  "By  their  fruits  ye  shall 
know  th^r*  Having  eaten  salt,  at  their  table 
(irtilch  CTeates  an  obligation  even  the  Arabs 
ot  the  desert  are  said  to  respecQ,  he  assured 
them,  on  being  anxiously  pressed  on  his  state- 
mcaits  of  fact  about  the  farm,  that  be  "would 
not  t^  a  lie  for  his  farm,"  or  "tor  the 
world."  Oh,  Deceit  (we  speak  in  Judicial 
sadnes^,  thy  name  la  Head  t  It  is  under  such 
drcnmstances,  and  after  worming  his  way 
Into  the  esteem,  and  sowing  seeds  of  confl- 
daice  in  the  bosoms  of  these  unsuspecting 
peoi^  that  this  trade  was  made  on  Head's 
representations.  There  Is  no  call  to  mince 
words  and  speak  dataitlly.  The  case  calls  for 
plain  speaking,  and  I  pause  long  enough  to 
say  this  In  passing :  It  is  said  that  one  of  the 
names  of  the  EMI  one  is  that  of  the  Father 
of  lies.  In  sacred  annals  there  is  pre- 
served an  incident  of  an  evil  spirit,  possibly 
said  Fathor  of  Ues  (but  tor  this  latter  I  do 
not  vouch),  entering  into  a  herd  of  swine, 
whereat  the  hogs  destroyed  thanselves  by 
rushing  violently  down  a  steep  iflace.  So 
Head,  because  of  an  evil  sph^t  that  posaeesed 
Mm  and  caused  mischiet  was  deoreed  by  the 
learned  diancellor  a  fate  somewhat  similar. 

It  will  be  of  Judicial  interest  to  know  iuK>n 
what  ground  his  learned  counsel  seek  to  re- 
verse that  decre&  It  runs  tills  way:  In  the 
first  place,  as  to  the  r^treeentatlons  on  valoe^ 
Head  se^  to  escape  throvvh  the  loo^le 
that  such  representations  (If  jnade),  •iHM»Bgi^ 


false,  are  not  actionable  (of  whldi  more 
presently).  In  the  next  plac^  other  represen- 
tations are  of  no  avail  or  substance,  it  la 
argued,  because  mere  opinions,  or,  if  not 
ttiat^  then  mere  commendations.  In  othw 
words,  they  toll  (as  we  construe  the  argo- 
ment)  within  what  the  books  designate  as 
"dealers'  talk,"  "trade  talk,"  "pufllng,"  "vague 
laudatory  flourishes,"  and  come  witttln  the 
maxim,  "Simplex  cwnmendatlo  non  obllgat," 
or  the  doctrine  of  caveat  onptor.  In  the 
next  place,  It  Is  argued  that  plalntifte  did 
not  put  reliance  on  Head's  representations, 
but  investigated  for  thunselves  and  traded 
on  their  own  Judgmoits.  We  have  read  this 
record  line  upon  line,  and  find  no  soundness 
in  any  of  those  co&tentlonB.  This,  because: 
[S]  (a)  As  to  nonreliance  and  the  so-called 
independent  investigations  of  plaintUto,  the 
position  of  Mr.  Head  Is  that  plaintiffs  made 
an  independent  investigation  and  relied  on 
that,  or  that  they  had  no  right  to  rely  on  his 
statements;  that  they  made  up  their  own 
minds  In  their  own  way.  This  contention 
seeks  more  of  the  ft.cts,  via.:  It  seems  that 
at  a  certain  time  George  Stonemets  met  up 
with  Head,  and  was  introduced  to  him  as 
a  real  estate  agent  The  topic  of  Stonemets' 
desire  to  <Aange  his  location  came  np,  and 
Head  at  once  sn^ested  a  trade.  Mrs.  Stone- 
mets was  not  present  the  conversation  hap- 
pening In  town  and  casually.  We  do  Head 
the  Justice  of  saying  that  he  sn^ested  Stone- 
mets go  and  look  at  the  torm.  It  may  be  at 
this  Incipient  stage  that  Head  -would  hare 
liked  to  pat  the  responsibility,  if  a  trade 
was  to  be  made,  upon  George  Stonemets. 
Absent  any  testimony  pro  or  con,  it  must  be 
assumed  that  Mr.  Head  knew  nothing  about 
the  title  of  the  Stonemets  land,  and  would 
naturally  think  It  rested  in  George,  which 
it  did  not  At  any  rate,  over  the  protest  of 
Mrs.  Stonemets,  who  doubted  the  ability  of 
her  husband  to  Judge  of  strange  land  in 
another  state  In  the  winter  time,  Stonemets 
presenUy  took  the  train  and  went  to  Au- 
drain county.  The  case  must  proceed  on  the 
theory  that  Stonemets  was  not  the  agent 
of  his  wife  in  this  trip  or  at  all  In  the  trade. 
She  acted  for  herself.  Going  back  a  little.  In 
the  original  talk  Head  disclosed  that  adJoliH 
Ing  the  Missouri  farm  was  that  of  a  former 
Illinois  farmer  named  "Wes"  Duvall.  Now, 
unfortunately  for  him,  Stonemets  had  known 
Duvall  slightly  a  generation  before  as  a  resi- 
dent of  his  county  In  Illinois.  When  this 
fact  appeared,  Head  suggested  that  he  go 
and  look  at  the  torm  and  ret&creH  him  to 
Duvall.  There  Is  testimony  that  Mr.  Head 
said  he  would  stand  by,  or  "guarantee^**  any- 
thing Duvall  said.  As  to  Duvall,  it  la  tOunm 
that  he  and  Head  were  friendly.  He  had 
lived  one  winter  with  Head  on  the  Missouri 
torm,  was  under  eonw  obligations  to  -  him, 
and  Head  used  him  In  one  or  more  occasions 
in  diowlng  his  farm  to  would-be  porchaaers. 
Danll  and  bead  d^  corresponding  about 
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the  proposed  vtslt  of  Stononeta,  but  as  they 
corresponded  about  some  other  pimdiasers, 
who  proposed  to  Tlslt  the  farm.  It  may  be 
the  chancellor  took  that  denial  cum  grano 
sails,  especially  would  he  be  presumed  to 
know  his  man,  since  It  is  unlike^  that  Head 
would  refer  Stonemets  to  a  man  with  an 
Itch  to  throw  cold  water  on  a  sale. 

Taking  up  again  the  thread  of  the  story, 
on  going  to  Mexico,  Stonemets  Inquired  for 
Duvall,  and.  learning  the  location  of  his 
place,  arrived  there  about  noon  of  a  day  in 
January  when  the  ground  was  frozen.  Du- 
Tall  with  others  was  busy  setting  telephone 
poles.  Stonemets  did  not  recognize  him,  but 
had  him  pointed  out,  and  presently,  after  the 
poles  were  set,  he  made  bis  business  known, 
and  I>nTall  took  him  over  the  farm.  He 
saw  what  a  stranger  could  see  on  passing 
over  the  land  once  with  the  ground  froz^  in 
the  winter  time.  Singularly  enough  Dnvall 
testified  that  be  warned  Stonemets  of  the 
poor  quality  of  the  80U,  told  him  he  would 
be  disappointed,  and  he  put  a  value  upon  the 
land  $20  or  so  below  what  Stonemets  finally 
paid.  But  Stonemets  tells  another  story 
about  Duvall's  statements,  the  details  of 
wbl(^  we  omit,  and  gave  him  Its  value  at  $60 
per  acre.  The  chancellor  might  well  believe 
Stonemets'  version  of  his  interview  with  Du- 
ra U  ;  for  there  are  internal  Indications  of 
the  improbability  of  Duvall's  narration.  It 
might  well  be  the  diancellor  was  of  opinion 
he  overdid  his  i>art  In  the  role  of  frankness 
and  honesty,  and  that  a  decree  ought  not  to 
be  founded  upon  it  Staying  all  night  at 
Duvall's  house,  Stonemets  returned  the  next 
day  to  Illinola,  and  notified  Head  to  come 
to  see  him  at  his  own  home.  Head  came, 
and  the  conversation  occurred  wherein  Head 
made  the  r^esentatltma  we  have  heretofore 
aet  forth. 

There  was  testimony  that  Mrs.  Stonemets 
was  opposed  to  the  trade,  and  stated  that 
she  had  no  confidence  in  her  husband's  Judg- 
ment, based,  as  it  was,  on  a  casual  and  short 
visit  in  the  winter  time  to  a  new  country, 
and  the  slight  information  he  had  obtained 
by  Inadequate  observatiOD  and  Inquiry.  In 
this  connection,  there  was  an  incident  of 
some  significance  of  this  sort:  A  Mr. 
Smith,  who  was  judge  of  the  ooimty  court 
of  Audrain  county,  and  a  man  of  enellent 
Judgment  and  repute,  resided  dose  to  this 
land,  and  Mr.  Stonaneta  In  his  trip  met  up 
with  him  In  Inquiring  for  DnvalL  He  asked 
Urn  about  the  Head  farm,  and  Mr.  Smith's 
reply  was  very  nnsatlsfaetory.  It  was  that 
"if  a  man  had  some  chickens  and  some  cows, 
and  had  the  farm  paid  for,  he  might  make  a 
liTlng  on  It"  This  remark  preyed  on  Stone- 
woetB'  mind,  he  told  his  wife  about  it  and, 
when  Head  came  to  see  him,  he  and  Mrs. 
Stonemets  txM  Um  what  Smith  had  said. 
Tbereopon  Head,  evidently  scenting  danger 
to  his  trade,  unless  an  antidote  to  Smith's 
PplBon  was  adQiinlptered,  told  them  another 
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cunning  falsehood  tending  to  throw  dust  In 
their  eyes  and  prevent  further  Inquiry,  to 
wit,  that  Smith  had  tried  to  get  the  land, 
was  unfriendly  to  him,  and  interested  in  de- 
crying It,  eta  By  such  reprehensible  means 
were  they  deceived  Into  disregarding  Smith's 
warning.  At  a  stage  in  the  general  talk, 
Stonemets  told  his  wife  in  Head's  presence 
that  the  trade  was  now  "up"  to  her.  We 
construe  that  to  mean  that  George  stepped 
down  and  out  and  left  the  matter  with  her 
to  settle.  Thereupon  she  pursued  her  in- 
qulrlee  of  Head,  and  he  continued  his  r^re- 
sentaUons  and  assurancee  aa  set  forth. 
There  was  direct  testimony  that  plaintlfle 
relied  on  bis  representations  then  made,  and 
that  they  were  the  inducing  cause  of  the 
woman  and  her  husband  finally  agreeing  to 
part  with  their  farm.  The  chancellor  so 
found,  and  we  see  no  reason  to  doubt  the 
soundness  of  his  Judgment.  The  substantial 
title  being  In  Mrs.  Stonemets,  It  was  neces- 
sary to  persuade  her  and  Mr.  Head  undertook 
to  do  that  and  succeeded.  We  lay  out  of  the 
case  the  mere  glowing  picture  by  way  of  ar- 
gument and  advice  which  Mr.  Head  painted 
to  help  accomplish  his  purpose,  relating  to 
future  prospects,  possibilities,  and  what 
might  be  done  on  the  Missouri  farm,'  all 
sounding  In  prophecy  and  conJectui%,  and 
hid  away  in  the  womb  of  the  future.  We 
confine  ourselves  to  the  representations  of 
present  fact  made  by  Head.  That  the 'lady 
relied  on  bis  statements  Is  as  clear  as  the 
noonday  sun,  and  we  think  her  husband  did 
also,  and  that  both  had  the  right  to  do  so. 
They  were  not  In  a  position  of  perfect  equal- 
ity with  Head.  As  said,  he  knew  all  and 
they,  as  to  the  facts  within  the  representa- 
tions complained  of,  knew  only  what  he  told 
them.  He  knew  they  did  not  know,  and, 
what  Is  more,  knew  they  relied  on  him  as  a 
Christian  gentleman  who  posed  in  the 
George  Washington  role  of  telling  no  lies— 
^pedally  about  cherry  trees.  Vide,  Weems' 
Life  of  Washington.  At  root  the  object  of 
all  trading  is  gain.  If  no  gain  waa  allowed, 
there  would  be  no  Incentive  to  exchange  of 
properties  and  little  buying  or  selling.  But 
when  so  much  has  been  said,  and  It  is  fnt< 
ther  said  that  the  doctrine  of  "let  tlie  buyer 
beware"  must  be  reckoned  with,  and  that 
simple  general  commendation  is  allowable  as 
puffing  and  dealers'  talk,  yet  there  Is  a 
boundary  that  may  not  be  crossed.  The 
vehemence  of  the  master  passion,  gain,  must 
be  cooled  and  curbed  by  the  law;  for  not 
only  Is  "the  love  of  money  the  toot  of  all 
evil"  (1  Tim.  vi,  6),  but  another  wise  man, 
who  summed  up  ultimate  truths  In  grave  and 
short  sentences,  .salth  thus:  "As  the  nail 
sticks  fast  b^een  the  Joinings  of  the 
stones,  ao  doUi  aln  stick  dose  betwew  buying 
and  selling"  (Ekides.  xxvil.  2).  The  law  ab- 
hors fraud^-a  thing  that  generally  has  Its 
root  In  ftlsehood,  the  soggeatlo  falsi. 
.  l/l.  The  right  genml  doctrine  is  that  where 
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poitleB,  without  knowledge  of  tteltr  own,  or 
wltbont  ready  means  of  knowledge  (aa  for 
example,  when  they  reside  a  distance  awar) 
buying  on  reliance  on  mlsrepresentatloiui  of 
matertal  facts,  known  to  be  false  by  the  par- 
ty making  them  and  intentionally  made  to 
deodve,  as  here  (or  made  recklessly  without 
knowledge  of  their  tmth  or  faldty),  and  who 
have  been  th^eby  deceived  and  defranded  to 
their  injury,  are  granted  relief.  Agreeably 
thereto  are  all  the  anthorltles.  We  dte  a 
sample  of  the  cases  and  pass  on.  Kendrlck  v. 
Ryus,  226  Mo.  ISO,  123  S.  W.  037.  135  Am.  St 
Rep.  585;  Judd  v.  Walker,  216  Mo.  312,  114 
8.  W.  979;  Adams  v.  Barber,  167  Mo.  App. 
370,  139  8.  W.  489;  McBeth  v.  Graddock.  28 
Mo.  App.  380.  The  law  of  each  case  of  this 
kind  must  arise  dn  the  facts  of  the  case.  Ex 
facto  Jns  oritur.  The  facta  bring  the  case 
within  the  foregoing  doctrine,  and  our  con- 
clusion is  that,  aside  from  retaresentations  of 
valu^  plalntitTs  made  a  case  of  fraud,  dec^t, 
and  consequent  damages  warranting  the  re- 
lief granted. 

[I]  (b)  Of  representations  of  value.  The 
case  may  proceed  on  the  theory  that  Head 
represented  his  fiirm  to  be  actually  worth 
960  per  acre,  and  fliat  plalntlfFB  relied,  also^ 
on  that  false  rei^earatation  as  a  causal  fac- 
tor in  the  trade.  In  that  view  of  it,  need  the 
case  rest  alone  on  represoitatlons  of  fact 
aride  from  value?  The  state  of  adjudicate 
cases  in  this  state  and  elsewhere  is  such  that 
the  question  ^ethw  fraudulent  representa- 
tions on  value  can  ever  be  actionable  Is  not 
without  some  difficulty.  To  that  question  we 
pass.  Fraud  is  kaleidoscopic,  infinite.  Fraud 
being  infinite  and  taking  on  protean  form  at 
will,  were  courts  to  cnnqi  themselves  by  de- 
flnliv  it  with  a  hard  and  fast  definition,  th^ 
Jurisdiction  would  be  cunnln^y  circumvent- 
ed at  once  by  new  schemes  beyond  the  defi- 
nition. Messieurs,  the  traud-feasors,  would 
like  nothing  half  so  well  as  for  courts  to  say 
they  would  go  thus  ftir,  and  no  further  in  Its 
pursuit  Lord  C!hancellor  Hardwi(&e  in  Law- 
ley  v.  Hooper,  8  Atk.  278;  Clyce  v.  Anderson, 
40  Ho.  loc.  dt  40;  Howard  v.  Scott,  225  Mo. 
loc.  dt  712,  125  &  W.  1158.  Accoi-dingly 
definitions  of  fraud  are  of  set  purpose  left 
general  and  flexible,  and  thereto  courts  maCdi 
their  astuteness  a^nst  tbs  Teraatlle  Invm- 
tions  of  fraud-doera 

Now,  there  Is  a  genml  doctrine  of  the  law 
that  ordinarily  statement  of  oidnton  Is  not 
the  statement  ct  a  feet;  and,  alnce  a  false 
representattm  to  be  a<ctlonable  must  be  that 
of  a  fact,' a  more  oidnlon  (as  for  instance,  an 
estlBiate  of  value)  cannot  ordinarily  form  the 
basts  of  a  fUse  representation.  But,  mindful 
of  Lord  Chancellor  Hardwicfte'a  preoeipt  that 
fraud  should  be  1^  undefined  (thus  permit- 
tins  It  to  be  adjudicated  aa  the  peculiar  tit- 
comstances  of  each  case),  we  would  not  ex- 
pect that  the  saieral  docbine  that  an  action- 
able fraud  cannot  sound  In  oi^nlon  should  be 
aooqpted  as  a  hard  and  fast  ezcluaion  of  aU 
ctBbOtfOM  in  emjr  case  possible  to  put;  fnr  If 


that  rule  were  onoe  settled,  aa  without  aiqr 
excH^tlon,  the  most  heinous  ftauda  woold 
come  to  be  perpetrated  (under  cover  of  so- 
called  oidnioua)  upon  the  trustful  and  the  ig- 
norant, and  go  nnwhipped  of  Justice.  Pome- 
roy  cautiously  states  acceptable  doctrine  on 
this  head.  Speaking  of  mlsrepresoitadons  ot 
matters  of  opinion,  he  says  (2  Pom.  Eq.  Juris. 
[3d  Ed.]  i  878):  "Since  the  very  cornerstone 
of  the  doctrine  is  that  the  statement  must  be 
an  affirmation  of  a  fact,  It  has  sometlmeft 
been  said,  but  very  Incorrectly,  that  a  mis- 
repreaenta&UuL  cannot  be  made  of  a  matta 
of  oidnlon.  The  true  role  is  that  a  fraudn- 
Imt  misrepresentation  cannot  itself  be  the 
mere  expression  of  an  oidnlon  held  by  the 
party  making  iL  The  reason  is  very  slmplfc 
While  the  person  addressed  has  a  ri^t  to 
rely  on  any  assertion  of  a  fact,  he  has  no 
right  to  rely  upon  the  mere  expression  of  an 
opinion  held  by  the  partr  addressing  falm  In 
whatever  language  such  expression  be  made. 
He  la  assumed  to  be  equally  able  to  form  his 
opinion,  and  to  come  to  a  correct  Judgmmt 
In  respect  to  the  matter,  aa  the  perl7  wttii 
whom  he  la  dealing,  and  cannot  Justly  claini, 
therefore,  to  have  been  misled  by  the  vpbk- 
ion,  however  erroneous  it  may  have  beoL 
For  this  reason,  the  general  praise  of  hia 
own  wares  by  a  seller,  commonly  called  'puff- 
ing,' for  the  purpose  of  enhancing  them  In 
the  buyer's  estimation,  has  always  been  al- 
lowed, provided  It  la  kept  within  reasonable 
llmlta;  that  Is,  provided  the  praise  is  gener- 
al, and  the  language  la  not  the  posltlTe  afflr^ 
mation  of  a  specific  fact  affecting  the  quality, 
80  as  to  be  an  apress  warranty,  and  la  not 
the  Intentional  assertion  of  a  Qiedflc  and 
material  fact,  known  to  the  party  to  be  falae^ 
BO  as  to  be  a  fraudulent  mlar^reemtatton. 
The  foregoing  rule  aa  to  expresrions  of  opin- 
ions cannot  be  pushed  b^nd  the  plain  rea- 
sons upon  whldi  it  rests.  Wherever  the 
statement,  although  relating  to  matt»  of 
opinion,  la  the  afflrmation  of  a  tact,  it  may 
be  a  fraudulent  representation.  Such  an  af- 
firmation might  be  made  In  several  forms. 
The  very  fact  concerning  which  the  statemoit 
Is  made  may  be  the  existence  of  an  oglidau. 
TbB  existence  of  an  opini<m  may  be  a  fact 
material  to  the  pnvoeed  transaction,  and  a 
statement  that  sndi  an  opinion  ezlats  be- 
comes an  afflrmation  of  a  material  fact,  and, 
if  untrue,  it  la  a  miar^reaentatlon.  TbB 
Oidnl<m  nd^t  rtther  be  rwreamted  mm  hdd 
by  a  third  person  or  aa  held  by  the  very  pai^ 
ty  making  the  statemoit  As  a  single  lllus- 
tration,  either  the  third  person  ex  the  party 
himself  might  be  an  expert,  and  fbttr  opin- 
ion might  be  material,  sb  that  the  repreaen- 
tatlon  tliat  the  <qiinlon  was  held  mltfit  be  Oie 
afflnnati<m  of  a  moat  material  ftict  Thoe 
is  stiU  another  and  pwhapa  mm  comnion 
fmrm  of  audi  mtarqvvMitatloo.  Wlmever 
a  party  states  a  mattw,  whidi  ml^t  otlia<- 
wlse  be  only  an  ojrinion,  and  does  not  atate 
it  as  the  mere  excieaAmk  of  Ida  own  opinion, 
but  affirms  it  as  an  anlstlnt  fact  mateefal  t» 
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the  transaction,  so  that  the  other  party  may 
reasonably  treat  it  as  a  fact,  and  rely  and  act 
upon  it  as  Boch,  then  the  statement  clearly  be- 
comes an  afflrmatlon  of  fiact  within  the  mean- 
ing of  the  gmeral  mle,  and  may  be  a  frandi> 
lent  misrepresentation.  The  statements  wliich 
most  frequently  come  with  this  branch  of  Uie 
mle  are  those  conc^ning  valne." 

In  a  learned  note  to  that  section,  copying 
copioosly  from  an  English  case  (Haygarth  t. 
Wearing,  infra),  that  author  continues:  "It 
cannot  be  denied  that  there  Is  apparently  a 
direct  conflict  of  decision  upon  the  efltect  of 
representatlonB  eoncemli^  value.  The  dis- 
tinctions drawn  in  the  text  seem  to  me  to  be 
in  perfect  accordance  with  principle,  and  to 
be  Smst  and  practical,  and  they  will  tend  to 
remove  most  of  the  conflict,  which  Is  appar- 
ent rather  than  real.  Statements  of  value 
are  sometimes  nothing  more  than  the  expres- 
sion of  the  party's  own  opinion,  and  there  is 
a  gronp  of  decisions  in  which  they  are  so 
treated,  un  the  other  hand,  statements  of 
value  may  be  affirmations  of  a  spedflc  mate-- 
rial  fact,  and  there  la  a  gronp  of  decisions 
In  which  th^  are  so  treated,  and  fatid  to  be 
fraudulent  misrepresentations.  There  la  no 
necessary  conflict  between  theae  two  groups 
of  decisions,  although  the  language  of  the  Ju- 
dicial opinions  has  not  always  recognized  and 
preserved  the  distinction  between  the  two 
forms.**  The  text  quoted  la  a  Jnst  snnunary 
of  the  doctrines  of  many  cases  cited  and 
qnoted  from  in  the  note. 

In  Stebblns  v.  Eddy,  deluded  by  Judge 
Story>  4  Mason,  loe.  dt  ^28,  Fed.  Gas.  No. 
13.342  Is  an  observation  ^In  point:  "It  has 
been  anggested  at  tite  b^  that  ftand  cannot 
be  predicated  of  belief,  bat  only  of  facts. 
But  ttala  dIatlnctUm  Is  ^uite  too  aabtle  and 
r^ned.  Tba  formation  of  btilef  is  an  af- 
finnatloii  of  a  ta,ct — that  Is,  of  the  foct  of 
beli^— and  If  It  la  fiandalently  made  to 
mtolead  or  cbeat  anotiwrf  to  abuse  his  oon> 
fldenoe,  or  to  blind  Us  Judgment^  it  la  in  law 
and  minalB  Jnat  as  reinehensible,  as  if  any 
otlier  t&et  wen  afllrmed  for  the  lUce  pnipose. 
Tlw  law  looks,  not  to  the  nature  of  the  fact 
averred,  bat  to  the  object  and  design  of  the 
afilzmatlon.''  In  ow^dng  of  facts  difficnlt 
of  aacMtalnment  by  tibe  purchaser  It  Is  stat- 
ed in  20  Gyc.  08,  fliat:  "  •  *  *  It  is 
generally  hdd  that  wliere  the  property  in- 
rolved  la  situated  at  a  distant  place,  and 
thna  an  Inspection  cannot  be  made  without 
expense  and  Inconvenience^  and  the  prospeo- 
tlve  pnrdiaser  la  ignorant  of  the  facts,  he 
may  rely  on  the  vendor's  positive  statements 
regarding  the  property  and  may  hold  him 
liable  if  they  are  false  and  fraudulent,  even 
tlion^  they  are  representations  of  the  value, 
quality,  and  condition  of  the  property;  and 
tbo  fact  tliat  the  vendor  himself  has  never 
seen  the  property  and  so  Informs  the  pur- 
chaser la  not  a  conclusive  answer  to  the  ac- 
ttott."  In  Smith  on  the  Law  of  rraud,  |  68, 
the  doctrine  la  put  In  this  way:  "Btate- 
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ments  as  to  value  of  property  are,  with  but 
few  exceptions,  to  be  classed  as  mere  opin- 
ions upon  which  reliance  must  not  be  placed 
and  are  not  actionable.  Where  two  persons 
are  in  treaty  about  the  sale  of  any  article 
of  iwoperty — a  painting  for  example— and 
both  have  eqnal  means  of  knowing  its  value 
and  Its  merits  as  a  work  of  art,  where  nei- 
ther is  an  artist  or  connolsseor  and  both  are 
Ignorant  of  Its  Idstory,  and  the  painting  is 
present  and  open  to  the  inspection  of  both, 
a  mistaken  opinion  as  to  the  value  or  char- 
acter of  the  property  would  not  invalidate 
the  sale,  because  In  such  case  the  purchaser 
cannot  be  presumed  to  have  acted  upon  the 
opinion  or  to  have  placed  any  reliance  or 
trust  in  it,  but  Is  presumed  to  have  acted  on 
the  counsels  of  bis  own  Judgment  This 
would  not  be  the  mle,  however,  where  the 
seller  is  himself  an  artist,  or  his  means  of 
knowing  the  character  of  the  property  are 
better  than  those  of  the  buyer,  for  the  rea- 
son that  in  this  case  they  do  not  meet  on 
eqnal  terms.  In  such  case  the  presumption 
is  shifted,  and  the  buyer  is  presumed  to  have 
acted  on  the  superior  knowledge  of  the  sell- 
er." Further  on  (section  69)  It  is  said  that 
an  exception  to  the  mle  that  an  opinion  is 
not  fraudulent  arises  where  the  vendor  has 
peculiar  means  of  knowledge  which  the  ven- 
dee does  not  possess.  Continuing,  he  says; 
'The  expression  of  an  opinion  by  the  vendor 
can  never  be  actionable,  If  false,  unless  It  be 
80  strong  and  based  on  radi  superior  knowl- 
edge to  the  extent  that  it  was  relied  on  as 
trae,  and  reasonably  so  by  the  vendee,  as  a 
foct,  and  known  to  be  flius  relied  on  by  the 
aeUer." 

Api^ylng  the  foregoing  general  pronounce* 
mei^  It  will  be  ftmnd  tiiat  courts  generally 
recognise  that  where  parties  do  not  stand  on 
an  equal  footing  of  opportunity  and  knowl- 
edge a  posltlTe  asswtion  of  a  matttf,  whldi, 
stated  in  another  form,  might  be  a  mere 
opinion,  may  when  folae  and  fraudulent  be 
actionaUe  If  the  statement  was  a  material 
inducement  to  the  trade  or  sale.  So  a  state- 
ment ot  an  opinion  under  Uke  drcnmatanoes 
when  In  fact  the  party  has  no  such  opinion, 
or  has  a  ocmtnry  opinion,  may  become  a 
statement  of  a  material  fact,  to  wit,  the  ftict 
that  an  opinion  exists.  Take  a  case:  Sup- 
pose A.,  an  experienced  Judge  of  weights  of 
cattle,  tdls  B.,  an  Ineiperlenced  purchaser, 
that  his  cattle  in  bis  opinion  weigh  a  thou- 
sand pounds  eadi,  whoi,  in  fact,  A.  had 
w^hed  tbem  the  day  before,  and  knew  to 
a  certainty  they  only  weighed  700  pounds 
each— if  relied  on,  would  not  that  false  opin- 
ion be  actionable  if  It  produced  a  sale?  So 
there  are  cases  where  special  confidence  and 
trust  are  reposed,  or  where  an  opinion  Is 
asked  for  and  given  with  the  understanding 
it  will  be  relied  on,  when  falsely  given  and 
an  Injury  results  the  one  who  reaps  the 
benefit  of  the  fraud  may  be  mulcted  In  dam- 
ages.   So,  If  A.  to  consummate  a  sale  or 
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trade  refers  B.  to  O-  for  bis  opinion  and 
C/b  false  opinion  Is  given  to  B.  as  the  result 
of  a  fraudulent  conspiracy  or  a  covIdods 
contriTance  between  A.  and  O.,  an  action  may 
arise.  And,  broadly,  where  the  thing  (say, 
value)  about  which  an  opinion  Is  expressed 
by  a  par^  to  a  trade  lies  at  a  distance,  and 
special  confidence  is  reposed  by  one  who  Is 
wlttiout  knowledge,  a  false  opinion  expressed 
by  the  other  i>arty  to  the  transaction  who 
bas  that  knowledge,  or  who  professes  to  hare 
It,  when  giTeo  to  be  relied  and  Is  relied  on  as 
a  procuring  cause  of  the  transaction,  the  rule 
In  regard  to  opinions  in  cases  of  fraud  may 
be  somewhat  relaxed  under  guarded  limlta- 
tiona — always,  boweTer,  bearing  In  mind  that 
ordinarily  mere  opinions  given  as  such  or 
mere  prophesies  or  opinions  as  to  what  land 
will  produce  in  the  future,  or  speculative 
statements  depending  on  contingencies,  as 
whether  ore  in  a  mine  can  be  profitably  mined 
in  the  future  or  Is  pay  ore  and  the  like,  are 
not  actionable^  Sustaining  severally  those 
general  propositions  (one,  one;  another,  an- 
other) are  many  cases  not  a  few  of  tbem  re- 
lating to  representations  of  value.  For  ex- 
ample: Scott  V.  Bumlght,  131  Iowa,  607, 
107  N.  W.  422;  McKnight  T.  Thompson,  39 
Neb.  752,  58  N.  W.  453;  Cressler  v.  Rees, 
27  Neb.  515,  43  N.  W.  363,  20  Am.  St  Bep. 
681;  Miner  v.  Medbury,  6  Wis.  295:  Morgan 
V.  Dlnges,  23  Neb.  271,  36  N.  W.  644,  8  Am. 
St  Rep.  121;  Loaiza,  Petitioner,  v.  Court 
etc,  85  Cal.  11,  24  Pac.  707,  9  L.  It  A.  376, 
20  Am.  St  Rep.  197 ;  Crandall  v.  Parks,  152 
Cal.  772,  03  Pac.  1018;  Borders  v.  Kattle- 
man,  142  111.  96,  31  N.  B.  19;  Murray  t. 
Tolman,  162  111.  417,  44  N.  B.  748;  Kenner 
V.  Harding,  85  HI.  264,  28  Am.  Rep.  615; 
WUte  V.  Sutherland,  64  111.  181;  Gordon  v. 
Bnaer,  lOS  U.  8.  663,  26  U  Ed.  1166;  Brown 
T.  Mining  Go^  194  Mo.  681,  92  S.  W.  699; 
Jackson  r.  Oollins,  38  Mich.  557 ;  Picard  t. 
McCiormlck,  11  Mich.  68;  Collins  t.  Jackson, 
64  Mich.  186,  18  N.  W.  847;  Wright  t. 
Wright,  87  Mich.  66;  Smith  v.  Property  Cor- 
poration (Court  of  Appeals,  Engllsb)  28  L. 
Bep.  7;  Haygarth  t.  Wearing,  12  L.  Repb 
310  (cited  with  aroroval  by  Pomeroy,  suiffa); 
Cahn  V.  Rdd,  18  Mo.  App.  IIS;  Hoffbian  t. 
GUI.  102  Mo.  App.  820,  77  8.  W.  146;  Stones 
T.  Ridimond,  21  Mo.  Am.  17;  Brownlee  t. 
H^tt,  1  Mo.  App.  360;  Gbase  v.  Busk,  90 
Mb.  AW.  26;  Hamlin  Abell.  120  Mo.  188, 
26  8.  W.  516.  Under  the  peculiar  facts  at 
this  case,  we  are  not  prepared  to  aay  it  was 
error  to  Introduce  testimony  upon  reiffesen- 
tatt<HiB  of  value  made  by  defendant,  or  error 
to  consider  those  representations  Id  aid  of 
tbe  decree. 

It  iB  ai^ed  that  in  no  event  can  tbe  decree 
stand  as  to  George  Stonemets.  Not  nnmind- 
fol  of  that  insistence,  but  looking  -into  it  we 
are  of  tbe  f^dnlon  the  decree  should  be  af- 
flrmed. 

It  is  80  ordered.  All  concur. 


SHEPARD  V.  BREWEB. 

(Supreme  Court  of  Missouri,  Divtaion  Now  1. 
Feb.  28,  1813.) 

1.  libbi.  and  sundeb  (|  104*)— bvxdiho— 

Intent  and  Malice. 

Where  defendant  charged,  in  unequiTocal 
language,  that  plaintiff  was  a  thief  and  a  keep- 
er of  a  rendezTOQB  for  thieyes,  it  could  not  be 
shown  that  he  did  not  intend  thereby  to  charge 
plaintiff  with  larceny,  but  secretly  Intended  to 
merely  abuse  him,  smce  such  language  was  ac- 
tionable per  se,  and  gave  rise  to  a  presumption 
of  malice;  and  hence  the  admission  of  evidence 
of  such  secret  intention  and  InstructionB  that 
if  such  was  Iiis  intention,  plaintiff  conld  not 
recover  were  erroneous. 

[Ed.  Note.— For  other  cases,  see  libel  and 
Slander,  Cent  Dig.  %%  284r^l;  Dee.  Dig.  1 
104.*) 

2.  Libel  and  Slandee  ({  106*)— EviDXNta— 
Meaning  of  Languaqb. 

Where  alleged  slanderous  words  have  a 
doubtful,  ambiguous,  or  hidden  meaning,  the 
person  using  them  may  testify  as  to  his  mean- 
ing, and  persons  who  heard  them  may  testify 
as  to  their  understanding  of  his  meaning. 

[Ed.  Note.— For  other  cases,  see  libel  and 
Slander.  Cent  IHg.  H  282,  283,  28^^;  Dec. 

Dig.  I  ioe.*] 

3.  Thai.  (|  29*)— BfisooNoncs  or  Judgb— 

lUPBOPBB  ReMABKS. 

Remarks  of  the  trial  court  that  it  was 
trying  the  case,  that  it  could  not  permit  plain- 
tiff's counsel  to  criticise  its  conduct  publicly, 
that  it  would  grant  bhn  the  right  to  ezceptf 
but  if  he  made  further  reference  to  its  ac- 
tion, it  would  fine  him  for  contempt,  that  he 
would  be  granted  ample  time  to  make  an  ob- 
jection, but  that  for  an  attorney  to  ciitidse 
the  court  publicly  for  its  action  was  an  act 
of  contempt  for  which  he  would  be  punished, 
and  that  be  might  talk  on  the  outside,  bat  when 
he  came  into  court  the  court  would  exercise 
its  authority,  were  erroneous  and  prejudicial 
to  plaintiff,  where,  so  far  as  shown  by  the  rec- 
ord, plaintiff's  counsel  bad  doae  nothing  but 
make  objections  which  should  have  been  sus- 
tained. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  SS  80-83,  508;  Dec  Dig.  i  20.*1 

Appeal  from  Circuit  Court,  Pemiscot  Coun- 
ty ;  Henry  G.  Blley,  Judge. 

Action  by  C.  G.  Sbepard  agaUiat  J.  B. 
Brewer.  Judgment  for  defendant  and  plaln^ 
tiff  appeals.  Reversed  and  remanded. 

Tbe  plaintiff  Instttnted  tbla  mlt  In  the 
drcnlt  court  of  PemlBOot  county  against  tbe 
defendant  to  recover  tbe  sum  of  ¥6,000  ac- 
tual, and  $10,000  as  punitive,  damages  npon 
each  ot  tbe  four  counts  of  the  petition  al- 
leged to  have  been  sustained  by  him  throvgh 
and  by  virtue  of  certain  alanderons  and  de- 
rogatory words  qioken  of  andcomsamlnghlm 
by  the  defendant  A  trial  waa  had  before 
the  court  and  jury,  which  resulted  in  a  ver^ 
diet  and  judgment  for  the  defoidant;  and, 
after  taking  the  proper  preliminary  steps, 
the  plalntifC  ai^iealed  the  caose  to  this  conrt 

The  petition  filed  was  In  the  following  laop 
guage: 

"a)  Plaintiff,  tor  bis  cause  of  action,  states 
ttaat  defendant  willfully,  wantonly,  and  mali- 
ciously spoke  of  and  concerning  plaintiff  cer- 
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tain  false,  defamatory,  and  slaiidCToas  words, 
to  wit,  'He  Is  a  thfeT  (meanlDg  thU  plaln- 
tUI),  which  words  were  spoken  of  and  coa- 
ching this  plalntlCC  in  the  presence  of 
others,  and  which  words  were  spoken  In  the 
dty  of  CanithersTllle,  connty  of  Pemiscot, 
and  state  of  Missouri,  between  the  15th  day 
of  November,  1905,  and  the  1st  day  of  Janu- 
ary, 1906,  whereby  plaindfl  has  been  greatly 
injured  In  his  good  name  and  fame  to  bis 
damage  in  the  sum  of  $6,000,  for  which  be. 
prays  Judgment  mintift  prays  Judgment  In 
tb«t  Bum  o£  910,000  as  exemplary  or  pnnltiTe 
damages. 

"(2)  Flalntifl  for  another,  further,  and  sep- 
arate cause  of  action,  and  for  a  second  count 
In  his  petition  against  d^endant,  says  that 
defendant  willfully,  wantonly,  and  malicious- 
ly spoke  of  and  concerning  the  plaintiff  cer- 
tain false,  de&matory,  and  slanderous  words, 
to  wtt:  'He  Is  a  perjurer'  (meaning  this 
plaintUT)*  which  words  were  -spoken  of  and 
concerning  tills  plaintiff  in  the  presence  of 
others,  and  which  words  were  spoken  In  the 
city  oC  CarutbersTlUe,  county  of  Pemiscot 
state  of  Missouri,  between  the  16th  day  of 
NoTonb^,  and  the  1st  day  of  January, 
1906,  wherry  plalntifl  bas  been  greatly  injur- 
ed in  his  good  name  and  fame  to  his  damage 
In  the  sum  of  $S,000,  for  which  he  prays 
Judgment.  FlalntUt  says  said  words  were 
maliciously  sgtoken,  and  plaintltE  prays  dam- 
age  in  the  sum  of  ¥10,000  as  exemplary  or 
imnttlTa  damagea. 

"(8)  FlalntlfT  tm  another,  further,  and  sqH 
arate  cause  of  action,  and  for  a  third  count 
in  his  petition  against  defendant,  says  tite 
defendant,  on  or  about  the  Ist  (tf  Februuy, 
1906^  liad  a  conTersaUon  with  one  J.  W. 
Bader  of  and  n^cemii^  a  lawsuit  whldi 
had  been  filed  in  the  Pemiscot  county  cir- 
cuit court,  styled  J.  H.  ft  T.  Cole  Powell 
L.  B.  PoweU  et  aL,  in  which  said  suit  this 
plaintiff  and  8.  J.  Corbett  wen  attorn^ 
fbr  ttw  plaintiff,  and  that,  in  and  during  flie 
•aid  conversation  between  the  said  J.  W. 
Bader  and  the  defendant  herein,  the  de- 
fendant wilifnily,  wantonly,  and  mallclou»> 
ly  spoke  of  and  concerning  the  plaintUT  cer- 
tain false,  defiunatory,  and  slanderous  words, 
to  wit,  Ton  are  among  a  den  of  thieves  up 
there*  (meaning  thereby  to  call  this  plalnUfTs 
ofllce  a  thief's  den.  and  to  call  this  plalntUT 
a  thief),  which  words  were  spoken  of  and 
concerning  this  plaintiff  in  the  presence  of 
and  to  the  said  J.  W.  Bader,  whereby  plain- 
tlif  has  t>een  greatly  Injured  in  his  good 
name  and  fame  to  his  damage  In  the  sum 
of  $6,000,  for  which  be  prays  judgm^t 
Plaintiff  says  that  said  words  were  malicious- 
ly spoken;  and  plaintiff  prays  judgment  In 
the  sum  of  f  10^000  as  exanplary  or  punitlTe 
damages. 

"(4)  PlaintUT  for  another,  further,  and  sep- 
arate cause  of  action,  and  for  a  fourth  count 
in  his  petition  against  defendant,  says  that 
defendant,  at  various  times  and  E^cee  in 


the  dty  of  Carutbersvllle,  and  in  the  pres- 
ence of  numerous  parties.  In  conversations 
with  others  concerning  plaintiff,  willfully, 
wantonly,  falsely,  and  maliciously  spoke  of 
and  concerning  the  plaintiff  certain  fals^ 
defamatory,  and  slanderous  words,  to  wit, 
'He  [meaning  plaintift]  will  go  to  the  books 
when  a  case  Is  brought  to  him,  or  when  he 
Is  consulted  about  a  case,  and  find  out  what 
evidence  it  will  take  to  win  the  case,  and 
then  tell  the  party  interested  the  evidence 
be  will  have  to  procure  in  order  to  win  the 
case,  and  that  this  plaintiff  would  lay  the 
plans,  and  that  Sam  J.  Corbett  and  others, 
with  whom  he  worked,  would  falsely  procure 
testimony  to  win  cases'  (thereby  meaning  to 
say  that  this  plaintiff  had  been  guilty  of 
subornation  of  perjury),  wlilch  words  were 
spoken  between  the  16th  day  of  l^ovember, 
190C.  and  the  1st  day  of  February,  1906, 
whereby  plaintiff  has  been  greatly  injured  In 
his  good  name  and  fame  to  bis  damage  in 
the  sum  of  $6,000,  for  which  he  ^rays  judg- 
meat  Plaintiff  says  said  words  were  false- 
ly and  maliciously  spoken,  and  prays  exem- 
plary m  punitive  damages  in  the  sum  of 
$10,OOa'' 

The  answer  was  as  follows: 

"Now  comes  the  defendant,  by  leave  of 
court  first  obtained,  and  for  his  answer  to 
plaintiff's  peUtton.  and  to  each  and  every 
count  therein  contained,  denies  each  and 
every  allegation  contained  in  the  several 
coonts  of  said  petitton,  and  prays  judgmoit 
for  costs.  Further  answering,  the  defend- 
ant admits  that  he  may  have  used  some 
abusive  language  to  aae  J.  W.  Bader,  but 
denlee  tliat  he  used  the  language  as  charged 
in  Uie  third  count  of  plaintifTs  petition,  and 
whatever  language  be  did  use  was  simply 
language  ot  abuse,  and  not  intended  by  the 
defendant  to  cha^  the  i^ahitiff  or  any  one 
else  of  being  a  thief  or  guilty  of  the  crime 
of  larceny.  The  defendant  says  that  wtaat- 
evOT  defendant  may  liave  said  in  the  way  of 
abuse  of  and  concerning  plaintiUt  was  prorok- 
ed  by  the  wtllfnl  and  mallciouB  treatment 
tiie  plaintiff  of  tiie  defendant  hy  chai^ng 
him  with  various  wrongs,  and  by  persisting 
In  harassing  him  wiUi  frivolous  and  vexa- 
tious litigation,  and  detttndant  again  asks 
Judgment  for  costs." 

Blther  at  the  beginning  of  the  trial,  or  at 
the  ooncliulon  of  the  Introduction  of  the  evi- 
dence which  is  not  dearly  shown  by  the 
record,  the  plaintiff  dismissed  the  cause  as 
to  the  second  and  fourth  counts  In  the  peti- 
tion. The  evidence  for  the  plaintiff  tended 
to  support  the  auctions  of  the  petition,  as 
stated  in  the  first  and  third  counts  thereof, 
and  in  fact,  if  I  correctly  understand  the  rec- 
ord, the  defendant  not  being  represented 
here,  it  was  scarcely  denied  that  defendant 
used^  the  language  complained  of  In  said 
counts,  but  seeks  to  escape  the  effect  thereof 
by  the  pleadings  and  proof ;  that  he  did  not 
mean  thereby  to  diarge  plaintiff  with  lar* 
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ceny  or  perjury  or  niboniation  of  perjury, 
but  used  said  langiiage  as  Justifiable  abuse 
only. 

That  Justiflcatton  consisted  of  the  follow- 
ing testimony  of  the  defendant,  James  B. 
Brewer,  which  was  admitted  over  the  objec- 
tion of  the  plaintiff  vie:  3.  B.  Brewer  testi- 
fied on  behalf  of  the  defendant:  "Q.  I  wlU 
ask  yon  what  Sbepard's  treatment  of  yon  has 
been  during  the  last  12  months?  Mr.  Shep- 
ard:  We  object  to  that  as  being  Irrelevant, 
immaterial,  and  Is  Incompetent,  and  It  does 
not  tend  to  prove  any  of  the  Issues  in  this 
case.  I  am  not  charged  with  mistreating 
Brewer.  Court:  Court  will  let  him  answer. 
Exception  noted.  A.  Mr.  Shepard  and  Sam 
Gorbett  have  been  on  me  like  two  flees  on  a  big 
dog  for  the  past  two  years.  They  have  been 
bringing  what  I  consider  frivolous  lawsuits. 
Q.  How  many  suits  has  Mr.  Shepard  brought 
or  instituted  against  you  over  land?  A.  Act- 
ing as  the  attorney  of  J.  H.  and  T.  Cole 
Powell,  he  brought  a  suit  against  me,  J.  J. 
Williams,  and  B.  Powell.  That  suit  was 
on  change  of  venae  carried  to  Duuklln  coun- 
ty. It  was  tried  there^  and  appeal  was  grant- 
ed; then  he  filed  the  suit  of  J.  W.  Beder, 
T.  Cole  Powell,  and  J.  H.  Powell  against  me, 
1>r.  J.  3.  Williams,  and  L.  B.  Powell,  in 
which  he  se^B  to  set  aside  a  deed  made  by 
a  trustee  under  deed  of  trust  for  some  land 
in  11,  17,  12.  Previous  to  the  filing  of  this 
lawsuit  in  which  he  se^s  to  set  aside  the 
deed,  I  was  always  very  friendly  to  Mr. 
Shepard  nntll  that  time.  And,  when  this 
suit  was  filed,  I  lost  my  patience.  It  is  true 
I  did  not  have  a  good  feeling  toward  him 
after  he  filed  the  first  lawsuit.  Mr.  Shepard 
was  a  lawyer  in  the  suit  that  was  tried  over 
in  Dunklin  county,  and  my  best  impreesion 
is  that  he  was  present  at  the  time  a  motion 
for  a  new  trial  was  made,  and  I  don't  re- 
member whether  he  was  present  at  the  time 
the  motion  was  acted  upon.  My  best  remem- 
brance is  he  was.  The  appeal  was  granted 
In  this  case  on  November  IS,  1905,  Then  Mr. 
Bader  files  the  tawsult  in  this  court  of  J.  W. 
Bader,  T.  Cole  Powell,  John  H.  Powell  v. 
L.  B.  Powell,  J.  B.  Brewer,  and  J.  J.  Wil- 
liams. In  that  petition  he  bases  the  right 
of  the  plaintiffs  therein,  T.  Oole  Powell  and 
J.  H.  Powell.  Mr.  Corbett:  We  object  to 
the  matters  in  that  petition.  It  will  speak 
for  itself.  Court:  Tee,  sir ;  the  petition  wUl 
speak  for  itself." 

Further  on  witness  Brewer  said  that,  after 
he  BfLw  the  petition  and  knew  that  Mr.  Shep- 
ard bad  information  that  an  appeal  had  been 
tak»,  be  concluded  it  was  a  mattor  of  per- 
secntion  on  the  part  of  Mr.  Sh^rd,  and  to 
the  best  of  Us  m«nory  be  stated  to  Bader, 
"Ton  are  among  a  set  of  thieving  sons  of 
bitctaeB.**  '"Q.  Let  me  ask  yon  in  this  con- 
nection whether  you  had  any  Intention  at  the 
time  of  charging  Mr.  Shepard  with  beSng 
gnllty  of  larooiy.  COTbett:  Object  to  that 
question  for  the  reason  it  Is  an  infwence  to 
be  drawn  tqr  the  Jntj  from  the  words  that 


he  said.  Court:  Court  will  let  him  answer. 
Mr.  Corbett:  Note  our  exceptions.  A.  It 
looks  this  way—  Mr.  Corbett:  Object  to 
that  for  the  further  reason  that  it  permits 
the  witness  to  take  the  province  of  the  jury, 
as  it  is  the  Jury's  province.  Court:  The 
court  Is  trying  this  case.  We  cannot  permit 
you  to  criticise  Its  conduct  publicly.  The 
court  win  grant  you  the  right  to  except  to 
Its  action;  but,  if  you  make  further  refer- 
ence to  the  action  of  the  court,  the  court  will 
fine  you  for  contempt.  Tou  have  the  right, 
and  the  court  will  grant  you  ample  time  to 
make  an  objection;  but,  for  an  attorney  to 
criticise  the  court  public^  for  Its  action,  that 
is  an  act  of  contempt  which  we  will  under- 
take to  punish  you  for.  This  is  the  second 
time  you  have  undertaken  to  criticise  our 
conduct.  We  will  not  permit  you  to  do  that. 
Tou  may  talk  on  the  outside;  but,  when  you 
come  Into  court,  we  propose  to  exercise  onr 
authority." 

L.  L.  Collins  testified,  on  behalf  of  the  de- 
fendant, that  he  was  present  in  the  office  at 
the  time  Mr.  Brewer  had  the  conversation 
with  Mr.  Bader  as  mentioned  in  the  evi- 
dence; that  the  conversation  grew  out  of  a 
talk  between  Bader  and  Brewer  relative  to 
the  lawsuit  being  brought  against  Mr.  Brew- 
er ;  and  that  in  that  conversaUtm  Mr.  Brew- 
er used  about  the  words  mentioned  by  Mr. 
Bader.  On  oross-examlnation  he  was  asked: 
"Q.  He  was  In  your  office,  you  say,  after  th« 
suit  was  tried  over  Id  I>nnklln  county  T  A. 
I  did.  Q.  You  heard  htm  have  numerous  con- 
versations in  this  office  soon  after  that  suit 
was  tried  In  regard  to  me  and  Mr.  Corbett 
and  others?  A.  Tes,  sir;  I  heard  him  say 
something  about  you  and  Mr.  Corbett  He 
came  back  mad;  but  what  he  said  about 
either  of  you  I  would  not  undertake  at  all 
to  telL.  Q.  I  will  ask  yon  if  he  did  not  go 
to  Efflitn(£y  and  come  back  againf  A.  Well, 
he  has  been  living  in  Kentut^  for  some- 
thing like  now  two  years,  and  he  come  back 
and  forth  every  court,  and  always  made  onr 
office  his  headquarters,  doing  bis  work,  pre- 
paring his  papers.  Q.  I  will  ask  yon  U  he 
did  not  tiave  some  omversatlon  in  yonr 
office  after  he  came  batik  to  KentwA^t  A.  I 
have  heard  him  semal  times  make  remarks 
about  you.  Q.  I  will  ask  yon  if  these  re- 
marks  were  not  made  most  every  time  my 
name  was  mentioned  or  anything  In  regard 
to  that  suit  was  mentioned  from  the  time  It 
was  tried  clear  on  up  nntU  now?  A.  Well,  I 
have  heard  him  make  several  remarks  about 
yon  to  me  tn  the  office;  but  jnst  what  th^ 
were  I  wouldn't  tmdratake  to  tell.  Q.  In  re- 
ality. Brewer  has  not  cooled  off  from  the 
time  of  that,  as  flur  as  I  am  concerned?  A. 
From  the  way  be  talks,  he  is  not  frioidly  to 
you." 

There  was  other  evidence  of  similar  im- 
port Inlzodnced,  bnt  this  Is  soffidoit  to  In- 
dicate tlie  l^al  questions  presetted  by  conn- 
ed slong  that  line. 

At  the  request  of  the  defoidan^  and  over 
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Uke  ohJectl<»u  of  tbe  plaintiff^  the  oonrt  gave 
tbe  two  following  Instrnctioiis,  tIs.: 

"Ko.  1.  Tbe  court  Inatrncto  the  jury  that, 
although  yon  may  believe  and  find  from  the 
evidence  In  thla  case  that,  prerlons  to  the 
instltntlon  of  thla  anit,  defendant  uttered 
the  words  charged  In  the  petition,  yet  If  yoo 
farther  find  and  believe  from  the  evidence 
that  said  words  were  mere  words  of  abnse, 
and  that  defendant  did  not  Intend  thereby 
to  charge  the  plaintiff  of  the  crime  of  lar< 
0H17,  then  in  such  case  the  lUalntlff  cannot 
recover,  and  your  finding  should  be  for  the 
plahitlff. 

"No.  2.  The  court  instmcts  the  Jury  that, 
although  yon  may  find  and  believe  from  the 
evidence  In  this  case  that,  previous  to  the 
institution  of  this  suit,  defendant  uttered 
the  words  diarged  in  the  petition,  yet  if  yon 
farther  find  and  believe  from  the  evidence 
that  said  words  were  mere  words  of  abuse, 
and  that  defendant  did  not  intend  thereby 
to  diarge  the  plaintiflF  of  the  crime  of  larce- 
ny, then  In  such  case  the  plaintiff  cannot  re> 
cover,  and  your  finding  should  be  for  the  de- 
fendant" 

Any  other  facts  which  may  be  necessary 
for  a  proper  conslderatloa  of  tlie  legal  ques* 
tlons  Involved  will  be  noted  and  considered 
In  the  opinion. 

Upon  this  state  of  the  record,  the  plaintiff 
below,  the  appellant  here,  assigns  the  follow- 
ing oTors: 

"(1)  l^e  court  erred  in  admitting  Irrele- 
vant, immaterial,  and  Incompetent  erldence 
on  the  part  of  the  defendant 

"(2)  The  court  erred  in  refusing  relevant 
and  competent  testimony  offered  by  plaintiff 
at  the  trial  of  this  cause. 

"(3)  Hie  court  erred  in  permitting  counsel 
for  the  defendant  to  use,  in  his  argument 
before  the  jury,  the  language  complained  of 
In  plaintiff's  motion  for  a  new  trial. 

"(4)  The  court  erred  in  giving  instructions 
numbered  1,  2,  8,  4,  and  6^  at  the  nqneat  of 
defendant 

"(JS)  The  verdict  and  the  judgment  are 
against  the  law  and  the  evidence,  and  against 
the  law  under  the  evidence, 

*•(©  The  verdict  of  the  jury  was  on  the 
first  and  second  counts  in  plaintiff's  petition; 
there  being  no  finding  on  the  third  count 

"(7)  The  Jury  failed  to  make  any  flndlnc 
on  the  third  count  of  plaintiff's  petition. 

"(8)  There  Is  no  judgment  on  the  third 
count  in  plaintiff's  petition. 

The  court  erred  In  the  uncalled  for 
rebnke  of  plaintiff's  counsel,  in  this  cause 
before  the  Jnry,  during  tbe  progress  of  the 
trlaL" 

S.  J.  Oorbett  of  Camthersville.  for  ap- 
pelUnt  Everett  Keeves,  of  Carnthersville, 
and  J.  J.  RnsseU,  of  Gbarieston,  tor  respond* 
tat 

WOODSON,  J.  (after  stating  the  facts  as 
above).    CI]     Tbe  errors  assigned  may  be 


resolved  Into  three  propositions:  First,  that 
the  circuit  court  erred  In  the  admissloti  of 
evidence;  seccoid,  that  it  erred  In  giving  In- 
structions numbered  1  and  2;  and,  third, 
that  the  strictures  passed  upon  counsel  for 
appellant,  during  the  trial  by  the  court,  were 
uncalled  for  and  prejudicial  to  the  rights  of 
appellant  We  will  consider  those  proposl- 
tlons  In  the  order  stated;  but.  In  passing,  it' 
might  be  well  to  state,  that  tbe  two  former 
are  so  dosely  related  that  what  Is  said  of 
the  one  wlU  necessarily  and  lai^ely  apply  to 
the  other. 

Attending  the  first:  It  is  Insisted  by  coun- 
sel for  the  appellant  that  the  court  erred  in 
permitting  respondent  to  testify  as  to  what 
be  meant  by  the  use  of  the  language  to  the 
effect  he  (the  plaintiff)  Is  a  thief,  and  that 
the  plaintiff's  qfilce  is  a  thief  s  den.  It  la 
the  contention  of  counsel  for  aj^llant  that 
the  ordinary  and  plain  meaning  of  that  lan- 
guage used  was  to  accuse  the  appellant  of 
being  a  thief,  and  that  his  office,  with  his 
knowledge  and  consent  was  the  rendezvous 
of  thieves  and  dlslionest  persons,  which  can- 
not be  contradicted  parol  evidence.  Coun- 
sel for  respondent,  upon  the  other  hand,  in- 
Bist  that  he  did  not  Intend,  by  the  use  of  tbe 
language  stated  in  the  petition  and  estab- 
lished by  the  evidence,  to  charge  the  appel- 
lant with  the  crime  of  larceny,  or  that  he 
assodated  with  or  harbored  thieves,  but  only 
meant  to  abuse  the  appellant  for  annoying 
and  harassing  him  with  useless  and  vexa- 
tious litigation. 

It  will  be  noticed  by  reading  the  answer 
and  the  evidence  Introduced  by  respondoit 
that  he  does  not  undertake  to  state  or  show 
that  the  language  used  by  him.  of  and  con- 
cerning the  appellant  did  not  on  Its  face 
mean,  or  was  not  understood  by  those  who 
heard  him  to  mean,  that  he  (the  respondent) 
was  not  charging  appellant  with  the  crime  of 
larceny,  or  that  they  did  not  understand  him 
to  thereby  (Aiarge  appellant  with  being  the 
associate  of  thieves  and  dishonest  men,  but 
simply  that  he  (the  respondent)  had  no  snch 
Intention  in  his  own  mind,  but  that  he  only 
Intended  thereby  to  abuse  the  appellant  for 
annoying  him  by  the  frequent  institution  of 
what  he  termed  "frivolous  lawsuits."  Or, 
more  tersely  stated,  it  will  be  observed,  by 
reading  the  answer  and  the  testimony  of  the 
respondent,  that  he  does  not  chaise  or  con- 
tend that  at  the  time  of  or  In  uttering  the 
words  complained  of  in  the  petition  he  used 
any  other  language  in  connection  therewith 
which  detracted  from  or  changed  the  mean- 
ing of  said  words,  when  used  in  their  ordi- 
nary sense,  but  undertakes,  by  both  his  an- 
swer and  testimony,  to  show  that  he  had  n 
secret  or  reserved  intent  not  to  charge  the 
appellant  with  the  crime  of  larceny  or  perju- 
ry. Clearly  that  testimony  was  inadmissi- 
ble, for  the  reason  that  the  words  of  the  re- 
spondent diarged,  in  unequivocal  language, 
that  the  appellant  was  a  thief  and  the  keep- 
er of  a  rendezvous  tor  thieves,  whidi  ia  ac> 
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tionable  per  ae,  and  the  law  presnmes  malice 
on  Uie  part  of  the  peison  who  utters  them 
of  and  concerning  another.  Carpoiter  t. 
HamUtOD,  186  Mo.  603,  84  S.  W.  863 ;  HaU 
V.  JennlngB,  87  Mo.  App.  627. 

In  discussing  a  similar  question,  this  court 
in  the  flrst  case  died  (186  Mo.  at  page  614, 
84  S.  W.  at  page  866)  used  this  language: 
"The  ai^niment  is  that  becaose,  in  the  same 
connection  In  which  defendant  charged  plain- 
tiff with  stealing  his  material,  he  added, 
'Ton  hare  used  It  on  somebody  else's  work,' 
he  thus  gave  an  antidote  along  with  the  poi- 
son, and  shows  tliat  defendant  was  merely 
mistaken  in  the  law  rather  than  guilty  of  a 
malldoUB  purpose.  Hall  t.  Adklns,  5&  Mo. 
144,  is  cited  to  sustain  this  contention;  but 
the  distinction  between  the  facts  of  ttiat  case 
and  the  case  at  bar  is  apparent  In  tliat 
case  a  landlord  charged  lils  toiant  with  steal- 
ing his  corn.  The  defense  was  that  defend- 
ant, at  the  time  of  speaking  the  actionable 
words,  detailed  to  every  person,  who  heard 
the  slanderous  words,  the  taking  of  com  on 
which  he  had  a  landlord's  lien,  and  defend- 
ant honestly  believed  the  taking  of  the  com 
by  ills  tenant,  under  those  circumstances, 
was  larc^.  The  defendant  pleaded  these 
facts  in  justification  and  in  mitigatl<ni  of  the' 
damages.  Because  the  court  ruled  that  al- 
though the  defendant  honestly  believed  the 
facts  and  circumstances  attending  the  taking 
of  the  com  constituted  larceny,  and  so  be- 
lieving, and  without  malice,  uttered  the  slan- 
derous words  only  to  those  to  whom  he  com- 
municated the  fftcts  which,  in  his  (pinion, 
constituted  larceny,  It  was  no  mitigation,  the 
Supreme  Court  reversed  the  cause.  In  that 
case  it  was  apparent  from  the  facts  stated 
by  defendant  that  the  act  of  plaintiff  was  not 
larceny,  as  plaintiff  could  not  steal  his  own 
property.  In  this  case  there  is  no  plea  of 
Justification  or  In  mitigation  of  damages,  and 
there  was  no  such  communication  of  the 
facts,  upon  which  he  based  the  slandwous 
charge  to  those  who  heard  it,  as  amounted 
to  a  jnsUficatton  of  mitigation.  The  words 
provai  were  as  alleged,  and  we  discover  no 
statement  in  them  which  In  the  slightest  de- 
gree relieved  them  of  the  imputation  of  the 
crime  of  larc«iy.  On  the  contrary,  they  added 
emphasis  to  the  charge^  It  Is  no  qnaliflcation 
of  a  charge  of  stealing  paint  to  add  to  It  that 
the  painter  had  used  it  on  another's  proper- 
tj.  The  charge  of  stotllng  the  paint  was 
actionable  per  se,  and  the  law  presumes 
malice  from  its  utterance,  and  no  proof  of 
malice  was  necessary.  Oallahan  v.  Ingram, 
122  Ma  360,  26  S.  W.  1020,  43  Am.  St  Rep. 
583;  Johnson  v.  Dicfc^  26  Mo.  680 ;  Barbae 
T.  Hereford,  48  Mo.  323;  Pennington  v. 
Meeks,  46  Ma  217.  Chrlstal  v.  Grafg,  80 
Mo.  867,  has  no  application  to  the  facts  of 
this  case.  In  that  case  the  words  In  the 
petition  vrexe,  'Yon  have  took  my  iK>cket- 
book  and  money,  and  liave  got  it  there  in 
your  pocket;'  and  It  was  properly  mled  that 
thcM  words  were  not  actionable  per  se  with- 


out some  explanatoz?  avennemt  showing 
their  application.  *If  they  were  intended 
and  understood  to  inq^ute  the  crime  of  lar- 
ceny, they  would  be  actionable  per  s&*  'Do 
they,  on  their  ftoe,  wttlwut  more,  convey 
such  imputation?  To  say  yon  have  my  pock- 
etbook  or  money  In  your  pocket  does  not 
neceesarlly  or  legally  imply  Its  theft  The 
party  might  reasonably  have  so  taken  it 
under  a  claim  of  right  or  through  mistake 
or  in  sport'  But  when  one  says  to  another 
in  the  presence  of  others,  'You  bring  back 
that  material  that  you  took  of  mine,'  and, 
when  the  person  addressed  doiles  having  any 
of  bis  material,  he  follows  it  up  by,  'Tou 
have  used  it  cm  somebody  elae'g  work,  that 
material  you  stole  from  me.  If  you  don't 
retum  it  I  will  make  it  hot  for  you' — there 
is  and  can  be  but  one  inference  drawn,  and 
that  is  a  charge  of  larceny  and  a  threat  of 
pirosecntloiL  if  the  stolen  material  Is  not 
brought  ba<^k." 

There  are  many  other  cases  In  this  stata 
and  elsewhere  of  like  import;  and  It  seems 
to  us  that  It  should  not  need  the  citation 
of  any  authorities  to  support  the  proposi- 
tion that  when  one  person  says  of  anotho:, 
"He  is  a  thief  or  a  perjnrar,"  he  meant  what 
he  said;  nor  Should  It  require  the  citation  ot 
authority  to  show  that  it  wonld  be  againat 
public  policy  and  good  morals  to  permit  snob 
a  person  to  testier  that  be  bad  a  hlddeoi  or 
reserved  otdnion  of  the  person  of  whom  he 
spoke,  which  waa  different  and  better  than 
that  expressed  by  the  speaker  of  the  words. 
Sndk  a  ruling  would  invite  and  place  a  pre- 
mium upttt  peEjnry. 

[t]  The  intention  of  13ie  party  who  speaks 
of  another  is  only  material  to  be  Inquired  in- 
to  when  the  words  spokoi  have  a  doubtful, 
ambiguous,  or  hlddoi  meaning.  When  that 
condition  exists,  not  only  may  the  person 
who  used  the  words  testify  as  to  his  mean- 
ing but  all  persons  who  heard  the  words 
spoken  may  testify  as  to  what  they  under- 
stood the  speaker  meant  by  their  use.  Tliis 
Is  settled  by  the  case  of  Cook  v.  Glove  Print- 
ing Co..  227  Mo.  471,  m  S.  W.  332. 

We  are  therefore  of  the  opinion  that  the 
evidence  complained  of  was  improperly  ad- 
mitted, and  that  the  action  of  the  trial  court 
In  admitting  It  was  reversible  enor. 

2.  It  is  next  Insisted  by  counsel  for  appel- 
lant that  the  Instmctions  numbered  1  and 
2  are  erroneous,  and  did  not  correctly  de- 
clare the  law  to  the  jury.  These  Instmctions 
simply  put  in  crystallisEed  form  what  the 
trial  court  understood  the  law  to  be  govern- 
ing the  facts  of  the  case,  as  shown  by  the 
Improper  evidence  Introduced;  and,  If  that 
evidence  had  been  admissible,  then,  as  a  nec- 
essary corollary  thereto,  these  instmctions 
would  have  been  propw;  but  as  we  have 
shown  by  paragraph  1  of  the  opinion  that 
said  evidence  was  erroneously  admitted,  then, 
it  must  necessarily  follow  therefrom  that 
these  Instructlona  ate  erroneous  which  de- 
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clue  the  leffH  effect  of  ttiat  Impropw-evi- 
dence. 

[3]  3.  The  last  qneedon  presoited  for  de- 
termination la  tbe  language  of  the  conrt,  ad- 
dressed to  counsel  for  appellant,  when  he 
objected  to  tbe  Introduction  of  the  evidence, 
whidi  we  faave  just  held  was  erroneoosly  ad- 
mitted. Counsel  insisted  that  the  witness 
was  by  bis  testimony  Invading  and  nsorping 
the  proTlnce  of  the  Jury— that  is,  counsel 
contended  it  was  for  the  jnry  to  ascertain, 
from  tbe  language  used  by  tbe  respondent 
of  and  concerning  the  appellant,  the  mgHnlng 
he  intended  thereby  to  convey  to  those  whom 
be  addressed— and  that  it  was  Improper  for 
tbe  reBp(mdait  to  teU  tbe  jury  a  year  or 
more  after  tbe  language  was  gpokea,  what  he 
meant  by  It;  and  for  that  reason,  among 
others,  counsel  objected  to  tbe  Introduction 
of  that  mUSmoo. 

For  some  reason  not  disclosed  by  the  rec- 
ord, tbe  court  concetved  tbe  Idea  that  cotn- 
sel,  by  making  sndb  obJecttras,  was  criticis- 
ing the  action  of  tbe  court,  and  In  conse- 
quence thereof  addressed  ^Is  language  to 
conns^:  "Tbe  conrt  la  trying  tbls  case.  We 
cannot  permit  yon  to  criticise  Its  ccnduet 
pnblldy.  Tbe  court  will  grant  you  tbe  right 
to  except  to  Its  action;  but.  if  yon  make 
further  reference  to  the  action  of  tbe  court, 
the  eourt  will  fine  yon  for  contempt.  You 
have  tbe  right,  and  the  court  will  grant  yon 
ample  time  to  make  an  objection;  but,  for 
an  attorn^  to  criticise  the  conrt  publicly  for 
Its  action,  that  Is  an  act  of  contempt  which 
we  will  undertake  to  punish  you  for.  Tbls 
is  the  second  time  yon  have  undertaken  to 
criticise  our  conduct  We  will  not  permit 
you  to  do  that  You  may  talk  on  the  out- 
side; but,  when  you  come  into  court,  we  pro- 
pose to  exercise  our  authority."  As  previ- 
ously stated,  there  Is  nothing  contained  In 
the  record  which  conld  have  warranted  this 
severe  reprimand,  without  it  was  the  slm^ 
pie  action  of  counsel  in  making  the  objec- 
tion. That,  however,  should  not  have  sub- 
jected blm  to  tbe  treatment  he  received  at 
the  bands  of  the  court,  for  the  objection  was 
timely  made,  and  was  presented  in  respect- 
ful language,  as  will  appear  from  the  fol- 
lowing: Mr.  Brewer,  the  respondent,  among 
other  things  testlfled  that  to  the  best  of  bis 
memory  be  stated  to  Bader,  "You  are  among 
a  set  of  thieving  sons  of  bitches.  Q.  (by 
counsel  for  respondent):  Let  me  ask  you,  In 
this  connection,  whether  you  bad  any  inten- 
tion at  that  time  of  chaining  Mr.  Shepard 
with  being  guilty  of  larceny?  Mr.  Corbett 
(counsel  for  appellant):  I  object  to  that  ques- 
tion for  the  reason  it  is  an  inference  to  be 
drawn  by  the  jury  from  the  words  that  he 
said.  Court:  Court  will  let  him  answer. 
Mr.  Corbett:  Note  our  exceptions.  A.  It 
looks  tbls  way—  Mr.  Corbett:  Object  to 
that  fior  tbe  further  reasfm  ttiat  it  permlti 
the  witness  to  take  tbe  province  of  Ibe  jury. 


as  it  Is  the  jury's  provlnca**  Then  follow 
tbe  strictures  of  tbe  conrt  btfore  copied. 

This  evidence  was  clearly  Inadmissible,  not 
only  for  the  reason  stated,  but  also  for  the 
reason  that  it  was  clearly  an  invasion  ot  tbe 
province  of  the  Jury.  We  are  also  clearly  of 
the  opinion  that  the  langu^  of  the  court 
was  not  justifiable,  and  was  wroneons  and 
prejudicial  to  the  rights  of  the  appellant 
We  have  treated  tbls  question  pur^  as  a 
question  of  law,  as  it  appears  upon  the  fac<B 
of  tbe  record  as  we  see  it;  but,  from  our 
long  and  personal  acquaintance  of  the  learn- 
ed drcnlt  Judge  who  tried  this  case,  we  are 
satisfied.  In  our  own  minds,  tbat  there  was 
something  back  of  what  i^qiiears  of  record, 
which  called  forOi  said  stricture  of  the  judge. 
However,  we  can  only  look  to  tbe  record. 
whm  pasiditf  1190a  legal  questions;  but, 
when  a  mUng  necessarily  Invtdves  tbe  person- 
al rights  of  tbe  judge,  we  have  tba  right  to 
ctmstder  the  fact  that  In  tbls  case  neithor  tbe 
judge  nor  tbe  respondoit  is  represented  in 
this  court,  and  for  that  reason,  tbe  Judge's 
portion  Is  not  made  clear  here.  There  is 
also  comidalnt  made  because  tbe  jury  did  not 
find  a  verdict  as  to  flie  third  count  of  tbe  pe- 
tition., JHut  question  is  not  vital  to  tbls  ap- 
peal; and  wbatevw  error  was.  In  that  .re- 
gard, committed  can  be  corrected  upon  the 
next  trial. 

For  the  reasons  stated,  the  judgment  is  re- 
versed, and  the  cause  is  remanded  to  the 
drcnlt  court  for  a  new  trial.  All  concur. 


CORNET  et  al.  v.  CORNBTT  et  aL 

(Supreme  Conrt  of  Missouri,  Division  No.  1. 
Dec.  24,  1912.   Behearlng  and  Transfer  to 
Court  In  Bane  Denied  Feb.  28,  1818.) 

1.  PleaoIitg  (I  84*)— 'Suffichnct— Pbatbb. 

The  prayer  of  a  bill,  though  no  part  of  the 
bill  proper,  may  be  resorted  to  for  light  upon 
tbe  pleader's  intention,  and  hence  where  tbe 
bill,  mcludisff  the  prayer,  stated  a  Rood  cause 
of  action  for  the  construction  of  a  will  and  the 
cafacellation  of  a  deed.  It  was  sufficient 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  81  6e-75 ;  Dec.  Dig.  {  34.*] 

2.  Pleaoino  (I  246*)— Tbzai,  Auenduent. 

Under  Rev.  St  1909,  }  1843,  authorising 
amendments  before  final  judgment  the  court 
should  permit  a  hill  to  be  amended  at  the  close 
of  the  evidence,  which .  defectively  states  the 
tacts  relied  upon  to  warrant  the  construction  of 
a  will  and  the  cancellation  of  a  deed. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  653-676 ;  Dec.  Dig.  f  24S.*} 

3.  Wills  (|  601*)— Oonbtbuotioh. 

One  paragraph  of  a  will  construed  alone 
gave  the  testators  property  in  fee  simple  to 
bis  wife  and  six  children  "In  equal  shares"  to 
be  divided  among  them  'in  Und"  or  sold  "as 
they  may  dean  most  advantageous"  or  "as  may 
be  aneed  upon  bv  them,"  and  appointed  his 
son  H.  as  trustee  for  preservation  of  the  estate 
pending  division.  A  subsequent  paragraph  pro- 
vided that  "the  shares  going  to  my  son  O. 
*  •  •  be  placed  In  the  himdB  of  *  •  H. 
In  trust  for  the  benefit  of  G."  to  "manage  such 
trust  fund  and  make  the  same  productive'*  and 
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par  the  net  "Inoome  thereor  to  G.  or  "Uy  it 
out  in  inch  mannw  u  hcioay  deem  mott  bene- 
ficial to  said  O.,  *  *  *  and  after  the  decease 
of  G.  aaid  trust  fund  shall  go  to  his  heirs  in 
law  and  thereuiKni  the  trust  shall  cease." 

that  the  latter  paragraph  did  not  destroy 
the  ne-simple  estate  created  by  the  fonner,  and 
that  the  will  gave  G.  a  fee-simple  alienable  ti- 
tle In  an  undivided  one-seventh  interest  of  hia 
fatlwr's  estate  in  trust  during  hU  life,  and  aft- 
er hla  death  to  deacend  to  his  heirs  at  law,  and 
^d  not  create  a  mere  spendthrift  truat  for  life. 

[Ed.  Note.— For  Other  cases,  aee  Willa,  Cent 
Db-  Si  1840-1S60»  1608;  Deo.  DUc.  fWl.*] 

4.  Wnxs  (II  441,  470*>— Oohstbuotioh— In- 

TBHTION. 

In  contming  a  will,  the  Intention  of  the 
testator  will  be  determined  from  reading  the 
entire  will  in  the  light  of  the  circumstances 
surrounding  him  at  the  time  of  Its  execution. 

[Ed.  Note.~For  other  cases,  see  Wills,  Cent 
Dig.  H         988;   Dec.  Dig.  U  441,  470.*] 

5.  Wills  (|  470*)— Cohstbuction. 

A  will  should  be  conotmed.  If  possible,  so 
as  to  give  full  force  and  effect  to  every  para- 
graph. 

{Eld.  Note.— For  other  eases,  see  Wills,  Gent 
Dig.  I  088;  Dee.  Dig.  %  470.*'] 

fl.  WiLLB  (I  B07*)— CONSTHUOnOW. 

Where  the  words  at  the  beginning  of  a  will 
clearly  show  an  intention  of  the  testator  to  de- 
vise the  entire  estate  absolutely  to  the  first 
donee,  the  estate  will  not  be  cut  down  by  sub- 
sequent ambiguous  words.  • 

[EM.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  1310-1826;  Dec.  Dig.  i  597.*] 

7.  Deeds  (|  70*}— VALiDmr— FnAtJo. 

Where  it  clearly  appeared  that  defendant 
while  plaintiff  was  in  a  weakened  condition, 
both  mental  and  physical,  from  the  use  of  In- 
toxicants, procured  from  him  without  consider- 
ation, and  by  undue  influence  and  fraudulent 
representations  as  to  its  contents,  a  deed  to 
property  to  which  the  grantor  had  titie  in  fee 
simple,  and  to  all  other  estate  which  the  gran- 
tor nilght  acquire  from  the  same  original 
source,  which  deed  created  a  spendthrift  tmet  for 
the  grantor,  the  court  should  set  the  deed  aside 
and  declare  It  void. 

[Ed.  Note.— For  otlier  cases,  see  Deeds,  Cent 
Dig.  H  166-182;  Dec  DlgTl  7a*] 

8.  I7SBD8  (I  106*)— '^-'^UDITr— UHDUS  IHIUT- 
BNCB— FiDUOIAET  RELATIONS. 

Where  by  will  testator  ordered  a  division 
of  his  proper^  among  his  children  and  appoint- 
ed one  of  his  sons  tmatee  to  manage  the  pr6p- 
erty  till  division  was  made,  and  also  attempted, 
by  an  ineffective  provision,  to  make  the  trustee 
son  also  the  trustee  of  the  share  of  G^  another 
son,  and  the  trustee  obtained  from  G.  a  deed 
creating  a  spendthrift  trust  for  hitn  for  life, 
remainder,  to  his  heirs  at  law,  the  burden  was 
on  the  trustee,  in  an  attack  on  the  deed,  to 
prove  the  absence  of  fraud  or  undue  influence. 

[Eld.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  H  687-693 ;  Dec.  Dig.  |  196.*] 

Appeal  from  St  Louis  Circuit  Oonrt; 
George  C  Hltebcock,  Judg& 

BUI  b7  George  A.  Cornet  and  another 
against  Henry  L.  Comet;  trustee,  and  others. 
From  a  Judgment  for  defendants,  plalntUb 
appeal.  Reversed  and  remanded,  with  direc- 
tions. 

This  Is  a  UIl  In  egnitr,  asking  tor  a  con- 
struction of  tlie  will  of  Frands  Oom^  de- 
ceased, and  for  the  cancellation  of  a  cwtaln 
deed  execated  January  14,  1802,  1^  flu 


plaintiir  George  A.  Comet  to  the  defendant 
Henry  L.  Cornet  Since  the  bill  is  quite 
loigthy,  covering  14  printed  pages,  we  will 
content  ourselves  by  brl^y  stating  the  sub- 
stance of  it 

The  bill,  in  substance,  charges:  That  Fran- 
cis Comet  died  testate  In  the  city  of  St  Loots 
on  December  20,  1881,  seised  and  possessed 
of  certain  real  estate  and  personal  property 
worth  about  ¥2S5,00a  That  said  wlU  was 
duly  probated  in  the  probate  conrt  of  the 
dty  of  St  Louis,  Mo.  That  the  deceased 
left,  surviving  him,  his  widow,  Julia  Comet, 
and  the  following  six  children:  George  A. 
and  Henry  L.  Cornet,  the  plaintiff  and  de- 
fendant, John  Fred,  Ida.  William,  and  Isa- 
bella Comet,  now  the  wife  of  Alexander  Hen- 
neman.  That  since  the  death  of  the  testator, 
Ida,  William,  and  John  Fred  Comet  have 
departed  this  life.  That  by  Item  l  of  the 
will  the  widow  was  given  certain  personal 
property  together  with  a  life  estate  In  cer- 
tain real  estate  described,  In  lieu  of  dow^, 
and  upon  her  death  the  same  was  given  to 
the  testator's  children  or  their  h^rs  In  equal 
parts.  That  Item  2  made  certain  bequests  to 
certain  charitable  institutions,  which  are  un- 
important in  this  case.  That  Items  three, 
four,  and  five  of  the  wUl  are  In  the  followliic 
words  and  figures: 

"Item  8.  All  balance  and  residue  <tf  my 
property,  be  it  real,  personal,  or  mixed,  8toda» 
bonds  and  chattels,  I  will,  give,  bequeath  and 
devise  to  my  said  beloved  wife  and  afore* 
named  children  In  equal  shares,  to  be  divid- 
ed among  them  in  kind  or  the  same  may  be 
sold  as  they  may  deem  most  advantageous 
or  as  may  be  agreed  upon  by  them,  and  for 
the  purpose  <tf  preservation  of  the  property 
until  a  division  Is  made,  I  appoint  my  said 
son  Houy  ts.  Comet,  trustee ;  he  shall  take 
diarge  of  all  my  real  estate  exc^  that  as 
described  In  Item  1,  until  a  dlvlsbm  Is  bad; 
he  shall  account  for  all  Income  and  disburse- 
ments for  fceoplnc  In  weoaSr  the  sauie  and 
pay  over  from  the  net  proceeds  after  chain- 
ing a  reasonable  compensation,  for  his  aerv- 
Ices,  to  my  said  wife  and  aforenamed  chil- 
dren in  eqnal  sharcBi  qoarterly. 

"Item  4.  All  my  personal  property,  stocks 
and  bonds,  exo^  as  In  Iton  1,  after  all  my 
debts  and  legadas  are  paid,  shall  as  soon  as 
can  be  convoilently  don^  be  divided  amoig 
my  wife  and  chUdrmi  in  kind,  aa  nearly  aa 
can  be,  In  equal  shares,  until  such  division  is 
made^  my  aald  trustee  shall  aceoimt  for  the 
income  thereot  as  hertinbefne  stated  and 
my  said  trustee  shall  give  no  bond  as  such. 

"Item  S.  The  share  going  to  my  said  son, 
George  A.  Comet,  be  it  real  or  personal  prop- 
erty, shall  be  placed  In  the  hands  ot  my  said 
80D.  Henry  U  Comet,  in  trast  for  the  benefit 
of  said  George  A.  Comet,  be,  the  said  Henry 
L.  Comet,  as  sudk  tmsteek  to  manage  such 
tmst  fond,  and  to  make  the  same  prodacttve 
in  sudt  manna-  aa  he  may  deem  most  safe 
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and  adrautageoiu,  and  tb«  Income  thereol, 
after  dednctinx  tbe  necessary  expenses  and 
a  reasonable  compensation  for  bis  services 
to  eltber  pay  over  to  tbe  said  Oeoz^e  A.  Cor- 
net in  quarterly  iDStallments,  or  at  his,  said 
trustee's  option,  to  lay  it  out  In  sach  man- 
ner as  be  deem  most  bweflclal  to  said  George 
A.  Comet,  and  after  tbe  decease  of  George  A. 
Cornet,  said  trust  fund  shall  go  to  his  heirs 
In  law  and  ttaereapon  tbe  trust  shall  cease 
My  0on  Hairy  L.  Comet  shall  not  be  re- 
quired to  give  security  for  the  faltbfnl  ex- 
ecution of  tbe  trust  If  any  of  my  children 
die  leaving  Issue,  sncb  issue  shall  Inh^t 
th^  parent's  part  I  nominate,  constitute 
and  QHKilnt  my  beloved  wife,  Julia  Comet, 
and  my  son  Henry  L.  Comet,  executors  of 
tbls  will,  without  giving  bond. 

"Witness  my  hand  and  seal  tbls  tUr^-flrst 
day  of  January,  1801." 

Tbe  bill  further  states:  That  under  tbe 
wUl  the  plaintiff  Is  entitled  to  one-seventh 
part  of  the  testator's  estate,  and  that  Henry 
L.  Come^  the  defendant,  a  brother  of  the 
plaintiff,  was  the  active  aecotor  as  well  as 
trustee  ad  Interim,  under  the  will,  and  that 
be  had  and  entertained  the  fullest  and  most 
complete  fraternal  trust  and  confidence  of 
the  plaintiff,  who  was  In  a  weakened  and 
depleted  physical  and  mental  condition.  That 
under  those  conditions  and  circumstances,  In 
orda  to  obtain  tot  blmself  and  the  other 
children  of  Fiands  Oomet  the  title  to  the 
real  and  pwKmal  propwty  devised  and  be- 
qneatbad  to  the  EOaintifl  Henry  I*.  Comet, 
tbe  deflendant  detfgnedly  appeared  to  take  an 
nnusnal  Intwest  In  the  welfare  of  George 
and  reprosontod  to  him  that  he  (Geonge)  was 
dlstnbeilted  by  his  father's  will  except  a  Ut- 
ing  and  only  such  as  he  (Henry)  saw  fit  and 
proper  to  give  hUn,  and  that.  In  ordn  to 
further  protect  his  slender  interest  in  hla 
fktber'a  estate^  be  (George)  sbonld  sign  a 
papCT  which  he  (H«iry)  had  caused  to  be 
drawn  by  bla  lawyer,  witboat  the  knowledge 
of  tbe  plalntUt  Tbat  on  January  14*  1882, 
Henry  procured  the  signature  and  acknowl- 
edgment of  George  to  said  paper  without  giv- 
ing him  an  opportunity  to  obtain  legal  advice, 
upon  tbe  false  representations  the  defmdant 
made  to  him  regarding  his  Interest  in  the 
estate  under  his  father's  will,  nam^,  that 
he  (Hmry)  was  vested  with  the  estate  In 
trust  wtdc^  was  willed  to  George  with  re- 
maindo;  over  to  George's  heirs  by  blood  or 
per  stlrpea,  and  tiiat  he  (George)  had  no 
rights  under  tbe  will  that  he  could  alienate 
or  controL  The  petition  then  states  that 
said  deed  of  January  14,  1892,  was  without 
eonsideratlwi,  was  fraudulently  obtained,  and 
was  vitfd.  Then  follows  a  statement  of  the 
sntotandal  provisions  of  said  deed. 

For  convenience  we  here  copy  said  deed 
in  full,  which  is  as  follows,  omitting  formal 
parte :  "This  indenture  made  and  entered  In- 
to this  14th  day  of  January  el^teen  hundred 
and  ninety -two  (1882)  by  and  between  George 


A.  Comet  (single)  of  tbe  dty  of  St  Louis, 
state  of  Missouri,  party  of  the  first  part,  and 
Henry  L.  Comet  as  trustee  for  the  purposes 
hereinafter  mentioned,  of  the  same  place, 
party  of  the  second  part,  witnesseth:  That 
In  consideration  of  the  sum  of  one  dollar  to 
falm  In  band  paid  by  said  party  of  ttie  sec- 
ond part  receipt  whereof  is  hereby  acknowl- 
edged as  well  as  In  consideration  of  the  uses 
and  trusts  hereinafter  specifically  set  forth, 
tbe  said  party  of  the  first  part  has  granted, 
sold,  conveyed  and  transferred  and  hereby 
does  grant  sell,  convey  and  transfer  unto 
tbe  said  party  of  tbe  second  party  all  right, 
title  and  interest  of  said  party  of  the  first 
part  in  and  to  all  the  lands,  tenements  and 
heredltamenta  of  Francis  Cornet  lately  de- 
ceased, whether  the  said  lands,  tenemente 
and  heredltamenta  he  situated  In  the  city  of 
St  Louis,  state  of  Missouri,  or  elsewhere  in 
said  state  of  Missouri  or  In  the  state  of  Illi- 
nois, whether  such  tight,  title  or  Interest  be 
present  or  In  expectancy  or  reiverslon,  as  well 
as  all  other  estate  or  property  whether  per- 
Bonal  or  mixed,  of  tbe  said  party  of  the  first 
part  derived  from  or  to  which  he  may  be 
entitled  under  the  last  will  of  said  Francis 
Comet  deceased,  and  all  Increase  interest  or 
accumulations  thereof.  To  have  and  to  hold 
the  same  unto  the  said  Henry  L.  Cornet,  his 
h^rs  and  legal  representatives  or  successors 
In  trust  forever.  -  In  trust  however  tor  tbe 
uses  and  inuposea  tollowlng,  to  wit:  Where- 
as in  and  tbe  last  will  and  testament  of 
Francis  Comet  deceased,  duly  probated  In 
said  dty  of  St  Louis,  It  was  intended  tbat 
all  the  vrapextsr  aforesaid  should  pass  to 
uid  be  held  by  the  party  of  the  second  part 
herdn  In  tmat  Aw  tbe  beneficial  nse  <tf  tbe 
par^  of  the  first  part  wltbout  power  of 
aiioiatlim  ox  antlcbwtlon  In  tbe  party  of  the 
first  part  for  and  during  bis  natural  life, 
with  rematoder  orer  to  hla  hdrs  at  law,  and 
ao  tbat  said  party  of  the  flrat  part  should 
be  without  power  to  alienate  any  of  said 
property  or  to  antldpate,  charge  or  conTV 
tbe  rents,  Inomnes  or  profite  thereot  Now, 
tberetore,  In  order  to  fuUy  carry  out  and  give 
^ect  to  the  purposes  and  Intentions  of  said 
Frands  Comet  deceased,  as  in  and  by  said 
wUl  Indicated  and  tor  the  purpose  of  fully 
and  effectually  defining  and  declaring  the 
trust  so  hy  said  testator,  created,  and  by 
the  parties  hereto  accepted,  it  Is  hereby  cov- 
enanted as  follows,  to  wit:  Tbat  tbe  said 
party  of  the  second  part  shall  fully  take 
cliarge  of,  hold,  manage  and  control  any  and 
all  the  estate,  property  or  interest  whether 
real  or  personal,  that  may  now  be  or  com- 
pose the  share  of  said  George  A.  Comet  to 
the  estate  of  said  Francis  Comet  deceased, 
or  tbat  may  hereafter  become  such  either  by 
descent  reversion  or  otherwise  tbat  the  said 
party  of  tbe  second  part  shall  collect  and 
receive  all  roite,  incomes  or  profite  at  any 
time  or  in  any  manner  arising  therefrom, 
and  out  of  the  same  ba  shall  first  pay  and 
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dlsi^rge  all  proper  charges  or  expenses  up- 
on any  part  of  the  share  of  aald  estate  in- 
cluding nsnal  compensation  to  him  as  such 
trustee,  and  the  net  balance  of  said  Income 
or  profits  he  shall  pay  over  to  the  party  of 
the  first  part  in  Quarterly  installments  or  at 
such  time  abd  In  such  amounts  as  to  him 
may  seem  most  beneficial  to  the  party  of  the 
first  part  for  and  during  the  natural  life  of 
the  said  party  of  the  first  part  wlthout.pow- 
er,  however,  in  said  party  of  the  first  part  to 
in  any  manner  alienate,  dispose  of,  anticipate 
or  charge  either  the  principal  or  any  part  of 
die  Income  of  said  property.  In  any  manner 
whatsoever,  and  upon  the  death  of  said  par- 
ty of  the  first  part  the  trust  hereby  defined 
and  Imposed  shall  cease,  and  the  property 
aforesaid  sliall  by  said  party  of  the  second 
part  or  his  successor  In  trust  be  equally  di- 
vided among  the  heirs  at  law  of  said  party 
of  the  first  part  per  stlrp^  and  the  said  par- 
ty pt  the  second  part  and  his  successors  in 
trust  are  hereby  authorized  to  sell,  alien  and 
convey  any  part  of  the  property  and  estate 
hereby  conveyed  and  to  make  full  and  per- 
fect title  or  delivery  thereof  to  the  purchaser 
on  such  terms  and  at  such  prices  as  to  him 
shall  appear  proper,  and  the  proceeds  of  any 
such  sale  or  transfer  he  shall  again  invest  In 
good  real  estate  or  bonded  security  to  be 
held,  controlled  and  managed  in  the  same 
manner  and  upon  the  same  powers  and  trusts 
herein  prescribed  with  referrace  to  the  orig- 
inal estate,  and  the  said  party  of  the  first 
part  expressly  releases  and  waives  all  rights 
under  and  by  virtue  of  the  homestead  exemp- 
tion laws  of  the  state  of  Illinois  In  and  to 
all  the  property  aforesaid  which  may  be  lo- 
cated In  said  state  oi  Illinois.  It  Is  further 
covenanted  that  In  the  event  of  the  death  or 
the  refusal  or  inabillt?  of  said  party  of  the 
second  part  to  further  act  as  bii<^  trustee 
any  court  exerdsing  chancery  powers,  and 
having  Jurisdiction  over  the  property  herein 
conv^ed  may  appoint  a  successor  of  said 
party  of  Uie  second  part,  who  shall  therenpon 
be  tnrested  with  all  the  powers,  duties  and 
responslblUtieB,  in  and  by  this  deed  imposed- 
opon  said  par^  of  the  second  part  In  tes- 
timony of  all  of  which  ttw  said  party  ot  the 
first  part  has  hereunto  set  his  hand  and  seal 
at  the  dty  of  St  Lonls  tbe  day  and  year 
aforesaid." 

fme  bill  further  chaxgea:  That  the  de- 
Cendant  Is  In  posseralon  of  all  the  pnverty 
devised  to  him  by  said  will,  Including  that 
given  to  the  plalnUfC,  and  that  he  manages 
and  controls  the 'same  without  permitting 
the  plalntUF  to  have  a  voice  In  connection 
therewith.  That  vihea  the  deed  ot  Janoory 
14,  1802,  was  executed,  plaintiff  emmeonsly 
believed  tiie  representations  of  the  defend- 
ant that  he  (the  plaintiff)  had  do  estate  of 
his  own  under  his  father^  will,  and  for  a 
long  time  he  soviet  no  legal  advice  because 
of  his  brother's  rqwated  assnrances  that  he 
had  no  sstate  Under  the  wUL    That  £or| 


many  years  past  the  defendant  has  manifest- 
ed ill  feelings  toward  the  plaintiff,  has  ignor- 
ed his  requests  for  information,  and  all  his 
efForts  to  counsel  with  him  regarding  his  af- 
fairs have  been  refused,  and  his  treatment 
of  i^aintiff  bas  been  so  harsh  and  contempt- 
uous as  to  make  it  Impossible  for'  him  to 
approach  the  defendant,  to  discuss  his  said 
matters.  That  by  the  deed  of  January  14, 
1892,  it  was  wrongfully  sought  to  deprive 
plaintiff's  wife  of  her  marital  rights  in  and 
to  the  property  devised  to  him  by  his  father's 
will. 

The  prayer  of  the  bill  is  as  follows: 
"Wherefore  plalnttfEs  pray  that  It  be  decreed 
by  this  honorable  court  herein  that  said 
plaintiff,  George  A.  Comet,  was  entitled  un- 
der the  said  will  of  Francis  Comet,  deceased, 
to  appoint  and  dispose  of  bis  estate  there- 
under, and  as  w^  of  the  subjects  of  the 
trust  of  said'  deed  of  settlement  or  indenture 
between  him  and  the  said  Henry  L.  Cornet, 
trustee,  and,  as  their  interest  may  appear 
therein,  of  the  said  Henry  L.  Ckimet,  and 
Isabella  Bennonan,  of  date  the  14th  day  of 
January,  1802,  as  he,  said  George  A.  Oomet, 
may  deem  proper  In  priority  to  and  in  dis- 
regard of  the  trasts  and  limitations  or  re- 
mainders to  said  last-named  defendants  or 
their  heirs  who  may  stand  or  may  be  with- 
in the  per  stirpes  class,  of  succession  under 
the  laws  of  this  state.  And  that  the  said 
deed  of  settlement,  dated  January  14,  1892, 
between  the  parties  hereto,  be  declared  In- 
valid and  for  naught  held  and  of  no  further 
force  and  effect,  and  that  the  same  be  can- 
celed and  declared  void.  That  an  account 
be  taken  of  all  and  every  the  said  trast  prop- 
erty and  effects  which  have  been  received  by 
said  Henry  L.  Comet  for  or  in  behalf  of  said 
George  A.  Comet,  as  also  an  account  of  his 
application  thereof  and  the  said  Hairy  U 
Comet  may  be  decreed  to  turn  over  and  pay 
to  said  George  A.  Comet  what  shall  appear 
to  be  due  from  him,  said  Henry  I*  Oomet, 
In  the  pronlses.  Or  In  the  alternative,  that 
said  Instmment  ot  January  14,  1682,  be  de- 
clared void  and  an  accounting  be  ordered  oa 
above  prayed,  and  that  the  court  eonstmli^ 
said  will  shall  dedare  that  the  plafaitlff 
George  A.  Oomet  Is  entitled  to  app(dut  anA 
dispose  of  the  property  ber^ before  mention- 
ed, to  snch  pers(HU  and  for  such  estates  as 
to  him  shall  se«n  fit,  and  that  the  same  la 
snhjecC  to  the  dower  and  otfaar  marital  rights 
of  Us  said  wlfie  under  the  Unra  and  statutes 
of  this  state,  and  that,  in  any  event,  said 
Henry  U  Comet  be  removed  as  such  trastee, 
and  any  future  nomination  of  a  trustee  shall 
not  be  made  without  his  (Geoqce  A.  Oomet's) 
consent  and  approbation  or  that  of  his  said 
wife^  and  that  the  plalntUb  may  have  audi 
other  further  and  necessary  rdlef  and  re- 
dress in  the  premises  as  the  nature  of  the 
case  may  require,  and  which  to  the  court 
may  an>ear  to  be  Just  and  proper." 

The  subetanoe  of  the  answer  Is  fully  stat- 
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ed  in  fbe  following  langnage,  taken  from  re- 
spondent's statement  of  tbe  case,  viz.:  "Tbe 
answer  admitted  relationships,  deaths,  pro- 
bate of  win,  and  other  undisputed  facts, 
averred  that  the  Instrument  of  January  14, 
1892,  was  executed  br  George  as  his  own 
free  act  and  deed  and  was  duly  acknowledg- 
ed by  him  as  such,  and  In  full  recc^nltlon  of 
the  terms  and  provisions  of  said  will  of 
Francis  Comet;  that  In  and  by  said  deed 
George  tally  accepted,  ratified,  and  subscrib- 
ed to  all  the  terms  and  conditions  of  the  said 
will  of  Francis  Comet,  as  giving  him  only 
tbe  net  Income  from  the  share  left  to  Henry 
In  trust  for  George,  and  appointed  Henry  I/, 
bis  trustee  to  collect  tbe  Income  from  said 
property  and  pay  It  over  to  George,  and 
upon  George's  death  said  property  should  be 
equally  divided  among  his  b^rs;  that  George 
by  the  instrument  of  November  11, 1893,  with 
reference  to  Ida's  estate,  Joined  in  request- 
ing that  bis  share  of  the  estate  be  held  by 
Henry  on  tbe  same  terms  as  contained  In  the 
instrument  of  January  14,  1892;  and  that 
William  J.  by  his  will  left  George's  share 
of  the  estate  to  Henry  L.  In  trust  upon  the 
same  terms  as  In  the  instrument  of  Janu- 
ary 14,  1892.  The  answer  contained  a  gen- 
eral denial  of  all  furtber  allegations  in  the 
petition,  and  by  way  of  affirmative  averment 
set  up  items  3  and  5  of  said  will,  alleged  that 
in  and  by  tbe  said  fifth  Item  Henry  was 
Bpecifically  charged  with  tbe  dnty  of  man- 
a^ng  said  trust  fund  and  making  it  produc- 
tive In  such  manner  as  be  might  deem  most 
safe  and  advantageous,  and  the  net  lnc<Hne 
to  pay  over  to  George,  In  quarterly  Install- 
niKits,  or  to  iay  It  out  in  such  manner  as 
be  (Henry  L.)  might  deem  most  beneficial  to 
Geoi^;  and  that  after  Geo^e's  decease  said 
trust  fund  should  go  to  his  heirs  at  law, 
and  tbereiqwn  the  trust  should  cease.  That 
thereafter  George  fully  recognized  said  pro- 
visions In  said  will,  by  free^  executing  said 
inrtroment  of  January  14,  1802,  and  ratified 
and  acquiesced  In  the  cmditlons  imposed 
said  Francis  in  s^d  will,  that  be  (George) 
dioDld  liave  no  legal  title  to  said  property 
■nd  no  power  of  aliemitlon  or  antldpatlda 
over  ox  opcm  tbe  said  trust  estate,  and  that 
he  BlKnild  enjoy  only  the  beneficial  use,  and 
dnrlag  Us  natural  life  only,  with  remaindw 
over  to  his  heirs  at  law,  without  power  to 
alienate  any  of  said  property  or  to  antlci- 
pate,  charge,  or  convey  tl)e  rents,  inccHne^  or 
profits  thereof;  that  said  instrument  was 
ezecnted  by  George  fOr  the  purpose  of  car- 
rying out  and  giving  effect  to  the  purposes 
and  intention  of  Francis,  and  for  the  pur- 
pose of  fully  and  ^ectnally  declaring  said 
trust;  ^t  Heory  L.  acc^ted  said  trust,  and 
ever  since  has  fiilthfully  discharged  his  du- 
ties as  tnistee  and  still  continues  so  to  do; 
that  at  all  times  until  a  recent  date  George 
A.  has  recognised,  acquiesced  in.  ratified,  and 
accepted  tbe  terms  and  oondltions  of  said 
bequest  and  of  said  conveyance  of  January 


14,  1892;  that  by  the  Instrument  of  Novem- 
ber 11,  1893,  with  reference  to  Ida's  estate, 
and  a  later  instrument  with  reference  to 
William  J.'s  estate,  George  recognized  and 
ratified  said  Instrument  of  January  14,  1892; 
that  defendants  continuously  have  been,  and 
and  for  a  long  time  George  himself  was,  ap- 
prehensive lest  he  (George)  would  waste  and 
Improvldently  spend  any  and  all  property 
that  might  come  Into  bis  bands;  that,  to 
protect  George  and  preserve  him  from  want 
and  to  Insure  George  the  enjoyment  of  the 
Income  coming  to  him,  Henry  accepted  and 
assumed  the  duties  of  trustee  under  said  will 
and  instrument  of  January  14,  18^  and 
joined  in  the  execution  of  said  instrum^ts 
with  reference  to  Ida's  and  William  J.'s  es- 
tates, respectively,  and  has  faithfully  dis- 
charged his  duties  as  trustee  under  Items  3 
and  4  as  well,  has  not  taken  compensation 
as  trustee  of  George,  though  entitled  so  to 
do,  has  foithfully  accounted  to  Geoi^e  in 
quarterly  statements,  all  of  which  quarterly 
statements  have  been  received  and  accepted 
by  George  and  retained  by  him  without  dis- 
approval, complaint,  or  question;  that  plain- 
tiffs have  been  guilty  of  laches,  and  this  Mil 
is  without  equity;  that  plalntlflrs  cause  of 
action,  if  any,  with  reference  to  the  Instru- 
ment of  January  14,  1892,  Is  barred  by  the 
five-year  and  tbe  ten-year  statute  of  limita- 
tions." 

The  reply  was  a  general  denial  "of  each 
and  every  allegation  of  said  answer." 

Tbe  evidence  for  the  plaintiffs  tended  to 
show:  That  Frauds  Comet  died  testate  In 
tbe  city  of  St  Louis  on  December  20.  1891, 
seised  and  possessed  of  the  property  previ- 
ously fflsntloned,  and  that  he  left  surviving 
him  his  widow  and  children  before  mention- 
ed. That,  prior  to  his  death,  be  duly  execut- 
ed and  published  the  will  before  mentioned, 
and  that  the  same  was  duly  probated  In  the 
probate  court  of  tbe  city  <a  St  Louis,  as 
charged  In  the  bill.  That  since  his  demise 
and  prior  to  the  trial  of  this  csuse,  Ida, 
Jolm  Fred,  and  William  j.  Comet  departed 
this  llfe^  single  and  unmarried.  That  on 
January  14,  18^,  the  idaintlff  esrecuted  the 
deed  to  Henry  Lb  Oomet,  hereinbefore  copied, 
whidL  was  duly  filed  for  record  and  record- 
ed in  the  office  of  tbe  recover  of  deeds  of 
the  city  of  St  Louis.  That  with  the  exc^ 
tlon  that  Isabella  Henneman  bad  conveyed 
her  interest  to  her  mother,  Julia  Oomet 
there  had  been  no  diange  In  the  title  to  the 
property  at  3646  Washington  avenue  (men- 
tioned in  Item  1  of  the  will)  sincfe  the  demise 
of  Francis  Comet  That  the  value  of  the 
estate  of  the  testator  was  about  $200,000, 
and  that  tbe  Interest,  whatever  It  may  be,, 
that  the  defendant  Is  holding  as  trustee  for 
the  plaintiff,  is  worth  about  9S3,0GO,  and  that 
the  assets  on  hand  January  l,  1900.  which 
tbe  defendant  claimed  the  right  to  hold  as 
plalntlfTs  tnistee,  were  worth  $34357.16. 

Cteorge  A.  Comet  testified,  In  substance^  In 
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bis  own  behalf,  as  follows:  Tbat  he  was  S6 
years  of  age,  and  that  his  father  died  De- 
cember 20, 1S91,  at  the  age  of  71  years.  That 
during  bis  last  lllDeas  he  was  confined  to  bis 
room  and  bed  abont  two  weeeks,  and  tbat 
witness  nursed  him  the  last  11  days  of  bis 
sickness.  Plaintiff  offered  to  prove  "that  the 
relation  between  George,  the  plaintUT,  and 
his  father,  Francis,  deceased,  were  of  the 
most  cordial  and  affectionate  kind;  that  be 
nursed  his  father  through  his  last  Illness,  at 
his  father's  request;  that  bis  father  had  not 
only  affection  for  and  confidence  In  George, 
but  that  he  repeatedly  said  to  him  tbat  be 
(George)  was  going  to  get  the  same  sliare  in 
his  estate  that  the  other  children  would  get" 
That  be  was  not  married  at  the  time  of  bis 
father's  death,  but  with  the  knowledge  of 
his  father  be  was  keeping  company,  in  con- 
templation of  marriage,  with  Tillle  Klock, 
and  was  and  had  been  engaged  to  her  about 
five  years  at  that  time,  and  subsequently 
married  her  on  July  1,  1896.  That  plaintiff 
offered  to  show  that  prior  to  the  execution 
of  the  deed  of  January  14,  1892,  defendant 
knew  that  plaintiff  was  goli«  to  marry  TilUa 
Klock,  and  that  "it  was  a  matter  of  common 
family  knowledge  in  the  Comet  family";  but 
this  evidence  was  excluded  on  objection  of 
defendant  That  as  to  the  deed  of  January 
14,  1892.  be  testified  tbat,  after  bis  father's 
death,  be  and  bis  uncle  went  around  to  see 
people  in  North  St  tx)uis,  and  Tlaited  many 
saloons  and  drank  liquor  therein,  after  which 
he  went  to  St  Vincent's  Institution  to  rest 
That  he  stayed  there  about  two  weeks,  hav- 
ing gone  there  a  day  or  two  after  Obrlst- 
mas,  1891.  That  from  St  Vincent's  he  went 
to  the  defendant's  office  to  draw  some  mon- 
ey, when  be  (Henry)  handed  blm  the  deed 
of  January  14,  1892,  and  requested  him  to ' 
sign,  and  said,  "It  was  a  mere  matter  of 
form."  That  he  did  not  read  it  or  know  its 
contents,  but  asked  Henry,  tbe  defendant, 
"What  Is  It?"  and  be  said,  "It  la  a  mere 
matter  of  form  so  that  you  cannot  borrow 
money  on  your  Income."  In  reply,  witness 
said,  "If  tbat  la  it.  I  will  sign  it"  And  tbat 
he  did  so.  That  he  bad  not  been  consulted 
by  Henry  prior  to  that  time  In  regard  to  his 
execution  of  said  deed,  nor  had  the  plaintiff 
consulted  any  lawyer  about  It,  nor  did  he 
know  of  its  existence  until  be  went  to  Hoi- 
ry'a  office  as  previously  stated,  ^at  he  bad 
been  at  St  Vincent's  ever  since  the  funeral 
of  the  testator.  That  tbe  deed  was  signed 
and  acknowledged  in  tbe  office  of  tbe  defend- 
ant That  he  was  not  in  said  office  more 
than  20  or  30  minutes.  That  defendant  said, 
"It  is  Just  a  matter  of  form  that  yon  have 
to  sign,"  and  witness  said,  "What  does  It 
mean?"  He  said,  "So  that  yoo  will  not  loan 
money  on  your  income."  "Well,"  I  says,  "I 
would  do  that"  He  said,  "Sign  It"  and  I 
did  BO.  That  he  signed  and  acknowledged 
tbe  deed,  but  that  no  consideration  whatever 
was  paid  him  for  so  doing. 
On  cross-examination  Geo^  stated  that  he 


talked  with  no  lawyer  about  tbe  instrument 
of  January  14,  1892.  and  did  not  go  with 
Henry  to  see  any  lawyer;  tbat  he  did  not 
understand  the  effect  of  the  Instmment  and 
they  nevM  explained  It  to  him;  that  In  18^ 
Judge  Woemer  gave  him  (George)  a  copy  of 
thia  deed,  took  him  to  the  recorder's  office, 
and  Henry  gave  him  a  copy  of  the  deed,  and 
be  (George)  took  it;  tbat  he  (George)  con- 
sulted Judge  Woemer  about  the  will,  and 
he  referred  him  to  the  Judge's  son.  When 
he  slgnM  tbe  iastmment  of  November  11, 
1893  (with  reference  to  Ida's  estate),  be  was 
In  his  right  mind  and  bad  not  recently  re- 
turned from  St  Vincent's  or  any  other  hos- 
pital; the  other  members  of  the  family  were 
present  and  be  Just  signed  It,  without  read- 
ing It  Said  instrument  contains  the  follow- 
ing clause.  "And,  lastly,  all  the  residue  of 
said  personal  estate  shall  be  divided  in  ex- 
actly equal  proportions  between  all  the  un- 
dersigned heirs  of  said  Ida  M.  Cornet  with- 
out re^rd  to  the  question  as  to  whether  the 
same  were  related  to  her  by  tbe  full  blood, 
or  by  the  half  blood;  provided,  however,  that 
tbe  proportion  so  accruing  to  tbe  onderalgned 
George  A.  Comet  shall  be  delivered  to,  held 
and  administered  by  said  Henry  L.  Comet  as 
trustee,  subject  to  all  tbe  powers,  conditions 
and  atipalations  contained  In  a  certain  trust 
agreement  heretofore  entered  into  between 
said  two  parties,  dated  January  14,  1892, 
and  recorded  In  the  recorder's  offl(%  of  tbe 
city  of  St  Louis,  in  Book  1050,  page  S09." 
That  be  signed  the  agreement  with  reference 
to  his  brother  William  J.'s  estate,  dated 
March  22,  1900,  mentioned  In  the  answer. 
He  knew  it  was  another  Inheritance.  He 
was  In  California  in  1900  and  supposes  tbe 
paper  came  to  him  through  the  malls.  He 
I  signed  without  reading  It  Henry  was  doing 
all  the  business  for  them,  and  he  trusted 
Henry.  Said  instmment  recites  tbe  terms 
of  the  will  of  William  J.  and  contains  spe- 
cific reference  to  tbe  Instmment  of  January 
14,  1892,  In  substance  as  abstracted  by  plain- 
tiffs, as  follows:  "That  whereas  William  J. 
Comet  by  his  will  of  December  11,  1893, 
duly  probated,  made  certain  bequests,  to  wit, 
thirteen  In  number,  r^iglons  and  charitable, 
and  a^regating  eight  thousand  five  hundred, 
and  recites  the  subsequent  parts  of  tbe  will, 
whereby  said  Comet  bequeathed  to  bis  moth- 
er, Julia,  and  his  sister.  Isabella,  and  his 
brothers,  George,  John  F.,  and  Henry  L.,  each 
an  equal  part  of  all  his  property,  real,  per- 
sonal, or  mixed,  then  possessed  or  thereafter 
acquired,  on  condition  that  the  share  going  to 
George,  whether  real  or  personal,  should  be 
placed  In  the  bands  of  Henry  as  trastee  for 
the  use  and  braeflt  of  George,  upon  the  same 
tmsts,  conditions,  and  directions  in  all  re- 
spects as  set  forth  in  the  Indenture  and  de- 
clared of  trust  of  January  14,  1892."  Mrs. 
Comet  Sr.'s,  signature  app^irs  first  Mrs. 
Henneman's  second,  and  George's  third  to 
said  Instmment  of  March  22,  190(^  with  lef- 
eroice  to  William  J.'a  estate 


Digitized  by 


OOBNET  T.  OOBMXX 


127 


The  plalatur  offered  modi  idditional  evi- 
dence, which  was  excluded  by  the  court  on 
obJectloD  of  defendant,  which  may  be  no* 
tlced  presently. 

E.  V.  P.  Bchueiderbahn,  a  member  of  the 
St  Louis  bar,  stated  that  he  was  related  to 
the  parties  to  the  Boit  In  the  latter  part  of 
ISOOt  he  was  consulted  by  plaintiff  George, 
"and  the  matter  was  put  to  him  for  thor- 
ough  examination."  He  was  to  examine  in- 
to the  several  estates  of  the  beneficiaries, 
and  the  instrument  of  January  14,  1892,  and 
ascertain  the  rights  of  George  In  respect  to 
the  power  of  disposition  on  his  part  and  the 
rights  of  bis  wife  should  she  surrlTe  him. 
Witness  had  no  reason  to  beliere  that,  be- 
fore that  tlme^  idalntUfs  were  advised  as 
fully  as  be  afterwards  advised  them.  Wit- 
ness made  an  extended  examination  and 
gave  his  advice  to  plalntUCs  in  the  latter  part 
of  1907.  He  gave  them  no  final  opinion  as 
to  their  rights  under  the  will  and  deed  of 
January  14,  1892,  for  a  year  after  they  first 
consulted  him.  About  the  spring  of  1907, 
witness  expressed  doubts  as  to  George's 
right  of  dl^ositlon  and  that  his  wife  would 
be  entitled  to  take  anything  should  she  sur- 
vive him  nnder  the  terms  "heirs  at  law." 
Witness  prepared  the  agreement  offered  in 
evidence  in  connection  with  the  testimony  of 
George  Oomet  (excluded)  and  got  the  con- 
sent <a  all  except  Henry  to  bis  signature. 

Mrs.  Tinie  Cornet  testified  that  she  was 
married  to  the  plaintiff  George  July  1,  189a 
When  she  and  her  husband  went  to  consult 
lb-.  Sdmdderhahn  **that  was  the  first  time 
she  bad  heard  her  husband  did  not  have 
anything.  She  knew  nothing  about  the 
deed."  Prior  to  her  marriage,  she  had  not 
discussed  with  tiie  defendant  Hairy  her  hus- 
band's interests  or  property  rights.  Cross> 
examination:  She  did  not  know  defratdant 
Henry  before  marriage.  She  did  not  In- 
form blm  of  her  Intended  marriage  with  his 
brother. 

Hi:^  Huendi,  Judg^  of  division  Na  1,  dr- 
cnit  court,  testified  that  before  he  went  on 
the  bendi  he  was  consulted  by  Hoiry  L. 
Comet  regarding  the  will  of  Francis  Comet, 
deceased,  especially  as  to  the  character  of 
the  estate  that  it  gave  to  George  A.  Comet, 
and  that  he  drew  the  deed  of  January  14, 
1892,  c<mTeylng  Georges  interest  therdn  to 
Henry  as  trustee.  He  did  not  recall  having 
seen  Mr.  George  Comet  more  than  once,  and 
that  Interview  ma  preceded  by  a  call  by 
Hairy,  who  was  a  dleut  of  his  firm  (Lubke 
k  Mnench),  which  took  place  a  day  or  long- 
et  before^  and.  after  that  confermoe,  Henry 
brought  George  to  witneaB*  office,  and  they 
bad  a  couTersation  about  the  proposed  paper 
finstnnDOit  of  January  14,  1892).  Witness 
was  not  certain  whether  at  that  time  he  had 
drafted  the  paper.  He  identtfi^  Oie  liwtra- 
ment  January  14,  1892,  as  being  the  in- 
strnmeut  to  wtalch  he  retered.  He  draft- 
ed It  'TlM  purpose  of  it  was  explained  to 
George;,  but  wbethw  It  had  been  drawn  aft- 


erward witness  Is  not  certain.  George  atatr 
ed  he  wanted  such  a  paper.  Being  shown 
the  instrument  ot  January  14,  1892,  Vltness 
stated  that  the  only  feature  he  remembered 
was  "the  feature  by  which  It  was  either  sno> 
ceaafnlly  or  unsuccessfully  Intended  to  crei^ 
what  (witness)  designated  at  the  Ume  as  a 
'spendthrift  trust'  That  feature  was  dis- 
cussed with  Mr.  Cornet  and  the  statement 
made  by  Heory  In  his  (witness')  presence  and 
assented  to  by  him  (Georg^ ;  that  is  to  say. 
he  (George)  stated  that  was  what  he  want- 
ed; that  his  habits  were  such  that  he  was 
afraid  of  hims^;  that  he  would  be  afraid 
that  he  ml^t  be  induced  to  dgn  away  things 
or  BBsoiA  his  mon^  recklessly  when  nnder 
the  InflUCTce  of  strong  drink,  whldi  unfor- 
tunately had  at  that  time  taken  possession 
of  him,  and  that  feature  of  It  he  (witoess) 
remembered  distinctly  being  discussed." 
Witness  further  explained  to  George  that  he 
(witness)  did  not  think  that  under  the  wlU 
"the  terms  were  stringent  enough,"  which 
he  (witnesi^  understood;  and  (witness)  tried 
to  explain  this  to  be  a  spendthrift  trust 
Witness  did  not  see  George  again  after  that 
Interview. 

Oross-examlnatlon:  Witness  was  unc^taln 
whether  this  talk  with  George  took  place 
prior  to  the  drafting  of  the  instrument  or 
subsequently.  It  was  quite  as  likely  that  he 
drew  it  after.  Before  the  interview  with 
Geoi^  and  Henry  together,  witness  had  con- 
ferred with  Henry  abont  drafting  the  in- 
strument Witness  steted  that  in  drawing 
the  instrument  of  January  14,  1892,  he  "en- 
deavored not  to  upset  anythhig  that  nil£bt 
have  been  said  In  the  will,  or  any  rights 
that  Mr.  Comet  got  under  the  wlU.  Thdr 
object  was  to  further  provide  Mr.  Comet 
against  his  own  weakness.  We  drew  the  In- 
strument, more  as  a  matter  of  abundant  pr^ 
caution  than  anything  else.  Mr.  Comet  had 
doubte,  and  I  had  doubte,  whether  or  not 
under  that  section  of  the  will  that  yon  have 
referred  to— I  believe  it  Is  6— -thore  w^ 
really  a  *spendthrift  trust'  created,  alttiongh 
to  my  mind  it  conveyed  an  Intentlm  on  the 
part  of  the  testator  to  protect  his  son  against 
any  eventualities  of  the  kind,  any  weakness 
of  his;  and  In  order  to  make  that  matter, 
if  possible,  stronger— to  put  it  where  It 
mU;ht  be  more  effective  If  possible— the  In- 
strument was  drawn;"  Witness  had  no  rec- 
ollection why  he  had  used  the  words  "per 
stirpes"  in  the  Instrument  of  January  14, 
iSBS,  but  had  no  doubt  (bat  be  had  a  pur- 
pose in  using  them.  *'It  was  only  a  few 
days  between  Henry's  first  vfelt  and  his  vis- 
it with  George.  He  has  some  ftilnt  reoollec- 
Hon  of  hearing  of  George  having  been  In  the 
hospital  at  cme  time,  but  does  not  recollect 
tliat  'George  came  with  his  brother  to  the  of- 
fice from  the  luMpitel.  He  had  no  recollec- 
tion OUit  George  had  been  and  sun  was  at 
the  hospital  as  a  lestflt  both  of  an  injury  and 
pertiaps  also  of  his  unfortunate  hSblt  Wit- 
ness did  have  a  faint  recollectloii  of  bearing 
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he  had  been  or  at  one  time  wu  In  the  hos- 
pital, bat  the  reasons  for  It  he  did  not  re* 
member;  nor  conld  he  remember  in  what 
connection  he  had  learned  this."  Witness 
was  taring,  as  he  recalled  it,  to  secnre  Oeorge 
as  to  his  own  property  interests  asainst  bis 
own  Improvidence  and  habits. 

Henry  L.  Cornet  testified  in  his  own  be- 
half as  follows:  "1  engaged  in  the  real  estate 
boBlnesa  In  St.  Lonis  28  years.  Knew  plain- 
tiff TllUe  abont  three  months  prior  to  ber 
marriage  with  George."  Prior  to  1896,  wit* 
HOBS  knew  nothing  of  any  contonidated  mat^ 
rlageu  As  to  the  Instrument  of  Janoary  14, 
18^:  "I,  knowing  his  habits  as  well  as  I  did, 
and  baving  prerlons  experience  with  cases 
similar  to  it,  I  thontflt  It  would  be  w^  to 
take  all  due  inrecantlon  against  haTing  any 
bills  or  claims  sent  to  tbe  office  that  he  may 
have  given  on  Ulb  outside  against  the  In- 
come which  was  to  aorue  from  this  trust 
fnnd ;  and  I  was  not  quite  clear  in  my  own 
mind,  from  reading  the  vill,  as  to  whether 
or  not  it  empowered  me  snfflclently.  I  took 
It  up  to  Judge  Muench's  office;  or,  In  the 
first  place,  I-  went  to  his  office  and  spoke  to 
him  on  the  subject,  what  I  was  trying,  In  ad- 
vance, to  avoid.  He  said  to  bring  up  the 
will  and  be  would  look  It  over,  and  be  then 
suggested  some  sort  of  document  along  the 
lines  covered  by  this  instrument  Aud  In  a 
day  or  two  I  brought  up  tbe  will,  and  he 
called  me  up  shortly  afterwards  and  said 
that  he  suggested  my  bringing  in  the  brother 
— George — and  seeing  whether  be  would  he 
satisfied  about  signing  a  document  of  that 
kind.  So  as  to  overcome  that  particular 
point — that  Is,  as  to  protecting  myself  against 
having  these  orders  sent  In  on  me — I  did 
ttiat"  Witness  visited  Judge  Muench  with 
George.  The  instrument  had  not  then  been 
prepared.  Judge  Muench  stated  to  George 
that,  although  In  his  opinion  he  thought  the 
win  probably  was  sufficient  to  cover  the 
point  of  witness  being  able  to  prevent  any 
Judgment  or  Hens  on  Geoige's  Income,  to 
avoid  any  question,  a  paper  could  be  drawn 
up  which  would  entirely  eliminate  the  doubt 
Wltnees  requested  the  Judge  to  draw  up  such 
a  paper.  He  called  for  it  In  a  couple  of 
weeks  or  ten  days  and  had  it  In  his  office  the 
first  time  George  came  In,  "and  I  told  him 
that  that  was  a  document  drawn  on  the  line 
that  we  had  discussed  In  Judge  Muench's 
office,  and  he  could  sign  It  So  then  I  sent 
out  or  went  out  and  got  Mr.  Chapmen,  who 
was  then  In  a  nearby  office,  to  take  the  ac- 
knowledgment after  he  signed  It;  and  that 
was  the  end  of  it" 

Cross-examination:  Witness  had  heard  of 
the  plaintiff  Tlllle  Cornet  for  perhaps  five  to 
seven  years  prior  to  her  marriage  with 
George.  Adced  if,  following  their  father's 
deatli,  George  was  not  for  several  weeks  In 
the  Hnllanphy  Hospital,  witness  said  It  bad 
occurred  so  often  he  could  not  recall  tbe 


various  times  and  did  not  know  as  to  that 
special  time,  and  did  not  recall  that  be  got 
George  to  come  from  the  hospital  to  go  with 
him  to  Uie  office  of  Lubke  *  Huoidi,  and 
does  not  know  whether  George  at  tiiat  time 
was  in  a  serionsly  dieted  physical  and 
mental  condition,  ctmseqnent  upon  excesses 
and  upon  an  accident  Does  not  say  these 
things  were  not  so,  hnt  simply  not  to  bis 
knowledge.  Does  not  recall  whether  George's 
condition  was  as  Indicated  by  counsel.  Could 
not  say  whetbw  George  read  the  lnstmm»it 
of  January  14,  1882,  or  not;  does  not  think 
he  read  it  to  him  or  went  over  it  with  blmu 
Bring  asked  it  be  claimed  to  be  handling 
George's  estate  under  tbe  will  of  tbelr-father 
or  under  the  tnstmment  of  January  14, 18^ 
objection  was  Interposed  by  the  deCmdantp 
which  was  sustained  by  the  court;  the  court 
stating:  "My  view  of  the  siU>Ject  was  that 
he  must  necessarily  act  under  the  will,  in 
respect  to  that  properly ;  and  the  instrument 
of  January  14,  1892,  was  absolutely  Inopera- 
tive  or  void  in  so  far  as  It  attempted  to  con- 
trol or  dispose  of  the  property  which  came 
to  Mr.  Comet  as  trustee  under  the  fifth  item 
of  the  wilL"  No  consideration  was  given  for 
the  instrument 

Kebuttal:  Defendant  Isabella  Henneman 
was  pUced  upon  the  stand  by  tiie  plaintiff 
and  was  asked  whether  or  not,  so  tar  as  her 
Interest  as  a  daughter  of  Francis  Comet 
was  concerned,  she  had  any  objection  to  ber 
brother  having  his  estate,  and  If  she  bad  any 
objection  to  his  wife  having  her  interest 
as  a  wife  in  such  property.  An  objection 
was  made  and  sustained.  At  the  conclusion 
of  all  of  the  testimony,  plaintiff's  counsel 
then  stated:  "I  ask  leave  to  amend  the  peti- 
tion alleging  that  George  A.  Comet  had  un- 
der this  will  an  equitable  estate,  In  fee  sim- 
ple, and  ask  that  the  court  so  construe  the 
will.  The  Court:  The  application  will  be 
denied."  To  this  ruling,  the  i^aintlffs  duly 
excepted,  as  they  did  to  all  adverse  rulings 
heretofore  noted. 

The  court  found  for  tiie  defendants,  and 
entered  a  decree  accordingly.  In  due  time 
and  In  proper  form  plaintiffs  filed  their  mo- 
tion for  a  new  trial,  which  was  by  the  court 
overmled,  and  plaintiffs  duly  excepted.  Aft- 
er taking  the  proper  preliminary  steps,  the 
plaintiffs  appealed  the  cause  to  thla  court, 
and  have  assigned  the  following  errors:  "(1) 
The  court  erred  in  not  entering  a  proper  de- 
cree. (2)  The  court  erred  in  refusing  the 
plaintiffs'  request  at  tbe  conclusion  of  all 
the  testimony,  of  leave  to  amend  their  peti- 
tion so  as  to  allege  therein  that  George  A. 
Cornet  had,  under  the  will,  an  equitable  es- 
tate in  fee  simple  and  to  pray  that  the  court 
so  coustrae  the  will.  0)  The  court  erred  in 
refusing  to  cancel  the  instrument  of  January 
14,  1892.  (4)  The  court  erred  in  not  con- 
struing the  win  of  Francis  Comet  (5)  The 
court  erred  in  excluding  testimony  to  show 
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the  relattoos  exWliiff  between  the  plaintiff 
George  A.  Cornet  and  tbe  teatator,  Francis 

Comet" 

Ryan  &  nrbompson,  of  St  Lonls,  for  ap* 
pellants.  Luther  Ely  Smith,  of  St  Louis, 
toT  reepondents. 

WOODSON,  T.  (after  stating  the  facta  aa 
above).  [1]  L  The  assignment  of  error  pre- 
sents nnnierons  qnestions  for  determination, 
and,  tn  logical  order,  we  shonld  first  dispose 
of  the  one  which  complains  of  the  action  of 
tbe  trial  court  In  refusing  appellants,  at  tbe 
close  of  the  Introduction  of  the  eTldence, 
permission  to  amend  their  bill  or  petition. 

Because  of  the  great  length  of  the  petl- 
tlon,  we  have  seen  proper  to  state  the  sub- 
stance of  It  Instead  of  copying  It  in  full.  In 
the  statement  of  tbe  case;  and,  by  reading 
the  petition  thus  condensed,  it  will  be  seen 
tbat  pleader  attempted  to  state  facts  which 
would  warrant  a  construction  of  the  will  and 
a  cancellation  of  the  deed  of  January  14, 
1S92,  made  by  Oeoi^e  Oomet  to  Henry  L. 
Comet;  and  by  reading  the  prayer  of  the 
hill,  which  la  oopled.ln  the  statement  of  the 
case,  It  will  be  seen  that  the  pleader  ex- 
pressly asks  for  a  construction  of  the  will 
and  a  cancellation  of  said  deed. 

While  It  Is  true  the  prayer  of  the  bill, 
technically  speaking,  constitutes  no  part  of 
the  bill  proper,  yet  ^en  yrhea  the  charging 
part  thereof  is  doubtful  and  uncertain  In 
m^nli^,  I  see  no  good  reason  for  holding 
tbat  the  prayer  may  not  be  resorted  to  for 
the  purpose  of  throwing  light  upon  the  in- 
tention of  the  pleader,  and  give  color  and 
character  to  the  bill,  especially  where  all  the 
fftcts  of  the  case  are  so  fully  stated  as  they 
are  In  this  case.  These  views  find  support  In 
sections  17S7  and  1794.  B.  S.  1909.  The  for- 
mer section  provides  that  suits  may  be  In- 
Btltnted  by  filing  In  the  "oflace  of  the  clerk 
of  the  proper  court  a  petition  setting  forth 
plaintiff's  cause  or  causes  of  action,  and  the 
remedy  sought"  etc.  And  the  latter  provides 
that:  "The  petition  la  the  first  pleading— 
what  It  shall  contain.— The  first  pleading  on 
the  part  of  the  plaintiff  is  the  petition, 
which  shall  contain:  First  the  title  of  the 
cauae,  specifying  the  term,  the.  name  of  tbe 
court  and  county  in  which  the  action  is 
brought  and  the  names  of  the  parties  to  the 
action.  plahiUffs  and  defendants ;  second,  a 
plain  and  condae  statraaait  of  the  tftcta  eoa- 
stltatlng  a  cause  of  action,  withoat  mmec- 
easary  rep^tlon;  third,  a  donand  of  the  re- 
lief to  whldi  the  plaintiff  may  si^pose  him* 
■elf  entitled.  If  the  recovery  of  money  be 
demanded,  the  amonnt  thereof  shall  be  stat- 
ed, or  such  facts  as  will  enable  the  defend- 
ant and  the  court  to  aacertaln  tbe  amount 
demanded."  These  sectiona  of  the  statute 
eEpresaly  require  that  tbe  foots  of  the  case 
be  stated,  and  that  the  pleader  must  state 
the  relief  wbldr  he  may  suppose  he  la  enti- 
tled to  baaed  thexeon. 
1MS.W.-0 


nie  prayw  la  tbe  corollary  of,  and  la  nee- 
esaarUy  predicated  upon,  tbe  fticta  stated, 
and  abowa  clearly  what  tbe  pleader  bad  In 
mind  and  what  he  was  undertaking  to  state. 
All  of  tboae  matters  appearing  upon  the  face 
of  tbe  btU,  the  defendants  could  not  ftUl  to 
see  them  and  understand  what  the  plaintiffs 
were  sedclng.  These  obaerratlcHis  find  sup- 
port In  tba  following  language  of  tiila  court 
taken  fnnn  the  oirinlim  In  the  caae  at  If  Uli- 
ken  V.  Commission  Oo.,  202  Ma  687,  loa  dt 
664. 100  &  W.  604,  608,  viz.:  "An  answer  or 
other  pleading  In  a  cause,  when  offered  in 
evidence,  should  b^  c<Histmed  by  tbe  ooort. 
Just  aa  deeds  or  other  written  Instramuits 
are  construed.  The  object  to  be  attained  in 
the  construction  of  a  wrlttw  Instrument  Is 
to  get  at  the  real  Intention  of  the  parties. 
Burress  v.  Blair,  61  Mo.  138;  Ecehrlng  v. 
Muemmlnghoff,  61  Mo.  403  [21  Am.  Rep.  402]. 
Effect  should  be  given  to  the  whole  and  ev- 
ery part  of  a  written  Instrument  Calloway 
V.  Henderson,  130  M&  loc.  dt  86  [32  8.  W. 
34]."  The  same  rule  of  construction  api^les 
equally  well  to  a  petition  filed  in  a  cause. 
It  Is  the  duty  of  the  court  in  construing  any 
pleading  to  scan  It  from  its  four  corners,  and, 
If  by  so  doing  it  appears  that  a  good  cause 
of  action  or  defense  is  stated  therein,  then  it 
Is  not  subject  to  the  criticism  tbat  it  does 
not  state  a  good  cause  of  actkm,  or  a  valid 
defense,  as  the  case  may  be. 

We  are  therefore  of  tbe  opinion  that  the 
blU  stated  a  good  cause  of  action  for  a  con- 
struction of  the  will  and  for  the  cancellation 
of  the  deed  of  January  14,  1802. 

[2]  But  Independent  of  the  foregoing  ob- 
servations, section  1848,  B.  S.  1900,  provides 
that:  "Amendment  before  final  Judgment — 
The  court  may,  at  any  time  before  final 
Judgment  in  furtherance  of  Justice,  and  on 
such  terms  as  may  be  proper,  amend  any  rec- 
ord, pleading,  process,  entry,  return  or  other 
proceedings,  by  adding  or  striking  out  the 
name  of  any  party,  or  by  correcting  a  mis- 
take in  the  name  of  a  party,  or  a  mistake 
In  any  other  respect  or  by  inserting  other  al- 
legations material  to  the  case,  or  when  the 
amendment  does  not  diange  substantially 
the  claim  or  defense,  by  conforming  the 
pleading  or  proceeding  to  the  facts  proved." 
Under  the  express  language  of  this  statute, 
if  the  trial  court  was  of  tbe  opinion  that  the 
bill  was  defective  In  the  manner  suggested, 
then  dearly  It  should  have  permitted  the 
plaintiffs  to  have  amended  their  bill  aa 
I»ayed  by  them ;  and,  baring  x^naed  to  do 
so,  it  committed  error. 

II.  This  brli^  us  to  tbe  consideration  of 
the  action  of  the  court  In  refusing  to  oraatme 
the  will  of  Frauds  Comet  deceased.  TUb 
is  tbe  primary  and  basic  queatlon  presented 
by  this  record.  It  not  only  creates  and  gives 
to  Oeorge  Comet  whatever  interest  or  estate 
be  has  or  bad  in  bis  father's  estate,  bat  it 
alao  lies  at  tbe  very  foundation  of  tbe  prtn- 
dsHM  of  law  and  rules  ct  conatniction  wbldi 
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Korem  tbe  valtdltr  of,  and  tbe  coustractioji 
to  be  placed  opon,  the  deed  from  (ieorge  Cot- 
net  to  Henry  I*.  Comet,  dated  January  14, 
1882.  It  necessarily  follows,  firom  the  con- 
clusions announced  In  paragraph  1  of  this 
opinion,  that  tbe  court  erred  in  not  constru- 
ing the  will  of  Francis  Cornet  as  prayed  by 
tbe  appellants;  but,  having  failed  to  bo  do,  It 
devolves  upon  this  court  to  construe  it  here. 

[3]  There  are  but  two  paragraphs  of  tbe 
will  which  challenge  our  attention,  and  they 
are  the  third  and  fifth.  The  former  gives, 
devises,  and  bequeatbs  all  the  residue  of 
tbe  testator's  property  to  his  "beloved  wife 
and  aforenamed  children  in  equal  shares, 
to  be  divided  amoug  them  in  kind  or  the 
same  may  be  sold  as  they  may  deem  most 
advantageous  or  as  may  be  agreed  upon  by 
them,  and  for  the  purpMe  of  preservation  of 
the  property  until  division  is  made,  I  ap- 
point my  son,  Henry  Cornet,  trostee;  be 
shall  take  charge  of  all  my  real  estate  ex- 
cept that  as  described  in  item  1,  until  a  divi- 
sion is  had;  he  shall  account  for  all  income 
and  disbursements  for  keeping  in  repair  the 
sdme  and  pay  over  the  net  proceeds  after 
charging  a  reasonable  compensation,  for  his 
services,  to  my  said  wife  and  aforenamed 
children  in  equal  shares,  quarterly."  The 
testator  by  this  language  has  glv^  to  his 
wife  and  six  children  all  of  his  estate,  both 
the  real  and  personal,  mentioned  In  this  par- 
agraph of  the  will.  In  equal  parts;  that  Is, 
each  one  of  them  was  given  an  undivided 
one-seventh  of  said  estate  without  any  words 
of  limitation  whatever,  as  to  the  character 
or  duration  thereof,  save  and  except  his  son 
Henry  L.  Oomet  was  made  trustee'  of  all 
of  said  lands,  for  the  purpose  of  preserva- 
tion, etc.,  until  a  division  of  them  could  be 
made  among  the  devisees  in  kind,  or  In  sneb 
other  manner  as  they  might  agree  upon. 
This  paragraph  of  the  will  gave  to  tbe  wife 
of  the  testator  and  to  each  of  his  six  child- 
ren one  undivided  one-seventh  of  said  estate 
in  fee  simple.  See  section  570,  R.  S.  1909, 
wblcb  is  the  same  as  section  4546,  R.  S.  1899, 
and  section  8912,  R.  s.  1SS9.  If  there  was 
no  other  additional  language  contained  in  the 
will  than  that  found  In  tbe  third  paragraph, 
and  before  quoted,  there  could  t>e  no  room 
for  controversy  as  to  tbe  character  of  tbe 
estate  derleed  to  George  Oomet  The  lan- 
guage tuere  used  gives  to  bim  a  fee-simple  es- 
tate In.  and  to  an  undivided  one-Boventh  of 
said  estate,  as  clearly  aa  It  gives  to  the  -wiA- 
ow  and  eadi  of  tbe  other  children  a  tee^lm- 
ple  estate  in  and  to  tiiehr  respective  shares 
thereof,  which  Is  not  qneatloned.  This  la 
troe  for  the  slmide  reason  that  tbe  same  lan- 
guage of  the  will  which  gives  to  them  Oidr 
Interest  in  the  estate  also  i^ves  to  George  his 
Intnest  therein. 

We  do  not  ottderstand  ooonsd  fbr  respoud- 
eata  to  deny  the  correctness  of  the  proposi- 
tion last  stated,  bnt  tbeSr  ctmtoition,  if  we 
correctly  understand  than.  Is  that  paragraph 


6  of  tbe  will  must  be  read  with  and  con- 
strued together  with  said  paragraph  3,  and. 
that,  when  so  read  and  constmed,  It  deatioys 
George's  fee-simple  estate  In  and  to  said 
property,  and  creates  in  his  behalf  a  spend- 
thrift trust;  that  is,  his  entire  fee-simple  es- 
tate which  was  given  to  him  by  paragraph 
3  of  the  will  was  destroyed  by  paragraph  & 
thereof,  and  that  the  latter  gave  to  Henry  L. 
Comet  said  one-seventh  of  said  estate  in  trast^ 
for  the  purpose  of  managing,  controlling, 
and  collecting  the  Issues,  rents,  and  profits 
thereof,  which,  less  the  ex[>enseB  and  compen- 
sation for  the  services  of  trustee,  were  given 
to  George  for  life  and  after  his  death  the 
trust  will  cease,  and  that  said  one-seventh 
of  &ald  property  will  go  to  the  heirs  of 
George,  whoever  they  may  be.  The  language 
of  paragraph  5,  which  it  is  contended  de- 
stroyed the  fee-simple  estate  given  to  George 
by  paragraph  3  of  the  will,  la  as  follows: 
"The  share  going  to  my  said  son,  George  A. 
Cornet,  be  It  real  or  personal  property,  shall 
be  placed  in  the  hands  of  my  said  son  Henry 
L.  Comet,  in  trust  for  the  benefit  of  said 
George  A.  Comet,  he^  the  said  Henry  Ij.  Cor- 
net, as  such  trustee,  to  manage  such  trust 
fund,  and  to  make  the  same  productive  in 
such  manner  as  he  may  deem  most  safe  and 
advantageous,  and  the  Income  thereof,  after 
deducting  the  necessary  expenses  and  a  rea- 
sonable compensation  for  his  services  to  ^- 
ther  pay  over  to  tbe  said  George  A.  Comet  in 
quarterly  installments,  or  at  his,  said  trustee's 
option,  to  lay  It  out  in  such  manner  as  he 
deem  most  beneficial  to  said  George  A.  Cor- 
net, and  after  tbe  decease  of  George  A.  Cor- 
net aald  trust  fund  shall  go  to  his  belra  In 
law  and  thereupon  the  trust  shall  cease.  My 
son  Henry  U  Comet  shall  not  be  required  to 
give  security  for  tbe  ftithfol  execution  of  the 
tmst" 

The  question  now  presented  Is:  Does  the 
language  Just  quoted  have  the  effect  of  en- 
tirely destroying  the  fee-simple  estate  given 
to  Geor^  by  paragraph  8,  and  Invest  It  in 
Henry  as  trustee,  for  the  purpose  of  collect 
Ing  the  rents  and  profits  thereof  and  paying 
the  net  proceeds  thereof  to  George,  as  he 
(Henry)  may  deem  best? 

[4]  It  is  elemmtary  that.  Id  ccniBtmlng  a 
will,  tbe  Intention  of  the  testator  should  nev- 
er be  lost  8U;bt  of,  and  that  Intentloii  ttbould 
be  gathered  from  a  reading  of  the  entire  irill 
In  the  Ti&t  of  the  clreomatances  SDnronndlng 
him  at  the  time  of  Its  execnUoL 

[S]  It  is  also  a  fundamental  rule  of  con- 
stnwtlon  that  a  will,  like  all  other  written  in- 
struments, should  be  so  cimstmed  as  to  give. 
It  possible,  fan  force  and  effect  to  eadi  and 
all  paragraphs  tta»eot  Armor  T.  Frey.  226 
Mo.  6M,  1^  B.  W.  488. 

In  the  light  of  ttiese  fundamental  rules  ot 
construction,  let  us  examine  first,  what  was 
the  intention  of  ttie  testator,  as  gatimed 
tkem  a  reading  of  the  entire  win ;  and,  sec- 
ond, can  the  will  be  so  construed  as  to  glTe 
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ftiU  tone  and  effect  to  kU  of  Its  xwoTlaiona? 

The  record  In  this  case  abowa  that  the  tee- 
Utor,  at  tbe  time  ot  making  and  publidibv 
Us  vsn,  waa  about  70  yean  of  age,  of  sound 
mind,  rbe  Judgment,  and  possessed  floe  busi- 
ness qnalJflcattons ;  that  he  had  a  devoted 
wtTe  and  six  bright,  loving  children,  all 
upon  the  best  of  terms,  and  cooBtltutlng  an 
InteU^cmt,  taap^  family.  There  is  not  a 
breath  of  erldence  that  tends  to  show  that 
there  was  any  malice,  ill  will*  or  bad  feeling 
existing  betwe^  any  of  tbem.  There  waa 
nothing  at  that  time  to  mar  the  pleasure 
and  happiness  of  that  lorlng  family,  except 
tbe  besetting  sin  of  Geo^e,  before  mention- 
ed. He  was  a  traveling  maut  and  when  not 
drlnUng  he  was  a  man  of  ordinary  good 
seuse^  and  possessed  ordinary  business 
abili^;  but  frequently  be  would  go  on 
sprees,  which  would  last  sometimes  fof  days 
and  at  others  for  weeks,  which  greatly 
weakened  and  depleted  his  physical  and 
mental  condition  so  much  bo  that  frequently 
he  would  have  to  be  sent  to,  or  he  would 
go  to,  some  hospital  for  treatment,  and  while 
In  that  condition  would  spend  and  squander 
his  money  and  proper^  improvldently.  It 
was  under  these  conditions  that  the  testator 
made  bis  will,  disposing  of  his  estate  to  his 
wife  and  children,  all  of  whom  he  loved 
equally  well,  and  by  the  third  paragraph 
thereof  he  gave  th^  equal  shares  in  his 
estate,  as  previously  stated.  This  equal  divi- 
sion of  bis  estate  among  bis  wife  and  children 
Is  indicative  of  a  Just  mind  and  of  a  sensi- 
bility of  the  testator's  duty  to  make  equal 
provision  for  those  who  were  the  natural 
objects  of  bia  bounty.  If  the  will  had  stop- 
ped there,  It  would  have  suggested  to  the 
ordinary  mind  that  the  testator  was  not  so 
solicitous  of  the  further  welfare  and  happi- 
ness of  bia  son  George,  as  if  it  bad  gone  fur- 
ther and  made  some  suitable  provision  for 
the  protection  of  hla  heritage  against  his 
own  improvidence.  But  seeing  Geoi^e  and 
knowing  his  besetting  sin  as  well,  If  not 
better,  than  any  one  else,  evidenUy  was 
moved  by  bis  love  and  anxiety  for  his  son's 
future^  he  did  not  stop  short  of  what  ordi- 
nary prudence  and  foresight  would  have  dic- 
tated, but  he  went  further,  in  so  far  as 
George  was  concerned,  after  making  him  an 
equal  devisee  with  his  mother  and  brothers 
and  sisters,  placed  his  share  of  the  estate 
in  the  hands  of  his  brother  Henry  as  trustee, 
who  had  shown  himself  to  be  a  good  business 
man  and  a  man  of  affairs,  for  the  use  and 
beoeflt  of  George,  with  power  and  authority 
on  tile  part  of  Henry  to  manage  and  control 
said  trust  estate  in  such  manner  as  be  might 
deem  best  to  make  them  safe  and  produc- 
tlve,  with  directions  to  pay  the  income  there- 
of, after  deducting  the  necessary  expenses 
of  the  trust,  together  with  reasonable  com- 
pensation to  himself  for  his  services  as  sadi 
trustee,  over  to  George  A.  Comet  In  quarter- 
ly inataUmeoti^  or  at  Us  (said  tmstee'Q)  oi>- 


tion  to  Inyest  It  in  snch  manntf  as  he  ndgiht 
deem  most  beneficial  to  George,  and  that  af- 
ter the  death  of  George  said  trust  estate 
should  go  to  hla  h^rs  at  law,  and  thereupon 
the  trust  should  cease. 

From  these  considerations.  It  seems  per- 
fectly clear,  firom  reading  the  ratlre  will, 
that  it  was  the  Intention  of  the  testator  to 
make  all  of  hla  children  equal  bai^daries 
In  the  estate ;  but,  recognl^ng  the  weakness 
of  his  son  Oeo^^  be  idaced  his  share  of 
the  estate  In  the  bands  of  a  trustee  to  man- 
age vid  control,  with  directlfras  to  pay  over 
the  net  Income  to  him  for  life,  and  upon  bis 
deatii  the  trust  aOiould  cease  <uid  Qeorgtfs 
Interest  therein  should  go  to  his  heirs  at 
law,  !rbis  contention  not  only  gives  full 
force  and  effect  to  the  Intention  of  the  testa- 
tor, as  gathered  from  reading  tbe  entire 
will,  but  It  also  conforms  to  the  rule  which 
requires  that  sudii  a  oonstruetlon  shall  be 
givai  which  will  give  full  force  and  dEeet  to 
each  and  every  part  and  paragraph  of  the 
wllL  But  If  we  construe  the  will  as  counsd 
for  respondents  contend,  namely,  that  the 
fifth  clause  thereof  destroys  tbe  entire  estate 
given  to  George  by  the  third  clause  thereof, 
and  creates  in  favor  of  George  Comet,  la 
lieu  thereof,  only  a  spendthrift  trust,  then 
we  would,  by  such  construction,  eliminate 
therefrom  practically  all  of  paragraph  8  of 
the  will,  in  so  far  as  it  relates  to  George's 
Interest  which  gives  him,  as  previously 
shown,  an  unqualified  fee  in  and  to  an  un- 
divided one-seventh  of  his  father's  estate. 
Such  a  construction  would  also  do  great 
violence  to  much  of  the  language  of  para- 
graph 6  of  the  wUl.  But  preliminary  to  this, 
it  should  be  borne  in  mind  that  said  para- 
graph 8  not  only  gave  George  A.  Comet  an 
undivided  one-seventh  of  his  father's  estate 
In  fee  simple,  but  it  also  in  plain  and  un- 
ambiguous language  authorized  the  devisees, 
all  of  them,  not  part  of  them,  the  right  to 
divide  tbe  estate  "In  kind"  or  to  seU  the 
same  "as  tbey  may  deem  most  advantageous, 
or  as  may  be  agreed  upon  by  them."  What 
sense  would  there  be  in  that  language,  if 
George  took  no  interest  whatever  in  the  cor- 
pus of  the  estate?  I  sutHnlt,  none  whatever, 
for  the  reason  that  he  then  had  no  interest 
In  tbe  estate  about  whidb  he  could  agree  or 
to  accept  In  kind  if  divided  between  them. 
It  has  no  tendency  whatever  to  support  tbe 
Idea  that  the  testator  Intended  to  create  a 
spendthrift  trust  in  George's  favor,  but  It 
strongly  confines  the  previously  expressed 
wish  of  the  testator  that  George  and  tiie 
widow  and  all  of  his  other  diildren  should 
take  a  fee  in  Ills  estat& 

But  let  us  return  to  the  fifth  paragraph 
of  the  will,  and  see  what  violence  would  be 
done  to  the  language  thereof,  If  respondent's 
contention  is  tru&  The  very  first  sentence 
thereof  reads,  "The  share  going  to  my  said 
son,  George  A.  Comet,  be  it  real  or  personal 
property,  shall  be  idaced  In  Uie  bands  of 
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my  said  son  Henry  L.  Cornet,  In  trust  for 
the  benefit  of  George  A.  Comet,"  etc.  Now, 
what  share  of  the  testator's  estate  was  "go- 
ing to  my  (his)  son  Oeorge  A.  Comet"? 
Clearly  the  fee-simple  estate  given  to  him 
by  paragraph  3  of  the  will,  for  the  simple 
reason  that  he  Is  given  no  interest  therein 
by  any  other  langaage  of  the  will.  More- 
over, If  the  will  only  created  a  spendthrift 
trast  in  favor  of  George,  and  gave  him  no 
interest  whatever  In  the  corpus  of  the  es- 
tate, as  contended  for  by  resirandents,  then 
why  did  the  testator  provide  In  the  will  that 
George's  share  "shall  be  placed  in  the  hands 
of  my  (his)  son  Henry  L.  Cornet,  in  trust  for 
the  benefit  of  said  George  A.  Cornet,"  etc.? 
This  language  clearly  recognizes  the  fact 
that  the  testator  had  previously  given  George 
an  interest  In  his  estate,  and  that  he  want- 
ed It  placed  in  the  hands  of  Henry  L,  Cor- 
net, as  trustee  for  the  use  and  benefit  of 
George,  who  be  was  afraid  would  squander 
and  waste  It  If  left  in  his  own  hands.  Again, 
said  paragraph  6  of  the  will  provides  that 
Henry  L.  Comet,  the  trustee,  shall  "manage 
such  trust  fund,  and  make  the  same  produc- 
tive," and  pay  the  net  'Income  thereof  to 
George  A.  Cornet  This  language  expresses 
a  continuation  of  the  Idea  that  the  testator 
had  given  to  his  son  George  an  undivided 
one-seventh  interest  in  bis  estate  in  fee,  and 
that  he  bad  previously  placed  that  interest 
in  the  hands  of  Henry  L.  Cornet,  as  trustee 
for  the  use  and  benefit  of  George,  with  direc- 
tions to  manage  and  control  the  same,  and 
to  pay  the  net  "Income  thereof,"  quarterly, 
over  to  Georg& 

So  far  every  word  and  line  contained  in 
the  will  clearly  states  the  Intention  of  the 
testator  to  0ve  George  a  fee-simple  title  in 
and  to  an  undivided  one-seventh  of  his  es- 
tate, and  that  Henry  L.  Comet  was  to  hold 
it  as  tmstee  for  the  use  and  benefit  of 
Oeorge  and  pay  over  to  him  quarterly  the 
net  "income  thereof."  And  so  far  there  Is 
not  a  word  to  the  contrary.  But  we  now 
come  to  that  part  of  the  paragraph  5  which 
counsel  for  respondents  contend  entirely  de- 
stroys the  entire  estate  in  fee  given  to  George 
by  paragraph  3,  and  divests  out  of  him  every 
vestige  of  interest  in  and  to  the  corpus  of 
the  estate  devised  to  him,  and  converts  that 
Interest  into  a  spendthrift  trust,  in  favor 
of  George  for  life  only.  The  language  of 
that  part  of  said  paragraph  S  relied  upon  by 
counsel  for  respondents  as  having  destroyed 
George's  fee-simple  title  to  his  share  of  their 
fiither'8  estate  will  be  here  stated.  The  will, 
after  requiring  Henry  Jj.  Coraeti  the  trustee, 
to  pay  the  net  income  of  George's  share'  of 
the  estate  to  him  quarterly,  as  previously 
stated,  gave  the  trustee  the  xlght  to  suspend 
those  payments  it  he  saw  proper,  and,  in  lien 
thereof,  gave  him  the  option  and  authority 
to  htvest  tile  rents  in  other  property,  In  the 
ftdlowlng  language:  "To  pay  over  to  said 
George  A.  Oornet  In  quarterly  luBtaliments, 


or  at  his,  said  tmstee's  option,  to  lay  it  oitt 
In  such  manner  as  ho  may  deem  most  benefi* 
dal  to  said  Oeorge  A.  Comet,  and  aftor  the 
decease  of  Oeoi^  A.  Comet,  said  trust  fund 
shall  go  to  bis  heirs  in  law  and  thereupon 
the  trust  shall  cease."  Now,  if  It  be  tme 
that  George  b&i  no  interest  wliatever,  i^es- 
ent  or  future.  In  the  corpus  of  the  estate^  but 
was  given  only  a  spendthrift's  right  to  the 
net  rents  and  income  thereof,  daring  life, 
ttien  by  what  process  of  sound  reason  can  it 
be  contended  that  It  could  or  would  be  to 
the  beat  Interest  of  George  A.  Comet,  as  pro- 
vided by  the  will,  to  withhold  those  rents 
from  him  and  to  reinvest  them  in  other  prop- 
erty which  could  never  go  to  him  nor  the 
rents  of  whldi  would  never  go  to  him  with- 
out Henry  from  the  fullness  of  bis  heart 
deemed  it  best  to  give  them  to  him?  This 
construction  of  the  will  would  totally  disin- 
herit George  and  make  his  Interest  In  bis  fa- 
ther's estate  depend  entirely  upon  naked 
power  of  Henry,  the  tmstee,  to  give  or  with- 
hold from  him  any  or  all  the  rents  and  In- 
come of  the  estate,  as  he  might  deem  best. 
Clearly  that  was  not  the  intention  of  the  tes- 
tator, but  what  was  his  intention  remains  to 
be  seen. 

We  mast  confess  that  the  language  quoted 
Is  not  as  clear  as  It  might  be,  and  if  constm- 
ed  alone  some  doubt  might  arise  as  to  the 
meaning  of  the  testator;  bat  we  have  no 
legal  right  to  constme  this  language  as 
though  it  was  stating  an  Ind^>endent  prop- 
osition. We  must  construe  It  In  connection 
with  and  In  the  light  of  all  the  provisions 
of  the  will,  because  the  language  Itself  in  ex- 
press terms  refers  to  the  estate  given  to 
George  by  tbe  paragraph  3  and  In  the  first 
part  of  paragraph  6.  That  being  true,  we 
must  not  lose  sight  of  tbe  fact  that  the  tes- 
tator intended  to  and  did  make  all  of  his 
children  equal  under  the  will,  and  that  each 
and  all  of  them  were  given  a  fee-simple  title 
In  and  to  his  estate ;  George's  Interest  there- 
in differing  not  a  whit  from  the  Interest  of 
the  others  save  and  except  In  that  it  was 
placed  in  the  hands  of  a  trustee  for  the  pur- 
pose of  managing  the  corpus,  collecting  the 
rents,  and  paying  the  net  income  thereof  to 
George.  Now,  If  we  consider  the  foregoing 
facts  In  connection  with  the  words,  "and 
after  the  decease  of  George  A.  Comet,  said 
trust  fund  shall  go  to  his  h^rs  In  law  and 
thereafter  the  tmst  shall  cease,"  quite  a  dif- 
ferent meaning  would  be  expressed  thereby, 
from  what  would  be  expressed  if  they  stood 
alone.  If  standing  alone,  th^  might  ftirly 
be  construed  to  mean  that  George  A.  Oomet 
was  given  <mly  an  equitable  estate  fbr  Ufa  In 
his  undivided  one-seventb  share  of  the  estate 
(not  a  spendthrift  trust),  and  that  upon  his 
death  tbe  trust  should  cease,  and  the  re- 
mainder would  pees  under  tiie  will  to  his 
h^rs  at  law.  But  if  those  words  are  read  In 
connection  wltii  Uie  fact  that  the  otbw  iffo- 
vlstons  of  tlie  wiUt  In  dear  and  onmlstakablo 
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lucoage,  gave  George  an  equitable  estate  In 
fee  in  aald  share  of  Ills  father's  estate,  then 
It  la  dear  to  onr  minds  that  the  testator 
never  Intended,  by  the  words  last  quoted,  to 
destroy  the  estate  In  fee,  given  to  Geo^  by 
paragraph  8  and  to  coDTert  It  Into  a  sp^iA* 
thrift  trust  for  life  only,  but  that  It  was  the 
testator's  intention,  at  all  times,  that  George 
and  his  other  children  should  share  and 
share  alike  and  have,  as  the  other  children 
hare,  a  fee  In  an  andlvided  one-sevoith  part 
of  the  estate,  differing  from  theirs  only  in 
the  fact  that  his  was  to  be  held  In  trust  by 
Henry  L  Oomet,  as  trustee^  for  the  use  and 
benefit  of  him  during  his  life.  And  the  tes- 
tator, having  given  George  an  estate  In  fee, 
well  knew  that  upon  his  death  it  would  go 
to  his  heirs  at  law  nnder  the  statutes  of  de- 
teoit  and  distribution ;  but,  wishing  to  have 
the  trust  feature  of  the  will  terminate  with 
the  death  of  George  (because  no  longer  nec- 
essary), the  testator  provided  In  the  will  that 
upon  the  ^ath  of  George  the  trnst  should 
cease,  and.  having  in  mind  the  fact  tliat  upon 
the  death  of  George  the  estate  in  fee  given 
to  bim  in  the  first  Instance  ^  ould  descend  to 
his  heirs  at  law,  jnst  as  the  estates  of  his 
other  children  would  descend  to  thdLr  heirs, 
he  evidently  attempted  to  confirm  that  Idea 
by  stating  that  upon  the  death  of  George  the 
estate  should  go  to  his  heirs  at  law.  as  pre- 
viously provided,  not  under  the  will,  but  un- 
der the  statutes  of  descent  and  distribution. 
That  would  have  been  true,  even  though  the 
will  had  not  contained  the  words  that  "after 
the  death  of  George  said  trust  fund  shall  go 
to  his  heirs  in  law." 

That  being  true^  then  it  cannot  be  reason- 
ably contended  or  held  that  the  testator  In- 
tended for  tiiose  words  to  perform  the  two- 
fold function  of  destroying  the  estate  in  fee 
previonsly  created  by  other  clear  and  appro- 
priate language  contained  in  paragraphs  of 
the  will,  and  at  the  same  time  create  a  spend- 
thrift trust  for  life  In  George,  and  at  his 
death  the  whole  estate  to  pass  or  go  to  his 
heirs  at  law.  No  such  Idea,  in  our  opinion, 
ever  entered  the  mind  of  the  testator;  at 
least,  there  is  nothing  contained  in  tills  rec- 
ord tending  to  show  that  fact  That  was 
clearly  the  intention  of  the  testator,  for  it  is 
in  tiarmony  and  in  keeping  with  the  whole 
tune  and  meaning  of  the  will.  It  was  also 
his  Intention  regarding  .the  estates  given  to 
his  other  children.  Not  only  that;  but,  as 
before  stated,  there  is  not  a  word  in  the  will 
vhidi  even  remotely  indicates  ttiat  the  tes- 
tator wished  or  intended  to  cut  down  the 
estate  In  fee  given  to  George  by  paragraph  H 
of  the  will  to  a  mere  life  estate,  or  to  create 
a  spendthrift  trust ;  nor  is  there  any  fact  or 
drcnmstanoe  shown  by  the  evidence  which 
t^ds  to  prove  that  the  testator  had  any  cause 
or  excuse  for  giving  George  a  smaller  estate 
than  he  gave  to  his  other  children.  By  this  con- 
stmctlon  each  and  all  of  the  terms  of  the 
win  are  glTen  full  force  and  efTect,  but  any 


other  construction  would  practically  nullify 
all  of  lAragraph  8  and  the  greater  portion  of 
paragraph  5  of  the  will,  in  bo  tar  as  they  re- 
late to  the  estate  given  to  George  A.  CJomet, 
and  make  his  Interest  therein  depend  entirely 
upon  the  will  of  Henry. 

[I]  The  construction  we  hare  placed  xtpon 
tba  will  is  fully  supported  by  many  adjudica- 
tions In  this  court,  and  It  might  be  truth- 
fully said  that  it  Is  a  settled  rule  of  lurop^ty 
in  this  state  that,  when  the  words  of  a  will 
at  the  beginning  doirly  show  that  It  was  the 
intention  of  the  testator  to  devise  the  ratlre 
estate  absolutely  to  the  first  donee^  then  tliat 
estate  will  not  be  cut  down  to  a  leas  estate 
by  subsequent  ambiguous  words  found  therein. 

The  touxtb  paragraph  of  the  syllabus  of 
the  case  of  Gannon  t.  Albright,  183  Ma  239, 
81  S.  W.  1162.  67  Zi.  B.  A.  97,  106  Am.  St 
Rep.  471,  (dearly  stated  that  rule  <3t  law  in 
these  words:  "Where  the  words  of  a  will  at 
the  outset  dearly  indicate  a  disposition  by 
the  testator  to  give  the  entire  estate  abso- 
lutely to  the  first  donee,  the  estate  will  not 
be  cut  down  to  a  less  estate  by  subsequent 
or  ambiguous  words  inferential  In  their  In- 
tent" The  same  rule  is  emphasized  and  re- 
announced  in  the  case  of  Gannon  v.  Pauk, 
200  Mo.  76,  98  S.  W.  471.  And  Judge  Graves, 
in  the  recent  case  of  Sevier  v.  Woodson,  206 
Mo.  202,  loc.  clt  214,  104  S.  W.  1,  4  (120 
Am.  St  Rep.  728),  recognized  and  stated  the 
same  rule  In  this  language:  "We  take  it  to 
be  well-settled  law  that  where  a  certain  es- 
tate Is  granted  In  plain  and  unequivocal  lan- 
gtiage  in  one  clause  of  a  will,  the  same  c&n- 
not  be  lessened  or  cut  down  by  a  subsequent 
clause  of  the  will,  unless  the  language  used 
In  such  subsequent  clause  is  as  clear,  plain, 
and  unequivocal  as  the  language  of  the  first 
grant."  or  tliat,  when  from  reading  the  en- 
tire will  from  cover  to  cover,  a  contrary  in- 
tention Is  as  clearly  expressed  by  the  tes- 
tator. The  same  rule  is  recognized  by  Judge 
Lamm,  in  the  case  of  McCune  v.  Goodwlllie, 
204  Mo.  306,  loc.  cit  337,  102  8.  W.  997, 
and  restated  and  fully  confirmed  In  the  fol- 
lowing cases:  Settle  v.  Shafer,  229  Mo.  661, 
129  S.  W.  897;  Jackson  v.  Littell,  213  Mo. 
589,  112  S.  W.  63,  127  Am.  St  Rep.  620;  Ar- 
mor V.  Frey,  226  Mo.  646,  loc.  dt.  687,  126 
8.  W.  483.  There  are  many  other  cases  to 
the  same  effect,  too  numerous  to  mention. 
See  Citations  Missouri  Ed.  1911,  p.  740. 

This  rule  perfectly  fits  and  fully  controls 
the  will  in  this  case.  The  language  here,  in 
the  first  Instance,  In  clear  and  unambiguous 
terms  gives  to  George  A.  Ck>raet  an  absolute 
fee-simple  estate  in  and  to  an  undivided  one- 
seventh  of  the  testator's  estate,  and  there  is 
no  other  clearly  expressed  Intention  of  the 
testator  to  cut  down  or  reduce  or  change 
that  estate  to  a  smalls  one,  much  less  to 
destroy  it  entirely  and  create  Instead  thereof 
a  spendthrift  trust  in  favor  of  George,  as 
is  earnestly  contended  for  by  learned  coiOt- 
sel  for  the  re^Kudents.  We  are  therefore  of 
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the  opinion  that  It  was  the  Intention  of  the 
testator  to  give  to  his  eon  George  A.  Comet 
a  fee-simple  title  In  and  to  an  nndirlded  one- 
serenth  of  hia  estate,  In  tmst,  however,  dur- 
ing hia  life,  and  after  his  death  to  descend 
to  bis  heirs  at  law.  Guy  v.  Mayes,  235  Mo. 
390,  138  S.  W.  510;  Settle  v.  Sbafer,  229  Mo. 
561,  129  S.  W.  897;  Jackson  v.  Llttell,  213 
Mo.  589,  112  S.  W.  53,  127  Am.  St  Rep. 
620;  Sevier  v.  Woodson,  206  Mo.  203,  104  S. 
W.  1,  120  Am.  St  Rep.  728;  Gannon  v.  Al- 
bright, 183  Mo.  238,  81  S.  W.  1162,  67  U 
R.  A.  97,  106  Am.  St  Rep.  471;  Gannw  v. 
Pauk,  200  Mo.  76,  98  S.  W.  471;  Roberta  t. 
Grume,  173  Mo.  572,  73  S.  W.  662;  Roth  t. 
Rauachenbusch,  173  Mo.  582,  73  S.  W.  664, 
61  L.  R.  A.  455;  Yocum  v.  Slier,  160  Mo. 
281,  61  S.  W.  206;  Nichols  v.  Boswell,  103 
Mo.  151,  16  S.  W.  343;  Small  v.  Field,  102 
Mo.  104,  14  S.  W.  815;  Chew  v.  Keller,  100 
Mo.  362,  13  S.  W.  395. 

[7]  III.  This  brings  us  to  the  considera- 
tion of  the  question:  Should  the  deed  of 
George  A.  Comet  to  Henry  L.  Oomet,  trus- 
tee, dated  January  14,  1892.  be  set  aside 
and  for  naught  held? 

In  the  statement  of  this  case,  bnt  little  of 
the  evidence  bears  upon  this  branch  of  It 
which  to  set  out  for  the  reason  that  the  facts 
thereof  are  practically  undisputed,  either  by 
the  pleading  or  the  evidence.  Briefly,  the 
evidence  shows  that  Ft&n<Aa  Comet  on  and 
prior  to  January  20,  1^1,  the  date  of  his 
death,  was  a  resident  of  the  city  of  St  Lonls, 
the  head  of  a  family  which  consisted  of  his 
wife  and  six  children,  and  owned  and  pos- 
sessed real  and  peraonal  property  worth 
about  $240,000.  The  family  was  a  happy 
one,  and  all  the  children  were  past  the  age 
of  majority,  and  all  of  them  were  bright  and 
intelligent  persons,  and  there  existed  but 
one  fact  which  cast  a  shadow  of  apprehen- 
sion or  ^oom  across  Uielr  pathway  of  life, 
and  tliat  fiwt  was  the  intemperance  of 
George.  Occasionally,  and  too  freqnently  for 
his  mental,  physical,  and  financial  good,  he 
would  go  on  "sprees,"  as  K>me  of  the  wit- 
nesses ^ted,  while  others  used  other  words 
of  equivocal  import  George  was  a  travel- 
ing man,  and,  while  sob^,  worked  steadily 
and  was  an  ordinarily  good  tmstness  man; 
but  wh«i  Intoxicated  he  was  wtioUy  inca- 
pacitated to  transact  business.  Those  sprees 
varied  as  to  frequency,  duration,  and  intensi- 
ty. Generally,  while  under  the  influmce  of 
liquor,  George  would  go  or  would  be  taken 
to  the  Mullanpby  or  St  Tlneoit^s  HoQ^ltal 
for  treatment  l%ose  sprees  would  leave 
George  in  a:  weakened  and  depleted  state, 
both  physically  and  mentally,  and  during 
their  continuation  he  would  mtste  or  fbol- 
ishly  expend  Ids 'money  and  means  for  in- 
toxicants and  for  other  useless  purposes. 
But  in  the  language  of  Hrary,  the  trastee, 
and  one  of  ttie  respondents,  testified,  that 
"when  he  (George)  got  over  a  sfwee  he  resum- 
ed mttk.  and  worked  steadily."  At  t3iat  ttme 


George  was  unmarried,  but  for  many  years 
prior  thereto,  with  the  knowledge  of  the  tes- 
tator, he  had  been  going  with  and  paying 
court  to  TUlle  Klock.  whom  he  subsequent- 
ly married,  and  who  is  his  coappellant  here. 

It  was  under  those  facts  and  circumstances, 
as  previously  stated,  that  Francis  Comet 
made  and  published  the  will  under  considera- 
tion. The  uncontradicted  evldoice  Is  that 
upon  the  death  of  hto  father,  December  20, 

1891,  George,  with  his  uncle,  got  upon  a 
spree.  They  visited  many  saloons  In  North 
St  Louis,  and  In  order,  I  presume,  to  drown 
bis  sorrow,  he  and  his  uncle  drank  liquor  In 
all  of  them.  In  an  intoxicated  state,  about 
Christmas  day,  George  was  taken  to  St  Vin- 
cent's Hospital  for  treatment,  where  he  re- 
mained under  treatment  until  January  14, 

1892,  something  over  two  weeks,  when  he 
went  to  his  brother  Henry's  oflSce,  where  he 
executed  the  deed  In  question.  He  went  to 
the  office  in  a  very  much  weakened  and  de- 
pleted condition  In  tKith  mind  and  body,  for 
the  purpose  of  drawing  some  money.  While 
there,  Henry,  his  brother,  and  trustee  under 
the  will,  handed  him  (George)  the  deed  of 
January  14,  1802,  and  requested  him  to  sign 
It,  and  stated  to  him  that  'it  was  a  mere 
matter  of  form."  George  did  not  know 
the  contents  of  the  deed,  nor  did  he  read  It 
prior  to  its  execution.  He  simply  asked  his 
brother  Henry,  "What  to  It?"  to  which  Henry 
replied,  "It  Is  a  mere  matter  of  form,  so  that 
you  cannot  borrow  money  on  your  Income." 
Whereupon  George  said,  **If  that  is  It,  I 
will"  (sign  it),  and  he  did  then  and  there, 
without  knowledge  of  Its  contents,  or  the 
advice  ot  counsel,  sign  the  deed,  upon  the 
statement  of  hto  brother,  the  executor  and 
trustee,  to  the  effect  that  It  was  a  mere  mat- 
ter of  form  Intended  to  prevent  him  from 
borrowing  money  upon  his  income.  It  Is  also 
uncontradicted  that  Henry  was  unusually 
bright  and  Intelligent,  and  was  a  good  busi- 
ness man;  that  he  had  consulted  able  coun- 
sel as  to  the  construction  to  be  placed  upon 
the  will  of  Francto  Oornet,  especially  as  to 
the  kind  and  character  of  the  estate  given  to 
George  A.  Comet;  that,  In  the  light  of  fiie 
oidnion  of  said  conusel  as  to  the  meaning  of 
the  will  of  Francto  Comet,  Henry  Oomet, 
the  executor  of  the  will  and  trustee  of 
George's  estate,  bad  the  deed  in  craitroversy 
prepared  by  the  same  learned  counsel ;  fliat 
Henry  was  a  full  brother  of  George  and 
was,  OS  previously  stated,  the  executor  of  the 
estate  and  trastee  of  Qeorge's  estate  under 
Uie  will  of  their  fattier;  and  that  George  had 
full  confidence  In  the  honesty,  Integrity,  and 
trathfulness  of  H«iry  and  recognized  In  him 
hlB  well-known  business  ability  and  knowl- 
edge of  business  transactiona  generally. 

The  foregoing  fiurts  and  conditions  stated 
were  those  ttiat  extoted  and  surrounded 
George  A.  Comet  at  the  time  he  executed 
the  deed  In  controversy,  and  whldi  he  asks 
to  be  set  aside  and  canceled.   But  prelim- 
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Inaxy  to  the  consideration  of  that  question 
much  light  will  be  shed  upon  the  situation 
by  first  examining  the  deed  and  ascertaining 
wherein  It  differs  from  the  will  before  con- 
strued and.  if  so,  in  what  respect  Prelimi- 
nary to  the  consideration  of  that  question,  it 
may  be  well  to  state  that  counsel  for  respond- 
ents Insist  that  there  is  no  material  dif- 
ference between  the  l^fil  effect  of  the  will 
and  the  deed  of  January  14,  1892.  That  is, 
they  contend  that  each  of  them  created  and 
rested  In  the  appellant  George  A.  Comet  a 
qiendtbrtft  tms^  differing  only  in  this,  that 
the 'deed  goes  me  atep  farOier  than  the  wfU 
and  problblts  George  from  alienating  or  an- 
tldpatliis  the  rents,  Issues,  and  profits  of 
the  estate  derised  to  Henry,  tnistee,  for  the 
use  and  benefit  of  the  former,  while  the  will 
Is  sOent  upon  that  matter.  It  Is  farther  in* 
slated  by  said  connsel  that  apinehendlng 
Oeffitce  might,  wfaUe  on  one  of  his  drunken 
sprees,  alienate,  conr^,  anticipate,  or  dis- 
pose of  jthatever  interest  he  may  have  ac- 
qnlred  In  the  estate  under  and  by  vlrtne  ot 
the  will,  and  that  In  order  to  more  clearly 
express  the  Intention  of  the  testator  r^rd- 
Ing  the  character  of  the  Interest  or  estate  de- 
Tlsed  to  Oeorge,  and  to  prevent  said  allena- 
tlon  or  anticipation,  the  deed  in  question 
was  drawn  by  Henry  and  execnted  by 
George. 

In  so  far  aa  here  pertinent,  the  material 
parts  of  bM  deed  are  as  follows:  "That  In 
consldwation  of  the  snm  of  one  dollar  to 
film  paid  *  *  *  as  well  as  in  considera- 
tlon  of  the  usee  and  trusts  hereinafter  spedflc- 
ally  set  forth,  the  said  party  of  the  first  part 
has  granted,  sold,  conveyed  and  transferred 
and  hereby  does  grant,  sell,  conr^  and  trans* 
onto  the  second  party  all  right,  title  and  In^ 
terestof  said  par^  of  the  first  part  In  and  to 
all  the  lands,  tenements,  and  hereditaments 
of  Francis  Oomet  lately  deceased,  •  •  « 
whether  snch  rights  title  or  interest  be 
present  or  In  expectancy  or  reversion,  as  wtf  1 
as  all  ottier  estate  or  properly  whether  per- 
sonal or  mmd,  of  the  said  party  of  the  first 
part,  derived  from  or  to  which  he  may  be 
entitled  under  the  last  will  of  said  Francis 
Comet,  deceased,  and  all  increase  Interest  or 
accumulations  thereof.  To  have  and  to  hold 
the  same  unto  the  said  Henry  h.  Cornet,  his 
heirs  and  legal  representatives  or  successors 
in  trust  forever.  In  trust  however  for  the 
uses  and  purposes  following,  to  wit:  Where- 
as in  and  by  the  last  will  and  testament  of 
Francis  Cornet,  deceased,  duly  probated  In 
said  city  of  St  Louis,  it  was  intended  that 
all  the  property 'aforesaid  should  pass  to  and 
be  held  by  the  party  of  the  second  part  here- 
in In  trust  for  the  beneficial  use  of  the  party 
of  the  first  part  without  power  of  aliena- 
tion or  anticipation  in  the  party  of  the  first 
part  for  and  during  his  natural  life,  with 
remainder  over  to  his  heirs  at  law.  and  so 
that  the  said  party  of  the  first  part  shall  be 
without  power  to  alienate  any  of  said  prop- 


erly or  to  anti<dpate^  charge  or  convey  the 
rents.  Incomes  or  profits  thereot  Now, 
therefore,  in  order  to  fully  carry  out  and 
give  effect  to  the  purposes  and  Intention  of 
Francis  Comet,  deceased,  as  in  and  by  said 
will  Indicated  and  for  the  purpose  of  fully 
and  effectually  defining  and  declaring  the 
trust,  so  by  said  testator,  created,  and  by 
the  parties  hereto  accepted,  it  Is  hereby 
covenanted  as  follows,  to  wit:  That  the 
party  of  the  second  part  shall  fully  take 
charge  of,  hold,  manage  and  control  any  and 
all  the  estate,  properly  or  interest,  whether 
real  or  personal,  that  may  now  be  or  com- 
pose the  share  of  said  George  A.  Oornet  in 
the  estate  of  said  Francis  Oomet,  deceased, 
or  that  may'bermfter  become  such  either  by 
descuit,  reversion  or  otherwise  that  the  said 
imrty  of  the  second  part  shall  collect  and  re- 
ceive all  rents,  Incomes  uid  profits  at  any 
time  or  In  any  mannor  arising  therefrom,  and 
out  of  the  same  shall  first  pay  and  discharge 
all  moper  chaises  cx  expenses  upon  any 
part  of  the  share  of  said  estate  including 
usual  compensation  to  him  as  such  trustee, 
and  the  net  hatance  of  said  income  or  profits 
he  shall  pay  over  to  the  party  of  the  first 
part  In  quarterly  installments  or  at  suCh 
times  and  In  sa<£b  amounte  as  to  him  may 
seem  most  beneficial  to  tbe  party  of  the  first 
part  for  and  daring  the  natural  life  of  the 
said  party  of  the  first  part  without  power, 
however,  in  said  party  of  the  first  part  to  in 
any  manner  alienate,  dispose  of,  anticipate  or 
charge  ^ther  the  principal  or  ai^  part  of 
the  income  of  said  properly,  In  any  manner 
whatsoever,  and  upon  the  death  of  said  party 
of  the  first  part  the  trust  hereby  defined  and 
imposed  shall  cease,  and  the  property  afwe- 
sald  shall  by  said  party  of  the  second  part  or 
his  successors  in  trust  be  equally  divided 
among  the  heirs  at  law  of  said  party  of  the 
first  part  per  stirpes  and  the  said  party  of  the 
second  part  and  his  successors  In  trust  are 
herein  authorized  to  sell,  allea  and  convey  any 
part  of  the  property  and  estate  hereby  convey- 
ed and  to  make  full  and  perfect  title  or  dellv- 
ery  thereof  to  the  purchaser  on  snch  terms  and 
at  such  prices  as  to  him  shall  appear  proper, 
and  the  proceeds  of  any  snch  sale  or  transfer 
he  shall  again  Invest  in  good  real  estate  or 
bonded  securities  to  be  held,  controlled  and 
managed  In  the  same  manner  and  upon  the 
same  powers  and  truste  herein  prescribed 
with  reference  to  the  original  estete,  and  the 
said  party  of  the  first  part  expressly  releases 
and  waives  all  rlghte  under  and  by  virtue  of 
the  homestead  exemptions,"  eta 

In  our  opinion  this  contention  of  learned 
connsel  is  based  up<m  an  erroneous  conc^ 
tlon  of  both  the  will  and  the  deed.  We  have 
heretofore,  in  paragraph  2  of  this  opinion, 
considered  and  determined  the  nature  and 
character  of  the  estate  devised  to  George  by 
the  will,  and  it  wonld  serve  no  useful  pur- 
pose to  restate,  here,  the  concluslcms  there 
reached.    We  will  therefore  confine  this 
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branch  of  tbe  inquiry  to  the  character  of  the 
Interest  or  estate  conveyed,  declared,  or  re- 
tained (whichever  yon  may  choose  to  call  It) 
to  or  in  George  by  the  deed  of  January  14, 
1892. 

The  following  provisions  in  effect  are  con- 
tained in  said  deed  which  were  not  con- 
tained In  the  will,  namely:  (a)  An  absolute 
conveyance  of  the  corpus  of  the  estate  ac- 
quired by  George  under  the  will,  to  Henry, 
as  trustee,  during  the  life  of  George,  and  the 
remainder  after  his  death  to  his  heirs  at 
law,  without  power  of  alienation,  (b)  A 
declaration  or  creation  of  a  trust  as  to  the 
issues,  fents,  and  profits  growing  out  of  or 
arising  from  said  estate,  for  the  use  and 
benefit  of  George  for  life,  withdut  authority 
of  alienation  or  anticipation  on  his  part 
(c)  That  upon  the  death  of  George  the  trust 
Is  to  cease  and  both  the  legal  and  equitable 
title  and  interest  In  and  to  said  estate  Is  to 
go  under  the  deed  to  the  heirs  at  law  of 
George  per  stirpes,  (d)  The  trustee,  by  the 
deed,  is  authorized  and  empowered  to  sell 
and  convey  any  or  all  of  the  Interest  or  es- 
tate given  to  George,  by  the  will,  and  to 
reinvest  the  proceeds  thereof  in  real  estate 
or  bonded  securities,  which  Is  to  be  held, 
controlled,  and  managed  In  the  same  man- 
ner and  upon  the  same  powers,  trusts,  and 
uses  as  is  ther^  prescribed  with  reference 
to  the  original  estate,  (e)  A  conveyance  to 
the  trustee  of  all  other  Interest  or  estates 
that  George  might  in  the  future  acquire, 
by  descent,  reversion,  or  otherwise.  In  or  to 
the  estate  of  the  testator,  (f)  George  also 
by  said  deed  released  and  waived  all  home- 
stead rights  and  exemptions  which  he  then 
had  or  might  in  the  future  acquire  in  or  to 
his  father's  estate.  The  other  provisions  of 
the  deed,  which  are  few  in  number  and  fior- 
mal  In  character,  are  substantially  the  same 
as  those  contained  In  the  will. 

By  this  analysis  of  the  deed  and  a  com- 
parison of  it  with  the  will.  It  will  be  seen  at 
a  glance  that  George,  wlthctut  consideration, 
has  conveyed  all  the  fee-simple  estate  given 
to  him  by  his  fotbefs  will,  as  well  as  all 
be  might  hereafter  acquire  therdn,  by  de- 
scent, reversion,  or  othenoise,  to  Henry  as 
trustee,  for  the  purposes  before  mentioned. 
In  other  words,  he  has  by  that  deed  abso- 
Intely  divested  and  stripped  himself,  with- 
out consideration,  of  all  bis  right,  title,  and 
Interest^  pretmt  ami  future,  in  and  to  his 
father's  estate  valued  at  1135,000;  his  In- 
terest at  the  ttme  of  tlie  trial  being  about 
986,000:  Or,  according  to  the  contention  of 
connael  fbr  respondents,  George  executed  the 
deed  in  question  In  ctmslderatlon  of  the 
spendthrift  trust  declared  and  created  In  bis 
fiiTor  by  said  deed.  That  Is  unquestionably 
troe,  but  he  rested  that  Interest  out  of 
tile  fee  glroi  to  him  by  the  will.  It  was  not 
conveyed  to  or  given  to  him  by  the  trustee, 
or  by  any  one  else  claiming  under  the  deed. 
Under  tbe  will  Oeorfe  owned  a  fee,  In  the 


corpus  of  the  estate,  as  previously  stated* 
as  well  as  the  net  issues,  rents,  and  profits 
thereof,  all  of  which  he  could  have  anticipat- 
ed and  disposed  of  by  deed  or  other  appro- 
priate instrument.  Recognizing  these  facts 
and  taking  advantage  of  the  confidential  re- 
lation existing  between  them,  Henry,  hy 
misrepresentation  as  to  the  character  of  the 
estate  George  took  under  the  will  and  as  to 
the  purpose  of  the  deed,  procured  its  execu- 
tion on  January  14,  1802,.  while  George  was 
in  a  weakened  and  depleted  condition,  botti 
physically  and  mentally;  he  having  Just 
come  from  under  the  influence  of  intoxicat- 
ing liquors,  which  he  had  been  indulging  la 
to  an  excess  for  more  than  two  weeks  im- 
mediately prior  to  the  execution  of  the  deed. 
George,  by  said  deed,  for  a  "mess  of  pot- 
tage," not  only  disposed  of  his  then  present 
interest  in  his  father's  estate,  but  also  there- 
by sold,  as  did  Esau  of  old.  his  birthright  to 
his  father's  estate,  and  thereby  pauperized 
himself  for  the  present  and  for  all  time  to 
come,  leaving  him  notliing  but  the  spend- 
thrift trust  before  mentioned.  These  facts 
present  the  legal  proposition  we  are  called 
upon  to  determine  under  this  branch  of  the 
case,  namely,  Will  equity  grant  relief  to 
George  and  his  wife  under  the  facts  and 
circumstances  stated? 

Counsel  for  appellants  answer  that  ques- 
tion In  the  affirmative,  while  counsel  for  the 
respondents  answer  it  in  the  negative.  Conn- 
s' for  appellant  insist  that  it  would  be  un- 
conscionable and  Inequitable  to  permit  such 
a  transaction  to  stand,  and  that  the  mere 
statement  of  the  proposition  itself  calls  forth 
equitable  condemnation ;  while,  upon  the 
other  hand,  counsel  for  respondents  eamestr 
ly  Indst  that  the  relief  prayed  for  should 
be  denied,  because,  as  they  contend,  the  evi- 
dence faUs  to  show  that  Henry  U  Comet 
or  any  other  one  of  the  respondents  fraud- 
ulently procured  the  execution  of  the  deed 
of  January  14,  1892.  Concede^  for  the  mo- 
ment, without  deciding  the  question,  that  the 
evid^ce  tails  to  show  that  Henry  I*  Comet, 
through  fraud  or  undue  influence,  procured 
the  execution  of  the  deed  of  January  14, 
1892,  would  that  fact  justify  a  court  of  eq- 
uity In  withholding  the  relief  asked?  Coun- 
sel for  appellants  insist  no,  ft>r  the  reason 
assigned  that  the  evidence  shows  Oat  said 
deed  is  greatly  to  the  detriment  and  disad- 
vantage of  George,  the  gnuitor,  and  highly 
beneflcial  and  profitable  to  Henry,  the  gran- 
tee, who  the  uncontradicted  evidence  shows 
was  a  full  brother  of  George  the  executor 
of  the  will  under  whkih  the  latter  derived 
his  estate  and  the  trostee  of  the  estate  de- 
vised to  blm  by  said  will ;  also,  tiiat>  George 
was  In  a  weak  and  dieted  condition,  both 
physically  and  mentally,  at  the  time  of  the 
execution  of  the  deed,  and  that  Henry  en- 
tertained the  full  confidence  and  respect  of 
George,  and  that  the  intimate  and  confiden- 
tial relation  that  existed  between  them  as 
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trustee  and  cestal  qua  trnst  gave  Henry  an 
undue  Influence  over  the  mind  of  George. 
Upon  that  sbowing,  counsel  for  appellants 
insist  that  the  burden  was  cast  upon  the 
respondents  to  show  by  clear,  positive,  and 
the  most  convincing  evidence  that  the  deed 
was  the  free  and  voluntary  act  of  George, 
and  tliat  Henry  practiced  no  fraud  upon 
him,  or  exercised  any  undue  influence  over 
his  mind  at  the  tlnje  of  the  execution  of 
the  deed.  It  Is  not  pretended  by  counsel  for 
respondents  that  they  undertook  this  labor- 
ing oar,  and  showed  affirmatively  ttiat  Henry 
was  not  guilt?  of  fraud  and  undue  influence; 
but,  upon  the  contrary,  they  rested  their 
case  largely  upon  the  showing  made  by  ai>- 
pellants. 

18]  There  is  no  principle  of  law  better  set- 
tled in  this  state  than  the  one  which  Indulges 
the  p^Bumption  that  undue  Influence  has 
been  used  where  a  patient  mak^  a  will  or 
executes  a  deed  In  favor  of  his  physician,  a 
client  In  &vor  of  his  lawyer,  a  cestui  que 
trust  In  favor  of  his  trustee,  a  ward  in 
favor  of  his  guardian,  or  principal  In  favor 
of  ills  agent,  any  person  in  favor  of  his  priest 
or  other  religious  adviser,  or  where  any 
other  close  confidential  or  fiduciary  relation 
exists  between  them. 

In  discussing  this  rule,  this  court,  in  the 
case  of  Berkley  v.  Cemetery  Ass'n,  153  Mo. 
300.  loc  dL  315,  54  S.  W.  482,  485,  used  this 
lanfTuage:  "This  rule  has  for  Its  basis  some 
pecuniary  benefit  to  be  derived  directly  or 
Indirectly  under  the  will  by  the  person  or 
church  or  charity  represented  by  the  person 
by  whose  influence  the  testator  is  influenced 
to  make  the  will,  end  the  cases  chiefly  re- 
Ued  upon  by  plalntifts,  namely,  Garvin  v. 
Williams,  44  Mo.  465  [100  Am  Dec.  314]; 
Hsrvey  v.  SuUens,  46  Mo.  147  [2  Am.  Rep. 
4911;  Cadwallader  t.  West,  48  Mo.  502; 
Garvin  v.  Williams,  60  Mo.  206;  Street  v. 
Gosa,  62  Mo.  226;  Bradsbaw  v.  Tates,  67 
Mo.  228;  Brldwell  v.  Swank,  84  Mo.  455; 
Gay  T.  GlUllan,  92  Mo.  200  [6  8.  W.  7,  1 
Am.  St  Rep.  712];  Maddox  v.  Maddox,  114 
Mo.  35  [21  S.  W.  490,  35  Am.  St  Rep.  734] ; 
Carl  V.  Gabel.  120  Ho.  283  [2S  S.  W.  214] 
— <re  of  that  character." 

And  in  Ryan  v.  Ryan,  174  Mo.  279,  loc. 
ctt  286.  73  a  W.  494,  405.  this  court,  la 
speaking  tbroagh  Judge  Valllant,  said: 
*Xeamed  writers  on  this  subject  while  tre- 
Quently  specifying  the  rtiatlons  of  physician 
and  patient,  julest  and  commnidcant^  lawyer 
and  client,  as  examples  of  what  the  law 
deems  a  fiduciary  relation,  have  been  caxe- 
fol  not  to  narrow  the  class  bo  as  to  exclude 
other  relations  that  ought  to  be  embraced  in 
It  Cadwallader  t.  West,  48  Ha  488.  The 
text-writer  in  IS  Am.  &  Eng.  Bncy.  of  Law 
(2d  Ed.)  p.  11,  aaya:  *A  person  la  said  to 
stand  in  a  fiduciary  relatlm  to  another  when 
be  has  ri^ts  and  powers  whlcb  be  la  bound 
to  ex^dse  for  the  beneflt  of  that  other  per- 
son.'" 


And  Judge  Valllant,  In  the  caae  of  Study- 
baker  T.  Cofleld.  U9  Mo.  696,  loa  dt  61% 
61  S.  W.  246.  250.  In  speaking  of  the  burden 
of  proof  in  such  cases,  said:  "Upon  whom 
is  the  burden  of  proof?  PlalntUEs  Insist 
that  a  fiduciary  relation  existed  between 
Mrs.  Cofleld  and  her  uncle,  and,  the  deed 
having  been  executed  while  that  relation 
existed,  the  presumption  arises  that  it  was 
the  result  of  undue  Influence,  and  the  burd^ 
is  upon  her  to  show  that  such  was  not  the 
case.  In  support  of  the  proposition  that 
such  presumption  arises  when  such  relation 
exists,  and  that  the  burden  of  proof  shifts 
to  the  defendant  when  the  plaintiffs'  proof 
establishes  that  relation,  a  large  number  of 
cases  are  dted  from  our  reports,  and  the 
proposition  is  fully  sustained.  Garvin  v. 
WlUlams,  44  Mo.  465  [100  Am.  Dec.  314]; 
Cadwallader  v.  West  48  Mo.  483;  McClure 
V.  Lewis,  72  Mo.  314;  Martin  t.  Baker.  135 
Mo.  495  [36  S.  W.  369] ;  Dlngman  v.  Romine, 
141  Mo.  466  [42  S.  W.  1087]." 

In  Martin  v.  Baker.  135  Mo.  496,  loc.  clt 
503,  36  S.  W.  369,  371.  this  court  said :  "But 
in  an  inquiry  whether  the  execution  of  the 
deeds  was  the  free  and  voluntary  act  of  the 
grantor,  or  was  the  result  of  improper  influ- 
ence of  the  defendants,  the  character  of  the 
transaction,  the  physical  and  mental  weak- 
ness of  the  grantor,  and  the  relationship  of 
the  parties  to  each  other  cannot  be  ignored. 
Indeed,  'wherever  two  persons  stand  in  such 
a  relation  as  that,  while  It  continues,  con- 
fidence is  necessarily  reposed  by  one,  and 
the  influence  which  naturally  grows  out  of 
tliat  confldence  is  abused,  or  the  Influence  fs 
exerted  to  obtain  an  advantage  at  the  ex- 
pense of  the  confldlug  party,  the  person  mo 
availing  himself  of  the  position  will  not  be 
permitted  to  retain  the  advantage,  although 
the  transaction  could  not  have  been  Impeach- 
ed if  no  confidential  relation  existed.*  2 
White  &  Tudor's  Leading  Cases  in  Eq.  p. 
1156.  See,  also.  Hamilton  v.  Armstrong,  120 
Mo.  615  [25  S.  W.  645];  Cadwallader  v. 
West  48  Mo.  496." 

And  Conimisslonw  Martin.  In  the  case  of 
BridweU  T.  Swank,  84  Uo.  465.  k>c.  dt  467, 
said :  *To  decide  upon  the  diaracter  of  this 
instruction  It  Is  imly  necessary  to  recall  cer- 
tain propositions  of  law  which  have  been  set- 
tled after  thorough  and  repeated  examlna- 
I  tions.  A  derise  by  a  word  to  or  for  the  ben> 
eflt  of  his  guardlui,  In  any  proceeding  to  es- 
tablish or  contest  the  same.  Is  presumed  in 
law  to  have  been  procured  the  imdoe  In- 
flumce  ot  the  guardian,  and  the  burden  of 
repelling  this  presumption,  and  thereby  ee- 
tablishlng  or  maintaining  the  devise,  rests 
upon  those  aertlng  to  derive  advantage  trom 
It  Garvin's  Adm'r  t.  WilUams.  44  Ma  465 
[100  Am.  Dea  814];  Garrln's  Adm'r  t.  Wil- 
liams. 50  Ma  206.  If  the  fldodary  rdation 
of  guardian  and  ward  existed  at  tiie  time  of 
the  execution  of  the  gift  or  devise,  and  the 
vartifis  were  so  situated  with  xeCoreDce  to 
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each  other  that  trndne  Inflnence  could  have 
been  oaed,  the  law  presames  that  It  was 
used,  and  those  se^ngr  to  deriTo  advantage 
It  mvst  rebat  the  iwesnmptloQ  by  com- 
petent and  convlndng  proof.  This  presmnp- 
tton  rests  npon  three  facts  for  Its  formation : 
First,  tiie  fldiiclai7  relation;  second,  the 
0ft  or  devise  to,  or  In  the  Interest  of,  the 
guardian;  third,  an  opportunity  tor  an  ex- 
erdse  of  nndne  Inflnence."  See,  also,  Cad- 
wallader  v.  West,  48  Ho.  483;  Caspar! 
First  Church  et  at,  82  Mo.  649. 

If  we  ai^ly  this  role  of  law  to  the  facts 
of  this  case,  it  will  be  seen  that  It  fits  them 
as  perfectly  as  a  glove  fits  the  hand,  and 
consequently  we  must  rule  that,  under  the 
showing  made  by  appellants,  the  'law  pre- 
sumes that  the  respondents  procured  tJie  ex- 
ecution of  the  deed  In  controversy  through 
fraud  perpetrated  upon,  and  undue  Influence 
exercised  over,  the  mind  of  the  appellaift 
George  A.  Cornet;  and,  respondents  having 
wholly  failed  to  overcome  or  disprove  that 
presumption,  we  must  hold  the  deed  to  be 
null  and  void  and  of  no  force  or  effect 

But  this  case  need  not  rest  upon  this  pre- 
sumption of  fraud,  for  we  are  of  the  opin- 
ion that  this  record  shows  sufflclent  actual 
fraud  to  warrant  a  court  of  equity  In  setting 
the  deed  aside.  In  the  first  place,  it  should 
be  borne  In  mind  that  George  was  weak 
physically  and  mentally,  the  result  of  exces- 
sive drink,  which  fact  gave  birth  to  that  pro- 
vision of  the  will  which  placed  his  share  of 
the  estate  in  the  hands  of  a  trustee;  also, 
that  at  the  very  time  of  the  execution  of  the 
deed  he  had  Just  emerged  from  St.  Vincent's 
Hospital,  where  he  had  been  confined  for 
more  than  two  weeks  oo  a  prolonged  spree, 
and  according  to  his  testimony  he  was  very 
much  weakened  and  debilitated,  both  phys- 
ically and  mentally;  and  according  to  the 
testimony  of  Henry  he  was  wholly  incapaci- 
tated for  business  while  in  that  condition, 
and  for  that  reason  he  said  he  wanted  the 
deed  in  question  execnted.  Not  only  that, 
but,  without  the  knowledge  or  consent  of 
George,  Henry  had  previously  consulted  a 
lawyer  as  to  the  meaning  of  the  will,  and, 
having  ascertained  that  It  was  not  Just  in 
keeping  with  his  ideas  as  to  the  kind  of  an 
estate  his  father  should  have  given  to  George, 
he  had  the  deed  In  question  drawn  and  ready 
for  execution  when  George  called  at  his  of- 
fice to  draw  some  money  from  his  estate. 
He  also  knew  George  had  no  knowledge  of 
the  contents  of  the  will,  except  probably  a 
short  family  discusedon  of  It  a  few  days  aft- 
er his  father's  death.  He  also  knew  that 
George  had  no  knowledge  of  tiie  existence 
of  or  of  the  contents  of  the  deed  prior  to  the 
time  he  execnted  it.  and  that  he  had  no  op- 
portunity to  consult  counsel  about  the  deed 
prior  to  Its  execution. 

In  addition  to  all  this,  Henry  misrepre- 
sented to  George  that  the  only  purpose  he 
bad  in  wanting  the  deed  executed  was  to 
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place  the  hitter's  Interest  In  the  estate  In  a 
position  when  he  could  not  anticipate,  alien- 
ate, or  dispose  of  the  same  while  he  was 
drinking.  He  not  only  did  that,  bat,  in  fur- 
therance of  his  trandulrat  design  to  acquire 
the  whole  of  thlB  splendid  estate,  he  also 
knowingly  had  the  deed  of  January  14,  1882, 
80  drawn  as  to  convey  to  him  <Henry)  all 
further  interest  George^  might  by  descent,  re- 
version, or  otherwise  a^cqnlre  in  his  father's 
estate^  and  In  keeping  with  that  ld«i,  and 
for  the  purpose  of  obtaining  title  to  said 
furttier  acquired  interests,  Henry  always 
appeared  upon  the  scene  when  any  one  oC 
his  brotiiers  or  sisters  died,  with  a  deed  or 
some  Instrument  drawn,  conveying  to  him 
as  trustee  all  the  right,  title,  and  interest  he 
(George)  had  Inherited  from  said  deceased 
brother  or  sister.  On  November  11.  1893, 
by  a  deed  duly  executed,  George  convqred  to 
Henry  as  trustee  all  the  Interest  he  Inherited 
from  his  sister  Ida ;  and  on  March  22,  1900, 
by  another  Instrument  duly  executed,  George 
conveyed  to  Henry  as  trustee  all  Interest 
Inherited  from  his  brother  William.  The 
terms  of  the  trust,  as  stated  In  each  of  the 
instruments  last  mentioned,  are  the  same  as 
those  stated  In  the  deed  of  January  14. 
1892,  from  George  to  Henry,  neither  of 
which  gives  George  any  interest  In  or  to  the 
corpus  of  those  two  estates;  at  most  his  in- 
terest therein  la  only  that  of  a  spendthrift 
trust 

In  all  probability,  as  appears  from  the 
facts  disclosed  by  this  record,  it  will  be  but 
a  short  time  until  Henry  will  be  practically 
the  owner  of  this  entire  estate.  Especially 
will  that  be  true,  if.  as  the  present  Indica- 
tions point,  he  will  survive  his  brothers  and 
sisters.  Bat  under  this  deed  and  those  in- 
struments, George  could  never  acquire  any 
interest  in  said  estate,  even  though  he  should 
survive  all  of  them.  This  whole  scheme  of 
Henry's  Is  contrary  to  the  plain  letter  and 
meaning  of  the  will,  and  contrary  to  his  fa- 
ther's Ideas  of  right  and  Justice  as  expressed 
In  his  will  and  disclosed  by  the  record 
in  this  case.  If  the  deed  of  January  14. 
1892.  and  those  dated  November  U,  1893, 
and  March  11,  1900,  executed  in  pursuance 
of  and  In  furtherance  of  the  fraudulent  de- 
signs concocted  by  Henry  to  acquire  all  of 
this  estete,  are  to  stand,  then  the  will  of 
Francis  Comet  will  be  nullified  and  set  aside 
by  the  very  executor  and  trustee  (In  whom 
he  had  absolute  confidence)  he  selected  to 
carry  out  and  execute  the  same.  No  court 
of  equity  should  hesitate  one  moment  to 
place  Its  stamp  of  disapproval  upon  such 
bare-faced  fraud  and  gross  breach  of  trust 
as  this  record  shows  Henry  L.  Comet  Is 
guilty  of.  We  are  therefore  of  the  opinion 
that  the  deed  of  January  14,  1892,  should  be 
set  aside,  canceled,  and  fbr  naught  held,  and 
it  is  so  ordered. 

There  are  many  other  minor  questions  pre- 
srated  and  discussed  by  counsel  for  both 
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parties ;  but  they  do  not  go  to  the  merits  ot 
the  case,  and  whatever  disposition  might  be 
made  of  them  would  not  change  tli9  reflolt 
reached  by  us. 

We  are  therefore  ot  the  opinion,  as  before 
stated,  that  George  A.  Comet,  the  appellant, 
under  his  father's  will  took  an  equitable  fee- 
simple  estate  In  and  to  the  property  ther^ 
devised  and  bequeathed  to  him.  Also,  that 
the  deed  of  George  A.  Comet  to  Henry  L. 
Comet,  trustee,  dated  January  14,  1892,  pur- 
porting to  convey  the  former's  Interest  In 
and  to  the  property  acquired  by  him  under 
and  by  virtue  of  his  father's  will,  to  the 
latter,  was  procured  by  fraud  and  undue  In- 
fluence, and  should  for  that  reason  be  set 
aside  and  for  naught  held.  We  are  also  of 
the  opinion  that  Henry  L.  l[!k)rnet  should, 
because  of  his  fraudulent  conduct  In  the 
premises,  be  removed  as  trastee  of  the  prop- 
erty intrusted  to  him  by  the  will  of  his  fa- 
ther. In  80  far  as  George  A.  Cornet  Is  con- 
cemed;  that  the  circuit  court  should  ap- 
point some  suitable  person  as  trastee,  to 
succeed  Henry  L.  Cornet,  to  take  charge  of, 
execnte^  and  administer  the  tmst  property 
devised  to  George  A.  Comet,  according  to 
the  provisions  of  the  will;  that  an  account- 
ing should  be  had  between  him  and  Henry 
1a  Comet  as  such  trustee,  and  thereby  as- 
certain what  property,  real,  personal,  and 
mixed,  including,  namely,  stocks,  bonds,  and 
ull  other  securities,  that  have  come  Into  his 
bands  as  such  trustee,  belonging  to  George, 
OS  well  as  all  rents,  issues,  and  profits  there- 
of which  have  been  collected  by  him;  also, 
that  a  statement  of  all  the  l^ltlmate  ex- 
penses paid  or  lacnrred  by  Henry  as  such 
tnisteet  on  account  of  said  trust  property, 
Inctudlnc  reasonable  compensation  for  what- 
evo-  services  he  has  performed  for  the  estate, 
onder  the  direction  of  the  will,  and  that  he 
be  allowed  credit  for  the  aggregate  amonnt 
thereof;  -that  lie  should  account  for,  tnra 
over,  and  pay  to  his  snceessor  In  tnut  all  the 
remaining  propwty,  real,  personal,  and  mix- 
ed, in  his  hands,  as  such  trustee,  including 
all  money,  stocks,  txnids,  and  all  other  se- 
curities of  eray  kind  and  description  tie- 
longing  to  George,  as  well  as  the  rents,  is- 
sues, and  proflte  thereof ;  that  Us  successor 
in  trust  receipt  to  said  Henry  for  all  <a  said 
property  so  paid  and  tamed  over  to  him,  and 
file  with  ttae  ^erk  <^  the  drcuit  court  a  fall 
and  complete  inventory  of  all  of  Uie  prop- 
erty so  paid  and  tamed  over  to  him,  whidi 
sban  he  recorded  in  records  of  said  court; 
that  said  successor  In  trust  shall  execute 
to  the  state  of  Missouri,  to  the  use  of  George 
A.  Comet,  his  heirs,  executors,  administra- 
tors, and  assigns,  a  good  and  sufficient  bond 
of  some  solvent  Indemnity  company  In  double 
the  amount  of  the  value  of  all  the  property 
which  may  come  Into  his  hands  as  such 
trustee,  to  be  approved  by  the  drcult  court, 
conditioned  that  he  vrlll  traly  and  faithfully 
exetnite  and  administer  said  trust  estate, 


according  to  the  terms  of  the  wiU,  and  to 
fully  account  for  and  pay  over  to  the  right- 
ful owners  all  of  the  property  remaining  in 
his  hands,  at  the  expiration  of  the  trust,  or 
at  such  other  times  as  the  court  may  order. 

The  Judgment  is  reversed,  and  cause  re- 
mandeii  with  directions  to  proceed  as  above 
directed.  All  concur. 

LAMM,  J.  (concurring).  On  oral  argument 
at  this  bar  I  was  tentatively  of  opinion  the 
Judgment  should  be  affirmed,  but  my  Broth- 
er's opinion  has  altered  my  views,  so  that 
now  I  concur  heartily  In  so  much  of  it  as 
sets  aside  the  voluntary  transfers  of  plaln- 
tlfT  to  his  brother  Henry.  I  think  the  fidu- 
ciary relation  between  them  put  the  •  burden 
on  Henry  Cornet  to  show  those  transfers 
fair  and  Just  This  burden  he  threw  off. 
Xelther  do  the  Instruments  assailed  bespeak 
falmess  In  their  terms  or  Import  it  on  their 
faces.  Defendant  trustee  was  called  to  and 
assumed  a  high  and  delicate  duty.  He  was 
his  brother's  keeper  In  a  noble  sense.  Hie 
deeds  smack  of  personal  advantage  to  the 
trustee.  The  ofQce  of  those  transfers  was 
not  alone  to  clarify  the  terms  of  the  will,  bat 
to  enlarge  those  terms.  As  the  trustee's  at- 
titude In  act  and  word  la  cold  and  hostile  to 
the  beneficiary,  It  is  well  that  another  tms- 
tee  (a  neutral  and  competent  person)  be  ap- 
pointed and  an  accounting  be  had. 

But  it  has  been  with  no  little  difllcully 
that  I  briiv  myself  to  concur  in  the  con- 
struction given  the  will.  The  Intent  of  tes- 
tator, to  be  got  at  1^  the  terms  <rf  his  will, 
has  been  called  lite  pole-star  of  Judicial  In- 
terpretation. The  statute  rans  the  same 
way.  To  that,  all  agrea  Figuratively,  Judg- 
es dealii^  with  drills  are  to  stand  in  the 
shoes  of  testator,  or,  sitting  in  his  arm 
chair,  look  through  his  qiectades  as  nea,r  as 
may  be,  and  therdiy,  when  tbe  Intent  is  ob- 
scure, by  to  get  at  it  and  give  it  effect:  mils 
are  fiivored.  The  maxim  is:  It  la  to  the 
interest  of  the  state  thst  ttie  last  wills  of  its 
citizens  be  sustained.  (Interest  relpnUicm 
snprema  homlnnm  testamotta  rata  hab^) 
Of  coarse,  that  maxim  is  merely  a  cautionary 
one  of  use  In  dealing  with  an  Important  sub- 
ject of  great  tenderness  among  all  enlight- 
ened pe(H)lek  There  Is  another  rule  of  In- 
terpretation heading  to  the  same  end.  vis., 
that  an  Instrnmwt  should  be  so  constmed 
that  the  thing  shall  stand  and  not  fall.  (Ut 
res  magls  valeat  qnam  pereat) 

Attending  to  them  both  a  doubt  arose,  viz., 
whether,  reading  the  will  by  all  Its  four  cor- 
ners to  get  at  Its  illuminating  purpose,  it 
could  be  said  to  be  the  Intent  of  testator  to 
give  his  son  (in  the  grasp  at  Intervals  of  a 
tyrannical  and  uncontrollable  vice,  subver- 
sive of  business  Judgment)  the  power  to 
give  away  or  alienate  his  estate,  or  hypothe- 
cate or  anticipate  his  income.  Whether  the 
father  did  not  Intoid  to  guard  against  that, 
and  therefore  whether  the  con8tracti<ML  put 
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upon  hia  will  ahoold  not  do  bo.  Whether,  If 
tbe  will  Is  not  to  be  given  that  constrnctlon. 
It  might  not  u  well  never  have  been  written; 
Cor,  at  bottom,  does  It  effect  anything  of 
substance?  Is  It  to  all  vital  Intents  not  an 
empty  noise, .  a  thonderlng  In  tito  Index? 
BQt»  on  the  other  hand,  can  It  be  snrelT  said 
the  father  had  lost  all  hope  of  his  son's  ref- 
ormation? he  Intend  to  cat  him  forever 
off  with  an  income  (vtlonal  with  his  trustee? 
Or  create  an  irrevocable  spendthrift  trust 
with  no  title  In  the  corpus  of  the  estate?  If 
he  did,  he  used  unfortunate  and  Inexact  lan> 
goage  of  doubtful  import  that  is  not  euffl- 
dent  to  cut  down  the  ratate  granted  In  a 
former  clause. 
I  am  constrained  tp  concur,  and  do  so. 


BABBBB  ASPHAUT  PAVING  COMPANY 
et  si.  V.  HATWABD  et  aL 

(Sapreme  Court  of  Miasoari,  DiTlsion  No.  1. 
Dec.  24,  1912.    Behearios  and  Transfer  to 
Court  In  Banc  Denied  Feb.  28,  1913.) 

L  MUNIOIFAL  COKPOBATIOHS  (i  86*)  —  TaX 

Bill— AtrmoBiTT  to  Issue. 

Under  Rev.  St.  1909,  {  9743,  providing 
that,  if  the  extension  of  the  limits  of  cities  with 
over  100,000  inhabitants  includes  the  territory 
of  any  incorporated  city,  the  corporate  existence 
ot  such  city  included  in  the  extenelon  shall 
ipso  facto  cease,  and  all  property  and  rights 
vested  in. such  a  corporated  city  Bhall,  by  opera- 
tion of  law,  at  oQce  vest  in  the  dty  extending 
its  limits,  a  city  which  annexed  the  territory 
of  another  city  which  latter  city  had  previously 
authorized  constraction  of  paving  had  power  to 
issue  tax  bills  for  such  paving,  the  words  "Ipso 
facto"  meaning  by  the  fact  or  act  itself,  or  as 
the  result  of,  the  mere  act  or  fact,  by  the  mere 
fact,  by  the  mere  effect  of  an  act  or  tect  and 
the  word  "rights"  Included  "powers"  (dttog  7 
Words  and  Phrases,  p.  6220). 

[Ed.  Note.— For  other  cas^  see  Munldpal 
C^oratlons,  Cent  Dig.  |fi  10&-111 ;  Dee.  Dig. 

For  other  definitions,  see  Words  and  Phrsaes, 

TOL  4,  p.  3767;  voL  8,  p.  7790.] 

2.  Statdtbs  ({$  174,  175*)— CONSXBUOnOH— 

Mattobs  Considebed— Effect. 

It  is  permiarible,  in  conatrolng  a  statute,  to 
argae  from  the  convenience  or  -inconvenience 
which  ft  given  construction  will  work. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Gent  Dig.  81  254.  266;  Dec  Dig.  »  174, 175.*] 

8.  MUKICIPAL    COBPOBATIONS    (8  622*)— TAX 
BiLLS—PaYUZNT— I  NfiXAIXHBNTS. 

Under  Rev.  St  1899,  i  5987,  providing 
that  the  cost  paving  anv  street  "may  be  paid 
in  three  annual  payments,^*  provided  the  owner 
"shall"  within  30  days  after  letting  the  con- 
tract notify  the  city  derk  that  he  desires  to 
vaj  in  that  manner,  in  absence  of  such  notice, 
owners  cannot  complain  that  the  tax  bill  was 
made  payable  in  four  annual  payments. 

[Ed.  Note. — For  other  coses,  see  Municipal 
Corporations,  Cent.  I>ig.  |  1229;  Dec  Dig.  { 
622.*] 

4.  Municipal  Cobfobations     36*)— Special 
assebsicents. 

Since  the  town  of  Westport  ipso  facto 
ceased  to  exist  upon  its  territory  becoming  a 
part  of  Kansas  City  after  the  annexation,  a 
special  assessment  levy  for  street  paving,  au- 
thorized by  tbe  town  before  annexation,  should 


be  conducted  aoeordlng  to  Uie  charter  piovt- 
aions  of  EanMs  City  In  force  when  the  le^ 

was  made. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Co^rations,  Cent  Dig.  ||  105-111;  Dec  Dig. 

5.  CoHOTiTUHONAi.  liAW  (|  106*)  —  TxsnD 

RlQHTS. 

No  vested  right  is  destroyed  by  a  change 
In  'the  remedial  procedure  pending  an  action,  If 
the  proceeding  Is  condnctM  under  the  changed 
law. 

[Ed.  Note.— For  other  cases,  see  Conatltu- 
tional  Law,  Cent  Dig.  gl  186,  2X2,  238-245, 
252-257,  2ri9;  Dec  EMg.  |  106.*1 

6.  Municipal  Cobpobationb  (§  852*)— Pub- 

X.IO  IlCPBOVEUENIS— CONTBAOTS— CONarBUG' 
TION. 

The  statute  constituting  the  charter  of  a 
city  should  be  read  into  a  contract  made  by  it 
for  public  improvements, 

[Ed.  Note.— For  other  cases,  see  Municipal 
CorporaOons,  Cent  Dig.  f  8w;  Dec.  ZHg.  I 
352.*] 

7.  Municipal  Cobpoeationb  (I  362*)— Pub- 

UO  lUPBOVXUEzraS— OOITSTBUCTION  09  CON- 

tbact. 

Where  an  ordinance  authorizing  public 
improvements,  as  well  as  the  contract  therefor, 
calls  for  specifications,  and  the  contract  is  con- 
firmed by  another  ordinance,  both  the  contract, 
specifications,  and  ordinances  must  be  read  to- 
gether. 

[Ed.  Note.— For  other  cases,  see  Municipal 
gr^rations.  Cent  D^.  |  88&;   Dec  I>^.  -| 

a  Municipal  Cobpobations  862*)— Pub- 
lic IlfPROVEHENTB—TlUE  OP  COUPLETION. 

Extenidon  of  the  time  for  completing  a  pub- 
lie  Improvement  beyond  that  fixed  in  tbe  Im- 
provement ordinance  is  valid.  If  made  before 
the  expiration  of  the  original  time  limited. 

[Ed.  Note.— For  other  cases,  see  Mnnieipal 
Corporations,  Cent  Dig.  fS  894,  895 ;  Dec  Dig. 
i  362.*] 

9.  Municipal  Cobpobations  (i  8^*)— Pub- 
lic IHPBOVEUENTS— TnOB  OW  CoUPLBTION— 

Extension. 

A  municipality  has  power  to  extend  tiie 
time  for  completion  of  a  public  improvement 
where  the  time  limited  for  completion  was 
specified  only  In  the  contract,  ana  not  in  the 
ordinance  antborlring  the  improvement 

[Ed.  Note.— For  other  case%  see  Munldpal 
Corporations,  Gent  IMg;  i|  8M,  896;  Dec.  Dig. 
I  362.*] 

10.  Interest  (|  22*)— Tax  Bills— Judgments. 
A  judgment  on  a  special  tax  bill  bears  the 

same  rate  of  iirterest  as  the  tax  bill  bears  under 
tbe  city  charter,  and  not  6  per  cent  interest 
as  provided  by  Rev.  St  1909,  S  7181,  providing 
for  interest  on  judgments. 

[Ed.  Note.— For  other  cases,  see  Interest; 
Cent  Dig.  8S  43-53;  Dec.  Dig.  |  22.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; Hermann  Brumback,  Judge. 

Action  by  the  Barber  Asphalt  Paving  Com- 
pany and  others  against  Frank  G.  Hayward 
and  another,  and  from  a  Judgment  for  plain- 
tiffs defendants  appeal.  Afllrmed. 

The  following  are  the  cases  cited  for  re- 
spondent, referred  to  by  the  court:  Spalding 
V.  Forsee,  109  Mo.  App.  676,  83  S.  W.  640; 
City  of  Indepradmce;  to  Use,  v.  Knoejiker,  184 
Mo.  App.  601, 114  S.  W.  1129;  Becker  v.  aty 
•of  Washington,  94  Ma  376,  7  S.  W.  291;  Bar- 
ber Asphalt  Pav.  Co.  v.  UUman,  137  Mo.  543, 
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38  S.  W.  458;  Lltson  t.  Smith,  68  Mo.  App. 
S97;  City  of  Weetport  ex  reL  t.  Jackson,  69 
Mo.  App.  148 ;  Strottman  v.  Railway  Co.,  211 
Uo.  227, 100  S.  W.  769;  State  ex  rel.  t.  Hai^ 
ter,  188  Mo.  Q16.  87  S.  W.  041;  Olst  r.  Con- 
strncUon  Co..  224  Mo.  869,  123  S.  W.  921; 
Whittemore  v.  Sills,  76  Mo.  App.  248;  Sparks 
V.  VlUa  Rosa  Land  Co.,  99  Ma  App.  488,  74 
8.  W.  120;  Htmd  v.  Backlllte,  192  Mo.  812, 
81  S.  W.  600;  Jones  t.  Paul,  180  Mo.  App. 
S24,  118  S.  W.  623. 

Franda  M.  Hayward,  of  Kansas  C^ty,  for 
appellants.  Scairitt,  Bearrlttt  Jones  ft  Mil- 
ler, of  Kansas  City,  for  req^ndents. 

LAUM»  J.  Prior  to  December,  1897,  West* 
port  was  a  dty  of  the  fourth  class.  During 
that  month,  by  ivoceedlnss  nndiallenged. 
Its  territory  was  taken  Into  Kansas  Olty,  and 
its  corporate  existence  ceased  by  virtue  of 
the  diarter  of  Kansas  City  and  the  general 
statute.  B.  S.  1900,  |  974S;  Kansas  City 
Charter  188^  art  1, 1 4.  In  September,  1897, 
by  Its  ordinance  WeetiKtrt  required  the  pav- 
ing of  its  street  known  as  Thirty-Sixth 
street  Presently  the  Barber  Asphalt  Pav- 
ing Gom^ny,  as  snccessfid  bidder,  was 
awarded  the  contract,  and  had  begun  per- 
forming It  ^en  said  merger  took  place. 
Piesoitly,  In  1808,  the  work  was  completed 
and  accepted  by  Kansas  CSty,  and  by  an  ordi- 
nance of  the  latter  a  special  tax  was  levied 
and  assessed  against  abutting  lots— one  of 
them  the  property  of  defendants.  A  tax  bill 
Issued  to  tiie  paving  company  was  not  paid 
and  salt  was  broui^t  there<m.  From  a  Judg- 
ment In  Its  ftivor  defendants  appeal. 

The  following  pn^KMltlons  are  maintained 
by  appellants: 

(a)  The  flrst  proposition  goes  to  the  poww 
of  Kansas  Olty,  under  Its  charts,  to  Issue  a 
tax  bill  for  any  Improvements  not  authorised 
by  an  ordinance  of  Kansas  Oly,  and  let  under 
a  contract  In  pursuance  of  such  ordinance, 
niey  afBrro  that  cannot  be  validly  done. 

(b)  Their  next  three  propositions  are  inter- 
dependent; their  sum  being  this:  Kansas 
City  should  have  Issued  a  "Westport  tax 
bill"  for  work  authorized  by  a  "Westport  or- 
dinance." This,  under  the  general  statutes 
governing  cities  of  the  fourth  class,  providing 
for  8  per  cent  interest,  and  not  one  drawing 
a  greater  Interest  as  (It  is  alleged)  the  bill 
in  question  does,  and  providing  either  for 
one  bill  or  three  annual  Installments,  and 
not  one  payable  In  four  Installm^ts,  as  the 
bill  In  question  does.  Therefore  the  bill  Is 
void. 

(c)  Their  next  is  that  the  bUl  Is  void  be- 
cause the  work  was  not  completed  In  the 
time  fixed  by  the  ordinance. 

(d)  Thdr  final  propositloQ  is  that  the  Judg- 
ment was  erroneous  because  It  bears  Interest 
In  euess  of  6  per  c^t  Snffldent  record  to 
iw«mit  those  propositions  understandlngly 
will  appear  in  connection  with  the  considera- 
tion of  each  stated  In  our  ovni  way. 


[1]  1.  Had  Kansas  Olty,  after  the  merger, 
the  power  to  issue  a  tax  bill  for  paving  au- 
thorized by  an  ordinance  of  Westport  and  let 
to  a  contractor  prior  to  the  merger?  In  our 
opinion,  "Yes."  This,  because:  In  section 
974S,  R.  S.  1900.  anait  extending  the  limits 
of  cities  with  over  100.000  inhabitants,  It  Is 
provided,  among  other  things,  that  If  the 
ext^islon  Includes  the  territory  of  any  Incor- 
porated dtr  (as  happened  in  this  case),  then 
"the  corporate  existence  of  such  incorporated 
dty,  town  or  village  so  Included  In  such  ex- 
tension shall,  Ipso  facto,  cease,  and  all  prop- 
erty and  rights  of  every  kind  and  nature  be- 
longing to  and  vested  in  such  Incorporated 
dty,  town  or  village,  shall,  by  operation  of 
law  [L  e.,  ipso  Jure],  at  once  pass  to  and  vest 
In  ttie  dty  making  encb  extension  of  Ita 
llmlta,  and  It  shall  be  the  duty  of  all  officers 
and  employfis  of  such  Incorporated  dty,  town 
or  village  having  custody  or  control  thereof; 
to  Burrraider  and  deliver  the  same  to  such 
city  BO  extending  its  limits;  and  such  city 
shall  also,  by  operation  of  law,  become  liable 
to  pay  all  debts  and  liabilities  of  sudi  Incor- 
porated dty,  town  or  village"  By  the  words 
"Ipso  facto"  the  lawmaker  must  be  held  to 
mean  by  the  fact  or  act  itsdt  by,  or  as  the  re- 
sult of,  the  mere  act  or  fact  by  the  mere  fact; 
by  the  mere  dfect  of  an  act  or  a  fact  BL 
U  Diet,  tit,  "Ipso  facto" ;  Web.  same  title. 
The  Qeneral  Assembly,  being  presumably 
composed  of  scholars.  Is  entitled  to  the  pre- 
sumption that  It  used  those  learned  words 
In  a  scholarly  sense;  ergo,  the  lawmaker 
must  be  held  to  mean  that  the  corporate  ex- 
latence  of  the  d^  or  town  whose  territory 
Is  taken  in  by  the  extension  of  another  dty's 
llmlta  ceases  at  once  by  the  mere  fact  ox  act 
of  the  extension  of  sudi  limits.  By  that 
conp  de  gn<»  It  to  all  Intenta  and  purposes, 
is  bereft  of  life,  and  has  left  to  it  no  power 
to  be  or  da  If  appdlants'  position,  tiben, 
be  correct  we  have  this  anomalous  and  at^- 
surd  situation:  Kuisas  dty  can  do  nothing 
towards  accepting  the  vrork  In  paving  Thlr^ 
Sixth  street  or  Issuing  tax  bills,  because  un- 
authorized. Westport  could  do  nothing  after 
the  act  of  extension,  because  It  has  no  ex- 
istence de  fiicto  or  de  Jure.  But  If  anything 
is  to  be  done^  it  must  be  done  by  one  or  the 
other.  Ergo,  nothing  can  be  done  at  all  In 
that  behalf.  That  spedous  syllogism  recalls 
old  Zeno's  that  one  <»nld  not  prove  motion 
by  reasoning.  If  a  thing  moves  (he  Is  said  to 
have  said),  It  must  either  move  in  the  place 
where  It  Is,  or  In  the  place  where  it  is  not 
But  It  cannot  move  where  It  Is,  nor  can  it 
move  where  It  is  not  Therefore  it  cannot 
move. 

[2]  Appellants'  construction  wonld  be  bound 
to  result  In  distress  and  Injury.  But  the 
law  does  not  stand  puzzle-headed  and  hdp- 
less  before  such  practical  difficulty.  The  in- 
convenience arising  from  such  construction 
of  the  statute  precludes  adopting  it  provid- 
ed any  other  eonrse  be  open  In  reason.  "Ar- 
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gumentum  ab  inconvenlentl  est  Talldimi  In 
1^."  There  la  another  allowable  construc- 
tion which  courts  are  called  on  to  make,  to 
wit,  that  of  construing  the  word  "rights,"  in 
the  qnoted  part  of  section  9743,  aa  broad 
enoagb  In  meaning  to  Include  "powers."  In 
Barber  Asphalt  Faving  Ca  v.  Field,  134  Mo. 
App.  663,  111  S.  W.  907,  such  construction 
was  arrived  at  on  the  inherent  reason  of  the 
thing  and  on  precedent  In  that  case  an 
amended  tax  bill  Issued  by  Kansas  C^ty  was 
in  suit  The  bill  issued  to  take  the  place 
of  an  abortive  one  issued  by  Westport  prior 
to  the  merger.  It  was  contended  the  amend- 
ed bill  was  void  because  unauthorized.  But 
in  disallowing  that  contention  It  was  pointed 
out  that,  under  section  9743,  Kansas  City 
became  bound  for  the  debts  and  llabilltieB  of 
Westport;  that  Westport  was  bound  to  1»- 
sne  a  valid  tax  bill.  If  It  failed  to  do  so, 
it  became  liable,  and  Kansas  City,  by  suc- 
cesatcoi  under  section  9743,  itself  became  li- 
able^ To  avoid  the  absurdity  that  a  Ilabiil^ 
■pmng  without  a  corresponding  power  to  dis- 
charge It  by  Issuing  corrected  tax  bills,  the 
Kansas  dty  Court  of  Appeals  construed  the 
word  "rights"  as  Inclusive  of  "powers,"  and 
by  reading  that  meaning  into  the  statute 
warrant  of  power  was  given  Kansas  Cl^ 
to  Issue  the  emended  bill.  We  may  adopt  an 
apt  exposition  of  acceptable  doctrine  from 
the  opinion  In  the  Field  Oase.  Speaking  to 
the  point  Johnson,  3.,  says:  "Construing 
together  all  the  provisions  of  the  statutes 
before  us,  the  Intent  disclosed  them  Is  to 
give  to  the  word  'rights*  the  broader  mean- 
ing of  including  not  only  property  rights, 
but  also  such  municipal  powers  as  were 
necessary  to  the  performance  of  the  obliga- 
tions and  the  discturge  of  the  llaUlltles  le- 
gally assumed  and  Incurred  by  the  defunct 
city.  Such  meaning  does  no  violence  to  the 
definition  given  to  the  word  'rlghlf  by  lexi- 
cographers and  courts.  Oentury  Diet;  Web* 
ster'8  Diet ;  7  Words  and  Phrases  Judicially 
Defined,  p.  6220 ;  People  ex  rel.  v.  Dikemau, 
7  How.  Prac.  (N.  Y.)  124.  In  the  case  Just 
cited  it  Is  well  said :  The  word  "rights'  is 
defined  by  lexicographers  to  denote,  among 
ottier  things,  property.  Interest,  power,  pre- 
rogative, immunity,  privily.  Walker's  Diet 
word  "right"  In  law,  it  Is  most  frequently 
applied  to  property  in  Its  restricted  sense, 
but  it  is  often  used  to  destgnate  power,  pre- 
rogative, and  privilege,  and  specially  when 
applied  to  corporations.  Indeed,  a  large  pro- 
portion of  the  rights  of  political  corpora- 
tions consist  of  the  powers  conferred  upon 
them.'  The  power  to  remedy  the  error  and 
thereby  to  discharge  the  obligation  of  a 
contract  which  even  the  Legislature  has  no 
right  to  Impair  was  one  of  the  incidents  of 
the  rights  granted  to  Kansas  C^ty  by  the 
statute.  Tbls  conclusion  is  In  accord  with 
what  was  said  by  the  St  Louis  Court  of  Ap- 
peals la  Qrerman  t.  Blakedey.  18  Mo.  Api^ 


loc  dt  411.  and  la  supported  1^  every  con- 
sideration of  reason  and  Justice."  The  same 
conclusion  springs  from  the  general  rule  of 
law,  viz.,  that  where  a  duty  is  laid,  or  pow- 
ers are  granted,  those  incidental  things  nec- 
essary to  do  the  duty  or  exercise  the  powers 
are  implied.  State  ex  rel  v.  Perkins,  139 
Mo.  loc.  dt  118,  40  S.  W.  650.  The  legal 
precept  is :  The  incidents  of  a  thing  follow 
tacitly.  The  point  is  ruled  against  appel- 
lants. 

2.  The  related  propositions  ("b")  relied  on 
by  appellants  may  be  pot  in  asking  form  as 
one  question,  to  wit:  Kansas  City,  havlt^ 
the  power  to  issue  the  tax  bill  (as  Just  held), 
must  it  be  Issued  in  accordance  with  the  de- 
tail requirements  of  the  charter  and  ordi- 
nances of  Westport  relating  to  interest  aujl 
installments,  or  in  accordance  with  the  detail 
requirements  of  the  ordinances  and  charter 
of  Kansas  City?  That  Inquiry  seeks  a  state- 
ment of  pertinent  facts,  as  well  as  ordinance 
and  statute  and  charter  provisions,  viz.: 
There  was  no  general  ordinance  of  Westport 
regulating  tax  bill  Interest  or  Installments 
read  into  the  record.  The  special  Westport 
ordinance  providing  for  the  pavement  said 
nothing  about  either.  In  the  contract  how- 
ever, the  contractor  agreed  to  receive  his  pay 
in  special  tax  bills  (quoting)  "against  and 
upon  the  lands  liable  to  be  charged  witb  the 
cost  thereof  as  provided  by  law  according  to 
the  charter  and  ordinances  of  said  city." 
The  contract  went  Into  efltect  October  25, 
1897.  On  that  date  Westport  passed  an  <x- 
dinance  confirming  the  contract  At  the  date 
of  both  the  original  and  oonflrmlng  ordlnanc- 
ee  there  were  two  sections  of  the  statutory 
charta  of  cities  of  the  fourth  class,  to  which 
tiass  Westport  belonged  (arUcle  S,  c,  91.  B.  S. 
1899),  in  f<ffce^  to  wit  sectlim  6984,  provU- 
Ing  that  special  tax  bills  "shall  be  paid  in 
the  manner  provided  by  ordinances."  Aa  to 
interest  Oie  section  runs  this  way:  "Said 
special  tax  bills  may  bear  Interest  after 
thirty  days  from  tlw  date  of  Issue  at  the 
rate  of  eight  per  cent,  per  annum,  and  every 
such  spedal  tax  bill  shall  be  a  Iten  against 
the  lot  or  piece  of  ground  described  In  the 
some  until  the  same  Is  paid."  Section  0987 
provides.  Inter  alia,  as  fbllows:  "33ie  total 
cost  of  paving,  macadamizing,  curbing,  gut- 
tering and  the  necessary  excavation  and  grad- 
ing for  the  same,  of  any  street,  avenue, 
square  or  alley,  or  other  highway  or  any  part 
thereof,  may  be  paid  In  three  annual  pay- 
ments— one-third  in  one  year,  one-third  In 
two  years  and  one-third  in  three  years  from 
the  date  of  issue  of  the  special  tox  bills — 
each  payment  to  bear  not  to  exceed  eight 
per  cent  Interest  per  annum  from  date  of 
issue  to  date  of  payment:  Provided,  that 
the  owner  of  any  lot  or  parcel  of  ground 
fronting  on  such  street,  avenue,  alley  or 
other  highway,  or  square  or  part  thereof  im- 
proved, shall,  within  thirty  daye  nStet  ttie 
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letttns  ctf  ttu  contract  for  BQch  work,  notl^ 
tlie  dl7  derk,  in  writing,  tibat  be  deelres  to 
par  the  same  in  three  amiaal  paTmeats." 

(Note;— There  ia  nothbis  In  the  record  to 
show  that  appdlanta  notified  the  clerk  of 
their  desire  to  pay  in  three  annual  InataU- 
mente.) 

Ttrnlng  to  the  perttnrat  parts  ot  tiie  char^ 
ter  and  ordnances  of  Kansas  Gily  and  the 
terms  ot  the  tax  Ull  in  enit,  we  have  the 
following :  On  Mareh  2,  1898,  an  ordinance 
(theretofore  passed  by  both  booses  of  tbe 
common  council  of  Kansas  City)  was  appniv- 
ed,  reading  In  part: 

"Section  1.  That  all  the  epedal  tax  bills 
to  be  Issued  for  paving  and  conBtractiiig 
streets  under  and  rlrtne  of  the  terms  of 
the  following  ordinances  of  the  late  dty  of 
Wes^Ktrt,  to  wit:  Ordinance  No.  1808^  'An 
Ordinance  to  pave  Thirty-Sixth  street  from 
the  east  line  of  Wyandotte  street  to  tbe  west 
Une  of  H<dmes  street,'  approved  September 
22nd,  1897,  *  *  *  be  made  payable  In  four 
equal  installments  and  sach  tax  bills,  when 
issned,  shall  be  payable  and  collective  as 
follows :  Tbe  first  installment  shall  become 
dne  and  collectible  on  the  Slst  day  of  Jlay 
next  succeeding  the  date  of  issue  of  the  tax 
bllla,  provided,  that  if  such  period  is  less 
than  thirty  days  after  the  issue  of  the  tax 
bills  then  the  first  Installment  shall  become 
due  and  collectible  on  the  Slat  day  of  May 
of  tbe  next  year;  the  second  installment 
shall  become  due  and  collectible  in  one  year, 
the  third  Installment  in  three  years  after  the 
first  installment  is  dne  and  collectible,  as 
above  mentioned;  provided,  however,  that 
the  owner  of  the  property  charged  with  the 
payment  of  such  tax  bills  or  the  owner  of 
any  interest  therein  shall  have  the  privilege 
of  paying  tbe  same  In  full  at  any  time  before 
tbe  expiration  of  thirty  days  of  the  issue 
thereof;  and  provided  further  that  the  own- 
er of  the  property  charged  with  the  payment 
of  such  tax  bills,  or  the  owner  of  any  inter- 
est therein,  shall  have  the  privilege  of  pay- 
ing such  tax  bills  In  full  at  any  time  by  pay- 
ing all  interest  thereon  to  a  period  ninety 
days  after  the  date  of  such  payment,  unless 
such  payment  ia  made  within  less  than  nine- 
ty days  of  the  maturity  of  the  next  install- 
ment, and  then  by  paying  interest  thereon 
to  the  date  when  the  next  installment  be- 
comes due  and  payable.  Such  tax  blUs,  in- 
cluding each  Installment  thereof,  if  not  paid 
in  full  before  the  expiration  of  thirty  days 
from  the  date  of  the  Issue  thereof,  shall  bear 
Interest  from  the  date  of  Issue  at  the  rate 
of  six  per  cent  per  annum,  and  when  any 
installment  becomes  due  and  collectible  as 
herein  provided,  interest  thereon  and  on  all 
unpaid  installments  shall  be  due  and  collect- 
ible to  that  date,  if  any  installment  of  any 
such  tax  bllla  or  interest  thereon  be  not  paid 
when  due,  then  all  the  remaining  install- 
ments shall  immediately  become  due  and  col- 
Icctllfle  togetbtf  with  interest  thereon  at  the 


rate  of  10  per  cent,  per  annum  from  the 
date  of  issue  of  such  tax  bills,  less  tiie  sum 
of  any  interest  that  may  have  already  been 
paid  an  said  installments. 

"Sec  2.  All  the  provisions  of  the  Charter 
of  Kansas  Cltj  in  regard  to  the  payment  and 
coUectlon  of  installment  tax  bills  iaitued  for 
the  paving  of  streets,  shall  apply  to  and 
govern  the  payment  and  coUectlon  of  the 
bills  referred  to  In  section  one  of  tbis  or- 
dinance as  fully  and  with  the  same  elCect 
as  though  the  work  in  payment  for  which  the 
said  tax  biUa  may  be  Issued  had  been  au- 
thorized by  Charter,  Ordinances  and  Oon- 
tracts  of  Kansas  (3ty,  HissourL" 

(Note.— Appellants  do  not  contend  that  the 
sdieme  outlined  in  the  foregoing  ordinance 
does  not  accord  with  the  Kansas  Ci^  char< 
ter  scheme  outlined  In  section  25,  art  d,  of 
the  Kansas  City  Charts  ot  1889.  Hence  the 
charter  provisions  are  omitted.) 

On  May  25.  1898,  an  ordinance  of  Kansas 
(31ty  was  duly  approved,  narrating  that  tbe 
i^ork  of  paving  Thlrt7-Sixth  street  "in  the 
late  city  of  Wes^rf^"  had  been  approved 
and  accepted,  etc,  and  the  cost  apportioned. 
It  then  went  on  to  levy  a  special  assessmoit 
against  abutting  property,  and  special  tax 
bills  w^  ordered  to  issue.  The  record  shows 
that  the  tax  Ull  sued  on  ran  in  the  terms  pro- 
vided 1^  said  ordinance  of  Kansas  Oltr  ap- 
proved March  2,  1888. 

On  such  record  we  make  these  observa- 
tions: 

[3]  (1)  If  Westport  had  charter  power  un- 
der R.  S.  1899,  I  59S4,  supra,  to  pass  a  gen- 
eral ordinance  providing  for  unconditional 
inatallment  payments  of  special  tax  bills  (a 
point  we  do  not  decide),  it  did  not  exercise 
that  power  on  this  record.  Turning  to  sec- 
tion 5987,  R.  S.  1899,  supra,  a  part  of  the 
charter  of  fourth-class  cities,  it  does  not  re- 
qnlre  Installment  payments  wbether  or  no. 
The  words  of  the  law  are  permissive,  not  Im- 
pelling. The  statute  says  tax  bills  "may  be 
paid  In  three  annual  paymrats,"  not  that 
tbey  shall  be.  And  this  favor  runs 'only  on 
a  proviso,  an  unqnallfled  condition  precedent 
to  wit,  that  within  30  days  after  letting  the 
contract  the  lot  owner  notify  the  dty  clerk 
In  writing  of  his  desire  to  pay  In  three  an* 
nual  payments.  Observe  there  can  be  no 
two  ways  about  It,  but  that,  under  that  sec- 
tion, the  lot  owner  has  merely  an  Installment 
privilege,  an  option — an  option  conditioned 
only  on  a  notice.  We  do  not  say  that  under 
this  record  appellants  would  have  had  vested 
rights  in  the  privilege  of  three  Installments. 
But  we  do  say  that  whatever  rights  they 
may  have  had  on  giving  such  notice,  yet  ab- 
sent proof  of  such  notice,  as  here,  they  can- 
not be  heard  to  complain,  as  they  do,  that 
the  payment  installments  were  made  four  in- 
stead of  three.  Evidently,  if  they  lost  the 
right  to  demand  three  or  any  at  all,  they 
have  no  cause  to  complain  that  their  result- 
ing burden  was  eased  off  by  division  Into 


Digitized  by 


144 


IM  80T7THWESTBBN  BBFORTBK 


(Ma 


fbnr  parta.  We  let  ttie  point  teeak  on  the 
Tlew  Juat  presented^  because  It  la  detennlna- 
tire  at  the  qnestloa,  not  becanse  there  are 
not  other  allowable  views  equally  dedsive^ 

(2)  Of  Interest  On  this  record  there  was 
no  general  or  special  ordinance  of  Westport 
regulating  Interest  on  tax  bills  issued  for 
street  ImproTements.  We  do  not  stop  to  con- 
sider or  decide  whether  such  ordinance  was 
necessary  before  appellants  could  be  heard 
to  complain  that  the  tax-bill  rate  of  interest 
was  OTToneous.  For  the  purpose  of  getting 
an  accurate  view  of  the  point  In  band,  we 
go  to  the  provisions  of  the  statutory  charter 
of  cities  of  the  fourth  class.  Observe,  sec- 
tion 5984,  supra,  says  special  tax  bills  "mat/ 
bear  interest  after  thirty  days  from  the  date 
of  issue  at  the  rate  of  8%  per  annum."  The 
word  "may"  Imports  power  to  use  a  sliding 
scale.  We  shall  assume  that,  under  that 
statute,  a  city  of  the  fourth  class  could  not 
Issue  tax  bills  drawing  a  greater  rate  than  8 
per  cent,  but  might  issue  bills  drawing  less. 
At  the  trial  appellante  objected  to  the  tax 
bill  and  to  the  ordinance  of  Kansas  City 
relating  to  the  levy  of  the  special  assess- 
ment for  the  improvementa  of  Tliirty-Sizth 
street,  on  the  ground  that  the  rate  per  cent 
of  Interest  impaired  the  obligations  of  a  con- 
tract We  do  not  say  one  way  or  the  other 
as  to  appellante  standing  to  make  such  point 
but  we  do  say  this:  If  that  objection  t>e  still 
shadowed  forth  In  appellants*  brief  (a  point 
faint  if  made  at  all),  it  certainly  cannot  be 
construed  to  mean  that  appellante  bad  a 
vested  or  contract  right  that  the  tax  bills 
should  not  bear  a  less  per  cent  than  8.  Now, 
the  tax  bill  in  suit  bears  6  per  cent,  after 
30  days  from  the  date  of  issue,  and  this  6 
per  cent  runs  until  deteult  in  payment  no- 
ticed In  the  tax-levying  ordinance,  and  then 
it  becomes  10  per  cent  under  that  ordinance 
and  the  charter  of  Kansas  City.  In  reason, 
therefore,  appdlante*  contention  must  be  held 
to  mean  that  they  complain  of  the  2  per  cent 
of  excess  above  8,  after  default,  and  not  on 
the  2  per  cesit  of  defldt  under  8»  before  de- 
fault 

With  the  contention  narrowed  down  to 
that  excess,  we  copfront  the  cmcial  and  ulti- 
mate question^  viz.:  After  the  merger,  with 
the  work  of  improvement  of  Tblrty-SIxth 
street  midway  in  progress,  but  not  complet- 
ed, is  Kansas  City  to  proceed  with  the  spe- 
cial assessment  levy  to  pay  for  the  improve- 
ment in  accordance  with  laws  that  once  gov- 
erned Westport  or  In  accordance  with  the 
charter  of  Kansas  City  in  force  when  the 
time  came  to  make  the  levy  and  Issue  the 
bills?  No  one  would  question  the  legislative 
power  to  provide  in  the  enabling  statute,  per- 
mitting one  dty  to  take  in  the  territory  of 
another,  that,  In  case  there  were  uncomplet- 
ed street  improvements  at  the  time  of  the 
merger,  the  laws  governing  the  resulting 
city  should  (Hl>taln  In  special  levies  made  by 
tiift  resulting  city  to  pay  tot  such  Improve- 


ments oompleted  after  fba  merger.  It  l>  uu- 
ftHtonats  that  the  enabling  statute  (B.  8. 
1909.  1 9743,  motia),  when  It  provided  for  the 
corporate  death  of  Westport  did  not  by  a 
stroke  of  the  pen,  clear  np  that  question,  and 
not  leave  the  matter  In  doubt  to  be  determine 
ed  by  judicial  oonstmction. 

The  Supreme  Conrt  <Ht  New  Jersey,  con- 
fronted a  like  situation  In  Minhinnah 
Balnes  et  al.,  29  N.  J.  Law,  388,  wherein 
Vredenbnrgh,  J.,  aptly  said:  "It  is  one  of 
those  Incldente  of  hasty  legislation  so  fre- 
quently met  with,  and  Uirough  the  qul<^- 
sanda  of  which  we  can  only  steer  by  sound- 
ing at  every  step."  The  question,  being  nice, 
is  not  without  difficulty.  In  a  very  late  ad- 
diUoD  of  a  treatise  (1  Lewis,  Em.  Dom.  [3d 
Ed.]  888),  ite  author,  speaking  to  a  related 
question,  says:  "Municipalities  frequently 
put  off  one  form  of  government  for  anoth^, 
whereby  radical  changes  are  made  In  ttitt 
form  of  government  Townu  and  vlllagee  be- 
come cities.  One  law  of  incorporation  is  ez- 
changed  for  another.  The  laws  under  which 
such  changes  are  made  frequently  do,  and  al- 
ways ought  to,  make  provisions  for  all  pend- 
ing suite  and  proceedings  and  all  accrued 
rlghte  and  liabilities  In  such  a  way  as  to 
prevent  confusion  or  loss.  But  sometimes 
this  is  not  done,  and  the  question  arises. 
What  would  be  the  effect  of  such  a  change 
upon  pending  proceedings  for  condemnation} 
It  would  be  difficult  to  lay  down  any  general 
rule  for  such  cases,"  etc. 

[4]  Absent  a  controlling  decision  of  our 
own,  the  question  is  to  be  determined  on  the 
Inherent  reason  of  the  thing  on  g»ieral  prin- 
ciples, and  the  sources  of  a  sound  Judgment 
are  to  be  looked  for  in  persuasive  case  law 
and  deduced  by  parity  of  reasoning.  The 
assignment  of  error  In  band  must  be  over- 
ruled, because: 

(a)  We  have  already  determined  (para- 
graph 1)  that  Kansas  City  had  power,  un- 
der the  cabling  act  to  issue  the  tax  bill. 
The  reasoning  sustaining  that  ruling  lends 
countenance  to  the  conclusion  Just  annouuc- 
ed.  It  is  but  taking  another  step,  and 
why  should  we  halt  when  reason  polnte 
to  an  advance?  Moreover,  the  levy  of  the 
special  assessment  ex  necessitate  rei,  must 
follow  the  completion  and  acceptance  of  the 
work.  Now,  when  those  stages  were  reached 
for  action,  Westport  had  become  an  Integral 
part  of  Kansas  City.  Westport  having  *ipBO 
facto"  ceased  and  become  a  mere  memory, 
we  know  of  no  general  prlndple  of  law  an- 
tborlzlng  one  municipal  corporation  to  en- 
force the  laws  of  another  in  existence,  let 
alone  a  defunct  one — absent  express  le^sla- 
tlve  power  to  that  end.  Accordingly,  If  Kan* 
sas  City  can  make  the  levy  at  all.  It  would 
seem  her  warrant  of  authority  to  do  so  must 
be  looked  for  In  her  own  charter  and  ordi- 
nances. Again,  It  requires  no  citation  of  au- 
thority to  show  that,  if  a  dty'a  llmlte  be 
extoided,  the  person,  lands,  and  objects  of 
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tufttlon  taken  In  at  once  become  subject  to 
the  seneral  laws  for  levying  taxes  pertaining 
to  the  enlarged  city.  Tfana,  if  A.  owns  a 
farm,  Incloded  by  an  extension  ordinance  In- 
to a  dty,  that  farm  may  thenceforward  be 
taxed  not  only  for  current  municipal  par- 
poses,  but  to  pay  the  prior  bonded  debt  of 
the  enlarged  dty.  It,  then,  the  territory  tak- 
en in  at  once  becomes  snbject  to  laws  per- 
taining to  the  levy  of  general  taxes,  we  see 
no  insuperable  objection  to  taking  another 
step  in  the  same  direction,  to  wit,  to  hold 
that  a  snbseauent  levy  of  special  assessments 
Is  governed  by  the  laws  of  the  resulting  dty. 
It  has  been  held  that  a  drainage  district  may 
be  enlacged  by  the  addition  of  new  territory, 
and  the  new  t^rltory  then  subjected  to  the 
burden  of  ass^sments  to  pay  the  prior  bond- 
ed Indebtedness  of  the  original  district. 
Squaw  Creek  Drain.  Dlst.  v.  Tumey,  235 
Mo.  80, 138  S.  W.  12;  Des  Moines,  etc.,  Levee 
Dist.  T.  BaUroad,  240  Mo.  614.  145  S.  W.  35, 
80  L.  R.  A.  (N.  S.)  643.  It  has  been  held 
whore  the  scheipe  of  taxation  for  the  pay- 
ment ot  bonds  to  be  issued  by  a  drainage  dis- 
trict was  changed  after  the  district  had  been 
organized,  and  while  stc^w  were  being  taken 
beading  to  a  bond  Issn^  mandamus  would 
go  to  compel  the  Issue  of  the  bonds  despite 
the  changed  scheme  for  paying  them.  State 
ex  Tel.  T.  Charlton  Drain.  Dlst,  192  Mo.  BIT, 
00  S.  W  722. 

IS]  Again,  it  deatn^  no  vested  right  U; 
pending  a  proceeding  In  court,  the  remedial 
procednre  is  changed,  and  so  t&r  as  practi- 
cable the  proceeding  is  oontlnued  under  the 
changed  law.  State  ex  idL  v.  Taylor,  224 
Uo.  loc.  dt  464,  123  S.  W.  882;  Clark  t. 
Ballroftd.  219  Mo.  loc  dt  532,  118  S.  W.  40 
^  seq.  It  is  not  a  far-fetched  analf^  to 
take  the  extension  of  the  limits  ot  Kansas 
Cttj  during  the  life  and  execution  of  an  Im- 
provement  contract  in  broad  prindple  as  the 
same  as  changing  a  remedial  procedure  pend- 
ing a  proceeding  in  court,  since  the  2  per 
cent  excess  of  Interest  atwve  8  per  cent  is 
(In  a  soise)  a  mere  remedial  spur  to  provoke 
prompt  payment  Finally,  the  whole  subject 
Is  to  be  mled  with  this  view  in  mind:  It  Is 
a  great  mistake  to  snppose  that  courts  ap- 
proadi  flipedal.  assessments  for  street  im- 
proTementa  with  a  frosty  air  or  look  at  the 
Incidental  baxdshlps  of  them  as  something 
Inherently  suspicious  or  wrong  (Gist  v.  Con- 
stmction  Co.,  224  Mo.  loc.  clt  878,  123  S.  W. 
921  et  seq.;  Paving  Co.  v.  TJIlman.  137  Mo. 
loc  dt  GOS,  88  S.  W.  458),  or  to  suppose  that 
the  wit  of  man  Is  adequate  to  Inventing  any 
scheme  of  spedal  or  general  taxation  so 
ideally  perfect  as  to  be  Invulnerable  to  shafts 
of  criticism  (Brunn  v.  Kansas  City,  216  Mo. 
loc.  dt  120,  115  S.  W.  440).  With  which 
pertinent  general  comments,  we  pass  to  a 
doser  view. 

(b)  "If  a  public  corporation  has  been  an- 
nexed to  a  larger  one,  or  has  fae^  dissolved 
and  has  become  a  part  ot  an  incorporated 


township,  the  ofiOcIals  of  the  corporation  into 
which  it  is  thus  merged  are  the  ones  who 
tiave  authority  to  levy  assessments  within 
the  territory  of  such  former  corporations. 
The  assessment  is  to  be  made  according  to 
the  diarter  of  the  resulting  dty  if  this  dif- 
fers from  the  law  applicable  to  the  original 
corporation."  1  Page  and  Jones,  Taxation 
by  Assessment  p.  377.  On  that  decisive 
proposition  this  case  must  ride  off.  It  is 
directly  supported  by  Qilpln  v.  Ansonia,  68 
COnn.  72,  86  Atl.  777;  Manl^  v.  Emien,  46 
Kan.  655,  27  Pac.  844;  and  arguendo  In 
Eyerman  v.  Blakesley,  IS  Mo.  App.  407; 
State  ex  rd.  St  Joseph  Waterworks  v.  Qel- 
ger  et  aL,  154  S.  W.  486  Uust  tianded  down 
and  not  yet  officially  reported).  We  think  it 
finds  some  little  support  Inferentlally  in 
Adams  V.  Llndell,  6  Mo.  App.  97,  and  St 
Louis  V.  Stoddard,  15  Mo.  App.  173. 

II]  The  mere  fiict  that  the  improvement 
contract  contained  the  provision  that  the  con- 
tractor  agreed  to  recdve  his  pay  In  tax  bills 
issued  "as  provided  by  law  according  to  the 
charter  and  ordinances  of  said  city"  (West- 
port)  has  no  virtue  In  Judicially  determining 
the  pqint  In  hand,  because:  In  the  first  place, 
there  are  no  pertinent  ordinances  In  evidence. 
In  the  second  place  that  provl^n,  so  far  as 
It  relates  to  Westport's  charter,  adds  not  a 
whit  to  the  contract;  for  the  statutes  con- 
stituting the  charter  wonld  have  been  read 
Into  the  contract  for  all  l^Itimate  purposes, 
atwent  the  provtsiw.  So  that  in  laM  anal^sla 
the  question  resolves  Itself  back  to  a  con- 
struction of  those  statutes,  and  the  further 
question:  Which  laws  were  in  force  after 
ttie  merger  when  the  assessmait  levy  was 
made?  Both  of  which  have  heea  ruled.  It 
Is  on  premises  thus  announced  we  rule  the 
point  against  anpellants. 

8.  Is  the  bill  void,  as  argued,  because  the 
work  was  not  completed  in  the  time  fixed  by 
the  orif^nal  Westport  ordinance?  That  ques- 
tion se^  more  of  tike  record,  to  wit:  Shor^ 
ly.  the  Improvonent  ordinance,  after  provld- 
iug  the  work  should  be  done  in  strict  con- 
formity with  the  pUins  and  spedflcatlons 
therefor,  on  file  in  die  oflBce  of  the  cUj  en- 
gineer, then  went  on  to  provide  that  it  should 
be  completed  within  four  months  ^m  the 
time  the  contract  therefor  binds  and  takes 
effect  When  wis  go  to  the  plans  and  specifi- 
cations BO  on  file,  as  the  call  In  the  ordi- 
nance conunands,  we  find  they  provide  that 
the  work  should  be  commenced  within  60 
days  after  the  contract  takes  effect  ELnd  is 
to  be  completed  within  four  months.  But 
the  apedflcatlons  on  which  the  work  was  let 
do  not  stop  there.  There  is  another  provi- 
sion to  the  effect  tiiat  If  the  work  be  not 
crtmpleted  within  four  months,  then  |10  per 
diem  should  be  deducted  for  every  working 
day  over  the  four  months.  And  the  further 
provision  that  no  such  allowance  should  be 
made  unless  the  contractor  be  delayed  from 
prosecuting  the  work,  or  UQlstt  the  tlipe  be 
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extoided  by  tlie  passage  at  an  ordinance. 
Further,  there  U  a  prorislon  that  theee  speci- 
fications shonld  be  nnderstood  to  be  a  part 
of  the  contract  There  Is  stUl  another  spec- 
ification to  the  effect  that  days'  work  lost  In 
consequence  of  court  proceedings,  bad  weath- 
er, grading,  curbing,  trenching,  Iqr  other  con- 
tractors oTer  whom  the  contractor  had  no 
control,  by  strikes,  eta,  shall  be  added  to  the 
four  months  for  the  completion  of  the  work. 
And  still  another  to  the  effect  that,  when  the 
temperature  was  such  that  in  the  opinion  of 
the  engineer  it  would  hinder  the  concrete  in 
setting,  concrete  should  not  be  laid.  The 
improvement  contract  also  contained  a  call 
for  these  spedficaUons,  and  required  the 
work  to  be  done  in  accordance  therewith. 
As  already  noticed,  there  was  an  ordinance 
passed  hy  West  port  confirming  this  contract 
on  the  date  It  was  executed.  Presently,  in 
November,  1897,  Westport  passed  another  or- 
dinance commanding  the  curbing  of  Thirty- 
Sixth  street  on  both  sides.  A  contract  to  do 
that  curbing  was  let  to  another  party  and 
caused  some  delay  in  paring.  The  weather 
also  caused  delay  because  the  temperature 
was  too  low  to  allow  concrete  to  set.  The 
case  is  put  to  us  In  such  fashion  that,  if 
those  delays  may  be  deducted  from  working 
days,  the  work  was  finished  within  the  orig- 
inal ordinance  time  of  four  months.  Other- 
wise, otherwise^  Howerw,  by  an  ordinance  of 
the  common  council  of  Kansas  Olty,  passed 
after  the  merger  and  before  the  strict  ordi- 
nance four  months  were  up,  the  time  was 
extended  for  a  period  of  60  days.  All  hands 
agree  the  work  was  completed  on  the  30th 
day  of  March,  1898,  within  the  extended 
time. 

On  such  record,  we  obserre:  Our  reports 
are  fuU  of  expodtion  on  the  effect  of  eon- 
tracts  and  ordinances  apparently  conflicting 
on  the  question  of  time  limit  tor  doing  pub- 
lic work.  In  some  cases  ordinances  have 
been  silent  on  time,  and  the  contracts  have 
spoken.  In  some  cases  there  are  conflicts  in 
the  terms  relating  to  time.  In  some  cases 
there  has  been  an  ordinance  time  limit,  and 
then  a  penal^  has  been  provided  for  violat- 
ing the  limit  So. in  some  cases  there  has 
been  no  extension  ordinance.  These  ques- 
tions have  all  received  judicial  attention  and 
been  resolved,  not  without  some  discord.  We 
shall  not  prolong  this  opinion  by  marshaling 
those  eases,  pointing  out  the  distinctions 
made  whereby  one  has  been  differentiated 
from  another,  nor  shall  we  snm  up  the  hold- 
ing oi  each  separate  case. 

[7]  We  proceed  to  Jndgment  by  announcing 
our  con(dn8lon  to  be  that,  where  tlw  tmmrove- 
ment  ordinance  made  a  call  for  the  $pedfl- 
cations  and  where  the  contract  makes  the 
same  call  and  the  contract  is  confirmed  by  a 
confirming  wdinance,  then  the  contract,  the 
q>eclflcatlon8,  and  ordinances  mnst  be  all 
read  togetiier  for  what  they  are  worth. 

[I]  And  Qw  fnrtbv  oonclnsion  that  irtiwa 
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IKlor  to  the  eiplratlon  ot  Om  time  Undt  fix- 
ed in  the  Imiwvement  ondinance  time  Is  an 
extending  ordinance  the  extwudon  la  valid. 
Cases  supporting  those  conclusions  are  dted 
by  respondent's  counsel,  and  will  appear  In 
our  re^rter'a  headnotes.  The  statntory 
charter  for  cities  of  the  fourth  class  requlree 
contracts  for  street  work  to  be  let  on  plana 
and  specifications  duly  filed.  B.  S.  1899,  | 
6989.  We  mention  this  to  show  the  slgnlfl- 
cance  of  the  call  made  in  the  ordinance  and 
In  the  contract  for'  the  specifications. 

[9]  In  Hund  V.  Rackliffe,  192  Bfo.  loc.  dt 
824,  325,  91  S.  W.  003,  the  following  con- 
trolling doctrine  Is  announced,  viz.:  "No 
good  reason  has  be^  given,  or  is  concdva- 
ble,  why  the  municipal  assembly  should  not 
have  power  to  »tead  the  time  for  the  com- 
pletion of  a  contract  beyond  the  period  spec- 
ified therefor  In  the  original  ordinance,  if 
the  extending  ordinance  Is  passed  prior  to 
the  expiration  of  the  time  limited  in  the 
original  ordinance;  and  likewise  no  good 
reason  appears  why  the  municipal  assembly 
should  not  have  power  to  extend  the  time 
under  such  circumstances,  when  no  time  was 
spedfied  in  the  original  ordinance  and  the 
time  limited  was  q;»ecifled  only  in  the  eon- 
tract"  The  voiat  la  mled  against  amfel- 
lants. 

[II]  4.  Appellants'  motion  in  arrest  raises 
the  question:  Is  the  Judgment  erroneous, 
for  that  It  bears  10  pa  cent  interest  instead 
of  6  per  cent?  The  question  is  presented  in 
their  briefs  as  a  live  one.  By  B.  S.  1900, 
i  7181,  interest  on  judgments  on  contracts 
runs  at  the  same  rate  home  by  sndi  con- 
tracts. All  Mher  judgments  bear  6  per  cent 
from  rendition  until  satisfied.  By  the  char- 
ter of  Kansas  Olty  of  1876,  special  tax  bills 
for  street  improvemoits  (after  deftiult)  bore 
16  per  cent  per  annum  and  the  charter  re- 
quired judgments  thereon  to  bear  the  same 
rate.  Article  8,  |  4.  3y  the  freeholders* 
charts  of  1889,  In  force  when  the  Thirty- 
Sixth  street  levy  was  made,  tax  bills  (after 
defitnlt)  bore  10  per  cent  Interest  and  Judg- 
ments thereon  bore  the  same  rate;  Article 
9,  I  1&  Under  the  charter  of  187S,  this 
court  held  that  a  Judgment  on  a  q>ecial  tax 
bill  should  follow  the  durter  and  bear  the 
same  rate  as  the  tax  Ull,  to  wit,  IS  per  cent 
Bnchan  t.  Broadwell,  88  Ho.  lo&  dt  ST.  In 
Dickey  V.  Porter,  203  Ma  loc.  dt  89, 101  S. 
W.  B86,  we  held.  In  bane,  that  a  judgment 
on  tax  bills  under  section  18,  art  9,  of  ttut 
Ghartar  of  Kansas  City  of  1889,  bore  10  per 
coit  Sudi  judgment  was  affirmed  In  that 
cas&  Under  the  same  charter,  tiie  Kansas 
City  Oourt  of  Appeals  held  that  a  Judgment 
on  sndi  tax  bill  shonld  bear  only  8  pw  cmt 
interest  Barber  Asphalt  Paving  Go.  v. 
Field,  184  Mb.  Appb  loc.  dt  668-0^  111  8.  W. 
907. 

The  qnestlon  la:  Shall  m  fMlov  our  own 
ruling,  or,  on  reconsidaattcm,  follow  that  4xC 
tiie  Kansas  Olty  Court  of  ^ipealat  W«  liaTa 
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aid  of  little  Ugbt  firom  briefs  on  either  side. 
Tlie  point  is  treated  as  a  minor  one  and 
left  nnreasoned.  In  Bnum  v.  Kansas  City, 
216  Mo.  108.  US  S.  W.  446,  tlie  qnestlim 
was:  Should  the  general  statutory  provl- 
siMi  tar  Interest  at  0  per  cent  tm  Judgments 
obtain,  or,  omtra,  the  provision  of  the  Kan- 
sas Citt7  diarter  requiring  Judgmrats  for 
damagiM  in  condemnatlra  proceedings  to 
bear  no  Interest  at  all  pending  appeal?  We 
ruled  on  full  deliberation  (on  fail  briefs  on 
the  ptdnt)  that  tlie  charter  controlled.  Hence 
sndb  Judgment,  pending  appeal,  bore  no  In- 
toest  despite  tlie  graeral  prorlslon  of  the 
statat&  It  is  Imposdble  to  dlstingolsh  the 
Bnum  Gaae  trtm  that  at  bar  on  prlndi^, 
and  that  case  was  grounded  on  our  repeated 
adjudications  on  the  so^  fbroe  and  effect 
of  that  diartar. 

Wlittk  closely  read,  there  la  nothing  in  0!I- 
sonlte  Booflng  ft  E^ving  do.  r.  St.  LouIb 
Fair  Aasodation,  281  Ma  589,  132  S.  W. 
657,  to  the  CD^xary.  It  was  ruled  there 
that  a  judgment  on  a  special  tax  bill  was 
not  a  Jndgment  m  a  contract,  and  therefore 
absent  a  diarter  vxovUUax  nnOer  the  g«ieral 
statute  sndk  indsment  wonld  not  bear  the 
int^nst  bonie  by  the  tax  bill,  bat  wonld 
bear  only  0  per  cent  Bnt,  as  pointed  ont  in 
the  opinion,  that  mUng  was  based  on  a  tax 
bill  issued  under  the  charter  of  St  liOuls, 
haTing  no  proTlslon  relating  to  the  rate  of 
Interest  a  Judgment  on  snch  MU  should  bear. 
Furthermore,  In  the  GUsonite  Case,  the 
Dickey-Porter  Case  was  differentiated  be- 
cause of  the  peculiar  charter  provisions  of 
Kansas  City  now  up  tor  oondderation.  The 
attmtlon  of  tida  court  was  not  called  to  the 
Brunn  Oase^  nor  is  It  mentioned  In  the  GU- 
sonite Gaae^  ttumgb  a  constitutional  ques- 
tltm  based  on  sectlOQ  16,  art  8,  Const,  re- 
quiring the  charter  to  be  'in  harmony  with 
and  sabject  to  the  Constitution  and  laws  of 
the  state,"  is  mentioned,  though  not  decMed. 
BoonvUle  ex  reL  r.  Stephens.  238  Mo.  339, 
141  S.  W.  im,  foUowed  the  Gllsonite  Case. 
In  the  Bnum  Case,  however,  tliat  very  con- 
stitutional provision  was  In  judgment  as  the 
Idvotal  question  In  the  case,  resulting  in  a 
holding  that,  Kansas  City  having  power  to 
adopt  a  cbarter  on  municipal  affairs,  its  pro- 
visions thereon  controlled,  despite  the  gen- 
eral statute  on  interest  The  reasoning  of 
the  Brunn  Case  has  been  approved  in  a 
banc  case  Jnst  handed  down  (State  ex  rel. 
V.  Seehwn.  151  S.  W.  716),  and  not  yet  re- 
ported. We  can  add  nothing  to  what  was 
there  said.  In  St  Joseph  ex  rel.  v.  Forsee, 
110  Ma  App.  237.  84  S.  W.  1138,  a  statute 
(the  charter  of  cities  of  a  certain  class)  was 
involved  requiring  a  judgment  on  a  tax  bill 
Issued  by  St  Joseph  to  carry  IS  per  cent 
It  was  there  ruled  that  the  word  "interest" 
in  that  statute  was  a  misnomer,  and  meant 
**peaaXtr"  In  that  connection,  and  a  line  of 
caaea  is  cited  that  beara  out  that  theory,  at 


least  as  to  "interest"  on  the  tax  bill  Itstif. 
The  Forsee  Case  controlled  that  court  in  Its 
disposition  of  the  Field  Case. 

We  are  not  favored  with  a  brief  on  the 
c<»stitntlonal  question  as  such,  and  see  no 
reason  for  repudiating  the  dbctiine  of  the 
Bmnn,  DIckey-Forter,  and  Buchan-Broadp 
well  Cases.   Stare  decisis. 

Let  the  judgment  be  affirmed.  It  to  so  or- 
dered. All  concur. 


DA  VET  V.  NEWBLL-MOBSB  BOTAI/TY 
CO. 

(Springfield  Court  of  Appeals.  Missouri. 
March  3.  1913.  Supplemental 
Opinion,  March  17v  1918.) 

If  GOBPOSATIONS  (I  128*)— GoBFOKiLTB  SlOOK. 

A  pledgee  of  corporate  stock  to  secure  a 
loan  acquires  an  equitable  title,  and  may  re* 
quire  the  corporation  to  transfer  the  stock  to 
him,  or  respond  in  damages  for  default 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  IS  481,  491,  507-612,  637,  639-646. 
618;  Dec.  IHg.  I  123.*] 
2.  GosposATiONS  101*)— SpmiouB  Stock 

—  iBSUAIirCK  —  PlXDQK  —  COBFOBATI0N*8 
LlABILITT. 

The  secretary  <tf  defendant  corporatitm  nll- 
«d  in  a  blank  stock  certificate  for  WO  shares  to 
himsetf,  took  ft  to  New  Tork,  and  procured  the 
president  of  the  corporation  to  sign  the  same 
on  the  misstatement  that  It  was  needed  for 
transfer.  The  stock  In  fact  was  an  overissue, 
and  was  pledged  by  the  secretary  to  plaintiff 
for  a  loan.  The  majority  of  the  stock  had  been 
originally  Issued  to  the  secretary,  and  at  the 
time  the  certificate  was  presented  to  the  presi- 
dent he  knew  tliat  certain  shares  of  stock  were 
in  a  pool,  bnt  he  signed  the  same  on  the  secre- 
tary's false  representation  that  the  stock  had 
been  withdrawn  or  permission  therefor  had  been 
obtained.  //eM,  that  plaintiff  was  entitled  to 
rely  on  the  faith  of  the  certificate,  authenticat- 
ed by  the  corporation's  seal  and  the  signature 
of  its  proper  officers,  and  that  the  corporation 
was  liable  to  plaintiff  to  the  extent  of  Oie  loan. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  H  450.  451;  Dec.  Dig.  1  101.*] 

Error  to  Circuit  Courts  Jasper  OonnQr; 
David  EI  Blair,  Judge. 

Action  by  Thomas  N.  Davey  against  the 
'Newell-MOTse  Royalty  Oompany.  Judgment 
for  plaintiff,  and  d^sndant  brings  entur.  Af- 
firmed. 

Thomas  &  HacAsiey,  of  Carthage,  for  plain- 
tiff In  error.  Boy  Hockensmith,  of  Okemah, 
Okl.,  and  Norman  A.  Cox  and  Hug^  Dabbs, 
bodi  of  Jo^ln,  for  defendant  lu  error. 

BOBERTSON,  P.  J.  IPlalntlff  seeks  to  re- 
cover judgment  against  the  defendant  for 
the  sum  of  $3,445,  and  alleged  in  bis  peti- 
tion, in  substance,  that  the  defendant  was 
incorporated  under  the  laws  of  the  state  of 
Missouri  June  22,  1906;  that  Its  principal 
business  office  was  at  Carthage,  Mo.;  that  one 
S.  F.  B.  Morse  was  the  president  of  defend- 
ant company  from  that  date  until  February 
17,  1910;  that  J.  P.  Newell  was  during  all 
that  time  its  secretary  and  H.  W.  Blair  its 
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Tlce  president;  tbat  the  capital  stock  of  satd 
corporation  authorized  by  law  and  Its  arti- 
cles of  incorporation  was  $250,000,  divided 
Into  2,500  shares  of  the  par  value  of  $100 
each,  and  that  the  full  amount  thereof  was 
actually  subscribed  and  Issned  at  the  time 
of  the  incorporation;  tbat  Newell  was  one  of 
the  stockholders  therein,  and  bad  a  majority 
of  stock  issued  In  his  own  name,  attested  by 
the  seal  of  the  corporation,  and  signed  by 
the  president;  that  Newell  was  negligently 
and  carelessly  permitted  by  the  board  of  di- 
rectors of.  the  corporation  and  the  president 
and  vice  president  thereof,  without  snperri- 
slon,  investigation,  or  direction  on  the  part 
of  the  board  of  directors,  or  Its  officers,  to 
hare  fall  charge  of  the  business  of  said  cor- 
poration and  the  issuing  of  its  certificates  of 
8to^;  tiiat  the  capital  stock  of  said  corpo- 
ration bad  never  been  Increased;  that  the 
officers  and  board  of  directors  of  the  corpo- 
ration n^Ilgently  and  carelessly  failed  to 
keep  books  and  records  and  record  therein 
the  amount  of  the  capital  stock  Bobscribed, 
the  names  of  the  owners  and  the  amount 
held  bj  them,  respective,  the  amount  of 
money  paid  and  by  whom  paid,  fhe  transfer 
of  said  stock  and  to  whom  transferred,  the 
amount  of  its  assets  and  liabilities,  and  the 
names  and  places  of  residence  of  Its  ofllcers, 
the  only  record  of  the  corporatifm  being  the 
stab  and  sto<^  book  In  whliA  the  stock  was 
bound;  that  the  officers  and  directors  ftUled 
to  investigate  and  examine  the  acts  and  of- 
ficial conduct  of  Its  secretary  In  the  man^e- 
ment  of  its  business,  and  fiUled  to  examine 
the  record  of  the  Issuance,  transfer,  return, 
and  cancellation  of  Its  stock,  and  negllgmtly 
and  carelessly  permitted  the  said  secretary 
to  have  complete  charge  of  the  management 
of  the  business  of  said  corporation  as  afore- 
said, without  any  lamination  thereof  on 
the  part  of  the  board  of  directors  and  the 
officers,  and  negligently  and  carelessly  per- 
mitted the  secretary  from  time  to  time  to 
take  the  stock  book  of  said  corporation,  in 
which  the  blank  certlScates  of  stock  were 
bound  with  the  seal  thereto  attached,  to  the 
state  of  New  York  for  the  president  to  sign 
up  the  certificates  of  stock  ahead  of  the 
transfer  thereof,  and  In  anticipation  of  such 
transfer  and  In  blank,  and  negligently  and 
carelessly  permitted  the  said  secretary  to 
deal,  act,  and  control  the  same  after  being 
so  signed  and  issued  at  his  discretion;  tbat 
the  board  of  directors  permitted  the  secre- 
tary to  fill  out  In  his  own  name  certificates 
of  stock  In  excess  of  the  capital  stock  of  said 
corporation  and  attach  the  seal  thereto,  and 
carry  the  same  to  the  state  of  New  York  In 
the  abs^ce  of  the  vice  president  of  said  cor- 
poration to  be  signed  by  the  president,  who 
negligently  and  carelessly  for  said  corpora- 
tion attached  his  name  Uiereto  as  president, 
with  the  seal  of  said  corporation  attached, 
without  any  examination  of  the  books  of 
•aid  corporation  w  Inquiry  as  to  why  said 


attxA  was  being  Issued,  or  whether  the  same 
was  being  issned  for  stock  that  had  been 
returned  and  canceled  or  for  transfer  of 
stock,  and  negligently  and  carelessly,  after 
so  signing  the  same,  delivered  said  stock  to 
the  said  secretary;  that  the  board  of  direc- 
tors negligently  and  carelessly  permitted  and 
allowed  said  secretary  to  fill  out  at  his  own 
discretion,  without  supervision  or  investi- 
gation on  the  part  of  said  corporation  or 
Its  said  officers,  certificates  of  stock  in  ex- 
cess of  the  authorised  capital  stock  of  said 
corporation  In  his  own  name  and  attach  the 
seal  of  the  corporation  thereto  signed  by  him 
as  secretary,  and  took  and  presented  the 
same  to  the  vice  president,  who  on  b^lf 
of  and  for  said  corporation  negligent^  and 
carelessly  as  such  officer  signed  the  same 
at  the  request  of  said  Newell,  without  any 
examination  of  the  stock  book  of  said  corpo- 
ration, and  on  an  examination  it  was  shown 
that  such  issue  of  8tot!k.  was  In  excess  the 
capital  stock  of  said  corporation;  that  on 
the  23d  day  of  January,  190%  the  said  secre- 
tary &lsely  and  fraudulently  made  out  and 
filled  in  with  his  own  name,  in  excess  (tf  Uie 
capital  sto<^  of  said  corporation,  a  cerUfl- 
cato  of  stodc  for  260  shares,  attached  the 
seal  of  said  corporation  theret<^  and  affixed 
his  own  name  as  secretary,  detaching  same 
firom  the  stock  book,  and  took  it  to  New  York 
where  fhe  president  negllgentiy  and  cue- 
lessly  signed  the  same  as  president  of  said 
corporation  without  any  examination  of  the 
stock  book  or  records  of  said  corporation  or 
any  inquiry  why  satd  stock  was  being  Issued, 
or  whether  for  stock  that  had  been  returned 
canceled  or  for  transfer  of  stodc,  and  deliv- 
ered  said  certificate  of  stock  to  said  secretary 
so  signed.  The  certificate  Is  as  follows:  "In- 
corporated under  the  Law  oi  the  State  of 
Missouri.  No.  194.  Shares  250.  Newc3I- 
Morse  Royalty  Company,  Carthage,  Missouri. 
Capital  Stock  $250,000.00,  Fully  paid  and 
Nonassessable.  TU»  certifies  tlut  J.  P. 
Newell  Is  the  owner  of  two  hundred  and  fifty 
shares  of  the  capital  stock  of  Newell-Morse 
Royalty  Company  transferable  only  on  the 
books  of  the  corporation  by  the  holder  here- 
of in  person  or  by  attorney  upon  surrender 
of  this  certificate  properly  Indorsed.  In 
witness  whereof,  the  said  corporation  has 
caused  this  certificate  to  be  signed  by  its 
duly  authorized  officers  and  to  be  sealed  with 
the  seal  of  the  corporation.  At  Cartbage, 
Mo.,  this  23rd  day  of  Jany.  A.  D.  1909.  S. 
F.  B.  Morse,  President  J.  P.  Newell,  Secre- 
tary. Newell-Morse  Royalty  Company  [Seal] 
Carthage,  Mo.  Shares  $100.00  each."  In- 
dorsed on  back  as  follows:  "Certificate  for 
250  shares  of  the  Capital  Stock  Newell-Morse 
Royalty  Company  Issued  to  J.  P.  Newell 
dated  Jany.  23,  1909.    •    •  And  with 

the  following  Indorsements  thereon,  to  wit: 
"For  value  received  •  •  •  hereby  sell, 
assign  and  transfer  unto  •  »  »  shares 
of  the  cai^tai  stock  represented  by  tlw  witb- 
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Id  certlflcate,  and  do  bereby  irrevocably  con- 
'■titute  and  appoint  *  *  *  to  transfer  tbe 
said  Btock  on  tbe  books  of  tbe  wltbiu  named 
corporation  witb  full  power  of  substitution 

in  tbe  premises.    Dated   ,1S)0-^-^  In 

the  presence  of:  J.  P.  I4ewell." 

And  tbe  plaintiff  further  alleged  tbat  by 
leaaon  of  the  negligent  and  careless  acts  and 
conduct  of  said  corporation,  its  directors  and 
officers,  and  tbe  frandolent  conduct  of  New- 
ell in  issuing  said  &lse  and  fraudulent  cer- 
tificate of  stock  in  excess  of  its  autliorlzed 
capital  stock,  it  did  falsely  represent  and 
state  under  tbe  seal  of  said  corporation,  at- 
tested by  its  president  and  secretary,  tbat 
tbe  said  J.  P.  Newell  was  tbe  owner  of  250 
shares  of  the  capital  stock  of  said  corpora- 
tion as  evidenced  and  represented  by  said 
certificate  of  stock,  and  tbat  tbe  same  was 
folly  paid  and  nonassessable,  tbat  on  tbe 
4tta  day  of  March,  1909.  the  said  Newell 
applied  to  tbe  plaintiff  for  a  loan  of  $3,000, 
and  as  an  Inducement  to  said  plaintiff  to 
make  said  loan,  and  as  security  therefor, 
offered  to  and  did  pledge  to  plaintiff  the  said 
certificate  of  stock,  and  that  the  plaintiff 
relying  upon  the  representations  contained 
In  said  certificate  of  stock,  and  believing  the 
same  to  be  genuine,  and  baring  no  knowl- 
edge of  the  teiudulent  and  fictitious  Issue 
tbereof,  believing  tbat  Newell  was  the  owner 
thereof,  did  on  said  day  loan  to  said  New- 
^1  $3,000  taking  bis  note  therefor,  due  10 
days  after  date,  with  interest  at  8  per  cent 
per  annum,  and  accepting  said  stock  as  a 
pledge  and  senirlty  therefor,  and  tbat  in 
December,  1906,  the  plaintiff  ascertained  tbat 
said  certificate  of  stocft  was  Issued  for 
Bhares  in  excess  of  the  capital  stock  of 
said  corporation,  and  thereupon  be  demand- 
ed from  the  defendant,  throngb  its  officers 
and  agents,  that  they  deliver  and  transfer 
to  him  a  valid  certificate  of  stock  for  250 
shares  in  lien  of  said  fraudulently  issued 
stock,  or  to  pay  to  him  the  said  $3,000  with 
interest,  and  that  said  Newell  at  tbe  time 
of  issuing  said  stock  and  tbe  delivery  there- 
of to  the  plaintiff,  and  at  the  time  of  the 
commencement  of  said  suit,  was  insolvent 

To  plalntUTs  petition  defendant  answered 
cnbstantially  that  the  certlflcate  of  stock 
was  flpartoofl,  and  was  never  issued  by  au- 
thority of  tbe  defendant,  and  that.  If  Newell 
put  the  same  In  drcnlatlon.  It  was  done  by 
blm  in  his  indlvidoal  capacity  for  his  sole 
personal  benefit,  and  not  in  the  line  of  bis 
duty  as  an  officer  of  defendant;  that  long 
prior  to  tbe  Issuance  of  this  certificate  the 
foil  amount  of  tbe  capital  stock  bad  beat 
dnly  issued,  and  that  no  offlcw  or  agent  of 
tile  deCmdant  bad  any  power  or  authority 
to  Issoe  or  put  In  circulation  other  or  addi- 
tlonal  oertlficatee  of  stock;  that  tbe  certifi- 
cate was  issued  by  said  Newell  without  the 
c<nisent  of  tbe  persons  holding  the  larger 
amount  In  valoe  of  tbe  stock  of  defendant 
and  without  there  having  been  paid  to  tbe 
dsCwdant  any  monsy  t^nrefor  or  labor  done 


or  property  received  therefor  by  this  defend- 
ant, and  that  it  was  put  In  clrcolatlon  In 
violation  of  section  8,  art  12,  of  the  Con- 
stitution of  the  stete  of  Missouri,  and  tbat 
tbe  defendant  did  not  at  any  time  sanction 
or  ratify  the  issuance  or  putting  in  circulatltni 
of  said  document  by  said  Newell;  tbat  tbe 
certificate  of  stock  was  surreptitiously  and 
wrongfully  extracted  by  the  said  Newell 
from  the  back  of  tbe  stock  book  of  the  de- 
fendant, and  said  certificate  showed  on  its 
face  that  it  was  not  a  genuine  certificate  of 
stock  Issued  by  the  defendant,  for  the  rea- 
son tbat  at  the  time  of  the  Issuance  of  the 
same  the  genuine  certificates  of  stock  issued 
by  tbe  defendant  amounted  in  numbers  to 
120,  and  were  numbered  from  l  to  120,  both 
numbers  inclusive,  whereas  the  nuniber  of 
tbe  certificate  in  controversy  was  194;  tbat 
the  books  of  the  defendant  company  being 
kept  in  Ite  office  In  Oarthage,  Ma,  clearly 
showed  the  names  and  amounts  of  the  hold- 
ings, together  with  the  number  of  each  of 
tbe  several  certificates  of  stock  of  all  of  the 
stockholders  of  tbe  defendant  and  that  these 
books  were  of  easy  access  to  the  plaintiff,  and 
plaintiff  could  liflve  readily  examined  them; 
tbat  an  examination  thereof  would  liave  dis- 
closed tbe  fact  that  the  certlflcate  offered  to 
plaintiff  as  security  for  the  loan  was  spurious 
and  was  issued  without  authority;  that  the 
plaintiff  knew,  or  could  have  known  by  the 
exercise  of  ordinary  diligence,  that  the  cer- 
tificate was  not  genuine;  that  tbe  plaintiff 
failed  to  exercise  ordinary  care  for  his  own 
protection,  and  negligently  relied  upon  the 
false  statejnents  of  said  Newell  made  In  his 
individual  capad^  and  for  his  own  private 
benefit  and  gain,  which  was  known,  or  by 
tbe  exercise  of  ordinary  care  could  bare 
been  known,  by  the  plaintiff;  tbat  the  plain- 
tiff knew  at  the  time  be  made  this  loan  that 
Newell  was  Insolvent  and  sorely  pressed  for 
funds,  of  which  fact  the  defendant  was  ig- 
norant; that  plaintiff  had  knowledge  that 
any  representetions  made  by  Newell  were 
representations  of  his  own  Interest  and  could 
not  safely  be  relied  upon  by  the  plaintiff; 
that  tbe  conduct  of  Newell  was  such  as  to 
put  a  prudent  person  on  Inquiry,  and  that 
the  plaintiff  had  known  tbe  said  Newell  more 
Intimately  and  for  a  looger  time  than  any 
of  tbe  stockholders,  officers,  or  agents  of  the 
defendant  had  known  him,  and  tbat  the 
plaintiff  knew  that  he  could  not  rely  with 
safely  upon  the  t^resentatlons  made  by 
Newell,  wherein  he  undertook  to  represent' 
himself  as  the  owner  and  bolder  of  stock  to 
the  amount  and  value  Indicated  by  said  cer* 
tiflcate.  To  this  answer  the  plaintiff  re- 
plied by  a  gttieral  denial. 

A  jury  was  waived,  and  the  cause  tried 
before  the  court  No  declarations  of  law 
were  requested  or  given  in  behalf  of  tbe 
plaintiff,  but  the  defendant  requested  dec- 
larations of  law,  presenting  its  theory  of 
tbe  case  as  contained  in  Ito  answer,  all  of 
which  were  zefnsed,  and  lodgment  rendered 
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In  ftiTor  of  plaintiff  for  f3,130.  Defendant 
filed  its  motion  for  new  trial  and  in  arrest 
of  Jodgment  In  due  time,  which  being  over- 
mled,  It  obtained  leave  to  file  its  bill  of 
exceptions,  and  afterwards  sued  ont  in  the 
Snpreme  Court  a  writ  of  error,  upon  the  evi- 
dent theory  that  the  allegations  in  its  an- 
swer as  to  the  violation  of  section  8,  art  12. 
of  the  Constitution  of  MlsBouri  conferred 
JurisdtctiOD  npon  that  court  The  plaintiff, 
as  defendant  in  error,  filed  In  that  court  a 
motion  to  transfer  the  cause  to  this  court 
The  Snpreme  Court  sustained  plalntUTs  mo- 
tion, and  the  cause  Is  here  for  determination. 

The  undisputed  testtmony  discloses  that 
defendant  was  incorporated  as  alleged  in  the 
plaintiff's  petition,  and  that  in  the  articles 
of  Incorporation  J.  P.  Newell  was  designated 
as  the  owner  of  850  shares  of  the  capital 
stock  of  the  corporation  in  his  own  individ- 
ual capacity  and  as  trustee  of  1,500  shares. 
The  testimony  shows  that  the  stock  issued 
to  Newell  as  trustee  was  in  trnat  for  S.  F. 
B.  Morse,  who  was,  within  a  few  days  after 
the  incorporation,  elected  president  and  con- 
tinued as  such  officer  as  alleged  in  tbe  plain- 
tiff's petition.  By-laws  were  adopted  by  the 
stockholders  which  provided  that  the  annual 
stockholders'  meeting  should  be  held  at  the 
office  of  the  company  in  Cai-thage  at  tbe 
hour  of  10  o'clock  a.  m.  on  the  second  Mon- 
day In  January  of  each  year,  that  regular 
meetings  of  the  board  of  directors  should 
be  held  Immediately  following  the  adjourn- 
ment of  the  stockholders'  annual  meeting, 
and  on  the  first  Tuesday  of  each  month 
thereafter  at  8  o'clock  p.  m.,  and  that  spe- 
cial meetings  should  be  held  at  any  time 
on  the  call  of  the  president  or  any  two  di- 
rectors filed  with  the  secretary.  The  by- 
laws also  provided  that  shares  of  sto<^ 
should  be  transferable  only  on  the  books  of 
the  corporation  either  by  the  holder  in  per- 
son or  by  lawful  attorney  duly  authorized 
in  writing,  and  that  the  directors  should 
elect  or  appoint  all  of  the  officers  of  the 
corporation  and  prescribe  their  duties,  and 
should  have  power  to  suspend  or  dismiss 
any  officer,  agent  or  employ^  of  the  corpora- 
tion, whether  elected  or  appointed  by  the 
board  of  directors,  or  otherwise,  at  any  time, 
and  that  the  regular  officers  should  be  presi- 
dent, vice  president  secretary,  and  treasur- 
er, wbo  should  perform  the  usual  duties  per- 
taining to  their  respective  offices,  and  such 
further  duties  as  might  be  prescribed  by 
the  board  of  directors  from  time  to  time,  and 
should  hold  office  during  the  pleasure  of  the 
board  of  directors. 

It  appears  that  the  capital  stock  of  the 
corporation  was  paid  by  the  transfer  of  160 
acres  of  mining  land  near  Wcfbb  City  by 
Newell,  and  that  from  the  inception  of  the 
organization  of  the  corporation  Newell  and 
Morse  owned  and  controlled  practically  all 
of  the  stock  of  the  corporation.  Blair,  the 
vice  president  testified  that  he  owned  one 
share  of  stock*  and,  while  be  and  the  other 


resident  stockholders  designated  In  the  ar-^ 
tides  of  incorporation  are  reiH^sented  there* 
as  owning  50  shares  each,  it  is  disclosed  by 
the  evidence  that  they  were  only  stoiAbold- 
ers  for  tbe  purpose  of  having  the  requisite 
number  of  resident  directors.  The  office  of 
the  company  was  in  the  office  of  Newell  at 
Carthage.  All  of  the  bona  fide  certificates  of 
stock  were  signed  by  the  president  Morse,  at 
Carthage.  There  were  no  stock  books  kept 
as  required  by  law.  There  were  never  any 
inquiries  made  by  the  president  in  signing 
certificates  of  stock  presented'  to  him  by 
Newell.  Neither  did  the  officers  or  any  of 
the  board  of  directors  examine  the  books  of 
the  corporation  to  ascertain  in  regard  to  the 
Issuance  of  stock  prior  to  the  date  plaintiff 
made  his  loan  to  Newell,  and  the  directors 
met  only  once  a  year.  It  will  be  otwerved  in 
reference  to  tbe  certificate  of  stock  in  con- 
troversy that  it  was  issued  January  28,  1909, 
and  tbe  loan  to  plaintiff  made  March  4, 1909. 
Newell  filled  out  the  certificate  of  stock, 
placed  the  seal  thereon,  tore  It  out  of  the 
stock  certificate  book  and  took  It  to  New 
Tork,  where  he  obtained  the  s^nature  of  the 
president  thereto  on  or  about  the  date  tbe 
certificate  hears.  After  tbe  Incorporation 
of  the  defendant  company,  Newell  and  Morse 
Interested  a  Mr.  Tipton  of  New  Tork  City 
In  the  corporation  and  the  sale  of  its  Bto^ 
whereupon  a  stock  syndicate  or  pool  was 
formed  by  them  and  others  In  which  Newdl 
placed  266  shares  of  his  stock.  About  tbe 
middle  of  the  year  IOCS  NewUl  was  eudear- 
orlng  to  make  a  loan  on  his  stock  In  this 
syndicate,  and  was  endeavoring  to  obtain 
permlssicHi  of  Mr.  Tipton  who  was  one  of  the 
tmstees  In  that  indicate,  to  have  the  sto^ 
released.  Newell's  stock,  boweva>,  was  not 
rdeased,  but,  when  Newell  appeared  in  New 
Tork  to  have  this  particular  certificate  of 
stock  signed  by  the  president  he  r^ireient- 
ed  to  Morse  that  there  was  a  t^nafof  of 
some  stock  that  had  to  be  made  and  he  did 
not  think  It  was  necessary  to  carry  the  booka 
and  the  seal  from  Carthage  to  New  Tork, 
and  also  stated  that  Blair,  the  vice  president, 
was  absent  from  Carthage,  and  asked  the 
president  to  put  bis  signature  on  the  certlft- 
cate,  BO  that  he  could  send  It  back  Immedi- 
ately for  mailing  or  delivery.  The  president 
testified  that  he  did  not  sign  any  certificates 
In  blank,  so  that  it  is  evident  that  the  name 
of  New^  was  in  the  certificate  when  he 
signed  it  At  tbe  time  ttiat  BIr.  Morse  sign- 
ed this  certificate,  he  knew  that  Newt's 
stock  was  In  the  syndicate,  and  knew  that  it 
could  not  be  withdrawn  withont  the  consent 
of  all  of  the  parties  in  the  pool*  but  he  did 
not  make  any  inquiries  of  any  other  person 
In  the  pool,  but  relied  implicitly  upon  all  of 
the  statements  that  Newell  made  as  to  the 
purpose  for  which  this  certificate  was  desir- 
ed. He  says  that  the  corporation  was  a 
close  corporation,  owned  by  a  few  people, 
Newell,  Tipton,  himseU;  and  ttielr  friends, 
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ud  tbat  llw  stock  vw  not  being  tranaferred 
tctlTd7»  and  tliat  be  bad  an  Intimate  knowl* 
edge  of  all  of  tbe  stockboldeTs.  After  Morse 
signed  tblB  certlflcate.  he  advised  Mr.  Tip- 
tea  of  wbat  bad  taken  place,  and  was  severe* 
ly  oltlctsed  for  not  adTlslng  Tipton  before 
rfgnlnc  tbe  cextliicate,  but  evoi  tiien  no  ac- 
tion was  taken  eltber  of  tbem  to  Investi- 
gate Newell'a  conduct  with  reference  to  tbls 
certlflcate.  At  the  time  plaintiff  made  tbe 
loan  to  Newell,  be  was  In  Newell's  office,  and 
be  teetlfled  tbat  be  saw  Newell  writing  some- 
thing on  a  stab  of  a  stodc  bocA,  but  there 
Is  nothing  to  Indicate  irtiat  be  wu  writing, 
and  the  plaintiff  may  well  have  snrmised 
tbat  be  was  making  a  notation  of  tbe  pledge 
or  this  partlealar  certificate  of  stock  to  blm. 
There  Is  do  allege tlon  In  the  plaintiff's  peti- 
tion Ouit  this  note  was  unpaid,  bnt  at  the 
trial  be  testified,  witbont  objection,  that  It 
was  stm  dne  and  ni^ald,  and  no  objection  Is 
made  here  aa  that  point  Upon  these  facts, 
the  defendant  contends  that  the  plaintiff 
sbonld  snff6r  tbe  loss  occasioned  by  Nefrell'v 
misconduct  and  the  negligence  of  tbe  oUibr 
officers  and  dbrectws  of  tbe  deCuidant  oor- 
poratlon. 

[1]  In  Watwm  r.  Printing  Co.,  K  Mo.  A-pp. 
14^  163,  it  Is  held  that  a  lender  who  "gives 
Talne  en  the  ftltb  of  a  certificate  of  stock, 
aothaiticated  by  ti»  seal  of  the  corporation 
and  the  signature  of  the  proper  officers,  ae- 
quires  an  equitable  title  and  may  require 
tbe  corporation  to  transfer  tbe  stock  to  blm 
or  respond  In  damages  for  the  default" 
There  is  an  apparwt  conflict  In  the  authori- 
ties dted  by  the  plaintiff  and  defendant  In 
saMDort  of  their  respective  contentions,  but 
tbe  opinion  In  Cincinnati,  N.  O.  &  Tex.  P. 
By.  Co.  V.  Clti«na'  Nat  Bank,  66  Ohio  St 
361,  47  N.  B.  249,  43  L.  E.  A.  777,  dted  and 
relied  upon  t>y  the  plaintiff,  contains  many 
instructive  suggestions  applicable  to  a  case 
of  this  diaracter.  Tlils  la  a  well-considered 
<n^lon,  and  reviews  the  authorities  at  length. 
In  that  case  the  certificate  was  fraudulently 
Issued  as  in  this  case,  and  it  Is  then  said 
that  "tbe  t&ct  tbat  the  certificate  appears 
on  Its  face  to  have  been  Issued  to  the  secre- 
tary as  the  owner  of  it  cannot  be  regarded 
as  a  snspldons  circumstance,  where,  as  In 
this  case,  he  was  not  forbidden  to  hold  stock, 
and,  as  found,  660  valid  shares  had  been 
issued  to  him." 

[2]  It  appears  in  tbe  case  now  under  con- 
sideration ttiat  the  greater  majority  of  the 
stock  In  the  defendant  corporation  was  orig- 
inally Issued  to  and  hdd  by  Newell,  and  at 
tbe  time  that  tbe  particular  certlflcate  In 
controversy  was  presented  to  the  president 
of  the  defendant  company  to  sign  that  the 
president  then  knew  or  supposed  that  the 
particular  shares  of  stock  were  in  the  pool, 
and  that  be  signed  tbe  certlflcate  on  the  bare 
reiwesentation  of  Newell  that  tbe  stock  had 
been  withdrawn,  or  permission  therefor  bad 
beoD  obtained,  when.  In  fiactp  it  bad  not 


There  are  distinguishing  features  between 
the  case  at  twr  and  many  of  tbe  cases  upon 
which  the  defendant  company  rdles  In  sup- 
port of  its  contention  hwe.  The  case  of 
Farrlngton  v.  South  Boston  B.  B.  CO.,  160 
Mass.  406,  28  N.  B.  10&,  6  B.  A.  849,  16 
Am.  St  Rep.  222,  Involves  a  ceardficate  of 
stock  newly  Issued  in  tbe  name  of  the 
pledgee.  In  that  opinion  reference  is  made 
to  a  dedslon  in  which  tbat  court  held  "that 
the  purchaser  ot  stock  owes  no  positive  du- 
ty to  the  corporation  to  see  to  it  that  the  sell- 
er surrenders  the  old  certificate  and  makes 
assignment  of  the  stock  oi  the  books  of  tbe 
company,  but  tbat  it  is  the  duty  of  the  ooi- 
po ration  which  requires  these  things  to  be 
done  to  see  tbat  tb^  are  done  before  a  new 
certlflcate  is  Issued  to  the  pnrcbaser,"  and 
then  resolved  tbe  case  against  tbe  ple^ee  on 
tbe  assnmptlfHi  tbat  be  was  not  In  tbe  attk 
tnde  at  a  bcma  fide  pnnfliasar  of  stock  fbr 
valua  In  Missouri  a  bona  fide  pledgee  of 
stock  tm  a  present  consideration  stands  In 
the  same  attitude  as  a  purchaser,  so  that  the 
Farrlngton  Case  argomentatively  sustains  the 
contentions  of  the  i^alntlfl. 

The  defendant  etnnpany  also  relies  upon 
tbe  case  of  Mocnes  t.  Cltlsen^  Nat  Bank, 

m  n.  a..iBa,  4  snp^  ot  846, 28  l.  od.  S86, 

bat  in  tbat  case  tbe  certificate  of  stock  was 
Issued  directly  to  tbe  pledgee,  and  <m  a  ref- 
erence to  the  petition  in  that  case  OOnnd  in 
a  prior  r^ort  when  tbe  case  was  in  tbe  Su* 
preme  Oonrt  oa  s  question  of  pleadings)  It 
will  be  seen  that  the  action  wna  not  based 
optm  the  ground  of  tbe  alleged  negligence  of 
the  defOidant  and  its  officers.  Also,  through- 
out that  opinion  the  fact  -is  emphasized  re- 
peatedly that  tbe  certlflcate  was  issued  In 
the  name  of  the  pledgee,  and  showed  upon  Its 
face  that  no  certificate  could  be  lawfully  Is- 
sued without  the  surrender  of  a  former  cer- 
tificate, and  that  "the  very  form  of  tbe  certlfl- 
cate was  such  as  to  put  her  upon  her  guard." 
This  distinction  is  commented  on  In  an  opin- 
ion 1^  tbe  Supreme  Court  of  North  Carolina 
in  the  case  of  Havens  v.  Bank,  132  N.  a  214, 
43  S.  B.  639.  96  Am.  St  Bep.  635.  The  ' 
pledgee  In  the  Moores  Case  knew  she  had 
surrendered  no  certificate  of  stock  to  be 
transferred  on  tbe  books  of  the  company, 
and,  in  fact  never  owned  any  stodc  in  tbe 
corporation  tbat  enUUed  her  to  a  certificate 
to  tbat  effect;  but  In  the  present  case  the 
plaintiff  had  the  statement  of  tbe  president 
of  tbe  def^dant  corporation  and  the  verity 
implied  by  the  seal,  as  well  as  the  official  sig- 
nature of  Newell,  to  vouch  for  the  fact  that 
tbe  requisite  surrender  and  transfers  had 
been  made. 

Tbe  defendant  also  relies  upon  the  opin- 
ion in  the  case  of  St  Charles  <Sav.  Bank  v. 
Bdwards,  243  Mo.  553, 147  S.  W.  078,  where- 
in It  is  held  by  the  Sapreme  Court  of  this 
state  that,  where  a  bank  cashier  drew  Checks 
on  the  bank's  account  whlcb  be  deposited 
with  bis  broker  to  tbe  credit  of  a  speciilative 
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account,  the  burden  i»  on  the  broker,  In  sn 
action  by  the  bank  to  recover  the  proceeds 
of  the  checks,  to  prove  that  the  cashier  was 
either  authorized  to  draw  them,  or  that  the 
bank  had  received  the  fall  value  thereof. 
There  are  features  tn  that  case  which  dis- 
tinguish it  from  this  case.  There  the  broker 
was  dealing  directly  with  the  cashier  who 
was  acting  alone  and  without  the  concur- 
rence or  mediation  of  any  other  officer  of 
the  corporation,  but  in  the  present  case  the 
plaintiff  not  only  had  the  signature  and  as- 
surance of  the  secretary  of  the  defendant 
corporation  as  to  the  gwulneness  of  the  cer- 
tlflcate.  but  he  further  had  the  evidence  of 
the  corporate  seal  ef  the  corporation  and  the 
signature  of  the  executive  and  presumably 
the  managing  officer  at  the  corporation,  not 
personally  Interested  in  the  transaction  with 
plaintiff,  certifying  that  Newell  was  the  own- 
er of  so  many  shares  of  the  capital  stock  of 
the  defendant  corporation.  Also,  In  the  Ed- 
wards Case,  the  cashier  did  not  have  any 
funds  In  the  bank  with  which  to  pay  the 
checks  whicb  he  had  drawn  thereon  for  his 
private  use  to  an  individual  who  relied  sole- 
ly on  these  acts  of  the  cashier,  but  in  the 
case  under  consideration  New^  did  have 
certiflcateB  of  stodk  in  the  corporation  which 
he  had  a  right  to  sign  and  assign,  and  he 
presented  to  plaintiff  8  certificate  vwlfled  as 
above  stated.  Hence  we  do  not  think  the 
bnrden  of  btvestlgatlott  should  be  Imposed 
on  idalntlff  to  the  mtent  of  holding  that  It 
was  his  do^  to  aaoertain  whetber  this  cer^ 
tlflcate  was  leglttanatdy  Issued  m  whether  it 
was  BimrloitB. 

The  case  of  Lee  t.  Onlth,  84  Ma  804,  64 
Am.  Bep.  101,  cited  by  the  defendant  as  an 
autborl^  In  ito  behalf,  la  distinguishable 
from  the  inresent  case  upon  the  same  princi- 
ples as  is  the  Eldwards  Case,  snpra.  The  de- 
fendant alleges  In  its  answer,  as  above  stat 
ed,  that  its  genuine  certificates  were  num- 
bered consecutively  from  1  to  120,  inclusive^ 
and  that  an  examlnatioQ  of  its  books  by  the 
plaintiff  would  have  disclosed  that  the  oer- 
'  tiflcate  pledged  to  him,  numbered  104,  waa 
a  fabrication,  but  this  suggests  a  rebuke  of 
the  president  of  defendant  corporation  for 
culpable  carelessness,  under  the  suspicious 
circumstances  surrounding  his  authentlca- 
tloQ  of  the  certificate,  In  not  examining  the 
books,  which  should  have  been  of  ready  ac- 
cess to  him,  and  discovering  this  break  in 
the  continuity  of  the  certificate  numbers. 
Plaintiff  in  this  case  had  the  right  to  pre- 
sume that  the  boolcs  showed  what  defendant 
alleges  in  its  answer  they  contained,  and  he 
was  further  Justified  In  relying  on  the  pre»- 
Ident's  signature  and  the  seal  of  the  corpora- 
tion as  a  declaration  that  an  examination 
thereof  had  been  made  by  the  president,  and 
no  Irregularity  discovered.  The  stodiholders 
of  the  corporation  selected  their  board  of  di- 
rectors, and  the  board  of  directors  selected 


the  officers.  If  the  directors  and  i^cers  had 
performed  their  duties,  no  fraud  would  have 
been  perpetrated  by  Newell  upon  this  plain- 
tiff, and,  if  by  reason  of  th^  dereliction 
any  one  must  suffer  loss.  It  would  be  uncon- 
sdotaable  to  place  that  burden  upon  the  plain- 
tiff, who,  In  this  case,  was  In  no  manner  neg- 
Ugmt  There  being  no  suspicious  drcnm- 
Btaucea  connected  with  the  presentation  of 
this  sto<^  to  plaintiff  as  collateral  security 
for  the  loan  sought  which  would  put  an  or- 
dinarily prudent  man  upon  Inquiry,  we  think 
the  burden  should  remain  where  the  trial 
court  has  placed  It,  upon  the  defendant  cor- 
poration. 

We  are  therefore  of  the  (vlnlon  that  the 
Judgment  of  the  trial  court  should  be  af- 
firmed, but  upon  condition  that  the  plaintiff 
surrender  to  the  defoidant  the  certificate  of 
stodc  held  by  him  as  collateral  security  for 
his  loan,  and.  If  within  80  days  from  this 
date  satlsftctory  evidence  Is  produced  to 
this  court  of  such  surrender,  the  Jndgmenft 
will  Be  affirmed.  All  aucar. 

Sui^lemental  Opinion. 

FEB  CTTBIAM.  The  plaintiff  having  sub- 
mitted to  this  court  satisfactory  evidence  of 
the  surrender  and  delivery  of  the  certificate 
referred  to  In  the  above  opinion,  the  Judg- 
ment of  the  drcult  court  is  onouidltionaUy 
afilrmed. 


SBRAT  V.  FBAOANEL 

(Kaosas  City  Court  of  Appeals.  HissourL 
Feb.  S,  1913.    Bebearhig  Denied 
Bfarch  4,  1018.) 

1.  BAIM  (I  868*)— OONTBAOT— OOHSTBDUnon 
— QUUtlOH  VOB  COUST. 

In  an  action  for  the  price  of  coal,  the 
court,  should  have  instructed  tixe  Jury  as  to 
the  legal  effect  of  a  letter  from  plaintiff  pro- 
posing to  sell  coal  at  a  certain  price,  tboagh 
Buch  letter  was  ambiguous  as  to  whether  the 
propoBal  covered  all  the  coal  needed  by  de- 
lenaant  for  a  certain  purpoee,  where  It  clear- 
ly appeared  from  the  acunitted  acts  of  both 
parties  that  they  did  not  consider  tiiat  It  cov- 
ered  all  such  coal. 

[Bd.  Notew— For  odiw  eases,  see  Sales,  Gent. 
Dig.  I  1064;  Dec.  Dig.  |  368.*] 

2.  SALn  (i  868*}— CouiraxioLUiC  bt  Bum 

— GONTBAOT  —  tSviDXNOK  —  QlTSSnOlT  VOB 

JUBT. 

Where,  in  an  action  for  the  price  of  coal, 
the  defendant  filed  a  couoterdaim  alleging  a 
contract  originating  In  a  letter  and  completed 
over  the  telephone,  but  could  not  state  what 
was  said  over  the  telephone  which  would  show 
that  a  contract  was  created,  the  court  properly 
refused  to  submit  to  the  jury  the  question  (» 
the  existence  of  the  contract 


Bd.  Note.— For  other  cases,  see  Sales,  Cent. 
:.  I  1064;  Dec.  Dig.  S  363.*] 

Appeal  from  Gircnlt  Court,  Johnson  Coun- 
ty; A.  A.  Whltsett,  Judge. 

Action  by  Seth  8.  Serat,  doing  badness  as 
the  Star  Cool  Company,  against  B.  F.  Fea- 
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guiB.  FrwBB  a  jadgmcnt  Dor  ptolntlir,  HeteaSr 
ant  appeals.  Affirmed. 

Jas.  A.  Kemper,  of  Warrensburg.  for  appe- 
lant J.  W.  Suddatb  A  Son,  of  Warreiubarg. 

for  respondent 

TBIMBLB,  J.  This  Is  a  suit  on  aoconnt 
by  respondent  tot  19  car  loads  of  coal  and 
Black  sold  and  delivered  to  appellant  on  dif- 
ferent dates  between  September  30, 1909.  and 
ICarcb  21,  1910,  amonntlng  to  $1,006^7,  on 
10  payments  wae  made  at  different 
times  between  November  17,  1909,  and  April 
16,  1910,  aggregating  $i;200,  learing  a  bal* 
ance  due  of  939G.S7,  Judgment  for  which  was 
asked,  with  6  ^per  cent  interest  from  May  8. 
1910.  The  account  set  out  the  dates  each 
car  was  sold,  the  number  of  the  car,  num- 
ber of  tms  In  each,  the  price  per  ton,  the 
amount  dne  on  each  car  at  the  iwlee  named, 
and  the  kind  of  coal  in  each. 

It  was  shown  In  eridoice  that  each  car  In 
the  account  was  shipped  upon  a  written  or- 
der In  the  form  of  a  letter  from  appellant ; 
that;  as  soon  aa  an  order  from  htm  was  re- 
celTed,  an  acknowledgment  thereof  was  sent 
to  and  recdved  by  him,  in  whl^  was  stated 
Ute  number  of  can,  the  character  at  ooal, 
when  same  was  to  be  shipped,  and  the  price 
per  ton  thereof,  exactly  eomsp(»uUi]«  to 
Uiose  same  Items  In  the  acconnt;  tliat,  aa 
soon  as  each  car  called  for  in  the  order  had 
been  loaded  and  w^hed,  an  Invoice  was 
salt  to  and  ree^red  1^  appellant,  wlilch  set 
tixtb  In  detail  the  date,  tSa  car  number,  the 
weight  of  the  coal,  the  price  per  toft,  and  tiie 
total  amount  doe,  exactly  oorreaptftidiag  to 
those  same  items  set  oat  in  the  account  Ap- 
pellant admitted  receiving  these  acknowledg- 
ments and  invoices  as  tluy  were  sent;  adr 
mltted'that  the  cars  as  set  out  In  ttie  ac- 
count were  shipped  on  the  dates  spedfled, 
and  were  received  by  him.  He  also  admit- 
ted that  be  noticed  the  price  per  ton  stated 
in  the  acknowledgments  and  Invoices,  hut 
made  no  injection  thereto,  and  made  no 
claim  that  the  prices  tiiereln  stated  were  too 
high,  or  that  they  were  governed  by  the 
contract,  until  May  21, 1910,  which  was  two 
months  after  the  last  car  In  the  aoeount 
had  been  shipped  to  and  received  lij  him. 

His  defense  is  that  be  did  not  make  a  sw- 
arate  purchase  of  each  car,  but  that  the  coal 
was  all  bought  under  one  contract  to  furnish 
him  coal  at  a  price  less  than  that  charged 
In  the  account ;  that  this  contract  was  made, 
by  both  parties  hereto,  In  view  of  the  fact 
fliat  appelant  was  about  to  secure  the  con- 
tract for  furnishing  the  Warrensburg  Normal 
School  with  fuel  for  the  winter,  and  that  re- 
spondent agreed  to  furnish  enough  to  m- 
able  him  to  fill  that  contract;  that,  relying 
on  bis  contract  with  appellant,  whereby  he 
could  obtain  coal  at  a  certain  price  and  of 
sufficient  quantity,  he  made  a  contract  with 
the  Normal  and  gave  bond  for  bis  compliance 
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tb«ewith;  that  at  the  price  authorised  by 
the  contract  the  payments  made  by  him,  ag- 
gregating 11,200,  more  than  paid  for  the  coal 
sold;  that,  owlikg  to  the  failure  of  respond- 
mt  to  furnish  enough  coal  to  enable  appel-. 
lant  to  fill  his  Normal  contract,  he  was  re- 
quired to  buy  higher  coal  elsewhere  and  pay 
higher  freight  rates,  to  bis  damage  In  the 
sum  of  $205.18,  for  wbldk  be  asked  judgment 
in  a  counterclaim. 

There  being  no  question  but  that  appellant 
received  the  cars  of  coal  sued  for,  and  that 
upon  every  order  sent  in  1^  him  respondent 
shipped  the  cars  called  for,  his  exwption 
from  liability  under  the  petition,  as  well  as 
his  light  to  recover  on  his  counterclaim,  de- 
pends  upon  wb^her  there  was  a  contract  to 
furnish  all  the  coal  needed  for  the  Normal 
at  the  price  claimed  by  appellant  If  no  such 
contract  Is  shown,  plaintiff  must  inevitably 
recover  the  amount  due  oa  the  account 

The  evidence  r^ied  upon  to  show  one  con- 
tract covering  all  the  coal  consisted  of  cor- 
respondence between  the  parties,  which  is 
substanttally  as  f<^vra:  About  July  20, 
1900,  appellant  wrote  reepondent  tdling  blm 
he  was  going  to  figure  on  the  Normal  con- 
tract, and  asking  for  prices  on  Weir  City 
ooal.  Beepondoit  rallied,  July  20,  1808,  tbat 
if  the  inquirer  was  in  a  position  to  gl^  him 
Bhin>lng  Instructions  during  July,  August, 
and  SepUaAm  be  would  make  a  price  of  fl.- 
76  per  ttm  f.  e.  b.  the  mine  and-a  price  bas- 
ed on  the  maAet  on  orders  placed  Umeafter 
with  a  m^yininm  of  |2  per  ton,  and  followed 
this  with  another  letter  on  July  27,  1909^ 
maUng  a  inlce  during  July,  August  auA  Sep- 
tembw  of  I1.7S  per  ton  on  Weir  City  lump 
coal,  and  after  September  until  April  l,  1910, 
a  |«ice  of  92  per  ton.  On  August  18,  1900, 
Feagans  wrote  reapondoit  ttiat  he  had  secur- 
ed the  Normal  contract  for  coal,  and  that 
the  sdKxd  autborltlea  would  determine  that 
week  whether  they  would  take  Lexington 
lump  or  Weir  City  coal,  and  that  be  would 
write  as  soon  as  they  decided.  This  letter 
was  not  an  out  and  out  acceptance  of  re- 
spondent's offer,  bat  merely  a  notlflcation 
that  be  bad  the  contract  uid  would  write 
than  farther  whoi  be  learned  the  kind  of 
coal  the  Normal  wanted.  To  this  respondent 
replied  August  IS,  1909,  acknowledging  no- 
tice that  Feagans  bad  secured  the  contract 
to  furnish  the  Normal  with  coal,  and  saying 
that  he  hoped  to  enable  Feagans  to  do  the 
proper  thing  with  the  state  normal  business, 
which  was  only  another  way  of  saying  he 
hoped  Feagans  would  accept  his  offer.  Au- 
gust 19,  1909,  Feagans  wrote,  acknowledging 
the  respondent's  letter  of  the  18th,  and  ask- 
ing if  respondent  could  furnish  him  Cherokee 
lump,  and  at  whnt  price,  explaining  that  the 
janitor  of  the  Normal  thought  that  Cherokee 
was  better  for  steam  purposes  than  W^r 
City.  To  this  respondent,  on  August  20, 1909, 
replied  that  he  did  not  anticipate  any  trou- 
ble In  giving  either  ChmAee  or  W^  City, 
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but  rather  ttaonj^t  be  would  be  in  better 
shape  to  give  Cherokee,  and  would  like  to 
have  his  order  at  the  earliest  possible  mo- 
ment, at  the  prices  quoted  in  his  letter  of 
July  27th,  and  closed  by  hoping  this  would 
be  satisfactory,  and  that  he  might  have  Fea- 
gans*  OTder.  Not  hearing  anything  from 
Feagans,  respondent,  on  August  2&th,  wrote 
him,  ashing  blm  when  he  expected  ehipments 
to  begin  to  move  on  the  Normal  School  con- 
tract Still  not  hearing  from  Feagans,  re- 
spondent, on  the  30th  of  August,  1909,  again 
wrote  him,  asking  for  an  order  from  him. 
On  September  4,  1909,  respondent  again 
wrote  Feagans,  saying  he  understood  the 
Normal  would  take  Cherokee  together  with 
a  small  amount  of  Lexington  coal,  and  ex- 
pressed the  hope  that  Feagans  would  ar- 
range to  place  his  order  with  respondent  at 
once,  and  dosed  by  urging  his  iHrtaupt  atten- 
tion to  the  matter.  "Bo  ncme  of  these  did 
Feasant  make  any  r^ly.  On  September  21. 
1909t  Feagans  wrotab  ordering  a  load  of  Chet- 
okee  lump  shipped  on  the  22d  and  another 
on  the  26th,  and  followed  it  with  a  letter 
on  September  24,  1909,  directing  two  other 
loads  to  be  shipped,  one  on  the  2Tth'and  the 
othw  on  the  SOtti,  and  saying  that  he  would 
write  when  he  wanted  more.  To  this  re- 
spondent, on  September  25,  1909,  replied  as 
f(dlows: 

"Sept  25.190a 
**>fr.  B.  F.  Feagans,  Warrensburg,  Mo. — 
Dear  Sir:  This  will  a(ftnowIedce  receipt  of 
your  favor  of  the  21at  also  of  the  24th  Inst 
requesting  us  to  8h4?  you  all  told  4  cars  of 
Kansas  lump  cool  to  antly  on  the  Normal 
School  contract  On  Aug.  12th  you  called 
us  op  over  the  phone  and  stated  that  this 
business  would  come  up  in  the  next  couple 
of  days,  and  a  few  days  later  you  called  us 
up  and  advised  that  you  had  secured  the 
business  and  we  of  course  naturally  expect- 
ed to  receive  orders  from  you  at  once.  Not 
hearing  from  you  within  a  reasonable  time 
we  wrote  you  under  date  of  Aug.  25th,  Aug. 
30th,  and  Sept  4th,  yet  received  no  response 
whatever  to  our  communications.  We  natur- 
ally took  It  for  granted  that  yon  had  changed 
your  mind  and  did  not  Intend  to  give  us  the 
business.  Consequently,  we  made  no  prep- 
aration to  take  care  of  the  same.  As  a  mat- 
ter of  fact  at  the  present  time  all  mines  on 
the  Missouri  Pacific  are  In  a  most  deplora- 
ble condition  on  account  of  not  receiving 
cars.  What  little  coal  Is  being  loaded  in  the 
Southern  Kansas  district  Is  taken  by  the 
railroads.  E>very  one  Is  behind  on  their  or- 
ders for  shipment  to  Missouri  Pacific  dosed 
points  and  are  only  accepting  orders  tuhject 
to  prices  elfective  when  the  shtpments  are 
made.  I  could  not  give  you  any  idea  when 
we  could  ship  this  coal  and  believe  It  would 
be  an  injustice  to  accept  the  orders  under 
the  existing  conditions.  However,  If  you  can 
arrange  to  use  Panama  or  Ovid,  Missouri 
coal,  which  is  nicely  pr^;>ared  lump,  and  la 


my  opinion  would  All  tlie  bm,  we  will  ino- 
tect  you  on  a  price  of  $1.60  Cab.  mine,  and 
have  the  shipments  made  at  the  earliest  pos- 
sible moment  As  you  doubtless  know  this 
coal  is  very  similar  in  appearance  to  South> 
em  Kansas.  B^etting  the  drcumstances 
which  have  arisen,  but  over  which  I  assure 
you  we  had  no  control,  and  awaiting  your 
further  pleasure  in  Qie  pronlaes,  I  am, 
"Yours  truly,  B.  B.  Dusky, 

"General  Sales  Agait" 

The  claim  of  appellant  is  that  respondents 
letter  of  July  2?th,  together  with  that  oC 
August  20th  as  to  terms,  resulted  in  a  con- 
tract between  them  for  all  coal  needed  for 
the  Normal  at  the  price  stated  thaeln.  The 
respondent  dalms  that  the  lett^  mentioned 
constituted  merely  a  proposition  that  was 
never  ac(»pted  on  the  part  of  Feagans.  But 
whether  a  contnuA  was  efleeted  or  not  is  not 
very  material,  since  the  letter  of  September 
20, 1909b  above  srt  ont,  declines  to  enter  Into 
any  sudi  contract  cm  account  at  ftUnte  to 
bear  from  Feagans,  axMl  Feagans  admits  that 
the  contract,  whldi  be  claims  existed  prior 
to  this  letter  of  8Q)t«nh«-  2Bth,  was  aban- 
doned by  mutual  agreemrat^  but  he  asserts 
that  in  this  lettor  a  new  contract  was  df  ered 
as  a  substitute,  whereby  Panama  or  Ovid 
coal  would  be  furnished  Instead  of  Wdr 
City  at  $1.<I0  per  ton ;  that  this  letter,,  to- 
gether with  a  tel^hone  converBatlon  bad  be- 
tween the  parties  on  September  27th,  con- 
stituted a  new  contract,  under  which  be 
bought  all  the  coal  sued  tor.  Respondent 
insists  that  the  letter  refers  only  to  the  four 
cars  mentioned,  and  not  to  aU  of  the  coal 
neoassaty  to  enable  appdlant  to  flU  his  con- 
tract with  the  NormaL  So  that  the  question 
whether  a  contract  was  made  depends  upon 
the  construction  to  be  placed  on  the  letter 
of-  September  26th,  and  the  evidence  as  to 
the  conversatkm  taking  place  over  the  tele- 
phone on  the  27th. 

At  the  close  of  the  evidence  the  cause  was 
submitted  to  the  Jury  upon  the  instructions 
of  the  court  ttiat  the  defendant  had  no  con- 
tract to  famish  all  the  coal  needed  to  fill 
his  Normal  contract,  and  hence  could  not  re- 
cover on  his  connterdalm ;  and  if  the  Jury 
found  from  the  evidence  that  defendant  or- 
dered each  of  the  cars  of  coal  set  out  in 
plalntUTs  petition,  and  that  plalntifiF  accept- 
ed each  of  the  orders  in  writing,  stating 
therdn  the  price  at  which  accepted,  and  aft- 
erwards sent  defendant  an  invoice,  in  writ- 
ing, when  each  car  was  shipped,  stating  the 
price  per  ton,  the  number  of  tons,  and  the 
totol  price  therefor,  then  the  Jury  should 
find  that  each  of  the  orders  and  acceptances 
constituted  a  separate,  complete  contract, 
and  the  defendant  Immediately  became  in- 
debted to  plaintitr  upon  each  of  said  ship- 
ments in  the  amount  therein  named,  and  is  in- 
debted to  plaintiff  in  the  aggr^to  amount  of 
said  shipments,  less  the  amount  he  has  paid 
thereon,  with  interest  at  6  per  cent  from 
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U17  8,  1910.  The  court  refused  defaidant's 
Instrnctton,  which  sobmltted  to  the  jury  the 
qnestlon  whether  there  was  r  contract  be- 
tween plaintiff  and  defendant  for  Panama 
or  Ovid  coal  in  sufficient  quantity  to  supply 
the  Normal,  dnrioff  the  school  year,  at  $L60 
per  ton.  The  Jury  returned  a  verdict  for 
plaintiff  for  the  balance  due  on  the  account, 
with  Interest  at  6  per  cent,  from  May  8, 
1910,  aggregating  $43100.  and  found  for  the 
plaintiff  on  defendant's  counterclaim. 

There  no  dispute  over  the  fact  tliat  de- 
mand was  made  on  May  3,  1910,  for  the 
balance  due  on  the  contract  The  nndls- 
pnted  testimony  shows  that  respondent  ship* 
ped  more  coal  to  appellant  than  the  latter 
actually  furnished  the  Normal.  In  fact,  the 
only  dispute  in  the  testimony  Is  on  the  ques- 
tion whether  or  not  the  telephone  conversa- 
tion of  September  27th,  in  connection  with 
the  letter  of  September  26th,  constituted  a 
contract  to  furnish,  at  $1.60  per  ton,  the  coal 
necessary  for  the  Normal.  Hie  contention  of 
appellant  Is  that  it  was  for  the  Jury  to  say 
whether  such  tdepbone  conversation  created 
a  contract,  and  his  complaint  Is  that  the 
omirt  lmp»^ly  took  this  Qnestion  ftom  the 
Jury. 

[1]  So  fiir  as  the  construction  to  be  plac- 
ed upon  the  undisputed  written  corres[)on- 
dence  is  concerned.  It  was  the  court's  duty 
to  construe  the  letters  and  tell  the  Jury  their 
legal  effect  This  may  not  be  true  as  a  nni- 
vereal  proposition,  since  there  may  be  cases 
in  wbl<di,  on  account  of  the  ambiguity  of  the 
language  used,  it  should  be  left  to  the  Jury 
to  say  whether  a  reasonable  man  would  be 
Justified  in  treating  It  as  a  contract  But, 
even  If  it  be  considered  that  the  letter  of 
September  27th  ts  amblguooa  as  to  what 
coal  It  referred  to,  yet  when  the  admitted 
acts  of  both  parties  thereafter  show  clearly 
that  they  did  not  consider  it  covered  all  the 
coal  necessary  for  the  Normal,  it  Is  the  duty 
of  the  court  to  construe  the  writing. 

12]  The  appelant,  however,  contends  that 
his  contract  rests  partly  on  the  telephone 
emrersfttlon  of  September  27th.  Undoubted- 
ly, if  any  evidence  at  all  exists  tending  to 
show  what  words  were  said  in  the  telephone 
ttniTeraation  which  would  create  the  con- 
tract appelant  contends  was  made,  then 
it  wu  for  the  Jury  to  say  whether  such 
words  were  said.  And  If  that  were  the  situ- 
ation here  the  court  had  no  right  to  tell  the 
jury  appellant  had  no  contract  for  the 
amotmt  of  coal,  and  at  the  price,  he  claimed. 
But  a  careful  examination  of  the  testimony 
shows  that  no  evidence  was  given  as  to  what 
was  said  over  the  telephone  which  either 
court  or  Jury  could  say  constituted  a  con- 
tract, or  pieced  ^ut  the  letter  of  September 
2SttL,  so  as  to  make  a  contract  At  most  It 
is  only  plaintiff's  conclusion  that  it  made  a 
contract  That  this  la  true  appears  ftom  the 
following  testimony,  given  by  appellant  on 
direct  examination:  **Q.  Now,  a  letter  mailed 
ta  KuuMS  City  the  26th  reaches  here  the 


next  day?  A.  Tea,  sir.  Q.  I  will  ash  yon  to 
state  whether  or  not  this  gentleman  here 
[referring  to  plaintiff's  sales  agent  Dusky] 
called  you  by  telephone  on  the  27tb  day  of 
September  and  Informed  you,  as  he  has  said 
upon  the  witness  stand,  that  he  couldn't  fur- 
nish you  the  coal,  and  would  not  furnish  it 
to  you.  A.  I  don't  know  whether  It  was  that- 
day  or  not,  sir.  Q.  Well,  when  was  ItT  A. 
I  don't  know.  sir.  A  letter  followed  that 
saying  that  the  mine  was  in  a  deplorable 
condition.  I  don't  know  what  time  that  fol- 
lowed that  letter — what  time  the  telephone 
message  was  received.  Don't  remember  any- 
thing about  that ;  but  be  writes  me  that  the 
mine  Is  in  a  deplorable  condition,  bard  to 
get  cars,  and  be  didn't  see  how  they  was  to 
furnish  the  coal.  That  was  directly  after 
tbls;  I  don't  know  how  many  days."  Then 
afterwards,  still  on  direct  examination:  "Q. 
Now,  following  this  letter  which  was  writtoi 
on  the  25th  of  September,  in  which  It  was 
offered  to  supply  or  furnish  you  coal  at  $1.60 
1  o.  b.  mine,  state  whether  or  not  on  the 
second  day  after  that  tbls  gentleman  here 
called  you  up  and  talked  to  you  about  sup* 
plying  that  coal,  and,  If  be  did,  tell  the  Jury 
what  he  said  to  you.  A.  Well,  he  said  it 
was  Just  as  good  coal,  and  as  good  as  the 
Weir  City  coal,  and  would  fill  my  contract, 
and  he  would  make  a  price  at  $1.60  f.  o.  b. 
mine.  Q.  He  said  he  would  fill  the  contract, 
you  say?  A.  Tes,  sir.  Q.  With  that  coal? 
A.  Tes.  sir."  And  on  cross-examination  ap- 
pellant's testimony  on  this  point  was  as  fol- 
lows: "Q.  Now,  you  say  on  the  27th,  or  with- 
in a  few  days  you  rec^ved  this  letter  of  the 
25th  ot  September,  that  Mr.  Dusky  called 
you  up  over  the  phone  and  had  a  talk  with 
you;  Is  that  correct?  A.  Yes.  Q.  And  he 
told  you  in  that  conversation  that  he  couldn't 
furnish  you  the  coal,  except  at  current  prices, 
did  he  not?  A.  Did  not  sir.  Q.  What  did 
he  tdl  you?  A.  He  didn't  say  a  word  about 
it  to  me,  about  current  prices  or  anything 
else;  he  never  said  it,  Mr.  Suddath,  in  all 
my  transactions.  Q.  Now,  listen ;  I  am  ask- 
ing you  what  he  did  tell  you.  A.  Well,  sir, 
he  never  told  me  anything  I  remember  about 
the  coal  prices  at  all.  Q.  What  did  he  call 
you  up  for?  A.  Well,  sir,  it  was  on  some 
other  business ;  now  if  Mr.  Dusky  ever  men- 
tioned that  to  me  I  don't  remember  any- 
thing about  it  Q.  What  was  the  occasion  of 
his  calling  you  up?  A.  X  can't  call  to  mind 
what  It  was ;  but  Mr.  Dusky  never  intimated 
that  to  me.  Q.  Well,  then,  will  you  tell  us 
what  he  did  tell  yon?  A.  I  don't  know 
whether  he  told,  or  whether  I  got  a  telephone 
message  then.  Mr.  Dusky  never  done  any 
such  a  thing.  Q.  You  testified  to  that  to 
Mr.  Kemper  and  myself,  that  yon  did  get  a 
tel^hone  message.  A.  I  understand  that; 
but  you  are  telling  me  what  he  said  to  me. 
He  never  said  that  to  me  over  the  telephone. 
Q.  What  did  he  say?  A.  /  don't  Xmoio." 

Now,  It  was  not  Incumbmt  upon  the  plain- 
tiff to  show  that  in  the  teleidHme  cmversa- 
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tiam  be  bad  declined  to  ncogDlse  the  con- 
tract of  July  27tli.  because  his  Ivttet  of  the 
25th  shows  that  But  It  was  incombait  upon 
def^dant  to  show  what  was  aald.  slace  he 
was  claimtng  a  contract  was  made.  Plaln- 
tUTs  agent,  Mr.  Dusky,  had  testified  that,  in 
addition  to  his  letter  of  September  26th,  he 
bad  said  over  the  phone  on  the  27th  he  would 
not  furnish  the  coal  under  the  forma  offer 
because  of  Feagans*  delay  In  accepting  it, 
and  a  careful  analysis  of  defendant's  testi- 
mony as  to  the  tel^hone  conversation  shows 
that  he  does  not  state  what  the  coUTersa- 
tlon  was,  but  merely  denies  that  Dusfey  de- 
clined to  fill  the  orders,  and,  when  asked  to 
state  what  was  said  which  would  show 
whether  a  contract  was  created  or  not,  he  re- 
plied that  he  dia  not  know.  So  that  there 
was  no  evidence  tending  to  show  a  contract 
orlgidatlng  In  a  letter  and  completed  over 
the  telephone.  Hence  the  court  was  Justified 
Id  telling  the  jury  defendant  had  no  contract 
by  which  he  was  to  obtain  suflBcient  coal,  at 
¥1.60  per  ton,  to  enable  him  to  supply  the 
Normal  School.  Even  If  the  letter  of  Sep- 
tember 26th  was  so  worded  as  to  lead  a  rea- 
sonable man  to  think  It  pnqxwed  such  a  con- 
tract, BtUl  the  acts  of  both  parties  show  con- 
clusively that  they  did  not  so  construe  it. 
When  each  car  was  ordered,  plalntift  ac- 
knowledged receipt,  stating  the  prices  at 
which  It  was  to  be  shipped,  and  defendant  al- 
lowed It  to  be  shipped  without  comment  or 
objection.  When  It  was  shipped,  an  invoice 
was  sent  along,  showing  the  price  per  ton  at 
which  it  was  sold,  and  the  defendant  recdv- 
ed  it  without  objection,  disposed  of  the  coal 
as  shipped,  and  made  10  remittances  In  pay- 
ment without  disputing  the  prices.  These 
prices  were  as  stated  In  the  petition,  and, 
although  plaintiff  sent  defendant  a  statement 
December  1,  1909,  showing  how  his  account 
stood,  and,  between  the  Ist  and  10th  of  each 
month  thereafter,  mailed  statements  of  the 
amount  due  at  the  prices  claimed  In  the  peti- 
tion, yet  defendant  made  no  objection 
thereto,  and  continued  to  order  and  receive 
coal  and  make  payments  thereon,  and  it  was 
not  until  May  21,  1910,  two  months  after 
the  last  car  had  been  shipped,  that  defend- 
ant made  any  complaint  or  objection  what- 
ever. A  careful  reading  of  the  entire  record 
shows  that  the  Judgment  was  for  the  right 
party,  and  that  the  court  did  not  err  In  refus- 
ing to  submit  the  Queatifm  of  a  contract  to 
the  jury. 

Hence  w*  afllrm  tbe  judgment  AU  C(m- 
rmr. 


DYER  T.  OOWDBN. 
(Springfield  Court  of  Appeals.  BOssonil 
March  8,  iei8.) 

1,  Tbui.  (}  169*)— DiBtonoN  or  Vkboict— 
BvinsiTCB. 

A  verdict  should  be  directed  for  plaintiff 
only  iriian  defendant's  evidence,  viewed  in  the 


most  favorable  Ught  and  irtthoot  retard  to 
plaintiff's  evld^ce,  Is  fawnffldeiit  to  sastaln  a 

verdict  for  defendant 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  Si  841.  881-887.  888;  Dec  Dig.  i  169.*J 

2.  Sales  (i_63*)— Bbbaoh  or  CoinsjLtTD-Ao- 

TlOn  BT  SXLLKB^-QUIISTIOII  VOB  JUBT. 

Where,  in  a  seller's  actioQ  for  breach  of  a 
contract  to  buy  a  stock  of  Eoods,  the  defeadont 
testified  that  plaintiff  and  ma  clerk  made  poai- 
tive  and  false  atatementa  as  to  the  amount  to 
wliicb  the  stock  would  invoice,  and  that  be  was 
induced  thereby  to  make  the  contract,  the  ques- 
tions of  fraud  and  whether  defendant  was  de- 
ceived were  (or  the  Jorr,  thou^  plalntifTs  evi- 
dence contradicted  defendant's  teatimony. 

[Ed.  Note.— For  other  casea,  see  Salea,  Gent 
Dig.  U  146-161:  Dec.  Dig.  f  63.*] 

8.  SALB8  (I  43*}  —  Vauditt  — Fbauo— Uis- 

BBFBnmnTATIONS. 

Positive  statements,  of  a  seller  and  his 
clerk,  Uiat  a  stock  of  goods  will  not  invoice 
more  than  S7,000,  when  In  fact  they  Invoice 
99,000,  which  are  reUed  on  by  the  buyer  and 
indace  him,  without  inveatiratiDg  tbe  quantity 
of  the  goods,  to  bay  on  the  basis  of  Uie  Invoica 
price,  constitute  a  misrepresentation  of  a  ma- 
terial fact  and  not  the  mere  expression  of  an 
opinion  or  "puffing." 

[Ed.  Note.— For  other  eases,  see  Bales,  Cent. 
Dig.  H  86-92,  97-100:  Dee.  Dig.  1  43.*] 

4  SaUES  (i  60*)— GOHISAOT  FBAVDOUUnLT 

Pbocubbd— Waivbb  or  Fbaud. 

Where  a  person  was  Induced  to  sign  a  con- 
tract to  buy  a  stock  of  goods  on  the  baais  of 
the  Invoice  price  by  the  aeller'a  falss  repre- 
aentationa  that  the  stock  would  not  Invoice 
over  ¥7,000,  and  thereafter,  when  he  started 
to  take  tbe  invoice,  was  led  by  the  seller  to 
believe  that  it  would  amount  to  about  f9,000, 
he  did  not  ratify  tbe  contract  and  waive  tbe 
fraud  by  contlnufnE  with  and  completing  the 
invoice,  or  by  making  suggestions  to  relieve 
the  situation,  wtiich  were  not  agreed  to  hr  the 
seller. 

[Ed.  Note.— For  other  casea,  see  Sales,  Cent. 
Dig.  If  109-114;   Dec  Dig.  |  60.*] 

6.  Sales  (|  879*)— Action  fob  Bbkaoh^ 
Pleading— Waives  or  Fbaud. 

Where,  in  a  seller's  action  for  breach  of  a 
contract  to  buy  a  stock  of  gooda,  the  defend- 
ant pleaded  fraud  in  the  procurement  of  the 
contract  a  mere  general  denial  in  plaintiffs 
reply  was  insufficient  to  raise  the  issue  of 
waiver  of  the  fraud  end  ratification  of  the  con- 
tract 

[Ed.  Note.— For  other  caaes,  see  Sales,  Gent 
Dig.  I  1094:  Dec  Dig.  {  879.*] 

6.  DAUAOEB  (f  83*)— IdQDISATID  DAHAOEB— 

Question  of  Law. 

Whether  a  stipolatlon  in  a  contract  is  for 
a  penalty  or  for  liquidated  damages  Is  a  ques- 
tion of  law,  and  not  for  the  jury* 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  |  166;  Dec  Dig.  i  88.*] 

7.  Dahaoxs  (I  70*)~Bbcaob  op  Oomibaoiw 

Liquidated  Dauaoxs— Penaltt. 

A  stipuiatioD,  in  a  contract  to  buy  a  stock 
of  goods  on  the  basis  of  the  invoice  price,  that 
In  case  of  a  failure  to  perfOTm,  the  sum  ot 
$300  should  be  forfeited  as  Uqoldated  damsgea 
was  a  stipulation  for  liquidated  damages,  and 
not  for  a  penalty,  where  the  atock  amounting 
to  approximately  |0,000  would  be  locked  up 
^ut  five  days  danng  toe  inventory  at  a  asa- 
Mtm  when  the  trade  was  the  best  snd  it  would 
be  difficult  to  compute  the  loss  of  profits  and 
of  trade  resnltiug  therefrom. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  H  164-169;  Dec  Dig.  |  79.*] 
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Appeal  from  Circuit  Oout,  Greene  Cow 
tr,  AUred  Page,  Judge. 

Action  by  Ii.  Dyer  against  W.  L.  Oowden. 
From  a  lodgment  for  plaintiff,  defendant  ap- 
peals: Barersed  and  ranaaded. 

The  plaintiff  brought!  tbla  actloa  tea  dam* 
ages,  alibiing  defendant's  fallore  to  comply 
with  the  terms  of  his  written  contract  to 
purchase  a  stock  of  goods,  and  prayed  for 
Indgment  In  tho  ram  ot  9800,  the  amount 
specified  in  the  contract  as  liquidated  dam- 
ages fas  failure  to  perform.  The  defendant 
In  his  answer  admitted  the  execation  of  the 
ctmtract  and  bis  failure  to  comply,  but  de- 
nied that  plaintiff  was  damaged  in  any  way. 
He  also  set  up  as  a  defense  that  he  was  In- 
duced to  sign  said  contract  on  the  strength 
of  certain  representations  made  to  him  by 
the  plaintiff  in  regard  to  the  amount  the 
ato^  of  goods  would  InTolce;  that  he  told 
plaintiff  he  would  not  execute  the  contract  if 
the  goods  exceeded  approxlmat^y  $7,000; 
that  plaintiff  assured  defmdant  that  he 
knew  approximately  the  value  of  the  stock, 
and  falsely  represented  that  It  would  not  be 
more  than  ?200  in  excess  of  97.000;  that,  at 
the  time  plaintiff  made  such  reppresentatlon. 
be  knew  that  the  stot^  would  amount  to 
about  99,000;  that,  relying  on  such  represen- 
tation, defendant  was  induced  to  enter  Into 
the  contract;  that  the  goods  on  invoice  ac- 
tually amounted  to  98,979;  and  that  the 
peculiar  terms  of  the  contract  made  it  haz- 
ardous for  defendant  to  trade  for  a  stock 
greater  In  value  than  97.000  in  round  nnm- 
bers.  The  plaintUTs  reply  was  a  general 
deoiaL 

After  all  the  defendant's  evidence  had  been 
introduced,  and  after  plaintiff's  evidence  In 
rebuttal  and  defendant's  rejoinder  thereto, 
the  court  gave  an  instruction  directing  the 
Jury  to  return  a  verdict  for  the  plaintiff  as- 
sessing the  damages  at  9300.  Judgment  was 
rendered  accordingly;  and  after  unsuccess- 
ful motions  for  a  new  trial,  and  In  arrest  ot 
judgment,  defendant  perfected  an  appeal  to 
this  court 

Tbe  evidence  shorn  that  the  defendant,  a 
resident  and  merchant  of  Springfield,  Mo., 
havlzig  been  engaged  In  the  merchandise 
business  for  about  12  years,  owned  an  equity 
In  some  real  estate  In  Springfield;  that 
through  a  real  estate  broker,  one  Nash,  he 
met  tbe  plaintiff,  a  resident  and  merchant 
of  Aah  Orove,  Mo.;  and  that  defendant  and 
Kasb  went  to  Ash  Orove  for  the  purpose  of 
examining  plaintiff's  stock  of  goods.  Tbe 
defendant  was  In  plalntUTs  store  from  in  the 
morning  until  after  supper,  and,  according 
to  his  testimony,  the  plaintiff  explained  the 
cost  mark  on  specific  articles,  but  did  not 
give  It  to  him  In  writing;  his  testimony  be- 
ing' tbat  his  investlgatton  went  more  to  the 
quality  than  the  quantity  of  the  stodt  of 
goods.  After  supper  a  trade  was  generally 
agreed  upon,  but  no  written  contract  was  en- 
tered Into  mitU  November  22,  JSJX  a  few 


days  latw.  ^e  following  provisions  of  the 
contract  are  all  tbat  are  necessary  to  be  set 
forth  In  order  to  determine  tbe  case:  "Upon 
the  completion  of  said  Invoice  of  said  goods, 
wares,  and  merchandise,  whatever  said 
goods,  wares,  and  mendiandlse,  and  fixtures 
and  furniture,  with  the  said  2  per  cent  add- 
ed as  aforesaid  for  carriage,  shall  total  over 
and  above  the  sum  of  94,000  shall  be  paid  to 
the  second  party  as  follows:  The  first  party 
agrees  to  and  hereby  obligates  himself  to 
turn  over  to  the  secmid  party  the  daily  sales 
of  said  stock  each  day,  reserving  therefrom 
only  the  reasonable  running  expenses  of  said 
business,  and  the  first  iiarty  agrees  to  per- 
mit tbe  second  party  or  some  one  by  htm, 
tbe  second  party,  employed,  to  remain  In 
said  store  for  the  purpose  of  inspecting  the 
amount  of  such  dally  sales,  and  for  that  pur- 
pose shall  have  the  right  to  examine  the 
books  of  the  said  first  party  to  ascertain  tbe 
amount  of  such  daily  sales,  and  to  receive 
such  daily  sales,  less  said  running  expens- 
es, for  which  the  said  first  party  agrees  to 
pay  to  such  second  party  or  bis  agent  the 
sum  of  91-60  per  day.  And  it  Is  further 
agreed  and  understood  by  and  twtween  the 
parties  hereto  that  the  whole  of  the  differ- 
ence between  the  total  of  the  Invoice  price 
of  said  goods,  wares,  and  merchandise  and 
furniture  and  fixtures  of  said  second  party, 
with  the  said  2  per  cent  added  for  carriage, 
and  tbe  sum  of  94,500,  the  equity  of  the  said 
first  party  in  said  Springfield  property  con- 
veyed by  him  to  said  seccmd  party,  shall  be 
paid  In  full  to  the  second  party  by  January 
1,  1912.  It  Is  further  agreed  and  understood 
by  and  between  tlie  parties  bereto  that  said 
stock  of  goods  and  fixtures  conveyed  to  the 
first  party  by  the  second  party,  as  aforesaid, 
shall  not  be  removed  from  tbelr  present  lo- 
cation until  paid  for  In  full,  as  afore  descrlb' 
ed.  It  Is  further  agreed  and  understood  by 
and  between  the  parties  hereto  that  in  event 
either  party  sball  fall  to  do  and  perform  tbe 
agreements  and  covenants  herein  contained 
shall  forfeit  and  pay  to  the  other  party  the 
sum  of  9300  liquidated  damages  sustained  by 
such  party.  It  Is  further  agreed  and  under- 
stood by  and  between  the  parties  hereto 
tbat  in  event  the  first  party  shall  fall  or  re- 
fuse to  make  full  [>ayment  of  tbe  amount  due 
on  said  invoice  between  said  invoice  of  said 
goods  of  second  party  and  tbe  94,600  paid 
by  first  party  by  January  1,  1012,  then  in 
that  event  the  said  stock  of  merchandise  and 
fixtures  thereto  belonging  conveyed  hereby 
by  second  party  to  first  party,  and  all  that 
may  be  added  thereto  by  the  first  party,  shall 
revert  to  the  second  party,  and  he  shall  be 
entitled  lawfully  to  the  possession  ttiereof 
on  demand.  It  Is  further  agreed  and  under- 
stood by  and  betwera  the  parties  bereto  that 
said  invoice  shall  be  commenced  and  omtln- 
ued  until  completed,  as  soon  as  conTenlent, 
and  to  begin  November  27,  ISU." 

The  plaintiff  introduced  the  contract  in 
evidence  and  proved  the  breach,  offering  no 
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proof  of  tala  actual  damages,  but  relying  upon 
tbe  danse  in  the  contract  providing  for  liq- 
uidated damagea.  His  evidence  consisted  of 
his  own  testimony,  and  tbat  of  his  attorney, 
Mr.  Ragsdale,  and  of  his  clerk,  Mr.  Collins. 
However,  defendant  admitted  the  execution 
of  the  contract  and  the  breach,  so  that  the 
plaintiff  on  his  theory  had  made  oat  a  prima 
fade  case.  In  order  to  determine  whether 
the  trial  court  committed  error  In  directing 
a  verdict  for  the  plaintiff,  a  careful  review 
of  the  defendant's  evidence  Is  necrasary. 

The  defendant  testified  that  on  tbe  first 
day  he  waa  in  the  store,  and  before  any  con- 
tract vras  entered  Into,  he  had  a  conversa- 
tion with  plaintiff  relative  to  the  value  of 
the  stock  of  goods,  as  to  what  it  would  in- 
voice, and  that  at  first  plaintiff  said  he  did 
not  know  exactly  what  it  would  be,  but  tbat 
in  the  afternoon  of  that  day  be  told  defend- 
ant the  stock  would  go  around  $7,000— might 
miss  tbat  a  little  either  yray— that  plaintiff 
said  he  bad  the  principal  part  of  tbe  invoice, 
and  that  be  kept  a  mercbandiae  account,  and 
that  the  stock  would  go  approximately  $7,- 
000,  and  that  that  earn  would  not  miss  It 
either  way  more  than  $200,  which  statement, 
defendant  says,  was  made  by  the  plaintiff 
on  two  occasions  tbat  day;  that,  when  he 
asked  plaintiff  how  much  it  would  invoice^ 
plaintiff  told  him  he  kept  a  merchandise 
book,  and  that  he  knew  approximately  what 
it  would  be.  Defoidant  further  testified  tbat 
plaintiff  tutroduced  him  to  his  clerk,  Mr. 
Collins,  and  informed  him  tbat  Collins  had 
been  In  the  stock  10  or  20  years  and  knew 
about  aa  much  about  tbe  stock  of  goods  as 
did  the  plaintiff;  that.  In  answer  to  a  ques- 
tion as  to  what  the  stock  would  invoice,  Col- 
lins Informed  the  defendant  that  it  would 
go  around  96i60(^  maybe  $6,700;  Oiat  def^d- 
ant  told  plaintiff  positiTely  be  wonld  not 
consider  anything  above  $7,000  approziniate* 
ly.  Defoidant  also  testlfted  that  it  was  Im- 
possible for  him  to  estimate  the  stoA  within 
from  $2,000  to  $3,000;  tbBt  he  never  formed 
any  basis,  from  bis  own  knowle^  or  in- 
spection of  tbe  goods,  what  tbe  iuvolceLWould 
amount  to;  that  trying  on  wbat  plaintiff 
and  OoUlns  bad  told  him,  they  being  famil- 
iar with  the  stock  and  having  the  invoices 
and  the  merchandise  book,  he  believed  the 
stock  would  ran  from  $6,700  to  $7,000.  and 
that  he  relied  upon  these  representations  In 
making  the  contract;  tliat,  when  they  were 
figuring  on  what  tbe  carriage  would  be,  the 
plaintiff  and  defendant  both  figured  tbat 
the  8  per  cent  on  the  amount  of  the  invoice 
would  run  $210;  that  on  or  about  the  22d 
day  of  November,  about  two  days  after  de- 
f^dant's  visit  to  Ash  Orove  to  see  the  stock, 
Mr.  Nash  brought  tbe  contract  to  him,  sign- 
ed by  the  plaintiff,  and  that  he  (the  defend' 
ant)  signed  it  and  put  It  in  bJs  pocket  and 
told  Nash  to  tell  tbe  plaintiff  be  had  signed 
it,  and  would  be  there  on  the  27th  to  begin 
the  Invoice;  that  be  went  on  the  27tb,  taking 


with  him  a  man  to  help  invoice,  and  taking 
also  bla  deed  and  abstracts  necessary  to 
carry  out  his  part  of  the  trade,  and  that  be 
found  tbe  plaintiff  expecting  him  and  ready 
to  begin  invoicing,  having  employed  a  man 
for  that  purpose ;  that,  before  he  went  from 
tbe  train  to  the  store,  he  went  to  the  office  of 
plaintiff's  attorney,  Mr.  Bagsdale,  and  there 
signed  tbe  other  copy  of  the  contract  The 
defendant  also  testified  at  length  concerning 
what  occurred  In  the  store  that  morning  aft- 
er he  bad  signed  the  other  copy  of  the  con- 
tract and  t>efore  the  invoice  was  begun.  He 
stated  that  soon  after  he  reached  the  store, 
and  before  anything  was  done,  plaintiff  call- 
ed him  aside  and  said  to  him,  among  other 
things  of  the  same  character,  "This  deal  has 
been  started  Into  on  misrepresentations  to 
you;"  and  that  vrhax  he  asked  plaintiff 
why  be  bad  not  told  him  this  prior  to  his 
signing  the  contract  the  plaintiff's  answer 
was,  "Mr.  Nash  told  me  not  to  tell  you  that;** 
that  in  discuasing  with  plaintiff  what  Col- 
lins had  said  about  the  stock  not  running 
over  $7,000,  plaintiff  remarked,  "I  will  bet 
Nash  has  had  bold  of  the  old  man."  Other 
facts  deemed  essential  to  a  determination  of 
tbe  case  will  be  found  stated  in  the  opinion. 

Albert  S.  Cowden  and  Neville  ft  Oonnan, 
all  of  Sprlngfidd,  for  appellant  Howard 
Ragsdale,  of  Ash  Orove,  and  Patterson  St 
Patterson,  of  Spilngfleld,  for  Temmndent. 

FABISINOTON,  J.  (after  stating  the  facts 
as  abov^.  [1]  Tbe  burden  of  proving  fraud 
inducing  tbe  contract  was  of  course  on  the 
defoidant  tbe  party  asserttug  it;  and  when, 
at  tbe  close  of  tbe  evldmce  in  tbe  cas^  tbe 
court  gave  a  directed  verdict  for  tbe  ]}lain- 
tlff,  it  UDonnted  to  flie  sustaining  <tf  a  de- 
murrer to  tba  defendant's  evideuoe.  It  Is 
as  if  tbe  ooort  had  said:  Looking  to  yonr 
evidoice  alone,  and  admitting  to  be  tme 
everything  yea  have  aaid»  and  giving  every 
inference  tbat  can  be  deduced  from,  yonr 
testiniony  a  fair  wmstructlon  In  your  itkvor, 
and  giving  your  testimony  every  reasonable 
tntoidmait  in  order  to  ascertain  yonr  ris^t 
of  defense  claimed  In  your  answer,  still  yon 
have  not  shown  a  state  of  Ibcts  from  wbldi 
a  reasonable  inference  can  be  deduced  suffi- 
cient to  uphold  a  verdict  In  your  fbror. 
Jackson  v.  Hardin,  83  Mo.  186;  Powell  v. 
Railroad,  76  Ma  80;  Belcb^ibadi  t.  Xaierbe, 
lUt  Ma  688,  22  B.  W.  67S.  No  infdrraoe 
could  be  drawn  from  your  testimony,  con- 
sidered in  its  most  foTwable  aspect,  by  a 
reasonable  man.  which  wonld  estebUeta  your 
defense  of  fraud  inducing  the  contract  In 
other  words,  admitting  the  truth  of  all  the 
evldoioe  which  has  been  given  In  yonr  fftvor, 
together  with  all  such  inferences  and  coa- 
clnslons  as  can  reasonably  tie  drawn  there- 
from (Walnrlght  v.  Missouri,  U  ft  M.  Co.. 
166  Mo.  App.  912,  618.  137  S.  W.  63),  there 
is  not  enough  competent  evidence  to  sustain 
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a  Terdlct  In  your  faTor,  should  tbe  cause  be 
submitted  and  tbe  Jury  so  find. 

The  role  lias  long  been  settled  in  this  state 
that,  on  a  demurrer  to  the  evidence)  the 
court  must  indulge  every  inference  of  fact 
In  faror  of  the  party  otCaring  tbe  evidence^ 
which  a  jury  might  Indulge  with  any  degree 
of  propriety.  Wilson  t.  Board  of  EducatioD, 
63  Mo.  137 :  Heine  T.  Railroad,  144  Mo.  App.. 
loc.  dt  447,  129  8.  W.  421.  And  as  said  in 
the  case  of  Jobns(m  t.  Grayson.  280  Mo.,  loc. 
dt  894,  130  S.  W.  678,  676:  "Where  there 
Is  in  a  law  case  eridence  which,  if  true, 
would  establish  any  one  of  the  good  d^enses 
pleaded  In  tbe  answer,  the  court  should  not 
give  a  peremptory  instruction  to  find  for 
plalntur,  but  should  submit  the  issue  to  the 
jury.  Jenks  v.  Glens,  86  Mo.  App.  829;  Dun- 
bar T.  Flfleld,  85  Mo.  App.  484;  Hahn 
Bradl^,  92  Mo.  Ai^.  899 ;  Hugnmln  t.  Binds, 
97  M&  App.  346  [71  S.  W.  4783."  ThA  KniDd- 
neaa  of  the  rules  amumnced  1^  our  own 
courts  Is  attested  tv  aimllar  decisions  in 
oOier  JuriedictlniB.  Thus  It  Is  held  that 
where  the  evidence  Is  conflicting,  and  the 
court  Is  moved  to  direct  a  verdict,  all  facts 
and  inferences  In  conflict  with  0ie  evldoice 
agslzist  which  tlie  action  is  to  tw  taken  must 
be  eliminated  entirely  from  consideration, 
and  totally  disregarded,  leaving  solely  the 
evidence  for  conslderatbm  which  li  fanrable 
to  tbe  party  against  whom  audi  action  Is 
leveled.  Harris  t.  M.,  K.  ft  T.  Ry.  Co.,  24 
OU.841.108  Fac;758,24  L.  R.  A.  (N.  8.)  858; 
Cooper  T.  Flesna,  24  Okt  47,  103  Pac.  1016, 
23  L.  B.  A.  (N.  &)  1180,  20  Ann.  Gas.  29. 
And  as  said  In  Edmlsson  t.  Drumm-Flato 
Com.  Co^  13  OkL  440.  78  Pac  958 :  "WbUe 
there  is  some  conflict  In  the  testimony,  the 
rule  on  demurrer  is  that  the  court  cannot 
wdgh  conflicting  evidence;  but  the  court 
will  in  such  cases  treat  the  evidence  which 
is  most  favorable  to  tbe  party  offering  tbe 
demurrer  as  withdrawn.  *  *  *  A  demur- 
rer to  the  evidence  admits  all  tbe  facts  which 
tbe  evidence  in  tbe  slightest  degree  tends  to 
prove,  and  all  tbe  Inferences  which  may  be 
logically  and  reasonably  drawn  from  the  ev- 
idence." When  a  party  demurs  to  the  evi- 
dence, no  evidence  Introduced  by  him  can  be 
considered  on  tbe  demurrer.  6  Ency.  of  PId. 
k  Prac.  4^.  By  demurring  to  his  adversa- 
ries' evidence,  he  waives  his  own.  88  Oyc. 
1542;  St  Clair  v.  Railway  Co.,  29  Mo.  App. 
76,  87.  This  being  true,  this  court  must  not 
search  the  defendant's  testimony  for  Incon- 
listendes  that  could  be  construed  in  plain- 
tiff's fftvor  (6  Ency.  of  Pld.  ft  Prac.  445),  and 
must  not  look  at  all  to  the  plaintiff's  evi- 
dence to  sustain  the  Judgment 

[2]  Qliat  an  issue  of  fact  was  raised  as  to 
whether  the  stock  of  goods  bad  been  repre- 
■ented  to  defendant  as  not  amounting  to 
over  approximately  17,000  Is  disclosed  by  the 
record,  which  shows  that  the  plaintiff  in- 
troduced  evidence  in  rebuttal  denying  that 
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statements  attributed  to  him  by  tbe  defend- 
ant were  made,  and  denying  that  conversa- 
tions detailed  by  defendant  ever  took  place; 
and,  if  the  representation  which  defendant 
swears  was  made  was  of  a  fact  and  was  not 
a  mere  e^reeslon  of  opinion  (whicb  will  re- 
ceive attention  later),  the  determination  of 
such  question  should  have  been  left  to  the 
Jury.  The  court  must  submit  an  issue  of 
t&ct,  no  matter  how  dear  the  testimony  may 
be.  Johnson  County  Sav.  Bank  v.  Redf  earn, 
141  Ma  App.  386,  125  S.  W.  224.  Where  ac- 
tual fraud  is  charged,  the  question  is  very 
largely  one  of  motive  and  Intent;  and  tbe 
qnratlon  of  firaud  or  no  fraud  will  therefore, 
in  meet  cases,  be  a  question  for  the  Jury. 
2  Thompson  on  Trials  (2d  Bd.)  I  1946. 

For  the  purpose  of  this  apj)eal,  It  must  be 
admitted,  because  It  is  sworn  to  by  tbe  de- 
fendant as  a  fad:,  that  paintlff  told  him  that 
he  (plaintiff)  bad  the  merchandise  wicount 
and  the  Invoices,  and  Qiat  the  stoi^  would 
not  miss  17,000  on  an  InToice,  9200  either  be- 
low or  abov^  and  that  ]^alntlfl*s  deA,  Mr. 
CoHlns  (who  was  introduced  to  defenduit 
jOalntlff  as  a  man  who  was  all  right  and 
who  had  been  there  in  tbe  store  for  19  or  20 
years,  and  who  knew  almost  as  much  about 
the  Bto<^  as  plaintiff  himself,  and  who  was 
directed  to  show  defendant  through  the  store 
and  tell  him  anything  he  wished  to  know), 
told  the  d^endant,  in  answer  to  a  question, 
that  the  stock  would  not  nm  over  f6.700. 
And  defendant  testified  that,  relying  on  these 
reiH^sentatlons,  be  was  Induced  to  and  did 
enter  Into  the  written  contract  As  was  held 
In  the  case  of  McBeth  r.  Oraddo<^  28  Mo. 
App.  380,  where  a  party,  by  bis  statemoits 
and  asseverations,  purposely  induces  one  to 
rely  upon  their  truth  and  forego  other  sourc- 
es of  information,  be  cannot  escape  liabili- 
ty by  then  suggesting  further  Inquiry.  It 
is  a  question  of  fraudulent  Intent  and  good 
motive  for  the  Jury  to  determine. 

If  tbe  statements  sworn  to  by  the  defend- 
ant as  having  been  made  were  made,  we 
believe  be  was  Justified  in  relying  upon  them 
for  tbe  reason  that  plaintiff  bad  owned  the 
stock  of  goods  for  a  number  of  years  and 
kept  tbe  invoices  and  merchandise  account 
which,  as  the  invoice  disdosed,  did  reveal 
substantially  what  tbe  sto<&  amounted  to. 
Plaintiff's  statements,  coupled  with  those  of 
his  highly  recommended  clerk,  would  lead 
any  reasonably  larudent  man  to  believe  that 
they  knew  what  they  were  talking  about 
when  they  made  these  assertions.  As  was 
said  by  Lamm,  J.,  In  the  case  of  Judd  v. 
Walker,  215  Mo.  812,  338,  114  S.  W.  970, 
961:  **•  •  •  It  ought  not  to  be  held 
that  trust  cannot  be  put  In  a  positive  as- 
sertion of  a  material  fact  known  to  the 
speaker  and  unknown  to  the  hearer,  and  in- 
tended to  be  relied  on." 

[t]  But  respondent  cont«ids  that  even 
admitting  there  is  a  confilct  In  tbe  evidence 
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raised  by  the  teetlmoD7  of  the  defendant, 
such  conflict  was  not  a  question  of  fact  as  to 
what  the  stock  of  goods  would  Invoice,  but 
merely  an  expression  of  an  opinion.  In  this 
we  cannot  agree  with  the  respondent  It  will 
be  noted  that  the  stock  of  goods  was  not  to 
be  traded  In  bulk  for  the  real  ^tate  of  the 
^  defendant,  but  was  to  be  traded  on  the  basis 
ot  taking  an  Invoice  to  ascertain  exactly 
what  was  In  the  atotk  and  what  would  be 
the  difference  the  defendant  would  have  to 
pay  the  plaintiff  over  and  above  the  value 
placed  on  said  real  estate  ($4,500).  The 
case  does  not  fall  within  the  role-  that  a  ven- 
dor has  a  right  to  ''puff"  bis  wares  and  rely 
on  the  principle  of  caveat  emptor,  because 
the  parties  had  agreed  on  their  trade  and 
had  fixed  the  value  of  the  goods  at  the  In- 
voice price,  plus  carriage.  The  mlsrepresen- 
tatioD  which  the  defendant  contends  was 
made  was  not  a  misrepresentation  as  to  val- 
ue, but  a  misrepresentation  ae  to  the  amount 
that  the  invoice  would  totaL  Indeed,  in  this 
case,  we  very  seriously  doubt  that  had  It 
been  a  "lump  aale,"  and  had  the  plaintiff  told 
the  defendant  his  merchandise  account  and 
invoice  showed  that  the  stock  would  run 
$7,000,  and  the  fact  developed  afterward 
that  the  invoices  and  the  merchandise  ac- 
count ran  $2,000  over  $7,000,  such  representa- 
tion In  that  case  would  not  be  a  "pnfflng" 
of  the  merchandise,  but  a  representation  of 
a  material  fact  which  did  not  exist.  Bower 
V.  Fenn,  90  Pa.  3S9,  86  Am.  Bep.  6^;  Gress- 
ler  V.  Bees,  27  Neb.  616,  43  N.  W.  363,  20 
Am.  St  Bep.  68L  "On  the  other  hand,  how- 
ever, statements  as  to  the  quality  or  quantity 
of  real  or  personal  property  may  be,  and 
often  are,  statements  of  fact  and  have  fre- 
quently been  held  to  constitute  fraud.  As  a 
general  rule,  if  they  are  made  positively,  as 
of  his  own  knowledge,  by  one  who  is  ap- 
parently In  a  position  to  know  the  truth, 
and  are  relied  upon  by  the  person  to  whom 
they  are  made,  they  are  not  to  be  treated 
as  mere  expressions  of  opinion."  14  Am.  & 
Eng.  Ency.  Law,  44;  Buford  v.  Caldwell,  3 
Mo.  477;  Olaspie  v.  Keator,  66  Fed.,  loc  dt 
210,  6  a  C.  A.  474 ;  Chase  v.  Boughton,  93 
Mich.  286,  64  N.  W.  44.  In  Judge  Goode's 
opinion  in  the  case  of  Lewis  v.  Muse,  130 
Mo.  App.,  loc  cit  200.  201,  108  S.  W.  1107. 
1100,  this  language  Is  used:  "If  defendant 
swore  truly,  be  relied  entirely  on  plalntUf's 
statement  as  to  the  number  of  acres  of  com. 
He  was  unfamiliar  with  the  acreage  of  the 
land,  and  plaintiff  was  &miliar  with  it  as 
owner.  Hence  defendant  cannot  be  charged 
with  lack  of  ordinary  prudence,  nor  can 
knowledge  be  Impnted  to  him  because,  by 
proper  diligence,  he  would  have  obtained  It 
*  *  *  In  cases  like  this  one,  the  repre- 
■entatloD  of  quantity  Is  treated  as  an  implied 
warranty,  for  a  breach  of  which  damages  are 
recoverable."  In  the  case  now  under  con- 
sideration, any  "pufllng"  would  go  to  the 
per  cent  oa  the  dollar  that  th«  detmdant 


would  pay  for  the  goods  on  Invoice;  and  it 
appearing  that  he  agreed  to  pay  100  cents, 
plus  2  per  cent  for  carriage,  the  gross  sum 
that  the  stock  would  run  merely  depended  on 
adding  the  Items  taken  at  the  value  at  wlilch 
defendant  agreed  to  pay  for  them,  determined 
from  the  cost  mark  on  the  gooda  In  other 
words,  $7,000  would  not  fix  the  value  of  the 
stock  of  goods,  because  that  was  to  be  fixed 
by  the  Invoice,  which,  according  to  defend- 
ant's theory,  might  run  $200  over,  or  $200 
below,  $7,000.  His  contention  la  that  the 
plaintiff  represented  to  him  that  the  stock 
taken  at  the  Invoice  price  would  not  amount 
to  over  approximately  $7,000. 

The  testimony  of  the  defendjint  Is  that 
he  made  no  effort  whatever  to  ascertain  the 
amount  the  stock  would  run,  but  ae  to  that 
relied  on  the  representations,  and  that  such 
examination,  as  was  made  by  him,  was  as 
to  whether  the  goods  were  marked  correctly, 
and  as  to  their  quality ;  and,  if  his  story  is 
to  be  taken  as  true,  this  would  be  the  reason- 
able course  he  would  take  on  an  investiga- 
tion. It  is  also  In  evidence  that  In  the  space 
of  time  consumed  by  defendant  In  looking 
through  the  stock,  it  would  have  been  Im- 
IMsslble  for  him  to  have  determined,  within 
several  thousand  doUarr^  what  the  stock 
would  invoice.  The  goods  having  been  con- 
tracted for  on  invoice,  aud  not  in  bulk,  we 
think  brings  this  case  within  the  same  rule 
that  applies  to  a  sale  of  land  where  there 
is  a  representation  as  to  the  number  of  acres, 
wh^e  it  Is  bought  by  acreage,  and  where  the 
total  price  to  t>e  paid  for  the  tract  Is  to  de- 
pend upon  the  number  of  acres  contained 
therein;  and  In  such  a  case,  where  there  is 
a  statement  made  mlBrepresentlng  the  num- 
ber of  acres,  even  though  the  purchaser  goes 
upon  the  land  and  views  It  and  even  though 
he  could  have  gone  to  the  recorder's  office 
and  ascertained  the  true  acreage,  he  has  a 
right  to  rely  on  the  statements  made  by  the 
seller,  and.  if  they  are  false,  he  can  recover. 
Judd  V.  Walker,  supra. 

The  question  as  to  whether  the  defendant 
in  this  case  was  deceived  or  not  Is  one  for 
the  Jury.  "If  there  was  evidence  tending  to 
show  that  the  situation  of  the  property  was 
misrepresented,  and  that  the  defendant  In 
his  purchase,  acted  upon  those  mlsrepresenta- 
tions,  and  not  upon  his  own  Judgment  the 
question  of  knowledge  and  Intention  on  the 
part  of  the  seller  becomes  a  material  one^ 
and  must  be  left  to  the  Jury;  and,  If  the 
court  took  the  case  from  the  Jury  because  In 
its  opiulon  such  knowledge  was  not  proved, 
it  committed  an  error."  Owens  v.  Bector, 
44  Mo.  389.  See.  also.  Lelcher  r.  Eeeney,  98 
Mo.  App.  394,  72  S.  W.  146. 

[4]  Bespondent  also  contenda  that 
though  the  representation  was  of  a  material 
fact  and  not  a  mere  expression  of  opinion, 
still  the  defendant's  plea  of  fraud  would 
avail  him  nothing,  for  the  reason  that  he 
walvfld  any  frand  practiced  on  blnit  and  nt- 
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Ifled  tbe  contract  after  ttie  dlscoTery  of  tbe 
alleged  ftraud.  There  are  two  anHwem  to 
this  contention: 

1.  At  the  time  the  defendant  swears  that 
plaintiff  showed  him  the  merchandise  book, 
which  disclosed  that  the  stock  would  run 
over  $8,700,  the  contract  had  been  signed 
three  or  four  days  1^  both  parties  and  re- 
tained by  the  defendant,  and  the  notice  of 
the  fraud  did  not  come  to  him  until  after 
he  had  signed  the  other  copy  of  the  contract 
in  Mr.  Bagadale's  office  at  Ash  Orore  on  the 
morning  of  NoTember  27th,  whoi  defendant 
went  there  to  h^^  the  Invoice,  At  the  time 
the  notice  of  the  fraud  was  Imparted  to  de- 
fendant, the  Btatos  of  the  parties  was  fixed 
under  tiielr  contract;  and,  according  to  idaln- 
tifTs  position,  as  told  by  the  defendant,  the 
defendant  was  then  bound  to  pay  htm  $300 
if  he  fidled  to  take  the  stodc  of  goods  and  it 
should  Inrotce  approximately  $7,000,  or  if  he 
shoald  fail  to  take  the  stock  of  goods  and 
It  should  Invoice  approximately  ¥8,000.  If 
defendant's  statements  are  to  be  taken  as 
true  (and  on  that  the  Jury  and  not  the  conrt 
must  pass),  defoidant  tiad  been  led  to  be- 
lieve by  the  plaintiff  that  the  stock  would 
not  run  over  approximately  $7,000  at  one 
time,  which  was  prior  to  signing  the  contract, 
and  at  the  later  time  he  waa  led  to  believe 
by  the  plaintiff  that  the  stock  would  ran  ap- 
proximately $9,000,  which  was  after  he  had 
entered  into  the  contract  and  his  rights  and 
duties  had  become  fixed  thereby.  He  could 
do  nothing  in  order  to  protect  himself,  If  his 
story  be  true,  other  than  to  ascertain  what 
the  stock  would  run ;  and  the  evidence  shows 
that,  after  tbe  invoice  was  made,  they  extend- 
ed the  items  and  added  them  within  a  rea- 
sonably short  time;  and,  as  soon  as  defend- 
ant ascertained  that  the  stocb  actually  in- 
voiced the  amount  that  it  did,  he  refused  to 
perform.  It  is  true  he  made  several  sugges- 
tions as  to  relieving  the  situation  In  some 
way,  which  were  not  agreed  to  by  the  plain- 
tiff; and  this,  if  it  shows  anything,  would 
merely  indicate  a  desire,  on  the  part  of  the 
defendant,  to  not  back  out  of  the  trade  en- 
tirely, but  try  to  consummate  a  deal  along 
the  lines  he  understood  when  the  contract 
was  entered  into. 

[S]  2.  As  a  further  answer  to  this  conten- 
tion, ttie  plaintiff  Is  in  no  position  to  urge 
a  waiver  and  ratification  for  the  reason  that 
tbe  same  was  not  pleaded  in  the  reply,  which 
was  merely  a  general  denial.  Keeney  v.  Mc- 
Voy.  206  Mo.  42,  59,  103  S.  W.  946;  Cooper 
T.  Flesner,  24  Okl.  47,  103  Pac.  lOlfl^  23  L. 
B.  A.  (N.  S.)  U80,  20  Ann.  Cas.  2& 

In  viewing  this  entire  Question  of  the  di- 
rection of  tbe  verdict  for  the  plslntUf,  and 
the  question  of  fraud  raised  In  thla  record. 
It  might  not  be  amisa.  In  pasUng  to  Judg* 
meut,  to  say  that  In  a  given'  case,  even 
tbon^  the  evidence  preponderates  fbr  one 
party  or  another,  still  if  there  la  any  sub* 
154  8. W.— 11 


stantlal  evidence  amounting  to  more  than  a 
mere  sdntilta,  wtiich  does  raise  an  issue  of 
fact,  the  trial  courts  and  the  appellate  courts 
must  leave  that  Issue  to  the  determination 
of  the  tribunal  appointed  by  law  to  weigh 
the  evidence  and  Ju^e  the  credibility  a£  the 
witnesses.  And  it  is  with  even  greater  cau- 
tion that  tbay  should  proceed  where  a  ver- 
dict has  been  directed  for  the  plalntlfl,  be- 
cause, in  cases  wliere  tbo  trial  court  Indi- 
cates that  a  peremptory  instruction  will  be 
given  fi>r  tiie  defendant,  tbe  plainUfl  may,  in 
the  discretion  of  the  trial  Judg%  adduce  fur- 
ther evidence  in  support  of  his  cause  of  ac- 
tion, or,  after  the  peronptory  instruction  Is 
givm,  take  a  nonsuit,  and  thus  be  enabled 
to  come  again  into  court  for  tbe  enforcement 
of  his  alleged  rights ;  but  Ou  deCendant  has 
no  option  or  Section  wbere  the  verdict  Is  di- 
rected in  favor  of  the  plaintiff  and  against 
the  defendant  He  can  only  stand  and  deliv- 
er, and  Ills  only  remedy  Is  appeal. 

In  view  of  the  ftict  that  this  case  is  to  be 
subject  to  retrial  in  the  drcnit  court,  it  wlU 
be  necessary  for  us  to  pass  upon  the  question 
raised  by  counsd  in  their  brlete  as  to  what 
the  measure  of  damage  is  to  be  nnder  ttiis 
contract 

[1, 7]  Appellant  contends  that  the  $300 
It&m  mentioned  in  the  contract  should  be 
constmed  as  a  penalty  and  not  as  liquidated 
damages.  Whether  or  not  a  stipulation  in  a 
contract  Is  for  a  penalty  or  for  liquidated 
damages  is  a  question  of  law,  and  is  not  for 
the  Jury  to  pass  upon.  May  v.  Crawford, 
150  Mo.  504,  51  S.  W.  683.  A  stipulation  to 
pay  a  fixed  sum  in  a  contract,  as  damages  to 
the  aggrieved  party,  will  be  construed  by  the 
courts  as  liquidated  damages  and  so  en- 
forced, provided  the  sum  fixed  is  not  out  of 
proportion  to  the  presumable  loss,  and  does 
not  amount  to  extortion  or  oppression.  Mon- 
ges  V.  MUton  Piano  Co.,  96  Mo.  App.  283, 
70  S.  W.  250;  St  Louis,  1.  M.  &  S.  Ry.,  Co. 
V.  Jefferson  Stone  Co.,  90  Mo.  App.  171.  It 
was  held  In  the  case  of  Sun  Printing  Co.  v. 
Moore,  183  U.  S.  642,  22  Sup.  Ct  240,  46  L. 
Ed.  366,  that  where  the  parties  to  a  contract, 
in  which  damages  growing  out  of  a  breach 
are  uncertain  In  amount,  mutually  agree  that 
a  certain  sum  shall  be  paid  In  case  of  a  fail- 
ure to  perform,  and  in  language  plainly  ex- 
pressive of  snch  agreement.  It  would  be  tin- 
sound  for  a  court  to  say  they  intended  some- 
thing else. 

In  the  case  under  consideration,  the  plaln- 
ttfTs  stock  of  goods  amounted  to  approxi- 
mately $9,000,  and  was  locked  up  for  about 
five  (teys  during  the  Inventory  at  a  season 
of  the  year  when  trade  is  best  It  would  be 
difficult  to  compute  Just  how  much  profit 
plaintiff  actually  lost,  to  ssy  nothing  of  tlie 
customers  he  may  have  lost  by  reason  of  the 
dosed  doora  and  tbe  Implied  advertisement 
of  his  going  out  of  buslnesB.  The  sum  of 
$300  Is  ft  very  reasonable  amount;  and,  aa 
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tlie  parties  fixed  it  by  contxect.  It  should  not 

be  disturbed. 

For  the  reasona  herein  appearing,  the  Judg- 
meut  la  reversed,  and  the  cause  remanded. 

ROBERTSON,  P.  J.,  concurs.  STURGIS, 
J.,  concurs,  but  expresses  no  opinion  as  to 
the  $300  being  a  penalty  or  Uaoldated  dam- 


ROBINSON  ROBINSON. 

(Springfield  Court  of  Appeals.  SGssonri. 
March  8.  leiS.) 

DivoBcic  (8  308*)— Maiwtenamoe  or  Chil- 
dben—Obdbb  Aftkb  Divobcb— Statutes. 
Rev.  St.  1900,  I  2376,  providing  that  when 
a  divorce  is  lUljudged  such  order  shall  be  made 
touching  custody  and  maintenance  of  the  chil- 
dren as  from  Uie  drcnmataneea  shall  be  rea- 
sonable, and,  on  appUcatioo  of  either  party,  the 
conrt  may  make  Buch  alteration,  from  time  to 
time,  as  to  maintenance  as  may  be  proper,  is 
remedial,  and  therefore  slioold  be  liberal^  con- 
strued to  alloT,  after  the  divorce,  an  order  for 
maintenance  of  tbe  children,  though  no  each 
order  was  made  at  the  time  of  the  divorce; 
there  being  a  common-law  daty  of  tbe  father  to 
maintain  and  provide  for  the  children. 

[EM.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  8S  801,  802;  Dec.  Dig.  |  308.*] 

Appeal  from  Circuit  Court,  Jasper  Coun- 
ty ;  Joseph  D.  Perkins,  Judge. 

Motion  by  plaintiff.  In  the  divorce  suit  of 
Bertie  Marie  Robinson  (now  Bertie  Marie 
Bennett)  against  Budd  M.  Robinson,  to  mod- 
1^  the  decree  as  to  maintenance  of  their 
child.  Motion  was  granted,  and  defendant 
appeals.  Affirmed,  and  cause  certifled  to  Su- 
preme Cotirt 

At  the  June  tern  of  tbe  Jagper  county  dr- 
cnit  court  In  the  year  1907  the  plaintiff  here- 
in obtained  a  divorce  from  the  defendant, 
and  in  the  decree  was  awarded  alimony  In 
gross  In  tlie  sum  of  ¥7,000,  together  with  cer- 
tain real  estate  in  Newton  county,  and  the 
care  and  custody  of  a  child  of  the  marriage. 
Francis  Henry  Robinson,  who  at  the  time  of 
the  granting  of  the  divorce  was  about  nine 
years  of  age.  The  money  waa  paid  and  the 
land  deeded  by  the  defendant  to  the  plaintiff. 
Both  plaintiff  and  defendant  remarried;  the 
plaintiff  movliv  to  tiie  state  of  Oregon  and 
taking  with  her  the  child.  No  order  or  pro- 
vision was  made  In  the  original  divorce  pro- 
ceeding for  the  maintenance  of  the  child.  At 
the  Jnne  term  of  said  conrt  in  the  year  1912 
a  motion  to  modify  the  divorce  decree  was 
flled,  asking  that  defendant  be  required,  nn- 
der  the  order  of  the  court,  to  pay  a  sufficient 
amonnt  to  maintain  and  edncate  the  child, 
and  pnwer  notice  of  this  motion  was  served 
on  the  defendant  A  motion  for  a  change  of 
venne,  flled  by  defendant,  being  denied,  the 
court  heard  the  evidence  and  made  tbe  fol- 
lowing order  modU^lng  tbe  decree  (formal 
parts  omitted):  "Now  comes  on  for  hearing 
the  plalntlfrs  motion  to  modify  the  divorce 


decree  heretofore  entered  herein.  By  consent 
the  same  Is  taken  up,  and  being  seen,  beard, 
and  fully  understood  by  the  court,  and,  the 
court  hearing  the  evidence  adduced  by  t>oth 
parties,  duly  considering  the  same,  being  now 
well  and  fully  advised  in  the  premises,  said 
motion  is  by  the  court  sustained,  and  the 
I^alntiff  Is  allowed  the  sum  of  $500  per  an- 
num for  the  sut^rt,  maintenance,  and  edu- 
cation of  the  child,  Francis  Henry  Robinson, 
to  he  paid  in  quarterly  payments  of  $125 
each,  the  first  payment  to  become  due  and 
payable  on  the  10th  day  of  July,  1912,  and  a 
payment  to  become  due  and  payable  each 
quarter  thereafter  until  tbe  further  order  of 
this  court.  It  is  therefore  ordered  and  ad- 
judged by  the  court  that  tbe  plaintiff  have 
and  recover  of  and  from  the  defendant,  for 
the  Eupirart,  maintenance,  and  education  of 
the  infant  child,  Francis  Henry  Robinson, 
the  sum  of  $600  per  annum,  to  be  paid  la 
quarterly  payments  of  $125  each,  the  first 
payment  to  become  due  and  payable  on  the 
10th  day  of  July,  1912,  and  a  payment  to  be 
made  on  the  first  of  each  quarter  thereafter, 
together  with  tbe  costs  of  this  hearing,  and 
if  tbe  payments  are  not  paid  when  due,  let 
execution  Issue  therefor."  A  motion  to  set 
aside  this  order  being  denied  over  defend- 
ant's exception,  an  appeal  to  this  court  was 
perfected.  The  original  decree  merely  grant- 
ed the  divorce  and  fixed  the  alimony  In 
gross,  and  gave  the  care  and  custody  of  the 
child  to  the  mother,  and  no  order,  decree,  or 
Judgment  was  entered  with  reference  to  the 
maintenance  of  the  child. 

Spencer,  Graysttm  ft  Spencer,  of  Joplln, 
for  appellant  Fred.  W.  Kelaey,  of  Joplln, 
for  respondent 

FABRINGTON.  J.  (after  stating  die  foots 
as  above).  It  la  contended  on  behalf  of  the 
^pellant  that  because  of  the  failure  of  the 
court  in  the  original  divorce  decree  to  pro- 
vide fbr  the  maintoiance  of  the  <diild,  the 
court  under  sections  2376  and  2381,  R.  S. 
1909,  had  no  Jurisdiction  to  modify^  the  de- 
cree so  as  to  provide  for  the  maintenance  of 
the  child.  The  respondent  contends  that  the 
order  awarding  the  care  and  custody  of  the 
diUd  necessarily,  and  as  an  Incident  thereto, 
gave  the  court  power  and  Jurisdiction  at  any 
time,  under  the  facts  referred  to,  to  make 
the  order  made  in  this  case. 

Section  2375,  R.  S.  1009,  is  as  follows: 
"Alimony  and  Maintenance. — When  a  divorce 
shall  be  adjudged,  the  court  shall  make  such 
order  touching  tbe  alimony  and  maintenance 
of  the  wife,  and  tbe  care,  custody  and  main- 
tenance of  the  (^dren,  or  any  of  them,  as, 
txom  the  circumstances  of  the  parties  and 
the  nature  of  the  case,  shall  be  reasonable, 
and  when  the  wife  is  plaintiff,  may  order  the 
defendant  to  give  security  for  such  alimony 
and  maintenance;  and  upon  his  n^ect  to 
give  the  security  required  of  him,  or  upon 
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detanlt  of  himself  and  Ms  sureties.  If  any 
tbere  be,  to  pay  or  provide  such  alimony  and 
malDtenance,  may  award  an  execntlon  for 
Uie  collection  thereof,  or  enforce  the  perform- 
ance of  the  judgment  or  order  by  sequestra- 
tion of  property,  or  by  such  other  lawful 
ways  and  means  as  la  according  to  the  prac- 
tice of  the  court  The  court,  on  the  applica- 
tion of  either  par^,  may  make  such  altera- 
tion, from  time  to  time,  as  to  the  allowance 
of  alimony  and  maintenance,  as  may  be 
proper,  and  the  court  may  decree  alimony 
pending  the  suit  for  divorce  in  all  cases 
where  the  same  would  be  just,  whether  the 
wife  be  plaintUC  or  defendant,  and  enforce 
such  order  in  the  huuuiot  provided  by  law  In 
other  cases." 

Section  2381,  B.  S.  1909,  is  as  follows: 
"Decree  of  Divorce  Not  Subject  to  Review— 
Otherwise  as  to  Alimony. — No  petition  for 
review  of  any  Judgmait  for  divorce,  render- 
ed in  any  cause  arising  under  this  article, 
shall  be  allowed,  any  law  or  statute  to  the 
contrary  notwithstanding ;  but  there  may  be 
8  review  of  any  order  or  judgment  touch- 
ing the  alimony  and  maintenance  of  the  wife, 
and  tbe  care,  custody  and  maintenance  of 
the  cbUdren,  or  any  of  them,  as  in  other 
cases." 

It  is  contended  by  appellant  that  under 
section  2376  there  could  be  no  alteration  of 
an  order  never  made,  and  that  under  section 
2381  there  could  be  no  review  of  an  order  or 
judgment  never  made. 

An  examination  of  tbe  authorities  in  this 
state  reveals  that  the  St  Louis  Court  of  Ap- 
peals, in  the  cases  of  Lukowski  v.  Lnkowski, 
108  Ho.  App;  201^  88  S.  W.  274^  and  Seely  t. 
Seely,  U6  Mo.  App.  302,  91  S.  W.  970,  sus- 
tains the  position  taken  by  the  appellant,  and 
that  the  Kansas  City  Court  of  Appeals,  in  the 
case  of  Shannon  t.  Shannon,  97  Ma  App. 
119,  71  &  W.  104,  sustains  the  position  tak- 
en by  the  resiKmdent,  and  it  neceraarlly  de- 
volves upon  us  to  certify  this  question  to  the 
Supreme  Court  for  final  determination. 

All  the  decisions  In  this  state  on  this  ques- 
tion bold  that  the  statutes  above  referred  to 
are  merely  cumulative  of  tbe  common  law; 
that  the  granting  of  this  mode  of  procedure 
to  procure  maintenance  for  the  child  does 
not  take  away  from  the  father  the  common- 
Inw  duty  and  obllgatloa  to  maintain  and 
provide  for  tbe  child,  nor  take  away  from  the 
custodian  of  the  child,  or  any  other  person 
famishing  the  child  with  necessaries,  the 
right  to  sue  the  father  for  reimbursement. 
We  therefore  take  it  these  statutes  are  cumu- 
lative, and  merely  remedial,  and  only  provide 
an  additional  remedy  to  enforce  the  common- 
law  du^  of  the  father  to  maintain  his  child. 
This  being  true,  it  is  the  duty  of  courts  to 
constme  such  statutes '  liberally.  There  is 
no  common-law  right  established  or  common- 
law  remedy  taken  away.  The  statutes  only 
refer  to  the  mode  of  procedure  In  obtaining 
maintenance  for  tbe  child  rather  than  creat- 


ing any  right  or  obligation  different  from 
that  Imposed  at  common  law.  Like  the  stat- 
utes creating  mechanics*  liens,  which  onr 
courts  have  held  are  merely  creatures  of  stat- 
utory enactment,  unknown  to  the  conunon 
law,  as  such  statutes  pertain  only  to  the  rem- 
edy and  not  to  the  right  of  enforcing  the  pay- 
ment of  the  debt,  they  should  receive  a  lib- 
eral comtructlon.  Putnam  v.  Ross,  46  Mo. 
337;  Oster  v.  Rabeneau,  48  Mo.  595.  Like- 
wise, in  construing  the  laws  of  administra- 
tion tbe  courts  have  held  that  where  the 
statute  pertains  to  the  remedy  and  not 
the  right,  it  will  be  liberally  construed. 
Rozelle  V.  Harmon,  103  Mo.  339,  15  S.  W. 
432,  12  L.  R.  A.  187. 

In  the  case  of  Heman  v.  McNamara,  77  Mo. 
App.  1,  Judge  Bond  exhaustively  treats  of  re- 
medial statutes,  and  quotes  from  many  of  the 
leading  text-writers,  the  question  Involved  be- 
ing as  to  the  right  of  a  defendant  to  file  a  set- 
off or  counterclaim  in  a  suit  brought  against 
him,  and,  because  the  statute  was  remedial, 
the  court  held  It  was  not  to  receive  a  strict 
construction,  and  that  the  rule  of  strlctis- 
siml  juris  did  not  apply.  The  rule  Is  laid 
down  in  36  Cyc.  1173,  that  laws  enacted  In  the 
Interest  of  the  public  welfare  or  convenience 
should  be  liberally  construed,  and  that  stat- 
utes enacted  for  the  correction  of  errors,  the 
supply  or  curing  of  defects,  the  redress  of  ex- 
isting grievances,  are  known  as  remedial  stat- 
utes, and  should  be  liberally  construed.  On 
tbe  other  hand,  it  is  stated  that  a  statute  Im- 
posing a  new  duty  and  creating  a  new  right 
will  be  construed  strictly.  But  statutes  de- 
signed to  render  the  methods  of  procedure 
more  simple  and  convenient  are  remedial, 
and  are  to  be  liberally  construed.  36  Cyc. 
1188.  "A  remedial  statute,"  says  the  Ameri- 
can and  English  Encyclopaedia  of  Law  (2d 
Ed.)  vol.  26,  at  page  530,  "is  one  made  to 
supply  defects  or  abridge  superfluities  In  the 
common  law  arising  team  the  general  imper- 
fections of  human  laws,  the  change  of  time 
and  circumstances,  or  from  any  other  cause 
whatever."  Such  statute  is  distinguished 
from  a  penal  statute,  the  latter,  of  course, 
requiring  a  strict  construction,  and  at  page 
614  it  Is  stated  that  where  a  statute  only 
provides  a  new  remedy  for  a  pre-existing 
right,  it  Is  merely  cumulative. 

In  the  case  of  Union  Brewing  Co.  v.  Ehl- 
hardt,  139  Mo.  App.  129,  138,  120  S.  W.  1193, 
1196,  discussing  tbe  construction  to  be  placed 
on  remedial  statutes,  this  language  Is  used: 
"In  construing  this  statute,  we  must  look  to 
the  prior  state  of  the  law  on  the  subject, 
the  mischief,  if  any,  which  it  entailed,  and 
the  remedy  therefor,  which  is  sought  to  be 
provided  thereby.  •  •  •  Thus  viewing 
the  statute,  tbe  purpose  of  the  Legislature 
to  simplify  any  further  proceedings  originat- 
ing before  a  magistrate  in  the  interests  of 
justice  is  manifest"  And  in  the  case  of 
Shohoney  v.  Railroad,  231  Mo.  131,  157,  132 
S.  W.  1059,  1067  (Ann.  Gas.  1912A.  1143), 
Judge  Lamm  states  the  *trlte  and  venerable 
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doctrlntf*  to  t>e  followed  by  the  court  In 
tile  case  of  Kansas  City  Loan  Guar.  Co.  t. 
Kansas  City,  200  Ma  1S9.  168,  08  S.  W.  469, 
Judge  GraTea  approvingly  quotes  from  tbe 
RoaeUe  Case,  supra.  In  the  case  of  BoUnstm 
T.  Harmon,  107  Mich.  272,  117  N.  W.  664,  the 
jfollowlng  la  quoted  with  approral  from 
Black  on  Interpretation  of  Statutes:  "It  la 
an  old  and  unshaken  rule  In  the  construc- 
tion of  statutes  that  the  Intention  of  a  reme- 
dial statute  wlU  always  prevail  over  the  liter- 
al sense  of  Its  terms,  and  therefore,  when  tbe 
expression  is  special  or  particular,  but  the 
reason  Is  goieral,  the  expression  wlU  be 
deemed  general.  *  •  •  It  may  be  stated 
In  general  terms  that  any  statute  which 
gives  a  remedy  or  means  of  redress  where 
none  existed  before,  or  which  creates  a  right 
of  action  In  an  individual,  or  a  particular 
class  of  Individuals,  Is  remedial  within  the 
meaning  of  this  rule."  The  following  ap- 
pears In  Black  on  Interpretation  of  Laws,  at 
page  810:  "In  the  next  place,  statutes  made 
In  relation  to  tbe  administration  of  Justice 
In  the  courts,  and  designed  to  render  tbe 
same  more  simple,  speedy,  or  efficacious, 
are  to  be  liberally  construed,  for  the  attain- 
ment of  that  Important  object" 

Turning  again  to  the  statutes  under  con- 
sideration, and  reading  them  In  the  light  of 
a  liberal  construction,  it  will  be  seen  that 
the  Legislature  intended  for  the  divorce  court 
to  take  charge  of  the  child  and  award  Its 
care  and  custody,  and  In  order  to  make  the 
care  and  custody  effective,  the  Legislature 
wisely  provided  a  procedure — summary,  per- 
haps— by  which  the  father  may  be  required 
to  advance  the  maintenance  necessary  for  the 
cblld.  '  It  Is  true.  If  this  statute  Is  one  that 
should  be  strictly  construed,  there  could -be 
no  alteration  on  a  motion  to  modify  a  decree 
for  alimony,  nor  a  review  of  an  order  or 
decree  for  the  maintenance  of  the  child,  un- 
less there  had  been  an  order  made  In  the 
first  Instance;  It  t>elng  argued  that  there 
having  been  no  order  made,  under  a  strict 
construction,  there  could  be  none  altered. 
However,  bearing  In  mind  the  purpose  and 
intention  of  the  Legislature  In  giving  to  tbe 
court  the  power  to  deal  with  the  child  re- 
gardl^  of  the  litigation  between  the  par- 
ents, and  remembering  that  the  statute  was 
passed  for  the  benefit  of  the  child  and  for 
the  purpose  of  enforcing  a  common-law  ob- 
ligation that  the  father  owed  the  child,  and 
that  the  statute  Is  cumulative  and  remedial, 
so  strained  and  strict  a  construction  should 
not  be  placed  upon  It 

^e  Supreme  Court  of  this  state  in  the 
case  of  In  re  Gladys  Morgan,  117  Mo.  249, 
21  S.  W.  1122,  22  S.  W.  913,  went  so  far  as 
to  hold  that  the  divorce  court  could,  In  a 
case  pending  before  It  for  divorce  between 
the  husband  and  wife,  make  an  order  with 
reference  to  the  eare  and  custody  of  a  cblld 
pending  the  action,  although  the  petition  In 
the  case  did  not  pray  for  the  care  and  cus- 
tody of  tin  <dilld,  and  neither  party  bad  at 


that  time  demanded  tbe  care  and  custody  of 
the  dilld,  aud  that  althou^  tbe  plea^i^ 
tmdCT  tbe  statute  (which  was  the  same  as  It 
Is  now)  contained  notiitng  on  the  subject, 
and  although  there  bad  not  been  an  adjudica- 
tion or  decree  In  the  divorce  caae,  stin  the 
divorce  court  had  Jurisdiction  to  make  an 
order  witli  r^er^oe  to  the  care  and  custody 
ct  the  6blld  pending  the  action.  Surely,  this 
was  not  a  strict  construction  of  the  statute. 
The  court  in  that  case  based  its  Iwldlng  on 
tbe  ground  ,that  the  divorce  court  gets  its 
powers  with  respect  to  dUIdren  from  the 
chancery  practice^  and  not  from  the  eccle- 
siastical courts.  And  In  tbe  caae  of  Cole  ▼.. 
Cole,  89  Ma  Appu  228,  Judge  Goode  in  dis- 
cussing the  statutes  In  question  recognises 
that  the  Suiweme  Court  in  the  Morgan  Case 
has  so  construed  the  statutes. 

In  14  Cyc:  at  page  811^  we  find  the  mle 
thus  declared:  **HoweTer,  the  power  of  the 
court  to  make  an  order  directing  the  father 
to  provide  for  tlie  maintenance  of  the  minor 
chlldrai,  nnder  petition  In  the  suit,  long  aft- 
er final  decree  has  bem  oxtereA  Is  well  es- 
tablished, where  the  decree  contalna  no  pro- 
vision on  the  subject"  Nimierous  authorities 
are  dted  In  support  and  among  them  is  tbe 
case  of  Meyers  v,  Meyers,  91  Ma  App.  101, 
which  was  decided  by  the  St  Louis  Court  of 
Appeals,  and  afterwards  overruled  by  the 
same  court  In  the  case  of  Sedy  t.  Seaiy,  116 
Mo.  App.  863,  91  S.  W.  979. 

Tak];ig  Into  consideration  the  predicament 
the  child  Is  often  idaced  In  where  the  par- 
ents are  quarreling  and  charging  and  coun- 
tercharging under  the  various  grounds  of 
the  divorce  statute,  and  where,  as  frequently 
occurs  In  the  fury  of  the  battle,  the  Innocent 
offspring  of  the  unfortunate  marriage,  who 
la  especially  the  ward  of  the  court  la  over- 
looked by  the  parents  as  w^  as  the  court 
in  making  a  decree  or  order  at  the  time 
touching  Its  welfare,  we  think  from  a  legal, 
ethical,  and  moral  standpoint  that  the  courts 
should  construe  the  statutes  to  their  full  In- 
tendment for  the  purpose  of  protecting  those 
whom  they  are  designed  to  protect  It  Is 
our  opinion  that  the  Kansas  City  Court  of 
Appeals  in  the  case  of  Shannon  v.  Shannon, 
supra,  follows  the  better  doctrine,  and  Is 
more  In  keeping  with  the  views  expressed  by 
the  Supreme  Court  In  the  Moi^n  Case.  Be- 
lieving that  the  Justice  of  the  case  permits, 
indeed  demands,  a  liberal  construction  of 
the  statutes  under  consideration,  we  are  con- 
strained to  hold  contrary  to  the  opinion  of 
the  learned  Judge  of  the  St  Louis  Court  of 
Appeals  in  the  cases  of  Lukowskl  v.  Lukow- 
skl  and  Seely  v.  Seely,  supra. 

We  hold  that  the  trial  court  committed 
no  error  as  disclosed  by  this  record,  and  the 
Judgment  Is  accordingly  affirmed;  but  &s 
this  holding  Is  necessarily  in  conflict  with 
the  decisions  of  tbe  St.  Louis  Court  of  Ap- 
peals In  tbe  cases  referred  to,  the  cause  Is 
certified  to  the  Supreme.  Court  for  final  de- 
termination. All  concur. 
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(Sprioffield  Conxt  erf  Appeals.  MiHOari. 
Match  8,  1913.) 
L  Appeax.  ahd  Ebbob  (I  1016*)— GBAimilQ 
New  Tbial— Evidence. 

Where  tbe  evidence  was  conflictins,  the 
appellate  court  will  not  interfere  with  tbe  ac- 
tion of  the  trial  conrt  In  aettlBC  aside  a  ver- 
dict on  the  ground  that  the  evidence  did  not 
BUBtain  iL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dif.  ||  3860-3876;  Dec  Dig.  | 
1015.*] 

2.  New  Tkux  (|  65*)  — Geouhob— Dibcbb- 

TXOH. 

!nia  trial  court  in  its  discretion  should 
grant  a  new  trial  if  the  verdict  is  against  the 
weight  of  the  evidence,  arbitrary,  or  manifestly 
wrong,  or  appears  to  be  tbe  result  of  passion, 
prejudice  or  misconduct  of  the  jury. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  |  130;  Dec  Dig.  |  65.*] 

3.  Pbincipal  and  SiTBrrr  (|S  186,  194*)  — 
Past  Patmbmt  by  Subktt— Effect— Bills 
AND  Notes. 

Where  two  sureties  paid  part  of  a  note, 
they  (Hd  not  thereby  become  part  owners  of  it 
io  as  to  give  them  a  right  to  sue  their  principal 
and  cosureties  upon  it,  but  they  were  entitled 
merely  to  a  credit  on  the  note  for  the  amount 
paid. 

[Ed.  Note.— For  other  oases,  see  Principal 
and  Sure^.  Cent  Dig.  H  SStiSSS,  e06-623 ; 
Dec  Dig.  H  185,  IM.*] 

4.  BzLU  AND  Noras  (I  ^*)— PATunn  and 
Pubchase. 

Where  two  sureties  aod  two  strangers  to 
a  note  paid  the  amount  thereof  to  a  bank  which 
held  it  without  any  apparent  intention  of  dis- 
charging it,  and  where  pursuant  to  an  anthor- 
ization  entered  on  the  minutes  of  the  hank,  the 
note  was  indorsed  to  their  agent,  the  tranaac- 
tion  was  a  purchase  of  the  note,  and  not  a 
payment  as  to  the  two  strangers. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Gent  Dig.  ||  1223-1232;  Dec  Dig.  | 
426.*] 

5.  DisMiBBAi.  ahd  Nonsuit  (|  25*)— Volun- 

TABT    DUVUSAL    OF    CODEFENDAHTB  —  RE- 

UA8E  OF  SUBXTIES  ON  NOTBB. 

Where  an  action  was  brought  against  the 
principal  and  certain  sureties  on  a  note  by 
the  agent  of  two  soreties  and  of  two  strang- 
ers to  it  who  had  paid  the  note  and  taken  an 
assignment,  a  dismissal  of  tbe  action  as  to  the 
tKo  sureties  did  not  release  them  from 
their  original  obligation,  and  hence  did  not  re- 
lease defendants  from  their  liability  on  tbe 
note. 

[Ed.  Note. — For  other  cases,  see  Dismissal 
and  N<HiBnit  Cent  Dig.  ||  47-08;  Dec  Dig.  | 
25. 

Appeal  from  Clrcnit  Ooart,  Jaspo:  County; 
David  E.  Blair,  Judge. 

Action  by  J.  H.  Van  Hoose  against  the 
Soutbwestem  Machinery  Company  and  oth- 
m.  From  an  order  granting  a  new  trial 
after  verdict  and  Jodgmeot  for  defendants, 
defendants  appeal.  Bemanded  for  trial,  with 
directions. 

The  plaintiff  on  May  18,  1910,  filed  a  peti- 
tion in  the  circuit  court  of  Jasper  county 
against  tbe  Southwestern  Bfachinerr  Com- 
pany, A.  E.  Bendelari,  A.  Oalamba,  William 
Fabnnan,  and  Gaorge  Hardy,  together  with 


other  defendants  unnecessary  to  be  named 
In  this  opinion.  The  salt  was  instituted  for 
a  balance  due  on  a  promissory  note  for  $7,- 
500,  with  Interest  The  note  In  question  was 
signed  by  the  Southwestern  Machinery  Com- 
pany as  principal,  and  the  defendants  here- 
in named  as  sureties,  together  with  a  number 
of  the  other  defendants  who  were  sureties. 
No  answer  was  filed  except  by  A.  E.  Bende- 
lari and  A.  Galaniba,  each  of  them  filing  sep- 
arate answers.  The  case  was  tried  before 
a  Jury,  and  resulted  In  a  verdict  and  Judg- 
ment In  favor  of  the  defendants  Beudelarl 
and  Oalamba.  However,  the  court  sustained 
a  motion  for  a  new  trial,  and  set  aside  the 
judgment  for  the  reason  that  It  was  against 
the  weight  of  the  evidence,  and  tbe  appeal 
Is  by  said  defendants  from  that  order. 

The  facta  In  the  case  are  eubstantially  as 
follows:  The  Southwestern  Machinery  Com- 
pany was  Indebted  to  the  Merchants'  &  Min- 
ers' Bank  of  Webb  City,  Mo.,  in  the  sum 
of  $13,000,  evidenced  by  three  promissory 
notes,  two  of  them  being  for  $2,500  each, 
and  one  for  $8,000,  and  It  is  with  the  latter 
that  we  have  to  do  In  this  case.  On  this 
note  there  was  credited  a  payment  of  $600. 
In  addition  to  the  name  of  the  Southwestern 
Machinery  Company,  there  appears  on  said 
note  as  sureties  tbe  names  of  the  defendants 
herein,  together  with  other  stockholders  of 
said  machinery  company.  In,  October,  lOOt, 
when  tbe  bank  was  Insisting  on  the  payment 
of  this  note,  four  of  the  stockholders  of  the 
machinery  company,  to  wit,  George  Hardy, 
William  Fahrman,  Ben  Aylor,  and  Alleu 
Hardy,  Jr.,  the  two  first  named  being  on 
the  note  to  the  bank  as  sureties,  and  two 
last  named  not  being  on  said  note,  accord- 
ing to  their  testimony  agreed  to  each  ad- 
vance a  one-fourth  part  of  the  amount  neces- 
sary to  take  up  said  note,  and  that  this 
agreement  was  carried  out  on  or  about  Jan- 
uary 16,  1008;  that  the  money  which  they 
advanced  was  deposited  in  the  bank  to  the 
credit  of  J.  H.  Van  Hoose,  who  was  a  part- 
ner In  the  real  estate  business  with  Ben  Ay- 
lor, and  offlced  with  him,  and  from  the  testi- 
mony undoubtedly  sustained  very  friendly 
relations  with  all  four  of  the  men  who  put 
up  the  money  with  which  to  take  care  of  the 
$8,000  note  in  the  bank,  and  the  note  was 
assigned  by  the  bank  to  Van  Hoose.  He 
held  tbe  note  from  January  16.  1908,  until 
tbe  beginning  of  this  suit,  making  no  at- 
tempt to  collect  from  the  machinery  com- 
pany or  from  any  of  the  sureties  until  prob- 
ably a  short  time  before  suit  was  commenced, 
at  which  time  he  demanded  payment  of  tbe 
two  appealing  defendants.  There  Is  no  doubt 
as  to  Van  Hoose  being  the  agent  of  these 
four  men,  and  It  is  clear  that  he  had  no 
personal  Interest  in  the  note  nor  any  per- 
sonal interest  In  ttie  outcome  of  this  litiga- 
tion. 

The  evidence  also  diaclMM  that  said  ma- 
chinery company  had  become  involved  to  other 
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credlton  (the  debts  belnff  designated  In  Oie 
record  "commercial  bills")  In  an  amount  to 
exceed  920,000;  that.  In  order  to  take  care 
of  this  Indebtedness  for  the  machinery  com- 
pany, Aylor,  with  some  of  the  stockholders, 
executed  a  note  to  the  same  bank  for  $10,- 
000  and  that  Allen  Hardy.  Jr..  together  with 
some  of  the  stockholders  executed  a  similar 
note  to  the  same  bank  for  the  same  amount, 
the  reason  for  this  course  being  that  the 
bank  could  not  loan  that  great  an  amount 
of  money  to  the  machinery  company.  The 
920,000  was  placed  to  the  credit  of  the  ma- 
chinery company,  and  paid  out  on  these  "com- 
mercial bills."  Then  the  officers  of  the  ma- 
chinery company,  to  wit,  Ben  Aylor,  Allen 
Hardy.  Jr..  George  Hardy,  and  William 
Fahrman,  began  to  reduce  the  property  of 
the  machinery  company  to  cash,  and  sndi 
proceeds  as  were  realized  were  applied  on 
their  indebtedness  to  the  bank,  which  indebt- 
edness, as  stated,  had  been  created  for  the 
purpose  of  settling  the  company's  debts. 
They  applied  probably  $6,000  on  each  note 
In  this  way.  They  also  allowed  the  bank 
to  get  Judgments  against  the  company  on 
the  two  $2,500  notes,  and  permitted  to  be 
sold  at  execution  sale  certain  of  the  com- 
pany's property,  at  which  sale  the  two  ap- 
pealing defendants  were  present,  as  were 
Ben  Aylor  and  Allen  Hardy,  Jr. 

The  trial  was  begun  on  HarCh  21.  1911, 
and  was  in  progress  until  the  23d,  on  which 
day  the  Jury  failed  to  agree.  During  that 
trial  and  on  the  22d  day  of  ManA.  plaintiff 
dismissed  the  cause  as  to  defendants  William 
Fabrman  and  George  Hardy.  On  June  SO, 
1911.  it  was  agreed  between  plaintiff  and  the 
two  appealing  defendants  herein  that  the 
case  would  be  continued  until  the  next  term 
of  court,  and  at  the  next  term,  which  was  In 
November,  the  case  was  again  tried  and  re* 
suited  in  a  verdict  for  the  d^endants.  As 
we  have  stated,  the  appeal  Is  from  the  ordw 
granting  plaintiff  a  new  trial. 

Frank  L.  Forlow,  of  Webb  Caty,  and  Me- 
Indoe  &  Thurman,  of  JopUn,  for  appellants. 
A.  SL  Spencer  and  B.  M.  Sheppard.  of  Jop- 
lin.  for  reqwndent. 

FARRINGTON.  J.  (after  stating  the  facta 
as  above).  The  appellants  contoid  (1)  that 
there  is  no  theory  under  the  pleadings  and 
the  evidence  on  which  a  Judgment  could  be 
rendered  In  fiivor  of  the  plaintiff  and  against 
these  defendants,  and  tor  that  reason  ask 
this  court  to  direct  the  drcuit  court  to  en- 
ter a  Judgment  in  their  fhvor,  or  render 
Judgment  in  their  favor  In  this  court;  (2) 
that  this  action  cannot  be  maintained  because 
Van  Hoose  was  the  agent  of  or  trustee  for 
Ben  Aylor.  Allen  Hardy.  Jr.,  William  Fabr- 
man, and  George  Hardy;  that  Fahrman 
and  George  Hardy,  each  bdi^  sureties  on 
the  note,  could  not  do  indirectly  through 
Van  Hoose  what  they  would  not  be  permitted 
to  do  themselves— that  is.  to  sue  their  prin- 


cipal and  cosureties  on  the  original  obliga- 
tion. The  theory  on  which  the  trial  court 
proceeded  in  this  respect,  as  disclosed  by  the 
Instructions,  was  to  say  that  when  Fahr- 
man and  George  Hardy  each  put  up  their 
one-fourth  part  of  the  $7,S00  note  to  the 
bank,  or  in  the  name  of  Van  Hoose  who  paid 
it  to  the  bank  as  to  them,  what  was  paid 
th^  amounting  to  one-balf  of  the  note 
was  a  payment  to  be  credited  on  the  note, 
and  thai  allowed  the  plaintiff  to  proceed  for 
the  other  one-half  which  had  been  pat  up  by 
Aylor  and  Allen  Hardy,  Jr.,  who  were  not 
suretiea.  In  other  words,  the  trial  court 
said  that  as  to  the  one-balf  which  was  put 
up  by  the  two  suretieB  it  wfis  a  payment, 
but  tbat  as  to  the  amount  which  was  put  up 
by  Aylor  and  Allen  Hardy,  Jr.,  It  was  an  as- 
signment made  by  the  bank  to  Tan  Hoose 
for  their  benefit,  he  becoming  a  trustee  of  an 
express  trust  fOr  ttuHx  ben^t.  and  this  we 
tlilnk  Is  correct 

On  the  first  amtentlon,  appellants  a^ue 
that  because  Van  Hoose  was  the  agent  or 
trustee^  or,  to  say  the  most,  a  friendly  hold- 
er of  said  note  for  Aylor,  Allen  Hardy.  Jr., 
Fahrman,  and  Geoi^  Hardy,  and  held  said 
note,  making  no  attempt  to  collect  the  same 
until  after  these  four  mem  who  had  control 
of  the  machinery  company  had  disposed  of 
its  assets  and  awlied  the  proceeds  to  the 
payment  of  other  debts  of  the  company  whldi 
they  bad  become  personally  liable  for,  that 
of  itself  was  such  an  extension  of  this  note 
as  to  relieve  the  sureties  on  the  note;  and 
many  authorltlea  are  cited  In  appellants' 
brief  wlileb  uphold  the  doctrine  that,  if  there 
la  an  extension  or  an  agreement  entered  into 
by  which  ttie  creditor  binds  himself  not  to 
enforce  the  paymffiit  of  the  note  according 
to  the  original  agreonent,  the  snretiQB  are 
released. 

£1]  From  an  examination  of  tba  testimony 
this  court  cannot  say  that  Van  Hoose,  who 
was  their  agent,  ever  agreed  or  was  bound 
by  any  agreement  not  to  bring  suit  or  en- 
foroe  payment  of  this  note;  nor  were  the 
beneficiaries  for  whom  he  was  trustee  bound 
to  refrain  from  bringing  suit  on  thla  note. 
That  there  may  be  some  teatlnxmy  from 
which  sufA  an  inference  might  be  drawn  we 
are  not  required  to  imss  upon,  but  from  all 
the  testimony— and  It  la  to  that  that  we 
must  look — we  cannot  say  and  And  as  a  fact 
that  there  was  such  an  agreement  or  any- 
thing done  that  would  release  the  sureties. 
Where  there  Is  any  substantial  confilct  in 
the  testimony  in  the  trial  court,  the  appel- 
late court  cannot- enter  a  Judgment  or  direct 
the  trial  court  to  enter  a  Judgment  different 
from  the  one  rendered.  Security  State  Bank 
V.  Peck,  169  Mo.  App.  171,  140  S.  W.  762; 
Johnson  v.  Flala.  161  Uo.  App.  309.  143  S. 
W.  537;  Pe^  v.  Stratton.  161  Ma  App.  457, 
143  S.  W.  GOl ;  Kraemer  v.  Ward,  149  Mo. 
App.  432,  130  S.  W.  66.  Besides,  the  note 
under  consideration  contains  the  following 
provision:  "The  makers,  Indorses,  and  sure- 


Digitized  by 


Ma)  VAN  HOOaS  T.  SOUTHWESTERN  MAOH.  00.  167 


ties  agree  to  all  extensions  and  partial  pay- 
ments before  or  after  maturity  witbout  prej- 
Qdlce  to  the  holder,  indorsers,  and  sureties 
waive  presentment  for  paymrat,  demand,  pro- 
test, and  notice  of  protest  for  nonpaymmt 
of  this  note." 

[2]  The  trial  court  granted  plaintiff's  mo- 
tion for  a  new  trial  for  the  reason  that  the 
Terdlct  waa  against  the  weight  of  the  eri- 
dence.  A  motion  for  a  new  trial  Is  to  a 
great  degree  addressed  to  the  sound  judicial 
discretion  of  the  trial  Judge,  and  an  appe- 
late court  is  reluctant  to  Interfere  with  the 
exercise  of  that  discretion,  especially  whw 
th«  case  turns  on  the  weight  of  the  evidence. 
Johnson  t.  Grayson,  230  Ma  3S0,  393,  394, 
130  S.  W.  6T3;  Terp^lug  r.  Nlcholls,  140 
Mo.  App.  506,  120  S.  W.  688 ;  Digges  &  Oar- 
anflo  Y.  Phillips,  158  Ma  App.  583,  138  B.  W. 
910;  Hawver  v.  Springfield  Traction  Co.,  154 
Mo.  App.  452,  134  S.  W.  70;  Hopkins  v. 
City  of  Springfield,  164  Mo.  App.  682,  147  8. 
W.  1099.  The  trial  court  should  supervise 
the  verdict  of  the  jury,  and  grant  a  new 
trial  if  It  Is  against  the  weight  of  the  evi- 
dence, or  la  arbitrary  and  manifestly  wrong, 
or  appears  to  be  the  result  of  passion,  preju- 
dice, or  misconduct  of  the  Jury.  Qate  Cit? 
National  Bank  v.  Boyer,  101  Ma  App.  143, 
142  S.  W.  487.  The  ruling  of  this  court  must 
therefore  be  adverse  to  Uie  appellants  on 
this  phase  of  the  casa 

[I]  'Die  second  contention  iwesents  a  ra- 
ther unique  question.  However,  on  a  care- 
ful consideration  of  the  conditions  that  ex- 
isted, we  think  the  theory  on  which  the 
trial  court  proceeded  waa  correct  It  will  be 
remembered  that  there  waa  no  mortgage  or 
othes  collateral  security  put  up  by  the  ma- 
chinery company  to  the  bank  as  additional 
secorl^  to  the  note,  and  cases  cited  in  ap- 
peilantB*.  brief  ia>hold  the  doctrine  that; 
wbea  a  aure^  pays  the  note  or  his  part  of 
the  note,  It  Is  an  extinguishment  of  the  origi- 
nal debt,  and  hia  remedy  is  against  his  prln- 
cUmU  or  a  cosurety  on  an  Implied  promise  to 
pay  or  Cor  cmtrlbatlon,  and  not  on  the  note 
itselL  It  Is  only  when  there  Is  something 
put  np  by  the  inrlndpal  to  which  the  surety 
la  entitled  to  be  subrogated  that  equity  will 
not  treat  the  transaction  as  a  payment  but 
as  an  assignment  in  order  to  keep  the  origi- 
nal obligation  alive  A>r  the  beneflt  of  the 
mvety.  Harper  v.  It08»berger,  06  Mo.  A^. 
888;  Bank  of  Warroi  County  v.  Kemble.  61 
Ho.  App.  215;  Ferd  Helm  Brewing  Co.  v. 
Jordan,  110  Ma  App^  286.  290,  291,  86  S.  W. 
927.  Analysing  this  case  as  to  Fahrman  and 
George  Hardy,  we  find  them  bringing  suit 
throntfi  their  agent.  Tan  Hooae^  against  the 
machinery  company,  th^  cosureties,  as  well 
aa  thoostives,  on  the  original  obligation— a 
suit  at  law  where  there  was  no  reason  for 
subnotion  or  anything  else  so  far  as  th^ 
are  concerned  to  keep  the  original  note  alive ; 
they  are  In  no  better  or  different  position 
than  had  they  had  the  note  assigned,  not  to 


their  agent,  Van  Hoose,  but  to  themselves, 
and  had  brought  the  suit  In  their  own 
names  as  parties  plaintiff  against  the  other 
defendants,  as  well  as  themselves.  When  it 
developed  in  the  course  of  the  trial  that  two 
sureties  had  paid  a  part  of  this  note,  the 
court,  under  the  authorities  dted,  must  have 
held  that  as  to  them  such  sum  advanced  was 
a  payment  and  not  a  purchase,  and  that  they 
never  became  part  owners  of  the  note  through 
Van  Hoose  as  trustee  of  an  npress  trust, 
and  that  their  cause  of  action  on  the  original 
obligation  must  falL  This  is  exactly  what 
occurred,  and  was  the  effect  of  the  dismissal 
as  to  them;  and  the  direction  In  the  in- 
struction that  such  amount  be  treated  aa  a 
payment  and  a  credit  on  the  note  to  that 
amount  (which  wa^  one-half)  was  proper. 

[4]  With  these  two  parties  out  of  the  way, 
there  yet  remain  Bea  Aylor  and  AUea  Hardy, 
Jr.,  who  were  strangers  to  the  note,  and  who 
pot  up  one-half  of  the  amount  due  the  bank. 
Where  a  note  is  paid  by  a  stranger,  it  will  In 
general  be  held  to  be  a  purchase  and  not  a 
payment,  and  whether  it  Is  one  or  the  other 
Is  a  question  of  fact,  and  in  such  transaction 
the  Intention  of  the  parties  governs.  Mar- 
quardt  Savings  Bank  v.  Freund,  80  Mo.  App. 
657;  Crumilsh's  Adm'r  v.  Central  Imp.  Co., 
38  W.  Va.  300,  18  S.  E.  456,  23  I*  R.  A  120, 
45  Am.  St  Rep.  872.  In  the  case  of  Vaii- 
sandt  V.  Hobbs,  84  Mo.  App.  628,  the  follow- 
ing language  waa  used  (loc.  clt.  631,  632): 
"When  a  stranger  to  a  note  takes  It  up  from 
the  holder,  the  transaction  will  be  deemed  a 
purchase  and  not  a  payment,  nothing  more 
appearing."  See,  also.  Swope  v.  Lefflngwell, 
72  Uo.  348;  Campbell  v.  Allen,  S8  Mo.  App. 
27.  When  a  stranger  pays  the  amount  due 
on  a  note,  and  takes  an  indorsement  and 
gets  possession  of  the  note,  the  presumption 
is  that  the  transaction  was  a  purchase,  and 
not  a  discharge  or  payment.  Marshall  r. 
Meyers,  96  Mo.  App.  643,  647,  70  S.  W.  927. 

As  to  Bea  Aylor  and  Allen  Hardy,  Jr., 
then  ,1s  no  testimony  tending  to  show  that 
they  advanced  their  one-half  of  the  amount 
necessary  to  tate  up  this  note  to  the  bank 
with  an  intention  of  discharging  it,  and  In 
the  absence  of  suCh  testimony,  under  the 
rule  announced  in  the  foregoing  cases,  It 
would  be  presumed  a  purchase  by  them. 
Moreover,  as  evidencing  the  Intention  to 
purchase,  we  And  that  the  minutes  of  the 
bank  authorize  a  "sale"  of  this  not^  and 
that  in  pursuance  of  sudi  authority  the  fol- 
lowing Indorsement  waa  made  on  the  note 
when  the  bank  received  the  money:  "Jan.  16. 
1908,  for  value  received  the  Merchants'  « 
Miners'  Bank  hereby  sells,  assigns,  transfers 
and  sets  ovtf  the  within  note  to  J.  H.  Van 
Hoose.  but  without  recourse  on  said  bank 
and  without  Impliedly  or  expressly  warrant* 
log  any  of  the  matters  contained  In  or  which 
go  to  make  up  this  Instrument  Merchants* 
&  Miners'  Bank  of  Webb  City,  per  G.  M. 
Manker,  Cashier."   We  can  see  no  error  In 
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tbe  tbeoi7  adopted  by  the  trial  court  In  thla 
connection  in  Its  bolding  as  to  Bea  Ajlot  and 
Allen  Hardyi  Jr.»  tbat  tbe  note  was  sold  sub- 
ject to  the  credit  of  9000  paid  long  prior  to 
the  porchftse^  as  well  as  the  two  oedlts  ot 
¥1,838^  each  paid  bf  Fahrman  and  George 
Hardy  on  the  date  of  their  purchase. 

[B]  In  answor  to  appellants*  fourth  point, 
it  Is  sufilcient  to  say  that  the  dismissal  ot 
the  cause  of  action  as  to  Fahrman  and 
Geoi^  Hardy  was  no  release  as  to  them  on 
the  original  obUgation;  plaintiff  having  a 
right  to  sue  any  one  or  more  of  the  signers 
for  the  fall  amonnt  doe  on  the  note. 

After  a  car^l  examination  of  the  record, 
we  see  no  reason  for  interfering  with  the 
action  of  the  trial  court  In  setting  aside  Its 
judgment  and  granting  a  new  trial.  As  the 
case  will  be  retried,  we  suggest  that  the  cir- 
cuit court  make  a  final  disposition  of  ali 
the  defendants  who  did  not  answer  or  other- 
wise plead  to  tbe  petition.  It  is  ordered  that 
tbe  cause  be  remanded  to  the  circuit  court, 
with  directions  to  proceed  In  accordance 
with  the  views  herein  expressed. 

STUROIS.  J.»  concurs. 

ROBIOBTSON.  P.  J.,  not  sitting. 


STATE  ex  rel.  BLAIB,  City  Golleetor.  T. 
GABNBTT  MINING  CO.  et  aL 

(Springfield  Court  of  Appeals.  Missouri. 
March  3.  1913.) 

1.  Apfbai.  and  BIbbob  a  886*)— Pabiub— 

Joinder. 

Where  two  defendants,  against  whom  judg- 
ment was  rendered,  were  not  joined  in  proceed- 
inga  in  error,  as  required  by  Rev.  St  1909,  8 
2058,  but  such  omitted  parties  applied  to  the 
court  for  permission  to  join  in  the  writ,  as  au- 
thorized by  section  2066,  and  they  were  permit- 
ted to  do  so,  their  omisfloon  in  the  first  Instance 
was  cared. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  1868-1876;  Dec.  Dig.  i 
336.*] 

2.  ApPBAX.  and  EbBOB  (H  827*)— ■PEOCEEDIItOS 

OK  Appbal— Parties. 

Where  plaintiff  dismissed  as  to  one  of  the 
defendants  when  tbe  case  was  tried  before  a  jus- 
tice of  the  peace,  he  was  not  a  proper  party  to 
a  snbseqaent  writ  of  error  from  the  Qoart  of 
Appeals. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  JS  1795,  1814^-1820822- 
1886;  Dec.  Dig.  |  327.*] 

Z.  A»pBai.  and  Ebbob  ({  382*)— Dbats  bs- 

rOBB  APPBAIr-SnOGESnON— TlHE. 

Where  relator  died  prior  to  judgment,  tbe 
suggestion  of  bis  death  and  the  substitution  of 
a  new  party,  as  authorized  by  Bev.  St  1900,  | 
1925,  should  have  been  made  to  the  trial  court : 
tbe  section  not  antborlzing  the  substitudon  of 
any  person  by  tbe  appellate  court  to  act  In 
relator's  stead,  unless  bis  death  occuned  while 
tbe  case  was  pending  on  appeaL 

[Ed.  Note:— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  «  1812-^5;  Dec.  Dig.  | 
382.*] 


4,  Appbabanob  (S  25*>— BliTBCT— GuBiiro  B>> 

BOBS. 

When  defendant  mining  company  appear- 
ed generally  in  a  suit  against  It  tot  the  eai' 
lection  of  taxes^  it  was  not  prejudiced  by  numer- 
ous clerical  errors  in  the  entitling  of  various 
proceedings  In  the  case  by  which  it  was  not 
misled. 

[Ed.  Note.— For  other  cases,  see  Aimearancsk 
Cent  Dig.  H  144-153 ;  DecTbig.  |  26>J 

6.  JnsnoBB  or  thx  Pbacb  (S{  167,  168*)^ 

APFBAIf—DBFSOnVB  BORD— EfFBOT. 

Under  Bev.  St  1909,  |  7680,  ptoriding 
that  no  appeal  allowed  by  a  justice  shall  b« 
dismissed  for  want  of  an  affidavit  or  recognl* 
sanc^  or  because  the  affidavit  or  meo^sanee 
made  Is  defective  or  insufficient,  no  Irregular* 
ity  or  insufficiency  in  an  affidavit  or  bond  for 
appeal  will  deprive  the  circuit  court  of  juris- 
diction on  appeal  from  a  justice,  where  the 
appeal  Is  ranted  and  the  transcript  and  papers 
lodged  In  uie  dicuit  conrt 

[E>1.  Note.— For  otiier  eases,  see  Jostiees  ttf 
the  Peace,  Cent  Dig.  H  S8it«&,  600-678 ;  Dea 
Dig.  H  lt57,  169.*] 

6.  Justices  ot  thb  Peace  Q  169*)— Afpu& 
-Insufficient  Bond— Rbhbdt. 

Rev.  St  1900,  I  7680,  providing  that  an 
appeal  from  a  justice  shall  not  be  dismissed  for 
want  of  a  bond  or  a  sufficient  bond,  if  a  good 
and  snfficient  bond  be  given  before  tbe  deter- 
mination of  a  motion  to  dismiss,  furnislies  a 
remedy  in  case  an  appeal  is  gnated  by  a  jus- 
tice of  the  peace  witiioot  requiring  a  proper  ap- 
peal bond. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
tbe  Peace,  Cent  Dig.  SI  650-678;  Dec.  Dig.  | 
150.*] 

7.  JUSnCBS  OF  THE  PBAOB  (|  191*)— APPEAL 

— Bond— JuDGUENT  on  AppbaI/— Liabiutt 

op  Sdbetibs. 

Where  a  judgment  on  appeal  from  a  jus- 
tice of  tbe  peace  was  entitled  "tbe  State  of 
Missouri,  at  the  Relation  and  to  the  Use  of 
F.  P.  Blair,  Citv  Collector,  within  and  for  the 
City  of  Carterville,  in  Jasper  County,  Bfissouri, 
Plaintiff,  v.  Gamett  Mining  Company,  Defend- 
ants," it  was  not  within  an  appeal  bond  en- 
titled "F.  P.  Blair,  Collector  of  the  CTity  of 
Carterville,  Plaintiff,  v.  Oamett  Mining  Com- 
pany. Defendant";  and  hence  no  judgment 
could  be  properly  rendered  against  the  sureties 
under  Rev.  Bt  1909,  |  TSSSi,  providing  that 

Judgment  entered  In  the  appellate  ooart  shall 
e  rendered  against  the  defmdaut  and  his  sure- 
ties, as  the  judgment  runs  to  Qto  state  and  is 
to  an  individual. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  |fi  736-760;  Dec.  Dig.  S 
191.*] 

Error  to  Circuit  Court,  Jasper  County; 
Joseph  D.  Perkins,  Judge. 

Action  by  the  State  on  relation  of  F.  P. 
Blair,  City  Collector  of  the  City  of  Carter- 
ville, against  the  Garnett  Mining  Company 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants bring  error.  Reversed  and  remand- 
ed, with  directions. 

A  writ  of  error  was  Issued  out  of  this 
court  on  July  12,  U12,  db  the  an>llcation  of 
the  Gamett  Mlnbic  Company.  Subsegnaitly, 
on  October  7,  1912,  D.  N.  Friend  and  C  Q. 
Playter  filed  a  motlott  in  tMs  court  under 
section  2066,  B.  &  U09,  asking  that  they  be 
pamltted  to  join  in  the  writ;  the  Jn^ment 
of  the  circuit  court  having  been  against  the 
Gamett  Mining  Company,  as  principal,  and 
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D.  N.  Friend  and  C.  C.  Playter,  as  saretles, 
on  an  appeal  bond  given  in  a  justice's  court, 
out  of  which  this  litigation  arose.  In  order 
to  arrive  at  an  understanding  of  the  qoe»- 
tlons  Involved  on  this  appeal,  it  is  found 
necessary  to  set  out,  step  by  st^,  the  mean- 
derings  of  this  lawsuit  through  and  among 
the  courts  of  Jasper  county. 

(1)  On  March  18,  1911,  a  petition  In  a  suit 
for  deliuqnent  taxes  was  filed  with  Justice 
of  the  peace  C.  N.  Berry  in  Jasper  county, 
entitled  as  foUows:  "The  State  of  Missouri 
at  the  Relation  and  to  the  Use  of  F.  P. 
Blair.  City  CoUector  within  and  for  the  City 
of  Cartervllle,  in  Jasper  County,  Missouri, 
Plaintiff,  versus  W.  M.  Kavanaugh  and  Gar- 
nett  Mining  Company,  Defendant"  A  sum- 
mons was  Issued  by  this  JaBti<»  on  the  same 
day  commanding  the  two  defendants  to  ap- 
pear and  answer  the  complaint  of  "P.  P. 
Blair,  Collector  of  the  City  of  Cartervllle, 
Missouri,"  and  fixing  the  return  day  on  April 
0,  1911.  On  this  day  the  defendant  Garnett 
Ulning  Company,  by  Its  attorney,  Horace 
Henltt,  filed  an  affidavit  for  a  change  of 
venue  entitled.  "F.  P.  Blair,  Collector  of  the 
City  of  CartervUle,  Plaintiff,  v.  Garnett  Min- 
ing Company.  Defendant"  Justice  Berry, 
In  making  up  his  transcript,  entitled  the 
eanse,  "F.  P.  Blair,  City  CoUector,  Plaintiff, 
r.  yr,  M.  Kavanaugh,  Garnett  Mining  Com- 
pany, Defendant,"  and  recites  the  filing  of 
the  pettttou,  the  Issnance  of  snmmons,  the 
return  showing  that  service  was  had  on 
Horace  Morrltt,  the  filing  of  the  aOtdavlt 
for  a  diange  of  venue,  and  forwards  the  case 
to  Fred  A.  Smith,  a  Justice  of  the  peace  of 
Jasper  county. 

(2)  Justice  Smith  gave  notice  to  the  de- 
fendant of  the  time  of  trial  entitled,  "F.  P. 
Blair,  City  Collector  within  and  for  the  City 
of  CartervlBe,"  and  no  more.  The  notice 
given  to  the  plaintiff  was  entitled,  "F.  P. 
Blair,  Ctt7  Collector  urithin  and  for  the  City 
of  CarterviUe,  v.  W.  M.  Kavanaugh  and 
Garnett  Mining  Company."  On  April  20, 
1911,  the  day  set  tor  trial,  there  was  filed 
with  Justice  Smith  a  stipulation  to  continue 
the  cause  until  Friday,  May  6,  1911;  and 
this  stipulation  was  entitled.  "State  ex  rel. 
F.  P.  Blair,  Collector  City  of  Cartervllle, 
Platntiir.  V.  Garnett  Mining  Company  et  al., 
Defendants."  It  Is  signed,  "Allen  McRey- 
noids,  Atty.  for  Plaintiff.  Merrltt  &  Splva." 
On  May  4,  1911,  the  plaintiff,  through  F.  P. 
Blair,  filed  an  application  for  a  change  of 
venue  from  Justice  Smith,  entitling  the  ap- 
plication "State  ex  rel.  F.  P.  Blair,  City  Col- 
lector of  City  of  Cartervllle,  Plaintiff,  v.  W. 
M.  Kavanaugh  et  al..  Defendants."  Justice 
Smith  made  up  his  transcript,  entitling  the 
cause,  "F.  P.  Blair,  City  Col.  of  the  City  of 
CarterviUe,  Plaintiff,  v.  W.  M.  Kavanaugh 
and  Garnett  Mining  Company,  Defendants," 
and  forwarded  the  papers  to  Justice  Ctaas. 
EL  Scafe,  another  Jostloe  at  the  peace  of  Jas- 
per county. 


m 

(3)  Justice  Scafe  Issued  notioes,  setting 
the  trial  for  May  17,  1911,  entitling  the  no- 
tice, which  he  gave  to  the  plaintiff,  "State 
of  Missouri,  F.  P.  Blair,  Col.  City  of  Carter- 
viUe, V.  Garnett  Mining  Company,  W.  M. 
Cavanaugh."  The  notice  which  he  gave  the 
defendant  was  entitled.  "State  of  Missouri. 
F.  P.  Blair,  Col.  City  of  CarterviUe,  v.  Garnett 
Mining  Company.  W.  M.  Cavanaugh."  On 
May  17,  1011,  a  Judgment  was  rendered 
against  the  Garnett  Mining  Company  by  de- 
fault for  the  sum  of  1199.42.  This  Informa- 
tion is  gleaned  from  Justice  Scafe's  trau- 
script;  and  it  is  also  therein  recited  that 
plaintiff  dismissed  as  to  "W.  M.  Cavanaugh," 
and  that  "the  defendant  filed  bond  and  affi- 
davit in  appeal  in  the  sum  of  $500,  signed 
by  Garnett  Mining  Company,  by  Cavanaugh, 
Pres.  Cavanaugh,  C.  C.  Playter,  and  D.  N, 
Friend."  The  bond,  as  printed  in  the  record, 
shows  the  signature  as  foUows:  "Garnett 
Mining  Company,  by  W.  M.  Kavanaugh, 
Pres.  C.  a  Playter.  D.  N.  Friend."  The 
affidavit  for  appeal  was  sworn  to  by  D.  N. 
Friend.  Both  the  affidavit  fbr  appeal  and 
the  appeal  bond  were  entlUed  as  foUows: 
"F.  P.  Blair,  CoUector  of  the  City  of  Carter- 
viUe, Plaintiff,  V.  Garnett  Mining  Company, 
Defendant"  The  bond  was  in  the  usual  form, 
but  recited  that  the  action  was  between  "W. 
P.  Blair,  CoUector  of  the  City  of  CartervUle, 
Plaintiff,  and  Garnett  Mining  Company,  De- 
fendant" 

(4)  When  the  case  reached  the  circuit 
court  of  Jasper  county  and  was  filed  there 
(on  May  31,  191D,  the  circuit  clerk  entlUed 
the  causes  "State  of  Missouri  ex  reL  F.  P. 
Blair,  Collector  of  the  aty  of  CartervUle, 
Plaintiff,  T.  W.  U.  Kavanaugh  et  aL,  De- 
fendants" ;  and'  all  the  record  entries  In  the 
drcnit  court  are  so  entitied,  except  the  Judg- 
ment which  was  rendned  In  another  divi- 
sion, and  which  wiU  be  noticed  presently.  It 
appears  that  an  application  for  a  cihange  of 
venue  was  made  by  Merrltt  &  Splva,  attor> 
neys  for  defendant  on  Mar  27,  1911,  and 
svpom  to  by  D.  N.  SUend,  setting  up  that 
defendant  could  not  have  a  fair  and  Impar- 
tial trial  before  D.  B.  Blair,  Judge  of  Divi- 
sion No.  2,  and  the  application  was  entitled, 
"F.  P.  Blair,  Collector  of  the  City  of  Carter- 
vllle, Missouri,  Plaintiff,  v.  Garnett  Mining 
Company,  Defendant"  The  appUcatton  was 
granted,  and  the  papers  transferred  to  Divi- 
sion No.  1  of  the  circuit  court 

(5)  The  next  record  entry  in  the  case  shows 
that  on  January  4,  1912,  a  motion  to  dismiss 
was  filed  by  the  defendant  Garnett  Mining 
Company.  This  motion  was  entitled,  "F.  P. 
Blair,  Collector  of  the  City  of  CartervUle, 
Plaintiff.  V.  W.  M.  Kavanaugh,  Garnett  Bflu- 
tng  Company,  Defendant"  and  was  signed, 
"Horace  Merritt  &  W.  E.  Spiva,  Attorneys 
for  Defendant  Garnett  Mining  Company." 
The  record  entry  of  the  filing  of  tbis  motion, 
and  also  the  record  entry  of  the  overruling 
of  the  same,  are  entitled,  "State  of  Missouri 
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ex  TeL  r.  P.  Blair,  Collector  of  the  City  of 
Oarterrlll^  nalntlff,  W.  U.  EaTonangh  et 
al.,  Defendants."  On  May  11,  1912,  a  jndg- 
ment  was  rendered  In  the  cause  and  was  en- 
titled as  follows:  "The  State  of  Missouri 
at  the  Relation  and  to  the  Use  of  F.  P.  Blair, 
City  Collector  within  and  tot  the  City  of 
Carterrlllfi^  in  Jasper  County,  Missouri. 
Plaintiff,  T.  Qamett  Mining  Company,  I>e- 
f^danta"  The  Judgment  was  rendered 
against  "the  defendant  and  W.  M.  Kavan- 
aogh,  C.  C.  Playter,  and  D.  N.  Friend.  Its 
sureties  on  the  appeal  bond  henia,"  in  the 
earn  of  S2S2.84. 

It  has  been  shown  that,  when  the  case 
reached  Justice  Scafe,  he  gave  notice  of  the 
time  of  trial,  and  that  the  cause  was  enti- 
tled In  said  notice  as  follows:  "State  of 
Missouri,  F.  P.  Blair,  Col.  City  of  Carter- 
Tllle,  r.  Oarnett  Mining  Company,  W.  M. 
Cavanaugh."  Afterwards,  on  May  27,  1911, 
an  affidavit  for  appeal  was  filed  by  the  de- 
fendant, sworn  to  by  D.  N.  EYlend,  and  that 
affidavit  (although  filed  with  the  justice  who 
had  in  the  notice  of  the  time  of  trial  enti- 
tled the  cause  substantially  correct)  entitled 
the  cause  Incorrectly.  A^n,  although  the 
bond  signed  by  the  defendant  and  the  two 
sureUes,  D.  N.  Friend  and  C.  C.  Playter, 
was  entitled  incorrectly,  still  It  describes,  In  ' 
all  particulars,  correctly  the  judgment  ren- 
dered by  Justice  Scafe  in  the  case  of  "State 
of  Missouri  ex  rel.  F.  Blair,  City  Collector, 
City  of  GartervUle,  Plaintiff,  v.  Gamett  Min- 
ing Company,  W.  M.  Kavanaugh,  Defend- 
ant," the  title  used  by  Justice  Scafe  in  mak- 
ing up  his  transcript.  Furthermore  It  ap- 
pears that  when  the  case  reached  the  circuit 
court,  although  It  was  entitled  In  the  rec- 
ord entries,  "State  of  Missouri  ex  rel.  F.  P. 
Blair,  Collector  of  the  City  of  Carterville, 
Plaintiff,  T.  W.  M.  Kavanaugh  et  al..  Defend- 
ants" yet  the  defendant  Garnett  Mining 
Company,  by  Its  attorneys,  Merritt  ft  Splva, 
came  into  that  court  \rtth  an  aK>lication  for 
a  change  of  venue,  which  is  sworn  to  by  D. 
y.  EYlend,  and  their  application  was  enti- 
tled, "F.  P.  Blair.  Collector  of  the  City  of 
Carterville,  Missouri,  Plaintiff,  v.  Garnett 
Mining  Company,  Defendant"  And  their 
motion  to  dismiss,  although  filed  in  the  case 
wUch  was  correctly  entitled  by  the  drcoit 
clerk,  was  again  Incorrectly  entitled.  How- 
ever, in  the  ai^llcation  for  the  writ  of  wror. 
which  was  presented  to  this  court  by  the 
deftodant  Garnett  Mining  Company,  through 
its  attomeya,  Merritt  &  Splva,  the  cause 
is  entitled  as  follows :  "State  of  Missouri 
ex  reL  F.  P.  Blair,  City  Collector  of  the  City 
of  Carterville,  Respondent,  v.  Gamett  Min- 
ing Company.  Defendant,  Appellant"  And 
this  Is  the  first  time  in  all  the  proceedings 
when  any  paper  shown  to  have  emanated ' 
from  them  has  been  correctly  entltleiL 

The  plaintiffs  In  error  contend  that  the 
judgment  sbould  be  set  aside  as  to  the  Gar- 
nett Mining  Company  and  as  to  the  snretlea 


on  file  appeal  bond,  D.  N.  Friend  and  0.  0. 
Playter. 

Merritt  &  Splva,  of  Joplln,  for  plaintiffs 
in  error.  Allen  McReynolds,  of  Carthage, 
for  defoidant  in  error. 

STCRGIS,  J.  (after  staUng  the  facts  as 
above).  [1]  Before  taking  up  the  dlefcuasion 
of  the  vital  Issues  In  this  case,  it  is  neces- 
sary to  dl8p(»e  of  some  preliminary  matters. 
On  October  4,  1912,  defendant  in  error  filed 
in  this  court  a  motion  to  quash  the  writ  of 
error,  alleging,  as  a  ground,  that  all  of  the 
parties  against  whom  judgment  In  this  case 
was  rendered  in  the  circuit  court  were  living 
at  the  time  of  bringing  this  writ  and  that 
they  have  not  Joined  in  the  same,  as  provided 
in  secUon  2058,  R.  S.  1909.  It  is  true  the 
judgment  was  against  "the  defendant  and 
W.  M.  Kavanaugh,  O.  C.  Playter,  and  D. 
N.  Friend."  It  is  also  true  that  this  writ 
was  sued  ont  solely  by  the  Ganwtt  Mining 
Company.  This  would  be  fiital  but  for  the 
fact  that  the  section  of  the  statute  mention- 
ed provides  a  remedy  which  was  acted  upon 
In  this  case  by  D.  N.  Friend  and  C.  O.  Play- 
ter, who,  on  October  7,  1912,  applied  to  this 
court  In  writing  to  be  permitted  to  Join  in 
the  writ  of  error  and  to  have  the  writ  and 
,  proceedings  amended  by  inserting  their 
names,  thereby  claiming  the  benefit  of  sec- 
tion 2066»  R.  S.  1909.  Their  application  is 
sustained. 

[1]  The  Judgment  also  went  against  W.  M. 
Kavanaugh.  This  was  erroneous,  for  the  rec- 
ord plainly  abows  that  plaintiff  dismissed  the 
cauae  as  to  falm  in  Justice  Scafe's  court,  and 
be  is  not.  and  ahould  not  be.  before  this 
court 

[3]  We  find  alao.  among  the  papers  filed 
in  this  court  a  suggestion  of  the  death  of 
F.  P.  Blair,  the  relator,  which  la  alleged  and 
shown  to  have  occurred  on  BfarA  80,  1912, 
while  the  Judgmoit  In  the  eircnlt  court  waa 
not  rendered  untU  May  11«  1912.  PlainUffa 
In  error  claim  that  the  Judgment  was  there- 
fore rendered  invalid.  T^er  section  1925, 
R.  S.  1909,  the  snggeatioa  of  death  in  this 
case  should  have  been  nude  to  the  trial 
court  as  the  affidavit  furnished  by  plaintifCs 
in  error  shows  tiat  the  death  occurred  prior 
to  the  rendition  of  the  Ju^pnent  of  that 
court  The  statute  does  not  authorize  the 
sobstltQtlon  of  any  person  by  the  appellate 
court  to  act  in  relator's  stead,  unless  his 
death  occurred  while  the  cause  is  pending 
in  the  appellate  court 

[4]  With  reference  to  the  Gamett  Min- 
ing Company,  there  can  be  no  doubt  as  to 
the  validity  of  the  Judgment  against  It  be- 
cause althouj^  the  case  was  Incorrectly  en- 
titled, and  a  number  of  notices,  applications, 
and  record  entries  in  the  Justices'  courts 
woe  incorrect  in  that  they  were  not  entitled 
"State  of  Missouri  ex  rel.  F.  P.  Blair."  etc., 
nevertheless  the  Garnett  Mining  Company, 
in  Justice  Smith's  court,  agreed  to  a  oontinu- 
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ance  In  t  stipulatton  correctly  entitled,  and 
filed  an  affidavit  and  bond  in  Jnstlce  Scafe'a 
court  to  appeal  the  case  to  the  dxcolt  court 
from  a  }ndgmait  rendered  against  it,  where- 
in, according  to  fbe  transcript  of  the  Justice, 
the  caiue  was  entitled  correctly;  not  only 
tba^  but  in  the  drcnlt  court,  where  the  cause 
was  entitled  correctly,  d^endant  filed  an 
application  for  a  change  of  venue  and  a  mo- 
tlon  to  dlamisB.  So  that  it  Is  apparent  that 
the  defendant  Oamett  Mining  Company  en- 
tered its  an>earanoe  a  number  of  times;  and, 
although  nomerous  errors  were  made  of  a 
clerical  nature  any  one  reading  the  record 
will  readily  see  that  this  defendant  was  not 
In  any  way  misled  by  them. 

The  "comedy  of  errors"  enacted  in  tiie 
progress  of  this  case  In  the  various  courts, 
so  far  as  the  jurisdiction  Is  concerned.  Is  of 
little  Importance  on  the  theory  tbat  "All's 
well  that  ends  well,"  and  that  the  appear- 
ance of  defendant  in  the  circuit  court,  if  not 
in  the  Justice's  court,  by  filing  motions,  etc., 
waives  the  Irregularities,  and  gave  that  court 
Jurisdiction  to  render  the  judgment  It  did 
against  the  Gamett  Mining  Company. 

[i]  A  different  question  is  presented  as 
to  the  judgment  against  the  sureties  on  the 
appeal  bond.  It  may  be  and  Is  granted  that 
any  Irregularity  or  Insufficiency  In  the  afil- 
davlt  or  bond  for  appeal  would  not  deprive 
the  circuit  court  of  jurisdiction  over  the 
case  on  the  appeal  where  the  appeal  is  grant- 
ed and  the  transcript  and  papers  lodged  in 
the  circuit  court  This  Is  plainly  so  for  the 
reason  that  section  7580,  Revised  Statutes 
1900,  provides  that  no  appeal  allowed  by  a 
justice  shall  be  dismissed  for  want  of  an 
affidavit  or  recognizance,  or  because  the  affi- 
davit or  recognizance  made  is  defective  or 
insufficient  But  while  a  defective  or  Insuffi- 
cient bond  for  appeal  does  not  affect  the  ju- 
rlsdlction  of  the  circuit  court  over  the  case, 
yet  such  bond  may  be  so  defective  or  lacking 
in  proper  conditions  as  to  prevent  the  circuit 
court  from  rendering  a  judgment  against  the 
sureties.  This  is  well  Illustrated  by  the  case 
of  DlstUllng  Co.  V.  Kermis,  79  Mo.  App.  Ill, 
114,  where  the  court  said:  "The  Justice 
granted  the  appeaj;  and,  so  far  as  the  ques- 
tion of  the  Jurisdiction  of  the  circuit  court 
to  try  the  case  de  novo  Is  Involved,  it  is  im- 
material whether  any  appeal  bond  was  given, 
or  whether  given  out  of  time.  The  affidavit 
for  an  appeal  and  the  granting  of  the  appeal 
by  tbe  justice  conferred  Jurisdiction  on  the 
appellate  court  by  reason  of  the  provisions 
of  section  6340,  Revised  Statutes  of  1889 
(section  7680,  Revised  Statutes  1909),  which 
provides,  among  other  things,  that  rach  an 
ai^wal  shall  not  be  dismissed  for  want  of  a 
bond  or  a  sufficient  bond,  If  a  good  and  suf- 
ficient bond  be  given  before  the  determina- 
tion of  a  motion  to  dismiss;  and  it  does  not 
lie  in  the  month  of  the  appellant  to  say  the 
court  erred  for  falling  to  require  him  to  do 
that  whidi  he  should  have  done  if  his  appeal 


bond  wav  Insufficient;  nor  con  h^  <»  appeal, 
take  advantage  of  his  own  deftiult  or  negli- 
gence, after  having  submitted  himself  to  the 
Jurisdiction  of  the  court  in  a  matter  over 
which  the  court  acquired  Jurisdiction  by  vir- 
tue of  his  affidavit  and  the  order  of  the  jus- 
tice granting  Qie  avpeaXy  After  disposing 
of  this  matter  in  way,  the  court  pro- 
ceeded to  show  that,  while  the  court  properly 
proceeded  to  try  that  case  and  raider  Judg- 
ment ogalnat  the  defendant  yet  the  bond 
given  on  the  appeal  was  so  defective  as  to 
prevent  tbe  circuit  court  where  the  cose  was 
taken  by  change  of  venue,  from  rendering 
any  Judgment  against  the  surety  on  the  bond. 

[•]  The  statute  above  quoted  furnishes  a 
remedy  In  case  the  appeal  is  granted  by  a 
Justice  of  the  peace  without  requiring  a  prop- 
er appeal  bond.  Had  the  plaintiff  in'  this 
case,  by  proper  motion,  called  the  attention 
ot  the  circuit  court  to  the  defective  bond 
now  in  question,  that  court  could,  and  doubt- 
less would,  have  required  the  defendant  to 
give  a  good  and  sufficient  bond  at  the  peril 
of  having  his  appeal  dismissed.  The  cases 
cited  by  plaintiff  in  error  (State  ex  rel.  Mox- 
ley  V.  Hammond.  92  Mo.  App.  231,  and  which 
was  properly  overruled  by  Drake  v.  Qorrell, 
127  Mo.  App.  630,  106  S.  W.  1080,  and  Cow- 
ht<*  V.  Jackson,  161  Mo.  App.  460,  143  S. 
W.  558)  deal  only  with  the  question  of  tbe 
effect  which  an  Insufficient  or  defective  ap- 
peal bond  or  affidavit  has  on  the  Jurisdiction 
of -the  circuit  court;  but  that  is  not  the  ques- 
tioh  now  to  be  considered. 

[7]  Tbe  bond  In  appeal  given  In  this  case 
and  now  in  controversy  is  the  usual  form  of 
an  appeal  bond,  but  Is  entitled,  "F.  P.  Blalr. 
CoUector  of  the  City  of  Carterville.  Plaintiff, 
V.  Gamett  Mining  Company,  Defendant"  and 
recite  that:  "We,  the  undersigned.  Gamett 
Mining  Company,  acknowledge  ourselves  in- 
debted to  F.  P.  Blalr.  collector  of  the  city  of 
Carterville,  In  the  sum  of  $600,  to  be  void  on 
this  condition:  Whereas,  Gamett  Mining 
CJompany  has  appealed  from  the  Judgment  of 
Chas.  B.  Scafe,  a  Justice  of  the  peace,  In  an 
action  between  F.  P.  Blair,  Collector  of  the 
Oity  of  Carterville,  Plaintiff,  and  Garnett 
Mining  Company,  Defendant"  etc.  It  is 
signed  Gamett  Mining  Company,  by  W.  M. 
Eavanaugh,  Pres.,  G.  C.  Playter,  and  D.  N. 
Friend. 

The  judgment  in  the  case  Is  entitled,  "The 
State  of  Missouri  at  tbe  Relation  and  to  the 
Use  of  F.  P.  Blalr,  City  Collector  within 
and  for  the  City  of  Carterville,  In  Jasper 
County,  Missouri,  Plaintiff,  v.  Gamett  Min- 
ing Company,  Defendants."  It  recites  the 
appearance  of  plaintiff  and  the  default  of 
the  defendants  in  falling  to  farther  appear, 
and  tbat  the  petition  is  taken  as  confessed, 
and  that  the  plaintiff  is  ^titled  to  recover 
the  amount  specified  "of  and  from  the  de- 
fendant and  W.  M.  Kavanangh,  C  O,  Vla.j- 
ter,  and  D.  N.  Friend,  its  sureties  on  the  ap- 
peal bond  herein."   It  will  be  readily  seen 


Digitized  by 


172 


164  SOUTHWESTERN  BEPORTBB 


that  the  jBdgmoit  does  not  follow  the  ap- 
[>eal  bond  in  that  the  Judgment  is  in  favor  of 
**the  State  of  Miaaoarl  at  the  Relation  and 
to  the  TTae  of  F.  P.  Blair.  Oity  Collector,"  etc., 
while  the  bond  refers  to  a  case  In  which  F. 
P.  Blair,  collector  of  the  dtr  of  CarterylUe, 
is  plaintiff  ;  and  the  obU^Uoa  of  the  bond 
Is  to  F.  P.  Blair,  collector  of  the  dty  of  Gar* 
terTlU&  It  will  also  be  noted  that  the  Judff- 
ment  la  against  the  defendant  and  W.  IC 
Kavanau^  O.  C.  Playter,  and  D.  N.  Friend, 
as  sureties  on  the  appeal  bond*  whereas  W. 
M.  Kavanaugh  Is  not  a  surety  aa  said  btmd, 
bat  his  name  appeals  only  as  Hie  dUef  of- 
ficial of  the  defendant  and  the  one  who  sign- 
ed the  name  of  Garnett  Mining  Company  on 
the  bond.  Waiving  the  question  now  raised 
that  F.  P.  Blair,  the  obligee  in  the  appeal 
bond,  was  dead  at  the  time  the  jndgmmt  In 
this  case  was  rendered  as  not  being  raised 
at  the  proper  time,  we  tiilnk  there  Is  a  mate- 
rial difference  between  a  bond  given  to  Via 
state  of  Mlssonil,  at  the  relatiim  and  to  the 
use  of  a  certain  official,  and  one  given  to  fbe 
individtul,  who  is  the  official  as  obligee; 

The  doctrine  that  a  surety  on  a  bond  Is 
bound  only  by  the  stvlct  letter  of  his  bond 
has  not  been  departed  from  to  any  great  ex- 
tent In  this  state.  In  the  case  of  State  v. 
Charles,  207  Mo.  40,  4S,  105  S.  W.  609.  610 
(13  Ann.  Cas.  G65).  we  find  the  Supreme 
Court  announcing:  "That  the  appellate 
courts  of  this  state,  tx>th  the  Courts  of  Ap- 
peals and  the  Supreme  Court,  have  indicated 
Id  no  uncertain  terms  their  unwUllngness  to 
extend  the  obligation  of  sureties  beyond  what 
is  clearly  contemplated  by  the  terms  employ* 
ed  In  the  conditions  of  the  bond."  Many 
cases  are  there  reviewed,  showing  the  appli- 
cation of  the  "strictlsslmi  doctrine,"  but  that 
case  itself  furnishes  a  good  example  of  the 
rule  aa  applied  in  this  stata 

Wliile  section  7589,  Revised  Statutes  1900, 
provides  that,  where  judgment  is  entered 
on  trial  anew  in  the  appellate  court,  such 
Judgment  shall  be  rendered  against  the  de- 
fendant and  his  sureties  in  the  recognizance 
for  the  appeal,  and  thus  gives  a  summary 
remedy  against  the  sureties  on  the  appeal 
bond,  yet  we  think  that  the  law  Is  tliat,  un- 
less the  bond  in  question  Is  suffldent  to  sus- 
tain an  Independent  action  on  the  same  for 
the  violation  of  Its  conditions,  no  Judgment 
can  be  rendered  against  the  sureties  In  this 
summary  manner.  This  Is  illustrated  by  the 
ease  of  Distilling  Co.  v.  Kermis,  supra,  where 
the  court  reversed  the  summary  Judgment 
against  the  sureties  on  the  appeal  bond  while 
permitting  the  Judgment  against  the  defend- 
ant to  stand.  In  State  ex  reL  v.  McElroy,  9 
Mo.  App.  680,  the  court  hdd:  "Where  the 
bond  is  to  A.,  and  the  action  Is  commenced 
and  proceeds  in  the  name  of  the  state  at  the 
relation  and  to  the  use  of  A.,  and  the  point 
1b  properly  saved  by  an  objection  to  the  evi- 
dence at  the  trial,  a  Judgment  for  the  plain- 


tiff will  be  reversed.**  This  Is  deariy  a  hold- 
ing that  the  state  at  the  ration  of  F.  P. 
Blair,  collector,  could  not  bavtt  maintained  a 
suit  on  the  present  bond,  where  the  bond  Is 
to  F.  P.  Blair,  collector.  In  6  Gyc.  866,  It  is 
said:  **A  Jadgmrat  In  fiiTOr  ot  tb%  otillgee 
should  ccmform  in  the  designation  of  anch 
paaoa  to  that  in  the  bond.**  In  United 
States  ex  reL  M<2>onald  t.  Shonp^  2  Idaho 
(Hash.)  403;  21  Pac.  656^  It  Is  held  thatr 
where  a  brad  Is  payable  to  "tbe  people  of 
the  umted  States^"  It  wlU  not  snstaln  a 
Jndgmeat  In  fovor  <a  "the  pet^e  of  fbe  ITnit- 
ed  Statm  of  the  terrltoiy  of  Idaho.**  This 
Is  certainly  more  of  an  extreme  case  than  the 
one  at  hand.  We  think  that  snrettos  are  yet 
the  favorites  of  the  law  in  fills  state,  and 
that  they  are  bound  only  by  the  terms  of 
the  b(md  which  th«y  signed. 

If  such  be  the  law,  thai  this  case  must  be 
reversed  and  rttnai^led,  with  directions  to 
the  drcnit  court  to  enter  a  Judgment  for 
Idalntlff  against  the  Oamett  Mining  Com- 
pany only.  It  is  80  ordered. 

FABRINGTON,  J.,  concurs.  BOBBBT- 
SON,-  P.  i.f  not  sitting. 


SPAIN  V.  BURCH. 

(SpTlag:fle]d  Court  of  Appeals.  .  Missouri. 
March  3,  1913.) 

1.  PHTStCIANB  AND  ScBOEOffS  (g  14*)— CaBB 
BKqUIBID—USE  OF  MBDICIKSa 

It  is  not  enough  that  a  physician  possess 
ordinary  ekiU  and  ase  proper  and  approved  med- 
icines and  appliances  in  treating  a  patient, 
but  be  mast  use  sacb  reasonable  will  and  dili- 
gence In  applying  or  sdmlnistering  U^e  medicine 
and  means  used. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeon^  Cent  Dig.  i|  21-80;  Dec.  Dig. 
8  14.*] 

2.  Phtsicians  and  Suboeons  (|  18*)— Aouin- 

ISTKBINQ  ANXSTHXnOS— PBBUHINAST  EX.- 
AmNATIOn— BVIDBNCB. 

Evidence,  in  an  action  for  malpractice  of  a 

fihysician  in  adminiRtering  an  ansestbetic,  laugh- 
Dg  gas,  held  insuflScient  to  go  to  tlie  jury  on 
the  question  of  failure  to  mase  a  primer  pbya- 
ical  examination  before  adminiBterfng  It 

[Ed.  Note^For  other  cases,  see  Physlclanfl 
aifd  Surgeons.  Cent  Dig.  ir84r-41,  48-46^  48; 
Dec.  Dig:  I  18.*] 

3.  Physicians  and  Sctrgkons  (|  16*)— Neoli- 
OKNT  Treatment— EIviDENCE. 

Unskillful  or  negligent  treatment,  for  which 
a  physician  is  liable,  &  not  shown  by  evidence 
that  the  physician  did  not  treat  his  patient  la 
Uie  mode,  or  use  those  measures,  which,  in  the 
opinion  of  others,  even  medical  men,  the  case 
required;  this  tending  to  prove  error  of  judg- 
ment, for  whidi  he  Is  not  liable,  aa  much  aa 
want  of  reasonable  care  and  skill. 

[EM.  Mote.— For  other  cases,  see  Physicians 
and  Surgeons,  Cent  Dig.  |  82;  Dee.  D!g.  | 
IB.*] 

4.  Pbtsicians  and  Suboeons  (|  18*)— Hai> 

PBACTicB— Evidence. 

That  death  of  a  patient  occurred  during 
the  administering  to  her  by  a  phyridan  of  an 
ansestbetic  will  not  alone  support  a  recovery  for 
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malpractice:  plalatiff  baTing  the  burdui  of 
proTins  negUgence^ 

[Ed.  Note.— For  othw  cam,  am  PbTitduis 
and  SorgeoiM.  Cent  Dig.  H  4S-^  48; 

Dec  IMg.  I  iS.*] 

6.  NxoLiQBNCE  (I  186*)  — EvirancB— Quxe- 

TlOira  FOB  COUBT. 

It  is  for  the  court,  aad  not  the  Jar;,  to 
say  whether  facts  have  been  proven  from  which 
negligence  may  be  reasonab^  inferred. 

[Ed.  Note.— For  other  cases,  see  NeEliKeuce, 
Cent  Dig.  H  277-353 ;  Dec.  Dig.  |  m.*] 

6l  Etidkmcz  fl  A94*>— BUBDBir  or  Pboov— 
Paxlubs  to  Sustain. 

The  rule  that  the  jory  hat  a  rUbt  to  find 
against  oral  testimony,  tbongli  it  Is  onemtra- 

dicted,  will  not  allow  them  to  treat  their  dis- 
belief of  defendant's  uncontradicted  testimony 
that  be  did  a  thing  as  supplying  the  lack  en 
aflSrmative  evidence  required  of  plalntifl  under 
tiis  burden  of  showing  defendant's  failure  to 
do  the  act 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  I  2431 ;  Dec.  Dig.  S  594.*] 

7.  Physiciaks  and  Suboeons  (I  18*)— Ad- 

MlNISTEBITTa   ANASTHBTICS  —  NeQUQEHCB— 

Evidencb. 

On  an  issue  of  negligence  of  a  physician  in 
administering  an  anaesthetic,  it  being  shown 
dentists  use  it  more  often  than  physicians,  and 
are  often  more  proficient  and  skiUed  in  its  use, 
evidence  of  the  usual  and  customary  methods 
of  dentiats,  skilled  in  that  respect,  in  using  it, 
,is  admissible. 

[Ed.  Note.— For  other  cases,  see  PhysicianB 
and  Surgeons.  Cent  Dig.  H  34-11,  4d-46,  48; 
Dec  Dig.  I  18.*] 

8.  Physicians  and  SuBaBONs  (S  18*)— MaI/- 
pEAcncE— Pleadinq  and  Bvidencb. 

The  petition,  in  an  action  for  malpractice 
of  a  physician  in  administering  an  aneesthetic, 
not  alleging  as  a  ground  of  n^ligence  failure  to 
properly  diet  the  patient  before  administering 
it,  evidence  to  prove  snch  fact  is  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Physicians 
and  Surgeons.  Cent.  Dig.  |S  34r-ll,  43-46,  48; 

Dec  Dir  lis.*] 

Anneal  from  drcult  Gonrt,  Jasper  Conntr; 
David  E:  Blair,  Jndge. 

Action  by  John  I/.  Spain  against  Ettward 
J.  Bnrcb.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Rernsed  and  remanded. 

McReyDolds  &  Halliburton,  of  Carthage, 
for  appellant  H.  T.  Harrison  and  R.  A. 
Mooneyluun,  both  of  Carthage,  for  respond- 
ent 

STTTRGIS,  J.  This  Is  a  suit  for  damages 
for  the  death  of  plalntifTs  wife,  caused,  as 
is  allied,  by  the  malpractice  of  the  defend- 
ant,  as  a  ptiysldan,  Id  administering  to  her 
an  ansestbetic.  The  plalDtiff  recovered,  and 
the  defendant  appealed,  alleging  as  the  chief 
error  that  the  evidence  is  not  sufficient  to 
support  the  verdict  on  either  ground  of  neg- 
ligence on  which  the  case  was  submitted  to 
the  Jury.  There  were  originally  two  defeDd- 
ants;  but,  as  the  case  was  dismissed  as  to 
one  during  the  progress  of  the  trial,  the  oth- 
er defendant.  Dr.  Bnrcb,  will  be  treated  as 
the  sole  defendant 

The  petition,  after  stating  tbat  the  defend- 
ant Is  a  physician  and  surgeon  practicing  at 
Carthage  Sfc,  alleges  that  plalntUTs  wlCe, 


Mary  F.  Spain,  "contracted  with  the  defrad- 
.ant  for  an  operation  for  hemorrhoids,  which 
said  operation  necessitated  the  use  and  ad- 
ministration of  an  annsthetlc";  that  plaln- 
tUTs wife  underwent  an  operation,  indnd- 
Ing  an  administration  of  an  aiuesthetlc 
through  the  Teters  apparatus,  to  wit,  nitrous 
oxide.  The  grounds  of  negligence  on  which 
the  case  went  to  the  Jury  are  that  the  de- 
fendant (1)  "n^Ilgmtly,  unsklllfully,  and 
carelessly  administered  the  said  nitrous  oxide 
throni^  the  Teters  apparatus  by  failing  to 
ose  necessary  diligence  and  skill,  which  In 
similar  cases  are  required,  and  by  carelessly, 
negligently,  and  unsklllfully  working  and  op- 
erating and  controlling  and  govemiog  the 
flow  of  said  nitrons  oxide  and  Its  component 
oxygen  by  the  Teters  apparatus";  and  also 
(2)  "by  negligently  and  carelessly,  and  for 
want  of  diligence  and  skill,  falllog  to  make 
an  examination  or  test  of  the  body  or  or- 
ganic functions  of  the  said  Mary  F.  Spain, 
prior  to  the  operation  aforesaid,  and  for  the 
purpose  of  ascertaining  and  learning  If  the 
physical  condition  of  the  said  Mary  F.  Spain 
was  in  a  proper  state  to  withstand  the  nec- 
essary strain  of  the  operation  and  th»  ames- 
tfaetlc  to  be  given." 

The  following  facts  are  ciiearly  shown  by 
the  evldrace,  and  are  practically  conceded 
by  both  sides:  The  defendant  was  a  well- 
educated  physician,  having  been  engaged  in 
the  iffactlce  of  Us  pn^ession  for  more  than 
20  years.  It  was  conceded,  and  the  jury 
was  instntcted,  that  there  was  no  evidence 
tbat  the  def^dant  did  not  possess  the  skill 
and  prudence  of  an  OTfflnarlly  carefol  and 
skillfnl  m«nber  of  his  profeaaltm.  The  ni- 
trons oxide,  spokm  of  in  the  petition,  la  com- 
monly known  as  "laughing  gas,"  and  Is  one 
of  the  safest,  if  not  the  safest,  aniesthetic 
known.  It  Is  largely  and  commonly  need  by 
physldana  and  dentists  In  performing  short 
operations.  By  the  use  of  this  gas  alone  the 
patlrat  cannot,  at  letut  with  aafety,  be  kept 
Id  a  state  of  anesthesia  for  any  considerable 
length  of  time.  The  Teters  apparatus,  as  de- 
scribed by  the  witnesses,  is  merely  a  mechan- 
ical devise  for  mixing  oxygen  with  the  ni- 
trous oxide  in  administering  the  same  to  the 
patient  This  la  accomplished  by  having 
jars  of  each  of  the  gases,  under  pressure,  con- 
nected with  a  mixing  chamber,  from  whence 
the  mixed  gases  are  administered  to  the  pa- 
tient by  means  of  a  tube  and  hood  fitting  over 
the  face.  The  flow  of  each  gas  is  regulated 
by  stopcocks,  which  are  manipulated  by  the 
person  administering  the  aniesthetic.  All  the 
evidence  shows  that  the  purpose  of  mixing 
the  oxygen  with  the  nitrous  oxide  Is  to  make 
Its  use  more  safe,  and  to  prolong  the  period 
of  ansetfaesla.  The  Teters  apparatus  Is  one 
of  the  comparatively  late  improvements  for 
this  purpose,  and  is  used  quite  extensively  In 
hospitals  and  by  physicians  everywhere,  and 
its  use  Is  becoming  more  extensive. 
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It  Is  also  conceded  that  tfae  operation  per- 
formed was  of  sbort  daratloQ,  not  occupying 
over  five  to  ten  minutes.  There  can  be  no 
donbt  tliat  the  ansesthetlc  Itself  was  one  of- 
the  safest  and  best  to  be  used  for  this  pur- 
pose ;  and  that  the  method  of  administering 
It  was  one  of  the  best  approved  sdentlflc 
methods. 

[1,2]  W«  recognize  the  rule,  however,  that 
It  Is  not  sufficient  that  a  physician  possesses 
ordinary  skill,  and  that  he  use  proper  and 
approved  medicines  and  appliances  iu  treat- 
ing the  patient,  but  also  that  In  treating  a 
particular  case  he  must  In  that  case  we  such 
reasonable  skill  and  diligence  In  applying  or 
administering  the  medicine  and  means  used. 
West  V.  Martin,  31  Mo.  376,  80  Am.  Dec  107. 
The  question  to  be  determined  Is  whether 
the  defendant  did,  In  this  particular  case, 
use  ordinary  skill  and  diligence  in  adminis- 
tering the  ansesthetlc  to  the  deceased.  It  Is 
claimed  that  be  was  negligent  in  not  making 
a  proper  examination  of  the  physical  condi- 
tion of  the  patient  to  ascertain  whether  or 
not  her  lOiyBlcal  condition  was  such  as  to 
make  It  safe  and  proper  to  administer  the 
annsthetic  to  her.  On  this  point  the  court, 
at  the  instance  of  plalntUC,  Instracted  the 
Jory  that,  U  they  find  from  the  evidence  that 
the  defendant  caretessly  and  negllgratly  fall' 
ed  to  make  a  pnwer  examination  or  teat  of 
her  body  and  organic  functions,  b^re  admin- 
istering the  aniesthetlc,  to  aaoerteln  whethv 
her  physical  condition  was  such  as  to  suc- 
cessfnlly  withstand  tfae  effects  of  said  anas- 
thetlc,  and  that  such  an  examination  would 
have  disclosed  the  facts  to  the  defmdant 
that  she,  at  that  time,  was  in  such  a  physi- 
cal condition  that  she  could  not  withstand 
the  effects  of  said  amesthetic,  and  that  de- 
fendant was  n^Ugent  in  failliv  to  make 
Bucb  examination  under  the  facts  and  cir- 
cumstances shown  in  evldoice,  and  that  the 
anaesthetic  was  administered  without  such 
an  examination,  then  the  Jury  shall  find  for 
the  plaintifE. 

On  a  cartful  reading  of  the  record  In  this 
case,  we  are  convinced  that  there  was  not 
sufficient  evidence  to  carry  this  question  to 
the  Jury;  and  that  the  court  erred  in  sub- 
mitting the  case  on  this  Imtructlon.  The 
evidence  shows  that  the  wife  of  plaintiff 
came  to  the  office  of  defendant  in  the  after- 
noon. The  defendant  states  that  be  made  a 
partial  examination  of  her  ailment,  and  as- 
certained that  she  was  not  able  to  withstand 
the  pain  necessarily  caused  by  making  a 
thorough  examination  of  her  condition.  He 
says  that  be  gave  her  a  general,  examination, 
including  the  heart  and  lungs  and  entire 
body,  so  far  as  It  was  practicable  to  do  so ; 
that  he  discovered  nothing  abnormal,  except 
the  anus  and  the  fact  that  she  was  very 
nervous ;  that  there  was  nothing  wrong  with 
her  heart  or  respiration;  that  she  was  a 
robust-looking  woman.  In  making  this  pre- 
liminary examination  the  patient  was  proi>- 


erly  prepared  and  placed  on  the  operating 
table  with  the  assistance  of  a  Mrs.  Tate,  who 
was  employed  as  an  office  assistant  He  then 
informed  her  that  It  would  he  necessary,  in 
order  to  make  a  thorough  examination  of  her 
ailment,  that  she  would  have  to  take  an  an- 
ffisthetlc  and  recommended  that  nitrous  oxide 
wonld  be  the  safest  The  patient  said  she 
would  consult  her  friends,  and  late  that 
evening  Informed  the  defendant  that  she 
would  be  at  his  office  about  9  o'clock  the 
next  morning  for  that  purpose.  The  opera- 
tion was  performed  at  the  appointed  time 
the  next  morning,  with  the  assistance  of 
Dr.  Webster,  called  In  for  that  purpose,  and 
Mrs.  Tate,  the  office  assistant  It  Is  proper 
to  say,  however,  that  the  soK^illed  operation 
was  in  fact  nothing  more  than  the  making  of 
an  examination  of  the  anus  by  means  of  a 
speculum,  while  the  patient  was  under  the 
influence  of  the  amestlietic.  It  occupied  no 
more  than  three  to  five  minutes.  Both  de- 
fendant and  Dr.  Webster  say  that  the  lat- 
ter made  an  examination  as  to  the  physical 
condition  of  tbe  patient  Just  before  adminis- 
tering the  aniesthetlc;  hut,  as  this  is  draied 
by  the  plaintiff's  daughter,  who  was  there 
present,  this  fact  wUl  not  be  considered  in 
determtnlng  whether  or  not  the  case  should 
have  gone  to  the  Jury  on  the  question  of 
failure  to  make  a  proper  physical  examina- 
tion before  administering  th6  antesthetic. 

It  is  common  knowledge  that  the  action 
of  the  poise  to  a  large  extent  shows  the 
condition  of  the  heart,  and  that  the  respira- 
tion indicates  the  coudititm  of  the  lungs; 
and,  in  addition  to  what  the  defffiidant  says 
as  to  bis  making  an  examination  of  the  heart 
and  lungs  of  the  patient,  it  must  be  evident 
that  a  skillful  physician,  making  the  exami- 
nation of  the  mtient  which  It  Is  conceded 
that  he  did  do  on  the  afternoon  of  that  day, 
must  have  observed  and  known  to  a  consider- 
able extent  the  physical  condition  of  the  pa- 
tient In  these  respects-  It  Is  claimed  by 
plaintiff  that  this  more  or  less  casual  ex- 
amination made  by  the  defendant  iu  the  aft- 
ernoon previous  to  the  operation  was  not 
sufficient;  .and  that  the  use  of  ordinary  care 
and  skill  demanded  a  further  examination  of 
the  condition  of  tbe  patient  on  the  e».vae 
morning  that  the  operation  was  had.  There 
Is  no  contradiction  of  the  defendant  as  to 
the  nature  and  extent  of  his  afternoon  ex- 
amination. 

The  evidence  of  a  large  number  of  dentists 
and  physicians,  familiar  with  and  skilled  In 
administering  this  particular  amesthetic,  is 
to  the  effect  that  if  a  person  is  In  apparent 
good  health  that  no  examination  whatever  is 
usual  or  necessary;  that  the  danger  from 
the  use  of  this  ana>8tbetic  Is  almost  a  i>^^|' 
glble  quantity,  so  far  as  the  physical  condi- 
tion of  the  patient  Is  concerned.  This,  how- 
ever, would  not  prevent  the  case  going  to  the 
Jury,  provided  there  is  any  substantial  evi- 
dence offered  by  tbe  idalntlff  that  ordinary 
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skill  and  diligence  demanded  a  more  care- 
ful examination,  or  one  nearer  the  time  of 
the  operation,  tlum  that  made  by  the  de- 
fendant The  only  evidence  offered  by  the 
plaintiff  along  thia  line  \a  that  of  Dr.  Man- 
chester. He  states,  however,  that  he  was 
□ot  acquainted  with  the  use  of  nltroua  ox- 
ide as  an  ansesthetlCt  either  used  alone,  or 
in  connection  with  oxygen,  by  means  of  the 
Teters  process.  He  said  that  he  had  never 
used  it  himself,  and  never  saw  it  used  by 
any  one  else.  He  had  always  used  some 
other  aniesthetlc,  as  ether  or  chloroform; 
but  he  admitted  tliat  nitrons  oxide  was  prob- 
ably the  safest  aniesthetlc  known,  and  was 
generally  used  for  short  operations.  His  evi- 
dence on  this  point  is  shown  by  the  follow- 
Ing  questions  and  answers:  "Q.  Now,  Doctor, 
I  will  ask  you  whether  It  Is  proper  practice, 
where  a  physician  has  seen  a  patient  but 
onc^  and  that  was  on  the  day  before  the 
operation,  and  an  examination  made  on  that 
day  and  no  further  examination  made  until 
the  aniesthetlc  la  administered,  whether  or 
not  that  la— on  the  following  day,  follow- 
ing morning,  about  9  o*clo<^  whether  or  not 
that  would  be  proper  practice?  A.  Well,  I 
shonld  certainly  have  made  an  additional 
examination  when  the  patient  returned  again 
before  administering  an  aniesthetic,  at  least 
•  •  ♦  Q.  I  will  ask  yon  whether  or  not  It 
would  be  good  practice,  and  the  use  of  or- 
dinary skill  in  ordinarily  skillful  physicians, 
to  make  an  examination  one  day,  and  then 
the  next  morning,  about  9  o'clock,  without 
further  examination,  the  person  not  wholly 
familiar  with  the  Teters  apparatus,  having 
used  it  only  seven  times  before,  whether  or 
not  it  would  be  good  practice  to  place  a 
person  under  this  antesthetlc,  known  as  ni- 
trous oxide,  without  a  further  examination 
on  the  morning  of  the  administration  of  the 
aniesthetic?  A.  I  would  only  say  just  what 
I  would  have  done  myself  In  the  case.  I 
would  have  examined  the  patient  very  thor- 
oughly the  other  time,  all  the  physical  symp- 
toms. Q.  Why  would  yon  make  the  second 
examination?  A.  To  ascertain  whether  or 
not  I  had  been  mistaken  in  my  prior  ex- 
amination. •  •  *  Q.  Isn't  It  a  fact  the 
ordinarily  skillful  and  careful  physician,  if 
a  patient  comes  along  apparently  healthy, 
looks  healthy,  for  a  short  examination  would 
ordinarily  give  nitrous  oxide  without  any 
examination  as  to  the  condition  of  the  heart 
and  poise?  A.  I  can't  answer  that,  because 
I  never  nsed  nitrons  oxide,  and  I  don't  know 
what  I  would  do  with  that  •  *  *  Q. 
And  dfm't  yon  know,  as  a  matter  of  fact, 
that  tt  Is  the  ordinary  and  common  practice 
of  the  ordlnarOy  careful  and  skillful  physi- 
cians of  the  country  to  give  this  nltroua  ox- 
ide gas  to  patients  that  are  around,  going 
about;  without  maJclng  any  examination  at 
all?  A.  I  don't  know.  I  never  nsed  that 
Q.  Yon  don't  know  what  other  doctors  do? 
A.  I  lUdn't  know  it  was  used  much  by  pbysl- 


ciana  nntll  recCTtly;  omally  used  by  dm- 
tfsta.  Q.  Used  by  dmtists  because  tt  was 
good  for  very  short  operations?  A.  Tes. 
Q.  And  It  hadn't  been  omaldered  heretofore 
good  tm  long  operaliona?  A.  No ;  It  hadn't 
been.  Its  field  la  In  short  examinations.  Q. 
You  si^  you  don't  know  what  Is  the  practice 
among  physicians  about  administering  that 
anesthetic?  A.  I  never  saw  one  of  the  In- 
strnmrats.  Q.  With  or  without  an  instru- 
ment? A.  I  never  yet  seen  a  physician  use 
nitrous  oxide.  •  •  •  Q.  Do  you  under- 
take to  say  It  would  be  a  practice  tbat  would 
not  be  ordinarily  used  by  ordinarily  skillful 
physicians  who  had  examined  a  patient  at 
3  or  4  o'clock  in  the  afternoon,  and  in 
apparent  good  condition,  except  a  rectual 
trouble,  and  pulse  normal  and  respiration  nor- 
mal, to  put  her  on  the  table  to  give  her  ni- 
trous oxide  the  next  morning  wlthont  an  ex- 
amination? A.  I  don't  know  what  the  ordi- 
narily careful — he  may  not  be  as  careful 
as  he  seems  to  be.  I  can  only  tell  what  I 
know  myself.  Q.  I  am  asking  you  what  the 
ordinary  run  of  i^yslcians  would  do?  A.  I 
don't  know  what  they  would  do." 

[3]  It  will  be  observed  throughout  the  ex- 
amination of  this  and  also  other  witnesses 
that  be  was  asked  and  allowed  to  answer, 
not  as  to  what  ordinarily  careful  and  skill- 
ful physicians  usually  do  under  a  given 
state  of  facts,  but  as  to  what  be  individually 
would  do,  and  what  he  thought  was  proper 
practice. 

"To  cliarge  a  physician  or  surgeon  with 
damages,  on  the  ground  of  unskillful  or  neg- 
ligent treatment  of  bis  patient's  case,  It  is 
never  enough  to  show  tbat  he  has  not  treat- 
ed his  patient  In  that  mode,  nor  used  those 
measures,  which,  In  the  opinion  of  others, 
even  medical  men,  the  case  required,  because 
such  evidence  tends  to  prove  errors  of  Judg- 
ment for  which  the  defendant  is  not  re- 
sponsible, as  much  as  the  want  of  reason- 
able care  and  skill,  for  which  he  may  be 
responsible."  Lelghton  t.  Sargent,  27  N.  H. 
460,  00  Am.  Dec.  3S8. 

But  waiving  this  phase  of  the  qnestlona 
and  answers,  It  la  apparent,  we  think,  that 
the  witness  did  not  undertake  to  say  that 
a  second  examination  was  necessary  or  iffop- 
er,  according  to  the  standard  of  what  an 
ordinarily  careful  and  akillfnl  physician 
would  do.  It  is  doubtful  whether,  under  the 
evidence  of  this  phystolan,  it  would  be  negli- 
gence for  a  physician  to  fall  to  make  any 
examination  whatever,  except  the  necessary 
and  casual  obaervatlon  made  by  the  train- 
ed eye  and  ear  of  a  sklllfhl  physlelan  In 
talldxig  with  and  observing  a  patient  who 
comes  to  hfm  for  the  purpose  of  consolta- 
tlon  and  examination  as  to  some  physical 
aliment,  where  the  use  of  an  ansraUietle 
was  advised  and  tboue^t  necessary.  But 
that  is  not  necessary  for  decision  hoe. 

It  la  claimed  that  tiie  evidence  of  Dr. 
Powers,  Introduced  by  d^endan^  aide  and 
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supplies  the  neceasary  evldace  to  make  a 
prima  fade  case  for  plaintiff.  Of  course.  If 
this  is  true,  the  whole  evidence  must  be 
taken  together,  and  plaintiff  is  entltied  to 
the  b^efit  of  evidence  in  his  favor  Introduc- 
ed by  defendant  Jordan  v.  Transit  Co., 
202  Mo.  418,  429,  101  S.  W.  11.  But  we 
think  the  plaintiff  did  not  receive  sufficient 
aid  from  this  source  to  tide  bim  over  the 
harbor  bar. 

Dr.  Powers  ^testified  in  chief,  in  answer  to 
a  hypothetical  question,  that  no  second  ex- 
amluatlon  was  necessary,  according  to  the 
standard  of  a  reasonably  careful  and  skillful 
physician.  On  cross-examination  he  was 
asked  If  It  was  not  "usual  and  customary 
to  make  the  examination  on  the  same  day." 
to  which  he  answered,  "Not  always."  Draw- 
ing every  Intimate  Inference  from  this  and 
like  answers,  and  remembering  that  It  would 
be  "usual  and  customary"  not  to  hare  made, 
or  had  an  occasion  to  have  made,  an  exam- 
ination of  the  patient  the  previous  afternoon, 
thus  making  an  examination  at  the  time 
more  necessary,  we  think  this  evidence  ought 
not  to  be  construed  to  mean  that  on  the  more 
rare  occasions,  where  the  physician  had  al- 
ready made  a  comparatively  recent  examina- 
tion, he  would  be  required  by  the  standard 
mentioned  to  make  a  second  examination. 

[4]  While  the  fact  that  death  did  occur 
during  the  time  of  administering  the 
aueesthetlc  to  this  patient  is  a  fact  In  this 
case,  yet  that  fact  alone  will  not  support  a 
verdict  for  plaintiff.  There  must  be  a  causal 
connection  amounting  to  negligence  between 
the  accident  and  Injury,  The  burden  is  not 
on  the  def^daat  to  show  the  cause  of  the 
accident  McClarin  v.  Grenzfelder,  147  Mo. 
App.  478,  487,  126  S.  W.  817;  Wllkerson  v. 
Railroad,  140  Mo.  App.  306,  321,  124  S.  W. 
543;  Warner  t.  Railroad,  178  Mo.  125,  13.^, 
77  S.  W.  68.  The  burden  Is  on  the  plaintiff 
to  affirmatively  prove  the  negligence:-  9  Ency. 
Evidence,  833. 

"It  is  the  duty  of  professional  men.  to  ex- 
ercise ordinary  care  and  skill;  and,  this 
being  a  duty  Imposed  by  law,  it  will  be  pre- 
sumed that  the  op^tlon  was  carefully  and 
sklllfnlly  performed,  in  the  absence  of  proof 
to  the  contrary."  State  v.  Housekeeper,  70 
Md.  162,  16  Atl.  382,  2  L.  R.  A.  687,  14  Am. 
St  Rep.  340. 

[I]  It  Is  for  the  court,  and  not  the  Jury,  to 
say  whether  facts  have  been  proven  from 
which  neglig^ce  may  be  reasonably  Inferred. 
30  Cyc.  1588,  note  85. 

[•]  Nor  will  the  fact  that  the  Jury  had  a 
right  to  disbelieve  the  testimony  of  defend- 
ant, as  to  his  having  made,  on  the  previous 
afternoon,  a  careful  examination  of  the  organ- 
ic functions  of  the  deceased,  help  the  plaintiff 
on  this  point  It  la  trne^  ai  platntUE  contends, 


that  where  an  Issue  ot  fact  la  controverted, 
and  oral  evidence  must  be  relied  on  to  show 
that  fact,  the  Jnry  has  a  right  to  find  against 
the  oral  testimony,  although  It  is  not  contra- 
dicted, nrst  State  Bank  v.  Hammond,  124 
Mo.  App.  177,  101  S.  W.  677;  Hunter  v. 
Wethlngton,  205  Mo.  284,  108  S.  W.  543,  12 
Ann.  Gas.  629.  But  this  doctrine  has  not 
beeai  and  should  not  be,  carried  to  the  extent 
that  where  the  burden  la  on  the  plaintiff  to 
show  the  failure  to  do  any  act,  and  the  de- 
fendant's evidence  that  be  did  do  it  ia  un- 
contradicted, then  the  Jury  may  not  only  dis- 
believe his  evidence,  but  may  take  such  dis- 
belief as  supplying  the  lack  at  afflimatlve 
evidence  required  of  plaintiff. 

As,  in  our  opinion,  there  is  not  In  the  rec-' 
ord  as  now  presented  anffldtmt  eridence  to 
carry  the  case  to  the  Jury  on  this  ground 
of  negligence,  we  must  at  least  reverse  and 
remand  the  case.  After  a  careful  reading  of 
the  record,  we  are  not  prepared  to  say  that 
there  is  not  sufficient  evidence  to  take  the 
case  to  the  Jury  on  the  other  ground  of  negli- 
gence, to  wit  ^  not  using  due  and  ordinary 
care  in  administering  the  ansesthetic,  and 
In  watching  and  caring  for  the  patient  while 
administering,  and  while  she  was  under  Its 
influence. 

[7]  In  view  of  another  trial  we  think 
proper  to  say  that  where,  as  In  this  case, 
physicians  and  dentists  are  alike  used  as 
experts  on  the  question  of  the  proper  use  of 
this  ansestbetic,  and  it  is  shown  that  dentists 
use  it  more  often  than  physicians,  and  are 
often  more  profldent  and  skilled  in  its  use 
than  an  ordinary  practitioner  of  medicine, 
that  the  usual  and  customary  methods  of 
using  it  by  dentists,  skilled  In  that  respect 
Is  a  legitimate  source  of  Inquiry,  and  such 
evidence  shonld  not  be  exclnded.  The  skill 
and  proflclency  by  which  a  physldan  admin- 
istering an  ansestbetic  is  to  be  Judged  Is  not 
to  be  measured  by  the  usual  and  ordinary 
skill  possessed  by  other  physicians  only,  but 
extends  to  that  possessed  by  other  persons, 
whose  occupation  and  study  give  them  an 
equal  or  better  knowledge  of  the  right 
methods  of  Its  use  than  is  possessed  by  a 
general  practitioner  of  medidne.  McClarin 
V.  Grenzfelder,  147  Ha  AVD-  478,  487,  126  S. 
W.  817. 

18]  Also,  the  present  petition  can  hardly 
be  construed  as  alleging  as  a  ground  of  negli- 
gence that  defendant  did  not  proi>erly  diet 
the  patient  before  administering  the  anaesthet- 
ic, and  evidence  tending  to  prove  that  fact 
should  be  excluded.   80  Oyc.  1583,  and  note. 

Other  mattm  are  discussed  by  counsel 
which  are  not  here  mentioned,  because  not 
likely  to  occur  at  another  trial. 

The  cause  la  reversed  and  remanded.  All 
emcnr, 
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SMrTH  T.  SHOTIilFF. 
(Sprtngfield  Conrt  of  Appeals.  MlawnirL 
March  8.  19ia> 
PAKTitKBSHtP  d  58*>— ExisniroB— Stidknox 
— SomciBvcT. 

In  an  action  for  an  accoantins.  evidenee 
held  insufficieot  to  ahow  a  lurtDershlp  between 
the  parties. 

[Ed.  Note.— For  other  cases,  see  Partnershli^ 
Gent  Dig.  §{  76.  79;  Dec.  Dig.  9  63.*] 

Appeal  from  Circuit  Court,  Greene  County; 
Guy  D.  Kirby,  Judge. 

Action  by  George  W.  Smith  against  F.  W. 
SbotlilL  Judgment  for  defoidant,  and  plain- 
tiff appeals.  Affirmed. 

3.  JL  StuiveB,  of  PinevlUe.  V.  O.  Coltran^ 
of  Springfii^  and  Hugh  Dabbs,  for  appel- 
lant George  Hubbert  and  U.  B.  Benton, 
both  of  Neosho,  and  Farrlngton,  Pepperdlne 
&  Wear,  of  Sprlngfl^d,  for  respondent 

ROBERTSON,  P.  J.  Plaintiff  sued  the  de- 
fendant Id  the  circuit  court  of  McDonald 
coimty,  alleging  that  on  July  26,  1907,  he  and 
the  def«idant  entered  Into  a  partnership,  for 
the  purpose  of  purchasing  a  stock  of  mer- 
chandise and  carrying  on  and  conducting  a 
mercantile  business  In  Southwest  City,  In 
that  county,  investing  therein  $3,500,  of  which 
plalntUE  and  defendant  each  agreed  to  con- 
tribute one-half ;  that  the  partnership  agree- 
ment was  verbal;  that  the  defendant  was  to 
deTOte  his  time  to  the  management  of  the 
business,  and  to  rec^re  therefor,  besides  his 
^lare  of  the  profits,  a  reasonable  compensa- 
tion; that  the  stock  of  goods,  when  this  suit 
was  commenced,  was  of  the  value  of  $S,000, 
and  that  the  firm  owned  notes  and  accounts 
amounting  to  about  $2,400,  and  that  the  de- 
fendant, shortly  before  the  commencement  of 
the  nilt,  denied  all  rl^ts  of  the  plaintiff  in 
and  to  the  boslness;  and  the  plaintiff  prayed 
that  the  partnership  be  dissolved,  a  receiver 
anrainted  with  power  to  dispose  of  the  as- 
sets of  the  partnership  and  to  distribute  the 
ivoceeda  thereof  betweai  the  plaintiff  and  de- 
fendant To  this  petition  an  answer  was 
filed,  consladng.  In  substance,  of  a  general  de- 
nial. 

The  application  for  a  recover  was  taken 
up  before  the  judge  of  the  drcnlt  In  which 
the  suit  was  Instituted,  and  was  denied,  but 
for  what  reason  Is  not  shown.  A  diange  of 
▼enne  was  then  taken  to  Greene  county,  where 
tlie  canse  was  tried  on  Its  merits,  and  judg- 
ment rendered  for  the  defendant  After  an 
unaTalllhg  motion  for  a  new  trial,  the  plain- 
tiff brought  the  case  here.  The  printed  rec- 
ord covers  468  pages.  Four  hours  were  con- 
somed  in  the  oral  argument  of  this  case  In 
tlib  court  and  we  have  carefully  and  critic- 
ally read  all  of  the  testimony  In  the  case. 

Plaintiff  testified  that  he  bad  lived  in 
Sontliwest  City  since  1867 ;  that  he  was  en- 
gaged In  the  mwcantlle  busInesB  there  from 
18S3  to  1897,  and  that  for  a  number  of  years 


he  bad  been  and  was  then  cubler  of  a  bank 
at  that  place ;  that  at  the  time  the  negotla- 
tlona  took  place,  out  of  which  this  controver- 
sy arose,  and  for  a  long  time  prior  thereto^ 
the  defendant  was  In  the  employment  of  a 
party  by  the  name  of  Clark,  who  was  con- 
ducting a  mercantile  business  In  one  of  the 
storerooms  owned  by  plaintiff,  and  that  altmg 
about  the  1st  of  July,  1907,  the  d^endant 
told  plaintiff  that  Clark  was  offering  to  dis- 
pose of  this  stock  at  26  per  cent  discount 
and  plaintiff  suggested  to  defendant  that  he 
buy  it,  and  defendant  replied  that  he  waa 
not  able ;  that  the  plaintiff  then  suggested  to 
him,  after  the  defendant  had  another  con- 
ference with  Clark,  that  it  was  a  good  prop- 
ositioD,  and  that  he  would  like  to  see  it  con- 
tinue; that  after  discussing  the  proposition 
again  with  defendant  plaintiff  proposed  that 
if  the  defendant  would  take  entire  charge 
of  the  business  and  attrad  to  the  buying 
and  selling  and  the  help,  and  put  in  $000  of 
hla  own  money,  that  the  plaintiff  would  see 
that  he  got  the  remainder  of  the  money,  but 
that  plaintiff  did  not  want  to  be  iniown  in 
the  business,  because  he  was  -working  In  the 
bank,  which  had  a  line  of  customers  engaged 
In  the  mercantile  business  that  would  likely 
take  offense  if  it  were  known  that  he  was  In 
the  same  line  of  business;  that  the  defend- 
ant agreed  to  purchase  the  stock  of  goods, 
and  on  the  following  day  Mrs.  Clark  and 
plaintiff  and  defendant  tfnd  one  of  the  clerks 
in  the  store  commenced  the  Invoice  of  the 
stock,  which  amounted  to  something  like 
$4,600;  and  that  the  plaintiff  and  defendant 
then  executed  and  delivered  their  note  for 
$1,700  to  the  bank  of  which  plaintiff  was 
cashier,  and  plaintiff  contributed  his  $900 
and  defendant  his  $900,  making  $3,500,  which 
was  the  purchase  price  paid  to  dark  for  the 
stock  of  goods. 

The  defendant  testified  that  the  plaintiff 
came  into  the  Clark  store,  where  defendant 
was  clerking,  and  said  to  the  defendant  that 
he  understood  that  the  stock  of  goods  was  to 
be  sold  and  moved  to  a  point  in  Oklahoma, 
telling  defendant  that  he  owned  the  building 
in  which  the  stock  of  goods  was  located  and 
the  buildings  on  both  sides  of  it,  and  that  If 
the  stock  was  taken  away  that  It  would  leave 
the  buildings  vacant  and  suggested  to  de- 
fendant that  he  buy  the  stock ;  that  defend- 
ant told  him  he  did  not  have  the  money, 
and  that  the  plaintiff  asked  how  much  he  had, 
and  defendant  told  him  a  little  over  $900,  and 
that  plaintiff  asked  what  the  stock  of  goods 
could  be  bought  for,  and  defendant  told  him 
75  cents  on  the  invoice  price;  that  plaintiff 
told  defendant  he  had  $900  that  he  was  not 
nsing  that  he  would  loan  him ;  and  that  he 
would  go  on  defendant's  note  at  plaintiffs 
bank  for  the  balance  of  the  purchase  price. 

This  Is  the  testimony  of  the  partleB,  and 
all  of  the  testimony  as  to  what  the  agree- 
ment between  them  was  concerning  the  for- 
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matioo  of  K  parbierdilp.  and  tlte  remalnaw 
ct  tbe  TOlmnlnoas  record  to  devoted  entirely 
to  an  effort  on  eacb  adde  to  corroborate  Mi 
contentions,  or  to  discredit  the  contentlona  of 
hlB  adversary. 

Several  years  before  this  controversy  and 
the  negotiiatlons  which  led  up  to  It,  defendant 
had  married  the  niece  of  the  plaintiff,  and 
plaintiff  had  takra  craslderable  interest  In 
the  welfare  ct  the  dtfbndant.  ^e  d^ouUnt 
testlfled  at  the  time  the  arranKements  w«e 
being  made  for  the  purchase  of  this  stock 
that  he  had  offered  to  have  the  9000  (which 
he  claimed  was  loaned  to  him  by  plalntUT) 
Included  In  the  note  to  the  bank,  and  to  have 
his  wife  sign  the  note,  or  to  give  the  plain- 
tiff a  note  for  the  f900,  signed  by  himself  and 
wife. 

Shortly  before  negotiations  were  com- 
menced for  the  purchase  of  tiie  stodc  of 
goods,  Mr.  Clark  left  Southwest  City  and 
placed  the  store  In  charge  of  his  wife,  with 
whom  all  negotiations  for  Its  sale  were  had, 
and  the  defendant  testified  that  at  her  re- 
quest the  services  of  the  plalntifl  were  se- 
cured to  assist  in  Invoicing ;  but  Mrs.  CSark 
testified  that  she  made  no  such  request,  and 
that  it  was  ber  understanding  that  the  plain- 
tiff was  a  partner  in  the  business.  Plalntifl 
and  one  other  witness  testified  that  an  in- 
ventory, in  which  plaintiff  claims  to  have  as- 
sisted, was  made  in  the  year  1909,  but  that 
It  was  lost  Plaintiff  claims  that  the  Invoice 
disclosed  $6,000  net  assets,  after  deducting 
$700  for  the  defendant's  salary,  which,  it  was 
agreed,  should  be  fSO  per  month.  In  1910 
an  Inventory  was  taken,  In  which  plaintiff 
assisted,  which  showed  ¥8,000  net  assets,  and 
In  1911  an  Inventory  was  taken.  In  which 
plalntifl  assisted,  showing  the  net  assets  to 
be  $10,150.  Defendant  dalms  he  used  plain- 
tiff in  the  invoicing  because  of  his  ability  In 
tiiat  line. 

,  The  Inventory  of  January,  1911,  was  being 
taken  by  defendant  and  a  son-in-law  of  the 
plaintiff,  when  the  defendant  claims  there  wag 
a  suggestion  made,  or  be  had  heard  It  rumor- 
ed to  the  effect,  that  plaintiff  claimed  to  own 
an  interest  In  the  store,  and  that  at  that 
time  he  suspended  the  taking  of  the  invento- 
ry until  the  plaintiff,  who  had  been  called 
away  to  serve  on  a  grand  Jury,  returned; 
and  defendant  claims  that  the  plaintiff  advis- 
ed him  that  since  he  had  been  so  liberal  In  bis 
accommodation  of  the  defendant  he  thought 
he  should  have  a  small  interest  in  the  busi- 
ness; but  the  plaintiff  says  that  about  that 
time  the  defendant  commenced  negotiating 
with  him  for  the  purchase  of  plaintiff's  in- 
terest In  the  business.  However,  at  or  near 
that  time  the  plaintiff  and  defendant  disa- 
greed as  to  their  respective  rights,  and  this 
litigation  followed. 

Mrs.  Clark  was  a  witness  for  plalntlS,  and 
testified  that  she  spoke  to  the  defoidant 
about  buying  the  store,  and  he  said  be  was 
not  able  to  do  so,  but  that  he  could  And  a 


buyer;  that  she  asked  him  who  the  buyer 
was,  and  he  said  lie  did  not  like  to  tell,  be- 
cause the  buyer  did  not  want  to  be  known  In 
the  business,  but  that  the  next  time  she  talk- 
ed with  him  she  said  she  believed  she  knew 
vbo  the  buyer  was,  saying  she  believed  It 
was  the  plaintiff;  and  that  defendant  con- 
firmed her  belief.  There  wrae  two  witnesaea. 
however,  who  testified  that  subseonent  to 
this  time  and  shortly  thereafter  Mrs.  Olark 
stated  in  their  hearing  that  the  defendant 
was  the  purdiaser  of  her  store;  and  there 
were  two  other  witnesses,  who  were  former- 
ly customers  of  Mrs.  Oark.  who  testified  that 
she  had  advised  them  that  she  had  sold  her 
stock  of  goods  to  the  defendant,  which  she 
does  not  deny.  Two  other  witnesses  testified 
that  defendant  told  tbem  soon  after  the  pur- 
Chase  of  the  stock  of  goods  that  the  plaintiff 
was  a  partner  or  Interested  in  the  business. 

In  August,  1907,  a  representative  of  a  har- 
vester company,  having  learned  of  the  sale 
of  the  Clark  store,  went  to  Southwest  City 
to  Investigate  the  standing  of  the  purchaser, 
and  in  the  course  of  bis  Investigations  went 
to  the  plaintiff  in  bis  bank  and  made  In- 
quiries of  bim  as  to  the  financial  standing 
of  defendant,  telling  him  he  understood  de- 
fendant had  bought  the  store,  to  which  the 
plaintiff  replied  that  he  bad,  and  that  plain- 
tiff then  Informed  the  witness  that  the  de- 
fendant had  borrowed  of  the  bank  fl,700, 
and  that  plaintiff  had  loaned  him  $900,  and 
assured  the  witness  that  the  defendant  was 
all  right,  and  would  pay  for  everything  he 
boi^ht;  that  the  witness  further  asked  the 
plaintiff  If  he  was  behind  the  business,  and 
plaintiff  replied  tbat  he  was  not  The  plain- 
tiff vigorously  assails  the  credibility  of  this 
witness  on  the  assumption  that  no  banker 
would  so  freely  disclose  the  business  of  Its 
patron ;  but,  as  will  be  shown  further  along, 
the  plaintiff  was  the  local  representative  of 
the  iBradstreet  reporting  agency,  and  it  may 
well  be  presumed  that  he  felt,  on  account  of 
tilB  connection  with  that  company  and  tils 
friendly  relations  with  the  defradant,  that 
he  could  be  of  greater  benefit  to  defendant 
by  giving  a  fair  and  correct  report  of  the 
defendant's  financial  condition  and  urging 
bis  worthiness  of  credit  timn  he  could  In  con- 
cealing his  true  financial  condition,  thus 
arousing  suspicions  and  precluding  his  op- 
portunity to  create  a  favorable  Impresslott 
by  a  bare  recommendation  of  the  defendant's 
worthiness  of  credit 

When  the  $1,700  was  borrowed  from  the 
bank,  the  plaintiff  gave  his  check  to  "Shot- 
llfTs  Store"  for  $900,  and  a  deposit  slip  was 
made  out  by  plaintiff  showing  plalntUTs 
check  for  $900,  defendant's  check  for  $900, 
and  the  note  for  $1,700.  This  deposit  was 
entered  upon  the  ledger  of  the  bank  in  the  ac- 
count of  r.  W.  Sbotllff.  and  shows  a  credit 
on  that  day  of  $3,600  and  a  debit  of  $3,500. 
presumably  the  purchase  price  of  the  C^rk 
ator^  and  at  the  end  of  the  account  1>  a  nota- 
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Hon,  *Traiisfema  to  ShotlllTs  Store,  F.  W. 
noaoo,  &97,'*  and  tben  In  the  bank  ledger, 
under  the  beading  "BhotUfTB  Store,  F.  W.," 
appears  the  wtry  of  tlie  two  items  of  flOO 
and  ^-07.  Defendant  testified  that  he  knew 
nothing  ahont  what  the  bank  ledger  showed. 

The  testimony  also  dlsclosee  that  for  a 
munba  of  years  the  plalntUf  was  the  local 
agent  of  some  fire  Insnranca  companies,  and 
that  the  plaintiff,  over  his  signature  aa  such 
agent  Issned  a  policy  covering  this  stock  of 
goods  to  "F.  W.  ShotUff,**  the  defendant,  in- 
soring  him  against  loss  from  April  29,  1900, 
for  one  year  to  tlie  amonnt  of  9B00,  and  an- 
other policy,  dated  October  7, 1009,  for  a  like 
amount  for  one  year,  and  on  October  17, 1910^ 
Issned  another  poli^  for  a  like  amount  for 
one  year ;  and  that  on  Hay  4,  191(^  he  Issued 
one  policy  for  9500  to  "F.  W.  ShotUff  of  Shot- 
lifTB  Store,"  and  on  Kovember  4,  1909,  he  is- 
sued a  policy  to  "F.  W.  ShoUiff's  Store"  for 
$500  running  for  one  year;  and  that  on  Ko- 
Tonber  4,  1910,  he  Issued  another  policy  to 
"F.  W.  ShoUiff's  Stortf '  tat  9500  running  for 
one  year.  Each  of  those  policies  contained  the 
provision  that  It  sbonld  be  void  if  the  Inter- 
est of  the  assured  in  the  policy  was  not  truly 
stated  theRin ;  yet  he  undertakes  to  explain 
that  sitoatlon  by  saying  that  if  there  had 
been  a  loss  he  would  have  expected  a  fair 
settlement,  although  there  la  no  evidence  that 
he  ever  advised  the  insurance  companies  of 
the  true  ownership  of  the  property  covered 
by  the  policies  according  to  his  present  con- 
tention. 

As  stated,  the  plaintiff  was  for  several 
years  prior  to  the  time  of  the  trial,  since 
1SS3,  the  local  representative  of  the  Brad- 
street  Company,  and  a  ret>ort.  signed  by  the 
defendant,  to  that  company  is  urged  by  plain- 
tiff as  conclusive  corroboration  of  his  view 
of  the  contract  with  the  defendant  Under 
date  of  S^tembo- 16,  1009,  a  report  to  that 
company  was  made  and  signed  the  defend- 
ant, in  which  a  detailed  statement  purports 
to  be  given  of  the  financial  condition  of  the 
business  In  controversy.  It  recites  that  tha 
statement  is  made  by  "F.  W.  Shotliff  of  the 
firm  of  ShotlUTs  Store,"  and  gives  the  names 
of  F.  W.  ShotUff  and  O.  W.  Smith  as  the  per- 
sons composing  the  firm.  This  report  was 
made  out  on  a  printed  blank  emt  to  the  de- 
fendant by  the  Bradstreet  Company.  Under 
the  item,  "To  banks  for  borrowed  money," 
figures  were  written,  and  following  the  item, 
"To  others  for  borrowed  money,"  appears 
the  word  "Hone."  This  report  is  signed, 
•'ShotlUTs  Store,  F.  W.  S."  Defendant,  Shot- 
Uff, denies  that  he  wrote  or  authorized  the 
writing  of  all  of  the  Information  contained 
In  this  report,  and  especially  denies  that  he 
wrote  in  the  name  "G.  W.  Smith,"  and  denies 
that  he  wrote  the  word  "None"  after  the 
words,  "To  others  for  borrowed  money." 

There  was  some  expert  testimony  introduc- 
ed <m  the  trial  on  the  question  of  the  hand- 
wrWiric  in  these  items;  some  of  the  witness- 


es testifying  that,  In  their  opinion.  It  was 
defendant's  handwriting,  and  others  testify- 
ing. In  their  opinion,  it  was  not  The  plain- 
tiff himself  testified  that  he  had  known  the 
defendant's  handwriting  for  ^ht  or  nine 
years  by  seeing  his  checks  on  his  bank  and 
by  seeing  his  wrlUng  in  various  ways,  and 
that  he  had  seen  falm  write;  but  wh&x  this 
report  was  submitted  to  him,  and  be  was 
asked  whose  liandwAtii^  it  was,  inducing 
the  signature,  he  replied:  "Mr.  ShoUiff's, 
eveclally  the  signature,  and  I  think  it  is  all 
his.  He  la  peculiar  about  his  writing.  He 
writes  a  good  many  different  hands."  The 
asrifltant  casliler  ot  the  plalntUTs  bank  tes- 
tified at  the  trial,  and  he  says  that  be  first 
heard  ci  Hr.  Smith  clalmii^  an  Intweat  in 
the  store  about  the  first  of  the  year  1911.  He 
stated  that  he  was  famUIar  with  defendant's 
handwriting,  and,  when  asked  as  to  the  writ- 
ing of  some  designated  portions  of  the  report, 
he  stated  that  It  m^ht  have  been  pot  then 
by  some  one  tSa^  and  that  he  could  not  aay 
positively  ttiat  tike  name  of  plaintiff  there 
TOs  not  writtffli  by  plaintiff.  This  witness 
also  tesUfled  that  there  was  a  dtfferrace  in 
the  color  of  the  inks  that  wore  used  to  write 
this  report 

We  now  come  to  a  tiscnssion  of  that  por- 
tion of  the  tesUmony  which,  it  Is  claimed  in 
behalf  of  the  plaintiff,  wboUy  discredits  the 
defendant  and  justifies  the  conclusion  that 
none  of  the  defendant's  tesUmony  should  ho 
believed.  I>erendant  contended  that  he  had 
partially  filled  out  this  blank  report  when 
the  plaintiff  came  into  the  store,  and  that 
defendant  requested  him  to  finish  It  which 
the  plaintiff  undertook  to  do ;  that  the  plaln- 
Uff  sat  down  at  the  desk,  and  defendant  went 
to  another  part  of  the  store;  and  other  wit- 
nesses testify  that  after  the  plaintiff  had 
written  at  the  desk  a  few  minutes  he  got  up 
and  went  out  of  the  store,  taking  the  report 
with  him,  and  in  leaving  he  dropped  a  pa- 
per,  which  attracted  the  attention  of  these 
witnesses ;  that  when  the  defendant  returned 
the  witnesses  called  his  attention  to  the  pa- 
per which  plaintiff  had  dropped,  and  that  de- 
fendant picked  it  up  and  put  it  away.  This 
paper,  which  was  dropped  by  plaintiff  and 
picked  up  by  defendant,  was  lost  sight  of  by 
defendant,  as  he  claims,  until  after  this  con- 
troversy arose,  and  that  then  he  became  very 
anxious  as  to  Its  whereabouts.  Defendant 
testified  that  by  reason  of  lU  health  he  one 
day  fainted  and  fell  near  bis  home,  and  was 
carried  home  partially  unconscious,  and  that 
upon  regaining  consciousness  in  some  un- 
accountable way  It  occurred  to  him  where 
this  paper  was  placed  by  him,  and  tbat  be 
wrote  a  note  to  some  one  at  the  store,  telling 
htm  where  to  find  the  paper,  and  that  It  was 
found  and  taken  to  defendant  at  his  home. 
This  paper  purported  to  be  a  partial  synop- 
sis of  the  report  of  the  Bradstreet  Company, 
but  differs  from  the  said  report,  In  that  this 
paper  does  not  designate  Uie  plaintiff  as  a 
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member  of  the  Arm,  and  this  paper  shows 
borrowed  "from  friends,  $900.00."  Defend- 
ant contends  that  this  was  a  partial  r^rt 
made  out  blm,  from  which  he  was  mak- 
ing up  the  report  to  send  to  Bradatreet's, 
which  was  giTen  to  plaintiff  to  complet«. 
Plaintiff  admits  that  he  may  have  taken  the 
report  and  mailed  It  to  Bradstreet's.  Pages 
of  the  record  are  taken  up  in  the  direct  and 
cross  examination  of  the  defendant  on  the 
theory  that  he  claims  to  have  discovered  this 
paper  by  reason  of  a  dream,  and  considerable 
effort  is  displayed  in  behalf  of  plaintiff  to 
discredit  the  defendant  on  account  of  such 
contention,  and  a  great  deal  of  learning  and 
labor  Is  displayed  on  behalf  of  defendant  to 
uphold  the  verity  of  dreams;  but,  as  a  mat- 
ter of  fact,  on  an  examination  of  the  record, 
it  is  apparent  that  until  the  defendant  was 
driven  and  led  to  that  theory  he  had  no  such 
notion  of  the  proposition,  but  that  by  reason 
of  some  operation  of  his  mind,  Inexplalnable 
by  him  by  any  other  term  than  a  dream,  he 
was  enabled  to  recall  where  the  paper  had 
been  placed.  When  he  was  hard  pressed  for 
a  designation  of  the  peculiar  mental  phenom- 
enon, occnrring,  as  he  claims  it  did,  immedi- 
ately upon  his  regaining  consciousness,  he 
conld,  no  doubt,  in  the  excitement  of  the 
trial,  and  when  being  hard  pressed  by  one 
of  superior  ability,  think  of  no  better  name 
for  it  than  a  dream.  His  first  reference  to 
it  was  as  follows:  "I  don't  know  whether  It 
was  'a  dream  or  not ;  It  came  to  me  where 
I  had  put  this  statement"  And  from  there 
on  the  ridicule  proceeded  without  any  sugges- 
tion of  a  better  term  to  apply  to  that  pecul- 
iar action  of  the  mind  that  enables  one  to 
suddenly  recollect  dormant  ideas  or  forgot- 
ten Information.  Even  If  his  term  was  in- 
accvrate,  we  think  his  idea  of  the  operation 
of  his  mind  Is  accurate,  and  he  should  not 
be  condemned  as  a  pwjnrer  on  so  fllnisy  an 
accusation. 

It  Is  suggested  in  behalf  of  the  plaintiff 
that  it  is  absurd  to  presume  that  plalntiflF, 
a  successful  banker  and  business  man,  would 
loan  the  defendant  $900  without  interest  or 
a  memorandum,  and  would  act  as  security 
for  the  $1,700;  but  a  sufficient  answer  to 
that  is  that  his  own  conduct  relative  to  the 
alleged  partnership  business  Is  as  absurd. 
He  made  no  memorandum  whatever  of  the 
alleged  partnerdilp  agre^ent  between  him 
and  defendant;  and  he  tfioUflea  that  he  never 
bad  opmly  acknowledged  the  partnership 
until  September,  1909,  when  It  was  apparent 
that  the  defraidant  had  by  his  own  indlTldu* 
Rl  etForts  dononstrated  his  ability  to  make 
a  success  of  tihe  business.  Plaintiff,  accord- 
ing to  his  own  admissions,  as  the  local  agent 
for  Insurance  companies,  wrote  insurance  up- 
on this  stock  of  goods,  wherein  be  designated 
tbe  defendant  as  the  sole  owner,  and  issued 
policies  whldi  requliwd  tbe  true  ownership 
to  be  stated  therein ;  and  he  did  not,  so  fftr 
as  the  testimony  (UBCloBed,  ever  advise  tbe 


insurance  companies  Tor  which  he  was  act- 
ing of  the  true  ownership,  as  be  now  con- 
tends It  was.  Re  further  admits  that,  while 
he  6iA  not  want  It  to  be  known  that  he  was 
a  partner  in  the  business  because  of  his  de- 
sire to  not  create  any  antagonism  gainst 
the  bank  on  account  of  his  being  engaged  in 
the  mercantile  business,  It  was  not  disclosed 
to  his  associate  In  the  bank  until  1911  tliat 
he  claimed  an  Interest  In  this  store. 

According  to  plalntifTs  contention,  the 
partnership  between  him  and  defendant  bad 
existed  for  nearly  four  years  prior  to  the 
time  the  controversy  involved  here  arose. 
During  all  of  that  time  the  plaintiff  was  the 
local  representative  of  a  credit  reporting 
agency,  and  as  such  It  was  evidently  his  duty 
to  give  full  financial  reports  on  all  persons 
or  firms  doiog  business  In  that  town.  It  is 
a  well-known  fact  that  such  financial  state- 
ments give  the  character  of  the  parties  con- 
ducting the  business,  the  names  of  the  par- 
ties, and,  if  a  partnership,  the  financial 
standing  of  each  partner,  as  well  as  the  finan- 
cial condition  and  assets  of  the  firm.  In 
the  latter  part  of  1909  the  plaintiff  did  re- 
port that  the  Shotliff  store  was  a  copartner- 
ship composed  of  himself  and  the  defendant 
as  partners.  None  of  the  previous  reports 
were  produced  in  evidence,  and  may  have 
been  lost  or  destroyed;  but,  no  doubt,  If  any 
such  report  had  been  made  some  evidence  of 
that  fact  could  have  been  obtained.  Suffice 
it  to  say,  however,  that  when  this  particular 
report  was  sent  in  the  agency  took  a  lively 
interest  In  the  information  and  proceeded 
immediately  to  verify  the  truthfulness  of  Its 
statements,  so  that  it  Is  apparent  that  this 
was  the  first  time  the  fact  of  plalntUTs  al- 
leged connection  with  the  business  mis  ever 
disclosed  to  bis  principal  in  this  r^wrtlng 
business. 

It  was  also  disclosed,  and  not  denied,  that 
the  defendant  procured  from  tbe  store  all  of 
the  groceries  and  supplies  for  his  family,  con- 
sisting of  a  wife  and  two  children,  without 
in  any  way  accounting  for  or  charging  him- 
self with  tbe  same,  and  that  his  wife  at  one 
time  conducted  a  boarding  house,  for  the  nse 
and  maintenance  of  which  goods  were  taken 
in  the  same  manner  from  the  store;  but 
nowhere  does  It  appear  that  tbe  plaintiff  evw 
made  any  complaint,  on  tlils  account  No 
salary  account  was  k<^t  vltb  defendant  and 
nothing  to  sbow  bow  much  or  wbm  be  was 
paid.  Tbe  best  excuse  for  this  oifered  by  tbe 
plaintiff  was  that  an  allowance  was  made 
and  deducted  from  tbe  assets  shown  by  the 
annual  Inventories. 

The  last  utterance  of  onr  Supreme  OOurt 
to  which  we  have  been  directed  is  to  tbe 
effect  tliat  "the  law  never  presumes  tiie  ex- 
istence Of  a  copartnership,  but  requires  those 
who  assert  its  exlstraiee,  espedaUy  between 
themselves,  to  prove  its  existence  by  tSu^ 
clearest  and  most  positive  evidence.**  Cbapln 
T.  Cherry.  213  Mo.  S7S,  147  S.  W.  1061, 
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We  do  not  find  it  necessary  In  tbls  case  to 
iDTobe  the  rule  that  this  conrt  will,  in  equity 
cases,  defer  largely  to  the  finding  of  the  trial 
court  on  account  of  Its  superior  advantages 
in  seeing  and  obeerrlng  the  witnesses,  be- 
cause, after  a  thorough  consideration  of  the 
testimony,  and  giving  the  plaintiff  the  bene- 
fit of  all  Inferences  In  bis  behalf,  on  his  own 
testimony  and  that  of  his  witnesses,  we  are 
of  the  opinion  that  the  plaintiff  fell  far  short 
of  the  role  laid  down  In  the  Chapln  Case, 
supra. 

It  follows  that  the  Judgment  of  the  trial 
conrt  should  be  affirmed,  which  is  accordingly 
done. 

STCRGIS,  COQCIin.  VABRINGTON,  J., 
not  sitting. 


crrr  op  ft.  smtth  t.  gunter. 

(Supreme  Conrt  of  ArkansaB.   Feb.  17,  1913.) 

1.  IiXCSnBBS  (|  6*>— POWSB  TO  LlOENBS  AND 
RxaUUTB  —  "BlGUUTIOIl"  —  "Bbvxnde 

Hbasuu.** 

A  city's  Btatotory  power  to  license  and 
regnlate  ia  conferred  solely  for  police  purpos- 
es, and  canaot  be  used  for  parposes  of  revenue; 
but  an  ordinance  imposing  a  license  on  restau- 
rants of  $25  per  annum,  $16  for  six  months, 
and  $3  per  month,  is  a  "regulation,"  and  not 
a  "revenue  measure." 

[Ed.  Note.— For  other  cases,  see  licenses, 
Cent.  Dig.  1%  5,  6,  19;  Dec  Dig.  8  6.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  7.  pp.  6049-6051.  6209-6211.] 

2.  Licenses  (I  6*)— Power  to  License  and 

REOCLATB — DEI.EGATION   OS  AUTHORITY. 

A  city's  authority  to  enact  an  ordinance  In 
exercise  of  it»  power  to  license  and  regulate 
mast  plainly  appear  in  the  statute,  and  will 
not  be  inferred  from  terms  of  doubtful  or  un- 
certain import, 

[Ed.  Note.— For  other  cases,-  see  licenses. 
Cent.  Dig.  18  6.  6,  19;  Dec  Dig.  |  6.*} 

8.  Statutu  (8  181*) —ConsTBUonoN  — In- 
tent. 

The  purpose  of  all  statutory  construction 
is  to  ascertain  the  legislative  intent,  and  to 
give  it  effect  when  ascertained. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  I8  269,  263;  Dec.  Dig.  8  181.*] 

4.  Statutes  (|  194*)— CoNeTBUcrioN— Gbn- 
KBAL  and  Specific  Wobds  —  "Othxb" — 
"Also." 

Where  general  words  follow  particolar 
ones,  the  general  words  most  be  construed  ss 
applicable  to  persons  or  things  of  the  same 
kind,  but  the  rule  ejusdem  generis  is  not  of 
universal  application,  and  its  use  is  to  carry 
out  and  not  to  defeat  the  legislative  intent, 
and  when  it  can  be  seen  that  the  particniar 
word,  by  which  the  general  word  is  followed, 
was  inserted,  not  to  give  a  coloring  to  the  gen- 
eral word,  but  for  a  distinct  object,  the  general 
word  ought  to  govern;  the  word  "other"  im- 
plying something  adrntioual,  different  from 
those  that  have  oeen  specified,  but  not  being 
synonymons  with  "also"  [citing  6  Words  & 
Pbrasea.  5071]. 

[ESd.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  I  272;  Dec.  Dig.  8  194.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  1,  pp.  357-360;  vol.  8,  pp.  7741-7743.] 


6.  INNBXBPBBS  (8  2*)— MUNICIFAX.  RKQTJIA- 

TI0N8— Statute— "Restaurant"  —  "Hotel" 
—  "Entebtainment"  — "House  tob  Pubuc 
Entbrtainueht.  " 

Under  Sorby's  Dig.  8  5454,  giving  dties 
the  power  "to  regulate  hotels  and  other  honses 
for  public  entertainment,"  a  city  may  regulate 
restaurants,  a  "restaurant"  being  an  estab- 
lishment where  refreshments  or  meals  may  be 
procured  by  the  public,  a  public  eating  house, 
a  "hotel"  being  a  house  for  entertaining  strang- 
ers or  travelers,  an  "entertainment"  being  a 
hospitable  proviaioo  for  the  wants  of  a  guesti 
especially  a  provision  for  the  table,  and  a  place . 
where  defendant  cooked  and  prepared  barbecue 
meals  and  delivered  tbem  to  aU  parts  of  the 
city,  kept  tables  and  chairs,  and  furnished  any 
one  meals  at  all  hours  and  displayed  a  sign 
was  a  "bouse  for  public  entertainment"  with- 
in the  statute  and  a  "restaurant"  witUn  the 
ordinance. 

[Ed.  Note.— For  other  cases,  see  Innkeepers, 
Cent  Dig.  8  2;  Dec.  Dig.  §  2.* 

For  other  definitions,  see  Words  and  Pbras- 
es.  voL  3.  pp.  2409,  2410;  voL  4.  pp.  3349, 
3360;  voL  a  p.  7680;  vol.  4.  p.  8369;  voL  7. 
pp.  6180,  6181;  vol.  8,  p.  7789.} 

Appeal  from  Circuit  Conrt,  Sebastian 
County;  Daniel  Hon,  Judge. 

Prosecution  by  City  of  Ft  Smith  against 
John  Guuter  for  running  a  restaurant  with- 
out a  license  in  violation  of  an  ordinance. 
From  a  Judgment  of  the  circuit  court  dis- 
charging defendant,  the  City  appeals.  Re- 
versed and  remanded. 

Vincent  M.  Miles,  of  Ft  Smith,  for  appel- 
lant T.  8.  Osborne,  of  Ft  Smith,  for  ap- 
pellee. 

SMITH,  3.  John  Gunter,  the  appellee,  was 
fined  in  the  police  court  in  the  city  of  Ft 
Smith  for  runnii^  a  restaurant  without  a 
license  in  violation  of  Ordinance  970  of  that 
city,  the  portion  of  which,  appUcaule  to  the 
case  at  bar.  Is  as  follows: 

"Be  it  ordained  by  the  city  council  of  the 
city  of  Fort  Smith,  Arkansas: 

"Se&  1.  That  the  license  hereinaftOT  nam- 
ed, shall  be  fixed,  Imposed  and  collected  at 
the  following  rates  and  sums,  and  It  shall  be 
unlawful  for  any  person,  or  penuns,  to  ex- 
ercise or  pursue  any  of  the  followlz^  voca- 
tions or  business  In  the  city  of  Fort  %nitb. 
Arkansas,  without  having  first  obtained  a 
license  therefor  from  the  proper  dty  author- 
ities md  having  paid  for  the  same  In  gold, 
silver,  or  United  Ststes  carrency.  •  •  * 

"Sec.  66.  Restaurant  For  each  restaurant 
$26  per  annum,  (IS  for  idx  months,  f3  Tper 
month." 

The  cause  was  tried  fn  the  conrt  bdow, 
after  an  appeal  had  been  taken  from  the 
judgment  of  the  police  conrt  of  the  of 
irt  Smith,  upon  the  following  agreed  state- 
ment of  facts: 

"It  Is  ^reed:  That  fbe  defendant,  Gun- 
ter, keeps  a  house  on  Garrison  avenue  In  the 
city  of  Fort  Smith,  In  which  he  has  and 
causes  to  be  cooked  and  prepared  barbecued 
meats,  and  sells  and  delivers  same  to  all 
parts  of  the  city,  keeps  tables  and  chairs. 


*For  oUier  eaV"  see  same  toslc  and  secUon  NtlBlBER  la  Dec.  DIs.  tt  Am.  Dig.  Ksy-No.  Series  *  Rep'r  Indexss 
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and  feeds  any  and  all  persons  who  desire  to 
eat  in  his  place  of  business,  furnishing  them 
meals  at  any  and  all  hoars,  that  he  keeps 
his  place  of  business  open,  barbecued  meat 
and  bread,  milk  and  coffee  with  proper  dish- 
es and  plates  and  other  means  for  serving 
the  barbecued  meat  and  bread  and  milk  and 
coffee  furnished.  That  on  the  sidewalk  and 
front  window  he  has  exhibited  tlie  following 
sign  In  large  letters: 

**  'Stop  and  try  our  barbecue. 
"  'Dinner,  16  cents. 
**  'Cofliae,  6  coitB. 
*■  'Milk,  6  cents. 
**  'Oity  Bari»ciie.  Family  Ordeni  a  Specialty.' 

"That  at  the  time  of  his  arrest  and  prose- 
cution in  the  city  court  he  was  carrying  on 
the  business  as  detailed  above.  That  he  had 
no  license  from  the  dty  of  Ft  Smith  to  car- 
ry on  said  business." 

The  court  made  the  following  declarations 
of  law  and  findings  of  fact:  "That  cities  and 
towns  have  no  power  to  tax  or  license  ex- 
cept such  as  Is  granted  by  the  laws  or  Con- 
stitution of  the  state.  (2)  That  under  sec- 
tion 5454  of  Kirbf's  Digest,  of  the  statute 
granting  cities  and  towns  power  to  regulate 
hotels,  and  other  houses  for  public  entertain- 
ment,' the  city  of  Ft.  Smith  has  no  power  to 
tax  a  restaurant,  and  the  ordinance  attempt- 
ing to  do  so  Is  void.  That  a  restaurant  is 
nether  a  hotel  nor  a  house  for  public  enter- 
tainment (3)  That,  if  such  power  to  tax 
restaurants  did  or  does  exist,  the  defendant, 
under  the  agreed  statement  of  tacta  in  this 
case,  was  not  running  a  restaurant,  but  was 
engaged  in  the  cooking  and  sale  ftf  barbecued 
meats,  and  that  the  feeding  of  the  public,  as 
shown  by  the  agreed  statement  of  facts,  is 
or  was  ln<ddent  to  his  business  of  pn^arins^ 
cooking  And  selling  barbecued  meatB.  Where- 
fore, it  la  coiwldared,  ordered,  and  adjudged 
by  the  court  that  the  defendant  be  dls- 
dharged." 

The  parties  hereto  agree  that  the  case  pre- 
sents three  questiotia  for  consideratlcm  aa 
follows: 

"(1)  Doea  a  Charge  of  |2S  per  year,  |15  for 
six  montba,  and  |3  per  monOi  for  'hotels 
and  other  houaes  for  public  entertainments 
amount  to  a  tax,  or  Is  it  a  regnlatl<m? 

"(2)  UndOT  the  power  to  relate  hotels 
and  other  houses  for  public  entertalnm^it,' 
haa  the  dty  of  Ft.  Stailth  tlie  power  to  reg- 
ulate a  restaurant? 

Does  Buch  a  place  aa  la  here  agreed 
on.  where  the  appellee  kept  'tables  and 
chairs  and  fed  any  and  all  persons  who  de- 
sired to  eat  In  his  place  of  business,  fur- 
nlahing  tbem  meals  at  any  and  all  hours,* 
amount  to  a  'house  for  public  entertainment' 
within  section  6454  of  Elrby'a  Digest  of  the 
Statutes  of  Arkansas?" 

[1,2]  Questions  similar  to  the  first  ques- 
tion have  been  discussed  In  a  number  of  de- 
cisions of  this  court  In  the  case  of  City  of 


FayettevUIe  v.  Carter,  62  Ark.  301,  12  S.  W. 
673,  6  li.  R.  A.  609,  which  Involved  the  va- 
lidity of  an  ordinance  of  the  dty  of  Fayette- 
ville,  forbidding  all  persons  to  drum  or  so- 
licit patronage  from  persons  who  arrive  on 
trains  for  any  hotel  or  boarding  bouse,  with- 
out having  first  obtained  a  license  to  do  so, 
by  paying  therefor  the  sum  of  $12.50,  the 
court  said :  "The  power  to  license  and  regu- 
late, granted  by  the  statute,  was  conferred 
solely  for  police  purposes;  and  municipal 
corporations  have  no  right  to  u^  it  as  a 
means  of  increasing  their  revenues.  They 
can  require  a  reasonable  fee  to  be  paid  for 
a  license.  The  amount  they  have  a  right  to 
demand  for  such  fee  depends  upon  the  ex- 
tent and  expeuse  of  the  municipal  supervi- 
sion made  necessary  by  the  business  In  the 
city  or  town  where  it  is  licensed.  A  fee  suf- 
flclent  to  cover  the  expense  of  Issuing  the 
license,  and  to  pay  the  expenses  which  may 
be  incurred  in  the  enforcement  of  such  po- 
lice Inspection  or  superintendence  as  may  be 
lawfully  exercised  over  the  business,  may  be 
required.  It  is  obvious  that  the  actual 
amount  necessary  to  meet  such  expenses  can- 
not, in  all  cases,  be  ascertained  In  advance, 
and  that  It  would  be  futile  to  require  any- 
thing of  the  kind.'  The  result.  Is,  if  the  fee 
required  Is  not  plainly  unreasonable,  the 
courts  ought  not  to  interfere  with  the  dis- 
cretion exercised  by  the  council  In  fixing  it ; 
and  unless  the  contrary  appears  on  the  face 
of  the  ordinance  requiring  It,  or  Is  establish- 
ed by  proper  evidence,  they  should  presume 
It  to  be  reasonable."  Other  cases  which  In- 
volve the  question  here  considered,  and  which 
follow  the  principle  stated  In  the  Carter  Oase, 
supra,  and  Arkadelphla  Lumber  Co.  t,  Arka- 
delphla,  66  Ark.  370,  19  S.  W.  1058;  Brew- 
ster T.  Fine  Bluer.  70  Ark.  28.  65  8-  W.  984; 
Carpenter  Little  Rock,  101  Ark.  288,  142 
&  W.  102;  Trigg  t.  Dixon,  96  Ark.  199,  ISl 
S.  W.  696,  Ann.  Cas.  1912B,  009.  We  cannot 
say,  and  It  doea  not  ai^iear,  that  the  fee  re- 
quired In  this  case  Is  unreasonablei 

The  second  and  tiilrd  questlona  may  be 
discussed  together.  It  la  settled  that  the  au- 
thority ot  the  dly  to  enact  an  oruinance  like 
the  one  under  consideration  must  plainly  ap- 
pear In  the  statute,  and  this  authority  will 
not  be  Inferred  flrom  terms  of  doubtful  or 
uncertain  Import  The  authority  for  tfaia 
ordinance  la  claimed  to  be  conferred  under 
the  provisions  of  section  6454  of  Kirby's 
Digest,  which  reads  as  follows:  "Sec.  5^. 
They  (city  councils)  shall  have  the  power  to 
license  regulate  or  prohibit  all  theatrical  ez- 
htbitlona  and  public  shows,  and  all  exhibi- 
tions of  whatever  name  or  nature.  Provid- 
ed, lectures  on  science,  historical  or  literary 
subjects  shall  not  be  included  within  the  pro- 
visions of  this  section;  to  regulate  or  pro- 
hibit the  sale  of  all  horses,  or  other  domes- 
tic animals  at  auction  In  the  streets,  alleys 
or  highways;  to  r^ulate  all  carts,  wagons, 
drays,  hackney  coaches,  omnibuses,  and  fer- 
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riea,  and  every  description  of  carriages  which 
may  be  kept  for  hire,  and  all  livery  stables ; 
to  regulate  hot^  and  other  houses  for  pub* 
He  entertainment,  and  to  regulate  or  to  pro- 
hibit ale  and  porter  shops  or  honses  and 
pablic  places  of  habltnal  resort  for  tippling 
and  intemperance,  and  to  declare  what  are 
sncfa."  That  i>art  of  the  section  which  will 
be  considered  here,  says  simply,  "to  regulate 
hotels,  and  other  houses  for  pablic  entertain- 
ment" It  is  seen  that  this  section  Is  at- 
tempting to  define  those  things  which  a  dty 
conncil  shall  have  power  to  license,  regulate, 
or  prohibit,  and  In  the  very  nature  of  things 
only  general  terms  are  employed.  Appellant 
undertook,  under  the  authority  of  ttils  sec- 
tion, to  regulate  restaurants  In  the  ordi- 
nance quoted.   Was  the  authority  conferred? 

[S-i]  It  is  contended  that  the  city  did  not 
undertake  to  regulate  hotels,  as  it  had  the 
right  to  do,  but  that  it,  without  authority, 
undertook  to  regulate  restaurants.  This  is 
not  a  revenue  measure.  It  would  be  Invalid 
if  it  were  such,  and  the  presumption,  there- 
fore, is  that  the  dty  council  t)ecame  ac- 
quainted with  the  conditions  of  that  city  and 
determined  that  regulation  of  restaurants 
was  necessary,  even  though  that  of  hotels 
was  no^  although,  of  course,  the  ordinance 
would  apply  to  any  restaurant  operated  In 
connection  with  a  hotel,  and  the  ordinance 
is  valid,  if  the  author!^  for  its  enactment 
was  conferred  by  the  section  quoted.  A  town 
or  clt7  council  can  exercise  only  such  pow- 
ers as  are  granted,  but  it  Is  not  required  to 
exercise  all  of  those  which  are  granted.  Web- 
ster's New  International  Dictionary  defines 
a  restaurant  as  "an  establishment  where  re- 
freshments or  meals  may  be  procured  by  the 
public;  a  public  eating  house."  And  accord- 
ing to  the  same  authority  a  hotel  Is  "a  house 
for  entertaining  strangers  or  travelers."  An 
"ratertalnment"  Is  defined  as  hospitable  pro- 
vision for  the  wants  of  a  guest,  especially,  a 
provision  for  the  table;  a  hospitable  repast, 
a  feast;  a  formal  or  elegant  meal  and  the 
words  feast,  banquet,  and  repast  are  given 
as  synonymous  of  "entertainment." 

The  purpose  of  all  statutory  construction 
fa  to  ascertain  the  legislative  intent,  and  that 
intent  must  be  given  effect  when  ascertained. 
After  naming  various  subjects  of  municipal 
control,  section  5454  closes  with  a  grant  of 
power,  which  relates  to  the  subjects  of  sleep- 
ing, eating,  and  drinking.  These  are  all  nec- 
essarily public  places  and  are  run  as  such, 
and  were  deemed  by  the  Legislature  as  prop- 
er subjects  of  regulation.  This  section,  5454, 
was  prepared  for  the  cities  and  Incorporated 
towns  of  the  state,  and  the  phrase,  "and 
other  houses  of  public  entertainment,"  would 
practically  be  meaningless,  If  it  did  not  re- 
fer to  those  places  where  meals  were  served 
to  the  public.  It  is  a  general  principle  of 
oonstructlon,  that,  where  general  words  fol- 
low particular  ones,  the  general  words  most 
be  constmed  aa  appllcaUe  to  persons  or 


tilings  of  the  same  Idnd  or  species.  But  In 
volume  6  of  Words  and  Phrases,  p.  5071,  the 
word  "other"  Is  defined.  It  was  there  said: 
"The  rule  of  ejusdem  'generis  is  by  no  means 
a  rule  of  universal  application,  and  its  use 
is  to  carry  out,  not  to  defeat,  the  legislative 
Intent.  When  it  can  be  seen  that  the  par- 
ticular word,  by  which  the  general  word  Is 
followed  was  Inserted,  not  to  give  a  coloring 
to  the  general  word,  but  for  a  distinct  object, 
then  to  carry  out  the  purpose  of  the  statute, 
the  general  word  ought  to  govern.  It  is  a  mis- 
take to  allow  the  rule  to  pervert  the  construc- 
tion." State  V.  Broderick,  7  Mo.  App.  19.  And 
under  the  same  title  it  was  also  said  that 
the  word  "other"  Implies  something  addition- 
al. Michel  V.  American  Cent.  Ins.  Co.,  17 
App.  Div.  87,  44  N.  Y.  Supp.  S32.  And,  as  a 
further  definition  of  the  word  "other,"  the 
following  quotation  from  the  case  of  Hyatt  v. 
Allen,  54  Cnl.  353,  Is  given:  "Other"  as  used 
in  the  Constitution  (article  6,  |  4),  providing 
that  the  Supreme  Court  shall  have  power  to 
issue  writs  of  mandamus,  certiorari,  prohibi- 
tion, and  habeas  corpus,  and  all  other  writs 
necessary  or  proper  to  the  complete  exercise 
of  its  appellate  jurisdiction,  is  equivalent  to 
"different  from  those  which  have  been  speci- 
fied." "Other"  does  not  mean  the  same  as 
the  word  "also.**  Webster's  definition  of 
"other"  is  "different  from  that  which  has 
been  specified."  Worcester's:  "Not  the  same; 
not  this  or  these ;  different."  Of  the  visitors 
to  these  cities  and  towns,  some  are  there 
long  enough  to  become  guests  of  a  hotel,  oth- 
ers need  only  the  accommodations  of  eating 
houses,  but  there  might  exist  a  necessity  for 
the  regulation  of  these  eating  houses  which 
did  not  exist  with  regard  to  hotels.  But  of 
thla  the  town  council  must  judge.  Under 
the  facts  here  recited,  a  very  extensive  menu 
was  not  provided,  but  It  was  a  public  eating 
house,  and  therefore  a  house  for  public  en- 
tertainment within  the  meaning  of  the  sec- 
tion above  quoted.  It  would  appear  that 
there  was  as  great  necessity  for  the  rela- 
tion of  a  place  where  meats  were  barbecued 
and  served  at  any  and  all  hours,  as  there 
would  be  for  any  other  place  of  entertain- 
ment of  that  Idnd.  Moreover,  it  has  been 
held  in  the  case  of  Bunn  v.  Johnson,  77  Mo. 
App.  506,  that:  "An  inn  or  hotel  is  a  place 
where  the  proprietor  makes  it  his  business 
to  furnish  food  or  lodging,  or  both,  to  travel- 
ers. To  establish  the  relation  of  landlord 
and  guest,  the  traveler  must  visit  the  hotel 
for  the  purpose  of  availing  himself  of  the 
entertainment  offered;  that  is,  to  obtain  re- 
freshments or  lodging."  But  whether  that 
definition  Is  too  broad  need  not  be  determin- 
ed here,  for  we  are  of  opinion  that  the 
islature  Intended  to  and  did,  by  the  section 
quoted,  confer  the  right  to  regulate  restaur^ 
ants,  and  that  appellee's  place  Is  a  restaur- 
ant 

Accordingly  the  Judgment  of  the  court  li 
reversed,  and  the  cause  remanded. 
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SOUTHERN  PRODUCE  CO.  v.  TEXAR- 
KANA  GAS  &  ELECTRIC  CO. 
(Supreme  Court  of  Arkansas.    Feb.  17,  1913.) 

1.  Stbeet  Railboads  (f  67*)— RKCONBTBnC- 
TioN  or  Tbaoks— Obstbdction  of  Stebets— 
Neoli6bnce— Evidence— Sdffxciency. 

Evidence  held  not  to  show  that  a  etreet 
railway  company,  reconstructinff  ita  tracks  in 
the  streets,  was  negligent,  either  in  failing  to 
provide  necessary  crossings,  or  in  making  em- 
bankments or  excavations,  and  was  not  liable 
for  the  destruction  of  property  by  fire  caused  by 
the  delay  in  fire  department  reaching  the  prop- 
erty in  time  to  extinguish  a  fire. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Gent  Dig.  SS  136-143;  Dec.  Dig.  §  57.*] 

2.  STBBKT  RaILBOADS  ($  44*)  —  BSCONSTBUG- 
TION  OF  TBACKS— OhsTBUCTION  OF  STREETS. 

A  street  railway  company,  reconstructing 
Its  tracks  in  the  streeta  of  the  city  as  authoriz- 
ed by  Its  fraochlBe,  need  not  anticipate  and  pro- 
vide against  QDusnal  and  extraorainary  emer- 
gencies, but  need  only  provide  crossings  suffi- 
cient for  ordinary  travel. 

[Eld.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  §|  93-95;  Dec  Dig.  S  44.*] 

3.  SiVBBT   RAILBOADS    (|    44*)— RSCOHBTBUC- 

noN  ov  Tracks— Obstbuction  or  Stbbbtb 
—Nequobncb— Evidence— SumciEncT. 
Where  the  driver  of  a  hook  and  ladder 
wagon  of  the  fire  department  of  a  city  carrying 
a  cnemical  machine  did  not  attempt  to  have  the 
employes  of  a  street  railway  reconstructing  the 
tracks  move  a  work  train  from  a  crossing  while 
on  bis  way  to  a  fire,  but  he  hurried  on  towards 
the  fire  and  drove  into  the  excavation  in  front 
of  the  burning  building  and  pulled  out,  and  was 
not  delayed  in  getting  to  the  fire,  and  the  un- 
disputed evidence  showed  that  the  chemical  ap- 
pliance  could  not  have  been  used  for  want  of 
men  to  handle  the  hose,  the  obstruction  by  the 
work  train  and  the  excavation  in  Uie  street  in 
front  of  the  burning  building  were  not  the 
proximate  cause  of  ue  losB  ox  the  building  by 
fire. 

[Bd.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  ||  93-95;  Dec.  Dig.  S  44.*] 

Appeal  from  Circuit  Court,  Miller  County; 
Jacob  M.  Carter,  Judge. 

Action  by  the  Southern  Produce  Company 
against  the  Tezarkana  Gas  ft  Electric  Com- 
pany. From  a  Judgment  for  defendant, 
plaintiff  appeals.  Affirmed. 

This  Is  a  suit  by  the  appellant  against  the 
appellee,  to  recorer  damages  which  appel- 
lant allured  It  had  sustained  by  a  Are  which 
destroyed  its  produce  and  goods  of  the  value 
of  $6,000;  that  the  fire  department  could, 
and  would,  have  extinguished  the  fire  but 
for  the  negligence  of  the  appellee  In  blockad- 
ing the  streets  in  fronC  of  appellant's  place 
of  business  so  that  the  vehicles  of  the  fire 
department  were  prevented  from  getting  to 
appellant's  house  In  time  to  extinguish  the 
flames;  that  the  appellee  "was  engaged  at 
the  time  In  double-tracking  Its  street  railway 
along  Broad  street  and  up  Hazel  street.  In 
Texarkana,  and  that  It  negligently  and  care- 
lessly tore  up  the  street  crossings  on  Broad 
street  and  at  Third  on  Hazel,  piled  the  dirt 
from  the  excavation  along  the  streets,  and 
rendered  them  impassable,  and  left  no  tem^ 
porary  crossings  or  way  for  vehicles  to  get 


to  the  south  side  of  Broad  street  where 
plaintiff's  business  house  was  loca.ed."  The 
appellee  (defendant)  answered,  denylug  spe- 
cifically the  material  allegations  of  appel- 
lant's (plaintiff's)  complaint,  and  alleging 
that  the  work  that  it  was  doing  was  by  vir- 
tue of  the  authority  of  the  city  council  of 
Texarkana,  that  the  work  was  done  In  a 
proper  and  skillful  maimer,  and  that  what- 
ever delay  there  was  in  reaching  the  fire 
was  not  because  of  any  obstructions  pro- 
duced by  the  appellee,  but  because  of  lack 
of  prudence  on  the  pert  of  the  flremen  them- 
selves In  reaching  the  place  where  the  fire 
occurred,  and  that  the  alleged  negligence 
complained  of  in  plaintiff's  complaint  was 
not  the  proximate  cause  of  the  injury.  At 
the  conclusion  of  the  testimony  the  court  in- 
structed the  Jury  to  return  a  verdict  in  favor 
of  the  appellee.  AK»eUant  duly  prosecutes 
this  appeaL 

H.  S.  Powell,  of  Camden,  and  Simms  & 
Cella,  of  Texarkana,  for  appellant  William 
H.  Arnold,  of  Texarkana,  for  appellee. 


WOOD,  J.  (after  stating  the  facts  as 
above).  [1]  If  appellee  was  liable,  it  was 
because  that  in  reconstructing  and  r^mlrlng 
Its  railroad  track  In  the  city  of  Texarkana 
It,  as  alleged  in  the  complaint,  **n^l^ntly 
and  carelessly  tore  up  the  street  crossliiga 
on  Broad  street  and  at  OThlrd  on  Hacel 
street,  and  piled  the  dirt  from  the  excava- 
tions alon^  the  streets  ^and  rendered  them 
impassably  and  left  no  temporary  croaslnKS 
or  way  for  vehldes  to  get  to  tiie  south  side 
of  Broad  street,  where  plalntUTs  bnabiess 
house  was  located.'* 

The  testimony  is  eneedingly  volnmlnons, 
and  we  shall  not  undertake  to  set  it  forth 
In  detail.  Suffice  it  to  say,  on  behalf  of  the 
appellee  tile  testimony  showed  that  It  was 
reconstructing  and  repairing  its  railway  and 
laying  its  tracks  throus^  the  street  in  the 
most  a^rored  and  aklllfnl  manner  of  mod- 
ern construction,  and  under  tbe  snpOTvlsion 
of  skiltfnl  oiglneers.  The  aivellee  under 
its  franchise  from  the  city  was  authorized 
"to  make  aU  necessary  exoiTations  in  order 
to  construct  the  tracks  and  to  do  and  per- 
form all  things  necessary  or  desirable  In  the 
establishm^t  and  operation  of  Its  railroad,** 
provided  "that  the  streets  should  not  be  xiaeS 
so  as  to  unnecessarily  delay  traffic."  It  had 
"the  right  to  maintain  a  single  or  double 
track  of  electric  railway  and  car  system 
throughout  the  dty  of  Texarkana,  Arkan- 
sas." It  was  shown  by  the  uncontradicted 
evidence  that  the  work  that  appellee  was 
undertaking  to  do  In  laying  its  double  track 
could  not  be  done  In  the  most  expeditious 
and  approved  way  by  simply  laying  one 
block  at  a  time,  but  It  would  be  necessary  to 
Include  several  blocks  at  a  time  In  the  work 
that  mis  being  done.  The  work  of  excavat- 
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Ing  necessarily  iDvolved  taking  ont  dirt  and 
piling  material  on  each  side  of  the  track, 
bat  tMs  was  done  in  such  manner  as  to 
leave  space  from  21^  to  25  feet  wide  for 
TeMclea  to  pass  on  each  side  of  the  track. 
Temporary  crossings  at  the  Intersection  of 
other  streets  with  Broad  street  were  put  in. 
They  were  made  of  cross-ties,  which  were 
placed  level  with  the  rails,  and  were  16  feet 
wide.  Appellant  contended  that  these  cross- 
ings were  too  narrow  for  the  large  automo- 
bUes  called  the  "Robinson  Machine,"  and 
otber  aatomobile  cars  bearing  engines,  hotie, 
chemicals,  and  other  necessary  equipment 
for  the  extlngnlshment  of  fire,  to  cross  from 
the  north  side  of  the  track  where  they  were 
situated  to  the  south  side  where  appellant's 
store  was  located.  There  was  no  temporary 
crossing  at  the  intersection  of  Hazel  street 
and  Broad  street,  nearly  opposite  tbe  ai^l- 
lant's  place  of  business,  where  the  fire  oc- 
curred; but  this  was  because  the  work  was 
constantly  going  on  at  that  place,  and  It 
was  impossible  to  maintain  the  crossing 
while  the  men  were  engaged  In  the  necessary 
work  of  laying  the  track.  Material  neces- 
sary for  the  special  work  on  the  track  at 
the  intersectl<Hi  of  Broad  and  Hazel  streets 
was  placed  there  on  the  evening  of  the  Are, 
to  be  nsed  In  constructing  the  track.  The 
men  were  at  work  ttete  that  night  when  the 
fire  occurred.  Excavating  was  going  on,  and 
the  work  train  was  being  used  along  Hazel 
street  from  Broad  streeL  Crossings  of  the 
kind  Indicated  were  at  all  the  street  cross- 
ings on  Broad  street,  except  as  above  indi- 
cated, where  Hazel  opened  Into  Broad. 

Appellant  contends  that  but  for  the  exca- 
vation and  embankment  thrown  up  by  the 
defendant,  and  the  narrow  crossings  of  the 
streets  on  the  night  of  the  flre,  the  "big 
BoMnsMi  machine*  wonld  have  arrived  at 
the  building  In  ample  time  to  have  been  able 
to  have  extinguished  the  flre,  and  thus  to 
have  prevented  the  Injury  to  appellant  of 
wUch  It  complains.  There  is  testimony  of 
one  witness  to  this  ^ect;  hat,  giving  this 
testimony  its  strongest  probative  forc^  still 
it  Is  not  sufficient  to  ^w  that  appellee  was 
negligent  in  the  manner  in  which  It  was 
d<^g  the  work  In  hand.  The  Robinson 
machine  was  dkown  to  liave  had  a  wheel 
base  of  ISS  inches  ttom  hub  to  hub.  This 
madilne  could  have  crossed  a  16-foot  cross- 
ing, and  had  a  qiace  of  something  over  S 
feet  to  ajMxe.  On  the  night  in  question  the 
evldraoe  shows  that  one  other  large  automo- 
bile. bMTti^c  the  diemlcal  tank,  hose,  etc., 
did  pass  over  the  crossing  at  Walnut  street, 
at  which  the  driver  of  tlie  Bt^inson  machine 
might  have  crossed  on  the  night  of  the  fira 
This  machine  was  144  inches  at  the  bas^ 
lacking  only  a  iew  inches  of  b^g  the  width 
of  the  Robinson  machine.  So  it  indlsputa- 
Uy  appears  from  the  physical  facta  that  the 
RoMnaon  machine  could  liave  passed  over 
the  crossing.    There  was  no  negligence. 


therefore,  upon  the  part  of  the  appellee  in 
not  making  its  temporary  crossings  wider 
than  16  feeL  That  was  suffldent  width  for 
the  passage  of  an  ordinary  vehicle,  and  even 
of  these  automobiles  of  extraordinary  size 
that  were  in  use  by  the  flre  department  of 
Texarkana. 

[2]  Appellee,  in  the  work  of  repairing  Its 
track,  was  not  required  to  anticipate  and 
provide  against  unusual  and  extraordinary 
emergencies.  It  was  sufficient  for  It  to  pro- 
vide crossings  that  were  suffident  for  the 
usual  and  ordinary  travel.  But  even  In  this 
case  It  is  undisputed  that  the  crossings  were 
sufficient,  not  only  to  accommodate  all  ve- 
hicles of  the  usual  size,  but  even  these  auto- 
mobile flre  engines  of  extraordinary  dimen- 
sions. So  we  are  of  the  opinion  that  the 
nncontroverted  evidence  shows  that  there 
was  no  negligence  on  the  part  of  appellee, 
either  in  falUng  to  provide  necessary  cross- 
ings, or  in  the  matter  of  embankments  and 
excavations.  Appellee,  according  to  the  un- 
disputed evidence,  was  doing  a  work  that 
was  necessary  to  be  done,  and  doing  it  ac- 
cording to  the  most  approved  methods,  and 
was  not  negligent,  even  If  what  It  did,  or 
failed  to  do,  was  the  proximate  cause  of  the 
loss  to  appellant 

[3]  It  was  contended  on  the  part  of  the 
appellant  that  a  hook  and  ladder  wagon,  i 
which  also  carried  on  it  a  chemical  machine, 
hose,  etc.,  and  drawn  by  horses,  was  delay- 
ed In  reaching  the  flre  by  reason  of  a  work 
train  that  was  on  the  crossing  between  Ha- 
zel and  Third  streets  at  the. time  the  alarm 
of  flre  was  given,  and  at  the  time  the  hook 
and  ladder  vehicle  reached  this  crossing. 
But  there  was  no  attempt  on  the  part  of 
the  driver  of  the  hook  and  ladder  wagon  to 
have  the  employ^  of  appellee  move  this 
work  train,  five  cars  in  length,  away  from 
over  the  crossing.  The  driver,  instead  of 
doing  thl^  hurried  on  towards  the  flre  and 
drove  into  the  excavation  in  front  at  tfad 
building;  but  he  pulled  out  and  was  not  de- 
layed in  gettii^  to  the  flre.  The  uncontra- 
dicted evidence  Showed  that  it  required  two 
men  to  use  the  chonical  taiA,  one  to  pump 
it,  and  the  other  to  handle  the  hose.  The 
r^nlar  driver  of  the  hook  and  ladder  wag(m 
was  not  on  duty  that  night,  and  the  driver 
who  drove  the  vagon  to  the  seme  of  the 
flre  was  not  fandUar  with  the  work  of  using 
the  chemical  tank.  It  contduslvtiy  appears 
that,  even  if  Qie  driver  bad  taken  this  hook 
and  laddor  wiMSon  in  front  of  the  building 
at  the  time  the  flre  started,  lie  could  not 
have  nsed  it,  and  m  Ha  failure  to  get  It, 
there  earlier  could  not  have  been  the  proxi- 
mate cause  of  tiie  loss  to  appellant  The 
dtemlcal  tank  <m  this  hook  and  ladder  wag- 
on could  not  have  beoi  brought  into  conunls- 
slon  even  if  the  wagon  had  not  been  ob- 
structed by  the  vrork  train  and  If  it  had  not 
gone  into  the  excavation  In  the  street  in 
front  of  the  burning  building. 


Digitized  by 


186 


164  80UTHWE8TBBN  HBFORTBB 


(Ark. 


.  In  onr  opinion,  the  testimony  wboUy  falls 
to  inroTe  the  allegations  of  tlie  complaint 
The  jndsnunt  U  affirmed. 


HeALLISTEB  et  al.  v.  ST.  LOUIS,  I.  M.  & 

8.  EY.  CO. 
iSnpreme  Court  of  Arkansas.    Feb.  17,  1913.) 

1.  NnisANCE  (8  50*) — Obstbdction— Measubk 

OF  DAHA.0E8. 

Where  the  fllling  ap  by  a  railroad  company 
of  an  old  drain  in  its  track  and  the  constmctioa 
of  a  trestle  for  a  new  outlet  for  water  was  of 
a  permanent  character,  and  its  conatniction  and 
-continaance  were  necessarily  injarioua  to  adja- 
cent land,  the  entire  damages  were  recoTerable 
at  once. 

[Ed.  Note.— For  other  cases,  see  Nnisance, 
Cent.  Dig.  S  125 ;  Deci  Dig.  {  60.*] 

2.  Waters  and  Water  Coubses  (5  179*)— Ob- 
ffTBCCTiON— Nuisance— Action— Issues. 

Where,  in  an  action  against  a  railroad 
company  for  injuries  to  crops  on  adjacent  land 
cansed  by  the  overflow  of  water  ot»tracted  by 
the  company,  the  answer  alleged  that  the  im- 
provement causing  the  damages  was  permanent, 
and  plaintiff  replied  that,  if  the  construction 
was  of  a  permanent  character,  the  land  would 
be  damaged  in  a  ivecific  sam,  and  praying  for 
such  damages,  and  ^e  evidence  showed  that  the 
improvement  was  necessary  to  protect  the  rail- 
road bed,  and  that  the  improvement  caused  dam- 
ages, the  issue  of  the  amount  of  permanent 
damages  to  the  land  must  be  submitted  to  the 
jury. 

[EM.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  S§  244^50;  29ft-258, 
2((a,  264 ;  Dec.  Dig.  S  179.*] 

3.  Nuisance  ({  63*)— Permanent  Noisancb — 

QUBSTIOH  rOB  COUBT— DAMAOKft— QUBSTION 
rOK  JUKT. 

Thfe  court  most  determine  as  a  question  of 
taw  whether  the  character  of  a  nuisance  com- 
plained of  is  permanent,  but  the  jury  must  de- 
termine the  amount  of  the  permanent  damages. 

[EA.  Note. — For  other  cases,  see  Nuisance, 
Gent  Dig.  I  129;  ETec.  Dig.  {53.*] 

4.  Waters  akd  Wateb  ConaaBB  (S178*)— Ob- 

STBDCnONB  or  Wateb  GOUBBES--¥BBlCAirENT 

DAMAOES—OrFER  OF  ElVIDENCB. 

Where  plaintiff  sued  a  railroad  company  for 
injuries  to  crops  caused  by  overflow  of  water 
obstructed,  his  offer  to  prove  the  permanent 
damages  to  the  land,  the  pleadings  having  raised 
the  i^ne  whether  the  improvement  complained 
of  was  permanent,  was  !□  apt  time,  and  the 
refusal  to  permit  him  to  prove  the  amount  of 
the  permanent  danmges  and  in  directing  a  ver- 
dict i^inst  him  was  erroneous. 

[Ed.  Note.— For  other  caoas.  see  Waters  and 
Water  Courses,  Cent  Dig.  H  261-^65;  Dec 
Dig.  S  178.*] 

Appeal  from  Olrcnlt  Court,  Clark  County ; 
Jacob  M.  Carter,  Judge. 

Action  by  Andrew  McAllister  and  another 
against  the  St  Louis,  Iron  Mountain  & 
Southern  Railway  Company.  From  a  Judg- 
ment for  defendant,  plaintiffs  aiq;>eal.  Re- 
rersed  and  remanded. 

The  appellants  were  the  owners  of  certain 
farm  lands  in  Clark  county.  The  appellee  Is 
a  railroad  corporation,  having  a  line  of  road 
running  through  these  lands.  The  appel- 1 
lants  sued  the  appellee,  setting  up  that  ap- 1 


peHee  had  negl^^tly  closed  a  certain  drain 
and  opened  a  culvert  tbrongh  its  roadbed  on 
appellant's  land,  and  that  by  reason  of  such 
negligence  on  July  16  and  on  August  15, 
1911,  appellant's  crops  were  greatly  damaged 
and  destroyed  on  account  of  heavy  rainfalls 
occurring  on  the  above  dates,  respectively. 
The  damages  to  the  crops  were  spedfled,  ag- 
gregating $1,152,  for  wUdi  aivellantB  prayed 
Judgment 

The  appellee  denied  the  allegations  as  to 
the  negligent  construction  of  the  drain  and 
culvert,  and  denied  the  damages,  and  set 
ap  that  it  "did  open  the  culvert  complained 
of,  that  the  said  culvert  la  a  permanent  im- 
provement made  for  the  protection  of  its 
roadbed;"  and  alleged  that,  if  appellants 
"havo  sustained  damages.  It  was  by  reason 
of  the  permanent  improvement  of  its  road- 
way, and  that  the  only  damage  is  the  de- 
crease In  the  market  value  of  their  land  by 
said  permanent  Improvement"  The  prayer 
was  that  "if  Judgment  be  rendered  against  It 
that  It  be  for  the  decrease  in  the  market  val- 
ue of  the  lands,  and  not  for  damages  to 
crops  grown  thereon."  Appellants  replied  to 
the  answer,  denying  that  it  was  necessary 
to  construct  the  drain  and  culvert  In  the 
manner  alleged,  and  stating  that  "If  It  should 
be  determined.  In  accordance  with  the  alle- 
gations and  prayer  of  defendant's  answer, 
that  plaintiffs  are  entitled  to  permaneoit 
damages  only,  then  tbey  allege  that  they  had 
77  acres  in  the  tract  described  in  the  com- 
plaint, the  value  of  which  will  be  damaged 
by  the  continuance  of  said  new  opening,  if 
same  is  permitted  to  remain,  and  that  said 
lands  would  be  damaged  98,000,**  and  con- 
cluding with  the  iwayer  that,  *%t  permanent 
damages  only  are  to  be  allowed,  they  pray 
for  alternate  relief  for  $3,600." 

There  was  testimony  on  behalf  of  the  ap- 
pellants tending  to  show  that  in  Bfoy,  1910, 
appellee  constructed  a  culvert  under  its 
trac^  and  at  the  same  time  closed  an  old 
drain  on  the  lands  of  appellants  that  ran 
under  its  tracks.  Appellants*  flarm  lands  lay 
on  both  sides  €t  the  railroad.  Before  the 
old  drain  was  closed  and  the  new  culTwt 
constructed,  the  water  would  back  iv  a  lit- 
tle, but  "would  run  off  easily  as  soon  as  it 
could  get  through  the  old  drain."  In  1011 
there  was  "an  awful  rain&ll.  The  water 
hit  the  sills  of  the  trestlfc"  The  water  stay-- 
ed  on  the  land  three  or  four  days,  damaging 
appellants'  crops,  wtdcti  damages  are  sped- 
fled.  There  was  testimony  tending  to  show 
that  the  land  was  wettra  since  the  trestle 
was  constructed  than  It  vras  before.  Before 
the  trestle  was  constructed,  the  water  was 
not  precipitated  on  the  land  as  It  is  now, 
and  It  did  not  stand  there  as  It  did  in  1911, 
when  the  damage  to  the  cro[>s  occurred.  The 
testimony  on  behalf  of  the  appellee  tended 
to  show  that  the  trestle  complained  of  was 
put  in  because  of  a  necessity  for  a  change 
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of  drainage  along  appdlee's  track  throagh 
appeUants'  land  at  the  point  eomplalned  of 
Ttae  old  drain  was  dosed,  and  the  new  tres- 
tle under  t&e  track  was  pnt  In  at  the  point 
eomplalned  of  to  prerent  danger  to  traffic 
and  water  mate  to  the  track.  It  Is  abso- 
Intel7  essential  fbr  the  railroad,  In  order  to 
IHTotect  its  roadbed  and  render  It  safe,  to 
maintain  this  cnlrart  The  lowest  point  for 
the  natural  drainage  Is  where  the  new  cnl- 
Tot  was  located.  It  was  Installed  to  be  a 
pnmanmt  improvement,  and  was  necessary 
to  protect  the  tnt^  at  ttiat  ptdnt"  Another 
witness  testified  that  "this  new  opeDing  was 
In  the  naton  of  a  betterment  to  forestall 
pos^le  washoDts  and  to  take  can  of  snch 
conditions  as  we  had  In  1805  and  1908."  The 
record  shows  that  "at  the  trial  the  iriaintlfE 
offered  to  prove  what  would  have  been  the 
permanent  damages  to  plalntlffiB'  laud,  pro- 
vided the  court  should  hold  that  th^  were 
onl7  entitled  to  recover  permanent  damages 
to  the  land,  and  not  damages  to  the  crop  of 
1911.  The  said  witnesses  were  ready,  to  tes- 
titj  as  to  the  amount  of  said  permanent 
damages  to  tbe  land,  but  the  coart  refused 
to  allow  tbem  to  do  so,  and  to  tbls  refusal 
plaintiffs  at  the  time  excepted  and  asked 
that  their  exceptions  be  noted  of  record, 
which  was  done." 

The  court  Instructed  the  Jury  to  return  a 
verdict  for  the  defendant.  The  appellants 
excepted  to  the  court's  peremptory  Inatnic- 
tlon.  From  a  judgment  in  favor  of  the  ap- 
peUee,  appellants  duly  iwosecute  this  appeeL 

John  H.  Crawford,  of  Arkadelphla,  for  ap- 
pellants. S.  B.  Kinswortby,  B.  B.  Wiley, 
and  W.  G.  Rlddlck,  all  of  Little  Bock,  for 
an>olleeL 

WOOD,  J.  (after  stating  the  facts  as 
above).  [1]  The  evidence  showing  the  char- 
acter of  tbe  obstruction  to  the  flow  of  water 
through  appellants*  land  and  the  consequent 
^ect  thereof  was  nndlsputed.  This  teati- 
mony  showed  that  the  filling  up  of  the  old 
drain  and  the  construction  of  tbe  trestle  for 
a  new  outlet  for  the  water  was  of  a  perma- 
nent duiracter,  and  that  its  construction  and 
continuance  were  necessarily  Injurious  to  ap- 
pellants* land.  The  testimony  brings  the 
present  case  clearly  within  the  doctrine  of 
this  court  as  announced  In  St  L.,  I.  M.  ft  S. 
By.  Co.  V.  Biggs,  62  Ark.  240,  12  S.  W.  331, 
6  L.  B.  A.  804,  20  Am.  St  Bep.  174,  when 
we  said:  "Whenever  the  nuisance  la  of  a 
permanent  character  and  Its  construction 
and  continuance  are  necessarily  an  Injury, 
the  damage  Is  original,  and  may  be,  at  once, 
fnlly  compensated."  See  to  same  effect  St 
I^,  I.  M.  ft  S.  By.  Ca  V.  Anderson,  02  Ark. 
300,  35  8.  W.  791;  Turner  v.  Overton,  88 
Ark.  400,  111  S.  W.  270,  20  U  B.  A.  (N.  S.) 
8M;  St  Francis  Levee  District  v.  Barton,  92 
Ark.  411,  123  S.  W.  382,  25  L.  B  A.  (N.  S.) 


645, 135  Am.  St  Bep.  191;  Kelly  v.  K.  a  So. 
By.  Gc  92  Ark.  485,  12S  S.  W.  884;  St  L., 
I.  M.  ft  S.  By.  Go.  T.  Sfagness,  98  Ark.  48, 123 
S.  W.  786. 

[2]  Under  the  pleadings  and  the  undlQrat- 
ed  evidence,  the  court  erred  In  directing  a 
verdict,  but  It  should  have  permitted  ai^l- 
lants  to  prov^  as  they  offered  to  do,  the 
amount  of  the  permanent  damages  to  their 
land  by  reason  of  the  nuisance  complained 
of:  The  request  and  the  offer  were  sufficient- 
ly qwdflc  under  the  pleadings.  The  court 
was  asked,  and  It  was  its  duty,  under  the 
evidence,  to  And  whether  or  not  ttie  nuisance 
was  of  a  permanent  character,  and  under  the 
uncontroverted  facta  It  should  have  declared 
that  the  nuisance  was  permanent  and  grant- 
ed the  request  of  appellants  to  permit  them 
to  show  the  extent  of  the  damage  which 
they  bad  incurred  1^  reason  of  such  nui- 
sance. Appellee's  answer,  In  whldi  It  set  up 
that  the  damages  sostalned  by  aroellanta 
were  "by  reason  of  the  permanent  Improve- 
ment ot  appellee's  roadway  resulting  tn  the 
decrease  In  the  market  value  of  appellants' 
land  by  said  permanent  improvement"  and 
appellants*  reply  to  this,  In  wbl<di  they  also 
claimed  that,  'if  the  nuisance  was  of  a  pn- 
manent  character,  the  lands  would  be  dam- 
aged in  the  sum  of  ^500,"  and  praying  for 
such  damage,  were  sufficient  to  have  the 
cause  sent  to  the  Jury  on  the  issue  of  the  ex- 
tent of  appellants'  damages.  Under  the  plead- 
ings and  the  evidence,  the  court  should  have 
treated  the  case  as  one  Instituted  to  ascer- 
tain the  amount  of  the  damages  to  appel- 
lants, if  any,  by  reason  of  the  filling  of  the 
old  drain  and  the  construction  ot  the  cul- 
vert 

[3]  It  was  a  question  of  law  for  the  court 
to  declare  that  the  character  of  the  nuisance 
complained  of  was  permanent,  but  it  was  an 
Issue  for  tbe  Jury  as  to  the  amount  of  tbe 
damages. 

[4]  The  appeUants  were  in  apt  time  in 
their  offer  to  introduce  evidence  to  show  the 
amount  of  their  damages,  and  the  court  erred 
in  refusing  them  that  privilege  and  In  di- 
recting a  verdict  in  favor  of  the  appellee. 

The  Judgment  for  the  error  indicated  is 
therefore  reversed,  and  the  cause  Is  remand- 
ed for  a  new  trial. 


HABPEB  et  aL  V.  HcOOOOAN  et  aL 
(Supreme  Court  of  Arkansas.   Feb.  10^  1918.) 

1.  Husband  and  Wifb  (J  171*)— Separate 

PSOPEBTT— MOBTQAQE  BT  WiFE. 

A  wife  may  mortgage  her  separate  prop- 
erty to  secure  the  payment  of  her  hosband^s 

debt 

[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  H  871-721,  960,  951; 
Dec.  Dig.  8  171.*] 

2.  Deeds  (Sf  71,  72*)— Dukess— UNOxni  Iw- 
VLUBNCB— BZEBCISS  BT  HuSBAND. 

Duress  or  undue  influence  exerdsed  by  a 
l^usband  over  his  wife  to  procure  her  to  sign 
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a  deed  vfll  not  Tidate  it  If  tiie  grantee  has 
no  koowledge  thereof. 

Note.— For  other  caseii-iee  Deeds,  Gent. 
Dig.  U  183-188,  190-199;  Dec.  Dig.  If  71. 
72.*] 

8.  Husband  and  Win  (|  169*>— Tbuht  Deed 

—ExscuTioN— Parties. 

A  trust  deed  was  drawn  as  if  the  husband 
owned  the  land,  but  hia  wife,  M.,  joined  in  the 
following  recitals:  "And  I.  M.,  •  *  •  for 
the  consideration  and  tbe  pnrposeB  aforesaid, 
do  hereby  Join  with  my  said  bnsband  in  the 
ezecntlon  of  this  deed  and  do  bargain,  grant, 
sell,  and  convey  onto  the  said  P.  &■  trustee 
*  *  *  all  my  right  of  homestead  in  aaid  prop- 
erty, present  and  prospective,  and  for  and  on  my 
own  part  and  behalf,  do  hereby  freely  and  fally 
relinquish  and  release  unto"  grantee  "all  my 
right  and  claim  to  dower  in  and  to  the  afore- 
granted  aod  bargained  premises."  Held,  that 
the  wife,  who  was  the  actual  owner  of  the 
land,  by  Joining  in  such  recitals,  conveyed  the 
fee. 

[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  SI  660-670,  948,  861; 
Dec  Dig.  S  168.  •] 

4,  HoRTOAOES  (I  424*)— ENroBCBitEHT— Lim- 
itations—"Third  Party." 

Tbe  wife  of  the  maker  of  a  note,  which 
was  secured  by  a  trust  deed  on  land  actually 
ovrned  by  the  wife,  who  joined  In  tbe  execn- 
tion  of  the  deed,  was  not  a  "third  party"  to 
the  debt  and  trust  deed  within  Klrby's  Dig.  fi 
6399,  providing  that  a  payment  on  an  ezisung 
indebtedness  shall  not  extend  the  statute  of 
limitations  with  reference  thereto  so  far  as 
the  same  affects  the  rights  of  third  parties, 
unless  the  trustee  shall  indoi«e  such  payment 
on  the  margin  of  the  record. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  S|  1263-1266;  Dec  Dig.  |  424.* 

For  other  definitions,  see  Words  and  Phras- 
es.  ToL  8,  pp.  6860,  6961.] 

Appeal  from  Union  dumcesy  Court;  Jas. 
H.  Barker,  Cbancdlor. 

Action  by  Bfary  Harper  and  others  against 
Jobn  McOoogan  and  others.  From  a  decree 
dismissing  tbe  complaint,  plalntlfEs  an>eaL 
Reversed  and  remanded,  wlUi  directions  to 
alter  decree  for  plaintiffs. 

Patterson  St  Oreen.  of  El  Dorado,  for  ap- 
pellants. B.  O.  Hahony,  of  El  Dorado^  for 
appellees. 

SMITH.  J.  This  action  was  begun  by  ap- 
pellant in  the  Union  chancery  court  to  fore- 
close a  deed  of  trust  on  a  certain  tract  of 
land  In  that  county,  executed  b;  the  appellees 
to  secure  a  note  given  by  J.  M.  McGoogan,  of 
even  date  wltb  the  deed  of  trust,  and  pay- 
able to  the  order  of  Dr.  J.  W.  Harper.  The 
complaint  was  filed  August  14,  1011,  and  al- 
leged, In  substance,  that  on  December  14, 
1803,  the  defendant  John  M.  McCrOogan  exe- 
cuted and  delivered  to  Dr.  J.  W.  Harper,  now 
deceased,  bis  promissory  note  for  $300,  due 
and  payable  December  1,  1804,  with  Intowst 
at  10  per  cent  per  annum  from  maturity  un- 
til paid,  and,  to  secure  the  same,  executed 
the  deed  of  trust  bere  sought  to  be  foreclo»- 
ed;  that  for  a  valuable  consideration  and  be- 
fore maturity  Dr.  Harper  transferred  and  as- 
sl^neil  to  plalutur  Mrs.  Mary  Harper  said 


note  and  deed  <tf  tmst,  which  were  taken  by 
said  I>r,  Harper  as  agent  for  plaintiff ;  and 
that  the  money  loaned  to  and  received  by 
defendant  McOoogan  was  tbe  mou^  of  the 
plaintiff  Mra.  Mary  Harper.  The  note  and 
deed  of  trust  read  as  follows: 

Kxhiblt  A. 

"Three  Creeks,  Arkansas,  Dec.  14th,  1903. 

"On  or  by  Dec.  Ist,  1904,  I  promise  to  pay 
to  tbe  order  of  Dr.  John  W.  Harper,  the  sum 
of  Three  Hundred  Dollars,  with  10%  Int. 
from  due  until  paid.  This  note  Is  given  to 
secure  mortgage  of  same  amt  and  date. 

"John  McGoogan." 

Indorsement: 

"Rec'd  on  this  note  fifteen  dollars,  %  In- 
terest for  the  year  1905, 

"Amt  due  Dec.  Ist,  1900^ 

'•ISIS-OO 

''Amt  Due  $816.00 
nnL  1806  31.G0 

"^ioiso 

"Rec.  4/25Aa  Paid  $6.00 
**Fcr  value  received  I  hereby  aaslgn  and 
transfer  to  Mary  Harper  all  r^t  and  title 
I  may  have  to  the  within  note. 

"J.  W.  Harper. 

"3  Oreeks,  Ark. 
"Nov.  23,  05. 

"8/1/09,  Paid  $40.00." 

Exhibit  B. 

The  essential  portions  of  tbe  deed  of  tmst 
In  controversy  are  as  follows: 

"This  deed  of  conveyance,  made  and  en- 
tered into  this  14th  day  of  December.  1803. 
by  and  between  John  McGoogan.  party  of  the 
first  part,  and  W,  O.  Pendleton,  as  trustee, 
of  the  second  pert  witnesseth:  That  the 
said  party  of  the  first  part,  being  Indebted  to 
the  said  Dr.  John  W.  Harper  In  tbe  sum  of 
three  hundred  dollars  as  evidenced  by  his 
note  of  this  date,  due  and  payable  on  the 
Ist  day  of  December,  1901,  with  10  per  cent 
Interest  thereon  from  due  until  paid,  and 
being  desirous  of  securing  tbe  payment  of 
the  said  sum  of  money  unto  tbe  said  Dr. 
John  W.  Harper  and  in  consideration  thereof, 
and  In  the  further  consideration  of  one  hun- 
dred dollars,  in  hand  to  the  said  party  of  the 
first  part  the  said  John  McOoogan,  party  of 
the  first  part,  doth  hereby  bargalo,  grant  and 
sell  unto  the  said  W.  G.  Pendleton,  party  of 
the  second  part,  the  following  lands  and  per- 
sonal property,  to  wit:  [Certain  iwrsonal 
property,  describing  It]  Also  N.  E.  14  of 
sec.  24,  township  1^  range  17,  containing 
160  acres,  the  same  now  being  In  possession 
of  parties  of  the  first  part"  Then  follows 
the  usual  crop  mortgage  provisions  in  blank, 
also  the  usual  covenant  of  ownership  and 
freedom  from  incumbrances  and  Uens,  and 
warranty  of  title,  followed  by  tbe  usual  con- 
ditions of  ordinary  deed  of  trust  as  to  for- 
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feltnre  and  sale  by  trastee.  The  last  pro- 
vision of  the  deed  of  .trust  Is  as  follows : 

"And  I,  M.  J.  McGoogan,  wife  of  the  said 
John  McGoogan,  for  the  conalderatioD  and 
purposes  aforesaid,  do  hereby  Join  with  m; 
said  husband  In  the  execution  of  this  deed, 
and  do  bargain,  grant,  sell  and  conTcy  unto 
the  said  W.  G.  Pendleton,  as  trustee,  his 
heirs,  assigns  and  successors,  all  my  right  of 
homestead  In  said  property,  present  and  pro- 
spective, and  for  and  on  my  own  part  and 
behalf  do  hereby  freely  and  fully  relinquish 
and  release  unto  the  said  party  of  the  second 
part  all  my  right  and  claim  to  dower  In  and 
to  the  aforesaid  granted  and  bargained  prem- 
ises. In  witness  whereof,  we  herennto  set 
our  hands  and  seals  this,  the  14th  day  of 
December,  1903. 

"John  McGoogan.  [Seal.] 
'*M.  3.  McGoogan.  [SeaL] 

"State  of  Arkansas,  County  of  Union— Ac- 
knowledgement Personally  appeared  before 
mOi  W.  8.  McAlphlne.  a  Justice  of  the  peace 
In  and  fbr  the  conn^  and  State  aforesaid, 
John  McGoogan,  party  to  the  within  and 
foregoing  deed  of  truat,  and  to  me  well  known, 
and  acknowledged  that  be  has  executed  said 
deed  tot  all  the  purposes  and  consideratloDS 
therein  mentioned,  expressed  and  set  forth, 
and  asked  that  the  aame  be  bo  certified,  which 
is  accordingly  done.  And  I  further  certl^ 
that  on  this  day  also  voluntarily  appeared 
before  me,  a  Justice  of  the  peace,  M.  3.  Mc- 
Googan, wife  of  the  said  John  McGoogan,  to 
me  well  known  as  the  person  whose  name  ap- 
pears upon  the  witbin  and  foregolug  deed  of 
trust,  and  In  the  absence  of  her  said  husband 
declared  that  she  had,  of  her  own  free  will, 
Joined  with  talm  in  the  execution  of  the  same 
as  to  her  homestead  rights  therein  stated, 
and  bad  signed  the  relinquishment  of  dower 
therein  expressed  for  the  consideration  and 
pnTpoaeB  therein  contained  and  set  forth, 
without  compulsion  or  undue  influence  of  ber 
said  husband.  In  testimony  whereof,  I  have 
herennto  set  my  hand  and  caused  the  seal  of 
my  office  to  be  affixed.  This  done  the  14th 
day  of  December,  1903. 

"W.  S.  McAlphlne,  J.  P." 

McGo(^n  and  his  wife  filed  their  separate 
answers,  and  Mrs.  McGoogan  alleged  that  she 
thought  the  instrument  signed  was  a  mort- 
gage on  the  crop;  that  the  land  In  contro- 
rersy  was  her  own  land,  and  she  had  not  in- 
tended to  Incomber  it;  that  the  note  sued  on 
was  nsnrious;  and  ttiat  there  was  an  agree- 
ment between  Dr.  Harper  and  her  husband 
that  the  latter  should  have  all  the  time  he 
wanted  to  pay  said  note.  She  denies  Mrs. 
Ebrper  was  the  jrandiaBer  of  the  note  for  a 
▼altttble  ccmaidemtlon  or  that  it  was  assign- 
ed to  ber  before  maturity,  and  that  ber  bus- 
band  had  forced  her  to  sign  the  deed  and 
aiAnowledge  It  against  her  will,  and  that 
■he  had  not  idgned  the  note,  and  had  receiv- 
ed wme  of  ttae  proceeds  thereof,  and  she 


pleads  the  statute  of  llmiutloos.  Her  bos- 
band  in  his  answer  admitted  the  executlw  of 
the  note,  but  says  that  there  was  deducted 
f4S  or  IS  per  cent,  as  Interest,  and  in  addi- 
tion there  was  an  agreement  In  the  note  to 
pay  10  per  cent.,  which  made  a  total  rate  of 
25  per  cent  which  was  charged,  and  agreed 
to  be  paid ;  denies  that  tbe  credits  on  the 
margin  of  the  deed  of  trust  record  were  plac- 
ed there  within  five  years  from  the  date  of 
the  mortgage.  There  was  a  decree  for  the 
defendant,  and  the  cause  dismissed,  and  the 
plaintiff  appealed. 

The  points  Id  issue  between  the  parties  and 
which  are  discussed  In  the  brleft  are  as  fol- 
lows : 

First  That  a  mortgage  by  the  wife  of  her 
lands  to  secure  ber  husband's  debt  Is  Invalid. 

Second.  That  the  wife  was  unduly  influenc- 
ed or  forced  by  the  husband  to  execute  the 
deed  of  trust 

Third.  That  the  wife  did  not  sufficiently 
Join  In  the  execution  of  the  deed  of  trust  so 
as  to  convey  the  fee,  and  the  instrument  is 
invalid  because  the  wife  Intended  to  convey 
only  her  dower  interest  in  the  lands,  which 
in  this  case  amounted  to  a  conveyance  of  no 
interest  at  all. 

Fourth.  That  action  to  foreclose  the  mort- 
gage is  barred  by  the  statute  of  limitations. 

Fifth.  That  the  note  secured  by  the  de«d 
of  trust  was  usurious. 

[1]  To  discuss  these  points  in  their  order, 
it  may  be  first  said  that  the  right  of  tbe  wife 
to  mortgage  her  separate  property  to  secure 
tbe  payment  of  her  husband's  debt  Is  well 
settled.  ColUns  v.  Wassell,  34  Ark.  17 ;  Scott 
V.  Ward,  35  Ark.  480;  Petty  v.  Grlsard.  45 
Ark.  117 ;  Goldsmith  t.  Lewine,  70  Ark.  616, 
69  8.  W.  308. 

[2]  As  to  the  duress  of  the  wife,  compel- 
ling her  to  sigh  and  acknowledge  the  deed  of 
trust  It  Is  sufficient  to  say  that  no  conten- 
tion is  made  that  Dr.  Harper  had  knowledge 
of,  or  took  part  in,  the  exercise  of  this  duzeas 
"No  fraud  or  undue  influence,  actually  exer- 
cised over  the  wtfo  by  the  husband,  can  vi- 
tiate tbe  omveyance  if  tbe  grantee  be  no 
party  to  tbe  inoiroper  Influence  and  has  no 
knowledge  of  it"  Donahue  v.  Mills,  41  Ark. 
426;  Meyer  t.  Oossett.  38  Ark.  377.  See, 
also,  13  ^c.  p.  084. 

[S]  The  third  proposition  Is  that  tbe  wlfo 
did  not  sufficiently  Join  in  tbe  ezecutlDn  of 
the  deed  of  trust  so  as  to  convey  the  fee, 
and  Uie  instrument  is  invalid,  because  tbe 
wifo  intended  to  convey  only  her  dower  in- 
terest In  the  lands.  It  is  true  that  this  deed 
was  drawn  as  if  tbe  husband  was  the  own- 
er of  tbe  land,  but  the  wife  does  Join  in  these 
recitals:  "And  I.  Bl  J.  McGoogan,  tbe  wifo 
of  the  said  John  McGoogan,  for  the  consid- 
eration and  the  purposes  aforesaid,  do  hereby 
Join  with  my  said  husband  in  the  execution 
of  this  deed  and  do  bargain,  grant,  sell  and 
convey  unto  the  said  W.  G.  Pmdleton,  as 
trustee,  his  heirs,  assigns,  and  successors, 
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all  my  right  of  homestead  in  said  property, 
present  and  prospectiTe,  and  for  and  on  my 
own  part  and  behalf,  do  hereby  freely  and 
fully  relinquish  and  release  unto  the  said 
party  of  the  second  part  all  my  right  and 
claim  to  dower  in  and  to  the  aforegranted 
and  bargained  premises."  The  qnestlon  here 
Is  whether  or  not  the  language  here  employ- 
ed was  sufficient  to  convey  any  interest  own- 
ed by  Mrs.  McGoogan  In*  the  land  In  ques- 
tion. It  could  not  convey  the  right  of  dow- 
er and  homestead  because  the  land  belonged 
to  her,  and  not  to  her  hasbaud,  but  Is  the 
deed  void  on  that  accoimt?  She  undertook 
to  make  a  conveyance  of  some  interest  In 
the  lands  described,  and  what  is  the  result 
of  that  attempt?  It  cannot  be  said  that  she 
did  not  intend  to  convey  anything,  for  the 
existence  of  the  Instrument  which  she  ac- 
knowledged she  signed  is  evidence  that  she 
Intended  to  part  with  some  interest  in  her 
lands,  otherwise  Its  execution  would  have 
been  a  futile  formality.  Neither  can  It  be 
said  that  she  intended  to  convey  her  home- 
stead and  dower  Interest  for  she  owned  ne- 
ther of  these  rights  nor  Interests  and  her  un- 
dertaking would  likewise  have  been  purpose- 
less. If  she  conveyed  anything,  she  convey- 
ed the  fee,  for  this  was  the  interest  she 
owned.  In  the  formal  granting  clause  her 
husband  undertook  to  convey  as  If  he  was 
the  owner,  but  in  the  conclusion  of  the  deed 
she  formally  adopted  the  language  he  bad 
used  as  her  own  and  made  his  act  her  act 
when  she  says;  "And  I,  M.  J.  McGoogan, 
wife  of  the  said  John  McGoogan,  for  the 
consideration  and  purposes  aforesaid,  do  here- 
by Jolu  with  my  husband  In  the  execution  of 
this  deed."  The  recitals  in  regard  to  bis 
acts  leave  no  doubt  that  he  was  undertaking 
to  convey  the  fee,  and,  when  she  Joined  with 
him  In  the  execntlon  of  the  deed,  that  pur- 
pose wai  made  effecttvew  The  whole  pur- 
pose of  the  conveyance  was  to  secure  the 
loan  made  to  her  husband,  and  this  was  the 
consideration  and  purpose  which  must  have 
been  Intended  by  the  recitals  of  the  acknowl- 
edgment In  the  case  of  Malln  v.  Bolfe,  63 
Ark.  107,  13  S.  W.  505,  which  was  a  suit  In 
ejectment,  there  were  exceptions  to  a  deed 
which  bad  been  offered  In  erldence  to  the 
^ect  that  the  wife  of  the  grantee  named 
therein,  who  owned  the  fee  to  the  land,  join- 
ed In  the  deed  only  for  tlie  purpose  of  relin- 
quishing dower  to  the  land  therein  described 
as  belonging  to  her  husband,  and  It  was  con- 
tended that,  as  she  did  not  jtrin  In  the  grant- 
ing clause  of  the  deed  that  as  to  her  sepa- 
rate property  therein  described,  said  deed 
was  Tdd  as  it  contained  no  word  sufficient 
to  pan  her  Utle^  and  that  the  clause  In  the 
deed  in  reference  to  the  wife  contained  no 
description  of  the  iKroperty  or  reference  to 
the  property  elsewhere  described.  The  ex- 
ceptions were  sustained,  but  upon  the  ap- 
peal Justice  Hughes,  speaking  for  the  court, 
said :   "Did  Qie  deed  operate  to  conyey  the 


estate  or  interest  of  Mrs.  Head  in ,  the  lot 
described  therein?  Since  the  adoption  of  the 
Constitution  of  1874,  a  married  woman  can 
convey  her  seimrate  property  as  if  she  were 
single.  The  law  vriU  construe  a  deed  most 
strictly  against  the  grantor;  and  that  part 
of  the  deed  will  be  construed  to  precede 
which  ought  to  teke  precedence,  no  matter 
in  what  part  of  the  instrument  It  may  be 
found.  A  deed  is  to  be  construed  as,  if  pos- 
sible, to  give  effect  to  the  conveyance,  hence 
it  will  be  allowed  to  have  this  effect,  al- 
though it  may  lack  formal  words.  If  it  con- 
tains sufficirat  words  to  convey  the  estate. 
If  a  married  woman  Joins  her  husband  In  a 
conveyance  as  grantor,  her  estate  passes. 
Johnson  v.  Parker,  51  Ark.  420  [11  S.  W. 
681].  We  are  of  opinion  that  the  words  used 
by  Mrs.  Head  in  the  trust  deed  were  suf- 
ficient to  convey  her  estate,  and  that  they 
referred  to  the  property  elsewhere  described 
In  the  deed,  and  that  the  deed  operated  to 
convey  her  estate  therein  to  the  trustee." 
In  the  case  of  Lanlgan  v.  Sweany,  53  Ark. 
185,  13  S.  W.  740,  the  court  said:  "The 
question  as  to  what  estete  a  deed  to  land 
was  Intended  to  convey  must  be  determined 
by  the  Intention  of  the  parties,  to  be  ascer- 
tained from  the  contents  of  the  deed*and  the 
relation  of  the  grantor  to  the  property  af- 
fected." 

The  case  of  Sledge  &  Norfleet  Co.  v.  Oralc, 
87,Ark.  371,  112  S.  W.  892,  was  a  proceeding 
to 'foreclose  a  mortgage  upon  a  homestead 
where  the  name  of  the  wife  was  not  men- 
tioned in  the  granting  clause  of  the  deed,  nor 
In  any  part  of  the  deed,  which  deed  conclud- 
ed with  the  statement  that:  *^he  parties  of 
the  flrst  part  have  hereto  set  their  bands  and 
seals,'*  etc.  And  her  name  appears,  subscribed 
thereto  with  the  names  of  other  grantors,  and 
the  deed  contained  no  clause  relinquishing  the 
wife's  dower,  but  the  court  said,  "In  order  to 
give  effect  to  her  signature,  It  must  be  con- 
strued to  evidence  an  intention  to  Join  in 
the  grant,"  and  cited  in  support  of  that  stete- 
ment  the  case  of  Plpkln  v.  Williams,  57  Ark. 
247,  21  S.  W.  483,  88  AnL  St  Bep.  241.  The 
court  there  further  said:  "The  statute  pro- 
vides that  no  conveyance,  mortgage,  or  other 
instrument  affecting  Uie  homestead  of  any 
married  man,  shall  be  of  any  validity  unless 
his  wife  Joins  In  the  etecutlra  of  sudi  In- 
stroment  and  acknowledges  the  same.  Klr- 
by's  Digest.  |  890L  This  statute  prescribes 
no  particular  form  of  acknowledgment,  and 
the  court  has  held  that  the  use  of  no  particu- 
lar form  or  words  is  ssseDtlal  in  order  to 
comply  therewltli,  bat  that  it  is  sufficient  if 
the  wife  Joins  in  the  execution  of  a  deed  and 
acknowledges  the  same  before  an  officer  au- 
thorised b7  law  to  certify  acfcnowledgnuats, 
these  being  the  substantive  acts  required  by 
the  statute  in  order  to  give  validity  to  a  om- 
veyance  of  tlw  bomesteaiL  Tbe  offlcu's  cer- 
tlflcate  to  the  deed  Involved  in  this  case  does 
not  cfmfbrm  to  the  general  statute^  inescrlb- 
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Ing  title  tuna  of  afftnowledsmentB  to  deeda. 
bat  It  does  abow  tliat  the  wUe  aduiowledged 
before  the  certifying  officer  that  sbe  executed 
the  deed.  Tbia  la  all  that  la  required  1^  the 
statute,  directed  especially  to  the  wlfe^  exe* 
cotlonof  acooTeyanceof  tiiehomesteafL  But, 
If  we  sbonld  bold  that  tbe  certlflcate  of  ac- 
knowledgmCTt  is  defective,  tbe  defect  baa 
been  cnred  by  a  aobaequent  statute.  Kliby'a 
Digest,  I  m" 

It  maj  be  aald  of  tbe  acknowledgmoit  in 
this  case  that  two  curative  acts  have  been 
pused  since  its  date.  Act  Mo.  147  of  the  Acts 
of  1907 ;  Act  Na  24  of  the  General  Acts  of 
1911.  Id  the  case  of  Ward  t.  Stark,  91  Ark. 
273,  121  8.  W.  383,  Chief  Justice  McCuIlocb, 
speaking  for  the  court,  said:  'The  only  lan- 
guage purporting  to  create  a  lien  is  as  fol- 
lows :  'It  Is  also  understood  and  agreed  by 
the  parties  hereto  ooncemed  that  this  agree- 
ment Is  and  shall  be  a  lien  upon  said  farm, 
upon  which  the  trees  are  planted  until  said 
party  of  the  second  part  shall  receive  of  the 
said  party  of  the  first  part  the  compensation 
above  specified.*  This  language  in  the  lu- 
Btmment  unmistakably  manifests  the  Inten- 
tions of  the  parties  that  a  Hen  shall  be  there- 
by created  on  tbe  land,  and  equity  will  give 
effect  to  this  Intention  by  enforcing  the  lien." 
And  in  the  same  case  It  was  farther  said: 
"It  is  also  contended  that  the  Instrument 
now  mider  consideration  was  not  executed  In 
compliance  with  the  homestead  statute,  and 
therefore  was  insufficient  to  create  a  lien. 
Tbe  wife's  name  does  not  appear  in  the  body 
of  tbe  instrument,  but  she  signed  it  and  ac- 
knowledged Its  execution.  It  contains  no  re- 
linquishment of  dower,  and  tbe  wife's  execu- 
tion of  It  is  referable  only  to  an  intention 
to  consent  to  the  creation  of  a  lien  and  to 
Join  in  the  act  creating  it  In  no  other  way 
can  any  effect  be  given  to  her  signature." 
So  in  this  case,  to  give  any  effect  to  the  act 
of  these  parties  In  executing  this  instrument 
and  acknowledging  it,  It  must  be  held  that 
they  executed  a  valid  deed  of  trust  upon  the 
land  of  Mrs.  McOoogan.  Bagby  t.  Bagby, 
151  Ky.  558,  162  S.  W.  537. 

[4]  The  defense  of  limitations  could  be 
available  only  upon  the  theory  that  the  pay- 
ments made  upon  the  note,  secured  by  the 
deed  of  trust,  were  not  Indorsed  upon  the 
margin  of  the  deed  of  trust  record  within  five 
years  of  the  dates  upon  which  th^  were 
made,  and  that  Mrs.  McGoogan  was  a  third 
party  within  the  meaning  of  the  provisions 
of  section  5399  of  Eirby^  Digest;  that,  "when 
any  p^ment  Is  made  on  any  auch  existing 
indebtedness  before  the  same  Is  barred  by  the 
statute  of  llmltatioDB,  such  payment  shall 
not  tolerate  to  revive  said  d^t  or  to  extend 
tbe  operations  of  the  statute  of  limitations 
wltb  reeuenoe  thereto,  so  &r  as  tbe  same 
alTectB  tbe  rights  of  third  parties,  unleas  the 
ouwtgagee,  tntstee,  or  beneficiary  shall,  inior 
to  the  expiration  of  the  period  of  the  statute 


ot  limitations,  indorse  a  memorandum  of 
such  payment  with  date  Ibereof  on  the  mar- 
gbi  of  the  record  where  such  Instrument  Is 
recorded,  which  Indorsonent  shall  be  at- 
tested and  dated  by  tbe  der^."  AppeUeea 
dwy  having  made  payment  of  (6,  dated  "4- 
3S-10,"  but  admit  the  correctness  of  the  other 
payments,  and  this  admission  was  suffidoit 
to  keep  alive  the  lln  of  the  deed  tjit  trust 
as  between  tbe  parties  tiiereto ;  Mrs.  McGoo- 
gan not  being  a  third  party  within  the  con- 
templation of  the  section  of  tbe  statute  above 
quoted. 

Probably  the  moat  difficult  qaestlcni  In  the 
case  Is  the  one  fact  in  regard  to  the  charge 
of  usury.  Tbe  evidence  of  McGoogan  upon 
that  queaUra  fully  sustains  that  charge^  but, 
if  tbe  act  of  the  court  In  dismissing  tbe 
cause  for  want  of  equity  was  based  upon  that 
finding,  we  are  of  opinion  that  It  was  against 
a  dear  prepcmderance  of  the  evidence.  There 
was  a  volume  of  teatimony  upon  this  point, 
a  very  great  deal  of  which  was  incompetent, 
and  it  would  probably  serve  no  useful  pur- 
pose here  to  set  it  out  In  detalL  The  evi- 
dence of  McGoogan  is  not  in  harmony  wltb 
that  of  his  wife,  and,  when  considered  by  It- 
self, it  is  Inconsistent,  and,  upcm  a  considera- 
tion of  all  the  evidence,  we  hold  tiiat  the 
proof  does  not  establish  that  defense.  Smith 
V.  Mack,  151  a  W.  481, 

Upon  the  whole  case,  we  are  of  opinion 
that  the  i^alntlfl  has  a  valid  subsisting  lien 
upon  the  property  in  controversy  to  secure 
tbe  balance  due  upon  tbe  note,  which  It  is 
admitted  she  now  owns.  And  this  cause  is 
remanded,  with  directions  to  the  chancellor 
to  enter  a  decree  ordering  a  foreclosure  of 
the  deed  of  trust. 


GLBTBLAND  T.  FINB  BLUFF  ARKANSAS 
BY.  CO. 

(Supreme  Court  of  ArkauBas.    Feb.  17,  1913.) 

1.  Cabrikks  a  246*)— Passenoebs  —  Suvsi- 

CiaiTCT  or  BVZDEITCE. 

Id  an  action  for  injuries  received  while  rid- 
ing on  a  railway  hand  car  by  permission  of  the 
sectioD  foreman,  evidence  AsLd  inBufficient  to 
show  that  the  railroad  company  had  consented 
to  the  use  of  its  baud  cars  for  tbe  carrlase  of 
passengers,  or  that  its  officers  In  diarge  of  the 
operation  of  the  road  t^new  that  Uiey  were 
so  used. 

[Ed.  Note.— For  other  cases,  see  Oarrier& 
Cent  Dig.  H  1276,  1284,  1S»S;  Dte.  Dig.  1 
246.*] 

2.  Oabbiebs  (I  246*)— PASBaNQms-^ADinssi- 

BILITT  OF  EiVIDENCB. 

In  an  action  for  injuries  sustained  while 
riding  on  a  railway  hand  car  by  pennisBlon  of 
the  section  foreman  against  a  company  which 
liad  only  owned  the  road  for  five  yean,  evidence 
of  what  had  been  done  during  that  time  only 
was  admissible  to  show  the  abrogation  of  a  role 
forbidding  the  use  of  hand  cars  for  the  carriage 
of  passengers. 

[EJd.  Note. — EV>r  other  cases,  see  Carriers, 
^nt  Dig.  SS  1275,  1284,  12»d;  Dec  Dig.  ( 
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3.  lUzuoAiMi  (M  276*)-^onoK8— Oabe  Be- 

qUIRID  AB  TO  LlCENSSES. 

Where  a  railroad  company  forbade  the  use 
of  its  band  cars  for  the  carriage  of  passengers, 
had  never  consented  to  their  ose  for  such  pur- 
pose, and  its  officers  in  charge  of  the  operation 
of  its  road  did  not  know  that  they  were  so 
used,  its  only  duty  towards  a  person  riding  on  a 
hand  car  by  ivermission  of  the  MCtion  foreman 
was  to  exercise  reasonable  care  to  avoid  injur- 
ing her  after  discoveriDc  her  presrace  on  the 
track. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  IS  878-^;  Dec.  Dig.  §  270.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty; Antonio  B.  Orace,  Judge. 

Action  by  Sophia  Cleveland  against  the 
Pine  Bluff  Arkansas   Hallway  Comjpany. 
Judgment  for  defendant,  and  plaintiff 
peals.  Affirmed. 

Appellant  instituted  tbls  suit  against  ap* 
pellee  to  recover  damages  for  Injuries  re- 
ceived by  her  wtiile  riding  upon  one  of  ap- 
pellee's hand  cars  on  its  lino  of  railroad. 
The  facts  shown  by  the  appellant  and  her 
witnesses  are  substantially  as  follows: 

Appellant  was  a  midwife,  and  had  been 
nursing  the  wife  of  A.  S.  Desha,  a  section 
foreman  on  appellee's  line  of  railroad.  On 
the  day  she  was  injured,  she  was  at  Mr. 
Desha's  house,  and,  deciding  to  return  home, 
Mr.  Desha  had  the  section  hands  bring  out 
the  band  car  and  take  her  home  on  it  She 
started  home  on  the  hand  car  with  the  sec- 
tion hands  a  short  time  after  dark.  On  the 
way  home,  a  motor  car,  which  was  being  run 
on  appellee's  line  of  railroad,  ran  into  the 
band  car  and  severely  Injured  appellant. 
Several  witnesses  testified  that  it  was  the 
custom  of  peot^e  living  in  the  neighborhood 
to  ride  upon  the  hand  car,  and  that  this  cus- 
tom had  been  in  existence  for  over  eight 
years.  They  said  after  work  hours  the  peo- 
ple In  the  neighborhood  would  ride  on  the 
hand  cars  in  going  to  lodges,  to  festivals, 
and  to  other  places  for  their  own  pleasure 
and  business.  Another  witness  stated  that 
this  custom  prevailed  to  the  extent  that  the 
hand  car  was  used  for  this  purpose  during 
any  hour  of  the  day  or  night.  Most  of  the 
testimony,  however,  was  to  the  effect  that  it 
was  so  used  after  work  hours.  Another 
witness  testified  that  on  a  few  occasions  he 
had  hired  the  hand  car  to  go  to  places  upon 
bis  own  business. 

The  testimony  for  appellee  Is  substantial- 
ly as  follows:  Appellee  had  owned  and  con- 
trolled the  railroad  in  question  for  about  five 
years.  The  road  was  a  branch  road  of  the 
St.  Louis,  Southwestern  Railway  Company, 
and  was  some  15  miles  long.  The  hand  cars 
were  for  the  use  of  the  section  foremen  and 
their  crews.  The  railroad  company  had  a 
rule  for  the  operation  of  the  hand  cars  by 
section  foremen,  and  this  rule  was  In  force  at 
the  time  appellant  was  injured.  This  rule 
provides  that  the  hand  cars  must  be  pushed 
with  care,  and  must  not  be  used  except  in 
service  of  the  company  without  special  an- 


thorll^  from  the  roadmaater  or  assistant 
roadmaster,  and  no  one  la  allowed  to  zlda 
upon  the  band  car  ucept  employfis  In  the 
p^formanoe  of  duty,  unless  authorised  by 
written  order,  and  section  foremw  are  to 
keep  the  band  cars  locked  or  so  secured  that 
they  cannot  be  moved,  not  to  be  used  on  Bun- 
day  except  for  inspection  of  tracfe  and  in 
case  of  necessity.  When  obliged  to  mn 
hand  cars  after  dark,  a  red  light  must  be  dla> 
played.  It  was  also  against  the  mies  to 
permit  a  band  car  to  be  sent  out  after  work- 
ing hours,  except  on  tide  business  of  the  com- 
pany. The  superintendent  and  his  asidstant, 
the  roadmaster  and  his  assistant,  all  testified 
that  they  had  nevw  authorized  any  section 
foreman  to  use  a  band  car  at  night  or  after 
work  hours,  and  that  they  did  not  know  of 
them  having  been  so  used.  The  roadmaster 
testified  that  lie  was  accustomed  to  go  over 
the  road  in  question,  and  spent  one  night  on 
it  about  once  a  month;  that  during  these 
trips  be  had  never  beard  the  tiand  cars  run- 
ning at  night,  and  did  not  see  than  being 
used  contrary  to  the  rules  of  the  company. 

A.  S.  Desha,  the  section  foreman,  testlfled: 
"I  was  fiimlllar  with  the  rules  ooncerntng 
the  use  of  hand  cars,  and  knew  that  I  had 
no  authority  to  use  ttie  band  car  or  to  per- 
mit it  to  go  out  on  the  track  after  working 
boura.  Such  use  would  be  a  violation  of  the 
rules,  unless  it  was  for  the  company's  busi- 
ness. The  working  hours  are  from  7  to  6.  1 
sent  her  (appellant)  home  on  the  n^bt  in 
question  on  the  hand  car  Just  for  curtesy, 
aud  to  accommodate  hef.  I  bad  no  authori- 
ty from  any  of  the  officers  over  me  to  take 
the  car  out  that  night" 

The  testimony  of  appellant  shows  that  the 
station  agent  knew  that  the  people  in  the 
neighborhood  were  accustomed  to  ride  on 
the  band  cars  fifter  working  hours,  and  the 
testimony  on  the  part  of  appellee  showed 
that  the  station  agent  had  no  control  over 
the  use  of  the  band  cars.  Other  evidence 
will  be  referred  to  in  the  opinion. 

The  Jury  returned  a  verdict  for  appellee, 
and  to  reverse  the  Judgment  rendered  appe- 
lant prosecutes  this  appeaL 

A.  H.  Rowell,  of  Pine  Bluff,  for  appellant. 
S.  H.  West,  of  St.  Louis,  Mo.,  and  Bridges  & 
Wooldrldge^  of  Pine  Bluff,  for  appellee. 

HART,  J.  (after  stating  the  facts  as 
above).  11,  2]  The  instructions  of  the  court 
took  away  from  the  Jury  every  question  of 
fact  except  that  based  upon  the  doctrine  of 
discovered  peril,  and  this  action  of  the  court 
Is  assigned  as  error  by  counsel  for  appellant 
The  undisputed  evidence  shows  that  the  rail- 
road company  did  not  operate  Its  hand  cars 
for  the  carriage  of  passengers,  and  that  the 
rules  of  the  company  forbade  their  use  for 
that  purpose.  It  Is  conceded  by  counsel  for 
appellant  that  a  person  taking  a  ride  on  the 
band  car  with  the  foreman's  assent  merely 
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could  not  be  regarded  aa  a  passenger,  and 
that  under  such  circumstances  the  presump- 
tion would  be  that  he  was  not  legally  a  pas- 
senger. Counsel  Insists,  however,  that  such 
presnmption  may  be  rebutted  by  showing 
such  a  general  and  continuous  custom  ot  the 
section  forenum  In  allowing  persons  to  ride 
upon  the  hand  car  as  would  be  notice  to  the 
railroad  company.  In  other  words,  counsel 
for  appellant  concedea  that  the  section  fore- 
man had  no  power  whatever  as  to  the  trans- 
portation ot  passengers,  and  that  the  rules 
of  the  company  forbade  him  to  carry  them 
on  the  hand  car,  but  he  claims  that,  under 
the  particular  tacts  of  this  case,  the  rule  was 
abrogated  by  the  general  custom  of  the  peo- 
ple In  the  neighborhood  rldii^  upon  the  cars 
by  the  permission  ot  the  section  foreman,  and 
that  the  railroad  company  had  constructive 
knowledge  of  that  fact,  and  that,  under  the 
facts  proved  by  appellant,  the  appeUee  was 
liable  tor  the  Injuries  sustained  by  her.  We 
cannot  agree  with  him  In  his  contentUn. 
Appellee  had  been  in  pcnsesslon  and  control 
ot  the  road  for  a  period  of  five  years,  and 
only  evidence  of  what  had  been  done  while 
it  bad  control  of  the  road  is  competent  In 
this  casa  The  evidence  shows  that  during 
the  time  appdlee  bad  <^rated  the  road  its 
section  foreman  as  an  accommodation  bad 
been  accustomed  to  invite  and  to  allow  peo- 
ple living  in  the  n^hborhood  to  ride  with 
them  on  the  band  cars,  and  had  often  used 
such  cars  to  take  their  fiunllies  and  n^gh- 
bors  up  and  down  the  track  on  business  and 
for  pleaanxa  This  vnis  doira  without  the 
authority  (tf  the  railroad  company  and  was 
against  its  rules.  There  Is  no  evidence  to 
show  that  it  ever  came  to  the  attention  ot 
the  company's  officers  trtio  had  control  over 
snob  matters,  and  the  physical  evidence  of 
Budi  use  was  not  sufBdent  to  Impart  knowl- 
edge thereof  to  the  railroad  company.  It  Is 
true  one  witness  testified  that  he  tutd  on  two 
or  three  occasions  hired  the  section  foreman 
to  carry  blm  up  and  down  the  road  on  bud- 
ness,  but  It  Is  not  shown  that  any  of  the 
officers  having  charge  of  the  operation  of  the 
railroad  knew  of  this  fact  The  other  testi- 
mony on  the  subject  only  goes  to  the  exteul 
of  lowing  that  people  living  in  the  neigh- 
borhood were  accustomed  to  ride  up  and 
down  ou  the  railroad  with  the  section  fore- 
man for  business  or  pleasure,  and  that  this 
was  done  principally  after  work  hours.  The 
roadmaster  was  accustomed  to  spend  one 
night  during  the  month  on  this  branch  line 
of  railroad,  but  he  says  he  did  not  know  of 
this  cnstom,  and  did  not  hear  the  hand  car 
running  up  and  down  the  road  during  the 
time  he  was  there.  Therefore  we  do  not 
think  that  the  testimony  Is  sufficient  to  show 
that  the  railroad  company  had  consented  tP 
the  use  of  its  hand  cars  for  the  carriage  of 
passengers,  and  that  its  officers  In  charge  of 
the  operation  of  the  road  had  knowledge  ot 
the  foot  that  Its  hand  cars  were  used  tbr 
154  S.W.— 13 


such  purposes.  Bathbone  v.  Oregon  Hallway 
Co.,  40  Or.  225,  66  Pac.  900  ;  2  Hutchinson 
on  Carriers,  {  1000  ;  3  Hutchinson  on  Car- 
riers, f  1205. 

The  case  of  St  L..  I.  U.  &  S.  By.  Co.  v. 
Caraway,  77  Ark.  405,  91  S.  W.  749,  and  oth- 
er like  cases  are  relied  upon  by  counsel  for 
appellant  to  sustain  his  iiosltlon.  We  do  not 
think  the  doctrine  there  announced  has  any 
application  to  the  facts  of  the  present  case. 
The  court  was  dl^usslng  the  liability  of  the 
master  to  his  servant  The  rule  is  well  set- 
tled that,  if  the  master  directs  an  appliance 
to  be  used  for  some  purpose  other  than  for 
which  it  was  originally  Intended,  he  puts  it 
In  the  same  position  aa  If  he  bad  originally 
fnmtshed  it  for  that  purpose.  But  the  fact 
,that  It  has  been  diverted  to  a  new  use  will 
not  render  the  master  liable  if  that  diversion 
occurred  without  his  knowledge  or  consent 
A  qualification  to  this  rule  is  admitted  In 
cases  where  It  appears  customary  for  em- 
ployes to  put  the  appliance  to  a  new  use  and 
the  master  knows  of  this  custom.  See  1  La- 
batt  on  Master  ft  Servant,  |  2a  So  the  rule 
has  become  settled  that,  what  the  master 
permits  &  cnstom  to  become  established  by 
which  an  appliance  la  put  to  a  secondary  use, 
he  Is  equally  liable  as  in  the  case  of  a  pri- 
mary one.  Besides,  in  the  case  of  the  Ar- 
kansas &  Louisiana  Railway  Company  v. 
Sain.  90  Ark.  278,119S.W.  65&,  22L.B.A. 
(N.  S.)  910,  the  court  said :  "It  the  company 
pomlta  persons  to  go  upon  its  premises  or 
its  cars  for  the  purpose  last  above  Indicated, 
such  parsons  are  not  trespassers,  but  li- 
censees. They  are  not,  however,  upon  the 
company's  platfbrm  or  car  'to  welcome  the 
coming  or  speed  tbe  parting  guest,'  in  the 
sense  of  the  law,  and  are  therefore  nothing 
more  nor  less  than  bare  licensees.  To  bare 
licensees  railroad  companies  owe  no  affirma- 
tive duty  of  care;  tax  such  licensees  take 
their  license  with  its  concomitant  perils. 
[Citing  cases.1  A  custom  upon  the  part  of 
a  railway  company,  however  long  continued, 
to  permit  people  to  go  upon  its  cars  merely 
for  the  purpose  ot  meeting  or  seeing  incoming 
passengers,  but  not  for  the  purpose  of  ren- 
dering them  any  assistance,  does  not  consti- 
tute those  who  go  upon  the  cars  In  pursuance 
of  such  custom  anything  more  than  naked  li- 
censees. They  are  not  licensees  upon  invita- 
tion, but  simply  by  passive  permission.  An 
invltatlou  upon  the  part  of  the  comimny  la 
Implied  where  one  goes  upon  its  cars  to  ren- 
der some  needed  assistance  to  passengers,  for 
the  reason  that  such  service  to  the  passen- 
ger Is  considered  to  t>e  in  the  Interest  of  the 
company  as  well.  Railway  Co.  v.  Lawton,  55 
Ark.  428  [18  S.  W.  5431." 

[31  Therefore  the  only  duty  that  appellee 
owed  appellant  under  the  circumstances  of 
this  case  was  to  exercise  reasonable  care  not 
to  injure  her  after  her  presence  on  the  track 
was  discovered.  We  have  not  deemed  It  nec- 
essary to  abstract  the  evidence  on  this  point 
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It  Is  saffldent  to  soy  that  It  was  confllctliig, 
and  tlie  question  was  properly  snbmltted  to 
the  jury  rmdet  the  Instructions  of  the  court, 
and  a  verdict  was  rendered  In  favor  of  ap- 
pellee 

We  And  no  rererslble  emx  in  the  record, 
and  the  Judgment  will  be  affirmed. 


W£NDT  T.   ISME>BT-HINGKB  HILUNG 
00. 

(Supreme  Goort  of  ArkansaB.   Felh  17,  181S.) 

1.  Sales  (|  383*)— Executoet  Contbacts— 

HEPDDIATION— BVIDESCE— SUFFICIENCT. 

EvideDce  held  to  support  a  flodiog  that  a 
buyer  in  an  executory  contract  of  sale  repudiat- 
ed the  contract. 

[Ed.  Note.— For  other  cases,  see  Sales,  Oent 
Dig.  M  'm~802;  Dec.  IMgriSSS.*] 

2.  Etiokncb  (t  243*>— Acts  of  Agent— Pboot 
or  Aoenct, 

Where  the  manager  of  a  company  which 
had  purchased  a  bakery  from  a  former  manager, 
who  nad  contracted  to  purchase  flour  from  the 
mill,  notified  the  mill  thereof,  and  that  the  flour 
would  not  be  received  unless  the  price  vas  le- 
daced,  testifled  that  the  former  manager  stated 
that  the  proposition  might  be  made  to  see  what 
could  be  done,  and  that  he  assented  to  and  in- 
dorsed the  proposition,  the  proposition  was  ad- 
missible against  the  former  manager  in  an  ac- 
tion by  the  mill  on  the  contract  of  sale. 

[Ed.  Mote. — For  other  cases,  see  Evidence, 
Cent  Dig.  S{  908-915;  Dec.  Dig.  S  243.*] 

3.  Appeal  and  Ebsob  (i  1008*)— Findings— 
Conclusiveness. 

The  findings  of  the  trial  court,  sitting  with- 
out a  jury,  are  as  conclusiTe  as  a  verdict. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8S  3955-3960,  3962-3969; 
Dec.  Dig.  I  1008*] 

4.  CORTKACTS    (t    313*)   —  EZECTTTOBT  CON- 
TBACTB — BBBACH— BeUEDT. 

Though  the  performance  of  an  executory 
contract  is  not  due,  a  renunciation  thereof 
is  a  complete  breach  entitling  the  injured  party 
to  sue  at  once. 

[Ed.  Note.— For  other  cases,  see  Oontiacts, 
Cent  Dig.  S  127»;  Dea  Dig.  {  318.*] 

Appeal  from  Circuit  Court,  Ja^son  Coun- 
ty; B.  E.  Jeffery,  Judge. 

Action  by  the  Ismert-Hluc&e  Milling  Com- 
pany against  A.  Wendt.  From  a  Judgment 
for  plaintiff,  defendant  appeal^.  Affirmed. 

Jones  &  Campbell,  of  Newport,  and  Samuel 
Franentbal,  of  Little  Bock,  for  appellant 
Jno.  W.  ft  Jos.  M.  Stayton,  of  Newport,  for 
appellee. 

SMITH,  J.  This  suit  was  brought  by  ap- 
pellee to  recover  for  the  alleged  breach  of  an 
executory  contract  for  the  sale  of  two  car 
loads  of  flour.  The  complaint  alleged  that 
on  the  29th  day  of  September,  1910,  the  ap- 
pellant made  two  written  orders  for  the  pur- 
chase of  flour  from  it  One  of  said  orders 
was  for  SO  barrels  of  I.  H.  flour  at  96.16, 
and  80  barrehi  of  Thunderbolt  floor  at  H-86, 
to  be  shipped  to  appellant  at  Newport,  Ark., 
on  March  1st  following.  The  other  order  is 
for  80  barrels  of  I.  H.  flour  at  $5.25,  and  SO 


barrels  at  $5.06,  to  be  diln>ed  on  May  1st  fol- 
lowing; and  in  both  of  said  orders  It  Is  stip- 
ulated that  an  allowance  of  IB  cents  per  bar- 
rel should  be  made  for  saito  returned  to  the 
mill.  The  order  was  changed  to  all  Thunder- 
bolt, and,  as  changed,  was  accepted  by  ap- 
pellee. That  on  March  16tfa  appellant  noti- 
fied anpellee,  or  caused  it  to  be  nollfled,  that 
none  of  the  flour  wonld  be  received,  and  de- 
clined to  receive  the  same,  and  that,  at  the 
time  of  the  refusal,  the  market  tor  flour  bad 
declined,  and  ai^Uee  sold  same  on  Marcdi 
17,  1911,  to  the  Valley  Commission  Company 
at  the  price  of  $4.00  per  barrel,  which  was 
the  best  price  obtainable  for  the  fionr  at  that 
time,  and  that  it  had  thereby  sustained  a 
loss  of  $100,  upon  whidi  amount. there  vras  a 
credit  of  $24  for  flour  aadcs,  returned  1^  ap- 
pellant, and  Judgment  was  prayed  for  the 
balance  of  $186.  In  bis  answer,  appelant 
denied  all  the  material  allegations  of  the 
complaint,  and  denied  that  lie  had  notified 
appellee,  or  had  caused  it  to  be  uoUfled,  that 
none  of  said  flour  would  be  received,  or  that 
he  had  defined  to  receive  it;  but  he  all^^ 
that,  before  the  day  of  delivery,  appellee 
failed  to  perform  the  contract  on  Its  part  by 
declining  to  ship  said  flour,  and  by  selling  It 
to  another  party. 

The  cause  was  submitted  to  the  court,  sit- 
ting as  a  Jury ;  and  there  was  a  finding  and 
Judgment  for  ai^llee  for  the  amount  sued 
for.  The  cause  was  heard  on  the  deposition 
of  the  secretary  and  manager  of  the  milling 
company  and  the  oral  evidence  of  the  man- 
ager of  the  Valley  Commission  Company. 
The  appellant  did  not  testify,  and  made  no 
explanation  of  thp  correspondence  exhibited 
In  evidence.  Appellee's  manager  testifled  as 
to  the  receipt  and  acceptance  of  appellant's 
offer  and  as  to  the  decline  in  price,  and  that 
the  flour  was  sold  at  the  highest  market 
price  obtainable  at  the  time  of  the  alleged 
repudiation  of  the  contract  He  exhibited 
the  correspondence,  which  constituted  the 
contract  of  purchase  and  evidenced  its 
breach.  If  there  was  a  breach.  The  order  for 
the  fiour  was  as  follows: 

"9/29A0. 

"Ismert-HIncke  Mfg.  Co.,  Kansas  City,  Mo. 
Ship  to  A.  Wendt  at  Newport  Ark.  How 
ship,  B.  I.    When,  March  1.    Terms,  s/o. 

80  bbls.  I.  H.  flour   $0  15 

80  bbls.  Thunderbolt  flour   4  95 

98  lbs.  cotton. 

"Allowance  of  16  cents  pa  bbl.  for  sacks 
returned  to  mllL  Absolutdy  guaranteed  to 
give  satisfaction.  A.  Wendt" 

This  order  was  changed  to  all  Thunder- 
bolt by  the  following  letter: 

"Newport,  Ark.,  March  8,  1911.  The  Is- 
mwt*Hiiicke  Milling  Company,  Kanaaa  Oity, 
Mo^-Gentlemen:  I  have  ahipped  yon  325 
empty  aacka  by  express  pr^^ald,  and  you  may 
ship  the  flour  some  time  the  middle  of  this 
month.    Tou  may  send  the  draft  to  the 
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Farmer^  Bonk  of  Newport,  Ark.  If  possi- 
ble, please  do  not  ablp  tbe  fresbest  flour. 
Tonrs  truly,  City  Bakery,  per  A.  Wendt. 

"Please  ship  all  Thunderbolt  flour.  A.  W." 

The  appellee  agreed  to  this  change  in  the 
order  above  referred  to,  and  proceeded  to 
pack  the  flour  in  the  sacks  which  had  been 
forwarded  to  It  by  the  appelant,  but,  before 
It  was  shipped,  recelTed  the  followlnc  letter: 

"Xen-pwt,  Ark.,  February  19.  1011.  The 
Ismert-Hlnt^e  MUl  &  Eaevator  Company, 
Kansas  City,  Mo.— Gentlemen:  I  am  In  com- 
munication with  a  gentleman,  from  Illinois 
who  wants  to  buy  my  place  of  business,  and 
I  do  not  know  whethw  he  would  be  willing 
to  handle  your  flour  or  not  We  have  still 
enough  flour  on  hand  to  do  us  another  month 
or  more,  and  as  there  is  more  than  one  shop 
here  now  (which,  by  the  way,  glres  us  a  good 
deal  of  trouble)  we  do  not  need  near  as  much 
flour  aa  we  used  to  use,  and,  as  I  say,  will 
be  glad  If  I  can  get  rid  of  the  place.  I  just 
let  you  know;  you  might  unknowingly  ship 
that  car  load  ofl!  and  have  no  taker  tor  same. 
I  will  try  to  get  him  to  use  your  flonr,  al- 
though he  already  told  me  that  I  am  pay- 
ing too  much  for  my  flour.  He  has  the  agen- 
cy for  a  certain  brand  which  he  claims  he 
may  continue  to  use.  Hoping  that  this  little 
iDformatlon  wll)  not  Interfere  with  your 
plans,  I  am.  Tours  truly,  A.  Wendt" 

In  answer  to  this  letter,  appellee  wrote  the 
following  letter: 

"February  21,  1011.  Mr.  A.  Wendt  New- 
port, Ark. — Dear  Sir:  We  have  yours  of  the 
19th,  and  note  contents.  In  reply  wlU  say 
that  regardless  of  whether  you  sell  yonr  bak- 
ery or  not  there  is  a  car  of  flour  due  you  on 
our  books,  which  of  course  we  expect  you  to 
take  out,  etc.  •  •  •  Tours  Tory  truly, 
Ismert-Hlncke  Milling  Company,  Sales  Man- 
ager." 

Appellant  wrote  the  following  letter: 
"Newport,  Ark.  March  1,  1911.  The  Is- 
mert-Hincke  Milling  Company,  Kansas  City, 
Mo. — Gentlemen:  I  have  several  hundred 
empty  flonr  sacks  (98)  and  as  my  successor 
is  not  going  to  take  possession  before  April 
1,  1911,  I  will  need  some  more  flour  before 
that  time  The  contract  calls  for  fifteen 
cents  allowance  on  each  barrel  If  sacks  are 
furnished,  and  I  will  ship  320  sacks  to  you 
to  be  refilled  with  tbe  same  fiour.  The  last 
flour  was  all  right  and  If  this  fiour  should 
not  come  up  to  the  grade  of  the  last  flour  1 
will  send  It  back  to  you,  as  It  was  absolutely 
guaranteed.  Let  me  know  at  once  If  this 
will  be  satlsftictory.  Tours  truly,  A.  Wendt" 
And  the  appellee  replied  as  follows: 
"March  4,  1911.  Mr.  A.  Wendt  Newport 
Ark. — Dear  Sir:  We  have  yoars  of  the  1st 
and  note  contents.  TTpon  receipt  of  your 
empty  sacks  we  will  ship  you  a  car  of  flonr 
aa  ordered.  Ton  need  have  no  fear  whatever 
of  this  flour  not  coming  up  to  former  ship- 
ments, as  we  test  every  barrel  that  we  ship, 
and  we  assure  yon  we  will  be  v&ej  careful  in 


this  Instance.  We  will  of  course  allow  you 
fifteen  cents  per  barrel  for  your  empty  sacks. 
Yours  very  truly,  Ismert-Hincke  Milling 
Company,  Sales  Manager." 

These  sacks  were  later  received  by  appel- 
lee and  were  fllled  and  ready  to  load  in  the 
can  fk>r  shipment  to  the  defendant  when  ap- 
pellee received  a  letter  from  tbe  Valley  Com- 
mission Company  of  Newport  Ark.,  as  fol- 
lows: 

"Newport  AriL,  March  16,  191L  Ismert- 
Hincke  Milling  Company,  Kansas  City,  Mo. — 
Dear  Sir:  We  have  the  city  bakery  from  Mr. 
Wraidt,  former  manager,  and  wish  to  say  that 
the  contract  on  flour  that  you  insist  on  him 
taking  out  we  cannot  use.  Therafore  any 
shipment  you  make  to  the  dty'  bakery  will 
M  turned  down  by  us.  Trusting  this  matter 
has  your  Immediate  attention,  we  are.  Yours 
very  truly,  Yalley  Commission  Cbmpany. 
D/P 

"P.  S.— If  you  can  meet  a  price  of  $4.50 
(this  Is  price  of  Caldwell  Milling  Company's 
U.  S.)  per  barrel  on  your  Thunderbolt  we 
m^t  let  both  shipments  come  on  at  this 
price.   V.  C.  Co." 

Defendant  at  the  time  objected  to  this  let- 
ter on  the  ground  that  it  was  not  shown  that 
It  was  authorized  by  appellant,  and  saved  its 
exception  to  the  action  of  tbe  court  In  over- 
ruling Its  objection.  The  flour  was  sold  to 
the  Valley  Commlsalon  Company  for  94.50 
per  barreL 

[1]  It  is  earnestly  Insisted  that,  but  for 
the  letter  of  the  Valley  Commission  Com- 
pany of  date  of  March  ISth,  there  Is  not  suf- 
ficient evidence  ttiat  this  company  had  au- 
thority to  cancel  the  contract  and  that  ap- 
pellee was  not  warranted  In  the  assumption 
that  this  letter  accomplished  that  purpose. 
The  evidence  of  the  manager  of  the  commis- 
sion company,  In  connection  with  the  corres- 
pondence herein  set  out,  is  sufficient  to  war- 
rant the  submission  of  that  question  to  the 
jury,  or  to  the  court  sitting  as  a  jury. 

[2]  The  following  questions  propounded  to 
and  answers  given  by  Pate,  the  commission 
company's  manager,  are  relevant  and  impor- 
tant and  make  the  letter  objected  to  compe- 
tent under  the  drcumstances.  "Q.  Now,  Mr. 
Pate,  state  to  the  court  how  that  letter  hap- 
pened to  be  written.  A.  We  were  figuring  on 
buying  out  a  competitor  of  Mr.  Wendt's,  in 
order  to  get  stock  in  his  concern— that  is,  to 
get  to  sell  him  the  flour  he  used — and  he  told 
us  that  he  had  this  fiour  coming  from  the 
Ismert-Hincke  Milling  Company,  and  we  did 
not  get  in  on  the  proposition,  and  we  priced 
the  flour  and  told  him  we  wouldn't  use  it 
•  ♦  •  Q.  What  authority  did  you  have  fbr 
writing  It  If  any?  A.  Well,  I  didnt  have  any 
authority,  except  if  I  was  going  to  get  the 
place  I  wanted  to  sell  him  the  flour.  Q. 
When  you  told  him  that  what  did  he  say  or 
do?  A.  I  don't  remember  what  be  said.  Q. 
How  did  you  happen  to  write  this  letter?  A. 
I  figured  <m  getting  a  profit  on  the  flonr,  Q. 
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IMd  Bcrbody  suggest  to  yon  to  write  It?  A. 
Nothing  exc^  the  proQt  on  the  flour  sug- 
gested It.  X  told  him  (Wendt)  that  we  could 
Dot  use  the  flour  at  that  price.  Q.  Well, 
what  did  he  say?  A.  He  said  he  didn't  know 
how  he  was  going  to  get  around  using  It,  I 
think,  and  I  told  him  that  I  would  not  use 
It  at  that  price.  I  don't  remember  whether 
he  was  there  when  I  wrote  the  letter  or  not. 
t  ^red  out  that  I  would,  write  them  a 
letter  to  see  what  I  could  do  with  It.  Q.  I 
win  ask  you  whether  or  not  Mr.  Wendt  sug- 
gested this  method  to  yon  of  getting  the 
[Vice  down?  A.  No,  he  didn't  surest  it  to 
me.  Q.  What  suggestion  did  he  (Wendt) 
make?  A.  Well,  he  told  me  that  I  might 
write  them  and  see  what  I  could  do.  Q.  And 
get  the  price  lower?  A  Well,  that  was  for 
my  benefit" 

And  on  cross-examination  he  testified  as 
follows:  "Q.  And  he  (Wendt)  never  authoriz- 
ed you  to  notify  them  that  he  would  can<- 
cel  the  order,  did  he?  A  No,  he  Just  told 
me  to  go  ahead,  and.  If  I  could  get  it  cheap- 
er, to  do  so;  that  was  up  to  me,  If  I  was 
going  to  get  an  interest  in  It  Q.  That  was 
on  the  theory  that  you  were  taking  It  over 
and  getting  an  interest  In  it?  A.  Yes,  sir. 
Q.  You  didn't  consummate  that  transaction? 
A  No.  Q.  You  didn't  consummate  the  deal 
of  taking  over  the  bakery  as  you  contemplat- 
ed doing  at  that  time,  did  you?  A  No,  sir. 
Q.  He  says,  'Yon  go  ahead  and  get  It  cheap- 
er if  you  can'?  A  Well,  I  guess  so.  I  guesa 
you  would  call  it  that  I  won't  say  that  he 
suggested  It  though ;  It  tolght  liaTe  been  a 
suggestion  of  mine.  Q.  He  assented  to  It 
didn't  he?  A  Yes.  Q.  He  indorsed  what- 
ever you  did?  A.  Yes.  Q.  Now  he  (Wendt) 
Indorsed  whatever  you  did  In  the  matter,  did 
he?  A  Yes,  sir.  Q.  I  do  not  mean  that  he 
told  yoQ  to  write  this  letter,  or  that  be  dic- 
tated the  letter,  or  anything  about  tliat  but 
he  authorized  you  to  do  what  yon  did,  is 
that  right?  A.  Yes,  it  was  all  right  with 
Um  for  me  to  go  ahead.  Q.  He  (Wendt)  as- 
sented  to  and  Indorsed  it?  A  Yes,  sir.  Q. 
And  yon  made  that  offer  in  this  letter,  |4.50 
per  tMirrel?  A.  Yea,  sir.  Q.  For  two  cars  of 
Thunderbolt?  A.  For  the  two  cars.  Q.  Was 
that  offer  accepted  by  them?  A  Yes,  sir. 
Q.  Was  the  flour  shipped?  A  Yes,  sir.  Q. 
What  became  of  it?  A  I  sold  it  to  the  city 
bakery.  Q.  Sold  It  to  Mr.  Wendt,  did  you? 
A  Yea»  air.  Q.  He  got  the  flour  after  all? 
A  Tea,  sir.  Q.  At  a  less  price  than  the  con- 
tract price?  A.  Yea,  sir." 

It  Is  further  contended  that,  before  the 
date  of  performance,  appellee  put  It  beyond 
its  power  to  perform  the  contract  1^  s^Ung 
the  yerj  flour  which  appellant  ordered,  and 
that,  before  it  conld  maintain  this  action,  it 
deTidved  upon  It  to  diow  a  performance  up- 
on Its  part,  or  an  offer  to  perform,  or  such 
an  absolute  and  unquallfled  repudiation  of 
the  contract  by  the  appellant  before  the  day 


of  delivery,  as  to  render  nnneceesai7  a  per- 

formance  or  tender  to  perform. 

[3]  We  have  Just  shown  that  the  evidence 
set  out  was  sufficient  to  sustain  the  flnding 
that  appellant  had  repudiated  the  contract; 
and  that  flnding  is  as  conclusive  as  the  ver- 
dict of  a  Jury.  Williams  t.  Board  of  Direc- 
tors, 100  Ark.  166,  139  S-  W.  1136. 

[4]  There  are  -cases  In  which  it  has  been 
held  that  the  repudiation  of  an  executory 
contract  before  the  time  for  performance, 
did  not  give  to  the  other  party  an  immediate 
right  of  action ;  and  the  cases  so  holding  are 
reviewed  In  the  case  of  Stanford  v.  McGIIl, 
6  N.  D.  536,  72  N.  W.  938,  88  L.  B.  A  760. 
But  other  authorities  hold  that  though  the 
performance  of  an  executory  contract  is  not 
yet  due,  a  renunciation  thereof  will  be  treat- 
ed as  a  complete  breach,  entitling  the  injur- 
ed party  to  bring  an  action  at  once ;  and,  In 
an  able  opinion  by  Judge  Frauenthal,  this 
court  adopted  this  latter  doctrine.  Kirch- 
man  T.  Tnffll  Bros^  92  Arfc.  Ill,  122  S.  W. 
239. 

We  conclude,  therefore,  that  the  Judgment 
is  supported  by  evidence  which  Is  l^lly  suf- 
ficient, and  that  the  court  did  not  err  in  the 
admission  and  consideration  of  the  letter 
written  by  Pate  for  the  Valley  Commission 
Company;  and  the  Judgment  Is  accordingly 
affirmed. 


DBiFoos  T.  crrr  of  jonesboro. 

(Supreme  Court  of  Arkansas.    Feb.  17,  1913.) 

1.  Obstbdctino  Justics  (S  17H.  New.  vol.  14 
Key-No.  Series)— Inrv&FERiNo  with  Omen 

— BVIOBITCS— QVESTIOR  FOB  JUBT.. 

Id  a  prosecution  for  obstruptiog  an  officer 
in  an  attempt  to  arrest  another,  conflicting  evi- 
dence held  to  require  submission  to  the  jury  of 
the  question  whether  d^endant  refused  permis- 
sion to  the  officers  to  enter  restaurant  In 
order  to  make  an  arrest 

2.  CsniiNAL  Law  ((  804*)— EvinEno— Judi- 
cial Notice— Town  Obdinances. 

Courts  do  net  take  Judicial  notice  of  town 

ordinances. 

[Bd.  Note^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |i  29B%.  7o5-717;  Dea  Dig.  | 
304.*] 

3.  Obstbuotino  JtrsnoB  (H  18*)—BEsisnifa 
Offices— I  NTERFEBBNCs  with  Officer  in 

MARtSG  ABBEST— IirBtBUCTXONI^"MlinaTB- 

bial  Officeb." 

Id  a  prosecution  for  obstructing  an  officer 
in  making  an  arrest,  the  court  charged  that 
"the  ordinance"  under  which  the  prosecution 
was  instituted  provided  that  if  any  person  shall 
unlawfully  and  willfully  resist  any  ministerial 
officer  In  the  discharge  of  any  official  doty,  be 
shall  be  guiltT  of  a  misdemeanor,  and  charged 
that  if  defendant  willfully  and  unlawfully  re- 
sisted a  police  officer  or  officers  of  the  city  in 
the  discharge  of  an  official  doty,  he  should  be 
found  guilty,  etc  Beld,  that  sinoe  a  city  po- 
liceman is  a  "ministerial  officer"  within  Kirby's 
Dig.  i  1960,  providing  that  if  any  person  shall 
knowmgly  anid  wlllfally  obstruct  or  resist  any 
sberifF  or  other  mintstolal  officer  in  the  service, 
or  attempt  to  serve,  or  execute  any  writ,  war- 
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rant,  or  process  in  the  discharge  of  any  official 
duty,  he  aball  be  deemed  Rnilty  of  a  miademean- 
or.  the  inatruction  was  proper  under  such  act, 
tboash  DO  town  ordinance  covering  tbe  matter 
bad  been  introduced  in  evidence. 

[Ed.  Note.— For  other  cases,  see  Obstructing 
Justice.  Cent  Die.  |  33;  Dec.  Dig.  1  18.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4626,  4527;  toL  6,  p.  7722.] 

Appeal  from  Circuit  Conrt,  Cralgbead 
Connty;  W.  J.  Driver,  Jndgew 

Action  by  the  City  of  Jonesboro  asalnst 
George  Drifoos.  Jnflgment  for  plaintiff,  and 
defendant  appeals.  Affirmed. 

Hawtbome  ft  Hawtbom^  of  Joneoboro, 
for  aiq^lant. 


SMITH,  J.  Upon  an  appeal  to  the  drcnlt 
court  from  tbe  judgment  of  the  police  court 
of  the  city  of  Jonesboro,  the  appellant -was 
convicted  of  the  offense  of  obstructing  the 
police  In  the  arrest  of  George  Amory  for  a 
violation  of  the  ordinances  of  the  city  of 
Jonesboro.  Upon  tbe  trial  in  the  circuit 
court  the  defendant  was  again  convicted, 
and  was  fined  $50,  and  appeals  from  the 
judgment  of  tbe  court  Imposing  that  fine. 

[1]  The  evidence  tended  to  show  that  a 
young  man  named  Amory  was  drunk  and 
came  out  of  appellant's  restaurant  in  that 
condition,  when  two  members  of  tbe  city's 
police  force  saw  blm,  and  one  of  these  offi- 
cers said  to  the  other:  "Let's  take  him  and 
put  him  up;  be  is  too  drunk  to  be  on  the 
streets" — and  one  of  the  officers  put  bis 
hand  on  the  drank  man's  shoulder  and  asked 
him,  '*Where  are  you  going?"  when  tbe 
drunk  man  drew  his  knife  and  backed  away 
and  staggered  Into  appellant's  place  of  busi- 
ness. The  officers  undertook  to  follow  tbe 
tbe  drunk  man,  but  were  met  by  appellant 
at  tbe  door  and  refused  admittance,  and  the 
officers  eey  tbe  appellant  remarked  with  an 
oatb  that  they  would  have  to  wait  until  the 
man  came  outside,  that  tbey  could  not  arrest 
him  while  be  was  In  appellant's  place  of 
business,  and  that,  as  th^  were  not  sure 
they  had  tbe  authority  to  force  their  way 
into  appellant's  place,  tbey  left  without  mak- 
ing tbe  arrest,  but  that  they  telephoned  the 
chief  of  police,  who  told  them  to  wait  until 
morning  and  get  a  warrant  from  the  police 
Jndge,  and  this  they  did.  Upon  the  other 
hand,  appellant  testified  that  he  did  not  deny 
admission  to  the  officers,  and  did  not  pre- 
Tent  tbe  arrest,  but  he  says  he  saw  the 
drunk  man  with  a  knife  and  one  of  tbe  offi- 
cers with  a  pistol,  and  be  was  afraid  some 
one  was  going  to  be  killed,  as  the  drunk 
man  bad  said  be  would  not  be  taken  out 
alive,  and  he  begged  tbe  officers  to  wait  un- 
til the  drunk  man  should  leave  his  place. 
This  conflicting  evidence  made  a  question  of 
fact,  ifbldi  has  been  settled  adversely  to 
app^lant's  ccutentlon  by  the  verdict  of  the 
Jury. 


Appellant  did  not  deny  the  right  of  tbe 
officers  to  make  the  arrest,  but  he  questions 
tbe  sufficiency  of  tbe  evidence  to  sustain 
the  charge,  and  he  says  there  was  no  proof 
of  any  ordinance  of  the  city  on  the  question 
of  resisting  an  officer.  Tbe  court  gave  the 
following  instruction  to  the  Jury :  "Gentle- 
men of  tbe  Jury :  In  this  case,  tbe  defend- 
ant, George  Drlfoos,  la  charged  with  tbe 
offense  of  resisting  an  officer  In  the  dis- 
charge of  his  duties,  alleged  to  have  been 
committed  In  the  ci^  of  Jonesboro  on  the 
16tb  day  of  October,  1912.  The  ordinance 
under  which  this  Is  charged  reads  as  fol- 
lows: Tf  any  person  shall  unlawfully  and 
willfully  resist  any  ministerial  officer  In  tbe 
discbarge  of  any  official  duty,  he  shall  be 
deemed  guilty  of  a  misdemeanor* — and  In 
this  case  If  yon  find  from  the  evidence  be- 
yond a  reasonable  doubt  that  within  12 
months  before  the  16tb  day  of  October,  1012, 
this  defendant  willfully  and  unlawfully  re- 
sisted a  police  officer,  or  officers,  In  the  city 
of  Jonesboro,  In  the  discharge  of  an  official 
duty,  you  rtiould  find  blm  guilty,  in  which 
event  you  will  assess  bis  punishment  at  a 
fine  of  not  less  than  $50,  and  you  may.  If 
you  see  proper  under  the  evidence,  imprison 
him  for  a  period  not  exceeding  six  months  in 
addition  to  the  fine."  If  there  was  a  city 
ordinance  on  the  subject,  it  was  not  intro- 
duced In  evidence,  although  the  Judge  ap- 
peared to  be  reading  a  city  ordinance. 

[2,  3]  Courts  do  not  take  Judicial  notice  of 
town  ordinances.  Strickland  r.  Little  Rock, 
68  Ark.  484,  60  S.  W.  26.  But  it  is  Immate- 
rial whether  there  was  a  city  ordinance  on 
the  subject  or  not  The  instruction  charged 
the  law  as  found  in  section  1960  of  Klrhy's 
Digest  In  so  far  as  that  section  was  appli- 
cable to  the  facts  here  offered  in  evidence. 
Tbe  provisions  of  that  section  are  as  fol- 
lows :  "Sec.  1960.  If  any  person  shall  know- 
ingly and  willfully  obstruct  or  resist'  any 
sheriff,  or  other  ministerial  officer,  in  the 
service  or  execution  of,  or  in  the  attempt  to 
serve  or  execute  any  writ,  warrant  or  pro- 
cess, original  or  Judicial,  In  discbarge  of  any 
official  duty,  in  case  of  felony,  or  any  other 
case,  dvll  or  criminal,  or  In  the  service  of 
any  order  or  rule  of  court,  in  any  case  what- 
ever, he  shall  be  deemed  guilty  of  a  misde- 
meanor, and,  on  conviction,  shall  be  fined  in 
any  sum  not  1^  than  fifty  dollars,  and 
may  also  be  Imprisoned  not  exceeding  six 
months."  A  city  policeman  is  a  ministerial 
officer  within  the  meaning  of  this  section, 
and  as  such  has  a  right  to  make  tbe  arrest 
for  an  offense  committed  In  his  pres^ce, 
even  though  he  has  no  warrant  Kirby's 
Digest,  I  2119.  We,  therefore,  conclude  the 
court  did  not  err  in  Its  instruction  to  the 
Jury,  even  though  there  was  no  city  ordi- 
nance on  the  subject,  and  the  Judgment  of 
the  court  below  Is  affirmed-  Marlanna  v. 
Vincent,  68  Ark.  244,  68  S.  W.  251 ;  Kirby's 
Digest,  I  0684;  lanr  t.  State,  04  Ark.  178, 
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126  S.  W.  840:  McCteU  r.  Helena,  86  Ark. 
442,  lU  S.  W.  274;  Searcy      Turner,  SS 
Ark.  210,  114  S.  W.  472. 
Affirmed* 


LEWIS  V.  ST.  LOUIS,  I.  M.  &  S.  BY.  CO. 
(Supreme  Court  of  ArkansaB.    Feb.  17,  1913.> 

1.  Jddouknt  (f  640*)— GoHCLDSxVXHBU— Bn 

Judicata. 

A  judgment  or  decree  of  a  court  of  com- 
petent jurisdiction  directly  on  a  point  in  con- 
troversy is  conclusive  between  the  same  parties 
and  their  privies  on  the  same  matter  when 
brought  in  question  in  the  same  or  another 
court  of  concurrent  jurisdiction. 

{Bi.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  $  1079;  Dec.  Dig.  i  640.*] 

2.  Judgment  (S  567*)— CoNCLUBivBinaft— Ei»- 

TOFFEL— GOIXATERAL  ATTACK. 

Judgments  by  consent  have  the  same  effect 
in  estoppel,  and  are  as  binding  as  res  adjudicata, 
as  those  rendered  oo  a  trial  of  the  issues  in* 
volved,  and  neither  are  subject  to  collateral  at- 
tack for  mere  errors  or  irregularities  in  their 
entry  or  rendition. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  SS  1011,  1012;  Dec  Dig.  S  567.»} 

3.  JuDQUENT  (I  809*)— Conclusiveness— Rb8 
Judicata. 

Where,  in  a  snit  against  a  railroad  for  dam- 
ages to  land  by  obstruction  of  surface  water, 
the  complaint  wmght  to  recover  damages  for 
dewedation  in  the  value  of  the  property,  and  a 
judgment,  was  entered  by  consent  fn  plaintifTs 
Favor  for  $900  as  a  full  and  complete  satisfac- 
tion for  all  damages  caused,  or  Uiat  might  be 
caased,  or  that  plaintiff  might  or  would  sustain, 
by  the  construction  of  defendant's  railroad  past 
the  proi»erty  in  controversy,  and  which  was  to 
be  in  full  satisfaction  of  damages  that  bad  ac- 
crued, or  might  accrue,  to  plaintiff  on  account 
of  any  of  the  allegations  in  the  complain^  the 
satisfaction  of  such  judgment  constituted  a  bar 
to  plaintiff's  right  to  recover  future  damages. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  1 1718;  Dec.  Dig.  i  89».*] 

4.  judoicbnt  (i  486*)— gollatebal  attack— 

Qbounds. 

Where  want  at  jurisdiction  la  not  alleged, 
a  Judgment  cannot  be  collaterally  attacked  by 
a  party  or  privy  because  it  was  not  in  accord- 
ance with  the  agreement  of  the  parties  or  for 
fraud. 

[Ed.  Note.— For  other  eases,  see  Judgment, 
Cent  Dig.  it  919,  020-923;  Dec.  Dig.  |  486.*] 

5.  judoubnt  (s  606*)— collaierai.  attack— 
Qboundb. 

Where  an  attorney  was  emplc^ed  to  prose- 
cute a  claim  to  judgment  and  satisfaction,  the 
client  will  not  be  permitted  to  collaterally  im- 
peach a  judgment  recovered,  by  showing  that 
the  attorney  had  no  authority  to  agree  to  a 
judgment  by  consent,  which  was  actually  en- 
tered. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  S  948;  Dec.  Dig.  8  505.*] 

Appeal  from  Clrcaft  Court,  Pulaski  Coun- 
ty; Ouy  Fulk,  Judge. 

Action  by  F.  M.  Lewis  against  the  St.  Lou- 
Is,  Iron  Mountain  Jk  Soatbem  Railway  Com- 
pany. Judgment  for  defendant,  and  plaintiff 
appeals.  Affirmed. 

Appellant  brought  suit  against  the  railroad 
company  for  damages  to  a  certain  block  of 
land  In  the  city  of  Little  Bock,  alleged  to 


have  been  caused  by  the  construction  of  a 
railroad  track  near  It  without  drainage,  pie- 
Tenting  the  escape  of  the  surface  water  and 
causing  it  to  OTerflow.  This  salt  was  brought 
In  February,  1912,  and  In  the  oomplalut  it 
was  allied  that  In  NoTember,  1909,  be  bad 
brought  ault  against  the  aame  company  for 
damagea  for  causing  and  allowing  the  sur^ 
face  water  to  overflow  «nd  stand  upon  the 
same  blodc  'of  land,  and  that  tie  acc^tted  a 
settlement  for  his  damages  in  the  first  suit  on 
April  7,  1910,  fbr  the  sum  of  f900,  for  dam- 
ages sustained  up  to  that  timcv  and  In  con- 
sideration of  an  addlttonal  agreement  from 
the  railroad  company  that  it  would  remedy 
the  condition  and  relieve  the  cause  bj  pro- 
viding for  drainage  which  it  has  foiled  to 
do;  allei^d,  further,  for  the  present  cause 
of  action,  that  yeara  ago  the  defendant  con- 
structed a  line  of  railroad  and  embankment 
along  and  adlacent  to  the  proper^  described 
negligently  and  unaklllfully,  and  has  malu- 
talned  said  roadbed  so  that  It  obstructs  and 
retards  the  passage  of  water  and  allows  the 
openings  originally  made  through  the  em- 
bankment to  fill  up  so  that  the  overflow  wa- 
ter does  not  pass  through,  as  It  naturally 
would  but  for  such  obstruction  and  Insuffi- 
cient opening,  and  thus  causes  the  water  to' 
overflow  and  stand  upon  the  property  of 
plaintiff.  Said  property  has  houses  upon  it 
occupied  by  tenants,  and  that  by  reason  of 
the  defendant's  negligence  In  maintaining  Its 
roadbed  he  has  been  damaged  In  the  sum  of 
$3,000,  for  which  Judgment  is  prayed.  Ap- 
pellee answered,  admitting  the  bringing  of 
the  flrst  suit  for  damages  and  the  settlement 
thereof,  and  pleaded  res  adjudicata,  exhibit- 
ing with  its  answer  the  pleadings  in  the  for- 
mer suit,  the  Judgment  therein,  and  entry 
of  satisfaction  thereof;  denied  that  there 
was  any  additional  agreement  other  than  as 
contained  In  the  Judgment;  denied  any  neg- 
ligence and  pleaded,  also,  the  statute  of  limi- 
tations. Appellant  filed  a  response  to  the 
answer  and  a  motion  to  modify  the  Judg- 
ment, which  was  on  motion  stricken  from  the 
files. 

The  record  recites  the  following:  "Both 
parties  announced  ready  for  trial,  and  a  Jury 
was  regularly  impaneled  to  try  the  case. 
The  plaintiff  admits  In  open  court  that  the 
transcript  of  the  Judgment  attached  to  the  ■ 
defendant's  ameudment  to  answer  filed  this 
day  Is  true  and  a  complete  copy  of  the  Judg- 
ment entered  In  cause  No.  5960,  entered  and 
now  appearing  of  record  in  this  court,  Ir 
Record  Book,  Circuit  Court  Record,  Second 
Division  No.  27,  at  page  101;  and  that  the 
complaint  and  the  answer  attached  to  the  de- 
fendant's amendment  to  answer  herein  filed 
this  day  are  the  original  pleadings  In  said 
cause  No.  6060,  upon  whldi  the  Judgment 
aforesaid  was  raidered,  and  that  said  Judg- 
ment and  pleadings  constitute  the  record  in 
cause  No.  5960,  and  tbat  the  parties  in  said 
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action  No.  6060  were  the  same  as  the  parties 
to  this  action,  and  that  the  proiKrty  describ- 
ed tn  the  oomplaint  and  judgment  in  said  ac- 
tion Na  GBOO,  for  Injory  to  whldi  damage 
was  claimed  in  said  action,  is  the  same  prop- 
erty for  which  damage  1b  daimed  In  this  ac- 
tion, and  that  the  judgment  aforesaid  has 
beoi  fnlly  paid  by  the  defendant  Flalntlfl 
thereupon  olEered  to  prove  in  open  court,  by 
his  attorney,  Robert  L.  Rogers,  that  the  set- 
tlement named  In  the  judgment  aforesaid  was 
for  damages  accrued  np  to  the  said  date  ot 
said  judgment,  and  did  not  cover  future  dam- 
ages to  said  property,  and  farther  that  the 
agreement  was  that  the  defendant  would 
open  up  the  drain  through  the  dump  and 
roadbed  mentioned  in  said  pleadings,  and 
that  he,  as  such  attorney,  did  not  consent  to 
any  Judgment  for  future  damages,  and  had 
no  authority  from  the  plaintiff  to  consent  to 
any  judgment  for  future  damages  to  said 
IKY>perty.  Plaintiff  also  offered  to  testify 
tliat  he  employed  Robert  L.  Rogers,  his  at- 
torney, to  bring  this  suit  for  damages  done 
to  the  property  np  to  the  date  of  the  trial, 
and  not  any  future  damages,  and  that  the 
said  Robert  L.  Rogers  was  not  authorized  by 
him  to  accept  any  settlement  for  damages 
that  might  occur  in  the  future  to  said  prop- 
erty. On  motion  of  the  defendant,  the  court 
refused  to  admit  in  evidence  the  foregoing 
testimony  offered  by  the  plaintiff,  or  any  part 
thereof,  but  exclnded  the  same  from  the  con- 
sideration of  the  jury,  to  which  action  of  the 
court  the  plaintiff  at  the  time  objected,  and 
naked  that  Its  exceptions  be  noted  of  record, 
which  was  accordingly  done." 

The  court  sustained  the  plea  of  res  adju- 
dicata,  held  it  a  bar  to  the  action,  and  ren- 
dered judgment  dlsmls^g  the  cause  of  ac- 
tion with  prejudice  and  for  costs.  Appellant 
exc^ited  to  the  action  ot  the  court,  and  pray- 
ed an  aiveal. 

Robert  L.  Rogers  and  Tttrry,  Downle  & 
Streep^,  all  of  Little  Roc^  for  aK>ellant  B, 
B.  Klnswortiiy  and  R.  BL  Wiley,  both  of  Lit- 
tle Bock,  for  appellee. 

KIRBY,  J.  (aftw  stating  tiie  fiicts  as 
above).  [1]  Appellant  insists  that  the  court 
erred  In  sustaining  the  plea  of  res  adjadl- 
cata,  and  that  he  should  have  been  permitted 
to  show  the  consideration  ot  the  first  judg- 
m^t,  and  to  recover  damages  for  the  failure 
thereafter  to  perform  the  agreement  to  drain 
the  roadbed  and  preroit  further  damages 
by  the  obstmcttoa  of  the  water  and  over- 
flow. It  Is  the  policy  ot  the  law  that  when 
a  cause  of  action  has  been  adjudicated  by  a 
court  of  competent  Jurisdiction,  it  cannot 
again  be  litigated  between  the  same  parties. 
This  court  has  stated  the  rule  as  follows: 
"A  judgment  or  decree  of  a  court  of  com- 
petent jurisdiction,  directly  upon  the  point, 
is  conclusive  between  the  same  parties,  or 
their  privies,  upon  the  same  matter  when 
brought  in  question  in  the  same  court,  or 


in  anoQier  court  ot  concurrent  jarlsdiction. 
The  rule  is  founded  upon  considerations  as 
well  ot  abstract  Justice  as  ot  the  public  pol- 
icy, which  torUds  ttie  litigation  ot  any  mat- 
ter whi<^  has  once  been  folrly  d^rmined 
by  proper  and  oompetent  authority  between 
the  same  parties,  or  those  standing  in  the 
relation  of  privies  to  tbem."  Peay  t.  Dun- 
can, 20  Ark.  85,  91. 

[2]  Judgments  by  consent  have  the  same 
effect  in  estoppel,  and  are  as  binding  as 
res  adjudlcata,  as  those  rendered  upon  a 
trial  of  the  issues  involved,  and  neither  are 
they  subject  to  collateral  attack  for  mere 
errors  or  Irregularities  in  thtAx  entry  or  ren- 
dition. 28  Gyc.  1087;  Freeman  on  Judg- 
ments, i  330;  2  Black  on  Judgments,  705; 
Short  V.  Taylor,  137  Uo.  ffl7,  38  S.  W.  852, 
69  Am.  St  Bep^  608;  Alder  v.  Vankirkland 
Co..  114  Ala.  551,  21  South.  490,  62  Am.  St 
Rep.  133. 

[3]  The  pleadings  In  the  original  suit  show 
that  the  cause  of  action  was  tor  damages 
for  depreciation  in  valne  ot  the  land,  be- 
cause of  the  construction  of  the  roadbed  and 
dump,  as  maintained,  and  upon  the  Issues 
made  all  ttie  damages  that  had  or  could  ac- 
crue to  the  lands  by  reason  Uiereot  could 
have  been  awarded  in  that  salt  A  judg- 
ment was  In  fact  entered  reciting  that:  **The 
parties  herein  agree  and  consent  to  a  Judg- 
ment for  9900  in  fovor  of  the  plaintiff,  as 
fall  and  complete  satisfaction  to  the  plaintiff 
for  all  damages  caused,  or  that  may  be 
caused,  or  that  he  may  or  vrill  receive,  by 
the  building,  erection,  construction,  and  main- 
tenance of  a  certain  railroad  dump  or  road- 
bed spur  or  railroad  at  or  near  block  18  In 
the  dty  ot  Little  Rock,  state  of  Arkansas, 
and  that  said  amount  shall  be  In  full  saUs- 
ftictlon  of  all  damages  that  have  accrued, 
or  may  accrue,  to  the  plaintiff  on  account  of 
any  and  all  allegatlona  made  in  the  com- 
plaint herein.  *  *  • "  This  Judgment  was 
not  appealed  from,  and  has  been  satisfied  in 
fall  by  the  payment  of  the  amount  for  which 
It  was  rendered. 

[4]  There  was  no  allegation  of  lack  ot  ju- 
risdiction of  the  court  rendering  it,  and  It 
was  not  therefore  subject  to  collateral  at- 
tack. 

Cyc.  states  the  rule  thus:  "Where  want 
of  Jurisdiction  is  not  alleged,  the  judgment 
cannot  be  impeached  collaterally,  because  It 
is  not  In  accordance  with  the  agreement  of 
the  parties."  23  Cyc.  1097.  See,  also,  Wa- 
baska  ESectric  Co.  v.  City  of  Blue  Springs, 
84  Neb.  577,  122  N.  W.  21 ;  Williams  v.  Sim- 
mons, 79  Ga.  649,  7  S.  Q.  133;  Frisby  v. 
Withers,  61  Tex.  134 ;  Young  v.  Watson,  155 
Mass.  77,  23  N.  B.  1135;  Blddle  v.  Pierce, 
13  Ind.  App.  239,  41  N.  B.  475;  White  v. 
Bogart.  73  N.  Y.  256;  Hnghea  v.  Schreiner, 
202  Pa.  488,  52  Ati.  30. 

The  decisions  of  many  conris,  our  own 
among  the  number,  hold  to  the  broad  gen- 
eral rule  that  It  is  not  permissible  for  a 
party  or  privy  to  attack  a  Judgment  In  a 
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collateral  proceeding  on  acconnt  of  fraud. 
Bonner  t.  Gorman,  71  Ark.  480,  77  S.  W. 
602.  See,  also,  Logan  t.  Central  Iron  Go., 
189  Ala.  648,  86  South.  729;  Porter  t.  Bound- 
tree.  Ill  Ga.  369,  36  S.  SL  761;  Elrby  t.  Elr- 
by.  142  Ind.  419,  41  N.  Bi  809;  Edmundson 
T.  Scbool  District,  98  Iowa,  639,  67  N.  W. 
671,  60  Am.  St  Bep.  224;  Oalnes  T.  Johns- 
ton, 16  S.  W.  246,  12  ECy.  Law  Bep.  779;  23 
Gyc.  1088,  and  other  cases  dted. 

Appellant  nowhere  contends  that  his  at- 
torney did  not  hare  authority  to  bring  the 
flrst  suit,  nor  consent  to  Judgment,  but  only 
that  he  was  without  authority  to  consent 
to  a  Judgment  for  future  damages  as  lea- 
dered. 

[I]  It  will  not  be  questioned  that  an  at- 
torney Is  authorized  by  ordinary  employ- 
ment to  prosecute  a  claim  to  Judgment  and 
satisfaction,  and  appellant  will  not  be  al- 
lowed to  impeach  sndi  Judgment  collaterally 
by  showing  that  the  attorney,  whom  he  ad- 
mits had  authority  to  bring  the  suit  and  file 
the  complaint,  had  not  authority  to  agree 
to  a  Judgmoit  by  consent,  which  was  actual- 
ly entered.  Moore  t.  Murrell,  56  Ark.  378, 
19  8.  W.  973;  BeliToau  t.  Amoakeag  Mfg. 
Go.,  68  N.  H.  225,  40  Aa  784,  44  L.  B.  A.  167, 
28  Amu  St  Rep.  677. 

Hren  if  appellant's  response  and  motion  to 
modify  the  Judgm^t  whl6h  was  filed  in  the 
court  below,  and  later  on  motion  stricken 
from  llie  fileSi  can  be  considered  here,  which 
is  extremely  doubtful,  under  the  state  of  this 
record,  its  allegations  are  not  sufficient  to 
warrant  the  modification  of  the  Judgment 
under  the  statute,  If  it  be  regarded  a  direct 
proceeding  for  that  purpose.  Section  4431, 
Kirby's  Digest 

We  find  no  error  in  this  record,  and  the 
Judgment  is  affirmed. 


BUEBRIDGE  et  aL  v.  GOTSCH  et  aL 
(Supreme  Court  of  Arkansa*.    Feb.  24,  1913.) 

1.  Taxation  ({  686*}— Tax  Saxxs— Cohfo- 
iiATioN— Notice. 

Kirby'i  Dig.  |  662,  proTidee  that  tax  sale 
purchaaers  may,  any  time  after  the  time  for 

such  redemptioa,  publish  a  notice  calling  on 
all  persons  who  can  set  up  any  right  to  the 
lands,  because  of  any  irregularity  in  the  sale, 
to  show  cause  why  it  shoQld  not  be  confirmed ; 
and  sections  663  and  664  require  the  notice  to 
state  the  authority  under  which  the  sale  was 
made  and  describe  the  lands,  and  provide  that 
the  last  notice  shall  be  at  least  20  days  before 
the  first  day  of  the  term  at  which  the  applica- 
tion for  confirmatloD  is  made.  Held,  tmt  the 
notice  of  application  for  confirmation  was  suffi- 
cient as  given  by  the  applicant,  where  it  was 
signed  bT  the  attorney  for  the  petitioners, 
though  also  signed  by  the  cleA;  the  clerk's 
signing  being  surplusage. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  8f  1376,  1376;  Dec  Dig.  |  685.*] 

2.  Taxation  (|  685*)— Tax  Salbs—Confib- 
KAtioir— NonoK— Efixot  or  InsuFFioisncT. 

Failure  to  have  the  notice  of  an  applica- 
tion for  the  confirmation  of  a- tax  sale  signed 


tV„  petitioners,  as  required  by  Kirby's  Dig.  | 
662,  was  a  mere  irregularity,  which  would  not 
invalidate  the  confirmation  on  collateral  attack. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  K  1375.  1376;  Dec.  Dig.  |  685.*] 

8.  JuoouENT  (I  272*)— Tna  or  Ektbt. 

That  the  record  showed  an  order  of  ad- 
journment preceding  the  entry  of  decrees  con- 
firming a  tax  sale,  which  order  had  been 
8crat(Uted  out  and  another  order  of  adjoum- 
meut  entered  following  the  record  of  the  con- 
firmation, even  if  unexplained,  would  not  nega- 
tive an  entry  of  the  decrees  as  entered  'Hn 
term,"  so  a*  to  Inralldata  them  as  mtered  in 
vacation, 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  IS  512-523;  Dec  big.  t  272.*] 

4.  Taxation  (|  685*)— Tax  Saubb— GoNn»- 

IfATlON— FsAun. 

That  petitioners  for  the  confirmation  of  a 
tax  sale  had  not  in  fact  paid  taxes  on  tiieir 
lands  for  three  years  was  not  sufficient  to  show 
fraud  in  procuring  the  decree  of  confirmatioa, 
though  the  decree  recited  such  payment. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Gent  Dig.  SI  1875,  1876;  Dec  Dig-  S  685.*] 

AKwal  from  Bradley  Caumcety  Oonrt; 
Zacharlah  T.  Wood,  Chancellor. 

Action  by  L.  3.  Bnrbrldge  and  others 
against  Emma  Gotsch  and  othersL  From  a 
Judgmoit  for  defendants,  plaintUCi  appeaL 
Affirmed. 

B.  L.  Herring  and  E.  E.  WlUlams,  both  of 
Warren,  for  appellants.  D.  A.  Bradham,  of 
Warren,  and  Henry  H.  Dwlstm,  Of  St  Louis, 

Mo.,  for  appellees. 

McCULLOGH,  a  J.  This  Is  an  action  in- 
stituted by  appellants  in  the  chancery  court 
of  Bradl^  county  against  app^ees.  In  whlidi 
it  is-  sought  to  vacate  two  decrees  of  said 
chancery  court  rendered  at  the  January 
term,  1907,  confirming  certain  tax  sales  un- 
der which  ai^Iees  claim  title  to  the  landa 
described  In  the  decrees. 

The  validity  of  the  two  decrees  Is  challeng- 
ed on  the  grounds  (1)  that  the  court  did  not 
acquire  Jurisdiction  of  the  subject-matter; 
(2)  that  the  decrees  were  rend«»d  in  vaca- 
tion; and  (8)  that  they  were  obtained  by 
fraud  practiced  by  the  attorneys  fSor  tiie  peti- 
tioner Emma  Gotsch. 

The  case  was  tried  on  the  record  Is  tiie 
two  former  proceedings.  In  which  the  decrees 
Boi^ht  to  be  canoded  were  rendered,  and 
also  upon  an  agreed  statonent  of  facts,  and 
other  testimony. 

j^tptilants  showed  that  they  were  the  own- 
ers of  die  original  titles,  and  ttiat  appel- 
lees held  under  a  forfeiture  to  the  state  for 
taxes  in  1869  and  subsequent  conveyances. 

It  is  satisfactorily  proved  in  the  presoit 
case  that  the  petitioners  for  conflrmatifm  had 
not  paid  taxes  for  three  years  what  the  peti- 
tions were  filed  and  the  decrees  were  ren- 
dered, and,  of  course^  tax  receipts  showing 
the  payment  of  taxes  for  at  least  three  years 
were  not  exhibited,  as  required  by  the  con- 
firmation statute.  The  confirmation  decrees 
themselves,  however,  recite  a  finding  by  the 
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court  that  tbe  taxes  had  been  paid  for  tbree 
years  prior  to  the  flUng  of  the  petltionB,  and 
each  of  the  decrees  also  recites  that  notice 
of  publication  bad  been  duly  published  "for 
six  weeks  proTlous  to  the  petition  for  con- 
firmation, and  the  last  day  thereof  appearing 
20  days  before  the  first  day  of  the  present 
term  of  this  court"  Among  the  papers  on 
file  In  the  confirmation  proceeding  are  the 
affidavits  of  the  pnbllshers  showing  publica- 
tion of  the  notices;  and  It  appears  from  these 
notices  that  they  are  signed  by  tbe  clerk  of 
tile  court  and  also  by  the  attorney  for  tlie 
petitioner. 

On  a  final  hearing  the  court  dismiased  the 
complaint  for  want  of  equity. 

The  basis  of  the  chaise  that  tbe  court  was 
without  Jurisdiction  is  that  the  statute  was 
not  complied  with  in  the  matter  of  giving  no- 
tice. The  statute  concerning  confirmation  of 
tax  titles  provides  that  "the  purchasers,  or 
the  heirs  and  legal  representatives  of  pur- 
chasers, *  •  •  may  at  any  time  after 
tlie  expiration  of  the  time  allowed  for  meb 
redemption  pnbllah  six  weeks  In  succession 
In  some  newspaper  published  In  the  county 
where  tlie  luida  Ue  *  *  *  a  notice  call- 
ing on  all  persons  who  can  set  up  any  right 
to  the  lands  so  purchased  In  consequence  of 
any  Informality  or  any  Irregularity  connect- 
ed with  such  sale  to  show  canae  at  the  first 
term  of  tbe  drcnlt  conrt  of  tbe  county,  or 
if  there  be  a  aerate  chancery  court  in  the 
connty,  then  at  the  first  term  of  the  chancery 
conrt  after  Qie  pabllcatton  of  the  notice,  why 
the  aale  so  made  should  not  be  confirmed." 
Klrby's  Digest;  S  602. 

The  noct  two  sections  provide  that  "the 
notice  provided  In  the  preceding  section  shall 
state  the  authority  under  which  the  sale 
took  place  and  give  the  description  of  the 
land  purchased  and  the  nature  of  the  title 
by  which  It  Is  held ;"  and  that  "the  last  In- 
sertion of  said  notice  In  the  newspaper  shall 
be  at  least  twenty  days  inior  to  the  first  day 
of  the  term  of  court  at  which  application  for 
oonftrmation  Is  to  be  made.*' 

It  will  be  noted  that  under  this  statute 
notice  is*  to  be  given  by  the  petitioners  them- 
selves ;  whereas  undor  the  act  of  1899,  pro- 
viding for  confirmation  of  titles,  the  provl- 
rion  is  for  notice  by  the  derk  after  tbe  filing 
of  the  petition.  This  court  has  hdd  that 
tbe  act  of  1889  is  not  apidlcable  to  confirma- 
tion of  tax  sales.  Ex  parte  Morrison,  69 
Ark.  617.  6«  S.  W.  m 

[1,  t]  Tbe  notice  In  eadi  of  the  cases  was 
In  strict  compliance  with  the  statute  authoris- 
ing confirmation  of  tax  sales,  exc^  that  It 
was  signed  the  clerk ;  but,  as  It  was  also 
signed  by  the  attorney  for  the  petitioners, 
tbe  signature  of  the  clerk  may  be  treated  as 
surplusage,  and  the  notice  Is  sufficient  as  one 
given  by  tbe  petitioner.  However,  If  we 
should  hold  otherwise  on  that  question,  the 
failure  to  have  the  notice  signed  in  tbe  man- 
ner required  by  the  statute  was  a  mare  irr^- 


ularity,  which  could  not  be  taken  advantage 
of  in  an  attack  of  this  kind.  Porter  v.  Doo- 
ley,  66  Ark.  1,  49  S.  W.  1083;  Johnson  v. 
Lesser,  76  Ark.  465,  91  S.  W.  763. 

[8 J  Tbe  next  attack  upon  the  validity  of 
the  confirmation  decrees  is  on  the  ground 
that  they  were  rendered  in  vacation.  There 
la  nothli^  in  the  evidence  to  sustain  this 
attack.  The  records  prepared  and  kept  by 
the  clerk  show  that  tbe  decrees  were  entered 
during  term  time.  It  Is  true  there  appears 
on  the  record  preceding  these  decrees  an  or- 
der of  adjournment,  but  It  had  been  erased 
or  scratched  out  and  another  order  of  ad- 
journment entered  following  the  record  of 
the  confirmation  decrees.  This  condition  of 
tbe  record,  even  unexplained,  would  not  be 
sufficient  to  overturn  tbe  clerk's  entry  of  the 
decrees  upon  the  record.  Flddyment  v. 
Bateman,  97  Ark.  76,  133  8.  W.  192.  But 
the  condition  of  tbe  record  was  fully  explain- 
ed by  tbe  testimony  of  tbe  clerk,  who  stated 
that  the  adjourning  order  was  at  first  errone- 
ously written  before  these  decrees  were  &i- 
tered,  and  that  tbe  same  was  afterwards 
erased  and  tbe  decrees  entered  while  the 
conrt  was  EtlU  In  session. 

[4]  In  st^port  of  the  attack  on  the  decrees 
for  fraud  In  their  procurement,  anxdianta 
called  as  a  witness  the  attorney  who  acted 
for  the  petitioners  In  the  confirmation  pro- 
ceedings, and  he  stated.  In  anbstance,  that 
he  did  not  r^resmt  to  the  court  that  he  had 
the  tax  receipts,  bat  that  be  correcUy  stated 
tbe  tecti  at  the  time  of  tbe  raidltlon  of  the 
decrees.  Aj^iellanta  also  rely  upon  proof  that 
the  petitioners  had  not  In  fact  paid  tues  on 
tbe  lands  for  three  years.  This  was  not  suffi- 
cient to  show  fraud  In  procuconeat  of  the 
decrees.  Boynton  t.  Ashabranner,  75  Atk. 
614,  88  8.  W.  668;  Bank  of  Pine  Blulf  v. 
Levi,  90  Ark.  170.  118  S.  W.  250;  Terry  v. 
Logne.  97  Ark.  314,  138  S.  W.  1135. 

The  facts  in  Boynton  v.  Ashabranner,  sn- 
pra,  were  very  almllar  to  tbe  fiicts  of  the 
present  case  as  to  the  question  of  alleged 
fraud.  There  the  court  said :  "The  defendant 
testified  that  he  bad  paid  the  taxes  for  the 
three  years  preceding  tbe  confirmation,  and 
exhibited  his  tax  receipts*  and  It  follows 
from  that  testimony  that  the  petition  for  con- 
firmation could  not  have  paid  the  taxes  for 
those  years.  But  the  confirmation  decree 
recites  the  exfaibitkm  by  the  petitioner  of 
tax  receipts,  and  the  conrt  neceraarl^  found 
before  entering  the  decree,  that  petitioner 
bad  paid  tbe  taxes.  It  Is  not  sufficient  to 
show  now  ttiat  the  flndtog  was  erroneous, 
because  In  the  absence  of  fraud*  that  finding 
Is  coniduslve^  and  anotbw  trial  of  the  ques- 
tion cannot  be  pomltted.  Tbe  conrt  may 
have  reached  its  ooncluslon  npon  ftilse  or  in- 
competent testimony  as  to  paym^t  of  taxes, 
yet  that  would  not  constitute  grounds  for 
reopening  tbe  question  and  trying  It  anew. 
*  *  *  Mere  proof,  however,  that  tbe  taxes 
were  paid  by  tbe  dtf  endant  la  not  sufllclait. 
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In  the  absence  of  an  afflrmattTe  showing  of 
Arand  practiced  on  the  court  It  la  the  pay- 
ment of  taxes,  and  not  the  nhibition  of  tax 
receipts,  which  confers  Jurisdiction  upon  the 
court  to  confirm  tbie  tax  title  of  the  petition- 
er; and  a  flndiiv  by  the  court  in  that  pro- 
ceeding of  that  Jurisdictional  tact  is  final 
and  conclusive  nntU  the  contrary  be  shown, 
and  fraud  be  shown  to  have  been  practiced 
upon  tbe  court  Inducing  that  finding." 

Our  conclusion  Is  that  appellants  failed 
to  establish  their  claim  of  fraud  In  the  pro- 
curement of  the  coafirmatlon  decrees,  and 
that  the  chancellor  was  correct  in  refusing 
to  vacate  tbe  decrees. 

Affirmed. 


OAFFET  r.  ALLISON. 

(Supreme  Court  of  Arkansas.    Feb.  24,  1913.) 

1.  EviDBHCK  (i  271*)— Sbu^Sbbvxno  Dbcla- 

BATIONS— AOUXSaiBILlTT. 

On  an  issue  of  execution  of  a  note  to  plain- 
tiff's decedent,  it  was  error  to  permit  plaintiff 
to  show  declarationa  by  decedent  that  defendant 
had  executed  tbe  note  in  bis  favor,  and  that  de- 
cedent owned  it 

[Eld.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  U  1068-1079,  lOSI-1104;  Dec  Dig. 
i  271.*] 

2.  WrrNESSEs  (S  02*)  —  Cohpettnct  —  Hus- 
band AND  Wife. 

Under  Kirby's  Dig.  S  3095,  which  makes 
a  wife  incompetent  to  testis  for  her  husband, 
except  as  to  ousiness  transacted  for  him  as  his 
a!;ent,  It  was  proper,  on  an  issue  of  execution 
of  a  Dote,  to  exclude  testimony  by  defendant's 
wife  that  be  did  not  execute  the  note ;  she  not 
having  acted  as  bis  agent 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
^t  ^  M*]^        4KM17.  419, 

3.  Bnxa  AND  Notes  (}  492*)— Action  on 
Note— Burden  of  Paoor. 

On  an  issue  of  execution  of  a  note  sued  on, 
the  burden  was  on  plaintiff  to  prove  allegation 
that  the  note  was  in  defendant^  possession. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  1649-1651;  Dec.  Dig-  8 
492.*] 

Appeal  from  Circuit  Court,  Lonoke  Coun- 
ty ;  Eugene  Lankford,  Judge. 

Action  by  Juanlta  Allison,  by  her  next 
friend,  C.  Q.  Beed,  against  I,  D.  CaCFey. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.  Reversed  and  remanded. 

Juanita  Allison,  by  her  next  friend,  C  O. 
Beed,  instituted  this  action  in  the  circuit 
court  f^inst  I.  D.  Oaff^  to  recover  a  bal- 
ance of  $200  allied  to  be  due  on  a  note 
executed  by  Caffey  In  favor  of  Kizer  Allison, 
deceased,  her  father,  for  the  payment  of  a 
balance  due  on  certain  lands.  The  complaint 
allies  that  the  note  was  executed  on  Janu- 
ary 26,  1910,  and  delivered  to  the  wife  of 
I.  D.  Caffey,  who  was  a  sister  of  KUbs  Al- 
lison, and  that  said  note  was  lost  or  destroyed 
or  in  the  possession  of  the  pendant  The  de- 
fendant dmied  the  execution  of  the  allied 


not^  and  aU^ced  that  be  had  paid  tiie  amount 
due  on  the  land. 

J.  EL  Benson,  a  witness  tot  tbe  plaintiff 
tesUfled  aubstantlally  as  follom:  '*I  was  a 
Justice  of  the  peace  In  Lonoke  county  In 
2910.  Klzer  Allison,  now  deoeased,  sold  his 
undivided  interest  In  a  certain  tract  of  land 
to  the  defoodant  Caffey.  I  wrote  the  deed. 
I  understood  the  purchase  price  wu  $400; 
$200  to  be  paid  down,  and  the  balance  in  10 
or  12  months.  I  remember  writing  a  note  for 
$200,  payable  to  Elzer  Allison,  and  signed  by 
the.  defendant  Caffey.  iltf  recollec^n  is 
that,  at  the  direction  of  Allison,  I  handed  the 
note  to  his  sister,  Mrs.  Caffey,  the  wife  of 
the  defendant  The  note  was  given  for  the 
balance  due  on  the  land." 

Mrs.  Mamie  Allison,  mother  of  Juanlta  Al- 
lison, testified  substantially  as  follows: 
"Elzer  AUIsoD  was  my  husband  and  died  on 
the  3d  of  March,  1911.  After  his  death,  Caf- 
fey said  that  he  would  pay  everything  that 
he  owed  us.  He  did  not  owe  anything,  ex- 
cept the  $200  note  given  for  the  balance  of 
the  purchase  price  of  the  land  sold  to  him 
by  my  deceased  husband." 

C.  O.  Reed  testified  substantially  as  fol- 
lows: "A  short  time  before  his  death,  Elzer 
Allison  purchased  a  horse  from  me.  He 
wanted  to  put  up  as  collateral  for  the  pur- 
chase price  a  $200  note  which  he  said  the 
defendant  had  executed  to  him,  which  was  in 
the  possession  of  his  sister,  the  defendant's 
wife." 

Other  witnesses  testified  that  they  heard 
Elzer  Allison  say,  some  time  prior  to  his 
death,  that  he  had  a  note  for  $200  executed 
in  his  favor  by  the  defendant,  and  that  he 
had  left  the  note  with  his  sister,  the  defend- 
ant's wife.  The  defendant  Caffey  admitted 
that  he  purchased  the  land  from  Eizer  Al- 
lison and  agreed  to  pay  $400  for  it.  He 
said  that  he  had  $200  which  be  paid  to  Al- 
lison, and  executed  a  note  and  mortgage  to 
Bud  Rouse  for  $200  on  the  same  day,  and 
that  he  also  paid  this  $200  to  Allison.  He 
denied  that  the  note  in  question  was  ever 
executed,  and  said  that  the  only  note  he  ex- 
ecuted on  that  day  was  a  note  to  Rouse  for 
the  $200  to  get  the  money  to  finish  paying 
for  the  land.  The  Jury  returned  a  verdict 
for  the  plaintiff,  and  the  defendant  appealed. 

Chas.  A.  Walls,  of  Lonoke,  for  appellant 
Jas.  B.  Beed,  of  Lonoke,  and  Terry,  Downie 
ft  Stre^iiey,  of  little  Ro^A,  for  wpeliee. 

HABT,  J.  (after  stating  tbe  facts  as  above). 
[1]  The  testimony  of  witness  Beed  and 
others,  as  to  the  iteclaratlons  made  by  Klser 
Allison  that  the  defendant  had  executed  the 
note  in  his  favor,  and  that  he  was  the  owner 
of  it,  was  not  competent  evidence.  The  dec- 
larations were  in  the  nature  et  a  narrative 
of  a  past  occurrence^  and  cannot  be  received 
as  iwoof  of  the  existence  of  snch  occurrence. 
These  declarations  were  not  In  dlaparage- 
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ment  of  bta  title,  bat  were  self-aerrliig  dec- 
larations merely.  They  were  offered  by  the 
plaintiff  to  ■trengtben  her  claim.  Decedents 
dedaratlODB  were  no  more  evidence  for  the 
plaintiff  here  than  th^  would  have  been  for 
him  In  case  he  had  Ured  and  been  the  plain- 
tiff In  this  action ;  and  It  Is  apparent  that 
be  could  not  have  proved  bis  own  mere  dec- 
larations to  third  parties  of  bis  ownership 
In  order  to  establish  his  title  to  the  note 
against  the  defendant  The  testimony  was 
permitted  to  be  given  to  the  Jury  as  com- 
petent and  proper  for  their  consideration. 
If  the  testimony  was  believed,  It  could  not 
fall  to  have  a  prejudicial  effect  against  the 
defendant  and  to  weaken  the  defense  upon 
which  he  was  Insisting,  Therefore  the  ad- 
mission of  such  evidence  was  prejudicial  to 
the  rights  of  the  defendant.  Brown,  Adm'r, 
T.  Kenyon.  108  Ind.  283,  9  N.  E.  283;  Bedell 
V.  Scos^^,  40  Pac.  9541 ;  Royston  t.  Royston, 
Adm'r,  29  Ga.  82;  Gibson  t.  Gibson,  16  III. 
App.  328;  Wilson  v.  Wilson,  6  Mich.  9;  Ward 
T.  Ward.  S7  Hlcb.  253 ;  Marcy  t.  Barnes,  16 
Gray  (Mass.)  161,  77  Am.  Dec.  405. 

[2]  Counsel  for  defendant  insists  that  the 
court  erred  in  refusing  to  permit  the  wife 
of  the  defendant  to  testify  that  her  husband 
did  not  execute  the  note  In  question.  There 
was  no  error  In  this.  Under  section  3095, 
Kirby's  Digest,  a  wife  is  Incompetent  to  tes- 
tify for  her  husband,  except  In  regard  to 
some  business  transacted  by  her  for  him  as 
hfa  agent  The  wife  In  this  case  was  not  the 
agent  for  her  husband;  and  the  excluded 
testimony  was  not  In  reference  to  any  busi- 
ness transaction  done  by  her  as  his  agent 
Taylor  v.  McClintocli,  87  Ark.  243,  112  S.  W. 
405.  and  cases  cited;  St  Ia.  I.  M.  &  S.  By. 
Co.  T.  Courtney,  77  Ark.  431,  92  S.  W.  251. 

[3]  Counsel  for  the  defendant  also  assigns 
as  error  the  action  of  the  court  in  refusing 
and  giving  instructions.  The  theory  of  the 
plaintiff  was  that  the  defendant  executed  the 
note  In  favor  of  ber  father,  and  that  her 
father  left  the  note  with  his  sister,  who  was 
the  wife  of  the  defendant,  and  that  the  note 
had  never  been  paid.  On  the  other  hand,  the 
defendant  denies  that  he  ever  executed  the 
note.  'The  plaintiff  alleged  that  the  note  was 
In  the  possession  of  the  defendant,  and  that 
was  denied.  It  thus  became  a  material  Issue; 
and  the  burden  of  proof  was  on  the  plaintiff 
to  establish  It  Norris  v.  Kellogg,  7  Ark. 
112;  WlUlams  v.  Cubage,  36  Ark.  307;  Field 
T.  Anderson,  55  Ark.  546,  18  S.  W.  1038;  Mc- 
Laln  T.  Duncan,  57  Ark.  49,  20  S.  W.  597. 

Inasmuch  as  the  Judgment  must  be  revers- 
ed for  the  error  in  admitting  the  testimony 
Indicated  above,  It  will  not  be  necessary  to 
take  up  the  Instructions  and  discuss  them  In 
detalL  We  deem  It  sufficient  to  say  that  the 
conrt  bad  in  mind  the  principles  of  law  Just 


'  Reported  In  full  Id  the  Pacific  Reporter;  re- 
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announced  In  giving  Instrnctlons  to  Xbe  Jnry. 
The  Instractlons  given  were  inartlstlcally 
drawn  In  that  it  might  be  inferred  from 
them  that  there  was  an  Indication,  on  the 
part  of  the  court,  that  the  note  in  question 
had  been  executed,  when  this  was  the  prln- 
dpal  Issue  to  be  determined  by  the  Jury. 
We  do  not  mean  to  hold  that  the  Instruc- 
tions as  given  are  erroneous,  but  call  atten- 
tion to  this  defect  In  their  verbiage  in  order 
that  it  may  be  obviated  at  the  next  trial. 

For  the  error  In  admitting  the  testimony 
of  the  declarations  of  Klzer  Allison  In  regard 
to  his  ownership  of  the  note,  the  Judgment 
must  be  reversed,  and  the  cause  will  be  xe- 
manded  for  a  new  trlaL 


HILL  V.  GIBSON.  . 

(Supreme  Court  of  Arkansas.    Feb.  24,  1913.) 

1.  Appeal  ano  Easoa  (|  1070*)— Habmless 
EsBOft— Failure  to  Follow  Bbboneous 
Irstbuctioit. 

The  jury's  foilure  to  follow  an  InstructloD 
which  under  the  evidence  would  have  required 
a  verdict  for  defendant  was  not  prejudicial  er- 
ror, where  the  instruction  was  not  a  correct 
dedaratiou  of  law. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4231-4^;  Dec.  Dig.  i 
1070.^] 

2.  FeNCBB   (I  4*)— FHTOINQ  DlBTBlCT— SIAT- 

UTES. 

Under  Kirby's  Dig.  K  1378-1413,  provid- 
ing for  the  organization  of  fencing  districts  and 
fixing  the  rij^hts  and  liabilities  of  residents 
within  the  district  by  an  order  restraining 
stock  mentioned  in  the  petition  from  running 
at  lai^e  therein,  section  1380  of  which  imposes 
a  fine  for  permitting  such  stock  to  run  at  large, 
and  section  1405  of  which  provides  that  after 
the  district  has  been  inclosed  by  a  good  and 
lawful  fence  any  person  letting  stock  run  at 
large  therein  shall  be  liable  in  damaKes,  etc., 
after  a  lawful  fence  has  onc&  been  built  the  or- 
der of  the  court  is  effective  until  the  district  is 
dissolved,  and  not  merely  for  the  time  such 
fence  is  maintained. 

[Ed.  Note^For  other  cases,  see  Fences,  Cent 
Dig.  H         I>ec  Dig.  I  4.^ 

Appeal  from  Circuit  Court,  Conway  Coun- 
ty; Hugh  Basham,  Judge. 

Action  by  Mrs.  P.  P.  Gibson  against  Bob 
Hill,  Jr.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Affirmed. 

Appellee  sued  appellant  tbr  damages  al- 
leged to  have  been  caused  by  the  trespassing 
of  appellant's  stock  upon  her  crops.  The 
complaint  alleges  that  appellee  is  the  owner 
of  certain  lands  within  fencing  district  No. 
3  of  Conway  county ;  that  said  district  is  a 
legally  constituted  and  existing  fencing  dis- 
trict of  said  county,  within  which  it  is  made 
unlawful  fbr  stock  to  run  at  large;  that  ap- 
pellant turned  his  cattle  on  her  crop  on  her 
said  land  to  her  damage  In  the  sum  of  |100, 
and  she  prajred  Judgment  for  that  snm.  The 
an>ellant'8  answer  denied  all  the  material  al- 
legations of  the  complaint,  spedflcally  plead- 
ing that,  if  said  district  was  otherwise  es- 
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tabllshed,  It  wu  niot  tmlawfnl  for  atoA  to 
nm  at  large  tber^  at  the  times  alleged  In 
tbe  complaint,  for  that  atM  district  was  not 
at  said  time  Inclosed  by  a  lawful  fence. 

Wliat  amounts  to  b&  agreed  statement  of 
facts  Is  set  out  In  Qie  bill  of  excqttlonB,'  and 
Is  aa  follows:  "The  testimony  showed  the 
proper  orders  of  tbe  county  coprt  for  the 
formation  of  tbe  fencing  district  moitloned 
In  the  complaint  It  also  showed  that  the 
plaintiff  owned  land  in  said  district,  and  for 
the  year  1911  rented  land  therein  to  one  W. 
H.  Faucett  for  |6  per  acre,  and  that  some 
time  during  the  fliU  of  said  year,  or  rarly 
winter,  the  said  Faucett  sold  his  crop  to  tbe 
plaintiff  In  settlement  of  tbe  rent  The  tes- 
tlmmiy  fnrttiar  toided  to  show  that  Uw  de> 
fendant,  Bob  HUl,  had  control  of  land  in  said 
district  dnring  said  year  and  ntade  a  crop 
thereon  and  owned  and  herded  about  100 
head  of  cattle  after  his  crops  were  gathered 
upon  the  lands  coltlTated  by  him  and  other 
portions  of  said  fencing  district  about  a  mile 
from  the  land  on  which  the  crop  was  claimed 
to  have  been  destroyed;  that  some  time 
about  the  1st  of  February,  1912,  about  15 
head  of  cattle  were  seen  on  plaintiff's  land 
where  the  crop  had  been  made;  and  that 
said  cattle  were  all  bat  one  branded  'O.'  The 
testimony  farther  shows  that  defendant's 
cattle  were  branded  '0.*  The  testimony  fur- 
ther tended  to  show  that  one  Bradley  had 
about  100  head  of  cattle  in  said  fencing  dis- 
trict herded  by  the  same  herder  that  herded 
defendant's  cattle.  The  testimony  farther 
tended  to  show  that  bogs  had  ranged  in 
plaintiff's  crop,  and  that  after  the  crops  had 
been  gathered  defendant  and  said  Bradley 
relieved  their  herder  and  permitted  the  cat- 
tle to  roam  at  will  in  said  fencing  district, 
and  which  was  in  February,  1812.  The  tes- 
timony further  tended  to  show  that  the  crop 
on  plalntUTs  land  had  been  damaged  by 
stock;  but  there  was  no  testimony  as  to 
whose  stock  did  the  damage,  except  that  the 
bunch  iof  about  15  head  were  branded  'O.' 
The  testimony  also  tended  to  show  that  dur- 
ing the  month  of  January,  1912,  cattle  brand- 
ed with  an  *0'  were  seen  at  different  times 
in  the  plaintiff's  crop.  The  undisputed  tes- 
timony showed  that  the  fencing  district  was 
not  Inclosed  by  a  lawful  fence,  and  that,  on 
account  of  gates  being  down  and  the  fence 
around  said  district  not  beiug  as  required 
by  law,  cattle  and  other  8to<&  could  go  In 
and  out  of  said  fencing  district  during  the 
year  1911  and  np  until  after  the  alleged  in- 
lory  was  committed,  at  wUL  The  testimony 
tended  to  show  that  the  crop  Iiad  been  dam- 
aged  by  stotft  to  the  extent  of  the  verdict 
rendered  by  the  Jury.  This  was  all  that  the 
testiniQiqr  established  or  tended  to  establlsb 
and  was  all  Uie  testimony  in  the  case." 

On  motion  of  plaintiff,  and  over  the  objec- 
tion of  defendant,  the  court  Instructed  the 
Jury  as  foUowa:  Na  1.  "Yon  are  Instructed 
that  If  jni  And  from  tlie  evidence  In  thle 


case  that  flie  defendant  was  heidliv  his  cat- 
tle on  land  In  the  fisndng  district,  or  was 
pwmlttlng  them  to  run  at  large  <m  such  land, 
and  th^  escaped  and  msat  npon  the  land  of 
plaintiff  inside  the  district  and  damaged  the 
crop,  tbea  yon  will  And  for  the  plaintiff,  not- 
withstanding the  district  fence  was  not  a 
lawfnl  teace,  and  assess  plalntUTs  damage 
at  such  sum  as  tbe  evidence  shows  was 
caused  hy  the  sto^  of  def^dant*' 

And  refused  the  following  Instructlona 
asked  tqr  defendant:  (1)  "Ton  are  Instmcted 
to  return  a  verdict  fm  the  defetadant**  (B) 
"Ton  are  instructed  that  If  the  defendant 
bad  the  right  to  herd  his  cattle  on  portions 
of  tile  district,  and  they  strayed  off  on  plaln- 
tUTs ground,  for  that  she  could  not  recovw 
for  the  injury."  (4)  "Tou  are  instmcted 
tliat  yon  cannot  find  for  tbe  plaintUC  more 
than  nominal  damages,  as  there  la  no  proof 
of  tbe  amount  <tf  damages  done  1^  deCend- 
ant*B  stock." 

And  npon  motion  of  defendant  gave  tbe 
following  instructions:  (2>  "Yon  are  in- 
structed that  the  undisputed  testimony  shows 
tliat  the  fencing  district  was  not  Inclosed  by 
a  lawfnl  fence  at  the  time  of  the  alleged  In- 
jury, and  you  cannot  And  for  the  plaintiff  on 
the  ground  that  the  defendant  permitted  hla 
cattle  to  run  at  large  Inside  of  a  district  liav- 
Ing  a  lawfnl  fence."  (6)'  "The  proof  shows 
that  the  land  was  rented  to  Faucett  for 
standing  rent.  For  damages  to  the  crop 
while  he  owned  It  the  plaintiff  cannot  recov- 
er. She  cannot  recover  unless  you  find  that 
she  bought  the  crop  from  Fancett  and  then 
only  for  such  damage  as  was  caused  by  de- 
fendant's stock  after  plaintiff  bought  the 
crop." 

There  was  a  verdict  for  plaintiff  for  $75 
damages,  and  this  appeal  was  taken  from 
the  Judgment  pronounced  thereon.  We  have 
been  favored  with  no  brief  by  appellee,  but 
the  case  has  been  ably  and  fairly  briefed  by 
appellant,  who  presents  several  questions, 
which  have  been  considered  by  the  court,  but 
which  we  do  not  regard  necessary  to  discuss. 
But  the  controlling  question  in  the  case,  and 
the  one  npon  which  appellant  diiefly  relies 
for  a  reversal,  is  the  correctness  of  Instruc- 
tion numbered  1  given  by  the  court  and  the 
refusal  to  give  defendant's  Instruction  num- 
bered 3.  These  Instructions  present  the  re- 
spective theories  of  tbfi  parties  to  this  Utiga- 
tion. 

Selleta  ft  Sellers,  of  Morrlltim,  for  app^ 
lent 

BMIT^  J.  (aftw  stating  me  facts  aa 
abov^.  [1]  It  wpears  that,  at  the  time  of  the 
depredations  of  d^radant's  stock,  the  fraidng 
district  was  not  ineloaed  with  a  lawful  fences 
and  that  the  gates  were  down,  and  consequent* 
ly  stodc  could  come  In  or  go  out  of  the  fondnc 
district  at  will.  The  court's  instruction  num- 
bered 1,  and  defendant's  Instruction  num- 
bered 8,  which  was  given,  axe  apparently  la 


Digitized  by 


Ark.)        KANSAS  CTTT  SOUTHBRH  BT. 


CO.  T.  MIXON-MoOLIKTOCK  CXX 


205 


conflict,  for  tills  second  Instruction  tells  tbe 
tary  fba.t  defendant  would  not  be  liable  for 
the  damage  done  by  hia  etodc  U  Oie  fencing 
district  was  not  Incloaed  by  a  lawful  fence. 
Under  tbe  ertdOKe  tbls  Inatrnctlon  would 
have  directed  a  verdict  for  tbe  defendant, 
bat  tbe  Jorys  falliue  to  follow  It  in  tbla  case 
IB  not  prejudicial  error  for  tbe  reason  tbat 
It  is  not  a  correct  declaratlai  of  tlie  law. 
The  Jut  evidently  followed  tbe  court's  first 
Instmction,  wblcb  Is  tbe  law.  St  L.  8.  W. 
By.  Oo.  ▼.  Orayacm,  89  Ark.  IM,  US  B.  W. 
933. 

[2]  Tbeee  fencing  districts  are  provided 
for  by  law.  Sections  1378  to  141S,  Klrby's 
Digest.  Tbeee  sections  provide  the  prooe- 
dore  for  tbeir  organisation  and  contemitote 
tbat  considerable  openae  wlU  be  incurred 
upon  tbeIr  creation,  and  provision  Is  made 
for  tbeir  maintenance  and  protection.  Wben 
the  ordw  of  tbe  county  court  is  made,  the 
taudug  district  becomes  a  permanent  entity, 
until  it  Is  dissolved;  but,  untU  it  Is  dia- 
Bolred,  tbe  law  fixes  the  rights  and  liabilities 
of  residents  within  the  district.  Tbe  petition 
for  the  eBtabllsbment  of  tbe  district  specifies 
what  stock  tbe  petitioners  wish  to  restrain 
from  running  at  large,  and,  when  the  dis- 
trict is  establlsbed,  the  court  makes  an  order 
restraining  the  Btock^  mentioned  in  tbe  peti- 
tion, from  running  at  large  wltbln  such  dis- 
trict, and  the  fencing  district  law  applies  to 
all  such  stock  as  are  so  mentioned.  Klrby's 
Digest,  1 137&  And  thereafter  it  Is  unlawful 
for  any  person,  owning  or  having  control  of 
stock  that  have  been  restrained  from  running 
at  large,  to  knowingly  permit  such  stock  to 
run  at  large  within  tbe  territory  comprising 
such  fencing  district,  and  any  person,  who 
violates  tbe  law  by  so  doing,  subjects  himself 
to  a  flue.  Section  1380,  Klrby's  Digest  Sec- 
tion 1406  of  Klrby's  Digest  deals  with  tbe 
same  subject  and  provides  for  a  double  lia- 
bility for  damages  done.  It  is  as  follows: 
"Sec.  1405.  After  any  fendug  district  has 
been  Inclosed  by  a  good  and  lawful  fence  It 
shall  be  unlawful  for  any  person  who  is  the 
owner,  or  who  has  control  of  any  kind  of 
stock,  to  let  the  same  run  at  large  In  said 
district,  and  any  person  violating  tbe  provi- 
sions of  this  section  shall  be  deemed  guilty 
of  a  misdemeanor  and  upon  conviction,  shall 
be  fined  In  any  sum  not  less  than  one  nor 
more  than  fifty  dollars,  and,  in  addition  to 
the  above  flue,  shall  be  liable  for  double  the 
amount  of  any  damages  that  any  person  may 
sustain  by  reason  of  said  stock  running  at 
la^e  in  said  district  to  be  recovered  by  ac- 
tion before  any  court  having  competent  Juris- 
diction. Provided,  this  section  shall  not  pro- 
tilblt  any  person  from  fencing  his  or  her 
lands,  or  any  part  thereof,  separately,  and 
pasturing  the  same."  The  court's  second 
Instruction  In  effect  Interprets  this  section 
as  If  It  read,  "after  any  fencing  district  has 
been  inclosed  by  a  good  and  lawful  fence, 


and,  during  the  Hme  the  tame  i$  nuHntoliud, 
it  shall  be  unlawful,"  etc.  We  do  not  ttiink 
it  a  fair  interpretation  of  the  fencing  law 
to  say  that  the  order  of  tbe  court  establish- 
ing tbe  district  is  efEecUve  only  when  tbe 
fences  are  lawful  and  tbe  gates  are  dosed; 
but  we  rather  think  that  after  the  court 
has  made  Its  ord»,  estabUabing  tlie  district 
and  prohibiting  stock  from  running  at  large, 
and  after  a  lawful  fence  has  imoe  been  buiU, 
the  order  ronains  effective  until  the  district 
is  dissolved. 

Appellant  lus  ccdlected  a  nnmb«r  of  cases 
which,  in  ^ect,  hold  tbat  the  owner  of 
stock  la  not  Itabte  for  the  tresiMtssea  of  bis 
atofA  unless  they  enter  a  dose  which  Is  in- 
closed by  a  fence  wliicta  tiie  law  has  said 
shall  be  a  lawful  one,  unless  the  owner  will- 
fully drives  his  cattle  or  stock  upon  such 
defectively  and  Insnffldently  indosed  prem- 
ises, In  which  last  event  he  would  be  liable 
without  reference  to  the  l^al  sufficiency  of 
tbe  fence.  But  It  would  be  abstract  to  con- 
sider here  tbe  liability  of  the  owner  of  stock 
living  without  the  district  for  damages  for 
tbe  trespass  of  his  stock  upon  the  lands 
embraced  In  a  fencing  district,  Indosed  by 
a  fence  which  was  not  a  lawful  one.  The 
defendant  here  resided  In  the  district  and 
when  he  turned  his  stock  loose  they  would 
be  unrestrained  from  entering  upon  any  land 
where  pasturage  was  good  within  tbe  dis- 
trict 

We  cottdode  therefore  tbat  tbe  Judgment  is 
correct,  and  it  Is,  accordingly,  afflrmed. 


KANSAS  CITY  SOUTHERN  RT.  00.  v. 
MIXON-McCLINTOCK  00.  et  aL 
(Snpreme  Oourt  of  Arkansas.    Feb.  17,  1913.) 

1.  HiOHWATs  (J  90*)— Highway  Distbicts— 
PBESuurnoNS— Dun  Obganizatioii  or  Mu- 
HiciPALirr. 

Where  It  appeared  that  a  road  Improve- 
ment district  was  orfcanlzed,  issued  bonds,  and 
borrowed  money,  it  should  be  presumed  that  It 
waa  properly  organized. 

[Bd.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  H  801.  302 ;  Dec.  Dig.  |  90.«1 

2.  COBPOBATIONS  (|  34^EBT0PPEL  TO  DKHT 
OOBPOBATK  POWEBS. 

A  railroad  company  which  iBSued  a  bill  of 
lading  binding  Itself  to  deliver  mules  to  a  cer- 
tain company  at  their  destination  could  not 
afterwards  claim  that  snch  consignee  bad  no 
authority  to  sue  as  a  corporation  for  damage 
to  the  mules  en  route. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  81  81-06;  Dec  Dig.  1  34.*] 

8.  Appeal  aito  Ebrob  (S  1036*)— Habhuss 

EIbKOB— NONJOINDEB    OF  PARTIES. 

A  misjoinder  of  two  plaintiffs,  both  of 
Whom  were  entitled  to  sue  defeodant  for  the 
same  tort  could  not  have  injured  defendant 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  S8  4069-4074;  Dec.  Dig.  8 
1036.^] 

4.  Cabbiers  (I  219*)— lavE  Stock— Cabbieb's 

LlABIUTT— INTBRSTATB  SHIPMENT. 

Where  mules  were  received  by  the  original 
carrier  in  good  fK)ndition  and  dehvered  at  des- 
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tinadon  fai  a  damaged  condition,  In  absence  of 
a  showing  that  the?  were  injured  by  their  Iq- 
herent  rlaoasneas,  the  initial  carrier  waa  liable 
for  Injuries  in  transportation,  irrespective  of 
whether  they  were  injured  on  Its  road. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Gent  Z>Ig.  H  96a  951;  Dee.  Dig.  |  219.*] 

6.  CaBBIEBS  (I  218*)— FRBIOIIT— ExniFTZONS 
FBOM  LlABIZJTT— LnOTIHa  AMOUHT  OF  RX- 

00  VEST. 

The  Garmack  amendment  to  the  Interstate 
Commerce  Act  (Act  Feb.  4,  1887.  c  104,  f  20, 
24  StRt.  886  [U.  S.  Comp.  St  1901,  p.  3169]  as 
amended  by  Act  Jane  29,  1906,  c.  3091,  fi  7,  34 
Stat.  603  [U.  S.  Comp.  St.  Supp.  1911,  p. 
1307]),  forbidding  exemptions  from  liability  im- 
posed by  it,  Is  not  violated  by  a  contract  with 
the  shipper  expressly  limiting  the  amoant  of  re- 
covery to  $100  for  injury  to  each  animal  ship- 
ped ;  the  freight  rate  having  been  based  npon 
that  valuation. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Did.  S§  674-696,  927,  928,  933-049;  Dec. 
Dig.  I  2ia-] 

6.  Appeal  and  Ebbob  (S  1140*)— Ajtibuaitcb 
—Keuission  of  Damages. 

Where,  in  an  action  for  injuries  to  mules 
shipped,  the  jury  could  not  have  found  that 
the  damace  to  a  mnle  which  died  exceeded  more 
than  $250,  error  in  not  instructing  that  the 
contract  limited  the  liability  for  loss  of  the 
mule  to  $100  could  be  cured  by  requiring  plain- 
tiff to  remit  the  amount  awarded  in  excess  of 
that  sum. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  ||  4462-4478;  Dec.  Dig.  | 
1140.*] 

Appeal  from  Circuit  Court,  Millw  County ; 
Jacob  U.  Carter,  Judg& 

Action  by  the  Mixon-HcClIntock  Company 
and  anotlier  gainst  the  Kansas  City  South- 
ern Railway  Company.  From  a  Judgment 
for  plaintiffs,  deTendant  appeals.  Affirmed 
upon  filing  of  remittitur,  otherwise  reversed. 

Appellees  brought  this  suit  against  the  ap- 
pellant railway  company  for  damages  for  in- 
Jury  to  124  head  of  mules  shipped  from  Kan- 
sas City,  in  Missouri,  to  "Marianna,  Ark.  The 
luulea  were  purchased  of  Cottlngham  Bros., 
in  Kansas  City,  by  the  Mlxoa-McClintock 
Uompany,  of  Marlanna,  Ark.,  for  road  Im- 
provement district  No.  1  of  Lee  county,  and 
delivered  to  the  Kansas  City  Southern  Rail- 
way Company  for  shipment  to  the  point  of 
destination.  It  was  alleged  tliat  appellant 
received  the  mules  and  undertook  to  deliver 
them  and  issued  Its  bill  of  lading  therefor  to 
the  MIxon-McClIntock  Company  of  Marlan- 
na; that  the  mules  were  in  good  condition, 
sound  and  healthy  at  the  time  they  were  de- 
livered to  It  for  transportation,  but  that  they 
failed  and  Delected  to  deliver  them  to  ap- 
pellees at  Marlanna,  Ark.,  in  good  condltloQ ; 
that  the  same  on  arrival  at  Marlanna  were 
greatly  injured  and  bruised,  and  that  some 
of  them  died  soon  after  reaching  the  point 
of  destination  on  account  of  the  Injuries  re- 
ceived ;  that  18  of  them  were  Injured  to  a 
greater  or  less  extent,  many  having  their 
legs  broken,  others  having  cnts  and  gashes 
on  their  bodies,  heads,  and  shoulders,  and : 
that  ai^iellees  were  unable  to  use  said  stock 


upon  aelr  arrival,  and  an  the  injury  and 
damage  to  same  occurred  and  was  caused 
while  the  mules  were  In  transit  from  Kan- 
sas City,  Mo.,  to  Marlanna,  Ark.  A  Dill  of 
lading  and  contract  of  shUnnent  was  exhibit- 
ed with  Uie  complaint,  and  It  was  fnrth» 
alleged  that  mtlce  of  the  Injury  to  the  atoA 
was  given  to  the  agent  of  the  delivering  car- 
rier at  the  time  of  destination  within  the 
time  required  by  the  bill;  that  appellees 
have  befflk  damaged  In  the  sum  of  $1,900,  tor 
which  amount  Judgment  waa  prayed.  In  an 
amended  complaint  the  InjurlcB  to  the  ani- 
mals were  itemised. 

The  answer  denied  that  the  HIxon-MeCllnr 
tadk  Company  and  road  district  No.  1  were 
corporations,  and  that  they  had  authority 
to  bring  the  salt;  denied  all  the  auctions 
of  Uie  complaint,  except  that  It  was  a  com- 
mon carrier;  alleged  that  It  received  the 
mules  for  transportation  only  over  Its  own 
lines  from  Kansas  Oty  to  Neosho,  Mo.,  and 
tb^  delivered  the  same  to  the  Missouri  & 
North  Arkansas  Railroad  Company,  In  good 
order  and  condition ;  denied  that  notice  of 
the  injury  to  the  stock  was  given  to  the 
agmt  for  the  carrier  at  the  point  of  deliv- 
ery and  alleged  that  the  Missouri  &  North 
Arkansas  Railroad  Company  and  the  St. 
Louis,  Iron  Mountain  &  Southern  Railway 
Company,  the  delivering  carriers,  were  nec- 
essary parties,  and  moved  the  court  to  have 
them  made  parties  defendants;  alleged  that 
the  injury  to  the  animals  was  caused  by  the 
negligence  and  fault  of  the  plaintiff  and  set 
out  the  contract  of  shipment,  and  that  it 
contained  a  stipulation  that  the  parties  had 
agreed,  in  consideration  of  the  freight  rate 
made  that  the  animals,  if  injured  or  destroy- 
ed, should  be  valued  at  the  snm  of  $100 
each.  It  further  alleged  that  the  appellees 
had  agreed  that  they  would  at  their  own 
cost  and  expense  look  after  the  condition  of 
the  car,  as  well  as  the  condition  of  the  stock 
in  the  car ;  that  they  overloaded  the  car  and 
caused  the  animals  to  be  injured  through 
the  negligence  of  the  appellees ;  that  the  ship- 
per agreed  to  assume  all  risk  of  injury  or 
loss  to  said  stock  because  of  any  defect  in 
the  car,  or  the  stock  being  wild  or  unruly 
and  maiming  each  other;  denied  that  any 
notice  of  the  injury  to  the  wwiwMig  was  giv- 
en before  removing  them  from  the  atatiim 
at  the  point  of  delivery. 

R.  L.  Hlxon  testifled  that  he  was  a  mem- 
ber of  the  Mixon-McCllntock  Company,  and 
that  same  was  duly  Incorporated  and  Intro- 
duced In  evidence  the  certificate  of  Incor- 
poration issued  by  the  Secretary  of  State  up- 
on the  filing  of  its  articles  of  incorporation 
in  that  office.  The  special  act  of  the  Legisla- 
ture authorizing  the  creation  of  road  dis- 
trict No.  1  of  Lee  county  was  also  oflSered  in 
testimony.  Mlxon  testified  that  he  was  one 
of  the  commissioners  of  the  road  improve- 
ment district,  and,  "after  we  issued  bonds 
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and  prepared  to  work.  It  became  neceuary 
to  boy  some  stock— nralea.  He  ttien  took  a 
man  to  Kansas  City,  and  bons^t  24  head  of 
mnlea  from  tbe  Cottlngbam  Bros,  ther^  and 
the  contract  of  shipment  was  made  betveoi 
the  GottlBgbam  Bros,  and  tbe  Kansas  City 
Sontbera  Railway  Company,  and  the  mules 
mentioned  In  tbe  contract  were  consigned  to 
tbe  MixoDp-McGlintock  Company  at  Haiianna, 
Atk.  Tin  mnles  were  large  and  yoni^.  and 
averaged  in  weight  betweoi  2,000  and  2^00 
pounds  per  pair,  and  were  of  tbe  value  of 
$2S0  eacb;  that  they  were  delivered  to  tbe 
railroad  company  on  Augnst  10,  1911,  and 
received  at  Harianna  6  days  later.  Twenty- 
two  of  them  came  In  a  different  car  ttian  the 
one  In  which  they  were  loaded,  and  two  In  a 
ear  by  themselves,  arrlTli^  two  days  after 
the  first  shipment  arrived.  The  parties  who 
examined  the  mules  fonnd  only  one  of  them 
in  condition  to  work  upon  arrival.  Some  had 
enlarged  hocks,  making  them  stiff  and  lame. 
Some  were  skinned  on  the  front  part  of  the 
bind  legs  from  tbe  ankles  up.  One  bad  a  cut 
on  the  hip  and  one  a  troublesome  gash  on 
the  shoulder.  This  one  died  a  week  or  ten 
days  after  arrival  at  Marlanna.  One  of  the 
injured  mules  was  sold  for  $150,  and  Mr. 
Mtxon,  after  the  Injury  to  each  of  the  mules 
was  described  before  tbe  Jury  from  a  written 
zDMnorandnm,  which  was  made  in  bis  pres- 
ence, stated  that  be  could  not  answer  as  to 
the  damage  done  to  each  Individual  mule, 
and  was  permitted  to  state  that  be  figured 
the  difference  In  vslue  of  tbe  entire  lot  at 
|il,700;  that  It  was  a  reasonable  and  fair 
amount  of  damages  for  injuries  to  the  mules ; 
that  they  were  paid  for  by  draft  from  the 
MIxon-McCllntock  Company,  but  that  they 
were  really  bought  for  the  road  improvement 
district  and  considered  by  tbe  company  to 
belong  to  the  district;  that  they  were  pui^- 
c based  for  accommodation  by  the  Mlxon-Mc- 
Cllntock  Company,  tbe  road  district  being 
without  credit  He  said  further:  "We  did 
not  sell  them  to  the  Improvement  district  at 
all.  We  bought  these  mules  for  the  Improve- 
ment district  and  the  improvement  district 
paid  exactly  what  we  paid  for  them.  The 
ImEVOvement  district  Is  tbe  party  to  whom 
the  amount  of  damages  for  which  the  suit 
Is  brought  is  going.  The  Mlxon-McClIntock 
Company  was  simply  acting  for  tbe  accom- 
modation of  the  Improvement  district.  The 
Improvement  district  had  no  rating  and 
the  Biixon>-Mc01intock  Company  did,  and,  al- 
thongh  the  mnles  were  consigned  to  the 
Mlxon-lfeCllntock  Company,  they  were  never 
bought  for  that  company,  but  were  bought 
for  the  road  Improvemoit  district  The  Hix- 
on-BicCainto<^  Company  was  not  ont  a  cent 
«i  the  nmles.  They  were  ^{dy  drawn  into 
it  1^  payinc  for  the  mnlea  and  dellveriiv 
tbem  to  the  road  Improvement  district  The 
lUzmi-HcOUtttock  Company  has  not  a  penny 
inttfest  In  tbe  lawsuit  If  anythfa^;  la  re- 
oormd,  that  recorery  belongs  to  the  road 


Improvement  district,  and  not  to  the  Mlxon- 
IfcCllntoek  Gon^ny."  A  motion  was  made 
by  appelant  after  this  testimony  to  strike 
from  the  case  the  Hlxon-HcCllntock  Com- 
pany, and  also  tbe  point  was  Insisted  upon 
that  the  proof  did  not  show  that  the  road 
Improvement  district  would  be  authorized  to 
bring  the  suit 

There  was  other  testimony  Intro&iced  re- 
lating to  the  conduct  of  the  sblpmoit,  the 
unloading  and  feeding  of  the  mules  at  Affer- 
ent places,  and  tbe  dunging  of  the  animals 
Into  the  otr  In  which  they  arrived  at  their 
destination,  instead  of  the  car  In  which  they 
had  been  shipped,  the  rtf  oading  of  them  Into 
two  othOT  cars  before  arrival  at  destination. 
This  proof  tended  to  show  that  the  mules 
were  in  good  condition  when  they  arrived  at 
Eureka  Springs.  Ark.,  after  th^  had  been 
received  by  the  Mlssoari  ft  North  Aransas 
Railroad  Company.  There  was  also  some 
proof  tending  to  show  that  th^  were  biting 
and  kicking  and  flghtiiv  In  the  car  at  some 
places  along  tbe  route,  and  tbAt  tbey  were 
not  roughly  handled  by  any  of  the  roads  over 
which  they  passed.  The  testimony  showed 
the  mules  were  injured,  and  those  expert  in 
saA  matters  stated,  Judgii^  from  an  exami- 
nation of  the  hijuriea  rectived,  that  th^ 
were  not  Inflicted  by  the  animals  themselves. 

The  court  Instructed  the  jury,  and  refus- 
ed appellant's  requested  Instruction  No.  4,  as 
follows:  "The  Jury  are  Instructed  that  as 
to  the  mule  which  died.  If  the  Jury  find  for 
the  idalntlff,  they  can  only  find  in  tbe  sum 
of  $100."  The  jury  returned  a  verdict  of 
$1,700,  and  from  tbe  judgment  thereon  the 
railroad  prosecutes  this  appeal. 

Read  &  McDonougb,  of  Ft.  Smith,  for  ap- 
pellant. R.  M.  Mann,  of  Texarkana,  Ark., 
Burke  &  Mann,  of  Marlanna,  and  S.  H.  Mann 
and  J.  W.  Morrow,  both  of  Forrest  City,  for 
appenees. 

KIRBT,  3.  (after  stating  the  facts  as 
above).  It  is  insisted,  first  that  the  appel- 
lees have  no  authority  or  right  to  bring  this 
suit,  and  that  the  Mlxon-McOlintock  Com- 
pany was  not  a  proper  party,  having  no  In- 
terest in  the  r^nilt  thereof.  The  answer  de- 
nied the  corporate  existence  of  the  Mixon- 
McCUntock  Company,  and  also  of  the  road 
Improvement  district,  and  there  was  Intro- 
duced In  evidence  the  certificate  of  tbe  incor- 
poration of  the  Mixon-McGlintock  Company, 
issued  by  the  Secretary  of  State  upon  the 
flUng  of  Its  articles  of  Incorporation  In  that 
office,  as  required  by  law,  and  also  tbe 
special  act  of  tbe  LegUaature,  authorizing 
tbe  oi^nlzatlon  of  the  road  improvement 
district  and  the  statonent  of  one  of  Its  com- 
missioners  that,  after  they  had  issued  the 
bonds  and  borrowed  the  money,  it  became 
necessary  to  buy  some  mnles  to  carry  on  the 
work,  and  that  tbe  mules  were  pundiased  by 
the  Ulxon-McGllntock  Company  for  tbem. 
The  cutlflcate  of  Incorporation  la  In  proper 
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form,  and  Is  expressly  made  admissible  In 
all  the  courts  of  the  state,  and  Is  prima  fade 
evidence  of  the  dae  Incorporation  of  the  com- 
pany to  which  it  la  lasited.  Section  84S,  Kir 
hj'B  Digest 

[1]  The  road  Improrement  district  Is  ex- 
pressly authorized  by  the  statute  under  which 
It  was  cr«ited  to  sue  and  be  sued,  and  the 
testimony,  showing  that  It  had  be^  organ- 
lEed,  Issued  bonds  and  borrowed  money,  the 
presumption  should  be  Indulged  that  it  was 
properly  organized,  even,  it  appellant  were  In 
a  position  to  nlae  the  qneatlon. 

[I]  The ,  appellant  recelTed  the  mulea  for 
Bhbnoent  In  Kansas  (Mty,  and  issued  its  con- 
tract and  Mil  of  lading  therefor,  binding  it- 
self to  deliver  than  to  the  M Izui-McCnintock 
Company,  at  Marlanna,  Ark.,  and  under  sncb 
drcumatances  It  woidd  not  be  beard  to  com- 
plain  that  the  consignee  to  whom  it  express- 
ly agreed  to  deliver  the  atotA  was  without 
authority  to  bring  suit  for  the  damage  there- 
to. Railway  v.  Gumbl^  101  Ark.  178, 141  S. 
W.  9S9;  Cantw^  t.  Pacific  Bxpresa  Coh  SS 
Ark.  487,  25  S.  W.  508.  It  Is  true  the  con- 
tract of  shipment  In  this  case  was  made 
with  the  Ootflngharo  Bros^  but  the  railroad's 
contract  to  deliver  was  to  the  Mixon-McOUn- 
todc  Oompany,  and  It  will  not  be  heard  to 
deny  the  exlateoioe  of  the  corporation  bring- 
ing suit  vpoa  such  contract  for  the  failure  of 
its  performance  by  the  carrier.  10  Gyc  245. 

[3]  The  testlnuMiy  shows  that  each  and 
both  companies  were  authorized  to  sue,  and, 
if  they  were  not  properly  Joined,  it  was  no 
concern  of  appellant's,  since  it  cannot  be 
compelled  to  pay  the  Judgment  but  once,  and 
whichever  had  the  right  to  recover  Is  bound 
thereby.  The  testimony  shows  that  the 
mules  ^ere  delivered  to  appellant  carrier  In 
good  condition,  and  that  their  market  value 
was  $250  each.  It  also  shows  In  detail  the 
injuries  to  each  animal  upon  arrival  at  the 
point  of  destination  and  the  witness*  state- 
ment of  the  amount  of  damages  of  f 1,700  to 
all  of  them  because  of  the  Injuries.  It  Is 
also  undisputed  that  one  of  the  mules  died 
from  the  Injuries  received  in  transportation, 
and  that  another  sold  for  only  $150  on  ac- 
count of  such  Injuries.  The  shipment  was 
an  interstate  one,  and  the  initial  carrier  re- 
ceiving the  property  for  transportation  was 
required  to  issue  its  bill  of  lading  therefor, 
and  it  became  liable  to  the  lawful  holder  of 
such  bill  of  lading  for  any  loss,  damage,  or 
injury  to  such  property  caused  by  It  or  any 
connecting  carrier  to  which  It  was  delivered 
and  over  whose  line  It  passed  in  reaching 
Its  destioatlon. 

According  to  the  Carmack  amendment  to 
the  Interstate  Commerce  Act  (Act  Feb.  4, 
1887,  c.  104,  I  20,  24  Stat  386  [U.  S.  Comp. 
1001,  p.  3169],  as  amended  by  Act  June  29, 
1906,  c.  3591,  I  7,  34  Stat  503  [U.  S.  Comp. 
St  Supp.  1911,  p.  1307]),  the  common-law  lia- 
bility of  the  carrier  for  damages  for  injury 
to  fr^ht  In  transportation  was  defined  by 


this  court  in  St'  U,  I.  M.  &  S.  R.  Co.  v.  Fape, 
100  Ark.  278,  140  S.  W.  266,  where  It  was 
held  tliat  the  carrier  la  liable  for  all  injuries 
and  losses  to  the  property  shipped  In  trans- 
portation, except  certain  ones,  arising  from 
the  act  of  God,  the  pubUc  enemy,  or  of  pub- 
lic authority  of  the  shipper,  and  from  the 
Inherent  nature  ct  the  property  shipped,  and. 
in  cases  where  it  <dalms  exonption  from  lia- 
bility on  account  of  ^ther  of  these  exc^ 
tions,  that  the  burden  of  proof  rested  upon 
It  to  show  that  the  injury  resulted  therefrom. 
See,  also,  Adams  Sxpieaa  Ga  t.  Cronlngw, 

226  U.  S.  491,  33  Snpu  Ot  148»  67  L.  Ed.  » 

Jan.  6. 1913. 

[4]  The  propert7  havini  been  recelTed  at 
Kansas  Gity  in  good  condition  and  dellmed 
at  the  point  of  destination  in  an  injured  and 
damaged  condition,  and  appellant  having 
failed  to  diow  by  a  preponderance  the 
testimony,  as  the  Jury  found,  that  the  dam- 
age and  Injury  were  caused  by  the  Inherent 
vidousnees  of  the  animals  themselves,  it 
was  bound  to  the  payment  of  the  damages 
arising  from  the  injury  to  the  mules  in  trans- 
portation, without  retard  to  whethw  the  in- 
Jury  occurred  upon  the  line  of  the  reoelvinff 
carrier  or  not 

[S]  The  majority  of  the  court  are  ot  the 
o^nion  that  the  abstract  of  the  testimony 
in  the  brief  is  soffldoit  to  warrant  the  court 
In  considering  Uke  clause  In  the  bill  of  ladlns 
limiting  the  liabllitr  of  the  carrier  to  $100 
in  case  ot  loss  or  injury  for  each  (tf  tbe 
animals  shipped,  but  the  consideration  of  it 
must  be  limited  to  the  clause  for  the  toss  of 
the  mule  that  died  only,  since  nu  question 
was  made  in  the  trial  court  upon  it  as  to 
tbe  damage  to  any  of  the  others.  The 
limited  liability  bUl  of  lading  shows  that 
the  freight  charge  made  was  based  upon  a 
valuation  of  not  to  exceed  $100  for  each 
animal,  and  although  our  decisions  before 
the  construction  of  such  a  clause,  after  the 
passage  of  the  Carmack  amendment  to  the 
Hepburn  Act  by  the  Supreme  Court  of  the 
United  States  have  held  it  Invalid,  as  an 
attempt  to  restrict  and  limit  the  liability  of 
the  carrier  in  case  of  an  injury  caused  by  it 
to  live  stock  in  transportation  and  prohibited 
by  the  terms  of  said  amendment  to  the  Hep- 
bum  Act  we  now  hold  in  conformity  with 
the  opinion  of  the  Supreme  Goort  of  the 
United  States  construing  it  (Adams  Express 
Go.  V.  Groninger,  supra)  that  the  provisions 
of  said  act  forbidding  exemptions  from  lia- 
bility imposed  by  it  are  not  violated  by  the 
contract  expressly  limiting  the  amount  of  re- 
covery to  $100  for  the  loss  or  Injury  to  each 
animal  shipped.  In  accordance  with  the  terms 
of  the  contract  for  shipment 

[I]  The  court  erred,  therefore,  In  not  giv- 
ing appellant's  requested  Instruction  No.  3. 
It  Is  not  such  an  error,  however,  that  can- 
not be  corrected  by  remittitur,  since  from  tbe 
undisputed  testimony  the  Jury  could  not  iiave 
found  that  the  damage  to  the  animal  that 
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died  was  more  than  |200,  and  appellant  ia 
liable  fior  9100  of  that  amomtt  If  appellees 
will  enter  a  ranittitiir  within  16  daya  for 
^BO,  the  Jndgment  will  be  affirmed;  other- 
wise It  will  be  reversed,  and  the  cause  re- 
manded for  a  new  trlaL 


MISSOURI  ft  N.  A.  B.  Ca  ICDWABDa 

(Supreme  Court  of  Arkansas.   Feb.  10.  1913.) 

L  Mastxb  and  Skbvant  (H  101, 102*)— Mas- 
tkb'b  Ijabiutt— Applunceb  oh  Raiuoad 
locouotzvi. 

A  master  Is  011I7  required  to  ase  ordinair 
care  in  funiisUnc  safe  appliances  for  the  ose 
at  his  aerrants,  and  is  not  required  to  fumish 
the  beat  known  instrumentality,  but  only  aocb 
as  are  reasonably  cafe;  and  that  other  and 
better  water  gauges  were  used  by  other  rail- 
roads in  preference  to  the  one  in  use  by  de- 
fendant would  not,  of  itself,  be  proof  of  negll- 
gAicc,  nor  would  Ae  mere  fact  that  a  master 
used  rim<lltaneously  different  types  of  the  same 
appliance  import  negligence,  as,  where  several 
methods  are  in  general  use,  the  choice  is  a 
matter  of  Judgment,  depending  apon  the  con- 
ditiona. 

[Ed.  Note.— For  odier  cases,  see  Master  and 
Servant.  Gent  Dig.  H  1S6.  171.  174.  178,  179, 
180-184.  102;  Dec  bigTll  l<n> 

2.  Master  and  Sebvaitt  (|  217*)—  Master's 

I^BILITT— AsaUUFTION  OF  RiSK— OBVIOUS 

Dangeb— Watkb  Gadob  oh  Looouonvs. 
A  locomotive  fireman  of  three  years'  ex- 
perience, who  had  bees  in  defendant's  employ 
for  tea  months,  and  who  was  a  man  of  average 
intelligence  and  knew  the  obvious  risks  from 
the  use  of  mter  gauges,  and  who  continDally 
observed  the  gauge  near  Um  niwn  the  engine 
while  he  worked  and  made  no  complaint  about 
it,  and  who  knew  the  character  of  the  shield 
which  protected  the  gauge,  and  knew  that  wa- 
ter gauges  occasionally  exploded,  assumed  the 
risk  of  injury  from  ita  unexplained  explosion. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  H  674-600;  Dec.  Dig.  | 
217.*] 

Appeal  from  Circuit  Court,  Oanoll  Couo- 
ty;  J.  S.  Maples,  Judge. 

Action  by  J.  w.  Edwards  against  the  Mis- 
souii  &  North  Arkansas  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.  Reversed,  and  action  dismissed. 

This  Is  a  suit  for  damages  for  personal  in- 
jury, alleged  to  have  been  caused  by  the  neg- 
ligence of  the  railroad  company  In  the  use  of 
a  defective  glass  water  gauge,  or  one  not 
properly  protected  by  wire  netting.  It  de- 
nied any  Diligence  on  Its  part  and  pleaded 
assumption  of  risk  in  bar  to  appellant's  right 
to  recover. 

It  appears:  That  appellee  was  a  locomotive 
fireman,  83  years  of  age,  of  3  years'  experi- 
ence, and  was  making  at  the  time  of  the  In- 
jury $106  per  month.  That  he  had  been  ea- 
gaged  upon  different  lines  of  railroad  as  a 
fireman,  and  had  been  at  work  for  appe- 
lant company  for  about  10  mouths  In  that 
capacity,  lliat  he  boarded  the  engine  on 
the  day  of  the  Injury  at  Leslie,  about  10 
o'clock  In  the  morning,  as  fireman,  pulling 


passoiger  train  No.  2.  His  run  was  from 
Ledle  to  Bnrtfca  Springs.  When  the  train 
was  about  four  miles  north  of  Harrison,  the 
glass  water  gauge  on  the  front  of  the  en- 
gine exploted,  and  steam  and  a  piece  of  glass 
stmck  blm  In  the  eye;  the  injury  causing 
him  great  snflGering  and  finally  the  loss  of 
the  eye.  Ttxe  water  glass  or  gauge  mm  on 
the  l^hand  or  the  fireman's  side  of  the 
mglne  on  the  back  end  of  the  boiler  in  the 
cab,  Just  to  the  left  of  the  i^oe  where  the 
coal  Is  thrown  In;  the  gat^ie  being  Just 
above  the  head  of  the  person  throwing  ooal 
Into  the  «gine.  Appellee  reached  for  the 
chain  to  tlw  door  of  the  fire  box.  to  open  It 
and  put  the  coal  in ;  his  head  being  near  the 
glass  at  the  time  the  blow>out  and  injury  oc- 
curred. Nothing  strode  the  glass.  He  had, 
in  his  experience  as  flieman,  bad  water  pass- 
es or  gai^^  to  break  before^  and  knew  they 
sometimes  burst  wlthoat  any  apparent  cause 
therefor.  This  water  glass  was  a  glass  tube, 
about  eight  or  ten  Inches  long,  standing  up- 
right, incased  in  a  copper  pipe  or  tube,  with 
three  slits  In  it  equidistant  from  each  other, 
and  large  enough  for  the  finger  of  a  man  to 
be  Inserted  to  wipe  the  dust  and  smoke  off 
the  glass  that  the  stage  of  water  may  be 
more  easily  seen.  No  effort  was  made  to 
show  that  the  glass  was  defective,  nor  the 
shield  Incasing  It,  but  only  that  if  It  had 
been  Incased  with  a  wire  screen  or  netting, 
instead  of  the  brass  pipe,  with  the  slits  or 
openings  In  It,  that  It  would  have  been  safer 
for  the  employes  working  about  It  and  less 
likely  to  have  caused  an  injury  by  an  explo- 
sion ;  the  wire  netting  being  closer  and  more 
likely  to  prevent  the  pieces  of  flying  glass 
from  striking  and  Injuring  the  operatives  of 
the  euginfr 

All  the  witnesses  testified  that  the  water  , 
glass,  shielded  and  protected  as  the  one  that 
exploded,  was  regarded  as  standard  equip- 
ment by  a  good  many  of  the  railroads  of  the 
country,  the  witnesses  for  appellant  stating 
that  they  regarded  it  safer  for  employes  and 
more  practicable  than  the  wire  netting  shield ; 
while  witnesses  for  appellee  claimed  that  a 
great  many  of  the  better  lines  of  railroad 
had  discarded  the  equli^rat  altogether,  and 
used  wire  screen  shields  for  the  better  pro- 
tection of  the  employes. 

A  witness  In  the  employ  of  the  Baldwin 
Locomotive  Works  testified:  That  he  had 
been  82  years  In  its  employ,  and  he  was  fa- 
miliar with  all  equipment  and  appliances  of 
locomotives ;  had  made  a  study  to  determine 
which  are  most  modem  and  best  adapted 
for  use.  That  the  locomotive  works  had 
been  constructing  water  glasses  for  locomo- 
tives for  32  or  33  years,  of  various  types, 
and  the  Baldwin  Company  now  constmcts 
and  puts  on  the  market  one  of  the  best  type 
and  grade,  made  out  of  a  piece  of  pipe  turn- 
ed at  each  end  and  fastened  on  nuts  with 
three  slots  In  It.  runniog  the  ImgUi  of  the 
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pipe,  and  Identified  the  sbltid  In  m  at  the 
time  of  tbe  accident  as  the  glaaa  and  shield 
conatmcted  by  said  company;  stated  that 
the  company  used  It  on  every  engine  ordered 
from  them,  tmless  the  person  ordering  had  a 
special  IdM  and  ordered  something  differ- 
ent In  adoptinc  this  wator  glass,  it  was  the 
company's  purpose  to  give  the  mglnea  and 
flronan  both  a  clear  view  of  the  stage  of 
the  water  in  the  glass.  Prior  to  the  adoptkm 
of  the  shield,  a  great  many  lines  used  a 
plain  glass,  without  any  protection,  except 
fonr  rods  surrounding  it  Se  also  said  a 
majority  of  the  railroad  men  and  master 
mechanics  that  had  been  In  the  Baldwin  Lo- 
comotive Woi^  had  accepted,  as  being  the 
best;  the  type  known  as  the  Wisconsin  Cen- 
tral Railroad  water  gauge  or  glass,  the  one 
In  use  In  this  case.  That  he  had  ridden  on 
handreds  of  engines  having  a  gange  of  like 
kind;  never  saw  or  heard  of  the  shield  of 
the  netting  type  until  coming  to  this  coun- 
try, and  never  saw  a  wire  netting  over  the 
shield  constructed  by  the  Baldwin  Locomo- 
tive Works,  or  a  similar  shield.  Would  con- 
sider it  Impracticable  to  use  the  netting  otw 
the  shield,  because  it  would  obstruct  the 
view ;  the  water  not  always  being  clear. 

Appellant's  master  mechanic  testified  that 
before  the  Injury  a  part  of  its  locomotives 
had  the  Baldwin  standard  shield  as  a  pro- 
tector for  the  water  glass,  and  the  others 
had  a  wire  netting  with  a  large  mesh ;  that 
all  of  the  engines  were  equipped  with  one 
or  the  other  of  the  shields  to  the  water  glass ; 
that  he  thought  the  Baldwin  water  glass 
shield  was  the  better,  giving  his  reasons 
therefor,  among  which  was  that  It  afforded 
a  better  view  of  the  water  In  the  glass,  was 
made  of  steel,  and  would  better  withstand 
the  force  of  an  explosion ;  that  he  had 
known  the  net  guards  to  be  blown  out  by 
the  force  of  explosions  of  water  glasses. 

Appellee  stated  that  he  knew  the  water 
glass  was  protected  by  the  three-bar  shields, 
but  did  not  realize  at  the  time  that  there  was 
any  danger  of  being  injured  in  the  way  he 
was,  although  he  had  seen  water  passes  ec- 
plode  on  engines  before,  and  knew  they  did 
sometimes  explode  without  any  apparent  rea- 
son. Also  that  he  had  heard  Qie  mastw  me- 
chanic for  appellant,  in  talking  to  other  par- 
ties, say  that  a  shield,  swdi  as  was  on  this 
engine,  was  all  ri^t,  and  was  the  best  for 
protection;  that  this  conversation  occurred 
after  he  had  been  at  work  for  appellant  for 
probably  a  month.  He  did  not  claim  that  he 
had  asked  the  master  mechanic  about  tbe  wa- 
ter  glass,  nor  that  flie  statement  had  been 
made  to  him,  further  than  he  had  heard  the 
conversation,  which  was  denied  by  the  master 
medianic. 

Tbe  court  Instructed  the  Jury,  refusing  ap- 
pell«nf ■  reqneat  for  a  peremptory  inatruc- 
tion,  and  from  the  Jndgmoit  on  the  verdict 
against  it  the  railroad  company  appealed. 


W.  a  Smith.  3.  Merzlek  Uoora,  and  H.  H 
Trlrtter,  all  of  LitUe  Bock,  and  Troy  Pace,  of 
Harrlstm.  for  appellant  Wade  H.  James 
and  Claude  A.  FoUw,  both  (tf  Bur^a 
SprlnsB.  and  QUO.  Klnolara  ft  Xltzbui^,  of 
Ft  Smith,  for  a^llea 

KIRBT,  J.  (after  stating  the  facta  as 
abovcO.  It  l8  insisted  aj^eUant  that  the 
testimony  does  not  disclose  any  negligence  on 
its  part  In  furnishing  the  water  glass  In  use 
upon  tbe  engine^  and  tiuit  the  appellee  assum- 
ed tbe  risk  of  <veratlng  the  engine  with  it  as 
famished,  and  that  it  was  not  liable  fbr  the 
injury  occasioned  by  the  explosion. 

The  testimony  shows  that  the  Baldwin 
vAter  glass  shield  in  um  on  the  mglne  at 
the  time  of  the  explosion  of  the  water  glass 
and  Injury  to  aivellee  was  a  recognised  type 
In  use  upon  many  railroads  and  n^rded  as 
a  good  shield,  and  by  many  as  the  most  prac- 
ticable and  best  that  can  be  used  for  the  pro- 
tection of  the  glass  and  the  employes  work- 
ing about  it  Many  other  witnesses  testified 
that  sodi  a  shield  was  not  as  good  protection 
to  the  employta,  in  case  ot  brealdng  and  ex* 
plosions  of  tiu  i^asa,  as  the  net  or  wire 
screen  shield,  which  was  also  shown  to  be  in 
use  upon  certain  other  railroads.  In  any 
event  this  water  glass  aUeld  was  shown  to  be 
of  the  type  in  general  use  on  railroads,  tbe  one 
used  exdusively  by  the  Baldwin  Locomottve 
Works  In  the  manufhctoxe  and  equipmoit  of 
locomotives,  except  upon  special  ordw  of  a 
diffwent  design;  and  it  is  also  undl^ted 
that  appellee  had  observed  continually  this 
water  glass  and  shield  upon  this  engine  upon 
which  he  woAed,  near  him,  and  made  no 
complaint  of  any  kind  about  it 

[1]  The  master  Is  only  bound  to  the  use  of 
ordinary  care  in  furnishing  safe  appliances 
and  apparatus  for  the  use  of  his  onployfis, 
and  la  not  required  to  furnish  the  best  known 
Instrumoitall^,  bnt  audi  only  as  are  reason- 
ably safe.  The  fftct  that  other  and  different 
devlcea  are  used  by  other  railroad  companies 
in  preference  to  the  one  in  use  by  it  for  the 
particular  purpose  wonU  not,  of  Itself,  be 
proof  of  negligence  in  the  continued  use  of 
the  oiu  employed.  Bailway  v.  Bell,  104  Ya. 
886,  62  S.  E.  700 ;  SaKmifleld  t.  Railway.  01 
Oal.  4a  27  Pac.  sea 

In  Artcadelphia  Lumber  Go.  r.  Bethea,  67 
Ark.  76,  20  S.  W.  806,  the  court  said:  "The 
general  rule  Is  that  an  employfi  who  enters 
upcm  service,  knowing  the  kind  of  instrument 
or  machine  that  he  is  to  work  with  or  about 
assumes  the  risks  inddrait  thereto ;  and  that 
bis  onployer  discharges  his  full  duty  in  that 
behalf  if  he  furnish  or  maintain  a  good  In- 
strument or  machine  of  the  particular  kind, 
even  though  some  other  kind  would  entail 
less  risk." 

In  Pekln  Stave  Co.  v.  Barney,  147  8.  W.  83, 
thia  court  said:  "It  Is  weU  setUed  that  it  is 
the  duty  of  the  master  to  exercise  ordinary 
care  to  provide  his  servants  with  reasonably 
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safe  implements  and  Instminaitalltles  with 
which  to  work,  and  alao  a  reasonably  saf^ 
place  in  which  to  perform  their  labor.  But 
tbe  master  cannot  be  charged  with  a  breach 
of  thlfl  duty  simply  on  the  ground  that  a  safer 
method  or  a  a&tet  machine  than  that  from 
which  the  Injury  resolted  could  have  been  ob- 
tained and  ml^t  have  been  adopted.  He  Is 
not  required  to  famish  any  particular  kind 
of  api^iance  or  instrnm^tallty  for  doing  the 
work.  He  has  performed  the  full  measure  of 
bis  1^1  duty  when  he  has  exercised  ordinary 
care  to  furnish  an  implement  or  instrumental- 
ity that  Is  reasonably  safe  and  suitable  for 
tbe  use  of  the  servant  and  the  work  to  be 
done.  The  fact  tliat  some  other  kind  of  ma- 
chine or  implemoit  would  have  been  safer,  or 
better,  than  the  one  which  caused  the  Injury 
is  not  the  test  of  the  failure  on  the  part  of 
the  master  to  perform  his  duty,  or  of  negli- 
gence from  which  to  fix  upon  him  a  liability." 

It  is  also  true  that  some  of  the  ottier  en- 
gines, a  majority  of  them,  perhaps,  in  opera* 
tlon  upon  appellant's  road  at  the  time  of  the 
Injury  were  equipped  with  water  glasses  pro- 
tected by  wire  net  screens.  As  Labatt  says : 
"The  mere  fact  that  a  master  uses  simultane- 
ously  different  types  of  the  same  kind  of  ap- 
pliance does  not  Import  culpability ;  the  risk 
arising  from  these  differences  are  de^ed  to 
have  been  assumed  by  tbe  servant,  provided 
they  are  apparent  and  may  be  detected  with- 
out any  special  skill  or  knowledge^"  Again : 
*'A  fortiori  most  the  master  be  r^rded  as 
free  from  culpability  where  the  evldoice 
dearly  shows  that  several  methods  are  In 
general  use;  the  choice  being  a  matter  of 
Judgment,  depending  upon  the  surrounding 
condition.  The  law  then  allows  absolute  dis- 
cretion to  select  according  to  his  own  Judg- 
ment." 1  Labatt,  Master  and  Servant,  i  S8. 
See,  also,  Harley  v.  Buffalo  Oar  Mfg.  Co.,  142 
K.  Y.  81,  36  N.  B.  813.  1  Labatt,  Master  and 
Servant,  |  39;  Titus  v.  Railway.  136  Pa.  618. 
20  Aa  617,  20  Am.  St  Bep.  944. 

[2]  The  appliance  here  complained  of  is  a 
simple  device,  the  risks  attendant  upon  the 
use  of  which  are  open,  pat^t,  and  obvious; 
and  it  is  undisputed  that  appellee  continually 
observed  the  water  glass  and  shield  near  him 
upon  tbe  engine  upon  which  he  worked,  and 
made  no  complaint  of  any  kind  about  it. 

In  Railway  v.  Davis,  54  Ark.  389. 16  S.  W. 
806,  the  court  said :  "The  servant  agrees  to 
use  In  the  service  the  particular  kind  of  Im- 
plement or  machine;  and  If.  under  such  dr- 
comstances,  harm  comes  to  him  It  must  be 
ranked  among  the  risks  he  assumed  when  he 
entered  the  service." 

In  Railway  v.  Worden,  90  Ark.  4U,  119  S. 
W.  830,  the  court  said:  "When  an  employ^ 
takes  service  with  his  employer,  he  impliedly 
agrees  to  assume  all  the  obvious  risks  of  tbe 
business,  including  the  risk  of  Injury  from 
the  kind  of  machinery  then  openly  used,  as 
weD  as  tbe  method  of  operatii^  the  business 
thai  opoily  otwOTed"— citing  Railway  t. 


Jones,  77  Ark.  867,  92  S.  W.  244,  4  Iw  B,  A 
(N.  S.)  837,  7  Ann.  Ca&  480,  and  other  cases. 

In  RaUway  v.  Gorman,  92  Ark.  100,  122  S. 
W.  119.  the  court  said :  "When  be  enters  in- 
to a  contract  to  perform  service  for  his  em- 
ployer, be  agrees  to  work  at  the  place  ex- 
pressly or  impliedly  designated  in  tbe  con- 
tract, and  with  tbe  tools  and  appliances  reg- 
ularly furnished  by  the  master  for  use,  'so 
far  as  these  things  were  open  and  obvious, 
so  that  they  could  readily  be  ascertained  by 
such  acamloatlon  and  inquiry  as  one  would 
be  expected  to  make  If  he  wished  to  know  the 
nature  and  perils  of  tbe  service  In  which  he 
was  about  to  engage.' "  See,  also,  Railway  v. 
Thompson,  82  Ark.  11,  100  S.  W.  83 ;  Arka- 
delphla  Lumber  Oo.     Bethea,  supra. 

The  appellee  was  a  man  of  average  Intelli- 
gence and  bad  hem  in  tbe  onploy  of  the 
railroad  as  a  fireman  fAr  10  months.  He 
knew  that  some  of  tlie  oiglneB  In  operation 
upon  tbe  toad  were  equipped  witb  water 
glasses  Incased  and  protected  with  a  wire  net 
shield  and  others  with  the  Baldwin  three-bar 
steel  or  copper  shield,  as  in  use  upon  the  en- 
gine npon  wbich  he  was  at  work  at  Oie  time 
of  the  injury.  This  water  glass,  witb  its 
shield,  was  near  him  on  the  badEof  theboQer, 
on  bis  side  of  Uie  cab,  wh«e  it  was  known 
to  be^  and  easily  and  continually  observed  by 
him;  and  he  also  knew  that  water  glasses 
occasionally  burst  and  exploded,  and  must 
have  known  that  tbe  pieces  of  flying  glass 
could  escape  from  the  slots  left  in  the  shield 
for  observing  the  stage  of  water  In  tbe  glass, 
the  only  danger  in  the  use  ot  it  which  m^bt 
arise  from  its  breaking  or  explosion.  Neither 
is  It  claimed  that  there  was  any  def^  In  it, 
and  upon  the  whole  case  we  think  It  la  con- 
trolled by  tbe  decision  in  Railway  r.  Wells, 
93  Ark.  164, 124  a  W.  524,  a  case  precisely  hi 
point  on  the  questicw  of  assumption  of  risk. 

There  ms  no  assurance  of  safety  from  the 
master  to  cause  him  to  remain  in  the  service, 
nor  any  complaint  from  him  to  the  master  of 
a  defective  or  unsafe  wat^  glass  shieid,  nor 
was  any  promise  to  repair  or  remedy  the  de- 
fect claimed  or  relied  upon,  as  In  the  case  of 
Railway  v.  Swalm,  160  S.  W.  861.  recently  de- 
cided. 

Although  it  Is  doubtful  whether  the  testi- 
mony shows  any  negligence  upon  the  part  of 
the  railroad  company  In  falling  to  use  ordl-  ' 
nary  care  In  providing  ai^lee  with  reason- 
ably safe  tools  and  ai^llances  with  which  to 
perform  his  services,  it  unquestionably  ap- 
pears from  tbe  undisputed  testimony  that  he 
assumed  the  risks  attmdant  upon  the  use  of 
the  water  glass  with  the  shield  provided, 
when  he  accepted  employment  of  the  defend- 
ant as  fireman,  and  cannot  recover  for  the 
Injury  arising  therefrom. 

The  court  erred  in  refusing  to  give  ai^el- 
lant's  requested  peremptory  Instruction,  and 
the  Judgment  la  reversed  and  tlM  cause  dis- 
missed. 


Digitized  by 


212 


164  SOUTHWBSTERN  BBFOBTEB 


(Ark. 


SNODGRASS  at  at  T.  XL  A.  ZANDER  ft  CO. 
<Supnme  Oonrt  of  Artansas.    Feb.  8,  1913.) 

1.  Afpbal  and  Ebrob  a  173*)— Bxvixw—Ob- 
nonoNS  Not  Raised  Bbu>w. 

Defendants,  on  appeal  from  a  Jodgment 
against  them  on  a  stock  snbscriptioa  contract, 
cannot  question  plaintiff's  right  to  me,  because 
of  a  claused  asdgnnieDt  of  the  contract  if  that 
qaestion  was  not  presented  at  the  trial 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  107fr-1089,  1091-1093, 
1095-1098.  1101-1120;  Dec.  Dig.  I  ITS.*] 

2.  GOBPOHATIONB    (!_  76*)— STOCK  SUBBOBIP- 

TiONB— Right  to  Bkfobce. 

Ad  instrument,  whereby  the  Bigneni  agreed 
to  BubBcribe  for  a  specified  number  of  sEares 
of  an  industrial  corporation  to  be  organized,  the 
amounts  being  payable  to  the  secretary  of  the 
commercial  club  which  promoted  the  enterprise, 
to  be  used  In  defraying  the  expenses  of  the  cor- 
poraticni's  predeceesor  in  removing  to  ttie  new 
location,  constituted  a  valid  agreement  to  taka 
the  stock,  upon  which  the  corporation,  after  its 
formation,  could  recover. 

[Bd.  Note. — For  other  cases,  see  Corporations, 
Cent.  Dig.  SI  197-209,  213-218;  Dec.  Dig.  { 
76.*] 

8.  COBPOBATioHB    (I  78*>— STOCK  SUBSCUF- 
HON  ConXRACTS— NATUBB  of  IjIABILTFT. 

A*  contract  whereby  the  signers  subscribed 
to  shares  of  the  stock  of  an  Industrial  corpora- 
tion to  be  formed,  "it  being  underatood  that  the 
amount  subecrfbed  shall  amoant  to  $4,000. 
neither  more  nor  leas,  and  that  the  preferred 
stock  issued  to  cover  shall  be  a  lien  on  all  the 
assets  oi  the  corporation,"  etc.,  was  not  a  joint 
obligation,  and  uie  strilciog  of  the  name  of  one 
of  the  sabscrlbers  from  the  list  or  the  unau- 
thorized signature  of  another,  would  not  in- 
validate the  contract  as  against  those  who  prop- 
erly signed,  and  would  not  release  them  from 
the  payment  of  their  anbacription  upon  a  sub- 
stantial performance  of  a  oontract  by  the  cor- 
poration. 

[Ed.  Note.~For  other  cases,  see  Corporations, 
Cent  Dig.  fi{  219-281,  420-424,  4^-434 ;  Dec. 
Dig.  I  7^*] 

4.  Etidence  (I  441*)— Pabol  Evidercb  At- 
nCTJNO  Wbitino— Adiosbibilitt. 

Where  a  written  contract  for  subscrip- 
tions to  the  stock  of  an  industrial  corporation 
did  not  limit  the  capital  stock  to  any  particular 
amount  parol  evidence  was  Inadmusible  to 
show  that  in  procuring  the  sabeeriptions  it  was 
represented  tnat  the  amoant  of  the  capital 
stock  would  be  flO,000,  whereas  the  company 
was  incorporated  at  $26,000. 

[Ed.  Note.— For  other  cases,  see  EMdence, 
Cent  Dig.  II 1719. 1728-176Sri76S-1845,  2030- 
2047:  Uec  Dig.  |  441.*] 

Appeal  from  Circuit  Court,  Benton  Ootm- 
'  ty;  J.  S.  Maples,  Judge. 

Action  by  K  A.  Zander  &  Co.  against  O. 
Al  Snodgrass  and  others.  Jndgment  for 
plaintUf,  and  defendants  appeaL  Affirmed. 

Appellee  broiwht  suit  against  aro^nta 
and  flre  otbera,  who  did  not  appeal  bere,  In 
Justice  coort,  alleging  that  each  of  tl)e  nld 
appellants  were  indebted  to  It  In  the  sum  of 
$100  for  anbscrlptiona  to  the  cai^tal  stock 
of  the  coipontion.  It  alleged  in  the  com- 
plaint against  O.  U.  Snodgrass  that  he  was 
likewise  Indebted  to  It  in  the  sum  of  $100 
on  rabscrlption  to  the  capital  stock,  which 
sto^  he  had  accepted  and  given  his  che<^ 


in  payment  for,  but  had  thereafter  stopped 
payment  of  the  check.  Appellants  filed  an 
answer,  five  of  them  denybig  that  they  had 
subscribed  for  stock  in  the  corporation,  and 
four  of  the  others  admitting  that  may  did ; 
all,  however,  deiUed  that  they  were  Indebted, 
because  their  subscriptions.  If  any  were  made, 
were  on  omdEtion  that  appellee  company 
wotdd  bring  to  Bogem  and  equip  a  glove 
factory,  the  anets  of  whidi  should  Invoice 
not  less  than  $6,000,  at  a  nasonable  valua- 
tion, and  that  its  pay  roll  should  approxt* 
mate  $2,000  per  month  from  the  banning  of 
operatl(nu,  and  that  the  amount  disbursed 
for  wages  wonid  largely  increase  if  addition- 
al caitftal  were  aecnred  for  the  purchase  of 
additional  material.  Tbey  allied  it  was 
agreed  that  the  preferred  8to<^  should  reh 
main  in  the  hands  of  the  wlginal  subscribers 
and  have  r^nreeentatlon  on  Uie  board  of  di- 
rectors; that  the  capital  atodc  waa  to  ba 
$6,000  common  and  $4,000  preferred,  no  more 
and  no  less,  and  the  name  of  the  corporation 
to  be  E.  A.  Zander  ft  Sons.  They  denied 
that  the  conditions  bad  been  complied  with* 
alleging  that  the  factory  as  equipped  was  not 
worth  more  than  $2,500,  and  the  pay  roll  bad 
not  amounted  to  more  than  $800  per  month ; 
that  the  preferred  stock  had  never  t>een  rep- 
resented on  the  board  of  directors;  that  the 
company  was  incorporated  for  $25,000,  In- 
stead of  $10,000,  and  in  the  name  of  E.  A. 
Zander  &  Co.  instead  of  E.  A.  Zander  &  Sons; 
denied  that  the  $4,000  preferred  stod£  waa 
ever  subscribed,  and  alleged  that  none  of 
the  subscriptions  were  to  become  due  until 
the  conditions  were  performed.  Appellant 
Snodgrass  admitted  that  he  gave  bis  check 
in  payment  for  his  subscription,  but  allied 
that  it  waa  obtained  upon  misrepresentation, 
and  that  the  conditions  of  the  contract  had 
not  been  complied  with.  The  case  was  ai>- 
pealed  to  the  circuit  court,  where  Judgment 
was  rendered  In  favor  of  appellee,  and  from 
the  Jndgment  there  this  appeal  cornea. 

The  testimony  shows  that  the  Commercial 
Club  of  Rogers  desired  the  location  of  a  glove 
factory  at  that  place,  and  began  negotia- 
tions vritb  E.  A.  Zander  &  Sons,  owners  of  a 
glove  factory  at  Buchanan,  Mich.,  with  a 
view  to  having  one  constructed  and  operated 
at  Rogers.  It  solicited  subscriptions  to  the 
capital  stock  of  such  corporation,  the  sub- 
scribers signing  tbe  following  instrument: 

"Whereas,  the  Rogers  Commercial  Olub,  of 
Rogers,  propose  to  locate  here  a  leather  glove 
factory,  to  be  operated  by  B.  A.  Zander  & 
Sons  of  Btichanan.  Michigan,  at  present,  said 
B.  A.  Zander  tt  Sons  to  bring  to  Rogers  a 
craivletely  equipped  factory,  the  machinery 
and  other  property,  assets  of  whldi  shall 
invoice  not  less  than  $6,000  at  a  reasonable 
cash  value;  and  wliereas,  the  pay  roll  of  said 
fitct(»y  win  be  apmozimately  $2,000.00  per 
month  to  b^in  with  and  wlii(3i  pay  roU  can 
be  la^dy  Increased  if  additional  capital  is 


•For  otker  easss  sm  sans  topla  aad  sMtlen  NUUBBR  la  Om.  Dig.  *  Aa.  Dlt  Kar-Ho.  Beriss  *  Rsp'r  Ind< 
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aecnred  for  the  pnrcbase  of  raw  material  and 
the  expansion  of  tbe  business  in  other  legiti- 
mate ways;  and  wbereas,  the  board  of  di- 
rectors have  Investigated  the  proposition  and 
believe  ttiat  a  factory  of  this  kind  employing 
girl  and  woman  labor  and  using  motor  power 
can  reasonably  expect  to  be  a  financial  anc- 
cesa  and  will  be  of  great  benefit  to  oar  people: 
Therefore,  we,  the  undersigned,  hereby  agree 
to  subscribe  for  the  nnmber  of  $100.00  shares 
(or  equivalent  in  smaller  shares)  of  the  pre- 
ferred  stock  of  said  Zander  &  Sons  Compa- 
ny, to  be  organized  on  arrival  here,  It  being 
nnderstood  that  the  amount  subscribed  shall 
amount  to  $4,000.00  neither  more  nor  less, 
and  that  the  preferred  stock  Issued  to  cover 
shall  be  a  lien  on  all  the  assets  of  the  com- 
pany and  bear  8%  Interest,  not  otherwise 
participating  In  the  earnings  of  the  com- 
pany; also,  each  of  the  undersigned  agree 
to  pay  to  the  secretary  of  the  Commercial 
Club  on  demand  the  sum  of  $10.00  to  be  used 
by  the  club  In  defraying  the  expenses  ot  said 
Zander  &  Sons,  th^  skilled  workmen  and 
macbdnery  from  Buchanan,  Hlch.,  to  Rogers, 
Ark.,  to  wit: 


a   Bxp.  Slsned  & 


Jaa.J.  Kdwr  1  flCOO  Cowan  A  Freeman  1  (10.00" 

—and  others,  showing  40  shares  subscribed 
exclusive  of  two  names  for  one  share,  each 
marked  off  ^ 

Some  of  the  appellanti  dailed  that  tibey 
ever  signed  the  agreement  at  all,  othm  stat- 
ed that  they  signed  or  authtwlzed  their  sic- 
natures  for  $10  expense  money  for  the  re- 
moval of  the  factory  to  Rogers,  while  others 
teatlfled  that  thefr  snbscriiitions  were  pro- 
cured through  fraudulent  representations, 
claiming  the  solicitors  stated  to  them  that 
the  preferred  stock  had  all  been  taken  by 
the  banks,  and  that  tfac^  were  only  signing 
fbr  expense  money. 

B,  A.  Zander  &  Sons  organised  the  appellee 
corporation  under  the  name  of  B.  A.  Zander 
ft  Co^  moved  their  factory  to  Rogers,  setting 
It  up  fully  equipped,  and  putting  It  in  opera- 
tion. Its  president  stating  that  he  was  former- 
ly located  in  the  glove  manufacturing  busi- 
ness In  Michigan ;  that  he  wanted  to  change 
to  the  South,  came  to  Rogers,  after  having 
learned  that  they  d^ired  a  factory,  and 
talked  It  over  with  the  Commercial  Club; 
told  them  he  did  not  want  a  bonus,  but  pre- 
ferred subscriptions  to  the  capital  stock,  and 
the  club  offered  $4,000,  subscriptions  to  the 
preferred  stock,  and  the  subscription  contract 
was  presented  to  the  subscribers  by  members 
of  the  club  and  signed  by  them ;  that  he 
brought  the  factory  to  Rogers,  the  machinery 
and  equipment  being  worth  $6,000,  its  rea- 
sonable market  value;  that  the  wages  paid 
the  employes  for  the  operation  did  not 
amount  to  $2,000  per  month  when  ba  began 


operation  because  be  did  not  have  money 
enough  to  conduct  the  business  on  that  scale, 
the  subscribers  to  the  capital  stock  having 
refused  to  pay  anything;  that  the  corpora- 
tion was  organized,  the  factory  built,  and 
the  $4,000  preferred  stock  issued.  B.  A 
Zander,  the  secretary  and  treasurer,  testified 
likewise  as  to  the  valuation  of  the  factory 
and  the  equipment  and  tbe  cause  of  the  fail- 
ure to  pay  but  $200  per  month  for  wages  and 
expenses  of  op^ation. 

Another  witness  of  11  years'  experience 
In  the  glove  manufacturing  bwdness  examin- 
ed the  machinery,  stated  It  was  in  good  con- 
dition, although  some  of  the  machines  wm 
not  new;  that  the  wax-thread  machines  were 
not  new,  but  that  that  kind  of  madilnes  wer6 
In  use  in  good  factories. 

G.  B.  Benton  testified  he  was  a  preferred 
stockholder,  had  handled  machinery  all  his 
life,  and  built  the  factory:  "Have  examined 
tbe  machinery;  looks  like  a  smooth,  up-to- 
date  foctory.  I  am  a  algiier  of  tbe  subscrip- 
tion contract" 

F.  Ifc  Wallin  stated:  "Am  a  druggist  and 
member  of  the  Commercial  Club.  J.  M. 
McClelland  was  appointed  to  solicit  sutucrlp- 
tloiw,  and  I  assisted  him  at  his  request;  told 
me  tbe  banks  wotUd  loan  money  on  the  stock 
at  8  per  cent  J.  W,  Walker,  president  of 
the  CltlKens*  Bank,  said  the  banks  bad  agreed 
to  do  this.  I  called  on  most  of  tbe  snbacrlb- 
ets;  banded  them  tbe  sulMcilptlon  list  to 
read.  Some  of  them  bad  not  time  to  read  it, 
and  aaked  me  what  it  was.  I  told  them  it 
was  a  snbserlptlon  contract  to  get  B.  A. 
Zander  ft  Sons*  fftctory  to  come  to  Rogers; 
explained  the  character  of  the  factory  and 
probable  benefits  to  tbe  town;  also  that  the 
contract  was  two  In  one — first  they  could 
subscribe  for  one  share  of  stot^  then  tbcv 
were  to  pay  $10  to  the  Gommerdal  Club,  for 
the  expoue  of  moving  the  factory  to  Rc^rs 
— explained  tbts  stodc  and  $10,  too.  Told 
them  wboi  factory  arrived  they  would  be 
called  on  to  pay  $10;  when  the  corporation 
organized  8to<*  would  be  issued.  Also  that 
If  the  foctory  was  unsuccessful,  the  subscrib- 
ers would  lose  thrir  subscriptions;  didn't 
make  any  misreiwesentatlons:  had  absolute- 
ly no  interest  In  flie  matter.  Saw  the  facto- 
ry after  It  was  constructed;  have  been 
around  factories  all  my  life,  and  this  one 
looked  like  a  neat,  clean  proposition;  saw 
only  two  old  machines.  Others  lookeil  like 
good  machines  to  me.  Didn't  state  to  any 
subscriber  what  the  capital  stock  would  be; 
didn't  know.  Mr.  Zander  told  me  what  the 
capital  stock  would  be.  I  was  representing 
the  Commercial  Club  and  the  people;  never 
represented  Mr.  Zander  in  any  way." 

J.  W.  Walker,  a  banker  and  director  of 
the  Commercial  Clnb,  said  he  understood  the 
factory  then  In  operation  was  to  be  brought 
to  Rogers  from  Michigan;  that  he  had  seen 
the  factory  in  operation  In  Rogers,  and  con- 
sidered It  nicely  operated;  that  the  Invoice 
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was  accepted  by  the  Commercial  Glab,  rab- 
Ject  to  future  InrestlgatLon,  and  a  committee 
was  appointed  to  InveBtlgate  and  examine 
the  machinery. 

F.  W.  Hardy  stated  he  was  president  of 
the  Commercial  Olnb;  that  there  were  n^o- 
tlatlODs  pending  between  S.  A.  Zander  and 
tbe  Commercial  Gltib  relatlre  to  moving  the 
Zander's  glove  factory  from  Bu<4ianan,  Mich., 
to  Bogers,  Ark.;  that  he  was  not  r^resent- 
Ing  Mr.  Zander,  bnt  the  Commercial  Club, 
an  organization  of  the  bosiness  men  of  the 
city,  who  desired  to  promote  the  welfare  of 
the  communis;  that  it  was  seeking  to  locate 
the  factory  In  Rogers,  which  ml^t  give  em- 
ployment to  the  unemployed.  "It  was  held 
ont  to  ns  that  the  glove  factory  would  be 
moved  to  Rogers,  provided  the  citizens  would 
sob  scribe  to  f4>000  of  the  preferred  stock. 
We  agreed  to  do  that,  and  circulated  a  sub- 
scription list  and  procured  subacrlptlons  to 
the  Btotik.  Mr.  Zander,  tbe  jHroprletor  of  the 
^ore  factory  then  located  in  Mi<^igan,  agreed 
that  he  would  more  hla  factory  to  Rogers 
on  tlioae  cQDdition&  There  was  no  contract 
between  the  club  and  Mr.  Zander  in  writing 
at  the  time  of  procnring  the  8nbacripti<HiB  to 
the  capital  stock." 

Tlie  secretary  of  the  Oonunerdal  Glnb, 
Mr.  J.  M.  Mcdelland.  assisted  in  the  circula- 
tion of  the  subscription  ctmtract,  and  stated 
that  he  made  absolutely  no  false  representa- 
Uons  to  the  s^ers  thereof,  and  had  no 
interest  except  that  ot  a  preCened  stock- 
holder who  had  subscribed  to  the  contract 
and  paid  fdr  his  stock.  The  subscription 
contract  was  In  the  hands  of  tlie  Commercial 
Glirii  about  three  weeks  before  It  was  turned 
over  to  Zander  &  Co.  **!  think  the  names 
were  erased  before  the  contract  was  turned 
over  to  Zander  &  Co.;  was  not  representing 
Zander  when  I  solicited  snbscripttona** 

There  was  mwdi  testimony  Introduced  by 
witnesses  claiming  to  be  familiar  with  ma- 
chinery and  the  valuations,  tending  to  show 
that  the  factory,  as  constructed,  was  not 
worth  more  than  $2,000  or  $2,500,  and  some 
relative  to  a  supposed  agreement  to  capital- 
ize the  corporation  at  $10,000  Instead  of 
$25,000;  some  of  the  subscribers  claiming 
such  representatlMi  was  made  to  them  at 
the  time  of  their  subscription,  and  also  as 
to  the  erasure  of  the  names  of  some  of  the 
subscribers  from  the  list. 

Hie  court  Instructed  the  jury,  refusing 
appellants'  six  reQuested  Instructions. 

The  Jury  returned  a  verdict  for  appellee 
company,  and  from  the  judgment  thereon 
appellants  bring  this  ai^>eal. 

Rice  &  ZMckson,  of  BoitwvlUe,  tax  apoA- 
lant&   IL  A.  Zander  ft  Co.,  pro  so. 

KIRBT,  J.  (after  stating  the  facts  as 
above).  [1]  No  question  was  made  at  the 
trial  that  appellee  had  no  right  to  bring  the 
suit  because  of  an  alleged  assignmeat  of  the 


contract  of  stodt  subsci^itlon,  and  it  cumot 

be  insisted  upon  here. 

[2]  The  preliminary  stock  subscription  con- 
tract was  signed  by  the  subscribers  there- 
to, and  constituted  a  valid  agreement  to  take 
the  stock  upon  which  the  corporation,  after 
its  formation  and  the  Issuance  of  the  pre- 
ferred stock,  could  maintain  an  action  against 
the  subscribers  for  the  amount  In  payment 
10  Cyc.  388-392;  WoodrulT  v.  McDonald,  83 
Ark.  ICQ  ;  Miss.  O.  &  R.  Ry.  Co.  v.  Cross,  20 
Ark.  443;  Nulton  v.  Clayton,  54  Iowa,  426. 
6  N.  W.  685,  37  Am.  Rep.  213;  Peninsular 
Ry.  Go.  V.  Duncan,  28  Mich.  ISO;  Collins  v. 
Southern  Brick  Co.,  92  Ark.  507,  123  8.  W. 
662,  135  Am.  St  Bep.  197,  19  Ann.  Gas.  882. 

Cyc.  says:  "A  subscription  paper  may  be 
informal,  yet  if  the  intent  of  the  subscriber 
can  be  collected  from  It  as  where  It  states 
the  names  and  residence  of  the  shareholders 
and  the  number  of  shares  taken  by  each,  it 
constitutes  a  subscription  to  the  shares  of 
the  fortlicomins  company,  and  the  corpora- 
tion may  maintain  actions  upon  It  agaiiut 
the  stgnersb"  It  states  the  e»epti«i  in  tha 
case  of  prefwred  sliares  as  follows:  "Pn- 
f  erred  Etoek  being  something  more  than  a 
mere  evldoioe  of  a  shareholder's  right  to 
participate  In  the  management  of  ttie  affairs 
of  the  company  and  to  rec^ve  dividends,  hut 
being  In  tlK  natore  of  an  intwestbearlng 
security,  it  has  been  said  fbat  the  im^led 
promise  of  the  CMupany  to  iasrne  suA  sto^, 
and  of  the  subscriber  to  pay  for  it,  where 
tlie  subscription  Is  to  stodc  of  this  bJnd,  are 
oonenrreDt  and  d^endent,  and  tliat  an  action 
by  tbe  company  on  such  a  subscription  can- 
not be  maintained  nntli  it  lias  issued  ox  teor 
doed  the  stock."  10  Cyc  89a 

No  question  Is  made  In  this  case  that  the 
company  was  not  organized,  nor  that  the 
preferred  stock  was  not  properly  Inoed  and 
tendered  to  the  subscribers  therefor. 

[S]  The  court  did  not  err  in  refusing  to  give 
appellants'  requested  Instructions  1  and  4. 
No.  1  correctly  states  that  If  a  defendant  did 
not  sign,  or  authorize  the  signing  of,  the  sub- 
scription contract  they  should  find  for  that 
defendant  or  defendants,  but  by  Its  terms 
the  Jury  were  Instructed  that  If  one  or  more 
of  the  defendants  did  not  sign  or  authorize 
the  signing  of  the  subscription  contract  and 
It  required  the  signature  of  such  a  one  as 
had  not  signed  It  to  make  up  the  amount  of 
$4,000  preferred  stock  to  be  subscribed,  they 
must  find  in  favor  of  all  the  defendants, 
while  No.  4  directs  a  finding  against  the  cor- 
poration If  more  than  $4,000  stock  was  sub- 
scribed. It  is  true  the  contract  of  subscrip- 
tion says  that  it  was  understood  that  the 
amount  of  the  preferred  stock  shall  be  $4,000, 
neither  more  nor  less,  but  the  contract  is 
not  a  joint  obligation,  and  the  striking  of 
the  name  of  one  of  tbe  subscribers  from  the 
list,  or  the  unauthorized  signature  of  an- 
other, would  not  invalidate  the  contract  as 
against  those  who  had  properly  signed  it 
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and  trould  not  release  them  from  tbe  pay- 
ment of  tSuit  Bubscrlption  upon  a  nbstan- 
tlal  performance  of  tbe  contract  by  Zanto 
ft  Co. 

(4]  Nether  did  tbe  court  err  In  refoslng 
to  admit  certain  testimony  relating  to  the 
Incrapamtlon  of  tbe  ajivellee  company  wttb 
ISS^OOO  capital  stock  Instead  of  (10^000,  tbe 
amount  some  of  tbe  sabscrlbers  insisted  it 
was  stated  to  tbem,  on  procuring  tbelr  sub- 
scriptlonB,  tbe  capital  stock  should  be,  nor 
In  declining  to  glre  requested  Instruction 
zdatlve  thereto.  Nothing  Is  said  In  the  writ- 
ten stock  subscription  contract  limiting  the 
capital  BtoA  to  any  particular  amount,  and 
It  could  not  be  varied  nor  contradicted,  or 
an  oral  agreement  or  condition  Ingrafted  up* 
on  It  by  parol  testimony.  10  Oyc.  801;  Cot 
Uns  T.  Brl(A  Oo.,  supra. 

The  Jury,  under  proper  Inatmctlons  passed 
upon  the  questions  at  Issue  relatlTe  to  the 
substantial  performance  of  tbe  omtract,  and 
found  In  favor  of  am>ellee.  Hhen  was  tes- 
timony sufficient  to  support  tbelr  finding 
on  all  controTorted  points;  and,  there  being 
DO  prejudicial  error  In  the  record*  the  Judg- 
ment Is  affirmed. 


ST.  LOUIS  SOUTHWBSTEBN  BY.  CO.  t. 
BRXTTON. 

(Sapreme  Court  of  Arkansas.   Veb.  24,  1913.) 

1.  TniAi.  (i  148*)— Dmoizoir  ov  ^ebdiot— 

KVIDBHOB. 

Where,  in  a  passenger*!  action  for  inJuEy 
from  beins  thrown  against  the  window  slu  of 

a  car  b7  derailment  of  the  train,  the  evidence 
VBB  conflicting  on  whether  there  was  a  jar  or 
jerk,  and  on  whether  plaintiff's  iojories  were 
dne  to  her  being  so  thrown  or  to  hysteria, 
snd  the  physical  facta  were  not  In  abBolnte 
conflict  with  her  daim  as  to  the  manner  of  her 
injury,  the  court  properly  refused  to  direct  a 
T^dict  for  defendant. 

[Ed.  Note.— For  other  caaes,  aee  Trial,  Cent 
Dig.  H  342,  848;  Dec.  Dig.  i  148.*] 

2.  TaiAL  (1  160*)— DmonoH  of  Vbdicv— 

IDTIDElfOK. 

The  trial  court  should  not  direct  a  verdict 
for  defendant,  except  where,  conceding  the 
credibni^  of  the  witnesses  for  plaintiff  and 
ttTing  foil  effect  to  their  testiinony  and  the 
mferences  therefrom,  it  dearly  appears  that 
plaintiff  Is  not  entitled  to  recover. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  341.  381-387,  389;  Dec  Dig.  S  160.*] 

S.  New  Tbial  (I  72*)— Gboukds— Btidkhcb. 

The  trial  judge  should  on  motion  grant  a 
new  trial  when  he  is  of  the  opinion  utat  the 
verdict  la  dearly  against  the  preponderance 
of  the  evidence. 

(Ed.  Note^For  ottier  cases,  aee  New  Trial, 
Cent.  Dig.  H  146-148;  Dec  Dig.  |  72.*] 

4.  AFPKAI.  AMD  BBBOB  (I  1001*)— VSBDIOI^ 

A.  verdict  supported  by  any  anbstaatlal 
oridence  will  not  be  disturbed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  8022.  8028-^^;  Dee. 
Dig.  i  lOOL*]        "  — 


6.  TaiAi.  (I  260*)— RxrtiBAL  or  iNSTBuonen 

OOVBBBD  BT  IRSTBDCTIOH  GlVKN. 

Where,  in  a  passenger's  action  for  inju- 
ries, the  court  Instructed  tliat  plaintiff,  in  or- 
der to  recover,  must  have  shown  some  unusual 
stopping  of  the  train  which  caused  her  to  be 
thrown  and  injured,  an  ins  traction  that  plain- 
tiff could  not  recover  If  the  jar  which  caused 
her  injury  was  not  greater  uan  that  nauaUy 
caused  by  the  train  stopping  at  a  station  was 
properly  refused,  as  covered  the  Instrae- 
tion  given. 

[Ed.  Note.— For  other  caaes.  see  TriaL  Cent 
Dig.  Si  651-659;  Dec  Dig.  1  260.*] 

Api)eal  from  Circuit  Oourt,  Oalboun  Ooun- 
ty;  Geo.  W.  Hays,  Judge. 

Action  by  Willa  Brltton  against  the  St 
Louis  Southwestern  Bailway  Company. 
From  a  Judgment  for  plalntii^  defendant 
appeals.  Affirmed. 

Wllla  Brltton  Instituted  this  action 
against  the  St  Louis  Southwestern  Bailway 
Company  to  recover  damages  for  xmsonal 
lAjuries  alleged  to  have  been  caused  by  the 
negligence  of  the  railway  company  while  she 
was  riding  as  a  passenger  on  one  of  Ite  trains. 
She  origtnally  tnrongbt  an  action  In  tbe  fbd- 
eral  court  whore  there  was  a  vradlct  and 
Judgment  in  her  turax.  Tbe  Circuit  Court 
of  Appeals  reversed  tbe  Judgment  on  tbe 
ground  that  tbe  testimony  tending  to  support 
her  cause  of  action  was  opposed  to  the 
physical  facts.  See  St  Louis  Southwestern 
By.  Oo.  V.  Brltton.  100  Fed.  816,  111  a  O.  A. 
216.  Upon  tbe  r^oand  of  tbe  case  the  plain- 
tiff took  a  nonsuit,  and  afterwards,  on  the 
nth  day  of  Dec«nber,  1011,  commenced  tbe 
present  suit  against  tbe  d«^^dant  railway 
company  In  tbe  Oalboun  drcnlt  court,  and  a 
trial  was  bad  at  tbe  July  term,  1012,  <a  said 
court 

Wllla  Britton,  for  herself,  testifled  sub- 
stantially as  follows;  **I  am  21  years  of 
age.  and  live  at  UtUe  Bo^  Ark.  I  am  5 
feet  and  8  Inches  tall,  and  at  the  dme  I 
received  the  injuries  complained  of  was 
perfectly  well,  and  weighed  abont  166  pounds. 
I  have  bad  several  operatlonB  performed.  On 
Jnne27, 1007,  Ihadacurettementdoneby  Dr. 
Miller  of  UtUe  Bock.  On  September  11«  1000. 
Dr.  Bills,  Of  Chattanooga,  Tram.,  ranoved  a 
cyst  ottotmy  right  ovary.  The  Indsioa  was 
made  on  12m  rl^t  side.  I  bad  been  in  good 
health  after  the  cnrettement  up  to  that  time  I 
was  in  bed  about  two  weeks  from  that  op»a^ 
tlon.  On  tbe  ISth  of  Decembw,  1000,  Dr. 
Mils  operated  for  appendl<dtl8,  and  my 
appeudiz  was  ranoved.  In  February,  1010. 
I  came  back  to  lAtOe  Bock,  and  on  the  IStb 
of  April  following  Dr.  Sillier  operated  on  me 
for  gallstones.  He  cut  into  my  abdomen 
and  found  no  gallstones,  but  said  I  had  in- 
testinal adhesions,  and  that  this  was  tbe 
cause  <Ht  the  pain  In  my  r^bt  side.  I  had 
been  up  after  this  operation  about  eight 
weeks,  when  I  took  a  trip  to  England,  Ark. 
Bfy  wounds  bad  healed  entirely,  and  except 
tor  tbe  Intestinal  adhesions  I  was  In  perfect 
health.  I  suffered  great  pain  from  tbe  adbe- 


nte  othsr  aasaa  aa*  SBBM  tavte  and  aaeUoB  NDMBBB  In  Dee.  Dig.  *  Am.  Dig.  Key-No.  Sariss  *  Bw'r  Ind^ 

Digitized  by  Google 


216 


154  S0UTHWE8TBRN  REFORTHB 


(Ark. 


alons,  and  Dr.  Miller  said  they  were  caused 
from  exercise.  Tbfi  pains  would  occur  aome- 
timea  one  In  two  or  tliree  weeks,  and  some* 
tlmea  two  In  one  week.  To  alleviate  my 
suffering,  tiuv  would  give  me  bot  batbs, 
hypodermics  ot  morphine,  and  massages. 
Wben  I  went  to  England,  as  above  stated, 
I  went  out  into  the  country  to  visit  relatives, 
and  stayed  three  days.  On  the  11th  day  of 
July,  1910,  I  came  to  England,  and  late  In 
the  aftwnoon  boarded  a  train  tar  Little 
Bock.  I  took  passage  in  the  rear  coadi,  and 
sat  about  the  middle  of  the  coach,  on  the 
left-hand  side  of  the  aisle.  On  the  right 
hand  side  of  the  coach  every  seat  was  full  of 
passengers,  and  there  was  one  on  the  left- 
hand  side  besldee  m&  Two  ladles  were  <hi 
board.  The  seats  In  the  coach  were  cushion- 
ed seats,  and  not  chairs.  Something  lUra  two 
miles  out  ot  England  there  was  an  accident 
There  was  a  terrible  impact;  and  it  threw 
my  body  against  the  vdndow.  I  had  a 
severe  pain  to  strike  me  in  the  aide  and 
back.  The  train  ran  a  little  distance,  then 
stopped,  and  made  another  little  Jump.  My 
side  hurt  me  considerably,  and  after  a  vfaUe 
got  a  little  better.  Wben  the  train  came  to 
a  stop,  I  walked  to  the  water  cooler,  and 
my  side  and  back  pained  me  severdy.  When 
I  walked  to  the  back  end  of  the  car,  I  saw 
that  the  ties  were  broken  for  quite  a  dis- 
tance back,  and  could  see  where  the  wheels 
had  cut  Into  the  ties.  When  the  accident 
happened,  I  was  sitting  on  a  seat,  fadng  the 
front  of  the  car,  and  looking  out  towards  the 
aisle.  The  shuttn  to  my  window  was  bro- 
ken, and  the  sun  was  coming  in  the  car.  I 
shifted  my  position  so  that  I  was  sitting 
near  the  center  of  the  seat  I  cannot  give 
the  exact  position,  but  know  that  I  had  my 
back  towards  the  window,  so  that  the  sun 
would  not  shine  in  my  face,  and  I  was  look- 
ing at  the  Bcen^y  out  of  the  window  Just 
In  front  Qf  me  on  the  oinraslte  side  of  the 
car.  The  Impact  of  the  train  threw  my 
back  and  side  against  the  window  sill,  whldi 
projected  ovw  the  window  I  Judge  about 
three  Inches.  [Here  the  witness  indicates 
on  the  back  of  hor  counsel  that  part  of  her 
body  and  side  which  struck  the  window  sill.] 
The  window  slU  struck  me  on  the  left  slda 
The  accident  happened  about  6  o'dock  in  the 
afternoon.  At  the  time  I  received  the  injury 
the  train  was  running  along  I  suppose  at  the 
average  rate  of  speed,  and  all  at  <moe  there 
was  a  lunge,  and  it  threw  me  against  the 
window,  and  I  suffered  sevwe  pain.  It  was 
Just  for  the  distance  the  train  run.  It  was 
Jnst  a  bounding,  and  it  was  very  rou^ 
Attia  the  train  started  again,  I  was  suffering 
very  much,  and  inquired  if  there  was  any 
doctor  aboard  the  train.  There  was  not 
One  of  the  ladles  on  the  car  bathed  my  face 
with  water,  and  did  what  she  could  tot  me. 
It  was  nearly  8  o'clock  In  the  evening  whoi 
we  reached  Little  Bock.  When  we  arrived 
ther^  the  conductor  and  train  auditor  came 
to  my  seat   I  put  my  arms  around  their 


shoulders,  and  they  suintorted  me  and  carried 
me  out  of  the  car.  I  could  make  a  step,  but 
was  suffering  severely.  They  sat  me  down 
on  the  car  steps,  and  then  got  an  Invalid's 
chair,  and  carried  me  Into  the  station.  They 
tel^raphed  for  the  company's  physician,  and 
one  of  them  cama  He  gave  me  a  hypoder- 
mic of  some  kind.  Latw  I  was  carried  in  an 
ambulance  to  the  Physldans*  *  Surgeons* 
Hospital  in  little  Bock.  One  of  the  com:- 
pany's  idtysldans  directed  a  nurse  to  sit  by 
me  during  the  night,  and  be  also  gave  me 
another  hypodermic  There  was  no  examin- 
ation of  my  back  made  until  the  next  morn- 
ing. On  the  morning  of  the  12th  Inst  Dr. 
Bunyan  examined  my  back,  and  told  me  I 
had  a  very  bad  sprained  back,  He  directed  the 
nurse  to  rub  it  with  Unlm^^  and  strip 
with  adhesive  plasters  across  my  back  and 
side;  that  is,  the  left  side  where  the  injury 
was.  He  said  It  was  swollen  a  little.  Later 
In  the  morning  Dr.  Comey,  who  was  a  friend 
of  mine,  came  In  and  examined  my  back. 
I  have  uevet  been  out  of  bed  to  walk  around 
since  t  sustained  the  injury,  and  have  never 
walked  a  step  since  I  went  to  bed  in  the 
hospital  that  night  For  a  tew  days  I  was 
able  to  turn  myself  In  bed'  Now  I  suffer 
esTUciatlng  pains  along  the  waist  line  and 
in  my  back,  sld^  and  si^e,  clear  up  to  my 
neck.  The  pain  goes  clear  into  my  head,  and 
my  1^  side  bothers  me  8om&  From  the 
point  where  I  was  struck  In  the  back  down 
I  am  perfectly  helpless.  I  have  no  sense  ot 
feeling  whatever,  and  cannot  use  myself  at 
all.  I  have  no  feeing  in  my  lower  extrem- 
ities down  to  my  toes.  I  cannot  control  my 
urine  and  bowels,  and  cannot  tell  wboi  th^ 
move.  The  day  after  the  Injury  my  back 
pained  me  sevw^,  and  I  siUiered  mudi 
with  my  idde.  The  second  day  I  could  not 
have  the  pillow  under  my  head.  About  the 
third  day  my  limbs  were  numb  and  would 
go  to  slec^  and  were  heavy  me  to  lift 
About  the  25th  ot  July  I  could  not  move  my 
limbs,  and  had  no  smse  of  feeling  so  tax  as 
pinning  myself  was  concerned.  That  was 
the  first  day  I  could  not  move  myself.  On 
the  2d  day  of  August  I  was  moved  from  the 
Physicians*  ft  Surgeons'  Hospital  to  St, 
Yincent's  Hospital.  Up  to  about  two  weeks 
after  I  was  carried  to  St  Tincent's,  I  could 
sdll  work  my  toes,  and  thai  the  paralysis 
was  complete.  The  paralysis  first  appeued 
in  my  left  limb.  I  could  lift  the  right  Umb 
about  a  day  Umger  than  the  left  And  about 
the  same  time  I  lost  control  of  my  urine  and 
bowels.  I  have  suffered  pain  in  my  back 
from  the  day  I  was  injured  conltauonsly 
until  to-day.  Som^dmes  I  suflw  mom  ttiau 
at  others.  My  appeUto  Is  poor,  and  the  pain 
keeps  me  from  Bleex^ng  much,  i  never  had  hys< 
tarlcs  in  my  life.  After  I  looked  at  the  track 
and  saw  the  ties  broken,  I  did  not  go  back 
to  my  seat  and  have  a  apdll  of  hystwla.  Up 
to  that  time  I  had  not  sulfared  wiUi  any 
pains  in  my  back  and  left  aidsu  I  was  not 
quite  10  years  of  age  whoi  I  married.  X 
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hftve  had  several  openUoja  porfonned  on 
me,  being  the  ones  mentioned  above  My 
nnrse  has  done  everything  advised  by  the 
physician  to  avoid  bed  sores,  but  I  have 
three  bed  sores  now.  one  on  the  right  blp 
and  two  on  the  back.  Since  I  was  hurt  I 
have  not  been  anywhere  except  In  the  hospi- 
tals, the  courtroom  at  little  Rock,  and  the 
oonrtroom  her&  My  limbs  have  wasted 
away,  and  I  would  Judge  I  weigh  near  100 
pounds  now.  If  I  was  lifted  up  quickly,  ft 
would  cause  me  great  pain  In  my  back  just 
at  the  waist  line.  I  was  toonght  here  on  a 
cot  from  the  hospital,  and  suCFered  much  on 
the  way.  I  can  move  the  muscles  in  my 
dioolders  and  in  my  head  and  neck,  but  I 
am  not  able  to  turn  myself  at  all.  [The 
plalntltt  here  Indicates  the  point  on  hsx  body 
from  which  point  down  she  says  she  is  ab- 
solutely helpless.]  At  the  request  of  counsel 
for  plaintifE,  the  nurse  sticks  pins  In  the 
plaintiff's  limbs,  and  counsel  for  the  defend- 
ant object,  saying  that  they  concede  she  is 
paralyzed.  Plaintiff  testified  that  she  did 
not  feel  the  sticking  of  the  pins  In  either  of 
her  Umbe,  which  vrere  exposed  to  the  Jury 
at  the  time  the  pins  were  stuck  into  them." 

Miss  SaUie  Crow  testified:  "I  commenced 
naralng  the  plaintiff  In  the  early  part  of 
October,  1810.  Bhe  complained  of  a  pain  In 
tbe  smaU  of  her  back  and  thigh,  spinal  col- 
umn, and  head.  She  has  complained  of  that 
ever  since.  I  was  with  her  six  or  seven 
weeks  tbe  first  time,  and  she  suffered  intense 
pain.  I  had  to  administer  morphine  hypo- 
dermics to  alleviate  her  pain.  At  another 
time  I  nursed  her  about  five  weeks,  and 
again  two  or  three  we^s.  I  have  seen  her 
prafitlcally  every  day  since  sbe  has  been  in 
the  hospital.  I  have  never  seen  In  her  any 
evidences  of  nervousness  or  hysteria.  My 
Jodgment  is  that  sbe  was  suffering  real  pain. 
She  suffered  great  pain  on  the  train  on  her 
way  down  here  yest^day.  Her  lower  limbs 
are  wholly  paralysed,  and  she  cannot  move 
them.  Sbe  has  no  control  over  her  urine 
and  bowels,  and  sbe  does  not  know  when 
her  kidneys  and  bowels  act  Sbe  has  three 
bed  sores,  one  on  the  right  hip  and  two  on 
the  back.  They  have  been  there  since  last 
March.   Dr.  Oarl  Bentley  Is  her  physician." 

Dr.  Oarl  Bentley  testified:  "The  first  time 
I  examined  the  plaintiff  sbe  bad  just  been 
brought  to  St  Vlncoit's  Hospital  in  an  am- 
bulance and  put  in  bed.  The  places  at  the 
point  of  injury  on  her  back  w^e  covered 
with  strips  of  adhesive  plaster.  They  bad 
been  there  for  some  time,  and  I  took  them 
off.  When  I  took  the  plasters  off,  there 
was  some  swelling  in  the  left  side  Involving 
the  spinal  column.  This  suffering  was  of 
sncb  a  nature  that  it  was  difficult  to  tell 
positively,  but  it  felt  like  that  there  might 
be  a  slight  displacement  of  one  of  the  verte- 
bne.  There  could  be  a  alight  displacement 
of  a  vertebra  that  would  be  replaced  in  Its 
natural  position.  The  spinal  column  Is  com- 
posed o<  TMtsbns  whIA  an  camected  by  car- 


tilage. They  are  formed  so  the  body  can  be 
bent  up  and  down  at  any  aniJe.  At  tbe  time 
I  examined  her  first  I  found  what  seemed 
to  be  a  slight  displacement  of  one  of  the  ver- 
tebne  at  tbe  point  where  the  plaintiff  said 
she  was  injured.  There  was  not  then  a  total 
paralysis  of  the  lower  Umbs,  and  It  would 
naturally  follow  that  there  was  not  a  total 
lesion  of  the  spinal  cord  at  the  point  of  the 
Injury.  Basing  my  opinion  on  the  progress 
of  the  case,  I  think  there  Is  a  permanent 
injury.  The  comply  paralysis  as  it  now 
exists  In  plaintiff  did  not  come  for  perhaps 
two  months  after  it  commenced.  She  can- 
not now  move  her  limbs,  and  there  Is  no 
sensation  of  pain  in  the  limbs  and  body  from 
the  umbilicus  down.  If  you  move  her  limbs, 
she  wlU  not  have  any  sensation  there,  but 
will  complain  of  pain  In  her  back  at  a  place 
above  the  point  of  injury.  The  point  of  in- 
Jury  was  Just  a  little  to  the  left  of  the  me- 
dian line.  When  she  suffers  intense  par- 
oxysms of  pain,  we  give  her  hypodermics  of 
morphine,  which  is  the  only  thing  that  will 
ease  her.  During  the  paroxysms  she  has  ex- 
hilarated heart  action,  and  this  indicates 
that  die  is  suffering  real  pain.  In  my  opln- 
lon  sbe  is  suffering  from  paralysis  resulting 
from  a  lesion  of  the  spinal  cord,  and  not  from 
hysteria.  It  is  difficult  to  tell  how  long  the 
plaintiff  will  live.  She  may  die  at  any  time, 
and  I  have  known  ot  cases  where  they  lived 
20  years  or  more." 

The  doctor  also  testtfled  that  tbe  plaintiff 
had  developed  bed  sores,  although  he  had 
taken  every  precaution  to  prevent  it 

Dr.  Oomey  also  testified  that  he  examined 
the  plaintiff  on  tbe  morning  after  she  re- 
ceived her  Injury,  and  found  some  contn* 
slons  on  her  back;  that  Is  to  say,  a  little  en- 
largement of  tbe  back,  some  slligbt  redn^ 
and  bruised  condition  like  she  bad  been 
slapped  or  hit  on  the  back;  that  the  injury 
was  on  the  left  side  of  the  small  of  the  back 
between  the  lower  dorsal  and  lumbar  region ; 
that  he  noticed  no  evidences  ot  hysteria  ont> 
side  of  the  natural  nervousness  of  a  patient 
In  her  condition. 

The  evidence  for  the  detaidant  Is  sub- 
stantially as  follows: 

There  were  el^t  or  nine  passengers  on 
the  train  tbe  day  the  plaintiff  claims  to  have 
received  her  Injuries.  All  of  them  testified 
that  the  stopping  of  the  train  was  not  ac- 
companied by  any  jar  or  Jolt;  that  there 
was  practically  no  Jar,  no  more  than  there 
would  be  at  any  ordinary  stop  when  a  train 
pulls  into  a  station;  that  they  did  not  know 
that  the  tru(^  were  off  the  track  until  after 
the  train  had  stopped.  One  of  the  passengers 
said  that  he  was  looking  directly  at  the 
plaintiff  at  the  time  of  her  alleged  injury, 
and  that  she  was  not  thrown  back  in  her 
seat  at  all.  Another  passenger  stated  that 
he  had  an  order  pad  on  his  knee,  and  was 
copying  his  orders  on  the  typewriter;  that 
he  felt  no  Jar.  and  did  not  stop  writing.  Still 
another  witpcss  aaya  be  was  looking  forward 
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at  the  time  and  just  before  the  train  atovpeH, 
and  saw  the  plaintiff.  He  said  that  she  waa 
not  thrown  oat  of  her  seat  in  any  way.  The 
express  and  baggage  nuin  said  that  he  was 
sitting  on  a  sample  trunk,  leaning  against 
the  partition  of  the  coach;  that  he  was  writ- 
ing np  his  waybills;  and  that  the  stop  did 
not  affect  htm  any  more  than  an  ordinary 
stop  at  a  station.  On  cross-examination  be 
stated  that  there  was  no  side  swinging  of 
the  train  for  aeveral  hundred  feet  before  the 
train  got  to  the  place  where  plaintiff  said 
she  was  Injured.  He  said  that  a  train  would 
natnrally  rock  some,  but  that  there  was  no 
hard  swinging;  that  he  noticed  no  lateral 
movement  of  the  train  and  no  Jampliv  along 
there;  that  the  stop  was  a  gradoal  one,  like 
stopping  at  a  station. 

Neither  of  the  two  lady  passengers  weigh- 
ed as  ranch  as  the  plaintiff,  and  both  said 
that  they  noticed  nothing  unusual  until  the 
train  8topi>ed;  that  the  train  stopped  Just 
about  like  it  would  stop  for  a  station. 

John  Hatz  testified:  "I  am  foreman  of 
the  coach  shops  of  the  defendant  company. 
I  have  made  measurements  of  the  car  In 
wfaldi  the  plaintiff  states  she  was  Injured. 
The  window  sill  on  the  Inside  of  the  ooach 
projected  Inside  the  car  about  flve-slxteentha 
of  an  Inch.  It  Is  half  round;  that  is,  oval  on 
the  Inside.  The  top  of  the  window  ledge  Is 
9  Inches  attove  the  seat  on  the  front  end, 
and  10  or  10^  Inches  on  the  back.  The  hack 
of  the  seat  extends  about  26  inches  above 
the  coadi  seat  The  seats  are  19  Inches  In 
width  and  40  Inches  In  length.  There  Is  a 
window  to  each  seat" 

John  licbosquet  testified:  "I  was  conductor 
on  the  train  on  the  day  plaintiff  claims  to 
hare  been  injured.  One  pair  of  the  front 
truck  wheels  of  the  tender  got  off  the  track. 
The  engineer  applied  the  emergency  brake, 
and  stopped  the  train.  There  was  no  jar 
or  jolting  abont  it  The  train  was  about 
300  feet  long.  The  two  trucks  wheels  b^ng 
off  the  rail  had  no  effect  wliatever  on  the 
rear  coach  in  which  the  plaintiff  was  sitting. 
The  train  had  two  coaches,  a  baggage  car 
and  engine  and  tender.  There  was  no  defect 
In  the  trudks.  There  was  a  low  joint  hi  the 
trade  th^  caused,  porhapa,  by  the  wet 
weather  with  the  trains  running  ba(±  and 
forth  over  It  Some  of  the  ties  behind  the 
train  after  It  stopped  were  marked  where 
the  wheels  had  ran  over  them,  but  the  track 
was  all  right  There  might  have  been  a  half 
dozen  broken  ties  here  and  there." 

De  Witt  Hope  tesUfled:  "I  was  engineer 
of  the  train  on  the  day  the  plaintiff  claims 
to  have  beoi  Injured.  The  front  pair  of 
wheels  of  the  front  trucks  of  the  tender 
Jumped  the  track  about  one  mile  south  of 
Keo,  and  we  ran  about  400  feet  with  that 
one  pair  of  wheels  off.  After  I  discovered  It 
we  ran  between  300  and  850  feet  before  we 
stopi>ed.  The  train  was  equipped  with  West- 
Inghouse  air  brakes,  and  the  coaches  con- 
tained what  we  call  a  qniiA  acticm  trlpltb 


and  the  engine  was  equipped  with  Uie  same 
kind  of  brake,  but  not  the  same  kind  of 
triple.  A  qnlcik  action  triple  wUI  take 
hold  at  once.  On  that  day  the  stop  was  not 
qul(^er  than  we  make  lots  of  other  times,  but 
was  a  little  quicker  than  we  graerally  make 
at  stations."  Gross-examination:  "The  sched- 
ule time  of  the  train  was  25  miles  per  hour. 
You  have  to  make  80  miles  between  stations 
to  make  the  schedula  At  the  time  of  the  ac- 
cident I  was  going  between  16  and  18  miles 
per  hour.  I  did  not  think  the  track  at  that 
place  was  In  condition  to  run  any  faster.  It 
was  In  a  rough,  but  not  dangerous  condition. 
The  conditions  that  caused  me  to  go  slow 
was  on  accotmt  of  the  water  over  the  fields 
and  on  both  sidee  of  the  track  that  had  been 
there  and  soaked  In.  The  track  was  20 
Inches  above  the  water.  I  think  the  low 
Joint  and  the  water  together  caused  the 
derailment  Where  the  wheels  left  the  rail, 
the  tra<ft  looked  to  be  level,  but  there  was 
a  swing  that  started  the  tender  to  rocking, 
and  there  was  a  low  joint  there.  Ton  can- 
not see  the  low  joints  until  you  bit  them. 
The  eme^ency  brake  is  for  a  quick  ttiofp.  I 
applied  the  emergency  brake  to  stop  the 
train  on  the  day  In  question." 

Drs.  J.  L.  Oreen,  J.  P.  Runyan,  B.  P.  Bled- 
soe, and  W.  H.  Miller,  all  of  whom  are  em- 
inent physicians  and  sui^eons,  testified  that 
they  had  examined  the  plaintiff.  They  ad- 
mitted that  she  was  paralyzed,  as  stated  by 
ber  and  her  physician,  but  gave  It  as  their 
unqualified  opinion  that  the  paralysis  was 
caused  by  hysteria,  and  was  not  due  to  a 
lesion  of  the  spinal  cord.  They  said  that 
she  bad  no  bed  sores  on  her,  and  that  these 
would  naturally  result  If  her  spinal  cord 
had  been  Injured  on  the  day  in  question. 
Th^  detailed  at  Iraigth  the  scientific  and 
physical  tests  that  they  made  to  determine 
whether  her  paralysis  was  caused  by  hys- 
teria or  by  an  Injury  to  her  spine,  and,  aa 
above  stated,  testified  that  It  was  caused  by 
hysteria.  They  stated  that  her  injuries  were 
not  permanent  and  that  nnder  proper  treat- 
ment she  would  recover. 

Dr.  Runyan,  one  of  the  lAystdans  for  the 
defendant  company,  examined  the  plaintiff 
the  next  morning  after  the  accident,  and  says 
there  was  no  injury  to  hex  spinal  column. 

Other  evidence  will  be  stated  or  referred 
to  in  the  opinion.  The  jury  returned  a  ver- 
dict for  the  plaintiff  in  the  sum  of  $25,000. 
The  defendant  filed  a  motion  for  a  new  trial, 
and,  when  It  came  on  for  hearing,  the  court 
announced  that  he  would  grant  the  new  trial 
unless  the  plaintiff  entered  a  remittitur  in 
the  sum  of  $12,000.  The  r^ittltur  was  en- 
tered, and  Judgment  was  rendered  in  favor 
of  plaintiff  In  the  sum  of  $12,000.  The  de- 
fradant  has  appealed. 

Bam  H.  West,  of  St  Louis,  Mo.,  and  Oaoe- 
han  ft  Slfford.  of  OamdCT,  for  axvellant 
Powell  ft  Taylor,  of  Camden,  and  Davis  & 
Faoek  of  Uttle  BodL»  for  tLppOleit, 
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HABT,  J.  (after  sMSng  the  facts  aa 
above).  [1»2]  The  principal  ground  relied 
upon  counsel  for  appellant  to  reverse  the 
judgm^t  In  this  case  is  that  the  evidence  is 
sot  legally  snfflclent  to  support  the  verdict ; 
or,  to  pot  It  in  a  dlifer^t  form,  that  the 
court  should  have  directed  a  verdict  for  the 
dtfendant  Under  the  provision  of  the  Con- 
stitDtlOD  that  "Jn^es  shall  not  <diarge  Juries 
with  regard  to  matters  of  fact  but  shall  de- 
clare the  law,"  it  has  been  repeatedly  held 
that  the  drcuit  court  has  no  power  to  deter- 
mine the  facta  at  the  case  and  direct  a  ver- 
dict fbr  dther  party,  even  though,  If  return- 
ed £or  the  opposite  party,  it  would  set  it 
aside  as  against  the  weight  of  the  evidoiGift 
The  only  remedy  in  such  cases  Is  for  the 
drcolt  court  to  promptly  aet  aside  verdlcti 
that  are  deariy  against  the  weight  of  tlie 
evidence.  L.  R.  &  rt  Smith  Ry.  Ca  t. 
Hoison,  39  Ark.  418 :  L.  R.  A  Ft  Smith  Ry. 
Co.  T.  Barker,  39  Ark.  491.  That  is  to  say. 
It  is  the  setUed  rule  In  this  state  that  a 
court  is  nefver  jastlfled  in  directing  a  verdict 
exc^  in  cases  where,  conceding  the  credibiU- 
tj  oC  the  witnessea  for  the  plalntill  and  giv- 
Ing  fall  ^fect  to  every  legitimate  Inference 
that  nu^  be  deduced  flrora  their  testimony, 
it  IB  ^aln  that  the  plaintiff  has  not  made 
out  A  case  sufficient  In  law  to  entitle  him  to 
recover. 

W  In  paastais  opon  a  motion  for  a  new 
trial  on  the  ground  that  the  erldaice  Is  not 
legaUr  raffident  to  sustain  tin  verdict  the 
trial  court  is  required  to  consider  the  ele- 
ment of  Improbability,  and.  If  the  trial  jadge 
durald  be  of  tbe  <^iiion  that  the  verdict  is 
diearly  against  the  prcsKmdsruioe  at  tb6  evi- 
dence It  la  his  duty  to  grant »  new  triaL 

r4]  Not  80  wlUi  tills  court  It  only  re> 
views  tax  errors.  Ws  cannot  reject  testi- 
mony unless  It  is  contrary  to  the  laws  of 
aatnre  w  la  opposed  to  tbe  physical  fticts  in 
the  case.  It  is  a  settled  rale  of  this  court 
that  a  verdict  of  a  Jury  will  not  be  disturbed 
on  aroeal  If  there  was  any  sniMtantial  evi- 
dence to  support  it.  The  only  difficulty  is 
In  tbe  application  ot  the  rule  to  a  givei  state 
of  facta,  and  that  is  the  dose  question  ta 
this  case.  In  the  instant  case  the  plaintiff 
testifled  that  the  speed  of  the  train  was  sad- 
denly  checked,  and  that  she  was  thrown 
against  the  window  sUl  of  the  car,  and  that 
thereby  her  spine  was  injured.  All  the  other 
passengers  and  the  trainmen,  as  well,  testi- 
fied that  tbe  train  stopped  by  slowing  down 
gradually,  and  that  there  was  no  jar  or 
jerk.  Two  of  the  witnesses  testifled  that 
they  were  writing,  and  suffered  no  more  in- 
convenience than  they  would  have  done  If 
the  train  had  been  stopped  in  the  regular 
wsy  at  a  station.  Another  witness  testifled 
that  he  was  looking  directly  at  the  plaintiff, 
and  that  she  was  not  thrown  or  jostled  in 
her  seat  As  far  as  the  record  discloses, 
these  witnesses  bad  no  Interest  In  the  case, 
were  all  credible  pnaona,  and  bad  no  motive 


whatever  to  testify  falsely.  Tbe  strong  prob- 
ability then  Is  that  th^  were  telling  the 
truth.  The  plaintiff,  however,  testifled  that 
there  was  a  jar,  and  that  she  was  thrown 
from  her  seat  Her  testimony  in  this  regard 
Is  the  statement  of  a  fact,  and  Is  not  con- 
trary to  the  laws  of  nature.  She  testifled  to 
a  fact  not  in  Itsdf  impossible,  nor  oE^sed  to 
any  natural  law.  Hence  the  creditdllty,  force, 
and  effect  of  her  testimony  in  this  respect 
was  for  the  Jury.  The  credibility  of  wit- 
nesses Is  tbe  very  matter  which  onr  Consti- 
tution says  must  be  submitted  to  the  Jury. 

It  is  Insisted,  however,  by  counsel  for  de- 
fendant that  the  physical  situation  as  con- 
duslvdy  proved  to  exist  at  the  time  plaintiff 
claims  to  have  received  her  Injuries  so  clear^ 
ly  overcomes  the  testimony  of  plaintiff  as  to 
render  It  of  so  Uttle  probative  force  as  not 
to  create  a  conflict  in  tbe  testimony  for  de-  . 
termination  by  the  Jury,  This  leads  us  to 
consider  the  physical  situation  as  It  was 
shown  to  exist 

Tbe  testimony  of  tbe  plaintiff,  viewed  In 
the  Ilgfat  most  favorable  to  hersdt  was  that 
she  was  a  large  woman,  5  feet  8  Inches  In 
hei^t  weighing  about  165  pounds ;  that  she 
sat  on  a  cushioned  seat  in  the  middle  of  the 
car;  that  the  shutter  of  the  window  to  her 
seat  was  broken,  so  that  the  ann  shone  in 
upon  her;  that  she  was  sitting,  fadi^  the 
front  (tf  tile  car  In  the  direction  tiie  train 
was  going;  that,  to  avoid  the  sun,  she  turn- 
ed ber  head  towards  llie  aisle,  and  waa  look- 
ing out  of  a  window  on  Oie  opposite  side  of 
the  car  at  the  scenery  at  the  time  of  the  ac- 
dd^t.  The  regular  a^ednle  of  the  train 
was  25  miles  per  bour,  and  ttda,  taking  into 
constdmitlon  the  time  for  stops  at  stations, 
required  the  engineer  to  make  30  mUefl  per 
hour  between  stations.  The  ccmdltlon  of  the 
roadbed  near  the  place  of  the  allied  injury 
was  such  that  the  oi^neer  deemed  It  pra- 
dent  to  check  the  «peed  of  his  train,  and  the 
train  was  running  at  the  rate  of  IS  miles  per 
hour  when  the  derailment  occurred.  The 
water  was  standli^  ov&t  th»  fldda  at  that 
point,  and  stood  within  20  inches  of  the  top 
of  the  roadbed.  The  roadbed  was  not  bal- 
lasted at  that  point,  and  there  was  a  low 
Joint  caused  1^  the  running  of  the  trains 
over  the  soft  roadbed.  This  low  Joint  in  the 
opinion  of  the  engines  was  the  cause  of  the 
derailment  ^Dierefore^  counsel  for  the  de- 
fmdant  insist  that,  if  the  speed  of  the  train 
had  been  died^ed  suddenly,  the  plaintiff 
would  have  been  thrown  forward,  and  that 
her  testimony  to  the  effect  that  she  was 
thrown  against  the  window  sill  was  in  di- 
rect violation  of  a  well-known  and  establish- 
ed physical  law.  As  above  stated,  In  testing 
whether  or  not  the  court  should  have  direct-  ' 
ed  a  verdict  for  the  defendant,  the  evidence 
must  be  viewed  in  ita  most  favorable  light 
to  the  plaintiff.  No  accurate  law  of  physics 
can  be  Invoked  to  determine  Just  how  the 
plaintiff  fdl  under  the  circumstances  as  de* 
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tailed  by  ber.  The  Jury  had  a  right  to  con- 
sider the  action  of  the  car,  the  life  and 
movement  of  the  person  of  the  plaintiff,  In 
determining  whether  her  testimony  was  In 
conflict  with  the  physical  facts.  They  were 
not  required  to  Judge  the  Issae  upon  any 
rule  whldi  might  be  applied  to  an  Inanimate 
object 

The  engineer  testified  that,  when  he  put 
on  the  emergency  brak^  it  would  take  the 
brake  only  a  few  seconds  to  take  hold  of  the 
cars;  that  the  air  would  cause  the  brake  to 
take  effect  on  the  cars  first  and  then  travri 
towards  the  engine.  The  Jury  might  have 
found  thai;  when  the  engineer  applied  the 
emergen<7  brake  <m  account  of  the  roadbed 
beihg  softened  by  the  wata,  the  side  of  the 
car  next  to  the  window  sank  down  in  the 
roadbed  lower  than  the  opposite  ifflde.  Tbe 
oigineer  also  testified  that  the  road  was 
rough  and  nneven.  The  Jury  might  have 
found  on  this  account  and  on  account  of  the 
roadbed  bdag  softened  by  the  water  stand- 
ing around  it  that  the  cars  did  not  nm  along 
smoothly,  bat  that  there  would  be  more  or 
less  sway  from  side  to  side.  Th^  mi^t  con- 
rider  any  Involuntary  movement  of  the  plain- 
tiff's body.  Whea  all  these  matters  are  taken 
into  consideration,  we  do  not  think  It  can  be 
said  that  the  plaintiff  neceBsarily  must  have 
Allien  forward,  and  could  not  have  fallen 
back  against  the  window  sill  at  the  time  and 
in  the  manner  she  claims  In  her  testimony. 

All  of  the  eminent  specialists  placed  on  the 
stand  by  the  defendant  say  that  they  have 
examined  tbe  plaintiff  thoroughly  and  that 
she  Is  suffering  from  paralysis  caused  by 
hysteria,  and  not  by  a  lesion  of  the  spinal 
cord.  They  detail,  at  length,  the  physical  and 
scientific  tests  to  which  they  subjected  her, 
and  which  they  say  conclusively  demon- 
strates that  her  paralysis  was  caused  by 
hysteria,  and  they  state  that  ber  injuries 
are  not  permanent.  On  tbe  other  hand,  tbe 
physician  who  has  attended  the  plaintiff  for 
tbe  most  of  the  time  since  she  received  ber 
alleged  injuries  testified  In  positive  and  di- 
rect terms  that  the  paralysis  was  caused  by 
an  injury  to  tbe  spine,  and  that  the  plaintiff 
has  never  suffered  from  hysteria.  He  gives 
at  length  the  scientific  and  physical  tests 
from  which  be  says  he  has  reached  this  con- 
clusion. He  gives  It  as  bis  opinion  her  In- 
juries are  permanent.  Here  again  we  may 
not  invade  the  province  of  tlie  jury,  and  the 
question  of  the  credibility  of  these  witnesses 


was  soldy  <Hie  to  be  determined  by  die  Jnry. 
Therefore  It  cannot  be  said  as  a  matter  of 
law  that  the  verdict  of  the  Jury  was  without 
any  substantial  evidence  to  support  it  See 
Fidelity  «  Casualty  Go.  v.  Meyer,  162  S.  W. 
095.  In  reaching  this  conclusion,  we  are  not 
unmindful  of  the  fact  that  the  Court  of  Ap* 
peals  reversed  the  Judgment  of  the  federal 
court  on  the  ground  that  the  plaintiff's  testi- 
mony was  irreconcilable  with  the  physical 
facts. 

Tbe  testimony  in  the  instant  case,  how- 
ever, presents  a  dlffer»it  case  to  that  passed 
upon  by  the  Court  of  Appeals.  It  appears 
from  the  record  In  the  Court  of  AK)eals  that 
the  plaintiff  was  sitting  next  to  the  aisle,  and 
the  court  laid  stress  upon  tbe  fact  that,  if  she 
had  been  suddenly  thrown  sldewlse  against 
the  window  sill,  she  would  not  have  been 
struck  in  the  side  and  back  below  the  ribs,  but 
much  higher  up,  at  or  about  the  shoulders. 
Tbe  plaintiff  says  that  she  testified  In  the 
federal  court  that  she  was  sitting  In  tbe 
middle  of  the  seat  Just  as  she  did  In  the  pres- 
ent case  She  claims  that  the  record  of  her 
testimony  in  the  Court  of  Appeals  was  in< 
correct  But  be  that  as  it  may,  the  Jury 
heard  her  testimony,  and  were  the  sole 
Judges  of  her  credibility,  and  bad  the  right 
to  pass  upon  the  discrepancies,  if  any,  In  her 
statements.  Moreover,  tbe  condition  of  the 
roadbed  Is  gone  into  more  in  detail  In  the 
present  case  and  tbe  physical  situation  as  It 
existed  at  the  time  of  tbe  accident  is  more 
particularly  described,  as  tar  as  we  can  tell 
by  reading  the  (pinion  of  that  court 

[5]  Counsel  for  the  defendant  insist  that 
the  court  erred  In  not  giving  Instruction  num- 
bered 0.  la  it  tbe  court  was  asked  to  tell 
the  Jury  that  If  the  Jar  which  the  plaintiff 
claims  to  have  caused  her  injury  was  not 
greater  than  that  caused  by  the  train  stop- 
ping at  a  station  in  tbe  usual  and  customary 
manner,  the  plaintiff  could  not  recover.  This 
proposition  was  fully  covered  by  instruction 
numbered  6  given  for  the  defendant  In  this 
the  court  told  the  Jury  iJiat,  in  order  to  en- 
title the  plaintiff  to  recover,  she  must  have 
shown  some  unusual  stopping  of  the  train 
whldi  caused  her  to  be  thrown  violently 
against  the  edge  of  the  window,  striking  her 
back  and  left  side  and  from  which  her  spi- 
nal cord  was  Injured. 

The  Instructions  given  by  the  court  cover- 
ed fully  the  respective  theories  of  the  par- 
ties to  the  suit  and  the  Judgment  will  b* 
affirmed. 
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Sx  parte  BOOTFS. 

(Oonrt  of  Criminal  Appeals  of  Tezai.   Feb.  10, 
1913.    Rehearios  Denied  Marcb  12, 
1313.) 

1  HinaoxFAi.  Cobfoutxohs  (1  001*)— Obdx* 

KANCBS— YAUOITT. 

An  ordinance  reitrietine  tbe  keeping  of 
hogs  in  a  dCy  to  certain  limita,  which  exclud- 
ed the  bueinedB  Bection  and  tbe  most  heavily 
populated  residence  section,  being  aboat  one- 
balf  tbe  aty,  was  not  invalid. 

[£d.  Note.— For  other  cases,  lee  Monicipal 
CorporationB.  Gent  Dig.  H  10%  1886-1SS7; 
Dea  Dig.  I  604.*] 

X  CsiMiHAL  XiAW  (I  804*)— JUDioui.  Nonoi 
— Aniicau. 

Under  the  rule  that  courts  may  take  ju- 
dicial notice  of  facta  which  form  part  of  the 
common  knowledge  of  persons  of  ordinary  un- 
derstanding, judicial  notice  may  be  taken  of 
the  nature  and  habits  of  a  hog,  and  of  tbe  re- 
sults incident  to  his  keeping  and  confinement 
within  tbe  populous  portion  of  a  dty. 

[Eld.  Note.— For  other  cases,  see  Ciiminal 
Law,  Gent.  Dig.  U  700-717;  Dec  Dig.  i  SOd^*] 

Appeal  from  Gonzalea  Coim^  Court;  J. 
W.  Holinea,  Judge. 

AppUcation  for  habeas  corpus  by  B.  C. 
Bolts.  Relator  was  convicted  In  the  corpo- 
ration court,  and  on  habeas  corpus  remanded 
by  tbe  county  judge,  and  from  tbls  latter 
Judgment  he  app^Ia.  Affirmed. 

Blauton  ft  Oreen,  of  Oonsales,  for  appe- 
lant a  B.  Laneb  Asst  Atty.  Gml,  tm  the 
State. 


HABPBB,  J.  Tbe  appUcaUob  tor  habeas 
corpus,  addressed  to  Eton.  J.  W.  Holme^ 
coun^  Judge  of  Gonsales  cotmty,  shows  tbat 
relator  was  iwosecuted  for  violating  an  ordi- 
nance of  the  city  of  OonzalM,  wbicb  restrict- 
ed tbe  keeping  of  bogs  In  said  tity  to  certain 
limits,  describing  by  metes  and  bounds  tbe 
limits  in  wliich  bdgs  could  not  be  kept  In 
the  statonent  of  facts  It  Is  agreed  tbe  ter- 
ritory embraced  in  the  ordinance,  and  in 
which  Itogs  wen  not  permitted  to  be  kept, 
**ooTeEa  about  one-balf  of  the  corporate  Um- 
itt  of  said  city  of  Oonzales,  and  indudes  the 
business  section  and  most  heavily  populated 
residence  section  of  said  city." 

Relator  was  convicted  in  tbe  coriM«aUon 
court,  and  on  liabeas  corpus  was  remanded 
by  the  county  Judge,  and  flrom  this  latter 
judgment  prosecutes  an  appeal  to  tbls  court; 
his  contention  being  that  the  ordinance  was 
void,  In  tbat  the  dty  conndl  was  without 
authority  to  pass  an  ordinance  absolutely 
prohibiting  hogs  to  be  k^  in  any  portion 
of  said  dty,  contending  that  their  authority 
only  ectended  to  prescribing  the  mode  and 
method  of  keying  hogs,  and  did  not  onbraoe 
aothorl^  to  absolutely  prohibit  them  from 
being  kept  in  any  part  of  the  ^ty. 

[1]  Relator  admits  that  hogs  are  of  that 
qwdes  of  animals  which  a  dty  has  tbe  right 
to  regulate  the  keeping,  but  contMids  that 


they  are  not  of  that  character  wbicb  tbe  city 
has  the  right  to  absolutely  prohibit  the  keep- 
ing. In  the  case  of  Cohen  v.  Rice  (Civ. 
App.)  101  S.  W.  1052,  our  Court  of  ClvU  Ap- 
peals discussed  at  length  the  power  of  a  dty 
to  prohibit  a  thing,  subject  to  the  police  pow- 
er, In  certain  parts  of  a  dty,  and  permitting 
it  in  other  [>ortions  thereof,  and  bold  that 
this  Is  a  reasonable  regulation,  when  It  does 
not  by  Its  terms  amount  to  absolute  prohibi- 
tion. This  has  also  been  the  holding  of  this 
court  Bx  parte  Levlne,  46  Tex.  Cr.  R.  864, 
81  S.  W.  1206;  Oaronzik  v.  State,  60  Tex. 
Cr.  R.  {S83,  100  S.  W.  374;  WllUams  v.  States 
52  Tex.  Cr.  R.  374,  107  S.  W.  1121;  Bx  parte 
King,  52  Tex.  Cr.  R.  883,  107  S.  W.  549. 
Thus  It  is  seen  that  an  ordinance  providing 
that  hogs  may  be  kept  in  certain  parts  of  a 
dty  under  given  conditions,  and  providing 
that  they  may  not  be  kept  within  certain 
limits,  has  been  held  to  be  a  regulation  of 
that  character  of  business;  and,  as  relator 
admits  that  the  dty  may  regulate,  this  ordi- 
nance would  not  be  invalid. 

[2]  However,  we  do  not  base  our  opinion 
sole^  on  this  proposition.  Tbe  statement  of 
facts  In  this  case  does  not  diBd<»e  the  mode 
and  method  and  tbe  circumstances  under 
which  the  hog  or  h<^  were  kept  In  this  In- 
stance, and  the  proposition  before  us  is:  Is 
a  hog  the  character  of  animal  that  his  keep- 
ing may  be  absolutely  iiroblblted  in  tbe  thick- 
ly inhabited  portions  at  a  city?  We  think 
this  should  be  answered  In  the  affirmative. 
The  Cyclopedia  of  Law  (volume  16,  p.  852) 
lays  down  this  proposition  of  law:  "Courts 
may  pn^ly  take  judicial  notice  of  facts 
that  may  be  regarded  as  forming  part  of  the 
conunon  knowledge  of  every  person  of  ordi- 
nary understanding  and  Intidligence"— citing 
authorities  from  Alabama,  Gallfomla,  Oon- 
necticnt,  District  of  Golumbla,  IIUdqIs,  In- 
diana, Kentucky,  I^onlBiana,  Main^  Massa- 
chusetts, Hicham,  Minnesota,  Mississippi, 
Missouri,  Nebraska,  New  Jersey,  New  York, 
Oregon,  Virginia,  Washington,  and  tbe  Unit- 
ed States  Supreme  Court,  which  will  be  ftnmd 
collated  in  the  volume  her^  referred  to. 

This  court,  soon  after  its  organisation, 
adopted  tlie  general  rule  laid  down  by  Mr. 
Oreenleaf:  "Oourts  wiU  generally  take  no- 
tice of  whatfivCT  ought  to  be  generally  known 
within  the  limits  of  th«lr  jurisdiction." 
Moore  v.  Stat^  7  Tex.  App.  20.  And  this  has 
always  been  the  rule  in  this  court  and  the 
Supreme  Court;  and  witli  this  well-kDown 
rule  of  Isw  in  view  we  should,  and  will,  take 
judicial  cognizance  of  the  nature  and  habits 
of  a  hog,  and  the  results  iuddent  to  bis  ke^ 
lug  and  confinement  within  the  limits  of  a 
populous  portion  of  a  city. 

It  Is.  we  think,  known  to  all  m«a  tbat  bogs, 
when  confined  within  narrow  limits,  have  an 
offensive  odor;  tbat  their  habits  are  un- 
clean, and  by  their  mode  of  life  create  not 
rally  an  offensive  condition  of  afCairs,  but 
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create  a  condition  from  wtaldi  peatUoKe  and 
disease  arise ;  and  It  Is  one  of  tbe  dilcf  dn* 
ties  of  a  city  or  stat%  under  its  poUoe  power, 
to  protect  the  life  and  beaiai  of  Its  cdtiiuu. 
We  are  not  treating  of  a  hog  kept  imder  ex- 
traordinary conditions,  bnt  kept  tn  the  umal 
and  cnatomary  way  th^  are  kept  In  cities 
and  towns ;  and  whdi  ao  kept  we  think  the 
ke^^  of  tbem  wonld  be  iDjurlons  to  tbe 
health  of  the  communis,  and  the  odors  arte- 
ing  wonld  make  tbe  air  offendre  and  very 
impure.  Botertainii^  these  views,  we  think 
this  conrt  was  correct  In  Its  holding  In  tbe 
case  of  parte  Glass.  40  Tex.  Cr.  R.  S7,  00 
S.  W.  1108,  wherein  an  ordinance  similar  to 
the  one  involved  in  this  case  was  held  to  be 
a  valid  exercise  of  the  police  power  eonfer- 
red  on  cities  by  our  statutes. 
The  ifudgment  is  afllrmed. 


PTE  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.  Jnne 

19.  1012.    On  Motion  for  Behearlng.  Jan. 

20,  191S.    Second  Rehearfnc  Denied  Harch 

^  191S.) 

1.  FoBOKBT  <|   47*>-TBXAi>-Qin»noif  roa 
JuRT— Puoa  Whxbb  Instbuicbitt  Sioned, 

On  evidence  la  a  prosecution  for  forgery 
of  a  mortgage  note.  mM  that  the  question 
iriiether  the  note  was  signed  in  the  county  of 
tbe  prosecntion  was  for  the  jury. 

(Ed.  Note.-^EV>r  other  cases,  see  Forgery, 
Cent  Dig.  I  128;  Dee.  Dig.  |  47.*] 

2.  FoBonr  (i  48*)— Tbiait— InsTBUcnoH^ 
PI.AOI  Whbbb  Instbuusnt  was  Signed. 

In  a  prosecutiOD  for  forgery  of  a  mortgage 
note,  an  instruction  that,  if  defendant  signed 
and  execoted  the  note  in  J.  county,  he  should 
be  acquitted,  althouift  the  signing  and  execu- 
tion of  the  note  was  a  forgery,  that  the  burden 
of  proof  was  on  the  state,  that  the  defendant 
was  presumed  to  be  Innocent,  and.  If  there  was 
a  reasonable  doubt  of  defendant's  guilt,  be 
should  be  acquitted,  fairly  submitted  the  issue 
whether  it  was  exeeated  in  H.  county. 

[EU.  Note.— For  other  cases,  see  Forgery, 
Cent  Dig.  H  124-128;  Dec.  Dtg.  |  4a«] 

S.  OBnaHAZ.  Law  (f  784*)— Instbuczioics— 

ClBCnHBTARTIAI.  EVIDENCS— VXNUE. 

The  court  is  not  required  to  charge  on 
wholly  drcnmstantial  evidence  as  to  venue. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Cent  Dig.  ||  1883-im  1022.  1960; 
Dec  Dig.  I  784.*) 

4.  Cbiicihai.  Law  (t  11S9*)— Apiul— Tn- 

DIOT. 

Where  the  jury  may  reasonably  conclude 
from  the  evidence  that  an  offense  was  commit- 
ted in  the  county  alleged,  this  court  will  not 
disturb  its  finding. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Iaw,  Gent  Dig.  H  8074r^083;  Doe.  Dig.  i 
IISO.*] 

B.  OannNAi.  Law  {|  82»* )— TaiAi.— Requkst- 
SD  Chabobs— Tekub. 

Special  charges  requested  on  the  issue  of 
venue  were  properly  refused,  where  tbe  court 
in  Its  main  charge  properly  instructed  on  that 
issue. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  2011 ;  Dec.  Dig.  i  829.»] 


6.  FOBOBBT    (I  23*)— AmCTINO    TlTUt  TO 

Lands—Venitx. 

Under  Code  Cr.  Proa  1011,  art  226,  pro* 
Tiding  tiiat  foneiy  may  be  prosecuted  in  any 
county  where  the  written  instrument  was  forg- 
ed, and  that  all  forgeries  concerning  or  affect- 
ing the  title  to  land  may  be  prosecuted  in  tbe 
county  where  the  land  lies,  a  mortgai»  note 
falsely  reciting  that  It  was  secured  by  deed  of 
trust  on  certain  described  property  in  H.  coun- 
ty, and  which,  if  valid,  would  give  an  innocent 
holder  for  value  tbe  right  to  enforce  an  equita- 
ble lien  against  it,  venue  was  properly  laid  in 
H.  county. 

[Ed.  Note.— For  other  cases,  see  Forgery, 
Cent  Dig.  i  BO;  Dec  Dig.  {  23.*] 

7.  Naves  (|  16*)— Ideu  Sohaks. 

Under  an  Indictment  charging  the  signing 
of  tiie  name  "Rem  Penrey"  to  the  alleged  forg- 
ed note,  without  explanatory  averments  that 
the  name  signed  was  intended  for  "Rene 
Perry,"  the  name  of  tbe  prosecuting  witness, 
the  admission  by  defendant  tliat  he  had  signed 
the  name  of  uie  prosecuting  witness  to  the 
note,  and  other  testimony  showing  that  her 
name  had  been  signed  to  the  note,  was  not  a 
variance,  where  it  appeared  that  tbe  prosecut- 
ing witness  was  frequently  known  as  ''Reen," 
that  many  people  called  her  "Rennie"  and  oth- 
ers "Reen";  such  names  having  the  same 
sound  and  pronunciation  as  that  used  In  the 
indictment 

[Ed.  Note.— For  other  cases,  see  Names, 
Cent  Dig.  H  12-14;  Dec  DigTl  16l*] 

&  iNDICnCENT    AITD    IlfTOBUATION    (|  70*) — 

Sufficiency— Mistake  in  Speixino. 
Wronir  spelling  will  not  render  an  Indict- 
ment insufficient  unless  it  changM  tbe  word  In- 
tended Into  another  word  liaving  a  different 
meaning. 

[Ed.  Note.— For  other  eases,  see  Indictment 
and  Information,  Gent  Dig.  if  200-214;  Dec 
Dig.  I  70.*] 

0.  Foboebt  <|  80*)— ADiassiBiLirr  or  Bn- 
nENCE— Denial  of  ATrmoBiTT, 

Where  defendant  in  a  prosecution  for  for- 
gery, admitted  that  he  signed  and  Intended  to 
sign  the  name  of  tbe  prosecuting  witness  to  the 
note,  and  showed  that  alMUt  toe  date  of  the 
note  she  came  to  bim  to  borrow  money,  and 
that  he  understood  her  to  request  him  to  ob- 
tain it  for  her,  and  signed  her  name  for  that 
purpose,  and  where  the  prosecuting  witness  de- 
nied d^ndant's  statements,  she  was  properly 
permitted  to  testify  that  she  Imd  not  signed  the 
note  or  authorized  defendant  to  sign  her  name 
to  It 

[Ed.  Note.— For  other  eases,  see  Forgery, 
Cent  Dig.  11 100, 110;  Dec  Dig.  |  80.*] 

10.  Foboebt    (|  44*)— Pbosecotion— Sufh- 
ciENCT  OF  Evidence. 

Evidence,  in  a  prosecution  for  the  forgery 
of  a  note  purporting  to  be  secured  by  trust  deed 
on  certain  described  property,  held  sufficient  to 
sustain  a  conviction. 

[Ed.  Note.— For  other  eases,  see  Forgery, 
Cent  Dig.  II  117-121;  Dec  Dig.  |  44.*] 

11.  Cbiminal  Law  (|  820*)— Special  Chaeg- 

KS. 

Special  requested  charges  covered  by  the 
main  charge,  in  bo  far  as  applicable  to  tbe  evi- 
dence, were  properly  refused. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  2011 ;  Dec  Dig.  |  820.*] 

12.  Foboebt  (f  26*)— Indictiient. 

An  indictment  for  foigory  need  not  state 
whose  act  it  purpofte  to  be,  nor  who  it  was  in- 
tended to  defraud;   It  need  only  be  chained 
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Qmt  H  iras  ezeented  wltiumt  lawful  anthorlt7t 
and  with  intent  to  deb^nd. 

[Ed.  Notfc— For  otlier  cum,  ■■•  Forgery, 
Cent  Dig.  I  ei;  Dec  X>ig.  |26l*l 

On  Hotioii  for  Rehearing. 
13.  CuHzifAL  L&w  (I  1128*)— Review— BUi^ 

TKOO  OF  EJVIDBNOE  OOHSIOKBED— EhriDENCE 

Not  in  the  Recobd. 

Ex  parte  aflSdavIts,  containing  evidence 
fani^inp  to  lupimrt  the  defendant'*  tMtimony  at 
the  tnaJ,  bat  not  contained  in  the  record  on 
appeal,  cannot  be  considered,  lince  that  would 
be  to  reopen  the  ease  and  convert  the  Court  of 
Criminal  Appeals  into  a  trial  court  on  the  mer- 
its of  the  case,  and  to  snbstitate  its  finding  on 
the  facts,  as  thai  presented,  for  the  verdict 

[Ed.  Noter-For  other  cases,  see  CMminal 
Law.  Cent  Dig.  H  28B1-28DS;   Dee.  Dig.  | 

112a*] 

Appeal  firom  District  Coxirt,  Bnuoa  Coun- 
ty; J.  C  Scott,  Judge. 

F.  EL  Py«  was  convicted  <^  forgery,  and  lie 
appeals.  Affirmed. 

W.  O.  I<ove  and  B.  E.  Hannay,  both  ot 
Hooaton,  V.  B.  Hudson,  of  Bryan,  E.  T. 
Branch  and  McDonald  Meachom,  both  of 
HoQSton,  and  McQr^r  &  Oalnee.  of  Austin, 
for  appellant  a  B.  Lane^  Aaat  Atty.  Gen., 
toK  the  State 

HARPER,  J.  AppeUant  was  indicted, 
charged  with  foigery,  and  was  convicted,  and 
bis  punishment  assessed  at  two  years'  con- 
flnemoit  in  the  penitentiary. 

[1,  2]  We  have  carefully  read  the  record  in 
thla  caae;  and  it  la  earnestly  Insisted  that 
the  Tenue  of  tbe  offense  is  not  shown  to  have 
bean  tu  Harris  county.  Appellant  admits  he 
signed  the  name  alleged  to  the  note,  but 
saya  he  wrotfe  the  note  and  signed  his  name 
to  it  in  Beaumont;  therefore  Harris  county 
baa  no  jurisdiction  over  the  offense.  The 
testimony  relied  upon  by  the  state  to  show 
venue  In  Harris  county — that  the  note  was 
really  dgned  in  Harris  county— 4s  the  note 
Is  dated  In  Houston,  and  payable  In  Hous- 
ton. When  the  grand  jury  of  Harris  county 
summoned  Been  Perry  before  it,  be  went  to 
see  her  and  tried  to  get  her  to  admit  that 
•he  had  signed  the  note.  Falling  in  this,  he 
tried  to  get  her  to  say  that  she  authorized 
him  to  algn  bet  name  to  the  note;  that  ap- 
pelluit  UTed  In  Harris  eountr,  and  was  en- 
gaged in  budneas  In  that  county.  The  eir> 
cnmstances  were  such  aa  to  authorise  the 
mbndnffm  ot  this  Question  to  the  jury,  and 
the  court  charged  the  jmy:  "If  yon  believe 
from  the  evidence  that  the  defoidant  signed 
and  executed  the  note  described  in  the  In- 
dlctinent  In  Jeffomm  county,  yon  will  v> 
quit  the  defendant;  or,  if  yon  have  a  reaaon- 
aUe  doubt  thereof,  you  will  acquit  the  de- 
fendant although  you  may  believe  that  the 
rigning  and  execution  of  said  note  was,  un- 
der (he  definition  above  given  you,  a  forgery. 
In  all  criminal  eaaea  the  burdeu  of  proof 
is  on  the  state.  The  defendant  is  presumed 
to  be  Innocent  until  his  guilt  Is  established 


by  legal  evidence,  b^ond  a  reaaonable  doubt ; 
and.  In  case  you  have  a  reasonable  doubt  as 
to  the  defendant's  guilt,  you  will  acquit  him, 
and  say  by  your  verdict,  *Not  guilty.' "  This 
was  a  fair  and  full  submission  of  the  issue, 
and  under  It  the  Jury  finds  that  appellant  ex- 
ecuted the  instrument  in  Harris  county. 

[3]  It  has  been  held  by  this  court  that,  al- 
though proof  of  venue  be  wholly  drcomatan- 
tial,  the  court  is  not  required  to  charge  on 
drcumstanttal  evidence  as  to  venue.  Stead- 
ham  V.  State,  40  Tex.  Or.  R.  43,  48  S.  W.  177. 

[4]  And,  where  from  the  evidence  the  Jury 
may  reasonably  conclude  that  the  offense  was 
committed  in  the  county  alleged,  this  court 
will  not  disturb  their  finding.  Hoffman  v. 
State,  12  Tex.  App.  406;  McOlU  v.  State,  26 
App.  612,  8  S.  W.  061,  and  cases  cited  in 
these  opinions.  We  are  dted  by  appellant 
to  the  cases  of  Arrlngton  v.  State,  62  Tex. 
Cr.  K.  857, 137  S.  W.  669;  Smith  v.  State,  25 
Tex,  App.  454,  8  S.  W.  645,  and  other  cases. 
By  reference  to  the  Smith  Case,  it  will  be 
seen  there  was  no  allegation  of  venue  in  the 
information,  and,  of  course,  it  was  Insuffi- 
cient In  the  Arrlngton  Case  there  was  no 
proof  of  venue,  and  no  circumstances  upon 
which  a  finding  could  be  based,  and  the  tes- 
timony excluded  venue,  as  was  the  case  of 
Miles  V.  State,  28  Tex.  App.  418,  5  S.  W. 
260,  and  the  oUier  cases  dted.  Of  course,  if 
there  were  circumstances  in  this  case  upon 
which  to  base  such  finding,  the  cases  would 
be  in  point;  but  in  thla  case  there  are  a 
ntimber  of  facts  and  dreams tances  proven, 
and  it  was  proper  for  the  court  to  submit 
that  Issne  to  the  Jury  for  their  finding ;  and 
the  court  did  not  err  in  refusing  to  give  the 
per^ptory  instructions  requested. 

[f ]  Nor  was  there  error  In  refusing  to  give 
the  other  special  charges  requested  on  the  la- 
sne  of  voine,  as  the  court  In  its  main  charge 
bad  ivoperly  Inatmcted  the  Jury  on  that  Is- 
sue. 

[1]  Again,  In  thU  note  it  is  redted  that  It 
is  secured  by  a  deed  of  trust  on  certain  pnq>- 
erty  deacrlbed  situated  in  the  dty  of  Hous- 
ton, In  Harris  conn^.  While,  as  a  fact,  the 
evidence  shows  no  deed  of  trust  had  ever 
been  executed,  yet  If  the  note  had  been  a 
TaUd  Inatnunakt,  executed  by  Bene  Perry 
and  payable  to  F.  E.  Pye,  appellant,  and  ap- 
pellant  had  negotiated  same.  In  the  bands  of 
an  innocent  purchaaer  for  value,  the  courts 
would  have  decreed  an  equitable  lien  and 
foreclosed  It  against  the  property  recited  in 
the  note,  and  aa  which  It  was  all^^  a  lien 
had  been  executed  to  secure  the  payment  of 
the  note;  and  article  225  of  the  Code  of 
Criminal  Procedure  -  provides  that  the  of- 
fense  of  forgery  may  be  presented  in  any 
county  where  the  written  instrument  was 
forged ;  and  all  forgeries  In  writing,  which 
concern  or  affect  the  title  to  land,  may  be 
prosecuted  in  the  county  In  which  the  land 
Is  situated.  The  land  being  situated  in  Har- 
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ilfl  connty,  and  tbla  Instrument  being  such 
tliat  an  Innocent  bolder  tliweof  could,  under 
tbe  recitations,  enforce  a  lien  against  the 
land,  tlie  raiue  was  properly  laid  in  Harris 
county. 

[7,  8}  The  prosecnting  witness  testified  her 
name  was  Bene  Perry.  The  name  signed  to 
the  alleged  forged  note  was  "Keen  P^ey." 
Defendant  objected  to  the  prosecuting  wit- 
ness. Bene  Perry,  being  permitted  to  testify 
that  she  had  not  signed  the  note,  nor  au- 
thorized any  other  person  to  sign  her  name 
to  the  note,  stating  that  there  were  no  aver- 
ments that  the  name -"Been  Perrey"  signed 
to  the  note  was  intended  for  Bene  Perry,  the 
name  of  witness.  The  prosecuting  witness 
stated  that  appellant  admitted  to  her  that 
he  liad  signed  her  name  to  this  f6,000  note; 
she  testifying:  "He  said,  'Miss  Bene,  you 
remember  when  you  came  over,  you  wanted 
me  to  get  that  money  for  you,  and  I  thought 
you  wanted  to  get  $5,000;*  and  he  said,  'I 
went  and  got  the  money  wlille  you  were  away 
to  have  it  for  you  when  you  came  back,  as 
I  thought  you  needed  it*  I  said.  'Ton  did 
what?*  He  said,  'I  got  the  money.*  He  said, 
'I  got  ¥5,000  on  your  property.  I  signed 
your  name;'  and  he  said,  'I  mortgaged  and 
forged  your  name;  that  is  all  you  can  call 
It,*  were  his  words  to  me.  Of  course  I  was 
shocked,  and  I  said,  'Wliat?'  He  said,  'That 
Is  all  you  can  call  it.  Miss  Bene.'  One  time 
he  asked  me  if  I  could  do  anything  for  him 
by  not  appearli^  at  the  grand  Jury.  He 
said,  If  he  had  known  I  was  here,  he  would 
hare  given  me  money  to  defray  my  expenses. 
He  told  me  to  stay  away  from  the  grand 
Jury ;  that  they  could  not  force  me  to  tell ; 
that  I  could  plead  sickness.  He  would  get  a 
doctor's  certificate,  saying  I  was  too  ill  to 
appear;  said  he  wonid  be  before  It;  and 
then  he  asked  me  If  I  would  say  I  signed  the 
note,  saying  I  didn't  know  what  I  was  do- 
ing, or  that  I  had  autliorised  some  one  In  the 
£amiiy  or  him  or  any  one  else  to  sign  the 
note,  or  tliat  I  didn't  even  remember  sign- 
ing it  I  asked  him  when  they  took  me  up  to 
the  grand  Jury  if  they  didn't  put  me  under 
oath,  and  he  said,  'Yes';  and  I  said,  'Mr. 
Pye,  it  will  be  impossible  for  me  to  Ue  under 
oath,  although  I  am  not  disposed  to  make 
trouble  for  you.'  X  says,  'If  I  can  do  any- 
thing otherwise,*  I  says,  the  most  I  can  do 
is  not  to  volunteer  any  information.' " 

Mr.  Oox  testified  that  anwllant  admitted 
in  his  presence  that  tlie  prosecuting  witness' 
name  was  the  one  he  had  signed  to  the  note, 
and  he  heard  him  ask  her  not  to  go  before 
the  grand  Jury,  and  other  requests  teatifled 
to  by  Miss  Perry. 

Appellant  teetlfled  in  his  own  bdialf  and 
admitted  that  it  was  the  prosecuting  witness* 
name  he  had  signed  to  tlie  not^  and  said  it 
was  really  writtoi  Verry  and  not  Perrey; 
that  that  was  the  way  he  made  a  "y."  Ajh 
pellant  Insists  that,  although  Uie  testtmony 
showi  U  waa  the  name  of  proaecattng  wit- 


ness which  had  beok  aJtened  to  the  nota^  ttie 
fiict  that  it  bad  been  misspdied,  and  no  er- 
planatory  aTermoita  bdng  found  in  the  in- 
dictment, the  tMtimony  was  Inadmissible. 

The  note  was  Introduced  in  evidence,  and 
the  name  signed  to  the  note  is  spelled  as  al- 
leged in  the  indictment  Miss  Perry,  bow- 
ever,  testified  that  she  spells  her  name 
"Bene"  and  not  "Reea,"  although  she  testi- 
fied she  waa  frequently  known  as  "Been"; 
that  lots  of  people  call  her  "Bennle,"  and  oth- 
ers call  her  "Been."  Bishop  in  his  Criminal 
Procedure,  |  688,  says:  "The  law  not  regard- 
ing orthography,  no  harm  comes  from  mls- 
spelllng  a  name,  provided  it  is  Idem  sonans 
with  the  true  spelling.  In  reason,  on  a  ques- 
tion' not  much  discussed  in  the  books,  the 
court  or  Jury  should  determine  the  pronun- 
ciation of  the  misspelled  word  in  the  light  of 
the  rule  that,  of  two  or  more  not  unreason- 
able interpretations  of  an  Indictment  the  one 
shall  be  adopted  which  sustains  the  proceed- 
ings, so  that,  if  the  misspelled  name  can  fair- 
ly be  pronounced  substantially  the  same  as 
is  the  true  one,  there  Is  no  variance.  Or,  as 
expre^ed  by  Stone,  J.:  *If  the  names  may 
be  sounded  alike  without  doing  violence  to 
the  power  of  the  letters  found  in  the  variant 
orthography,  then  the  variance  is  immateri- 
al'"—citing  2  Hawk.  P.  O.  c.  27,  I  81;  Tib- 
bets  V.  Klah,  2  N.  H.  557 ;  Petrle  v.  Wood- 
worth,  8  Gaines  (N.  T.)  219;  Commonwealth 
T.  Gllleeple,  7  Serg.  ft  B.  (Pa.)  469,  10  Am. 
Dec.  476;  State  v.  Upton,  1  Dev.  (12  N.  C.) 
513;  Bex  V.  Shakespeare,  10  East  83;  State 
V.  Lincohi,  17  Wis.  579 ;  Smurr  v.  State,  88 
Ind.  504;  WUks  v.  State,  27  Tex.  App.  381, 
11  S.  W.  416;  Page  v.  State,  61  Ala.  16.  And 
see  People  v.  Mayworm,  5  Mich.  146.  For  il- 
lustrations, see,  for  example,  Donnelly  v. 
State,  78  Ala.  453;  Stote  v.  Witt  34  Kan. 
488,  8  Fac.  769;  Vance  v.  State,  65  Ind.  460; 
Rooks  v.  State,  88  Ala.  79,  8  South.  720;  Un- 
derwood V.  State,  72  Ala.  220;  State  v.  Hare, 
95  N.  C  682 ;  Commonwealth  v.  Stone,  103 
Mass.  421;  Jackson  v.  State,  74  Ala.  26; 
Ward  V.  State,  28  Ala.  63. 

In  the  Texas  case  above  cited,  wherein  the 
name  was  spelled  "Fanntleroy"  and  also 
spelled  "Fontleroy,"  it  was  h^  immaterial 
as  they  both  were  pronounced  alike.  Again, 
In  section  364,  Mr.  Bishop  says  wrong  spell- 
ing will  not  render  an  indictment  insufficient, 
citii^  State  t.  Earp,  41  Tex.  487;  Koonts  v. 
Stat^  41  Tex.  570;  Thomas  v.  State.  2  Tex. 
Ai^.  203;  Brumley  v.  State,  11  Tex.  Ai^ 
114;  Stinson  v.  State,  S  Tex.  App.  31;  Som- 
errille  t.  State,  6  Tex.  483;  WtOea 
State,  4  Tex.  Aj^k  70;  Hudson  v.  State.  10 
Tex.  App.  215. 

In  Bncydopsedla  of  Pleading  and  Practice, 
ToL  22,  p.  669,  it  18  said:  "WheK  worda 
pleaded  and  those  proved  can  be  aoun^d 
alike  without  doing  violence  to  the  power  of 
the  letters  found  in  the  variant  orthography, 
a  discrepancy  between  the  pleading  and 
iwoot  vlU  be  dlaregarJe^  and  It  not  fatal 


Digitized  by 


To.) 


FTS 


STATB 


226 


In  any  fonn  of  legal  proceeding;  the  trae 
rule  being  that  tbe  mlaspeUlng,  to  be  mate- 
rial, moat  hare  changed  tbe  word  Intended 
Into  another  word  having  a  different  mean- 
ing. And,  where  a  word,  place,  or  thing  la 
OKDmonly  known  or  Identified  more  than 
one  appdlatlon,  no  &tal  variance  takes  place 
because  one  of  snch  words  Is  used  in  the 
pleading  and  another  in  tbe  proof,  notwlth- 
standing  the  words  do  not  eoond  alike,  if  tbe 
opposite  party  Is  not  misled."   Page  v.  State, 

61  Ala.  16;  Bennett  t.  State,  62  Ark.  516,  36 
S.  W.  947 ;  People  v.  Phillips,  70  Cal.  61,  U 
Pac  493:  McDonald  t.  People,  47  111.  683; 
acaveland  t.  State,  20  Ind.  444;  State  r. 
Collins,  lis  N.  C.  716,  20  S.  E.  452;  May  t. 
State,  14  Ohio,  461,  45  Am.  Dec.  648 ;  State 
r.  Lincoln,  17  Wla.  679 ;  People  v.  Cummlngs, 
67  CaL  88:  Rogers  t.  Btate.  90  Ga.  463,  16 
S.  E.  20S;  Commonwealth  t.  Seel^,  167 
Mass.  163,  40  N.  B.  91.  In  thU  state  It  bas 
been  held  by  this  oooit  the  following  names 
have  the  same  sonnd:  Mary  Etta  and  Bfarl- 
etta  (Ooode  t.  Stat^  2  Tex.  App.  620);  John 
William  and  John  Williams  (WllUams  t. 
Stat^  6  Tex.  ^p.  226) ;  Whitman  and  White- 
man  (Henry  t.  State,  7  Tez.  App.  888) ;  Red- 
er  and  Bedus  (Hnntor  t.  State,  8  Tex.  App. 
75);  Sofira  and  Sofia  (Owen  v.  State,  7  Tex. 
App.  330);  Chattam  and  Chatham  (Both  t. 
States  10  Tex.  App.  27);  Ichman  and  Bldi- 
man  (Bicbman  r.  State,  22  Tex.  Ap^  137,  2 
8.  W.  689;  -Hlx  Now^s  and  Hltfts  Nowells 
(Bpoonemore  r.  State,  26  Tex.  App.  858,  8 
S.  W.  280) ;  Geoive  and  Oeo^  (Hall  t.  State, 
32  Tex.  Cr.  B.  604,  26  B.  W.  292);  Isreal  and 
Israel  (Boz«n  t.  State,  32  Tex.  Cr.  B.  637. 26 
8.  W.  77S);  Jin  White  and  Jim  White  (White 
r.  State,  82  Tex.  Cr.  B.  026,  26  S.  W.  784); 
July  and  JuUa  (Dkkson  t.  States  84  Tex.  Or. 
B.  1.  28  S.  W.  816,  80  S.  W.  807,  63  Am.  St 
Rep.  094);  HelmfflT  and  Hlllnw  (CUne  r. 
State,  34  Tex.  Cr.  B.  416^  81  &  W.  176) ;  Oaiw 
aia  and  Oarda  (Bape  t.  Stat^  84  Tex.  Cr. 
B.  015,  81  8.  W.  662);  Woodlln  and  Wood- 
Une,  Woodlow  and  Woodland  (Dawson  t. 
State,  33  Tex.  491);  Noberto  and  Norberto 
(Salinas  v.  State,  39  Tez.  Cr.  B.  319,  46  S. 
W.  900).  And  see,  also,  the  cases  of  Gentry 
T.  State,  137  S.  W.  696,  and  Feeny  t.  State, 

62  Tex.  Cr.  B.  586,  138  S.  W.  186.  recently 
decided  bf  this  court;  and  the  cases  there 
dted. 

[I]  In  this  case  tbe  appellant  on  the  wit- 
ness stand  admits  it  was  tbe  name  Bene  Per- 
ry he  signed  and  Intended  to  sign  to  tbe 
note,  and  undertakes  to  Justify  In  so  doing 
by  testifying  that  In  NoTember,  about  the 
date  of  the  note,  sbe  came  to  blm  to  borrow 
15.000.  and  he  understood  her  to  ask  blm  to 
obtain  it  for  her,  and  he  signed  her  name  to 
tbe  note  for  that  purposa  Sbe  testified  she 
nerer  applied  to  him  for  a  loan  In  November, 
bat  in  December  sbe  did  apply,  and  be  de- 
clined, and  advised  her  to  sell  tbe  property; 
and,  in  two  hours'  time  from  the  time  sbe 
applied  for  tbe  loan,  sbe  had  sold  him  a  part 
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of  the  propwty  and  deeded  It  to  him.  Tbe 
record  being  In  this  condition,  there  was  no 
error  In  permitting  the  witness  Bene  Perry 
to  testify  that  she  had  not  signed  the  note, 
and  had  not  authorised  amtaUant  to  algn  her 
name  to  It 

[1>}  The  only  other  assignment  in  tbe  brief 
qoestlons  the  snfllclency  of  tbe  evidence.  Ap- 
pellant admitted  signing  the  prosecuting  wit- 
ness' name  to  the  note,  only  claiming  that  be 
thought  be  was  authorized  so  to  do.  Miss 
Perry  denied  be  bad  authority.  The  witness 
Cox,  and  other  facts  and  circumstances  in 
evidence,  corroborate  ber.  Tbe  court  charged 
the  Jury:  "Yoa  are  instructed  that  If  the 
defendant  made  the  note  which  has  been  of- 
fered in  evidence,  at  the  time  be  did  so,  if  he 
did  do  so,  and  If  he  did  do  so  In  Harris  coun- 
ty, negotiations  were  pending  betwew  the 
defendant  and  Miss  Rene  Perry  for  a  loan 
upon  tbe  property  described  In  said  note, 
and  that  the  defendant  made  said  note,  be- 
lieving at  the  time  he  did  so.  if  he  did  do  so, 
that  be  had  the  authority  from  Miss  Beae 
Perry  to  execute  the  aaiA  note  in  the  name 
of  Bene  Perry  fbr  the  purpose  of  procurtng 
fi>r  her  the  said  loan,  you  will  acquit  the  de- 
fmdant;  or,  If  you  have  a  reanmable  doubt 
aa  to  the  existence  of  this  proposition,  ^u 
wUl  acquit  the  defendant**  The  Jury  found 
that  he  had  no  authority,  and  no  reason  to 
bdleve  that  he  had  such  authority,  and  the 
evidence  amply  supports  their  verdict 

[11J  The  special  cfaai^ea  requested,  in  so 
far  as  applicable  to  the  evidence,  were  fully 
covraed  by  the  main  dia^  of  the  court 

[11]  It  was  not  necessary  tor  the  lndlc^ 
mmt  to  contain  what  la  termed  a  *^rport 
clause^— that  la,  It  Is  not  neceasary  to  state 
whose  act  It  purports  to  be,  nor  who  it  was 
Intended  to  defiraud  by  executing  the  Inatn- 
ment— It  need  (mly  be  cliarged  that  It  was 
ezeoQted  without  lawful  anthorl^,  and  with 
Intent  to  Injure  and  defraud,  without  specify- 
ing who  It  was  Intended  to  defraud.  Howard 
V.  States  87  Tex.  Cr.  R.  497,  86  B.  W.  47S. 
66  Am.  St  Rep.  812;  Brod  v.  State,  42  Tex. 
Cr.  R.  71,  67  8.  W.  071 ;  Brown  v.  State,  60 
Tex.  Or.  B.  606.  182  8.  W.  790,  and  cases 
there  dted. 

We  have  carefully  reviewed  every  ques- 
tion, and  no  error  la  presented. 

The  Judgm^t  is  affirmed. 

DAVIDSON.  P.  J.,  not  sitting. 

On  Motion  for  Rehearing, 

Appellant's  able  counsel  have  filed  In  this 
case  a  motion  for  rehearing.  In  which  they 
earnestly  Insist  this  court  was  in  error.  In 
the  original  opinion,  in  sustaining  the  finding 
as  to  tbe  venue  of  the  offense,  and  In  holding 
that  tbe  court  did  not  err  in  admitting  tbe 
alleged  forged  note  In  evidence.  We  have 
again  gone  over,  not  only  those  two  grounds, 
but  each  and  every  ground  In  the  motion  for 
rehearing;  and  are  thoroughly  convinced  the 
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origtnal  opinion'  IB  ri^t  on  each  and  every 

proposition  there  decided. 

[13]  In  addition  to  the  record  as  made  on 
the  trial,  appellant's  connsel  have  filed  in 
this  court,  since  the  motion  for  rehearing 
was  filed,  a  large  nomber  of  ex  parte  affi- 
davits, which  they  cont^d  strongly  support 
his  testimony  on  the  trial,  and  that  he  In 
fact  never  received  any  money. on  the  note, 
and  he  was  acting  for  Miss  Perry  In  the 
premises.  This  they  may  do ;  hut  can  we  con- 
sider any  evidence  outside  of  that  contained 
in  the  record  on  appeal?  Should  we  consider 
these  ex  parte  affidavits,  It  would  be  neces- 
sary that  we  have  the  state  served  with  a 
copy  of  them,  and  permit  It  to  introduce 
evidence  In  rebuttal  thereof,  in  fact,  re- 
open the  case  and  convert  this  conrt  Into  a 
trial  court  on  the  merits  of  the  case,  and 
then  substitute  our  finding  on  the  facts  as 
thus  presented  to'ns  for  that  of  the  verdict 
of  the  jury.  This  we  are  not  authorized  to 
do.  If  such  was  the  rule,  very  nearly  every 
case  that  was  appealed  to  this  court  would 
have  to  be  tried  de  novo.  This  would  be 
wholly  impracticable ;  and  It  was  never  con- 
templated that  this  court  should  become  a 
trial  court,  for  in  every  case  of  a  felony  a 
jury  cannot  be  waived,  and  there  Is  no  pro- 
vision of  law  for  a  Jury  to  be  Impaneled  in 
this  court.  It  may  be  that  In  some  cases  facts 
are  developed,  after  the  trial  of  a  case,  which 
would  cast  some  doubt  as  to  the  guilt  of  an 
accused  person ;  but  we  are  permitted  to  pass 
alone  on  the  record  as  made  In  the  trial  of 
the  case,  for  we  are  but  to  review  the  pro- 
ceedings of  that  court  If  the  evidence  sus- 
tains the  verdict  of  the  jory,  and  the  court 
has  committed  no  error,  we  have  no  option 
but  to  affirm  the  case.  In  this  case  the  evi- 
dmce  oCTered  in  behalf  of  the  state,  if  be- 
lieved, fully  sustains  the  finding  of  the  Jury; 
and,  while  defendant  by  his  testimony  would 
show  a  wholly  innocent  intent  in  signing 
Miss  Perry's  name  to  the  note,  that  fact 
was  submitted  to  the  Jury,  and  their  finding 
was  adverse  to  him. 

The  motion  for  rehearing  is  overruled. 


DAVIS  V.  STATE. 

(Oonrt  of  Criminal  Appeals  of  Texas.  Feb. 
12. 1918.   Behearing  Denied  March 

12,  19S.) 

1.  CaxiniTAL  Law  (S  693*)— OonninTAirci— 

GBOUNDS— ■DiBCBETION. 

Denial  of  application  for  continuance,  be- 
cause defendant*!  attorney  was  temporazUy  out 
of  the  state  and  had  made  no  arrangement  for 
trial,  believing  that  he  would  return  Id  time 
to  try  the  case,  was  not  such  an  abuse  of  dis- 
cretion that  It  would  aathorise  reversal  of  a 
conTictlon.  *^ 

nsd.  Note.— For  other  cases,  see  Criminal 
Law,  CeaL  Dig.  |  1S20;  Dec.  Dig.  |  693.*] 

2.  CniHiNAL  Law  ({  60S*)— Continuance— 
Absbncs  of  Witnesses— AfPUCATioN. 

An  application  for  a  continuance  for  ab- 
sence of  witnesses,  failing  to  show  what  was 


expected  to  be  proved  by  them,  Uielr  rasldene- 
es,  or  that  any  diligence  had  been  used  to  get 
them,  was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1848-1361;  De&  Dig.  f 
603.*] 

3.  Cbiuinal  Law  (|  921*)— Appka]>-BiiX8 

of  £xceptionb— nxcessitt. 

ObjectiooB  to  testimony  mast  be  made  at 
the  time  It  is  offered,  and  bills  of  exceptions 
then  taken;  and  it  is  too  late  to  complain,  for 
the  fint  time,  on  motion  for  new  triaL 

[£d.  Note.— For  other  eases,  aee  Crinunal 
Law,  Cent.  Dig.  H  2209-2208;  Dec.  Dig.  I 

Appeal  from  Criminal  District  Court,  Dal- 
las County;  Robt  B.  Seay,  Judge. 

Dilmous  Davis  was  convicted  of  assault 
with  Intent  to  rap^  and  he  appeals.  Af- 
firmed. 

Harmon  &  Baker,  of  Dallas,  for  appellant 
G.  B.  Ijan^  AsBt  Atty.  Gen.,  for  the  State. 

FRENDERGAST.  J.  From  a  convlcaon 
of  an  asaanlt  with  Intent  to  rape,  with  a  pea- 
alty  fixed  at  10  years  in  tbe  pmltentlary,  the 
appellant  anneals. 

The  evidence  is  dearly  auffldent  to  Justify 
the  v^dlct  Appellant's  defense  was  alibi, 
which  waa  correctly  sabmlfcted  by  the  conrt 
and  found  against  blm. 

[1  ]  By  one  bill  it  is  shown  that  appellant 
made  an  oral  motion  for  a  contlnaancfc  It 
is  set  ont  In  the  record.  It  is  on  two 
grounds:  First  Because  ids  attwney  waa 
temporarily  ont  of  the  state  or  dty,  and 
made  no  arrangement  for  the  case,  believing 
that  he  would  return  In  tlnM  to  try  it  Nei- 
ther the  UU  nor  the  mott<m  for  continuance 
show  any  such  ground  as  wonld  Justify  the 
court  to  reverse  this  case  on  that  account. 
Usher  v.  State,  47  Tex.  Or.  B.  98,  ffll  B.  W. 
300. 

[1]  The  other  ground  of  the  motion  for 
continuance  is  on  account  of  the  absence  of 
three  witnesses.  Neither  the  bill  nor  tbe 
motion  in  any  way  show  what  was  selected 
to  be  proved  by  these  witnesses,  their  lesl- 
dences,  or  that  any  diligence  whatever  had 
been  nsed  to  get  them.  The  court  did  not 
err  In  overruling  the  motion  for  continuance. 

[S]  The  record  does  not  show  that  any  ex- 
ception whatever  waa  taken  to  the  Introdoc- 
tlon  of  any  testimony  during  the  trial.  In 
the  motion  for  new  trial  several  complaint* 
are  made  to  the  introduction  ot  testimony. 
The  appellant  merely  has  Ulto  of  exc^tiims 
to  the  overmUng  of  his  motion  for  new  trial 
on  these  several  grounds.  This  does  not 
raise  the  qnestitm  In  such  a  way  as  that  we 
can  pass  upon  it  Objections  to  testimony 
must  be  made  at  the  time  it  Is  offered,  and 
bills  then  taken.  If  not,  it  is  too  late  to 
complain,  for  die  first  tlm^  in  tlie  motion  for 
new  trlaL 

In  tbe  motion  for  new  trial  appellant  com- 
plains Qiat  the  court  nred  by  falling  to  Umlt 
the  testimony  of  Dee  Taylor  as  affecting  the 
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creaibUl^  of  tte  wlteen  Bam  Davis.  No 
necesBitT  la  shown  Cor  tUm,  riUier  In  Qie 
motion  or  elsewhere. 

In  Uke  mamier  aniellant  compla^  that 
the  court  Bnbmltted  to  the  Jury  to  find 
whether  one  of  the  state's  witnesses.  Dan 
Ti^lor,  was  an  acconpUce.  The  charge  te 
not  excepted  to,  other  than  that  no  charge 
on  the  subject  was  called  for.  Erat  If  the 
testimony  did  not  require  the  sabmisslon  of 
this  qnestioik  to  tlie  Jury,  It  is  not  shown, 
and  we  cannot  see,  bow  snch  a  charge  was 
pr^udldal  to  appellant 

We  liaTs  carefolly  considered  aU  of  appel- 
lant's complaints,  and  In  the  way  they  are 
raised  none  of  them  present  any  reversible 
OTor. 

Hh  judgment  Is  therefore  afBrmed. 


HOBTON  V.  BTATEl 

(Conrt  of  Criminsl  Appeals  of  Texas.  Feb. 
12,  1913.   Reheariog  Denied  March 
12,  1913.) 

1.  Cbxhxnai.  La.w  (I  93Q*)  —Qbouitds— Ab- 
sent Witness. 

Where  accnMd*s  attorney  did  not  apply 
for  a  continuance  to  procure  an  absent  witness, 
or  call  the  court's  attention  to  his  absence,  and 
accQsed  and  his  coonsel  knew  all  of  the  facts 
stated  in  the  affldai^t  for  new  trial  for  denial 
of  the  continnance  befwe  they  announced  ready 
for  trial,  there  was  no  such  diligence  as  enti- 
tled accused  to  a  new  triaL 

[Ed.  Note.— For  other  case*,  see  Criminal 
Uw,  Cent  Dig.  H  22W-2S(e;  Dee.  Dig.  | 
936.»] 

2.  AnxDAVXTS  (I  6*)  —  Who  Mat  Taxb— 

CtonNBEI» 

Affidavits  taken  by  the  counsel  who  made 
the  motion  for  a  new  trial  for  accused,  and 
sworn  to  before  such  counsel  as  a  notary  pub- 
lic, cannot  be  considered. 

[Ed.  Note.— For  other  cases,  see  Affidavits, 
Cent  Dig.  H  1&-27;  Dec  Dig.  {  6.*] 

Appeal  from  Dallas  County  Court,  at  Law ; 
W.  F.  Whitehurst,  Judge.  - 

Jim  Horton  was  convicted  of  misdemeanor 
theft,  and  appeals.  Affirmed. 

J.  8.  Bato,  of  Dallas,  for  BK»ellant  O. 
E.  lAue,  Asst  Atty.  Oen.,  for  the  State. 

DAVIDSON.  P.  J.  Appellant  was  convicts 
ed  of  a  misdemeanor  theft 

[1]  A  motion  was  made  for  new  trial, 
npon  the  ground  that  appellant  had  been  de- 
iwived  of  his  witnesses.  There  vms  no  ap- 
plication for  continuance.  A^ipellant  asserts 
in  his  motion  for  a  new  trial  that  he  inform- 
ed his  attorn^  who  these  witnesses  weru^ 
and  asked  him  to  see  that  tliey  were  sum- 
moned. The  witnesses  were  not  summoned, 
and  no  procesa,  so  far  as  the  record  Is  con- 
cerned, was  asked  tar.  He  went  to  trial, 
and  the  same  attorney,  it  seems,  defended 
him  dnxlng  tlie  trial,  wlthmit  making  an  ap- 
plication for  continuance,  or  any  request 
that  the  case  be  postponed  till  the  witnesses 
ooaM  be  secured.   On  motion  for  new  trial 


he  had  retained  another  attorney,  who  was 
not  mgaged  In  the  trlaL  TUs  attorn^  ob- 
tained some  affldavlts,  which  are  attached  to 
the  motion  for  new  trial,  stating  what  the 
witnesses  would  teatity.  The  testimony 
would  have  been  of  some  matralaUty  had 
these  witnesses  been  before  the  Jury.  We 
are  of  opinion,  however,  that  the  dlllgenoe  In 
the  matter  was  nttwiy  wanthig.  While  the 
attorney  who  deCoided  him  on  trial  did  not 
apply  for  a  continuance,  and  did  not  call 
the  court's  attention  to  the  absent  witnesses, 
or  give  any  reason  why  he  went  to  trial 
without  the  witnesses,  the  appellant  and 
counsel  who  defended  him  all  knew  of  the 
facts  stated  in  the  affidavit  before  announce- 
ment of  ready  for  trial.  No  authority  is  cit- 
ed to  us  that  would  support  his  contention 
that,  under  the  circumstances,  he  was  enti- 
tled to  a  new  trial.  Another  proposition, 
however,  eliminates  the  affidavits  attached 
to  the  motion  for  new  trial.  In  the  Maples 
Case^  60  Tex.  Gr.  R.  169,  131  S.  W.  567, 
the  question  here  presented '  was  oipresslj 
decided. 

[2]  In  this  case  the  attorney  who  repre- 
sented appellant  in  the  motion  for  new  trial 
took  the  affidavits  attached  to  the  motion  for 
new  trial  and  swore  the  witnesses  before 
himself  as  notary  public.  He  was  then  the 
attorney  in  the  case,  and  had  filed  a  motion 
for  new  trial  before  taking  the  affidavits,  as 
shown  by  the  record.  The  motion  for  new 
trial  was  filed  on  November  18th,  An 
amended  motion  was  filed  subsequently.  Ap- 
pellant swore  to  the  motion  for  new  trial, 
prepared  by  counsel,  on  the  18th  of  Novem- 
ber, which  motion  was  sworn  to  before  his 
attorney  as  notary  public.  Of  the  affidavits, 
one  was  filed  on  the  10th  of  November,  an- 
other on  the  20th  of  November,  another  on 
the  20th  of  November,  and  another  was  filed 
on  November  21st  which  shows  to  have  been 
sworn  to  on  the  7th  of  December,  some  time 
after  the  time  of  Its  filing;  but  they  are 
all  sworn  to  before  the  attorney  as  notary 
public  Ttiese  affidavits  cannot  be  consider- 
ed. In  the  Maples  Case,  supra,  there  were 
afSdavits  used,  and  the  language  of  the 
opinion  is  as  follows:  "Mr.  Lipscomb,  pri- 
vate prosecutor  in  the  case,  took  the  afBda- 
vlts  of  the  Jurors  and  appended  same  to  the 
states  contest  of  the  motion  for  new  trial. 
Motion  was  made  luq^dlant  to  strike  out 
these  affidavits,  as  they  were  unwarranted 
and  oould  not  be  taken  by  counsel  in  the 
esse.  We  are  of  opinion  this  proportion  Is 
w^  taken.  The  county  attorney  oould  not 
swear  tlie  Juzors  to  audi  an  affidavit;  nor 
can  Interested  counsel  do  so.  See  Testard  v. 
Butler,  20  Tbx.  Gtv.  App.  106  (48  S.  W.  7fi3]; 
Bice  V.  Ward  l&ap.}  66  B.  W.  747;  Blum  v. 
Jones,  86  Tex.  482  [26  S.  W.  604];  Floyd  r. 
Rice,  28  Tex.  841;  Bloe  v.  Ward,  88  Tex.  632 
[66  8.  W.  747].  See,  also,  18  Cy&  852,  ftir 
option  of  authorities."    These  affidavits 
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will  not;  tberefon,  bt  conaldwed  from  ettber 
standpoint   ThU  motion  for  new  trial  was 
properly  orarmled  by  tbe  trial  eonrt. 
Tbe  Jndgment  Is  affirmed. 


CUEUjAS.  t.  STATB. 

(Ooart  of  Criminal  Appeals  of  Texas.  Fd>. 
10,  1913.    Bebearing  Denied  March 
12,  1913.) 

L  ASBAULT  Airo  Battbbt  (I  92*)— Agoea- 
TATED  ASSAULT^ETIDENOB. 

Evidence  held  to  mistain  m  conviction  of 
^graTated  assault 

[Ed.  Note.— For  other  cases,  see  Assatilt  and 
Battery,  Cent  Dig.  {|  137-139;  Dec  Dig.  I 
92.*] 

2.  AflBADLT  AND  BaTTIBT  (|  100*)— AQQUA- 
TATED  AsSAULI^EXCBSSITS  PUNISHlfENT. 

Where  defendant,  while  standing  behind 

Erosecatrlx's  chair  in  a  theater,  unlawfully  ran 
is  band  across  her  back,  waist  fuid  hip,  for 
which  he  was  convicted  of  aggravated  assault 
a  sentence  Imporing  a  Ads  of  $200  ana  12 
months  in  jail  was  not  so  excesatve  as  to  r«- 
qnlre  reversal 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  |i  164^170;  Dec  Dig.  { 
100.*] 

3.  AmDAvrra  (|  6*)— Authobitt  to  Take- 
New  TRzAi>— Kbwlt  Dibootebxo  Btidbucs. 

Affidavits  in  support  of  a  motion  for  a  new 
trial  for  newly  discovered  evidence  cannot  prop- 
erly be  taken  before  the  applicant's  attorney. 

[Ed.  Note.— For  other  cases,  see  Affidavits, 
Cent  Dig.  I  8;  Dec  Dig.  S  B.*] 

4.  Gbihinai.  Law  (|  941*)— New  Tbiai^ 
Nbwlt  DiscovxaxD  Btidbhcb. 

Where,  in  a  prosecution  for  a^grarated  as* 
sault  on  a  female  while  sitting  m  a  theater 
chair  by  defendant's  running  his  hand  between 
the  chairs  and  over  ber  back,  waist  and  hip, 
he  testified  that  space  between  the  chairs 
where  prosecutrix  was  sitting  was  too  small 
to  sjlmit  his  hand  between  them,  and  that  he 
may  have  touched  her  with  bis  foot  only,  addi- 
tional evidence  showing  that  the  space  was  too 
small  to  admit  the  hand  was  cumnlatlve,  and 
not  newly  discovered  so  aa  to  authorise  a  new 
trial  on  that  ground. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2328-2330;  Dec  Dig.  S 
©41.*] 

Appeal  from  Bexar  County  Court;  P.  H. 
Shook,  Judge. 

Joe  Gvellar  was  convicted  of  axgraTated 
assault;  and  be  appeals.  Afflnned. 

lieonud  Brown,  of  San  Antonio,  for  ap- 
pellant 0.  BL  Lane,  Asst  Atty.  Gen.,  for 
the  State. 

PRBNDBB0A8T,  J.  AppeiUant  appeals 
trim  a  conviction  fOr  aKKravated  assault, 
with  a  penalty  of  a  fine  of  $200  and  12 
months  In  Jail. 

The  complaint  ftnd  information  are  strict- 
ly In  accordance  with  the  statute  and -with 
the  forms  laid  down  by  Judge  Whits  in  fals 
Annotated  Oode^  and  many  tlmee  approved  by 
this  court 

The  main  contenUon  is  that  the  evidence 
la  Insufiident  to  sustain  the  Judgment,  and 
that  tlie  penalty  is  excessive   The  statute 


authorizes  a  fine  fOr  this  offense  of  not  less 
than  |25  nor  more  than  $1,000,  or  imprison- 
ment in  the  county  JaH  not  tess  than  one 
month  nor  more  than  two  years,  or  by  both 
such  fine  and  Imprlsonmoit 

There  were  but  two  witnesses,  Mrs.  OlUe 
Stevens,  tbe  complaining  witness,  and  the 
appeUant  hlmaelt  After  teBtityiag  that  ber 
name  was  Mrs.  0111^  Stevens,  that  she  lived 
In  San  Antonl(s  knew  appellant  si^t,  and 
pointing  liim  on^  aha  testified :  '^n  AuguM 
22,  1012,  I  went  in  tlie  Smpbe  lAeater  in 
San  Antonio,  Bexar  oonniy,  TtOL,  to  watch 
the  moving  pictures.  I  took  a  seat  in  the 
last  row  of  seats  In  Oe  house  Uy  little 
boy  was  Bitting  next  to  ma  The  d^ttidant 
caaw  back  of  the  chair  where  I  was  sitting, 
and  leaned  over  the  back  of  my  chair,  pot 
one  arm  on  the  top  of  the  baA  of  the  dbalr. 
and  put  his  other  arm  and  hand  through  the 
space  between  the  chair  I  was  sitting  on  and 
the  next  chair,  and  be  ran  his  hand  across 
my  back,  wais^  and  hip  [Oie  witnesa  bwe 
Indicating  by  running  ber  hand  behnr  ber 
hlpsl.  Just  as  I  felt  his  hand  on  me,  I 
reached  back  and  f^t  his  band.  I  caiu3it 
bis  band  and  turned  around  to  him  and  said : 
'Ton  stinking  pop;  take  your  hand  awi^.* 
He  took  his  hand  vway,  and  ran  away  and 
left  his  bat  That  was  the  first  time  I  ever 
saw  the  defendant  There  was  a  picture  on 
the  canvas  at  the  time.  Itwaa  notvery  dark; 
it  was  light  enongh  to  see  distinct.  It  was 
not  his  toot  that  touched  me;  it  was  his 
band,  because  I  reached  batik  and  felt  it  I 
can  tell  the  difference  between  a  hand  and 
a  foot;  it  was  bis  band  I  felt" 

Appelant  tesUfled  that  he  was  in  the  em- 
ploy of  saM  theater  at  the  tim«  aa  extra  film 
operator.  He  Identified  Mrs.  Stevens  and 
the  time  and  place  and  circumstance  of  the 
alleged  assault.  £te  admitted  She  waa  sitting 
where  die  claimed  nSne  was;  that  he  took  a 
position  back  cf  bet  to  watch  the  moving  plo 
tures ;  that  be  put  hia  foot  in  between  two 
chairs,  resting  his  arms  on  the  back  of  her 
chair;  that  when  he  had  his  hands  on  .the 
seat  oocupl^  by  her,  she  tnmed  around  and 
said,  "Take  your  hands  away" ;  that  he  did 
not  touch  her  with  Us  hands ;  that  ha  had 
his  foot  between  the  two  seats,  and  was  mov- 
ing It  a  llttl^  and  that  be  might  have  touch- 
ed her  with  his  foot  He  chOmed  that  he  did 
not  mn  away,  but  that  he  went  upstairs  to 
Inik  to  the  operator,  stayed  there  a  little 
while,  went  back  and  got  his  bat  and  went 
out ;  that  he  intended  no  harm  to  her. 

[1]  The  court  heard  these  wltneaaes  tes- 
tify and  saw  th«n  and  their  manner,  etc., 
when  testlfyii^  under  the  circumstan- 
ces. Is  much  better  qualified  to  detomlne 
their  veracity  and  the  wel^t  of  tb^  evi- 
dence and  the  puniabment  that  ahould  be 
meted  out  to  tbe  appellant  than  this  court 
could  posrfbly  be  It  is  common  knowledge 
that  ladles  without  ft  male  attandant,  and 
sometimes  only  with  thdr  children,  attend 
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tbe  i^tnre  shows  Buch  as  Mrs.  Stevens  was 
attending.  Certainly  the  courts  ougbt,  by 
impoBtng  a  sufficient  penal^,  to  panlah  any 
employ^  of  such  show  who.  wlthont  occasion 
and  wlthont  tbe  sllgbtMt  justification,  Insults 
and  commits  an  assault  and  battery,  sucb  aa 
the  evidence  shows  was  done  In  this  case, 
In  order  to  deter  others,  as  well  aa  punish 
the  one  committing  such  an  offense. 

[2]  In  our  opinion  the  evidence  la  amidy 
sufficient  to  sustain  the  conviction,  and  we 
would  not  be  Justified  In  reversing  the  Judg- 
ment, because  the  Judge,  under  the  circum- 
stances, Imposed  the  penalty  he  did. 

[3]  One  ground  of  appellant's  motion  for 
new  trial  was  his  claimed  newly  discover- 
ed evidence.  All  of  the  affidavits  attempting 
to  show  this  by  the  witnesses  was  sworn  to 
before  a];^>ellant'8  attorney.  This  court  has 
uniformly  and  In  many  decisions  h^d  it 
would  not,  and  could  not,  consider  affidavits 
so  made.  Maples  v.  State,  60  Tex.  Cr.  R.  171, 
131  S.  W.  567 ;  Scott  V.  State,  143  S.  W.  610; 
Patterson  v.  State,  63  Tex.  Cr.  R.  297,  140 
8.  W,  1128. 

[4]  But  even  if  we  could  consider  this 
question,  the  affidavits  clearly  show  that  tbe 
claimed  evidence  was  not  newly  discovered. 
Appellant  testified  that  the  space  between 
tbe  chairs  where  Mrs.  Stevens  was  sitting 
was  too  small  to  permit  blm  to  run  his  hand 
between  them  and  put  It  on  her  and  under- 
take to  fondle  her  as  she  claimed.  The  fact 
that  other  witnesses  since  the  trial  had  gone 
and  examined  the  chairs,  and  would  testify 
to  the  same  thing,  therefore,  could  not  be 
newly  discovered  evidence.  Besides,  the 
claimed  newly  discovered  evidence  and  mo- 
tion In  no  way  compiles  with  the  law.  Gray 
V.  State,  144  S.  W.  283. 

We  have  considered  all  of  appellant's 
groands  and  his  brief  presented,  and  no  re-, 
verslble  error  Is  shown. 

The  Judgment  Is  affirmed. 


SAN  ANTONIO  A  A.  P.  RT.  CO.  v.  OBAT. 
(Court  o<  Civil  Appeals  of  Texas.  Austin. 

Feb.  19,  1913.) 

L  Appeal  and  Bkrob  (|  281*)  —  Assion- 
MENTB  or  EBBoa— Motion  fob  Nkw  Tual 

— GBOUNDa 

Aasignments  based  on  errors  not  complain- 
ed of  in  the  motion  for  new  trial,  as  required 
by  Civil  Appeals  rules  23  and  24  a42  S.  W. 
zii),  cannot  be  reviewed  on  appeaL 

[Ed.  Note.— Fot  odier  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  1650-1661:  Dec  Dig.  1 
281*  J 

2.  APPBAI.  and  SlRBOB  (|  724*>— Qctbhorb 

Raised  on  Appeal— Brief. 

Where  certain  assignmento  of  error  do  not 
point  oat  tbe  proceedings  contained  in  tbe  rec- 
ord In  such  manner  as  to  Identify  the  matters 
objected  to  as  required  by  Civil  Appeals  role 
26  a42  S.  W.  xii),  they  cannot  be  reviewed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  2907-8001.  S0f22;  Dec. 
Dig.  I  724.*! 


Appeal  tcom  MUam  Connl^  Gout;  John 
Watson,  Judge 

Action  by  H.  L.  Gray  against  the  San 
Antonio  ft  Aransas  Pass  Railway  Company. 
Judgmmt  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

R.  J.  Boyle,  of  San  Antonio,  and  Hender- 
son. Kldd  ft  Glllla,  of  Cameron,  for  ani^lant 

W.  A.  Morrison,  of  Cameron,  for  appellee. 
» 

RICE,  J.  Thla  action  was  brought  by 
plaintiff  against  appellant  to  recover  dam- 
ages In  the  sum  of  $350,  alleged  to  have  been 
occasioned  by  reason  of  tbe  willful  and  wan- 
ton conduct  of  appellant's  engineer  in 
frightening  a  bunch  of  mules  belonging  to 
plaintiff  while  he  was  driving  them  along 
a  public  road  adjac^t  to  appellant's  right 
of  way  leading  from  Cameron  to  Ben  Arnold, 
in  said  county.  The  negligence  alleged  con- 
sisted In  the  wanton  and  willful  blowing  of 
tbe  whistle,  frightening  said  mules,  whereby 
they  were  caused  to  Jump  Into  and  against 
a  barbed-wire  fence,  which  extended  along 
either  side  of  said  road,  Inflicting  serious 
injury  upon  five  of  them.  Appellant,  after 
a  general  demurrer  and  general  denial  and  a 
plea  of  contributory  negligence,  specially 
pleaded  that  appellee  left  one  of  the  injured 
animals  without  any  effort  to  save  It,  and 
that,  If  said  mule  had  received  proper  and 
timely  treatment,  it  would  not  have  been 
permanently  Injured,  and  that  appellee 
could  thereby  have  minimized  his  damages. 
There  was  a  Jury  trial,  resulting  In  a  verdict 
and  Judgment  in  behalf  of  appellee  for  the 
sum  of  $284.^  from  which  this  appeal  Is 
prosecuted. 

[1]  There  are  five  assignments  of  error, 
the  first  three  of  whldk  relate  to  the  admis- 
sibility of  evidence  over  appellant's  objection, 
and  the  fourth  complains  of  the  refusal  of 
the  court  to  give  a  special  charge.  Neither 
of  these  assignments  can  be  considered  by 
us  for  the  reason  that  the  grounds  upon 
which  they  were  based  were  not  complained 
of  In  the  motion  for  a  new  trial,  without 
which  they  cannot  be  assigned  as  error. 
See  Astln  v.  Mostellw,  152  S.  W.  495 ;  rules 
23  and  24  for  the  government  of  the  Courts 
of  Civil  Appeals  (142  S.  W.  xli),  the  latter  of 
which  provides  that  the  assignment  must 
distinctly  specify  the  grounds  of  error  relied 
on,  and  be  distinctly  set  forth  In  the  motion 
for  new  trial  In  the  cause ;  and  a  ground  of 
error  not  distinctly  set  forth  In  such  motion, 
ete.,  shall  be  cmisldered  as  waived,  unless 
it  be  80-  fandammtal  that  the  court  would 
act  nptm  It  wlthont  an  aaalgament  of  error, 
as  mentioned  In  rule  23. 

The  last  and  remaining  assignment  com- 
plains that  tbe  facta  are  not  sufficient  to 
warrant  the  Judgmaat  This  matter  was  for 
the  Jury,  who,  uptm  snfflclent  avidraee,  have 
seen  fit  to  render  a  verdict  for  aK»lIee,  for 
which  reason  it  should  not  be  disturbed  by  us. 

[1]  Before  closing  tbla  opinion,  we  desire 
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to  say  that,  even  if  satd  matters  above  re- 
ferred to  had  been  embraced  In  the  motion 
for  new  trial,  etlll  appellant's  brief  complain- 
ing of  them  is  not  prepared  in  accordance 
with  the  rules  of  this  court  In  this:  That 
neither  of  said  assignments  pointed  out  the 
part  of  the  proceedings  contained  in  the  rec- 
ord in  such  manner  as  to  identify  it,  as  re- 
quired by  rule  26  for  the  Courts  of  GItU 
Appeals  (142  S.  W.  xll)f  for  wliich  reason  we 
would  have  been  Justified  in  refusing  to  con- 
sider said  assignments,  even  in  the  absence 
of  objection  thereto  on  the  part  of  appellee. 

Finding  no  error  in  the  proceedings  of  the 
trial  court,  its  judgment  Is  affirmed. 

Affirmed' 


BOBLBS  V.  BOBLBB. 

(Court  of  dvU  Appeals  of  Texas.  Anatin. 
Jan.  22.  1913.    Rehearing  Denied 
March  5^  1M3.) 

TrNANCT  IH  OOMICON  {|  19*)— ADTIBSI  POB- 
SSSSIOH. 

The  execution  of  a  deed  by  a  tenant  in  com- 
mon and  Its  recording  by  the  grantee  who  took 
open  end  adverse  possession  thereunder,  and 
paid  the  taxes,  was  notice  to  the  other  cotenant 
of  the  assertion  of  an  adverse  claim. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent.  EHg.  U  42-62;  Dec  Dig.  { 
15.*] 

Appeal  from  District  Court,  Tom  Qreen 
County;  J.  W.  Tlmmins,  Judge. 

Action  by  Terese  Robles  against  Oeaarla 
Robles.  From  a  Judgment  for  defendant, 
plaintiff  appeals.  Affirmed. 

a  B.  Dubois  and  Thomas  &  HcOarty,  all 
of  San  Angelo,  for  appellant 

BICB,  J.  Appellant  tffought  this  suit  In 
trespasB  to  try  title  tm  June  1.  1910,  against 
appellee,  for  title  and  possesrion  of  lot  No, 
2,  block  19,  of  AOUspaugh's  addition  to  the 
town  of  San  Angelo. 

In  addition  to  her  ^ea  of  not  gnUty,  de- 
fendant relied  upon  the  statntea  of  three, 
five,  and  ten  yean  limltatlwi,  and  also  pleaded 
stale  demand.  Thwe  was  a  trial  before  OiB 
court  wlttaont  a  Ju^,  resulting  in  a  Judgment 
agalnat  appellant  on  the  plea  of  limitation, 
from  whldi  this  appeal  Is  prosecuted. 

Onils  controversy  ia  between  awdiant,  the 
divorced  wife,  and  appellee,  the  surviving 
wife,  of  Toriblo  Bobles;  and  the  sole  Question 
presented  for  onr  consideration  Is  whether 
or  not  the  plea  of  limitation  urged  by  ap- 
pellee was  properly  sustained.  It  was  agreed 
that  J.  I*  Alillspangb  was  the  common  aonrce 
of  title,  he  on  the  Uth  day  of  December, 
1886,  having  convex  the  lot  In  controversy 
to  said  TorlMo  Bobles,  through  whom  both 
parties  cUiim,  at  wlilch  time  the  latter  and 
appellant  were  hu^nd  and  wife,  but  there- 
after, on  the  19th  of  January,  1889,  she  was 
divorced  from  him,  whereupon,  on  the  20th 
of  OctobOT,  1889,  he  was  lawfully  married  to 


appellee,  with  whom  he  lived  until  about  the 
2d  of  June,  1899,  when  he  died,  and  prior  to 
his  death  he  conveyed  the  lot  in  controversy, 
by  general  warranty  deed,  to  his  said  wife, 
Cesarla,  which  deed  was  on  the  same  date 
duly  recorded  in  the  deed  records  of  Tom 
Green  county,  Tex.,  and  the  defendant  on 
said  date  was  In  possession  of  said  premises, 
and  lias  since  continnously  occupied  and  held 
exclusive,  adverse,  and  peaceable  possession 
of  the  same,  paying  all  taxes  due  thereon  for 
more  than  10  years  prior  to  the  institution 
of  this  suit.  The  court  held,  by  reason  of  all 
of  said  facts,  that  plaintiff  was  barred  by 
limitation,  and  rendered  Judgment  against 
her  in  accordance  therewith. 

This  holding  la  assigned  as  error  on  the 
pa,rt  of  appellant  It  Is  true  that  at  the 
time  of  the  execution  of  said  deed  from 
Toribio  to  appellee  he  and  appellant  were 
tenants  In  common;  but  the  record  of  said 
deed,  and  the  claim  of  title  and  the  adverse 
possession  thereunder  by  appellee,  was  no- 
tice to  appellant  that  appellee  was  asserting 
an  adverse  claim  to  said  lot  See  Carr  v. 
Alexander,  149  S.  W.  218,  where  it  is  held 
that  a  recorded  deed  to  a  portion  of  a  tract 
of  land,  together  with  the  grantor's  continu- 
ed possession  of  the  remainder  of  the  tract, 
was  notice  to  a  (»t»nant  of  the  grantors  that 
they  were  asserting  adverse  claim  to  the  en- 
tire tract  and  made  their  possession  open, 
notorious,  and  adverse  as  to  the  cotenant. 
It  was  also  held  In  Yealock  v.  Xealock,  141 
S.  W.  842,  ttiat  where  a  tenant  In  common 
holds  peaceable,  adverse,  and  exclusive  pos- 
session, cultivating,  enjoying,  and  claiming 
to  be  the  sole  owner  of  land  for  at  least  10 
years  prior  to  the  Institution  of  suit  title 
is  thereby  acquired  against  his  cotenant 

Here  the  entire  title  was  conveyed  Iqr 
Toriblo  to  appellee,  who,  being  in  possession, 
at  once  placed  the  deed  upon  record,  claim- 
ing the  land,  and  paying  taxes  thereon  for 
10  years  prior  to  the  Instltntion  of  this  suit 
This  beli^  true,  it  was  soffldent  notice  of 
aivellee's  adverse  possession.  In  Parsons  v. 
Sharpe  (Aik.)  14S  S.  W.  B38,  It  Is  said:  "The 
rule  sustained  by  the  overwhelming  weight 
of  antiunlty  wldi  reference  to  conveyances 
by  one  or  more  cotenants  to  a  stranger,  and 
the  character  of  possession  taken  (hereunder, 
Is  correctly'  stated  as  follows:  'A  convey- 
ance by  one  cotenant  of  the  entire  estate 
gives  ctAor  of  title,  and,  if  possession  la  tak- 
&x  and  the  grantee  claims  title  to  the  whole. 
It  amounts  to  ui  ouster  of  the  cotoiants,  and 
the  possession  of  the  grantee  is  adverse  to 
them'  "—citing  1  Am.  &  Eng.  Ency.  Law  (2d 
Ed.)  p.  806,  and  numerous  authorities  there 
cited.  See.  also.  Brown  v.  Bocquln,  57  Ark. 
97,  20  S.  W.  81S. 

We  tMnk  the  findings  of  the  trial  court 
should  be  sustained,  and  Its  Jn^^ment  Is 
therefore  affirmed. 

Affirmed. 


*Ver  ether  caw  sm  mum  topio  and  Motion  NUUBBR  la  D«e.  Dig.  *  Am.  Dig.  Ktr-Ho.  Btrlw  a  Rw'r  Indasw 
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TEXAS  LnMBBB  M70.  CO.  t.  PBINCm 

(Court  of  CItU  Appeals  of  Texas.  Galmton. 
Jan.  9,  1913.    Rehearioe  Deniod 
Feb.  6,  1913.) 

L  Apfeai,  and  Ebbob  <i  742»)  —  AwiaH- 
HEHTs  or  Bbsob— SumciENCT  OF  Pbeser- 

tAnOM. 

Assignmeat  of  error  to  part  of  a  charge 
will  not  be  considered,  where  the  statement  an- 
der  the  assignment  does  not  show  whether  the 
instruction,  if  erroneous,  was  harmful. 

[Gd.  Not&— For  other  cases,  see  Appeal  and 
Error*  Cent  Dig.  i  3000;  Dec  Dig.  i  712.*] 

2.  APPBAZ.  AND  iBBBQB  (|  1061*)— HaBMLBSB 

Ebbob— Ihstbuctxonb. 

Error  in  an  Instractlon  will  not  anthoriie 
a  reversal,  unless  the  evidence  was  such  that 
the  error  reasonably  tended  to,  and  probablj 
did,  cause  an  improper  verdict. 

lEd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  H  4210,  4^-1224;  Dec  Dig. 
I  1064,*] 

3.  SaUEB    a  88*)--ConnAOT— CONSTBDCnOlf 

--QvsBnon  fob  Jubt. 

A  contract  by  plaintiff  to  famish  mine 
props  to  defendanL  plaintiff  to  pay  the  freight 
"at  2S  cents  per  luO  lbs.,"  and  defendant  to 
pay  tbe  fr^ht  and  charge  plaintiff  therewith, 
the  amount  to  be  deducted  from  the  price,  if 
not  construed  as  an  agreement  by  plaintiff 
merely  to  guarantee  repayment  to  defendant  of 
all  fieight  paid  not  in  excess  of  25  cents  per 
100  pounds,  cannot  be  construed  as  a  matter 
of  law  as  an  agreement  tliat  defendant  should 
chaise  plaintiff  at  that  rate,  regardless  of  what 
the  amount  was,  paid  by  blm. 

[Ed.  Note.— For  other  cases,  see  Saks,  Ocnt 
Dig.  H  24S-260;  Dec.  Dig.  g  8&*] 

4.  Tbiai.  (I  244*)  —  InsiBUonoHs— Fioia- 
nencb  to  Claims. 

An  instruction  reciting  that  it  is  tendered 
by  plaintiff  as  the  general  charge  of  the  court 
and  is  given  to  the  jory  aa  such  is  not  Imprw- 
er  aa  living  undue  prominence  to  plalntifrB 
claims. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gont 
Dig.  H  677-S81;  Dec.  Dig.  |  244.*] 

5.  GoiiFBOHisB  AND  Sbttlbhxht  d  2S*)— In- 

BTBUCnoKS. 

An  instruction  that  defendant  pleaded 
final  and  complete  settlement  of  the  matters  in 
controvert  which  was  denied  by  plaintiff, 
and  that^  if  the  parties  did  make  full  Mttlement 
after  knowledge  by  both  of  all  tiie  facts,  tiien 
plaintiff  conld  not  recover,  was  not  afflrma- 
tively  erroneous. 

[Ed.  Note.— For  otiier  cases,  see  Compromise 
and  Settlement,  Cent  Dig.  |  06;  Dec.  Dig.  t 
28.*] 

Appeal  from  District  Court,  Hardin  Comi- 
ty; L.  B.  Hlghtower,  Judge. 

Action  by  F.  B.  Prince  against  the  Texas 
Lumber  Manufacturing  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

Dies  ft  Parker,  of  Kountce.  and  Gordon 
Bullitt,  of  San  Antonio,  for  appellant  John 
S.  Prince^  of  Athena,  and  John  L.  Uttl^  of 
Kountxe,  for  appellee. 

PLEASANTS,  C.  J.  Ttils  suit  was  brought 
by  appellee  against  appellant  to  recover  the 
som  of  $8,(X18.S7  alleged  to  be  due  Mm  by 
the  defendant  upon  a  contract  of  sale  by 
plaintiff  to  defendant  of  a  lot  of  ties  and 


mining  props  manufactured  plaintiff  out 
of  timber  procured  by  him  from  defendant, 
and  other  sums  alleged  to  be  doe  plaintiff 
under  said  contract,  among  which  was  a 
claim  for  $1,445.89  alleged  to  be  then  due 
for  ties  and  props,  payment  for  which  was 
refused  by  the  defendant  on  the  ground  that 
they  were  not  manufactured  in  accordance 
with  the  specifications  of  tbe  contract 

Tbe  petition  alleges  the  cause  of  action  for 
the  recovery  of  the  $3,018.37  item  as  follows: 
"For  cause  of  action,  plaintiff  alleges  that 
OD  or  about  November,  1908,  plaintiff  enter- 
ed into  an  oral  agreement  with  defendant 
whereby  plaintiff  was  to  chop,  haul,  and  pre- 
pare and  load  on  cars  for  the  defendant  at 
points  in  Hardin  county,  Tex.,  certain  mine 
props  and  ties,  etc.,  for  which  said  timber 
said  defmdant  agreed  to  pay  certain  prices 
alleged  in  said  petition,  etc  It  was  farther 
understood  and  agreed  that  all  mine  props 
were  to  be  Bhl[^>ed  by  defendant  to  Eagle 
Pass,  Tex.,  and  that  plalntUE  was  to  pay  the 
freight  to  Eagle  Pass,  Tex.,  at  25  cents  per 
100  pounds,  and  defendant  was  to  first  pay 
said  freight  and  Charge  plaintiff  therewith  and 
same  was  to  be  deducted  from  the  said  price 
of  mine  pn^s ;  that  plaintiff  understood  and 
believed  2S  cents  per  100  pounds  to  be  the  cor- 
rect freight  from  points  of  shlpmait  to  Eagle 
I^ss,  and  that  said  BgneA  fi^^gbt  rate  was 
intended  to  cover  freight  to  be  paid  to  the 
railways  for  shipping  said  mine  props  as 
welt  as  to  Itmtt  plalntUTs  liabiUty  to  pay 
fright  to  the  sum  menttoned.  Plaintiff  al- 
leges that  vrtilte  defendant  had  the  right  to 
charge  him  with  any  legitimate  freight  not 
exceeding  the  26  cents  per  hundredweight, 
that  It  has  charged  him  with  eqtense  bills 
In  the  sum  ot  abont  ^(,229.48,  which  said 
expense  bUls  onbrace  the  freli^it  actually 
paid,  to  wit,  the  snm  of  $2,211.87,  and  that 
the  remainder  of  said  sum,  to  wit,  S3.018.ll, 
Is  a  wrongful  charge,  and  one  for  no  part  of 
which  plaintiff  was  und^  said  contract  li- 
able to  pay."  Defendant  answered  by  gen- 
eral denial,  and  further  that  by  agreement 
plaintiff  was  shipping  the  mine  props  throu^ 
defendant  as  an  accommodation  to  i^ntlfl, 
that  plaintiff  was  selling  the  timber  to  de- 
fendant out  of  which  to  manufacture  the 
props,  and  that  defendant  was  to  get  returns 
upon  such  shipments,  and  was  to  retain  the 
purchase  price  of  the  timber  and  expense  of 
shipment  and  other  expenses  and  advances 
by  defendant  to  plaintiff,  and  the  freight  at 
the  rate  of  25  cents  per  hundredweight 
The  trial  In  tbe  court  below  resulted  In  ver- 
dict and  Judgment  in  tavor  of  the  plaintiff 
for  the  sum  of  $750.  As  found  by  the  ver- 
dict of  tbe  jury,  $500  of  this  amount  was  for 
"excess  freight  charges,"  and  $250  "for  cull 
props."  The  questions  presented  by  tbe  ap- 
pellant's assignments  affect  only  that  por- 
tion of  the  judgment  awarding  plaintiff  $500 
for  "excess  freight  charges." 
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[1]  Tlie  lint  ■atlgammt  of  wror  and  tbe 
first  imHKMdtloii  mbmltted  thereunder  are  as 
Mloyn:  "Tbe  court  erred  In  that  portion  of 
its  charge  wherein  the  Jury  is  Instructed  as 
follows:  Tbe  plaintiff  aeeSta  to  recover  from 
the  defendant  certain  money  which  he  al- 
leges was  wnfngfallr  diarsed  against  blm 
by  defOidant  as  freight  on  said  props,  and 
nptm  tbls  issue  I  charge  you  that  If  you  be- 
llere  from  the  miAeaee,  It  any.  tbat  tbe 
plaintiff  did  agree  to  pay  the  defendant  25 
cents  per  hundred  pounds  on  all  props  from 
tbe  points  of  shipment  to  the  points  of  des- 
tination without  regard  to  what  the  treigbt 
might  in  fact  be,  then  tbe  plaintiff  cannot  re- 
cover for  such  freight  except  tbe  same  ex- 
ceed the  25  cents  per  hundred  pounds  on 
props  from  tbe  points  of  shipment  to  points 
of  destination,  but  the  plaintiff  is  entitled  to 
recover  all  freight  on  any  car  of  said  props 
in  excess  of  25  cents  per  hundredweight,  if 
any,  but.  If  you  further  find  that  tbe  freight 
rate  of  25  cents  per  hundred  pounds  was 
Intended  to  cover  freight  actnally  paid  not 
to  exceed  the  actual  freight  rate,  then  plain- 
tiff is  entitled  to  recover  from  defendant  for 
any  freight  charged  against  blm,  if  any,  in 
excess  of  any  freight  actually  paid.  If  any, 
and  the  burden  of  proof  Is  on  the  defendant 
to  sbow  tbat  the  expense  hills  so  charged 
against  plaintiff  as  freight  on  said  iwops 
were  proper  charges.* " 

First  proposition:  "The  burden  Is  upon  the 
party  holding  the  affirmative  of  tbe  Issue, 
and  a  charge  instructing  the  jury  otherwise 
is  reversible  error."  Tbe  statement  under 
this  proposition  contains  only  a  copy  of  tbe 
portion  of  i^aintlff's  petition  before  set  out 
and  a  general  statement  of  the  anbstance  of 
d^eudant's  answer.  There  is  no  stat^ent 
of  any  fact  shown  by  the  evidence,  nor  any 
statement  tbat  the  evldoice  raised  any  Issue 
on  tbe  question  of  tbe  amount  of  freight 
charged  plaintiff  by  tbe  defendant 

[2]  Upon  this  statement  we  do  not  think 
the  assignment  and  propMltlon  abonld  be 
sustained.  Conceding,  for  the  sake  of  argu- 
ment, tbat  upon  tbe  case  made  by  the  plead- 
ings the  charge  erroneously  placed  the  burden 
of  proof  upim  the  defendant,  if  the  evidence 
was  not  confllctliv  npon  the  Issue,  but  estab- 
lished b^ond  controversy  tbat  tbe  defend- 
ant had  made  excessive  freight  charges 
against  plaintiff  to  the  amount  found  by  the 
jury,  such  error  in  the  charge  would  be 
harmless.  From  the  statement  following  this 
proposition,  we  cannot  tdl  whether  <«  not 
the  charge,  If  erroneous,  was  harmful,  and 
no  error  In  a  charge  will  authorize  the  set 
ting  aside  of  the  verdict  of  a  Jury  and  the 
Judgment  rendered  thereon,  unless  the  evl- 
doice  in  the  case  was  such  that  the  error  In 
the  diarge  was  reasonably  calculated  to 
cause,  and  probably  did  cause,  the  rendition 
of  an  Improper  verdict  Unkss  an  assign- 
ment of  error  complaining  ot  an  erroneous 
Instructloii  to  the  Jury  Is  followed  by  a  snffl- 


dent  statraeat  of  the  facta  to  enaUa  the  ap- 
pellate court  to  say  that  the  error  In  the 
charge  was  probably  harmful,  such  asslgu- 
raoit  foils  to  present  any  ground  for  revws* 
tag  the  Judgment  of  the  trial  court  M/pA- 
late  oonrts  are  not  anttaorlsed  to  nrerse  a 
Jndgmoit  fior  abstract  errors  In  the  charge 
of  the  trial  court,  and  we  cannot  say  from 
tbe  Btatouent  under  this  assignment  tbat  the 
error  complained  of  was  material,  or  was 
calculated  to  influence  the  Jury  in  reaching 
a  verdict  We  do  not  think  tbls  court  should 
be  required  to  go  through  tbe  statement  of 
facts  In  order  to  ascertain  whether  the  state 
of  the  evidence  was  such  that  the  charge 
upon  tbe  burden  of  proof  was  probably  harm- 
ful to  the  appellant,  bat  tbe  statement  un- 
der the  assignments  should  be  sufflcient  to 
enable  the  court  to  determine  that  question. 
This  is  tbe  rule  adopted  by  onr  Supreme 
Court  as  to  the  sufficiency  of  assignments  in 
an  application  for  writ  of  error  to  that 
court  (rule  6a  for  the  Supreme  Court),  and 
we  can  see  no  reason  for  not  applying  this 
rule  to  assignments  presented  in  this  court 

[3]  Under  the  second  proposition  submit- 
ted under  this  Assignment  appellant  con- 
tends that  the  charge  was  erroneous  because 
both  the  pleadings  and  evidence  show  that 
plaintiff  agreed  to  pay  20  cents  per  100  pounds 
freight  charges  on  the  timber,  and  therefore 
tbe  issne  as  to  what  rate  of  freight  plaintiff 
agreed  to  pay  should  not  have  been  submit- 
ted to  the  Jury.  This  contention  is  without 
merit  If  tbe  contract  alleged  and  shown 
by  the  testimony  should  not  be  construed  as 
only  an  agreement  by  plaintiff  to  guarantee 
the  r^yment  to  defendant  of  all  freight 
paid  by  It  not  in  excess  of  26  cents  per  100 
pounds,  It  'certainly  cannot  as  a  matter  of  law 
be  construed  as  an  agre^ent  that  defendant 
should  charge  him  with  25  cents  per  100 
pounds  for  freight,  regardless  of  what  amount 
was  paid  by  It  Defendant,  at  most,  can  only 
claim  that  the  contract  is  ambiguous  in  this 
regard,  aqd  there  was  ample  evidence  to  ms- 
taln  plalntUTs  contmtlon  as  to  what  Oie 
parties  Intended  by  the  contract 

The  third,  fourth,  and  Otth  propodttona 
submitted  under  tbe  assignment  are  without 
merit,  and  are  overruled  wlthoi^  discussion. 

[4]  The  second  assignment  of  error  com- 
plains <^  the  charge  on  tbe  ground  that  It 
was  prepared  by  the  attorney  for  plaintiff, 
and  tiiat  the  court  In  submitting  the  tbarge 
Informed  the  Jury  Oat  "tills  charge  Is  toi- 
dered  by  plaintiff  as  the  general  ebarge  of 
the  court,  and  Is  given  to  t^e  Jury  as  such." 
We  can  see  no  force  In  appellanlfs  contention, 
that  this  statement  In  tba  charge  was  a  vio- 
lation of  the  rule  which  prohlMts  the  trial 
court  from  giving  undue  prominence  In  bis 
charge  to  tbe  dalms  of  dther  party  to  tlie 
suit  We  think  this  eontaitlfm  Is  wholly  nn- 
t^able,  and  the  asslgnmait  cannot  be  sos- 
talned. 

11 J  The  third  naUparamt  la  as  foUowa: 
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"Tbe  court  erred  In  Imtructlnc  the  Jury  u 
follows:  'DefeDdant  pleads  final  and  com- 
plete settlement  between  It  and  plaintiff  with 
reference  to  the  matters  in  controversy.  This 
the  plaintifr  denlee.  Now,  if  yon  find  from 
the  evidence  that  plaintiff  and  defendant  did 
make  a  full  and  complete  settlement  of  all 
matters  in  controTersy,  and  said  settlement, 
If  any,  was  made  after  a  knowledge,  by  both 
parties,  of  all  the  facts,  then  plaintiff  can- 
not recoTer.' "  There  is  no  affirmative  error 
in  this  charge.  If  tbe  Jury  found  the  facts 
to  exist  as  stated  in  the  charge,  they  were 
correctly  instrncted  that  plaintiff  could  not 
recover.  If  tbe  defendant  was  entitled  to 
a  Todiet  upcm  proof  of  other  or  only  a  part 
of  tbe  facts  stated  In  the  charge,  it  should 
have  requested  the  court  to  so  Instruct  tbe 
Jury,  and,  bavlng  made  no  such  requeB^  can- 
not complain  of  the  chaige  given. 

Tbe  fourth  and  fifth  assignments  complain 
of  tbe  verdict  on  the  ground  that  it  is  not 
supported  by  tbe  evidence.  There  is  soffl- 
<imt  evldoiee  in  tbe  record  to  sustain  a 
larger  verdict  than  that  found  by  the  Jury. 

We  find  no  reversible  error  preaoited 
appellant's  brief,  and  the  Judgment  of  tbe 
court  below  la  affirmed. 

Affirmed. 


LOUISIANA  ft  TBXAS  LUMBER  CO.  r.  AL- 
EXANDER et  al. 
(Court  of  Ovil  Appeals  of  Texas.  Galveston. 

Jan.  21, 1918.) 
Adtebse  Possession  <S  50*)— IimRBUPnoK— 

ATTOBmCBnV  TO  Alf OTHX8. 

Generally,  continuity  of  posBesiion  of  an 
adverse  claimant  is  not  broken  by  the  attorn- 
ment  of  hla  tenant  to  another  without  his  knowl- 
e^  or  consent;  but  the  rule  does  not  app^ 
when  the  attornment  is  to  tiie  owner  of  the 
property,  and  was  obtained  by  him  wlthont 
any  notice  that  tbe  person  in  poseession,  who 
attorns,  is  bedding  under  one  daiming  adverse- 
ly to  Um. 

[Ed.  Note.— For  other  caies,  see  Adverse  Pos- 
session. Gent  Dig.  H  2S6-261;  Dec.  Dig.  | 
SO,*I 

Appeal  from  lUatrict  Court,  Houston  Oonn- 
ty;  B.  H.  Oardnw,  Jn^e. 

TreapsBB  to  try  title  by  tbe  Lonlalana  ft 
Tuas  LumbOT  Company  a^inst  T.  J.  Alex- 
ander and  others.  From  the  Judgment,  plain- 
tiff anroils*  Affirmed. 

Xnnn  ft  Nunn,  of  Crockett,  for  appellant. 
Madden  ft  Bails  and  Adams  ft  Tonng,  all  of 
CroAett,  for  appellees. 

PUBASANTS,  a  J.  This  la  an  action  of 
trespass  to  try  title  brought  by  appellant 
against  tbe  Southern  Pine  Lumber  Company 
to  recover  the  title  and  poeoeqglon  of  a  tract 
of  60  •/]«  acres  of  land  on  the  Pedro  Miran- 
da one-third  league  surv^  in  Houston  coun- 
ty. The  defendant  lumber  company  disclaim- 
ed as  to  an  undivided  one-half  of  said  land, 
and,  as  to  tbe  remaining  one-half,  answered 


by  plea  of  not  guilty  and  pleas  of  limitation 
of  three,  five,  and  ten  years.  It  also  Im- 
pleaded its  vendor,  the  appellee  T.  J.  Alex- 
ander, on  bis  covffliant  of  warranty.  The 
defendant  Alexander  answered  by  plea  of 
not  guilty,  and  also  adopted  the  answer  and 
pleas  of  the  lumber  company.  The  trial  of 
the  cause  in  the  court  below  with  a  Jnry  re- 
sulted In  a  verdict  and  Judgment  In  favor  of 
the  plaintiff  for  one-half  of  the  land,  and  in 
favor  of  the  defendants  for  the  other  half. 

The  evidence  shows  that  plaintiff  holds  a 
regular  chain  of  title  to  the  land  in  contro- 
versy, and  Is  entitled  to  recover,  unless  G.  S. 
Rosser,  under  whom  defendants  claim,  ac- 
quired title  thereto  under  tbe  ten  years*  stat- 
ute of  limitation.  Upon  the  issue  of  limita- 
tion, the  following  facts  are  shown  by  the 
evidence:  In  S^tember,  1896,  J.  E.  Bean 
and  wife  conveyed  the  land  by  deed  to  G.  8. 
Rosser.  In  the  fall  of  that  year,  after  his 
purchase  of  the  land,  Rose^  opened  a  field 
thereon  of  about  14  acres.  He  began  culti- 
vating this  field  in  1895,  and  It  was  culti- 
vated each  and  every  year  thereafter,  either 
by  Rosser  or  by  tenants  holding  under  him, 
until  Rosser's  death  in  1907,  except  tbe 
years  1904  and  1905,  during  wblcb  It  was 
used  for  a  pasture  by  A.  C.  Compton,  who 
held  under  Rosser.  On  July  17,  1907,  M.  A. 
Rosser,  the  surviving  wife  of  G.  S.  Rosser, 
conveyed  an  undivided  one-half  of  tbe  land 
to  appellee  T.  J.  Alexander,  and  in  August, 
1907,  Alexander  conveyed  thla  one-half  In- 
terest to  tbe  appellee  lumber  company.  G.  S. 
RoBser  rendered  the  lai^  for  taxes,  and  paid 
tbe  taxes  thereon  for  the  years  lb96  to  iSOO, 
inclusive,  and  It  was  rendered  In  his  name, 
and  the  taxes  Hieretm  paid  for  him  by  bis 
son,  G.  S.  A.  Rosser,  for  the  yearn  1901  to 
1907,  Inclnslvew 

G.  SL  Uoeaex  never  lived  on  the  land,  but 
bad  his  home  on  an  adjoining  tract  It  Is 
not  cl»r,  from  the  evidence,  that  any  one 
ever  lived  on  this  place ;  but,  as  before  stat- 
ed, the  field  thereon  was  cultivated  by  Ros- 
ser or  a  toiant  under  blm  each  year  from 
188S  to  1903,  Inclusive.  In  1904  and  1905 
A,  0.  Compton,  under  an  agreement  with 
Rosser,  beld  possession  of  the  land  and  nsed 
it  for  a  pasture  for  his  horses.  He  testified 
that  Rosser  agreed  that  he  could  pasture  bis 
horses  on  the  land  if  Iw  would  ke^  tbe 
fences  up  Inclosing  It,  and  that,  under  this 
agreement,  he  k^t  the  fences  up  and  naed 
tbe  land  during  said  yean  as  a  pasture  for 
bis  two  or  three  head  of  horses.  The  field 
was  cultivated  In  1906  by  a  tenant  under  Ros- 
ser. After  his  purchase  from  Bean,  in  1895, 
Rossw  at  all  ttmea  dalmed  the  land,  and 
bis  claim  was  open  and  notorlona 

Under  appropriate  assignments  of  error, 
appellant  contends  that  the  evidence  was  not 
sufficient  to  show  that  G.  S.  Rosser  acquired 
title  to  the  land  under  tbe  ten  years'  statute 
of  limitation:  First,  because  the  use  of  the 
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land,  during  the  yean  1004  and  1905,  by  A. 
O.  Compton  for  pasturage  of  two  or  three 
head  of  horses  under  his  agreement  with 
Rosser  to  so  use  the  land,  and  in  considera- 
tion of  such  use  to  keep  the  fences  on  the 
land  In  repair,  was  not  sufficient  use  and 
enjoyment  of  the  land  to  meet  the  require- 
ments of  the  ten  years'  statute  of  limita- 
tion; second,  because,  during  the  occupancy 
of  the  land  by  Mat  Coleman,  a  traiant  of 
Rosser,  he  executed  a  contract  of  lease  of 
the  land  for  the  year  1900  from  Mr.  Durst, 
the  agent  of  appellant's  vendors,  and  there- 
by the  adverse  possession  of  Rosser  through 
his  said  tenant  was  broken ;  third,  because 
the  adverse  possession  and  claim  of  Rosser 
was  broken  by  a  letter  written  by  his  son, 
G.  S.  A.  Rosser,  to  appellant's  agent  In  1899, 
acknowledging  that  bis  father  bad  no  title, 
and  offerh^  to  purchase  the  place  for  him. 
None  of  these  contentions  can  be  sustained. 
The  statute  does  not  prescribe  the  character 
of  the  use  of  the  land  necessary  to  constltnte 
advene  possession;  and,  when  Its  occnpancy 
is  evidenced  by  improvements  placed  there- 
on,  any  continued  visible  use  of  the  land  Is 
sufBcient  to  constltnte  a4vene  possession  to 
the  extent  of  the  claim,  as  shown  by  the  In- 
dosnre  or  the  deed  under  which  the  claim 
is  asserted.  Its  use  for  pasturage  is  Just  as 
visible  as  its  cultivation;  and  the  number 
of  animals  pastured  thereon  is  ImmateriaL 
We  think  it  dear  that,  in  an  inclosnre  as 
small  as  this,  the  pasturage  of  two  horses  la 
a  vlaible  appropriatiou  and  use  of  the  land, 
and  meets  the  requirements  of  the  statute. 

The  facts  npon  which  ^Wellant's  second 
contention  is  based  are  as  fiiUows:  Slat 
Coleman  rented  the  land  from  Q.  S.  Rosser 
for  the  year  190a  In  December,  U89,  after 
he  had  moved  on  the  land  as  Rosser's  ten- 
ant, Mr.  Dust,  the  i^ent  of  appellanf  a  vm- 
don,  who  was  looking  after  the  lands  of  hla 
prindpalB  and  seeing  that  squatters  were 
removed  therefrom  or  acknowledged  tenancy 
under  tlie  owners,  obtained  tram  Coleman 
the  following  Instmmeut:  "State  of  Texas, 
Connty  of  Houston.  This  agreement  wit- 
nesseth :  That  I.  Mat  Coleman,  have  leased 
and  rented  from  John  Dnnt,  agent  for  the 
owners,  all  ttiat  part  of  land  situated  on  the 
P.  Miranda  one-third  league  grant,  dtuated 
in  Houston  connty,  Texas,  known  as  the  'G. 
S.  Rosser  place,*  and  b^ng  all  of  the  land, 

consisting  of    acres  on  said  grant, 

whidi  was  sold  by  John  E.  Bean  to  G.  S. 
Rosser.  I  agree  to  protect  the  timber  on 
said  land,  and  not  to  use  any  timber,  eniept 
for  necessary  firewood  around  said  premises. 
I  also  agree  not  to  use  or  cut  any  of  the 
pine  saw  timber  or  any  other  timber  whtdi 
could  be  used  for  commercial  purposes,  and 
I  acknowledge  that  I  am  holding  the  said 
place  as  the  tenant  of  said  John  Durst,  agent 
for  the  owners,  and  agree  to  deliver  up  pos- 
sesalon  of  the  same  on  the  Ist  day  of  De- 
cember, 1900,  or  whenever  thereafter  the 


same  may  be  demanded.  In  consideration 
for  this  lease,  I  agree  to  pay  said  Durst, 
agent,  one  dollar,  and  to  protect  the  timbw, 
as  above  stated.  •  Witness  my  band,  this  the 
29th  day  of  December,  im  [Stgned]  M.  P. 
Coleman." 

Durst  testlfled  that  he  did  not  know  that 
Coleman  was  on  the  land  as  the  tenant  of 
Rosser,  but  understood  that  the  land  was 
claimed  by  J.  E.  Bean  and  by  Coleman ;  that 
be  went  to  see  Bean,  and  he  renounced  bis 
claim  to  the  land,  but  requested  that  be  let 
Coleman  occupy  the  place  for  the  year  1900, 
and  that  he  agreed  to  do  this  if  Coleman 
would  lease  from  him;  and  that  he  then  saw 
Coleman,  and  procured  the  execntlon  of  the 
agreement  above  set  out  This  agreement 
was  writtoi  by  Dnnt 

Rosser  was  nerer  informed  and  never 
learned  that  Coleman  had  repudiated  his  ten- 
ancy under  him,  and  never  knew  anything 
about  the  agreement  made  by  Coleman  with 
Durst  We  do  not  think  the  lease  of  the 
land  by  Coleman  from  Durst  In  these  cir- 
cumstances affected  his  relation  to  his  land- 
lord. Coleman  and  his  possession  continued 
to  be  Rosser's  possession  and  adverse  to  that 
of  the  owner.  The  weU-settled  general  rule 
Is  that  the  continuity  of  possession  of  an 
adverse  claimant  Is  not  brokoi  by  the  at- 
tomm«it  of  hla  tenant  to  another,  without 
bis  knowledae  or  consent  1  Cyc.  1022.  We 
are  not  prepared  to  say  tbaX  this  rule  shouia 
apply  yrhea  the  attornment  is  to  the  owner 
of  the  property,  and  is  obtained  bim  with- 
out any  notice  that  the  poson  in  possession, 
who  makes  the  attornment,  la  holding  under 
one  clainring  adverse  to  blm. 

In  order  to  perfect  hla  title  by  UmitatliHi, 
tlie  adTOTSe  daimant  of  land  must  give  con- 
tinuous notice  of  his  cdaim  1^^  a  visible  oc^ 
cupan^  and  appropriation  of  the  land  for 
the  time  prescribed  by  the  statute.  Be 
must  in  this  way  keep  his  flag  contlnnonaly 
flying ;  and  while  be  may  do  tlUa  1^  tenant, 
if  such  tenant  lowws  the  flag  by  attorning  to 
the  owner,  who  acts  in  good  laltii  and  without 
notice  that  the  person  In  possession,  wlio  at- 
torns to  him,  la  the  tenant  of  an  adverse 
claimant,  It  may  be  that  such  attornment 
would  break  the  continuity  of  the  adverse 
idalmanfs  possession.  It  would  seem  that 
In  such  case  the  owner  has  done  all  that 
oonld  be  required  of  blm  to  protect  his  pos- 
session, and  that  the  advttse  claimant,  who 
trusted  his  tenant  to  assert  his  claim  fOr 
blm,  should  suffer  the  consequences  of  his 
agent's  tnfldellty. 

We  are  not,  however,  required,  upon  the 
facts  before  stated,  to  determine  this  ques- 
tion. It  Is  clear  from  these  facts  that  Durat, 
who  represented  the  owner  In  secnrlng  Cole- 
man's attornment  had  knowledge  of  facts 
which  were  sufficient  to  charge  him  with  no- 
tice that  Coleman  was  holding  under  Ros- 
ser. He  testified  that  he  prepared  the  lease 
which  was  executed  by  Col«aaa  This  lease 
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deMrlbed  tbe  land  u  tlw  Boner  lAace,  and 
recites  that  It  was  sold  by  J.  B.  Bean  to  O. 
8.  Bman.  Knowing  these  facts,  be  will  not 
be  heard  to  say  that  he  did  not  know  lliat 
0.  8.  Roeser  claimed  the  land;  and  It  1b 
dear  that  any  reasonable  inquiry  on  his  part 
would  have  oiabled  blm  to  ascertain  that 
Coleman  was  holding  nnd^  Bosser.  In  these 
drcomstances,  we  think  his  procnronent  of 
Coleman's  attornment,  made  without  the 
knowledge  of  Rosaer,  did  not  attect  the  ctm- 
tinnity  of  Bosser's  adverse  posses^u. 

The  eridence  shows  that  the  letter  written 
by  O.  S.  A.  Bosflffl  to  Durst,  offering  to  buy 
the  land  for  his  father,  O.  S.  Bosser,  was 
written  wtthont  authority  from  the  said  Bos- 
BCT.  The  writer  of  the  letter  testified  that 
be  had  no  anthorlty  from  his  father  to  write 
the  letter,  and  that  his  father,  when  he 
learned  some  time  afterwards  that  sach  a 
letter  had  been  written,  upbraided  htm  for 
writing  it,  and  told  him  that  he  owned  the 
land,  and  would  not  purchase  It  from  any 
one.  The  Issue  of  the  authority  of  O.  8.  A. 
Bosser  to  write  the  letter  was  submitted  to 
the  Jury,  and  tbe  verdict  Is  amply  sustained 
by  the  evidence. 

What  we  have  said  disposes  of  all  the  ma- 
terial qnestions  presented  In  appellant's  brl^. 
We  have  considered  all  of  the  assignments 
of  error,  and,  in  our  opinion,  none  of  them 
Bbonld  be  sustained.  It  follows  that  the 
Judgment  of  the  court  below  must  be  affirm- 
ed, and  it  has  been  so  ordered. 

Afflrmad. 


ALEXANDEB  et  sL  T.  LOUISIANA  &  TEX- 
AS LXTHBBB  CO. 

(Covrt  of  OivD  Appeals  of  Texas.  Galveston. 
Jan.  7,  1913.   Rehearing  Denied 
Feb.  6,  1»13.) 

1.  APFEAI.  AHO  EBBOB  (S  781*)— ASSIGMHBNTS 
OF  BiBBOB— SomOIBNCT. 

Assignments  of  error  that  the  verdict  is 
contrary  to  the  law,  that  it  is  not  supported  by 
the  evidence,  and  that  it  is  contrary  to  tbe 
creat  preponderance  of  tlie  evidence  are  too 
general  to  be  reviewable. 

[Bid.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  If  3017-3021;  Dec.  Dig.  | 
731.*J 

2.  Nkw  Tbial  (1 128*)— Gbounos  or  Motion 
— SnmciBNCT. 

Under  district  and  county  courts  rate  68, 
gronnds  of  motion  for  new  trial  that  the  ver- 
dict is  contrary  to  the  law,  that  it  is  not  sup- 
ported by  the  evidence,  and  that  It  is  contrary 
to  the  great  preponderance  of  the  evidence  are 
too  general  to  be  considered  by '  the  district 
court. 

[Ed.  Note.— Fop  other  cases,  see  New  Trial, 
Cent.  Dig.  H  2S7-262;  Dec.  Dig.  {  128.*] 

3.  Appeal  and  Bbbob  (|  1002*)— Bbtiew  — 
tsboicz^onolusivbnebb. 

A  verdict  on  conflicting  evidence  win  not 
be  disturbed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Api»eal  and 
Error,  Cent.  Dig.  H  393^^3^;  Dec.  Dig.  | 
1008.*] 


Appeal  from  District  Court,  Houston  Coun- 
ty; B.  H.  Gardnw,  Jn^^ 

Action  by  tlu  LonlBiana  &  Toas  Lombet 
Company  against  T.  J.  Alexander  and  oth- 
ers. Judgment  tot  idaintUt,  and  defendants 
appeal  Afilrmed. 

Madden  &  Ellis  and  Adams  ft  Young,  all 
of  Crocltett,  tor  appellants.  Nnnn  ft  Nnnn, 
of  Crockett,  for  appellee. 

BBBSE,  J. .  This  Is  an  action  of  trespass 
to  try  title  by  the  Louisiana  ft  Texas  Lum- 
ber Company  against  the  Southern  Pino 
Lumber  Company,  Joe  Adams,  R.  J.  Mosely, 
and  E.  B.  Bennett  to  recover  a  section  of 
land  in  Houston  county.  Hie  Southern  Pine 
Lumber  Company  disclaimed  as  to  all  the 
land  sued  for,  except  one  tract  of  160  acres 
and  an  undivided  Interest  of  110  acres  in  an- 
other tract  of  the  section,  and  also  except  as 
to  the  standing  timber  on  60  acres  adjoin- 
ing said  110  acres,  as  to  which  It  pleaded  the 
general  issue  and  the  statute  of  limitations 
of  five  and  ten  years.  Alexander  pleaded  the 
general  issue,  and  adopted  the  answers  of 
his  codefendant,  the  Southern  Pine  Lumber 
Company,  in  so  far  as  applicable.  Mosely 
pleaded  the  general  Issue  and  the  statute  of 
limitations  of  five  and  ten  years.  He  also 
prayed  to  have  corrected  the  deed  from  him- 
self to  Joe  Adams,  as  to  which  latter  plea 
the  Louisiana  ft  Texas  Lumber  Company  in- 
terposed the  defense  of  estoppel  and  tbe 
statute  of  limitation  of  four  years.  Bennett 
pleaded  the  general  Issue  and  the  statute  of 
limitations  of  five  and  ten  years,  and  sought 
to  have  corrected  certain  alleged  mlstalies  in 
his  deed  to  Alexander,  as  to  which  latter 
plea  the  Louisiana  ft  Texas  Lumber  Com- 
pany pleaded  estoppel  and  the  statute  of  lim- 
itations of  four  years.  So  far  as  the  record 
shows,  no  answer  was  filed  by  the  defendant 
Joe  Adams.  The  foregoing  statement  of  the 
pleadings  is  sufficient  for  the  purpose  of  dis- 
posing of  the  issues  presented  on  this  appeal. 
Upon  the  trial,  the  court  charged  the  Jury 
to  return  a  verdict  for  the  plaintiff  unless 
they  found  for  the  defendante  or  some  of 
them  for  all  or  some  portion  of  the  land 
under  their  plea  of  the  statute  of  limita- 
tion of  ten  years,  as  to  which  they  were  spe- 
dflcally  instructed  in  the  charge.  The  Jury 
returned  a  g^eral  verdict  for  plalntllf  for 
all  the  land  sued  for,  upon  which  Judgment 
was  rendered  from  which,  their  motions  for 
a  new  trial  having  been  overruled,  all  of  the 
defendants  appeal. 

No  objection  Is  made  to  that  part  of  the 
charge  instructing  tbe  Jury  to  find  for  the 
plalntlft  unless  Its  title  as  to  all  or  some  of 
the  defendante,  and  as  to  all  or  some  of  the 
land,  was  defeated  by  their  defense  of  the 
ten  years*  statute  of  Hmltatlon.  We  find,  as 
a  amduston  of  fact,  that  the  a^llee  was 
the  owner  of  all  the  land  sued  for,  and  enti- 
tled to  recover  the  same,  unless  its  right  was 
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defeated,  as  charged  I17  tbe  court,  by  the  de- 
fense of  the  statute  of  limitation  ot  ten 
years.  As  to  this  issue,  we  have  examined 
the  evidence  with  great  care,  especially  so 
In  view  of  the  fact  that  the  aBsignments  of 
error  present  the  single  issue  of  the  suffi- 
ciency of  the  evidence  to  support  tbe  verdict. 
As  a  result  of  such  examination,  we  find, 
as  a  conclusion  of  fact,  that  none  of  the  de- 
fendants were  shown  by  the  evidence  to  have 
had  such  possession  and  occupation  of  the 
land  sued  for,  or  any  part  thereof,  as  to 
give  title  to  the  land,  or  any  part  of  it,  un- 
der the  ten  years'  statute  of  limitation.  This 
finding  is  made  in  consideration  of  the  ver- 
dict of  the  Jury,  which  Is  sufficiently  support- 
ed by  tbe  evidence.  It  would  serve  no  use- 
ful purpose  to  enter  upon  a  discussion,  in 
making  these  conclusions  of  fact,  of  the  evi- 
dence upon  these  issues.  See  the  case  of 
Nowlln  V.  Hall,  97  Tex.  443,  79  S.  W.  806. 

[1,  2j  The  first  assignment  of  error  ia  that 
the  verdict  Is  contrary  to  law.  The  second 
Is  that  It  is  not  supported  by  the  evidence ; 
and  the  third  Is  tlut  the  verdict  Is  contrary 
to  the  great  pre[>onderauce  of  the  evidence, 
especially  as  to  Mosely  and  the  Southern 
Pine  Lumber  Company.  Appellee  objects  to 
the  consideration  of  these  assignments  as  too 
general,  and  the  objection  must  be  sustained. 
As  was  said  In  Wilson  &  Martin  v.  Lucas,  78 
Tex.  294,  14  S.  W.  690.  these  assignments, 
taken  singly  or  all  together,  amount  to  no 
more  than  saying  that  the  verdict  is  contra- 
ry to  the  law  and  the  evidence,  and  are 
tberefore  too  general  to  entitle  them  to  con- 
sideration. White  V.  Wadington,  78  Tex. 
160,  14  S.  W.  296;  Degener  v.  O'Leary,  85 
Tex.  171,  19  S.  W.  1004;  Bennett  v.  La.  & 
Tex.  Lumber  Co.,  148  S.  W.  1190.  These 
objections  to  the  verdict  are  stated  In  the 
same  general  terms  in  the  motion  for  a  new 
trial,  and,  under  rule  68  for  the  district  and 
county  courts,  were  not  entitled  to  be  con- 
sidered by  tbe  district  court. 

[8]  The  fourth  and  fifth,  asslgnmenti  of  er- 
ror are  presented  togeth^.  They  challenge 
the  sufficiency  of  the  evidence  to  support  the 
Terdlct  as  to  about  16  acres  in  tbe  Richard- 
son tract,  and  about  18  or  20  acres  in  the 
Allen  Rodgers  tract,  actually  inclosed  and 
cultivated  by  the  d^Ssndant  Uosely,  and  also 
as  to  a  tract  of  10  acres  actually  inclosed 
and  cultivated  by  defendant  Bennett  The 
evidence  on  these  issues  was  conflicting. 
Some  of  it  tended  to  show  that  Bennetts  In- 
closura  was  upon  a  tract  of  land  btfonging 
to  him  or  his  wife,  adjoining  the  survey  sued 
for,  and  did  not  extend  over  tbe  line  be- 
tween the  two,  except  possibly  so  as  to  in- 
clude a  portion  of  tliis  surrey  so  small  as  to 
be  negligible  under  tbe  doctrine  of  "de  mini- 
mis." As  to  the  Mosely  claim  of  actual  in- 


cIoBure,  the  evidence,  as  presented  by  the 
statement  of  facts  and  the  briefs,  is  so  con- 
fusing, uncertain,  and  indefinite  that  we  can- 
not say  tiiat  the  Jury  erred  in  finding  against 
his  claim.  This  part  of  Mosely's  claim  seems 
to  have  been  supported  by  his  own  testimony 
alone.  Our  conclusion,  after  a  careful  ex- 
amination of  the  entire  evidence,  as  present- 
ed by  tbe  statement  of  facts,  ia  that  the  ver- 
dict is  sufficiently  supported  by  the  evidence 
in  regard  to  the  claims  of  the  defendants 
Mosely,  the  Southern  Pine  Lumt>er  Company, 
and  Bennett,  as  to  the  lands  in  actual  In* 
closure.  The  fourth  and  fifth  assignments  of 
error  are  therefore  overruled. 

Although  we  have  not  considered  the  first, 
second,  and  third  assignments  of  ^or,  for 
the  reasons  stated,  our  conclusions  of  fact 
from  tbe  evidence  necessarily  dispose  of  the 
same  contrary  to  appellants'  contention. 
Finding  no  error,  the  Judgment  is  affirmed. 

Affirmed. 


OREGOBT  et  aL  v.  HOUSTON  OIL  GO.  OT 
TEXAa 

(Court      ClvU  Appeals  of  Texas.  Oalvestcm. 

Jan.  16,  1913.) 

Appeal  and  Ebror  (|  100*)— Dsoibions  Rx- 

VIEWABLE— BEFUSAL  TO  DiSSOLVB  TlMPQ- 

BABT  Injunction. 

While  Rev.  Civ.  St.  1911.  art  4644.  ex- 
pressly aatborizes  appeals  from  orders  or  jud^ 
meats  granting,  refusing,  or  dissolving  tempo- 
rary injunctions,  no  appetl  Ues  from  an  order . 
refusing  to  dissolve  such  an  Injonctioo. 

[Ed.  NotC^For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  H  670-680;  Dee.  Dig.  I 
100.*] 

Appeal  from  District  Court,  Hardin  Coun- 
ty; L.  B.  Hightower,  Judge. 

Action  between  J.  S.  Gr^ry  and  others 
and  tbe  Houston  Oil  Company  of  Texas. 
From  an  order  refusins  to  dissolve  a  tempo- 
rary injunction.  J.  S.  Gregory  and  others  ap- 
peal,  ^peal  dismissed. 

B.  L.  Aycodc,  of  Eonntie^  for  appeUanta. 

McMBANS,  3.  This  is  an  anieal  from  an 
order  of  tlie  district  Judge  of  tbe.  Ninth  Judl- 
dal  district  In  chambers,  reusing  to  dis- 
solve a  tonporary  InJuiuAion  tberetofiDre 
granted  by  htm.  Our  statatas  aUow  appeals 
from  orders  or  Jud^ents  granting  refusing, 
or  dissolving  temporary  Injnnctlona.  Revis- 
ed Statutes  1911,  art  4644.  No  provi^n 
Is  made  for  an  appeal  from  an  ordn  lef nsins 
to  dissolve  .a  temporary  injunction,  and,  in 
the  absence  of  statutory  authority  therefor, 
an  appeal  from  such  an  order  does  not  lie. 
We  are  therefore  without  Jurisdiction  to  en- 
tertain this  appeal,  and  the  same  is  hereby 
dismissed. 
Dismissed. 
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TEINITT  *  B.  V.  BT.  CO.  t.  McCUNB. 

(Court  of  CItU  Appeals  of  Texaa.  Dallai. 

Feb.  15, 1918.) 

1.  CoitTIHUAHCB  (t  26*)  — DB>IIAI.~I>iaoaK- 

TioNABY  Ruuna. 

The  denial  of  defeodant'i  appHcadon  for 
continuance,  sougbt  because  of  toe  abaence  of 
a  witness  in  its  employ  who  had  promised  to 
attend  but  was  detained  by  his  wife's  sickness, 
waa  not  an  abuse  of  discretion,  where  defend- 
ant made  do  effort  to  tahe  the  witness'  deposi- 
tion, though  be  had  ample  time  to  do  so  after 
■ervice  and  before  trial. 

[Ed.  Note.— For  otlier  cases,  see  Continuance, 
Cent.  Dig.  H  74r^i  Dec.  Dig.  {  26.«] 

2.  Affbal  and  Ebbob  Q  1063*)— Withdbaw- 
AL  or  EfViDXNCB— Cube  or  Bbbob. 

In  a  passenger's  action  for  injuries,  an  In- 
struction withdrawing  evidence  relative  to 
plaintiff's  reputation  for  sobriety  cured  the  er- 
ror iu  admitting  it 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  {8  4178-4184;  Dec  Dig.  i 
1063.*J 

&  £nDENf»  ^  063*)  —  BXPEBTS  —  EXAUINA- 
TION— HTPOTnETICAL  QUESTION. 

A  hypothetical  question  was  not  improper 
because  it  did  nut  embrace  precisely  the  lan- 
guage of  the  evidence,  where  it  gave  substan- 
tially what  the  evidence  showed. 

[Ed.  Note. — ^For  other  cases,  see  Evidence, 
Cent  Dig.  H  286»-2374;  Dee.  Dig.  |  66S.*] 

4.  TaiAt  d  298*)— iNBTBuonorrB—OuBE  or 
Ebbob. 

In  a  passenger's  action  for  injuries,  an  in- 
struction tliat  "contributory  negligence  is  such 
an  act  or  omission  on  the  part  of  the  person 
injured  as  an  ordinarily  prudent  person  would 
not  have  doae  or  would  not  have  omitted  to  do, 
•  *  •  which  *  •  •  contributed  to  bring 
about  that  iujui7i"  was  cured  by  other  correct 
instmetiotts  spedncally  telling  the  Jury  to  find 
for  defbndant  if  plaintiff  failea  to  use  ordinary 
care. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
^^^11  706-713.  715,  7ie,  718;  Dee.  Dig.  f 

6.  Carbierb  (H  821*)— Injttbt  to  Pabsbkqkb 

—iNSTBUcnoNs— Evidence. 

Id  a  passenger's  action  for  injuriee,  plain- 
tftPs  testimony  that,  "if  there  was  any  apron 
m  sheet  iron  on  the  car  at  all,  it  did  not  ex- 
tend but  a  short  distance,  and  I  do  not  re- 
member which  side  it  was  booked  to,"  that 
his  foot  was  cauRht  between  two  buffers  where 
the  sheet  iron  rubs  together  over  the  buffers  on 
one  side;  and  that  the  aheet  iron  was  up  against 
his  foot,  warranted  an  instruction  predicated 
upon  the  defendant's  failure  to  provide  a  prop- 
er coverloK  for  the  buffers  between  which 
pl^ntiff*s  foot  was  caught 

[Ed.  Note.— For  other  eases,  see  Carriers, 
Cent  Dig.  II  1247,  1320.  1887.  1848;  Dec.  Dig. 
1  821-*] 

9.  CABRins  ({  280*)— Ikjvbt  to  PAgBBifon 

—liiABiLiTT— Anticipated  Injitbt. 

In  order  to  hold  a  carrier  liable  for  inju- 
ries to  a  passenger,  it  was  not  essential  that 
it  must  have  anticipated  the  precise  injury  oi 
prcdae  person  injured,  but  was  sufficient  tiiat 
It  ooght  to  have  anticipated  a  similar  Injury 
to  S(Hne  one  similarly  situated. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig,  i§  1085-1092,  1098-1103,  1105,  1106, 
U09,  1117;  Dec.  Dig.  {  280.*] 


7.  Appeal  and  Ebbob  (|  700*)  —  Asbioh- 
UBNTB   or  'Ebbob— SnmciENCT—RBrcaAL 

or  iNSTBUCnON. 

An  assignment  of  error  complaining  of  a 
refusal  of  an  instruction  may  not  be  consider- 
ed, where  the  Instruetion  was  not  copied  in  the 
brief  and  the  page  of  the  reoud  containing  It 
was  not  pointed  out 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  8005;  Dec  Dig.  {  760.*] 

8.  Appeal  and  Ebbob  (|  742*)— Assionubnt 
of  Edbob— SumciENCT- Rbfubai.  op  .  IN- 

BTRUOnON. 

An  assignment  of  error  complalolng  of  the 
refusal  of  an  instruction  could  not  be  consider- 
ed, where  neither  the  proposition  nor  state- 
ment pointed  out  any  evidence  showing  the 
relevancy  of  the  instruction  to  the  facts. 

[Ed.  Note.— For  other  ,casea,  see  Appeal  and 
Error,  Cent  Dig.  |  SOtfO;  Dec.  Dig.  |  742.*] 

Appeal  from  District  Court,  Ellis  County; 
F.  L.  Hawkins,  Judge. 

Action  by  MUroy  McCnue  against  the  Trin- 
ity &  Brazos  Valley  Railway  Company.  From 
a  judgment  for  plaiotiir,  defendant  appeals. 
Affirmed. 

N.  H.  Laslter  and  R.  M.  Rowland,  both  of 
Ft  Worth,  for  appellant  Clyde  Winn  and 
Supple  ft  HardlDjE,  all  ot  Wazahachle,  tor 

appellee. 

RAINEff,  a  J.  Suit  by  appeUee  against 
appellant  to  recover  damages  for  personal 
injurlea  received  by  appeUee  while  a  pas- 
senger from  Teague,  Tex.,  to  Athens,  Tex., 
on  appellant'a  train,  through  the  negligence 
of  its  servants.  It  was  alleged,  in  effect, 
that  appeUee  boarded  appellant's  train  at 
Teague,  paying  his  fare  to  the  conductor, 
and,  owing  to  the  crowded  conditions  of  the 
coach  assigned  for  negroes,  he  was  compelled 
to  ride  on  the  platform;  that  at  a  station 
25  miles  out  from  Teague  the  train  ran  too 
far  before  stopping  and  had  to  back;  that 
passengers  who  were  alighting  there  crowd- 
ed out  on  the  platform  with  valises  and  bun- 
dles and  pushed  him  over  against  the  buf- 
fers between  the  coaches,  when  the  train  sud- 
denly backed,  and  his  foot  was  caught  be- 
tween the  buffers,  or  between  one  of  the  buf- 
fers and  a  piece  of  sheet  iron  placed  for  the 
purpose  of  covering  the  space  between  the 
two  coaches.  The  negligence  alleged  was : 
(1)  In  falling  to  furnish  snffldent  cars  in 
which  to  ride;  (2)  in  permitting  the  pas- 
sengers alighting  to  pnsh  against  appellee  as 
they  passed  out  of  the  coach ;  ^)  in  failing 
to  warn  him  that  the  train  was  to  be  back- 
ed ;  and  (4)  in  having  a  defective  covering, 
or  none  at  all,  between  the  coaches.  Appel- 
lant answered  by  general  denial,  and  special- 
ly that  the  coach  was  not  crowded  and  appel- 
lee could  have  obtained  a  seat;  that  the 
buffers  were  covered  with  a  metal  apron; 
and  that  appellee  was  negligent  in  riding  on 
the  platform  and  in  permitting  his  foot  to 
be  caugbt  between  the  cars.  A  trial  resulted 
In  a  verdict  and  Judgment  for  f225,  and  the 
railway  company  appeals. 
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[1]  There  wss  no  error  In  ovemillDg  the 
motKm  far  a  contlniiance.  The  application, 
not  being  a  statutory  one,  was  addressed  to 
tlie  discretion  of  the  court  The  wltneas  not 
llTing  js,  the  county  in  which  the  case  was 
brought,  to  issue  a  anhpoBiia  for  him  would 
not  hare  been  diligence.  His  depodtions 
were  not  taken,  nor  any  effort  made  by  ap- 
pellant to  do  BO.  although  there  was  plenty 
of  time  after  service  of  dtation,  and  before 
trial,  to  have  done  so.  Tbe  said  witness 
was  in  the  employ  of  appdlant  as  conductor, 
and  had  promised  to  be  present  for  the  pur- 
pose of  teBtUying  in  perstm,  but  was  detain- 
ed by  Blcknon  of  his  wife,  which  was  not  a 
Boffident  equitable  gcoond  when  the  law  af- 
forded an  opportunity  to  appellant  to  have 
the  witoess'  testimony  on  the  trial  by  dep- 
osition. The  record  falls  to  show  a  condi- 
tion where  the  court  abused  ite  discretion 
in  overruling  the  motion  for  a  continuance, 
and  the  assignment  based  on  tltis  ground  Is 
overruled.  Bailway  Co.  v.  Wells,  146  S.  W. 
G45;  Bailway  Oo.  v.  Demere,  14fi  S.  W.  623; 
Railway  Co.  r.  Wheat,  68  Tex.  133.  3  B.  W. 
465. 

^}  The  third  asdgnment  is  based  on  the 
admission  of  the  testimony  of  J.  h.  Penn,  a 
witness  for  the  platntUt,  which  was  that  he 
was  acquainted  wltli  the  rotation  of  plain- 
tiff for  sobriety,  and  that  It  was  good.  On 
the  next  day  counsel  tor  plaintiff  stated  in 
open  court.  In  the  hearing  of  the  Jury,  that 
they  had  additional  evidence  to  the  same 
effect,  but  were  in  doubt  as  to  Its  admls- 
^billty,  whereupon  the  court  reconsidered 
the  matter  and  decided  that  evidence  of  that 
character  was  Inadmisatble,  and  so  instruct- 
ed the  jury  orally,  and  afterward,  by  writ- 
ten instruction,  withdrew  the  testimony  of 
J.  L.  Penn  regarding  the  reputation  of  plain- 
tiff for  sobriety  from  their  consideration. 
Ckiunsel  for  appellant  Insist  that  this  pro- 
ceeding was  prejudicial  to  appellant's  case, 
and  the  effect  could  not  be  removed  from  the 
minds  of  the  Jurors.  However  this  may  be, 
by  a  long  line  of  decisions  our  courts  have 
held  that  the  withdrawal  of  evidence  once 
admitted  from  the  jury,  by  a  charge  such  as 
given  in  this  case,  cured  snch  error  and  was 
no  cause  for  reversal.  Bailway  Co.  v.  Hutt- 
ner,  131  S.  W.  630;  Railway  Co.  v.  Orose- 
close,  134  S.  W.  736;  Freeman  v.  Cleary, 
136  8.  W.  521;  Kenyan  v.  Trevino,  137  S. 
W.  459. 

[S]  The  fourth  assignment  complains  of  the 
admission  of  the  testimony  of  Dr.  Simpson, 
a  witness  for  plaintiff,  in  answer  to  a  hyx>o- 
tbetlcal  qnestlon,  because  the  question  as- 
sumed something  not  warranted  by  the  evi- 
dence, to  wit,  "that  the  plaintiff  was  unable 
to  put  bis  foot  on  the  ground  at  a  time  two 
or  three  weeks  after  his  alleged  injury." 
There  was  evidence  which  showed  substan- 
tially that  plaintiff  was  unable,  two  or  three 
weeks  aftw  his  injury,  to  put  his  foot  on 
the  ground.  It  la  not  necessary  for  a  hypo- 


thetical question  to  embrace  precisely  the 
language  of  the  evidence.  It  la  sufficient  if 
It  Importe  snbstentially  what  the  evidence 
shows.  Railway  Co.  v.  Compton,  75  Tex. 
667,  13  S.  W.  667;  Kemendo  v.  Fruit  Dls- 
pateh  Co.,  131  S.  W.  78. 

[4]  The  fifth  asdgnment  complains  of  the 
fifth  paragraph  of  the  court's  diarge,  which 
reads:  '"Contributory  n^Ugence*  la  sncb 
an  act  or  omission  on  the  part  of  ttn  par- 
son injured  as  an  ordtoarlly  prudent  person 
would  not  have  don^  or  would  not  have 
omitted  to  do,  und»  tSie  same  ot  sUnilar 
drcumstonces,  which,  concnnlng  with  negli- 
gence on  the  part  of  the  defendant,  caused, 
or  contributed  to  bring  about,  the  Injury.** 
The  court  In  this  dia^e  was  defining  con- 
tributory negllgmce,  and,  vrhlle  It  is  some- 
what confusing,  it  becomes  harmless  In  view 
of  snbsedumt  paragraphs  of  the  court^s 
charge.  In  paragraph  11  the  court  charged 
the  Jury :  "In  determining  Uie  Issue  wheth- 
er plaintiff  was  guilty  or  was  not  guilty  of 
contributory  negligence,  yon  may  look  to  all 
the  facta  and  circumstances  in  evidence  be- 
fore you,  and  detamlne  therefirom  whether 
or  not  he  used  such  care  as  a  person  of  or- 
dinary prudence  would  have  used  under  the 
same  or  similar  <drcuni8tancee.  If  yon  be- 
lieve from  the  evidence  that  plaintiff  at  the 
time  of  the  allured  injury  could  have  been 
sitting  or  standing  inside  the  coach  or  part 
thereof;  *  *  •  and  that  his  failure  to  do 
BO   *    *  **    was  negligence  on  his  part, 

*  *   *   then  you  must  find  for  defoidant. 

•  •  •  Or  If  you  find  that  plaintiff  was 
himself  guilty  of  negligence  which  caused  or 
contributed  to  bring  about  Ills  Injury,  yon 
will  find  for  defendant,  although  you  may 
find  that  defendant  was  also  guilty  of  negli- 
gence." The  court  also  gave  a  spedal  charge 
asked  by  appellant,  as  follows :  "If  plaintiff 
by  the  use  of  ordinary  care  and  attention  for 
his  own  safety  could  have  prevented  bis  in- 
Jury,  If  any,  and  If  he  failed  to  exercise  such 
care  and  attention,  and  as  a  proximate  re- 
sult of  such  failure,  If  any,  he  sustolned  an 
Injury,  then  you  are  instructed  that  he  was 
guilty  of  contributory  negligence  and  cannot 
recover."  These  charges  Instructed  the  Jury 
to  find  for  the  defendant  If  plaintiff  fUled 
to  use  ordinary  care  and  were  calculated  to 
disabuse  the  Jury's  minds  of  any  doubt,  if 
any  existed,  about  the  definition  of  "contrib- 
utory negligence"  given  by  the  court 

[5]  The  sixth  assignment  complains  of  the 
ninth  paragraph  of  the  court's  charge^  The 
grounds  of  complaint  are  set  forth  in  the 
two  propositions  Bnbmltted,  as  follows :  "(l) 
The  charge  is  error  because  there  Is  no  evl- 
d«ice  to  allow  the  submission  to  the  Jury  of 
the  issue  that  the  defendant  failed  to  pro- 
vide a  covering  for  the  buffers  between  the 
cars  to  prevent  a  passenger's  foot  from  get- 
ting caught  thereon ;  but  the  evidence  Is  un- 
disputed to  the  contrary.  (2)  If  the  defendant 
failed  to  furnish  sufficient  coach  room  for 
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tbe  ^alnttO^  and  If  tbls  ftllnre  wm  neiiU- 
gence,  aerertlieleaB  this  negligence  ii  too  re- 
mote to  sostaltt  s  recoTery  In  this  case 
cause  it  Is  undisputed  that  tbe  bafEar  was 
covered  with  a  metal  apron,  and  that  the 
platform  on  which  the  plaintiff  testifies  be 
rode  was  safe  so  far  as  such  an  lujury  as 
this  is  concerned,  and  .the  defendant  could 
not  have  anticipated  that  a  failure  to  fur- 
nish the  plaintiff  a  seat  or  coach  room  would 
cause  htm  to  meet  with  such  an  injury  as 
he  testifies  occurred."  We  think  appellant 
In  error  when  it  says  there  is  no  erldence 
to  warrant  the  charge.  It  was  shown  that 
appellee  was  unable  to  get  Inside  the  coach 
sad  was  compelled  to  ride  on  tbe  platform, 
where  he  paid  fare  to  the  conductor;  that 
tbe  train  overshot  a  station  some  26  feet, 
and,  as  It  stopped,  passengers  crowded  out 
of  the  coach  to  debark,  with  tb^r  grips  and 
sacbs,  crowding  appellee  to  the  extreme  ed^e 
of  tbe  platform,  when  the  train,  without 
notice,  was  shoved  back  suddenly,  causing 
appellee  to  stagger,  and,  as  he  set  bis  foot 
out  to  catch  himself,  ft  was  cau^t  in  some 
of  Uie  connecting  apparatus,  or  connections 
between  tbe  cars.  Appellee  testified:  "If 
there  was  any  apron  or  sheet  Iron  on  tbe 
car  at  all,  it  did  not  extend  but  a  short  dis- 
tance, and  I  do  not  remember  whi(!h  side  it 
was  hooked  to.  I  cannot  tell  what  caught 
it :  it  seemed  Jammed  up  by  tbe  back  pres- 
sure of  the  train.  It  was  caught  between 
tiiese  two  buffers  where  they  come  together 
and  where  the  lAieet  iron  rubs  together  over 
the  buffers  on  one  dde,  and  that  sheet  iron 
was  up  against  my  foot  too— my  foot  was 
caught  over  that  apron  part  and  out  down 
abont  middleways  of  my  foot"  We  think 
the  erldence  donanded  tbe  charge,  and  the 
asdgnment  Is  overmled. 

[f]  As  to  the  contoitUm  ttiat  tbe  Injury 
could  not  faave  been  anticipated,  we  think 
the  language  used  In  Moore  Norttiem 
Ttaetlon  Co.,  41  Tex:  CIt.  App.  B88, 96  S.  W. 
666,  la  a  snffldent  answer:  "It  has  never 
been  held,  so  fitr  as  we  are  aware,  and  Ib 
not  thm^bt  to  be  the  law,  tb&t  a  defendant 
most  have  anticipated  the  iwedse  injury  or 
precise  person  recelTlng  the  injury;  but  it 
is  saffldent  if  be  ought  to  have  anticipated 
a  similar  Injury  to  some  one  similarly  tAt- 
aated." 

[I,  I]  The  sevoith  and  dghth  asst^ments 
will  be  ctmsidered  as  waived,  as  they  are 
not  bribed  acctmling  to  Qie  mle&  Tbe  sev- 
enth complains  of  the  r^usal  of  a  charge; 
but  the  charge  Is  not  copied  in  the  brief,  and 
we  cannot  teD  what  It  is,  and  tbe  page  of 
tbe  record  Is  not  pointed  out  Tbe  eighth 
assignment  complains  of  tbe  refusal  of 
charge  No.  S.  There  is  under  them  a  pr<^- 
sltlon  and  statement,  but  neither  the  proi^ 
osltlon  nor  statement  points  out  any  evi- 
dence showing  relevancy  of  the  diarge  to 
the  facts. 


There  Is  evidence  In  the  record  whldi  sup- 
ports the  allegations  of  plaintiff's  petition, 
and  which  the  Jury  were  warranted  In  be- 
lieving. 

The  Jndgment  Is  aflKrmed. 


MISSOUBI.  K.  ft  T.  RY.  CO.  OF  TEXAS  v. 
PASSONS. 

(Court  of  Civil  Appeals  of  Texas.  Dallas. 
Feb.  8.  191S.   Rebeariog  Denied 
Uarch  1,  1913.) 

L  BAILBOAOa  (I  222*)  —  OPUAiioir  — Nuz- 

SANCB— BvXDKKCa. 

In  an  action  by  a  householder,  who  lived 
adjacent  to  a  railroad  company's  yard,  evidence 
held  saffldent  to  support  a  veralct  that  the 
operation  of  engines  and  cars  was  so  careless 
aa  to  be  a  nuiaan<». 

[Ed.  Note.— F(w  oOier  cases,  see  Ballroads, 
Cent  Dig.  H  729-724;  Dec.  Dig.  1  222.*] 

2.  IUILB0A.DB    (S   222*)  —  OFBaAKOH  —  In JU- 

BZEft— Defenses. 

In  an  action  against  a  railroad  company 
by  a  householder,  who  lived  adjacent  to  its 
yards,  for  damage  from  smoke  and  noise,  it  ap- 
peared that  when  plaintiff  first  built  there  was 
only  one  track  at  that  point,  and  the  operation 
of  trains  thereon  did  not  materially  interfere 
with  tbe  occupation.  Snbseqnently  a  large 
railroad  yard  was  constructed  and  ^e  number 
of  engines  greatly  augmented,  so  that  with 
careless  operation,  they  became  a  nuisance. 
Held  that  if  &  atrnctnre,  permanent  in  char- 
acter, is  a  nnisance  from  which  injury  results 
to  adjacent  property,  and  the  health  of  occu- 
pants is  Impaired  or  destroyed,  the  injured 
party  may  recover  for  an;  dam^w  that  is 
done,  tbe  fact  that  tbe  house  was  constracted 
after  tbe  first  track  of  the  railroad  was  built 
does  not  estop  plaintiff  from  claiming  damages 
for  subsequent  injury. 

{Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  SS  720-724;  Dec.  Dig.  f  222.  •] 

3.  Trial   (|  252*)— Iksibuotiohb— Afpuca- 
biz.itt  to  bvidencx. 

In  an  action  by  a  householder  for  damages 
for  tbe  negligent  operation  of  trains  and  en- 
fdnes,  which  depreciated  tbe  value  of  her  prop- 
erty and  destroyed  its  comfortable  enjoyment 
becaoae  of  the  smoke  and  noise,  whwe  she  tes- 
tified that  one  of  the  engineers  operated  an 
engine  so  that  it  never  made  any  unusual  noise, 
end  the  railroad  company  offered  no  rebutting 
testimony,  a  requested  diarge  that  it  had  a 
legal  i^ht  to  operate  ite  trains  adjacent  to 
plaintiflrs  premises,  and  that  plaintiff  conld  re- 
cover no  damages  for  tbe  consequences  of  those 
noises,  sparks,  and  cinders  which  are  ordinari- 
ly incident  to  tbe  operation  of  locomotives, 
when  operated  by  men  of  ordinary  care,  was 
properly  refused,  in  view  of  tbe  diarge  given, 
which  required  the  jury  to  find  that  tbe  en- 
gines were  negligently  operated,  having  no 
support  in  the  evidence. 

[Ed.  Note.— For  other  eases,  see  Trial,  Cent 
Dig.  {{  S06,  696-612;  Dec.  Dig.  |  262.*] 

Appeal  from  District  Coort,  Hunt  County ; 
R.  L.  Porter,  Judge. 

Action  1^  J.  H.  Passons  against  the  Mis- 
souri, Elansas  A  Texas  Railway  Company  of 
Texas.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 


■For  oOwr  easts  ass  asms  topis  and  section  HUMBBR  In  Dse.  Dig.  A  An.  Dig.  KvMo.  Ssriss  A  ilap'r  Indsxaa 
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Alex.  8.  Ck>ke.  of  Dallas,  and  DInsmore, 
McMahan  &  Dtnamore,  of  OreenTllle,  for  ap- 
pellant. B.  Q.  Branflt  of  OreenTllle^  for  ap- 
pellee. 

BAINGY,  C.  J.  l^ls  Is  an  appeal  from  a 
judgment  rendered  Id  favor  of  J.  II.  Passons 
against  appellant  railway  company  for  $1,- 
000.  Tbere  were  other  parties  plaintUF,  but 
a  verdict  was  Instructed  against  them,  from 
which  there  Is  no  appeal.  For  cause  of  ac- 
tion It  was  alleged,  In  sotetance,  that  the 
wife  of  J.  H.  Passons  owned  a  house  and  lot 
In  which  they  resided  as  their  homestead, 
situated  on  Wellington  street,  in  the  city  of 
Greenville;  that  appellant  operated  Its  road 
along  said  street  through  said  city,  and,  be- 
ginning a  short  distance  west  of  said  prem- 
ises, appellant  maintains  its  yard,  consisting 
of  eight  or  nine  tracks  used  for  storing  cars 
and  making  up  trains ;  that  from  the  station 
at  OreeuvlUe  out  to  said  yards  are  several 
tracks  which  cross  said  Wellington  street 
near  plaintiff's  said  residence;  that  defend- 
ant operated  a  great  many  trains  along  said 
street  day  and  night,  which  were  carelessly 
liandled,  often  blocking  the  street  and  ob- 
structing the  view,  the  engines  unnecessarily 
blowing  the  whistles  and  letting  off  steam 
many  times  each  day  and  night,  often  emit- 
ting cinders  and  sparks  of  fire,  which  f^l 
upon  plaintiff's  home  and  In  the  cistern,  caus- 
ing the  bedclothlng  to  become  blackened 
with  smut;  tliat  the  trains  were  often  run 
at  a  great  rate  of  speed.  Jarring  the  house 
and  emitting  great  volumes  of  smoke,  which 
entered  the  bouse;  that  the  constant  and 
unnecessary  noises  from  the  careless  han- 
dling of  trains,  the  blowing  of  whistles,  and 
letting  off  steam,  rendered  the  living  in  said 
house  almost  unbearable,  decreased  the  value 
of  the  premises,  and  constituted  a  nui- 
sance. "The  defendant  answered  by  gener- 
al demurrers,  special  exceptions,  and  general 
denial,  and  also  by  a  special  plea  that  the 
plaintiff  Passons  or  his  wife  had  bought  the 
lot  on  which  they  were  residing,  and  upon  It 
had  built  a  home  long  after  the  railway  had 
been  located,  and  after  trains  were  operated 
over  the  said  railway,  with  full  knowledge 
of  the  facts,  and  with  full  knowledge  of  the 
incidents  and  circumstances  of  operations  of 
trains,  and  that  for  that  reason  plaintiff  was 
estopped  from  claiming  damages  which  flow 
from  the  location  of  the  railway,  or  from  the 
operation  of  trains  over  the  said  railway 
with  ordinary  care;  also  by  plea  of  limita- 
tion of  two  years."  A  trial  resulted  in  a 
verdict  and  Judgment  for  appellee. 

A  peremptory  Instruction  was  asked  for  by 
appellant  on  the  ground  of  Insufficiency  of 
the  evidence. 

Only  one  witness  testified  on  the  trial  of 
the  case,  and  that  was  Mrs.  J.  H.  Passons, 
the  substance  of  which  is:  "I  moved  Into  this 
house  back  out  there  8  years  ago,  and  I  have 
been  living  there  ever  since;  and  up  until 
the  time  theiy  commenced  to  put  in  the  yards 


out  there,  10  years  ago,  and  when  I  bought 
my  lot  and  built  my  house,  17  years  ago, 
there  was  Just  the  main  line  that  ran  from 
Greenville  to  Dallas,  Just  one  track  that 
passed  my  house.  They  commenced  to  build 
the  yards  9  or  10  years  ago,  and  have  been 
building  on  them  ever  since.  They  have  not 
completed  the  yards  out  there  yet,  are  still 
building  on  them.  They  put  in  a  switch  out 
there  last  year.  •  •  •  Hie  track  that 
was  there  at  the  time  I  built  my  house  is 
there  away  over  on  the  north  side,  and  It 
is  now  the  furthest  track  from  my  bouse, 
and  that  is  the  one  they  used  at  that  tim& 
There  are  four  tracks,  side  by  side,  there 
now,  and  my  estimate  of  the  space  occupied 
by  them  is  40  or  00  feet  There  are  15  or 
20  different  engines  that  pass  my  house  dur- 
ing the  day  and  night  I  don't  know  how 
many  different  engines  pass  it  during  a  day 
and  night;  but  I  do  know  how  many  times 
my  house  will  be  passed  by  an  engine  during 
a  day  and  night  This  paper  shows  97.  I 
took  on  the  paper  the  number  of  engines 
that  pass  from  7  o'clock  in  the  morning  until 
7  o'clock  In  the  evening.  I  suppose  about 
the  same  number  will  pass  between  7  at 
night  and  7  in  the  morning.  I  can't  tell  any 
difference  in  ulght  and  day.  Every  few  days 
I  notice  a  different  number  of  engine  that  I 
have  not  seen  before.  Commencing  back  sev- 
en years  ago,  and  coming  down  to  the  pres- 
ent time,  the  first  year  I  lived  there  there 
were  not  near  as  many  engines  passed  as 
now;  nothing  to  compare.  The  Increase  has 
been  gradual,  every  once  In  a  while  I  see  a 
different  number  of  engine  I  never  saw  be- 
fore. Id  the  run  of  a  day,  engines  will  blow 
on  Wellington  street  opposite  my  house  225 
times  during  a  day  and  night  They  make  such 
a  shrill  whistle  It  Jars  the  house.  Every  win- 
dow Id  the  house  shakes,  and  the  house  quiv- 
ers and  shakes  and  keeps  me  tore  up  all  the 
tim&  It  affects  me  with  headache  all  the 
time,  and  keeps  me  so  nervous  and  weak  I 
can't  hardly  get  about  sometimes.  I  don't 
feel  like  I  could  get  up  and  get  a  meal  of 
victuals,  because  they  blow  the  whistle  and 
make  such  a  roar  and  noise  right  against  the 
house  It  Jars  me  and  the  house,  and  keeps 
me  so  weak  and  trembling  I  feel  like  I  could 
not  get  up  hardly.  It  Jars  my  head  and  Jars 
me  all  over.  I  have  to  slap  my  hands  over 
my  ears  lots  of  times  every  day,  and  I  am 
deaf  and  dizzy  to  go  to  turn  round.  I  might 
near  fall  and  have  to  catch  to  soniethltig  to 
keep  from  falling.  It  makes  me  so  dizzy 
when  they  sound  those  whistles  from  those 
engines  on  the  main  Hue.  The  main  line  is 
Just  67  feet  from  the  end  of  my  front  porch 
to  the  first  rail,  and  the  others  are  Just  op- 
posite of  that  They  also  blow  off  steam  and 
make  roaring.  Jarring  noises  that  Jars  yoa 
and  deafens  you — I  don't  know  what  you  call 
It — ^but  it  makes  some  kind  of  awful  roaring 
noise  on  top  of  the  engine  near  the  whistle. 
It  seems  the  steam  comes  and  Jars  you,  and 
on  the  outside  of  the  engine  they  push  out 
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steam  ttut  Jan  you  nearly  to  death,  and 
sometimes  I  can*t  hardly  stand  It  Some- 
times tbey  wUl  blow  off  steam  15  or  20  times 
s  day,  or  maybe  00  times  a  day  they  will  ran 
up  and  do  that  way,  and  It  Jars  the  honse. 
It  1b  Just  the  same  at  night;  I  can't  tell 
any  difference.  This  noise  they  blow  off  at 
the  whistle,  they  will  continue  that  as  long 
as  the  engine  Is  standing  ther&  It  la  a  roar- 
ing noise — ^jarring.  When  they  are  blowing 
the  steam  against  the  ground,  they  do  not 
blow  as  long  as  this  does  on  toi>,  bat  they 
will  blow  maybe  five  or  ten  minutes  np  there. 
This  business  at  the  top  of  the  engines  I 
have  seen  them  blow  15  minutes.  They  don't 
always  blow  the  same  length  of  time,  but 
different  lengths  of  time.  They  also  hare 
fiscape  of  steam  on  the  side  of  the  engine.  I 
pee  that  the  steam  shoots  ont  on  the  side  of 
the  engine,  and  St  comes  right  up  to  my  door 
nearly.  It  Is  white  smoke  and  looks  like 
steam.  I  have  seen  seven  engines  congregate 
there  on  the  street  In  front  of  my  house  at 
one  time,  then  they  will  blow  off  that  steam 
there  and  blow  into  the  ground  and  up  into 
the  air.  It  maka  me  nerrous,  and  keeps  me 
with  the  headache  nearly  all  the  time;  and 
there  Is  hardly  a  day  passes  but  what  I  hare 
Jieadadie  to  some  extent  Of  course  it  Is 
worse  some  days  than  others,  and  keeps  me 
trembling.  They  commence  this  noise  in  the 
morning,  and  it  continues  until  evening,  and 
at  the  wind-up  I  feel  so  badly  I  had  rather 
sit  In  a  chair  nrarly  than  get  up  and  go  to 
bed.  The  mglnes  throw  flre,  and  my  honse 
Is  Just  covered  with  flre.  When  I  would  be 
oat  and  an  engine  would  come  In,  and  I  have 
laid  anything  on  my  bed,  *  *  *  it  [mean* 
tng  the  flre  fhun  the  engines]  Ails  In  front 
of  me  across  tlie  street;  and  last  nl^t  I 
seen  that  house  across  the  street  covered 
with  flre,  and  It  pot  such  a  dread  In  my 
mind,  because  I  dont  know  what  mlnnta  my 
house  Is  going  to  bum  down  on  me.  The 
wlu^  elements  an  Just  like  it  Is  on  flre 
sometimes  when  heavy  loaded  trains  are  com* 
ing  In.  I  have  seen  balls  of  flre  hit  and 
roll  away  down  to  tibe  ttdrd  and  fourth 
boose  bdow  me.  I  have  seen  flre  fall  in  the 
street  and  roll — great,  big  halls  of  flre— 
mighty  near  every  time  a  train  comes  In. 
Wbcn  the  wind  is  from  the  north  and  nortiir 
east,  it  will  throw  the  dnders  on  my  house. 
I  use  all  parts  of  my  house ;  but  I  cant  keep 
my  windows  open,  because  the  trains  keep 
ererything  smutted  up,  and  old  dirty  steam 
or  water  blows  Into  the  windows  and  on  my 
beddothes  and  my  bed  and  everything  in  the 
room.  I  have  a  dstem,  and  it  is  always  fall 
of  dnders.  Hiey  roll  off  the  honse  hito  the 
dstem;  and  I  have  abandoned  the  dstem 
on  Chat  aecount  up  unUl  about  three  years 
ago;  we  made  out  Uie  best  we  could,  and 
found  out  we  had  to  QUit  laADg  the  water. 
It  used  to  be  a  gpod  dstem  of  water,  and  I 
used  it  all  the  time  for  cooking.  The  cin- 
ders aad  smut  tbat  is  thrown  on  my  house 
smuts  cverytfahig  np.  I  can't  have  lace  cur- 
154  8.W.-16 


tains  on  my  windows.  I  have  to  take  them 
every  week  and  wash  them.  My  clothes  are 
hanging  in  the  wardrobe  in  the  north  room 
right  now  Just  as  smutty  as  they  can  be.  I 
could  not  tell  yesterday  morning  whether  my 
clothes  were  white  or  black.  It  was  so 
dark  yesterday  morning,  som'ebody  opened 
the  door  and  my  house  was  so  full  of  that 
old  smut,  and  in  a  few  minutes  I  cooldnt 
tell  whether  my  grandchildren  were  black  or 
white.  I  conld  see  the  bulk  of  them.  Those 
conditions  also  disturb  me  at  night  Many 
and  many  a  n^ht  I  have  laid  down  and  tried 
to  go  to  sleep  but  couldn't  The  trains  Just 
worried  me  so  I  couldn't  go  to  sleep.  I  have 
laid  there  lots  of  nights  and  couldn't  bat  my 
eyes  to  sleep.  There  Is  no  street  west  of  me 
that  crosses  this  railroad.  Ooing  wwt  on 
that  street  It  Is  built  up  clear  to  Lbng 
Brandi,  which  I  guess  Is  a  half  a  mile. 
Houses  are  built  on  that  street  to  the  Cotton 
Belt  Ballroad;  and  there  are  five  or  six 
houses  on  the  other  side  of  the  Cotton  Belt 
Railroad.  It  Is  about  100  yards,  I  guess, 
from  the  crossing  of  Wellington  street  to  the 
Cotton  Belt  street — to  the  crossing  of  Cotton 
Belt  and  Wellington  street  Commencing  at 
the  north  side,  where  the  Katy  Grocery  Store 
and  other  businesses,  the  houses  are  thldc 
and  as  close  as  th^  can  well  be.  There  Is  a 
whole  lot  of  people  living  west  of  Wellington 
street  and  south  of  the  railroad,  down  south- 
east of  there.  It  Is  thickly  settled.  All  have 
to  come  this  street  to  get  to  town  (meaning 
Wellington  street).  It  Is  a  public  street,  and 
goes  to  the  Concord  community  and  goes  to 
Caddo  Mills,  and  Is  a  regular  pntdlc  road, 
and  is  used  both  day  and  night  There  is 
not  an  hour  during  the  day  you  can't  look 
ont  and  see  from  one  to  five  wagons,  buggies, 
and  automobiles  crossing  that  street  Sever- 
al times  a  day  black  looking  mud  is  thrown 
against  my  house,  but  I  nevw  noticed  the 
exact  times  It  has  been  thrown  th^ ;  and  it 
has  been  thrown  on  the  honse  below  me. 
When  they  would  be  blowing  that  old,  black 
mud  to  the  fifth  hous^  they  would  be  blow- 
ing off  that  old  roaring  noise,  or  steam,  out 
there  in  the  street  There  bas  been  a  irtwle 
lot  of  Increase  of  tb»  blowing  of  the  whihtles 
since  the  Ume  I  moved  back  there.  Oom- 
mendng  seven  years  ago,  it  wasn't  near  as 
bad  when  I  was  living  tbertt  flrst  as  It  is 
now,  nothing  to  compare  with  It,  because  it 
Is  a  whole  lot  worse  now  than  It  was  then, 
because  there  wasn't  near  the  trains,  Just  one 
main  line  when  we  built  there,  and  there 
bas  been  a  whole  lot  of  increase  in  the  num- 
ber of  engines  and  the  worry  and  noise. 
Them  old,  big  euglhes.  500  and  600,  they 
make  such  awful  roaring  nolsea  They  have 
Increased  thdr  numbor  of  tracks  and  increas- 
ed the  siie  of  tlie  yard  out  there  since  seven 
years  ago.  If  they  would  stop  blowing  the 
wUstla  opposite  my  honse  there  on  Welling- 
ton street,  except  at  reasonable  times  (rea* 
sonable  numbers  of  times  a  da^,  and  tf  tbey 
would  stop  letting  off  the  steam  opposite  my 
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lioiue  and  go  to  some  place  ^se  to  do  It,  and 
if  they  would  stop  thiowlns  the  sparks,  dn- 
ders,  and  things  like  I  described,  and  U  they 
would  stop  blockading  the  street,  it  wouldn't 
bother  me  halt  as  bad— not  near  as  bad  as 
it  does  now.  It  is  Jnst  such  a  constant  thing 
now.  If  that  was  lemored,  I  would  not  have 
any  complaint  to  make.  I  don't  own  alUy 
other  home;  that  is  the  only  proper^  I 
have.  Taking  Into  consideration  the  condi- 
tion existing  there  now  has  changed  from 
seven  years  ago  and  the  present  time,  includ- 
ing the  noise  and  the  increasing  of  the  yards 
out  there,  it  decreases  the  value  of  my  prem- 
ises. If  a  train  should  pass  aloiv  there  Just 
like  trains  do,  and  not  blow  on  that  crossing 
and  not  let  off  any  steam,  running  at  six 
miles  an  hour.  It  would  be  a  rare  thing,  and 
I  wpald  notice  it,  and  it  would  not  affect  me^ 
Some  of  the  engines  that  pass  my  house  come 
throng  quiet  and  don't  make  any  noise  to 
amount  to  anything — enough  to  disturb  any- 
body very  bad — and  again  some  comes 
through  like  lightning.  I  know  some  of  the 
men  who  operate  the  switch  engines— Lacy 
Webb,  Falkner.  Mr.  Shook  is  an  engineer,  and 
he  Uvea  Just  across  the  railroad  from  me.  He 
operates  an  engine  there,  and  he  comes  in 
and  out,  and  I  never  see  or  hear  him  make 
any  nnusnal  noise.  It  is  Just  a  common 
noise,  and  not  enou^  to  disturb  anybody. 
He  doesn't  sound  his  whistle  on  that  street 
His  residence  Is  Jnst  up  across  the  railroad 
from  my  bouse  If  all  those  switch  engines 
and  other  engines  were  operated  like  Mr. 
Shock's.  I  would  not  have  a  bit  of  com- 
plaint" 

The  evidence  is  snfflclent  to  support  the 
verdict  and  Judgment,  and  the  court  did  not 
err  in  submitting  tbe  cause  to  the  Joiy  for 
Its  determination. 

[1,2]  When  appellee  first  bnllt  on  the  lot, 
there  was  only  one  track  built,  and  operations 
of  trains  th^eon  did  not  mat^lally  Interfere 
with  appellee's  habitation  of  the  house;  but 
since  tben  more  tracks  have  been  built,  and 
the  number  of  trains  being  operated  has 
greatly  Increased,  and  which  has  augmented 
the  noise,  etc.,  rendering  the  discomforts  and 
annoyances  of  occupying  the  house  much 
greater  and  decreasing  the  value  of  the  prop- 
erty materially.  The  evidence  shows  that 
the  manner  of  handling  and  operating  the 
engines  and  cars  was  carelessly  done,  and 
was  of  such  a  character  as  warranted  the 
jury  in  finding  it  was  a  nuisance.  Railway 
Co.  V.  Cblkins,  78  S.  W.  852;  Daniels  v.  Ball* 
way  Co.,  96  Tex.  327,  72  S.  W.  678. 

In  the  Case  of  Daniels,  last  dted.  Judge 
Brown,  speaking  for  the  court,  said:  "No 
case  decided  by  this  court  Justifies  the  con- 
clusion that.  If  a  structure,  permanent  in 
character,  is  a  nuisance  from  which  Injury 
results  to  adjacent  proper^,  and  by  which 
nuisance  tlie  health  of  the  occupants  Is  Im- 
paired or  the  comfortable  oijoyment  of  it 
is  destroyed,  the  injured  party  Is  limited  to 
compwsation  for  tbe  Impairment  of  the 


value  of  Uie  propotj.  To  tbe  contniy.  It 
la  a  rule  of  our  law  that  foU  compensation 
may  be  awarded  In  one  salt  to  the  ownw  for. 
aU  damages  sostained  from  the  same  cause; 
and  we  see  no  reason  why  a  party  damaged 
In  the  value  of  bis  property,  and  in  Ua  bealtb 
or  tbe  enjoyment  of  the  {Hrop^tr,  sboilld  be 
denied  the  rl^t  to  recover  for  either  or  both 
wrongs.  Tbe  ezlstenoe  <tf  a  permanent  nui- 
sance may  cause  injury  by  destroying  the 
comfort  of  a  liom^  and  not  caose  loss  In  the 
market  value  of  the  {Nroperty,  or  It  may  cause 
Injury  to  both;  hence  adequate  compensa- 
tion most  embrace  all  Oie  damage  done,  and 
no  more." 

[S]  The  court  refused  the  followii^;  re- 
quested charge  by  aniiellant,  whldL  is  com- 
plained of,  viz.:  "The  defendant  had  a  legal 
right  to  operate  Ito  trains  drawn  1^  locomo- 
tives ivopelled  by  steam  over  Its  tracks  adja- 
cent to  {daintUTs  pranises;  and  tbe  plaintUf 
has  no  right  to  recover  damages  from  Uie  de- 
faidant  for  the  consequences  of  such  oolBes, 
or  sparks  of  fire,  or  smok^  or  cinders,  or 
steam,  or  water,  as  are  natorally  and  ordi- 
narily Incident  to  the  operation  of  locomotives 
over  a  railway,  when  such  locomotives  are 
operated  In  such  manner  as  men  of  ordioary 
prudence  and  caution,  under  the  circum- 
stances, would  operate  tbem.  ,  If  you  believe 
from  the  evidence  that  defendant's  locomo- 
tives and  trains,  operated  over  ite  road  near 
plalntHTs  premises,  were  mn  and  operated 
as  men  of  ordinary  prudence  and  caution 
would  operate  them  under  similar  drcnm- 
stences,  and  if  you  believe  from  tbe  evldrace 
that  only  such  noises  were  made'  by  the  de- 
fendant's locomotives,  and  such  smoke  and 
cinders  and  steam  and  water  escaped  tbwe- 
from,  as  are  naturally  and  ordluarlly  in- 
cident to  the  operation  of  locomotives  pro- 
pelled by  steam,  then  and  in  that  event  ttie 
plalntUt  is  not  entitled  to  recover  In  this 
suit  and  you  will  return  a  verdict  for  the 
defendant;  and  this  Is  true,  even  if  you  be- 
lieve that  plaintiff  or  his  wife  suffered  any 
of  the  injuries  alleged  in  ttie  petition  as  the 
result  of  the  operation  of  defendant's  loco- 
motives and  trains." 

The  proposition  Is  submitted  that,  "upon 
a  proper  request,  a  defendant  Is  entitled  to 
have  a  direct  and  affirmative  submission  of 
a  defense  which  Is  supported  by  the  evidence, 
or  which  is  necessarily  raised  by  tbe  evi- 
daice." 

Ai^ellee's  cause  of  action  was  based  upon 
the  theory  that  the  engines  and  trains  of 
appellant  were  carelessly  handled  and  oper- 
ated; that  the  noises  made  by  the  whistles, 
the  blowing  of  the  steam,  and  the  fast  run- 
ning, etc,  were  greater  than  necessary,  and 
the  court  Instructed  the  jury  they  must  find 
the  existence  of  such  facts,  and  that  they 
were  the  direct  cause  of  plaintiff's  injuries 
before  finding  for  plaintiff;  "but,  unless  yon 
so  believe,  you  will  find  for  the  defradant 
on  this  Issue."  The  right  of  the  railway 
company  to  operate  Its  trains  along  its  tra<^ 
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In  a  careful  manner  seems  not  to  have  been 
qnesUoned  in  the  trial  of  the  case;  butMra. 
Passona  states  that  Mr.  Sbook,  an  engineer, 
"operates  an  engine  tliere,  and  he  comes  In 
and  out,  and  I  never  see  or  hear  him  make 
any  unusaal  noise.  It  Is  Just  a  common 
noise,  and  not  enough  to  dlBtorb  anybody. 
He  doesn't  Bound  his  whistle  on  that  street 
His  residence  is  Just  up  across  the  railroad 
from  my  house.  If  all  those  switch  engines 
and  othw  engines  were  operated  like  Mr. 
Shook's,  I  would  not  have  a  bit  of  com- 
plaint" The  railway  company  Introduced  no 
testimony  whatever  nor  any  plea  that  the 
trains  were  operated  in  a  prudent  and  care- 
ful manner.  The  evidence  of  Mrs.  Passons 
was  sufficient  to  show  the  noises  were  unnec- 
essary,  and  the  injury  to  herself  and  prop- 
erty could  have  been  avoided;  and,  when  the 
conduct  of  the  trial,  the  evidence,  and  the 
chaise  of  the  court  is  considered,  we  think 
there  was  no  error  in  the  refusal  of  said 
charge. 

All  errors  assigned  have  hem  considered; 
but  we  have  found  no  error,  and  the  Juds- 
ment  Is  affirmed. 

JACKSON  Y,  FURST.  EDWARDS  &  CO. 

(Court  of  Civil  Appeals  of  Texas.  Dallas. 
Feb.  15,  tm.) 

Dismaau  aho  Konbuit  (|  19*)  —  Bight  to 

Ekter— AmauATiVE  Beliep. 

Where,  in  an  action  upon  a  note,  defend- 
ant answered,  setting  up  that  the  note  had  been 
civen  by  bim  to  plaintiffs  to  pay  for  alleged 
Tosses  In  forei^  sales  of  cotton,  but  that  it  was 
a  mere  tentative  settlement,  and  that  plaintiffs 
denied  him  proper  credits  in  ezceas  of  the 
note,  and  praying  for  the  cancellation  of  the 
note  and  for  wwts,  the  answer  was  equivalent 
to  a  pleading  demauding  affirmative  relief,  and 
so  precltfded  plaintiffs  from- diamlasing  in  ac- 
cordance with  Rev.  Civ.  St.  1911,  art  1956,  au- 
tborizing  a  dismissal  where  the  defendant  has 
not  asked  for  affirmative  reUef. 

[Ed.  Note.— For  other  cases,  see  Dismissal 
and  Nonsuit,  Cent  Dig.  S|  33-86;  Dec.  Dig. 
f  19.  *3 

Ai^eal  from  District  Court,  Hill  Ootrntgr; 
C.  M.  8inithdeal,  -Jiidga 

Actltm  by  Forat;  Bdwards  ft  Co.  against 
W.  E.  Jackson.  From  a  Judgment  allowing 
idafntUb  to  dismiss,  defendant  ajniealaL  Be- 
TCTsed  and  remanded. 

Wear  A  Frazier,  of  HiUsboro,  for  appel- 
lant Collins  &  Cummlngs,  of  Hillsboro,  for 
apptileee. 

BASBTTBT,  J.  Appellees  sued  appellant 
upon  a  promissory  note  for  $1,500,  signed 
by  appellant  and  payable  to  appellees.  Ap- 
pcllant  answered  by  general  demurrer, 
general  denial,  and  specially  that  appellant 
was  Induced  to  sign  the  note  sued  upon  by 
the  false  representations  of  appellees  In  ref- 
erence  to  the  state  of  accounts  between 
appellant  and  appellees,  and  which  were  re- 


lied upon  by  appellant  The  specific  claim 
was  made  that  api>ellees  were  engaged  in 
buying  and  selling  cotton  In  both  the  United 
States  and  Europe,  while  appellant  was  en- 
gaged In  a  like  business  in  Hillsboro  and 
surrounding  country,  and  that  during  the 
period  named  in  the  pleading  all  cotton 
bought  by  appellant  was  in  turn  sold  by 
appellees  In  the  various  local  and  foreign 
markets,  under  an  agreement  by  which, 
after  deducting  all  expense  of  selling  same, 
appellees  were  to  receive  60  per  cent  and 
appellant  40  per  cent  of  the  profits  realized ; 
the  expenses  being  telegrams  and  cablegrams 
and  the  expense  of  rewelghing  and  resam- 
pling any  cotton  sold  at  points  In  Europe. 
Appellant  al^o  claimed  that  at  the  time  he 
signed  the  note  sued  on  (and  another  for 
$1,000  subsequently  paid),  he  did  so  under 
the  presumption  that  the  cotton  handled  by 
appellees  for  him  bad  resulted  In  a  loss  to 
the  amount  of  said  notes,  but  that  neverthe- 
less it  was  not  definitely  known  that  said  two 
not«  correctly  represented  appellant's  in- 
debtedness to  appellees  or  his  losses,  and 
same  were  execnted  and  delivered  aa  a  tenta- 
tive settlement  only,  and  with  the  under^ 
standing  that  any  excess  would  be  refunded 
by  appellees.  Appellant  thea  sets  out  certain 
overcharges,  excess  charges,  and  omitted 
credits  which,  he  claims,  he  Is  entitled  to, 
amounting  to  $1,188.27,  and  being  that  much 
In  excess  of  what  the  notes  he  signed  should 
have  been  for,  and  that  much  in  excess  of 
what  he  would  have  signed  for,  had  he 
known  the  condltioD  of  bis  account  with 
appellees.  Appellant  further  alleged  that 
appellees  did  not  fully  and  correctly  advise 
him,  at  the  time  he  signed  said  notes,  of  the 
charges  accruing  from  time  to  time  for 
handling  the  cotton  bought  by  appellant  nor 
furnish  him  complete  statements  showing 
Items  of  expense,  but  that  he  had  complete 
confidence  In  and  implicitly  relied  upon  the 
representations  of  appellees  that  the  state- 
ments as  rendered  were  true,  and  so  relying 
signed  the  notes  sued  on;  and  that  he  has 
never  yet  been  furnished  with  complete 
statements  of  expense  incurred  in  handling 
said  cotton,  and  that  he  believes  and  charges 
the  fact  to  be  that  such  statements  will  show 
appellees  indebted  to  him  In  a  sum  greatly 
in  excess  of  the  note  sued  on;  and  that 
he  has  repeatedly  demanded  of  appellees 
such  complete  statemepts.  Appellant  further 
charged,  in  connection  with  the  claim  that 
the  notes  bo  executed  by  him  were  but  a  t«i- 
tative  settlements,  [>endtng  the  receipt  of  the 
expense  Incurred  by  appellees  in  selling  said 
cotton,  that  he  had  been  denied  an  op- 
portunity of  examining  the  books  and  pa- 
pers showing  a  history  of  the  said  trans- 
actions; same  being  In  the  hands  of  ap[)el- 
lees,  who  were  notified  to  produce  same  for 
trial.  The  pleading  concluded  with  the 
prayer  that  appellant  "go  hence  without  day, 
that  said  note  be  canceled,  and  that  he  re- 
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cover  from  the  idalntlfl  all  costs  •  •  • 
Incurred,  and  for  any  other  and  further  re- 
lief to  wUcb  be  may  abow  hlma^  entitled, 
^ther  in  law  or  in  eanity,  as  In  dnty  bound 
be  will  ever  pray." 

Upon  a  call  ot  tbe  case  for  trial  tbe  ai^- 
lees,  in  open  court,  requested  tbe  trial  jud£e 
to  tatsK  against  them  a  nonsuit  under  the 
statute,  which  was  done,  and  the  case  as  a 
whole  dismissed,  over  objections  upon  the 
part  of  the  ai^llant  properly  reswred. 

The  only  question  in  the  case  is:  Did  tbe 
court  err  lb  *iiMm«ritig  the  whole  case  ova 
the  objection  of  the  defendant,  who  contends 
that  his  answer  contained  a  plea  for  afflnn- 
atlre  relief?  Bvery  plaintlfl  has,  of  course, 
tbe  statutory  rlgbt  to  dismiss  bis  case  at 
any  time  before  the  jury  retires.  Batts, 
Ann.  Stat  art  1301;  Ber.  Stat  1811,  art 
18SB,  In  like  manntf ,  under  the  ^orisloiia 
of  tbe  statutes  dted,  the  defendant  has  the 
right  to  bare  tbe  case  rauain  upon  tbe 
docket  for  the  disposition  of  any  claim  for 
affirmative  relief  which  he  may  seek.  These 
rights  of  the  respective  parties  under  the 
statute  have  been  repeatedly  sustained,  and 
a  citation  of  authorities  In  that  behalf  is 
usdess.  Hoice  tbe  qnertion  Is:  Did  the 
answer  of  appellant  presoit  a  state  of  facts 
wtaldi  entitled  tbe  app^nt  to  tbe  afflrm- 
atlTe  rdiet  asked  in  bis  prayer,  to  wit  the 
cancellation  ct  the  note  sued  npoi  and  a 
Judgment  tot  costs?  In  strict  construction 
tbe  pleading  may  be  said  to  be  an  answer; 
but  If  the  facts  stated  as  a  defense  are  such 
tacts  as  would  snivort  an  independent  suit 
for  canoellatl<m  of  tbe  note  we  can  concave 
no  reason  why  the  allegations  thereof  In  an 
answer,  followed  ai^proprlato  i«ayw, 
would  not  be  anffldent,  under  our  system  of 
pleading,  to  constitute  a  plea  seeking  affirm- 
ative  rellet  It  occurs  to  us  that  It  literally 
is  a  plea  for  afflrmattve  rtfief.  Tbe  ration 
of  the  facta  wbbdi  ctmstltute  rttber  a  dtfenae 
or  the  ground  1^  an  indepoident  suit  would 
necessarily,  and  In  the  flnal  analysis,  be  but 
a  statement  of  the  facts.  It  Is  tbe  right  of 
tbB  defendant  to  otter  tiie  rdated  facts  as  a 
d^ose  or  ground  for  initlatlTe  rallef,  and 
the  mammr  of  pleading  the  facts'  or  tbe  ftirm 
Qie  pleadings  tekes  Is  immaterial.  In  Brad- 
ford T.  Hamilton.  7  Tex.  68,  60,  B£r.  Justice 
Whe^er  announced  the  rule  to  be  that, 
''Where  the  answer  contains  matters  which 
constitute  a  cause  of  action  against  tbe 
plaintiff.  Us  efCect  upon  his  rl^t  to  dismiss 
his  suit  must  be  the  same,  whether  It  is  call- 
ed a  plea  In  reconvention  or  a  petition  in 
tbe  nature  of  a  cross-action,  or  by  whatever 
other  designation.'*  Mr.  Oblet  Justice  Brown 
of  tbe  Suprenie  Court  In  Sb<fft  v.  Hepburn, 
88  Tex.  622,  85  8.  W.  1066,  cites  approvtaigly 
Bradford  v.  Hamilton,  siqira,  and  ctdlates 
many  otba  authorities  on  the  subject 

In  the  Instant  case  the  dalm  was,  in 


effect,  that  wb^  appellant  signed  tbe  note 
sued  upon  he  was  induced  thereto  by  tbe  mis* 
representetlons  of  appellen  rdating  to  tbe 
amount  due.  In  that  tbe  note^  as  signed,  was 
91.188.27  in  ^ess  of  tbe  true  amount  due 
appellees  1^  appellant  followed  by  tbe 
furtim  idaim  that  appellees'  booka  mrald 
disclose  furthw  credlte  due  app^nt  and 
further  overcharges  against  him,  which 
would  be  snffldoit  In  amount  to  entlretly 
eliminato  the  note  sued  upon,  and  accom- 
panied by  notice  to  appellees  to  produce  tts 
books.  €pon  tb^  facto  tbe  answer  preyed 
a  hearing  and,  upon  proo^  a  cancellation  of 
Uie  note  and  a  judgmoit  tor  costs.  As  In- 
dicating tbe  trend  of  opinion  and  the  tend- 
ency of  our  appellate  courte  In  disposing  of 
^mllar  questions  of  pleading,  it  was  held  in 
Bradford  v.  Hamilton,  supra,  where  tbe 
plaintiff  bad  sued  to  recover  lands  upon 
after«cqulred  tltl^  that  the  drfendant 
having  pleaded  that  plalntUTa  title  was 
frandol^itly  obtelned,  and  prayed  for  a 
cancellation  of  xdaintUTs  location  and  snrv^, 
and  that  tiie  d^endant  be  qnieted  in  his 
possession,  plaintiff  could  not  teke  a  nonsuit, 
so  as  to  prevent  defendant  obtaining  the  re- 
lief sought  If  It  coidd  be  estebllsbed.  The 
case  of  Akard  v.  Western  Mortg.  4c  Inv.  Go., 
84  &  W.  138,  Is  In  point  with  the  instent 
case.  In  that  cas^  In  xq>ly  to  a  suit  upon 
a  promissory  note  and  to  foreclose  a  mor^ 
gage  lien  on  real  estate  securing  Ito  pay- 
ment the  def«dante  answered  that  the 
mortgaged  property  was  th^  homestead, 
and  was  known  to  be  thtit  homestead  by 
plaintiff  when  the  mortgage  was  executed. 
The  answer  ivayed  that  the  "deed  of  trust 
be  declared  to  be  void,  and  that  dtfendanto 
have  judgmoit  cancrilng  the  same,"  eta  Tbe 
trial  court  permitted  the  i^lntlff  to  take  a 
nonsuit,  on  tbe  theory  tlmt  the  fbcto  stated 
and  the  inayer  for  eancellatlQn  of  the  mort- 
gage did  not  constitute  a  pleadiitf  setidng  af- 
flrmattve  relief.  The  case  was  reversed  and 
remanded  for  trial  up(m  the  relief  soii^t  by 
the  defendant  While  the  answa  In  the  in- 
stant case  might  have  more  clearly  assumed 
tbe  attitude  of  f^enslve'  pleading  at  tike 
same  time  It  occurs  to  us  Qkat  the  idea  ftilr- 
ly  indioates  the  intention  of  the  pleads  to 
assume  Oie  offensive,  and  to  invoke  the 
power  of  the  trial  court  to  enter  upon  hla 
inltUtlve  a  Judgment  canoeing  a  debt  wblcdi 
he  claimed  be  did  not  ow^  and  which,  from 
bis  position,  he  was  induced  to  adaiowledsB 
by  the  misrQ»resentetlons  of  the  ai^ellees. 
Of  course,  we  are  not  'to  be  understood  as 
steting  it  to  be  a  fact  that  there  were  mla- 
representetlons.  We  speak  tbe  view  only 
of  the  plea.  For  the  reasons  indicated,  wa 
are  of  the  oi^nlon  Uiat  tbe  Judgment  iMF  the 
lower  court  should  be  revwsed  and  cemand- 
ed  for  anoth^  trial 
Bevwsed  and  remanded. 
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MURRAY  CO.  T.  PUTMAN. 

(Court  of  Civil  Appeali  of  Texas.  Aiutlil. 
Jan.  29,  1913.    ReheariDs  De- 
nied Feb.  26.  1913.) 

1.  SAua    (S  270*)— WABBAHTT— IteTDBN  OF 

Goods. 

Under  a  warranty  tbat  machinery  aold 
was  of  euod  material  and  would  perform  well 
if  properly  operated,  and  that  if  It  could  not 
be  made  to  fulfill  tbe  warranty,  and  the  fault 
waa  in  tbe  machine,  it  might  De  returned  and 
another  subatituted  therefor  which  would  ful- 
fill the  warranty,  or  receive  a  pro  rata  rebate 
on  tbe  purchase-money  notes,  and  reserrinx  the 
right  to  r^lace  defective  parts  without  con- 
demning tbe  machinery,  the  buyer  could  not 
tender  it  back  and  avoid  paying  his  purchase 
notes  where  the  fault  was  not  In  tbe  machinery 
itself,  bat  in  tbe  manner  it  was  set  up. 

fEA.  Note^For  otiier  eaees,  see  Sales.  Ont 
Dig^  U  788^;  Dee.  DisTim*] 

2.  Saueb  d  279*)  —  Wabxaittt — Corrbuc- 
noK. 

A  printed  warranty  on  the  sale  of  machin- 
ery tbat  the  seller,  on  request,  would  furnish 
a  man  to  superintend  tbe  putting  np  of  tbe  ma- 
chioery  at  an  agreed  rate  per  day,  followed  by 
n  writing  to  the  effect  ttiat  a  certain  salesman 
would  show  how  to  pat  np  the  machinery  with- 
oot  additional  charge,  was  modified  thereby 
only  to  tbe  extent  that  the  seller  might  furnish 
that  salesman,  instead  of  some  other  party; 
but  the  warrant  still  bound  the  seller  to  fur- 
ttiidi  a  competent  par^  to  pot  up  tiie  machin- 
ery, with  a  guaranty  tuat  be  would  do  his  woi^ 
in  a  pr<wr  manner. 

[Ed.  Mote.— For  othw  cu«i,  eee  SalsB,  Cent 
Dig.  H  788-792;  Vee.  Dig,  |  279.*] 

8.  Salu  <|  442*)— Bbkaoh  or  Wabkantt— 

DuTT  TO  Reduck  Daicaoeb. 

Where  a  buyer  of  ginning  machinery,  with 
warranty,  conld  hare  bandied  mil  ordm  for 
ginning  witii  bis  old  inacUnery,  be  was  not  en- 
titled to  recover  damages  on  account  of  inabili- 
ty to  fill  bis  orders,  owing  to  the  failure  of  the 
new  machinery  to  comply  with  the  warranty. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  il  128^1801 ;  Dec.  Dig.  |  442.*] 

4.  Tbial  a  2S2*)— AcnoH  nm  Bbeach  or 
Waburtt— I  iramtcnoNa. 

Where  the  evidence.  In  an  action  for  dam- 
ages for  breach  of  warranty  of  cotton  ginning 
machinery,  was  conflicting  as  to  whether  plain- 
tUCm  ompi(9£s  put  up  tbe  madiinery  as  de- 
fendant's lepresentative  bad  shown  them,  a  re- 
qaested  Instruction  that  if  tbey  failed  to  put 
ap  the  machinery  as  the  defendant's  represen- 
tative bad  shown  them,  by  reason  of  which 

Elaintlfl  was  damaged,  oie  seller  would  not  be 
able,  diould  have  been  given. 
[E^  Note.— For  other  caaea,  see  TrlaL  Gent 
I>ig.  11  60S,  086-612;  Dec  Dig.  i  292.*] 

Appeal  from  District  Court,  Navarro  Coun- 
ty; H.  B.  DstIsb,  Judge. 

Action  C  A.  Pnti&an  i^tnat  Uie  Hnr- 
rmy  Company.  Jadgment  for  plaintiff,  and 
defa^nt  appeals.   Reremd  and  rananded. 

See.  also,  180  8.  W.  681. 

McGIellan  ft  Prince,  of  Coraicana,  and 
R.  O.  Watson  and  J.  J.  Eckford,  both  of 
Dallas,  for  appellant  Btehatd  Maya^  of 
X>allas,  for  app^lee. 

Findings  ttt  VacL 

JENKINS.  J.  On  July  15.  1007.  appel- 
lant, throng  Its  salesman,  W.  B.  Ellison, 


sold  to  appellee,  by  written  contract,  two  gin 
stands  and  some  other  gin  machinery.  Said 
contract,  among  other  things,  contained  the 
following  clause:  "Warranty. — Said  machin- 
ery Is  warranted  to  be  good  material,  to  per- 
form well,  if  properly  operated  by  competent 
persons.  Upon  starting.  If  the  purchasers, 
at  any  time  within  ten  days,  are  unable  to 
make  same  operate  well,  telegraphic  or  writ- 
ten notice,  stating  wherein  It  falls  to  con- 
form to  the  warranty,  Is  at  once  to  be  given 
by  the  purchasers  to  the  Murray  Company, 
Dallas,  Texas  (and  not  verbally  to  some  of 
Its  traveling  men);  and  reasonable  time  shall 
be  given  to  the  Murray  Company  to  send  a 
competent  person  to  remedy  the  difficulty, 
the  purchaser  rendering  all  necessary  and 
friendly  assistance  to  the  Murray  Company, 
which  reserves  the  right  to  replace  any  de- 
fective part  or  parts;  but  sucdi  defective 
part  or  parts  shall  not  condemn  the  machine 
to  which  It  belongs.  And  if  said  machine 
cannot  be  made  to  fulfil  the  warranty,  and 
the  fault  is  in  the  machine.  It  Is  to  be  re- 
turned to  place  where  received  and  then  an- 
other, as  soon  as  practicable,  substituted 
therefor,  which  shall  fulfil  the  warranty,  or 
the  amount  of  tbe  purchase  price  credited 
on  notes  pro  rata,  or  money  paid  thereon  re- 
funded pro  rata,  neither  party  In  such  case 
to  have  or  make  any  claim  against  the  other." 
Said  warrant  clause  further  provided  that 
If  at  any  time,  at  the  request  of  the  pur- 
chasers, the  Murray  Company  should  raider 
assistance  In  operating  the  machine,  or  to 
remedy  any  defects  therein,  that  tbe  same 
was  not  to  be  considered  a  waiver  or  excuse 
for  any  failure  of  the  purchaser  or  pur^ 
chasers  to  fully  keep  and  perform  tbe  con- 
ditions of  this  warranty,  and  that  such  as- 
sistance. If  any,  was  to  be  rendered  at  tbe 
expense  of  tbe  purchaser. 

After  setting  oat  the  amount  to  be  paid 
for  such  machinery,  and  the  dates  when 
such  payment  was  to  be  made,  with  clause 
with  reference  to  deed  of  trust  said  con- 
tract contained  a  subhead,  "Service  of  men,** 
which  was  as  follows:  "It  is  hereby  ex- 
pressly understood  that  the  Murray  Com- 
pany, if  requested,  will  furnish  a  man  to 
superintend  the  erection  of  above  machinery, 
for  which  agree  to  pay.  upon  the  com- 
pletion of  the  erection  of  the  machinery 
herein  described,  to  the  Murray  Company, 
the  sum  of  $4.00  pw  day  for  the  time  of 
said  man  while  In  transit  to  and  from  said 
,job,  and  while  engaged  thereon,  and.  In  ad- 
;  dltlon  thereto,  the  railroad  fare  and  ex- 
}  penses  of  such  man  from  factory  to  place  of 
erection  and  return."  Partly  above  and  part- 
ly below  the  subhead  "Service  of  men"  Is 
written,  "W.  E.  E.  win  show  how  to  set  np 
goods  without  additional  chai^**  "W.  B. 
E."  meant  W.  B.  Ellison. 

Said  machinery  was  delivered,  and  W.  B. 
Ellisra  superintended  the  erection  thereof. 
It  waa  not  properly  erected,  by  reason  of 
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which  It  would  not  operate  welL  The  Bfur- 
ray  Company  was  notified  of  this  fact,  and 
sent  at  different  times  W.  E.  Ellison  and 
two  other  of  Its  employes  to  remedy  the  de- 
f^  The  defect  was  not  remedied  during 
the  season  of  1907,  and  not  entirely  so  dur- 
ing the  season  of  1908.  Had  appellee  ginned 
all  of  tbe  cotton  which  the  erldence  indi- 
cates would  have  come  to  him  during  tbe 
season  of  1907*  he  would  have  ginned  from 
800  to  1,000  bales  at  a  profit  of  ^  p«  bale. 
He  ginned  only  234  bales,  on  which  he  made 
no  ^ofit,  but  loobably  ginned  the  same  at  a 
loss.  It  was  not  alleged  in  appellee's  peti- 
tion that  the  machinery  was  in  any  wise  de- 
fective; on  the  ■contrary,  the  evidence  con- 
clusively shows  that  the  machinery  was  not 
defective,  and  that  tbe  only  reason  why  It 
did  not  operate  well  was  because  it  was  not 
properly  erected.  Appellee  recovered  judg- 
ment for  1007,  loss  of  profits,  $706,  expenses 
$682;  fOT  1908,  loss  of  profits,  |5S0,  expenses 
$250. 

-  Opinion. 
[1]  L  Appellant  assigns  error  opon  the  ad- 
mission of  testimony,  and  upon  charges  given 
and  refused,  upon  the  theory  that  the  writ- 
ten contract  herein  provides  that  the  meas- 
ure of  damages  shall  be  the  return  of  the 
machinery,  and,  if  not  substituted  with  other 
machinery  which  will  fulfill  the  warranty, 
that  appellee  Is  to  have  a  pro  rata  rebate 
on  notes  executed  by  him  for  the  purdiaae 
money,  and,  Inasmudi  as  the  machinery  was 
never  returned  nor  tendered  to  ai4)eUant, 
that  appellee  is  not  entitled  to  recovery  any- 
thing herein.  This  would  be  true  if  the  fail- 
ure of  the  gin  to  perform  well  or  fulfill  the 
warranty  was  the  fault  of  the  machine  Itself. 
This  Is  the  express  language  of  the  warran- 
ty; but,  inasmuch  as  the  alleged  fault  was 
not  in  the  machine  Itself,  we  do  not  think 
that  appellee,  under  this  clause  In  the  con- 
tract, could  have  tendered  back  the  machln- 
ery  and  relieved  himself  from  paying  the 
notee  executed  therefor,,  for  which  reason 
we  overrule  all  of  said  assignments. 

2.  Appellant  objected  to  testimony  as  to 
damages  claimed,  for  the  reason  that  the 
same  had  not  been  pleaded  with  sufficient  cer- 
tainty. The  petition  was  sufficient.  In  the 
absence  of  a  special  exception,  and  the  court 
did  not  err  in  overruling  tlie  objection  to 
the  testimony. 

[2]  8.  Appellant  also  contends  that  tbe 
written  portion  of  said  contract,  with  refer- 
ence to  setting  np  the  machinery  supersedes 
tbe  printed  portion,  and  that  It  was  bound 
by  said  contract  only  to  furnish  W.  E.  Elli- 
son to  superintend  the  erection  of  said  ma- 
chinery, and  that,  as  he  did  so,  it  la  not 
responsible  fpr  the  failure  of  said  Ellison 
to  properly  erect  tbe  same.  We  construe 
said  written  portion  of  said  contract  to  mod- 
ify the  printed  portion  only  to  tbe  ext^t 
that  ai4>ellant  would  furnish  Ellison,  In- 
•  stead  of  some  other  party,  and  that  he  should 
not  be  paid  anything  tot  said  services;  but 


we  think  that  when  the  company  undertook 
to  furnish  anybody  to  superintend  the  erec- 
tion of  said  machinery  that  it  thereby  un- 
dertook to  furnish  a  competent  party  for 
such  work,  and  guaranteed  that  he  would  do 
his  work  in  a  proper  manner. 

[3]  4.  The  court  In  paragraph  8  of  Its 
charge.  Instructed  the  Jury  as  follows:  "Ton 
are  Instructed  that  if,  under  other  instruc- 
tions In  this  charge,  you  find  that  plaintiff, 
Putman,  sustained  any  loss  or  damage  on 
account  of  the  failure,  if  any,  of  defendant, 
the  Murray  Company,  to  properly  set  up  and 
place  aald  machinery  for  proper  operation, 
you  are  further  Instructed  that  it  was  the 
duty  of  plaintiff,  Putman,  to  use  the  means 
at  hand,  and  to  exercise  the  diligence  that 
a  reasonable  and  prudent  person  would  have 
exercised  under  the  circumstances  to  avoid 
and  prevent  loss;  and  if  you  believe  from 
the  evidence  that  plaintiff,  Putman,  by  the 
exercise  of  ordinary  prudence  and  diligence, 
could  have  avoided  and  prevented  said  loss, 
or  any  part  of  said  loss,  then,  In  sudi  event, 
you  will  find  against  plaintiff,  Putman,  for 
such  loss,  or  part  of  loss."  Appellant  as- 
signs error  that  the  verdict  of  the  jury  is 
not  supported  by  the  evidence  under  this 
charge.  We  sustain  this  assignment  The 
evidence  shows  that  Putman,  during  the 
ginning  seasons  of  1907  and  1908,  had  two 
other  gins  wltb  a  capacity  of  16  bales  per 
day.  Tbe  total  amount  of  cotton  which 
would  probably  have  been  tendered  to  him 
for  ginning  during  either  of  said  seasons 
would  not  have  exceeded  1,000  bales.  The 
ginning  season,  as  shown  by  the  evidence, 
lasted  about  100  days.  Thus  It  appears  that 
Putman,  with  the  means  which  he  had  at 
hand,  could  have  ginned  at  least  the  greater 
portion  of  the  cotton  which  would  have  been 
tendered  him.  There  might  have  been  some 
days  In  whtdi  more  than  16  bales  of  cot^ 
ton  would  have  been  tendered  blm,  but  the 
evidence  does  not  show  this  to  be  a  &ct 

[4]  6.  Appellant  asked  the  following  spe- 
cial charge :  "Ton  are  Instmcted  that  If  you 
believe  and  find  from  the  evidence  that  the 
employes  of  Putman  failed  to  put  up  and 
erect  sald^'hiiichlnery  as  W.  E.  Ellison  had 
shown  them,  and  that  by  reason  of  said 
failure,  and  that  thereby,  said  C.  A.  Putman 
-incurred  any  damages  and  loss,  you  are  in- 
structed that  for  such  the  Murray  Company 
would  not  be  liable."  The  evidence  was  con- 
flicting on  this  issue,  for  which  reason  this 
cbarge  should  have  been  given.  Putman  and 
some  of  his  witnesses  testified  that  the  ma- 
chinery was  put  up  in  the  manner  directed 
by  Ellison.  On  the  other  hand,  Ellison  tes- 
tified as  follows:  "On  the  30th  of  August 
I  showed  tbem  where  to  place  tbe  counter- 
shaft *  *  *  I  showed  them  Juat  where 
to  put  those  pulleys.  After  I  did  that  1 
left  there,  and  did  not  return  until  the  21st 
of  September.  They  had  not  put  up  the 
countershaft  when  I  left  *  *  *  I  looked 
at  the  countexttiaft,  and  found  that  It  liad 
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not  been  wt  np  u  I  bad  directed.  •  •  * 
I  toU  Ur.  Pntman  tbat  was  tbe  reason  he 
had  tbe  trouble:  I  told  blm  that  no  man 
with  a  thlmblefol  of  sense  would  be  rtm- 
nlng  a  shaft  like  that  When  he  attempted 
to  ran  like  that,  and  pat  his  belt  on  Ught 
eooogh  to  run  the  brush,  he  would  spring 
the  shaft;  the  pulley  would  be  out  of  line, 
and  the  belt  would  run  off;  then  he  would 
cut  tt,  thlnkli^  It  was  not  tight  enough,  and 
tliat  would  spring  the  shaft  some  more,  and 
that  was  what  caused  the  trouble." 

d.  Appellant  assigns  as  error  that  there 
was  not  sufficient  evidence  to  Justify  the 
finding  for  loss  of  profits,  or  for  expenses 
during  either  the  season  of  1907  or  1908. 
We  sustain  th^  assignment  The  evidence 
as  to  these  matters  Is  entirely  too  vague 
and  uncertain  to  form  the  basis  of  a  verdict 

For  tbe  reasons  above  given,  the  Judgment 
of  the  trial  court  la  reversed,  and  this  case 
Is  rraranded. 

Reversed  and  remanded. 


BAOLSY  ▼.  BRACK  et  aL 

ffSoort  of  Civil  Appeals  of  Texas.    San  An* 
tonlo.   Jan.       1913.  Rehearing 
Denied  Feb.  26,  1913.) 

L  CoimtACTB  (I  346*)— Plbadinq— PnooF. 

The  plaintis  cannot  recover  in  a  suit  bas- 
ed solely  on  an  express  contract,  unless  tbe  ev- 
idence sQBtains  the  exact  contract  allied  In 
the  pleadings. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  U  1714.  1718-1761;  Dec  Dig.  f 
346.*] 

2.  Animals  (S  23*)  —  Action  bt  Bauab  — 
couplaint— gosibtbcciion— kxpbess  con- 

TXACr. 

In  a  bailor's  action  for  the  vatne  of  a  colt, 
m  complaint  alleging  that  plaintiff  placed  a 
colt  ot  a  certain  value  with  defendant  lor  pas- 
turage and  keeping,  at  a  certain  price  per 
month,  and  tbat  defendant  agreed  to  pasture 
and  care  for  the  colt  and  return  the  same  upon 
demand,  declared  scdely  upon  on  express  coa- 
tract 

fEd.  Note.— For  other  cases,  see  Animals, 
Cent  Dig.  H  4&-48;  Dec  Dig.  |  23.*) 

It.  BaiLMEHT  a  n*>-CABB  BT  BaIZXB-BI- 
DIXIVBBT.  . 
While  the  law  implies  a  contract  by  the 
bailee  to  return  the  identical  property,  he  Is 
bonnd  to  exercise  only  ordinary  care  in  pre- 
serving and  protecting  it  while  in  his  custody. 

[Ed.  Note.— For  other  casM,  see  Bailment, 
Cent  Dig.  H  33-36;  Dec  Dig.  {  11. 

4.  Baiuockt  (t  81*)- Action  bt  Bailor-- 

BUBDKN  of  PBOOF. 

Where  a  bailor  proves  delivery  of  property 
to  the  bailee  and  the  bailee's  failure  or  refusal 
to  retom  the  same,  the  burdeo  is  then  on  the 
bailee  to  relieve  tiimaelf  from  liability  by  show- 
ing titat  the  proper^  was  not  lost  tiiroogh  his 
negligence. 

TEd.  Note.— For  other  eases,  see  Bailment, 
Cent  Dig.  II  124-131;  Dec  Dig.  I  81.«] 

5.  Anocals  (I  22*)— Contract  —  Gonbtbuo- 
noN. 

A  contract  under  which  a  bailee  agreed  to 
cue  for  a  ool^  to  treat  it  for  minor  sickness 
or  injury,  and  to  notify  the  bailor  of  serious 


stckoess  or  Injury,  was  not  an  »press  contract 
by  the  bailee  to  safely  keep  and  fretum  the 
coltj  80  as  to  make  tbe  bailee  an  insurer. 

[Ed.  Note. — For  other  cases,  see  Animals, 
Cent  Dig.  !{  40-42;  Dec  Dig.  |  22.*] 

6.  Anihals  (I  23*)  —  Action  bt  Bailor  — 
Plbadinos— Defenses.  , 

In  a  bailor's  action  for  the  value  of  a  colt 
which  the  bailee  fails  to  return,  the  plalntitf 
need  not  plead  fraud  and  Diligence  on  tbe  part 
of  tbe  bailee;  their  absence  being  a  matter  of 
defense. 

[Kd.  Note.— For  other  cases,  see  Animals, 
Cent  Dig.  ||  4^8;  Dec  Dig.  I  28.*] 

7.  PaBTNSBSHIP  (I  279*)— DlBSOLOTION— LlA?, 

BiuTiES  TO  Third  Pebsonb. 

It  could  not  affect  a  bailor's  right  to  re- 
cover against  two  bailees  for  the  value  of  a 
colt  that  the  bailees  during  tbe  bailment  dis- 
solved partnership,  and  agreed  that  one  should 
be  entirely  responsible  for  the  animals  placed 
with  them  for  pasturage,  especially  where  the 
bailor  had  no  knowledge  of  such  dissolution 
agreement 

[Ed.  Note^For  otiier  cases,  see  Partnership, 
Cent  Dig.  {{  686.  687;  Dec  Dig.  1  279.*] 

8t  Appeal  and  Ebbob  (|  1011*)— JVDaMEinr 

— Conflictino  Bvidencb. 

The  findings  of  the  trial  court  on  confilct- 
ing  evidence  will  not  be  disturbed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  IS  3983-3989;  Dec  Dig.  I 
1011*3 

0.  Appeal  and  JIbbob  (5  1175*)— Dbcibiow— 
lncxtation  of  actions. 

On  a  case  being  reversed,  it  will  not  also 
be  rendered  merely  because  the  cause  of  action 
will  be  barred  on  anoUier  trial  if  the  statute 
of  limitadous  be  taken  advantage  of  as  a  de- 
fense. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S|  4078-4687;  Dec  Dig.  1 
1175.*] 

Appeal  from  Bexar  Coon^  Court  tax  CLvU 
cases;  Hon.  O.  W.  Hnntresa,  Judge. 

Action  by  A  A.  BnudL  agalnat  N.  B.  Bag- 
ley  and  anottier.  From  the  Judgment  Qai;- 
ley  appeals.   Reversed  and  remanded. 

O.  M.  Fitzhugh,  of  San  Afltonlo,  for  appel- 
lant J.  I.  KerchevUle,  J.  F.  Carl,  and  Mc- 
Farland  &  Lewrlgbt,  all  Of  San  Antonio,  for 
appellees. 

TAIjIAFBRRO,  J.  a  a  Brack,  appellee, 
sued  N.  B.  Bagley,  appellant,  and  P.  A 
Vance,  In  the  county  court  of  Bexar  county, 
as  partners,  for  $250,  the  value  of  a  colt 
Appellee  alleged  as  his  cause  of  action  that: 
"On  July  17,  1908,  he  placed  with  defendant 
for  pasturage,  from  month  to  month,  one 
black  mare  colt,  of  the  reasonable  market 
value  of  $250,  agreeing  to  pay  to  defendants 
for  pasturage  and  safe-keeping  of  said  colt 
the  sum  of  $1.50  per  month  for  each  and 
every  niohth  during  which  said  colt  might 
remain  In  the  care  and  custody  of  defend- 
ants, and  defendants  agreed  to  pasture  and 
care  for  said  colt  during  such  time  as  plain- 
tiff might  pay  the  aforesaid  sum  per  month, 
and  return  said  colt  to  plaintitf  upon  demand 
bidng  made  therefor."  He  farther  alleged 
that  he  had  paid  tbe  pasturage  as  It  became 
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due,  and  that  about  May  16,  1909,  he  de- 
manded of  app^lants  the  return  of  the  colt, ; 
but  that  appellants  failed  and  refused  to  re- 
turn the  same  or  account  for  Its  value.  Each 
defendant  pleaded  the  general  denial;  each 
denied  that  he  had  agreed  to  return  the  colt 
to  appellee,  and  each  claimed  to  faaTe  been 
discharged  from  primary  liability  by  contract 
with  the  other,  and  each  asks  for  Judgment 
over  against  the  other.  Appellant  Bagley 
also  by  special  plea  alleged  that  the  colt  died 
while  In  said  pasture,  and  that  its  death  was 
not  caused  by  the  negligence  or  carelessness 
of  him  or  his  servants,  that  he  did  not  guar- 
antee the  safe  return  of  said  colt,  and  that 
the  same  was  placed  in  the  pasture,  if  at  all, 
without  his  knowledge  or  consent.  Vance 
specially  pleaded  that  the  partn«-ship  be- 
tween him  and  Bagley  had  been  dissolved  on 
January  25,  1009,  and  that  said  Bagley  was 
from  that  date  solely  liable  for  stock  in  said 
pasture.  The  case  was  tried  without  a  Jury, 
and  the  court  rendered  Judgment  for  Brack 
against  Bagley  and  Tance  for  $250,  and  in- 
terest from  May  15,  1900,  and  In  favor  of 
Vance  over  against  Bagley  for  a  like  amount 
Bagley  perfected  this  appeal,  and,  as  hla  first 
assignmoit  of  error,  says  the  court  erred 
In  rendering  Judgment  in  favor  of  appellee 
against  appellant,  because  suit  was  based 
upon  an  allied  express  contract  of  the  ap- 
pellant to  return  appellee's  coltj  which  al- 
legations of  express  agreement  the  evidence 
wholly  failed  to  support;  that  this  fact  cre- 
ated a  fatal  variance  between  the  auctions 
In  t]ie  petition  and  the  proo^  and  d^teted 
appellee's  ri^t  to  recover. 

I1-i]  a:iie  ftrat  xvopoaitlon  under  this  a«- 
al^unent  la  that  In  a  salt  on  a  contract 
plaintiff  cannot  recover  when  the  evidence 
does  not  sostaln  the  exact  contract  alleged  In 
the  pleadings.  The  proposition  states  an  ax- 
iom of  the  lav.  ICaaon  t,  Kleberg,  4  Tex. 
86;  HcGreal  Wilson,  9  Tex.  43^;  Gam- 
mage  T.  Alexander,  14  Tex.  418 ;  W.  U.  TeL 
Go.  v.  Smith,  88  Tex.  9,  28  S.  W.  931,  30  S. 
W.  649;  Nnnu  v.  Townea,  28  S.  W.  1U7;  Bat- 
taglla  T.  Thomas,  6  Tex.  Civ.  App.  563,  23 
8.  W.  lllS;  Orynskl  t.  Btoiger,  15  Tex.  GIt. 
App.  448,  39  S.  W.  388.  The  question  la. 
Does  tile  petition  In  this  case  declare  solely 
upon  an  express  contract?  We  do  not  think 
the  language  can  be  construed  In  any  other 
manner.  In  bailments  the  law  ImpUes  a 
contract  on  the  part  of  the  bailee  to  retarn 
the  identical  property.  Cyc.  vol.  5,  p.  184, 
and  cases  there  cited.  He  Is,  however,  bound 
to  the  exercise  of  only  ordinary  care  In  pre^ 
serving  and  protecting  the  same  \^lle  In  his 
custody.  When  the  property  Is  lost  and  the 
bailor  seeks  to  recover  its  value,  he  need 
only  allege  and  prove  Its  delirery  to  bailee 
and  the  bailee's  failure  or  refusal  to  return 
It  The  burden  then  devolves  upon  the  bailee 
to  defend  himself  from  liability  by  showing 
that  the  property  was  not  lost  by  reason  of 
hU  negligence^  But  the  bailor  need  not  xtHy 


npon  the  legal  iwesumptlona  if  he  has  made 
a  special  contract  with  the  bailee.  An  ex- 
press agreement  to  aaf^y  keep  and  return 
the  specific  property  would  be  a  virtual  con- 
tract of  Insurance,  and  if  such  an  express 
contract  existed  between  the  parties,  the 
bailor  would  not  probably  be  satisfied  to  plead 
and  rely  npon  an  implied  contract  from 
which  the  bailee  could  escape  by  proof  of  or- 
dinary care.  The  language  of  this  contract 
as  allied  In  the  petition  Is  as  follows: 
"Plaintiff  placed  with  defendants  for  pastur- 
age from  month  to  month,  <me  black  mare 
colt  of  the  reasonable  market  value  of  S250.- 
00,  agreeing  to  pay  to  defendants  for  pastur- 
age and  safe-keeping  of  aald  colt  the  sum  of 
$1.50  per  month  for  each  and  every  month 
daring  which  said  oolt  might  remain  in  the 
care  and  custody  of  defraidants  and  defoid- 
ants  agreed  to  pasture  and  care  for  said  colt 
during  sn(±  time  as  plaintiff  might  pay  the 
aforesaid  sum  per  month,  and  return  said 
colt  to  plaintiff  npon  demand  being  made 
therefor."  It  Is  plain  that  app^Iee  took  his 
stand  upon  an  express  agreement  under  which 
appellant  was  obliged  to  d6Ilv»  to  bim  ttte 
spedfle  property,  or  respond  In  damages,  and 
If  this  express  contract  had  been  proven  It 
would  not  have  availed  the  ai^llant  to  prove 
that  he  was  without  fonlt  No  amount  of 
care  on  his  part  would  have  excused  blm 
from  returning  the  colt  upon  demand,  or  pay- 
ing Its  valuew  The  proof  In  thla  case  did  not 
establish  an  express  contract  It  was,  in  sob- 
stance  and  briefly,  as  follom:  Appellee  plac- 
ed bis  colt  In  appellant's  pasture,  i^reelng  to 
pay  11.50  per  month  pasturage.  Appellant 
a^eed  to  care  for  tbe  colt  to  treat  It  for 
minor  sickness  or  Injury,  &nd  to  notify  appel- 
lee if  it  became  seriously  sick  or  was  seri- 
ously Injured.  The  appellants  first  assign- 
ment of  error  will  be  sustained.  Oiioer  v. 
Abbey,  77  Tex.  1,  18  S.  W.  61S;  Arnwtronff 
T.  Cleveland,  32  Tex.  Civ.  Aro*  482,  74  S.  W. 
789;  Moore  r.  Kennedy,  81  Tex.  146,  16  S. 
W.  740,  and  cases  there  dted. 

[I]  liiere  is  no  m«lt  in  titie  second  aselgn- 
menC  of  error.  It  was  not  incumbent  upon 
appelluit  to  allege  or  prove  fraud  or  negll- 
genc&  In  the  absence  of  excuse  wblcta  tbe 
law  recognises  as  a  defense.  It  was  the  daty 
of  appellant  to  return  the  coU  to  anpdlee 
wliea  demanded,  and  not  to  do  so  was  a 
wrmg.  The  absence  of  fraud  and  negUgenco 
on  the  part  of  tiie  bailee  are  matters  ct  de- 
fense. 

[7, 1]  The  third,  fourth,  and  fiftli  asslgn- 
ments  diarge  error  in  the  Judgment  In  favor 
of  P.  A.  Vance  over  against  appellant  Bag- 
ley.  This  was  not  error.  It  Is  not  doded 
that  Bagley  and  Vance  were  partnras.  The 
disputes  between  tbe  partners  were  Immate- 
rial so  far  as  aK>ellee  was  concerned.  It 
could  not  affect  the  appellee's  right  to  recov- 
er, even  If  true,  that  one  of  the  partners  had 
repudiated  the  authority  of  an  agoit  of  tbo 
firm,  especially  since  it  is  shown  that  appeK 
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lAnt  had  BO  knowledge  of  nich  repudiation. 
The  conrt  found  as  a  fkct  that  Bagl^  and 
Tance  diasolTed  partnenhip  on  January  26. 
1009.  and  at  that  time  agreed  that  Bagley 
should  be  "entirely  responsible  for  all  ani- 
mals placed  with  defmdants  for  pasturage," 
and  also  that  the  colt  was  seen  alive  In  the 
pasture  after  January  25,  1909.  Ttaongh  the 
OTldence  Is  conflicting,  there  Is  evidence  from 
which  these  facts  conid  be  reasonably  found, 
and,  the  trial  conrt  having  so  concluded,  his 
findings  will  not  be  disturbed. 

The  court  did  not  err  as  charged  by  ap- 
pellant's sixth  assignment  of  error  In  failing 
to  find  additional  fiicts  enumerated  thera 
Sncb  of  those  facts  as  were  material  are 
deduced  from  evidence  which  was  contradict* 
ed.  The  findings  of  the  trial  court  upon  con- 
flicting testimony  are  final. 

[I]  Appellant  takes  the  position  that  If  this 
case  Is  reversed,  it  should  be  rendered  be- 
cause it  Is  apparent  of  record  that  the  cause 
of  action  upon  another  trial  will  be  barred 
1^  the  statute  of  limitations.  If  the  action 
Is  barred,  which  question  we  do  not  pass  up- 
on, that  would  be  no  reason  for  rendering 
Judgment  In  this  court  The  bar  of  the  limi- 
tation is  a  matter  of  defense.  Some  people 
will  not  take  advantage  of  the  statute  of  lim- 
itation to  defeat  a  debt,  and  we  would  not 
assume,  if  we  could,  that  the  aKWlUmt  will 
do  so  In  this  case. 

The  Judgment  of  the  tower  court  Is  revers> 
ed,  and  the  cause  ronanded. 


CONSUMERS'  LIGNITB  CO.  v.  HUBNEB. 

(Court  of  Civil  Appeals  of  Texas.  Dallas. 
Feb.  1,  1918.   Rehearing  Denied 
march  1, 1918.) 

1.  CoiTTiiraAiron  (|  46*)— Apfuoation— Dis- 
cbetiohabt  Ruzjnq. 

It  was  within  the  sound  discretion  of  the 
court  to  overrule  a  first  ap^lcatlon  for  a  con* 
tinnance,  which  failed  to  state  that  the  appli- 
cant had  used  due  diligence  to  procare  the  tes- 
timony of  the  absent  witness. 

(Ed.  Note.— For  other  cases,  sm  Contlniiance, 
Cent.  Dig.  H  132-140;  Dec.  Dig.  |  46.*] 

2.  COimKUAHOI    <|   47*)  -~  ADMIBBIOm  IH 
COHnSX^E^VIDBNCB  IH  OOHTBADIOnOIT. 

TThere  plaintiff,  in  his  contest  of  an  api^- 
catlon  for  a  continuance,  made  certain  admli- 
siooB.  conditioned  npon  the  application  being 
found  BtatDtory,  and  the  application  did  not 
In  fact  cwnply  with  the  statute,  the  admission 
of  evidence  contradictory  of  soch  admissions 
was  not  error,  thoagh  the  trial  coart  failed  to 
state  his  reasons  for  denying  the  contiauanca. 

[Eld.  Note.— For  other  cases,  see  Continuance, 
Cent.  Dig.  }  141;  Dec  Dig.  {  47.*] 

a,  COHTIHUAKOX    <|  85*)— GboUHDS— AVOID* 
▲MCE. 

Where  an  application  (or  continoance  be- 
cause of  the  absence  of  a  material  witness  is 
otherwise  sufficient,  It  should  be  granted,  un- 
less the  facts  expected  to  be  proved  by  the 
witness,  and  as  stated  In  the  applicatloii,  are 
admitted  to  be  true. 

[Ed.  Note.— For  other  cases,  see  Contlnnanee. 
Gent.  Dig.  |  US;  Dee.  Dig.  |  35.*] 


4.  Mabteb  AHn  Sebvant  (i  2S6*)— Injuvr  to 
Sbbvant—Nboliobmck— QuEsnoN  fob  Jubt. 

Where,  tn  a  mine  employe's  action  for  in- 
juries dna  to  a  fall  from  the  bottom  Sight  of  a 
stair,  which  he  necessarily  descended  in  enter- 
ing the  toine,  after  his  fight  had  been  eztlo- 
guished  by  being  struck  by  some  falling  snb- 
stance,  the  evidence  was  conflicting  on  whether 
BQch  flight  was  protected  by  banisters,  the 
Question  of  whether  defendant  was  ne^igent  in 
maintaining  a  driective  stslrwsy  wss  for  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1001,  1006,  1008^  1010- 
1050;  Dea  Dig.  I  28^*] 

5.  AfFKAI.  ARD  EBBOB  Q  1002*)--yBBDZOT-> 

CONruoTiNO  Evidence. 

A  verdict  for  plaintiff  on  conflicting  evi- 
dence could  not  be  disturbed  merely  because 
defendant  prodneed  the  greater  number  of  wit- 
nesses, and  their  testimony  was  the  more  pos- 
itive. . 

[Ed.  Note.— For  other  cases,  see  Appe^  and 

Error.  Cent  Dig.  K  S8e5-3»37;  Dec.  Dig.  | 
1002.*] 

6.  Mabteb  aitd  Sebvaht  ({  288*)— Iiuttbt  to 
Sebvant— Assumption  of  Risk— Question 
roB  Jubt. 

Where  a  mine  employ^,  prior  to  hii  injury, 
had  made  but  one  trip  down  the  stairs  at  the 
entrance  of  the  mine,  and  was  then  accompa- 
nied by  two  of  defendant's  empl<^^a,  neither 
of  whom  called  his  attention  to  the  fact  that  the 
bottom  flight  of  the  stairway  was  without  ban- 
latera,  and  there  was  nothing  to  call  bis  atten- 
tion to  SQCh  fact,  he  did  not  as  a  matter  of  law, 
assume  the  risk  of  an  injury  due  to  his  falling 
wbile  reaching  for  the  missing  baniater,  after 
hia  light  had  been  pot  out  by  some  falling  sub- 
stance; a  servant,  on  entermg  a  master^  em- 
ployment, not  being  required  to  use  ordinary 
care  to  see  that  the  master's  business  Is  con- 
ducted in  a  reasonably  safe  manner. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  1068-1088;  Dee.  Dig.  f 
288.*] 

T.  MaSTB  and  SBBTAXT  (I  288*)— IHJUBT  lo 

Sbkvant-^Assdicption  or  Risk. 

That  a  mine  employ^,  in  ascending  the 
stairway,  assumes  the  risk  of  some  aubstance 
falling  from  above  does  not  as  a  matter  of 
law,  result  in  his  also  assumbig  the  risk  of  a 
defect  In  the  stairway  unknown  to  him,  and  as 
the  result  of  which  he  falls  to  the  bottom  of 
the  shaft  after  bis  light  is  pat  out  by  the  fall- 
ing substance;  the  nska  assumed  being  only 
such  as  pertain  to  defects  known  to  him. 

[Ed.  Note.— For  other  casea,  aee  Master  and 
Servant  Cent  Dig.  H  1068-1068;  Dec.  Dig. 
|28&*] 

8.  Masteb  and  Sebvant  (|  270*)— Injubt  to 

SeBVANT— EVIDBNCE—SAra  PLACB  TO  WoBK. 
Evidence,  In  a  mine  employe's  action  for 
injuries  due  to  a  defective  stauway,  that  de- 
fendant's "mines  were  some  of  the  best  lignite 
mines  In  the  state,  as  regards  safety  and  effi- 
<deney  of  management,"  was  properly  excluded; 
It  not  being  competent  proof  of  the  safety  of 
the  mine  in  question  that  It  was  as  safe  as  oth- 
er mines. 

[Ed.  Note.-:For  other  eases,  see  Master  and 
Servant  Cent  Dig.  H  918-807.  982;  Dec.  Dig. 
I  270.*] 

9.  Affbai.  and  Bbbob  (|  1008*)— Bctibw— 
Habmless  Bbbob— Exclusion  of  Bvidbncb. 

In  a  mine  employe's  action  for  Injuries  doe 
to  the  lower  flight  of  a  stairway  not  being  pro- 
tected with  baoisters,  the  refasal  to  penmt  a 
witness  to  testify  in  regard  to  the  salety  and 
efficiency  of  the  management  of  defendant's 
mines,  if  error,  was  harmless,  where  the  same 
witness  testified  that  the  mine  in  question  was 
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"coDBtrncted  along  the  dsqbI  lines,  proridect 
-with  itepi  and  banisters,  with  the  exception 
of  the  lower  fl^t  of  steps." 

[Od.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |«  4196,  4200-4204.  4206; 
Dee.  DUc.  i  10S8.*] 

10.  BVIDIKOB  (S  471*)— Opimioh  Etidbhck— 
COHBTBDCnON  07  LAW. 

In  a  mine  employe's  action  for  injuries, 
testimony  that,  in  the  witness'  opinion,  the 
mine  was  being  operated  In  compUance  with 
state  mining  laws  was  properly  excluded,  since 
It  involved  a  construction  of  the  mining  laws. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  214»-2185;  Dec  Dig.  $  471.*] 

11.  Etidbnoe  (I  471*)— Opinion  Evidbncb— 

.CONOLtJSION  or  WXTNEBS. 

In  a  mine  employe's  action  for  injuries, 
testimony  that,  in  the  witness'  opinion,  the 
entries  and  driveways  to  the  mine  were  in  a 
safe  condition,  being  a  conclusion  of  the  wit- 
ness, was  property  excluded. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Gent  Dig.  K  2149-2186;  Dec.  Dig.  S  471.*] 

12.  UASTIB  and  SEBVANT  (f  29S*)— INJUBT 

TO  Sebvant— Instbdction. 

In  a  mine  employe's  action  for  injuries  due 
to  a  defective  atairway,  an  instruction  that  the 
master  "must  use  ordinary  ciire  to  furnish  the 
servant  a  reasonab^  safe  method  of  ingress  to 
bis  mine"  was  not  misleading  in  the  use  of  the 
word  "method,"  particularly  where  he  also  in- 
structed that  plaintiff  could  not  recover  if  the 
stairway  was  not  defective. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  fS  1148-1166.  1168-1160; 
Dec  Dig.  S  298.*] 

13.  Mastbb  and  Sbbtant  (|  296*)— Injubt 
TO  Sebtant^Inbtbuotion. 

An  instruction,  fn  a  mine  employe's  action 
for  injuries  dne  to  a  defective  stair  in  the  man- 
way,  that  plaintiff  assumed  the  risk  of  Injury, 
if  toe  accident  was  one  ordinarily  incident  to 
the  bualneas  of  sending  men  into  the  mine 
throngh  the  manway,  was  not  misleading  In  the 
use  of  the  word  "accident.** 

[Ed,  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {8  1168-1179;  Dec.  Dig.  i 
295.*] 

14.  TbIAI.  (J  183«)— ABOmCBNT  OF  OonNBEI<— 

Cdbb  ot  Bbbde. 

Improper  argnment  of  eounsd,  in  a  mine 
employe's  action  for  injuries,  in  stating,  "We 
have  only  brought  this  suit  for  $1,999.99,  al- 
thongb  we  are  entitled  to  more,  because  the 
defendant  Is  a  foreign  corporation,  and  if  we 
saed  for'  more  than  this  the  defendant  would 
move  its  case  from  this  court"  was  cured, 
where  the  court  checked  counsel  and  orally  in- 
structed the  jury  not  to  consider  such  argu- 
ment, and  defendant  did  not  request  auy  writ- 
ten itfstmction  on  the  matter. 

[Ed.  Note.— For  other  cases.  Me  TriaL  Gent 
Dig.  i  816;  Dec.  Dig.  |  133.*] 

Appeal  from  District  Court,  Wood  Oonn- 
ty;  B,  W.  Simpson,  Judge. 

Action  by  William  Habner  against  tbe 
ConsomerB'  Lignite  Company.  From  a  judg- 
ment tor  plaintiff,  defendant  appeals.  Af- 
firmed. 

The  court  Instructed:  "If  yon  find  that 
the  accident  which  tiappened  to  platntllE  was 
one  ordinarily  Incident  to  the  business  of 
sending  men  into  tbe  mine  through  the  man- 
way,  then  be  assumed  the  risk  of  Injury." 

PlaintUTa  counsel,  In  bis  argument  to  the 
jury,  said:   "We  have  only  brought  this  suit 


for  $1,999.99,  although  we  know  we  are  w- 
titled  to  more,  because  the  defendant  Is  a 
for^gn  corporation,  and  it  we  sued  for  more 
than  this  the  d^ndant  would  move  tbe 
case  from  this  court" 

Walter  F.  Seay,  of  Dallas,  and  Harris, 
Suiter  &  Brltton,  of  Quitman,  for  appellant. 
Boseman  ft  CampbeU*  of  Alba,  for  appellee. 

RASBUBT,  3.  Appellee  sued  appellant  In 
the  dlsbict  court  of  Wood  county  for  dam- 
ages for  alleged  personal  injuries  received 
by  aiv^ee  while  In  the  service  of  a^iellant 
as  a  miner  at  appellant's  mines  in  Wood 
conntj.  The  qiedflc  acts  of  nei^lgence  al- 
leged to  have  been  tbe  cause  of  appellee's 
injuries  will  develop  upon  consideration  of 
the  several  assignments  of  error.  ^Hiere  was 
trial  by  Jury,  and  verdict  and  Judgment  for 
appellee. 

[1]  Tbe  first  asdgnment  of  error  complains 
of  the  action  of  tbe  district  court  in  ov^rnl- 
ing  appellant's  application  fw  a  continu- 
ance. The  application  was  a  first  one  and  in 
statutory  form,  wltb  tlie  exception  hereinaft- 
er noted.  The  continuance  was  sought  be- 
cause of  the  absence  of  Dr.  B.  A.  Farriug- 
ton,  witness  for  appellant,  who  was  shown 
to  he  confined  to  bis  bed,  at  his  residence  in 
Wood  cipuQty,  with  typhus  fever.  Appellant 
expected  to  prove  by  said  witness,  who  is  a 
physician,  that  he  saw  appellee  at  the  place 
of  accident  about  one  hour  after  his  alleged 
Injuries,  at  which  time  be  was  suffering 
from  a  bruised  condition  of  the  head,  breast, 
stomach,  and  left  blp,  and  considerable  pain 
from  tbe  shock;  that,  in  his  opinion  as  a 
physician,  there  were  no  internal  injuries 
and  no  bones  broken ;  that  he  estimated  ap- 
pellee would  be  unable  to  work  for  a  period 
of  one  week ;  that  at  the  examination  of  ap- 
pellee immediately  after  the  accident  his 
pulse  and  respiration  were  normal,  and  for 
that  reason  he  did  not  believe  appellee  was 
unconscious  or  suffering  serious  Injury ;  that 
witness  continued  treatment  of  appellee  until 
there  was  no  further  evidence  of  Injury  of 
any  kind,  the  treatment  covering  a  period  of 
possibly  one  month ;  that  witness  would  also 
testi^  that  at  the  time  of  tbe  accident  there 
was  no  evidence  of  rupture,  and,  in  tils  opin- 
ion, there  was  no  rupture ;  ttiat  subseQuent- 
ly,  and  over  his  protest,  a  truss  was  placed 
upon  appellee,  which,  If  worn  as  once  seen 
by  the  witness,  was  calculated  to  injure  tbe 
parts  where  applied;  that  witness  was  at- 
toidlng  appellee  in  substitution  for  Dr.  Hc- 
Kolght,  the  surgeon  of  appellant,  who  was 
absent  at  the  time  of  appellee's  injuries,  and 
who,  on  his  return,  four  or  five  days  after, 
consulted  with  witness  about  the  case,  but 
that  witness  continued  In  charge  of  tbe  pa- 
tient The  application  was  sworn  to,  and 
had  attached  to  It  the  certificate  of  Dr.  W. 
H.  Smith  that  Farrington  had  been  confined 
to  bis  bed  for  12  days  with  typhus  feva>. 
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and  would  continue  to  be  w  confined  for  a 
period  of  six  or  eight  days  longer,  and  for 
that  reason  was  unable  to  attend  court,  and 
would  be  unable  to  so  attend  for  three 
weeks.  As  we  have  said,  the  appUcafion 
was  In  all  respects  statutory,  save  and  ex- 
cept It  failed  to  recite  that  appellant  "has 
used  due  diligence  to  procure  such  testi- 
mony," but  did  state  that  the  witness  resided 
la  Alba,  Wood  county,  and  had  so  resided 
for  some  time,  and  that  on  NoTember  4, 
1911,  before  the  call  of  the  case  for  trial  on 
November  16,  1911,  appellant  procured  the 
lasuance  of  a  subpoena  directed  to  said  wtt- 
nesB,  and  placed  same  .with  the  sherlfF  fbr 
serrioe;  and  counsel  agreed  in  open  court 
tbat,  while  process  had  been  Issued,  it  had 
not  been  served,  for  the  reason  that  the  wlt- 
nesB  was  too  iU,  and  It  would  have  been  dan- 
gerous to  lUs  health  f&r  the  officer  to  have 
attempted  to  serva  him. 

The  trial  court  permitted  appellee,  to'  con- 
test  the  a^Ucatlon  tax  continuance^  the 
gEonnds  of  contest  btiboft  in  aalwtaiice :  That 
it  did  not  show  service  of  sutooma  on  the 
witDCBs,  or  diligence  to  serre  same.  That 
the  teatlmoiiy  of  the  witness  was  Immateri- 
al, nonecessBiTi  and  not  xsobably  txne,  tm 
the  reason  that  there  was  In  attendance  upon 
court  a  competent  trained  nurse,  who  was  In 
attendance  upon  i^ipellee  dnrlng  the  time 
said  Farrlngtou  treated  appellee,  who  could 
teati^  aa  to  the  condition  of  aniiellee  better 
than  said  Farrlngton.  That,  In  erait  the  ap- 
plication does  show  materiality  and  diU- 
g&ice,  and  la  In  compliance  with  statute, 
then  appellee  admits  to  be  ,  true:  (a)  That 
Dr.  Farrlngton  vlidted  plaintifl  about  one 
bour,  ox  sutdi  ttm^  at  the  place  of  the  actd- 
dmt  to  plaintiff  at  the  defendant's  request, 
and  found  him  suffering  with  bruised  con- 
dition of  head,  breast,  stomach,  and  left  hip, 
and  found  him  sulterlng  oonsldttable  pain 
from  the  shock.  (P)  That  at  the  time  of  said 
visit  it  was  his  oidnion  aa  a  physician  that* 
there  were  no  internal  Injuries  and  no  bones 
broken,  (e)  That  at  the  time  of  the  accident 
said  Farrlngton  estimated  that  plaintiff 
would  be  unable  to  work  for  a  period  of  one 
week,  and  that  at  the  time  of  the  accident 
there  was,  in  his  opinion,  no  evidence  of  any 
rupture  to  plaintiff,  and,  in  his  oplnimi,  that 
there  was  no  rupture. 

AttB<died  to  the  contest  was  the  affidavit 
of  the  witness  Farrington,  on  account  of 
whose  absence  the  continuance  was  Boqgbt, 
in  which  he  stated  that  the  appellee,  imme- 
diately after  his  injury,  seemed  to  be  suf- 
fering conslderatde  pain,  and  dnring  tike  four 
or  five  days  he  treated  aK>eIlee  he  complain- 
ed of  soreness  and  pain  in  his  left  hip  and 
along  the  right  inguinal  canal,  and  that  he 
discovered  no  rupture.  The  contest  also,  In 
effect,  denied  that  Farrington  would  testify 
to  the  facts  set  out  in  the  application  for 
continuance.  The  application  for  oontlnu- 
.aooe  and  the  contest  standing  as  w»  have 


shown,  the  court  overruled  the  apiAtcation 
for  continuance  and  compelled  the  appellant 
to  go  to  triaL  The  bill  of  exceptions  taken 
by  appellant  to  the  action  of  the  court  in 
overruling  the  application  is  entirely  silent 
as  to  why  the  same  was  ov^mled.  Appellee 
takes  the  position,  in  effect,  that  it  is  our 
duty  to  sustain  the  action  of  the  trial  court 
in  overruling  the  application  on  any  ground 
that  It  may  be  done,  and  in  that  connection 
urges  that,  the  application  falling  to  recite 
that  the  appellant  "had  used  due  diligence  to 
procure  such  testimony,"  meaning  tiie  tes- 
timony of  Farrington,  the  application  was 
not  statutory,  and  was  hence  properly  over- 
ruled. This  seems  to  be  the  rule  adopted  by 
the  Supreme  Court  That  court,  on  the 
question,  says:  "The  statute  requires  that 
on  the  first  application  for  a  continuance  the 
party  applying  therefor  shall  make  affidavit, 
among  other  things,  that  he  has  used  due 
diligence  to  procure  the  testimony  of  absent 
witnesses,  statii^  the  diligenoe  used.  It  Is 
not  soffideht  to  state  the  dlUgenoe  wlQiout 
also  stating  that  It  vas  due  or  sufficient  dili- 
gence. The  party  may  be  able  to  state  that 
statutory  diligence  was  used,  and  yet,  as  in 
this  cas^  refuse  to  swear  that  It  was  suffi- 
cient Facta  may  exist  within  the  knowl- 
edge of  the  affiant  that  would  restrain  him 
from  making  oath  that  due  diligence  bad 
been  used,  when  he  could  promptiy  swear 
that  the  ordinary  statutory  diligence  had 
been  used.  The  failure  and  refusal  of  the 
attorney  to  make  the  statutory  oath  left  the 
matter  of  continuance  to  the  sound  discre- 
tion of  the  court"  Bailway  Co.  v.  Woolum, 
84  Tex.  573,  19  8.  W.  783 ;  Hogan  v.  Bailway 
Ca,  88  Tex.  681.  32  S.  W.  1035;  Brown  v. 
National  Bank.  70  Tex.  750,  8  S.  W.  599. 

Under  these  dedslous  It  will  be  seen  that 
the  omission  of  the  statutory  words  indicat- 
ed at  another  place  left  the  matter  to  the 
sound  discretion  of  the  court,  and  following 
the  rule  there  announced  we  hold  there  was 
no  error  in  overruling  the  motion  to  con- 
tinue. 

[2,  t]  Growing  out  of  the  action  of  the 
court  in  overruling  the  application  to  con- 
tinue, another  question  arises  which,  we  con- 
fess, has  been  the  source  of  some  uncertain- 
ty on  our  part  The  appellee  in  his  contest 
of  appellant's  application  to  continue,  as  an 
inducement  to  secure  the  denial  of  the  appli- 
cation, admitted  that  certain  facts  which 
Dr.  Farrlngton  would  testify  to  were  true, 
and  that.  In  his  opinion,  certain  other  facts 
w«re  also  true.  After  the  application  wat 
dolled,  and  upon  trial,  appellee,  with  the 
consent  of  the  trial  Judge,  and  oxer  objec- 
tions of  appellant  waa  permitted,  substan- 
tlally,  to  contradict  the  admissions  made  In 
the  contest  This  action  of  the  trial  court 
is  challenged  by  appellant  under  its  third, 
fourth,  and  fifth  aaslgnmenta  of  wror.  Tbo 
rule  is  well  settled  that  where  an  applica- 
tion for-  continuance  becauaa  «t  tbe  .absence 
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of  a  material  wltnen  la  oUiorwlBe  sufficient, 
it  should  be  granted,  nnless  the  fiurts  expect 
ed  to  be  prored  by  the  wttnees,  and  as  stat- 
ed tn  Uie  apidlcation,  are  admltt^  to  be 
traa  Horwiti  t.  La  Roche^  107  8.  W.  lltf ; 
Wanghnwr  t.  BcbrloSi  19  Tex.  GIt.  ApI>u  209; 
46  8.  W.  917;  BaUvay  Go.  t.  Hall.  92  S.  W. 
1079;  BaUway  Ca  t.  Lynes,  66  8.  W.  1119. 
Xn  none  of  the  cases  cited,  however,  bas  the 
fortber  gneetlon  of  ttie  statutory  snfllclency 
of  the  aiq)Ucation  been  InvolTed,  and  for 
that  reason,  and  because  the  record  falls  to 
show  on  wbnt  ground  the  ap^lcatlon  was  In 
fact  denied,  a  dlffierent  questloD,  It  se^ns.  Is 
iDTolved,  particularly  so  since  the  contest 
makes  the  admission  tit  the  truth  of  Qie 
proposed  .testimony  of  Farrington  depend 
upon  whether  or  not  the  same  "shows  ma- 
teriality and  dillgeice  and  compliance  with 
the  statute"  If  the  record  disclosed  that 
the  application  for  continuance  was  doiled 
solely  because  apptitoe  had  admitted  the 
truth  of  the  auctions  in  the  application, 
thai  it  would  be  clearly  erroneous,  under 
the  cases  dted,  to  permit  same  to  be  con- 
tradicted. But  when  it  appears  that  the 
application  was  not  a  statutory  one,  and  the 
admission  was  made  only  on  condition  that 
It  was  statutory,  and  the  record  foils  to  show 
aa  which  ot  the  two  grounds  the  court  acted, 
then,  in  Tlew  of  the  decisions  Just  dted  in 
refer^ee  to  the  importance  of  a  statutory 
application  for  continuance,  necessarily  the 
presumption  arises  that  it  was  based  upon 
the  theory  that  the  application  was  not  in 
compliance  with  law.  Of  course,  U  no  ob- 
jection had  been  taken  to  the  sufflcUncy  of 
the  application  at  the  time,  and  the  admis- 
sion made  without  knowledge  of  the  statu- 
tory omission  noted  herein.  It  would  work 
a  decided  injnstlce,  and  would  be  corrected 
when  presented  In  such  form  as  would  per- 
mit tbe  correction. 

[4]  Tbe  second  assignment  of  error  Is,  in 
eCtect,  that  tiie  testimony  in  the  ease  Is  in- 
snffldent  to  show  any  negligence  by  appel- 
lant, and  hence  tbe  verdict  Is  not  supported 
by  tiie  eridence.  Appellte  was  employed  by 
appellant  as  a  miner  in  Its  coal  mine,  and 
was  Injured  the  second  day  of  his  employ- 
ment l^e  place  where  the  mlnen  worked 
was  underground  a  distance  of  about  70  feet 
A  pwpaadlcular  shaft  was  dug  down  to  tbe 
strata  ot  coal  where  tbe  miners  worked,  and 
into  this  shaft  was  built  a  winding  stairway, 
down  which  the  miners  entered  the  shaft 
and  reached  the  strata  of  coal  which  was 
being  mined.  AnwUee  alleged  that  on  the 
morning  he  was  injured  be  commenced  de- 
scending said  stairway  Into  tbe  mine,  and 
Just  as  lie  was  within  about  20  feet  of  the 
bottom,  and  about  ready  to  start  down  the 
last  flight  of  stairs,  a  idece  of  timber,  coal, 
or  other  substance  fell  firom  above,  striking 
him  on  the  head  and  knocking  off  his  cap 
and  lamp,  extinguishing  the  light  and  leav- 
ing him  in  QttO'  ^darkness;  that  he  thai 
striped  to  go  en  ^wn  tlia  stairs,  or  to  get 


out  of  t&e  way  of  any  other  sobstance  that 
might  fall  or  be  foimig,  when  suddenly  he 
fell  to  the  bottom  of  the  shaft,  striking  an 
iron  pipe  with  great  force,  and  Injuring  him- 
self as  detailed  in  Oie  pleading.  The  claim 
was  mad«  that  a^iellant  was  n^Ilgent  In 
maintaining  a  defective  manway  and  stair- 
way, in  that  the  manway  was  out  of  repair, 
caving  and  falling  In,  Its  timbers  <dd  and 
rotten;  that  the  stairway,  which  was  con- 
structed In  sections  of  seven  or  dght  feet, 
had  handholds  or  ba&lstns  to  use  in  descend- 
ing and  ascending,  except  tbe  last  flight, 
whlfdi  was  about  20  feet  in  lengtb,  stealer 
than  an  ordinary  and  reuonably  safe  stair- 
way should  be^  and  which  had  no  banister  or 
handhold,  or,  If  any,  an  Insnffldent  one. 
The  claim  Is  made  by  appellant,  and  we 
agree  with  It,  that  It  any  qigllgoice  was 
proven  It  was  In  tiie  condiOan  of  the  last 
flight  of  tbe  stairway  leading  dpwn  the  msnr 
way.  Hence,  bearing  on  the  Mdition  of  Uie 
last  ffight  of  steps,  and  appellant's  claim  ttat 
there  was  no  testimony  showing  same  was 
negligently  constructed,  the  following  testi- 
mony was  adduced: 

AppeSiae  testified  that  be  did  not  "know 
whethCT  there  were  any  banisters  there  or 
not;  that  he  grabbed  for  them,  but  conld 
not  grab  any,  bnt  did  not  remember  irtiether 
there  was  any  there  or  not" 

Oannott  testified:  "There  wiore  no  banis- 
ten  <m  the  last  flight;  there  were  on  the 
other  filghts.** 

Patton  testified:  "Tbe  bottom  flight  of  the 
stairway  Is  different  from  t3ie  rest  of  the 
flights  of  tbe  stairs;  that  is,  It  Is  loiter  and 
steeper.  •  •  •  I  don't  know  at  the  present 
whether  or  not  the  bottom  flight  has  got 
banistm  <m  It  It  seems  to  me  that  it  did 
not  have  bantsters  when  I  was  ther&  It 
might  have  bad,  bnt  I  dont  remembet;  I 
don't  believe  that  it  did." 

Hodge  testified:  "The  last  flight  of  steps 
is  some  Bteepa  than  tiie  others.  «  •  *  I  don't 
believe  there  are  any  banisters  the  last  three 
feet  down  the  steps." 

mtcb  Tmy,  refwring  to  the  stairway, 
testified:  "Mot  all  of  than  have  got  banls- 
tOB  or  huidliolds  oa  than;  I  dcm't  think 
the  last  flight  got  banistws  or  hand- 
holds on  It  I  woold  not  be  positive,  be- 
cause it  bas  been  a  good  wbUe;  QraQ  my 
best  recoIlecUon  Is  that  there  was  not  any." 

caarence  Fatten  testified:  *Tb»  bottom  or 
last  flight  of  st^  or  stairs  never  had  any 
banister  on  tt  *  *  *  I  don't  know  that 
I  coold  tell  tbe  Jury  that  there  was  a  point 
on  those  stalrst^  where  a  man  could  fall 
16  feet  because  there  Is  not  any  banister  on 
it;  I  don't  know  about  that  *  *  «  But 
I  do  swear  absolately  that  on  tiie  last  flight 
of  steps  there  were  no  banisters.  That  Is 
my  best  recollection.  I  stepped  off  there  one 
time  Is  how  come  me  to  know  so." 

Broman,  state  mine  Inspector,  testified  that 
the  stairway  "is  constructed  along  the  usoal 
lines,  provided  with  steps  and  banisters,  with 
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thft  eioQitloii  of  the  lower  fllgltt  of  steps.  I 
do  not  remember  the  details  of  tiie  coiastrac- 
tlon;  but  tb^  were  provided  with  banisters, 
I  beUeve^  with  the  ezceptl<m  of  the  lower 
flight" 

[I]  It  was  the  dnt7  of  aM>6llant  to  use  rea- 
sonable precaution  for  appellee's  safety  by 
providing  him  a  reasonably  safe  and  conven- 
ient  means  of  IngreBa  and  egress  to  and  from 
appellant's  mines,  and  falling  to  do  so  appti* 
lant  would  be  liable  for  any  Injory  pnol- 
mately  resulting  from  snch  failure.  The 
ifoly  means  of  Ingress  and  egress '  to  said 
mines  for  appellant's  employes  was  the  stair- 
way down  which  appellee  was  making  his 
way  when  the  substance  stmdi:  him,  knock- 
ing his  cap  from  his  head  and  extinguishing 
his  lamp,  although  it  is  hinted  in  the  record 
that  there  was  another.  When  his  light  was 
otingnlsbed,  he  was  beginning  the  descent 
of  the  last  flight  of  stairs.  As  his  l^hfi  was 
extinguished,  and  he  was  left  in  darkness, 
he  stumbled  and  reached  or  "grabbed"  for 
the  banisters,  and  claims  he  found  none,  and 
that  as  a  result  he  finally  lost  his  balance 
and  fell  to  the  bottom  of  the  shaft,  and  was 
injured,  as  allied.  Under  the  allegations  of 
the  petition,  and  in  view  of  appellant's  duty 
to  provide  a  safe  place  of  Ingress  for  appel- 
lee, the  testimony  was  sufficient,  In  our  opin- 
ion, to  take  the  issue  of  the  condition  of  the 
stairway  to  the  Jury  for  their  determination. 
While  it  may  be  true  that  the  testimony  of 
appellant's  witnesses,  asserting  there  were 
banisters  on  the  last  flight  of  steps,  and  that 
same  were  safely  and  properly  constructed, 
is  much  more  positive  than  the  testimony  of 
appellee  to  the  contrary,  and  It  may  also  be 
true  that  appellant's  witnesses  outnumber 
appellee's,  yet  such  fhcts  give  us  no  right  of 
interference,  and  present  no  excuse  for  deny- 
ing the  jury  the  right  to  determine  the  Issue. 

Mr.  Chief  Justice  Oalnes,  In  Harpold  v. 
Moss,  101  Tex.  MO,  109  S.  W,  028,  says:  "To 
judge  of  the  credibility  of  the  witnesses  and 
the  weight  to  be  given  to  their  testimony  is 
peculiarly  the  province  of  the  Jury.  Hence, 
whenever  the  court  undertakes  to  say  that 
the  testimony  of  a  witness  Is  ^titled  to  no 
credit,  because  it  is  overborne  by  contradic- 
tory testimony,  or  that  It  is  so  contrary  to 
drcTunstances  In  proof,  which  render  It  im- 
probable, it  very  clearly  assumes  the  func- 
tion of  the  jury;  and  its  ruling  should  not 
t»e  permitted  to  stand."  See,  also,  Eastham 
T.  Hnnter,  98  Tex.  MO^  80  8L  W.  828,  which 
Is  In  point. 

[I]  The  eighteenth  assignment  of  error 
complains  of  the  refusal  of  the  court  to  per- 
eDq>torlIy  instruct  the  jury  to  return  a  verdict 
for  the  defendant  The  first  claim  urged  un- 
der tills  assignment  Is  tbat  appellee's  inju- 
ries resulted  from  risks  assumed  by  him. 
The  assumption  of  the  risk  Is  sought  to  be 
fastened  npon  appellee,  for  the  reason  that 
he  had,  on  the  day  previous  to  his  injuries, 
made  a  trip  down  into  the  shaft,  and  knew 


that  the  last  flight  ot  tb»  stairs  ires  steep 
and  without  banisters,  and  for  the  tnrUker 
reason  that  sQ(ih  conditiott  was  so  open,  pat- 
ent and  obvious,  appellee  Is  held,  as  matter 
of  law,  to  have  assumed  the  risk.  The  effect 
of  this  proposition  Is  to  say  that,  If  It  be 
conceded  that  the  stalnray  was  negligently 
or  defectively  constmcted,  or  was  in  a  dan- 
gerous condition,  nevertheless  appellee  knew 
of  and  aroredated  his  danger,  slnee  he  had 
descended  Into  the  mine  tlie  day  befttre,  and 
bad  passed  down  the  steps,  and  since  their 
condition  was  so  open,  obvious,  and  patent 
that  the  law  chafes  him  with  noUce  there- 
of Tills  reduces  the  iitqnlry  under  this  as- 
signment to  the  single  qnestlwi  ot  whether 
or  imt  tiie  testimony  was  sufficient  to  take 
the  question  of  assumed  risk  to  the  Jury,  or 
Aether,  as  maintained  by  appellant  the  un- 
disputed facts  show,  as  matter  of  law,  that 
appellee  Msumed  the  dangers  of  descending 
the  stairway.  The  Jury  adopted  appellee*» 
theory  of  the  facts  surrounding  the  accident ; 
and  In  deference  to  such  findings,  and  as 
bearing  on  appellee's  knowledge  of  the  con- 
dition of  the  stairway,  the  record  dlscl<»es 
that  on  the  morning  before  appellee  began 
his  duties  he  was  escorted  down  Into  the 
mine  by  two  other  miners,  one  preceding  him 
and  one  following  him,  all  three  having  a 
lamp  in  their  caps,  the  purpose  being  obvi- 
ously to  show  appellee  the  way  down  the 
shaft,  although  he  says  no  one  explained  to 
him  the  purpose  of  escorting  him  down,  and 
that  he  asked  if  there  was  any  one  present 
who  could  speAk  Oermau,  appellee  being 
German,  and,  as  we  gather  from  the  rec- 
ord, speaking  Bngllsh  indifferently,  but  was 
told  no  one  could  speak  German.  On  reach- 
ing the  bottom  of  the  shaft  he  was  turned 
over  to  a  17  year  old  boy,  who  conduct- 
ed him  to  his  room,  where  he  worked  that 
day,  leaving  the  mine,  as  we  understand, 
by  the  "Btope"  through  whl<^  the  cars  load- 
ed with  coal  were  hoisted,  and  not  by  the 
shaft  down  which  he  was  escorted.  On  en- 
tering the  mine  the  Qrat  day,  he  did  not  no- 
tice the  manner  in  which  the  last  flle^t  of 
steps  were  constructed,  nor  was  there  any  oc- 
casion for  him  to  do  BO ;  nor  did  those  who 
accompanied  him  call  his  attention  thereto. 
No  stop  was  made  on  the  Jonm^  down,  and 
the  only  light  in  the  shaft  was  that  shed  by 
the  miners*  lights  on  their  caps.  The  fore-, 
going  is,  In  effect,  the  testimony  bearing  on 
appellee's  knowledge  of  the  defective  condi- 
tion of  the  stairway.  Are  the  facts  suffi- 
cient to  take  the  question  of  assumed  risk  to 
the  jury?  We  think  so,  for  the  reason  that 
when  the  servant  enters  the  employment  of 
the  master  he  is  not  required  to  use  ordinary 
care  to  see  that  the  master's  business  Is  con- 
ducted in  a  reasonably  safe  manijOT.  "He 
does  not  assume  the  risks  arising  from  the 
ftillure  of  the  master  to  do  his  duty,  unless 
he  knows  of  the  failure  and  the  attendant 
risks,  or  in  tha  onUoaiy  discharge  nt  bis 
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own  doty  must  neceasarllr  have  acqnlied  the 
luiowledg&"  BaUway  Co.  t.  Hannlg,  91  Tex. 
347,  43  S.  W.  608;  Texas  Tiac.  Oo.  t.  Mor- 
row. 146  &  W.  1071. 

As  we  have  said,  the  assignment  we  are 
considering,  which  attacks  the  refusal  of 
the  trial  Judge  to  peremptorily  return  a  ver- 
dict for  the  appellant,  concedes,  at  least  for 
the  presentation  of  the  point  under  discus- 
Bion,  the  defective  condition  of  the  stair- 
way. Then  can  it  be  further  said  that  ap- 
pellee, under  the  facts  adduced,  knew  its 
condition  and  attendant  risks,  or  in  the  dis- 
charge of  his  duties  must  necessarily  have 
known  its  condition?  We  think  not  Ap- 
pellee tiad  made  but  one  trip  down  the 
shaft  before  the  accident  happened,  and  did 
so  then  preceded  and  followed  by  two  of  ap- 
pellant's employes,  neither  of  whom  called 
his  attention  to  the  condition  of  the  stair^ 
way.  While  an  experienced  miner,  this  fact 
did  not,  as  contended  by  appellant,  require 
him  to  examine  for  himself  and  ascertain 
the  sltoation.  His  very  experience,  perhaps, 
told  him  to  assume  that  the  stairway  was  a 
reasonably  safe  one,  although  he  is  not  re- 
quired to  use  ordinary  care  to  ascertain  that 
fact  It  was  the  master's  duty  to  exercise 
that  degree  of  care,  and  not  the  servant's. 
Appellee  says  it  was  dark,  and  that  he  did 
not  notice  the  defect  At  all  events,  the  evi- 
dence on  the  point  of  assumed  rl*  was  anf- 
flclent  to  take  the  question  to  the  jury  for 
their  determination,  and  it  follows  that 
our  opinion,  tlie  peranptory  chaxge  was  prop- 
erly refused. 

[7]  The  fourth  and  fifth  propositions  un- 
der the  eighth  assignment  of  error  depend 
for  their  force  upon  the  proposition  that  the 
proven  facts  constitute.  In  law,  assumed 
risk  on  the  part  of  appellee  of  the  defective 
stairway,  but  which  we  have  determined  was 
properly  submitted  to  the  Jury;  and  hence 
it  would  have  been  improper  tor  the  court 
to  have  i>eremptprlly  directed  a  verdict  for 
appellant,  as  urged  In  said  propositions.  We 
deem  it  proper,  however,  In  response  to  ap- 
pellant's argument  that  the  substance  which 
fell  down  the  shaft  and  knocked  appellee's 
cap  and  light  from  his  head,  thereby  placing 
him  in  a  position  of  sudden  peril  and  fright 
was  the  proximate  cause  of  his  injury,  and 
that  appellee,  because  he  knew  the  shaft 
was  open,  and  the  probability  of  some  sub- 
stance falling  being  obvious,  assumed  the 
risk,  and  was  not  matter  of  law,  en- 
titled to  recover,  to  say  that  in  our  opinion, 
the  correct  rule,  under  the  facts  in  this  cas^ 
was  stated  by  Mr.  Chief  Justice  Gaines  in 
Railway  Co.  v.  Somers,  78  Tex.  442.  14  S. 
W.  780,  where  it  Is  said:  "Because  a  sotv- 
ant  knows  of  one  defect  he  does  not  take  the 
risk  of  another,  of  which  he  has  no  knowl- 
edge; and  If  both  contribute  to  Injure  him 
he  la  entitled  to  recover,  provided  but  for 
the  unknown  defect  the  accident  would  not 
have  happened.  It  Is  not  a  question  of  con- 
tributory n^grac^  for  the  law  does  not 


Impute  n^gence  to  him  fw  knowingly  mdng 
defective  Implements  or  machinery.  He 
merely  assumes  the  risk  of  such  defects  as 

are  known  to  him." 

Hence,  If  it  can  be  said  that  appellee  as- 
sumed the  risk  of  some  substance  falling 
down  the  open  shaft  and  knocking  his  light 
and  cap  from  his  head  and  placing  him  In 
sudden  fright  and  peril,  under  the  evidence 
and  finding  of  the  Jury,  he  did  not  assume 
the  risk  of  the  defective  stairway,  since  he 
did  not  know  It,  and  which  defective  condi- 
tion, under  the  above  rule,  was  in  fact  the 
proximate  cause  of  the  injury.  The  rule  Is 
also  very  clearly  and  concisely  stated  by  Mr. 
Justice  Fly,  in  Shippers'  Compress  &  Ware- 
house Co.  V.  Davidson  et  aL,  30  Te^  dr. 
App.  558,  80  S.  W.  1032. 

[I,  I]  The  ninth,  tenth,  eleventh,  and 
twelfth  assignments  of  error  and  the  propo- 
sitions thereunder  relate  to  the  refusal  of 
the  court  to  permit  appellant  to  prove  cer- 
tain facts  by  Isadore  J.  Broman,  state  mine 
Inspector.  The  first  complaint  Is  that  the 
court  refused  to  permit  appellant  to  prove 
by  said  witness  that  "these  mines  were  some 
of  the  best  lignite  mines  in  the  state,  as  re- 
gards safety  and  efiSciency  of  management" 
We  think  the  statement  properly  excluded. 
An  iinalysiB  of  the  statement  shows,  not  that 
this  mine  was  safely  constructed  and  man- 
aged, but  that,  as  compared  to  other  slmilaF 
mines,  It  was  safely  and  efficiently  managed. 
We  do  not  believe  It  a  safe  rule  to  prove  a 
thing  safe  because  It  Is  as  safe  as  any  oth^ 
like  thing.  Besides,  this  statement  was  ren- 
dered inadmissible,  or,  at  least  Its  exclu- 
sion harmless.  In  view  of  the  fact  that  Bro- 
man testified  that  the  mine  was  "constructed 
along  the  usual  lines,  provided  with  steps 
and  banisters,  with  the  exception  of  the 
lower  flight  of  steps,"  being  the  steps  claim- 
ed to  be  defective. 

[11,11]  The  other  complaints  are  directed 
to  the  refusal  of  the  court  to  permit  said 
witness  to  state  that  In  his  opinion,  the 
mine  was  in  good  condition  and  operating, 
as  near  as  the  witness  could  determine,  in 
compliance  with  state  mining  laws,  and  that 
the  entries  and  driveways  thereto  vrete  In 
safe  condition.  We  think  any  statement  of 
the  witness  that  the  mines  were  constructed 
according  to  the  state  mining  laws,  was  in- 
admissible, because  it  involved  a  construc- 
tion of  the  mining  laws,  which  was  the  func- 
Uon  of  the  court  We  also  think  the  opin- 
ion of  the  witness  that  the  mine's  entries 
and  driveways  were  In  safe  condition  was 
a  c<mclnalon  of  the  witness,  and  that  the 
proper  method  would  have  been  for  the  wit- 
ness to  state  the  manner  of  construction  and 
leave  it  for  the  jury  to  determine  whether 
It  was  properly  and  safely  constructed.  An- 
derson Elec.  Co.  V.  Olebume  W.,  X.  &  L.  Co., 
23  Tex.  Civ.  App.  328,  67  S.  W.  580.  and 
cases  cited.  The  case  of  Stark  Grain  Oo. 
V.  Harry  Bros.,  67  Tex.  Civ.  App,  629,  122 
a.  W.  960.  Is  entirely  dissimilar  In  Its  facta 
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tiom  tbe  Instant  ease.  Mr.  Jnstice  Talbot, 
Id  that  case,  draws  the  distinction  between 
the  ai^llcation  of  the  rule  of  evidence  In  the 
Anderson  and  Stark  Cases,  snpra,  and  we 
content  oorselvea  with  a  reference  to  bis 
opinion.  Finally,  as  we  hare  stated  In  an- 
other  portion  of  this  opinion,  this  witness 
testified  that  tbe  stairway  upon  which  ap- 
pellee received  his  Injuries  was  not  prop- 
erly constructed,  and  tbe  charge  of  the  court 
confined  the  Jury  In  Its  deliberations  to  tbe 
negligence  of  the  appellant  In  the  construc- 
tion of  said  stairway. 

[12]  Under  Its  twenty-second  assignment  of 
error  appellant  asserts  that  the  court  erred 
In  telling  the  Jury  that  the  master  "most 
use  ordinary  care  to  furnish  the  servant  a 
reasonably  safe  method  of  Ingress  to  his 
mine";  whereas  the  pleading  of  appellee  on- 
ly charged  that  the  place  of  entry  was  im- 
properly constructed  and  maintained.  The 
Complaint  Is  that  the  Jury  was  misled  by 
the  use  of  the  word  "method."  Tliis  objec- 
tion appears  to  us  hypercritical,  particularly 
in  view  of  the  fact  that  the  charge  told  the 
Jury  directly  that  appellee  could  only  re- 
cover If  the  last  flight  of  stairs  were  de- 
fectively constructed,  which  took  from  the 
Jury  all  other  specific  charges  of  negligence; 
and  It  is  hardly  conceivable  that  under  said 
charge  they  considered  or  that  the  method 
of  entry  into  the  mine  bad  any  Influence 
Qpon  them  in  reaching  their  verdict 

[If]  What  we  have  said  above  In  refer- 
ence to  the  Qse  of  tbe  word  "method"  ai>- 
pUes  to  tbe  use  of  tbe  word  "accident,"  em- 
ployed in  two  or  three  instances  by  tbe 
court  in  charging  on  the  risks  of  his  em- 
ployment assumed  by  the  appellee.  The 
charge  upon  assumed  risk  was  properly  giv- 
en, but  was  indeed  by  tbe  statement  that, 
U  tlie  jmy  believed  that  the  "accident"  to 
appellee  was  one  ordinarily  Incident  to  tbe 
bosbMSB,  then  ai^iwilee  assumed  such  risk; 
whereas  appellant  maintains  the  correct  rule 
to  be  that  the  servant  assumes  tbe  risks  or- 
dinarily incident  to  his  employment,  and  It 
Is  not  the  duty  of  ai^ieUee  to  show  that  tli* 
"accident"  to  the  servant  was  one  of  the 
rl^s  of  his  employment  As  we  have  sug- 
gested, we  cannot  In  all  fairness  conceive 
bow  t^ie  occasional  use  of  the  term  "acci- 
dent" could  have  possibly  misled  the  Jnry. 

[14]  We  do  not  feel  that  we  can  sustain 
tbe  twenty-fifth  assignment  of  error,  wbleb 
complains  of  the  Improper  argument  of  coun- 
sel for  appellee,  In  view  of  tlie  qiiallflca> 
doD  of  the  tiUl  of  exception  by  the  trial 
conrt,  wherein  be  states  that  he  chedced 
counsel  and  orally  Instmcted  the  Jury  not 
to  consider  same,  and  OaA  appellant  did  not 
request  any  written  Instmctlon  on  tbe  mat- 
ter. We  do  not,  however,  wlsb  to  be  under- 
stood as  at  all  ai^iroving  same.  Soch  argu- 
ments are  Improper,  and  we  wUl  not  besltata 
to  hold  same  materially  eifoneoii%  whoi 
not  qualtfled  as  In  this  case. 


The  balance  of  the  assignments  of  error, 
whlcb  are  not  repetitions  of  those  hereto- 
fore examined  by  us,  have  been  carefully 
considered,  and  we  are  of  opinion  that  th^ 
present  no  material  error;  and  hence  It  be- 
comes our  duty  to  overrule  same. 

Tlie  Judgmmt  of  the  lower  conrt  Is  af- 
firmed. 


HUMB  et  al.  v.  DARSBT  at  aL 

(Court  of  Oivil  Appeals  of  Texas.  Oalveston. 
Feb.  1. 1913.) 

1.  Deeds  {%  211*)  —  Tbusts  (|  89*)  —  Evi- 
dence. 

In  treapass  to  txj  title  evidence  itld  to 
sustain  a  verdict  finding  tliat  defendant  I>.  did 
Dot  purchase  the  land  from  the  other  defend- 
ants for  plaintiff's  benefit  and  that  such  other 
defendants  were  not  frandotently  iadaced  to 
sign  a  warranty  deed  without  knowledge  of  Its 
contents,  while  intending  only  to  execute  a 
quitclaim. 


2.  BVZDEHCB  <|  161*)  —  IrTBUT  —  STATE  OT 

Mind. 

On  an  iasne  In  trespass  to  try  title  as  to 
whether  witness  intended  to  execute  a  quit- 
claim or  warranty  deed,  he  having  testified  ful- 
ly as  to  the  facts  relied  on  to  show  that  he 
and  his  cograntor  were  imposed  on  in  execut- 
ing the  warranty,  it  was  not  error  to  refuse  to 
permit  liim  to  further  testi^  that  he  consid- 
ered a  quitclaim  deed  as  the  only  kind  he  and 
his  cograntor  could  or  would  give;  and  that,  as 
far  as  certain  others  were  concerned,  who  had 
an  option  to  purchase  the  property  from  the 
grantee,  It  was  as  good  for  them  as  a  warranty. 

[Ed.  Not&p-For  other  cases,  see  BMdenee, 
Cent  Dig.  |  440;  Dee.  Dig.  |1S1.«] 

8.  BviDENCx  (I  471*)— Opinion. 

Where  a  witness  and  bis  cograntor  had 
conveyed  the  land  in  controversy  to  D.,  who 
had  pven  an  option  to  the  heirs  of  L.  to  pur- 
chase tbe  land  from  him,  evidence  that  the  wit- 
ness considered  that  D.  was  a  benefactor  of 
snch  heirs,  and  that  the  conveyance  to  D.  was 
virtually  a  deed  to  tbe  heirs,  they  not  having 
money  to  pay  for  the  land,  thus  securing  D. 
for  his  outhiy  In  their  behalf,  was  properly  ex- 
cluded. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  2149-21SS;  Dec  Dig.  |  471.*] 

4.  Evidence  ({  4T1*>~Hatebiaijtt— .Undsb- 
STAKDiNa  or  Witness. 

On  an  issue  whether  the  iaterveolng  de- 
fendants had  been  fraudulently  Induced  to  exe- 
cute a  warranty  Instead  of  a  quitclaim  deed  to 
D.,  evidence  of  a  witness,  who  was  present 
when  the  deed  was  executed,  that  he  under- 
stood  the  deed  was  to  be  a  quitclaim  was  prop- 
erly exchided;  he  being  unable  to  state  the 
facts  and  circumstances  on  which  he  based  the 
understanding. 

[Ed.  Note.— For  other  cases,  see  Eridrace, 
Cent  Dig.  H  2149-2185;  Dec  Dig.  }  471.*] 

5.  Covenants  ({  78*)— Wabbantt  or  Titli 
— Devbnses. 

Where  the  heirs  of  Ia  Induced  D.  to  pur- 
chase, an  outstanding  title,  which  be  did,  re- 
ceiving from  his  grantors  a  warranty  deed,  and 
giving  to  the  heirs  of  L.  a  mere  opaou  to  pur- 
chase from  him  by  paying  the  amount  paid,  and 
interest  but  such  heirs  were  under  no  obliga- 
tion to  exercise  the  option,  and  D.  had  no  re- 
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«oiim  OB  them,  the  lact  that  they  Inatltnted 
proceedlnn  to  have  each  ontitaiidlnff  tide  <!«• 
■clared  Toid,  in  whidi  thej  were  lacceRsfuI*  did 
not  preclude  D.  from  recovering  acatnet  his 
Xrantors  on  their  warranty. 

[Kd.  Note.— For  other  caaei,  lee  Govenanta, 
Cent  Dig.  I  77;  Dec  Dig.  |  78.*1 

Appeal  from  District  Ck)artp  Homtou  Oonn- 
tj;  B.  H.  Gardner,  Jadge. 

Salt  by  T.  H.  Leaverton  and  others  against 
Oeorge  B.  Darsey  and  others,  who  impleaded 
J.  It.  Hume  and  another.  From  a  Judgment 
for  plaintiffs  to  recover  the  land  In  contro- 
versy, and  In  t&Tor  of  defendant  Darsey 
against  Hume  and  Plnckney  on  their  gen^I 
warranty  In  a  prior  deed,  Home  and  Plnck- 
ney appeal.  Affirmed. 

Nann  &  Nnnn,  of  Croclcett,  and  N.  A.  Rec- 
tor, of  Anstin,  toe  appdlants.  Aldrich  ft 
Oroc^  of  Grockettt  for  ai^eUeea. 

BEESE,  J.  This  Is  a  suit  Instituted  by 
T.  H.  Leaverton  and  others  in  trespass  to 
try  title  to  recover  of  Geoi^  B.  Darsey  the 
fi.  %  of  section  2,  Dallas  ft  Wichita  BaU- 
way  Company  snrv^,  in  Bonaton  county. 
Darsey  answered  by  general  denial  and  plea 
of  not  gallt7,  and  also  Impleaded  J.  J*  Hume 
and  T.  F.  Plnckn^,  from  whom  he  bad 
boQght  the  land,  and  who  had  executed  to 
him  a  deed  with  coTenants  of  genwal  war- 
ranty, and  soo^t  to  reeovnr  of  them.  In  case 
plaintiff  recovered  the  land,  942S,  being  the 
amount  paid  by  him.  Upon  trial,  with  the 
assistance  of  a  jury,  plaintiff  recovered  Jndg* 
matt  for  the  land,  and  tbe  verdict  was  in  ta- 
VOT  of  defendant  Darsey  against  Hnme  and 
Plnckney  for  $425,  with  Interest  from  Decern- 
ber  15,  1906.  Darsey  remitted  the  Interest, 
and  Jndgment  was  entered  for  the  $426,  with 
Interest  from  date  of  the  judgment 
Judgment  In  fkTor  of  plaintilt  for  the  lands 
is  accepted  by  Dars^,  Hume,  and  Pindoiey, 
and  no  question  Is  made  oa  ttils  appeal  as  to 
tlmt  The  only  qneetlon  presented  Is  as  to 
the  correctnesfl  of  the  Judgment  againat 
Hume  and  Plnckney  on  their  warranty,  from 
whifdi  tb^  appeaL 

The  issues  raised  by  the  pleadings  and  evl- 
doice  were  presented  to  the  Jury  by  the  fol< 
lowing  charge:  "The  deed  from  J.  I&  Hume 
and  T.  r.  Plnckney,  conveying  the  820  acrea 
sued  for  to  George  B.  Darsey,  la  a  general 
warranty  deed,  and  undw  the  undisputed 
facts  of  this  case  you  will  find  for  Darsey 
on  said  warranty  against  said  Hume  and 
Plnckney,  unless  yon  find  from  the  evldoioe 
the  afflrmatlTe  of  either  one  of  the  following 
IvcqMwltlons;  (l)  That  the  purchase  19^  George 
B.  Dars^  was  not  fOr  himself,  but  for  the 
Leaverton  heirs.  (2)  S.  J.  Osborne  was  the 
agent  ot  said  Darsey  and  the  said  Leaverton 
heirs,  and  that  the  agreanoit  b^ween  said 
Osborne  and  Hume  and  Plw^^  was  that  a 
quitclaim  deed  was  to  be  ^ven  by  Hume  and 
Plndmc7>  and  that  said  Osborne  ftaudulent- 
1y  represented  that  the  deed  was  a  qnitelaim, 
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and  that  Hume  and  Plnckney,  acting  on  such 
fraudulent  repreeentetiona,  executed  said 
deed,  b^evlng  it  was  a  quitclaim  deed.  If 
you  find  either  one  of  said  propositions  In 
the  affirmative,  then  you  will  find  against 
said  Darsey  and  in  favor  of  Hume  and  Plnck- 
ney on  Daney's  cross-bill.*' 

[1]  The  verdict  of  the  Jury  in  favor  of  ap- 
pellee Darsey  against  appellants  necessarily 
embraces  findings  that  Darsey  bought  the 
land  for  himself,  and  not  the  Leavertons,  and 
that  appellants  were  not  Imposed  upon  by 
Osborne  In  the  execution  of  a  warranty  deed. 
We  have  examined  the  evldmce  with  great 
care,  and  conclude  that  It  was  sufficient  to 
authoi4ze  both  of  sn<di  findings;  and  we 
therefore  find  that  in  making  the  pur<Aase 
of  the  land  from  Hume  and  Plnckney,  through 
J.  S.  Osborne,  Darsey  was  buying  for  him- 
self, and  not  for  the  Leavertons.  With  re- 
gard to  this,  we  find  the  facts  to  be,  brlefiy, 
as  follows:  The  land  In  controversy  had 
been  purchased  by  the  father  of  plaintiffs, 
Leaverton  and  others,  from  the  state.  The 
sale  was  forfeited  by  the  Commissioner  of 
the  General  Land  Office,  and  the  land  after- 
wards sold  to  ap[>ellants  by  the  Land  Com- 
missioner. Learning  of  this.  T.  H.  Leaver- 
ton  sent  J.  S.  Osborne,  whose  wife  was  one 
of  the  heirs,  to  Austin  to  see  about  it  The 
forfeiture  had  been  declared  under  the  ad- 
vice of  the  Attorney  General,  but  Osborne 
consulted  attorneys,  who  were  willing  to  un- 
dertake a  siilt  by  mandamus  In  the  Supreme 
Court  to  have  the  forfeiture  and  resale  set 
aside  for  a  fee  of  9600— -"no  cur^  no  pay." 
Osborne  then  began  to  dicker  with  Hume 
and  Plnckney  for  a  sale  of  the  land  to  Lea- 
verton, who  agreed  to  take  $^6.  They  evi- 
dently contemplated  a  sale  to  the  Leavertons, 
but  when  Oabome  notified  T.  H.  Leaverton, 
who  aeeniB  to  have  bew  acting  for  aU  of 
them,  of  this  offw,  Leaverbm  found  that  he 
did  not  have  Vie  money,  ao  he  applied  to 
Darsey.  They  talked  the  matter  over,  and 
Uie  outcome  was  that  Dara^  was  to  buy 
the  land  firom  Hume  and  Plndmey,  and  was 
to  give  the  LeaTertons  the  prlvHege  or  cv- 
ti<m  to  buy  it  from  him  for  the  same  prlc^ 
paying  him  intoest  and  such  expMisee  as  he 
mie^t  be  at  In  the  matta.  The  matter  of  a 
future  salt  by  tbe  Leavertons  to  have  the  for- 
feiture and  resale  set  aside  waa  discussed, 
and  Darsey  was  soUdtoas  to  know  what  re- 
course he  would  have  then  for  his  money. 
He  waa  told  by  Leaverton  that  be  would  get 
a  warranty  deed,  and  that  Hume^  at  least; 
would  be  good  on  the  warranty.  The  agree- 
mmt  waa  made;  Darsey  soit  tbe  money  to 
Osborne  at  Austin,  wlw  paid  It  to  Hume  and 
Flnduk^;  and  tb^  executed  to  Dars^  a 
general  warranty  deed  for  the  land,  excit- 
ing from  the  warranty  the  balance  still  due 
the  state.  It  ai^wars,  and  this  matter  was 
talked  ovw  between  T.  H.  Leaverton  and 
Darssy.  that  Hume  and  Plndmey  had  paid 
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more  for  the  land  tban  the  orlglual  price  In 
the  sale  to  Leaverton,  and,  as  the  purchaser 
from  them  was  to  assume  the  balance  of  this 
purchase  money  due  the  state,  it. would  be 
to  the  interest  of  the  Leavertons  to  have  the 
forfeiture  set  aside  and  the  original  sale  re- 
instated ;  but  Leaverton  did  not  want  to  risk 
loslns  the  land,  which  was  worth  about 
SOO.  The  idea  was,  so  far  as  the  Leavertons 
were  concerned,  that  If  they  failed  In  the 
mandamus  proceedings  they  would  fall  back 
on  their  contract  with  Darsey  and  buy  the 
land  from  blm  at  the  price  paid  by  him  and 
Interest;  and,  so  far  as  Darsey  was  con- 
cerned, that,  if  the  mandamus  suit  failed,  he 
would  hold  the  land,  unless  the  Leavertons 
bought  It  from  him,  and  if  the  mandamas 
proceedings  resulted  in  X^verton's  favor  he 
would  recover  tills  amount  from  Hume  and 
.  Plnckney  on  the  warranty.  This,  in  a  gen- 
eral way,  api>ears  to  have  been  the  situation 
as  understood  by  Leaverton  and  Darsey. 
Darsey  went  Into  the  possession  of  the  land, 
and  has  received  in  rents  enough  to  pay  the 
9425,  but  there  was  no  understanding  or 
agreement  between  him  and  Leaverton  that 
this  was  to  be  applied  as  payment  on  the 
$^S.  T.  H.  Leaverton  testified  that  they  ex- 
pected to  recover  ttiese  rents  from  Darsey, 
but  no  claim  for  them  was  made  In  the  peti- 
tion. The  Leavertons  afterwards  Instituted 
a  proceeding  by  mandamni  Is  the  Supreme 
Court  (Leavertim  t.  Robison,  1<C  Tex.  KLB,  120 
S.  W.  168).  the  resDlt  of  which  was  that  the 
forfeiture  waa  set  aside  and  the  original  sale 
reinstated.  They  thereupon  Instltated  this 
■nit  against  Itaraey. ' 

In  r^rd  to  the  othor  Issne,  as  to  the  ex- 
ecution of  a  warrants  Instead  of  a  quitclaim 
deed,  tbe  evidence  is  conflicting.  Osborne 
testified  poaltlTely  that  it  was  understood 
and  agreed  that  a  warranty  deed  should  be 
given,  which  was  denied  by  both  Hume  and 
Pinckn^.  In  writing  the  deed  a  blank  form 
was  used.  Osborne,  who  wrote  It,  added  to 
the  printed  part,  in  two  places,  a  condition 
excepting  from  the  warranty  the  claim  of 
the  state  for  unpaid  purctiase  money.  He 
testified  that  Plnckney,  an  educated  and  in- 
telligent man  above  the  ordinary,  read  the 
deed  very  carefully  before  signing,  and  that 
Home,  who  was  a  business  man,  at  one  time 
a  banker,  also  read  It,  but  not  so  carefully. 
Osborne  denies  very  vigorously  any  Imputa- 
tion of  imposition  or  fraud,  or  that  the  war- 
ranty deed  was  not  fully  agreed  upon.  The 
evidence  fully  sustains  the  verdict  on  both 
of  the  issues  submitted  to  the  jury. 

[2]  The  trial  court  did  not  err  In  exclud- 
ing from  the  jury  the  following  portion  of 
Pinckney's  answer  to  direct  interrogatory  in 
deposition  taken  by  appellants :  "Under  the 
conditions  then  existing,  I  considered  a  qult- 
clalm  deed  as  the  only  kind  of  a  deed  we 
could  or  would  give,  and  that,  as  far  as  the 
Leaverton  heirs  were  concerned,  It  was  as 
good  for  them  aa  a  warranty."  The  parties 
1M&W^17 


knowingly  executed  the  deed  to  Darsey,  and 
knew  that  he  was  furnishing  the  money  to 
pay  for  the  land.  If  a  quitclaim  was  as 
good  as  a  warranty  to  the  Leavertons,  It  did 
not  follow  tbat  it  was  as  good  as  a  warran- 
ty to  Darsey.  The  parties  had  no  right  to 
assume  that  Darsey  was  buying  for  the  Lea- 
vertons, or.  that  he  was  to  hold  the  land  In 
trust  for  them.  Plnckney  testlfled  very  fully 
as  to  the  facts  relied  upon  to  show  tbat  he 
and  Hume  were  imposed  upon,  as  did  Hume. 
It  was  not  error  to  refuse  to  allow  him  to 
testify  further  as  to  the  state  of  his  mind, 
or  his  reasons  for  executing  a  quitclaim. 
The  point  Is  presented  by  the  first  assign- 
ment of  error,  which  Is  overruled. 

[3]  Nor  was  there  error  in  excluding  the 
answer  of  Plnckney  that  he  "considered  Dar- 
sey as  a  friendly  benefactor  of  the  Leaver- 
tons,  and,  as  such,  the  deed  to  him  was  vir- 
tually a  deed  to  them;  the  Leavertons  not 
having  the  money  to  pay  for  the  land,  and 
thus  securing  Darsey  for  his  outlay  in  their 
behalf." 

[4]  Nor  was  there  error  In  excluding  the 
testimony  of  Bobbins,  given  by  deposition, 
"tbat  his  understanding  was  that  Uie  deed 
was  to  be  a  quitclaim."  It  does  not  appear 
tbat  Bobbins  was  not  able  to  state  the  facts 
and  drcumstaoces  upon  which  he  based  the 
understanding.  facta  should  have  been 

detailed  to  the  Jui7t  in  order  that  th^  might 
determine  whether  th^  supported  the  con- 
tention of  appellants  that  It  was  agreed  that 
they  6hould  give  a  quitclaim  deed,  and  that 
they  were  imposed  upon  as  claimed.  Bob- 
bins waa  present  wfaoi  the  deed  ma  execut- 
ed, which  was  done  at  his  office.  He  was 
first  called  upon  to  write  the  deed,  and  start- 
ed to  do  so,  but  turned  the  job  over  to  Os- 
borne^ What  was  said  by  either  of  the  par- 
ties then  and  there  tending  to  throw  any 
light  upon  the  agreement  or  understandliv  of 
the  parties  as  to  the  kind  of  deed  that  was 
to  be  executed  would  be  admissible,  but  not 
the  witnesses'  understanding  of  the  matter. 

[6]  By  the  sixth  assignment  appellants  as- 
sail the  verdict  and  judgment  as  being  con- 
trary to  and  unsupported  by  the  evidence  on 
both  of  the  Issum  presented.  Our  conclu- 
sions of  fact  substantially  dispose  of  this 
question.  We  agree  with  appellants  that  If 
Darsey  really  bought  the  land  for  the  Lea- 
vertons, and  took  the  deed  In  tils  name  for 
their  use  and  benefit,  the  case  as  to  appel- 
lants would  be  the  same  as  if  the  deed  had 
been  made  to  them,  in  which  case  they  could 
not  recover  on  the  warranty,  if  they  destroy- 
ed the  effect  of  the  deed  by  having  the  sale 
to  th^  vendors  canceled,  and  the  original 
sale  to  their  ancestor  reinstated.  This  op- 
erated as  a  destruction  of  their  vendors' 
title,  and  would  have  precluded  a  recovery 
by  Uiem  on  the  warranty.  But  Darsey  did 
not  buy  for  the  Leavertons,  but  for  himself, 
with  a  verbal  agreement  that  the  Leavertons 
might  have  the  privilege  or  option  to  buy 
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from  him.  They  were  not,  under  the  agree- 
ment  given,  required  to  do  so.  Darsey  has 
no  recourse  tm  them  whatever.  He  does  not 
at  all  occupy  the  same  position  that  the  Lea- 
vertons  would  have  occupied  If  the  deed  bad 
been  made  to  them.  The  fact  that  Darsey 
has  received  and  appropriated  the  rents  we 
do  not  think  alters  the  case.  Both  be  and 
Leaverton  teeti^  Oiat  be  was  not  to  apply 
them  to  the  paym^t  of  the  f^iS.  Under  the 
evidence  in  the  record  there  is  no  doubt  that 
Darsey  is  liable  to  the  Leavertona  for  the 
rents.  The  evldoice  does  create  a  suspicion, 
however,  that  this  liability  is  not  intended 
to  be  enforced,  but  we  think  that  does  not 
affect  the  character  of  Darsey's  title-  The 
rizth  assignment  of  error  and  the  several 
propositions  thereunder  are  therefore  over- 
ruled. 

Finding  no  error  in  the  reoud,  the  judg- 
ment is  affirmed. 
Affirmed. 


SMITH  et  aL  v.  ADOUE  Jk  LOBIT. 

(Court  of  Civil  Appeals  of  Texas.  Galveston. 
Jan.  8,  1913.   Rehearing  Denied 
Jan.  23,  1913.) 

1.  Advzbsr  Pobsebsioit  (t  8S*)  —  Husband 

AND  Wira— SEPABATIOIf— I^SB— EVIDENCS. 

In  an  action  wherein  the  wife  claimed  land 
by  adverse  poBsessioD,  a  lease  taken  by  the 
husband  from  the  other  claimant  was  properly 
admitted  as  evidence  that  the  wife  tiad  not  held 
adversely,  though  the  evidence  was  conflicting 
whether  the  husband  had  then  abandoned  bis 
wife. 

[Ed.  Note.— For  other  cases,  see  Adverse 
Possession,  Gent.  Dig.  fl  488-^106,  606,  660, 
668;  Dee.  Dig.  I  SC.*] 

2.  Advubsb  Possession  (i  116*)— Husband 
AND  Wm—SEFABATioN— Lease. 

In  an  action  (or  land  claimed  by  defendant 
by  adverse  possession,  where  there  was  a  con- 
flict in  evideiice  whether  defendant's  husband 
had  abandoned  her,  and  the  husband  had  taken 
a  lease  on  the  land,  an  instruction  that,  "if 
you  find  that  defendant's  husband  bad  not  aban- 
doned her  during  period  of  limitation  and  dar- 
ing that  period  leased  the  premises  from  the 
plaintiff,  you  should  find  for  the  plaintUE,"  was 
proper. 

[Ed.  Note.— Tor  other  cues,  see  Adverse 
Possession.  Cent  Dig.  |  66;  Dee.  Dig.  1 116.*J 

8.  Appeal  and  Eiuiob  ({  7^*>— Absignments 
07  ElBBOft— SuFFioiBNCT— Bulbs  of  Coubt. 
An  assignment,  that  "the  court  erred  in 
sustaining  the  demurrer  to  suggeationa  of  im- 
provements," subjoined  by  the  proposition  that 
^'defendant's  amended  suggestion  of  improve- 
ments was  pleaded  in  accordance  with  the  stat- 
utes, and  defendant  was  entitled  to  their  val- 
ue," followed  by  the  statement  that  "defend- 
ant's first  amended  suggestion  of  improvements 
was  in  accordance  with  the  statutes  of  Texas, 
art  4813,  which  ia»  the  present  law,"  cannot  be 
considered,  under  court  rule  31  (142  S.  W. 
xiiO,  providing  that  a  statement  in  an  assign- 
ment of  error  must  contain  a  brief  statement 
of  so  much  of  the  record  as  supports  and  ex- 
plain! -the  proposition. 

(Bd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  £  3000;  Dec  Dig.  §  742.*] 


4.  Appeal  and  Ebbob  (i  732*)— AssianiiXNTS 
0¥  Ebbob— SxirnciENOT. 

An  assignment  that  **the  court  erred  fai 
overruling  the  defendant's  motion  for  a  new 
trial  for  the  reasons  assigned  in  said  motion" 
is  too  general  to  be  considered. 

[Ed.  Note. — For  other  cases,  sse  Appeal  and 
Error,  Cent  Dig.  U  802£-80SS4;  Dea  Dig.  1 
782.*] 

5.  Appeal  and  Ebbob  (|  1074*)  —  AaaiaN- 
MENTs  OF  Bbbob—Disposition  or  Casb. 

Whether  the  trial  court  erred  in  requiring 
a  deposit  of  $200  as  security  for  costs  as  a 
condition  precedent  to  an  appeal  from  an  ad- 
verse judgment  has  nothing  to  do  with  the  dis- 
position of  the  appeal,  and,  not  having  prevent- 
ed the  appeal,  will  not  be  reviewed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  81  4248-4252;  Dec  Dig.  | 
1074.*] 

Appeal  from  District  Oourt,  Galveston 
County;  Clay  S.  Brlggs,  Judge. 

Action  by  Adoue  &  Ix)bit  against  Ella 
Smith  and  others.  Judgment  for  plaintiffs, 
and  defendants  appeal.  Affirmed. 

John  S.  Gregory,  of  Oalveston,  for  appel- 
lants. Stewarts,  of  Galveston,  for  appellees. 

McMEANS,  J.  AppeUees  Adoue  &  Lohlt, 
plaintlfTs  In  the  court  below,  brought  this 
suit  on  June  30.  1910,  against  Ella  Smith, 
and  libby  and  Pearl  Smith,  children  of  Ella 
Smith  and  W.  M.  Smith,  to  recover  the  title 
and  possession  of  blocks  numbered  65,  58, 
76,  and  78  of  Flake's  subdivision  of  a  part 
of  the  W.  H.  Jack  league  in  Galveston  coun- 
ty near  the  town  of  Hitchcock,  and  known 
as  the  Bautsch  place.  The  defendants  Libby 
and  Pearl  Smith  disclaimed,  and  defendant 
EUa  Smith,  who  at  the  time  the  suit  was 
filed  was  a  feme  sole,  pleaded  not  guilty  and 
the  statute  of  limitations  of  10  years.  A 
trial  before  a  jury  resulted  in  a  verdict  and 
judgment  for  plaintiffs,  from  which  judgment 
the  defendant,  after  her  motion  for  a  new 
trial  had  been  overruled,  has  appealed. 

E  J.  Blerlng  Is  the  common  source  of  title. 
On  April  25,  1899,  B.  J.  Blerlng,  to  secure 
to  Adoue  &  Loblt  the  payment  of  a  loan  of 
$1,000  then  made,  executed  to  J.  A.  La  Bar- 
the,  as  trustee,  a  deed  of  trust  upon  the 
land  in  controversy.  December  3, 1900,  Bler- 
lng was  adjudged  a  bankrupt,  and  J.  B. 
Cheek  was  appointed  and  qualified  as  trustee. 
Cheek  as  trustee  sold  the  land  to  Adoue  & 
Loblt  in  satisfaction  of  their  mortgage  debt» 
and  on  April  27,  1903,  this  sale  was  confirm- 
ed by  the  United  States  District  Court  in 
which  the  bankruptcy  proceedings  were  pend- 
ing, and  pursuant  to  the  directions  of  said 
court.  Cheek,  trustee,  on  May  27,  19(^,  exe- 
cuted his  deed  conveying  the  land  In  con- 
troversy to  Adoue  &  Loblt 

Mia  Smith  deralgns  title  as  follows:  (1> 
Deed  dated  August  1.  1910,  from  El  J.  Bier- 
tug  to  Chas.  Hughes,  conveying  the  land  in 
controversy.  This  deed  contains  the  follow- 
ing recital:  "Whereas,  tlie  above^escrlbed 
tract  of  land  was  by  me  sold  and  conveyeA 
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and  possesdon  deUrered  to  Gbas.  Hughes, 
by  deed  dated  and  executed  b7  me  on  or 
about  the  first  day  of  February,  1898,  and 
said  deed  baTtng  been  lost  and  nem  placed 
npon  record,  wUch  baa  created  a  missing 
link  in  the  record  title  of  aald  land,  I  have 
received  fall  and  satlsfoctory  paymrat  there- 
for, this  deed  is  oecnted  to  take  the  place 
of  and  supply  the  deed  so  lost  and  unrecord- 
ed." This  deed  does  not  app^r  by  the  rec- 
ord In  this  case  to  have  been  filed  or  record- 
ed In  the  county  clerk's  office  of  Oalveston 
county.  ^)  The  following  receipt:  'Hitch- 
cock, Toas,  April  9,  1901.  ReCd  from  Mrs. 
laia  Smith  (¥900.00)  five  hundred  dollars  for 
payment  in  full  for  blocks  numbered  flfty-flve 
(5^.  fifty-eight  (S8),  seventy-five  (75),  seventy- 
dg^t  (78),  in  A.  Flake's  subdivision  of  a  part 
of  the  Iff.  H.  Jack  league,  said  subdivision 
being  known  as  Flake's  addition  to  Hltx^h- 
cock,  being  ten  (10)  acres  of  land  more  or 
less  and  the  Improvements  thereon  situated. 
[Signed]  Charlie  Huglies."  It  does  not  ap- 
pear that  Charles  Hu^es  ever  executed  a 
deed  to  Ella  Smith  conveying  the  title  of  the 
land  to  her,  and  so  far  as  the  record  shows 
snch  title  as  the  said  Hughes  had  is  still  in 
him. 

On  the  Issue  of  10  years'  Ihnltatlons,  the 
defendant  EUla  Smith  testified  that,  more 
than  10  years  before  the  filing  of  the  salt 
and  prior  to  the  purchase  of  the  land  by  her 
from  Hughes,  her  husband  abandoned  her, 
and  that  they  never  lived  together  again; 
that  two  or  three  years  before  the  storm  of 
September  8,  1900,  she  moved  on  the  land 
in  qnestion  and  lived  there  until  the  storm 
blew  ber  house  to  pieces ;  that  the  year  fol- 
lowing the  storm  she  allowed  a  Mr.  Setdler 
to  live  upon  and  cultivate  the  land;  that 
she  then  returned  to  and  has  lived  upon  the 
land  ever  since ;  and  that  her  possession  and 
occupancy  were  under  a  claim  of  right  This 
testimony  was  sharply  controverted  by  wit- 
nesses Introduced  by  plaintiffs,  by  whose  tes- 
timony it  was  shown  that  one  Torrey,  a  rela- 
tive of  EUa  Smith,  rented  the  land  from 
Blering  some  two  or  three  years  before  the 
storm,  and  that  Ella  Smith  lived  with  him, 
keeping  a  part  of  her  furniture  and  her  sew- 
ing machine  in  the  house  on  the  land  rented 
by  Torrey,  and  the  balance  in  a  bouse  across 
the  railroad;  that  Torrey  continued  to  live 
on  and  cultivate  the  land  as  tenant  of  Bler- 
ing until  the  storm;  that  Seldler  and  his 
wife  then  Uved  on  the  place  as  tenants  of 
Blering  from  the  time  of  the  storm  in  1900 
untU  the  year  1903 ;  that  they  cultivated  the 
land  in  1904;  and  that  it  was  after  this 
that  Ella  Smith  moved  on  the  land  and  claim- 
ed the  same  by  virtue  of  her  purchase  from 
Hngbee.  Plaintiffs  proved,  in  this  connec- 
tion, that  on  June  1,  1909,  W.  M.  Smith,  the 
husband  of  Ella  Smith,  leased  the  land  In 
controversy  from  Adoue  &  Loblt  To  offset 
the  effect  of  this  evidence,  defendant  under- 
took to  prove  that  on  that  date  Ella  and 
W.  IL  Smith  were  not  living  together  as 


husband  and  vrifs,  and  that  W.  H.  Sndtti 
had  abandoned  hBt  more  than  10  years  be- 
fore obtaining  the  lease,  and  that  they  never 
lived  together  aftw  th^  first  separation. 
This  was  testified  to  by  several  witnesses. 
On  the  other  band,  it  was  shown  by  the  tes- 
timony of  several  witnesses  that  Ella  Smith 
and  her  husband  had  not  separated,  but  con- 
tinned  to  live  together,  and  that  upon  the 
date  of  the  lease  they  were  stiU  Uvlng  to- 
gether as  bnsband  and  wife,  and  so  c<mtlnued 
until  W.  M.  Smith  died. 

[1,2]  lb  view  of  the  forgoing  facts,  we 
Blink  the  court  did  not  err  in  permitting  the 
lease  from  Adoue  &  Lobit  to  W.  M.  Smilb 
to  go  before  the  Jury.  What  the  objection 
was,  and  whether  appellant  took  a  Mil  of 
exceptions  to  the  action  of  the  court  In  ad- 
mitting the  lease,  are  not  shown  by  her 
brief.  If  EQIa  Smith  and  her  bnsband  were 
living  together  during  the  years  in  wblcb 
the  evidence  shows  she  lived  upon  tbe  land, 
and  the  jury  had  a  right  to  say  from  the 
evidence  that  they  did  so  live  together,  then 
the  lease  of  the  land  by  the  husband  from 
those  holding  the  legal  title  would  be  evi- 
dence that  Ella  Smith  was  not  holding  ad- 
versely to  the  true  owners.  The  assignment 
is  overruled.  For  a  like  reason,  we  think 
it  was  not  error  for  the  court  to  charge  the 
jury  as  follows :  "You  are  further  instruct- 
ed, however,  that  if  yon  believe  from  tbe 
evidence  that  William  Smith  had  not  aban- 
doned defendant  Ella  Smith,  his  wife,  during 
such  period  of  10  years'  possession,  if  any, 
and  that  during  said  10  years'  possession, 
if  any,  said  William  Smith  executed  to  plain- 
tiffs the  lease  in  evidence  of  the  property  in 
controversy,  then  you  will  find  against  the  de- 
fendant Ella  Smith,  and  in  favor  of  plain- 
tiffs on  tbe  issue  of  limitation."  The  sec- 
ond assignment  raising  the  point  is  over- 
ruled. 

[3]  Appellant's  third  assignment  is  as  fol- 
lows: "The  court  erred  In  sustaining  the 
demurrer  to  suggestions  of  improvements." 
The  proposition  subjoined  Is:  "Defendant's 
amended  suggestion  of  improvements  was 
pleaded  in  accordance  with  the  statutes  of 
Texas,  and  defendant  was  entitled  to  their 
value."  Following  the  proposition,  we  have 
this  statement:  "Defendant's  first  amended 
sn^stlon  of  Improvements  was  in  accord- 
ance with  the  statutes  of  Texas,  art  4813, 
which  ia»  the  present  law  of  Texas."  This 
assignment  is  not  presented  in  accordance 
with  rule  31  (142  S.  W.  xiil)  and  cannot 
be  considered.  For  a  like  reason  we  cannot 
consider  appellant's  sixth  assignment  of  er- 
ror. 

[4]  The  eighth  assignment  Is:  "The  court 
erred  In  overruling  the  defendant's  motion 
for  a  new  trial  for  the  reasons  assigned  in 
said  motion."  That  this  assignment  Is  too 
general  to  authorize  consideration  of  it  is 
too  well  settled  to  require  citation  of  au- 
thority. 

[C]  The  nlnOi  sswlgnment,  admitting  tiiat 
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It  is  well  taken,  presents  a  matter  whlcb 
can  In  no  event  hare  any  controlling  force 
in  the  di^sition  of  this  appeal.  Whether 
the  action  of  the  trial  court  In  requiring 
appellant  to  deposit  (200  with  the  clerk  of 
the  trial  court  or  to  ^ve  security  for  costs 
on  appeal,  as  a  condltioQ  precedent  to  the 
appeal,  was  correct  or  not,  is  a  matter  we 
are  not  called  upon  to  decide.  The  appeal 
is  here;  and  the  action  of  tlie  court  com- 
plained of  did  not  prevent  the  appeal.  There 
Is  no  merit  in  the  assignment. 

We  find  no  reversible  error  in  the  record, 
and  the  Judgment  of  the  court  below  is  af- 
firmed. 

Affirmed. 


WINSLOW  r.  OBNTRT. 

(Oonrt  of  CMl  Appeals  of  Texas.   San  Anto- 
nio. .Jan.  22,  1918.   On  Motion  for 
Behearing  Feb.  19, 1913.) 

1.  Vbwub  (I  8*)— Subject  op  Aotiow— Ac- 
tion FOB  NEGLIGENCIi— "TRBSPASS." 

Under  Rev.  Civ.  St  1911,  art.  1830,  pro- 
viding that  no  person  shall  be  sued  oat  of  the 
coun^  of  his  domldle  except  where  the  foan- 
datloD  of  the  suit  is  some  trespass  for  which 
a  civil  action  may  lie,  when  suit  may  be  brought 
io  the  county  in  which  the  trespajBs  is  commit- 
ted, or  in  the  county  of  defendant's  domicile,  a 
"trespass"  is  an  active  wrong,  as  distinguished 
from  negligently  omitting  what  should  have 
been  done,  and  indades  the  negligent  running  of 
a  yaoht  so  as  to  cut  the  cable  of  another,  and 
thereby  destroy  it. 

[Ed.  Note.— For  otber  cases,  see  Venne,  Cent 
Dig.  1 17:  Dec.  Dig.  {  &* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  8,  pp.  7088-T092.] 

2.  Shippino  (|86»)  —  Aotioh  —  EvinBNCB — 
Nbqlioencb. 

Evidence  In  an  action  for  damages  for  al- 
leged negligence  of  defendant  in  permitting  her 
yacht  .to  drive  across  the  cable  of  plaintiff's 
sdiooner,  so  as  to  cut  It  and  cause  the  schoon- 
er's destruction,  field  not  sufficient  to  show  neg- 
ligence on  the  part  of  defendant 

[Ed,  Note. — For  other  cases,  see  Shipping, 
Cent  Dig.  »  343,  353-36d;  Dec  Dig.  |  80.*J 

Appeal  from  District  Conr^  Aranaaa  Coun- 
ty; B.  A.  Stevens,  Judge. 

Action  by  N.  B.  Gentry  against  Mary  B.  V. 
Wlnslow.  Judgment  for  plaintiff,  and  de- 
fendant appeala.   Bevrased  and  remanded. 

H.  M.  Holden,  of  Och^us  Ghrlati,  for  ap- 
pellant F.  Stevens,  of  San  Diego,  CaL,  T. 
P.  Morris,  of  FloresvUle,  and  B.  Gordon  Oib- 
son*  of  Bockport,  for  appellee 

FLY,  C.  J.  This  is  a  suit  for  damages  in- 
stituted by  appellee  against  appellant,  which 
it  was  alleged  accrued  by  the  negligence  of 
appellant  In  permitting  her  yacht,  Japonlca, 
to  drift  during  a  storm  across  the  cable  of 
appellee's  schooner,  Alice,  In  such  way  .  as  to 
sever  it,  and  cause  It  to  be  thrown  against 
a  wharf  and  be  destroyed.  The  cause  was 
^led  by  jury,  and  resulted  In  a  verdict  and 
judgment  In  favor  of  appellee  for  $SO0l 


[1]  The  plea  of  privilege  was  In  substantial 
compliance  with  the  terms  of  the  statute 
(article  1903,  Rev.  Stats.  1911),  and  should 
have  been  sustained  unless  the  suit  could  be 
brought  under  the  provisions  of  exception  9, 
art  1830,  Revised  Statutes  of  1911.  That 
exception  is:  "Where  the  foundation  of  the 
suit  Is  some  crime,  or  offense,  or  trespass, 
for  which  a  civil  action  may  lie.  In  which 
case  the  suit  may  be  brought  In  the  county 
where  such  crime,  or  offense,  or  trespass  was 
committed,  or  in  the  county  where  the  de- 
fendant has  his  domicile."  Unless  the  al- 
legations In  the  petition  show  a  case  of  tres- 
pass within  the  meaning  of  the  provision 
quoted,  the  suit  was  not  properly  brought  in 
Aransas  county,  and  that  it  would  constitute 
trespass  lias  been  several  times  decided  by 
the  Supreme  Court  of  Texas.  Hill  v.  Elm- 
baU,  76  Tex.  210, 13  S.  W.  59,  7  U  R,  A.  618; 
Bicker  v.  Shoemaker,  81  Tex.  22,  16  S.  W. 
645;  Anstiu  v.  Cameron,  83  Tex.  351,  18  S. 
W.  437;  Wettermark  v.  Campbell,  93  Tex. 
517,  56  S.  W.  331.  In  HIU  v.  Kimball  the 
different  definitions  of  trespass  were  ^ven, 
and  then  the  court  held:  "In  this  last  sense 
the  word  would  Include  Injuries  to  persons 
or  property  which  are  the  result  of  the  negli- 
gence of  the  wnn^oer,  and  it  seems  to  us 
more  In  consonance  with  the  purpose  and 
spirit  of  the  exception  to  hold  that  it  was  in 
this  sense  that  it  was  Intended  that  the  word 
should  be  used.  We  presume  ttie  exception 
was  made  In  the  interest  <tf  the  injured  par- 
ty, and  not  of  the  wrongdoer,  and  we  see  no 
good  reason  why  a  distinction  should  be  mada 
between  an  injury  resulting  from  Intention- 
al violence  and  one  resulting  from  negl^enceu 
It  occurs  to  U8  the  consideration  vbicb  In- 
duced the  exception  was  that  one  who  had 
been  injured  In  his  person  or  bis  property 
by  the  wrongful  or  negl^gcmt  omduct  of  an- 
other should  not  be  driven  to  a  distant  forum 
to  get  redress  for  his  wronge."  It  la  true 
that  In  the  cited  case  of  -Bicker,  Lee  &  Co. 
T.  Shoemaker,  the  case  of  Hill  Kimball 
was  distinguished  and  it  was  held:  "The 
wOTda,  'whoi  the  crime,  offense,  or  trespass 
was  committed,*  Indicate  tliat  the  word  'tres- 
pass' was  intended  to  embrace  <Hily  actions 
for  such  injuries  aa  result  from  wrongful 
acts,  willfully  or  negligently  committed,  and 
not  those  which  reaalt  from  a  mere  omis- 
sion of  duty."  Tliat  qoallflcatton  doea  not 
affect  the  case  now  under  consideration  for 
the  acta  alleged  were  ne^lgently  committed. 
As  said  in  Wettermark  r.  Campbell,  dted 
herein:  "The  point  there  ruled— that  a  tort 
resulting  from  an  act  committed,  without 
any  Intention  of  Injuring  the  plaintiff,  but 
which,  through  the  negligence  of  the  defend- 
ant, resulted  In  an  Injury  to  the  former,  con- 
stituted a  trespass  within  the  meaning  ot 
the  statute — was  not  affected  by  the  later  de- 
dsion."  Hie  distinction  between  the  two 
cases  Is  that^  where  a  party  negligently  in- 
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Jnres  another.  It  Is  trespaBS;  bnt,  where  be 
nesUgently  leaves  undone  that  which  he 
■bonld  have  done,  It  Is  not  a  trespass.  Un- 
der that  dlstinctlcm,  negligently  running  one 
boat  80  as  to  cat  the  cable  of  another,  and 
thereby  destroy  it,  wonld  be  a  trespass  and 
can  be  tried  where  the  Injury  occurred.  In 
other  words,  a  trespass  is  an  actlTe,  and 
not  a  passive,  wrong.  None  of  the  exceptions 
urged  to  the  petition  Is  well  grounded  and 
asBignments  3,  4,  and  5  are.oTermled. 

[2]  The  eridence  is,  to  onr  minds,  Insuffi- 
cient to  show  negligence  upon  the  part  of 
anKllant  Her  boat,  Japonl(»,  was  a  staunch 
yacht,  properly  equipped  and  skillfully  man- 
ned. In  diarge  of  an  old,  expeilraced  captain, 
who  used  all  the  means  in  his  power  to  con- 
trol the  yacht  The  accident  occurred  dur- 
ing a  terrific  gale,  the  wind  blowing  .from  DO 
to  60  miles  an  hour.  There  was  some  sliest 
and  insufficient  testimony  of  persons  claim- 
ing to  know  something  about  the  matter  as 
to  the  anchors  being  too  Ug^t  which  were  car- 
ried by  the  yacht,  and  that  they  dragged,  but 
opposed  to  that  was  the  testimony  of  experts, 
one  of  whom  had  been  connected  with  the 
boat  for  three  years,  that  Uie  anchors  were 
heavy  enough,  and  had  never  dragged  tKfora 
There  Is  nothing  to  Indicate  negligence  In 
anchoring  the  yadit  in  the  place  it  was  an- 
chored. The  wind  diifted  to  different  points 
of  the  compass,  and  it  was  beyond  human 
ken  to  tell  In  which  directtm  the  boat  would 
be  driven.  There  was  no  testimony  what- 
ever tending  to  show  incompetency  upon  the 
part  of  the  em[doy6s  of  appellant  who  had 
charge  of  the  yacht  The  evidence  tends  to 
show  that  tbe  employes  did  all  that  human 
power  could  do  in  the  fftce  of  Uie  ungovern- 
able rtorm  that  was  raging.  The  evidence, 
instead  of  showing  negligence  tends  to  sliow 
that  the  yacht  was  damaged  and  In  the  grip 
of  the  storm,  and  could  not  be  properly 
steered. 

The  Judgment  is  reversed  and  the  cause  re- 
manded. 

On  Motion  for  Rehearing. 

The  record  indicates  that  the  facts  in  tills 
case  liave  been  fully  developed,  and  that  It 
is  useless  to  remand  It  for  another  trial. 
Hie  motion  of  appellant  Is  therefore  granted, 
and  Judgment  la  here  rendered  that  aj^liee 
take  notbii^  by  his  suit  and  that  he  pay 
aU  costs  of  this  and  the  lower  court 


LUPTON  V.  WILLMANN  et  al. 
ffJonrt  of  Civil  Appeals  of  Texas.   San  Antonio. 
Feb.  19, 1013.) 

I.  ViHDE  f|  .S2*)— pRiviuEoa— Waiveb. 

Defendant  waived  a  plea  of  privUese  to  be 
sued  in  tbe  county  of  bis  reitidence  by  falling  to 
call  the  plea  to  tbe  trial  court's  attention  during 
the  term  at  which  it  was  filed,  by  agreeing  to 
a  continuance,  and  by  attempting  to  set  up  a 
cauMP  of  action  against  other  parties,  and  bav- 


iug  them  brought  Into  tbe  suit  long  after  the 
plea  was  acted  upon  by  the  trial  court 

tBd.  Note.— For  other  Venue,  Cent 

5.  fiS  47-50;  Dec.  Dig.  9  32.«] 

2.  Appbai,  and  Bkbob  ({  742*)— AsBiomams 

OF  EBBOB— SnnriCIENOT  of  PBCSIHTATIOIf. 
Assignments  of  error  not  followed  by  state- 
ments will  not  be  considered;  reference  to 
bills  of  exceptions  being  insufficient 

[Ed.  Note,— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  3000;  Dec.  Dig.  f  743.*] 

3.  Appxal  and  I^tBOB  (I  068*)— Statehxnt 
OF  FACTS— PaVTUS  BoUND. 

Parties  brought  into  the  suit  by  appellant 
but  who  did  QOt  sign  the  statement     facts,  are 

not  traund  by  IL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Err^  Cent  Dig.  IS  2601,  2666;  Dec.  Dig.  1 
SB8.*} 

4.  Apfeai.  and  Ebbob  (I  1039*)— Haucuss 
Ebbob— Pleading. 

Appellant  cannot  complain  of  the  trial 
court's  failure  to  act  on  pleas  in  abatement  at 
the  first  term  of  the  court  if  he  was  not  injured 
thereby. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  4075-4088;  Dec  Dig.  1 

1038.*] 

5.  Vbnub  (i  32*)- PmviLEaE— Waiveb. 

Wbere,  in  an  action  by  a  buyer  of  corn  to 
recover  from  the  seller  on  account  of  its  dam- 
aged condition,  the  seller  waived  any  right  to 
be  sued  in  another  county,  it  was  immaterial 
where  he  lived  or  whether  the  contract  was  in 
writing,  as  affecting  the  right  to  bring  the  suit 
in  tbe  county  where  it  was  brought. 

[Ed.  Note.— For  other  cases,  see  Tenue,  Gent 
Dig.  K  47-60;  Dec.  Dig.  i  82.*} 

0.  Afpeax.  and  Ebbob  (|  742*)— Assionubnts 
OF  EiBBOK— SuTFiciiNCT- Review  of  In- 

STBUCnoNS. 

Assignments  of  error  to  the  refusal  of  in- 
structions are  not  reviewable,  where  they  are 
not  set  out  in  the  aBsignments,  nor  in  the 
statement  thereunder. 

[E!d.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  i  3000;  Dec:  Dig.  S  742.*] 

Appeal  from  Guadalupe  County  Court 
J.  M.  Woods,  Judge. 

Action  by  R.  J.  Willmann  against  B.  Lup- 
ton,  to  which  the  Atchison,  Topeka  &  Santa 
Ft  Railway  Company  and  others  were  made 
parties.  Judgment  tor  plaintiff,  and  defend- 
ant aiq^eals.  Affirmed. 

6.  O.  Brown,  of  San  Antonio,  for  appel- 
lant P.  E.  Campbell,  of  Seguln,  Scott  A 
Dodson,  of  San  Antonio,  and  Bmll  Moahelm, 
of  S^uln,  for  appellee. 

PLY,  C.  J.  This  Is  a  suit  by  R.  J.  Will- 
mann against  appellant  to  recover  $048.10, 
alleged  to  have  been  paid  for  com  which 
was  afterwards  discovered  to  be  heated  and 
spoiled.  Appellant  pleaded  his  privilege  to 
be  sued  In  Bexar  county,  and  answered  by 
general  and  special  demurrers  and  general 
denial,  and  specially  answered  that  he  bought 
the  com  from  J.  E.  Ervlne  &  Co.,  of  Ft 
Worth,  Tarrant  county,  Tex.,  who  represent- 
ed to  him  that  the  corn  was  In  good  condi- 
tion, and  prayed  that,  If  he  was  found  liable, 
he  have  Judgment  over  against  said  firm  for 
any  sum  that  might  be  adjudged  against 
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him,  and  he  also  Impleaded  three  railroad 
companlea,  the  Atchison,  Top^  &  Santa  F4 
Railway  Company,  the  Onlf,  Colorado  ft  San- 
ta Railway  Company,  and  the  Oalveston, 
Harrlsbnrg  ft  San  Antonio  Railway  Company, 
over  whose  lines  the  corn  was  shipped  from 
Kansas  City,  Mo.,  to  Seguin.  Tex.,  and  asked 
for  Jndgmrait  over  against  th^.  Exceptions 
were  filed  to  the  pleadings  of  appellant  by 
Ervlne  &  Co.,  and  the  railroad  companies, 
and  they  were  dismissed  from  the  suit.  The 
plea  of  privilege  of  appellant  was  overruled, 
and  Jipon  a  trial  by  Jury  verdict  and  judg- 
ment were  rendered  against  appellant  In  fa- 
vor of  Willmann  for  $648.10,  with  Interest 
at  6  per  cent  per  annum  from  March  21, 
1810. 

[1]  Appellant  waived  his  plea  of  privilege, 
by  failing  to  call  it  to  the  attention  of  the 
court  during  the  term  at  which  it  was  filed, 
and  agreeing  to  a  continuance  of  the  cause. 
Aldridge  v.  Webb,  92  Tex.  122,  46  S.  W.  224. 
Appellant  also  waived  his  prlvil^e  to  be 
sued  In  the  county  of  his  residence  by  at- 
tempting to  set  up  a  cause  of  action  against 
otber  parties,  and  having  them  brought  into 
the  suit  long  before  the  plea  of  privilege  was 
acted  on  by  the  court.  Douglas  v.  Baker, 
79  Tex.  499,  15  S.  W.  801;  Kolp  Shrader, 
131  S.  W.  860. 

[2-4]  The  second,  third,  and  fourth  assign- 
ments of  error  are  not  followed  by  state- 
ments, and  are  overruled.  Reference  to  bills 
of  exertion  Is  not  a  compliance  with  the 
rules.  Griffin  v.  State,  147  8.  W.  328.  The 
Statement  that  Brvine  ft  Co.  and  the  rail- 
road companies  agreed  that  more  than  two 
terms  had  been  held  before  the  exceptions 
were  passed  upon  Is  not  borne  out  by  the 
agreement  referred  to  In  the  statement  of 
facts.  Neither  of  the  parties  brought  into 
the  salt  by  appelant  edgned  the  statemott  of 
fects,  and,  of  course,  they  are  not  bound  by 
anything  In  the  statement  of  facta.  Blow  v. 
De  lA  Gana,  42  Tex.  232 ;  Hud«Hi  v.  Mor- 
rlss,  5S  Tex.  68S.  There  is  no  contention  that 
the  exceptions  to  the  answer  Impleading  the 
pardfiB  were  not  well  taken,  and  the  failure 
to  act  on  the  pleas  In  abatement  at  the  first 
turn  of  the  court  does  not  appear  to  have 
Injured  aroellant,  and  therefore  bucSl  fidlure 
should  not  be  considered.  Lottman  v.  Hous- 
ton Waterworks  Co.,  88  S.  W.  358;  German 
Ins.  Co.  T.  Ln^ett,  12  Tex.  Olv.  -^p^  ISO,  134 
S.  W.  178;  Woosley  t.  MeMahan,  46  Tex.  65. 

The  alzth  assignment  of  error  is  not  fol- 
lowed by  a  statement,  and  wlU  not  be  con- 
sldraed.  The  statement  referred  to  under 
the  first  assignment  of  error  has  no  r^er- 
ence  whatever  to  the  matter  complained  of 
In  the  sixth  assignment 

The  evidsice  offered  by  appellant,  the  re- 
jection of  which  Is  assailed  in  the  seventh 
and  eighth  assignments  of  error,  had  no 
bearing  whatever  upon  bis  liability  to  ap- 
pellee for  sending  decayed  com,  and  its  »• 


Jectlon  could  not  have  injured  aivellant 
Appellee,  Willmann,  did  not  comidaln  of  the 
grade  or  weight  of  the  com,  but  of  Its  condi- 
tion when  it  reached  him.  The  rejected  cer- 
tificate had  no  referoice  to  the  quality  of 
com,  as  it  merely  stated  that  an  inspector 
In  Missouri  bad  Inspected  a  car  and  found 
it  to  contain  "3  white  com." 

[f  ]  The  eigbteoith  assignment  Is  overruled. 
It  appeared  from  the  evidence  that  appellant 
instructed  appellee  Willmann  to  send  the  car 
load  of  com  to  the  former  at  San  Antonio; 
and  he  did  so,  and  a  charge  presenting  that 
issue  is  not  open  to  attack  on  the  ground 
that  the  agreement  "was  an  Independent  con- 
tract to  take  the  car  of  com  off  the  hands 
of  appellee  and  not  being  In  writing  could 
not  be  sued  upon  at  Guadalupe  county,  as 
the  appellee  (appellant?)  lived  in  Bexar 
county,  Tex."  It  did  not  make  any  difference 
where  appellant  lived,  nor  whether  the  con- 
tract was  in  writing  or  not,  as  he  bad  waiv- 
ed any  right  to  be  sued  In  Bexar  county. 
The  evidence,  the  rejection  of  which  Is  com- 
plained of  in  the  nineteenth  assignment  of 
error,  was  utterly  Immaterial,  and  the  as- 
signment Is  overruled. 

[I]  Neither  the  twelfth  nor  fourteenth  as- 
signment of  error  disclosed  the  contents  of 
the  charge  whose  rejection  is  complained  of, 
and  neither  of  the  charges  Is  set  out  In  the 
statement  under  either  asslgnmoit  They 
are  not  in  condition  to  be  considered,  but,  as 
one  of  the  propositions  seems  to  assail  the 
sufficiency  of  the  evidence  to  sustain  the  ver- 
dict, we  will  say  the  evidence  is  ample.  Ap- 
pellant ordered  the  corn  returned  to  bim, 
and,  of  course,  ought  to  return  the  money 
paid  him  by  Willmann. 

The  Judgment  is  affirmed. 


UND  V.  REEVBS  ft  CO.  et  aL 

(Court  of  CHtH  Appeals  of  Texas.   San  Anto- 
nio. Feb,  5, 1913.  Behearing  De- 
nied March  6. 1918.) 

L  Appiaz,  ahd  Ebbok  (S  1(K11*>— Fiudxitos— 

CoNFUOTZNa  EVIDEHCK. 

Findings  of  the  trial  court,  sustained  by 
ample  evidence,  could  not  be  disturbed  on  ap- 
peal,  tboniA  the  evidence  was  conflicting. 

[E)d.  Note^For  other  eases,  see  Appeal  and 
Bnjr^^Cent  Dig.  H  8968-3969;  D«a  Dig.  S 

2.  EVIDBNOB  (S  471*)— COKOLCMOH  OF  WIT- 
NESS. 

In  a  buyer's  action  for  defects  in  a  trac- 
tion engine  purchased,  testimony  of  engineers, 
who  had  had  charge  of  the  engine,  that  It  waa 
absolutely  new,  and  had  not  been  run  enou^ 
to  injure  it,  was  not  Inadmissible  as  the  state- 
ment of  an  opinion. 

[Ed.  Note.— For  other  cases,  see  BMdence, 
Gent  Dig.  S|  2149-2186;  DecTDlg.  |  471.*] 

8.  BTIDBHCE  ({  619*)— EXPEBTS-KTOHPBTBITCT. 

An  engineer,  who  qualifies  as  an  expert 
on  enghies,  may  give  his  opinion  as  to  whether 
an  engine  with  which  he  is  familiar  is  new. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  I  2828;  Dec.  IMg.  1  S19;*] 
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4.  Appeai.  and  Ebbob  (|  664*)— Statement 
or  Facts— AssioNUBNT  of  Ebbob. 

Where  the  statement  of  facts  did  not  show 
Otat  a  witneM  testified  to  the  facts  set  out  ia 
the  bin  of  exeeptions  and  complained  of  Ln  the 
assignmcDt  of  error,  the  court  of  review  could 
not  decide  that  error  existed;  the  statement 
and  bill  being  of  equal  dignity. 

[EVL  Note^For  other  cases,  see  Appeal  end 
Error,  Cent  Dig;  »  285&-2859;  Dec  Dig.  S 
664.*] 

5.  Appbai.  and  Ebbob  (8{  690,  742*)--State- 
UENT  or  Factb— Assignment  of  Ebbob— 
Statement  Accompantino. 

Where  neither  the  statement  of  facts  nor 
the  statement  under  an  assignment  of  error 
ebowB  the  admission  of  testimony  such  as  is 
complained  of,  the  assignment  will  be  OTer- 
roled. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
E^ror.  Cent  Dig.  H  2897-2889,  l»O2-20O4. 
2906.  2908,  3000;  Dec  Dig.  H  680,  742.*] 

Appeal  from  District  Oourt,  Bee  Goontyi 
E.  A.  Stevens,  Judge. 

Action  by  L.  A.  Und  against  Reeves  &  Go. 
and  others.  From  a  judgment  for  defend- 
ants, plaistifF  appeals.  Affirmed. 

Dougherty  A  Dougherty,  of  BeevUle,  and 
J.  D.  Wheeler,  of  Aransas  Pass,  for  appellant 
J.  a  Crisp  and'Beasley  &  Beaaley,  all  of 
Beerill^  for  appdleea. 

FLT,  C.  J.  This  Is  a  suit  instituted  by  ap- 
pellant against  Reeves  &  Co.,  a  foreign  cor- 
poration. John  W.  Felix,  and  the  First  State 
Bank  of  Skldmore,  Tex.,  to  rescind  a  sale  to 
him  of  a  certain  2&  horse  power  traction  en- 
gine, to  cancel  certain  notes  given  for  pur- 
chase money  of  the  engine,  and  for  actual 
damages  in  the  sum  of  ^,740.75,  and  $10,000 
exemplary  damages  as  against  Reeves  &  Co. 
and  John  Felix.  In  the  alternative,  It  was 
prayed  that  be  have  Judgment  for  the  differ- 
ence in  value  of  the  engine  delivered  and  the 
one  contracted  for,  which  was  alleged  to  be 
$2,600,  and  for  actual  damages  In  the  sum  of 
$2,740.75.  No  cause  of  action  is  shown  In 
the  petition  against  the  First  State  Bank  of 
Skldmore,  and  no  judgment  was  sought  by 
ai^llant  against  the  bank,  so  far  as  the  rec- 
ord discloses.  The  evidence  falls  to  show 
tliat  the  bank  bad  any  connection  with  the 
case ;  it  filed  no  answer ;  and  no  disposition 
weoDM  to  have  been  made  of  It  The  bank  Is 
not  recognized  In  the  appeal  booO.  Neither 
was  It  a  necessary  party. 

It  was  alleged  In  the  petition  that  on  or 
about  January  18,  1911,  appellant  boogbt  a 
25  horse  power  traction  engine  from  John  W. 
Felix,  the  agent  of  Reeves  &  Co.,  which  en- 
^ne  was  represented  by  the  vendors  to  be 
new,  well  made,  and  of  good  material ;  that 
on  January  27th  Beeves  &  Co.  delivered  a 
traction  engine  to  appellant,  and,  relying  up- 
on the  representations  of  appelleea,  appellant 
executed  for  the  purchase  moncv  of  the  en- 
gine  his  promissory  notes,  aggregating  the 
sum  of  $2,600,  and  to  secure  payment  of  the 
same  executed  a  deed  of  trust  on  certain  land 
and  a  chattel  mortgage  on  the  traction  en- 


gine and  othw  personal  property.  It  was 
further  alleged  that  the  engine  was  not  a 
new  one,  but  was  secondhand  and  had  been 
In  use  for  years,  and  was  very  defective; 
that  Its  defects  and  age  had  been  concealed 
t)y  paint  and  polish,  so  that  they  could  not 
at  first  be  discovered,  but  they  developed 
from  time  to  time  as  the  engme  was  used. 
Appellees  answered  by  general  and  special 
demuiTOTS  and  general  denial,  and  answered 
spedally,  admitting  tlie  sale  of  the  engine, 
its  deliTory  to  appellant,  his  execution  of  the 
notes,  deed  of  tmst;  and  diattel  mortgage, 
and  i«ayed  for  judgment  on  the  notes  and 
foreclosure  of  the  liens  on  the  land,  engine, 
and  other  personal  prapexty. 

The  cause  was  tried  without  the  interven- 
tion ct  a  jury,  and  judgment  was  rendered 
that  appellant  tala  nothing  by  bis  suit,  and 
that  appellees  recorer  from  am>ellant  the 
sum  of  $8,028.80,  and  that  the  liens  be  fore- 
closed on  the  engine  and  appurtKtantes  there- 
to belonging,  and  four  horses,  and  on  320.7 
acres  of  land  In  Bee  ooontr,  and  for  all  costs 
of  suit 

The  court  filed  the  following  conclusions 
of  fact  which  are  adopted  by  this  court:  "On 
the  18th  day  of  January,  1911,  the  plaintiff 

and  defendants  entered  into  a  contract  in 
writing,  by  the  terms  of  which  the  defendant 
Reeves  &  Co.  agreed  to  deliver  to  the  plain- 
tiff at  Skldmore,  Tex.,  one  traction  engine 
of  25  horse  power,  for  a  consideration  of 
$2,600.  On  the  27th  day  of  January,  1911,  In 
compliance  with  the  terms  of  said  contract, 
the  said  defendants  delivered  to  the  plaintiff 
a  25  horse  power  engine  in  the  town  of  Skld- 
more, Tex.  On  the  27th  day  of  January, 
1011.  the  plaintiff  executed  and  delivered  to 
said  defendants  his  four  promissory  notes  for 
$2,600.  together  with  a  mortgage  on  a  cer- 
tain tract  of  land  and  a  chattel  mortgage  on 
certain  personal  property,  Including  said  en- 
gine. It  was  not  specified  In  said  contract 
whether  said  engine  should  be  a  new  one  or 
a  secondhand  one;  but  said  contract  was 
drawn  upon  a  form  used  in  the  sale  of  new 
engines,  and  said  engine  was  represented  to 
be  a  new  en^ne  (save  some  use  thereof  on 
exhibition  at  the  fair  grounds  at  Oklahoma 
City)." 

[1  ]  Our  adoption  of  the  conclusions  of  fact 
of  the  trial  judge  disposes  of  the  first  and 
second  assignments  of  error.  The  evidence 
as  to  the  condition  of  the  engine  when  de- 
livered was  conflicting ;  but  there  was  ample 
testimony,  if  credited,  to  sustain  the  judg- 
ment of  the  court  Appellant  testified  that 
he  plowed  240  acres  of  land  with  the  engine, 
00  acres  of  which  was  brush  land ;  that  be 
was  plowing  with  it  over  two  months.  He 
made  no  complaint  about  the  engine  until  in 
September,  seven  months  after  he  received 
it  He  left  it  out  In  the  weather  all  the 
time  be  had  It  He  said  that  he  did  not 
know  the  engine  was  secondhand  until  Boep- 
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pie  told  him.  He  carried  It  oat  of  the  coun- 
ty and  left  It,  and.  when  he  left  It.  It  was 
in  good  condition.  He  ran  the  plow  against 
a  big  root  and  broke  tiie  "master  gear."  On 
August  6,  1911,  be  wrote  appellees  that  his 
engine  was  in  good  condition.  Boepple  had 
charge  of  the  engine  for  appellant  from  Au- 
gust 20  to  September  20,  1911.  He  found 
the  engine  la  bad  condition,  indicating  that 
it  had  been  used  by  an  incompetent  and  In- 
experienced person.  He  testlfled  that  he 
thought  the  engine  was  aecondliand,  and  bad 
been  used  about  three  years.  Blanchard, 
Williams,  Felix,  and  Bendlanan  awore  that 
the  engine  was  new  and  in  good  condition 
when  delivered.  The  conflict  in  the  testi- 
mony was  resolyed  by  the  trial  Judge  In  fa- 
vor of  appelleei,  and  we  cannot  disturb  lils 
finding.  The  aaslgnmenta  assailing  the  8a^ 
fldency  of  the  testimony  to  sustain  the  ludg- 
ment  are  orarruled. 

[2]  Blanchard  testified  that  the  engine  was 
"absolute  new."  He  had  charge  of  It  in 
Uklahoma,  and  was  acanalnted  with  en^oea ; 
and  it  was  not  error  to  allow  him  to  testify 
that  it  was  new.  It  was  not  the  statement 
of  an  opinion,  but  of  a  fact 

[3]  He  qualified  as  an  expert  In  regard  to 
engines,  and  his  opinion  would  have  been 
admlsaU}le  as  to  whether  Uie  ttigine  was 
new.  Appellant  allowed  the  witness  to  swear, 
without  objection,  on  the  examination  in 
chief,  that  the  engine  was  new ;  and  U  was 
only  when  the  question  was  asked,  as  to  the 
condition  of  the  ei^;lne,  on  the  redirect  ex- 
amination, that  appellant  objected.  If  the 
court  had  refused  to  allow  the  witness  to 
answer  the  question  to  which  objection  was 
urged,  tbe  testimony  would  still  be  in  the 
evidence  elicited  on  the  direct  examluatlon. 
Appellant  made  no  effort  to  have  the  testi- 
mony brought  out  on  direct  examination 
stricken  out 

What  has  been  said  about  the  testimony 
of  Blanchard  applies  to  that  of  Rendlemao, 
objected  to  In  tbe  fourth  assignment  of  er- 
ror. Tbe  witness  was  present  when  the  en- 
gine came,  and  stated,  without  objection, 
that  it  was  a  new  engine;  and  we  fail  to 
see  how  a  statement.  If  it  bad  heea  made, 
that  It  bad  not  been  run  enough  to  injure  It 
could  have  prejudiced  appellant  Tbe  wit- 
ness bad  nine  years'  experience  with  engines. 
He  stated  the  engine  bad  only  been  run  a 
little. 

[4]  Another  reason  why  the  assignment 
cannot  be  sustained  Is  that  the  statement  of 
facts,  which  was  agreed  to  by  appellant  falls 
to  show  that  the  witness  Rendleman  testified 
to  the  facts  set  out  to  the  bill  of  exceptions. 
In  such  case,  the  statement  of  facts  is  of 
equal  dignity  with  the  bill  of  exceptions,  and 
we  cannot  say  there  was  error.  HcMtcbael 
V.  Truehart  48  Tex.  220;  Wiseman  t.  Bay- 
lor, 60  Tex.  66.  6  S.  W.  743 ;  Ramsey  t.  Hur- 
ley et  al.,  72  Tex.  104,  12  8.  W.  S6 ;  McClel- 

*ror  otlwr 


land  T.  FaUon,  74  Tex.  236,  12  S.  W.  60; 
Jamison  t.  Dooley,  98  Tex.  206,  82  S.  W.  780; 
Railway  v.  Van  Belle,  26  Tex.  Glr.  App.  611, 
64  S.  W.  397 ;  HamUton  v.  Dismukes,  68  Tex. 
Civ.  App.  129,  115  S.  W.  1181. 

[i]  The  fifth,  sixth,  seventh,  and  eighth 
assignments  assaU  the  action  of  the  court  in 
p^mlttii^  four  different  experts  to  be  asked 
if  a  man  of  ordinary  Intelligence,  who  had 
limited  experience  in  running  steam  engines, 
could  tell  a  new  from  a  secondhand  engine 
by  inspecting  it  while  walking  around  tbe 
same,  and  permitting  an  affirmative  answer 
thereto.  The  statement  under  the  four  tJh 
slgnments  falls  to  refer  to  tbe  statement  of 
fbcts  to  show  that  any  such  testimony  was 
permitted  by  the  court  We  fliU  to  find  anr 
such  testimony  In  the  statement  of  focta. 
Felix  swore  that  a  person  of  "some  inteUl- 
gttice,  after  running  this  25  horse  power 
cross-compound  engine,  that  had  beoi  used 
for  a  year  or  so,  could  tell  it  from  a  new 
engUie,"  and  that  "a  person  of  ordinary  In- 
telligence could  tell  a  secondhand  oq^e 
from  a  new  one."  Bendl^nan  did  not  awear 
to  anything  Uke  that  stated  In  the  bill  of 
exceptions,  and  Rlchel  only  swore  that  '*a 
man  could  teil  an  old  and  secondhand  engine 
from  a  new  one,  aft»  the  engine  has  been 
used."   The  assignments  are  overruled. 

Tbe  judgment  Is  affirmed. 


WHITNISr  V.  PARISH  OF  VERNON. 

(Court  of  Civil  Appeals  of  Texas.  Galveston. 
Feb.  6,  1913.   Hebearing  Denied 
Feb.  20,  1913.) 

1.  JUDOHENT  ({  587*)  —  GonoLTreivBifBsa  — 

Hattebs  Concluokd. 

A  Judgment  for  defendant  in  an  aetlMi  by 
a  contractor  under  a  contract  with  a  parish  for 
tbe  construction  of  a  coarthouse.  on  the  ground 
that  tbe  contract  was  void.  In  which  a  recovery 
on  quantum  meruit  was  not  asked,  and,  under 
the  pleadings,  could  not  have  been  granted,  did 
not  prevent  a  subsequent  recovery  of  the  value 
of  the  material  and  labor  furuiabed  under  tbe 
contract  on  quantum  memit 

[Ed.  Note.— For  other 
Cent  Dig.  I  1089;  Dec.  Dig.  $  587.*] 

2.  contbactb  (i  346*>— a  otions— levidenok 
Admissible  under  Flkadinqs. 

Proof  of  an  implied  contract  la  not  admis- 
sible under  a  petition  alleging  ui  express  cm- 
tract 

[Ed.  Note.— For  other  cases,  see  Contracts. 
Cent.  Dig.  II  1714,  1718-1751;  Dec.  Dig.  i 

346.*] 

3.  Election  or  Reubdiks  Q  1*>— Affuca- 

TION  OF  DOCTBINE. 

The  doctrine  of  election  oi  remedies  ap- 
plies where  a  plaintiff  baa  the  rigbt  to  choose 
between  two  modes  of  redress  which  are  so  in- 
consistent that  tbe  assertion  of  one  ia  neces- 
sarily a  repudiation  of  the  other,  or  where,  hav- 
ing two  or  more  cumulative  mnedies  which  be 
might  puzBoe  together,  he  elects  to  pursue  only 
one. 

[Eld.  Note.— For  other  cases,  see  Election  of 
Remedies,  Cent  Dig.  {  1;  Dec.  Dig.  |  1.*] 
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4.  Euicnow  or  Rehkdiu  Q  10*>— Afpzjoa- 

TION  OF  DOCTBINB. 

Ad  action  nuder  a  void  contract  for  the 
construction  of  a.  coortbouw.  vbich  plaintiff 
mistakenly  supposed  was  valid,  was  Dot  an  elec- 
tion of  remedies,  which  prevented  a  siibseqnent 
recovery  for  the  labor  performed  and  materials 
furnished  on  a  qnantnm  meruit. 
'  [Ed.  Note.— For  other  cases,  see  EUectioD  of 
Bemedies,  Cent  Dig.  S  13 ;  Dec.  Dig.  1 10.*] 

C  Appbai.  and  Esbob  (S  1001*}— Rsvzaw— 

Questions  or  Fact. 

The  trial  court's  finding  as  to  Uie  amoant 
to  which  defendant  would  oe  entitled  on  bis 
eroBs-plea,  if  entitled  to  recover  at  all,  could  not 
be  held  unsupported  by  the  evidence,  merely  be- 
cause the  testimony  of  defendant  and  his  wit- 
nesses tended  to  show  that  the  amount  of  labor 
and  material  for  which  a  recovery  was  sought 
was  indefinite. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  {{  S922,  3928-3934>;  Dec 
Dig.  i  1001.*] 

Error  to  District  Court,  Jefferson  County ; 
L  B.  Hlghtower,  Judge. 

Action  by  the  Parish  of  Vernon  against 
William  C.  Whitney.  Judgment  for  plaintiff, 
and  defendant  brings  error.  Beversed  and 
rendered. 

W.  B.  WilUamBon,  of  Lake  Charles,  La., 
and  Smith  Crawford  4c  Sonfleld,  of  Bean- 
mont,  for  plaintifl  In  error.  Sidney  I.  Fos- 
ter, of  Leesrille,  La.,  and  Tbra.  J.  Baton,  of 
Beaumont,  for  defendant  In  error. 

PLBASAMT8,  G.  J.  OIiIb  suit  waa  brought 
b7  the  parish  of  Vernon,  In  the  state  of  Lou- 
isiana, against  William  C.  Whitney  to  re- 
cover  npon  a  judgment  for  $4,644  In  fevor  of 
the  parish  against  said  Whitney,  rendered  by 
the  ^strict  court  of  said  parish  on  May  12, 
1909.  The  suit  in  which  this  Judgment  was 
rendwed  was  brought  by  Whitney  against 
the  parish  to  recover  upon  a  contract  for  the 
constmctlon  of  a  courthouse  fOr  said  par- 
ish. The  plaintiff  In  said  suit  sought  to  re- 
eoTer.  in  addition  to  the  damages  alleged  to 
have  been  sustained  by  him  In  loss  of  profits 
by  reason  of  Qie  breach  of  the  contract  by 
defendant  parish,  the  stmi  of  $12,692.19, 
which  he  alleged  to  be  the  amount  expended 
by  him  fOr  material  furnished  and  labor 
performed  under  said  contract  prior  to  Its 
breach  by  the  defendant,  and  of  which  the 
defendant  had  rec^ved  the  benefit  The  de- 
fendant parish  answered  that  the  contract 
made  by  it  with  the  plaintiff  and  upon  which 
the  suit  was  broi^ht  was  void,  because  it 
was  not  made  in  accordance  with  the  law 
aathorizihg  said  parish  to  enter  into  a  con- 
tract for  the  construction  of  a  courthouse, 
and  the  officers  of  the  parish  who  made 
the  contract  with  the  plaintiff  were  not  au- 
thorized by  law  to  make  such  contract  Said 
defendant  also  pleaded  In  reconvention,  and 
asked  judgment  against  the  plaintiff  for  the 
sum  of  $10,000,  the  alleged  value  of  the 
material  in  the  old  courthouse  of  said  parish, 
which  was  torn  down  and  the  material  there- 
in remoTSd  and  appropriated  by  plaintiff. 


Whitney.  The  trial  of  this  suit  In  the  dis- 
trict court  resulted  In  a  judgment  in  favor 
of  the  pariah,  sustaining  its  plea  that  the 
contract  sued  on  was  executed  without  legal 
authority  and  was  therefore  void,  and  ad- 
judging that  plaintiff  take  nothing  by  his 
suit,  and  that  defendant  recover  against 
plaintiff  on  its  plea  in  reconvention  the  sum 
of  $10,000.  Upon  appeal  by  the  plaintiff, 
Whitney,  to  the  Supreme  Court  of  the  state 
of  Louisiana  (126  La.  13,  62  South.  1T6),  that 
court  affirmed  the  judgment  of  the  district 
court,  except  as  to  the  amount  adjudged  In 
favor  of  the  parish  on  its  plea  In  reconven- 
tion, which  amount  was  reduced  by  the  judg- 
ment of  the  Supreme  Court  to  the  sum  of 
$4,644. 

Whitney  is  a  resident  of  the  county  of  Jef- 
ferson, in  this  state,  and,  as  before  shown, 
the  suit  from  which  this  appeal  Is  prosecut- 
ed was  brought  by  said  parish  In  the  district 
court  of  said  county  to  recover  the  amount 
due  upon  the  judgment  above  described.  The 
defendant,  Whitney,  answered  by  general  de- 
murrer and  general  denial,  and  by  plea  in 
reconvention  sought  to  recover  on  a  quantum 
meruit  the  reasonable  value  of  the  material 
and  labor  famished  by  him  to  the  plaintiff, 
and  which  plaintiff  received  and  appropriat- 
ed to  Its  use  and  benefit  In  the  constmctlon 
of  its  conrthousew  The  reasonable  value  of 
the  material  and  labor  so  furnished  by  de- 
fendant to  plaintiff  la  alleged  to  be  the  sum 
of  $12,692.16^  and  the  Itemised  statement  of 
said  material  and  labor  is  Identical  with  tlw 
statement  contained  In  the  petition  filed  by 
the  plaintiff,  Whitney,  in  the  suit  brought  by 
Mm  in  the  Louisiana  court  before  mentioned. 
In  reply  to  this  plea  in  reconvention,  the 
plaintiff  below  filed  pleas  of  res  adjudlcata 
and  election  of  remedies.  The  trial  in  the 
court  below,  wlthont  a  jury,  resulted  In  a 
judgment  in  faror  of  the  plaintiff. 

There  Is  no  conflict  In  the  evidence,  and. 
In  addition  to  the  flacts  before  stated,  It  ap- 
pears from  the  eridoice  that  In  the  suit 
brought  by  Whitney  in  the  Louisiana  court 
there  were  no  allegations  in  his  petition 
which  would  sustain  a  recovery  on  a  goan- 
tum  meruit  for  the  work  and  material  fur- 
nished by  him  In  the  construction  of  the 
courthouse  for  the  defendant  parish.  No  ev- 
idence was  offered  In  said  suit  as  to  the  rea- 
sonable value  of  said  work  and  material, 
and  the  opinion  filed  by  the  district  ju'*.ge  in 
that  case  shows  that  the  question  of  plain- 
tiff's right  to  recover  upon  a  quantum  meruit 
was  not  In  the  case.  The  record  of  the  trial 
of  the  case  shows  that  the  defendant  parish 
objected  to  "any  evidence  being  offered  to 
show  quantum  meruit,"  and  thereupon  coun- 
sel for  plaintiff,  Wbltoey,  expressly  disclaim- 
ed any  right  to  recover  under  his  pleadings 
npon  a  quantum  meruit,  and  the  trial  judge 
ruled  that  no  evidence  could  be  offered  upon 
that  Issufc  No  part  ot  the  judgment  for  $4,- 
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644  rendered  In  said  caose  against  Whitney 
baa  been  satisfled,  and  It  1b  a  valid  and  sub- 
Bisting  Judgment  The  trial  Judge  found 
tbat  tli^  TEloe  of  the  labor  performed  and 
the  material  fornlsbed  by  Whitney,  "which 
waa  accepted  bj  the  parish  of  Vernon,  and 
whldi  I  find  was  used  by  the  said  parish  of 
Vernon  in  constmctlng  and  building  the 
courthouse,  after  the  said  Whitney  had  been 
prevented  from  further  proceeding  with  his 
contract  with  the  said  Parish  of  Vernon," 
was  ¥10,991.79. 

[1]  Under  appropriate  assignments  of  er- 
ror appellant,  or  plaintiff  in  error,  complains 
of  the  judgment  of  the  court  below,  upon 
the  ground  that,  upon  the  facta  shown  by 
the  undisputed  evidence,  neither  tbe  plea  of 
res  adjudlcata  nor  the  plea  of  election  of 
remedies  was  available  as  a  defense  to  his 
plea  in  reconvention.  We  think  these  as- 
signments should  be  sustained.  It  is  clear 
from  the  evidence  that  appellant's  right  to 
recover  upon  a  quantum  meruit  was  not  and 
could  not,  nnder  the  pleadings,  have  been 
adjudicated  in  the  former  suit  Thla  being 
so,  it  follows  that  the  Judgment  In  the  for- 
mer suit  does  not  support  the  plea  of  res  ad- 
judlcata. 

[2]  The  petition  of  plaintiff  in  the  former 
suit  declared  upon  an  express  contract,  and 
there  is  no  rule  of  decision  more  firmly  fixed 
than  that  upon  a  petition  of  this  kind  proof 
of  an  implied  contract  Is  not  admlsalble.  In 
the  case  of  McGreal  t.  Wilson,  9  Tex.  429, 
our  Supreme  Court  says:  "If  there  has  been 
anything  settled  by  this  court,  It  la  that  the 
all^ta  and  probata  must  correspond  and 
agree;  and  no  verdict  or  Judgment  can  be 
sustained,  unless  there  has  been  an  aver- 
ment to  let  in  such  evidence.  Mims  v.  Mlt- 
<aiell,  1  Tex.  443 ;  Harrison  v.  Nixon,  9  Pet. 
BOS  [9  L.  Ed.  201].  The  express  contract 
being  the  only  one  set  out  and  averred  In 
the  petition,  evidence  to  support  an  implied 
contract  could  not  be  received.  It  would 
be  a  variance  from  the  allegata.  Storey  on 
Contracts,  {{  12,  13,  and  16;  Cbltty  on  Con- 
tracts, 25;  Harrison  v.  Nixon,  9  Pet  503." 

In  Nunn  v.  Townes,  23  S.  W.  1117,  the 
Court  of  Appeals  for  the  Fourth  district 
says:  "Appellees  declared  upon  an  express 
contract  and  there  is  no  plainer  rule  of 
law  than  that  they  must  be  held  to  their 
auctions;  and  proof  of  an  implied  con- 
tract will  not  sustain  the  allegations.  Shin- 
er V.  Abbey,  77  Tex.  1,  13  S.  W.  813;  Krohn 
V.  Heyn.  77  Tex.  319,  14  S.  W.  130;  Reese 
V.  Medlock,  27  Tex.  120  [84  Am.  Dec.  6U]. 
There  was  no  contract  between  the  parties 
after  the  expiration  of  the  written  one^  and 
to  recover  at  all  appellees  must  recover  upon 
a  quantum  meruit,  which,  under  the  ele- 
mentary rule  that  allegations  and  proof 
must  correspond,  cannot  be  permitted  with 
the  pleadings  filed  by  aiH^ellees." 

The  question  of  appellant's  right  to  re- 
cover upon  a  quantum  meruit  not  being 
within  the  scope  of  the  ideadlngs  in  the, 


former  suit  the  Judgmoit  In  that  suit  Is 
not  a  bar  to  his  assertion  of  that  right  in 
the  present  suit;  and  It  Immaterial  that 
the  former  suit  Involved  the  same  Items  of 
labor  and  material  for  wUch  recovery  Is 
Boui^t  In  this  suit  The  identic  of  the 
thing  sued  for  Is  the  same,  but  the  identity 
of  the  Issue  involved  In  the  two  actions  la 
different  Moore  t.  Snowball,  98  Tex.  16, 
81  8.  W.  S,  66  L.  R.  A.  745,  107  Am.  St  Rep. 
696.  Thla  distinction  is  dearly  expressed  In 
the  following  quotation  from  the  opinion 
of  the  Court  of  Appeals  of  Missouri  In 
the  case  of  Arthur  &  Co.  v.  Goodwin 
Mfg.  Co.,  100  Mo.  App.  ^  74  S.  W. 
139 :  "In  the  first  suit  to  euUUe  plaintiff  to 
recover,  It  was  required  to  show  exact  per- 
formance of  tbe  contract  on  Its  part  In 
every  particular.  In  tbe  present  suit  to  en- 
title It  to  recover,  it  was  not  required  to 
prove  a  contract,  but  only  facta  upon  which 
the  law  will  Imply  a  contract;  1.  e.,  tbat 
at  defendant's  request  plaintiff  famished  It 
machinery,  which  defendant  had  retained, 
and  Chat  it  was  of  some  value.  The  first 
suit  was  on  an  express  contract;  tbe  preaent 
one  is  on  an  Implied  one.  The  contracts  are 
entirely  different  and  it  matters  not  that 
they  both  seek  to  recover  damages  for  the 
same  article.  They  are  separate  and  dis- 
tinct causes  of  action;  as  distinct  as  is  a 
contract  all  tbe  terms  of  which  tbe  parties 
have  agreed  to  beforehand,  and  then  re- 
duced to  writing  and  signed,  from  a  contract 
which  the  parties  had  not  agreed  to  at  all, 
but  which  the  law  Implies  from  tfa^  etm- 
duct" 

Mr.  Freeman,  in  his  work  on  Judgments, 
says:  "The  best  and  most  invariable  test  as 
to  whether  a  former  Judgment  la  a  bar  is  to 
inquire  whether  the  same  evidence  will  sus- 
tain both  the  present  and  tbe  former  action. 
If  this  Identity  of  evidence  is  found,  it 
will  make  no  difference  that  the  form  of 
the  two  actions  ia  not  the  same;  what- 
ever be  the  form  of  the  action,  tbe  la- 
sue  is  deemed  the  same  whenever  It  may. 
In  both  actions,  be  supported  by  substan- 
tially the  same  evidence.  If  so  supported, 
a  Judgment  In  one  action  la  conclusive' upon 
the  same  Issue  In  any  other  suit  though  the 
cause  of  action  is  different  On  the  other 
hand,  if  different  proofs  are  required  to  sus- 
tain tbe  two  actions,  a  Judgment  in  one  of 
them  Is  no  bar  to  the  other.  If  the  evidence 
in  a  second  suit  between  the  same  parties 
is  sufficient  to  entitle  plaintiff  to  a 'recovery, 
his  right  cannot  be  defeated  by  showing  any 
judgm^t  against  him  in  any  action  where 
the  evidence  In  the  present  suit  conM  not, 
if  offered,  have  altered  the  result" 

In  the  case  of  Bank  v.  Barrett  26  S.  W. 
456,  it  was  held  tbat  a  Judgment  for  defend- 
ant in  a  suit  to  recover  upon  a  contract  for 
services  rendered  ia  not  a  bar  to  a  second 
suit  by  the  plaintiff  to  recover  on  a  quantum 
meruit  for  the  same  serrlces. 

Tbe  authorities  above  dted  ate^  m  think. 
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CQodnalvft  against  tiie  boIcUng  of  the  trial 
court  upon  tbe  plea  of  res  adjudicata. 

fS]  We  tbink  It  eauaUy  clear  tbat  tbe  plea 
of  election  sbould  not  hare  been  Boatalned. 
The  doctrine  of  election  of  remedies  applies 
In  a  ease  In  wblch  a  plaintiff  has  tbe  rl^t 
to  choose  between  two  modes  of  redress 
wbl(A  axe  so  Inconsistent  tliat  the  assertion 
<tf  one  Is  necessarily  a  r^udlation  of  the 
oflkw.  Whoi,  in  such  case,  tbe  litigant, 
with  knowledge  of  fftcts  tbq^i  woold  aatnor- 
i»  a  resort  to  either  of  two  remedle^  ects 
to  pursue  one  and  falls  to  secure  redress 
he  win  not  be  thereafter  permitted  to  pur- 
sue the  other.  He  cannot  assume  contra- 
dictmry  posltimi&  The  case  ot  Robb  t.  Voi. 
156  n.  S.  IS,  Ifi  Sup.  Ct  4,  89  L.  Ed.  S2, 
UlnstratM  this  doctrine.  In  that  case  an 
attorns,  without  the  knowledge  of  his  prin- 
c^ImU,  firaudulenOy  consented  to  a  judgment 
and  obtained  the  proceeds  of  a  sale  under 
execution  ttiereon.  "Wldi  knowledge  ot  all 
tbe  facts,  the  principal  brought  suit  against 
the  attorney  to  reoorer  the  proceeds  obtained 
under  tbe  Judgment  Thereafter  he  t»DU^t 
■nit  to  set  aside  the  Judgment  and  sale,  on 
the  ground  that  the  attorney  acted  without 
authority.  Tbe  court  h^  that  he  was  es< 
tolled,  because  bringing  suit  to  recover 
tbe  proceeds  be  bad  ratified  the  act  of  the 
attorney. 

Another  case  iUusixatlTe  of  the  doctrine 
is  Tbimipson  Howard,  31  Mich.  309,  In 
wbUb  a  tathet  brought  suit  to  recover  wages 
doe  his  minor  son,  and  after  a  mistrial,  due 
to  the  fiiUure  of  tbe  Jury  to  agree,  dismissed 
his  suit  imd  brought  suit  against  tbe  de- 
e^dant  for  damages  for  enticing  away  and 
harboring  his  son.  He  was  not  permitted 
to  recover,  because  his  suit  for  recovery  of 
the  wages  due  bis  son  estopped  Um  from 
assnming  tbe  Inconsistent  position  that  he 
had  not  authorlxed  or  ratified  tbe  act  of  th» 
d^tendant  And  so  In  a  case  in  which  a 
contract  Is  Toldable  for  fraud  and  tbe  party 
wnnwed  can  rescind  the  contract,  or  affirm 
it  and  Tnn<"t*<"  an  action  for  ai^  amount 
due  thereon.  If  he  sues  to  recover  on  the 
contract  and  fails,  he  cannot  thereafter  sue 
fOr  rescission.  By  bringing  the  first  action 
he  waives  the  right  to  rescind  Oonrow  v. 
Utae,  lis  N.  T.  387.  22  N.  B.  346,  5  I«.  B. 
A.  603. 

The  doctrine  also  applies  in  cases  In  wblch 
a  party  having  two  or  more  cumulative  rem- 
edles,  which  be  may  pursue  together  and 
oifOroe  at  the  same  time,  elects  only  onow 
In  sndi  case  he  will  not  be  permitted  to 
divide  up  bis  (daim  or  split  his  canses  of 
action  and  bring  a  second  suit,  when,  by 
rhooffing  in  the  first  Instance  to  pursue  only 
one  of  his  rofkedies,  he  may  have  put  tbe  de- 
fendant In  a  position  tosuffierloss  which  oth- 
erwise he  would  have  avoided.  The  case  of 
Ward  V.  Oreen,  88  Tex.  177,  30  8.  W.  864, 
applies  the  doctrine  to  a  case  of  this  kind. 

[4]  It  la  manifest  that  the  Instant  case, 


does  not  call  for  the  appllcat^  ot  the  doc- 
trine of  election  of  remedies.  There  is  no 
Inconsistency  In  tbe  position  assumed  by 
appellant  in  seeking  to  recover  upon  a  quan- 
tum meruit  and  in  that  assumed  by  him  in 
his  suit  upon  the  contract  The  pursuit  of 
one  of  these  remedies  cannot  be  regarded 
as  a  repudiation  of  tte  other.  The  fact  that 
app^nt  In  the  suit  in  Louisiana  mlatakrai- 
ly  supposed  that  be  bad  a  valid  contract 
and  attempted  to  recover  thereon  should  not, 
when  the  court  determined  that  the  contract 
was  invalid,  bar  him  from  pursuing  a  rem- 
edy for  relief  to  which  he  is.  In  equity  and 
good  conseiraice,  entitled.  Tbe  proposition 
that  when,  in  a  suit  on  an  express  contract 
the  Judgment  goes  tor  the  defendant  such 
Judgment  Is  not  a  bar  to  a  second  suit  by 
tbe  plaintiff  to  recover  the  reasonable  value 
of  tbe  same  services  Involved  in  the  first 
suit  is  fully  sustained  by  tbe  authorities. 
Tbe  opinion  In  the  case  of  Water,  Ught  & 
Gas  Co.  V.  Olty  of  Hutchinson,  100  Fed.  41, 
90  C.  G.  A.  647,  19  U  B.  A  (N.  8.)  219,  ably 
discusses  tiie  question  of  res  adjudicata  and 
elecUon,  and  cites  many  authorities  In  siQh 
imrt  of  the  views  above  expressed.  We  think 
the  facts  of  this  case  easily  distinguish  It 
from  the  case  of  Ward  v.  Green,  supra. 

[i]  The  brief  of  appellee,  or  defendant  In 
error,  contains  the  following  cross-assign- 
meat  of  error:  "The  court  below  erred  In 
his  seventh  paragraph  of  bis  findings  of 
ftcts  and  condu^ns  of  law.  The  lower 
court  found  that  If  tbe  plaintiff  In  error 
were  not  barred  the  pleas  of  res  adjudi- 
cate and  Section  of  remedies,  be  would  be 
entitled  to  recover  on  his  cross-plea  $10,994.- 
79  as  against  t^  d^todant  in  enor." 

This  assignment  is  followed  by  extracts 
from  the  testimony  of  several  witnesses  for 
appellant  and  of  appellant  himself,  which 
tends  to  show  that  the  amount  of  labor  and 
material  fumldied  by  appellant  and  appro- 
priated by  the  defendant  In  error  was  in- 
definite. It  does  not  ai^ar  that  any  as- 
signments were  filed  in  the  coui^  below  by 
the  d^endant  in  wror.  Neither  the  assign- 
ment nor  the  statement  is  in  sufficlmt  com- 
pliance with  the  rules  to  require  our  con- 
sideration; and  if  we  should  consider  it 
tbe  facts  disclosed  by  the  stetement  would 
not  Justify  this  court  in  holding  that  the 
finding  of  the  trial  court  that  the  value  of 
the  appellant's  woik  and  matwlal  accepted 
and  used  by  the  defendant  in  error  In  the 
construction  of  courthouse  was  $10,904.79, 
was  not  supported  by  the  evidence. 

It  follows  ftom  the  conclusions  above  ex- 
pressed that  tbe  Ju^ment  of  the  court  below 
should  be  reversed  aoA  inOgmmt  here  ren- 
dered in  favor  of  aniellant  Whitney,  for 
the  sum  of  $10,994.79,  less  the  amount  due 
by  him  on  tbe  Juti^ment  against  blm  in 
favor  of  the  defendant  In  errw;  and  it  has 
been  so  ordered. 

Reversed  and  rendered. 
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THOMPSON  ft  TUCKER  LTJMBEH  CO.  t. 
PLATT. 

(Court  ot  Civil  Appeals  of  Texas.  OalTwtoo. 
Jan.  20,  1911    Rehearing  Denied 
Feb.  20,  1913.) 

1.  ESTOFFCL    (I   SO*)  —  OUHTKBS  — CoinCOIT 
SOUBCE  OF  TTTLB. 

Defendant,  In  trespaBB  to  try  title,  was 
estopped  to  deny  title  of  one,  under  whom  both 
parties  claimed  aa  a  commoQ  source,  to  the 
certificate  under  which  the  land  was  located. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  |  74;  Dec.  Dig.  S  30.*] 

2.  Tbespabs  to  Tbt  Titlb  (S  41*)— Vebdxot 
— evidenob. 

In  trespass  to  try  title,  evidence  held  to 
sustain  a  verdict  for  plaintiff  on  the  facts. 

[Ed.  Note. — For  other  cases,  see  Trespass  to 
Try  TiUe,  Cent  Dig.  SS  62,  63;  Dec  Dig.  S 
41.*] 

3.  Appeal  and  Ebbob  (i  1005*)— Review— 
Vebdict. 

Where  a  jury  refused  to  fiad  from  the  evi- 
dence adduced  that  a  deed  had  been  executed 
and  lost,  such  verdict,  approved  b^  the  trial 
court,  must  be  affirmed  on  appeal,  if  there  is 
any  evidence  to  support  it. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  8860-3876,  S04fr-S8S4; 
Dec  Dig.  S  1005.*] 

4.  Ghahpebtt  and  Maintenance  (S  6*)— 

POWEB  OF  ATTOBNET— AgBEBUENT  TO  COH- 

VET  Land  fob  Sebvices— "Babeatbt." 
A  power  of  attorney,  authorizing  an  at- 
torney to  sne  for  and  recover  land  at  his  own 
expense,  receiving  ^or  Us  services  an  andlvid- 
ed  one-half  of  the  land,  was  not  a  violation  of 
barratry  law;  Acts  27th  Leg,  c  57,  defining 
"barratry,"  and  providing  tbat  if  any  attorney 
shall  seek  or  obtain  employment  in  any  suit 
or  case  at  law,  or  in  equity,  etCt  he  sull  be 
deemed  guilty  of  barratry. 

[Ed.  Note.— For  Other  cases,  SM  Champers 
and  Maintenance,  Cent.  Dig.  H  24-61;  Dec 
Dig,  5  6.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  1,  p.  710.] 

5.  TBE8PA88  TO  TBT  TiTLE  (|  40*)— BTIDBNOE 

-Deeds— Abstract  op  Title. 

Deeds  showing  a  claim  of  title  in  the  com- 
mon source  to  a  survey  in  which  the  land  in 
controversy  was  located  were  admissible  to 
support  plaintifTs  claim  that  the  original  un- 
conditional certificate  had  been  tranuerred  to 
such  common  source,  tboogh  the  deeds  were 
not  in  plaintiff's  cham  of  title,  and  were  not 
embraced  in  the  abstract  of  title. 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  TiUe,  Cent.  Dig,  H  6&-61;  Dec  Dig.  8 
40.*] 

6.  New  Tbial  (f  104*)— Newlt  Discovebbo 
Evidence. 

A  motion  for  a  new  trial  for  newly  dis- 
covered evidence  of  a  fact  sustained  by  prac- 
tically nndisputed  evidence  in  the  cas«  w«s 
properly  refused. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  H  218-220.  228;  Dec.  Dig.  {  104.*] 

Al>peal  from  District  Conr^  TrfnltT  Gous- 
(7;  8.  W.  Dean,  Judge. 

Proceedings  to  try  title  by  B.  A.  Piatt 
against  the  Thompson  &  Tucker  ZiOiDber 
Company.  Judgm«it  for  plolntlC^  and  de- 
fendant appeals.  Affirmed. 


Kenley  &  Minton,  of  Qroveton,  and  Lane^ 
Wolters  &  Storey  and  Wm.  A.  Vinson,  all  of 
Houston,  for  appellant  C.  M.  McKlnnon 
and  J.  A.  Piatt,  both  of  Oroveton,  and  Dean. 
Humphrey  &  Powell,  of  Huntaville,  for  ap- 
pellee: 

REESE.  J.  This  is  an  action  of  trespass 
to  try  title  by  B.  A.  Piatt  against  the  Thomp- 
son &  Tucker  Lumber  Company,  to  recover  a 
tract  of  322  acrls  of  land  in  Trinity  county, 
being  part  of  the  BenJ.  Ellis,  Sr.,  432-acre 
survey,  and  for  damages  for  cutting  and  re- 
moving timber  therefrom.  The  defendant 
pleaded  the  general  Issue  and  not  guilty. 
Upon  trial  with  the  assistance  of  a  jury 
there  were  verdict  and  judgment  in  favor 
of  the  plaintiff  for  the  land  sued  for,  and, 
damages  in  the  sum  of  $3,200.  Its  motion  for 
a  new  trial  b^g  overruled,  the  defendant 
appeals. 

On  September  5,  1839,  a  conditional  cer- 
tificate for  540  acres  of  land  was  Issued  to 
Benj.  Ellis,  Sr.,  under  the  act  of  January 
4,  1839.  The  unconditional  certificate  was 
leaned,  to  Benjamin  Eltis,  Sr.,  by  the  board  of 
land  commissioners  of  Houston  county,  March 
7,  1842.  The  unconditional  certificate  was 
located  by  Benjamin  B.  Ellis,  son  of  Ben- 
jamin Ellis,  Sr.,  and  father  of  plalntUTa 
grantors,  on  432  acres  of  land  In  Trinity 
county,  of  which  the  322  acres  here  involved 
Is  a  part,  in  1857,  and  also  in  1860  upon  208 
acres  in  Polk  county — 640  acres  in  all.  Pat- 
ent was  issued  to  Benjamin  EUls,  Sr.,  to  the 
432-acre  tract  April  13,  1882.  The  land  In 
Polk  county  was  patented  to  Benjamin  Ellis, 
Sr..  October  18.  1861.  Benjamin  EUls,  Sr., 
emigrated  to  Texas  from  Mississippi  In  1839, 
and.  settled  near  old  Sompter  in  Trinity  coun- 
ty. He  had  a  large  family,  oon^sting  of  bis 
wife  and  13  children,  some  of  whom  were 
bom  after  bla  remoral  to  Texas.  Amonff 
the  older,  If  not  the  oldest,  of  these  children 
was  Benjamin  B,  Ellis,  who  also  came  to 
Texas  in  1839.  It  appears  that  he  was  thoi 
a  man  t^wn  and  marrledL  Benjamin  Ell^ 
Sr.,  died  In  1844.  his  wife,  Hannah,  in  1861. 
None  of  the  children  appear  to  be  living, 
though  many  of  tbelr  children  are  stUl  liv- 
ing in  Trinity  and  Houston  cotmtiea.  Ben- 
jamin B.  Ellls  married  Arrita  Adama.  He 
died  in  1867,  and  his  widow  in  1886^  They 
had  fonr  children,  three  of  whom  survived 
both  parents,  to  wlt^  S.  A.  T.  ElUs,  Frances 
O.,  who  married  J.  A.  Brent,  Jane  F.,  who 
married  J.  B.  Anderson.  The  fourth,  Solo- 
mon A.  ElUs,  survived  tats  father,  and  was 
alive  In  1881,  but  afterwards  died,  the  date 
of  bis  death  not  being  glvot  .He  was  sev- 
eral times  married,  and  left  several  children, 
still  living. 

September  8,  1881,  S.  A.  Ellls  executed  to 
his  brother  S.  A.  V.  Ellis  a  deed  of  convey- 
ance to  "all  my  right,  Inters  and  claim  to 
the  land  Interest  of  the  estate  of  B.  B.  Ellls, 
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tbe  same  my  nndiTlded  Interest  In  all  the 
land  belonging  to  the  estate  of  B.  B.  EUU, 
deceased."  On  December  20,  1909,  J.  F.  An- 
derson. Joined  by  her  husband,  J.  B.  Ander- 
son, and  Frances  G.  Brent,  joined  by  her  hus- 
band, J.  A.  Brent,  executed  and  acknowl- 
edged In  due  form  of  law  a  power  of  attorney 
to  C.  U.  McKInnoQ,  authorizing  him  "to  sue 
for  and  reoover,  to  compromise  with  all  ad- 
verse claimants,  all  our  lands  situated  in 
the  counties  of  Trinity  and  Polk,  which  we 
may  own  or  have  an  Interest  In  as  heirs  at 
law  of  B.  B.  Ellis,  deceased,  and  no  other, 
and  also  to  sell  all  such  lands,  tenements, 
hereditaments  and  real  estate  whatever  that 
we  may  own  or  bave  an  Interest  la  as  heirs 
as  aforesaid."  This  Instrument  also  con- 
tained the  following:  "And  In  consideration 
of  one  dollar  to  us  In  hand  paid  by  the  said 
C  M.  McKinnon,  the  receipt  of  which  we 
hereby  acknowledge,  and  the  further  consid- 
eration of  money  paid  and  to  be  paid  by  the 
Bald  C.  U.  McKbinon  for  expenses  of  tnves- 
tigatlng  the  title  to  onr  said  lands  and  In 
Tecorering  the  same,  and  the  still  further 
consideration  of  services  heretofore  rendered 
and  hereafter  to  be  rendered  by  the  said 
McElnnon  in  the  said  premises,  we  do  hereby 
grant,  bargain;  sell  and  convey  onto  the 
said  C.  Sf.  McKlnnon,  his  heirs  and  assigns, 
an  undivided  one-half  interest  in  and  to  the 
above-described  lands  and  premises,  which  be 
may  recover  for  us  by  snlt  or  compromise  as 
the  case  may  be." 

On  February  28,  iSlQ,  S.  A.  V.  EUls  execut- 
ed to  C.  M.  HcKInnon  a  similar  power  of 
attorney,  hut  on  Bfarcfa  15,  1910,  he  executed 
to  said  McKlnnon  a  spedal  warranty  deed, 
by  which  there  was  conveyed  all  the  rlgbt, 
title,  and  Interest  of  said  S.  A.  V.  ElUa  in 
and  to  the  land  in  controversy  In  this  suit 
On  said  Mardi  15,  1910,  a  M.  McKlnnon,  aa 
agent  and  attorney  in  fact  for  Anders<m  and 
wife  and  Brent  and  wife,  under  the  power 
of  attorney  aforesaid,  conveyed  to  B.  A.  Piatt 
an  undivided  one-half  Interest  In  the  land  in 
controversy,  and  on  March  16,  1910,  he  con- 
veyed to  said  Piatt  his  (McKinnon's)  one-half 
Interest  In  the  land  In  controversy.  On 
March  15,  1010,  S.  A.  V.  Ellis  assigned  and 
transferred  to  said  Piatt  any  and  all  rights 
of  action  which  the  said  S.  A.  V.  Ellis  might 
have  against  any  person  or  corporation  for 
damages  done  to  tbe  land  in  controversy  by 
reason  of  timber  having  been  cut  and  re- 
moved therefrom.  On  April  14,  1910,  Ander- 
son and  wife  and  Brent  and  wife  executed  a 
similar  Instrument,  transferring  and  assign- 
ing to  said  Piatt  their  cause  of  action  for 
damages  for  cutting  timber.  This  constituted 
appellee's  paper  title  of  the  land,  and  dam- 
ages for  cutting  timber. 

Appellee  further  claimed,  and  introduced 
evidence  in  support  thereof,  that  the  an- 
cestor of  their  grantors,  of  whom  we  have 
«oken  u  Benjamin  B.  BUla,  was  the  aame 


person  as  Benjamin  Ellis,  Sr.,  named  in  the 
certificate  and  patents.  On  this  Issue  we 
find  that  the  practically  undisputed  evldeuce 
establishes  the  fact  that  this  is  not  true.  It 
Is  true  that  the  witness  J.  B.  Anderson  tes- 
tifies that  Benjamin  Ellis,  Sr.,  and  Benjamin 
Ellis  are  one  and  the  same  man,  but  be  shows 
that  be  never  knew  Benjamin  Ellis,  Sr.,  and 
could  not  have  known  that  tbe  fact  so  stated 
was  trua  On  the  contrary,  tbe  testimony  of 
all  of  the  members  of  the  family,  most  of 
tbem  witnesses  for  appellee  shows  conclu- 
sively that  Benjamin  Ellis,  the  father,  and 
Benjamin  B.  ElUs,  the  son,  came  to  Texas 
In  1839  and  settled  In  the  same  nelghtrar- 
hood.  B^amln  B.  Bills  under  that  name 
procured  a  pre-emption  of  160  acres.  None 
of  the  testimony,  except  the  Isolated  state- 
ment of  Anderson,  lends  any  support  to  the 
contoitlon  that  the  grantee  In  the  certificates 
and  patents  woe  the  Benjamin  B.  Ellis  who 
was  the  ancestor  of  appellee's  grantors.  We 
think  the  statenent  of  Anderson,  in  the 
face  of  Uie  adverse  testimony,  may  be  dis- 
carded entirely,  and  we  find,  as  the  result 
of  fbs  undlspated  evidence,  that  the  ancestor 
of  aK>ellee*a  grantors,  Benjamin  B.  Ellia, 
was  in  fOct  the  son  of  B^amln  Ellis,  Sr., 
the  grantee  In  the  certificates  and  patents. 

[1,21  Another  contention  of  appellee  is 
that  if  the  said  Benjamin  B.  ElUs  was  not 
the  original  grantee  in  the  ceztlflcate,  by 
verbal  sale  and  delivery  by  Benjamin  Ellis, 
Sr.,  in  bis  lifetime,  or  his  heirs  after  his 
death,  Boijamln  B.  Ellis  became  tbe  ownet  of 
the  unconditional  certlficat&  To  support  this 
contoitlon  appellee  relied  upon  a  number  of 
circumstances,  consisting  largely  of  the  con- 
tinuous, open,  and  active  assertion  of  owner- 
ship of  tbe  land  by  Benjamin  B.  Ellis,  and 
the  nonclalm  on  the  part  of  tbe  other  chil- 
dren of  Benjamin  Ellis,  Sr.  From  this  evi- 
dence it  appears  that  Benjamin  B.  Ellis  dur- 
ing his  lifetime,  and  his  heirs  since  his  death, 
have  always  asserted  title  to  this  tract  of 
land  In  controversy,  and  to  the  tract  of  208 
acres  in  Polk  county  located  under  the  same 
certificate,  since  the  location  of  tbe  certifi- 
cates, and  that,  although  tbe  other  children 
and  heirs  at  law  of  Benjamin  Ellis,  Sr., 
many  of  them  at  least,  lived  In  the  nelgbbor- 
hood  of  this  land,  and  knew  of  this  claim, 
they  have  never  at  any  time,  and  do  not 
now,  dispute  it  It  Is  unnecessary  to  discuss 
tills  evidence.  The  issue  was  submitted  to 
the  jury,  and  they  found  in  favor  of  appel- 
lee's contention,  and  this  finding  Is  abun- 
dantly sustained  by  the  evidence.  Therefore 
we  find  as  a  fact  that  by  transfer,  either 
from  Benjamin  ElUs,  Sr.,  In  his  lifetime,  or 
his  heirs  after  his  death,  Benjamin  B,  Ellis 
became  the  owner  of  the  unconditional  cer- 
tificate, and  entitled  to  the  land  located  and 
patented  thereunder.  Benjamin  B.  Eillls  was 
tn  Cact  common  source  of  title,  the  only  title 
claimed  by  appellants  being  derived  from  and 
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under  him,  and  appellaots  were  estopped  to 
deny  his  title  to  the  certificate  and  the  land 
ia  controversy. 

Appellants  assert  title  to  the  land  auder  a 
deed  from  S.  T.  Robb  to  Thompson  &  Tucker, 
by  whom  the  land  was  conveyed  to  them, 
l^ey  also  claimed  that  at  some  date  prior 
to  the  conveyance  of  the  land  by  Robb  to 
Thompson  &  Tucker,  Mrs.  Arrlta  Ellis  had 
by  deed  conveyed  the  land  In  controversy  to 
Robb.  This  deed,  U  ever  executed,  has  been 
lost  and  was  never  recorded,  and  appellants 
sought  to  establish  Its  execution  by  circum- 
stances, after  laying  proper  predicate  for  the 
introdnctlon  of  each  evidence.  As  showing 
title  in  Mrs.  Arrlta  SUis  and  right  to  con- 
vey, appellants  undertook  to  show  by  drcnm- 
Btances  that  at  some  time  prior  to  her  death 
there  had  been  a  verbal  partition  between 
Mrs.  £Ilie  and  her  children,  accepted  and 
acted  upon  by  all  the  parties,  whereby  they 
received  other  lands  of  the  estate,  and  she 
took  Ihe  land  in  controversy.  Appellants 
also  undertook  to  show  that  Immediately 
after  the  death  of  her  husband  Mrs.  Arrlta 
Ellis  administered  upon  the  community  es- 
tate of  herself  and  her  deceased  husband,  as 
survivor  of  the  community.  In  the  probate 
court,  by  filing  inTentory,  giving  bond,  etc 
The  probate  records  of  the  county  had  been 
destrosttd  by  fire  in  1872,  after  this  was  al- 
leged to  have  been  done. 

All  of  these  issues  were  sabmitted  to  the 
Jury  In  an  appropriate  charge.  Upon  these 
iasnes,  In  d^erence  to  the  rerdlct,  as  we  un- 
derstand it,  we  find:  First  The  evidence 
shows  that  Mrs.  Ellis  did,  as  daiined,  regu- 
larly administer  upon  the  conunnnity  estate 
In  the  probate  court,  as  snrvivor  of  the  com- 
munity, In  full  compliance  with  the  law,  and 
we  so  find.  Second.  While  the  evidence  is 
sufficient  to  snivoit  a  finding  that  there  bad 
been  a  verbal  partition  as  claimed,  whereby 
Mrs.  Ellis  was  to  take  the  land  in  controversy 
as  her  share,  It  is  not  sufficient  to  compd 
such  finding.  A  different  conclusion  might 
reasonably  have  been  arrived  at,  as  was  evl- 
doitly  done  by  the  Jury,  and  we  therefore 
find  that  tile  evidence  fidls  to  show  such 
partition.  Third.  While  the  drcumstances 
relied  upon  appellants  and  established 
the  evidence  were  sufficient  to  Justify  the 
finding  by  the  Jury  that  Mrs.  Arrlta  Ellis  had 
sold  and  conveyed  the  land  In  controversy 
to  S.  T.  Robb  by  written  deed  which  had 
never  been  recorded,  and  has  been  lost  or 
destroyed,  these  circumstances  do  not  con- 
clusively establish  this  fact.  The  Issue  was 
properly  submitted  to  the  Jury,  and  we  can- 
not say.  either  that  their  finding  Is  ^thout 
evidence  to  support  It,  or  that  it  is  against 
the  w^ght  and  preponderance  of  the  evidence 
to  that  extent  that  we  would  be  authorized 
to  find  differently.  We  therefore  find  that 
appellants  failed  to  establish  this  sale  and 
conveyance. 

Appellants,  as  we  have  stated,  claimed 


title  under  this  alleged  lost  and  unrecorded 
deed  as  their  sole  source  of  Utle.  The  evi- 
dence was  sufficient  to  support  the  verdict  as 
to  the  amount  and  value  of  the  timber  cut 
and  removed  by  appellants.  No  question  ia 
made  as  to  this  by  appellants  on  this  appeal. 
The  patent  to  the  432  acres  was  ddivered 
to  S.  T.  Robb,  who  paid  the  ?6  patent  fees. 
Whether  he  was  acting  for  himself  or  as 
agent  or  attorney  for  the  Blllses  in  this  mat- 
ter is  not  shown. 

As  the  verdict  was  a  general  one,  appel- 
lants by  appropriate  assignments  of  error  as- 
sail the  same  upon  each  of  the  several 
gromids  iip<m  whldi  It  ml^t  have  been 
rested. 

By  the  first  assignment  of  error  appellants 
attack  the  verdict  on  the  ground  that  the  un- 
disputed evidence,  or  the  overwhelming  pre- 
[wnderance  of  the  evidence,  shows  that  Ben- 
jamin Ellis,  Sr.,  and  Benjamin  B.  rails  were 
different  persons;  that  Is,  that  Benjamin  B. 
Ellis  was  not  the  grantee  In  the  certificates 
and  patents.  As  has  been  shown  in  our  fact 
findings,  we  agree  with  appellants  In  this. 
The  bare  Isolated  statement  of  J.  B.  Ander- 
son that  these  two  names  referred  to  the 
same  Individual,  considering  the  witness'  evi- 
dent lack  of  means  of  knowledge,  and  the 
positive  statement  of  all  the  other  witnesses, 
childr^  of  Benjamin  B.  and  grandcblldreu 
of  Benjamin  Ellis,  Sr.,  cannot  be  said  to 
have  any  probative  force,  and  this  assign- 
ment must  be  sustained.  We  are  of  the 
opinion,  farther,  Qiat  this  witness  in  uring 
the  senior  did  so  with  reference  to  the  fact 
that  there  were  then  living  Benjamin  R  El- 
lis and  also  a  n^hew  of  the  same  name. 
Joske  V.  Irvine,  91  Tex.  574,  44  8.  W.  1059. 
This,  however,  does  not  affect  the  verdict 
and  Ju^ment  It  Is  very  doubtful,  in  fact, 
that  the  Jury  Intoided  to^  or  did,  find  that 
these  two  names  refarred  to  the  same  Indi- 
vidual. It  was  not  necessary  that  tb^ 
should  have  done  so  in  order  to  return  a  ver- 
dict for  appellee,  and  we  are  persuaded.  In 
view  of  tiie  evidence,  that  th^  did  not  so 
find. 

Under  the  second  and  third  assignments 
of  error  appellants  present  the  conations: 
First;  that  there  Is  no  e^dence  showing  or 
tendbig  to  show  that  Bmjamln  Ellis,  Si^  In 
his  lifetime,  or  his  heirs  after  his  deatli, 
transferred  the  certificate  In  question  to  Ben- 
jamin B.  Ellis ;  and,  second,  that  the  grrat 
iveponderance  of  the  evidence  showed  that 
this  was  not  done.  These  assignments  must 
be  overrnled.  Giving  full  force  to  what  Is 
said  in  Shlffiet  v.  Morelle,  68  Tex.  382.  4 
W.  843,  that  the  nwre  possession  of  the  cer- 
tificate Is  not  evidence  of  title  In  the  posses- 
sor, there  is  much  more  In  the  evidence  than 
the  statement  of  the  witness  3.  B.  Bills  that 
the  certificate  "was  turned  over  to  Ben  and 
old  man  Adams,  and  they  located  it  down 
here  somewhere."  The  evidence  conclusive- 
ly shows  that  up  to  his  death  Benjamin  B. 
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EUls  openly  and  contlniioasly  asserted  his 
ownmhip  of  the  land  covered  by  tbts  certifi- 
cate. Wlien  bis  widow,  under  wbom  appel- 
lants daim  title,  administered  upon  tbe  com- 
monlty  estate  she  induded  this  land,  and  tbe 
Polk  county  208  acres.  In  the  inventory.  In 
1864  Benjamin  B.  MUa  sold  and  conveyed  to 
BmeUne  Evans  110  acres  of  tbe  432-acre  sur- 
vey*  of  which  the  land  sued  for  is  a  part. 
Mtl  Evans  went  into  possession  at  onoe,  and 
she  and  those  holding  under  ber  hare  been 
la  open  and  contlnaons  iwssession  of  it  since; 
it  having  been  several  times  sold  and  con- 
veyed by  recorded  deeds.  In  fact  tbe  undis- 
puted evidence  was  that  the  title  and  owner- 
ship of  this  land  bad  been  openly  and  active- 
ly asserted  by  Benjamin  B.  ElUs  and  his 
heirs  without  question,  although  some  of  the 
h^rs  of  Benjamin  Ellis,  Sr.,  lived  In  tbe  im- 
mediate neighborhood  and  must  have  known 
of  thla  claim,  and  they  never  at  any  time  as- 
serted or  claimed  tiUe  to  It  or  any  part  of  it 
The  Issue  was  fairly  submitted  to  the  jury, 
and  tbe  evidence  was  amply  suffldent  to  au- 
thorize the  presumption  of  a  transfer  of  the 
certificate  to  Benjamin  B.  Ellis  in  some  such 
way  as  to  afford  lawful  origin  of  the  title 
claimed.  Pratt  v.  Townsend,  125  S.  W.  115 ; 
Frogia  V.  Tmebeart,  48  Tex.  dv.  App.  513, 
106  S.  W.  737 ;  Brewer  v.  Cochran.  45  Tex. 
Olv.  App.  179,  99  S.  W.  1033.  Another  and 
sufficient  answer  to  these  assignments  is  that 
appellant  Itself  in  this  suit  Is  asserting  title 
under  Benjamin  B.  Ellis,  and  under  this  very 
presumption  of  title  in  bim,  which  Is  here  as- 
sailed.  The  assignments  must  be  overruled. 

The  fourth  assignment  presents  two  con- 
tentions of  appellant:  First,  that  the  undis- 
puted evidence  shows  that  after  the  death  of 
Brajamln  B.  Ellis  his  widow,  Arrlta  Ellis, 
qualified  aa  survivor  of  the  community;  and, 
second,  that  there  was  a  partition  of  the 
community  estate  between  herself  and  their 
childrei,  whereby  she  received  the  land  lo 
controversy  as  her  share.  As  to  the  first 
contention,  we  agree  with  appellant  J.  B. 
Anderson,  who,  by  all  of  the  testimony,  at- 
tended  to  Mrs.  Ellis'  business  affairs,  testi- 
fied with  much  particularity  that  Mrs.  Ellis 
made  application  to  the  probate  court  to  be 
80  appointed,  filed  inventory,  and  gave  bond. 
He  testified  as  to  what  property  appeared  on 
tbe  Inventory,  and  as  to  the  names  of  the 
appralsOTS  and  of  the  bondamfflL  There  was 
no  contradiction  of  any  part  of  bis  testimo- 
ny tm  thla  point  The  probate  records  bad 
been,  after  thla.  destroyed  by  fire.  As  to  tbe 
second  iffopoaltion  we  cannot  say  that  the 
ondlspnted  evidence  showed  the  partition. 
There  was  no  documentary  evidmce  of  such 
partition,  except  that  another  tract  of  land, 
as  shown  deeds  among  themselTes,  bad 
been  divided  among  the  heirs,  and  Mrs.  Bi- 
lls liad  herself  convened  100  iwrea  of  thla 
otiier  tract  ont  of  the  Ward  surv^  to  one  of 
her  diildren.  It  does  not  necessarily  follow 
that  there  had  been  such  partition  as  is  here 


asserted  by  which  Bfrs.  Ellis  was  to  get  tbe 
tract  In  controversy.  These  deeds  were  ex- 
ecuted in  1876.  Some  other  explanation  of 
their  execution  might  very  readily  be  made 
than  the  one  insisted  on  by  appellant  It 
further  appears,  however,  that  this  land  in 
controversy  was  claimed  by  Mrs.  Ellis,  and 
that  she  asserted  her  right  and  her  Inten- 
tion to  sell  It  without  objection  from  the 
heirs  of  Benjamin  B.  Ellis,  and  that  she  was 
understood  to  be  the  owner.  This  might 
have  been  under  her  power  as  survivor  ot 
the  community.  These  facts  and  circum- 
stances are  very  cogent  and  suggest  very 
strongly  that  there  was  such  partition  aa  is 
claimed  by  appellant  to  have  been  made. 
They  are  amply  sufficient  to  afford  a  basis 
for  such  presumption  on  the  part  of  the  Jury, 
but  they  do  not  exclude  the  contrary  pre- 
sumption, nor  are  they  of  such  force  as  to 
authorize  us  to  say  that  no  other  reasonable 
conclusion  can  be  arrived  at  than  that  such 
partition  was  made.  On  tbe -contrary  the 
witness  Brent  testified  that  the  partition 
made  only  included  the  land  in  the  Ward 
league,  and  the  witness  Anderson,  testi^lng 
as  a  wituesS'  for  appellant,  stated  that  be  al- 
ways considered  that  the  land  in  controversy 
was  part  of  the  estate  of  Benjamin  B.  Ellis, 
but  that  nothing  had  ever  been  done  with  it 
The  issue  was  submitted  to  the  Jury,  and  we 
assume  was'  found  against  the  contention 
here  made  by  appellant,  and  this  finding 
must  be  sustained.   It  was  an  Issue  of  fact. 

As  will  be  seen  later,  this  finding  was  not 
vital  to  the  case.  If  there  was  such  parti- 
tion, unless  it  was  followed  by  a  sale  and 
conveyance  by  Mrs.  Ellis  to  S.  T.  Bobb,  as 
claimed  by  appellant  It  would  not  preclude 
recovery  by  appellee,  and  this  brings  us  to 
the  third  proposition  asserted  under  this  as- 
signment, that  the  undisputed  evidence,  or 
at  least  the  great  preponderance  of  tbe  evi- 
dence, showed  that  Mrs.  Ellis  after  the  death 
of  her  husband  sold  and  conveyed  the  prop- 
erty in  question  to  S.  T.  Robb,  either  under 
her  rigbt  as  owner  under  the  partition  refer- 
red to,  or  as  survivor  of  the  community,  by 
conveyance  in  writing  which  has  been  lost 
or  destroyed.  There  was  no  direct  evidence 
of  the  execution  of  this  deed.  No  witness 
had  ever  seen  it  or  heard  of  it.  If  It  was 
ever  executed,  it  was  long  after  the  destruc- 
tion by  fire  of  the  courthouse  and  records. 
It  is  clear  that  It  was  never  recorded.  To 
establish  Its  execution  appellant  relies  upon 
tbe  following  facts  and  drcnmstances;  S.  T. 
Bobb  rendered  and  paid  taxes  on  tbe  entire 
survey  of  432  acres  for  the  years  1883-1886. 
In  August,  1886,  three  months  after  the 
death  of  Hre.  Bills,  he  conveyed  by  gmerat 
warranty  deed  tbe  land  In  controverqr — 822 
acr^— to  Thompson  &  Tucker,  and  the  deed 
was  recorded  September  16, 1886.  Thompson 
ft  Tucker  and  ttielr  vendees,  the  Thompson 
ft  Tucker  Lumber  Company,  appellant,  roi- 
dered  and  paid  taxes  on  thla  land  every  year. 


Digitized  by 


272 


154  SOUTHWESTERN  RBPORTBR 


(Tex. 


b^bmlog  In  1887,  to  the  date  of  tbe  trial. 
None  of  the  giantoni  of  appellee,  during  this 
time,  rendered  or  paid  taxes  on  the  land. 
It  was  not  shown  that  Bobb  ever  openly  aa- 
aerted  hia  ownership,  except  by  the  rendi- 
tion and  payment  of  taxes  and  the  sale  and 
conveyance  to  Thompson  ft  Tncker,  nor  that 
he  ever  claimed  to  have  a  deed  from  Mrs. 
E]llB.  His  rendition  for  taxes  was  the  entire 
survey,  only  322  acres  of  whidi  were  then 
owned  by  the  Elllses;  110  acres  having  been 
sold  by  Benjamin  B.  Ellis  to  Evans  in  1864. 
The  witness  Evans  testified  that  about  1884 
J.  B.  Anderson  wanted  to  sell  him  a  tract  of 
the  Ellis  land,  and  that  he  afterwards  told 
blm  that  he  bad  sold  It  to  S.  T/  Robb.  Mrs. 
Anderson,  daughter  of  Mrs.  Ellis,  testified 
that  her  mother  lived  three  or  four  hundred 
yards  from-  her,  up  to  her  death,  and  that 
her  mother  came  to  her  bouse  nearly  every 
day,  and  she  frequently  visited  her  mother, 
and  that  she  never  heard  her  mother  say 
anything  about  having  sold  the  lan^  to  Robb, 
or  that  she  Intended  to  sell.  Her  husband, 
J.  B.  Anderson,  testified  that  it  was  his  un- 
derstanding that  Mrs.  Ellis  had  sold  and 
conveyed  this  land  to  Bobb,  and  that  she 
said  she  was  going  to  sell  It  to  blm.  He 
'  further  said  that  Robb  told  blm  that  he 
had  sold  the  land  to  Thompson  &  Tucker, 
and  that  on  the  $100  be  paid  for  it  he  would 
make  fl,000.  He  testified,  also,  that  after 
the  death  of  Benjamin  B.  Ellis  (In  1867)  this 
land  was  rendered  In  the  name  of  Mrs.  Ar- 
rita  Ellis  from  the  time  he  knew  her  up  to 
her  death.  Another  witness  testified  that 
Mrs.  Ellis  paid  taxes  on  It  up  to  her  death, 
and  claimed  to  own  it  Mrs.  Anderson  also 
testified  that  her  mother  talked  freely  to  her 
about  her  business  affairs,  and  that  she  nev- 
er  heard  her  say  anything  about  having  sold 
this  land,  and  never  knew  of  her  having  re- 
ceived any  money  or  other  consideration  for 
It.  Mrs.  Brent,  another  daughter,  lived 
about  four  miles  from  her  mother,  and  visit- 
ed her  frequently.  She  testified  that  about 
two  or  three  months  before  her  death  (she 
died  May  15,  1886)  she  said  that  she  was  on 
a  trade  with  Ck>l.  Robb  for  this  land.  She 
never  heard  that  she  had  sold  It,  and  nev- 
er heard  of  her  having  received  any  mon- 
ey or  other  consideration  for  IL  Her  moth- 
er said  that  she  was  going  to  sell  this  land 
and  another  IGO-acre  tract,  called  "the  Sump- 
ter  lands,"  to  Col.  Robb  for  $1  per  acre. 
This  witness  stated  that  she  had  always 
claimed  an  Interest  in  these  lands  up  to  the 
sale  to  appellee.  The  husband  of  this  wit- 
ness also  testified  to  having  heard  Mrs.  El- 
lis say  that  she  "was  on  a  trade"  with  Col. 
Robb  for  this  land.  This  was  a  few  months 
before  she  died.  He  had  never  beard  ber  say 
that  she  had  sold  it  to  Robb,  but  it  was  tbe 
general  nnderatanding  with  bis  family  that 
she  had  sold  to  Robb.  Witness  was  tbe  hus- 
band of  one  of  Mrs.  Ellis*  daughters,  and 
with  his  wife  made  the  power  of  attoniey  to 


McKlnnon.  S.  A.  V.  Ellis,  a  son  of  Mrs.  Bi- 
lls, with  whom  she  lived,  was  not  IntOTTOgat 
ed  as  to  the  execution  of  this  deed  to  Robb. 
All  of  these  witnesses  testified  substantially 
that  they  had  never  made  any  claim  to  this 
land  until  approadied  by  McEinnon,  who 
solicited  them  for  the  power  of  attorney,  and 
it  appears  that  they  had  rather  to  be  per- 
suaded by  McKlnnon  to  execute  the  power 
of  attorney,  and  did  so  after  he  had  told 
them  that  there  wis  no  deed  on  record  for 
the  land.  A  careful  search  had  been  made 
for  the  deed,  and  no  trace  of  It  was  ever 
found,  and  there  was  no  direct  evidence  that 
it  had  ever  existed.  The  patent  was  dellT< 
ered  to  Robb,  who  paid  patent  fees,  as  shown 
by  our  findings.  There  Is  this  Inconsistency 
as  to  this  evidence  relied  upon  by  appellant: 
Col.  Robb's  claim  b^an  in  1883,  and  the 
claim  that  this  deed  from  Mrs.  Ellis  was  the 
foundation  of  the  claim  Is  Inconsistent  with 
the  testimony  of  Itlr.  and  Mrs.  Brent  that 
two  or  three  months  before  her  death — that 
Is  in  the  early  part  of  1886— Mrs.  Ellis  said 
she  was  on  a  trade  wUb  Col.  Robb  for  the 
land.  She  said  that  Robb  was  to  give  her  $1 
per  acre  for  It  This  is  consistent  with  the 
testimony  of  Anderson  that  Robb  told  him 
he  bad  paid  $100  for  It  Evans'  testimony, 
also,  was  that  Anderson  tried  to  sell  blm  a 
tract  of  the  ESIls  land  in  1884,  and  after- 
wards told  him  be  had  sold  It  to  Robb.  Robb 
was  a  lawyer,  but  it  seems  not  a  very  care- 
ful or  systematic  man.  There  Is  the  further 
fact  that  Thompson  ft  Tucker,  who  were 
shown  to  have  been  careful  business  men,  do 
not  appear  to  have  gained  any  information 
as  to  this  deed,  although  they  bought  In  1880. 
The  conclusion  is  not  unreasonable  that  they 
accepted  Robb's  warranty  deed  without  spe- 
cial inquiry  about  the  title.  At  least  they 
never  had  the  deed,  and  It  would  seem  strange 
I  that  If  Robb  had  It  when  he  conveyed  to 
them,  he  did  not  turn  It  over  to  tbem. 

[3]  It  appears  that  a  condition  of  unusual 
Intimacy  existed  between  Mrs.  Brent  and 
Mrs.  Anderson  and  their  mother.  It  Is  a 
circumstance  to  which  some  wefeht  should 
be  attached  that,  while  their  mother,  as  Mrs. 
Brent  and  her  husband  testified,  talked  free- 
ly to  them  of  the  proposed  sale  to  Robb,  none 
of  them  ever  beard  of  such  sale  having  been 
made,  or  of  their  mother  having  received  any 
money  for  It  And  while  Anderson,  who  was 
Mrs.  Ellis*  man  of  business,  testified  that  he 
understood  Mrs.  Ellis  had  sold  to  Col.  Robb, 
he  had  no  direct  knowledge  of  this  fact  We 
have  endeavored  to  give  a  brief  summary  of 
the  evidence  on  this  point  The  question  pre- 
sented Is:  Does  the  undisputed  evidence  es- 
tablish so  clearly  and  unmistakably  the  ex- 
ecution of  this  deed  that  reuonable  minds 
could  come  to  no  other  conclusion,  or  is  the 
finding  of  the  jury  that  it  was  not  executed 
so  against  tbe  great  and  overwhelming  weight 
of  the  evidence  as  to  appear  clearly  wrong? 
If  neither  of  these  condnslons  Is  tme^  tlM 
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verdict  most  stand.  The  presumption  or  In- 
ference to  be  drawn  from  these  facts  and 
circumstances  Is  one  of  ftict  (Baldwin  v. 
Goldfrank,  88  Tex.  267.  31  S.  W.  1064),  and 
the  decision  of  the  jury  in  such  cases  must 
be  treated  as  their  decision  upon  any  other 
fiict  Issne  snbmltted  to  them.  This  court 
particularly  has  made  a  very  liberal  appli- 
cation of  this  doctrine  of  presnmptlon  of  the 
execution  of  deeds  In  upholding  the  verdicts 
of  Juries  in  snpport  of  such  presumptions 
(Pratt  r,  Townsend;  Brewer  t.  Cochran; 
Fmgla  T.  Trueheart,  supra);  but  when  the 
Jury  refuses  to  find  from  the  circumstances 
adduced  that  a  deed  has  been  executed,  their 
rerdict  must  be  treated  as  In  every  other 
case  of  a  contested  Issue  of  fact.  The  ver- 
dict in  the  present  case  comes  to  us  with  the 
additional  weight  to  which  the  action  of  the 
trial  court  in  refusing  to  disturb  it  Is  en- 
titled. The  assignment  presenting  this  con- 
tention on  the  part  of  appellant  must  be 
overruled. 

[4]  The  fifth  and  sixth  assignments  com- 
plain of  the  admission  tn  evidence,  over  the 
objection  of  defmdant,  of  the  powers  of  at- 
torney executed  to  0.  M.  McKlnnon.  The 
objection  was  that  they  were  void  under  the 
provisions  of  the  barratry  law.  Acts  1901,  p. 
125.  We  have  stated  the  material  parts  of 
these  powers  of  attorney.  The  objection  was 
properly  overruled.  There  Is  no  merit  in  the 
assignments. 

[I]  The  deeds  referred  to  in  the  seventh 
assignment  were  admissible  for  the  purpose 
of  showing  claim  of  title  in  Benjamin  B.  Bi- 
lls to  tlie  ^2-acre  surrey  as  a  drcomstance 
to  sui^KMt  appellee's  contention  that  the  cer- 
tificate bad  been  transferred  to  him.  Ttveae 
deeds  were  not  in  appellee's  chain  ot  title. 
tbe  land  conveyed  was  not,  In  ntct,  a  part 
of  that  sued  for,  bat  was  part  of  the  432- 
acre  surrey.  So  that  it  was  no  objection 
that  the  deeds  were  not  embraced  in  the  ab- 
stract at  tltl& 

There  Is  no  merit  In  the  etghth  assign- 
ment. It  was  ailpellce's  contCTtion  that  Ben- 
jamin B.  Ellis,  the  father  at  his  vendors, 
was  the  Benjamin  Ellis,  Sr.,  named  In  the 
oertiflcate.  The  auction  In  the  petition 
with  reference  to  the  claim  of  damages  that 
these  parties  "were  the  hsAn  at  Benjamin 
Ellis.  Sr.,**  must  be  understood  to  mean  that 
they  were  the  hflirs  of  the  person  who  was 
daimed  by  them  to  be  Benjamin  EIIIb,  Sr. 

Tbe  ninth  assignmait  of  error  proceeds 
upon  Uie  assumption  that  the  land  had  been 
allotted  to  Mrs.  Arrita  BUls  in  the  partition 
referred  to,  and  was  her  separate  property. 
This  assumption  Is  not  authorized,  as  we 
bare  shown  In  passing  upon  that  question. 

[I]  There  was  no  material  error  in  over- 
raling  the  motion  for  a  new  trial  on  the 
ground  of  the  newly  discovered  evldoice  of 
Mrs.  W.  E.  Mayes.  This  evidence  Is  set  out  In 
fun,  from  which  it  appears  that  It  refws 


only  to  the  fact  that  Boijamln  B.  Ellis  wtts 
not  the  Benjamin  Ellis,  Sr.,  to  whom  the 
certificates  were  granted.  We  have  found 
that  the  practically  undisputed  evidence  es- 
tablished this.  The  statement  In  the  affida- 
vit that  she  had  never  heard  that  her  grand- 
father's laud  had  been  sold  or  transferred 
to  Benjamin  B.  Ellis  was  immaterial.  It 
does  not  appear  that  her  want  of  knowledge 
or  information  of  this  fact  would,  to  any  ex- 
tent, serve  to  weaken  the  force  of  the  evi- 
dence Introduced  by  appellee  to  show  such 
transfer. 

We  have  examined  all  of  the  assignments 
of  error  and  the  several  propositions  there- 
under. None  of  them  presents  any  ground 
for  reversal  of  the  Judgment,  whldi  is  tliere- 
fore  aflSrmed. 

Affirmed. 


STEDDUM  V.  KIRBT  LTJMBBB  CO.  et  al. 

(Court  of  Civil  Appeals  of  Texas.  Galveston. 
Not.  is,  1912.   On  Motion  fbr  Be- 
hearing,  Jan.  80, 1918.) 

1.  Appkaz.  Awn  Ebbob  (1  S54*)— Earaw— 
Thbobt  and  Gbounds  of  Dxcisioir. 

Where  a  verdict  for  defendant  was  prop- 
erly directed,  the  judgment  will  .not  be  re- 
versed, although  the  reason  asfiigned  by  the 
trial  court  for  such  direction  was  unsound, 

[Ed.  Note^For  other  cases,  see  Appeal  and 
Error,  CenL  Die.  ||  8403,  8^,  3406-343O; 
Dec  Dig.  {  854,*] 

2.  TacsPASB  TO  Tbt  Titlk  (S  44*)— Evidence 

— SumCIENCT. 

In  treapasB  to  try  title  to  an  undivided 
oDe-balf  interest  in  land,  plaintiff  did  not  chal- 
lenge defendants'  title  to  the  other  one-half, 
Qor  show  that  they  were  trespaaBers.  Plain- 
tiff claimed  that  the  land  was  community  prop- 
erty of  bta  father  and  his  father's  first  wife; 
that  the  wife,  upoD  a  divorce  for  adultery,  for- 
feited her  interest  to  her  children;  and  that 
he  inherited  from  such  children  as  their  half- 
brother.  He  did  not  show  that  the  wife  did 
not  remarry  and  have  other  children.  Held, 
that  a  verdict  for  defendant  was  properly  di- 
rected, since,  by  platotlff's  failure  to  show  that 
his  half-brothers  did  not  have  other  heirs,  he 
failed  to  show  hfanself  entitled  to  an  nndlvided 
one-half  interest  or  to  any  definite  Interest  Ims 
than  that  claimed, 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  Title,  Cent.  Dig.  |  66;  Dec.  Dig.  f  44.*] 

3.  Trespass  to  Tbt  Title  (|  41*)— Evidence 

— sufficienct. 

A  plaintiff,  claiming  title  and  possession 
of  property,  must  remove  every  possibility  of 
title  in  another,  and  not  only  show  affirmative- 
ly his  relationship  to  tbe  person  under  whom 
he  claims,  but  also  that  no  other  heirs  exist 
to  impede  tiie  descent,  and,  to  do  this,  must 
nentlre  the  coming  into  existence  of  such  oth- 
er nelrs. 

[Ed.  Note. — For  other  cases,  see  Trespass  to 
Try  Title,  Cent  Dig.  {|  62,  63;  Dec  Dig.  { 
"41.*] 

4.  Evidence  ({  67*)  —  Pbesuicftions— OON- 

TINITANCB  OP  SlATUS  OB  CONDITION. 

In  trespass  to  try  title,  where  plaintiff 
claimed  as  heir  of  his  half-brothers,  ana  show- 
ed that  their  mother  was  divorced.  It  could  not 
be  presnmed,  in  the  absence  of  evidence  to  the 
cfHitrary,  that  her  status  4!ontlnued,  and  that 
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■he  did  not  remtny  and  have  other  cliUdr«ii» 
especially  vhere  a  witneas  for  plaiotifF  testi- 
fied that  ahe  knew  the  wife  from  the  time  of 
the  divorce  to  her  death,  hot  was  not  asked 
whether  ahe  remarried. 

[Bd.  Note. — For  oAer  cues,  ae«  Bridenee, 
Gent  Dig.  H  87,  88,  103;  Dec.  Dig.  |  67.*] 

6.  PUBUO  li&HDS  <i  178*)— ^ADBZOHT  CeB- 

TinCATES— A88I0N11ERT8. 

If  an  asaignmeDt  of  a  headright  certificate 
to  an  aaaignee,  who  obtained  a  patent  in  1852, 
waa  prior  to  the  holder's  divorce  from  liis  wife, 
the  title  to  the  whole  land  passed  to  the  aa- 
aignee,  and  third  persons  could  acquire  no  ti- 
tle ander  the  wife. 

[Ed.  Note.— For  other  caaea,  aea  Pablic 
Lands,  Cent  Dig.  H  079-682;  Dec.  Dig.  S 
17&*] 

On  Motion  for  Behearing. 

6.  PtIBUO  LaffDB  (I  178*)— HSADKiaBT  Ckb- 

TUTCATBS— ASSIOHHBNTS. 

A  recital,  in  a  duplicate  headright  certifi- 
cate, that  the  original  certificate  had  been  lost, 
as  uiown  hy  the  oath  of  the  certificate  bolder, 
waa  sufficient,  in  the  absence  of  evidence  to 
the  Gontrair,  to  sustain  a  finding  that  the  cer- 
tificate had  not  been  asaigned  prerioua  to  that 
time. 

[Ed.  Note.— For  other  cases,  see  Pntdic 
Lands.  Cent  Dig.  ||  S79-5S2;  Dec  Dig.  { 
178.*] 

Appeal  from  District  Court,  San  Augustine 
County ;  W.  B.  Powell,  Judge. 

Action  by  N.  B.  Steddum  against  the  Kirby 
Lumber  Company  and  another.  From  a  Judg- 
ment for  defendants,  plalntlfiT  appeals.  Af- 
firmed. 

\V.  J.  Townsend,  of  Lufkin.  Foster  &  Davla, 
of  San  Augustine*  H.  B.  Short,  of  Center,  G. 
P.  Dougherty,  of  Beaumont,  and  Wm.  Mc- 
Donald. Rufus  Price,  and  E.  A.  Davis,  all  of 
San  Augustine,  for  appellant  Higbtower, 
Ot^ln  &  Butler,  of  Beaumont,  and  Andrews, 
Ball  &  Streetman,  of  Houston,  for  appellees. 

PLEASANTS,  G.  J.  This  Is  an  action  of 
trespass  to  try  title  and  for  partition,  brought 
by  the  appellant  against  the  Klrby  Lumber 
Company  and  the  Houston  Oil  Company. 
PlalntUTs  petition,  which  is  In  the  usual 
form  In  actions  of  trespass  to  try  title,  seeks 
to  recover  against  appellees  the  title  and  pos- 
session of  an  undivided  one-half  of  a  tract  of 
8,163  acres  of  land  In  San  Augustine  county, 
known  aa  the  Samuel  Steddom  .snxrey,  and 
also  contains  the  following  prayer :  "And  In 
■  the  event  It  Is  shown,  and  the  court  so  holds, 
that  the  defendants  are  entitled  to  the  other 
undivided  one-half  of  said  tract  of  land  not 
herein  sued  for,  then  plalntifl  iways  for  par- 
tition between  plaintiff  and  said  defendants 
of  the  property  In  oratTOTersy.'*  The  def^d- 
ants  disclaimed  as  to  all  (tf  the  land  In  con- 
troversy,  except  certain  portions  thereof  de- 
scribed In  their  answer,  as  to  which  they 
pleaded  a  gmeral  donurrer,  jpiea.  of  not  guilty, 
pleas  of  limitation  of  tbiee.  iire,  and  toi 
years,  and  idea  of  stale  demand.  Upon  the 
trial  ot  the  case,  after  plaintiff  had  Intro* 
dnced  h]s  evidence  and  rested  his  case,  the 
comrt.  on  motion  of  d^Oidants,  instructed 


the  Jui7  to  r^om  a  verdict  In  Uielr  favor ; 
and,  upon  return  of  such  verdict  judgment 
was  rendered  that  plaintiff  take  nothing,  and 
that  defendants  recover  of  plalntifl  the  por- 
tions tt  the  land  In  controversy  claimed  by 
them. 

The  evidence  Introduced  by  plaintiff,  and 
upon  which  the  court  Instructed  the  Jury  to 
find  a  verdict  In  favor  of  the  def^daots.  Is 
as  follows : 

"(1)  A  duly  certified  copy  from  the  General 
Land  Office  of  a  headright  certificate  for  one 
league  and  labor  of  land  Issued  by  the  board 
of  land  commissioners  of  San  Augustine 
county  on  February  1.  1838,  to  Samuel  Sted- 
dum;  the  certlflcate  being  numbered  229. 

"(2)  A  duly  certified  copy  from  the  Qeneral 
Lend  Office  of  records  of  the  traveling  land 
board  to  detect  fraudulent  land  certificates 
recommraiding  on  April  27, 1840,  the  said  cer- 
tificate for  one  league  and  labor  Issued  to 
Samuel  Steddum  on  February  1,  1838. 

"(3)  A  duly  certified  copy  from  the  General 
Land  Office  of  a  duplicate  headright  certifi- 
cate issued  to  Samuel  Steddum  for  one  league 
and  labor  of  land,  dated  December  19. 
1843,  and  is  based  on  and  refers  to  the  orig- 
inal certlflcate  for  one  league  and  labor,  num- 
bered 229,  issued  to  Samuel  Steddum  on  Feb- 
ruary 1,  1838. 

"(4)  A  duly  certified  copy  from  the  General 
[and  Office  of  a  duplicate  nnlocated  balance 
certificate  Issued  to  Samuel  Steddum  on  May 
22,  1861,  for  17,801,360  SQuare  varas  of  land. 
This  certificate  Is  based  on  and  refers  to  the 
original  headright  certificate  numbered  229, 
Issued  to  Samuel  Steddum  on  February  i, 
188& 

"(6)  A  duly  certified  copy  from  the  Land 
Office  of  a  certificate  of  survey  locating  the 
said  second  duplicate  certlflcate  described 
above  on  the  land  In  controversy  on  Febru- 
ary 19, 1862.  with  field  notes  of  the  survey  as 
returned  to  the  Land  Offitx^ 

"(6)  The  deposition  of  Mrs.  Mary  EL  Goal- 
ter  and  Mrs.  Martha  Jane  Earl.  Mrs.  Mary 
Coulter  was  the  second  wife  of  Samuel  Sted- 
dum. the  father  of  plalntifl,  and  plaintifTi 
mother.  Hie  testimony  ot  tbeae  two  wit- 
nesses established,  or  tended  to  establish, 
that  Samuel  Steddum  and  his  first  wife. 
Phoebe  Steddum,  were  living  together  as 
husband  and  wUd  in  San  Augustine  county 
on  February  1,  1838,  when  the  certificate  for 
one  league  and  labor  of  land  was  Issued  to 
taim;  that  Samuel  Steddum  and  his  vlfe. 
Phoebe,  had  three  children  at  the  time  of 
their  divorce  and  s^iaratlon  in  1839;  that 
these  three  children  were  boys,  and  that  they 
all  died  without  Issue;  that  Samuel  Sted- 
dum was  married  a  second  time  in  1848  to 
Mai7  XL  Yenett,  and  had  one  child  by  the 
second  marriage,  to  wit;  a  Km  N.  B.  Sted- 
dum, who  is  the  plaintiff  In  this  suit;  that 
Samuel  Steddum  died  In  ISlfi,  and  bis  wid- 
ow afterwards  married  Hiram  W.  Coulter; 
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that  Pbcebe  Steddnm,  the  flnt  wife  of  Samu- 
el Steddnm,  died  In  1860;  and  that  aU  of 
the  children  of  the  first  marriage  died  after 
the  deaths  of  their  parents. 

•\D  Acertlfled  coity  of  a  decree  of  diToree, 
rendered  in  the  district  court  of  Ban  An- 
gnstine  county,  on  September  10,  1889,  in 
the  case  of  Sanmel  Steddnm  v.  Phortw  Iforia 
Steddnm,  the  copy  of  the  Jtadcment  being  as 
ftiUnra: 

Tuesday,  Sept  10,  1839: 
**  'On  Petition  for  Divorce. 
**  'Samuel  Steddnm  t.  Phcebe  Maria  SteddauL 
"  This  day  came  the  plaintiff  by  bis  at- 
torneys, and  the  defendant  not  appearing 
and  the  court  btfing  satisfied  that  there 
would  be  no  defense  made  In  this  case,  it 
was  snbmltted  to  a  jury  of  good  and  lawful 
moi,  to  wit: 


1.  Jamea  W.  BallodL 
X.  Tbomas  D.  Dendrlck. 

t  A.  HUBtOD. 

4.  Robt.  H.  Hartln. 

5.  WUllam  J.  HKnUett 
%.  Jamra  U.  Dlck«]r. 


T.  J.  H.  HcKnltflt. 
S.  Thomas  H.  Gardner. 
9.  J.  F.  Palmer. 

10.  P.  P.  Cabler. 
U.  William  liord. 

11.  Heiirr  W.  Sublfltt 


"  'Who  being  Impaneled,  chained,  and 
sworn  the  truth  to  speak,  and  upon  their  oath 
do  say :  "We,  the  Jury,  find  against  the  de- 
fendant the  act  of  adultery,  as  set  forth  In 
the  petition.  A.  Huston,  foreman."  It  Is 
therefore  ordered  and  decreed  by  the  court 
that  the  bonds  of  matrimony  hitherto  exist- 
ing between  the  said  Samuel  and  Phcebe  Ma- 
ria Steddum  be  dissolved,  and  that  a  divorce 
a  vinculo  matrlmoall  be  granted,  ordered  and 
decreed  unto  the  said  Samuel  Steddum  from 
the  said  Phcebe  Maria  Steddum,  and  tnat  the 
said  decree  Is  hereby  rendered  perpetual  and 
forever  Irrevocable.  And  It  Is  further  ordav 
ed  by  tbe  court  that  the  plalntUT  pay  all  costs 
In  and  about  this  behalf  expended  and  ezecn- 
tion  Issue,*  etc" 

AppeUant  states  in  his  brief  that  the  trial 
court  granted  apiwllees'  motion  to  Instruct  a 
verdict  in  their  favor  on  the  ground  that,  un- 
der the  law  In  ft>rce  In  Texas  in  1839,  a  mar- 
ried woman,  by  commlting  the  act  of  adul- 
tery, forfeited  to  her  husband  her  Interest  in 
their  community  property,  and  that  the  recit- 
als In  the  divorce  decree,  put  la  evidence  by 
plaintur,  established  that  Phcebe  Steddum, 
under  whom  plalntlflt  claims,  was  guilty  of 
adultery ;  and,  her  interest  In  the  land  hav- 
Ing  been  thereby  forfeited  to  her  husband, 
plaintiff  has  no  title.  All  of  appellant's  as- 
signments of  error  assail  this  holding  of  the 
trial  court.  The  authorlttes  cited  in  support 
of  the  contention  that  the  court  erred  in  his 
construction  of  the  Spanish  or  Mexican  Codes 
In  fOTCe  In  Texas  in  1839  are  not  accessible  to 
us,  and  we  have  reached  no  conclusion  upon 
tills  qnestlon ;  Its  decision  being  unnecessary 
to  a  proper  dlq>osltion  of  this  appeal. 

[1]  It  does  not  appear  from  the  record  up- 
on what  ground  the  trial  court  sustained  ap- 
pellees*  motion  to  instruct  the  Jury  to  return 


a  verdict  in  their  fftror;  but,  If  it  did  so  ap- 
pear, the  Judgment  conld  not  be  reversed,  if 
aHK^lees  were  Entitled  to  the  Inatrttctltm  up- 
on any  ground  dlsdosed  by  the  record.  If, 
upon  the  evidence  disclosed  by  the  record,  the 
comt  should  have  Instmcted  a  rardict  for  the 
defaidants,  the  fhct  that  the  reason  assigned 
by  him  for  such  lustmctloa  was  not  sound 
woold  not  authorise  a  leversal  of  the  Judg- 
ment 

[2]  As  before  shown,  plalntllf' s  petition 
se^  to  neorer  an  undivided  one-half  of  the 
tract  of  land  therein  described.  Upon  this 
pleading,  plaintiff  would  only  be  entitled  to 
recover  a  prima  fftde  showing  of  title  to 
all  of  the  land  dalmed  by  him,  or  to  some 
definite  tntnest  teas  than  the  Interest  claimed 
in  his  petition.  Uidess  the  evldmce  shows  to 
what  interest  In  the  land  plaJntia  has  title, 
the  court  was  not  authorised  to  render  any 
Judgment  In  his  favor,  and  the  Jury  wore 
prop^ly  Instructed  to  return  a  verdict  for 
thedefendant  Baldwin t.  GMdfrank, 88 Tez. 
261,  81  S.  W.  1064.  In  the  case  cited,  uur 
Supreme  Court  says :  "Our  statate  requires 
that.  If  the  plaintiff  In  an  action  of  trequss 
to  try  title  sues  tor  an  nndivided  Interest,  he 
shall  set  out  in  his  petition  the  amount  of  the 
Interest  claimed  by  him.  Revised  Statotes, 
art  4786.  It  has  been  ruled  that  he  may  re- 
cover a  lees  interest  than  that  all^^;  but 
he  should  establish  hie  title  to  the  Interest 
sued  for,  or  to  some  less  Interest  definite  In 
extent  He  cannot  recover  by  proving  that 
he  owns  some  undivided  portion  of  the  land, 
without  establishing  what  that  portion  Is. 
The  judgment  ought  to  determine  the  rights 
of  the  parties."  It  seems  that  the  rule  that, 
as  against  a  nakM  trespass,  a  plaintiff,  show- 
ing title  to  an  undivided  Interest  In  land,  may 
recover  the  whole  of  the  tract  Is  not  appll* 
cable  where  the  plaintiff  only  sues  for  an  un- 
divided Interest  He  cannot  recover  more 
than  he  sues  for;  and,  by  restricting  his 
claim  to  an  undivided  interest  he  admits  that 
he  has  no  right  to  the  title  or  possession  of 
the  whole,  and  cannot  evict  even  a  tresiMisser 
from  that  interest  In  the  land  not  claimed  by 
him  and  not  involved  In  the  suit  It  Is  also 
held  "that  when  a  co tenant  seeks  to  recover 
of  a  defendant  exclusive  possession  of  land, 
he  should  prove  not  only  his  own  title  to  an 
undivided  toterest  but  also  that  the  defend- 
ant has  no  title  to  any  Interest"  Davidson 
V.  Wallingford,  88  Tex.  610,  32  S.  W.  1030. 
There  Is  nothing  In  the  record  to  show  what 
title  defendante  had  or  claimed  In  the  land. 
The  plaintiff's  pleading  does  not  (^llenge  de- 
fendants' title  to  an  undivided  one-half  of  the 
land,  and  there  Is  nothing  in  the  evidence  ln< 
troduced  which  tends  to  show  that  defend- 
ants were  naked  trespassers ;  and  under  the 
rule  above  quoted,  even  If  plaintiff  had 
sought  in  bis  petition  to  recover  the  whole  of 
the  land,  he  would  not  be  mtltled  to  sudi 
Judgmrait  We  think  the  evidence  introduced 
by  itelntlff,  and  upon  which  tba  court  In- 
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Btrncted  ttie  Jnry  to  retnm  a  Twdlct  for  the 
defendante,  falls  to  show  what  lnt«est  In  the 
land  1b  owned  by  the  plaintiff. 

The  tlfle  under  whldi  plaintiff  dalnu  la  hj 
Inheritance  from  his  half-brothers,  who  were 
childroi  of  Phcebe  Steddnm  and  plaintiff's  te- 
thoTt  Samuel  Steddnm.  The  title  of  said 
balf-tnrothers  was  derived  hy  Inholtance 
from  thdr  mother,  Pbebe  Steddnm,  the  di- 
vorced wlf6  of  Samnel  Steddnm.  It  la  clear 
that,  in  order  to  show  that  idalntlff  waa  en- 
titled to  recover  the  whole  of  the  half  Inter- 
est In  the  land  owned  hy  Phoebe  Steddnm,  the 
burden  was  upon  him  to  show  that  be  was 
Qie  sole  heir  of  his  ssld  half-brothers;  and  In 
the  absence  of  any  evidence  that  Phoe^  Sted- 
dnm died  without  other  Issue  than  plalntlfl*8 
balf-brothera,  the  plaintiff  failed  to  show 
what  definite  interest  In  Uie  land  la  owned  by 
him.  The  only  evidence  upon  this  issue  is  as 
follows:  Plaintiff's  .mother,  who  married 
Samuel  Steddum  in  1B46,  testified  "that  Sam- 
uel Steddnm  had  bem  married  prior  to  bis 
marriage  with  her,  and  that  his  first  wife's 
name,  she  thought,  was  I^iebe  Strother,  and 
that  they  had  been  separated;  that  she  did 
not  know  when  be  married  Miss  Strotlier  as 
that  was  too  long  before  she  knew  him;  that 
there  were  thre^  children  bom  to  Samnel 
Steddnm  and  Us  first  wife,  Vhatbe  Steddnm, 
vis.,  James,  Eugene,  and  Samuel,  none  of 
whom  was  ever  married,  and  that  they  all 
died  In  California  yrben  they  had  gone  dui^ 
litg  the  *gold  fever* ;  that  she  did  not  know 
the  exact  ^aces  or  dates,  except  that  the  old- 
eat  one  died  first ;  that  she  had  no  family  Bl^ 
ble  containing  the  record  ct  any  of  the  Sted- 
dum family." 

The  wltnen  Martha  Jane  Earl  testified 
that  she  knew  Samuel  Steddum  and  hia  wife, 
Phcebe:  "that  the  said  Samuel  and  Phoebe 
lived  10  miles  west  of  tiie  town  of  San  Au- 
gustine on  his  own  farm,  and  that  Bhe  lived 
about  one  mile  from  them ;  that  said  Samuel 
Steddum  was  married  again;  that  Phcebe 
Steddnm  Is  dead,  and  that  she  died  about  1851, 
and  that  she  was  sure  it  was  after  1860; 
that  Samuel  Steddum  was  killed  in  1847; 
that  EJugene,  Sam,  and  James  Steddnm  were 
the  sons  of  the  said  Samud  and  nunbe  Sted- 
dum, and  that  she  was  acquainted  with 
them;  that  all  of  said  chlldr«i  are  dead; 
and  that  they  died  after  th^  parents  died." 

This  testimony  does  not  eetabUsh  prime 
fade  that  plaintiff  was  the  sole  heir  of  his 
half-brothers.  The  rule  is  thus  stated  In  El- 
liott on  Evidence.  voL  8,  H  2188  and  2188: 
"Where  a  person  claims  a  right  to  Uie  posses- 
sion of  certain  property  by  reaaon  of  his  be- 
ing the  lawful  b^,  under  tibe  statute  of  de- 
scent, from  a  deceased  ancestor  or  collateral 
kindred,  the  burden  of  proof  Is  npon  him  to 
establish  every  fact  necessary  to  entitle  him 
to  recover  under  the  law.  Under  this  mle^ 
the  plaintiff  must  establish  the  fact  that  he 
Is  the  person  legally  entitled  to  the  property 
In  dispute  as  such  heir  by  proof  of  his  rela- 
tlonsbtI^  and  that  there  are  no  other  per- 


sons In  equal  or  dose  degree  of  consanguini- 
ty who  are  entitled  to  share  witti  him  in 
such  [Hroperty  (citing  Anson  v.  St^  6  Iowa,- 
150;  Skinner  v.  miton.  89  111.  484;  Morrill 
v.  Otis,  12  N.  H.  466;  Sheeban'a  Bstate^  139 
Pa.  168,  20  AtL  1003).  The  role  la  that  the 
heir  at  law»  when  sul^  as  a  plaintiff  In 
ejectment,  must  prove  his  descent  from  the 
ancestor  from  whom  he  claims,  and  that  he 
must  show  that  all  the  Interzoedlate  heirs 
are  dead  without  Issue;  and  that.  In  or- 
der to  show  the  death  tit  all  nearer  heirs, 
it  is  necessary  to  negative  the  coming  into 
existence  of  those  who  would  be  such.  It 
seems  to  be  clear  that.  In  the  absence  of 
proof  of  the  nonexistence  of  Inue  as  a  dis- 
tinct species  of  foct  from  that  at  death,  the 
proof  of  hdrshlp  would  be  defective  (citing 
Sprigg  T.  Moal^  28  Md.  497  ^  Am.  Dec 
698];  Kelso  v.  Stlgar,  76  Md.  37%  24  Atl. 
18)'  In  general,  in  cases  where  tiie  claim 
arises  by  virtue  of  the  death  of  the  collateral 
kindred,  it  is  not  snflSclent  to  prove  the 
death  only  of  such  ooHatoral  kindred;  but 
there 'must  also  be  some  native  proof  of 
the  absence  or  want  of  issuei  The  plaintiff 
must  remove  every  possibility  of  tUle  In  an- 
other before  he  can  recover.  In  ^ectment, 
against  the  person  In  poraesslon  (dtlng  Ham- 
mond V.  Inloes,  4  Md.  136 ;  Sprigg  v.  Moale^ 
28  Md.  497  [92  Am.  Dea  698] ;  Blcfaards  t. 
BidurdE^  16  East,  294)." 

[I]  We  nnd^tand  the  rule  to  be  that  a 
plaintiff,  dalmlng  title  and  possessUm  of 
pn^erty,  must  remove  every  possibility  of  tl- 
tie  In  another,  and  must  not  only  show  af- 
firmatively his  relationship  to  the  person  un- 
der whom  he  claims,  but  must  also  show  that 
no  other  heirs  exist  to  Impede  the  descent  to 
him ;  and,  in  order  to  do  thla,  he  must  neg- 
ative the  coming  into  existence  of  such  heirs. 
The  cases  of  Oorham  v.  Settegaat,  44  Tex. 
dr.  Appk  98  S.  W.  665,  and  Dunman 
Cloud,  3  Tex.  CUT.  App.  4B7,  22  8.  W.  629,  an- 
nounce this  rul& 

[4]  Appellant  does  not  dalm  that  the  rule 
is  otherwise  than  above  stated,  but  In^ts 
that  the  testimony  before  set  out,  aided.  !>7 
the  presumption  that  a  state  of  things  <ur 
status  once  shown  to.  exist  Is  presomed  to 
continuft  until  the  contrary  is  shown  by  af- 
firmative evidence,  meets  all  the  requira- 
ments  of  the  rule  placing  tile  burd«i  npon 
plaintiff  to  show  that  la  the  sole  hdr-  of 
his  half-brothers.  Hia  argument  la  that,  har- 
ing  shown  by  the  testimony  above  Quoted 
that  Phoebe  Steddnm  was  divorced  in  1838^ 
In  the  absence  of  any  evidence  to  the  con* 
trary,  the  presumption  is  that  she  did  not 
again  marry,  and  that  she  died  without  other 
issue  than  her  tSaee  dilldroa  by  SamuM. 
Steddnm. 

We  do  not  think  presumption  can  toke  the 
place  of  proof  under  the  rule  above  stated; 
nor  do  we  think  that  any  presumption  that 
Phoebe  Steddum  did  not  remarry  and  hare 
other  issue  than  her  children  by  Samuel 
Steddum  can  arise  upon  the  teatlmouy  before 


Digitized  by 


T«.) 


BTEDDUM  T.  KIBBT  LUMBER  OO. 


277 


iet  out  Plfllntlfra  witness  Bfartha  Jane  Earl 
testitted  tbat  she  knew  Phoebe  Steddnm  from 
a  time  prior  to  lier  divorce  In  1889  to  her 
death  in  1861;  and  It  Is  evident,  from  her 
testimony,  that  she  knew  whether  Phoebe 
Steddnm  remained  unmarried  after  ber  di- 
vorce from  Samuel  ^leddnm,  and  whether 
she  had  other  children  than  those  bom  to 
her  by  Samoel  Steddom.  It  Is  clear  that 
plaintiff  conld  have  shown  by  this  witness 
the  facts  necessary  to  eatabllsh  his  title  to 
the  land ;  and,  such  being  the'  case*  the  ab* 
sence  of  such  necessary  facts  cannot  be  sm>- 
pUed  by  pieanmptlon. 

[I]  There  Is  another  ground  upon  whldi 
the'Jadgm^t  of  the  court  below  should  be 
afllnned.  The  evidence  Introduced  by  plain- 
tiff shows  that  the  certificate  under  which 
the  land  In  ctrntroTersy  was  obtained  was  as- 
signed by  Samnd  Steddom  to  William  Nash, 
to  whom  Uie  patent  was  Issued  in  1852,  but 
does  not  show  the  assignment  was 

made.  If  the  certtflcate  was  transferred  by 
Samuel  Steddum  prior  to  his  divorce  from 
Phoebe  Steddnm,  the  title  to  the  whole  of  the 
land  passed  to  the  assignee  of  the  certifi- 
cate, and  i^aintlff  conld  have  no  title  undw 
Phffibe  Steddum.  PlalntUTs  petition  de- 
scribes the  land  in  which  he  dalms  a  half 
Interest  as  "tlie  same  land  described  and 
covered  by  a  crataln  patent  Issued  Oie 
state  of  Texas  on  the  22d  day  ot  August, 
1852,  to  William  Nash,  assignee  of  Samuel 
Steddnm.** 

The  certified  eojff  of  the  oertiflcate  of  orig- 
inal suTT^,  introduced  in  evidence  by  plain- 
tiff, shows  that  the  survey  was  made  for 
wmiam  Nash,  assignee  of  Samuel  Steddum. 
To  entitle  plaintiff  to  recorer  the  community 
Interest  o<  Phoebe  Steddnm  In  this  anrvey, 
after  having  shown  by  the  testimony  Intro- 
duced by  him,  and  also  by  admission  In  his 
pleadings,  that  the  certificate  was  sold  by 
Samuel  Steddum,  he  was  leqalred  to  show 
that  such  sale  was  not  made  prior  to  the  di- 
vorce; and,  falling  to  make  such  proof,  he 
failed  to  show  that  Phcebe  Steddum  had  any 
interest  In  the  land  at  the  time  of  the  di- 
vorce, or  et  the  time  of  her  death.  Upon  this 
state  of  the  evidence,  we  think  the  trial 
court  properly  Instructed  the  Jury  to  return 
a  verdict  for  defendants. 

We  are  further  of  the  opinion  tbat  after 
this  long  lapse  of  time,  nearly  70  years,  It 
should  be  conclusively  presumed.  In  the  ab- 
sence of  any  evidence  to  the  contrary,  that 
the  sale  of  the  certificate  by  the  husband 
was  made  for  the  purpose  of  paying  commu- 
nity debts ;  and  the  title  to  the  whole  of  the 
land  should  be  held  to  have  passed  to  the 
purchaser  at  sacti  sale,  whether  it  was  made 
before  or  after  the  divorce.  Veramendl  v. 
Hutchlns,  48  Tex.  531;  Id.,  56  Tex.  414; 
Box  T.  Word,  66  Tex.  168 ;  Baldwin  t.  Rob- 
erts. 18  Tex.  Civ.  Avp.  668,  86  8.  W.  789; 
Brown  r.  Elmendorf,  25  S.  W.  146. 

Wwc  the  reasons  Indicated,  we  think  the 


Judgment  of  the  court  below  should  be  af- 
firmed, and  it  has  been  so  ordered. 
Affirmed. 

On  Motion  for  Rehearing. 

[I]  The  very  able  argument  filed  by  appel- 
lant's counsel  on  motion  for  rehearing  has 
convinced  na  that  two  of  the  grounds  upon 
which  our  Judgment  affirming  the  Judgment 
of  the  court  below  was  based  are  not  tenable. 
There  Is  evidence  In  the  record  sufficient  to 
sustain  a  ttwd^frg  that  the  land  certificate 
was  sold  by  Samuel  Steddnm  after  hla  dl- 
vorce  from  his  wife,  Phoebe  Steddum.  This 
evidence,  which  consists  of  a  recital.  In  the 
duplicate  certificate  issued  to  Samuel  Sted- 
dnm on  December  19,  1843,  that  the  original 
certificate  "has  been  lost,  as  appears  by  the 
oath  of  said  Samuel  Steddum,"  was  not  call- 
ed to  our  atteotiou  by  anitilant's  brief;  and, 
in  our  former  opinion,  we  assumed  that  tlie 
statement  in  appellee's  bsiet  that  there  was 
no  evidence  ss  to  whra  the  oertiflcate  was 
sold  by  Samuel  Steddum  was  borne  out  by 
the  record.  The  fact  that  at  the  time  this 
duplicate  certificate  was  Issued,  which  was 
two  years  after  the  divorce,  Ssmud  Steddnm 
made  oath  that  the  original  oertiflcate  was 
lost,  in  the  absence  of  any  evidence  to  the 
contrary,  would  sustain,  if  it  does  not  compel, 
the  flndlng  that  said  outiflcste  had  mit  been 
previously  sold  by  said  Steddnm.  We  also 
erred,  in  our  former  t^lnion  herein,  in  hold- 
log  that,  uptm  the  evidence  In  the  record,  it 
should  be  conclusively  presumed,  from  lapse 
of  time,  that  the  certificate  was  sold  by  the 
husband  fbr  the  purpose  of  paying  communi- 
ty debts.  The  evidence  is  sufficient  to  sus- 
tain audi  finding;  but  the  Jury  might  have 
found  otherwise^  and  the  court  could  not 
properly  have  Instructed  a  verdict  for  the  de- 
fendant upon  that  issue. 

We  adhere  to  our  former  conclusion  that 
the  court  properly  instructed  the  Jury  to  re- 
turn a  verdict  for  defendant  because  the  evi- 
dence failed  to  show  what  interest  in  the 
land  plaintiff  was  entitled  to  recover.  It  is 
not  contended  In  the  argument  on  motion  for 
rehearing  that,  under  the  pleadings  In  this 
case,  plaintiff  could  recover  without  showing 
prima  focie  that  he  owned  the  undivided  one- 
half  of  the  land  claimed  In  his  petition,  or 
some  definite  Interest  less  than  one-half.  The 
cases  of  Baldwin  v.  Goldfrank,  88  Tex.  261, 
31  S.  W.  1064,  and  Davidson  v.  Wallingford, 
88  Tex.  619.  82  S.  W.  1030^  are,  we  think, 
conclusive  upon  this  point 

Appellant's  contention  is  that  It  was  not 
necessary  for  plaintiff.  In  order  to  make  a 
prima  fade  showing  of  title  to  an  undivided 
one-half  of  the  land,  to  prove  that  Mrs.  I^oebe 
Steddum  did  not  remarry  after  her  divorce 
from  Samuel  Steddum,  and  died  without 
other  Issue  than  her  three  children  by  Sam- 
uel Steddnm.  We  quote  from  the  aigoment 
of  counsel:  "If,  under  the  law,  her  interest 
in  tlie  community  estate  was  fmrfeited  and 
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rested  In  the  children,  her  remarriage  and 
the  birth  of  other  children  could  not  reinvest 
the  estate  In  her.  If  that  were  true,  thai, 
having  dishonored  the  marriage  bed  and 
thereby  forfeited  her  Interest,  she  could  on 
the  morrow  marry  her  paramour  and  thus 
reacquire  her  forfeited  estate,  or  vest  same 
in  the  fmlt  of  such  marriage.  That  cannot 
be  the  law.  No»  her  adultery,  If  held  to  be 
established  by  the  divorce  Judgment,  forfdt- 
ed  her  interest  In  the  community  estate;  and, 
by  operation  of  law,  same  vested  in  their 
flons.  This  forfeitu^  was  absolutely  final 
■and  mdured  to  the  end  of  tim^  and  *aa 
long  aa  men  have  passions,  and  as  long  as 
the  earth  has  woes.'  And  It  follows,  as  cer^ 
tainly  and  as  uoerringly  as  a  dononsttatlon 
in  Eudld,  that  whether  Mrs.  Phoebe  Sted* 
dum  Hved  or  died,  ms  married  or  sln^ 
had  issue  or  remained  more  barren  than  Sa- 
rah, it  could  not  and  does  not  affect  the  rights 
of  tliiB  app^nt  Id  Oie  dightest  degree.  It 
must  follow,  too,  umOTing^  and  cortainly, 
that  if  the  wU^s  community  estate  vested, 
as  seems  nadoabtedly  to  be  the  law.  In  the 
children,  then  we  have  proven  helnlhipto  Oie 
entire  community  interest  derived  through 
the  wife^  according  to  the  strictest  rule  ever 
laid  down  any  court"  We  ttilnk  it  clear 
that  in  this  argoment  appellant's  counsel 
entir^  overlook  the  ^ct  that,  if  Ifrs.  Sted- 
dnm  ronarrled  after  her  divorce  and  had 
other  dilldren  aa  ttie  fndt  ot  sndi  marriage, 
these  children  would  bear  the  same  relation 
to  her-  dilldren  by  Samuel  Steddnm  as  does 
the  plaintiff,  and  would  Inherit  equally  with 
plaintiff  tbe  estate  of  their  half-brothers,  the 
three  (Alldren  of  Samuel  and  Fbcebe  Sted- 
dum. 

It  Is  certainly  true  that  tbe  remarriage 
of  Bfrs.  Steddnm  would  not  revest  her  with 
the  estate  which  she  had  forfeited  by  her 
adultery.  But  her  adultery  could  not  work 
corruption  blood  or  in  any  way  affect  the 
capacity  of  children  that  were  thereafter 
bom  to  her  to  inhrait  property.  If  the  for- 
feiture was  In  favor  of  her  children  by  Sam- 
uel Steddnm,  upon  the  death  of  these  chil- 
dren after  the  death  of  their  fatlm  and 
motber,  and  without  Issue,  any  child  of  Mrs. 
Steddnm  by  a  second  husband  would  inherit 
from  th^  equally  with  plaintiff. 

We  think  the  motion  for  rehearing  should 
be  overmled.  and  It  baa  been  so  ordered. 


TBINIT7  VAIiLET  ft  N.  RT.  CO.  v.  GREEN. 
(Oonrt  of  Civil  Appeals  of  Texas.  Galveston. 
Feb.  19.  1913.) 

1.  OaBBIBS  (I  347*)— FASSBNaKBB— iHJunixs 
— GONTBIBUTOBT  NeOUQENCE. 

Where,  after  failing  to  Btop  a  train  at 
plaintiff's  etatioQ,  the  conductor  eDCouraged 
plaintiff  to  jump  from  the  train  while  It  was 
moving,  BayiDK  that  be,  the  conductor,  could 
''step  off  backwardB,"  and  that  It  was  safe  for 
plaintiff  to  jump,  plaintiff's  contributory  neg- 


ligence in  BO  doing  was  for  the  Jury,  in  as  ac- 
tion for  resulting  injuries. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1840-1897.  1402;  Dec.  Dig.  1 
347.«] 

2.  Dahagbs  (I  131*)— ExoEssxvB  Dakaqes— 

Pbbsohal  iNnraxBS. 

Plaintiff  in  jumping  off  a  posoenger  train 
fen,  bruising  hiiB  face,  breast  and  stomach 
somewhat  but  walked  without  difficulty  to  bia 
home,  three-fourths  of  a  mile  away,  ate  din- 
ner, and  went  to  bed,  where  he  was  eosflned 
for  three  days,  and  suffered  some  pain  at  first, 
but  his  injuries  were  slight  He  suffered  no 
other  loss.  HeU,  that  a  verdict  for  $487.50 
was  excessive,  and  would  be  reduced  to  $300. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  H  867-«e7,  870,  871;  Dee.  Dig.  i 
18L*]  .  .  . 

Appeal  txoan  lAb&cty  County  Court;  f.  B. 
Slnunons,  Judge. 

Action  br  Alvin  Orem  against  the  Trinity 
Tall^  ft  Northern  Railway  Company.  From 
a  Judgment  for  plalntifl,  defendant  appeals. 
Reformed  and  affirmed. 

Baker,  Botts,  Parker  &  Garwood,  of  Hous- 
ton, for  ai^>ellant  Marshall  ft  Harrison, 
of  Ut>wty,  fbr  appellee. 

BEESS;  J.  Alvln  Green  on  June  9.  1911, 
was  a  i»aseenger  on  a  train  of  the  Trinity 
Valley  &  Northern  Railway  Company,  hav- 
ing paid  his  fare  from  Foots  to  Perkins, 
distant  2%  miles.  The  conductor  knew  his 
destination  was  Perkins,  which  was  a  flag 
station,  and  it  was  his  duty  to  stop  the  train 
at  that  point  a  suffldrait  time  to  allow  plain- 
tiff to  aUgbt  therefrom,  and  plaintiff  request- 
ed him  to  stop,  bnt  he  did  not  do  so,  claiming 
that  "the  air  was  not  connected."  He  also 
tried  to  signal  the  engineer,  but  could  not  do 
so.  The  conductor  told  plaintiff  that  he 
would  either  have  to  jump  off,  or  ride  down 
to  a  crossing,  about  a  mile  and  a  quarter 
further  on.  Plaintiff  did  not  like  to  jump  off. 
A  companion,  who  was  with  him,  got  off 
safely.  The  conductor  told  plaintiff  that  he, 
tbe  conductor,  could  "step  off  backwards," 
and  that  It  was  safe  for  him  to  get  off.  The 
evidence  justifies  the  conclusion  that  plaintiff 
hesitated  about  trying  to  get  off  of  the  mov- 
ing train,  that  he  was  afraid  it  was  not 
safe  to  do  so,  and  that  the  conductor  encour- 
aged him  to  get  off,  and  told  him  that  he 
could  safely  do  so.  They  were  standing  at 
the  time  together  at  the  rear  of  the  car. 
Plaintiff  stepped  or  jnmped  off  of  the  moving 
train,  and  In  doing  so  was  thrown  or  fell  on 
bis  (ace,  bruising  his  face,  breast,  and  stom- 
ach. Eight  days  thereafter  he  brought  this 
suit  In  the  county  court  to  recover  damages, 
laid  at  $075.  for  his  Injuries.  Defendant 
pleaded  general  denial  and  contributory  neg- 
llgeoce.  The  case  was  tried  with  the  assist- 
ance of  a  jury,  the  trial  resulting  in  a  ver- 
dict and  jad^ent  for  $487.60.  The  de- 
fendant moved  for  a  new  trial,  which  was 
overruled,  and  prosecutes  this  appeal. 

The  facts  were  as  herein  stated.  The  case 
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waa  sobmltted  to  fbe  Stay  In  a  propw  duq& 
The  objflctkmi  to  the  charge  In  tHe  tHird  AS- 
slgnmoit  <rf  error  an  not  twaUew  Tbeoonrt 
did  not  err  in  refusing  to  Instroet  the  Jury 
to  retnm  a  Tordlct  for  defmdant  an  aet  oat 
in  the  first  and  second  assignznents. 

[1]  Tbe  appellee  was  not  gnUt7  ot  con- 
tiOnatjxy  necUcBoee  as  matter  of  law  In 
jnmplng  from  the  moTlng  train.  If  he  bad 
done  80  without  any  Bucgefltlon,  eiproae  or  Im- 
plied, from  tbe  conductor  or  other  opoatLTee 
of  the  train,  the  case  would  fall  within  the 
caaee  of  Bt  U  S.  W.  By.  Co.  of  Texas  t. 
Hlghnote^  8»  Tex.  28,  8S  S.  W.  028,  and  T. 
ft  N.  O.  a  B.  Ga  T.  WWace,  139  &  W. 
1002,  cited  by  appellant,  tn  botb  of  wblcb 
stress  is  laid  npmi  tbe  &et  that  tbe  plaintiff 
acted  in  obedience  to  bis  own  Indgmoit  and 
wftbODt  suggestion  from  any  person  connect- 
ed with  the  operaUon  of  the  train.  The  facts 
bring  the  case  within  the  rule  announced  in 
tbe  following  cases:  Railway  Co.  v.  Dorongh. 
72  Tex.  108,  10  8.  W.  711;  Hallway  Co.  t. 
Bingham,  2  Tex.  Civ.  App.  278,  21  S.  W.  668; 
Railway  Co.  v.  Woods,  15  Tex.  Cir.  App.  613, 
40  8.  W.  846;  Railway  Go.  r.  Ehoades,  21 
Tex.  ClT.  App.  450,  01  B.  W.  017;  BaUway 
Co.  V.  EUiott,  26  Tex.  Civ.  App.  106,  61  8.  W. 
726;  Railway  Go.  t.  Shelton,  68  8.  W.  603, 
dted  by  appellee.  The  issne  of  contributory 
negligence  was  properly  submitted  to  the  Jury, 
and  the  evidence  Is  sufficient  to  support  the 
verdict 

[2]  By  ai^roivlate  assignmeDt  of  error,  ap- 
pelant complains  that  the  verdict  Is  exces- 
sive. We  think  the  assignmCTt  must  be  sus- 
tained. We  are  fully  aware  of  what  has 
been  so  often  said  by  the  Supreme  Court, 
and  other  Courts  of  Civil  Appeals,  on  this 
point,  and  It  Is  with  hesitation  that  we  Inter- 
tere  with  a  verdict  of  a  Jury  on  this  ground, 
in  view  of  the  rule  laid  down  by  the  courts. 
But,  notwithstanding  snch  rule,  sometimes 
a  case  is  presented  in  which  we  cannot  ap- 
prove of  the  amount  of  tbe  verdict,  on  the 
ground  that  it  cannot  be  accounted  for  by 
any  reasonable  view  of  the  evidence  This 
seems  to  us  to  be  a  case  of  that  kind.  Giv- 
ing full  credence  to  the  testimony  of  appel- 
lee and  his  mother,  his  injuries  were  cer- 
tainly not  serious,  were  in  fact  slight  He 
Buff^ed  some  pain  at  first  and  was  con- 
fined to  bis  bed  for  three  days.  He  walked 
witbont  difflcnlty  from  tbe  place  where  he 
fell  to  his  home,  three-fourtbs  of  a  mile. 
He  went  in  and  ate  his  dinner,  and  then 
went  to  bed.  His  injuries  were  in  fact,  ac- 
cording to  bis  own  testimony  and  that  of  his 
mother,  slight,  and  whatever  inconvenience 
or  bad  feeling  there  was  as  a  result  disap- 
peared in  a  very  few  days.  The  physical 
suffering  ma  not  snfflclent  to  induce  any 
amount  of  mental  soflerlog.  Loss  of  time 
ne^iglble,  and  of  eamlnic  capacity,  even 
temporary,  nothing.  In  our  opinlim,  under 
no  view  of  tbe  evidence,  can  the  amount  of 


the  recoveir,  |487JK>,  be  insUfled.  If  appel- 
lee wiU  file  with  the  d«rk  of  ttds  court  witi^ 
in  IS  days  a  xemltdtar  of  I187JX),  tbe  judg- 
ment wiU  be  reformed  for  9900,  otherwise  it 
will  be  reversed  and  the  cause  remanded. 
Beformed  and  affirmed. 


COOK  et  sL  T.  HOUSTON  OIL  GO.  OF 
TEXAS. 

(Court  of  dvil  Appeals  of  Texas.  Galveston. 
Feb.  4,  1918.) 

L  AOVEBSI  POSSESSIOK  (I  07*)— COICUBNCB- 
KXirr  OF  OOOOPAHCT  —  BVIDCWOE  —  SUFFI- 
CIENOT. 

In  trespass  to  try  title,  evidence  held  to 
sustain  a  finding  that  occupancy  under  which 
title  by  adverse  posseasioa  is  claimed  began 
in  18K^  or  1853. 

(Ed.  Note.— For  other  cases,  see  Adverse 
Possesion,  Cent  Dig.  H  277,  278,  687;  Dec. 
Dig.  {  57.»] 

2.  Husband  and  Wira  (|249*)— Wire's  Sbp- 
ARATE  Estate— Advebss  Possession. 

Where  title  to  land  occupied  by  a  husband 
and  wife  is  perf^^d  by  adverse  possession 
after  his  death,  the  land  becomes  the  wife's 
separate  estate. 

Note. — For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  {{  887,  889-892;  Dec 
Dig.  I  2^.*] 

3.  hoicssikad  (i  82*)— exkmption- blghtto 
Claim. 

Plaintiffs  in  trespass  to  try  title  could  not 
assert  a  homestead  exemption  in  land  which 
they  bad  never  used  or  occupied  as  a  home- 
stead. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  U  40-43;  Dec  Dig.  |  32.*] 

4.  LnaTAnoH  or  Aonons  (f  39*>— FsAun  in 
Dekd. 

In  trespass  to  try  title,  plaintiffs  were 
precluded  from  asserting  Invalidity  of  a  deed 
executed  by  their  mother  on  the  ground  that  it 
was  procured  fraud  and  was  without  con- 
sideration, where  the  four-year  statute  of  lim- 
itation bad  run. 

[Ed.  Note. — For  other  cases,  see  Unutation 
of  Actions,  Cent  Dig.  H  172.  190-211;  Dec. 
Dig.  I  38.*] 

5.  LnOTATIOH  OF  AcnOHB  (f  182*)— PLEAD- 
XNO. 

Where  plaintiff  In  trespass  to  try  title  re- 
lies on  a  linutatloD  title,  he  must  plead  it 

[Ed.  Note. — For  otiier  eases,  see  limitation 
of  Actions.  Gent  Dig.  H  676-682,  686,  70B; 
Dec  DIgn  182.«] 

Error  from  District  Gocrt,  Bardln  Coun- 
ty; L  B.  Hightower,  Judge. 

Trespass  to  try  title  by  Peter  Ooolc  and 
others  against  tlie  HouBt<m  Oil  Company  of 
Texas.  Judgment  tot  dotteadant^  and  plain- 
tiffs tffing  error.  Afllrmed. 

Tom  J.  Bussell,  of  Beaumont,  for  plaintiffs 
in  error.  Hightower,  Orgaln  &  Butler  and 
W.  H.  Davidson,  all  of  Beaumont,  and  H.  O. 
Head,  of  Sherman,  for  defendant  In  error. 

BEESE,  J.  This  is  an  action  of  trespass 
to  try  title  by  Peter  Cook  and  others,  chil- 
dren and  heirs  at  law  of  F.  W.  Cook,  to  re- 


*Por  otba  casM  sss  Mme  tople  and  ucUoo  HDHBER  In  Dec.  Dig.  *  Am.  Dig.  Ksy-No.  Sarles  &  Rv'r  XndsxM 
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corer  a  tract  of  820  acres  of  land,  part  of 
the  M.  M.  Bradley  league.  It  was  alleged 
substantially  in  the  petition  that  640  acres, 
of  which  the  S20  acr»  sued  for  Is  a  part, 
had  been  acquired  by  the  father  and  mother 
of  plaintiffs  under  the  statute  of  limitatiou 
of  10  years  during  the  lifetime  of  their  fa- 
ther; that,  after  their  father's  death,  their 
mother,  Mrs.  Augusta  Cook,  recovered  judg- 
ment against  the  Texas  Fine  Land  Assodla- 
tlon  for  320  acres  of  said  640  acres;  that  she 
represented  to  her  children,  the  present  plain- 
tiffs, that  this  was  her  half  of  the  640  acres, 
and  she  would  leave  the  otiier  320  acres,  be- 
ing the  land  now  sued  for,  to  her  slx'chlldren 
as  their  father's  part  of  the  land.  The  Judg- 
ment in  this  suit  was  In  1896.  It  was  fur- 
ther alleged  that  the  deed  afterwards  exe- 
ecuted  by  Mrs.  Cook  to  the  Texas  Pine  Land 
AssodatioD  to  all  her  right,  title,  and  In- 
terest in  and  to  the  Mark  M.  Bradley  league, 
save  and  except  the  320  acres  for  which  she 
had  recovered  Judgment,  conveyed  no  title 
as  against  these  plaintiffs,  she  having  by  her 
Section  to  take  the  said  320  acres  as  her 
share  of  the  community  640  acres  divested 
herself  In  fftvor  of  her  children  of  any  right 
or  title  to  the  320  acres  sued  for,  and  the 
said  deed  is  a  nulUty,  so  far  as  the  claims  of 
plalntmte  are  concerned.  It  was  alleged  that 
the  820  acres  sued  for  was  at  the  time  of  the 
execution  of  said  deed  by  the  plaintiffs  Pe- 
ter, F.  W.,  and  Bmest  Cook  their  homestead, 
occupied  by  them  with  their  respective  wives 
and  families,  and  that  the  same  waa  not  ex- 
ecuted by  their  said  wives,  that  the  said 
deed  was  a  nulll^,  and  there  is  prayer  that 
the  same  be  canceled  and  held  for  naught 
Defendant  answered,  drying  generally  the 
aU^tiona  of  the  petition,  and  spedflcally 
the  material  allegations  herein  set  out.  As 
to  the  iwa'yer  for  cancellation  of  tiie  deed  to 
the  Texas  Pizw  Land  AssodatloD,  th^  plead- 
ed the  statute  of  Umltatton  of  four  yearn. 
Defendant  also  pleaded  in  recraiTentlon,  and 
prayed  for  Judgmoit  eBtabllahinc  Its  title  as 
atfalnat  plalntifls.  A  trial  with  a  Jury  re- 
sulted in  a  Judgment  against  plaintiffs  as  to 
th^r  claim  of  title,  and  also  In  fiiror  of  de- 
fendant on  Its  affirmative  plea.  No  motion 
for  new  trial  was  made.  From  the  Judg- 
ment plaintiffs  an)eal  by  writ  of  error.  The 
trial  court  prepared  and  filed  conclusions  of 
fact  and  law.  The  case  was  tried  October, 
191L 

None  of  the  awJgnments  complain  specif- 
ically of  any  of  the  conclusions  of  fact,  which 
were  not  excepted  to,  elthor  by  way  of  ex- 
ception to  flie  Judgment  or  otherwise.  From 
an  examination  of  the  statement  of  facts,  we 
find  ttiat  the  conclusions  of  fact  are  ftilly 
supported  by  the  evidence,  and  they  are 
adopted  by  us  as  our  conclusions  of  fact 
These  conclusions  are  as  follows:  "I  find 
that  the  plaintUFs  and  defendants  entered  In- 
to an  agreement  in  writing,  which  was  filed 
herein,  by  which  tliey  agreed  that  the  record 


title  to  the  land  la  controversy  Is  in  the  de- 
fendant and  that  the  only  ,  claim  of  plain- 
tiffs to  the  land  la  the  claim  thereto  by  lim- 
itation. The  plaintiffs  having  made  some 
contention  as  to  their  right  to  introduce 
proof  on  the  homestead  claim  set  up  by  some 
of  them  and  their  wives  and  as  to  attacking 
the  deed  from  Mrs.  Augusta  Cook  and  others 
(some  of  the  plaintiffs)  to  the  Texas  Pine 
Land  Assodatlou,  I  allowed  plaintiffs  and 
the  wives  of  them  to  file  homestead  claims, 
as  also  the  plea  attacking  said  deed  for  want 
of  consideration.  I  find  that  Mrs,  Augusta 
Cook  and  Frederick  Cook  were  the  mother 
and  father  of  plaintiffs  named  in  the  peti- 
tion (except  the  husbands  of  the  women), 
and  that  the  wives  asserting  the  homestead 
claims  are  the  wives  of  the  three  plaintiffs, 
Peter  or  A.  P.  Cook,  Frits  or  F.  W.  Cook, 
and  Ernest  or  EL  0.  Cook;  that  plaintiffs 
claim  by  inheritance  through  their  &ther, 
Frederick  Cook,  based  upon  his  occupancy  of 
the  320  acres  adjoining  the  land  in  contro- 
versy. I  find  that  Frederick  Cook  and  bis 
wife,  Augusta  Cook,  settled  and  moved  onto 
the  820  acres  (afterwards  awarded  to  Mrs. 
Augusta  Cook  by  the  District  Court  of  Har- 
din county  in  18»6)  In  1852  or  1853,  and 
which  fact  was  admitted  by  plaintiffs  In  open 
court  I  find  that  Frederick  Cook  and  wife, 
Augusta  Cook,  resided  on  said  land  continu- 
ously until  at  some  date  during  the  Civil 
War,  between  1660  and  1865,  at  which  time 
said  Frederick  Cook  died;  that  his  wife, 
Augusta  Cook,  continued  to  reside  on  said 
land  thereafter  until  her  death,  which  oc- 
curred about  1901  or  1902;  that  subsequent 
to  the  death  of  Frederick  Cook,  and  about 
the  year  1885,  Mrs.  Augusta  Cook  had  the 
land  in  contavraray  surveyed,  which  adjoins 
the  320  acres  on  which  she  and  her  deceased 
husband  resided.  I  find  that  all  of  the 
plaintiffs  and  those  parties  asserting  the 
homestead  dalms  have  resided  with  their 
mother  on  said  original  820  acres,  and  do 
now  reside  thereon,  and  that  neithor  of  them 
have  ever  redded  on  or  used  any  of  the 
land  here  in  oontrororsy.  I  find  that  tbo 
record  title  to  the  land  in  oontroveray  is 
good  in  the  defendant  and  ttat  (as  admitted 
In  open  court  by  all  parties)  the  defendant 
holds  under  the  Texas  Pine  Land'  Aasoda- 
tlon  bj  a  regular  and  cniBeciitlTe  chain  of 
conveyances.  I  find  that  on  April  — — , 
1896.  Mrs.  Augusta  Cook,  F.  W.  Cook,  BL  O. 
Cook,  and  A.  P.  Cook  (the  latter  three  par- 
ties being  plaintUb  in  this  suit  and  Hra.  Au- 
gusta Cook  th^  mother)  conveyed  by  deed 
to  the  Tnns  Pine  Land  Association  all  of 
their  right  title,  interest  and  claim  in  and 
to  the  Mark  M.  Bradley  league,  except  the 
320  acres  recovered  by  Hrs.  Augusta  Gook 
in  the  Judgment  of  the  Hardin  county  dis- 
trict court  In  1806,  above  referred  to.  which 
Mark  M.  Bradley  league  embraces  and  in- 
cludes the  land  In  controversy.  I  also  find 
that  said  deed  was  executed  on  said  date. 
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wMcb  was  more  than  ftnir  yean  priw  to  tbe 
filing  of  this  suit" 

£1]  By  the  first  six  asslgnmente  of  error 
plaintiffs  In  error  (who  are  hereafter  styled, 
for  brevity,  appellants)  complain  of  the  jud?- 
ment  on  the  groaiid  that  the  evidence  shows 
that  F.  W.  Ooob,  Sr.,  father  of  ai^llants, 
and  wife,  Aognsta,  took  possession  of 
040  acres  of  the  Bradley  leag:ne,  being  the 
320  acres  here  sued  for  and  the  320  acres 
for  which  Mrs.  Cook  recovered  Judgment  as 
aforesaid,  more  than  3.0  years  before  tb^ 
statute  of  limitation  ceased  to  run,  on  ac- 
oonDt  <a  the  war,  to  wit,  January  28,  1861, 
and  Qiat  adverse  possesslOD  they  acquired, 
as  community  property,  title  to  640  acres  of 
land  under  the  law  tben  in  forc&  It  Is  con- 
tended that  nndef  this  state  of  facts,  upon 
the  death  of  th^r  f&ttaer  in  1864,  one-half 
of  this  640  acres  descended  to  and  vested 
In  his  heirs,  that  their  mother,  by  virtue  of 
the  suit  referred  to  and  the  judgment  In  her 
ftivor,  elected  to  take  tlie  820  acres  adjudged 
to  hOT  as  her  one-half  of  the  community, 
leaving  the  320  acres  sued  for  as  the  prop- 
erty of  apptilants  as  tadrs  of  their  Qither. 
The  entire  case  for  appellants  depends  in 
fact  upon  this  issue  of  fiict,  which,  as  we 
have  abojm,  was  decided  against  thran.  The 
burdm  waa  upon  aKiellants  to  establish 
affirmatlrely  these  facts.  This  th^  tailed 
to  do  In  two  particulars,  either  of  whldi  was 
fatal  to  their  claim.  It  is  substantially  ad- 
mitted that  th^  have  no  claim  If  their  fa- 
ther's possession  began  at  a  date  less  than 
10  years  prior  to  January  28,  1861.  Th^ 
obntentlon  Is  that  It  began  In  1848  or  1849, 
and  this  daim  rests  solefy  upon  the  testi- 
mony of  their  witness,  J.  M.  Humble.  TbB 
trial  wp«  In  OctobCT,  1911.  Humble  tesUfled 
that  be  was  tben  In  his  slxty-nlntb  year; 
that  la,  that  he  was  bom  in  the  year  1842. 
He  testiflea  that  P.  W.  Cook  and  bis  family 
were  living  on  tbe  place  where  tfa^  now  live 
In  1848  or  1849  "or  about  that  time,"  and 
that  tbttj  -mre  also  living  thoe  to  his  knowl- 
edge In  1862,  and  at  various  times  after- 
wards. This  witness,  according  to  his  own 
testimony,  was  only  six  years  old  in  1848* 
and  his  testimony  shows  that  either  his 
memory  is  treacherous,  or  he  testified  to 
matters  of  which  he  knew  nothing.  He  stat- 
ed that  he  was  between  nine  and  ten  years 
old  when  he  first  saw  Oook  on  the  land.  He 
was,  according  to  his  own  statement,  nine 
years  old  In  1851  and  tea  years  old  In  1852. 
He  stated  that  F.  W.  Oook  died  before  the 
ClvU  War.  His  cbUdren  testified  that  he 
died  in  1864.  Humble  stated  that  Airs.  Cook 
died  a  year  or  two,  or  possibly  three  years, 
before  the  trlaL  Her  children,  appellants 
hwe,  testified  that  she  died  nine  years  be- 
fore the  trial.  None  of  the  children  of  Mr. 
Cook  place  his  settlement  and  occupancy  of 
the  land  at  an  earlier  date  than  1862.  Four 
of  them  testified  for  appellants,  and  they 
placed  the  first  occupancy  of  this  land  In 


1862,  1863,  or  1864.  One  of  them,  Omeet 
Cook,  testified  that  he  was  born  August  24, 
1862,  and  that  his  mother  told  him  that  "she 
brought  me  there  when  I  was  about  a  year 
old."  This  would  be  in  1853.  The  testimony 
of  Humble  stands  alone  and  nnsupimrted  by 
any  other  testimony,  or  by  any  fact  or  cir- 
cumstance in  evidence.  Any  other  conclu- 
sion than  Uiat  at  which  the  court  sitting  as 
a  trier  of  the  facts  arrived,  that  F.  W.  Cook's 
occupancy  began  In  1862  or  1858,  would  have 
been  agtdnst  the  great  preponderance  of  the 
evidence.  It  certainly  cannot  be  said  not 
to  be  supported  by  the  evidence. 

[t]  Assnmlng,  then,  that  limitation  title 
was  not  perfected  until  after  the  death  at 
F.  W.  Cook,  Sr.,  what  would  be  the  legal 
consequences?  The  trial  court  held  that  the 
land  became  the  separate  estate  of  Mrs. 
Augusta  Cook.  This  precise  question  has 
never  been  determined  by  our  Supreme  Court. 
Creamer  v.  Briscoe,  101  Tex.  494,  109  S.  W. 
911. 17  L.  R.  A.  (N.  S.)  164. 180  Am.  St  Rep. 
869.  It  may  be  that  the  opinion  In  this  case 
may  be  taken  as  an  Implied  aiq>roval  of  the 
opinion  of  the  Oonrt  of  Civil  Appeals  In 
Bishop  V.  Liuk,  8  Tex.  GIv.  App.  30,  27  S.  W. 
306,  as  Oie  Sapreme  Court  held  ttwt  the  case 
under  consideration  was  distinguishable  flwm 
the  case  of  Bishop  v.  Ln^  In  this  latter 
case,  however,  the  ^edse  question  was  de- 
cided in  an  able  and  wdl-rrasoiwd  opinion 
by  Judge  Flnley  of  the  Court  of  Civil  Ap- 
peals of  the  Fifth  District,  In  which  It  was 
lidd  that  Oie  land  was  not  "acquired"  with- 
in the  meaning  of  that  term  in  article  280% 
R.  B-,  with  r^rd  to  community  proper^, 
nntU  the  completion  of  full  ten  years  of  ad- 
verse occupan<7  as  provided  by  the  statute 
of  limitation,  that  vntll  this  was  done  ttie 
adverse  occupant  was  a  mere  trespasser, 
without  right  or  tltl^  and  upon  his  death 
there  was  nothing  for  his  heirs  to  Inherit 
To  the  same  effect,  as  applied  to  the  acquisi- 
tion of  property  under  the  five-year  statute 
of  limitation,  was  the  oidnlon  of  the  Court 
ot  Oivll  Appeals  of  the  Second  District  in  the 
case  of  Gafford  v.  Foster,  36  Tex.  Civ.  App. 
56,  81  S.  W.  63.  No  writ  of  error  was  ap- 
plied for  in  this  case.  Without  undertaking 
to  repeat  or  add  to  the  opinion  in  the  Lusk- 
Blshop  Case,  which  Is  on  all  fours  with  the 
present  case,  we  are  content  to  adopt  the 
reasoning  as  well  as  the  conclusions  there 
announced.  This  disposes  of  the  first  six 
assignments  of  error  and  the  several  prop- 
ositions thereunder,  which  are  overruled. 

[3, 4]  This  practically  disposes  of  this  ap- 
peal, as  ai^ellants  only  seek  to  recover  that 
portion  of  the  land  inherited  from  their  fa- 
ther. The  evidence  Is  sufficient  to  support 
the  finding  that  F.  W.  Cook  and  wife  only 
claimed  the  320  acres  which  Mrs.  Oook  re- 
covered from  the  Texas  Pine  Land  Associa- 
tion, and  that  no  dalm  was  set  up  to  the  land 
here  sued  for  until  1885,  at  which  time  the  ti- 
tle to  a  claimant  under  the  10-year  statute  was 
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Unilted  to  160  acres.  With  r^ard  to  the  cos- 
tondon  tbat  tlie  deeds  of  F.  W.  Oook.  Jr^ 
Peter  Cook  and  Bmest  Oook  to  tbe  Texas 
Fine  lAnd  Association  tor  th^  right,  title, 
and  interest  In  the  M.  H.  Bradl^  league 
vas  void.  In  so  far  as  It  alfocted  the  title  to 
the  land  sued  tor,  on  the  ground  that  It  was 
tbelr  homestead  and  tbelr  reqiectlTe  wives 
did  not  join  tn  the  deed,  the  evidence  show- 
ed that  these  parties  had  their  homes  on  tbe 
320  acres  adjudged  to  Mrs.  Augusta  Oook, 
and  had  never  used  or  occupied  any  part  of 
the  land  here  sued  tor  as  a  homestead. 
Whatever  title  had  been  aoanlred  1^  llmtta* 
tlon  to  the  land  here  sued  tor,  if  any.  was 
In  Mrs.  Augusta  Oook.  Whatever  title  she 
had  passed  by  her  deed  to  the  Texas  Pine 
Land  Association.  AjveUuita  undertook  to 
attack  tills  deed  as  having  bem  procured 
by  some  sort  of  fraud,  and  having  been  ex- 
ecuted without  couiAderatliHi.  If  the  evi< 
denoe  was  sufficient  to  nlse  this  issue,  and 
we  do  not  think  It  was,  aiqpeUants  were  bar- 
red the  statute  of  llmltettott  at  four 
years,  which  was  pleaded  to  this  attack  on 
the  deed.  This  disposes  of  all  of  the  asslgn- 
mento  of  error  wUch,  with  the  several  prop- 
ositions thereunder,  are  severally  ovoruled. 

[I]  By  cEoSs-asslgnmoit  of  error  appellee 
contends  that  evidence  as  to  appellants*  claim 
of  title  under  tbe  10-year  statute  of  limita- 
tion should  have  been  excluded,  upon  their 
objection  that  appellante  had  not  pleaded  the 
limitation  Utle.  The  legal  proposition  that, 
when  a  lAalntlff  In  tre^Mss  to  try  title  re- 
lies upon  a  llmltetlon  title,  be  must  plead 
it,  Is  supported  by  tiie  autborltieB.  Uay«a 
V.  Paxton,  78  Tex.  196,  14  S.  W.  668;  Miller 
V.  Gist,  01  Tex.  3S5,  48  S.  W.  263;  Molino 
V.  Benavldes,  04  Tex.  413,  60  8.  W.  87S.  We 
are  of  the  opinUm,  howev»,  that  the  llmlte- 
thm  title  was  pleaded  In  this  casa  The 
cross-assignment  Is  overruled. 

rinding  no  error  In  the  record,  tbe  Judg- 
ment la  affirmed.. 

Affirmed. 


MAIXORY  S.  S.  CO.  v.  Q.  A.  BAHN  DIA- 
MOND &  OPTICAL  CD.  et  aL 

(Court  of  Civil  Appeals  of  Texaa.  Anstin. 
Nov.  6,  1912.    On  Rehearing, 
Feb.  28. 1913.) 

1.  SniPPiNO  (S  132*)— Dauaqb  to  Goods— 

DVIDENCB— CeBTIFICATK  OF  SBAWOBTHINESB. 
That  a  certificate  of  seaworthinesB  had  been 
latned  by  the  authorities  before  the  vessel  left 
port  was  not  condasive  evidenee  of  ita  aea- 
worthiness  in  a  shipper's  action  for  damage  to 
a  shipment,  dne  to  a  leak  in  the  vessel 

[Ed.  Note.— For  other  cases,  see  Shipping, 
Cent.  Dig.  ii  471-487;  De&lob.  }  132.*r 

2.  SniPPiifa  a  137*)— 'Dauaqi  to  Goods— 

PERKUFTOBT  iNBTBUCnONB. 

Where,  in  an  action  against  a  steamship 
company  for  Injury  to  a  shipment  due  to  a  leak 
in  the  vessel  caused  by  a  collision  with  a  coral 
reef,  the  evidence  showed  that  the  injury  would 
not  have  oceorred  bnt  for  latent  defects  In  tbe 


vessel  rendering  It  nnseaworthy  at  tba  time  it 
left  port,  the  court  prc^er^  refused  a  peremp- 
tory instruction  for  defendant :  the  Barter  Act 
(Act  Feb.  13,  1893,  c.  106,  27  StaC  446  [U.  S. 
Comp.  St  1001,  p.  2046]),  exempting  the  owner 
of  a  vessel  from  liability  for  damages  to  a  ship- 
ment in  certain  cases,  applying  only  when  ne 
has  exercised  due  diligence  to  render  the  vessel 
in  ell  respects  seaworthy. 

[Bd.  Note.— For  other  cases,  see  Shipping, 
Cent.  Dig.  i  492;  Dec  DlgTf  i87.*l 

8.  SazPFziro  a  132*)— Dam&oi  to  Ooons— 

BuBDXN  or  FBoor. 

Where,  In  an  action  against  a  steamship 
company  for  damage  to  a  shipment  of  goods, 
due  to  a  leak  in  tlie  veneL  tiie  plaintiff  showed 
delivery  of  the  goods  to  ue  company  and  de- 
livery oy  the  company  to  the  last  connecting 
carrier  tn  a  damaged  condition,  the  burden  was 
then  apon  the  company  to  show  that  the  vessel 
was  seaworthy  when  it  left  noit  and  iStaX  the 
injury  was  not  dne  to  its  negugenee, 

[Ed.  Note.— For  other  cases,  see  Shipping, 
CenL  Dig.  H  471-48T;  DecTDSg.  |  132.^ 

4.  Tbial  (%  ^2*)  — Damaob  to  Goods  — In- 

STBUCTION- APPUCABILITT  TO  EVIDENCE. 

Where,  In  an  action  against  a  steamship 
company  for  damage  to  a  shipment  of  goods, 
there  was  some  evidence  that  the  damage  was 
partly  caused  by  add  coming  io  a>ntact  with 
the  goods  while  in  transit,  the  court  prapeily 
instmcted  on  this  phase  of  the  caae. 

[Bd.  Note.— For  other  cases,  see  Trial.  Cent 
Dig.  18  00&,  696-012;  Dec  Dfg.  i  202.*] 

6.  Shipfxno  a  182*)— Damaos  to  Qoods— In- 

snuonons— BtviDBncB. 

Where,  in  an  action  a«alnst  a  steamship 
company  for  damage  to  a  shipment  of  goods,  the 
evidence  showed  that  the  defendant  failed  to 
use  due  diligence  to  ascertain  whettier  the  ves- 
sel was  seaworthy  before  commencing  the  voy- 
age, the  court  properly  refused  to  Instruct  that 
defendant  was  not  bound  as  a  matter  of  law  to 
make  the  vessel  seaworthy  bnt  was  only  required 
to  exercise  due  diligence  in  such  respect 

[Bd.  Note.— For  other  caae^  see  Shii 
Cent.  Dig.  ||  471-187 ;  Dec  Dig.  1 182.*r 

6.  SHXPFino  (I  132*)-Tbial  (8  260*)-Dak- 
AOE  TO  Goods— Instbuction— Evidence. 

In  a  shipper's  action  against  a  steamship 
conpany  for  damage  to  {roods,  the  court  proper- 
ly refused  to  peremptorily  Instruct  for  defend- 
ant as  to  a  certain  part  of  a  shipment  which 
contained  silver  novelties  in  a  closed  box  marii- 
ed  "hardware"  and  was  described  in  the  bill  of 
lading  as  "one  cs  bdw,"  though  the  btil  of  lad- 
ing also  provided  tliat  defendant  should  not  be 
liaUe  for  any  "article  of  extraordinary  value 
not  specially  rated  In  the  published  dasaiflca- 
tion,  unless  a  special  agreement  to  do  so  and  a 
stipulated  value  irf  the  articles  are  indorsed 
thereon,"  where,  not  only  was  the  matter  fully 
covered  by  the  general  charge,  but  there  was  no 
evidence  of  want  of  notice  or  that  defendant 
would  have  refused  the  atiiiMnent  or  would  have 
placed  it  in  a  different  paxt  of  the  ship  if  its 
contents  had  been  known. 

[Ed.  Note. — For  other  cases,  see  Shipping, 
Cent  Dig.  81 471-487 ;  Dec  Tfig.  8  182    T  ' 
Cent  Dig.  fS  661-669;  Dec.  &g.  {  2a&*] 

7.  Tbial  (8  334*)— Vxbdiot— Instbuotions. 

In  a  shippers  action  against  a  steamship 
company  for  dama^  to  goods,  a  verdict  for 
plaintiff  in  a  certain  sum,  with  interest  frmn 
the  date  of  shipment  was  not  erroneous  because 
it  provided  for  interest  though  the  instructions 
inside  no  mention  of  interest  where,  as  a  mat- 
ter of  law,  the  plaintiff,  if  entitled  to  recover 
at  all,  was  entitled  to  recover  Interest 

[Ed.  Note.— For  other  cases,  see  Trial,  Gbnt. 
Dig.  8  785;  Dec:  Dig.  S  334.*] 
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Oq  Rebearinf. 
&  8HIPPIK6  (i  132*)— Daicaob  to  Goods— 

iRSTBtronoN— BVIDENCS. 

In  a  ahipper'8  action  ondDst  a  tteamship 
company  for  damage  to  KOoSa,  tiie  court  prop- 
erly refused  to  peremptorily  instmct  for  de- 
fendant as  to  a  certaiQ  part  of  a  shipmetit 
which  contained  allTer  novelties  in  a  closed  box 
marked  "hardware"  and  billed  aa  "one  cs  bdw," 
as  to  which  defendant  claimed  exemption  from 
liability  tinder  Rev.  St  tJ.  S.  art  4281  (U.  S. 
Comp.  St  190L  p.  2M2).  providing  that  if  any 
shiK>er  of  '^Id  or  silver  ui  a  mannfactared  or 
onmanntactured  state,  *  *  *  gold  or  silver 
plat&  or  plated  articles  «  •  *  shall  lade  the 
same"  without  giving  notice  of  their  tme  char- 
acter and  value  and  naving  tame  entered  on  the 
Idll  of  lading,  the  master  and  owner  of  flie  ve»- 
sel  shall  not  he  liable  for  the  goods  beyond  the 
value  and  according  to  the  character  thereof 
so  notified  and  entered,  where  the  evidenoe  did 
not  show  failore  of  the  shipper  to  give  the  re- 
quired notice  and  eanse'the  ent^  to  be  made  on 
the  bill  of  lading,  or  negative  the  idea  that  the 
defendant  may  have  received  notice  in  some 
other  way ;  such  want  of  notice  being  a  matter 
of  avoMance,  and  the  harden  being  therefore 
upon  the  d^endant  to  prove  same. 

[Ed.  Note.— For  other  cases,  see  Shipping, 
Cent  Dig.  H  471-487;  Dec  Dig.  f  132.*] 

9.  Affeal  and  Bebob  a  882*)— BUBDIH  or 
Pboof— Chanqb  ov  Contention. 

Where  a  party  assames  the  burden  of  prov- 
ing a  fact,  he  will  not  he  beard  on  appeal  to 
say  for  tbe  first  time  that  the  burden  waa  on  the 
other  party. 

TEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  ||  8680-4010;  Dec.  I»g.  I 


10.  Shxffino  (1  120*)— Shifibnt  of  Goods 
— LiABiuTr  of  Steamship  Coufant. 
Where  a  steamship  company  receives  a  con- 
signment for  which  it  is  not  liable  as  a  carrier 
hj  reason  of  Rev.  St  U.  8.  art  4281  (U.  S. 
Comp.  St  1901,  p.  2942),  exempting  a  carrier 
from  liability  for  certain  goods  wrongfully 
marked  withont  notice  to  it  of  their  value,  it  is 
stiU  liaUe  as  a  private  bailee  for  hire  for  its 
bulnre  to  exercise  ordinary  care  in  the  trans- 
portation and  delivery  of  the  goods. 

[Ed.  Note.— BVir  other  cases,  see  Ship^ig, 
Cent  Dig.  11  225,  226,  44(V-m  466;  D«e.l>iK. 
1 120.*3 

IL  Shipping  3  182*)— Shipmbnt  or  Goods 

— ElVlDBNCE. 

Where,  in  a  shipper's  action  against  s 
steamddp  company,  the  plaintiff  proved  that 
defendant  received  the  shipment  In  good  order, 
and  that  a  part  of  it  was  lost  and  the  part  de- 
livered was  worthless,  tbe  burden  was  then  opon 
tbe  defendant  to  relieve  itself  from  liability; 
the  carrier's  failure  to  make  delivery  in  good 
condition  being  prima  facie  evidence  of  want  of 
care  and  casting  upon  it  the  burden  of  proof. 

[Ed.  Note.— For  other  cases,  see  Shipping, 
Gent  Dig,  H  471-487;  Dec.  Dig.  {  1S2.*I 

Anwal  from  District  Court,  Trarla  Gonidy; 
Qed.  GalboDn,  Jn^e. 

Action  by  the  G.  A  Baba  IMaiiioiul  &  Optic- 
al Oompany  against  tlie  M«Ilot7  Steamship 
Company  and  othm.  From  a  judgment  for 
plaintiff  and  tbe  unnamed  A^^rfi'^^"t*f,  the 
Steamship  Companr  appeals.  Affirmed,  and 
motion  for  rehearing  overmled. 

Flset  A  McClendon,  of  Austin,  for  ai^>el- 
lant  W.  P.  Allen  and  D.  H.  Doom,  both  of 
Austin,  for  api)eUees. 


RICE,  J.  The  Bahn  Diamond  A  Optical 
Company  brought  this  suit  against  tbe  Mal- 
lory  Steamship  Company,  tbe  Galveston, 
Harrisburg  &  San  Antonio  Railway  Com- 
pany, and  tbe  Houston  A  Texas  Central 
Railroad  Company,  to  recover  damages  to 
two  shipments  of  merchandise  transported 
from  New  York  to  Galveston  by  said  Steam- 
ship Company,  anf  from  the  latter  point  to 
Austin  over  tbe  lines  of  the  said  railway  com- 
panies, alleging  that  by  tbe  negligence  of  said 
def^danta  a  iMirt  of  said  merchandise  was 
lost  and  never  deilvered,  and  the  balance  was 
BO  damaged  In  transit  as  to  be  worthless  up- 
on ita  arrival  at  Austin.  In  addition  to  gen- 
eral demurrers  and  general  denials,  all  of 
the  dtfendants  answered,  setting  up  that 
said  goods  were  shipped  under  special  con- 
tracts containing  a  clause  to  the  effect: 
First,  that  no  carrier  sbould  be  liable  for 
loss  or  danuce,  excqrt  <m  its  own  line  or  its 
portion  of  said  through  ront^  and  denying 
that  loss  or  damage  occurred  wbile  said 
property  was  In  their  possession.  Second, 
the  Steamship  Company  further  answered 
that  it  operated  Its  line  betwem  New  York 
and  GalTestm,  and  that  It  transported  said 
shlpmmt  without  n^lgence,  and  OeAlvered 
the  same  safely  to  Its  codefoidants,  wberelqr 
It  was  absolTed  from  UablUty  for  Injury,  If 
any  there  was.  Third,  that  as  to  the  Shr- 
llcb  and  EUnnoA  slili»ment^  plaintiff  ou^t 
not  to  recover  because  said  ^pmeot  was  in 
a  closed  box,  tbe  contents  of  wbich  could  not 
be  inspected,  and  were  therefore  unknown 
to  tbe  defendants ;  that  said  box  was  labeled 
hardware,  and  delivered  to  it  as  sueb;  that 
under  the  bill  of  lading  It  was  not  liable  for 
loss  or  damage  to  any  shipment  consisting 
of  artldes  manufactured  In  whole  or  in  part 
from  precious  metals,  or  articles  of  extraor- 
dinary value ;  that  said  contents  of  said.shlp- 
ment  consisted  of  articles  of  extraordinary 
value,  manufactured  in  part  from  precious 
metals,  viz.,  from  sUver;  and  further  that 
said  bill  of  lading  provided  that  the  company 
should  not  be  held  liable  for  any  loss  of  any 
article  not  specifically  rated  in  the  published 
classlUcation,  unless  by  special  agreement  to 
do  so,  and  the  stipulated  value  of  such  arti- 
cles were  indorsed  thereon;  and  that  under 
such  published  classification  articles  man- 
ufactured from  precious  metals  were  sched- 
uled not  to  be  taken,  and  no  rate  was  provid- 
ed therefor.  Fourth,  as  to  both  of  the  ship- 
ments said  Steamship  Company  pleaded  that 
the  bill  of  lading  exempted  It  from  liability 
for  all  damages  arising  from  dangers  and  per- 
ils of  the  sea,  and  that  the  injury  to  said 
shipments  were  caused  by  perils  of  the  sea, 
and  danger  of  navigation,  for  which  reason 
no  liability  existed.  There  was  a  jury  trial 
resulting  in  a  verdict  and  Judgment  in  favor 
of  the  Bahn  Diamond  A  Optical  Company 
for  the  sum  of  $420.15,  with  6  per  cent. 
Interest  thereon,  and  In  favor  of  the  rail- 
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wa;  companies,  from  wlOch  tbls  appeal  la 
prosecuted. 

The  goods  In  qnestlon  were  transported 
from  New  York  to  OalTeatom  In  the  **D6D* 
rer/'  a  Ship  ttf  the  Malory  line.  While  on 
Its  TC^age  It  stopped  at  Key  West,  FUu  snd 
on  Its  departore  from  said  port,  the  weather 
being  clear  and  a  sllgbt  wind  blowing,  while 
In  the  regular  channel,  ^ald  vessel  gently 
grazed  or  strode  some  submerged  object, 
which  caused  a  leak  in  the  compartment 
wherein  the  goods  in  <tiu>stlon  wwe  stored. 
It  became  necessary,  on  account  of  this  leak, 
to  retnm  to  Key  West  for  repairs,  where  the 
vessel  was  partly  onloaded.  a  portion  of  the 
cargo  being  wet,  and  It  was  ascertained  that 
the  Injury  was  perhaps  caused  by  running 
against  a  coral  reef  In  the  harbor,  which 
had  iwobably  been  formed  since  the  last  sur- 
vey thereto.  It  appears  that  at  the  point  of 
contact  a  drainage  flange  was  defecavaly 
fiutened,  on  account  of  whltA  the  leak  oc- 
curred. Being  repaired  In  accordance  with 
the  finding  of  the  board  of  snrr^ora,  It  pro- 
ceeded on  Its  route  to  Oalveeton,  where  It 
discharged  Its  cargo,  and  the  goods  In  ques- 
tion were  found  wet  and  damaged,  and  were 
delivered  to  the  respective  railways  In  snch 
condition.  Upon  their  receipt  at  Austin  It  Is 
shown  that  they  were  so  damaged  on  account 
of  exposure  to  sea  water  and  some  add  as 
to  be  wholly  worthless.  A  part  of  this  ship- 
ment  was  lost  en  route  and  never  rectfved 
at  Austin. 

It  Is  contended  on  the  part  of  appellant 
by  Its  second  and  fifth  assignments  that  the 
court  erred  In  submitting  the  question  of  the 
seaworthiness  of  the  Denver  for  the  consid- 
eration of  the  Jury,  and  In  falling  to  Instruct 
them  as  requested  by  It;  that  the  uncontro- 
verted  evidence  showed  that  said  steamship 
at  the  time  of  the  accldoit,  as  complained  of 
In  Its  first  assignment,  was  seaworthy,  con- 
tending by  Its  proposition  thereunder  that, 
since  the  unoontroverted  evidence  showed 
that  said  vessel  was  in  fact  seaworthy  at  the 
time  It  left  New  York,  as  well  as  at  the  time 
of  the  accident,  the  question  of  unseaworthi- 
ness thereof  was  therefore  not  an  Issuable 
fact,  for  which  reason  the  court  erred  in  sub- 
mitting it  as  an  Issue,  and  in  falling  to  give 
Its  per^ptory  charge  to  the  effect  that  the 
same  was  In  fact  seaworthy, 

[1, 21  We  differ  with  appellant  In  this  con- 
tention. While  it  la  true  that  ai^llant 
showed  that  It  held  a  certificate  from  the 
authorities  to  the  effect  that  the  vessel  was 
seaworthy  at  the  time  It  sailed,  this  was  not 
conclusive  evidence  of  the  fact,  and  there 
was  other  evidence  tending  to  show  that  the 
ship  at  the  time  It  sailed  was  not  In  fact  sea- 
worthy. There  was  no  storm  prevailing  at 
the  time  of  the  accident,  but  the  ship  was 
proceeding  slowly  In  the  regular  channel 
down  the  harbor  when  It  m^ely  grazed  the 
obstruction.  If  the  flange  had  been  properly 
attached,  we  think  it  would  not  have  been 


displaced  by  the  colUslon,  and  no  Injury  would 
have  resulted*  tiom  which  we  believe  that 
the  inference  can  be  readily  drawn  that  it 
was  In  this  condition  at  the  time  the  vessrt 
started  on  Its  Joom^,  and  tlut  an  ordinary 
inspection  would  have  ^sdosed  Its  con- 
dition. These  facts  being  tme,  the  court  did 
not  m  submitting  the  issue  to  the  Jury, 
and  refusing  the  peremptory  Instruction  re- 
quested by  a^idlant.  Under  the  eonunon 
law,  carriers  by  water  were  liable  as  In- 
surers, and  woe  not  allowed  to  «cempt 
thonselves  trom  muib  liability  by  reason  of 
clauses  Inswted  in  their  shipping  contracts. 
This  has,  howevsr,  been  greatly  modlfled  by 
the  act  of  Gbngreas  of  Fetouary  tS,  1893, 
known  as  the  "Hart^  Act"  ^  Stat  atUvge 
44(9  which  Is  as  follows,  to  wit: 

"Section  1.  That  it  shall  not  be  lawful 
for  the  manager,  agrat,  master  oe  owner  iit 
any  vessel  tnuosportlng  mmhandlse  or 
property  from  or  between  ports  of  the  Unit- 
ed States  and  for^gn  ports  to  Insert  In  any 
bill  of  lading  or  shipping  document  any 
clause,  covenant,  or  agre«nent  wber^  it, 
he  or  they  shall  be  relieved  from  liability 
for  loss  or  damage  arising  from  negligence 
fault  or  failure  in  proper  loading,  stowage, 
custody,  care  or  proper  delivery  of  any  and 
all  lawful  merchandise  or  property  com- 
mitted to  Its  or  their  charge.  Any  and  all 
words  or  clauses  of  such  import  Inserted  la 
bills  of  lading  or  shli^ng  recelpto  shall  be 
null  and  void  and  of  no  effect 

"Sea  2.  That  It  shaU  not  be  lawful  for 
any  vessel  transporting  merchandise  or  prop- 
erty from  or  between  ports  of  the  United 
States  of  America  and  foreign  ports,  her 
owner,  master,  agent  or  manager,  to  insert 
In  any  bill  of  lading  or  shipping  document 
any  covenant  or  agreement  whereby  the  obli- 
gations of  the  owner  or  owners  of  said  ves- 
sel to  exercise  due  diligence  (to)  iH'operly 
equip,  man,  provision  and  outfit  said  vessel, 
and  to  make  said  vessel  seaworthy  and  ca- 
pable of  performing  her  Intended  voyage,  or 
whereby  the  obligation  of  the  master,  officers, 
agents  or  servants  to  carefully  handle  and 
stow  her  cargo  and  to  care  for  and  properly 
deliver  same,  shall  In  any  wise  be  lessened, 
weakened  or  avoided. 

"Sec.  8.  That  if  the  owner  of  any  vess^ 
transporting  merchandise  or  property  to  or 
from  any  port  in  the  United  States  of  Amer- 
ica shall  exercise  due  diligence  to  make  the 
said  vessel  in  all  respects  seaworthy  and 
properly  manned,  equipped  and  supplied, 
neither  the  vessel,  her  owner  or  owners, 
agent  or  charterers  shall  become  or  be  held 
responsible  for  damage  or  loss  resulting 
from  faults  or  errors  In  navigation  or  in 
the  management  of  said  vessel,  nor  shall  the 
(sic)  vessti,  her  owner  or  owners,  charterers, 
agent,  or  master  be  held  liable  for  losses 
arising  from  dangers  of  the  sea  or  otli» 
navigable  watos,  acts  of  Ood  or  public  m- 
emlei^  or  the  inherent  defect  Quality  or  vioo 
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(rf  the  thing  carried,  or  from  Inmifficiracy 
ot  package  or  selzore  under  legal  prooeas* 
or  from  loss  resnlting  from  any  act  or  omla- 
Blon  of  the  shipper  or  owner  of  the  goods, 
his  agent  or  representative,  or  from  saving 
or  attempting  to  save  lUe  or  property  at  aea, 
or  from  any  derlatl<m  In  rendering  mxSi  ser- 
vlcew- 

TbiB  act  has  been  construed  by  the  Su- 
preme Oonrt  of  the  United  States  in  the  case 
of  Wnppennann  v.  Hie  Oarib  Prince,  170  U. 
S.  655,  18  Snp.  Ot.  763.  42  L.  Ed.  1181,  and 
The  CaledonU,  IfiT  U.  S.  124, 15  Snp.  Ot  687, 
38  li.  Bd.  644,  where  the  blU  of  lading  con- 
taining the  exemption  specifies  no  time,  to 
mean  that  the  exemption  from  nnseaworthi- 
ness  has  reference  to  prospective  Injuries 
which  arise  aftetr  the  vessel  has  left  the 
port,  and  does  not  relate  to  Its  condition 
while  in  port;  or.  If  It  be  shown  tliat  Ita  con- 
dition of  unseaworthiness  existed  before  go- 
It^  out  or  before  the  voyage  commenced, 
then  the  condition  in  the  bill  of  lading  in 
this  respect  does  not  apply.  See  The  Aba- 
zla  (D.  C.)  127  red.  405;  The  Caledonia, 
sapra;  and  Martin  v.  The  Southwark,  191 
U.  S.  1,  24  Sup.  CL  1,  48  U  Ed.  66. 

[3]  Nor  do  we  think  that  the  trial  court 
committed  error,  as  assigned  by  appellant, 
in  that  part  of  its  charge  wherein  It  instruct- 
ed the  jury  that  the  burden  of  proof  waa  up- 
on the  Steamship  Oompany  to  show  that 
said  ship,  upon  which  the  goods  were  car- 
ried from  New  York  to  Galveston,  was  sea- 
worthy for  the  voyage  in  contemplation, 
and  that  the  damage  to  said  goods,  if  an/, 
was  done  by  aea  water  getting  into  the  hold 
of  said  ship.  The  plaintiff  having  shown 
the  delivery  of  the  goods  to  the  initial  car- 
rier In  good  order,  and  a  delivery  by  It  to 
the  last  connecting  carrier  in  a  damaged 
condition,  a  prima  facie  case,  bo  far. as  the 
plaintiff  waa  concerned,  was  made  ont 
against  all  the  carriers,  and  the  burden  of 
proof  devolved  upon  each  and  all  of  than 
to  ahow  that  the  damage  was  not  the  result 
of  n^IIgence  on  their  part  See  H.  ft.  T. 
R.  R.  Oo.  V.  Bath,  40  Tex.  Civ.  App.  270,  90 
8.  W.  556;  M.,  K.  &  T.  Ry.  Oo.  v.  Clayton, 
84  S.  W.  10e»;  Bibb  v.  M.,  K.  A  T.  Ry.  Oo., 
37  Tex.  Civ.  App.  608,  84  S.  W.  663.  Be- 
sides this,  it  is  held  In  Martin  v.  The  Sonth- 
wark,  supra,  that  the  shipowner  having  invit- 
ed tlie  shipment  on  the  belief  existing  in  the 
minds  of  the  public  that  his  vessel  was  sea- 
worthy, of  which  the  shipper  had  no  means 
of  knowledge,  and  can  have  none,  the  burden 
ot  proof  in  this  respect  is  upon  such  owner. 

14]  niere  being  simie  evldoice  tending  to 
show  that  the  daiiiage  ms  partly  caused  by 
add  coming  In  contact  with  the  goods  while 
in  transit,  it  was  not  error  for  the  court  to 
snbmlt  a  tSuase  oorering  tbia  jdiase  of  the, 
case;  for  wbldh  mson  the  fourth  asslgn- 
ment  is  overruled. 

in  Appellant  complains  In  Its  sixth  amtga- 
nent  of  the  refusal  of  tbo  oourt  to  gtve  tts 


q>eclal  charge,  wherein  it  requested  Oie  court 
to  instruct  the  Jury  that  the  appellant  was 
not  bound,  as  matter  of  law,  to  make  the 
steamship  Denver  seaworthy  for  the  voyage 
from  New  York  to  Galveston,  but  as  to  sea- 
worthiness, was  only  required  to  exercise  due 
diligence  to  make  said  vessel  in  ail  respects 
seaworthy,  directing  them  that  If  they  be* 
lieved  from  the  evidence  that  the  appellant, 
prior  to  said  vc^age,  bad  exercised  such  dili- 
gence to  make  the  same  In  all  respects  sea- 
worthy, then  it  would  not  be  liable  for  any 
unseaworthiness,  even  though  said  vessel 
were  in  fact  not  seaworthy ;  but  the  liability 
of  said  defendant,  if  any,  in  such  event,  would 
only  be  such  as  defendant  would  be  under  in 
case  said  vessel  were  in  all  reqtecta  sea- 
worttiy.  This  contention  Is  based  upon  tlie 
third  section  of  the  Barter  Act  It  Is  con- 
tended on  the  part  of  appellees,  however,  that 
this  charge  was  properly  refused  on  the 
ground  that  the  evidence  failed  to  raise  this 
Issue;  but,  on  the  contrary,  established  the 
fact  that  appellant  had  failed  to  use  due  dili- 
gence to  ascertain  whether  said  vessel  was 
seaworthy  or  not  prior  to  the  commencement 
of  said  voyage.  A  careful  review  of  the  evi- 
dence sustains  this  contention.  Notwith- 
standing the  fact  that  appellant  shows  that 
an  Inspection  was  made  the  day  before  the. 
vessel  sailed,  still  there  was  nothing  to  show 
the  charactei'  or  kind  of  Inspection.  On  the 
contrary,  the  proof  shows  tliat  the  vessel  had 
been  In  use  since  1901,  during  which  time, 
it  seems,  it  had  been  more  than  once  In  dry 
dock,  and  the  defect  in  the  drainage  flange 
must  have  been  apparent  and  known  to  ap- 
pellant, or  by  the  exercise  of  reasonable  dili- 
gence could  have  been  known.  It  appears 
that  Instead  of  said  flange  being  riveted  with 
bolts  to  the  ship,  the  same  was  merely  close- 
ly fitted  in,  and  said  holes  covered  with  ce- 
ment; wlilch  fact  must  likewise  have  been 
known,  or  by  the  exercise  of  reasonable  dili- 
gence could  have  been  known,  to  the  ship- 
owners. The  mere  fact  that  the  certificate 
had  been  Issued  after  the  vessel  had  been 
loaded  indicates  that  the  inspection  must 
have  been  a  superficial  one,  and  could  noi 
have  extended  to  the  hull  to  which  the  flange 
should  have  been  fastened  with  rlveta.  This 
being  true,  we  think  the  evidence  did  not 
warrant  the  submission  of  this  issue,  and  the 
court  did  not  err  in  refusing  said  charge. 

[I]  The  court  refused  to  give  a  peremptory 
dia^  asked  hy  appellant  to  find  in  its  favor 
as  to  the  Ehrllch  and  Slnnock  shipment,  <hi 
the  ground  that  said  shipment  contained  ar- 
ticles of  sterling  stlvor  of  extraordinary  ni- 
ne, presoited  tm  shipment  In  a  clos^  box 
which  It  could  not  Inspect,  clalndng  exemp- 
tion tnm  liaUli^  1^  reason  ot  the  clause  In 
Its  Mil  cf  ladii%  which  aetloa  of  the  court  is 
complained  of  In  Its  seventh  assignment; 
but,  on  the  contrary,  submitted  this  as  an 
Issue  to  the  Jury,  whlcli  Is  made  the  subject 
of  the  eMEhth  ssslgnment  Tbe  UU  of  lading 
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detctibM  Oils  iliipiiient  u  "one  cs  hdw/'  and 
ocmtalned  tbe  f<fllowljig  Umltatloii :  "No  car^ 
Tier  harenoder  will  carry  or  be  liable  In  any 
way  for  any  docament,  specie  or  other  arti- 
cle of  extraordinary  toIuo  not  specially  rated 
In  the  published  elaaslflcation,  unless  a  spe- 
cial agreement  to  do  so,  and  a  Btipnlated  val* 
ne  of  the  articles  are  Indorsed  thereon." 
WhOe  It  may  be  admitted  that  there  was  tes- 
timony to  tbe  tiDTect  that  the  goods  were  of 
sterling  sUver,  Christmas  noreltiea,  etc,  and 
were  shipped  In  a  closed  box,  marked  "hard- 
ware," still,  this  charge^  we  are  Inclined  to 
believe,  was  properly  refused  for  several  rea- 
sons, as  contended  by  appellees :  In  the  first 
place,  there  Is  no  evidence  In  the  record  show- 
ing, or  tending  to  show,  that  the  shipper  fail- 
ed to  give  the  notice  required  by  law,  and,  In 
order  for  the  appellant  to  claim  the  exemp- 
tion by  reason  of  a  failure  to  give  notice,  the 
burden  would  be  upon  It  to  establish  tbe  fact 
that  no  notice  was  given ;  second,  the  feature 
presented  by  the  special  charge  Is  fully  cov- 
ered by  and  embraced  In  the  general  charge 
of  the  court  Nor  Is  It  shown  that  the  appel- 
lant-would have  refused  the  shipment  If  it 
had  known  Its  contents,  or  would  have  placed 
It  in  a  different  part  of  the  ship  from  that  In 
which  it  was  carried.  Besides,  it  Is  question- 
able whether,  under  the  law,  appellant  could 
have  thus  limited  Its  llabUlty.  See  Knott  v. 
Botany  Worsted  MiUs,  1T9  U.  S.  69,  21  Sup. 
Ct  30,  46  li.  Ed.  90;  Calderon  v.  Atlas  Steam- 
ship Co.,  170  V.  S.  272,  18  Sup.  Ct  588.  42 
L.  Ed.  1038;  Act  of  Congress,  supra. 

[7]  The  Jury  returned  a  verdict  in  behalf 
of  plalntltr  for  the  sum  of  $420.16,  together 
with  6  per  cent.  Interest  from  December  4, 
1907.  which  was  the  date  of  the  shipment 
This  Is  assigned  as  error  on  the  ground  that 
the  verdict  was  not  responsive  to  the  charge. 
The  petition  prayed  for  the  recovery  of  in- 
terest, but  the  charge  failed  to  embrace  this 
feature.  As  a  general  rule,  where  goods  are 
Intrusted  to  a  carrier  and  are  not  delivered 
according  to  contract,  the  value  of  goods, 
with  Interest  thereon  from  the  day  when  they 
should  have  been  delivered,  is  the  measure  of 
damages.  2  Sedg.  on  Damages,  94.  This 
mle  is  quoted  with  approval  In  Houston  & 
Texas  Central  R,  Co.  v.  Jackson,  62  Tex.  209. 
It  has  been  held  that  the  allowance  of  Inter- 
est was  not  an  Improper  mode  of  computing 
damages.  Bradford  v.  Mann,  1  Posey,  Unrep. 
Cas.  228.  It  has  likewise  been  held  that, 
where  the  Jnry  allowed  interest  as  damages, 
the  fact  that  they  designated  It  as  Interest, 
Instead  of  damages,  affords  no  ground  for 
reversal.  In  the  case  of  Watklns  v.  Junker, 
90  Tex.  687.  40  S.  W.  12,  where  the  court 
peremptorily  instructed  a  verdict  In  bebalf 
of  plaintiff  for  Interest,  Chief  Justice  Brown 
'said:  "It  has  been  generally  held  by  the 
courts  that  the  jnry  may  allow  interest  upon 
damages  arising  out  of  the  breech  of  a  con- 
tract made  by  a  carrier  for  the  carriage  and 
dellvoy  ot  gooda"— ctUng  H.  ft  T.  a  By.  Co. 


T.  Jadoon,  mipra;  Wolfe  Lacy,  80  Tex.  8S1; 
Bobinson  t.  TransportaUini  Co.,  4B  Iowa,  470. 
He  farther  says :  "If  Interest  be  properly  an 
elemoit  damages  tn  any  case,  then  it  Is  ao 
as  a  matter  of  law.  Whether  the  case  is 
such  that  the  law  makes  it  appllcaUte  la  a 
question  of  feet  for  the  Jury ;  but  whethOT  m 
not  it  Is  to  be  aUoved,  if  the  C&cts  exlat,  la 
a  question  of  law  that  should  not  be  left  to 
the  jury.  We  think  that  it  Is  an  Inconsisten- 
cy to  say  that  a  right  ^ists  which  a  jury 
may  or  may  not  enforce  aa  they  deem  prop- 
er ;  and  we  believe  that  practically  the  courts 
have  come  to  the  proposition  that.  In  all  cas- 
es where  the  measure  of  recovery  is  fixed  by 
the  condition  existing  at  the  time  that  the 
injury  Is  inflicted,  tbe  person  entitled  to  re- 
cover has  also  the  right  to  have  compensation 
for  the  detention  of  the  money  to  which  he 
is  entitled  by  reason  of  the  wrong  done  to 
him." 

It  would  therefore  seem  In  tbe  present  case 
that  the  Jury  having  determined  that  the  ap- 
pellee was  entitled  to  recover  the  value  of 
the  goods,  In  order  to  fully  compensate  him, 
he  was  likewise  entitled,  as  matter  of  law, 
to  recover  interest  thereon  from  tbe  date  of 
the  Injury.  This  being  true,  and  the  Jury 
having  so  found,  it  seems  to  us  that  It  is 
immaterial  whether  or  not  tbe  court  directed 
them  to  so  find;  for  whl(^  reason  we  are 
not  disposed  to  disturb  the  verdict 

The  remaining  assignments  have  been  care- 
fully considered,  but  are  regarded  as  not  well 
taken  and  are  overruled. 

Finding  no  error  in  tbe  proceedings  ot  the 
trial  court;  its  judgment  la  In  all  things  af- 
firmed. 

Affirmed. 

On  Rehearing. 

It  is.  urgently  insisted  by  appellant  In  Its 
motion  for  rehearing  that  the  court  erred 
in  holding  that  the  trial  court  did  not  com- 
mit error  In  refusing  its  special  charge  to 
the  ettect  that  if  the  jury  should  believe 
that  It  exercised  due  negligence  to  make  the 
vessel  in  all  respects  seaworthy,  then  the 
defendant  would  not  be  liable  for  any  unsea- 
worthiness thereof,  even  though  the  same 
were  in  fact  unseaworthy;  basing  Ite  con- 
tention upon  the  Barter  Act,  set  out  in  our 
original  opinion.  We  think  the  evidence  tn 
this  case  showed  that  the  Injury  to  the  goods 
resulted  from  the  latent  defects  In  the  ship, 
rendering  it  unseaworthy,  and  that  this  con- 
dition existed  before  its  departure  from  New 
York.  This  being  true,  the  charge  requested 
ought  not  to  have  been  given;  for  the  rea- 
son that  the  third  section  of  the  Barter  Act 
provides  that,  If  tbe  owner  of  the  vessel 
shall  exercise  dne  diligence  to  make  the 
same  In  all  respects  seaworthy,  etc,  then  Its 
owner  shall  not  be  recponslble  for  damages 
or  loss  resulting  from  faults  or  errors  in 
'  narlgatlMi,  or  In  tbe  managranent  of  said 
vessel,  or  for  losses  arising  from  dangers  of 
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ttie  sea,  acts  ot  Qod,  public  enemies,  or  In- 
Iwrent  defect  or  vice  In  the  thing  carrtod, 
eta  If  the  Injury  to  the  goods  had  resulted 
from  any  of  the  causes  as  designated  in  said 
section  of  the  statute,  then  aj^tellant's  con- 
tention would  have  been  correct,  end  the 
charge  requested  should  have  been  glTen. 
See  Wnppermann  t.  The  Garlb  Prince,  ITO 
U.  S.  656,  18  Sup.  Ct  763,  42  L.  Ed.  U81, 
wherein  Mr.  Justice  White,  In  discussing 
this  statute,  after  quotii^  the  third  section 
thereof,  makes  use  of  the  following  lan- 
goage:  "The  exemption  of  the  owners  or 
charterers  from  loss  resulting  from  'faults 
or  errors  in  navigation,'  or  in  the  manage- 
ment of  the  vessel,  and  for  certain  other 
designated  causes,  In  no  way  Implies  that, 
because  the  owner  is  thus  exempted  when  he 
liss  been  duly  diligent,  thereby  the  law  has 
also  relieved  him  from  the  duty  of  famish- 
ing a  seaworthy  vesseL  The  Immunity  from 
risks  of  a  described  character,  where  due 
diligence  has  been  used,  cannot  be  so  ex- 
tended as  to  cause  the  statute  to  say  that 
the  owner  when  he  has  been  duly  diligent 
Is  not  only  exempted  in  accordance  with  the 
tenor  of  the  statute  from  the  limited  and 
designated  risks  which  are  named  therein, 
but  is  also  relieved,  as  respects  every  claim 
of  every  other  description,  from  the  duty  of 
fomishlng  a  seaworthy  ship." 

In  the  instant  case,  under  the  above  hold- 
ing it  devolved,  as  we  think,  upon  appellant 
(since  the  Injuries  did  not  result  to  the 
goods  from  any  of  the  designated  causes 
which  would  render  it  exempt  under  the 
third  section  of  the  Barter  act,  the  only  sec- 
tion of  said  act  atTectlng  domestic  ship- 
ments) not  only  to  exercise  due  diligence  to 
fomlsb  a  seaworthy  vessel,  but  It  became 
Its  absolute  duty  to  do  so;  tor  wMdi  rea- 
son we  think  the  charge  was  properly  re- 
taaeO. 

[I]  It  Is  also  instated  by  appellant  In  said 
motion  tbat  the  court  erred  in  overruling  its 
seventh  asslgnmoit,  wher^  It  complained 
of  the  actlcm  of  the  trial  court  In  refoslng 
to  peremptorily  Instmct  the  Jury  to  find  In 
its  favor  as  to  the  Ehrlldi  and  Sinnock  ship- 
ment contending  that  these  goods  came 
within  the  eloaaldcatlon  ennmerated  In  ar^ 
tlele  4281  of  the  Revised  Statutes  of  the 
United  States  (XT.  S.  Comp.  St  1801,  p.  2942) ; 
sbM  dilpment  conalstlDg  of  sterling  ailver 
noveltieS)  Improperly  hilled  as  hardware. 
The  statute  referred  to  provides,  In  sub- 
stance that  If  any  shipper  at  cratain  ar- 
ticles,  which  are  spedflcally  named,  and 
among  wlddi  are  embraced  bUtw  novelties 
and  goods  manufttctored  of  ailver,  "shall 
lade  file  same  as  freie^t  or  baggage  on  any 
vesBd  without  at  the  time  giving  notice  to 
its  owner,  master  or  agoit  of  the  tnie  char^ 
acter  and  vahie  of  the  proper^  lOilpped,  and 
having  the  same  entered  igpon  the  bill  of 
lading  fho^or,  the  master  and  owner  of 
^och  TCBsel  shall  not  be  liable  as  carriers 


thereof  tn  any  form  or  manner."  We  think 
this  charge  was  properly  refused  for  two 
reasons,  if  no  other:  First,  because  we  be-, 
lleve  that  the  burden  of  proof  was  upon' 
the  appellant  under  this  statute  to  show  a 
failure  on  the  part  of  the  shipper  to  give 
the  notice  required,  and  cause  the  entry  to 
be  made  in  the  bill  of  lading;  and  there 
was  no  satisfactory  proof  showing  that  this 
bnrden  had  been  discharged  by  appellant 
So  far  as  the  record  discloses,  this  notice 
may  have  been  given  to  appellant  It  Is  true 
that  the  box  was  marked  "hardware."  It 
Is  also  true  that  the  agent  of  the  express 
company  who  delivered  the  goods  to  appel- 
lant testified  that  he  did  not  know  what  the 
box  contained,  but  he  did  not  state  that  he 
so  told  Wilson,  the  agent  of  appellant  who 
received  same,  and  the  latter  was  not  call* 
ed  as  a  witness.  The  evidence,  therefore, 
does  not  negative  the  idea  that  appellant 
may  have  received  notice  In  some  other  way. 
Appellant  pleaded  this  want  of  notice  as  a 
defense  in  avoidance  of  its  liability.  This 
being  tme,  the  burden  of  proof  devolved 
upon  it  to  show  such  want  of  notice.  Mat- 
ters of  avoidance  must  be  proven  by  the 
party  pleading  same.  See  Holloman  v. 
White,  41  Tex.  61.  "The  general  rule  Is  that 
whoever  has  the  affirmative  of  the  Issue  as 
determined  by  the  pleadings,  or,  where  there 
are  no  pleadings,  by  the  nature  of  the  In- 
vestigatlou,  .has  the  burden  of  proof.  It 
never  shifts  from  that  party,  either  in  dvU 
or  criminal  cases.  Where  a  party  erroneous- 
ly assumes  the  burden  of  proof  as  to  a  par- 
ticular allegation,  or  the  bnrden  of  evidence 
as  to  a  particular  fact  the  mistake  will  not 
be  corrected  in  tlie  Mip^te  eoart"  16  Gyc 
926B. 

[I]  "Where  a  party  has  assumed  the  bur- 
den of  proving  a  fact  he  will  not  on  appeal 
be  heard  to  say  for  the  first  time  that  the 
burden  was  on  the  other  party."  2  Cyc.  676 ; 
Stewart  t.  Onthwaite,  141  Ma  662,  44  B.  W. 
826. 

So  that,  If  In  fftct  the  burden  did  not  rest 
npon  aiwellant  still,  where  he  has  assumed 
it  in  his  i^eadlngB  in  0ie  trial  court  he  can- 
not be  heard  to  say  that  the  burdoa  Is  not 
upon  falm  upon  amwil,  as  Indicated  by  the 
authorities  Just  qooted. 

[It]  But  IrreqpecUTe  as  to  wheth^  we 
are  correct  as  to  this,  let  us  concede,  tar  the 
sake  of  argument  that  the  bnrden  of  proof 
to  show  notice  to  aH>eUant  of  the  (Aaractw 
and  value  of  the  shipment  was  on  appellee, 
and  that  he  has  failed  to  show  such  notice, 
and  therefore  that  the  aroellant  it  not  Us* 
ble  M  any  form  or  manner  at  oarrtert  as  the 
statute  indicates;  does  this,  perforce,  re- 
lieve It  of  ftU  liability  In  every  otbsx  capac- 
ity or  respect?  We  think  not  Prior  to  the 
enactment  of  the  statute  In  question,  the  de- 
fendant as  carrier,  would  have  been  liable 
to  plaintltfs  for  any  loss,  except  snch  as  was 
attributable  to  the  act  (Mt  God  m  fba  public 
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enemy.  The  statute  merely  relieves  appel- 
lant where  the  notice  Is  not  given  and  entry 
m&de  as  required  thereby  from  any  liability 
as  carrier,  bnt  does  not  attempt  to  relieve  It 
from  any  duty  to  him  as  bailee.  It  was 
not  compelled  to  rec^ve  the  package  if  the 
notice  was  not  given,  but,  having  seen  prop- 
er to  do  so  In  the  absence  of  such  notice,  did 
this  voluntary  acceptance  thereof  Impose 
upon  It  any  duty?  We  think  so.  It  thereby 
became  a  private  bailee  for  hire,  and  at  least 
owed  the  duty  to  appellee  of  exerd^ng  ordi- 
nary care  In  the  transportation  and  delivery 
of  said  goods.  Falling  In  this,  it  was  certain- 
ly liable  to  the  owner  for  negligence  result- 
ing in  loss  or  damage  to  the  shipment 

This  doctrine  is  laid  down  In  the  case  of 
Wheeler  v.  Oceanic  Steam  Navigation  Co., 
125  N.  X.  tB6,  26  N.  E.  248.  21  Am.  St  Rep. 
729,  and  cases  there  dted.  To  have  given 
the  ctaarge  would  have  had  the  eflFect  of  say- 
ing to  apptilee;  "You  have  seen  fit  to  ship 
these  goods  In  a  box  marked  hardware,  with- 
out giving  the  statutory  notice.  It  Is  tme, 
we  have  received  the  same  for  the  purpose 
of  ahipmffiit,  and  have  taken  paymmt  there- 
for, yet  we  owe  yon  no  dn^  wlutever  in  re- 
^rd  theretow  'We  can  convert  than  to  our 
own  use,  throw  them  overboard,  do  as  we 
please  with  them,  because  by  your  failure 
to  give  sncb  notice  you  have  been  penalized 
to  the  ntent  of  their  nlw  and  have  for- 
feited all  rights  therein.**  Sndi  a  construc- 
tion does  not  comport  with  honesty  or  fair 
dealing,  and  the  courts  will  not  give  such  in- 
terpretation to  a  statnte  where  it  appears 
that  tt  is  open  to  another  and  more  reason- 
able one,  and  which  will  not  defeat  Uie  ends 
of  justice ;  but  would  seemingly  accord  with 
the  purpose  and  object  of  the  lawmakers. 
We  think  that  Congress  merely  intended  to 
relieve  shipowners,  under  such  drcomstanc- 
es,  of  liability  as  common  carriers,  leavii^ 
untouched  their  liability  as  bailees.  B<^ 
having  received  the  goods  tor  transportation, 
appellant,  as  bailee  for  hire,  was  required  to 
exercise  ordinary  care  to  safely  transport 
and  deliver  same.  A  failure  to  do  so  would 
constitute  negligence,  for  which  It  would  be 
responsible  In  damages. 

[Ill  The  box  containing  the  goods,  as  the 
evidence  shows,  was  received  by  appellant  In 
good  order.  Some  of  Its  contents  were  lost 
and  those  delivered  were  worthless.  This 
made  a  prima  fade  case  against  appellant 
tor  which  it  must  excuse  Itself  (see  Hull 
V.  Chicago  Ry.  Co.,  41  Minn.  510,  48  N.  W. 
391,  5  L.  R.  A.  687, 16  Am.  St.  Rep.  722);  for 
the  delivery  of  the  goods  at  point  of  destina- 
tion in  good  condition  is  necessary  to  relieve 
the  carrier  as  such.  Scheu  v.  Benedict  116 
N.  T.  510.  22  N.  B.  1073.  15  Am.  St  Rep. 
426.  Nondelivery  by  the  carrier  Is  prima 
facie  evidence  of  want  of  ordinary  care,  and 
casts  upon  him  the  burden  of  proof.  Shenk 
V.  Philadelphia  S.  P.  Co.,  60  Pa.  109, 100  Am. 


Dec.  541 ;  Tardos  v.  The  Toulon,  14  I^.  Ann. 
429,  74  Am.  Dec  435i  This  b^g  true,  un- 
der the  evidence  an  Issue  was  left  for  the 
determination  ot  the  jury.  Wherefore  it 
would  have  been  error  to  have  given  the 
peremptory  charge  requested. 

The  motion  for  rehearing  Is  therefore  over- 
ruled. 


EIBBT  LUMBER  CO.  et  at  T.  CUN- 
NINGHAM. 
(Court  of  Olvil  Appeals  of  Tezaa  Oalveaton. 
Feb.  12,  1918.) 

1.  Rbceivkbs  Q  146*)— TEBUiNATioir  or  Ra- 

CBIVRSSHIP— LlABILITV  OP  OWNBR. 

Under  Rev.  St  1895,  art.  1472  et  seg.,  re- 
lating to  the  application  of  funds  in  the  hands 
of  ft  receiver  and  the  llaMlity  of  property  after 
redelivery,  etc,  the  owner  will  not  oe  responsible 
for  liabilitiei  for  personal  injuries  incurred  by 
the  receiver,  upon  the  redelivery  of  the  prop- 
erty without  Bale,  unless  the  property  is  equal 
in  value  to  the  claim,  or  the  amount  of  such 
liabilities  have  been  imposed  on  the  owner  by 
the  decree  for  return  as  a  condition  thereof. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Cent  Dig.  H  253-266;  Dec  Dig.  |  146.*} 

2.  OouBTs  (S  36S*>— Federal  .Coubts— Ap- 
FUCATiON  or  State  Statute. 

Rev.  St  1896,  art.  1472  et  seq.,  relating 
to  the  application  of  funds  In  the  hands  of  a 
receive^  etc,  does  not  apply  to  a  receivership 
In  a  federal  court  In  so  far  as  it  provides  rules 
of  procedure,  or  limits  the  effect  of  Judgments 
of  such  courts. 

[EA.  Note.— For  other  cases,  see  Conrtm,  Cent 
Dig.  S!  939-949;  Dec.  Dig.  {  363.*] 

5.  Bkcbivebs  (I  146*)— Retubn  or  Pbopbbtt 

■-LlABIUTr  or  OwifXB— FEDBaiX  IteCBIVEl^ 
SHIP. 

To  make  a  corporation  liable  for  injuries 
to  an  employ^  while  the  property  was  in  the 
hands  of  a  receiver  appointed  by  a  federal  court, 
it  must  be  shown  that  the  receivership  has  been 
terminated  and  the  property  returned  to  the 
corporation  with  such  liability  imposed  upon  It 
by  the  decree  as  a  coudition  to  receiving  it,  or 
that  it  has  assumed  such  liability,  or  that  the 
revenues  were  expended  1^  the  remver  in  be^ 
terments. 

[Ed.  NotSir-E>nr  other  cases,  see  Receiver^ 
Cent.  Dig.  ii  26a-256;  Dec  Dig.  {  146.*] 

4.  Appeal  and  Ebbob  (fi  187*}— Objectioit 
Below  ~  Necessit7— MiajozNDKB  of  Fab- 
ties. 

Where  mi^tdnder  of  defendants  is  not 
pleaded,  it  cannot  be  urged  on  appeaL 

[EML  Note.— For  other  cases,  see  Appeal  and 
Krror,  Cent  TXg.  H  1181-1189;  Dec  Dig.  | 
187.*) 

6.  Pleading  (|  290*)— Appointment  —  Pbo- 
cEEDiNGs  Against  Owneb  —  VmnKD 
Pleadings. 

Rev.  St  1805.  art  1265,  requiring  the  an- 
swer setting  up  certain  matters  to  be  verified, 
does  not  sppl;  to  an  action  ofcainst  an  owner 
of  property  for  Injuries  received  while  it  wss  ia. 
the  hands  of  a  reneiver.  so  as  to  require  the  dis- 
charge of  a  receiver  to  be  denied  under  oath 
or  stand  admitted,  the  statnte  not  mentioning 
such  a  case. 

[Ed.  Note.— For  other  cases,  see  Plesdinc. 
Cent  Dig.  H  809-868.  886M  ;  Dec  Dig.  {  290.*J 
6.  BECEiTEBa  <|  16B*>— AcnoNB  Against— 

DiSCHABGE. 

A  suit  cannot  be  maintained  against  re- 
ceivers Id  their  representative  capacity  after 
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tita  ban  been  diecharied,  and  the  propetrty  re* 
deli  Tend  according  to  order  of  the  court. 

[Bd.  Mote.— For  other  caaea,  aee  Beoeivers, 
CenL  Dig.  H  321,  822;  DeoDIg.  1  16a*} 

7.  Seceitkbb  a  183*}— GinsBAL  Denial— 
EvTEcr. 

A  general  denial  pleaded  in  an  action  for 
pervooal  iiUories  while  defendant  lumber  com- 
pany was  in  the  bands  of  a  receiver  would  put 
In  isBoe  the  appointment  of  a  receiver. 

[Ed.  Note.— For  other  cases,  ese  Beceivers, 
Cent  Dig.  H  361-866;  Dec  Dig.  $  18S.*] 

&  Tbial  (I  148*)~JnaT  QtncBTioK. 

A  qneetion  of  fact  was  for  the  jury,  where 
the  endence  thereon  wae  conflicting. 

[Ed.  Note.— For  other  casea,  see  Trial,  Cent 
Wit.  «  342,  348;  Dec.  EHgTl  143.*} 

0.  Uastek  and  Ssbtant  (S  276*)— Imjdbie0— 

SUFFICONCT    or  BTIDBNCB   —  PBOXIUAIS 

Cause. 

Evidence  in  an  employe's  action  for  In- 
juries by  the  derailment  of  the  logging  train  on 
which  plaintiff  wae  riding  held  to  sustain  a 
finding  that  a  defective  condition  of  the  car 
which  resulted  in  a  lowering  of  the  sand  board, 
end  permitted  it  to  strike  a  stake  driven  in  the 
track,  was  a  proximate  cause  of  the  accident 

IE}d.  Note.— For  oilier  casea,  aee  Maater  and 
Servant,  Cent  Dig.  H  eOOTSsZ,  954.  960^  970, 
976;  D^  Dig.  |SP7e.*J 

10.  HaBTKB  and  SniTANT  (I  276*>— INJUBIEB 

— Pboxihaxb  Oaubb— SumonEiiOT  or  IDvz- 

DKNCE. 

Evidence  in  an  action  for  injuries  to  an 
employ^  by  the  derailment  of  a  logging  train 
by  striking  a  wooden  stake  in  the  tra»  held 
to  show  that  the  failure  to  keep  a  proper  look- 
out or  to  liave  a  headlight  on  the  engine  or  a 
light  on  tiie  end  of  the  car  waa  not  a  proxi- 
mate cause  of  the  acddent 

[EJd.  Note.— For  other  cases,  see  Haeter  and 
Servant  Cent  Dig.  «  950-9S2.  864,  909,  970, 
9:6;  Dec  Dig.  |  27&*3 

11.  Tbux  a  2B2*>—lN8tBncnoNB— Issues. 

Instmctiona  in  a  eervant's  action  for  ptsr- 
sonal  injuries  should  not  have  submitted 
grounds  of  negligence  which  could  not  under  the 
evidence,  have  proximately  caused  the  Injuries. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  H  GOe.  596-612;  Dec  Dig.  |  2t^*I 

12.  Apfeai,  and  EbaoB  (|  1066*)— HaXHZJHBB 

E^RBOB— iRSIBUCnONS. 

In  an  action  for  injuries  by  the  derailment 
of  a  logging  train  by  striking  a  wooden  stake 
in  the  track,  error  In  submitung  as  grounds  of 
negligence  failure  to  keep  a  proper  lookout,  and 
iD  not  having  a  lieadlight  or  a  ugbt  on  the  end 
of  the  car,  when  the  only  ground  of  negligence 
which  the  evidence  showed  coold  have  proxi- 
mately caused  the  injury  was  in  permitting  a 
defective  condition  in  the  car  so  as  to  permit  it 
to  strike  the  stake,  cannot  be  said  not  to  have 
preiadiced  defendant 

[Ed.  Note.— For  other  caaai,  see  Aitpeal  and 
Error,  Cent  IMg.  i  4220 ;  De&  Dig.  |  1066.*] 

13.  NXOUOKNCB  (S  66*>— iNJUBns  — "Pboxi- 

KATK  CACSE." 

A  proximate  cause  of  an  accident  Is  tliat 
which  in  a  natural  and  continuous  teqnence, 
unbroken  by  any  new  independent  cause,  pro- 
duces the  event,  and  without  which  the  injury 
would  not  have  happened,  and  from  whidi  it 
could  reasonably,  and  shonld.  have  been  antic- 
ipated that  injury  would  result  aa  a  natural  and 
probsUe  consequence  under  the  circumstances 
(citing  6  Words  ft  Phrases,  pp.  5768,  5760). 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  H  60.  70;  Dea  Dig.  f  56.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  8.  pk  7771.] 


14.  HASTBB  AND  SXBVANT  <|  296*)— iNnHOBS 
—  IkSTBUCTIONB  —  CONTBIBUTOBT  NBQLI- 
OENCE. 

An  instruction  tliat  an  employe's  contribu- 
tory negligence  must  have  caused  the  injury  in 
order  to  l>ar  recovery,  instead  of  chargiiDg  that 
it  most  liave  "caused  or  contributed"  to  the 
injury,  was  erroneous. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Gent  Dig.  iS  118(>-1194 ;  Dec  Dig.  i 
296.*] 

15.  Ha«ieb  and  Sxbvahi  (|  296*)— Innsuo- 

TIONS— AmjCATION  TO  CASE. 

The  court  should  have  fnstmcted  upon  the 
concrete  facts  claimed  to  constitute  contributory 
negligence  by  an  employ^,  if  the  evidence  raised 
the  issue,  and  not  merely  liave  instmcted  gener- 
ally on  the  question  of  contributory  negUgence. 

[Ed.  Note- For  other  cases,  see  Master  and 
Swvun^  Gent  IMg:  ||  1180-llM;  Dee  IMg. 

16i  MaSTEB  and  SBBVANT  (I  288*)— INJUBDBS 
— JUBT  QraSTION— AsaUKED  BiBK. 

Evidence  in  an  action  for  injuries  to  an  em- 
ploy6  by  the  derailment  of  a  kw^ng  train  by 
striking  a  woodui  stak&  cansea  by  a  defect 
in  the  car  so  as  to  let  oowb  a  part  of  it  far 
enough  to  strike  the  stake,  kM  not  to  i&lse  the 
issue  of  assumed  risk. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §i  1005,  1068-1068;  D^. 
Dig.  S  288.*! 

17.  Appial  and  Ebsob  (I  848*)— Review- 
Qltestions  Not  Necbbsabt  roB  Decision. 
Where  the  judgment  must  be  reversed  and 

remanded  for  new  trial  on  other  grounds,  the 

qnestioa  whether  the  recovery  was  excessive 

will  not  be  considered. 
(Od.  Note.— For  other  ease^  see  Appeal  and 

Emr^  Ceht  Dig.  H  S381-3S41;  Dec  Dig.  { 

Appeal  from  District  Court,  Hardin  Coan- 
tj;  Lk  B.  Hightower,  Jadge. 

Aetkm  by  B.  XL  Cmudngham  against  the 
Klrby  Lnmbw  Conq^ny  and  otbera.  From  a 
judgment  Cor  plalntlfl,  defendants  nppeal. 
Reversed  and  remanded. 

Singleton  ft  Nail,  of  Kountze,  and  Andrews, 
Ball  ft  Streetman,  of  Houston,  for  appellants. 
W.  D.  Gordon,  of  Beaumont,  and  John  U 
Lttfte,  of  Konnti^  for  appdlee. 

BBQSB,  J.  On  April  16,  1009,  B.  B.  Cun- 
ningham instituted  salt  against  J.  S.  Rice 
and  Cecil  Lyons,  as  receivers  of  the  Klrby 
Lumber  Company,  to  recover  damages  for 
personal  Injuries  alleged  to  have  been  sus- 
tained by  him  while  engaged  In  the  discharge 
of  his  duties  aa  an  ^ploy6  of  the  receivers 
by  reason  of  their  negligence  In  vaxions  par- 
ttcuiars  set  ont  In  the  petition.  It  was  al- 
leged that  the  Klrby  Lumber  Company  was 
at  the  time  of  the  injury,  and  at  the  date  of 
filing  of  the  suit,  in  the  bands  of  recovers, 
and  the  injuries  were  sustained  while  plain- 
tiff was  In  their  employment  Prayer  was 
that  the  receivers  and  the  Lnmb^  Company 
"through  them"  be  cited,  and  for  Judgment 
against  "the  receivers  In  their  capacity  as 
Budi,  and  tbe  Klrby  Lumber  Company  for 
whom  the  receivers  are  acting."  A  first 
amwded  petition  was  filed  July  24,  1900, 
against  the  receivers  by  name  and  also  the 


Vor  other  cases  ess  same  topie  and  sectloa  NUHBBR  la  Dec  Die  ft  Am.  Dig.  Kay-Ne.  Series  ft  Rep'r  Indasss 
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Lamber  Company,  In  which  It  was  alleged 
that  at  the  time  of  the  Institution  of  the 
suit  the  business  of  the  Lumber  Company 
was  in  the  management  and  coutrol  of  said 
receivers,  under  the  general  direction  of  the 
Judge  of  the  United  States  court  at  Houston, 
Tex.,  and  that  since,  to  wit,  on  or  about 
July,  1909,  "the  recelversbip  was  closed,  the 
receivers  discharged,  and  the  business  and 
management  of  said  Klrby  Lumber  Company 
fully  discharged  by  the  honorable  United 
States  court,  where  the  same  was  pending 
and  Its  management  and  control  surrendered 
to  its  president,  John  H.  Kirby,  and  the  said 
Eirby  Is  now  acting  as  pr^ldent,  and  con- 
ducting the  business  of  said  company,  and 
said  company  is  now  a  proper  and  necessary 
party  to  this  suit"  On  September  27,  1909, 
Rice  and  Lyons  answered  as  receivers  as 
aforesaid.  The  Eirby  Lumber  Company  also 
filed  answer  on  September  27th.  Plaintiff  fil- 
ed a  second,  third,  and  also  a  fourth  amend- 
ed original  petition.  Each  of  tbese  amended 
petitions  contained  substantially  the  same  al- 
legations as  to  the  receivers  and  the  receiv- 
ership. The  case  went  to  trial  on  the  fourth 
amended  petition  of  plalntUI,  and  the  second 
amended  Joint  answer  of  Rice  and  Lyons  and 
the  Klrby  Lumber  Company.  A  trial  with  a 
the  assistance  of  a  Jury  resulted  In  a  verdict 
and  judgment  for  plaintiflf  for  $20,000  against 
the  KJrby  Lumber  Company,  and  also  against 
J.  S.  Rice  and  Cecil  'A.  Lyons  as  receivers, 
and  the  amount  "Is  fixed  and  ratabllshed  as 
a  Hen  and  charge  against  the  corporate  as- 
sets of  the  Eirby  Lumber  Company  under 
thdr  control  and  charge  as  recovers."  Rice 
and  Lyons  were  Individually  discharged,  and 
no  personal  Judgment  rendered  against  them. 
From  tbis  Judgment,  their  motion  for  a  new 
trial  being  overruled,  defendants  all  appeal. 

The  gist  of  the  action  Is  that  while  in  the 
employment  of  said  receivers,  and  while  be 
was  being  carried  from  his  place  of  work  in 
the  woods  to  his  home  upon  a  flat  car  bdh^ 
pushed  by  an  engine  backwards,  the  car  was 
derailed,  and  In  consequence  thereof  plaintiff 
waa  injured.  The  accident  was  alleged  to 
have  been  caused  by  the  n^ligence  of  said 
receivers  In  providing  for  the  transportation 
of  plaintiff  a  car  whidi  was  alleged  to  have 
been  d^ectlve  in  various  particulars,  in  fall< 
Ing  to  have  a  person  keep  a  lookout,  in  fail- 
ing to  have  a  light  on  the  car,  in  placing,  or 
allowing  to  remain,  on  the  track  the  <^tnic- 
tlon  which  caiwed  the  Iiijui7>  and  foiling  to 
dlsoover  and  remove  the  same.  Tlie  undis- 
puted evidence  indicates  that  the  car  was  de- 
railed In  consequence  of  striking  a  sti<4c  of 
wood  about  two  and  a  half  feet  long  found, 
after  the  acddakt;  stock  up  In  between  the 
ties,  and  so  driven  in  the  grouid  that,  when 
found,  it  projected  above  the  ground  about 
six  inches,  and  above  the  rail  abont  two  or 
three  Inches.  The  plaintiff  and  several  oth- 
ers had  been  working  as  a  loading  gang  at 
ttie  end  of  a  spur  mnnli^  out  from  the  main 


line,  of  '  defendant's  railroad.  The  engine 
went  oat  on  this  spur  and  brought  these  men 
to  the  main  line,  and  then  backed  down  to 
another  spur  running  into  the  woods  for  the 
purpose  of  getting  several  other  m^  and  the 
tool  car  In  question.  At  this  point  on  the 
main  line  plaintiff  and  the  others  with  him 
got  off  and  waited  until  the  ^iglne  backed 
up  to  the  end  of  the  spur  where  It  hooked 
onto  the  tool  car  and  brought  It  with  the 
steel  gang  back  to  the  main  line.  There  plain- 
tiff and  the  others,  except  two,  who  had  in 
tbe  meantime  walked  up  to  where  the  ca- 
boose was,  got  on  the  tool  car,  and  the  en- 
gine, tender,  and  tool  car  backing,  started 
up  the  track  to  the  corral  to  get  the  caboose, 
about  400  yards  away.  The  time  was  about 
6:30  o'cIocdE  p.  UL,  November  16th,  and  it  was 
Just  about  dark,  or  nearly  bo.  The  engine 
and  car  had  not  proceeded  more  than  80  or 
40  yards,  and  was  going  about  6  miles  an 
hour,  when  It  suddenly  struck  an  obstruction, 
and  was  thrown  violently  off  of  and  across 
tbe  trade.  The  men  were  all  thrown  off,  and 
several  of  them,  among  the  others  plaintiff, 
were  seriously  Injured.  After  the  acddent, 
the  piece  of  wood  referred  to  waa  found  Im- 
bedded In  the  ground,  slanting  In  the  direc- 
tion of  the  car.  There  were  only  tbe  engi- 
neer and  fireman  In  charge  of  tbe  train,  both 
In  the  cab  of  the  engine.  There  was  some 
evidence  that  tbe  men  had  a  small  flre  on  a 
shovel,  or  something  of  that  Idod,  on  the  car, 
but  there  was  no  other  light  The  car  was  a 
small  flat  car  about  12  feet  square.  The 
above  facts  are  shown  by  the  undisputed  evi- 
dence. There  was  evidence  which  tended  to 
show  that  the  brasses  and  wedge  over  the 
Journal  of  the  axles  of  the  car  were  worn 
and  broken,  causing  the  car  and  the  aand 
board  to  drop  down  about  1%  Inches  or  prob- 
ably 2  Inches,  which  would  have  thrown  it 
about  2  Inches  above  the  rail,  when,  but  for 
the  defect,  it  would  have  been  4  Inches,  and 
that  the  obstruction  referred  to  struck  the 
sand  board  and  derailed  tlie  car.  The  evi- 
dence does  not  satisfactorily  account  for  the 
presence  of  the  stick  of  wood  driven  up  In 
tbe  track,  whether  it  was  driven  in  tbe 
ground  b^re,  or  whether  it  was  lying  on 
the  ground,  or  fell  from  tbe  car  while  In  mo- 
tion, and  In  some  totally  nnaccountaUe  way 
was  turned  np  and  driven  In  the  ground  by 
the  Impact  of  the  car,  is  left  to  conJectoreL 

One  of  the  grounds  nrged  by  appelant,  tbe 
Eirby  Lumber  Company,  for  a  new  trial  was 
"Because  the  evidence  and  Judgment  are  un- 
supported by  tbe  evidence  in  the  case.  In  that 
there  was  no  evidence  that  Cecil  A.  Lyons 
and  J.  S.  Rlc^  as  receivers  of  the  Elrt>y 
Lumber  Company,  had  been  discharged,  or 
that  any  property  of  tbe  Ktehy  Lombw  Oom- 
pany  In  the  control  of  said  receivers  bad  ever 
been  redelivered  to  the  Eirby  Lumber  Com- 
pany, or  that  the  property  In  the  cpntrol  of 
said  receivers  had  been  turned  back  to  tbe 
Klrby  Lumber  Company  without  sale,  ex  that 
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BAld  rectfven  or  any  recelven  bad  mate  any 
betterments  or  ImproTements  upon  tbe  prop- 
erty  In  tbelr  charge  or  In  respect  tbereto.  or 
that  there  «ere.an7  earnings  of  the  reeelrer- 
shlp,  or  that  any  earnings  of  tbe  reoelverSblp 
had  been  applied  diverted  to  the  better- 
moit  and  improvement  ct  the  property  of 
the  Klrby  Lnmber  Company.  In  control  of 
such  reoelTeTs,  or  that  the  klrt^  Lnmbor 
Company  had  in  any  manner  been  charged 
with,  or  assumed  liability  for,  tbe  acts  of 
Cedl  A.  Ijron  and  J.  6.  Bice,  as  reoetrers,  or 
that  any  facts  e^dsted  by  reason  of  which 
the  Kirt»y  Lmnbw  Company  was  liable  for 
the  acts  of  recelTers  of  the  Cfticnlt  Court  of 
the  United  States  in  control  of  its  propec^ 
ties." 

It  was  alleged  in  the  petition  that  appel- 
lee was  In  the  employment  of  J.  8.  Bice  and 
Cecil  A.  Lyon  -as  receivers  of  tbe  Kirby  Lum- 
ber Cominny  at  tbe  time  of  the  accident,  and 
that  said  receivers  were  in  charge  and  carry- 
ing on  the  business  of  said  Lumber  Company 
under  tbe  order  of  the  United  States  court 
at  Houston  (meaning  the  Oticuit  Court  of 
the  United  States  for  the  Southern  IHstrict 
of  Texas)  at  tbe  time  of  the  accident  and 
of  the  institution  of  the  suit,  and  that  since 
tbe  instltntlon  of  the  suit  tbe  receivers  bad 
been  dlachan^  and  the  business  and  man- 
agement of  the  Lumber  Company  turned  over 
to  its  president.  Appellee  testlfled:  "On  No- 
vemter  16,  1908  (the  date  of  the  acddent).  I 
was  living  at  Fnqoa,  running  a  steam  loader 
for  the  Kirby  Lnmber  Company.  The  Klrby 
Lnmber  Company  was  then  in  the  bands  of  a 
receiver."  With  this  reference,  the  evidence, 
so  far  as  the  record  d^oses,  tabes  leave  of 
the  receivership.  Without  this  evidence  the 
allegations  of  the  petition  bound  appellee 
band  and  foot  to  the  facts  that  he  received 
his  injuries  while  in  the  service  of  the  re- 
ceivers and  through  their  negligence,  or  that 
of  their  servants  and  agents.  This  essential 
foct  is  not  affected  by  the  testimony  of  tbe 
witnesses,  evidently  coemploy^  of  appellee, 
referred  to  in  appellant's  brief,  that  they 
were  working  for  the  Kirby  Lnmber  Com- 
pany. If  appellee  had  so  testified  for  him- 
self; it  would  have  been  a  fatal  variance  be- 
tween tbe  allegations  and  the  proof. 

[1  ]  This  imposed  no  liability  upon  the  Lum- 
ber Company.  34  Oyc.  338;  Railway  Co.  v. 
Adams,  78  Tex.  372,  14  8.  W.  666,  22  Am. 
St.  Rep.  66;  Railway  Go.  v.  McFadden,  89 
Tex.  138,  33  S.  W.  853;  Ryan  v.  Hays,  62 
Tex.  42.  If  it  be  conceded  that  the  act  of 
1880  (R.  S.  art.  1472  et  seg.)  applies  to  a 
receivership  In  a  federal  court,  Id  order  to 
make  tbe  Lumber  Company  liable  in  the 
present  case  it  would  be  necessary  to  al- 
I^  and  prove  that  the  receiw  had  been 
diacharged  and  the  property  of  the  company 
redelivered  to  it,  and  either  that  such  prop- 
er^ was  equal  in  value  to  the  amount  of 
plaintiff's  claim,  or  that  the  payment  of  such 
claim  had  been  made  a  condition  of  such 


redelivery  of  the  pn^ierty  })j  the  decree  of, 
the  court  terminating  the  receiverships  WO' 
do  not  think  it  was  intended  by  the  statute 
that  the  reacquisiUon  of  its  property  without 
sale  on  the  termination  of  the  receivership 
should  render  the  owner  req?oualble  for  all 
liabilities  Incurred  by  the  receivers,  regard- 
less of  the  value  of  such  property,  or  tbe 
amount  of  such  llaMllties.  Hallway  Go.  t. 
Wylie,  88  8.  W.  773.  Independently  of  this 
statute,  the  rule  seems  to  be  established  that 
the  owner  receiving  back  bis  property  with- 
out sale  can  only  be  made  responsible  tor 
the  liabilities  incurred  by  tbe  receiver  when 
It  is  shown  that  the  revenues  of  the  proi^ 
er^  while  In  tbe  hands  of  tbe  receiver  bad 
been  expended  In  betterments.  84  Cya  339. 

[2]  It  seems  to  be  settled  in  this  state 
that  the  statute  referred  to  has  no  apidlca- 
tlon  to  a  receivership  In  a  federal  court,  in 
80  for  as  the  statute  provides  rules  of  proce- 
dure or  limits  the  effect  of  Judgments  of 
sndi  courts.  Fordyce  v.  Da  Bose,  87  Tex. 
78,  26  8.  W.  lOSO;  BaUway  Co.  v.  HcFadden, 
82  8.  W.  22 ;  Bank  t.  £wlng,  ICS  Fed  194. 
43  C.  a  A.  ISO:  Trust  Co.  v.'  Ballway  Ca^ 
107  red.  820.  46  G.  a  A.  30S.  It  was  held  in 
H..  K.  &  T.  By.  Ga  t.  Wood,  62  S.  W.  94, 
that  the  statute  has  no  application  to  fed- 
eral receiverships,  and  aa  a  coDseqnence  that 
"tbe  liability  of  the  railway  company  for  an 
Injury  done  while  the  road  was  being  oper- 
ated by  a  receiver  appointed  by  a  federal 
court  can  exist  only  upon  the  defendant's 
assumption  of  responsibility  for  the  acts  of 
the  receiver  or  upon  a  liability  imposed  on 
them  by  decree  of  the  federal  court  upon 
the  termination  of  the  receivership,  or  upon 
the  theory  of  betterments  during  tbe  receiv- 
ership"— citing  Railway  Co.  v.  McFadden, 
80  Tex.  146,  33  S.  W.  863.  To  the  same  ef- 
fect In  substance  Is*  the  holding  of  this  court 
in  Dillingham  v.  Kelly,  8  Tex.  Civ.  A.p&.  113, 
27  S.  W.  806. 

[3]  As  an  original  question  we  would  have 
been  inclined  to  hold  that,  if  there  was  noth- 
ing in  the  order  of  the  federal  court  in- 
consistent with  the  Imposition  of  liability 
upon  the  owner,  upon  the  return  of  the  prop- 
erty to  him  without  sale,  even  without  bet- 
terments made,  the  rule  of  the  statute  would 
apply,  but  the  question  seems  to  have  been 
decided  otherwise,  at  least  by  this  court  and 
that  of  the  Fourth  district,  and  we  there- 
fore feel  constrained  to  hold  that  In  the 
present  case,  In  order  to  moke  the  Lumber 
Cbmpany  liable.  It  should  be  alleged  and 
proved  that  the  receivership  had  been  ter- 
minated and  its  pro[>erty  returned  to  it,  and 
either  that  it  had  assumed  responsibility  or 
that  liability  had  been  imposed  upon  It  as  a 
condition  of  receiving  back  the  property  by 
the  decree  of  the  federal  court,  or  that  the 
revenues  had  been  expended  by  the  receiver 
in  betterments  to  the  proper^.  It  Is  not 
necessary  to  go  so  far  In  deddhig  this  ap- 
peal Inasmuch  as  the  proof  was  lacking  in 
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ererj  one  of  the  partlcnlars  set  out  in  the 
motion  for  a  new  trial  and  h^vlnbefore  Quot- 
ed. We  have,  however,  thought  it  best  to 
state  the  rule  fully  In  view  of  another  trial. 

[4, 1]  There  Is  no  question  of  misjoinder 
of  parties,  which  was  not  pleaded  as  con- 
traded  by  appellee,  nor  do  the  provisions  of 
article  1265.  R.  S.,  requiring  certain  pleas 
to  be  awom  to,  have  any  application.  So 
far  as  tlila  assignment  of  error  ia  concerned, 
it  Is  simply  a  case  of  failnte  to  establish 
certain  fticts  essaitlal  to  a  recovery  against 
the  Kirby  Lumber  Company.  The  assignment 
must  be  sustained. 

Tlie  succeeding  assignments  of  error  up 
to  and  taicluding  the  ninth  present  the  same 
qoestions  as  to  each  particular  in  which 
there  was  a  fkllure  of  evidence,  and  must  all 
tie  snstained. 

IteUng  up  here  the  brief  of  Bloe  and  Lyon 
as  reeelvwii  their  first  asdgnment  that  the 
verdict  and  jadgmmt  against  tban  are  not 
supported  1^  the  pleadings,  because  they  are 
swd  Individually  and  not  as  receivers,  must 
be  overruled.  The  record  does  not  support 
the  assignment. 

Vndee  their  second  assignment  of  error, 
tlie  receivers  complain  of  the  Judgment  on 
the  ground  that,  as  It  had  teea  alleged  that 
the  rec^vership  had  teem  closed  and  the 
receivers  discharged,  there  was  no  basis  in 
the  pleadings  tor  a  Jnogment  against  them. 
As  there  was  no  Judgment  against  the  re- 
ceivers indlvianally,  but  they  were  expressly 
discharged  from  personal  liability,  the  Judg- 
ment as  It  affects  them  behig  only  to  es- 
tablish a  lien  on  any  property  in  their  hands 
belonging  to  the  Lumb^  Oompany,  it  would 
seem  that  this  part  of  the  Judgment  ts  a 
mere  bmtum  fiilmen,  unless  in  fact,  after 
the  termination  of  the  rec^vwship,  the  dls- 
diarge  of  titie  recovers,  and  tbm  ddivery  of 
the  "business  management  and  control'*  of 
the  Lnmber  Oompany  to  its  president,  there 
should  remain,  by  some  exttaoMlnary  anom- 
aly, Bonw  of  the  property  of  the  company 
In  the  hands  of  Rice  and  I^on  as  recovers. 
This  could  hardly  he  as  their  character  as 
receivers  has  been  effectually  terminated  by 
the  decree,  as  alleged  in  the  petition. 

[1]  It  has  been  held  that  a  suit  against 
receivers  In  their  representative  capacity  can- 
not be  maintained  after  they  had  been  dis- 
charged, and  the  property  delivered  over  ac- 
cording to  the  orders  of  the  court.  Receiv- 
ers v.  Da  Bose,  87  Tex.  82,  26  S.  W.  1050; 
Brown  v.  Gay,  76  Tex.  446,  13  S.  W,  472; 
Rjan  V.  Hays,  62  Tex,  47;  Railway  Co.  v. 
Dorough,  72  Tex.  Ill,  10  8.  W.  711;  Beach 
on  Receivers,  |  720  ;  34  Cyc.  481. 

[7]  It  Is  further  to  be  said  that  there  was 
no  evidence  that  Rice  and  I^on  had  ever 
been  appointed  receivers.  The  auctions  of 
the  plaintiff's  petition  did  not  establish  this 
tact  in  his  favor.  Tills  was  a  fact  to  be  es- 
tablished before  the  court  could  predicate 
any  action  upon  the  tact  of  receivership. 


None  of  tile  several  subdivisions  of  article 
1265,  B.  S.,  required  that  the  appohatment, 
when  alleged,  must  be  denied  under  oath. 
The  general  denial  put  this  in  issue.  Bail- 
way  Co.  T.  Dorough,  supra.  The  third  as- 
signment of  error  of  the  receivers  farther 
complains  of  the  Judgment  against  them  for 
the  entire  ItuA.  of  evidence  as  to  the  reoeiver- 
shlp  seems  well  taken.  This  Indndes  the 
]&Qb.  of  evidence  that  aH»eUee  was  at  the 
time  of  his  injuries  in  the  employ  of  J.  S. 
Rice  and  Cecil  A.  Lyon  as  recovers  of  the 
Kirby  Lumber  Company. 

The  rarors  here  pointed  oat  are  not  In  any 
proper  sense  technical  errors.  Reduced  to 
their  Isst  analysts,  they  present  i^ply  a 
case  where  certain  facts,  essential  to  a  re- 
covery by  appellee,  wen  not  attempted  to  be 
proven. 

This  brings  us  to  the  several  assignments  of 
error  of  all  the  appellants  attacking  the  ver- 
dict and  Judgment  for  errors  in  giving  and 
refusing  charges,  and  upon  the  merits,  for 
insufltelency  of  the  evidence 

There  was  evidence  tending  to  show,  and 
sufficient  for  that  purpose^  It  true,  that  the 
iHrassea  and  wedges  over  the  Journal  of  the 
axle  of  the  car  on  which  appellee  was  riding, 
and  upon  wliich  In  fact  the  w^ht  ot  the  car 
rested,  were  so  worn  and  defective  that  they 
had  fallen  off  to  one  side  of  the  Journal  In 
the  box,  the  general  ^ect  of  whhA  was  to 
lower  the  car,  and  with  It  the  sand  board  at- 
tached to  the  car  underneath.  This  sand 
board,  when  these  brasses  and  wedges  were 
hi  good  otdet,  was  aboat  four  inches  above 
the  rail,  but  In  the  detMtive  condition  of 
this  apparatus,  as  testified  to  some  of  the 
witnesses,  the  sand  board  was  lowered  about 
1%,  or  possibly  2,  Inches.  It  is  deer  that  the 
result  of  this  defect  would  be  In  snne  ■up' 
posahie  case  to  cause  tiie  sand  board  to  strike 
an  obstruction  on  the  tnxik  over  whhdi  It 
would  have  passed  safely  if  the  sand  board 
had  been  2  inches,  or  1%  Inches,  higher.  We 
think  that  the  evidence  was  sufflctent  to  au- 
thorize the  finding  that  the  receivers  operat* 
Ing  this  road  were  negligent  in  allowing  titifl 
defective  condition  of  this  car. 

[8]  The  evidence  was  conflicting,  but  the 
Issue  was  a  proper  one  for  the  Jury  to  de- 
cide. The  evidence  was  also  sufficient  to 
show  that  the  derailment  was  caused  by  the 
sand  board  of  the  car  coming  in  contact 
with  the  stick  of  wood  found  sticking  up  be- 
tween the  rails. 

[1]  Was  the  evidence  sufficient  to  author- 
ize the  jury  to  find  that  the  defective  condi- 
tion of  the  car  referred  to,  resulting  In  the 
slight  lowering  of  the  sand  board,  was  a 
proximate  cause  of  the  accident?  It  Is  true 
the  lowering  of  the  sand  board  was  slight, 
and  It  ts  not  clear  that  the  acddrat  would 
not  have  happened  If  the  car  liad  not  been 
defective  in  the  manner  shown,  but  we  ar« 
of  the  opinion  that  the  evidence  was  suffi- 
cient to  raise  thto  issuer  and  we  cannot  ny 
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tbat  tbe  rerdlct  of  the  jnry,  that  tfte  acci- 
dent was  proxlmatdy  cansefl  by  the  Dili- 
gence of  the  appellants  (the  receivers)  In  this 
particalar,  was  without  evidence  to  support 
It  However  the  stick  of  wood  got  where  It 
was,  and  in  whatever  way  It  was  caused  to 
stick  up  In  the  ground  so  as  to  strike  tbe 
sand  board,  we  thtnk  that  the  evidence 
raised  the  Issue  as  to  whether  appdlants 
should  not  have  foreseen,  as  a  probable  con- 
sequoice  of  tbe  use  <^  the  defective  car,  that 
the  lowered  sand  board,  by  Teastm  of  that 
tec^  would  come  In  contact  with  an  olwtmc- 
tlon  on  Qm  tradL  It  Is  clear  that  even  if 
appellant  could  have  been  ctmslderod  neg- 
l^nt  in  tike  ofh&e  matters  chai^  in  tbe 
petition,  as  the  failure  to  have  a  ll^t  on 
the  ear,  or  a  watchman  to  keef>  a  lookout, 
such  failure  could  not  be  considered  as  a 
proximate  cause  of  the  accident.  It  is  difB- 
adt  to  cracelve  how  even  with  a  Bght  aa  the 
car,  or  a  watehman,  the  presmce  of  this 
small  stick  ut  wood  could  have  been  fflscov- 
ered  in  time  to  prevent  the  aoddeut  Of 
course,  tbe  i^llure  to  liave  a  light  on  the 
engine  fitclng  in  the  opiwslte  direction  could 
l»ve  had  nothing  to  do  with  the  accident 
Even  In  the  absence  of  any  negligence  with 
regard  to  the  stick  of  wood  being  on  the 
track,  or  In  tlie.  failure  to  discover  It  we 
think  the  negligence  in  ndng  a  defective 
car,  more  UlEely  on  account  of  such  defect  to 
come  in  contact  with  objects  on  the  track, 
would  present  an  issue  to  be  decided  by  the 
Jury  of  negligence  as  a  proximate  cause  of 
theacddent  M.  T.  T.  ft  Bl  Ry.  Ga  v.  Green, 
88  S.  W.  814.  The  tenth,  eleventh,  twelfth, 
and  thirteenth  assignments  of  error  are  over- 
ruled. 

Aiq>ellant8  In  the  fourteenth  aasl^unent  of 
error  complain  of  the  chaise  of  the  court  In 
Instructing  the  jury  that  appellanta  would  be 
liable  If  Uiey  were  negligent  in  any  of  the 
particulars  alleged  in  the  petition,  and  ap- 
pellee's Injnriee  were  the  proximate  conse- 
quence thereof.  Several  propositions  are 
stated  under  the  assignment,  SAch  proposi- 
tion being  directed  to  a  separate  charge  of 
negligence.  As  is  usual  in  cases  of  this  kind, 
the  defendant  was  charged  with  negligence 
In  a  great  many  particulars  In  which  ^tber 
there  was  no  proof  of  negligence  or  such  neg- 
ligence had  DO  connection  with  the  Injury. 

[It]  For  instance,  in  the  present  case,  the 
appellants  were  charged  with  negligence  In 
permitting  a  stick  of  wood  to  fall  or  remain 
on  the  track.  In  failing  to  keep  a  proper 
lookout  to  discover  the  stick  of  wood  on  the 
track,  In  not  having  a  headlight  on  the  en- 
gine, in  not  having  a  light  on  the  end  of  the 
car,  in  not  having  a  brakeman  or  watchman 
at  the  end  of  the  car.  The  evidence  did  not 
preaoit  tb6  issue  of  negligence  in  any  way 
protlmatety  causing  the  Injury  in  any  of 
these  particnlars.  It  seems  dear  to  us  that 
tills  small  sUck  of  wood,  tiiangnlar  In  shape, 
e«eh  fiKe«  <it  aide  about  tiiree  or  four  maies 


in  dimension,  whedier  sticking  iq»  8  inches 
above  the  ground  before  the  car  approached 
or  whether  it  was  lying  on  the  ground,  or  fell 
off  the  end  of  the  car  in  such  way  that  one  end, 
cocked  up  a  few  inches,  caught  on  the  sand 
board,  in  eitha  case  would  not  have  been 
discovered  by  tbe  use  of  ordinary  care,  if 
there  had  been  a  man  at  the  end  of  the  car 
keeping  a  reasonable  lookout  with  a  l^tht 
The  absence  of  a  headlight  on  the  engine 
had  no  poasihle  connection  with  die  ac^- 
dent 

[11, 12]  Tlie  chai^  should  have  been  oon- 
flned  to  Uiose  particulars  of  n^Ugence  diarg- 
ed  in  the  petitlmt  which  were  suj^cnrted  by 
the  evidence  and  as  to  which  there  was  some 
evidence  to  show  that  th^  proximate^ 
caused  tile  accident  AU  of  the  proposltlcma 
under  this  assignment,  exc^  the  tiilid  and 
seventh,  point  out  the  particulars  in  whldi 
this  cliarge  was  objectionable  and  must  tie 
sustained,  ^nie  third  and  serentii  proposi- 
tions are  overruled-  As  we  have  shown,  the 
negligence  in  the  matter  of  tbe  defective 
car,  and  that  this  was  the  proximate  cause 
of  tlie  acddoat,  were  Isstuble  facta.  T.  ft  P. 
Ry.  Oo.  T.  Wlesnor,  06  Tex.  67S,  2  S.  W.  667, 
and  cases  dted.  We  are  not  able  to  say 
that  this  was  mere  abstract  and  not  preju- 
dicial, error  In  the  present  case. 

[1 S]  The  court  in  its  charge,  defined  proxi- 
mate cause  as  follows:  "By  'proximate 
cause*  la  meant  that  which  in  a  natnral  and 
continuous  sequence,  unbroken  by  any  new 
independent  cause,  produces  the  event  and 
without  which  tbe  event  wonld  not  have  hap- 
pened." Complaint  Is  made  of  this  part  of 
the  charge  by  the  fifteenth  assignment  of 
error  In  connection  with  the  refusal  of  the 
following  charge  requested  by  appellants,  as 
set  out  in  the  sixteenth  assignment:  "You 
are  charged  that  by  the  term  'proximate 
cause,'  as  used  in  the  court's  charge,  is 
meant  a  cause  without  which  the  injury 
wonld  not  have  occurred,  and  from  which  It 
could  reasonably  have  been  anticipated  that 
injury  wonld  result  as  a  natural  and  prob- 
able consequence."  It  wonld  take  a  moderate 
size  volume  to  contain  the  discussions  upon 
tlie  question  of  a  correct  definition  of  "proxi- 
mate cause."  6  Words  ft  Phrases,  S768,  tit 
"Proximate  Caufle."  The  definition  given  by 
the  court  Is  technically  correct,  and  has  been 
many  times  approved.  See  6  Words  ft 
Phrases,  p.  5760,  where  cases  are  cited.  It 
is,  however,  true,  and  has  always  been  part 
of  the  law  of  negligence,  tbat  a  man  will 
not  be  beld  responsible  for  a  result  following 
his  negligent  act  which  no  man  of  ordinary 
care  and  prudence  would  reasonably  foresee 
as  a  result  of  such  act  It  has  been  told 
that  this  is  an  element  of  the  doctrine  of 
negligence,  and  that  one  cannot  be  said  to 
have  been  negligent  in  the  particular  matter 
in  which  he  is  charged  with  negligence.  If 
a  man  of  ordinary  prudence  could  not  have 
anticipated  or  foreaeen  tiiat  Ittjdrknu  cense- 
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qa^ces  woald  resnlt  from  his  act  It  can- 
not be  said  In  sncli  cases  that  he  has  not 
a<;ted  as  a  man  of  ordinary  prudence  would 
have  acted  in  the  circumstances.  This  prin- 
ciple would  probably  be  better  expressed  by 
saying  that,  notwithstanding  the  event  Is 
the  direct  and  Immediate  result  of  the  act, 
following  in  natural  and  unbroken  sequence 
— that  is,  strictly  speaking,  the  proximate 
result— still  the  actor  Is  not  to  be  held  liable 
for  such  result  if  it  be  such  as  no  man  of 
ordinary  care  or  prudence,  or  of  ordinary 
sagacity  and  experience,  could  reasonably 
be  held  to  have  foreseen.  The  courts,  how- 
ever, have  accomplished  the  same  result  by 
holding  one  liable  only  for  the  i>roxlmate  con- 
sequences of  his  act,  and  considering  as  such 
proximate  consequences  those  which  should 
have  been  foreseen  or  anticipated.  This  is 
the  doctrine  of  the  cases  expressed  in  various 
ways.  As  was  said  in  Milwaukee  &  St  F. 
By.  Co.  V.  Kellogg,  94  U.  S.  469,  24  U  Ed. 
2G6:  "It  Is  generally  held  that  In  order  to 
warrant  a  finding  that  negligence  not  amount- 
ing to  wanton  wrong  Is  the  proximate  cause 
of  an  injury.  It  must  appear  that  the  injury 
was  the  natural  and  probable  consequence 
of  the  negligent  or  wrongful  act,  and  that 
it  ought  to  have  been  foreseen  In  the  light 
of  the  attending  circumstances."  The  doc- 
trine Is  thus  expressed  in  Enochs  v.  Pitts- 
burg, etc.,  By.  Co.,  145  Ind.  637,  44  N.  E. 
659.  "Strictly  defined,  an  act  is  the  'proxi- 
mate cause'  of  an  event  when,  In  the  natural 
order  of  things  and  under  the  particular  cir- 
cumstances surrounding  it,  such  an  act  would 
necessarily  produce  that  event  but  the  prac- 
tical construction  of  "proximate  cause'  by 
the  courts  Is  a  cause  from  which  a  man  of 
ordinary  experience  and  sagacity  could  fore- 
see that  the  result  might  probably  ensue." 
This  Is  the  doctrine  of  our  own  courts.  Rail- 
way Co.  V.  Blgham,  90  Tex.  223,  38  S.  W. 
162;  M.,  K.  &  T.  Ry.  Co.  v.  Welch,  100  Tex. 
120,  94  S.  W.  333:  Jones  v.  George,  61  Tex. 
852,  48  Am.  Rep.  280;  Scale  v.  Railway  Co., 
66  Tex.  275,  57  Am.  Rep.  602 ;  Gulf  Cooper- 
age Co.  V.  Abernathy,  54  Tex.  Civ.  App.  137, 
116  S.  W.  871;  Rice  v.  Dewberry,  93  S.  W. 
719;  BaUway  Co.  v.  Paschall,  41  Tex.  Civ. 
App.  8S7.  92  S.  W.  44S;  BaUway  Co.  v.  Lat- 
ham, 53  Tex.  Civ.  App.  210,  115,8.  W.  89a 
The  question  as  presented  Is  not  merely  ac- 
ademia  Whether  the  defendants  should 
have  foreseen,  or  whether  a  man  of  ordinary 
Mgaxltj  and  acperlence  would  have  foreseen 
or  anticipated,  from  the  defective  condition 
of  the  car,  causing  the  lowering  of  the  sand 
board,  that  on  account  of  sfxdtt  defect  and  as 
a  result  of  the  lowerli^  of  the  sand  board 
It  would  come  In  contact  with  an  obstmc- 
tlon  so  placed  on  the  track  as  to  strike  the 
lowered  sand  board,  bnt  over  which  it  would 
have  paraed  safely  but  for  the  defect;  wm  a 
prominent  Issue  in  the  case  and  the  cliarge 
reqaested  stating  correctly  the  law  nptm  this 
Issue  should  have  beat  glvm.   The  assign- 


ment must  be  sustained.  This  applies  also 
to  the  objection  made  by  the  seventeoith  as- 
signment of  error  to  a  portion  ot  the  coart*s 

charge. 

[1 4]  What  we  have  said  is  sufficient  to  dis- 
pose of  the  eighteenth  assignment  of  error, 
which  Is  in  substance  a  r^ietltlon  of  the 
fourteenth.  The  additional  proposition  that 
the  court  erred  in  charging  on  contributory 
negligence  that  such  negligence  in  order  to 
bar  a  recovery  must  have  caused  the  injury, 
instead  of  charging  that  it  must  have  caus- 
ed or  contributed  to  the  injury,  is  tec^lcally 
correct  but  will  not  probab^  occur  on  an- 
other trial.  It  would  not  in  this  case  be  re- 
versible error. 

The  nineteenth  assignment  of  error  pre- 
sents substantially  the  same  questions  pre- 
sented by  the  fourteenth  and  eighteenth  as- 
signments. Some  of  the  propositions  stated 
under  the  assignment  present  material  error, 
others  do  not  Our  views  are  sufficiently 
stated  in  passing  upon  other  assignments.  In 
so  far  as  the  merits  of  the  case  are  concern- 
ed, irrespective  of  the  matters  involved  in 
the  failure  to  offer  evidence  as  to  the  re- 
ceivership, etc.,  heretofore  passed  upon,  the 
court  did  not  err  In  refusing  to  instruct  the 
Jury  to  return  a  verdict  for  the  defendanta 
We  think  the  facts  with  regard  to  the  de- 
fective condition  of  the  car  as  a  proximate 
cause  of  the  Injury,  as  we  have  deSaed  jmtoxI- 
mate  cause,  presented  issues  which  were 
proper  to  be  submitted  to  the  Jury. 

[1 6]  We  are  inclined  to  think  that  the  evi- 
dence raised  the  issue  of  contributory  negli* 
gence  on  the  part  of  appellee  in  riding  upon 
the  tool  car.  Instead  of  waiting  for  the  ca- 
boose. In  no  other  way  was  this  Issue  pre- 
sented, and  the  court  evidently  considered 
that  such  issue  was  in  the  case,  as  will  be 
seen  by  the  charge  in  which  the  issue  of 
contributory  negligence  was  presented,  but 
only  in  the  most  general  terms.  In  such  case 
appellee  was  entitled  to  have  bis  requested 
charge  given  Instructing  the  Jury  upon  the 
concrete  facts  nt  the  case.  Railway  Co.  y. 
Mathls,  101  Tex.  342, 107  8.  W.  6S0;  BaUway 
Co.  V.  Matthews,  100  Tex.  63,  93  S.  W.  1068; 
Railway  Co.  t.  McOiamory,  88  Tex.  639,  35 
S.  W.  1058;  Railway  Go.  Hall,  98  T6z. 
488,  86  8.  W.  786. 

There  was  no  error  In  refusing  to  give  the 
charge  requested  by  appellantB  on  the  Issue 
of  assumed  risk.  In  the  -view  we  taka  of 
the  eridenoe,  the  absence  of  the  brakeman  or 
watchman  cannot  be  considered  as  proximate 
causes  of  the  Injury,  certainly  not  as  the 
sole  proximate  causes,  as  stated  in  the  re- 
quested cha^e.  There  is  no  merit  tn  the 
twenty^urtb  assignment  of  error,  present- 
ing this  question.  The  same  may  be  said  as 
to  the  requested  charge^  the  refnaal  to  give 
which  Is  made  the  basis  for  the  twenty-fifth 
assignment  of  wror. 

[113  The  twmty-slzth  assignment  ot  error 
Is  overruled.  We  do  not  think  the  eridence 
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raises  the  Issue  of  assumed  risk.  The  ob- 
jection to  the  charge  referred  to  in  the  twen- 
ty-sixth assignment  cannot  be  sustained. 

[1 7]  We  will  not  pass  upon  the  assignment 
complaining  of  the  rerdlct  as  excessive. 
HaTlng  oondoded  to  rererse  Uie  judgment 
on  other  groanda,  It  Sm  not  necessary  or  prop- 
er to  do  so. 

For  the  errors  Indicated,  the  judgmoit  !■ 
cerersed  and  the  cause  remanded. 

Bereraed  and  remanded. 


DANNEB  at  aL  T.  WALKESl-SBCITH  00. 
et  aL 

(Court  of  OItII  Appeals  of  Texas.  Austin. 
AprU  24,  1912.  Aopeltees'  Motion  for  Be- 
hearing,  June  26,  ldl2.  AppeUants*  Motion 
for  Rebearinc,  Nov.  6, 1912.  Farther  Rehear- 
ing Denied  Feb.  26^  UOS.) 

L  Appsax.  and  Ebbob  (I  778*)  —  Vsum 

BaiEr— Time— Dismissal. 

An  appeal  will  not  be  dlsmiBsed  for  a 
mere  failure  to  file  a  brief  in  time  where  the 
other  party  is  not  injured  thereby. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  «  3101,  310&-8ll0;  Dec; 
Dig.  i  773.*]     •  "  ^ 

2.  JUDOMBNT  129*>-7DBnNITI0N— DBFAULT. 

In  an  action  against  eeveral  defendanta, 
where  one  did  not  appear,  and  the  court  charged 
that,  as  to  him,  the  jury  should  find  for  plain- 
tiff because  be  bad  defaulted,  and  judgment 
was  rendered  against  him  and  tiie  others,  predi- 
cated only  upon  the  verdict,  there  was  no  judg- 
ment adjndicatlng  anything  as  against  the  de- 
fendant who  had  defaulted;  a  judgment  being 
the  affirmation  by  law  of  the  legal  consequences 
attending  a  proved  or  admitted  state  of  facts. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  S  240;  Dec.  Dig.  S  129.* 

Por  otiier  deflnittons,  see  Words  and  Phrases, 
ToL  4.  1^  8827-^t842;  toU  8.  pp.  7690^  76060 

3.  Judgment  ($  399*)— Joint  Finai.  Jtroo- 

MINT- SBTnNO  AfilDB. 

Under  Rev.  Civ.  St.  1911,  art.  1997,  provid- 
ing that  only  one  final  judgioeDt  shall  be  render- 
ed ia  any  canse,  a  setting  aside  of  a  final  judg- 
ment as  against  one  of  several  defendants  sets 
it  aside  as  to  all. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  SI  733,  759,  760;  Dec.  Dig.  8  m.*} 

4.  GUABANTT  <8  92*>—lN8TaUcn0N»— ASSUMP- 
TION or  Fact. 

In  an  action  against  guarantors,  where 
cme  of  them  defaulted,  and  also  testified  on  the 
trial  that  he  signed  the  guaranty,  the  court 
did  not  err  in  directing  the  jury  to  find  that  he 
signed  the  contract. 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
Cent.  Dig.  H  106,  106;  Dec  Dig.  fi  92.*] 

6b  ElvzDBNCB  <|  471*)— Opinion  E>nDBNO»— 

QlTBSTIONS  or  INDKBIXDNESS. 

Tbe  testimony  of  the  manager  of  a  mei^ 
cantile  company  that  sadi  company  was  Indebt- 
ed to  the  plaintiff  in  a  certain  sum  was  not  a 
statement  ol  an  opinion  but  xA  UtcU 

[Bd.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  H  2149-2185;  Dec.  Dig.  |  471.*] 

t.  OlTAKANTT  (|  92*>— InSTBUCTIOHS— PLEAD- 
INO  AND  PbOOP. 

In  an  action  against  a  gnarantor,  an  in- 
stmetlon  fliat;  If  tbe  jury  bdieved  that  the 
defendant  sfgned  the  contract  of  guaran^,  they 
afaoold  BO  And,  aven  if  he  thought  it  was  only 
a  recommendation,  was  not  error,  where-  the 

Tor  otlwr  Bssiii  —  same  toplo  sad  ■eoUon  tnntBBR  m  Deo.  Dig.  *  Am.  Dig.  Kmr-flo,  Sortas  Jb  Rep'r  lodszM 


Blgning  the  gaaranty  was  denied,  but  where  it 
appeared  that  the  defendants  did  dgn  some  pa- 
per,  even  though  they  did  not  plead  or  attempt 
to  prove  that  they  signed  tbe  alleged  contract 
under  such  impression. 

(Ed.  Note.— For  other  cases,  see  Guaranty, 
Cent  Dig.  Sf  106,  106;  Dec.  Dig.  f  92.*] 

7.  GUABANTT  d  TO*)  —  FOBGBBT  OTHEB 

SlONBBS. 

The  fact  that  the  name  of  one  of  several 
signers  of  a  contract  of  guarantr  was  forged, 
where  none  of  the  other  signers  claimed  that  be 
signed  on  the  faith  of  such  signature  and  the 

Sarty  gnaranteed  was  not  connected  therewith, 
oes  not  render  the  contract  void  as  to  those 
who  signed. 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
Cent  Dig.  iS  91,  92;  Dee.  Dig.  |  7a*] 

8.  OtTABANTT  (|  6*)— ACCBPTANCE. 
It  is  no  defense  for  a  guarantor  that  tbe 

party  guaranteed  did  not  accept  tbe  contract  of 
guaranty,  where  It  was  delivered  to  him  and 
Be  acted  thereon. 

[EM.  Note. — For  other  cases,  see  Guaranty, 
Cent  Dig.  8  8 ;  Dec.  Dig.  f  6.*] 

9.  Witnesses  (8  201*)— Pbivileqed  Gommuni- 

CATIONB— AtTOBNET — DEPOSITION. 

It  was  not  error  to  permit  a  party  to  prove 
by  the  other  party  on  cross-examination  that  his 
attorney  bad  read  to  him  a  deposition  made  in 

&rior  proceedings  in  the  ease ;  each  matter  not 
eing  a  privileged  communication  between  at- 
torney and  client 

[E}d._Note.— For  other 
Cent  Dig.  H  764.  755;  Dec  Dig.  8  201.*] 

On  Appellee's  Motion  for  Rehearing. 

10.  Afpbal  and  Ebbob  (8  ^*)— PEBrSOTINa 
Bbcobd— Notice  to  Godnbbu 

On  rehearing  where  an  issue  in  both  courts 
as  to  whether  a  final  Judgment  included  a  de- 
fault judgment  as  to  one  of  several  defendants 
bad  been  argued  in  both  courts,  a  writ  of  cer- 
tiorari will  not  be  awarded  to  perfect  the  record 
to  show  that  *  a  defaidt  judgment  had  been 
entered  nunc  pro  tunc 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8fi  2834-2S43;  Dea  Dig.  8 
659.*] 

11.  Appeal  and  ElaaoB  (I  1062*) — Ha&hi.B8S 
Ebrob— Submission  or  special  Issues. 

It  was  not  reversible  error  not  to  submit 
a  special  issue,  "How  mnch  goods  were  sold 
and  delivered  and  the  value  of  the  same?" 
where  a  special  issue  "Were  tbe  notes  sued 
upon  given  for  goods  delivered?"  was  submitted 
and  answered  in  an  action  against  persons  who 
guaranteed  the  credit  of  the  purchaser,  and 
the  uncontradicted  evidence  was  that  the  notes 
were  all  given  for  the  price  of  goods. 

[Ed.  Note.— For  other  cases,  see  Aptteal  and 
Error,  Cent  Dig.  88  4212-1218;  Dec.  Dig.  { 
1062.^] 

12.  Appeal  and  Ebbob  (8  882*)— E&toppel 
TO  Aluob  Ebbob  —  Adhibbion  or  Evi- 
dence. 

The  admission  of  evidence  bronght  out  on 
cross-examination  appellant  will  not  be 
ground  for  reversal 

[EM.  Nota^— For  other  caaes,  ass  Appeal  and 
Error,  Cent  Dig.  {8  8691-3610;  De&  Dig.  8 
&82.*] 

IS.  Appeal  and  Ebbob  n  1060*)— Habhless 

Ebbob— Admission  op  Evidence. 

Erroneous  reception  of  evidence  will  not 
be  reversible  error,  where  other  evidence  of  the 
same  fact  waa  admitted  without  objection. 

[lOd.  Note^-For  other  cases,  see  Appeal  and 
Ekot,  Cent  pig.  «  1068.  1069,  4163-4157, 
4166;  Dec.  Dig.  1  1060.*] 
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Ob  Appellant's  Motion  for  BehearlDg. 

14.  Appeal  and  EIbbob  (|  1173*)— Betebbai/— 
&CVKKAL  CorARnss. 

A  revenal  and  remand  for  new  trial  &■  to 
one  of  several  api>elIaQtB  requires  a  reversal  as 
to  all  of  tbem,  under  Rev.  Civ.  St  1911,  art. 
1997,  providing  that  tbere  shall  be  but  one  final 
judgment  in  any  cause,  but,  where  some  of  the 
parties  below  have  not  appealed  and  the  cause 
of  action  is  severable,  their  acquiescence  in  tlie 
judgment  will  be  considered  as  a  voluntarr  sever- 
ance, and  the  judgment  will  be  affirmed  as  to 
them,  though  reversed  as  to  those  who  appealed. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Die  S|  4662-4572;  Dec.  Dig.  < 
1173.*] 

15.  CoNSTITUnONAt   I/AW    (§  70*>— JUDICIAL 
£^7NCnON&— WlBDOU  OF  STATUTE. 

The  wisdom  or  folly  of  a  Statute  is  no  con- 
cern of  the  courts,  but  is  for  the  Legislature  only. 

[E^  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  H  129-132.  137;  Dec. 
Dig.  f  70.*] 

16.  Tbial  (I  194*)  —  InsTBuonoRS  —  WziaBT 
ov  Evidence. 

Where  there  was  evidence  on  one  side  that 
the  name  of  M.  signed  to  a  contract  appeared  to 
be  his  signature,  and  by  another  witness  that  M. 
bad  admitted  that  he  signed  It,  while  M.  him- 
self testified  that  he  had  not  signed  ft,  an  in- 
struction to  find  that  M.  signed  bis  name  to  the 
contract  was  erroneoos  as  on  the  weight  of  evi- 
dence. 

[Ed.  Note.— For  otiier  cases,  see  Trial,  Cent 
Dig.  |§  413.  439-441.  446-tf4.  456-460;  Dea 
Dig.  1 194.*] 

17.  Tbial  (S  250*)— lagrBumoMh-OoOTom- 
irr  TO  PLBADinos  and  Evidbncb. 

The  court  should  not  charge  on  an  issne 
not  nused  by  either  the  pleadings  or  evidence. 

tEd.  Note.— For  other  cases,  see  Trial,  Cent 
E.  Si  584-686 ;   Dec.  Dig.  {  250.*] 

Appeal  from  District  Conrt,  Brown  Coun- 
ty; John  W.  Goodwin,  Judge. 

Action  by  the  Walker-Smith  Company  and 
others  against  A.  J.  Danner  and  others. 
Judgment  tor  plalntUte,  and  defoidants  vih 
peaL  Affirmed  In  part,  and  in  part  wnned 
and  remanded. 

Walker-Smith  Company  brought  this  salt 
to  the  May  term,  1909,  of  the  district  court 
of  Brown  county  against  the  Robert  Lee 
MercanUle  Company  to  recorer  on  three 
prondBsory  notes  tot  the  sum  of  ^GOO  each; 
and  against  A.  J.  Danner  and  others,  Includ- 
ing B.  E.  Milllcan,  on  an  alleged  contracA  of 
guaranty,  and  by  amendment  against  Bat 
Austin,  D.  G.  Landers,  and  G.  H.  HllUcan  to 
foreclose  lien  on  lands  attached  as  the  prop- 
erty of  Sai  Austin,  A.  K.  Landers,  and  B.  XL 
Miiiii^Ti,  and  also  to  foretdose  attachment 
lien  as  to  B.  E.  BfiUlcan.  The  defendants 
Robert  Lee  Mercantile  Company  and  M.  E, 
Trimble  filed  no  answers.  The  other  de- 
fendants, except  B.  B.  Kllllcan,  answered  to 
the  May  term,  1909,  of  said  conrt  Those  who 
were  sued  on  said  alleged  contract  of  guar- 
anty pleaded  non  est  factom.  On  Jmie  23 
to  26,  lOOC^  the  case  was  tried  before  a  Jury. 
The  court,  among  othef  things.  Instructed 
the  Jury  as  fdllows:  **Tott  will  find  for  the 
plaintiff  and  agabnt  said  defuidants,  or 
such  of  tbem,  it  any,  as  you  may  find  exe- 


cuted said  guaranty.  In  this  connection  you 
are  instructed  that  defendants  B.  B.  Milll- 
can and  M.  E.  Trimble  do  not  deny  the  we- 
cution  of  the  guaranty,  and  It  will  be  your 
duty  to  render  a  verdict  in  tftror  of  plaln- 
tUTs  and  against  said  defendants."  The  jury 
returned  a  verdict  against  the  Mercantile 
Company  for  the  debt  sued  on,  and  also  as 
follows:  "We  find  In  favor  of  defendants 
B.  H.  Wlnans,  M.  B.  Patterson,  Bli  Austin. 

A.  E.  Landers.  H.  W.  Walton,  A.  J.  Danner, 
W.  B.  Harrison,  John  J.  Fry,  and  J.  A.  Jen- 
Idns.  We  also  find  In  favor  of  plaintiff  and 
against  defendants  B.  B.  Milllcan  and  M. 

B.  Trimble  for  the  sum  of  $7,288.71  on  the 
contract  of  guaranty."  Judgment  was  enter- 
ed on  this  verdict  against  the  Mercantile 
Company,  B.  B.  Milllcan,  and  M.  B.  Trimble 
for  the  amount  found  by  the  Jury  and  also 
against  B.  B.  Bllllican  end  C.  H.  Mlllican 
for  foreclosure  of  attachment  lien  on  land 
described  in  said  Judgment  Walker-Smith 
Company  filed  a  motion  for  a  new  trial,  and 
asked  that  the  Judgment  in  favor  of  the  de- 
fendants above  named,  in  whose  favor  the 
jury  had  returned  said  verdict  be  set  a^de. 
On  July  3d,  a  day  of  said  May  term,  1909. 
the  court  granted  said  motion  and  entered 
judgment  that  the  "verdict  of  the  Jury  on 
the  26tfa  day  of  June,  1909,  r^nmed  and 
filed  in  this  case  be  and  the  same  Is  hereby, 
by  the  court,  as  to  defendants  B.  H.  Wlnans, 
M.  B.  Patterson,  Bli  Austin,  A.  K.  Landers, 
H.  W.  Walton,  A.  J.  Danner,  W.  B.  Harri- 
son, John  J.  Fry,  and  J.  A.  Jenkins  be  and 
the  same  is  hereby  set  aside,  and  shall  here- 
after be  held  for  naught;  and  as  to  each  and 
all  of  said  defendants  plaintiff  Walker-Smith 
Company  is  granted  a  new  trial,  and  this 
case  stands  ftir  trial  in  Its  order  at  the  next 
term  of  this  court**  At  tike  next  term  of  the 
court  <m  January  17,  1910;  tiie  deftodant 
B,  B.  Milllcan  ffled  his  answo;  pleadtnc 
anu5ng  other  things,  non  est  factum  to  said 
guaranty  contract  June  IS,  191<^  said  SDUi- 
can  filed  a  motion  to  set  aside  Judgment  Iqr 
default  against  him.  ThAre  1»  nothing  tai  the 
record  to  show  that  any  action  was  taken 
on  this  motion.  On  the  same  day  that  this 
motion  was  filed,  all  of  the  defendants  who 
were  alleged  to  have  signed  said  guaranty. 
Including  B.  B.  Milllcan,  filed  a  written  mo- 
tion for  continuance  on  account  of  the  ab- 
sence of  matodal  witnesses,  and  said  motion 
was  granted  and  the  case  was  contlnaed.  At 
the  succeeding  term  of  the  court  (May  t»m, 
1910)  this  case  was  again  tiled  b^re  a  Ju- 
ry. The  court,  among  other  things,  instruct- 
ed the  Jury  as  fiollows:  Is  no  Issoa 
In  this  case  between  plaintiff  and  the  Bob- 
ert  Lee  Mercantile  Cranpany,  or  between 
plaintiff  and  M.  B.  Trimbleu  The  contract  or 
issue  In  this  case  Is  between  plaintiff  Walk- 
er-Smith Company  and  A.  K.  Landers,  H.  W. 
WaltcHi,  A.  J.  Dannw,  W.  B.  Harrison,  John  J. 
Fry,  J.  A.  JenUn^  B.  BL  B.  H.  Wt- 
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nana.  W.  B.  Patterson,  and  EU  Anatln  on  the 
gnaranty  contract,  and  grows  out  of  the  pleaa 
of  tbe  last-named  defendants  denying  the  ex- 
ecation  of  said  gaaranty."  They  were  then  In- 
structed to  find  against  such  of  said  defend- 
ants. If  any.  who  signed  said  contract;  and 
also  that,  If  they  found  against  E.  B.  MlUlcan, 
to  And  for  foreclosure  of  attacliment  Uen  as 
against  both  B.  B.  and  O.  H.  Mllllcan.  The 
Jury  were  liutracted  to  return  a  verdict  In 
favor  of  Bat  Austin  and  0.  C.  Landers.  The 
Jury  being  unable  to  agree,  there  was  a  mis- 
trial (May,  1910).  The  record  does  not  show 
what  was  done  with  Hie  case  at  the  Decem- 
ber term,  1910. 

On  June  5,  1911,  a  day  of  the  Hay  term, 
1911,  the  plaintUf  filed  a  motion  to  strike  out 
the  answer  of  B.  B.  Mllllcan  and  his  wife, 
C.  H.  Mllllcan,  "because  It  appears  from  the 
record  of  this  court  both  and  each  of  said 
parties  were  found  and  adjudged  to  have 
made  default  ber^n,  and  Interlocutory  Judg- 
ment by  default  was  entered  by  this  court 
against  both  and  each  of  tbem,  which  Is 
still  In  full  force  and  effect"  Upon  this 
motion,  on  a  day  of  the  May  term,  1911,  the 
court  entered  the  following  Judgment,  omit- 
tlDg  formal  part:  "On  the  6th  day  of  June, 
A.  D.  1911,  was  heard  and  considered  tbe 
motion  of  defendant  E.  B.  Bfilllcan  to  set 
aside  the  Judgment  by  default  heretofore  at 
the  BCay  term.  A.  D.  1909,  of  this  court,  on 
to  wit,  the  23d  day  of  June,  A.  D.  1909,  ren- 
dered and  entered  In  this  cause  against  him 
the  said  B.  E.  Mllllcan,  as  well  as  the  mo- 
tion of  Walker-Smith  Company  to  strike  out 
the  answer  of  defendant  E.  B.  SfUllcan  filed 
In  this  case  since  Judgment  by  defiinlt  herdn 
was  rendered  agUnst  him,  as  aforesaid. 
And,  the  court  having  heard  both  said  mo- 
tions and  the  argument  of  counsti  thendn,  it 
is  by  the  court  considered,  ordered,  and  ad- 
judged that  the  exceptions  of  plaintiff  to  the 
motion  of  defendant  B.  B.  BOllican  should  be 
and  the  same  are  Ikereby  by  the  court  sus- 
tained; and  d^mdant,  said  E.  B.  Mllllcan 
having  declined  to  ahiend,  and  elected  to 
stand  on  Us  said  motion,  it  Is  further  by  the 
court  considered,  ordered,  and  adjudged  that 
said  motion  should  be,  and  the  same  Is  here- 
by, by  the  court  dianiisBed,  to  which  action 
and  ruling  of  tbe  court  defendant  E.  E.  Mll- 
Ucan  tbea  and  there  in  open  court  excepted. 
And  It  Is  further  by  the  court  considered,  or- 
dered, and  adjudged  that  the  motion  of 
plaintiff  Walker-Smith  Company  to  strike 
out  the  said  answer  of  defendant  said  E.  E. 
Hllllcan  be,  and  the  seme  Is  hereby  by  the 
court,  granted  to  the  extoit  only  of  striking 
out  the  plea  of  non  est  factum  In  said  an- 
swer contained.  And  it  Is  therefore  by  the 
court  considered,  ordered,  and  adjudged  that 
the  said  plea  of  non  est  factum  In  said  an- 
swer be  and  the  same  Is  her^y  by  the  court 
ntxkikea  <mt  and  team  tbe  Ales  of  this  court, 
to  wbldi  last  ruling  of  tbe  court  defendant 


I  E.  E.  Mlllican  tiien  and  thm  la  open  oowt 

I  excepted." 

On  June  10,  1911,  the  case  was  submitted 
to  the  Jury  on  peremptory  Instructions  and 
on  special  Issues. 

(1)  Peremptory  Instmcttons  against  the 
Mercantile  Company  on  the  notes.  Special 
Issues  Nos.  3,  4,  6,  6,  7,  8,  9,  10,  and  11  sub- 
mitted the  Issues  separately  as  to  whether 
the  def^dants  Walton,  Danner,  Harrison, 
Fry,  Jenkins.  Wlnans,  Patterson,  and  EU 
Austin  signed  the  guaranty  contract 

No.  13 :  "Yon  will  find  that  M.  E.  Trimble 
signed  the  guaranty  contract  sued  upon." 

Na  14:  "You  wlU  find  that  E.  B.  MilUcau 
signed  his  name  to  the  contract  of  guaranty 
sued  upon." 

No.  16:  "You  will  return  a  verdict  In  fttvor 
of  Bat  Austin  and  D.  O.  Landers." 

No.  16 :  "You  wilt  return  a  verdict  in  fa- 
vor of  plaintiff  and  against  G.  H.  Mllllcan. 
and  foreclose  against  E.  B.  Mllllcan  and  C. 
H.  Mllllcan,  plaintiff's  attachment  Hen,"  de- 
scribing the  land  levied  upon  as  the  property 
of  B.  E.  Mllllcan. 

The  Jury  found  that  the  parties  mentioned 
in  special  Issues  Nos.  8,  4,  6,  6,  7,  8,  10,  and 
11  each  signed  his  name  to  the  guaranty  con- 
tract sued  on.  In  answer  to  special  Issue 
No.  9  they  found  that  B.  H.  Wlnans  did  not 
sign  his  name  to  said  contract  As  to  the 
defendants  E.  B.  Mllllcan,  O.  H.  Mllllcan, 
Bat  Austin,  and  D.  G.  Landers,  tbe  Jury 
found  as  Instructed  by  the  court  Judgment 
was  rendered  In  accordance  with  this  ver- 
dict On  June  15,  1911,  E.  E.  MllUcan  filed 
an  amended  motion  In  Hen  of  his  original 
motion  filed  on  June  18,  1910,  to  set  aside 
and  vacate  the  Judgment  rendered  herein 
against  him  on  June  23,  1909.  Plaintiff  re- 
slated  this  motion  upon  exceptions  and  upon 
allegations  of  fact  E.  E.  Biilllcan  filed  an 
answer  to  plaintiff's  contest  of  said  motion, 
wherein  he  alleged,  among  other  things,  that 
no  judgment  was  ever  entered  against  him, 
except  the  one  upon  the  verdict  of  the  Jury 
on  the  26tb  day  of  June,  1909,  which  was 
set  aside  by  the  court  Plaintiff's  exceptions 
to  E.  B.  Mlllican's  motion  to  set  aside  the 
Judgment  by  default  against  him  were  sna- 
talned  and  said  motion  was  stricken  out;  to 
which  action  of  the  court  the  said  Millican 
excepted,  and  preswved  a  record  as  to  same 
by  bill  exceptions.  The  defendants  Lan- 
ders, Harrison,  B.  B.  MilHcan,  Walton,  Dan- 
ner, EU  Austin,  Fry,  Jenkins,  and  Patterson 
filed  tiulr  motion  tot  a  new  trial,  which  was 
overruled,  and  they  have  perfected  th^  ap- 
peal to  this  court 

W.  A.  Anderson,  of  San  Angelo,  S.  B. 
Kemi^  and  Snodgrass  A  Dlbrell,  of  Coleman, 
for  appellants.  Harrison  A  Wayman,  of 
Brownwood,  for  appellees. 

JENKINS,  J.  (after  stating  the  fUts  fts 
above);   [1]  1.  AweUeea  have  filed  a  wto- 
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tlon  to  strike  out  appellants'  brief.  alleglDg 
as  grounds  for  said  motion  that  the  same 
was  not  filed  in  time  for  them  to  reply  to 
the  same.  Without  going  into  all  of  the  de- 
tails In  reference  to  this  matter,  we  think 
It  sufficient  to  say  that  we  do  not  think  said 
motion  should  be  sustained.  Appellees*  at- 
torneys were  furnished  with  a  typewritten 
copy  of  appellants'  brief  on  February  13, 
1912,  and  at  the  same  time  appellants'  at- 
torneys sent  them  the  record  in  this  case. 
On  February  26tfa  appellants  filed  their  print- 
ed brief  with  the  clerk  of  the  district  court 
■of  Brown  county,  and  caused  appellees'  at- 
torneys to  be  served  with  a  copy  of  same. 
Appellees'  attorneys  returned  said  record  to 
attorneys  of  appellants,  alleging  as  their  rea- 
son that  there  was  then  pending  a  motion 
by  appellants  to  perfect  the  record.  The 
record  was  then  sent  to  the  clerk  of  this 
•court  by  appellants,  and  the  motion  to  per- 
fect the  record  was  granted.  Appellees  were 
•delayed  in  getting  the  record  from  this  court 
by  reason  of  the  fact  that,  when  they  ap- 
plied for  same,  this  court  was  using  it  in 
passing  on  the  motion  to  perfect  the  record. 
Appellees  have  not  filed  a  formal  brief,  but 
they  have  filed  a  written  argument,  which  Is, 
in  effect,  a  brief.  They  have  also  argued 
this  case  orally  before  this  court,  and  were 
then  asked  if  they  desired  the  case  pos^ 
poned,  in  order  that  they  might  have  fur- 
ther time  in  which  to  prepare  and  file  a 
brief,  and  replied  that  they  did  not.  This 
case  was  submitted  in  this  court  April  10, 
1912.  If  the  rule  requiring  the  appellant  to 
file  hls'hrlef  In  the  trial  court  before  the  rec- 
ord was  taken  from  said  court  was  compiled 
with.  It  would  In  all  instances  insure  the  ap- 
pellee full  opportunity  to  prepare  his  brief 
before  the  case  was  submitted  In  the  ap- 
pellate court  But  appellate  courts  in  this 
state  hare,  for  a  long  time,  been  so  crowded 
with  business  that  cases  could  not  be  sub- 
mitted for  a  considerable  length  of  time  aft- 
er the  record  was  filed  in  the  appellate  court. 
In  consequence  of  which  no  injury,  as  a 
general  rule,  results  from  a  relaxation  of 
this  rule.  To  dismiss  a  case  because  a  brief 
has  not  been  filed  In  time  means  a  dismissal 
-of  the  appeal  without  reference  to  the  merits 
of  the  case;  and  we  think  It  more  in  con- 
sonance with  the  administration  of  justice 
to  give  the  appellant  his  day  in  this  court, 
even  though  he  has  been  tardy  in  filing  his 
brief,  if  such  delay  has  probably  worked  no 
Injury  to  the  appellee.  Railway  Co.  v.  Hold- 
CT,  93  Tex.  212,  54  a  W.  751 ;  Crenshaw  v. 
Heropel,  130  S.  W.  731. 

[2]  2.  One  of  the  contentions  of  appellant 
B.  EI  MiHlcan  In  this  case,  which  we  think 
is  well  taken,  is  that  no  Judgment  by  default 
was  ever.  In  fact,  rendered  against  him. 
We  quote  from  the  Judgment  rendered  here- 
in June  26,  1009,  as  follows:  "This  case 
being  regularly  reached  and  called  for  trial, 
came  the  plaintiff  by  attorney  and  the  de- 
fendants E.  H.  Winans,  M.  B.  Patterson,  Ell 


Austin,  A.  K,  Ijtndera,  H.  W.  "WAltbn,  A.  J. 
IMnner,  W.  B.  Harrison,  John  J.  Fry,  J.  A. 
Jenkins,  Bat  Austin,  and  D.  C.  lenders  in 
person  and  by  th^r  attorneys  of  record,  and 
announce  ready  for  trial.  The  Robert  Lee 
Mercantile  Company.  E.  E.  MiUIcan,  M.  E. 
Trimble,  and  C  H.  MilUcan  came  not,  bat 
wholly  made  default  bereln,  and  a  Jury  hav- 
ing been  demanded,"  etc  The  court  in- 
formed the  Jury  that  there  was  no  issue  be- 
tween the  plaintiff  and  the  defendants  Mil- 
Ucan and  Trimble  (they  not  having  filed  any 
answer  herein),  and  peremptorily  Instructed 
them  to  find  for  plaintiff  as  against  said  de- 
fendants. The  verdict  of  the  Jury  was  as 
follows:  "We,  the  Jury,  find  for  plaintiff 
Walker-Smith  &  Co.  and  against  defendant 
Robert  Lee  Mercantile  Company  for  the 
sum  of  $7,28S.71,  with  interest  thereon  from 
Jime  26,  1909,  at  the  rate  of  10  per  cent 
per  annum ;  and  we  further  find  In  favor 
of  plaintiff  and  against  Robert  I^ee  Mercan- 
tile Company  for  the  sum  of  |706  as  attor- 
ney's fees.  We  find  in  favor  of  the  defend- 
ants B.  H.  Winans,  M.  B.  Patterson,  Bli  Aus- 
tin, A.  K.  lenders,  H.  W.  Walton,  A-  J.  Dan- 
ner,  W.  M.  Harrison,  John  J.  Fry,  and  J.  A. 
Jenkins.  We  also  find  in  favor  of  plaintiff 
and  against  defendants  El  E.  Mllllcan  and 
M.  B.  Trimble  for  the  sum  of  $7,288.71."  The 
Judgment  of  the  court  is  as  follows:  "It 
Is  therefore  by  the  court  upon  said  verdict 
considered,  ordered,  adjudged,  and  decreed 
that  plaintiff  Walker-Smith  A  Co.  do  have 
and  recover  of  and  from  defendants  the 
Robert  Xjee  Mercantile  Company,  B.  B.  Mil- 
Ucan, and  M.  El  Trimble,  Jointly  and  several- 
ly, the  sum  of  $7,288.71,  with  Interest  there- 
on," etc.  This  Judgment  recites  the  fact  that 
B  B  MiUIcan  came  not  hut  wholly  made 
default  which  fact  together  with  the  fur- 
ther fact  that  he  had  been  duly  cited,  would 
have  authorized  an  Interlocutory  Judgment 
by  default  against  him,  but  no  such  Judg- 
ment was  rendered.  "A  Judgment  is  the  af- 
firmation by  law  of  the  legal  consequences 
attending  a  proved  or  admitted  state  of 
facts.  *  •  •  We  may  therefore  define  a 
Judgment  aa  the  determination  or  sentence 
of  the  law  pronounced  by  a  competent  Judge 
or  court  as  the  result  of  an  action  or  pro- 
ceeding instituted  In  such  court  aflSrming 
that  upon  the  matters  submitted  for  its  de- 
cision a  legal  duty  or  UabiUty  does  or  does 
not  exist"  Black  on  Judgments,  S  !• 
record  herein  does  not  state  any  legal  con- 
sequmce  to  fiow  from  the  stated  fact  that 
MlUican  made  default  It  does  not  fix  any 
legal  liabiUty,  predicated  upon  said  fact. 
There  was  a  Judgment  rendered  by  the  court 
against  MilUcan,  but  above  shown,  it  was 
predicated  upon  the  verdict  of  the  Jury,  and 
was  not  an  inteiiocntory,  but  a  final,  jvdg^ 
ment 

[9]  8.  The  appellee  Walker-Smitti  Compa- 
ny filed  a  motion  to  set  aside  the  verdict 
of  the  Jury  and  the  Judgment  thereon,  re- 
ferred to  In  the  preceding  paragraph  of  this 
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opinion,  In  w  fhr  is  tbe  same  was  In  favor 
vt  tbe  defendaata  Winana^  Patterson,  Aos- 
tln,  lenders,  Walton,  Danner,  Harrison,  Fry, 
and  Jenkins.  Said  motion  was  the  court 
granted  and  said  verdict  and  Judgment  as  to 
said  parUes  was  set  aside,  as  appears  by  the 
redtala  in  tbe  Jadgment  of  tbe  court  on  aald 
motion.  The  effect  of  this  order  of  tbe  court 
setting  adde  the  ^dgment  as  to  the  parties 
aamed  was  to  set  aside  and  vacate  tbe  entire 
Judgment  Ttaere  can  be  but  one  final  Judg- 
ment in  a  ca8&  Long  t.  Garnett,  4S  Tex. 
401;  Wootters  v.  KaolCman,  67  Tex.  488. 
3  S.  W.  465;  Railway  Co.  v.  James,  7S  Tex. 
19;  10  &  W.  744.  IS  Am.  St  Bep.  743;  Par- 
ker T.  Adams,  23  S.  W.  0(ffi;  Park«  r. 
Stephens,  48  S.  W.  87& 

4.  Our  holding  upon  the  issues  above  stat> 
ed  renders  It  unnecessary  for  us  to  pass  up- 
on the  assignments  based  upon  the  refusal 
of  the  court  to  set  aside  the  Judgment  by 
default  There  was  no  Judgment  by  default 
to  be  set  adde.  It  follows  from  what  we 
have  stated  above  that  the  court  erred  In 
striking  out  the  defendant  Milllcan's  plea 
of  non  est  &ctum;  and  it  also  follows  that 
the  court  will  not,  upon  another  trial  of 
this  cause.  Instruct  the  jury  to  find  that  Mll- 
Ucan  signed  his  name  to  the  contract  of 
guaranty  sued  upon.  That  will  be  an  Issue 
of  fact,  the  same  as  to  the  other  defend- 
ants, to  be  determined  by  the  Jury. 

[4]  5.  There  was  no  error  In  the  court's 
charging  the  Jury  to  find  that  M.  R  Trimble 
signed  the  contract  of  guaranty  sued  upon, 
inasmu<^  as  Trimble  not  only  did  not  file 
an  answer,  but  testified  In  this  case  that  he 
signed  the  contract  of  guaranty.  There  was 
no  evidence  to  tbe  contrary,  and  It  was  prop- 
er for  the  court  to  assume  that  fact  The 
evidence  as  to  Trimble's  statement  about 
having  signed  said  contract  was  admitted, 
not  for  the  purpose  of  proving  that  he  did 
so,  but  to  impeach  bis  testimony,  which  was 
material  as  to  matten  affecting  tbe  ofber 
d^endants. 

6.  This  case  was  submitted  upon  special 
Issues.  Tbe  appellants  requested  the  court 
to  submit  the  following  special  Issue:  "How 
much  goods,  wares,  and  merchandise  were 
sold  and  delivered  to  the  Robert  Lee  Mer- 
cantile Company  by  Walker-Smith  Company, 
and  the  value  of  the  same,  after  October  0, 
1907?"  The  contract  sued  upon  was  In  part 
as  follows:  "Brownwood,  Texas,  October  9tb, 
1907.  For  value  received,  I,  we  or  either  of 
OS  hereby  guaranty  the  Walker-Smith  Com- 
pany, its  successors  or  assigns,  the  payment 
of  all  sums  that  Robert  Lee  Mercantile  Com- 
pany are  now  indebted  to  it,  and  that  they 
may  bereaftOT  become  indcft»ted  to  it  for  goods, 
wares  and  mnrhandlse  hereafter  sold  to 
them  by  said  Walker-Smith  Company,  at  any 
time  before  written  notice  is  by  us  delivered 
to  said  Walker-Smhb  Company  not  to  fur- 
ther 8^  on  this  guaran^ ;  and  we  bind  our- 
selvea  and  promise  to  aee  all  indebtedness 


finally  and  fully  paid  when  the  same  be- 
comes due.  •  •  •  The  principal  of  said 
indebtedness,  however,  for  which  we  are  to 
be  bound  diall  not  exceed  ¥10.00aOO  at  any 
one  time."  The  issue  raised  by  the  assign- 
ment iv<m  tbe  refusal  at  tbe  court  to  give 
this  special  charge  la  Involved  in  several 
otbsae  assignments  of  error.  We  bold  that 
said  special  charge  shonld  liave  been  given ; 
and  also  that  the  notes  sued  on  were  not 
evidace  against  tbe  appellants,  but  that  it 
was  incumbent  upon  Walker-Smith  Company 
to  show  that  the  Indebtedness  for  which  ap- 
pellants are  sought  to  be  held,  accruing  sub- 
sequent to  October  0,  1907,  arose  from  the 
sale  of  goods,  wares,  and  mochandlse  to  the 
Robert  Lee  Mercantile  Company  by  said 
Walker-Smith  Company,  and  also  tbe  value 
of  such  goods. 

[fi]  7.  We  do  not  think  the  court  erred  in 
permitting  the  witness  W.  J.  McFarland, 
who  was  the  manager  of  the  Robert  Lee  Mer^ 
cantlle  Company,  to  testify  that  said  com* 
pany  was  indebted  to  Walker-Smith  Com- 
pany at  the  time  of  the  execution  of  the  note 
sued  on  In  the  sum  of  $9,500.  Such  testi- 
mony was  not  the  statement  of  an  opinion, 
but  of  a  fact  within  the  knowledge  of  said 
witness.  Of  course,  this  testimony  did  not 
relieve  Walker-Smith  Company  from  the  bur- 
den of  proving  that  so  much  of  said  in- 
debtedness  as  accrued  subsequent  to  October 
9,  1907,  was  for  goods,  wares,  and  merchan- 
dise sold  to  said  Mercantile  Company. 

[8]  8.  A'K>ellants  assign  error  upon  the  fol- 
lowing portion  of  the  court's  charge:  "II 
from  the  evidence  in  this  case  you  believe 
that  any  defendant  or  defendants  signed  the 
contract  of  guaranty  sued  upon,  then  you 
should  so  find,  even  though  you  believe  that 
said  party  or  parties  thought  the  instrument 
signed  was  merely  a  recommendation  of  the 
Robert  Lee  Mercantile  Company  or  other  pa- 
per." It  Is  not  contended  by  appellants  that 
this  is  not  a  sound  proposition  of  law,  but 
their  contention  Is  that  they  did  not  plead 
nor  attempt  to  prove  that  they  signed  the 
alleged  contract  of  guaranty  under  the  im- 
pression that  they  were  signing  some  other 
Instrument  They  testified  that  they  did  sign 
another  Instrument,  but  that  It  was  merely 
a  recommendation  as  to  the  Mercantile  Com- 
pany, and  not  a  contract  of  guaranty.  If 
this  fact  appears  from  legitimate  testimony,  it 
was  not  error  for  file  court  to  charge  as 
above. 

9.  We  think  the  court  erred  In  permitting 
the  witness  W.  H.  Walton  to  testify  over  ob- 
jection of  defendants  that  he  signed  a  let- 
ter of  recommendation  at  the  instance  of  W. 
J.  McIYtrland  for  the  Robert  Lee  Mercantile 
Company,  as  being  composed  of  good  honest 
men,  and  suitable  to  sell  goods  to ;  and  also 
In  permitting  the  witness  Landers  to  testify 
that  he  signed  a  blank  piece  of  paper  on  tbe 
statement  of  McFarland  that  he  wanted  to 
get  up  a  list  of  namea,  some  10  or  12  of  bis 
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best  customers,  to  sell  goods  to  drought- 
stricken  people  In  that  country,  said  blank 
paper  being  In  a  memorandum  book ;  and 
also  In  permitting  the  witness  Walton  to  tes- 
tify that  he  signed  a  note  as  surety  for  the 
Robert  Lee  Mercantile  Company  for  (1,000 
in  the  summer  of  1907.  These  witnesses,  who 
were  also  defendants  in  the  cfuae,  mlf^t  have 
been  perfectly  willing  to  sign  recommenda- 
tions for  said  Mercantile  Company,  or  even 
(as  In  the  case  of  Walton)  to  sign  a  $1,000 
note,  when  they  would  not  have  t)een  willing 
to  sign  a  guaranty  contract  In  the  succeed- 
ing foil  for  the  sum  of  $10,000,  and  we  do 
not  ttiink  that  these  facts  i^oven  by  them 
were  legitimate  circumstances  from  which  to 
infer  that  tbey  did  sign  nid  soaranty  con- 
tract. 

[7]  10.  The  jury  found  that  the  allied 
guaranty  contract  was  not  signed  by  B.  H. 
Wlnans,  and  that  as  to  him  the  same  waa  a 
forgery.  It  Is  the  contention  of  the  app^- 
lants  that  this  renders  the  contract  void  as 
t»  aU  of  the  other  parties.  Had  Walker- 
Smith  ft  Co.  been  In  any  wise  connected  with 
such  forgery,  said  Instrument  would  have 
t>een  void  as  to  all  parties ;  but  as  they  were 
not  so  connected,  and  as  the  Instrument  was 
a  joint  and  several  obligation,  and  it  Is  not 
claimed  by  either  of  the  appellants  that  he 
signed  it  upon  the  faith  of  the  same  having 
been  signed  or  that  It  would  be  signed  by  any 
of  the  other  appellants,  we  hold  that  such  of 
the  parties,  If  any,  who  signed  said  Instru- 
meat,  are  liable  thereon,  notwithstanding  the 
ftict  that  the  same  was  forged  as  to  one  or 
more  of  the  other  parties. 

[8]  11.  We  do  not  think  that  the  conten- 
tion that  the  appellants  are  not  bound  upon 
said  contract  for  the  reason  that  the  same 
was  not  accepted  by  Walker-Smith  Company 
Is  sound.  Said  contract  was  delivered  to 
Walker-Smith  Company  by  the  Robert  Lee 
Mercantile  Company,  and.  If  they  acted  upon 
the  same  and  sold  goods  upon  the  strength 
of  the  same,  this  amounts  to  an  acceptance 
of  said  guaranty  contract  by  them. 

[I]  12.  There  was  no  error  In  permitting 
appellees  to  prove  by  A.  J.  Danner,  one  of 
the  defendants  In  said  cause,  that  one  of 
his  attorneys  had  read  over  to  him  his  dep- 
Mition  given  in  this  case.  The  ground  of 
said  objection  la  that  it  was  disclosing  a 
communication  between  attorney  and  client 
While  an  attorney  is  forbidden  to  disclose 
the  affairs  of  his  client,  we  know  of  no  rule 
of  law  wlilch  forUds  a  party  to  prove  upon 
the  cross-examination  of  his  opponent  any 
Btatemwt  which  be  may  have  made  atraut 
the  case,  if  otherwise  admissible,  regardless 
ot  ^rtiether  tw  made  it  to  his  attorney  or 
some  one  ^se.  This  ertdence  does  not  In- 
volve the  statement  of  any  fact  commuttlcat> 
ed  hy  Danner  to  his  attorney,  nor  of  any 
ftict  communicated  by  the  attorney  to  Dan- 
ner; but  simply  shows  that  Danner's  man* 
orr  had  been  refreshed  u  to  bit  former 


statement  by  hearing  his  deposition  read 
over  Just  before  he  testified  in  this  case.  It 
was  wholly  Immaterial  whether  said  deposi- 
tion was  read  to  bim  by  bis  attorney,  or  by 
some  other  person,  or  that  he  read  It  himself. 
There  is  no  complaint  as  to  the  judgment 
against  Robert  Lee  Mercantile  Company  and 
M.  E,  Trimble,  nor  as  to  the  judgment  in 
favor  of  E.  H.  Wlnans,  Bat  Austin,  and  D. 
C.  Landers,  and,  as  to  thou,  the  judgment  of 
the  trial  court  Is  affirmed. 

For  the  errors  above  Indicated,  the  judg- 
ment of  the  trial  court  herein  as  to  A.  K. 
lenders,  Harrison,  the  aillllcana,  Walton, 
Danner,  Ell  Austin,  Fry,  Jenkins,  and  Pat- 
terson is  reversed,  and  this  case  remanded 
for  a  new  trlaL 

Affirmed  in  pert  and  In  part  revelrsed  and 
remanded. 

Ai^Uees'  Motion  for  Rehearing. 

Upon  a  former  day  of  the  present  term 
of  this  court  we  reversed  this  case  as  to  ap- 
pellee E.  Mllllcan,  for  the  reason  that  the 
record  did  not  show  a  judgment  by  default 
against  him.  Ai^llee  has  filed  a  motion  for 
certiorari  to  bring  up  a  record  showing  that 
since  our  decision  herein  a  judgment  by  de> 
fault  has  been  entered  by  the  trial  court 
nunc  pro  tunc  against  said  MilUcan. 

[It]  The  Issue  as  to  whether  the  judgment 
shown  by  the  record  was  a  judgment  by  de- 
fault was  presented  In  the  trial  court,  and 
was  again  presented  In  this  court  Our  opin- 
ion on  this  issue  having  been  adverse  to  ap- 
pellee, It,  in  effect,  now  comes,  and  says  that 
the  judgment  which  It  sought  to  have  us  up- 
hold was  not  in  fact  the  judgment  rendered 
by  the  trial  court  The  courts  of  this  state 
have  been  very  liberal  In  awarding  writs  of 
certiorari  to  perfect  the  record,  but  we  think 
that  a  proper  limit  to  such  practice  was  in- 
dicated In  Railway  Cb.  v.  Cannon.  88  T^ 
314,  SI  S.  W.  400,  wherdn  it  was  said  that 
such  writ  should  be  awarded  "provided  the 
attention  of  counsel  has  not  previously  been 
called  to  the  omission."  Under  the  drcum- 
staoces  of  this  case  we  decline  to  order  the 
writ  prayed  for. 

[11]  We  reversed  this  case  as  to  the  ap* 
pellants,  other  than  B.  B.  and  C.  H.  Mililcan, 
for  supposed  errors  (a)  In  not  submitting  the 
Qieclal  issue  set  out  In  subdivision  six  of 
the  opinion  h^etofore  rendered  herein,  and 
(b)  In  permitting  the  witnesses  Walton  and 
Landers  to  testify  as  shown  In  anbdivlBion 
nine  of  said  opinion.  The  record  in  this  case 
Is  voluminous,  embracing  860  pages.  App^ 
lee  in  Its  motion  for  rehearing  has  call^  one 
attention  to  matters  whlcA  escaped  our  no- 
tice when  this  case  was  nnda  Investigation, 
ezcuBlng  Itself  for  its  failure  to  do  so  prior 
to  tile  submlsdon  her^  upon  die  ground 
that  the  failure  ef  appellant*  to  sooner  file 
thetr  briefs  dcfnived  them  of  the  opportunity 
to  oamlne  tiie  record  prior  to  •nbnda- 
slon.  The  wrlttwi  and  oral  argomato  at  «p- 
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peDe*  OB.  sabmlsslon  hereof  dealt  prlnc^lly 
wltli  ItB  motloa  to  strike  oatappelliiiit^  brief. 
What  we  meant  to  b(dd  In  subdlrlslon  6  oif 
said  oplolon  waa  that  Inaamuch  ai  the 
guaranty  contract  aned  on  was  for  the  debt 
then  owing  appellee  b7  the  Bobert  Lee  Uer- 
cantlle  Oompany,  and  such  as  might  there- 
after be  Incurred  for  merchandise  aold  to 
Bald  Uercantile  Company  by  appdJee,  it  was 
tncnmbent  on  appellee  to  show  that  the  debt 
Boed  on  was  of  this  character,  and  therefore 
thia  Issue  should,  npon  request  of  appellants, 
have  been  submitted  t«  the  jury.  But  It  ap- 
pears from  the  record  that  this  Issue  was 
sabndtted  to  and  passed  upon  "by  the  Jury  as 
follows:  Special  Issue  submitted:  *'Q.  Were 
the  notes  sued  tipon  and  described  in  plain- 
tlfTs  petition  given  for  goods,  wares,  and 
nmchandise  sold  and  deUvered  tfy  Walker^ 
Smith  Obmpany  to  Kobert  Lee  Mercantile 
Company?  A.  We^  the  jury,  find  that  the 
notes  sued  on  were  for  the  purchase  price 
of  goods,  wares,  and  merchandise  sold  and 
delivered  by  Walker^Smith  Oompany  to  the 
Robert  Lee  Mercantile  Company." 

Appellee  contends,  and  we  think  correctly 
so,  that  Oiere  was  really  no  Issue  of  fact  as 
to  tUs.  BlackwcAl,  the  manager  of  the 
Walker^Smlth  Oompany,  testUed  as  follows: 
*rrhe  indebtedness  of  the  Bobert  Lee  Mwcan- 
tUe  Company  was  created  by  the  purchase 
of  merchandise  by  the  former  from  the 
lattur.  Walker-Smltfa  Oompany  nerer  loaned 
the  Bobert  Lee  Mercantile  Oompany  any 
zooney.  The  only  business  transactions  be- 
tween the  two  companies  were  purdiasei 
and  Bales  of  goods,  wares,  and  merchandise 
by  us  to  them."  He  fnrtiier  testifled  that 
tlie  notes  sued  on  were  given  for  such  li^ 
dehtedness,  and  that  the  sales  made  aftw 
the  ezecotlon  of  the  guaran^  contract  were 
made  on  the  fiilth  of  the  same.  McVarland, 
the  president  of  the  Bobert  Lee  Mercantile 
CfMupany,  testifled  that  the  notes  sued  on  were 
given  for  merchandise  purchased  by  the  said 
Mercantile  Oompany  firom  the  Wallter-Smith 
Company.  There  Is  no  evidence  in  the  rec- 
ord to  the  contrary,  and  nothing  to  Indicate 
any  fraud  or  collusion  as  to  this  matter  be- 
tween Walker-Smtth  Company  and  the  Rob- 
ert Lee  Mercantile  Company.  In  this  state 
of  the  record  we  do  not  think  that  there 
was  reversible  error  in  refusing  to  submit 
the  special  issue  requested  by  appellants. 

[12,  111  As  to  the  testimony  of  Walton  and 
lAn^rs  referred  to  In  the  ninth  sut)dlvl- 
slon  of  the  opinion  herein,  It  appears  that 
the  fact  that  Walton  had  previously  sl^cd 
a  91,000  note  for  the  Robert  Lee  Mercantile 
Company  was  first  brought  out  by  appel- 
lants In  the  mtss-examlnation  of  the  witness 
Green,  and  the  fact  that  Walton  and  Lan- 
ders claimed  to  have  signed  a  recommenda- 
tion of  the  Robert  Lee  Mercantile  Company 
was  testifled  to  by  several  other  witnesses 
without  objection.  Such  being  the  fact,  the 
admission  of  said  testimony  as  complained 
of  by  appellants  was  not  reversible  error. 


For  the  reasons  her^  set  out,  the  motion 
of  appdiee  for  a  rehearing  Is  granted,  and 
the  judgment  of  tfte  trial  court  Is  afllnned, 
except  as  to  the  Mlllicans.  as  to  whom  the 
said  Judgment  is  reversed,  and  the  cause 
is  remanded  for  a  new  trial. 

Appellants'  Motion  for  Bebearing. 

In  the  original  opinion  herein  we  reversed 
and  remanded  the  Judgment  of  the  trial  court 
as  to  the  allied  parties  to  the  guaranty  con- 
tract sued  on,  and  as  to  a  B!.  Mlllican,  wife 
of  E.  E.  Mlllican,  against  whom  judgment 
foreclosing  attachment  lien  was  rendered, 
and  affirmed  said  judgment  as  to  the  other 
defendants  in  the  suit,  they  not  having  ap- 
pealed. The  grounds  of  reversal  as  to  said 
parties,  oOiet  than  the  Mlllicans,  was  sup- 
posed error  In  refusing  to  submit  a  special 
Issue^  and  In  permitting  certain  testimony 
to  be  given  to  the  jury,  as  set  forth  In  the 
sixth  and  ninth  subdlrlslons  of  said  opin- 
ion. For  reasons  set  out  In  the  opinion  here- 
in on  apptilees*  motion  for  a  rehearing,  we 
granted  said  motion,  and  affirmed  the  judg- 
ment of  the  lower  court  except  as  to  the  Mil- . 
licans. 

[14]  Now  come  appdlants  in  their  motion 
for  a  rehearing,  and  insist  that  a  reversal 
of  tUs  case  as  to  E.  H.  Mlllican  necessitates 
a  reversal  as  to  all  (tf  the  appeUants.  The 
decisions  upon  this  Issue  are  in  confusion,  if 
not  tn  actual  conflict  As  tendtx^  to  su^wrt 
the  affirmative,  see  wniie  v.  Thomas,  22  Tex. 
176;  McRea  v.  MeWUllams,  58  Tex.  S28; 
Washington  v.  Jidmson,  S4  8.  W.  1041;  Mas- 
worthy  V.  Draper,  29  S.  W.  SOT;  Hamilton  v. 
Prescott,  78  Tex.  SBR-Cfft,  U  S.  W.  949;  Mc- 
Ilhenny  v.  Lee,  48  Tex.  216;  and  Acklln  v. 
Paschal,  48  ^Po.  147.  As  tending  to  support 
the  opposite  view,  see  Boone  v.  Hulsey,  71 
Tex.  188-18B,  »  S.  W.  BSl;  Mills  v.  Paul,  SO 
8.  W.  245;  Railway  Oo.  v.  Enoa,  92  Tex. 
577,  60  &  W.  028;  Olddlngs  T.  Baker,  80  Tex. 
312,  16  8.  W.  88;  Houston  v.  Ward,  8  To. 
124;  and  Wimple  v.  Patterson,  117  8.  W. 
1037.  We  have  examined  many  other  cases 
pro  and  cim  as  to  this  issue,  but  these  will 
suffice  to  show  the  unsettled  condition  of  the 
decisions  of  this  state  in  reference  to  a  re- 
versal of  a  joint  Judgment  as  to  one  party, 
when  no  reversible  error  is  shown  as  to 
others.  We  shall  not  attempt  to  differentiate 
these  decisions,  nor  to  reconcile  them,  but 
shall  rest  our  decision  herein  on  the  language 
of  the  statute  as  we  understand  them. 

Article  1997,  R.  S.  1911  (1337,  1895),  reads 
as  follows :  "Only  one  final  Judgment  shall 
be  rendered  in  any  cause,  except  where  It  Is 
otherwise  provided  by  law."  This  provision 
of  our  statute  seems  to  have  been  adopted 
for  the  first  time  In  the  enactment  of  the  Re- 
vised Statutes  of  1879.  Prior  to  that  time  It 
had  been  held  In  this  state  that  more  than 
one  Judgment  could  be  rendered  in  a  cause. 
Burleson  t.  Henderson,  4  Tex.  49;  Hopson  v. 
Murphy,  4  Tex.  248 ;  Burke  v.  Crnger,  8  Tex. 
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74,  58  Am.  Dec  102;  Cartwright  v.  Cart- 
wright,  18  Tex.  614.  It  seem  that  the 
purpose  of  this  statute  was  to  change  this 
rule  In  this  state. 

[IS]  This  statute  entails  unnecessary  de- 
lays and  expense,  but  It  Is  not  for  us  to  con- 
sider the  wisdom  or  folly  of  a  statute.  That 
Is  for  the  Ijegl6!a;ture.  Our  only  province  Is 
to  declare  the  law  as  It  Is  written.  Here  the 
language  is  plain  and  unambiguous.  "Our 
statute  provides  that  there  shall  be  but  one 
fioal  Judgment  in  any  case.  It  follows  from 
this  that,  if  there  be  several  defendants  to  a 
sul^  no  final  judgment  can  be  rendered 
against  one  until  It  is  rendered  against  all, 
however  Independent  of  each  other  their  re- 
spective defenses  may  be."  Wootters  v.  Eauff- 
man,  67  Tex.  496,  3  S.  W.  465.  A  flnal  Judg- 
ment tB  one  that  determines  the  rights  of  all 
the  parties  to  a  suit,  and  disposes  of  all  of 
the  Issues  Involved.  Linn  v.  Arambould,  55 
Tex.  624.  There  has  been  one  Judgment  of 
the  district  court  in  this  case.  If  we  make 
that  Judgment  final  as  to  some  of  the  par- 
ties who  have  appealed  and  send  It  back  for 
a  new  trial  as  to  another  of  such  parties, 
there  will  be  another  final  Judgment  of  the 
district  coort  as  to  that  party ;  but  neither 
of  such  Judgments  wiU  be  final  within  the 
proper  meaning  of  that  term.  "To  be  final. 
It  Is  well  settled  that  the  Judgment  must  dis- 
pose of  all  parties  to  the  suit"  Ballway  Cki. 
V.  Smith,  99  S.  W.  172.  It  la  well  settled  that, 
where  Oie  district  court  grants  a  new  trial 
as  to  one  party  ot  one  Issue,  this  will  op- 
erate as  a  new  trial  aa  to  all  parties  and  all 
lasuea.  Hume  r.  Sdilnte,  16  Tex.  Civ.  App. 
512,  40  S.  W.  1070.  and  authorlUes  there  cit- 
ed. Ballway  Co.  v.  Smith,  99  S.  W.  172.  If 
snch  Is  the  effect  of  the  voluntary  action  of 
the  district  court,  why  la  it  not  the  same 
when  that  court  la  required  to  take  sncb  ac- 
tion by  the  mandate  of  a  superior  court?  To 
reverse  and  remand  a  case  aa  to  a  par^  to 
a  salt  Is  but  to  instruct  the  trial  court  to 
grant  such  party  a  new  trial. 

TbA  apparent  exception  as  to  the  effect  of 
a  new  trUl  granted  to  one  party  by  the  dis- 
trict conrt  is  where  the  causes  of  action  are 
severable,  and  there  has  In  etTect  been  a 
severance.  Boone  v.  Hulaey,  supra ;  Parker 
V.  Stevens,  48  S.  W.  880.  Article  1626.  B.  S. 
1911  (art  1027,  B.  S.  1895),  reads  as  foUows: 
"WhCT  the  judgment  or  decree  of  the  conrt 
below  has  been  reversed,  the  court  shall  pro- 
ceed to  render  snch  Judgment  or  decree  as 
the  court  below  should  have  rendered,"  etc. 
This  was  the  law  as  to  the  Supreme  Court 
prior  to  the  creation  of  the  Courts  of  Oiril 
Api>eals.  See  section  3,  act  1846,  p.  374. 
What  Judgment  should  the  court  below  have 
rendered?  "The  judgment  of  the  court  shall 
conform  to  the  •  •  •  Terdlct"  (article 
1994,  R.  S.  1911;  article  1335,  R.  S.  1895), 
"whether  It  be  correct  or  not,  and  whether 
the  verdict,  If  there  be  any,  arose  from  the 
erroneous  Instruetiona  or  rulings  of  the  court. 


or  from  a  misinterpretation  of  the  evidence- 
by  the  Jury."  Railway  Co.  v.  Strycharskl, 
92  Tex.  1,  37  S.  W.  417.  The  Judgment  In 
this  case  followed  the  verdict,  which  was 
against  all  of  the  alleged  signers  of  the  con- 
tract sued  on.  We  hold  that  the  Judgment 
of  the  trial  court  on  the  motion  for  a  new 
trial  should  have  been  to  grant  a  new  trial  to 
Millican,  th^  effect  of  which  would  have  been 
to  grant  a  new  trial  to  all  of  said  parties, 
and  the  statute  above  quoted  require  us  to 
enter  such  judgment  here.  It  seems  to  be 
the  general  practice  in  the  courts  of  dvil 
appeals  In  this  state,  where  the  cause  of  ac- 
tion Is  severable  and  some  of  the  parties  have 
not  appealed,  to  affirm  the  Judgment  as 
against  ,  the  parties  not  appealing.  In  this 
case  the  Robert  Lee  Mercantile  Company  and. 
M.  E.  Trimble  have  not  appealed  from  the 
Judgment  against  and  the  Walker- 

Smith  C^pany  haa  not  appealed  tarn  the 
Judgment  in  favor  of  H.  Wlnans,  Bat  Aus- 
tin, and  D.  C.  Landers^  for  which  reason  they 
will  be  treated  as  having  acquiasced  in  said 
Judgment,  and  the  judgment  as  to  ttiem  will 
be  treated  as  a  voluntary  severance  and  af- 
firmed, the  parties  appealing  not  complain- 
ing of  the  judgment  as  against  said  parties. 

[18]  We  also  sustain  sibilants'  assign- 
ment of  error  that  the  charge  of  the  conrt 
hereinafter  set  out  was  upon  the  weight  of 
the  evidence.  Appelant  read  the  contract 
sued  upon  to  the  jury,  and  proved  by  one 
witness  that  the  name  E.  B.  Millican  appear- 
ing thereon  appeared  to  be  the  genuine  sig- 
nature of  said  Millican,  and  by  another  wit- 
ness that  Millican  had  admitted  to  him  that 
be  signed  said  instrument  The  appellants  la 
rebuttal  of  this  evidence,  and  as  tending  to 
sustain  their  contention  that  said  alleged  con- 
tract was  a  forgery  proved  by  said  Millican 
that  he  did  not  sign  said  contract  The  court 
charged  the  Jury  as  follows :  "Yon  will  fint 
that  E.  E  Millican  signed  his  name  to  the 
contract  of  guaranty  sued  on.** 

[17]  We  do  not  think  that  the  charge  or 
the  court  as  to  the  effect  of  signing  the  fn- 
Btmment  sued  on  under  the  belief  that  they 
were  signing  some  other  instrument  would 
have  required  a  reversal  of  this  case,  but 
as  the  case  is  to  be  reversed  upon  otber 
points,  we  take  occasion  to  say  that  this 
charge  should  not  have  been  given,  for  the 
reason  that  no  snch  issue  was  raised  by  ei- 
ther the  pleadin^i  or  the  evidence. 

For  the  reasons  above  stated,  aj^iellant's 
motion  for  a  rehearing  Is  granted,  and  the 
Judgment  of  the  trial  court  Is  revened,  and 
this  cause  is  remanded  as  to  A.  J.  Daimer, 
A.  K.  Landers.  H.  W.  Walton,  W.  B.  Harri- 
son, John  J.  Fry.  J.  A.  Jenkins,  M.  B.  Pat- 
terson, Ell  Austin.  B.  E.  Millican,  and  hls- 
wlfe,  C.  H.  Millican,  and  afllrmed  as  to  all 
other  defendants. 

Amrmed  In  part^  and  in  part  reversed  anO. 
remanded. 
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FERGUSON  T.  BEIAUMONT  LAND  & 
BUILDING  CO.  et  aL 

(Goturt  (tf  <^vil  Appeala  of  Tezu.  Austin. 
Jmn.  SO,  1913.   Behearioc  Denied 
March  D,  1913.) 

L  Appeai.  ahd  EBBom  a  822*)— Necusabt 

Parties. 

In  an  action  on  a  note  payable  to  partners, 
defendant  pleaded  that  it  was  given  on  their 
fraudulent  misrepresentationB  concerning  cor- 
porate stock  sold  him,  and  asked  judgment  over 
against  them,  if  he  was  not  entitled  to  judgment 
against  the  corporation,  they  are  necessary  par- 
lies to  a  writ  of  error  brought  by  him  to  re- 
riew  a  judgment  against  him  on  the  note  and 
against  the  partners  as  indorsers. 

LEd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  ff  1790-1^7;  Dec  Dig.  | 
322.*] 

2.  Appeal  and  Esbob  (|  797*)— Motiom  to 

OlSlIISS— FlUNO—TlUB. 

Motion  to  dismiss  a  writ  of  error  for  fail- 
ure to  Join  parties  adversely  interested  Is  filed 
in  time  If  filed  before  defendant  In  error  waives 
the  om^on  by  appearance. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  88  3149-3154;  Dec  Dig.  | 
797.*] 

3.  Appeal  and  Ebbob  (8  1185*)— Judquent 
—Bight  to  Bevebse. 

The  Court  of  Civil  Appeals  Is  without  ju- 
risdiction to  set  aside  a  judgment  rendered  at 
a  former  term,  though  it  may  be  erroneous. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  4686-4641;  Dec.  Dig.  I 
1185.*] 

Error  from  District  Court,  Bell  Count;; 
John  D.  Robinson,  Judge. 

Action  by  the  Beaumont  Land  &  Building 
Company  against  James  E.  Ferguson  and 
others,  witb  cross-bill  by  defendant  Ferguson. 
From  tlie  Judgment  be  brings  error,  and  de- 
fendants move  to  dlBinlsB  the  writ  Writ 
dismissed. 

Spaun  ft  Spann,  of  Temple,  for  plaintUT 
In  error.  Hair  &  Woodward,  of  Temple, 
for  d^mdants  In  error. 

KEY,  C.  J.  The  Beaumont  Land  ft  Build- 
ing Company,  a  private  corporation,  brought 
suit  in  the  district  court  against  Jas.  B. 
Ferguson  and  T.  J  Wood,  H.  M.  Hargrove, 
and  J.  Austin  Strange,  composing  the  firm 
of  Wood,  Hargrove  &  Strange,  seeking  to 
recover  upon  a  promissory  note  for  $2,000 
executed  by  Jas.  E.  Ferguson,  and  payable 
to  the  order  of  Wood,  Hargrove  ft  Strange, 
and  to  foreclose  a  lien  upon  10  shares  of  the 
capital  stock  of  the  Empire  life  Insurance 
Company.  The  plaintiff  alleged  that  the  note 
had  been  assigned  to  it,  and  was  secured  by 
10  shares  of  the  capital  stock  of  the  Empire 
Ufe  Insurance  Company,  attached  by  Fer- 
guson to  the  note  as  collateral  security  there- 
for. The  defendant  Ferguson  filed  an  an- 
swer, wMch,  among  other  things,  contained 
averments  to  the  effect  that  he  purchased  10 
shares  of  the  capital  stock  of  the  Empire 
Life  Insurance  Company,  and  executed  the 
note  Boed  on  In  payment  therefor;  ttiat  In 


the  negotiations  which  resulted  in'  the  execu- 
tion of  the  note  and  the  delivery  to  him  of 
the  shares  of  stodc  the  -  Insurance  com- 
pany was  represented  by  the  firm  of  Wood,. 
Hargrove  &  Strange,  and  that  the  agents  re* 
ferred  to,  acting  for  the  Insurance  Company, 
made  certain  false  and  fraudulent  represen- 
tations, by  which  he  was  induced  to  pur- 
chase the  10  shares  of  stock,  and  execute  the 
note,  and  he  prayed  that  the  Insurance  Com- 
pany be  made  a  party  to  the  suit,  that  the 
contract  be  rescinded  and  the  note  sued  on  be 
canceled,  but  that  in  the  event  that  the  plain- 
tiff was  no  innocent  purchaser,  as  alleged  In 
Its  pleading,  then  he  prayed  for  judgment 
against  the  Insurance  Company  for  $2,000- 
damages.  That  pleading  was  followed  by 
another  setting  up  a  cross-action  against 
the  defendants  Wood,  Hargrove  &  Strange,, 
alleging  that,  if  the  Insurance  Company 
was  not  bound  by  the  fraudulent  misrepre- 
sentations made  by  Wood,  Hargrove  ft 
Strange,  he  was  entitled  to  judgment  against 
the  latter,  and  that  plea  concluded  with  a 
prayer  that  in  the  event  of  the  plaintiff's 
recovery  against  htm,  Ferguson,  and  In  the 
event  that  he  was  not  entitled  to  a  Judgment 
over  against  the  Insurance  Company,  then 
he  asked  for  Judgment  over  against  Wood,. 
Hargrove  ft  Strange  Jointly  and  severally 
for  the  amount  of  the  plaintiff's  recovery 
against  him,  etc  The  Insurance  Company 
and  Wood,  Hargrove  ft  Strange  filed  answers 
controverting  the  averments  above  referred 
to,  and  denying  liability  thereon.  The  plain- 
tiff filed  a  supplemental  petition,  contending 
a  general  denial,  alleging  &ctB  necessary  to- 
show  that  it  was  entitled  to  protection  as 
an  Innocent  holder  of  the  note,  etc:  There 
was  a  trial  before  the  jury,  which  resulted 
In  a  jndgmoit  for  the  plaintiff  against  the 
defendant  Feiguaon  as  principal,  and  Wood, 
Hargrove  ft  Strange  as  Indoraers  for  92,386, 
and  a  foreclosure  of  tiie  Hen  on  the  collater- 
al security  above  referred  to.  It  provides 
that  execution  Is  first  to  issue  against  the 
proper^  of  Ferguson,  and  that  Wood,  Har- 
grove ft  Strange  are  only  liable  for  suclx 
amount  of  the  judgment  as  cannot  be  collect- 
ed from  Ferguson.  Judgment  was  also  ren- 
dered for  the  defendant  Ferguson  on  his- 
cross-action  against  the  Empire  Life  Insur- 
ance Company  for  $928.22;  and  it  vras  also 
adjudged  and  decreed  that  the  detoidant 
Ferguson  take  nothing  on  bis  cross-bill 
against  the  defendant  Wood.  Hargrove  ft 
Strange,  and  that  he  pay  the  costs  incurred 
on  account  of  such  cross-action.  The  defend- 
ant Ferguson  filed  in  the  court  below  a  peti- 
tion for  writ  of  error,  in  which  he  set  forth 
that  i>ortlon  of  the  judgment  In  favor  of  the 
plaintiff  and  against  blm  and  Wood,  Har- 
grove ft  Strange,  stating  that  on  account  of 
the  many  errors  therein  he  desired  to  remove 
the  case  to  this  court  for  revision,  etc.  The 
petition  gives  the  name  and  realdence  of  the 
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Beaumont  Land  St  Building  Company  as  the  i 
only  party  adversely  Interested,  and  contains 
the  usual  prayer.  At  the  time  of  filing  the 
petition  for  writ  of  error,  Fo^cuson  also 
filed  a  writ  of  error  bond  In  due  form  and 
payable  to  the  Beaumont  Land  &  Building 
Company  only,  which  bond  was  accepted  and 
approved  by  the  clerk.  All  the  other  neces- 
sary steiH  were  taken  to  prosecute  a  writ  of 
error.  The  transcript  and  statement  of  facts 
were  filed  In  tills  court  «Hi  the  25th  day  of 
May,  1912. 

[1,Z]  On  November  15,  1912,  the  defend- 
ant in  error  filed  a  motion  to  dismiss  the  j 
writ  of  error,  alleging  that  this  court  has  no 
Jurisdiction  of  the  same,  first,  because  the 
petition  tor  writ  of  error  does  not  state  the 
names  and  residences  of  all  the  parties  to 
the  Judgment  adversely  interested  to  the 
plalntlfT  in  error;  and,  second,  because  the 
plaintiff  in  error  has  not  made  Wood,  Bar 
grove  &  Strange  obligees  in  his  bond  for 
writ  of  error,  nor  any  other  party  to  said 
suit,  save  and  except  the  Beaumont  I^d  & 
Building  Conpany,  and  no  citation  has  been 
served  upon  vsy  other  party,  nor  have  such 
other  parties  entered  an  aj^iearance  In  this 
court  Counsel  representing  the  motion  to 
dismiss  contend  that,  as  the  statute  requires 
that  all  parties  to  the  suit  who  were  adversely 
intraested  shall  be  made  parties  defendant  to 
the  writ  of  error,  a  failure  In  that  respect 
deprives  the  appellate  court  of  Jurisdiction, 
and  that  such  ^ect  cannot  be  waived,  and 
may  be  called  to  the  attention  of  the  court  at 
any  time,  and  they  have  presented  an  ar- 
gameat,  accompanied  1^  citation  of  author- 
ities, In  Bui^rt  of  that  proposition,  and  In 
support  of  the  farther  proposition  that  Wood, 
HaJ^rove  ft  Strange  are  adverse  interested 
to  Ferguson,  the  plaintiff  in  error.  In  their 
answer  to  the  motion  coonsd.  for  the  plaln- 
tifl  In  «ror  have  Invoked  role  8  (142  8.  W. 
xl),  whldi  thi^  ctmtend  retiulxed  this  motion 
to  be  filed  within  30  days  after  the  ttan- 
acElpt  was  filed  In  this  court,  and  In  whidi 
th^  further  contend  that  Wood,  Hargrove 
ft  Strange  are  not  adversely  IntOKSted  to 
the  plaintiff  in  OTor,  and  Uugr^ore  are  not 
necessary  parties  to  the  writ  itf  error.  The 
questions  presented  have  received  due  o(m- 
slderatlon,  and  our  conclusions  are:  First, 
that  Wood,  Hargrove  ft  Strange  are  advaise- 
ly  Interested,  and  are  therefore  necessary 
parties  to  tlie  writ  itf  error;  and,  second, 
that  as  the  statute  requires  all  parties  ad- 
versely interested,  not  joining  In  the  peti- 
tion for  writ  of  enor,  to  be  made  defend* 
ants  thereto,  we  are  of  opinimi  that  the 
requirement  refOred  to  Is  a  necessary  pre- 
requisite, and  that  until  It  Is  compiled  with 
or  waived  by  an  amtearance  In  tlie  an>eUate 
court  of  the  tnterasted  paitj  that  court 
should  not  entertain  the  writ  of  error;  and, 
for  that  reastm,  the  motion  to  dismiss  was 
not  filed  too  late^  and  must  be  considered. 

It  may  be  granted  that  as  the  Judgment 


against  Wood,  Hargrove  ft  Strange  Is  not  ab- 
solute and  unconditional,  but  is  dependent 
upon  the  failure  to  collect  the  same  from 
the  proceeds  of  the  foreclosure  sale  of  Fer- 
guson's 10  shares  of  stock  In  the  Insurance 
Company,  as  decreed  by  the  Judgment,  and 
out  of  other  [Hroperty  belonging  to  Fergus<Hi 
and  subject  to  forced  sale  for  bis  debts,  a 
reversal  as  to  Ferguson  would  necessarily 
operate  as  a  reversal  as  .o  Wood,  Hargrove 
idb  Strange.  But  It  is  this  very  fact  that,  by 
the  terms  of  the  Judgment,  they  are  not  ab- 
solutely, but  only  secondarily,  liable  that 
makes  Wood,  Hargrove  &  Strange  adversely 
interested  to  any  effort  tiiat  may  be  made 
by  Ferguson,  or  any  one  else,  to  set  aside 
the  Judgment  and  open  the  case  up  tor  an- 
other triaL  The  record  does  not  show  that 
in  the  court  below  the  plaintiff  conceded  tliat 
Wood,  Hargrove  A  Strange  were  only  secon- 
darily liable,  and  in  Its  petition  it  prayed  for 
the  same  Judgment  against  them  as  against 
Ferguson.  Furthermore,  If  the  case  be  s^t 
t>ack  for  another  trial,  the  plaintiff  might 
undertake  to  hold  Wood,  Hargrove  &  Strange 
liable  upon  the  theory  that  if  tiiey,  tliongh 
acting  as  agents  for  the  Insurance  Company, 
had  perpetrated  the  fraud  alleged  by  Fe^o* 
son,  and,  if  the  plaintiff  was  not  ^titled  to 
protection  as  an  innocent  purchaser  of  the 
note.  It  would  be  entitled  to  Judgment  against 
Wood,  Hargrove  4b  Strange  for  the  amount 
of  the  note ;  or,  at  any  rate,  for  the  amount 
paid  by  the  plaintiff  therefor.  So  It  appears 
to  us  that  two  reasons  exist  for  holding  that 
Wood,  Hargrove  ft  Strange  are  adversely  in- 
terested to  Ferguson's  effort  to  have  the  judg- 
ment set  aside  and  the  case  tried  again,  and 
these  are:  First,  the  Judgment  souj^t  to  be 
set  aside  is  primarily  against  Ferguson,  and 
it  forecloses  a  lien  on  certain  property  be- 
longing to  him;  and,  second,  if  the  case 
should  be  retried.  Wood,  Hargrove  ft  Strange 
might  be  put  to  the  risk  of  having  an  ab* 
solute^  and  not  a  conditional.  Judgment  Tva- 
dered  against  than.  Aside  from  that  rlak, 
tbo  tlsk  Involved  ia  delay  in  ei^rcliis  the 
payment  of  the  judgment  by  Fergaaon  is 
such,  it  would  seem,  as  to  create  diversity  of 
interest  betweoi  him  and  Wood,  Hargrove  ft 
Strange.  The  record  Indicates  that  Ferguson 
Is  solvoit,  and  that  execution  i^inst  him 
would  result  In  the  payment  of  the  Ju^ment 
and  the  release  of  Wood,  Hargrove  ft  Strange 
of  all  liability  thereunder.  It  Is  a  matter  of 
common  knowledge  tiiat  In  mai^  Instances 
"riches  take  unto  themselves  wings  and  fly 
away,"  and  thwefore  how  long  Ferguson  will 
remain  solvent  Is  a  matter  of  uncertainly; 
and,  if  this  case  should  be  reversed  and  on 
another  trial  a  similar  judgment  be  rendered, 
it  may  be  that  Wood,  Hargrove  ft  Strange 
would  be  compelled  to  pay  It,  because  of  the 
inablli^  of  Fergaacm  to  do  aok 

In  Pickett  V.  Jackson.  88  &  W.  895^  a 
Judgment  waa  rmidered  for  a  sum  of  money 
In  favor  of  Jackson  and  against  Pickett 
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and  one  Qnintlmilla,  with  a  forecloenre  of 
liens  on  certain  property  owned  by  Pick- 
ett  and  QuiDtimilla  in  severalty,  but  pro* 
Tided  that  Pickett's  property  aboald  be  sold 
Hrst  In  other  words,  the  Judgment  in  that 
case,  like  the  Judgment  in  this,  made  Pick- 
ett's liability  primary  and  tliat  of  Qulntimil- 
la  secondary.  Pickett  undertook  to  appeal 
by  writ  of  error,  bat  did  not  make  Qnlntl- 
miUa  a  party  thereto,  and  the  Court  of  CItH 
Appeals  for  the  Fourth  District  held  that 
Quinttmilla'B  Interest  was  adverse  to  that^of 
Pickett,  and  that  the  failare  to  make  him  a 
party  deprived  the  court  of  Jurisdiction,  and 
the  appeal  was  dismissed.  That  case  seems 
to  be  directly  in  point  in  support  of  the  Tlews 
we  have  expressed.  In  addition  to  that  case, 
counsel  for  the  defendant  in  error  have  cit- 
ed the  following  anthoritles,  which  have  more 
or  lees  bearing  on  the  question:  Crunk  t. 
Crunk,  28  Tex.  005;  Summerlin  r.  Reeves, 
29  Tex.  86 ;  Thompson,  Morris  ft  Oo.  t.  Pine 
&  Poindexter,  S5  Tex.  427 ;  Young  r.  Russell, 
60  Tex.  684 :  Weems  A  Waldo  t.  Watson,  91 
Tex.  35,  40  S.  W.  722;  Dixon  t.  Watson,  41 
Tex.  Civ.  App.  266,  91  S.  W.  618 ;  Wright  v. 
Red  Biver  Bank,  2  Tex.  Civ.  App.  07,  20  S. 
W.  879;  Grant  t.  GolUns,  6  Tex.  Civ.  App. 
46,  23  S.  W.  994 ;  Haydeu  v.  Mitchell,  24  8. 
W.  108S ;  Harris  v.  Slmmang,  29  S.  W.  609 ; 
Frazier  v.  Weinman,  120  8.  W.  904;  Mc- 
Knight  V.  McKnlght.  124  S.  W,  734;  Keel  & 
Son  T.  Orlbble-Carter  Grain  Co.,  134  S.  W. 
801 ;  and  Harlin  v.  First  State  Bank  <&  Trust 
Co.,  149  S.  W.  844.  Curlln  t.  Canadian  Mort- 
gage Co.,  90  Tex.  376,  38  S.  W.  766,  and  other 
cases  cited  in  behalf  of  plaintiff  In  error,  are 
not  regarded  as  applicable  to  this  case.  At 
first  blush,  the  case  of  Taylor  v.  Gardner,  99 
8.  W.  411,  decided  by  the  Court  of  Civil  Ap- 
peals for  the  Fifth  District,  and  dted  by 
plaintiff  In  error,  is  somewhat  In  point,  as  it 
was  there  held  that  the  snretiea  on  a  cost 
bond  were  not  adversely  interested  to  the 
prbMHpal  In  the  bond.  It  seems  that  Jndg- 
ment  was  rendered  against  the  plaintiff  and 
the  sureties  upon  his  cost  bond,  and  the 
plaintiff  sought  to  a]M>eal  witiiout  making 
the  snretles  parttes ;  but  it  does  not  appear 
whether  or  not,  according  to  tlie  terms  of  the 
Judgment;  their  liability  was  primary  or  aee- 
ond^ry.  Pnrthennore,  it  the  Judgment  len- 
dered  against  them  was  for  the  full  amount 
of  tbe  bond,  then  Oien  was  no  conflict  be* 
twam  their  Interest  and  that  of  the  plaintiff 
because,  under  no  circumstances,  could  any 
greater  Judgment  have  beea  rendered  agalniA 
them. 

[3]  It  seema  that  an  aiweal  was  heretofore 
jHTOsecDted  in  this  cam  by  tlie  Emi^  lilfe  In- 
surance Company,  and  this  court  reversed 
the  Judgment  in  favor  of  Ferguson  against 
tbe  Xnsnranoe  Company,  bnt  affirmed  It  in  fa- 
Toe  of  tlie  Beaumont  land  &  Building  Com- 
pany against  Ferguson;  and,  as  the  Judg- 
ment of  this  court  was  rendered  at  a  former 


tenn,  it  would  seem  tliat  this  court  would 
have  no  Jurisdiction  at  this  time  to  set  ttiat 
Judgment  aside,  though  it  may  have  been  er- 
roneously rendered.  Empire  Life  Ina.  Co.  T. 
Beaumont  Land  &  Building  Co.  et  aL,  146  B. 
W.  335. 

For  ttie  reasons  stated,  the  motion  la  sua- 
talned,  and  the  writ  of  error  dismissed. 


PECOS  ft  N.  T.  BT.  GO.  et  aL  T.  BISHOP 
et  aL 

(Court  of  Civil  Appeals  of  Texas.  Amarfflo. 
Feb.  1,  1918.   Rehearing  Dmied 
March  1. 1913.) 

1.  Appeal  and  Ebbob  ({  742*)— AseiamaKis 
or  Erboe— Statement— SxJFFiciBKOT. 

An  aaslgnmeot  of  error  to  the  court's 
charge,  in  that  It  assumed  that  133  head  <tf 
plaintiffa*  cattle  were  damped,  that  expenses 
were  incarred  in  holding  them  at  the  station, 
and  that  such  damaxes  and  ezpensea  were  at- 
tributable to  the  defendants*  negligence,  fot 
lowed  by  a  statement  eettme  out  the  charge  to 
the  effect  tluit  plaintiffa  coiud  recover  no  auch 
damages  or  expenses  to  tbe  170  head  of  cat- 
tle aoid  by  them  to  one  L>,  and  that  the  charge 
was  applicable  only  to  the  133  head  shipped  by 
plaintiff  over  defendants'  line,  but  not  showing 
what  cattle  were  meant  by  tbe  170  bead  or  how 
tbe  charge,  as  applicable  to  tbe  133  head,  as- 
sumed that  defendants  were  negligent,  will  not 
be  considered  for  want  of  a  sufficient  state- 
ment 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3000;  Dec.  Dig.  {  742.*] 

2.  TbIAL  (I  101*)  —  iNSIBUOnONB— ABBnVP- 

TiON  or  Fact. 

In  an  action  for  damages  to  a  shipment  of 
cattle,  a  charge  that  plaintiff  conld  not  recover 
damages  and  expenaes,  if  any.  to  170  head  of 
cattle  sold  by  him  to  I^,  and  that  tbe  charge 
was  applicable  only  to  the  133  head  shipped 
over  defendant's  road,  was  not  objecUonaue  as 
assuming  negligence  and  consequent  damages 
to  the  133  bead. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {i  420-481,  486;  Dec.  Dig.  |  191.*] 

8.  Afpeai.  and  Ebbob  (|  742*)— Asbignueht 
or  Ebbob— Sbparats  Proposition. 

An  aaeignment  of  error,  in  that  a  charge 
antborized  a  double  recoven,  cannot  be  consla- 
ered  where  tbe  question  of  double  recovery  Is 
not  presented  in  a  separate  proposition  under 
the  assignment 

[E3d.  Note.-^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  8000:  Dee.  Dig.  8  742.*] 

4.  Cabbibbs  (8  280*)- Injubt  to  Livb  Stock 

— InsTBucnoNs— Dahaqbs. 

In  an  action  for  damages  to  a  shipment  of 
cattle,  a  charge  thht  plaintiffs  might  recover  the 
oeceasary  expenses.  If  any,  incurred  for  feed- 
ing and  caring  for  tbe  cattle  while  waiting  for 
the  cars  provided  eucb  expenses  were  incnrred 
by  reason  of  defendants'  failure  to  fumi^  can 
within  a  reasonable  time  after  demand  there- 
for, and  that  auch  failare,  if  any,  was  negli- 
gence, that  such  expenses  were  not  incurred  by 
reason  of  plaintiffs'  negligence,  and  were  at  the 
reasonable  and  customary  prices  charged  for 
feed  and  services  at  tbe  time,  was  not  objec- 
tionable as  allowing  a  recovery  for  expenses, 
whether  or  not  reasonable  and  necessary,  or  as 
permitting  recovery  for  expenses  without  re- 
gard whether  they  were  occasioned  by  the 
plaintiffs'  negligence. 

[Ed.  Note.— For  other  cases,  see  <!^rrierB, 
Cent  Dig.  S8        962;  Dec.  Dig.  fi  230.*] 


•Tor  other  caaea  sm  mUm  twle  and  seotbm  NVUBBR  In  Dm.  Dig.  *  Am.  Dig.  Ksy-No.  Beriss  *  BepT  lodaxM 
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6,  Tbxaz.  a  262*)— Dauage  to  Lite  Btoos— 

INBTBUCTI0N8— DAMAQES— BVI DENCS. 

In  an  action  for  damages  to  a  shipment  of 
live  Steele,  where  there  was  conflicting  evi- 
dence as  to  a  market  decUse,  at  least  as  to 
some  dasses  of  the  cattle,  the  refusal  of  de- 
fendants* requested  charge  that,  becanse  the 
evidence  failed  to  show  a  market  decline  dur- 
ing the  delay,  there  should  be  a  finding  for  de- 
fendants as  to  any  damages  claimed  therefor, 
was  not  error,  eBpecially  where  the  court^  at 
defendants'  request,  charged  that  the  jury 
should  deduct  from  any  amount  found  for  the 
plaintiff  the  amount  that  hii  catde  gained  by 
advance  .'In.  the  market. 

[Ed.  Note^For  other  casn,  see  Trial,  Cent 
Dig.  H  60S,  686-ei2;  Dec  Dig.  1  262>] 

6.  Tbiai.  (S  260*)—In8tbtjctions  — Repeti- 
tion. 

Where  the  charges  given,  Including  one  re- 
quested by  defendant,  sufficiently  instructed  as 
to  damages,  the  court  was  not  required  to  re- 
peat an  instraction  thereon. 
'  rEd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SI  651-669;  Dee.  Dig.  |  2a(K*]  - 

7.  Appeal  and  Ebbor  ({  728*)— AssiomfxiTTB 

OF    EBROB — SUFFICIBNOT  —  PolNTIHO  OuT 

Objection. 

An  BSBignmect  of  error,  to  the  admission 
of  certain  long  answers  to  long  interrogatories 
on  the  grounds  that  ibey  were  not  responsive 
and  stated  a  mere  conclusion,  in  evidence,  will 
not  be  considered  wbere  it  does  not  point  out 
what  part  of  the  answer  was  not  responsive, 
and  what  part  was  the  opinion  or  conclusion  of 
the  witness,  especially  where  some,  if  not  all, 
of  the  guestioDs  were  admissible. 

[EJ.  Note, — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  K  8010-3012;  Dec.  Dig.  S 
72a*] 

8.  Cabbiebs  (J  47*)— Agents— AuTHOBiTT  to 

.    CONTBACT  to  FUENISH  OaRS. 

A  railroad  station  agent  has  power  to  con- 
tract that  the  railroad  will  furmsh  cars  at  a 
named  place  and  date  for  the  transportation  of 
freight  so  as  to  bind  the  company. 

[Ed.  Note. — ^For  other  cases,  see  Carriers, 
Cent.  Dig.  H  107, 108,  184-141.  204;  Dec.  Dig. 
t  47.*] 

9.  Appkax  and  Ebbob  (S  1051*)  —  Habhless 
Ebbob  —  Admission  of  Evidekce— Facts 
Othebwise  Shown. 

The  admisrion  of  plaintiffs'  evidence  tend- 
ing to  prove  that  a  certain  person  was  station 
agent  was  harmless  where  defendant  proved  by 
such  person  that  he  was  its  station  agent 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error.  Gent  Dig.  SS  4161-4170;  Dec.  Dig.  { 
1061.*] 

10.  Appeal  AND  Ebbob  (|742*)— Absionhent 

OF  BbROB  — PBOPOSmON  SUPFOBTINQ  AS- 
SIGNMENT. 

A  statement  showing  that  a  conversation 
was  between  defendant's  agent  and  the  witness 
does  not  support  an  assignment  of  error  to  the 
admission  of  testimony  of  the  witness  as  to  a 
conversation  between  the  agent  and  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.    3000;  Dec.  Dig.  §  742.*] 

11.  Evidence  (8  344*)  —  Declabations  — 
Statement  ofKailboad  Agent. 

Acts  and  declarations  ,of  a  railroad  station 
agent,  authorised  to  contract  that  the  railroad 
wonld  furnish  cars  at  a  certain  time  and  place, 
with  reference  to  bis  agreement  to  do  so,  are 
to  be  treated  like  those  of  any  other  person 
authorized  to  contract,  and  are  admissible  when 
a  controversy  arises  as  to  what  his  agreement 
was. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  916-938;  Dec.  Dig.  |  244.*] 


12.  Evidence  (g  244*)— Heabbat— Statkiceht 
of  Oteeb  Pebson. 

In  an  action  for  damages  to  a  shipment  of 
cattle,  the  testimony  of  a  witness  as  to  a  con- 
versation between  plaintiff  and  defendant's 
a^nt  as  to  pkUntiff's  order  of  cars  for  a  cer- 
tain date,  and  that  the  agent  exhibited  to  wit- 
ness the  record  showing  that  the  cars  had  been 
ordered  by  plaintiff  for  that  dale,  was  not  in- 
admissible as  hearsay. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  18  916-936;  Dec.  Dtg.  1  244.*] 

13.  Witnesses  (f  248*)— ExAUKATioif— Bc- 

SPONSIVENESS  OF  ANSWEB. 

Upon  defendant's  question  whether  It  was 
not  a  fact  that  the  cattle  were  handled  through 
to  market  with  reasonable  care  and  without 
unusual  jerking  or  rough  handling  of  the  train, 
an  answer  that  as  a  matter  of  fact  witness  ac- 
companied the  shipment  for  a  part  of  the  way, 
and  that,  with  one  exception,  ne  never  saw  & 
train  bandied  so  roughly  and  so  much  jerking, 
was  responsive. 

[Ed.  Note. — For  other  cases,  see  'Witnesses, 
Cent  Dig.  SI  861-863:  Dec  Dig.  |  24&«] 

14.  Evidence  (|  471*)— Opinion  Evidence— 
conclttsion  ob  fact. 

Hie  evidence  of  the  witness  who  accompa- 
nied the  shipment  of  cattle  for  a  part  of  the 
way  that,  with  one  exception,  he  had  never 
seen  a  train  handled  so  roughly  or  so  much 
jerking,  stated  rongh  handling  as  a  fact 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  S{  2149-2185;  Dec.  Dig.  S  471.*] 

16.  Evidence  (i  474*)--Opinion  Evidence— 

COMPETENCT  OF  EXPBBT. 

A  witness  who  stated  in  part  his  knowl- 
edge of  the  particular  cattie  which  he  accom- 
panied in  transit  snd  that  he  saw  them  while 
waiting  for  the  cars,  and  that  he  had  about  10 
years'  experience  in  handling  and  dealing  irith 
cattie,  that  he  handled  cattie  from  one  car  load 
to  as  high  as  two  thousand  head  in  a  year,. and 
that  he  could  tell  what  the  shrinkage  would  be 

f er  head  in  transit  and  while  being  held  waiting 
or  cars,  was  coninetent  to  state  that  the  cat- 
tle shrank  about  dO  pounds  per  head  from  the 
time  he  saw  them  while  awaiting  ears  ontil  they 
reached  destination. 

[Ed.  Note.— For  other  cases,  see  EMdence, 
Cent  Dig.  H  2190-2219;  Dec.  Dig.  {  474.*] 

16.  Evidence  {|  472*)— Opinion  EviDSifCi:— 

CONCLOSIQN. 

In  an  action  for  damages  to  a  shipment  of 
cattie,  testimony  that  the  cars  were  handled 
with  care  was  properly  excluded  as  stating  an 
opinion  and  conclusion  on  a  mixed  question,  of 
law  and  fact  on  whidi  the  jury  were  the  proper 
triers. 

[Ed.  Note. — For  other  cases,  see  EJvidence, 
Cent.  Dig.  88  2186-2196;  Dec.  Dig.  {  472.*] 

17.  Appeal  and  Ebbob  (S  742*)— AaazaNUNT 
or  Ebkobs— Rule  or  Coubt. 

The  appellate  court  should  not  be  required 
to  look  through  the  record  upon  every  assign- 
ment, and  wiU  insist  that  rule  31  (142  S.  W. 
xiii),  prescribing  the  form  of  statements,  be 
observed. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |  8000;  Dec.  Dig.  |  742.*] 

Appeal  from  District  Court,  Swisher  Coun- 
ty ;L.  8.  Kinder,  Judge. 

Action  by  B.  A.  Bishc^  and  another  against 
the  Fecoa  &  Northern  Texas  Ballway  Com- 
pany and  others.  Judgment  for  plaintllfiB, 
and  defendants  appeaL  Affirmed. 


.•ITor  other  cssm  •••  ssms  tople  sad  ssetlon  HUMBBR  in  Dee.  Dig.  *  Am.  Dig.  Key-No.  Ssriw  *  Bep'r  ladezw 
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Madden,  Tralove  &  Eimbrotigh  and  F.  M. 
Ryburn,  all  of  AmarlUo,  and  Terry,  Gavin  & 
Mills,  of  GalrestoQ,  for  appellante.  Martin 
&  Zimmermaim,  of  Tnlla*-  for  appellees. 

HUFF,  O.  J.  B.  A.  Bishop  and  J.  W.  Mo- 
berly,  appellees,  brougbt  this  snit  against  the 
appellants,  the  Pecos  ft  Northern  Texas  Ball- 
way  Company,  the  Southern  Kansas  Ballway 
Company  of  Texas,  and  the  Atchison,  Top^a 
ft  Santa  F6  Ballway  Company,  In  the  dis- 
trict court  of  Swisher  county,  for  damages 
to  a  slilpment  of  cattle  from  Tulia,  Tex.,  to 
Kansas  City,  Mo.  The  case  was  tried  before 
a  Jury,  and  resulted  ii]  verdict  and  Judgment 
for  appellees  against  appellants  for  the  sum 
of  $741.  The  verdict  of  the  Jury  established 
the  fiicts  that  appellees  applied  to  the  de- 
fendants* station  agent  at  Tulia,  Tex.,  for 
cars  to  ship  133  head  of  cattle  from  that 
point  to  Kansas  City.  The  application  was 
made  November  6,  1909,  to  be  furnished  at 
said  point  November  13,  1909.  The  agent 
agreed  to  fumlsh  cars  by  that  time,  and,  re- 
lying on  such  promise,  appellees  brought 
their  cattle  in  for  shipment,  but  the  cars 
were  not  then  at  that  place  on  that  day, 
and  appellees  held  their  cattle  in  and  near 
Tulia  waiting  for  the  cars  to  be  furnished 
until  the  4th  day  of  December,  1009 ;  that, 
by  reason  of  such  delay,  appellees  were  com- 
pelled to  pay  for  necessary  utra  feed  and 
to  go  to  eztea  expense  In  caring  for  and 
holding  the  catUe  while  at  Tnlia,  and  that 
they  paid  ont  the  sum  set  np  by  them  in 
their  petltiMi,  and  that  the  same  were  rea- 
sonable and  necessary  expenses  incurred  by 
reason  of  the  foilnre  to  famish  the  cars  at 
the  time  agreed  upon  and  within  a  reason, 
able  time  after  placing  their  order  ttierefbr. 
The  agent  notifled  the  app^ees  some  time 
after  the  iStb  of  November  that  the  cars  for 
said  cattle  would  be  in  on  the  8d  day  at  De* 
cembo-,  1909,  and,  acting  upon  such  notice, 
the  appelleefl  broi^t  their  cattle,  and  ^ac- 
ed  them  In  the  pens  of  appellants  at  that 
idace  on  the  morning  of  the  Sd  of  December. 
The  voM  at  tbat  time  were  muddy  and  in 
bod  condition,  and  the  cattle  remained  In 
the  pens  until  loaded  out  some  time  near 
3  or  4  o'clock  in  the  afternoon  of  DecembOT 
4tb.  The  delay  in  loading  ttmu  was  occa- 
sioned hy  the  cars  not  coming  In  until  late 
at  night  on  the  8d,  and  the  refusal  of  the 
servants  of  appellants  to  load  them  earlier. 
The  cattle  were  in  the  pens  without  feed  or 
water  from  the  time  they  were  placed  there 
on  the  3d  until  they  were  loaded  out  on  the 
4th.  At^llees  did  not  feed  or  water  them 
because  of  tbe  promise  that  the  cars  would 
be  in  and  the  continued  promises  of  appel- 
lants' servants  that  the  cars  would  soon  ar- 
rive. The  appellants  did  not  furnish  cars 
in  which  to  ship  the  cattle  within  a  reason- 
able time  after  they  were  ordered.  After 
the  cattle  were  loaded  onto  tbe  cars,  they 
were  roughly  handled  in  the  manner  as  al- 


leged by  .plaintiffs  in  their  petition  and  de- 
layed on  their  voyage  from  Tulia  to  Kansas 
City  an  unreasonable  lengtir  of  time.  Ap- 
pellants were  negligent  in  so  roughly  han- 
dling the  cattle  en  route  and  in  the  delay  in 
making  the  voyage.  The  cattle  were  dam- 
aged by  the  delay  at  Tulia  and  by  rough 
handling  and  the  delay  en  route,  and  the  ex- 
penses for  feed  and  care  were  reasonably 
necessary  and  paid  by  appellees  because  of 
the  failure  of  appellants  to  furnish  the  cars 
when  they  agreed  to  do  so,  and  because  of 
their  unreasonable  delay  in  furnishing  the 
cars  after  they  were  ordered,  by  all  of  which 
acts  on  the  part  cf  appellants  and  their  serv- 
ants appellees  were  damaged  in  the  sum 
found  by  the  Jury. 

[1]  Appellants'  first  assignment  complains 
of  the  first  paragraph  of  the  court's  ,  charge, 
on  the  ground  that  it  assumes  that  133  head 
of  appellees'  cattle  were  damaged ;  that  ex- 
penses were  Incurred  In  holding  the  cattle 
near  Tulia;  and  tbat  it  assumes  and  pre- 
supposes that  the  damages  and  expenses  oc- 
casioned by  holding  the  cattle  near  the  pens 
at  Tulia  were  attributable  to  the  negligence 
of  the  defendants,  and  that  the  defendants 
were  liable  therefor.  The  charge  so  assailed 
is  as  follows:  "You  are  Instructed  that  you 
win  find  in  fiavor  of  the  defendants  and 
against  the  plalntifFs  as  to  all  damages,  if 
any,  and  expenses  of  every  kind,  if  any,  ac- 
cruing to  the  170  head  of  cattle  sold  by  the 
plalnUffs  to  C.  Ll  Little,  and  not  allow  plain- 
tiffs to  recover  anything  whatsoever  as  to 
said  170  head  of  cattle,  and  that  the  follow- 
ing charge  is  applicable  only  to  the  133  head 
of  cattle,  which  were  shipped  by  plalntiflb 
over  defendants'  line  from  Talla  to  Kansas 
City,  Ho."  Tbe  appellees  object  to  the  con- 
sideration of  this  assignment,  for  the  reason 
that  it  la  not  fbUowed  by  a  auffldent  state- 
ment showing  injury  to  the  rights  of  appel- 
lants occasioned  by  said  paragraph.  The 
statement  sets  out  paragraph  1  and  part  of 
the  testimony  of  three  witnesses,  Lutz,  Wlt- 
cber,  and  O&rter,  which  go  to  ttie  delay  in 
getting  caro,  handling  the  cattle  en  routes 
and  the  market  at  destination.  There  ia 
nothing  in  tbe  statement  showing  what  cat- 
tle are  meant  by  the  170  head  sold  to  Little, 
for  the  Injury  of  which  the  court  Instructed 
tbe  Jury  they  could  not  allow  damages 
against  appellants,  and  there  is  nothing  show- 
ing how  the  charge  which  was  only  "ap- 
plicable to  the  133  head  of  cattle"  assumed 
that  appellants  were  guilty  of  negligence 
and  liable  for  damages.  We  believe  appel- 
lees' objection  to. this  assignment,  as  briefed, 
should  be  sustained. 

[2]  If,  however,  we  couEdder  the  assign- 
ment and  statement  as  presented,  we  are  un- 
able to  agree  with  appellants  that  the  court 
has  assumed  such  damage  as  the  result  of 
appellants*  negligence.  He  does  not  even 
assume  that  there  were  expenses  incurred 
in  caring  for  or  damage  to  the  170  head 
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■old  to  LitUe,  bnt  instructs  the  Sxaj,  if  they 
should  And  the^e  was  snch,  the7  moat  find 
for  appellants  therefor,  and  must  find  against 
ai)peLlee8  for  same.  The  fact  that  be  used 
the  word  "and,"  thereby  coupling  the  clause 
following  referring  to  the  133  head  onto  the 
preceding  clause,  would  not,  In  our  opinion, 
assume  such  damage,  expense,  or  negligence, 
but  by  the  qnallQcatlon  expense,  "If  any," 
the  damage,  "If  any,"  clearly  Indicates  he 
did  not  assume  such  liability.  The  charge  is 
further  qualified  by  the  statement  "the  fol- 
lowing charge  is  applicable  only  to  the  133 
head  of  cattle."  The  Jury  is  thereby  refer- 
red to  the  "following  charge"  for  the  law  as 
applicable  to  the  133  head.  We  cannot  be- 
lieve a  Jury  of  ordinary  intelligence  would 
have  understood  the  court  as  assuming  n^lt- 
gence  and  consequent  damages  as  to  the  133 
head  of  cattle.  It  appears  to  us  the  criticism 
of  this  charge  Is  hypercritical  in  the  extreme. 
The  charge  complained  of  directs  the  Jury's 
attention  to  the  issues  to  be  considered  by 
them,  and  expressly  withdraws  from  their 
consideration  the  question  of  expenses  or 
damage  to  the  170  head  of  cattle,  and  tliat 
they  shall  comdder  the  issues  under  the  "fol- 
lowing charge"  as  to  the  133  head  of  cattle. 
Sherman  S.  &  S.  Rj,  Co.  v.  Bell,  68  S.  W. 
p.  149;  Bailway  Oo  t.  Glover,  84  S.  W.  p. 
604. 

[3, 4]  The  second  assignment  complains  that 
the  sixth  paragraph  of  the  charge  Incorrectly 
defines  the  measure  of  damages,  in  that  a  re- 
covery Is  authorized  thereby  for  expenses  for 
feeding  and  caring  for  the  cattle  while  watt- 
ing for  cars,  without  regard  to  whether  such 
expenses  were  reasonable  and  necessary,  and 
whether  such  expenses  were  occasioned  by 
the  negligence  of  defendants,  or  whether  they 
were  occasioned  by  the  plaintiffs  in  bringing 
their  cattle  into  the  pens  before  they  had  rea- 
sonable assurance  that  the  cars  would  be  fur- 
nished, and  because  the  charge  Is  ambiguous, 
misleading,  and  allows  a  double  recovery. 
The  appellants  follow  this  assignment  with 
two  propositions:  First,  that  the  charge  al- 
lows a  recovery  for  expenses,  whether  or  not 
reasonable  and  necessary ;  and,  second,  be- 
cause a  recovery  Is  permitted  for  expenses 
while  awaiting  cars,  without  r^rd  whether 
the  expenses  were  occasioned  by  the  negli- 
gence of  plaintiff  in  so  bringing  in  said  cat- 
tle. We  think  the  charge  Is  not  subject  to 
the  objection  that  It  authorized  a  double  re- 
covery. The  charge  In  tbat  particular  Is  In 
totm  much  like  the  charge  passed  on  by  the 
Supreme  Court  Id  the  case  of  Railway  Co.  v. 
Pratt,  89  Tex.  810,  84  S.  W.  44&  The  ques- 
tion of  double  recovery,  however.  Is  not  pre- 
sented by  appellants  in  a  separate  propor- 
tion from  the  assignment  Tlie  durge  com- 
plained of  as  to  expenses  la  to  tlie  effect  tliat 
the  jury  would  add  the  necessary  expenses,  if 
any,  appellees  were  compelled  to  pay  for  feed- 
ing and  caring  for  the  cattle  while  awaiting 
cars,  etc,  "provided  the  testlmoiv  ahowe^  and 


in  such  event  only,  that  said  Ceed  bill  and  ex- 
penses, if  a&y,  were  necessarily  Incurred  by 
reasoa  of  the  failnre,  if  any,  of  defendants 
to  furnish  cars  for  tke  transportation  of  said 
cattle  within  a  reasonable  time  after  the  de- 
mands therefor,  and  that  such  fUlure,  if  any, 
was  negligence  upon  the  part  of  tlie  defend- 
ants ;  and,  further,  that  mcb  amount,  if  any, 
so  paid  was  reasonable  and  customary  prices 
charged  for.  such  feed  and  services  at  the 
time  same  were  incurred,  and  that  same  were 
not  incurred  by  reason  of  the  negligence,  if 
any,  upon  the  part  of  plaintiffs."  We  do  not 
think,  under  the  charge,  tbe  Jury  were  au- 
thorized to  find  against  appellants  the  ex- 
penses for  feed  and  care  of  the  cattle,  wheth- 
er or  not  such  expenses  were  reasonable  and 
necessary.  The  court  expressly  told  tbe  jury 
that  "you  will  add  such  necessary  extra  ex- 
penses. If  any,  that  plaintiffs  were  compelled 
to  pay  for  feeing  and  caring  for  their  cattle 
while  holding  their  cattle,"  and  in  such  event 
only  such  as  "were  reasonably  Incurred  by 
reason  of  the  failure.  If  any,  of  defendants 
to  furnish  cars.  •  *  •  And,  further,  that 
such  amount.  If  any  so  paid,  were  the  rea- 
sonable and  customary  prices  charged  for 
such  feed  and  services."  The  jury,  'under 
said  charge,  could  not  have  found  for  appel- 
lees for  such  expenses  unless  they  were  "nec- 
essary extra,"  and  that  appellees  "were  com- 
pelled to  pay"  for  same,  and  that  they  were 
reasonable  and  necessary.  We  think  the 
charge  unnecessarily  emphasizes  the  fact  that 
such  expenses  must  be  reasonable  and  neces- 
sary. The  second  proposition,  that  this  charge 
permitted  a  recovery  of  such  expenses  with- 
out regard  to  whether  they  were  occasioned 
by  the  negligence  of  the  appellees  in  bringing 
their  cattle  to  the  pens  at  the  time,  and  nn> 
der  the  circumstances,  they  did  bring  them, 
is  answered  by  the  charge  Itself.  Tbe  court 
tells  the  Jury  they  cannot  find  such  expenses, 
unless  they  find  defendants'  failure  to  fur- 
nish cars  for  the  transportation  of  the  cattle 
in  a  reasonable  time  after  demand  therefor, 
"and  that  such  failure  was  negligence  upon 
the  part  of  defendants,**  "and  that  same  were 
not  incurred  by  reason  of  the  negligence,  if 
any,  upon  tbe  part  of  the  plalntiflb."  In  the 
second  paragraph  of  the  court's  charge  the 
court  Instructed  the  Jury,  In  order  to  find  fOr 
appellees,  they  must  find  that  if  the  appel- 
lants failed  to  furnish  such  cars  within  a 
reasonable  time,  that  such  failure  was  neg- 
ligence on  the  part  of  appellant,  and  again  In 
the  fifth  paragraph  the  jury  are  told  tbat  if 
appellees,  in  the  exercise  of  ordinary  cara^ 
could  have  prevented  any  of  the  damages, 
then  they  would  not  take  such  damages  Into 
consideration.  The  court  also  defined  rea- 
sonable and  ordinary  care,,  and,  at  the  re- 
quest of  appellees,  gave  special  charges  Noa. 
3,  4,  and  6.  These  charges  Instructed  tlie  jn- 
ry  not  to  allow  damages  if  the  appellees 
themselves  were  gnllty  of  negligence  in  brine- 
ing  their  cattle  to  Tuila,  and  that  they  could 
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not  leeorer  damages  resnlUnr  to  the  cattle 
1^  zeaacm  of  waeh  negligence  on  Oie  part  of 
appellees.  It  occurs  to  ns  the  court  was  ex- 
ceedingly cantlons  to  guard  appdlants*  rl^t 
la  this  particular  In  hla  charge.  It  was  em- 
phasized that  appellants  must  have  been 
gallt7  of  negligence,  and  that  appellees  them- 
selTes  must  not  have  been  guilty  of  negli- 
gence in  bringing  the  cattle  to  the  pens  be- 
fore appellees  conid  rerorer.  We  do  not 
think  appellants  show  any  injury  by  this 
charge,  and  upon  vlewlSg  the  entire  charge, 
together  with  the  special  instructions,  appd- 
lants'  rights  have  bem  soffldently  guarded  In 
the  particulars  complained  of  in  the  assign- 
ment 

[S]  The  third  assignment  sets  up  the  re- 
fusal of  the  court  to  give  special  charge  No. 
7,  requested  by  appellants.  The  charge  re- 
quested is  to  the  effect  that  because  the  erl- 
dence  fiills  to  show  a  decline  In  the  market 
at  Kansas  Cltj  from  November  15,  1909,  to 
December  8, 1909,  to  find  for  appellants  as  to 
any  damages  claimed  for  such  decline.  We 
cannot  say  there  was  no  evidence  as  to  the 
decline  of  the  market  aa  to  appellees'  cattle 
between  the  dates  mentioned  in  the  charge. 
It  would  appear,  so  far  as  we  can  gather 
from  the  record,  there  was  a  conflict  in  the 
evIdeDce,  at  least  as  to  some  classes  of  the 
appellees'  cattle.  Under  the  condition  of  the 
record,  we  think  the  court  properly  left  the 
question  to  the  jury.  The  jury  were  charged, 
at  the  request  of  the  appellants,  by  the  eighth 
special  charge,  as  follows:  "In  the  event 
you  should  find  for  the  plaintiff,  in  any 
amount,  and  farther  find  that  the  market 
price  for  any  of  plaintiffs'  cattle  at  Kansas 
City,  Missouri,  advaaced  from  the  15th  day 
of  November,  1900,  to  the  8th  day  of  Decem- 
ber, 1900,  then  you  will  deduct  from  any 
amount  so  found  for  the  plaintiff  such  amount 
that  yon  find  that  plaintiffs'  cattle  gained  by 
the  advance  In  the  market"  The  appeUants, 
by  this  charge,  got  credit  for  holding  the  ca^ 
tie  off  the  market,  it  would  appear  over  ap- 
pellees' protest,  until  a  rise  in  the  market,  and 
thereby  got  a  reduction  In  the  damages  for 
which  they  would  otherwise  be  liable.  Ap- 
pellants certainly  got  by  this  charge  all  to 
which  they  were  entitled.  By  the  same  rule, 
if  there  had  been  any  calves  dr<q?ped  in  the 
Interim,  appellants  would  claim  credit  for 
them.  If  there  was  any  error  in  refusing 
special  charge  No.  7,  appellants,  in  request- 
ing and  iwocnring  the  court  to  give  charge 
Na  8;  Invited  the  court  to  submit  the  ques- 
tion aa  to  whethra:  or  not  there  was  a  decline 
In  the  market 

[II  The  fourth  assignment  complains  at  the 
action  of  tlu  conrt  In  refusing  special  charge 
Ko.  9,  which  is  to  the  effect  that  appellants 
were  only  required  to  famish  cars  within  a 
reasonable  time  after  they  were  ordered  and 
would  not  be  required  to  famish  them  the 
day  for  which  they  were  ordered,  unless  such 
time  was  a  reasonable  time.  We  think  ttia 


general  charge  given  by  the  court  submitted 
the  questlOD.  In  paragraph  2  the  Jury  are 
told  if  they  found  defendants  failed  to  fur- 
nish cars  on  the  13th  day  of  November,  1009, 
"for  the  shipment  of  said  cattle,  or  refused 
to  furnish  said  cars  within  a  reasonable  time 
after  demand  for  said  cars  was  made,"  and 
In  the  sevrath  paragraph  of  the  court's 
charge  "what  would  be  an  unreasonable  de- 
lay in  famishing  the  cars  after  the  demand 
therefor,  and  In  forwarding  and  transporting 
said  cattle,  or  what  would  be  a  reasonable 
time  within  which  to  famish  said  cars  and 
within  which  said  cattle  should  have  beeo 
transported,  are  purely  questions  of  fact  for 
your  exclusive  determination  from  all  the 
facts  and  circumstances  in  the  evidence  be- 
fore you."  At  the  request  of  appellaats,  the 
court  gave  charge  No.  8,  which  in  part  Is  as 
follows:  "Now,  If  yoa  believe  and  find  from 
the  evidence  that  defendaats,  through  their 
agents,  used  ordiaary  care  and  diligence  to 
procure  cars  for  the  shipment  of  plaiatlfls* 
cattle  within  a  reasonable  time  after  said 
cars  were  ordered  and  used  reasonable  care 
in  the  handling  and  transportation  of  plain- 
tiffs* cattle  to  market,  and  farther  find  that 
defendants'  agent  A.  B.  Carter,  did  not  In- 
stract  plaintlflB  to  bring  their  cattle  to  Tulla, 
Tex.,  before  the  cars  were  in  fact  famished, 
thea  you  will  return  a  verdict  for  defend- 
ants." These  several  charges  sufficiently  In- 
stmcted  the  Jury  that  the  appellees  could  not 
recover  for  delay  to  farnlsh  the  cars  if  they 
were  furnished  ijrlthin  a  reasonable  time  aft- 
er they  were  ordered.  The  court  was  uot  re- 
quired to  repeat  the  Instmctlon  after  giving 
the  one  appellants  had  requested. 

[7]  The  fifth  assignment  complains  at  the 
action  of  the  trial  court  in  not  striking  oat, 
upon  motion,  and  In  permitting  the  answers 
to  certain  Interrogatories  of  J.  H.  Lutz  to  be 
read  in  evidence,  relating  to  a  conversatton 
heard  by  him  between  plaintiffs  and  the  em- 
I^oyte  of  the  BaUway  Company,  because  the 
answer  was  an  opinion,  and  the  witness  did 
uot  attempt  to  give  the  facts  called  for.  It 
is  not  responsive,  and  the  employe  is  not 
shown  to  have  liad  any  authority  to  hind  ap- 
p^ants.  The  witness  gave  the  substance  of 
the  conversation,  stating  he  could  not  give 
the  exact  date ;  that  there  were  several  con- 
versations; that  he  could  not  give  the  date 
of  each,  as  it  was  then  two  yean  since  they 
had  occurred.  He  testifled  the  Conversations 
were  between  the  agent  of  the  Peeoa  & 
Northern  Texas  Railway  Company  and  J.  W. 
Moberly  and  B.  H.  Bishop.  We  think  the 
annrer  is  In  direct  response  to  the  question. 
We  Bhould  disregard  this  bill  of  ^ceptlon 
because  the  objection  does  not  point  out  what 
part  of  the  answer  la  not  responsive  to  the 
qneetlon— what  part  is  the  opinion  of  the  wit- 
ness or  Ids  conduidon.  The  questions  and 
answera  are  both  long  and  include  several 
matters.  Some,  if  not  all,  were  admissible 
and  not  amenable  to  the  objectkna  urged. 
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Ballway  Co.  t.  HaU,  81  Tex.  Civ.  App.  464, 
72  S.  W.  1052;  RaUway  Co.  v.  Gallaher,  79 
Tex.  685,  15  S.  W.  694.  The  witness  tesUfled 
tbe  conrersatloti  was  with  the  agent  of  the 
railway,  In  that  he  stated  a  fact,  and,  if  not 
true,  It  should  hare  been  shown.  This  wit- 
ness further  testified  he  could  not  recall  the 
agent's  name,  but  that  he  Imew  him  and  that 
he  was  the  agent  of  the  Railway  Company ; 
that  the  agent  took  him  to  the  Railway  Com- 
pany's office  on  hte  arrival  at  TuUa,  where 
the  witness  inquired  of  him  relative  to  the 
cattle  then  in  the  shipping  pens,  and  that 
he  transacted  all  the  business  of  the  Rail- 
way Company  while  the  witness  was  there. 

[I]  The  objection  In  this  case  is  not  tliat 
this  was  not  the  agent  of  tbe  company,  but  is 
that  he  is  not  shown  to  have  had  authority  to 
bind  the  company.  It  has  been  held  in  this 
state  that  a  railway  station  agent  has  power 
to  contract  that  the  company  will  furnish 
can  at  a  named  place  and  date  for  the 
transportation  of  freight,  and  by  such  con- 
tract the  con^iany  wUl  be  bound.  McCarty 
V.  Railway  Ga,  70  Tex.  SS,  15  8.  W.  164 ; 
Katon  T.  Dudley,  78  Tex.  m  14  &  W.  S8S. 

[I]  If  tbe  teatUntmy  of  the  witneas  Lutz 
was  not  anffldeut  to  prove  tbe  agen(*y»  its 
admission  was  harmless,  Cor  fhe  reason  that 
aiVellantB  proved  by  A.  B.  Garter  ttiat  he 
was  the  station  agent  at  Tnlla.  Tvt.,  and 
that  he  "remembered  the  drcnmstances  of 
Bishop  and  Moberly  and  some  other  parties 
shipping  cattle  at  that  time  and  their  wait- 
ing for  cars.  On  the  6th  day  of  Novembo: 
they  placed  their  order  for  cars  for  Novem- 
ber IBth."  "I  remember  that  Mr.  Bishop  was 
to  see  me  two  or  three  times  every  day,  and 
aslied  me  when  I  was  going  to  get  the  cars." 
Railway  Ca  T.  Dolan,  85  S.  W.  302. 

The  sixth  assignment  Is  substantially  the 
same  as  the  fifth,  and  what  has  been  said 
under  that  assignment  wilt  dispose  of  the 
sixth  assignment  The  only  practical  differ- 
ence is  that  the  witness  was  asked  in  the 
interrogatory  if  he  was  present  at  a  time 
when  R.  A.  Bishop  talked  with  the  agent 
The  answer  of  the  witness  is:  *'I  was  pres- 
ent when  R.  H.  Bishop  talked  with  the 
agent,"  etc.  The  objection  is  that  R.  H. 
Bishop  was  not  a  party  to  the  suit  The 
objection  seems  to  be  that  the  party  taking 
the  deposition  in  writing  the  middle  Initial 
used  "H"  instead  of  "A."  It  Is  so  evidently 
a  clerical  error  that  it  does  not  require  dis- 
cussion. 

[11-12]  The  seventh  assignment  of  error  is 
that  the  court  erred  in  admitting  In  evi- 
dence, over  the  defendants'  objection,  the 
deposition  testimony  of  the  witness  J.  H. 
Latz  as  to  a  certain  conversation  between 
plaintiff  Bishop  and  the  agent  of  ttie  Rail- 
way Company  at  Tnlla,  relative  to  plain- 
tiffs' ordering  cars  as  complained  of  in  bill 
of  exceptions  No.  5.  The  objection  to  the 
testimony,  as  shown  by  the  blU,  appears  to 
be  becaose  It  was  a  craiTersation  between 


witness -and  the  agent,  and  therefore  incom- 
petent .to  bind  appellants.  The  statement 
shows  that  the  conversation  was  between  the 
agent  and  the  witness,  while  the  error  as- 
signed Is -in  allowing  the  testimony  of  the 
witness  as  to  a  conversation  between  the 
agent  and  Bishop,  one  of  the  appellees.  The 
proposition  and  statement  do  not  support 
the  assignment,  and  are  not  germane  to  the 
assignment  We  believe,  however,  the  tes- 
timony was  admissible,  and  not  hearsay. 
The  fact  that  appellee  did  place  an  order 
with  the  station  agent  at  Tulla  for  tbe  cars 
on  November  5th  for  November  13th  is  not 
a  disputed  fact,  but  the  agent  himself  ad- 
mits It  The  controversy  appears  to  be 
whether  the  agent  agreed  to  have  them  there 
on  that  date.  This  witness,  Luts,  was  in- 
tereM:ed  in  the  cattle  to  the  extent  that  part 
of  them  at  least  would  be  consigned  to  the 
firm  with  which  he  was  associated.  The 
witness  arrived  in  Tulla  November  12th,  and 
remained  until  December  4,  1909,  and  saw 
the  cattle  frequentiy  while  at  TuUa,  and 
accompanied  the  shipment  from  Amarillo  to 
Higglns,  saw  them  agalu  en  route  at  Way- 
noka,  and  also  saw  them  upon  their  arrival 
at  Kansas.  City.  The  particular  testimony 
objected  to  Is  the  statement  that  upon  his 
arrival  at  Tulla  a  number  of  the  catUe  were 
then  In  tbe  pens,  and,  upon  seeing  the  cattle 
in  the  pens,  be  Inquired  of  the  agent  to 
whom  the  catUe  belonged  and  when  they 
would  be  shipped.  The  agent  stated  they 
would  be  shipped  that  night  If  the  cars 
came  In,  and  at  that  time  the  agent  showed 
him  the  record  showing  that  the  cars  had 
been  ordered  by  Mr.  Bishop  for  that  date. 
Several  days  later  the  witness  again  saw  the 
agent  who  stated  there  was  a  car  fitmlne, 
and  that  he  did  not  know  when  he  would 
be  able  to  get  the  cars.  The.  agent  testified 
he  did  not  promise  Bishop  to  get  the  cars 
by  the  13th  or  by  any  certain  time,  but  told 
bishop  he  would  get  them  as  quickly  as  pos- 
sible, and  that  he  did  not  tell  Bishop  to  bring 
In  the  cattie  im  the  13th.  That  the  station 
agent  has  authority  to  contract  that  his  com- 
pany will  furnish  cars  at  a  named  place 
and  date  Is  th^  recognized  law  of  this  state, 
and,  having  such  authority,  his  acts  and 
declarations  with  reference  to  his  agreement 
to  do  so  1^  admissible  when  a  controversy 
arises  as  to  what  his  agreement  In  fact  was. 
even  thou^  made  to  an  outdde  party.  His 
declarations  should  be  treated  like  any  other 
person  who  has  authority  to  contract  This 
testimony  objected  to  was  directly  addressed 
to  the  controverted  issue,  and  was  admissi- 
ble as  testimony  to  show  what  the  agree- 
ment was  with  reference  to  furnishing  cars 
on  that  date.  The  real  complaint  of  appel- 
lants appears  to  be  that  because  Lutz  did 
not  recall  the  name  of  tbe  agent  at  Tulla, 
therefore  he  could  not  have  known  him  to 
be  the  agent,  and  hence  the  party  he  heard 
talking  to  Bishop  and  with  whom  he  talked 
Wfis  not  shoWn  to  be  tbe  representative  of 
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the  aiq^tilmnts  In  tlilB  transaction.  Latz  was 
In  Tnlla  from  tbe  IZth  of  Novemt^  nntU 
December  4,  1909,  saw  tbe  agent  perform- 
ing the  duties  as  agent,  was  present  when 
the  agent  and  Bishop  discussed  the  qnestion 
of  the  cars,  was  himself  Interested  in  getting 
the  cars  fbr  these  cattle  as  some  of  them 
were  to  be  consigned  to  his  company.  The 
agoit  himself  admits  Bishop  was  In  to  see 
Mm  two  or  three  times  a  day  during  that 
period  of  time.  As  said  In  the  case  of  Mc- 
Graw  T.  O'Neil,  123  Mo.  App.  691,  101  S. 
"W.  132,  dted  by  appellants:  "We  may  con- 
cede that,  as  It  aK>CiLred  the  witness  had 
Qpent  several  days  on  the  ranch  under  dr- 
cmnstances  affording  him  full  means  and 
knowledge  of  the  sltoatlon  there,  be  was  In 
a  position  to  know  who  was  In  charge  of 
the  cattle,  and.  bad  that  tact  been  a  subject 
of  cratroversy  between  the  parties,  the  ques- 
tion would  have  been  proper,  duce  it  called 
fbr  a  statement  of  a  fact  which,  though 
partly  the  result  of  conclusion,  necessarily 
could  and  would  be  inferred  by  any  reason- 
able mind  from  the  facts  and  circumstances 
in  tbe  knowledge  of  the  witnesses."  The 
statement  that  he  talked  to  the  agent  at 
Tulia  l8  a  fact  that  may  partly  be  a  con- 
clusion, bnt  thwe  is  not  a  suggestitm  In  the 
record  tiiat  his  statement  is  not  true  as  to 
such  person  being  the  agent  The  court  did 
not  err  in  admitting  the  testimony. 

[11,14]  The  eighth  assignment  la  that  the 
court  erred  In  admitting  in  erldence  tbe  fol- 
lowing statement  of  3.  H.  liuts:  "Am  a  mat- 
ter of  fact  I  aooompanied  this  shipment  of 
cattle  from  AmatiUo  to  Hlgglns,  Tex.,  and  on 
this  trip,  with  Just  one  excepiUon,  I  never 
saw  a  train  handled  bo  rou^ily  and  so  much 
Jerking."  The  objection  is  that  the  answer 
Is  not  responslTe  to  the  question,  and  stated 
an  opinion  and  concluston  of  the  witness. 
Appellants  drew  out  this  question  by  a  cross- 
interrogatory  to  Lot^  which  is  as  ft>llows: 
"Is  It  not  a  fact  that  these  cattle  were  han- 
dled Ukrough  to  mariEet  with  reasonable  care 
and  there  was  no  unusual  Jerking  or  rough 
handling  of  tbe  train,  so  far  as  you  remem- 
ber?" Hie  ansvrer  above  given  was  clearly 
re^nsive  to  tbe  qiuestlon.  He  was  asked 
U  there  was  any  "unusual  Jerking."  He  re- 
sponded that,  with  one  exception,  he  never 
saw  a  train  handled  so  roughly.  We  do  not 
think  because  he  stated  It  was  roughly  han- 
dled and  Jerked  expresses  an  opinion  alone, 
bat  he  states  it  as  a  fact  McCabe  v.  San 
Antonio  Traction  Co..  39  Tex,  Civ.  App.  614, 
88  S.  W.  387;  Cooper  v.  State,  23  Tex. 
331 ;  Railway  Co.  v.  Anchonda.  33  Tex.  C5v. 
App.  24,  75  S.  W.  567. 

tm  By  the  ninth  assignment  appellants 
complain  at  the  action  of  the  court  in  per- 
mitting the  witness,  Clyde  Wltcher,  to  an- 
swer the  following  question:  "State  how 
much  In  your  opinion  the  cattle  shrank  in 
weight  from  the  time  you  first  saw  them  in 
"Tolla  awaiting  cars  for  shipment  until  the 


time  they  reached  Kansas  City.  I  think 
they  shrank  about  50  pounds  per  head. 
About  60  pounds."  The  objection  urged  was 
that  he  was  not  qualified  to  give  the  testi- 
mony. The  statement  of  appellants  does  not 
Include  all  the  evidence  of  the  witness  upon 
his  qualification.  It  appears  his  deposition 
was  taken  twice  and  both  were  offered  in* 
evidence.  After  stating  his  knowledge  of 
these  particular  cattle,  which  he  accompa- 
nied to  Kansas  City,  he  states  he  saw  them 
at  Tulla  before  they  were  shipped  and  while 
awaiting  the  cars.  He  also  stated  be  had 
about  16  years'  experience  In  handling  cattle 
and  deaUng  with  cattle;  that  he  bought, 
sold,  shipped,  fed,  and  grazed  cattle  during 
most  of  that  time;  that  he  handled  cattle 
from  one  car  load  to  as  high  as  2,000  head 
in  a  year,  had  experience  with  most  every 
class  of  cattle,  and  in  most  every  way,  ex- 
cept breeding  and  raising  them.  He  stated 
from  his  experience  as  a  cattleman  he  could 
tell  about  what  the  shrinkage  would  be  per 
head  in  transit  and  while  b^ng  held  await- 
ing cars.  We  do  not  think  the  court  erred 
In  admitting  the  testimony.  Railway  Co.  t. 
Greatiious^,  82  Tex.  104, 17  S.  W.  834. 

[II]  The  tenth  assignment  aU^s  error  on 
the  part  of  the  trial  court  in  excluding  tiie 
answers  of  Clyde  Wltcher  to  the  following 
cross-interrogatory:  **Xs  It  not  a  fiict  Ibat 
these  cattle  were  handled  througb  to  market 
^th  reasonable  care,  and  that  there  was  no 
lumsnal  Jerking  or  rough  handling  of  the 
train  80  for  as  you  remember?"  To  wblch 
he  answered:  "Well,  1  think  they  were  han- 
dled ulth  care."  Tbe  objection  urged  to  the 
question  and  answer  was :  "The  same  states 
an  opinion  and  conclusion  of  the  witness 
upon  a  mixed  question  of  law  and  t&ct,  up- 
on v^ch  he  was  not  qualified,-  and  because 
it  was  the  province  of  Oie  Jury  to  determine 
from  the  evidence  what  would  constitute  rea- 
sonable care."  We  think  the  court  properly 
sustained  the  objection.  Whether  or  not  the 
cattie  were  handled  with  care  while  In  ap- 
pellants' hands  was  tbe  issue  to  be  deters 
mined  from  all  the  tacts  in  the  case^  and 
was  one  of  law  and  tact  which  it  was  the 
province  of  the  Jury  to  determine  under  .the 
law  given  them  In  diarge  by  the  court  What 
would  be  a  "reasonable  time"  has  been  held 
Inadmissible  as  testimony.  Railway  Co.  v. 
Evans,  42  Tex.  Civ.  App.  60,  93  S.  W.  1024. 
It  is  held  the  witness  could  not  state  the 
pens  for  shipping  cattle  are  insufficient 
Railway  Company  v.  Slator,  102  S.  W.  156. 
And  to  the  same  effect  are  the  following 
cases:  Railway  Co.  v.  Roberts.  101  Tex.  418, 
108  S.  W.  808;  Railway  Co.  v.  Kimble,  49 
Tex.  Civ.  App.  622,  109  S.  W.  234;  Schmick 
T.  Noel,  72  Tex.  1,  8  &  W.  83. 

In  this  case  we  have  found  many  of  the 
statements  under  the  assignments  and  prop- 
ositions, not  faithfully  made,- with  reference 
to  the  record  on  Uie  matter  assigned  as  er- 
ror.   In  some  instances  w»~felt  that  we 
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shonld  disregard  the  assignment  of  error 
because  of  such  fiillure-  It  Is  the  purpose 
to  hare  eacb  asstgnment  viewed  in  the  light 
of  the  record  and  the  conditions  surrounding 
the  trial  court  at  the  time  he  made  the  rul- 
ings of  which  complaint  is  made. 

[17]  The  appellate  court  should  not  be  re- 
quired to  look  through  the  record  upon  ev- 
ery assignment  We  must  Inrfst,  as  was 
said  by  this  court,  speaking  through  Judge 
Hendricks,  in  the  case  of  Pecos  ft  Xorthem 
Texas  Railway  Co.  et  al.  t.  Dinwiddle  et  al., 
(not  for  publication),  this  day  handed  down, 
that  rule  31  (142  S.  W.  xlU)  be  observed, 
and  we  also  refer  to  the  case  of  E.  C,  M.  & 
O.  Ry.  Co.  V.  Whittlngton,  153  8.  W.  689, 
Judge  Hall  rendering  the  opinion.  In  which 
the  authorities  on  this  rule  have  been  col- 
lated and  applied. 

Upon  a  careful  examination  of  the  record 
we  find  no  such  error  in  the  case  as  requires 
a  reversal  at  our  hands,  and  we  therefore 
In  all  thli^  affirm  the  Judgment  ot  the 
court  below. 


SGARBOROUOH  t.  BLOUNT  et  aL 
(Oonrt  of  Oivll  Appeals  of  Texas.  Galveston. 
Feb.  19,  1913.) 

l  x^uduuitt  convstanobb  ^  176.  108*) 
—  Vauditt  bbeweeh  Partim— Ehfobcb- 
icENT  or  nun 

Where  a  person  conveys  land  a  deed  ab- 
sotnte  on  its  face  and  without  coiuideratioD,  in 
fraud  of  his  creditors,  although  with  an  under- 
standing that  the  land  is  only  to  be  held  in 
troBt,  neither  he  nor  his  heirs  can  enforce  the 
trust  against  the  grantee  or  a  purchaser  from 
the  grantee  with  notice  of  the  fraad ;  such  con- 
veyances being  subject  to  impeachment  only  by 
subsequent  credltdra  and  purchasers  without 
notice. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Gonreyances,  Cent.  Dis.  H  G37-641,  605-607; 
Dec.  Dig.  SS  176,  193.*] 

2.  Evidence  461*)  —  Pabol  Evidencb^- 
Deeds. 

Where  a  father,  in  fraud  of  creditors,  con- 
veyed land  to  his  bod,  to  hold  on  a  secret  trust 
for  the  father,  and  the  son  by  a  deed,  unam- 
biguous on  its  face,  conveyed  it  to  anotoer,  the 
ftttber's  other  heirs  could  not  subsequently 
show  that  the  son's  deed  was  intended  to  pass 
only  the  son's  interest  in  the  lands  as  his  fa- 
ther's heir,  and  not  that  wbidi  he  acquired  by 
the  deed. 

[Ed.  Not&— For  other  cases,  see  Evidence, 
Cent  Dig.  H  2129-2133;  Dec.  Dig.  |  461.*] 

Appeal  from  District  Oonrt,  Jasper  Conn- 
ty;  W.  B.  Powell,  Judge. 

Suit  for  partition  by  certain  heirs  of  Al- 
fred Blount  against  others  of  such  heirs,  and 
P.  E.  Scarborough  intervened.  From  the 
Judgment,  the  Intervener  appeals.  Reversed 
and  remanded,  witti  tnstmctions. 

Lee  &  Ii^^ram,  of  Jasper,  for  appellant 
Ford  ft  Beatty,  of  Jasper,  for  appellees. 

REESE,  J.  This  la  a  sntt  for  partition  Id- 
stltnted  by  some  of  the  heirs  of  Alfred  Blount 


against  others  of  such  heirs.  The  land  sought 
to  be  divided  consisted  of  two  tracts  of  land 
adjoining,  and  containing  in  the  aggregate 
242%  acres.  P.  E.  Scarborough  Intervened, 
claiming  that  he  was  the  owner  by  purchase 
and  conveyance  from  William  Blount,  one  of 
the  heirs,  of  his  Interest  as  such  heir,  and 
that  he  was  also  the  owner  of  an  undivided 
42%  acres  of  said  land  which  had  been  con- 
veyed by  Alfred  Blount  to  William  Blount  in 
his  lifetime,  and  which  had  been  conveyed  by 
William  Blount  to  him.  M.  E.  McFarlane  al- 
so came  In  claiming  an  interest  To  this  pe- 
tition in  intervCTtion,  both  plaintiffs  and  de- 
fendants answered,  alleging  that  William 
Blount  never  at  any  time  claimed  any  In- 
terest in  said  land  under  said  deed  from  Al- 
fred Blount  to  him;  that  the  land  so  convey- 
ed was  In  fact  held  In  trust  by  William  Blount 
for  Alfred  Blount ;  and  that  these  facts  were 
well  known  to  said  Scarborough  at  the  time 
of,  and  prior  to,  the  execution  of  said  deed. 
It  was  further  alleged  that  the  price  paid 
by  Scarborough  was  grossly  Inadequate  for 
the  42%  acres  in  addition  to  the  grantor's 
interest  as  one  of  the  heirs,  and  that  William 
Blount  is  an  ignorant  negro,  unable  to  read 
or  write,  and  understood  and  thought  that  he 
was  only  conveying  his  Interest  as  one  of  the 
heirs.  Upon  trial  without  a  Jury,  the  court 
held  that  the  deed  from  William  Blount  to 
Scarborough  only  conveyed  the  Interest  of 
the  grantor,  as  one  of  the  heirs;  that  the 
deed  for  the  42%  acres  was  executed  In  or- 
der to  save  the  same  from  a  creditor  of  Al- 
fred Blount,  and  was  not  intended  to  convey 
the  land;  that  WlUlam  Blount  never  at  any 
time  claimed  any  Interest  under  the  deed; 
and  that  the  intervener  was  only  enUUed  to 
the  interest  of  WlUlam  Blount  as  one  of  the 
h^ra  in  the  242%  acres.  The  court  proceeded 
on  this  basis  to  establish  and  declare  the  re- 
spective interests  of  the  parties,  and  appoint 
commissioners  to  make  partition  In  accord- 
ance therewith.  From  so  much  of  the  Judg- 
ment against  blm  as  decrees  that  he  is  not 
entitled  to  the  42%  acrei,  the  Interrener^ 
Scarborough,  appeals. 

11]  The  only  assignment  requiring  notice  is 
that  with  reference  to  the  action  of  the  court 
in  holding  that  the  heirs  of  Alfred  Blount 
could,  tills  proceeding,  attack  the  deed  or 
dispute  the  legal  effect  of  the  deed  from  Al- 
fred Blount  to  William  Blount  on  tiie  ground 
that  It  was  executed  for  the  purpose  of  de- 
frauffinf  tiie  creditors  of  said  Alfred  Blount, 
and  was  not  intoided  to  convey  the  land  ab- 
solutely to  William  IMoont  Upon  this  ques- 
tion the  facts  are  as  follows:  On  May  18, 
1889,  Alfred  Blount,  bdng  then  the  owner  <^ 
the  242%  acres  ot  land,  on  which  he  lived 
wlUi  his  ftimlly,  executed  to  his  son,  William 
Blount  a  deed  to  an  nndlvlded  42%  acres 
of  the  tract  to  be  surveyed  off  the  west  side 
of  68%  acres  described  in  a  certain  deed 
referred  to.  This  deed  was  duly  acknowledg- 
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ed.  and  was  duly  recorOed  oa.  the  day  of  its 
date.  The  undisputed  erid^oe  sbowB  that 
Alfred  Blount  was  sued  by  one  Powell,  and 
tbat,  as  be  owned  42%  acres  more  than  was 
exempt  as  a  homestead,  thla  deed  was  made 
to  defraud  bis  creditors.  It  la  found  by  tiie 
trial  court  that  the  deed  was  executed  to  de- 
fraud the  creditors  of  said  Alfred  Blount 
The  erldence  is  sufficient  to  support  the  find- 
ing of  the  trial  court  that  there  was  no  cou- 
gideration  for  this  deed,  and  that  William 
Blount  had  never  claimed  this  land,  but  only 
claimed,  after  his  father's  death,  bis  Inter- 
est as  an  heir  of  his  father  in  the  242% 
acres,  and  that  he  so  expressed  himself.  This 
suit  was  filed  on  November  28.  1911.  A  few 
days  before  the  suit  was  filed,  Scott  Blount 
and  William  went  to  see  lawyers  about  bring- 
ing a  suit  to  partltlou  the  land ;  and  the  evi- 
dence authorizes  the  comdusion  that  WilUam, 
in  talking  about  the  matter,  laid  no  claim 
to  anything,  except  his  Interest  as  an  heir, 
and  that  appellant  Scarborough  knew  this. 
However,  on  the  20th  of  November,  1911, 
and  after  the  occurrence  referred  to,  William 
Blount,  Joined  by  his  wife,  executed  in  regn* 
lar  form  a  deed  to  appellant,  conveying  "all 
that  certain  Interest  I  have  and  hold  in  and 
to  that  said  tract  of  land  conveyed  by  Wm. 
S.  Eeaghy  to  my  father,  Alfred  Blount,  by 
deed  of  date  the  2l8t  day  of  May,  1888,  said 
deed  bdng  recorded  In  Book  L,  pp.  860-363, 
Deed  Records  of  Jasper  count7,  Texas,  in- 
cluding all  interest  conveyed  by  niy«aid  fa- 
ther to  me  btftnre  his  death,  and  all  Interest 
tbereafter  inherited  by  me  In  any  manner 
whatsoever,  as  heir  of  the  said  Alfred  Blount, 
or  otherwise."  The  Eeaghy  deed  is  describ- 
ed exactly  as  tn  the  deed  from  Alfred  to* 
WllUam.  This  deed  was  duly  acknowledged 
William  Blount  on  the  same  day  and  by 
his  wife  on  the  22d  of  November,  and  was 
filed  tar  record  November  28, 1911.  The  con- 
sideration recited  in  the  deed,  which  was 
shown  to  have  been  paid*  was  9175.  There 
was  no  evidence  to  show  that  William  Blount 
did  not  nndentand  the  contents  and  effect  of 
the  deed,  or  that  any  fraud  was  practiced 
Upon  bSm.  There  is  no  finding  of  the  court 
of  either.  8o  tar  as  the  evidence  shows,  the 
deed  as  against  William  Blount  conveyed 
what  it,  by  its  terms,  purported  to  conv^. 
William  Blount  did  not  testify  in  the  case. 
It  Is  true  that  in  -the  answer  of  plalntifrs  to 
the  intervener's  petition  it  1>  allured  *that 
said  intervener  acquired,  his  deed  from 
William  Blount,  only  the  Interest  that  Wil- 
liam Blount  claimed  In  said  property,  as 
shown  and  set  out  In  plaintiff'  petition,  and 
tbat  such  as  WilUam  Blount  claimed  as  an 
heir  is  the  only  interest  that  was  conveyed, 
and  that  was  intended  to  be  conveyed,  by 
said  deed  from  William  Blount  to  said  inter- 
vener;" and  It  Is  further  alleged  that  Wil- 
liam Intended  to  convey  only  his  interest  as 
an  lielr.  But  there  Is  no  evidence  tbat  Wil- 


liam did  not  fuUy  understand  Oie  oontenta 
and  legal  effect  ct  the  deed. 

It  is  well  settled  that,  as  against  Alfred 
Blount,  the  deed  from  him  to  William  convey- 
ed the  land  embraced  In  it,  and  that  he  would 
not  have  beeu  allowed  to  imi>eacb  Its  legal 
effect  on  the  ground  that  there  was  no  con- 
sideration for  ite  execution,  and  that  William 
was  not  to  take  the  beneficial  title,  but  only 
to  hold  the  land  in  trust  for  him,  if,  as  is 
here  shown,  the  purpose  of  its  executiou  was- 
te defraud  his  creditors.  Epperson  v.  Young, 
8  Tex.  136 ;  McClenny  v.  Floyd,  10  Tex.  166; 
Robinson  v.  Martel,  11  Tex.  1S6;  Hoeser  v. 
Kraeka,  29  Tex.  464.  It  does  not  matter 
that  the  grantee  was  to  hold  the  property  in 
trust  for  the  grantor.  Such  trust  cannot  be 
enforced  If  it  springs  from,  and  is  used  as  a 
means  of  carrying  out,  the  purpose  to  defraud 
creditors.  In  such  case,  the  contract,  as  evi- 
denced by  the  deed,  being  fully  executed,  the 
law  will  not  assist  the  grantor  to  reap  the- 
anticipated  fruits  of  his  own  fraud.  East- 
ham  V.  Roundtree,  06  Tex.  110;  Rivera  v.. 
White,  94  Tex.  638,  63  S.  W.  123;  Eahn  v. 
Kahn.  94  Tex.  116.  68  8.  W.  826.  This  was- 
the  sltnatiou  as  between  Alfred  Blount  and 
his  grantee.  It  has  been  settled  by  a  long 
line  of  decisions  In  this  state  tbat  such  con- 
veyances can  only  he  impeached  by  subse- 
quent creditors  and  purchasers  without  no- 
tice. Heirs  of  the  grantor  are  In  no  better 
position  to  do  so  than  the  grantor  himself. 
Danzey  v.  Smith,  4  Tex.  415;  Dlttman  v. 
Weiss,  87  Tex.  614,  30  S.  W.  863 ;  Wilson  v. 
Trawlck,  10  Tex.  433 ;  Hart  v.  Rust,  46  Tex. 
667. 

If  the  deed  cannot  be  impeached  either  by 
the  grantor  or  his  heirs  as  against  the  gran- 
tee himself,  it  is  dear  that  a  purchaser  from, 
the  grantee,  even  with  notice  of  the  fraud,, 
would  occupy  at  least  as  strong  a  posltloa 
as  the  grantee.  Blven  if  it  be  true  that,  up 
to  the  time  of  the  execution  of  the  deed  to> 
appidlant,  Scarborough,  William  Blount  haS 
daimed  nothing  under  this  deed,  there  was- 
nothlng  in  tlds  nondaim  to  estop  him  from 
asserting  such  claim  as  the  law  authorized 
him  to  make.  The  evidence  dlsdoses  no  ele- 
ment of  such  estoppd,  and  none  la  pleaded.. 

II]  Something  was  said  in  the  testimony 
about  WilUam  Blonnf  s  intention  to  convey 
only  his  Interest  as  heir.  The  deed,  in  en- 
tirely clear  and  unan^gnons  terms,  conveys^ 
all  interest  conveyed  to  William  Blount  by 
the  deed  of  his  father.  There  Is  no  intima- 
tion in  the  evidence  that  the  grantee  Scar- 
borough understood  it  otherwise,  and  nothing- 
to  suggest  that  there  was  any  fraud  practiced 
on  William  Blount  by  Scarboroi^  to  Induce 
him  to  execute  the  deed,  or  that  William 
Blount  did  not  understend  the  terms  of  the- 
deed.  The  deed,  plain  and  unambiguous  in 
Its  terms,  could  only  be  Impeached  for  fraud' 
or  mutual  mlstoke;  and  there  was  no  evi- 
dence of  either.  There  Is  an  allegation  Ini 
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tbe  petition  that  the  land  waa  worth  $£M  an 
acre;  but  we  can  find  nothing  in  the  state- 
ment of  facts  as  to  the  value.  Certainly 
there  le  no  evidence  to  suggest  snch  gross 
Inadequacy  of  consideration  As  to  raise  the 
issue  of  fraud.  The  error  of  the  conrt  in  hold- 
ing, in  substance,  that  the  deeds  from  Al- 
fred Blount  to  William  Blount,  and  from  the 
latter  to  Scarborough,  did  not  vest  In  Scar- 
borough the  title  to  tbe  42%  acres  of  land, 
is  presented  by  sufficient  assignment  of  error, 
and  must  be  sustained  upon  the  undisputed 
evidence,  and  taking  the  view  of  all  the  evi- 
dence most  favorable  to  appellees. 

For  the  error  indicated,  the  Judgment  Is 
reversed,  and  tlie  cause  remanded,  with  di- 
rections to  the  trial  court  to  enter  a  decree 
of  partition  allotting  to  tbe  Intervener,  Scar- 
borough, 42%  acres  to  be  surveyed  off  of  the 
west  side  of  the  Keaghy  68%  acres  refer- 
red to  in  the  deed  from  Alfred  to  William 
Blount,  and,  in  addition,  whatever  interest 
William  Blount  was  entitled  to  as  heir  in  the 
balance  of  the  land,  after  taUog  ont  this 
42%  acres;  The  relative  interests  of  tbe 
other  parUes  in  the  romUnder  of  the  land, 
after  taking  ont  the  ^%  acres,  to  be  as  de- 
creed by  the  court  in  the  Judgment  appealed 
from. 

Reversed  and  remanded,  with  Instructlona. 


DAVIS,  Tax  Collector,  v.  BILET  et  aL 

(Court  of  Civil  Appeals  of  Texas.  Austin. 

Feb.  19,  191S.) 

Taxaizok  (8  B26*)— Poix  Tax— Patmbht— 
TiicB— Issuance  or  Bbceifts— Nunc  Pbo 
Tunc— AuTHORiTT  or  Collectob. 

Rev.  Civ.  St  1911,  arts.  2843,  2944,  2946, 
2957,  7615,  7616,  required  the  tax  collector  to 
keep  bis  iMce  at  the  county  seat,  making  It 
hla  duty,  however,  to  meet  the  citizens  tbroogb- 
out  the  county  in  their  respective  precincts  at 
such  time  as  he  should  indicate  for  tbe  pay- 
ment of  their  taxes,  but,  if  they  failed  to  Ulie 
advantage  of  snch  opportunity,  they  were  then 
required  to  pay  the  same  at  the  office  of  the 
collector,  except  in  counties  containing  a  city 
or  town  of  more  than  10,000  population  other 
than  the  county  seat,  in  which  case  the  collec- 
tor during  Jannary  in  each  year  is  required 
to  have  a  sworn  deputy  in  such  town,  who  is 
authorised  to  accept  poll  taxes  and  give  re- 
ceipts therefor.  Terrell's  Ejection  Law,  {  152 
(Acts  20th  I«g.  Ist  Called  Sess.  c  11),  pro- 
vides that  all  poU  taxes  shall  be  paid  on  or  be- 
fore the  Ist  day  of  February  of  each  year,  and 
makes  it  a  penal  offense  for  the  collector  to  re- 
ceive poll  taxes  and  antedate  the  receipts  there- 
for after  such  time.  Held  that,  since  payment 
by  a  dtiwn  of  his  poll  tax  a,t  any  other  place 
than  the  office  of  tlw  collector  does  not  in  law 
constitute  a  payment  of  tbe  tax,  so  as  to  enti- 
tle the  taxpayer  to  a  receipt  on  which  he  can 
vote,  unless  made  to  a  deputy  In  a  town  of  10,- 
000  inhabitants  other  than  the  county  seat, 
payment  of  poll  taxes  by  dtiiens  not  residing 
in  such  a  town,  on  January  80,  1912,  to  a  pri- 
vate agent  autnorlsed  to  pay  the  same  to  the 
tax  collector  and  receive  the  receipts,  which 
did  not  reach  the  tax  collector  until  the  1st 
and  2d  days  of  February,  1912,  did  not  entitle 


tite  taxpayers  to  receipts  dated  ss  of  Juaaaj 
81,  1912,  BO  as  to  enable  them  to  vote  thereon. 

LEd.  Not&— For  other  eases,  see  Taxation, 
Cent  Dig.  I  969;  Dec.  DlgTl  63e.*l 

Appeal  from  District  CSourt,  McLoman 
County;  Richard  I.  Mnnroe,  Judge. 

Mandamus  by  John  Blley  and  others 
against  I^ee  R.  Davis,  Tax  Collector.  De- 
cree for  complainants,  and  defendant  Mjh 
peals.   Reversed  and  rendered. 

Pat  M.  Neff  and  D.  a  Woods,  both  of 
Waco,  for  appelhmt 

RICE,  J.  Tbia  suit  was  Instltated,  as  ap- 
pears from  appellant's  brief,  in  tbe  district 
conrt  of  McLennan  county,  on  the  12th  day 
of  Mandi,  1912, 1^  John  RU^  and  70  others, 
all  of  whom  were  dtlzens  of  the  town  of 
West,  in  McLennan  county,  against  Lee  B. 
Davis,  as  tax  collector  of  said  county,  to 
compel  the  said  Davis  by  mandamus  to  issue 
to  plaintiffs  poll  tax  receipts  and  exemption 
certificates  for  the  year  1911  as  of  date  Jan- 
uary 31,  1912,  vrb&x  tbe  <ffdera  and  money 
In  payinent  therefor  were  not  tmHeni.  until 
the  1st  and  2d  days  of  February,  1912.  The 
plalntiffii  were  divided  by  tbe  p^tl<ni  Into 
three  groops,  designated  *%"  "b"  and  "e." 
Tbe  allegattons  of  tbe  prtltlon,  iriiich  wwe 
supported  by  the  undisputed  evidence,  estab- 
lish the  following  facts:  That  on  tbe  SOth 
day  of  Jannary.  1912,  tbe  plalntiffB  named 
in  group  "a**  delivered  to  one  O.  W.  HoUch 
way,  at  West^  Tez.,  tbe  snm  of  91.7S  eadi, 
being  tbe  amoiint  of  state  and  coonty  poll 
taxes  asBBBsed  against  and  due  from  each  of 
them  for  tbe  year  1911,  and  at  tbe  same  time 
they  each  filled  ont  and  signed  a  blank  state- 
ment, ttjf  which  Uuy  anthorlzed  me  W.  H. 
Crlm  at  Waco,  Tec,  to  dellvw  the  said  snniB 
of  mon^  to  Lee  B.  Darls,  tax  collector,  in 
paymoit  of  their  said  poll  taxes  tat  tbe 
year  1911.  The  statemrat  in  question  also 
contained  all  necessary  information  to  flU 
out  tbe  blanks  and  tbe  poll  tax  receipts,  and 
authorised  said  Crlm  to  deliver  same  to  the 
tax  collector.  The  said  order,  together  with 
tbe  money,  was  forwarded  by  Holloway  to 
said  Orlm  1^  mail  oa  the  SOth  day  at  Jan- 
uary, 1912.  The  plaintiflb  included  In  ^np 
"b"  of  the  petition  pursued  tbe  same  course 
with  reference  to  their  pdl  taxes  as  tboae 
named  in  group  "a,"  with  tbe  exoeptioiu  that 
the  alleged  payments  were  made  on  January 
Slst  and  the  antborlsattons  forwarded  to 
said  Orim  on  said  data  The  plaintiffs  nam- 
ed in  group  "c"  pursued  the  same  course  oa 
above  outlined,  except  that  they  each  author- 
ized said  Crhn  by  written  statemojts  to  ap- 
ply for  and  receive  from  the  tax  collector 
their  exemption  oertiflcates  instead  of  poll 
tax  receipts;  it  being  alleged  and  shown 
that  they  were  over  the  age  of  60  years.  Tbe 
evidence  further  established,  without  ques- 
tion, that  the  orders  were  presented  to  ap- 
pellant, Lee  B.  Davis,  tax  collector,  at  his 
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ofBoe  In  Waco,  on  the  Ist  and  2d  days  of 
Febrnary,  1912,  by  said  Grim,  and  he  (Da- 
vis) returned  the  same,  together  with  the 
money  Inclosed,  to  said  HoUoway  at  West, 
refusing  to  isane  the  poll  tax  receipts  and 
exemption  certificates,  as  requested  by  plain- 
tiffs. The  case  was  submitted  to  and  tried 
by  the  court  without  a  jury,  and  resulted  In 
a  judgment  In  faror  qt  plaintUfs  awarding 
the  writ  of  mandamus  as  prayed  for,  from 
which  judgment  this  appeal  is  prosecuted. 

The  court  filed  its  conclusions  of  fact  and 
law,  wherein  it  found,  among  other  things, 
as  a  fact  that  Davis  had  authorized  Hollo- 
my,  bifltdepu^  at  West,  to  receive,  tram 
pmaaa  subject  to  the  payment  of  poll  taxes, 
tlielT  poll  taxes  prior  to  the  Ist  day  of  Feb- 
ntary,  1912;  and  concluded,  as  matter  of 
law,  that  such  payment  constituted  a  pay- 
ment of  their  poll  taxes  as  of  the  date  when 
the  money  was  paid  to  Holloway;  and  that 
the  said  plaintiffs,  under  the  facts,  were 
entitled  to  have  issued  to  them  by  said  Da- 
ris  their  poll  tax  receipts  and  exemption 
cotlflcates  as  of  date  January  30  and  81, 
1912— upon  whkHi  ilndlnga  are  predicated  ap- 
pellants respective  assignments  of  error. 

The  evidence,  in  addition  to  wbat  has  bem 
outlined,  we  tblnk  establlaAies  the  fact  that, 
at  the  time  Htdloway  received  plaintiffs' 
mon^  for  poll  tai^s  and-  the  applications 
for  certlflcates  c£  exemption,  he  was  not  au- 
thorised to  do  BO,  because,  while  be  was 
deputy  tax  collector  of  McLoman  conn^,  bis 
dntlee  bad  been  limited  bis  prindpal  mere- 
ly to  reo^vlng  and  collecting  ad  valorem  tax- 
es. It  furtbOT  appears  that  Holloway  so  un- 
derstood the  limitation  of  bis  antboiity,  and 
had  not  undCTtaken  to  issue  any  poll  tax 
tec^ts  or  exemption  certificates.  It  seems, : 
however,  that  at  his  suggestion  blank  au- 
thorizations were  sent  him  by  Davis  tor  the 
convenience  of  taxpayers,  and  that  bis  cus- 
tom was  to  receive  poll  tax  money  from  dti- 
xens  desiring  to  pay  their  poH  taxes,  re- 
qoiring  them  to  All  out  said  blanks  address- 
ed to  said  Davis,  authorizing  Crlm  to  pay 
tbeir  poll  taxes  for  the  year  1911,  etc.,  con- 
taining the  requisite  Information,  ftom  which 
the  collector  might  be  able  to  fill  out  the 
tax  receipt^  and  that  he  would  then  for- 
ward said  money  and  said  orders  to  Crlm, 
who  it  was  understood  would  deliver  same 
to  said  Davis,  and  he  would  afterwards  Is- 
sue the  receipts  or  certificates  in  accordance 
therewith.  The  same  procedure  as  above  In- 
dicated was  gone  through  with  reference  to 
plaintiffs'  poll  tax  exemptioos;  Holloway 
merely  forwarding  to  Crim  orders  for  their 
exemption  certlflcates,  together  with  the  req- 
ulsUe  data  to  secure  them  from  appellant 
Davis  left  Bimilar  blanks  at  every  bank  In 
the  county  outside  of  Waco  for  the  conven- 
ience of  the  people,  where  any  one  could  get 
them,  and,  where  there  were  no  banks,  they 
were  left  with  merchants. 

The  evidence  Indicates  that  at  tbe  time 


HoUoway  received  the  money  and  orders, 
which  he  forwfurded,  be  was  acUng  rather 
in  tbe  capacity  of  a  private  citizen  for  ac- 
commodation, and  that  he  so  regarded  it  It 
is  shown  that  he  had  acted  in  tbe  same  ca- 
pacity for  citizens  of  HiU  county  as  he  did 
for  those  of  McLennan,  at  which  time  he 
was  not  a  deputy  collector  for  Hill  county. 
Mr.  Davis  testified  that,  In  obedl^ce  to  in- 
structions from  the  Attorney  General's  of- 
fice rectfved  in  the  summer  of  1911  to  tlie 
effect  that  poll  taxes  could  not  be  paid  at 
any  place  except  tbe  county  seat,  he  noti- 
fied his  deputies  in  the  country  towns,  Inclnd- 
ing  West,  that  they  could  not  issue  any  more 
poll  tax  receipts,  and  that  be  would  visit 
these  towns  during  tbe  tax  collecting  season, 
at  which  time  the  people  could  pay  their 
poll  taxes,  and  those  falling  to  do  so  would 
have  to  apply  at  the  office:  and  that  before 
going  to  said  places  he  published  In  tbe  pa- 
pers that  he*  would  come,  which  notices  wots 
inserted  In  the  West  paper;  that  he  kept 
said  appointments;  that  be  had  no  objec- 
tion to  issuli^  poll  tax  receipts  and  ex«np- 
tkm  certificates  to  plaintiffs,  but  had  rerns- 
ed  to  issue  and  antedate  them,  because  tbe 
same  was  in  his  judgment  a  violation  of  the 
law. 

In  our  opinion  the  court  erred  In  holding 
that  HoUoway  received  sutih  taxes  and  orders 
as  d^uty  tax  collector  of  said  county;  and 
erred  in  concluding,  as  matter  of  law.  that 
said  plaintiffs  were  entitled  to  receive  Otelr 
tax  receipts  and  exraaption  certlflcates,  and 
that  it  was  the  duty  of  Davis  to  Issue  them 
as  undu'  date  of  Jannary  80  and  81,  1012, 
because  the  facts  dearly  abow  tbat  at  the 
time  said  mcoiey  was  received  Holloway  was 
not  tbe  deputy  ooUector  of  said  county  for 
the  purpose  of  receiving  said  money,  and, 
furthermore^  he  had  no  authority  to  receive 
same. 

Article  16,  |  14,  of  tbe  Constitution  of  tbe 
state  provides  that  all  county  ofScers  shall 
ke^  their  otBces  at  such  places  as  may  be 
required  law.  Article  7616  of  the  Revis- 
ed Statutes  of  1911,  requires  tbat  the  collector 
of  taxes  Shall  keep  his  office  at  the  county 
seat  of  his  county.  Article  7612,  Id.,  author- 
izes the  appointment  of  deputies  by  tax  col- 
lectors. Article  7614,  Id.,  makes  it  the  doty 
of  the  tax  collector  to  collect  all  taxes  due 
the  state  or  county,  and  pay  the  same 
over  to  the  proper  authorities.  Article  7615, 
Id.,  requires  the  collector  to  begin  the  col- 
lection of  taxes  annually  on  the  1st  day  of 
October,  or  as  soon  thereafter  as  he  may  be 
able  to  obtain  the  proper  assessment  rolls, 
and  Ukewise  provides  that  he  shall  appoint 
a  day  In  each  voting  or  magistrate's  pro- 
duct In  bis  county,  where  said  taxpayers 
are  required  to  meet  blm  for  the  purpose 
of  paying  tbeir  taxes,  having  first  given  the 
requisite  notice  of  such  time  and  place;  and 
it  ahaU  be  the  dnty  of  said  collector,  or  his 
deputy,  to  attend  at  such  times  and  places 
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for  tbe  pnrpoBee  aforefsald,  and  shall  remain 
at  least  two  days,  etc.  And.  article  7616,  Id., 
also  provides  that  all  persons  who  shall  fall 
to  pay  their  taxes  at  such  precinct  meetings 
as  provided  in  the  preceding  article,  shall 
call  at  the  office  of  the  collector  and  pay  the 
same.  Article  2957,  Id.,  provides  that,  in 
all  counties  containing  a  city  of  10,000  in- 
habitants or  more,  other  than  tlie  county 
scat  of  such  conn^,  it  shall  be  the  duty  of 
such  collector  to  have  a  duly  authorized  and 
sworn  deputy  to  represent  him  for  the  pur- 
pose of  accepting  poll  taxes  and  giving  re- 
ceipts therefor,  who  shall  keep  his  office  for 
such  purpose  at  some  convenirat  place  In 
said  city  durlng'the  entire  month  of  Janu- 
ary of  each  year,  and  shall  publish  foor 
weelcs'  notice  of  the  authority  of  such  deputy 
and  tbe  location  of  the  office.  Article  2942, 
Id.,  after  stating  who  Is  subject  to  the  pay- 
ment of  poll  taxes,  provides  that  the  same 
sliall  be  paid  at  any  time  t}etfireen  the  1st 
day  of  October  and  the  lat  day  of  February 
following,  and  upon  payment  of  same  the 
taxpayer  shall  be  entitled  to  his  poll  tax  re- 
ceipt, even  though  his  other  taxes  are  un- 
paid. Article  2943,  Id.,  Indicates  who  are 
exempt  from  the  payment  of  poll  taxes;  and 
article  2944,  Id.,  provides  that,  If  the  tax- 
payer does  not  reside  In  a  dty  of  10,000  In- 
habitants or  more,  his  poll  tax  must  be  paid 
either  by  him  In  person  or  by  some  one  duly 
authorized  by  bim  in  writing  to  pay  the 
same,  and  shall  furnish  the  collector  the 
necessary  data  to  fiU  out  tbe  blanks  In  the 
poll  tax  receipt,  which  authority  must  be 
signed  by  the  party  who  owes  the  poll  tax 
and  deposited  with  the  collector  and  filed 
and  preserved  by  him.  It  Is  provided,  among 
other  things,  In  article  2045,  Id.,  that,  when 
the  tax  Is  paid  by  an  agent,  the  receipt  shall 
not  be  delivered  to  such  agent,  but  shall  be 
sent  by  mail  to  the  taxpayer,  or  kept  aitd 
delivered  to  him  In  person  by  the  tax  collec- 
tor. Section  152  of  the  Terrell  Election  Law 
(Acts  of  1905,  1st  Called  Session  of  the  29th 
Leg.  p.  558)  provides,  among  other  things, 
that  any  collector  of  taxes  who  shall  issue 
a  poll  tax  receipt  after  the  1st  day  of  Feb- 
ruary of  any  year,  bearing  a  date  prior  to 
said  time,  shall  be  guilty  of  a  misdemeanor. 

So  it  will  be  observed  that  these  provisions 
require  tbe  collector  to  keep  his  office  at  the 
county  seat,  making  it  his  duty,  however,  to 
meet  the  citizens  throughout  the  county  in 
their  respective  precincts  at  such  time  as  be 
shell  indicate  for  the  payment  of  their  taxes. 
But  In  the  event  they  should  fall  to  take  ad- 
vantage of  this  opportunity,  It  then  becomes 
their  duty  to  pay  the  same  at  the  office  of  the 
collector,  except  in  counties  containing  a  dty 
or  town  of  more  than  10,000  population  other 
than  the  county  seat ;  in  which  case  such  col- 
lector, during  the  month  of  January  of  each 
year,  shall  have  a  sworn  deputy  in  said  town, 
who  is  authortzed  to  accept  poll  taxes  and 
give  recdpts  therefor.  The  law  further  pro- 
vides that  all  poll  taxes  shall  be  paid  on  or 


before  the  Ist  day  of  February  of  each  year, 
and  makes  It  a  penal  offense  for  the  collector 
to  receive  poll  taxes  and  antedate  thB  recd^ 
thereCoT  after  said  time. 

In  the  present  case  It  ai^>ear8  that  the 
town  of  West  contains  a  population  of  less 
than  10,000  inhabitants,  and  therefore  was 
not  entitled  to  a  deputy  collector.  It  follows 
from  what  we  have  said,  In  our  opinion,  tbat 
Davis  had  no  right  to  authorize  Holloway  to 
receive  the  poll  taxes  at  West,  and  Issue  re- 
ceipts tfa^ef  or ;  but  the  evidence  shows  that 
he  did  not  undertake  to  do  so.  Holloway  was 
acting  In  Ms  private  capacity  for  the  accom- 
modation of  the  plaintiffs.  The  lAoney  and 
orders  were  only  s^t  through  him  to  Crim, 
and  It  was  intended  at  the  time  he  received 
the  money  that  no  receipts  should  be  Issued, 
except  by  the  collector.  It  Is  true,  the  testi- 
mony ahows  that  he  called  the  tax  collector's 
office  at  Waco  by  phone  on  the  afternoon  of 
January  Slst,  asking  If  they  would  take  care 
of  all  poll  taxes,  money  for  which  wap  paid 
during  business  boars  of  said  day,  and  ob- 
tained an  affirmative  reply  thereto. 

The  payment  by  a  citizen  of  his  poll  tax  at 
any  other  place  than  the  office  of  the  tax  col- 
lector does  not  constitute  In  law  a  payment 
of  said  tax,  so  as  to  entitle  the  taxpayer  to  a 
receipt,  unless  such  payment  be  made  to  the 
collector  while  on  his  rounds  throughout  the 
county,  or  to  a  duly  authorized  deputy  In  a 
town  of  10,000  Inhabitants  other  than  the 
county  seat,  for  which  reason  appellees  were 
not  entitled  to  tbe  issuance  of  such  rec^pts 
and  certificates  under  the  facts.  That  plain- 
tiffs In  good  faith  paid  the  money  to  Hollo- 
way, under  the  belief  that  they  would  be  en- 
titled to  them  regardless  of  when  such  money 
and  orders  reached  Waco  and  were  presented 
by  Crim  to  the  collector,  Is  Immaterial  and 
cannot  change  the  resnlt.  because  "ignorance 
of  the  law  excuseth  no  one."  Nor  could  the 
collector  In  this  Instance  estop  himself  by  rea- 
Bon  of  tbe  promise  made  by  bis  office  In  re- 
sponse to  Holloway's  inquiry,  heretofore  al- 
luded to,  because  such  promise  was  In  contra- 
vention of  law,  and  could  not  furnish  a  basis 
for  such  a  plea.  The  plaintiffs,  under  the 
circumstances,  constituted  Holloway  and 
Crim  their  agents  to  receive  and  deliver  said 
money  and  orders  to  the  collector,  and  must 
abide  by  their  failure  to  deliver  the  same 
within  due  time.  While  the  collector  could 
have  received  tbe  money  and  orders  when 
tendered  to  him  at  his  office,  and  issued  tbe 
receipts  and  certificates  as  of  date  when  la 
fact  received  by  him,  still  he  was  not  Justified 
In  receiving  and  antedating  such  receipts  and 
certificates;  and  to  hold  otherwise  would  be 
to  override  the  plain  letter  of  the  statute,  and 
say  that  the  lawmakers  did  not  mean  what 
was  plainly  declared  by  them — that  is,  that 
no  collector  or  bis  deputy  can  receive  poll 
taxes  at  any  other  place  than  his  office  at  the 
county  seat,  except  in  the  two  instances  here- 
tofore mentioned,  which  did  not  obtain  in  the 
Instant  case.   If  he  had  Issued  tbe  tecelpta 
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■and  ewUflcates  when  Crlm  tendered  the 
«noney  and  orders  as  of  that  date,  of  course, 
plaintiffB  would  not  hare  been  untitled  to 
Tote  by  reason  thereof;  and  If  he  had  ante- 
■dated  them  he  wonld  hare  violated  the  law, 
sabjecting  himself  to  pnnishmait  If  the 
plalntUTs  were  disqualified  as  voters  tor  said 
Tear  by  reason  of  their  failure  to  pay  the  poll 
taxes  and  procure  the  exemption  rtrtiflcates 
within  dne  tlm^  It  was  chargeable  to  the 
Anlt  and  n^lect  ot  their  own  agents.  The 
law  Is  plain,  and  mast  be  followed. 

We  therefore  hold  that  the  court  erred  In 
lasnlnir  the  writ  of  mandamus  as  prayed,  for 
which  reason  Its  Judgment  must  be  reraoed 
-and  here  rendered  for  appeUaat 

Baretaed  and  renderedl 


WALKBB  MEBOANTIIrB  GO.  T.  J.  B. 
EANEY  CO. 

<Coart  of  Civil  Appeals  of  Texas.  Austin. 
Not.  13,  1912.  Appellee's  Uotion  for  Rehear- 
ing Jan.  8. 1S19.  Appellant's  Motion  for  B«- 
faeartng  March  5.  1913.) 

1-  OOUBTS  (j  122*>  —  JUMSDICTIOM  —  OotrNTT 

Convr~-Pi.EADiNO. 

Where  the  petition,  in  an  action  in  the 
-county  court  to  foreclose  a  mortgage,  failed  to 
-allege  the  value  of  the  mortgaged  property,  the 
-count;  court  was  without  joriMiction  to  enter 
Judgment  on  the  note  and  mortgage,  though  the 
4uiwuat  of  the  note  was  alleged  and  was  within 
the  court's  jurisdiction:  the  value  of  the  mort- 
■C^ged  property  being  detenulnattve. 

[Ed.  Note.— Por  other  cases,  see  Gonrta  Cent. 
Dig.  S  427 ;  Dec  Dig.  8  122.*] 

2.  cousts  (i  32*)  —  jubisdicnon  to  bx 
Sbown  bt  Becobd. 

It  is  essential  to  the  validity  of  a  Judg- 
<nent  that  the  pleadings  affirmatiTely  show  that 
the  trial  court  Imd  Jurisdiction  of  the  aubjeet- 
matter. 

[Ed.  Note.— For  other  cases,  see  Courts,  Gent 
Dig.  SS  134,  137,  139;  Dec.  Dig.  S  82.«i 

"S.  COUBTB  (I  121*)— AUOUNT  IN  ODHnOTOBT 

— ^AcnOR  FOB  FOBECLOBUBE. 

The  court  has  Jurisdiction  of  an  action  to 
foreclose  a  chattel  mortgage  where  the  value  of 
the  mortgaged  property  Is  within  the  limits  of 
its  Jurisdiction,  thooi^  tia  debt  be  below  the 
minimum  limit 

[Bid.  Note.— F»  other  cases,  see  Courts,  Cent. 
Bis.  II  418-426^  428;  DeoDlg.  |  12ll*] 

Appellee's  Motion  for  Rehearing. 

4.  COUBTB  (I  121*)  —  JUBISDIOnON  —  CounTT 
C0T7B!I<— CONVEBBXON. 

That  a  cause  of  action  for  a  personal  Judg- 
ment only,  against  one  defendant  for  converaion 
■of  a  part  of  mortgaged  chattels  of  a  stated  value, 
whi<a  was  within  the  limits  ot  the  coun^ 
court's  Jurisdiction,  was  Joined  with  another 
■causB  <tf  action  against  another  defendant  on  the 
note  and  for  foreclosure  of  the  mortgage,  of 
which  latter  cause  the  county  court  did  not  nave 
Jnrlsdiction,  because  the  petition  failed  to  al- 
lege the  total  value  of  the  mortgaged  property, 
did  not  deprive  such  court  of  jurisdictioa  to  ren- 
-der  a  personal  Judgment  against  the  first-men- 
lioned  defendant  on  the  former  cause. 

[Ed.  Note.— For  other  cases,  see  Courts.  Cent 
Oig.  H  413-426,  428;  Dec  Dig.  j  121.*] 

Appeal  from  Coleman  County  Court ;  T.  J. 
White,  Judge. 


Action  by  the  J.  R.  Raney  Company  against 
the  Wall»r  Mercantile  Company  and  another. 
From  a  Judgment  for  plaintiff,  defendant 
company  a[q;ieals.  Affirmed  on  appellee's  mo- 
tion for  rebeariiu^  and  aK>dlanf a  motloD  for 
rehearing  overruled. 

Weatherred  &  McDanlel,  of  Coleman,  tor 
appellant  Harrison  &  Wayman,  of  Brown- 
wood,  for  appellee. 

KEY,  0.  J.  Aivellee  brought  thia  suit 
against  appellant  and  one  Irb  Martin,  alleg- 
ing In  its  petition  that  it  was  the  owner  of 
a  promissory  note  for  9400JtS,  executed  by 
the  defendant  Martin,  and  secured  by  a  chat- 
tel mortgage  on  certain  personal  property  de- 
scribed In  the  petition,  which  mortgage  the 
plaintiff  sougbt  to  foreclose  as  against  boUk ' 
of  the  defendants.  It  was  also  allied  in 
the  petition  that  the  appellant,  Walker  Mer^ 
can  tile  Company,  had  converted  the  cotton 
described  In  the  petition  and  covered  by  the 
mortgage,  and  ot  the  alleged  valoe  of  |8S0. 
^nie  plaintiff  dXd  not  allege  the  value  at  the 
remainder  of  the  property  covered  by  the 
mortgage,  and  the  transcript  falls  to  show 
such  value. 

Tbo  defendant  Martin  made  no  defense. 
Appelant;  Walker  Mercantile  Oompany,  ui- 
swered  by  general  demurrer,  general  denial, 
and  by  special  answer,  avwrlng  that  if  appel- 
lee had  any  lien  on  the  cotton  alleged  to  have 
been  eonverted  1^  appellant  said  lien  was 
inferior  to  a  diattel  mortgage  lien  given  Ay 
the  det^idant  Martin  to  the  appellant  upon 
the  cotton  referred  to.  Replying  to  that 
plea,  appellee  filed  a  general  denial,  and  al- 
leged fftcts  tending  to  show  that  sibilant 
was  not  oitlUed  to  protection  as  a  anbae- 
quent  llmholdor  In  good  fiiith. 

The  cause  was  submitted  to  the  court, 
without  a  Jury,  and  Judgment  rendered  In 
favor  ot  the  plaintiff  against  the  d^endant 
Martin  for  the  amount  of  the  debt  sued  for, 
with  a  foreclosure  of  the  plaintUTs  chattel 
mortgage  against  all  the  property  described 
in  the  plaintUTs  petition.  .Tudgment  was 
also  rendered  in  favor  of  the  plaintiff  against 
the  defendant  Walker  Mercantile  Company 
for  1214.71,  the  value  of  seven  bales  of  cot- 
ton converted  by  it  and  for  a  foreclosure  of 
plalntifTs  lien  thereon  as  against  the  latter 
defendant  That  defendant  has  appealed  and 
presented  the  case  in  this  court  upon  several 
assignments  of  error,  under  all  of  which  It 
is  insisted  that  the  Judgment  should  be  re- 
versed. We  overrule  all  of  the  assignments 
except  the  first,  and,  without  discussing  the 
questions  presented  under  the  other  assign- 
ments, we  deem  it  sufficient  to  say  that  they 
have  been  given  carefal  consideration,  and 
we  have  reached  the  conclusion  that  appel- 
lant's contentions  In  reference  thereto  are 
not  tenable. 

[1,2]  The  first  assignment  charges  that 
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the  county  court  erred  in  entertaining  Juris- 
diction of  tbte  cause,  for  tbe  reason  that  the 
plalntlfTs  petition  does  not  afflrmatlTely  show 
that  the  cause  of  action  asserted  was  within 
the  jurisdiction  of  that  court  The  point 
made  Is  that,  while  the  amount  of  the  note 
sued  on  as  against  the  defendant  Martin, 
and  the  amount  sought, to  be  recovered  from 
the  defendant  Walker  Mercantile  Company, 
are  within  county  court  Jurisdiction,  yet  in 
this  case  Jurisdiction  depends,  not  solely 
upon  the  two  facts  referred  to,  but  upon  the 
value  of  the  property  upon  which  the  plain- 
tiff sought  to  foreclose  a  contract  lien,  and 
the  value  of  such  property  is  not  disclosed 
by  the  plaintiffs  petition,  or  otherwise.  Ap- 
pellant's contention  Is  supported  by  Strlcklln 
V.  Arrlngton  &  Carter,  141  S.  W.  189,  decided 
by  the  Ft  Worth  Court  of  OlvU  Appeals. 
That  was  a  suit  In  the  county  court  upon  a 
debt  for  over  $500,  and  less  than  $1,000,  and 
for  the  foreclosure  of  a  chattel  mortgage  on 
certain  personal  property,  the  value  of  which 
was  not  alleged  In  the  plaintiffs  petition. 
The  appellate  court  held,  in  effect,  first,  that 
a  Judgment  appealed  from  Is  fundamentally 
erroneous,  unless  the  pleadings  affirmatively 
show  that  the  trial  court  had  Jurisdiction  of 
the  subject-matter;  and,  second,  that  in  a 
suit  to  foreclose  a  mortgage  on  chattels,  the 
amount  lu  controversy  is  the  alleged  vBlm  of 
such  chattels.  We  think  the  first  proposi- 
tion Is  undoubtedly  correct  In  this  state  we 
have  three  trial  courts,  which  are  the  district 
court,  the  county  court,  and  the  Justice  of 
the  peace  court;  and  the  Jurisdiction  of 
these  several  courts  is  dependent  upon  the 
amount  or  value  of  the  thing  In  controversy. 
Justice  courts  have  Jurisdiction  when  the 
amount  In  controversy  does  not  ex.ceed  $200 ; 
county  courts  have  Jurisdiction  when  the 
amount  in  controversy  exceeds  9200  and  does 
not  exceed  $500;  the  district  courts  have 
Jurisdiction  when  the  amount  in  controversy 
exceeds  $1,000,  and  concurrent  Jurisdiction 
with  the  county  court  when  the  amount  in 
controvere^  is  not  less  than  $600  nor  more 
than  $1,000. 

■  [3]  It  is  nov  weU  settled  In  this  state  that 
when  ft  plaintiff  brings  an  action  of  Atibt, 
and  also  seeks  to  fwedose  a  diattel  mor^ 
gage,  If  the  deht  be  bdow  the  ndnimum 
amount  inreseribed  tta  Jurisdiction,  bat  Qie 
value  of  Ute  mortgaged  pnq>erty  is  within 
the  limits  fixing  the  Jurlsdicticni  of  the  court, 
such  court  has  Jurisdiction  to  entertain  and 
diQKKe  of  the  entile  case.  And  it  was  de- 
cided by  this  court  In  KsSley  &  Oo.  r.  Ste- 
vens A  Son,  1S6  S.  W.  94,  that  a  Judg- 
ment ttnwcloslng  a  chattel  mortgage  on  prop- 
erty, the  value  of  which  was  not  alleged  in 
the  pleadings,  must  he  rerersed,  wheu  it  was 
shown  hy  the  agreed  tueta  upon  whldi  the 
case  was  tried  that  the  value  of  the  mort- 
gaged property  was  in  excess  of  the  Jurisdic- 
tion of  the  court  in  which  the  suit  originat- 
ed ;  and  we  see  no  sufficient  reason  for  not 


adhering  to  the  decision  made  In  that  case. 
In  that  case,  as  in  this,  one  of  the  d^end- 
ants  was  sued  for  converting  part  of  the 
mortgaged  property. 

It  also  seems  cleat  to  us  that  Strickltn  t. 
Arrlngton  &  carter,  supra,  was  correctly  de- 
cided, although  we  are  not  prepared  to  sanc- 
tion the  broad  statement  made  In  that  and 
many  ottier  cases,  to  the  effect  that  In  a 
suit  to  foreclose  a  mortgage  on  chattels  the 
amount  which  the  Jurisdiction  Is  to  be 
determined  Is  the  alleged  value  of  the  mort- 
gaged property.  If  such  value  should  be  ac- 
cepted as  the  sole  test  of  Jurisdiction,  then, 
if  the  plaintiff  sought  to  foreclose  a  chattel 
mortgage  upon  property  not  worth  over  $200 
to  secure  a  debt  for  $25,000,  It  would  be  nec- 
essary for  him  to  bring  his  suit  for  the 
debt,  as  well  as  to  foreclose  the  mortgage. 
In  a  Justice  of  the  peace  court;  and  we  are 
satisfied  that  such  is  not  the  meaning  of  the 
provisions  of  our  Constitution  and  statutes 
fixing  Jurisdiction  of  the  several  courts; 
and  we  do  not  suppose  that  it  was  the  lu- 
tention  to  so  hold  when  the  broad  language 
referred  to  was  used  In  Ootulla  v.  Go^an, 
77  Tex.  32,  IS  S.  W.  742,  and  other  cases. 
It  seems  to  us  that  tbe  true  rule  is  that  when 
a  plaintiff  sues  to  foreclose  a  contract  Hen 
upon  personal  property.  If  the  Jurisdiction 
of  the  court  In  wtiicb  the  suit  is  brought  is 
limited  by  a  maximum  of  value,  then  the 
petition  should  allege  both  the  amount  of  the 
debt  and  the  value  of  the  mortgaged  prop- 
erty, and  nether  should  be  in  excess  of  the 
amount  prescribed  as  a  limitation  upon  the 
coort'ff  Jurisdiction.  But  if  either  should 
fall  b^ow  the  amount  prescribing  Jurisdic- 
tion, then  the  other,  whether  It  be  the  debt 
or  the  value  of  the  mortgaged  property.  If 
within  the  prescribed  limits  of  Jurisdiction, 
should  be  taken  as  the  test  and  determine 
the  fact  that  the  court  in  question  lias  Juris- 
diction to  try  the  case.  However,  when  a 
suit  Is  brought  in  the  district  court,  and  the 
amount  of  the  debt  exceeds  $S00,  it  la  n6t 
necessary  for  the  pleadings  to  allege  the 
value  of  the  mortgaged  property,  because 
there  is  no  maximum  limit  to  the  Jurisdic- 
tion of  that  court  This,  in  effect,  was  held 
bv  the  Supreme  Court  In  Real  Estate  k  Ab- 
stract Co.  T.  Bahn,  87  Tex.  682,  29  8.  W. 
646,  80  8.  W.  4^(^  which  is  rdied  on  by  coun- 
sel for  antellee  in  this  case  in  support  of 
the  contention  that  It  was  not  necessary  for 
the  plaintiff  in  this  case  to  allege  the  value 
of  the  mortgaged  property;  but  the  eases 
are  not  aiulogous.  Tluit  was  a  suit  in  the 
^strict  court  for  a  debt  which  exceeded  $50O, 
but  was  less  than  $1,000,  and  to  Auedose 
a  lien  upon  personal  property,  and  it  waa 
held  In  that  case  that  It  was  not  necessary 
for  the  petition  to  all^,  jwr  for  the  plain- 
tUf  to  i«Dve,  the  value  of  tbe  mortgagea 
propaty;  but  it  was  held  that,  In  order  to 
show  liiat  the  Suiveme  Court  had  Jurisdic- 
tion to  grant  a  writ  of  error,  It  was  necea- 
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tvry  for  It  to  be  sbown  tbat  the  district  court 
had  excliulTe  Jurisdiction,  and  therefore  the 
applicant  tor  the  writ  was  allowed  a  rea- 
sonable time  wittiin  which  to  file  affldaTlta 
showing  that  the  value  of  the  mortgaged 
propert7  exceeded  fl.OOO.  We  presume  that 
such  affldaTlta  were  filed,  as  the  report  of 
the  case  shows  that  the  Supreme  Court  sub- 
sequently exercised  ita  Jurisdiction  and  re- 
fused to  grant  a  writ  of  error.  That  case 
is  DO  authority  for  the  contention  tbat  In  all 
cases  no  necessity  exists  for  alleging  the 
value  of  tbe  mortgaged  property;  but  It  is 
author!^  for  the  proposition  heretofore  as- 
serted by  OS  to  the  effect  that,_if  the  value 
of  the  mortgaged  property  be  less  than  the 
amoont  of  the  debt,  then  the  latter,  and  not 
tbe  former,  should  control  in  detmnlning 
the  qoestlon  of  Jurisdiction.  We  say  this 
because,  if  the  Supreme  Court  bad  t>een  of 
tbe  opinion  that  if  the  value  of  tbe  mort- 
gaged property  In  tbat  case  was  less  than 
$900  tbat  fact  would  have  defeated  the  Ju- 
risdiction of  tlie  district  court,  It  is  not  prob- 
able it  would  have  said  in  tbat  It  was  not 
necessary  to  allege  the  value  of  the  mort- 
gaged property. 

For  tbe  reasons  stated,  we  bold  that  the 
plaintiff's  petition  failed  to  state  a  cause  of 
action  within  the  Jurisdiction  of  the  county 
court,  and  hence  that  tribunal  had  no  Ju- 
risdiction to  reader  any  Judgment;  and  there- 
fore the  entire  Judgment  should  be  reversed, 
and  tbe  cause  remanded  for  further  proceed- 
ings In  harmony  wltb  this  opinion;  and  It 
is  ao  ordered. 

Bevmsed  and  remanded. 

Aroellee*8  Motion  for  Behearing. 
[4]  Upon  further  c(»kdderatlon  ot  this  eun, 
we  bave  reached  the  coDtdnslon  tbat  this 
court  ftXL  into  error  In  revering  the  JjOs- 
matt.  As  against  ttie  am^lant,  the  Walker 
Mercantile  Company,  the  plaintUFs  petition 
stated  a  cause  of  action  within  tbe  :]nrl»- 
diction  of  tbe  connty  court.  That  cansa  <^ 
action  consisted  of  the  rij^t  to  recover  dam- 
ages, because  that  defendant  had  unlawfully 
converted  cortaln  cotton  of  tbe  alleged  nine 
Of  93tM>,  and  upon  which  tbe  plaintitf  had 
a  valid  lieu,  and  bad  thereto  deprived  tbe 
plaintiff  of  that  security  for  its  debt  No 
foreclosure  of  the  Hen  was  sought  or  ob- 
tained as  to  tbe  cotton  alleged  to  have  been 
ecutverted;  and  tfawefore,  while  tlie  petition 
^d  not  show  Jurisdiction  as  to  tbe  aiber  de- 
fendant, who  is  not  complaining,  it  ahowed 
Jurisdiction  as  to  the  cause  of  action  aas^ 
ed  and  recovwed  upon  as  against  the  Walker 
Mercantile  Company;  and  th^rtfore  we  rfr 
cede  from  our  former  bolding  upon  tbat  sub* 
ject  This  case  Is  distinguishable  from  Kelley 
T.  Stevens,  heretofore  decided  by  this  court. 
In  that  case  there  was  a  foredosore  sought 
and  obtained  against  all  the  property,  that 
which  was  alleged  to  have  been  converted 


by  one  of  tbe  defendants,  as  wen  as  tbatnot 

converted. 

All  the  other  questions  presaited  in  ap- 
pellant's brief  have  received  due  considera- 
tion, and  are  decided  against  It 

Appellee's  motion  for  rehearing  la  granted, 
and  the  Judgmoit  of  the  court  below  Is 
affirmed. 

Motion  granted.    Jndgmoit  affirmed. 

Appellant's  Motion  for  Rehearing. 

In  our  former  opinion  grantfi^  a  rehear- 
ing and  affirming  the  Judgment  In  this  case, 
it  Is  stated  that  no  foreclosure  of  tbe  lien 
was  sought  or  obtained  as  to  the  cotton  al- 
leged to  have  been  converted.  In  making 
tbat  statement,  the  tbonght  in  the  writer's 
mind  was  inaccurately  repressed,  the  inten- 
tion being  to  say  that  no  foreclosure  was 
sought  or  obtained  as  against  tbe  Walker 
Mercantile  Gumi>auy;  and,  as  we  construe 
the  pleadings  and  Judgment,  that  statement 
is  correct.  The  petition  prayed  for  a  Judg- 
ment foreclosing  the  Hen  as  against  the  de- 
fendant Martin,  and  the  Judgment  forecloses 
the  lien  as  against  him  against  all  vt  the 
mortgaged  propM-ty  then  in  his  possesaltHL 
But  the  cotton  was  not  then  in  hia  posses- 
sion ;  and  therefore  there  was  no  foreclosure 
as  to  It  Tbe  plaintiff  sought  to  and  recover- 
ed against  the  Walker  Mercantile  Company 
for  tbe  conversion  of  the  cotton,  alleged  to 
be  of  the  value  of  $S00,  and  neltb^  sou^t 
nor  obtained  any  other  ieHet  as  against  that 
defendant 

So  we  adhere  to  our  last  ruling,  to  the 
effect  that  the  court  had  Jurisdiction  as  to 
that  tvanch  of  the  case;  and  therefore  ap- 
pellant's motion  for  rdwaring  is  overmled. 


TIEFSn^  BROS.  &  WINN  v.  MAXWELL. 

{Court  of  Civil  Appeals  of  Texas.  Amarillo. 
Jan.  11,  1913.    Reheariog  Denied 
March  1,  1918.) 

1.  DETiNnE  (I  1*>— Trovbb  and  Convbbsion 
(I  13*)— Natubk  of  Action— "Trover." 

An  action  for  tbe  recovery  of  spedfic  ptt- 
Bonal  property  is  in  substance  an  action  ot  ''det- 
inue," and  in  contradistinction  to  "trover," 
which  is  to  recover  damages  for  the  conversion, 
lies  for  the  recovery  of  personal  chattels  in 
specie  where  unlawfully  detained,  or  for  dam- 
ages for  their  detention. 

[ESI.  Note.— For  other  cases,  see  Detinue, 
Cent.  Dig.  S  1 ;  Dec.  Dig.  1  :*  Trover  and 
Conversion.  Cent  Dig.  i|  lOB-116;  Dec  Dig. 
{  13.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  3,  pp.  2040.  2011;  voL  8,  pp.  7111-7113.] 

2.  Action  (S  45*)— Joindib  of  Action. 

Despite  the  mle  that  an  action  upon  a  tort 
may  not  be  joined  with  one  of  contract,  onless 
the  tort  grows  out  of  or  is  related  to  the  con- 
tract, an  action  in  the  nature  of  detinue  may 
be  joined  with  one  in  the  nature  of  debt 

[Ed.  Note.— For  other  cases,  see  Action,  Gent 
Dig.  H  878-448;  Dec.  Dig.  I  46.*] 
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3.  AcTxoK  (I  B7*)— JoiTTDra  OT  AcnoNa. 

Where  plaintiffs  In  one  action  sued  for  the 
poweanon  of  cattle  and  in  another  saed  the 
wme  defendant  upon  a  promiBsorr  note  and  a 
chattel  mortgage  whidi  corned  other  live  stock, 
the  court  properly  conaolidated  the  action*, 
-where  it  appeared  from  defendant's  croB8-acti<«i 
that  he  made  a  contract  with  plaintiffs  for 
them  to  fnmish  him  with  money  to  purchase  the 
■cattle  described  in  the  first  action,  and  to  pay 
■off  the  note  and  mortgage  declared  npon  in  the 
second  suit,  and  that  in  substitution  ne  was  to 
execute  a  larger  note  for  the  whole  amount  and 
another  mortgage  upon  all  the  stock ;  the  causeB 
of  action  being  based  on  a  single  tiansaction. 

[Ed.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  H  632-675;  Dec  Dig.  S  67.*1 

4.  Sequestbation  ft  21*)  —  Wbokgful  Se- 
questration— Measure  or  Damages. 

Wher^  defendant's  cattle  were  wrongfully 
sequestrated,  the  measure  of  defendant's  dam- 
ages is  the  value  of  the  aame  at  trial,  and  not 
at  the  time  of  the  levy. 

[Ed.  Note. — For  other  cases,  see  Sequestration, 
-Cent.  Dig.  H  CO-M ;  Dec  Dig.  |  21.*] 

■5  Appeax.  and  Ebbob  ft  907*)— Statkmxht 
OF  Facts— Necessitt. 

In  the  absence  ot  a  statement  of  facts.  It 
will  be  assumed  that  all  material  facts  neces- 
sary to  support  the  Terdict  were  established  at 
trial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Bmr,  Cent  Dig.  «|  2911-^6.  281<Bb  S673, 
8674,  3670;  3678;  Dee.  Dig.  1  807.*] 
*  Pleading  (I  214*)— Review  —  Pbesuhp- 

TIONS. 

Where  only  a  general  demurrer  was  In- 
terposed to  defendant's  plea  in  reconvention  for 
•damages  for  the  wrongful  sequestration  of  cat- 
tle, every  reasonable  intendment  will  be  Indulg- 
ed in  favor  of  the  plet  on  appeal,  as  npon  the 
demurrer  below. 

[Ed.  Note.— For  other  cases,  aee  E^eading, 
Cent.  Dig.  H  625-^;  Dec  Dig.  I  214.*] 

7.  Aptval  and  Bbbob  ft  7^)— Abbioniients 
or  Ebbob— STAnoiBNTS. 

Where  appellants'  brief  made  no  reference 
to  the  specification  of  errors  in  the  motion  for 
new  trial,  the  assignments  of  error  are  insuffi- 
■dant  ander  rules  Nos.  24  and  25,  providing  that 
the  statements  thereunder  must  refer  to  that 
portion  of  the  motion  for  new  trial  exhibiting 
the  spedficatlons  of  error  complained  of. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  SOOO;  Dec.  Dig.  r742.*] 

Aivpeal  from  Dtetrict  Court,  Paxmer  Coun- 
ty; D.  B.  HUl,  Judge. 

Actions  b7  Tlefel  Bros.  &  Winn  against 
Thomas  Maxwell  which  were  consolidated. 
From  a  Judgment  for  defendant  on  his  «oss- 
■eomplaint,  plaintiff  appeala  Affirmed. 

S.  O.  Brattota,  of  Farwell,  and  Garl  GllU- 
land,  of  Hereford,  for  appellant  F.  T.  Rolo- 
fion  and  W.  H.  Bnesell,  both  of  Hereford,  for 
appellee. 

HENDRICKS,  J.  The  appellants,  Tiefel 
Bros.  8c  Winn,  instituted  two  suits  In  the 
■district  court  of  Parmer  county,  against  the 
appellee.  Maxwell,  numbered,  respectlTelyt 
111  and  112,  upon  the  docket  of  that  court 
In  cause  No.  Ill,  appellants  allied  the  own- 
ership in  them  of  certain  cattle,  and  that 
they  were  entitled  to  the  possession  of  same, 
and  that  the  property  was  in  the  possession 


of  the  O^bndant,  Maxwell,  prarlnc  for  th* 
title  and  possession  of  same.  In  cause  No. 
112,  flgwWirt:  the  same  defendant,  the  action 
of  plaintiff!  was  based  npon  a  promissory 
note,  and  a  chattel  mortgage  seenring  said 
note^  and  executed  bj  defendant  to  a  Here- 
ford  bank  and  pnrdiaaed  hr  the  plalntiini, 
the  mortgage  covering  oeartaln  other  lire 
stock  distinct  from  that  sued  for  in  canaa 
Na  HI,  and  In  both  cases  writs  of  aeanev- 
tratlou  were  levied  upon  the  live  stock,  an<^ 
after  the  expiration  of  the  time  In  which  de- 
fendant Gonld  replevy,  the  plalntUb  rqiOer- 
ined  the  stock  in  both  causes,  the  plaintifCa* 
sureties  upon  the  sequestration  and  replev- 
in b<nid8  In  each  cause  being  the  same.  In 
each  of  the  causes,  the  defendant.  Maxwell, 
answered  substantially  that  the  plaintiffs 
agreed  to  famish,  and  did  furnish,  the  mon- 
ey  to  purchase  the  cattle  described  In  cause 
No.  Ill  and  agreed  to  fumldi  him  the  mon- 
ey to  pay  off  the  above  note  And  mortgage 
executed  and  delivered  by  him  to  the  bank, 
and  declared  upon  in  cause  Na  112,  and  as 
a  consideration  to  plaintiffs  he  was  to  exe- 
cute to  them  another  note  for  a  larger 
amount  and  to  be  secured  by  a  new  chattel 
mortgage  ui>on  all  the  sbxt  described  in 
both  petitions,  alleging  a  tender  of  the  new 
note  and  mortgage  and  a  breach  by  plaintiffs 
of  the  contract,  and  claiming  actual  and  ex- 
emplary damages  on  account  of  the  levy  of 
the  seqnestratlon  writs.  The  trial  judge,  up- 
on the  motion  of  defendant,  consolidated  the 
two  causes,  and,  after  the  joinder,  the  par- 
ties pleaded  substantially  the  same  Issues  as 
in  the  separate  causes,  and  the  trial  resulted 
in  a  verdict  and  Judgment  In  favor  of  de- 
fendants' cross-action,  comprehending  actual 
and  exemplary  damages. 

[1,  2]  First  The  propriety  of  the  action  of 
the  trial  Judge,  in  consolidating  the  two  cas- 
es, is  assailed  in  this  court  by  appellants 
(plalntlffB  l>elow)  on  the  principal  contention 
that  "one  Is  an  action  of  tort  and  the  other 
is  an  actltm  upon  contract,"  -  and  the  tort 
does  not  grow  out  nor  Is  related  to,  tte 
contract 

The  common-law  rule  invoked  by  appel- 
lants that  an  action  upon  tort  may  not  be 
Joined  with  one  upon  contract,  unless  the 
tort  grows  out  of  or  Is  related  to  the  contract, 
has  no  application  to  this  record.  The  ap- 
pellants, in  cause  No.  Ill,  sued  for  the  recov- 
ery of  specific  personal  property,  and  the  ac- 
tion would  be  construed,  at  common  law, 
strictly  as  an  action  of  detinue.  They  allege 
ownership  and  title  in  them  of  certain  cattle 
and  that  they  are  entitled  to  the  possession 
of  same,  merely  alleging  possession  In  de- 
fendants and  a  prayer  for  Judgment  for  title 
and  possesion.  In  attempting  to  apply  the 
technical  common-law  role  prohlblUi^  the 
Joinder  of  tort  and  contract,  they  are  also 
met  with  the  common-law  distinction  be- 
tween the  action  of  "trover"  and  the  action 
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of  "detinne.'*  "The  desfgn  of  the  action  of 
troTer  is  not  to  recover  a  tblng  In  spede  bat 
to  recover  damages  for  the  conversion  there- 
of; and  In  this  respect  trover  differs  from 
detinne  and  replevin."  Bncyc  Pleading  A 
Practice,  toL  21,  p.  1013.  "Detlnae  is  a  com- 
mon-law action  which  lies  for  the  recovery 
of  personal  chattels  In  specie  where  the  same 
are  unlawfully  detained  or  for  damages  for 
their  detention."  Encyc.  Pleading  ft  Prac- 
tice, vol.  6,  p.  644.  If  cause  No.  Ill  were  an 
action  of  trover  and  conversion,  at  common 
law,  where  it  is  not  connected  with  the  con- 
tract, an  faction  upon  contract  could  not  be 
Joined  with  It  But  Mr.  Chltty,  in  his  great 
work  on  Pleading  (volume  1,  marginal  i>age 
200),  under  the  title  "Joinder  of  Actions,"  de- 
clares the  rule  to  be  at  common  law  that  "debt 
and  detinue  may  be  Jolqed  together,  thongh 
in  all  these  cases  the  pleas  are  different,  and 
in  detinue  tbe  Judgment  also  varies  from  the 
form  of  the  Judgment  In  debt"  And  Mr. 
Gould,  in  his  stahdard  work  on  Pleading 
(page  198),  rec<^nlzes  the  rule  that  "ddtt  and 
detinue  may  be  Joined  in  one  action,  although 
they  require  different  general  Issues;  for 
not  only  is  the  Judgment  at  common  law  the 
same  in  both,  but  the  actions  of  debt  and  det- 
inue are  essentially  the  same  In  character, 
the  only  material  difference  being  that  one 
is  brought  for  a  sum  of  money,  and  the  oth- 
er for  the  recovery  of  specific  chattels." 
Judge  Lipscomb,  In  the  case  of  O'Shea  v. 
Twohig,  9  Tex.  841,  342,  in  commenting  up- 
on the  plaintiff's  cause  of  action,  and  the  na- 
tare  of  it,  set  up  In  that  case,  remarks  that 
"the  suit  was  brouglit  Cor  the  wood,  and  the 
doctrine  of  the  action  of  detinue  must  govern 
It,"  and  further  announces  that,  "although 
we  do  not  acknowledge  the  common-law 
fbnns  of  action,  yet,  when  property  la  sued 
for,  the  principles  of  law  defining  and  gov- 
erning that  action  must  be  resorted  to,  we 
having  adopted  the  common  law,  without  Its 
forms  of  action,"  and,  while  tbe  action  In 
that  case  was  deUnn^  the  recovery  was  for 
the  value  of  the  personal  property. 

It  is  unnecessaxy  to  dlseoss  the  common- 
law  aatboritiea  astotiie  nature  of  the  action 
of  detinue,  some  asserting  and  some  deny- 
ing that  it  soands  in  tort,  or  to  differentiate 
and  discuss  the  nnmerons  anthorittes  cited' 
by  appellants,  none  of  whldi  we  deem  ap- 
plicable. Appellants'  premise,  upon  which 
the  assignment  Is  based  upon  tbe  real  Issue 
of  Joinder,  is  wrongs  as  there  is  an  unanimi- 
ty of  legal  opinUm  that  detinne  and  debt 
may  be  Joined,  and  tbe  Supreme  Court  of 
this  state,  following  the  common  law,  with- 
out controrerv,  construes  tbe  action  for  tbe 
recovery  of  tbe  cattle  In  this  case  as  one 
solely  of  detlnae;  h«ice  it  was  not  error  to 
Join  It  with  an  action  of  debt 

[3]  Again,  the  appellants  have  appealed 
this  case  without  a  statement  of  facts,  and 
lience  all  the  matwlal  allegations  of  defoid- 
Ant's  cross-action  are  lnv»liedly  true;  and 
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he  avers,  and  the  verdict  of  tbe  Jury  resolves 
It  that  he  made  a  contract  with  the  plain- 
tiffs for  the  latter  to  furnish  him  tbe  money 
to  purchase  the  bunch  of  cattle  described  in 
the  petition  in  the  first  suit  and  to  pay  off 
the  note  and  mortgage  held  by  a  certain 
bank,  and  declared  upon  by  them  In  the  sec- 
ond suit  and  In  substitution  he  was  to  exe- 
cute and  deliver  a  larger  note  for  the  whole 
amount  advanced  by  plaintiffs,  and  another 
mortgage  npon  all  tbe  stock  d^crlbed  in  the 
petitions  in  both  cases;  and  further  alleges 
a  failure  of  plalntlffa  to  comply  with  the  con- 
tract The  contract  being  tme,  the  causes  of 
action  of  plaintiff  were  necessarily  connect- 
ed with  it  and  no  injury  whatever  having 
been  shown  In  this  record,  and  all  the  par- 
ties being  tbe  same,  even  to  the  extent  of  all 
the  sureties  on  the  different  bonds,  the  trial 
Judge,  we  think,  properly  exercised  that  dis- 
cretion permitted  by  statute  In  consolidating 
the  two  causes. 

[4]  Second.  Appellants  complain  that  an 
erroneous  measure  of  damages  was  submit- 
ted by  the  trial  Judge;  that  is,  that  the  val- 
ue of  the  stock  at  the  time  of  the  levy  of  the 
writs  of  sequestration,  and  not  tbe  value  of 
same  at  the  time  of  trial,  should  have  been 
the  criterion  for  the  Jury.  The  Supreme 
Court.  In  the  case  of  Luedde  v.  Hopper,  05 
Tex.  172,  66  S.  W.  OS,  has  settled  this  ques- 
tion adversely  to  appellants.  In  that  case  a 
replevin  bond  was  executed  by  defendant, 
and  he  construed  the  language  of  tbe  stat- 
ute, "the  value  of  the  property  replevlned,"  to 
mean  the  value  of  the  same  at  the  time  of 
the  trial.  In  this  case  the  plaintiffs  replev- 
lned the  property  after  the  expiration  of  the 
time  In  which  defendant  could  replevin,  but 
the  statute  also  permits  a  recovery  upon 
sodi  a  lH»d  "for  the  value  of  tbe  i^operty 
replevlned,"  and  the  same  construction  would 
necessarily  itrevatl  In  the  two  Instances ;  the 
analogy  being  complete.  Irrespective  of  this 
raUng,  without  a  statement  of  fkcts  In  the 
zeoord,  wpell^ts  are  unable  to  disclose  in- 
Jury. 

[I,  I]  Third.  Hie  appellants  contest  tbe 
Buffldency  of  ai^ellee's  allegations  in  bis 
cross-action  for  damages  for  the  wrongful  is- 
suance and  execution  of  tbe  writs  of  seques- 
tration. The  appellee  diarged,  in  substance, 
that  aOT>^leato  caused  to  be  soed  out  of  the 
district  court  of  Parmer  connty,  Tex.,  tbe 
two  writs  of  sequestration,  and  tbe  execution 
by  the  sheriff  npon  tbe  two  boncbes  of  stock 
described  In  plaintUTs  petition,  and  tbe  ap- 
pellants In  their  petltton  In  repleader  aver 
tbe  making  of  a  prtver  affidavit,  tbe  exeea- 
tlon  of  tbe  sequestration  liond,  and  tbe  Issu- 
ance of  the  writ,  as  to  tbe  bunch  of  cattle 
described  In  cause  No.  Ill  and  reproduced 
to  the  first  coont  In  said  r^leader. 

Only  a  general  demurrer  was  addressed  to 
this  pleading,  and,  of  course,  every  reason- 
able Intendmmt  Is  to  be  indulged  In  by  this 
court  as  to  the  sufficiency  generally  of  said 
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plea.  The  veniUct  of  the  Juiy  and  the  ab- 
sence of  the  statement  of  facts  In  this  rec- 
ord preclude  Inquiry  as  to  the  anffidency  of 
the  proof.  -It  Is  to  be  assumed  that  all  ma- 
terial  evidence  necessary  In  law,  and  every 
material  foct  concluding  the  truthfulness  of 
the  allegatltms  to  sustain  the  Judgment,  were 
established  upon  the  trial.  The  wrongful 
Issuance  and  levy  of  the  writs  of  sequestra- 
tion was  the  issue,  and  the  mere  filing  of  the 
eflldavlts,  without  the  latter,  would  not  be 
wrongful,  becanae  tlie  wrongful  levy,  and  the 
real  Injury  io  law,  bad  not  occurred  until 
the  stock  were  seized. 

npcm  similar  allegatkma,  In  t3ie  case  of 
Kncx  T.  HcBlroy,  IIS  S.  W.  1144,  Judge 
NeUl  of  tbe  X^urth  district,  said:  "Only  a 
gueral  demurrer  was  interposed  to  the  plea 
of  reconvention,  aetttng  up  defendant's  daim 
for  damages,  and  It  was  not  called  to  tbe  at- 
tention of,  nor  acted  upon  by,  the  court  be- 
low. In  view  of  this,  every  Intendment  that 
could  have  been  Indulged  in  favor  of  the 
plea,  had  tbe  demnrrer  berai  Insisted  on, 
should  be  given  here  when  the  Judgment  is 
assailed  on  account  of  its  InsnflBclency.  3?est- 
ed  by  this  principle,  we  believe  tbe  pleading 
sufficient  to  support  the  Judgment." 

In  that  case,  the  plaintiff  had  taken  a  non- 
BiUt,  and  tbe  defendant  had  assumed  the  at- 
titude of  plaintiff  on  bis  cross-acUon  as  to 
tbe  damages,  on  account  of  the  wrongful  se- 
questration. 

The  Supreme  Court,  in  the  same  case  (103 
Tex.  367. 127  S.  W.  795),  upon  an  assignment 
of  fundamental  error  in  that  court,  set  out 
fully  the  allegations  for  damages,  and  on  ac- 
count of  the  similarity  of  allegations  In  that 
case  to  tbe  averments  here,  and  with  an  ab- 
sence of  statement  there  contended  for  as  nec- 
essary In  this  case,  we  conclude  that  case  Is 
authority  for  holding  the  all^atlons  snffldent 
In  this  proceeding;  the  court  holding  the  "al- 
legations are  sufficient  to  show  that  the  writ 
of  sequestration  was  wrongfully  and  Int^- 
tlonally  Issued  for  the  purpose  of  depriving 
the  defendants  of  the  use  of  the  lumber  up- 
on the  land."  The  "wrongful,"  "fraudulent," 
"malicious,*'  and  "Intentional"  issuance  of 
the  writs  of  sequestration,  for  the  purpose 
of  dispossessing  defendants  of  the  use  of  the 
timber  and  land,  were  in  substance  the  gen- 
eral allegations  there;  and  the  malicious 
suing  out,  and  without  probable  cause,  of 
the  writs  for  tbe  purpose  of  depriving  de- 
fradant  of  tbe  use  and  benefit  of  the  sto<^ 
and  converting  same  to  their  own  use,  and 
for  the  purpose  of  Injuring  defendant,  are 
substantially  tbe  allegations  here. 

[7]  Fourth.  The  assignments  of  error,  com- 
plaining of  the  action  of  the  trial  court,  are 
not  sufficient,  tested  by  rules  Nos.  24  and  25 
(142  &  W.  xil),  regulating  the  preparation  of 
causes  for  sulnnlssion.  Tbe  assignment  of 
error,  or  at  least  tbe  statenients  thereunder, 
"must  refer  to  that  portion  of  the  motion  for 


new  trial"  in  Oie  record  exhibiting  the  spec- 
ification of  error  complained  of;  in  this 
case  the  errors  are  mentioned  in  the  motion 
for  new  trial,  but  appellants'  brief  baa  no 
reference  whatever  to  that  part  of  the  rec- 
ord. While  we  have  discussed  tbia  case  upon 
its  merits,  this  court  is  disposed  to  enforce  a 
substantial  compliance  with  rules  and  de- 
mand an  adherence  thereto  by  the  attom^s. 

It  Is  our  opinion  that  all  the  assignments 
raised  in  appellants*  brief  should  be  over- 
ruled, and  that  the  Judgment  of  tbe  district 
court  of  Parmer  county,  Tex.,  should  be  af- 
Ormed ;  and  it  la  lo  ordered.  * 


WILSON  V.  BROWN. 

(Cotut  of  Civil  Appeals  of  Texas.  Austin. 
Dec  18,  1912.    Rehearing  Denied 
Feb.  26.  1918.) 

1.  Death  (S  11»)— Right  or  Action— Coioion 
Law. 

At  common  law  one  cannot  maintain  an  ac 
tioQ  for  damages  for  wrongfully  causing  the 
death  of  a  third  person,  though  mnrder  was 
committed  In  eausbig  the  death  go  as  to  sub- 
ject defendant  to  a  prosecution. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Oig.  fl  10, 15;  Dec  Dig.  |  IL*] 

2.  Husband  and  Wife  (|  206*)— Aonon  Bx- 

TWEEN— TOBT  ACTIONS. 

Neither  spouse  can  maintain  an  action 
against  the  other  for  damages  fonnded  upon  a 
tort. 

[Ed.  Note.— For  other  cases,  see  HuBband  and 
Wife,  Cent  Dig.  SI  744,  748-765;  Dec.  Dig.  | 

3.  Death  (I  93*)  —  Exbvplabt  Dahaqes  — 
Constitutional  Pbovision. 

Const,  art  16,  {  26  (Rev.  Civ.  St  1911, 
art  4696),  providing  that,  when  death  is  caus- 
ed by  defendant's  willful  act  or  omission,  ex- 
emplary as  well  as  actual  damages  may  be  re- 
covered, did  not  change  the  commou'iaw  rule 
that  exemplary  damages  cannot  be  recovered 
if  actual  damages  were  not  recovered. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent. 
Dig.  {  98;  Dec  Dig.  |  93.*] 

4.  Death  (|  81*)— Bioht  or  AonoH— Acnoif 

BT  Wins. 

Under  Bev.  av.  St  1911,  art  4Af»,  pro- 
viding that  the  wrongful  act  mentioned  In  sec- 
tion 4694,  giving  a  right  of  action  for  damages 
for  death  caused  by  another's  wrongful  act, 
must  be  "of  such  a  duracter  as  would,  if  death 
had  not  ensued,  have  entitled  the  party  injured 
to  maintain  an  action  for  such  injury,"  an  ac- 
tion cannot  be  maintained,  unless  decedent  could 
have  maintained  an  action  fer  damages  for  bis 
injury,  bad  he  not  died  therefrom,  so  that  a 
guardian  of  infants  could  not  maintain  an  ac- 
tion for  damages  to  the  infante  for  the  wrongr- 
ful  murder  of  their  mother  by  her  husband, 
since  tbe  mother  could  not  have  maintained  an 
action  against  defendant,  her  husband,  had  she 
survived. 

[Ed:  Note.— For  other  cases,  see  Deatii,  Cent. 
Dig.  SI  35-46.  48;  Dec  Dig.  f  81.*] 

6.  CoNSTiTunoNAi.  Law  (|  70*)  —  Judicxax, 

P0WEB»— EHCBOACUUEnT  ON  LiBOXSLATURS. 
It  is  the  court's  duty  to  administer  tbe 
law  as  written  by  the  Legislature,  and  not  to 
make  tbe  law. 

[Ed.  Note.— For  other  cases,  see  Gonstltn- 
tional  I4iw,  Cent  Dig.  U  m-132,  187;  Dee. 
Dig.  |7a*j 
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AppeaJ  from  District  Co  art,  Brown  Oran- 
t;;  Jobn  W.  Ooodwln,  Judge. 

Actl<ai  b7  J.  L.  Wilson,  guardian,  against 
0.  H.  Brown.  From  a  Judgment  for  defend- 
ant, plaintiff  appeals.  Affirmed. 

Tbe  following  statement  of  the  nature  and 
result  of  tbls  suit  Is  copied  from  appellant's 
brief:  "Tbia  suit  was  brought  In  the  dl»- 
trirt  court  of  Brown  county,  Tex.,  by  3.  Ii. 
Wilson,  as  guardian  of  the  person  and  es- 
tate of  Viola  Wilson,  Ava  Wilson,  Lum  Wil- 
son, and  XJoyd  Brown;  and  the  substance 
of  plalntMTs  first  amended  original  petition, 
upon  which  the  proceedings  were  bad,  was 
as  follows,  to  wit:  That  plaintiff  had  there- 
tofore been  appointed  such  gaardlan  by  the 
coonty  court  of  Ckimanche  connty,  Tex.,  and 
bad  duly  qualified;  that  Viola  Wilson,  Ava 
Wilson,  Lnm  Wilson,  and  Uoyd  Brown  were 
each  the  children  of  Sallle  Brown,  and  that 
the  father  of  the  three  flrstnamed  children 
was  dead,  and  that  after  his  death  the  said 
Sanie  Brown  (then  Mrs.  SalUe  Wilson)  mar- 
ried h.  H.  Brown,  and  by  that  union  the 
ward  LloyA  Brown  was  bora;  that  she  was 
thereafter  divorced  from  L,  H.  Brown,  and 
1^  SUA  decree  of  divorcement  ahe  was  given 
the  car^  custody,  and  education  of  Uoyd 
Brown;  that  she  was  then  married  to  Q.  H. 
Brown,  the  defendant,  with  whom  she  lived, 
and  was  his  wife  a(  the  time  of  her  death ; 
that,  at  the  time  of  the  death  of  their  moth- 
er,  these  children  were  the  following  ages,, 
to  wit,  Viola  ^Ison,  16  years,  Ava  Wilson, 
14  yean,  Zaun  Wilson,  10  years,  and  Lloyd 
Brown,  8  years;  that  the  mother  of  said 
dilldrai,  Sallle  Brown,  was  a  person  of  good 
Health  and  oiergetlc  dlsposltlmi,  and  that 
she  was  of  brie^t  mind  and  good  intelligence; 
that  she  was  very  much  attadied  to  her  chU- 
droi,  and  that  she  had  always  looked  after 
the  mental,  moral,  and  educational  devdop- 
ment  of  her  children,  and  had  educated,  sup- 
ported, and  clothed  them,  and  that  no  oUier 
person  had  contributed  to  their  assistance 
in  the  manner,  and  that  she  would  have  eaor 
tinoed  to  perform  this  service  for  Uiem  dur- 
ing their  minority;  that  she  left  them  no 
property  at  her  death,  and  there  was  no 
one  left  to  render  them,  during  their  minor- 
ity, the  assistance  tliat  their  mother  had 
giren  them  and  would  have  continued  to 
botow  on  them.  It  was  further  alleged  that 
on  the  night  of  the  9th  of  September,  1911, 
the  defendant,  G.  H.  Brown,  brutally  mur- 
dered his  wife,  Sallle  Brown,  the  mother 
of  plaintiff's  wards;  and,  by  such  act  delib- 
erately  and  willfully  done,  he  deprived  those 
diildien  of  all  the  adTOutages  they  would 
bave  received  from  their  moOier.  All  these 
matters  wore  set  out  In  the  first  count  of 
the  petition,  and  which  con<dndes  with  the 
praya  that  jdalntlff  recover  for  the  tise  and 
benefit  of  each  of  his  wards  the  sum  of  12,600 
u  actual  damages,  and  910,000  for  each  of 
them  as  exemplary  damages.  In  a  second 
count  of  aald  petlttou  the  plaintiff  adopted 


all  the  allegations  contained  In  the  first 
count,  and  further  alleged  that,  by  the  mur- 
der  <hC  their  mother,  the  d^endant  had  de- 
prived them  of  all  the  advantages  that  would 
bave  'come  to  them  by  rrason  of  the  com- 
panionship, maternal  influence  and  associa- 
tion, the  nurture,  love,  tenderness,  solicitude, 
and  affection  with  which  th^  mother  would 
have  watched  over  their  future  moral,  men- 
tal, educational,  and  spiritual  development, 
and  that  there  had  been  indicted  on  them 
great  sorrow  and  mental  anguish  on  account 
of  the  death  of  their  mother;  andj  on  ac- 
count of  the  things  stated  above,  the  defend- 
ant had  inflicted  actual  damages  on  each  of 
them  In  the  sum  of  $2,600,  for  which  they 
prayed  Judgmrait  And  plaintiff  in  said  count 
further  alleged  that  by  section  No.  26,  art. 
No.  16,  of  the  Constitution  of  the  state  of 
Texas,  and  by  reason  of  the  fact  that  the 
assault  made  upon  the  said  Sallle  Brown  by 
the  defendant  was  by  him  willfully  made 
with  the  specific  Intent  to  then  and  there 
end  her  life,  and  which  assault  In  effect  ac- 
complished that  purpose,  the  plaintiff  is  en- 
titled to  recover  of  the  defendant,  for  each 
of  his  wards,  the  sum  of  $10,000  exemplary 
damages,  and  this  whether  plaintiff  was  enti- 
tled to  recover  actual  damages  under  the  first 
count  of  his  petition,  or  under  the  second  count 
of  the  petition,  or  whether  it  should  be  held 
that  no  actual  damages  were  recoverable  un- 
der either  count.  Plaintiff  prayed  for  dam- 
ages set  out  In  the  first  count  of  the  petition, 
and  in  the  alternative  for  the  damages  claim- 
ed by  the  second  count  He  court  sustained 
the  general  d^urrer  of  the  defendant;  and, 
the  plaintiff  declining  to  amend,  the  cause 
was  ordered  dismissed,  with  Judgment 
against  the  plaintiff  for  all  costs,  to  which 
ruling  the  plaintiff  excepted  and  gave  no- 
tice at  Appeal." 

Lb  V.  Beld,  of  Oomanche,  for  appellant 
T.  C  Wilkinson,  of  Brownwood,  for  app^e& 

KBY,  a  J.  (after  stating  the  facts  oa 
above).  The  only  question  presented  for  de- 
cision Is  the  action  of  the  trial  court  in  sus- 
taining the  general  demurrer  to  the  plain- 
tUTs  peUtlon.  It  Is  stated  in  appellant's 
brief  that  the  mllng  referred  to  was  based 
upon  the  imposition  that,  as  a  married  wo- 
man cannot  maintain  a  suit  against  her  bus* 
band  for  damages  based  upon  a  tort  com- 
mitted against  her  by  her  husband,  therefore 
the  plaintiff  In  this  case  has  no  right  of 
action  against  the  d^endant;  and.  If  that 
view  of  the  case  Is  correct,  the  Judgment 
must  be  afllrmed. 

In  1840  the  Congress  of  the  republic  of 
l^as  adopted  the  common  law  as  the  rule 
of  dedsion,  except  when  Inconsistent  with 
constitutional  or  statutory  enactment,  and 
that  I^slaUve  adoption  Is  still  in  force  in 
this  state. 

[t]  At  the  time  of  the  adoption  of  the  com- 
mon law,  and  ever  ^noe  that  time,  it  has 
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been  a  well-settled  rnle  of  tbat  ayatem  of  law 
that  no  person  can  maintain  an  action  against 
another  person  for  wrongfully  causing  the 
death  of  a  third  person,  even  though  the 
wrongdoer  be  guilty  of  murder  and  subject 
to  a  criminal  prosecution  therefor. 

[2]  At  the  time  referred  to,  and  ever  since 
then.  It  was  and  has  been  a  rnle  of  the  com- 
nion  law  that  neither  spouse  could  maintain 
an  action  against  the  other  to  recover  dam- 
ages founded  solely  upon  a  tort  Nlckerson 
&  Matson  t.  Nlckerson.  65  Tex.  281.  In  the 
case  cited  Mlckerson  and  his  codefendant  had 
unlawfully  caused  Nlckerson's  wife  to  be 
arrested  and  put  In  prison;  and,  after  ob- 
taining a  dlTorce  from  her  husband,  she 
prosecuted  a  suit  against  him  and  his  code- 
fendant for  damages,  and  recovered  a  iudg- 
ment  against  them  for  f200.  The  case  was 
appealed,  and,  as  to  the  controversy  between 
Nickerson  and  his  wife,  the  Supreme  Court 
held  that  It  was  not  a  question  of  parties,  but 
that,  on  account  of  the  marital  relation,  no 
cause  of  action  ever  existed  In  favor  of  Mrs. 
Nlckerson  as  against  her  husband,  and  there- 
fore she  could  not  maintain  tiie  suit  agalmt 
him,  althou^  they  were  not  husband  and 
wife  at  the  time  the  case  was  tried.  Judge 
Speer,  In  his  excellent  work  on  the  Rights 
of  Married  Women,  has  cmnpared  the  Nlck- 
erson Case  with  otter  dedslons  rendered  by 
the  same  court  and  hol^nff  that  a  married 
woman  can  maintain  a  suit  against  her  hus- 
band for  the  pnrpose  of  protecting  bar  prop- 
erty rights;  and  inferentlally  the  Nidcerson 
Case  is  criticised  by  Speer  as  being 

unsound  In  princl^i^  That  case  seems  to  be 
sups^orted  the  weight  of  authority;  and, 
whatever  may  be  onr  views  we  do  not  feel 
Justified  in  dedlning  to  accept  It  aa  tlie  ea- 
tabUshed  law  of  this  state.  Its  pertinency 
will  appear  )a.teT  on  In  Oub  opinion. 

Having  no  such  right  at  the  common  law, 
if  the  plaintiff  can  maintain  this  actlim,  the 
right  to  do  so  must  be  found  In  the  legis- 
lation of  ttdB  state  relatbig  to  t3ie  rabject 
of  injuries  resulting  In  death,  or  in  some 
provision  of  the  Constitution  concerning  that 
subject;  and  the  stetntory  provlsUms  relied 
on  by  appellant  and  incorporated  in  tbe  Re- 
vised Civil  Statutes  of  1911  are  as  follows: 

"Art  4694.  Acttorai  fbr  Injuries  Result- 
ing in  Deatli,  Brought  When. — ^An  action 
for  actual  damages  on  account  of  Injuries 
causing  the  death  of  any  person  may  be 
tHwnght  in  the  following  cases:  0)  When 
the  death  of  any  person  is  caused  by  tlie 
negligence  or  carelessness  of  the  proprietor, 
owner,  charterer,  hirer  of  any  railroad, 
steamboat  stege  coach  or  other  vehicle  for 
the  conveyance  of  goods  or  passengers,  or 
by  the  unfltnes,  negligence  or  carelessness  of 
their  servante  or  agente;  when  the  death 
of  any  person  is  caused  by  tlw  negligence 
or  carelessness  of  the  receiver  or  recovers 
or  other  p»wm  or  pnsons  In  charge  or  con- 
trol of  any  railroad,  their  servants  or  agente; 
and  the  liability  of  receivers  shall  extend 


to  cases  in  which  the  deatli  may  be  caused 
by  reason  of  the  bad  or  unsafe  condition  of 
the  railroad  or  machine  or  other  reason 
or  cause  by  which  an  action  may  be  Ivoi^bt 
for  damages  on  account  of  injuries,  the  same 
as  if  said  railroad  were  being  opmted  bj 
the  railroad  company.  When  the  death 
of  any  pers(m  Is  catised  bj  tbe  wrongful  act 
negligence^  unsMlfnTtiess  or  default  of  an- 
other. 

"Art  4695.  Character  of  Wtmgful  Act— 
The  wrongful  act  negligence*  carelessness, 
unsklllfulness  or  default  mentioned  in  the 
preceding  article,  must  be  of  such  a  charac- 
ter as  would,  if  death  had  not  ensued,  have 
entitled  the  party  Injured  to  maintain  an 
action  for  such  injury. 

"Art  4696.  Exemplary  (Damages.— When 
the  death  Is  caused  by  the  willful  act  or 
omission,  or  gross  negligence  of  the  defend- 
ant, ex«nplary  as  well  as  actual  damages 
may  be  reccovered.   Const  art  16,  |  26." 

Subsequent  articles  designate  the  surviv- 
ing husband,  wife,  children,  and  parente  as 
the  beneficiaries  of  the  stetnte,  a^d  prescribe 
who  may  bring  the  suit  and  authorize  a 
guardian  to  sue  in  behalf  of  his  wards.  The 
last  article  quoted,  relating  to  exemplary 
damages,  is  embodied  l{i  the  present  Consti- 
tution of  this  state;  and  It  is  contended  on 
behalf  of  appellant  that  whatever  may  be 
decided  as  to  the  right  to  recover  actual 
damages,  the  right  ttf  recover  exemplary 
damages,  under  the  constltntlonal  provision 
referred  to,  is  not  spbject  to  nor  controlled 
by  article  4606,  which  places  a  limltetion 
upon  the  right  to  recover  actual  damages. 
That  question  will  be  disposed  of  btfore 
entering  upon  a  discussion  of  tlie  main  ques- 
tion In  the  case.  The  substance  of  article 
4694,  creating  a  cause  of  action  for  Injuries 
resulting  in  death,  was  first  enacted  in  18G0; 
and,  as  it  was  limited  to  actual,  and  there- 
fore did  not  confer  the  right  to  recover  ex- 
emplary, damages,  the  purpose  of  the  con- 
stitutional provision  referred  to,  whidL  be- 
came operative  hi  1876,  was,  ^ubtles^  to 
supply  that  omission  and  to  permit,  not  only 
the  recovery  of  actual  damages,  but,  in  ad- 
dition thereto,  exemplary  damages,  when  the 
death  was  catised  by  the  willful  act  or  omls- 
^n  or  gross  negligence  of  the  defendant 

[1]  It  has  always  been  the  rule  of  the 
common  law  that  there  could  be  mo  recovery 
of  exai^>lary  damages  where  there  was  no 
recovery  of  actual  damages;  and  It  Is  not 
believed  that  the  constitutional  provision 
under  consideration  was  intended  to  reverse 
that  rule.  Such  was  the  ruling  of  this  court 
in  the  (nse  of  Bits  v.  City  of  Austin,  1  Tex. 
Civ.  App.  45S.  20  8.  W.  1029,  In  which  the 
same  point  now  under  consideration  was 
presented  and  decided  against  tbe  contention 
urged  by  appellant  in  this  case;  and  we  see 
no  reastm  to  depart  from  the  ruling  there 
made. 

[4]  This  brings  us  to  the  main  point  In 
this  case,  and  that  Involves  a  otmatructlon 
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of  article  4695,  which,  in  effect,  declaree 
that,  In  a  suit  of  this  kind,  no  recoTery  can 
be  had  unless  the  wrongful  act,  negligee, 
carelessness,  nnskillfnlness,  or  default  of  the 
defendant  Is  of  soch  character  that  the  de- 
ceased, If  death  bad  not  eusuedf  could  have 
recovered  damages  for  the  Injury  Inflicted. 
And  here  ia  where  the  pertinency  of  the 
NlckersoD  Case  beeomea  apparent  As  a  re- 
sult of  the  decision  made  by  our  Suprfflne 
Court  tD  that  case,  it  is  quite  clear  that  if 
Mrs.  Brown,  the  deceased  in  this  case,  had 
survived  the  murderous  assault  which  her 
husband  made  npon  her,  although,  by  rea- 
son of  that  assault,  she  might  have  obtained 
a  divorce,  she  could  not  have  maintained 
an  action  for  damages*  against  her  husband, 
the  defendant  in  this  case.  Like  most  of  the 
statutes  In  other  states,  our  statute,  creat- 
ing a  cause  of  action  for  injuries  resulting 
in  death,  is  a  substantial  copy  of  Lord 
Campbell's  Act,  which  was  adopted  by  the 
English  ParllaroenL  The  statutes  referred 
to  are  digested,  and  many  of  the  decisions 
constmbig  them  annotated  In  13  Cyc,  under 
the  title  "Djeath.*'  and  we  quote  from  page 
313  the  following:  "Under  Lord  Campbell's 
Act,  and  statutes  framed  thereon,  the  per- 
sonal representative  of  the  deceased  can  only 
maintain  an  action  where,  had  the  deceased 
survived,  he  himself  at  common  law  could 
have  maintained  such  action." 

Judge  Street,  In  section  82  of  bis  valuable 
treatise  on  Personal  Injuries  in  Texas,  In 
dealing  with  the  same  subject,  says:  "As 
liability  exists  under  the  statute  when,  and 
when  only,  it  would  have  existed  had  the 
injured  party  survived,  separate  treatment 
of  substantive  law  is  not  required  In  this 
connection,  as  it  will  be  found  elsewhere." 
Another  text-writer  deals  with  the  subject 
in  tfie  followlrig  language:  "An  essential  lim- 
itation upon  the  words  'wrongful  act,  neglect, 
or  defiitult'  is  created  by  the  provision  that 
they  must  be  such  as  would  have  entitled  the 
party  injured  to  maintain  an  action  there- 
for. This  provision  makes  it  a  condition  to 
the  maintenance  of  the  statutory  action  that 
an  action  might  have  been  maintained  by  the 
party  injured  for  the  bodily  injury.  The 
condition  has  reference,  of  course,  not  to  the 
loss  or  injury  sostained.by  him,  but  to  the 
circumstances  under  which  the  bodily  Injury 
arose,  and  to  the  nature  of  the  wrongful  act, 
neglect,  or  default;  and,  although  this  con- 
dition has  not  been  expressed  In  California, 
Idalio,  Kentucky,  North  Dakota,  South  Dako- 
ta, and  Utah,  no  case  has  been  found  in 
which  it  has  not  been  implied.  A  prelimi- 
nary question  arls^  therefore,  In  every  ac- 
tion for  death,  namely,  was  the  act,  neglect, 
or  default  complained  of  such  that  if  It  had 
almply -caused  bodily  injury,  without  causing 
death,  the  party  injured  might  have  main- 
tained an  action."  Tiltany,  Death  by  Wrong- 
ful Act,  f  63.  These  tats  are  well  sui^rted 
by  the  weight  of  judicial  dec^ons.  Thomp- 
son T.  Balhny  Oo.,  97  Tex.  690, 80  &  W.  990. 


1  Ann.  Cas.  231;  Southern  Bell  Tdephone  & 
Telegraph  Co.  v.  Cassin,  111  Ga.  67S.  36  S.  B. 
881,  60  L.  R.  A.  694 ;  Price  v.  Eallroad  Co., 
33  S.  C.  556,  i2  S.  E.  413,  26  Am.  St.  Bep. 
700;  Hill  V.  Pennsylvania  Ry.  Co.,  178  Pa. 
223,  35  Aa  997,  35  L.  R.  A.  196,  66  Am.  Sti 
Rep.  754;  Legg  v.  Britton,  64  Tt  652,  24 
Atl.  1016;  Hecht  v.  O.  &  M.  Ry.  Co.,  132 
Ind.  507,  32  N.  E.  302 ;  Llttlewood  v.  Mayor, 
89  N.  T.  24,  42  Am.  Rep.  271. 

In  the  Hecht  Case,  supra,  the  Supreme 
Court  of  Indiana  said:  "The  wording  of 
Lord  Campbell's  Act  and  the  statute  of  this 
state  differ  somewhat,  but  are  in  effect  the 
same.  The  purpose  of  each  was  to  give  to 
the  personal  representative  of  the  deceased  a 
right  of  action  If  the  deceased,  at  the  In- 
stant of  his  death,  would  bave  had  a  right 
of  action  for  the  same  act  or  omission.  Bach 
act  gives  a  right  of  action  to  the  personal 
representatives  of  tbe  deceased  for  the 
wrongful  act  only  in  cases  where  the  in- 
jured party  had  a  right  of  action  at  the  In- 
stant of  bis  death,  which  be  might  have 
maintained  If  he  had  survived."  In  that 
case  the  injured  party  had  recovered  and 
collected  a  judgment  for  the  injuries  which 
subsequently  resulted  in  bis  death,  and  that 
fact  was  held  to  bar  the  right  of  the  beneS- 
clarles  under  the  statute  to  maintain  an  ac- 
tion. 

In  the  Le^  Case,  supra,  it  appears  that 
the  Legislature  of  Vermont  had  enacted  a 
statute  by  which  a  suit  brought  for  personal 
lujurles  should  survive  the  death  of  tbe  in- 
jured party,  and  had  also  enacted  the  sub- 
stance of  Lord  Campbell's  Act;  and  it  was 
there  held  that,  as  the  injured  party  brought 
Suit,  which  was  prosecuted  to  judgment  after 
bis  death,  such  judgment  would  bar  tbe 
right  of  tbe  next  of  kin  to  malnta4n  an  ac- 
tion for  damages. 

In  the  Pennsylvania  and  Georgia  cases  cit- 
ed above,  and  in  the  Thompson  Case  in  97 
Tex.,  it  was  held  that,  where  the  deceased 
made  a  settlement  and  released  tbe  defendant, 
that  fact  would  bar  the  right  of  the  benefl- 
clarles  named  in  the  statute  to  maintain  au 
action. 

In  tbe  Hill  Case,  supra,  the  Supreme  Court 
of  Pennsylvania  quotes  from  Judge  Black- 
burn's opinion  In  Reed  v.  Great  Eastern  Ry. 
Co.,  R.  3  Q.  B.  665,  where  Lord  Campbell's 
Act  was  construed ;  and  It  was  held  that,  if 
the  deceased  had  released  tbe  defendant,  the 
next  of  kin  could  not  maintain  an  actloi£ 

In  reaching  the  same  conclusion  as  to  tbe 
effect  of  the  settlement  made  with,  and  a 
release  executed  by,  the  deceased,  our  own 
Supreme  Court  in  the  Thompson  Case,  after 
copying  our  statute  and  stating  that  it  em- 
bodied the  sulMtance  of  Lord  Campt)eU'8  Act 
and  citing  tbe  dedslona  above  referred  to, 
naed  this  language:  "The  decisions  rest  upon 
(1)  tbe  manifest  intention  of  the  L^islatnre 
to  provide  a  remedy  where,  by  common  law. 
none  existed,  and  not  to  make  the  wrongdoer 
poy^  twice  for  one  wrong ;  (2)  npon  tbe  ivo> 
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vision  of  tbe  statute  that  tbe  r^t  of  action 
exists  only  In  cases  wlier^  the  Injured  par- 
ty could  himadt  maintain  the  action  If  he 
were  living.  Of  this  last  groond  tbe  New 
Tork  Court  of  Appeals  In  Uttlewood  v. 
Major,  above  cited,  says:  'It  Is  a^ned,  and 
adjudications  snstain  Uie  ai^nment,  that  the 
condition  that  the  wrongfol  act,  etc^  must  be 
such  as  would  have  oititled  the  party  injured 
to  maintain  an  action  has  r^ra«nce  to  the 
drcnmstancee  of  the  injury  and  the  charac- 
ter of  the  act,  intending  tbe  question  of  con- 
tributory negligence,  etc  This  Is  undoubted- 
ly true,  and  such  la  the  purport  of  the  lan- 
guage. But  it  does  not  follow  that  it  ran 
have  no  further  ^ect,  and  that  It  cannot  be 
considered  for  the  purpose  of  determining 
whether  the  right  of  action  created  by  the 
statute  was  intended  to  be  given  in  cases 
where  the  deceased  had  in  his  lifetime  ac- 
tually recovered  damages  for  the  Injury,  or 
only  In  cases  where  he  could  have  recovered 
them  bad  he  lived,  but  had  not  done  so.'  The 
argument  Is  sound,  and  the  conclusion  Is  sup- 
ported by  the  following  portion  of  Lord 
Campbell's  Act:  'Whereas  no  action  at  law 
is  now  maintainable  against  tbe  person  who, 
by  his  wrongful  act,  negligence,  or  default 
may  have  caused  the  death  of  another  per- 
son, and  It  oftentimes  is  right  and  expedient 
that  the  wrongdoer  In  such  cases  should  be 
answerable  in  damages  for  the  injury  so 
caused  by  blm,'  etc.  From  this  language  It 
appears  that  the  purpose  of  the  original  act 
was  to  give  to  the  i>ersons  named  compensa- 
tion for  the  death  to  remedy  the  wrong  suf- 
fered by  the  defect  of  the  common  law.  Tbe 
language,  'and  the  act,  negligence,  or  default 
Is  such  as  would,  if  death  had  not  ensued, 
bave  entitled  tbe  party  injured  to  main- 
tain an  action  for  such  Injury,'  found  in 
our  first  act,  renders  It  practically  certain 
that  the  purpose  of  the  Legislature  was  to 
furnish  a  remedy  for  the  injury  caused 
by  tbe  death  to  those  dependoit  upon  the 
deceased  by  giving  to  them  an  action  in 
lieu  of  that  which  he  might  bave  main- 
tained, but  did  not  assert,  but  not  to  pro- 
vide double  compensation  for  one  wrong. 
This  action  depends  upon  the  same  facts 
(with  the  additional  fact  of  death)  as  did 
the  action  of  the  Injured  party,  and  was 
subject  to  the  same  defenses  of  contribu- 
tory negligence,  assumed  risk,  or  that  the  In- 
Jury  resulted  from  the  negligence  of  a  fellow 
servant,  etc.;  tbe  principal  difference  be- 
tween the  two  actiona  being  in  the  measure 
of  recovery.  The  right  of  action  given  to 
the  injured  person  does  not,  in  the  event  of 
his  death,  survive  under  oar  statutes;  but 
an  action  the  dependwt  relatives  named 
is  substitated  for  that  whldt  was  lost  by  the 
death."  It  will  be  observed  that  the  court 
there  states  that  the  dedskms  therein  dted 
rest,  In  part,  *iipon  the  provteion  of  the  stat- 
ute that  the  right  of  action  exists  only  in 
caaes  wher^  the  Injured  party  could  him- 


self maintain  the  action  If  be  were  living." 
It  Is  also,  In  effect,  tbete  stated  that  any  de- 
fense that  would  be  available  as  against  the 
deceased  would  defeat  a  suit  brought  by  the 
beneficiaries  mentioned  in  the  statate^  and 
tbe  defenses  ct  contributory  ne^igence,  as- 
sumed risk,  and  tdUm  s^ant  are  apedflcal- 
iy  designated. 

Counsel  for  appellant  concedes  in  hla  brief 
that  contributory  ne^igence  and  assnmed  risk 
are  available  as  a  defOiae,  because  be  says 
tbat  these  are  to  be  Imputed  by  relation  to 
the  beneficiaries  designated  In  tbe  statute, 
and  are  materially  different  from  tbe  mere 
fact  that  the  deceased  was  tbe  wife  of  the 
defendant,  which  was,  mervSy  a  status.  But 
wl»t  about  the  defense  of  fellow  servant? 
A  bralKman  on  the  rear  end  ot  a  long  train, 
and  the  engines  in  control  of  the  mglne  In 
front,  are  fellow  servants,  and  diat  relation 
constitntes  a  status;  and  yet  In  Bailway 
Co.  V.  Berry,  67  Tei.  238,  5  8.  W.  817,  It 
was  decided  by  our  Supreme  Court  that,  on 
account  of  sucdi  relationship,  the  surviving 
wife  and  chlldr^  could  not  maintain  an  ac- 
tion against  the  railroad  company  for  in- 
juries which  resulted  In  the  death  of  Berry, 
the  brakeman,  that  were  caused  by  the  neg- 
ligence of  the  engineer,  unless  it  was  shown 
tbat  tbe  defendant  failed  to  exercise  proper 
care  when  it  employed  the  engineer. 

It  eeems  to  be  contended  in  appellant's 
brief  that  the  words,  In  article  4685,  "of  such 
a  cliaracter"  must  be  construed  as  descriptive 
of  the  act  or  acts  of  tbe  defendant  In  and 
of  themselves  and  separate  and  apart  from 
the  surrounding  circumstancea  The  authori- 
ties, the  context  of  the  entire  statute,  and 
tbe  admission  in  appellant's  brief  tbat  con- 
tributory negligence  and  assumed  risk  are 
available  as  a  defense  show  that  such  con- 
struction is  not  sound.  The  authorities  show 
tbat  tbe  reasonable  and  sound  ctmstruction 
to  be  placed  upon  that  article  Is  that  it  was 
the  intention  of  the  Legislature  to  declare 
that,  unless  the  deceased  could,  at  the  time 
of  his  death,  have  maintained  an  action  for 
the  injury,  Buch  right  of  acUon  should  not 
exist  in  favor  of  the  beneficiaries  mentioned 
in  tbe  statute  It  is  fair  to  assume  that; 
when  this  statute  yras  enacted,  the  Legisla- 
ture knew  that  there  were  different  classes 
or  kinds  of  wrongful  acts,  negligence,  etc, 
and  that  the  claaslflcations  depended,  in 
part  at  least,  upon  surronndlng  drcunutonc- 
es,  and  also  tbat  In  some  clasaes  the  Injured 
party  could  maintain  an  action,  while  in  oth- 
ers he  could  not ;  and,  no  doubt,  the  words 
"of  such  a  character"  were  used  In  that 
sense.  Take,  for  instance,  the  defmse  of 
contributory  negllgttioe  which,  as  a  general 
rule,  constituted  an  absolute  defase  «t  com- 
mon law  at  the  time  this  statute  was  otact* 
ed ;  but  there  ms  a  dass  of  cases  suflldent- 
ly  Indicated  t^^  the  words  '^IseovNed  pwU," 
in  which  contributory  negUgenoe  was  not  a 
defense    Or  take  the  case  at  bar,  which 
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shows  an  usanlt  Iqr  a  man  hikhi  a  woman. 
Ordinarllr  Kidx  wrongful  conduct  gives  rise 
to  a  eanae  of  actUm  In  faror  ot  the  woman. 
Bnt  there  la  a  clan  of  ca^es  In  which  no 
such  reanlt  fidlowi^  namely,  when  one  epooBe 
makes  an  assault  upon  the  other;  and,  as 
this  case  belongs  to  that  clasa,  Um  assanlt 
Is,  In  a  legal  soun,  charactolced  by  the  fact 
that  the  woman  upon  whom  it  was  made  was 
the  wifa  of  the  deftedant  who  made  It 

Recurring  to  the  Thompson  Case,  It  will 
be  noted  that  the  court  states  that  It  was  the 
puxpoae  of  the  statute  to  give  to  those  de- 
pendent upon  the  deceased  an  action  in  lieu 
of  that  which  he  might  have,  but  did  not 
a8B»t ;  and  In  another  idace  it  Is  stated  Hiat 
the  right  of  action  is  glTen  as  a  substitnte 
for  that  vrbSeh  was  lost  by  the  death  of  the 
Injured  party.  In  the  case  at  bar  the  de- 
ceased nerer  had  any  cause  of  action,  as  Is 
shown  by  the  Nlckwsoa  Case,  and  therefore 
thla  case  is  not  within  the  purview  of  the 
statute  which  creates  the  cause  of  action. 
Substitution  necessarily  Implies  the  pre-ex- 
Isteoce  of  something  for  which  the  other 
thing  is  substituted.  It  to  impossible  to  sob- 
stitnte  something  for  nothing. 

While  the  cases  we  hare  reviewed  and  the 
case  In  hand  lurolve  different  facts  In  detail, 
they  all  Involve  a  construction  of  the  same 
statute;  and  If,  as  held  In  the  cases  re- 
tired to.  it  was  the  legislative  intention  that 
DO  cause  of  action  should  exist,  if  none  ex- 
isted in  favor  of  the  injured  party  at  the 
time  of  his  death,  then  this  suit  cannot  be 
maintained,  because  Mrs.  Brown,  the  Injured 
party,  had  no  cause  of  action  at  the  time  of 
her  death,  nor  at  any  other  time.  Nor  Is  It 
material  that  Mrs.  Brown  was  free  from 
fault  It  Is  the  fact  that  she  had  no  cause 
of  action,  and  not  the  reason  or  rule  of  law 
that  establishee  that  fact,  which  defeats  the 
right  to  maintain  this  suit  She  was  no  less 
at  fault  than  many  employes  who  are  in- 
jured by  the  negligence  of  a  fellow  servant 
Then  why  should  not  the  same  rule  apply  to 
both  classes  of  cases?  It  Is  no  answer  to 
say  that  the  fflnploy^  is  not  compelled  to  re- 
main in  the  service,  because,^  In  some  cases, 
he  Is  obliged  by  contract  to  do  so ;  and  In  no 
case  is  he  in  fault  by  doing  so,  if  he  had  no 
reason  to  apprehend  negligence  on  the  part 
of  his  fellow  servant  We  can  see  no  dis- 
tinction in  principle  between  the  two  classes 
of  cases. 

[S]  If  the  facts  stated  in  the  plaintiff's  pe- 
tition are  true,  the  affirmance  of  the  Judg- 
ment of  the  court  below  may  result  In  great 
hardship  to  his  wards;  and  If  this  court 
possessed  the  power  to  make  law,  and  was 
not  restrained  by  existing  laws.  It  would  not 
herttate  to  do  what  It  conceived  to  be  proper 
to  prevent  such  hardship ;  but  as  was  said  by 
Chief  Justice  Stayton  In  Turner  v.  Gross  ft 
Eddy.  83  Tex.  224,  18  S.  W.  579,  15  U  B, 
A.  262:  "It  is  the  duty  of  a  court  to  admin- 


Istw  the  law  aa  it  la  written,  and  not  to 
make  the  lawj  and  however  harsh  a  statute 
may  seem  to  be,  or  whatever  may  seun  to  be 
its  omissions,  courts  cannot  on  such  consld- 
erations  by  constmctirai  restrain  its  opera- 
tic or  make  it  apply  to  cases  to  which  It 
does  not  apply,  wttlmnt  assuming  functions 
tliat  pertain  solely  to  the  legislative  d^Mtrt- 
moit  of  the  gorwnment" 

Our  conclusion  Is  that  the  trial  court  ren- 
dered the  proper  Judgment,  and  therefore  its 
judgment  is  affirmed. 

Affirmed. 


TEXAS  GO.  V.  STRANOa 

(Court  of  Civil  Appeals  of  Texas.  Dallas. 
Feb.  15,  1913.) 

1. -  Appkal  and  Bbrob  CI  766*)  —  AssioR- 
HKNia  or  EhmoB— Compliance  with  Bdlbs. 

Consideration  will  not  be  denied  assiga- 
ments  of  error  as  not  complyii^  with  Court  ot 
CivU  Appeals  roles  24.  25  S.  W.  xU),  for 
preparation  of  briefs:  the  brief  having  been 
prepared  prior  to  publication  of  aoy  judicial 
construction  of  the  rules,  and,  while  not  in 
strict  compliance  with  them,  there  having  been 
an  earnest  endeavor  to  CMUply  with  them,  and 
their  spirit  having  been  met 

[Ed.  Nota— For  other  casest  see  Appeal  and 
Error,  Cent  Dig.  |  8101;  Dec  Dig.  1  760.*] 

2.  EVIDKNCK    (I    213*)  —  MiOOTlATIONS  FOB 
COMPHOHISE. 

Evidence  of  nefrotiatioos  In  an  endeavor 
to  secure  a  compromise  of  claimed  dama^  Is 
not  admissible  in  an  action  on  fbe  cUdm;  tlie 
negotiations  having  failed. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  U  745-761.  768 ;  Dec.  Dig.  {  218.*] 

3.  Damages  (8  171*)  —  Fecdniabt  Condi- 
tions—Pebsonal  IHJUBIES. 

As  parading  plalntiS*s  financial  condition, 
evidence,  la  an  action  for  personal  injuries, 

that  he  has  to  work  is  improper. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  i  498;  Dec.  Dig.  S  171.*] 

4.  Witnesses  ({  888*)— Ihpxaohmkiit— Ool- 

LATEBAL  ISStrS. 

Testimony,  in  an  action  fOr  personal  In* 

jury,  as  to  an  agent  ot  defendant  telling  plain- 
tiff after  the  accident  not  to  worry  about  his 
job,  that  it  was  not  his  fault,  and  that  defend- 
ant would  take  care  of  him,  is  as  to  a  collater- 
al issn^  and  tiierefore  not  snhject  to  Impeach- 
ment 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  S  1224;  Dec  Dig.  |  888.*] 

5.  Evidence  ({  243*)— Statement  or  Aqent 
ArncB  Event. 

Statement  of  defendant's  agent  subsequent 
to  plaiotUTs  injury,  and  not  while  the  transac- 
tion was  pending,  that  plaintiff  should  not  wor- 
ry about  his  job,  that  it  was  not  his  fault  sod 
defendant  would  take  care  of  him,  was  a  mere 
opinion,  not  admissible  against  defendant  in  an 
action  for  the  injury. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  908-015;  Dec  Dig.  {  243.*] 

6.  Trial  Ct  ^0*)— Instbuctiomb— JteoUBSTS 

MOBB  SPECinC  THAN  INSTBUCTIONB  OlVEN. 
A  requested  charge  in  a  servant's  action 
for  injury,  applying  the  law  of  contributory 
negligence  or  assumption  of  risk  to  the  fMts 
Id  a  B[»ecific  and  pointed  way,  which  called  tiie 
attention  of  the  jury  to  the  particular  defense. 
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ihonld  1m  giren,  tlioiisli  ooart  charged  on 
ftuch  isane;  it  not  having  grooped  the  Cacts 
and  applied  the  law  thereto  as  fully  aa  present- 
ed in  the  reqaested  special  charge. 

[Ed.  Note.— For  other  casea,  see  Trial,  Cent. 
Dig.  K  661~«58;  Dec.  Dig.  |  260.*] 

7.  KUaras  aivd  Sutaht  n  185^  —  Sais 
Puck  to  Work— Soatfolini— NomnixoA.- 

BLI  DUTT. 

The  duty  of  a  master  to  furnish  a  servant 
a  reasonably  sate  scaffold  on  vhich  to  work  is 
not  a  delegable  dnty. 

TEd.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  U  419-428;  Dec  Dig;  I 
186.*]  ' 

Appeal  from  District  Gonrt,  Dallu  Comi- 
ty; B.  B.  Hose,  Judge. 

Action  by  D.  W.  Strange  against  tbe  Texas 
Company.  Judgment  for  plaintiff;  defend- 
ant appeals.   Reversed  and  remanded. 

A.  L.  Beaty  and  Robt  A.  John,  botih  of 
Houston,  and  Allen  ft  Flanary,  of  Dallas, 
for  appellant  Chas.  V.  Glint  and  Chilton  ft 
Chilton,  all  of  Dallas,  tor  amwllee. 

RAINEY,  C  J.  Thla  suit  was  brought  by 
appellee  against  appellant  to  recover  dam- 
ages for  personal  injuries  occasioned  by  the 
giving  way  of  a  scaffold  erected  for  him  to 
stand  upon  in  lajring  brick  upon  a  wall  being 
erected  in  the  constructioD  of  a  building  for 
appellant  T^ls  Is  the  second  appeal  of  this 
case;  the  former  appeal  being  reported  In 
132  S.  W.  370,  to  which  reference  U  made 
for  a  foller  statement  of  the  nature  of  the 
case. 

[1]  Objection  is  made  by  appellee  to  the 
consideration  of  the  assignments  presented 
in  appellant's  briefs,  because  they  do  not 
comply  with  rules  Nos.  24  and  25  for  the 
preparation  of  briefs  in  the  Courts  of  Civil 
Appeals  (142  S.  W.  zU).  While  the  brief  is 
not  In  strict  compliance  with  said  rules,  there 
appears  to  have  been  an  earnest  endeavor  to 
comply  with  the  same.  The  assignments 
appear  to  be  copies  of  tbe  differmt  grounds 
presented  in  the  motion  for  a  new  trial,  and 
reference  Is  made.  In  connection  with  each 
assignment  to  the  page  of  the  transcript 
where  the  motion  for  a  trial  la  to  be  found. 
The  spirit  of  the  rales  have  been  met  if  aot 
the  letter  thereof.  When  the  briefs  were  pre* 
pared,  there  had  been  no  construction  of 
said  roles  published  by  any  of  our  courts; 
and  it  would  be  a  hardship  to  not  consider 
tbfl  assignments  when,  under  the  circum- 
stances, counsel  had  endeavored  to  comply 
with  them.  The  objection  is  overruled,  and 
the  assignments  will  be  considered. 

[2]  Tbe  first  assignment  of  error  relates 
to  the  following  proceedhig  in  the  trial  of  the 
cause,  viz.:  "Plaintiff  was  asked  by  bis 
counsel,  'Was  there  any  effort  ever  made  to 
secure  a  release  from  yoaf  To  which  ques- 
tion tbe  defendant  then  and  there  objected, 
because  irrelevant  Immaterial,  and  Incom- 
petoit  Said  objection  was  by  the  court 
OTeirnled,  and  defendant  took  its  exertion. 


Plaintiff  was  tberenpon  asked  by  counsel  the 
same  question,  to  which  the  plaintiff  replied, 
'Did  they  try  to  get  a  release  from  me?*  and 
to  which  bis  counsel  answered.  Tea,*  and  to 
whldi  the  plaintiff  thereupon  said.  Tea,  sir.' 
Whereupon  the  defendant  Interposed  the  fur- 
ther objection  that  if  there  was  any  effort 
of  that  kind  it  would  be  an  effort  to  com- 
promise and  settle  the  case,  and  all  negotia- 
tions with  reference  to  a  compromise,  and  to 
escape  litigation,  you  might  say,  is  protect- 
ed; It  is  privileged;  and  It  becomes  Imma- 
terial and  irrelevant  and  incompetrat  upon 
the  trial  of  the  main  suit;  and  thereupon  the 
defendant  moved,  for  these  reasons,  to  strike 
out  the  answer  of  the  plaintiff,  to  the  effect 
that  such  an  effort  to  secure  a  release  from 
him  had  been  made,  which  motion  was  by 
the  court  overruled,  and  to  which  the  defend- 
ant then  and  there  took  its  exception.  Wber^ 
upon  plaintiff  was  again  asked  by  bis  coun- 
sel, 'When  did  they  make  the  first  effort  to 
secure  a  release  from  you?*  to  which  question 
objections  were  made  by  the  defendant  on 
the  same  grounds  as  theretofore  made,  and 
whereapon  It  was  agreed  by  the  court  that 
It  might  be  understood  that  the  def^dant 
objected  from  tbe  Inception  of  this  question 
down  to  the  end  of  It  concerning  the  matter 
of  release,  for  the  reasons  indicated,  and  that 
it  would  not  be  necessary  for  the  defendant 
to  object  to  each  one  of  tbe  questions. 
Whereupon  plaintiff  was  again  asked  by  his 
counsel,  'When  did  they  first  approach  yon 
about  a  release?*  and  to  which  the  plaintiff 
replied;  'If  I  am  not  mistaken,  Judge,  on 
the  time.  It  was  in  January,  1908.'  And 
thereupon  plaintiff  was  fnrtber  asked  by  his 
counsel:  'Well,  did  they  at  any  other  time?" 
and  to  which  the  plaintiff  replied:  'Yes,  sir; 
and  in  June,  about  tbe  17th  day  of  June^ 
1908.'  Thereupon  plaintiff  was  asked  by  bis 
counsel,  'Who  was  It  that  approached  you 
about  securing  a  releaser  to  which  he  an- 
swered: 'Mr.  Dodge,  the  superintendent' 
Plaintiff  was  then  asked,  'Mr.  Dodge  was 
superintendent?'  to  which  he  replied:  'Yes. 
sir;  the  first  time.'  Plaintiff  was  then  asked 
by  his  counsel,  'He  was  the  superintendent 
of  tbat  whole  plant?'  to  which  he  replied: 
'Tes,  sir.  He  asked  me  to  sign  a  release,  and 
I  refused  to  do  so.  I  told  him  we  would  go 
down  and  see  my  attorney.  He  says,  "Oh, 
you  have  got  an  attorney  In  the  matter."  I 
said,  "I  have  counseled  with  one  in  regard 
to  the  matter."  *  Whereupon  plaintiff  was 
asked :  'What  did  Mr.  Dodge  say  about  your 
injury,  and  what  did  Mr.  Dodge  say  about 
tbe  release?*  to  which  tbe  ohJectl<m  was 
made,  ta  addition  to  tbe  other  objections, 
that  this  was  a  dedazatlon  made  tb» 
agent  long  after  tbe  Injnry,  which  ohJecUon 
was  overruled,  and  dtfendant  took  its  exc^ 
tion,  and  tdalntlfl  was  dlraeted  to  proceed 
with  bis  testimony,  whereupon  be  testified: 
'He  asked  me  to  sign  it,  and  I  told  bira  I 
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wooUt  not.  He  says:  "Well,  t3ie  company 
has  been  good  to  ^oa;  tbey  have  been  caxr^ 

Ids  you  quite  a  wbUe."  I  says:  "Yes.  sir; 
tlie  company  has  been  carrying  me  quite  a 
vblle,  but  look  what  the  conqnny  has  dcme 
to  me."  *  TO  which  the  d^ttidant  ttien  and 
there  objected,  because  the  dedaratlonB  of 
plaintiff  were  aetf-flerring,  which  objectlim 
was  by  tb»  court  oTerruled,  and  dtfendant 
took  Its  ezoeptton,  and  the  plalutlff  proceeded 
to  testify:  'He  says,  "Yon  don't  want  to  be  a 
damned  hog  about  it?"  *  To  ^Ich  flie  plain- 
tiff says  he  rolled:  ^''No;  I  dont  want  to 
be  a  bog,  but  I  don't  think  it  would  be  folr 
to  do  it"  I  said,  "I  don't  want  to  do  It" ' 
And  the  plaintiff  then  testified  with  respect 
to  the  second  time;  and  he  testifled  that 
the  ^ort  to  secure  the  release  the  second 
time  was  in  the  office  of  the  company.  He 
said:  *I  would  go  out  there  to  get  my  money; 
that  Is  where  they  would  pay  me,  and  pay 
days  was  lat  and  15th,  but  they  would  make 
It  3d  and  17th,  two  days  orer;*  and  tbere- 
uiMn  the  defendant  stated,  ttaroagh  its  coun- 
sel: 'Now,  your  honor,  understand  to  tills 
second  conversation  we  have  the  same  ob- 
jection and  same  exception  for  the  same  rea- 
sons.' To  which  the  court  replied,  *¥es,  sir.* 
And  thereupon  plaintiff  was  directed  by  his 
counsel  to  'go  ahead.'  Whereupon  plaintiff 
testifled:  'Well,  I  went  out  there  and  went 
to  the  window  where  I  got  my  money,  and 
tbey  said:  "We  will  be  ready  for  you  di- 
rectly." They  were  in  the  back  room ;  the 
lady  went  and  told  them  I  was  there;  they 
said  they  would  be  ready  in  a  minute;  they 
were  back  In  there.  After  a  while  one  of 
them  came  to  the  door  and  said :  "Have  a  seat 
Mr.  Strange."  I  sat  down  out  there  on  the 
stairway;  I  sat  down  there,  and  one  of  them 
came  to  the  door  directly  and  said,  "Come 
back  here  In  this  room."  Tliey  opened  the 
door  and  I  went  In,  and  there  was  two  men 
in  there,  and  when  I  went  In  they  shut  the 
door  and  put  what  they  call  the  night  lock 
on.  It  lo(dted  the  door,  and  had  me  ba<& 
there  with  those  two  men,  and  one  of  them 
said:  "Mr  Strange,  we  have  a  little  docn- 
□lent  here  we  want  yon  to  dgn."  I  said: 
"What  Is  It,  in  the  form  of  a  release?" 
"Well,  I  reckon  you  might  say  It  was ;  yes." 
I  said:  "Well,  I  won't  sign  it"  He  says: 
"But  you  don't  know  whether  you  will  or 
not;  read  It  and  see  whether  you  will  or  not" 
I  Bald,  "Ail  right"  I  read  It  over  and  jnst 
laid  it  back  on  the  table  and  said,  "I  won't 
sign  it,"  and  he  said,  "Well,  w^  have  got  some 
money  here  for  you  If  you  will  sign  It"  Had 
something  an  envelope ;  sounded  like  gold. 
They  said,  "We  have  got  some  money."  Well, 
the  release  said.  "For  ten  dollars  I  hereby 
release  the  Texas  Company  for  all  damages 
that  have  occurred,"  and  so  on;  that  was 
the  substance  of  it  Well,  I  saw  for  the  con- 
sideration of  |10  I  released  the  Texas  Com- 
pany if  I  signed  that,  and  I  wouldn't  sign  It 
They  aald:   "Why  not?  CUve  a  reason."  I 


just  Bet  my  cmtdt  out  Ota  way,  and  t  saya: 
"Ton  see  what  you  haTO  put  me  <»i;  the  Tex- 
as Gompany  has  pat  me  <ni  cmtdieB."  I 
says:  "For  me  to  torn  you  loose  from  any 
help  to  live,  me  and  my  family."'  Where- 
wpon  counsel  for  tlie  defendant  said,  'Now'— 
and  plaintiff  said,  'Excuse  m^  I  will  take 
tliat  back,'  and  the  plaintiff  thereupon  pro- 
ceeded: '"For  me  to  live;  I  cannot  sign  it ; 
I  wont  sign  it;  and  I  want  yon  to  let  me 
01^  of  here"— and  they  nnloclrad  the  door.' 
And  Uierenpon  plaintiff  was  asked  liy  his 
counsel :  *W^  did  you  get  any  more  money 
after  by  grace?*  and  plaintiff  replied:  'No, 
sir ;  they  did  not  pay  me  that ;  that  was  the 
payment  they  didn't  pay  me.'  To  all  of 
which  testimony  the  defendant  then  and  there 
duly  objected,  which  objections  were  by  the 
court  ovraruled,  and  the  said  testimony  ad- 
mitted in  evidence  before  the  Jury  trying  the 
same,  and  the  exceptions  of  defendant  there- 
to  duly  taken,  as  will  more  fully  appear  by 
defendant's  bill  of  exception  No.  1." 

The  <^Jectlons  to  this  testimony  should 
have  been  sustained.  It  shows  an  endeavor 
to  secure  a  conq;>romlse  of  the  damages  claim- 
ed. The  courts  have  uniformly  held  that  of- 
fers of  compromise  and  peaceful  propositions 
to  eettle  pecuniary  dlfleroaces  between  par- 
ties are  encouraged  by  the  law,  and  when  such 
efforts  fail  of  consummation  the  negotiations 
cannot  be  inquired  into  in  the  litigation  of 
the  controvo^y.  Oreenleaf  on  Ev.  |  192; 
Railway  Co.  v.  Ragsdale,  67  Tex.  24,  2  S.  W. 
615;  Railway  Co.  v.  Kera,  100  S.  W.  971; 
Darby  v.  Roberts,  3  Tex.  Civ.  App.  427,  22  a 
W.  629.  Numerous  other  authorities  might 
be  cited,  but  these  will  suffice. 

In  Railway  Co.  v.  Eem,  supra,  in  passing 
upon  the  admission  In  evidence  of  a  letter, 
this  court  said:  "This  policy  of  the  law  fa- 
vors such  settlements  and  protects  negotia- 
tions made  in  good  faith  for  that  purpose. 
It  Is  true  the  letter  does  not  expressly  pro- 
pose a  compromise  and  settlement  of  the 
claim,  but  such,  we  think.  Is  the  clear  im- 
port and  siguiflcance  of  its  words;  and.  If 
this  interpretation  1b  correct,  It  vras  clearly 
inadmissible  upon  clearly  established  legal 
principles." 

[31  The  second  assignment  of  error  com- 
plains of  the  admission,  over  objections,  of 
certain  questions  of  counsel  and  answers  of 
plaintiff,  as  follows:  "Why  do  you  work?" 
To  which  the  plaintiff  answered:  "Because 
I  have  to."  To  which  the  defendant  object- 
ed, and  the  objection  was  by  the  court  over- 
ruled, and  the  defendant  took  its  exception, 
and  thereupon  plaintiff  was  again  asked  by 
bis  counsel:  "Yes;  if  it  gives  you  pain,  why 
do  yon  work?"  To  which  the  plaintiff  re- 
plied :  "I  have  ta"  To  which  testimony  the 
defendant  objected,  because  the  plaintiff's 
financial  condition  cannot  be  an  Issue,  and 
this  testimony  would  only  go  to  facts  tend- 
,  Ing  to  show  his  financial  condition,  and  tend- 
ing to  show  fals  poverty,  which  objections 
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were  by  the  court  OTemiled,  and  the  plain- 
tiff was  again  asked  by  his  counsel;  "Why, 
then,  did  you  make  an  effort  to  work,  which 
gave  you  pain ;  why  did  you  work?"  To 
which  the  plaintiff  replied:  "Well,  as  I  stat- 
ed at  first,  because  I  hare  to;  I  have  no  oth- 
er means  of  Urlng.  I  have  a  family  to  sup- 
port, and  I  hare  no  other  means."  And 
thereupon  the  defendant  took  Its  exception 
to  this  testimony,  and  moved  the  court  to 
strike  it  out,  upon  which  motion  the  court 
struck  out  from  the  Jury  the  plalntifTs  neces- 
sity, condition,  and  that  he  had  a  family  to 
support,  but  left  in  the  testimony  that  he  liad 
to  work,  to  all  of  which  the  defendant  then 
and  there  took  Its  exception,  as  will  more 
fully  appear  by  bill  of  exception  Na  8. 

The  appellant  submits  that  this  was  an 
"immaterial  inquiry,  and  evidence  showing, 
or  tending  to  show,  his  Impoverished  condi- 
tion is  injurious."  This  was  Improper  evi- 
dence, as  It  was  parading  before  the  Jury 
plaintiff's  financial  condition,  and  is  ob- 
jectionable; bnt  this  standing  alone  might 
not  be  saffident  to  reverse  the  case.  How- 
ever, as  it  will  be  reversed  on  other  grounds, 
we  call  attention  to  It  that  It  may  not  be 
repeated  on  another  trial. 

[4,  f  ]  The  third  and  fourth  assignments 
will  be  considered  together.  Ttte  third  com- 
plains of  the  admission  of  the  answer  of 
F.  P.  Dodge  to  the  twelfth  interrogatory  pro- 
ponnded  by  plaintiff,  to  the  effect  if  he  did 
not  say  to  plaintiff  at  his  hoose,  after  the 
injury:  "Yon  need  not  worry  about  your 
Job.  The  company  is  to  blame  for  your  in- 
Joiy,  and  they  will  take  care  of  you."  To 
which  he  answered,  In  ^ect,  in  tbe  native. 
Tbia  was  objected  to,  on  the  ground  that  It 
was  an  admission  against  the  interest  of  tbe 
defendant.  It  not  being  within  the  scope  of 
Dodge's  anthority.  and,  U  offered  for  the 
purpose  ct  impeachinir  the  witness,  It  was  a 
collateral  iasae.  The  fourth  relates  to  the 
admlaalon  of-  plaintiff's  atatonent  while  on 
the  witness  stand,  when  testifying  about 
Dodge  trying  to  get  from  him  a  reloHe,  and 
to  bis  stating  it  was  the  fault  of  the  defend- 
ant, which  testimony  was  that  Do^  stated 
to  him:  ''Don't  worry  about  the  Job.  It 
was  our  fault  that  yoo  got  but,  ai^  we  will 
take  care  ot  him;  don't  yon  never  worry 
aboot  our  taking  care  of  him."  Dodge,  at 
tbe  time,  addressed  himself  to  plolntUTs 
daughter,  who  came  in  about  that  tlm&  Tlie 
objectbm,  In  substance,  was  that  It  was  a 
collateral  Issue  upon  wbidi  the  witness  could 
not  be  Impeached,  and  not  made  wltbln  the 
scope  of  his  authority  and  Inadmissible. 

The  testimony  was  collateral  to  tbe  main 
Issu^  and  was  not  subject  to  Impeachment 
Elrlc  V.  State,  48  Tex.  Gr.  R.  024,  89  S.  W. 
lOeT;  Power  Co.  v.  Forwood  (Ky.)  118  S.  W. 
112.  Tbe  statement  of  Dodge,  being  subse- 
quent to  tbe  injury  and  not  while  the  trans- 
actloa  was  pending,  and  a  mere  opinion,  was 


not  binding  on  the  appellant,  therefore  il- 
legal, and  should  not  have  been  admitted. 
Railway  Co.  v.  Sherwood  Thompson  ft  Co., 
84  Tex.  125,  19  9.  W.  460,  IT  L.  R.  A.  643: 
City  of  Austin  v.  Forbls,  99  Tex.  234,  89  S. 
W.  405. 

[6)  The  court  refused  special  charge  No.  3, 
asked  by  the  appellant,  which  is  assigned  as 
error,  which  (diarge  reads:  "You  are  In- 
strocted  that,  if  yon  believe  from  the  evi- 
dence that  the  scaffold  in  question  was  de- 
fective, and  that  the  plaintiff  had  knowledge 
thereof,  and  that  It  was  dangerous  for  plain- 
tiff to  continue  to  work  thereon,  and  plain- 
tiff had  knowledge  of  said  danger,  and,  al- 
though yon  further  believe  from  said  evi- 
dence that  plaintiff  called  tor  a  carpenter 
to  repair  said  defect,  and  that  before  It  could 
be  repaired  or  strengthened  the  scaffold  fell, 
yet,  nevertheless,  if  yon  believe  that  plaintiff 
had  time  to  and  could  have  avoided  said 
danger  by  getting  off  said  scaffold,  and  that 
an  ordinarily  prudent  man  in  the  exercise  of 
ordinary  care  would  not  have  remained  there- 
on, you  must  find  a  verdict  tot  the  defend- 
ant" 

In  view  of  the  evidence  this  charge  should 
have  been  given.  It  applies  tbe  law  to  tbe 
facts  In  a  specific  and  pointed  way,  which 
called  the  attention  of  the  Jury  to  this  par- 
ticular defense.  The  court  charged  on  this 
Issue,  but  did  not  group  the  facts  and  apply 
the  law  thereto  as  fully  as  presented  in  tbe 
special  charge.  Railway  Go.  v.  HcGlamory, 
89  Tex.  636;  35  S.  W.  10S& 

[71  Appellant  insists  that  we  erred  In  our 
opinion  on  the  former  appeal  In  holding,  and 
have  presented  quite  an  array  of  aatborttles 
to  support  their  contention,  that  the  doty  of 
tbe  app^ant  In  furnishing  appellee  a  safe 
scaffold  on  which  to  work  was  delegable; 
and  having  bad  tbe  same  bnllt  by  other  em- 
ploy^  who  wwe  fellow  servants,  appelant 
is  not  liable.  We  have  carefully  reocsisldered 
the  proposition  that  the  evidence  warrants 
tbe  Jury's  verdict  that  It  was  the  duty  of 
appellant  to  famish  the  appellee  a  reason- 
ably safe  scaffold  on  whidi  to  work,  which 
du^  was  nondel^bl^  and  adhoe  to  our 
former  oplnloi.  The  duly  being  mmdelega- 
ble,  the  charges  requested,  relating  to  the 
doctrine  of  fellow  servants,  do  not  apply. 

For  tbe  reasons  stated,  the  Jndgnmt  Is  re- 
versed and  caose  lanandsd. 


CARUTHERS  v.  LINE  et  aL 
(Court  of  CItU  Appeals  of  Texas.  Aaitln. 
Feb.  19,  1913.) 

1.  VXMUX  (8  22*)— JOIKDBB  OF  Pa^TIXB— RxSI- 
DBNCE— ASSJQNUENTS  OF  CLAIU. 

Plaintiff  purchased  a  claim  of  9192.60 
against  defendant  C,  guaranteed  by  the  assign- 
or for  fl50,  and  sued  both  C.  and  the  assignor 
thereof  in  tbe  county  of  the  assignor's  resi- 
dence. Flalntlfl  testlfled  that  he  purchased  the 
claim  because  he  considered  It  a  good  Invest- 
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meat,  and  also  to  asdst  the  assignor  to  have 
the  stdt  tried  in  hla  own  conoty.  Held,  sach 
facts  did  Dot  show  that  the  purchaae  was 
fraQdalent  to  defeat  C.'a  right  to  have  the  case 
tried  in  the  count?  of  his  residence,  since  if 
plaintiff  pnrcbaaed  in  good  faith,  it  was  imma- 
terial that  he  knew  tnat  in  doing  so  he  was 
aiding  bis  assignor  to  have  the  question  tried 
in  the  county  of  the  assignor's  residence. 

[Bd.  Note,— For  other  cases,  see  Venae, 
Cent  Dig.  {{  86-37;  Dec.  Dig.  f  22.*] 

2.  O^XAL    (I  191*)— iNSTBUCnONS— AfiBtnCBD 

Factb. 

Where,  in  an  action  for  the  price  paid  for 
a  mule  which  defendant  C.  had  sold  to  plain- 
tiff's assignor,  it  was  shown  ttiat  the  mule  had 
the  glanders,  and  had  been  killed  by  the  coon- 
ty  authorities,  and  was  of  no  value,  it  was  not 
error  for  the  court  in  its  chu^  to  asanme  Uiat 
the  mule  was  worthless. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  42(M31,  436;  Dec.  Dig.  |  191.*] 

3.  APPEAL    AND    EBBOB    (S  291*)— REVIEW— 

Objections  Not  Raised  in  Motion  fob 

New  Tbial. 

An  objection  that  the  court  erred  in  falling 
to  direct  the  jury  to  find  in  favor  of  defend- 
ant because  it  was  not  shown  that  plaintiff's 
assignor  resided  in  the  precinct  where  the  suit 
was  brought,  not  made  a  ground  of  motion  for 
a  new  trial  as  required  by  Court  of  Appeals 
Rule  25  (142  S.  W.  xii),  could  not  be  reviewed. 

[Ed.  Note.— For  other  caaee,  see  Appeal  and 
Error.  Cent.  Dig.  |S  1707-1712,  lf24r-1728; 
Dec.  Dig.  t  291.  *1 

Appeal  from  Milan  County  Court;  John 
Watson,  Judge. 

Action  by  J.  D.  lAnk  and  others  against  H. 
C.  Caruthers  and  another.  Judgment  for 
plaintiff,  and  defendant  Caruthers  appeals. 
Affirmed. 

U.  S.  Hearrell,  of  Cameron,  for  appellant. 
Henderson,  Kidd  ft  OUlls,  of  Cameron,  and 
Artlmr  Cobb»  for  anitenees. 


JENKINS,  J.  [1]  1.  This  was  a  suit  by 
J.  D.  Link  a^inst  H.  C.  Caruthers  and  Ar- 
thur Cobb,  to  recover  of  Caruthers  the  value 
of  a  male,  sold  by  said  Caruthers  to  Cobb, 
and  against  Cobb  on  his  guaranty  of  said 
claim.  Oamtbers  filed  plea  of  privilege  to 
be  sued  In  Bell  county,  the  county  of  bis 
residence,  and  alleged  conspiracy  on  the  part 
of  Cobb  and  Iilok  to  defeat  the  Jurisdiction 
In  Bell  county.  Link  testified  that  he  bought 
the  claim,  $192.50,  paying  therefor  (150  up- 
on Cobb's  warranty,  that  Cobb  was  solvent, 
and  that  be  purchased  said  claim  on  said 
guaranty,  because  he  considered  it  a  good 
investment,  and  also  that  In  making  said  pur- 
chase he  knew  that  he  was  assisting  Cobb 
to  have  the  suit  tried  in  Milam  county.  The 
court  submitted  to  the  Jury  the  issue  as  to 
whether  said  purchase  was  bona  dde,  and 
the  Jury  found  in  favor  of  plaintiff.  The 
evidence  fully  warrants  this  finding.  If  Link 
bought  and  paid  for  the  claim,  and  the  guar- 
anty was  made  In  good  faith.  It  does  not 
matter  that  he  knew  that  In  doing  so  he 
was  aaidstlng  Cobb  in  having  the  question  of 
damages  adjudicated  In  Milam  county. 


2.  The  evidence  Is  sufficient  to  sustain  the 
verdict  as  to  tbe  amoont  of  damages. 

[1]  8.  The  error,  If  any,  In  the  charge  of 
the  court  In  assuming  that  the  mule  was 
worthless  Is  not  material,  for  the  reason  that 
the  evidence  shows  that  the  mule  had  the 
glanders,  and  was  killed  by  the  conntT  au- 
thorities, and  was  of  no  value.  The  Issue 
as  to  whether  or  not  ttie  mule  had  tbe  gjlan- 
ders  at  the  time  of  his  purchase  by  Cobb 
from  Oamtbtts  was  submitted  to  the  Jury, 
and  tlielr  finding  on  this  issue  was  to  the  ef- 
fect that  said  mule  was  diseased  with  the 
glanders  at  the  time  of  sale. 

[3]  4.  Appellant  assigns  error  upon  the  re- 
fusal of  the  court  to  give  a  peremptory  in- 
struction to  the  Jury  to  find  in  faror  of  ap- 
pellant Said  assignment  is  baseu  upon  the 
proposition  that  the  evidence  does  not  show 
that  Cobb  lived  in  Precinct  No.  7,  Milam 
county.  In  which  this  suit  was  originally 
brought  The  case  was  originally  tried  in 
said  precinct  before  the  Justice  of  the  peace, 
and  the  issue  as  to  whether  or  not  Cobb  liv- 
ed In  said  precinct  does  not  appear  to  have 
been  raised  In  either  that  court  or  the  coun- 
ty court  It  Is  a  sufllcient  answer,  however, 
to  appellant's  assignment  as  to  this  matter 
to  say  that  no  such  ground  was  set  up  In 
appellant's  motion  for  a  new  trlaL  Rule  2S 
a42  S.  W.  xli). 

Finding  no  error  in  the  record,  the  Judg- 
ment Is  affirmed. 

Affirmed. 


STATE)  T.  JASPER  ft  B.  B.  CO. 

(Court  of  dvil  Appeals  of  Texas,  Galveston. 
Jan.  27,  1913.    Rehearing  Denied 
Feb.  6,  1913.) 

1.  RAiuoAna  (S  226*)— OoNSTEncTiON— De- 
pots—Toilets— Statutes— Oonstbuction  . 

Acts  31st  Leg.  c.  96  (Rev.  Civ.  St  1911, 
art  6592),  ruquires  every  railroad  corporation 
operating  in  Texas,  for  the  transportation  of 
passengers,  to  maintain  suitable  toueto-  at  each 
passenger  station  on  its  line,  either  within  its 
passenger  depot  or  in  connection  therewith,  etc. 
Held,  ta&t  such  act  only  requires  the  erection 
and  maintenance  of  toilets  by  railroads  at  sta- 
tions where  it  has  constructed  and  maintains 
a  building,  commonly  known  as  a  "iepot,"  for 
tbe  accommodation  and  protection  of  passen- 
gers received  and  discharged  thereat,  and  does 
not  require  such  maintenance  at  way  or  Bag 
stations,  where  no  depot  or  building  has  been 
erected. 

[Bd.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  {  740;  Dec.  Dig.  |  226.*} 

2.  Railboads  (I  254*)— Passehgeb  Station— 
"Depot"— Toiletb—Failube  to  Constbuot 
—Petition  foe  Penalty. 

Where,  in  an  action  by  the  state  agalust 
a  railroad  company  for  failing  to  construct 
and  maintain  proper  toilets  In  or  near  a  pas- 
senger depot  as  required  by  Acts  31st  Leg. 
c  96  Olev.  Civ.  St  1911,  art  6592),  the  peti- 
tion alleged  that  defendant  established  and 
had  maintained  for  more  than  four  years  a 
depot  or  place  (or  the  discharging,  receiving, 
etc.,  of  both  passengers  and  freight  for  hire  at 
such  place,  and  that  during  such  time  defend- 
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ant  bftd  failed  or  refased  to  erect  and  midntaiD 
toQets  in  said  depot,  or  within  a  reasonable 
and  convenient  distance  therefrom,  the  peti- 
tion auffidently  alleged  that  the  railroad  com- 
pany  maintained  a  bailding  at  such  point  for 
the  accommodation  and  protection  of  paseen- 
gers;  the  word  "depot"  being  used  in  its  ordi- 
oary  aenae  to  mean  a  bailding,  "a  railwaj  sta- 
tUm,  a  boUding  for  the  accommodation  and  pro- 
tection of  railway  passengers  or  freight" 

Pld.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  SI  7647-772;  Dec.  Dig.  |  254.* 

For  other  definitions,  see  Words  and  Phras- 
es, ToL  3,  pp.  2001,  2006.] 

8.  Stipulations  (|  14*)— Ofebation  inObr- 

XRA1>~EfFECIT  ok  PUUDIROS  Of  AOBEBUBNT 

OF  Fact. 

On  the  bearing  of  a  demurrer  to  the  peti- 
tion, a  written  agreement  as  to  facts  not  plead- 
ed, which  was  not  filed  in  the  trial  court,  could 
not  be  regarded  as  a  pleading,  nor  considered 
in  construing  the  petition  or  determining  the 
demurrer. 

[Ed.  Note. — For  other  cases,  see  Stipulationa, 
Cent  Dig.  (S  24-37;  Dec  Dig.  {  14.*] 

4.  CONBTITUTIONAL    LAW    (|    297*)— RaIL- 

B0AD8  (I  226*)— CoNBTBucTioN— Depots— 

Tousis— Statutes. 

Acta  Slst  Leg.  c.  90,  approved  Ifarch  20, 
1909,  regnired  all  railroads  within  the  state, 
within  90  days  after  the  act  took  effect,  to 
construct  and  maintain  proper  toilets  in  or 
reasonably  near  tbeir  passenger  Btations  con- 
structed and  maintaiped  within  the  state.  The 
act  was  carried  into  the  Revised  Civil  Statutes 
of  1911  as  article  6692,  except  that  tiie  words 
"within  ninety  days  of  the  taking  effect  of  this 
act"  were  omitted.  Eeld,  that  the  act  having 
been  in  effect  only  two  years  when  the  provi- 
sion was  embodied  In  the  Revised  Civil  Statutes, 
there  was  no  necessity  then  for  continuing  the 
90'di^  provision,  and  that  the  article  as  con* 
tained  in  the  statutes  was  therefore  not  viola- 
tive of  Conat  U.  S.  Amend.  14,  as  depriving 
the  railroads  of  tbeir  property  without  due 
process  of  law,  because  it  did  not  afford  the 
railroad  companies  a  reasonable  time  in  which 
to  comply  therewith. 

[Ed.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  tf_882-834:  Dec.  Dig.  | 
297:*  Railroads.  Cent^ig.  {  740;  Dec  ^ 
I  226.*]  •  •      .  ^ 

5.  RAII.B0AD8  (I  226*)— CONaTBUCTION— PaB- 
SENGEB  StATIONB — TOILETS — STATUTES. 

A  railroad  company,  not  having  construct- 
ed a  passenger  station  building  at  a  specified 
place,  though  required  to  do  bo  by  Bev.  Civ. 
St  1911,  art  6589,  conld  not  by  reason  of  its 
violation  of  such  section  be  made  liable  for 
failure  to  comply  with  article  6692.  requiring 
the  construction  of  proper  toilets  m  or  near 
railroad  passenger  stations. 

[Ed.  Note.~For  other  cases,  see  Railroads, 
Cent  Dig.  |  740;  Dec  Dig.  {  226.*] 

Appeal  from  District  Court,  Newton  Gonn- 
ty;  W.  B.  Powell,  Judge. 

Action  by  tbe  State  against  the  Jasper  & 
Eastern  Railroad  Company.  Judgment  for 
defendant,  and  plaintiff  qipeals.  Reversed 
and  remanded. 

A.  S.  HcKee,  of  Newton,  B.  A.  Cheatham, 
of  Orange,  and  J.  F.  Lanier,  of  Beaumont, 
for  the  Statft  Terry,  Gavin  &  Mills,  of  Gal- 
veston, and  r.  J.  A  Q.  T.  Dnff,  of  Beaumont, 
for  appellee. 

M<dlBANS,  J.  This  salt  was  brons^tt 
the  appellant,  the  state  of  Texas,  to  recover 


from  appellee,  the  Jaspw  ft  Eaatera  Ball- 
road  Company,  penalties  for  the  failure  of 
appellee  to  erect  and  maintain  wateiHdosets 
or  privies  in,  or  within  a  reasonable  and  con- 
venient distance  from,  its  depot  at  Bleak- 
wood,  a  station  on  its  line  of  railway,  for 
the  accommodation  of  its  passengers  who  are 
received  on  and  discharged  from  its  trains, 
or  its  patrons  and  employes  who  have  busi- 
ness with  defendant  thereat  The  court 
sustained  a  general  demurrer  to  the  plain- 
tlfTs  petition,  and  upon  the  plaintiff  declin- 
ing to  amend,  dismissed  Its  suit  and  from 
the  judgment  of  dismissal  plaintiff  has  prose- 
cuted this  appeal. 

Tbe  only  assignment  of  error  which  need 
be  discussed  is  the  first,  which  complains  of 
the  action  of  the  court  in  sustaining  the  gen- 
eral demurrer. 

The  petition,  after  alleging  that  the  Jaspto 
&  Eastern  Railroad  Company  is  a  corpora,- 
tlon  duly  organized  and  existing  under  the 
laws  of  the  state  of  Texas,  and  a  common 
carrier  of  passengers  and  freight  for  hlre^ 
continues: 

"(1)  That  said  defenduit  does  now,  and 
has  for  more  than  four  years,  owned,  operat- 
ed, controlled,  end  managed  a  railroad  for 
the  carriage  of  both  passengers  and  freight 
for  hire,  running  from  Klrbyvllle  in  Jasper 
county,  Tex„  to  the  Sabine  river  tn  Newton 
county,  Tex. 

"(2)  That  said  railroad  of  deCendant  croaa- 
es  the  Orange  ft  Northwestern  railroad,  which 
Is  owned  and  operated  by  the  Orange  ft 
Northwestern  Railroad  Company,  which  lat- 
ter company  Is  also  a  corj^ratlon,  organized 
and  existing  for  railroad  purposes,  under 
the  laws  of  Texas,  and  is  a  common  carrier 
of  passengers  and  freight  for  hire,  and  has 
been  such  for  more  than  four  years,  at  Bleak- 
wood,  in  Newton  county,  Tex.,  its  said  rail- 
road extending  and  being  operated  from 
Orange  In  Orange  county  to  Newton  In  New- 
ton county,  Tex. 

"(3)  That  at  the  crossing  of  the  said  two 
railroads  at  Bleakwood  the  defendant  estab- 
lished, and  has  maintained  for  more  than 
four  years,  a  depot,  or  place  for  discharging, 
receiving,  carrying,  and  transporting  both 
passengers  and  freight  for  hire  to  other 
points  on  Its  line  of  railroad,  and  also  for 
discharging  freight  and  passengers  at  said 
place,  which  is  known  as  Bleakwood. 

"(4)  That  tbe  defendant  has  never  during 
said  four  years  maintained,  constructed,  or 
kept  any  water-closets  or  privies  for  ^ther 
male  or  female  persons  at  said  Bleakwood 
station,  or  depot,  but  defendant  has  always 
failed  and  refused  to  maintain,  erect,  or 
build  at  or  In  said  dqiiot,  or  place  within  a 
reasonable  and  convenient  distance  ttiere- 
from,  either  a  water-closet  or  privy  for  the 
accommodation  of  its  passengers  who  are  re- 
ceived and  discharged  thereat  and  of  Its  pa- 
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trom  and  employes  wbo  bare  buatnen  with 
defendant  at  said  place." 

The  statute  nnder  which  the  penalties  were 
■ongbt  to  be  Kcovered  is  chapter  9^  Acts  of 
the  Ttafrty-Flrst  LeglBlatnre,  anproved  Hareb 
20;  190B,  the  first  aecttoii  of  which  Is  as  fol- 
lows: "Section  1.  That  eadi  railroad  and 
railway  corpotatkm  operatlns  a  line  of  rail- 
way In  the  state  of  Texas  for  th^  transporta- 
tion of  passengers  thereon,  shall  hereafter  be 
required  to  coiotnict  within  ninety  days  of 
the  takli^  effect  of  this  act,  and  to  maintain 
and  keep  in  a  reasonably  clean  and  sanitary 
condition,  suitable  and  Beoaxato  water-clos- 
ets or  prlTles  for  both  male  and  female  per- 
sons at  each  passenger  station  on  Its  line  of 
railway,  either  within  its  passenger  depot 
or  in  connection  therewith,  or  within  a  rea- 
sonable and  convenient  distance  therefrom 
at  such  station  for  the  accommodation  of  its 
passengerg  who  are  received  and  discharged 
from  its  cars  thereat,  and  of  its  patrons  and 
employ^  who  have  business  with  ench  rail- 
roads and  corporations  at  such  station." 

[1]  Appellee  contends  that  the  demurrer 
was  properly  sustained  because  the  petition 
failed  to  allege  that  defendant  railroad  com- 
pany had  built  and  was  maintaining  at 
Bleakwood  a  depot  building.  We  may  con- 
cede, indeed  we  think  that  the  condnslon  Is 
Irresistible,  that  the  statute  only  requires 
the  erection  and  maintenance  by  a  railroad 
company  of  water-closets  at  stations  where 
It  has  constructed  and  maintains  a  building, 
commonly  known  as  a  depot  or  station,  for 
the  accommodation  and  protection  of  its 
passengers  wbo  are  received  or  d}scha^ed 
thereat  The  language  "at  each  passenger 
station  on  Its  line  of  railway,  either  within 
Its  passenger  depot  or  in  connection  there- 
with, or  within  a  reasonable  and  convenient 
distance  therefrom  at  such  station  for  the 
accommodation,"  etc..  Is  capable  of  no  other 
fair  interpretation.  Clearly  it  was  not  In- 
tended to  compel  the  erection  and  mainte- 
nance of  such  closets  at  way  or  flag  stations 
where  no  depot  or  building  for  the  protec- 
tion of  passengers  or  others  mentioned  In 
the  statute  had  been  erected. 

[t]  Resolving  all  reasonable  intendments 
In  favor  of  the  pleading,  which  we  must  do 
Id  considering  It  under  the  scrutiny  of  a 
gmeral  demurrer,  does  the  petition  In  this 
case  snfScIently  allege  a  disregard  by  the 
railroad  company  of  the  requirements  of  the 
statute?  A  correct  answer  to  this  question 
depends  upon  a  proper  construction  of  the 
third  and  foartb  paragraphs  of  the  petition, 
lu  the  third  paragraph  it  is  charged  that  at 
Bleakwood  "the  defendant  established,  and 
has  maintained  for  more  than  four  years,  a 
d^t  or  place  for  discharging,  receiving,  etc., 
both  passengers  and  freight  for  hire,"  and  in 
the  fourth  it  Is,  In  substance,  alleged  that 
daring  the  four  years  the  defendant  had 
failed  and  refused  to  erect  or  maintain  a 
water-closet  at  or  In  said  depot,  or  within  a 


reasonable  and  ctrnvenlait  distance  fhore- 
from,"  etc;  Does  the  word  "d^t"  as  nsed 
in  the  petition,  -wbea  takm  in  its  ordinary 
sense,  mean  a  bnllding?  We  think  It  does. 
Webster  defines  the  word  as  ftdlows:  **A 
railway  station;  a  bnlldinK  for  the  acoonuno- 
datlon  and  protection  of  railway  paasensers 
or  freight'*  The  Twentieth  Omtiixy  Bncy- 
ck^tedla  and  IM^Lonary  gives  it  substantially 
the  same  meaning  and  epp^ee  admits  that 
in  ttdB  state  the  same  meaning  la  attadled  to 
the  common,  everyday  nse  of  the  word.  Tlie  ■ 
word  "depot,**  as  applied  to  railroads,  has 
oftMi  been  Judicially  defined  to  mean  a  bnlld- 
ing for  the  accommodation  and  protection  of 
passengers  and  fright  Thus  it  Is  said  in 
Railway  v.  Smith.  71  Ark.  189.  71  S.  W.  947: 
"The  term  'depot*  usually  includes,  not  only 
the  idea  of  a  stopping  place  (for  trains),  but 
also  that  of  a  building,  or  something  of  the 
kind,  for  the  protection  and  convenience  of 
passengers  and  fright"  In  Karnes  v. 
Drake,  108  Ky.  134,  44  S.  W.  444,  it  is  said: 
«  *  •  •  When  we  speak  of  a  depot  at  a 
railroad  we  mean  a  building  which  Is  used 
for  the  accommodation  and  protection  of 
railroad  passengers  and  freight"  The  word 
is  similarly  defined  in  the  following  cases: 
State  V.  Edwards,  109  Mo.  815.  19  8.  W.  91: 
Railway  Co.  v.  State.  61  Ark,  9,  31  S.  W. 
S70;  Maghee  v.  Camden,  etc..  Transp.  Co., 
45  N.  Y.  520,  6  Am.  Rep.  124;  State  v.  New 
Haven  &  N.  Co.,  37  Conn.  163;  Plnnkett  v. 
Minneapolis,  etc..  Ry.  Co.,  79  Wis.  222,  48 
N.  W.  519 ;  Fowler  v.  Farmers'  Loan  &  Trust 
Co.,  21  Wis.  79;  Louisville  &  N.  Ry.  Co.  t. 
Commonwealth  (Ky.)  83  S.  W.  939. 

[3]  Appellee  admits  In  its  brief  that  the 
word  "depot"  as  used  In  the  third  and  fourth 
paragraphs  of  the  plaintiff's  petition  might 
without  explanation,  be  construed  to  mean 
a  building,  but  says,  in  this  connection,  that 
to  prevent  this  construction  being  placed  up- 
on the  word  as  used  by  the  pleader,  it  was 
conceded  in  the  court  below,  at  the  time  the 
general  demurrer  was  urged,  that  no  such 
construction  was  to  be  given  the  word,  and 
that  it  was  the  understanding  between  the 
court  and  the  attorneys  on  both  sides  that 
no  depot  building  had  been  erected  or  main- 
tained by  defendant  at  Bleakwood.  and  re- 
fers us  to  a  written  agreement  to  that  ef- 
fect among  the  papers  In  this  case.  This 
paper  does  not  appear  to  have  been  fllod  In 
the  court  twlow,  nor  is  It  embraced  In  the 
transcript,  and  the  only  file  mark  it  bears 
Is  that  placed  upon  it  by  the  clerk  of  this 
court  At  most  this  agreement  Is  as  to  facts 
that  would  be  material  on  a  trial  of  the  case 
on  the  merits,  but  it  cannot  be  regarded  as 
a  pleading  and  cannot  be  considered  in  de- 
termining the  only  qnestlon  raised  by  the 
demurrer,  which  is.  Does  the  petition  state 
a  good  cause  of  action?  The  sufflcinu^  of 
the  petition  must  be  determined  by  its  allega- 
tions alone,  and  evidence,  or  the  agreement 
of  the  parties  aa  to  facts  which  nuy  be  ma- 
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terial  upon  a  trial  on  ttae  merits,  cannot  be 
considered  by  the  court  to  aid  it  In  constru- 
ing the  petition.  We  think  that  the  petition 
was  good  as  against  a  general  demurrer,  and 
that  the  eoart  erred  in  not  so  holding. 

[4]  Appellee  further  contends  that  the  court 
properly  sustained  the  general  demurrer,  for 
the  reason  that  article  6692  of  the  Revised 
ClTll  Statutes  of  1911  is,  In  Its  requirements, 
so  oppressive  and  arbitrary,  and  practically 
so  Impossible  of  compliance  therewith,  that 
the  same,  by  reason  thereof,  is  violative  of 
the  fourteenth  amendment  to  tbe  Constitu- 
tion of  the  United  States.  In  order  to  un- 
derstand this  contention  we  wlU  briefly  refer 
to  ttie  history  of  the  legislation  on  the  sub- 
ject under  consideration.  In  1905  the  Leg^ 
Islature  adopted  the  first  law  requiring  rail- 
road companies  to  erect  and  maintain  water- 
closets  or  privies  at  their  depots.  This  stat- 
ute was  by  our  Supreme  Court,  In  M.  K.  & 
T.  Railway  Co.  v.  State,  100  Tex.  421,  100 
S.  W.  766,  held  to  be  violative  of  the  four- 
teenth amendment  to  tbe  Constitution  of  the 
United  States,  and  void,  because  oppressive 
and  artiltrary,  In  that  no  time  was  fixed  in 
the  act  within  whlcb  tbe  work  required  to 
be  performed  by  tbe  railroad  company  should 
be  comcdeted.  In  1909  the  Legislature  pass- 
ed another  act  In  substantially  tbe  same 
language  as  the  act  of  1905  <Act8  1905,  p. 
824),  but,  evidently  for  the  purpose  of  meet- 
ing the  objection  urged  to  the  former  act, 
a  provision  was  Inserted  giving  to  railway 
companies  90  days  after  tbe  act  went  Into 
effect  In  which  to  comply  with  Its  require- 
ments. No  attack  on  this  act  Is  made  by  ap- 
pellee. The  act  of  1909  was  carried  Into  the 
Revised  avU  Statutes  of  1911  as  article 
6682,  AoA  this  article  Is  fn  the  same  language 
as  the  act  of  1900,  except  that  tbe  words 
"within  ninety  days  of  the  taking  effect  of 
this  act"  w^  omitted.  Appellee  contends 
that  by  the  omission  of  this  jvovlBbni  tbe 
artide  In  qnestion  required  the  comirietian 
of  the  work  at  the  Ume  tbe  Berlsed  Stat- 
ntea  went  Into  effect,  and  benoe  was  sub* 
Ject  to  tbe  same  objectiott  u  that  sustained 
by  the  Supreme  Court  to  the  act  of  1906. 
We  do  not  think  this  cant^Uon  la  sound. 
The  act  of  1909,  which  gave  to  the  railroad 
company  90  days  after  it  went  into  effect  In 
wtalcb  to  comply  with  Its  requiremoits,  met 
tbe  objectioii  of  tbe  Supreme  Oonrt  to  tbe 
former  act,  and  was  valid.  At  tbe  time  the 
Revised  Statutes  of  1911  went  into  effect  the 
railroads  bad  bad  practically  two  years  to 
do  tbe  things  required  of  th«u;  hence  in 
bringing  the  act  Into  tbe  revision  the  same 
necessity  did  not  exist  for  giving  the  90 
days  to  complete  the  work  required  as  exist- 
ed when  tbe  act  of  1906  became  effective. 
The  petition  chafed  that  tbe  depot  bad  beai 
established  and  maintained  at  Bleakwood  for 


more  than  four  years,  and  for  at  least  two 
years  of  that  time  a  valid  law  was  In  force 
requiring  appellee  to  erect  a  water-closet 
wltbin  or  near  Its  depot,  hence  the  reasons 
given  by  our  Supreme  Court  for  holding  the 
act  of  1906  invalid  would  not  apply  under 
tbe  article^ 

[S]  This  disposes  of  all  the  questions  rais- 
ed by  the  parties,  except  one  other  conten- 
tion of  appellant,  which,  although  not  dlrec^ 
ly  raised,  ought  in  view  of  another  trial  to 
be  passed  upon.  Appelant  says  that  the 
appellee  seeks  to  exempt  Itself  from  liability 
for  violating  the  law  requiring  It  to  erect 
and  maintain  water-closets  at  or  in  its  depot 
at  Bleakwood  by  showing  a  violation  by  It 
of  tbe  law  requiring  It  to  erect,  at  each 
place  established  by  It  for  the  reception  and 
delivery  of  freight,  suitable  buildings  or  in- 
closures  to  protect  produce,  goods,  wares, 
and  merchandise.  To  state  its  position  In 
other  words,  tbe  contention  Is  that,  as  article 
6580,  Revised  Civil  Statutes  of  1911.  requires 
that  tbe  appellee  shall  erect  at  each  station 
or  place  established  by  It,  for  the  reception 
and  delivery  of  freight,  suitable  buildings  or 
Inclosures  for  tbe  protection  of  such  freight. 
It  ought  not  now  be  beard  to  say  that  it  bad 
not  complied  with  the  requirement  of  that 
article,  and  therefore  it  was  exempt  from 
building  and  maintaining  water-closets  at 
such  a  place,  because  It  did  not  have  a  deifot 
building  there.  Appellant  says  that  "tbe 
commission  of  two  sins  against  the  law  can- 
not be  urged  as  a  defense  for  sinning  against 
one  of  them."  As  before  stated,  we  do  not 
tblnk  that  tbe  act  of  1909  requires  tbe  erec- 
tion of  water-closets  at  places  otbcir  than  In, 
or  within  a  reasonable  and  oonvenirat  dl»> 
tance  from,  passei^er  depots,  and  the  fail- 
ure to  erect  such  doaets  at  Matlons  other 
than  those  where  it  has  erected  and  main- 
tained passenger  depots  is  not  a  violation 
of  the  act  of  1909,  notwithstanding  tbe  rail- 
road company,  had  It  observed  the  require- 
ments of  artide  6689,  would  have  construct- 
ed a  di^;K>t  at  sucb  place.  This  conduslon  Is 
in  line  with  the  decitfon  of  tbe  Supreme 
Court  of  AAansas,  in  Railway  v.  State,  61 
Arfc.  9,  81  8.  W.  670,  where  the  court,  In  con- 
struing the  act  which  required  railroad  com- 
panies to  provide  separate  waiting  rooms  fbr 
the  white  and  African  races  at  all  tbdr  pas- 
senger depots,  said:  "Tbe  statute  under  con- 
sideration cannot  be  construed  so  aa  that  it 
requires  of  railroad  companies  to  erect  pas- 
senger depot  buildings  where  they  have  none* 
but  the  requirement  is  that  thex  provide  sep- 
arate waiting  rooms  in  their  depot  bnildlnga 
already  existing  or  to  be  erected." 

For  tbe  error  in  sustaining  the  graerai 
demurrer,  the  Judgment  of  ttae  court  below 
Is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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STATE  T.  GUIiP,  C.  A  8.  V.  RT.  CO. 

(Court  of  CHtU  Appealfl  of  Texas.  GalTeiton. 
Jan.  27,  1913.    Rehearing  Denied 
Feb.  6,  1913.) 

Appesl  from  District  Gonrtt  NsvtOD  Coantr; 
W.  B.  Powell,  JodgQ. 

Action  hy  Oie  Stete  agalut  the  Golf,  Colo- 
rado &  Santa  V6  Railway  Gompaiur.  Judgment 
for  defendant,  and  plaintiff  appeals.  Revened 
and  remanded. 

A.  8.  McKee,  of  Newton,  E.  A.  Cheatbam, 
of  Orange,  and  J.  F.  Lanier,  of  Beamnont,  for 
the  State.  Terrr.  Cavin  ft  lIUls,  of  GalTesttm, 
ud  F.  J.  ft  O.  TT.  Dnl^  of  Beaumont,  for  ap- 
pellee. 

McHEANS,  J.  This  aoit  waa  bronght  by  tbe 
appellant,  the  state  of  Texas,  to  recover  from 
iwellee,  the  Golf,  Colorado  ft  Santa  F£  Rail- 
way Company,  penaltieB  for  the  failore  of  ap- 
pellee to  erect  and  maintain  water-cloaets  or 
privies  in,  or  within  a  reasonable  and  conven- 
ient distance  foom,  Itt  depot  at  Heakwood,  a 
■tation  on  its  line  of  railway,  for  tbe  accommo- 
dation of  its  passengers  who  are  received  on 
and  discbargea  from  its  trains,  or  its  patrons 
and  employes  who  have  business  with  defend- 
ant thereat  A  general  demurrer  to  plaintifTs 
petition  was  sastained,  and  tbe  court  dismissed 
its  snit,  and  from  the  Judgment  of  ^smissal 
plaintiff  has  prosecuted  uiis  appeal. 

The  petition  contained  the  same  allegations 
as  tbe  petition  in  the  case  of  Sute  of  Texas 
V.  Jasper  ft  Eastern  Railroad  Ca,  1S4  S.  W. 
831,  this  day  decided,  and  in  which  this  court 
held  that  the  trial  court  erred  in  sustaining  a 
general  demurrer  to  tbe  plaintiffs  petition, 
and  set  out  at  length  the  reasons  upon  which 
onr  condnsions  were  based.  For  tbe  reasons 
therein  given,  bnt  whicb  will  not  be  repeated 
here,  we  hold  that  the  court  erred  in  saataln- 
ing  the  general  demurrer  urged  by  defendant 
to  plaintiff's  petititm,  and  for  this  error  the 
judgment  of  the  coart  below  Is  reversed  and 
tbe  canse  remanded. 

Reversed  and  remanded. 


STATE  V.  ORANGE  ft  N.  W.  R.  CO. 

(Court  of  (Mvil  Appeals  of  Texas.  Galveston. 
Jan.  27,  10l3.    Rehearing  Denied 
Feb.  13,  1013.) 

1.  Appeal  and  Ebbob  (I  78*)— Final  Judo- 

KENl^DlBUISSAL  ON  DEHUBBXB. 

a  judgment  sustaining  a  general  demnrrer 
to  plainti^B  iietition  and  dinuissing  the  suit 
is  final  and  appealable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  If  426,  464-483;   Dec  Dig. 

s  7a*i 

2.  Appbai.  and  Ebbob  <|  874*)— Action  bt 
BlAnh-BOND— Nbcbssitt, 

Where  tbe  state  instituted  svft  against  a 
railroad  company  to  recover  a  penalty  for  its 
failure  to  construct  proper  toilets  at  a  certain 
station,  that  the  statute  provides  that  the  dis- 
trict attorney  sfaaH  receive  one-fonrth  of  the 
recovery,  ana  that  the  remainder  shall  be  paid 
into  tiie  road  and  bridge  fund  of  the  county 
in  which  tbe  suit  is  brought  did  not  make  the 
district  attorney  and  the  county  parties  to  the 
Btdt  in  inch  a  sense  as  to  require  an  appeal 
bODd  xm  an  appeal  by  tbe  states 

[Ed.  Note^^For  other  caaes,  see  Ainteal  and 
Error.  Cent  Dig.  H  2006-2^0;  Dec;  Dig.  | 


*rM>Qthar 


Appeal  from  District  Cbart,  Newton  Gonn- 
ty;  W.  B.  Powell,  Jndge. 

Action  by  the  State  against  the  Orange  ft 
Northwestern  Railroad  Company.  Jodgmei^ 
for  defendant,  and  plaintiff  appeals.  Be- 
versed  and  remanded. 

T.  S.  McEee,  of  Newton,  B.  A  Cheatham, 
of  Orange,  and  J.  F.  Lanier,  of  BeaonKm^ 
for  a];^>ellant  Holland  ft  Hol^nd,  of  Orange, 

for  appellee. 

McHOANS,  J.  This  suit  was  bronght 
the  aweUant,  the  state  of  Texas,  txf  reeor- 
er  from  appellee,  Oie  Orange  &  Northwestern 
Railroad  Company,  penalties  for  the  tallnre 
of  appellee  to  effect  and  maintain  waters 
closets  or  privies  In,  or  within  a  reasonable 
and  convenient  distance  from,  Its  depot  at 
Bleakwood,  a  station  on  Its  line  of  railway, 
for  the  accommodation  of  Its  passengers  who 
are  reo^ved  m  and  dlstiharsad  trom  its 
trains,  or  its  patrons  and  employte  who  bare 
business  with  defoidant  thereat.  A  general 
demnrrer  to  plalntUFs  petition  was  sustained, 
and  the  court  diamisBed  Its  soit,  and  from 
tbe  jodgmoit  of  dismissal  plaintiff  has  pros- 
ecuted this  appeal. 

The  potion  contained  the  same  allega- 
tions as  the  petition  in  the  ease  of  the  State 
of  TexM  T.  Jaqpor  ft  Elastem  Railroad  Co., 
164  S.  W.  331,  this  day  decided  and  in  which 
this  court  held  that  the  trial  court  erred  in 
sustaining  a  general  demnrrer  to  the  plaln- 
tttCs  petition,  and  set  oat  at  length  tbe  rea- 
sons upon  which  our  conclnalona  were  based. 
For  the  reasons  therein  given,  bnt  which  will 
not  be  repeated  here,  we  hold  that  the  court 
erred  In  sustaining  tbe  goieral  demurrer 
urged  by  defendant  to  plaintiff's  petition, 
and  for  this  error  the  Jn^cment  of  tbe  oonrt 
below  is  reversed  and  tbe  cause  remanded. 

[1 , 2]  Appellee  In  this  case  contends  that, 
where  a  general  demnrrer  to  plaintiff's  peti- 
tion Is  sustained  and  bis  salt  dismissed,  tbe 
Jodgment  of  dismissal  is  not  a  final  judg- 
ment from  which  an  appeal  will  lie;  Appel- 
lee further  contends  that  this  court  is  with- 
out jurisdiction  to  entertain  this  appeal,  be- 
cause no  appeal  bond  was  given  by  appellant, 
and  contends  In  this  connection  that  the  arti- 
cle of  the  statute  by  virtue  of  which  the  suit 
was  brought  provides  that  the  district  or 
county  attorney  shall  receive  one-fourth  of 
the  recovery,  and  the  remainder  shall  be  paid 
into  the  road  and  brl^  fund  of  the  county 
In  which  the  suit  Is  brought,  and  that  this 
shows  conclusively  that  the  parties  at  inter- 
est are  the  district  and  county  attorneys  and 
the  county  of  Newton,  and  that  before  they 
are  entitled  to  prosecute  an  appeal  they 
should  be  required  to  file  a  proper  appeal 
bond.  These  contentions  are  wholly  without 
merit,  and  are  overruled  without  forthw 
comment 

Reversed  and  remanded. 


I  sas  sane  topla  and  ssetlon  NiniBBR  la  Oea.  Dig.  ft  Am.  Die-  Kay-Mo.  Sarias  ft  Bapl  Indaxes 
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SMTER  T.  FT.  WORTH  ft  DENVER  CITY 
BI.  CO. 

(Gonrt  of  Civil  Appe&la  of  Texas.  AmaTQlo. 
jDoe  1,  1912.  RebeariDc  Denied  Jooe  22, 
1912.  Writ  of  error  denied  by  Supreme 
Court  Oct.  28,  1912.) 

1.  Appxai.  and  Ebbob  (I  1078*)  —  Amqit- 
HKifTS—BBiKF— Waives. 

AaaiEnmeDtB  of  error  filed  In  the  lower 
court,  but  not  brought  forward  In  appellant's 
brief,  were  waived. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  H  42S&-4261:  Dec.  Dig.  i 
1078.*] 

2.  Appeal  and  Ebbob  (S  549*)— AestonicBirTs 
or  Erbor— Fbbsentatioh  fob  Review. 

Assignments  of  error,  based  on  rulings 
upon  tbe  special  exceptions  to  pleading,  could 
not  be  reviewed  in  the  absence  of  a  statement 
of  facts  and  biU  of  exceptions. 

{Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  SI  2441-2461;  Dec  Dig.  i 
549.*] 

3.  Appeal  and  Ebbob  (8  548*)— Ruunos  on 
BviDENOB— Bill  op  Exceptionb. 

Rulings  on  the  admiBsion  or  exclusion  of 
evidence  are  reviewable  only  when  presented  by 
a  proper  bill  of  exceptions. 

[Ed.  Note.— For  other  cases,  see  Appeal' and 
Error,  Gent.  Dig.  H  2488-2440;  Dec  Dig.  | 
648.*] 

4.  APPEAL  AND  Ebbob  (|  648*)  —  Statihbnt 

or  Pacts— CoNBTBucnoNs. 

The  giving  or  refusing  of  instructions  is 
not  reviewable,  In  the  absence  of  a  statement 
of  facts,  except  where  tbe  error  in  the  charge 
is  so  apparent  as  to  leave  no  doubt  bat  that 
tbe  jury's  finding  was  contrdled  thereby. 

[Ed.  Note.— For  other  cases,  set  Appeal  and 
Error.  Cent  Dig.  U  2433-2440;  Dec  Dig.  S 
548.*! 

Appeal  from  District  Courts  Potter  Conn- 
ty;  J.  N,  Browning,  Judge. 

Action  by  J.  B.  Smyer  against  the  Ft 
Worth  ft  Denver  City  Railway  Company. 
From  a  Judgment  tor  defendant,  plaintiff  ap- 
peals. Affirmed. 

See;  also,  143  S.  W.  683. 

Veale,  DavidatHi  ft  Veale,  of  Amarlllo,  for 
appellant  Tamer  ft  Wbarton,  of  Amarillo, 
and  SpooDts,  Tbompaon  ft  Barwlse,  of  Ft 
Worth,  for  appellee. 

PBESLER,  J.  For  the  reason  stated,  and 
upon  tbe  aatbinltieB  cited  In  a  written  opin- 
ion by  this  court  In  the  case  of  National 
Bank  of  Commerce  t.  Lone  Star  Milling  Co., 
162  B.  W.  663.  of  date  January  19, 1912,  ap- 
pellant's motion  fbr  rehearing,  on  motion  of 
app^ee  to  strike  ont  statement  of  &ctB  and 
bills  of  exertion,  is  hereby  overruled,  and 
the  former  opinion  of  this  court,  rendered 
herein  on  the  13th  day  of  October,  1911  (143 

5.  W.  683),  la  in  all  things  confirmed. 

On  the  Merits. 

HALL,  J.  Appellant  filed  this  suit  In  tbe 
district  court  of  Potter  couuty  to  recover 
for  personal  injuries  occurring  on  the  14th 
day  of  October,  190&  He  allies  that  tbe 
injury  reaolted  because  appdl^e^  roadbed. 


being  In  a  defective  condition  from  rotten 
and  worn-out  ties,  gave  way,  causing  the 
track  to  spread,  derailing  the  engine,  canning 
the  tank  to  torn  over,  thereby  throwing  ap- 
pellant, who  was  engineer,  under  the  tank. 
Then  was  a  trial  before  a  Jury,  resolUns 
in  a  verdict  for  appellee  railway  company, 
and  the  cause  is  before  ns  on  app^L 

At  a  former  day  of  this  term,  upon  mo- 
tion of  appellee,  tbe  appellant's  statement 
of  facts  and  bills  of  exception  were  stricken 
from  the  record.    143  S.  W.  68B. 

The  first  aarignment  of  error  comidalna 
of  tbe  action  of  tbe  court  In  orwniling  plain- 
tllTs  Bttecial  exception  Na  2  to  detendanf  s 
first  amended  original  answw.  His  fourth, 
flftb,  serenUi,  elghtb,  ninth,  twelfth,  tbizv 
teentli,  fourteenth,  flfteaith,  and  eighteenth 
aaalgninents  assail  the  rulings  ot  the  court 
upon  the  admission  of  testimony.  Tbe  thlr^ 
ty-flfth  assignment  InalatB  that  the  judgment 
is  unsupported  by  tbe  evidence.  Tbe  twenty- 
fourth,  twenty-sixth,  twenty-seventh,  thirti- 
eth, and  thirty-Becond  assignments  assail 
various  paragraphs  of  the  court's  charge. 

[1]  The  remaining  asBlgnments  of  error 
filed  in  the  lower  court  by  appellant  are  not 
brought  forward  in  the  brief,  and  are  there- 
fore waived. 

[2]  In  the  absence  of  a  statement  of  facta 
and  bills  of  exception,  we  cannot  consider  an 
assignment  of  error  based  on  the  ruling  of 
the  trial  Judge  upon  special  esxeptlouB  to 
pleading.  Chicago,  etc.,  Ry.  Co.  v.  Barrett, 
45  Tex.  Civ,  App.  73,  100  S.  W.  800,  writ  of 
error  denied  by  Supreme  Court  102  Tex.  578; 
Harbert's  Adm'r  v.  Henly,  31  Tex.  666. 

[S]  It  Is  the  further  settled  practice  In 
this  state  that  the  rulings  of  the  court  below, 
upon  the  admission  or  rejection  of  evidence, 
must  be  presented  by  proper  bill  of  excep- 
tions. Phillips  V.  Texas  Loan  Company,  26 
Tex.  Civ.  App.  506,  63  a  W.  1080,  writ  of 
error  denied  by  Supreme  Court  95  Tex.  684 ; 
Holt  T.  Cave^  38  Tex.  Civ.  Aw.  62,  85  S.  W. 
309,  writ  of  error  doiied  by  Supreme  Court 
101  Tex.  641;  Wbltaker  t.  Gee,  61  Tex.  217. 

In  the  absence  of  a  statement  of  Cacta^ 
tills  court  cannot  revise  the  ruUiigs  of  tbe 
trial  court  In  the  admission  or  exclusion  of 
evidence,  for  tbe  reasw  that  in  most  cases, 
vrlthont  a  statement  of  tbe  whole  evidence, 
it  la  ImiKMBlble  tOT  tbe  app^ate  court  to 
determine  wbetho'  or  not  error,  if  error 
there  be,  baa  operated  to  the  prejudice  of 
the  appellant  We  have  no  means  at  ascer^ 
talning  tbe  materiality  <tf  such  testimony 
without  tBCta  necessary  to  show  bow  it  af- 
fected the  ai^llant  Gastellano  t.  Marks, 
37  Tex.  Civ.  App.  273,  83  S.  W.  729;  Torrey 
V.  Cameron,  74  Tex.  187,  11  S.  W.  1088; 
Lockett  V.  Schurenberg,  60  Tex.  610;  Mis- 
souri  Padflc  By.  Co.  v.  Edwards,  75  Tex. 
334,  12  S.  W.  853;  McCarty  v.  Wood,  42 
Tex.  88. 
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[4]  The  ceneral  rale  Is  farther  established 
that  the  action  of  the  lower  court.  Id  glTing 
or  refuslDg  Instmctlons,  will  .not  be  revised 
on  ai^>eal  in  the  absence  of  a  statement  of 
facts.  Pioneer  Lumber  Company  v.  Smltber, 
135  S.  W.  706;  Armstrong  t.  Lipscomb,  11 
Tex.  919.  The  reason  for  the  rule  is  that, 
vbere  there  is  no  statement  of  facta,  we  are 
unable  to  determine  whether  or  not  there  is 
error,  since  the  testimony,  if  before  us, 
might  show  the  appellee's  right  to  recoTer, 
Urns  rendering  any  errors  in  the  instmctlons 
Immaterial.  Oscar  v.  Oscar,  107  S.  W.  654; 
UcMullen  V.  Kelso,  4  Tex.  235;  White  t. 
Parks,  67  Tex.  605,  4  S.  W.  245 ;  Osborne  v. 
Prather,  83  Tex.  208,  18  S.  W.  813.  There 
Is  an  exception,  however,  to  this  rule  found 
Id  cases  where  the  error  in  the  charge  is  so 
glaringly  apparent,  when  construed  in  the 
ligbt  of  the  pleadings  and  the  verdict,  as  to 
leave  no  doubt  but  that  the  finding  of  the 
Jury  was  controlled  by  the  improper  instruc- 
tions. 

A  careful  consideration  of  the  assignments 
above  referred  to,  relating  to  the  errors  of 
the  court  In  the  main  charge,  shows  that  the 
matter  therein  contained  is  not  erroneous  or 
objectionable  by  reason  of  anything  set 
forth  in  the  pleadings.  No  Issue  Is  submit- 
ted to  the  jury  not  made  by  the  pleadings. 
Hill  T.  Gulf,  etc..  By.  Co.,  80  Tex.  431,  15 
S.  W.  1099;  Missouri,  etc.,  Hy.  Co.  v.  Wag- 
goner, 109  S.  W.  971;  Blackburn  v., Black- 
burn, 16  Tex.  Civ.  App.  564,  42  S.  W.  132, 
application  for  writ  of  error  dismissed  by 
Supreme  Court  93  Tex.  700.  What  has  been 
said  disposes  of  all  the  assignments  briefed 
by  appellant  relating  to  the  rulings  of  the 
court  apoD  qtedai  exertions,  the  admission 
of  evidence,  and  alleged  errors  in  the  charge, 
as  well  as  the  ruling  of  the  oonrt  upon  the 
motion  for  a  new  trlaL 

We  tiave  reviewed  the  record  for  the  par- 
pose  of  ascertaining  the  existence,  if  any, 
of  fnndamental  error,  reqalrlng  a  reversal; 
and  failing  to  find  any  sacb  error,  and  the 
abDTe>iuiimed  aaslgnmentB  not  being  support- 
ed by  statement  of  facta  and  Uils  of  excep- 
tion, 80  as  to  oiable  oa  to  paas  upon  their 
reqwctlve  merits,  the  Judgment  of  the  dis- 
trict court  la  affirmed. 


HOUSTON  OIL  CX).  OB"  TEXAS  V.  DATia 
(Conrt  of  Civil  Appeals  of  Texas.  Oalvesttm. 
Feb.  11,  1013.) 

1.  GouBTS  (1 170*)—JuBi8WCTiON— Pleading 
—Amount  Involtid. 

Where  a  petition  alleged  that  defendant 
cut  and  removed  timber  from  plaintiffa  land 
^  the  value  of  $5  per  thousand  feet,  amounting 
to  9384.9i0.  and  caused  such  timber  to  be 
ndagl^  ana  confased  with  other  timber  of  bis 
own  axgremttiiiK  200,000  feet,  and  asked  judg- 
ment  tor  the  title  and  posaesaloD  of  the  200,- 
000  feet,  or  if  not  entitled  thereto  to  that  tok- 
en from  plaiotiff'a  land,  bat  did  not  allege  tbe 


value  of  defendant*!  timber  with  which  plain - 
tiff's  waa  mingled,  a  i^ea  to  tbe  county  coart's 
jurisdiction,  on  the  ground  that  tbe  petitioa 
showed  on  its  face  that  tbe  value  of  tbe  prop- 
erty exceeded  f 1,000^  should  not  have  been  sus- 
tained. 

[Ed.  Note.— For  other  caaes,  see  Gonrta, 
Cent  Dig.  I  427;  Dec  Dig.  {  im*] 

2.  CouBTS  ({  39*)— Plxas  in  Abatbhbnt— 

Heabino  and  Dbtebhination. 

Where  a  petition,  in  an  action  to  recover 
tbe  titl»  and  posBesaion  of  logs,  did  not  show 
on  its  face  that  their  valae  exceeded  $1,000, 
a  plea  to  tbe  county  court's  jurisdiction,  alleg- 
ing that  plaintiff  had  alleged  tbe  value  of  toe 
property  at  leaa  than  that  aum  for  the  purpose 
of  conferring  juriadlction  on  the  court,  should 
not  have  been  sustained  without  bearmg  evi- 
dence in  its  support,  since  It  merely  raised  an 
issue  which  should  have  been  determined  on 
proof. 

[Ed.  Note.— For  other  cases,  see  Courts, 
Cent  Dig.  M  152-156;  Dec.  Dig.  1  39.*] 

3.  Injunction  {{  136*)— Tehpobabt  Injunc- 
tion—Gbounds. 

In  an  action  for  cutting  and  removing  tim- 
ber from  plaintiff's  land  and  mingling  and  con- 
fusing it  with  defendant's  own  timber,  where 
it  was  shown  that  defendant  was  threatening 
to,  and  unless  restrained  would,  remove  the 
property  from  the  county  and  dispose  of  it, 
that  he  was  insolvent  and  irresponsible,  and 
that  nnless  defendant  was  restrained  from  re- 
moving the  logs,  plaintiff  would  lose  tbeir  val- 
ue, plaintiff  was  entitled  to  a  temporary  in- 
junction, against  the  removal  and  disposal  of 
the  l^s,  pending  the  actioa  under  Sayles'  Ann. 
Civ.  St.  1897,  art  2089,  subd.  8,  as  amended  by 
Acts  Slst  Leg.  lat  Ex.  Sess.  c.  S4,  authorizing 
tbe  issuance  of  injuncdona,  wtiere  irreparable  in- 
jury to  peraonal  property  is  threatened,  irre- 
spective of  any  legal  remedy  at  law,  and  was 
not  coniBned  to  tile  remedy  by  sequestration  or 
attachment 

(Ed.  Note.— For  other  caaes,  see  Inianctlott, 
Cent  Dig.  ||  S06,  306;  DecTW  i  136.*} 

4.  CouBTS  (1  163*)— JuBisDionoif— Actions 
INVOI.VINO  Bealtt. 

An  action  to  recover  tbe  title  and  posses- 
sion of  timber  cut  and  removed  from  plaintiff's 
land,  in  which  the  petition  merely  described 
the  land  to  show  ownership  of  tbe  timber,  was 
within  the  jurisdiction  of  the  county  court,  not 
involving  tbe  title  to  land  or  a  trespass  there- 
on, since  logs  become  personalty  when  severed 
from  the  soil,  especially  where  tbe  owner  of 
tbe  soil  recognises  them  as  such  and  sues  for 
tbeir  recovery  or  for  tbeir  value. 

[EkL  Note.— For  other  cases,  see  Courts, 
Cent  Dig.  U  410-411;  Dec.  Dig.  f  163.*] 

5.  Injunction  (J  145*)— Tkkfobabt  Injuho- 
TioN— Affidavit— SuFFiciENCT. 

Where  the  petition  for  a  temporary  in- 
junction stated  the  matters  alleged  posidv^, 
and  not  on  information  and  belief,  a  support- 
ing affidavit  that  tbe  allegations  as  to  facts 
were  true,  "and  that  the  allegations  in  aaid  pe- 
tition based  on  knowledge  and  belief  were  true 
to  tbe  best  of  affiant's  knowledge  and  belief," 
was  sufficient;  tbe  quoted  portion  being  anr- 
plusage  which  might  be  disregarded. 

[Ed,  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  H  SIS.  821;  Dec  Dig.  {  145.*] 

Appeal  fnmi  Newton  County  Court;  O.  O. 
Colaon,  Jndga 

Action  by  tbe  Houston  Oil  Company  of 
Texas  against  Henry  Daris.  From  a  lodg- 
ment of  dlnnlssal,  plaintlfl  appeals.  Be- 
versed  and  remanded. 


*Wm  other  cases  see  aama  tople  and  swtlon  MUHBBR  In  Dec.  Die  *  Am.  Dig.  Ksy-Ho.  8«rl«a  *  R«'r  Xadvtw 
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Hlglitower,  Orgaln  it  Batler  and  W.  H. 
Davldaon,  all  of  Beaumont,  and  H.  O.  Head, 
of  Sberman,  tox  appellant 

MeHEANS,  J.  Tin  HoDStm  CHI  Oompany 
of  Itexas  brongbt  this  salt  against  Henry 
Davis  to  record  certain  i^e  and  hardwood 
logs  alleged  to  have  bem  cut  and  remored 
by  defaidant  from  a  tract  of  land  owned 
by  plaintiff  and  stacked  on  the  bank  of  the 
Sabine  river,  and,  by  an  allegation  that  the 
def^dant,  for  the  pnrpoae  ol  iHreventlng 
Identification  of  said  logs^  bad  wrongfally 
and  willfully  mixed  and  Intermli^led  the 
same  with  logs  bdonglng  to  him,  songbt  to 
recover,  not  tmly  the  logs  that  had  been 
taken  from  Its  land,  but  also  those  with 
whldi  they  bad  bem  so  Intermingled.  It 
also,  under  an  all^tton  that  the  defendant 
was  Insolrait  and  irrespoudb]^  sought  and 
obtained  a  temporary  writ  of  injunction  re- 
straining tlie  defendant  from  removing  or 
dlsposlnjf  of  tbB  logs,  or  any  of  thun,  durii^ 
the  pendency  of  the  suit  Defendant  filed  a 
plea  In  abatemoit  of  plalntUTa  suit,  the 
first  ground  of  wbldi  is  that  the  court  was 
without  Jurisdiction  to  bear  and  determine 
the  case^  because  It  appeared  from  the  plaln- 
tUTs  petition  that  the  matter  In  controversy, 
exdnidve  of  intmst,  amounts  In  value  to 
more  than  $1,000,  and  the  second  ground  is 
that  the  valne  <tf  the  property  In  controversy 
eneeds  $1,000.  and-  that  plaintiff  had  lUs^ 
and  frandulmtly  tried  to  allege  the  value  of 
same  as  being  less  than  $1,000  for  the  sole 
parp<Me  of  conferring  Jurisdiction  on  the 
county  court.  The  court  sustained  both 
grounds  of  the  plea  without  hearing  evidence 
upon  tltbet,  and  dismissed  plaintUFs  sntt, 
and  from  the  Judgment  of  dismissal  plaintiff 
has  awealed. 

Appellant  by  Its  first  ssslgnmMit  ot  error 
assails  tlw  action  of  the  court  in  sustaining 
the  first  ground  of  defendant's  plea  in 
abatanoit. 

Tha  material  allegations  In  plaintiff's 
petition  are  as  follows:  "And  for  its  cause 
of  action  herein  plaintiff  alleges  that  here- 
tofore^ to  wit,  at  divers  times  betwe^  the 
1st  day  of  January,  A.  D.  lOU^  and  the  25th 
day  Of  November,  A,  D.  1910^  said  Hairy 
Davis,  his  agents,  servants,  and  employes, 
knowlni^,  willfully,  and  with  the  wrongful 
and  malicious  Intention  of  Invading  the 
rights  of  this  plalntUI^  did  cut  down,  remove, 
and  carry  away  from  a  certain  tiact  of  land 
belonging  to  this  plaintiff  said  tract  of  land 
lying  and  being  situated  In  Newton  county. 
Tex.,  certain  pine  and  hardwood  timber,  con- 
sisting of  713  logs  of  pine  timbu',  aggregat- 
isig  73,210  feet  of  the  value  to  this  plaintiff 
of  $B  per  thousand  feet^  or  of  the  total  value 
to  this  plaintiff  of  $836.10,  and  64  hardwood 
logs,  aggregatinc  8,778  feet,  of  the  value  to 
this  plaintiff  of  $6  per  thousand  feet,  or  of 
tha  total  value  to  this  plaintiff  of  $1&89. 
[Next  follows  a  deacrlptl<m  of  the  land 
from  idddi  the  timber  was  alleged  to  have 


been  cut]  Plaintiff  all^w  ttiat  at  the  differ- 
ent times  between  said  January  1, 1910,  and 
NovKubOT  2S,  1910,  said  Httuy  Davis,  his 
agents,  servants,  sJid  tmuloyta  wroncfnUy 
and  willfully  cut  and  removed  said  timber 
as  aforesaid,  and  caused  said  timber  so  cot 
and  removed  to  be  mixed,  mingled,  and  con- 
fused with  obtain  other  timber  belonging 
to  the  said  Henry  Davis.  Plaintiff  alleges 
that  the  timber  cnt  ttom  Its  land  aforesaid 
and  the  timber  above  referred  to,  the  proper- 
ty of  said  Henry  Davis,  aggr^tlng  as  much 
as  200,000  feet  of  timber.  Is  stacked  on  the 
bank  of  the  Sabine  river  In  Newttm  oonnty, 
at  a  point  on  said  ilver  know  as  Old  Bel- 
grade. This  plaintiff  alleges  that  said  tim- 
ber  cnt  from  Its  lands  was  confused  and  mix- 
ed by  said  Henry  Davis  with  timber  belong- 
ing to  him  willfully,  and  for  the  purpose  of 
preventing  this  plaintiff  trom  Id^itL^ing, 
following  up,  and  recovering  its  said  timber. 
Plaintiff  alleges  that,  by  reason  ot  the  wrong- 
ful and  willful  acts  of  said  Henry  Davis,  his 
agents,  servants,  and  employes,  as  aforesaid, 
In  mixing  and  confusing  the  timber  of  this 
plaintiff  with  that  of  the  said  Henry  Davis, 
it  Is  impossible  for  tills  plaintiff  to  Identify 
the  timbers  cnt  trom  its  land  aforesaid,  and 
to  sevarate  and  segregate  Its  said  timbepfrom 
timber  belonging  to  the  said  Henry  Davis  with 
urtilch  it  has  been  Intermln^ed,  and  that  this 
result  has  been  occasioned  by  the  willful  and 
hatentlonal  conduct  of  the  said  defendant  here- 
in in  so  mingling  and  confusing  said  timber. 
Plaintiff  r^resents  unto  the  .court  that,  by 
reason  of  the  premises  and  the  conduct  of 
the  defendant  herein,  as  aforesaid,  it  Is  en- 
titled to  recov»  from  said  d^tedant  tbe 
whole  of  said  200,000  feet  of  timber,  more 
or  less,  lying  on  the  banks  of  the  SaUne 
river  at  the  point  known  as  Old  Belgrade^ 
and  consisting  of  the  timber  which  has 
been  cnt  from  the  lands  of  this  plaintiff, 
as  aforesaid,  and  tbe  timber  belonging 
to  the  defendant.  Hairy  Davis.  Plain- 
tiff avers  that  it  has  repeatedly  requested 
said  Henry  Davis  to  tum  over  to  its  agents 
its  said  timber,  or  in  tbe  alternative  to  pay 
it  the  value  of  said  ttmbu*,  as  heettaitiefore 
alleged ;  but,  although  often  reqnested,  aaid 
defoidant  has  refused  ^hw  to  return  said 
timber  to  ttils  plaintiff  or  to  pay  said  plain- 
tUf  the  value  thereof,  to  tbe  damage  of  yoar 
petiUtmer  In  the  sum  of  $384.9^  with  6  pw 
cent  interest  thtteon  from  January  1,  1910. 
Plaintiff  forthw  repreeonts  that  In  the  event 
It  Is  mistaken,  or  in  the  event  It  should  be 
decided  by  tU>  bononble  eourt  that  It  Is 
not  entitled  to  tbe  whole  of  said  tlmt)er 
stacked  on  the  bank  at  tbe  Sabine  river  at 
a  point  known  as  Old  Belgrade,  aggr^tlng 
200,000  feet  more  or  less,  that  It  Is  oati- 
tled  to  the  portion  thereof  which  was  cot  from 
die  land  of  Oiis  plaintiff  as  aforesaid,  and 
that  in  any  event  this  plaintiff  fears  that 
said  defendant  will  remove  aaid  timber  out 
of  tbe  limits  of  Newton  county  dnring  the 
pendmcy  <tf  Oils  suit,  nnd  that  In  fnrUii^ 
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ance  of  bis  pnrppse  so  to  do  the  defendant 
has  caused  said  property  to  be  piled  on  the 
bank  of  tbe  Sabine  river,  to  be  floated  down 
said  river,  and  disposed  of  by  said  defendant 
at  Onmge,  Tel.,  or  some  other  place,  to 
persons  unknown  to  this  plaintifT.  Plaintiff 
further  alleges  that  said  defendant,  Henry 
Davis,  Is  an  Insolvent  negro,  without  flnan- 
dal  Tesponaibilll7,  and  that,  If  said  d^end- 
ant  removes  said  logs  out  of  Newton  county, 
Tex.,  as  he  has  threatened  and  proposes  and 
intends  to  do,  your  petitioner  will  be  Ir- 
reparably damaged,  to  the  extent  of  the 
value  of  said  logs,  and  will  be  without,  and 
is  now  without,  an  adequate  remedy  to  pro- 
tect Its  rights  in  the  premises.  Wherefore, 
premises  considered,  plaintiff  prays  Judgment 
against  defendant,  Henry  Davis,  for  the  title 
and  possession  of  the  200,000  feet  of  pine 
and  hardwood  timber  hereinbefore  described, 
consisting  of  timber  cut  from  the  lands  of 
this  plaintiff,  and  of  the  timber  belonging  to 
the  said  Henry  Davis,  piled  on  the  bank  of 
the  Sabine  river,  at  the  point  known  as  Old 
Belgrade,  and  In  the  possession  of  said  de- 
fendant, and,  in  the  event  it  should  be  held 
that  plalntlfT  is  not  entitled  to  tbe  entirety 
of  said  200,000  feet  of  said  timber,  plaintiff 
prays  that  It  have  Judgment  against  said 
Henry  Davis  for  the  title  and  possession  of 
tbe  said  713  logs  of  pine  timber,  aggregating 
73,219  feet,  and  64  hardwood  logs,  aggregat- 
ing 3,778  feet,  or  a  total  of  76,997  feet  of 
pine  and  hardwood  timber.  Plaintiff  farther 
prays  that  this  honorable  court  do  forthwith 
Issne  its  writ  of  Injunction,  directed  to  the 
sherLfl  or  any  constable  of  Newton  county, 
Tex.,  restraining  said  defendant,  Henry 
Davis,  his  ag^ts,  servants,  or  employes  from 
carrying  away  or  removing  said  200,000  feet 
of  timber,  more  or  less,  or  any  part  of 
it,  beretofore  referred  to,  and  piled  on  the 
bante  of  the  Sabine  river  at  Old  Belgrade, 
until  the  further  order  of  the  court,  and  un- 
til such  time  as  this  plaintiff  shall  have  had 
Its  timber  segregated  and  removed  from  said 
200,000  feet,  more  or  less,  and'ntnnied  to 
its  possession  and  control." 

£1]  It  will  be  observed  from  the  above- 
quoted  petition  that  plaintiff  alle^  the 
value  of  the  logs  taken  from  Its  land  to  be 
95  per  thousand  feet,  the  aggregate  value  of 
all  said  logs  calculated  on  this  blisis  being 
$384^.  It  is  alleged  that  the  defendant 
bad  mixed  these  logs  with  logs  of  his  own,  and 
that  all  the  logs  together  aggr^te  200,000 
feet:  There  Is  no  specific  allegation  that  the 
Ic^  belongltag  to  defendant  are  of  ihe  value 
of  95  per  thousand  feet,  nor  are  there  any 
allegatimis  that  they  exceed  such  value; 
hence  the  petition  did  not  show  on  Its  face 
that  tbe  value  of  the  200,000  feet  of  logs 
sued  tor  exceeded  the  Jurisdiction  of  the 
ooanl7  court.  We  think  therefore  that  tbe 
court  Incorrectly  held,  by  sustaining  the  plea, 
that  the  petition  afOrmatively  shows  that 
the  amount  in  controversy  exceeded  $1,000, 
and  was  thwefore  b^ond  tbe  Jurisdiction  ot 


the  county  court  An  exception  to  the  peti- 
tion upon  the  ground  that  the  value  of  all 
the  logs  was  not  shown  would,  no  doubts 
have  been  sustained,  and  we  think  correcUy 
so.  AppeUanifa  first  assignment  ct  error  la 
sustained. 

[2]  Appellant's  second  and  third  assign- 
ments complain  of  tbe  action  of  the  court  in 
sustaining  tbe  second  ground  of  defendant's 
plea  In  abatement,  which  Is,  In  effect,  that 
the  logs  In  controversy  exceed  $1,000  in  val- 
ue, and  that  the  plaintiff  had  fraudulently 
tried  to  allege  tbe  value  thereof  at  less  than 
said  sum  for  the  sole  purpose  of  conferring 
Jurisdiction  upon  the  county  court  As  be- 
fore stated,  there  was  no  evidence  offered  In 
support  of  this  plea ;  nevertheless  it  was  sus- 
tained by  the  court,  and  In  this  the  court 
conunltted  error.  The  plea  above  referred  to 
only  raised  an  Issue  in  the  case  which  should 
have  been  determined  upon  proof,  as  any 
other  f&ct  in  issne  The  following  authorities 
are  conclusive  upon  this  point:  Tidball  t. 
Bichofl,  66  Tex.  68,  17  S.  W.  263 ;  Roper  v. 
Brady,  80  Tex.  591,  16  a  W.  434 ;  Railway 
T.  Nicholson,  61  Tex.  S62;  Dwyer  t.  Bassett, 
63  Tex.  276;  McDannell  r.  Cherry,  91  Tex. 
177. 

In  addition  to  sustaining  the  pleas  in  abate- 
ment the  court  also  sustained  deffendaat's 
motion  to  dissolve  the  temporary  InjoncUon 
theretofore  issued,  restraining  defendant  from 
moving  or  dlspostng  of  the  logs  during  the 
pendency  of  the  suit  Tbe  motion  consisted 
of  several  grounds,  each  of  which  was  pre- 
sented In  tbe  nature  of  an  exception,  and 
each  was  sustained.  Tbe  first  ground  of  the 
motlm  Is :  "This  Is  a  suit  tor  the  recovery 
of  personal  prc^>er^,  and  the  i^lntifl  has  a 
legal  remedy  at  law,  and  la  not  ^tltted  to  the 
relief  sought  and  prayed  for  In  Us  petition." 
The  sustaining  of  this  ground  Is  made  the 
basis  of  appellant  fifth  assignment  of  error. 

[I]  The  court  evidently  proceeded  upon  the 
theory  that  plaintiff  was  confined  to  a  levy 
upon  the  property  by  sequestration  or  attach- 
ment and  that  because  the  property  is  per- 
sonal property  under  no  conditions  conid  the 
court  properly  grant  Injunctive  rdief.  Be 
that  as  It  may,  we  are  of  the  opinion  that 
under  the  allegations  of  the  petition  the 
plaintifl  was  entitled  to  tbe  injunction  prayed 
for,  even  If  it  bad  an  adequate  remedy  at 
law.  The  petition  charged  that  the  defend- 
ant wantonly,  willfully,  and  with  the  inten- 
tion of  preventing  plaintiff  from  Identifying 
Its  own  property,  mingled  and  confused  the 
same  with  his  own,  and,  further,  that  the  de- 
fendant was  threatening  to,  and  would  unless 
restrained,  move  all  of  said  property  out  of 
Newtou  county,  and  dispose  of  it  to  persons 
to  plaintiff  unknown,  and  farther,  that  de* 
fendant  was  Insolvent  and  irresponsible,  and 
that  unless  he  was  restrained  from  moving 
the  logs,  plaintiff  would  lose  the  entire  val- 
ue thereof.  Subdivision  3  of  article  2988, 
Sayles'  Civil  Statutes,  as  amended  by  tbe 
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Tblrty-Fint  Legtslatnre^  antborlzes  the  issa- 
ance  of  Injunctlona,  In  cases  where  IrreiK 
arable  Injury  to  personal  property  la  threat- 
ened, "IrrespectlTe  of  any  legal  remedy  at 
law."  Even  before  the  adoption  of  the  amend- 
ment to  article  2989,  oar  courts  bad  ceased 
to  apply  the  strict  rale  that  relief  by  injunc- 
tion should  be  denied  where  the  applicant 
had  an  adequate  legal  remedy.  In  tact'some 
of  the  more  recent  decisions  of  this  state  go 
tBX  tow&rd  holding  that  In  cases  where  the 
statute  inrescrlbes  the  grounds  upon  which 
an  injunction  may  be  granted,  the  right  to 
such  nUet  becomes  a  legal  right,  and  does 
not  depend  on  equitable  ^neiples.  Uttchell 

Burnett,  67  Tex.  ClT.  App.  124,  122  8.  W. 
087;  Sumner  v.  Crawford.  91  Tex.  129.  41  S. 
W.  994;  Green  t.  Gresham,  21  Tex.  Otf. 
Aps^  001,  B3  S.  W.  882;  Snlllran  T.  Dooley, 
SI  Tex.  GlT.  Ak>'  689,  73  S.  W.  82;  Cbancey 
T.  AlUson.  48  Tex.  Civ.  App.  441,  107  S.  W. 
60b;  Budianan  t.  Wilborn,  106  S.  W.  841. 
We  think  the  statute  referred  to  anthorlied 
the  Issuance  ot  the  Injunction  under  the  al- 
legatioas  of  the  petition,  and  the  court  erred 
in  sustaining  the  exception  above  quoted. 

[4]  The  second  and  third  grounds  or  excep- 
tions ragei  by  deftodant  are  as  A>llow8 :  "(2) 
Because  the  plaintiff  alleges  in  his  petition 
that  It  Is  the  owner  of  the  land  described  In 
Its  petition,  and  this  court  Is  without  Juris- 
diction to  pass  upon  title  to  land.  (3)  Be- 
cause this  is  a  case  of  trespass  npon  proper- 
ty, and  plaintiff  has  a  legal  remedy,  if  any 
remedy  at  all,  therefor,  and  this  court  Is 
without  jurisdiction  to  hear  and  determine 
this  cause."  The  allegations  of  the  petition 
showing  that  appellant  was  solng  for  logs  al- 
ready severed  from  the  soil,  and  merely  de- 
scribing the  land  as  a  means  of  showing  Its 
ownership  of  the  logs,  and  the  suit  not  in- 
volving in  any  way  the  title  to  the  land  or  a 
trespass  thereto,  bat  only  to  the  logs  as  per- 
sonal property,  the  exceptions  were  not  well 
taken.  That  the  logs  became  personalty  up- 
on being  severed  In  the  circumstances  charg- 
ed in  the  petition  admits  of  no  doubt.  Espe- 
cially is  this  tme  when  the  owner  of  the  soil 
from  which  they  are  taken  recognizes  them 
^s  such,  and  sued  for  the  recovery  of  them 
or  for  their  value.  Even  standing  trees  which 
have  been  mort^ged,  and  which  by  the  terms 
of  the  mortgage  are  to  be  cut  and  removed 
from  the  land,  are  considered,  as  between 
the  mortgagor  and  mortgagee,  personal  prop- 
erty. Boykln  V.  Rosenfield,  69  Tex.  115,  9  S. 
W.  318 ;  Montgomery  v.  Peach  River  Lumber 
Co.,  54  Tex.  Civ.  App.  143,  117  S.  W.  1061; 
Toakam  v.  Davis,  162  Mo.  App.  263,  144  S. 
W.  877.  We  think  the  court  erred  in  sustain- 
ing the  exceptions,  and  appellant's  assign- 
ment raising  the  point  Is  sustained. 

[S]  We  also  think  the  court  erred  in  sus- 
taining the  exception  of  defendant  to  the  ef- 
fect that  the  supporting  affidavit  to  the  peti- 
tion for  Injunction  Is  wholly  Insufflclent  to 


authorize  the  court  to  grant  the  Injunction. 
The  affidavit  of  McMahon,  who  was  shown  to 
be  an  agent  of  plaintiff,  and  authorized  to 
make  the  affidavit,  is:  "That  the  allegations 
in  said  petition  as  to  fticts  are  true,  and  that 
the  allegations  in  said  petition  based  upon 
knowledge  and  belief  are  true  to  the  best  of 
affiant's  knowledge  and  beliet"  We  do  not 
think  this  case  is  like  that  of  Pullen  v.  Bak- 
er, 41  Tex.  419.  We  quote  from  the  sylla- 
bus, which  correctly  states  the  decision  In 
that  case :  "An  Injunction  granted  on  peti- 
tion, verified  by  oath  of  an  attorney  "That  the 
statements  In  the  petition  axe  true  when 
made  npon  his  own  knowledge,  and  Vhen 
made  upon  information  of  others  be  believes 
them  to  be  tru^'  and  f  n  which  it  does  not  ap- 
pear tbat  any  of  the  statements  were  made 
upon  the  knowledge  of  affiant  or  upon  Infor- 
mation of  others,  should  be  dissolved  on  ac- 
count of  want  of  sufficient  affidavit  to  the 
truth  of  the  petition."  The  statute  requires 
the  affidavit  to  state  ttiat  the  allegations  of 
the  petition  are  tm&  A  reading  of  the  peti- 
tion herdnbefore  copied  will  demonstrate 
that  the  allegations  are  positive  and  made  as 
a  matter  of  fact,  and  In  no  instance  Is  an  al- 
legation made  upon  information  and  belief. 
The  petition  states  what  Qie  defendant  has 
don^  is  doing,  and  is  threatening  to  do.  It 
does  not  allege  that  plaintiff  Is  informed,  and 
no  such  Information  charges  such  acts  on  tlie 
part  of  the  defendant  The  statement  in  the 
affidavit  tliat  "the  allegations  In  said  petition 
as  to  fiicta  are  true,"  and  all  the  allegatlona 
being  directly  alleged  as  facts,  and  n(me  of 
them  being  based  on  information  or  belief^ 
the  latter  clause  in  tbe  affidavit  Is  mere  sur- 
plusage, and  may  be  disregarded. 

For  the  errors  indicated,  the  judgment  of 
the  court  below  is  reversed  and  the  cause 
manded. 

Reversed  and  remanded. 


PAOIFIO  EXPRESS  00.  BOSS. 
(Court  of  Civil  Appeals  of  Texas.  Galvuton. 
Jan.  25. 1913.) 

1.  CABKIEBS    a  168*)— GONTBAOTS  Betwebit 

Bhipfeb  ahd  Cabbibb— CoirsiORaES. 

Id  an  action  against  a  carrier  for  injury 
to  goods,  the  consignee  la  bound  by  a  valid 
contract  of  earring  made  between  toe  shipiwr 
and  the  carrier  aa  to  the  ^ue  of  the  goods. 

[Ed.  Note.— For  other  caaea,  see  Carriers. 
Cent.  Dig.  Si  663-667,  69&-703H.  708-710, 
71S,  718^ :  Dec.  Dig.  |  158.*] 

2.  GABRIBBS    a  168*)— GONTBACTS  LnflTIIfO 

Liability  or  Cabbiebs  for  Neoliqencb. 
A  provision  in  a  bill  of  lading  tbat  the  car- 
rier should  not  be  held  liable  beyond  the  sum 
of  $60,  "unless  the  just  and  true  value  diereof 
is  stated  herein,  and  ao  extra  charge  la  agreed 
to  be  paid  therefor,  based  npon  such  higher  val- 
ue," ia  not  void  aa  an  attempt  to  arbitrarily 
limit  liability  for  loss  fmn  negligence,  without 
regard  to  real  valne. 

[Ed.  Note.— For  other  cases,  aeo  Carriers, 
Cent  Dig.  If  66^-607,  689-7^8%.  708-710^ 
718,  718^:  Dec.  Dig.  |  168.*] 
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8.  CABims  CI  196*)— PDrBXJSnSD  BAtu— No- 
TICK. 

A  shipper,  beln^  ngnlred  to  take  notice  of 

SaUisfaed  rates  filed  with  and  approved  by 
le  IntexBtata  Commerce  Commission,  and 
irbieh  the  carrier  ia  required  to  charge,  is 
Jwand  by  a  prorlsion  in  a  bill  of  ladtu  prorid- 
Id(  that,  if  the  shipper  does  not  state  the  value 
of  a  shipment  in  the  MU  of  lading,  the  carrier 
viU  not  be  liable  for  more  than  $50,  although 
be  was  Ignorant  of  Ita  presence;  sndi  being, 
Id  effect,  a  declaration  that  the  goods  wen  not 
worth  more  than  $50. 

[EA.  Note.— For  other  cases,  see  Carrier*, 
Oent-^D^I^  677,  679,  682-685,  691-606;  Dec 

AH»eal  from  Harris  Cotmty  Conrt;  C  C 
WreD,  Judge. 

Action  by  J.  O.  Bobs  against  the  Padflc 
Express  Company.  Judgment  for  plaintiff, 
and  defeadant  appeals.  Beformed  and  Ten- 
dered. 

James  Jj.  Mlnnls,  of  St  Louis,  Mo.,  and 
WteoD  &  Dabn^,  of  Houston,  for  appellant. 
Baker,  Botts.  Parlcer  &  Garwood  and  J.  a 
Tttwnes,  Jr^  all  iit  Houston,  for  appellee. 

BEBSB,  J.  J.  O.  Boss  sued  the  Pacific 
Bipima  Conqpany  In  tbe  Justice  court  for 
$122.20,  tbe  TOlne  of  a  box  of  automobile 
parts  which  had  been  shipped  from  Detroit, 
lUtib.,  by  the  Brerett-Metsger-Flandera  Com- 
pany to  J.  O.  Bobs  at  Houaton,  Tex.,  1^  the 
Fadflc  Sxpreaa  Company,  and  wMch  It  was 
alleged  had  bem  lost  by  the  nesUgenee  of 
the  express  company.  The  xdalntlff  had 
judgment  In  the  Justice  conrt  for  the  amount 
claimed,  from  which  Judgment  the  defend- 
ant prosecuted  an  appeal  to  the  county  court, 
where  a  like  Judgment  was  rendered.  From 
last  Judgment,  this  appeal  la  prosecuted. 
Tbe  following  conclusions  of  fact,  found 
the  trial  court,  are  adopted  by  us: 

"0)  On  AprU  14,  1900,  the  XrverettHeta- 
ger-Elandan  Company,  at  I>etroi^  UldL, 
shipped  to  J.  O.  Boss,  to  Houstim,  Tex.,  <me 
box  of  automobile  parts.  There  la  no  evi- 
dence that  tbla  box  was  marked  or  otherwise 
Indicated  aa  to  its  contents  to  the  knowledge 
of  tho  express  company,  or  that  the  express 
company  knew  the  Talne  of  tbe  shlpmoit 
The  statement  of  the  bill  of  lading  Is  merely 
that  one  box  was  shipped.  This  blU  of  lad- 
ing waa  made  out  by  the  abXpver  and  signed 
and  receipted  for  by  the  express  company's 
driver,  Wilson,  as  Is  customary,  at  the  time 
when  this  box  was  delivered  to  the  express 
company,  and  Invoice  made  out  by  the  Ever- 
ett-Hetzger-Flandere  (Company,  the  shipper, 
for  $122.20,  the  Invoice  price  of  the  goods, 
and  a  copy  of  the  Invoice  was  sent,  with  the 
shipment,  to  Boss,  the  plaintiff.  In  this  In- 
voice, the  various  articles  are  itemized.  Mr. 
Boas  bad  paid  for  the  goods  In  advance. 

**(2)  The  E}verett-'Metzger-FIanderB  Com- 
pany, the  shipper,  bad  been  furnished  by  the 
express  company  with  a  book  of  blank  bills 
ftf  lading,  as  is  nsual  In  case  of  large  ship- 
pers, ao  that  tbe  bills  of  lading  may  be  filled 


out  by  the  shipper  and  signed  by  the  driver 
when  he  calls  for  the  various  packages.  As 
stated  above,  the  bill  of  lading  covering  these 
articles  had  been  so  filled  out,  covering  not 
only  this  shipment,  but  shipments  to  various 
other  points.  The  invoice  was  not  mentioned 
or  delivered  to  the  driver,  merely  the  box  of 
articles  and  bill  of  lading  already  made  put, 
which  he  signed.  Among  other  provisions 
in  this  bill  of  lading  was  the  following  con- 
tained in  section  6  thereof:  'Nor  In  any 
event  shall  this  company  be  held  liable  or 
responsible,  nor  shall  any  claim  be  made  up- 
on it,  beyond  the  sum  of  fifty  dollars  unless 
the  Just  and  true  value  thereof  Is  stated 
herein,  and  an  extra  cliarge  is  paid  or  agreed 
to  be  paid  therefor,  based  upon  such  higher 
value.'  This  shipment  was  filled  out  by  the 
shipper  on  the  bill  of  lading  as  follows: 
'Date,  4/14/09.  Article,  one  box.  Value, 
Consignee,  J.  O.  Boss.  Destination, 


Hoaston,  Texas.  Becelpted  by  Wilson.'  The 
whole  was  completely  filled  out,  except  the 
signature  of  the  driver,  Wilson,  before  it  was 
tendered  to  him  by  the  shipper. 

"(3)  Tbe  shipping  clerk  of  the  Everett- 
MetEger-Flanders  Company,  one  S.  B.  Shaw, 
who  packed  and  shipped  the  goods  involved 
in  this  controversy,  knew  that  the  receipt 
book,  containing  blank  bills  of  lading  had 
been  furnished  by  the  express  company  to 
his  concern,  but  did  not  know  the  contaits 
or  provisions  of  the  bills  of  lading,  and  had 
never  looked  up  to  see  whether  any  tariffs 
had  been  filed  by  the  express  company.  It 
was  not  a  part  of  his  duty,  to  die(^  any 
rates,  and  he  was  not  fiunillar  with  the  dif- 
ferent rates  <durged  for  diff^ent  weights, 
nor  the  contents  or  provisions  of  the  forma 
€l  bills  of  lading  fumlabed  by  the  express 
company.  Frank  Shaw,  the  manager  of  the 
Bverett-Metzger-Flanden  Conqjumy,  waa  ful- 
ly informed  as  to  the  stipulation  in  the  bills 
of  lading  as  set  out  in  section  5  quoted 
above.  It  was  his  duty  to  check  rates  on 
outbound  prepaid  shipnmits  and  on  inbound 
shipments.  He  had  no  direct  pnsonal  con- 
nection with  the  shipment  in  controversy. 
It  was  the  custom  of  the  express  company  to 
ask  occasional  shippers  for  the  valuation  of 
the  goods  shipped ;  but  it  waa  not  their  cus- 
tom to  a^  regular  and  large  shippers.  The 
Everett-Metsger-Flanders  Company  was  a 
regular  and  la^  shipper  through  the  said 
express  company.  As  stated  above,  the  Eker- 
ett-Metzger-Flanders  Company  filled  out  bills 
of  lading  on  the  blank  forms  furnished 
them,  ready  for  the  driver,  and  did  not  fill 
up  the  valuation  blank  except  when  It  pre- 
paid the  freight  on  outtwund  shipments  or 
sent  C.  O.  D.  shipments. 

"(4)  At  the  time  this  shipment  was  made, 
there  was  La  force  the  Interstate  Commerce 
Commission  rates,  which  from  Detroit,  Mich., 
to  Houston,  Tex.,  ou  articles  of  this  charac- 
ter, TOs  ^  per  100  pounds,  and  the  weltfit 
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of  Oxla  box  was  21S  pounds,  making  tlie  rate 
of  $12.90.  witbont  regard  to  the  valuation 
charge;  bnt  there  was  also  In  force  the  offi- 
cial express  classification  and  table  of  grad- 
uated charges  issued  April  10,  1908,  In  which 
it  was  provided  as  follows,  among  other 
things:  'Valuation  charges  on  merchandise, 
(a)  Merchandise  rates  are  based  upon  a  val- 
ue of  not  exceeding  $&0  per  shipment,  and  no 
farther  liability  is  assumed  by  the  ezptess 
company  unless  the  shipper  declares  at  time 
of  shipment  a  higher  value.  When  such  de- 
clared value  exceeds  fSO,  the  following  addi- 
tional charges  must  be  made  on  the  value  In 
excess  of  $50,  viz.:  When  a  value  higher 
than  that  declared  is  shown  by  an  Invoice 
accompauylng  the  shipment,  the  higher  value 
must  be  diaiged  on.  (d)  When  merchandise 
rate  nceeda  $3,  and  not  more  than  $8  per 
100  pounds,  15  cents  for  each  $100  value  or 
fraction  thereof.*  The  rate  charged  by  the 
express  company  was  fl2.90.  The  Invoice 
value  not  having  been  declared  upon,  the 
valuation  charge  has  not  been  made;  but, 
under  the  valuation  charge,  the  rate  would 
be  ¥13.05  instead  of  $12.90.  The  Interstate 
CkHnmerce  Commission  rates  and  graduated 
charges  No.  18  were  filed  with  the  Interstate 
Commerce  Commission  and  promulgated  by 
It,  and  were  in  ft»rce  at  the  time  this  ship- 
meat  was  made  and  govemed  it 

"(C9  The  articles  shipped  bad  no  market 
Talne  In  Houston,  Tex.,  at  the  time  tbey 
sfaonld  have  readied  Bonston;  bnt  the  real 
and  actual  value  thereof  in  Houston,  when 
they  should  have  readied  Houston,  was  $122.- 
20,  with  the  fr^ht  charge  added.  The  ai> 
tides  shipped  were  partly  lost;  and  those 
that  readied  Houston  were  In  a  practically 
worthless  condition,  and  therefore  are  found 
to  Mre  been  complete  destroyed  or  lost 

"(^  It  was  not  shown  how  Uie  arUdes 
were  lost  and  damaged.** 

We  supplement  these  findings  as  follows: 
TbB  Invoice  refnred  to  did  not  accompany 
the  shipment,  and  appellant  had  no  knowl- 
edge of  its  cont^ts,  nor  of  the  oimtaits  of 
the  box,  or  their  to1u&  Upon  these  facte 
the  trial  court  found,  as  a  condnsion  of  law, 
that  ndther  Everett-lfetzgez^Flanderis  Com- 
pany, nor  any  of  its  servants  or  agents,  bad 
any  authority  to  bind  3.  O.  Boss  by  Its  or 
their  fiiUure  to  dedare  tlM  real  value  of  the 
artides. 

[t]  The  very  foundation  of  the  action  is 
that  the  goods  were  delivered  by  the  com- 
pany to  the  appellant  for  transportation  and 
delivery  to  Ross  at  Houston,  and  that  this 
act  of  delivery  was  for  Rosa'  use  and  bene- 
fit This  delivery  involved  the  execution  of 
a  shipping  contract,  showing  the  terms  un- 
der which  appellant  undertook  the  carriage 
and  ddivery  of  the  goods.  To  carry  out  the 
idea  expressed  by  the  court's  conclusion  of 
law  to  its  logical  consequences.  If  the  ship- 
p^,  the  E>rerett  Company  In  this  case,  had 
expressly  represented  to  the  appellant  that 


the  goods  were  of  the  value  of  $S0,  and  ex- 
pressly agreed  that  this  was  tbdr  value,  and 
that  the  freight  was  to  be  t'Jiarged  accord- 
ingly, such  agreement  would  not  have  been 
binding  upon  Ross.  If  Ross  was  not  bound 
by  the  implied  agreement  arising  out  of  the 
failure  to  state  a  higher  value,  that  the  goods 
were  not  of  a  higher  value  than  $50,  then 
dearly  he  would  not  have  been  bound  by  the 
express  contract  of  the  shli^>w,  made  In  or- 
der to  secure  a  reduced  rate  of  freight  that 
the  goods  were  not  of  a  higher  value  than 
$50.  We  think  It  clear  that  the  condusion  of 
the  trial  court  Is  erroneous.  The  shippers 
were  Ross*  agents  in  delivering  the  goods  to 
appellant  for  transportation  and  in  taking 
the  receipt,  which  embodied  the  shipper's 
contract;  and  that  Ross  Is  bound  by  the 
terms  of  the  shipping  contract  to  -  the  same 
extent  he  would  have  been  If  be  bad  in  per- 
son made  the  shipment,  we  do  not  tblnk  can 
be  denied. 

[2]  This  brings  us  to  the  main  question  in 
the  case.  It  Is  contended  by  appellee  that 
the  stipulation  In  the  shipping  contract  set 
out  In  the  findings  of  fact  is  void  on  the 
ground  that  it  is  an  attempt  on  the  part  of 
the  carrier,  to  limit  its  liability  for  loss  oc> 
casioned  by  Ito  negligence  by  IMng,  arUtra- 
rlly  and  wlOiont  regard  to  its  reel  value,  tbe 
value  of  the  property  accepted  tcx  transpor- 
tation. We  may  prendae  tbat  no  question  la 
made  that  the  property  was  lott  1^  the  nes- 
llgmce  of  appellant 

Tbe  case  is  ruled  by  tbe  tenaa  <a  tb»  Bfft 
of  Gongress  r^olattng  interstate  commerce. 
Adams  ElzpresB  Oo.  t.  Oronlnger,  226  U.  S. 
4ftl,  82  Sup.  Ct  148,  67  L.  Ed.  — ,  dedded 
by  the  Supreme  Goiut  of  the  United  States 
January  0,  1913.  This  act,  known  as  tbe 
Garmatft  amendment  Is  as  follows:  **rhiit 
any  common  carrier,  railroad  or  teansporta- 
tion  company  recdving  property  for  tianspor- 
tatdon  from  a  point  In  (me  state  to  a  pcrfnt 
In  another  state  shall  Issue  a  receipt  or  bUl 
of  lading  therefor  and  shall  be  liable  to  the 
lawful  hdder  thereof  for  any  loss,  damage 
or  injury  to  such  pn^erty  caused  by  it  or 
by  any  cimimon  carrier,  raUroad.  or  trans- 
portation company  to  wbicb  sudi  property 
may  be  dellvend,  or  over  whose  line  or  lines 
such  property  may  pass,  and  no  contract,  re- 
ceipt rale  or  regulation  shall  exempt  such 
common  carrlOT,  railroad,  or  transportetion 
company  from  the  liability  hereby  imposed: 
Provided,  that  nothing  In  this  section  shall 
deprive  any  holder  of  such  receipt  or  bill  of 
lading  of  any  remedy  or  right  of  action  which 
he  has  under  existing  law.  That  the  com- 
mon carrier,  railroad  or  transportation  com- 
pany issuing  such  receipt  or  bill  of  lading 
shall  be  entitled  to  recover  from  the  com- 
mon carrier,  railroad  or  transportetion  com- 
pany on  whose  line  the  loss,  damage  or  in- 
jury shall  have  been  sustetned,  the  amount 
of  such  loss,  damage  or  Injury,  as  it  may  be 
,  required  to  imy  to  the  owners  of  such  prop- 


Digitized  by 


TexJ 


■PAOIFIO  EXPRESS  00.  t.  BOSS 


848 


ertj,  as  loay  be  eridenced  by  any  reoeUit, 
Jadgmcnt  or  tranacrlpt  tbereof.** 

Upon  this  point,  tbe  Stutreme  Cionrt  in  the 
dted  caae  says :  "Tbat  the  legislation  snpov 
wdes  all  the  relations  and  polidee  of  a 
partlcnlar  state  upon  the  same  sobject  n- 
Milts  from  Its  gmeral  character.  It  embrac- 
es the  snbject  of  the  liability  of  the  carrltf 
vnder  a  bill  of  lading  which  he  mnst  tesne, 
and  limits  his  power  to  exempt  hlmsdf  by 
rule,  regulation,  or  contract.  Almost  every 
detail  of  the  BDbJect  Is  covered  so  complete- 
ly that  there  can  he  no  rational  donbt  bat 
that  Congress  Intoided  to  take  pones^n  of 
Uie  subject  and  supersede  all  state  regula- 
tion with  reference  to  It  Only  the  silence 
of  Oongress  authorized  the  exsrdse  of  the 
police  power  of  the  state  npon  the  subject  of 
such  contracts.  But  when  Congress  acted  in 
such  a  way  as  to  manifest  a  purpose  to  ex- 
ercise lis  conceded  antbority,  the  regulating 
power  of  the  state  ceased  to  exist  Northern 
Padflc  I^.  T.  State  of  Washington,  222  U.  S. 
370  [32  Sup.  Ct  160,  66  L.  Ed.  237] ;  South- 
em  Railway  v.  field.  222  IT.  S.  424  [82  Sup. 
Ct  140,  66  L.  Ed.  2S7] ;  Mondou  T.  Railroad, 
223  n.  S.  1  [32  Sup.  Ct  10»,  66  L  Ed.  827. 
88  I*.  B.  A.  (N.  S.)  44];  Michigan  Central 
Railroad  t.  Yreeland  [227  TT.  S.  S9,  88  Sup. 
Ct  192,  57  L.  Ed.  1,  Just  decided." 

Both  parties  In  their  briefs  cite  and  rely 
upon  the  report  of  Commissioner  Lane  of  the 
Interstate  Commerce  Commission  "In  the 
Matter  of  Released  Rates,"  reported  In  13 
Interst  Com.  R.  560  et  seq.  While  this  doM 
not  purport  to  be  a  decision  of  any  court 
it  treats  of  tbe  whole  subject  here  involved 
BO  exhaustively  with  such  fullness  of  orig- 
inal argument,  and  supported  by  such  wealth 
of  authority  bearing  directly  on  the  qae&- 
tlon  here  Involved,  that  It  is  as  valuable  as 
the  decision  of  the  highest  court  would  be. 
The  question  under  discussion  was  the  con- 
struction of  section  20  of  the  Interstate  Com- 
merce Act  being  the  Carmack  amendment 
(Act  June  29,  1906,  C  3591,  |  7,  34  Stat  593 
[U.  S.  Comp.  St  Supp.  1911,  p.  1307])  hereto- 
fore set  out  Following  an  exhanstlve  re- 
view of  the  authorities,  both  state  and  fed- 
eral, the  report  deduces  therefrom  certain 
couclnslons  which  cover  every  phase  of  the 
question.  The  following  only  of  such  conclu- 
sions need  be  referred  to  here:  "3.  If  a  rate 
Is  conditioned  upon  the  shipper's  agreeing 
that  the  carrier's  liability  shall  not  exceed  a 
certain  specified  value,  •••(b)  The 
sUpnlatlon  la  valid,  even  when  loss  Is  due 
to  the  carrier's  negligence,  if  the  shipper 
himself  has  declared  the  value,  expressly 
OT  by  Implication:  the  carrier  accepting  the 
same  in  good  faith  as  the  real  value,  and 
the  rate  of  freight  being  fixed  in  accordance 
tho-ewith.  (c)  Tbe  stipulation  is  void  as 
against  loss  due  to  the  carrier's  negligence  or 
other  misconduct  If  the  specified  amount  Aoea 
not  purport  to  be  an  agreed  valuation,' but 
baa  been  fixed  arbitrarily  by  the  carrier  with- 


out refer aice  to  the  real  value,  (d)  The  stip- 
ulation Is  void  as  avUnst  loss  due  to  the 
carrier's  negligence  or  other  misconduct  If 
the  spedfled  amount,  while  purporting  to  be 
an  agreed  TOluation,  Is  In  fact  purely  ficti- 
tloiu  and  rwresents  an  attempt  to  limit  the 
carrier's  liability  to  an  arUtrary  amount" 
These  concluaions,  we  think,  are  sound  and 
well  supported  by  authority. 

In  which  category  does  the  present  case 
This  can  best  be  determined  by  a  pro- 
cess of  dimlnation.  Was  tlie  stipulation  in 
the  BhiK)ing  contnwt  imrdy  flctltions,  and 
does  It  represent  an  attempt  to  limit  tbe  car- 
rier's UabUtty  to  an  arMtrary  amount?  We 
think  clearly  not  Tha  stipulation  in  the 
shlpi^ng  contract  herein  set  out  as  to  a  Tal* 
ne  not  exceeding  |60,  had  absolute  no  af- 
fect and  was  not,  on  its  face,  intended  to 
have  any  effect  If  tbe  shljiper  declared  tiiat 
the  goods  were  of  a  greater  valuer  Nor  was 
it  purely  fictitious.  The  sidistance  of  It  was 
that  as  the  carrier,  in  order  to  be  able  to  fix 
the  rate  to  be  charged,  had  to  have  mme  filed 
value  placed  an  the  propwty,  this  amount 
was  to  be  considered  as  such  fixed  value, 
unless  the  shipper  declared  otherwise.  Hav- 
ing no  means  of  ascertaining  tbe  value  which 
was  known  to  the  shipper,  the  artides  being 
boxed  up,  the  stipulation  was  not  ^  legal 
effect  that  regardless  of  the  value,  the  ship- 
per would  not  be  liable  for  more  than  fOO, 
but  in  effect  an  agreement  as  we  will  show 
later,  that  the  real  value,  known  to  the  ship- 
per, and  not  known  to  tbe  carrier,  was  not 
more  than  $50.  Surely  If  the  shipper  Im-' 
plledly  or  expressly  agrees  with  tbe  carrier, 
or  represents  to  the  carrier,  that  property 
offered  for  transportation  is  of  a  certain  val- 
ue, for  the  purpose  of  getting  the  benefit  of 
a  lower  rate,  the  carrier  being  ignorant  of 
the  true  value,  there  is  no  principle  of  law 
nor  rule  of  pnbllc  policy  that  forbids  that 
recovery,  In  case  of  loss  by  negligence,  be 
limited  to  such  value,  if  in  fact  less  than  the 
real  value.  It  would  be  otherwise  if  the 
carrier  knew  that  the  goods  were,  in  fact 
worth  largely  more  than  that  so  represent- 
ed by  the  shipper,  1  Hutchinson  on  Carriers, 
S  427 ;  Hart  v.  Penn.  R.  E.  Co.,  112  U.  8.  381, 
5  Sup.  Ct  151,  28  L.  Ed.  717 ;  6  Cyc.  401 ; 
Alalr  V.  N.  P.  Ry.  Co.,  53  Minn.  160,  54  X. 
W.  1072,  19  L.  R.  A.  764,  39  Am.  St  Rep. 
688 ;  Oa.  R.  R.  &  Bkg.  Co.  v.  Keener,  93  Ga. 
808,  21  S.  E.  287,  44  Am.  St  Rep.  197; 
Graves  V.  L:  S.  &  M.  S.  R.  R.,  187  Mass.  83,  60 
Am.  Rep.  282;  Harvey  v.  Terre  Haute  & 
Indianapolis  R.  R.  Co..  74  Mo.  538.  The 
stipulation  referred  to  does  not  fall  within 
subdivision  "d"  of  the  commissioner's  report 

What  we  have  said,  we  think,  supports 
equally  the  conclusion  that  the  stipulation  re- 
tired to  does  not  fall  within  subdivision  *V 
of  the  commissioner's  conclusion.  The  value 
has  not  been  fixed  arbitrarily  by  the  carrier, 
without  regard  to  Its  real  value.  In  fact 
it  has  not  been  fixed  by  the  cftrrlw  at  alL 
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If  It  hag  been  fixed  at  all,  it  has  been  by 
the  act  of  the  Bhippra  In  talllDg,  with  full 
knowledge  of  the  terms  of  the  Bhlpplng  con- 
tract and  of  the  Ignorance  on  the  part  of  the 
carrier  of  the  true  value,  to  declare  its  true 
value.  If,  therefor^  the  stipulation  in  the 
shipping  contract  falls  under  either  of  the 
■abdlTlsiona  of  the  commlssloner'a  condiulons 
quoted,  It  must  be  under  BUbdlvision  "b,"  and 
we  think  it  does. 

It  does  not  matter  that  the  receipt  was  not 
signed  by  the  shii^ier.  It  was  made  out  by 
its  agent  by  fllling  to  the  blank  in  one  of  the 
shipping  receipts,  a  book  of  whi(A  was  left 
by  the  appellant  with  It  to  be  used  for  that 
purpose ;  the  agent  of  appellant  signing  the 
receipt  tfans  prepared  by  the  shifter,  on 
one  of  its  blank  form^  when  the  property 
was  delivered.  Hie  ^ng  ont  of  this  receipt, 
and  delivo^  of  the  proiwrty  to  the  carrier 
vfitm  the  signing  of  the  same  by  Its  agent, 
was  an  acc^^tance  of  all  of  the  terms  of  the 
contract  that  were  valid  In  law.  Nor  is  it 
material  that  the  a^ant  of  the  Everett-Mets- 
ger-Flanders  Company,  who  filled  ont  the 
receipt  and  delivered  the  goods,  testifies  that 
he  was  not  acquainted  with  the  terfos  and 
stLpalatioiui  of  the  receipt  The  traffic  man- 
ager had  fall  Imowledge  on  this  point;  and 
the  Ignorance  of  the  person  who  yn^  appoint- 
ed to  fill  out  the  receipt,  to  have  it  siipied  by 
the  carrier's  a^t,  and  to  driver  the  prop- 
erty to  him,  cannot  excuse  the  shipper  nor 
the  appellee  whose  agoit  he  was.  There 
was  no  imposition  by  the  carrier.  Bvery 
opportnnlty  possible  was  afforded  the  ship- 
per to  acquiUnt  hlms^  ^th  the  terms  of 
the  rec^pt;  and  the  carrier  had  a  perfect 
right  to  assume  that  be  had  done  ao,  and  that 
he  acceipted  all  the  valid  terms  of  the  con- 
tract In  view  of  this,  can  It  be  said  that  the 
shipper  "has  himself  declared  the  value  ex- 
pressly or  1^  impllcatton"?  We  do  not  see 
how  there  can  be  a  doubt  upon  this  question. 
The  stipulation  In  the  receipt  "nor  In  any 
event  shall  this  company  be  hdd  liable  or 
respoDsible,  nor  shall  any  claim  be  made  ai>> 
on  it  b^ond  the  sum  of  $60^  unless  Uw  Just 
and  true  value  tbereot  is  stated  herein  and 
an  extra  charge  is  paid  or  agreed  to  be  paid 
therefor,  based  upon  such  higher  value," 
would  be  understood  1^  any  business  man 
accepting  such  rectipt  to  mean  that  hy  doing 
so  and  falling  to  declare  that  the  value  was 
greater,  he  agreed  that  the  sum  stated  was 
the  limit  of  such  value.  Clearly  the  carrier 
had  a  right  to  assume  that  the  shipper  ac- 
cepted the  contract  with  this  understanding. 
At  least  by  implication,  this  was  a  declara- 
tion of  the  value  by  the  shipper  accepted  to 
good  faith  by  the  carrtor,  and  the  rate  of 
freight  was  in  accordance  therewith;  and 
this  is  em^iaslMd  by  the  fact  that  blanks 
were  left  to  be  filled  in  by  the  shipper  show- 
ing the  date  of  tJw  slilpment  the  articles,  the 
value,  the  name  of  the  consignee,  and  the 
destination,  all  of  which  blanks  were  filled 


in  by  the  shipper,  exce^it  that  showing  the 
value.  This,  to  our  minds,  shows  clearly  the 
intention  of  the  shippw  to  accept  the  terms 
of  the  contract  as  contained  in  the  stipula- 
tion referred  to  as  the  limitation  of  the  val- 
ue, with  full  knowledge  that  the  height 
charged  was  to  be  fixed  partly  In  accordanos 
with  the  value. 

[3]  The  shipper  was  required  to  take  no- 
tice of  the  i>ubll8bed  rates  filed  with  and  ap- 
proved by  the  Interstate  Commerce  Commis- 
sion, and  whidSi  the  carrier  was  required  to 
charge.  Adams  Bxpress  Gow  v.  Croninger, 
supra. 

The  stipulation  in  the  receipt  given  by  the 
express  company  In  the  case  above  dted  was 
as  follows:  "In  consideEatlon  <tf  the  rate 
charged  for  carrying  said  fffoperty,  which 
is  r^ulated  by  the  value  Uioreo^  and  is  baa- 
ed upon  a  valuation  of  not  exceeding  <6(V 
unless  a  great»  value  Is  dedared,  the  ship- 
per agrees  that  the  value  of  said  propwty  is 
not  more  than  fBO,  unless  a  greater  value 
Is  stated  herein,  and  that  the  company  shall 
not  be  Uatde,  In  any  event  for  more  than  the 
value  so  stated,  nor  for  more  than  950  if  no 
value  is  stated  herein."  It  Is  therein  stated, 
as  wlU  be  seen,  that  the  shipper  crassly 
agrees  that  the  ralne  of  the  property  is  not 
more  than  $00,  unless  a  greater  value  is  de- 
dared.  We  do  not  think  that  difference  in 
the  language  affects  the  substantial  Identity 
of  tin  reodpt  in  that  case  and  the  one  in 
this,  so  far  as  conoems  the  question  hen  pre- 
sented and  the  reasoning  of  the  court  applies 
equally  to  this  case.  The  court  says :  "Tliat 
no  inquiry  was  made  as  to  the  actual  value 
is  not  vital  to  the  fairness  of  the  agreement 
in  this  case.  The  receipt  which  was  accept- 
ed showed  that  tiie  charge  made  was  based 
iqion  a  valuation  of  90(K  unless  a  greater  val- 
ue should  be  stated  therein.  Tba  knowledge 
of  the  shiin>er  that  the  rate  was  based  upon 
the  value  Is  to  be  presumed  from  the  terms 
of  the  bill  of  lading  and  the  published  sched< 
nle  filed  with  the  Commission."  It  Is  de- 
dared  by  the  court  quoting  from  Hart  v. 
Penn.  B.  R.  Co.,  112  U.  S.  331,  5  Sup.  Ct  151, 
28  L.  Ed.  717.  supra,  that  such  contracts  do 
not  contravene  any  iHdndple  of  public  policy, 
but  that  "on  the  contrary,  it  would  be  unjust 
and  unreasonable,  and  would  be  repugnant  to 
the  soundest  prlndples  of  ta.ir  dealing  and 
of  the  freedom  of  contracting,  and  thus  in 
conflict  with  public  policy,  if  a  shipper  ghould 
be  allowed  to  reap  the  b^fit  of  the  contract 
If  there  Is  no  loss*  and  to  r^udlate  It  In  case 
of  loss." 

The  Croninger  Case,  being  the  latest  ex- 
pression of  the  Supreme  Court  of  the  United 
States  on  this  question,  must  be  considered  as 
settling  the  law  as  to  all  cases  coming  within, 
the  purview  of  the  decision,  and  must  be 
followed  whenever  applicable,  without  re- 
gard to  dedsions  of  the  Courts  of  Civil  Ap- 
peals of  this  state,  cited  and  relied  upon 
by  appdlee.  Pacific  Ex.  Go^  v.  Budman,  145 
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8.  W.  2eD;  Head  r.  Padflc  Bx.  Co.,  m  a 
W.  682 ;  St.  Ii.  Soothwestem  By.  Co.  v.  Ray, 
127  8.  W.  281.  Tbe  dedalon  of  tlie  same 
court  in  Hart  r.  Peon.  R.  R.  Co.,  112  U.  8. 
331,  5  Snv-  Ct  ISi.  28  U  Bd.  717.  supra,  as 
apidlcable  to  tbe  laws  as  now  expressed  in 
tbe  Carmack  amendment  Is  fnlly  approved. 
Hie  case  of  Hobl  t.  Norddeutacber  Lloyd, 
175  Fed.  644.  9»  C.  C.  A.  106,  U  alM.  ve 
tbink,  exactly  tn  point 

Appellee's  principal  contention  is  tbat  he 
is  not  bonnd  by  tbe  act  of  the  (derk  who  fill- 
ed oat  tbe  shipping  receipt  and  delivered 
tbe  goods  to  appellant's  agent,  npon  bis  sign- 
ing the  receipt;  and  this  seems  to  have  been 
tbe  ground  of  the  trial  court's  condoslon 
tbat  appellee  was  entitled  to  recover  tbe  full 
value,  without  regard  to  tbe  stipulation  re- 
ferred to.  We  have  endeavored  to  dispose  of 
this  contention  in  tbe  first  pert  of  this  opin- 
ion, and  alao  of  the  further  contention  tbat 
this  stipulation  Is  not  binding,  because  the 
clerk  who  filled  out  the  receipt  and  delivered 
the  goods  did  not~^know  of  this  stipulation, 
nor  of  the  fact  that  the  rate  was  based  partly 
upon  the  value.  If  we  are  right  in  our  con- 
duBlona  npon  these  two  points,  we  think 
there  can  be  no  donbt  whatever  that  this 
case  moat  be  ruled  by  the  decision  of  the 
federal  Supreme  Court  In  the  Croninger  Case 
dted. 

Our  conclusion  la  that  the  stipulation  in 
the  shipping  receipt  referred  to  is  valid,  and 
is  binding  upon  appellee.  It  follows  tbat  ap- 
pellee was  not  oitltled  to  recover  the  full 
value  of  the  property,  but  tbat  such  recovery 
most  be  limited  to  $50.  The  Judgment  is 
therefore  reformed,  and  judgment  here  ren- 
dered for  appellee  for  $50,  with  interest  at 
tbe  rate  of  0  per  cent,  per  annum  from  May 
1,  1900,  with  costs  of  tbe  Justice  court  The 
costs  of  the  county  conrt  are  to  be  adjudged 
asalnst  appellee  ( article  1436»  B.  SJ,  as  well 
mm  the  costs  of  this  appeal. 

Reformed  and  raidered. 


TOIiliB  ▼.  cm  OP  NEW  BBAUNFELS. 

(Oovrt  of  Qvil  Appeals  of  Texas.  Austin. 
Feb.  6,  1013.    On  Motion  for  R«- 
bearii^r,  March  5, 1018. 

1.  STATxnxs  il  00*)— Special  and  Local 
Laws— HuNiciFAi.  Goi^obationb. 

Act  'Feb.  15,  1011  (Acta  32d  Leg.  c.  112), 
which  aathorizes  tbe  dty  of  New  Braunfels  to 
condemn  lands,  etc.,  in  coDBtructiog  public 
DtOities,  violates  Const  art  S,  J  56,  and  article 
11,  I  6,  which  prohibit  the  £eaialature  from 
ebanglng  Uie  charters  of  dties  of  less  than  10,- 
OOO  popalation  by  local  or  special  law. 

[Eld.  Note.— For  other  cases,  see  Statutes, 
Guit  Dig.  if  08-100;  Dec.  Dig.  I  90.*] 

2.  SiATDTKB     00*>—8PK)zax.  IfAWS— "Baetr- 

The  word  "regulate,"  as  applied  to  charter 
regulation  of  monldpal  affairs,  is  given  dlrane 
eonatmetlon,  some  OMizts  eonstmlnr  It  in  a 


restricted  sense,  while  others  give  it  a  liberal 

coDStmctiou. 

[Dd.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  SS  08-100;  Dec.  Dig.  |  90.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  7,  pp.  6041-6D47;  voL  8,  p.  7782L} 

On  Hotioa  tor  Behearisfr 

3.  EiumeKT  DoMAin  (|  9*)— Powkb  to  BzBa- 

cisE— Mdnicipal  Oohporatiohs. 

Rev.  Civ.  St.  1911,  arts.  lOOS-1005,  an- 
thoridng  dties  to  condemn  land  to  construct 
water  mains,  supply  reservoirs  or  standpipes, 
does  not  authorize  condemnation  for  a  light 

{)lant,  nor  condemnatfoD  of  the  right  to  flood 
aada  in  maintaining  waterworks. 

[Ed.  Note. — For  otber  cases,  see  Eminent  Do- 
main, Cent.  Dig.  H  27-34rt>ec  Dig.  |  9.*] 

Appeal  from  Comal  County  Court;  Adolf 
St^  Judge. 

CondemnatloD  proceeding  by  the  City  of 
New  Braunfels  against  Ous  Telle.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Reversed  and  renctered. 

A.  B.  Storey,  Bryan  F.  milhuni,  and  Mar- 
cus W.  Davis,  all  of  San  Anbmlo,  for  appel- 
lant H.  O.  Henne,  of  New  Brannfels,  for  ap- 
pellee 

KEY,  a  J.  [1]  On  February  19, 1911  (Ads 
32d  Leg.  c  112),  the  Leglalatare  passed  what 
it  regarded  as  a  rectal  law,  and  which  act 
undertook  to  confer  tyxm  tbe  cMy  of  New 
Brannfels  power  to  eonstmct;  maintain,  and 
operate,  within  and  without  tbe  city  Ibnita, 
a  waterworks  aystem  and  deetrle  light  sys- 
tem and  any  other  paUlc  ntUltlee;  and.  In 
order  to  accomplish  the  purposes  stated,  the 
act  authorises  the  dty,  among  other  things, 
to  condemn,  or  acquire  by  canlnoit  domain 
proceedlngB,  any  lands,  waters,  springs,  riv- 
ers, riparian  rights,  pomps,  waterwtaeels, 
rams,  and  dams  upon  making  compensation 
therefor  In  the  manner  prescribed  by  law. 
It  also  xveserlbes  that  ttub  laws  prescribliur 
procedure  1^  railroad  ecffporattons  In  con- 
demning and  acquiring  pn^ier^  shall  apply 
to  and  govern  tb»  dty  ot  New  Bramifds  in 
condemnation  proceedings,  October  12, 1911, 
the  dty  of  New  Braunfels  filed  an  applica- 
tion with  the  coan^  Judge  of  Omial  county. 
In  which  it  was  stated  Out  It  was  a  munld- 
pa\  corporation,  containing  over  1,000  InhaMt- 
ants.  and  Inonrporated  under  the  general  laws 
of  the  state,  and  nndw  title  18  of  tbe  Re- 
vised OlvU  Statutes  (artldes  60S-702).  Tha 
ondlBputed  proof  shows  that  it  had  a  popn- 
lati<m  of  less  tban  10,000  and  about  3,000. 
The  appllcatikm  Invoked  the  anthorl^  of  the 
statute  refwred  to,  designating  it  as  a  spe- 
dal  law,  and  stated,  among  other  tblags,  tbat 
Gas  ToUe  was  the  owner  of  certain  riparian 
and  water  rights,  which  the  dty  desired,  in 
order  to  ctmstmct  maintain,  and  operate  a 
certain  dam.  It  was  farther  alleged  that  the 
water  and  riparian  rights  referred  to  would 
embrace  the  right  by  the  construction  of  its 
proposed  dam  to  cause  the  water  in  the  Otm- 
dalnpe  river  to  be  txidud  onto  and  over  a 
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certain  tract  of  land  belongbig  to  Gns  Tolle: 
The  petition  or  application  contained  other 
averments,  and  concluded  with  a  prayer  ask- 
ing that  commissioners  be  appointed  as  au- 
thorized by  the  Revised  Statutes  for  the  as- 
sessment of  damages  in  condemnation  pro- 
ceedings by  railroad  companies,  and  that 
commissioners  be  required  to  take  the  neces- 
sary steps  to  assess  such  damages.  Commis- 
sioners were  appointed  and  gualifled,  and, 
after  notifying  Tolle,  they  made  a  report  to' 
the  county  Judge  assessing  Tolle's  damages 
at  $100.  That  report  was  ffied  October  24, 
1911,  and  on  Octob»  28, 1911,  Ous  ToUe,  act 
tng  by  his  attomeya,  filed  in  the  county  court 
an  elaborate  document,  styled  "Answer  and 
objections  of  Gns  Telle."  In  that  answer  the 
statute  ber^btf ore  referred  to  was  assailed, 
and  alleced  to  be  noil  and  void  among  other 
reasons  because  It  was  in  conflict  with  cer- 
tain provisions  of  thd  GonstltutlcHi  ct  this 
state.  Before  the  trial  Ous  ToUe  died,  and 
his  b^rs  were  made,  parties  to  the  salt,  and 
both  sldea  filed  additional  ladings,  tba  con- 
tents of  which  need  not  be  stated.  The  case 
was  tried  In  the  county  court  of  Comal  coun- 
ty. Tbe  defoidanttf  ezc^>tlomi  to  the  city's 
pleading,  and  tfa^r  contention  that  the  stat- 
ute referred  to  was  nncansUtotional  and  void, 
and  therefore  did  not  anthorlze  Oils  proceed- 
Inc  were  overruled,  and  Judgmuit  rendered 
awarding  to  the  dty  the  riparian  rights  It 
sought  to  recover,  iqmn  Its  paying  to  the  de- 
fendants $7G0,  the  amoant  of  damages  assess- 
ed by  the  jury ;  and  the  defendants  have  ap- 
pealed. 

The  cUgr  of  New  Bramifels,  having  a  popu- 
latlom  of  less  ttian  U^OOO.  Inonrporated  under 
the  geu^ai  bws  of  the  state.  When  It  .In- 
corporated In  that  manner,  the  provisions  of 
the  Revised  Statutes  prescribing  the  powers 
and  duties  of  sodi  municipal  corporations  be- 
came its  charter;  and,  as  the  provisions  of 
the  Revised  Statutes  referred  to  do  not  con- 
fer upon  such  cities,  towns,  or  villages  the 
power  and  authority  to  condemn  property  by 
the  method  pursued  in  this  case,  the  power 
to  do  so  did  not  exist,  tf  Uie  special  law  un- 
der which  this  proceeding  was  instituted  Is 
unconstitutional  and  void.  Section  4  of  arti- 
cle 11  of  the  Constitution  of  this  state  pre- 
scribes 'that  "cities  and  towns  having  a  pop- 
ulation of  10,000  inhabitants  or  less,  may  be 
chartered  alone  by  general  law,"  and  section 
6  of  the  same  article  provides  that  "cities 
having  a  population  of  more  than  10,000  In- 
habitants may  have  th^  charters  granted  or 
amended  by  a  special  act  of  the  Legislature." 
Section  56  of  article  3  deals  with  legislative 
limitations,  and  declares  "the  Leglslatnre 
shall  not,  except  as  otherwise  provided  in 
this  Constitution,  pass  any  local  or  special 
law  *  *  •  regulating  the  affairs  of  coun- 
ties, dtiee  and  towns,  wards  or  school  dis- 
tricts *  *  *  incorporating  cities,  towns 
or  villages  or  changing  their  charters.  •  •  • 
And  in  all  other  cases  where  a  guieral  lav , 


can  be  made  applicable,  no  local  or  siJedal 
law  shall  be  enacted."  Oouusel  for  appel- 
lants contend  that  the  statute  under  which 
tUs  proceeding  was  Instituted  is  a  special 
law.  and  that  it  is  In  conflict  with  the  fore- 
going constitutional  provisions.  Counsel  for 
app^ee  contend  that,  while  it  was  enacted 
and  has  been  designated  by  them  as  a  spe- 
cial law,  it  Is  not  so  in  fact;  but,  on  the 
contrary,  is  a  general  law.  In  Hall  v.  Bell 
,  County,  138  S.  W.  178,  this  court  had  occasion 
to  make  a  thorough  investigation  of  the  au- 
thorities upon  the  question  of  what  consti- 
tutes a  special  or  local  law,  and  we  refer  to 
the  opinion  in  that  case  for  our  views  upon 
the  subject  In  that  case  the  Supreme  Court 
granted  a  writ  of  error,  and  we  have  held  up 
the  decision  of  this  case  to  wait  until  that 
case  was  finally  decided.  A  few  days  ago 
the  Supreme  Court  decided  tiiat  case,  and 
sustained  the  opinion  of  this  court  In  hold- 
li^  that  the  statute  there  under  omsldera- 
tion  was  a  local  or  special  law,  and  repug- 
nant to  that  provision  of  the  Oonstttntion 
which  prohibits  the  Legislature  from  passing 
a  local  or  special  law  regulating  the  affairs 
of  counties,  cities,  et&  Upon  the  aatbralty 
of  that  case,  and  many  others  to  ttie  same 
^Eect,  we  hold  that  the  statute  here  Involved 
Is  a  local  or  spedftl  law.  And  we  also  bold 
that  It  Is  repugnant  to  our  Gonstttoflon,  and 
must  therefore  be  declared  void.  There  are 
smne  authorities  which  hold  ttiat  the  provi- 
sion of  the  Constitution  which  inhibits  the 
Legislature  fnnn  passing  a  local  or  special 
law  In  all  cases  where  a  general  law  can  be 
made  applicable  is  directory  and  not  manda- 
tory, and  that  the  Legislature  must  be  flie 
sole  Judge  In  that  respect;  but,  we  do  not 
find  It  necessary  to  pass  upon  that  question. 

Oonnsd  for  appellee  farther  contend  that 
the  provision  of  the  Gonstltation  which  re- 
quires cities  and  towns  having  a  population 
of  10,000  inhabitants  or  less  to  be  chartered 
by  a  general  law  does  not  deny  to  the  Legis- 
lature the  power  to  amend  such  charters  by 
local  or  special  law.  Counsel  for  appellant, 
on  the  other  hand,  cont^d  that  when  that 
provision  Is  considered  in  connection  with  the 
section  immediately  following,  which  author- 
izes  the  Legislature  to  grant  or  amend  char- 
ters of  cities  having  a  population  of  more 
than  10,000  Inhabitants,  the  former  should 
be  construed  as  prohibiting  the  L^slature 
from  amending  the  charters  of  cities  or  towns 
having  a  population  of  less  than  10,000  by 
local  or  special  laws.  There  is  force  In  that 
contention,  but  we  prefer  to  rest  our  deci- 
sion upon  the  proposition  that  the  statute  in 
question  violates  section  66  of  article  8,  which 
prohibits  the  Legislature  from  incorporating 
cities,  towns,  or  villages,  or  changing  their 
charters  by  local  or  special  law,  except  as 
otherwise  provided  in  the  Constitution.  The 
only  provision  in  the  Constitution  which  au- 
thorizes the  Leglslatnre  to  incorporate  or 
<^itange  the  charters  of  dtles  and  towns 
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local  or  n»edil  law  Is  section  6  of  artlde  U; 
and  It  Is  limited  Its  terms  to  such  dttes 
and  towns  as  have  a  pcpnlatlon  of  more  than 

10,000  inhabitants. 

[21  As  before  said,  the  charter  of  the  dt? 
of  New  Brannfels  Is  the  proTlstons  of  the 
Berised  Statutes  prescribing  the  powers  and 
duties  of  cities  and  towns;  and,  as  that  dty 
had  less  than  10,000  Inhabitants,  the  Con- 
stltntlon  Inhibited  the  Legislature  from  pass- 
ing any  local  or  special  law  which  enlarged 
or  restricted  the  powers  of  that  municipal- 
ity. We  have  not  found  It  necessary  to  de- 
cide whether  or  not  the  statute  here  iUTOlved 
la  one  which  regulates  the  afiFalrs  of  the  <Aty 
of  New  iBraunfels  within  the  purview  of  the 
Constitution.  There  Is  some  diversity  of 
opinion  as  to  what  is  the  meaning  of  the 
word  "regulate,"  and  as  to  Its  application  to 
a  particular  state  of  facts,  some  courts  glv* 
lag  to  the  term  "regulate"  a  somewhat  restrlc^ 
ed,  and  others  giving  to  It  a  liberal,  con- 
Btructlon, 

Appellants  have  assigned  error  upon  the 
rulings  of  the  court  below  overruling  their 
contention,  and  sustaining  the  vadldlty  of 
the  statute  imder  consideration,  and  we  sus- 
tain those  assignments  and  reverse  the  case 
and  render  Judgment  for  appellants. 

Berersed  and  rendered. 

On  Motion  for  Behearlng. 

[I]  This  motion  has  been  duly  considered, 
and  our  conclusion  Is  that  It  should  be  over- 
mled.  It  is  true,  as  stated  In  the  motion, 
that  ai^lee  in  the  court  below  and  In  this 
court  made  the  contention  that  Its  condem- 
nation proceeding  was  authorized  by  our  gen- 
eral statutory  law,  relating  to  the  subject  of 
condemnation  by  cities  and  towns;  and,  In- 
asmuch as  counsel  for  appellee  is  now  press- 
ing that  contention,  our  reasons  for  overrul- 
ing It  will  be  briefly  stated. 

The  law  referred  to  Is  incorporated  In 
artides  1003,  1004,  and  1005  of  the  Reviaed 
Statutes  of  1911.  That  law  authorizes  In- 
oorpomted  cities  and  towns  to  condemn  pri- 
vate property  for  the  following,  and  no  otb&, 
parposes:  (1)  In  order  to  open,  change,  or 
widen  streets,  av^ues,  or  alleys;  @)  for  the 
oonstrnctlon  of  water  mains,  or  supply  les- 
errolrs  or  standplpes  for  waterworks  or 
■ewers;  <3)  for  the  purpose  ot  establishing 
tbeieon  boqpitals  or  pesthouses;  and  (4)  for 
the  purpose  of  constructing  or  maintaining 
aewer  i^nts  or  ^stons.  The  condemnatioa 
iwooeedlng  in  this  case  was  Instituted  for 
and  lemilted  In  a  Judgment  secarlng  to  the 
dty  of  New  Brannfela  the  right  to  back  the 
water  from  its  proposed  dam  over  two  strips 
of  land  betonglng  to  appellant  al<»ig  the 
water  line  on  each  aide  of  the  Oomal  river, 
it  Is  tme  that  the  dty  contended,  and  pep* 
haps  correctly,  that  It  was  neoessary  to  thus 
flooA  appdlant^s  land  In  order  to  construi^ 
and  maintain  the  proposed  water  and  light 


plant  tot  the  tAtj;  bnt  tte  statute  now  un- 
der consideration  does  not  authorise  the 
condemnation  of  any  propoty  for  the  par- 
pose  of  establishing  a  light  plant,  and  does 
not  authorise  condonnatlon  of  iwlvate  prop- 
erty for  use  In  connection  with  a  water 
plant,  except  Cor  the  constmction  of  wator 
mains,  supply  reservoirs  or  standplpes.  The 
dty  of  New  Brannfels  was  not  seeking  to 
condemn  sibilant's  property  for  nae  for 
either  of  those  parposes;  and  thertfore  thA 
provltdons  of  the  goiwal  statute  relating  to 
the  SDbject  of  condemnation  do  not  sustain 
the  contttitlott  of  appellee's  coons^ 
Motion  overmled. 


BROUSSABD  et  aL  r.  CRUSB  et  aL 

(Court  of  cavil  Am>ealB  of  Texas.  Oslveston. 
Jan.  7.  1013.    Rehearing  Deided 
Jan.  23,  1913.) 

1.  Apfkal  AiTD  BhaoB  ({  1136*)— Dzsposmoir 
— Affibhancb  as  to  PABT—Oaouif  ds  or  De- 
cision. 

Id  the  absence  of  condnsions  of  law  show- 
ing on  what  ground  the  trial  court  based  its 
judgment,  it  most  be  affirmed-  if  there  is  any 
ground  presented  by  the  plaadlnas  and  sup- 
ported by  the  evidence  npon  which  it  can  be 
properly  rested. 

[lid.  Note. — For  other  cases,  see  Appeal  and 
En^Cent  Dig.  U  3247-3486;   Dec  Dig.  § 

2.  TBKSPASS  to  TBT  TITU  a  9*)— TiTLB  TO 

SuppoBi  Action. 

Plaintiff  in  trespass  to  try  title  on  showing 
that  be  was  the  owner  of  a  special  act  certiQ- 
cate  on  which  tlie  land  was  located,  and  under 
which  the  title  conveyed  by  the  patent  inured 
to  his  benefit,  was  entitled  to  recover,  whether 
the  title  be  legal  or  equitable. 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  Title,  CenL  Dig.  |  12;   Dec.  Dig.  {  9.*] 

3.  linnTATioif  or  Aotiohs  (1  19*)— Recovxbt 
or  Real  Estate. 

By  its  express  terms  the  four-year  statute 
of  UmlUtions  (Rev.  St  1895,  art  8S6S)  does 
not  apply  to  actions  to  recover  real  estate. 

[Ed.  Note.— For  other  cases,  see  limitation 
of  AcUons,  Gent  Dig.  t|  78-86;  Dea  Dig.  1 
19.»] 

4.  Ptbuo  liurna  (S  174*)— PATum— Lbgaz. 

TlTUB. 

Where  a  special  act,  aullioilzing  the  is- 
suance of  a  certificate  to  the  original  bolder  of 
an  unconditional  certificate,  is  a  pure  donation, 
conferring  no  rights  on  the  holder's  assignee, 
the  heirs  of  the  holder  are  both  the  legal  and 
beneficial  owners  of  the  special  act  certificate; 
and  a  patent  thereunder  vests  them  With  the 
legal  title. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  tS  602-^;  Dec.  Dig.  S  174.*] 

5.  Tbxspabs  to  Tbt  Titu  9  25*>— DferxErais 

—Stale  Dbuands. 

One  who  claims  land  by  virtue  ot  a  cer- 
tificate, and  its  location  and  survey,  through 
patents  issued  to  the  heirs  of  the  original  bold- 
er, has,  as  against  such  heirs,  the  legal  title, 
and  the  doctrine  of  stale  demand  has  no  ap- 

Elicati<m  to  his  daim;  and,  even  if  the  heirs 
ave  an  equitable  title,  it  is  Astinguishable  from 
a  mere  right  to  acquire  title,  and  the  defense  ot 
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■tale  demand  cannot  be  Interposed  ■faiut  die 

daim. 

[Ed.  Note^For  other  eaee^  see  Treqwn  to 
Try  Title,  Cfent.  Dig.  ||  80»  81;  Dec.  Z>ig.  1 
2B»] 

&  Public  Lands  ^  176»>— Taxeb— GBAiraiKa 
OF  Patent  bt  Statb— Constsuctiok. 

The  holder  of  an  nnconditiona)  headright 
certificate,  based  on  a  previous  conditional  cer- 
tificate, assigned  both  certificates,  and  the  as- 
signee located  the  nnconditional  certificate; 
but  patents  were  refused  on  bis  certificate,  on 
the  gronnd  that  the  county  clerk  bad  not  made 
a  proper  legal  retnrn  thereof,  and  the  assignee 
withdrew  the  certificate  from  the  land  office, 
and  tiiereafter  procared  a  special  act,  directing 
the  Oommlssioner  of  the  General  Land  Office 
to  isBne  a  certificate  to  the  original  holder;  and 
the  GommisBioner  thereupon  issued  such  certifi- 
cate to  the  assignee,  and  patents  thereon  issued 
to  his  transferee  under  a  transfer  reciting  that 
it  was  issued  to  the  original  holder  in  lieu  of 
his  headright  certificate,  and  that  the  assignor 
claimed  the  special  act  certificate  by  virtue  of 
his  ownership  of  such  certificate.  Held,  In 
trenwsa  to  try  title  by  the  heirs  of  the  original 
bolder,  that  the  specuil  act  could  not  be  con- 
strued as  a  bounty  or  dtmation  to  them,  in 
which  the  assignee  of  the  original  onconditional 
certificate  had  no  InteresL 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  fS  671-676;  Dec.  Dig.  |  176.*] 

7.  STATUTBS    (I  218*)— ColfTBUPOBABT  GOH- 

STRncnon. 

The  contemporary  construction  of  a  spe- 
cial act,  directing  the  Commissioner  of  the 
Land  Office  to  issue  a  certificate  to  the  original 
holder  of  an  unconditional  certificate,  as  shown 
by  the  action  of  the  Governor  and  the  Commis- 
sioner  thereunder,  is  entitled  to  great  weight 
in  the  construction  of  the  act 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  ii  2M,  286;  Dec  Dig.  I  21&*] 

Appeal  from  District  Court,  Hardin  Comi- 
ty; L.  B.  Hl^tower,  Judge. 

Trespass  to  ti7  title  by  Btary  Bronssard 
and  others  against  W.  W.  Cmse  and  otliers. 
Jndgment  for  defendants,  and  plaintiffs  axh 
peal.  Affirmed. 

Walter  S.  Parker,  of  Konntze,  and  Dough- 
erty &  Gordon  and  Jno.  M.  Oonley,  all  of 
Beaumont,  for  appellants.  Greer  &  Minor, 
of  Beaumont,  and  S.  Neblett,  of  Oorai- 
eana,  for  aroeUees. 

REESE,  J.  This  Is  an  action  of  trespass 
to  try  title  by  Mary  Broussard  and  others 
against  W.  W.  Cruae  and  others  to  recorer 
two  tracts  of  land  of  640  acres  each  patented 
to  David  J.  Johnson,  assignee  of  Thomas 
Hughea  A  trial,  without  a  Jury,  resulted  In 
a  jndgment  tor  defendants,  from  which  plaln- 
tifCs  prosecute  this  appeaL  There  are  no 
conclusions  of  foot  and  law.  l^e  evidence, 
however,  Is  substantially  without  conflict, 
from  which  we  deduce  the  following  con- 
clusions of  fact,  which  are  In  the  main 
taken  from  appellants'  brief,  with  some  addi- 
tions taken  from  ap[iellees'  brief,  verified 
from  the  statement  of  facts: 

"(1)  On  December  7,  1S38,  the  board  of 
land  ctHnmisstoners  of  Jasper  county  Issued 
to  Thomas  Hughes  a  conditional  headright 


certtOcate  fbr  1,280  aerw  of  land,  uid  nnm- 
braed  S04,  seomd  class. 

"(2)  The  conditional  headright  eertlflcat» 
granted  to  Thomas  Hoi^ies  on  December  7, 
1888,  was  T^rted  by  the  derk  of  the  land 
board  Issuing  said  certificate  along  with  oth- 
er condithmal  certlflcates,  and  on  June  26. 
1840f  the  traveling  board  entered  an  order 
as  to  said  condlttonal  certificates  in  the  fol- 
lowing language,  to  wit:  The  annexed  and 
for^tolng  claims  being  conditional,  we,  the 
commissioners,  can  only  report  that  they 
stand  fair  on  record  subject  to  an  act  of  a 
future  Congress.'  It  does  not  appear  tiiat 
any  further  action  of  any  kind  was  had  with 
reference  to  the  said  conditional  certificate. 

"(3)  On  February  18,  1850,  the  board  of 
land  commissioners  of  Uberty  county  issued 
to  Thomas  Hughes  an  unconditional  head- 
right  certificate  for  1,280  acres  of  land ;  the 
said  unconditional  certificate  being  based  on 
the  said  conditional  certificate  Issued  on  De- 
cember 7,  1838. 

"(4)  On  March  81,  18B1,  Thomas  Hughes 
transferred  and  assigned  both  of  said  condi- 
tional and  unconditional  certificates  to  Reu- 
ben B.  Vest 

"(6)  The  unconditional  headright  certificate 
issued  to  Thomas  Hughes  was  located  in  two 
snrv^,  In  EYeestone  county,  by  Reuben  B. 
Vest,  and  the  certtScate  and  field  notes  of 
the  two  surveys  were  returned  to  and  filed 
In  the  General  Land  Office;  and  after  pat- 
ents were  refused  on  these  surveys  the  cer* 
tificate  was  withdrawn  from  the  Land  Office 
by  Reuben  B.  Vest 

"(6)  Thomas  Hughes  died  in  1851,  and  the 
appellants  [plaintUTs]  are  his  heirs. 

"(7)  On  August  29,  18S6,  the  Leglslatare 
of  the  state  of  Texas  passed  a  s|;>eclal  act 
authorMng  and  dlrectlDg  the  Commissioner 
of  the  General  Land  OflOce  to  issue  to  Thom- 
as Hughes  a  certificate  for  1,280  acres  of 
land.    [Sp.  Laws  1806,  c.  28U 

"(8)  On  October  9, 1SS6,  the  Gommlssioner 
of  the  General  lAud  Office,  acting  under  and 
by  virtue  of  said  special  act,  issued  to  Thom- 
as Hughes  a  certificate  for  1,280  acres  of 
land  numbered  6061/6062. 

"(9)  On  October  20,  1869,  Reuben  B.  Vesk 
transferred  and  assigned  to  Henry  D.  Pat- 
rick the  certificate  for  1,280  acres  of  land 
Issued  on  October  0, 1866,  to  Tliomas  Hughes. 

"(10)  On  February  4,  1860,  Henry  D.  Pat- 
rick transferred  and  assigned  the  certificate 
for  1,280  acres  of  land  issued  to  Thomas 
Hughes  on  October  0,  1856,  to  David  J. 
Johnson. 

"(11)  The  certificate  tor  1,280  acres  of 
land  Issued  to  Thomas  Hughes  on  October  9, 
1856,  under  the  provisions  of  the  special  act, 
was  located  upon  the  two  surveys  of  land  in- 
volved In  this  suit  by  David  J.  Johnson, 
and  patents  were  Issued  to  the  two  surrers 
to  David  J.  Johnson,  assignee  of  Thomas 
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Hughes,  on  May  1,  1868,  and  March  8.  1881. 
respectlTelT. 

"(12)  The  nncoDdltlonal  headrlght  certlfl- 
cftte  Issued  to  Thomas  Hughes  on  February 
18,  1850;  was  presented  to  the  Oommlsstoner 
of  Claims  for  approval  In  1859,  and  on  De- 
cember 0,  1859,  the  same  was  rejected  and 
not  approved  by  the  Commissioner  of  Claims. 
It  amctears  from  tbe  record  that  the  certlfl- 
eate  was  presented  to  tbe  Commissioner  of 
Claims  for  approval  by  J.  W.  Warren,  and 
that  one  W.  B.  Johnson  claimed  to  be  the 
owner  of  tbe  certificate  at.tfaat  time. 

"(13)  By  agreement  of  parties  in  evidence, 
It  was  agreed  that  appdlants  [plaintiffs]  are 
the  only  heirs  of  Thomas  Hughes;  and  that 
the  appellees  [defendants]  have  and  hold  all 
of  the  right,  title,  and  interest  in  and  to  tbe 
two  surveys  of  land  In  controvert  that  was 
ever  held  by  David  J.  Johnson. 

»a4)  PlalntUte*  original  pettUon,  npon 
which  the  case  was  tried,  was  in  the  statu- 
tory form  of  trespaaa  to  try  tltle^  and  tbe 
detoidanta*  first  amended  original  answer, 
npon  which  the  case  was  tried,  contained  a 
general  demnxrer,  a  general  dudal,  statntes 
of  limitations  of  three,  fiinir,  and  ten  years." 

Unconditional  certlftsate  No.  166,  issued  to 
Thomas  Hughes  by  the  board  of  land  com- 
mlsBloners  of  liberty  connty,  was  located  in 
Freestone  county,  a  port  of  wblch  location 
was  in  conflict  with  older  surveys.  The 
certificate  and  field  notes,  together  with  the 
transfer  ot  the  certificate  tram  HngbM  to 
B.  B.  Tes^  which  was  indorsed  on  the  bade 
of  the  certUBcate,  were  withdrawn  fnnn  the 
lAnd  Office  by  one  Middleton  In  IfiiO,  to  be 
presented  to  tbe  committee  of  tbe  Legisla- 
ture; and  it  la  sufficiently  shown  by  cor- 
respondence of  about  ttiat  date  that,  as  tbe 
certlflcate  bad  not  been  reported  by  tlie  coun- 
ty clerk  as  required  by  law,  this  was  done 
in  order  to  procure  a  special  act  curing  this 
defect  Middleton  waa  acting  fw  Vest,  as- 
signee of  this  certificate.  Tbe  certificate  was 
so  presented  to  the  legislative  committee, 
and  the  special  act  certificate,  when  Issued, 
was  delivered  to  Middleton.  This  special 
act  certificate  was  located  in  Haidln  county, 
and  returned  to  the  General  IJand  Office  with 
Uie  field  notes  and  placed  in  file  No.  118, 
Liberty,  second  class.  The  Freestone  county 
locations  of  the  original  unconditional  certlfl- 
cate made  by  Vest,  assignee  of  Hughes,  were 
placed  in  ffie  No.  296,  and  this  file  refers  to 
Idber^  file  118  for  relocation  by  virtue  of 
special  act  certlflcate.  The  locations  under 
the  special  act  certificate  on  the  land  In  con- 
troversy were  r^arded  by  the  Commissioner 
of  the  General  Land  Office  at  that  time  and 
since  as  relocations  of  the  unconditional  cer- 
tlflcate made  in  Freestone  county;  and  by 
virtue  of  the  transfer  of  the  unconditional 
ca*tiflcate  to  R.  B.  Test  it  was  assumed  by 
tbe  executive  officers  of  tbe  government  deal- 
ing with  tbe  matter  at  the  time  of  the  pas- 
«age  ct  the  qiedal  act  and  the  Issuance  ot 


the  certificate  thweunder  that  Test  was  the 
owner,  and  entitled  to  the  benefits  of  the 
special  act  certificate.  Test  was  treated  as 
the  owner  of  the  certificate.  It  appears  that 
tbe  only  defect  in  the  complete  title  of  Test, 
as  assignee  of  Hughes,  to  all  the  benefits  in- 
tended  to  be  conferred  by  the  unconditional 
certificate  was  that  the  county  clerk  of 
Liberty  county  had  not  made  proper  return 
of  the  certificate,  as  required  by  law.  David 
J.  Johnson,  to  whom  the  patent  was  issued  as 
assignee  of  Thomas  Hughes,  died  in  1866, 
and  his  estate  was  administered  during  that 
year  In  Navarro  conn^.  Tbe  land  in  con- 
troversy was  Invaitorled  as  part  of  bis  es- 
tate. Nothing  further  appears  with  regard 
to  this  claim  to  the  land  until  1893,  whoi  tbe 
heirs  of  Johnson  executed  a  power  of  attor- 
ney to  Norman  Q.  Klttrdl  gmerally  to  look 
after  tbe  land,  redeem  from  tax  sale^  etc; 
Since  that  date  the  hdrs  of  Jobiuon  have 
been  actively  and  openly  asserting  their 
claim,  In  tiie  courts  and  out  of  them,  "^wng 
sales  and  partitions,  etc. 

Tbe  estate  of  Thomas  Hu^es  was  adnilnl»- 
tared  In  Jefferson  county,  the  connty  adJMn- 
Ing  Hardin,  In  which  the  land  Ilea,  In  1861, 
and  his  fathn-in-law  ma  appointed  adminis- 
trator. An  Inventory  of  bis  estate  was  ffled, 
which  did  not  include  or  refer  to  the  land  In 
controversy,  nor  any  of  tbe  certificates  re- 
ferred to.  The  first  assertion  of  claim  on  tbe 
part  of  the  r^rtesentatives  or  h^rs  of 
Hughes  to  this  land  was  the  Institution  of 
this  suit  in  1911. 

The  transfer  of  the  special  act  certificate 
by  Test  to  Patrlt^  in  1859  contains  the  recital 
that  the  said  certificate  was  Issued  to  Thom- 
as Hughes  in  lieu  of  his  headrlght*  certlflcate, 
Issued  by  the  board  of  land  commissioners  of 
liberty  county.  No.  166.  The  recitals  in  this 
transfer  show  that  Test  claimed  the  special 
act  certlflcate  by  virtue  of  his  ownership  of 
the  unconditional  certificate  No.  150.  The 
same  redtals  In  substance  appear  in  the 
transfer  of  the  special  act  certlflcate  from 
Patrick  to  Johnson  In  1860.  Stephen  Crosby 
was  the  Commissioner  of  the  General  Land 
Office  who  Issued  the  special  act  certlflcate  in 
1856,  and  was  also  Land  Commissioner  when 
the  first  patent  was  Issued  to  Johnson  in 
1863.  This  patent,  whldi  was  to  Johnson,  as- 
signee of  Hughes,  recites  that  the  land  was 
located  .by  virtue  of  special  act  certificate  No. 
5061/5062,  "Issued  to  said  Hughes  by  the 
Commissioner  of  the  General  Lend  Office  Oc- 
tober 9,  1856,  and  which  was  transferred  to 
B.  B.  Test  March  30,  1851,  who  transferred  It 
to  Henry  D.  Patrlt^  October  20,  1859,  by 
whom  it  was  conveyed  to  said  Johnson  Febru- 
ary 4.  1860."  The  patent  to  the  other  640 
acres,  Issued  In  1881  to  Johnson,  assignee  of 
Hughes,  contains  the  same  recitals. 

[I]  The  petition  was  In  statutory  form  of 
an  action  of  trespass  to  try  title.  Defendants 
pleaded  the  general  issue  and  the  statute  of 
limitations  of  three,  four,  and  ten  years.  In 
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the  absence  of  concluedoDs  of  law.  It  does  not 
appear  on  what  ground  the  trial  conrt  based 
its  Judgment ;  so  If  there  Is  any  ground  pre- 
sented by  the  pleading  and  supported  by  the 
evidence  upon  which  the  Judgment  can  be 
properly  rested  It  must  be  affirmed.  This  Is 
recognized  by  appellants,  who,  in  an  able 
brief,  undertake  to  show  that  the  Judgm^t 
cannot  be  supported  upon  any  of  the  Issues 
presented  by  the  pleadings  and  supported  by 
tlie  evidence. 

[t,  SI  It  Is  intimated  In  the  brief  of  appel- 
lants, though  not  shown  by  the  record,  that 
the  trial  court  was  of  the  opinion  that  the  ac- 
tion was  barred  by  the  four-year  statute  of 
limitations.  If  this  be  true,  it  could  only  be 
by  treating  the  suit  as  one  to  reform  the  pat- 
ent. We  cannot  imagine  on  wliat  other 
grounds  this  defense  could  be  supposed  to  ap> 
ply.  The  statute  Is  article  3358,  B.  S.,  and  is 
as  follows :  "Brery  action  other  than  for  the 
recovery  of  real  estate,  ft>r  which  no  limita- 
tion Is  otherwise  prescribed,  shall  be  brought 
within  four  years  next  after  the  rl^t  to 
bring  the  same  shall  have  accrned  and  not 
afterwards." 

Plaintiffs  seek,  In  an  action  in  trespass  to 
try  title,  to  recover  the  land,  claiming  that, 
as  they  were  the  owners  of  the  s[)ecial  act 
certificate  under  which  the  land  was  located, 
the  title  conveyed  .by  the  patent  inured  to 
their  benefit  If  their  contention  be  true,  It 
does  not  matter  whether  their  title  be  a  1^1 
or  equitable  one ;  In  either  case  they  would 
be  entitled  to  recover  the  land  In  this  action, 
and  by  Its  express  terms  the  statute  of  four 
years  does  not  apply.  Stafford  v.  Stafford* 
96  Tex.  106,  70  S.  W.  75. 

[4]  If,  as  contended  by  appellants,  the  spe- 
cial act  of  the  Legislature  which  authorized 
the  issuance  of  the  certificate  to  Thomas 
Hughes  was  a  pure  donation,  and  conferred 
no  rights  upon  the  owner  by  transfer  from 
Hu^es  of  the  previous  unconditional  certifi- 
cate, then  the  heirs  of  Hughes  were  both  the 
legal  and  beneficial  owners  of  the  certificate. 
In  audi  case  we  do  not  think  that  the  conclu- 
sion can  be  avoided  that  the  title  conveyed  by 
the  patent  inured  to  their  benefit,  and  that 
the  title  thus  vested  was  a  legal  title.  John- 
son V.  Newman,  43  Tex.  628 ;  Satterwhlte  v. 
Rosser,  61  Tex.  172;  Adams  v.  Houses  61 
Tex.  639;  Humphreys  v.  Edwards,  89  Tex. 
612,  36  S.  W.  333,  434. 

[fi]  If  the  patent  had  Issued  to  Hughes,  or 
the  heirs  of  Hughes,  and  It  should  be  deter- 
mined that,  by  virtue  of  the  transfer  to  blm 
of  the  nnconditlonat  certificate.  Test  was  en- 
titled to  the  benefit  of  the  special  act  certifi- 
cate, under  the  authorities  cited  It  is  clear 
he  would  have  had  the  legal  title  to  the  land 
conveyed  by  the  patent  The  law  Is  thus  stat- 
ed in  Humphreys  v.  Edwards,  supra :  "One 
who  claims  land  by  virtue  of  the  certificate, 
and  its  location  and  snrvey,  through  patents 
issued  to  the  heirs  of  the  original  grantee, 
has,  as  against  such  heirs,  the  legal  title ;  and 
the  doctrine  of  stale  demand  has  no  applica- 


tion to  his  dalm."  Snch  was  also  the  hold- 
ing as  to  the  character  of  the  title  of  the 
ovmer  of  the  certificate  in  the  other  cases 
cited.  We  can  see  no  substantial  differrace 
in  principle  betw^  such  cases  and  the  pres- 
ent case,  If,  as  Is  contended  by  appellants,  the 
special  act  certificate  was  a  pure  donation  for 
the  benefit  of  Huf^es  or  his  helra,  In  which 
case'the  ass^ee  of  the  original  uncondition- 
al cutiflcate  would  have  had  no  title  to  nor 
interest  in  the  certlflcate  Issued  under  the  au- 
thority of  the  special  act  But  even  if  the 
tlUe  of  the  appellants  were  an  equitable,  as 
distinguished  from  a  l^al,  titie,  still  It  most 
be  distinguished  from  a  mere  right  to  acquire 
title;  and  under  the  decisions  of  this  and 
other  Courts  of  Civil  Appeals  here  cited  stale 
demand  cannot  be  Interposed  as  a  defense. 
Land  Co.  v.  Hyland,  8  Tex.  Civ.  App.  601,  28 
S.  W.  206;  Lochrldge  v.  Corbett,  31  Tex. 
Civ.  App.  676,  73  S.  W.  96 ;  Betzer  v.  Goff, 
35  Tex.  Civ.  App.  406,  80  S.  W.  671 ;  Lyster 
v.  Lelghton.  36  Tex.  Civ.  App.  62,  81  S.  W. 
1033 ;  BeU  County  v.  Felts,  120  8.  W.  106G ; 
Hardy  Oil  Oo.  v.  Burnham,  124  3.  W.  221 ; 
Lumber  Oo.  v.  Plnckard,  4  Tex.  Civ.  App.  671, 
23  S.  W.  720,  1016.  We  are  aware,  however, 
that  the  doctrine  'of  these  cases  has  never 
been  expressly  approved  by  the  Snprone 
Court  to  the  full  extent  stated  therein, 

[6]  This  brings  ua  to  the  principal  ques- 
tion Involved  in  this  appeaL  It  is  contended 
by  appellants  that  the  provisions  of  law 
were  not  fully  complied  with  In  the  issuance 
of  the  unconditional  certificate  to  Hughes, 
which  was  transferred  by  him  to  Vest,  and 
that,  at  the  time  of  the  passage  of  the  spe- 
cial act  of  1866,  the  holder  of  that  certificate 
had  no  right  enforceable  at  law,  and  that 
therefore  the  grant  by  that  act  of  a  certifi- 
cate for  1,280  acres  of  land  was  an  act  of 
pure  grace  and  bounty,  intended  by  the  Leg^ 
Islatnre  for  the  benefit  of  Hughes  and  his 
heirs,  in  which  the  assignee  of  the  original 
unconditional  certificate  has  no  Interest  We 
think  the  facts  of  this  case  clearly  distin- 
guish it  from  McKinney  v.  Brown,  SI  Tex. 
94,  Hlnes  v.  Thorn,  87  Tex.  98,  and  other 
cases  in  line  with  them.  There  can  be  no 
doubt  that  Hughes,  under  the  law,  had 
earned  the  right  to  receive  a  certificate  for 
1,280  acres  of  land,  and  that  sudi  certificate 
had  been  issued  to  him,  which  he  had  trans- 
ferred to  Vest  It  would  appear  that  there 
had  been  a  failure  to  fully  comply  with  all 
of  the  provisions  of  law  to  fully  perfect  and 
protect  this  right  Etvldence  of  all  of  this, 
and  of  the  transfer  by  Hu^^es  of  the  cer- 
tificate, was  before  the  Legislature.  The 
only  defect  appears  to  have  been  a  &Uure 
of  the  county  clerk  of  Uberty  county  to 
make  report  to  the  .  General  Land  Office  of 
the  grant  of  the  unconditional  certificate. 
However,  that  certificate  seems  to  have  been 
recognized  by  the  authorities  as  conferring 
the  right  claimed,  and  the  certlflcate  was 
surveyed  and  located  by  Vest  as  assignee, 
on  land  la  Freestone  county;  bift  mcii  lo- 
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eaUon,  being  tn  conflict  with  old^  surrey 
was  abandoned,  and  tbe  cerdflcate  with- 
drawn, for  the  purpose  of  being  xwesented  to 
the  committee  of  the  Legtalatnre^  for  tbe 
purpose  of  having  a  special  act  passed  to 
core  tbe  defect  In  the  original  certificate. 
Tbe  reason  the  act  did  not  authorize  the  Is- 
suanoe  of  a  certificate  to  the  assignee  of  the 
original  was  probably  that  the  Lc«lslatUTe 
was  IndlqMwed  to  pass  upon  Om  TaUdlt?  of 
the  transfer,  and  with  no  Intention  of  Ignor- 
ing Uie  jigbta  oi  the  assignee.  No  reason  can 
be  coneelTed  why  tbo  LeglfllatDre  shoold 
bare  desired  to  make  a  donation  to  Busies 
or  his  heirs.  If  he  had  received  full  value  of 
the  rl|^  which  he  had  earned  to  the  land  in 
tbe  sale  of  tbe  unconditional  certificate. 
Bndb  a  course  would  have  been  manifestlj 
unjust  Tbe  act  was  passed  at  the  Instance 
of  Vert,  the  assignee  of  his  agents.  Tbe 
act  has  the  following  proviso,  "Provided  it 
Shan  appear  that  these  parties  have  never 
received  beadrigfats."  From  the  beginning 
tlie  otBcers  of  the  states  whose  duty  it  was  to 
execute  this  qieclal  ac^  construed  It  as  vest- 
ing In  Vest,  1^  virtue  of  the  asslgnmoit  to 
htm  of  the  original  certificate,  the  rl^t  to 
tbe  special  act  certlflcata  it  Is  not  nec- 
essary to  hoe  r^jteat  the  evidence,  which 
lndul}ltably  Aom  tbls  fact,  beginning  with 
the  Issnance  of  the  certificate  Immediately 
upon  the  passage  of  tbe  act  and  delivery  of 
the  same  to  Vest  or  his  representative  and 
followed  by  the  Issnance  of  the  patent  to 
tbe  assignee  of  Vftst  That  tbe  act  was 
passed  in  recognition  of  Hngties'  ligbt  to 
1,280  acres  of  land,  which  he  bad  earned  by 
his  residence  In  compliance  with  tbe  offer 
made  to  him  by  tbe  govemment,  is  too  clear 
to  admit  of  a^mnent  Tbe  certificate  was 
expressly  directed  not  to  Issue  If  Hughes  had 
already  received  hit  headrtffht;  that  Is,  the 
land  earned  by  him,  and  to  which  he  was 
equitably,  If  not  legally,  entitled.  If  this 
was  the  purpose  of  the  Legislature,  the  grant 
cannot  be  considered  as  a  donation  or  pure 
gratuity.  What  was  said  In  Lyne  v.  San- 
ford.  82  Tex.  61,  19  S.  W.  849,  27  Am.  St 
Rep.  852,  Is  applicable  to  tbe  facta  of  this 
case:  "Hie  terms  of  this  act  clearly  imply 
that  the  consideration  that  moved  the  Leg- 
islature to  grant  the  certificate  was  tbe  right 
existing  in  Farrls  by  reason  of  his  having 
complied  with  the  law  under  which  the  cer- 
tificate was  earned.  If  this  was  the  purpose 
of  the  Legislature,  the  grant  cannot  be  con- 
sidered as  a  gratuity  or  donation  to  the 
heirs."  That  the  right  was  not  enforceable 
in  tbe  courts  does  not  affect  the  question.  If 
It  appear  that  the  grant  was  made  In  recog- 
nition of  the  right  and  the  obligation,  al- 
tboogh  not  legally  enforceable,  resting  on 
the  state.  Houston  Oil  Co.  v. .  Gallup.  60 
Tex.  Civ.  App.  360,  109  S.  W.  959-969,  also 
pages  966,  966,  on  rehearing.  Tbls  general 
principle  Is  also  supported  tv  Sherman  t. 


Pickering,  by  this  Cour^  B6  Tex.  Civ.  Awf- 
633,  121  S.  W.  686.  in  which  writ  of  error 
was  refused. 

[J]  The  contemporaneous  construction  giv- 
en tbls  act  by  the  Commissions  of  the  Gen- 
eral lAod  Office  then  In  office^  as  shown  by 
the  record,  and  by  the  Governor  in  the 
issnance  of  the  patent,  b  entitled  to  great 
weight.  O.  H.  ft  8.  A.  By.  Go.  r.  Btate, 
81  Tex.  60^  17  &  W.  67.  As  was  said  by 
the  Supreme  Court  in  passing  uptm  a  simi- 
lar question  in  H.  A  T.  a  By.  Co.  v.  State, 
96  Tex.  621,  68  B.  W.  781:  "And  in  view 
of  the  fact,  as  found  by  tbe  trial  Judge, 
that  this  has  been  the  construction  acted 
upon  by  the  Governor  and  other  officers 
of  tbe  state,  whose  duty  It  was  to  exe- 
cute the  law,  we  are  of  crplnlon  that  this 
constractlon  ought  now  to  inevaU.  Especial- 
ly after  a  l«ig  lapse  of  time,  and  after  the 
i^laimB  of  innocent  third  parUes  may  have 
interroied,  it  is  cmly  In  a  very  (dear  case 
that  the  courts  would  be  Justified  in  ov&niA- 
ing  the  action  of  snocesslre  admlnlstrationB 
in  Issuing  oerUficates  and  granting  patents 
to  land."  Appellants  have  by  their  silence 
recognized  and  acquiesced  for  over  61  years 
In  the  cMm  of  right  to  the  bmefits  of  this 
spedal  act  certificate  by  the  assignee  ot  their 
ancestor,  openly  asserted  in  the  patents  and 
by  active  Insistence  upon  their  daim  since, 
with  no  word  of  protest  from  appellants  un- 
til tbe  filing  of  this  snlt  Such  conduct  la 
well-nlj^  condusive  that  they  considered 
that  thfi7  liad  no  Intowst  in  the  certificate, 
nor  in  ^e  land  patented  thereunder. 

We  have  examined  each  of  the  several  as- 
signments of  error  In  appi^lants'  twief  and 
the  proposltiona  thereunder,  and  are  the 
opinltm  that  none  of  th^i  presents  snffi- 
dent  grounds  fbr  revising  the  Judgment; 
and  It  Is  therefore  affirmed. 

Affirmed. 


CBUAI  V.  SLADE  &  BASSETT. 
(Court  of  Civil  Appeals  of  Texas.  Amarillo. 
Aug.  8,  1912.) 

1.  Bbokxbs  (I  D4*>— Gomoaaion^BieHT  lo 

COMHISeiON. 

To  entitle  a  broker  to  recover  a  commia- 
■lon  for  the  sale  of  land,  be  must  have  found 
a  purchaser  willing  to  porchase  the  land  abso- 
lutely. 

[Eld.  Note.— For  other  casea,  see  Brokers, 
Cent  Dig.  H  75-«l ;  Dec.  Dig.  1  64.*] 

2.  BBOKEBS  a  G2*)~-COMHI6SION8  —  SUFFI- 
CIBNCT  OF  BVIDENCE — OPTION. 

PlaintiffR,  as  brokers,  procured  a  parchaser 
who  entered  into  a  contract  with  defendant, 
and  paid  $2,000  as  part  of  the  cash  payment, 
to  be  forfeited  in  the  event  of  his  faJIore  or  re- 
fusal to  complete  tbe  contract,  wliidi  at  plaln- 
tiffB'  request  stipulated  that  in  tbe  event  the 
purchaser  forfeited  the  money  paid,  and  the 
contract  thereby  was  at  an  end,  tbe  defendant 
should  retain  $1,500,  and  plaintiff  $500.  Held, 
that  the  contract  procured  was  not  a  contract 
of  purchase  absolutely,  but  gave  the  parchaser 
the  option  to  complete  it  or  to  forfeit  the  pay- 
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ment,  00  that  the  plaintiffs  were  not  entitled 
to  a  commisaioii. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  I  73;  Dec.  Dig.  i  52.  •] 

3.  Apfeai.  and  E^bob  <i  172*)  —  Fxeskmta- 
TiON  or  Gbounds— Pleading. 

A  claim  not  pleaded  or  asserted  by  plain- 
tiff below  cannot  be  considered  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  SS  1070-1078;  Dec  Dig.  S 
172.*] 

4.  Plvadirg  (I  Special  Bzckftxons. 

A  petition  alleged  an  agreement  between 
plalntiOB  and  defendant  that,  If  plaintiffs  would 
procure  a  purchaser  able  and  willing  to  pur- 
chase defendant's  land,  defendant  would  pay  a 
commission  of  5  per  cent,  when  the  purchaser 
agreed  to  make  his  cash  payment  for  the  land, 
that  plaintiffs  procured -a  purchaser  who  enter- 
ed into  a  contract  with  defendant  and  paid  $2.- 
000  in  cash,  to  be  forfeited  if  he  failed  or  re- 
fused to  complete  the  contract,  and  the  con- 
tract Introduced  by  plaintiffs  showed  an  agree- 
ment that,  in  the  event  of  forfeiture,  defeudant 
was  to  retain  91.G00  and  plaintifb  <G00 :  the  an- 
swer set  up  the  clause  dividing  the  forfeited 
money  and  the  fact  that  the  pnrchaser  had  re- 
fused to  complete  the  contract,  and  alleged  that 
plaintiff  conid  only  recover  the  $500.  Held 
that,  in  the  absence  of  a  special  exception  as 
to  whether  it  was  necessary  lor  defendant  to  set 
out  the  terms  of  the  contract,  an  exception  to 
the  answer  on  the  gronod  that  It  was  inunaterial 
and  irrelevant  to  the  issnes  was  properly  over^ 
ruled. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
CeqL  Dig.  SI  584-590;  Dec  Dig.  {  228.*] 

Srror  from  District  Court,  Castro  Coanty; 
L.  S.  Kinder,  Judge. 

Action  by  Slade  &  Bassett  against  J.  L. 
Crum.  Judgment  for  plaintiffs,  and  defend- 
ant brings  error.  Beveraed  and  remanded. 

Carl  OUlUand,  of  Hereford,  and  Martin  & 
Zlmmermann,  of  ToUa,  for  plaintiff  In  »ror. 
Knl^t  ft  Slaton»  of  Herefbrd,  ft»r  dettondants 
In  NTor.  ' 

HUFF,  C.  J.  The  defendants  In  error, 
Slade  &  Bassett,  brought  suit  in  the  district 
court  of  Castro  county  against  plaintlfT  in 
error,  J.  L.  Crum,  for  commissionB  alleged 
to  be  due  them  as  land  agents.  By  petition 
the  defendants  in  error  allege  in  part:  "It 
was  agreed  and  understood  by  and  between 
the  plaintiffs  and  defendant  that  If  the  plaln- 
tiffs  should  proeore  for  the  defendant  a 
purchaser  who  was  able  and  willing  to  pur- 
chase, said  tracts  of  land  at  the  price  Qxed 
thereon  by  defendant,  which  was  fll  per 
acre,  that  the  defendant  should  pay  to  the 
plalntURi  a  commission  of  6  per  cent  In  cash 
on  the  total  purchase  price  of  said  land, 
which  was  to  be  due  and  payable  at  the 
time  the  purchaser  agreed  to  make  his  cash 
payment  for  said  land.  Plaintiffs  further 
aver  that  thereafter,  on  or  about  the  11th 
day  of  September,  1900,  they  procured  a 
purchaser  for  said  land  In  the  person  of 
one  J.  W.  Crudglngton  of  Amarillo,  Potter 
county,  Tex.,  with  whom  defendant  entered 
Into  a  written  contract  of  sale,  by  the  terms 
of  which,  among  other  things,  the  said  Crudg- 
lngton agreed  to  purchase,  and  the  said 


Crum  agreed  to  sell,  said  land  at  and  for 
the  price  of  $11  per  acre,  and  on  the  terms 
and  conditions  then  and  there  agreed  on  by 
the  parties  to  the  said  wrlttCT  contract  to 
make  the  cash  payment  on  or  before  De- 
cember 10,  1906."  Mr.  Bassett,  who  took 
a  list  of  Cram's  land,  testified  that  at  the 
time  he  entered  Into  a  contract  with  Crum 
for  Slade  &  Basaett  "I  told  Mr.  Crum,  if 
he  would  list  the  land  with  me,  I  would  sell 
It  for  him.  *  *  •  Crum  told  me  that.  If 
I  could  sell  the  seren  sections  for  $11  per 
acre,  he  would  pay  me  6  per  cent  on  that 
amount  as  my  commission  for  selling  it" 
On  cross-examination  he  testified:  "la  the 
conversation  I  had  with  Crum  In  the  First 
National  Bank,  he  told  me  that  he  would 
give  me  6  per  cent  commission  if  I  sold  the 
land,  and  (did?)  not  tell  me  that  he  would 
give  a  five  per  cent  commission  if  I  found  a 
purchaser  ready,  willing;  and  able  to  par^ 
chase,  or  a  person  who  would  make  a  con- 
tract  to  purchase  the  land."  Oram  testified : 
"I  told  Mr.  Bassett  that  If  he  would  sell 
my  land,  I  would  pay  him  for  it  I  did  not 
tell  him  how  much."  The  defendants  in 
error  introduced  the  written  contract  be- 
tween Crum  and  Crudglngton,  dated  the 
11th  day  of  September,  1906.  The  instru- 
ment is  sufficient  to  evidence  a  contract  of 
sale  of  the  seven  sections  of  land  at  tbe 
price  of  $11  per  acre,  unless  the  following 
clause  makes  it  an  option:  "The  buyer 
(Crudglngton)  has  this  day  paid  to  the  seller 
(Crum)  the  sum  of  $2,000  as  part  of  the  cash 
I>ayment,  to  be  forfeited  to  the  seller  in  tbe 
event  the  buyer  upon  approval  of  the  title 
to  said  lauds,  after  being  furnished  abstracts 
and  deeds,  as  aforesaid,  fails  or  refuses  to 
perform  his  part  of  this  contract  but  to  be 
returned  to  tbe  buyer  in  the  event  the  title 
to  the  land  should  be  found  defective,  and 
he  should  be  unable  to  correct  such  defects. 
In  the  event  the  buyer  forfeits  the  $2,000 
paid  and  the  contract  is  thereby  at  an  end. 
that  said  sum  Is  to  be  divided  between  the 
seller,  Slade  &  Bassett  and  the  seller's  agents, 
in  the  following  portions:  Tbe  seller  retain- 
ing $1,500  and  paying  the  said  Slade  & 
Bassett  the  sum  of  $500.  Executed  in  du- 
plicate the  day  and  date  first  above  writ- 
ten." The  contract  was  signed  by  both  J. 
L.  Crum  and  J-  W.  Crudglngton.  Bassett 
testified  that  he  was  present  when  the  con- 
tract was  signed  by  Crum  and  Crudgington 
and  that  at  his  request  the  last  clause,  with 
reference  to  dividing  the  forfeit  money,  was 
placed  in  the  contract  Crudglngton  tes- 
tified: "There  was  some  discussion  at  the 
time  we  were  drawing  the  contract  as  to 
what  disposition  would  be  made  of  the  $2,000 
in  case  I  forfeited  it  Bassett  &  Crum  did 
not  agree,  and  finally  left  It  to  three  other 
parties — myself  and  two  other  jHtrtles — to 
arbitrate.  We  decided  that  In  case  of  a 
forfeiture,  $500  should  go  to  Bassett  and 
$1,500  to  Crum.   This  sum  was  agreed  to  by 


•Wm  otlMT  MMM  SM  SUM  topIc  uod  Motloo  NOHBBR ID  Dec  Dig.  *  Am.  Dig.  Key-No.  Serlw  *  Rap'r  lodwn 


Digitized  by 


Google 


Tex.) 


CBUM  T.  SLASB  A  BAS8ETT 


353 


them  and  put  In  the  contract"  A  trial  re- 
ETDlted  In  verdict  and  Judgment  in  favor  of 
defendants  In  error  In  the  snm  of  $2,464. 

The  authorities  collated  by  the  Supreme 
Court  in  the  caae  of  Moss  A  Raley  v.  Wren, 
102  Tel.  567,  113  S.  W.  739,  120  S.  W.  847, 
establish  that  a  broker  Is  entitled  to  his 
comnilBslon  when  he  has  procured  a  contract 
upon  which  the  vendor  can  enforce  specific 
performance,  and,  although  the  contract  has 
a  stipulation  for  the  payment  of  a  fixed  sum 
of  money  as  liquidated  damages,  will  not 
affect  the  contract  for  the  sale  of  land,  but 
that  the  seller  can  enforce  specific  perform- 
ance. But  upon  rehearing  it  was  held,  in 
that  case,  the  contract  was  not  so  enforceable 
because  the  $1,000  put  up  as  a  forfeit  "shall 
be  paid  to  the  seller  by  said  trustee  and 
accepted  by  said  seller  as  liquidated  dam- 
ages, and  for  such  Injury  and  damages  as 
the  seller  may  suffer  by  reason  of  the  non- 
performance of  this  contract  on  the  part  of 
the  purchaser."  Moss  v.  Wren,  10^  Tex. 
667,  113  S.  W.  738,  120  S.  W.  847. 

^^,t]  That  court  then  held  that,  before 
the  agent  could  recover  his  commission,  he 
must  have  found  a  purchaser  who  was  will- 
ing to  purchase  the  land  absolutely.  In  this 
case  Slade  &  Bassett  procured  Grudgingtoo, 
who  was  willing  and  who  did  enter  Into  a 
contract  with  Crnm  for  the  purchase  of  the 
land;  but  did  he  contract  to  purchase  it 
absolutely?  Crudglngton  paid  $2,000  as  part 
of  the  cash  payment  to  be  forfeited  in  the 
event  of  his  failure  or  refusal  to  perform  his 
part  of  the  contract  If  the  contract  bad 
stopped  at  this  point  as  did  the  ones  lu 
the  cases  of  Heath  v.  Huffblnes,  152  S.  W. 
176,  Griffith  V.  Bradford,  138  S.  W.  1072, 
and  Redwlne  v.  Hudman,  133  S.  W.  426,  the 
solution  of  the  question  could  be  easily  re- 
solved In  faror  of  the  defendants  in  error's 
contention.  Bnt  the  contract  here  tu  ques- 
tion further  stipulated,  "In  the  event  the 
buyer  (Crudgftigton)  forfeits  the  $2000.00 
paid  and  the  contract  thereby  is  at  an  end," 
etc.  What  is  the  contract?  Was  Crudglng- 
ton to  take  the  land  or  pay  the  money?  If 
be  could  do  either  one  as  he  might  choose, 
then  he  had  the  right  of  election,  and,  if-  he 
forfeited  the  money,'  that  ended  the  con- 
tract, and  no  sale  was  effected  by  the  agent, 
and  hence  no  commission  earned.  If  the  con- 
tract had  provided.  In  the  event  the  buyer 
forfeits  the  $2,000  paid,  this  contract  is  there- 
by at  an  end,  there  could  be  no  doubt  as  to 
its  meaning,  bnt  the  construction  -of  the 
clause  renders  It  somewhat  doubtful.  We 
have  reached  the  conclusion  that  It  was  the 
Intention  of  the  parties  to  end  the  contract 
when  Crudglngton  elected  to  forfeit  the 
money,  and,  until  he  exercised  his  option 
to  take  the  land,  there  was  no  sale.  This 
was  evidently  the  understanding  of  the  par- 
ties at  the  time  of  the  contract,  for  defeod- 
anta  in  error,  at  Bassett's  request  entered 
Into  an  agreement  by  means  of  an  arbitra- 
tion by  which  d^endants  in  error  and  plaln- 


tiff  In  error  agreed  to  the  division  of  the 
forfeit  «money.  The  parties  evidently  un- 
derstood that,  if  Crudglngton  elected  to  for- 
feit the  money,,  defendants  In  error  would 
not  be  entitled  to  the  full  commission,  and 
agreed  to  settle  the  compensation  of  the 
agents  by  giving  them  $500  of  the  sum.  The 
parties  hereto  appear  to  have  themselves 
treated  the  contract  as  one  of  option.  We 
see  no  reason  why  we  ehould  not  Interpret 
it  as  they  did  at  the  time.  Glider  v.  Davfs, 
137  N.  T.  504,  33  N.  E.  599,  20  L.  R.  A.  398. 
We  regard  the  following  cases  as  supporting 
our  construction  of  the  contract:  Rankin 
V.  Grist  129  S.  W.  1147;  Hunck  v.  Dlmmlck, 
51  Tex.  Civ.  App.  214,  111  S.  W.  779;  Burch 
V.  Hester,  109  S.  W.  399;  Wilson  v.  Ellla, 
106  S.  W.  1152.  It  Is  urged  that  the  last 
clause  In  the  contract  Is  really  no  part  of 
the  contract  between  the  buyer  and  seller, 
and  that  it  la  only  a  stipulation  In  the  in- 
terest of  the  agents  that  the  commission 
should  be  paid  defendants  in  error  In  case  of 
forfeiture.  The  contract  Is  made  between 
Crum  and  Crudglngton.  It  Is  intended  to 
evidence  their  agreement  The  instrument 
recognized  that  Crudglngton  can  forfeit  the 
payment  and  that  the  contract  is  thereby 
at  an  end.  Evidently,  the  agents,  realizing 
In  such  event  that  they  would  receive  noth- 
ing under  their  contract  with  plaintiff  in 
error  for  commission,  called  in  three  men  to 
say  what  would  be  Just  In  such  event  and 
it  was  decided  they  were  ^titled  to  one- 
fourth  of  the  forfeited  sum.  The  defendants 
in  error  not  only  agreed  to  that  clause,  but 
ui^ed  that  It  be  placed  therein.  Tnje,  It 
is  to  their  benefit,  but  It  appears  to  be  on 
the  ground  that  they  realized  that  they  had 
not  consummated  a  sale  if  Crudglugton  de- 
cided to  forfeit  the  money,  and  they  then 
made  the  agreement  to  protect  themselves. 

The  court,  under  the  pleadings  and  evi- 
dence, should  have  instructed  a  verdict  for 
the  plaintiff  In  error.  There  la  no  evidence 
iu  the  record  that  Crum  and  Crudglugton 
ever  finally  consummated  the  contract  or  on 
the  point  as  to  whether  the  $2,000  was  for- 
feited by  Crudglngton. 

[3]  It  is  argued  that  the  chaise  should  not 
have  been  given  because  under  the  contract 
they  were  entitled  to  the  $500  agreed  upon. 
This  was  not  pleaded  or  asked  for  in  the 
pleadings  of  defendants  In  error,  and  there- 
fore cannot  be  regarded  In  this  case. 

[4]  The  plaintiff  In  error  set  up  In  his 
answer  the  clanse  of  the  contract  dividing 
the  forfeit  money,  and  alleged  the  agreement 
of  the  defendants  In  error  and  himself  to 
divide  the  same,  and  Uiat  the  defendants 
In  error  were  to  receive  $500  as  compensa- 
tion for  their  services  in  case  Crudglngton 
forfeited  the  sum  of  $2,000  paid  on  the 
contract  and  further  set  up  the  fact  that 
Crudglngton  had  refnsed  to  take  the  land 
or  accept  the  deeds  which  plaintiff  In  error 
tendered,  and  that  he  had  thereby  forfeited 
said  sum,  and  by  reason  of  sntdi  forfeiture 
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tbe  ^reement  wt  ont  defraidants  In  error 
could  011I7  reeoT»  the  fOOO  agreed  npon. 
Tbe  defendanta  In  error  ensepted  to  tbat 
portion  of  the  answer,  on  the  cround  that 
the  same  was  Immaterial  and  irreloTant  to 
apy  larae  between  plaintiffs  and  defendant, 
and  presented  no  defense  to  plalntlCb*  canse 
of  action.  Tbe  court  snatained  the  exertion, 
to  wUch  ralioK  plaintiff  In  error  duly  as- 
idgns  error.  Without  discussl^  whether  it 
was  necessary  for  the  plaintiff  in  errw  to 
set  out  the  terms  ot  the  contract  In  order  to 
show  an  option  contract,  we  are  indlned  to 
thlnfe,  in  the  absence  of  a  special  exertion 
raising  the  point  and  under  the  condition 
of  the  pleadlngB  and  IsaneB  as  made,  tbe 
exception  to  the  pleading  should  bave  been 
orerraledi  Under  our  conBtmctlon  of  the 
contract,  the  Issue  iffesented  by  that  portion 
of  the  answer  was  a  proper  one  tor  the 
consida'ation  of  tbe  Jury.  Heath  r.  Huff- 
btnes,  152  S.  W.  176.  It  foUowe.  also,  tbat 
the  offered  testimony  ot  Gradgington  and 
plaintiff  In  error  excluded  by  tbe  court  set 
up  by  assignments  Nob.  4  and  5  should  have 
been  admitted,  and  the  court  erred  In  ex- 
cluding the  testimony.  As  the  contract  of- 
fered did  not  show  a  consummated  sale,  and, 
as  we  conatme  it,  left  it  to  the  election  of 
Crodglngton  whether  he  would  take  the  land 
or  forfeit  the  payment,  the  testimony  was 
admissible  on  the  gnestlon  of  tii»  plaintiff  In 
error's  liability,  as  set  up  by  defendants  in 
error  In  their  petition. 

For  the  errors  above  pointed  out,  the  cause 
is  ijjeTersed  and  remanded. 


ALBRBGHT  et  al.  t.  LI6N0SEI. 

(Oonrt  of  Civil  Appeals  of  Texas.   San  Antonio, 
rdb.  19,  1B18.   Rehearing  Denied 
Uarch  12,  1913.) 

1.  Appkai.  ARD  EteBOB  (I  B47*)— AflSIOmCEltT 
OF  BBBOR— BXZX  OF  EtXOXFTIOIfS. 

An  aBsignment  of  error  to  the  orermllns  of 
defendants'  first  application  for  a  continuance 
cannot  be  consldend  if  it  is  not  sustained  by 
bill  of  exceptions. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Oent  Dig.  H  2427-2433;  Dec.  Dlr  I 
M7.*j 

2.  Appeal  and  Ebbob  ^  690*>— Bbtibw— Elz- 
0X.U810N  or  TEsnicoNT. 

Objection  to  the  trial  conrt's  refusal  to  per- 
mit a  witness  to  answer  a  question  Is  not  re- 
viewable If  the  record  does  not  show  what  the 
answer  woald  have  been. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  2897-^899,  2902-2904, 
2906,  2908;  Dec.  Dig.  {  690.*] 

3.  Appbai.  and  Ebbob  (|  549*)— Rbvibw— Ex- 
clusion OF  Tebtihont. 

Ob|eGtionB  to  the  exclusion  of  teatimony  are 
not  reviewaUe  In  the  absence  of  a  statement 
of  facts  showing  that  the  objections  were  prop- 
erly made  and  exception  to  the  court's  ruling 
saved. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brron  Cent  Dig.  H  2441-2461;  De&  Dig.  I 
6^0s*j 


4.  Tbial  <|  25*>— ABomiEnT^RifiHi  to  Omr 

AND  Close. 

In  an  action  for  breach  of  an  employment 
contract  for  unpaid  salary  and  deliver;  of  stock 
contracted  for  or  in  lieu  tbet^of  for  cash  iHiy- 
ment,  it  was  not  an  abuse  of  discretion  to  re- 
fuse to  permit  defendants  to  open  and  close  the 
argument,  where  the  answer  was  not  a  confes- 
sion and  avoidance,  bot  by  general  and  spedsl 
denial  disputed  plaintlff'B  right  to  recover. 

[Ed.  Note.— For  other  cases,  see  Trial,  Osnt 
Dfg.  H  44-76;  Dea  Dig.  1  25.*] 

6.  Appeal  and  E^bob  (|  742*>— Assioniikntb 
OF  EbboBt-Sufficienot  of  Fbesentation. 
An  airaignment  of  error  cannot  be  consider- 
ed if  it  is  not  a  proposition  of  law  within  it- 
self and  is  not  supported  by  any  proposition. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  1  3000;  Dec.  Dig.  i  742.»] 

6.  Appeal  and  Ebbob  (i  64B*)—SfSAnaam 

OF  Facts— NBoxamT. 

Assisnments  of  error  to  instructions  on  the 
ground  ox  Insuffldency  of  the  evidence  to  sus- 
tain them  cannot  be  reviewed  in  -the  absence  of 
a  statement  of  facts. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Ctet  Dig.  ||  2488-2440;  Dec  Dig.  I 
548.*] 

Error  from  District  Court,  Dimmit  Coun- 
ty; X  F.  Mullally,  Judges 

Action  by  Charles  UgnoAl  against  Carl 
A.  Albrecht  and  another.  Judgment  tor 
plaintiff,  and  deftindants  bring  nrw.  Af- 
firmed. 

See,  also,  161  S.  W.  886. 

Wm.  H.  Davis,  of  Crystal  City,  Vander- 
Toort  &  Johnson,  of  Carrlzo  Springs,  Colon 
Scbott,  of  Cincinnati,  Ohio,  and  Magus  Smltb, 
of  Pearsall,  for  plaintiffs  in  error.  Hicks, 
Hicks  &  Teagarden,  of  San  Antonio^  tor  de- 
fendant In  error. 

'  TALIAFERRO,  J.  This  is  a  suit  brou^t 
by  defendant  In  error,  Charles  Llgnoskl, 
against  Carl  A.  Albrecht,  in  the  district 
conrt  of  Dimmit  county,  to  recover  damages 
for  the  breach  of  a  contract  of  employment 
and  also  to  recover  the  sum  of  ¥1,000  in  lieu 
of  a  certificate  for  that  amount  of  common 
stock  In  the  corporation  formed  by  the  plain- 
tiff in  error.  Defendant  in  error  alleged  in 
hl^  petition:  That  he  was  employed  by  the 
d^endant  by  contract,  in  writing,  to  super- 
intend a  demonstration  farm  in  Dimmit  coun- 
ty for  one  year,  from  July  15,  1910,  for  a 
compensation  of  $2,500.  At  tbe  same  time 
plaintiff  subscribed,  to  be  paid  for  in  labor, 
10  shares  of  the  stoc^  of  a  corporation  to  be 
organized  by  the  defendant ;  said  stock  to  be 
paid  for  at  the  rate  of  $125  per  month,  the 
balance  of  said  salary  to  be  paid  him  in 
monthly  cash  installments.  That  thereafter 
the  said  corporation  was  organised  under  the 
name  of  the  Carla  Land  &  Irrigation  Com- 
pany, and  that  the  said  corporation  ad(Vted 
and  ratifled  the  said  contract  Hiat  there- 
after, on  tbe  6th  day  ot  May,  1811,  plaintiff 
In  error  breached  the  contract  by  «iigniiMiwg 
defendant  in  error.  Tbat  on  May  lO;  1011, 
tliere  was  due  tbe  deflendant  In  error  9490, 
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unpaid  salary,  and  the  furtber  earn  of  $208.- 
33,  salary  from  the  time  ot  hit  dlBmlssal  to 
tbe  end  of  the  contract  period.  That  some 
time  in  the  month  of  April  or  li&y,  1911.  he 
recetved  a  certificate  of  stock  re^ireeaitbig 
10  shares  ot  $100  par  value  each.  That  he 
afterwards  discovered  that  tbe  same  repre- 
sented common  stock  of  said  corporatim, 
whereas  he  was  wtitled  to  receive  preferred 
stock.  He  sued  to  reoover  salary 
earned  and  unpaid,  vao&SS  for  two  monttis  of 
the  unexpired  contract,  and  asked  that  plain- 
tiff in  error  be  required  to  issue  to  blm  10 
shares  of  prefened  stock,  or  in  Ueu  thereof 
pay  him  |a.,000  In  cash.  Judgnut  was  fw 
tbe  defendant  in  error  upon  all  these  Issues. 

Upon  motion  of  defendant  In  error,  this 
court  taeretofbre  atruck  from  the  record,  and 
refused  to  oonalder,  Qie  statouent  of  facts  In 
this  case.  Plaintiff  in  error  has  filed  a  mo- 
tion nrflng  that  that  JudgnwDt  be  nt  aaide 
and  the  statemoit  of  fftcts  considered.  No 
new  mattw  is  presttted  In  this  motion,  and 
we  see  no  reason  why  we  should  dumge  our 
former  opinion.  The  motion  Is  therefore 
overruled. 

[1]  The  flrsb  assignment  of  error  urged  by 
tlie  plaindil  in  error  Is  as  follows:  "The 
court  ored  In  overruling  defendants*  first  ap* 
plication  for  a  continuance."  Under  this  tlie 
proposltkot  is  asserted  that,  since  tbe  said 
motion  conforms  strictly  with  the  require- 
ments of  the  statute,  the  trial  court  had  no 
discretion  to  refuse  the  application.  There 
is  no  bill  of  exceptions  in  the  record  to  sus- 
tain this  assignment  of  error,  and  the  same 
cannot  be  considered.  El  Paso  Ry.  Go.  t. 
Sawyer,  66  Tex.  CIy.  App.  196, 119  S.  W.  107; 
Railway  v.  Kirby,  108  &  W.  498;  Trabne  v. 
Cook,  124  S.  W.  466;  Rule  56  District  Court 
(142  S.  W.  xxl). 

[2]  The  second  assignment  of  error  objects 
to  the  action  of  the  court  In  refusing  to  per- 
mit the  plaintiff  in  error  to  Introduce  certain 
proof  offered  by  him  upon  the  trial.  The 
question  objected  to  was  as  follows:  "Was 
there  anything  said  that  he  was  to  have-  pre- 
ferred stock?"  The  court  sustained  the  ob- 
jection to  the  gaestion.  A  Mil  of  exception 
was  taken  to  the  action  of  the  court,  but  It 
does  not  show  what  would  have  been  the  an- 
Bwer  to  the  question  If  tbe  witness  had  been 
permitted  to  answer  the  same,  and  we  are 
therefore  unable  to  see  whether  or  not  it 
was  a  proper  question  to  be  asked,  and  the 
assignment  Is  overruled. 

[3]  The  third  and  fourth  assignments  are 
based  upon  the  same  ground  as  the  second. 
There  was  no  bill  of  exception  reserved  to 
tUs  ruling  of  the  court,  and,  in  the  absence 
of  a  statem^t  of  facts  showing  that  the  ob- 
jection to  the  evidence  was  propaly  made 
and  exception  to  the  court's  mlbuc  saved,  we 
are  unable  to  consider  these  assignment^  and 
they  are  therefore  overruled. 

[4]  Tbe  fifth  assignment  of  error  complains 


that  the  plaintiff  in  error  was  not  permitted 
to  open  and  close  the  argument,  and  the 
propositlott  thereunder  Is:  "The  party  hav- 
ing under  the  pleadings  the  burden  of  pnxtf 
on  the  whole  case  shall  be  entitled  to  open 
and  conclude  the  argument."  This  assign- 
ment Is  not  sustained  by  the  pleadings  and  Is 
overruled.  The  plaintUTs  cause  of  action 
was  to  reoovu  upon  the  breach  of  a  omtract, 
and  fbr  a  salary  earned  and  not  paid,  and  fbr 
the  delivery  of  preferred  instead  of  common 
stotik,  on  a  contract  to  purchase  the  stock  of 
the  company,  or  in  lieu  thenot  fbe  payment 
ot  $1,000,  the  value  of  same.  The  defend- 
ant^i  answer  Is  not  a  confession  and  avoid- 
ance, but  disputes  the  right  of  the  plalntifT 
to  recover  upon  bis  pleadings  by  general  and 
special  denial.  Tbe  court  did  not  abuse  Its 
discretion  In  refusing  to  permit  the  defend- 
ant to  open  and  close  the  argumoit. 

[I]  The  sixth  assignment  of  error  is  not  a 
proposition  of  law  within  Itself,  nor  is  It  sup- 
ported by  any  projKMltlon,  and  is  therefore 
overruled. 

[•]  The  seventh  and  eighth  assignments  of 
error  complain  of  the  charges  given  by  the 
court  and  relate  to  the  Insufflclency  of  the 
evidence  to  Justi^  such  charges.  In  the  ab- 
sence of  a  statement  of  facta,  these  assign- 
ments cannot  be  considered,  and  tbs^  are 
therefbre  overruled. 

The  Judgment  of  the  lower  court  la  af- 
firmed 


SNOW  et  aL  v.  LBTOHKB. 

(Court  of  Civil  Aimeab  of  Texas.  San  Antonio. 
Ft*.  12,  1913.   Rehearing  Denied 
Match  12,  1913.) 

1.  Advkrse  PossiasioH  d  114*)— Ovibsmn— 

SUFTICIXNCT. 

In  an  action  to  recover  landL  evidence  Md 
inaufflcient  to  lustain  a  plea  of  five  years*  limi- 
tations. 

[Eld.  Note.— For  other  c&bol  see  Adverse  Pos- 
Besaion,  Cent  Dig.  il  682-600;  Dec.  Dig.  { 
114.*] 

2.  Advsbbi  Possession  A  13*>— RBQUisin& 

To  sustain  a  plea  of  lunitatlcHis  In  an  ac- 
tion to  recover  land,  defendant  was  bound  to 
show  adverse,  continaons,  and  unbroken  occu- 
pancy  of  the  land  for  the  required  period. 

lEA.  Note.— For  other  cases,  see  Adverw  Pos- 
seasion.  Cent  Dig.  K  65-76;  Dec.  Dig.  {  13.*) 

3.  Advebsb  Posbessior  (I  82*)— OoiraiNPiTT 

or  POBSBSSION- iKnEBBUFTIOH. 

The  continnity  of  possearton  of  land  relied 
on  by  defendant  in  an  action  to  recover  land 
under  a  plea  of  limitations  was  interrupted  by 
failure,  tor  more  than  a  year  after  execution 
of  deeds  nnder  which  lie  claims,  to  record  them. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  fi  468-171;  Dea  Dig.  f 
82.*] 

4.  Advkbsb  Possession  (|  Id*)— Scopk— Pos- 
session. 

PoBKSsion  of  one  tract  of  land  under  a  deed 
conveying  several  tracts  extends  to  all. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
B^on.  Cent  Dig.  H  B7&^«80;   Dea  Dig.  | 
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Appeal  from  District  OoDit,  Bezar  County; 
J.  L.  Gkmp,  Jn^iew 

Action  by  Dewltt  B.  Snow  and  others 
against  J.  Q.  Letcher.  From  the  jn^ment, 
plaintiffs  appeal.  Reversed  and  remanded. 

Gordon  Bullitt,  of  San  Antonio,  and  Jno. 
L.  Little,  of  Kountze,  for  appellants.  Leon- 
ard Brown  and  James  W.  Brown,  both  of 
San  Antonio,  for  appellee. 

FLY,  C.  J.  Appellants  Instituted  this  suit 
against  appellee  to  recover  one-half  of  five 
tracts  of  land,  conslstiDg  of  three  820-acre 
tracts,  one  160-acre  tract,  and  one  114-acre 
tract,  aggregating  1,234  acres  of  land,  all  sit- 
uated In  Bandera  county,  all  having  been 
patented  to  O.  G.  Chaney  except  the  114 
acres  which  was  patented  to  Dewltt  B.  Snow, 
and  to  set  aside  an  execution  sale  of  said 
lands  on  the  ground  of  fraud  In  the  sale. 
Appellee  disclaimed  as  to  the  114-acre  tract, 
and  pleaded  not  guilty,  and  limitations  of 
three,  dve,  and  ten  years.  There  wei*e  two 
suits  filed  Involving  the  same  land,  but  they 
were  consolidated,  and  were  transferred  by 
agreement  from  Bandera  county  to  Bexar 
county.  The  cause  was  submitted  to  the  ju- 
ry on  special  issues  at  the  Instance  and  re- 
quest of  appellants;  the  only  Issue  submitted 
b^ng  that  of  limitation  of  five  years.  Upon 
the  answers  of  the  jury  that  appellee  had 
been  in  actual  adverse  and  continuous  occu- 
pancy of  the  land  for  a  period  of  five  years 
prior  to  the  Institution  of  the  suit,  and  had 
paid  the  taxes  thereon  as  they  accrued,  the 
court  rendered  judgment  In  favor  of  appel- 
lants for  one-fourth  of  the  land  sued  for,  and 
in  favor  of  appellee  for  the  remaining  three- 
fourths  of  the  land. 

[1]  It  Is  the  contention  of  appellants  that 
the  evld^ce  fails  to  sustain  the  plea  of  five 
years'  limitation,  as  found  by  the  Jury,  and 
a  Ediort  review  of  the  testimony  of  W,  B. 
Luke  and  Leonard  Brown,  the  only  witness- 
es who  testified  as  to  the  possession  of  the 
land,  becomes  necessary.  Luke  testified  that 
he  has  llred  In  San  Antonio  for  the  last  six 
or  seven  years — that  is,  since  1905  or  1906 — 
but  before  that  time  he  had  lived  In  Ban- 
dera county  for  28  years,  about  one  mile 
"from  the  outskirts  of  this  land."  He  stated 
that,  after  Louis  Polk  acquired  the  land  in 
1878,  "J.  E.  Callahan  leased  it  and  run  sheep 
on  It,"  but  that  "the  land  was  open,  and  oth- 
er stock  ran  over  it  the  same  as  the  rest  of 
the  country."  Callahan  and  the  witness  used 
the  land  in  the  manner  Indicated  for  "four 
or  five  or  six  years."  The  witness  stated: 
"The  first  Improvements  on  that  land  were 
made  about  July,  1898.  A  four-wire  fence 
just  fenced  up  the  spring."  No  one  lived  on 
the'  land,  but  Callahan  and  Newcomer  had 
cattle  on  the  land,  and  the  former  cut  tim- 
ber and  burned  charcoal  on  the  land,  and  cut 
logs  and  built  cribs  on  it.  The  next  improve- 
ment was  a  little  adobe  house  which  waa 
bnllt  In  June  or  July,  1899,  which  was  occu- 


pied by  a  man  named  Hont,  who  had  leased 
the  land  from  Noweonwr.  Hunt  also  had  a 
yard  and  little  garden  and  a  goat  pen.  The 
fence  remained  around  the  iq>ring  about  a 
year.  In  June,  1901.  Hunt  fenced  480  acres 
ot  Uie  land  with  a  fliree  barbed  wire  fence. 
Bjmt  left  the  land  in  1002.  and  then  wit- 
ness used  the  pasture  for  "close  to  a  year." 
Rothenflue  moTed  on  Oie  land  on  June  28, 
190S,  and  stayed  there  three  or  fbur  namths; 
but  witness  stlU  used  it  unUl  Mills  moved 
there,  perhaps  In  the  early  part  of  1804. 
When  HlUfl  lefl^  Letcher,  appellee,  moved  cm 
the  placa  ^e  testimony  tended  to  show 
that  the  Uace  around  the  480  acres  of  land 
was  down  at  times  and  was  in  a  poor  condi- 
tion. On  cross-examination  witness  admitted 
that  he  did  not  know  when  Mills  left  the 
land,  nor  whm  Letcher  moved  on  the  land, 
and  that  be  knew  nothing  about  the  posses- 
sion of  the  land  since  1905.  There  is  no  tes- 
timony to  show  how  long  Letcher  lived  on. 
the  land.  He  did  not  testify  as  to  his  pos- 
session, nor  did  any  other  witness,  and,  if 
there  was  possession  sufficient  to  perfect  a 
title  by  limitation,  it  must  have  been  prior  to 
the  removal  of  Mills  from  the  land.  Brown 
made  only  occasional  visits  to  Bandera  coun- 
ty, in  1904  or  1005,  but  could  not  have  known, 
anything  about  the  continuous  possession  of 
the  land. 

[2]  No  one  went  in  possession  of  the  land 
until  Hunt  moved  there  in  1889.  He  fenced 
480  acres  In  1901.  and  left  In  August,  1902, 
and  no  one  was  then  in  possession  of  the  land 
until  Rothenflue  moved  on  it  on  June  28, 1903, 
and  he  stayed  only  three  months,  and  when 
he  left  no  one  lived  on  the  place  until  some 
time  in  1904.  The  gates  were  open  and  the 
fences  down  during  most  of  the  time  that  no 
one  occupied  the  land,  which  was  a  space 
of  six  or  eight  months.  The  use  of  the  land 
by  Luke  was  not  such  open  use  as  to  show 
adverse  possession,  when  It  seemed  that  any 
one's  stock  could  enter  the  inclosnre.  It  waa 
necessary  for  app^lee  to  show  an  adverse 
continuous  and  unbroken  occupancy  of  the 
land,  and  this  was  not .  done.  Overand  r. 
Menczer,  83  Tex.  122,  18  S.  W.  301 ;  PhllUp- 
son  V.  Plynn,  83  Tex.  580,  19  S.  W.  136; 
Dunn  V.  Taylor,  102  Tex.  80,  113  S.  W.  265. 
The  evidence  is  too  unsatisfactory  to  form 
the  basis  for  a  title  to  land.  It  may  be  re- 
marked, in  this  connection,  that  it  Is  rather 
inconsistent  for  a  man  who  has  perfected  a 
title  by  limitation  to  purchase  the  same  land 
at  a  sale  of  It  under  an  execution  Issued  by 
virtue  of  ft  Judgment  against  the  very  per- 
sons against  whom  be  is  claiming  tlUe  by 
limitation.  What  right  Luke  hod  to  use  tbe 
land  or  to  put  othm  in  posses^n  of  it  does 
not  ai^ear  from  ttie  record.  It  Beans  from 
his  testimony  that  he  lived  near  the  land, 
and  whffli  no  one  else  naed  the  land  be  used 
It  He  claimed  to  have  the  right  to  roit  tho 
place  to  Mills,  but  from  whom  he  got  such 
anthoxity  Is  not  shown.  &e  stated  be  leased 
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the  land  from  Rotbenflne,  bnt  for  bow  loag 
Is  Dot  shown.  The  payment  of  taxes  must  be 
proved  for  the  five  years  of  possession,  run- 
ning concurrently  therewith. 

[3]  Some  of  the  deeds  through  which  ai>- 
pellee  claims  were  recorded  more  than  a  year 
after  their  execution.  That  was  not  a  rea- 
sonable time,  and  interrupted  the  continuity 
of  possession.  Sorley  v.  Matlock,  79  Tex. 
304,  15  S.  W.  261 ;  Cobb  t.  Robertson,  89  Tex. 
138,  88  S.  W.  748,  87  S.  W.  1148,  122  Am. 
SL  Rep.  609 ;  McLavy  t.  Jones,  31  Tex.  C3iv. 
App.  354,  72  S.  W.  407. 

[41  The  true  title  to'  aU  of  the  land  being 
In  the  same  persons,  the  possession  of  one 
of  the  tracts  under  a  deed  conveying  all  of 
them  would  cover  all  of  the  tracts.  Allen  t. 
Boggess,  94  Tex.  83.  68  S.  W.  833. 

If  appellee  perfected  a  title  by  limitation 
to  any  part  of  the  land,  we  are  unable  to  see 
why  he  did  not  perfect  It  to  all  of  it  No  ex- 
planation Is  attempted  of  the  action  of  the 
court  in  rendering  Judgment  In  favor  of  ap- 
pellants for  one-fourth  and  In  fftvor  of  ap- 
pellee for  the  ranalning  three-foortlu  of  the 
land. 

The  Judgment  Is  remsed,  and  the  cause 
remanded. 


JOY  et  aL  t.  CRAWFORD  et  aL 

(Oonrt  of  Civil  Appeala  of  Texas.  Dallas. 
Feb.  22.  1913.   Rehearing  Denied 
Harcb  8.  1913.) 

1.  FiirniRo  Lost  Goods  ({  7*)— Duties  of 

Pi.N  DEB— Bailments— BviDENCB. 

In  an  actiun  for  damages  for  nicks  put  in 
a  diamond  by  defendants,  who  found  it  and 
were  latw  compelled  to  return  it  to  the  plain- 
tiffa,  evidence  heU  sufficient  to  make  out  a 
prima  facie  case  that  the  diamoiid  was  damaged 
while  In  the  poBsession  of  defendants. 

[Ed.  Note. — For  other  cases,  see  Finding  Lost 
Goods.  Cent  Dig.  {  6;  Dec.  Dig.  S  7.*] 

2l  Appeal  akd  EfaaoB  (|  854*)— Rbvebsai/— 
CoNCLDSiOKS  or  Law  bt  Tbial  Coubk. 
Where  the  conclusioo  of  law  on  which  the 
trial  judge  rendered  judgment  for  defendant  was 
that  the  plaintiff  had  not  made  out  her  case 
from  the  evidence,  wben  plaintiff  bad  in  fact 
made  out  a  prima  fade  case,  tbe  judgment  can- 
not be  sustained  on  appeal  on  the  theory  that 
the  trial  judge  determined  that  defendant's  evi- 
dence rebutted  plaintiffs  prima  facie  case. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  Jt^aeTsifA,  3408-3430; 
Dec.  big.  i  854.*] 

Appeal  from  Kaufman  County  Gonrt;  Thoe. 
B.  Bond,  Judge. 

Action  by  Mrs.  Emma  O.  Joy  and  another 
against  F.  R.  Crawford  and  another.  Judg- 
ment for  defendants,  and  plalntlffB  appeal. 
Reversed. 

J.  P.  Gocm,  of  Terrell,  for  appellants.  Ed. 
B.  Bnmpaas,  of  Terrell,  for  appellees. 

BASBURY,  J.  Appellants  sued  appellees 
tor  $2B0  toT  injuring  and  damaging  a  dia- 
mond at  appellants  to  that  extent  while  in 


the  possession  of  appellees.  There  was  Judg- 
ment by  the 'Court  for  the  appellees,  from 
which  this  appeal  is  taken.  The  following 
are  substantially  the  facts  developed  upon 
the  trial  of  the  case  and  upon  which  the 
Judgment  was  based: 

M.  A.  Joy  testified:  "Mrs.  Joy  lost  the 
diamond  (both  it  and  the  ring  being  Identified 
by  Mr.  Joy).  That  it  Is  now  nicked  or 
chipped  In  three  places.  Was  a  perfect  stone 
when  lost  Advertised  in  paper  and  offered 
a  reward  for  it  S.  L.  Dey  infoi-med  him 
that  he  thought  defendants  had  the  stone. 
Tbey  refused  to  give  it  up.  After  filing  a 
complaint  against  them  for  theft  they  gave 
It  up.  Then  discovered  that  stone  had  been 
nicked  and  chipped  and  greatly  damaged." 

S.  L.  Dey  testified :  "Some  time  during  the 
summer  of  1010,  M.  A.  Joy,  one  of  the  plain- 
tiffs, came  to  me  and  told  me  about  Mrs. 
Joy  losing  her  diamond.  He  a^ed  me  to 
keep  a  watch  out  for  it  Several  months 
thereafterwards  F.  B.  Crawford  came  to  my 
place  of  business  Id  Terrell,  Tex.,  and  told 
me  that  he  had  a  diamond  that  he  wanted 
to  sell,  and  asked  me  if  I  would  examine  it, 
and  tell  him  what  It  was  worth  and  assist 
blm  in  selling  it.  I  agreed  to  do  this.  Mrs. 
Crawford  brought  the  diamond  to  my  place 
in  a  few  days  and  I  examined  It  I  did  not 
take  it  In  my  hands,  but  it  was  on  a  small 
piece  of  cloth,  and  I  rolled  the  cloth  around, 
turning  the  stone  over  from  side  to  side  ex- 
amining It  through  my  magnl^ing  glass.  If 
there  was  any  nicked  or  chipped  places  in 
it  at  this  time  I  did  not  see  them.  I  have 
bandied  diamonds  for  many  years,  and,  after 
examining  this  one,  I  pronounced  it  a  per- 
fect stone.  A  man  examining  a  diamond  un- 
der a  magnifying  glass,  who  Is  used  to  han- 
dling them,  would  have  been  more  than  apt 
to  have  discovered  any  nicked  or  chipped 
places  or  other  defects  in  the  stone.  I  will 
not  swear  that  these  defects  were  not  in  it 
at  the  time  I  examined  it  I  told  M.  A. 
Joy  about  Mr.  and  Mrs.  Crawford  having  tbe 
diamond.  I  felt  sure  It  was  Mrs.  Joy's  dia- 
mond, as  I  knew  her  stone.  (Here  witness 
examined  the  stone  and  Identified  It  as  be- 
ing the  same  stone  that  the  defendants  ex- 
hibited to  him,  and  that  he  examined  for 
tbem,  and  it  was  admitted  by  defendants 
that  it  was  the  same  stone.)  It  is  now  nick- 
ed and  chipped  in  three  places.  I  am  ac- 
quainted with  the  reasonable  market  value 
of  diamonds.  This  stone  before  it  was  nicked 
or  chipped  was  worth  about  $400.  It  is  about 
2^  carats,  and  was  worth  about  $150  per 
carat  before  It  was  damaged.  It  has  been 
damaged  about  $75  or  $80  per  carat  or  about 
50  per  cent  of  Its  original  valua  I  asked 
Mrs.  Crawford,  when  she  exhibited  the  dia- 
mond to  me  for  examination,  where  she  got 
it,  and  where  the  bill  of  it  was.  She  said 
that  tbey  had  the  stone  for  many  years;" 

Clifford  Sims  testified :  "It  would  be  Impos- 
sible for  any  one  making  an  examination  of 
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the  diamond  to  do  so  wlUiont  dlscoTerlng  the 
idiAa  and  cblpped  places  soeh  as  are  in  tbts 
stone.  Tn»  stone  flto  In  ttils  setting  exactly.  I 
ha  TO  welshed  the  diamond,  and  it  weighs 
about  2%  carats.  It  Is  what  is  known  as  a 
commercial  white,  and  Is  very  ralnable.  It 
la  what  1b  called  a  perfect  stone.  There  are 
no  flawa  In  the  stone  except  where  It  has 
beat  nicked  and  chipped  tai  some  way." 

v.  B.  Crawford,  appellee,  testified:  In  Oc- 
tober, 1910,  he  found  tbe  diamond  on  Moore 
arenne;  knew  the  Joys  had  lost  one  and  were 
advertising  tor  It;  said  nothing  to  them 
about  It;  noticed  no  chipped  places  In  it, 
but  his  wife  did  when  he  gave  it  to  her. 
"Whea  Keller  came  to  bis  home  with  ring; 
be  refused  to  let  him  see  the  diamond  or 
fit  in  the  setting;  did  hot  injure  the  stone. 
It  Is  now  Just  as  he  found  it 

Mrs.  Sosana  Crawford,  wife  ot  appellee 
testified :  That  when  the  stone  was  given  to 
her  it  was  nicked  or  chipped;  no  Injury  to 
It  while  in  her  possession;  knew  Mrs.  Joy 
had  lost  one  and  reward  was  ofltered,  but 
did  not  tell  her  she  had  ftrand  one. 

After  hearing  the  testimony  the  court 
reached  the  fidlowlng  conclusions  of  fact: 
"Flzst  The  court  finds  that  the  plabitifr  lost 
a  diamond  In  the  city  of  Terrell,  Tex.,  some 
ttoie  daring  the  year  1910,  of  the  value  of 
f400;  that  subsequent  thereto  the  defeudant 
F.  B.  Crawford  found  the  diamond  on  the 
street  of  the  dty  of  Terrell,  about  two 
months  after  It  had  been  lost  by  the  plain' 
tiff.  Second.  I  further  find  that  some  months 
afterwards  the  plaintiff  learned  of  the  dia- 
mond being  In  the  possession  of  the  defend- 
ant Crawford,  and  called  upon  him  and  de- 
manded possession  of  it,  which  was  refused; 
that  the  diamond  was  finally  delivered  to  J. 
P.  Coon,  attorney  for  the  plaintiff.  In  a  dam- 
aged condition,  showing  that  it  bad  been 
chipped  or  filed,  and  on  account  ot  tbe  flawa  In 
the  stone  Its  value  had  been  reduced  to  about 
9200;  The  court  was  unable  to  determine 
from  the  evidence  In  this  case  how,  when, 
the  circumstances,  or  by  whom  tbe  diamond 
.  was  damaged  after  being  lost  by  tbe  plaln- 
ttff.  The  plaintiff  sued  for  damage  to  the 
ring."  Upon  the  foregoing  facte  the  court 
conduded  as  matter  of  law  as  follows:  "I 
conclude  that,  as  a  matter  of  law  applicable 
to  the  facte  of  this  case,  tbe  plaintiff,  not 
having  made  out  ber  case  from  tbe  evidence, 
is  not  entitled  to  recover." 

[1]  Appellanta  by  their  second  assignment 
of  UTor  assert  that  the  court  erred  In  Ite 
conclusions  of  law.  and  we  think  the  assign- 


ment well  taken.  Under  well-settled  rules 
of  practice  It  was  the  duty  of  the  ai^tdlants 
to  develop  by  proper  testimony  a  prbna  fade 
case  against  appellees.  Wlthont  Intendb^  In 
any  sense  to  Invade  the  right  of  the  trial 
Judge  to  pass  Judgment  upon  the  credibility 
of  the  witeesses  and  the  wdght  to  be  givra 
th^  testimony,  it  can  nevertheless  be  said 
that  no  other  conclusion  can  be  reached  than 
that  a  prima  Code  case  by  amwUante  was 
developed  by  the  evldaiGe.  i  Both  appellant 
M.  A.  Joy  and  the  witness  Dey  Idoitified  the 
diamond  which  was  in  Oie  posBesston  of  ap- 
pdlees  as  Mrs.  Joy's  diamond,  and  Uie  aih 
pellees  did  not  deny  Hie  fact,  altiunigh  they 
did  not  vretei^  to  know  whose  diamond  it 
wa^  since  tbey  had  found  It  upon  the  streets 
of  TerreU.  Dey  also  testified  that  he  bad 
examined  the  diamond  at  the  request  of  ap- 
pellees and  while  in  their  possession,  under 
a  magnif^g  glass,  recognizing  it  st  the 
time  as  the  property  ct  Mrs.  Ji^,  and  that 
at  the  time  of  lUs  examination,  which  was 
several  months  aftor  it  had  been  lost.  It 
was  not  damaged,  but  was  damaged  when 
he  examined  it  on  the  second  occaslmi  at  the 
time  of  the  trlaL  Clifford  Sims,  In  corrobor- 
ation of  Dey^  testimony,  testified  that  one 
could  not  fftU  upon  examination  to  discover 
tbe  nldEs  and  chips  to  the  diamond.  The 
amount  of  the  damage  to  the  rtog  was  un- 
dlspnted.  With  these  practically  undisputed 
tecte  before  htm^  it  seems  clear  that  the 
court  Improperly  disposed  of  the  case  in 
rendering  Jadgment  for  appellees  on  the  the- 
ory that  a[q;>dlante  had  failed  to  make  out  a 
case.  It  was  the  undoubted  right  of  the 
trial  Judge  to  go  further  and  hold  that  un- 
der the  testimony  the  appellees  had  rebutted 
tbe  clear  prima  fade  case  made  by  appel- 
lants, and  for  the  purpose  of  the  exerdae 
of  that  function  had  before  him  the  testimo- 
ny of  the  aM>elIee  and  his  wife. 

[2]  The  conclusions  of  law  filed  by  tbe 
trial  Judge,  however,  clearly  exclude  the  con- 
clusion that  the  Judgment  rendered  was  upon 
the  theory  that  appellante'  case  had  been 
rebutted  or  overthrown  by  the  testimony  of 
appellees.  He  placed  It  squarely  upon  tbe 
ground  that  appellante*  testimony  was  In- 
sufficient to  susteln  tbe  burden  of  establish- 
ing such  prima  facie  case,  and  from  which 
It  follows  as  a  corollary  that  his  honor  did 
not  determine  whether  appellees'  evidence  re- 
butted tbe  appellante'  prima  facie  case. 

For  the  reasons  indicated,  we  feel  it  onr 
duty  to  reverse  and  remand  the  case  for 
another  trial. 
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JORDAN  tt  al  T.  JOBDAN. 

(Conrt  of  CiviX  Appeals  of  Texw  Tezaikuu. 

Feb.  13,  1913.    Rehearing'  Denied 
March  6.  1913.) 

L  Tbusts  (I  88*)— Resultino  Teustb— Evi- 
dence—Suiticiency. 

In  an  action  to  declare  a  trast  in  land  por- 
cfaased  by  defendants*  decedent,  with  money 
famished  by  plaintiff,  evidence  held  to  show 
that  the  moner  was  lent  to  decedent,  and  that 
he  purchased  ue  property  for  himaelf. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Gent. 
Dig.  H  134-137 ;  Dec.  Dig.  S  89.*] 

2.  Tbubts  a  80*)— Ebbultino  Tbust»-Puh- 
CHASE  OF  Land. 

A  mere  lender  of  money  used  In  purchas- 
ing land  conveyed  to  the  borrower  can  claim  no 
reanltLng  trast  in  his  favor. 

[Ed.  Note.— For  other  cases,  see  Tnuti^'Cent 
Dig.  U  113,  114;  Dec.  Dig.  9  80.«] 

3.  liiENB  (I  7*>— Equitable  Lien. 

A  mere  lender  of  money  used  to  paidiase 
land  conveyed  to  the  borrower  has  no  lien  upon 
the  land. 

[Ed.  Note.— For  other  cases,  see  Liens,  Omt 
Dig.  II  26-28;  Dec.  Dig.  S  7.«] 

Appeal  from  District  Oourt,  Cam  Oonnty; 
P.  A.  Tamer,  Judge. 

Action  by  W.  C.  Jordan  against  Robert  L. 
Jordan  and  others.  Judgment  tor  plaintiff, 
and  defendants  appeaL  Berersed  and  ren- 
dered. 

On  February  17,  1887,  Jontan  Galloway 
and  K^fe,  by  warranty  deed,  conveyed  to  Al- 
bert O.  Jordan  180  acres  of  land  In  Cass 
county.  The  fbUowtng  part  of  the  deed  need 
only  be  stated:  "Know  all  men  by  these 
presents  ttiat  wse^  Jordan  Gtelloway  and  B. 
A.  Galloway,  wife  of  tlie  said  Jordan  Gallo- 
way, both  citizens  of  said  county,  for  and 
In  conMderatlon  of  the  sum  of  four  hundred 
dollars  to  us  in  hand  paid  by  Albert  a  Jordan, 
also  of  said  county  and  state,  the  receii^ 
whereof  Is  her^y  acknowledged,  have  this 
day  granted^  aotd«  released  and  conveyed  un- 
to the  said  Albert  O.  Jwdan.  his  rep- 
resentatlTes,  all  of  our  right,  titles  claim  and 
Interest  to  the  following  tract  or  parcel  of 
land:  CDescription  foltows],"  etc.  Albert  a 
Jordan,  the  -grantee  In  the  deed,  died  in  Au- 
gust. 189D;  and  thereafter,  in  Bept^ber, 
190^  his  chltdren  made  partition  deeds  of  the 
land.  On  Augurt  29,  1911,  appellee,  who  is 
the  brother  of  Albert  Oi  Jordan,  broo^t  this 
suit  against  the  dilldren  of  the  deceased,  Jor^ 
dan,  dalming  that  he  furnished  the  purchase 
mtmey  for  the  land,  and  tlut  A.  0.  Jordan  in 
bis  lifetime,  and  the  children  since  his  death, 
bad  ai^  bdd  the  title  to  the  land  In  trust 
for  him,  and  that  he  was  entitled  to  recover 
the  waxoB.  The  petition  prayed  in  the  alter- 
native for  the  recovery  of  the  purchase  price 
paid,  with  Interest  and  rents  from  Oie  date 
of  the  pundiase,  with  a  foreclosure  of  the 
vmdM's  Hen,  and  had  the  further  prayer 
that;  In  case  the  defendants'  plea  of  limita- 
ttrai  Interpcwed  against  the  pnnduse  money, 
taitevest,  and  roits  be  sustained  by  tlie  court, 
then  the  plaintiff  be  decreed  the  land  under 


his  superior  title  as  vendor  or  party  who  paid 
the  purchase  money  for  the  land.  The  appel- 
lants filed  a  general  demurrer  and  special 
exceptions  and  answered  by  denial,  and  spe- 
cially pleaded  the  statute  of  four  years'  lim- 
itation against  the  recovery  of  any  debt  and 
the  foreclosure  of  any  lien.  After  all  the 
evidence  was  In,  the  court  Instructed  the 
Jury  to  return  a  verdict  for  the  appellee. 

O'Neal  &  Allday.  of  Atlanta,  for  appel- 
lants. O'Neal  A  Figures,  of  Atlanta,  and 
Geo.  T.  Todd,  of  Jefferson,  for  appellee. 

LEVY,  J.  (after  staUi^  the  facto  aa  abov^. 
The  appellants,  by  proper  assignment,  predi- 
cate error  uiwn  the  action  of  the  court  in 
giving  a  peremptory  instruction  to  the  Jury 
to  return  a  verdict  for  ai^llee.  The  whole 
case  as  made  by  the  pleadings  and  proof  re- 
solves itself  into  the  question  of  the  1^1 
effect  to  be  given  the  acts  and  transactions 
between  appellee  and  his  brother,  Albert  O. 
Jordan,  now  deceased,  concerning  the  pur- 
chase of  the  tract  of  land  in  suit  The  evi- 
dence conslsto  entirely  of  letters  and  written 
Instmments,  which  were  undisputed,  and 
there  were  no  issues  of  fiict  raised  by  the 
evidence.  It  is  the  contention  of  appellee 
that,  while  the  deed  to  the  lafid  in  suit  was 
made  to  his  brotiier,  Albert  O.  Jordan,  father 
of  the  appellanta,  he  paid  the  purchase  mon- 
ey, and  the  title  to  the  land  was  taken  in  the 
name  of  his  brother  and  held  by  him  for  ap- 
pellee in  trust  It  Is  the  contention  of  ap- 
pellants that  their  fiither  was  bhnself  the 
purchaser  of  the  land,  and  that  the  money 
obtained  from  the  appellee  to  pay  for  the 
same  waa  a  mere  loan  and  nothing  more,  and 
Oiat  promissory  notes  bearing  Interest  were 
given  for  it  In  1886  the  appellee  resided  In 
the  state  of  Alabama,  and  Albert  C  Jordan, 
his  brother,  resided  in  Cass  County,  Tex. 
Albert  C.  Jordan  at  tihe  time  was  renting  the 
land  in  controvert  from  Jordan  Galloway, 
the  owner.  On  0<^er  3,  1886,  he  wrote  a 
letter  to  bis  brother,  as  follows:  "Dear 
Brother:  •  «  •  Uy  com  crop  was  on  the 
poorest  land  and  very  old,  but  reckon  made 
enouA  to  do  with  nearly,  no  rain,  the  drouth 
continued  through  August  ruined  the  cotton 
nearly,  three  balea  instead  of  eight  I  have 
a  hundred  acres  imder  good  fence.  The 
best  land  is  to  clear  under  the  same  fence. 
I  have  identy  ct  good  bottom  land  too  that 
is  not  under  fence.  I  had  an  overhauling 
with  my  man  recently  and  got  him  to  knock 
off  the  rent  and  am  to  give  9400.00  for  the 
place  cash  consideration.  My  cotton  crop 
will  not  more  than  pay  my  other  debts  at 
inresent  pricesL  I  would  like  to  get  ¥400.00 
from  yon  and  pay  up  for  the  land  and  be 
obliged  to  you  until  better  paid." 

On  October  30,  1886,  A.  O.  Jordan,  deoeas* 
ed.  wrote  appdlee  as  fcdlows:  "Dear  BroUi- 
er:  Tours  of  ISth  Inst  came  to  band  a  few 
days  ago.  *   *  *  I  am  ao  pestered  at  this 
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time  tbat  I  hardly  know  what  to  write.  1 1 
thought  and  think  yet  It  wag  a  teAr  under-  [ 
standing  with  Galloway  and  myself  that  as 
soon  as  opportunity  would  afford  we  were 
to  go  Into  writings  and  If  I  did  not  have  the 
money  by  that  time  I  was  to  give  my  note 
for  the  amount  and  let  it  run  at  ten  per  cent 
until  I  could  get  the  money  and  agreed  to 
give  me  the  rent  He  sent  me  word  day  be- 
fore yesterday  that  he  gave  me  the  rent  for 
the  sake  of  getting  the  money  all  down  and 
says  that  was  his  understanding  about  It, 
and  can't  wait  until  next  spring  for  the 
money.  If  I  had  the  money  I  would  pay  Mm 
up  but  have  not  and  don't  know  what  to  do. 
I  will  never  find  another  such  bargain." 

The  said  A.  0.  Jordan,  deceased,  wrote  ap- 
pellee as  follows  on  December  26,  1886: 
"Dear  Brother:  Yours  of  the  18th  Inst  came 
to  hand  the  24th  and  was  very  glad  to  hear 
from  you  as  soon  as  I  did,  and  feet  very 
much  gratified  In  knowing  I  have  a  friend  In 
the  right  time,  espedally  a  brother  and 
friend  In  one.  I  hope  you  will  never  lose 
anything  In  doing  what  you  proposed  to  do 
In  your  last  communication.  I  will  try  to 
make  you  safe.  I  will  want  time.  And  I 
want  to  arrange  so  that  In  tbe  event  of  the 
demise  of  either  one  of  as  to  bind  the  land 
for  the  payment  for  the  amount  (400  doll.) 
and  Interest  if  there  be  any,  and  would  be 
more  than  glad  If  It  don't  mlsput  you  to  p&y 
Galloway  up  and  ease  his  pain,  hla  under- 
standing was  that  he  gave  me  the  rent  this 
year  for  the  sake  of  getting  the  f400.00  paid 
down  by  the  first  of  January.  My  under- 
standing was  that  he  was  ready  to  draw 
writings  any  day  whenever  I  got  ready  and 
If  I  did  not  have  the  money  Just  give  him 
my  note  for  tbe  above  amount  due  and  draw- 
ing 10%  Interest  from  date  and  after  news 
came  to  him  tbat  I  could  not  get  the  money 
for  bim  perhaps  before  next  Mar<^  or  April 
It  sot  him  on  fire.  He  then  sent  me  word 
about  tbe  misunderstanding.  I  sent  him 
word  that  It  was  no  mlsunderstandlog  with 
me,  and  that  I  had  not  flew  from  tbe  con- 
tract yet,  and  I  was  ready  to  draw  writings 
at  any  time  whenever  he  got  ready  to  let  me 
know.  I  was  ready  at  any  time  whenever 
he  said  the  word,  and  that  I  should  hold  him 
to  hla  contract  and  do  what  I  said  I  would 
do,  pay  him  whenever  I  got  the  money.  I 
hare  met  up  with  him  two  or  three  times 
since  that  time.  We  meet  and  pass  friendly. 
He  says  he  is  satisrAed  you  and  I  will  do 
what  we  say  we  will  do  and  says  In  case  of 
failure  by  death  or  other  providential  occur- 
rence any  improvements  I  pat  on  the  place 
he  Is  willing  to  let  It  go  towards  rent  But 
If  he  can  get  the  money  pretty  soon  he  is 
willing  then  to  let  land  and  all  go  for  the 
money,  by  or  before  the  time  you  said." 

On  F^mary  18»  1887,  A.  C.  Jordan,  de- 
ceased, .wrote  his  brother  the  following  let- 
ter: "Dear  Brother:  •  •  •  Myself  and 
Jordan  Galloway  were  at  Hn^iesi  Springs 


day  before  yesterday  and  got  the  package 
you  pressed  to  me  containing  $200.00.  I 
had  to  pay  them  25^  additional  to  what  you 
paid  which  was  the  charge  l^om,  they  said, 
Pittsburg  to  Hughes  Springs.  *  *  *  I 
shall  always  feel  under  <^llgatlons  to  yon 
and  If  I  should  ever  be  so  fortunate  as  to  get 
able  to  pay  you  I  will  do  it  with  the  great- 
est of  pleasure,  and  if  the  land  will  make 
you  safe  I  am  wUUng  and  will  make  it  stand 
for  the  debt  And  I  hope  and  trust  you  may 
be  able  before  long  to  help  finish  up  paying 
for  the  land  as  soon  as  yoo  can  conveniently. 
I  would  feel  better  if  he  was  paid  up  as  he 
made  a  right  smart  item  In  my  favor,  for 
the  sake  of  getting  the  money  pretty  soon 
and  then  the  land  would  be  boand  to  nobody 
but  you.  If  I  had  It  paid  for  I  think  I  would 
stay  here  the  balance  of  my  life.  Kudosed  X 
send  you  the  note,  consideration,"  etc. 

The  note  Inclosed  was  as  follows :  "  'Condi- 
tions of  this  note  stated  below  the  Dote  $200.- 
00.*  On  or  before  the  1st  day  of  January, 
A.  D.  1890,  I  promise  to  pay  Wm.  0.  Jordan 
or  bearer  the  sum  of  $200.00  with  interest 
from  date  value  received.  February  17th, 
1887.  [Signed]  A.  G.  Jordan.  Tbe  above 
note  was  given  to  the  said  Wm.  G.  Jordan 
for  loan  of  the  above  amount  to  enable  me 
in  part  paying  for  a  tract  of  land  I  bought 
from  Jordan  Galloway  of  Cass  County,  Tex- 
as, coDtalnlng  190  acres  more  or  less  said 
land  lying  in  said  county  and  state  and  my- 
self am  living  on  said  tract  last  year  as 
well  as  this.  The  land  Is  better  deEKribed 
in  tbe  deed  purchased  by  me  this  day  of  the 
said  Galloway  et  al.  The  deed  bears  even 
date  with  this  note  and  upon  said  land  a 
vendor's  lien  is  retained.  This  Fdk  17, 1887. 
[Signed]   Albert  Jordan." 

On  the  18th  of  June,  1887,  A.  C.  Jordan  de- 
ceased, wrote  his  brother,  appellee  herein,  a 
letter  inclosing  the  other  note.  The  letter 
was  as  follows:  "Dear  Brother:  •  •  •  I 
send  enclosed  to  you  note  in  place  of  the 
money  you  let  me  have  to  finish  paying  fur 
my  land.  I  stated  in  the  note  the  nature  of 
it  and  left  a  blank  place  for  you  to  fill  out 
(1.  e.)  the  date  of  the  first  as  I  have  for- 
gotten It  •  •  •  If  It's  the  Lord's  will 
hope  I  may  be  enabled  to  pay  you  up  before 
I  leave  thie  tabernacle  and  If  I  don't  the 
land  Is  good  security.  I  know  you  have  done 
all  you  could  under  the  circumstances,  and 
I  shall  always  feel  under  obligations." 

Tbe  note  Inclosed  in  this  letter  read  ae 
follows:  "I^end  note.  $200.00.  By  the  Ist 
day  of  Jan.,  1801,  I  promise  to  pay  Wm.  C 
Jordan  or  bearer  the  sum  of  $200.00  value 
received.  June  Ist  '87  (with  interest  from 
date).  [Signed]  Albert  Jordan.  The  nature 
of  the  above  note  Is  the  same  as  the  one  giv- 
en Feb.  17th,  '87,  the  same  land  described 
In  it  and  bound  for  payment  of  said  note 
is  equally  bound  for  the  paymrat  of  this 
note  Just  the  rame  as  It  both  notes  were 
consolidated.   [Signed]  A.  CL  Jordan." 
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On  June  27»  18(16,  Albert  a  Jordan,  de- 
ceased, wrote  appellee  the  following  letter: 
*l>ear  Brother:  •  •  •  i  bargained  some 
cattle  yesterday  for  some  lumber  to  fix  up 
boose.  I  try  to  take  care  of  the  place  what 
time  I  stay  on  It  the  same  as  If  It  belonged 
to  in&  I  nefer  expect  to  own  it  for  I  never 
expect  to  be  able  to  pay  for  it.  If  I  was 
able  or  bad  anffldent  force  to  work  it  I 
might  make  some  better  showing.  I  have 
never  had  any  health  to  do  anything  since 
the  Mexican  war.  •  •  •  [Signed]  Al- 
bert a  Jordan." 

[1, 2]  The  deed  in  evidence  ahows  fliat  Jor< 
dan  Gallo'tray  and  wife,  on  Febmary  7, 1887i 
in  consideration  of  $400  to  them  in  hand 
paid  by  Albert  O.  Jordan,  conv^ed  the  land 
in  controversy  to  said  Albert  G.  Jordan.  The 
evidence  farther  shows  that  appellee  came 
to  Texas  in  1910,  which  was  23  years  after 
the  execution  of  the  two  notes  and  17  years 
after  they  had  fallen  dne,  and  agreed  to 
settle  with  the  appellants  for  $400,  and  ap- 
pellants fsiled  to  pay  It  Thus,  as  seen  from 
the  letters,  there  was  no  agreement  by  Al- 
bert G.  Jordan  to  purchase  the  land  for  ap- 
pellee. On  the  contrary,  the  letters  show 
coDclueively  that  Albert  C.  Jordan  was  pnr- 
chaslng  the  land  exclusively  for  himself,  and 
was  asking  hfs  brother  to  assist  him  in  mak- 
ing the  purchase  by  way  of  loan  of  money. 
The  first  letter  written  by  Albert  C.  Jordan 
to  appellee  says,  ".I  would  like  to  get  $400.00 
from  you  and  pay  np  for  the  land  and  be 
obliged  to  yon  until  better  paid."  The  next 
letter  advises  appellee,  "I  will  never  find 
another  such  bargain ;"  while  the  letter  fol- 
lowing says  to  him:  "I  will  try  to  make  you 
safe.  I  win  want  time.  And  I  want  to  ar- 
rant so  that  In  the  event  of  the  demise  of 
either  one  of  us  to  bind  the  land  for  the  pay- 
ment for  the  amount  (400  doll.)  and  Interest, 
if  there  be  any."  On  the  very  day  the  deed 
was  made  Albert  C.  Jordan  wrote  appellee 
a  letter  inclosing  a  promissory  note,  saying 
In  the  letter :  "I  shall  always  feel  under  ob- 
llgattons  to  you  and  If  I  should  ever  be  so 
fortnnate  as  to  get  able  to  pay  you  I  will  do 
It  with  the  greatest  of  pleasure,  and  if  the 
land  will  make  you  safe  I  am  willing  and 
will  make  It  stand  for  the  debt"  Again  he 
wrote  appellee.  Inclosing  the  second  note, 
saying:  "I  send  enclosed  to  yon  note  in 
place  of  the  money  yon  let  me  have  to  finish 
paying  for  my  land."  These  letters,  with 
the  redtal  In  the  notes,  go  to  show  conclu- 
aLvely  the  intention  of  the  parties  wiUi  re- 
spect to  the  purchase  the  land  and  the 
loan  of  the  money.  The  letter  of  June  27, 
1883,  after  the  maturity  of  the  notes,  is  per- 
fectly consistent  with  the  relation  of  debtor 
and  creditor,  and  in  no  wise  changes  ttie 
aqmct  of  the  original  transaction.  The  facts 
eondBslTdy  establisb  that  Albert  O.  Jordan 
pnndiased  the  property  for  hlmsdf  and  as 
his  own;  and  that  the  money  that  went  to 


P^  for  same  was  obtained  by  Albert  C 
Jordan  from  appellee  as  a  mere  loan,  and 
nothing  more.  These  focts  are  Inconedstait 
with  any  payment  of  money  by  appellee  in 
the  character  of  purchase.  No  resulting 
trust  exists  in  favor  of  one  who  pays  ttie 
pnrdiase  money  by  my  of  mere  loan  to  an- 
oth«;  the  conveyance  bdng  taken  In  the 
name  of  Oie  borrower.  Boehl  v.  Wadgymar, 
54  Tex.  S69 ;  Levy  v.  'Williams,  20  Tex.  Olv. 
App.  651,  60  S.  W.  528 Whaley  v.  Whaley, 
71  Ala.  159 ;  1  Perry  on  Trusts,  {  133. 

[I]  Appellee  prayed  for  a  money  judgmmt 
on  the  notes  and  a  foreclosure  of  a  lien  on 
the  land.  It  is  not  dlspnted  that  the  notes 
and  Uen  are  barred  by  the  statute  of  limita- 
tions, which  Is  pleaded  by  appellants.  If 
appellee  furnished  the  money  to  pay  the 
purdiase  price  of  the  land,  as  a  mere  loan 
to  his  brother,  as  he  did,  be  did  not  acquire 
or  take  the  anperior  legal  title,  and  could 
predicate  no  rights  in  that  respect  See 
Hatton  V.  Bodan  Lnmber  Co.,  67  Tex,  Ot. 
App.  478,  123  8.  W.  163. 

The  court  erred  In  instructing  a  verdict 
for  appellee.  As  the  facts  required  a  ver- 
dict for  appellants,  we  here  render  the  Judg- 
ment that  should  have  been  rendered  In  the 
trial  court— that  appellee  recover  nothing 
by  his  suit  and  appellants  recover  the  costs 
of  the  district  court  and  of  this  appeal. 


ORGOO  et  al.  v.  SCHNEIDER. 
(Gonrt  of  Civil  Appeals  of  Texas.    San  An- 
tonio.   Feb.  26,  1013.) 

1.  Appxai,  and  Ebboe  (i  742*)  —  Pboposi- 
TIORS. 

A  proposition  in  appellant's  brief,  in  an 
action  for  the  custody  of  a  minor,  that  a  minor 
above  the  age  of  14  years  may  select  Its  own 
guardian,  and  a  former  decree  by  the  same 
conrt  awarding  the  custody  of  the  minor  to 
one  parent  must  yield  to  such  selection,  es- 
pecially if  the  parent  to  whom  tbe  custody  was 
awarded  Is  shown  to  have  been  an  improper 
person  to  have  snch  custody  or  fails  to  pro- 
vide the  necessaries  and  comforts  of  life,  was 
multifarious  and  eonfoalng  and  will  not  be  con- 
sidered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  8000;   Dec.  Dig.  f  742.*] 

2.  DiVOBCE  (I  809*)— CUBTODT  OF  CfilLOBEIT. 

The  harden  is  on  one  claiming  that  fact 
to  show  that  conditions  have  so  changed  since 
a  judgment  of  divorce  awarding  the  custody  to 
one  parent  as  to  render  such  parent  an  Im- 
proper cnstodian,  requiring  that  custody  be 
given  to  another. 

[Ed.  Note. — ^For  other  cases,  see  Divorce, 
Cent  Dig.  1  808;  Dec.  Dig.  {  309.*] 

3.  Pabbnt  and  CaiLO  (|  2*)— Rranr  of  Cus- 
tody. 

A  child  14  years  of  age  cannot  at  will 
leave  its  father's  home  and  choose  another  per- 
son as  Its  gnardian,  in  the  absence  of  essential 
legal  proceedings  in  the  probate  court 

[Eld.  Note.— For  other  cases,  see  Parent  and 
Child,  Cent  Dig.  «  4-32:  Dec.  Dig.  |  2.*] 

Appeal  trota  District  Conrt,  Bexar.  Coun- 
ty; Claude  Y.  Blrkhead,  Judge. 
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Actton  by  Vtiti  Sdindder  against  Jobn 
Orego  and  anotber.  From  a  Jndi^nent  Cor 
plaintiff,  deCendants  appeal.  Affirmed. 

Burnett  &  Storms,  of  San  Antonio,  for  ai>- 
pellants.  Dledxlch  A.  Meyer,  of  San  Antonio, 
for  appdUeei 

TAUAFEBBO,  J.  This  action  was  by  Fritz 
Schneider  against  Magdalena  Schneider-Gre- 
go  for  the  custody  of  Alma  Schneider,  a  mi- 
nor. Appellee  and  Magdalena  Sclinelder- 
Grego  were  formerly  husband  and  wife 
They  were,  by  the  decree  of  the  court,  on 
October  20,  1911,  divorced,  and,  in  the  sepa- 
ration, the  custody  of  Alma,  and  the  other 
children  of  the  marriage,  was  awarded  to 
the  father.  Fritz  Schneider.  Appellee,  In 
this  action,  charges  that  the  appellants,  on 
June  16,  1912,  without  his  consent  and  In 
Tlolatlott  of  bis  rights,  kidnapped  and  took 
from  his  possession  the  child,  Alraa  Schneid- 
er, and  wrongfully  and  by  force  held  posses- 
don  of  ber.  He  prayed  that  upon  writ  of 
habeas  corpus  she  be  brought  Into  court  and 
that  custody  of  said  child  be  restored  to 
blm.  Ap[>ellant8  answered  by  exceptions  and 
a  denial  that  they  took  the  child  by  force  or 
persuasion,  but  alleged  that  she  was  more 
than  14  years  of  age ;  that  she  was  entitled 
to  choose  her  own  guardian;  and  that  she 
had  voluntarily  left  the  appellee  and  had 
chosen  her  mother,  one  of  the  appellants, 
for  her  gaardlan.  The  writ  of  habeas  cor-' 
pus  was  issued,  and  the  court,  after  hearing 
the  evidence,  ordered  the  said  Alma  Schneid- 
er and  also  her  sister,  Mildred  Sdmeider, 
returned  to  the  appellee. 

[1]  In  one  proposition,  under  two  assign- 
ments of  error,  appellants  complain  of  the 
action  of  the  court  in  the  following  lan- 
guage: '*A  minor  above  the  age  of  14  may 
select  its  own  guardian,  and  a  former  decree 
by  the  same  court  awarding  custody  of  said 
minor  to  one  parent  must  yield  to  such  selec- 
tion when  made,  especially  If  the  parent  to 
whom  custody  was  awarded  is  shown  to 
have  been  cruel  or  derelict,  or  an  Improper 
I>erson  to  have  snch  custody,  or  falls  to  pro- 
Tide  the  necessaries  and  comforts  of  life  to 
such  minor."  This  proposition  is  not  in  such 
form  as  to  oiable  ns  to  consider  it  It  is 
multifarious  and  confusing,  and  not  follow- 
ed by  a  statement  In  compliance  with  the 
rules.  However,  we  have  carefully  read  and 
considered  the  evidence  in  the  case  and  find 
that  In  a  decree  of  divorce,  entered  by  the 
same  court  In  which  this  suit  was  tried,  on 
October  20,  1911,  the  custody  of  ttie  children 
In  question  was  awarded  to  appellee. 

[2]  The  evidence  upon  which  that  decree 
was  based  la  not  in  the  record,  nor  Is  the 
decree;  but  the  burden  of  proof  was  upon 
the  appellants  in  this  case  to  show  that  con- 
dltlws  had  80  changed  since  the  Jndgment 
of  divorce  as  to  render  apptilee  an  improp- 
er custodian  of  said  cftdldren,  or  Uut  the 


interests  of  tiui  dilldroi  demand  the  diange. 
This,  it  seems*  th^  failed  to  do  to  ttie  satis- 
faction of  ttte  trial  court  In  sndi  cases  it 
Is  wlttdn  ttie  discretion  ot  tlie  trial  court  to 
award  the  custody  and  education  of  the 
childroi  to  either  tbe  fatber  or  the  motho- ; 
it  b^ng  bis  duty  to  consider  only  the  i^- 
faie  of  the  Chil&wn  In  maUng  sodi  award. 
Article  4641«  R.  Qt.  8.  1911.  It  does  not 
appear  from  the  evidence  in  this  case  ttkat 
tlie  court  abused  this  dlacrellon,  and  tiie 
Judgment  will  not  be  disturbed. 

[1]  There  is  no  merit  in  ai^Ilant^s  con- 
tention that  the  child,  Alma,  bdng  14  years 
old,  had  tbe  ri^t  to  select  her  own  guard- 
ian, and  that  die  had  exercised  diat  discre- 
tion in  selecting  Magdalena  Sdindder-Orego 
as  her  guardian.  A  clilld,  even  when  it  has 
reached  tbe  mature  age  of  14  years,  cannot 
at  will  leave  its  tether's  home  and  duMse 
another  person  as  guardian.  Certain  legal 
preliminaries  are  necessary  to  make  soeh  a 
selection  Undii^  upon  the  ftttber,  and  ttie 
original  Jurisdiction  of  such  proceeising  is  In 
the  probate  court  No  such  formalities  seem 
to  bare  been  complied  with  in  tills  caa^  and 
Frits  Schneider,  in  contemplation  of  law 
at  least  !•  stUl  the  costodlan  of  the  per- 
sons of  tbe  said  cblldren. 

Hie  Jn^ment  of  the  lower  oonrt  Is  aC- 
flrmsd. 


GBAKD  LODGE  F.  ft  A.  MASONS  OF 
TEXAS  V.  MOORE. 

(Court  of  (^vU  Appeals  of  Texas.  DaDas. 

March  8,  191S.) 

Insubancx  (I  817*)— MuTUAi  BaNEnr  Ih- 

SUBANOK—ACTIONB— BUXDEN  OF  PSOOF. 
Under  Sayles*  Ann.  Civ.  St  1897.  art. 
3071,  providing  that  where  a  life  Insarance 
company  fails  to  pay  a  lose  within  the  time 
specified  in  the  ^llcy,  after  demand,  it  ahall 
be  liable  in  addition  to  tbe  amount  thereof  to 
pay  12  per  f»nt.  damagei,  together  with  all 
reasoaable  attorney's  fees,  and  article  3096, 
providing  that  that  title  shall  not  apply  to 
mutual  relief  associations,  if  the  prindpal  of- 
ficer thereof  makes  an  annual  statement  as 
therein  required,  but  that,  if  It  refuses  or  neg- 
lects to  make  the  annus!  report.  It  shall  be 
deemed  an  insurance  company  conducted  for 
profit  and  amenable  to  the  laws  aoveming  such 
companies,  the  burden  was  on  tine  party  suing 
on  a  benefit  certificate,  and  claiming  to  be  en- 
titled to  tbe  penalty  and  attorney's  fees,  pro- 
vided by  article  3071,  to  show  failure  to  make 
the  annual  report  required  by  article  3096. 

[Eld.  Note. — For  other  cases,  see  Insorance. 
C^t  Dig.  ii  1909-2002;  Dee.  Dig.  {  817  •] 

Appeal  from  Dallas  County  Court;  W.  F. 
Whitehurst,  Judge. 

Action  by  Sarah  Moore  against  tbe  Grand 
Lodge  F.  &  A.  Masons  of  Tocas.  Judgmmt 
for  plalndlt  and  defendant  appeals.  Modi- 
fled. 

J.  J.  Eckford  and  R.  G.  Watson,  both  of 
Dallas,  for  appellant  Allm  ft  Aneo,  ot  Dal- 
las, for  appellee. 
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KAINBT,  O.  J.  Sarab  Moore  broncbt  this 
suit  to  recom  on  a  beiwflt  cmtract,  by  which 
appelluit  was  to  pfty  9S0Ck,  iwoTlded  her  hue- 
band,  Bamdstor  Moore,  at  the  time  of  his 
HeaXht  wag  a  member  In  good  standing  In 
some  subordinate  lodge  of  amellant 

We  Gonclode  that  the  erldcaice  shows  that, 
at  tile  time  of  bis  deatb,  Bannister  Moore 
was  soefa  a  member  In  good  standing,  and 
ttiat  appellant  is  liable  on  said  contract  We 
farther  condade  that  the  eridenoe  shows 
anitflant  to  be  a  mntnal  rdlef  aasodatlcm, 
and  that  the  harden  was  on  appellee  to  show 
that  appellant  had  not  compiled  wltii  article 
3096^  Sayles'  B.  S.,  which  she  did  not  do. 
to  subject  It  to  the  penalties  of  12  per  cent. 
Intoest  and  attorney's  fees,  as  proTlded  In 
article  S071,  R  S..  and  therefore  the  court 
erred  In  rendering  Judgment  for  said  inter- 
eat  and  attorney's  fees.  Legion  of  Honor  t. 
Story.  97  Tex.  264,  78  &  W.  1. 

It  is  therefore  ordered  that  the  Judgment 
of  the  lower  court  be  reformed  so  as  to  ex- 
punge therefrom  said  12  per  cent  interest 
and  said  attom^s  fees.  It  Is  ordered  that 
aH>ellee  be  taxed  with  the  costs  of  this  ap- 
peaL 

As  lefbtmed,  the  judgmoit  is  afilrmed. 


WBLCA  FARGO  &  GO.  EXPRESS  v.  GEN- 
TRY. 

(Court  of  Givil  Appeals  of  Texas.   San  Anto- 
nio. Feb.  26.  1913.) 

1.  GABanDU  (1133*)— Daiuou  to  SmpHxin: 

— ETIDENCB— OTHXS  SmPUENTS. 

In  an  action  against  an  express  company 
for  damage  to  Ssti  atiipped,  evidence  tbat  oth- 
er shipments  made  on  the  same  day  to  a  dif- 
ferent desUnation  from  the  same  batch  of  fish 
were  received  and  paid  for  without  compIaiDt 
was  not  admissible,  at  least  in  absence  of  a 
showing  that  all  of  the  fish  shipped  that  day 
were  prepared  for  shipment  in  the  same  man- 
ner. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Gent  Dig.  ||  688-687.  006;  Dec  Dig.  {  1S8.«] 

2.  Evidence  ({  99*)  —  RnxTuroT— "Rile- 

TANT." 

The  meaning  of  the  word  "relevant,"  as 
applied  to  evidence,  is  that  which  directly  re- 
lates to  die  Issue  made  by  the  pleadings. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  123.  137-143;  Dee.  Dig.  {  99.* 

For  other  definitloDS,  see  Words  and  Phrases, 
VOL  7.  p.  6062.1 

3.  Etideiigb  (S  121*)— Res  GssTiK— Hbabbat. 

In  an  action  against  an  express  company 
for  damages  to  fish  shipped,  evidence  that 
while  witness  and  another  were  re-idng  fish 
at  a  raQroad  station  sach  other  removed  the 
top  from  the  fish  barrels,  and  said,  "The  fish 
don't  need  any  ice,"  was  not  admiasible  as  xes 
gestK,  being  nesrsay. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Gent  Dls.  H  308,  307-338,  1U7,  1119;  Dec. 

Dig.  f  ua.*y 

4.  Cabbiebs  (I  133*')  —  Dahagbb  to  Shif- 

MBHT— EVI DKNCE . 

Where  it  appeared  In  an  action  ag^st 
an  express  company  for  damages  to  a  ship- 
ment of  flsh  that  the  fish  shown  to  witness  was 


of  the  same  batch  of  fish  as  those  shipped, 
evidence  of  such  witness  as  to  the  condition  of 
the  fish  at  a  certain  time  was  admissible. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  ff  083-587,  606;  Dec  Dig.  I  133.*] 

6.  TniAi.  (i  252*)— Abbtbaot  iNsrauonona. 

In  an  action  agal^t  an  express  company 
(or  loss  of  freight,  it  was  error  to  charge  that 
the  law  required  the  express  company  to  trans- 
port to  destination  within  a  reasonable  time, 
where  the  undisputed  evidence  showed  that 
the  shipment  was  transported  within  the  best 
possible  time. 

[Ed.  Note.^For  other  cases,  see  Trial,  Cent 
Dig.  il  505,  596-612;  Dec  Dig.  |  252.^] 
6.  Tbial  (I  196*)  — iNSTBUcnoNS  — Pbepon- 

DEBANCE  OF  EVIDENCE. 

An  instruction  tbat  the  burden  of  proof  la 
upon  plaintiff  to  establish  by  a  preponderance 
of  the  evidence  the  facts  necessary  to  entitle 
bim  to  recover,  but  thia  does  not  mean  that 
be  is  required  to  introduce  a  greater  number 
of  witnesses  than  defendant  but  only  upon 
consideration  of  the  evidence  introduced  by 
both  parties  it  must  appear  more  probable  that 
the  truth  upon  the  essential  facts  is  with  him 
more  than  with  defendant,  was  erroneons  as 
being  upon  tt^e  weight  of  the  evidence;  there 
being  six  witnesses  for  pWntlif  and  eleven  for 
defendant 

[Ed.  Note.— For  other  casps,  see  Trial,  Cent 
Dig.  S  466;  Dec  Dig.  |  195.*] 

Appeal  from  Aransaa  County  Court;  F. 
Stevens^  Judge. 

Action  by  N.  B.  Gentry  against  the  Wells 
Fargo  &  Go.  Exprees.  From  a  judgment  for 
plaintiff,  defaidant  aiveals.  Beveraed  and 
remanded. 

Baker,  Botts,  Parker  &  Garwood,  of  Hous- 
ton, E.  Gordon  Gibson,  of  Rockport,  and 
Kleberg  &  Staytoo,  of  Klngsvllle,  for  appel- 
lant John  B.  Eddina,  of  Bockport,  and  Wm. 
H.  Russell,  of  San  Antonio,  for  appellee 

TALIAFERRO,  J.  This  case  originated  In 
the  Justice's  court  and  reaches  this  court 
from  a  Judgment  of  the  county  court  of  Aran- 
sas county  upon  appeal.  The  appellee,  N. 
B.  Gentry,  sued  the  appellant  the  Wells  Far- 
go &  Co.  Express,  for  ¥160. damages  suffered 
by  reason  of  the  loss  of  a  shipment  of  fish 
from  Rockport  to  Fort  Lavaca,  Tex.,  through 
the  negligence  of  appellant,  and  for  the  fur- 
ther recovery  of  $17.60,  express  charges  paid 
on  said  flsh.  The  trial  was  before  a  Jury 
and  resulted  In  a  verdict  and  Judgment  for 
ap[>ellee  tar  tl60  damages,  and  |17JiO  ex- 
press chai^;es. 

[1]  Appellant's  first  assignment  of  mot  Is 
directed  at  the  action  of  the  court  In  per- 
mitting appellee  to  testify  that  upon  the 
same  day  he  made  the  above  shipment  to 
Port  Lavaca,  he  also  oiade  shipments  of  flsh 
from  the  same  batch  to  San  Antonio,  Tex., 
and  De  Queen,  Ark.,  and  tbat  two  days  later 
he  made  a  shipment  to  El  Paso  from  the 
same  batch  ct  flsh,  and  tbat  all  said  ship- 
ments were  received  and  paid  for  without 
complaint  by  the  consignees.  The  objection 
waa  tbat  such  evidence  was  irrelevant  and 
immaterial  to  the  issues  in  this  case,  and  it 
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Is  well  taken.  The  parpose  of  evidence  Ib 
to  make  clear  the  truth  of  the  very  point  In 
Issue. 

[2]  "Facts  lu  Issue  are  those  facts  upon 
the  truth  or  existence  of  which  the  right 
or  liability  to  be  ascertained  in  the  proceed- 
ing depends,  and  facts  relevant  to  the  Issue 
are  facts  from  the  existence  of  which  Infer- 
ences as  to  tbe  truth  or  existence  of  the 
facts  In  Issue  may  Justly  be  drawn.  The 
meaning  of  the  word  'relevant,*  as  applied 
to  testimony,  Is  that  it  directly  touches  upon 
the  Issue  which  the  parties  have  made  by 
tbelr  pleadings,  so  as  to  assist  in  getting  at 
tiie  truth  of  It"  San  Antonio  Traction  Co. 
T.  Higdon,  123  S.  W.  734,  By  what  process 
of  reasoning  can  It  be  inferred  that  2,000 
pounds  of  fish  shipped  from  Bockport  to 
Port  Lavaca  on  January  12,  1911,  were  fresh 
and  sound,  and  shipped  In  good  order,  and 
properly  packed,  from  the  fact  that  about 
the  same  time  appellee  made  two  or  three 
other  shipments  of  fish  to  other  places  which 
were  received  and  paid  for  by  tbe  consignee? 
Especially  since  the  evidence  makes  no  effort 
to  show  how  the  last-named  shipments  were 
packed  and  prepared  for  shipment  or  what 
precautions  were  taken  by  the  shipper  to 
preserve  them  In  transit  S.  A.  Traction 
Go.  r.  Higdon,  123  S.  W.  7S4;  Dunn  t.  New- 
berry, 86  8.  W.  Haynea  t.  Piano  Mfg. 
Co.,  86  Tex.  ClT.  Avp.  667,  82  S.  W.  582.  It 
is  immaterial  whether  tbe  purpose  of  this 
evldNice  Is  to  show  the  condition  of  the  fish 
when  delivered  to  appellant  at  Bockport,  or 
to  make  a  cwnotarlson  of  their  condition 
when  delivered  to  the  consignees  at  destina- 
tion. This  action  is  to.  recover  for  damage 
to  the  flab  In  truislt,  and,  without  showing 
that  all  tbe  flsb  sfa^n^ed  on  that  day  were 
packed  and  prepared  for  ahipment  In  the 
same  manner,  evidence  of  audi  other  shtp- 
ments  Is  Immaterial. 

[S]  The  court  did  not  err,  as  n^ed  by  appel- 
lant. In  refusing  to  permit  F.  B.  Sumrow  to 
testify  that  while  he  and  Ed.  De  Loadi  were 
re-Iclng  tbe  flab  at  BeevUl^  a  statEon  on  tbe 
railroad  where  the  shipment  was  delayed  be- 
tween trains,  De  lioacb  got  on  the  truck  to 
take  the  top  off  tiie  barrels,  and  immediately 
^claimed,  "Tbe  fish' don't  need  any  Ice!" 
Appellant  contends  that  this  exclamation  of 
De  Loach  should  have  been  admitted  as  a 
part  of  the  res  gestae.  It  was  not  res  ges- 
tte,  but  hearsay,  and  properly  excluded.  The 
second  assignment  of  error  is  overruled. 

[4]  We  cannot  say  that  the  court  erred  in 
admitting  the  evidence  of  D.  B.  Scrimer  as 
to  the  condition  of  fish  seen  at  the  fish  house 
of  appellee  on  January  14th.  Appellee  testi- 
fied that  the  flsb  shown  to  Scrlvner  were 
timn  the  aame  "bateb"  as  those  shipped  to 


Port  Lavaca.  It  Is  tme  he  testified  that  he 
did  not  know  whether  they  were  all  caught 
at  the  same  time,  but  the  only  infer^ce  de- 
duclble  from  his  testimony  is  that  all  the 
fish  In  this  "batch"  were  received  on  the 
same  day  and  bought  by  htm  at  about  the 
same  time.  In  the  state  of  tbe  evidence  up- 
on this  point  tbe  testimony  was  not  improper- 
ly admitted,  and  the  Uilrd  aarignmmt  la 
overruled. 

[Bl  Appellants  fourth  assignment  must  be 
sustained.  Therein  it  is  asserted  that  tbe 
court  erred  in  diarglng  the  Jury  that  the 
law  required  the  d^endant  express  company 
to  transport  goods  to  destination  within  a 
reasonable  time,  because  the  undisputed  evi- 
dence revealed  the  fact  that  the  express  com- 
pany did  transport  the  fish  within  a  reason- 
able time.  It  is  asserted  in  the  brl^s  of 
both  appellant  and  appellee  that  "the  route 
taken  was  the  shortest  and  tbe  time  made^ 
the  best"  therefore  no  Issue  was  made  apoo 
appellant's  legal  duty  to  transport  expedi- 
tiously. It  la  error  to  present  in  the  charge 
to  the  Jury  an  abstract  proposition  of  law 
upon  which  there  ft  no  evidence^  Bucb  a 
diarge  is  likely  to  cause  tbe  Jnry  to  believe 
that  in  tbe  opinion  of  the  court  soch  a  que»- 
tlon  has  beoi  raised  by  tbe  evidence.  As 
said  by  Judge  Henry  in  Denham  v.  Trinity 
Go.  Lumber  Ga,  78  Tex.  82,  11  8.  W.  162: 
"The  rule  wblch  forbids  the  Judge  to  charge 
upon  the  weight  of  the  evidence  doea  not  re- 
quire or  authorize  him  to  assume  as  donbtfal 
that  which  Is  clear  and  undisputed.**  Davla 
V.  Kuebn,  119  S.  W.  119;  Bluiton  v.  ICayes, 
S8  Tex.  422;  Bailway  v.  Blder,  62  Tex.  267. 

[6]  The  fifth  assignment  of  wror  Is  also 
well  taken.  The  court  charged  the  Jaiy  as 
fbllows:  "The  burden  of  proof  la  upon  the 
plaintifr  to  eatabUsb  by  a  preponderance  of 
the  evidence  the  facts  necessary  to  entitle 
him  to  recover ;  but  this  does  not  mean  that 
the  plaintiff  la  required  to  Introduce  a  great- 
er number  of  witnesses  than  the  def^dant, 
but  only  npon  consideration  of  flie  evidence 
Introduced  by  both  parties  It  most  appear  to 
you  more  probable  that  the  truth  npon  tbe 
necessary  facts  to  a  recovery  la  with  him 
more  ttuin  the  defendant"  There  were  six 
witnesses  for  appellee  and  eleven  tor  an>el- 
lant  This  charge  was  clearly  improper  as 
being  upon  the  weight  of  tbe  evidence.  Dal- 
las Co.  V.  Ashley,  63  S.  W.  IGO;  Railway  v. 
Smith,  63  S.  W,  1064;  RaUway  v.  Harring- 
ton, 44  Tex.  Civ.  App.  386,  98  S.  W.  653. 

There  Is  no  merit  In  appellant's  sixth  and 
seventh  assignments  of  error,  and  tbey  are 
overruled. 

For  the  errors  indicated  above,  the  Judg- 
ment of  tbe  lower  court  is  reversed,  and  this 
canoe  Is  remanded  tot  a  new  trloL 
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MEEKS  T.  HOLMES  COMMERCE  CO. 

(Conrt  of  Civil  Appeals  of  Texas.  Dallaa. 
Feb.  15,  1913.    Rehearing  Denied 
March  8,  1913.). 

EVIDKNCS  (I  420»)— Pabol  Evidknob  A»- 
VBcnno  WEirinas  —  Conditional  Deut- 


In  an  action  between  the  original  [>artie8 
to  a  contract  for  the  sale  of  goods,  evidence 
that  the  contract  was  deliverea  bv  the  buyer 
-with  an  nnderstanding  that  he  might  sell  his 
bnsineBS,  and  that  the  order  woald  not  become 
binding  antil  and  unless  he  subsequently  or- 
dered the  goods  shipped,  was  competent;  and, 
where  such  evidence  was  ancootradicted,  judg- 
ment  for  the  purchase  price  was  improper. 

fBd.  Note. — For  other  CMea.  see  Dridence, 
Cent.  Dijt  11  1728.  1795,  1800,  1801,  1810, 
1821,  1«»-1944;  Dec.  Dig.  I  42a*] 

Error  to  Tbii  Zandt  Connt7  Comt;  O.  L. 
Stanford^  Judge. 

Action  by  the  Holmea  Commerce  Company 
against  T.  B.  Meeks.  Judgment  for  plalnUfl, 
and  defendant  brings  error.  Bereised  and 
remanded. 

Natt  M.  Crawford,  of  Grand  Saline,  and 
Wynne  ft  Wynne,  of  Wills  Point,  for  plaintiCf 
in  error.  L.  Davidson,  of  Canton,  for  defend- 
ant In  error. 


TALBOT,  J.  This  suit  originated  in  the 
Justice  conrt  of  Van  Zandt  county,  and  from 
the  Jndgment  rendered  in  that  conrt  was  ap- 
pealed to  the  county  conrt.  The  snlt  la  to 
recover  the  sum  of  $100.50  for  goods  charged 
to  have  been  sold  by  the  defendant  In  error 
to  the  plaintiff  in  error;  the  allegations,  in 
substance,  being  that  on  or  alwut  the  10th 
day  or  November,  A.  D.  1908,  plaintiff  enter- 
ed into  a  written  contract  of  sale,  through 
its  regular  authorized  agent,  with  defend- 
ant, T.  B.  Meeks,  whereby  plaintiff  sold  de- 
fendant one  premium  china  assortment,  for 
the  sum  of  $100.58,  to  be  shipped  to  de- 
fendant at  Venus,  Tex.,  on  the  1st  day  of 
January,  A.  D.  1909,  unless  countermanded 
by  defendant  by  the  16th  day  of  December, 
A.  D.  1908,  which  written  order  is  now  on 
file  amongst  the  papers  In  this  cause;  that 
In  pursuance  and  In  accordance  with  the 
written  terms  of  said  contract  plaintiff  ship- 
ped said  goods  on  the  16th  day  of  February, 
A.  D.  1900,  to  defendant  at  Venus,  Tex.,  as 
shown  by  bill  of  lading  which  Is  filed  amongst 
tbe  papers  In  this  cause,  whereby  defendant 
became  liaUe  and  promised  to  pay  plaintiff 
9100JI8,  and  intei'est  thereon  at  tbe  legal 
rate  tt<m  the  IStb  day  of  April,  A.  Jy.  1909, 
and  an  additional  10  per  emt.  attorney's 
fees;  that  It  became  necessary  for  it  to  place 
thin  claim  in  the  hands  (MC  an  attorney  for 
collection,  and  that  plaintiff  placed  said 
daixn  in  the  bands  of  an  atttffn^  for  coir 
leetlon;  that  said  claim  la  long  past  dae, 
and,  although  deflmdant  baa  often  been  re- 
quested to  pay  the  same,  ^cf^^iit  has  fail- 


ed and  reused  so  to  do,  and  still  refuses  to 
pay  the  same  or  any  part  thereof,  to  tbe 
plaintiff's  great  damage  in  the  sum  ot 
flOOJSa  Plaintiff  in  error  Died  bis  tUrd 
amended  original  answer,  admitting  that  he 
bad  executed  the  written  ctmtract  declared 
on  by  the  defendant  In  error,  but  at  the 
time  of  making  said  contract  he  informed 
the  agent  of  the  defendant  in  error  that  he 
expected  to  sell  his  business  at  Tenus,  Tex., 
on  or  before  January  1,  1900.  He  furtha 
alleged  that  he  had  executed  the  order  with 
an  express  understanding  and  agreement 
that  the  order  was  not  to  become  binJlng 
on  the  plaintiff  In  error,  unless  he  ordered 
the  goods  shipped  out ;  that  the  contract  was 
to  be  held  by  the  defendant  in  error  until 
they  received  notice  from  plaintiff  in  error 
to  ship  the  goods;  that  plaintiff  in  error  sold 
his  business  before  January  1,  1909,  and 
moved  from  the  town  of  Venus;  that  the 
goods  were  shipped  without  authority  from 
him,  and  the  contract  therefore  not  binding 
on  him.  The  plaintiff  In  error  further  al- 
leged that  he  notified  the  defendant  in  error 
when  he  received  notice  that  the  goods  had 
been  shipped,  that  he  would  not  receive  them, 
and  that  he  has  never  received  the  goods  or 
any  part  of  them,  and  that  the  contract  was 
without  consideration  and  void.  The  case 
was  tried  by  the  court  without  a  Jury,  and 
Judgment  rendered  in  favor  of  the  defendant 
in  error  for  the  amount  sued  for,  and  plain- 
tiff in  error  brings  the  case  to  this  court  by 
writ  of  error. 

There  are  several  assignments  of  error, 
but  all  of  them  will  be  overruled,  except  thb 
fifth.  The  fifth  Is  as  follows:  "The  court 
erred  In  rendering  Judgment  for  the  plaintiff 
for  the  reason  that  the  uncontradicted  evi- 
dence in  this  case  shows  that  the  contract 
declared  upon  by  the  plaintiffs  In  Its  third 
amended  original  petition,  upon  which  peti- 
tion the  cause  was  tried,  was  delivered  to 
tbe  plaintiff  as  a  conditional  contract,  and 
never  was  Intended  to  become  a  binding  ob- 
ligation on  the  defoidant  only  upon  the  hap- 
pening of  certain  contingencies,  which  were 
if  the  defendant  failed  to  sell  his  business  In 
Venus  and  did  not  remove  his  business  from 
the  town  of  Venus  and  ordered  the  plaintiff 
to  ship  the  goods,  then  the  said  contract  was 
to  be  binding.  If  the  defendant  should  sell 
his  business  and  did  not  order  the  goods  ship- 
ped out,  then  the  contract  was  not  to  take 
life,  and  was  not  to  be  valid."  The  proposi- 
tion contended  for  Is  that  "where  a  contract 
la  reduced  to  writing  and  is  delivered  condl- 
tlmally— that  Is,  not  to  take  effect  and  be- 
come valid  and  binding  exc^t  upon  the  hap- 
pening of  a  certain  event  agreed  to  by  tbe 
parties — the  contract  does  not  become  a  bdnd- 
Ing  obligation  until  the  happenbig  of  the 
events  or  conditima**  We  thlnfe  this  assign- 
ment and  proposition  should  be  sustained. 
The  material  auctions  of  the  answer  of  tbe 
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plaintiff  In  error  set  out  above  were  estab- 
Uahed  by  the  uncontradicted  parol  evidence 
adduced,  bat  the  court,  after  hearing  the 
eridence,  C(mclnded  that  It  varied  the  tmns 
of  the  written  contract  aned  on,  declined  to 
consider  It,  and  rendered  Jnc^ent,  aa  be- 
fore stated,  for  the  defttidant  in  error,  in 
tSiia  we  think  the  oinirt  emA.  The  rights 
of  no  third  party  were  Involved,  but  the  is- 
sue was  between  the  original  partlea  to  the 
contract  and  the  evidence  offered,  and  which 
the  court  refused,  after  hearing  it,  to  con- 
sider, "did  not  in  any  true  sense  contradict 
the  tenns  of  the  writing  in  snlt,  nor  vary 
ttielr  legal  ImpOTt**  Its  effect  was  simply  to 
show  that  the  written  Instrument  was  never, 
in  tact,  delivered  as  a  present  contract,  nn- 
oonditl<mally  binding  upon  the  plaintiff  in 
oTor,  accordli^  to  its  terms,  from  the  Ume 
of  such  delivery,  but  was  left  In  the  hands 
of  the  d^endant  In  error's  agent  to  become 
an  absolute  obligation  of  the  plaintiff  In  er- 
ror only  in  the  evmt  lie  should  elect  to  or- 
der the  goods  therein  mentioned  and  describ- 
ed shipped  to  him.  In  othM-  words,  according 
to  the  evidence,  the  written  instrument  upon 
whldi  this  suit  is  predicated  was  not  except 
in  a  named  contingency  to  become  a  ocmtract, 
binding  upon  the  parties.  So  that  evidence 
of  such  an  oral  agreement,  and  that  On  con- 
tingency never  happened,  would  not  be  In 
contradiction  of  tbe  wrltbig.  It  would  aim- 
ply  prove  that  there  never  was  any  conclud- 
ed contract  entltlliv  the  defendant  In  error 
to  enforce  its  stipulation.  It  Is  well  said 
that  tbe  rule  whldi  excludes  parol  evidence 
in  contradiction  of  a  writtrai  agreement  pre- 
supposes the  existence  in  fact  <tf  such  agree- 
ment at  the  time  suit  Is  brought,  and  that 
the  rule  has  no  application  If  the  writing  was 
not  delivered  as  a  present  contract  Such 
is  tbe  law  as  announced  In  Burke  v.  Dul- 
aney  et  al.,  153  U.  S.  228, 14  Sup.  Gt  816,  38 
Jj.  Ed.  698,  and  In  many  other  cases. 

The  Judgment  of  the  court  below  is  re- 
versed, and  the  cause  renmnded  for  a  new 
trial. 


WILLIAMS  V.  WAUTER  A.  WOOD  MOWING 
&  REAPING  MACHINE  CO. 

(Goart  of  Civil  Appeals  of  Texas.  DaUas. 
Feb.  22,  1913.) 

1.  Bnxs  Ann  Notes  (i  452*)— Defensbs— 
Failubb  of  Conbidsbation. 

In  an  action  on  a  note,  it  was  a  good  de- 
fense that  the  DOte  was  given  for  machinery 
tben  in  possession  of  a  railroad  company,  that 

Slaintiff  was  to  pay  the  freight  thereon  and  de- 
ver  it  to  defendant,  and  that  defendant  was 
to  try  to  sen  snch  machinery,  and  that  the 
note  was  not  to  become  binding  unless  he  did 
sell  it,  and  that  plaintiff  failed  to  pay  the 
freight  as  agreed,  since  it  showed  a  total  fail- 
ure of  consideration. 

[Ed.  Note.— For  other  cases,  see  BiUs  and 
Notes,  Cent  Dig.  M  1808,  1B62-1864,  1367- 
1876;  Dea  Dig.  |  m.*} 


2.  EviDKNcn  (f  417*)—Pabol  EviDBncx  At- 

FBOTINO  WBITINOS— MaTTEBS  NOT  iNOLUn- 

BO  IN  WbITING. 

Where  a  contract  is  partly  in  writing  and 
partly  in  parol,  proof  to  establish  the  parol 
part  does  not  change,  vary,  or  contradict  tbe 
writing. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  ||  1874-1889;  Dec  Dig.  |  417.*] 

Error  to  Van  Zandt  County  Gonrt;  O.  L. 
Stanford,  Judge. 

Action  by  tbe  Waltor  A.  Wood  Mowing  * 
Reaping  Machine  Company  against  R.  F. 
WllUama.  Judgment  for  {daintUf,  and  defendr 
ant  brings  octot.  Reversed  and  remanded. 

Wynhe  &  Wynne,  of  Wills  Point  for  plain- 
tiff In  error.  Greer  &  Qreer,  of  Wills  P(dnt, 
for  defendant  In  error. 

RAINEY,  C.  J.  Defendant  in  error  brought 
this  suit  In  the  Justice  court  against  the 
plaintiff  in  error  to  recover  on  a  promissory 
note  for  $142  executed  by  plaintiff  In  error. 
Plaintiff  In  error  answered  under  oath  that 
the  consideration  for  said  note  had  failed. 
A  trial  was  had  an*i  jnd^ent  was  rendered 
for  plaintiff  In  error,  and  defendant  in  error 
appealed  to  the  county  court  In  the  county 
conrt  exceptions  were  sustained  to  the  an- 
swer, whereupon,  with  leave  of  the  court, 
plaintiff  In  error  amended  as  follows:  "That 
plaintiff  brings  this  suit  on  one  promissory 
note  executed  by  the  defendant  and  deliv- 
ered to  It  by  defendant  and  now  held  by 
it  But  defendant  charges  that  the  said 
note  was  executed  and  delivered  by  him  upon 
tbe  following  conditions:  That  defendant  is 
a  hardware  merchant  In  Wills  Point  and 
was  at  the  time  of  the  execution  of  the  note 
In  controversy,  and  that  plaintiff  had  some 
machinery  In  the  depot  at  Wills  Point  one 
mower  and  binder;  that  It  wanted  defendant 
to  try  and  sell  for  it ;  that  defendant  agreed 
to  att^pt  said  sale  and  represented  the 
agreed  value  of  said  machinery  was  the 
amount  of  said  note  sued  on ;  that  defraid- 
ant  made  said  note  and  delivered  It  to  the 
agent  of  plaintiff  with  the  expressed  under- 
standing that  it  was  not  to  become  binding 
on  him  unless  said  machinery  was  sold.  If 
said  maddnery  was  sold  by  defendant  tSxen 
said  note  was  to  become  binding  on  him. 
But  that  the  defendant  chafes  tbe  facts  to 
be  that  he  was  unable  to  sell  said  machinery 
or  any  part  thereof,  and  that  he  notified  the 
plaintiff,  and  demanded  bis  note,  and  in- 
formed it  that  he  would  not  take  said  ma- 
chinery out  of  the  depot  and  demanded  his 
said  note;  that  said  machinery  was  then  in 
the  depot;  that  It  was  never  intended  that 
said  note  was  to  become  a  binding  obligation 
on  defendant  unless  said  machinery  was  sold 
by  him;  that  tbe  said  plaintiff  is  now  fraud- 
ulently attempting  to  collect  said  note  to  the 
great  hurt  of  the  defendant ;  that  defendant 
hM  never  received  any  benefit  fnun  said 
note;  that  said  note  was  without  consldera- 
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tlon  and  void  nnder  said  contract  as  It  was 
never  contemplated  that  said  note  should  be 
paid  unless  the  machinery  was  sold,  and  that 
it  was  only  to  become  binding  upon  the  sale 
by  the  defendant  of  said  machinery,  and  that 
defmdant  does  not  now  owe  the  note  or  any 
part  thereof;  that  plaintiff  further  agreed 
to  pay  the  frei^t  and  demorrage  due  on  said 
machinery  which  it  refused  to  do." 

This  amendment  was  verlfled,  and  defend- 
ant In  error  filed  exceptions  as  follows: 
"First.  For  special  exception  plalntllT  says 
that  said  answer  Is  insufficient,  wherein  It 
sets  up  a  prior  and  contemporaneous  agree- 
ment to  change  and  contradict  the  written 
Instrument  sued  on.  Further  excepting  to 
that  part  of  said  answer  which  sets  up 
a  contemporaneous  understanding  between 
plaintiff  and  defendant  at  the  time  of  the  ex- 
ecution of  the  note  sued  on,  that  defendant 
was  not  to  pay  the  same  except  upon  certain 
contingencies,  for  the  reason  that  said  alle- 
gations se^  to  change,  vary,  and  contradict 
the  written  Instrument  sued  on.  Plaintiff 
farther  excepts  to  that  part  oC  said  answer 
wherein  defoidant  attempts  to  plead  failure 
of  consideration  because  the  same  does  not 
state  in  what  particular  said  consideration 
has  failed,  if  at  all.  Upon  all  of  which  plain- 
tiff asks  judgment  of  the  court"  Which  ex- 
ceptions were  1^  the  court  sustained,  to 
TChich  ruling  of  the  court  plaintiff  In  error 
In  op^  court  excepted.  Plaintiff  in  error 
declining  to  amend*  the  case  went  to  trial, 
and  Judgmoit  was  rendered  against  him,  and 
he  has  appealed. 

[1]  Plaintiff  In  error  complains  of  the  sns- 
talning  of  the  »ceptIon8  to  his  answer.  It 
seems  the  court  construed  the  answer  to  be 
an  effort  to  change,  rary,  and  contrftdlct  the 
terms  of  the  promlBsory  note  by  parol  testi- 
mtaqr,  which  Is  ordinarily  prohibited  by  law, 
but  we  are  <ff  the  oplnton  that  the  answer 
sets  up  fiactB  which,  if  proven,  constitute  a 
good  defense  to  the  note.  It  alteges  facts 
which  show  that  the  note  was  not  a  present 
contract,  bnt  depended  on  a  contingency 
whl<A  never  took  plac^  that  Is,  In  effect, 
that  certain  machinery  was  to  be  delivered  to 
bim,  which  be  waa  to  sell,  and  thereto  get 
the  money  which  be  was  to  receive  for  the 
consideration  of  the  note,  that  defmdant  in 
error  was  to  pay  freight,  etc,  on  the  machin- 
ery and  deliver  same  to  him,  which  be  failed 
to  do^  preventing  a  sale  by  plaintiff  in  error 
and  caoBlng  a  total  fiailure  of  oonsldoratlon 
for  tbe  note.  The  auctions  of  the  answer 
show  a  fallnre  of  consideration,  which,  if 
established  by  proof,  wonld  defeat  liability 
and  the  conrt  erred  in  snstalnlng  the  e»ep- 
tlons. 

[2]  A  contract  may  be  partly  In  writing 
and  partly  In  parol,  and,  where  such  Is  the 
case,  the  establishing  the  parol  part  Is  not 
changing,  varying,  or  contradicting  the  part 
of  the  cmtract  that  Is  in  writing.  The  an- 


swer set  out  such  a  contract,  and  the  conrt 
should  have  heard  testimony  In  the  case  and 
rendered  Jodgment  accordingly.  Allen  v. 
Herrlck,  50  Tex.  Civ.  App.  249,  118  S.  W. 
1157.  This  case  Is  somewhat  analogous  to 
the  case  of  Me^  v.  Holmes  Commerce  Co., 
1S4  8.  W.  860,  rendered  by  this  court  Febmary 
10,  1913,  where  the  question  of  varyli^,  etc., 
the  terms  of  a  written  contract  by  parol  was 
passed  upon  and  to  which  case  reference  la 
made  In  siqtport  of  onr  holding  In  this  case. 

The  Judgment  Is  reversed  and  cause  re- 
manded. 


GULF,  a  ft  S.  F.  RY.  CO.  v.  CASON. 

(Court  of  Civil  Appeals  of  Texas.  Texarkana. 
Jan.  2,  1913.    Rehearing  Denied 
Feb.  18,  1918.) 

Cabbiers  <|  215*)— liivB  Stock— Dauaoss. 

Where  the  loss  of  weight  of  cattle  in  ship* 
ment  was  only  temporary,  due  to  driving  and 
penning  the  cattle  for  transportation,  aod  was 
not  shown  to  be  due  to  any  negligence  of  the 
company  In  failing  to  ship  the  cattle  In  time, 
the  shipper  could  not  recover  from  the  carrier 
for  such  loss  of  weight 

[Ed.  Note.— For  other  cases,  see  CarrierSt 
Cent  Dig.  {  923;  Dec.  Dig.  1  215.*] 

Appeal  from  Cooke  County  Court;  O.  R. 
Pearman,  Judge. 

Action  by  J.  S.  Cason  a^nst  the  Gulf, 
Colorado  &  Santa  FS  Railway  Company. 
From  a  Jadgmoit  for  plaintiff,  defendant  ap- 
peals. Reversed,  and  judgment  rendered 
for  appelant 

Terry,  Gavin  ft  MUls  and  A.  H.  Golwell, 
all  of  Galveston,  and  Oarnett  ft  Gamett,  of 
Gainesville,  for  appellant  Stoart,  Bell  ft 
Moore,  of  Gainesville^  for  appellea 

BODGEB,  J.  This  is  an  action  to  recover 
Judgment  tor  damages  to  live  stock  whldi 
originated  In  the  Justice  conrt  of  Cooke 
county.  In  June,  1910,  the  appellee  was 
the  owner  at  81  head  of  beef  cattle  vttd^ 
he  desired  to  riilp  to  Ft  Worth  for  the  mar* 
ket  On  the  15th  of  that  month  be  and  W. 
K.  Daniel,  who  ovmed  the  same  number  and 
kind  of  cattle,  went  to  the  app^lant's  Bgent 
at  Gainesville  to  arrange  tor  cars  and  date 
of  dilpment  The  two  wanted  two  car%  and 
were  notified  by  the  agent  that  these  could 
be  furnished  and  the  stock  shipped  on  the 
evoilng  of  the  ft^owing  day.  Both  the  ap- 
pellee and  Danid  put  their  stock,  conriating 
of  02  head,  in  the  pens  of  the  railway  com- 
pany at  Gainesville  about  11  o'dock  on  the 
next  day,  and  In  a  tow  hours  thereafter 
notified  the  agent  Appellee  was  thai  given 
a  bill  of  lading,  which  appears  to  be  an  or- 
dinary live  stod^  shipping  contract,  in  wUcta 
the  appellant  agreed  to  transport  the  31  head 
of  cattle  from  Gainesville  to  the  Ronnels 
live  Stock  Commlsdon  Company  at  North 
Ft  Worth.  It  was  not  stipulated  in  this 
contract  that  the  cattle  should  be  transport- 
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ed  on  any  certain  train,  leare  Gainesville  at 
any  certain  bonr,  or  rea(4i  Ft.  Worth  at  any 
certain  time;  nor  Is  there  any  evidence  that 
any  verbal  contract  to  that  effect  was  made 
with  the  agent  There  was  only  one  car  in 
the  railway  yards  at  that  time  that  was 
available  for  use.  Another  was  to  be  brought 
In  later.  The  regnlar  freight  train  which  ap- 
pellee expected  to  carry  his  cattle  was  due  at 
Gainesville  between  6  and  6  o'clock  that 
evening,  but  on  this  occasion  It  was  late, 
and  did  not  arrive  till  abont  9  o'clock.  It 
left  at  9:30,  and  without  taking  the  cattle. 
The  reason  assigned  Is  that  they  were  not 
loaded.  Appellee  admits  that  there  was  ear- 
ly in  the  evening  one  car  at  the  disposal  of 
him  or  Daulel,  but  said  that  they  both  de- 
sired to  ship  at  the  same  time,  presumably 
in  tbe  same  train,  and  neither  wished  to  load 
UIl  two  cars  were  furnished.  After  the  reg- 
ular train  departed  they  were  told  by  ap- 
pellant's ag«Lt  that  another  train  would  leave 
Gainesville  bound  for  Ft.  Worth  at  3  a.  m. 
the  same  ni^t,  and  this  train  would  deliver 
th^r  cattle  In  Ft  Worth  by  6  or  6:30  a.  m. 
Appellee  and  Daniel,  without  giving  any 
notice  to  the  appellant's  agents,  took  their 
cattle  out  of  the  pens  about  10  o'clock  that 
night,  and  drove  them  back  to  their  pasture, 
a  distance  of  five  or  six  miles.  Appellee 
sued  for  the  loss  of  weight,  which  be ,  al- 
leges his  cattle  sustained  upon  that  occa- 
sion by  being  driven  to  and  from  the  pens 
and  remaining  In  tbe  pens  the  length  of  time 
they  did.  He  recovered  a  Judgment  in  the 
Justice  court  for  |76.  This  was  reduced  to 
$40  on  appeal  to  tbe  county  court  It  Is 
here  claimed  that  the  court  erred  In  refus- 
ing to  grant  a  new  trial  because  the  evidence 
was  insufficient  to  support  a  Judgment  for 
any  amount 

The  only  erldence  of  damage  offered  by 
the  appellee  was  the  loss  In  weight  which 
be  elalma  bis  cattle  mstalned.  The  evidence 
tails  to  show  a  breach  of  contract  to  ship 
the  cattie,  or  any  actionable  negligence.  The 
loss  In  wdl^t,  U  It  might  -be  deemed  a  prop- 
er measnlre  of  damages  In  a  suit  Uke  this, 
was  manUbatly  only  a  temporary  condition 
Incident  to  driving  and  penning  tbe  cattle 
tm  transportatl<m.  There  la  nothing  to  In- 
dicate that  this  loss  was  any  greater  ttian  It 
would  have  beai  bad  the  cattle  been  dilpped 
at  9  p.  m.  They  probably  lost  no  more  in 
weight  during  the  time  they  were  standing 
In  tbe  pens  at  -Galnesvilie  than  they  would 
bare  lost  bad  they  been  in  tbe  car  or  In  the 
pens  at  Ft  Worth.  Under  the  nndispoted 
evidence  the  failure  In  Uiis  Instance  to  ablp 
tiie  cattlfi  and  have  thun  In  Ft  Worth  tbe 
next  oOTnlng  was  doe  solely  to  tbe  conduct 


of  the  appellee  himself.  There  was  no  agree- 
ment to  ship  them  on  any  particular  train, 
or  at  any  particular  tlm^  or  for  any  par- 
ticular market 

We  think  the  Judgment  la  wholly  unsup- 
ported by  the  evidence,  and  that  the  court 
should  have  entered  one  for  tbe  defendant 
The  Judgment  is  therefore  reversed,  and 
JudgmeiU  here  rendered  for  tbe  appellant 


GULF,  C.  &  S.  F.  BY.  CO.  v.  DANIEL. 

(Court  of  Civil  Appeals  of  Texas.  Texarkana. 
Jan.  2,  1918.    Beheartng  Denied 
Feb.  13,  I913.r 

Appeal  from  Cooke  County  Court;  C  R. 
Pearman,  Judge. 

Action  by  W.  E.  Daniel  aniinst  the  Gulf. 
Colorado  &  Santa  F€  Railwav  Company.  From 
a  judgment  for  plaintifl,  -  defendant  appeals. 
Reversed,  and  Judgment  rendered  for  aeiead- 
ant 

Terry,  Cavin  ft  Mills  and  A.  H.  Calwetl,  all 
of  GalveE<ton,  and  Garnett  &  Gamett,  of  Gainea- 
ville,  for  appellant  Stuart  Bell  &  Moore,  of 
Gainesville,  for  appellee^ 

LGVY,  J.  As  the  pleading  and  evidence  in 
this  case  are  the  same  as  lu  the  companion 
case  of  Gulf,  Colorado  &  Sante  F6  Railway 
Company  v.  J.  S.  Cason,  154  S.  W.  367,  decid- 
ed by  tois  court  it  follows  that  tbe  ruling  in 
tbe  instant  case  must  be  the  same  as  in  that 
case. 

The  Judgment  is  therefore  reversed  and  here 
rendered  tor  the  appellant  with  all  costs. 


MOUNT  FRANKLIN  LIITE  &  STONE  CO. 

et  al.  V.  MAY. 
(Court  of  Civil  Appeals  of  Texas.    El  Paso. 

March  7,  1913.) 

Additional  findings  of  tact 

For  former  tq^lnion,  see  150  S.  W.  7C& 

HIGGINS  J.  Sopplementlnc  the  facts  stat- 
ed in  the  origioal  opinion  ber^n,  we  find  addi- 
tional facts  as  follows: 

Appellee  Is  the  owner  of  lota  24  end  25,  in 
block  2,  of  the  Golden  Bill  addition  to  the  city 
of  El  Paso,  npon  which  she  has  a  seven-room 
brick  house.  The  Mount  Franklin  Lime  & 
Stone  Company  and  Richard  Caplea  owned  a 
rock  quarry  sitaated  in  the  vicinity  of  appellee's 
premises,  and  subsequent  to  June,  1909.  blasted 
rock  from  said  quarry,  osinK  explosives  of  some 
kind  in  so  doing.  That  sacn  blasting  was  con- 
ducted in  a  negligent  manner,  and  oy  reason 
thereof,  and  as  a  proximate  result  thereof, 
plalntiFs  house  was  cracked,  the  walls  bulged, 
the  piaster  upon  the  walls  and  ceiling  broken 
and  cracked  and  caused  to  fall  in  the  maimer 
alleged  by  appellee,  whereby  she  suBtalned  dam- 
age in  the  sum  of  $1,500.  That  Richard  Caples 
died  prior  to  the  trial,  and  defendant  Margaret 
Ann  Caples  is  his  surviving  widow  and  the  in- 
dependent executrix  of  Us  estate. 

HABPEB.  a  J.,  did  not  partlelpats  In  tlia 
finding  of  these  additional  facts. 
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aCoiut  of  Appeals  of  Kentoefcy.    March  21, 

1918.) 

CoNOTrrunoWAi.  Law  (i|  88,  205*>— Paww- 

BKOSEB8  (I  2")  —  OBDlrfANCEfl  —  PbBBONAI. 

LiBiBTT— Claw  Legislation  —  Bbsteaikt 

OF  Tbadk, 

An  ordinance  maUnf  It  unlawful  for  a 
pawnbroker,  aecondhand  dealer,  or  Jonk  mer- 
chant to  keep  hit  place  of  basineBs  open  be- 
tween 7  o'clock  p.  m.  and  7  o'clock  a.  ex- 
cept from  Decemtwr  15th  to  December  2Sth, 
and  on  Saturdays,  when  sadi  busiDess  may  re- 
main open  not  later  than  10  o'clock  for  the 
sale  of  goods  only,  is  not  invalid  as  coostltuting 
class  legislation,  or  as  nnreasonaUy  restraimog 
trade  aod  personal  liberty,  idnce  the  regulation 
facilitates  the  detection  <n  thierea  in  the  di^M- 
aition  of  stolen  goods. 

[E^.  Note.— For  other  cases,  see  Constitn- 
tlonai  Law.  Cent.  Dig.  H  160-161%,  691-624; 
Dec.  Dig.  It  83,  206;*  Pawnbrokers,  Cent  Dig. 
i  1;  DeclDfg.  {2.*] 

Aiqieal  from  drenlt  Goort,  Jeffbraon  Coun- 
ty, Comnua  Pleas  Brandi,  ntst  Divlalon. 

Petition  by  K  Bynum  for  wilt  ct  prohibi- 
tion against  S.  J.  Boldriek,  Judge.  Judg- 
ment for  leepondent,  uid  petitioner  appeals. 
Afflnued. 

Edwards,  Ogden  &  Peatc,  of  Louisville,  for 
appellant  Pendleton  Betftley  and  Wm.  J. 
O'Connor,  botb  of  Louisville,  for  appellee. 

HOBSON,  C  J.  Tbe  following  ordinance 
Is  In  force  in  the  city  of  Louisville: 

"An  ordinance  regulating  the  hours  for  tbe 
transaction  of  business  of  pawnbrokers, 
secondliand  dealers,  junk  merchants  and 
junk  dealers  in  tbe  dt;  of  Louisville. 

"Be  it  ordained  by  the  general  council 
of  the  city  of  Louisville: 

"Section  1.  It  shall  be  unlawful  for  any 
pawnbroker,  secondhand  dealer,  Junk  mer- 
chant or  junk  dealer  to  keep  open  his  store 
or  place  of  business  for  tbe  transaction  of 
any  business  pertaining  to  such  occupations, 
or  to  engage  in  It,  conduct  or  carry  on  any 
of  said  occupations,  In  whole  or  part,  or  di- 
rectly or  indirectly,  between  tbe  hours  of 
7:00  o'clock  p.  m.  and  TKM)  o'clock  a.  m.,  ex- 
cept from  December  15tb  to  December  25th 
of  each  year,  and  on  Saturdays,  when  thdr 
said  stores  and  places  of  basin  ess  may  re- 
main ap&i  until,  but  not  later  than,  ten 
o'clock  p.  m..  tox  tbe  sale  of  their  goods 
and  wares,  but  for  no  otber  purpose. 

"Sec.  2.  Any  pers<ni,  firm  or  corporation 
Tlotating  In  any  particular  any  of  the  pro- 
visions of  section  1  of  this  ordinance  shall 
be  fined  for  each  offense  not  less  than  $5.00, 
nor  more  than  $20.00,  or  Imprisonment  not 
less  than  two  nor  more  than  ten  days;  and 
each  day  tliat  said  violation  conttunes  shall 
constitnte  a  separate  offense. 

"Sec.  S.  All  ordinances  or  parts  of  ordi- 
nances In  conflict  herewith  are  bep^y  re> 
pealed. 

"Sec.  4.  This  ordinance  shall  take  efltoct 
from  and  after  Its  adoption  and  publication.'' 


E.  Hyman,  who  Is  a  licensed  sectrndhand 
dealer  in  the  dty  of  Louisville,  refused  to 
close  bis  store  at  7  p.  m.,  as  provided  by 
the  ordinance,  and  was  arrested  for  Its  vio- 
lation. He  was  fined  in  the  police  court, 
and  took  out  a  writ  of  problbitlcm  in  the 
Jefferson  circuit  court  to  test  the  validity 
of  the  ordinance.  The  drenlt  court  held  the 
ordinance  valid,  and  Hyman  appeals. 

The  proof  for  the  dty  on  the  trial  showed 
these  facts:  Thieves  resort  to  secondhand 
stores,  especially  at  night,  to  dispose  of  sto- 
len goods,  and,  as  tb^  do  this  under  cov- 
er of  darkness,  it  Is  almost  Impossible  to 
apprehend  them.  Housebreakers  and  otber 
thieves  follow  tbdr  calling  usually  under 
cover  of  darkness,  and  when  they  get  booty 
try  to  dispose  of  It  as  Boon  as  possible.  If 
the  secondhand  stores  are  not  allowed  to  re- 
main open  at  night,  they  will  be  more  easi- 
ly detected,  as  tb^  can  safety  carry  things 
in  the  darkness  which  the  police  could  de- 
tect in  the  daylight ;  and  when  property  has 
been  once  sold  to  a  secondhand  dealer  it  Is 
often  difficult  to  find  the  thief.  The  detec- 
tive force  of  the  dty  of  Louisville  Is  kept 
on  duty  mostly  during  the  day.  The  ordi- 
nance in  question  was  deemed  necessary  by 
tiie  police  department;  there  being  much 
petty  thieving  in  the  dty,  and  It  bdng  very 
difficult  to  catch  tbe  thteves  in  a  dty  of 
260,000  people. 

It  Is  insisted  for  tbe  appellant  that  the 
ordinance  is  void,  because  It  is  class  legisla- 
tion and  an  unreasonable  restraint  of  trade 
and  of  personal  liboty.  It  Is  insisted  that 
other  merchants  can  keep  tbdr  stores  open 
at  night,  and  that  the  restriction  as  to  sec- 
ondhand dealers  is  class  legislation.  In  City 
of  Butte  V.  Paltrovlch,  30  Mont  23,  79  Pac. 
522, 104  Am.  St  Rep.  700,  the  Supreme  Court 
of  Montana  had  the  predse  question  before 
it  and  In  answering  it  said:  "The  mere  fact 
that  appellant's  business  is  legitimate,  and 
apedfically  recognized  as  such  by  legislative 
enactment,  does  not  render  Ineffectual  the 
power  conferred  by  subdivision  16,  above. 
The  police  power  Is  not  confined  to  tbe  r^- 
ulatlon  of  these  classes  of  business  which 
are  essentially  Illegal;  for,  if  illegal,  in  tbe 
sense  that  they  are  prohibited  by  law,  It  Is 
not  easily  understood  how  tbey  could  be  reg- 
ulated at  alL  It  Is  of  the  very  essence  of 
the  exerdse  of  police  powers  that  dtizens 
may,  for  the  public  good,  be  constrained  in 
tlidr  conduct  with  reference  to  matters  In 
themselves  lawful  and  right  Hopper  r. 
Stack,  09  N.  J.  Law,  662,  56  Atl.  1.  It  Is 
not  a  material  Inquiry  to  attempt  to  ascer- 
tain the  reason  which  Impelled  the  Legisla- 
ture to  designate  the  business  of  pawnbrok- 
ers as  subject  to  police  regulations.  It  is 
snffldent  for  us  to  know  that  It  has  done  so, 
and  deal  with  the  law  as  we  find  it  The 
fact  that  appellant  cannot  prosecute  his  busi- 
ness whenever  be  may  desire  to  do  so  Is 
hardly  sufficient  reastm  for  saying  that  the 
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lestrlctlonB  Imposed  are  unreasonable.  How- 
ever coniprehenslve  the  term  'Individual  lib- 
erty,' 80  frequently  made  use  of,  is,  and 
however  broad  the  claim  which  may  be  ad- 
vanced that,  every  one  may  employ  his  time 
In  a  lawful  undertaldng  as  may  best  swve 
his  own  Interests,  still  the  liberty  referred 
to  is  a  relative  term,  and,  at  most,  means 
liberty  related  by  Just  and  impartial  laws ; 
while  all  sorts  of  reasonable  restrictions  are 
imposed  upon  the  actions  of  men  for  the 
common  welfare  and  good  of  society-  State 
V.  Freeman,  38  N.  H.  426.  However,  the 
auestlon  of  the  reasonableness  of  the  reg- 
ulation la  one  of  fact,  of  which  the  dty 
council  Is  the  best  Judge." 

In  that  opinion  and  note  thereto  a  number 
of  other  authorities  are  collected.  The  ordi- 
nance Is  not  objectionable,  on  the  ground  that 
It  is  discriminatory.  If  there  is  a  reasonable 
basis  for  the  classlflcatlon.  The  ordinance 
before  us  applies  to  all  secondhand  dealers, 
and  obviously  there  Is  a  reasonable  basis 
for  putting  secondhand  dealers  In  a  different 
class  from  merchants  handling  new  goods. 
If  there  were  no  places  where  secondhand 
goods  could  be  sold,  there  would  be  little 
temptation  for  petty  thieves  to  break  through 
and  steal  them;  and  In  a  large  dty  to  re- 
quire the  traffic  in  these  goods  to  be  carried 
on  In  the  daytime,  and  not  at  night,  is  a 
reasonable  regulation  in  the  exercise  of  the 
police  power ;  and  when  an  ordinance  is 
deemed  necessary  by  the  municipal  legisla- 
ture the  court  will  not  be  Jiutlfled  in  holding 
their  action  invalid,  unless  It  Is  clearly  made 
to  appear  that  the  ordinance  Is  unreasonable 
or  unwarranted  by  local  conditions.  The  pre- 
sumption is  in  favor  of  the  local  authorities. 
Dunn  V.  Commonwealth,  105  Ey.  834,  49  S. 
W.  813,  20  Ky.  Law  Rep.  1649,  43  L.  R.  A. 
701,  88  Am.  St  iHep.  344 ;  Peterson  v.  State, 
79  Neb.  132,  112.  N.  W.  306,  14  I*  R  A.  (N. 
S.)  292,  126  Am.  St.  Hep.  661;  Fifth  Ave. 
Coach  Co.  V.  New  York,  194  N.  T.  19,  86  N. 
B.  824,  21  U  R.  A.  (N.  S.)  744,  16  Ann.  Cas. 
695;  Soon  Hlng  v.  Crowley,  113  U.  S.  703,  5 
Sup.  Ct  730,  28  L.  Ed.  1145.  In  City  of 
Bowling  Green  v.  Carson,  10  Bush,  64,  a 
city  ordinance  fixing  market  hours  between 
davm  and  8  o'clock  was  sustained.  The  court 
said:  "The  right  to  make  such  regulations 
gnnre  out  of  the  general  police  power  of 
goTenunent;  and,  unless  they  are  unreason- 
able or  oppressive.  It  is  the  duty  of  the 
courts  to  enforce  them.  The  regulations  un- 
der consideration  do  not  conflict  with  public 
policy,  and  are  neither  unreasonable  nor  op- 
pressive. Appellee,  therefore,  bad  no  right 
to  disregard  them.  Nor  can  he  Justly  his 
conduct  under  a  license  granted  him  before 
the  market  place  vras  established.  Whatever 
may  have  been  his  rights  under  his  license, 
like  all  other  citizens,  he  was  bound  to  ex- 
ercise his  right  to  do  business  and  to  &tioy 
bis  property  subject  to  such  reasonaUe  and 
proper  regulations  as  the  dty  government 


might  adopt  tor  the  good  of  the  general  pub- 
Uc." 

This  rule  was  also  axvroved  in  Town  of 
La  Grange  t.  Overstreet,  141  Ey.  48,  132  S. 
W.  169,  311*  R  A.  (N.  a)  951;  Bradford  v. 
Jones,  142  Ey.  820,  130  S.  W.  290;  Nadorff 
V.  aty  of  LoulsviUe,  144  Ey.  135,  187  &'  W. 
854.  In  Sp^ry  &  Hutchinson.  Oo.  t.  dty  of 
Owensboro,  1£1  Ky.  389,  151  fi.  W.  982,  up- 
holding a  city  ordinance  taxing  trading  stamp 
companies  as  not  discriminatory,  we  said: 
"The  busing  of  appellant  is  substantially 
dlfTer^t  from  that  of  an  udlnuy  nundiant. 
The  city  may  daa^tjr  business  and  levy  the 
tax  on  business  as  (flftssUeA  There  most  be 
a  reasonable  basis  fcnr  the  dassificatton:  but, 
as  appellant's  business  Is  entirely  dlfflerent 
from  that  of  an  ordinary  merchant,  we  agree 
with  the  drcoit  court  that  there  Is  a  reason- 
able basis  for  the  dasalflcatfw ;  and  tiiat  th« 
ordinance  Is  not  void  on  the  ground  that  It  la 
dlacrlndnatoiy." 

We  think  tbesn  Is  a  sound  ground  bwe  for 
holding  that  there  is  a  reasonable  basis  for 
the  dasalflcatlon;  and  tiiat  appellant  can- 
not complain  of  the  valid  exerdse  by  the  dty 
of  Its  police  power. 

The  drciitt  court  propwly  held  that  so 
mudi  of  the  ordinance  as  authorizes  Impris- 
onment is  void,  but  that  this  does  not  affect 
the  ronabider  of  the  ordinance ;  and  that  of 
this  appellant  cannot  ccmiplain,  as  he  was 
only  fined.  Eelper  t.  City  of  Loulsrille^  162 
Ey.  691,  154  8.  W.  18. 

Judgm^t  afllrmed. 


MOBGAN  T.  CLEMENTS,. Oircuit  Court 
Com'r. 

(Court  of  Appeals  of  Kentucky.    Uareh  19, 

1913.) 

1.  Got7BT8  (I  207*)— PBOHIBmON  —  GSOUNDS 

OF  Remedy— Adbquagt  of  Othxb  Bbmedt. 
TTnder  Const  i  llOi,  empowering  the  Court 
of  Appeals  to  Issue  such  writs  as  may  be  nec- 
essanr  to  give  it  a  geaeral  control  of  Inferior 
jurisdictionB,  prohibition  will  not  be  ifwued 
where  petitioner  has  an  adequate  remedy  in 
the  circuit  court 


[Ed. 
Dig.  I 


Note.— For  other  cases,  see  Courts,  Cent. 
;.  I  602;  Dec.  Dig.  |  207.*] 

2.  CouBTs  (i  207*)— PnoHiBmoN  —  Gbouhds 
OP  Rembdt— "Judicial  Opficeb." 

The  Court  of  Appeals,  In  the  exerdse  of 
its  power  to  issae  each  writs  as  may  be  neces- 
sai?  to  give  it  a  general  control  of  mferior  ju- 
risdictions as  authorized  by  Const  |  110,  will 
issue  prohibition  only  to  con^ol  Judicial  tribu- 
Dals  and  not  against  a  commissioner  of  a  cir- 
cuit oourt,  since  be  Is  not  a  "Judidal  officer." 

lEd.  Note.— For  other  cases,  see  Gonrts,  Cent 
Dig.  I  602;  Dec.  Dig,  |  20?.* 

For  other  definitions,  see  Words  and  Phras- 
es, voL  4,  p.  3850;  vol  8,  p.  7697.] 

Petition  by  Thomas  A.  Morgan  for  a  vrlt 
of  prohibition  against  lAvega  Gltfoenta; 
Commissioner  of  the  Davlees  Circuit  Court 
Petition  dismissed. 
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ThoB.  A.  Morgan*  ot  Maceo,  for  apptlcant 
tavesa  Qemenfe^  of  Owensboro,  lor  de- 
fendant 

HOBSON»  a  x  [1.2]  Tbomaa  A.  Morgan 
baa  filed  a  petition  In  thia  court  seeking  a 
writ  of  prohibition  against  L^vega  Clem- 
ents, as  commiBsloner  of  the  Daviess  circuit 
court,  prohibiting  him  from  enforcing  a  sale 
bond  given  in  an  action  In  that  court  By 
section  110  of  the  Oonstitutlon  this  court  has 
appellate  Jurisdiction  only,  but  It  Is  given 
power  to  Issue  such  writs  as  may  be  neces- 
sary to  give  it  a  general  control  of  inferior 
Jurisdictions.  Such  vrrlts  will  only  be  is- 
sued where  there  Is  no  other  adequate  reme- 
dy and  will  be  only  Issued  to  control  Jadlclal 
trlbnnals.  Applicant  has  an  adequate  reme- 
dy in  the  Daviess  drcnit  court  If  any  wrong 
has  been  done  hlm,  and  on  this  qnestioik  no 
opinion  Is  Intimated.  The  defendant  Clem- 
ents is  not  a  Judicial  officer. 

The  demurrer  to  the  petition  is  sustained, 
and  the  petition  Is  dismissed  without  iwed- 
odlce^  wiUi  costB. 


LOUISVILLB  &  N.  R.  CO.  v.  ALLEN. 

(Conrt  of  Appeals  of  Kentncky.    March  18, 

1913.) 

APFEAL  and  EbBOB  (i  169*)— BRIErS—ISSUES. 

The  r^bts  of  litigants  must  be  determin- 
ed according  to  the  issuM  raised  by  the  plead- 
ings and  evidence,  and  not  according  to  issues 
raised  for  the  first  time  in  a  brief  med  on  ap- 
peal. 

[Ed.  Note.— For  other  eases,  see  Appeal  anA 
Error,  Cent  Dig.  H  1018-1(»4;  Dec.  Dig.  { 
169.*] 

On  petition  for  rehearing.  Petition  over- 
ruled. 

For  former  oidnion*  see  162  Ky.  14S,  1S3 
S.  W.  19& 

PER  CURIAM.  Complaint  is  made  In  the 
petition  for  rehearing  that  the  court  erred 
In  holding  that  all  the  shipments  set  up  in 
the  i>etltlou,  for  which  an  undercharge  was 
made,  are  interstate  shipments,  when,  in  fact 
some  of  them  are  not  and  appellee  aslca  that 
the  case  be  reversed  and  the  railroad  com- 
pany be  allowed  to  recov^  only  for  such  un- 
dercharges as  were  made  on  interstate  ship- 
ments, and  for  any  shipments  that  were  In- 
trastate no  recovery  should  be  had  or  allow- 
ed. The  petition  alleges  that  each  Item  sued 
for  arose  under  an  Interstate  shipment  Tta 
language  is  as  follows:  "Each  of  said  Items 
are  interstate  shipments."  This  allegation 
was  not  traversed,  and,  there  being  no  Issae 
upon  this  point  the  court  accepted  it  as  a 
conceded  fact  that  they  were  interstate  ship- 
ments, and  it  Is  now  too  late  to  complain 
that  they  were  not  The  rights  of  litigants 
are  to  be  determined  by  the  pleadings  and 
the  evidence,  or  proof,  offered  in  support 
thereot   It  la  true  connael  for  apptile^  In 


hritf ,  Insisted  that  a  part  of  these  shipments 
were  intrastate;  but  inasmuch  as  no  issue 
was  made  upon  this  point  in  the  pleadings, 
the  statement  In  brief  was  not  considered. 
Fetidoa  for  rehearing  ovoruled. 


HENBT  T.  REESEB  et  aL 

(Court  of  Appeals  of  Kentuclv.    March  19, 
1913.) 

1.  EZCHASGK  OP  PEOPEBTT  (i  8*)— OONIBAOT 

— Meetiko  of  Minds. 

Defendant's  agent  made  a  jwopodtlon  to 
plaintiff  for  an  ex^ange  of  property  iavolving 
a  payDjent  of  $4,400  cash,  Puintiff  replied, 
saying  that  the  beat  he  could  do  was  $7,000 
cash;  whereupon  plaintiff's  agent  <^ered  $3,- 
400  cash  and  a  second  lien  note  of  $2,000  on 
his  proi>erty  as<  described  in  the  pniKiBition, 
and  to  assume  the  mortgage  of  $16,000  on  plain- 
tiff's apartment  house.  Plaintiff  replied  that  he 
would  accept  the  above  proposition,  $2,000  to 
be  a  lien  on  the  apartment  building,  ''due  in 
one  year  from  date  with  8  per  cent  interest" 
The  parties  thereafter  met  at  tfae  building,  aft- 
er wliich  defendant's  agent  added,  at  tfae  bot- 
tom ot  the  last  proposition,  a  memorandum, 
signed  by  bis  own  initials,  that  the  parties  had 
agreed  that  the  second  lien  note  for  $2^000  <n 
the  apartment  building  shoold  be  paid  on  or  be- 
fore two  years  instead  of  one  year.  Immedtate- 

S afterwards  defendant  demanded  and  received 
e  papers  from  his  agent,  and  refused  to  com- 
plete tile  contract  Heldt  that  tbere  was  no 
meeting  of  minds  snffldent  to  constitute  a  con- 
tract of  eaebanga. 

[Ed.  Note. — For  other  cases,  see  SJxcbange  of 
Property.  Cent  IMg.  ||  8,  oTT;  Dea  DtgriS.*) 

2.  EXCHANOB  OF  Pbopkbtt  (|  8*}— Contbact 
— Execution— Delivebt. 

Where  a  contract  for  tbe  exchange  of  real 
property,  thongh  executed  1^  one  of  the  par- 
ties, was  never  delivered  to  the  other,  it  was 
not  enforceable. 

[Ed.  Note.— For  other  cases,  see  Excbanee  of 
Property,  Cent.  Dig.  SS  S,  ^  7 ;  Dec.  Dig.  f  3.*] 

3.  F&A.UD8,  Statute  of  (I  116*)  —  Salb  or 
Rbaltt— "Fabtt  to  be  CHABaiD." 

In  a  contract  for  the  sale  of  real  estate. 


A     WUUUJb  1.119     BBIV    VA  WbAWj 

the  "party  to  be  charged"  is  tbe  vendor,  and 
it  is  he,  therefore,  who  is  required  to  rign  the 
contract;  It  being  only  necessary,  to  bind  the 
vendee,  that  he  shall  accept  the  same. 

[Ed.  Note.— For  otber  cases,  see  f^uds,  Stat- 
ute of,  Cent  Dig.  ||  242-200;  Dea  JMg.  | 
116.* 

For  other  definitions,  aes  Words  and  Pbrasen^ 

vol.  7,  p.  6618.] 

App»l  ftom  drcoit  Gonrt,  Jefferson  Oonn- 
17,  Common  Pleas  Braneh,  Second  Division. 

Action  W.  M.  Reean  and  others  against 
W.  H.  Henry.  Judgment  for  plalntUb,  and 
defendant  appeals.  BevOTsed,  with  dliec- 
titms. 

W.  W.  Crawford,  of  LoulsvUle,  tm  appel- 
lant Edwarda,  Ogdoi  A  Peak,  at  LoidsTllle, 

for  appellees. 

TURNER,  J.  On  November  10,  1909, 
James  A.  McClelland,  a  real  estate  agent  of 
Louisville,  representing  appellant  W.  H. 
Henry,  sntmiltted  to  John  Boyd  Kennedy, 
another  real  estate  agent  In  the  same  city, 
rep rcacm ting  ai^ellees,  the  following  written 
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proposition,  to  wit:  "Per  your  flat  building, 
with  all  Improrements  thereon,  lot  65x180 
ft.  to  an  alley,  located  on  the  east  side  of 
Foarth  street,  beginning  115  ft  north  of  A 
street,  I  wUl  give  lots  Nos.  13, 14, 22,  26, 27  and 
28,  and  the  aouthwestem  20  ft  of  lot  No.  25, 
all  of  block  A,  on  Richmond  av^ue,  also  lots 
Nos.  1  and  the  west  25  ft  of  lot  15,  and  the 
east  10  ft  of  lot  16,  and  the  west  20  ft  of  lot 
19,  all  of  lots  20  and  21,  and  all  of  lot  27.  block 
B,  Richmond  avenue,  In  Jefferson  county, 
Kentucky,  and  $4,400.00  cash,  and  assume  a 
mortgage  not  to  exceed  the  sum  of  916,000.00, 
said  mortgage  payable  on  or  before  five 
years,  with  interest  at  6  per  cent,  payable 
semiannually,  and  now  held  by  the  Kentucky 
Title  Company,  the  interest  on  the  mortgage 
to  be  paid  up  to  date  by  the  present  owner 
of  the  flat  building.  I  will  glre  general  war- 
ranty deed  to  all  of  the  property  on  Rich- 
mond aTonne,  and  the  same  Is  to  be  free 
of  all  Incumbrancea,  eicept  the  taxes  for  the 
year  1010,  which  are  to  be  paid  by  the  pur- 
chaser. The  Fourth  avenue  property  Is  to  be 
free  of  all  Incumbrances,  except  the  state  and 
county  taxes  for  the  year  1910,  and  the  above- 
mentioned  mortgage,  which  I  assume  and 
agree  to  pay.  The  owner  of  the  flat  building 
is  to  surrender  me  title  policy,  free  of  charge. 
The  roof  on  the  flat  building  is  to  be  guaran- 
teed to  me  for  ten  years  direct  by  the  parties 
who  put  the  roof  on,  and  a  written  guarantee 
to  that  effect  is  to  be  made.  The  screens  to 
every  outside  door  and  window  of  flat  bnlld- 
ius  are  to  be  furnished  by  present  owner  at 
his  cost  The  flat  building  is  to  be  complet- 
ed. Inside  and  out,  in  every  particular,  the 
flower  bed  now  designed  in  the  rear  Is  to  be 
completed,  all  of  the  electric  appllancea,  and 
all  supplies  now  on  band  are  to  remain  in 
the  building,  and  to  be  my  propvrtj.  The 
conditions  her^  named  are  to  become  ef- 
fective  before  any  deed  is  signed  or  passed. 
Youra  tmly,  W.  B.  Henry,  Iqr  Jamea  A.  Mc- 
Clelland, Agent." 

Appeltoea  declined  to  accept  the  proposi- 
tion, but  rabmltted  the  fbllowtog  counter- 
proposition  on  the  same  paper:  "The  best  I 
can  do  la  $7,000  cash  Instead  of  94.400  cash. 
W.  SC.  Beeser."  This  connterproposltlon  was 
not  accepted  by  ai^llan^  but  his  agmt;  Mc- 
Clelland, wrote  on  the  same  paper  the  Col- 
lowliv  additional  connterproposltlon:  "Lon- 
ISTllle,  Ky.,  Not.  16,  1909.  I  wUI  give  yon 
the  anm  ot  $3,400  cash  and  a  second  lien  note 
of  $2,000  on  my  pnpttty  as  dracribed  In  the 
within  proposition,  and  asBume  the  mortgage 
of  $16,000  now  on  the  apartment  house.  W. 
H.  Henry,  by  James  A.  McClelland,  Agent" 
Dndemeatb  that,  <m  tbe  same  paper,  appellee 
W.  M.  Beesw  undertook  to  accept  tbe  whole 
proposition,  as  amended.  In  tbe  following 
writing  signed  by  him,  to  wit:  "I  accept  the 
above  proposition  $2,000  above  mentioned  to 
be  a  Hen  on  the  Fonrtb  street  fiat  bnlldlng, 
due  in  one  year  from  date  with  6  per  cent, 
interes'.''  Although  Reeser  ondertook  to  put 


the  last  writing  in  the  form  of  an  acceptance, 
it  shows,  on  its  t&ce,  that  It  was  not,  in  fact, 
an  acceptance,  but  merely  a  conditional  ac- 
c^tance,  or  ratbw,  in  fact,  a  connterpropo- 
sltlon. 

It  la  perfectly  manifest  that  up  to  this 
polut  the  minds  of  the  parties  had  not  met, 
and  there  was  no  agreement  between  them. 
While  the  matter  was  in  this  attitude,  on 
the  22d  of  November,  appellant  end  Reeser. 
accompanied  by  their  respective  agents,  met 
at  the  apartment  house.  The  evidence  dis- 
closes that  there  was  some  discussion  be- 
tween the  parties  at  that  time  as  to  when 
the  $2,000  note  should  mature,  and  there  is 
some  difference  between  the  parties  as  to  ex- 
actly what  did  occur,  and  as  to  whether  or 
not  the  parties  did  finally  agree  orally ;  bat, 
at  any  rate,  McClelland,  the  agent  of  ap* 
pellant,  upon  his  return  to  his  office,  where 
the  paper  containing  the  original  written 
proposition  and  counterpropositions  was, 
made  tbe  fi^wing  mrauffandnm  tbereon; 
"November  22,  1909.  The  parties,  Mr.  W.  H. 
H«try  and  W.  M.  Beeser,  agreed  that  the 
second  lien  note  for  $2,000  on  the  flat  bnild- 
ing  should  be  made  payable  on  or  before  two 
years  instead  ot  one  year.  11, 22, 09.  McC." 
None  of  tbe  parties  were  presoit  wliea  this 
last  memorandum  was  made  by  McClelland. 

[1]  Appellant  having  foiled  or  refused  to 
comply  with  the  terms  of  these  writings, 
appellee  instituted  this  action  for  damages 
against  him,  and  upon  the  trial  was  award- 
ed a  verdict  of  $1,000,  and,  appellant's  mo- 
tion and  grounds  for  a  new  trial  having 
been  overruled,  he  appeals. 

At  the  close  of  the  evidence  for  the  plain- 
tiffs, the  defendant  entered  a  motion  for  a 
peremptory  Instructlcm,  whldi  motion  was 
overruled. 

What  was  the  effect  of  the  memorandum 
of  November  22d?  It  is  clear  that  np  to  the 
time  of  the  meeting  of  the  parties  at  the 
apartment  house  on  that  day  their  minds 
had  not  met,  and  it  is  equally  clear  that  when 
appellant  yrent  to  the  apartment  house  on 
that  day  he  did  not  expect  to  meet  Beeser, 
or  bis  agrat,  Kennedy ;  and  it  may  be,  there- 
fore, fairly  inferred  that  he  was  at  the  time 
not  expecting  or  intending  to  dose  the  deaL 

In  all  the  writings  previous  to  the  22d  of 
November,  McCflelland  had  always  ^ned, 
"W.  H.  Henry,  by  James  A.  McClelland, 
Agent"  thus  in  the  most  fbmHal  way  assum- 
ing bis  rUe  as  agent  of  Henry,  and  notH^- 
Ing  all  others  connected  with  the  deal  tbnt 
he  was  so  acting;  bnt  when  be  comes  to 
make  the  memorandum  of  November  22d,  in- 
stead of  acting  in  bis  formal  capacity  as 
agent  for  Henry,  and  evidoktly  wlthoot  any 
purpose  BO  to  do,  and  vrtthont  b<ddlng  out  to 
any  one  tliat  be  is  so  actiuA  he  mer^  pata 
down  in  an  Informal  way  his  recollection  and 
InterpreUtlon  of  a  conversatlm  between 
Henry  and  Reeser,  and  Instead  of  tormaUy 
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signing  Henry's  name  by  himaelf,  aa  agent, 
be  merely  puts  to  the  memorandum  an  ab- 
breviation of  his  own  name.  There  la  noth- 
ing in  that  writing  Indlcaang  that  McClel- 
land thought  the  deal  waa  doaed,  or  that  be 
was  so  treating  it. 

Considering  all  the  facts  and  drcumstanc- 
ea  thronghont  the  whole  transaction,  and  all 
the  negotiations.  It  is  perfectly  manifest  that 
McClelland,  in  making  that  memorandum, 
was  merely  making  one  for  his  own  conreu- 
ience,  and  to  show  for  his  own  future  pur- 
poses what  bad  occurred  between  the  parties 
and  how  far  the  negotlatlona  between  them 
had  progressed,  and  was  la  no  sense  under- 
taking,  as  the  agent  of  Henry,  to  dose  up 
any  contract  between  him  and  Beeser. 

The  conduct  of  appellant  lmm,edlately  aft- 
er the  transaction  Is  conclusive  that  he  did 
not  consider  the  deal  closed.  In  a  day  or 
two  thereafter  he  telephoned  to  his  agent, 
McClelland,  aaklng  the  return  to  him  of  all 
the  papers,  and  when  McClelland,  in  re- 
sponse to  that  request,  mailed  to  him  only 
copies  of  all  the  papers,  including  his  mem- 
orandum of  Novonber  22d,  that  being  the 
first  notice  he  bad  of  that  memorandum,  ap- 
pellant InmKcUately  went  to  McClelland'a  of- 
fice, demanded  and  recdved  the  original  pa- 
pers, and  before  leaving  the  office,  and  in 
the  presence  of  McClelland,  scratched  oat 
the  memorandum  made  tberera,  dated  the 
22d  of  November. 

But  If  we  should  treat  the  memorandum 
of  November  22d  as  a  writing  signed  by  ap- 
pellant, did  the  minds  vt  the  parties  meet? 
Id  aivellant's  counterpnqpoaitlon  of  Novem- 
lier  16tb  he  says :  "I  will  give  you  ttie  sum 
of  $3,400  cash  and  a  8ec<md  lien  note  of  $2,- 
000  on  my  property  as  described  In  the  with- 
in propoiition.'*  In  appellee's  conditional 
aco^ance  or  coanterpnq^orition,  he  says  "I 
accept  the  alrave  proposition  92,000  above 
mentioned  to  be  a  lien  on  the  Fourth  street 
flat  building,  due  In  one  year  from  date  with 
9  per  cent  Interest,"  thereby  fixing  the  ma- 
turity of  the  12,000  note,  which  appellant 
had  not  fixed,  and  prescribing  the  additional 
provision  that  it  ahonld  bear  6  per  cent  in- 
terest 

Treating  the  m^orandnm  of  McClelland 
on  November  22d  as  a  writing  of  appellant, 
and  as  binding  him  on  the  question  of  the 
maturity  of  the  $2,000  note.  atlU  the  minds 
of  the  parties  had  not  met  with  reference  to 
wliether  that  note  should  bear  interest 
When  appelleea  tendered  to  appellant  a  deed 
for  the  apartment  house,  they  at  the  same 
time  tendtfed  to  blm  a  note  for  his  signa- 
ture, due  in  two  years,  and  bearing  interest 
from  date,  payable  semiannually,  and  be  de- 
clined to  sign  the  note^  and  declined  to  accept 
the  deed. 

Treating  all  the  writings  aa  having  been 
signed  by  ai^Uant  himself,  he  nowhere 
bound  lUmself  to  execute  a  $2,000  note  bear- 
ing Intereet  from  dat^  or  even  after  matu- 


rity. It  Is  true  tliat  parol  evidence  might 
be  introduced  to  show  the  consideration ;  but 
in  this  record  there  la  no  evidence,  written 
or  parol,  to  abow  that  appellant  ever  at  any 
time  agreed  to  pay  Interest  on  that  note  from 
Its  dat^  or  at  all.  In  the  case  of  McKnlgbt 
V.  Broadway  Investment  Co.,  147  Sy.  540» 
14fi  S.  W.  382,  tblB  court  In  deaUng  with  a 
case  somewhat  similar  to  this,  said:  "It  is 
not  enough  that 'there  should  be  a  writing, 
signed  by  the  grantor,  merely  stating  that 
he  proposed  to  lease  certain  premises,  de- 
scribing the  premises,  upon  certain  terms  to 
be  mutually  agreed  upon ;  but  the  memoran- 
dum relied  upon  must  contain  the  terms; 
it  must  furnish  the  evidence  of  the  terms; 
for  this  la  the  very  purpose  for  which  the 
statute  was  enacted.  The  terms  of  the  leasci 
the  time  It  Is  to  begin,  the  coodltlons  upon 
which  It  Is  to  be  executed,  the  various  pro- 
vlsions  setting  forth  the  respective  rights, 
duties,  and  obligations  of  the  contracting 
parties,  are  of  the  very  essence  of  the  con- 
tract, and  they  must  necessarily  be  reduced 
to  writing.  In  order  to  take  the  case  out  of 
the  statute.  These  are  the  pivotal  points 
upon  which  the  question  of  leasing  would 
turn.  The  statute  expressly  provides  tliat 
the  consideration  need  not  be  stated  In  writ- 
ing. It  may  be  proven  by  parol;  and  since 
the  consideration  may  be  shown  by  parol, 
under  appellee's  theory,  all  that  would  be 
necessary  to  state  would  be  that  an  offer  to 
lease  waa  made  In  writing  and  accepted, 
and  all  of  the  terms  and  conditions  might  be 
proven  by  parol.  If  such  a  rule  obtained, 
courts,  when  called  upon  to  enforce  the  spe- 
dflc  performance  of  contracts,  would  be  com- 
pelled to  rely  upon  the  uncertain,  and  fre- 
quently warped  and  biased,  memories  and 
recollections  of  witnesses.  When  it  la  con- 
sidered that  this  is  the  very  evil  to  correct 
which  the  statute  was  passed  It  la  apparent 
that  this  contention  Is  not  sound." 

It  is  clear  that  the  minds  of  the  parties 
never  met  as  to  all  the  details  of  the  trans- 
action. 

[2]  But  if  appellant  himsdf  had  signed  a 
paper  binding  upon  him,  and  If  It  be  conceded 
that  the  minda  of  the  parties  met  on  Novem- 
ber 22d,  still  it  appears  that  after  the  execu- 
tion of  that  memorandum  by  McClelland  the 
writing  was  never  delivered  to  either  appel- 
lees or  their  agent,  Kennedy;  and.  without 
delivery  It  never  became  a  complete  contract, 
and  was  not  enforceable. 

{$]  But  above  all  that,  this  court  has  held, 
under  the  statutes  of  frauds  and  perjuries, 
In  a  contract  for  the  sale  of  real  estate,  that 
"the  party  to  be  charged"  is  the  vendor,  who 
is  to  be  divested  of  title  thereto,  and  that 
to  be  binding.  It  Is  necessary  that  be  shall 
sign  the  same;  but  that  It  Is  only  necessary 
that  the  vendee  sball  accept  it  to  make  It 
binding  upon  him.  But  where  there  is  an 
exchange  of  real  estate,  as  In  this  case — that 
is,  where  each  party  Is  to  be  divested  of 
title  to  real  estate— Is  it  not  necessary  that 
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they  shonld  eadi  sign  tbe  writing  before 
tUther  Is  bound?  If  It  mli^t  becoiu  binding 
upon  one  of  the  parties  by  bis  mere  oral 
acceptance  thereof,  would  it  not  divest  him 
of  the  tide  to  real  estate  witboat  any  eri- 
doice  In  writing  against  him,  vilildi  tbe  stat- 
ute ot  frauds  requires?  Are  tb^  not  eadi 
Toidors,  and  are  tb^  not  each,  thertforok 
"tbe  party  to  be  cSiarsed"?  But  it  Is  not 
essential  to  the  decision  of  this  case  to  deter> 
mine  this  question;  and  It  Is  not  decided. 

Appellant's  motion  for  a  perwi^itory  In- 
struction should  have  prevailed. 

Judgmrait  Is  reversed,  with  directions  to 
grant  appellant  a  new  trial,  and  fbr  f&rtber 
Xtfoceedings  OHUlsteDt  berewltb. 


JOSEPH  OOLDBBBGBR  IRON  GO.  t.  CIN- 
CINNATI IKON  &  ST^EL  CO. 

(Ooort  of  Appeals  of  Kentuc^.  Uarch  19, 
1913.) 

1.  TSOTKB  AND  CONTXEBIOH  (|  3i*}— TlHX  OF 

GONTBBSIOH. 

Plaintiff  Id  trover  need  not  show  the  pre- 
dae  day  of  the  conversion,  but  may  recover  upon 
proof  that  it  was  committed  on  a  day  different 
£n>m  that  alleged, 

[Eld.  Note.— For  otiier  cases,  see  Trover  and 
Convenlon,  Cent  Dig.  H  207-214;  Dbc  Dig. 

2.  TbOVEB  and  GONVKBSIOir  (I  82*}— FUEAD- 

iNO— Deicand  and  Befusai^ 

Is  case  of  a  converelon  by  wrongfully  tak- 
ing personalty,  demand  and  reinsal  before  bring- 
ing of  the  action  need  not  be  alleged,  since  any 
wrongful  exercise  of  dominion  over  chattels  or 
the  withholding  of  tbem  from  the  owner's  pos- 
session nnder  a  claim  inconsistent  with  his 
rights  is  a  conversion. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent  EMg;  U  191-202;  Dec.  Dig. 
i  »2.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  2,  pp.  1562-1S70 ;  voL  8.  p.  7618.} 

3.  ELBonoH  or  Beuxdibs  <|  1«)— Effect. 

The  prosecntlOD  of  one  remedial  right  to 
Judgment  Mrs  a  anbseqnent  prosecution  of  In- 
consistent remedial  rights  as  a  role ;  bnt,  where 
a  former  action  was  dismissed  without  prejudice 
after  tbe  answer  was  filed,  it  would  not,  under 
ti>»  Ohio  laws,  bar  a  anbeequent  action. 

[Dd.  Note.— For  other  cases,  see  Ejection  at 
Bemedies,  Cent  Dig.  fi  1;   Dec  Dig.  1  1.*] 

4.  DLBonoN  OF  BEUXDIBS  (}  8*>— BrracT. 

An  action  upon  a  note  given  for  a  machine 
against  the  president  of  a  company  individually 
would  not  bar  a  subsequent  action  for  the  con- 
version of  the  machine  against  the  company  it- 
self. 

[Ed.  Note. — For  other  cases,  see  ESection  ot 
Bemedies,  Cent  Dig.  H  3, 4;  Dec.  Dig.  1 8.*] 

6.  Appeal  ahd  Bbbob  Q  882*)— IirvnEn  Ete- 

BOB. 

Appellant  cannot  complain  of  the  admlsrion 
of  eviouioe  introduced  by  nlmsdf. 

[Bd.  Note.— For  ollker  cases,  see  Appeal  and 
Error  Cent  Dig.  U  8S91-3610;  Dec.  Dig.  | 
882.*1 

Appeal  from  Circuit  Court,  Kenton  Coun- 
ty, Common  Law  and  Equity  Division. 

AeUon  by  the  C^dnnati  Iron  &  Steel  Com- 
pany against  tbe  Joseph  Ooldberger  Iron 


Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.  Afflrmed. 

Miller  Outcalt  and  Dudley  a  Ontcalt,  both 
of  Oindnuatl,  Obio,  and  Byrne  &  Bead,  of 
Covington,  for  appellant  Charles  A.  J.  Walk- 
er and  H.  C  Buscb,  both  of  Ondnnati,  Ohio, 
for  aM>eIleft 

HILLEB,  3.  This  suit  for  trover  and  con- 
version by  the  appellee  against  the  appellant 
arose  out  of  the  following  facts:  By  a  writ- 
ten contract  of  July  26,  1909,  the  Glndnnati 
Iron  &  Steel  Company  sold  to  Joseph  Gold- 
berger,  who  was  then  doii^  business  In  Cin- 
cinnati under  tbe  name  of  Joseph  Ooldberger 
Iron  Company,  a  shear  for  cutting  all  kinds 
of  iron  and  steeL  Tbe  madilne  was  to  be 
paid  for  in  installments  as  tbe  work  pro- 
gressed;  the  first  payment  being  dne  on  or 
before  September  1,  1909.  Some  question 
having  arisen  about  tbe  terms  of  the  con- 
tract, it  was  finally  agreed  between  tiie  par- 
ties that  Ooldberger  should  not  be  required 
to  pay  for  tbe  machine  until  after  it  had 
been  Installed.  By  this  verbal  arrangement, 
tbe  steel  company  agreed  to  accept  Gold- 
berger'B  note  for  ^,800,  that  beUig  the  pur- 
chase price  of  the  machine,  tbe  tiUe  thereof 
to  remain  in  the  steel,  company.  As  the  ma- 
chine weighed  about  175,000  pounds.  It  was 
necessary  to  make  an  extensive  concrete 
foundation  work  for  its  reception.  On  No- 
vember 9,  1909,  Ooldberger  appeared  at  the 
office  of  the  steel  company,  and,  having  stat- 
ed that  tbe  machine  bad  been  Installed  and 
was  satisfactory,  he  gave  tbe  following  note 
for  the  purchase  money:  "$4,800.  Cincin- 
nati, November  9,  1900.  Four  months  after 
date  we  promise  to  pay  to  tbe  order  of  the 
Cincinnati  Iron  &  Steel  Company,  four  thou- 
sand and  eight  hundred  dollars,  at  five  per 
cent  Value  TecAved.  Jos.  Ooldberger  Iron 
Co.  Jos.  Ooldberger.  No.  102,  due  March 
0,  1910."  Some  time  In  January,  1910,  Oold- 
berger began  the  formation  of  a  corporation 
to  take  over  bis  boslness  and  to  be  known 
as  tbe  "Joseph  Ooldberger  Iron  Company." 
The  Incorporation  was  etCected  about  Febru- 
ary 8,  1910,  when  tbe  charter  was  applied 
for,  and  it  was  actually  engaged  In  boslness 
as  early  as  February  19,  1910.  Joseph  Oold- 
berger was  the  owner  of  and  used  In  his 
business  certain  real  estate  in  Cincinnati, 
adjoining  the  Pennsylvania  station,  on  Bast 
Front  street,  known  as  tbe  "old  waterworks 
plant"  He  sold  his  business  to  tiie  new 
corporation,  inclndliv  the  real  estate  and  all 
the  assets  of  tbe  former  business,  sudi  as  a 
leasehold,  stock,  scrap  Iron  and  steel  on  hand, 
and  all  the  machinery.  He  became  the  preri- 
dent  of  the  new  corporation,  owning  prac- 
tically all  of  its  stodi,  and  remained  in  com- 
plete charge  thereof  until  it  ftlled  and  went 
into  the  hands  of  a  receiver  on  Odiober  6, 1911, 
It  is  contended  by  appellant  that  Ooldberger 
did  not  sell  the  shear  In  controversy  to  the 
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new  corpondoii,  although  he  wld'Snd  tam- 
ed oTer  to  It  all  the  mot^,  poU^s,  and 
machinery  connected  with  the  shear.  It  la 
reasonably  certain,  howerer,  from  the  proof, 
that  the  corporation  need  the  madilne  from 
about  February  I9th,  and  perhaps  earlier, 
antU  its  failure;  and  during  this  period  the 
madilne  cut  about  3,000,000  pounds  of  scrap 
Iron  and  steeL  When  Ooldberger's  note 
matured  on  March  9,  1910,  it  was  not  paid, 
and  on  AprU  2,  1010,  the  Glndnnatl  Ir^n  & 
Steel  Company  filed  a  suit  a^lnst  Gold- 
berger  In  Cincinnati  on  the  note;  and,  at 
the  same  time,  It  filed  another  suit  in  the 
same  court  In  Cincinnati  against  the  "Joseph 
Qoldberger  Iron  Company"  for  the  conver- 
sion of  the  shear.  Subseauently,  on  July  14, 
1910,  the  steel  company  filed  this  action  In 
the  Kenton  circuit  court  In  Kentucky  against 
the  "Joseph  Goldbei^er  Iron  Company"  for 
the  conversion  of  the  machine,  and  took  an 
attachment  against  the  corporation's  proper- 
ty in  Kentucky.  On  April  18,  1911,  the  two 
actions  in  Cincinnati  were  dismissed  with- 
out prejudice,  nothing  having  been  done 
therein  except  the  filing  of  the  petitions  and 
answers.  The  steel  company  then  proceeded 
to  try  this  action  whl(±  had  been  filed  in 
the  Kenton  circuit  court  It  resulted  In  a 
verdict  and  Judgment  for  $4^00  for  appellee 
against  appellant,  and  from  that  Judgment 
this  ai^eal  la  prosecuted. 

For  answer,  the  "Joseph  Goldberger  Iron 
Company"  presented  the  following  defenses: 
(1)  There  could  not  have  been  a  conversion  on 
February  8,  1910,  as  alleged  In  the  petition, 
since  the  corporation  was  not  organized  and 
was  not  capable  of  doing  any  corporate  act 
antU  February  6,  1910;  (2)  the  steel  com- 
pany could  not  recover  because  it  &iled  to 
show  a  demand  for  the  return  <tf  the  ma- 
chine and  a  refusal  on  the  part  of  tiie  de- 
fendant, both  being  necessary,  according  to 
appellant's  contention,  to  establish  a  con- 
version; ^  that  appellee  failed  to  show 
that  It  was  actually  possessed  of  the  shear 
alleged  to  have  been  converted,  at  the  time 
of  the  conversion,  or  that  it  had  the  rl^t 
to  the  immediate  possession  thereof;  and  (4) 
that.  In  electing  to  sue  Gk>ldberger  on  the 
note,  the  steel  company  Is  bound  by  its  elec- 
tion of  that  remedy  and  is  estopped  from 
suing  the  corporation  for  conversion  which 
was  based  upon  the  inconsistent  claim  that 
the  title  to  the  shear  remained  In  the  steel 
company;  and  that  by  suing  Goldberger  It 
had  waived  its  right  to  take  the  property 
back.  This  last  defraise  Is  based  upon  the 
theory  that  the  suit  against  Goldberger  in 
Ohio  Becessarlly  conceded  that  the  title  to 
the  macdiine  had  passed  to  Goldberger.  We 
vrill  notice  these  several  grounds  of  defenses 
in  the  order  stated. 

[1]  1.  We  do  not  understand  the  rule  to 
be  ttULt  in  order  to  recover  In  trover  it  Is 
necessary  for  the  plaintiff  to  allege  or  prove 
tbe  precise  day  of  the  conversion;  on  the 
contra^,  the  action  may  be  ftutaliied  qpon 


p'roof  that  the  conversion  was  comhiltted  on 
a  day  other  than  that  alleged  In  the  petitton. 
Peacock  v.  Feaster,  61  Fia.  269,  40  South. 
74;  Hlxon  V.  Plzley,  16  Nev.  476;  Aldridi 
V.  Hlgghis.  77  Conn.  870,  69  AtL  498;  Dletus 
V.  Fuss,  8  Md.  148.  In  the  case  at  bar,  the 
first  Instruction  authMrised  the  Jury  to  find 
against  the  appellant  if  it  converted  the  ma- 
<^ilne  to  Its  own  use  on  or  before  February 
19.  1910,  wltb  interest  from  the  day  of  the 
conversion;  and  in  response  to  that  lostmc- 
tlon  the  verdict  gave  interest  from  Febru- 
ary 19,  1910,  until  paid.  In  this  verdict  the 
Juiy  found  as  a  fact  that  the  corporation 
converted  the  machine  to  its  own  use  on  the 
day  it  began  bostness,  and  this  finding  is 
fully  supported  the  evldaice.  Thrae  is 
no  error  here. 

[2]  2.  Was  a  demand  on  the  "Goldberger 
Iron  Company"  for  a  return  of  the  machine 
necessary  before  the  plaintiff  could  maintain 
an  action  for  its  conversion?  It  Is  claimed 
by  appellant  that  such  a  demand  was  neces- 
sary upon  the  theory  that  trover  will  not  lie 
against  one  who  comes  lawfully  into  poraes- 
slon  of  property,  until  after  demand  for  its 
return  and  a  refusal  thereof;  and,  as  ap- 
pellee neither  ail^;ed  a  demand  In  Its  peti- 
tion nor  proved  it,  the  Judgment  should 
tiave  gone  peremjttorlly  for  the  appellant 
The  rule  is  ttiat  where  an  actual  conversion 
Is  allied,  as  here,  an  averment  of  demand 
and  refusal  Is  not  required.  Or,  as  stated 
by  Chltty:  "In  the  case  of  a  conversion  by 
wrongfully  taking.  It  la  not  necessary  to 
prove  a  demand  and  refusal;  and  the  in- 
tent of  the  party  Is  Immaterial;  and  if  de- 
f@adant  acted  uuder  the  supiwsltton  that  he 
was  Justified  in  what  he  did  or  as  the  serv- 
ant of,  and  for  the  benefit  of,  another  per- 
son, he  will  be  equally  lia^ble  to  this  action." 
1  Chltty's  Pleading,  163.  The  reason  for 
the  rule  Is  ttiat  while  a  demand  and  refusal 
may  afford  satlsfoctory  evidence  of  a  con- 
version, they  do  not  constitute  the  only  evi- 
dence by  which  a  conversion  may  be  proved, 
since  any  wrongful  exercise  or  dominion  over 
chattels  to  the  exclusion  of  the  rights  of  the 
owner,  or  a  withholding  of  them  from  his 
possession  under  a  claim  inconsistent  with 
his  rights,  constitutes  a  conversion.  New- 
comb-Buchanan  Co.  V.  Baskett,  14  Buab,  668. 
This  general  rule  has  been  fully  recognized 
in  Ohio,  where  these  transactions  were  had, 
in  B.  O.  R.  R.  Co.  V.  O'Donnell,  49  Ohio 
St  489,  32  N.  E.  476.  21  L.  R.  A.  117,  84 
Am.  St  Rep.  679,  where  the  Supreme  Court 
of  Ohio  said:  "It  is  contended  that  wtiere 
the  property  of  one  person  has  lawfully  come 
Into  the  possession  of  another,  a  refusal  by 
the  latter  to  deliver  It  to  the  owner  <m  his 
demand  Is  necessary  to  constitute  a  conver- 
sion of  it  And  therefore  the  petition,  In  an 
action  for  Its  conversion,  must  contain  an 
allegation  of  such  demand  and  refusal.  Tbe 
allegation  is  not  essential.  A  refusal  to  de- 
liver the  property  on  demand  of  the  owner 
may  show  su<di  an  asaumptloii  of  ownerpUp 
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«  oontrol  of  it  u  to  attord  a^ttataebcacj  erS- 
denco  of  a  convenlDn,  bat  it  i*  only  art 
dence.  The  ultimate  fact  to  be  pleaded  Is 
tbe  coDTendffli;  and,  in  actions  of  tbat  na- 
tnte,  B  petition  witb  proper  allegations  of 
plalntUTs  ownership  ot  tbe  propwtj  and  ot 
its  nine,  and  which  aYvn  that  the  defend- 
ant converted  it  to  Us  own  use,  states  a 
cause  of  action."  To  the  same  effect,  see 
Daggett  T.  Gray*  UO  OaL  169.  42  Fac  568; 
Bnntln  t.  Frltctaett,  86  Ind.  247;  Kendall 
T.  Dnlntb,  64  Minn.  295.  66  N.  W.  UfiO;  Nor- 
man Horn,  86  Mo.  App.  416;  Schmidt  t. 
Garfield  Nat  Bank,  64  Hon,  298.  19  N.  T. 
Snpp.  2C2,  aiBrmed  in  188  N.  T.  631.  83 
N.  EL  1064;  Johnson  Ashland  Lumber  Co.. 
4ff  Wis.  119.  Tbe  appeUee'a  petition  folly 
cnnpllea  with  these  leqairemokta  of  good 
Kdeadlng. 

We  attach  no  importance  to  the  contention 
<tf  appelant  that  trover  did  not  lie  for  con- 
Ttfrsion  of  the  machine  because  it  was  at- 
tached to  the  fre^ld.  since  it  was  a  trade 
flztnre  whwe  removal  was  as  easy  and  prac* 
tlcable  as  its  installation.  Moreover,  as  ap- 
pellant contends  it  bought  the  land  upon 
which  it  was  situated  but  did  not  buy  the 
machine^  it  is  somewhat  difficult  to  under- 
stand how  it  reocmdlee  that  claim  with  its 
pTBsoit  contention  that  tbe  martilne  is  a 
part  of  the  realty. 

8.  With  respect  to  appellant's  claim  that 
appellee  conld  not  maintain  trover  for  the 
conveiBion  of  the  machine  because  appellee 
was  not  entitled  to  immediate  possession 
thereof  at  tbe  time  of  the  conversion.  It  Is 
sufficient  to  say  that  the  proof  thoroughly 
establishes  the  fact  that  the  title  and  owner- 
ship of  the  machine  remained  in  the  steel 
company  until  it  was  paid  for.  This  fact 
was  expressly  set  up  and  rdied  upon  by 
Goldberger  in  the  Cincinnati  suit  upon  the 
notew  Under  this  contract  and  the  Ohio 
law,  appellee  had  the  undoubted  right  to  re- 
claim the  machine;  and,  that  b^ng  tme^  it 
necessarily  follows  that  it  had  the  right  to 
sue  tor  its  conversion.  Sanders  v.  Keber,  28 
Ohio  St  630;  Albright  v.  Meredith,  58  Ohio 
St  194.  60  N.  a  719.  It  Is  a  significant  fact 
that  Goldberger  did  not  testify  on  the  trial 
of  this  case. 

[S]  4.  Was  the  suit  against  G<ddbergar  in 
tbe  Cincinnati  court  npon  the  note^  such  an 
election  of  his  remedy  as  would  estop  him 
from  Bubseqnently  prosecuting  this  suit 
against  the  corporation  for  a  conversion  of 
tbe  machine?  The  general  rule  is  that  the 
prosecution  of  one  remedial  right,  to  judg- 
ment or  decree,  whether  the  Judgment  is 
for  or  against  the  plaintiff,  Is  a  decisive  act 
which  const! ta  tea  a  conclt^ve  election,  and 
bars  the  subsequent  prosecution  of  inconsist- 
ent remedial  rights.  16  Cye.  296.  In  support 
of  this  conclusion,  the  author  cites  Albright 
V.  Meredith,  68  Ohio  St  194,  60  N.  E.  7ia 
But  the  Cincinnati  suit  proceeded  no  furth^ 
than  the  answer,  and  was  subsequently  dis- 


missed wlthont  pnjndloa.  Undw  ilie  nda 
above  announced,  wliicb  is  also  the  mle  la 
Ohlo^  tlie  InstltDtlon  and  <»fnn^fml  witbont 
prejudice  of  the  dnddhati  suit  was  not  a 
conclusive  election  against  the  maintenanoa 
of  tills  action,  rinoe  there  was  no  Judgment 
or  decree  in  the  Cincinnati  suit  In  Tattle 
V.  Burgetf  B  Adm*r,  53  Otaio  St  496^  42  N.  K 
427,  80  L.  R.  A.  214,  68  Am.  St  Bep.  649,  tt 
was  held  that  a  grantee  who  had  agreed  to 
support  his  grantor  during  life,  in  comddera- 
tion  of  a  conveyance  of  iHwperty,  "waa  not 
discharged  from  his  obligation  by  bringing  a 
suit  to  set  aaide  the  conveyance  and  recover 
back  the  property,  where  the  suit  had  been 
abandoned  and  dismissed  without  trial,  and 
the  grantee  had  not  been  disturbed  in  tlie 
possession  or  enjoym^t  of  the  property.  In 
view  of  the  Ohio  authorities  upon  the  point, 
we  conclude  that  a  furthw  prosecution  of 
this  inquiry  Is  not  necessary  for  the  decision 
of  this  case. 

[4]  But  If  tbem  were  any  doubt  npon  the 
subject,  the  correctness  of  the  rule  above 
stated  would  be  empbasdaed  by  a  consid- 
eration of  the  fiict  that  this  action  for  a 
conversion  of  the  machine  and  the  suit  on 
the  note  were  not  between  the  same  parties. 
The  Ctnctnnatt  suit  was  upon  the  note  and 
against  Goldberger  individually,  while  this 
action  is  in  trover  and  against  tbe  Joseph 
Goldberger  Iron  Company  only.  Th&e  la 
nothing  whatever  inconsistent  in  the  two  ac- 
tions, and  it  is  apparent  that  the  appelant 
had  nothing  whatevw  to  do  with  the  first  ac- 
tion and  has  not  been  prejudiced  thereby. 

[S]  Some  quesUon  is  made  in  appellant's 
brief  as  to  the  ruling  of  the  court  In  exclud- 
ing testimony  offered  by  appellant,  whlcb 
showed  certain  facts  att^dlng  the  installa- 
tion and  operation  of  tbe  machine.  Appel- 
lant Introduced  quite  a  good  deal  of  testi- 
mony tending  to  show  that  the  machine  did 
not  fulfill  the  requirements  of  tbe  original 
contract  made  with  Joseph  Goldberger.  The 
court  permitted  appellant  to  Introduce  this 
testimony  tending  to  show  the  inefficient  of 
the  machine  upon  the  question  of  its  nlne^ 
and  of  this  appellant  cannot  complain. 

The  Instructions  ghea  are  proper  and  fully 
cover  tbe  law  of  the  case.  The  Instmc- 
tlons  asked  by  appellant  were  based  npon  its 
contention  as  to  the  ^ect  of  the  Cincinnati 
ault  as  a  condusive  election  against  appel- 
lee's right  to  maintain  this  action  and  were 
properly  refused  for  the  reaarais  above  given. 

Judgment  affirmed. 


GARRETT 


WARD- 


IS, 


V.   STATE  TOBACCO 
HOUSE  CO.  et  aL 

(Court  of  Appeals  of  Kentucky.  March 
1013.) 

Pbikcipal  and  Agent  ({  149*)— BIvidknck— 

BbBACH  or  CONTBACi;. 

Wliere  a  warehouse  company  merely  loaned 
money  to  a  tobacco  buyer,  honoring  bU  dnifts 
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civen  (or  tobacco  bouf^t,  and  sold  <m  commU- 
sion  the  tobacco  thus  bought  and  atored  with 
it,  li  was  not  liable  for  a  breach  of  the  tobacco 
buyer's  contract  to  parchase  tobacco,  though 
be  bad  falaely  and  unknown  to  it  represented 
himself  as  being  its  agent 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Gent  Dig.  |f  S68-0O6 ;  Dec.  Dig.  I 
140.*] 

Appeal  from  Circuit  Court,  Shelby  Conntr. 

Action  by  J.  W.  Garrett  against  the  State 
Totwcco  WareboQse  Company  and  two  oth- 
ers. The  court  peremptorily  inatmcted  for 
the  Warehouse  Company  and  one  other  de- 
Xendant,  and  Judgment  was  rendered  for 
plaintiff  against  the  third  defendant  onlji 
and  plalntlir  appeals.  Affirmed. 

Ralph  Gilbert  and  George  L.  Pickett,  both 
of  BhelbyTUle,  for  appellant  WUUb,  TOdd  ft 
Bond,  of  ShelbyvUlc^  for  appeUeee. 

IjASSING,  J.  In  Aprili  1911,  J.  W.  Garrett 
filed  snit  against  the  State  Tobacco  Ware- 
house Company,  in  which  he  alleged  that  he 
had  on  the  9th  day  of  the  prerloniB  October 
sold  to  It  a  certain  txv^  of  tobacco ;  that  It 
refosed  to  rectlve  the  tobacco;  that  he  was 
compelled  to,  and  did  sell.  It  to  other  par- 
ties at  a  loss  of  9749.57,  and  sought  to  re- 
coTer  Judgment  for  this  amount  In  Septem- 
ber following,  in  an  amended  i>etltion,  he  al- 
leged that  J.  S.  Turner  and  H.  B.  Riggs  were 
silent  partners  in  said  purchase,  and  jointly 
Interested  with  the  Warehouse  Company  In 
It  They  were  made  parties  defendant  The 
Warehouse  Company  filed  its  answer,  trav- 
ersing the  allegations  of  the  iwtltlon  as 
amended.  Tomer  also  Joined  Issue  on  the 
facts  alleged  In  the  petition.  Riggs  admitted 
having  entered  into  a  contract  with  plaintiff 
for  the  purchase  of  the  tobacco,  but  alleged 
that  It  was  to  be  delivered  at  a  given  time, 
and  plaintiff  failed  and  refused  to  comply 
with  his  contract  until  after  the  tobacco  mar- 
ket had  broken,  and  he  then  refused  to  ac- 
cept the  tobacco.  In  a  reply  plaintiff  pleaded 
that  defendants  had  held  themselves  out  to 
the  public  as  being  jointly  Interested  In  the 
pnrcbase  of  leaf  tobacco  In  Henry  county  in 
the  vicinity  where  plaintiff  lived,  and  that 
the  Warehouse  Company  knowingly  suffered 
and  permitted  Riggs  to  hold  himself  out  to 
the  public  as  connected  with  them  in  the  pur- 
chase of  leaf  tobacco.  The  affirmative  mat- 
ter in  the  reply  was  traversed,  thus  complet- 
ing the  issue.  The  case  was  submitted  to 
a  jury,  and  at  the  close  of  the  evidence  the 
conrt  peremptorily  Instructed  the  jury  to 
find  for  the  Warehouse  Company  and  Turner. 
A  Tordict  was  entered  for  the  plaintiff  against 
the  defendant  Rig^  Plaintiff  appeals,  and 
seeks  a  reversal,  because  of  the  mllng  of  the 
trial  court  in  directing  a  peremptory  as  to 
the  Warehouse  Company  and  Turner. 

The  evidence  shows  that  when  Riggs 
bought  this  tobacco,  be  made  statements 
wbldi  were  ealcnlatea  to,  and  no  donbt  did. 


lead  appellant  to  believe  that  the  Warehouse 
Company  would  pay  for  it  No  one  repre- 
sentlng  the  Warehouse  Company  or  Turner 
waa  present  when  the  tobacco  was  bought 
Neither  it  nor  Turner,  so  far  as  the  evidence 
shows,  knew  anything  of  the  purchase  of  this 
tobacco.  There  la  no  evidence  that  there  had 
ever  existed  between  Riggs  and  either  the 
Warehouse  Company  or  Turner  any  partner- 
ship arrangement  for  the  pntebase  of  tobac- 
co; but  on  the  contrary,  the  evidence  shows 
that  the  Warehouse  Company  was  a  creditor 
of  Biggs.  It  loaned  him  money  to  buy  tobac- 
co nnder  an  i^^reement  by  which  he  ship- 
ped the  tobacco  so  bought  by  him  to  its  ware- 
house and  paid  it  8  per  cent  on  the  money 
BO  loaned  him  for  the  time  he  used  it  Their 
dealings  were  conducted  In  this  way :  Rlgge 
would  notlty  the  Warehouse  Company  that 
he  had  opportunity  to  buy  certain  crops  of 
tobacco  at  stated  j^cea,  and,  whan  the  man- 
agement of  the  conipuiy  regarded  the  prices 
as  safe,  th^  would  advance  Riggs  flie  money 
with  which  to>pay  for  it  This  wu  done 
draft  drawn  on  the  Warehouse  Oonqiany  hy 
Riggs.  The  amount  of  mon^  so  paid  on  his 
drafts  would  be  charged  to  his  account  and, 
when  the  tobacco  had  been  handled  by  Rlsss, 
it  was  shipped  to  the  warehouse  and  sold  by 
it  and  the  net  proceeds  of  the  sale  credited 
to  his  account  The  inducement  for  the 
WarehoQse  Company  to  enter  into  tills  ar- 
rangement was  twofold :  Virst  It  received  a 
good  rate  of  Interest  on  the  mon^  loaned; 
and,  second.  It  got  the  fees  for  selling  the 
tobacco.  Further  than  this,  the  evidence 
fails  to  show  that  the  Warehouse  Company 
had  any  interest  wliatever  in  any  tobacco 
purchased  by  Riggs. 

The  evidence  conclu^vely  shows  that  ap- 
pellee Turner  was  at  np  time  In  1910  or  1911 
interested  with  Riggs  In  the  purchase  of  to- 
bacco, and  bad  no  connection  with  him. 
Thus  the  evidence  wholly  falls  to  show  that 
the  company  and  Riggs  were  partners,  or 
Jointly  Interested  In  the  purchase  of  tobacco, 
or  that  Turner  had  any  connectlou  with  him 
In  the  transaction  complained  of.  Appellant 
had  no  conversation  or  communication  with 
the-  Warehouse  Company,  or  any  one  con- 
nected therewith,  until  long  after  the  tobacco 
had  t)een  bought  and  Riggs  had  refused  to 
receive  any  pay  for  It  In  the  spring  of 
1911,  Turner  was  asked  about  it  by  appel- 
lant He  was  told  that  he,  Turner,  was  not 
buying  tobacco,  but  engaged  in  selling  it 
This  was  the  extent  of  their  communications 
upon  the  subject  so  far  as  appellant  was 
able  to  show.  There  Is  no  evidence  showing 
either  directly  or  Inferentlally  that  either 
the  Warehouse  Company  or  Turner  knew 
that  Riggs  had  been  representing  himself  to 
tw  the  agent  of  either,  or  In  any  wise  con- 
nected with  him.  In  tiie  purchase  of  the  to- 
bacco. 

On  Uds  showing  ttie  mllng  of  tiie  trial 
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conrt  ma  JnsUfled,  and'  flnds  abundant  tap- 
pwt  In  tbe  decisions  of  tbto  conrt;  where 
stanllar  niUngs  have  beoi  passed  upon, 
among  wbldi  may  be  cited  Fox  t,  Gommo- 
dal  Press  Co.,  S3  8.  W.  1063,  28  Ky.  Law 
Rep.  44,  wher^  in  ui^olding  tbe  ruling  of 
tbe  trial  court  In  mstalnlng  a  demnrrer  to 
the  petition,  this  conrt  said:  *lt  will  be  ob- 
sarred  that  It  Is  rimply  charged  in  the  petl* 
Hon  that  Herrman  repreaoited  to  the  plaintiff 
that  be  (Herrman)  had  a  certain  contract  with 
the  LonlsTllIe  Press  Gbmpany.  It  Is  nowhere 
averred  that  Herrman  In  tact  had  the  con- 
tract with  that  company  which  Is  set  np  In 
the  petition.  AH  that  is  stated  In  the  peti- 
tion may  be  trne,  and  Herrman  may  bare 
had  no  contract  at  all  with  the  LoulsTille 
Press  Company.  It  Is  not  averred  that  the 
plaintiff  paid  Herrman  J300  upon  the  faith 
of  any  r^resentations  made  to  him  by  the 
Lonlsvllle  Press  Company,  or  that  plaintiff 
was  In  any  manner  Induced  by  the  Louisville 
Press  Company  to  make  the  contract  with 
Herrman  and  pay  him  fSOO.  .  It  is  simply 
averred  that  the  plaintiff  relied  upon  the  rep- 
resentations made  by  Herrman  and  paid 
Herrman  5300  for  hla  rights,  and  thereupon 
the  Louisville  Press  Company  accepted  plain- 
tiff In  place  of  Herrman,  and  recognized  and 
admitted  the  ownership  of  plaintiff  of  such 
rights  as  represented  by  Herrman,  and  but 
for  this  he  would  have  demanded  and  recov- 
ered from  Herrman  his  $300.  *  *  *  No 
principle  of  agency,  therefore,  applies,  and 
the  estoppel  fails  because  It  is  not  shown 
that  the  press  company  knew  what  was  the 
contract  between  plaintiff  and  Herrman,  or 
that  It  should  have  known  that  its  conduct 
was  misleading  the  plaUitUf  in  any  way.  An 
agent's  authority  cannot  be  shown  by  hla 
own  representationsi"  The  only  difference 
between  that  case  and  the  case  at  bar  Is  that 
In  that  case  there  was  a  failure  to  state 
Aids  which  would  support  a  cause  of  action, 
whereas,  in  this  case,  the  facts  proven  do  not 
support  the  cause  of  action  stated. 

Again,  In  Peyton  v.  Woolen  Mills  Co.,  122 
Ky.  3«1,  91  S.  W.  719,  28  Ky.  Ukv  Rep.  1303, 
creditors  of  the  firm  of  Peyton,  Webb  Jk 
Co.  sought  to  hold  Mrs.  Frances  U  Peyton 
liable  for  certain  firm  debts  because  of  rep- 
resentations  made  by  her  husband  In  the 
conduct  of  the  firm's  business.  She  denied 
liability.  The  court  found  that  her  bnsband, 
Frank  Peyton,  had  iwactlced  a  ttan&  uptm 
the  creditors,  and,  after  redting  the  varhnis 
acts  ooustltuttng  the  fraud,  said:  "Bu^  if 
this  fact  were  evm  clearer  than  tt  1^  U 
would  aflbrd  no  ground  for  cha^ng  the 
fault  ot  It  to  bis  wife,  unless  she.  too.  par* 
tldpated  in  tt  by  purposely  suffering  It,  or 
authorlihkg  it,  to  aid  in  the  deceit  We  may 
say  In  paaslng  that  there  was  considerable 
evidence  that  antellant  waa  In  fhct  the  F. 
L.  Peyton  who  was  a  member  of  the  Arm. 
and  that  she  herself  so  recognized  and  treat- 


ed tbe  matter.  It  la  not  onr  purpose  to  dto- 
cuss  this  phase  of  Oe  cue^  tiwni^  fnt^ 
ther  than  may  be  neccamry  In  the  treatm»t 
of  tbe  l^al  qnatUms  which  we  wHl  dispose 
of,  as  we  conceive  the  decision  of  the  tacts 
to  be  a  matter  tor  the  Jury  und»  the  guid- 
ance of  proper  instructions  and  competent 
and  relevant  evidence.  *  *  *  It  la  unde- 
niably true  tiiat,  wboe  one  acta  In  a  matter 
by  an  agent  the  lattu^  action  In  the  matter. 
If  within  the  real  or  a^arrat  scope  of  bis 
ag«iey.  Is  as  binding  va  the  principal  as  U 
done  by  the  principal  blmaelL  But  it  Is 
always  necessary  to  first  establish  tiie  taet  at 
the  agency,  and  to  rtiow  tbe  actual  or  appar- 
ent scope  of  the  agent's  authori^.  This 
cannot  be  done  by  proving  what  tbe  ^ent 
said  or  represented  as  to  ttie  extei^  of  bis 
authority.** 

Numerous  antbotltles  are  cited  la  said 
opinion  in  support  of  this  prlnc^l&  The  dif- 
ficulty with  appellant's  poeAtlon  in  this  case 
is  that  there  waa  no  evidence  eetablUblng 
Blgg'8  agency  for  ^thw  Turner  or  the  Ware- 
house Company,  and,  until  his  agen<7  la  es- 
tablished, as  stated,  he  was  powerleas  to  bind 
either  by  any  repres^tatlons  that  he  made. 
There  being  no  evidence  In  any  wise  tending 
to  establish  an  agency  on  the  part  of  Ri^ 
for  either  Turner  or  the  Warehouse  Com- 
pany, except  statements  alleged  to  have  been 
made  by  Biggs,  when  neither  of  his  alleged 
prlnc^ials  was  present  or  knew  tliat  such 
statements  were  being  made,  the  court  proi>- 
erly  held  that  appellant  had  failed  to  make 
out  his  case  as  to  the  War^oose  Company 
and  Turner. 

Judgment  affirmed. 


MOBEHBAD'S  EX'R  t.  FBANCB  et  aL 

(Court  of  Appeals  of  Kentucky.   March  20, 
1913.) 

1.  WZLLB  (S  7S4*)— SFECXnO  BEQUESXa— SCF- 

nonnoT  or  DEscaiPnoif . 

A  bequest  of  "all  notes,  bonds,  cash  in 
liand  or  In  bank"  makes  the  subjects  of  the  gift 
Bufficlently  susceptible  of  identification  to  ren- 
der It  a  specific  bequest. 

[Bd.  Note.— For  other  cases,  see  Wills,  Gent. 
Dig.  H  1945.  1946;  Dee.  Dig.  |  754.*] 

2.  Wills  (I  827*)  —  B«qotsts  —  Patxent 
or  Debts. 

Where  a  will  makes  no  provision  for  the 
payment  of  testator's  debts  oat  of  bis  real  es- 
tate, and  disposes  of  all  his  personal^,  tbe  leg- 
atees take  titieir  l>equests  charged  with  the  pay- 
ment of  such  debts. 

[Bd.  Note.— For  other  cases,  see  Wills,  OeBt. 
Dig.  8f  2139.  2140;  Deb  Dig.  1  827.*] 

&  Wills  (S  820*>-0oR8fBUOxioif— Patkbut 

OF  Leo  AC  IBS. 

A  will  directed  payment  of  testatrix's  debts, 
gave  to  her  uster  and  the  latter*B  husband  all 
"notes,  bonds,  cash  in  band  or  In  bank  to  be 
theirs  absolutely,"  and  devised  testatrix's  land 
to  them  for  life.  Other  clauses  directed  that 
on  the  death  of  the  life  tenants  the  land  should 
be  sold,  made  bequests  on  eondition  that  tiie 
legatees  he  living  at  testatrix's  death,  and  di- 
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retted  Uiat  tiie  remainder  after  vytog  mch  I^k- 
ades  'be  divided  equally  between  ip«^fied  reli- 
Sfona  and  charitable  societies.  Held,  tbat  the 
last-mentioned  legacies  were  payable  only  ont 
of  the  remainder  in  fee  of  the  land ;  the  title  of 
the  legatees  resting  on  the  death  of  testatrix, 
bot  payment  being  deferred  antil  a  aale  of  the 
land  as  directed  in  the  will. 

[Ed.  Note.— For  other  cases,  see  WiUa,  Cent 
Die-  M  2U4^2119.  2121 ;  Dec  Dig.  i  m*] 

4.  Wiixs  a  561*)— CJoNerBUcnoN— "Fabm." 

A  dense  of  testatrix's  '*farm"  is  properlr 
oonatnud  aa  embracing  all  her  lands,  whicb 
consdated  of  two  adjoining  tracts  of  84  and  24 
acres,  reepectlTely. 

[Ed.  Note.— For  other  catea,  see  Wills,  Oent. 
Dig.  H  1221-1224;  Dec.  Dig.  1  66L* 

For  other  definitions,  aee  Words  and  Rirasea, 
voL  8.  pp.  269e-269&] 

5.  E!XSCTTT0BS  AND  ADUIiraBTaATOES  (S  827*)— 

Lauds— PowsB  or  Sau  m  Wiix. 

Under  a  irill  directing  the  oecator  on  the 
deatii  of  life  tenants  to  sell  the  land  without 
reabrictiona  as  to  the  manner  of  aale,  the  chan- 
cellor properly  refused  to  direct  the  executor  as 
to  how  the  land  should  be  sold.  , 

rUd.  Note. — For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  |  1844;  Dec 
Dig.  I  827.*] 

Aiipeal  from  Circuit  Court,  Fleming  County. 

Action  by  Kate  Morebead'a  executor 
against  James  W.  France  and  others.  From 
the  judgmsD^  the  executor  appeals.  Af- 
firmed. 

PsQl  Heflln,  of  Ftonlngsbnrg,  fWr  appe- 
lant. Jno.  P.  McCartnv,  of  FlemlngBbnrg, 
for  aivdllees. 


LASSING,  3.  In  May,  1912.  Kate  Hore- 
bead  died  testate,  a  resident  of  Fleming  coun- 
ty, Ky.  Her  will  was  duly  probated,  and  Is 
as  follows: 

"First  I  will  that  all  my  just  debts  and 
funeral  expenses  be  paid. 

**Second.  To  my  sister  Amandy  EL  France 
and  James  W.  Prance  all  of  notes,  bonds, 
cash  in  band  or  in  banlc  to  be  theirs  absolutely. 

"Third.  I  will  and  beaneath  to  my  sister 
Amandy  EL  France  and  James  W.  France 
during  their  lives  my  farm  at  Mt  Oilead 
this  county.  It  la  my  purpose  that  they  shall 
hare  only  a  life  interest  in  said  farm  they 
sliall  have  it  under  control  to  use  or  rent 
and  collect  the  proceeds  as  Iook  as  either  €f 
them  are  living. 

"Fourth.  After  the  death  of  Amandy  E. 
France  and  James  W.  France  I  will  and  di- 
rect that  the  said  farm  shall  be  sold;  that 
my  executor  hereinafter  named  to  deposit 
with  the  Union  Trust  and  Savings  Company 
of  MaysTiUe,  Koitodcy,  the  sum  of  three 
hundred  dollars,  the  same  to  be  held  in  trust 
and  that  the  Interest  therefr(Hn  shall  be  ex- 
pended  In  taking  care  of  my  lot  In  Maya- 
vUle  cemetery.  *To  Thomas  A.  Keith,  five 
hundred  dollars. 

"Fifth.  I  will  to  the  following  persons  the 
amounts  following  their  names;  to  the  Sev. 
\T.  O.  Sadler  the  sum  of  twenty-five  hundred 
doilar^  If  Uvlng  at  my  death.   *See  aboTe, 


To  Uiss  Jane  Fitch  the  sum  of  two  nnndred 
dollars  If  living  at  my  deatti.  To  Miss  Mar- 
tha Power  the  sum  of  two  hundred  dollars  If 
living  at  my  death.  To  Miss  Bell  Tibbs  the 
sum  of  two  hundred  dollars  If  living  at  my 
death.  To  iOaa  Margaret  Tibbs  the  sum  of 
two  hundred  dollars  if  Uvlng  at  my  death. 
To  Mrs.  Margaret  Hutchcraft  of  MUlOTSburg, 
Ky.,  the  sum  of  two  hundred  dollars.  If 
not  living  the  said  amount  to  go  to  her  only 
daughter.  To  the  Preachers  Aid  Society  of 
the  Methodist  Ei^scopal  Church  South  Een- 
tucky  Conference  the  sum  of  four  hundred 
dollars.  To  the  American  Bible  Sodety  one 
hundred  dollars.  If  any  of  the  above-named 
persona  shall  die  before  this  will  becomes 
operative  I  direct  that  said  amounts  shall 
go  to  the  next  clause  of  this  wiU. 

"Sixth.  The  remainder  after  paying  all 
persons  above  named  In  the  fifth  section  of 
this  will  I  direct  that  my  executor  shall  di- 
vide equally  between  the  Womans  Home 
Society,  the  Womans  Foreign  Missionary 
Society;  the  Orphans  Home  of  the  M.  E. 
Church  South ;  the  other  Societies  are  under 
the  control  of  the  Ey.  Conference. 

"Lastly.  I  do  hereby  nominate  and  appoint 
Thomas  A.  Keith  of  Maysvllle,  Kentucky  the 
executor  of  this  my  last  will  and  testament" 

The  Kcecutor,  In  said  will  nominated,  ac- 
cepted the  trust  The  estate  of  the  testa- 
trix consisted  of  one  bond  of  the  Maysvllle 
Public  Service  Company  and  four  mortgage 
bonds,  aggr^ting  $3,500,  about  (8,000  In 
cash  in  bank,  and  two  adjoining  tracts  of 
land  containing  84  and  24  acres,  respective- 
ly, lying  partly  In  Fleming  coun^  and  part- 
ly In  Mason  county  and  near  Mt  Oilead,  a 
small  town  on  the  line  dividing  said  coun- 
ties. The  value  of  said  farm  is  between  $70 
and  $80  per  acre.  The  executor  brought  suit 
against  the  devisees  and  legatees  under  said 
will,  In.  which  he  sought  a  construction  of 
the  will  and  especially  of  the  second  and 
fifth  Items  thereof.  The  answers  filed  pre- 
nexA  DO  Issue  of  tact  Upon  submission  of 
the  case  and  upon  consideration  of  the  plead- 
ings and  exhibits,  the  chancellor  was  of 
opinion,  and  so  adjudged,  that  under  Item 
2  of  said  will  all  of  the  personal  estate  of 
the  testatrix  passed  to  Amandy  B.  France 
and  James  W.  France  as  a  specific  I^qt, 
charged  with  the  payment  of  the  debts  of 
testatrix;  that  said  Amandy  E.  and  James 
W.  France  took  a  life  estate  in  the  whole 
of  the  real  ratate;  that  after  the  death  of 
both,  the  land  should  be  sold,  and  out  of 
the  proceeds,  the  sum  of  $300  is  to  be  first  set 
aside  and  held  In  trust  for  the  care  of  the 
cemetery  lot  of  the  testatrix,  and,  second, 
the  legatees  mentioned  In  Item  6  should  be 
paid  the  amounts  bequeathed  to  them  re- 
spectively; and  that  the  psyment  of  said 
last-named  legacies  was  deferred  until  after 
the  death  of  the  said  life  tenants  and  the 
sale  of  said  farm.  The  executor  appeals  and 
insists  that  the  bequests  enumerated  In  Item 
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2  of  said  will  are  general  and  not  specific 
and  the  personal  estate  of  the  testatrix 
Bliould  be  first  subjected  to  the  payment  of 
her  debts  and  the  balance  applied  to  the 
payment  of  the  legacies  mentioned  In  Item 
6.  He  also  complains  of  the  failure  of  the 
court  to  direct  how  the  land  shoald  be  sold 
after  the  death  of  the  life  tenants: 

[1]  The  testatrix,  in  the  use  of  the  words 
"all  of  notes,  bonds,  cash  In  hand  or  in 
bank,"  In  the  second  clause  of  her  will,  suf- 
ficiently individualizes  that  portion  of  her 
estate  so  as  to  distinguish  It  from  all  other 
things  of  the  same  kind.  The  things  intend- 
ed to  be  bequeathed  are  susceptible  of  iden- 
tiflcatlon.  The  gifts  are  therefore  specific; 
Hill  V.  Harding,  92  Ky.  T6,  17  S.  W.  109. 
437,  13  Ky.  Law  Rep.  880;  U.  B.  Fidelity 
&  6narant7  Oo.  t.  'Douglas'  Trustee,  184  Ky. 
374,  120  S.  W.  828,  20  Ann.  Cas.  993;  Keanis 
V.  Keams,  77  N.  J.  Eq.  453,  76  AtL  1042, 
140  Am.  St  Rep.  575;  Tomllnson  t.  Bury. 
145  Mass.  346,  14  N.  E,  137,  1  Am.  SL  Rep. 
464;  Barber  t.  Davidson,  73  111.  App.  441. 
This  provision  of  the  wilf  is  therefore  valid, 
unless  a  repugnancy  exists  between  it  and 
subsequent  provisions  thereof. 

[2]  Inasmuch  as,  under  the  law,  the  per- 
sonal estate  of  a  decedent  must  first  be  sab< 
Jected  to  the  payment  of  debts  of  the  estate, 
and  as  the  testatrix,  by  Item  2  of  the  will, 
disposed  of  all  her  personal  estate  and  made 
no  provision  for  the  payment  of  debts  out  of 
the  real  estate,  the  legatees  take  these  be- 
quests, charged  with  the  payment  of  the 
debts  of  the  testatrix.  The  chancellor  cor- 
rectly so  held. 

[3]  The  testator,  by  tbe  second  clause  of 
her  will,  disposed  of  all  her  i>ersonal  estate ; 
by  the  third,  of  a  life  estate  In  all  of  her 
real  estate  and  an  infinitesimal  part  of  the 
remainder  in  fee  thereof.  Now,  if  she  In- 
tended to  pay  the  legacies  mentioped  in 
clause  6  and  the  residuary  legacies  mention- 
ed in  item  6  out  of  the  remainder  In  fee  of 
said  real  estate,  there  Is  no  repugnancy  be- 
tween these  provisions  of  her  will  and  Item 
2;  and  the  gifts  of  personal  property  spe- 
cifically described  therein  to  the  legatees 
therein  named  must  stand  as  being  in  ac- 
cordance with  the  intention  of  the  testatrix. 
In  clause  6,  It  is  provided  that,  if  any  of  the 
legatees  therein  named  should  die  before  the 
will  became  operative,  the  amount  that 
would  have  gone  to  such  person  must  be  dis- 
tributed as  in  the  next,  the  sixth,  clause 
provided.  The  Woman's  Home  Society,  tbe 
Woman's  Foreign  Missionary  Society,  and 
the  Orphans'  Home  are  designated  in  the 
sixth  clause  as  residuary  legatees.  It  is 
manifest  that  these  legatees  and  those  enu- 
merated in  clause  5  were  Intended  by  the 
testatrix  to  be  paid  out  of  the  same  fund. 
The  language,  "the  remainder  after  paying 
all  persons  above  named  In  tbe  fifth  section 
of  this  will  I  direct  that  my  executor  shall 
divide  equally,"  etc.,  clearly  shows  such  In- 


tention. The  general  and  residuary  legatees 
being  required,  by  the  terms  of  the  will,  to 
be  paid  out  of  the  same  fund,  and  there  be- 
ing no  other  fund  out  of  which  to  pay  them, 
except  the  remainder  in  fee  of  said  real 
estate,  which  would  be  undisposed  of  un- 
less BO  used,  we  hold  that  the  testatrix  In- 
tended the  general  l^dea  designated  in 
clause  6  to  be  a  charge  only  upon  tbe  re- 
mainder in  fee  of  the  real  estate  devtsed  by 
her.  The  title  of  the  legatees  thereto  vested 
upon  the  death  of  the  testatrix,  but  the  pay- 
ment thereof  is  deferred  until  the  aale  oC 
the  land,  as  provided  in  the  vrill. 

[4]  Counsel  for  both  appellant  and  appel- 
lees agree,  and  we  concur,  as  to  the  correct- 
ness of  the  Judgment  of  tbe  chancellor  in 
construing  "farm,"  mentioned  In  clause 
so  as  to  embrace  all  the  lands  of  the  tes- 
tatrix. 

[(]  The  chancellor  properly  refused  to  di- 
rect the  executor  as  to  how  the  real  estate 
should  be  sold.  The  power  to  sell  and  con- 
vey Is  conferred  upon  him  by  the  will.  In 
granting  such  authority,  the  testatrix  re- 
posed confidence  in  his  Judgment,  for  no  re- 
strictions are  Imposed.  As  to  tbe  terms  and 
conditions  upon  which  it  should  be  sold,  the 
executor  is  left  free  to  exercise  his  best  Judg- 
ment If,  upon  the  d^th  of  the  life  ten- 
ants, the  executor,  or  his  successor  in  office, 
should  be  unwilling  to  risk  his  own  Judgment 
and  should  feel  the  need  of  the  aid  of  the 
chancellor,  he  can  procure  It  In  a  proceed- 
ing brought  for  that  purpose;  but  we  do  not 
at  this  time  see  either  the  necessi^  or  pro- 
priety of  directing  how  the  sale  should  be 
made. 

The  judgment  of  the  chancellor,  being  in 
accordance  with  tbe  views  herein  expressed, 
is  affirmed. 


COLSON  T.  COLSON. 

(Coart  of  Appeals  of  Kentucky.  ICaKh  20, 
1913.) 

1.  DivoBCX  a  803*>— GnsTODT  or  Childebw — 
Modification  or  Decbjck. 

Where,  subsequent  to  a  decree  ot  divorce 
ia  favor  at  the  wife,  awarding  enatody  of  & 
dau^ter  to  the  wife,  lioth  partly  remarried,  th« 
chancellor  did  not  err  in  refuting  to  modl^ 
the  decree  and  award  her  custody  to  the  father, 
although  the  father  was  a  fairly  prosperous  man 
of  good  moral  character,  while  the  atepfatber 
was  a  tmant  and  owned  no  property  and  there 
was  some  evidence  that  be  was  a  dnnkinf  man 
and  of  an  Immoral  character;  there  being  no 
evidence  that  the  mother  was  Immoral  or  un- 
fitted to  have  her  daughter's  cnstodj,  espedally 
where  the  daughter  testified  that  she  preferred 
to  live  with  her  mother. 

tEd.  Note.— For  other  cases,  see  DIvoEOOk 
Cent  Kg.  H  703-795;  De&  Dig.  |  80B.*} 

2.  DfvoBcs  (I  303*)— CusTODT  or  CniLDanw— 
Modification  of  Dkcbeb. 

Where,  in  a  suit  for  divorce,  the  husband's 
conntendaim  because  of  tbe  wife's  alleged  im^- 
proper  relations  with  C.  was  dismissed,  her  sub- 
sequent marriage  to  O.  was  not  evideace,  in  a 
suit  to  modify  the  decree  and  award  custody  of 
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a  diild  to  the  father,  of  her  Infidelity  vvlor  to 
tho  dlTorcow 

lEd.  Note.— For  other  cues,  lee  DlTwe^ 
Cent.  Dig.  H  783-795;  Dec.  DIs- 1  808.*] 

8.  DiVOBOB  (I  298*)— OUBTODT  OF  OHILDBSN. 

In  determinins  whether  the  father  or 
mother  should  have  the  custody  of  a  child,  it  Is 
the  inTariable  rale  to  eoDsalt  the  beat  Intenala 
«f  the  <ddld. 

[EU.  Note.— For  other  caoM,  see  IMtoto^ 
Cent.  Dig.  II  781-787;  DteT^  i  298.*] 

Aiveal  from  Circnlt  Court,  Trigg  Oonnty. 

Actl<m  tty  Bailey  0.  Oolatn  against  I^la 
CoI«m.  From  a  Judgment  dismlwlng  the  pe- 
tiUcHi,  plaintiff  appeals.  Affirmed. 

Robert  Crenshaw,  of  Cadiz,  for  appellant 
Max  Hanberry,  of  Cadiz,  for  appellee. 

CLAT,  G.  Bailey  C.  Cobson  and  Lula  Col- 
son  were  husband  and  wife.  She  sued  him 
for  divorce.  He  filed  an  answer  and  coun- 
terclaim denying  the  allegations  of  the  peti- 
tion and  asking  that  he  be  granted  a  divorce 
from  her.  On  final  hearing  the  chancellor 
granted  the  wife  the  divorce,  and  adjudged 
her  alimony  in  the  sum  of  $200.  The  cus- 
tody of  th^r  daughter,  Brma,  was  awarded 
to  the  wife,  and  Bailey  Colson,  her  father, 
was  directed  to  pay  to  Lula  Colson  the  sum 
of  tK  a  year  tor  the  support  of  the  dangbtra 
uutQ  she  reached  the  age  of  2L  Tbe  daugh- 
ter Is  now  13  years  of  age.  Since  the  divorce 
was  granted,  both  parties  have  remarried. 
Tbis  action  was  brought  by  plaintiff,  Bailey 
C.  Oolson,  against  Lula  Golson  to  obtain  the 
custody  of  the  child.  Plaintiff  asked  that 
the  former  Judgment  awarding  Lula  Golson 
the  custody  of  tlie  child  be  modified,  and 
that  be  be  awarded  the  custody  of  the  child, 
and  that  that  part  of  the  former  Judgment 
directing  blm  to  pay  Lula  <XiIs«i  |7S  a  year 
for  the  support  of  the  child  be  set  aside. 
The  basis  of  the  action  is  that  Gnrt  Colson, 
the  present  husband  of  Lula  Golson,  is  an 
immoral  and  thriftless  person,  and  Is  unable 
to  supply  Erma  Colson  with  proper  home, 
clothiDib  and  education,  while  plaintiff  Is 
amply  able  to  board,  clothe,  and  educate  Vk- 
ma,  and  Is  a  proper  person  to  take  charge  of 
ber.  On  final  hearing,  the  chancellor  dis- 
missed plaintiff's  petition,  and  he  appeals. 

[1]  The  erldenoe  for  plaintiff  shows  that  he 
owns  a  farm  worth  from  gl,200  to  91.500.  He 
also  has  stock  and  farming  implements,  and 
is  a  fairly  prosperous  man,  and  of  good  moral 
<:haracter.  Curt  Colson  is  a  tenant  and  owns 
no  property.  Several  witnesses  testified  that 
bis  reputation  for  morality  Is  not  good.  On 
the  other  hand,  the  evidence  for  defendant 
tends  to  show  that  Erma  is  being  sent  to 
school,  and  that  she  Is  dressed  in  the  same 
way  as  other  girls  In  the  neighborhood. 
Two  or  three  witnesses  say  that  Curt  Ool- 
son's  reputation  for  morality  is  good.  The 
diild  herself  testified,  and  said  that  she  pre- 
ferred to  live  with  her  mother. 

[I]  Plaintiff  clfdms  that  Curt  Golson  was 


the  cause  of  the  divorce,  and  we  are  asked 
to  say  that,  because  Lula  Colson  subseuueat- 
ly  married  him,  fbls  is  oonclusive  proof  of 
her  infld^iy  prior  to  the  divoroa  That 
question,  however,  was  tried  in  the  divonse 
case,  and  she  was  held  to  be  without  fault 
There  is  no  evidence  In  this  record  that  she 
Is  a  woman  of  immoral  (Akaractw  or  that  she 
Is  otborwise  unfitted  to  hare  the  custody  of 
bet  daughter.  The  fact  that  Lula  Colson 
married  Curt  Colson  is  no  more  evidence  of 
her  infidelity  prtor  to  the  divorce  than  the 
fact  that  plaintiff  married  his  present  wife 
is  evidence  of  his  infidelity  prior  to  the  di- 
vorce. It  seems  that  Gnrt  Colson  was  also 
divorced  from  his  wife,  and  the  evidence 
makes  it  clear  that  his  reputation  for  morali- 
ty arises  from  his  conduct  in  connection  with 
that  case.  There  Is  also  some  evldmce  that 
he  used  to  be  a  drinking  man.  The  evidence 
does  not  show  that  he  has  been  drinking  to 
any  extent  since  he  married  Lula  Colson. 

[3]  In  determining  whether  the  father  or 
mother  Is  the  proper  person  to  have  the  cus- 
tody of  the  child,  it  is  the  invariable  rule  to 
consult  the  best  interests  of  the  child.  Here 
we  have  a  case  of  a  mother  and  stepfath^ 
on  the  one  side,  and  a  father  and  stepmother 
on  the  otiier.  Neither  prospect  is  altogether 
inviting  for  the  child.  The  mother  may  gen- 
erally be  trusted  to  protect  the  interests  of 
her  own  child,  even  against  impro[>er  conduct 
of  her  husband.  On  the  other  hand,  the 
father  may  be  often  prejudiced  by  the  state- 
ments of  the  stepmother,  and,  not  bdng  at 
borne  all  the  time,  he  cannot  see  that  the 
ctiild  win  always  receive  proper  treatmoit 
When,  therefore,  the  mother  is  not  shown  to 
be  unfit  for  the  purpose,  and  the  child  herself 
prefers  to  remain  with  the  mother,  we  think 
It  better  ttiat  the  mother  should  have  the  cos- 
tody  of  ber  own  daughter,  rather  than  the 
father  who  has  married  again,  although  the 
father  may  be  In  a  position  to  afford  the 
child  more  comforts  and  advantages  than 
the  mother.  This  is  the  inclusion  reached 
by  the  chancellor,  and  we  see  no  reason  to 
disturb  the  Judgment 

Jndgmtfit  affirmed. 


ADAMS  V.  COMMONWEAUTH. 

(Coart  of  Appeals  of  Kentucky.    March  21, 
1913.) 

1.  Labcent  Ot  1*)— Elements  or  Offense. 

"lisrceny"  is  the  taking  and  carrying  away 
of  the  mere  personal  goods  of  another  with  In- 
tent to  steal  them. 

[Ed.  Note.— Fot  other  cases,  see  Lansttiy, 
Cent  Dig.  i  1 ;  Dea  Dig.  1  1.* 

For  other  definitions,  see  W<wds  and  Phrases, 
VOL  6,  pp.  3991-400S.] 

2.  Labcent  ^  17*>— AgPOKrAizoK. 

A  possession  of  the  goods  and  an  asporta- 
tioQ  or  a  taking  and  carrying  away  is  an  e»- 
Bential  element  of  larceny,  eaai  asportation  re- 
quiring a  severance  of  the  goods  from  the  pos- 
sessicm  of  tba  owner,  and,  althongh  possession 
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Is  the  boldimg.  or  detesUon  of  property  In  ooe'i 
power,  it  is  aot  necessary  that  it  be  retained  in 
the  possesBloQ  of  the  Uiief,  and,  while  there 
must  be  some  removal  from  the  place  It  oc- 
eapled,  the  slightest  removal  of  the  entire  article 
or  property  is  sufficient;  and  hence  defendanfs 
lifting  of  a  roll  of  money  from  the  bottom  to  the 
top  of  the  owner's  pocket  before  the  owner 
seized  his  hand  and  recovered  it  constitnted 
"aqtortation." 

IDd.  Note.— For  other  cases,  sea  Luceny, 
Cent  Dig.  |  80;  De&  Dig.  «  1?.* 

For  other  definitions,  see  Words  and  Phrases, 
voL^  p.  532.] 

3.  Larceny  (S  l*>— Distikouibhed  fbou  Rob- 

BEBT. 

Where  there  is  no  violence  or  terror  re- 
sorted to  for  the  purpose  of  indudng  the  owner 
to  part  with  his  property  to  save  Ills  person, 
the  crime  is  larceny  and  not  robbery. 

[EM.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  |  1;  Dec  Dig.  1 1.*] 

Appeal  from  Oliciilt  Oonrt,  Fayette  County. 

Albert  Adams,  alias  George  Roberts,  alias 
W.  E.  Spencer,  vas  convicted  of  grand  lar- 
ceny, and  he  appeals.  Affirmed. 

Maory  Kemper,  of  Lexington,  for  appel* 
lant  James  Gamett,  Atty.  Gen.,  and  D.  O. 
Myatt,  Asst.  Atty.  Gol,  for  tlie  Common- 
wealth. 

MILLER,  J.  Appellant,  Albert  Adams, 
alias  Geoi^e  Roberts,  alias  W.  E.  Spencer, 
and  William  Clark,  alias  W.  B.  Coyne,  alias 
Frank  Colonan,  were  jointly  Indicted  in  tlie 
E^yette  drcnit  court  for  having  robbed  Llew- 
ellyn Sharp,  Jr.,  of  9260  In  United  States 
currency.  Upon  a  trial  Adams  was  found 
.guilty  of  grand  larceny  and  soitenced  to 
serve  an  Indeterminate  term  of  from  one  to 
ten  years  In  tbe  penitentiary.  He  appeals; 
and  as  a  stnsJe  ground  for  a  reversal  he  In- 
sists that  the  trial  judge  erred  In  gtrlng  any 
Instructlona 'whaterer  i^Km  the  subject  of 
robbery  or  grand  larceny,  because  as  be  con- 
teodM,  tb»  only  crime  sustained  by  the  proof 
upon  which  any  instructions  should  have 
been  given  was  the  common-law  ollfense  of  at- 
tempting  to  commit  a  fdony. 

The  facta  upon  which  the  contention  was 
based,  are  m  follows:  Sharp  and  his  ten- 
ant, Oorndey.  had  sold  their  tobacco,  receiv- 
ing In  payment  a  check  for  $473.  The^  wrat 
into  the  Lexii^ton  City  National  Bank,  cash- 
ed the  chedE,  and  divided  the  monxsr  he- 
tweoi  them;  Gormley,  furthermore,  paying 
Sharp  930  whidi  he  owed  him.  Altogether 
Sharp  had  about  9SftO,  composed  mostly  of 
ten  and  twenty  dollar  bills,  which  he  rolled 
together  and  placed  In  the  left  pocket  of  his 
pants.  The  oitrance  to  the  bank  contelned 
two  doors,  an  outside  door  at  the  street  and 
an  inside  door  at  the  top  of  seroral  steps  on 
the  imdde  aC  the  bank.  Adams  and  Clark 
were  standing  in  the  bank.  As  Sharp  and 
Gorml^f  were  leaving  the  bank,  and  at  about 
the  time  they  passed  through  the  Inside  door 
and  were  descending  towards  the  street  door, 
Clark  pushed  Adams  against  Sharp.  Sharp 


evidently  thinking  It  was  only  the  usual  In- 
terference attending  the  efforts  of  several 
people  to  pass  through  a  door  at  the  same 
time,  att^pted  to  push  his  way  between 
Clark  and  Adams  in  order  to  reach  the  out- 
side door;  but,  as  he  did  so,  Gormley,  who 
was  behind  Sharp,  said  to  him,  miey  are 
trying  to  g^  your  money."  Sharp  quickly 
tan  his  band  Into  his  left  pocket  and  cau^t 
Adams*  hand  as  be  was  withdrawing  it,  with 
the  money  between  his  fingers  and  near  the 
top  of  the  pocket  Gormley  says  Adams' 
hand  was  about  halfway  out  of  Sharp's  pock- 
et and  that  be  saw  the  money.  Sharp's  ac- 
count of  the  affair  appears  from  his  exam- 
ination as  follows:  "Q.  Which  hand  did  be 
go  into  your  pocket  with?  A.  I  don't  know 
wbich  hand  be  bad  in  my  pocket  Q.  What 
was  the  first  thing  which  attracted  your  at- 
tention to  Adams  after  he  got  up  against 
you?  A.  I  was  trying  to  get  through  between 
both  of  them,  and  Mr.  Gormley  said  to  me 
that  they  were  trying  to  get  my  money ;  and 
I  had  it  In  my  pocket,  and  I  run  my  hand 
down  that  way  to  feel  and  grabbed  bold  of 
him  and  twisted  It  out  of  his  hand,  and  he 
started  to  ran  then.  Q.  What  was  it  Gorm- 
ley said  to  you?  A.  Said  he  bad  his  band  in 
my  pocket  trying  to  get  my  money,  and  I 
run  my  hand  down  and  grabbed  bold  of  htm. 
Q.  Show  the  Jury  there  Jast  how  far  Adams 
bad  his  hand  in  your  pocket?  A.  Say  this 
Is  a  roll  of  money,  and  I  run  my  hand  down 
that  way  and  grabbed  It  just  about  that 
way,  is  the  way  he  had  It  when  I  grabbed 
bold  of  It  Q.  If  I  understand  you,  Adams* 
band  was  just  about  like  that  when  you 
grabbed  htm?  A.  Just  about  that  way;  he 
just  barely  had  hold  of  the  money ;  in  fact. 
Just  about  that  shape.  Q.  Like  this?  A. 
No,  he  didn't  have  hold  of  It  with  his  hands 
that  way;  he  just  had  It  In  about  that  shape 
(Indicati^  the  money  In  the  fingers  at  the 
end  of  the  fingers  holding  the  money  at  one 
md).  Q.  It  I  understand  you,  he  had  the 
money  drawn  out  of  the  pocket?  A.  Tm, 
sir;  and  I  run  my  hand  down.  Q.  And  he 
had  the  money  in  his  fingers  like  this?  A. 
Tes,  sir.  Q.  Had  he  gotten  his  hand  oittrely 
out  of  your  pocket?  A.  Yes,  sir.  Q.  Had 
the  money  gotten  entirely  out  of  your  po<^- 
et?  A.  Just  barely— the  bills  just  barely 
touched  the  outside  of  my  pocket  And 
then  you  grabbed  his  hand  with  whldt  one 
of  yours?  A,  This  one  rl^t  hen  QndlcaUng 
left  haw^."  Sharp  and  Gormley  were  the 
only  witnesses  upm  this  point  ^le  appel- 
lant confined  bis  evidence  to  an  attempt  to 
show  that. Sharp's  testimony  upon  the  er- 
a  mining  trial  was  contrary  to  his  testimony 
upon  the  trial  In  the  (drcult  court  Mother 
Adams  nor  Clark  testlfled. 

[1, 1]  "Larceny"  is  the  taking  and  eairy- 
ing  away  of  tbM  mere  p»80nal  goods  of  an- 
other with  Intent  to  steal  thnn.  The  first 
requisite  of  larceny  Is  taking  possession  of 
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tbe  goods  by  the  met;  and  a  taking  and 
carrying  away  <^  tbe  goods  is  an  essential 
element  of  the  crlm&  AjW^laiit  inslsta  that 
tlie  aspOTtation  has  not  been  sbown  In  tbls 
ca8&  To  CMstltote  "asportatlim,*'  ttaare 
must  be  a  taking  or  sewanoe  of  tbe  goods 
from  tbe  poeocoBlon  cf  the  owner.  2  Bus- 
sell  on  Grlines,  lfi2.  Bqt  "possession,"  so 
far  as  this  offense  is  concerned.  Is  the  hav- 
ing or  holding  or  detention  of  property  In 
ime^a  povw  or  command.  It  .is  not  neoes- 
8aT7i  howerer,  that  the  goods  be  r^ained 
In  the  possession  ot  the  thief,  or  removed 
trcm  the  ownM's  prouises ;  and,  while  ^nen 
most  be  some  ranoTal  of  the  property  from 
the  ^ace  It  occulted,  yet  the  slightest  re- 
moTal  ot  the  entire  article  will  suffice.  A 
"taUng  and  carrying  away,"  in  the  smse  of 
the  law,  ctmsists  In  remoring  the  goods 
from  the  place  where  they  were  before, 
thoutfi  th^  be  not  quite  carried  away;  as 
If  they  be  taka  from  one  room  Into  another 
In  tbe  owner's  house,  removed  from  a  trunk 
to  the  floor,  or  from  the  bead  to  the  tall  of 
a  wag(Hi.  8  Gre^lears  Evl.  154.  It  is  suffi- 
cient If  tbe  thief  have  absolute  control  of 
the  property  even  for  an  instant.  1  Robert- 
son's Crlm.  Law,  }  413. 

The  fourth  and  fifth  Instructions  to  the 
Jury  read  as  follows :  "(4)  If  the  defendant 
got  possession  of  the  money  on  defendant's 
I)erson,  and  with  the  felonious  intention  of 
converting  It  to  his  own  use,  and  of  depriv- 
ing the  said  Sharp  <a  the  use  thereof,  and 
against  tbe  will  and  without  the  consent  of 
said  Sharp,  removed  It  from  the  pocket  of 
said  Sharp,  or  from  its  resting  place  In  the 
poiAet  of  said  Sharp,  this  was  a  taking  and 
carrying  away  within  the  meaning  of  the 
law,  and  was  sufficient  to  constitute  the  of- 
fense of  larceny.  ((Q  If  the  defendant  at- 
tempted to  rob  the  said  Sharp  or  attempted 
to  steal  from  him  money  of  the  value  of 
more  than  $20,  with  the  fraudulent  intent 
to  commit  a  felony  by  taking  and  carrying 
away  said  property  against  the  defendant's 
win  and  without  his  consent,  this  was  an  at- 
tempt to  commit  a  felony,  and  the  Jury  may 
punish  the  defendant  by  a  fine  or  Impris- 
onment in  the  county  Jail,  or  both,  in  their 
discretion,  and  the  defendant,  If  committed 
to  Jail,  may  be  put  at  labor,  In  the  discre- 
tion of  the  Jury."  Appellant  Insists  that  the 
fourth  Instmctton,  it  being  the  one  nnd^ 
which  he  was  convicted,  shonld  not  have 
been  gir^  and  that  the  fifth  instruction 
covered  the  law  of  the  case.  The  question 
fag  the  Jury  was :  Did  the  fects  shown  in 
this  case  constitute  a  taking  and  carrying 
away  of  Sharp's  money  within  the  meaning 
of  the  law  of  larceny?  Under  the  law  as 
above  laid  down,  we  think  there  can  be  no 
question  that  the  facts  did  constitute  an  as- 
pOTtatlon  within  the  meaning  of  the  law. 

In  Harrison  t.  People,  DO  N.  7.  518^  10 
Am.  617,  it  appears  that  Bull  taterei 
a.  street  car  in  New  TCoslt  CUj  having  in  Ua 


possession  about  $25,000  In  mon^  and  se- 
curities, in  a  pocketbook  in  bis  breast  coat 
pocket  As  he  was  entering  the  door  of  the 
ear,  he  was  met  by  Harrison,  who  put  his 
hand  Into  Bull's  pocket,  seiaed  the  poc^- 
book,  and  had  lifted  it  about  three  inches 
£rom  the  bottom  of  the  pocket,  when  BuU 
seiaed  the  pocketbook  and  thrust  It  ba(& 
into  hla  i>o^at  Upon  the  trial,  Harrlsim's 
counsel  contended,  aa  Adams*  counsel  are 
contending  here,  that  there  could  be  a  con- 
viction only  for  an  atbnnpt  to  oommlt  lar- 
ceny. In  upholding  the  conviction  of  Har- 
rison, Judge  Folger  quoted  with  approval 
the  following  language  upon  the  subject  of 
asportation,  taken  from  Walsh's  Case.  1 
Bfoody,  Grown  Ga&  14:  "If  every  part  <d 
the  thing  is  removed  from  the  space  wbicih 
that  part  oceaples*  though  the  whole  thing 
is  not  ranoved  from  the  whole  space  which 
the  whole  thing  occulted,  tbe  asportation 
will  be  sufficient ;  so  drawing  a  sword  iMuir 
ly  out  of  its  scabbard  will  constitute  a  com- 
plete asportavtt"  And,  continuing,  Judge 
Folger  further  said:  "Here,  by  the  testi- 
mony, the  pocketbook  was  lifted  a  apaoa  of 
three  Inches  from  the  bottom  of  the  pocket, 
and  every  part  of  It  was  removed  from  the 
space  which  that  part  occupied  before  the 
plaintlfr  In  error  touched  it  •  •  •  The 
hand  of  the  plaintiff  in  error  was  about  the 
book,  controlling  It  and  taking  It  away ;  in- 
deed, had  tak«i  It  away  (as  In  Walsh's  Case, 
supra),  every  part  of  It  from  tbe  place 
which  that  part  had  occupied  before  his 
touch.  It  was  in  his  possession.  He  direc^ 
ed,  and  for  the  instant  of  time  controlled. 
Its  movements.  No  inanimate,  physical  thing 
hindered  him.  Bull  for  that  Instant  of  time 
did  not  control  or  possess  it;  but  feeling 
him  raising  the  book,  threw  up  his  own 
hand,  pressed  the  book,  caught  it  as  it  was 
going,  and  regained  ctmtrol  and  possession 
of  It  But  for  this  it  would  have  been  tak- 
en entirely  away.  Who  then,  for  that  In- 
stant controlled  it  and  had  it  in  possession?" 
The  fourth  Instmctlon  properly  applied  the 
law  undOT  tbe  facts  of  tbe  case. 

The  case  of  the  commonwealth  In  the 
case  at  bar  is  stronger  than  Harrison  v.  Peo- 
ple, supra,  since  here  Adams  lifted  Sharp's 
money  from  the  bottom  to  the  top  of  his 
pocket  before  Sharp  recovered  It 

[t]  Appellant's  c<mvlction  of  larceny  In- 
stead of  robbery  was  proper.  Bobbery  la 
committed  by  force ;  larceny  by  stealth ; 
and,  where  there  Is  no  violence  or  terror 
resorted  to  for  the  pufpose  of  inducing  the 
owner  to  part  with  his  property  to  save  his 
person,  the  crime  committed  Is  larceny  and 
not  robbery.  The  dllTerence  Is  well  illus- 
trated In  Alexander  v.  Commonwealth,  20 
S.  W.  264,  14  Ey.  Law  Bep.  280,  where  Alex- 
ander  and  Glazier,  a  peddler  of  clothes,  ea- 
gaged  In  an  altercatim  during  which  Alex- 
ander to€k  hold  of  Glacier's  coat  and  in 
the  latter^  attempt  to  flee  he  stripped  hla 
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coat  learln?  It  with  Aleiaoder.  Alexander 
afterwards  returned  tbe  coat  to  Glazier  but 
ai^roprlated  to  his  own  use  (00  which  he 
found  In  the  coat  and  which  be  knew  was 
In  the  coat  wh«i  he  took  it.  This  court 
hdd  that  Alexander  was  properly  convicted 
of  larceny  instead  of  robbery ;  there  having 
been  no  force  or  Tlolrace  resorted  to  for  the 
porpose  of  Inducing  Olasler  to  part  witb  his 
mbney. 

Finding  no  error  In  tbe  record,  the  judg- 
ment is  affirmed. 


WOODY  T.  LOmSYILLID  BT.  Oa 
(Court  of  Appeals  of  Kentucky.   March  19; 

1.  DaUAOEB  (I  91*)— EXEHPLABT  DaUAOBB— 

Bight  to  Allowance.  ' 

While  it  is  not  every  case  of  eross  negli- 

SDce  resultiiv  in  personal  Injury  taat  author- 
's aflseflsment  of  exemplary  damages,  they  are 
recoverable  where  the  injury  occurs  under  such 
circumstances  as  indicate  a  wanton  or  reeUess 
disregard  of  tbe  safety  of  otbers. 

[Ed.  Note,— For  other  cases,  see  Damages, 
Cent  Dig.  It  183-201;  Dec  Dig.  S  91-*] 

2.  SCBEBT  RAILBOADS  (|  IIS*)  —  COIXISIOR 
WrrH  TXHICLSe— EXEKFLJUtT  Dahaoxb. 

In  an  action  against  a  street  railway  com- 
pany for  collision  with  an  automobile  which 
was  standing  <m  a  street  railway  track  waiting 
for  a  train  to  pass  on  an  intersecting  steam 
railroad  track,  ijlalntlff  was  entitled  to  an  in- 
struction authorizing  assesament  of  exemplary 
damages,  where  the  automobile  was  standing  in 
full  view  of  the  motorman,  and  where  no  excuse 
for  the  accident  appeared. 

[Ed.  Note.— For  other  cases,  see  Street  Bail- 
roads,  Dec.  Dig.  I  115.*1 

3.  Daicaoes  ({  158*)— Pebbonal  Injubt— Blb- 

UEITTS. 

In  an  action  against  a  street  railway  com- 
pany for  personal  mjury  in  a  collision  with  its 
car,  plaintiff  was  entitled  to  show  that  he  de- 
veloped diabetes  as  a  result  of  the  accident  as 
an  item  of  damage,  in  addition  to  bruises,  cuts, 
and  viedble  InjurieB,  under  an  allegation  in  his 
petition  that  his  health  and  strength  had  been 
permanently  Impaired  as  a  result  of  the  ac- 
cident. 

[Ed.  Note.— For  odter  eases,  see  iNunages, 
Gent  Dig.  H  441-444;  Dec.  Dig.  }  108.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
tj.  Common  Pleas  Branch,  First  DiTlsion. 

Action  by  Samutf  B.  Woody  against  tbe 
Louisville  Railway  Company.  Judgment  for 
plaintiff,  and  he  appeals  on  the  gnmnd  of  Its 
insufficiency.  Beversed  and  remanded. 

Grover  O.  Sales,  Helm  Bruce,  and  Bruce  & 
Bullitt,  all  of  Louisville,  for  appellant  Fair- 
lelgh,  Straus  &  Falrlelgh  and  Howard  B. 
Lee,  all  of  Louisville,  for  appellee. 

TURNER,  J.  In  June,  1911,  appellant  was 
driving  in  his  automobile  along  the  street 
car  tracks  going  south  on  Twelfth  street.  In 
the  city  of  Louisville,  and  upon  approaching 
Maple  street,  where  the  tracks  of  a  steam 
railroad  cross,  he  stopped  hla  machine  to 
await  the  passing  of  a  train  along  the  steam 
railway  Una    After  the  train  had  passed. 


he  undertook  to  start  his  machine,  but  found 
that  while  standing  It  had  "gone  dead,"  and, 
as  he  started  to  get  out  to  crank  It  up 
again,  a  street  car  operated  by  appellee  and 
coming  from  the  rear  struck  his  machine 
with  great  force  and  caused  it  to  go  some 
distance  along  that  street  He  was  quite 
severely  shocked  and  stunned,  and  Immedi- 
ately thereafter  was  taken  to  a  hospital, 
where  he  remained  for  about  two  we^, 
when,  upon  the  advice  of  bis  [diyslclan,  he 
went  to  Canada,  where  be  remained  several 
weeks.  It  was  about  the  middle  of  the  day, 
and  the  machine  was  standing  on  the  street 
railway  track  In  fall  view  for  some  distance 
of  any  one  going  south  on  Twelfth  street 
There  is  no  contradiction  in  the  evidence 
that  the  street  car  ran  into  the  rear  of  the 
automobile  which  was  in  fall  view  of  the 
motorman ;  and,  so  for  as  the  record  dis- 
closes, there  was  no  palliation  or  excuse 
whatsoever  for  the  accident  The  appellee 
Introduced  no  single  witness,  not  even  its 
employ^  In  charge  of  Its  car,  to  explain  the 
accident,  or  to  In  any  way  Justify  It  Ap- 
pellant set  up  Items  for  special  damages  em- 
bracing the  Injury  to  his  machine^  his  ex- 
penses at  the  hospital  and  In  Canada,  and 
the  loss  of  business.  On  the  trial,  the  Jury 
returned  a  verdict  of  |1,000;  and  he,  being 
dissatisfied  therewith,  filed  his  motion  for  a 
new  trial,  and,  that  having  been  overruled, 
he  aiveals. 

[1,  t]  The  two  grounds  npon  whldi  he  es- 
pecially relies  are:  (1)  That  under  the  evi- 
dence in  this  record,  appellee  ma  guilty  of 
such  gross  negligence  as  entitled  him  to  an 
Instruction  authorizing  the  recovery  of  puni- 
tive damages.  (2)  That  be  should  have  been 
permitted  to  introduce  evidence  of  the  devel- 
opment of  diabetes,  as  a  result  of  the  aod- 
dent,  aa  a  dlsUnct  item  of  damage  undw  tlia 
allegations  In  his  amended  petition  that  bta 
health  and  strei^th  had  been  permanently 
Impaired  as  a  result  of  the  acddoit  It  la 
not  ev^  case  of  gross  n^Igence  that  will 
Justi^  the  giving  of  an  Instruction  anthocls- 
Ing  the  assessment  of  exemplary  damages; 
but  amib  an  instruction  should  always  be 
given  where  the  Injury  occurs  under  such 
drcnmstances  as  Indicate  a  wanton  or  redc- 
less  dlsr^rd  of  the  safety  of  others. 

We  have  in  this  case  a  street  car  going  at 
full  speed.  In  broad  daylight,  toward  an  au- 
tomobile 8tandli«  still  on  tbe  track,  and,  so 
far  as  the  evidence  shows,  deliberately  and 
Intentionally  colliding  with  it,  and  not  even 
an  effort  made  to  explain  away  this  culpa- 
ble conduct  or  to  offer  In  evidence  one  paK 
Hating  circumstance.  This  court  has  In  many 
cases  upheld  the  giving  of  instructions  au- 
thorizing the  recovery  of  punitive  damages 
where  the  facts  were  much  less  satisfactory, 
and  should  always  do  so  In  cases  where  an 
apparently  unnecessary  accident  is  not  ex- 
plained m  attmnpted  to  be.   Felton  t.  Hol- 
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brook.  S6  S.  W.  606.  21  E7.  taw  Bep.  1824. 

[1]  The  conrt  permitted  the  evidence  of 
appellant  as  to  the  existence  of  diabetes  re- 
sulting from  tbe  accident  to  be  considered  by 
the  Jury  only  as  bearing  upon  the  extent 
of  the  Injury  to  his  head  or  body,  and  not 
to  be  considered  by  tbem  as  a  separate  item 
of  damage.  In  his  amended  petition  he  al- 
leged that,  as  a  result  of  the  Injury,  his 
health  and  strength  had  been  permanently 
Impaired;  and  under  that  allegation  any 
physical  disability  resnltlng  from  the  acci- 
dent might  hare  been  Introduced  In  evidence. 
If  one's  health  has  been  permanently  im- 
paired as  the  result  of  an  accident,  evidence 
of  any  disease  vbidx  has  impaired  hie  health, 
directly  resnltlng  from  tbe  accident,  may  be 
introduced  in  evidence  as  en  item  of  damage 
in  addition  to  bruises,  cuts,  or  visible  inju- 
ries. Tbe  allegation  is  broad  enough  to  jus- 
tify tbe  Introduction  of  any  evidence  bear- 
ing upon  the  permanent  Impairment  of  his 
physical  condition. 

For  tbe  reasons  given,  tbe  judgment  Is  re- 
versed, with  directions  to  grant  appellant  a 
new  trial,  and  tot  furtber  proceedings  oon- 
slstent  herewith. 


BES8LES  et  al.  t.  WASIOTA  ft  B.  H.  B. 

CO. 

(Court  of  Appeals  of  Kentucky.    March  19, 

1913.) 

EutiTENT  Domain  (f  255*)— Awabd— Bxcep* 

TIONS— NBCBSSirt-^REVIEW. 

Where  the  amount  to  be  paid  lor  prop- 
er^ taken  for  railroad  purposes  la  condemna- 
tion proceedings  was  submitted  to  arbitration 
and  no  exception  was  taken  to  the  award, 
though  sufficient  time  was  afforded  therefor, 
the  cpieation  of  damages  was  not  reviewable 
on  an  appeal  to  the  circuit  court  taken  as  au- 
thorized by  Ky.  St.  il  839,  840. 

fEd.  Note. — For  other  cases,  see  Eminent 
Domain,  Cent  Dig.  ff  666;  Dec.  Dig.  {  253.*I 

Appeal  from  Circuit  Court,  Harlan  County. 

Condemnation  proceedings  by  the  Waslota 
ft  Black  Mountain  Railroad  Company.  From 
a  judgment  assessing  and  awarding  damages, 
Hiram  Hensley  and  others  appeal.  Affirmed. 

Acree  &  Stewart,  of  Harlan,  for  appellants. 
William  Low,  of  PlneviUe,  and  Benjamlne 
D.  Wai^dd,  of  LoulsvUle,  for  appellea 

MII-LEB,  J.  On  October  19.  1911,  the  ap- 
pellee railroad  company  filed  its  petition  In 
the  Harlan  county  conrt  to  condemn  a  strip 
of  land  100  feet  In  width  by  335  feet  in 
length,  and  located  on  Glover  Fork,  near  the 
town  of  Harlan,  for  its  rights  of  way.  The 
county  court  appointed  three  commissioners 
to  assess  the  damages,  and  they  filed  their 
report  fixing  the  damages  at  $400,  and  giv- 
ing the  names  of  tbe  owners  of  the  land. 
Process  Issued  upon  the  report  and  was  ex- 
ecuted upon  tbe  dalmanta  of  tbe  land.  Sub- 
sequently, other  claimants  intervened  and 


were  made  parties.  Exceptions  were  filed  to 
the  report  of  the  commissioners  by  both 
plaintiffs  and  defendants;  and  pleadings 
were  also  filed  by  the  defendants  as  between 
themselves,  there  being  a  controversy  as  to 
their  respective  interests  in  the  land  sought 
to  be  condemned.  In  view  of  the  fact  that 
some  of  the  claimants  were  infants,  the  liti- 
gation, as  between  the  claimants  promised  to 
be  extended;  but,  as  the  question  between 
the  railroad  company  on  the  one  hand,  and 
the  landowners  on  the  other,  was  simply  the 
amount  which  tbe  company  should  pay  for 
the  land,  all  the  claimants,  except  the  infant 
claimants  (who,  having  no  statutory  guardian 
to  agree  for  them,  could  not  enter  Into  the 
agreement),  signed  an  agreement  by  which 
arbitrators  were  selected  to  assess  the  dam- 
ages; their  award  to  be  binding  upon  the 
parties  and  entered  In  the  county  court  as 
the  verdict  of  a  Jury.  The  arbitrators  filed 
their  award  on  December  4,  1011,  fixing  tbe 
value  of  the  land  taken  at  $500.  No  excep- 
tions were  filed  to  this  award,  and  two  days 
later  the  court,  having  heard  evidence  as  to 
the  value  of  the  interests  of  the  Infant  de- 
fendants, and  finding  the  award  to  foe  fair 
and  just  as  to  them,  adjudged  $500  to  be  the 
value  of  the  whole  tract,  and  entered  a 
formal  judgment  of  condemnation,  whereup- 
on the  railroad  company  paid  said  sum,  to- 
gether with  the  costs  of  the  case.  Into  court 
The  judgment  farther  directed  the  $500  to 
be  held  by  the  clerk  until  the  rights  of  the 
several  claimants  could  be  determined.  To 
that  judgment  four  of  the  adult  claimants  ex- 
cited, and  prayed  an  appeal  to  the  circuit 
court  The  appeal  was  filed  In  the  circuit 
court  on  December  7,  1911,  and  when  It  was 
called  on  the  3d  day  of  tbe  March  term, 
1912,  It  was  passed  to  tbe  20tb  day  of  that 
term,  for  trlaL  When  the  case  was  again 
called  for  trial  on  April  17th,  the  plaintiff 
moved  the  court  to  dismiss  defendants*  ap- 
peal; and,  defendants  having  objected  to 
the  motion,  it  was  submitted,  and  the  case 
continued  to  the  September  term.  The  case 
was  again  called  on  September  4,  1912,  and 
passed  to  September  ISth  for  trial;  and, 
when  It  was  finally  called  for  trial  on  the 
last-named  date,  the  plaintiff  again  moved 
the  court  to  dismiss  the  api>eal;  and.  tbe 
circuit  court  having  sustained  that  motion 
and  dismissed  tbe  appeal,  the  defendants 
Hensley,  Jonea,  and  Pope  prosecute  this  ap- 
peal. 

The  only  question  presented  upon  this  ap- 
peal relates  to  the  propriety  of  the  circuit 
judge  dismissing  the  appeal  from  the  Judy- 
ment  of  the  county  court 

Section  69  of  the  Kentucky  Statutes  pro- 
vides that  an  agreement  of  submission  to 
arbitration  shall  be  binding  on  the  parties 
thereto,  if  it  states  the  matter  submitted, 
and  who  are  to  be  the  arbitrators;  section 
72  provides  tbe  award  sball  be  a  final  set- 
tlement fif  the  controversy  betwem  tbe  par* 
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ties;  while  section  78  proTides  that  courtB  of 
equity  shall  hare  power  over  awards  upon 
equitable  principles:  See,  also,  Civil  Code 
ot  Practice.  S  461.  The  arbitration  agree- 
ment satlsQed  the  statute  as  to  form,  and, 
following  the  statute,  It  expressly  provided 
that  the  award  should  be  entered  as  the 
judgment  of  the  court,  and  should  be  bind- 
ing upon  the  parties.  The  award  closed  the 
question  of  damages,  unless  It  was  success- 
fully attacked  by  an  exception  going  to  its 
validity.  But  no  exception  was  filed  to  the 
award  In  either  court. 

In  Payne  v.  Payne.  8  Ky.  Law  Sep.  691. 
the  agreement  to  arbitrate  was  similar  to 
the  one  before  us.  In  that  It  provided  that 
the  award  should  be  made  the  Judgment  ot 
the  court  In  upholding  the  award,  this 
court  said:  "The  power  of  the  chancellor 
to  determine  the  equitable  rights  of  the  par- 
ties ha0  been  taken  from  him,  aiid  a  stat- 
utory reference  agreed  upon,  and  now  this 
court  Is  asked  to  rerene  the  Judgm^t  be- 
low, for  no  other  reason  than  that  the  weight 
of  the  evidence  on  many  of  the  Issnes  Is  with 
the  ploinUir.  The  award,  it  la  true,  by  the 
entry  of  record  was  to  be  made  the  judgment 
of  the  court,  and  so  ot  every  statutory  award 
made  between  parties;  and,  although  an 
aiqpeal  Is  allowed  in  this  case,  this  court 
will  not  disturb  a  judgment  that  was  not 
rendered  by  the  diancellor.  The  right  is  re- 
served to  the  courts  to  set  aside  an  award 
up<m  equitable  prlncltdes,  as  If  no  statute  in 
regard  to  awards  had  been  enacted.  Frand 
or  palpable  mistake  as  to  the  law  or  facts  la 
the  only  ground  for  revising  an  award  by 
the  chancellor.  Exceptions  may  be  taken  to 
an  award  made  under  the  statute^  for  the 
reason  the  statute  has  not  been  followed." 

The  case  at  bar  was  appealable  under  the 
express  provisions  of  sectl«w  8S9  and  840 
of  the  Statutes.  Sandy  Ga  t.  Dil^  120 
Ky.  663.  87  S.  W.  SIO,  27  Ky.  Law  Rep.  962. 
But  the  question  of  damages  had  been  de- 
termined by  the  agreement,  and  therefore 
the  chancellor  had  no  right  to  try  that  ques- 
tion. So,  when  the  case  at  bar  was  called 
fOT  trial  In  the  circuit  court,  without  any 
exc^tionB  having  been  taken  to  the  award, 
there  was  no  issue  for  that  court  to  trj.  The 
r^nlarity  ct  the  award  stood  confessed.  No 
complaint  was  made  b^w,  and  none  Is  made 
here,  that  appdilants  were  denied  sufficient 
time  to  present  exceptions,  or  that  time  for 
that  purpose  was  ever  asked. 

Judgmoit  affirmed. 


GOTEB  T.  GRAVES. 

(Court  of  Appesls  of  Kentucky.   Uardb  19, 
1913.) 

1.  EXKOCnON  (S  7*)— DOBMAHCT. 

Under  St  i  2514,  barrinp-  an  actioQ 
on  a  Jnd^MBt  after  the  lapse  of  IS  years  from 


the  laat  execution  thereon,  and  Qv.  Code  Prac 
S  401,  permitting  an  execution  upon  a  judg- 
ment oDdl  its  collection  is  barred  by  limita- 
tions, thooEb  DO  execution  had  been  previously 
issued  within  a  year  and  a  day,  an  execution 
caoDOt  be  Issued  on  a  judgment  Dured  by  Um- 
ItationB. 

[Ed.  Note.— Fdr  other  caaes,  see  Execution, 
Gent  Dig.  U  7-16,  17-20;  Dec.  Dig.  |  7.*] 

2.  LnciTATioH  or  AonoHB  (I  177*)— PuaD- 

INQ— AnnCIPATION  OF  DXTENSE. 

While  ordinarily  limitationB  must  be  plead- 
ed, one  suing  to  enforce  satisfaction  of  a  judg- 
ment on  a  return  of  no  property  found  most 
show  that  the  action  ia  based  on  a  retarn  of 
no  property  fotmd  made  on  an  execution  Issued 
before  the  judgment  was  barred  by  limitationa. 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Gent  Dig.  H  663-666;  Dec  Dig. 
i  177.*] 

8.  EvinsNCB  (}  186*)— Sbcondabt  Evidkivck 

— Deqkee  or  Psoor. 

In  absence  of  a  record,  the  Issuance  of 
execution  can  only  be  shown  by  clear  and  con- 
vincing evidence. 

[EA.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  Si  661-673;  Dec  Dig.  1  186.*] 

4.  Cbeditobs'  Suit  (|  46*)— Sufficiehot  of 
Evidence — Issuance  of  Execution. 

Evidence,  in  an  action  to  enforce  satisfac- 
tion of  a  judgment  on  a  return  of  no  property 
found,  held  not  to  show  the  issuance  <d  an  ex- 
ecution on  the  judgment  in  1900. 

[Ed.  Note. — For  other  cases,  see  Creditors* 
Suit  Cent  Dig.  H  182-184;  Dec  Dig.  f  46.*} 

5.  PLEADisa  (I  8*)— QonoLuraoHS— OwnsB- 

SHIP. 

An  allegation  of  the  petition,  in  an  action 
to  enforce  sattsfaction  of  a  judgment  on  a  re- 
turn of  nulla  bona,  that  plaintiff  was  the  own- 
er of  the  judgment  by  transfer,  was  insufficient, 
being  a  legal  conclusion;  it  being  necessary  to 
allege  facts  showing  ^le  assignment  of  tfa* 
jndgroent 

[Ed.  Note— For  other  cases,  see  Meadlng, 
Gent  Dig.  H  12-28%;  Dec  Dig.  i  a*] 

AM>eal  from  Olrcnlt  Conrt,  Marion  Conntar* 
Action  by  B.  A.  Gotee  against  C^iarles 

Graves.    Vnsa  a  judgment  for  d^mdant^ 

plaintiff  appeals:  Affirmed. 

Ben  Spalding,  of  Lebanon,  for  appellant. 
H.  W.  Hives,  of  Lebanon,  for  appellee. 

OLAY,  C  Plaintiff,  B.  A.  Gotee,  brought 
this  action  against  the  defendant,  Charles 
Graves,  to  enforce  the  satisfaction  of  two 
judgmrats  against  the  defoidant  one  In  fa- 
vor of  the  plalntUr  for  $16.38  and  $3.05 
costs,  rendered  in  the  Lebanon  police  court, 
and  one  rendered  In  the  Marlon  quarterly 
court  In  favor  of  W.  B.  Russell  against  the 
defendant  In  the  sum  of  $48.30,  with  interest 
from  the  2d  day  of  September,  1894.  until 
paid.  Plaintiff  asked  for  an  attachmmt 
against  the  proper^  of  tbe  defendant  and 
sought  to  subject  a  house  and  lot  purchased 
by  tbe  defendant  to  tbe  payment  of  the  judg- 
ments. On  final  hearing,  tbe  chancier  ren- 
dered judgment  in  fftvor  of  defendant,  and 
plaintiff  appeals. 

It  appears  from  the  petition  that  tbe  judg- 
ment in  favor  of  plaintiff  against  the  defend- 
ant was  rendered  in  the  police  conrt  of  Leb- 
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ancm  on  S^t^bor  11.  1894.  It  1b  alleged 
la  the  petition  tbat  an  execution  was  la- 
sued  on  said  Judgment  on  the    day 

ot  ,  1900,  and  while  In  full  force  and 

effect  was  placed  In  the  hands  of  the  sberlfl 

of  Marion  county,  and  that  on  the   

day  ot  ,  1900,  the  sheriff  returned  said 

execution,  "No  property  found."  It  is  fur- 
ther alleged  In  the  petition  that  <m  August 
21,  1911,  another  execution  issued  from  the 
police  court  of  Lebanon  to  the  sheriff  of 
Marlon  coimty,  and  that  this  ezecntl<ni  was 
returned,  "Sio  property  found.**  Thereafter 
a  certified  copy  of  the  jndgm^t  and  execu- 
tion was  filed  by  plaintiff  In  the  office  of 
the  clerk  of  the  Marlon  drcolt  court.  Anoth- 
er execution  was  then  Issued  on  the  Judg- 
ment and  returned,  "No  property  fotmd." 
The  petition  states  tbat  copies  of  said  ex- 
ecution, with  returns  Qiereon,  together  with 
copies  ot  the  Judgment  and  taxation  of 
costs,  are  filed  with  the  petition  and  made 
a  part  thereof.  In  another  paragraph,  plain- 
tiCT  charges  that  in  the  Marlon  quarterly 
court,  In  the  action  of  W.  B.  Russell  v. 
Charles   Graves,   Judgment   was  rendered 

against  Charlra  Oraves  In  the  sum  of  $  — 

and  costs.  An  execuUra  was  Issued  there- 
on, and  while  In  full  force  and  effect  was 
placed  in  the  hands  of  the  sheriff  of  Marlon 
county,  Ky..  which  execution  was  returned 
by  tha  sheriff,  "No  pn^fty  found."  There- 
after a  certified  copy  of  the  Judgment  and 
execution  was  filed  in  the  circuit  court  On 
S^tember  2,  1911,  an  execution  issued  from 
the  office  of  the  Marion  circuit  clerk,  and 
while  In  fuU  force  and  effect  was  placed  In 
the  hands  of  the  sheriff  of  Marion  county, 
who  on  the  Sth  day  of  September,  1911,  re- 
turned said  execution,  "No  property  found." 
The  petition  then  alleges:  "Plaintiff  says  he 
by  transfer  is  the  owner  of  said  Judgment, 
and  is  entitled  to  recover  the  amount  of  said 
debt,  interest,  and  costs  from  the  defend- 
ant"  The  petition  then  sets  out  the  prop- 
erty purchased  by  the  defendant,  and  asks 
that  It  be  subjected  to  plaintiff's  demands. 
Filed  with  the  petition  are  certain  execu- 
tions Issued  by  the  police  court,  but  no  ex- 
ecution issued  during  the  year  1900.  On 
motion  of  defendant,  tbat  part  of  plaintiff's 
petition  alleging  that  an  execution  issued 
from  the  Lebanon  police  court  during  the 
year  1900,  which  was  returned,  "No  property 
found,"  was  stricken  from  the  petition.  The 
court  also  struck  from  the  petition  all  that 
paragraph  with  reference  to  the  Judgment 
in  favor  of  W.  B.  Russell.  Thereafter  plain- 
tiff filed  an  -  amended  petition,  wher^n  he 
allied  that  execution  issued  on  the  Judg- 
ment from  the  Lebanon  police  court  on  the 

  day  of  March,  1900,  and  that  while 

said  Judgmrat  was  In  full  force  and  effect 
said  execntion  was  placed  In  the  hands  of 
J.  M.  Cooper,  then  sheriff  of  Marion  coun- 
ty, lor  doe  execution  thereof,  and  that  said 
sheriff  returned  such  execution  indorsed, 
'^0  property  foond  to  make  said  debt,"  to 


:  the  office  from  whence  It  Issued,  viz.,  the 
Lebanon  police  court  The  petition  then 
makes  more  spedflc  certain  allegations  con- 
tained In  the  original  petition.  By  agree* 
iii«it  of  parties,  the  allegations  of  the  amend- 
ed petition  were  traversed  of  record.  Proof 
was  then  taken  on  the  question  whether  or 
not  as  a  matter  of  fact,  an  execution  did 
issue  from  the  police  court  during  the  month 
of  March,  1900.  The  chancellor  held  the 
evidence  upon  this  question  Insnffldoit  to 
show  that  snch  an  execution  did  Issue.  He 
then  entered  Jodgment  la  favor  of  defend- 
ant 

Plaintiff  contends  that  notwithstanding  the 
fiict  that  the  chancellor  found  that  the  evi- 
dence of  the  issuance  of  the  execntion  In  the 
year  1900  was  Insufficient  it  was  Improper 
to  enter  Judgment  In  favor  of  the  defendant 
because  the  statute  of  Umltations  was  not 
pleaded. 

An  action  upon  a  Judgmmt  or  decree  of 
any  court  of  this  state  or  of  the  United 
States  or  of  any  state  or  territory  thereof 
is  barred  after  ttie  lapse  ot  16  years  from  the 
date  of  the  last  execution  thereon.  Ky.  St  i 
2S14.  Section  401,  Civil  Cod^  provides  that 
an  execution  may  be  issued  upon  a  Judgment 
at  any  time  uutil  the  collection  of  It  la  barred 
by  the  atatute  of  limitations,  although  do 
execution  may  have  been  piOTlonaly  lamed 
within  a  year  and  a  day. 

[t,  2]  The  foregoing  section  of  the  statute 
-and  provision  of  the  Code  must  be  read  to- 
gether, and  whea  so  considered  they  make 
it  plain  that  the  Legislature  did  not  Intend 
to  confer  authority  to  issue  execution  on  a 
Judgment  that  had  been  barred  by  the  stat- 
ute of  limitations.  This  Is  an  action  to  en- 
force the  satisfaction  of  a  Judgment  on  a  re- 
turn of  no  property  found.  While  ordinarily 
the  statute  of  limitations  must  be  pleaded 
(MulUns  V.  MuUIns,  120  Ky.  643,  87  S.  W. 
764,  27  Ky.  Law.  Rep.  1048 ;  Jolly  v.  Miller. 
124  Ky.  100,  98  S.  W.  826,  30  Ky.  Law.  Rep. 
341),  yet  to  entiUe  one  to  recover  In  an 
action  like  this,  It  Is  neceesaiy  for  him  to 
show  affirmatively  that  his  action  Is  based 
on  a  return  of  no  property  found,  made  on 
a  valid  execution;  that  Is,  an  execution  is- 
sued before  the  Judgment  was  barred  by  the 
statute  of  limitations.  The  Judgment  In 
favor  ot  plaintiff  was  rendered  In  1894,  and 
an  execution  thai  issued.  The  execution  on 
which  the  suit  Is  predicated  was  issued  In 
1911.  In  order  to  maintain  his  action,  thwe- 
fore.  It  was  necessary  for  plaintiff  to  allege^ 
as  he  did  In  his  amended  petition,  that'  an 
execution  Issued  in  the  year  1900,  and  to 
establish  this  fact  by  competent  proof. 

[3,  4]  Plaintiff's  attorney  testifies  that  he 
went  to  the  office  of  the  police  Judge  of 
Lebanon  in  the  year  1900,  and  had  an  execu- 
tion issued  on  the  Judgment  In  favor  of  plain- 
tiff against  defendant  His  recollection  ot 
the  matter  Is  not  very  certain,  but  It  Is  at- 
tempted to  corrotwrate  It  by  a  menorandum 
which  he  claims  to  have  made  In  a  memo  ran- 
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dum  book  belongbig  to  plaintiff  to  the  fol- 
lowing effect:  "Execution  Issued  from  Leban- 
on police  court  Mar,  1, 1000,  and  delivered  to 
c(berlff  &  by  him  returned  no  property  found. 
Charles  Graves  matter."  Plaintiff  knew 
nothing  of  this  memorandum  until  his  at- 
tention was  called  to  it  by  his  attorney.  No 
record  of  the  issuance  of  the  execution  is  to 
be  found  in  the  police  court  The  Judge  then 
in  office  testified  that  no  record  book  was 
kept,  and,  while  he  had  a  faint  remembrance 
of  plaintiff  and  bis  attorney  coming  to  the 
office,  he  could  not  recall  the  date.  The  ex- 
ecution Itself  was  not  produced.  Nor  did 
the  sheriff  to  whom  it  was  delivered  testify. 
In  the  absence  of  any  record  evidence  tend- 
ing to  show  that  an  execution  Issued,  the 
Issuance  of  an  execution  can  only  be  shown 
by  clear  and  convincing  evidence.  We  agree 
with  the  chancellor  that  the  proof  in  this 
case  falls  to  come  up  to  the  required  stand- 
ard. The  evidence  being  insufficient  to  show 
that  the  execution  did  issue  In  the  year 
1900,  it  follows  that  the  judgment  on  this 
phase  of  the  case  was  proper. 

[6]  The  action  of  the  trial  court  In  strik- 
ing out  that  part  of  the  petition  with  refer- 
ence to  the  judgment  In  favor  of  William  E. 
Russell  was  proper.  Plaintiff  merely  alleged 
that  he  was  the  owner  of  the  Judgment  by 
transfer.  This  was  a  mere  legal  conclusion. 
It  was  necessary  for  him  to  all^e  facts 
showing  that  the  transfer  or  assignment  of 
the  Judgm^t  was  made  by  one  having  au- 
thority to  make  the  assignmoit 

Judgment  affirmed. 


CITT  OF  VERSAILLES  t.  KENTUCKY 
HIGHLAND  R.  CO. 

(Court  of  Appeals  of  Kentucky.   March  21, 
1013.) 

1.  Raiiaoads  <8  223*)— IlBQni.ATioN— Police 
PowiiB  OF  MuNiciPALrrr. 

Under  Ky.  St.  8  3490,  Bubsec.  33,  grontlne 
to  cities  of  the  fourth  clasfl  power  to  do  all 
thinga  properly  belonging  to  the  police  power 
of  incorporated  cities,  the  regulation  of  the  op- 
eration of  railroads  m  the  corporate  limits  of 
a  city  of  the  foartb  class  is  a  matter  as  to 
which  its  council  may  legislate. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  IS  725-729:  Dec  Dig.  8  223.»] 

2.  Municipal  Cobfobations  (8  68*)— Judi- 
cial   SnPIBVISIOK  —  OEASOItABLINESS  OF 

Obdinarces. 

Courts  are  reluctant  to  declare  a  municipal 
ordinance  r^adng  to  a  subject  upon  which  the 
council  has  statutory  authority  to  legislate  in- 
valid on  the  grouad  that  it  Is  unreasonable,  ar- 
bitrary, or  oppressive,  but  they  will  do  so  if  it 
Is  patent  that  such  will  be  the  effect  of  Its  op- 
eration. 

lEd.  Note. — For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  88  155^  1378r  1379; 
Dec  Dig.  8  63.*1 

8,  Railboads  (8  237*)— Opebatxon— Reoula- 
uos— Reasonableness  of  Ordihanck. 
Ky.  St.  8  3490,  sabsec  6,  confers  upon  the 
council  of  a  dty  of  the  fourth  class  power  to 
make  all  regulationa  necessary  to  secure  the 


general  health,  subsection  7  empowers  it  to 
define  and  remove  nuisances,  subsection  25 
gives  it  authority  to  grant  railroad  rights  of 
way  over  its  public  streets  on  proper  conditions 
as  to  speed,  signalSj  gates,  etc,  and  subsection 
B3  gives  it  legislative  power  as  to  all  things 
properly  belonging  to  the  police  powers  of  in- 
corporated cities.  An  ordinance  of  defendant 
city  provided  that  all  railroads  within  its  lim- 
its should  cover  any  cuts  20  feet  or  more  la 
depth,  and,-  if  within  500  feet  of  any  dwelling, 
etc.,  with  solid,  substantial  arches,  sufficient  to 
prevent  the  emission  of  smoke,  sparks,  etc, 
and  that  at  the  approaches  to  such  arches  the 
side  of  any  open  cut,  if  10  feet  or  more  In 
beU^t,  should  be  securely  walled  for  a  height 
of  at  least  3  feet  above  the  track,  and  that 
other  open  cuts  exceeding  5  feet  in  depth 
should  be  securely  fenced,  on  penalty  of  a  fine. 
Held,  that  as  the  ordinance  would  in  no  way 
conserve  the  public  health,  morals,  or  safety* 
but  aimed  to  control  the  manner  of  the  con- 
struction of  plaintiffs  railroad  on  its  own  prop- 
erty, at  an  admitted  cost  of  (47,000.  it  was  nn- 
reasonable,  arbitrary,  and  oppressive,  and 
hence  not  a  valid  exercise  of  the  police  power. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Dec  Dig.  I  237.*] 

Appeal  from  Circuit  Court,  Woodford 
County. 

Injunction  by  the  Kentucky  Highland  Rail- 
road Company  against  the  City  of  Versailles. 
Judgment  for  plalntUC,  and  defendant  ap- 
peals. Affirmed. 

Harry  M  Scboberth,  of  VenaUles^  and 
Samuel  H.  TnisoD,  of  tiexingttHi,  for  appel- 
lant Wallace  &  j^arrlss,  of  Veroailles,  and 
Benjamin  D.  Warfl^d,  of  LoaiaTUle.  for  ap- 
pellee. 


SETTLE,  J.  This  action  was  instituted  by 
appellee  and  an  injunction  obtained  by  it  to 
prevent  the  enforcement  by  appellant  of  an 
alleged  void  ordinance,  passed  by  Its  board  of 
council  and  to  prevent  prosecutions  threaten- 
ed against  appellee  for  failing  to  comply  with 
its  provisions.  The  ordinance  In  question 
reads  as  follows: 

"Be  it  ordained,  by  the  board  of  council  of 
the  city  of  Versailles: 

"Section  1.  That  any  and  all  persons,  com- 
panies or  corporations  owning,  i>os8esslng,  op- 
erating or  having  charge  or  control  of  a  rail- 
road passing  into  or  through  any  portion  of 
the  city  of  Versailles  or  engaged  in  locat- 
ing, constructing  or  operating  any  proposed 
line  of  railroad  or  any  part  thereof,  within 
or  through  the  corporate  limits  of  said  dty, 
shall  be  and  they  are  hereby  required  to  cov- 
er any  cuts  or  excavations  through  which 
such  railroad,  or  some  part  of  it  may  pass 
Inside  said  corporate  limits  with  a  solid, 
substantial  arch  of  stone,  concrete  or  other 
durable  material  of  sufficient  thiclmess  and 
strength  to  furnish  a  safe  and  secure  cover- 
ing and  to  prevent  the  emission  of  smoke, 
soot,  cinders,  sparks  and  noxioiu  vapors 
through  such  covering;  provided,  that  the 
aforesaid  requirements  shall  not  ap[dy  to 
any  excavation  or  cut  through  whicb  any 
railroad  may  pass  inside  the  corporate  Um- 
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its  of  said  city,  unless  sucb  cut  or  excaratlon 
shall  be  twenty  feet  or  more  in  d^th,  meas- 
uring from  the  level  of  the  natural  surface 
of  the  adjacent  ground  to  the  top  of  the  rails, 
when  laid  at  the  established  grade  of  such 
railroad ;  and,  further,  unless  such  cut  or  ex- 
cavation shall  be  located  within  five  hundred 
feet  of  any  dwelling,  church,  store,  ware-, 
house,  public  building  or  ottier  glmUar  stnic- 
ture. 

"Sec.  2.  Be  it  farther  ordained  that  at  the 
approaches  to  any  such  arch  or  covering  as 
ie  mentioned  In  section  1,  of  this  ordinance, 
and  for  a  reasonable  distance,  not  exceeding 
one  hundred  feet  from  the  face  of  such  arch 
or  covering,  the  side  of  any  such  open  cut, 
wherever  ten  feet  or  more  in  height,  shall 
be  securely  walled  with  substantial  masonry 
for  a  height  of  at  least  three  feet  from  the 
grade  of  the  track  of  any  such  railroad. 

"Sec  8.  Be  It  further  ordained,  that  any 
open  cut  or  excavations  through  which  any 
railroad  now  existing  or  hereafter  construct- 
ed within  the  corporate  limits  of  the  dty 
of  Versailles  may  pass,  If  such  cuts  exceed 
five  feet  in  depth  shall  be  securely  Inclosed 
with  teadng,  barriers  or  other  suitable  safe 
guards  at  least  flve  feet  In  height,  erected  at 
the  top  of  ttae  aides  of  any  mn±  railroad  cut 
or  excavation- 

"Se&  4.  Be  it  further  ordatned  that  an^* 
son,  company  or  corporation  owning,  pos- 
sessing, controlling,  projecting,  constructing 
or  operating  a  railroad  or  a  proposed  rail- 
road into  or  through  any  portion  of  the  dty 
of  VersaUles  or  engaged  In  any  work  connect- 
ed therewith,  who  shall  violate  any  of  the 
provisions  of  the  foregtring  sections  of  this 
ordlnanoe  or  any  <tf  them  shall,  for  each  of- 
fense, be  fined  not  leas  than  twenty-flve  dol- 
lars nor  more  than  one  hundred  dollars,  and 
each  day  durli^  whldi  any  requiremoit  here- 
of Is  not  ob^ed  or  provision  hereof  Is  not 
oomiAled  with,  shall  be  deemed  ai^  shall 
Gonstitnte  a  separate  ofCense." 

Appellant  filed  a  demurrer  to  the  petition 
whldi  the  drcult  court  orermled.  Aroellant 
elected  to  stand  lywn  the  demurrer,  and  the 
eoart  thereupon  ottered  Judgment  in  con- 
formity to  the  l»ayer  of  the  petition.  From 
that  Judgment  this  appeal  is  prosecuted. 
The  drcnit  court  seemed  to  be  of  the  opin- 
ion that  appellant's  dty  coondl  were  without 
pow«  to  pass  the  ordinance  and  that  same 
is  nnreasonable,  discriminatory,  and  oppres- 
sive, and  therefore  unconstitutional. 

CI]  A^^lant  is  a  dty  of  the  fourth  class, 
■nd  to  ascertain  the  powers  of  its  counsel  we 
must  look  to  the  provisions  of  the  Kentucky 
Statutes,  applicable  to  cities  of  its  class. 
Subsection  6,  |  3400,  confos  npon  the  board 
of  conncU  power  to  make  all  regulations  nec- 
essary to  secure  the  general  health  of  the  In- 
habitants of  the  dty.  Subsection  7  gives  It 
the  power  to  prevent  and  remove  nuisances, 
and  define  and  declare,  by  ordinance,  what 
shall  be  a  nuisance  within  the  limits  of  the 


city.  Subsection  25  provides:  "The  board  of 
council  may  grant  the  right  of  way  over  the 
public  streets  or  public  grounds  of  the  city 
to  any  railroad  company  or  street  railroad 
company,  on  such  conditions  as  to  them  may 
seem  proper,  and  shall  have  a  supervising 
control  over  the  use  of  same,  and  shall  regu- 
late the  speed  of  cars  and  signals  and  fare 
on  street  cars;  and  under  like  condition  and 
supervision  may  grant  the  right  of  way  that 
may  be  necessary  to  gas  companies,  water 
companies,  electric  light  companies,  tele- 
phone companies,  or  any  like  companies; 
and  may  compel  any  railroad  company  to 
erect  and  maintain  gates  at  any  or  all  street 
crossings,  and  to  prevoit  railways  from 
blocking  or  obstructing  the  streets  or  public 
ways  of  the  dty,  and  to  fix  penalties  for  the 
violation  of  these  provisions;  provided,  that 
nothing  herein  shall  be  construed  to  prevent 
any  property  owner,  whose  property  may 
abut  on  a  street  on  which  a  railway  may  be 
graiUed  a  right  of  way  from  recovering  from 
such  railway  any  damage  that  may  be  done 
to  said  property  by  the  occupation  or  use  of 
said  street  by  sucb  railroad."  Subsection  33 
provides:  "Said  dty  council  shall  have  legis- 
lative power  to  make  by-^ws  and  ordinances 
for  the  carrying  Into  efTect  of  all  the  powers 
herein  granted  for  the  government  of  the 
dty,  and  to  do  all  things  pn^rly  belongii^ 

to  the  police  powers  of  incorporated  cities. 
•   *   • " 

It  Is  manifest  from  the  language  of  the 
ordinance  under  consideration  that  the  coun- 
cil in  passing  It  did  not  have  in  view  the  pro- 
tection of  the  health  of  the  Inhabitants  of 
the  dty,  or  any  purpose  of  declaring  to  be  a 
nuisance  such  railroad  cuts  as  are  moitloned 
therein;  nor  are  their  provisions  a|)pllcable 
to  a  railroad  occupying  a  street  or  public 
ground  of  the  dty.  So,  If  the  ordinance  has 
any  legal  force  whatever,  it  must  be  because 
It  was  psssed  by  the  dty  coumdl  In  the  exer- 
cise of  Its  police  power,  as  contemplated  by 
subsection  33  of  sectl<m  8400,  aupra. 

We  may  omcede  that  the  subject  with 
which  the  ordinance  deals,  1.  e.,  ragulatlon 
of  the  operation  of  railroads  tai  the  corporate 
limlta  of  the  dty.  Is  within  the  p<dice  power, 
and  therefore  one  with  reflect  to  which  Its 
coundl  may  legislate.  But  the  question  re- 
mains: Does  the  ordlnanoe,  as  exiwessed, 
manifest  a  reas«iaUe  exercise  of  the  police 
power? 

[2]  It  may  be  ronarked  that  courts  are  re- 
luctant to  declare  a  munidpal  ordinance,  re- 
lating to  a  subject  upon  which  the  munidpal 
coundl  has  statutory  authority  to  legislate, 
Invalid  on  the  ground  that  It  is  unreasonable, 
arbitrary,  or  oppressive^  Sllva  v.  City  of 
Newport.  150  Ky.  781. 100  S.  W.  1024 ;  South 
Gov.  Ry.  Oo.  V,  Berry,  03  Ky.  43,  18  8.  W. 
1026,  13  Ky.  Law  Rep.  043,  16  L.  R.  A.  604, 
40  Am.  St  Rep.  161;  0.  &  O.  Ry.  Oo.  v.  City 
of  Maysville,  69  S.  W.  728,  24  Ky.  Law  Rep. 
SIS;  U  ft  N.  B.  B.  Co.  V.  City  of  LouIsvUle, 
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141  Ej.  131,  132  S.  W.  184;  SUte  T.  aarke, 
54  Bfo.  17,  14  Am.  Bep.  471;  Crowley  v. 
Chrlstensen,  187  U.  S.  86,  11  Sup.  Ot  13,  34 
U  EkL  820;  Ex  parte  Hayes.  98  CaL  65S, 
33  Pac  337.  20  L.  R.  A.  701 ;  Ctommonwealth 
r.  Relnecke  C.  M.  Co.,  U7  Ky.  885,  70  8.  W. 
287,  25  Ky.  Law  Bep.  2027;  L.  &  N.  B.  B.  Co. 
T.  Kentacfcy,  161  U.  &  677,  16  Sup.  Ct  714, 
40  li.  Ed.  849.  But  tbey  wUl  do  so.  If  it  is 
patent  that  such  will  be  the  effect  of  patting 
the  ordinance  into  operation.  The  following 
excerpt  from  the  opinion  In  Town  of  La- 
grange T.  Orerstreet,  141  Ky.  43,  132  8.  W. 
169.  31  Lu  B.  A.  (N.  S.)  951,  wUl  IHtistrate 
onr  meaning:  "It  will  be  obserred  that  the 
statute  Testa  large  powers  In  the  board  of 
trustees,  gtvlng  them  iride  discretion  In  the 
enactmoit  of  ordinances  controlling  and  reg- 
ulating the  affairs  of  the  town  as  well  as 
the  condition  and  Improvement  ot  its  lUde- 
walks,  streets,  and  highways.  But,  eztoislTe 
as  th^  auttiority  Is,  there  Is  the  limitation 
and  'Teatralnt  upon  its  exercise  imposed  l>y 
w^-establlabed  prin^les  <rf  law,  that  It 
must  not  be  used  In  an  unreasonably  arU- 
trarTi  capricious,  or  QppressiTe  manner,  or 
to  gratify  malice  or  lU  wllL  If  it  is,  the 
court  ^11  protect  the  citizen  or  class  of  cit- 
izens affected  by  this  unantlioriBed  assump* 
tlon  of  power,  and  prevent  by  its  process  the 
municipal  boards  from  acting  without  the 
scope  of  their  authority,  or  wltMa  the  scope, 
but  in  violation  of,  the  principle  noted."  In 
Boyd  V.  Board  of  Council  of  City  of  Frank- 
fort,  117  Ky.  199,  77  S.  W.  669,  2S  Ky.  Law 
Bep.  1311,  111  Am.  St  Bep.  240,  we  held  that 
a  dty  coundl  could  not  by  ordinance  declare 
a  thing  to  be  a  public  nuisance  which  Is  not, 
In  fact,  a  nuisance,  and  that  8U<A  an  ordi- 
nance^ being  an  attempted  exerdse  of  arbi- 
trary power  on  the  part  of  the  council,  was 
invalid  and  unenforceable. 

[3]  It  wUl  be  observed  that  this  ordinance 
Is  not  intended  to  affect  the  manner  of  the 
construction  of  appellee's  railroad  where  It 
runs  along  or  crosses  the  public  streets  of 
the  mnnlcipality,  or  upon  public  ground  be- 
longing to  the  munldpallty,  as  provided  by 
subsection  25,  i  3490,  Kentucky  Statutes,  but 
is  aimed  at  control  of  the  manner  of  the 
construction  of  appellee's  railroad  on  its  own 
property,  a  thing  which  neither  the  Constitu- 
tion nor  any  statute  of  the  state  gives  it  au- 
thority to  do. 

Although  such  parts  of  appellee's  railroad 
as  are  affected  by  the  ordinance  are  situated 
upon  its  own  ground  or  properly  acquired 
right  of  way,  as  such  right  of  way  is  within 
the  corporate  limits  of  the  dty,  we  think 
the  dty  council  would  have  the  power  to 
pass  an  ordinance  requiring  it  to  construct 
railings  at  the  sides  of  Its  cuts,  contiguous 
to  streets  or  open  ways  of  the  dty,  if  deemed 
reasonably  necessary  for  the  safely  of  its  in- 
habitants or  atsxdi  owned  by  them.  But  the 
arbitrary   control,   which   appellantfa  dty 


council  Is  attempting,  by  the  ordinance  In 
question,  to  assert  over  appellee's  railroad, 
is,  we  think,  an  unreasonable  interference 
with  and  regulation  of  Its  business.  The 
arching  and  walling  of  appellee's  roadbed, 
demanded  by  the  ordinance,  is  from  any 
point  of  view  an  unwarranted  exerdse  of  the 
police  power,  and  its  requirement  as  to  rail- 
ing la  without  regard  to  whether  the  parts 
of  the  road  to  be  affected  lie  «mtlguoua  to 
a  street,  alley,  or  ap&a  way.  and  without  a 
showing  as  to  any  necessity  for  the  work  re- 
quired ;  and  it  Is  alleged  in  the  petition  and 
admitted  by  the  demurrer  that  compliance 
with  the  provisions  of  the  ordinance  would 
cost  appeltee  ^7,000.  We  are  unable  to  see 
that  the  oiforcemcmt  of  this  ordinance  would, 
in  any  way,  conserve  the  puUie  health,  pub- 
lic moraU^  or  public  safety.  On  the  other 
hand,  we  can  readily  see  bow  compliance 
therewiUt  on  the  part  of  appellee  would  en- 
tail upon  It  wormous  ei^iense  and  unreason- 
ably embarrass  its.  business. 

Our  attratlon  has  been  called  .to  no  dty 
in  this  staty  (tf  appellant's  size  or  la^r 
growth,  titiat  requires  of  a  railroad,  wlOiln  its 
corporate  limits,  the  arching  or  fencing  of  Its 
cuts  or  tracks.  As,  In  our  (qiinlon.  the  ordi- 
nance is  unreasonable,  arbitrary,  and  on>res- 
sive  in  Its  provisions,  we  cannot  declare  It 
a  valid  enrdse  of  the  police  power. 

Jndgmmt  affirmed. 


HATLEB  V.  HATI^EB  et  al. 

(Court  of  Appeals  of  Kentucky.    March  21, 
1913.) 

Taxation  (i  789*)— Tax  Deed  — Colob  of 

TlXLB. 

Ky.  St  I  4159,  authorizes  the  sherilF,  in 
the  name  of  the  commonwealth,  where  the  au- 
ditor of  public  accounts  is  not  directed  to 
make  deeds  of  conveyance  as  provided  in  sec- 
tion 4154,  to  convey  to  the  purchaser  the  prop- 
erty described  in  the  certificate  of  purchase ; 
and  section  4030  provides  that  in  all  suits  in- 
volving the  title  to  lands  held  under  a  deed  ex- 
ecuted by  the  sheriff  in  pursuance  of  a  sale 
for  taxes  the  deed  shall  be  prima  fade  evidence 
of  the  regularity  of  the  sale  and  of  all  prior 
proceedings  and  title  in  the  person  to  wbom 
the  deed  has  been  executed.  Held,  that  a  deed 
by  a  sheriff  to  one  was  not  a  purchaser 
at  a  tax  sale  nor  the  purchaser's  grantee  or 
assignee  is  not  one  executed  in  pursuance  of 
a  sue  for  taxes,  and  is  therefore  not  prima 
facie  evidence  of  title  In  the  grantee. 

[Bd.  Note.— For  other  cases,  see  Taxation, 
Gent  Dig.  H  1566-1S68:  Dee.  Dig.  |  789.*] 

Appeal  ^m  Circuit  Court  Allen  County. 

Action  by  PienKin  Hatler  and  others 
against  J.  W.  Hatler.  Judgment  fiDr  plain- 
tiffs, and  defendant  appeals.  Beversed  and 
cause  remanded,  with  directions  to  enter 
Judgment 

Qoad  ft  Oliver,  of  ScottsviUe.  for  appel- 
lant J.  H.  OUliam,  of  ScottsviUe,  and  D. 
W.  Wright  of  Bowling  Oram,  tor  appellees; 
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CLAY,  GL  Enoch  Hatler  waa  the  owner 
of  60  acres  of  land  in  AUen  ooonty,  Ky.  He 
died  about  the  year  1902.  He  left  Burvirlng 
him  several  children  and  grand  children.  At 
the  time  of  the  Institution  of  thia  salt  his 
n-lfe  was  dead.  His  son,  Pierson  Hatler,  and 
others,  who  were  his  children  and  grand- 
children, brought  this  action  against  Alex. 
Hatler.  Becky  Hatler.  and  John,  William  Hat- 
ler to  sell  the  farm  on  the  ground  of  in- 
dlTisibillty.  J.  W.  Hatler  filed  an  answer, 
counterclaim,  and  cross-petition,  denying  the 
title  of  the  plalntlfTs,  and  asserting  title  in 
himself  by  virtue  of  a  tax  deed  made  by  the 
sheriff  of  Allen  count?  to  his  father,  Alex. 
Hatler.  and  by  virtue  of  a  deed  made  to 
lilm  by  his  father  and  mother  in  considera- 
tion of  his  supporting  his  father  and  mother. 
He  also  asked  a  lien  for  the  improvementa 
which  he  had  made  on  the  land,  amounting 
to  $600.  On  final  hearing  the  chancellor  ad- 
judged the  plaintiffs  to  be  the  owners  of 
tile  land  in  controversy,  and  ordered  the 
land  to  be  sold.  J.  W.  Hatler  was  adjudged 
a  lien  on  the  land  in  the  sum  of  $150  for 
improvements,  less  the  reasonable  rental  of 
the  land  daring  the  time  it  was  occupied  by 
him.  From  that  judgment,  J.  W.  Hatler  ap- 
peaU. 

It  appears  from  the  record  that  Enoch 
Hatter  failed  to  pay  certain  taxes,  amount- 
ing to  $14.50,  due  Allen  county  for  the  year 
1800.  J.  G.  Wygal,  collector  of  Allen  county, 
sold  the  farm  In  controversy  on  August  10, 
1891.  S.  S.  Wygal,  who  was  the  bighest 
bidder,  became  the  purchaser  at  the  price 
of  $14.00.  On  April  27,  1911,  J.  N.  Flowers, 
who  was  then  sberlff  of  Allen  county  exe- 
cuted, acknowledged,  and  delivered  to  Alex. 
Hatler  a  deed  to  the  land  In  controversy.  The 
deed  recites  the  foregoing  facts,  and  the 
fact  that  the  land  was  not  redeemed,  either 
by  Enoch  Hatler  or  Alex.  Hatler,  hie  legal 
representative,  after  five  years  from  date 
of  sale.  The  deed  further  recites  the  pay- 
ment of  the  purchase  money  by  Alex.  Hatler, 
t>Qt  Is  silent  as  to  the  time  when  the  money 
was  paid.  On  April  29,  1911,  Alexander  A 
Hatler  and  his  wife  signed,  acknowledged, 
and  delivered  to  J.  W.  Hatler  a  deed  to  the 
property  in  question.  The  consideration  of 
this  conveyance  was  the  comfortable  main- 
tenance and  support  of  Alex.  Hatler  and  his 
wife,  and  the  burial  expenses  of  both  at  their 
death.  The  taxes  on  the  property  In  question 
accruing  after  the  year  1890  appear  to  have 
been  paid  by  Enoch  Hatler  until  he  died. 
After  that  time  they  were  paid  by  Alex.  Hat- 
ler. There  was  some  proof  to  the  effect  that 
the  improvements  put  on  the  land  by  J.  W. 
Hatler  were  worth  five  or  six  bnndred  dol- 
lars. 

For  d^endant,  J.  W.  Hatler.  it  Is  contend- 
ed tbal^  aa  tb«  aherlirB  deed  to  his  father 


made  out  a  prima  fade  case  of  title  in  him, 
and  as  there  was  no  showing  of  any  fatal 
irregularity  in  the  tax  proceedings,  the  deed 
from  bis  father  to  him  was  sufficient  to  vest 
title  in  defendant;  and  that  the  court  there- 
fore erred  In  holding  that  defendant  was 
without  title.  Under  section  4159,  Kentucky 
Statutes,  the  sheriff  Is  authorized.  In  the 
name  of  the  commonwealth,  where  the  au- 
ditor of  public  accounts  is  not  directed  to 
make  deeds  of  conveyance  as  provided  in 
section  4154,  to  convey  to  the  purchaser  the 
property  described  in  the  certificate  of  pur- 
chase. Section  4030,  Kentucky  Statutes,  Is 
as  follows:  "In  all  suits  and  controversies 
involving  the  title  to  lands  claimed  or  bel<* 
under  a  deed  executed  by  the  sheriff  in  pur 
suance  of  a  sale  for  taxes,  the  deed  shall 
be  prima  facie  evidence  of  the  regularity  of 
the  sale,  and  of  all  prior  proceedings,  and 
title  in  the  person  to  whom  the  deed  has 
been  executed." 

The  sheriff's  deed  in  question  shows  that 
S.  S.  Wygal  became  the  purchaser.  The 
deed  was  not  made  to  the  purchaser,  or  to 
the  purchaser's  grantee  or  assignee.  The 
deed  purports  to  be  made  to  Alex.  Hatler, 
not  In  consideration  of  his  purchase  at  the 
tax  sale,  or  In  consideration  of  the  fact  that 
he  was,  the  grantee  or  assignee  of  the  pur- 
chaser at  the  tax  sale.  It  purports  to  have 
been  made  in  consideration  of  the  payment 
of  the  taxes  by  Alex.  Hatler.  The  deed  Is 
not,  therefore,  a  deed  executed  by  the  sher- 
iff "In  pursuance  of  a  sale  for  taxes."  It  is 
a  deed  to  an  entire  stranger  to  the  tax  sale; 
and  that  being  true  it  is  not  prima  facie  evi- 
dence of  title  in  Alex.  Hatler,  to  whom  the 
deed  was  executed.  In  fact,  the  deed  con- 
veyed DO  title  to  him  whatever. 

A  careful  examination  of  the  evidence 
leads  to  the  conclusion  that  the  improvements 
placed  upon  the  land  in  question  enhanced 
its  vendible  value  to  a  greater  extent  than 
that  fixed  by  the  Judgment  After  charging 
defendant  with  the  reasonable  rental  value 
of  the  land  during  the  time  that  he  occupied 
it,  we  conclude  that  he  ia  entitled  to  a  lien 
for  improvements  In  the  sum  of  $150,  over 
and  above  the  rents  due  by  him. 

The  judgment  is  also  erroneous  because 
It  adjudges  plaintiffs  to  be  the  owners  of 
the  land.  J.  W.  Hatler's  father  was  one  of 
the  sons  of  Enoch  Hatler.  His  interest  in 
the  land  passed  to  the  defendant,  J.  W.  Hat- 
ler, either  as  an  heir,  or  by  virtue  of  the 
deed  which  he  and  bis  wife  executed  to  tbe 
defendant.  It  follows,  therefore,  that  de- 
fendant has  an  interest  in  the  land  in  addi- 
tion to  his  dalm  for  ImproTements,  amount- 
ing to  $150. 

Judgment  reversed  and  cause  remanded, 
with  directions  to  enter  judgment  In  con- 
formltr  to  thta  opinloD. 
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ADAMS  T.  LOmSTILU!  ft  N.  B.  Ca 

(Court  of  Appeal!  of  Kentoeky.  Blarch  20, 
1013.) 

Pabknt  and  Child  (8  7*)— Loss  or  Sebtiobb 
— KiOHi  or  Action— Death  or  Father. 
Where,  at  the  time  a  miDor  ia  injured,  Mb 
father  la  alive,  a  right  of  action  for  lose  of 
services  vests  In  the  father;  but  if  be  neglects 
to  bring  the  action  no  right  of  action  vests  in 
the  mother  on  the  death  of  the  father  during 
the  child's  minority. 

[Ed.  Note.— For  other  cases,  see  Parent  and 
ChUd,  Cent  Dig.  SS  80,  81,  86-99;  Dec  Dig. 
I  7.*] 

Appeal  from  Circuit  Court,  rieming  County. 

Action  by  Kva  Adams  against  the  Douls- 
vllle  &  Nashville  Railroad  Company.  A  de- 
murrer to  the  petition  was  sustained,  and, 
plaintiff  declining  to  plead  further,  the  peti- 
tion was  dismissed,  and  plaintUf  appeals. 
Afflnned. 

See,  also,  148  Ky.  613, 147  S.  W.  384. 

C.  B.  Morford  and  B.  S.  Grannlai  botb  of 
FlemlD«8btir^  for  aiqiiellant  O.  B.  Brlgbt, 
of  Flemlngsbnrg,  and  Benjamlii  D.  Warfield, 
of  LoulavlUe,  for  appellee. 

HOBSON,  0.  J.  Bra  Adams  brought  this 
salt  against  the  LontsvlUe  &  Nashville  Bali- 
road  Company,  alleging  in  her  petition  that 
her  infant  son,  B.  V.  Adams,  was  Injured  by 
the  negligence  of  the  defendant's  serranta 
on  April  25, 1910,  and  again  on  December  17, 
1910,  whereby  she  had  lost  his  services; 
that  her  husband,  OlUe  Adams,  was  living  at 
the  ttme  her  son  was  injured ;  and  that  be 
died  on  February  7,  1911.  She  Bought  no 
recovery  for  the  injury  which  occurred  on 
December  17,  1910,  or  for  the  time  elapsing 
from  April  25,  1910,  to  February  7,  1911, 
date  of  the  death  of  her  husband.  The  de> 
fendant  demurred  to  the  petition,  Its  demur- 
rer was  sustained,  and,  the  plaintiff  declin- 
ing to  plead  further,  the  petition  was  dis- 
missed. 

We  have  heretofore  sustained  a  recovery 
by  the  son  for  his  Injuries.  L.  &  N.  B.  B.  Co. 
V.  Adams,  148  Ky.  618,  147  S.  W.  384.  The 
question  presented  now  for  determination  is: 
May  the  mother  maintain  an  action  to  re- 
cover for  the  loss  of  services  of  the  son  after 
the  death  of  the  fiither,  the  injury  having 
occurred  on  April  25,  1910,  and  the  tether 
having  died  on  February  7,  1911?  The  son 
was  born  in  the  year  1882,  and  will  not  be 
of  age  until  1013.  The  precise  question  was 
before  the  Supreme  Court  of  Georgia  in  King 
V.  Southern  K,  R.  Co.,  126  Qa.  794,  55  S.  E. 
966,  8  L.  R.  A.  (N.  S.)  541.  Refusing  a  re- 
covery, the  court  said:  "If  a  right  of  action 
accrues  at  all  on  account  of  a  personal  in- 
Jury,  It  arises  Immediately  upon  the  occur- 
rence thereof.  The  damages  may  continue 
for  years,  or  be  permanent  In  character;  but 
the  right  to  sue  arises  at  once.  This  being 
so,  and  the  father  being  in  life  at  the  time  of 
the  Injury  to  his  minor  daughter,  the  right 


of  action  on  account  of  the  loss  to  him 
during  her  minority  vested  in  Urn.** 

Furthw  on  in  thfl  tqdnlon  the  court,  ra- 
ferrlng  to  a  statute  under  which  the  mother 
has  the  custo^  of  the  children  after  the  te- 
ther's death,  also  said:  "She  takes  tibe  cuft> 
tody  of  the  child,  however,  as  she  finds  it  at 
the  death  of  the  tether;  and  this  statute 
gives  no  light  ot  action  on  account  of  a  prior 
personal  bijnry  to  the  child.  It  may  seem  to 
be  somewhat  ot  a  hardship  tliat  an  Injured 
child  may  be  left  wltb  the  mother,  upon  th« 
death  of  the  father,  and  that  she  cannot  sae 
for  the  previous  Injury  to  it,  and  the  short- 
ness of  the  time  during  wbldi  the  tether 
lived  may  make  tbla  view  more  atrlking; 
but  we  cannot  change  the  law  on  account  of 
sympathy.** 

The  same  question  was  before  the  Supreme 
Court  of  Pennsylvania  in  Kelly  t.  Pittsburg, 
etc.,  Traction  Company,  204  Pa.  ^3,  64  AtL 
482.  In  that  case^  reftudng  a  recovery,  the 
court  said:  boy  was  not  killed,  but 

simply  injured ;  and  in  suefa  a  case  the  cause 
of  action  Is  in  the  tether  alone,  as  we  have 
held,  for  reasons  which  need  not  be  repeated 
here,  in  Falrmount  ft  Arch  Street  Passenger 
Railway  Company  r,  Stutler,  64  Pa.  876 
Am.  Dec.  714],  and  in  Pennsylvania  Ballroad 
Od.  v.  Bantom,  64  Pa.  406.  This  cause  of  ac- 
tion was  not  split  by  the  death  of  the  tether ; 
and  until  the  Legislature  gives  the  mother 
the  right  to  sue  In  a  case  of  injury  to  a 
minor  child,  caused  by  the  negligence  of  an- 
other and  not  residting  In  death,  we  cannot 
give  it  to  her." 

The  former  opinions  referred  to  ful^  sus- 
tain tiie  stetement  of  the  court  They  rest 
upon  the  ground  that  at  common  law  the  fa- 
ther might  malntein  an  action  to  recover  for 
hte  loss  of  services  by  reason  of  tiie  Injury  of 
his  infant  child;  and  that  this  right  of  ac- 
tion, accruing  to  him  when  the  injury  occurs, 
is  single. 

The  same  conclusion  was  reached  tai  Ger- 
aghty  V.  New,  7  Misc.  Rep.  80,  27  N.  T.  SnppL 
403.  In  that  case  the  court  said:  "The  right 
of  a  parent  to  recover  for  Injuries  to  a  child 
is  in  an  action  for  loss  of  sendees;  and  is 
based,  therefore,  upon  the  supposed  relation 
of  master  and  servant,  and  not  upon  the  re- 
lation of  parent  and  child.  Kennedy  v.  Rail- 
road, 35  Hun  [N.  T.l  186.  Such  right  of  ac- 
tion can  only  accrue  to  one  who  stands  In 
the  relation  of  master  to  the  child  when  the 
wrong  Is  inflicted.  A  person  by  whom  the  re- 
lation is  subsequently  assumed,  or  upon  whom 
it  subsequently  devolves,  cannot,  of  course, 
have  such  an  action  for  the  Injury  done,  not 
to  him,  but  to  a  former  master.  As  the  te- 
ther was  living  when  this  child  was  injured, 
he  only  had  the  right  of  action  against  the 
wrongdoer;  for  his  right  alone  was  affected 
by  the  trespass.  The  right  of  the  mother,  a 
widow,  to  recover  for  the  loss  of  services  of 
her  child  does  not  exist,  unless  tiie  child  re- 
sides with  her  and  la  supported  by  ber  at 
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the  time  of  tbe  commbBkm  of  the  wnniK 
which  depnred  her  of  Its  aerrloeB.  At  com- 
mon lav  the  molAia  has  not,  like  the  fiither, 
a  legal  right  to  the  serrlces  of  a  minor  ^Id; 
and  there  Is  consequently  no  ground  for  im- 
plying the  relation  of  master  and  servant 
between  them.*' 

The  right  of  actum  Tested  In  the  father 
when  the  Injury  was  done,  and  he  coold  re- 
cover for  the  entire  injury  In  an  action 
bronght  for  that  pnrposa  If  he  had  brought 
BDcfa  an  action  and  bad  reeovered,  c«talnly 
the  mother  conld  not  have  maintained  a  sec- 
ond action  after  his  death.  Bnt  the  ftict  that 
he  did  not  sue  does  not  vest  tai  the  mother 
a  right  of  action  which  vested  In  blm.  Vf&te 
the  mle  otherwise,  a  succession  of  actions 
ml^t  be  maintained  In  cases  of  this  idiarac- 
ter. 

Judgment  affirmed. 


YOOT  V.  BEAUCHAMF  et  bL 

(Court  of  Appeals  of  Kentucky.  March  30, 
1813.) 

1.  Statutes  (f  28B*)  —  Enaotunt  —  im- 
pKACHUEirr. 

An  earolled  bill,  attested  b;  the  presiding 
officers  of  tbe  two  bouBes  of  the  General  As- 
sembljr,  as  required  hy  law,  cannot  be  impeacb- 
ed  by  tbe  joumala  of  tbese  houses,  but  must 
be  accepted  by  the  courts  as  tbe  bill  adopted 
by  the  Legislature,  and  as  conclusive  of  tbe 
regularity  of  tbe  steps  taken  in  its  passage. 

fEd.  Note.— For  other  caseB,  see  Statutes, 
CPDt.  Dig.  H  17,  27.  884.  386;  Dee.  Dig.  | 
285.«] 

2.  OmCEBS  (I  80*)— QnAUFIOATIOIT— Incou- 
PATI8IUTT  OF  OFFICES  —  COUIITT  GOIUIIS- 
BIOKEB  AND  CoUNTT  JUDGE. 

Tbat  a  person  holds  the  office  of  county 
commissiouer  does  not  disqualify  bim  from  be- 
big  appointed  a  county  judge  pro  tern.,  under 
Acts  1912.  c.  139;  tbe  positions  not  being  in- 
compatiMe,  within  tbe  meaning  of  Const  { 
specifying  what  offices  shall  be  Incompati- 
ble, since  tbe  duties  of  a  commissioner  are 
pprformed  by  tbe  county  judge,  when  no  com- 
miMionpr  is  appointed. 

(Ed.  Note.— For  other  eases,  see  Officers, 
Cent.  Dig.  H  SIMS;  Dec.  Dig.  S  80.«] 

Anneal  from  Circuit  Court,  Jefferson 
County,  Chancery  Branch,  Second  XMvlslon. 

Action  by  Andrew  P.  Vogt  against  Mark  B. 
Beauchamp  and  another.  From  a  Judgment 
sustaining  a  demurrer  to  plalntUTs  petition, 
he  appeals.  Affirmed. 

ildwards,  Ogden  &  Peak  and  Mace  Lleber, 
all  of  LouisTiUe,  for  appellant.  W.  A.  Perry 
and  A.  Scott  BulUtt,  both  of  Lontsrille,  for 
appellees. 

CliAT,  G.  ni  The  principal  question  In- 
volved on  this  appeal  Is  tbe  validity  of  the 
followlDg  act  of  the  General  Assembly,  which 
may  be  found  In  tdiapter  139,  p.  671,  Acts 
1912:  **Whenever  the  county  Judge  shall  be 
absent  or  unable  from  any  cause  to  attend  or 
bold  the  county  court  or  preside  at  any  trial 


or  irrosecutlon,  be  dian  ankoint  and  desig- 
nate Ity  order  entered  in  the  order  book  or 
the  county  court,  a  county  Judge  pro  tem. 
Said  county  Judge  pro  tem.  shall  possess  all 
the  qualifications  required  by  law  of  the 
regular  Judge  -and  the  r^Iar  county  Judge 
diall  be  liable  upon  his  bond  for  the  actions 
of  Bald  ai^nlntee:  Prorided,  however,  that 
wlun  ther  party  to  any  action,  motion,  ap- 
plication, inosecutlon  or  proceeding  pending 
before  the  county  Judge,  shall  file  with  the 
clerk  of  the  county  court  his  affidavit  that 
the  Judge  will  not  afford  him  a  fair  and  Im- 
partial trial,  the  parties,  by  agreement,  may 
elect  a  duly  qualified  person  to  preside  on 
the  trial  or  hear  the  application  or  bold  the 
court  for  the  occasion;  and  If  any  of  the 
parties  to  said  action,  proceeding,  or  prose- 
CttUon  be  or  are  nonresident  defendants,  who 
have  not  entered  their  appearance,  nor  have 
been  summoned,  or  are  Infant  defendants, 
the  attorney  appointed  to  defend  for  such 
nonresident  or  gaardlan  ad  litem  for  such 
infants,  may  agree  with  tbe  other  parties 
to  such  action,  proceeding  or  prosecution 
upon  a  person  having  all  tbe  qualifications 
of  a  county  Judge  to  try  such  action,  proceed- 
ing or  prosecution,  provided  that  If  no  agree- 
ment can  be  reached  then  a  duly  qualified 
person  shall  be  elected  by  the  members  of 
the  bar  present  and  not  interested  in  the 
cause  being  beard." 

The  question  arises  In  the  following  man- 
ner: On  August  7.  1912,  the  Judge  of  tbe 
county  court  of  Jefferson  county,  In  contem- 
plation of  his  absence  from  tbe  county,  ap- 
pointed and  designated  Mark  B.  Beauchamp 
county  Judge  pro  tem.  to  serve  daring  tbe 
absence  of  the  regular  Judge.  Beaucbamp 
assumed  the  duties  of  the  office,  and  the 
clerk  of  the  Jefferson  county  court,  P.  S. 
Ray,  recognizing  Beauchamp  as  Judge,  pro- 
ceeded to  enter  the  orders  made  by  Beau- 
champ on  the  county  court  record. 

Prior  to  tbe  act  of  March  19,  1912,  supra, 
section  1059,  Kentucky  Statutes,  was  as  fol- 
lows: "Whenever  the  county  Judge  shall  be 
absent,  or  unable,  from  any  cause,  to  attend 
or  hold  the  county  court,  or  preside  at  any 
trial  or  prosecution,  or  when  either  party 
to  any  action,  motion,  application,  prosecu- 
tion or  proceeding  pending  before  him,  shall 
file  with  the  clerk  of  the  county  court  his  af- 
fidavit that  the  judge  will  not  afford  blm 
a  fair  and  Impartial  trial,  It  shall  be  tbe 
duty  of  tbe  county  clerk  to  at  once  give  no- 
tice of  the  fact  to  the  justice  of  the  peace  of 
the  county  residing  nearest  to  the  court- 
house, who  shall,  upon  such  notice,  bold  the 
court,  and  a  Justice  who  holds  the  court  shall 
be  invested,  for  that  purpose  with  all  the 
powers  conferred  upon  the  county  Judge, 
and  shall,  for  his  serrices,  be  paid  by  the 
county  a  reasonable  compensation." 

When  Beauchamp,  under  his  appointment 
and  designation  by  the  regular  county  Judge. 
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auamed  the  duties  oH  ttiat  oflke,  Andiew  P. 
Vogt,  being  the  Justice  of  the  peace  raeldlng 
nearest  the  courthouse,  and  claiming  the 
Tight  to  act  as  county  under  section 

1069,  KeatxxiSsy  Statatea,  sniva,  appeared  and 
nndertook  to  assume  and  perform  the  dutlea 
of  county  judge.  The  clwfc  dedlning  to  oiter 
his  ord^,  and  the  Judge  pro  tem.  declining 
to  yield  t^ie  office  to  him,  he  brought  tUs 
action  against  Beauchamp  and  the  cleric  to 
enjoin  Beanchamp  firom  performing  the  du- 
ties of  county  judge,  and  the  deric  ttom 
rec<%nizlng  him  and  entering  his  orders,  and 
to  require  the  clerk  to  recognize  plaintiff  as 
acting  jn^^  and  enter  such  ordoca  as  plain- 
tiff made  In  matters  pending  before  the  coun- 
ty court  A  demurrte  was  sustained  to 
plaintUTs  petlttont  and  he  appeals. 

The  petition,  after  all^^lng  that  Beauchamp 
was  assuming  to  act  under  and  by  virtue  of 
the  act  of  1912,  above  set  forth,  charges  that 
said  act  was  Introduced  Into  the*  Saute  of 
the  commonwealth  of  Kentucky  at  the  1912 
session  of  the  Oeneral  Asseu^ly,  and  passed 
the  Senate  on  the  5th  day  of  March,  1912. 
It  was  then  sent  to  the  House  of  R^)resenta- 
tlves,  and  on  the  12tb  day  of  March,  1912, 
was  dlsa^eed  to  In  the  House  of  B^resen- 
tatlves  by  a  vote  of  48  nays  to  27  ayes.  Not- 
withstanding the  defeat  of  said  act  by  the 
House  of  KepresentatlTes,  the  same  was  en- 
rolled and  signed  by  the  presiding  officers  of 
the  Senate  and  the  House  of  RepresentatlTes, 
and  approved  by  thf  Governor.  It  Is  further 
alleged  that  the  original  bill  was  indorsed  as 
follows:  "1912,  March  5th.  Passed  Senate. 
Attest:  George  H.  Peters,  Chief  Clerk  Sen- 
ate." "1912,  March  12tti.  In  House  of  Bep- 
resentatlves.  Disagreed  to.  Attest:  James 
E.  Stone,  Chief  Clerk,  H.  B." 

The  petition  further  allies  that  said  act 
was  never  adopted  and  passed  by  the  Gen- 
eral Assembly  of  the  commonwealth  of  Ken- 
tucky, as  required  by  the  Constitution  of  this 
state,  and  Is  not  in  force  and  effect  On  this 
account  the  county  Judge  of  Jefferson  county 
bad  no  authority  to  appoint  defendant  and 
defendant  had  no  right  to  act  as  county 
Judge  pro  tem. 

It  is  admitted  In  the  petition  that  the  en- 
rolled bill  was  properly  signed  by  the  presid- 
ing officers  of  the  Senate  and  House  of  Rep- 
resentatives and  approved  by  the  Governor. 
The  question  Is,  May  such  a  bill  be  impeach- 
ed? We  deem  it  unnecessary  to  consider  the 
questl<m  at  length.  It  Is  sufficient  to  aay 
that*  in  the  case  of  Lafferty  v.  Huffman,  99 
Ky.  80,  35  S.  W.  123,  18  Ky.  Law  Rep.  17, 
L.  R.  A.  203,  the  question  was  considered 
with  great  deliberation,  and  the  various  au- 
thorities discussed  at  length.  In  that  case 
thr  court  held  that  an  enrolled  bill,  when 
attested  by  the  presiding  officers  of  the  two 
houses  of  the  General  Assembly,  aa  required 
by  law,  could  not  be  Impeached  by  the  Jour- 
nals of  these  houses,  but  must  be  accepted  by 


the  courts  as  the  bin  adopted  by  the  Lsgl*- 
latnre,  and  aa  ooudnatve  of  the  regnlaii^  ot 
the  steps  taken  In  its  passaga  The  doctrine 
of  that  case  Is  fully  sustained  by  the  follow- 
ing authorities:  Field  v.  Clark.  14S  U.  S.  640, 
12  Sup.  Ot  496,  86  L  Ed.  2M:  Garr  v.  Coke, 
110  N.  a  228,  22  S.  B.  16»  28  X*.  R.  A.  787, 
47  Am.  St  Bepi.  801;  Duncan  t.  Oomba,  181 
Ky.  890, 115  S.  W.  222.  Aa  the  enrolled  bill, 
in  thia  instance^  was  pnqierly  attested  by 
the  presiding  offloer  of  each  house  of  the 
G^ieral  Ass^Uy,  and  is  therefore  conclu- 
sive of  the  regularity  of  the  stqn  takm 
in  ita  passage,  it  fi^wa  that  it  may  not  be 
impeached  by  the  Journal  of  dther  house,  or 
the  memorandum  of  the  cleric  on  the  orlgUuU 
bill,  or  in  any  other  manna. 

[2]  Another  question  that  arises  Indden- 
tally  Is  whether  or  not  the  office  of  county 
commissioner,  which  waaheddbyBeaufduui^. 
Is  incompatible  with  that  of  county  Judge, 
within  the  meaning  of  section  165  of  the 
Constitution.  Under  the  statute  a  county 
Judge  may  make  settlements  with  personal 
representatives,  tnisteea,  assignees,  c«nmit- 
tees,  curators,  and  guardians  in  his  county; 
or  be  may,  if  he  thinks  proper,  appoint  a 
special  commissioner  to  make  such  settle- 
ments. Kentucky  Statutes,  S  1062.  The  com- 
mii^sioncr  is  simply  an  arm  of  the  court  to 
make  such  settlements  because  of  the  In- 
ability of  the  judge  of  the  court  to  perform 
such  duties.  Manifestly,  therefore,  the  two 
positions  are  not  incompatible,  when  the  law 
contemplates  that,  In  the  absence  of  the  ap- 
pointment of  a  commissioner,  the  county 
judge  shall  himself  perform  the  duties  of 
the  commissioner.  See.  also,  Goodloe  v.  Fox, 
96  Ky.  627,  29  S.  W.  433,  16  Ky.  Law  Kep. 
653. 

Judgmrat  affirmed. 


\^^L80N  V.  SUTTON  et  aL 

(Court  of  Appeals  of  Kentucky.   March  21, 
1913.) 

1.  WiTNESUa  (S  I'M*) — COUPETENOT— DXA.TR 

or  Pabtt. 

In  an  action  of  partition  in  which  delivery 
of  a  deed  by  a  decedent  is  involved.  It  is  in- 
comiwtent  for  the  grantee,  under  CJiv.  Code 
Prac.  I  606,  sobsec.  2,  to  testlfr  as  to  ttie  de- 
livery, where  no  represent».tlve  of  the  decedent 
or  any  one  interested  In  his  estate  had  test^ed 
against  bim  in  reference  to  such  delivery. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  H  62&-043 ;  Dec.  Dig.  |  144.*] 

2.  Appeal  ano  Bbbob  (S  1173*)— DKiBUcmA- 
TioN  OF  Appeal— RiQHT  to  Revbbsb. 

Where,  in  an  action  for  partition  brought 
by  one  grantee  against  the  otoer  grantees,  the 
father  of  the  grantees  intervenes  and  appeals 
from  B  judgment  giving  him  a  life  interest  in 
the  property,  but  no  cross-appeal  is  taken  by 
the  grantees,  the  court  cannot  reverse  the  Judg- 
ment for  errots  favorable  to  appellant 

[Ed.  Note.~For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  S|  46^-4572:  DeoDlg.  { 
1173.^1 
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3.  Adtebsi  Possession  ^  61*)— Bosxxu 
Ghabactsb  or  Possbssiok— PossESSioir  bt 
Fatheb  and  Childkbn. 

Where  a  father  and  his  children  occupy 
laod  together,  the  posaesaiou  of  the  father  U  in 
no  sense  adverae  to  tike  children,  whether  he 
claims  the  land  by  right  of  curtesy  or  by  deed. 

[Ed.  Note^— For  other  cans,  see  Adverse  Pos- 
session. Oent  Dig.  H  815-522;  Dee.  Dig.  | 
61-*1 

Appeal    from    Circuit    Qrart,  Whitley 

Oonnty. 

I7orence  Sutton  and  others  brought  an  ac- 
tion to  have  land  partitioned,  and  James  Wil- 
son Intwrened.  From  a  Judgment  giving  the 
intervener  an  Intwest  in  the  land,  he  ap- 
peals. Afflrmed. 

Lb  Lk  Peace  and  B.  Ja  Pop^  both  of  WU- 
Uamsburg,  tot  appellant  B.  S.  Bose,  of 
Hiddleaboro,  for  appellees. 

GLA.T,  a  On  April  80,  1910,  John  Veach 
executed  and  delivered  to  his  grandchildren, 
John  Wilson,  Flora  l^ylor,  Florence  Sutton, 
Ansel  Wilson,  Esther  Wilson,  and  George  B. 
McClelland  Wilson,  a  deed  to  a  tract  of  160 
acres  of  land  in  Whitley  county,  Ky.,  known 
as  the  Freeman  and  Earr  farm.  Florence 
Sutton  and  her  husband  brought  this  action 
against  the  other  cliildren  for  the  purpose 
of  having  the  land  partitioned.  James  Wil- 
son, father  of  the  grantees  in  the  deed,  in- 
tervened in  the  action  and  asserted  title  to 
the  land  in  controversy  by  virtue  of  a  deed 
which  he  claims  was  executed  to  him  and  his 
wife,  Cynthia  Wilson,  about  the  year  1900 
by  John  Teach,  and  thereafter  delivered  to 
him.  During  the  progress  of  the  case  he 
also  took  proof  with  reference  to  certain  im- 
provements made  on  the  tract  in  controrer- 
ny,  and  also  on  tract  of  land  known  as  the 
Mulberry  farm,  which  he  claims  was  swap- 
ped by  him  and  his  wife  for  the  tract  in 
controversy.  On  final  hearing  the  chancellor 
adjudged  James  Wilson  a  life  interest  in 
$1,000  worth  of  the  land,  including  the  man- 
sion house  and  outbuildings.  He  ordered 
the  remainder  of  the  land  to  be  divided  be- 
tween  his  children  and  the  part  set  ai>art 
to  James  Wilson  to  be  divided  on  his  death. 
He  also  adjudged  James  Wilson  a  Ilea  on 
the  land  in  controversy  for  the  sum  of  $300, 
for  improvements  made  by  Wilson  on  what 
is  known  as  the  Mulberry  farm.  From  this 
Judgment,  James  Wilson  appeals. 

It  appears  that  about  20  years  before  the 
institution  of  this  action  James  Wilson  and 
his  wife,  Cyntlila,  were  living  on  the  Mul- 
berry farm,  which  belonged  to  John  Teach, 
Cynthia  Wilson's  father.  John  Teach  had 
simply  settled  his  daughter  G^thia  on  this 
tract,  but  had  made  no  deed  tither  to  &er 
or  her  husband.  Thereafter,  C.  M.  Teadi. 
a  son  of  John  Teach,  desired  to  swap  Che 
Freeman  and  Karr  farm  for  the  Mulberry 
farm;  the  onderstanding  being  that,  if 
James  Wilson  and  his  wife  would  convey  the 


Mnlberry  farm  to  a  ll  Teacb,  John  Tea(Ai 
would,  convey  tba  Freeman  and  Earr  farm 
either  to  Cynthia  Wilson  or  to  Cynthia  'Wil- 
son and  James  Wilson.  In  the  month  of  Au- 
gust, 1900,  James  Wilson  and  his  wife,  by 
deed  duly  acknowledged  and  delivered,  did 
convey  the  Mulberry  farm  to  C.  M.  Veach; 
the  consideration  being  "one  dollar  In  hand 
paid,  the  rem.  in  consideration  of  exchange 
of  other  land  on  Cumberland  river."  There 
is  considerable  evidence  to  the  effect  that  a 
deed  covering  the  Freeman  and  Earr  land 
was  executed  by  John  Veach  to  James  and 
Cynthia  Wilson,  and  that  this  deed  was  fre- 
quently seen  among  the  papers  of  John 
Veach.  The  only  evidence  of  any  delivery 
of  this  deed  is  the  statement  of  James  Wil- 
son himself  that  John  Veach  delivered  the 
deed  to  him,  and  that  he  kept  it  in  his  pos- 
session for  about  six  years,  and  then  re- 
turned it  to  John  Veach  for  safe-keeping. 
On  the  other  hand,  the  weight  of  the  evi- 
dence is  to  the  effect  that  the  deed  in  ques- 
tion was  retained  by  John  Veach  and  never 
delivered,  and  that  he  frequently  expressed 
his  determination  that  James  Wilson  should 
never  have  the  land. 

[1]  Not  only  is  James  Wilson's  testimony 
concerning  the  delivery  of  the  deed  to  him 
by  John  Veaoh  unsatisfactory,  but  it  is  in- 
competent, because  at  the  time  he  testified 
for  himself  John  Veach  was  dead,  and  nei- 
ther the  decedent  nor  the  representative  of 
nor  any  one  interested  in  his  estate  had  tes- 
tified against  WUson  with  reference  to  thr 
transaction  in  question.  Subsection  2,  f 
606,  Civil  Code.  As  Wilson's  right  to  onr 
half  of  the  land  and  to  a  life  interest  in  one 
third  of  the  other  half  depends  altogether  on 
the  delivery  of  the  deed  in  question,  antl 
there  is  no  satisfactory  or  competent  evi 
dence  going  to  show  that  the  deed  was  ac- 
tually delivered,  it  follows  that  he  is  not 
entitled  to  assert  any  interest  under  and  by 
virtue  of  the  deed.  Notwithstanding  thin 
fact,  however,  the  chancellor,  evidently  fix- 
ing the  value  of  the  Freeman  and  Karr  farm 
at  $3,000,  gave  Wilson  a  life  Interest  in  one- 
third  thereof,  and  at  the  same  time  gave  him 
a  Uen  on  the  Freeman  and  Earr  farm  for 
improvements  In  the  sum  of  $300  made  on 
the  Mulberry  farm.  Of  course,  if  the  deed 
was  not  delivered,  his  wife  acquired  no  title, 
and  therefore  he  was  not  entitled  to  curtesy 
on  her  death. 

[2]  Since  there  Is  no  cross-appeal  by  the 
children,  we  are  not  at  liberty  to  reverse  the 
judgment  in  this  respect. 

But  it  is  insisted  that  Wilson  is  entitled 
to  a  lien  on  the  land  in  question  to  the  ex- 
tent that  its  vendible  value  was  increased 
by  the  improvements  which  he  placed  there- 
on. It  appears,  however,  tiiat  some  of  the 
material  fumidied  for  the  in^rovements 
was  furnished  by  others,  without  coat  to 
Wilson,  and  that  some  of  his  children  as- 
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aUted  In  tAe  labor  necessary  to  make  the 
ImproTements.  As  he  enjoyed  tbese  Improre- 
meata  for  several  years,  and  will  continue 
onder  the  decree  of  the  chancellor  to  enjoy 
them  for  the  remainder  of  his  life,  and  has 
also  been  given  a  Uen  on  the  land  to  the 
extent  of  9300  fi>r  the  Improv^mHits  placed 
on  the  Mulberry  farm,  we  conclnde  that, 
thongh  we  have  no  power  to  reverse  the 
Judgment  in  this  respect,  the  Judgment  gives 
him  evrai  more  than  he  Is  entitled  to  by  vir- 
tue of  any  Just  daim  fbr  improvements 
made  on  the  land  In  controversy. 

[3]  There  is  no  merit  In  Wilson's  claim 
that  the  deed  to  his  children  is  champertoaa. 
Whether  clalndng  the  land  by  right  of  cur- 
tesy or  by  the  deed  from  John  Veach,  or 
by  both,  he  and  his  children  occupied  the 
land  together,  and  his  possession  was  in  no 
sense  adverse  to  them. 

Judgment  afBrmed. 


SADIETTLLB  BnLUNG  CO.  v.  01NCIN. 
NATI,  N.  O.  &  T.  P.  BT.  CO. 

<Coart  of  Appeals  of  Kentucky.  March  20, 
1913.) 

1.  Appeal  mid  Urbob  (|  1001*}— Bivnw— 
Vebdicin-Conclusivikess. 

A  verdict  sustained  by  evidence  will  not 
be  disturbed  on  appeal. 

[Eid.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  d^ra02S-Sim;  Dec 
Dig.  i  1001.*J 

2.  RAILBOADS  481*>— OPEBATION— FlBBS— 

Condition  op  Spabk  Abrestb&--Bvidbncb 

— ADlflSSIBILITT. 

In  an  action  against  a  railway  company 
for  «  fire  claimed  to  have  been  set  by  one  of 
its  locomotives,  evidence  for  defendant  that 
the  spark  arrester  on  a  locomotive  was  inspect- 
ed and  found  in  first-ctass  condition  three  days 
after  the  fire  was  not  too  remote  to  be  admissi- 
ble ;  it  not  appearing  that  any  other  inspection 
or  repairs  had  been  made  in  the  meantime. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  iS  1717-1729  ;  Dec  Dig.  §  481.*1 

Appeal  from  C^rcnlt  Court,  Scott  County. 

Action  by  the  Sadleville  Mining  Company 
against  the  Cincinnati,  New  Orleans  &  Texas 
PaclQc  Railway  Company.  Judgment  dis- 
missing the  petition,  and  plaintiff  appeals. 
Affirmed. 

B.  M.  Lee,  of  Georgetown,  for  appellant 
Bradley  &  Bradley,  of  Georgetown,  and  John 
Galvin,  of  Cincinnati,  Ohio,  for  appellee^ 

CARROLU  J.  On  the  first  trial  of  this 
case  there  was  a  verdict  and  Judgment 
against  the  railway  company.  This  Jadg- 
ment  on  appeal  of  the  company  was  reversed, 
and  a  new  trial  ordered,  because  there  was 
not  sufficient  evidence  to  sustain  It  On  an- 
other trial  the  Jury  returned  a  verdict  in 
favor  of  the  railway  company;  and,  from 
the  Judgment  dismissing  Its  petition,  the  mill- 
ing company  appeals. 

The  facts,  except  In  a  few  particulars  that 


will  be  noticed,  are  fully  stated  In  the  former 
ophilon  in  137  Ky.  568,  120  S.  W.  118,  and 
80  we  will  only  make  such  reference  to  the 
foots  as  may  be  necessary  to  illnsbrate  the 
grounds  relied  on  for  revival,  which  are: 
(1)  Alleged  error  In  the  admission  of  evl- 
dmce;  and  {2)  that  the  verdict  is  flagrantly 
against  the  evidence.  The  evidence  for  the 
milling  company  on  the  last  trial  was  l^e 
same  as  on  the  first,  except  that  It  Introduc* 
ed  one  witness  who  did  not  testU^  on  the 
first  trial;  and  the  testimony  of  this  wit- 
ness strffliRthened,  to  some  extent,  the  oiae 
for  the  milling  company.  But  notwithstand- 
ing this  the  Jury,  under  proper  instructions, 
found  that  the  railway  company  was  not  re> 
sponsible  for  the  fire. 

[1]  This  la  one  of  that  numerous  class  of 
cases  that  a  Jury  might  decide  either  way 
without  going  far  wrong,  and.  with  the  new 
evidence  for  the  milling  company  In  the  ree> 
ord.  we  would  not  say  that  the  verdict  was 
flagrantly  against  the  evidence  If  the  Jutt 
had  found  for  the  milling  company ;  but.  un- 
less there  was  some  error  of  law  committed 
by  the  trial  court  to  the  prejudice  of  the 
milling  company,  we  could  not  order  a  new 
trial  on  the  ground  that  the  verdict  was 
against  the  evidence  without  usurping  the 
place  of  the  Jury  and  putting  our  opinion 
upon  a  question  of  fact  against  theirs,  and 
this  we  have  repeatedly  declined  to  do,  upon 
the  ground  that  the  Jury  are  as  well.  If  not 
better,  qualified  than  we  are  to  settle  disput- 
ed questions  of  fact 

Counsel  for  appellant  earnestly  contend 
that  the  evidence  Introduced  for  the  flrst 
time  on  the  last  trial  makes  It  plain  that  the 
flre  that  resulted  In  the  destruction  of  the 
property  of  the  mUlIng  company  was  started 
by  sfiarkB  from  a  passing  engine  of  the  rail- 
way company;  but  the  Jury  thought  differ- 
ently, and  the  verdict  Is  not  so  palpably 
against  the  weight  of  the  evidence  as  to  war- 
rant our  Interfering  with  It  If  the  record 
Is  free  from  errors  of  law,  and  this  feature 
of  the  case  we  will  now  look  Into. 

The  uncontradicted  evidence  shows  that 
the  fire  was  discovered  about  4  o'clock  In  the 
morning,  and  that  one  soutb-bound  train 
passed  Sadleville  at  1:01  a.  m.,  another  at 
1:23  a.  m.,  and  another  at  3  o'clock  a  m..  ail 
these  trains  being  sections  of  one  train 
known  as  No.  SI,  and  that  one  north-bound 
train  passed  Sadleville  at  1:10  a.  m.,  and  an- 
other at  1-.50  a.  m.  All  the  evidence  for  the 
milling  company  throwing  light  on  the  trans- 
action showed  that  the  fire  was  started  by  m. 
south-bound  train  that  did  not  stop  at  Sadle- 
ville; and  the  only  reasonable  and  fair  In- 
ference from  the  evidence  In  behalf  of  the 
milling  company  Is  that  the  fire  was  started 
by  the  south-bound  train  that  passed  Sadle- 
ville at  8  a.  m..  about  one  hour  before  the  dre 
was  discovered.  That  the  theory  of  the  mill- 
ing company  Is  that  the  flre  was  started  by 
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tbiB  engine  that  passed  at  3  a.  m.  Is  made 
clear  by  brief  or  counsel  for  tbe  milling  com- 
pany. In  which  it  iB  stated  that:  "At  3 
o'clock  a.  m.  on  July  17,  1908,  the  appellee'a 
freight  train,  third  61,  pulled  by  engine  684, 
passed  this  stable  and  did  not  stop  at  Sadle- 
TlUe.  It  was  about  one  hour  late  and  was 
running  fast  to  gain  time.  Passing  this 
stable  was  upgrade.  A  man  was  asleep  In  a 
wagon  within  a  few  feet  of  this  stable,  and 
was  awakened  by  tbe  noise  from  this  train, 
and  found  lire  sparks  falling  all  around 
blm  and  In  the  wagon  where  he  slept  He 
stamped  out  some  of  them  and  left  the  place, 
la  about  an  hour  afterwards  he  heard  the 
fire  alarm  and  went  back  and  saw  tbe  stable 
burning  Jnst  where  be  bad  seen  the  sparks 
felL" 

But  independeit  of  this  admission  of  coun- 
sel that  the  fire  was  started  by  tbe  train  that 
passed  at  3  a.  m.,  and  wbidi  was  pulled  by 
o^ne  684,  there  can  be  no  reasonable  doubt 
about  the  proposition  that,  if  the  fire  was 
started  by  sparks  from  a  passing  train.  It 
was  started  by  tbe  third  section  of  No.  61, 
palled  by  engine  684,  that  passed  SadierlUe 
at  8  a.  m.  We  hare  set  oat  these  facts  With 
some  detail  becaose  of  tbe  insistence  of 
connael  for  tbe  milling  company  that  the 
trial  court  committed  error  in  permitting  tbe 
railway  comjnny  to  prore  tbat  the  spark  ar- 
rester on  engine  684  was  in  first-class  condi- 
tion a  tew  days  after  the  flre  occurred;  there 
being  no  erldenoe  as  to  the  condition  of  the 
spark  arresters  on  the  otlier  engines. 

[2]  It  appears  from  tbe  evince  introduc- 
ed In  behalf  of  tbe  railway  company  tbat 
engine  684  left  Ludlow,  a  terminal  point,  on 
its  way  south  on  tbe  nlgbt  of  tbe  ITtb  of 
July,  and  returned  to  Ludlow  on  the  18tb  of 
Jo^,  and  tbat  tbe  spark  arrester  was  In- 
spected Iwfiore  it  1^  Ludlow  and  again  on 
the  20th  of  July,  and  that  these  inspections 
showed  that  the  spark  arrester  was  in  flrst- 
class  condition.  Now  the  objection  pointed 
out  by  counsel  for  tbe  milling  company  to 
this  evidence  is  that  the  inspection  on  July 
20th,  about  three  days  after  the  flre,  was  too 
far  away  from  ttie  accident  to  be  competent 
There  would  be  much  force  In  this  argument 
If  there  was  any  evidence  conducing  to  show 
that  the  engine  had  been  inspected  after  its 
return  on  the  18th  and  before  tbe  Inspection 
testified  to  on  the  20th ;  but  there  is  no  evi- 
dence whatever  conducing  to  show  that  any 
Inspection  was  made  of  the  engine  or  re- 
pair of  it  between  the  time  of  Its  return  and 
the  time  of  the  inspection  on  the  20th.  On 
tbe  contrary,  the  evidence  shows  that  no  in- 
Bi>ectton  was  made  after  the  return  of  tbe 
engine  until  the  20th. 

Under  the  circumstances,  we  think  the  evi- 
dence was  competent;  and,  as  this  is  the 
only  objection  urged  to  the  evidence,  no  error 
of  law  was  committed  by  the  trial  court  and 
the  Judgment  is  affirmed. 


HALL  V.  COMMONWBAI/TH. 

(Court  of  Appeals  of  Kentucky.  Mardi  18, 
191S.) 

1.  CaiuinAL  Law  <i  1180*>— AppuIi-Sic- 
OHD  Appbal— Law  of  tub  Case. 

That  a  conviction  of  manslaughter  was  aet 
aside  because,  under  the  evidence,  defendant 
was  either  innocent  or  guilty  of  murder  for  the 
purpose  of  robbery  did  not  require  that  his  con- 
viction of  willful  murder  on  a  second  trial 
should  be  set  aside  on  a  second  appeal,  as  not 
sustained  by  sufficient  evideoeew 

[Ed.  Mote.— For  other  cases,  Bee  Criminal 
Um.^pnt.  Dig.  il  3002-8004;  Dec  l>ig.  | 

2.  Homicide    ($  332*)— Appeal— Vbboiot— 
cxbcuustantial  evidenck. 

A  ctmviction  of  murder  on  purely  circum- 
stantial evidence,  which  was  Bunicient  to  take 

tbe  case  to  the  jury,  will  not  be  disturbed  on 
appeaL 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  il  689-704 :  Dec.  Dig.  {  332.*] 

Appeal  from  Olrcnit  Court,  PencDetcm 
County. 

L.  D.  Hall  was  convicted  ot  willful  murder, 
and  he  appeals.  Affirmed. 

John  H.  Barker,  of  Falmouth,  and  J.  T. 
Simon,  of  Cynthiana,  for  appellant  Jas. 
Garnett  Atty.  Gen.,  and  Chas.  H.  Morris, 
Asst  Atty.  Gen.,  for  the  Commonwealth. 

HOBSON,  C.  J.  [1]  L.  D.  Hall  was  in- 
dicted In  the  Pendleton  circuit  court  for  the 
murder  of  Elijah  Wood.  On  a  trial  of  the  case 
he  was  convicted  of  voluntary  manslaughter, 
and  appealed  to  this  court  On  tbe  appeal 
the  Judgment  was  reversed.  The  opinion, 
after  setting  out  the  evidence,  concluded  with 
these  words:  "Under  the  facts  In  this  case. 
If  guilty  at  all,  appellant  was  guilty  of  cold- 
blooded murder,  perpetrated  for  the  purpose 
of  robbery.  The  Jury,  however,  found  him 
guilty  only  of  manslaughter.  Tbe  verdict 
itself  is  therefore  evidence  of  the  doubt  that 
existed  in  the  minds  of  the  Jury.  In  view 
of  the  peculiar  verdict  of  the  Jury  and  the 
unsatisfactory  character  of  the  evidence  tend- 
ing to  counect  appellant  with  the  crime,  we 
are  not  disposed  to  uphold  the  verdict  In 
a  case  like  this,  where  the  evidence  Is  pure- 
ly circumstantial,  the  drcumstauces  should 
point  more  unerringly  to  the  guilt  of  the 
accused.  Where,  upon  consideration  of  all 
the  facts,  the  mind  Is  left  in  such  doubt  as 
we  entertain  in  this  case,  we  naturally  feel 
considerable  hesitation  lu  affirming  a  ver- 
dict of  conviction,  where,  even  under  the  ad- 
mitted facts,  it  Is  not  at  all  Improbable  that 
the  crime  may  hare  been  committed  by  some 
one  else."  See  Hall  v.  Commonwealth,  149 
Ky.  42,  147  S.  W.  764. 

On  the  return  of  the  case  to  the  circuit 
court  It  was  tried  a  second  time;  the  trial 
resulting  in  a  verdict  of  the  Jury  finding  the 
defendant  guilty  of  willful  murder,  and  fix- 
ing his  punishment  at  imprisonment  In  tbe 
penitentiary  for  life.    The  court  entered 
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Judgment  on  the  Tcrdlct,  and  the  defendant 

appeals. 

[2]  It  Is  insisted  for  the  defendant  that 
under  the  opinion  delivered  on  the  former 
appeal,  which  Is  the  law  of  the  case,  the 
Judgment  should  be  reversed,  on  the  ground 
that  the  evidence  Is  not  sufficient  to  sustain 
the  verdict;  and  this  la  practically  the  only 
question  made  on  the  appeal.  It  Is  true  the 
evidence  on  the  second  trial  Is,  in  substance, 
the  same  as  It  was  on  the  first  trial.  It  Is 
unnecessary  for  us  to  set  out  the  evidence, 
as  it  Is  fully  set  oat  in  the  opinion  on  the 
former  appeal,  above  referred  to.  The  Judg- 
ment on  that  appeal  was  reversed,  because 
the  finding  of  tbe  Jury  showed,  on  Its  face, 
when  read  in  connection  with  the  evidence, 
that  it  was  a  compromise  finding.  The  proof 
showed  clearly  that  a  murder  had  been  com- 
mitted for  the  purpose  of  robbery.  The  only 
real  question  under  the  evidence  was,  Who 
committed  it?  The  finding  that  the  defend- 
ant was  guilty  of  voluntary  manslaughter 
was  palpably  against  the  evidence,  and  so  we 
came  to  the  conclusion  that  a'  new  trial 
should  be  granted.  On  the  second  trial  a 
Jury  was  summoned  from  another  county, 
and  a  fair  trial  was  bad.  The  unanimous 
finding  of  the  Jury  was  that  the  defendant 
committed  the  deed.  Our  rule  is  not  to 
disturb  a  verdict  in  a  criminal  case,  unless 
It  is  palpably  against  the  evidence.  Wilson 
V.  Commonwealth,  140  Ky.  1,  130  S.  W.  794. 
While  the  evidence  against  the  defendant  is 
purely  circumstantial,  it  was  sufficient  to 
take  the  case  to  tbe  Jury;  and  under  the 
rule  we  have  often  laid  down  we  cannot 
disturb  the  finding  of  the  Jury. 

Judgment  affirmed. 


OOSS  et  al.  v.  WITHERS  et  aL 

(Court  of  Appeals  of  Kentucky.    March  18, 
1913.) 

Wills  (S  616*)— Constbuctioit— ESstatb  De- 
vised—Sali  BT  Life  TEKANT—VALiDiry. 
Where  testator  bequeathed  his  property  to 
his  wife,  giving  her  "full  and  absolute  power  to 
sell  all  or  any"  of  same,  and  to  convey  same 
and  receive  the  purchase  money,  and  gave  to 
bis  children  such  of  his  estate  as  remained  un- 
sold at  the  death  of  his  wife,  and  specified 
that  any  deeds  she  might  make  should  invest 
tbe  purchasers  with  full  title,  his  widow  took 
a  life  estate,  coupled  with  an  absolute  power  ,  of 
sale;  and  a  deed  executed  by  her  vested  the 
vendee  with  such  title  as  the  testator  had. 

[£d.  Note.— For  other  cases,  see  Wills,  Cent 
Dfc  il  14ia-1480;  Dec.  J}ig.  1  616.*] 

Appeal  from  Circuit  Goort,  Jefferson  Omm- 
tj,  Chancray  Branch,  Second  Dlvlsiott. 

Action  by  Pauline  Gosa  and  others  against 
C  J.  moieni  and  others.  From  a  Jndgmoit 
for  defendants  snstalnlnff  a  demnrrer  to  tbe 
petition,  plaintiffs  appeaL  Affirmed. 

John  G.  Strother  and  Eugene  Hubbard, 
both  of  LoulsTUle,  for  appellants.  Thorn  ft 
Roy,  of  LoalsTille,  for  aiipeUees. 


LASSING,  J.  ISias  R.  Withers  died  In 
1883,  the  owner  of  a  farm  In  Jefferson  coun- 
ty, Ky.  He  left  surviving  him  a  widow,  Mary 
Jane,  and  three  children.  Eatie  H.,  who  In- 
termarried with  one  Ooss,  Clarence  J.,  and 
Florence  G.  Florence  G.  died  leaving  no  chil- 
dren. Katie  H.  has  two  children,  Pauline 
and  Irma.  He  left  a  wUl  and  codldl  thereto, 
which  were  duly  probated  as  follows: 

"I,  Ellas  B.  Withers,  of  tbe  coonty  of  J^- 
feraon,  and  state  of  Kentodty,  do  make  ttds 

my  will. 

"I  hereby  constltnte  and  appoint  mj  wife, 
Mary  Jane,  executrix  of  Oils  will  and  request 
the  connty  court  not  to  require  security  of 
her;  I  also  appcdnt  her  gnardlan  of  my  chil- 
dren. I  authorize  and  direct  my  wife  to  car- 
ry on  and  manage  all  my  estate  of  every 
kind  and  description  as  she  may  deem  best 
for  herself  and  my  children,  and  to  enable 
her  to  do  so,  I  devise  same  to  her  during  her 
life.  For  such  management,  she  is  not  to  be 
liable  or  responsible  to  my  children,  and  to 
enable  her  to  manage  It,  I  give  her  fnll  and 
absolute  power  to  rent  or  sell  all  or  any  of 
my  property  and  convey  the  same  and  receire 
the  rents  or  purchase  money,  and  any  and 
all  deeds  she  may  make  shall  invest  the  pur- 
chaser or  purchasers  with  the  full  title  to  tbe 
property  sold  and  her  receipt  shall  acquit 
the  purchaser  or  tenant  fully  of  the  money 
paid.  At  her  death,  all  of  my  estate  unsold 
by  her  or  that  acquired  by  the  proceeds 
thereof,  I  give  and  devise  to  my  children  Id 
fee  simple  and  in  case  of  the  death  of  any  of 
them  leaving  children,  the  latter  to  take  the 
parent's  part 

"In  witness  whereof,  I  hereunto  set  my 
hand  this  23rd  day  of  September,  1865. 

"EUas  B.  Withers. 

"Codldl. 

"I  make  this  codicil  to  the  foregoing  will, 
instead  as  therein  provided,  of  my  estate 
unsold  at  the  death  of  my  wife,  or  that  ac- 
quired by  the  proceeds  thereof  going  to  my 
children  In  fee  simple,  I  desire  the  same  shall 
go  to  my  two  daughters,  Florence  G.  and 
Katie  H.  and  their  Issue  or  the  survivor  of 
my  said  daughters  or  their  issue  to  take  it 
if  one  dies  without  issue,  the  survivor  and 
her  Issue  to  take.  The  words  'of  my  said 
daughters'  interlined  before  signing. 

"In  witness  whereof,  I  hereunto  set  my 
band  this  20th.  day  of  Februaty,  1866. 

"Ellas  a  Withers.*' 

In  due  time  his  widow  qualified  as  execu- 
trix under  said  will.  Some  time  prior  to  her 
death  In  1903,  she  sold  and  conveyed  said 
farm  to  her  son,  Clarence  J.  Withers.  Con- 
ceiving that  this  conveyance  was  void,  the 
gnardlan  of  the  Infant  children  of  Katie  B. 
Qoss  sued  Olaroice  and  their  mother.  Katie 
H.  GoBS,  and  sought  to  have  said  Clarence  J. 
Withers  enjoined  from  selling  or  disposing 
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of  said  land,  and  also  to  hare  Uie  will  of 
their  grandfather  so  constmed  as  to  award 
them  the  fee  to  said  property,  subject  to  the 
life  estate  of  their  mother  therein.  It  ap- 
pears in  brief  of  connsel  tbat  their  mother 
had  sold  any  interest  she  might  have  in 
this  land  to  their  unde,  Clarence,  dnring  the 
life  of  th^r  grandmother.  A  demuixer  was 
beard  and  sustained  to  the  petltioa  Plain- 
tiffs appeal. 

It  is  insisted  b7  Clarence  3.  Withers  that 
the  mllng  of  the  chancellor  Is  necessarily 
correct,  because  the  appellants  took  no  inter- 
est whatever  In  the  property  In  question  nn- 
der  and  by  Wrtae  of  the  said  will  of  their 
grandfather.  It  seems  to  ns  that  a  disposi- 
tion of  a  primary  question  obviates  the  ne- 
cessity of  passing  upon  that  point 

Under  the  will,  the  widow  took  a  life  es- 
tate, coupled  with  an  absolute  and  unlimited 
power  of  sale.  The  will  gives  her  this  right, 
and  the  codicil  In  no  wise  modifies  or  limits 
it.  The  language  is  plain,  unambiguous,  and 
not  susc^tlble  of  bnt*one  meaning.  "I  glre 
her  full  and  absolute  iwwer  to  •  •  •  sell 
all  or  any  of  my  property  and  convey  the 
same  and  receive  the  «  •  «  purchase 
money,"  left  with  the  executrix  the  power 
to  determine  for  b«»elf  whether  or  not  she 
would  sell  the  property,  or  any  part  thereof, 
and  when  and  to  whom.  The  language  used 
in  the  codicil  accentuates  this  Idea,  for  he 
disposes  of  "my  estate  unsold  at  the  death 
of  my  wife";  thus  clearly  recognizing  that 
he  had  conferred  upon  bet  the  power  to  sell, 
and  he  was  nM  In  the  codldl  attempting  to 
revoke  or  modify  the  power  of  sale  so  given. 
Again,  for  the  purpose  of  oiabUug  his  wife 
to  dispose  of  the  property  whenever  she  de- 
sired, he  provides,  "Any  and  all  deeds  she 
may  make  shall  Invest  the  purchaser  or  pur- 
chasers with  the  fall  title  to  the  property 
sold** ;  and  finally,  to  give  assurance  and  con- 
fidence to  would-be  porcbasera,  In  dealing 
with  bte  wife,  provides,  "And  her  receipts 
shall  acquit  the  purchaser  *  *  *  of  the 
mon^  paid."  Having  been  given  the  abso- 
inte  power  of  sal^  we  are  concerned  with  but 
one  question.  Did  she  ez«clse  It?  It  la  con- 
ceded that  she  did.  It  is  Immaterial  what 
induced  her  to  selL  So  long  as  she  was  com- 
petent to  contract,  her  acts  are  valid  and 
binding.  It  is  cot  alleged  that,  when  she 
made  the  conveyance,  she  was  not  competent 
to  transact  business.  Hence^  her  deed  passed 
to  her  vendee  such  title  to  said  property  as 
ber  husband  had. 

If  appeUahts  took  an  Interest  under  said 
win,  which  Is  not  decided.  It  was  only  In 
such  land  as  was  not  sold  by  the  widow  un- 
der the  power  of  sale  Umeln  given  her ;  and, 
as  all  of  the  land  In  controversy  was  so  sold 
hy  her,  thej  take  notl^ig.  Their  right.  If 
they  had  any,  was  not  absolute,  but  d«)rad- 
ent  opmi  the  &llure  ot  the  widow  to  exercise 
the  express  antboKi^  glvoi  her  to  seU.  If 


she  had  not  exercised  this  right  and  sold  the 
land,  the  question  of  who  would  take  under 
said  will  might  profitably  be  consld^ed ; 
but,  as  that  condition  does  not  exist,  It  be- 
comes unnecessary. 

The  validity  of  sales  by  life  tenante,  under 
wills  empowering  such  sale,  has  been  many 
times  passed  upon  by  this  court ;  and  it  may 
be  considered  as  settled  that  such  sales  are 
valid  and  Invest  the  purchasers  with  the  title 
of  the  testator.  Among  the  cases  so  holding 
may  be  dted  the  following :  Holsen  v.  Rock 
house,  83  Ky.  233;  Best  v.  Best,  88  Ky.  669, 
U  S.  W.  eOO,  11  Ky.  Law  Rep.  74;  McCul 
lough  v.  Anderson,  90  Ky.  126,  13  S.  W.  353 
11  Ky.  Law  Rep.  939,  7  L.  R.  A.  838 ;  Qulsen 
berry  v.  Hunt,  1  Ky.  Law  Rep.  341 ;  Faxton 
V.  Bond,  15  S.  W.  875,  12  Ky.  Law  Rep.  949 
Pedigo's  Ex'x  V.  Botts,  89  8.  W.  164,  28  Ky 
Law  Qep.  196;  Hosman  v.  Willett,  107  S.  W 
334,  32  Ky.  Law  906;  Sutton  t.  JohU' 
son,  127  S.  W.  747. 

The  chancellor  correctly  held  the  petition 
stated  no  cause  of  action. 

Judgment  afllrmed. 


COMMONWEALTH  t.  HUGHES. 

(Court  ot  Appeals  of  Kentacky.   March  19, 
1913.) 

DiSTBIOT  Aim  PROSECUTIKO  ATT0BNET8  (8  8*) 
— POWSBS— WrtHnKAWAI.  xboh  Agbkucbnt 
TO  DlBUIBB  IlTDICTIHENT. 

Under  Ky.  St  i  118,  which  requires  the 
commonwealth's  attorneys  to  prosecute  offenses, 
and  under  section  123,  which  requires  tbem,  in 
diunlsBing  an  indictment,  to  file  a  statement 
setting  forth  the  reasons,  such  an  attorney  has 
the  right  to  withdraw  from  an  agreement  tbatj 
in  consideration  of  a  continuance  to  procure 
the  attendance  of  an  absent  witness,  he  would 
dismiss  the  indictment  at  the  time  to  which  the 
trial  is  continued,  on  being  unable  to  then  pro- 
cure the  attendance  of  the  absent  witness;  and 
on  such  withdrawal  It  is  error  ^or  the  trial 
court  to  dismiss  the  indictment  according  to 
the  agreement 

[Ed.  Note.— For  other  cases,  see  District  and 
Prosecuting  Attorneys,  Cent  Dig.  H  34,  86; 
Dec.  Dig.  i  &*] 

Appeal  from  drcnit  Court,  Bell  COtmty. 

Andy  Hugbes  was  convicted  of  manslaugh- 
ter, and  the  Commonwealth  appeals  from  a 
Judgment  dlsmisBing  the  Indtctment  Revere* 
ed  and  remanded. 

James  Gamett,  Atty.  Gen.,  D.  O.  Myatt, 
Asst  Atty.  Oen.,  J.  Q,  Forester,  of  Harlan, 
and  0.  I.  Dawson,  of  PlnevlUe,  for  the  Com- 
monwealth. B.  B.  Golden  and  Black,  Golden 
St  Owens,  all  of  Barbourvllle,  J.  G.  Rollins, 
of  Pinevllle,  Arnold  &  Leabow,  of  Middles- 
borot  and  H.  1.  Hughes,  ot  Tazewell,  Tenn., 
for  aK>ellee. 

SETTLE,  J,  At  the  September  term,  1911, 
of  the  Bell  drcnit  court,  the  appellee,  Andy 
Hughes,  was  Indicted  for  the  sbootl^  and 
killing  of  Jake  Tan  Sever ;  the  crime  charg- 
ed b^ng  voluntary  manslaughter.    At  the 
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same  term  of  tbe  court  appdlee  ezecoted  the 
required  ball  bond  and  entwed  a  plea  of 
not  guilty;  thereupon  tbe  case  was  contin- 
ued. At  the  Bucceeding  term  of  the  court, 
held  In  February,  1912,  when  the  case  was 
called  tor  trial,  tbe  commonwealth  asked  a 
continuance  because  of  the  absence  of  a  sin- 
gle wltnras,  a  commercial  traveler  or  drum- 
mer, whose  testimony  the  commonwealth's 
attorney  regarded  as  so  Important  that  he 
admitted  hla  belief  that  the  commonwealth 
would  not  be  able  to  make  oat  a  case  without 
him.  Appellee,  however,  announced  ready, 
and  strongly  Insisted  upon  a  trial.  After  a 
consultation  between  the  commonwealth's  at- 
torney and  county  attorney  representing  the 
oommonwoilth  and  counsel  representing  ap- 
pellee, it  was  agreed  between  them  that  the 
case  should  be  continued  until  the  April  term, 
at  which  time  tbe  commonwealth  and  county 
attorneya  would  dismiss  tbe  Indlctmfjht,  If 
unable  to  then  procure  tbe  attendance  of 
the  absent  witness.  Ibough  not  reduced  to 
writing  or  made  a  matter  of  record,  the 
agreement  waa  stated  in  the  presence  of  the 
court,  following  which  an  order  was  entered 
continuing  the  ca8& 

Tbe  steps  that  were  next  taken  In  tbe  case' 
appear  from  tbe  following  order,  entered  on 
tbe  8tb  day  of  the  April  term,  lfil2:  "On  the 
call  of  this  case  for  trial  the  defraidant  en- 
tered Us  motion  and  thereon  asked  the  court 
to  impanel  a  Jury  and  Instruct  same  to  re- 
turn a  verdict  of  not  guilty  against  this  de- 
fendant, per  an  agreement  entered  into  by 
said  defendant,  his  counsel,  and  counsel  rep- 
resenting the  commonwealUi;  and  In  support 
of  said  motion  filed  bis  own  affidavit  herein, 
to  which  motion  and  affidavit  tbe  common- 
wealth objected.  The  court,  after  h«irlng 
said  motion  and  being  advised,  overrules 
same,  to  which  defendant  excepted.  This 
case  la  set  f9r  trial  on  tbe  17tb  day  of  this 
term." 

It  does  not  appear  from  the  above  order 
whether  the  commonwealth  was  ready  for 
trial  at  that  time.  The  affidavit  referred  to 
in  tbe  foregoing  order  set  out  the  agreement 
made  between  appellee  and  the  common- 
wealth and  county  attorneys  at  the  February 
term,  1912,  as  to  the  disposition  to  be  made 
of  the  case  at  the  April  term.  1912,  In  the 
event  of  the  nonattendance  of  the  drummer 
witness,  expressed  tbe  affiant's  belief  that 
the  attendance  of  this  witness  would  never 
be  procured,  and  demanded  the  dismissal  of 
the  prosecution. 

When  the  case  was  called  on  the  17th  day 
of  the  April  term,  the  commonwealth  an- 
nounced ready  for  trial;  but  appellee,  with- 
out announcing  whether  he  was  ready  for 
trial,  renewed  his  motion  that  a  Jury  be  Im- 
paneled and  instructed  to  find  him  not  guilty, 
supplemented  by  the  further  motion  that  If, 
fn  the  opinion  of  tbe  court,  this  could  not  be 
done  an  order  be  entered  dismissing  the  In- 
dictment, according  to  the  terms  of  tlie  agree- 


ment. The  court  sustained  tbe  last  motion 
and  entered  a  Judgment  dismissing  the  in- 
dictment, to  which  the  commonwealth's  at- 
torney, orally  and  in  writing  on  the  back  of 
the  Indictment,  objected  and  excepted  at  the 
time.  The  commonwealth  then  moved  for 
a  re-reference  ot  the  case  to  the  grand  Jury 
that  a  new  indictment  might  be  found,  bnt 
tbe  motion  was  overruled.  It  then  filed  a 
motion  and  grounds  for  a  new  trial,  which 
were  also  overruled.  It  took  an  exc^itlon 
to  tbe  overruling  of  both  motions,  and  from 
the  orders  altered  tbereon  and  Judgment  dis- 
missing the  Indictment  prayed  and  was  grant- 
ed an  aiq;>eaL 

The  circuit  court  gave,  In  a  written  opln> 
Ion,  its  reasons  tor  dismissing  the  indictment. 
In  brtef,  they  rest  the  dismissal  np<m  the 
agreement  referred  to,  of  which  the  court 
had  personal  knowledge,  the  court's  belltf 
that  the  conunonwealtb  would  be  unable  to 
prove  apptilee'a  guilt  of  the  crime  .charged, 
and  the  importance  of  saving  the  common- 
wealth unnecesaaiy  cost  We  do  not  nndw- 
stand  that  the  agreement  la  denied  by  the 
commonweami's  attorney;  but  we  do  not 
regard  It  as  material  irtiether  hla  withdrawal 
from  It  was  because  as  stated  In  the  cqiin- 
lon,  it  was  objected  to  by  the  relations  of  the 
person  appellee  killed,  or  whether  it  was.  as 
also  stated  In  the  <^Di<Hi.  because  of  his 
discovery  that  some  of  the  commonwealth's 
witnesses  would  famish  evidence  of  appel- 
lee's guilt  Of  whidt  he  was  not  advised  when 
the  a^eement  in  question  was  made.  The 
fact  remains  that,  as  an  officer  of  tbe  com- 
monwealth and  Intrusted  by  Its  laws  with 
the  duty  of  conducting  the  prosecntlou 
against  appellee,  he  had  the  legal  right  to 
withdraw  from  the  agreement.  If,  in  his 
Judgment,  he  realized  be  had  made  a  mis- 
take in  entering  Into  It,  and  also  the  right 
to  insist  that  the  prosecution  of  appellee  pro- 
ceed under  tbe  indictment,  subject  to  the 
rules  of  procedure  prescribed  by  law  in  re- 
spect to  the  trial  and  disposition  of  sudi  a 
case. 

Section  118,  Kentucky  Statutes,  provides: 
"It  shall  be  the  duty  of  the  commonwealth's 
attorney  to  attend  each  circuit  court  holden 
In  his  district,  and  prosecute  all  violations  of 
the  criminal  and  penal  laws  therein,  and  dis- 
charge all  other  duties  assigned  him  by  law.** 

The  trial  court  may  at  ail  times  pass  upon 
the  sufficiency  of  an  indictment  It  may  also 
determine  upon  the  trial  whether  there  is 
any  evidence  conducing  to  prove  the  defend- 
ant's guilt,  and.  If  none,  instruct  the  Jury 
to  acquit  him ;  but  It  Is  without  power  to 
dismiss  a  sufficient  Indictment  without  a 
trial  of  the  defendant,  when  such  dismissal 
Is  objected  to  by  ttie  commonwealth's  attor- 
ney. The  commonwealth's  attorney  may  dis- 
miss the  Indictment  or  enter  a  nolle  prosequi 
In  any  case,  as  allowed  by  section  123,  Ken- 
tacky  Statutes;  but  in  doing  so  he  must,  aa 
therein  provideia,  file  a  statement  in  writing 
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'^ttlng  forth  the  reasons  for  such  ^Uamlasal 
or  snch  failure  to  proeecnte,  which  statement 
shall  be  signed  the  commonwealth's  or 
county  attorney)  as  the  case  may  be,  and 
spread  upon  the  order  book  of  the  ooort,  and 
an  order  altered  In  accordance  therewith." 

In  Commonwealth  t.  Gondlfl,  148  Ky.  37, 
147  S.  W.  787,  we  had  before  us  the  question 
whether  the  court,  open  Its  own  motion  and 
OTer  the  objection  of  the  commonwealth's  at- 
ttwney*  had  the  power  to  file  away  an  Indlct- 
saeat.  In  the  opinion  it  Is  said :  "The  sole 
question  la :  fifay  the  court,  on  Its  own  mo- 
tion, by  filing  the  Indictment  away,  prevMit 
the  prosecutlOTi  of  one  durs^  with  a  crime? 
For  the  purposes  of  this  case,  It  may  be  con- 
ceded that  the  motive  actuating  the  court 
was  good.  •  •  •  But  In  matters  of  this 
fclnd  courts  must  be  goTemed  In  their  action, 
not  by  sympathy,  but  by  the  rules  of  proce- 
dnre  made  and  adopted  for  their  guidance. 
We  know  of  no  authority  anywhere  given  to 
the  court  to  control  or  direct  the  dismissal  of 
Uie  prosecution,  wfaw  the  indictment  upon 
which  it  Is  based  Is  good.  •  *  •  This 
provision  of  the  statute  makes  plain :  First, 
that  where  an  indictment,  for  any  cause,  Is 
to  be  dismissed  or  filed  away  It  can  only  t>e 
4oDe  upon  motion  of  the  commonwealth's 
attorney,  or  the  county  attorney  who  may  be 
acting  for  him;  and,  second,  that  It  cannot 
be  done  by  even  the  commonwealth's  or  coun- 
ty attorney,  except  the  reasons  therefor  be 
reduced  to  writing,  and  the  court  upon  having 
considered  the  reasons  upon  which  the  dis- 
continuance of  the  prosecution  Is  sought,  gives 
his  consent  that  it  may  be  done.  A  prose- 
cution by  Indictment  is  a  litigation  In  which 
the  state  Is  plaintiff  or  complainant,  and  Is 
represented  by  the  commonwealth's  attorney. 
The  Judge  does  not  represent  the  state,  any 
more  than  he  does  the  defendant  In  the  pros- 
ecution. His  right  to  control  lEhe  prosecu- 
tion goes  only  to  the  extent  of  determining 
whether  or  not  the  indictment  Is  good  on  de- 
murrer. If  be  holds  It  to  be  a  good  indlet- 
m&at,  he  is  without  power  to  direct  its  dis- 
nilasal.  Nor  does  the  fact  that  the  Injured 
party,  or  those  who  would  natnraUy  be  ag- 
grieved because  of  the  wrongs  complained  of 
in  the  Indictment,  wants  the  prosecution  dls< 
missed  change  the  situation.  The  prosecu- 
tion Is  not  for  their  benefit,  but  for  the  pub- 
lic good.  While  the  party  who  has  suffered 
the  immediate  wrong  at  the  bands  of  the  ac- 
-cosed  may  be  of  material  aid  to  the  common- 
wealth In  Imposing  upon  the  accused  the 
punishment  which  his  offense  merits,  she 
is  without  power  to  direct  or  cofltrol  the  pros- 
ecution, much  less  to  liave  the  court  dis- 
continue It" 

The  court  was  in  no  way  bound  by  the 
agreement  made  by  appellee  and  the  common- 
wealth's attorney.  It  had  the  power,  not- 
withstanding the  agreement,  to  compel  a 
trial  or  continue  the  case,  but  was  without 
power  to  compel  the  commonwealth's  attor- 


ney to  aUde  by  the  agreement  In  opposition 
to  his  own  sense  of  ofilclal  duty.  Whether 
the  latter'B  withdrawal  from  the  agreement 
was  Justifiable  was  aot  a  question  for  the 
court's  decision,  but  one  that  the  officer  had 
the  right  to  setUe  for  himself,  free  of  dlcta- 
tUm  from  the  court.  If,  aa  Intimated  in  the 
brief  of  ai^dlee's  counsiel,  the  agreement  in- 
terfered with  appellee's  cmtrol  of  his  wit- 
nesses, or  caused  the  absence  of  some  of 
them,  the  court  should,  for  that  reason,  have 
continued  the  case  until  such  time  as,  by  rea- 
sonable diligence  on  the  part  of  appellee,  the 
attendance  of  the  witnesses  could  be  iffo- 
cured,  or  the  depositions  of  such  ot  them  as 
are  nonresidenta  be  taken. 

In  our  opinion,  the  dlamiaaal  of  the  indlct- 
meat  was  error,  and  for  that  reason  the 
Judgment  la  reversed,  and  case  remanded  for 
a  trial  consistent  with  the  opinion. 


HDLLARD  et  al  v.  BOOKCASTLB  MINING 

LUMBER  &  OIL  GO. 

(Court  of  Appeals  of  Kentucky.   March  21, 
1913.) 

1.  DiVOBCE  (f  314*)  —  COMFBOmSB  AOBEB- 
MENT— EfRCT  or  JUDGMENT. 

A  suit  for  divorce  was  compromised  by  a 

written  agreement  between  the  parties,  in 
which  the  husband  agreed  that  his  wife  was  to 
have  all  his  lands  absolutely  and  certain  speci- 
fied personal  property  together  with  the  pos- 
session and  control  of  the  children.  Tbe  agree- 
ment bore  the  caption  of  the  divorce  case  and 
concluded  with  the  sentence,  "The  parties  con- 
sent that  this  be  entered  as  the  decree  of  the 
court  in  this  suit"  The  decree  was  filed  in  the 
suit  and  indorsed  "consent  decree."  and  was 
entered  on  the  record  and  the  indorBement 
signed  by  the  clerk  at  the  same  term  of  court 
on  motion  of  plaintiff.  The  action  was  sub- 
mitted for  trial,  and  the  judge  made  an  entry 
in  his  miDute  book,  "Judgment  to  be  entered 
by  clerk  on  order  book,"  and  signed  the  entry. 
No  further  order  was  entered  In  the  case,  but 
a  formal  and  complete  Jadgment  granting  tiie 
plaintiff  a  divorce  and  carrying  out  the  provl- 
nions  of  the  written  agreement  was  found 
among  the  papers,  but  was  not  entered  or 
signed  the  Judge.  BM,  that  the  proceed- 
ings did  not  dU8<Mve  the  relation  of  husband 
and  wife. 

[Ed,  Note. — For  other  cases,  see  Divorce, 
Cent.  Dig.  H  800,  810;  Dec  Dig.  |  314.*] 


2.  Divorce  (|  321^*)— GoNVBTAHCBOFpBOP- 
EBnr— Deed  BY  Wife. 

Where,  in  a  divorce  proceeding,  the  hus- 
band and  wife  enter  into  a  compromise  agree- 
ment under  which  the  husband  agrees  that  his 
wife  was  to  have  all  his  lands  absolutely,  but 
tbe  proceeding  did  not  result  in  a  divorce,  a 
subsequent  deed  by  the  wife  without  the  signa- 
ture of  her  bnslmnd  would  not  transfer  the 
property,  even  tbongh  the  effect  of  tbe  written 
agreement  was  to  vest  the  wife  with  the  equi- 
table title  to  the  lands. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  I  808;  Dec.  Dig.  |  321^.*] 

3.  HUBBAHD  AND  WlWK  (%  196*)  —  COUVCT- 
ANCB  —  BsrOPPEL  BT  DEED  — VAUDITT  OF 

Deed. 

Where  a  wife  transfers  land  without  the 
signature  of  her  husband  to  the  deed,  she  is 
not  estopped  to  deny  the  ralidity  of  tbe  deed. 
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DOT  win  thoM  who  dain  under  her  after  her 
death  be  lo  estopped. 

[Ed.  Note.— For  other  casei,  lee  Hosband 
ana  Wife,  Gent  Dif.  U  788,  Ml;  Dea  Dig.  i 

19a*] 

4.  Adtxbbe  PDssEBSZOif  (|  114*)— Etidenck. 

In  an  action  to  recover  land,  evidence  held 
not  to  establlah  the  title  of  the  defendant  by 
adverse  possession. 

lEd.  Note.— For  other  cases,  see^verae 
Possession,  Cent  Dig.  H  082,  683,  680,  68«: 
Dec.  Dig.  i  114.*] 

Appeal  from  Olrcuit  Court,  Jackson  Connt^. 

Action  by  WUllam  H.  Hellard  and  others 
against  the  Rockcastle  Mining.  Lumber  &  Oil 
Company.  Judgment  for  defendant  and  plain- 
tiffs appeal.  Beversed,  and  action  remanded, 
with  InstmctlonH  to  enter  judgment 

A.  W.  Baker,  of  McKee,  for  appellants.  C 
C.  Williams,  of  Mt  Vernon,  and  J.  R.  Llew- 
ellyn, of  UcKee,  for  appellee. 


MJXAMRt  J.  The  appellants  brought  this 
suit  as  the  cbUdroi  and  heirs  of  John  and 
Martha  Hellard  to  lecorer  three  tracts  of 
land  in,  Jackson  county,  containing  about 
800  acres.  The  record  shows  that  in  1868 
John  Htilaid  owned  the  land  In  question,  and 
that  he  occupied  It  with  Us  family,  OHislst- 
Ing  of  his  wife  and  six  children,  Ave  of  whom 
are  the  appellants  in  this  action.  In  1888, 
Martha  sued  John  for  a  divorce  and  alimony 
in  the  Jackson  circuit  court  The,  divorce 
suit'  was  compromised  by  a  written  aareement 
signed  John  Hellard  and  Martha  Hellard 
on  January  28,  1868,  wherein  John  Hellard 
agreed  tbatlfartba  was  to  hare  all  the  lands, 
absolutely  (supposed  to  contain  about  360 
acre^  Martha  tiien  having  all  the  patents 
for  sam^,  and  certain  spedfled  personal  prtv 
erty.  Sbe  was  also  to  have  possession  and 
control  of  the  <3iUdren.  This  agreemoit  bore 
the  caption  of  the  case  of  Martha  Hellaxa  t. 
John  Hellard  In  the  Jackson  circuit  court 
and  concluded  with  this  soitence :  "Tbe  par- 
ties conaut  that  this  be  entered  as  the  decree 
of  the  court  In  this  suit"  The  agreement 
was  filed  In  the  action  and  bears  thia  ln> 
doraement:  "Consent  decree;  Martha  Hd- 
lard  T.  John  Hellard.  Etatered  upon  the  rec- 
ord this  the  17tb  June,  186p.  Filed  June  17, 
1868.  J.  U.  Wood,  Clerk."  J.  M.  Wood  was 
clerk  of  the  JadESon  dreult  court  At  the 
same  term  of  the  court,  and  on  motion  of  tbe 
plaintiff,  the  action  was  submitted  for  trial, 
and  two  days  later  the  circuit  court  Judge 
made  upon  the  minute  book,  which  he  signed, 
this  entry:  "Judgment  to  be  entered  by 
clerk  on  order  book."  No  further  order  was 
ever  entered  Id  the  case;  but  there  was  found 
among  the  papers  a  formal  and  complete 
judgment  in  the  handwriting  of  the  penman 
who  drafted  the  petition,  granting  the  plain- 
tiff a  divorce  and  carrying  out  the  provisions 
of  the  written  agreement  which  bad  thereto- 
fore been  filed  in  tbe  case.  This  Judgment 
however,  was  never  entered  or  signed  by  the 
judce  and  bears  no  Indorsemrat  of  any  kind. 


MartlUL  Hellard  was  ronarrled  to  MUton 
Martin  in  1869,  and  John  Hellard  was  remar- 
ried to  Ellzabanna  Angel  in  1881.  Martha 
Hellard  and  her  family  continued  to  live  up- 
on tlie  farm  some  three  years  after  her  mar- 
riage to  Martin,  when  she  and  Martin  left 
the  farm  in  the  possession  of  the  children. 
In  1882,  Martin  having  died  In  the  meantime. 
Martha  sold  the  land  to  Colton;  Colton  sold 
it  to  West  in  1887 ;  and  be  in  turn  sold  It 
to  the  appellee,  Rockcastle  Mining,  Lumber  & 
Oil  Company,  In  1888.  John  HeUard  died  In 
189S,  and  Martba,  his  former  wife,  died  in 
1906.  In  1012  this  action  was  brought  by 
the  surviving  five  children  of  John  and  Mar- 
tha Hellard  to  cancel  the  conveyance  from 
their  mother,  Martha,  to  Oolton  and  the  sub- 
sequent conveyances  from  Colton  and  West, 
and  they  further  asked  that  they  be  adjudg- 
ed tbe  owners  of  the  land  in  question. 

[1,  2]  The  proceedings  In  tiie  divorce  case 
did  not-  dissolve  the  relation  of  husband  and 
wife  existing  between  John  and  Martha  Htf- 
lard ;  and,  as  be  did  not  Join  In  her  deed  to 
Colton,  that  deed  was  void  and  of  no  ^eet 
Weber  v.  Tanner,  04  ft  W.  741,  23  B^.  Law 
Rep.  1107;  Kentucky  Stave  Co.  r.  Page,  125 
8.  W.  172.  While  It  may  be  said  that  the  ef- 
fect of  tbe  wrlttra  agreemoit,  whidi  was  sign- 
ed and  filed  In  the  divorce  suit  as  a  buls  for 
a  Bubsequent  Judgment  to  be  altered  fixing 
thdr  property  rights,  vested  Martha  Hellard 
with  the  equitable  title  to  the  lands,  It  did  not 
divest  John  UeUard  of  his  legal  title ;  and. 
that  being  true,  hia  wife's  conveyance  with- 
out ma  Jfdidng  ther^  was  vaiA  as  to  her. 
Appdlee  answered,,  rdying  iqwn  Its  teed  and 
adverse  poesesalon  for  IS  yean  and  SO  years 
to  a  well-defined  bounded  to  defeat  appel- 
lants' claim.  Proof  waa  taken  and  upcm  a 
trial  the  court  dismissed  the  petition  and 
from  that  judgment  the  children  prosecute 
this  appeal. 

[S]  Appellanta  dalm  title  as  the  hdra  of 
both  their  father  and  mother,  |iMirt<it<ng  t3iat 
the  i^reement  filed  In  the  divorce  case  did 
not  divest  their  father  of  title  and  that  their 
mother's  deed  was  Inefliectnal  for  that  pur- 
pose because  thdr  ftither  failed  to  Join 
therein.  Apprilee  Insisted  that  app^lants 
were  estopped  during  her  lifetime  from  deny- 
ing the  validity  of  her  deed,  and  that  avpel- 
lants,  who  daim  through  thefr  mother,  can- 
not set  up  any  better  tlUe.  Tlds  pit^Kwltion, 
bowevor,  is  not  sound;  since  Martha  Hel< 
lard's  deed  was  void,  and  If  she  or  her  chil- 
dren could  be  estopped  from  questioning  Its 
validity,  the  rule  declaring  it  void  would  be 
gtvoi  no  effect  whatever. 

[4]  Appellee's  claim  must  prevail.  If  at  all, 
under  its  plea  of  adverse  holding  for  more 
than  15  years.  The  proof  upon  that  issue  Is 
confined  to  the  testimony  of  two  witnesses ; 
that  of  Mrs.  Alcorn,  the  oldest  chUd  of  John 
and  Martha  Hellard,  and  Joseph  l^iss^,  ap- 
pellee's agent  in  Jackson  county.  Mrs.  Al- 
corn says  she  was  about  10  years  of  age 
when  the  divorce  suit  waa  brought  In  1SB8: 
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that  her  motber  conUnued  to  live  upon  the 
taxm  with  the  children  In  a  caUn  sorrotind- 
ed  a  small  clearing  for  some  three  or  four 
years,  when  she  and  her  husband,  Martin, 
moved  away  leaving  the  children  In  posses* 
sion  of  the  farm.  Mrs.  Alcorn  farther  testi- 
fied that  from  that  time,  which  was  about 
1S72  ox  1873,  she  k^t  the  fbnily  together 
the  best  she  could  in  the  cabin,  as  long  as  the 
children  consented  to  remain  at.  home;  that 
as  they  grew  op  they  left  her  ahd,  finally, 
having  no  one  of  the  fiunlly  to  live  with  her, 
she  abandoned  the  farm ;  that  in  about  1875, 
or  shortly  thereafter,  the  cabin  and  fences 
were  destroyed  by  a  forest  fire  and  were  nev- 
er i^mUt;  that  the  clearing  grew  up  with 
anderbmah  and  second  growth  trees;  and, 
according  to  her  testimony  whldi  Is  not  con- 
tndlcted  by  any  on^  no  person  has  lived  up- 
on the  land  since  she  abandoned  it. 

For  appellee,  Tnssey  testified  that  he  Is  a 
farmer  In  Ja^son  county,  and,  for  the  past 
11  years,  has  had  <^rge  of  appellee's  lands 
In  that  county ;  that  Us  father  preceded  him 
hi  that  capacity  for  three  or  four  years;  and 
that  Scott  McOuire  preceded  his  fother. 
When  aAed  who  had  been  In  possession  of 
the  lands  In  controversy  for  the  last  20  years, 
Tassey  answered  that  appellee  had  so  been 
in  possession,  and  that  be  was  In  possession 
of  said  lands  as  their  agent  Be  admitted 
that  he  had  never  Uved  upon  the  land,  but 
stated  that  he  lived  upon  land  adjoining  It 
on  the  west  When  asked  to  e^tlaln  the 
character  of  bis  possession,  be  answered:  "I 
ride  vrer  the  laml  as  much  as  I  think  neces- 
sary to  take  care  of  the  lands  and  list  them 
and  vas  tax  <m  same  and  act  as  agent  for 
thou.  Bide  over  these  lands'flve  or  six  times 
B  year  or  man  if  I  think  it  necessary." 
Finally,  be  was  asked  and  answered  the  fol- 
lowing questions:  **Q.  When  yon  q)eak  of 
the  defendant  company,  and  yon,"  as  thdr 
agent  having  the  possession  of  the  lands  In 
contest  what  do  yon  mean  by  the  words 
*havliqE  possession'?  A.  The  company  has 
red  lines  painted  around  It  and  I  look  over 
It  for  them.  *  *  *  Q.  Has  any  one  lived 
on  or  occupied  these  lands  In  contest  or  any 
part  titereof  since  yoa  have  been  acquainted 
with  same?  A.  No,  sir;  they  have  not  Q. 
Has  any  portion  of  the  lands  in  contest  been 
under  fence  or  tn  cultivation  since  you  have 
known  tiiem?  A.  Nothing  more  than  some 
old  pieces  of  fence.  There  has  been  no  part 
of  it  cultivated  since  I  have  known  it" 

This  consUtutes  all  the  testlmotay  upon  the 
sabjet^  of  adverse  possession.  It  is  appar- 
ent b^ond  any  question  that  appellee^  tlUe 
tqr  adverse  possession  amounts  to  nothing, 
and,  as  its  paiper  title  is  equally  inefficient,  it 
wholly  falls  in  its  defoise.  The  trial  court 
diould  have  entered  a  judgment  granting  the 
relief  prayed. 

Judgment  reversed,  and  action  ronanded, 
with  instructions  to  tsiter  Judgmrat  accord* 
ingly. 


CmCINNATI,  N.  O.  A  T.  P.  RT.  CO.  et  aL 
V.  BICHABDSON. 

(Court  of  Appeals  of  Kentucky.  Bfaroh  IS, 
1013.) 

1.  TBUZ.    (f  202*)— iNSTBUCnON— BVIDBNCB. 

In  a  railroad  employe's  action  for  iojnries 
from  bein^  struck  by  a  backing  engine  while  he 
was  crosame  the  txack,  it  was  proper  to  In- 
Btroct  that  it  wai  the  duty  of  the  peraoDS  in 
charge  of  the  engine  to  keep  a  lookout,  though 
the  fireman  and  engineer  both  testified,  without 
contradiction,  that  they  were  keeping  a  look- 
out; it  being  proper  to  base  an  instruction  on 
physical  facts  and  circumstances,  as  well  as 
on  direct  and  positiTe  testimony. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  IS  G06,  096-612:  Dec.  Dig.  {  2&:!.«] 

2.  APPEAI,  AJXn  BBBOB  (f  1068*)— H&BICUSB 
EbBOB— iNSTBDCnON. 

In  a  railroad  employe's  action  tor  injuries 
from  beln^  Btruck  by  a  backing  engine,  error 
in  instructing,  without  evidence  of  any  want  of 
a  lookout,  that  it  was  the  duty  of  the  persons 
in  charge  of  the  engine  to  keep  a  lookout  is 
harmless,  where  the  usues  are  few  and  simple; 
and  the  jury,  If  satisfied  from  the  evidence 
that  a  lookout  was  kept  could  not  well  have 
been  influenced  by  such  instruction  to  return 
a  verdict  against  defendant 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ||  4220-4228,  4^0;  Dec. 
Dig.  !  1068.*] 

8.  Mastbb  and  Sbbvant  (|  293*)— Employ^ 
ow  BAXI30AD  Track— Instboction. 

In  a  railroad  employe's  action  for  injniles 
from  being  struck  by  a  backing  engine  while  he 
was  crossing  the  track,  it  was  not  error  to 
instruct  that  it  was  the  dutv  of  the  persons  in 
charge  of  the  engine  to  give  warning  of  its 
movement  by  blowing  the  whistle  or  ringing 
the  bell,  though  plaintiff  admitted  that  he  saw 
the  engine  before  going  on  the  track,  but  tes- 
tified ^t  he  did  not  know  the  engine  was  mov- 
ing. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  H  1148-1166,  1158-1160; 
Dec.  Dig.  1  298.*] 

4.  An>BAi.  AHD  Sbbob  <{  1006*)— ViaDior— 

BVIDENOT. 

A  verdict  sustained  by  evidence  will  not 
be  disturbed  on  appeal,  merely  because  it  la 
not  supported  by  the  testimony  of  the  greater 
number  of  witnesses,  even  though  the  review- 
ing court  may  believe  that  the  weight  of  the 
evidence  is  against  the  verdict 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  §|  3938-3943;  Dec.  Dig.  | 
1008.*] 

0.  Dauagbs  fl  132*)— Pbbsonai.  Injubibs— 

EXCESSIVB  DAlfAOES. 

A  verdict  for  $6,000  for  serious  and  per- 
manent injuries  to  a  railroad  employd  nom 
being  struck  by  a  backing  engine  was  not  ex- 
cessive. 

[Ed.  Note.— For  o^r  ases,  see  Damages, 
Cent  Dig.  H  372-«80,  896;  Dee.  Dig.  1 1^.*] 

Appeal  from  Circuit  Court  Boyle  County. 

Action  by  J.  D.  Richardson  against  the 
Cincinnati,  New  Orleans  &  Texas  Pacific 
Railway  Company  and  others.  From  Judg- 
ment for  plalntifF,  defendants  appeaL  Af- 
firmed. 

At  the  time  of  being  struck  by  a  backing 
aigine,  plaintiff  was  an  employfi  of  the  de- 
fendant company,  and  was  crossing  tbe  track 
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1^  the  most  direct  route  to  Us  home  after 
completion  of  bis  work. 

Charles  H.  Rodes,  George  E.  Stone,  Nelson 
D.  Bodes,  all  of  Danville,  and  John  Galvln, 
of  Cincinnati,  Ohio,  for  appellants.  Bobert 
ilardlng,  John  W.  BawllnsB,  and  Enunet 
Pnryear,  all  of  Danville,  for  eivellee. 

GABBOLL,  J.  This  Is  the  second  ai^)eal 
of  this  case.  The  opinion  on  the  former  ap< 
peal  will  be  found  In  145  Ky.  616, 140  8.  W. 
648 ;  and,  as  the  facts  as  to  bow  the  accident 
occurred  are  very  fully  set  out  in  that  opin- 
ion, it  does  not  seem  necessary  to  repeat 
them  here. 

On  the  first  trial  the  railway  company  de- 
clined to  Introduce  any  evidrace,  but  on  the 
trial  from  which  this  appeal  Is  prosecuted  it 
introduced  the  engineer  and  foreman  of  the 
engine  that  stmdc  appellee,  and  several  other 
wltneeaes;  and  the  jury,  after  hearing  the 
evidence,  assessed  the  damages  In  favor  of 
appellee  at  $5,000.  A  reversal  of  the  judg- 
ment on  this  verdict  Is  asked  (1)  for  alleged 
error  in  the  Instructions;  (2)  because  the 
verdict  is  flagrantly  against  the  evidence; 
(3)  because  the  damages  are  excessive. 

[1,2]  The  court  instructed  the  jury  that 
"it  was  the  duty  of  the  company's  employes 
in  charge  of  the  engine  which  struck  and  In- 
jured the  plaintiff  to  maintain  a  lookout 
ahead  and  give  warning  of  its  approach  and 
be  in  a  position  to  control  Its  movements; 
and  if  you  believe  from  the  evidence  that 
the  employ^  In  charge  of  the  yard  engine 
made  a  backward  movement  of  said  engine, 
and  failed  to  maintain  a  lookout  ahead  of 
same  as  it  moved  backward  In  said  yard,  or 
failed  to  give  reasonable  warning  of  its  ap- 
proach to  plaintiff  by  ringing  its  bell  or  blow- 
ing Its  whistle,  and  because  of  Its  failure  to 
do  so  in  any  one  or  all  of  these  respects  the 
plaintiff,  Richardson,  went  upon  the  track 
and  was  struck  and  Injured,  and  was  at  the 
time  exercising  ordinary  care  for  his  own 
safety,  then  you  will  find  a  verdict  for  the 
plaintiff." 

One  objection  urged  to  this  instruction  Is 
that  the  court  erred  in  advising  the  jury  that 
It  was  the  duty  of  the  persons  in  charge  of 
the  engine  to  keep  a  lookout.  It  is  not  In- 
sisted that  the  employes  did  not  owe  this 
duty,  but  the  argument  is  made  that,  as  the 
uncontradicted  evidence  shows  that  both  the 
fireman  and  engineer  were  keeping  a  lookout, 
It  was  misleading  and  prejudicial  to  instruct 
the  jury  upon  a  point  concerning  which  there 
was  no  conflict  In  the  evidence;  and  it  is 
said  that  so  much  of  the  lustructlon  as  men- 
tioned the  lookout  duty  should,  for  this  rea- 
son, have  been  omitted. 

It  Is  quite  true  that  the  substantial  ground 
of  negligence  relied  on  by  appellee  was  the 
faUure  of  the  persons  In  charge  of  the  en- 
gine to  give  warning  of  Its  movement  by 
ringing  the  bell  or  blowing  the  whistle ;  and 
it  seems  probable  that  the  Jury  believed  the 
employes  were  remiss  ia  the  performance 


of  ttalB  duty,  and  as  a  result  appellee  was  in- 
jured. Bn^  although  this  is  so,  and  although 
the  fireman  and  engineer  both  testified  they 
were  keeping  a  lookout,  and  there  was  no 
direct,  contradictory  evitokoe  on  this  point, 
it  does  not  follow  that  It  was  prejudicial  er- 
ror for  the  court  to  advise  the  Jury  that  it 
was  their  duty  to  keep  a  lotdcout. 

An  instruction  may  be  based  on  physical 
facts  and  circumstances,  as  well  as  on  direct 
and  positive  testimony.  The  Jury  In  t^ 
case  might  have  reached  the  eondnsion,  from 
all  the  facts  and  circumstances  connected 
with  the  accident,  that  the  persons  in  charge 
of  the  engine  were  not  in  fact  keeping  a  snffl- 
dent  locAont,  although  they  testified  that 
they  were.  Tbay  might  have  otmcluded  that 
the  diaractw  of  the  lookout  maintained  by 
them  was  not  such  a  lookout  duty  as  the  law 
imposes,  or  mie  that  would  enable  th«a  to 
have  discovered  the  presence  of  appellee,  as 
he  approadied  ttie  track,  in  time  to  have 
warned  him  of  the  danger  be  was  walking 
Into,  and  to  have  takoi  steps  to  have  pre-  i 
vented  it  by  stoM>liig  the  engine,  as  the  evi-  I 
dence  shows  could  have  been  done^  in  a  tew  ! 
feet. 

The  headlight  on  the  rear  of  tbe  tender  of 
the  engine  was  burning,  and,  although  the 
tender  prevented  the  fireman  and  engineer 
from  sekng  a  person  on  the  trac&  within  10 
or  16  feet  of  the  tender,  they  might  yet  have  ^ 
seen  him  as  he  walked  to  and  was  In  tbe  act 
of  going  on  the  track,  and  before  their  vietr 
of  his  person  was  obstmcted  by  the  tender. 

If,  however,  It  sAiould  be  conceded,  as 
counsel  contend,  there  was  no  fact  or  eir* 
cumstances  whatever  from  which  the  Jury 
could  have  inferred  that  a  proper  lookoat 
was  not  kept,  we  do  not  think  the  Incloslon 
of  this  duty  in  the  Instruction,  under  tbe 
circumstances  of  this  case,  was  prejudicial. 
The  facts  of  this  case  were  very  few  and. 
simple,  and  the  only  negligence  submitted 
consisted  io  the  failure  of  the  employes  to 
keep  a  lookout  and  give  warning  of  tbe 
movement  of  the  engine;  and  if  the  Jury 
were  satisfied  that  a  lookout  was  kept  th^ 
could  not  well  have  been  influ«iced  to  retura 
a  verdict  against  the  company,  because  the 
court  told  them  tliat  it  was  the  duty  of  ttie 
employes  to  keep  a  lookout 

[3]  Another  criticism  of  the  instruction  la 
that  the  Jury  were  told  that  it  was  the  duty 
of  the  employ^  to  give  warning  of  the 
movement  of  the  engine  by  blowing  the 
whistle  or  ringing  the  bell.  The  argument 
of  counsel  In  support  of  this  criticism  is 
that,  as  appellee  admitted  that  he  saw  the 
engine  before  going  on  the  track,  he  had  all 
the  warning  of  its  presence  that  he  could 
have  received  had  tbe  bell  been  ringing  or 
the  whistle  sounded. 

Appellee  did  see  the  engine  on  the  track 
before  he  attefnpted  to  cross;  but  he  tes- 
tifies that  he  did  not  know  it  was  morlog, 
when,  in  fact,  it  was  moving  slowly.  If  the 
engine  bad  been  standing  of  coarse  there 
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would  have  been  no  reason  for  ringing  the 
bell  or  aonndlng  the  whlstie;  but,  as  there 
was  evidmce  to  the  effect  that  the  engine 
was  moving,  it  was  proper  for  the  court  to 
instruct  the  Jury  that  it  was  the  duty  of  the 
anployH  to  gtve  timely  warning  of  Itg 
movement 

[4]  In  respect  to  the  argument  that  the 
Terdict  to  flagrantly  against  the  evidence, 
and  tor  this  reason  a  new  trial  should  be 
granted,  little  need  be  said.  A  greater  num- 
ber of  witnesses  testified  that  the  bell  was 
ringing  than  gave  evidence  that  It  Was  not; 
bat  the  qnesUon  of  the  weight  and  credibili- 
ty to  be  given  to  the  testimony  of  these  wit- 
nesses was  for  the  jury,  and  the  Jury  evi- 
dently believed  the  witnesses  who  said  the 
bell  was  not  ringing. 

We  have  frequently  had  occasion  to  ob- 
serve that  we  will  not  intwf^  with  the 
finding  of  a  Jury  on  a  question  of  ftct, 
merely  because  thdr  finding  to  not  suKwrted 
by  as  much  evidence  as  Is  heard  in  opposi- 
tion to  It  If  we  slundd  adopt  the  rule  of 
weighing  the  evidence  for  ourselves  and  de- 
ciding for  ourselves,  indQ»endently  of  the 
jury,  questions  of  fact,  the  Jury,  as  a  part 
of  the  machinery  of  the  court,  would  be  of 
small  Importance.  In  thto  case  we  think 
the  weight  of  the  evidence  la  in  fhvor  of  the 
proposition  that  the  bell  was  ringing;  but 
this  conclusion  upon  our  part  would  not 
Justify  US  In  setting  aside  the  verdict,  upon 
the  ground  that  It  was  flagrantly  against  the 
evidence  because  there  to  evidmce,  as  well 
■  as  ciKrumstanoes,  showing  that  the  bell  was 
not  ringing. 

[I]  The  last  ground  relied  on  to  that  the 
verdict  to  excessive.  On  the  flrst  trial  there 
was  a  verdict  for  $8,7S(K  and  we  granted  a 
new  trial  because  the  assessment  was  ex- 
cesslvew  On  this  trial  tiie  evidence  that  the 
Injuries  anstalued  by  appellee  are  permanent 
to  much  more  convincing  than  was  the  evi- 
dence on  thto  point  on  the  former  trial,  and 
yet  the  vwdlct  to  much  Ian  than  it  was  on 
the  fonnw  trlaL  That  an^ellee  was  very 
Mrions^  injured  to  not  doiled.  The  only 
disputed  Question  relates  to  the  permanency 
of  hto  injuries.  The  evidence  upon  thto  point 
to  not  oitirely  sattefactory.  Tet  we  think 
there  to  snfliclait  to  show  that  they  are  per- 
manoit,  and  thto  being  so  we  do  not  feel 
disposed  to  interfere  with  the  aasessment 

Uptm  the  whole  case,  aftor  a  careful  con- 
sideration of  the  record,  we  are  convinced 
that  appeltont  had  a  taSx  trial;  and  the 
jndgment  to  affirmed. 


BLOTE  V.  REISS  et  aL 

(Court  of  Appeals  of  Kentucky.   March  18, 
1013.) 

1.  Wills  (H  498, 634*)— ConsTBucnon— "De- 

8CBRDANTS." 

Testator  devised  to  the  wife  of  his  son  cer- 
tain spei^fled  land  for  life,  and  on  her  death 


to  her  descendants  by  testator's  said  sod;  such 
descendants  taking  interest  therein  as  th^ 
would  do  taking  from  her  by  descent.  £«M, 
that  the  word  '  descendaats,"  as  used  in.  such 
provision,  being  limited  to  descendants  from 
the  devisee,  who  were  children  of  testator's 
son,  was  synonymous  with  "children" ;  and 
hence  the  children  of  the  devisee  took  a  vested 
Interest  which  became  fixed  on  death  of 
their  father,  and,  he  having  died,  they,  irith 
the  devisee,  could  convey  the  fee. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
%  ^3087-108»,  1488-1610;   Dec  Dig.  H 

For  other  definitionB,  see  Words  and  Phrases, 
vol.  3,  pp.  2014r-2017:  voL  8,  p.  7635.] 

2.  Beuaikdebs  ({  4*)— "Vested  Bbuaindeb" 
AND  "Contingent  Remain  deb  "—Distinc- 
tion. 

The  fact  that  an  estate  is  to  take  effect 
and  be  enjoyed  after  the  termination  of  an  In- 
tervening  estate  will  not  prevent  both  estates 
from  being  vested  at  the  same  moment;  It 
not  being  the  uncertsiuty  of  enjoyment,  but 
the  uncertainty  of  the  right  to  that  enjoyment, 
which  disrtnggishes  a  contingent  from  a  vested 
remainder. 

[Ed.  Note.— For  other  cases,  see  Bemainders, 
Cent.  Dig.  I  2:  Dec.  Dig.  f  4.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  2.  pp.  160S-1G06;  voL  8,  pp.  7615,  7306. 
7307.] 

3.  Reuaindebs  (I  4*)— Vbbibd  ahd  Ooimir- 
esNT  Reuaindebs. 

Where  there  is  present  capacity  of  a  re- 
mainder taking  effect  in  possessioo,  if  the  pos- 
session were  to  become  vacant,  the  remainder 
is  vested,  though  it  is  uncertaia  that  the  pos- 
session will  become  vacant  before  the  estate 
limited  in  remainder  determines. 

[Ed,  Note.— For  other  cases,  see  Bemainders, 
Cent  Dig.  I  2;  Dec.  Dig.  S  4.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, CSiancery  Branch,  Secoud  Division. 

Suit  for  specific  performance  by  J.  W. 
Reiss  and  others  against  Otto  Slote.  Judg- 
ment for  plaintlfFs,  and  defendant  appeals. 

Wm.  A.  Perry  and  A.  X  Mzot,  both  of 
LoulsvOIe,  tm  appellant  P.  H.  Savage  vt 
LoolBvill^  for  appellees. 


CLAY,  O.  This  appeal  Involves  the  con- 
struction of  the  fourth  clause  of  the  wUl 
of  Washington  Spradltng,  Sr.,  who  died,  a 
resident  of  Jefferson  county,  in  the  year  1868. 
The  clause  in  question  to  as  follows:  "4th. 
X  give  and  devise  to  the  wife  of  my  natural 
son  Washington  Spradling  for  her  sole  and 
separate  use  so  that  the  said  Washington 
shall  have  no  authority  and  control  over  the 
same  or  the  rents,  Isaues  and  profits  arising 
therefrom — a  lot  of  land  twenty-six  feet 
front  on  the  south  side  of  Walnut  street  at 
the  southwest  corner  of  Walnut  and  11th 
streets— and  a  lot  one  hundred  and  thirty 
feet  front  on  the  west  side  of  11th  street  be- 
tween Walnnt  and  Madison  streets,  being 
the  same  purchased  of  Alfred  Thurston  and 
part  of  this  property  has  been  sold  by  me 
and  thto  devise  to  to  cover  what  to  left  at 
that  place  be  It  more  or  less,  and  the  north- 
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em  house  and  lot  of  the  two  which  I  own 
on  the  east  side  of  Third  between  Market 
and  Jefferson  Btreets,  said  Louisa  Is  given 
only  a  life  estate  In  said  lots,  upon  her  death 
I  hereby  give  and  devise  the  same  to  ber 
descendants  by  my  said  son  Washington,  aucb 
descendants  taking  Interest  Uiereln  as  they 
would  do  taking  from  her  by  descent." 

The  question  arises  In  the  following  way: 
On  September  IS,  1880,  Louisa  Spradllng,  the 
devisee  mentioned  In  the  above  clause  of  the 
testator's  will,  together  with  her  husband, 
Washington,  the  testator's  son,  and  her  three 
children,  William  Henry  Spradllng,  James 
Outbrle  Spradllng,  and  Mary  Uzzle  Sprad- 
llng, executed  and  delivered  to  Nicholas 
Relss  a  deed  to  a  portion  of  the  property  de- 
vised by  Washington  Spradllng,  Sr.,  by  the 
clause  of  the  will,  supra.  On  May  S,  1911, 
Nicholas  Relss  died  Intestate,  and  left  sur- 
viving him  plaintiffs  J.  W.  Relss,  Theresa 
Ztnn,  and  others,  who  were  bis  only  children 
and  beirs  at  law.  In  the  montb  of  June, 
1911,  the  children  of  Nicholas  Relss  entered 
Into  a  contract  with  Otto  Slote  for  the  sale 
of  the  property  which  they  Inherited  from 
their  father.  Otto  Slote  declined  to  carry 
out  the  contract  of  sale,  on  the  ground  that 
the  title  of  the  vendors  was  defective.  There- 
upon J.  W.  Relss  and  the  other  childr^  of 
Nicholas  Reiss,  deceased,  brougbt  this  action 
against  Otto  Slote  for  specific  performance. 
In  their  petition  and  amended  petition  they 
Bet  forth  their  chain  of  title,  including  the 
will  of  Washington  Spradllng,  Sr.  The  de- 
fendant's demurrer  to  tbe  petition  as  amend- 
ed was  overruled,  and,  having  declined  to 
plead  further,  specific  performance  was  de- 
creed.  I>efendant  appeals. 

[1]  Defendant  contends  that,  as  the  word 
"descendants"  Is  broad  enough  to  Include  dill- 
dren,  grandchildren,  etc.,  it  cannot  be  ascer- 
tained until  the  death  of  Louisa  Spradllng, 
who  Is  still  living,  who  ber  descendants  will 
be.  Therefore  the  deed  executed  by  her  and 
her  children  was  hot  sufficient  to  vest  a  fee- 
stmple  title  In  Nicholas  Relss.  It  may  be  con- 
ceded that  the  words  "children"  and  "de- 
scendants" are  not  ordinarily  synonymous. 
Nellson  t.  Brett,  99  Va.  673,  40  S.  B.  S2. 
While  children  are  descendants,  descendants 
are  not  always  children  (Bates  v.  Glllett,  182 
111.  287,  24  N.  D.  611);  for  descendants  "are 
those  who  have  Issued  from  an  individual, 
and  Include  his  children,  grandchildren,  and 
tbelr  children  to  the  remotest  degree."  Tlch- 
enor  v.  Brewers'  Bx'r,  98  Ky.  849,  88  S.  W. 
86;  Bouvler's  Law  Dictionary;  Bryan  t. 
Walton,  20  Ga.  480.  But.lt  sometimes  hap- 
pens  that  a  testator  uses  the  word  "descend- 
ants" In  the  sense  of  "children."  Schmaunz 
V.  Goss,  182  Mmb.  141.  In  the  will  under 
euudderatloii  tbe  testator  did  not  nse  the 


word  "descendants"  In  the  ordinary  sense, 
but  qualified  the  word  "descendants"  by  the 
phrase  "by  my  said  son  Washington."  Be 
meant  only  such  descendants  of  Louisa  as 
were  begotten  by  his  son  Washington.  In 
the  ordinary  acceptation  of  the  word,  a  man 
does  not  beget  his  grandchildren  or  great- 
grandchildren. He  begets  only  his  children. 
Granger  v.  Granger,  147  Ind.  95,  44  N.  B. 
189,  46  N.  B.  80,  86  L.  B.  A.  186,  190;  Down- 
ing V.  Bimey,  112  Mich.  474,  70  N.  W.  1006. 
We  therefore  conclude  that  tbe  word  "de- 
scendants" was  used  In  the  sense  of  "chil- 
dren." 

[2]  The  following  elementary  rules  for  dis- 
tinguishing a  vested  from  a  contingent  re- 
mainder have  been  approved  by  this  conrt 
(Mercantile  Bank  of  New  York  t.  Ballard'b 
Assignee,  83  Ky.  481,  4  Am.  St  Rep.  160): 

"Tbe  mere  fact  that  an  estate  is  to  take 
effect  and  be  enjoyed  after  the  termination 
of  an  intervening  estate  will  not  prevent  botii 
estates  from  being  vested  at  tbe  same  mo- 
ment" 

"It  is  not  the  uncertainty  of  enjoyment  in 
the  future,  but  tbe  uncertainty  of  the  right 
to  that  enjoymeut  which  marks  the  distinc- 
tion between  a  vested  and  contii^ent  Inter- 
est" Kent's  Commentaries,  vol.  4,  p.  206. 

[3]  "Tbe  present  capacity  of  taking  effect 
In  possession,  if  the  possession  were  to  be- 
come vacant,  and  not  the  ctttatnty  that  the 
possession  will  become  vacant  before  the 
estate  limited  in  remainder  determines,  uni- 
versally dlstlngalshes  a  vested  remainder 
from  one  that  is  contingent"  Chltty's  Black- 
atone,  vol  2,  p.  169,  note  10;  Walters  v, 
Crutcher,  16  B.  Mon.  2. 

In  the  case  under  consideration  tbe  per- 
sons who  were  to  take  In  remainder,  the 
children  of  Louisa  Spradllng  by  Washington 
Spradllng  were  certain.  There  was  no  un- 
certainty as  to  their  right  of  enjoyment, 
though  the  enjoyment  was  postponed  until 
the  death  of  their  mother.  They  had  the 
present  capacity  of  taking  effect  In  posses- 
sion, had  the  possession  become  vacant  It 
follows,  therefore,  that  they  took  a  vested 
remainder.  So  long  as  their  father  lived, 
tbelr  Interest  was  subject  to  be  diminished 
by  the  birth  of  other  children.  Upon  bis 
death  their  Interest  was  fixed.  As  he  has 
been  dead  for  several  years,  and  It  is  now 
Impossible  for  Louisa  Spradllng  to  have  any 
other  children  by  him.  It  necessarily  follows 
that  the  deed  executed  by  Louisa  Spradllng 
and  Washington  Spradllng  and  their  three 
children  vested  in  Nldiolas  Relss  the  fee- 
simple  title  to  the  property  In  question.  Th^t 
being  true,  the  title  of  his  children  was  good, 
and  tbe  chancellor  properly  decreed  spedflc 
performance  of  tbe  contract  of  sale. 

Jo^ment  affirmed. 
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ORAWFOBD  &  GATLIN  t.  M.  LIYINO- 
STON  &  CO. 

B.  W.  POTTS  &  CO.  7.  SAME. 

(Conn  of  Appeals  of  Kentacky.    Blorcta  20, 
1913.> 

Btzdutok  d  484*)— Sales  ({  38*)— Paboi,  Bv- 

IDBNCB  —  MlSUPBEBBHTATIONB  BT  AQENT 

—Extravagant  Cohmendatioit. 

Where  a  firm  of  experienced  retail  mer- 
chants, familiar  with  the  exaggerated  praise  of 
tfaeir  wares  which  salesmen  are  accustomed  to 
indulge  in,  purchased  fruit  jars  tbroagb  a  tntv- 
eling  salesman,  and  signed  a  contract  therefor, 
it  was  not  ground  for  resciBsion  of  the  contract 
that  the  jars,  though  conforming  with  the  con- 
tract which  was  short  simple,  and  easily  nuder- 
■tood,  and  was  read  by  the  boyera  before  they 
signed  it,  did  not  come  ap  to  certain  extiaTa- 
nint  representations  made  by  the  salesman,  not 
incorporated  into  the  writing. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  »  200It-2020;  Dec.  Dig.  I  434:* 
Sales,  Cent  Dig.  if  66-77,  85;  Dec  Dig.  S  3&^] 

Appeals  tram  Clxcnlt  Courts  McCraCkeoi 
County. 

Two  acttons  M.  Urlngston  ft  CO. 
against  Crawford  ft  Gatlln  and  against  B. 
W.  Potts  ft  Co.  From  a  judgment  in  each 
case  for  idalnttflH  d^endants  appeal.  At- 
firmed. 

Jos.  R.  Grogan  and  D.  G.  Park,  both  of 
Padncah,  for  appellants.  Wbeeler  ft  Hughee, 
<tf  Padncali.  for  apptflees. 


CARROLL,  J.  These  two  cases  were  heard 
together  in  the  lower  court,  and  will  be  dis- 
posed of  in  one  opinion. 

In  March,  1910,  the  appellants,  who  are  re- 
tail merchants,  purchaeed  from  the  appellees, 
who  are  wholesale  merchants,  a  quantity  of 
economy  fruit  Jars.  The  sales  were  made 
throngh  an  agent  of  the  appellees,  and  the 
contract  of  purchase  was  in  writing.  This 
writing,  among  other  things,  contained  the 
following  provisions  In  large  type:  "Terms 
TC^lar;  no  Jars  consigned;  no  exclusive 
agencies  given;  under  no  circumstances  are 
sales  guaranteed;  this  order  Is  not  subject  to 
countermand;  no  promise  or  agreement  valid 
unless  specified  on  thla  order;  no  salesman 
antborised  to  alter  terms  or  conditions  print- 
ed on  this  contract"  The  contract  did  not 
make  any  representations  as  to  the  quality 
or  naefulness  of  the  Jars,  or  describe  the 
manner  in  which  frctlt,  vegetables,  and  other 
Uiings  could  be  preserved.  It  merely  contain- 
ed a  description  of  the  mechanical  features 
of  the  Jars,  and  gave  the  price  at  which 
they  were  sold,  and  the  date  when  they  were 
to  be  shipped. 

The  aivellantB.  falling  to  pay  for  the  Jars 
at  the  time  specified  In  the  contract,  the  ap* 
pellees  brou^t  suit  against  than  to  recover 
the  amotmt  4ue.  The  petitions  did  not  set 
out  tba  written  contract,  but  merely  arerred. 
In  the  ordinary  way,  the  facts  relating  to 


the  contract  of  sale  and  purchase  and  the 
amount  due.  For  answer  to  these  suits  the 
appellants  averred:  "That  the  sale  of  the 
goods  and  acceptance  of  them  were  procured 
by  plaintiffs  to  be  made  to  the  defendants 
through  the  false  and  fraudulent  statements 
and  representations  of  their  general  travel- 
ing salesman,  Mr.  James,  who  sold  the  goods 
to  the  defendants  for  the  plaintiffs  with  full 
authority  from  them  to  make  the  sale  to 
these  defendants  upon  the  special  terms 
agreed  on  in  the  sale,  and  defendants  relied 
on  such  statements  In  purchasing  the  goods, 
and  but  for  which  they  would  not  have  made 
the  purchase.  •  •  •  And  the  traveling 
ag«it  and  salesman  of  plalntltf  falsely  and 
fraudulently  stated  and  represented  to  these 
defendants  in  negotiating  the  sale  that  such 
Jars  were  of  the  best  and  latest  manufacture 
and  designs  for  the  preservation  of  fruits 
and  v^tables,  and  that  they  would  success- 
fully ke^  or  reserve  both  fruits  and  vegeta- 
bles for  use  In  canning  purposes;  but  these 
statements  and  representations  were  false 
and  fraudulent,  and  known  to  be  so  by  such 
agent  when  he  made  them,  and  defendants 
say  that  the  Jars  and  leaUng  process  under 
which  they  were  used  were  worthless  and 
of  no  value,  and  were  not,  and  did  not,  and 
could  not  preserve  the  fruits  or  vegetables 
canned  in  them.  «  •  *  Defendants  say 
BO  soon  as  they  discovered  the  fraud  of  plain- 
tiffs through  their  agent,  they  carefully  pre- 
pared all  of  the  Jars  for  shipment  and  re- 
shipped  them  to  plaintiets;  but  plaintiffs . 
wrongfully  refused  to  accept  a  return  of  such 
Jars  or  a  rescission  of  the  C(mtract  of  sale, 
and  still  wrongfully  refuse  to  accept  them. 
They  further  say  that  there  were  a  few  Jars 
defendants  could  not  procure  to  return,  and 
for  these  they  mailed  plaintiffs  a  check,  but 
plaintiffs  wrongfully  refused  to  accept  ffucb 
che<^" 

The  replies  to  these  answers,  after  contro- 
verting the  affirmative  matter,  set  out  the 
written  contract  between  the  parties  and  the 
conditions  therein  heretofore  quoted,  and 
averred:  "That  the  defendants  read,  or  could 
have  read,  such  contract  before  signing  the 
same,  and  knew,  or  could  have  known,  its 
provMons,  and  well  understood  at  the  time, 
or  could  have  understood  by  the  reading  of 
the-  contract  which  they  signed,  that  the 
agent  or  salesman  selling  said  goods  was  not 
Authorized  to  make  or  agree  to  any  terms 
other  than  those  stated  in  the  contract 
agreed  upon  and  signed  by  the  parties  to  »ald 
sale,  aod  plaintiffs  plead  and  rely  upon  the 
writtai  contract  referred  to  as  an  estoppel 
against  any  claim  or  rq>refientatlon  alleged 
to  have  been  made  by  any  salesman  or  agmt 
of  the  plalntlfts." 

After  other  pleadings  and  motions  had 
been  mad^  the  cases  went  to  trial  before  a 
Jury,  and  the  evidence  on  behalf  of  the  ap- 
pellants showed  that  the  agent  who  sold 
tliMe  Jars  made,  at -the  time  of  the  sale,  a 
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great  many  dxtzaTaga&t,  reddess,  and  on- 
foanded  asaeztloiis  and  r^resentatlons  con- 
cerning the  superior  quality  of  these  Jars  and 
the  great  advantage  in  using  tbem  over  other 
Jars  made  for  like  purposes,  and  that  the 
purdiasers  relied  on  the  represratatlons  made 
by  the  agent,  and  were  induced  thereby 
to  purchase  the  jars.  It  was  further  shown 
that  the  Jars  did  not  at  all  fnlfill  or  come  up 
to  the  representations  made  by  this  ag^t, 
and  that  they  were  not  superior  to  or  as 
good  as  like  Jars  of  other  manufacture.  A 
number  of  witnesses  were  introduced  who 
testified  that  they  bought  these  Jars  from  the 
appellants  and  found  them  unsatisfactory,  if 
not  worthless.  On  the  other  hand,  the  evi- 
dence on  behalf  of  appellees  showed  that  the 
manufacturer  of  the  Jars  sent  out  with  each 
purchase  a  number  of  circulars  d^rlbing 
the  method  of  using  these  Jars  and  the  man- 
ner In  which  different  kinds  of  fruits  and 
vegetables  should  be  preserved,  and  that 
these  circulars  were  Intended  to  be  and  were 
given  to  purchasCTB  by  the  retail  merchants 
selling  the  Jars,  and  that,  when  these  direc- 
tions were  observed,  the  Jars  gave  entire  sat- 
isfaction, and  that  the  Jars  bad  been  on  the 
market  for  several  years,  and  were  in  gener- 
al use. 

The  evidence  further  shows  that  the  Jars 
purchased  were  delivered  to  the  appellants 
some  time  in  April  or  May,  1910,  and  that  in 
June,  1910,  the  appellants  wrote  to  the  Flck- 
rell'Cralg  Company,  who  were  Interested  in 
the  sale  of  the  Jars  with  appellees,  the  fol- 
lowing letter:  "We  bought  25  gross  economy 
Jars  firom  your  salesman.  Now  if  there  Is 
an  honorable  way  to  keep  from  taking  these 
we  would  like  very  much  to  do  so.  The 
fruit  Is  gone  and  we  will  not  need  so  many 
for  other  things,  and  we  have  neither  the 
money  nor  place  to  carry  so  many  over. 
Now  understand  we  are  willing  to  do  the 
right  thing,  but  it  is  no  money  to  have  so 
many  out  here  for  edtber  one  of  us  In  the 
long  mn.  Will  take  some  of  them  this  time 
and  some  next"  It  also  appears  that  in 
August.  1010,  they  made  a  payment  on  the 
purchase  price  of  the  Jars,  and  about  Septem- 
ber Ist  they  notified  the  appellees  that  they 
would  not  pay  for  any  of  the  Jars  that  had 
not  been  B<dd,  and  offered  to  return  the  ones  on 
hand  and  pay  for  those  that  had  been  sold. 
Appellants  also  testified  that  th^  signed  th^ 
written  contract  and  read  and  understood  it 
before  signing  it  Upon  the  conclusion  of  all 
the  evidence,  the  trial  Judge  dlred»d  the 
Jury  to  return  a  verdict  against  ajveHa^nts 
for  the  amount  due  on  the  account  and  Judg- 
ment was  entered  accordingly.  The  only  sub- 
stantial error  assigned  by  appellants  relates 
to  this  ruling  of  the  court 

It  1b  evident  that  the  trial  court  took  the 
case  from  the  Jury  because  he  did  not  believe 
the  parol  evidence  in  respect  to  the  repre- 
sentations made  by  the  agent  was  sufficient  to 


oTOcome  the  written  contract  entered  into  be- 
tween  the  parties,  and  in  this  view  we  concur. 
Appellants  were  intdllgent,  experienced  mer- 
chants, &nil1iar  with  the  exaggerated  praise 
salesmen  are  In  the  habit  of  todu^ing  in  ef- 
forts to  8^  tl^  waxes.  TUere  was  no  re- 
lation of  confldeiee  or  trust  or-  any  reason 
why  Uiey  should  have  r^ed  m  the  ntraTa- 
gant  talk  of  the  salesman,  who  was  a  stran- 
ger to  them,  especially  when  the  Jars,  whlcli 
were  simple  household  articles  in  comm<m 
use,  were  before  them  while  the  agent  was 
describing  their  virtues.  It  is,  however, 
probable,  and  for  the  purpose  of  the  case  we 
assume,  that  this  salesman  made  all  the  rep- 
resentations appellants  say  he  did,  and  that 
they  relied  on  them,  althongb  many  of  the 
assertions  made  by  him  were  false,  and  oa 
their  face  apparently  absurd.  But  whatever 
representations  the  salesman  made,  it  is  con- 
ceded that  following  this  talk,  they  read 
and  understood  and  signed  a  writing  that  set 
out  the  entire  contract  of  purchase  and  sale. 
There  was  nothing  obscure  or  complicated 
about  this  writing.  It  was  short  simple,  and 
easily  understood,  and  they  were  advised  by 
It  that  no  guaranty  accompanied  the  sale; 
that  no  promise  or  agreement  was  valid,  un- 
less specified  In  the  order ;  and  that  the  sales- 
man had  no  authority  to  alter  the  terms  or 
conditions  of  the  contract 

If,  under  the  drcumstancea  of  this  case, 
a  written  contract  could  be  set  at  naught, 
there  would  be  little  use  In  parties  putting 
thdr  engagements  in  writing,  and  written 
contracts  would  be  no  more  stable  than 
verbal  ones.  It  Is  of  the  utmost  Importance,  • 
in  the  transaction  of  business  affairs,  that 
written  contracts  should  be  upheld  in  the 
absence  of  strong  and  convincing  evidence 
that  they  vrere  procured  by  fraud  or  mia^ 
take.  The  very  purpose  of  putting  business 
engagements  In  writing  Is  to  Insure  the  cer- 
tainty of  the  contract  against  the  tempta- 
tion to  avfrid  It  by  one  of  the  parties  who 
may  subaeanoitly  conclude  that  Its  terms 
are  not  as  satisCBCtory  to  him  as  he  ex- 
pected they  would  be  when  tlie  contract 
was  entered  Into.  Eadi  of  the  parties  to  a 
written  contract  has  the  right  to  assume 
that  the  contract  will  be  observed  as  writ- 
ten, and  on  the  ^th  of  It  may  eater  into 
other  tnudness  arrangements  that  oftoi  In- 
Tolre  the  affairs  of  other  people,  and  so  the 
interests  of  many  may  be  directly  affected 
by  the  contract  of  a  few;  and,  thls  frequoit- 
ly  occurring,  business  condition  increases  tlie 
importance  of  requiring  parties  to  abide  by 
what  they  have  mutually  agreed  to  do. 

It  is,  too,  a  matter  of  common  knowledge 
that  memory,  especially  when  biased  by  in- 
terest Is  often  at  foult  in  remembering  the 
exact  details  or  terms  of  a  contract ;  and  it 
Is  also  true  that  when  men  meet  for  Che 
purpose  of  entering  into  a  contract  a  great 
many  things  are  said  that  are  liable  to  be 
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mlfdnterpreted  and  misun^erstoocl,  and  tbls 
leads  not  Infrequently  to  differences  of  opin- 
ion as  to  the  meaning  and  effect  of  tbe  con- 
tract, and  is  the  source  of  innumerable  law* 
suits.  Bnt  when  they  have  talked  the  mat- 
ter over,  and  each  has  had  his  say,  and  they 
put  Into  a  few  word^  In  writing  the  real  con- 
tract they  have  entered  Into,  It  Is  reasonable 
to  presume,  and  the  law  does  so,  that  this 
writing  speaks  tbe  Intention  of  tbe  parties 
to  it,  and  expresses  th^r  mutual  understand- 
ing of  what  was  agreed  upon,  and  all  that 
was  said  before  Is  put  aside.  J.  I.  Case 
Threshing  Machine  Co.  v.  Mattlagly,  142 
Ky.  581.  134  S.  W.  1131;  Provident  SaTlng 
Ufe  Assurance  Society  of  New  York  v.  Shear- 
er, 151  Ky.  298,  101  S.  W.  838.  As  aptly 
said  in  Western  Manufacturing  Co.  v.  Cot- 
ton &  Long,  126  Ey.  749,  104  S.  W.  768,  31 
Ky.  Law  Hep;  1130,  12  L.  B.  A.  (N.  S.)  427: 
"If  the  paper  Itself  Is  plain  In  its  statements, 
easily  nuderatandable,  and  bears  on  Its  face 
no  evidence  of  the  alleged  fraud.  It  op^tes 
by  law  to  merge  all  that  was  simken  before, 
leading  up  to  its  execution.  All  tliat  was 
said  then,  and  urtilch  is  not  Incorporated  Into 
the  docomrat,  must  be  xegarded  as  aban- 
doned or  modified  by  the  terms  finally  writ- 
ten down  and  slgLed.  Such  is  the  very  pur- 
pose of  written  Instruments.  It  fts  to  make 
certain  that  wbldi  may  have  been  Indefinite, 
or  abont  wldch  a  dlspnte  mli^t  arise,  de- 
pending for  Its  settlemoit  npon  fickle  mem- 
ories or  Interested  testimony.  As  tbe  paper 
speaks  for  itself,  caimot  be  misunderstood, 
and  target  not,  tbe  law  looks  with  marked 
favor  upon  written  documents  as  evidence, 
pladng  them  in  the  highest  category.  All 
tbls  wonid  be  undone  If  either  par^  were 
still  at  llber^  to  refate  tbe  writing  by  his 
own  mere  word,  however  trustworthy  he 
may  be.  No  rule  could  more  completely  un- 
settle tlu  law  of  evidence,  built  up  so  pains- 
takingly and  wisely  by  genoatlons  of  ju- 
rists and  leglslatOTS.** 

There  are,  of  course,  many  cases  In  which 
written  contracts  have  been  modified  or  de- 
clared of  no  effect,  because  they  were  pro- 
cured by  fraud  and  misrepresentation  shown 
to  exist  by  parol  evidence;  but  these  cases 
are  an  exception  to  the  general  rule  exclud- 
ing parol  eridence  intended  to  alter  a  writ- 
ten contract,  and  will  be  found  to  rest  on 
exceptional  drcumatances  that  established. 
In  a  satisfactory  manner,  tbat  the  party  as- 
sailing the  writing  was  not  dealing  at  arms' 
length  with  his  adversary,  or  that  some  rela- 
tion of  confidence  or  trust  existed.  But  we 
find  no  such  condltl<m  In  this  record,  or  any- 
thing that  would  take  it  out  of  tbe  role  we 
have  laid  down  as  applicable. 

Some  otbex  matters  of  minor  importance 
are  mentioned  counsel,  bnt  what  we  have 
said  disposes  of  the  real  qnestltm  In  the 
case,  and  die  Judgment  <mi  each  appeal  is 
affirmed. 


INDEPENDENT  UFE  INS.  GO.  OF  AMEB- 
ICA  V.  WOiUAMSON. 

(Court  of  Appeals  of  Kentucky.   March  IS, 

1913.) 

1.  Appeal  aud  Ebbob  (i  966*)  —  Coimmr- 
ANCE  (I  22*)— DiacBsnoN  or  Coobt. 

Under  Civ.  Code  Prac  {  315,  authorizing 
a  postponement  of  trial  -because  of  the  absence 
of  evidence,  npou  a  showing  of  diligence,  etc., 
the  matter  of  granting  cootinuaoceB  for  that 
reason  la  left  largely  In  the  trial  judge's  dis- 
cretion, which  wiU  not  be  interfered  with  an- 
less  prejudidal  error  aSrmatively  appears. 

(Ed.  Note.— For  other  cases,  see  Api>eal  and  Er- 
ror, Cent.  Dig.  I  3887;  Dec,  I^.  |  966;*  Con- 
tinuance, Cent  Dig.  II  68-67;  Dec  IMg.  |  22.*] 

2.  Contiituancb  ({  33*)— Abssht  Wirnaaa 
AFFiDAViiy- Dbpositioh. 

Where,  in  an  action  for  plalntitrs  agreed 
salary  upon  bii  aUeged  wrongful  discharge,  the 
entire  defense  depended  upon  the  evidence  of 
a  witness  who  was  in  charge  of  plaintiff  while 
he  worked  for  defendant,  and  through  whom 
defendant's  general  snperuitendent  received  re- 
ports of  the  manner  in  which  plaintiff  was 
doing  his  work,  such  witness*  affidavit  shontd 
have  been  permitted  to  be  read  as  a  deposi- 
tion upon  a  showing  that  he  waa  not  within  tbe 
jurisdiction  of  the  court 

[Ed.  Note.— For  other  cases,  see  Continaance, 
Cent  Dig.  H  86-88;  Dec  Dig.  |  83.*] 

3.  Mastbb  aitd  Sbbtaht  (|  40*]  —  Ehplot- 

UNT— DiBCHABQB— BVIDIiNCE  Of  GBOUMDS. 
An  employer  was  not  precluded  from 
showing  that  ne  discharged  an  employ^  be- 
cause he  did  not  perform  nis  duties  as  agreed, 
or  because  bis  habits  were  objectionable,  be- 
cause '  in  tbe  letter  requesting  his  resignation 
the  employer  stated  that  he  had  decided  to  re- 
duce the  force,  so  that  employe's  services  were 
Dot  longer  required. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ||  47-49;  Dec.  Dig.  S  40.*] 

4.  Masteb  and  Sibvant  (S  21*)— Coittbact 

OF  KlCPLOTUENX— CONSTBUCnON. 

Under  a  contract  of  employment  providing 
that  the  employer  reserved  the  right  to  can- 
cel the  contract  at  any  time  for  misconduct  or 
for  violating  its  provisions,  Inattention  to  busi- 
ness, or  any  infraction  of  its  rules  as  to  all  of 
whicu  It  should  be  the  final  judge,  upon  show- 
lug  a  violation  of  the  contract  by  tbe  employ^, 
the  exercise  of  employer's  right  to  discharge 
was  final,  and  could  not  be  questioned  m 
court,  tboDgh  It  mieht  appear  to  others  tbat 
the  employer's  breach  of  the  rules  was  not  suf- 
ficient to  justify  bia  discharge. 

[Ed.  Note.— For  other  cases,  see  Ifaster  and 
Servant,  Gent  Dig.  ||  20,  21;  1>e&  Dig.  |  21.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Second  Division. 

Action  by  Thomas  J.  Williamson  against 
the  Independent  Life  Insurance  Company  of 
America.  From  a  judgment  for  plaintiff, 
defendant  appeals.  Reversed,  with  direc- 
tions for  new  trial. 

Paul  Blackwood,  of  Louisville,  for  appel- 
lant Wm.  McKee  Dnncan,  ct  Louisville, 
for  appellea 

CARROLL,  J.  On  June  16,  1908,  the  ap- 
pellee, Williamson,  was  employed  by  the  ap- 
pellant company  as  manager  for  a  term  of 
one  year  at  an  agreed  salary  of  $20  per  week. 
The  contract,  which  was  In  writing,  stipu- 
lated among  other  things:  "That  the  com- 
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pany  reserree  tbe  right  to  cancel  tbls  con- 
tract at  any  time  for  misconduct,  or  for  the 
violation  of  any  clause  thereof,  Inattention 
to  business,  or  for  any  infraction  of  the  rules 
of  the  company,  as  to  all  of  which  the  com- 
pany shall  be  the  final  judge."  On  Septem- 
ber 17,  1908,  the  company,  through  H.  O. 
O'Kaln,  superintendent  of  its  agencies,  wrote 
^VlUlamson  the  following  letter  of  discharge : 
"The  company  has  decided  to  reduce  Its  as- 
sistancy  force  to  two  assistants,  and  has  de- 
cided to  retain  assistants  Hopkins  and  Pope. 
Ton  will,  therefore,  tender  me  your  re^gna- 
tlon  to  take  effect  Saturday,  19,  1908.  If 
yon  care  to  contlnne  with  us  In  the  capacity 
of  an  agent,  I  would  be  glad  if  you  would 
take  the  matter  up  with  our  superintendrat 
Robinson,  and  would  be  glad  to  talk  thet  mat- 
ter over  with  you."  In  1911  Williamson 
brought  this  suit  against  the  company  to  re- 
cover damages  for  Its  alleged  breach  of  con- 
tract in  discharging  him  before  the  expira- 
tion of  the  year  for  which  he  was  employed. 
For  answer  to  his  petition,  the  company, 
after  controverting  tbe  affirmative  matter, 
averred  that  it  dlscliarged  him  because  he 
did  not  obey  directions  given  to  him  by  the 
company  as  to  the  conduct  of  the  business, 
and  neglected  his  buBlness,  and  drank  intox- 
icating liquors  to  excess.  It  further  pleaded 
and  relied  on  the  clause  in  the  contract  be- 
fore mentioned,  giving  it  the  right  to  be  the 
final  Judge  as  to  whether  or  not  Williamson 
fulfilled  all  the  conditions  In  the  wmtract, 
and  averred  that  It  discharged  him  because 
he  did  not  It  further  averred  that,  under 
the  contract.  It  vras  the  sole  Judge  of  his 
compliance  with  the  conditions  of  the  con- 
tract, and  had  the  right  to  discbarge  him 
at  any  time  if,  in  its  Judgment,  he  did  not 
observe  the  terms  of  the  contract 

When  the  case  came  on  for  trial  on  April 
4,  1912,  the  company  asked  for  a  contina- 
ance  on  account  of  the  absence  of  H.  C 
CramptOD.  In  the  affidavits  of  its  attor- 
ney, Blackwood,  and  general  superintendent, 
O'Kaln,  it  was  set  out  that  Grampton  dur- 
ing the  time  of  Williamson's  employment 
was  superintendent  of  agencies  in  Ix)ulsvllle 
where  Williamson  worked,  and  was  superior 
to  blm  in  authority;  but  that  he  had  been 
transferred  from  Louisville  to  Memphis, 
Tenn.,  where  he  was  engaged  In  the  service 
of  the  company;  that  subsequent  to  Jan- 
uary 6, 1012,  at  which  time  the  case  was  set 
down  for  trial  on  April  4,  1912,  It  had  made 
arrangemoitB  with  Grampton  to  have  him 
preset  as  a  witness,  and  that  it  did  not 
know  he  could  not  attmd  until  March  29th, 
when  he  advised  the  company  that,  on  ac- 
count of  the  expected  Illness  of  his  wife,  he 
could  not  with  safety  or  with  propriety  leave 
Memphis  and  attend  the  trial;  that  when 
it  received  this  Information,  it  was  too  late 
to  take  bis  deposition  to  be  read  on,  the  trial. 
It  ffied  with  these  affidavits  the  affidavit  of 
a  physician  in  M^phis,  who  said  that 
Grampton  could  not  safely  leave  home  on 


account  of  the  contemplated  Illness  of  hts 
wife.  It  was  further  set  out  tn  the  affidavit 
of  O'Kaln  that  Grampton  would  testify  that 
"he  was  superintendent  of  defendant's  in- 
dustrial office  in  the  city  of  Louisville,  and 
had  supervision  over  all  the  agents  of  that 
department  in  the  city  of  Louisville,  includ- 
ing Williamson ;  that  it  was  his  duty  to  re- 
port weekly  to  tbe  manager  of  said  depart- 
ment, H.  O.  O'Kaln.  at  Nashville,  Tenn..  as 
to  the  work  done  at  the  Louisville  branch 
and  the  general  business  written  by  tbe 
agents  and  the  conduct  and  discipline  of  the 
office  and  agents,  and  that  he  made  these 
reports  as  required;  that  the  plaintlfif,  Wil- 
liamson, was  a  drinking  man,  and  frequently 
indulged  too  freely  In  the  use  of  intoxicat- 
ing liquors;  •  •  •  that  the  general  char- 
acter of  business  written  by  Williamson's 
department  was  bad,  and  of  the  Class  that 
this  defendant  did  not  care  to  vrite  or  carry, 
and  that  the  business  as  a  class  which  was 
procured  by  him  and  his  agrats  was  not  sat- 
isfactory to  tbe  defendant;  that  said  Gramp- 
ton reported  these  facts  to  the  manager, 
O'Kain,  and  plaintiff's  dismissal  followed." 
Tbe  trial  court  overruled  the  motion  for  a 
continuance,  refused  to  permit  tbe  affidavit 
to  be  read  as  tbe  deposition  of  Grampton. 
and  required  the  company  to  go  into  a  trial 
which  resulted  to  a  verdict  in  favor  of  WU- 
llamscm  for  $644.  From  the  Judgm^t  on 
this  verdict  this  appeal  Is  prosecuted. 

A  number  of  reasons  are  assigned  why  a 
new  trial  dionld  be  ordered,  but  It  only 
seems  necessary  to  notice  two  of  them;  one 
relating  to  the  failure  to  grant  a  continuance 
or  permit  the  affidavit  to  be  read  as  the  d^ 
osillon  of  the  absent  witness,  and  the  other 
to  the  Instmetlons.  Tbe  subject  of  continu- 
ances  In  dvll  cases  Is  treated  In  sectlm  815 
of  the  afll  Oods^  leading  as  follows:  "A 
motion  to  postpone  a  trial  on  account  of  th« 
absence  of  eridenee  can  be  made  onlr  upon 
affidavit  showing  the  materiaUty  of  the  evi- 
dence upectod  to  be  obtained,  and  that  doe 
diligence  bas  been  used  to  obtain  it;  and,  U 
it  be  for  an  abanit  witness,  the  aflUavlt  mnat 
show  what  facts  the  affiant  beHeves  the  wit- 
ness will  prove,  and  not  merely  the  ^Eeet  of 
such  fiictS'ln  evidence;  and  that  tbe  afBant 
believes  them  to  be  tme.  If.  therenpon,  the 
adverse  part?  will  consent  tliat,  on  tbe  trial, 
the  affidavit  shall  be  read  as  the  deposition 
of  the  absent  witness,  the  trial  shall  not  be 
postponed  on  account  of  his  absence^" 

[1]  It  will  be  observed  that  under  this  sec- 
tion the  matter  of  granting  continuances  is 
left  largely  in  the  discretion  of  the  trial 
Judge.  The  reasons  for  this  are  so  obvious 
that  It  is  hardly  worth  while  to  state  them, 
and  we  have  written  in  many  cases  that  tbia 
discretion  vrtll  not  be  interfered  with,  unless 
It  affirmatively  appears  that  it  was  prejudic- 
ial 6rror.  Madisonvllle,  Hartford  &  Eastern 
Railroad  Co.  v.  Allen,  164  S.  W.  6.  It  Is  fur- 
ther apparmt  that  tbae  Is  quite  a  difference 
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between  refnBlnK  a  contintiance  and  also  re- 
faslns  to  let  the  affidavit  be  read  aa  the  dep- 
osldoD  of  the  absent  witness  and  refusing 
to  continue,  but  permitting  the  affidavit  to  be 
so  read.  It  might  not  be  error  to  refuse  a 
continuance  If  the  affidavit  was  permitted  to 
be  read  as  the  dei>osittoii  of  the  absent  wit- 
ness, when  It  would  be  error  to  refuse  to'p«^ 
mit  the  affidavit  to  be  read  as  a  deposition 
and  also  refuse  a  continuance.  Generally  a 
party  has  little  Just  ground  for  complaint  if 
he  la  permitted  to  read  as  a  deposition  what 
Ua  witness  would  testify  to  if  present  In  per- 
son, although  his  motion  for  a  continuance 
Is  overruled,  and  especially  is  this  true  when 
the  attendance  of  the  witness  cannot  be  en- 
forced by  the  processes  of  the  court,  and  his 
evidence  In  the  form  of  a  deposition  is  all 
that  the  party  has  a  right  to  expect 

[2]  In  this  case  we  think  the  error  com- 
mitted by  the  court  was  in  refusing  to  let  the 
affidavit  be  read  as  the  deposition  of  the  ab- 
sent witness,  and  not  In  refusing  to  grant  a 
contlniiaiice.  It  is  true  the  witness  was  not 
within  the  Jurisdiction  of  the  court,  but  he 
was  an  employ^  of  the  company,  and,  as  the 
affidavits  showed,  had  agreed  to  be  present, 
and  would  have  been  except  for  the  expected 
illness  of  his  wife.  The  fact,  too,  that  the 
absent  witnesB  was  an  employ^  of  the  com- 
pany, and  under  its  control,  la  ^titled  to 
considraable  weight  in  determining  whether 
it  could  or  not  reBsonably  depend  on  hla  per- 
Bonal  attendance  as  a  witness.  A  party  mifl^t 
reaaonaUy  expect  to  have  a  person  in  lils  em- 
ployment  inesent  as  a  witness,  and  tha  ris^t 
to  rely  on  his  promise  to  attend,  when  he 
would  not  have  fiie  right  to  rcdy  on  the 
pron^  of  a  strangor.  The  evidence  of  this 
witness  was  very  material  for  the  company. 
Indeed,  its  entire  defense  d^»ended  on  the 
wel^t  the  jury  might  attach  to  his  evidence. 
He  was  directly  in  diarge  of  appdlee  during 
the  whole  time  he  worked  for  the  company, 
and  it  was  throngh  him  that  O'Eain,  the  gen- 
eral  smiaintaident,  rec^ved  reports  of  the 
manner  in  wtdcb  appellee  was  conducting 
himself  In  the  pwformance  of  his  duties. 
Personally  CKain  knew  little  or  nothing 
about  the  matter,  and  bis  conclusions  were 
based  on  reports  he  received  from  Crampton, 
the  absent  witness ;  but  the  court  refused  to 
permit  O'Kaln  to  relate  the  Information  he 
received  from  Crampton,  and  as  a  result  the 
company  was  deprived  of  the  only  evidence 
opon  which  it  rested  its  defense. 

[3int  is  tme  that  In  the  letter  of  dismissal 
O'Kaln  said  he  discharged  appellee  because 
the  company  had  decided  to  reduce  its  force, 
and  did  not  assign  as  a  reason  for  the  dis- 
charge the  fact  that  appellee  was  not  fulffil- 
Ing  bis  contract.  But  the  company  was  not 
preclnded  by  the  reason  assigned  in  this  let- 
ter from  showing  that  appellee  was  discharg- 
ed because  he  failed  to  perform  his  duties  in 
the  manner  stipulated  in  the  contract,  or  be- 
cause bis  habits  and  conduct  wen  objection- 


able. /  With  the  letter  of  discharge  and  the 
other  evidence  it  was  avowed  Crampton 
would  give  before  them  It  would  be  for  the  Ju- 
ry to  say,  under  proper  instruction,  whether 
appellee  was  discharged  for  some  violation  of 
his  contract,  or  merely  because  the  company 
had  concluded  to  reduce  Its  force.  If  appel- 
lee was  discharged  solely  for  the  reason 
given  in  the  letter  of  O'Kaln,  bis  discharge 
was  unjustifiable  and  a  violation  by  the  com- 
pany of  the  contract,  but,  if  appellee  was 
guilty  of  breaches  of  the  contract,  it  had  the 
right  to  discharge  blm. 

Complaint  is  made  by  counsel  for  the  com- 
pany of  the  Instructions  given  by  the  court, 
but,  with  the  evidence  it  was  avowed  Cramp- 
ton would  give  excluded,  the  instructions 
are  not  open  to  criticism,  because  there  was 
no  evidence  that  appellee  had  committed  any 
breach  of  his  contract.  If,  however,  the  evi- 
dence it  was  averred  Crampton  would  give 
had  been  permitted  to  go  to  the  Jury,  or  If 
on  another  trial  this  evidence  is  heard  by 
the  Jury,  the  Instructions  given  on  the  last 
trial  would  not  correctly  submit  the  law  of 
the  case. 

[4}  It  will  be  observed  that  the  company 
In  the  contract  reserved  the  right  to  cancel 
It  at  any  time  for  the  reasons  stated  In  the 
clause  of  the.  contract  bwetofore  quoted,  and 
that  the  company  was  to  be  the  final  Judge 
of  the  question  whether  or  not  a^iellee  com- 
mitted a  breach  of  the  conditions  authorizing 
'  it  to  cancel  the  contract  The  contract,  bow- 
ever,  did  not  give  the  company  the  rlj^t  to 
cancel  It,  unless  it  appeared  that  appeUee 
committed  some  breach  of  its  conditions.  In 
other  words,  unless  appellee  violated  the  con- 
tract, the  company  could  not  discharge  him, 
but,  if  he  ^d  violate  it,  the  quantity  and 
character  of  his  misdoing  was  left  entirely 
to  It.  When  it  showed  a  violation  of  the  con- 
tract, its  right  to  exerdse  the  privilege  giv- 
en to  It  by  the  contract  became  final  and 
conclusive,  and  it  oonld  not  be  made  liable 
for  an  error  of  Judgment  In  asserting  the 
right  of  cancellation,  although  it  might  ap- 
pear to  a  court  or  Jury  that  the  breach  ap* 
pellee  was  guilty  of  was  not  sufficient  to 
Justify  his  discharge.  /Appellee  consented 
that  the  company  should  be  the  Judge  of 
whether  or  not  he  violated  the  contract,  and 
agreed  to  leave  It  to  it  te  finally  determine 
whether  or  not  the  extent  of  his.  violation 
was  sufficient  to  warrant  his  discharge,  and 
this  privilege  the  company  cannot  be  depriv- 
ed of  or  denied  the  right  to  exercise  In  good 
faith  merely  because  a  court  or  Jury  might 
not  think  the  violation  of  sufficient  Import- 
ance to  Justify  his  discharge.  Brldgeford  & 
Co.  V.  Meagher,  144  Ky.  479,  139  S.  W.  750; 
Thomas  v.  Houston,  Stanwood  &  Oamble,  146 
Ky.  156,  142  S.  W.  214,  87  U  B.  A.  (N.  S.) 
950;  Corgan  v.  George  F.  Lee  Coal  Co.,  218 
Pa.  386,  67  Atl.  655,  120  Am.  St  Rep.  891,  11 
Ann.  Cas.  8S8;  Belssel  v.  YermilUon  Farm- 
ers' ^levator  Co.,  102  Minn.  229^  113  N.  W. 
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S7fit  12  I..  B.  A.  (N.  &)  403:  Mackenzie  r. 
Minis,  132  Go.  823,  63  S.  B.  900,  28  L.  R.  A. 
<N.  B.)  1008, 16  Ann.  Gas.  723;  9  Qrc.  If  618- 

The  rights  of  the  parties  In  respect  to  tbe 
matter  under  oonsideratton  are  fixed  bj  the 
contract,  and.  If  on  another  trial  there  Is 
evidence  In  behalf  of  the  company  tending 
to  show  that  appellee  committed  a  breach  of 
his  contract  and  was  In  good  faith  discharged 
for  mlscondact  or  violation  of  the  contract 
or  Inattention  to  bnslness  or  for  any  Infrac- 
tion of  the  mlea  of  the  company,  the  Jury 
should  be  Instructed  in  sabstance  that,  If  he 
violated  any  of  these  conditions  of  the  con- 
tract and  was  In  good  faith  discharged  there- 
for, the  company  was  the  final  Judge  of  the 
quantity  and  character  of  his  misdoing,  and 
they  should  find  for  it,  although  they  might 
believe  the  misconduct  or  inattention  or  vio- 
latious  or  infractions  were  not  suCBdent  to 
Justify  his  discharge;  but,  unless  he  was 
guilty  of  some  violation  of  the  contract,  the 
company  had  no  right  to  discharge  him. 

The  Judgment  la  reversed,  with  directions 
for  a  new  trial  In  conformity  with  this  opin- 
ion. 


PENNSXLVAKEA  CO.  et  aL  T.  BEAOEB'S 
ADM^ 

(Conrt  «f  Appeals  of  Kentm^.    March  18, 
1913.) 

Mabteb  akd  Sebvant  (8  78*>— Benefit  Funds 
—Action  fob  Bbnkfits  —  CoNCLtrsiVBHSss 
OF  Dbpabtubnt's  Dktebmination. 

Plaintifra  InteBtate,  a  railroad  car  inepec- 
tor,  was  a  member  of  defendant's  Tolnntary 
relief  department  prodding  certain  relief  whi<dt 
was  suspended  during  a  member's  suit  for 
damages,  and  precluded  by  a  prosecation  to 
compromise  or  judgment.  The  members  also 
agreed  to  a  regulaaon  providing  for  final  and 
conclusive  setuementB  of  all  disputee,  includ- 
ing the  guestion  whether  a  member  was  In- 
capacitated from  earning  a  livelihood  in  an 
employment  suited  to  Ms  capacity,  by  the  sn* 
permtendent  of  the  department,  with  appeal  to 
the  advisory  board,  composed  of  members  ap- 
pointed in  part  by  the  members  themselves, 
and  in  part  by  the  defendant.  After  an  acci- 
dent, benefits  were  paid  to  plaintiff  for  over 
10  years,  when  the  superintendent  advised 
bim  that,  as  he  was  not  incapacitated  from 
earning  a  livelihood,  he  was  not  entitled  to  fur- 
ther relief,  and  on  appeal  this  finding  was  af- 
firmed by  the  advlioty  board.  Htid,  In  an  ac- 
tion for  benefits  from  the  date  of  their  dis- 
continuance, that  the  regulations  made  it  a 
condition  to  relief  that  the  gneBtion  of  Inca- 
pacity be  submitted  to  the  advisory  board  and 
found  in  favor  of  the  plaintiff,  and  that  its 
adverse  finding  was  condnsive  against  tb»  ac- 
tion. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  |  7a*] 

Appeal  from  Circnlt  Court,  Jeflenon  Ooun- 
ty,  Common  Fleas  Brandi,  First  Division. 

Action  by  J.  H.  Beag^s  administrator 
against  the  Pennsylvania  Company,  Trustee, 
and  others.  Judgment  tot  plaintiff,  and  de- 
fendants appeal.  Beversed  and  remanded. 


Charles  H.  Gibson,  of  Louisville,  for  appel- 
lants. Burnett  H.  Young  and  Hairy  Q.  Bed- 
ingu,  both  of  lioulsvill^  for  iq^pellee; 

CLAT,  G.  In  April,  1880,  the  various  rail- 
road companies  comprising  the  Pennsylvania 
Lines  west  of  Pittsburg  entered  into  an  agree- 
ment which  led  to  the  formation  of  what 
is  known  as.  the  Voluntary  Belief  Depart- 
ment of  the  Pennsylvania  Lines  West  of 
Pittsburg.  The  purpose  of  the  department 
was  to  provide  accident  and  sick  benefits 
for  the  employes  of  the  railroad  companies, 
whether  injured  through  n^ligence  or  not. 
Memb^ship  in  the  departm^t  is  optional 
with  the  employes.  The  department  Is  under 
the  management  of  a  superintendent,  subject, 
however,  to  the  final  control  of  the  advisory 
committee.  The  advisory  committee  is  com- 
posed of  six  members  selected  by  the  em- 
ployes from  among  themselves,  and  six  mem- 
bers selected  by  the  company.  The  fund  out 
of  whidi  the  benefits  are  paid  Is  derived 
from  monthly  contributions  from  the  wages 
of  the  members  of  the  Belief  Department. 
In  tbe  event  there  Is  not  sufficient  money  in 
the  treasury  of  the  Beli^  Department  to  pay 
the  benefits  as  they  accrue,  the  deficit  Is 
made  up  by  the  railroad  company.  The 
Pennsylvania  Railroad  Company  is  the  trus- 
tee for  the  Belief  Department,  and  as  such 
receives  and  disburses  fill  moneys.  Members 
are  classified  according  to  the  monthly  wages 
received. 

On  October  6,  1800,  J.  H.  Bei^,  a  car 
inspector  for  the  Pittsburg,  Cincinnati,  Chi- 
cago ft  8t  Louis  Ballway  Company,  one  of 
the  Pennsylvania  Unes  west  of  Plttsbui^, 
became  a  member  of  tbe  third  class  of  the 
Voluntary  Belief  Department  Members  of 
this  class  are  made  np  of  employes  receiving 
wages  not  less  than  ¥60  nor  more  than  $80  a 
month.  Mem^wrs  of  this  class  contribute 
$2.25  a  month,  and,  In  the  event  th^  ara 
disabled  on  aoconnt  of  accident  while  in  the 
performance  of  duties  in  the  service  of  the 
company,  they  are  mid  bmeflts  at  the  rate 
of  9LB0  a  di^  during  the  first  B2  we^  of 
disability,  and  at  the  rate  of  7S  cents  a  day 
so  Umg  as  the  disability  conttnnea.  In  case 
a  monber  or  Ids  1^1  representative  brings 
suit  against  any  of  the  companlss  associated 
In  tiie  Belief  D^nrtment  for  damages  on  ao- 
count  of  injury  or  death  of  such  member, 
payment  of  benefits  txom  the  Belief  Fond 
on  account  of  same  shall  not  be  made  until 
soch  suit  Is  dlscontiniMd.  If  prosecated  to 
Judgment  or  compromised,  any  payment  of  the 
Judgment  or  amount  In  compromise  shall  pre- 
clude any  claim  vpaiL  the  Belief  Fund  for 
such  Injury  or  death. 

S^m  the  time  J.  H.  Bedger  was  admitted  to 
munbership  in  the  BeUef  Department  up  to 
May  17,  1893,  he  oontrUmted  92l2S  a  montla 
to  the  Belief  Fund,  and  was  always  a  mem- 
ber In  good  standing.    On  May  17,  1893, 
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Reager  was  caught  between  Qie  ends  of  two 
cars,  and  his  knee  was  Injnred  and  his  hip 
dislocated.  Thereupon  the  Relief  Depart- 
ment paid  to  Reager  the  snm  of  (1.60  per 
daf  for  the  first  52  weeks  he  was  disabled, 
and  then  at  the  rate  of  75  cents  a  day  for 
over  10  years.  The  total  amount  bo  paid 
was  something  over  $3,000.  On  July  81,  1904, 
payment  of  benefits  was  stopped.  There- 
upon Reager  brought  this  action  against  the 
PennsylTanla  Company  as  trustee,  the  Pitts- 
burg, Cincinnati,  Chicago  &  St  Louis  Rail- 
way Company,  and  the  Voluntary  Relief  De- , 
partment  for  the  Pennsylvania  Lines  West  of 
Pittsburg  to  recover  benefits  from  the  date 
they  were  stopped  up  to  the  filing  of  the 
suit.  Several  years  later  Reager  died,  and 
the  action  was  revived  and  thereafter  prose- 
cuted In  the  name  of  Edttb  I.  Reager,  ad- 
ministratrix. On  January  8,  1912,  a  trial 
was  had,  and  the  Jury  returned  a  verdict 
for  plalntlir  In  the  sum  of  $1,908  which 
amount  represented  the  benefits  at  the  rate 
of  75  cents  a  day  from  July  31,  1004,  to 
July  20,  1911,  when  Reager  died.  From  the 
Judgment  entered  thereon  this  appeal  is  pros- 
ecuted. 

•  The  cUtf  complaint  of  the  defendants 
grows  out  of  the  alleged  error  of  the  trial 
court  In  sustaining  a  demurrer  to  the  second 
paragraph  of  the  answer  which  they  filed. 
It  appears  that,  upon  becoming  a  member, 
each  applicant  agrees  In  writing  to  the  ■regu- 
lations of  the  department,  containing  the  fol- 
lowing clauses:  "I  also  agree  for  myself  and 
those  claiming  through  me,  to  be  especially 
bound  by  regulation  *number  65,  providing 
for  final  and  conclusive  settlements  of  all 
disputes  by  reference  to  the  suiwrlntendent 
of  the  Relief  Department,  and  an  appeal  to 
the  advisory  committee."  Regulation  No.  65 
is  as  follows:  "All  questions  or  controversies 
of  whatsoever  character  arising  In  any  man- 
ner, or  between  any  persons  in  connection 
with  the  Relief  Department,  or  the  operation 
thereof  shall  be  submitted  to  the  determina- 
tion of  the  superintendent  of  the  Relief  De- 
partment, whose  decision  shall  be  final  and 
conclusive  thereof,  subject  to  the  right  of 
a[9>eal  to  the  advisory  conuuittee  within 
thirty  days  after  notice,  to  the  parties  inter- 
ested, of  the  decision.  When  an  appeal  is 
taken  to  the  advisory  committee  It  shall  be 
heard  by  said  committee  without  further 
notice  at  its  next  stated  meeting,  or  at  such 
future  time  as  they  may  designate,  and  shall 
be  determined  by  a  vote  of  the  majority  of  a 
quorum,  or  more,  present  at  such  meeting, 
and  the  decision  so  arrived  at  by  the  advis- 
ee committee  shall  be  final  and  conclusive 
npon  all  parties  without  exception  or  ap- 
peal." R^nlatlon  No*  45  Is  as  follows: 
"Paymaits  on  account  of  disablement  by  ac- 
ddoit  will  only  be  made  npon  the  disable- 
ment being  shown  to  have  resulted  solely 
from  aeddents  occurring  to  members  In  the 
performance  of  duty  In  the  service  and  to 
wtkUA  ttic^  wwe  assigned,  or  which  they 


were  directed  to  perform  by  proper  authori- 
ty, or  in  voluntarily  protecting  the  property 
of  the  company  In  whose  employ  they  ar& 
This  shall  include  accidents  occurring  to 
members  at  points  npon  the  employing  com- 
pany's propoty  which  they  necessarily  pass, 
when  going  to  or  from  work,  and  wtiich  do 
not  result  from  thdr  voluntarily  or  unnecee- 
sarlly  exposing  themselves  to  danger.  There 
must  be  exterior  or  other  positive  evidence 
of  injury,  and  satis&ctory  evidence  that  it 
incapacitates  the  person  from  performing  his 
duty  in  the  service,  or,  when  of  a  permanent 
character,  to  earn  a  livelihood  in  an  employ- 
ment suited  to  his  capacity.  Disablement 
from  accident  occurring  otherwise  than  as 
aforesaid,  will  be  classed  with  sickness. 
Questions  as  to  the  permanent  character  of 
disability  and  the  continued  payment  of  boi- 
efits  on  account  of  the  same,  shall  be  detw- 
mlned  by  the  advisory  committee." 

Setting  out  the  forcing  regulations,  the 
second  paragraph  of  the  answer  alleges,  In 
substance,  that  prior  to  August  24,  1904.  a 
dispute  arose  between  Reager  and  the  Relief 
Department  as  to  whether  Reager's  disabili- 
ty continued,  or  whether  be  was  able  to  earn 
a  livelihood  In  an  emplojrment  suited  to  his 
capacity,  and  whether  or  not  he  was  entitled 
to  receive  any  further  benefits  from  the  Re- 
lief Department  by  reason  of  his  membership 
therein,  and  the  injury  he  had  received,  and 
that  the  superintendent  of  the  Relief  Depart- 
ment, after  investigation,  decided  that  Rea- 
ger's  disablement  did  not  incapacitate  him 
from  earning  his  livelihood  In  an  employ- 
ment suited  to  his  capacity,  and  that  on  the 
24th  day  of  August,  1904,  he  advised  Reager 
by  letter,  which  the  latter  duly  received,  of 
such  decision,  and  that  the  Relief  Depart- 
m^t  had  no  authority  to  continue  paying 
benefits  to  him  beyond  July  31,  1905;  that 
upon  being  advised  of  the  decision  of  said 
superintendent,  Reager.  on  September  4, 
1004,  sent  a  written  appeal  to  the  advisory 
committee,  complaining  of  said  decision  and 
requesting  the  advisory  committee  to  consid- 
er and  review  said  decision  and  set  it  aside ; 
that  said  appeal  was  duly  considered  and  re- 
viewed by  the  advisory  committee,  and  by  a 
vote  of  the  majority  of  the  committee  the  de- 
cision of  the  superintendent  above  set  out 
was  approved  and  sustained;  that  on  Octo- 
ber 29,  1904,  Reager  was  duly  advised  of  the 
action  of  the  advisory  committee  on  his  ap- 
peal from  the  decision  of  the  superintendent. 
It  was  further  alleged  that  Reager's  claim 
was  considered  and  settled  In  the  manner 
provided  in  the  contract  between  the  parties, 
and  that  defendant  relied  npon  and  pleaded 
said  settlement  In  bar  of  the  action. 

The  question  presented  Is:  Are  regulations 
Nos.  45  and  65  valid,  and  is  the  action  of  the 
advisory  committee  taken  pursuant  thereto 
conclusive  of  plaintHTs  rlgbt  to  maintain 
this  action?  It  may  be  conceded  that  a  large 
number  of  the  courts,  particularly  in  cases 
of  mutual  benefit  or  fraternal  insurance  so- 
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cletles,  have  held  by-la wb  or  regulations  giv- 
ing to  a  certain  board  or  committee  of  the 
society  the  right  finally  to  determine  all 
qnestlons  or  disputes  between  the  members 
and  the  society  to  be  Invalid.  Various  rea- 
sons are  assigned  for  so  holding.  Some  of 
the  courts  base  their  conclusion  on  the  fact 
that  sneh  by-laws  and  regulations  deprive  the 
courts  of  their  Jurisdiction  in  matters  involv- 
ing property  rights,  and  are,  therefore,  con- 
trary to  public  policy  and  void.  Others  place 
stress  on  tlie  f&ct  that  such  provisions  are 
agreements  to  refer  future  disputes  to  ar- 
bitration, and  therefore  cannot  be  enforced 
in  equity  or  sustained  In  bar  to  an  ac- 
tion at  law  or  a  suit  in  equity.  Others  take 
into  consid^tion  the  fact  that  such  boards 
or  committees  are  appointed  by  the  society 
itself,  and  tliat  an  agreement  to  submit  dis- 
putes to  arbitration  before  a  board  or  com- 
mittee selected  by  the  society,  and  therefore 
a  partial  and  interested  tribunal,  should  not 
be  enforced.  The  majority  'Of  such  courts, 
however,  take  the  position  that  such  organ- 
izations may  provide  methods  for  redressing 
grievances  and  deciding  controvereies,  and 
may  compel  members  to  resort  to  this  method 
of  procedure  before  Invoking  tlie  power  of 
the  court.  A  few  of  the  cases  taking  this 
view  of  the  question  are  Bauer  v.  Sampson 
Lodge,  Knights  of  Pythias,  102  Ind.  262,  1 
N.  E.  571 ;  Supreme  Council  of  the  Order  of 
Chosen  Friends  v.  Forsinger,  125  Ind.  52,  25 
N.  E.  129,  e  U  R.  A.  601,  21  Am.  St.  Rep. 
190;  Pepin  v.  Sockets  St.  Jean  Baptlste,  23 
R.  I.  81.  48  Aa  387,  91  Am.  St.  Rep.  620; 
Conductors'  Benefit  Association  v.  Tucker, 
157  111.  194,  42  N.  E.  308,  44  N.  a  286; 
Brotherhood  of  Railway  Trainmen  v.  Oreas- 
er,  108  111.  App.  598 ;  Supr«ne  Lodge  v.  Ray- 
mond, 57  Kan.  648,  47  Pac.  533,  49  U  R.  A. 
373;  Myers  v.  Jenkins,  63  Ohio  St  101,  57 
N.  B.  1089,  81  Am.  St  Rep.  613.  In  addition 
to  the  forgoing  cases,  the  case  of  B.  &  O. 
R.  R,  Co.  y.  Stankard  et  al.,  56  Ohio  St  224, 
46  N.  B.  577,  49  L.  R.  A.  581,  60  Am.  St  Rep. 
745,  is  one  bearing  directly  on  the  validity  of 
rule  11  of  the  Relief  Department  of  the  Balti- 
more &  Ohio  Railway  Company.  Th&t  rule  is 
similar  to  the  rule  under  consideration.  Re- 
lying upon  the  doctrine  announced  in  cases 
of  mutual  benefit  or  fraternal  Insurance  so- 
cieties. It  was  held  that  rule  11.  making  the 
dedston  of  the  advisory  committee  final,  was 
invalid.  For  the  purpose  of  showing  the  rea- 
soning of  the  court,  we  make  the  tollowlng 
quotation:  "Courts  are  created  by  virtue  of 
the  Constitution,  and  Inhere  In  our  body  pol- 
itic as  a  necessary  part  of  our  system  of 
gov^nment,  and  It  is  not  competent  for  any 
one,  by  contract  or  otherwise,  to  deprive 
bimstif  of  their  protection.  The  right  to  ap- 
peal to  the  courts  for  the  r^ress  of  wrongs 
is  one  of  those  rights  which  is  in  its  nature 
under  our  Constitution  alienable,  and  cannot 
be  thrown  off,  or  bai^lned  away.  There  is 
a  class  of  contracts  whlcih  provide  that  the 
value  of  certaia  vragettr,  the  amount  of  leas 


sustained,  the  quantity,  quality,  character, 
and  value  of  work  performed  on  Improve- 
ments, and  the  acceptance  of  a  building  by 
an  architect,  and  other  like  matters,  shall 
be  determined  by  a  certain  person  named  In 
the  contract,  and  his  determination  shall  be 
final  Such  contracts  are  lawful,  and  are 
usually  upheld.  They  do  not  oust  the  courts 
of  their  Jurisdiction  over  the  subjectmatter, 
but  only  provide  a  safe  and  speedy  manner 
of  fixing  definitely  some  fact  which  is  usual- 
ly of  a  complex  and  difficult  nature,  and  one 
that  it  would  not  be  easy  to  establish  by 
evidence.  Such  fact  when  ascertained  and 
fixed  by  the  person,  and  In  the  manner  pro- 
vided by  the  terms  of  the  contract,  Is  con- 
clusive between  the  parties,  in  the  absence 
of  fraud  or  manifest  mistake ;  but  the  par- 
ties are  at  liberty,  after  so  fixing  such  fact 
to  go  Into  court,  and  litigate  such  differenc- 
es as  may  still  exist  between  them.  In  such 
contracts  the  person  selected  to  determine 
the  particular  fact  becomes  the  agent  of  both 
parties  for  that  -  purpose,  and  what  is  done 
by  such  agent  is  in  legal  efiFect  done  by  the 
parties  themselves,  and  therefore  there  Is  no 
hardship  In  holding  them  conclusively  bound 
thereby,  in  the  absence  of  fraud  or  mlstakQ. 
The  following  cases  are  examples  of  such 
contracts:  Easton  v.  Canal  Company,  13 
Ohio,  81 ;  Railroad  Company  v.  Veeder,  17 
Ohio,  385;  Mundy  v.  Railroad  Company,  67 
Fed.  633  [14  C  a  A.  683];  Kane  v.  Stone 
Company,  38  Ohio  St  1;  Railroad  Company 
V.  McGrann,  33  Pa.  530,  75  Am.  Dec.  624; 
Fannce  v.  Burke.  16  Pa.  460,  55  Am.  Dec. 
519 ;  Navigation  Company  v.  Fenlon,  4  Watts 
&  S.  [Pa.]  205;  Hamilton  v.  Insurance  Co., 
136  U.  S.  242  [10  Sup.  Ct  945,  34  L.  Ed.  4191. 
See,  also,  33  Cent.  Law  J.  138.  The  foUow- 
Ing  cases  also  throw  some  light  upon  the 
question  involved  tu  this  case:  Guaranty  Co. 
T.  RaUroad  Co.,  139  U.  S.  137  [11  Sup.  Ct 
612,  36  U  Ed.  U6];  GIttings  v.  Baker,  2 
Ohio  St  21;  Conner  v.  Drake,  1  Ohio  St 
166 ;  KiU  T.  Holllster,  1  Wilson,  129.  Such 
contracts  are  In  their  nature  on^  ai^licable 
to  cases  wh^ein  It  becomes  necessary  to 
fix  some  fiLcts,  leaving  the  question  of  law  to 
be  settled  by  the  courts  upon  proper  proceed- 
ings. The  ultimate  Quefitlon  to  be  deter- 
mined—the liability  or  nonliability  of  the 
parties — must  be  left  to  the  courts.  The 
construction  of  a  written  contract  is  a  ques- 
tion of  law  for  the  court,  and  a  provision 
In  the  contract  that  the  construction  of  such 
contract,  or  the  meaning  of  rules  or  regula- 
tions, shall  be  finally  determined  by  some 
designated  person,  is  void,  becanse  the  court 
cannot  be  robbed  of  its  jurisdiction  to  finally 
determine  such  questions.  In  Insurance  and 
other  like  cases,  where  the  ultimate  question 
is  the  payment  of  a  certain  sum  of  mmey, 
certain  facts  may  be  fixed  by  a  person  se- 
lected for  that  purpose  in  the  contract  bat 
the  ultimate  question  as  to  whether  the  mon- 
ey shall  be  paid  or  not  may  be  litigated  In 
the  courts,  and  a  stipulation  to  the  ctnttikry 


Digitized  by 


Ky.) 


PENNSYLVANIA  CO.  T.  BEARER'S  ADM'B 


415 


Is  void.  The.  fixing  of  the  particular  fact 
by  tbe  person  or  persona  named  in  tbe  con- 
tract, and  In  tlie  manner  therein  provided,  is 
usoally  a  condition  precedent  to  the  bring- 
ing of  an  action  on  the  contract,  and  the 
performance  of  such  condition  should  be 
averred  In  the  petition,  or  some  good  excuse 
given  for  Its  i>^ormance.  Ylnctr  t.  Kgnold, 
27  Cent  I^w  J.  40." 

There  are  several  courts  that  take  a  con- 
trary view  of  the  Question  Involved.  Thus 
In  Rood  V.  Railway  Passenger  &  Freight 
Condactora*  Mutual  Benefit  Association  (C. 
G.)  81t  Fed.  62,  It  was  held  that  a  provision 
of  the  constitution  of  a  beneficial  society 
that  "all  claims  against  the  association  shall 
be  referred  to  the  board  of  directors,  whose 
decision  shall  be  final,"  and  that  "assess- 
mmta  shall  not  be  made  except  on  its  au- 
ttkOTlty,**  vest  the  sole  power  of  determining 
whether  the  association  shall  or  shall  not 
pay  the  claim  and  order  an  assessment  to 
pay  It  In  the  board  of  dltMtom,  and  no 
court  can  review  or  re-examine  their  deci- 
sions In  that  regard.  In  discussing  tbe 
qnestloa  the  oonrt  said:  "It  will  be  seen 
that  the  power  of  these  directors  in  r^ard 
to  the  allowance  ot  this  dalm,  and  or^rlng 
an  assessment  to  pay  It,  is  plenary.  They 
are  clothed  with  faU  anthorlty  to  pass  upon 
each  and  every  claim  presented  against  the 
association,  and  their  dedslon  Is  flnaL  This 
is  a  purely  voluntary  assodatlon.  The  mem- 
bers of  the  association  have,  txr  their  own 
organic  law,  provided  a  tribunal  to  hear 
and  determine  all  claims  against  It,  and  I 
do  not  think  any  court  can  be  Invoked  to 
review  the  action  of  the  board  In  a  matter 
so  completely  delegated  to  them.  An  a^ 
tonpt  to  enforce  by  suit  any  dalm  which 
the  board  of  directors  has  acted  upon  or  re- 
fused to  allow  or  aivroTO  is  equivalent  to 
prosecuting  an  appeal  from  this  board.  It 
was  certainly  competent  for  the  members 
ot  this  association  to  agree  among  them- 
selves that  tbe  action  of  their  board  of  di- 
rectors in  r^erence  to  any  claims  presented 
against  tbe  association  should  be  final;  and 
there  can  be  no  doubt,  fr<Hn  tbe  language  of 
tbe  clause  of  the  constitution  Just  quoted, 
that  they  have  so  agreed." 

In  the  case  of  Osceola  Tribe  No.  11,  I.  O. 
XL  II.,  V.  Schmidt,  Adm'x,  57  Hd.  88,  the 
court  quoted  and  approved  the  following 
language  of  the  same  court  in  the  case  of 
Anacosta  Tribe  of  Bed  Men  v.  Murbach,  13 
Md.  94,  71  Am.  Dec.  625:  "These  are  pri- 
vate beneficial  Institutions  operating  on  the 
members  only,  who,  for  reasons  of  policy  and 
convralence  affecting  thdr  welfare  and  per- 
haps their  exlateoce,  adopt  laws  for  their 
goTemment  to  be  administered  by  them- 
selTes,  to  which  every  person  who  Joins 
them  assents.  They  require  the  surrender 
of  no  right  that  a  man  may  not  waive,  and 
are  obligatory  on  him  only  so  long  as  he 
dkooaas  to  noognlie  their  anthoxltj.  In 


the  present  instance  the  party  appears  to 
have  been  subjected  to  the  general  laws 
and  by-laws  according  to  the  usual  course, 
and,  if  the  tribunal  of  his  own  choice  has 
decided  against  him,  he  ought  not  to  com- 
plain. It  would  very  much  impair  the  use- 
fuln^  of  such  Institutions,  if  they  are  to 
be  harassed  by  petty  suits  of  this  Mud,  and 
this  probably  was  a  controlling  consideration 
In  determining  the  manner  of  assessing  ben- 
efits, and  passing  upon  the  conduct  of  mem- 
bers." 

In  the  case  of  Ferdinand  Van  Poucke  v. 
Netherland  St.  Vincent  de  Paul  Society,  63 
Mich.  378,  20  N.  W.  863.  plaintiff  sued  the 
defendant,  a  mutual  benefit  and  co-operative 
association  of  which  he  was  a  member,  for 
money  dalmed  to  be  due  him  for  dck  ben- 
efits. The  by-laws  of  the  company  provided 
for  a  sick  committee,  whose  duty  It  should 
be  to  investigate  and  drtermlne  whether  a 
member  was  wtltled  to  sncb  benefit,  which 
decision  was  to  be  final,  and  the  committee 
to  be  the  sole  "dedden"  <^  the  question. 
After  plaintiff  had  recelTed  asslstanoe  for 
a  time,  he  was  dted  before  the  committee, 
and,  after  a  hearing.  It  was  decided  that  he 
was  not  entitled  to  receive  any  farther  ben- 
efits on  acoonnt  of  his  injury,  of  whldi  deci- 
sion he  was  duly  notified.  The  by-law  was 
sustained.  The  court  said:  "This  charge 
most  be  considered  with  reference  to  the 
facts  of  this  particular  case.  If  the  by-law 
was  reasonable  and  valid,  not  (Vpresslve  nor 
against  public  policy.  It  forms  a  part  of  the 
contract,  and  tbe  plaintiff  Is  bound  by  Its 
terms.  The  court  below  evidently  regarded 
It- as  a  valid  by-law,  and  his  charge  was 
based  npcrn  that  view.  This  was  a  mutual 
benefit  co-operative  insurance  society.  The 
members  stood  upon  an  equal  footing,  and 
this  by-law  operates  upon  all  alike.  It  la 
reasonable  that  the  sick  committee  sbonkt  be 
Invested  with  authority  to  determine  wheth- 
er a  member  claiming  to  be  sick  is  entitled 
to  the  ben^t  provided  for  In  the  by-law,  and 
also  when  such  benefit  should  cease.  In  a 
society  comprising  a  numerous  memberstiip, 
deriving  its  revenues  from  small  monthly 
contributions,  it  is  of  the  utmost  importance 
that  its  business  should  be  carried  on  In- 
expensively, and  with  a  proper  regard  to  tbe 
object  sought  to  be  accomplished.  It  Is  nec- 
essary that  there  should  be  some  mode  of. 
determining  the  question  of  when  relief 
should  be  given  and  denied,  and  the  method 
provided  in  the  by-law  seems  well  adapted 
to  the  circumstances  and  needs  of  such  a  so- 
ciety. There  is  nothing  oppressive  in  the 
terms  of  the  by-law,  and  It  contains  nothing 
which  the  policy  of  the  law  forbids.  If  it  Is 
enforced  in  good  faith,  and  with  Impartial- 
ity, which  the  members  pledge  themselves  tO' 
do,  it  must  result  in  benefit  to  sick  mem- 
bers, and  at  tbe  same  time  protect  the  funds 
of  the  society  from  deletion  by  the  unde- 
•errins.  .Ko  cbsrga  la  made  against  the- 
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ctanmlttee  of  having  acted  oppresdvely, 
fraadulently,  or  otherwise  than  from  up- 
right motlTes.  The  construction  placed  upon 
the  contract  entered  Into  by  plaintiff  In  be- 
coming a  member  of  thla  society  was  cor- 
rect, and  the  question  of  fact  bearing  tb^e- 
on  was  properly  left  to  the  Jury." 

In  the  case  of  Canfleld  t.  Great  Gamp,  K.  of 
M.,  87  Mich.  626,  49  N.  W.  875, 13  L.  R.  A.  826, 
24  Am.  St  Bep.  186,  the  court  applied  the  doc- 
trine of  Van  Poucbe  v.  Netherland  St.  Vincent 
de  Paul  Society,  supra,  to  a  death  benefit,  hold- 
ing that  no  distinction  could  be  based  upon 
the  fact  that  In  the  earlier  case  the  plaintiff 
was  a  member  claiming  sick  benefits,  while 
in  the  instant  case  the  plaintiff  was  not  a 
member  and  had  no  voice  In  the  selection  of 
the  members  of  the  tribunal.  The  same  rule 
was  adhered  to  In  Fillmore  v.  Great  Camp, 
K.  of  M.,  103  Mich.  437,  61  N.  W.  785,  and 
Hembeau  t.  Great  Camp,  K.  of  M.,  101  Mich. 
161,  50  N.  W.  417,  49  L.  R.  A.  S92,  45  Am.  St. 
Eep.  400. 

In  the  case  of  Robinson  r.  Templar  Lodge 
No.  17,  I.  O.  O.  F.,  07  Cal.  62,  31  Pac.  609, 
which  was  an  action  against  a  mutual  benefit 
association  to  recover  a  sick  benefit,  the  Cali- 
fornia Supreme  Court  held  that  the  volun- 
tary submission  of  plaintifTs  claim  to  a  tri- 
bunal established  by  the  association  was  In 
the  nature  of  a  submission  to  arbitration,  and 
that  the  decision  of  the  tribunal  adverse  to  i 
bis  claim  was  In  the  nature  of  an  award,  and 
should  be  equally  conclusive.  The  court  em- 
phasized the  fact  that  under  the  by-laws  of 
the  society  the  plaintiff  was  not  obliged  to 
submit  his  claim  to  the  tribunal,  but  that,  on 
the  contrary,  he  was  not  even  obliged  to 
make  any  demand  upon  the  association  be- 
fore commencing  an  action  In  a  court  of 
law.  And  In  the  case  of  Railway  Conductors' 
Braieflt  Association  v.  Robinson,  147  HI.  138, 
3S  N.  B).  168,  cited  by  counsel  for  plaintiff 
as  sustaining  the  contrary  view,  the  court, 
while  construing  the  provisions  of  the  con- 
stitution of  the  mutual  benefit  association  as 
not  making  the  decision  of  the  board  of  di- 
rectors final,  took  the  view  that  It  was  com- 
petent for  such  assodatlcnt  to  so  provide. 

Id  the  case  of  Bighmy  v.  Brotherhood  of 
Railway  Trainmen,  113  Iowa,  681,  83  N.  W. 
1091,  It  was  held  that  where  the  certificate 
of  the  tffotliertiood  Btipnlated  that  for  certain 
Injuries  the  Insured  should  receive  the  full 
amount  of  the  certificate,  but  that  "their 
claims  for  total  disabliity"  sbonld  be  referred 
to  certain  officers  of  the  order,  "who  shall 
decide  as  to  whether  or  not  the  dfsablUty  Ut 
of  such  a  nature  as  to  totally  and  perma- 
nently Incapacitate  the  claimant  f<Hr  the  per* 
formance  of  duty  In  any  part  of  the  train  or 
yard  service,  and,  if  the  claim  Is  approved 
them,  the  claimant  shall  reoelve  tlie  full 
amonnt"  of  the  certificate,  a  decision  by  sndi 
offlcen  as  to  whether  tihe  Injurtee  anatalned 
by  the  member  totally  disabled  him  was 
final,  and,  if  nnfiivoiabUk  no  lesort  ooaU  be 
bad  to  the  oonrti. 


In  the  case  of  Sanderson  t.  Brotherhood 
of  Railroad  Trainmen,  204  Pa.  182,  63  AtL 
767,  it  was  held  that  where  the  constitution 
of  the  beneficial  society  provides  that  the  loss 
of  a  hand,  foot,  or  eye  shall  be  deemed  a 
total  disability,  but  that  whether  any  other 
Injury  Is  to  be  deemed  a  total  disability  shall 
be  determined  by  a  tribunal  established  by 
the  constitution,  a  decision  of  such  tribunal 
is  binding  upon  the  members.  In  discussing 
the  question  the  court  said:  "Referring  to 
this,  the  learned  Judge  of  the  common  pleas 
says  in  the  opinion  filed:  'In  the  case  at  bar 
the  plalntlfTs  statement  clearly  shows  that 
the  constitution  of  the  order  provides  a  tri- 
bunal to  decide  the  very  question  now  in  con- 
troversy In  this  case,  to  wit,  whether  or  not 
plalntlfTs  claim  amounted  to  total  disability. 
In  accepting  the  certificate  the  plaintiff 
agreed  with  the  other  members  of  the  benefi- 
cial order  that  he  would  submit  this  question 
to  the  tribunal  so  constituted.  It  was  a 
tribunal  of  his  own  choice.  .  It  was  doubtless 
provided  for  the  express  purpose  of  prevent- 
ing litigation,  and  thereby  to  inrevent  the 
funds  of  the  order  from  being  taken  and 
used  In  defending  suits.  It  Is  to  the  interest 
of  every  member  of  the  order  that  this  regu- 
lation should  be  enforced.  In  our  opinion 
the  decision  of  such  tribunal  Is  conclusive 
upon  the  plaintiff,  and  the  merits  of  the  de- 
I  clslon  of  such  tribunal  cannot  be  inquired 
Into  collaterally,  whether  by  action  at  law  or 
other  mode.'  On  this  finding  we  affirm  the 
Judgment" 

In  the  present  case  the  Relief  Fund  is  made 
up  of  contributions  from  employes  who  are 
members  of  the  association,  while  any- deficit 
in  the  amount  of  money  necessary  to  pay  the 
claims  for  relief  is  made  up  by  the  railroads. 
While  it  is  tru^  that  the  relief  association 
may  be  of  advantage  to  the  railroads,  in 
that  the  amoxmt  contributed  by  them  Is  not 
as  great  as  they  would  have  to  contribute 
In  the  event  of  suits  by  the  injured  employes, 
it  cannot  be  doubted  that  the  aBsodaUon  Is 
also  of  great  benefit  to  the  employes  who 
become  members  tiiereof,  because,  under  the 
relations,  th^  are  entitled  to  relief  wheth- 
er Injured  through  negligence  or  not  As 
such  assodatlons,  therefore,  serve  a  benefi- 
cent purpose,  it  should  be  the  policy  of  the 
courts  to  enooorage  them  rather  than  to 
diflconrage  th»n.  Here  tiie  relief  assodatlon 
is  voluntary.  No  employe  has  to  Join  it. 
Even  aftw  he  Joins  it,  he  is  not  deprived  of 
hla  right  in  the  first  Instance  to  me  the  rail- 
road company  by  which  he  is  employed 
for  <!Uimages  for  personal  Injuries  wfaldi  he 
may  receive.  He  has  the  undoubted  right 
dthor  to  sue  the  railroad  or  to  set  up  a  claim 
for  tmi^ts  from  the  reli^  association.  As 
a  condition  to  zeliet  from  the  asBoctatton  be 
agrees  to  be  bound  by  its  regulations.  R^u- 
latlon  No.  4S  provides  for  rdlef  where  the 
em^oyft  is  disabled  soMy  fkom  an  acddent 
oocnrring  to  him  In  tlie  perfOnuance  of  his 
datles  In  the  service  of  the  company,  and 
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to  wUch  b*  wu  asodgoed  or  whlcb  he  wmi 

directed  to  perfona  by  jfrootat  authority*  or 
In  Tolvntarlly  isoteetliic  the  pn^wrty  of  tbe 
ralbroad  CMupany;  and,  wbwe  bla  Injury 
la  of  a  pomanent  ^aracter,  there  mnat  be 
aatlsfactory  evldoiGe  that  It  Incapadtaina 
blm  to  eani  a  livelihood  In  an  employment 
suited  to  his  capacity.  Questiona  aa  to  the 
permanent  character  of  disability  and  the 
continued  payment  of  benefits  on  aeconnt 
of  the  same  shall  be  determined  the 
advisory  conmoittee.  By  r^pilatlon  65  Uie 
dedaion  of  the  advlaory  committee  Is  made 
finaL  In  our  opinion  the  resulatlonB  In  ques- 
tion amount  to  someUiinc  more  than  a  mece 
agreement  to  submit  futiue  dlspntea  to  ar- 
bitration.  It  la  a  condition  to  relief  that 
the  question  of  disability  shall  be  submitted 
to  the  advisory  committee,  and  that  its  de> 
dslva  shall  be  In  fftTor  of  the  employ^  ask- 
ing rdief.  There  may  be  some  reason  for 
withholding  from  such  a  tribunal  the  li^t 
to  pass  on  soch  a  question  where  the  tribu- 
nal Is  selected  by  the  association  or  the  con- 
tributing railroads,  and  is  therefore  disposed 
to  look  to  the  Interests  of  the  association  or 
the  railroads,  rather  than  to  the  interests 
of  the  contributing  employes.  In  tbe  present 
case,  however,  such  is  not  the  character  of 
the  tribunal  selected  to  determine  such  ques- 
tions. The  advisory  committee  is  not  select- 
ed by  the  railroad  companies  alone.  It  is 
composed  of  12  members,  six  selected  by  the 
railroad  companies,  and  six  selected  by  the 
contributing  employ^  from  among  their  own 
members.  It  will  be  seen,  therefore,  that  the 
contributing  employs,  not  only  is  represented 
on  the  advisory  committee,  but  bas  a  voice 
In  selecting  his  r^resentatives.  At  the  time 
the  adrisory  committee  acted  Reager*s  rlgbt 
to  continued  rell^  depended  upon  whether 
or  not  he  was  still  incapacitated  to  earn  a 
livelihood  suited  to  his  capacity.  Here  was 
a  simple  question  of  fact  incident  to  his 
right  to  continued  relief.  What  principle 
of  public  policy  is  contravened  by  giving  to 
an  impartial  tribunal  the  rlgbt  to  pass  on 
such  a  question?  Why  are  we  to  assume 
that  the  members  of  such  a  tribunal,  who 
are  Interested  in  tbe  welfare  and  success 
of  the  relief  association  and  know  ttiat  its 
success  depends  upon  tbe  fair  treatment  of 
its  members,  and  wbo  frequently  come  in 
contact  vFlth  injured  men,  and  are  therefore 
In  a  better  position  to  determine  whether  or 
not  their  injuries  are  of  such  character  that 
tb^  cannot  earn  their  livelihood  in  employ- 
ments suited  to  their  capacities,  will  act  un- 
fairly and  unjustly  In  matters  that  may  be 
submitted  to  them?  The  whole  trend  of  mod- 
em  thought  is  towards  the  settlement  of 
such  questions  outside  of  court,  and  It  should 
be  the  policy  of  the  courts  to  encourage  such 
settlements  rather  than  to  hem  them  about 
with  restrletionB  that  will  make  such  settle- 
ments impossible.   One  of  the  very  purposes 


of  the  association  was  to  do  away  with  the 
aeoessl^  for  aulta  and  the  great  coat  of  Utl> 
gation  by  providing  an  impartial  tribunal 
to  pass  on  certain  questions.  To  say  either 
that  a  party  In  tbe  first  instance  need  not 
resort  to  such  a  tribunal  or  that  he  has  the 
rl^t,  after  a  decMon  against  blm  on  a 
question  ot  fact  Botb.  aa  la  here  presented, 
still  to  resort  to  the  courts,  would  practical- 
ly rob  the  association  its  most  bensflcent 
feature,  and  defeat  the  real  purpose  for 
whidi  it  was  formed.  The  prasoit  case  wdl 
lllnstratea  the  inevitable  result  of  sutdi  a  con- 
duaion.  In  the  first  instance  Beager  sab- 
mltted  Ub  claim  for  reUef  to  the  advisory 
oomndttee.  He  was  granted  relief,  and  con- 
tinued to  enjoy  it  fbr  about  10  years.  Dur- 
ing that  time  he  was  paid  sometbbig  like 
$3^000.  According  to  tbe  amended  answer, 
the  same  tribunal  which  granted  him  the 
relief  In  the  first  Instance,  and  to  wbldi  he 
voluntarily  submitted  blB  Claim  at  that  time, 
again  considered  his  caa^  and  held  that  he 
was  not  Incapedtated  to  earn  a  livelihood 
in  an  empl(qrmait  suited  to  his  capadt7.  To 
say  ttiat  the  last  decision  of  the  advlaory 
committee  Is  of  no  effect  Is  to  say  that  an 
employ^  is  only  bound  by  its  decision  when 
it  deddes  in  his  favor.  In  other  words,  be 
should  be  permitted  to  enjoy  the  benefits  of 
his  contract,  and  reject  altogetlier  the  bur- 
dens which  it  imposes.  It  is  not  necessary 
for  us  to  consider  regulations  W  and  45  in 
any  other  aspect  than  as  here  presented. 
They  give  to  the  advisory  committee  the 
right  to  pass  on  tbe  question  of  the  Injured 
employe's  continued  disability.  This  Is  a 
question  of  fact  While  we  will  not  apply 
the  doctrine  eicept  in  cases  of  voluntary 
relief  assodations  such  as  the  one  under  con- 
sideration, we  think  it  Is  within  the  power 
of  such  an  association  to  provide  for  a  sub- 
mission of  such  question  of  fact  to  an  Im- 
partial tribunal  selected  by  the  parties  them- 
selves, and  make  its  decision  final  as  to 
such  question,  in  the  absence  of  a  showing 
of  fraud  or  mistake.  By  adopting  this  rule 
we  give  effect  to  the  by-laws  In  question,  and 
at  the  same  time  give  to  the  Injured  employs 
the  right  finally  to  resort  to  the  courts, 
where  the  evidence  Is  clear  and  oonvindng 
that  the  advisory  committee  was  guilty  of 
either  fraud  or  mistake. 

It  follows  that  the  demurrer  to  the  amend- 
ed answer  should  have  been  overruled. 

Judgment  reversed  and  cause  remanded 
for  proceedings  consistent  with  this  opinion. 


HcORBABT.  Qovemor,  v,  WILLIAMS. 

(Court  of  Appeals  of  Kentucky.  March  20, 
1913.) 

1.  JunoES  (I  16*)— AppoiirtMraT— "RaotTLAR 
Blbction." 

Const  S  102,  proTides  tliat,  when  a  new 
county  is  created,  officers  to  serve  until  the  next 
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resnlar  election  ihall  be  elected  or  appointed  as 
prescribed  by  the  General  ABsembly.  Section 
152  provides  as  to  vacancies  that,  if  ttie  on- 
expired  term  ends  at  tlie  next  succeeding  annual 
election  at  Tcbich  county  officers  are  elected,  the 
office  shall  be  filled  by  appointment  for  the  re- 
mainder of  the  term,  and,  if  the  unexpired  tens 
viU  not  80  end,  and  three  months  intervene 
before  such  election,  the  office  shall  be  filled  by 
appointment  nntil  said  election,  and  thence 
vacaneles  shall  be  filled  by  election  for  the  re- 
mainder of  the  term,  and,  if  three  montbl  do 
not  BO  intervene,  the  office  shall  be  filled  by  ap- 
pointment till  the  second  succeeding  election, 
and  thence  by  election  for  any  remainder  of  the 
nnexpired  term.  Acts  1912,  c.  40,  {  S,  effective 
June  12,  1912,  creating  AfcGreaiy  county,  pro- 
vides that  ■  the  officers  appointed  by  the  Gov- 
ernor shall  hold  office  until  the  next  regular 
county  election  and  nntil  their  snccesBors  are 
elected.  On  Jane  12,  1912,  the  G^ovemor  ap- 
pointed a  county  judge  of  such  county  who  dls- 
chai^ed  the  duties  until  October,  1912,  when 
he  resigned  and  another  was  appointed,  who 
still  holds  the  office,  and  at  the  regular  Novem- 
ber  election  in  1912  plaintiiF  was  regularly  nom- 
inated and  obtained  the  majority  of  votes  for 
the  office.  Eeld,  that  the  election  of  1912  was 
a  "regular  election,"  and  the  "next  succeeding 
annual  election"  within  the  statutes,  so  that 
plaintiff  was  entitled  to  the  office  ot  county 
judge  as  against?  a  second  appointee  of  the  Gov- 
ernor; the  three  months  before  the  election  be- 
ing computed  from  the  vacancy  in  the  office 
which  arose  when  the  act  creating  the  county 
became  a  law,  and  not  on  the  resignation  of  the 
Incumbent  in  October. 

[Ed.  Note.— For  other  cases,  see  Judges,  Cent 
Dig.  K  46,  53-59;  Dec.  Dig.  {  16.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  7,  pp.  6086.  6037.] 

2.  PtEADINQ  (§  214*)— DEMUBRIB. 

A  demurrer  to  the  petition  admits  allega- 
tions of  fact  therein. 

[Bd.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  |S  525-534;  Dec.  Dig.  |  214.*] 

3.  KUndauub  (i  77*)— lasin  m  Ooiocibbion 

BT  GOVEBNOB. 

In  issuing  a  commission  to  one  elected  to 
office,  the  Governor  acts  only  in  a  ministerial 
capacity  and  could  refuse  to  act  only  In  case  the 
election  la  void»  and  hence  it  anbject  to  manda- 
mus. 

[Ed.  Note.— For  other  cases,  see  tfandamus, 
Cent  Dig.  SS  161-169;  Dec  Dig.  S  77.*] 

4.  Blbctions  (I  36*)— Wbit  of  Election. 

Where  the  time  of  an  election  was  fixed  by 
Statute,  an  election  held  at  that  time  was  valid, 
thongh  no  writ  of  election  was  Issued. 

[Bd.  Notew— For  other  cases,  see  IBectionB, 
Cent.  Dig.  i  20 ;  Dec.  Dig.  S  86u*] 

Appeal  from  Clrcnit  Court,  Franklin 
County. 

Proceedings  by  James  EL  Williams  against 
James  B.  McCreary,  Goremor.  From  a  judg- 
ment tor  plaintiff,  defendant  appeals.  Af- 
firmed. 

James  Gamett,  Atty.  Gen.,  M.  M.  Lofian, 
Asst  Atty.  Gen.,  L.  G.  Campbell,  of  Pine 
Knot,  and  W.  R.  Cress  4k  Son,  of  Monticello, 
for  appelant.  Denton  ft  FUwln*  of  Somer- 
set, for  appellee. 

liASSING,  J.  SecUon  6  of  the  leglslatlTe 
act  of  1912,  creating  the  county  of  McCreary. 
proTldes:  "It  shall  be  the  duty  of  the  Got^ 


emor  to  appoint  from  the  eligible  (Atix&a  of 
said  connt7.  all  of  the  officers  provided  for  a 
county  by  the  Constltnlion  and  laws  of  this 
state.  •  •  •  Such  officers  shall  be  re- 
gnlred  to  give  bond  as  Is  required  of  sim- 
ilar officers  under  the  Constitution  and  laws 
of  this  state,  and  they  shall  hold  office 
until  the  next  regular  county  election  and 
until  their  successors  are  elected  and 
qualified."  Laws  1912,  c  46.  Under  this 
authority,  the  Governor,  on  June  12.  1912, 
when  the  act  became  a  law,  ai^inted  J.  C. 
Goode  to  the  office  of  county  judge;  He  ac- 
cepted the  appointment,  qualified,  and  enter- 
ed upon  the  discharge  of  hia  duties.  In  Oc- 
tober, 1912,  he  resigned,  and  one  Henry  Jones 
was  appointed  tn  his  stead  and  still  holds 
the  office.  On  January  4.  1013,  J.  B.  Wil- 
liams filed  suit  in  the  Franklin  circuit 
court,  in  which  he  sougjit,  by  mandamus,  to 
compel  the  Governor  to  Issue  to  tdm  ^  com- 
mission as  Judge  of  McCreary  county.  In  his 
petition,  he  alleged  facts  showing  that  he 
was  legally  qualified  to  hold  the  office  of 
county  judge;  the  creation  of  the  county  by 
legislative  act  was  set  out.  at  length.  The 
vacancy  in  the  office  of  couuty  Judge  on 
June  12,  1912,  when  the  act  became  a  law 
was  set  out,  and  plaintiff  alleged  that  it  was 
required  to  be  filled  by  election  at  the  regu- 
lar Novemtwr  election  In  1912 ;  that  he  pro- 
cured the  Republican  nomination  for  said 
office  and  caused  this  fact  to  be  cectlfled  to 
the  county  court  clerk  of  McCreary  county, 
within  the  time  prescribed  by  law ;  that  the 
clerk  caused  his  name  to  be  printed  on  the 
official  ballot  used  at  said  election  under  the 
Republican  emblem;  that  there  were  two 
other  candidates  for  said  office  at  said  elec- 
tion; that  one  of  them  received  84  votes,  the 
other  305  votes,  whUe  he  received  525  votes, 
making  a  total  of  914  votes  cast  for  Jud«6, 
out  of  a  total  of  1,261  cast  at  said  Section 
for  presidential  electors ;  that,  fvior  to  said 
election,  he  made  an  active  canvass  for 
said  office,  and  his  candidacy  warn  well 
known ;  that  after  said  election,  at  the  time 
required  by  law,  the  hoard  of  Section  com- 
missloners  for  said  county  met  at  the  thai 
seat  of  government  and  canvassed  the 
turns  of  said  election,  and,  havli^  done  so. 
Issued  a  certificate  In  triplicate  showins  tlie 
election  of  plaintiff  to  the  office  of  comity 
Judge;  that  one  copy  of  said  certificate  was 
delivered  to  the  plaintiff,  one  lodged  In  tlie 
county  court  clerk's  office,  and  one  forward- 
ed to  the  Secretary  of  State  at  Frankfort; 
that,  notwithstanding  his  election  to  aaid  of- 
fice, the  Governor-  refused  to  issue  to  Mn^ 
his  commission,  and  he  was  on  that  account 
deprived  aM  kept  out  of  his  offlc&  He  pray- 
ed for  a  writ  of  mandamus  reqnlring  the 
Governor  to  issue  sold  commission.  The  de- 
fendant demurred  to  the  petition.  Fending  a 
decision  thereon,  the  following  agreed  sttpo- 
latlOD  of  &cta  was  filed,  witii  the  under- 
standlng  that,  on  the  pleadings  and  this  at^ 
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ulaUon,  the  case  should  be  sabinltted:  '^t 
Is  agreed  tbat,  at  the  time  the  bill  creating 
McCreary  countjr  went  Into  rfPect,  3.  C 
Goode  was  by  the  OoTemor  of  Kentncky  ap- 
pointed as  cotmty  Judge  of  McCreary  coun- 
ty, and  said  Goode  held  said  office  until  with- 
in three  months  before  the  r^nlar  election, 
1912,  and  then  resigned  as  said  county  judge 
of  McCreary  county,  and  thereupon  and 
within  three  months  before  said  Norember 
election,  1912,  the  said  defendant,  as  Gover- 
nor of  the  conunouwealth  of  Kentucky,  ai>- 
polnted  one  Henry  Jones  to  said  office  of 
county  Jndge  of  McCreary  county,  who  exe- 
cuted bond  and  took  the  oath  as  required 
by  law  and  is  now  the  acting  county  Judge  of 
said  McCreary  county."  Thereupon  the  court 
entered  Judgment  for  plaintitT.  The  defend- 
ant appeals. 

Section  102  of  the  Constitution  provides: 
"Wh^  a  new  county  shall  be  created,  officers 
tor  the  same,  to  serve  until  the  next  regular 
electlOD,  shall  be  elected  or  appointed  in  such 
way  and  at  such  times  as  the  General  As- 
sembly may  prescribe."  And  secdon  152 
provides:  "Except  as  otherwise  provided  in 
this  Gonstitutlon,  vacancies  In  all  elective  of- 
ficea  shall  be  filled  by  election  or  ai^olnt- 
ment,  as  follows:  If  the  unexpired  term  will 
end  at  the  next  succeeding  annual  election  at 
which  either  dty,  town,  conn^,  district  or 
state  officers  are  to  be  elected,  the  office 
shall  be  filled  by  appolntmoit  tor  the  .re* 
malnder  of  the  term.  If  tlie  unexpired  term 
will  not  end  at  the  noct  socceedlng  anmia] 
election  at  whldi  eit^ier  dty,  town,  cotmty. 
district  OT  state  officers  are  to  be  elected, 
and  if  three  montlis  Intervene  before  said 
SDcceedlng  annual  election  at  which  either 
dty,  town,  conn^,  dlatiict  or  state  officers 
are  to  be  elected,  the  office  shall  be  filled  by 
aroointmont  until, said  electitm,  and  then 
said  vacancies  shall  be  filled  by  election  for 
the  remainder  of  the  term.  If  three  months 
do  not  intervene  between  the  happenhig  of 
said  vacancy  and  the  next  succeeding  elec- 
tion at  which  city,  town,  county,  district  or 
state  cheers  are  to  be  elected,  the  office  shall 
be  filled  by  appointment  until  the  second  suc- 
ceeding annual  election  at  which  city,  town, 
connty,  district  or  state  officers  are  to  be 
elected;  and  then,  If  any  part  of  the  term 
remains  unexpired,  the  office  shall  be  filled 
by  election  until  the  regular  time  for  the 
election  of  officers  to  fill  said  offices.  Va- 
cancies in  all  offices  for  the  state  at  large, 
or  for  districts  larger  than  a  connty,  shall 
be  filled  by  appointment  of  the  Governor; 
all  other  appointments  shall  be  made  as  may 
be  prescribed  by  law.   •   •   • " 

The  election  In  1912  was  both  a  "regular 
election"  and  the  "next  succeeding  annual 
election,"  within  the  meaning  of  these  terms, 
as  construed  by  the  opinions  of  this  court. 
Presidential  electors  were  voted  for  at  this 
election,  and  such  are  state  officers.  Todd  t. 
Jobnson,  9»  Ky.  MS,  86  S.  W.  987,  18  Ey. 


Law  Rep.  354,  33  L.  R.  A.  399;  Donelan  v. 
iKird,  118  Ky.  178,  80  S.  W.  796,  26  Ky.  Law 
Rep.  55. 

[1]  From  a  consideration  of  the  foregoing 
constitutional  provisions  and  the  section  of 
the  act  referred  to,  it  is  apparent  that  the 
election  which  was  held  in  1912  was  a  "regu- 
lar election,"  and  If,  for  more  than  three 
months  prior  thereto,  a  vacancy  had  existed 
in  the  office  of  county  Ju(^e,  said  vacancy 
was  properly  filled  on  said  date.  But  it  is 
pointed  out  that  In  this  case  the  incumbent. 
Jones,  was  appointed,  not  more,  but  less, 
than  three  months  before  the  election,  and  he 
therefore  holds  over.  The  error  in  this  posi- 
tion is  in  assuming  that,  in  determining 
when  the  election  shall  be  held,  the  time 
must  be  computed  from  the  date  of  the  ap- 
pointment of  the  last  Incumbent  of  the  office. 
This  is  clearly  an  erroneous  p<»ltlon.  The 
Constitution  says  that  the  time  must  be  com- 
puted from  the  date  upon  whidi  the  vacancy 
arises.  *  In  this  case,  it  oecorred  when  the 
act  creating  McCreary  county  became  a  law 
on  Jane  12,  1912,  and  that  date  alone  most 
be  taken  into  account  in  determining  when 
the  election  must  be  held.  When  Goode  was 
appointed  In  June,  he  could  hold  only  until 
the  November  electl<m,  and  his  res^atlon  in 
October  and  the  appcdntment  of  a  successor 
could  not  change  the  conditions,  for  they 
were  fixed  and  determined  whoi  the  vacancy 
occmred  and  r^nalned  so,  without  regard  to 
what  changes  were  tihereafter  made  in  the 
incumbents  of  the  office.  This  prindple  was 
recognised  in  Shelley  v.  McCnlloch,  97  Ky. 
164,  SO  S.  W.  lOS.  17  Ky.  Law  Rep.  93,  where 
the  court,  having  under  con^eratlon  the 
meaning  of  section  152  of  the  Constitution, 
said:  ^Thls  language  Imports  on  its  face  the 
power  of  the  chief  executive  to  fill  vacan- 
cies In  offices  for  the  unexpired  terms  there- 
of, which  we  know  he  may  fill  only  tempo^ 
rarily  and  until  the  next  succeeding  annual 
election  after  the  happening  of  the  vacancy. 
The  power  given  is  not  to  fill  the  vacancy, 
In  the  ordinary  acceptation  of  these  words, 
but  to  fill  the  appointive  part  thereof."  In 
Hoke  V.  Richie,  100  Ky.  66,  37  S.  W.  266.  38 
S.  W.  132,  18  Ky.  Law  Rep.  546,  In  response 
to  the  claim  that  the  executive  had  the  right 
to  ffil  the  office  for  the  balance  of  the  unex- 
pired term,  the  court  said:  "If  the  conten- 
tion of  appellant  were  to  prevail,  it  would 
permit  the  appointing  power  to  extend  the 
terms  of  his  ai^lntees  by  causing  them  to 
resign  on  the  last  day  of  his  own  term  of  office 
and  thereupon  reappointing  them  for  a  new 
term  of  four  years.  We  cannot  believe  that 
the  Legislature  so  Intended." 

The  prominent  Idea  throughout  those  pro- 
visions of  the  Constitution  and  statutes  deal- 
ing vrlth  suffrage  and  elections  is  that  the 
people  shall  choose  their  representatives  in 
office,  and,  when  a  vacancy  occurs,  these 
eonstitntitmal  and  statutory  provisions  can 
only  be  carried  out  by  causliac  »  election  to 
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be  held  as  soon  as  practicable  to  fill  sacta 
Tacancy.  This  whole  qnestioQ  was  consider- 
ed at  length  in  Tates  t.  McDonald,  123  Ky, 
see,  96  S.  W.  865,  29  Ky.  Law  Bep.  1056, 
where  the  court  said:  "There  Is  no  more 
prominent  and  persistent  Idea  In  the  present 
Coustitutlou  than  the  purpose  It  evinces  of 
havlDg  all  constitutional  offices  filled  by  elec- 
tion by  the  pe<^le,  and  that  as  soon  as  it 
may  be  practicable  to  hold  such  election." 

[2]  A  vacancy  existed  In  the  office  of  coun- 
ty Judge,  and,  under  the  plain  proTislou  of 
the  law,  was  to  be  filled  at  Uie  Norembtf 
election,  1812.  The  petition  alleges  that  ap- 
pellee was  a  candidate  httCwe  the  people  at 
said  electlfm  as  tiie  nomlneee  of  the  Reirab- 
Ucan  party,  and  his  name  regularly  and 
properly  placed  on  the  ballot  to  be  voted  for 
at  said  tectum.  He  received  S26  votes,  a 
substantial  majority  of  all  the  votes  cast  In 
the  race  fOr  county  Judge,  and.  the  commls- 
Blonors  of  election,  having  canvassed  the  re- 
turns. Issued  to  him  a  certificate  of  election. 
While  a  copy  of  the  certLfltate  Is  not  filed, 
the  demurrer  to  the  petition  admits  that 
the  vote  was  so  canvassed  and  a  certificate 
issued  to  blm  in  accordance  with  the  com- 
missioners' finding. 

[S]  In  issuing  a  commission  to  one  elected 
to  office,  the  Governor  acts  in  a  ministerial 
capacity  only.  When  the  certificate  of  the 
canvassing  board,  or  election  commlsfdoners 
for  McCreary  county,  was  presented  to  him, 
showing  that  appellee  had  received  the  high> 
est  number  of  votes  cast  at  said  election  for 
the  office  of  county  Judge,  it  was  the  duty 
of  the  Governor  to  issue  to  him  a  commis- 
sion. He  could  refuse  to  act  only  in  the 
event  the  election  was  void.  "Fraud  or  Ir- 
regularity In  conducting  an  election,  certi- 
fying the  returns,  or  In  the  manner  of  can- 
vassing the  vote,  ascertaining  or  certifying 
the  result,  cannot  be  made  the  subject  of  In- 
quiry In  an  action  for  mandamus  or  manda- 
tory injunction  against  the  officers,  commit- 
tee, or  party  authorities,  charged  by  law 
with  the  duty  of  merely  canvassing  the  vote 
and  declaring  the  result  Such  matters  can 
be  inquired  Into,  but  It  must  be  done  by  con- 
testing the  election  as  provided  by  statute 
under  which  all  primary  elections  that  are 
held  In  this  state  must  be  conducted."  Ma- 
son V.  Byrley,  84  S.  W.  767.  2a  Ky.  Law  Rep. 


487.  The  foregoing  excerpt  la  from  on  opAiK 
ion  In  a  primary  deetlon  case^  but  the  law 
appUes  with  equal  force  to  a  regular  elec- 
tion. The  election  was  not  vcAA.  Being  a 
regular  election  and  oocnrrli^  more  than 
three  months  after  a  Tacancy  bad  occurred 
In  the  office  of  conn^  Ju^ps^  an  election  for 
the  purpose  of  fllUng  this  office  In  McCreary 
county  was  properly  onA  lawfolly  held  «t 
this  tim& 

[4]  Lastly,  It  la  Insisted  that  no  writ  of 
election  was  issued,  and  tliat,  in  the  atnmce 
of  sach  writ,  no  electltm  could  properly  be 
held.  This  proposition  is  not  sound.  Cooley 
on  Constitutional  Limitations  (6th  Bd.)  757, 
says:  "Where,  however,  both  the  time  and 
the  place  of  an  election  are  prescribed  by 
law,  every  nter  has  a  right  to  take  notice 
of  the  law,  and  deport  his  ballot  at  tbe 
time  and  place  ai^wlnted,  notwithstanding  the 
officer  whose  duty  It  is  to  give  notice  of  the 
election  has  foiled  In  that  duty.  The  notice 
to  be  thus  given  Is  only  additional  to  that 
which  tlie  statute  itself  gives,  and  Is  pre- 
scribed for  the  purpose  of  greater  publicity ; 
but  the  ri^t  to  hold  the  election  comes 
from  the  statute,  and  not  from  the  official 
notice.  It  has  therefore  been  frequenUy  held 
that  when  a  vacancy  exists  in  an  office, 
which  the  law  requires  shall  be  filled  at  the 
next  general  election,  the  time  and  place  of 
which  are  fixed,  and  that  notice  of  the  gen- 
eral electi(m  shall  also  specify  the  vacancy 
to  be  filled,  an  election  at  that  time  and 
place  to  fill  the  vacancy  will  be  valid,  not- 
withstanding the  notice  Is  not  given."  This 
principle  has  been  approved  by  this  court  in 
the  following  cases:  Berry  v.  McCuUough, 
94  Ky.  .247,  22  S.  W.  78,  15  Ky.  Law  Bep. 
117;  Sterritt  v.  McAdams.  99  Ky.  37,  34  S. 
W.  903,  17  Ky.  Law  Bep.  1354;  Board  of 
Trustees  v.  Maysville,  97  Ky.  146,  30  S.  W. 
1,  16  Ky.  Law  Rep.  890.  The  law  requiring 
the  vacancy  to  be  filled  at  the  next  regular 
election,  which  was  the  Nov^ber  election, 
1912,  the  same  being  the  time  fixed  by  stat- 
ute for  the  election  of  presidential  electors, 
state  offlcerSf  no  writ  of  election  was  re- 
quired. 

We  are  of  oi^lon  that  the  trial  court 
properly  held  that  appellee  was  entitled  to 
the  relief  sought 

Judgment  affirmed. 


Digitized  by 


Mo.) 


WITTY  T.  SALING 


421 


WITTY  et  aL  v.  SALING  «t  nx. 
OSt  Lovia  Oonrt  of  Appeals.   BliaiaiirL  March 

1,  1913.) 

Tklu  8S8*)— Vudzoi— Akoukt  ow  Rxcov- 

StT. 

PlaintiS  being  Mttitled,  ander  the  Issnea 
snd  instructions,  to  a  verdict  for  a  certain 
amount  or  nothing,  be  pleading  a  conthust  to 
pay  him  a  certain  commiBaioa  tat  producing  a 
caatomer,  and  averring  that  he  did  produce  one, 
and  his  evidence  all  going  to  snstain  these  alle 
gationfl,  and  defendants  denying  that  they  were 
bound  by  the  contract,  and  that  they  owed 
plaintiff  anything,  a  verdict  for  a  less  amount 
cannot  stand,  though  a  clause  of  the  contract 
provided  for  plaintiff  receiving  half  the  specified 
amount,  if  defendants  sold  the  property  to  any 
person  not  produced  by  plaintiff;  and  they  tes- 
tified that  tfa^  did  mU  it  to  one  with  whom 
plaintiff  had  nothing  to  do. 

[Bd.  Not&— Fw  other  cases,  see  Trial.  Cent 
USg.  If  784,  786;  Dec.  Dig.  f  888.*] 

AK>eal  fnnn  Ciicait  Oonrt,  Scotland  Ooon- 
ty;  Gbas.  D.  Stewart,  Judge. 

Action  Lee  Ti  Witty  and  anottwr 
asalnst  William  Saling  and  wife.  JnOgmeut 
for  plaintiffs;  defendants  appeaL  Rerened 
and  remanded. 

This  is  a  suit  for  commissions  alleged  to 
hare  been  earn&d  by  plaintiffs  in  negotiating 
a  sale  of  real  estate.  Plaintiffs  are  partners 
engaged  in  the  real  estate  business  in  Mem- 
phis, Uo.  The  defendants  are  husband  and 
wife,  and  the  action  is  for  a  broker's  com- 
mission for  finding  a  purcbaser  for  a  farm 
belonging  to  the  defendant  Martha  Saling, 
under  an  express  contract  executed  by  the 
defendant  William  Saling,  and  which  plain- 
tiffs claim  was  ratified  and  acquiesced  in  by 
the  defendant  Martha  Saling,  who  held  the 
title  to  the  property.  The  contract  In  ques- 
tion was  executed  on  September  19, 1910,  and 
gave  to  plaintiff  Witty  an  exclusive  agency 
to  sell  the  farm  for  a  term  ending  January 
1,  1911.  Plaintiff  McCandleaa  afterwards 
became  a  partn^  with  Witty  and  entitled  to 
one-half  of  the  benefits  to  be  derived  from 
the  contract.  The  contract  provided  that  the 
farm  In  question,  consisting  of  200  acres,  was 
to  be  sold  at  the  price  of  $80  per  acre,  the 
agent  to  receive  ^  per  acre  as  a  commission, 
a  total  of  (1,000,  if  sold  at  this  price;  if 
sold  for  a  higher  price,  the  agent,  tn  addi- 
tion to  the  stipulated  commission,  was  au- 
thorized to  retain  everything  above  the  price 
of  fSO  per  acre. 

The  petition  is  in  two  counts,  each  stating 
the  same  cause  of  action  in  different  phrase- 
ology,  and  In  each  of  which  the  contract  is 
pleaded  in  substance  and  legal  effect,  and  in 
eacb  the  plaintiffs  aver  that  they  produced  a 
pnrchaser,  one  J.  Y.  Phillips,  ready,  able  and 
willing  to  take  and  pay  for  said  farm  at  the 
said  price  of  $80  per  acre,  but  that  the  de- 
fendants failed  and  refused  to  perform  the 
contract  on  their  part  and  to  sell  said  prop- 
erty. It  ia  farther  averred  in  each  count 
that  after  the  execution  of  the  written  con- 
trad;  aforesaid,  it  was  modified  by  a  parol 


agreement,  whereby  It  was  agreed  that  If 
plaintiffs  sold  the  farm  for  the  said  price 
of  $80  per  acre  th^  commis^on  would  te 
reduced  by  $250,  so  that  they  would  receive 
$750  Instead  of  $1,000  for  consnmmaUng  the 
sale.  In  each  count  plaintiffs  pray  Judgment 
for  the  sum  of  $750.  The  answer  admitted 
that  defendants  were  husband  and  wife,  and 
denied  generally  all  of  the  other  allegations 
of  the  petition. 

The  case  was  tried  before  the  court  and  a 
Jury.  PlalntitCs  offered  in  evidence  the  writ- 
ten contract  executed  by  defendant  William 
Saling,  and  produced  t^Umony  tending  to 
show  that  the  defendant  Martha  Saling  had 
ratified  and  aequlesced  in  the  same,  after 
knowledge  of  Its  execution  and  terms.  Plain- 
tiffs' evidence  further  tended  to  show  that 
they  had  produced  a  purchaser  for  the  prop- 
erty, who  was  ready,  willing,  and  able  to 
purchase  and  pay  for  the  same,  but  that  de- 
fendants had  refused  to  consummate  the 
sale.  The  evidence  on  behalf  of  the  defend' 
ants  was  directed  in  the  main  to  an  attempt 
to  show  that  defendant  William  Saling  did 
not  know  the  contents  of  the  contract  when 
he  signed  it;  that  he  did  not  have  his  glass- 
es at  the  time,  and  thought  that  It  was  like 
a  former  contract  that  he  had  had  with 
plaintiff  Witty;  that  defendant  Martha  Sal- 
ing had  never  seen  the  contract,  and  did  not 
know  what  it  was;  that  she  had  not  agreed 
to  sell  the  farm  upon  the  terms  specified  in 
the  contract,  nor  to  pay  the  commission 
therein  provided  to  be  paid.  On  cross-ex- 
amination of  defendant  Martha  Saling,  she 
testified  that  about  the  end  of  October  or  tho 
1st  of  November,  1910,  she  entered  into  a 
contract  to  sell  the  farm  In  question  to  one 
Grimes  Carder  at  $85  per  acre;  and  that 
after  this  Erhe  came  to  plaintiffs  to  try  to 
get  them  to  deliver  up  their  contract  to  her. 

The  cause  was  submitted  to  the  Jury  upon 
instructions,  thirteen  in  number,  nine  of 
which  were  given  at  request  of  plaintiffs  and 
four  at  the  request  of  the  defendants.  Four 
instructions  requested  by  defendants  were 
refused  by  the  court  The  jury  found  a  ver- 
dict for  plaintiffs  In  the  sum  of  $500,  Judg- 
ment was  entered  accordingly,  and  the  de- 
fendants appealed. 

Smoot  ft  Smoot  and  N.  M.  Fetdngtll,  oU 
of  Memphis,  for  appellants.  Jna  U.  Jayne^ 
of  Memphlfl^  for  req)ondent& 

ALLCN,  J.  (after  stating  the  facts  as 
above).  The  verdict  cannot  be  allowed  to 
stand.  Plaintiffs  sued  upon  an  express  con- 
tract By  the  terms  of  the  writing  Itself, 
they  were  to  receive  $1,000  as  commission,  in 
case  they  procured  a  purchaser  ready,  will- 
ing, and  able  to  purchase  the  property  at  the 
price  stipulated  in  the  contract  It  was  aver- 
red that  the  written  contract  was,  subsequent 
to  its  execution,  modified  by  parol,  so  that 
plaintiffs'  cfHumlsBlon  was  to  be  reduced  to 
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9760,  and  proof  was  offered  to  sustain  tbeae 
aTerments  of  the  petition.  Plalntifb  ideaded 
tills  contract,  as  modified  by  tbe  sabaeqarait 
parol  agreement,  arerred  Qiat  th^  bad  con- 
plet^  performed  the  omtract  on  tbelr  part 
by  prodndnc  a  porchasar  ready,  wUUng,  and 
able  to  porcbase  and  pay  for  Uie  pn^erty, 
and  plaintiffs*  testimony  all  went  to  sustain 
these  allegations  of  the  petition.  On  the 
other  hand,  tbe  defeudanls  denied  that  they 
were  bound  by  tbe  contract,  and  dmled  that 
4hey  owed  plaintiff  anythlikg  whatsoever. 
The  Issue  thus  made  was  the  only  Issue  tried 
In  the  lower  court,  and  manifestly  the  jury 
was  bound,  either  to  return  a  vwdlct  for 
plaintiffs  for  the  fall  amount  of  f 760  (Claimed 
by  them,  or  for  nothing.  The  verdict  of  the 
jury  for  $600  is  not  responsive  to  the  plead- 
ings, and  Is  In  the  very  teeth  of  the  instruc- 
tions glveu  by  the  court 

In  Welsels-Gerhardt  B.  SL  Go.  v.  Pember- 
ton  Inv.  Ca,  150  Mo.  App.  026,  131  S.  W. 
353,  there  was  a  like  verdict  in  a  suit  of  ex- 
actiy  this  character,  namely,  for  a  broker's 
commission  for  the  sale  of  real  estate.  This 
court,  speaking  through  NortonI,  J.,  said: 
"The  instructiooa  submitted  to  tbe  jury  the 
question  as  to  whether  or  not  the  contract  for 
commissions  was  made,  and  the  jury  were 
directed  that  In  the  event  of  a  finding  for 
plaintiff  the  verdict  should  be  for  $6,200. 
Though  the  jury  found  for  plaintiff,  It  award- 
ed him  a  recovery  of  $3,100  only,  or,  in  other 
words,  precisely  one-balf  tbe  amount  sued 
for.  Defendant  insists  that  the  verdict 
should  be  set  aside,  for  the  reason  It  is  not 
responsive  to  the  Issue  In  the  case,  and  for 
the  further  reason  that  It  discloses,  on  Its 
face,  the  jury  acted  arbitrarily  in  the  prem- 
ises and  in  utter  disregard  of  the  evidence 
and  instructions  of  the  court  As  a  general 
rule,  one  Is  not  entitled  to  a  reversal  of  tbe 
judgment  because  It  Is  more  favorable  to 
him  than  the  case  asserted  in  the  trial  court 
justifies.  2  Ency.  PI.  ft  Pr.  527.  In  keep- 
ing with  this  graeral  doctrine,  It  has  been 
several  times  decided  In  this  state  that  a 
judgment  shoula  not  be  reversed  on  appeal, 
for  the  reason  It  appears  to  be  for  a  much 
smaller  sum  than  the  plaintiff  insists  was 
due  on  the  theory  advanced  for  a  recovery. 
The  following  cases  will  Illustrate:  Alder- 
man V.  Cox,  74  Mo.  78 ;  Gaty  v.  Sack,  19  Mo. 
App.  470;  Gifford  v.  Weber,  38  Mo.  App.  505 ; 
Ghinn  v.  Davis,  21  Mo.  App.  363 ;  Crlgler  v. 
Duncan,  121  Mo.  App.  381,  99  8.  W.  61.  But 
In  all  of  these  cases  the  Issues  were  such  as 
to  warrant  the  jury  In  reckoning  with  the 
equities  involved,  and  It  seems  the  veruicts 
were  awarded  accordingly.  •  •  •  The 
Supreme  Court  has  conclusively  settled  the 
question,  so  far  as  we  are  concerned,  in  Cole 
V.  Armour,  164  Mo.  333,  55  8.  W.  476.  The 
case  mentioned  Is  directly  in  point,  and,  un- 


der Qie  GonstftDtbm,  tt  Is  controlling  author- 
ity here." 

It  Is  earnestly  Insisted,  however,  by  re- 
spondents that  tbe  verdict  shonld  be  per- 
mitted to  stand,  for  the  reason  that  there 
was  a  dause  In  the  contract,  wtteretoj  it  was 
agreed  tha^  In  the  event  the  ownor  idiould 
sell  the  farm  to  any  parson  not  procured  by 
plaintiffs,  then  plalntifCs  were  to  receive  one- 
half  of  Ihe  qpedfled  amount  of  commtwrton; 
that  defendant  Martha  Saling  testified  that 
she  had  sold  tbe  farm  to  one  Grimes  Carder, 
with  whom  the  plalntUb  had  nothing  to  do ; 
and  that  ther^re  the  Jury  might  well  have 
fbund  that  plaintiffs  wore  only  emtiUed  to 
one-half  of  the  commission  specified  Is  the 
writtm  contract,  to  wit,  960a  Tb\B  contm- 
tlon  Is  without  merit,  for  the  reason  that 
no  such  issue  as  this  was  made  by  the  plead' 
ings,  and  the  canse  was  not  tried  upon  any 
such  theory  below.  The  petition  counts  upon 
the  written  contract,  as  modified  by  the  parol 
agreement,  and  avers  In  positive  terms  that 
the  plaintiffs  sold  the  property  to  one  J.  Y. 
Phillips,  and  that  plaintiffs  thereby  became 
enUtied  to  recover  the  sum  of  $750 ;  the  said 
agreed  amount  to  be  paid  them  as  commis- 
sion. There  is  not  a  word  to  be  found  in 
the  petition  predicating  any  right  to  recover 
upon  a  sale  of  the  property  made  by  tbe 
owner  to  some  purchaser  found  by  her,  and 
no  such  issue  was  tried.  Tbe  instructions 
given  on  behalf  of  plaintiffs  directed  the 
Jury  to  find  a  verdict  for  plaintiffs  for  $7.'}0, 
in  the  event  that  they  found  fticts  Justifying 
a  recovery  by  plaintiffs  at  all. 

Respondents  further  urge  that  the  appel- 
lants should  not  be  heard  to  complain  that 
the  verdict  rendered  against  them  was  not 
as  large  as  it  should  have  been,  so  long  as 
plaintiffs  are  willing  to  abide  by  It  This 
contention  Is  disposed  of  by  what  we  have 
quoted  from  the  Welsels-Gerhardt  Case,  su- 
pra. It  was  not  a  case  in  which  the  Jury 
might  exercise  a  discreti<»i  as  to  the  amount 
of  Its  verdict  Plaintiffs  were  elth»  entttied 
to  the  amount  specified  In  the  contract,  or 
they  were  entitied  to  nothing.  There  Is 
clearly  no  middle  ground  which  the  Jury  may 
take,  in  an  attempt  to  do  "rough  Justice** 
between  the  parties. 

While  It  may  seem  a  hardship  upon  plain- 
tiffs to  deprive  them  of  the  benefit  of  a  ver- 
dict for  less  than  they  sue  for,  when  they 
are  willing  to  accept  the  amount  thereof,  we 
are  bound  by  the  ruling  of  tbe  Supreme 
Court  and  cannot  allow  the  verdict  to  stand. 

It  is  unnecessary  to  notice  the  other  as- 
signments of  error. 

Tbe  Judgment  of  the  circuit  court  Is  re- 
versed, and  the  cause  remanded. 

REYNOLDS,  P.  and  NOBTONI,  J„  con- 
cur. 
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BEGAB  T.  RBCAB. 
(St  Lonb  Goart  of  Appeals.   MiBMorL  ICuch 
1,  1913.) 

Apfkax  and  e:rbob  (I  270*)— Bell  or  EUosr- 

nONS— MOTIOHS  roK  Nkw  TUAL—BCUIIO 

— Obdsb  Ovebbuuno  Motions 

Error  in  overruling  motioa  for  new  txIaJ 
cannot  be  coneidered,  anlen  exception  be  pre- 
KTved  to  the  order  oTermllng  it 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  »  1163,  1609.  1610,  1760. 
1760,  1763;  Dec  Dig.  i  270.*] 

Appeal  from  Circuit  Ckinrt,  JeflerBon  Coun- 
ty; H.  B.  Irwin,  Special  Judge. 

Action  by  George  T.  Becar  against  Edna 
M.  Becar.  Prom  a  Judgmmt  tor  defendant, 
plaintiff  appeals.  Affirmed. 


Charles  M. 

pellaut 


Beeves,  of  St  Louis,  for  ap- 


NORTONI,  X  Tbla  Is  a  suit  fai  eattlty,  In 
wbidi  It  Is  sou^t  to  set  aside  a  jndgmoit 
and  decree  of  divorce  procured  several  y<ears 
before.  It  Is  alleged  ISie  decree  of  divorce 
sought  to  be  set  aside  was  procured  Orou^ 
fraud  practiced  upon  the  court  in  and  about 
its  procurement  Upon  hearing  the  evidence, 
tbe  court  found  the  Issue  for  defendant,  and 
entered  Judgment  dismissing  plaintiff's  bill. 
From  this  Judgment  plaintiff  prosecutes  the 
appeal  here,  and  seeks  a  review  of  the  evi- 
dence. 

While  all  of  the  evidence  and  tbe  motion 
for  a  new  trial  are  preserved  in  the  bill  of 
exceptions,  no  exception  whatever,  touching 
the  action  of  the  court  in  overruling  tbe  mo- 
tion for  a  new  trial,  appears  In  tbe  abstract 
In  this  condition  of  the  record,  we  are  pre- 
cluded from  reviewing  the  evidence  and  the 
finding  and  Judgment  thereon,  for  tbe  mo- 
tion for  a  new  trial  avails  nothing  unless  an 
exception  be  preserved  to  the  action  of  the 
court  in  overruling  it  See  Wllbrandt  v.  La- 
clede Gaslight  Co.,  135  Mo.  App.  220,  115  S. 
W.  497. 

The  Judgment  should  therefore  be  affirmed. 
It  Is  80  ordered. 


BETNOLDS,  P.  J.,  and  ALLEN,  J., 
cor. 


con- 


3.  THOMAS  ft  SON  v.  BBOWN  (BBOWN, 
Interpleader). 

(Sprbigfleld  Coort  of  Appeals.  SObsootL 
March  8,  1818.) 
1.  Afful  AiTD  Bbbob  (I  718*)— Fxinnnos— 

ConCLT78IVBKI88— THIOBT  OT  OABX. 

Where  the  trial  court  gittlDg  as  a  jury, 
makes  a  finding  and  renders  a  Judgment  In  a 
came  originating  in  a  Jnsttee'a  coort  where 
tliere  are  no  written  pleadlnga  to  show  tbe  the- 
ory npon  which  the  case  was  presented,  and  In 
the  absence  of  any  declarations  of  law  to  show 
tbe  tiheory  on  which  the  circnit  court  rendered 
its  Judgment  each  a  finding  and  Judgment  ma.v 
not  be  distnrbedj  If,  from  the  examination  of  tbe 
record,  tbe  appellate  court  finds  any  snbitantial 


evidence  tending  to  show  any  reasonable  tbaory 
on  which  the  judgment  may  stand;  the  pxe- 
lumption  being  that  the  court  committed  no 
error,  but  believed  tbe  evidence  and  rendered 
judgment  accordingly. 

{Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8  2966;  Dee.  Dig.  I  716.*] 

2.  AiTAQHXCNT  (|  47*)  —  Pboteotioet  or 
BxaHz»— StmxonnoT  or  Evidekoe. 

Evidence  in  attachment  proceedings  held 
insufficient  to  show  that  the  defendant  was  a 
nonresident  or  was  aboot  to  remove  hla  prop- 
erty from  the  state  with  intent  to  change  bis 
domicile. 

[Ed.  Note.— For  other  cases,  see  Attachment 
Cent  Dig.  H  120,  861-^76 ;  Dea  Dig.  S  47,«3 

3.  ExEUPTiONs  (i  19*)— Pessons  Entitled— 
BiABBiBD  Women— Statutobt  Pbovisions. 

Where  the  husband  has  absconded  or  ab- 
sented himself  from  his  usual  place  of  abode, 
even  though  in  doing  so  he  may  have  left  tUe 
state,  the  wife,  under  Bev.  St  1909,  8  2185, 
may  claim  exemptions  in  his  property. 

[Ed.  Note.— For  other  cases,  see  Exemptions, 
Cent  Dig.  IS  21.  22;  Dec.  Dig.  {  19.*] 

4.  Appeal  ajto  SlaaoB  Q  SKE*)  —  Bxvnw— 
Thgobt  or  Case. 

Tbe  appellate  court  must  review  the  case 
on  the  same  theory  on  which  it  was  tried  be- 
low and  snbmitted  on  appeal 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I  3402;  Dec  Dig.  |  802.*] 

Appeal  from  Circuit  Court,  Barry  Count? ; 
Carr  McNatt  Judge. 
Action  by  J.  Thomas  &  Son  against  A.  M. 

Brown,  in  which  Eva  J.  Brown  Interpleaded. 
Judgment  for  plaintiff,  and  the  interpleader 
appeals.    Reversed  and  remanded. 

This  action  was  commenced  in  a  Justice's 
court,  where  the  plaintiffs  prevailed.  On  ap- 
peal to  tbe  circuit  court  of  Barry  county, 
Judgment  again  went  for  the  plaintiffs,  and 
the  case  is  here  on  the  appeal  of  Eva  J. 
Brown,  an  unsuccessful  interpleader. 

An  attachment  suit  was  brought  by  the 
plaintiffs  against  A.  M.  Brown,  the  husband 
of  tbe  interpleader.  The  amount  involved 
was  a  balance  of  $10  alleged  to  be  due  on  ac- 
count for  a  gocart  bought  by  the  Interplead- 
er in  January,  1011,  from  tbe  plaintiffs  and 
charged  to  the  defendant  the  husband  of 
the  Interpleader.  In  May,  1011,  plaintifts 
caused  a  writ  of  attachment  to  issue  out  of 
a  Justice's  court,  the  affidavit  therefor  stat- 
ing as  tbe  grounds  for  attachment  that  plain- 
tiffs have  good  reason  to  believe,  and  do  be- 
lieve, tlutt  defendant,  A.  M.  Brown,  is  about 
to  remove  his  property  and  effects  out  of  this 
state  with  the  intent  to  change  his  domicile : 
Uiat  defendant  has  absconded  or  absented 
himself  from  his  usual  place  of  abode  in  tliis 
state,  so  that  the  ordinary  process  of  law 
cannot  be  served  npon  him;  that  defendant 
is  a  nonre^dent  of  this  state.  The  constable 
levied  on  some  household  goods  and  wearing 
apparel  belonging  to  the  defendant  of  less 
than  the  value  of  (300. 

While  the  attachment  suit  was  pending. 
Eva  J.  Brown,  wife  of  the  defendant  filed 
the  following  interplea  (formal  parts  omit- 
ted): "Comes  now  Elva  J.  Brown,  interplead- 
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er  In  the  aboTe  cause,  and  states  that  on  the 

 day  of  May,  1911,  by  virtue  of  a  writ 

ot  attachment  issued  before  that  time  In  said 
cause  by  said  D.  Wllkerson,  justice  of  the 
peace  of  Monett  towusbip,  the  constable  of 
said  township.  In  favor  of  said  plaintiffs,  J. 
Thomas  &  Son,  of  Monett,  Mo.,  did  levy  upon 
and  seize  as  the  property  of  the  said  A.  M. 
Brown  the  following  described  property,  to 
wit,  one  chiffonier,  one  dresser,  one  sewing 
machine,  two  boxes  household  goods,  three 
barrels  household  goods,  one  steel  couch,  one 
cot,  one  bale  mattress,  one  rocking  chair,  six 
dining  room  chairs,  one  child's  chair,  one 
child's  rocker,  one  stand  table,  one  roll  rugs, 
one  carpet,  two  oil  cans,  and  one  ironing 
board ;  that  the  said  defendant  at  this  time 
has  absented  himself  from  his  usual  place  of 
abode  in  Barry  county,  Missouri,  and  is  ab- 
sent therefrom,  and  has  absconded  and  left 
his  wife  and  two  children,  and  was  then  and 
stlil  is  the  husband  of  this  Interpleader,  and 
is  still  absent  from  his  usual  place  of  abode, 
aforesaid,  and  that  as  the  wife  of  said  de- 
fendant, under  and  in  pnrsuance  to  sections 
21S0  and  2185,  Bevised  Statutes  of  Missouri 
of  1909,  this  interpleader  selects,  claites,  and 
demands  and  holds  all  the  atrave-described 
property  exempt  from  said  attachment ;  that, 
in  violation  of  the  provision  of  said  sections 
of  said  statute  and  section  2184  of  said  stat- 
ute, said  constable,  by  virtue  of  said  writ 
In  said  cause,  has  levied  upon  and  seized  said 
property,  and  is  withholding  the  same  from 
this  interpleader  thereunder,  and,  although 
duly  notified  of  her  selection  of  the  same 
and  demand  to  have  same  set  over  to  her 
by  virtue  of  said  sections  of  said  statute, 
that  no  exemption  whatever  has  been  allowed 
her  by  said  constable ;  that  no  other  proper- 
ty belonged  to  the  defendant  from  which  such 
exemptions  can  be  obtained;  and  that  the 
property  aforesaid  does  not  exceed  in  value 
the  amount  absolutely  allowed  her  by  said 
sections  as  such  wife  of  defendant  In  his  ab- 
sence from  his  place  of  abode.  Wherefore 
interpleader  asks  that  an  order  and  jndg- 
ment  be  entered  for  the  recovery  of  the  said 
property  exempted  to  her." 

The  Judgment  complained  of  is  as  follows 
(formal  parts  omitted):  "Now,  on  this  day, 
this  cause  on  the  Issues  Joined  between  Mrs. 
Eva  J.  Brown,  the  interpleader,  together  with 
her  attorney,  D.  S.  Mayhew,  and  comes  the 
plaintiffs,  together  with  their  attorney,  F. 
P.  Slzer,  and  both  sides  announcing  ready, 
and  a  Jury  having  been  waived  by  both  the 
plaintiffs  and  the  interpleader,  the  issues 
were  submitted  to  the  court  for  trial,  sit- 
ting as  a  jury.  Whereupon  the  interpleader 
offered  all  her  evidence  tending  to  support 
her  claims  and  exemptions  for  the  property 
attached,  and  the  plaintiffs  having  submitted 
all  their  evidence  against  the  claims  of  the 
interpleader,  and  the  court,  after  hearing  all 
the  evidence  adduced  by  both  sides,  and 
after  hearing  the  argument  of  the  respective 


cooBB^  and  after  being  fully  advised  tn  the 
premises,  dotb  find  the  Issues  for  the  plain- 
tiffs ;  and  further  flnds  that  at  the  time  of 
the  serving  of  the  attadiment  herein  the  de- 
fendant, A.  M.  Brown,  was  a  nonresident  of 
this  state,  or  was  about  to  move  oat  of  the 
state  with  the  intent  to  change  his  domicile. 
It  is  therefore  ordered  and  adjudged  by  the 
court  that  the  said  Mrs.  Eva  J.  Brown  take 
nothing  m>on  her  interplea,  and  that  plain- 
tiffs be  permitted  to  proceed  with  their  at- 
tachment to  final  Judgment  It  la  farther  or- 
dered and  decreed  that  the  plaintiffs  recover 
of  and  from  the  interpleads  and  D.  S.  May- 
hew,  her  bondsman  on  the  appeal  bond,  their 
costs  in  thla  behalf,  taxed  at  $49.45,  for  all 
of  which  execution  shall  lasu&" 

The  testimony  of  the  interpleader  shows 
tiiat  she  was  the  wife  of  the  defendant,  A.  M. 
Brown,  and  that  her  husband  lefl  the  town 
of  Monett,  which  was  their  home,  on  Janu- 
ary 15,  1911,  and  that  she  did  not  know 
where  he  went,  and  had  not  known  his  where- 
abouts since  his  departure;  that  after  he 
left  she,  with  her  two  minor  children,  stayed 
for  probably  two  weeks  in  the  rented  house 
where  they  had  lived,  at  which  time  she 
stored  the  household  goods  now  In  controver- 
sy and  went  to  live  with  a  neighbor  for  about 
two  weeks.  Slie  then  went  to  Greene  county, 
In  this  state,  to  vlMt  her  father  and  mother, 
and  on  the  10th  day  of  March,  1011,  having 
returned  to  Monett;  she  left  that  place,  tak- 
ing her  children  and  the  gocart,  and  went  to 
Texas,  for  the  purpose,  as  she  says  in  her  tes- 
timony, of  "staying  with  her  mother-in-law 
and  working."  She  testified  that  it  was  not 
her  Intention  to  move  to  and  become  a  citizen 
of  the  state  of  Texas.  Her  testimony  is  that 
she  told  one  of  the  plaintiffs  before  leaving 
Monett  that  she  would  pay  him  for  the  go- 
cart  when  she  returned,  which  would  be  on 
the  4th  day  of  July.  One  of  the  plaintiffs, 
as  a  witness,  denied  that  she  made  this  state- 
ment. She  testified  that  she  stayed  with  her 
mother-in-law  in  Texas  until  she  heard  about 
the  attachment  suit,  and  th^  came  back  to 
Monett  on  money  which  she  had  worked  for, 
and  that  she  had  since  resided  In  Monett, 
taking  in  washing  and  making  a  living  In 
that  way  for  herself  and  minor  <^Ildren. 
She  stated,  as  a  vrltness,  that  the  goods  at- 
tached belonged  to  her  husband,  and  that  he 
had  no  other  property,  and  that  the  goods 
were  stored  near  the  railroad  tracks  in 
Monett 

There  is  no  competent  testimony  disclosed 
by  the  record  showing  the  whereabouts  of  the 
defendant,  A.  M.  Brown,  whether  within  or 
outside  the  state;  nor  la  it  shown  by  any 
evidence  that  be  was  about  to  leave  the  state 
with  the  Intent  to  diange  his  d(»nlcll^  or 
that  he  was  a  nonresUlent  of  this  state. 

Mayhew,  Sater  &  Gardner,  of  Monett,  for 
aroeUant  Sixer  ft  Kemp,  of  Monett,  for 
respondent. 
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FARBINGTON,  J.  (after  stating  tbe  facts 
as  abOTc).  [1]  There  were  no  declarations 
of  law  asked  or  given  by  the  court  from 
which  to  ascertain  the  theory  on  which  the 
case  was  decided.  Where  the  trial  court. 
Bitting  as  a  jury,  makes  a  finding  and  renders 
a  Jndgment  in  a  cause  originating  In  a  Jus- 
tice's court, ..  where  there  are  no  written 
pleadings  to  show  the  theory  on  which  the 
parties  presented  the  case,  and  in  the  ab- 
sence of  any  declarations  of  law  to  mark  out 
the  theory  on  which  the  circuit  court  rm- 
dered  its  Judgment,  such  a  finding  and  Judg- 
ment  must  not  be  disturbed,  if,  from  an  ex- 
amination of  the  record,  the  ai^late  court 
finds  any  substantial  eTldence  tending  to  show 
any  reasonable  theory  on  which  the  Judgment 
may  stand.  Freeman  t.  Foreman,  141  Uo. 
Appw  3S8,  125  S.  W.  624.  Tbla  court  must 
assume  ttiat  the  trial  court  committed  no  er- 
ror; and,  in  the  absence  of  pleadings  and 
declarations  of  law,  if  there  is  any  substan- 
tial evidence  on  which  the  Judgment  may 
stand,  we  must  assume  that  the  trial  court 
believed  that  evidence  and  made  Its  find- 
ing and  rendered  its  Jndgment  upon  that 
theory.  Bowser  t.  Atkinson,  161  Mo.  App. 
450,  143  S.  W.  75;  Mell  T.  Ounningbam 
Store  Co.,  149  Mo.  App.  5S,  130  S.  W.  S03 ; 
Whither  T.  ScofKtns,  152  Ma  App.  S4S,  183 

s.  w.  9a 

[2]  The  record  before  us  presents  but  one 
theory  npon  which  tills  Judgmmt  could  have 
been  rendered,  namely,  that  tbe  defendant, 
Brown,  husband  of  the  interpleader,  was  a 
nonresident  of  the  state,  or  that  he  was  about 
to  ronove  his  property  and  ^ects  oat  of 
the  state  with  intent  to  change  his  domicile, 
and  that  therefore  his  wife  cannot  claim  un- 
der section  218S,  R.  S.  1009. 

The  trial  court  made  a  finding.  Incorporat- 
ed in  the  Judgmeit,  which  Shows,  as  contend- 
ed by  the  parties  here,  that  the  theory  on 
which  the  Judgment  was  rendered  was  that 
Brown  was  a  nonresident,  or  was  about  to 
more  out  of  the  state  with  the  intent  to 
change  his  domicile,  and  both  parties  treated 
such  finding  as  decisive  of  the  case;  there- 
fore, if  there  was  any  substantial  evidence 
to  support  that  finding,  then,  under  the  rule 
stated  by  the  Kansas  City  Court  of  Appeals 
In  the  case  of  State  ex  rel.  Fowler  v.  Cbaney, 
36  <Mo.  App.  613,  and  again  In  the  case  of 
Undsey  v.  Dixon,  62  Mo.  App.  291,  the  Judg- 
ment would  stand.  The  Judgment,  being 
based  on  this  theory,  is  erroneous,  because 
there  is  no  evidence  to  support  It  Nowhere 
in  the  record  do  we  find  any  competent  evi- 
dence that  Brown  was  a  nonresident  of  Mis- 
Bourl,  or  ttiat  he  was  about  to  move  out  of 
the  state  with  the  Intent  to  change  his  domi- 
cile. The  most  the  evidence  discloses  Is  that 
Brown  left  his  home  In  Monett,  saying  he 
would  not  return,  and  that  his  whereabouts 
up  to  tbe  time  of  the  trial  was  not  known 
to  any  of  the  witnesses  who  testified.  It  Is 
true  witness  Nrfson  testified  that  he  received 


an  inquiry  from  the  Missouri,  Kansas  &  Tex< 
as  Railway  Company  concerning  Brown,  and 
tliat  the  letter  was  addressed  from  some 
point  in  Texas;  but  that  was  no  evidence 
that  Brown  was  then  or  ever  had  been  in 
Texas,  or  that  he  was  about  to  change  his 
domicile  out  of  MlssourL  Hence  the  Judg- 
ment, under  the  cases  last  referred  to,  Is 
wholly  unsupported  by  the  evidence. 

[3, 4]  In  this  connection  we  desire  to  state 
that,  while  it  is  not  decisive  of  the  question 
In  this  case,  as  hereinbefore  shown,  we  are 
not  favorably  impressed  with  the  rule  laid 
down  in  tbe  cases  last  cited,  and  believe  that 
the  better  rule  to  be  adhered  to  is  that  an- 
nounced by  the  St  Louis  Court  of  Appeals 
in  tbe  case  of  Martin  v.  Bamett  16S  Mo.  App. 
■375,  138  S.  W.  538,  which,  we  understand, 
would  allow  the  wife  to  claim  under  the 
statute,  where  the  husband  has  absconded  or 
absented  himself  from  his  usual  place  of 
abode,  even  though  In  doing  so  he  may  have 
left  the  state;  but,  as  the  question  in  this 
case  is  determined  on  the  lack  of  any  evi- 
dence to  sustain  the  Judgment  and  as  the 
appellate  court  must  review  the  case  on  tbe 
same  theory  on  which  it  was  tried  below  and 
submitted  here.  It  is  unnecessary  for  us  to 
certify  the  caute  to  the  Supreme  Court  by 
reason  of  our  disapproval  of  the  rule  de- 
clared by  tbe  Kansas  City  Oourt  of  Appeals 
in  the  cases  mentioned. 

The  Judgmrat  Is  reversed,  and  the  cause 
remanded.  All  concur. 


FAIBBANKS-MOHSB  &  CO.  v.  MEBOUBIO 
BROS,  et  bL 

(St  Louia  Court  of  Appeals.   Missouri.  Feb. 
4, 1913.  Bebearing  Denied  March 
IS,  1913.) 

1.  Sales  284*)— Bkuoh  ow  Wabbahtt— 

LlABILITT. 

Where  a  company  sells  an  engine  under  a 
warranty  that  it  will  operate  properly,  and  its 
representative  properl;  installs  same,  except 
that  under  the  direction  of  the  buyer's  superin- 
tendent he  makes  certain  connections  not  con- 
templated by  the  seller,  as  a  result  of  wUch  tbe 
engine  fails  to  operate  property,  tbe  seller  is  not 
liable  for  breach  of  warranty. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  SI  803-805;  Dec.  DiiT284.»l 

2.  Trial  ^  191*)— iNSiBucnoNS— Bbkaoh  or 
Waebabtt— Asscupnon  or  Facts. 

An  instmction  to  find  for  plaintiff  on  de- 
fMidant^  counterclaim  tor  damages  for  breadi 
of  warranty  of  an  ^ine  purchased  and  properly 
Installed  bj  plaintiGTs  representative  except  for 
certain  deiective  connectione  made  under  direc- 
tions of  a  certain  person,  if  such  person  was 
defendant^  agent  and  the  failure  of  the  engine 
to  operate  properly  was  due  to  such  connectiona 
being  made,  was  not  open  to  the  objection  that 
it  assumed  that  he  faaa  such  anthonty  aa  agent 
for  defendants. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  420-181,  436;  Dec  Dig.  i  191.*] 

3.  Salss  (S  447*)— Bbbach  or  Wabrantt— 
countibclauc  —  vxbniot  —  inconsistent 
Findings. 

Where,  in  an  action  on  an  account  contain- 
ing several  Items  for  the  Installatioa  of  an 
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engine  aold  br  plalntlfl  to  defendants  under  « 
wairantT.  denndants  admitted  UnUlity  except 
Cor  one  item  which  th^  claimed  waa  occaatoned 
b;  plalDtifTs  breach  of  warranty,  and  plaintift 
reBted  on  aacb  admisaion  and  introdnced  no  evi- 
dence in  support  of  the  accoanti  a  Soding  tea 
plaintiff  onf?  for  the  amonnt  of  the  account 
which  defenaautfl  admitted  was  not  Incon^stent 
with  a  findins  against  defendants  upon  a  sepa- 
rate counterclaim  for  breadi  ot  the  wmnanty. 

[Sid.  Note^For  otha  eases,  we  Sales,  Gent 
Dig.  i  1318;  Dee.  Dig.  |4^>*] 

4  AlCTAI.  AHD  BlBBOB  f|  1068*>— HaKHLESS 
SIBBOB— ImTBUOnOH— OOU  BT  ViBDICI. 

In  an  action  on  an  open  account,  error  in 
giving  an  instruction  which  authorized  a  ver- 
dict for  plaintiff  on  certain  diluted  items  upon 
which  plaintiff  introduced  no  evldenco  ma  faarm- 
lesi,  wnere  tbe  jury  did  not  And  for  plaintifl  in 
respect  to  such  items. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Gent  Dig.  ||  4225-4228,  4230;  Dec 
Dig.  i  1068.*] 

Appeal  from  St  Louis  Oircnlt  Gourt;  J. 
Hugo  Grimm,  Judge. 

Action  by  Fairbanks-Morse  &  Company 
against  Mercuric  Bros,  and  others.  From 
Judgment  for  plaintifl,  defendants  aiM>eaL 
Affirmed. 

Barclay,  Fanntleroy,  Gnllen  ft  Ortbwein* 
of  St  Louis,  for  appellants.  J.  Ltonbuiier 
Davis  and  Jonea,  Hocker,  Hawes  ft  Angert, 
all  of  St  Louis,  for  reepondent 

ALLEN,  J.  This  is  an  action  by  the  plain- 
tiff, a  corporation,  respondent  in  this  court, 
against  defendants,  appellants  bere,  upon  an 
opm  account  aggregating  ♦378.41.  Tbe  salt 
was  b^pin  before  a  justice  of  tbe  peace,  by 
filing  the  aoconnt,  consisting  of  a  large  num- 
ber of  items  of  labor  and  material,  coverlid 
a  p^lod  from  Jnne  19,  180ft,  to  January  17, 
3:910,  Inclusive;  the  plaintiff  demanding  tbe 
said  sum  of  9373.41,  with  accrued  Interest 
tberetm  to  October  1,  1910,  in  tlie  sum  of 
$21.24,  making  a  total  of  $384.66.  In  their 
answer  filed  In  the  Justice  court  tbe  defend- 
ants drailed  any  indebtedness  to  plaintltt, 
and  averred  in  substance  that  on  or  about 
tbe  1st  day  of  June,  1909.  plaintiff  sold  to 
defendants  a  86  horse  power  gas  engine  and 
warranted  and  ngiresented  that  the  material 
therein  and  the  workmanship  should  be  of 
tbB  best  class,  and  further  agreed  that  If 
any  part  thereof  showed  defective  material 
or  workmanship  witbln  one  yeair  from  date 
of  shipment  tbe  plaintiff  would  furnish  new 
parts  thereof  free  of  charge;  that  the  en- 
gine was  defective  In  workmanship  and  mate- 
rial and  not  worth  tbe  price  which  defend- 
ants agreed  to  pay  for  it,  to  wit,  $2389;  and 
that  the  Items  sued  for  were  not  diargeable 
to  defendants.  And  ton  further  anewer  and 
by  way  of  countmhilm  tbe  defendants  aver- 
red that  plaintiff  sold  them  the  engine  for 
the  sum  above  mentioned,  and  f&Isely  and 
fraudulently  represented  to  them  that  the 
same  would  famish  suffldeDt  heat  to  heat 
their  building  and  run  certain  macbln^y 
therein,  and  that  defendants  relied  upon  said 


repreeentations;  that  plaintiff  agreed  to  su- 
perint^  the  erection  of  the  engine  in  their 
said  building;  that  the  engine  vras  not  as 
r^resented;  and  that  plaintifl  so  carelessly 
and  negligently  erected  the  same  on  defend- 
ants* premises  that  the  ttiglna  would  not  run 
and  operate,  whereby  defendants  wwe  dam- 
aged In  the  sum  of  $000,  for  whidi  aum  they 
prayed  Judgment  Judgment  was  rendered 
in  the  Justice  court  In  favor  at  the  defend- 
ants on  th^  counterdalm,  and  in  due  time 
the  plaintiff  perfected  its  appeal  to  the  dr- 
cntt  court  at  tbe  dty  of  St  Louis,  where 
the  cause  was  tried  before  the  court  and  a 
Jui^.  At  tbe  trial  In  the  dzcolt  court  dA- 
fendants  admitted  tbe  correctness  at  certain 
items  of  the  acoount,  amounting  to  $S23JS9. 
and  that  plaintiff  was  entitied  to  recov«c 
tliat  sum.  There  was  a  Tertict  for  i^intift 
for  $332.6S,  bdng  the  amount  admitted  by 
defendant  to  be  due  plaintiff  with  Interest 
thereon,  and  a  verdict  for  ^alntlff  on  d»- 
foidanta*  oounterdalm,  and  Judgment  was 
entered  acawdingly.  After  an  unsucoessfol 
motion  for  a  new  trial,  the  defendants  duly 
perfected  their  appeal  to  this  court 

Learned  counsel  tor  appellants  Insist  tiiat 
there  was  no  evidence  to  support  the  verdict 
for  plaintiff  on  the  detOidants'  counterdalm; 
that  the  trial  court  wred  in  giving  instruc- 
tion numbered  4  givot  by  the  court  at  tbe 
request  of  plaintiff ;  and  that  the  verdict  of 
tbe  Jory  is  ino(HDuilstent,  In  that  the  Jury 
found  tar  plaintiff  <m  defendants'  counter- 
claim without  flmUng  fov  plaintiff  on  the 
disputed  Itms  ct  the  account 

[1]  As  to  tbe  contention  of  i^peUants  that 
time  vras  no  evidence  to  support  the  verdict 
for  plaintiff  on  defmdanta^  coonterclaliii. 
there  was  evidmoe  that  one  Beny  was  on- 
ployed  by  defendants  to  erect  tbe  macaroni 
factory  for  defoidants  into  which  the  engine 
purchased  tnm  plaintiff  was  to  be  placed; 
that  he  superintended  tbe  erection  of  the 
engine,  which  was  Installed  by  one  Merrell, 
tbe  retwesaitatiTe  of  plaintiff:  and  that  he 
caused  to  be  connected  with  tbe  engine  a  cer- 
tain coil  so  as  to  get  beat  from  it  for  use  in  tbe 
drying  rooms  of  the  fi^ry.  There  vras  evi- 
dence that  the  connection  of  tiie  engine  with 
these  colls  was  not  contemplated  or  recom- 
mended by  plaintiff,  and  that  the  some  caused 
tbe  cyllndOT  of  the  engine  to  heat  and  pre- 
Toited  It  from  propwly  performing  its  fune- 
tims,  and  that  its  ffellure  to  properly  oper- 
ate was  itm  to  this,  and  not  to  deteetlTe 
material  or  poor  workmanahlR  nor  to  neg- 
ligee <a  idalntiff  in  erecting  the  some. 
There  was  evidence  that  Beny  advised  de- 
fendants as  to  what  kind  of  an  engine  should 
be  installed  and  directed  Its  connections  with 
tbe  ooll  of  pipes,  which  be  Installed  In  de- 
foidants'  factory.  There  was  ample  evUfenoe 
from  which  the  Jury  might  wall  find  that 
Berry  bad  authority  to  rq^esent  the  defaid- 
ants,  and  to  direct  the  Actions  at  plaintiff's 
8up^*lntendent  who  installed  the  engine,  at 
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least  in  bo  far  as  ooncemB  the  pardcttlara 
above  mentioned.  Whatever  conflict  there 
was  in  the  erldence  with  respect  to  tbeee 
matters  was  a  question  for  the  Jury.  Und^ 
all  the  evidence,  we  hold  that  there  was  saf- 
fideot.  evidence  to  support  the  finding  of  the 
Jury  for  plaintiff  4m  defendants*  covnter- 
clatm. 

[2]  The  fourth  Instruction  given  by  the 
court  at  the  instance  of  the  plaintiff  la  as 
follows:  (4)  "The  court  instructs  the  jury 
that  If  you  find  and  believe  that  the  defend- 
ants employed  the  witness  Berry  to  build 
and  equip  the  macaroni  factory  In  which  the 
engine  mentioned  In  the  evidence  in  this 
case  was  installed,  and  If  you  further  find 
and  believe  that  said  Berry,  as  the  agent  of 
defendants,  ordered  and  directed  the  super- 
intendent of  plaintiff  to  connect  said  engine 
with  the  colls  of  pipes  mentioned  In  the  evi- 
dence, and  that  said  connection  was  made 
at  the  request  of  and  under  the  directions 
of  said  Berry,  and  the  plaintiffs'  agent  In 
making  said  connection  exercised  such  care 
as  would  be  used  by  a  competent  superin- 
tendent in  doing  such  work,  and  if  you  fur- 
ther find  from  the  evidence  that  such  trouble 
as  defendants  had  with  said  engine  was 
caused  by  the  fact  that  said  system  of  pipes 
was  connected  with  said  engine,  then  defend- 
ants are  not  entitled  to  recover  on  their  coun- 
terclaim, and  your  verdict  must  be  for  plain- 
tiff and  against  said  defendants  on  said 
counterclaim."  AppeUants  insist  that  this 
Instruction  Is  erroneous  for  the  following 
reasons:  (1)  That  there  was  no  evidence 
tending  to  prove  that  Berry  did  as  a  matter 
of  fact  direct  or  control  the  plalntlfTs  super- 
intendent; (2)  that  there  was  no  evidence 
tending  to  prove  that  Berry  was  authorized 
by  the  defendants  to  direct  or  control  plain- 
tiff's superintendent;  (3)  that  there  was  pos- 
itive testimony  tending  to  prove  that  Berry 
had  no  such  authority,  and  that  the  instruc- 
tion assumes  that  Berry  bad  such  authority; 
(4)  because  the  Instruction  does  not  require 
the  Jury  to  find  that  Berry  was  invested 
with  authority  to  control  said  superintend- 
ent. The  first  two  of  these  objections  to  this 
Instruction  are  disposed  of  by  what  we  have 
,sald  above.  As  to  the  third  and  fourth,  it 
was  for  the  Jury  to  determine  under  the  evi- 
dence whether  Berry  had  such  authority; 
and  the  instruction  does  not  assume  the  au- 
thority of  Berry,  but  requires  the  Jury  to 
find  the  same,  for  It  requires  the  Jury  to  find 
tbat  the  defendants  employed  Berry  to  build 
and  equip  their  factory,  and  that  he,  as  agent 
of  defendants,  directed  and  controlled  plain- 
tiflfs  superintendent  We  perceive  no  error 
in  Oie  glrlng  of  tliis  instruction. 

[1]  It  is  earnestly  Insisted  by  learned  coun- 
sel for  appellants  that  the  verdict  of  the  Jury 
is  inconsistent  As  we  said  above,  the  orig- 
inal account  of  plaintiff  amounted  to  the  sum 
of  $373.41,  extflnsive  of  Interest  Etefendants 
disputed  the  remaining  items  of  the  account 
amounting  to  $49.82,  npon  the  ground  that 


plaintiff  had  failed  to  furnish  an  ^glne  in 
accordance  with  its  contract  and  representa- 
tions, and  tliat  plaintiff  was  negligent  in  the 
erection  thereof,  and  that  the  disputed  Items 
were  Incurred  in  an  attempt  to  make  the 
engine  run  and  operate  and  were  made  neces- 
sary by  plaintiff's  said  failure  and  negli- 
gence. At  the  trial  plaintiff  offered  no  evi- 
dence whatsoever  In  support  of  its  account 
and,  so  far  as  Its  cause  of  action  Is  con- 
cerned, went  to  the  Jury  uxwn  the  admis- 
sions of  defendants  above  mentioned.  There 
was  no  testimony  whatsoever  in  support  of 
the  disputed  items  amounting  to  $49.82. 

Appellants  insist  that  the  Jury  in  falling 
to  find  for  plaintiff  on  these  dlspnted  items 
of  its  account  thereby  necessarily  found  that 
plaintiff  had  not  furnished  an  engine  ac- 
cording to  its  contract  and  representations 
and  properly  erected  the  same,  and  tbat  the 
verdict  of  the  Jury  in  finding  for  plaintiff 
only  In  the  sum  of  $323.59  and  Interest, 
omitting  the  $49.82  consisting  of  these  dis- 
puted items,  was  inconsistent  with  a  verdict 
for  plaintiff  upon  defendants'  counterclaim. 
In  support  of  this  contention  of  appellants 
we  are  cited  to  the  case  of  Johnson  v.  La- 
barge,  46  Mo.  App.  433.  As  to  the  decision 
In  that  case,  suffice  It  to  say  that  it  hfes  no 
application  to  the  facts  of  this  case.  There 
the  action  was  for  damages  for  breach  of 
contract,  and  the  defendant  Interposed  a 
counterclaim  for  the  contract  price.  The 
Jury  found  a  verdict  for  plaintiff  for  dam- 
ages and  for  defendant  on  his  counterclaim. 
Uere  the  action  is  upon  an  open  account 
The  defendants  admitted  liability  for  certain 
specific  Items  thereof.  There  was  no  evi- 
dence tending  to  prove  the  remainder  of  the 
account  1.  e.,  the  disputed  items  above  men- 
tioned. Manifestly  the  Jury  could  not  have 
returned  a  verdict  for  plaintiff  for  these 
Items  upon  any  possible  theory;  and,  from 
the  failure  so  to  do,  it  cannot  be  Inferred 
that  the  Jury  foimd  that  the  plaintiff  was 
at  fault  with  respect  to  furnishing  or  erect- 
ing the  engine. 

[4]  It  is  true  that  the  court  after  instruct- 
ing the  Jury  to  the  effect  that  plaintiff  was 
entitied  in  any  event  to  .recover  $323.69,  fur- 
ther instructed  the  Jury  that  If  thegr  believed 
from  the  evidence  that  the  disputed  Items 
of  $49.82  were  furnished  by  plaintiff  at  de- 
fendants* request  and  were  made  necessary 
because  of  the  fact  that  the  engine  was  Im- 
paired by  the  use  or  bad  management  on 
the  part  of  the  defendants  and  not  by  reason 
of  any  defective  material  or  workmanship, 
or  by  any  improper  or  negUgoit  manner  In 
erecting  the  engine,  then  the  plaintiff  was 
also  entitled  to  recover  the  said  amount  of 
these  disputed  items.  The  giving  of  this 
instruction  was  evldoitly  improper  because 
of  the  fact  that  there  was  no  evidence  what- 
soever to  support  a  finding  for  plaintiff  on 
these  items;  but,  as  the  Jury  did  not  find 
for  plaintiff  on  the  Items  in  question,  the 
error,  of  course  was  harmless. 
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WiB  hare  cuefally  aamlned  tbe  record, 
and,  finding  no  reversible  vmr  therein,  the 
Judfrnut  of  the  <drcDlt  court  Is  affirmed. 


UETNOLDS,  P. 
concur. 


and  NOBTOm,  J« 


DUNNAGAN  T.  BRIGGS. 
(St  Louis  Court  of  Appeals.    Missouri.  Feb. 
4.  1913.   Behearing  Denied  March  16,  1913.) 

1.  Tbial  (1  219*)  — iMSinUOTIOKS— Dmihi- 

TioN  or  Tbbub. 

In  an  action  against  tbe  proprietor  of  a 
hospital  for  negligent  failure  to  guard  and 
watch  a  patient;  who,  while  temiwrarilr  inaane, 

Smped  irom  a  window,  an  inBtroction  to  find 
r  plaintiff  If  the  patient  died  as  a  result  of 
the  injuries  thereby  sustained,  or  if  defendant 
neglected  promptly  and  properly  to  attend  to 
and  treat  bis  injuries,  and  the  death  resulted 
from  such  negligence,  witiiont  any  explanation 
of  what  would  conititBte  prompt  end  proper 
treatment,  should  not  haTe  been  given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Coit 
Dig.  S  489 ;  Dec.  Dig.  |  m*] 

2.  DaUAQU  <|  213*)— IN8TBU0TX01TS— AOOKA- 
VATINO  ClBCUUSTANCBS. 

In  an  action  against  a  hospital  proprietor 
for  negligent  failure  to  guard  and  watcb  a  pa- 
tient, who,  while  temporarily  insane,  jumped 
from  a  window,  an  Instruction  to  consider,  in 
determining  the  amount  of  damages,  tbe  miti- 
gating and  aggravating  circumstances,  if  any, 
attending  the  wrongfuf  act  or  neglect  was  er- 
roneous, since  it  is  error  to  charge  to  taice  ag- 
gravating circumstances  into  consideration, 
where  punitive  or  exemplary  damages  are  not 
recoverable. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  I  641;  De&  Dig.  |  213.*] 

Appeal  from  St  Loula  Circuit  Gomt;  Hii>- 
go  Muencb,  Judge. 

Action  by  Katie  Dunnagan  against  Waldo 
Briggs.  From  an  order  granting  a  new  trial 
after  a  verdict  for  plalntU^  she  appeals.  Af- 
firmed. 

Henry  H.  Oberscbetp,  of  St  Louis,  for  ap- 
pellant Jones,  -Hocker,  Hawes  &  Angert  and 
a  Porter  Johnson,  all  vt  St  Lonls^  for  re- 
spondent 

ALLEN,  J.  This  Is  an  action  brought  by 
plalntUT  for  the  wrongful  death  of  ber  hus- 
band, Charles  Dunnagan.  The  suit,  ae  orig- 
inally instituted,  was  against  the  respondent 
and  two  corporations.  PlalntUC  suffered  non- 
suit as  to  the  corporations,  and  the  cause 
proceeded  to  trial,  verdict,  and  judgment 
against  the  respondent  At  the  time  plain- 
tifTs  husband  received  the  injuries  which,  It 
la  alleged,  resulted  In  his  death,  defmdant 
was  a  physician  and  surgeon,  and  owned  and 
conducted  a  hospital  on  Jefferson  avenue  and 
Gamble  street  In  the  dty  of  St  Louis,  Mo. 
On  Friday,  September  9, 1910,  plaintiff's  hus- 
band was  recetved  as  a  patl^t  at  said  hos- 
pital, and  accepted  as  such  by  defendant  for 
treatment  At  the  time  that  plalntlfT's  said 
husband  entered  tbe  hospital,  he  was  suffer- 
ing from  alcoholism.   Tbe  next  day  he  be- 


came deUrlons,  and  dnrlns  the  rmalnder  of 
the  time  that  he  was  at  the  hospital  be  was 
suffering  firom  delirium  tremens.  Upon  be- 
ing received  into  the  hoepltal,  he  was  placed 
In  a  room  on  the  second  floor  of  tbe  build- 
ing. This  room  had  a  window  wiOi  low 
sill,  and  without  bars  or  guard.  There  was 
evidence  that  plaintilTB  husband,  while  in 
tbe  hospital,  was  nwvons,  and  would  walk 
about  tbe  rocon  and  halls,  Imagined  that  he 
saw  beer  bottles  and  such  things,  and  that 
he  saw  people  coming  into  bis  room,  and  tliat 
be  spoke  about  the  window  in  his  room  being 
a  door.  It  appears  from  the  evidoKe  tliat 
on  Monday  night  following  his  entrance  to 
the  hospital  be  was  tied  to  his  bed  with 
sheets,  ttecanse  be  imagined  that  he  saw  per- 
sons at  the  window  of  his  room.  During 
the  absence  of  tbe  nurse  who  had  him  in 
charge,  be  freed  himself,  broke  the  glass  of 
tbe  window  of  his  room,  and  leaxted  from  the 
window,  landln!?  upon  the  pavement  some  12 
feet  below,  sustaining  Injuries,  as  a  result 
of  which,  as  plaintiff  claims,  be  died  a  few 
days  later. 

The  negligence  chained  in  the  petition  la 
the  failure  of  defendant  to  exercise  ordi- 
nary care,  and  to  guard  and  watch  plalntifTa 
said  husband,  "and  to  place  him  so  that  he 
could  not  Injure  himself,  and  so  that  injury 
could  not  happen  to  him,"  and  In  falling  "to 
promptly  and  properly  attend  to  and  treat 
his  said  injuries." 

Tbe  cause  was  tried  before  a  court  and  a 
jury,  and  was  submitted  to  the  jury  under 
Instructions,  of  which  but  two  need  be  notic- 
ed. There  was  a  verdict  for  tbe  plaintiff  for 
$2,000,  and  within  doe  time  the  defendant 
filed  his  moUoD  for  a  new  trial,  asslgDiiig 
33  grounds  therefor.  Defendant's  said  mo- 
tion for  a  new  trial  coming  on  to  be  beard, 
the  court  sustained  the  same  on  tbe  twelfth 
and  twenty-eighth  grounds  thereof,  and  made 
an  order  granting  defendant  a  new  trial, 
from  which  order  plaintiff  has  appealed  to 
this  court 

Tbe  two  said  grounds  upon  which  the 
court  sustained  defendant's  motion  for  a 
new  trial  were:  (1)  The  giving  of  instruc- 
tion No.  1,  given  at  plaintiff's  request;  and 
(2)  the  giving  of  instruction  No.  8  by  tbe 
court  of  Its  own  motion. 

[1]  Instruction  No.  1,  given  at  plaintllTs 
request.  Is  as  follows:  "The  court  Instructs 
the  jury  that  If  you  believe  and  find  from  tbe 
evidence  in  this  case  that  at  the  time  In 
question,  to  wit,  Sei^ember,  1910,  Charles 
Dunnagan  was  suffering  from  alcoholism, 
that  defendant  Waldo  Briggs  was  tlua  a 
physician  and  surgeon,  and  conducted  or  man- 
aged a  hospital  at  J^erson  avenue  and 
Gamble  street  in  this  city  of  St  Louis,  Hi»- 
souri,  that  as  such,  said  defeodani;  Waldo 
Briggs,  either  himself  or  by  his  agwts  and 
servanta,  for  a  valuaUe  consideration,  re- 
ceived and  accepted  said  Dunnagan  as  a  pa- 
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tlent  for  treatment  for  alcoliollsm,  that  while 
thus  in  said  charge  and  care  and  nndw  aald 
treatment  said  Charles  Donnagan  became 
and  was  Insane,  that  said  defendant  knew, 
or  by  the  »erc!se  of  ordinary  care  could 
have  known,  said  Insane  condition  of  said 
Charles  Dunnagan,  and  that  by  reason  there- 
of he  required  special  guarding  or  treatment, 
that,  notwithstanding  such  knowledge,  the 
defendant,  Waldo  Briggs,  failed  and  n^lect- 
ed  to  exercise  ordinary  care  to  guard  and 
watch  said  patient,  and  to  place  him  so  he 
could  not  injure  himself,  and  so  that  Injury 
could  not  happen  to  blm,  and  that  as  a  direct 
result  of  said  Insane  condition  of  said  Charles 
Dunnagan  and  of  such  negligence,  if  any, 
of  said  defendant  on  September  12,  1910,  at 
said  hospital  in  the  dty  of  St  Louis,  Mis- 
souri, said  Charles  Dunnagan  fell  out  of  and 
from  an  upper  story  window  and  was  there- 
by seriously  Injured,  that  as  a  direct  result 
of  said  injuries  said  Charles  Dunnagan  died 
on  September  14.  1910,  or  that.  If  be  did  not 
die  as  a  direct  result  of  said  Injuries,  de- 
fendant, Waldo  Briggs,  after  being  informed 
of  such  Injury,  nefflected  promptly  and  prop- 
erly to  attend  to  and  treat  his  said  injuriet, 
and  tbat  bis  death  was  a  direct  result  of 
such  negligence  and  the  aforesaid  Injuries, 
if  any,  and  tliat  plaintiff  at  said  time  was 
the  wife  of  and  is  now  the  widow  of  said 
Charles  Dunnagan,  deceased,  and  brli^  this 
suit  within  six  months  after  said  Injuries 
and  death,  then  you  should  find  your  verdict 
for  plaintiff  against  said  defendant,  Waldo 
Briggs." 

We  tbbik  that  this  instruction  should  not 
havfl  been  given,  witbont  d^lnlng  what  woold 
constitute  "prompt  and  proper  treatment," 
unless  the  same  were  defined  or  explained 
eteewhrae  in  the  instructions,  which  was  not 
done.  To  leave  it  to  the  jury  to  determine 
wbat  was  proper  treatment,  without  more, 
would,  in  our  judgment,  be  quite  as  objec- 
tionable as  to  submit  the  qoestlon  ot  wheth- 
er an  act  were  negligent,  without  anywhere 
defining  this  term.  Of  the  l&ttet  this  court 
■aid,  in  Bayboum  Phillips,  160  Mo.  App. 
loc.  dt  641.  160  S.  W.  m:  "This  court,  as 
well  as  the  Supreme  Court,  in  many  cases 
bas  held  that  It  is  erroneous  to  submit  to  the 
jor7  the  question  of  negligence,  or  whether 
an  act  was  done  negligently,  unless  the  term 
'negligence*  has  been  defined  In  some  oth- 
er instruction  given.  Dalton  v.  Bedemeyer, 
IM  Mo.  App.  190,  loc  ciL  197,  133  8.  W. 
133 ;  Cornett  v.  Chicago  ft  Alton  Ry.  Co.,  168 
Mo.  App.  3G0,  138  S.  W.  51,  loc.  clt  '63,  and 
cases  there  cited;  Magrane  v.  St  Louis  ft 
Suburban  Ry.  Co.,  1S3  Mo.  119,  loc.  dt  132, 
81  S.  W.  1158;  AUen  v.  St  Louis  Transit 
Oo.,  183  Mo.  411.  loc  clt  432,  81  S.  W.  1142. 
Tbere  was  no  definition  of  actionable  negll-- 
SCTce,  as  Involved,  submitted  to  the 
jury     any  Instmctloa" 

lU  Appelant  insists  that  it  was  not  nec- 


ry  to  define  the  words  "promptly"  and 
"propo'ly,"  since  negligence  was  defined ; 
and,  furthermore,  that  defendant  cannot  com- 
plafai  of  the  error,  if  error  It  was,  because 
defendant  adopted  the  same  terms  in  an  In- 
struction offered  by  him,  but  refused.  It  ii 
unnecessary,  however,  to  discuss  these  ques- 
tions; for  it  Is  Immaterial,  as  we  view  It, 
whether  there  was  such  oror  In  the  giving 
of  this  Instruction  as  would  warrant  grant- 
ing a  new  trial,  for  the  reason  that  the  same 
was  properly  granted  for  error  In  giving  in- 
struction No.  3.  That  instruction  is  as  fol- 
lows: "If  your  finding  herein  be  In  favor  of 
the  plelntifiF,  you  may  in  your  v^^Ict  award 
to  her  sudi  damages,  not  exceeding  $10,000, 
as  you  may  deem  fair  and  Just  with  refer- 
ence to  the  necessary  injury  resulting  to  the 
plaintiff  from  such  death,  ana  also  having 
regard  to  the  mitigating  and  aggravating  cfr* 
cumstances,  if  anj/,  attending  such  torongful 
act,  neglect,  or  default,  if  any,  of  the  de- 
fendant." 

XJnAet  the  pleadings  and  evidence  In  the 
case,  it  was  manifestly  error  to  Instruct  the 
Jury  to  take  Into  consideration  "aggravating 
circumstances, "  Independent  of  any  other  crit- 
icism that  may  be  leveled  at  this  instruction. 
In  Boyd  v.  Railroad,  236  Mo.  loc.  dt  03,  139 
S.  W.  671,  the  court  said:  "It  Is  error  to 
instruct  the  jury  to  take  Into  considCTation 
aggravatlog  drcumstances,  except  In  cases 
where  punitive  or  exemplary  damages  an 
allowed  <m  account  of  willfulness,  malice, 
wantonness,  recklessness,  or  conscious  negli- 
gence or  wrong  Intrait  Parsons  v.  Railroad, 
94  Mo.  loc  dt  299  [6  S.  W.  464];  Morgan 
V.  Durfee,  69  Mo.  loc.  clt  478  [33  Am.  B^ 
506] :  Barth  v.  Railroad,  142  Mo.  loc.  dt  668 
[44  S.  W.  778]." 

For  the  reasons  given  above^  the  order  of 
the  drcuit  court  granting  a  new  tilal  should 
be  affirmed  and  the  cause  rananded.  It  is 
so  ordered. 


REYNOLDS,  P.  J, 
concnr. 


and  NOBTONI,  J.. 


HODGES  V.  CHAMBERS. 
(St  LouU  Court  of  Appeals.   Missouri.  March 
1,  1913.) 

1.  MtrwiciPAL  CoapoBATiONB  (j  70e*>— COLU- 

SIOIT   OF   ATTTOMOBILB  WITH  PaDBSTBIAN— 

NBOLIOENCE— EVIDENOB. 

Under  tbe  evidence  in  an  action  for  colli- 
sion of  an  automobile  with  a  pedestrian  on  a 
public  driveway,  held,  the  questions  of  negli- 
gence and  contnbotory  negligence  were  for  the 
jury. 

[Ed.  Not&— For  other  cases,  see  Muaidpai 
Corporatltou,  Gent  Dig.  |  1618;  Dec  Dig.  | 
706.*] 

2.  Mdnicipaz.  Cdspoeationb  <|  706*)--AnTO- 
uoBiuE  Accident— Neoliobncb  of  Pedes- 
TsiAN — Walking  ow  Public  Highway. 

One,  who,  in  going  from  the  city  hall, 
which  stood  some  distance  back  from  the  street, 
instead  of  going  on  the  walk  leading  in  a 
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straight  line  to  the  street,  walked  on  the  semi- 
drcmar  driveway  pasaiiis  in  front  of  the  door, 
from  one  part  to  another  of  the  street,  was  not 
within  the  rule  ae  to  recovery  for  being  struck 
by  an  antomobile,  barring  recovery  by  one  who 
knowingly  clMMses  a  dangerous  roadway  when 
a  safe  one  Is  at  hand;  the  driveway,  a  public 
highway,  being  one  frequently  used  by  pedestri- 
ans, though  oriniarily  des^oed  for  vehicles,  and 
on  wliich  pedestrians  had  as  much  right  as  per- 
sons in  vehicles,  and  not  being  dangerous  In  tlie 
absence  of  segiigenca  of  drivers. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  Si  1615-1617:  Dec 
Dig.  {  706.*i 

3.  Municipal  Cok>orationb  j|  706*>— Auro- 

UOBILE  ACCIDSNT— PtTBUO  HlOHWAT. 

A  driveway  being  a  public  highway,  It 
need  not  be  "much"  used  to  be  within  Rev.  St 
1909,  8  8523,  giving  redress  to  one  injured  by 
the  negligent  operation  of  an  automobile  on 
"public  highways  *  *  *  or  places  much 
used  for  travel." 

[Ed.  Note.— For  other  cases,  see  Municipat 
Corporations,  Cent  Dig.  H  1616-1517;  Dec. 
Dig.^706.*r 

4.  Municipal  Cobpobations  (8  705*)  — 
Stbeets— AuTOHOBiLES— Case  Requibed  of 
Dbiveb. 

The  degree  of  care  required  by  Rev.  St 
1909,  I  8S23,  of  one  in  operating  an  automo- 
bile on  a  public  highway,  to  prevent  injury  to 
persons  thereon,  Is  the  highest  degree  of  care 
that  a  very  careful  person  would  use  under  lilie 
or  similar  circumstances. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  M  1616-1617;  Dec 
Dig.  8  705.*] 

6.  'Municipal  Cobpobations  (5  705*>— Auto- 
HOBUJG  Accident— CoNiEiBUTOBT  Nkoli- 

GSNCE. 

Though  a  pedestrian  struck  by  an  automo- 
bile might,  by  acting  in  a  different  manner 
than  he  did,  have  escaped  the  peril  in  which  he 
was  placed,  he  may  recover  for  his  injury,  it 
In  seeking  as  he  did  to  avoid  the  peril,  he  acted 
with  ordmary  care. 

[Ed.  Note.— For  other  eases,  see  Municipal 
Corporations,  Cent.  Dig.  Ij  1615-1517;  Dec. 
Dig.  1  705.'^ 

6.  Mdnicifal  Cobpobations  706*)— Auto- 
mobile Accident— DuTT  of  Pedebteian. 

It  cannot  be  said  it  was  the  duty  of  one 
walking  on  a  driveway,  30  or  more  feet  wide, 
to  get  off  it  on  seeing  an  automobile  turn  Into 
i^  so  that  failure  to  do  so  would  be  contribu- 
tory negligence. 

[EM.  Note.— For  other  cases,  see  Municipal 
Corporations,  Gent  Dig.  |S  1616-1617;  Dec. 
Dig.  §  705.*] 

7.  Damages  (I  132*)— Pebsoral  Ihjttbies— 
BXCBUiva  vebdict. 

A  verdict  for  S3,000  for  a  fracture  of  the 
right  arm  at  the  elbow  joint,  contusions  on  a 
hip  and  leg  and  on  the  head,  and  resulting 
ner\'ous  shock,  pain,  and  stiffness  of  arm  and 
Sngers,  cannot  be  said  to  be  excessive ;  there 
being  evidence  that  there  would  never  be  com- 
plete recovery  of  the  use  of  the  arm  and  fin- 
gers. 

[Bd.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  U  178.  872-886,  SM;  Dec.  Dig.  8 
182.*] 

Appeal  tsom  St  Lonls  Glrcnlt  Court;  Leo 

5.  Rassleur,  Judge. 

Action  by  W.  B.  Hodges  against  Jamee  H. 
CSiambers.  Judgment  for  plaintiff.  Defend- 
ant appeals.  Affirmed. 


H.  A.  Loevy,  and  Watts,  Dines,  Gentry  & 
Lee,  all  of  St  Louis,  for  appellant  Oeorce 
S.  Grover  and  A.  R.  Taylor,  both  of  St'licm- 
Is,  for  respondent 

■  ALE^Uf,  3.  This  Is  a  suit  toT  p^soiial  In- 
juries Buatalned  by  ria*tit<if  aa  a  result  of 
being  struck  by  an  automobile  belonging  to 
the  defendant  and,  being  operated  by  bis 
servant  Tbe  action  is  brought  under  section 
8623  (Revised  Statutes  1909),  giving  redress 
to  one  Injured  by  the  negligent  operation  of 
an  automobile  on,  upon,  along,  or  across 
"public  walks,  streets,  avenues,  alleys,  high- 
ways or  places  much  used  for  traveL"  The 
answer  was  a  general  dental,  and  a  plea  of 
contributory  negligence.  The  cause  was  tried 
before  the  court  and  a  jury,  resulting  in  a 
verdict  for  plaintiff  for  $3,000,  and  the  de- 
fendant appeals. 

At  the  time  of  plaintiff's  injury  be  was 
the  auditor  of  tbe  ci^  of  St  Louis,  having 
his  ofBce  In  the  city  hall,  located  on  the  west 
side  of  Twelfth  street,  between  Market  street 
and  Clark  avenue.  In  said  city.  The  city 
hall  building  Is  located  some  distance  back. 
1.  e.,  west,  from  tbe  sidewalk  extending  along 
tbe  west  side  of  Twelfth  street  At  the  east 
entrance  to  the  building  there  is  a  short 
flight  of  steps  leading  down  to  an  asphalt 
driveway.  The  latter  Is  a  semicircular  drive- 
way lying  between  Twelfth  street  and  the 
building,  beginning  at  the  west  curb  of 
Twelfth  street  some  distance  north  of  the  en- 
trance to  tbe  building  crossing  over  the  side- 
walk, and,  describing  practically  a  semicircle, 
passing  around  In  front  of  these  steps  lead- 
ing from  the  entrance  to  the  building,  and 
coming  out  again  to  Twelfth  street  some 
distance  to  tbe  south.  One  leaving  the  build- 
ing by  way  of  said  east  entrance  thereto,  go- 
ing directly  east  to  the  sidewalk,  passes  down 
the  steps  above  mentioned  leading  from  the 
entrance  Itself,  crosses  the  asphalt  driveway, 
passes  down  another  short  flight  of  steps, 
crosses  a  granitoid  space  between  two  grass 
plots,  and  passes  down  still  another  flight  of 
steps  to  the  granitoid  sidewalk  on  Twelfth 
street  The  semicircular  asphalt  driveway 
above  mentioned  varies  In  width  from  about 
87  feet  at  the  entrance  to  It  from  Twelfth 
street,  1.  e.,  its  northern  opening  Into  tbe 
street,  to  about  18  feet  Immediately  In  front 
of  the  entrance  to  the  building.  The  evi- 
dence shows  that  this  driveway  had  been 
built  several  years  before  the  accident:  that 
it  was  designed  for  the  use  of  vehicles;  but 
that  it  was  also  customarily  used  by  pedes- 
trians who  desired  to  take  a  "short  cut"  from 
the  east  entrance  to  the  city  hall  In  going  to 
Twelfth  and  Market  streets.  To  reach  the 
sidewalk  from  the  east  entrance  of  the  city 
hall  it  is  necessary  to  at  least  crms  this 
driveway,  and  tbe  evidence  discloses  that 
pedestrians.  Instead  of  going  directly  east  to 
tbe  sidewalk,  frequently  take  this  driveway 
In  order  to  save  a  little  distance. 
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On  the  eTening  of  January  26,  1910,  the 
plaintiff  left  tlie  city  liall  boUding  by  the 
east  entrance,  and.  Instead  of  proceeding  di- 
rectly east  to  the  sidewalk,  after  descending 
the  steps  jnat  at  the  entrance  to  the  boUdlng, 
turned  to  tiie  left  and  took  the  driveway  in 
order  to  go  to  the  comer  of  Twelfth  and 
Market  streets.  As  he  approached  the  north- 
em  intersection  of  the  drireway  with  the 
sidewalk  on  the  west  side  of  Twelfth  street, 
the  d^endant's  automobile  turned  into  this 
drlTeway  from  the  street  The  evidence 
is  somewhat  conflicting  as  to  whether  plain- 
tiff had  actually  reached  the  crossing  of 
the  driveway  over  the  sidewalk  when  the 
automobile  struck  him ;  but,  at  any  rate,  he 
was  at  or  near  this  crossing.  There  Is  a 
sharp  conflict  in  the  evidence  as  to  what  oc- 
curred Just  prior  to  this  time.  Plaintiff  te^ 
dfled  that  be  was  walking  a  little  north  of 
east  when  he  saw  the  antwnobile  coning; 
that,  acting  upon  the  impulse  to  get  out  of 
its  way,  he  turned  towards  the  north,  L  e., 
to  the  left,  and  made  a  spring  to  get  out  of 
the  way;  that  before  he  could  do  so  he  was 
forcibly  stmck  by  the  automobile  on  his 
right  arm  and  nght  side,  and  the  next  thing 
that  he  remembered  was  being  under  the 
machine;  that  he  was  unconscious  for  a  short 
time;  and  that  when  he  r^alned  conscious- 
ness he  was  some  15  or  20  feet  from  the 
p<tot  irbae  he  was  stradi:.  Plaintiff  testi- 
fied that  he  first  saw  the  automobile  "when 
th^  whirled  around  the  comer  Into  the 
drlTeway  from  Twelfth  stre^"  and  that  be 
judged  it  was  then  about  flO  feet  away. 
There  was  evidence  on  behalf  of  plaintiff 
tliat  Uie  automobile  was  going  at  a  "lively" 
rate  of  speed,  and  testimony  corroborating 
that  of  plaintiff  to  the  effect  that  be  was 
forcibly  stnHft  br  U  and  dragged  some  U 
or  20  feet  The  evidence  on  behalf  of  the 
defoidattt  tended  to  ibow  that  In  entering 
tbe  driveway  front  Twelfth  street  the  hom 
on  tiM  antomobile  was  blown ;  that  the  ma- 
chine wae  proceeding  at  only  6  w  6  miles  an 
boor;  that  drfendant's  cbauffeor  saw  plain- 
tiff and  thought  that  plaintiff  heard  Uie  hom 
and  that  he  was  going  to  wait  until  the  an- 
tomoblle  passed  by;  that,  bowever,  wboi  It 
got  almost  abreast  of  him,  plaintiff  started 
to  cross  In  fnmt  of  it ;  that,  when  the  chauf* 
fear  saw  that  plaintiff  was  going  to  cross 
tbe  driveway,  he  swerved  the  machine  slight- 
ly to  the  south,  that  la,  to  the  left,  but  that 
plaintiff  then  turned  back  to  the  south  im- 
mediately In  front  of  It;  that  he  was  scarce- 
ly stmck  at  all  by  tbe  machine;  but  that  be 
put  his  hands  on  tbe  front  radiator  and  slip- 
I>ed  down  under  it  The  defendant  testified 
tbat,  as  the  automobile  approached  i^lntUC, 
be  told  the  chanffenr  to  etag,  saying,  "That 
man  appears  to  have  lost  his  head."  At  the 
close  of  plaintiff's  testimony  defoidant  pray- 
ed the  court  to  give  a  peremptory  Instmction 
In  the  nature  of  a  demurrer  to  the  evidence 
wbidi  was  reused  by  the  court;  and  at  the 
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dose  of  all  the  evldenoe  defendant  requested 
the  giving  of  a  like  instmction,  which  was 
likewise  refused. 

The  cause  was  submitted  to  the  Jury  upon 
four  instmcUons  g\r&i  at  the  request  of 
plaintiff,  and  nine  InstmcUons  givea  at  the 
request  of  the  defendant  Two  instmcUons 
(^ered  by  defendant  other  than  the  pereni;>- 
tory  InstmcUons  above  mentioned,  were  re- 
fused by  the  court 

Defendant  assigns  as  error  the  overruling 
of  Us  demurrer  to  the  evid^ce,  tbat  the 
court  erred  in  giving  tbe  Instructions  given 
on  behalf  of  plaintiff,  and  in  refusing  the  In- 
structioDs  offered  by  defendant  and  refused 
by  tbe  court 

[1]  As  to  the  error  assigned  in  overruling 
defendant's  demurrer  to  the  evidoace,  it  Is 
sufficient  to  say  tbat  there  was  clearly  suf- 
fldent  evidence  of  negligence  in  the  operation 
of  the  machliw  on  the  part  of  defendant's 
chauffeur  to  make  tbe  case  one  for  the  con- 
sideration of  the  jury.  It  is  tme  that,  if  de- 
fendant's erfdence  be  taken  as  true,  It  would 
appear  tbat  there  was  no  negligence  on  tbe 
part  of  the  driver  of  the  machine,  but  that 
plaintiff  unexpectedly  stepped  dtrecUy  in 
front  of  the  same,  and  that  the  driver  thereof 
could  not  avoid  striking  him.  However  ttils 
may  be,  plainUtTs  evidence  shows  that  the 
machine  "whirled**  into  the  driveway  from 
Twelfth  street  at  a  "Uvely"  rate  of  speed, 
and  forcibly  struck  bba  before  be  could  get 
out  of  Its  way,  and  Anggei  blm  some  IS  or 
20  feet  For  the  purpose  of  the  demurrer, 
tbia  evidence  must  be  regarded  In  tbe  light 
nioBt  favorable  to  plaintiff.  It  tended  to 
show  negligence  on  the  part  of  defendant's 
driver,  and  the  evidence  In  regard  to  plain- 
tiff's own  negl^ienoe  was  confiictlng,  and  he 
cannot  be  said  to  have  been  guilty  of  negli- 
gence  as  a  matter  of  law. 

It  was  for  tbe  Jury  to  determine,  under  Uu 
evidence  and  guided  by  proper  Instractlmis 
ct  the  court,  whether  defraidantTa  drlvw  was 
negUgmt,  and  whether  plaintiff  was  goUty 
of  negligence  on  his  part  craitrlbutlng  to  bis 
Injuries. 

[2]  The  appellant  eamestly  Inrists  that 
tbe  demurrer  should  have  been  sustained  for 
tbe  reascu  tbat  idalntit^  as  ai^>ellant  says, 
selected  a  dangerous  roadvray  on  which  to 
walk,  L  fct  one  Intended  for  tbe  use  of  auto- 
mobiles and  other  vdildea,  when  he  might 
have  diosen  a  safe  way  by  passing  direcUy 
east  to  the  Twelfth  street  sidewalk.  Of  this 
we  need  only  say  that  the  evidence  shows 
that  the  driveway  in  question  was  frequent- 
ly used  by  pedestrians  passing  from  this  dty 
hall  mtrance  to  Twelfth  street  in  order  more 
quickly  to  reach  the  intersection  of  Twelfth 
and  Market  streets.  Plaintiff,  as  a  pedes- 
trian, had  as  much  right  upon  this  driveway 
as  did  the  defendant  with  his  antonoobUe, 
and  the  defendant  owed  to  plaintiff  the  duty 
to  exercise  toward  him,  as  a  pedestrian  upon 
this  driveway,  that  degree  of  care  which  by 
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our  statute  ia  Imposed  upon  the  owners  or 
drivers  of  sucb  v^ciea.  Appellant  has  dted 
us  to  a  great  man;  cases  dealing  with  the 
dnty  of  one  In  crossing  or  walking  upon  rail- 
road tracks,  or  street  car  tracks,  in  an  efFort 
to  show  that  plaintiff  was  negligent  In  walk- 
ing along  this  driveway  at  all,  when  he 
might  have  gone  directly  east  to  the  side- 
walk. There  Is  no  doubt  as  to  the  correct- 
ness of  the  doctrine  of  these  cases,  In  their 
application  to  car  tracks,  which  as  a  matter 
of  course  are  in  themselves  a  warning  of 
danger.  These  cases  have,  however,  no  ap- 
plication here,  for,  as  we  have  said  above, 
the  plaintiff  had  as  much  right  upon  this 
driveway  as  any  one  else,  and  had  the  right 
to  presume  that  one  driving  an  automobile 
would  exercise  that  degree  of  care  enjoined 
upon  bim  by  law. 

Neither  Is  the  case  before  us  analogous  to 
the  numerous  cases  dted  by  appellant  in 
which  It  Is  held  that  one  cannot  recover 
where  he  knowln^y  chooses  a  dangerous 
road  or  passageway  when  a  safe  one  was  at 
hand.  This  for  the  reason  that  the  driveway 
in  question  was  a  public  highway,  and  could 
only  be  said  to  have  been  dangerous  when 
made  so  by  the  failure  of  the  drivers  of  ve- 
hicles to  exercise  the  care  required  of  them 
by  law.  Plaintiff  was  entitled  to  rely  upon 
the  presumption  that  such  drivers  would  not 
be  negligent,  and  hence  it  cannot  be  said 
that  plaintiff  bad  any  reason  to  suppose  that 
It  would  be  dangerous  for  him  to  walk  upon 
the  driveway. 

[3]  Api>ellant  complains  of  the  Instruc- 
tions given  on  behalf  of  plaintiff.  The  first 
one  Is  assailed  because  it  told  the  Jury  that, 
if  they  found  from  the  evidence  that  the 
driveway  and  sidewalk  in  question  were  pub- 
lic highways  and  were  generally  used  for 
public  travel  thereon,  then,  finding  the  other 
facts  mentioned  in  the  liutructlon.  their  ver- 
dlet  shoald  be  for  the  plaintiff.  Ai^lant's 
contention  In  this  regard  Is  that  since  the 
statute  JXoAvt  whidi  this  suit  Is  brought,  t1z.» 
section  8C23  (Bevlsed  Statutes  1909).  gLves 
redress  to  one  injured  by  the  negligrait  op- 
eration of  an  autonioblle  on,  upon,  or  across 
"public  highways,  walks,  streets,  aveuues, 
all^rs,  or  fHaoe*  much  itsetf  tor  travel,"  the 
words  "much  used"  should  have  been  on- 
Idoyed  In  this  instruction  instead  ct  "gen- 
erally used."  Tbere  Is  no  merit  in  tbis  con- 
tention. A  reading  of  the  statute  shows  that 
It  was  intended  to  apply  to  any  public  walks, 
streets,  avenues,  alleys,  and  highways,  and 
that  the  succeeding  words  in  this  clause  of 
the  Btatntev  L  e.,  "or  places  much  used  for 
travel,"  were  alinply  intended  as  a  general 
expression  to  cova  all  other  places  which 
inight  not  be  covered  by  the  specUc  terms 
theretofore  employed  in  Uie  statute.  There 
can  be  no  doubt,  Crom  the  evldoice,  that  this 
driveway  was  customarily  used  both  by  ve- 
hicles and  pedestrians,  althoivh  the  primary 
purpose  of  its  ooustroctioa  was  evidently  to 


permit  vehicles  to  reach  the  entrance  to  the 
dty  hall  building,  which  is  some  distance 
from  the  street  Under  the  statute  it  clear- 
ly was  not  necessary  for  the  Jury  to  find  that 
the  driveway  in  question  was  mucA  used 
for  public  travel,  and  there  was  no  error  in 
requiring  the  Jury  to  find  that  it  was  a  pub- 
lic highway,  generally  used  for  public  trav- 
el. That  it  was  a  public  highway  was  suf- 
ficient to  Mng  It  within  the  operation  of 
the  statute^  In  this  connection  appellant 
says  that  the  statute,  being  in  derogation  of 
the  common  law,  must  be  strictly  construed. 
We  concede  this,  but  nevertheless  It  must  be 
construed  so  as  to  effectuate  the  obvious  in- 
tent and  purpose  of  the  statute.  Nidiolas  v. 
Kelley,  159  Mo.  App.  30,  139  S.  W.  248. 

[4  J  This  Instruction  Is  also  assailed  for  the 
reason  that  It  requires  defendant's  chauffeur. 
In  charge  of  and  operating  his  automobile, 
to  exerdse  the  highest  degree  of  care  that 
a  vary  careful  person  would  use  under  like 
or  siniilar  circumstances  in  operating  and 
controlling  the  automobile.  This  Is  the  very 
degree  of  care  which  the  statute  imposes, 
and  it  was  propw  to  so  instruct  the  Jury. 
Bongner  v.  Ze^«ibeln,  166  Mo.  App.  328,  147 
S.  W.  182. 

[S]  The  second  instruction  given  for  plain- 
tiff correctly  states  the  law,  both  as  to  the 
degree  of  care  required  by  defendant's  chauf- 
feur, and  also  to  the  effect  that,  even  if 
plaintiff  might  have  escaped  the  peril  in 
which  he  was  placed  by  acting  in  a  different 
manner  than  he  did,  yet  if  the  Jury  fonnd 
that,  in  80  seeking  to  avoid  said  [)erll,  he 
acted  with  ordinary  care,  he  might  stlU  re- 
cover. The  latter  proposition  is  too  well  em- 
tabllshed  to  require  the  citation  <tf  authori- 
ties. 

The  third  instruction  given  for  plaintiff  la 
the  usual  and  proper  definition  of  the  term 
"ordinary  care."  Plaintiff's  fourth  in8tnic> 
tlou  as  to  the  measure  of  damages  was  dear- 
ly a  proper  Instruction  to  be  given  under  the 
facts  and  circumstances  of  the  case. 

[I]  The  two  Instructions  offoed  by  defend- 
ant and  refused  by  the  court  were  pn^>erlj 
refused.  One  of  them  told  the  jury  that  U 
they  fbund  tram  the  evidence  that  plaintur 
saw  the  automobile  approaching  and  after- 
wards bad  time  to  avert  the  collision  by  oa- 
Ing  ordinary  care  In  turning  out  and  getting 
off  the  driveway,  and  out  of  the  way  of  the 
automiAUe,  and  that  If  the  plaintiff  aftu 
he  saw  the  automobile  aKffoachliw  did  not 
use  ordinary  care  in  turning  out  and  getting 
off  the  driveway  and  out  of  the  way  of  the 
automobile,  then  plaintiff  was  guilty  of  n^ 
Ugence.  It  cannot  be  said  to  have  been  plain- 
tiff's duty  to  get  off  of  a  drivevay  80  teA 
or  more  In  width,  upon  sedug  defendant's 
automobile  turn  Into  it.  The  law  did  not  re- 
quire this  of  plaintiff,  and  tiab  instruction 
might  well  have  misled  the  Jury  as  to  itoln- 
tiff's  duty  in  the  pr^nisee.  And,  besides,  the 
duty  required  of  plaintiff  to  exercise  ordi- 
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BRr|-  care  for  Us  own  safety  was  fally  set 
oot  In  other  instroctions  glTen  on  behalf  of 
defendant. 

Tbe  other  instruction  offered  by  def^d- 
uit  and  refused  by  the  conrt  was  clearly  im- 
proper, in  that  tt  required  the  jory  to  find 
oLly  that  defendant  failed  to  exercise  ordi- 
naiy  care  In  the  premises,  whereas  by  the 
uatate  be,  or  the  driver  of  his  automobile, 
was  required  to  exercise  the  highest  degree 
of  care  that  a  very  careful  person  would 
exercise  under  like  or  similar  circumstances. 

The  Instructions  taken  as  a  whole  fairly 
and  properly  presented  the  case  to  the  Jary; 
ind  constdering  the  nine  InstmctlonB  given 
on  behalf  of  defendant,  which  were  exceed- 
ingly favorable  to  him  and  fully  covered  the 
case  from  his  standpoint,  defendant  baa  no 
maon  to  complain  of  the  Instructions. 

(71  Lastly,  it  ia  urged  that  the  verdict  of 
the  Jury  Is  excessive.  The  evidence  showed 
ttiat  plainttfTs  injuries  consisted  of  a  frac> 
tore  of  the  right  arm  at  the  elbow  Joint, 
coDtaslons  on  his  left  hip  and  left  1^  and 
on  his  bead;  that  he  sutTered  a  nervous  shock 
trom  which  resulted  two  nervous  chills  dur- 
ing the  evening  of  the  day  upon  which  he 
received  his  injuries;  that  at  the  time  of  the 
trial  his  right  arm  was  still  stiff  and  weak, 
and  plalntlfl  had  little  use  of  It,  and  could 
not  raise  his  right  hand  near  his  face;  that 
the  fingers  of  his  right  hand  were  so  stiff 
that  be  conid  not  close  them,  and  he  had 
very  little  grasping  power  in  this  hand;  that 
plaiotiff  bad  suffered  much  pain,  and  he 
still  Baffered  from  numbness  and  aching  of 
bis  right  hand;  and  there  was  evld«ice  that 
plaintiff  would  never  completely  recover  the 
use  of  his  right  arm  and  fingers.  Under 
these  rircmnstances  manifestly  the  verdict 
of  the  Jury  cannot  be  said  to  be  ucesslve. 
Certainly  the  amount  thereof  Is  not  Bu<dk  as 
to  anthorize  uiy  Interference  Uierewitb  by 
this  court. 

The  cause  was  fairly  tried,  and  the  verdict 
of  the  Jury  is  amply  sustained  by  the  evi- 
dence. 

The  Jndgmoit  of  the  drcolt  court  should 
be,  and  Is,  affirmed. 

NOBTONI,  J.,  ooncnra.    BBYNOLDS,  P. 
not  Bitting. 


PALACBB  T.  WELCH  et  aL 

(St  Lonb  Ooort  of  Appeals.  UlasourL  March 
1,  1913.) 

L  BAirKBTTTTCT  f|  161*>-Tnxs  ov  Tbustbe 
— Eqditim  of  Third  PeRsons. 

Under  Baukr.  Act  July  1,  188S,  c.  541,  8 
TOt,  SO  Stat  665  <U.  S.  Comp.  8t  1901,  p. 
3451),  providing  that  the  troatee  is  vested  by 
operation  of  law  with  the  title  of  the  bankrupt 
u  of  the  date  he  was  adjudged  a  bankrupt,  the 
tnutee  takes  title,  not  as  an  innocent  pur- 
chaser,  bat  subject  to  all  valid  claims,  liens, 
and  eqnittes,  and,  where  the  bankrupt  by  bis 


conduct  would  have  been  estopped  to  assert  a 
claim,  the  estoppel  may  be  invoked  against  the 
trustee. 

[Dd.  Not&— For  other  cases,  see  Bankruptcy, 
Dee.  Dig.  |  161.*] 

2.  Hierropm  (|  7D*>— Gaoumw— Silbncb. 

Where  the  presiding  judge  of  a  county 
court,  who  Individually  held  a  deed  of  trust  on 
land  which  was  also  subject  to  a  school  fund 
uiortRage,  at  the  request  of  the  sureties  on  such 
mortgage  attempted  to  sell  the  land,  and,  fail- 
insT,  suggested  that  the  sureties  buy  it  them- 
selves for  their  own  protection,  without  men- 
tioning his  deed  of  truat,  and  the  sureties,  rely- 
ing niton  their  conversations  with  him  and 
knowing  of  his  close  business  relatiouahip  with 
the  owner  of  the  legal  title,  purchased  without 
examining  the  records,  he  was  estopped  to  as- 
aert  hia  deed  of  trust  as  against  them,  although 
it  was  duly  recorded,  and  although  he  had  no 
intention  to  defraud,  not  having  had  the  deed 
of  truat  in  mind  when  talking  with  the  sure- 
ties. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  IS  188-187;   Dec.  Dig.  {  70.*] 

3.  EsTOFPEi.  (I  90*)  — Gbounds  — Silence  — 

"REpaKSENTATlON." 

Eatoppel  may  arise  from  silence  or  passive 
conduct  on  the  part  of  one  who  has  knowledge 
of  the  facta,  and  whose  duty  it  la  to  apeak  if 
such  silence  Is  misleading,  since,  while  there 
must  be  something  equlvalait  to  a  r^resenta- 
tion,  silence  or  concealment  where  one  ought  to 
speak  la  regarded  as  in  effect  a  "representa- 
tion." 

[Ed.  Note. — For  other  eases,  see  Estoppel, 
Cent  Dig.  n  285-287;  Dec  Dig-  S  96  * 

For  other  definitions,  see  Words  and  Phrases. 
voL  7,  pp.  6108-6110.] 

4.  SviDEHCB  (S  461*)— Pabol  ElvinEncE  Av- 
iTCTiHO  Wbitings— Intention. 

Where  a  deed  provided  that  the  grantor 
was  thereby  released  from  all  incumbrance  on 
the  land,  which  Incumbrance  was  assumed  by 
the  grantee.  It  could  be  shown  by  parol  that 
the  grantee  bad  no  knowledge  of  a  partlcntar 
incumbrance,  that  the  nantor  did  not  have 
Ruch  incumbrance  in  mind,  and  that  it  was  not 
intended  that  the  grantee  should  tssame  sujch 
incumbrance. 

lEA.  Note. — For  other  cases,  see  Evidebce, 
Cent  Dig.  H  2129-2138 ;  Dec  Dig.  {  461.*] 

5.  Appeal  and  Ebrob  <8  843*)— Review— 
Matters  Not  Necessabt  to  Decision. 

Where  a  mortgagee  was  estopped  to  assert 
hia  mortgage  aa  against  granteea,  and  the  court, 
in  a  foreclosure  suit  gave  incumbrances  paid 
by  them  priority  over  the  mortgage,  it  was  un- 
necessary to  determine  whether  such  incum- 
brances were  liens  prior  or  subsequent  to  the 
mortgage,  as  the  estoppel  jprecluded  the  mort- 
gagee from  asserting  his  lien'  to  the  grantees* 
prejudice. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  H  8881-8842;  Dec.  Dig.  | 
843.*] 

6.  Appeal  ano  Ebrob  (S  880*)— Review— Es- 

ROB  AlTECTtNQ  ONLT  CoPABTT. 

In  a  soit  to  foreclose  a  mortgage,  idiere 

granteea  of  the  land  pleaded  an  estoppel 
against  the  mortgagee  and  asked  a  reformation 
01  their  deed,  by  which  they  assumed  incum- 
brances, the  mortgagee,  who  was  held  estopped 
as  against  the  grantees,  could  not  complain  be- 
cause the  court  granted  the  grantees  relief 
without  reforming  the  deed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Oent  Dig.  $S  8584-^3!^;  Dec  Dig.  f 
880.*] 
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7.  AFPKAL  and  BSBra  9  880*)— 70BB0UBUBB 

Where  a.  mortgagee  waa  estopped  to  assert 
his  lien  as  against  grantees,  he  coald  not  com- 
plain becanse  the  court  dlo  not  require  them 
to  account  for  crops  and  timber  removed  from 
the  land  prior  to  their  parcbaee,  for  which  they 
had  settled  witii  their  snntor. 

[Ed.  Note.~For  other  oases,  see  Appeal  and 
Error,  Cent  Dig.  |i  3084-8080;  Dec  Dig.  f 
880.  •] 

&  HORTOAOU  (I  059*)— F0KBCIX>SUBX— JUDO- 
HBNT. 

Where.  In  a  foreclosure  suit  the  court  de- 
termined that  grantees  of  the  land  were  not 
personally  liable,  Judgmrat  should  have  been 
rendered  for  them  on  plaintiff's  demand  for 
a  deficiency  judgment,  in  order  that  that  issue 
might  be  dennitely  concluded. 

[Ed.  Note. — For  other  cases,  see  Mortgages, 
Cent  Dig.  |§  1092.  1600-1608;  Dm.  Dig.  { 
568.*] 

Appeal  from  Circuit  Court,  Lincoln  Coun- 
ty ;  James  D.  Bamett,  Judge. 

Action  by  Joseph  R.  Palmer,  trustee 
against  Benjamin  0.  Welch  and  others. 
From  the  judgment,  plaintiff  appeals.  Af- 
firmed and  remanded,  with  directions. 

This  is  a  salt  by  Joseph  R.  Palmer,  trustee 
In  bankruptcy  of  the  estate  of  William  W. 
Reid,  a  bankrupt,  to  foreclose  a  deed  of  trust 
upon  certain  lands  In  Lincoln  county,  and  for 
Jutl^^ment  against  the  defendants  for  any  de- 
ficiency that  may  remain  due  on  the  notes 
secured  by  the  deed  of  trust,  after  applying 
to  the  payment  thereof  the  proceeds  of  the 
sale  of  such  land. 

The  petition  aUeges  the  adjudication  of 
William  W.  Beld  a  bankrupt  on  October  2, 
1908,  the  appointment  of  plaintiff  as  trustee 
in  bankruptcy  of  said  bankrupt's  estate,  the 
order  of  the  referee  In  bankruptcy  authoriz- 
ing and  directing  the  bringing  of  this  suit 
and  av^  that  the  defendant  Benjamin  C. 
Welch  for  value  received  executed  to  said 
William  W.  Beld  three  promissory  notes,  one 
for  the  sum  of  $1,000  of  date  August  IS, 
1902,  due  one  day  after  dat^  bearing  6  per 
aeat  Interest  firom  date,  another  for  the  sum 
of  (1,500,  of  date  August  28,  1902,  due  one 
day  after  date,  bearing  interest  at  the  rate 
of  6  per  cent  from  date,  upon  which  on  July 
12,  1904,  there  was  credited  a  payment  of 
$207.96,  and  a  third  note  for  the  sum  of  $500, 
of  date  November  3,  1902,  due  on  or  before 
May  1,  1903,  bearing  interest  from  maturity 
at  8  per  cent  It  Is  alleged  that  the  two 
notes  for  $1,500  each  were  on  December  4, 
1907,  marked  canceled,  but  that  this  was 
done  by  mistake,  and  Uiat  neither  of  said 
notes  bad  been  paid. 

The  petition  further  alleges  that  subse- 
gueiU  to  the  execution  of  the  three  notes 
above  mentioned,  to  wit  on  November  21, 
1902,  the  said  Benjamin  O.  Welch  and  Anabell 
Welch,  his  wife,  executed  a  deed  of  trust  to 
one  W.  H.  Baskett  as  trustee,  wherein  they 
conveyed  a  certain  tract  of  land  In  Lincoln 
county,  conalBtlDg  of  100  acres,  to  secure  tlie 
payment  of  the  $3,000  eiddenced  Xjij  the  three 


promissory  notes  above  mentioned.  whl<^ 
deed  of  trust  was  duly  filed  for  record  in  the 
recorder's  ofllce  of  Lincoln  county,  Ua,  on 
January  11,  1908.  And  It  is  alleged  that  de- 
fendant Benjamin  G.  Welch  failed  and  refus- 
ed to  pay  said  notes,  and  that  they' still  re- 
main a  lien  against  the  land.   It  is  further 

all^^  that  on  the  day  of  October, 

1908,  defendant  Welch  and  wife  conveyed  the 
land  described  In  said  deed  of  trust  to  the 
d^endants  Elsberry  and  Goodman  in  consid- 
eration of  $1  and  the  assumption  by  said  de- 
fendants of  the  Incumbrances  against  the 
land ;  that  at  the  time  of  said  last  mentioned 
conveyance  the  deed  of  trust  above  mention- 
ed, securing  the  said  notes,  was  a  valid  and 
existing  Incumbrance  against  the  land,  and 
that  said  defendants  Elsberry  and  Goodman, 
in  accepting  the  deed  conveying  the  land  to 
them,  took  the  property  subject  to  the  Incum- 
brances as  a  part  of  the  consideration  there- 
for, and  assumed  and  agreed  to  pay  said 
notes  wherry  they  became  liable  penonally 
for  the  amoont  due  thereon. 

The  petition  prays  judgment  against  de- 
fendants for  the  amount  due  on  said  notes, 
and  that  the  same  be  adjudged  and  decreed 
a  lien  against  the  land,  and  that  such  lien 
be  foreclosed,  the  land  sold,  and  the  proceeds 
thereof  applied  to  the  payment  of  such  judg- 
ment, and  that  defendants  be  adjudged  to 
pay  any  deficiency  that  may  be  due  on  said 
judgmoit  after  applying  thereto  the  proceeds 
of  the  sale  of  said  land. 

Defendants  Elsberxy  and  Goodman  filed 
their  separate  answer,  to  which  plaintiff  re- 
plied, and  the  cause  came  on  for  trial  b^re 
the  court  Defendant  Welch  came  not,  but 
made  default  After  bearing  proof,  the  court, 
not  being  sufficiently  advised  In  the  premises, 
continued  the  further  hearing  of  the  cause 
to  the  adjourned  term  of  said  court  Before 
the  further  hearing  of  the  same,  the  defend- 
ants Elsberry  and  Goodman,  by  leave  of 
court  filed  their  separate  amended  answer  In 
said  cause,  wherein  they  denied  the  allega- 
tions in  plaintiff's  petition,  except  such  as 
were  therein  expressly  admitted.  These  de- 
fendants then  averred  that  the  three  notes 
In  question  were  made  without  consideration 
therefor,  admitted  the  execution  and  record- 
ing of  the  deed  of  trust  as  alleged  by  plain- 
tiff, and  averred  that  the  same  contained  tbe 
following  clause:  "This  convince  Is  made 
subject  to  the  incumbrance  of  a  mortgage  In 
favor  of  Lincoln  county,  Mlssotiri,  dated 
May  2, 1899,  to  secure  a  loan  of  school  funds 
amounting  to  $700.00."  The  amended  answer 
further  alleged  that,  while  the  deed  by  which 
they  acquired  the  land  from  defendant  Welch 
contained  a  prorlsion  that  the  same  was  con- 
veyed in  consideration  of  $1  and  the  assump- 
tion by  Elsberry  and  Goodman  of  the  Incum- 
brances against  said  lands,  nevertheless,  by 
contract  and  agreement  with  defendant 
Welch  at  the  time  of  the  purchase  of  said 
land  these  defendants  were  to  give  In  con- 
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sideration  tiieTefor  the  sum  of  ¥1,  and  were 
to  assume  the  payment  of  only  the  foUowli^ 
IncDmbrauces  thereon,  namely:  Levee  taxes 
assessed  against  said  land  In  favor  of  the 
Kings  Lake  Levee  and  Drainage  District 
amoontlng  to  $204,  the  back  taxes  and  all 
taxes  doe  the  state,  county,  and  school  fund 
assessed  against  said  land,  togetlier  with  the 
paymoit  of  the  school  fund  mortgage  above 
mentioned,  of  date  May  22, 1009.  which  latter 
bore  compound  Interest  at  the  rate  of  6  per 
cent,  and  on  which  there  was  due  about  the 
sum  of  $1,200  at  the  time  these  defendants 
acquired  said  land ;  that  the  defendants  had 
no  knowledge  or  information  of  the  existence 
of  tbe  three  notee  here  sued  upon ;  and  that 
defendant  Welch  represented  to  them  that 
there  were  no  Incumbrances  on  the  land  ex- 
cept the  said  school  fund  mortgage,  and  the 
levee  taxes  and  other  taxes  above  mentioned. 

The  amended  answer  further  alleged  that 
defendants  Elsberry  and  Goodman  were  sore- 
tlea  on  the  bonds  secured  by  said  school 
fund  mortgage ;  that  defendant  Elsberry  pri- 
or to  the  purchase  of  the  land  by  him  and 
his  codefendant  Goodman  had  a  conversation 
with  Bald  W.  W.  Beid.  who  was  at  that  time 
tbe  presiding  Judge  of  the  county  court  of 
Lincoln  conntyt  Mo^  at  which  time  he  ask- 
ed Beid  to  take  steps  to  have  the  said  school 
fond  mortgage  foreclosed,  or  to  sell  tbe  land 
in  question,  so  that  these  defmdants  would 
be  released  from  any  obligation  by  reason 
of  being  sureties  on  said  bonds;  that  Beid 
told  him  that  he  had  been  tryii^  to  sell  the 
land  to  one  Qalloway,  but  that  the  latter  had 
refused  to  offer  snffldent  thorefor  to  pay  the 
acbool  mortgage  and  the  levee  and  other 
taxes  due  thereon,  and  that  Beid  suggested 
to  defendant  Elsberry  that  the  latter  and 
d^endant  Goodman  buy  the  Iand»  and  that 
tb^  wouM  not  then  lose  anything  by  reason 
of  b^g  sureties  on  the  school  mortgage; 
that  In  this  ccmversatlon  said  Beid  made  no 
moition  of  the  fact  that  he  had  any  deed  of 
tmst  or  claim  on  the  land;  that,  after  de- 
teidants  Elsberry  and  Goodman  purchased 
said  land,  defendant  Elsberry  had  a  further 
conversation  with  Beid,  in  which  he  Inform- 
ed the  latter  that  he  and  Goodman  had  pur^ 
chased  the  land  from  Welch  at  a  price  suffi- 
cient <ml7  to  pay  the  school  fund  mortgage 
and  the  levee  and  other  taxes  due  th«eon, 
and  that  In  this  convwsation  defendant  Els- 
berry told  Beid  that  he  had  been  informed 
that  Beid  htid  the  notes  here  sued  upon,  and 
that  Beid  had  then  informed  this  defendant 
that  the  Indebtedness  secured  by  said  deed 
of  trust  had  been  fully  paid  and  discharged, 
and  that  said  lien  upon  the  land  bad  been 
fully  satisfied.  And  by  said  amended  answer 
these  defendants  Elsberry  and  Goodman  say 
that  plaintiff  should  not  be  permitted  to  en- 
force payment  of  said  notes  as  against  them, 
but  that  plaintiff  should  be  estopped  there- 
from by  reason  ot  the  said  conduct  of  Wil- 
Jiam  W.  Beid. 


It  Is  also  averred  that  these  defendants 
Elsberry  and  Goodman  paid  to  the  Kings 
Lake  Levee  and  Drainage  District  tbe  sum 
of  $204,  assessed  against  said  lands,  and 
paid  the  amount  of  the  back  taxes,  interest 
and  costs  due  on  said  land,  and  paid  the 
county  treasurer  of  Lincoln  county  ali  in- 
terest due  on  said  school  fund  mortgage^ 
amounting  to  about  $500;  said  payments  in 
all  amounting  to  about  the  sum  of  $750. 

The  amended  answer  prays  that  the  deed 
from  Welch  to  defendants  Elsberry  and 
Goodman  be  r^ormed  to  conform  to  what  Is 
alleged  to  be  the  true  contract  and  agreement 
between  the  parties  respecting  the  consider- 
ation clause  thereof,  so  that  the  same  would 
show  that  these  defendants  purchased  the 
land  in  consideration  of  the  sum  of  $1,  and 
the  assumption  by  them  only  of  the  payment 
of  the  school  fund  mortgage,  tbe  levee  and 
other  taxes  due  against  said  land,  and  all 
interest  due  thereon,  praying  also,  in  sub- 
stance, that,  if  the  court  shall  find  that  the 
notes  sued  on  by  plaintiff  are  a  lien  upon 
the  land  in  question,  then  that  these  defend- 
ants, having  paid  said  levee  and  other  tax- 
es and  the  Interest  on  said  school  fund  mort- 
gage be  subrogated  to  the  rights  of  the  orig- 
inal payees  of  said  Indebtedness,  and  that 
the  court  adjudge  that  these  defendants  have 
a  lien  on  the  land  for  the  amount  so  paid  by 
them  on  account  of  said  indebtedness  prior 
to  any  lien  which  plaintiff  may  be  adjudged 
to  have  thereon.  The  reply  was  a  general 
denial  of  the  new  matter  contained  in  this 
answer.  After  the  filing  of  the  amended  an- 
swer and  the  reply  thereto  further  evidence 
was  heard  by  tbe  court,  and  thereupon  the 
court  made  and  entered  its  decree  herein. 

The  evld^ice  showed  the  adjudication  of 
W.  W.  Beid,  a  bankrupt,  the  appointment 
ot  Palmer  as  a  trustee  of  the  bankrupt's  es- 
tate, and  the  orier  of  the  referee  in  bank- 
ruptcy authorising  the  taistitution  of  the  suit. 
The  three  notes  in  question  were  placed  in 
evidence^  as  was  tbe  deed  of  tmst  of  date 
NoTember^21, 1902.  The  two  notes  for  $1,500 
each  were  correctly  described  in  said  deed 
of  tmst  The  latter  purported  to  secore  a 
$500  note  of  date  August  28,  190^  due 
1, 1913,  bearing  6  per  cent  interest  from  ma- 
turity. The  deed  of  trust  upon  Its  face 
showed  that  it  was  made  subject  to  tbe  in- 
cumbrance of  the  school  fund  mortgage 
above  mentioned.  Both  of  the  notes  for  $1.- 
500  each  were  indorsed  as  follows:  "I  as- 
sign the  within  note  to  Robert  Martin  for 
cancellation.  [Signed]  W.  W.  Beid."  Across 
the  face  of  boUi  of  these  notes  there  appear- 
ed the  following:  "Presented  and  cancelled 
in  my  presence  this  4th  day  of  December, 
1907,  J.  F.  Merrlwether,  Becorder.  By  K. 
B.  M.  D.  a  Cancelled,  Bobert  Martin,  As- 
signee." The  quitclaim  deed  from  Welch 
and  wife  to  defendants  Elsberry  and  Good- 
man of  date  October   ,  1908,  was  also 

put  In  evidence.  This  deed  contained  the  fol- 
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lowing  clause:  TTbe  parties  of  the  first  part 
are  by  this  conveyance  released  from  all  en- 
cumbrance on  the  aboTe  described  land,  such 
encumbrance  being  assumed  by  the  parties  of 
the  second  part"  The  evidence  tended  to 
show  that  the  three  notes  were  given  for 
money  borrowed  by  Welch,  althongh  it  ap- 
peared that  Beld  was  hims^  borrowing 
money  at  this  time.  The  latter  testified  that 
the  note  for  $500  was  the  only  note  of  that 
amount  that  he  beld  against  Welch  at  the 
time  of  the  execution  of  the  deed  of  tmst  in 
question,  and  that  It  was  this  note  that  was 
Intended  to  be  secured  by  the  deed  of  trust 
It  appears  that  Reid  and  Welch  had  had  a 
great  many  business  transactions,  and  Reld's 
memory  was  not  clear  as  to  how  these  notes 
happened  to  be  given.  The  evidence  showed 
tbat  the  two  notes  for  $1,500  each  were  se- 
cured, not  only  by  this  deed  of  trust,  but  by 
a  deed  of  trust  executed  by  Welcdi  and  his 
wife  on  other  land  in  Lincoln  county,  the 
latter  being  known  as  the  Allen  and  Sltton 
tracts.  This  latter  deed  of  trust  also  Be- 
cored  one  note  for  the  sum  of  $702,  and  was 
subject  to  a  prior  deed  of  trust  on  each  of 
these  tracts  of  land.  This  deed  of  tmst  was 
admitted  In  evidence,  and  showed  on  Its  face 
that  the  debt  secured  by  it  had  been  fully 
paid  and  discharged,  and  the  property  re- 
leased from  the  lien  and  incumbrance  thereof. 

There  was  testimony  to  the  effect  that 
Beld  bad  sent  these  two  notes  for  $1,500 
each  to  be  canceled  In  order  to  release  the 
deed  of  trust  upon  the  Allen  and  Sltton 
tracts,  for  the  reason  that  this  land  was  be- 
ing sold  and  would  not  bring  more  than 
enough  to  satisfy  the  prior  incumbrances, 
but  that  these  notes  had  never  been  paid, 
and  that  it  was  not  Intended  to  release  the 
deed  of  trust  here  sued  upon.  And  the  deed 
of  trust  sued  upon  did  not  In  fact  appear  to 
hare  been  rdeased.  Beld  testlfled  that  he 
did  not  think  that  he  had  any  conversation 
with  defendant  Elsbwry  In  which  he  told 
the  latter  that  there  was  nothli^E  due  on  the 
notes  here  In  controversy.  , 

The  evidence  on  behalf  of  defendants  wait 
to  show  that  defendants  ISsberry  and  Good- 
man  Intended  In  acquiring  the  land  to  as- 
sume only  the  payment  of  the  school  fund 
movtga^  and  the  levee  and  other  taxra; 
that  these  defendants  were  sureties  upon  the 
school  fond  mortgage,  and  that  their  acqui- 
sition of  the  property  was  merely  for  the 
purpose  of  oideavorlng  to  avoid  liability  as 
sureties  upon  this  debt ;  that  defendant  ESs- 
berry  had  a  talk  with  R^d  some  time  before '. 
the  purchase  of  the  land,  telling  the  latter 
that  the  county  court  was  about  to  bring 
suit  to  fbreclose  the  school  mortgage,  and 
suggesting  that  it  would  be  well  to  have 
Welch  sell  the  land  so  as  to  let  them  out; 
that  shortly  thereafter  Judge  Reid  said  to 
him,  "I  expect  I  had  better  sell  this  land, 
and  let  you  fellows  out;"  that  Reid  en- 
deavored to  8^1  the  land  to  one  Oalloway 


for  $1,600.  but  the  latter  would  offer  only 
$1,600;  that  Reid  then  said  that  since  it 
would  take  about  $1,600  to  pay  the  school 
fund  mortgage  with  interest  thoeon,  and 
the  levee  and  other  taxes,  the  beet  thing  to 
do  was  for  Elsberry  and  Goodman  to  buy 
the  land  themselves.  The  latter  did  not  deal 
with  Weldi ;  he  having  removed  to  Mississip- 
pi prior  to  this  time.  Defendant  Goodman 
testified  that  he  talked  with  Reid  two  or 
three  times  before  he  and  Elsberry  bought 
the  land;  that  the  latter  said  it  was  best 
for  Elsberry  and  Goodman  to  buy  the  land  in 
order  to  protect  th^nselves,  but  said  noth- 
ing about  having  an  incambrance  thereon. 
Welch  testlfled  that  he  Inserted  in  the  deed 
to  Elsberry  and  Goodman  the  da  use  pro- 
viding that  the  latter  assume  and  pay  In- 
cumbrances, in  order  to  relieve  himself  from 
liabilities  for  the  school  fund  mortgage  and 
the  levee  and  other  taxes,  and  that  at  the 
time  he  wrote  this  clause  he  did  not  have  In 
mind  that  he  bad  given  the  deed  of  tmst  to 
Rdd;  that  Reid  and  he  oft^  talked  over 
their  business  affairs,  but  that  these  note* 
were  never  mentioned.  The  evidence  show- 
ed that  the  property  In  question  was  worth 
not  to  exceed  $1,600;  that  d^eidant  Els- 
berry and  Goodman  had  it  under  lease  ft>r 
about  two  yeara  prior  to  pnnihadJig  It,  dnr^ 
ing  which  time  they  raised  small  6rops  on 
part  of  It  and  cut  some  wood  off  of  it  The 
evidence  showed  that  defendants  Elsberry 
and  Goodman  had  paid  the  levee  and  drain- 
age taxes  amountbig  to  $204,  other  taxes 
amounting  to  $20.68,  and  had  paid  the  Inters 
est  on  the  schoid  fund  mortgage  amounting 
to  $664.60^  said  payments  totaling  $784.28, 
lea^ng  the  principal  cnily  of  ttw  aduol  fond 
mortgage,  to  wit,  $700,  unpaid. 

The  decree  entered  by  the  lower  eoort  finds 
the  execution  of  all  the  notes  sued  upon,  the 
cancellation  by  mistake  of  the  two  $1,500 
notes  pleaded,  finds  all  the  notes  due  and 
unpaid,  the  adjudication  ol  W.  W.  Rdd  as 
a  bankrupt,  the  appointment  ot  plaintiff  as 
trustee  In  bankruptcy,  and  the  order  of  the 
referee  directing  the  bringing  of  this  snl^ 
and  then  proceeds  as  follows:  **The  court 
further  finds  that  on  the  2l8t  day  of  Noveoa- 
ber,  1902,  defendant  Benjamin  Ol  Welch  and 
his  wUe,  Anabdlf  executed  to  W.  H.  Ba^cett; 
as  trustee,  a  deed  <tf  trust  by  which  they  con- 
veyed to  said  W.  BL  Boakett  the  lands  de- 
scribed In  the  petition,  wbidi  deed  of  tmst 
was  made  In  trust  to  secure  the  paymoit  of 
three  promissory  notes  hereinbefore  describ- 
ed, then  owned  and  held  by  said  William  W. 
Reid  who  was  named  as  party  of  the  third 
part  in  said  deed  of  trust  and  which  deed 
of  tmst  was  duly  recorded  in  Book  63,  at 
page  125,  in  the  office  of  the  recorder  of  deeds 
of  Lincoln  county.  Mo.,  on  the  5th  day  of 
January,  1003.  The  court  further  finds  that 
on  the  5th  day  of  October,  1608,  the  said 
Benjamin  0.  Welch  and  Anabell  Welch,  his 
wlf^  by  their  deed  duly  executed,  conveyed 
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tbe  landa  above  4eMElbe<  to  the  defondanti 
Benjamin  D.  Blaberry  and  Tully  B.  Good- 
man ;  tbat  said  deed  In  tiie  body  thereof, 
after  the  deeeription  of  said  land,  contained 
tbe  following  recital:  'Parties  of  the  first 
part  are  by  this  couveyaDce  released  from 
all  incumbrance  on  the  abore  described  land, 
■Ddi  incombranoe  being  assumed  by  tbe  par- 

ty  of  the  second  part  and  was  duly 

recorded  in  tbe  office  of  the  recorder  of  deeds 
of  said  count?  of  Uncoln  on  the  20th  day  of 
October.  1908,  in  Deed  Book  78,  at  page  189. 
Tbe  conrt  finds  that  the  amount  now  due 
Qpon  the  notes  aforesaid  held  by  plaintiff, 
as  tmstee^  Is  the  snm  of  16.486.43,  but  tbe 
court  further  finds  that  at  the  time  of  tbe 
execution  of  tbe  deed  of  trust  berelnb^ore 
named  there  existed  a  school  fund  mortgsge 
executed  to  the  county  of  Lincoln,  in  tbe 
sum  of  9700.  hy  said  Benjamin  0.  Welch  and 
wife,  which,  with  the  accrued  Interest  there- 
on, was  a  prior  lien  and  incumbrance  on  said 
land,  and  tbat  the  defendants  Elsberry  and 
Goodman  bad  signed  as  sureUee  the  bond  for 
which  Raid  mortgage  was  given ;  that  at  said 
time  there  bad  also  accrued  and  become  due 
certain  taxes  and  assessments  for  levee  and 
drainage  Improvements  on  said  land,  amoantr 
ing  to  $204.  also  state  and  county  taxes 
amounting  to  $20.68,  which  were  a  lien  and 
charge  against  aald  land  at  tbe  time  the  de- 
fendants Elsberry  and  Goodman  secured  the 
same,  and  the  court  finds  that  the  real  con- 
sideration of  the  purchase  of  said  lands  by 
Elsberry  and  Goodman  from  Welch  was  the 
promise  and  agreement  by  th«n  to  pay  off 
and  discharge  the  debt  secured  by  said  coun- 
ty school  fund  mortgage  and  interest  and  the 
levee  taxes  and  state  and  coun^  taxes  afore- 
said,  and  that  said  Incumbrance  was  all  tbe 
incumbrance  intended  by  said  Welch  and 
said  Goodman  and  Elsberry  to  be  assumed  by 
tbem  as  tbe  <ionslderation  for  said  convey- 
ance; that  said  Elsberry  and  Goodman  had 
no  actual  knowledge  of  tbe  existence  of  the 
notes  and  deeds  of  trust  hereinbefore  de- 
scribed held  by  plaintiff,  but  that  prior  to 
tbe  purchase  by  them  of  the  lands  aforesaid 
and  while  said  William  W.  Reld  was  the 
owner  of  said  notes  and  deed  of  trust  the  de- 
fendants ESsberry  and  Goodman  had  a  con- 
Tersatlon  with  said  Reld,  who  was  then  tbe 
presiding  Judge  of  the  county  court  of  lin- 
itoia  county.  Mo.,  and  asked  him  to  take 
steps  to  have  the  school  fund  mortgage  afore- 
said foreclosed,  so  that  they,  said  defendants, 
would  be  released  from  their  obligation  by 
reason  of  their  said  security  on  said  notes 
or  bond ;  tbat  said  Reld  told  them  tbat  be 
liad  been  trying  to  sell  the  said  lands,  but 
had  not  received  an  offer  for  a  sufflclmt 
amount  to  pay  said  school  fund  mortgage  and 
the  levee  and  other  taxes  due  thereon,  and 
tliat  said  Reld  snsested  to  them  that  they, 
ESsberry  and  Goodman,  buy  such  lands,  so 
tbat  they  would  not  lose  anything  by  reason 
of  being  securitiea  on  said  sdiool  fund  mort- 
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gage  and  the  taxes  afbresald*  wUdi  were  a 
lien  on  said  land,  uid  that  ia  said  convrasa- 
tion  the  said  Reld  made  no  mention  of  the 
fact  that  he,  the  said  Reld,  bad  a  dalm  on 
or  to  said  lands,  or  any  Indebtedness  thereon 
secured  by  a  deed  of  trust  or  otherwise; 
that  said  SQsberry  and  Goodman  relied  and 
acted  on  said  suggestion,  advice,  and  conduct 
<it  said  William  W.  Rdd  In  the  purchase  of 
said  lands  as  aforesaid.  The  court  furthor 

finds  Oiat  on  the  day  of  November, 

1908,  said  defendants  msberry  and  Goodman 
paid  off  and  discharged  said  state  and  coun- 
ty tax6s,  amounting  to  ^.68,  levee  and 
drainage  taxes,  amounting  to  $201  and  in- 
terest on  the  said  school  fund  mortg^e 
bond,  amounting  to  $664.60,  leaviug  the  prin- 
cipal of  said  bond,  $700,  unpaid.  It  is 
therefore  ordered,  adjudged,  and  decreed  by 
tbe  court  that  the  said  deed  of  trust  be  fore- 
closed and  the  land  hereinbefore  described 
be  sold  by  tbe  sheriff  of  Lincoln  county.  Ho., 
to  the  highest  bidder,  for  cash,  and  that  out 
of  the  proceeds  of  said  sale  he  pay,  first,  the 
costs  and  expenses  of  said  sale  and  of  this 
suit ;  second,  that  out  of  the  balance  of  the 
proceeds  of  said  sale  be  repay  to  the  de- 
fendants Elsberry  and  Goodman  the  sum  of 
$784.28;  third,  that  the  remaining  proceeds  be 
applied  to  tbe  payment  to  plaintiff  of  tbe 
debt  secured  by  the  deed  of  trust  first  afore- 
said in  the  sum  of  $6,484.43 ;  that  he  make 
due  report  of  hia  doings  and  acts  In  the 
premises  to  this  court" 

Judgment  was  entered  accordingly,  and 
after  unsuccessfully  moving  for  a  new  trial, 
and  saving  exception  to  the  overruling  of 
said  motion,  plaintiff  has  du^  prosecuted  his 
appeal  to  this  court 

Qwrles  Martin  and  W.  A.  Dudley,  both  of 
Troy,  for  appellant  R.  H.  Norton  and  At- 
oy,  Toung  ft  ESllam,  all  of  Troy,  for  re- 
spondents. 

ALLEN.  J.  (after  stating  the  facts  as 
above).  We  are  not  concerned  with  the  ques- 
tion of  the  consideration  for  the  notes  in- 
volved in  this  suit  Tbe  trial  court  found 
that  the  notes  were  valid  as  between  Welch, 
the  maker  thereof,  and  Reld,  the  bankrupt, 
and  tbat  they  had  not  been  {»id.  Tbe  court 
ordered  tbe  deed  of  trust  fore<dosed  and  the 
land  sold,  subject  of  course,  to  the  prior 
incumbrance  of  the  school  fund  mortgage. 
However,  the  finding  of  the  lower  court  was, 
in  effect,  tbat  the  trustee  In  bankrui^cy  of 
Beid  should  be  estopped  from  asserting  any 
claim  upon  these  notes  as  against  tbe  defend- 
ants Elsberry  and  Goodman,  and  tbat  the 
latter  out  of  the  proceeds  of  the  sale  of  the 
land  should  be  reimbursed  for  their  expendi- 
tures in  paying  off  liens  and  Incumbrances 
thereon.  This  seems  to  be  in  accordance 
with  the  clear  equities  of  the  case. 

[1]  That  the  trustee  in  bankruptcy  stands 
in  the  shoes  of  the  bankrupt,  so  far  as  tbe 
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right  to  enforce  the  coUectloQ  of  these  notes 
Is  concerned,  roust  be  conceded.  The  trustee 
Is  vested  "by  operation  of  law  with  the  title 
of  the  bankrupt,  as  of  the  date  he  was  ad- 
judged a  bankrupt"  Bankr.  Act  July  1, 
1898,  c.  Ml,  I  70a,  30  Stat  B65  (U.  S.  Comp. 
St  1901,  pw  8461).  He  takes  the  title  that 
the  bankrupt  had  at  the  date  of  adjudication, 
not  as  an  innocent  purchaser,  but  subject  to 
all  ralld  claims,  Hens,  and  equities.  Love- 
land  on  Bankruptcy  (1912)  i  371.  The  trus- 
tee's rights  In  the  premises  rise  no  higher 
than  those  of  the  bankrupt,  and.  If  the  bank- 
rupt by  reason  of  any  conduct  on  bis  part 
should  In  equity  be  estopped  from  asserting 
any  claim  against  defendants  Elsberry  and 
Goodman,  such  estoppel  may  be  invoked 
against  his  trustee  In  bankruptcy  In  like  man- 
ner as  It  might  have  been  invoked  against 
the  bankrupt  himself. 

[2]  But  It  is  earnestly  Insisted  by  counsel 
for  the  appellant  that  the  conduct  of  Held 
was  not  such  as  to  work  an  estoppel  for 
the  reason  that  there  was  no  fraud  Intended 
on  his  part,  and  no  false  representation  or 
fraudulent  concealment  of  any  material  fact, 
with  intent  that  these  defendants  should  act 
thereupon;  and  for  the  further  reason  that 
the  deed  of  trust  was  of  record,  and  these 
defendants  had  constructive  notice  thereof. 
Hie  evidence  is  convincing  that  these  defend- 
ants. In  tbe  absence  of  Welch,  and  knowing 
the  relations  that  had  existed  between  him 
and  Reid,  and  for  the  reason,  also,  that  the 
latter  was  a  member  of  the  county  court, 
conferred  with  Reid  in  regard  to.  protecting 
themselves  from  liability  as  sureties  on  the 
school  fund  mortgage  In  fovor  of  the  county ; 
that  B^d  discussed  the  matter  with  them, 
and  nnd^ook  to  sell  the  land  In  order  to 
relieve  them  from  responBlbllity,  and,  falling 
in  this,  that  he  told  these  defendants,  in 
substance,  tiiat  the  best  thing  for  them  to  do 
was  to  bi^  the  land  for  their  own  protecthm. 
During  all  of  tliia  time  no  mention  what- 
ever was  made  by  Reid  of  these  notes  and 
the  deed  of  trust  securing  the  same,  but,  on 
the  contrary,  his  acts  and  conduct  In  the 
matter  were  altogether  inconalBtent  with  the 
existence  of  any  audi  lien  or  Incumbrance 
on  tbe  land,  and  were  audi  as  may  have 
well  put  these  defmdanta  off  tb^r  guard, 
and  caused  them  to  refrain  from  an  examina- 
tion of  the  records  or  from  aTolUng  themr 
selTes'  of  othw  sources  of  Information.  Clear- 
ly under  the  equitable  doctrine  of  estoi^ 
In  pais  Held  dionld  not  now  be  beard  to  as- 
sert any  claim  upon  these  notes  as  against 
the  defendants  Blsberry  and  Goodman,  or 
any  lien  upon  the  land  to  their  prejudice; 
and  his  trustee  In  bankruptcy  has  no  greater 
right  than  he  wonld  have  had  In  tbe  v^m- 
ises. 

[I]  It  Is  said  that  to  constitute  an  eebvptf 
In  pals  there  must  have  beea  (1)  a  false  r^ 
resentatlon  or  a  concealment  of  material 
facts,  (2)  made  with  the  knowledge  of  such 


facts,  (3)  to  one  who  was  Ignorant  of  the 
truth  of  tbe  matter.  (4)  with  the  Int^tion 
that  he  should  act  upon  it,  and  dS)  that  he 
was  Induced  to  do  so.  Bigelow  on  Estoppel 
(1890)  p.  570;  Blodgett  v.  Perry,  97  Mo.  263, 
10  S.  W.  891,  10  Am.  St  Rep.  307;  Shields  v. 
McClnre,  75  Mo.  App.  636.  However,  an 
estoppel  may  arise  from  mere  ^llence,  or 
passive  conduct  on  the  part  of  one  who  has 
knowledge  of  the  facts,  and  whose  duty  It  la 
to  speak,  where  such  silence  or  conduct  la 
misleading.  Pickard  v.  Sears,  6  Ad.  &  E. 
469;  Gregg  v.  Wells,  10  Ad.  &  E.  90;  Bige- 
low on  Estoppel  (1890)  pp.  583-688 ;  Withers 
V.  Railroad,  226  Mo.  399, 126  S.  W.  432;  Guf- 
fey  T.  CReUey,  88  Mo.  418,  67  Am.  Rep.  424 ; 
Pelkington  v.  Insurance  Co.,  65  Mo.  loc.  cit. 
178.  It  is  clear  that  there  must  be  some- 
thlDg  equivalent  to  a  representation;  but. 
under  the  autborltlea,  It  Is  equally  clear  that 
silence  or  concealment,  under  circumstances 
where  one  ought  to  speak  and  to  reveal  the 
truth,  is  regarded  as  being  in  effect  a  repre- 
sentation. On  this  question  Mr.  Bigelow 
says:  "A  representation  may  arise,  not  only 
by  way  of  concealment  of  part  of  the  truth 
in  regard  to  a  whole  fact,  as  we  have  seen; 
more  than  that,  from  total,  but  misleading, 
silence  with  knowledge,  or  passive  conduct 
Joined  with  a  duty  to  speak,  an  estoppel  will 
arise.  The  case  must  be  such  that  it  would 
be  fair  to  interpret  the  silence  into  a  dec- 
laration of  the  party  that  he  has,  e.  g.,  no 
Interest  in  the  subject  of  the  transaction. 
Indeed,  silence,  when  resulting  in  an  estoppel, 
may  not  Improperly  be  said  to  have  left  some- 
thing like  a  representation  on  the  mind;  for 
the  case  Is  this:  A  negotiation  is  going  oo, 
and  the  mind  receives  the  facts  brought  out 
and  receives  those  facts  only.  Hence  every- 
thing inconsistent  with  them,  relating  to  the 
rights  of  others  present  as  well  as  to  those 
of  the  party  with  whom  tbe  negotiation  is 
going  on,  is  excluded.  l%e  effect  may  be  oaa- 
MsreA.  negative,  but  the  mind  sees  and  may 
actually  regard  that  negative;  Indeed,  that 
in  huge  i»rt  Is  the  meaning  ot  calculating 
the  advantages  of  the  proposaL"  Blg^w 
on  Estoppel  (1890)  pp.  688,  684. 

In  Gufley  v.  O'Relley,  supra,  the  court 
said:  "Upon  this  evidence  the  point  to  be  de- 
termined is  whether  an  equitable  estoppel 
has  arisen  In  this  cause.  Lord  Denman,  who 
had  delivered  the  opinion  In  the  earlla  case 
of  Ptekard  v.  Sears,  6  Ad.  A  B.  469,  when 
be  came  to  deliver  tbe  opinion  In  ttie  later 
one  (tf  Or^  r.  Weils,  10  Ad.  AUK,  stated 
that  tbe  doctrine  In  tbe  fbrmer  case  might 
be  stated  even-  more  broadly  than  It  was 
there  laid  down:  'A  party,'  said  he,  *wfao 
negligently  or  culpably  stands  by  and  allows 
another  to  contract  on  the  fiiltli  and  under* 
standing  of  a  fact  which  he  can  ctmtradict, 
cannot  afterwards  dlqnte  Oat  fiwt  in  an 
action  against  the  person  whom  he  has  him- 
self assisted  In  deceiving.'  In  Nlven  r,  Belk- 
nap, 2  Johus.  (N.       688,  which  was  a  bill 
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In  eqnlty  regarding  land,  the  court  said: 
There  Is  an  Implied,  as  well  as  an  express, 
aaaent,  as  where  a  man  who  has  a  title,  and 
knows  of  It,  stBBdB  by  and  either  «icourages 
or  does  not  forbid  Qke  purchase,  he  and  all 
claiming  under  him  shall  be  bound  by  auiA 
purchase.  1  Fonbw  161.  It  is  very  justly 
and  forcibly  obserred  by  a  writer  on  tbts 
subject  (Koberts,  130)  that  there  is  a  negative 
fraud  In  Imposing  a  false  apprehension  on 
another  by  silence,  where  silence  Is  treacher- 
ously expresslre.  In  equity,  therefore,  where 
a  man  has  been  silent,  when  in  conscience  he 
ought  to  have  spokm,  he  shall  be  debarred 
from  speaking  when  conscience  requires  him 
to  be  sUeut'  Treating  on  this  subject,  Judge. 
Story  says:  *In  many  cases  a  man  may  In- 
nocently be  silent,  for,  as  has  often  been  ob- 
serred,  "Aliud  est  taeere,  allud  celare."  But 
in  other  cases  a  man  Is  bound  to  speak  out, 
and  bis  Tery  silence  becomes  as  expressive 
as  If  he  had  openly  consented  to  what  Is 
said  or  done,  and  had  become  a  party  to  the 
transaction.*  And  after  giving  Instances  of 
a  man  standing  by  and  encouraging,  or  not 
forbidding,  a  sale  of  his  property,  or  se^ 
another  person  selling  bis  land  as  grantor, 
and  signs  the  deed  made  as  a  witness,  the 
learned  author,  after  stating  the  invalidating 
effect  of  such  conduct  on  the  title  of  the 
party  guilty  thereof,  concludes  by  saying: 
'For  in  cases  where  one  of  two  innocent  per- 
sons must  suffer  a  loss,  and,  a  fortiori.  In 
cases  where  one  has  misled  the  other,  be  who 
is  the  cause  or  occasion  of  that  confidence 
by  which  the  loss  has  been  caused  or  occa- 
sioned ought  to  bear  It  Indeed,  cases  of  this 
sort  are  viewed  with  so  much  disfavor  by 
courts  of  equity  that  neither  infancy  nor 
coverture  will  constitute  any  excuse  for  the 
party  guilty  of  the  concealment  or  misrepre- 
sentaUon.'  1  Story,  Bq.  Jur.  (13th  Ed.)  8S 
38S,  387."  And  this  language  is  quoted  ap- 
provingly in  Withers  v.  Railroad,  226  Mo. 
loc.  dt  899,  401,  m  S.  W.  432. 

There  is  no  doubt  that  Reld  had  knowledge 
of  the  fact  of  the  existence  of  these  notes 
and  the  deed  of  trust  seatring  them.  It  is 
wholly  immat^lal  whether  be  actually  had 
them  in  mind  or  not  at  the  time  of  bis  con- 
versation with  these  defendants  prior  to 
their  purchasing  the  land.  His  knowledge 
of  their  existence  will  be  presumed,  and  his 
Callnre,  under  the  drcumstances  to  disclose 
the  flict  of  their  existence,  even  tbout^  it 
be  throng  negligence  on  his  part,  Is  tanta- 
mount to  an  active  concealment.  In  that  It 
will  raise  an  estoppeL  Ouffey  v.  CRelley, 
Bn{n&;  Withers  v.  Railroad,  supra.  See, 
alaok  Blgelow  on  Estoppel  (1880)  pp.  612-614. 
Thero  can  be  no  doubt  that  defendants  Els- 
beaj  and  Ooodman  were  Ignorant  of  the 
fact  of  the  existence  of  Uie  notes  and  the 
deed  oC  trust  prUnr  to  th^  purchase  of  the 
land.  And  It  may  well  be  inferred  from  the 
evidence  that  they  relied  upon  the  conversa- 
tions had  with  Reld.  and  the  impresaiims 


gained  therebj,  knowing  flie  tatter's  dose 
bualness  relatlGuisblp  with  Weldi,  who  held 
the  l^al  title  to  the  property  and  who  had 
removed  from  the  stat^  and  assuming,  as 
th^  evidently  did,  that  Beld  had  complete 
knowledge  of  the  conditltni  of  the  title  to  the 
propMty,  and  that  It  would  be  safe  tor 
them  to  act  in  the  premises  without  availing 
themselves  of  other  sources  ot  information. 
They  may  well  thereby  have  been  put  ofC 
their  guard,  and,  relying  upon  the  knowledge 
thus  gained  and  the  Impressions  thereby  re> 
cdved,  refrained  from  examining  the  records 
as  to  the  title  to  the  property. 

Althouifh  one's  title  to  real  property  is  of 
record,  nevertheless  an  estopp^  will  arise 
against  him,  if  by  r^resKitations  he  has 
misled  another  with  respect  thereto,  whereby 
the  latter  has  been  Induced  to  act  to  his  in- 
Jury.  Clark  V.  Edgar,  84  Mo.  106,  54  Am. 
Rep.  Si ;  Bailey  v.  Smock,  61  Mo.  213 ;  Kiefer 
V.  Rogers.  19  Minn.  82  (OU.  14);  David  v. 
Park,  1(^  Mass.  501.  The  principle  is  said 
to  be  that  "a  dear  and  positive  representa- 
tion of  the  facts  may  be  acted  upon,  though 
the  person  to  whom  It  was  made  had  ample 
means  of  knowing  the  fact.  Indeed  though  he 
had  lega4  notice  thereof,  as  distinguished 
from  knowle^e,  as,  e.  g.,  by  the  due  regis- 
tration of  an  instrument.  Bigelow  on  Es- 
toppel (1890)  p.  627.  There  Is,  however,  no 
distinction  in  prindple  between  a  case  In 
which  an  actual  representation  has  been 
made  and  one  where  silence  or  culpable  neg- 
ligence of  a  party  is,  under  the  drcumstances 
of  the  case,  tantamount  to  an  actual  repre- 
sentation. And  in  such  case  the  silent  or 
guilty  party  will  be  likewise  estopped,  even 
though  hlB  titie  be  a  matter  of  record.  Ol- 
den V.  Hendrick,  100  Mo.  loc.  dt.  538,  13  S. 
W.  821 ;  Evans  v.  Forstall  et  aL,  68  Miss.  31. 
"Mere  standing  by  in  silence  will  not  bar 
one  from  asserting  a  title  to  land,  which  has 
been  spread  upon  the  public  records,  so  long 
as  no  act  Is  done  to  mislead  the  other  party. 
Big.  on  Estoppel  (6th  Ed.)  694.  But  the 
very  statement  of  the  rule  shows  that  the 
fact  that  the  titie  is  of  record  is  no  Justifi- 
cation for  an  act  which  does  mislead  the 
other  party."  Olden  v.  Hendrick,  supra.  In 
order  to  raise  the  estoppel,  It  Is  said  that  the 
representation  must  have  been  made  with  the 
Intention,  either  actually  or  reasonably  to  be 
inferred  by  the  person  to  whom  It  was  mad^ 
that  It  should  be  acted  upon.  It  has  been 
held,  however,  that  there  need  be  no  Intm- 
tion  to  deceive.  Galbrlath  v.  Lnnsford,  87 
Tenn.  89.  0  S.  W.  366,  1  I«  R.  A.  022 ;  Ral^ 
V.  Williams,  73  Mo.  310.  And,  while  It  is 
frequently  said  that  fraud  Is  an  essential  of 
estoppd,  this  must  be  taken  to  mean  fraud 
either  actual  or  constructive.  "The  lament 
of  fraud  Is  essential  either  In  the  intention 
of  the  party  estopped,  or  in  the  effect  of  tho 
erldwce  which  he  attempts  to  set  up."  Bales 
T.  Perry,  51  Mo.  loc  dt.  453;  Heqnembonrg 
T.  Bdward,  166  Mo.  loa  dt  022,  66  S.  W.  490. 
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Indeed,  It  to  uid  that:  "NegUgence,  wben 
DatunUy  and  directly  tendlns  to  Indicate  In- 
tention, will  tberefore  bave  the  same  effect 
In  creating  the  estoppel  as  actual  Intmtion. 
Blgelow  on  BstoKwl  (1880)  p.  631,  and  caeea 
there  cited." 

In  tbe  case  before  ns  It  la  dear  that  Bold 
intended  Uiat  the  defoidante  Elabetry  and 
Ctoodntan  should  act  opon  Uie  tbeozr  that  tbe 
land  in  question  was  subject  only  to  incum- 
brances and  liens  other  than  the  deed  of 
txmst.  It  Is  not  necessary,  therefore^  that 
Reld  actually  intended  to  deceive  or  defraud 
these  defendants.  It  Is  clear  that  Qie  defend- 
ants Elsberry  and  Goodman  acted  upon  what 
we  may  call  the  r^resentatlons  of  B^d  with 
respect  to  the  property.  The  lattor  bad  en- 
deavored to  sell  the  properly  at  a  price  suf- 
ficient to  pay  the  Incumbrance  against  the 
same,  other  than  the  deed  of  tmst  Falling 
In  this,  in  course  of  ranversation  with  them 
he  advised  that  they  purchase  tbe  land  for 
tb^  own  protection.  Belying  upon  what 
they  b^eved  to  be  the  true  state  of  facts, 
and  Induced  by  Beld's  conversations  wltn 
them,  they  purchased  tbe  property.  So  tbat 
there  can  be  no  question  but  that  these  de- 
fendants were  led  to  act  as  they  dlt^by  Reld's 
conduct  In  the  premises. 

14]  It  is  unnecessary  to  discuss  at  length 
the  other  questions  raised.  It  Is  Insisted  by 
appellant  that,  by  the  language  of  the  (dause 
In  qaestion  In  the  deed  from  Welch  to  Els- 
berry  and  Goodman,  the  latter  assumed  all 
incumbrances  on  the  land,  and  that  this  can- 
not be  varied  or  modified  by  paroL  While 
parol  contemporaneous  evidence  Is  inadmissi- 
ble to  contradict  or  vary  the  terms  of  a  valid 
written  Instrument,  nevertheless  the  writing 
"should  be  read  in  the  light  of  snrrotmdlng 
drcimiBtances,  In  order  the  more  perfectly  to 
understand  and  explain  the  intent  and  mean- 
ing of  the  parties."  Williams  v.  Railroad, 
153  Mo.  loc.  dt  534,  64  S.  W.  689.  It  plainly 
appears  from  the  facts  and  circumstances  in 
evidence  that  the  parties  really  Intended  for 
tbe  grantees  in  this  deed  to  assume  merely 
tbe  school  fund  mortgage  with  interest  there- 
on, and  the  levee  and  other  taxes  and  Interest 
and  penalties  on  the  same.  The  defendants 
Elsberry  and  Goodman  knew  of  no  other  in- 
cumbrances, and  it  is  perfectly  clear  that 
they  thought  that  these  were  the  only  liens 
to  which  the  land  was  subject,  and  that  this 
was  all  that  they  were  assuming.  Weldi  tes- 
tified that  be  wrote  this  clause  in  the  deed 
after  It  had  beoi  sent  to  him  for  execution, 
not  having  In  mind  the  deed  of  trust,  but  for 
the  reason  that  the  deed  would  otherwise,  as 
be  said,  leave  Mm  liable  for  the  mortgage 
and  taxes  which  the  defendants  EOsberry  and 
Goodman  were  to  pay.  Under  tbe  drcum- 
stances  of  the  case,  it  would  manifestly  be 
Inequitable  and  unconscionable  to  hold  that 
these  defendants  assumed  the  payment  of  the 
Indebtedness  secured  by  the  deed  of  trust; 
and  it  would  ba  clearly  contrary  to  the  actual , 


intention  of  the  parUes.  AbA  ft  to  not  t  case 
where  any  one  has  relied  upon  this  clause  in 
the  deed,  or  acted  thereup<m  to  Us  injury 
and  damaga.  On  the  contrary,  the  action  is 
by  the  r^resentatlTO  of  one  whose  omduct 
was  such  as  to  eabv  him  from  rafordng  any 
claim  ftgalwst  these  defendants  arbdng  upon 
tb^  supposed  assomptlim  of  the  Indebted- 
ness  secnted  1^^  thto  deed  of  trust 

[I]  The  decree  properly  requlrea  that  the 
defendants  Elsberry  and  Goodman  be  reim- 
bursed for  the  moneys  expended  bf  them  In 
paying  the  Interest  on  the  school  fund  mort- 
gage, and  the  levee  and  other  taxes.  Thdr 
right  to  be  subrogated  to  the  rlghta  of  the 
original  payees  of  thto  Indebtedness  to  per- 
fectly dear;  and  tbe  estoppel  here  raised 
against  the  plaintUT  altogether  predudes  him 
from  asserting  any  lien  upon  the  land  to  the 
prejudice  <tf  these  defendants,  m  any  right 
to  the  proceeds  of  the  sale  thereof  until  they 
have  been  fully  reimbursed.  For  thto  reason, 
also,  it  to  unnecessary  to  notice  the  point  that 
has  been  raised  to  the  effect  that  tbe  deed  of 
trust  was  a  lien  prior  to  the  levee  taxes. 
The  plaintiff  being  estopped  from  asserting 
the  lien  of  the  deed  of  trust  as  against  these 
defendants,  we  are  in  no  wise  concerned  with 
this  question  of  priority  as  between  the  deed 
of  trust  and  the  levee  taxes. 

[61  Neither  are  we  concerned  with  the  fail- 
ure of  the  lower  court  by  its  decree  to  reform 
the  deed  from  Welch  to  Elsberry  and  Good- 
man. The  latter  are  not  here  appealing  from 
that  decree,  and,  in  view  of  tbe  estoppel 
against  plaintiff,  no  reformation  of  the  deed 
is  necessary  in  order  that  complete  equity 
may  be  done  between  the  parties  to  this  rec- 
ord. 

[7]  It  is  also  urged  that  the  defendants 
Elsberry  and  Goodman  had  possession  of  the 
land  in  question  for  two  or  three  years,  and 
received  some  $200  or  $250  from  crops  grown 
thereon  and  cordwood  cut  therefrom,  for 
wtiich  they  should  be  made  to  account  The 
evidence,  however,  disdoses  that  thto  was 
done  under  a  lease  from  Welch  to  them,  and 
that  they  bad  settled  with  Wdch  therefor 
long  prior  to  the  transaction  here  in  question. 
Plaintiff,  being  estopped  to  assert  any  li^ 
upon  tbe  land  as  against  these  defendants,  la 
in  no  position  to  raise  this  question. 

[11  Hie  decree  of  the  lower  court,  so  far 
as  it  goes,  is  manifestly  correct  No  personal 
Judgment  can  be  had  against  defendant 
Welch,  as  he  was  a  nonresident  of  the  state, 
and  personal  service  was  not  had  upon  him 
in  this  state.  The  Judgment  of  the  lower 
court  however,  should  go  farther  than  it 
does,  in  that  Judgment  should  be  entered  for 
the  defendants  Elsberry  and  Goodman  upon 
plalntiCrs  demand  for  a  defidency  Judgment 
against  them.  In  order  tbat  thto  issue  may 
thereby  be  definitely  concluded. 

For  the  reasons  given  above^  Qie  judgment 
of  the  droult  court  should  be  afBrmed  and 
the  cause  remanded,  with  dlvecttoni  to  that 
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coort  to  add  tlieieto  Its  further  jndgment  tn 
flivor  of  th«  defoiduita  Bilberry  and  Ckwd- 
man  npon  pUlntUTs  flemaiid  for  a  jienonal 
Judgment  agalnat  tbem,  and  the  coeta  of  thli 
anieal  ahonld  be  taxed  against  the  wellant 
It  ia  80  ordered. 

BEZNOIiDS,  P.  and  NOBTONI,  J.,  eoa- 
cor. 


PIESTER  T.  DROZDA. 

(St.  Louis  Court  of  Appeals.  Bfiuon^  Bfaieb 
1«  1913.) 

1.  GnABARTT  (f  27*)— Natubx  ow  CoirnuoT 

— CONBTBUCnoN. 

An  instrument  providing  that  if  a  leasee 
failed  to  pay  tbe  rent  specined  in  a  lease,  or 
if  the  lease  waa  forfeited  for  any  reason,  de- 
fendant guaranteed  the  payment  of  rent  to 
the  lessor  for  three  montlia  from  the  date  it 
waa  due  and  unpaid,  or  when  the  lease  vas  for- 
feited, was  a  contract  of  guaranty  rather  than 
Boretysbip,  the  terms  oi  which  were  to  be 
strictly  construed,  and  under  which  the  guaran- 
tor's liability  could  not  be  extended  by  implica- 
tion. 

[Ed.  Note.— For  other  caaea,  see  Oooranty, 
Cent  Dig.  |  28;  Dec  Dig.  {  27.*] 

2.  GUAaANTT  (I  86*)^tTBSnQCSHT  OOKTBACT 

— ConarcancnoM— ACTioH— BviDBVcs. 

Plain tlflF  leased  premises  to  H.;  defend- 
ant agreeing  to  guarantee  payment  of  rent  in 
case  of  the  leasee's  failure  to  pay  for  three 
months  from  the  date  the  rent  was  due  and 
unpaid  or  the  date  the  lease  was  forfeited.  U. 
continued  in  possession  until  February  16, 
1910,  when  he  surrendered  to  parties  to  whom 
he  had  assigned  the  lease  on  January  10th; 
plaintiff  consenting  to  the  assignment  on  condi- 
tion that  defendant  remain  "fully  bound  by  the 
obligations  imposed  on  him  in  said  lease.'  By 
a  written  instrument  executed  February  16, 
1910,  defendant  agreed  to  remain  bound  by 
his  guaranty  to  plaintiff,  and  by  all  the  condi- 
tions of  the  written  consent  of  plaintiff  to  the 
assignment  of  the  lease  "in  all  respects  as  if 
the  assignment  had  not  been  made  and  said 
consent  had  not  been  granted."  Eeld,  that 
BQcb  consent  was  not  a  new  contract  of  guar- 
anty for  tbe  payment  of  rent  by  the  assigiiees, 
separate  from  and  independent  of  the  original 
undertaking  of  the  defendant  bat  that  defend- 
ant's obligation  was  limited  to  the  ordinal 
guaranty;  and  hence  defendant,  when  sued  on 
the  guaranty,  was  entitled  to  prove  a  paymeat 
to  plaintiff  of  rent  in  arrear  for  three  months 
prior  to  tbe  assignment  of  the  lease  in  dis- 
charge of  his  obligation. 

[Ed.  Note. — For  other  cases,  see  Guaranty, 
Cent  Dig.  H  38-45;  Dec  Dig.  {  36.*] 

8.  GUABAHTT  (I  69*)— Naw  CoNraAOr— Bti- 

DEHCE. 

Evidence  of  a  payment  of  a  small  part  of 
the  rent  for  a  month  subsequent  to  the  assign- 
ment was  insufficient  to  show  that  defendant 
intended  to  assume  liability-  under  a  new  and 
separate  guaranty. 

[Ed.  Note.— For  other  cases,  see  Guaranty, 
Cent.  Dig.  {69;  Dec  Dig.  S  69.*] 

AiHMal  from  Bt  Louis  drcult  Conrt;  W. 
B.  Homer,  Judge. 

Action  by  Adrian  U.  Fleeter  against  Wil- 
liam S.  Drozda.  Judgmrat  for  plaintiff,  and 
defendant  appeals.   Reversed  and  remanded. 


B.  O.  Davldaon  and  A.  B.  BnBaail.  botti  of 
St  Louis,  for  EK^lant  Lobke  &  Lnbke,  of 
St  Louis,  for  respondent 

ALLEN,  J.  This  Is  an  action  against  de- 
fendant as  gnarantor  upon  a  lease.  On  Mardi 
27,  1909,  tbe  plaintiff  leased  certain  premises 
in  the  city  of  St  Louis  to  one  Charles  Howell 
for  a  term  of  fonr  years,  at  a  rental  of  $316 
pei^  month,  payable  monthly  in  advance.  The 
defendant  became  a  gnarantor  tor  the  leasee 
Howell  by  the  following  writing,  signed  by 
him,  npon  said  lease,  viz.: 

"In  case  said  lessee  ^Is  to  pay  the  rental 
specified  in  the  forgoing  lease,  or  said  lease 
is  forfeited  tor  any  reason,  then  I  hereby 
guarantee  tbe  payment  of  rent  to  said  lessor 
for  the  premises  herein  leased  to  said  Charles 
Howell,  for  the  term  of  three  months  from 
the  date  such  rent  is  due  and  uiqiald  <a  the 
date  said  lease  is  forf^ted. 

"William  S.  Drosda.  [SeaL] 

"St  LonlB.  Mo..  March  27,  1909." 

The  lessee,  Howell,  went  into  possession 
of  the  leased  premlaes,  and  continued  in  pos- 
session until  February  16, 1910.  On  January 
10,  1910,  Howell  executed  an  assignment  of 
all  bis  right,  title,  and  interest,  as  lessee, 
in  and  to  tbe  lease,  to  one  Sam  Gross  and 
one  LeoDhard  Oflfermann.  On  February  12, 
1910,  the  defendant  made  a  written  request 
upon  plaintiff,  the  lessor,  to  consent  to  said 
assignment  by  Howell  to  Gross  and  Offermann 
for  the  remainder  of  the  term  of  tbe  lease; 
and  on  the  same  date  the  plaintiff  executed 
a  written  consent  thereto,  stipulating,  how- 
ever, as  one  of  the  conditions  therein,  "that 
the  said  W.  S.  Drozda,  as  guarantor  and 
surety,  remains  fnlly  bound  by  all  the  obllga- 
tlons  imposed  on  him  in  said  lease."  There- 
upon, on  February  16,  1010,  the  defendant 
Drozda  executed  the  following  writing: 

"I,  W.  S.  Drozda,  surety  and  gnarantor 
for  Charles  Howell,  lessee,  in  and  of  bis 
obUgattoD  under  the  aforesaid  and  hereto 
attached  lease,  do  hereby  accept  the  terms 
and  conditions  of  t^e  aforegoing  conswt  to  the 
assignment  to  Sam  Gross  and  Leonhard  Of- 
fermann  by  diaries  Howell,  lessee,  of  his  In- 
terest In  said  lease,  and  in  consideration  of 
the  sum  of  one  dollar  to  me  paid  by  Adrian 
U.  Fleeter,  do  also  hereby  consent  to  the 
afor^lng  assignment  of  said  lease  and  do 
agree  and  admowledge  that  I  am  and  do 
remain  bound  as  fully  by  my  guaranty  to 
said  Adrian  U.  Fleeter,  and  all  the  conditions 
of  said  consent  In  all  respects  as  if  said  as- 
signment had  not  been  made  and  said  consent 
had  not  been  granted. 

"WilUem  S.  Drozda.  [Seal.] 

"St  Louis,  Mo.,  Feb.  16,  1910." 

It  Is  averred  by  the  potion  that  the  new 
lessees,  Gross  and  Offermann,  failed  to  pay 
the  rent  for  the  premises  for  the  months  of 
Jane,  July,  and  August,  1910, .  aggregating 
f945,  and  that  the  defendant  also  refused 
to  pay  the  same;  and  Judgment  is  prayed 
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against  tiie  defendant  for  said  rental  for 
tliese  three  moutiis.  The  answer  Is  a  general 
denial,  coupled  wlOi  tbe  averment  that  the 
orl^nal  lessee,  Howell,  and  the  new  lessees, 
Gross  and  Oflermann,  fiilled  and  Delected 
to  iMiy  the  teat  of  said  premises  for  the 
months  of  February,  March,  AvtU,  and  Hay, 
1910,  amonating  to  $1,260;  that  the  defend- 
ant, In  pnrsaance  of  bis  nndertaklne  and  on 
defitult  of  said  lessees,  paid  plaintiff  the  said 
sum  of  11,200,  whereby  all  of  d^endant's  ob- 
ligation, upon  bis  undertaking  In  the  pron- 
isee,  was  fully  discharged.  The  x<^y  was 
a  general  dodal  of  the  new  matter  In  the  an- 
swer. 

The  cause  was  heard  before  the  court  and 
a  Jury.  Upon  the  trial  It  was  shown,  on  be- 
half of  plaintiff,  that  the  new  lessees  had 
f&lled  to  pay  the  rent  for  the  months  of 
June,  July,  and  August,  and  that  plalntltE 
had,  by  landlord's  summons  before  a  Justice 
of  the  peace,  obtained  possession  of  the  prem- 
ises on  September  1,  1910.  '  One  V^ssmann, 
a  witness  Cor  plaintiff,  and  who  was  a  col- 
lector for  the  real  estate  Arm  having  charge 
of  the  property  for  plaintiff,  teetlfled  that 
the  rent  for  the  months  of  December,  1009, 
and  January  and  Febmary,  1910,  had  been 
paid  by  cheite  of  the  defendant  He  Sdentl- 
fled  a  rent  receU)t  dated  Decraibw  17,  1909, 
and  a  diedc  of  defendant  attadied  thereto 
for  ^15.  bearing  the  same  date  and  payable 
to  J.  El  Kaime  ft  Bro.,  plaintiff's  agents  In 
,  diarge  of  the  property.  He  likewise  Identl- 
fled  a  similar  reoe^  and  a  like  check  for  the 
same  amount,  dated  January  13,  1910 ;  also 
a  slmlUr  receipt  and  a  like  check  for  the 
same  amount  dated  February  9, 1810.  It  ap- 
pears that  in  these  reo^pts,  after  die  printed 
words  "received  paym^t,"  the  words  "from 
W.  B.  Drocda"  were  written  in.  The  witness 
stated  that  he  had  written  these  words  on 
the  roo^its  at  the  request  of  the  defendant; 
the  latter  string  ttat  he  bad  had  some 
trouble  with  How^  and  "was  going  to  wind 
JO)?*  with  him,  and  wanted  to  be  able  to  pro- 
dnce  Che  receipts  to  show  that  he  had  made 
these  payments. 

On  redirect  examination  Wissmann  teetlfled 
that  he  first  went  to  Howell  for  these  rents ; 
that  Howdl  at  first  wanted  to  make  partial 
payments  on  the  rent,  which  the  witness 
would  ^not  accept ;  that  Howell  therenpon 
said  that  be  would  make  payments  to  defend- 
ant, Dnnda,  every  week  or  every  two  weeks; 
and  that  the  latter  would  pay  the  rent  In 
fnU.  The  witness  stated  that  he  then  went 
to  dtfoidant  for  the  rent  This  witness  also 
identlfled  a  check  of  d^endant  for  $40  of 
date  June  IS,  1910,  being  for  a  portion  of 
the  rent  for  the  month  of  May,  1010. 

On  behalf  of  defendant  it  vras  sought  to  in- 
troduce In  evidence  the  r^t  receipts  for  De- 
cember, 1909,  and  January  and  February, 
1910,  together  with  the  above-mentioned 
checks  of  defendant,  of  date,  respectively,  De- 
cember 17,  1909,  January  18, 1910,  and  Febru- 
ary 9,  1910,  in  an  effort  to  show  that  these 


paymfflits  were  made  by  defttidant  himself  as 
guarantor  upon  the  lease.  The  plaintiff  ob- 
jected to  the  introduction  of  these  instra- 
ments,  and  to  any  testimony  concerning  the 
same,  upon  the  ground  that  defendant  bad 
on  February  18,  1910,  renewed  his  guaranty, 
so  as  to  ttecome  guarantor  for  the  new  1^- 
sees,  Gross  and  Offermann,  to  the  same  ex- 
tent that  he  had  originally  been  liable  for 
Howell,  and  that  therefore  any  payment  of 
rent  that  defendant  had  made  prior  to  Feb- 
ruary 16, 1910,  was  wholly  immaterial  in  this 
action.  These  objections  were  sustained  by 
the  court,  to  which  rulings  the  defendant 
duly  excepted.  The  court,  however,  admitted 
in  evidence  the  check  of  d^endant  of  date 
June  13,  1910,  for  the  sum  of  $40,  being  for 
a  portion  of  the  rent  for  the  month  of  May, 
1910. 

On  account  of  the  adverse  rulings  of  the 
court  respecting  the  admission  of  defendant's 
evidence,  the  defendant  offered  no  further 
testimony.  Thereupon  the  court  peremptori- 
ly instructed  the  Jury  to  return  a  verdict  la 
favor  of  plaintiff  for  $945,  less  the  $40  paid 
by  defendant  upon  the  rent  for  May,  1910, 
leaving  a  balance  of  $905,  with  Interest  there- 
on from  the  date  of  the  commencement  of 
the  salt  In  obedience  to  said  Instruction, 
the  Jury  thereupon  returned  a  verdict  for 
$935.50.  Judgment  was  rendered  according- 
ly, and  the  defendant  appealed. 

The  court  excluded  the  receipts  and  checks 
offered  by  defendant  to  show  payments  of 
rent  by  him  prior  to  February  16,  1910,  and 
defendant's  testimony  concerning  the  same, 
upon  the  theory  that  the  defendant  had  on 
the  last-mentioned  date  entered  into  a  new 
contract  of  guaranty  whereby  he  bad  guar- 
anteed the  payment  of  rmt  by  the  new  les- 
sees in  like  manner  and  to  the  same  extent 
that  he  had  In  his  original  undertaking.  The 
appellant  urges  that  by  the  undertakii^  of 
defendant  of  Febmary  16, 1910,  no  new  con- 
tract of  guaranty  was  made,  but  that  there- 
by the  original  contract  ma  mwely  con- 
tinued in  existence;  that  Is  to  say,  that  the 
defendant  remained  liable  to  the  extent  only 
that  he  would  have  been  bad  the  assIcmnCTt 
of  the  lease  not  been  made. 

[1]  The  undolakiiv  of  defendant  Is  me  of 
guaranty  rather  tban  of  snre^shlp  (Rl^er 
V.  Boyal  Brewing  Co.,  100  Ho.  App.  SIS,  80  8. 
W.  968;  Perry  v.  Barret,  18  Mo.  140;  Vlr- 
den  T.  BllBworth,  10  Znd.  144;  20  Gyc:  1400; 
12  Am.  ft  Bng.  Ena  [2d  Bd.]  1130);  but  the 
distinction  is  not  important  her&  The  terms 
of  the  contract  of  guaranty  are  to  be  strict- 
ly construed,  and  the  UablUtr  of  the  guar- 
antor cannot  be  eztmded  by  implication; 
but  the  contract  most  be  constmed  so  ss  to 
give  effect  to  the  IntmUou  of  the  parties. 
Sblne  V.  Central  Savings  Bank,  70  Ho.  ; 
Mitchell  V.  Ballton,  45  Mo.  App.  273 ;  Kan- 
sas City  V.  Youmans,  213  Mo.  151.  166,  112 
8.  W.  226.  The  rule  does  not  preclude  the 
courts,  wh^  construing  a  contract  of  guar* 
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aiit7,  from  allying  the  ndes  and  tests  ap- 
plied to  other  contracts,  Is  nndertaking  to 
detamlne  the  real  meaning  of  the  language 
used.   Kansas  City  t.  Xoiunans,  supra. 

[2]  By  the  terms  of  the  original  undertak- 
ing of  defendant,  he  guaranteed  the  payment 
of  the  rent  for  the  premises  for  a  term  of 
three  months  from  the  date  such  teat  became 
due  and  remained  unpaid,  or  the  date  of  the 
forfeiture  of  the  lease.  The  record  shows 
that  defendant  made  a  written  reqaest  upon 
plaintiff  that  the  latter  consent  to  the  as- 
signmott  by  Howell  to  Gross  and  Offermann. 
Plaintiff  did  consent  to  this  assignment,  up- 
on condition  that  the  d^eudant  remain  fully 
bo  and  by  all  obligations  Imposed  on  him  In 
said  lease.  By  the  instrument  of  writing  of 
February  16, 1910,  executed  by  defendant,  the 
latter  agreed  to  remain  bound  by  his  guaran- 
ty to  plaintiff,  and  by  all  of  the  conditions  of 
this  written  consent  of  plaintiff  to  the  assign- 
ment of  the  lease,  In  all  respects  as  If  said 
assignment  had  not  been  made  and  said  con- 
sent had  not  been  granted. 

Afta  careful  consideration  of  the  question, 
we  are  nnable  to  agree  with  the  view  of  the 
learned  trial  Judge  that  this  constituted  a 
new  guaranty  by  defendant  for  the  payment 
of  the  rentals  by  the  new  lessees,  separate 
from  and  Indep^dent  of  the  original  under- 
taking of  defendant.  On  the  contrary,  we 
think  that  the  Intention  of  the  parties,  gath- 
ered from  the  language  used  in  the  writing 
of  February  16,  l&lO,  together  with  that  of 
tlie  written  consrat  of  plaintiff  therein  re- 
ferred to,  appears  to  be  that  the  obligation 
of  d^^dant  was  not  to  be  extended  beyond . 
that  fixed  by  his  original  guaranty.  In  fact, 
the  plaintiff  gave  bis  consent  to  the  assign- 
ment upon  condition  that  the  defendant  re- 
main bound  by  the  obligations  Imposed  on 
him  in  said  lease,  without  undertaking  eri- 
dently  to  Impose  upon  blm  any  new  obliga- 
tion, ^e  defendant  on  the  otber  hand 
agreed,  in  effect,  that  his  original  (^ligation 
was  to  remain  in  full  force  and  effect,  re- 
gardlen  of  the  assignment  of  the  lease,  as 
it  said  assignment  had  not  been  made,  and 
plaintiff's  consent  thereto  had  not  been 
granted.  Defendant,  of  ooon^  would  have 
been  nleaaed  upon  his  contract  of  guaranty 
tiail  the  plaintiff  consented  to  an  assignment 
of  the  lease,  and  such  assignment  had  been 
made  to  tbB  new  lesseeB,  without  the  consent 
ot  the  d^endant.  And  It  appears  that  the 
inotramait  at  Fdtruaiy  16,  IfttO,  was  merely 
a  formal  written  consent  of  defoidant  to  the 
QBglgnmmt  of  the  lease  in  order  that  defend- 
ant be  not  released  from  his  original  obli- 
gation as  a  guarantor,  and  not  that  it  was 
Intntded  thereby  to  mate  a  new,  separate 
and  Ind^iendent  gnaranty  <m  his  part  If 
this  be  true;  tiien  d^Cendant  was  at  liberty 
to  show  that  he  had  discharged  part  or  all 
of  his  obligation  as  gnarantor  on  tiie  lease. 

BeepoDdoit  says  that  under  the  evidence 
adduced  by  jfialaatt,  which  was  nnccmtra- 


dicted,  plaintiff  was  entitled  to  have  the 
jury  i>eremptorlly  Instructed  to  return  a  ver- 
dict in  his  favor.  This  would  doubtless  be 
true  upon  the  evidence  actually  admitted. 
However,  defendant's  complaint  Is  that  he 
was  not  permitted  to  show  that  he  had,  as 
guarantor,  made  certain  payments  of  rentals 
in  discharge,  partial  or  total,  of  his  obliga- 
tion. It  is  also  contended  by  respondent 
that  the  renewal  of  defendant's  obligation, 
on  February  16,  1910,  negatived  all  claim 
that,  by  his  previous  payments  of  rent  for 
Howell,  he  had  extinguished  his  oblation 
as  guarantor.  This,  however,  does  not  nec- 
essarily follow.  The  agreement  to  remain 
bound  by  the  original  obligation  may  appear 
to  have  t>een  a  useless  thing,  if  In  fiict  de- 
fendant had  discharged  himself  from  all  lia- 
billty  thereon;  nevertheless,  there  being  no 
evidence  that  there  was,  at  the  time,  any 
consideration  or  discussion  of  the  question 
as  to  whether  defendant's  original  liabil- 
ity had  been  discharged.  In  whole  or  In  part^ 
and  the  language  of  the  agreement  itself 
being  sndh  as  to  imply  no  new  or  additional 
obligation,  we  do  not  feel  at  liberty  to  ex- 
tend the  obligation  of  Pendant  beyond  the 
clear  import  of  the  language  used. 

[9]  Respondent  also  urges  that,  by  the  pay- 
ment of  a  portion  of  the  May  rent  for  the 
new  lessee  defendant  tect^ized.  his  liabil- 
ity as  guarantor  for  these  lessees,  as  upon 
a  new  contract  of  guaranty.  This  payment, 
however,  by  defendant  of  a  portion  of  tbB 
May  rent  is  not  a  controlling  factor  In  de- 
termining that  question.  It  does  not  appear 
whether  def«idant  made  this  paym^t  in 
discharge  of  what  he  conceived  to  be  his 
obligation  remaining  upon  his  original  un- 
dertaking, or  in  recognition  of  his  liability 
upon  the  instrument  of  February  16,  1910^ 
as  a  new  and  separate  guaranty.  The  mere 
payment  of  a  small  part  at  the  May  rent 
would  not  justify  us  In  construing  the  writ- 
ing in  question  b^ond  the  plain  terms  of  the 
Instrument  itself.  And,  by  the  lai^age  of 
the  instrument,  we  think  it  appears  that  it 
was  Intended  merely  to  preserve  the  status 
qua 

It  Is  true  that  plaintiff's  testimony  went 
to  diow  that  the  payments  made  defend- 
ant for  retkt  prior  to  the  assignment  of  the 
lease  were  really  made  by  Howell  through 
defendant  as  his  agent,  and  not  by  defend- 
ant on  his  guaranty.  In  our  opinion,  bow- 
ever,  the  learned  trial  Judge  erred  in  not  p^ 
mlttlng  the  defendant  te  testify  concerning 
these  payments.  With  these  receipts  and 
checks  in  evidence,  and  defendant's  testimony 
heard  omoeming  these  payments,  it  would 
then  he  a  queetion  for  the  Jury  as  to  wheth- 
er the  payments  were  made  as  agent  for 
the  lessee,  or  the  dtfOidant  as  guarantor 
In  discharge  of  his  obligation  as  nvKb.  It 
Is  true  that  the  answer  avers  that  the  de- 
fendant, as  guarantor,  paid  the  roit  for  the 
months  of  I^ruary,  March,  April,  and  May, 
1910,  while  the  offwB  of  proof  made  bj  de- 
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fendant  show  that  the  payments  sought  to 
be  proved  were  for  the  mouths  of  December, 
January,  and  Febrnary,  and  a  portion  of  the 
May  rent  Defendant,  however,  dnring  the 
progress  of  the  trial,  asked  leave  to  amend 
his  answer,  which  request  was  not  passed 
upon  by  the  court  evidently  because  of  the 
view  taken  by  the  court  that  defendant  was 
not  entitled  to  show  any  payments  made 
by  him  as  guarantor  prior  to  February  16, 
1910. 

The  judgment  of  the  circuit  court  Is  re- 
versed, and  the  cause  remanded. 

RErNOLDS,  F.       and  NOBTONI,  J., 

concur. 


WBAVEB  V.  RUDASILU 

(St  Louis  Court  of  Appeals.  Missouri,  Ibich 
1,  1813.   BebearioK  Denied 
March  15.  1913.) 

1.  Tbial  (I  244*)— iNSTBuonom— SnioxnrG 

Out  or  Speciaz,  Facis. 

In  ao  action  involTing  the  soundness  of  a 
horse,  an  instruction  th&t,  "even  though  you 
find  tliat  plaintiff,  after  the  trade,  offered  to 
sell  said  mare  and  represented  her  to  be  sound," 
but  the  mare  was  in  fact  not  sound,  etc,  you 
should  ifind  for  plaintiff,  held,  under  the  evi- 
dence, not  an  improper  singling  out  of  special 
facts;  It  being  proper  to  Instruct  as  to  the 
legal  effect  of  such  an  act  oa  the  plalntiirB 
part. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Diig.  H  677-681;  Dec  Dig.  |  244.*] 

2.  Nkw  Tbiax  (i  lie*)  —  BsviEW  — MonOH 
FOB  New  Tbial— Timi  of  Fiuno. 

An  alleged  diseovexy  of  new  evidence  set 
out  In  a  supplemental  motion  for  a  new  trial, 
not  filed  until  five  days  after  rendition  of  judg- 
ment, cannot  be  considered. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
G^t.  Dig.  il  238,  238%,  240,  241;  Dec.  Dig. 

i 

3.  Nsw  Tbtai.  ({  40*)— Monon  — BSBERTA- 
JION  OF  Gsonnna. 

It  is  too  late  after  judgment  to  complain 
that  plaintiff,  for  whom  judKCient  was  render- 
ed, was  himself  a  member  of  the  regular  panel 
of  the  Jury;  no  challenge  to  the  array  having 
been  interposed  on  that  gronnd. 

[Ed.  Note.— For  other  ease^  see  New  Trial, 
Cent  Dig.  H  6!(-66;  DeoDfg.  |  40.*] 

4.  Appbal  and  Bbbob  (I  926*)— EXAianA- 
noH  OF  Pabtt— Pbssoiiptiohb. 

The  conduct  of  a  party  in  turning  to  tbe 
Jury  and  addressing  them  as  "Ton  boys"  is 
not  such  as  to  entitle  the  other  to  a  reversal; 
it  being  assumed  that  the  court  paid  due  atten^ 
tion  to  the  preservation  of  proper  deconim. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  $8  1279,  2899,  STW,  »780, 
8736-^747:  DecTDlg.  {  926.*] 

Appeal  fnm  Circuit  Court,  Audrain  Goan- 
ty;  Jas.  D.  Bamett,  Judges 

Action  tj  D.  8.  Weaver  against  I.  U  Ruda- 
sUL  Jndgmmt  for  plaintiff,  and  defendant 
appeal  Affirmed. 

Fry  A  Bodgers,  of  Uenico,  Mo.,  for  appel- 
lant B.  8.  Gantt,  of  Mexico,  Mo.,  for  r»> 
spondent 


RETNOLDS,  P.  7.  Plaintiff  aold  and  de- 
livered to  defMidant  two  moles,  In  exchange 
for  a  mare  and  his  idieck  for  9170,  delivered 
to  plaintiff  by  defendant  It  Is  averred  in 
the  petition  and  admitted  by  defendant  that 
at  the  time  the  contract  of  sale  or  exchange 
was  made,  defendant  warranted  tbe  mare  to 
be  sound  In  every  particular  and  that  In  re- 
liance upon  this  warranty  plaintiff  was  in- 
duced to  purchase  the  mare  In  exdiange  for 
the  mules  and  to  hand  over  his  check  for  the 
money.  Averring  that  these  representations 
and  -warrantleB  as  to  the  sonndness  were 
false,  in  that  the  mare  was  stiff  and  broken 
down  in  her  hind  parts  and  afflicted  with 
Btrlnghalt  these.  It  is  alleged,  being  incur- 
able diseases,  In  consequence  whereof  the 
mare  was  practically  valueless  and  that  she 
was  so  at  the  time  she  was  delivered  to 
plaintiff  by  defendant,  and  averring  that 
plaintiff  had  offered  to  rescind  and  tiad  ten- 
dered defendant  tbe  naare  and  the  check  and 
had  demanded  and  requested  the  return  to 
him  of  the  mules,  and  that  defendant  had 
refused  to  return  the  mules  or  to  accept  the 
mare  and  the  check,  and  averring  that  the 
value  of  tbe  mules  ms  9395,  and  charging 
that  defendant  had  converted  them  to  his 
own  use,  plaintiff  charges  that  he  has  been 
damaged  In  that  sum,  for  which,  with  inter- 
est and  costs,  lie  demands  judgment 

In  the  answer,  admitting  the  trade  and  the 
terms  as  set  out  and  that  at  the  time  oi 
making  the  trade,  he  warranted  the  njaie  to 
be  sound,  defendant  denied  all  other  allsga* 
tlons  in  the  petition. 

There  was  a  trial  before  tbe  court  and  a 
jury  and  at  its  conclusion  a  verdict  for  the 
amount  dalmed,  9395,  was  returned,  Judg- 
ment following.  Defendant  filed  a  motion 
for  a  new  trial  in  due  time  and  also  within 
due  time  filed  a  supplemental  motion  alleg- 
ing newly  discovered  evidence^  undue  famili- 
arity by  plaintiff  toward  tiie  Jury  wb«i  on 
the  wltnees  atand,  and  that  by  reason  of  his 
liaving  been  of  tbe  regnlar  panel,  be  bad  an 
nndne  InUmacr  with  the  Jury.  In  a  snp- 
plemoital  motion  to  the  aapplemental  mo- 
tion, filed  five  days  after  the  rendition  of  the 
Judgment,  newly  dJecovend  evidence  Is  avec^ 
red.  The  parties  filed  affidavits  pro  and  eon 
aa  to  tiiese  naatters.  The  court  overmled  the 
motions,  from  which  action  of  the  court  de- 
fendant, savliv  vux^Oiant  dnlj  pwf acted  hSm 
appeiU  to  this  court 

It  may  be  said  of  tbls  ease  as  of  all  otbw 
cases  involving  horse  and  mule  trades,  that 
the  evidence  was  very  conflicting.  Learned 
connsel  for  defendant,  now  appellant,  reoog- 
nlzlug  the  rule  under  an<^  drcomstanoes, 
make  no  attack  on  Uie  verdict  as  not  sap- 
ported  by  evidence. 

[1]  The  errors  assigned  are  to  tbe  giving 
of  an  InstmctUm  at  tbe  Instance  of  plaintiff 
In  tbe  following  words:  *Tbe  court  Instmcta 
Qke  Jnry  that  evm  though  yoK  find  from  the 


•Forethsraasasssssanuteple  and  ssotlon  NUHBaB  la  Dso.  Dig.  *  Am.  Dl|p  K«r-Na.  Ssrlet  *  Bv't  InOoas 


Digitized  by 


Google 


446 


evidence  that  the  pJoMiff,  after  the  trade  in 
quettioH,  offered  to  teU  $aid  mare  and  rep- 
retented  her  to  be  tound,  yet  If  yon  further 
find  from  tbe  evidence  tbat  said  mare  was 
not  Bound  at  tbe  time  of  the  making  of  the 
trade  In  qneetion ;  and  If  yon  further  find 
from  the  evidence  that  at  the  time  of  said 
trade  no  obvioua  defect  In  said  mare  was 
discovered  by  or  known  to  plaintiff;  and  If 
yon  fartber  find  from  the  evidence  in  the 
case  that  the  plaintiff  tendered  said  nXire 
and  check  to  the  defendant  and  deananded 
tliat  he  return  to  plaintiff  said  mnles,  as  ex- 
plained in  plalntltrs  Instruction  Ho.  1,  then 
yonr  verdict  must  be  for  the  plaintiff." 

The  particular  error  assigned  Is  to  the  In- 
clasi(«  In  this  instruction  of  the  words  which 
we  have  italicized. 

Farther  error  is  assigned  to  the  overruling 
of  tbe  motion  for  new  trial  in  tbe  light  of 
the  afDidavits  filed  by  appellant. 

Mo  objection  is  made  to  the  first  Instmc- 
tkm  given  at  the  instance  of  idalutUT.  It 
covers  the  whole  case,  as  we  think,  correctly. 

At  tbe  instance  of  defendant  the  court  In- 
structed the  Jury  that  defendant  admits  that 
he  represented  the  mare  in  question  to  be 
Mond  at  the  time  ho  traded  her  to  plabitiff 
bnt  that  before  plaintiff  oonld  recover  in  tbe 
ease  tbe  bortben  was  upon  him  to  prove  to 
tlie  reascmable  satisfaction  of  tbe  ]nry  tbat 
tbe  mare  was  unsound  at  the  time  be  got  her 
from  defendant,  and  unless  plaintiff  had  so 
provoL  by  the  greater  weight  of  tbe  credible 
testimony  in  ttte  case,  the  verdict  most  be 
for  detoidant. 

This  instruction  was  also  i^ven  at  the  In- 
stanoe  of  defendant:  "If  the  lory  believe 
from  tbe  testimony  In  the  case  that  the  mare 
in  qiMetion  was  sound  at  the  ttane  plaintiff 
got  ha  from  defendant,  then  yon  are  in- 
structed tbat  tbe  plaintiff  cannot  recover; 
and  this  Is  true  no  matter  if  the  mare  there- 
after became  t  nnsonndt  and  no  matter  liow 
soon  thereafter  she  became  nnsoond." 

Another  instmetlon  ssked  and  given  at  the 
Instance  of  defendant  was  as  to  tbe  credibil- 
lt7  of  tbe  witnesses. 

Citing  authorities  la  snppwt  of  the  asslgn- 
moit  of  emw  to  that  part  of  tbe  Instmetlon 
given  at  the  Instance  of  plaintiff  and  which 
we  have  Italicized,  counsel  for  appellant  par- 
ticularly rely  on  Bsrr  v.  City  of  Kansas,  105 
Ha  660,  loa  dt  667,  16  S.  W.  483,  and 
Well  V.  Schwartz,  21  Mo.  App.  372.  In  Barr 
V.  City  of  Kansas,  supra,  tbe  Supreme  Court 
does  condemn  an  Instruction  which  is  some- 
what like  the  one  before  ns.  Bat  whea  this 
whole  instruction  Is  taken  In  connection  with 
others  glvoi,  particularly  that  given  at  the 
Instance  of  def«idant.  we  do  not  think  that 
this  clause  vitiates  it  It  is  claimed  that  the 
titasae  la  an  nndue  comment  on  the  evidence. 
Evidently  the  reliance  of  the  defendant  was 
on  the  fact,  and  there  was  some  evidence 
tending  to  i»rove  it,  that  some  days  after  de- 
fendant admitted  that  he  had  dleoovoed  tlie 


defects  in  the  mare  and  bad  told  plaintlfl  of 
tbem,  tbat  plaintiff  bad  titber  pltered  to  sell 
tbe  mare,  representing  her  to  be  sound,  or 
that  he  had  told  def«idant  to  sell  bar  as 
sound  and  that  he  woold  "stand  good"  for  it 
or  "stand  back  of  him."  ^e  think,  under 
the  drcumstancee  of  tbe  case,  that  the  Jury 
were  entitled  to  be  guided  by  the  court  as 
to  tbe  effect  in  law  of  such  declarations,  if 
made,  and  that  it  was  no  more  than  fair 
to  Instruct  the  Jury,  as  a  matter  of  law,  that 
even  if  sach  declarations  bad  been  made  by 
plaintiff  to  defendant,  they  were  not  binding 
on  plaintiff.  If  tbe  real  fact  as  to  tbe  condi- 
tion of  tbe  more  was  that  she  was  not 
sound  at  the  time  of  making  the  trade  In 
question,  that  being  the  crucial  point  for  de- 
termination. It  is  dUflcult  to  understand 
bow,  without  some  direction  from  the  court 
as  to  that  phase  of  the  case,  the  Jury  could 
Intelligently  determine  the  merits  of  tbe 
case.  We  do  not  tbhik  that  this  falls  within 
the  condesnnatlon  of  decisions  which  forbid 
the  singling  out  of  special  facts  and  of  com- 
menting on  them,  to  the  exclusion  of  other 
facts  In  tbe  case.  We  th^^ore  decline  to 
hold  that  the  presence  of  this  <daose  In  this 
instruction.  In  view  of  tbe  other  Instructions 
given  at  the  Instance  of  both  parties  and  In 
the  light  of  the  evidence  In  the  case,  eon^ 
stitntes  reversible  error.  "It  Is  proper 
enough,"  says  Judge  Pbilllpi,  in  Nleholstm  v. 
Golden,  27  Ma  App.  132,  loc.  dt  154,  "under 
certain  drcumstanoes,  to  have  the  Jury  told 
as  to  the  l^al  ^ect  of  me  fact  upon  an- 
other.'* We  think,  undcar  the  thcts  here  in 
evidence,  that  this  clause  was  properly  em- 
bodied In  this  instruction.  It  bears  no  re- 
semblance to  Instructions  condemned  in  Oage 
V.  Meara,  107  Ho.  App.  140;  80  fl.  W.  712. 
and  other  like  cases. 

[M]  Nor  win  we  Interf^  vKh  tAe  acticm 
of  Ute  learned  trial  Judge  In  overmlliv  the 
motion  for  a  new  trial.  The  alleged  discov- 
ery of  new  evidence,  which  is  set  out  In  the 
second  sun>lemental  motion,  cannot  be  con- 
sidered, for  that  motion  was  filed  five  days 
after  the  rendition  of  the  Judgment  The 
orlglnBl  motion  for  new  trial  and  the  sup- 
plonental  motion  for  tbat  were  filed  within 
the  four  days  allowed  by  law  and  were  prop- 
erly consldned,  but  the  determination  of 
these  matters  Is  so  much  within  the  discre- 
tion of  the  dreult  Judge  who  tried  the  case, 
that  the  ftict  that  he  had  before  blm  the 
regular  pand  from  which  the  parties  had 
selected  the  trial  Jury,  as  well  as  that  Jury, 
incline  us  not  to  disturb  the  conclusion  of 
that  Judge  In  refusing  to  set  aside  tbe  ver- 
dict for  tbe  ressons  set  out  in  ex  parte  affi- 
davits, or  for  any  other  assigned  causes. 
One  of  tbe  grounds  strongly  insisted  on  In 
support  of  this  motion  for  a  acnv  trial  is  that 
plaintiff  was  himself  a  member  of  the  regu- 
lar panel  of  the  Jury  at  that  term  and  that 
It  was  a  natural  Inference  tbat  his  relations 
with  the  Jurors  were  so  close  as  to  prejudice 
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and  bias  than  In  bis  favor.  It  la  to  be  as- 
sumed that  the  learned  counsel  for  appellant 
were  aware  of  that  fact  when  the  members 
of  that  panel  were  called  Into  the  jury  box 
and  a  Jury  was  to  be  selected.  It  was  within 
the  power  of  counsel,  U  they  thought  that 
plaintiff,  for  that  reason,  would  have  an  an< 
due  Influence  on  the  panel,  to  have  challenged 
the  array  on  that  ground.  Nothing  of  that 
kind  was  don&  It  Is  too  late,  after  taking 
the  chance  of  a  favorable  verdict,  to  now 
raise  the  point  Counsel  urge  that  In  testify- 
ing, plaintiff  turned  to  the  jur7  and  addressed 
them  as  "You  boys,"  and  In  other  familiar 
terms.  That  Is  not  conduct  to  be  commended 
on  the  part  of  any  witness  but  hardly  of 
such  a  cliaracter  as  to  demand  overturning 
a  verdict  The  control  of  the  witness  on  the 
stand  was  within  the  power  of  the  trial 
judge,  and  we  assume  that  he  paid  due  at- 
tention to  the  preserratloii  of  proper  decor* 
am  In  his  court 

As  to  the  ground  of  newly  discovered  evl- 
dence,  we  do  not  suppose  that  a  horse  or 
mule  trade  was  ever  tried  in  any  of  the 
courts  of  the  land  in  which,  after  verdict  ei- 
ther way,  a  multitude  of  witnesses  could  not 
be  found  who  would  come  forward  and  by 
affidavit  depose  that  they  knew  all  about  the 
case  and  that  the  verdict  was  wrong. 

To  repeat,  we  see  no  reason  to  Interfere 
with  the  action  of  the  trial  court  in  this 
matter.  The  judgment  Is  afBrmed. 

NOBTONI  and  AIXEN,  JJ.,  concur. 


DINGS  T.  PULLMAN  GO. 
(St  Zx)nis  Court  of  Appeals.   MUiouri.  March 
1,  1913.) 

1.  Cabbiebs  (I  413*) — SLEEPiira  Cab  Coupa- 

NIES— IiIABILITT  rOB  PaSSENGBBS'  BfTBCTS. 
A  sleeping  car  company  does  not  accept 
the  effects  of  its  passengera  aa  a  bailee,  nor 
does  it  undertake  to  malDtaiD  a  place  where 
aocommodation  is  fumiahed  for  the  safety  of 
its  patrons'  property  Ube  an  innkeeper,  and 
hence  does  not  assume  the  exceptions  habili- 
ty  of  an  insurer  which  the  law  imposes  upon 
common  carriers  of  goods  or  innkeepers  be- 
cause of  Uieir  public  caUiug;  its  duty  being 
merely  to  use  doe  care  to  protect  their  passen- 
gers' ^eets. 

[Bd.  Notcw— For  other  eases,  see  Carriers, 
Cent  Dig.  H  158a-lBS8;  Dec.  Dig.  |  418.*] 

2.  Cabbiebs  {%  417*}^lbepino  Cab  Cou- 
PAHJE8— L1AB11.1TT— Lobs  of  LuooAaB. 

Here  loss  of  luggage  takes  by  a  passenger 
Into  a  sleeping  ear  does  not  make  out  even  a 

Srima  fade  case  of  liability  against  the  sleep- 
ig  car  company. 

[Ed.  Note. — For  other  cases,  see  Carrierb, 
Cent  Dig.  H  1590-1600;  Dec.  Dig.  f  417.*] 

8.  Cabbiebs  (fi  413*)~~SLBBPina  Cab  Comfa- 

niES— Duty  to  Fassenqbbs. 

A  sleeping  car  company  mutt  use  reason- 
able care  to  maintain  a  vigilant  watch  by  com- 
petent persons  for  the  safety  of  passengers* 
effects  left  in  a  car. 

[Rd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  lS8S-lfi88;  De&  Dig.  I-41S.*] 


4.  Cabbiebs  ({  418*)— SLmnno  Oab  Cohta- 

HIES— DUTT  TO  PABSBItOKBS. 

On  a  train  stopping  atta  meal  station,  the 
sleeping  car  company  discharged  its  daty  to 
protect  the  effects  St  passengers  left  in  the 
car  by  ■  locldng  the  rear  door  of  the  car,  by 
keeping  the  mndows  dosed,  and  by  the  con- 
ductor standing  guard  at  the  forward  door. 

[Ed.  Note. — For  other  cases,  see  Carriera^ 
Cent.  Dig.  H  1683-15SS;  Dec  Dig.  |  413.*] 

6.  APPEAI.  AKD  BbBOB   (i    1011*)— BBTIBW— 

Fl  NDINGft— COnCLUSI  VENESB. 

Where  the  evidence  on  an  issue  of  ne_|^- 
gence  ia  such  that  different  minds  might  disa- 
gree, the  finding  of  the  trial  court  wul  not  be 
diaturbed  on  appeal. 

[Ed.  Note^For  othw  eases,  see  Appeal  mmI 
^ror^^Cent  Dig.  H  8968-8880;  Dee;  Dig.  | 

Appeal  from  St  Louis  Clreait  Ooart;  Wil- 
liam M.  Kinsey,  Judge. 

Action  by  W.  W.  Dings  against  the  Pull* 
man  Company.  Judgment  for  defttidant  and 
plaintiff  ai^ieals.  Affirmed. 

McPheeters  ft  Wood  and  Zacbrlti  &  Zach- 
rits,  all  of  St  Louis,  for  appellant  Leb- 
mann  ft  Lehmann,  ot  St  Loula,  fbr  respond- 
ent 


NORTONI,  J.  This  is  a  Buit  for  damag«s 

alleged  to  have  accrued  as  a  result  of  defend- 
ant's negligence.  The  finding  and  Judgment 
were  for  defendant  and  plaintlfl  prosecutes 
the  appeal. 

Plaintiff  was  a  pass^iger  on  defendant's 
sleeping  car  en  route  to  Callfbmla  and  lost 
bis  overcoat  aald  to  be  of  the  value  of  $7^ 
in  transit  By  this  suit  be  seeks  to  recover 
tbe  value  of  the  coat  and  avezs  that  Its  loss 
occurred  through  the  omission  of  defendant 
to  ezerdae  due  care  toward  iwotecUng  tbe 
coat  from  theft  But  one  witness  gave  testi- 
mony in  tbe  case,  and  that  was  the  plaintifl 
himself.  It  appears  that  tbe  train,  of  which 
the  sleeping  car  was  a  part  stopped  Ua  the 
evening  meal  at  about  6  o'clo^  p.  m.  at  New- 
ton, Kan.,  where  the  passengers  alighted 
and  went  into  the  dining  room  of  the  depot 
for  supper.  Plaintiff  left  his  overcoat  hang- 
ing in  his  berth  In  tbe  sleeping  car,  but  tC 
does  not  appear  that  be  directed  the  atten- 
tion of  either  the  Pullman  conductor  or  por- 
ter thereto.  While  eating  bis  supper  in  the 
depot  dining  room,  he  noticed  defwdant's 
porter  eating  at  another  table  therein.  Upon 
his  return  to  the  car  he  found  the  ovotwat 
bad  been  taken.  From  plaintiff's  evidence  it 
appears  that  the  Pullman  conductor  stood 
watch  at  the  forward  end  of  the  car  upon  the 
depot  platform  while  the  passengers  were 
eating  supper,  and  it  Is  to  be  Inferred  that 
the  rear  door  of  the  sleeper  was  locked. 
There  is  nothing  In  the  case  to  suggest  that 
any  of  the  car  windows  were  left  open,  or 
that  an  entrance  therein  could  be  had  ^cept 
through  tbe  forward  door  where  the  conduc- 
tor stood  watch.  As  the  date  of  tbe  loss  wa» 
December  25tb,  it  may  be  inferred  from  this 
that  tbe  windows  of  tbe  car  were  dosed,  as 
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Is  usual  In  tb«  winter  titne  Id  the  Kansas 
cUmate.  Upon '  discoTerlng  tbe  loss  of  Ills 
coat,  lOnlntifl  called  the  attention  of  the  por- 
ter tbereto,  who,  In  torn,  called  th«  conduc- 
tor ;  but  neither  of  tbem  wbb  able  to  locate 
It,  and  plalntUf  said  the  conductor  stated  tiie 
only  way  the  coat  could  bare  been  taken 
from  the  car  was  by  some  one  unlocking  and 
altering  the  rear  door,  as  he  bad  stood  guard 
in  front  In  this  connection.  It  Is  said,  the 
conductor  r^narked  that  It  might  be  some 
discharged  Pullman  employ^  probaUy  had 
keys  with  which  the  rear  door  could  hare 
been  unlocked  and  an  entry  made  therein. 

[1-3]  The  case  was  tried  before  tbe  court 
without  a  Jury,  and  no  instmctions  were  ask- 
ed or  given  on  either  side.  After  hearing  the 
evidence,  the  court  found  the  Issues  for  de- 
fendant and  entered  Judgment  accordingly. 
A  sleeping  car  company  does  not  accept  the 
effects  of  its  passengers  as  a  bailee,  nor  does 
it  undertake  to  maintain  a  place  where  ac- 
commodation Is  furnished  for  the  safety  of 
Its  patrons'  property  like  an  innkeeper,  and 
therefore  It  does  not  assume  the  exceptional 
liability  of  an  Insurer  which  the  law  Imposes 
upon  common  carriers  of  goods  or  innkeepers 
by  reason  of  engaging  in  such  public  callings. 
On  the  contrary,  the  liability  of  the  sleeping 
car  company  with  respect  to  the  effects  of  Its 
patrons  Is  analogous  to  that  of  a  railway 
carrying  passengers  in  regard  to  tbe  safety 
of  the  personal  belongings  and  baggage  which 
the  passenger  is  allowed  to  take  with  him  In- 
to the  steeling  car.  Therefore  the  duty 
which  the  law  devolves  upon  the  sleeping  car 
company  to  protect  the  passenger's  effects  Is 
that  of  due  care  under  the  clrcnmstances  of 
the  particular  case.  This  being  true,  mere 
proof  of  loss  of  lu^ge,  which  Is  taken  by  a 
passenger  into  the  sleeping  car  does  not 
make  out  either  an  absolute  or  prima  facie 
case  of  liability  against  the  company.  How- 
ever, it  is  the  duty  of  the  company  to  exer- 
cise reasonable  care  toward  a  vigilant  watch 
by  competent  persons  for  the  safety  of  the 
passenger's  belongings  wbUe  In  the  car,  and 
If  It  omits  to  exercise  such  care  thereabout, 
it  may  be  required  to  respond  for  the  breach 
of  Its  obligation  on  the  grounds  of  n^llgence. 
See  6  Cyc.  659 ;  Efron  v.  Wagner  Palace  Car 
Co.,  59  Mo.  App.  641 ;  Root  v.  New  York  Cent 
Sleeplng-Car  Co.,  28  Mo.  App.  199. 

[4]  It  is  argued  by  the  plaintiff  that  the 
facts  above  set  forth  afford  an  irresistible 
conclusion  of  negligence,  and  that,  as  they 
were  uncontradicted,  the  court  erred  In  giv- 
ing Judgment  for  the  defendant  The  ques- 
tion of  negligence  Is  always  a  relative  one 
and  is  to  be  determined  by  reference  to  the 
facts  and  circumstances  surrounding  the 
particular  matter  In  Judgment  Here  It  suffi- 
ciently appears  the  porter  was  absent  from 
the  car,  being  In  the  depot  at  supper;  but 
the  conductor  stood  watch  at  the  forward 
door  of  the  car,  and  the  rear  door  was  locked 
and  the  windows  closed.   There  Is  nothing 


in  the  case  to  suggest  that  all  fair-minded 

men  without  a  difference  of  opinion  would 
conclude  that  an  ordinarily  pmdMit  pmon 
In  the  exercise  of  reasonable  vigilance  ahonld 
have  done  more  to  the  end  of  protecting  prop- 
erty within  the  car.  The  matter  of  negli- 
gence with  respect  to  the  performance  of  a 
duty  may  not  be  declared  as  a  conclusion  of 
law  even  on  undisputed  facts,  where  reason- 
able men  may  draw  different  toferraces 
touching  the  same  therefrom.  Gratiot  t.  Mo. 
Pac.  R.  Co.,  116  Mo.  450,  466,  21  8.  W.  1094, 
16  L.  R.  A.  189. 

[I]  Though  It  devolved  upon  defendant  to 
use  reasonable  precaution  to  keep  a  strict 
watch  for  the  safety  of  tbe  property  of  pas- 
sengers in  the  car,  it  is  clear  that  fair-mind- 
ed men  may  Infer  from  the  facts  in  evidence 
here  that  it  [>erformed  the  full  measure  of 
this  obligation  in  the  circumstances  of  the 
case.  Obviously  It  is  a  reasonable  view  that 
even  high  care  and  circumspection  would  not 
require  more  than  the  keeping  of  the  rear 
door  locked,  tbe  windows  closed,  and  a 
watchman  at  the  forward  entrance  while  the 
train  stopped  In  front  of  a  depot  In  the  ordi- 
nary town  for  a  period  of  20  or  30  minutes 
consumed  In  taking  a  meal  at  6  o'clock  In  the 
evening.  However,  some  persons  might  take 
another  view  on  tbe  same  facts,  and  this 
alone  affords  a  valid  reason  for  sustaining 
the  Judgment  here.  If  different  minds  might 
di.<iagree  on  the  matter,  the  question  of  negli- 
gence was  one  of  fact  to  be  determined  by 
the  trial  court  and  may  not  be  reviewed  on 
appeal. 

The  Judgmmt  should  be  affirmed.  It  la  so 

ordered. 

REYNOLDS,  P.  3^  and  ALLEN,  J.,  concur. 


ABSTE  T.  ARSTE. 

(St  Louis  Court  of  Appeals.  MisaonrL  March 
1, 1913.) 

Appeai,  Ann  Ebbob  ({  1009*)  —  Sun  vob 
MAiRTEnANOi— Rbtibw  OF  BvinKncB. 
The  evidence  in  a  suit  by  a  wife  for  main- 
tenance will  be  reviewed  on  appeal  according 
to  the  rule  obtaining  in  equitable  actions,  and 
the  judgment  will  be  affirmed  or  reversed  as 
the  exigencies  of  the  case  may  require;  but, 
where  the  evidence  Is  highly  conmcting,  the 
appellate  court  usually  defers  to  the  finding  of 
tbe  trial  Judge. 

[Ed.  Note.— For  other  cases,  see  Appeal  snd 
Error..  Cent  Dig.  H  8970-8878;  Dee.  Dig.  1 
1009.*] 

Appeal  from  St  Louis  GlrcDlt  Court;  Dan- 
iel D.  Fisher,  Judge. 

Action  by  Gixdella  Arste  against  William 
Arste.  Judgmmt  for  j^ntU^  and  defend* 
ant  appeals.  Affirmed. 

Zachrltc  &  Zachrlts,  of  St  Louis,  for  ap- 
pellant SchnurmachOT  &  Rassleur,  of  St 
Louis,  for  respondent 


•fteetharesMSBMHiMtopio  and  SMtlon  NUH  BBS  Is  Dm.  Die.  A  Am.  Dig.  K^-No.  SotIm  *  Rw'r  lodMW 


Digitized  by 


Google 


i48 


154  SOUTHWEflTEEN  RBPOBTBB 


(Ha 


NORTONI,  X  This  Is  a  stiit  on  the  pert 
of  plaintiff  wife  against  her  bnsband  for 
nialnteiiaDc&  The  court  foiind  the  tsstie  for 
plalntifF  and  gave  Judgment  awarding  her 
$35  a  month,  for  maintenance  and  $100  suit 
money.  From  this  Judgment  defendant  pros- 
ecutes the  appeaL 

The  parties  were  married  Id  1893  and 
continued  to  lire  together  until  February, 
1909,  when  defendant  husband  abandoned 
plalutlfr.  It  appears  that  defendant  owns 
some  $10,000  or  $12,000  worth  .of  iM-operty 
and  follows  the  calling  of  a  publisher  In  SL 
Louis.  For  a  period  of  several  years  before 
defendant  abandoned  his  wife,  she  and  be 
together  maintained  a  rooming  house  In  the 
dty  of  8t  Louis  and  kept  some  six  or  dght 
roomers  all  the  time.  One  Hawkins,  a  po- 
lice officer,  roomed  at  their  place  for  several 
years,  and  It  seems  defendant  became  ob- 
sessed of  the  idea  that  bis  wife  and  Hawk- 
ins were  unduly  friendly.  The  case  concedes 
that  defendant  abandoned  Ua  wife^  but  he 
seeks  to  Justify  the  act  by  showing  that  be 
had  good  cause  to  do  ao  and  introduced  con- 
siderable testimony  tending  to  prove  imseem- 
ly  conduct  between  her  and  Hawkins.  To 
contradict  this,  plaintiff  introduced  several 
witnesses  who  bad  roomed  and  lived  In  their 
house,  and  all  of  whom  gave  testimony  tend- 
ing to  prove  that,  while  she  treated  Hawkins 
nicely,  she  treated  all  oth^r  roomers  and 
boarders  the  same.  Two  of  these  witnesses 
were  defendant's  cousins  and  another  a  rel- 
ative by  marriage,  and  none  of  them  appear- 
ed to  be  unfriendly  to  him.  Plaintiff  and 
Hawkins  also  pointedly  contradict  every 
charge  made  by  defendant  against  her. 

While  a  suit  for  maintenance  proceeds  un- 
der the  statute,  the  courts  treat  with  the 
evidence  In  such  cases  In  accordance  with 
the  rule  which  obtains  In  equitable  ac- 
tions; that  is  to  say,  the  appellate  court 
reads  and  reviews  the  evidence,  as  in  suits 
in  equity,  and  ^ther  affirms  or  reverses  the 
Judgment  thereon  as  tiie  exigencies  of  the 
case  may  require.  However,  where  the  evi- 
deoce  is  highly  conflicting,  the  appellate 
court  usually  defers  to  the  finding  of  the 
trial  Judge  because  of  the  superior  advantage 
he  enjoys  in  having  an  opportunity  to  see 
the  witnesses  before  him  face  to  face  and 
Onm  more  accurately  determine  the  matter 
of  their  credibility  and  the  weight  of  the 
evidenee  pro  and  am  on  the  Issue.  See  Wy- 
rick  T.  WyriA,  1«2  Ho.  App.  723,  145*8.  W. 
144.  Though  the  record  contains  ample  evi- 
dence tending  to  show  plaintiff  vrife  ms 
unworthy  In  Hie  instant  case  and  that  the 
husband  abandoned  her  witb  good  cause,  It 
la  replete,  too,'  with  evidence  given  by  ap- 
parently good  people,  who  were  obviously  fa- 
miliar with  all  of  tbe  fiuts,  tending  to  show 
she  is  a  good  woman  and  that  defttidant 
abandoned  her  without  cause  whatever.  It 


is  unnecessary  and  could  serve  no  good  pur- 
pose to  set  forth  this  evidmce  In  detalL 
Suffice  to  say  we  have  read  it  all  and  find 
many  damaging  statements  therein  on  either 
side.  But  the  different  stories  were  detailed 
in  full  in  the  presence  and  hearing  of  a  most 
careful,  conservative,  and  Jost  Judge  who  pre- 
sided at  the  trial,  and,  according  to  his  view, 
the  attack  made  upon  the  plaintiff  is  an  un- 
just one,  and  the  defendant  Is  at  fault  in 
abandoning  her  without  good  cause.  We  are 
not  inclined  to  disturb  this  finding  and  Judg- 
ment In  view  of  the  great  conflict  appear- 
ing in  the  testimony,  and  espedally  Is  tills 
true  when  we  remember  that  the  trial  court 
had  the  witnesses  before  It  and  was  thus 
afforded  an  opportunity  to  look  them  in  the 
eye  and  to  Judge  by  their  demeanor  and  con- 
duct on  the  stand  as  to  who  did  and  who 
did  not  speak  the  truth.  We  may  add  that 
much  of  the  testimony  introduced  on  the 
part  of  defendant  Is  so  nnreasonable  in  ita 
character  that  it  Is  not  calculated  to  inspire 
confldffliee  In  a  court  of  Justice. 

Tbe  Judgment  should  be  affirmed.  It  is 
so  ordered. 

BETMOLDS,  P.  3^  and  ALLEN,  3^  con- 
cur. 


BOEHM  T.  AMERICAN  PATRIOTS. 

(St  IjouIs  Court  of  Appeals.  Missouri.  Ifaxc^ 
1,  181S.    RebeariDfT  Denied 
March  15, 1913.> 

1,  RBUAsai  (I  24*)— Bbscission— Tbmdbb  or 
AuouRT  RixxiVKD— NKCEssrrr. 

Cue  who  accepted  a  check  for  a  release  of 
a  claim  must  tender  back  sncli  check  prior  to 
the  institution  of  an  action  on  the  dnim  on 
the  ground  that  the  release  wsa  obtained  by 
fraud. 

[Ed.  Note.— For  other  cases,  see  Release, 
Cent.  Dig.  ||  41-46;  Dec.  Dlg.1  24.*] 

2.  Release  (S  24*)  — Rescissioit— Restoea- 
TiON  or  CoNBinGBATioif — Necebsitt, 

The  mere  fact  that  a  defendant  pleaded  a 
release  of  a  claim  does  not  show  that  a  tender 
of  a  check  reerived  for  such  release,  which 
plaintiff  alleged  was  fraudulently  obtained,  pri- 
or to  the  institutiim  of  the  suit,  would  nave 
been  uaavallitig. 

[Ed.  Note.— For  other  rases,  see  Release, 
Cent  Dig.  ||  41-46;  Dec.  Dig.  |  24.*] 

Appeal  from  Louisiana  Court  of  ComiMm 
Pleas ;  Wm.  T.  Ragland.  Judge. 

Action  by  Emma  Boehm  against  the  Amer- 
ican Patrlote.  Judgment  for  dtfendant,  and 
plaintiff  appeals.  Affirmed. 

D.  A.  Ball,  of  Louisiana,  Mo.,  fOr  appellant 
John  W.  Matson,  of  Loolslana,  Mo.,  for  re- 
spondent 

REYNOLDS,  P.  J.  In  this  action  idalntiff 
sought  to  recover  on  a  certificate  issued  to 
her  husband,  a  member  of  an  association  rav 
ganlzed  under  the  laws  relating  to  benevo- 
lent aasodations,  the  association  ot  which 
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tbe  husband  was  a  member  bavins  after- 
wards transferred  all  Its  members  to  another 
assoclatlou  of  like  character,  the  latter  as- 
snmlng  all  the  obligations  of  the  former. 
The  loss  under  the  certlflcate  in  case  of 
death  was  payable  to  plaintiff.  Averring 
these  facts  and  that  all  tbe  dues  and  assess- 
ments levied  under  the  constitution  and  by*- 
laws  of  the  association  had  been  paid  her 
husband,  she  demands  Judgment  for  tbe 
amount  of  the  certificate,  $1000. 

In  and  by  the  answer,  after  admitting  tbe 
Incorporation  of  tbe  two  concerns  and  that 
defendant  had  assumed  the  obligations  of 
the  association  which  bad  originally  Issued 
the  certificate,  the  defendant  pleads  a  re- 
lease In  which,  In  consideration  of  |100 
paid  xdalnUfl  In  compromise  of  all  claims  of 
plalntifl,  it  Is  avwred  that  she  had  released 
and  dlsdia^ed  defendant  from  all  llaMllty 
under  the  policy,  d^endant  denrlng  any  li- 
ability  on  the  contract 

By  way  of  r^ly  i^lntlff  sets  up  that  the 
Tdeaae  had  been  obtained  through  fraud  and 
avets  that  lAalntlfl  had  not  collected  the  $100 
spedfled  in  the  release  nor  had  the  >um  of 
$100  ever  hem  paid  ha  but  that  a  dieck 
was  given  to  her  "wbidi  she  now  tenders 
bacfe  to  the  d^endants  In  this  case  and  flies 
It  with  h&e  T^Hjt*  aetdng  out  the  chedc, 
which  Is  in  the  ordinary  form  and  for  $100, 
and  purports  to  be  "for  full  payment  of 
death  claim"  on  the  certificate. 

On  these  pleadings  the  defendant  moved 
for  Jodgmrat.  That  motion  was  sustained 
and  plaintiff  has  appealed. 

[1]  By  her  own  receipt  plaintiff  acknowl- 
edged haying  received  the  check  as  money. 
As  she  rietalned  tbe  check  ontU  after  the 
institution  of  the  action  by  her,  she  cannot 
now  claiiQ  that  she  did  not  receive  money  or 
money's  worth.  There  is  no  pretense  that 
the  check  would  not  have  been  paid  if  pre- 
sented: no  pretense  that  she  demanded  cash, 
money.  Such  as  it  was,  she  received  and 
retained  It.  That  a  fraud  was  perpetrated 
on  her  Is  not  that  a  check  and  not  money  was 
given  her,  but  that  she  executed  a  release 
for  $100,  Induced  to  do  so  by  fraud.  She 
took  the  check  as  money  at  tbe  time  and  in 
order  to  avail  herself  of  the  alleged  fraud 
in  obtaining  tbe  release  from  her  she  should 
have  tendered  back  what  she  received,  wheth- 
er that  was  money  or  a  check,  prior  to  tbe 
Institution  of  her  action.  That  was  decid- 
ed by  our  court  In  CtarroU  v.  United  Rail- 
ways Ca,  157  Mo.  App.  247,  loc.  clt  289,  2»3, 
inclnalve,  187  S.  W.  303.  See,  also,  Kingman- 
Moore  Implement  Oo.  v.  EULb,  125  Mo.  Ak». 
692,  loc.  dt  606  et  seq.,  and  cases  dted  page 
696,  108  S.  W.  127. 

[2]  Counsel  for  appellant  dalm  that  the 
necessity  for  a  tender  of  whatever  was  re- 
ceived prior  to  the  Institution  of  the  action 
was  avoided  in  the  case  at  bar  because  the 
-very  fact  that  defendant  pleaded  the  rdeaae 


shows  that  a  tender  would  have  been  unnec- 
essary. We  considered  that  proposition  In 
Carroll  v.  United  Railways  Co.,  supra,  167 
Mo.  App.  loc.  cit  205.  137  8.  W.  303,  and 
there  hdd  that  that  result  did  not  follow; 
that  because  defendant  pleaded  tbe  roloaao, 
it  did  not  follow  that  bad  tender  been  made 
before  action  brought,  it  would  bave  been 
refused.  This  Is  not  such  a  case  as  was 
presoited  in  Goodson  v.  National  Masonic 
Accident  AssodatioD,  91  Mo.  App.  339.  We 
see  no  reason  to  change  this  view.  It  is  Just 
as  necessary  to  allege  facts  which  go  to 
avoid  the  necessity  of  a  tender  as  It  Is  to 
prove  them.  Merely  pleading  the  release  in 
bar  of  the  action  does  not  do  that  On  the 
authority  -  of  the  O&rroli  and  Ellis  Cases, 
supra,  we  hold  that  the  action  of  the  trial 
court  In  sustaining  the  motion  for  judgment 
on  the  pleadings  was  correct  That  Judgment 
is  affirmed. 

NOBTOXn  and  ALLKN,  JJ^  conenr. 


BERGMANN  v.  TOOT'S  ADM*R. 
(St.  Louis  Conrt  of  Appeals.  BUssourL 
March  1,  191S.) 

1.  JusncKs  or  the  Pkack  (1 174*)— CxBTm* 

CATION  OF  Cause  to  CutouiT  Coubt— 

AUENDIOBHT  07  PeTITIOIT. 

A  case  having  gone  from  a  Justice  court 
to  tbe  circuit  court  on  certificatioD,  and  not  by 
appeal,  the  petition  may  be  there  amended. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig-  H  66&-603;  Dec  EHg.  | 
174.  •] 

2.  Tbbsfabs  (f  10*)— Bbeaeino  aud  Bnteb- 

IKO. 

One  going  on  land,  without  right  to  take 
logs,  is  liable  for  trespass  to  the  land,  though, 
logs  being  personalty,  trespass  will  not  lie  for 
their  removal,  where  no  trespass  on  the  prop- 
erty of  another  Is  committed. 

[Ed.  Note.— For  other  cases,  see  Trespass, 
Cent.  Dig.  SS  8,  12;  Dec  Dig.  |  10.*] 

3.  Tbkspass  (S  67*)— BaxAKiiTCh- Bvioence. 

Circumstantial  evidence,  in  an  action  for 
trespass,  held  sufficient  to  go  to  the  Jar?  on 
the  question  of  defendant  having  broken  down 
the  fence  of  a  pasture  from  whtefa  he  removed 
logs. 

[Ed.  Note.— For  other  eases,  see  Trespass, 

Cent.  Dig.  |  IBO;  Dec.  Dig.  |  67.*] 

4.  Tbespabs  (I  12*)  —  Entbbing  Without 
Consent  and  Aoainst  Will. 

Though  defendant  did  not  break  down  the 
fence,  his  act  of  entering  on  premises  in  plaln- 
tUTs  possession,  without  bis  consent  and  against 
his  will,  was  a  trespass,  so  that  it  cannot  be 
said  tbe  action,  instead  of  being  for  trespass, 
should  be  for  converi^u  of  the  logs  be  took 
awa;. 

[Ed.  Note.— For  other  cases,  see  Trespass, 

Gent  Dig.  {  10;  Dec  Dig.  |  12.*] 

6.  Tbespabs  (1  27*)  — Dbritses— Titlb  ob 

POSSESSOBT  BIGHT  OF  DETENDANT. 

Defendant,  in  trespass,  may  dispute  tbe 
possessory  right  on  which  plaintiff  relies  to 
maintain  the  action  Iv  showbig  the  tftie  and 
possessory  right  iM  in  massif. 

pEd.  NotSk— For  other  case%.  see  Trespass, 
Cent  Dig.  H  58.  60-63;  DecDig.  |  27.*3 
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Appeal  from  Circuit  Court,  Watreo  Coon- 
ty  ;  Jas.  D.  Bamett,  Judge. 

Action  by  William  Bergmann  against 
Henry  Yogt's  Administrator.  Judgmoit  for 
plaintiff.  Dtfendant  appeals.  Bewsed  and 
remanded. 

T.  W.  Hukrlede  and  J.  W.  Delventbal,  botb 
of  Warrenton,  and  E.  Rosenberger  ft  Son,  of 
Montgomery,  for  appellant.  Bmll  Boetirlg, 
of  Warreaton,  for  respondent 

REYNOLDS,  P.  J.  This  action  was  com- 
menced before  a  justice  of  the  peace,  the 
statement  counting  on  trespass  in  breaking 
and  entering  the  premises  of  plaintiff  by  de- 
fendant and  remoTlng  therefrom  certain  logs 
and  firewood.  On  application  of  defendant 
the  cause  was  transferred  from  the  Justice  of 
the  peace  to  the  circuit  court,  on  the  ground 
that  title  to  real  estate  was  Involved.  At  the 
trial  before  that  court  and  a  Jury,  there  was 
a  verdict  and  Judgment  for  plaintiff  for  ten 
dollars,  from  which  latter  defendant,  tnt^- 
poslng  his  motion  for  a  new  trial  as  well  as 
one  In  arrest  of  Judgment  and  saving  excep- 
tion to  the  overruling  of  these  motions,  duly 
perfected  his  appeal  to  this  court  Pending 
the  submission  of  the  case  here,  appellant 
died  and  his  death  being  suggested,  the  cause 
was  revived  in  the  name  of  his  administra- 
tor, the  latter  duly  entering  his  appearance. 

[1]  Counsel  for  appellant  make  nine  as- 
signments of  error;  one  of  them  that  error 
was  committed  In  allowing  the  amendment 
of  the  petition,  as  it  Is  called  and  In  falling 
to  strike  oat  the  amended  petition.  We  see 
no  error  In  this,  the  cause  going  to  tlie  cir- 
cuit court  on  certification  and  not 'by  appeal, 
and  while  this  Is  assigned  for  error,  no  argu- 
ment is  here  advanced  nor  antborltj  cited  in 
support  of  It 

[2]  As  their  first  point  counsel  for  appel- 
lant argue  that  after  timber  is  severed  from 
the  soil,  It  Is  no  longer  real  estate  but  per- 
sonal property  and  that  an  action  for  tres- 
pass will  not  He  for  its  removal.  That  prop- 
osition is  correct  provided  no  trespass  upon 
the  property  of  another  was  committed  in 
taking  it.  But  the  averment  here  Is  that  the 
close  of  plaintiff,  the  roil  estate,  was  in  his 
actual  possession  and,  as  the  testimony 
shows.  In  his  possession  for  over  ten  years 
and  all  under  fence,  and  Qiat  defendant 
broke  and  entered  the  cloae  to  take  the  logs. 
That  was  a  trespass. 

[3,  4]  It  is  further  argued  that  the  court 
erred  in  submitting  to  the  Jury  as  a  fact 
to  be  found,  whether  defendant  had  broten 
down  the  f«ice,  counsel  ctalmli^  that  there 
was  no  evidence  that  defendant  had  done 
this.  It  is  true  that  there  was  no  direct 
testimony  to  the  effect  that  defendant  broke 
down  or  directed  the  breaking  down  of  the 
fence  Inclosing  the  land  upon  which  the  logs 
were  found,  but  a  witness  testified  that  he 
had  aeen  a  team  b^onging  to  dtfendant  and 
in  charge  of  his  sons  go  through  a  gap  in  the 


fence  and  remove  certain  logs  tliat  were  ly- 
ing there  and  within  the  boundary  of  plain- 
tiff's pasture,  and  that  defendant  was  there 
at  the  time.  One  of  the  sons  also  teatifled  that 
In  what  they  did  there,  they  were  acting  nndtf 
the  direction  of  the  father.  It  is  also  in  evi- 
dence that  the  father  was  there  at  the  time. 
That  was  snfllclent  to  warrant  the  court  in 
submitting  to  the  Jury  the  question  ot  wheth- 
er defendant  had  broken  the  fence,  the  tes- 
timony, as  we  understand  it  being  that  up 
to  that  time  the  pasture  ^m  which  these 
logs  were  taken  had  been  under  fence  and 
that  it  had  been  entered  through  this  gap. 
At  all  events  whether  or  not  defendant  broke 
down  the  fence  himself  or  caused  it  to  be 
done^  the  act  of  entering  upon  premises  In 
possession  of  plaintiff,  without  his  consent 
and  against  his  will,  was  in  itself  an  act  of 
trespass,  and  it  cannot  be  said  that  this 
action  ^ould  be  one  for  conversion  merely. 

[S]  As  thdr  second  point  counsel  for  appel- 
lant admit  that  possession  of  land  Is  snlB- 
dent  to  maintain  an  action  for  trespass  but 
claim  that  defendant  may  dispute  plaintiff's 
possessory  right  by  showing  that  the  title 
and  possessory  right  are  vested  in  himself. 
In  support  of  this  position  counsel  cite, 
among  other  cases,  Barbarlck  v.  Anderson,  4.5 
Mo.  App.  270,  and  Levy  v.  McClIntock,  141 
Mo.  App.  593,  125  S.  W.  540.  We  think  this 
is  the  law  and  that  the  learned  trial  Judge 
committed  error  In  refusing  to  allow  def^d- 
ant  to  Introduce  his  evidence  which  he  offer- 
ed as  to  title  and  right  to  possession  of  the 
premises  from  which  the  timber  or  a  part  of 
it  at  least  Is  alleged  to  have  been  cut  and  re- 
moved and  on  which  defendant  offered  to 
prove,  as  we  understand  the  testimony  and 
the  offers,  that  the  logs  taken  were  situated 
at  the  time  of  the  taking. 

For  this  error  we  are  obliged  to  reverse 
the  Judgment  In  the  case.  We  see  no  other 
error  In  the  case  than  the  exclusion  of  this 
line  of  testimony.  The  Judgment  of  the  cir- 
cuit court  is  reversed  and  the  cause  remanded. 

NOBTONI  and  ALLEN,  JJ.,  concur. 


LABIBERT  et  ux.  t.  HODOBQN. 
(St  Louis  Court  of  Appeals.  lOsaoiirL 
March  1,  1918.) 

1.  Attbal  awd  Ebsob  (I  1008*)— Eivraw— 
Questions  of  Fact. 

Whether  a  verdict  Is  against  tile  weight  of 
the  evidence  is  to  be  determined  tiie  trial 
court,  and  not  by  the  appellate  court 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error.  Cent  Dig.  ||  89S8-3M8;  Dec  Dig.  | 
1003.*] 

2.  Husband  aitd  Wm  (|  208*)— Aonom— 

JOINDEB. 

Where  services  in  nnrsing,  earing  for,  and 
boardinR  a  person  were  Jointly  rendered  by  a 
husband  and  wife,  they  could  join  as  plalntifb 
In  an  action  for  compensation  therefor. 

[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife.  Cent  Dig.  i|  760-7W;  Dec  Dig.  i 
208.*] 
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3.  EXKODTOB8  AND  ADHUriflmATOU  (|  269*) 
— DXSPCTBII  CXJJUB— ETIDBNCK. 

In  an  action  by  a  hatband  and  wife  for 
•wrleei  in  nuning,  caring  for,  and  boardinK 
Uielr  grandmother,  a  letter  written  by  the  wife 
stating,  "If  I  ever  aaid  anything  about  coming 
into  posaessioQ  of  mach  or  little  when  Grand- 
ma WHB  laid  to  reet,  I  can't  recollect  when  it 
was,  for  I  never  even  thought  of  coming  into 
possesaion  of  one  thing  at  that  time,  for  by 
the  time  that  abe  haa  it  equally  divided  with 
eight  or  nine  children,  I  don't  believe  any  one 
would  be  rich,"  did  not,  as  matter  of  law,  ea- 
top  her  from  making  a  claim  against  the  es- 
tate for  services  reiuered  by  herself  and  bus- 
band. 

UBd.  Note.— For  other  caaes,  see  Bxeentors 
and  Administrators,  Cent.  Dig.  H  80(MB6, 860- 
86S.  910-919 ;  Dec.  Dig.  S  WsQ.^} 

4.  TBIAL  ({  296*)— iNSTRUCTIOITg. 

In  an  action  for  services  for  nuraing,  car- 
ing for,  and  boarding  plaintifb'  grandmother, 
with  whom  and  upoa  whose  farm  plaintiffs  liv- 
ed, plaintiffs  credited  the  grandmother  with 
rent  of  the  farm.  The  court  charged  that,  if 
there  was  a  mutual  understanding  that  plainuffe 
were  to  be  paid,  the  damagea  muit  be  assessed 
at  sach  sum  as  the  services  were  reasonably 
worth,  less  a  specified  sum  due  the  estate  for 
rent,  and  also  charged  that  plaintiffs  and  their 
grandmother  were  members  of  the  same  family, 
that  the  law  presumed  the  services  were  gra- 
tnitoaa,  that  tiie  burden  of  rebutting  such  pre- 
sumption rested  on  plaintiffs,  and  that,  before 
a  verdict  could  be  found  for  plaintiffs,  the  Jury 
must  believe  that,  when  the  services  were  ren- 
dered, there  was  an  expectation  to  receive  pay 
therefor,  and  1^  the  grandmother  to  pay  there- 
for. Defendant  contended  that  the  item  of 
rental  was  credited  for  its  effect  on  the  jury, 
and  not  in  good  faith,  and  that  the  first  in- 
struction recognized  the  relationship  as  that  of 
landlord  and  tenant,  thus  defeating  the  pre- 
sumption that  the  services  were  gratuitous 
ariautg  from  the  family  relation.  Held  that,  In 
view  of  the  instruction  nven  as  to  such  pre- 
sumptioQ,  defendant  could  not  have  been  prej- 
udiced by  tbm  firat  instruction. 

[Ed.  Noter-For  other  cases,  aae  OMal.  Gent. 
pU.  H  705-718,  716,  nSrnS;  DecTDif.  | 

Appeal  from  Hannibal  Court  of  OommoB 
Pleas;  Wm.  T.  Ragland,  Judge. 

Action  by  Charles  Lambert  and  wife 
against  Frank  T.  Hodgdon,  administrator  of 
BCary  Lambert,  deceased.  Judgment.  A>r 
plalntlffli,  and  defmdant  aK>eals.  Affirmed. 

Hays  ft  Heather,  of  Hannibal,  for  appel- 
lant. BdL  L.  Farres  and  Obarles  Bl  Bendlen, 
both  of  Hannibal,  for  respondents. 

BDZNOIJ>B,  P.  J.  KaintUb.  bosband  and 
wife,  filed  their  demand  In  the  Probate  Court 
<tf  Marlon  ocnmfey,  the  denand  dnly  verified, 
the  account  accompanying  the  demand  em- 
bracing Items  tor  nnialng  and  care  and  board 
of  one  Mrs.  Mary  Lambert,  deceased,  also 
for  'woilE  done  about  the  farm,  Indadlng  al- 
so an  assigned  account  of  one  Joseph  Lam- 
bat,  the  total  amount  being  94178.11.  Credit 
of  $1000  for  rent  for  fourtem  and  a  half 
years  Is  gtren. 

At  a  trial  before  the  court  and  a  Jury  in 
the  Probate  Court,  judgment  was  rendered 
in  fiivor  of  plalntillh^  the  Account  allowed 


and  dassifled  as  in  the  flftb  dass.  Defend- 
ant, as  administrator,  appealing  from  this  tb 
the  Hannibal  Court  of  Common  Pleas,  the 
case  was  there  tried  anew  to  a  Jury.  At  the 
trial  in  the  latter  court  and  by  an  instruction 
of  the  court  all  the  Items  of  the  account,  ex- 
cept those  for  nursing  and  extra  care  on  ac- 
count of  the  blindness,  partial  and  total,  of 
Mra  Mary  Lambert,  and  for  board  furnished 
her  by  plalnttffs  from  June,  1806,  to  June. 
1910,  were  withdrawn  from  the  considera- 
tion of  the  Jury.  The  items  of  the  account 
of  Joseph  Lambert  and  assigned  by  him  to 
plattttlfb  were  withdrawn  by  plalntiflB.  In 
addltiiCHi  to  these  items  plaintiffs  dismissed 
as  to  other  items  amounting  to  (462.41.  Hie 
Jury  returned  a  verdict  in  favor  of  plalntUh 
in  the  sum  of  $2250  less  $1(^,  making  a 
total  of  $1170,  for  which  Judgment  followed. 
In  due  time  defendant,  filing  his  motion  tor 
new  trial  and  also  one  In  arrest  and  except 
ins  to  their  being  overruled,  perfected  an  ap- 
peal to  this  court 

TUB  case  was  so  <^&iily  one  for  the  deter- 
mination of  the  Jury  that  we  cannot  disturb 
their  verdict,  if  there  Is  any  substantial  evl- 
dence  to  suppfnrt  1^  unless  the  Jury  were 
misdirected. 

It  Is  assigned  as  error  1^  the  leaned  coun- 
sel tm  ain)d]ant  that  there  is  no  evidence 
whatever  to  support  the  verdict  Bxamlning 
that  evidence  we  cannot  agree  to  this.  There 
was  substantial  evidence  on  the  part  of  re- 
spondents in  support  of  those  Items  of  the 
aci^unt  wbich  went  to  the  Jury. 

[1]  Counsel  further  chai^  that  the  verdict 
la  agalttrt  tlie  welgbt  of  the  evidenca  That 
is  a  proposition  to  be  dealt  with  by  the 
trial  court,  imt  by  the  appellate  court 

(21  It  is  farther  daimed  that  the  evidence 
shows  that  while  these  plaintiffs  sued  aa  on 
Joint  contract  the  evidence  shows  several 
and  separate  contracts,  one  on  the  pait  of 
the  wife  and  <sie  on  the  part  of  the  husband, 
provided  there  is  any  contract  at  all,  and 
provided  the  services  were  not  gratuitous. 
We  cannot  agree  to  this  assignment  To  the 
contrary,  the  evidence  all  goes  to  prove  Quit 
the  servloeB .  wore  rendered  Jointly  1^  the 
husband  and  wife  and  were  not  several. 
They  were  rendered  In  caring  for  their  grand- 
mother and  were  of  such  character  as  to 
make  it  pracUcally  InqMrasible  to  separate 
those  of  one  from  those  of  the  other,  emn  If 
that  wwe  required  In  a  daim  by  husband 
and  wife.  It  has  been  many  times  decided 
by  our  courts  that  where  like  services  were 
Jointly  rendered  by  the  husband  and  the 
wtr^  they  may  properly  Join  aa  plaintltEs  in 
on  action  tot  the  recovery  of  compensation 
tot  those  services.  In  a  case  In  which  the 
account  in  issue  and  the  services  rendered 
were  jHractlcally  of  the  same  character  as  the 
one  before  us,  that  of  Brinton  v.  Thomas,  138 
Mo.  App.  64,  loc.  dt  75,  119  S.  W.  1016,  the 
Kansas  City  Court  of  Appeals  held  that  there 
was  no  imiwoper  Joinder  of  parties ;  that  the 
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^Idmce  of  idalntUh  allowed  tbat  tlw  serr- 
loes  rendered  by  hnaband  and  wife  were 
abont  In  equal  parts;  tliat  tta^  wve  jf^tly 
rendered  and  that  It  was  vwper  tor  plaln- 
tUh  to  Join  In  an  action  for  the  reGovery  of 
compensatioii  for  them.  This  case  before  na 
waa  submitted  by  the  court  to  the  Jury  m 
the  distinct  proposition  that  these  aervlcea 
were  rendered  "by  the  plalntUb."  Hie  jury 
were  distinctly  told  that  the?  muat  find  from 
the  erUenoe  that  "the  plalntlffa^  rendered 
the  services.  The  character  of  these  services 
and  thdr  duration  were  folly  gone  into  be- 
tbre  the  Jury  and  alao  the  relation  of  the 
parties  to  each  other,  that  i%  plaintiffs  were 
the  grandchildren  of  the  deceased,  Bfrs.  Mary 
Lambert;  the  grandson  had  lired  with  hla 
grandmother  practically  all  bis  life  and  he 
with  bis  wife  and  children  had  lived  with 
her  from  the  time  of  hta  marriage  and  the 
birth  of  the  children  until  the  death  of  tlie 
old  lady.  No  charge  for  serrlcea  prior  to  the 
date  of  the  marriage  appears  to  be  Indnded 
In  the  account. 

The  court,  at  the  Instance  of  appellant. 
Instructed  the  jury  that  plaintiffs  and  the  de- 
ceased, Sfrs.  Mary  Lambert,  occupied  a  fiim- 
Uy  relation  which  raised  the  presumption 
that  all  services,  If  any,  and  board  and  sup- 
port; if  any,  furnished  deceased  by  plainUfla 
were  acta  of  sratuitous  kindness,  "so  that 
unless  plalntUb  have  discharged  the  burden 
resting  upon  Uiem  of  afflrmatlTely  showing 
to  yonr  satisfaction  by  the  greater  weight  of 
the  evidence  that  at  the  time  of  the  rendition 
of  such  services  and  furnishing  of  such 
board,  there  waa  a  mutual  nnderstandli^  or 
agreemoit  between  them  and  deceased  that 
they  expected  to  chat^e  her  therefor  and 
that  she  apected  to  pay  them  therefor,  then 
defendant  la  under  the  law  entitled  to  a  ver- 
dict and  yonr  verdict  should  be  for  the  de- 
fendant." 

Of  Its  own  moUoD  the  coort  told  the  jury 
that  if  they  found  from  the  greater  weight  of 
the  evidence  in  the  cause  "that  the  plaintiffs 
rendered  the  deceased,  Mary  Lambert,  serv- 
ices by  way  of  nursing  and  extra  care  solely 
on  account  of  blindness,  partial  and  total, 
and  at  her  request  from  December  31,  1902, 
until  June  1,  1910,  and  during  said  period  at 
the  reqnest  of  said  Mary  Lambert,  fumished 
her  board,  and  If  the  jury  further  find  that 
at  the  time  such  nursing,  care  and  board 
were  so  furnished,  that  there  was  a  mutual 
understanding  between  the  said  Mary  Lam- 
bert and  plaintiffs,  that  she,  said  Mary  Lam- 
bert, was  to  pay  for  the  same,  tbeir  verdict 
should  be  for  the  plaintiffs,  and  you  should 
assess  plaintiffs'  damages  at  such  sum,  not 
exceeding  $2260,  as  you  find  from  the  evi- 
dence such  services  for  nursing  and  care,  and 
such  board  were  reasonably  worth,  less  the 
sum  of  $1080,  admitted  by  plaintiffs  to  be 
due  the  estate  of  said  Mary  Lambert  for 
rent" 

Surely  tbese  are  as  favorable  to  defoidant 
as  could  possibly  be  asked. 


(I]  The  evidence  against  the  dalm  i»inci- 
pally  relied  upon  by  appellant  is  a  clause  in 
a  letter  written  by  Mrs.  Mary  Lambert,  one  ot 
the  reqiondentB,  to  a  cousin.  Tbe  clanse  in 
'tiiat  letter  which  it  Is  dalmed  by  ai^ellant  ai- 
tlrely  defeats  the  <tf  recovery  Is  this: 
'*Now,  Boss,  If  I  evOT  said  anything  abont 
coming  Into  possession  of  mndi  or  little  when 
Grandma  waa  laid  to  rest,  I  can't  recollect 
when  It  was ;  for  X  never  even  thought  of 
coming  Into  poasessUm  of  <mo  thing  at  that 
time,  for  by  the  time  that  she  has  It  equaUy 
divided  with  eight  or  nine  children,  X  dimt 
believe  any  one  would  be  rich;  and  I  fed 
that  yon  have  almost  done  me  an  injustice 
In  surmising  sncli  things.^  Cotainly  tbere 
is  nothing  In  tills  clause  in  Itself  to  disclaim 
an  Intention  to  charge  for  services  rendered 
by  herself  and  hurtmnd.  Moreover,  it  waa 
before  the  jury  In  connection  with  other  evi- 
dence in  the  Case  and  a  matter  for  them  to 
determine  as  a  matter  of  fiu:t  whether  in. 
consldeiatlon  of  the  rcdaUon  of  tbe  parties 
or  their  correspondence  with  edch  other, 
tliese  amounted  to  an  estoppel  against  Mrs. 
Lambert  or  hoe  husband  fin:  making  a  claim 
against  the  estate.  The  natural  Inflerence 
from  the  letter  its^  Is  that  It  referred  to 
the  division  of  the  estate  after  the  dea&  of 
the  grandmother,  tiiat  estate  as  a  matter  of 
course,  then  being  what  remained  after  the 
payment  of  debts.  But  this  letter,  as  before 
said,  waa  before  the  jury ;  unaccompanied  by 
any  of  the  other  correspondence  which  there 
appears  to  have  been  between  tbe  parties ;  it 
is  not  in  itself  of  audi  character  as  to  enable 
us  to  declare,  as  a  matter  of  law,  that  it  de- 
bars respondents  from  a  recovery. 

[4]  It  is  further  complained  hy  counsel  for 
appellant  that  by  tbe  first  instruction  we 
have  quoted  and  which  the  court  gave  of  Its 
own  motion,  the  question  of  tbe  rental  of  the 
farm  was  taken  away  from  the  jury  and 
that  it  prejudiced  the  presentation  of  the 
case  to  the  Jury  by  appellant,  counsel  claim- 
ing that  this  instruction  given  by  tbe  court 
of  Its  own  motion,  In  that  it  "declared  as  a 
matter  of  law  that  the  landlord  and  tenant 
relation  existed  between  the  parties,  contra- 
dicted and  nullified  instruction  No.  3  in  the 
latter's  application  of  the  presumption  aris- 
ing from  the  ftimily  relation.  In  the  conflict 
the  Jury  naturally  followed  the  peremptory 
instruction."  The  plaintiffs  charged  them- 
selves with  rental  and  gave  credit  for  it  and 
when  plaintiffs  undertook  to  prove  the  rent- 
al this  occurred:  A  witness  for  plaintiffs  be- 
ing on  the  stand  was  asked  "what  the  rent 
for  a  house  similarly  rituated  as  that  one.  Is 
reasonably  worth  or  rented  for  ovw  ther&" 
The  witness  answered  that  he  did  not  know. 
Whereupon  counsel  for  defeudant,  appellant, 
objected,  "for  the  reason  that  there  is  no  eri- 
dence  of  any  contract  that  CTharles  Lambert 
and  wife  were  to  pay  reasonable  rent  for  the 
property;  and  It  Is  not  germane  to  any  is- 
sues raised  by  the  {headings  In  the  case^" 
The  objectlcat  was  sustained.  Counsel  for  ap- 
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penant  forttier  claim  la  fills  BBrignmrait  tbat 
pntdiUE  In  the  Item  of  rental  or  the  value  ot 
the  oocaiMuic7  of  the  house  by  i^aintUb  dnr- 
tttg  the  period  referred  t<^  was  for  ume  ef- 
fect on  the  J1U7:  that  enterlnr  it  as  a  credit 
was  not  a  bona  fide,  genttlne,  transaction  and 
that  hence  this  Instmction  No.  3  was  prejn- 
didal  to  appellant.  In  that  it  the  eonrt 
recognlEed  the  plalntUf  Ciharles  as  a  tenant 
Instmction  No.  3,  aboT6  referred  to,  glTen 
by  the  court  of  Its  own  motion,  was  to  the 
,  effect  that  plaintiffs  and  their  grandmother, 
daring  the  period  that  plalnHIfB  alleged  they 
furnished  her  with  nnnlng,  care  and  board, 
were  members  of  the  same  family  and  that 
the  law  preeumee  the  services  and  board  so 
furnished  to  deceased,  If  such  is  the  fact, 
were  famished  gratuitously,  and  the  burdm 
of  rebutting  eudi  presumption  by  the  greater 
weight  of  tfvtdotoe  rests  on  the  plaintiffs; 
**nnd  before  yon  will  be  authorised  to  find  a 
verdict  fbr  fiie  plalntUte  yon  must  find  and 
brieve  from  the  evidence  In  the  case  that  at 
the  time  the  services  and  board,  if  any,  were 
furnished,  there  was  an  ocpectatlon  on  the 
part  of  ididntlffs  to  recdve  pay  for  sndb  serv- 
ices and  board  and  on  the  part  of  the  aald 
Mary  Lambert  to  pay  for  the  same."  Tbia 
Instmctlfm  Is  even  stronger  In  favor  of  ap- 
pellant than  the  second  Instruction  given  by 
the  court  of  Its  own  motion  and  we  are  un- 
able to  see  how  by  any  posslblUly  it  can  be 
construed  as  prejudicial  to  appellant  for  the 
reasons  urged  on  this  asslgnmoit 

Dpon  the  whole  evidence  and  on  considera- 
llon  of  the  proceedings  at  the  trial  ot  the 
cause  and  of  the  manner  In  which  it  was  sub- 
mitted to  the  Jury,  we  find  no  reversible 
error. 

The  judgment  of  the  circuit  court  Is  af- 
firmed. 

NOBTONI  and  AIiLBN,  JJ.,  concnr. 


FISHER  V.  OLIVBB. 

(St.  louiB  Court  of  Appeals.   Missouri.  Mardi 
1, 1013.   Beb«ariD?  Denied  Hardi 
15,  1013.) 

1.  APFKAI.  AND  SBBOB  j|  1005*)— QmBTIONS 

or  PAor— WmaHT  of  EWidencb. 

A  verdict  will  not  be  disturbed  on  appeal 
where  there  is  subBtantial  evidence  to  support 
It,  and  it  has  been  conflrmed  by  the  trial  court, 
unless  thr  appellate  court  Is  satisfied  from  Its 
amount  or  by  occarrenoes  at  the  trial  that  It 
is  so  posd;  excessive  as  to  lodieate  passion, 
prejudice,  or  corruption  on  the  part  of  the  jury. 

[EA.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3M8-3954;  DSdTvig.  I 
lOOCSi*] 

2.  Bbkach  ot  Uabbiage  Pbokuk  Q  23*}— 
SunnoixHOT  op  Bvidbitcb. 

Bvidsnoe  In  an  action  for  breadi  <A  pranise 
Md  soffleient  to  sustain  a  verdict  for  plaiatUE. 

(EM.  Notsu— For  other  cases,  see  Brsadi  of 
Uarriage  Pnsnise,  Gent  Dig.  |  87;  Dec  Dig. 
S  23.*J 


3.  Appeal  ard  Kbbob  (|  802*)— Motion  ron 
Nkw  Trial— Assionutott  of  EkBoa. 

A  motion  for  a  new  trial  averred  that  the 
damsges  were  exorbitant  and  gnssly  ezeesidve, 
and  on  appeal  the  asslgnmoit  of  error  an«ed 
that  tiie  damages  were  not  only  asainst  the  m.w 
and  the  evidence  but  were  the  result  of  sym- 
pathy, passion,  and  prejudice.  Held  that,  while 
the  asncnnient  did  not  follow  the  language  of 
the  motion  for  new  trial,  in  so  far  as  It  attack- 
ed the  verdict  as  the  result  of  passion  and  prej- 
udice it  substantially  put  in  Issue  the  amount  of 
the  verdict. 

[Ed.  Note. — For  other  cases,  see  Amwal  and 
^wr^  Cent.  Dig.  H  1744-1762;  Dee.  Dig.  | 

4.  Bbeach  or  Habbxaob  Pbohise  (|  27*)— 
Amount  of  Dauaqks— Defxndant's  Finan- 
cial Condition. 

In  an  action  for  breach  of  marriage  promise, 
plaintiff  Is  not  limited  to  compensation  for 
actual  damages  sustained,  an  action  of  this  Und 
bdng  an  exception  to  the  -general  rules  govern- 
ing contracts,  and  in  estimatins  the  damages 
the  pecuniary  position  of  defendant  may  be  con- 
sidered. 

[Ed.  Note.— For  other  cases,  see  Breach  of 

Marriage  Promise,  Cent.  Dig.  |  80  J  Dec.  Dig. 
!  27.*] 

G.  Bbkacr  or  Mabbiaqb  Pbomibb  d  26*)— 

iNSTBUcnONB  AS  TO  DaMAQES. 

In  an  action  for  breach  of  promise,  the  jury 
were  properly  Instmcted  that,  if  they  found  for 
plaintiff,  tbey  conld  consider,  in  determining  the 
damages,  her  mortification.  Injured  feelings  and 
affections,  wounded  pride,  length  of  engagement, 
depth  of  her  devotion,  lach  of  independent 
means,  defendant's  wealth  and  consequent  loss 
of  the  marriage  to  plaintiff,  and  her  altered 
social  position  cansed  by  defendant's  conduct 

[Ed.  Note.— For  other  cases,  see  Breach  of 
Marriage  Promise,  Cent  Dig.  H  38,  39;  Dec 
Dig.  i  26.*] 

6.  Bkbach  of  Maxbiagb  Pboiqbb  (§  31*)— 

DaHAOBS  —  FlHAMOIAL  CONDITION  OF  D»* 
FKNDANT. 

In  an  action  for  breach  of  marriage  prom- 
ise, where  it  is  shown  that  defendant  was  worth 
over  $70,000,  while  plaintiff  was  practically 
without  any  means,  a  verdict  toe  $4,000,  the 
sum  demanded  in  the  petition  being  $20,000,  was 
not  excessive  and  does  not  indicate  passion, 
prejudice,  or  corruption  on  the  part  of  the  jury. 

[Ed.  Note.— For  other  cases,  see  Breach  of 
MarrUge  Pnwise,  Cent  Dig.  I  47 ;  Diea  Dig. 
t  31.*] 

Appeal  from  Louisiana  Court  of  Common 
Pleas;  B.  tt.  Dyer,  Judge. 

Action  by  Hattie  Fisher  against  O.  J.  Oli- 
ver. From  a  Judgment  for  plaintiff,  defend- 
ant appeals.  Affirmed. 

D.  A.  BaU,  J.  E.  Pew,  and  Robt  A.  May, 
all  of  Louisiana,  Mo.,  for  appellant  Pear- 
son ft  Pearson,  of  Louisiana,  Mo.,  for  respond- 
ent. 

BBTNOLDS,  P.  J.  Tbls  is  an  action  by 
plaintiff  against  d^endant  for  the  breadi  of 
a  pranise  ot  marriage.  The  trial  resulted 
In  a  verdict  in  favor  of  plalntlfl  In  the  sum 
of  $4,000,  Judgment  following.  Defendant, 
after  filing  bis  motion  for  new  trial  and  In 
arrest  and  saving  exception  to  those  bdi« 
overruled,  has  duly  perfected  his  appeal  to 
this  court 

The  court  gave  several  instructions  at  the 
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instance  of  plaintiff,  none  of  which  are  now 
objected  to  by  appellant  It  refused  two  In- 
stractiona  asked  by  defendant,  one  to  the 
effect  that  under  the  pleadings  and  evldeaiee 
In  the  cause  plaintiff  was  not  entitled  to  re- 
cover; the  other,  that  defendant's  wealth  and 
ability  to  pay  was  not  to  be  taken  Into  con- 
sideration when  arriving  at  a  verdict,  "and 
that  In  any  event  if  they  should  find  that 
plaintiff  la  entitled  to  recover,  she  Is  only 
entitled  to  recover  compensation  for  the 
actual  damages,  if  any,  she  has  shown  by  the 
evidence  in  this  case  that  she  has  actually 
sustained  by  reason  of  defendant's  tailnre, 
if  any,  to  comply  with  his  agreemttit,  If  any, 
to  marry  plaintiff." 

Five  Instructions  ««e  gfwi  at  the  nanest 
of  defendant. 

There  are  but  two  assignments  of  error 
made  before  us  by  learned  counsel  for  appel- 
lant, first,  that  the  court  committed  error  in 
refusing  defendant's  instruction  in  the  nature 
of  a  demurrer  to  plaintiff's  evidence,  offered 
at  the  doee  of  all  the  testimony.  Second, 
that  the  court  committed  error  In  refusing 
to  set  aside  the  verdict  because  it  was  against 
the  law  and  evidence  and  against  the  law  un- 
der the  evidence  and  was  the  result  of  "sym- 
pathy, passion  and  prejudice." 

[1]  The  evidence  in  the  case,  even  as  pre- 
sented In  appellant's  abstract  and  in  respond- 
ent's supplemental  abstract,  which  latter  is 
not  challenged,  shows  b^oud  question  that 
there  was  evidence  in  the  case  oitltling  plain- 
tiff to  go  to  the  Jury.  In  point  of  fact,  when 
the  argument  of  counsel  for'  appellant  is  con- 
sidered, the  gravamen  of  their  complaint  is, 
not  ttiat  there  was  no  substantial  evidence 
whatever  in  the  case,  but  that  the  weight  of 
the  evidence  is  insuffldent  to  sustain  the  ver* 
diet  As  has  been  decided  in  case  after  case 
by  our  Supreme  Court  and  by  all  the  Courts 
of  AH>eal8,  the  appellate  courts  do  not  weigh 
the  evidence  in  actions  at  law,  as  Is  this. 
The  weight  to  be  given  to  the  evidence,  the 
credibility  of  ttie  witnesses,  are  all  matters 
for  the  consideration,  primarily  of  the  Jury, 
then  for  that  of  the  trial  court  We  cannot 
disturb  a  verdict  when  supported,  as  Is  the 
case  at  bar,  by  substantial  evidence.  Tliat 
rule,  as  applicable  to  this  class  of  actions, 
was  specifically  recognized  by  our  Supreme 
Court  in  Wilbur  v.  Johnson.  68  Ho.  600.  and 
Eorte  V.  Hoffman,  97  Ma  284,  loc.  dt  286, 
10  S.  W.  390. 

[2]  We  are  also  obliged  to  hold  that  the 
second  assigned  error  is  untenable,  in  so  fftr 
as  It  attacks  the  verdict  as  against  the  evi- 
dence. The  plaintiff  herself.  In  the  most 
positive  manner,  testified  to  the  promise,  giv- 
ing the  time,  place  and  circnmstances  under 
which  it  was  made.  She  is  corroborated  as 
to  the  promise  by  her  sisters,  who  testified 
to  arrangements  for  the  wedding  having  been 
made  in  their  presence,  details  of  the  proper 
dress  for  the  occasion  discussed,  even  the 
kind  of  supper  that  was  to  be  given  being 
gone  over;  that  the  martiage  cemaumj  was 


to  be  performed  at  the  residence  of  one  of 
them  and  that  ttiis  sister  had  been  antlior- 
ized  to  engage  the  minister  who  was  to  offi- 
ciate on  the  occasion.  Defuidant  denied  all 
these  matters  in  the  most  positive  terms  and 
also  introduced  some  testimony  as  to  acta 
Inconsistent  with  the  idea  of  a  promise  and 
as  tending  to  show  no  engag^ent  of  mar- 
riage existed.  Bnt  the  Jury  had  all  this  be- 
fi>re  them  and  were  the  proper  parties  to 
pass  on  the  credibility  of  the  witnesses  who 
testified.  Their  verdict,  c<Hiflrmed  as  it  Is  > 
by  the  trial  cour^  Is,  to  repeal  condiiBlTe 
upon  us. 

[3]  In  the  motion  for  new  trial  it  is  avtf- 
red  as  the  twelfth  ground  that  the  damages 
awarded  by  the  verdict  are  exorbitant  and 
grossly  excessive.  As  will  be  observed,  the 
asslgnmrat  of  error  is  that  the  damages 
awarded  are  not  only  against  the  law  and 
the  evidence  but  are  the  result  of  **sympathy, 
passion  and  prejudice."  Coonsd  for  respond- 
ent urge  that  this  Is  not  tantamount  to  the 
asslgnmmt  contained  In  the  motion  for  new 
trial.  It  is  true  tliat  it  does  not  follow 
the  language  of  that  motion  but  we  hold  that 
the  motion.  In  so  far  as  it  attadcs  the  ver- 
dict as  the  result  of  passion  and  prejudice 
substantially  puts  in  issue  the  amonut  of  the 
verdict  We,  however,  are  aware  of  no  case 
in  which  it  li  held  that  'Sympathy"  on  the 
part  of  the  jnry  avoids  a  verdict 

[4]  In  an  instroction  asked  by  ^tefmdant 
and  which  we  have  set  out,  the  court  waa 
asked  to  Instruct  the  lory  -that  d^endant^ 
wealth  and  ability  to  pay  were  not  to  be  tak- 
ea  into  consideration  in  arriving  at  a  ver- 
dict in  the  ease  and  that  plaintiff  In  an  ac- 
tion of  this  kind  eonld  only  recover  compen- 
sation for  the  actual  damages  sustained.  If 
any,  as  shown  by  the  evldoKeb  Hiat  Is  not 
the  law  In  actknis  for  breach  of  i^omlse  of 
marriage. 

It  is  laid  down  by  a  writer  of  accepted  au- 
thority that  "the  action  for  breach  of  prom- 
ise of  marriage  •  *  *  though  nominally 
an  action  founded  on  the,  breach  of  an  agree- 
ment, presents  a  striking  exception  to  the 
general  rules  which  govern  contracts.  This 
action  is  givMi  as  an  indemnity  to  the  injur- 
ed party  for  the  loss  she  has  sustained,  and 
has  been  always  held  to  embrace  the  Injury 
to  the  feelings,  affections,  and  wounded  pride, 
as  well  as  the  loss  of  marriage.  From  the 
nature  of  the  case,  it  has  been  found  impos- 
sible to  fix  the  amount  of  comi>ensatlon  by 
any  precise  rule;  and,  as  In  tort,  the  meas- 
ure of  damages  Is  a  question  for  the  sound 
discretion  of  the  Jury  in  each  imrtlcular  In- 
stance, subject,  of  course,  to  the  goieral  re- 
stricUon  that  a  verdict  influmced  by  preju- 
dice, passion,  or  corruption  will  not  be  al- 
lowed to  stand."  2  Sedgwi^  on  Damages 
(9th  Ed.)  i  6S7.  That  writer  further  says: 
"For  the  purpose  of  properly  estimating  the 
advantages  of  the  proposed  marriage  it  Is 
admissible  to  show  the  peconlaiy  poeitlon  of 
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tbe  defendant  at  tbe  time  of  the  breach  of 
the  contract"  Id.  S  638.  See,  also,  1  Sedg- 
wick on  Damages,  |  50;  Wilbur  v.  Johnson, 
snpra,  68  Mo.  loc  clt  6(3;  Bird  v.  Thomp- 
son. 96  Mo.  424,  9  S.  W.  788;  ConneU  t. 
Western  Union  Telegraph  Co..  116  Mo.  34.  loc. 
clt  42,  22  S.  W.  345,  20  L.  H.  A.  172,  38  Am. 
St  Rep.  075 ;  Lleee  v.  Meyer,  143  Mo.  547, 
loc.  cit  562.  45  S.  W.  282;  BroyhlU  v.  Nor- 
ton, 175  Mo.  190.  loc.  clt  203.  74  S.  W.  1024. 

[1]  At  the  instance  of  plaintiff  the  Jury 
were  Instmcted  as  to  damages,  that  if  they 
found  for  plalntUf,  in  determining  the  amount 
of  damages  she  had  sustained,  they  could 
take  Into  consideration,  as  may  appear  from 
the  evldeiice  in  the  case,  her  mortlflcation, 
injured  feelings  and  affections;  wounded 
pride;  length  of  the  oigagement;  the  depth 
of  her  devotion;  her  i&dk  of  lnd^>endent 
means;  the  defendant's  wealth  and  the  con- 
■eqoent  loss  of  the  marriage  to  plaintiff  and 
ber  altered  social  poaltlon  caused  by  defoid- 
ant's  conduct  No  wrw  la  assigned  before  us 
to  the  giving  of  this  InotructlML  It  Is  in 
line  with  the  authorities  above  cited  and 
is  conect,  while,  as  we  have  seen,  tbe  in- 
atrucdon  aslced  1^  defendant  as  to  the  meas- 
ure ot  damagaa  was  properly  refused. 

[I]  Nor  can  we  hold  that  Oie  amount  of 
the  verdict  Is  excessive,  or  that  in  ita  amount 
it  evidences  passion,  prejudice^  or  corruption 
on  the  part  of  the  jury.  The  verdict,  as  he- 
fore  stated,  was  for  94^000^  the  sum  demand- 
«d  in  the  peUtlan  being  920,000,  and  the 
Jury  were  directed.  If  th^  found  for  plain- 
tiff, not  to  esceed  Uiat  Umlt  It  appears,  ac- 
cording to  the  admissions  of  defendant  falm- 
Bdf  when  testifying  that  he  Is  w<Mrth  over 
$70,000.  while  plalntlfl  Is  practically  without 
any  means. 

In  Broyhlll  t.  Norton,  supra,  the  verdict 
was  for  926,000.  Oor  Supreme  Court  held 
that  the  award  of  this  large  sum  was  doubt- 
1^  iodnced  by  defendant's  own  baseless  in* 
slnoatlons  against  the  character  of  the  plain- 
tiff, the  d^endant  being  a  letter  carrier  and 
of  no  considerable  means  whatBoever.  But 
the  court  held  that  it  would  not  reverse  as 
for  an  excessive  verdict,  If  a  remittitur  of 
one-half  the  amount  was  entered  by  plain- 
tiff. In  the  case  at  bar,  there  was  no  re- 
flection whatever  upon  the  character  of  plain- 
tiff by  defendant,  and  beyond  the  breach  of 
the  contract,  no  drcumatances  of  particular 
aggravation  In  evidence.  Considering  the 
pecuniary  condition  of  the  parties,  we  do  not 
find  any  reason  to  bold  the  verdict  excessive 
or  affording  any  basis  for  the  claim  that  It 
la  the  result  of  passion  or  prejudice  on  tbe 
part  of  the  jury.  After  all,  as  before  re- 
marked by  as,  and  as  laid  down  by  the  au- 
thorities we  have  dted,  the  determination  of 
the  amonnt  of  damages  in  a  case  of  tbls 
kind  la  so  entirely  a  matter  for  tbe  Jury 
and  the  trial  court  that  unless  our  court  Is 
satlafled  from  the  amount  awarded  or  by 


occurrences  at  the  trial  that  it  is  so  gross- 
ly excessive  as  to  Indicate  prejudice,  pas- 
sion, or  corruption  on  the  part  of  the  jury, 
we  will  not  disturb  It  We  see  no  evidence  of 
this  in  tbe  case  at  bar  and  find  no  reversible 
error. 

The  Judgment  of  the  drcnlt  court  is  af- 
firmed. 

NOBTQNI  and  ALLEN,  JJ^  concur. 


STOKES  et  aL  v.  MIXJ£  et  al 
(St  Louis  Court  of  Appeals.  MlBsoail.  March 

1,  1913.) 

1.  Fba-Uds,  Statdiv  or  (|  26*)— AKBWKBina 
POB  Anotheb's  Debt— AoBixaacinr. 

F.  and  son,  who  operated  a  Bawmill,  the 
product  of  which  defendants  purchased,  were  un- 
able to  procure  feed  from  plaintiffs;  where- 
upon plaintiffs  wrote  defendants  that  they 
would  not  let  F.  have  feed  on  thftir  own  ac- 
count but  would  do  BO  "provided  we  may  send 
you  an  O.  K.'d  bill  the  first  of  each  month  and 
receive  our  remittance  from  yon  by  tbe  lOth," 
in  answer  to  which  defendants  stated  that  F. 
and  son  had  requested  them  to  deduct  from  the 
pnrebaae  price  of  the  lumber  "Butdi  amounts 
as  Diay  be  owing  for  current  feed  bills  and  pay 
the  same  to  you  direct*';  and  the  letter  con- 
tinued: "I  must  however,  have  awroved  bills 
from  you  by  the  fifth  of  wth  monui  and  I  can 
remit  to  yon  on  or  b«Fore  the  10th."  Stid,  that 
the  letters  Should  be  construed  as  extending 
credit,  in  the  first  instance,  to  defendants,  and 
not  to  F.  and  son,  so  that  the  statute  of  frauds 
(Bev.  St  1009,  §  2783)  did  not  apply. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  Gent  Dig.  K  86-42^  ;  Dee.  DigTf  26>] 

2.  Fbadds,  Statutb  or  (|  20^)—T3%m  or  An- 

OTHEB. 

In  determining  whether  a  contract  was  to 
answer  for  anotbers  debt  witliin  the  statute  of 
frauds,  Uie  test  Is,  To  whom  was  the  credit 
given?  and  if  plaintiffs  dealt  with  defendants 
alone,  without  giving  the  credit  to  Uie  person 
to  whom  tbe  goods  were  furnished,  the  ease  is 
not  within  the  statute  of  frauda 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent  Dig.  H  86-42^ ;  Dec  DigTl  26.*] 

Appeal  from  Circnit  Court,  DnnUln  Oouii' 
ty;  W.  S.  0.  Walker.  Judge 

Action  by  Van  H.  Stokes  and  others  against 
Andrew  H.  Mills  and  another,  doing  business 
under  the  firm  name  of  Mills  Bros.  From 
a  Judgment  for  plalntUEs,  defoidants  appeal. 
Afilrmed. 

Bradley  &  McKay,  of  Kennett,  for  appel- 
lants. T.  B.  B.  Ely,  of  Kennett.  for  respond- 
enta. 

NORTONI,  J.  This  is  a  suit  on  an  account 
for  the  purchase  price  of  feed.  PlalntiCb  re- 
covered, and  defendants  prosecute  the  appeal. 

It  appears  that  Charles  H.  Fletcher  &  Son, 
for  whom  the  feed  was  purchased,  owned 
and  operated  a  sawmill  In  Stoddard  county, 
and  sold  and  shipped  the  lumber  and  ahlngle 
product  therefrom  to  defendants  Mills  Bros., 
at  Decatur,  111.  In  order  to  operate  the  saw- 
mill, it  was  necessary  tbat  Fletcher  &  Sen 


•Tsr  ette' eases  ss*  ssms  tople  sad  saetlon  NUlfBBR  la  Dao.  iMg.  a  Aau  Die-  Kar-Na  Sertss  *  Rep'r  Indezas 


Digitized  by 


Googit 


466 


164  S0UTHWE8TSBN  BEFOBTEB 


(Uo. 


fhoiild  ^ocnn  omBlderable  feed  for  their 
bones,  and  plafntltb  refused  to  sell  the  same 
to  them,  because  ther  were  Inaolvent  Flet- 
dier  ft  Son  Informed  plalntlCb  that  defend- 
ants Mills  Bros.  woiUd  pay  for  all  feed  re- 
quired, as  they  were  rec^Tlng  the  Ewoduct 
ot  the  aawmtll.  Thereupon  plalntHBi  wrote 
to  def«identB  Mills  Bros,  on  April  19th,  to 
the  effect  that  they  would  not  let  netdier 
ft  Son  have  feed  on  their  own  account,  Imt 
would  do  so  "prorlded  we  may  send  yon  an 
0.  K.'d  bill  the  first  of  each  monUi  and  receive 
our  remittance  from  you  by  tbe  lOtb."  In 
answer  to  this  letter  defimdants  wrote  plaln- 
tiffB  on  April  2eth  that  B^etcher  ft  Son  had 
requested  than  to  deduct  from  the  purchase 
price  of  the  lumber  "sndi  amounts  as  may 
be  owing  for  current  feed  bills  and  pay  the 
same  to  yon  direct"  The  writer  then  says: 
**l  must,  however,  have  approved  bills  from 
you  by  the  fifth  of  each  month  and  I  can 
remit  to  yon  on  or  before  the  10th  or  within 
a  day  or  two  after  that."  After  having  re- 
ceived this  letter  In  response  to  that  of  plain* 
tiffs,  to  the  effect  that  they  would  not  furnish 
Fletcher  ft  Son  feed  on  their  own  account, 
and  oa]j  on  condition  they  might  receive  re- 
mittance from  defendants,  by  the  10th  of 
each  month,  plaintiffs  furnished  Fletcher  ft 
Son  the  feed  as  required,  and  transmitted  the 
O.  K.'d  bills  therefor  to  defendants  monthly. 
Defendants  paid  several  of  these  bills  at  the 
proper  time,  bot  on  September  16tb  wrote 
idaintlffs  tbey  would  not  pay  for  feed  deliver- 
ed to  Fletcher  ft  Son  thereafter.  Plaintiffs 
furnished  Fletcher  ft  Son  no  feed  after  re- 
ceiving the  letter  last  above  mentioned,  and 
this  suit  Is  for  a  balance  dne  for  that  sold 
during  the  moatha  of  July  and  August 

It  is  urged  the  judgment  should  be  revers- 
ed, for  the  reason  the  note,  or  memorandum, 
In  writing,  consisting  of  the  two  letters,  is 
insufficient  to  evince  a  special  promise  from 
defendants  to  answer  for  tbe  debt  default, 
or  miscarriage  of  Fletcher  ft  Son,  as  Is  re- 
quired by  tbe  statute  of  frauds.  Section 
2783,  B.  S.  1800.  It  may  be  the  argument 
would  be  sound  if  the  right  of  recovwy  were 
asserted  on  the  theory  that  ditfendanta  un- 
dertook, through  a  collateral  agreement,  to 
respond  for  tbe  debt  of  Fletcher  A  Son ;  but 
such  is  not  tbe  case.  Here  it  appears  plain- 
tiffs refused  to  extend  any  credit  whatever 
to  Fletcher  ft  Son,  and  wrote  defendants 
fully  to  that  effect  but  would  furnish  tbe 
feed  provided  defendants  would  remit  for  the 
bill  rendered  by  tbe  lOtb  of  each  month. 

[1]  When  dtfeodants'  letter  Is  considered 
in  response  to  this  proposition,  it  was  com- 
petent for  the  court  to  construe  tbem  to- 
gether as  a  contract  for  the  extension  of 
credit,  in  the  flrat  instance,  to  defendants, 
and  not  to  Fletcher  ft  Son  at  all.  Further- 
more, there  la  oral  evidence  In  the  record, 
which  is  uncontradicted,  and  it  waa  recrived 
without  (Ejection  or  exception,  to  the  effect 


that  no  credit  was  extended  to  Fletcher  ft 
Son,  but,  <m  the  contrary,  it  waa  ertoided  to 
the  defendants  alone  for  all  of  tbe  feed  whldi 
Fletcher  ft  Son  obtained  nntU  September 
16th.  when  defendants  notified  plaintiffs  it 
would  not  further  be  reqwiuible.  Other  cor- 
respondence  in  the  record  between  the  parties 
during  ttie  Interim  reveals  beycmd  questkm 
that  idalntUEB  expected  to  h<dd  defendants 
for  the  feed  biU,  and  that  defendants  ex- 
pected to  pay  them,  but  finally  declined  to 
pay  the  balance  here  in  suit,  all  of  which 
was  contracted,  however,  inior  to  Septemhv 
16th.  wben  defendants  notified  plaintiffs  they 
would  not  pay  Cor  feed  purdused  Qwreafter. 

[2]  In  cases  of  this  diaracter  thsTtest  ques- 
tion universally  applied  la,  To  whom  waa  the 
credit  givra?  If.  in  the  first  Instance,  the 
credit  was  given  to  Fletchor  ft  Son,  theo,  at 
course,  the  statute  of  frauds  requires  a  note 
or  memorandum  in  writing,  evincing  a  special 
promise  to  answer  for  the  debt,  before  an 
action  may  be  successfully  maintained  against 
the  third  party.  But  as  said  by  Mr.  Browne^ 
In  his  valuable  work  on  Statute  of  Frauds 
(Sth  Ed.)  I  167:  "In  cases  where  the  plain- 
tiff has  dealt  with  the  d^mdant  alone,  there 
is  no  duty  or  liability  but  that  of  tbe  defend- 
ant; and  bis  promise  to  pay  for  the  work 
or  the  goods  is  manifestly  original  and  val- 
id." Here  plaintiffs  decUned  to  deal  with 
Fletcher  ft  Son,  and  dealt  alone  with  the  de- 
fendants in  extending  the  credit 

From  the  instructions  given,  It  appears  the 
court  before  whom  the  Issue  waa  tried  found 
the  fact  to  be  that  tbe  credit  was  originally 
extended  to  defendants  by  plalntlfb,  and  not 
to  Fletcb^  ft  Son  at  all.  In  such  drcom- 
Btances  the  statute  of  frauds  la  wholly  be- 
side tbe  case  and  does  not  obtain,  for  the  rea- 
son there  la  no  collateral  promise  to  answer 
for  the  debt  default  or  miscarriage  of  an- 
other. See  Rottmann  v.  Pohlmann,  28  Mo. 
App.  300;  Olenn  v.  X>ebnen,  54  Mo.  46;  Steele 
V.  Ancient  Order,  12S  Mo.  App.  680,  lOS  8. 

w.  loa 

In  the  light  of  all  of  the  facta  and  drcnm- 
stances  surrounding  the  parties  at  the  time. 
It  was  competent  for  the  court  to  find,  aa  it 
did,  that  the  transaction  contemplated  an  ex- 
tension of  credit  to  defendants  and  In  no 
sense  to  Fletcher  ft  Son.  Sudi  was  the  ob- 
vious intention  of  the  parties. 

The  Judgment  should  therefore  be  affirmed. 
It  Is  so  ordered. 

BBYNOU>S.  P.     and  ALLBN,  J.,  omcnr. 


HARBISON  V.  COLEMAN  et  aL 
(St  Lonis  Court  of  Appeals.   MiasoarL  Mardi 

1,  lOlS.) 

1.  Lanolord  and  Tenant  (|  180*>— Bbeach 
or  Covenant— Dakaobl 

For  breach  of  the  cav«Dant  of  a  leaae  for 

quiet  enjoyment,  eviction  being  occasioned  by 
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fault  of  tiie  lesBOT,  the  valiw  of  tbe  unexpired 
term,  lew  tbe  iMUt  of  the  rent  tlienfbr  not  paid, 
may  be  recOTCied. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  {{  470-481;  Dec  Dig.  | 
130.*] 

2.  Dahagis  ((  142*)  —  Pleadinq  —  Gbkbbal 
Dauacts— Covenant  of  Quiet  EInjotuent. 
The  petition  setting  forth  all  the  facts  per- 
taining to  tite  matter,  averring  breach  of  the 
landlord's  covenant  of  auiet  enjoyment,  and 
praying  a  recovery  therefor  of  a  certain  sum, 
allows  recovery  for  loss  of  the  use  of  tbe  prem- 
ises for  the  balance  of  the  term ;  such  damages 
being  general  in  character,  and  so  not  reqnired 
to  h%  spedally  pleaded. 

[E)d.  Note.— For  other  csases,  see  Damages, 
Cent  Dig.  |  413;  Dec.  Dig.  {  142.*] 

S.  Dauagbs  (I  162*)— Objections  to  Evi- 
dence ON  Gbodnd  or  Vabiancb— Waivek— 
Waives  or  Right  to  Object. 

Defendant,  by  not  objecting  to  introduction 
of  evidence  special  damages  not  pleaded,  waives 
his  tight  to  complain  of  the  court's  submitting 
it  for  consideration ;  the  conrt  being  authorized 
by  Rev.  St  1909,  I  1847,  in  case  of  an  Immate- 
rial variance  to  order  an  immediate  amendment, 
or  to  direct  tlie  facts  to  be  found  aocording  to 
tlie  .evidence^ 

[Ed.  Noteu— For  othar  casea,  aee  Damages, 
Dec  Dlr  I  162.*] 

Appeal  trtHn  Circuit  Court;  DnnkUn  Gomi- 
t7;  W.  S.  C.  Walker,  Judge. 

Action  by  J.  H.  Harrison  against  H.  P. 
Coleman  and  others.  Judgment  for  plaintiff. 
Defiendant  a[^>eal8.  Affirmed. 

Brewer  &  Riley,  of  New  Madrid,  for  appel- 
lant Shepard,  Reeves  &  McKay,  of  Garutb- 
ersville^  for  respondoiL 

NOBTONI,  J.  This  is  a  salt  for  damages 
■ccmed  to  plalntHF  through  the  breach  of 
the  covenant  for  quiet  enjoyment  In  a  lease. 
Plaintiff  reoowed,  and  defendant  i^oaecntes 
tbe  appeaL 

It  ai^wars  that,  by  a  written  Indenture  of 
lease,  plaintiff  leased  tnm  defendant  S5 
acres  of  timbv  land  for  tbe  term  of  four 
years  from  and  after  tbe  Ist  day  of  January, 
190&  By  tbe  terms  of  the  leas^  and  as  a 
conslderatlfHi  for  tbe  demise  to  him,  plaintiff 
agreed  to  ent  and  remove  tbe  timber  from 
the  lands  described  In  tbe  lease,  and  to  break 
tbe  gnrand  for  which  be  was  to  lec^ve  all 
of  tbe  crops  that  be  mlj^t  raise  Uiereon. 
It  appears  that  plaintiff  cleared  between  25 
and  30  acres  of  the  land  dnrlng  tbe  flret 
year  of  the  term— that  Is,  1909— and  in  May, 
IftlO,  bad  a  crop  out  on  a  condderable  por- 
tion of  the  ground  cleared.  However,  John 
A.  Hope,  the  tme  owner  of  the  land,  institut- 
ed a  suit  in  ejectmoit  against  plaintiff,  and 
evicted  him  by  process  of  law  from  the  pes* 
session  of  the  premises  during  the  month  of 
May,  1910.  In  this  suit  in  ejectment,  Mr. 
Hope  recovered,  besides  tbe  possession  of  the 
premiaea,  a  judgment  of  $200  against  plain- 
tiff as  for  rents  and  profits.  Having  been 
thus  evicted  under  a  Judgment  In  ejectment 
establishing  a  title  In  Hope,  paramount  to 
that  of  defudan^  under  whom  plaintltt  held 


by  the  lease,  he  instituted  this  suit  against 
defendant  tew  damages  aocmed  through  de- 
fendant's breach  of  the  covenant  for  quiet 
enjoyment  Plaintiff  recovered  In  tbe  amount 
of  9644;  and  there  is  no  ccmtToversy  here 
about  80  much  of  this  recovery  as  .was  ab 
lowed  to  compensate  him  for  the  rents  and 
profits  adjudged  against  him  in  the  eject* 
ment  suit — that  Is,  the  amount  of  9200. 

[1,2]  But,  it  is  said,  that  porUon  of  the 
recovery  which  was  allowed  on  the  theory 
of  compensation  for  the  use  of  the  premises 
during  the  years  1910,  1011,  and  1912  la  un- 
authorized for  the  reason  damages  therefor 
are  not  claimed  in  the  petition.  There  can 
be  no  doubt  that  on  a  breach  of  the  cove- 
nant for  quiet  enjoymoit  In  a  lease,  where 
an  eviction  Is  occasioned  through  the  fault 
of  the  lessor,  the  measure  of  damages  which 
may  be  allowed  to  the  lessee  Is  the  value  of 
the  unexpired  term,  less  the  rent  reserved.. 
1  McAdam,  Landlord  and  Tenant  (4th  Ed.) 
pp.  486,  831;  Mack  v.  Patchln,  42  N.  T.  167, 
1  Am.  Rep.  506.  By  the  lease  defendant  de- 
mised to  plaintiff  35  acres  of  land,  and  of 
this  plalntltC  had  cleared  and  prepared  for 
the  plow  between  25  and  30  acres.  The  larg- 
er portion  of  that  cleared  had  actually  beea 
brokw  and  was  in  crop  at  tbe  time  of  the 
eviction.  As  and  for  rent  reserved  for  the- 
full  term  of  four  years,  plaintiff  was  to  clear 
and  break  tbe  land;  it  therefore  appears 
that  the  rent  reserved  was  nearly  all  paid 
for  the  full  term  at  the  time  of  the  eviction, 
and  no  one  can  doubt  that  plaintiff  was  en- 
titled to  recover  the  reasonable  rental  value^ 
of  the  lands  for  the  remainder  of  the  term, 
less  tbe  value  of  the  additional  work  about 
clearing  and  breaking  the  same,  to  be  pet^ 
formed  on  his  part  The  petlUon  lays  no- 
claim  In  plain  words  for  the  value  of  the  un- 
expired term— that  is  to  say,  for  tbe  reasona- 
ble rental  value  of  tbe  lands  dnrli^  the  years 
for  1010, 1911,  and  1012— and,  because  of  this. 
It  is  argoed  damages  on  that  score  sbonld' 
not  have  be^  allowed  thereonder.  Tbe  peti- 
tion sets  forth  all  of  the  facts  pertaining  to- 
the  matter,  as  is  required  by  the  Code,  avers 
the  breach,  and  prays  a  recov^  therefor  In* 
the  sum  of  $1,600.  Obviously  this  la  (mffl- 
dent  for  the  reason  that  damages  for  loss- 
of  the  use  of  the  premises  daring  tl&  yeara- 
1910,  1911,  and  1S12  were  general  In  char- 
acter, and  It  is  not  necessary  to  vedally 
plead  them.  In  solts  for  damages  <m  a 
breach  oS  contra^  as  is  this  one,  one  may 
recovOT  under  tbe  gen«al  allegations,  and, 
without  special  pleading,  such  damages  as. 
naturally  arise  and  generally  flow  from  snch 
a  breach,  for  It  cannot  be  said  of  such  dam- 
ages that  they  were  not  In  contemplation  of 
the  lessor  at  the  time  the  lease  was  made. 
Hesse  V.  Imperial  Light  &  Vower  Co.,  160- 
Mo.  App.  431,  140  S.  W.  OIL  See  Cohn  v. 
Norton,  67  Conn.  480,  15  Ati.  605,  6  L.  B.  A. 
072.    It  was  not  necessary  fOr  plaintiff  to- 
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mSniitely  spedtr  the  amotmt  lie  desired  to 
lecover  u  tot  damagea  accrulnc  on  aoooant 
o£  the  Iffeacb  for  the  loas  of  the  nee  ot  the 
premlaea  during  the  Tears  1910»  ISll,  and 
1912.  Bee  Sedgwick  on  Damages  (9Ui  Ed.) 
f  1206. 

[1]  But;  aside  from  this,  the  p<dnt  now 
made  ag^nst  the  anffidency  of  the  petition 
la  anaraiUng,  em  If  such  damages  were 
special  in  character,  for  the  reason  the  evi- 
dence touching  the  matter  was  aU  admitted 
without  objection  or  »ceptton  from  defend- 
ant Plaintiff  Introduced  evidence  tending 
to  prove  that  tlie  reasonable  rental  value 
of  tlie  premises  tot  the  unexpired  term,  less 
the  work  that  he  should  do,  waa  fiir  in  ex- 
cess of  the  value  of  that  allowed  by  the  Jury. 
There  was  no  objection  w  exception  inter* 
posed  by  defradant  to  this  evldmce;  and  In 
su<di  drcumstaneea,  evoi  if  It  traided  to 
prove  special  damages  not  specified  In  the 
petitltm,  it  was  competent  for  the  court  to 
treat  with  it  as  presenting  no  more  than  an 
immaterial  variance.  By  the  provisions  of 
the  statute  (section  1847,  R.  8. 1909),  It  la  de- 
clared that,  when  the  variance  between  the 
allegation  and  proof  Is  not  material,  the 
conrt  may  direct  the  facts  to  be  found  ac- 
cording to  the  evidence,  or  may  order  an  im- 
mediate amendment  without  costs.  As  snch 
evidence  was  competent  for  consideration  by 
the  Jury  on  the  question  of  damages,  though 
relating  to  an  item  not  specially  pleaded,  de- 
fendant, by  omitting  to  object  to  Its  being 
received,  waived  his  right  to  complain  of  the 
action  of  the  court  in  submitting  It  for  con- 
sideration in  the  Instructions.  Mellor  v.  Mo. 
Pac.  R.  Co.,  105  Mo.  456.  470,  471,  16  S.  W. 
849,  10  U  R.  A.  3d;  Ghamlee  v.  Planters 
Hotel  Co.,  155  Mo.  App.  144.  1S4  S.  W.  123; 
Litton  V.  C,  B.  &  Q.  B.  Go,  111  Mo.  App. 
140.  85  S.  W.  978, 

However,  the  damages  awarded  plaintiff 
for  the  reasonable  value  of  the  rental  of  the 
premises  for  the  remainder  of  the  term  after 
eviction,  leas  the  value  of  his  work  to  be 
performed  as  for  rent  reserved,  all  of  which 
was  in  evidence  before  the  Jury,  were  general 
in  character  and  recoverable,  without  being 
separately  stated,  as  Is  the  case  in  pleading 
special  damages.  Sedgwick  on  Damages  (9th 
Ed.)  i  1266. 

The  Judgment  should  be  afllrmed.  It  ta  so 
ordered. 

BEYNOLDS,  P.  J.,  and  ALLEN,  J.,  concur. 


STATE  ex  rd.  MASON,  Pros.  Atty.,  T. 
SPRINGFIELD  ATBIOAN  SOCIAL 
ft  lifPROVEMENT  CLUB. 

(Sptingfleld  Court  of  Appeals.  lOssonri. 
March  8,  1913.) 
1.  Quo  Wabbanto  (I  60*)— Conclusions— An- 
OTHKB  Action  PsHDina  —  SuFnciEnor  of 
Piu. 

A  plea  in  quo  warranto  of  the  i>«Qdency  of 
another  action  for  the  eame  object,  in  which  the 


application  set  forth  "enhetantially  the  eame  al- 
l^tions  as  are  in  the  petition  and  writ  herein 
contained,"  and  that  "tbe  issues  in  both  mo- 
eeedlngs  axe  identteally  the  same,"  Is  insuWdwit 
as  stating  the  mere  ooneloaions  oif  the  pleader. 

[Ed.  Note.— For  other  cases,  see  Quo  War- 
ranto, Cent  Dig.  U  63-S6;  Dec  Dig.  |  SO.*] 

2.  PixAoiNG  (i  111*)— Puu,  nr  Abateuznt— 

NSCBSSITT  FOB  PbOOT. 

On  quo  warranto,  a  plea  of  pmdency  of  an 
aetlMi  in  another  court  involving  the  Bsme  i»- 
saea  will  not  be  considered  when  the  allegations 
of  the  plea  are  not  sustained  by  proof. 

[Eld.  Note.— For  othtx  caaes,  see  Pleading, 
Cent  Dig.  H  234-236;  Dec.  Dig.  {  Ul.*] 

3.  CouBTB  (i  472*)— ElTCLiTam  Tusmnzomif 
— Qtjo  Wabbahto. 

Since  Conat  art  CL  H  8,  12,  and  section  4 
of  the  amendment  of  1884,  give  Courts  of  Ap- 
peal Jurisdiction  to  lasue  quo  warranto  writs, 
the  Jurledictlon  of  circuit  courts  under  Rev.  St. 
1909,  I  3444,  to  iBSUe  such  writs  ia  not  enda- 

Biv& 

[El  Note.— For  other  cases,  see  Ctmrt^  Cmt. 
Dig.  H  442,  451.  469.  466,  610,  1199-1202, 
1204-1224,  1247-^1259;  Dec.  Dig.  |  4/72.*] 

4.  CouBTs  (i  Ol*)— Staw  SnpBua  CouBf— 
Decisions— CONOLtrsivEitaas. 

A  dedalon  of  the  Missouri  Snprone  Court 
that  there  is  no  constltatlonal  right  to  Jury 
trial  in  quo  warranto  is  oondnslve  ivcm  the 
Courts  of  Appeal. 

[Ed.  Note.— For  other  cases,  see  Courts,  Gent. 
Dig.  SI  813,  325.  326;  DeeTDig.  f  91.*] 

5.  Clubs  (|  14*)— Ounra— Amraa  or  Ohaxt 

TKB, 

A  writ  ot  ODStn:  Is  properiy  awarded 
againat  a  cinb  ostensibly  organized  for  fraternal 
and  social  purpoaea,  where  it  baa  not  attempted 
to  pursue  aucb  objects,  bnt  has  persisted  in  con- 
ducting a  gaming  and  disorderly  house. 

[Ed.  Note.— For  other  esses,  see  CSubs,  Cent. 
IHg.  I  9;  Dee.  Dig.  I  14.*] 

Quo  warranto  by  the  State  of  Missouri  on 
relation  of  J.  H.  Mason,  Prosecuting  Attorney 
for  Greene  County,  against  the  Springfield 
African  Social  &  Improvement  <3ubi  Writ 
of  onater  awarded. 

Sam.  M.  Wear,  Pros.  Atty.,  of  Sprlngflead, 
for  relator.  T.  J.  Delano,  of  S^ingfield,  fi>r 
respondent 

BOBBRTSON,  P.  J.  On  December  14, 
191%  the  proaecutlng  attorney  of  Oreow 
county  filed  in  this  court  bis -Infimnation 
against  the  defendant, alleghig  its  organisa- 
tion and  Incorporation  In  1910;  under  and 
by  virtue  of  the  provisions  ot  <^pto  83,  art 
10,  of  the  Revised  Statutes  of  Missouri  for 
1909,  for  the  purposes  set  out  In  the  artltdea 
of  InoorporaUon,  as  follows:  "The  objects  of 
this  organization  are  fraternal  and  aodal 
and  to  iwomote  temperance  and  brotherhood 
amongst  men  of  color  or  as  commonly  called 
of  African  descent  To  acconqdish  audi  ob- 
jects a  clubroom  tdiall  be  isovlded  where 
members  may  meet  for  sodal  intercourse  and 
fbr  transacting  the  business  ot  the  dirik 
The  board  of  trustees  shall  alao  provide  for  a 
reading  room  and  for  the  purchase  of  books 
and  magazines  from  time  to  time,  they  shall 
also  provide  a  room  for  pool  and  billiard 
tables  for  the  recreation  of  members,  and  as 
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Uie  condttton  of  the  organlcatlQa  ,w01  pei> 
mit  ni^  board  may  proride  a  room  for  atu^ 
IcB.  From  time  to  time  snch  board  shall 
provide  for  mxuical  and  literary  entertain- 
ments and  banqaets  as  tbe  funds  of  the  or- 
gaQixatton  will  permit  Tbe  farther  object 
of  said  orgaidzatloii  vlll  be  tbe  uplifting  of 
the  African- American  citizens  by  full  and 
open  discussion  amongst  the  members  and 
snch  speakers,  Instmctors  and  lecturers  as 
may  from  time  to  time  be  InTited,  of  qaea- 
tlons  social,  economical  and  political  and  for 
the  advancement  of  our  race,  especially  in 
the  dty  of  Springfield,  and  for  the  better  re- 
lation with  our  brother  wlilte  citizens  and 
to  a  better  understanding  and  co-operation 
between  them." 

The  Information  charges  that  the  corpora- 
tion Is  a  resident  of  the  dty  of  Springfield, 
and  that  the  respondent  has,  ever  since  its 
organization,  continually,  notoriously,  and 
wlUfnlly  at  said  place  offended  against  and 
violated  the  laws  of  th^  state,  and  grossly 
perverted  and  misused  Its  corporate  author- 
ity, franchise,  and  privileges,  and  has  unlaw- 
fully assumed  and  usurped  franchises  and 
privileges  not  granted  to  It  by  the  laws  of 
the  state  of  Missouri,  especially  in  that  it 
has  not  at  any  time  pursued,  or  attempted  to 
pursue,  the  objects  and  privileges  as  set 
forth  in  its  articles  of  association;  that, 
from  the  date  of  its  organization  up  to  the 
flllng  of  said  Information,  the  respondent, 
through  its  officers,  agente,  employes,  and 
members,  has  conducted  within  said  city  of 
Springfield  a  gaming  and  disorderly  house, 
and  has  engaged,  permitted,  aided,  abetted, 
and  assisted  persons  in  meeting  In  the  rooms 
of  the  association  and  engaged  in  the  open 
and  gross  vlolatloo  of  the  laws  of  the  state, 
more  especially  sections  4750,  4761,  4753,  and 
4754,  B.  S.  1909;  and  that  It  has  not  kept 
or  performed  any  of  the  alleged  objects  apd 
purposes  of  its  organization,  and  praying 
that  the  respondent  may  be  ousted  of  all  its 
franchises  and  corporate  prlvU^es,  and  that 
tbe  same  may  be  declared  forfeited 

The  same  day  on  which  the  information 
was  filed,  summons  was  issued  and  there- 
after returned  serVed.  On  December  19. 
1912,  the  relator  filed  a  motion  for  judgment, 
resiKtndent  not  having  made  any  return; 
and  at  that  time  respondent  filed  an  applica- 
tion for  an  extension  of  time  in  which  to 
make  Its  return.  The  time  was  thereupon 
extended  upon  the  application  untU  Decem- 
hetr  2%  1912,  at  whldi  time  the  retom  here- 
inafter fli«TiwMMi  was  filed.  On  December 
2S,  1912,  an  order  was  entered  In  this  court, 
a  portion  of  which  reads  as  fallows:  **It  Is 
ordered  and  adjudged  by  the  court  by  and 
with  the  cooaent  of  the  parties  hereto  that 
the  marshal  of  this  court  take  Immediate 
charge  of  the  premises  and  the  property  of 
the  said  respondent  and  hold  the  same  nte- 
ly  and  securely  pending  tbe  further  orders 
of  this  court"  It  was  also  further  ordered 


that  Harry  H.  Mitchell  be  appointed  com- 
missioner of  the  court  to  take  testimony, 
with  full  power  to  sobpoena  witnesses,  ad- 
minister oaths,  and  employ  a  stenographer 
to  take  and  transcribe  the  testimony;  and 
the  further  hearing  of  the  cause  was  set  for 
Thursday.  January  9,  1913.  On  January  8, 
1913,  tbe  commissioner  filed  bis  report,  which 
included  the  testimony  taken  In  the  cause 

The  return  of  tbe  respondent,  except  ss  to 
tbe  Italicized  words  and  figures,  was  as  fol- 
lows: 

"Comes  respondent- and  for  return  herein 
respectfully  says  that  it  protests  against  tiie 
original  Jurisdiction  of  this  honorable  court 
herein  and  protests  to  tbe  procedure  hoein, 
and  does  not  by  Its  appearance  hereto  to 
make  return  to  the  writ  ber^  Issued,  and 
does  not  by  its  return  thereto  Intend  to  waive, 
and  does  not  waive.  Its  objections  to  said 
jurisdiction  and  to  said  procedure,  but  ex- 
pressly reserving  all  objections  thereto  for 
Its  plea  and  return  says  that  respondent  here 
was  duly  incorporated  In  and  by  the  said 

name  on  the  day  of  ,  1910,  by 

a  pro  forma  decree  of  the  circuit  court  of 
Greene  county,  Missouri,  under  diapter  33, 
of  article  10,  Rev.  Stat,  of  Missouri  1909, 
and  that  under  the  laws  of  said  state  the 
said  circuit  court  has  original  exclusive  ju- 
risdiction to  regulate  the  said  respondent  or 
to  revoke  the  powers  by  said  decree  created. 

"Wherefore  respondent  prays  that  the  writ 
Issued  herein  be  quashed  and  the  application 
dismissed,  and  for  snch  other  relief  as  to 
this  court  may  seem  meet  and  proper. 

"For  further  and  distinct  return  and  still 
protestit^  against  the  Jurisdiction  of  this 
honorable  court  and  against  the  procedure 
herein,  and  respectfully  stating  that  by  Its 
appearance  to  make  return  to  the  writ  Is- 
sued herein  and  by  making  said  return.  It 
does  not  Intend  to  waive,  and  it  does  not 
waive,  Its  objections  on  such  ground,  but  ex- 
pressly reserves  the  same  for  its  plea  and 
return,  nevertheless  says  that  prior  to  the 
flllng  of  the  application  herein  and  prior  to 
the  Issuance  of  the  writ  herein,  to  wit,  on 
the  7th  day  of  December,  1912,  tbe  relator 
herein,  in  the  circuit  court  of  Oreene  county, 
Missouri,  in  Division  No.  2  of  said  court, 
filed  an  application  against  respondent  here- 
in in  the  name  and  against  each  and  all  tbe 
officers  thereof,  setting  forth  substantially 
the  same  allegations  as  are  in  the  petition 
and  writ  herein  contained,  and  alleging  that 
def«idants  therein  constltnted  the  re^ond- 
ent  dub  and  were  operating  a  dnb  under 
said  name  and'  praying  a  dissolution  and 
onster  of  said  dub  and  praying  for  a  re- 
straining order  therein. 

''Respondent  states  that  tbe.partlss  In  both 
said  proceedings  are  the  same,  and  that  the 
Issoe  In  both  proceedings  are  Identlcaily  tbe 
same,  and  that  the  same  evidence  will  be 
addnced  In  eadi  case  In  support  of  the  ap- 
pUcation  for  quo  warranto,  and  that  the 
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same  evidence  will  be  adduced  respond- 
ents therein  to  defeat  said  appllcaUon  as  will 
be  adduced  in  support  of,  and  In  resiatance 

to,  the  petition  herein. 

"And  respondent,  further  answering,  says 
that  upon  said  application  ex  parte,  and 
without  notice  to  respondents  therein,  who 
are  and  were  at  said  time  the  officers  of 
respondent  herein,  the  said  circuit  court  of 
Greene  county  issued  its  restraining  order 
restraining  said  respondents  from  In  any 
maniier  conducting  or  operating  said  club. 
R^pondent  says  that,*1n  respect  to  and  in 
obedience  to  said  order,  the  respondents 
therein  named  and  respondent  herein  has  ab- 
solutely refrained  from  opening  Its  said  club 
or  Its  rooms,  and  has  absolutely  refrained 
from  conducting  said  dub  In  any  manner, 
and  respondent  says  it  will  obey  the  said 
commands  of  said  court 

"Respondent  says  that  said  writ  is  made 
returnable  to  the  January,  1913,  term  of  said 
court,  and  that  the  same  Is  now  pending, 
and  the  injunction  therein  granted  and  serv- 
ed Is  now  in  full  force. 

"Wherefore  respondent  says  that  the  said 
circuit  court  of  Greene  county,  a  court  of 
competent  jurisdiction  and  the  court  which 
entered  the  pro  forma  decree  organizing  re- 
spondent, has  full  and  prior  jurisdiction  In 
the  premises,  and  the  proceedings  herein  ore 
cumulative  and  oppreB8iv& 

"And  respondent  therefore  prays  that  this 
proceeding  be  abated,  the  writ  Issued  herein 
quashed,  and  the  petition  herein  be  dismiss- 
ed, and  for  such  other  rell^  as  to  this  court 
may  seem  meet  and  proper. 

"And  for  further  return  to  the  writ  and 
petition  herein,  and  still  respectfully  protest- 
ing to  the  jurisdiction  of  this  honorable 
court,  and  not  intending  to  waive  such  con- 
tention by  this  appearance  and  answer,  but 
expressly  r^rrlng  all  rights  in  the  prem- 
ises, for  such  return  and  plea  respondent  fur- 
ther says  that  this  honorable  court  has  not 
jurisdiction  herein,  and  that  the  proceeding 
beretn  la  In  violation  of  the  rights  guaran- 
teed to  this  reapondeut  and  to  the  officers 
and  m^bers  thereof  by  the  Oonstitutlon  of 
the  state  of  Missouri,  and  especially  by  sec- 
tions 22,  t8,  and  SO  of  artiote  t  of  the  atate 
of  MUaimri  and  of  article  14  of  the  amend- 
me»ta  to  the  ConetUuHon  of  the  Vnitett 
Biatet. 

"In  rapport  of  sndi  r^m  and  plea,  re- 
spondent that,  by  the  application  hoe- 
In,  relator  chargeB  and  ctaai^  only  that 
respondent  and  through  Its  officers  and 
members  has  beoi  gnllty  of  vl(datifflis  of  the 
criminal  laws  of  the  state  Missouri,  which 
it  dmles,  and  the  sole  purpose  of  sndi  In- 
quiry Is  to  have  respondent  and  its  said  offl' 
cers  and  members  found  and  adjudged  guilty 
of  such  Tfolations,  and  with  such  basis  to 
revoke  the  charter  of  respondent 

"That  tty  reason  of  the  praulsea  rcdator 
prays  this  hraorable  court  to  usurp  the  func- 


tions of  a  Jury  and  to  deny  to  the  respondent 
and  its  said  officers  and  members  a  trial  by 
jnry.  Bespoudent  respectfully  says  that  be- 
fore It  or  any  of  its  members  or  Its  officers 
can  be  deprived  of  Its  and  their  rights  undo' 
the  law  and  of  the  right  to  so  meet  and  pur- 
sue the  rights  and  enjoy  the  privileges  guar- 
anteed by  said  Constitution  on  the  grounds 
that  the  criminal  laws  of  said  state  have 
been  invaded,  a  conviction  must  first  be  bad 
and  obtained  according  to  the  law  of  the 
land,  to  wit,  on  an  indictment  or  information 
duly  returned  or  presented  as  prescribed  by 
sections  22,  28,  and  SO,  article  2,  of  said  Con- 
stitution ;  and  such  verdict  of  guilty  must 
be  duly  returned  by  a  jury  impaneled  and 
upon  a  trial  by  a  jury  as  heretofore  enjoy- 
ed and  especially  as  existing  at  the  date  of 
the  adoption  of  said  Constitution  as  fully 
provided  by  sections  22,  Stf,  and  SO,  article  2, 
of  said  Constitution. 

"Respondent  say^  that  by  this  procedure 
relator  attempts  and  IntMids  to  derive  re- 
spondent and  each  and  every  of  Its  officers 
and  members  of  its  and  their  rights  under 
the  law  by  attempting  to  show  a  violation 
of  said  criminal  laws,  and  by  depriving  It 
and  them,  and  each  of  them,  of  the  presump- 
tion of  innocence  which  would  be  indulged 
in  a  criminal  case,  and  by  avoiding  the  neces- 
sity of  establishing  such  vl<dation  beyond  a 
reasonable  doubt 

"Respondent  says  that  by  reason  of  the- 
premises  and  if  this  honorable  court  should 
entertain  jurisdiction  herein,  the  respondent 
and  each  of  its  members  would  be  deprived 
of  the  rights  guaranteed  by  the  said  Consti- 
tution, and  especially  by  sections  . 

"Wh»:etore  respondent  prays  that  said 
writ  be  quashed  and  tills  application  dia- 
mlssed,  and  for  such  other  relitf  as  to  this- 
court  may  seem  meet  and  xm^iear. 

"And  BtUl  protesting  against  tiia  jnrisdlc- 
tlon  of  this  honorable  court  herein,  and  with- 
out Intending  to  confor  such  jurisdiction  by 
this  appearance  and  answer,  but  expressly 
reservli^  all  sndi  objection^  respondent  for 
further  return  denies  eadi  and  every  alle- 
gation in  the  said  petition  contained,  and 
to  eadi  and  every  redtal  in  the  said  writ 
contained,  except  that  the  said  respondent 
was  organised  as  aforesaid,  and  demands 
strict  proof  of  all  said  averments  of  viola- 
tions of  law  as  therein  contained,  and  of^ 
this  puts  itself  upon  the  country  and  re- 
spectfully demands  the  judgment  of  tiiepeer» 
on  all  questions  of  fact  tendered  the  Is- 
sues herein. 

"Wherefore  respondent  prays  jndgmoit.'* 

After  tiie  oral  argument  of  the  case  on 
January  9,  1913,  tile  reepondent,  over  the 
objection  of  the  relator,  interlined  the  de»- 
Ignation  of  the  sections  and  artides  of  the- 
Constitution  Italldaed  In  tiie  above  copy  of 
its  return. 

The  respondent  appeared  at  tiie  time  and 
place  fixed  by  the  commiHkmer  fbr  taking 
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testimony  and  filed  the  following  protest: 
"Comes  now  tbe  respondent,  and  still  pro- 
testing against  the  jurisdiction  of  the  Spring- 
field Conrt  of  Appeals  In  the  premises,  and 
appearing  at  this  hearing  for  such  purpose 
baly  to  protest  against  the  bearing  herein, 
and  to  protest  against  the  taking  of  any  evi- 
'dence  until  anch  honorable  court  shall  de- 
termine that  it  have  jurisdiction  herein,  doth 
move  and  say  that  this  hearing  should  not 
proceed  because  the  said  court  has  no  Ju- 
risdiction herein,  and  respondent  protests 
against  the  taking  of  any  evidence  herein." 
The  respondent  offered  no  testimony. 

The'  testimony  of  the  present  and  prior 
police  force  of  Springfield  was  taken  In  be- 
half of  relator,  disclosing  that  the  organlza- 
41on,  in  open  defiance  of  the  policemen  of 
the  city  of  Springfield,  had  since  the  or- 
^nlzatlon  of  the  association  been  engaged 
solely  In  the  flagrant  violation  of  the  sections 
of  the  statute  referred  to  In  the  relator's  in- 
formation; that,  when  one  policeman  sought 
to  gain  admission  to  the  rooms  of  the  club 
In  order  to  suppress  law  Tiolatlons^  he  was 
4idTlsed  by  one  of  the  members  of  the  or- 
ganisation that  if  he  undertook  anything  of 
the  kind  that  he  would  shoot  him;  that, 
vben  they  sought  to  gain  admission  Into 
the  rooms,  the  doors  were  locked;  that  dis- 
turbances were  continually  In  progress  at 
their  clubrooma;  that  almost  continually  in- 
-decent  and  ofTensiTe  language  was  used  there; 
that  there  had  been  various  fights  and  shoot- 
ing scrapes  at  this  club;  that  the  club  was 
frequmted  by  women  and  men  of  bad  re- 
pute; that  they  were  ei^aged  in  the  Illegal 
sale  of  iDtoxicatii^  liquors  and  of  harbor- 
ing women  of  bad  repute;  that  crap  shoot- 
ing was  carried  on,  and  one  of  the  members 
ran  a  poker  game;  and  that  the  place  where 
the  association  held  forth  had,  by  reason  of 
the  noises  and  disturbances,  become  a  pub- 
lic nuisance^ 

Section  3432,  R.  S.  1909,  provides  for  the 
■organization  of  associations  "for  benevolent, 
religious,  scientific,  fraternal-beneficial,  or 
«ducational"  purposes.  The  mere  statement 
of  the  situation  Involved  in  these  proceed- 
ings Bufildently  magnifies  the  conditions  sur- 
rounding this  organization,  and  will  so  thor- 
-ou^ly  convince  the  most  casual  reader  of 
the  folly  of  the  state  permitting  the  franchise 
to  continue  that  no  good  purpose  could  be 
served  by  commenting  thereon. 

[1,  2]  The  respondent,  by  Its  return,  under- 
took to  set  up  as  a  bar  that  there  was  an- 
other action  pending  In  the  circuit  court  of 
Greene  county,  having  the  same  object  in 
■view  aa  this  suit  It  is  alleged  in  the  return 
that  the  application  there  filed  sets  forth 
**sab8tantially  the  same  allegations  as  are 
In  the  petition  and  writ  herein  contained," 
and  that  "the  issues  in  both  proceedings  are 
Identically  the  same."  These  allegations  are 
simply  the  mere  conclusions  of  the  pleader, 
and  state  no  substantlTe  facts  aa  ahonld  be 
done  to  the  rad  that  thl«  court  may  asoer> 


tain  for  itself  in  regard  to  what  the  allega- 
tions and  Issues  are  in  the  suit  alleged  to  be 
pending  in  the  circuit  ooort  of  Greene  coun- 
ty. Hendricks  v.  Calloway,  211  Mo.  536,  B57, 
111  S.  W.  60.  The  respondent  did  not  see 
fit  to  ofCer  any  testimony  in  support  of  even 
this  general  allegation,  and  therefore  that 
contention,  aa  to  the  paidency  of  the  suit 
in  the  circuit  ooort,  la  not  before  ub  for 
consideration. 

[8]  Respondent  contends  in  its  return  that 
the  circuit  court  has  original  exclusive  Juris- 
diction to  regulate  It  or  to  revoke  the  pow- 
ers by  the  pro  forma  decree  of  that  court 
created.  Section  3444,  R.  S.  1909,  does  con- 
fer upon  the  drcnit  conrt  of  tbe  county 
In  which  any  corporation  so  organized  shall 
be  located,  upon  proceedings  by  Information 
in  the  nature  of  a  quo  warranto,  the  right 
to  Inquire  into  any  alleged  unlawful  acta 
of  misuser  or  nonuaer  of  its  franchise.  We 
are  of  the  opinion  that  this  does  not  confer 
exclusive  original  Jurisdiction  on  the  circuit 
court  Section  22  of  article  6  of  the  Con- 
stitution of  this  state  provides  that  the  cir- 
cuit court  shall  have  excluidve  original  Ju- 
risdiction In  all  cases  not  otherwise  provid- 
ed for.  Section  8956,  R.  S.  1909,  second  para- 
graph, provides  that  the  circuit  conrt  shall 
have  exclusive  original  JurlstUction  in  all 
civil  cases  which  shall  not  be  cognizable  be- 
fore the  county  courts,  probate  courts,  and 
Justices  of  the  peace,  and  not  otherwise  pro- 
vided for  by  law.  But  section  8,  art.  6,  of 
our  Constitution,  confers  Jurisdiction  upou 
the  Supreme  Court  to  issue  quo  warranto 
and  other  remedial  writs;  section  12  of  the 
same  article  confers  similar  Jurisdiction  upon 
the  St  Louis  Court  of  Appeals;  and  section 
4  of  the  amendment  of  1884  confers  similar 
Jurisdiction  upon  the  Kansas  City  Court  of 
Appeals,  "and  to  such  additional  Courts  of 
Appeal  aa  may  be  by  law  created." 

In  State  ex  rel.  v.  Norton!,  201  Mo.  1,  26, 
98  S.  W.  564,  660,  It  Is  held:  "That  Courts 
of  Appeal  have  the  same  power  to  issue  orig- 
inal writs,  and  have  the  same  control  of  all 
Inferior  courts,  that  the  Supreme  Court  has, 
when  they  have  Jurisdiction,  or  are  not  pro- 
ceeding In  excess  of  th^  Jurisdiction,  is  not 
controverted."  In  State  ex  reL  v.  Branch, 
28  Mo.  App.  181,  It  is  said  that:  "The  con- 
stitutional provisions  conferring  Jurisdiction 
upon  this  court  to  grant  a  writ  of  quo  war- 
ranto la  identical  with  that  conforli^  Juris- 
diction on  the  Supreme  Court  in  such  mat- 
ters. The  same  rule  of  construction  and  of 
practice  ahould  a[q>ly  la  both  courts."  It  Is 
thua  apparent  that  Jurisdiction  has  bew 
"otherwise  provided  for"  In  this  court,  as 
contemplated  in  said  section  22  of  article  6 
of  the  Constitution,  and  In  aectlon  3966,  R. 
S.  1009.  Our  jurisdiction,  however.  Is  limit- 
ed to  and  coextenaive  with  the  subjectrmat- 
ter  of  which  we  would  have  Jurisdiction  in 
the  event  of  an  appeal.  State  ex  rel.  v. 
Norton!.  201  Mo.  1,  28,  98  S.  W.  654 ;  State 
ex  reL  t.  Rombaner,  101  Mo.  499,  14  S.  W. 
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728.  And  as  we  hare  appellate  Jurladlctlon 
in  a  case  ot  the  character  of  the  one  now 
under  adjudication,  we  necessarily  hare  orig- 
inal and  concurrent  JnrlsdicUon  with  the  dr- 
coit  court 

[4]  The  respondent  by  Its  return  further 
seeks  to  rely  upon  the  constltutloDal  provl- 
slona  for  a  trial  by  Jury;  and  while  It  may 
be  true  that  the  respondent  In  this  case  did 
not  Incorporate  In  its  return  the  specific  sec- 
tions and  articles  of  the  Constitution  upon 
whldi  its  reliance  was  placed,  and  did  not 
hare  its  return  so  spedflc  when  filed,  at  the 
time  the  testimony  was  taken,  or  at  the 
time  It  was  agreed  that  the  marshal  of  this 
conrt  aihooM  take  immediate  charge  of  the 
premises  and  the  property  of  the  respondent, 
but  Interlined  the  italicised  portlona  of  the 
retnm  aft«-  the  oral  argnmoit  upon  tfie 
final  hearing  of  the  case,  and  while  It  may 
be  true  that  respondent  most  come  into  the 
open  and  point  oat  the  spedflc  proTlaion  of 
the  Constitution  upm  which  it  relies  (Lota* 
meyer  t.  Cordage  Co..  214  Mo.  6S5,  688,  113 
S.  W.  1106,  mO;  Hnlett  t.  Bailway  Co.. 
14S  Mo.  85,  ST,  46  S.  W.  951),  and  that  'In 
so  grave  a  matter  as  a  constitutional  ques- 
tion it  should  be  lodged  In  the  case  at  the 
earliest  moment  that  good  pleading  and  or- 
derly procedure  will  admit  under  the  drcum- 
stanoes  of  the  given  case,  otherwise  It  will 
be  waived"  (Lohmeyer  r.  Cordage  Co.,  su- 
pra), yet  we  may  assume,  for  the  purpose  of 
reaching  our  condusion  In  this  case,  that  the 
coustitatlonal  qneatlon  of  the  relator's  right 
to  a  trial  by  Jury  is  raised,  and,  so  conced- 
ing, we  find  that  the  Supreme  Court  of  this 
state  as  early  as  1877,  In  the  case  of  State 
ex  rel.  v.  Lupton,  64  Mo.  415,  27  Am.  Rep. 
263,  held  that.  In  case  of  Information  in  quo 
warranto  proceedings,  the  defendant  baa  no 
constitutional  right  to  a  trial  by  jury.  Also 
in  State  ex  rel.  v.  Delmar  Jockey  Club,  200 
Mo.  34,  51,  02  S.  W.  185.  18d,  98  S.  W.  689, 
It  is  said  that:  "There  can  be  no  doubt  that 
a  corporation  may  be  proceeded  against  by 
quo  warranto  for  a  misuse  or  perversion  of 
the  franchise  conferred  upon  It  by  the  state, 
notwithstanding  Its  officers  and  agents  may 
at  the  same  time  be  amenable  to  the  crimi- 
nal law  for  ofFenses  committed  by  them  tn 
perversion  of  such  franchise.  •  •  •  Nor 
are  we  prepared  to  give  assent  to  the  conten- 
tion that  the  defendant  corporation  could 
not  be  held  to  answer  for  such  wrongful  acts 
until  its  agents,  guilty  of  the  criminal  of- 
fense, be  tried  and  convicted."  To  the  same 
effect  Is  the  holding  in  the  case  of  State  ex 
rel.  V.  Standard  Oil  Co.,  218  Mo.  1,  350.  U6 
S.  W.  902. 

After  the  Supreme  Court  has  determined 
that  a  particular  proceeding  is  constitution- 
al, such  question  is  no  longer  debatable,  and 
is  not  a  question  for  consideration ;  and, 
by  reason  of  the  above  declslona  of  the  Sn- 
prenie  Court,  we  are  not  required  to  deter- 


mine the  constitutionality  of  any  issue  sought 
to  be  raised  by  the  return  In  regard  to  the 
right  of  the  respondent  to  a  Jury  trial.  State 
T.  Ounpbdl,  214  Mo.  362.  118  S.  W.  1081: 
Lohmeyer  v.  C(»dage  Co.,  snpra. 

[S]  It  necessarily  follows  from  vrtiat  has 
been  said  above  that  the  respondoit  should 
be  ousted  of  all  of  Its  franchise  and  charter 
grants,  and  that  the  same  be  forfeited  to  the 
state,  the  corporation  dissolved,  and  the  re- 
spondent pay  the  costs  of  this  proceeding; 
and  it  Is  ordered  that  the  Judgmoit  of  tlds 
conrt  be  so  entered.  All  concur. 


DUDLBT  V.  WABASH  B.  CO. 

(St  Louis  Court  of  Appeals.  Missouri.  MaiA 
1, 1613.  Befae^[ng  Denied  March 
15.  im) 

1.  Nboliqbnoe  (I  93*)— CmLnsBR— IicPUTiD 
Nequqencb  or  Parent. 

The  negligence  of  a  father  of  a  little  girl, 
riding  with  him.  fn  driving  tn  front  of  a  tnln. 
Is  not  to  be  imputed  to  h^, 

[Ed.  Note^For  other  cases,  see  Negligence. 
Gent  Dig.  ff  147-160;  DecTDlg.  |  93.^] 

2.  Negligence  (8  93*)  —  Pasemt's  Nboli- 
qbnce  lufutable  to  child.  ' 

The  negligence  of  the  father  <^  a  little  girl, 
riding  with  hun,  in  driviag  tn  front  of  a  train 
when  he  saw  it  in  time  to  avoid  It,  cannot  be 
said  to  be  the  sole  cause  of  her  injury,  bo  as  to 
free  the  company  of  liability  to  her,  as  a  Joint 
tort-feasor,  for  not  giving  the  crossing  signal, 
she  being  free  of  coDtributon  negligence;  as, 
had  it  been  given,  she  might  have  saved  hersdi 
from  injury. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  fl  147-150 ;  Dec.  Dig.  1  93.*] 

3.  Evidence  (|  123*)— Res  Qkbtm. 

Statement  of  plaintUTs  father,  a  few  min- 
utes after  a  train  ran  into  his  team.  In  answer 
to  a  question  as  to  how  it  happened,  is  not  part 
of  the  res  gests,  but  a  narrative  of  a  past 
event,  constituting  hearsay. 

[Ed.  Note.—For  other  cases,  see  EMdeuce, 
Cent.  Dig.  §1  351-308 ;  DecTMg;  {  123.*] 

4.  Damages  (I  182*)— Pbbsohai.  Ihjubikb— 
BxoBssiTB  vsaniCT. 

A  verdict  of  M^OOO  for  the  lueaklng  nn 
ankle  and  a  leg  of  a  young  girl,  she  also  receiv- 
ing a  number  of  painful  flesh  wounds  and  a 
general  nervous  shod^  which  may  toad  to  im- 
pair her  health  during  her  whids  Uf^  cannot  be 
said  to  be  excessive. 

[Dd.  Note.— For  other  osmb,  sse  Damages, 
Cent  Dig.  II  S72-886,  890Td^  Dig.  1  m*} 

Appeal  from  Circuit  Court,  Audrain  Ooan- 
ty;  Jas.  D.  Bamett,  Judge. 

Action  by  Zella  Dudley,  by  next  friend, 
against  the  Wabash  Ballroad  Company. 
Judgment  for  plaintiff.  Defendant  appeals. 
Affirmed. 

J.  L.  Minnis,  of  SL  Louis,  and  Robertson  & 
Robertson,  of  Mexico,  Mo.,  for  aKKllant  BL 

5.  Gantt,  of  Mexico,  Mo.,  and  Barclay,  Fannt- 
leroy  &  Culleu,  of  St  Louis,  for  respondent. 

NOBTONI,  J.  This  Is  a  suit  for  damages 
accrued  to  plaintiff  through  the  negligence  of 
defendant  Plaintiff  recovered,  and  defend- 
ant prosecutes  the  appeal.   Plaintiff  Is  a  mi- 
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nor  and  prosecates  her  salt  by  ber  fattier  u 
lier  next  filend  doly  appointed. 

At  tile  time  of  her  injury,  plaintiff  was 
about  X5  years  of  age.  She,  In  company  with 
a  younger  sister  and  ber  father,  was  en  ronte 
borne  from  the  town  of  Martlnsburg  in  an 
opoi  boggy,  whoi  they  were  run  upon  Iqr  de- 
fendant's train  at  a  public  road  crossing  on 
its  tra(^  As  a  resnlt  of  the  colliiifHi,  idain- 
tUTs  younger  slater,  Eunice  Dudley,  was  kill- 
ed, and  she  (plalntlft)  received  iMdnful  and 
permanent  injurlea  to  compensate  whldi  this 
suit  Is  prosecuted.  The  negligence  relied  up- 
on for  a  recovery  portains  to  the  fidlure  of 
defendant  to  ring  the  beU  or  sound  the  whistle 
attached  to  its  locomotive  oigine  on  approach- 
ing the  road  crossing  in  acoordanoe  with  the 
statute  in  that  behalf  made  and  provided. 
The  record  is  replete  with  evidence  tending 
to  sustain  the  charge  of  negligence  thus  laid. 
It  appears  plaintiff,  in  company  with  her 
little  sister  and  father,  had  attended  the  Old 
Settlers'  picnic  on  that  day  and  woe  travel- 
ing the  public  road  en  route  home  about  9 
o'clock  at  night,  when  she  received  her  In- 
Juriea.  At  the  p(dnt  of  the  crossing  of  the 
railroad  and  the  public  road  Involved  here, 
the  railroad  tracks  were  depressed  about  five 
feet  in  a  cat,  and  the  public  road  approaching 
tbe  crossing  was,  of  course,  depressed  as 
welL  Along  the  aide  of  the  railroad  and  ad- 
jacent to  the  public  road,  high  weeds  grew 
profusely  and  obstructed  tbe  view  of  those 
on  tbe  public  road  approaching  the  railroad 
crossing.  The  view  of  plaintiff's  father  thus 
being  obstructed,  he  drove  upon  the  railroad 
track  immediately  in  front  of  the  train, 
which,  it  Is  said,  had  omitted  to  sound  the 
usual  warnings  of  approach  by  means  of  bell 
or  whistle.  The  material  facts  touching  the 
right  of  recovery  and  the  matter  of  defend- 
ant's negligence  and  that  pertaining  to  the 
contributory  negligence  of  plaintiff's  father, 
who  was  driving  the  team,  have  all  been  re- 
viewed by  this  court  on  a  prior  occasion,  and 
It  will  be  unnecessary  to  set  them  out  In  de- 
tail here.  For  the  purpose  of  this  appeal,  it 
is  sufficient  to  say  that  there  Is  nothing  in 
the  evidence  tending  to  prove  plaintiff  guilty 
of  negligence  as  a  matter  of  law,  for  she  was 
at  most  the  guest  of  her  father,  who  drove 
upon  the  railroad  track  In  front  of  the  pass- 
ing train.  It  appears  that  plaintiff  looked 
and  listened  but  did  not  observe  the  train  be- 
fore gains  npon  the  track,  and  defendant's 
n^ligoice  in  failing  to  give  the  crossing  sig- 
nals is  abundantly  proven  in  the  case.  Tbe 
case  of  Dudley  v.  Wabash  R.  Co.,  150  S.  W. 
737,  was  a  salt  by  plaintiff's  father  In  his 
own  right  under  the  wrongful  death  statute 
for  the  death  of  plaintiff's  little  sister,  Eu- 
nice Dudl^,  which  resulted  from  the  same 
coUlston.  Reference  to  that  case  is  made  for 
a  more  extensive  statement  of  the  facts  i>er- 
talnlng  to  this  one,  and,  Indeed,  many  of 
tbe  questions  presented  on  this  appeal  are 
condnded  by  the  Judgment  of  the  court  tikere. 


It  will  be  unnecessary  to  consume  lime  Id 
further  review  of  those  matters,  and  on  this 
appeal  consideration  will  be  given  to  Qiose 
questions  only  which  were  not  adjudicated  in 
that  ca8&  In  the  former  case  we  h^d,  after 
thorough  review  of  all  the  evidence,  that 
both  the  matter  of  deftedant^  negligence  and 
that  of  the  omtributory  ne^lgence  of  plain- 
tifTs  fatho*,  which  was  more  important  on 
the  right  of  recovery  there  than  here,  were 
quesUons  for  the  Jury. 

[1]  If  plaintiff's  father,  when  suing  In  bis 
own  right  for  the  death  of  taia  daughter  Eu- 
nice, was  not  to  be  denied  a  recovery  as  a 
matter  <tf  law  on  the  grounds  of  contributory 
negligence  for  dxlvbig  in  front  of  the  ap- 
proaching train,  it  Is  obviooa  the  right  of 
recovery  of  this  plaintifl  should  not  be  de- 
nied on  that  score,  for  his  negligence  may 
not  be  Imputed  to  ber  In  the  drcumstancea 
of  the  case,  as  she  was  a  little  girl  in  bis 
care  or  his  guest  in  On  carriage  as  it  were, 
and  there  is  nothing  whatever  to  suggest  ac- 
tive negligence  on  her  part  Stotler  v.  Chi- 
cago &  A.  R.  Co.,  200  Ho.  107,  144,  145,  146, 
147,  98  S.  W.  500. 

C2]  Though  by  no  means  conclusive,  there 
Is  some  evidence  tending  to  show  plalntUTs 
father  saw  the  light  of  the  train  and  knew 
of  its  approach  before  driving  upon  the  cross- 
ing, and  that  he  said  he  thought  be  could 
"make  It  across"  In  safety.  No  one  can  doubt 
that  the  requirements  of  the  statute  with 
re8[>ect  to  the  sounding  of  signals  by  bell  and 
whistle  are  for  the  purpose  of  warning  those 
approaching  the  crossing,  and  therefore,  if 
one  on  the  public  road  actually  sees  the  train 
and  knows  of  Its  presence,  the  warning  so  re- 
quired is  without  an  office  to  perform.  In 
such  ^drcumstances,  no  recovery  Is  to  be  al- 
lowed for  the  mere  'omission  to  sound  the 
crossing  signals  when  the  injured  person  saw 
the  train  and  knew  of  its  approach  in  ample 
time  to  avoid  the  collision  for  the  very  good 
reason  that  the  omission  to  sound  the  alarm 
Is  in  no  sense  the  inducing  or  proximate 
cause  of  the  injury.  In  this  view,  defendant 
requested  the  court  to  instruct  the  Jury  that 
if  plaintiff's  father  actually  saw  the  train  or 
the  headlight  of  the  engine  and  knew  of  its 
approach  and,  notwithstanding,  attempted  to 
cross  the  track  In  front  of  the  same,  and 
thus  occasioned  the  collision,  then  plaintiff 
Is  not  entitled  to  recover.  This  proposition 
Is  Incorporated  In  different  form  In  two  b^mi- 
rate  Instructions  requested  by  defendant  and 
refused  by  the  court  It  is  argued  the  court 
erred  In  refuMog  to  so  charge  the  Jury,  for 
it  Is  said.  If  plaintiff's  father  saw  and  knew 
of  the  approach  of  the  train  in  ample  time 
to  have  avoided  the  collision,  the  failure  to 
sound  the  crossing  signal  was  remote  in  the 
chain  of  causation,  and  the  negligence  of  the 
father  alone  is  the  proximate  cause  of  plain- 
tiff's injury,  for  he  had  charge  of  tbe  team 
and  drove  upon  the  track  immediately  In 
front  of  the  awoacblng  looomotlT&  The  ar- 
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gnmoit  concedes  tbat  tbe  n^Ugence  of  tdaln* 
tUTs  father  is  not  to  be  imputed  to  her  as 
a  matter  of  law,  but  asserts  that,  as  plaln- 
tlff  derives  her  cause  of  action  through  tbe 
omission  of  defendant  to  give  warning  of 
the  approach  of  the  train,  then  she  Is  not 
entitled  to  recover  If  the  jur;  should  find 
that  her  tether  saw  the  train  and  knew  of 
Its  presence  In  time  to  avert  the  Injury.  It 
is  urged  that  if  plaintHTs  father  saw  the 
train  and.  notwltlistanding,  drove  upon  the 
crossing,  then  his  negligence  is  the  sole  cause 
of  plainUiTB  injury,  and  no  liability  obtains 
against  defendant  for  his  negligent  act 

We  must  reject  this  argument  as  unsound 
in  the  circumstances  of  the  case,  for  it  omits 
to  reckon  with  the  separate  liabilities  which 
attend  ^e  acts  of  individual  Joint  tort-feas- 
ors and  omits  to  reckon,  too,  with  the  obliga- 
tion Imposed  on  defendant  by  the  statute  to 
warn  plaintiff  of  tbe  approach  of  the  train 
as  well  as  to  warn  her  father,  who  was 
driving  the  team.  Such  an  argument  would 
inhere  with  much  force  and  be  persuaslre, 
indeed,  if  not  coucluelve.  In  the  suit  of  the 
father,  but  not  so  where  the  injured  dai^h- 
ter  is  asserting  her  right  of  recovery,  for 
the  def^dant  may  be  required  to  respond 
for  her  injury  though  both  her  father,  who 
drove  the  team,  and  defendant,  were  negli- 
gent in  the  premises,  and  even  though  the 
n^ligence  of  both  concurred  in  entailing  the 
injury  upon  her,  provided  she  was  duly  care- 
ful herself,  and  It  is  found  that  she  was. 
No  one  can  doubt  tbat  Joint  tort-feasors  may 
be  required  to  respond  either  Jointly  or  sepa- 
rately, as  the  plaintiff  may  elect,  for  an  In- 
Jury  which  results  from  the  concurring  negli- 
gence of  two  or  more  wrongdoers.  Miller  v. 
United  BysL  Co.,  155  Mo.  App.  628,  134  8.  W. 
1046.  This  being  tru^,  if  the  plaintiff  was 
In  the  exercise  of  ordinary  care  on  ,her  own 
part,  as  the  Jury  found  she  was,  she  is  enti- 
tled to  recover  from  the  defendant  for  In- 
juries received  as  a  result  of  Its  omission  to 
sound  the  bell  or  blow  the  whistle,  even 
though  her  father  knew  of  the  approach  of 
the  train  and  negligently  approached  it,  un- 
less the  Jury  should  find  that  she,  too,  knew 
of  the  approach  of  tbe  train  in  time  to  have 
avtdded  the  collision,  and  the  instructions 
requested  do  not  Incorporate  the  latter  prop- 
osition. They  hypotheslEe  alone  the  ques- 
tiOQ  of  the  father's  knowledge  of  the  ap- 
proaching train,  and  it  Is  conceded  in  tlie 
a^inment  bis  negligence  is  not  to  be  imputed 
to  hat.  To  elucidate,  touching  this  matter, 
it  may  be  said  tliat,  had  defendant  sounded 
the  crossing  signals  In  compliance  with  the 
statute,  likely  plaintiff  wonld  have  recelTed 
warning  In  time  to  have  saved  herself  from 
injury,  though  the  fathw  drove  forward  up- 
on the  cro8Bii%  as  he  did;  that  is  to  say, 
she  might  have  Jumped  out  of  the  bnggty  or, 
Indeed,  have  prevented  lier  fatber  from  driv- 
ing upon  tbe  crossing.  So  it  cannot  be  said 
as  a  matter  of  law  tbat  the  faOier'a  nei^- 
sence  Is  the  sole  cause  of  tbe  injury,  ern 


if  he  did  see  the  train  approadilng,  for  the 
statute  imposed  the  obligation  on  defoidant 
to  warn  plaintiff  of  the  approach  of  the  train 
as  well  as  to  warn  her  tether.  In  this  view, 
it  is  reasonably  probable  that  defendant's 
negligence  In  omitting  to  warn  plaintiff  (for 
as  to  this  we  put  aside  the  father's  knowl- 
edge of  the  situation  which  may  not  be  Im- 
puted to  her)  concurred  with  the  negligence 
of  plaintiff's  tether  as  the  proximate  cause 
of  her  injury.  Sncb  being  true,  the  matter 
was  for  the  Jnry,  as  reasonable  probabilities 
on  the  evidence  always  are,  and  the  court 
very  properly  refused  the  Instructions  as  re- 
quested, for  they  hypothesized  alone  the 
father's  knowledge  of  the  approaching  train, 
and  it  is  obvious  this  may  not  be  imputed  to 
plaintiff.  Though  tbe  tether  was  negligent, 
his  tenlt  may  not  have  been  the  Bole  cause 
of  plalntUTs  Injury. 

[3]  As  a  result  of  the  collision,  plaintiff's 
little  sister.  Eunice,  about  12  years  old,  was 
killed,  tbe  plaintiff  hers^  was  precipitated 
a  considerable  distance  on  the  railroad  right 
of  way  and  severely  and  [)ermanently  Injur- 
ed, and  her  tether  was  thrown  Into  the  weeds 
by  the  roadside.  It  is  said  that  the  train 
was  running  from  40  to  45  mllee  an  hour.  A 
brakeman,  Hopson,  was  riding  on  the  engine. 
The  train  slowed  down  and  stopped  as  soon 
as  possible.  Hopson  alighted  from  the  engine 
and  ran  back  to  where  plalntlfl's  father  was 
by  the  side  of  the  railrpad.  Hopson,  the 
brakeman,  testlSed  that,  at  tbe  time  he 
found  plaintiff's  tether  over  on  tbe  right  of 
way,  "It  seemed  to  be  like  be  was  just  rais- 
ing up."  Defendant's  counsel  then  sought 
to  prove  by  tbe  witness  Hopson  that  he  ask- 
ed Dudley,  plaintiff's  tether,  how  it  hap- 
pened, and  Dudley  said  that  "the  horses  got 
frightened,  and  he  did  not  think  the  train 
was  so  close  as  it  turned  out  to  be,  and  be 
thought  be  could  get  across  ahead  of  it" 
The  court  dedined  this  offer  of  proof,  and  it 
is  argued  here  this  was  error,  for  it  is  said 
the  stetement  so  made  by  plaintiff's  tether 
at  the  time  within  a  few  minutes  after  the 
fact  of  the  colllsl(Hi  and  in  the  full  view  of 
tbe  calamitous  results  was  of  the  res  gests?. 
While  the  declaration  to  be  a  part  of  tbe 
res  gestoe  need  not  be  ccdnddent  in  point  of 
time  with  tbe  main  tect  to  be  proved,  in 
every  case,  and  while  It  ia  owngb  ttiat  tlie 
two  shall  be  so  clearly  connected  tbat  Uie 
dedaration  can,  in  tbe  ordinary  otmrse  of  af- 
telrs,  be  said  to  be  tbe  spontaneous  ezdama- 
tion  of  the  real  cause  of  the  injury.  It  Is  cer- 
tain that  tbe  ezelamatim  must  reveal  a 
QKHiteneltj  of  expression  in  order  to  diap- 
acttfiae  It  as  a  verbal  act  Hie  qMmtanettj 
of  expression  immediately  upon  or  after  tb» 
bappoiliv  at  tbe  ev«it  and  In  tbe  very  midst 
of  tbe  surroundings  Is  tbe  elenmt  vhkdi 
Imparts  the  characteristics  of  a  verbal  act 
performed  at  the  time  and  thus  renders  the 
expression  of  tbe  res  gestae.  See  Leabegr  t. 
OasB  Avenue,  etc.,  Ry.  Co.,  9T  Mo.  166, 10  8L 
W.  fiS,  10  Am.  Bt  Bep.  800;  Sean  r.  Soatb- 
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era  Ky.  Co..  106  Mo.  142,  18  S.  W.  1007. 
However,  if  the  Btatements  sought  to  be  in- 
troduced  are  made  even  on  the  very  acme 
of  the  accident,  bat  a  few  mlnuteB  thereafter, 
and  purport  to  be  a  narrative  of  a  past 
event,  they  are  not  to  be  r^arded  as  of  the 
res  gestee,  bat  rather  as  mere  hearsay.  For 
a  case  very  much  In  point  here,  see  Adams 
r.  Hannibal  &  St  Joseph  R.  Co.,  74  Mo.  663, 
41  Am.  Rep.  333.  gee,  also,  Koenig  v.  Union 
Depot  Ry.  Co.,  173  Mo.  698,  73  S.  W.  637; 
Redmon  v.  Met  St  R.  Co.,  185  Mo.  1,  11, 
84  S.  W.  26.  105  Am.  St  Rep.  658.  It  Is  cleax 
the  statement  sought  to  be  introduced  here 
as  of  the  res  gestae  was  but  a  mere  narra- 
tive made  several  minutes  after  the  collision, 
for  the  train  slowed  down  from  40  to  46 
miles  an  hour  and  stopped  in  the  meantime, 
and  the  brakeman  had  run  back  to  where  he 
found  plaintiff's  father,  who  "seemed  to  be 
like  he  was  Just  raising  up,"  and  propounded 
the  inquiry  as  to  how  it  happened.  There 
seems  to  be  no  such  spontaneity  about  the 
declaration  as  could  Impart  the  characteris- 
tics of  a  verbal  act  performed  at  the  time 
so  as  to  render  it  a  part  of  the  main  fact  of 
the  collision,  but  rather  it  was  a  narrative 
of  the  occurrences  which  the  brakeman  sought 
to  elicit 

[4]  The  Jury  awarded  plaintiff  a  recovery 
in  the  amount  of  $5,000,  and  it  is  urged  this 
is  excessive.  But  we  are  not  so  persuaded. 
It  appears  plaintiff's  ankle  was  broken  and 
one  of  the  bones  of  her  leg  was  broken,  too; 
besides  this,  she  received  a  number  of  painful 
flesh  wounds,  and  a  general  nervous  shock, 
which  may  tend  to  Impair  her  health  during 
her  whole  life.  The  injuries  are  both  perma- 
nent and  painful,  and  as  to  what  damage 
may  be  entailed  upon  a  young  girl  of  her  age 
when  her  future,  together  with  the  pros- 
pects of  matrimony,  etc..  are  considered,  no 
one  can  tell.  We  are  not  inclined  to  disturb 
the  verdict 

other  QuestionB  are  raised,  but  they  have 
all  been  sufficiently  couEddered  in  the  com- 
panion case  of  Dudley  v.  Wabash,  supra, 
heretofore  decided,  and  It  is  unnecessary  to 
consider  them  again  here. 

The  Judgment  should  be  affirmed.  It  is  so 
ordered. 

RBTNOLDS,  P.  J.,  and  ALLEN,  con- 
cur. 


ST.  IX)TTIS  B.  W.  RT.  CO.  OP  TEXAS  T. 
SPRING  RIVER  STONE  CO. 

(Sprlugfield  Court  of  Appeals.  MiaBOurL 
March  3,  1913.) 

1.  Cabbixbs  (I  36*}  —  FBEiairr  —  Emor  of 
Takot  Ratkb  Fixed. 

Under  the  Interstate  Commerce  Act  (Act 
Feb.  4,  1887,  c  104,  24  Stat  879  [U.  S.  Comp. 
St  1901,  p.  3154]),  providing  that,  when  a  carri- 
er has  established  and  published  its  rates,  It  shall 
be  unlawful  for  it  to  draoand  or  receive  a  gseeat- 


er  or  iMi  eompeoMtton  than  Is  ncdfled  in  the 
public  schedules,  and  also  makes  It  unlawful  to 

offer  or  receive  any  rebate,  concession,  or  dls- 
crimlnadoa,  held,  that  Ae  tariff  rate  filed  by 
an  interstate  carrier  is  binding  upon  both  tbtt 
carriers  and  sbipperi^  irrewective  <tf  whether 
the  copies  thereof  are  posted  by  the  local  agent: 
and  carriers  cannot  contract  directly  or  indi- 
rectly for  any  other  rate  by  paymvit  under  a 
mistake  of  uct  and  settlement  or  otherwise. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  I  94;  Dec.  Dig.  |  SB.*] 

2.  CouBTs  (i  91*)— SULE  or  DsomoET— Unit- 
KD  States  Sxmaaa  Coukx. 

The  Court  of  Appeals  should  not  follow 
the  decisloDs  of  the  state  Sifpreme  Court  when 
they  are  plainly  in  conflict  with  those  of  the 
United  States  Supreme  Court  on  a  federal  ques- 
tion, such  as  the  construction  of  the  Interstate 
Commerce  Act  (Act  Feb.  4,  1887,  c.  104,  21 
Stat  379  ru.  S.  Comp.  St  1901,  p.  3164]). 

[Ed.  Note.— For  other  cases,  see  Courts, 
Cent  Dig.  {8  313,  325.  826;  Dec  Dig.  |  91.*] 

3.  Cabbibbs  (I  28*)  —  FsxiOHT  —  Xhtebsiatk 

CouHEBCE  Act. 

Equality  and  uniformity  of  freight  rates  Is 
the  principal  coasideratlon  in  construing  the 
IntersUte  Commerce  Act  (Act  Feb.  4,  1887,  c. 
104,  24  Stat  379  [U.  S.  Comp.  St  1901.  p. 
3154])  and  regulations  adopted  thereunder. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  67-^:  Dec.  Dig.  |  28;*  Oom- 
mefce,  Cent  Dig.  H  1-14&] 

Farrlngton,  J.,  dissenting  in  part 

Appeal  from  Circuit  Court,  Jasper  County ; 
David  E.  Blair,  Judge. 

Action  by  the  St  Louis  Southwestern  Rail- 
way Company  of  Texas  against  the  Spring 
lUver  Stone  Company.  From  a  Judgment  for 
defradant,  plalntifF  appeals.  Affirmed. 

S.  H.  West  and  Roy  F.  Britton.  both  of 
St  Louis,  and  McReynolds  A  Halliburton,  of 
Carthage,  for  appellant  Thomas  ft  HacA:- 
ney,  of  Carthage,  for  respondent 

ROBERTSON,  P.  J.  Plaintiff  sued  de- 
fendant in  the  circuit  court  to  recover  $323.- 
12  from  defendant,  and  based  its  claim  there- 
to on  the  f (blowing  facts :  In  1908  defendant 
was  operating  a  stone  quarry  at  Carthage, 
Mo.,  and  was  negotiating  with  oue  J.  B. 
Hoffman,  of  Ft  Worth,  Tex.,  for  the  sale  of 
Qve  cars  of  stone  to  be  delivered  to  Hoffman 
at  Ft  Worth.  Defmdant  called  tu»n  the 
commercial  ag^t  of  the  plalntlfl  for  a  quo- 
tation of  freight  rates,  and  recetred  a  quo- 
tation ct  cents  POT  100  pounds  tm  cars 
fA  60,000  pounds  minimnm  capadty;  the 
agent  deslgnattiuc  the  St  Louis  &  San  Fran- 
dsco  Railroad  Company,  whldi  bad  a  sta- 
tion and  frei^t  t^oe  at  Carthage,  a>  the 
initial  carrier.  Upon  this  information  the 
defendant  quoted  Hoffman  a  price  on  five 
60,000-ponnd  cars  of  stone  to  be  delivered 
at  Ft  WorUL  This  offer  waa  accepted,  and 
the  defendant  company  ordered  SO,000-pound 
cars  in  each  case;  but,  not  having  that  ca- 
pacity accesrtble,  the  railroad  company  fur- 
nished in  each  case  cars  of  greater  marked 
capacity  than  were  ordued  by  the  defdnd- 
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ant  Defendant  loaded  the  ■t<Hie  and  esti- 
mated the  weight  according  to  its  dimen- 
sions, which  was  approximately  correct;  but, 
as  the  railroad  company  had  no  facilities  at 
Carthage  for  weighing  the  cars,  they  were 
not  weighed  by  the  railroad  company  until 
they  reached  Monett  en  ronte  to  th^r  des- 
tination. The  correct  weight  was  slightly  in 
excess  of  the  estimated  weight  The  ship- 
ments were  made  between  Norember  30, 
3908,  and  December  29th  of  the  same  year; 
and,  when  the  shipments  reached  the  desti- 
nation, plaintiff  attempted  to  exact  freight 
according  to  the  marked  capacity  of  the  cars 
instead  of  according  to  the  capadty  ordwed, 
though  in  fact  the  amount  paid  by  the  de- 
fendant corresponded  neither  to  the  actual 
nor  the  estimated  weight  uf  the  shipments, 
and  was  930.52  less  than  the  freight  would 
have  amounted  to  upon  the  marked  capacity 
of  tJie  cars.  On  February  4, 1909.  before  de- 
fendant knew  the  actual  w^L^t  of  tiie  ship- 
ments, It  made  a  wilttrai  demand  oprai  the 
claim  agent  of  plaintiff  tor  9287.78  orer^ 
charge,  ^vlng  the  estimated  wdsbt  After 
making  this  claim,  the  d^ftndfmt  on  Febm- 
ary  6, 1909,  after  learning  the  correct  w^ght 
of  the  OLta,  reduced  Its  claim  to  9263.78; 
and  thereafter  the  commercial  agrait  of  the 
plaintiff  went  to  Carthage,  made  a  fnll  In- 
vestigation, and  soon  thereafter  the  defend- 
ant was  paid  9270.60  on  account  ot  the  sup- 
posed overcharge. 

The  plaintiff  bases  Its  right  to  recovery  in 
this  case  upon  the  theory  that  the  act  of 
Congress,  commonly  called  the  Interstate 
Commerce  Act  (Act  Feb.  4,  1887,  c.  104,  24 
StaL  379  [U.  S.  Comp.  St.  1901,  p.  31541), 
to  regulate  commerce  and  the  tariffs  and 
schedules  filed  in  obedience  thereto,  fixed  the 
rate  on  this  character  of  shipments  at  27% 
cents  per  100  pounds  when  the  cars  ordered 
and  used  were  loaded  to  their  capacity,  but 
that  by  virtue  of  a  rule  then  applicable  In 
this  territory  that  when  the  carrier  could 
not  furnish  a  car  of  the  capacity  ordered  by 
the  shipper,  and  for  Its  own  convenience  pro- 
vided a  car  of  greater  capacity  than  the 
one  ordered  by  the  shipper,  it  might  use  this 
car  on  the  basis  of  the  minimum  car  load 
w^ght  fixed  In  the  tariff  aivUed  on  the  size 
of  the  ear  ordered  1^  the  shipper,  bnt  In 
no  case  less  than  the  actual  w^ght,  the  ca- 
pacity of  ear  ordered,  nnmbor  of  the  order, 
and  date  of  same -to  be  shown  in  each  in- 
stance on  the  bill  of  lading  and  the  carrier's 
wayMll,  and  that  in  this  Instance  the  re- 
quired notatlona  wore  not  made  on  the  way- 
bill nor  on  the  UU  of  lading,  and  that  there- 
fore the  irtalntiff  In  the  first  instance,  should 
have  collected  27%  cents  pw  hondredwelSht 
on  the  marked  capad^  of  the  cars. 

It  was  conceded  at  the  trial  by  plaintiff's 
counsel  that  when  the  defendant  made  its 
claim  for  the  rebate,  and  when  the  plaintiff 
adjusted  and  paid  it  there  was  no  intuition, 


upon  the  part  of  dther  of  them,  to  rlt^to 
the  law.  The  trial  below  was  to  a  jury; 
and,  at  the  conclusion  of  the  plaintiff's  testi- 
mony, the  court  directed  a  verdict  in  fiivor 
of  the  def&ndant  There  is  no  controversy 
here  as  to  the  fiicts  material  to  a  declai<Hi 
of  this  case. 

In  the  case  of  State  ex  rel.  v.  Ewlng,  116 
Mo.  129,  22  S.  W.  476.  an  action  was  brought 
upon  the  offldal  bond  of  the  county  collector 
to  recover  certain  sums  retained  by  Mm  on 
settlements  for  commissions  in  excess  of 
what  was  due  him  under  the  law.  The  de- 
feudants  In  that  case,  as  in  this,  treaded  the 
settlements  In  bar;  and,  at  the  condusion 
of  the  testimony,  the  court  directed  a  verdict 
for  the  defendants.  That  case  In  principle  is 
not  different  from  this.  The  facts  In  that 
case  were  that  the  county  ortlector  had 
charged  and  withheld  greater  commissions 
on  sums  collected  Qian  he  was  allowed  by 
law;  bnt  the  conteBti<m  in  btiialf  of  Oie 
county  was  that,  as  the  commlBaiMis  had 
been  allowed  by  the  county  court  upon  a  set- 
tlement with  it  contrary  to  law,  the  defend- 
ants could  not  plead  settlement  The  de- 
fendants' contention  was  that  notwlttastand- 
li^  the  collector  was  allowed  by  the  connfy 
court  upon  a  settlement  more  by  way  of 
commissions  than  he  was  entitled  to  recdve, 
the  settlement  with  the  county  court  bad  the 
binding  force  and  conclusiveness  of  a  judg- 
ment, and  could  (mly  be  attacked  by  a  direct 
proceeding  in  equity  on  the  ground  of  fraud 
or  mistake.  This  contention  was  ruled 
against  the  defendants,  and  it  was  held  that 
the  settlement  could  be  Inquired  into  and 
mistakes  corrected  In  like  manner  as  be- 
tween Individuals  acting  in  thdr  own  behalf, 
and  It  was  held  that  the  settlement  was  bind- 
ing on  the  county.  A  similar  case  is  also 
found  in  State  ex  r^  t.  8hipma&t  125  Ifo. 
436,  28  S.  W.  842. 

In  the  case  of  GorMn  v.  Adair  County,  171 
Mo.  385,  71  S.  W.  674,  the  circuit  clerk  un- 
dertook to  recover  fees  paid  by  him  into  the 
county  treasury  under  a  mistake  of  &ct,  to 
which  he  was,  as  a  matter  of  law,  entitled  at 
the  time  of  his  payment ;  but  the  court  held 
that  his  action  could  not  be  malntalDed.  To 
the  same  effect  also  Is  the  opinltm  in  the 
case  of  Hethcock  v.  Crawford  County,  200 
Ho.  170,  98  S.  W.  682. 

While  It  may  be  true,  as  contended  by 
plaintiff,  that  the  parties  to  this  UttgaUon 
oould  not  have  ^tered  into  a  binding  agree- 
ment for  a  differwit  rate  from  that  fixed  by 
the  rules,  tariffs,  etc.,  under  the  act  of  Oon- 
grees,  nevertheless  they  have  settled,  as  be- 
tween themselves,  their  respeetiTe  civil  lia- 
bilities on  account  of  the  shiinnents;  and  it 
Is  as  essential  in  this  case,  as  in  the  cases 
where  public  oflSdals  received  more  than 
they  were  entitled  to  by  law,  that  the  right 
o£  controversy  between  tite  parties  be  fore- 
closed by  their  seUlemuit;   and  it  la  oar 
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doty  to  fonow  tbe  deddoiu  of  tbe  Supreme 
Court. 

The  judgment  of  tbe  drcolt  conrt  ia  af- 
firmed. 

STCRGIS,  J.  [1]  I  desire  to  say  that  I 
fully  concur  with  FAEEINGTON,  J.,  In  aU 
be  says  In  reference  to  the  binding  eftect  of 
the  tariff  rate  filed  by  carriers  with  the  In- 
terstate CommOTce  Commission,  and  that  this 
effect  Is  not  d^Kndent  on  the  posting  of  the 
copies  by  the  local  agents.  As  said  by  Com- 
missioner Harlan  In  Poor  Grain  Co.  t.  Ball- 
road,  12  Interst  Com.  R.  418,  this  published 
rate  **la  as  fixed  and  nnalterable  either  by 
the  shipper  or  by  the  carrier  as  if  that  par- 
ticular rate  had  been  established  by  a  spe- 
cial act  of  the  Congress."  The  published 
rate  is  In  Itself  a  contract  with  all  tbe  world 
at  the  apeelfled  rate,  ai^  cannot  be  changed 
or  modified  by  the  carrier  or  ddppo-  or  both 
ctmibined.  Tbe  Interstate  Commerce  Act  de- 
prives carriers  and  sUppers  of  the  poww  to 
make  indlvtdoal  contracts  by  snbstltntlng 
one  uniform  contract  filed  with  the  Commis- 
sion. All  that  any  agent  of  a  carrier  can  do 
is  to  give  information  as  to  what  that  con- 
tract Is;  and  the  posting  of  copies  of  the 
tariff  rates  in  railroad  offices  Is  for  no  other 
purpose,  and  Is  not  a  condition  precedent  to 
putting  the  rates  in  effect 

The  act  of  Congress  In  question  (section  6) 
imrrides  that:  "When  any  such  common  car^ 
rler  shall  have  establlshid  and  published  its 
rates,  fares,  and  charges  In  cMiQillance  with 
the  provi^ns  of  this  section,  It  shall  be  un- 
lawful tm  such  common  carrier  to  charge, 
demand,  collect,  or  receive  tnm  any  person 
or  persons  a  greater  or  less  ocnnpensaUon 
for  the  transportation  of  passengers  or  pnv)- 
erty,  or  for  any  services  In  connection  there- 
wiOi.  than  is  Q>ecifled  in  such  published 
schedale  of  rates,  fares,  and  charges  as  may 
at  the  time  be  In  force."  Tbe  act  further 
provides  that  it  shall  be  '^unlawful  for  any 
person,  persons,  or  corporation  to  offer,  grant, 
or  give,  or  to  solicit,  accept,  or  receive,  any 
rebate,  concession,  or  discrimination  In  re- 
spect to  the  transportation  of  any  property 
in  interstate  or  foreign  commerce  by  sny 
common  carrier  subject  to  said  act"  This 
means  that  common  carriers  shall  not  give 
or  grant  to  any  shipper  any  rate  other  than 
the  established  published  rata  They  shall 
not  do  so  for  any  purpose  or  in  any  man- 
ner. They  shall  not  do  so  directly  or  Indi- 
rectly. They  shall  not  do  so  by  contract 
compromise,  or  settlement  They  shall  not 
do  so  by  payment  under  a  mistake  of  law  or 
fact  They  shall  not  do  so  by  means  of  any 
"rebate,  concession,  or  discrimination."  C. 
&  A.  Railroad  v.  Kirby  (1B12)  225  U.  S.  166. 
32  Sup.  Ct.  648,  56  L.  Ed.  1033. 

(21  I  concur  also  with  FARRINGTON,  J., 
In  boldiiv  that  as  the  last  and  all  the  decl- 
Bion*  ol  our  Suprane  Goor^  on  tbe  aoestlon 


of  the  binding  and  overruling  effect  of  the 
decisions  of  the  United  States  Supreme  Court 
on  the  dedslotts  of  all  state  courts  In  mat- 
ters pertaining  to  interstate  commerce  and 
the  llhe.  Is  to  the  effect  that  the  federal  Su- 
preme Court  Is  the  final  arbiter  to  which  all 
state  courts  must  yi^d,  then  we  are  not  to 
follow  the  decision  of  the  Supreme  Court  of 
this  state  when  overruled  or  plainly  In  con- 
filet  with  the  decisions  of  the  United  States 
Soprone  Court  We  have  a  right  to  pre- 
sume, and  our  Supreme  Conrt  has  In  effect 
told  this  court  to  presume,  that  It  will,  at 
the  first  opportunity,  make  Its  decisions  con- 
form to  the  dedslon  of  the  federal  courts  In 
such  matters.  I  am  convinced,  however,  that 
the  plaintiff  railroad  did  In  the  first  Instance 
ocact  and  collect  more  than  the  established 
rate  fixed  by  the  tariff  schedule  filed  with  the 
Intwtate  Commerce  Commission — a  thing 
It  liad  no  right  to  do  under  the  law,  as  we 
all  agree— and  therefore  it  wonld  have  been 
compelled  to  pay  back  such  excess  charges  In 
an  action  at  law.  . 

It  is  conceded  tliat  nnder  the  facta  as 
proven,  the  defendant  has  paid,  after  deduct- 
ing this  refund,  the  full  rate  of  "27%  cents 
per  100  pounds,"  fixed  and  designated  in 
"Texas  tariff  No.  42B,"  which  was  tbe  tariff 
on  file  with  the  Commerce  Commission  and  io 
ftoce  covering  the  shipment  of  this  stone 
from  Carthage,  Uo.,  to  Ft  Worth,  Tex.  The 
only  claim  is  that  the  cars  In  which  tbe  stone 
was  actually  shipped  were  not  loaded  to 
their  minimum  capacity,  and,  under  item  Bl 
of  said  Texas  tariff  No.  42B,  the  railroad 
must  charge  and  collect  for  the  minimum  ca- 
pacity of  tbe  car  used,  whether  loaded  to 
such  capad^  or  not;  and  so  plaintiff  is  now 
seeking  to  recover  from  defoidant  an  amount 
in  exceea  of  tbe  regular  rate  of  27%  eents 
pw  100  pounds  on  tbe  freif^t  actually  shb>- 
ped.  It  will  be  noted  tbat  this  item  81  pro- 
vides that  cars  of  a  largw  minimum  capac- 
ity may  be  furnished  to  and  used  by  the 
shipper  without  subjecting  him  to  payment 
for  excess  wdght  np  to  tbe  minimum  capac- 
ity, provided  such  shipper  has  ordered  a  car 
of  less  minimum  capacity,  and  the  carrier, 
for  its  own  convenience,  furnished  a  car  of 
larger  minimum  capacity  than  Is  ordered. 
In  the  instant  case  the  Jury  found,  and  that 
is  binding  on  this  court  that  the  shipper  did 
order  a  car  of  less  minimum  capacity  and 
brought  himself  within  the  rule,  and  that  it 
is  solely  the  fault  of  the  carrier  that  the 
smaller  minimum  capacity  car  was  not  fur- 
nished and  used.  But  plaintiff  further  claims 
that,  notwithstanding  it  was  Its  fault  in  not 
furnishing  the  smaller  car  ordered,  yet  the 
shipper  cannot  rely  on  this  fact  as  consti- 
tuting an  exertion  to  the  rule  exempting 
him  from  payment  of  fre^ht  based  on  the 
minimum  capacity  of  the  car  used,  unless 
the  capacity  of  the  car  ordered  is  noted  on 
I  the  bill  of  lading  and  carriw*B  waybill. 
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The  very  nature  and  definition  of  ft  bill  of 
lading  requirea  that  It  be  Issued  by  the  car- 
rier; and  it  Is  not  necessarily  or  generally 
signed  by  the  consignor,  and  may  or  may  not 
contain  contractual  proTlslons.  6  Oyc.  416, 
417.  Section  20  of  the  Interstate  Commerce 
Act,  as  amended  by  Act  June  18,  1910,  c  309, 
S  14.  36  Stat  655  (U.  S.  Oomp.  St  Snpp.  1011, 
p.  1307),  expressly  requires  common  carriers 
receiving  iwoperty  for  transportation  to  "i»- 
sne  a  receipt  or  bUI  of  lading  therefor"; 
and  penalties  are  prorlded  for  issuing  false 
bills  of  lading.  Under  the  power  given  It, 
the  Interstate  Commerce  Commission  has  pro- 
vided for  the  use  of  nnlform  bills  of  lading 
by  all  railroads  doing  an  Interstate  business. 
Of  course  it  makes  no  difference  whether  the 
carrier  or  shipper  performs  the  clerical  work 
of  filling  out  the  blank  forms.  It  Is  the  car- 
rier's bill  of  lading.  With  reference  to  the 
"carrier's  waybill,"  on  which  the  notation 
Is  also  required  to  be  made,  the  shipper  does 
not  so  much  ae  even  see  that  And  It  may 
be  here  remarked  that  the  plalntifC  did  not 
eren  attempt  to  prove  that  the  waybill  here 
used  did  not  contain  the  proper  notation. 

[I]  The  writer  fully  agrees  with  VAR- 
RINGTON,  J.,  that  equality  and  unlformtiy 
of  fre^ht  rates  la  the  polar  star  of  construc- 
tion of  the  Interstate  Commerce  Act  and  all 
rules  and  r^nilations  thonunder.  But  to 
hold  that  a  shiiver,  who  had  ordered  a  car 
of  a  certain  wrtnimnm  capacity  and  loads 
the  car  furnished  him  on  that  order,  and 
pays  the  full  established  tariff  rate  on  the 
commodity  loaded  and  shipped  by  him  in 
such  car,  must  pay  a  higher  rate  because  the 
carrier  fsUa  to.  furnish  the  size  car  ordered, 
and  then  fnrttier  falls  to  note  on  the  bill  of 
lading  or  waybill  Its  reason  for  furnishing  a 
larger  car.  does  not  tend  to  promote  uniform- 
ity and  equality  of  freight  rates.  A  more 
Just  and  effectual  remedy  will  be  fonnd  in 
the  penalty  provisions  for  issuing  false  bills 
of  lading;  not  meaning,  however,  to  Imply 
by  this  that  this  is  a  proper  case  fbr  Invoking 
such  remedy. , 

The  provision  of  the  tariff  schedule  In 
question,  permitting  plaintiff  to  substitute 
larger  cars  than  those  ordered,  is  plainly  for 
Its  benefit,  and  so  this  Item  No.  81  says. 
Seeing  that  the  shipper  must  under  all  cir- 
nunataoces  pay  freight  on  every  pound  that 
he  puts  in  the  car,  It  Is  not  apparent  how  he 
would  ever  profit  by  having  a  larger  car  than 
he  orders  or  in  having  the  bill  of  lading  and 
waybill,  even  If  he  could  control  these  Instni- 
ments,  omit  the  notation  claimed  to  be  nec- 
essary to  entitle  him  to  a  charge  based  on 
less  than  the  minimum  capacity  of  the  car 
used.  It  Is  in  this  particular  Instance,  and 
would  be  generally,  to  the  advantage  of  the 
carrier  if  it  Is  allowed  to  recover,  This  line 
of  reasoning  finds  support  In  the  ruling  of 
the  Interstate  Commerce  Commission  in  So. 
Ootton  OU  Co.  V.  U  &  N.  B.  B.  Co..  18  Interat, 


Com.  B.  180;  Bo.  Cotton  Oil  Co.  t.  So.  By. 
Co.,  19  Interst  Com.  B.  79;  UlUer  ft  Lux  r. 
So.  Paa  Co.,  20  Interst  Com.  B.  129. 

To  allow  plaintiff  to  prevail  in  its  conten- 
tion here  is  to  allow  It  to  take  advantage  of 
and  reap  a  benefit  from  Its  own  wrong ;  and 
this  is  never  allowed  where  there  1>  no  owt- 
sliadowing  reason  for  doing  so. 

It  would  seem  that  the  provision  for  re- 
quiring the  notation  to  be  made  by  the  car- 
rier on  the  Ull  of  lading  and  wayUIl  is  like 
the  provision  fdr  posting  the  tariff  schedules 
in  the  carrier's  local  offices  In  that  It  Is  di- 
rectory rather  than  a  condition  premlent, 
and  Is  to  be  done  to  afford  a  ready  means 
of  checking  up  the  transactions  of  such  car- 
riers. Should  the  Interstate  Commerce  Com- 
mission find  it  necessary  or  desirable  to  re- 
quire all  orders  for  cars  to  be  in  writing  so 
as  to  avoid  misunderstanding  as  to  the  kind 
of  cars  ordered,  it  liaa  power  to  do  so,  but 
has  not  done  so  in  tiie  tariff  edwdnle  herein 
mentioned. 

The  writer  ther^re  dissents  trom  that 
portion  of  the  opini(m  of  FASBINQTON,  J., 
dealing  with  thia  qnestlcai,  and  tbinka  the 
Judpnmt  should  tw  afllrmed. 

Statement 

FABBINGTON,  J.  (dissenting).  The  re- 
spondent operating  a  stone  quarry  ftt  Car- 
tilage, Md.,  nodved  a  reqneet  fnun  <me  X  B. 
HoAnan  of  Ft  Worth,  Tex.*  for  qootatlonB 
on  five  ears  of  stona  Besptmdent  thereupon 
called  npon  the  commercial  agent  of  the  ap* 
l}ellant  for  quotations  of  rates  and  received  a 
letter  quoting  27^  cents  per  100  pounds  <m 
cars  of  G0.000  pounds  nHiiitnnn>  capacity. 
Respondent  then  made  a  ht&  for  delivered 
price  of  the  atone,  and  this  Ud  was  accepted. 
The  appellant  was  notified  that  respondeat 
would  require  five  cars,  each  of  90,000  pounds 
minimum  capacity.  In  which  to  ship  the 
stone ;  the  cars  to  be  routed  on  the  St  Louis 
&  San  Francisco  Railroad  to  Jonesboro,  Ark., 
and  from  there  on  the  appellant's  route  to 
Ft  Worth,  Tex.  The  respondent's  agent 
ordered  the  cars  as  they  were  needed  over 
the  telephone,  and  in  each  Instance  ordered 
a  50,000-pound  capacity  car.  There  being  a 
scarcity  of  such  cars,  the  company  for  its 
own  convenience  furnished  five  cars  of  80,000 
pounds  minimum  capacity  each.  The  re- 
spondent loaded  these  SO.OOO-ponnd  capacity 
cars  as  though  they  had  been  GO.OOO-ponnd 
capacity  cars.  When  the  shipment  reached 
Ft  Worth,  the  consignee  was  called  upon  and 
required  to  pay  freight  on  the  basis  of  80,- 
OOO-pound  capacity  cars  instead  of  on  the 
basis  of  50,000-pound  capacity  cars,  making 
the  difference  In  the  total  amouut  that  he 
was  required  to  pay  (as  appellant  figured  on 
the  basis  of  80,000-pound  capacity  cars) 
$270.60  more  than  would  have  been  required 
on  five  50,000-pound  capacity  cars.  The  re- 
spondent in  due  time  made  claim  for  that 
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amount,  and  ttae  appellant  sent  Ita  adjast- 
ing  agent  and  represeutatlre  to  OBrtbage, 
who,  after  going  over  the  entire  matter  with 
the  railroad  company's  agent  and  the  officers 
of  the  respondent,  agreed  with  them  that 
they  had  been  overcharged,  and  r^ld  tbem 
the  sum  of  $270.00.  The  a^Dellant  later  claim- 
ed that,  under  the  tariff  schedules  and  rates 
prescribed  by  the  Interstate  Commerce  Oom- 
mlsaloD,  the  repayment  of  the  $270.60  was 
a  violation  of  the  rules  and  r^olatlona  of 
the  Interstate  Oommerce  Commission,  and 
that  respondent  not  only  owed  the  $270.60 
which  had  been  r^ld,  but  an  additional 
amount,  making  the  total  amount  alleged  to 
be  due  the  appellant  $328.12,  and  that  this 
amount  was  due  by  a  correct  figuring  of  the 
rate  on  the  cars  in  which  the  stone  was 
actually  shipped.  The  appellant  demanded 
payment  of  the  respondent,  whldi  was  refus- 
ed, and  snit  was  Instituted  in  tJie  drcait 
court  of  Jasper  county. 

The  plaintiff  (appellant)  introduced  In  evi- 
dence at  the  trial,  the  copies  of  the  tariffs 
filed  with  ttae  Interstate  Ck>mmerce  Oom- 
mlsslon  governing  this  shipment.  Item  54  of 
this  schedule  provides  that  "the  minimum 
weight  will  be  the  marked  capacity  of  the 
car,"  etc  Plaintiff  also  introduced  In  evi- 
dence the  following  Item: 

".Supplement  No.  6  to  Texas  Tariff  42B,  Ef- 
fective November  29,  1908:  Effective  Sep- 
tember 10, 1908.  Stone:  Bnlldlng  (not  gran- 
ite or  marble),  flagging  and  paving,  roogh 
quarried,  sawed  or  dressed,  Including  artlfl- 
cial  moidded  stone  (not  polished,  lettered  or 
figured)  and  stone  crushed,  minimum  weight, 
90,000  ixninds,  27)6  cente  per  100  pounds 
from  Kansas  City  territory  to  points  taking 
Ft  Worth-Dallas  group  rates.** 

Plaintiff  also  lirtroduced  Itm  No.  81,  un- 
do' the  bead  of  "Rules"  la  Texas  tariff  No. 
42B,  as  follows: 

"81.  Minimum  Weight  Assessed,  Based  on 
Capacity  of  Car  SblK)er  may  Order.  The 
following  rule  will  be  observed  In  assessing 
ttae  fright  chafes  for  minimum  weights,  ac- 
cording to  capad^  of  car:  'When  the  car- 
rier cannot  famish  car  of  capacity  ordered 
hy  shipper,  and  for  bis  own  convenience 
provides  a  car  of  greater  capacity  than  the 
one  ordered  by  the  ahti^ier,  it  may  be  used 
on  the  bads  of  the  minimum  car  load  w«dght 
fixed  In  tariff  applied  on  size  of  car  ordered 
by  shipper,  but  in  no  case  less  than  the 
actual  weight,  capacity  of  car  ordered,  num- 
ber of  the  order,  and  date  of  same  to  be 
Bbown  in  each  instance,  on  the  bill  of  lading 
and  the  carrier's  waybill.'  In  no  case  must 
shipment  be  billed  at  tninimnnn  weight  of  a 
car  of  less  capacity  than  in  service  on  Initial 
line." 

plaintiff  also  introduced  the  following 
writing  (being  the  same  as  four  others  in- 
troduced—one  for  ea<di  car),  which  the  plain- 
tiff inilats  ca  calling  a  bill  of  ladli^  and 


whl(Ai  defendant  Insists  on  calling  a  ship- 
per's ticket: 

Bt  LobU  koA  Ban  Francisco  R.  R.  Co. 

CarttLEge,  Mo.  12—18,  UOS. 
Will  please  receive  the  following  freight  to  be  for- 
warded sabject  to  the  rules  of  transportation, 
printed  on  Its  regular  shipping  bills,  said  rolsa 
being  agreed  to  by  the  shippers,  addressed  to 
J.  B.  Hoffman,  Ft  Wortb,  Tex. 
Via  Frisco  c/o  Cotton  Belt  at  Joneeboro,  Aik. 
No.  and  DescrlpUoa  of  Packagee.  Welfbt. 
Stone. 

Car  No.  lUO,  M.  A  N.  A.  61,000 

Less  500  lbs.  for  stakes. 

Not  NegoUable. 

Tbfs  ehlpment  is  tendered  and  received  subject  to 
the  terme  and  conditions  ot  the  companr's  uniform 
bill  of  lading.  AU  coodlUona  herein  to  the  oon- 
trary  ore  canceled. 

Shipper's  Signature:        Spring  River  Stone  Go. 

Agent's  Signature:         A.  W.  liundar- 

*  Spriiv  Blver  Stoaa  Co..  Shipper. 

At  the  close  of  plalntUTs  evidence,  the 
court  directed  a  verdict  for  the  defendant, 
and  ttae  case  is  here  on  idalutlff's  appeal. 

The  issues  presented  to  this  court  may  be 
stated  In  small  compass,  viz.:  The  respond- 
ent ordered  by  teleph<me  five  OOiOOO-ponnd 
capacity  cars.  Ttae  freight  has  been  paid  hy 
respondent  to  cover  the  staipmoit  if  the 
stone  had  been  staii^ed  In  DOiOO(^pound  ca- 
pacity cars.  For  the  convenlmce  of  the  ap- 
pellant, 80,0QO-pound  capacity  cars  were  fur- 
nished. The  Interstate  Commerce  (Commis- 
sion's rules  require  that  frel^^t  be  figured  on 
the  minimum  mariced  capadty  of  the  car 
used,  unless  there  has  been  an  wder  fbr  a 
smaller  capacity  car  than  that  furnished,  In 
whldi  event  the  minimum  rate  will  be  figur- 
ed on  ttae  shipment  according  to  the  mini- 
mum car  load  ordered,  provided  the  capacity 
of  the  car  ordered,  the  number  of  tiie  order, 
and  ttae  date  of  the  some  be  shown  in  eadi 
instance  on  the  bill  of  ladli«  and  the  car- 
rier's waybill.  In  ttae  present  case,  no  sucb 
notations  appear,  in  tlie  absence  of  which  ttae 
appellant  contends  that  It  must  collect,  under 
the  rules  and  regulations  of  ttae  ■  Interstate 
Commerce  Commission,  the  total  amount  of 
freight,  figured  on  80,00(^pound  capacity 
cars.  The  respondent  contends  that  it  was 
the  dut7  of  the  ai^lant  to  place  these  no- 
tations on  the  bill  of  lading  and  the  way- 
bill, and  that  In  any  event,  after  ttae  «ppel- 
lant's  attention  had  been  called  by  them  to 
a  mistake  in  the  amount  of  freight  charged, 
and  when  their  agent  came  to  Carthage  and 
Investigated  the  whole  matter  and  granted 
the  demand  of  the  respondent  for  a  refund, 
that  settled  the  matter,  so  t&r  as  respondent 
and  appellant  were  concerned.  It  is  agreed 
that  both  respondent  and  appellant,  in  mak- 
ing the  settlement  at  Carthage,  acted  in  good 
faith  and  were  settling,  under  their  under- 
standing of  the  tariff  schedules,  the  exact 
amount  of  freight  due.  It  does  not  ai^>ear 
that  the  tariff  schedules  were  posted  in  the 
depot,  as  iwovided  by  the  roles  of  the  Inter- 
stats  Commerce  Commission.  Respondent 
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did  not  file  any  coonterclaim  for  damages 
for  a  failure  to  so  post,  or  for  damages  for 
not  making  the  proper  notatiom  oA  tfa«  bill 
of  lading  and  wayblU. 

It  Is  no  longer  a  mooted  qnestlon  that  the 
shipper  and  carrier  cannot  contract  for  a 
dlfferwt  rate  on  an  Interstate  ahlpment  than 
that  prescribed  by  the  schednles  filed  with 
■the  Interstate  Commerce  Commission,  and 
under  the  rules  and  regulations  promul- 
gated by  It  And  it  can  no  longer  be  con- 
tended that  It  la  not  the  law  of  the  land  that 
the  sblE^r  Is  concluslTely  presumed  to  know 
the  sdiednle  of  rates  and  the  rules  and  regu- 
lations of  the  Interstate  Commerce  Commis- 
sion, even  though  the  carrier  fall  to  post  the 
tariffs  as  required  in  its  various  stations, 
whatever  may  have  been  held  in  this  and 
other  states  to  the  contrary.  The  Constitu- 
tion of  the  United  States  (article  ®  provides: 
"This  Constitution  and  the  laws  of  the 
United  States  wh[<^  shall  be  made  in  pursu- 
ance thereof,  *  *  *  shall  be  the  supreme 
law  of  the  land;  and  the  Judges  in  every 
state  shall  be  bound  thereby  ♦  •  • " — 
and  this  certainly  means  that  state  courts 
are  bound  by  the  laws  of  the  United  States, 
as  construed  by  the  federal  Supreme  Court 

In  the  case  of  Texas  &  Pacific  By.  Co.  v. 
Cisco  Oil  Mill,  204  U.  a  449,  27  Sup.  Ct  358, 
51  L.  Ed.  662,  it  is  held  that  interstae 
freight  rates  are  established  when  &  schedule 
is  filed  by  a  carrier  with  the  Interstate  Com- 
merce Commission  and  copies  are  furnished 
by  the  railway  company  to  Its  freight  offices, 
although  sudi  rates  may  not  be  posted  as 
required  by  section  6  of  the  act  to  regulate 
commerce,  as  amended  by  act  March  2,  1889, 
c.  382,  25  Stat.  866  (U.  &  Comp.  St  1901,  p. 
3108),  the  posting  merely  affording  special 
facilities  to  the  public  for  ascertaining  the 
rates  actually  in  effect;  and  It  la  also  held 
that  the  carrier  and  the  shipper  have  no  pow- 
er to  contract  with  reference  to  the  rates, 
they  being  fixed  by  the  schedule. 

The  case  of  Texas  &  Pacific  Ry.  Co.  v. 
Mugg  &  Dryden,  202  U.  S.  242,  26  Sup.  Ct 
628,  50  L.  Ed.  1011,  adopts  the  opinion  of 
Chief  Justice  Brlckell  in  the  case  of'  South- 
ern R.  Co.  V.  Harrison,  119  Ala.  539,  24 
South.  552,  43  U  R.  A.  385,  72  Am.  St  Rep. 
936,  In  which  the  following  language  was 
used:  "  •  •  •  Whatever  be  the  rate 
agreed  upon,  the  carrier's  Hen  on  the  goods 
is,  by  force  of  the  act  of  Congress,  for  the 
amount  fixed  by  the  published  schedule  of 
rates  and  charges,  and  this  lien  can  be  dis- 
charged, and  the  consignee  can  become  enti- 
tled to  the  goods,  only  by  the  payment,  or 
tender  of  payment,  of  such  amount.  Such  Is 
now  the  supreme  law,  and  by  It  this  and  the 
courts  of  all  other  states  are  bound." 

In  the  case  of  Texas  &  Pacific  Ry.  Co.  v. 
Abilene  Cotton  Oil  Co.,  204  C.  S.  426.  27  Sup. 
Ot  8S0;  61  L.  Ed.  653,  9  Ann.  CaSw  1076, 


It  was  h^d  that  suits  could  not  be  brought 
In  the  state  courts  by  shippers  against  car- 
riers to  test  the  reasonablmess  of  and  to 
recovw  an  alleged  overcharge,  ttie 
rate  chafed  by  the  carrier  waa  In  ac- 
cord with  the  schedule  filed  wlQi  the  In- 
terstate Commerce  Commission;  the  rea- 
son therein  pointed  out  being  that  differ- 
eat  courts  and  juries,  passing  on  the  cases 
brought  before  them,  could  not  and  would 
not  fix  the  "reasonable  amount"  to  be  the 
same,  from  which  there  would  necessarily 
flow  confusion  in  the  rates  to  be  charged, 
and  there  would  follow  discrimination  In  fa- 
vor of  some  and  against  others,  which  would, 
in  effect,  destroy  the  purpose  for  wMch  the 
act  of  Congress  was  enacted.  Ibe  opinion  la 
the  case  concludes  as  follows;  "Gondudlng, 
as  we  do,  that  a  ahlpper  seddng  reparation 
predicated  upon  the  unreasonableness  of  the 
established  rate  must  nnder  the  act  to  reg- 
ulate commerce,  primarily  Invoke  redress 
through  the  Interstate  Commerce  Commis- 
sion, whi(^  body  alone  Is  vested  with  power 
originally  to  entertain  proceedings  for  the 
alteration  of  an  established  schedule,  be- 
cause the  rates  fixed  therein  are  unreason- 
able, it  Is  unnecessary  for  us  to  consider 
whether  the  court,  below  would  have  had  Ju- 
risdiction to  afford  relief  If  the  right  assert- 
ed had  not  been  repugnant  to  the  provisions 
of  the  act  to  regulate  commerce.  It  follows, 
from  wbat  we  have  said,  that  the  court  be- 
low erred  In  the  construction  which  it  gave 
to  the  act  to  regulate  commerce." 

Mr.  Justice  White,  in  the  case  of  New 
York,  N.  H.  &  H.  R.  Co.  v.  Interstate  Com- 
merce Commission,  200  U.  S.  361.  391.  26 
Sup.  Ct  272,  277.  00  L.  Ed.  615,  521.  used 
this  language:  "The  all-embracing  prohibi- 
tion against  either  directly  or  Indirectly 
charging  less  than  the  published  rate  shows 
that  the  purpose  of  the  statute  was  to  make 
the  prohibition  applicable  to  every  method  of 
dealing  by  a  carrier  by  which  the  forbidden 
result  could  be  brought  about  If  the  public 
puriwse  which  the  statute  was  Intended  to 
accomplish  be  borne  In  mind  its  meaning  be- 
comes, if  possible,  clearer."  And  this  lan- 
guage waa  approved  in  the  case  of  Armour 
Packing  Co.  v.  United  SUtes.  200  U.  S.  06, 
28  Sup.  Ct  428,  02  L.  Ed.  681. 

That  the  shipper  and  the  carrier  cannot 
fix  a  different  rate  from  that  fixed  in  the 
schedule  is  again  held  in  the  case  of  B^ansas 
City  Southern  Ry.  Go.  v.  Albers  Com.  Oo., 
223  U.  S.  573.  32  Sup.  Ct  316,  06  L.  Bd.  556. 

In  the  case  of  Robinson  v.  Baltimore  &  O. 
R  Co.,  222  U.  S.  606,  32  Sup.  Ot  114,  56  L.  Ed. 
288,  It  Is  held  that  before  a  shipper  may  re- 
cover from  the  carrier  the  excess  he  claims 
to  have  paid  under  a  regulurly  established 
and  published  rate  which  be  attacks  as  un- 
justly discriminatory,  he  must  as  a  prereq- 
uisite, have  the  Investigation  and  appropriate 
finding  of  the  Interstate  Commerce  Gommls- 
slun. 
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The  dedslODS  of  this  state  hold  that  the 
fixing  of  the  rate  to  be  charged,  different 
from  that  fixed  by  the  schedule,  is  no  longer 
an  open  Question.  It  is  not  a  matter  concem- 
lug  which  the  ahippOT  and  carrier  have  a 
right  to  contract,  either  In  the  Initial  con- 
tract for  shipment  or  In  a  subsequent  con- 
tract of  settlonent  or  adjustment,  or  bj  a 
rebate.  See  Dunne  &  Grace  v.  Hallroad,  160 
Mo.  App.  372,  148  S.  W.  997.  In  that  case  a 
rate  different  from  that  fixed  Id  the  schedule 
filed  with  the  Interstate  Commerce  Commls- 
sioD  was  agreed  upon.  When  the  consign- 
ment  arrived  at  its  destination  in  Kentudiy, 
a  greater  amount  was  demanded  of  the  ship- 
per than  that  fixed  by  the  schedule,  whldi 
was  paid  under  protest  The  shipper  brought 
suit  to  compel  the  carrier  to  refund  the 
qmount  paid  orer  and  abore  that  agreed  up- 
on, and  in  the  trial  court  he  prevailed. 
When  the  case  reached  the  appellate  court, 
it  found  that  neither  the  amount  agreed  up- 
on In  the  initial  contract  nor  the  amount 
charged  at  destination  was  the  amount  fixed 
by  the  schedule;  and  that  court  found  what 
the  schedule  rate  would  be,  and  directed  the 
trial  court  to  enter  Judgment  for  that 
amount  Similar  holdiiw  will  be  found  in 
the  cases  of  Drey  &  Kahn  Glass  Go.  v.  Bail- 
way  Co.,  156  Mo.  App.  178.  136  S.  W.  757, 
and  Sutton  T.  Ballroad,  160  Mo.  App.  685, 
140  a  W.  76. 

In  the  enactment  of  the  act  under  consld' 
eratlon,' Congress  was  proceeding  within  its 
Constitution,  given  right  to  regulate  com- 
merce among  the  several  states,  and,  as  at 
all  times,  had  the  general  welfare  of  the  na- 
tion and  its  people  In  view ;  and  the  law,  as 
enacted,  plainly  shows  that  both  of  these 
ftatnres  bad  a  place  in  the  minds  of  the  law- 
makers. The  rate  fixed  for  the  transporta- 
tion of  freight  la  a  fact  fixed  by  law.  as  much 
■0  as  that  a  dollar  la  100  coita;  and  an  at 
tempt  to  vary  this  fftet  by  contract  would  be 
as  ineffectual  as  an  attempt  by  contract  to 
change  the  fiict  that  one  dollar  Is  100  cents. 

In  the  case  of  Wabash  B.  CO.  t.  Sloop,  200 
Mo.  198,  08  S.  W.  007,  it  was  held  that  the 
schedule  must  be  posted  by  the  carrier,  and 
Hiat  proof  of  nich  postliv  Is  necessary  In 
order  for  the  carrier  to  recover  the  dlfler- 
ence  between  the  amount  phld  and  the  sched- 
ule rata  It  will  be  noted,  however,  that  this 
case  was  decided  in  December,  1906,  prior  to 
the  dedston  of  the  Sninwne  Court  of  the 
United  States  In  the  case  of  Texas  &  Padflc 
Ry.  Co.  V.  Abilene  Cotton  Oil  CO.,  and  In 
the  case  of  Texas  &  Pacific  Ry.  Oo.  v.  Cisco 
Oil  Mill,  both  supra;  the  latter  case  being 
directly  opposed  to  fbe  holding  in  Wabash  B. 
Co.  V.  Sloop- 

The  Supreme  Court  of  the  United  States 
b^g  the  final  arbiter  on  this  question.  Its 
decisions  are  the  law  of  the  land  and  most 
be  followed  by  all  other  courts,  whether  state 
or  federal;  and,  whm  that  tribunal  has  pass- 


ed upon  a  question  as  to  which  it  is  the  final 
arbiter,  it  becomes  this  court's  duty  to  fall  In 
line  with  that ,  decision,  notwithstanding  a 
different  holding  by  the  Supreme  Court  of 
this  state.  This  rule  has  been  often  laid 
down  for  our  guidance  by  our  own  Supreme 
Court  and  is  reiterated  in  its  last  decision 
on  the  subject ;  thus  in  Haseltine  v.  Central 
Nat  Bank.  155  Mo.  66,  56  S.  W.  895.  it  Is 
held  that  the  constmetlon  given  a  federal 
statute  In  the  United  States  Supreme  Court 
must  be  followed  in  the  state  courts;  and  In 
Briggs  V.  Hohnstrong.  72  Mo.  337,  it  Is  said 
that  a  decision  of  the  federal  Supreme  Court 
construing  an  act  of  Congress,  is  conclusive 
on  the  courts  of  the  state  of  BfLssonri;  also 
in  Barber  Asphalt  Pav.  Co.  v.  French,  158 
Mo.  584,  58  S.  W.  034.  54  U  R.  A  492.  it  U 
held  that  where  the  facts  of  a  case  In  a 
state  court  bring  It  within  the  operation  of  a 
rule  laid  down  in  a  decision  of  the  United 
States  Siu>renie  Court  such  decision  is  bind- 
ing on  the  state  court  See,  also,  D.  0.  Wise 
Coal  Co.  V.  Columbia  Lead  &  Zinc  Co.,  123 
Mo.  App.  249,  100  S.  W.  680;  Mires  v.  St 
Louis  &  S.  P.  R.  Co..  134  Mo.  App.  379,  114 
S.  W.  1052.  I  therefore  take  it  that  it  is  our 
duty  to  follow  the  last  ruling  of  the  Supreme 
Court  of  the  United  States  on  the  question  in- 
volved in  this  case,  because  it  has  to  do  with 
the  construction  of  a  federal  statute;  and 
In  doing  so  we  are  obeying  the  mandate  of 
our  own  Suprone  Court  in  saying  that  the 
coustnictlon  of  federal  statutes  by  the  feder- 
al Supraue  Court  Is  binding  on  all  state 
courts. 

The  rule  of  law  that  forbids  the  opening 
of  a  settlement  of  a  controversy  or  the  ad- 
justment of  a  difference  between  parties, 
where  there  was  a  misunderstanding  of  the 
law,  does  not  apply  to  the  present  case  for 
the  reason  that  in  all  such  cases,  where  It  is 
so  held,  the  parties  settling  had  the  power 
to  contract  In  thdr  own  right  or  were  1^ 
Tirtne  ot  law  given  Oie  authority  to  settle, 
while  In  the  present  case  the  act  of  Congress 
has  taktti  that  power  entirely  away  from 
botti  the  carrier  and  tlie  shipper.  Such  must 
necessarily  be  the  case  on  this  question  of 
rates  and  the  r^nlatlon  of  fright  charges 
in  oxOee  that  the  rery  porpose  at  the  act 
to  wit,  eqtiaUty,  shall  be  universally  main- 
tained and  discriminations  or  favors  done 
away  with.  No  contusion  will  arise  if  this 
principle  be  k^t  in  view  as  the  guidii^  star 
in  deciding  these  questions.  It  can  be  le^ 
that  the  object  and  purpose  of  the  law  would 
be  defeated  by  allowing  refunds  and  rebates 
under  the  guise  of  settlements,  where  alleged 
or  supposed  mistakes  had  been  made;  and 
Congress,  having  in  mind  this  very  condition, 
took  away  from  both  parties  to  the  contract 
the  power  to  change  the  rate  in  any  particu- 
lar in  any  manner.  They  are  prohibited  from 
contracting  In  their  own  right  with  refer- 
tfioe  to  the  rata;  and,  to  make  the  law  In 
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any  meftsnre  effecOv^  tbej  must  nece— arlly 
be  pTobiblted  from  compromisliig  or  settling 
their  dUferences  as  to  rates.  The  permisaion 
to  do  tlie  one  and  not  the  other  wonld  de- 
stroy at  ome  blow  the  purpose  of  the  law. 

As  we  have  stated,  in  the  case  of  Robinson 
T.  Baltimore  ft  O.  R.  Oo^  snpra.  It  was  beld 
that  it  was  a  prerequisite  to  a  recovery  by 
the  shipper  from  the  carrier  of  the  e»!es8 
claimed  to  have  been  paid  under  a  regularly 
established  and  pabltehed  rate,  which  be  at- 
tacks as  unjustly  discriminatory,  that  he 
bare  the  proper  investigation  and  finding  of 
the  Interstate  Oommerce  Commission.  If 
this,  then,  be  the  law,  how  conld  the  settle- 
mmt  between  the  shipper  and  the  carrier  In 
this  case  be  relied  upon  when  they  merely 
agreed  upon  an  amount  which  was  not  the 
amount  fixed  by  the  schedule  and  the  rules 
and  regulations  of  the  Interstate  Commerce 
Commission?  It  wonld  snrely  be  as  neces- 
sary a  prerequisite  to  have  the  finding  of 
the  Interstate  Commerce  Commission  on  this 
question  In  a  settlement,  in  order  to  make  the 
settlement  binding,  as  in  a  recovery  in  a 
court  of  law. 

It  Is,  however,  contended  in  this  case  thnt 
the  shipper  paid  the  full  amount  of  the 
freight  actually  hauled,  and  that  the  shipper 
was  not  responsible  for  the  failure  of  the 
carrier  to  furnish  it  the  cars  it  ordered,  and 
that  it  shonld  therefore  not  be  compelled  to 
pay  the  freight  on  the  80,000-pound  capacity 
cars,  when  it  in  fact  ordered  GO.OOO-poond 
capacity  cars;  and  that  it  was  the  duty  of 
the  carrier,  and  not  the  duty  of  the  shipper, 
to  see  that  the  proper  notations  were  on  the 
bill  of  lading  and  waybill,  as  provided  by 
Item  81  of  the  rules  and  regulations  of  the 
Interstate  Commerce  Commission,  which  has 
to  do  with  the  fixing  of  rates  when  this  con- 
dition exists.  If  it  be  held  that  It  was  the 
duty  of  Om  carrier  to  see  that  these  nota- 
tions were  made,  and  that  its  failure  to 
make  them  would  furnish  an  excnse  to  evade 
the  schedule  rate,  the  gate  is  (q^enad  wide 
for  discrimination.  The  sbiin>er,  xmdex  the 
decisions  died,  must  know  the  rate  to  be 
chai^ted  and  the  basis  on  which  It  is  charged. 
As  much  discrimination  could  be  made  by  a 
Taryii^  of  the  capacity  of  the  car  used  as  by 
a  redaction  of  the  amount  to  be  paid  per  100 
pounds.  In  othw  word^  I  do  not  beUeve 
the  rate  fixed  stops  with  the  27)&  cents  per 
100  pounds,  but  that  tbB  rate  fixed  is  27% 
cents  per  100  pounds,  figured  on  the  basis  of 
the  mlidmum  capadty  car  used,  which,  in 
this  case,  ms  a  car  of  80,000  pounds  capad- 
ty.  Tills  is  constructively  known  as  well  by 
die  shipper  as  by  the  carrier;  and,  where 
the  shipper  aetuiUly  uses  a  larger  car  than 
the  one  which  he  ordered,  he  must  know 
that,  under  the  aehednle  filed  with  Oie  Inter- 
state Oommeroe  Oomndssion,  he  muat  pay  ou 
tlie  basla  of  that  car,  nnleas,  for  his  inotec* 
tion  and  benefit,  there  la  plaoed  en  the  bill 


of  lading  and  the  waybUl  the  proper  nota- 
tions. Rule  81  Is  not  only  for  the  conven- 
ience of  the  carrier  In  permitting  it  to  tax- 
nlsh  a  lai^  car  than  la  ordered,  but  af- 
fords a  protection  to  the  sh^per  as  well — 
that  is,  when  the  carrier  oTcrdsoa  its  right 
to  furnish  a  larger  car  than  Is  ordered.  If 
the  propw  notations  are  made,  the  shipper 
win  not  have  to  pay  on  the  minimum  mark- 
ed capacity  of  the  car  used,  which  Is  the 
genwal  ral&  To  leave  this  an  open  question 
would  necessail^  mean  discrimination,  for, 
as  hdd  in  Tens  ft  Pacific  Ry.  Co.  v.  Abilene 
Cotton  OU  Ca,  suiva,  one  court  and  Jury 
might  find  that  it  is  the  shipper's  duty,  and 
another  might  hold  that  it  Is  the  carrier's 
duty,  and  still  another  might  hold  that  there 
is  a  Joint  dut7  to  see  that  the  pr<^r  nota- 
tions are  made.  In  the  one  case  or  the  otlv 
er  we  would  have  a  shipper  getting  his 
freight  hauled  cheaper  than  his  competitor. 
Again,  we  must  look  to  the  guiding  star, 
which  ia  Uiat  the  freight  rates  be  fixed,  cer- 
tain, and  equal  as  to  all. 

The  recent  case  of  Illinois  Cent.  R.  Co.  v. 
Elevator  Co.,  226  U.  S.  441,  33  Sup;  Gt  ITO, 
S7  Ia  Ed.  — ,  decided  by  tbe  Supreme  Court 
of  the  United  States  on  January  6,  1913 
(Adv.  Sheets,  F^ruary  16th),  holds  that,  al- 
though there  is  a  positive  duty  on  the  rail- 
road company  under  the  rules  and  r^ula- 
tions  to  post  its  sdiednle  of  rates,  the  ship- 
per, although  he  alleges  and  proves  a  failure 
on  tbe  part  of  the  railroad  company  to  ob- 
aerve  this  rule,  and  proves  damages  to  him- 
self by  reason  of  Its  failure  to  post  the  tar- 
iffs, is  not  entitled  to  bring  a  suit  in  13ia 
state  court  for  damages  occasioned  by  such 
failure  on  the  part  of  tbe  company.  Here 
was  a  rule  and  r^ulation  applying  only  to 
the  railroad  company— a  duty  to  be  per- 
formed alone  by  the  carrier — ^yet  it  was  held 
that  the  state  court  was  not  the  tribunal  to 
which  the  damaged  shipper  must  Rppij  for 
redress  In  the  first  Instance,  ^nils  and  the 
other  cases  tilted  show  that  the  Siqtrane 
Court  of  tbe  United  States  has  held,  and  In- 
tends to  hold,  that  when  difter«ices  arise 
between  sbiiiper  and  carrier  with  reference 
to  the  rate  to  be  charged  under  the  rules  and 
r^rnlatlons  of  Uie  Intwstate  Graunorce  Oont- 
mlssltm,  or  with  reference  to  the  damages 
that  may  accrue  for  failure  to  perform  cer- 
tain duties  that  are  required  to  be  perform- 
ed under  said  rules  and  regulations,  the  in- 
jured party,  before  be  can  ^oceed  in  tlw 
courts  for  redress,  must  first  get  a  finding 
and  order  In  his  favor  by  the  Intnstate 
Cmnmerce  Commission.  In  other  words,  the 
Supreme  Court  of  the  United  States  In  its 
decisions,  as  I  nnderstand  tiiem,  holds  that 
the  carrier  and  the  Mpp^r  mnat  comply 
strictly  with  the  tariffs  and  wUh  the  rolee 
and  relations  of  tbe  Interstate  Oommeroe 
Commission  regarding  those  rates,  and  which 
shall  govern  their  transactions,  and  that  the 
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conrts  are  not  given  discretion  to  reltove 
against  hard  particular  cases  arielog  tbere- 
nnder,  lest  exceptions  become  the  rule.  Be- 
sides, when  the  bill  of  lading  was  dellrered 
by  the  carrlOT  to  the  shipper  in  this  case, 
reduced  to  writing,  so  far  as  the  contract  of 
carriage  and  tbe  amount  of  freight  to  be 
charged  was  concerned,  this  was  fixed,  and 
not  subject  to  be  varied  or  contradicted  by 
oral  testimony  ae  to  what  the  understanding 
was  prior  to  the  execution  of  the  cmitract 
of  carriage;  It  being  a  well-settled  principle 
that  the  contract  feature  of  a  bUl  of  lad- 
ing Is  no  more  subject  to  change  or  modifica- 
tion by  oral  testimony  than  any  other  writ- 
ten contract  It  Is  only  to  the  receipt  fea- 
ture of  the  bill  ot  lading  that  such  oral  tes- 
timony Is  admissible.  It  has  been  held  in 
this  state  that  it  is  the  duty  of  the  shipper 
to  read  his  bill  of  lading;  and,  unless  It  is 
by  some  device  or  artifice  obliterated  or  ren- 
dered unintelligible,  he  is  bound  by  Its  termK, 
so  far  as  the  contractual  feature  Is  con- 
cerned. St  Louis,  K.  C.  &  N.  Ry.  Co.  v. 
Cleary,  77  Mo.  loc.  dt  637,  46  Am.  Rep.  18; 
O'Bryan  v.  ECinney,  74  Mo.  125;  Wyrlck  v. 
M.,  K.  &  T.  Ry.  Co.,  74  Mo.  App.  406 ;  Pat- 
terson V.  Railway  Co.,  56  Mo.  App.  loc.  dt. 
662;  Mires  v.  Railroad,  134  Mo.  App.  loc. 
dt  386,  U4  S.  W.  1052;  Wood  v.  Steamboat 
Fleetwood,  22  Ho.  loc.  dt  S62. 

The  contention  that  the  Instrument  set  out 
In  the  statement  in  this  opinion  is  not  a  bill 
of  lading  is  untenable,  because  It  is  an  in- 
strument issued  by  a  carrier  to  a  shipper  In 
which  the  carrier  receipts  for  the  goods  and 
agrees  to  haul  them  for  a  craialn  price ;  and 
it  makes  no  difference,  so  far  as  that  Is  con- 
cerned, whether  the  form  was  furnished  by 
the  shipper  or  the  carrier;  It  meets  all  the 
reqnlTemoats  of  a  bill  of  lading,  and,  in  fact, 
was  the  only  paper  issued  by  the  carrier  to 
show  the  obligation  In  this  transaction, 

I  do  not  believe  It  Is  necessary  to  dedde 
whose  duty  it  was  to  see  that  the  proper 
notations  aijs>eered  on  the  bill  of  lading  and 
the  wayUn.  When  the  bill  of  lading  was  Is- 
■oed  and  accepted  without  them,  the  amount 
the  shipper  had  to  pay  became  fixed  under 
the  rules  and  r^nlatlons  of  the  Interstate 
Commerce  Oommlarion;  that  amonnt  was 
dne  and  owlnft  and  must  have  been  paid  re- 
gardless of  the  good  faith  of  the  transaction. 
The  shipper  and  carrier  then  had  their  con- 
tractual relations  fixed,  which,  under  the 
law  governing  tMs  case,  they  could  not 
cbai^^  by  ^^reement  at  that  time,  nor  could 
thCT  snbsequoitly  agree  npon  a  dlffwent 
amount 

There  is  no  doubt  that  in  many  cases  tbe 
Interstate  commerce  law  works  injustice; 
but  GragresB,  by  the  OouBatation,  is  given 
power  to  pass  laws  for  the  general  welfare 
ct  the  country,  and  in  its  wisdom  it  has  seen 
fit  to  enact  thia  law.  It  la  to  the  general 
welfare,  and  not  to  the  particular  welfare  of 


Individuals,  that  courts  must  look  and  see 
that  the  law  Is  strictly  enforced;  and  es- 
pedally  Is  this  true  where,  by  an  act  of 
omission  or  commission,  parties  have  trans- 
gressed the  law.  In  thia  particular  case  I 
feel  certain  that  It  works  a  hardship  on  the 
respondent;  but  to  allow  the  respondent  to 
escape  the  payment  the  law  has  fixed  would 
be  against  the  general  welfare  and  render 
Ineffectual  a  measure  designed  for  Its  bene- 
fit Fortunately,  where  such  particular  cas- 
es work  hardships  on  the  individual,  there 
Is  an  arbiter  to  which  he  may  go  for  re- 
dress; and  from  the  very  nature  of  the  law 
and  the  exigendes  of  the  case,  and  for  the 
keeping  of  rates  fixed  and  certain,  that  ar- 
biter must  necessarily  be  the  Interstate  Com- 
merce Commission.  That  Is  his  way,  and  It 
Is  the  only  way  open  for  redress.  He  may 
there  have  his  day  In  court,  press  the  merits 
of  his  demand,  and  thus  not  be  denied  a 
hearing  and  an  adjudication  of  his  rights. 

It  Is  my  opinion  that  the  trial  court  erred 
in  directing  a  verdict  for  the  resp(mdait, 
and  that  the  Judgment  should  be  reversed, 
and  the  cause  remanded  for  a  trial  in  con- 
formity with  the  views  herdn  expressed.  I 
thwefore  dissent  from  the  result  reached  by 
a  majority  of  the  court. 


BtaNTON  et  nx.  t.  CITT  OF  ST.  LOUIS. 

(Supreme  Oonrt  of  Bflssonri,  Division  No,  1. 
Feb.  28,  1013.) 

1.  Appeal  and  Esbob  (|  1007*)— Sbcond  Ap- 
peal—Law  OF  Cask. 

As  a  general  rule,  where  on  a  second  ap- 
peal the  facts  and  pleadinira  are  the  same,  the 
first  decision  Is  the  law  of  the  case  on  points 
ruled. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  U  4368-4368,  4427;  Dec 
Dig.  S  1097.«1  ™™«. 

2.  Municipal  Gobpokatioitb  (|  791*)— Nig- 
UOKNCE— Noncx. 

Where  a  city  negligently  permitted  a  sink 
hole  close  to  an  .ungoarded  and  Insecare  side- 
walk, it  was  chargeable  with  notice  that  the 
sink  bole  was  filled  with  water  after  a  storm, 
at  which  time  a  child  was  drowned  In  it,  though 
it  did  not  know  that  that  particiilar  storm  had 
filled  the  hole  with  the  water. 

[Bd.  Note.— For  other  eases,  see  Mnnidpal 
Corporations,  Cent  Dig.  H  1647-1651;  Dec 
Dig.  .1  791.*] 

3.  Negliqskcx  (I  69*)  —  Iuplhd  Knowl- 
edge. 

If  a  reasonable  man  can  foresee  the  prob- 
ability of  a  given  consequence,  that  fact  is 
enough  to  cause  liability;  what  a  man  knows 
and  what  he  onght  to  Imow  being  equivalent 
in  law. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  S  72:  Dec.  Dig.  {  69.*] 

4.  Neouobnob  (I  69*)  —  lupLiBD  Knowl- 

SDGl. 

Uahflity  fbr  negUgence  does  not  hinge  on 
whether,  by  reasonable  prudence,  the  very  in- 
jury complained  of  ahonld  have  been  foreseen; 
but  a  party  may  be  held  lisble  for  anything 
jMeh,  after  the  faijuxy  is  complete,  appears 
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to  have  been  a  nataral  and  probabl«  eonae- 
qoeoce  of  his  act  or  omiadxm. 

[Ed.  Note.— For  other  caeea,  see  Negligence, 
Cent  Dig.  S  72:  Dec.  Dig.  S  69.* 

For  other  definitioDi.  see  Words  and  Phraa- 
e^ToL  6,  pp.  4748-1764;  toL  8,  pp.  7729- 

6.  MUHIOIFAI.  OOBFOBATIORS  (}  800*)— NSO- 

uoxncB— Defsnbu— Aci  or  Ood. 

Where  a  child  waa  drowned  in  a  sink  hole 
negligently  placed  near  an  insecure  and  un- 
guarded sidewalk,  the  city  was  not  relieved 
from  liability  by  the  fact  that  a  storm,  which 
caused  the  hole  to  fill  with  water,  combined 
with  the  city's  negligence  to  cause  the  accident 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  IS  1660-1671;  Dec. 
Dig.  |80a*] 

8.  TaiAL  (}  260*)— iNBTBUCnOKS. 

Where,  in  an  action  against  a  city  (or  the 
death  of  a  child  from  falling  into  a  sink  hole, 
the  accident  being  due  to  an  unsafe  sidewalk, 
the  court  instructed  that  defendant  was  not 
liable  (or  failure  to  erect  a  railing  along  the 
aidewalk  onless  a  person  of  ordinary  care  and 

arudence  would  have  erected  such  railing,  an 
istmction,  that  defendant  was  not  liable  un- 
less a  person  of  ordinary  care  would  hare  con- 
sidered the  sidewalk  unsafe,  was  properly  re- 
fused as  covering  merely  the  same  ground. 

PM.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  ii  661-6B0:  Dec.  Dig.  |  260.*] 

Appeal  Crom  St  Lonls  Oiicolt  Coart ;  Hu- 
go Mnench,  Jndga 

ActioD  by  H.  W.  Bcoton  and  wife  against 
the  <^tj  of  St  LonlB.  From  a  Jodsment  for 
plalntUts,  defendant  appeala.  Affinned. 

Lamb^  E.  Walth^  and  William  EL 
Balrd,  both  of  St  Lonla,  for  appellant  Col* 
Una,  Barker  ft  Britton,  of  St  Louis,  for  re> 
spondoita. 

LAMM,  J.  This  la  a  second  appeal.  See 
Benton  v.  St  Louis,  217  Mo.  687,  118  S.  W. 
418,  129  Am.  St  Rep.  661,  for  the  first, 
where  a  full  statement  may  be  found.  Re- 
covery  Is  sought  on  the  theory  that  on  a 
street  of  defendant  there  was  a  wooden  side- 
walk; that  dose  tliereto  In  the  street  and 
extending  nnder  the  sidewalk  was  a  tai^, 
deep  excavation,  a  sink  hole;  that  there  was 
no  rail  on  the  aidewalk  protecting  travel- 
ers ;  that  the  sidewalk  boards  were  loose  and 
Insecure,  etc. — all  of  which  (tacts  were  known 
to  defendant,  or  might  have  he&a  known  by 
due  diligence,  etc.;  that  the  excavation  was 
filled  with  water  even  with  the  sidewalk; 
that  in  the  particulars  aforesaid  the  street 
and  sidewalk  were  In  an  unsafe  condition 
and  has  been  negligently  allowed  to  remain 
In  that  condition;  and  that  the  Infant  son 
of  plaintUFs,  George,  aged  seven  years,  on  a 
certain  day  in  May,  1905,  stepped  or  fell 
from  the  sidewalk  Into  the  excavation  and 
was  drowned.  When  the  case  was  here  be- 
fore, we  held  that  the  evidence  made  a  case 
for  the  Jury,  provided  the  place  was  a  pub- 
lic street ;  that  contributory  n^llgence  could 
not  be  imputed  to  the  infant  as  a  matter  of 
law ;  moreover,  that  there  was  evidence  from 
which  the  jury  could  have  determined  the 
controverted  question  of  street  or  no  street 


against  defendant  A  nonsolt  having  been 
forced  at  title  first  trial  because  of  the  an- 
nounced d^wndnatlon  of  tlie  court  to  give 
an  instruction  in  the  nature  of  a  demurrer 
to  the  evidence,  we  ruled  that  such  demurrer 
would  not  lie.  When  the  case  went  down, 
dtfendant  filed  an  amended  answw.  (Note: 
Up  to  that  time  It  had  stood  on  a  c^ieral 
d^ilaL)  Its  amended  answer  was:  0)  A 
general  denial;  (2)  a  J>lea  of  cmtributory 
negligence  on  the  part  of  the  Infant;  and  (3j 
the  contributory  Diligence  of  the  custodian 
of  the  latent,  to  wit,  the  mother,  Eva  A., 
one  <a  plaintifFs.  Yonllct  and  Judgment  for 
plalntUEs  for  $2,250.  Defendant  appeals. 

[1]  Any  material  focta  not  aitpearlng  In 
the  first  oi^nlon  that  may  be  necessary  to 
an  understanding  of  propositions  advanced 
by  appellant  on  the  second  appeal  will  ap- 
pear In  connection  with  the  determinatiOD 
of  those  propositions  In  their  order.  The 
general  rule  being  that  on  second  appeal, 
where  the  facts  are  the  same  and  tiie  plead- 
ings relating  to  those  facts  are  the  same,  the 
first  decision  becomes  the  law  of  the  case 
on  points  ruled  (except  In  exceptional  and 
well-marked  circumstances),  and  we  will  not 
again  notice  questlcms  so  settled:  the  applica- 
ble t¥ni|T<fnM  b^ng:  Concerning  similars  the 
judgment  is  ttie  same ;  from  slndlara  to  sim- 
ilars we  are  to  proceed  by  the  same  rule; 
nothing  In  law  is  more  intolerable  than  to 
rule  a  similar  case  by  diverse  law.  Indeed, 
as  we  gather,  appellant  does  not  endeavor 
to  disturb  or  unsettle  the  mlings  in  the  first 
case.  It  limits  Its  asslgnmait  of  error  to 
the  following  propositions:  First  In  giving 
plaintlfrs*  first  Instruction,  because,  although 
the  sidewalk  or  highway  may  have  been  in 
defective  condition,  yet,  If  the  defect  or  con- 
dition arose  from  concurrent  causes,  the  dty 
is  not  liable  unless  It  has  notice  of  both 
causes  In  time  to  sui^Iy  a  r«nedy.  Sectmd. 
In  refusing  def^danf s  second  Instmctlont 
because  the  dty  was  only  re<iutred  to  use 
reasonable  care  In  makhig  its  ddewalks  safe 
for  pedestrians,  and  its  liability  is  not  ex- 
tended to  an  anticipation  of  unusual  or  ex- 
traordinary circumstances.  Third.  In  refus- 
ing defendant's  fifth  Instruction,  because, 
though  a  defect  exist  in  a  street,  the  defec- 
tive condition  must  appear  to  be  dangerous 
before  an  action  lies — this  In  the  light  of 
all  the  drcumstances.  Hie  facto  being  sub- 
stantially the  same  on  the  second  aiq:>eal  as 
on  the  first,  and  plalntK(s  being  entitled  to 
the  verdict  of  a  jury,  with  the  question  of 
the  contributory  negligence  of  the  infant  set 
at  rest  in  the  first  case,  and  having  got  such 
verdict,  we  may  state  in  passing  that  the 
question  of  the  contributory  negligence  of 
the  Infant's  mother  and  the  question  of 
street  or  no  street  were  well  submitted  and 
found  adversely  to  defendant  So  much  is 
impliedly  confessed. 

[2]  I.  Plaintiffs'  first  instruction,  being 
long,  will  not  be  reproduced.  The  part  per- 
tinent to  our  Inquiry  runs:  "•    •    •  And 
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If  70a  farther  believe  from  the  evidence  that 
the  said  street  and  sidewalk  were  In  a  dan- 
gerous and  defective  condition,  which  was 
liable  to  occasion  injury  to  persons  in  the 
usual  and  ordinary  use  of  said  street,  and 
that  this  condition  was  known  to  defendant, 
or  that  said  street  had  remained  In  such 
condition  for  a  sufficient  length  of  time  be- 
fore the  death  of  the  said  George  Benton 
to  enable  the  officers  and  agents  of  the  de- 
fendant, by  the  excreta  of  ordinary  care,  to 
discover  said  dangerous  and  defective  con- 
dition and  to  remedy  the  same  before  said 
death,  and  if  you  further  believe  that  the 
death  of  said  George  Benton  was  caused  by 
the  said  dangerous  and  defective  condition 
of  said  street  and  sidewalk,  and  if  you  fur- 
ther believe  that  the  said  George  Benton 
was  then  and  there  in  the  exercise  of  the 
same  care  as  Is  customarily  exerdsed  by 
persons  of  ordinary  prudence  of  similar  age 
and  under  like  (ircumstances,  then.  If  you 
so  And  the  facts  to  be,  your  verdict  must 
be  for  the  plaintiffs." 

In  aid  of  the  consideratloD  of  the  crltl- 
ctaxQ  leveled  by  appellant  at  this  Instruction, 
we  reproduce  the  pertinent  part  of  a  pho- 
tographic picture  of  the  locus,  put  in  evi- 
dence by  defendant,  thus: 


The  sink  hole  was  a  natural  drain.  At 
some  uncertain  time  a  manhole  or  sewer's 
mouth  was  constructed,  seen  at  the  left  side 
of  the  picture  hardby  the  sidewalk.  The 
lay  of  the  land  In  the  region  was  such  that 
storm  water  converged  at  this  manhole.  As 
we  gather,  the  erosion  or  eddy  of  this  storm 
water  caused,  or  helped  cause,  this  sink  hole. 
At  some  time  the  hole  had  been  filled  or  part- 
ly filled  by  the  dty,  and  then  the  rush  or 
whirl  of  the  water  of  some  subsequent  heavy 
rainfalls  would  wa^  another  sink  hole.  At 
the  time  in  question,  the  hole  was,  say,  five 
feet  de^  close  to  the  sidewalk.  On  the  day 
the  lad  drowned  there  had  been  a  heavy 
rain.  It  was  an  extraordinary  rain,  but 
there  was  no  evidence  that  such  rains  as  this 
did  not  occur  at  Intervals  in  St  Louis  and 
were  not  to  be  expected  In  the  natural  order 
of  things.  The  capacity  of  the  manhole  was 
not  sufficient  to  carry  such  water  away,  and 
on  the  date  In  hand,  as  twfQre  in  such  rains, 
the  hole  was  not  only  brlmoilng  full,  but 
froth,  straw,  eta,  gathered  close  to  the  side- 
walk and  made  it  difficult  to  tell  where  the 
edge  was;  that  is,  where  water  began  and 
sidewalk  left  off.  Not  only  so,  but  there  was 
testimony  some  of  the  boards  were  loose,  a 
whole  section  of  the  walk  at  the  point  was 
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floating,  and,  to  use  the  phrase  of  the  wlt- 
nesses,  "wobbly" — all  of  which  was  a  chronic 
condition  in  hmrj  rains.  But  a  short  time 
before  his  death  the  little  hoy  was  seen  on 
the  sidewalk  going  towards  this  hole.  Pres- 
ently  a  child's  cry  was  heard,  and  then  his 
cap  was  found  floating  In  the  water,  and 
bis  dead  body  was  taken  from  the  hole. 

Appellant's  contention,  as  we  get  It,  Is  Uiat 
the  boy's  death  came  about  from  concurrent 
causes,  viz.,  the  loose  and  insecure  boards, 
sink  hole,  and  water.  It  la  contoided  that 
the  criticised  instruction  ignores  the  fact 
that  before  the  dty  could  be  liable  It  abould 
have  notice  not  only  of  the  insecure  side- 
walk, lack  of  railing,  and  existence  of  sink 
hol^  but  of  the  water  in  the  hole  at  that  pre- 
dae  time,  or  by  the  exercise  oi  reasonable 
care  could  have  known  thereof  In  time  to 
,haTe  remedied  the  defect,  and  that  the  proof 
was  insnttlcient  in  that  regard  to  suroort 
the  Instruction,  since  tbe  water  bad  fallen 
bat  a  short  time  before  the  accident  F^l- 
hauer  t.  City,  178  Mo.  6S5,  77  S.  W.  843,  is 
relied  on  to  support  ttie  point  But  we  do 
not  agree  to  the  contention.  In  the  Fehl- 
baner  Case  plaintiff  at  a  glTcm  time  In  tbe 
mght  em  Into  an  open  door  In  a  sidewalk 
leading  to  a  tnaunent  A  mlnnte  or  so  be- 
f6re,  Bte,  00  she  said,  bad  crossed  the  some 
door  and  foond  It  dosed;  recrosslng  It  she 
fell  through  the  door,  opened  by  some  one 
between  ber  trips.  It  appeared  that  the  cel- 
Ur  door  was  not  Dsually  open  or  used  at  that 
hour.  But  the  nse  of  It  as  an  opening  to 
the  cellar  ma  usually  confined  to  a  different 
time  of  tbe  day  to  take  In  and  carry  oot 
beec  kegs.  Having  announced  the  proposi- 
tion that  tbe  mere  presence  of  a  cdlar  door 
In  a  sidewalk  was  not  a  nuisance  per  se 
(a  factor  absent  from  our  case),  tbe  nonlia- 
bility of  ^fendant  was  deduced  from  the 
proposltton  that  it  had  no  notice  of  tbe  fact 
tbe  door  was  open  and  no  notice  of  a  cus- 
tomary use  of  tbe  door  at  that  ^ur.  It 
19  clear,  however,  that  if  the  woman,  without 
her  own  fault,  bad  fiiUen  into  tbe  op«i  cel- 
larway  in  a  sidewalk  at  the  time  of  day 
when  tbe  long-standing  custom  was  to  opai 
tbe  door  to  deliver  beer  into  the  basement 
and  take  out  kegs,  a  dlfferoit  cam  on  prln- 
dple  would  have  been  before  tbe  court  This 
becomes  at  mice  a^q^arent  from  an  analysis 
of  that  case.  Thus,  speaking  to  tbe  point, 
the  court  said:  "Nevertheless  it  is  contended 
that  tbe  city,  by  the  ezerdse  of  reasonaUe 
car^  could  and  ought  to  have  known  that 
the  cellar  door  was  open  on  this  occasion 
from  the  manner  In  which  It  had  been  habit- 
ually used  for  a  long  time  prior  to  the  acci- 
dent Unfortunately  for  this  contention, 
tbore  Is  not  a  partitde  of  evidence  teiding  to 
prove  that  this  cellar  door  was  ever  open  at 
the  time  of  night  when  this  accldmt  hap- 
pened, or  that  it  was  ever  opened  before  by 
the  persons  In  tbe  -mannw  or  for  tbe  pur- 
pose for  which  it  was  opraed  on  this  occa- 
sion." Again,  further  on:  "If  tbe  plaintiff 


in  tbe  exercise  of  ordinary  care  bad  fallen 
into  the  opening  while  the  sidewalk  was  be- 
ing subjected  to  this  habitual  use,  then 
there  might  have  been  some  sui^rt  for  the 
contention  that  tbe  use  itself  afforded  some 
reason  to  the  city  authorities  for  expecting 
such  a  casualty,  and  the  aathwldes  dted  In 
support  of  this  cratentlou  might  have  some 
point" 

It  is  obvious  there  Is  no  similarity  in  prln- 
dple  between  the  Fdilhauer  Case  and  the 
case  at  bar.  In  tills  case,  to  permit  the  sink 
hole  so  dose  to  an  unguarded  sidewalk  was 
an  act  of  negligence.  The  dty  had  knowl- 
edge of  the  fact  Moreover,  tbe  insecurity  of 
tbe  sidewalk  was  of  such  standing  as  to  im- 
pute notice;  another  act  of  negligence.  So, 
the  absence  of  a  rail  or  guard  on  the  side- 
walk at  this  excavation  was  of  long  stand- 
big;  another  act  of  n^lgence,  as  abundantly 
shown  by  the  cases  dted  by  respondent  and 
appearing  In  the  farter's  headnotes  to  thla 
oidnlon,  e.  g.,  Wiggln  v.  City,  130  Mo.  668, 
37  8.  W.  628.  Indeed,  that  tile  absence  of  a 
guard  or  rail  Is  reprehaislbl^  In  certain  con- 
tingendes;  was  a  fixed  idea  In  very  andoit 
times  in  tbe  east  where  people  in  tbe  cool 
of  the  mght  baUtually  slept  on  Otsii  bouse 
tope.  "When  thou  bnUdeat  a  new  bouse,  then 
thou  dult  make  a  batUemmt  for  tl^  roof, 
that  thon  bring  not  blood  upon  thy  hous^  If 
any  man  fall  from  thenca"  Den£  20,  8. 
The  modem  Idea  of  the  necessity  of  guard 
nils  on  sidewalks  along  deep  ^xavattims 
may  take  root  in  that  venerable  law  ta  Mos- 
es, for  all  I  know. 

[3]  As  said,  tbe  daim  at  appellant  Is  ttiat 
the  dty  did  not  actnali^  know  that  the  par- 
ticular storm  bad  actually  filled  that  par- 
ticular hole  with  that  partlcalar  water ;  fhe 
thon^t  being  that,  because  tbe  testimony 
was  that  the  rain  had  fallen  diortly  before 
the  child  was  drowned,  therefore  the  dty 
was  without  notice  and  had  no  chance  to 
remedy  the  spedflc  defect  that  caused  death, 
viz.,  water  in  tbe  sink  hcdew  But  Is  not  that 
contention  more  spedous  than  sound?  Did 
not  the  dty  laiow  that  beavy  rains  mig^t  be 
expected  to  fall  in  the  latitude  of  St  LonlfeT 
Did  not  It  know  that  surface  water,  follow- 
ing  the  immutable  law  of  nature,  ran  down- 
hill? Know  ttiat  the  manhole  was  Insnffl- 
dent  to  carry  audi  mter  off  In  heavy  rains, 
and  that  a  pool  was  bound  to  gather  at  such 
times?  Assuredly  so;  for,  whwe  mter  has 
been  in  natural  flow,  it  will  go  again  if  not 
prevented.  Such  pools  had  formed  before 
In  that  sink  hole  and  were  the  natural  and 
probable  (nay,  necessary)  result  of  any  heavy 
rain.  Now,  in  the  law  of  negligence,  if  a 
reasonable  man  can  foresee  the  probability 
of  a  given  consequence,  that  fact  is  enough 
to  spring  liability;  for  what  a  man  knows 
and  what  he  should  know  are  equivalent  in 
law.  The  actionable  wrong  arises  In  "the 
failure  to  act  with  due  foresight" — ^the  omis- 
sion to  do  something  a  prudent  reasonable 
man  would  do,  or  the  doing  of  something 
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wlildt  such  ft  man  would  not  do,  "guided  by 
those  conslderatlonB  which  ordlnarllj  regu- 
late the  conduct  of  homan  aflaln,"  Is  tbe 
toac^tone  of  llabiUty. 

The  phllowphy  of  the  matter  has  been 
nowhere  more  happily  stated  than  by  Sir 
Frederick  Pollock  (W^b's  Pollock  on  Torta 
£Ba.  Am.  Eld.]  p.  42  et  boq.),  thus:  "Now 
a  reasonable  man  can  be  guided  only  by  a 
reasonable  estimate  of  probabilities.  If  men 
\rait  about  to  guard  themselTes  against  eve- 
ry risk  to  themselves  or  others  which  might 
by  ingenious  conjecture  be  conceived  as  pos- 
sAhle,  human. affairs  could  not  be  carried  on 
at  aU.  The  reasonable  man,  then,  to  whose 
Ideal  behavior  .we  are  to  look  u  tlie  stand- 
ard of  duty,  will  nether  neglect  what  he 
can  forecast  as  probable,  or  waste  his  anx- 
iety on  evoits  that  are  barely  possible.  He 
will  order  his  precaution  by  the  measure  of 
what  appears  likely  in  the  known  course  of 
things.  This  beHag  the  standard,  it  followg 
that,  if  in  a  particular  case  (not  being  with- 
in certain  special  and  more  stringent  rales) 
the  harm  complained  of  is  not  such  as  a 
reasonable  man  in  the  defendants  place 
should  have  foreseen  as  likely  to  happNi, 
there  is  no  wrong  and  no  llablU^.  And  the 
statonent  proposed,  thou^  not  positively 
laid  down,  in  Greenland  v.  Chaplin,  Bk.  248, 
namely,  'that  a  parson  is  expected  to  antici- 
pate and  guard  against  all  reasonable  con- 
sequences, but  that  he  Is  not,  by  the  law  of 
England,  expected  to  anticipate  and  guard 
against  that  which  no  reasonable  man  could 
exi>^  to  occur,'  appears  to  contain  the  only 
rule  trauble  on  principle  where  the  liability 
Is  founded  solely  on  negligence.  'Mischief 
which  could  by  no  possibility  have  been  fore- 
seen, and  which  no*  reasonable  person  would 
hare  anticipated,'  may  be  the  ground  of  legal 
compensation  under  some  rule  of  exceptional 
severity,  and  such  rules,  for  various  reasons, 
exist;  but  under  the  ordinary  rule  of  due 
care  and  caution  It  cannot  be  taken  Into  ac- 
connt"  That  pronouncement  is  the  doctrine 
of  this  court  Dean  v.  Railroad,  190  Mo. 
loc.  dt  409.  97  8.  W.  010;  AnL  Brewing 
Aas'n  V.  Talbot,  141  Mo.  loc.  dt  684  et  set]., 
42  S.  W.  670,  64  Am.  St  Rep.  638. 

[4]  Another  rule  in  point  la  that  lu  cases 
of  negligence,  liability  does  not  hinge  on 
whether,  by  the  exercise  of  reastmable  pru- 
dence, the  very  Injury  complained  of  ought 
to  have  been  foreseen.  The  party  charged 
may  be  held  liable  for  anything  which,  after 
the  injury  is'complete,  appears  to  have  been 
a  natural  and  probable  consequence  of  his 
act  or  omission.  Dean  v.  Railroad,  109  Mo. 
loc  dt  411,  07  S.  W.  910;  Zeis  v.  Brewing 
Ass'n,  205  Mo.  loc.  dt  661.  104  S.  W.  00; 
Brady  v.  Railroad,  206  Mo.  loc.  dt  637. 
102  S.  W.  978,  106  S.  W.  1105;  Buckner  v. 
Horse  ft  Mule  Co.,  221  Mo.  loc.  dt  710,  120 
8.  W.  766;  Woodson  v.  Railway  Cb.,  224* 
Mo.  loc  clt.  707,  123  S.  W.  820,  80  U  B. 
A.  (N.  S.)  931,  20  Ann.  Gas.  1030. 


In  the  light  of  those  rules  and  authoritlee, 
when  applied  to  the  facts  of  this  case,  the 
instruction  challenged  must  be  held  well 
enou^  and  the  criticism  of  it  unsound.  The 
point  is  ruled  againat  appellant 

[I]  II.  App^ant  complains  of  the  refusal 
of  the  following  instruction:  "You  are  fur- 
ther instructed  that  the  city  is  under  no 
duty  to  provide  against  injuries  of  any  char- 
acter arising  from  and  directly  due  to  un- 
usual or  extraordinary  rains;  and  if  the 
Jury  find  and  l>dleve  from  the  evidence  that 
the  death  of  plaintifls'  son  was  directly  caus- 
ed by  an  unusual  or  extraorfflnary  rain,  and 
would  not  hare  happened  but  fbr  sudb  rain, 
then  your  verdict  must  be  for  the  defendant." 

We  think  there  is  no  substance  in  the  as- 
signment of  error.  There  is  no  bone  to  be 
picked  In  a  forum  of  reason  with  the  abstract 
propositton  that  liability  cannot  he  predicat- 
ed of  an  injury  resulting  alone  from  the  act 
of  God,  say,  a  bolt  of  lightning,  a  cyclone,  a 
dond-burst^  an  earthquake.'  Nor  can  action- 
able damages  be  predicated  of  on  injury  en- 
tirely disconnected  In  cause  and  effect  from 
the  concurrent  negligence  of  defendant  and 
solely  refierable  to  any  other  toxm  of  vis 
major  or  vis  divlna.  But  the  vice  in  the  in- 
struction is  that  it  la  not  applicable  to  fbe 
facts  of  this  record.  Here  there  were  acts 
of  negligence  on  the  part  of  the  dty  com- 
mingling with  the  heavy  ralnfoU.  and  the 
condition  resulting  from  this  commingling  of 
negligence  and  storm  caused  the  death  of 
George  Benton.  On  prlndple  It  must  be  ap- 
parent  that  where  there  is  ne^lgence  which 
contributes  as  one  proximate  cause  to  the 
injury,  which  injury  would  not  have  resulted 
from  the  act  of  God,  or  from  some  chance 
ease  (vel  causus  fortultus),  except  for  defend- 
ant's negligence  thereto  contributing,  defend- 
ant is  liable.  Brash  v.  St.  Louis,  161  Mo. 
loc.  dt  437  et  seq.,  61  S.  W.  808,  and  cases 
dted;  Woods  v.  Kansas  City,  58  Mo.  App. 
272;  Bassett  v.  St  Joseph.  53  Mo.  200,  14 
Am.  Rep.  446:  Lore  v.  Mfg.  Co.,  160  Mo. 
loc.  dt  626,  61  S.  W.  678;  VogelResang  v. 
City,  130  Mo.  loc.  dt  136.  40  S.  W.  653.  The 
assignment  of  error  Is  not  well  taken. 

[>]  III.  The  last  proposition  advaut>ed  by 
appellant  Is  that  it  was  error  to  refuse  the 
following  Instruction:  "The  court  Instructs 
the  jury  that  the  city  cannot  be  held  liable 
under  any  drcomstances  in  this  case,  unless 
it  Is  shown  by  the  evidence  that  a  person  of 
ordinary  care,  standing  In  the  dty's  place, 
would  have  considered  the  sidewalk  danger- ,r 
ous  and  unsafe  prior  to  the  4th  day  of  Va.j, ' 
1005." 

We  take  It  this  assignment  of  error  Is 
made  Inadvertently  by  learned  counsel  In 
overlooking  a  part  of  the  record.  Appel- 
lant has  already  asked  and  received  the 
following  Instruction:  "The  court  Instructs 
the  Jury  that  the  dty  cannot  be  held  liable 
for  failing  to  erect  a  railing  along  the  aide- 
walk,  unless  th^  find  and  believe  from  the 


Digitized  by 


478 


164  SOUTHWBSTEBN  REPORTBR 


(Uo. 


evidence  that  a  person  of  ordinary  care  ancl 
prudence,  In  the  city's  place,  would  have 
erected  sneh  raUlng  prior  to  the  fourth  day 
of  May,  1905."  Those  two  Instructions,  If 
not  Idem  sonana,  are  certainly  idem  slgnlfi- 
cans.  (.The  scholar  who  pursues  with  eager- 
ness the  subtleties  of  legal  reasoning  may 
profitably  consult  the  brief  pro  se  of  Michael 
Sunday  in  Sunday  v.  State,  14  Mo.  417,  418, 
for  an  edifying  discussion,  only  faintly  in 
point)  There  could  be  no  error  In  refusing 
to  tell  the  Jury  the  same  thing  twice.  In 
writing  instructions  the  finger  of  the  Judge 
Is  like  that  of  fate  In  the  figure  of  Omar 
Khayyam,  anent  progression,  vis.: 

"Tb*  HoTing  Finger  vritM ;  sod.  bavlng  writ. 
Moves  on." 

On  the  whole  record  the  Judgment  was  for 
the  right  party  and  stands  for  affirmance. 

Let  It  be  affirmed.  It  li  ao  ordraed.  All 
concur. 


WARD  T.  ELY-WALKER  DRY  GOODS 
BLDG.  CO.  et  aL 

(Supreme  Court  of  Miisoori.  March  1, 1918.) 

1.  Master  and  Sbbvant  (|  107*)— In  juries 
TO  Sebvant  — Neoliqence— Ahtioipaiiom 
OF  Accident. 

While  servants  of  a  fire  proofing  subcoD- 
tractor  of  a  building  were  talcing  down  false 
work  which  had  supported  concrete  floorins  un 
the  sixth  floor,  a  long  board  was  loosened 
which  caused  a  short  board  to  fall,  striking  the 
projecting  end  of  a  crowbar,  which  was  sent 
flying  out  of  the  front  of  the  building  where  it 
struck  a  beam  as  it  went  out  and  fell  to  the 
street  below.  injurioE  plaintiff,  another  serv- 
ant of  the  fire  prooBng  company  subcontrac- 
tor, as  he  was  enteriog  the  building.  Held, 
that  the  falling  of  the  bar,  under  such  circum- 
stances,  could  not  have  been  anticipated  by 
exercise  of  ordinary  care,  and  that  the  fire 
proofing  company  was  therefore  not  negligent. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig,  »  19&-202,  212,  254.  255; 
Dec.  Dig.  I  107.*] 

2.  Pleadiwg  (S  8*)— Conolubioks. 

Where  a  special  city  ordinance  was  plead* 
ed  in  plaiDtUTs  petition,  it  was  not  essential 
that  it  be  repeated  in  the  answer;  and  hence 
mere  statements  of  legal  cooclasions  as  to  what 
defendants  conceived  to  be  their  rights  under 
the  ordinance  were  unnecessary  and  superflu- 
ous. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Gent.  Dig.  H  12-28)6:  Dee.  Dig.  |  8.*] 

3.  Appeal  and  Ebbor  (i  1042*)— Ruunos 
ON  Pleadings— Review. 

Defendants  were  not  prejudiced  by  the 
striking  of  certain  allegatlooa  from  their  an- 
swer, where  all  of  their  evidence  on  the  sub- 
ject was  admitted. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fS  4110-4114;  Dec.  Dig.  | 
1042.'] 

4.  Master  and  Sbbtant  (S  121*)— Servants 

OF  SUBCONTBACIOR— INJURIB8--CITT  ORDI- 
NANCE. 

A  dty  ordinance  requiring  the  construc- 
tion of  a  roof  over  so  much  of  the  sidewalk  in 
front  of  a  building  in  process  of  erection  as 
was  required  to  be  kept  open  for  passage  while 


material  was  being  used  on  the  street  frrat  of 

the  building  was  not  enacted  for  the  sole  ben- 
efit of  travelers  oq  the  street,  but  was  equally 
available  for  the  protection  of  servants  of  sub- 
contractors  workuig  on  the  building. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  %^  228-231;  Dec.  Dig.  S 
121.*] 

6h  MnNiciPAL  GoBPORATionB  <|f  808,  809*) 
—  Dangerous  Fbeuises  —  Uncompleted 
Building — Roof  over  Sidewalk. 

Where  a  dty  ordinance  reqnired  the  roof- 
ing of  the  portion  of  a  sidewalk  in  front  of  a 
building  in  process  of  erection  that  was  re- 
quired to  be  sept  dear  for  passage  while  mate- 
rials were  being  used  on  the  street  front  of 
the  building,  the  ordinance  imposed  a  duty  on 
the  owner  and  contractor  of  the  building  for 
failure  to  perform,  which  rendered  tbem  uable 
for  Injury  occurring  by  reason  of  nch  failure^ 
or  which  would  not  have  occurred  bad  such  du- 
ty been  performed. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations.  Cent  Dig.  H  1684-1687,  16^ 
1604:  Dec  Dig.  U  808.  809.*] 

6.  Neguoenci  (|  66*)— Danoeboiis  Fbeios- 

Bs— Injuries- Proxjiutb  Cause. 

Where  the  owner  and  general  contractor 
for  the  construction  of  a  building  failed  to  roof 
the  part  of  the  sidewalk  in  front  of  the  build- 
ing required  to  be  kept  dear  for  pedestrisns, 
as  required  by  dty  ordinance,  and  plaintiff,  a 
servant  of  a  subcontractor,  while  passing  over 
the  sidewalk  into  the  building,  was  struck  and 
injured  by  a  crowbar  which  had  been  struck  by 
a  falling  plank  on  an  upper  floor  and  thrown 
out  of  the  building,  the  failure  to  roof  was  the 
causa  sine  qua  non,  or  the  proximate  cause  of 
the  injury, 

[Ed.  Note.— For  other  cases,  see  NegUgence, 
Cent  IMg.  II  69,  70;  Dec.  Dig.  |  66.*] 

7.  Municipal  Cokporatioks  (|  808*)— Dah- 
OBROUS  Prbmisbs— Uncohplbted  BuiunitG 
— Citt  Ordinance— Construction. 

Where  a  city  ordinance  provided  that  dur- 
ing the  progress  of  building  operations  at  least 
one-third  of  the  ridewalk  in  front  of  the  prem- 
ises shall  be  kept  dear,  and  if  the  building  is 
more  than  four  stories  high,  and  is  set  at  or 
near  the  street  line,  a  roof  shall  be  construct- 
ed over  the  sidewalk,  which  shall  be  maintained 
as  long  as  material  is  being  used  or  handled 
on  the  street  front  and  above  the  level  of  the 
sidewalk,  it  did  not  mean  that  its  protection 
was  to  be  limited  to  the  hours  when  material 
was  being  used  on  the  street  front  and  only 
against  injuries  caused  by  the  fall  of  material 
which  was  being  so  used,  but  required  the  roof- 
ing of  the  sidewalk  In  front  of  such  building 
while  the  front  remained  uncompleted,  and  was 
for  the  protection  of  persons  lawfully  on  the 
sidewalk  from  substances  fslling  from  the 
building,  whether  from  the  front  or  hurled 
from  the  inside,  and  during  all  hours  while 
work  on  the  building  was  in  progress. 

[Ed.  Note.—For  other  cases,  see  Monldpal 
CoTporatlona.  Cent  Dig.  ||  1684-16S7.  1090- 
lG94r  Dec.  Dig.  |  80&1] 

&  Daicagbs  (I  62*)— Ddtt  to  MiiaiozE— 
Pebbonal  Injubix»— Instructions. 

Where  there  was  evidence  that  plalntHTs 
injuries  mif[ht  be  t>enefited  by  a  surgical  op- 
eration, which  was  more  or  less  dangerous, 
the  court  properly  charged  that  iilsintiff  was 
required  to  talce  such  steps  as  an  ordinarily 
prudent  man  would  have  taken  In  the  exerdse 
of  ordinary  care  to  reduce  his  damages  to  the 
minimum;  and  if  he  had  been  advised  by  a 
competent  surgeon  that  such  operation  was 
necessary,  and  the  evidence  showed  it  would 
have  improved  his  health,  then  plalntiC  could 
only  recover  such  sum  as  plaintUTs  damages 
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woold  ban  aggrMatod  If  he  had  had  sndi  op- 
eiatiim  performea. 

[Ed.  Mote.— For  otber  caaei.  lee  DamageSi 
GonL  Die.  ii  UO-lSl;  Dec.  Dig.  |  62.*] 

9.  HUNIOIPAL  COBPORATIONB  (i  822*)— DAH- 
QKBOUB  PSEUISES  —  TOOU  FaLUKO  JBOU 
BUUDinO— iNSTKDCnONS. 

"Where  plaintiff  was  lajored  a  totd  fall- 
ins  ^om  tbe  front  of  an  uncompleted  building, 
and  there  was  a  conflict  in  tbe  evidence  as  to 
whether  the  sidewalk  had  been  completed  and 
as  to  whether  it  was  so  blocked  hy  material 
piled  thereon  ae  to  be  out  of  use  as  a  sidewalk, 
and  was  uncovered  in  violation  ot  a  city  ordi- 
nance, an  instruction  on  defendant's  liability 
for  failure  to  construct  a  roof  over  tbe  side- 
walk, leaving  it  to  tbe  jun  to  find  whetlier, 
at  tbe  time  of  the  Injury,  plain tiS  was  walking 
on  the  sidewalk  was  proper. 

[Ed.  Note.— For  otber  cases,  see  Unnidpal 
CorporationB,  Osnt.  Dig.  H  1768-1702;  Dec 

In  Banc.  Appeal  from  8t  Loula  CHrcolt 
Court;  J.  Hugo  Grimm,  Judge. 

Acaon  by  Lafayette  Word  against  the  Ely- 
Walker  Dry  Goods  Building  C<HDi;Kany  and 
otbera.  Judgment  for  plaintiff,  and  d^end- 
ants  appeal.  Affirmed,  as  to  defendants  Ely- 
Walker  Dry  Goods  Building  Company  and 
James  O.  Stewart  &  Co.,  and  revised  as  to 
def^dant  National  Fire  Froofli^  Company. 

The  plaintiff  sued  the  Ely-Walker  Dry 
Goods  Building  Company,  the  firm  of  James 
Stewart  &  Co.,  composed  of  Alexander  and 
James  C.  Stewart,  and  tbe  National  Fire 
Prooflng  Company  for  damages  for  personal 
injuries ;  the  amount  claimed  being  $15,000. 
The  verdict  was  against  all  the  defendants  fur 
the  full  amount  claimed.  The  trial  court 
forced  a  remittitur  of  $7,000,  and  Judgment 
was  entered  for  $8,000,  from  which  the  Fire 
Proofing  Company  took  a  separate  appeal, 
and  the  other  defendants  took  a  Joint  ap- 
peal.  This  opinion  covers  both  appeals. 

The  Ely- Walker  Company,  as  owner  of  the 
premises  In  November,  1906,  contracted  with 
James  Stewart  &  Co.  for  the  construction 
of  a  building  of  seven  stories  and  a  .base- 
ment on  the  south  side  of  Washington  avenue 
between  Sixteenth  and  Seventeenth  streets 
In  the  dty  of  St  Louis.  The  Fire  Proofing 
Com[)any  subcontracted  with  Stewart  &  Co. 
to  do  tbe  Are  proofing.  Tbe  principal  con- 
tract called  for  tbe  construction  of  some  oth- 
er buildings;  tbe  total  consideration  being 
$1,150,047,  and  tbe  amount  to  be  paid  the 
subcontractor  being  $128,000. 

There  was,  at  the  time  of  the  making  of 
those  contracts,  an  ordinance  of  the  dty,  tbe 
material  parts  of  which  were  as  follows: 

"Sec.  025.  ExtOkt  of  Occupation  of  Street 
and  Sidewalk.  The  extent  of  occupation  of 
sidewalk  and  street  to  be  covered  by  the 
terms  of  a  permit  for  street  obstruction  or 
baildlng,  shall  be  as  follows:  Sucb  permit 
shall  not  authorize  the  occupation  of  any 
sidewalk  or  street  or  part  thereof  other  than 
that  Immediately  in  front  of  the  premises  of 
the  building  upon  which  said  permit  is  is- 
sued. During  the  vxognas  of  building  opera* 


tlons  at  least  one-third  of  the  permit  granted 
shall  at  all  times  be  kept  free  and  unobstruct- 
ed for  the  purpose  of  passage  and  clear  of 
rubbish,  dirt  and  snow.  Such  sidewalks 
must,  if  there  are  excavations  on  either  side 
of  the  same,  be  protected  by  substantial  rail- 
ings, which  stiall  be  built  and  maintained 
thereon  so  long  as  such  excavations  continue 
to  exist.  It  is  not  Intended  hereby  to  prevent 
the  maintenance  of  a  driveway  for  the  build- 
ing ^te.  It  shall  be  p^mitted,  for  the  pur- 
pose of  delivering  material  to  the  basements 
of  the  buildings,  to  elevate  such  temporary 
sidewalk  to  a  height  not  exceeding  four  feet 
above  the  curb  level  of  the  street;  and  in 
case  the  sidewalk  Is  so  elevated  It  shall  be 
provided  wltli  good  and  substantial  steps  ou 
both  ends  of  the  sides  thereof.  If  the  build- 
ing to  be  erected  is  more  than  ,  tour  stories 
in  height,  and  is  set  at  or  near  the  street 
line,  there  shall  be  built  over  sucb  sidewalk 
a  roof  having  a  frame  work  and  covering, 
composed  of  supports  and  stringers  of  three 
by  twelve  timbers,  not  more  than  eight  feet 
from  centers,  covered  by  two  layers  of  two 
inch  planks.  Said  roof  shall  be  maintained 
as  long  as  material  Is  being  used,  or  handled 
on  said  street  front,  and  above  the  level  of 
such  sidewalk." 

"Sec.  927.  Penalty.  Any  person  who  shall 
himself  violate  the  provisions  of  the  said 
next  two  preceding  sections,  or  by  another 
cause  the  provisions  of  the  said  next  two 
preceding  sections  to  be  violated,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon 
conviction  thereof,  shall  be  fined  not  less 
than  twenty-five  ($2^)  dollars  nor  more  than 
one  hundred  ($100)  dollars.  (R.  C.  1892,  i 
278.)" 

Those  sections  were  re-enacted  on  March 
19,  1907,  with  tbe  following  addition  thereto: 

"And  where  excavations  are  made  under 
or  across  any  sidewalk,  the  street  commis- 
sioner is  hereby  authorized  to  require  such 
elevated  temporary  sidewalks  to  be  erected 
so  as  to  afford  safe  and  convenient  passage." 

On  March  1,  1907,  preceding  said  re-enact- 
ment, and  while  the  work  was  In  progress,  a 
special  ordinance  was  enacted,  of  which  tbe 
material  portion  Is  as  follows; 

"Section  1.  That  Ely-Walker  Dry  Goods 
Building  Company,  a  corporation  under  the 
laws  of  Missouri,  Its  successors  and  asslnis 
be  and  they  are  hereby  authorized  and  em- 
powered to  excavate,  build  and  maintain 
areas  under  the  sidewalks  In  city  blocks  eight 
hundred  and  twenty-seven  and  kght  hundred 
and  thirty-two,  adjacent  to  the  tmtldlngs  be- 
ing erected,  or  to  be  erected,  on  the  proper- 
ties leased  to  said  Ely-Walker  Dry  Goods 
Building  Company,  as  follows:  Under  the 
south  sidewalk  of  Washington  avenue  from 
the  east  curb  line  of  Bobbins  lane  eastward- 
ly  three  hundred  and  forty-three  feet  and 
fonr  inches ;  under  the  east  sidewalk  of  said 
Bobbins  lane  from  the  south  curb  line  of 
Washington  avenue  to  the  north  curb  line  of 
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St  Charles  street ;  under  tbe  north  sidewalk 
of  St  Charles  street  from  the  east  curb  line 
of  Kobbins  lane  eastwardly  three  hundred 
and  ten  feet  and  seven  Inches;  under  the 
east  sidewalk  of  Sixteenth  street  from  the 
north  cnrb  line  of  Locust  street  northwardly 
one  hundred  and  seventy-flve  feet  and  six 
and  one-half  inches,  and  nader  the  north 
side  of  Locust  street  from  the  east  curb  line 
of  Stxteoith  street  eastwardly,  one  hundred 
and  sixty-six  feet  and  ten  Inches,  each  such 
area  to  be  equal  In  width  to  the  width  of 
the  sidewalk  over  the  same,  measured  from 
the  building  line  to  the  curb  line.  Also  to  so 
construct  and  maintain  the  sidewalks  over 
said  areas,  that  for  a  width  of  not  exceeding 
seven  feet  measured  from  the  building  line, 
each  of  said  sidewalks  adjacent  to  the  build- 
ing line  shall  be  composed  of  illuminating  or 
prismatic  glass  tiling  so  constructed  as  to 
sustain  a  uniform  distributed  w^ght  of  two 
hnndred  pounds  for  each  square  foot  thereof. 
Also  to  excavate,  build  and  maintain  a  tun- 
nel seventeen  feet  wide  under  and  across  St 
Charles  street  between  the  8t  Ghanes  street 
building  Unes  of  tbe  respective  inttperties 
leased  to  said  Ely-Walker  Dry  Goods  Buildr 
Ing  Company  as  aforesaid." 

The  building  was  eonstmcted  at  or  near 
the  street  line  There  was  at  no  time  a  roof 
of  any  kind  erected  over  ttie  ddewalk.  There 
was  a  swinging  scaffold  on  the  outside  all 
around  the  building  for  the  use  of  the  brick 
masons,  exc^  that  It  was  not  over  the  main 
entrance.  There  was  a  driveway  tor  ve- 
hicles through  the  main  entrance  for  the  pur- 
pose of  conveyi^  material  Into  the  build- 
ing. The  swinging  scaffold  was  fiO  indies 
wide,  and  was  about  the  level  of  the  fourth 
floor,  to  which  the  brick  work  had  reached 
at  the  time  of  tbe  injury.  The  sted  work 
was  about  finished.  There  was  a  force  of 
carpenters  of  which  plaintiff  was  on^  whose 
business  It  waa  to  construct  the  forms  on 
which  the  concrete  flooring  was  laid.  A 
false  floor  vt  boards  was  laid  on  temporary 
framework.  The  concrete  was  ttien  laid,  and, 
vrhea  It  had  suflSdently  hardened,  another 
set  of  men  removed  the  fiilse  work,  and  the 
lumber  would  then  be  taken  up  fOr  use  on 
the  floor  above. 

Two  men,  Wendels  and  Consells,  were 
working  very  near  a  point  over  the  main  en- 
trance. Wendels  was  on  a  acaffold  on  the 
fifth  floor,  removing  the  boards  under  the 
floor  above.  The  boards  of  the  false  floor 
were  not  nailed  to  the  framework  which  sup- 
ported them,  but  were  simply  laid  thereon. 
When  the  supporting  framework  was  remov- 
ed, the  boards  of  the  false  floor  remained 
adhering  to  the  concrete.  Wendels  used  a 
crooked  bar  of  Iron  about  three  feet  long, 
known  as  a  "gooseneck  crowbar,"  to  loosen 
the  boards  one  by  one  as  he  removed  them. 
Having  loosened  one,  a  long  board,  he  laid 
tbe  bar  down  on  tbe  scaffold;  the  end  stick- 
ing out  over  the  edge  of  the  scaffold  a  few 


Inches  toward  the  front  of  tbe  building.  Con- 
sells  was  standing  on  the  floor  receiving  the 
lumber  as  It  was  handed  to  him  by  Wendels. 
When  Wradels  took  down  the  long  board 
whldi  he  had  just  loosened,  a  short  board 
two  feet  long  and  ten  Inches  wide  fell  from 
its  place  above,  and,  striking  thei  projecting 
end  of  the  crowbar,  sent  It  flying  out  of  the 
front  of  the  building,  where  it  struck  a  beam 
as  It  went  out,  and  then  went  on  over,  out, 
and  down  upon  the  head  of  the  plaintiff, 
rendering  him  unconsdous  and  leaving  a 
permanent  depression  in  the  skull.  Tbe  evi- 
dence tends  strongly  to  show  that  he  is  in- 
capacitated for  work  and  is  permanently  in- 
jured. There  was  also  evidence  tending  to 
show  that  the  operation  of  trephining  would 
probably  give  relief,  and  that  plaintiff  had 
been  advised  by  surgeons  to  have  such  oper- 
ation, but  had  failed  to  do  so.  The  su^eons 
testified  that  audi  operation  would  be  more 
or  less  dangerous.  There  was  strong  evi- 
dence on  both  sides  as  to  whether  the  plain- 
tiff was  on  the  sidewalk  or  out  in  the  street 
outside  the  curb  at  tbe  time  he  was  hurt; 
and  there  was  also  a  conflict  of  the  evidence 
as  to  wliether  the  sidewalk,  from  the  main 
entrance  to  the  northeast  comer  of  the  build- 
ing, had  been  so  blocked  with  building  ma- 
terial as  to  put  it  out  <tf  use  as  a  ddewalk 
for  the  time  bdng.  The  old  sidewalk  had 
been  removed,  and  the  area  thereunder  had 
been  excavated.  Over  and  acroas  such  ex« 
cavation,  I-beams  had' been  placed,  and  a 
temporary  sidewalk  of  lon^tudiml  boards 
had  been  laid  thereon.  Tbe  evidence  for 
defendants  tended  to  show  that  cnily  portlmis 
of  the  temporary  sidewalk  bad  been  rd>uilt, 
while  that  for  the  idalntlff  was  to  the  effect 
that  it  waa  all  rebuilt,  exc^  some  small 
holes  for  letting  mat^al  down  Into  the  base- 
ment 

Plaintiff's  evidoice  tended  to  show  that 
he  usually  went  to  work  at  8  o'dock  In  the 
morning,  and  that  he  had  gone  about  7:30 
in  the  morning  to  the  office  of  the  Fire  Proof- 
ing Company,  at  the  northeast  comer  of  the 
buildliv,  and  obtained  his  ''worUng  ^beck.** 
which  every  employ^  took  out  every  morning 
and  walked  up  over  the  temporary  sidemtlk 
towards  the  main  entrance;  and  that  when 
about  two  feet  east  of  tbe  passageway  at 
tbe  main  entrance  and  about  three  feet  in- 
side the  curb,  he  was  bit  by  tbe  bar  and  in- 
jured. The  petition  alleged  that  all  tbe  de- 
fendants negligently  failed  to  erect  the  roof 
over  the  sidewalk,  and  alleged  that  the  acta 
of  the  employes  of  tbe  Fire  Proofing  Com- 
pany, In  causing  the  bar  to  be  thrown  In  the 
manner  stated,  constituted  actionable  negli- 
gence. 

The  petition  alleged  the  existence  of  all 
tbe  ordinances  above  mentioned.  The  an- 
swer of  the  Fire  Proofing  Couii»aoy  was  a 
general  deniaL  The  other  defendants  filed 
an  answer  containing  a  general  denial,  and 
also  aHeging  the  existence  at  the  special 
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ordinance  of  Maxch  1,  1907,  above  set  oat, 
la  regard  to  excavation  under  the  sidewalks, 
etc.,  and  made  the  following  auction  in 
r^iard  thereto:  "These  dtfoidants  further 
aver  Uutt,  by  the  terms  of  said  dty  ordi- 
nance, said  Ely-Walk^  Dry  Goods  Bailding 
Company  was  duly  authorized  and  empower- 
ed to  excavate  the  whole  width  of  the  side- 
walk on  the  side  of  the  bnildlng  in  qoestlon, 
and  to  vacate  the  use  of  said  sidewalk  roen- 
tioned  In  plaintUTs  petition,  and  to  have  and 
keep  the  same  vacated  from  nse  as,  a  side- 
walk dnriz«  the  entire  oonstmetlon  of  said 
bnlldliv ;  that,  ia  pursuance  of  the  authorl^ 
granted  to  said  Ely-Walker  Dry  Goods  Build- 
ing Company  by  said  ordinance,  It  did  ex- 
cavate the  irtiole  width  of  vbat  had  formerly 
been  the  sidewalk  Immediately  north  of  said 
building,  and  did  cut  off  from  public  and 
private  use  and  fence  off  the  space  where 
said  sidewalk  had  beoi,  tbns  vacatiiv  the 
nse  of  said  sidewalk;  as  said  building  com- 
pany  bad  the  right  to  do  under  said  ordi- 
nance, and  that  said  sidewalk  had  been  so 
cot  off  and  vacated  as  a  sidewalk  from  pub* 
lie  and  private  nse  for  a  period  of  several 
vreeks  prior  to  plalntUTs  alleged  Injuries, 
and  remained  in  that  condltlcm  at  the  time 
of  ptalntUPs  alleged  Injuries.  These  defend- 
ants further  aver  that  at  the  time  of  ptoin- 
tiff's  allied  injuries,  and  fw  several  weeks 
prior  thereto,  thoe  had  beoi  no  sidewalk  on 
the  north  side  of  said  bnildlng  In  qoestion, 
nor  had  the  time  arrived  In  the  construction 
of  said  buUding  when  It  became  the  duty, 
or  when  It  was  practicable  or  possible  for 
the  said  Bly-Walker  Dry  Goods  Bnildlng 
Company,  to  reoonstmct  said  sidewalk,  cov- 
ering the  same  with  illuminating  or  pris- 
matic glass  tiling,  as  required  by  said  ordi- 
nance, and  these  defendants  therefore  say 
that  the  general  ordinance  pleaded  by  plain- 
tiffs have  no  appUcatloh  to  the  case  at  bar." 

The  answer  also  pleaded  contributory  neg- 
ligence. The  plaintiff  filed  a  motion  to  strike 
out  all-  that  portion  of  the  answer  In  regard 
to  the  last-mentioned  ordinance,  and  the 
rights  and  doings  of  the  d^endants  thereun- 
der, for  the  following  reasons:  "First.  That 
said  special  ordinance  does  not  repeal  the 
general  ordinance  of  the  dty  of  St  Lonls, 
as  set  ont  In  full  in  plaintiff's  petition.  Sec- 
ond. That  said  special  ordinance  on  its  face 
shows,  and  in  Its  title  declares,  that  it  simply 
authorizes  My-Walker  Dry  Goods  Building 
Company  to  erect,  balld,  and  maintain  areas 
under  certain  sidewalks  and  to  build  and 
matotaln  a  tunnel  under  and  across  St 
Charles  street,  and  the  title  and  the  ordi- 
nances show  absolutely  on  its  face  that  it 
does  not  even  attempt  to  repeal  the  general 
ordinances  of  the  city  of  St  Louis,  as  set  out 
In  plaintiff's  i>etltlon,  and  Is  therefore  no  de- 
tvDae  to  plaintiff's  cause  of  action." 

The  motion  was  sustained,  esceptlons  were 
taken,  a  term  bill  of  exceptions  as  to  that 
matter  llled;  bnt  nwb  action  of  the  court 
154  8.W.-«1 


In  sustaining  that  motion  was  not  mmUoned 
In  the  motion  for  a  new  trial. 

The  trial  court  held  that  the  Fire  Proofing 
Company  was  not  liable  for  the  failure  to 
construct  the  roof  over  the  sidewalk,  and 
held  that  all  the  other  defendants  were  lia- 
ble for  sudi  failure,  If  one  of  them  was.  The 
court  refused  Instructions  in  the  nature  of 
demnrrers  to  the  evidence  asked  by  each  of 
the  defendants. 

Instructions  1  and  2,  £^ven  for  plaintiff, 
wvre  as  follows: 

"(1)  The  court  Instmcta  the  jn^'  tiiat  the 
ordinances  read  In  evidence  declare  that  if  a 
bnlldli^  to  be  erected  In  the  dty  of  St  Lonls 
is  more  than  four  stories  in  height,  and  la 
set  at  or  near  the  irtreet  Itne^  there  shall  be 
tiullt  over  such  sidewalk,  immediately  In 
front  of  the  premises  upon  which  said  build- 
ing is  to  be  built,  a  roof  having  a  framewoA 
and  covering  composed  of  supports  and 
stringers  of  8x12  timbers,  not  more  than 
e^t  feet  from  centers,  covered  by  two  lay- 
ers of  two-lndi  plank,  and  that  said  roof 
shall  be  maintained  as  Unm  as  material  Is  be- 
ing need  or  bandied  on  said  street  front  and 
above  the  level  of  said  sidewalk.  And  If  the 
jury  find  and  believe  from  tiie  evidence  that 
the  defendants  Alexander  H.  Stewart  and 
James  Stewart,  doing  business  under  the 
firm  name  of  James  Stewart  ft  Co.  were,  on  or 
about  the  6th  day  of  Jnn^  1907,  mgaged  in 
erecting  the  building  referred  to  in  the  evi- 
dence, and  had  charge  of  the  ctmstmctlon  of 
said  butidlng,  that  said  building  was  morr 
than  four  stories  in  height,  and  was  at  ot 
near  the  street  line  of  an  open  public  street 
known  as  Washington  avenue,  between  Six- 
teenth and  Seventeenth  streets,  In  the  dty  of 
St.  Louis,  Mo.,  and  if  the  Jury  finds  from  the 
evidence  that  the  said  defendants  failed  to 
build,  or  fitiled  to  cause  to  l>e  built,  over  the 
sidewalk  Immediately  In  front  of  said  build- 
ing on  Washington  avenue,  a  roof  of  any  na- 
ture or  description,  and  that  at  said  time 
material  was  being  used  and  bandied  on 
said  street  front  and  above  the  level  of  said 
sidewalk,  and  If  the  Jury  further  finds  from 
the  evidence  that  plaintiff,  on  or  about  said 
6th  day  of  June,  1907,  at  about  7:30  o'clodc 
In  the  morning,  was  walking  on  the  sidewalk 
referred  to  above,  and  while  so  walking  on 
said  sidewalk  was  struck  on  the  forehead  by 
the  bar  of  Iron  referred  to  In  the  evidence, 
which  said  bar  of  iron  had  been  negligently 
knocked  off  of  one  of  the  upper  stories  of 
said  building  by  a  servant  of  the  National 
Fire  Proofing  Company,  and  that  plaintiff 
thereby  sustained  the  Injury  mentioned  In 
the  evidence^  and  If  the  Jury  further  find 
and  believe  from  the  evidence  that  the  fail- 
ure of  the  defendants  mentioned  in  this  In- 
struction, to  wit,  Alex.  M.  and  James  Stew- 
art to  erect  ttie  roof  over  the  sidewalk,  as 
set  out  above,  directly  concurred  with  the 
act  of  the  party  referred  to  above  In  causing 
plaintiff's  said  injury,  and  if  the  Jury  fnr- 
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ther  flnda  from  the  evidence  that  plaintiff 
vrtLB  exercising  ordinary  care  at  the  time  of 
bis  Injury  for  his  own  Bafe^»  then  tie  la  eih- 
titled  to  recover  against  the  defendants  Alex- 
ander U.  and  James  Stewart,  doing  bnsluess 
as  James  Stewart  &  Co. 

"(2)  The  court  Instructe  the  jury  that  If 
they  believe  and  find  from  the  evidence  that 
the  defendant  the  Ely-Walker  Dry  Goods 
Building  Company  entered  Into  a  contract 
with  the  defendants  Alexander  M.  and  James 
Stewart,  doing  business  under  the  firm  name 
of  James  Stewart  &  Co.,  whereby  the  build- 
ing mentioned  in  the  evidence  was  caused  to 
be  erected  for  it,  and  that  said  James  Stew- 
art &  Co.  were  the  general  contractors  of  the 
defendant  the  Ely-Walker  Dry  Goods  Build- 
ing CwQpany  for  the  erection  of  said  build- 
ing, and  were  such  contractors  on  or  about 
the  6tb  day  of  June,  1907,  and  if  the  jury 
further  find  that  no  roof  was  erected  over 
the  sidewalk,  as  referred  to  In  Instruction 
No.  1,  and  If  the  Jury  farther  find  that,  un- 
der Instruction  No.  1,  the  plaintiff  is  entitled 
to  recover  against  the  defendants  Alexander 
M.  and  James  Stewart,  doing  business  under 
the  firm  name  of  James  Stewart  &  Co.,  then 
you  should  also  find  in  favor  of  plaintiff 
against  the  defendant  the  Ely-Walk»  Dry 
Goods  Building  Company." 

And  the  court  refused  the  following  In- 
structions asked  by  the  Ely- Walker  Company 
and  br  Stewart  &  Co.: 

"(B)  The  court  instructs  the  Jury  that  the 
ordinance  mentioned  in  the  evidence,  after 
providing  for  the  erection  of  a  loof  over 
sidewalks  in  certain  cases,  specifically  pro- 
vides that  such  roof  be  maintained  only  so 
long  as  material  is  being  used  or  handled 
on  the  street  front  above  the  level  of  such 
sidewalk.  And  the  court  Instructs  the  Jury 
that,  If  you  believe  and  find  from  the  evi- 
dence that  at  the  time  plaintiff  sustained  the 
Injuries  complained  of,  no  work  whatever 
was  being  done  on  the  building  mentioned  in 
the  evidence  on  the  street  front  thereof,  but 
that  the  pinch  bar  mentioned  in  the  evidence 
was  knocked  off  one  of  the  stories  of  tlie 
building,  and  was  knocked  from  a  point  In- 
side tlxe  front  wall  of  said  building  and  out 
through  the  wall  of  said  building,  then  and 
In  that  case  neither  defendant  Ely-Walker 
Dry  Goods  Building  Company  nor  defend- 
ants Alexander  M.  and  James  C.  Stewart 
were  under  any  obligations  to  maintain  a 
roof  over  the  sidewalk  mentlcmed  in  the  evi- 
dence on  said  day,  and  were  guilty  of  no 
violation  of  the  ordinance  mmtioned  In 
plaintiff's  petition,  and  yoor  verdict  abonld 
be  for  said  defendants. 

"(p)  The  court  Instructs  the  Jury  that  If 
you  believe  and  find  from  the  evld^ce  that 
the  pinch  bar  mentioned  in  the  evidence  was 
knocked  out  from  one  of  the  stories  of  the 
building  mentioned  in  the  evidence  by  an  em- 
ploys c£  defffiidant  National  nie  Proofing 
ComjjtatJr  ukd  tliat  mUl  m^Uvi  of  said  Nk* 


ttonal  File  Proofing  Oompanr,  In  ao  knock- 
ing said  idnch  bar  ont  of  the  front  id  nid 
floor,  waa  gnllty  of  negligence^  Uien  and  In 
that  case  your  verdict  must  be  for  the  de- 
fendants lay-Waiker  Z>tT  Goods  BnUdlng 
Company  and  Alexander  H.  and  James  C. 
Stewart,  even  though  yon  believe  and  find 
from  the  evldmce  that  said  defendants  &dled 
to  maintain,  at  the  time  plaintiff  was  in- 
jured, a  nxtf  over  the  aldewalk  mentioned  In 
the  evidence. 

"(D)  The  court  Instmcts  the  Jury  that  the 
ordinance  mentioned  In  plaintUTs  petition, 
after  providing  for  the  erection  of  a  certain 
roof  over  sidewalks  under  certain  conditions, 
further  provides  ttiat  such  roof  need  only  be 
maintained  so  long  as  material  Is  being  used 
or  liandled  on  such  street  front  above  the 
level  of  such  sidewalk.  And  the  court  in- 
structs the  Jury  that  plaintiff  alleges  In  tils 
petltl<m  that  on  ttie  dth  day  of  June,  1907,  de- 
fendants failed  to  erect  and  maintain  a  root, 
though  building  materials  were  stll)  being  us- 
ed and  handled  on  the  street  front  mentioned 
in  the  evidence,  above  the  level  of  the  ride- 
walk.  And  the  court  instructs  the  Jury  ttmt 
there  Is  no  evidence  whatever  In  this  case 
to  sustain  said  allegation  of  plaintiff's  peti- 
tion that  on  said  date  any  building  materials 
were  still  b^ng  used  and  handled  on  the 
street  front  mentioned  in  the  evidenoe  In  the 
erection  of  the  building  mentioned  in  the  evi- 
dence above  the  level  of  such  sidewalk. 

"(E)  The  court  Instmcts  the  Jury  if  yon 
believe  and  find  from  the  evldenin  that  the 
plaintiff,  on  the  occasion  in  question,  was  in- 
jured by  a  pinch  bar  falling  from  the  fourth 
floor  of  the  building  mentioned  in  the  evi- 
dence, and  that  a  servant  of  defendant  Na- 
tional Fire  Proofing  Company  placed  said 
pinch  bar  on  a  scaffold  and  thereaf ta,  while 
removing  a  certain  temporary  fioorlng,  caus- 
ed or  allowed  a  pietfe  of  wood  to  fall  and 
strike  the  said  pinch  bar  in  such  a  manner 
as  to  cause  it  to  fall  from  the  fourth  story, 
and  if  you  further  believe  and  find  from  the 
evidence  that  said  act  of  said  servant  of 
said  National  Fire  Proofing  Company  in  so 
causing  said  pinch  bar  to  fall  was  negligent, 
and  if  you  further  believe  and  find  from  the 
evidence  that  plaintiff  himself  was  In  the 
exercise  of  ordinary  care  at  the  time  In  ques- 
tion, your  vtt^ct  must  be  in  favor  of  idaln- 
tlff  and  against  defendant  National  Fire 
Proofing  Company.  And  the  court  instmcts 
you  that,  if  you  find  the  facts  to  be  as  above 
set  out,  then  and  in  that  case  your  verdict 
must  be  against  defendant  National  Fire 
Proofing  Company,  whether  you  believe  and 
find  from  the  evidence  tha^  at  the  time  plain- 
tiff was  injured,  he  was  standing  on  the 
sidewalk  motioned  In  t^e  evldmce^  or  in 
the  street  But,  if  you  bellere  and  find  ftom 
tlie  evidence  that  the  plalntUf.  at  the  time 
he  was  struck,  was  standing  In  the  street, 
yon  cannot,  under  any  drcumstancest  find 
against  flefenflant  SDr-Walkw  Utf  Goods 


Digitized  by 


WARD  T.  XLY-'WAIiKBR  DRY  OOQDB  BLDG.  CO. 


483 


Ballding  Oompany  or  defendants  A^iyf^™^'*'' 
M.  and  James  G.  Stewart 

"(F)  The  court  farther  Instmcts  the  Jury 
that  the  plnlntlfl  alleges  that  the  ordlDance 
read  In  evldetice  required  that  one-third  of 
the  width  of  the  sidewalk.  In  (luestton  shoald 
be  kcvt  flree  and  nnobstructed  for  the  pur- 
pose of  passage,  and  dear  of  mbbish,  dirt, 
and  snow,  and  it  required,  in  no  event,  more 
than  this  one-third  in  width  that  was  thus 
to  be  kept  free  and  unobstructed  for  the  pur- 
pose of  passage  shoald  be  coTered  with  a 
roof;  and  the  court  further  instructs  the 
Jury  that  it  was  at  the  option  of  those,  whose 
du^  It  was  to  maintaio  such  temporary  side- 
walk, to  deterndne  what  particular  part  of 
su^  sidewalk  should  be  so  kept  unobstructed 
for  trav^  and  covered  wltli  a  root.  It,  there- 
fore,  the  Jury  believe  and  find  from  the  evi- 
dence that,  If  those  whose  doty  It  was  to 
keep  one-third  of  said  sidewalk  free  and  un- 
obetmeted  for  the  purpose  of  passage  had 
been  so  kept  and  had  been  covered  with  a 
roof.  It  would  not  have  prevented  the  pinch 
bar  In  question  from  striking  plaintiff,  then 
it  Is  your  duty  to  find  a  verdict  in  favor  of 
the  defendant  Ely- Walker  Dry  Qoods  Build* 
ing  Company  and  a^**'*'*"*^^^  M.  and  James 
C.  Stewart,  even  though,  under  the  evidence 
and  InstructionB  of  the  court,  you  find^  for 
plaintiff  and  against  the  National  Fire  Proof- 
ing Gcnnpany  on  the  all^^ed  ground  that  an 
anploye  ot  said  Fire  Proofing  Company  neg- 
ligently caused  said  pinch  bar  to  be  thrown 
out  of  the  building  and  injure  plaintiff." 

Instructions  11  and  12,  givoi  for  plaintiff, 
were  as  follows: 

"(11)  The  conrt  instructs  the  Jury  that  If 
you  believe  and  find  from  the  evidence  that 
the  plaintiff  was  struck  by  the  pinch  bar 
mentioned  tn  the  evidence,  and  that  when  he 
was  so  struck  he  was  not  on  the  sidewalk 
north  of  the  building  mentioned  In  the  evi- 
dence, but  was  north  of  the  curb  of  said 
sidewalk  in  the  street  proper,  then  and  in 
that  case  the  plaintiff  cannot,  under  any  dr- 
cumstances,  recover  against  the  defendants, 
or  any  of  them,  on  the  ground  that  the  de- 
fendants, or  any  of  them,  had  failed  to  build 
a  roof  over  the  said  sidewalk. 

"(12)  The  court  further  Instructs  the  jury 
that  it  was  the  duty  of  the  plaintiff,  when  in- 
jured, to  take  such  steps  as  an  ordinarily  care- 
ful and  prudent  man  would  have  taken.  In 
the  exercise  of  ordinary  care,  under  the  same 
dreamstances,  to  reduce  his  damages  to  the 
mlolmum.  And  if  you  find  from  the  evidence 
that  the  plaintiff  could,  after  his .  Injuries, 
hare  had  an  operation  performed  on  his  head 
which  would  have  imiffoved  his  condition, 
and  If  you  farther  find  tram  the  evidence 
that  he  was  advised  by  a  competent  snrgeon 
that  such  operation  was  necessary  to  be  per- 
formed In  order  to  Improve  his  condition, 
and  If  yoo  forUm  find  from  the  evidence 
that  sncb  operation,  had  It  been  performed, 
won  Id  have  greatly  Icaaened  his  physical  pain 


and  mental  anguish,  and  greatly  improved 
his  health,  and  If  you  farther  find  from  the 
evidence  that  plaintiff,  In  failing  to  have  such 
operation  i)erformed,  failed  to  ezerdae  ordi- 
nary care  to  improve  bis  condition,  then.  If 
you  find  tor  the  plain tlCC,  yoa  should  only 
allow  him  as  damages  snch  amount  or  sum 
as  his  damages  would  have  aggregated  It  he 
had,  at  said  proper  time^  had  auch  operation 
performed." 

S.  N.  &  S.  O.  Taylor,  of  St  Louis,  for  ap- 
pellants Jamee  Stewart  &  Co.  and  Ely-Walk- 
er Dry  Grooda  Building  Company.  Watts, 
Gentry  &  Lee,  of  St  Iiouis,  for  appellant  Na- 
tional Fire  Proofing  Oompany.  J.  F.  Merry- 
man,  of  St  Louis,  tor  req^ndent 

ROT,  C.  (after  stating  the  facts  as  above). 
[1]  There  are  many  questions  raised  on  the 
api)eal  of  the  Fire  Proofing  Company  which 
are  unnecessary  to  be  discussed  here,  for  the 
reason  that  we  do  not  think  that  any  case 
was  made  against  that  defendant  The  trial 
court  held  that  it  was  not  liable  for  the  fall- 
are  to  erect  a  roof  over  the  sidewalk;  and 
we  are  not  called  on  to  review  that  holding, 
as  it  was  in  favor  of  the  appellant,  the  Fire 
Proofing  Company,  and  no  one  la  contesting 
the  correctness  of  that  holding. 

The  facts  as  to  the  falling  dt  the  crowbar 
did  not  constltate  negligence  on  the  part 
of  the  Fire  Proofing  Company.  No  workman 
of  ordinary  care  and  caution  could  have  an- 
ticipated such  an  occurrence,  it  may  very 
well  be  said  that  he  could  expect  that  a 
plank  might  probably  fall  from  the  ceiling 
to  the  scaffold;  but  it  would  be  almost  a 
gift  of  prophecy  that  would  enable  him  to 
foresee  that  It  would  fall  on  the  projecting 
end  of  the  crowbar,  and  would  so  fall  as  to 
hurl  it  out  of  the  building.  *The  require- 
ment is  only  to  use  such  reasonable  precau- 
tions to  prevent  accidents  as  would  have 
been  adopted  by  prudent  persona  prior  to  the 
accident  The  prudence  and  propriety  tit 
men's  doings  are  not  judged  by  the  event, 
but  by  the  dreamstances  under  which  they 
act"  Fuchs  V.  City  of  St  Louis,  167  Mo. 
loa  dt  64e,  07  S.  W.  618,  57  L.  R.  A.  136; 
Chandler  v.  K.  C.  Mo.  Gas  Co.,  174  Mo.  loc 
dt  829,  73  S.  W.  602,  62  L.  R.  A  474,  9T 
Am.  St  Bep.  670.  Such  being  the  case,  the 
demurrer  of  the  Fire  Proofing  Company  to 
the  evidence  should  have  been  sustained. 
Christensen  t.  Metropolitan  Street  By.  Co., 
137  Fed.  70B,  70  C  a  A  loc  dt  661.  Bar- 
ing thus  disposed  of  the  appeal  of  the  Fire 
Proofing  Company,  all  farther  references  to 
the  appellants  must  be  understood  as  mean- 
ing the  apptilants  other  than  the  Fire  Proof- 
ing Company. 

[2]  2.  Regardless  of  the  question  as  to 
whether  the  action  ot  the  trial  eonit  In 
striking  out  a  part  of  the  answer  has  bem 
properly  brought  to  this  conrt  by  the  motion 
tia  a  new  trial,  we  hold  that  the  dtfendants 
have  not  been  injured  by  soch  action.  The 
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special  ordinance  of  March  1.  1907,  was 
pleaded  In  the  petition;  and  It  served  no 
purpose  to  repeat  It  In  the  answer.  That 
part  of  the  answer  setting  ont  what  the  de- 
fendants conceived  to  be  their  rights  nnder 
that  ordinance,  was  a  mere  statement  of 
legal  conclusion's,  and  therefore  unnecessary 
and  superfluous. 

[3]  The  striking  ont  of  the  allegations  as 
to  the  temporary  vacation  of  the  sidewalk 
did  not  harm  defendants  for  the  reason  that 
all  of  the  defendants*  evidence  on  that  sub- 
ject was  admitted  by  the  trial  court. 

[4]  3.  We  do  not  agree  with  appellants 
that  the  ordinance  requiring  a  roof  ov^  the 
sidewalk  was  not  Intended  for  protection 
against  injuries  inflicted  on  this  plaintiff, 
under  the  circumstances  of  this  case.  The 
position  of  the  appellants  Is  stated  in  their 
brief  as  follows:  "The  plaintiff  was  hurt,  as 
the  undeniable  iiroof  will  show,  as  he  was 
abont  to  pass  over  the  driveway  into  the 
building  in  question.  There  is  no  require- 
ment that  the  driveway  should  be  covered 
with  a  roof.  The  plaintiff  was  not  using  the 
sidewalk  as  a  pedestrian  of  the  type  the  or- 
dinance was  intended  to  protect ;  but  he  was 
about  to  enter  the  building  over  the  drive- 
way to  begin  work  with  the  National  Fire 
Proofliv  Company,  for  whom  he  had  been 
working  some  days  before  his  injuries.  This 
ordinance  was  not  designed  or  intended  for 
the  protection  of  emi^oyte  of  a  imbcontrac- 
tor,  in  any  sense  of  the  word;  it  was  Cto^gn- 
ed  and  intended  for  the  protection  and  bene- 
fit of  pedestrians  who  would  have  occasion 
to  use  the  sidewalk,  passing  up  and  down  the 
street"  In  suKwrt  of  their  position  they 
cite  Bell  T.  Ballroad,  72  Mo.  00,  which  was 
fbr  personal  injuries  to  one  who  was  on  the 
railroad  track,  but  not  at  ft  public  crossing. 
The  plaintiff  claimed  that  the  Aiilnre  of  the 
op«»tive8  on  the  engine  to  give  the  rtgnals 
for  a  nearby  road  crossing  was  the  cause 
of  the  Injury.  This  court  said  that  the  stat- 
ute '*was  for  the  benefit  of  persona  at  the 
crossing  or  approaching  it"  That  case  does 
not  suKHirt  the  contention  cf  the  appellants. 
Is  not  the  language  of  the  court  In  that  case 
broad  enough  to  cover  the  case  of  any  per- 
son "at  the  crossing,"  regardless  of  the  ques- 
tlott  as  to  who  he  was,  whence  he  cam^  or 
whither  he  was  going? 

The  case  of  Racine  r.  Morris,  201  N.  Y. 
240,  04  N.  S.  864,  was  for  personal  injuries 
to  a  policeman  who  went  through  an  open 
door  into  a  frdf^t  elevator  shaft  In  the 
building  of  the  defendant  An  ordinance  re- 
quired that  such  doors  should  be  kept  dosed. 
The  court  said,  speaking  of  the  ordinance: 
"Its  language  does  not,  nor  does  the  language 
of  the  sections  related  thereto,  limit  its  oj^- 
atlons  to  any  designated  class  or  classes  or 
persons.  Upon  the  other  hand,  there  are 
within  It  Indications  that  all  persons  lawfully 
within  the  designated  building  were  through 
It  to  be  shielded.   We  hold  that  the  ordi- 


nance In  this  case  was  for  the  protection  of 
all  persons  lawfully  on  the  sidewalk. 

[f]  4.  The  ordinance  requiring  a  roof  over 
the  sidewalk  Imposed  a  duty  upon  the  de- 
fendants, maklqg  them  liable  for  Injuries  oc- 
curring by  reason  of  such  fallore,  or  which, 
would  not  have  occurred  had  such  duty  been 
performed. 

It  was  said  In  WUly  t.  Mulledy,  78  N.  T. 
SIO,  34  Am.  Rep.  536:  "It  la  a  general  rule 
that  whenever  one  owes  another  a  duty, 
whether  such  duty  be  Imposed  by  voluntary 
contract  or  by  statute,  a  breach  of  sudi  duty, 
causing  damage,  gives  a  cause  of  action. 
Duty  and  right  are  correlative;  and,  where 
a  duty  Is  imposed,  there  must  be  a  right  to 
have  It  performed." 

In  Koch  T.  Fox,  71  App.  DIt.  288,  294,  75 
N.  Y.  Supp,  913,  917,  the  court  said:  "It  may 
be  conceded  that  In  a  proper  case  It  Is  com- 
petent for  the  Leglslattire  under  its  general 
police  povrer,  to  Impose  a  new  duty  for  the 
protection  or  safety  of  the  public,  or  of  per- 
sons occupying  or  in  building,  the  violation 
of  which.  If  It  directly  and  without  any  in- 
tervening cause  results  In  Injury  or  dauiage, 
will  give  rise  to  a  cause  of  action ;  and  doubt- 
less the  Legislature  may  delegate  this  au- 
thority to  a  municipal  Legislature."  And 
that  case  dted  a  long  list  of  cases  in  su^ 
port  of  the  proposition. 

It  was  held  In  Pauley  t.  S.  O.  &  L.  Go., 
131  N.  Y.  90,  28  N.  E.  990,  15  L.  B.  A.  194. 
that  there  was  no  obligation  at  common  law 
requiring  the  owner  of  a  building^  whldi 
was  not  peculiarly  subject  to  fire  by  reason 
of  the  character  of  the  woMc  to  be  carried  on 
in  it  to  construct  Are  escapes.  In  188T  a 
statute  of  New  YoA  required  fire  escapes  for 
all  foctorles  tiiree  or  more  stories  in  heigbt, 
and  Imposed  a  penalty  for  its  violation. 
The  court  said:  "I  am  unable  to  agree  with 
fhe  cont^tion  of  appellant  that  the  sole 
remedy  xmHer  the  statute  was  the  imblle 
remedy  which  consisted  of  an  enforcement  of 
the  pnialtles  provided.  Tbe  requiremoit  of 
fire  escapes  was  for  tbe  direct  and  spedal 
boieflt  of  the  operatives  in  sudi  fftctNies, 
and  intended  for  thdr  protection;  and  the 
rule  applies  that,  where  a  statute  comnunds 
or  prohibits  a  thing  for  the  benefit  of  a  per- 
son, be  shall  have  a  remedy  upon  tba  same 
statute  for  the  thing  enacted  for  his  advan- 
tage^ or  for  a  wrong  done  to  him  contrary 
to  its  terms." 

Tbe  case  of  Brannock  v.  Elmore,  114  Mo. 
65,  21  8.  W.  451,  WAS  for  negligence  in  blast- 
ing, without  protecting  the  blast  with  tim- 
ber, as  required  by  the  ordinance.  The  court 
said:  "The  disregard  of  the  ordinance  was 
In  Itself  an  omission  of  duty  snffldent  to 
justify  a  verdict  for  plalutlflt." 

[B]  As  to  whether  the  failure  to  erect  the 
roof  over  the  sidewalk  was  the  causa  causa  ns 
of  the  Injury,  we  quote  from  the  opinion  of 
Justice  Mathews  In  Hayes  v.  Railroad,  111 
U.  S.  loa  dt  241,  4  Sup.  Ct  374,  28  L.  Bd. 
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410:  "It  is  further  argued  that  the  direction 
of  the  court  below  was  right,  because  the 
want  of  a  fence  could  not  reasonably  be  al- 
leged as  the  cause  of  the  injury.  In  the 
aense  of  an  efficient  cause,  causa  cansans, 
this  Is  DO  doubt  strictly  true;  but  that  Is 
not  the  sense  in  which  the  law  oses  the  term 
in  this  connection.  The  qaeetlon  is.  Was  it 
causa  sine  qua  non,  a  cause  which,  if  it  had 
not  existed,  the  injury  would  not  have  taken 
place,  on  occasional  cause?" 

It  was  held  by  the  trial  court  that.  If  ei- 
ther the  Ely-Walker  Company  or  Stewart  & 
Co.  were  liable,  the  other  would  be  also,  and 
the  appellants  so  concede  In  effect  in  their 
brief.  It  was  said  In  Koch  v.  Fox.  71  App. 
Dlv.  293,  76  N.  Y.  Supp.  loc.  elt  817  :  "Even 
though  the  owner  lets  the  entire  work  to  an 
iud^)endent  contractor,  sttU,  manifestly,  he 
causes  the  erection  of  the  building."  In 
other  words,  the  Ely-Walker  Company  caus- 
ed the  erection  of  the  building  and  failed  to 
provide  for  a  roof  over  the  sidewalk,  and 
Stewart  &  Co.  built  the  building  without 
such  roof.  They  are  both  Ilatile  for  the  re- 
sult of  such  fallnre. 

5.  It  may  be  conceded  that  under  the  or- 
dinance defendants  were  not  bound  to  keep 
more  than  one-third  of  the  width  of  the 
sidewalk  open  for  travel.  But  It  is  the  clear 
meaning  tbat  whatever  part  was  oi>en  for 
travd,  whether  a  third  or  more,  should  be 
protected  by  such  roof. 

[7]  is.  The  court  properly  refused  instruc- 
tion B  asked  by  the  defendants.  It  was  shown 
by  all  the  evld«ice  In  the  case,  on  both  sides, 
that  the  work  pn  the  building  was  still  In 
progress.  The  steel  work  was  not  quite  com- 
plete. The  brick  work  was  at  the  fourth 
floor.  Certainly,  within  the  meaning  of  the 
ordinance,  material  was  still  being  used  or 
handled  on  the  street  front  above  the  level 
of  the  sidewalk.  The  brick  masons  had  not 
gone  to  work  that  day;  It  being  before  8 
o'clcM^  their  hour  of  beginning  work.  The 
ordinance  does  not  mean  that  It  Is  for  protec- 
tion only  during  the  hours  when  material  Is 
being  used  on  the  street  front,  and  only 
against  Injuries  caused  by  the  falling  of  ma- 
terial which  Is  being  used  on  the  street  front 
It  is  intended  for  the  protection  of  per- 
sons, lawfully  on  the  sidewalk,  against  In- 
Jury  from  substances  falling  from  the  bulld- 
li^,  whether  falling  from  the  front  or  hurled 
from  the  inside,  and  that  during  all  hours, 
at  least,  while  work  on  the  building  Is  in 
progress. 

[I]  7.  The  question  as  to  the  efFect  to  be 
given  to  the  evidence  on  the  subject  of  plain- 
tiff's failure  to  have  a  sarglail  operation 
performed  was  properly  submitted  to  the 
Jury  tn  Instmctlon  Na  12. 

1$}  8.  InstractUm  No.  1,  given  for  the 
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plaintiff,  is  criticised  by  appellants,  who 
say:  "This  Instruction  utterly  Ignored  the 
fact  that  the  «itlre  space  where  the  side* 
walk  had  been  was  removed  by  these  defend- 
ants, by  authority  of  special  ordinance  grant- 
ing to  them  the  right  to  do  so,  and  the  space 
had  been  excavated,  and  that  the  sidewalk 
bad  been  closed  in  such  manner  that  the  pub- 
lic could  not  pass  or  repass  over  the  space 
where  the  sidewalk  had  been,  and  that  the 
time  had  not  arrived  when  these  defendants 
could  construct  the  new  sidewalk  as  contem- 
plated, and  as  they  were  bound  to  do  by  said' 
special  ordinance." 

It  Is  sufficient  to  call  attention  to  the 
terms  of  the  instruction  which  required  that 
the  Jury  shall  find  that  the  plaintiff  "was 
walking  on  the  sidewalk  referred  to  above.** 
The  Jury  could  not  so  find  If  there  was  no 
sidewalk  there,  or  If  It  was  so  obstructed 
that  It  could  not  be  used  as  a  sidewalk.  If 
appellants  desired  that  subject  to  be  more 
fully  covered  by  instructions,  it  was  their 
duty  to  ask  proper  ones  on  that  subject. 

It  is  true  that  the  old  sidewalk  had  been 
removed  and  the  area  thereunder  excavated; 
and  that  the  new  permanent  sidewalk  had 
not  been  constructed.  But  it  Is  also  true 
tbat  a  part  of  the  tem[>orary  sidewalk  had 
been  constructed,  as  conceded  by  the  evidence 
on  both  sides.  There  was  a  conflict  in  the 
evId<Aice  as  to  whether  It  bad  been  complet- 
ed, and  there  was  a  conflict  of  evidence  as 
to  whether  that  sidewalk  was  so  blocked  by 
material  piled  thereon  as  to  put  it  out  of  use 
as  a  sidewalk.  The  instruction  complained 
of  left  It  to  the  Jury  to  find  whether,  at  the 
time  of  the  injury,  the  plaintiff  "was  walking 
on  the  sidewalk."  They  could  not  so  find 
If  there  was  no  sidewalk  at  that  plac^  nor 
could  they  so  find  If  the  sidewalk  was  so 
blocked  as  to  destroy  Its  use  as  a  sidewalk. 
That  Instruction  did  not  overlook  any  part 
of  the  evidence,  nor  did  it  assume  the  exist- 
ence of  coDtroverted  facts,  and  was  proper- 
ly given. 

The  foregoing  opinion  covers  substantial^ 
all  the  points  made  by  the  appellants,  ez- 
cept  the  one  that  the  verdict  was  the  result 
of  prejudice  on  the  part  of  the  Jury.  Under 
the  facts  In  the  case,  we  are  not  pr^red  ta 
so  hold. 

The  Judgment  as  against  the  National 
Fire  Proofing  Company  la  reversed,  and  it  is 
affirmed  as  to  the  other  appellants. 

BLAIR,  0^,  ooncura. 

PER  CURIAM.  This  cause  coming  Into 
banc  from  division  on  a  dissent,  the  opinion 
of  ROT,  C,  is  adopted,  as  modified,  as  that  of 
the  court  All  ooncor ;  GRAVES  and  BOND^ 
J    in  result 


WARD  T.  ELT-WALKER  DBT  GOODS  BLDa.  CO. 
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STATE  ax  riL       JOSEPH  "WATER  CO.  t. 
OEIOER  et  al. 

(Supreme  Court  of  HisBoari.   Not.  1^  1912. 
Rehearinc  Denied  Not.  26.  1912.) 

1.  WATBB8  AMD  WaTEB  COUBOES   (S  208*)— 

Public  Watbbwobes. 

The  bnsineBS  of  enpplyInK  the  public  vith 
water  is  impressed  with  a  public  use,  and  tbe 
fixing  of  rates  for  such  service  is  a  govem- 
mental  power;  and  hence  rates  fixed  by  con- 
tract, in  the  absence  of  goTenunental  action, 
are  valid  only  so  long  as  no  mcb  action  has 
been  taken. 

W'Gd.  Note.— For  other  cases,  see  Waters  and 
^nea.  Cent  Dig.  H  289-299;  Dec. 

2.  WATns  AND  Wateb  ConBaxs  <i  203*)— 
Bound  ABiES—BxTENBioN. 

Where  a  monicipaiity  extended  Its  bound- 
aries, persms  in  th«  territory  added  are  enti- 
tled to  demand  water  foom  ue  monidpal  wa- 
ter company  at  tbe  rate  fixed  by  ordinance, 
though  uiey  had,  prior  to  such  extension,  en- 
tered into  a  private  contract  with  the  water 
company  for  tbe  fumiebing  of  water  at  a  high- 
er rate;  all  ordinances  and  contracts  of  a  gen- 
eral character  being  simultaneously  extended 
over  territory  added  to  a  manidpall^  upon 
'extension  of  Its  boundaries, 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses.  Cent  Dig.  H  28^299;  Dec. 
Dig.  8  208.»] 

8.  WAncBS  AND  Water  Ooubsss  (|  203*)— 
PuBUC  Watebwobes  —  Rates  to  be 
Ohabobd. 

A  municipal  water  company  extended  its 
mains  to  furnish  water  to  a  patron  outside  of 
the  city  limits,  entering  into  a  contract  with 
such  patron  for  the  fumiBbing  of  water  at  a 
higher  rate  than  that  allowed  by  municipal 
ordnance.  The  or^ance  provided  that  mains 
In  tbe  munidpaUty  ahonla  be  equipped  with 
hydrants  at  fixed  mtervals,  for  wtdcn  the  dty 
was  to  pay  the  water  company  an  annual  rent- 
al, but  the  extension  main  was  not  equipped 
with  such  hydrants.  Setd,  that  upon  tbe  ex- 
tenrion  of  the  dty  limits  to  include  the  out- 
side customer  tbe  water  company  could  not,  on 
the  theory  that  the  main  was  a  private  one, 
demand  a  higher  rate  of  compensation  than 
that  fixed  by  ordinance;  the  right  of  tbe  cus- 
tomer to  be  sappUed  witb  water  at  the  fixed 
rate  not  reguirlns  the  instalMng  of  a  new  main. 

[Ed.  Note.— For  other  cases,  lee  Waters  and 
wVter  Courses,  Cent  IHff.  H  289-298;  Dea 
Dig.  S  203.*] 

Graves  and  Ferrlss,  JJ.t  dissenting. 

.  In  Banc.  Original  proceeding  in  manda- 
mtu  by  the  state^  on  the  relation  of  the  St 
Joseph  Water  Company,  agalnat  Jaccrt)  Gel- 
ger  and  others,  constituting  the  Board  of 
Managers  of  State  Hospital  No.  2.  Alterna- 
tlve  Witt  quashed,  and  peremptory  writ  de- 
nied. 

John  B.  Dolman,  of  St  Joseph,  for  relator. 
Shlnabargar,  Blagg  A  Ellison,  of  Marysvlll^ 
and  Onlvw,  Phillips  A  ^lencer,  of  St  JosqA, 
for  reapcmdentiL 

KENNISH,  J.  Thia  orli^l  proceeding. 
In  mandamnB  was  brongfat  1^  relator,  the 
St  Joseph  Water  Company,  a  corporation 
owning  and  operating  a  waterworks  system 


at  the  dtj  of  St  Joseph,  this  state,  against 
the  board  of  managers  of  State  Hoapit^  No. 
2,  located  within  tbe  corporate  limits  of 
said  dty.  Belator  claims  a  balance  doe^  for 
water  supplied  to  said  hospital.  In  the  sam 
of  12,186.33,  which  respondents  refoae  to  pay, 
and  the  purpose  of  this  snit  Is  to  coerce  tbe 
payment  of  such  claim  the  writ  at  this 
court,  commanding  the  reBpondents  to  com- 
ply with  the  statutory  iwovlsiona  in  the  al- 
lomuLce  and  payment  of  valid  tilaims  against 
institutions  of  that  class. 

Upon  the  filing  of  the  petition  an  alterna- 
tive writ  was  issued,  and  in  due  time  re- 
spondents made  return  thereto.  Belator  filed 
a  g^eral  demurrer  to  the  return,  and  the 
cause  is  thus  at  issue. 

The  facts  are  not  in  dispute,  and  so  fu  as 
material  in  the  view  we  take,  th^  are  as  fol- 
lows: In  the  year  1900  relator  was  granted 
a  franchise  by  the  dty  of  St  Joseph,  author- 
izing it  to  construct  and  operate  a  water- 
works system  in  said  dty  for  a  term  of  20 
years.  A  contract,  by  ordinance  duly  mact- 
ed  by  the  dty  and  accepted  by  relator,  was 
entered  Into,  by  the  terms  of  which  r^tor 
agreed  to  supply  the  dty  and  the  inhabitants 
thereof  with  water,  at  tbe  rates  therein  pre- 
scribed, dnriog  the  term  of  said  franchise. 
The  rate  for  water  used  in  such  quantity 
as  is  admitted  was  used  by  the  hospital,  was 
6  cents  per  1.000  gaUons.  Sections  S,  7,  and 
9  of  said  ordinance  and  contract  are  M  fol- 
lows: 

"Sec.  3.  Said  water  company  shall  extend 
Its  mains  and  pipe  lines  within  tbe  limits  of 
said  dty  along  and  over  its  streets,  highways 
and  public  lands,  as  the  dty  may  from  time 
to  time  by  ordinance  direct,  and  shall  for 
each  500  feet  of  said  ext^ision  or  fraction 
thereof  erect  and  maintain  a  fire  hydrant  at 
such  points  as  may  be  directed  by  ordinance 
or  by  the  city  engineer,  and  of  the  kind  and 
character  prescribed  by  ordinance ;  said  dty 
hereby  agrees  to  and  does  rent  from  said 
company  all  hydrants  so  erected  and  main- 
.tained.  and  agrees  to  pay  for  each  hydrant 
80  erected  and  maintained  the  sum  of  $40  per 
annum ;  said  water  company  sball  erect  and 
maintain  intermediate  hydrants  when  direct- 
ed by'  tbe  dty,  and  shall  be  paid  by  the  dty 
tbe  actual  cost  of  such  hydrants  and  the 
cost  of  setting  the  same,  but  shall  be  entitled 
to  no  compensation  tOT  tbe  use  thereof." 

"Sec.  7.  It  shall  be  the  duty  of  said  watw 
company  during  the  term  of  this  contract  to 
supply  good,  dear,  healthful  and  wholesome 
water  for  private  conanmptlon  by  the  inhab- 
itants of  the  dty,  and  the  rates  to  be  charg- 
ed private  consumers  of  water  durii^  the 
continuance  of  this  contract  shall  be  those 
named  in  section  10  of  Special  Ordinance 
No.  2295,  ap^ved  by  the  mayor  of  said  dty 
of  St  Joseph  on  the  27th  day  of  January, 
1899,  provided  that  it  shall  be  the  duty  o< 
said  dty  from  time  to  time  to  raise  or  lower 
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nuSi  rates  wban  fba  whb  ibaU  be  maeason- 
abla" 

"Sea  ft  Water  ahaU  be  foinlstaed  to  all 
I^Tato  CHiBDinefa  at  ttae  same  rates,  and  no 
partiality  or  Inwqnnlltar  In  rates  sball  be  per- 
mltted.** 

In  tbe  jear  1905,  when  the  salu  state  hos- 
xAtal  was  sltoated  a  short  distance  outside  the 
corporate  limits  of  the  dty  of  St  Joseph,  re- 
lator entered  into  a  contract  with  the  board 
of  managers  thereof,  under  which  relator 
agreed  to  supply  the  hospital  with  watw  for 
tbe  ensDing  term  of  10  years,  and  the  board 
of  managers  agreed  to  pay  therefor  at  the 
rate  of  10  cents  per  1.000  gallons.  Water 
was  furnished  by  relator  under  this  con- 
tract, and  was  used  apd  paid  for  by  the  hos- 
Iiital  until  the  1st  day  of  July.  1810,  being 
about  one-half  of  the  full  term  covered  by 
the  contract  After  the  date  last  mentioned, 
and  until  the  filing  of  this  salt  relator  con- 
ttnued  to  furnish  water  to  said  hospital ;  bot 
respondents  have  refused  to  pay  therefor  In 
excess  of  the  rate  of  6  cents  per  1,000  gal- 
lons, the  rate  as  fixed  in  the  contract  betwera 
relator  and  the  dty. 

In  the  year  1000  the  corporate  Umits  of  the 
city  of  St  Joseph  were  extended,  so  that  the 
territory  upon  which  said  hospital  was  locat- 
ed was  included  In  and  became  a  i>art  of  said 
dty.  Among  other  defenses  to  the  issnsDce 
of  the  writ  respondents  contend  that  by 
reason  of  tbe  extension  of  the  dty  llmlta  the 
contract  of  1906  between  relator  and  the 
board  of  managers  was  abrogated,  and  that 
the  hospital  was  not  bound  to  pay,  for  water 
fumlehed,  mdre  than  the  public  rate  of  6 
cente  per  1,000  gallons.  Respondents  have 
paid  relator  for  the  water  used  at  the  public 
rate,  but  deny  liability  under  the  contract 
•of  1005.  Relator  contends  that  It  is  entitled 
to  be  paid  at  tbe  rate  of  10  cents  per  1,000 
gallons,  In  accordance  with  the  contract  of 
1906^  and  tbe  controversy  is  as  to  which  of 
the  two  contracto  shall  control  in  determln- 
Ing  the  rights  of  the  parties  in  the  premises. 
If,  at  tin  time  of  instituting  this  proceeding, 
the  contract  of  1005  was  In  force,  then  the 
balance  claimed  by  relator  was  du^  and  It  is 
entitled  to  tbe  relief  prayed  for.  On  tbe 
other  hand.  If  the  extension  of  the  dty  limits 
80  as  to  Include  the  hospital  bad  tbe  legal 
effect  of  limiting  relator's  charges  to  the  rate 
provided  by  the  ordinance,  then-  tbe  writ 
should  be  denied. 

[i,  2]  1.  Hie  business  of  sniJplying  ttae  pub- 
lic with  water,  lUce  that  of  supplying  gas,  eleo- 
tridty,  and  other  stmllar  service,  is  a  busi- 
neas  Impressed  with  a  public  use.  This 
proposition  ia  so  well  raoognlied  that  it  is 
jieedless  to  dto  autborltlea  in  ito  support  It 
Is  equally  wdA-settled  law  that  ttae  fixing  of 
rates  for  soch  a  eerriOB  is  a  governmental 
'  power. 

In  the  absNioe  of  legldatlTe  action  pre- 
scribing such  rates,  private  parties  may  fix 
4hem  by  contract,  and  the  rates  so  agreed 
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upon  will  be  upheld.  However,  rates  so  fixed 
by  private  contract  remain  In  force  only  so 
long  as  the  legislative  body  liaving  antborlty 
In  ttae  premises  refrains  from  the  uerdse  of 
Its  powers.  Wheh  public  rates  are  establish- 
ed by  law,  rates  fixed  by  private  contract 
must  yield.  The  law  upon  this  subject  Is 
stated  in  3  Thompson  on  Corporatlous  (2d 
Ed.)  I  2953,  as  follows :  "Until  the  Legisla- 
ture or  other  body  having  the  right  to  pre- 
scribe the  rates  to  be  charged  by  corpora- 
tions, whose  business  is  ailected  with  a  pub- 
lic interest  has  exercised  this  power,  the 
rates  are  the  subject  of  contract  between  the 
corporation  and  Its  patrons.  And  this  is  tht 
case  where  the  Constltutl<v  makes  it  the 
duty  of  the  Legislature  to  prescribe  reason- 
able maximum  rates,  but  the  Legislatare  has 
failed  to  do  so.  Since,  however,  the  fran- 
chise Is  tak^  subject  to  regulation  by  the 
state  In  the  exercise  of  Its  police  power,  tbe 
conduslon  seems  a  sound  one  that  the  corpo- 
ration cannot  enter  into  a  binding  contract 
with  a  patron  extending  beyond  the  time 
when  the  Legislature  or  mnnidpal  council 
duly  empowered  thereto  may  fix  the  rates. 
It  Is  plain  tliat  a  public  service  corporation 
able  to  forestall  le^latlve  action  by  con- 
tract for  a  limited  time  could  do  so  for  so 
long  a  time  as  to  render  futile  any  legislative 
control." 

Tbe  dty  of  St  Joseph,  in  the  exercise  of 
ddegated  l^^datlve  power,  had  prescribed, 
by  ordinance,  tbe  rates  to  be  charged  tqr  re- 
lator for  water  fuml^ed  to  consumers  un- 
der ita  franchise  and  contract  with  tbe  dty; 
and  that  "water  shall  be  famisbed  to  all  pri- 
vate consumers  at  the  same  rates,  and  no 
partiality  or  Inequality  In  the  rates  shall  be 
permitted." 

vntea  the  boundaries  of  a  munidpallty  are 
extoided,  all  ordinances  and  conbncte  of  a 
g^eral  diaracter,  in  tbe  absoice  <^  a  fe- 
cial provision  to  the  contrary,  are  slmulta- 
neously  extended  over  and  become  operatlTe 
in  the  added  territory;  and  sudi  territory 
becomes  subject  to  the  same  burdens  and  en- 
titled to  the  same  privileges  as  that  wltbln 
the  original  limits.  St  Louis  Gaslight  Oo. 
T.  City  of  St  Louis.  46  Mo.  m ;  28  Cyc.  217; 
8  DUlon  on  Munla  Corps.  <5th  Ed.)  i  132S; 
Thornton  on  the  Law  Relating  to  Oil  and 
Gas,  H  405  and  419;  Des  Moines  Waterworks 
Oo.  T.  aty  of  Des  Moines.  95  Iowa,  348,  04  N. 
W.  269;  Mayor,  etc,  of  City  of  Birmingham 
V.  Birmingham  Water  Co.  (A^)  42  South. 
10;  Indiana  Ry.  Co.  v.  Hotrman,  161  Ind. 
593,  69  N.  B.  399;  People  r.  Detroit  United 
Ry..  162  Mich.  460,  126  N.  W.  700, 127  N.  W. 

74a 

In  the  St  Louis  Gaslight  Case,  supra,  a 
case  frequently  dted  In  the  textrbooks  and  in 
tbe  dedsions  of  courte  of  other  states.  It  ap- 
pears that  tbe  gas  company  refused  to  com- 
ply with  its  contract  with  the  dty  in  terri- 
tory annexed  to  the  dty  after  the  contract 
was  entered,  into.  Discussing  that  question. 
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CUs  court  said:  *The  additional  orders  tor 
lamps  were  all  to  be  within  the  dty.  and  the 
Is  a  unit,  though  with  cbanging  bound- 
aries. There  might  be  a  question  as  to  the 
extension  of  the  excluslTe  rights  of  the  plain- 
tliT,  for  grants  of  monopolies  are  to  be  strict- 
ly construed;  but  there  Is  no  donbt  that  a 
city  ordinance  or  a  city  contract,  designed  for 
the  city  at  large,  operates  throughout  its 
boundaries  whatever  their  change." 

The  foregoing  authorities  hold  tliat  when 
a  general  ordinance,  fixing  rates  fof  a  pub- 
11c  service  corporation,  is  in  force  In  a  <Aty, 
such  rates  will  apply  to  annexed  territory, 
thoDgh  a  different  rate,  fixed  by  private  con- 
tract, was  in  force  in  snch  territory  before 
it  was  annexed.  The  case  of  Indiana  Ry. 
Co.  V.  Hoffman,  supra,  declares  the  law  in  ac- 
cordance with  this  role,  which  is  well  stated 
in  the  second  syllabus,  as  follows:  "A  street 
railroad  company  operating  under  an  agree- 
ment with  the  dty  to  Issue  transfer  tickets 
free  of  charge  to  all  passengers  requesting  the 
same,  who  boarded  its  cars  at  any  point  up- 
on its  line  within  the  limits  'of  the  city,  and 
whose  destination  might  be  any  point  upon 
any  other  line  of  the  company  within  the 
dty  limits,  is  bonnd  to  carry  a  passenger, 
toiderlng  a  transfer,  to  bis  destination  on 
the  company's  line,  though  his  destination 
was  at  a  point  In  territory  annexed  to  the 
dty  after  the  contract  bet\^een  the  city  and 
company  was  made,  and  on  the  company's 
internrban  line  on  which  it  had  a  .franchise 
entitling  it  to  chaise  an  additional  fare  ont- 
Bide  the  dty  as  Its  limits  were  before  the  an- 
nexation of  territory." 

The  prindi>le  upon  which  the  cases  hold 
that  the  legislative  rate  will  supersede  the 
rate  previously  fixed  by  private  contract  is 
that  the  parties  enter  Into  the  contract  in 
contemplation  of  the  superior  right  of  the 
government  to  establish  such  rates,  and  with 
knowledge  that  "private  compacts  cannot  der- 
ogate from  pnUlc  tight"  Thonqnon,  snpra, 
f  2954. 

It  follows  that  the  contract  of  1905  be- 
tween rdator  and  the  board  of  managers  was 
abrogated  by  the  annexation  to  the  city  of 
the  territory  upon  which  the  hospital  was 
situated;  and  that  the  rate  as  fixed  by  the 
ordinance  must  determine  the  price  to  be 
paid  tor  water  thereafter  nsed  1^  the  hospi- 
tal, unless  ft  dUCerent  result  must  be  arrived 
at  by  reason  of  relator's  contention  next  to 
be  considered. 

[t]  2.  It  Is  contended  by  relator  that,  as 
the  main  throu^  wtdcb  the  water  was  tnr- 
nlsbed  to  tba  hospital  was  not  laid  hy  direc- 
tion of  the  dty,  with  hydrants  at  intervals 
of  OOO  teet,  tor  wbidi  the  dty  was  obligated 
to  pay  relator  an  annual  rental,  as  provided 
by  section  8  of  the  ordinance,  tbortf  ore  re- 
lator would  not  be  govoned  by  the  ordinance 
rate  for  the  watw  thus  furnished. 

Section  8  <tf  the  ordinance  requires  the  lay- 
ing of  mains  and  the  pladng  of  hydrants  by 
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rtiator  under  the  directl<m  of  the  dty.  The 
requirement  as  to  hydrants,  for  which  a  rent- 
al Is  to  be  paid  to  r^tor  by  the  dty,  Is 
doubtless  tor  the  protection  of  the  public 
against  fire,  and  when  so  directed  to  extend 
Its  mains  then  the  question  as  to  the  hydrant 
requirement  might  properly  be  raised  by  re- 
lator. However,  If  relator  should  voluntarily 
lay  ft  pipe  or  main  without  being  directed  so 
to  do  by  ordinance,  or  use  a  main  laid  betore 
the  limits  were  extended,  as  under  the  facto 
of  this  case,  it  could  not  be  successfully  main- 
tained that  by  so  doing  relator  would  be  ex- 
empt from  the  ordinance  rate^  for  the  reason 
that  the  hydrant  requirement  had  not  been 
complied  with.  Whether  compulsory  service 
within  the  dty  can  be  enforced  against  the 
public  service  corporation  by  the  consumer, 
regardless  of  the  cost  of  iniftaiiing  mains.  Is 
a  mooted  question.  See  1  Wyman  on  Pub. 
Serv.  Corps,  i  278  et  seq.  But  it  with  the 
consent  of  the  consumer,  it  should  see  fit  to 
render  the  service,  then  It  must  be  done  un- 
der the  ordinance  which  requires  that  "water 
shall  be  furnished  to  all  prlnte  consumers 
at  the  same  rates." 

3.  Other  defenses  are  made  in  respondento* 
return,  namely:  (1)  That  the  contract  of 
1905  was  invalid  for  want  of  capadty  of  tlie 
board  of  managers  to  make  it;  and  (2)  that 
relator  had  failed  to  furnish  water  to  the 
hospital  in  accordance  with  the  terms  of  the 
contract.  As  we  decide  the  case  in  favor  of 
respondents  upon  another  ground,  it  is  un- 
necessary to  pass  upon  those  defenses. 

The  alternative  writ  Is  quashed,  and  the 
P^remptwy  writ  denied. 

VALLIANT,  a  J.,  and  IiAMM  and 
BROWN,  JJ.,  concur.  WOODSON,  J.,  con- 
curs In  a  separate  opinion.  GRAVES,  J.,  dla- 
sente,  in  which  FERBISS,  3^  concurs. 

Stotement. 

WOODSON,  J.  (concurring).  This  Is  an 
originftl  proceeding  instituted  la  this  court 
by  the  relator  against  the  respondents,  ask- 
ing tor  ft  writ  of  mandamus  to  compel  tiiem» 
as  the  board  of  managers  of  State  Hospital 
Na  2,  to  order  ft  requisition  drawn  upon  the 
state  auditor,  for  the  payment  to  said  In- 
stitntini,  out  of  ttie  fond  appn^rlated  1^ 
the  General  Assonbly  for  the  sapport  and 
maintenance  of  said  instltutUni  for  ttxe  years 
1911  ftnd  191!^  for  the  sum  of  12^86.88,  al- 
leged to  be  due  the  relfttor  tor  water  tor- 
nWied  to  the  Institotion  from  Janoftzy  U 
1911,  to  February  1,  19U;  nndra  a  certain 
contract  to  be  presently  stated,  and  to  sJlow 
said  account,  and  to  order  a  warrant  drawn 
on  the  Izeftsnrer  of  Bald  institution  tor  s^ 
amount 

An  ftltematlve  writ  was  issued  fts  prayed, 
and  in  pursuance  to  ite  commands  the  xe> 
spcmdento  In  due  time  made  rstom  thereto 
The  fftcte  stated  in  the  return,  and  ftdmitted 
to  be  txuB,  are  fts  tollows: 
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"On  Norember  1*  1905,  tbe  then  board  ot 
managers  of  tbe  bospltal  entered  Into  a  writ- 
ten contract  with  tbe  water  company,  by 
which  It  was  agreed  that,  'for  and  in  oon- 
sideratton  of  tbe  payments  and  covenants 
hereinafter  agreed  npon,'  tbe  water  com-, 
pany  agreed  to  lay  and  maintain  from  Its 
main  at  Twenty-EUgbth  and  Brady  streets 
to  the  bospltal  a  water  main  to  connect  with 
ft  six-Inch  main  on  tbe  hospital  grounds,  tbe 
water  company  to  furnish  all  the  labor  and 
materials,  and  the  board  of  managers  to  do 
all  necessary  excavating  and  refilling  of 
trenches;  the  main  to  be  completed  by  May 
1,  1900.  There  was  already  a  slz-lncb  main 
laid  to  supply  tbe  Institution  with  water; 
and  It  was  agreed  that  tbls  main  and  tbe  one 
contracted  to  be  laid  should  be  provided 
with  water  meters  and  by-passes  and  gate 
valves,  the  by-pass  Talves  to  be  <dosed  and 
sealed,  and  to  be  opraad  only  *in  caae  of  fire 
at  tbe  Institution.* 

"The  water  company  further  agreed  to  ex- 
tend Its  mains  for  not  more  than  8,000  feet 
In  the  asylum  grounds,  and  to  erect  thereon 
fire  hydrants,  not  more  than  10  In  number, 
as  tbe  neceesltles  of  tbe  Institution  required. 
In  consideration  thereof  It  was  further  pro- 
Tided  that  the  board  of  managers  'hereby 
agrees  to  tftl»  its  ratire  water  supply  from 
the  St  Jo8^  Water  Company  •  •  • 
for  said  Hospital  No.  2  ftn-  a  pwiod  of  10 
years  from  December  81, 190B,  said  water  to 
be  snniUed.  by  meter  measnrementa,  and  at 
the  rate  of  10  cents  per  1,000  gallons, 
*  *  *  payments  for  all  wator  used  to  be 
made  mwthly.'  And,  lastly,  it  was  sGLpulat* 
ed  that  the  water  compaiv  should  'not  be 
held  responsible  for  any  loss  or  damage  oc* 
caslooed  or  caused  by  lire,  water,  failure  to 
■apply  water  ox  pressure,  or  any  other  cause 
whatever.' 

"Neittur  at  the  time  said  contract  was 
ottered  Into,  nor  at  any  time  prior  or  subee- 
quent  thereto,  did  the  General  Assembly 
make  any  appropriation  for  the  payment  of 
the  wata  to  be  furnished  and  used,  or  for 
the  payment  of  the  in^>rovement  provided 
for  in  tbe  contract  Prior  to  the  date  on 
which  this  contract  was  made,  the  water 
company  had  accepted  a  franchise  from 
the  city  of  St  Joseph,  by  tbe  terms  of  which 
the  water  company,  among  other  things, 
agreed  to  fumlsb  a  water  supply  for  tbe  city 
and  the  Inhabitants  thereof  during  a  period 
of  20  years  from  December  10,  1809,  the 
water  to  'be  furnished  to  all  private  consum- 
ers at  tbe  same  rates' ;  the  rate  for  all  those 
consuming  1,000,000  gallons  or  more  per 
month  being  6  cents  per  1,000  gallons.  It  is 
admitted  that  the  hospital  has  always  con- 
sumed In  excess  of  1,000,000  gallons  per 
iDonth.  Tbe  contract  with  the  city  contained 
this  provision:  'Sec.  8.  Said  water  company 
abali  extoid  ita  mains  and  pipe  lines  within 
tbm  limits  of  aaid  city  along  and  orar  lt» 


streets,  highways  and  public  lands,  as  the 
dty  may  from  time  to  time  by  ordinance  di- 
rect, and  shall  for  each  600  feet  of  6ald  ex- 
tension or  fraction  thereof  erect  and  main- 
tain a  flre  hydrant  at  such  points  as  may  be 
directed  by  ordinance  or  by  the  city  engineer, 
and  of  the  kind  and  character  prescribed  by 
ordinance;  said  city  hereby  agrees  to  and 
does  rent  from  said  company  all  hydrants  so 
erected  and  maintained,  and  agrees  to  pay 
for  each  hydrant  so  erected  and  maintained 
the  sum  of  f40  per  annum.   •   ♦   •  • 

"At  tbe  time  the  contract  was  made  with 
the  city  tbe  hospital  was  about  one  mile 
east  of  the  dty  limits;  but  in  July,  1910, 
they  were  extended,  and  thereafter  the  asy- 
lum grounds  were  wholly  wifliln  tbo  cltsr 
limits. 

"The  water  main  laid  pursuant  to  the  con- 
tract between  tbe  water  company  and  tbe 
board  of  managers  cost  $12,000,  and  was  laid 
partly  on  public  and  partly  on  private 
grounds.  The  wat«r  Is  supplied  to  the  In- 
stitution through  this  main  and  tbe  six-inch 
main  laid  prior  to  the  time  tbe  contract  in 
question  was  executed ;  this  main  b^ng  in  a 
public  street  It  has  flre  hydrants  attached, 
and  fumlsbn  connections  for  other  private 
consumers. 

"The  hospital  buildings  are  four  stories 
and  It  is  admitted  that  relator  did  not 
at  any  time  famish  the  hospital  with  all  the 
water  necessary  for  the  use  and  suMwrt  of 
the  Instttntlon  In  this:  That  it  failed  to 
famish  water  suffld^it  to  flush  the  nnmer^ 
ons  toilets  on  the  top  floors  of  the  buildings 
necessarily  used  by  the  employes  and  In- 
mates, and  failed  to  fumlsb  water  In  suiB- 
elent  volume  to  afford  any  protection  against 
flre;  the  water  furnished  not  being  sufficient 
'to  be  thrown  through  the  ordinary  flre  hose 
and  nozzle  above  the  flrat  floor  of  said  bulld- 
IngB.' 

"Because  of  that  foot,  and  because  they 
claimed  that  tbe  former  board  of  managers 
had  no  power  to  make  the  contract,  and  tb&t 
the  water  company  was  compelled  to  furnish 
it  with  water  after  tbe  city  limits  were  ex- 
tended at  the  same  rate  at  which  it  was  obli- 
gated to  furnish  water  to  other  Inhabitants 
of  the  city,  to  wit  6  cents  per  1,000  gallons, 
the  present  board  of  managera,  afto*  July, 
1910,  'refused  to  recognize  said  contract,  or 
to  receive  tbe  water  used  by  said  Institu- 
tion, pursuant  to  the  terms  thereof,  or  to 
pay  the  price  mentioned  therein,  but  at  all 
times  claimed  to  receive  the  water  used  by 
said  Institution  from  the  relator,  pursuant 
to  the  rights  and  obligations  created  by  said 
franchise,*  and  paid  to  relator  6  cents  per 
1,000  gallons  for  all  water  consumed,  as  pro- 
vided by  the  terms  of  the  foancbise,  whldi 
sum,  however,  the  relator  'received  for  credit 
only,  and  declined  to  receive  tbe  same  in  full 
payment.'  It  is  admitted  that  If  tbe  relator 
la  entitled  to  ctdlect  10  cents  per  1,000  gal- 


Digilized  by 


490 


3M  SOUTHWEBIBON  BBFOBTOB 


lozu  the  snm  claimed  In  tbe  petition  la  the 
correct  amount  for  tbe  water  aaad  flaring  tbe 
entire  lime  stated  in  tbe  writ." 

(Note.— Gonnael  tot  respondoiti  state  tliat 
*tbB  return  does  not  state  that  the  hospital 
was  located  about  one  mile  east  of  tlie  <itj 
btfore  its  limits  were  extended,  nor  that  the 
main  first  laid  was  in  a  public  street,  and 
had  attached  to  It  fire  hydrants  and  furnish- 
ed connections  for  other  private  consumers; 
but,  at  relator's  request,  we  assume  the  first 
statement  to  be  truft  The  second  statement 
was  admitted  by  relatn^  counsd  to  be  true 
on  oral  argum^it") 

Opinion. 

Many  questions,  such  as  tbe  sources  of  the 
revenues  provided  for  tbe  sui^ort  and  main- 
tenance of  this  class  of  institutions,  the 
means  by  which  tbey  are  collected,  preserv- 
ed, and  disbursed,  have  been  quite  elaborate- 
ly stated  and  diBratBsed  by  counsel  for  the  re- 
lator ;  but,  in  our  opinion,  they  are  immateri- 
al to  any  real  controrosy  presented  by  this 
reccwd,  and  for  that  reason  tbey  will  be  put 
aside  without  further  comment 

We  start  out  In  this  case,  as  in  all  others, 
with  the  presumption  that  a  contract,  &lr 
upon  its  fiUK,  is  valid  and  binding  upon  the 
parties  thoeto  until  the  party  assailing  its 
validity  charges  and  proves  its  Invalidity. 

The  subject-matter  of  this  contract,  name- 
ly, the  supply  of  wat&r,  involved  in  this  ease, 
is  clearly  embraced  within  the  purview  and 
authority  of  the  board  of  managers  of  thte 
institatlon,  as  expressed  in  the  laws  of  the 
state  governing  such  institutions. 

The  principal  question  luvsented  for  deter- 
mination Is  not  that  the  board  of  managers 
are  without  authority  to  make  a  legal  and 
binding  contract  with  the  relator  to  furnish 
water  for  this  institution  and  its  oflBcers  and 
inmates,  tmt  the  contention  is  that  the  partic- 
ular contract  mentioned  In  this  case  Is  null 
and  void  for  ttie  reason  dalmed  that  certain 
provisions  thereof  violate  certain  provisions 
of  the  Constitution,  to  be  presently  noted. 

Counsel  for  respondents  first  assail  the 
validity  of  said  contract  In  the  following  lan- 
guage: "Tbe  contract  was  made  November 
1, 1905,  and  provided  that  In  consideration  of 
the  water  company  fumlshlng  the  labor  and 
material  necessary  to  lay  the  water  main 
(which  amounted  to  912,000),  the  hospital 
should  take  its  entire  supply  of  water  from 
tbe  company  for  a  period  of  10  years  there- 
after at  10  cents  per  thousand  gallons.  The 
main  was  completed  May  1,  1906.  Neither 
at  nor  before  the  time  the  contract  was  en- 
tered into,  or  the  main  laid,  was  there  any 
appropriation  made  by  the  General  Assembly 
to  pay  for  the  water  to  be  used,  or  for  the 
the  main  to  be  laid  under  the  contract  The 
board  of  managers,  therefore,  had  no  power 
to  contract  any  such  debt  or  liability  as  was 
created  by  this  contract" — and  cite  in  sup- 
port thereof  sections  43  and  44,  art  4,  and 


section  19  ot  artide  10^  of  the  Oonstltution 
187S. 

In  ao  fkr  aa  it  ia  material  to  Ola  caae, 
said  section  4S  reads  as  foUows:  "All  rev- 
enue collected  and  moneys  reo^ved  by  the 
state  from  any  eonree  whatsoever  shall  go 
into  the  treasury,  and  the  General  Assembly 
shall  have  no  power  to  divert  the  same,  at 
to  permit  money  to  be  drawn  from  the  treas- 
ury, except  in  pursuance  of  regular  ap- 
propriations made  by  law.  All  apforoprla- 
tlons  of  money  by  the  successive  General 
Assemblies  shall  be  made  in  the  following 
order:  •  •  •  Sixth.  For  the  swport  of 
the  eleemosynary  institutions  of  tbe  state." 

Said  section  44,  so  fiu*  as  applicable,  reads: 
"The  Genwal  Assembly  shall  have  no  power 
to  contract  or  to  authorize  the  contracting  of 
any  debt  or  liability  on  behalf  of  the  state, 
or  to  Issue  bonds  or  other  evidences  of  In- 
debtedness thweo^  exceift  In  the  fbllowins 
cases.'* 

It  is  conceded  that  none  of  the  exceptions 
provided  for  In  this  section  have  any  applica- 
tion to  the  fiicts  of  this  case. 

And  said  section  19  reads:  "No  moneys 
shall  ever  be  paid  out  of  the  treasury  of  this 
state,  or  any  of  the  funds  under  Its  manage- 
ment, except  in  pursuance  of  an  ai^roprla- 
tion  by  law;  nor  unless  such  payment  be 
made,  or  a  warrant  shall  have  issued  tfam- 
for,  within  two  years  aftor  the  passage  of 
such  apcovpriatton  act;  and  every  euxb  law. 
making  a  new  appropriation,  or  continuing 
or  reviving  an  appropriation,  shall  dlstlnctiy 
specify  the  sum  appropriated,  and  the  object 
to  which  it  Is  to  be  applied;  and  It  shall 
not  be  Bufflcient  to  refer  to  any  otlier  law  to 
fix  such  sum  or  object  A  regular  statement 
and  account  of  the  recelpta  and  expraiditures 
of  all  public  money  shall  be  published  from 
time  to  time." 

l%e  poBltton  of  Gounsd  for  respondnta  Is 
that  the  contract  made  and  entered  into  on 
November  1, 190S,  by  and  between  tb»  hoafiL- 
tal  and  the  water  company,  irtmet^r  the  lat- 
ter agreed  to  constmct  the  water  main  men- 
Honed  ther^n  at  a  cost  of  fl2,00D,  and  to 
supply  the  former  with  all  the  water  it 
should  use  for  a  period  of  10  years,  from  tba 
date  of  its  completion,  wbl6h  waa  May  1, 
1906,  for  a  consideration  that  tJie  form« 
should  pay  to  tbe  latter  10  cents  a  thousand 
gallons  for  each  and  every  thousand  gallons 
used  by  It  each  and  ewy  month  during  said 
10  years,  was  absolutely  null  and  void,  for 
the  reason  that  the  General  Assonbly  had 
not,  on  either  of  the  dates  stated,  made  an 
appropriation  for  either  of  the  purposes  men- 
tioned, as  required  by  said  oonstltatianal  pro- 
visions. 

Counsel  for  the  relator  concedes,  as  con- 
tended by  counsel  for  respondents,  that  the 
board  of  managers  had  no  authority  under 
the  Oonstitutlon  to  create  any  debt  before 
the  money  necessary  to  pay  it  had  been  ap- 
propriated by  the  Legislature;  but  he  seeks 
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to  escape  the  conteiitlon  of  respondents  by 
insisting  tbat  tlie  mere  nmfcipg  of  the  con- 
tract mentioned  did  not  create  a  debt,  for 
the  reason  stated  by  him  In  the  language  of 
this  court  In  the  case  of  Water  ft  light  Oo. 
V.  OUy  of  Lamar,  140  Ma  14B,  loc  dt  156, 
39  a  W.  768,  770,  where  la  Is  said:  The 
"contract  Is  analogous  to  contracts  for  the 
pnbllc  supply  of  water  by  municipalities.  In 
which  it  is  held  that  no  (pdebtedness  of  the 
city  (within  the  meaning  of  section  12  of  the 
tenth  article  of  the  Constitution)  accrues 
under  the  contract  until  the  suj^ly  of  water 
has  been  furnished,  as  agreed,  year  by  year. 
Hence  we  hold  that  the  sum  total  of  Uie  pay- 
ments that  may  possibly  become  due  (If  the 
contract  be  performed  by  the  contractor  dur- 
ing its  entire  term)  is  not  to  be  taken  as  the 
amount  of  the  indebtedness  Incurred  by  the 
making  of  the  contract  at  the  outset  We 
are  aware  that  there  is  a  conflict  of  opinion 
<Hi  this  point  48  Oent  Law  J.  S81.  But  the 
matter  was  plainly  and  clearly  presoited  to 
ttie  court  In  bane,  and  was  poslttTely  decided 
as  above  indicated,  In  the  Neosho  Case.  That 
ruling  was  followed  in  the  former  Judgment 
in  the  Lamar  Case,  128  Mo.  188  [26  S.  W. 
1025,  31  S.  W.  T66, 32  L.  R.  A.  167],  and  more 
recently  in  the  second  appeal  in  the  Neosho 
Oase,  136  Mo.  498  [88  S.  W.  S&l  We  are  con- 
tent to  aMde  by  those  dedatons  without  re- 
of»eiiliis  the  morits  of  the  dtscnsslon  wbldi 
Uwy  should  be  tiUteo  as  dosing." 

B»  also  cites  Saleno  t.  City  of  Neosho, 
127  Mo.  027.  80  S.  W.  IM,  27  L.  B.  A.  768, 
48  Am.  St  668,  and  Trask  v.  LlTlngston 
County*  210  Mo.  S82,  100  8.  W.  666,  87  B. 
A.  (N.  8.)  1046u  The  case  last  dted  reiterates 
tbe  apjvoral  of  this  court  of  the  language  of 
Judge  Dillon,  In  his  excellent  work  on  Munic- 
ipal Gorporatlotts,  expressed  In  this  language: 
"Under  die  constitutional  provisions  In  Iowa, 
Illinois,  Indiana,  and  PennsylTanla  referred 
to,  It  Is  held  that  a  corporatkni  may  make  a 
contract  (at  least  for  necessaries)  covering  a 
series  of  years  upon  which  an  obligation  to 
pay  may  arise  from  year  to  year  as  the  thing 
contracted  for  is  furnished ;  and  in  such  case 
tbe  whole  amount  which  may  ultimately  be- 
come due  does  not  constitute  a  debt  within 
the  constitutional  prohibition.  But  in  order 
to  ascertain  whether  the  corporation  by  such 
contract  is  transgressing  the  limit  regard 
la  had  only  to  the  amount  wlilch  may  foil 
due  within  a  certain  year  or  other  period; 
and  if  the  revenues  for  that  year  or  oth^ 
periods  are  sufficient,  over  and  above  the 
payment  of  other  expenses,  to  pay  such 
amoimt  there  is  no  debt  Incurred  within  the 
constitutional  prohibition.*'  IMUon  on  Mun. 
Corp.  (4th  Ed.)  S  136a. 

Continuing,  the  opinion  says:  "The  term 
*lndebtedness'  ia  a  wide  one,  and  mast  be 
construed  l;i  every  case  In  accord  with  its 
context  It  has  been  very  recently  consid- 
ered In  Its  application  to  the  subject  in  hand 
by  the  court  in  banc,  and  the  conclusion  waa 
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announced  that  such  an  obligation  to  pay 
an  agreed  sum,  year  by  year,  for  the  fur- 
nishing of  certain  necessary  supplies  during 
a  term  of  20  years  was  not  an  Immediate 
indebtedness  for  the  entire  amount  that 
might  ultimately  become  due  by  Installments." 

But  In  passing.  In  order  to  show  the  deep 
desire  of  the  people  of  the  state  to  observe 
and  live  up  to  those  constitutional  prohibi- 
tions against  the  state,  or  any  of  its  polit- 
ical subdivisions  going  In  debt  except  as 
therein  provided,  the  Legislature  duly  en- 
acted section  1378,  B.  S.  1909,  which,  under 
severe  pains  and  penalties  stated  therein, 
also  prohibits  the  board  of  managers,  and 
all  other  officers  and  agents  of  such  institu- 
tions, from  contracting  any  debt.  In  the  name 
of  any  such  Institution,  for  the  payment  of 
which  there  had  not  previously  been  made  an 
adequate  appropriation. 

Under  this  view  of  the  law,  counsel  for 
relator,  notwithstanding  the  stringency  of 
Its  provisions,  further  Insists  that  since  the 
contract  In  question  expressly  stipulates  that 
the  hospital  agreed  to  take  Its  entire  water 
supply  from  the  water  company  for  a  i>eriod 
of  10  years  from  December  81,  1905,  said 
water  to  be  supplied  by  meter  measure- 
ments, at  tbe  rate  of  10  centa  per  1,000  gal- 
lons, to  be  paid  for  monthly,  it  clearly  comes 
within  the  rulings  of  this  court  &b  announc- 
ed In  the  cases  previously  cited.  In  other 
words,  that  no  debt  v.  as  Incurred  on  behalf 
of  the  hospital,  when  the  contract  In  contro- 
versy was  entered  Into,  nor  until  the  water 
was  furnished  by  the  relator  and  actually 
received  and  used  by  the  former,  wblch,  un- 
der the  terms  of  the  contract,  was  to  be 
paid  for  monthly;  and  consequently  the  In- 
debtedness was  Incurred  monthly,  and  not 
from  year  to  year,  nor  for  a  period  of  10 
years. 

That  being  true,  as  contended, '  it  is  fur- 
ther Insisted,  that  as  the  General  Assembly, 
by  an  act  approved  March  24,  lOH  (Acts 
1911,  p.  41,  S  16),  appropriated  for  the  sup- 
port and  maintenance  of  said  institution  for 
the  years  1911  and  1912  the  sum  of  $470,000 
(the  appropriation  having  bem  made  prior 
to  the  time  when  said  montlUy  debts  were 
incurred,  as  previously  stated),  which  in 
eluded  those  claims  for  water  furnished,  to- 
gether with  all  other  obligations  whldi  were 
necessarily  contracted  during  those  years  for 
the  support  and  maintenance  thereof,  said 
water  debts  were  not  incurred,  within  the 
meaning  of  said  constitutional  and  statutory 
Inhtbltions,  prior  to  the  time  tiie  appropria- 
tions were  made  to  meet  their  payment 

In  answer  to  that  contention,  counsel 
for  re^ndents  insist  that  said  contention 
of  relator  is  tmsonnd,  and  that  the  author^ 
ities  cited  have  no  application  to  the  facts 
of  this  case,  for  the  reason  stated:  That 
they  'involved  the  validity  of  a  contract 
made  by  a  city  of  the  fourth  class  for  a  sup- 
ply of  water  for  a  term  of  years.  Each  case 
turned  on  the  propa  construction  of  section 
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12  of  aiUde  10  oC  the  CojuUtotion.  That 
section  has  to  do  otty  with  the  amonnt  ct 
IndebtednesB  which  a  coonty,  city,  town, 
township,  Bcbool  district,  or  other  political 
octfporatbm  or  snbdlrlslon  of  the  state  maj 
Incur,  and  has  nothing  to  do  with  the  power 
of  the  Genovl  Assembly  to  cmtract  debts 
or  authorize  the  contracting  of  any  debt  or 
llablUty  on  behalf  of  the  state,  which  matter 
Is  governed  by  section  44  of  artlde  4  of  the 
Constitution." 

The  various  oontentlons  and  eoncesdons 
made  by  coanael  for  the  respective  parties, 
as  previously  stated,  bring  us  to  the  con- 
sideration of  the  first  legal  pn^orttlon  pre- 
sented by  this  record  for  d^ermlnatlon, 
namely:  Are  the  eleemosynary  and  other 
charitable  Institutions  of  tlie  state  political 
snbdlvMons  thereof,  within  the  meaning  of 
section  12  of  article  10  of  the  Constitution. 
or  are  they  simply  a  part  of  or  the  arm  or 
hand  of  the  state,  by  which  It  dispenses 
diarlty  to  her  poor  and  unfortunate  dti- 
weaal 

If  these  worthy  Institutions  are  political 
subdivisions  of  the  state^  within  the  mean- 
ing of  said  section  12  of  article  10,  then 
dearly  the  qnwy  propounded  must  be  an- 
swered In  favOT  of  the  relate.  howevw, 
upon  the  other  hand,  tii^  are  not  such,  but 
are  the  arm  of  the  state,  by  which  she  cares 
for  her  unfortunate  dependents,  fbaa  section 
41  of  article  4  applies,  and  in  that  event 
the  question  must  be  decided  In  favor  of 
the  respondents. 

Counsel  for  respondoita  dte  no  authority 
tot  tiielr  otmtention  that  these  eleanoqmary 
Institutions  of  the  state  are  not  political  sub- 
divlslonB  of  the  state,  wltbln  tiie  meaning  of 
section  12  of  article  10  of  the  Constitution, 
but  content  themselves  by  presenting  an  in- 
genuous argument  diowlng  that  the  cases 
relied  upon  by  oounsd  for  relator  have  no 
application  to  the  facts  of  this  case. 

The  language  of  said  constitutional  provi- 
Blon  is:  "No  county,  city,  town,  township, 
school  district  or  other  political  corporations 
or  subdivisions  of  the  state  shall  be  allowed 
to  become  IndeMed,"  etc. 

Clearly  these  eleono^nary  Institutions 
are  not  and  do  not  constitute  the  state  It- 
sdf,  and  I  am  unable  to  discern  anything  In 
the  language  of  the  constitutional  ivovtslon 
Just  quoted  which  Indicates  a  des^  In  the 
minds  of  the  framora  of  the  Cmstitutlon  to 
differentiate  them  from  the  general  classi- 
fication of  the  institutions  mentioned  in  said 
section  12.  It  seems  to  me  that  they,  In  a 
limited  soise  at  least,  possess  and  perform 
the  same  political  or  govermnental  powers 
that  are  possessed  and  ezerdsed  by  coun- 
ties, dUes,  towns,  townships,  school  districts, 
and  all  other  political  corporations  of  the 
state. 

While  It  is  true  some  of  tiie  InsUtntitms 
named  possess  and  aerdae  private  or  Indi- 
vidual powers,  which  are  separate  and  Inde- 
pendent of  all  pdlUctU  authority,  neverthe- 


leas  tiie^  are^  and  are  so  dedared  to  be,  and 
are  designated  in  said  section  12  of  the  Oon- 
stitutlon  as,  political  Geeporatlaia  or  snbdl- 
vUons  of  tile  state;  and  when  we  view  and 
consider  those  Institutiwis  In  their  public  or 
political  aivect  I  am  unable  to  distinguish 
any  difference  In  the  source  of  and  the  diar- 
acter  ot  the  powers  possessed  and  ^erdsed  by 
them  and  the  authorlly  possessed  and  exercis- 
ed by  these  deempsynary  Institutions.  The 
difference  does  not  consist  In  character,  nor 
the  source  from  which  their  respective  pow- 
ers are  derived.  Both  are  derived  from  the 
sovtfdgn  state,  and  both  are  public  in  char- 
acter, organically  the  same,  but  dlff^  in  fanc- 
tlons  only ;  and  especially  Is  this  true  as  to 
the  public  school  districts  of  the  state  and 
of  these  eleemosynary  InsUtoUons. 

The  powers  of  each  are  purely  public;  nei- 
ther possessing  any  private  or  Individual 
rights,  such  as  are  enjoyed  by  dtles,  towns, 
etc  Both  may  sue  and  be  sued  in  their  pab- 
lic  capacity;  but  neither  are  liable  individual- 
ly for  any  wrong  committed  by  their  officers 
or  agents,  nor  on  contracts,  except  those 
made  in  pursuance  to  the  laws  of  the  state 
regarding  matters  within  the  purview  of 
their  public  purpose. 

Moreover,  it  is  perfecUy  clear  from  the 
language  used  that  said  section  44  of  article 
4  only  applies  to  dd>t8  and  liabilities  of  the 
state  in  Its  sovereign  capacity,  and  it  has  no 
reference  whatever  to  the  public  corporations 
or  other  public  subdivisions  of  the  state. 
That  being  unquestionably  true,  and  If  It  be 
equally  true,  as  contended  for  by  counsel  for 
respondent,  that  said  eleemosynary  Institu- 
tions are  not  embraced  within  the  provisions 
of  said  section  12  of  article  10  of  the  Con- 
stitution, then  there  was  no  law  of  the  state 
wbidi  th^  or  now  prohibits  the  board  of 
managers  of  such  institutions  to  Incur  any 
debt  wluitever  for  the  supplying  of  them  with 
water,  either  with  or  without  a  vote  of  the 
people  of  the  state,  except  as  stated  In  said 
section  137S,  B.  S.  1909.  for  the  simple  rea- 
son stated  that  if  section  44  applies  to  the 
state's  indebtedness  only,  and  section  12  does 
not  embrace  these  Institutions,  then  there  Is 
no  law,  constitutional  or  statutory,  exc^t  as 
stated,  to  be  found  in  the  books  which  has 
any  reference  to  them,  and  that  statute  was 
macted  in  1009.  Acts  of  1900,  p.  672. 

If  the  contention  of  counsd  for  resptnidents 
In  this  particular  is  correct,  then  the  boards 
of  managers  and  other  properly  constituted 
anthorltiee  of  all  such  Institutions  were^  un- 
til the  enactment  of  said  section  1378  In  the 
year  1000,  abeolutdy  nntrammeled  and  no- 
restrained  In  their  authority  to  contract  debts 
on  behalf  of  those  Institutions;  and  conse- 
quently the  board  Of  managers  in  this  case 
had,  on  November  1,  lOOS,  full  power  and  au- 
thority to  make  and  enter  Into  the  contract 
of  that  date  with  the  water  c<»npany  to  fur- 
nish water  to  this  Institution. 

That  contention  proves  too  much,  and.  If 
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Bound,  the  peremptory  writ  of  mandamus 
abould  be  Issued,  it  not  denied  for  some 
other  reason.  That  contention  of  counsel.  In 
our  f^lnlon.  Is  not  ealy  a  strained  and  un- 
warranted construction  of  section  44  of  arti- 
cle 4  and  Bectlon  12  of  article  10  of  the  Con- 
stitution, bat  It  Is  clearly  unsound,  when 
read  in  the  light  of  the  diaracter,  nature, 
and  neceasltleB  of  all  of  the  public  corpora- 
tions of  the  state,  and  eq;>eclaUy  the  puUlc 
policy  of  the  state  la  regard  to  Itself  going 
Into  debt,  or  any  snbdirlslon  - thereof. 

It  Is  Jiut  as  necessary  for  these  great  elee- 
mosynary Institations  of  the  ftate  to  have 
a  good  and  adequate  water  saiqply  as  It  Is 
for  the  dtiea,  towns,  and  Tillages  mmtloned 
In  said  section  12  of  article  10  to  have  it. 
Many  of  the  former  have  a  larger  namber 
of  ontortanate  Inmates  tMn  some  of  tlie  lat* 
ter  hare  bibabltant^  and  the  necessities  of 
the  unfortunate  are  always  greater  than  are 
those  of  th^  more  fOrtnnste  brothers. 

If,  nndelr  the  condition  of  things  as  th^ 
«xl8ted.  as  shown  by  this  record,  the  officers 
of  this  Institution  liad  no  authority  to  make 
a  contract  for  a  water  supply  similar  to  the 
one  in  question,  then  It  would  have  been  al- 
most a  physical  Impossibility  for  them  to 
bave  procured  water  for  that  great  loatitn- 
tion,  notwithstanding  its  burning  necessity 
therefor,  for  the  reason  it  could  not  have 
constructed  and  operated  a  water  plant  of  its 
own;  and  it  is  not  reasonable  to  suppose  that 
the  relator  would  have  constructed  the  new 
main  for  that  purpose,  In  the  absence  of  some 
definite  understanding  as  to  what  compensa- 
tion It  was  to  receive  In  return  therefor. 

We  are  therefore  of  the  opinion  that  the 
«leemosynary  Institutions  of  the  state  are 
public  corporations,  and  are  embraced  within 
the  provisions  of  section  12  of  article  10  of 
the  Constitution,  and  that  the  contract  made 
and  entered  In  by  and  between  the  water 
couipany  and  the  board  of  managers  of  Hos- 
pital No.  2  was  valid  when  made,  and  that 
the  debts  incurred  thereunder  were  from 
month  to  month  for  the  water  furnished  and 
used  from  month  to  month,  and  not  from 
year  to  year,  nor  for  a  period  of  10  years,  as 
contended  for  by  counsel  for  respondents; 
and,  since  the  appropiiatlon  approved  March 
24,  1911,  for  the  support  and  maintenance 
of  this  institution  for  the  years  1911  and 
1912,  was  snfilclent  for  alt  purposes,  and 
made  prior  to  the  time  the  ddbts  were  Incur- 
red, they  are  valid,  or  rather  were  not  pro- 
hibited by  said  section  12  of  the  Constitution. 

2.  The  validity  of  the  contract  and  the 
Indebtedness  Incurred  thereunder,  mentioned 
In  this  proceeding,  are  also  challenged  by 
counsel  for  respondents,  for  the  reason  stat- 
ed that,  in  consideration  of  the  agreement 
that  the  water  company  should  furnish  the 
labor  and  materials  necessary  to  lay  the  wa- 
ter main,  which  was  to  cost  about  ^12,000, 
the  hospital  was  to  tal£e  Its  entire  supply  of 
water  fran  the  company  for  a  period  of  10 


years,  and  in  consideration  thereof  the  10 
cents  mentioned  was  to  pay  for  not  <mly  the 
water  used,  but  was  also  to  include  and  pay 
for  the  costs  of  the  labor  and  materials  used 
In  constructing  the  water  main  throngfa 
which  said  water  was  to  be  fumirtied.  In 
other  words,  the  hospital,  when  it  entered  In- 
to the  contract  mentioned  to  pay  for  the 
water  used,  also  agreed  to  iiay  the  fl2,000 
which  was  the  cost  of  the  construction  of 
said  water  main;  that  this  part  of  the  con- 
tract created  an  Indebtedness  on  the  part  of 
the  hospital  at  the  time  the  contract  was 
made  and  entered  Into,  nam^y,  November 
1,  1905;  and  that  the  ogreemttit  was  to  pay 
It  In  equal  monthly  Installmotts  daring  the 
period  of  10  years,  f6r  which  It  was  to  take 
and  use  the  water,  whidi,  it  Is  claimed,  Is 
clearly  in  violation  of  the  Ckmstltutlon,  for 
the  reason  that  there  Is  no  pretense  that  the 
apKm^riatl<ni  (tf  March  24,  Ull,  for  the  si^ 
port  and  maintenance  of  the  Instltntion  for 
the  years  of  1911  and  1912,  was  made  for  the 
payment  of  tbB  cost  of  constructing  said  wa- 
ter main. 

If  the  contract  in  question  means  what 
counsel  thus  Insist  that  it  does,  then  there 
would  be  much  force  in  that  insistence;  but, 
in  our  opinion,  the  contract  la  not  susceptible 
of  any  sudk  construction.  Neither  the  lan- 
guage of  the  contract  ncx  the  intention  <tf 
the  parties  thereto^  as  leaned  from  the  four 
comers  thereof,  indicates  that  the  hospital 
was  to  pay  ttie  cost  ot  the  construction  of  the 
water  main  in  monthly  Installments,  or  in 
any  other  mode  or  manner. 

We,  therefore,  rule  this  insistence  against 
the  respondents. 

3.  Prior  to  the  date  of  the  contract  In- 
volved in  this  controversy,  the  city  of  St 
Joseph  granted  to  the  water  company  a  fran- 
chise to  furnish  water  to  It,  and  to  the  in- 
habitants thereof,  for  a  period  of  20  years 
from  and  after  December  10,  1899,  and  au- 
thorized it  to  charge  for  the  water  furnished 
them  certain  rates  stated  therein.  In  con- 
sideration of  said  grant  the  water  company 
agreed  with  the  dty,  and  on  behalf  of  the 
Inhabitants  thereof,  that  it  would  furnish 
water  at  those  rates,  and  that  all  private 
conETumers  were  to  have  the  same  rates,  and 
that  no  Inequality  or  partiality  In  rates 
should  be  permitted.  The  rate  so  agreed  up- 
on to  persons  who  used  water  In  excess  of 
1,000,000  gallons  per  month  was  6  cents 
per  1,000  gallons;  and  it  was  admitted  that 
the  hospital  has  at  all  times  consumed  more 
than  that  quantity. 

Under  the  obligations  Imposed  upon  the 
water  company  by  said  contract,  counsel  for 
respondents  Insist  that  it  became  the  legal 
duty  of  the  company  to  furnish  water  to  all 
of  the  inhabitants  within  the  limits  of  the 
dty,  as  they  then  existed,  or  as  they  might 
thereafter  be  extended,  at  the  rates  fixed  by 
said  contract;  and  that  so  long  as  said  con- 
tract remained  in  force  it  could  not  absolve 
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Itself  from  performing  that  datj  to  any  per- 
Bon,  notwithstanding  the  tact  that  such  peTaon 
did  not  reside  in  the  dty  at  the  time  it  was 
made  and  entered  Into,  and  ootwlthBtandlng 
the  further  fact  that  the  company  made  an- 
other contract  subsequent  to  the  one  made 
with  the  city,  by  which  it  agreed  to  furnish 
him  water  at  a  higher  rate  than  apedfled, 
provided  the  limits  of  the  city  were  subse- 
qnently  extended  so  as  to  Include  Mm  there- 
in. Ill  other  words,  It  Is  insisted  that  under 
the  law  the  extension  of  the  city  limits  so 
as  to  Indttde  the  hospital  relieved  It  of  the 
contract  obligation  to  pay  10  cents  per  1,000 
gallons,  and  Imposed  upon  the  relator  the 
corresponding  duty  to  furnish  water  to  it 
at  the  same  rates  it  agreed  with  ttie  city  to 
furnish  water  to  all  other  consnmors,  who 
consumed  equal  quantities,  namely.  8  cents 
per  1.000  gallons  to  all  who  used  1,000,000 
gallons  or  more  each  and  every  montli. 

Counsel  for  the  relator  concedes  that  ordi- 
narily tills  Insistence  of  respondent  is  well 
grounded,  but  he  endeavors  to  escape  the 
effects  thereof  by  contending  that  section  8 
of  the  contract  between  the  city  and  ttxe 
water  company  removes  this  case  from  the 
rule  of  law  just  stated.  Said  section  reads 
as  follows:  "Sec  3.  Said  water  company 
shall  extend  its  mains  and  pipe  lines  within 
the  limits  of  said  dty  along  and  over  its 
streets,  highways  and  public  domains;  as 
tile  dty  may  from  time  to  time  by  ordinance 
direct,  and  shall  for  each  600  feet  of  said 
extension  or  fraction  thereof  erect  and  main- 
tain a  fire  hydrant  at  such  points  aa  may  be 
directed  by  ordinance  or  by  the  dty  oogineer, 
and  of  the  kind  and  character  prescribed  by 
ordlnanoe;  said  dty  hereby  agrees  to  and 
does  rent  from  said  company  all  hydrants  so 
erected  and  maintained  •  •  •  for  •  •  • 
the  sum  of  f40  per  annum.  •  •  * 

The  relator's  position  in  regard  to  this  sec- 
tion of  the  contract  Is  best  stated  in  the  fol- 
lowing language  of  connsel,  vis.:  'The  rule  of 
law  Is  undoubtedly  correct  that  In  meeeoOng 
a  franchise  a  water  company  acts,  not  aa  a 
printe,  but  as  a  quasi  public,  oorporatltHu  It 
enjoys  and  nmst  exercise  its  ojqiiortnnltles 
for  gain  snbject  to  its  obligation  to  the  pub- 
lic; In  the  absence  of  a  contract  fixing  the 
rates,  that  It  will  supply  water  without  un- 
just discrimination  and  at  uniform  rates  to 
all  those  along  the  lines  of  its  mains  who  ap-' 
ply  and  trader  a  reasonable  compensation. 
SO  Amex,  it  Bng.  Bncy.  of  law,  426,  and 
eases  cited.  The  mains  above  r^erred  to 
are  public  not  private.  •  *  «  These  rates, 
however,  are  under  the  public  contract  with 
the  city,  based  upon  an  additional  compensa- 
tion of  a  hydrant  rratal  for  each  600  feet  of 
mains  laid  pursuant  to  the  order  ot  the  dty 
and  other  conditions.  The  pipe  line  In  ques- 
Uon  was  not  laid  pursuant  to  the  di7  con- 
tract, and  could  not  b^  for  the  reason  that 
at  tlut  time  the  state  hospital  was  at  least 
a  mile  boyond  the  dty  limits;  and  It  is  <mly 
by  reason  of  ^  tact  that  since  tlie  limits  of 


the  dt7  have  beok  extended  so  as  to  take  in 
the  hof^ltal  that  the  deTendants  claim  the 
benefit  of  the  public  rate  granted  to  tlioee  in- 
habitants who  are  located  on  one  of  the  pub- 
lic lines  described  and  provided  for  in  the 
contract  with  the  dty.  Under  secttbn  S  of 
the  contract  with  the  dty,  the  dty  has  the 
right  to  order  a  public  line  extended  to  the 
hospital  under  the  terms  and  conditions 
therein  expressed.  When  that  la  done,  the 
hospital  will  be  entitled  to  the  six-cent  rate ; 
and  until  that  is  done  there  is  no  such  privi- 
ty of  contract  between  the  water  company 
and  the  defendants,  under  the  dty  contract, 
that  would  give  the  d^endante  any  right 
to  enforce  the  rates  therein  provided  for. 
The  dty  could  not  under  its  contract  with 
the  rdator,  require  the  water  company  to 
furnish  water  to  the  defoidante  until  it  bad 
ordered  an  extension  of  a  public  line  to  their 
institution  and  provided  for  the  rentel  of  the 
requisite  number  of  hydrants,  as  the  contract 
provides,  and  if  the  city  cannot  do  so  ndther 
can  the  defendants;  to  hold  otherwise  would 
be  to  permit  the  city,  through  the  defendants, 
to  violate  the  oblli^tion  of  Its  contract  with 
the  water  company  and  force  It  to  maintain 
a  private  line  ow  private  property  for  pub- 
lie  use  at  public  rates,  witbout  paying  the 
hydrant  rental  provided  for  In  its  contract. 
Tills  is  only  one  of  many  conditions  contain- 
ed in  the  contract  between  the  dty  of  St. 
Joseph  and  the  water  company,  and  the  rates 
preecrlbed  by  this  contract  can  only  be  taken 
advantfl^e  of  by  those  Inbabitante  of  the  dty 
who  are  located  upon  a  public  main  laid  and 
provided  for  under  the  tarns  and  conditions 
of  Qiat  contract" 

In  our  opinion,  that  positUm  Is  untenable, 
for  the  reason  that  it  Is  admitted  that  fbere 
are  two  water  mains  which  supply  water  to 
the  hospital.  The  first  was  constructed  by 
the  company,  at  the  cost  of  the  hospital,  in 
the  year  188S,  and  was  laid  partially  In  what 
was  then  a  public  street  of  the  dty,  and 
partially  In  wbat  was  a  public  highway  of 
Bndianan  county;  but  since  the  extension  of 
the  eltr  limits  It  is  now  wholly  within  the 
public  stroets  of  the  dty  of  Bt  Joseph,  and 
there  are  attached  to  It  Ave  fire  hydrants, 
and  it  futnislies  water  for  otJier  private 
consumers.  The  other  main  Is  the  one  con- 
structed by  the  company  In  pursuance  to  the 
contract  here  involved,  and  Is  laid  partially 
on  public  property  and  partially  on  private^ 
Neltlier  of  ttiese  mains  was  ordered  to  be 
constructed  by  an  ordinance  of  the  dty  of 
St  Joseph. 

Upon  that  state  ot  facte  counsel  t<a  rela- 
tor, as  previously  stated,  contends  tha^  be- 
cause the  d^  did  not,  1^  ordinance,  direct 
the  construction  of  either  of  those  mains, 
the  company  is  under  no  legal  (^ligation  to 
furnish  water  ttirough  dtber  of  them  to  a«v 
private  oonnmer,  the  hospital  Included,  at 
the  rates  specified  in  the  contract  between 
the  dty  and  the  water  company. 

If  the  oonduslon  thus  drawn  from  those 
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facts  by  couosel  1b  sound,  then  in  all  cases 
where  the  company  has  voluntary  laid  Its 
mains  In  the  pnbllc  streets  of  the  dty,  or 
across  private  property  (which,  In  all  prob- 
ability, exceed  In  length  those  mains  directed 
to  be  laid  by  ordinance),  If  It  could  lawfully 
refuse  to  supply  the  Inhabitants  of  the  dty 
with  water  through  them  at  the  rates  stipu- 
lated for  In  the  contract  between  the  city 
and  company,  then  the  latt^  could  to  that 
extent  evade  the  schednle  of  prices  so  agreed 
to,  and  compel  all  such  Inhabitants  IndlTldu- 
ally  to  pay  such  prices  for  the  water  fur- 
nished through  those  mains  as  they  and  the 
company  might  from  time  to  time  agree  up- 
on, and  thereby  practically  nullify  the  con- 
tract between  it  and  the  dty  as  to  the  prices 
to  be  paid  by  them  for  the  water  used. 

And,  as  sQj^ested  by  counsel  for  respond' 
ents,  "the  obligation  of  the  water  company, 
under  the  contract,  to  furnish  all  the  Inhab- 
itants within  the  dty  limits  with  water  at 
the  rate  spedfled  in  Its  frandiise  Is  absolute. 
It  la  not  made  conttngent  upon  whether  the 
water  main  la  laid  voluntarily  or  pursuant 
to  an  ordinance  directing  it  to  be  laid.  It 
may  be  that  If  the  water  company  T<^ntttart- 
ly  lays  mains  the  dty  would  be  under  no 
obligation  to  xeat  the  bydranta  erected  by 
the  company  iqion  snch  mains,  but  further 
than  that  the  provision  [said  section  8]  quot- 
ed tram  the  contract  betwem  the  dty  and 
the  watar  company  has  no  amtUcation  to  tills 
case.** 

W«  therafoxe  rule  this  qaestloii  against  re- 
latoir. 

4.  There  are  two  or  tiuee  ottwr  minor 
qnestiona  presraited  and  dlacnsBed  by  connsd 
in  thdr  briefs.  Since,  however,  they  can  in 
no  manner  chaiq^  tiie  condnslons  before 
reached,  we  deem  it  nnnecessazy  to  peas  up- 
on them. 

I  am  tiunfore  of  the  opinion  that  the 
powmptory  writ  of  mandamns  should  be  de- 
nied, and  that  the  altematlTe  writ  hereto- 
fore  issued  should  be  onashed  and  for  nan^t 
Held. 

OBAVX8,  J.  I  do  not  concur  In  tiie  views 
expressed  by  onr  Brother  KBNNISH  In  this 
case.  I  agree  that,  as  a  genonl  rule,  ordi- 
nance rates  for  water  and  light  supplies 
should  be,  and  by  force  of  the  law  are,  ex- 
tended to  the  territory  annexed  to  the  city 
subsequently.  This  Is  the  role  in  ordinary 
cases,  but  the  case  In  hand  Is  not  one  of  the 
ordinary  kind.  The  facts  are  not  folly  de- 
veloped by  the  opinion.  In  this  case  the 
dty  rate  was  fixed  by  the  ordinance.  The 
aslyum  was  a  great  distance  from  the  dty 
limits,  and  had  no  water  supply.  In  this 
sltoatlon  It  was  agreed  that  If  the  water  com- 
pany would,  at  Its  own  expense,  run  a  water 
main  to  the  asylum,  for  the  purpose  of  sui^ly- 
ing  water  to  the  asylum,  the  asylum  would 
take  water  for  a  fixed  period  of  10  years,  and 
at  the  fixed  rate  of  IQ  cents.  Instead  of  9 
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cents.  The  fixed  term  of  10  years  and  Qie 
additional  price  to  be  paid  was  the  considera- 
tion moving  to  the  water  company  for  the 
great  outlay  It  would  be  at  in  constructing 
the  water  main,  which,  as  a  matter  of  fact, 
was  constructed  without  reference  to  streets 
in  the  subsequently  added  territory  to  the 
dty.  T^at  this  contract  was  a  valid  one 
when  made  I  have  no  doubt,  and  the  prln- 
dpal  opinion  does  not  say  otherwise.  If  It 
was  valid,  then  In  my  Judgment  It  Is  valid 
now.  X  do  not  believe  that  any  iwrson  oi 
corporation  can  say  to  another  person  oi 
corporation,  "You  expend  ten  or  twelve  thou- 
sand dollars  to  get  pipes  to  my  place,"  as 
was  done  In  this  case,  "and  I  will  take  wa- 
ter from  yon  for  a  given  term  and  at  a  rate 
in  excess  of  the  ordinance  rate,"  and  then 
afterward  for  any  reason  evade  the  condi- 
tions of  the  contract  The  parties  knew  that 
the  rate  was  In  excess  of  the  or^Unanca  rates, 
and  they  further  knew  that  an  expenditure 
of  80  mndt  num^  would  be  required  to  carry 
out  tile  contract  by  the  water  company.  Let 
us  test  the  law  1^  an  extreme  case.  Sup- 
pose the  water  company  bad  been  compelled, 
in  ordw  to  get  to  the  asylum,  to  run  its 
mains  in  a  way  that  they  would  be  wholly 
useless  as  general  wi^  mains  in  tlie  new 
addition  to  the  dty.  Suppose,  further,  that 
they  would  not  do  this,  exc^  for  a  given 
ccHifllderation,  and  the  asylum  i^nreed  to  the 
oonsideratlon.  Now,  in  this  BU]K>osed  case, 
would  It  appear  rlCht  to  say  that,  simply  be- 
cause the  genwal  territory  was  taken  into 
the  dty  Undts^  the  whole  or  greater  part  of 
the  conatderation  moving  from  the  asylum 
to  the  water  company  for  its  great  outlay  In 
e^MOses  would  be  wiped  out  merely  by  tak- 
ing into  the  dty  the  whole  territory  involv- 
ed? We  think  not  In  the  supposed  case 
the  outlay  of  ten  or  twelve  thousand  dol- 
lars might  be  made  to-day,  and  to-morrow 
the  dty,  by  expansion,  would  wipe  out  the 
whole  consideration  and  leave  the  water  com- 
pany with  a  mile  or  more  of  pU>lng  good  only 
for  the  one  purpose,  L  e^,  the  contract  pur- 
pose. 

So  I  say  the  contract  was  vali^  when 
made;  that  It  in  one  respect,  has  been  folly 
performed  by  the  expendltnre  of  t^  or 
twelve  thousand  dollars;  and  that  this  case 
does  not  fall  within  the  goieral  doctrine  re- 
lied upon  by  my  Brother.  Bad  the  contract 
for  rates  with  the  asylum  made  no  call  for 
the  expenditure  mentioned,  the  case  might 
be  more  easily  reconciled  with  general  pro- 
nouncements. We  do  not  deny  that  pnbllc 
service  corporations  can  be  made  to  furnish 
water  and  light  to  newly  added  territory  at 
the  ordinance  rate,  but  that  graeral  pro- 
nouncement of  the  law  does  not  make  an 
otherwise  valid  contract  bad,  when  it  was 
good  when  mada^  I  therefore  most  respect* 
fuUy  dissent 

FSBBISS,     concurs  in  aese  views. 
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FALLS  CITY  CONST.  CO.  T.  OITT  OH' 
FT.  SMITH. 
(Sapreme  Court  of  Arkanui.   F^  24,  1913.} 

Appeal  and  Ebhob  (|  160*)— Pabxqcs— Sbpa- 

baix  apfeai.  bt  a  copabit. 

A  county  commiBsioner,  with  tiie  mpJ^VKl 
of  the  county  court,  entered  into  a  contnict  for 
the  tearing  down  of  a  county  courthouse  and 
the  construction  of  a  new  one  on  the  same  site, 
which  provided  tiMt,  if  the  county  was  perma- 
nently prereated  or  restrained  by  order  of  a 
court  of  competent  jurisdiction  from  delivering 
the  site,  the  contract  should  be  void.  Before 
anything  wag  done  toward  tearing  down  the  old 
building,  plaintiff  city,  claiming  a  leasehold 
right,  brought  action  against  the  county  judge, 
the  commissioner  and  the  contractor,  who  an- 
swered, tendering  issues  as  to  the  condition  of 
the  building,  the  necemlty  for  constructing  a 
new  courthouse  and  also  as  to  the  city's  lease- 
bold  rights,  and  from  a  permanent  injunction 
against  tearing  down  the  old  courthouse  and 
constructing  a  new  one  all  of  the  defendants 
took  an  appeal,  which  as  to  the  county  judge 
and  the  commissioner  was  voluntarily  dismiss- 
ed. Held  that,  as  the  contractor's  only  right 
to  construct  the  new  building  was  expressly  de- 
pendent upon  whether  the  county  was  able  to 
deliver  the  sit^  it  bad  no  concern  with  the  is- 
Buefl  made,  and  could  not  prosecute  an  appeal 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  INs^  U  e34^0M;   Dec.  Dig.  { 

Appeal  from  SetMuUan  Obuiaetj  Oourt; 
J.  Y.  Bourland,  Chancellor. 

Suit  by  the  City  of  Ft  Smith  against  the 
County  Judge  of  Sebastian  Count;,  the  Court- 
house OommlBsdoner,  and  the  Falls  City  Oou- 
Btructlon  Company.  Decree  for  plaintiff, 
and,  after  the  appeal  of  the  county  judge 
and  the  conunlsslimer  was  voluntarily  dte- 
mlssed,  the  Falls  City  Construction  Com- 
pany al<me  prosecated  the  appeal.  Decree, 
so  far  as  relating  to  the  appeal,  afflrmed. 

Geo.  W.  Dodd  and  Ira  D.  Oglesby,  both  of 
Ft  Smith,  for  appellant  Tlncent  M.  Miles, 
of  Ft  Smith,  for  appellea 

Mcculloch,  a  J.  The  county  court- 
hoaae  of  the  Ft  Smith  district  of  Sebastian 
county  was  constructed  in  the  year  1888  upon 
a  block  of  ground  In  the  city  of  Ft  Smith 
patented  to  the  dty  by  the  United  Stat» 
(quoting  from  the  language  of  the  patent), 
"to  be  used  by  It  for  the  erection  thereon 
of  public  buildings,  a  county  courthouse  for 
the  Ft  Smith  district  of  Sebastian  county, 
Arkansas,  and  for  a  public  park."  The  build- 
ing was  constructed  by  the  district,  hut  at 
the  time  of  Its  erection  a  contract  was  en- 
tered into  between  the  district  and  the  dty, 
whereby  the  district  leased  to  the  city  cer- 
tain rooms  and  parts  of  the  building  for 
use  as  public  offices  of  the  dty  officials,  It 
being  stipulated  that  the  lease  should  con- 
tinue "while  such  building  may  stand."  The 
dty  paid  to  the  district  a  rental  of  f8,000  in 
four  annual  Installment^,  and  agreed  to  pay 
one-third  of  fuel  expenses,  cost  of  repair  of 
furnace  and  closets,  fencing,  sidewalks,  and 
paring,  and  one-tblrd  of  the  ezpmse  vt  tox- 


idahlng  the  water  used  In  tiie  building.  That 
arrangement  has  continued  to  the  present 
time;  the  district  and  the  dty  both  using 
the  building  for  public  purposes.  On  July 
6,  1012,  the  county  court  for  the  Ft  Smith 
district  dedded  to  tear  down  the  old  build- 
ing and  erect  a  new  one,  and  appointed  a 
commissioner  for  that  purpose ;  and  on  Au- 
gust 8,  1912,  the  commissioner,  with  the  ap* 
proval  of  the  county  court,  entered  Into  a 
contract  with  appellant  the  Falls  Clt7  Con- 
struction Company,  to  furnish  the  material 
for  and  wect  the  building  for  a  stipulated 
sum.  The  contract  contained  the  following 
clause:  "It  is  further  i^reed  that  said 
county  will  within  thirty  days  from  the  date 
hereof  deliver  the  building  site  upon  which 
said  courthouse  is  erected  to  the  contractor 
free  from  all  obstructions,  unless  delayed  in 
so  doing  by  injunction,  or  other  legal  pro- 
ceedings. In  which  event  this  time  shall  be 
extended  over  a  period  eqnlTalent  to  the  time 
tost  by  such  dtfay;  npon  which  dellTeiy  of 
said  altfi^  the  contractor  shall  proceed  to  pet^ 
form  tbla  contract  and  riiall  b^tn  actaal 
building  opemtlons  on  said  site  flftem  OS) 
days  after  said  delivery,  unless  it  shall  be 
prevented  or  delayed  in  so  doing  by  litiga- 
tion, injunction  <v  other  causes  beyond  its 
control,  in  whtdi  event  the  time  for  starting 
work  shall  be  eztraded  for  a  period  equlra- 
lent  to  the  time  lost  reason  of  the  d^lay 
so  caused ;  and  1^  for  any  reason  the  coun- 
ty shall  be  permanratly  prevented  or  restraln- 
eA  from  making  delivery  of  this  site,  then 
this  agreement  shall  become  null  and  Y<Ad, 
but  otherwise  to  remain  In  full  force  and 
effect  This  agreement  shall  bind  ttie  county, 
however,  to  deliver  said  site  unless  prevent- 
ed from  so  doing  by  order  of  court  of  com- 
petent jurisdiction  restraining  said  couutr, 
and  nothing  herein  contained  shall  be  con- 
strued, or  have  the  effect  of  avoiding  this 
contract  or  affecting  the  rights  of  the  par- 
ties hereto  by  reason  of  the  failure  or  re- 
fusal on  the  part  of  the  county  to  make  de< 
livery  of  said  lot  to  the  contractor  unless 
expressly  restrained  from  so  doing  as  afore- 
said." Before  anything  was  done  towards 
tearing  down  the  old  building,  the  dty  in- 
stitated  this  action  In  the  chancery  court  ot 
Sebastian  county  against  the  county  judge, 
the  courthouse  commissioner,  and  appellant, 
the  Falls  City  Construction  Company,  to  re- 
strain them  from  tearing  down  the  building 
and  constructing  a  new  building  on  the  same 
site.  The  dty  contended  that  It  had  rights 
under  the  lease  contract  with  the  district 
which  permitted  it  to  use  the  building  "while 
such  building  may  stand,"  that  the  old  build- 
ing was  still  suitable  for  use,  and  that  the 
district  hsd  no  right  to  tear  It  down  while 
It  remained  In  usable  condition. 

The  defendants  filed  an  answer,  tendering 
Issue  as  to  the  condition  of  the  building  and 
the  necessl^  for  constructbig  a  new  court- 
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hoim^  and  also  as  to  Oie  rl^ts  ot  tbe  dtjr 
Dud^  tbe  lease  contract.  The  cbaiioellor  de- 
cided In  favor  of  tbe  dty,  and  made  perma- 
nent tbe  temporary  reetralning  order  pre- 
veittlng  tearing  down  of  tbe  old  building  and 
tbe  constmctlon  of  tbo  new  one  on  tbe  same 
site  All  of  tbe  defendants  prayed  au  ap- 
peal to  tbis  court,  and  lodged  a  transcript 
here ;  but  subsequently  the  county  court  en- 
tered an  order  declining  to  prosecute  the  ap- 
I>eal,  and  directing  a  dismissal  thereof,  and 
upon  motion  of  the  prosecuting  attorney  of 
the  district  and  the  Attorney  General,  repre- 
senting the  county  court,  an  order  was  enter- 
ed here  dismissing  tbe  appeal  as  to  the  coun- 
ty Judge  and  the  courthouse  commissioner; 
but  the  other  defendant,  the  Falls  City  Ck>n- 
structlon  Company,  was  permitted  to  prose- 
cute its  appeal,  and  the  cause  has  been  «ab- 
mitted  to  us  upon  that  appeaL 

It  will  be  observed  from  the  contract  be- 
tween the  Ft  Smith  district  of  Sebastian 
county  and  appellant,  the  Falls  City  Con- 
struction Company,  that  the  district  was  to 
tear  down  the  old  building  and  appellant 
was  to  construct  a  new  building,  and  appel- 
lant's right  under  the  contract  to  construct 
tbe  new  building  was  by  express  terms  of 
the  contract  made  dep^dent  upon  the  ques- 
tion whether  or  not  "the  county  shall  be  per- 
manently prevented  or  restrained  from  mak- 
ing delivery  of  this  site."  Appellant  having 
permitted  the  insertion  in  tbe  contract  of 
tbe  condition  that  it  should  have  no  right 
thereunder  If  tbe  county  was  prevented  or 
restrained,  )t  must  now  abide  by  that  condi- 
tion, and  cannot  assert  any  rights  unless  the 
condition  la  complied  with.  However,  what- 
ever rights  appellant  may  have  under  its 
contract,  tbe  queetlon  whether  the  district 
should  be  allowed  to  tear  down  tbe  old  buUd- 
Ing  and  construct  a  new  one  on  tlie  same 
site  U  a  public  question.  In  which  appellant 
has  no  concern.  It  cannot  compel  the  dis- 
trict to  construct  a  new  bulldlDg  on  that  alte, 
whatever  may  be  its  rights  under  tbe  ouw 
tract  to  recover  .damages  for  nonperformance 
on  tbe  part  of  tbe  diatrtet;  and  even  tJiat 
qnestton  is  settled  by  tbe  condition  inserted 
In  tbe  cmtract  Appellant  was  not  even  a 
necessary  party  to  this  litlgatton,  as  It  had 
nothing  to  do  with  the  tearing  down  of  the 
old  building,  wMcb  was  tbe  bone  of  conten- 
tion between  the  dty  and  the  district  Ap- 
pellant has  no  right  to  prolong  the  oontro* 
veray  between  Uie  district  and  the  dty,  alnce 
tbe  former  has  elected  to  dlamiss  its  app«U 
and  allow  the  decree  of  the  chancellOT  to 
stand.  Tbe  district  might  have  acceded  to 
the  demands  of  tbe  dLtjr  without  litigation, 
and  appellant  would,  as  we  have  already 
seen,  have  bem  withont  remedy  to  compel 
tbe  district  to  carry  out  its  contract  This 
being  80,  since  tbe  district  has  seen  fit  to 
withdraw  from  tbe  controversy  and  let  the 
decree  of  the  chancellor  stand,  appelluit  had 


no  right  to  continue  It  Any  other  coarse 
would  permit  appellant  to  force  the  district 
against  its  will  to  prolong  the  ctmtroversy 
with  tbe  city,  and  consbnact  a  courthouse 
contrary  to  the  orders  of  (he  coun^  court 
Appellant  baying  consented  for  its  rights  un- 
der the  contract  to  rest  upon  Qie  condition 
named  abov^  it  must  now  abide  by  the  con- 
tract In  that  res[}ect 

Tbe  decree  of  the  chancellor,  which,  since 
the  dismissal  of  the  district's  appeal,  re- 
mains lu  full  force,  necessarily  cuts  off  any 
rights  of  appellant  under  the  plain  terms  of 
the  contract;  and,  since  appellant  bad  no 
right  to  control  tbe  action  of  the  district 
with  respect  to  the  decree  or  to  its  attitude 
in  ending  the  controversy  with  the  city,  the 
decree  must,  so  far  as  it  relates  to  appel- 
lantffl  appeal,  be  affirmed.  It  Is  so  ordered. 


SMITH  et  si.  V.  PINNELL  et  aL 
(Supreme  Court  of  Arkansas.   Feb.  24.  1918.) 

1.  Jtjdqmsnt  (I  651*)— Res  Judicata— Dib- 
iuseAZ/~EFrxcT. 

Tbe  dismlBBal  of  an  action  brought  as  a 
legal  action  on  the  plaintiff's  opeaing  statement 
would  not  preclude  tbe  briDging  of  another 
suit  in  equity  upon  the  same  facts  amended, 
BO  as  to  constitute  an  eqoltable  action. 

[Ed.  Note^For  other  cases,  see  Judgment, 
Cent  Dig.  U  M6,  906;  Dec.  Dig.  |  65lT] 

2.  DistnssAL  AND  NonsvxT  (I  fi4*)— OBOunns 
—Tbansfbb  or  Oaubb— Tbahbrb  to  Equx- 

TT  Docket. 

Under  Eirby's  Dig.  |  6991.  providing  that 
any  error  of  ptaiotiff,  as  to  the  Idnd  of  pro- 
ceeding adopted,  shall  not  cause  a  dismissal, 
but  merely  a  change  into  the  proper  proceed- 
ing by  amendment  and  a  transfer  to  tbe  prop- 
er docket,  upon  amending  the  complaint  In  a 
legal  actioD,  so  as  to  state  an  equitable  cause 
of  action,  tbe  cause  should  have  been  trans- 
ferred to  tbe  chancery  court  and  oot  dismiBsed. 

[Ed.  Note.— For  other  cases,  see  IHamissal 
and  Nonsuit  Cent  Dig.  f  lU;  Dec.  1 
54.*J 

8.  PaoHiBxnoM  a  8*)— Othbb  Bkudt. 

Plaintiff's  only  remedy,  opon  the  eourt'a 
refusal  to  transfer  a  case  to  the  equity  docket 
upon  amendment  of  the  complaint,  so  as  to 
state  an  equitable  action,  was  by  appeal. 

[Ed.  Note.— For  other  cases,  see  ProUbltton, 
Cent  Dig.  iS  4r-19;  Dec.  Dig.  |  8*} 

BxKouToaa  Axn  ADHxmsTEAToia  (|  883*) 
— Pkobatb  Saza— CoUiATbraz.  attack. 
Under  Eirby's  Dig.  |  201,  providing  that 
where  a  decedent  has  purchased  land  and  net 
completed  payment  therefor  at  death,  tbe  pro- 
bate court,  if  it  believe  that  tiie  assets  of  the 
estate  are  not  snffident  to  pay  therefor,  may 
order  tbe  administrator  to  seH  at  public  sale 
decedent's  interest  in  the  land,  an  order  of  the 
probate  court  requiring  the  administrator  to 
settie  with  decedent's  vendor  by  surrendering 
the  title  bond  and  possesidon  of  the  land,  upon 
cancellation  of  the  notes  for  the  remainder 
tbe  purchase  money,  was  withont  antbortly  and 
did  not  bind  the  heirs. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  i  1554:.  Dec. 
Dig.  I  S83.»l 

Appeal  from  Glrenit  Gonr^  Lawrmce  Coun- 
ty; R.  B,  Jeflery,  Judge. 
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Suit  b7  3.  F.  Smith  and  others  against 
W.  O.  Pinnell  and  others.  From  a  Judgment 
for  defendants,  plaintiffs  api>eal.  Reversed 
and  remanded,  with  InstnictlonB  to  transfer 
to  the  chancery  court  tor  taxttiex  proceeding. 

AmellantB  broniJit  nilt  In  ejectment 
against  aiv^ees  for  owtidn  lands,  describ- 
ing them,  and  alleged  that  their  father,  Z. 
Smith,  died  January  27,  1896,  and  that  they 
axe  bis  sole  aorrlTlng  heira;  that  on  that 
date  Delia  Bl  DoMm  was  of  the  age  of  10 
years,  J.  A.  Smith  17  years,  and  W.  d  Smith 
20  years  of  ass;  and  that  9S.  Smith  was  the 
owner  and  occupied  said  lands  as  the  home- 
stead at  the  time  of  bis  death.  It  was  for- 
ther  alleged  that  appellees  were  occopylng 
same,  and  had  been  for  12  years,  and  that 
the  rental  valne  of  the  lands  was  flBO  per 
year.  Appellees  denied  that  Z.  Smith  was 
the  owner  of  the  lands  and  in  possession 
thraeof  as  a  homestead  'at  his  death;  that 
appellants  are  his  sole  snrrlTlng  heirs ;  and 
their  ages  as  alleged.  They  admitted  that 
they  were  occupying  the  lands  and  had  been 
for  some  years,  denied  the  rental  Talne  there- 
of as  alleged,  and  claimed  to  be  the  owners 
of  the  lands,  deralgning  title  fliweto  as  set 
oat  Tbey  also  claimed  title  by  adverse 
possession,  ideaded  the  statute  of  limitations, 
and  answned  farther,  stating  that  they,  in 
good  fiiith,  beliered  tliat  they  were  the  own- 
&n  of  said  lands  under  color  of  title  thereto, 
and  had  improved  them,  expending  In  mak- 
ing InqiroTements  therem  fl,000  and  |300 
In  the  paymott  of  taxes,  tor  which  amount 
they  prayed  Judgraoit  in  the  eveat  the  lands 
were  adjudged  not  to  belong  to  them. 

▲  Jury  was  Impaneled  to  try  the  cause, 
and  after  a  statement  by  appellants'  attor- 
ns of  what  they  expected  to  prove,  to  wit, 
that  Z.  Smith,  the  father  of  appellants,  pur- 
chased the  lands  in  controversy  from  J.  F, 
Phelps  In  1893,  and  received  a  twnd  for  title 
therefor ;  that  the  pur<haae  price  of  the  land 
was  $1,800,  which  had  been  partially  paid 
by  him  at  the  time  of  bis  death  in  1896; 
that  the  remainder  of  the  purchase  money 
was  due  at  his  death,  and  that  the  admin- 
istrator, by  an  agreement  with  Phelps  and 
the  direction  of  the  probate  court,  had  sur- 
rendered the  title  bond  to  Phelps,  upon  his 
satisfying  the  old  Judgment  be  had  obtained 
upon  the  porchase-money  notes  and  the  re- 
turn of  the  purchase-money  notes  to  him, 
and  delivered  the  possession  of  the  lands  to 
Phelps;  that  the  probate  court  order  an- 
thorl^g  this  settlement  was  not  binding 
upon  appellants ;  that  appellees  had  been  in 
possession  of  the  lands  and  collecting  the 
rents  for  a  long  period  of  time,  and  that  the 
rents  and  profits  were  more  than  suffldent 
to  pay  the  balance  of  the  purchase  money 
due ;  that  ai^llants  were  entitled  to  an  ac- 
countlDg,  and  that  the  lands  were  the  home- 
stead of  their  father  at  the  time  of  his 
death ;  and  that  they  were  «ititled  to  its 
possesslML  Thereupon  aroellees  made  a  mo- 


tion to  dismiss  the  suit,  and  the  court  took 
the  matter  under  advisement  until  the  next 
day. 

Appellants  then  filed  an  amoidment  and 
motion  to  transfer  to  equity,  allying  Qiat 
J.  M.  Phelps  was  the  owner  of  the  land  and 
sold  the  same,  deUvered  possession  thereof 
to  Z.  Smith,  their  father,  who  occupied  the 
lands  as  his  homestead  from  the  date  of 
sale  to  his  death,  which  occurred  January 
27.  1896;  that  at  the  time  of  the  purchase 
Phelps  executed  to  Z.  Smith,  tbdr  father,  a 
bond  for  title,  reciting  the  consideration  of 
f 1,800  paid  and  to  be  paid;  that  A.  B.  Is- 
rael, as  administrator  of  the  estate  of  Z. 
Smith,  disposed  of  the  assets  thereof,  and  as 
such  administrator,  on  the  20th  day  of  Jan- 
uary, 1898,  he  r^rted  to  the  probate  court 
the  sale  and  that  Phelps  had  recovered  Judg- 
ment against  the  estate  for  (640.76  of  the 
pnrchase-money  notes,  and  asked  permission 
to  cancel  and  surrender  the  bond  for  title 
upon  delivery  of  the  other  purehase-mon^ 
notes  and  the  cancellation  of  the  Judgmmt, 
stating  that  there  were  no  assets  of  the  es- 
tate to  pay  for  the  lands,  and  that  it  would 
be  to  the  best  Interests  of  the  estate  to  settle 
the  matter  In  that  way.  The  court,  after  a 
hearing,  directed  the  administrator  to  de- 
liver the  bond  for  title  to  the  maker  of  it 
and  tbe  possession  of  the  land,  and  take  up 
the  notes  of  Z.  Smith,  and  let  the  Jndgm«it 
thereon  be  satisfied  in  full,  which  was  done, 
niey  allied  further  that  in  pursuance  of 
said  order  J.  M.  Pbelps  went  Into  possessloD 
of  tbe  lands,  to  which  they  claimed  title, 
prayed  that  the  cause  be  transferred  to  eq- 
uity, that  an  accounting  be  had,  and  appel- 
lees charged  with  tbe  rents  derived  from  the 
lands,  and  for  the  possession  of  the  lands, 
eta  In  this  motion  they  offered  to  pay  any 
sums  that  might  be  found  doe  anielleea  In 
excess  of  the  rents  collected  ftom  the  lands. 

Upon  the  filing  of  this  amendmait  and  mo- 
ti<H).  the  court  wltlidrew  tbe  case  fnnn  the 
jury,  denied  the  motion,  dismissed  tbe  com- 
plaint, and,  flrom  its  Jndgment,  appellants 
prosecute  this  appeal. 

W.  EL  Beloate,  of  Walnut  Bidge,  for  ap- 
pellants.  H.  I*  Ponder,  of  Walnut  Bldge, 

for  appellees. 

KIRBY.  J.  (after  stating  the  &ctB  as 
above).  [1]  The  complaint  stated  a  cause  of 
action  at  law,  which,  of  course,  would  not 
have  been  sustained  by  the  facts  appellants' 
attorney  stated  he  expected  to  prove  upon 
the  trial ;  and,  if  no  amendment  had  been 
filed  and  motion  to  transfer  to  equity  made, 
the  court's  action  in  dismissing  the  suit 
would  have  been  proper,  but  such  dismissal 
would  not  have  precluded  the  bringing  of 
another  suit  in  equity  upon  the  facts  as  al- 
leged in  the  amendment 

[2]  Tbe  court,  however,  permitted  the  fil- 
ing of  the  amendment  and  motion  to  trans- 
fer, and,  upon  roiewal  of  the  motion  to  dla- 
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ml88  th&naiter,  granted  It  Its  action  In 
doing  8o  was  enoneona.  The  caose  should 
hare  been  transferred  to  the  chancery  court. 
Sectitm  0891,  Klrby*B  Digest;  Bowe  t.  Al- 
lison, 87  Ark.  211,  112  S.  W.  895;  Newman 
T.  Monntaln  Park  Land  Ca,  86  Ark.  208, 
107  S.  W.  891,  122  Am.  St  Bepi  27;  Lucas 
T.  Fntrall.  84  Ark.  661, 106  &  W.  667;  Wood 
T.  Stewart,  81  Ark.  61,  08  S.  W.  711. 

[3]  The  court  having  refused  to  transfer 
it,  apittUants'  only  remedy  was  by  appeal. 
Dunbar  t.  Bourland,  88  Ark.  163,  U4  &  W. 
467. 

[4]  The  pnrtMte  court  order,  set  out  in  the 
pleadings,  as  amended,  dlrectii^(  the  settle- 
ment of  the  administrator  of  Smith  with 
J.  H.  Phelps  and  the  surrender  of  the  title 
bond  and  possession  of  the  lands  upon  the 
cancellation  of  the  notes  for  the  remainder 
of  the  purchase  money  thereof,  and  the  satis- 
faction of  the  Jadgment  obtained  upon  such 
notes,  was  without  authority  and  did  not 
operate  to  bind  appellants. 

The  law  provides  In  cases  where  a  dece- 
dent has  purchased  lands  during  hia  lifetime, 
and  not  completed  the  payment  therefor  at 
the  time  of  his  death,  that  the  probate  court, 
if  It  ahall  be  of  the  opinion  that  the  assets 
of  the  estate  are  not  sufficient  to  pay  Cor  the 
lands,  may  order  the  administrator  or  execu- 
tor to  sell  at  pnbUc  sale  all  the  right,  title, 
interest  and  claim  of  the  testator  or  intes- 
tate in  and  to  said  lands.  Section  201,  Klr- 
by's  Digest.  The  case  being  undeveloped, 
we  will  not  attempt  to  pass  upon  the  ques- 
tion of  whether  appdlants  are  barred  by 
laches  or  limitations  from  the  prosecution 
of  this  suit 

For  the  error  indicated,  the  Judgment  Is 
reversed,  and  the  cause  remanded,  with  In- 
structions to  transfer  It  to  the  chancery 
court,  and  for  further  proceedings  there  in 
accordance  with  law  and  not  Inconsistent 
with  this  opinion. 


HARRIS  T.  BAT. 
rSnpreme  Oourt  of  Arkansas.   March  8,  1918.) 

1.  AFFKAI.  and  ERBOB  (i  1011*)— FiNDIIIOS  BT 

TaiAZ.  CouBF— Effect. 

A  finding  by  ttie  trial  court  on  confictlns 
evidence,  if  suppOTted  by  legally  saffident  evi- 
dence, will  not  he  disturbed  <m  appeal,  though 
it  appears  to  the  Supreme  Court  to  be  against 
the  prepondersnce  of  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |f  8983-3989;  Dee.  Dig.  | 
1011.*] 

2.  HOMEglBAD  181*)— ABAIIDOEniSiny-BVI- 
mifCS — SUFFICIZK  CT . 

EMdence  held  aafficient  to  warrant  a  find- 
ing that  there  was  no  abandonment  of  a  home- 
stead. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Gent  Dig.  SS  351-353;  Dec  big,  S  181.*] 

8.  HoldSTKAD  <|  161*)— ABANOOHMBHT. 

Temporary  removal  from  a  homestead  does 
not  consdtnte  an  aband<mment 

[Bd.  Note^For  other  casesL  s«e  Homestead, 
Cent  Dig.  II  812-314;  DeeTbig.  |  161.*} 


4.  Homestead  (|  163*)— ABANDomaiTP-QRi- 

ZIN8HIP  in  AlVOTHBB  STATB, 

Where  an  actual  resident  acanirfls  a  home- 
stead, mere  exercise  of  acta  of  cituenshlp  in  an- 
other state,  while  temporarily  absent  from  the 
homestead,  does  not  necessarily  amount  to  an 
abandonment,  though  It  may  be  considered 
strong  evidence  thereoL 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Gent.  Dig.  ||  320-82X1;  DeeTDlg.  |  168.*] 

6^  HOHESTBAD  164*)— Bbbzdsvoi  Or  Wlf>— 

Domicile  or  Hdbbamd.' 

Though  the  legal  domicile  of  a  wife  own- 
ing a  homestead,  on  marriage  to  a  citizen  of 
another  state,  follows  the  dnnlclle  of  the  hus- 
band, yet  if  Bhe  continues  to  reside  on  the 
homestead,  or  leaves  It  only  temporarily,  with 
intention  to  return,  there  is  no  abandonment 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  H  327,  826 ;  Dec  Dig.  |  104.*} 

Appeal  from  Circuit  Court  Randolph  Coun- 
ty; John  W.  Meeks,  Judge. 

Action  by  W.  W.  Harris  against  Laura  A. 
Ray.  From  a  Judgment  entitling  defendant 
to  a  homestead  as  against  a  sale  under  eze> 
cnti(Hi,  plalntlfl  appeals.  Affirmed. 

T.  W.  Campbell,  ct  Pocahontas,  for  appe- 
lant HcCaleb  &  Reeder,  ot  Batesrilleb  and 
G.  H.  Henderson,  of  Pocahontas,  for  ^n^ellee. 

Mcculloch,  C.  J.  [1]  The  controversy 
in  this  case  arises  over  the  right  of  app^ee 
to  claim  a  homestead  in  Randolph  county. 
Ark.,  against  sale  under  execution  in  appel- 
lant's favor.  The  circuit  court  decided  the 
Issue  of  fact  in  appellees  favor  upon  con- 
flicting testimony;  and  if  the  finding  of  the 
court  is  supported  by  legally  sulticlent  evi- 
dence it  is  our  duty  not  to  disturb  it  even 
though  the  finding  appears  to  us  to  be  against 
the  preponderance  of  the  evidence.  Robinson 
v.  Swearlngen,  66  Ark.  66.  17  8.  W.  365;  Ga- 
zole  V.  Savage.  80  Aik.  249,  96  S.  W.  981. 

Appellee  was  a  widow,  and  occupied  as  her 
homestead  a  tract  of  land  in  Randolph  coun- 
ty, in  which  she  owned  a  life  estate,  convey'- 
ed  to  her  many  years  ago  by  her  father.  In 
January,  1911,  she  intermarried  with  George 
Ray.  who  was  a  railroad  conductor  and  re- 
sided in  Oklahoma,  where  he  had  been  for 
five  or  six  years.  Ray  formerly  lived  in 
Arkansas,  at  different  points,  and  afterwards 
moved  to  Texas,  and  thence  to  Oklahoma,  be- 
ing a  railroad  man  during  all  that  time.  Ap- 
pellee went  to  Oklahoma  with  her  husband, 
and  leased  the  tract  of  land  in  controversy 
for  a  limited  period.  She  left  some  of  her 
personal  pro[>erty  in  Randolph  county,  and 
testified  In  this  case  that  she  left  with  the 
Intention  of  retnming  and  occupying  the 
homestead.  During  the  few  months  she  re- 
mained in  Oklahoma,  an  application  was 
made  to  her  to  sell  the  place,  which  she  de- 
clined to  do ;  the  testimony  tending  to  show 
that  her  husband  acquiesced  in  this  purpose 
and  intended  to  sell  his  property  in  Oklaho- 
ma and  return  to  Arkansas  with  his  wife. 

The  judgment  In  appellant's  favor  was 
rendered  In  July,  1911,  and  execution  was 
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sued  out  and  levied  on  this  land  a  short  time 
thereafter.  In  November,  1911,  appellee  re- 
turned to  Arkansas  and  again  occupied  the 
homestead. 

It  Is  undl^nted  that  the  tract  of  land  in 
controversy  had  been  impressed  by  appellee 
with  the  character  of  a  homestead;  and 
that  she  occupied  it  until  the  time  she  Inter- 
married with  Boy  and  removed  with  him  to 
Oklahoma.  She  claims  that  her  removal  was 
only  for  a  temporary  purpose,  and  that  she 
Intended  to  return.  Appellant  adduced  tes- 
timony tending  to  establish  the  t&ct  that  ap- 
pellee had  no  intention  of  returning  to  Arkan- 
sas, and  80  declared  herself  to  her  neighbors 
and  frl^ds. 

[2]  The  question  presented  Is  whether  or 
not  the  evidence  Is  sufficient  to  warrant  the 
finding  that  there  was  no  abandonment  of 
the  homestead. 

[3]  Numerous  decisions  of  this  court  estab- 
lish thoroughly  the  principle  that  a  tempora- 
ry removal  from  a  homestead,  once  Impressed 
as  such,  does  not  c<»istitute  an  abandonment 
Super  v.  Alklre,  87  Arb.  283;  Robinson  v. 
Swearlngen,  65  Ark.  65,  17  S.  W.  366;  Qates 
T.  Steele,  48  Ark.  539,  4  S.  W.  63;  Robson  v. 
Houf^,  66  Ark.  621,  20  S.  W.  623;  Gazole  r. 
Savage.  80  Ark.  249.  96  8.  W.  981 ;  Oebhart 
T.  Merchant,  84  Ark.  359,  106  S.  W.  1034. 

Our  conclusion  Is  that  the  evidence  is  snf- 
flcient  for  the  purpose  of  showing  there  was 
no  abandonment  of  the  homestead.  It  is  un- 
necessary to  enumerate  all  the  fiicts  and  dr- 
cnmstancee  vhidi  can  be  r^rded  as  sup- 
porting the  finding;  but  giving  them  the 
stroivest  ^batlve  force  In  aKieUee's  fltvor 
it  is  legally  sufficient,  we  think,  to  support 
the  finding  of  the  trial  ]n^^ 

HtN  It  Is  contended  1^  counsel  for  ap- 
pellant that  appellees  Intomarrlage  wiHi  a 
man  vrtio  lived  In  another  state  Ipso  facto 
operated  as  an  abandonment  of  the  home- 
stead, mere^  tor  the  reason  tMt  her  1^1 
domicile  followed  tliat  of  her  hnsband.  It 
Is  true  that  in  law  the  domicile  of  the  wife 
follows  that  of  the  husband.  Johnston  v. 
Tnmer.  29  Ark.  280;  Halrston  t.  Hairston, 
27  Miss.  704,  61  Am.  Dec.  530;  Story  on  Com 
filet  of  Laws,  I  46.  But  this  does  not  neces- 
sarily result  In  a  holding  that,  regardless  of 
the  lnt«itloD  of  the  parties,  the  homestead 
must  be  treated  as  abandoned.  The  Consti- 
tution of  this  state  confers  homestead  rights 
upon  a  resident  of  the  state  who  is  a  mar- 
ried person  or  the  head  of  a  family ;  and 
when  a  homestead  Is  acquired  by  a  resident 
temporary  absence,  even  in  another  state, 
does  not  work  an  abandonment.  Even  where 
one  exercises,  during  the  time  of  temporary 
absence  from  the  homestead,  the  rights  of 
citizenship  at  another  place,  such  as  voting, 
this  does  not  necessarily  Imply  an  abandon- 
ment of  the  homestead.  In  other  words, 
where  an  actual  resldoit  of  this  state  ac* 
quires  a  homestead  here,  the  mere  exercise 


of  acta  of  citizenship  in  onotlier  states  while 
temporarily  absent  from  the  homestead,  does 
not  necessarily  amount  to  an  abandonment, 
though  it  may  be  considered  strong  evidence 
of  such  abandonment.  Rand  Lumber  Co.  Y, 
Atkins,  116  Iowa.  242,  89  N.  W.  1104;  Cinda- 
natl  Leaf  Tobacco  Warehouse  Co.  t.  Thomp- 
son, 106  Ey.  627,  49  S.  W.  446;  Minnesota 
Stoneware  Co.  v.  McCrossen.  110  Wis.  310^ 
86  N.  W.  1019,  84  Am.  St  Rep.  927;  Corey 
T.  Schuster,  44  Neb.  269,  62  N.  W.  470;  My- 
ers v.  Elliott,  101  111.  App.  86.  Even  though 
the  legal  domicile  of  the  wife  follows  that 
of  the  husband  to  another  state,  if  she  con- 
tinues to  reside  upon  the  homestead,  or  leaves 
It  for  a  temi>orary  purpose,  with  inteotlon  to 
return,  there  is  no  abandonment 

Of  course,  there  is  no  presumption  that 
the  wife  will  desert  her  husband  and  choose 
to  return  to  the  homestead  without  him; 
and  If  the  evidence  was  clear  that  there  was 
no  Intention  on  the  part  of  the  husband  to 
return  that  would  negative  any  intention  on 
the  part  of  the  wife  to  return.  The  evi- 
dence in  this  case  does  not,  howevw.  show 
that  there  was  no  Intention  on  the  part  of 
the  husband  to  ]oln  the  wife  in  her  retarn 
to  her  homestead  after  a  temporary  absence. 
There  is  some  evidence  to  the  contrary;  and 
we  are  of  the  opinion  that  the  court  was 
warranted  in  finding  that  there  was  a  bona 
flde  Intention  on  the  part  of  appellee  to  re- 
turn to  her  homestead  with  her  husband, 
after  a  temporary  absence,  and  reoccupy  it 
as  ber  home.  This  being  true,  the  court  was 
warrauted  to  Its  finding  that  there  was  no 
abandonment  of  the  homestead. 

The  Judgm^t  is  therefore  affirmed. 


JBBRALL  T.  8TATB. 
(Snprems  Court  of  Ariunsas.   Feb.  2^  1913.> 

L  HOUICIDB  (5  257*)— SUBTICBBNCT  OF  Evi- 

DB NOB— Assault  with  Intent  to  Kill. 
Evidence,  iu  a.  prosecution  for  assault  with 
Intent  to  kill,  held  sufficient  to  show  that  the 
shooting  was  with  Intent  to  kill  and  was  the 
result  of  malice. 

[Ed.  Note.— For  other  caae%  see  Homidde, 
Cent  Dig.  H  648-652;  DecTDtr.  I  287.»3 

2.  HoHiciOE  (I  96*)— AaainxT  with  Intent 

TO  KILL— FbOVOCATION— QUABBEL. 

A  quarrel  between  defendant  and  another 
did  not  afford  justification  fbr  defendant's  at- 
tack on  such  oUier  person  on  the  following  eve- 
ning. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  i|  124-127;  Dec  Dig.  {  96.*] 

3.  Cbiuinal  Law  0  368*)— Eviokhcb— Bna 

Gest^. 

In  a  prosecutitui  for  assault  with  iateut  to 
kill,  testimony  of  a  witness,  who  reached  the 

place  of  the  Miooting  about  three  minutes  after 
it  occurred,  that  he  found  no  pistol  in  the  pock- 
ets of  the  person  ^ot,  given  uuder  circnm> 
stances  showing  that  thera  could  have  been  no 
collusion,  was  competent  as  part  of  the  res 
gestse. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  C<>nt.  Dig.  H  806,  81%  810^  821;  Dec 
Dig.  I  868.*]  .^'^ 
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Appeal  from  Glrcalt  Gourt^  Pope  Ooimty ; 
Hugh  Baaham.  Judge. 

Joe  M.  Jerrall  was  convicted  ot  assault 
with  Intent  to  kill,  and  he  appeals.  At- 
llrmed. 

Aiq;)dlant  was  convicted  of  the  crime  of 
ananlt  with  Intent  to  kill  and  appeals  to 
thlB  eooTt  The  testimony  of  Hus^  Ehriestley 
Is  as  follows:  "I  am  twenty  years  old. 
Came  to  Rnssellvllle  a  year  and  a  half  ago 
from  Alabama.  I  lived  at  the  home  of  Joe 
JmaU's  father,  who  kept  a  private  board- 
ing bouse.  I  know  Ada  Jerrall,  the  dster 
of  the  defendant;  but  I  never  made  love  to 
her  and  never  made  Improper  advances  to- 
wards her.  On  the  13th  of  October,  J  912. 
detfendant  shot  me  four  times.  This  oc- 
cnned  at  Qie  borne  of  Hr.  How^  on  Bun- 
day,  about  6:80  <a  7  </cloCk  p.  m.  It  was 
Bot  good  dark  wbon  tbt  ahooUnf  occurred. 
I  bad  eateu  supper  and  tiwiig^t  I  would 
vralk  np  to  Hr.  HoweH'a  and  get  Mtmroe 
FiBTguson,  a  stepson  of  Mr.  Howell,  to  go 
with  me  uptown.  I  walked  up  to  Mr.  How- 
ell's, and  Joe,  Hr.  Howell,  and  Monroe  were 
all  sitting  thm,  and  I  spoke  and  said  good 
erenlng,  and  kinder  turned  toward  them  on 
tlie  edge  ot  the  walk,  and  Joe  Jumped  up 
and  began  diootlng,  and  be  did  not  even 
veak.  I  was  then  boarding  about  a  blotik 
tnm  tbere.  I  knew  Joe  was  there  along  that 
erenlng.  That  wfts  not  Joe*s  home,  and  I 
did  not  know  Joe  was  tbere  at  this  particu- 
lar time.  I  bad  aeoi  him  there  about  B  :30, 
but  be  had  been  "mWng  bis  home  at  the 
mines.  The  sidewalk  is  10  or  15  feet  fK»n 
Mr.  Howell's  house.  I  was  walking  south 
wlien  I  reached  Howell's  home,  and  I  had 
got  nearly  to  the  north  &iA  of  the  house 
when  I  turned  and  spoke.  Joe,  Mr.  HoweD, 
and  Monroe  were  sitUng  m  the  pwch.  I 
had  started  to  sit  down  on  the  poreh  by 
Monroe,  I  guess.  I  had  no  id«i  that  Jerrall 
was  going  to  shoot  or  do  anytiilng  of  that 
Uad.  I  had  my  bands  down  at  my  side. 
I  had  a  little  knife,  such  as  I  had  been  car- 
rying all  the  time^  an  ordinary  pocket  knife. 
It  was  in  one  of  my  pockets  and  shut  My 
bands  were  not  in  my  pockets  that  I  know 
of.  I  did  not  place  my  hands  upcm  my  hip 
pocket,  or  anyttilng  like  that  The  defend- 
ant shot  me  with  a  45  automatic  pistol. 
Shots  Boanded  like  they  were  pretty  rapid." 

On  cross^amlnatlon,  witness  stated  that 
It  was  true  that  he  and  Joe  had  a  little 
trouble  down  at  the  mines  on  the  evening 
before  the  shootlDg;  that  this  occnrred  at 
Mr.  Jerrairs  home;  that  the  cause  of  the 
trouble  was  his  attention  to  and  talking  with 
MiaS  Ada  Jerrall.  He  stated  that,  after  the 
bot  words  with  Joe  Jerrall,  he  went  to  George 
Davidson's  and  tried  to  borrow  a  gnn.  The 
reason  he  wanted  a  gun  was  that  Joe  was 
hunting  one  for  him.  He  called  Davidson 
oat  f)t  the  house  and  told  him  what  he  want- 
ed. Davidson  did  not  let  him  have  die  gnn, 
and  he  (Priestlegr)  got  ao  mad  that  he  cried. 


He  did  not  tell  Henry  West  that  be  was 
going  to  kill  every  damn  one  of  the  Jerrall 
ftunlly,  but  he  did  say  that  Joe  could  not 
run  over  him.  He  admitted  that  Joe  Jer- 
rall came  In  the  house  while  he  was 

there  and  said  nothing  to  him.  He  denied 
that  after  Joe  left  he  went  by  the  Jerrall 
house  and  told  Miss  Ada  to  tell  Joe  that  he 
would  see  him  later.  He  did  not  remember 
which  pocket  he  had  his  hand  in  when  he 
went  the  next  day  to  Howell's  where  the 
shooting  took  place.  He  carried  his  knife 
most  ordinarily  in  his  coat  pocket;  then  it 
was  In  his  pants  pocket;  he  did  not  have  it 
open  on  that  occasion.  He  had  passed  How- 
ell's home  about  an  hour  and  a  half  before 
the  shooting,  saw  the  defendant  there,  and 
did  not  speak  to  him,  although  others  in  the 
buggy  did  8f>eak  to  him.  He  did  not  think 
that  his  going  up  to  Howell's  would  bring 
on  a  difflcolty.  He  was  not  locking  at  Joe 
when  he  walked  up  to  the  house  and  said, 
"Good  evening;"  but  he  stopped  directly  In 
front  of  Joe.  Joe  drew  the  weapon  and  be- 
gan firing,  and  it  was  over  as  soon  as  he 
coiild  work  CHie  of  these  automatic  pistols. 
Not  a  word  was  spokai  by  him  or  Joe  after 
the  shooting  commenced.  Joe  did  not  tell 
him  the  afternoon  before,  when  he  asked 
witness  to  quit  talking  to  his  sister,  that 
"we  were  all  good  friends,  and  he  wanted 
us  to  remain  so."  He  (Joe)  did  not  tell  wit- 
ness that  his  (Joe's)  tether  and  mother  ob- 
jected to  his  talking  to  Miss  Ada.  Joe  was 
running  over  witness,  and  witness  told  him  • 
that  be  would  fl^t  it  out  right  then  and 
there  if  Joe  wanted  to.  Hiss  Jerrall  knew 
ttiat  witness  had  a  wife  bacft:  in  Alabama 
and  that  this  wife  had  left  him.  Miss  Ada 
knew  that  witness'  wife  did  not  want  to 
lire  away  from  her  people  and  that  she  bad 
gone  home  for  that  reason.  Witness  Uved 
for  a  year  in  the  Jerrall  home  as  a  mouher 
of  the  household.  He  bad  beoi  away  from 
the  Jerrall  home  about  a  week  when  the 
shooting  occurred.  When  witness  and  Joe 
had  the  row  the  evening  liefore,  the  witness 
talked  about  settling  it  with  him  then  and 
there,  witness  meant  a  fist  fight,  and  be  got 
the  pistol  mwely  for  ttie  purpose  of  protect- 
ing himself. 

Witness  Dr.  Wlggs  testified  that  be  got 
to  the  prosecuting  witness  in  about  three 
minutes  ofter  the  shooting  occurred.  Wit- 
ness heard  the  shots,  three  were  fired  in 
rapid  succession,  and  then  an  elapse  of  a 
second  or  two,  when  the  fourth  shot  was 
fired. 

Witness  Nugent  testified,  over  the  objec- 
tion of  appellant,  that  he  reached  the  scene 
of  the  shooting  within  three  minutes  after 
it  occurred.  When  he  got  there,  the  prose- 
cuting witness  was  sitting  on  the  edge  of 
the  porcfa.  Witness  helped  him  Into  the 
house  and  searched  his  clothes.  He  did  not 
find  any  open  knife  In  bis  rlghtrhand  coat 
podcet  Witness  went  through  his  podiets  be- 


Digilized  by 


502 


154  80UTUWU8TBBN  BBPOBTBB 


(Ark. 


cause  he  had  corloBltr  to  see  If  be  had  a  gan. 
Witness  did  not  think  there  was  an  open 
knife  on  him.  It  was  only  a  small  SHM^Eet 
knife.  Witness  went  all  aroond  In  all  the 
ptKkets  he  could  get  to.  Witness  thought,  If 
he  could  find  a  pistol,  he  could  find  who 
caused  the  trouble.  Witness  thought  that  if 
he  could  find  a  pistol  that  there  had  been 
two  shooting.  Witness  did  not  find  out,  until 
10  minutes  after  he  got  there  who  did  the 
shooting.  There  did  not  seem  to  be  anybody 
that  knew  anything  about  the  matter.  Here 
appellant  again  objected  and  moved  to  ex- 
clude all  that  testimony,  but  his  motion  was 
orermled. 

Dr.  R.  h.  Smith  testified  to  the  character 
of  the  wounds.  One  wound  was  near  the 
temple;  one  in  the  right  shoulder,  entered 
from  behind  and  ranged  downward  and  was 
the  most  dangerous  wound  received;  one  in 
the  left  side,  a  skin  and  muscle  wound ;  and 
one  wound  In  the  thigh,  which  cut  the  skin 
for  three  Inches  from  entrance  to  exit 

Witnesses  on  behalf  of  ai^llant  testified 
that  they  saw  Priestley  on  Saturday  eve- 
ning before  the  shooting  occurred  on  Sunday 
erenlng;  and  that  Priestley  began  to  cry  and 
said  he  would  kill  all  the  damn  Jerralls; 
"If  they  thought  he. was  afraid  of  them,  he 
would  show  them ;  that  he  would  kill  every 
damn  one  of  the  damn  Jerrall  family." 

Witness  R.  H.  Howell,  on  behalf  of  appel- 
lant, testified  he  was  sitting  on  his  front 
porch.  Defendant  and  Monroe  Ferguson 
were  sitting  there  also.  Priestley  came  up 
the  sidewalk  until  he  got  about  12  or  14  feet 
from  the  bouse,  and,  when  he  got  even  with 
Joe,  he  Stopped  and  said,  "Hello."  He  had 
his  right  hand  In  his  btxk.  pocket  and  was 
looking  right  at  Joe;  was  facing  falm. 
About  that  time  Joe  raised  up  aiid  began 
shooting.  Vovr  shots  were  fired.  Priestley 
did  not  fiai  nntU  the  fourth  shot  Joe  did 
not  fire  any  shots  after  Priestley  fell.  Joe 
did  not  try  to  do  anything  more.  Priestley 
was  taken  Into  witness'  house.  Witness  ex- 
amined bis  coat  after  some  one  bad  removed 
It  and  bung  it  on  a  ball-tree.  He  found  an 
open  knife  In  the  right  coat  pocket  On 
cro8»«xamlnatlon,  the  witness  stated  that  he 
thought  Priestley's  hand  was  In  his  rlg^t* 
band  coat  pocket  wbra  he  walked  op  and 
said,  "Hello."  Anatbsx  witness  corroborated 
the  testimony  of  the  above  witness  substan* 
tlally.  It  was  tesUfled  tliat  Prlesa^y  was 
not  shot  from  behind.  HbB  testimony  of 
appellant  tended  to  show  that  be  had  bad 
trouble  with  Priestley  on  the  day  before 
the  shooting.  Priestley  was  talking  to  his 
sister.  Awellant  warned  Priestley  that  tiie 
attention  be  was  showing  apptilant's  sister 
was  distasteful  to  his  fiitber  and  mothtf 
and  her  tktbex  and  mothw  wore  not  at  tbe 
home  at  tills  time.  Priestlegr  got  mad  and 
sold  he  oould  not  nm  over  him  and  that 
be  bad  a  right  there ;  that  be  was  not  afraid 
of  blm,  and  that  be  would  settle  it  right 


there.  He  went  away  on  his  horse,  and  In  a 
short  time  he  came  ba<^  in  a  lope  and 
told  appellant's  sister  to  tell  appellant  that 
he  (Priestley)  would  see  appellant  later.  Ap- 
pellant was  told  that  Priestley  was  trying 
to  get  a  gun  for  him  and  that  he  bad  threat- 
ened the  whole  family.  Appellant  next  saw 
Priestley  on  Sunday  evenli^  t>etween  4  and 
5  o'clo<^  passing  with  other  parties  in  a 
buggy.  The  other  parties  spoke  to  him,  but 
Priestley  did  not  He  next  saw  Priestley 
when  the  shooting  occurred.  Priestley  walk- 
ed up  until  he  was  directly  in  front  of  appel- 
lant then  turned  and  faced  appellant,  and 
threw  his  hand  back  to  bis  hip,  and  appel- 
lant believed  from  what  he  bad  heard  that 
Priestley  was  going  to  begin  shooting.  Then 
appelant  b^n  firing. 

Tom  D.  Brooks  and  J.  T.  Bullock,  both  of 
BusseUvllle,  for  appelant  ^Tin.  h.  Jifoose, 
Atty.  Gen.,  and  Jna  F.  Streepey,  Asst  Atty. 
O^,  for  tile  State. 

WOOD,  J.  (ftfter  stotlns  the  facte  as 
above).  CD  The  anwlteitf  contends  that  the 
evidence  Is  not  suffidoit  to  sustain  the  rw 
diet;  but  giving  the  erldenceb  Introduced  by 
the  state,  Ite  strongest  probstlve  force,  we 
are  of  the  <^lnlon  that  It  was  sofflcAoit  to 
show  that  the  am;»ellant  assaulted  Prtestler 
with  tbe  Intent  to  kill  blm.  No  better  evi- 
dence of  that  fbct  could  be  inoduced  than 
the  testimony  showing  that  at  a  distance  of 
12  or  15  feet  appellant  began  shooting  at 
Prlestiey  with  a  deadly  weapon  and  shot 
blm  four  times.  Tbe  testimony  also  was 
snfBclMit  to  show  that  tbe  shooting  was  the 
result  of  malloe.  The  testimony  of  Priestley 
tended  to  show  that  he  was  making  no  hos- 
tile demonsdratlons  towards  the  an;)ellant  at 
the  time  appelant  began  firing  on  blm ;  that 
he  was  not  contemplating  any  Injury  to  the 
appelant  at  tbe  time  and  was  not  prepared 
to  do  him  any  bodily  harm,  espedaUy  at  tbe 
distance  between  him  and  appoint  when  ap- 
pelant began  firing.  Tba  testimony  <a  one 
witness  toided  to  show  that  appelant  fired 
three  shots  In  mpM  socces^n  and  thea 
stopped  for  a  second  or  two  before  firing  the 
lost  shot  Prlestiey  reoelTed  am  wosnd  ta 
the  back. 

[1]  The  jury  acoq»ted  and  believed  this 
testimony,  rather  than  the  testimony  of  ap- 
p^nt  blmsdf  and  his  witnesses  that  tmd- 
ed  to  show  that  Uie  shooting  was  done  In 
self-defensa  The  testimony  <m  behalf  of 
the  stete  was  sufllcleDt  to  warrant  the  Jury 
In  finding  that  the  shooting  of  Priestley  was 
caused  by  tbe  quarrel  that  appelUiut  and  be 
had  on  the  evening  before,  concerning  the  at- 
tention that  Priestley  was  giving  to  ai^l- 
lant^s  sister,  to  wbU-tt  ajvcAlant  objected. 
According  to  tbe  testimony  of  Priestley, 
there  was  no  provocatloa  for  the  shootiug 
unless  the  above  was  tbe  motive.  But  this 
quansl  between  appellant  and  Priestley 
could  not  have  afforded  Jostlflcstloa  Cor  the 
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atU^  made  by  appellan£  on  Ptleitl^  on 
tbe  tollowliig  evenlnc  nor  wu  It  sufficient  If 
deatb  liad  resulted  from  tbe  assault  to  hare 
reduced  tbe  grade  of  the  otteaa^  from  mur- 
der to  manslaughter.  Clardy  r.  Sute.  96 
Ark.  56^  181  S.  W.  46 :  Young  t.  State,  99 
Ark.  407,  138  a.  W.  476. 

[S]  There  was  no  prejudicial  error  In  the 
Gourt^  ruling  upon  the  admission  of  the 
testimony  to  wb^ch  appellant  objected.  The 
teBtlmony  tbat  the  witness  found  no  pistol  in 
tbe  pocluBts  of  Priratley  on  a  search  made 
Immediately  after  he  was  assaulted,  under 
drcnmstances  whl<^  showed  that  there  could 
have  been  no  coUusioii,  was  of  tbe  res  ges- 
tae and  competent 

Tbe  Judgment  la  therefore  aflSrmed. 


JOHNSON  T.  JOHNSON. 
(Supreioe  Goort  of  Arkaiuaa.   Ifarch  Z,  1913.) 

1.  DiTOBOS  (I  133*)— DmBTIOK— BvxDuroB— 
SVFFICIKIIOT. 

Evidence  k«M  insniBeient  to  show  that  a 
hosband  had  willfully  deserted  the  wife. 

(Ed.  Note.— For  other  cases,  see  Dirofce, 
CenL  Die  H  440-448;  Dw!.  Dig.  I  133.*] 

2.  DiVOBCS  (H  109*)— DBSEBTIOIT— BUBDEN  0* 

Pboof. 

Tlie  burden  of  proof  was  on  a  wife  aeelc- 
in«  divorce  for  alleged  desntlon,  aad  conflicts 
between  her  testimony  and  tbe  husband's  must 
be  resolved  in  bis  favor. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  H  354-364;  Dec.  Dig.  }  109.*] 

3.  DiVOBCB  (J  37*)— Dksbbtiok. 

There  can  be  no  willful  desertion  where 
there  is  consent  or  acquiescence. 

[Ed.  Note.— For  other  eases,  see  Divorce, 
Cent  Dig.  H  107-182 ;  Dec.  Dig.  §  87.*] 

Appeal  from  Sebastian  Chancery  Court ;  J. 
V.  Bourland,  Chancellor. 

Action  for  divorce  by  Bird  Smith  Johnson 
against  Jllson  Stuart  Johnson.  From  a  Judg- 
ment dismissing  the  complaint,  complainant 
appeals.  AfQrmed. 

The  appellant,  Mrs.  Johnson.-  brought  this 
suit  against  her  hosband  for  divorce,  ailing 
willful  desertion  for  more  than  one  year  and 
such  indlgnitlea  as  to  render  ber  life  intoler- 
able. She  alleged  tbat  there  were  two  chll- 
drai  of  the  marriage,  Ann  T.,  two  years  of 
age^  and  Augusta,  six  years  of  age;  and  tbat 
appellee  bad  wholly  failed  to  provide  for 
tbem.  She  prayed  for  absolute  divorce  ali- 
mony, and  suit  money.  Tbe  complaint  was 
filed  on  tbe  4th  day  of  May,  1912. 

Tbe  appellee  denied  tbe  material  all^- 
tS<H)fl  of  tbe  complaint,  and  alleged  that  be 
bad  beoi  a  loving  and  devoted  husband,  bad 
kei>t  his  marriage  vows,  and  had  endeavored 
in  every  way  possible  to  add  to  the  haiq^- 
nesB  (tf  tbe  appellant;  tbat  for  some  reason 
unkdown  to  him  the  appellant,  prior  to  Jan- 
nary  18k  1911.  abandoned  his  bed,  and  has 
ever  since  tefufled  to  coliabit  with  blm  as  bis 
wife,  and  ever  since  pr^erved  this  attitude. 


He  averred  his  wlllingDess  to  liave  resumed 
the  marriage  relations  with  plaintlfl  if  she 
had  shown  a  disposition  to  treat  him  as  a 
husband,  and  was  still  willing,  on  tbat  con- 
dition, to  resome  tlie  marriage  rations  with 
her. 

Appellee  admitted  tbat  he  had  not  contrib- 
uted to  the  support  of  the  children  since  the 
separation,  but  alleged  that  be  and  his  motfa- 
er  had  given  them  clothing,  and  bad  endeav- 
ored to  look  after  them ;  that  the  reason  he 
had  not  contributed  to.  the  support  of  tbe 
children  was  that  they  were  given  to  the 
appellant  upon  representations  to  the  court 
tliat  appellant's  father  was  amply  able  and 
wlllli^  to  provide  for  tbem,  and  alleged  that 
he  had  only  been  allowed  to  see  his  children 
at  stated  Intervals  since  appellant  was  in- 
trusted with  their  custody ;  and  that  he  had 
not  had  an  opportunity  to  enjoy  their  society 
as  a  father  should.  He  alleged  that  he  would 
be  glad  to  support,  care  for,  and  educate 
them  If  the  children  were  given  to  him. 

The  appellant  was  the  daughter  of  Mr. 
Smith,  a  gentleman  of  considerable  means, 
who  lived  in  the  city  of  Ft  Smith.  Appel- 
lant was  traveling  in  California  for  the  bene- 
fit of  her  health.  Appellee  was  a  traveling 
salesman  In  California,  He  met  tbe  appel- 
lant there  and  became  Infatuated  wltb  her, 
and  she  received  his  attentions  favorably, 
and  they  were  engaged  to  marry.  Appellee 
at  the  time  was  living  with  his  oiother.  He 
was  receiving  about  $125  per  month  as  com- 
pensation for  his  services  as  traveling  salea- 
man.  The  appellee  owed  $800  for  money  bor- 
rowed to  purchase  stock  in  the  wholesale 
drug  house  for  which  he  was  working.  Ap- 
I)ellee  stated  his  financial  condition  to  his 
fiancee,  and  he  desired  to  postpone  their  mar- 
riage imtlhhe  could  get  out  of  debt  Appel- 
lant was  unwilling  to  this,  and  she  wrote  ap- 
pellee the  following  letter:  "Sweetheart: 
Two  letters  frwn  you  to-day  crashing  our 
vacation  scheme.  Hy  mind  has  been  work- 
ing at  a  furious  rate  ever  since  tbe  receipt  of 
tbe  first  one.  November  means  no  visit  for 
I  am  sure  he  cannot  spare  yon  when  the  hol- 
llday  trade  Is  at  its  heaviest  I  have  tho't  of 
everything,  devised  all  sorte  of  schemes  and 
this  one  seems  to  cling  to  me.  Think  It  over. 
Get  off  for  a  few  days  while  the  rates  are  on 
and  come  to  me  and  let  us  t>e  Immediately 
married  and  take  me  back  with  yon.  You 
say  you  can  give  me  no  comforts.  I  am  sure 
I  would  not  have  to  rough  any  more  than 
the  winter  I  spent  In  Calif.,  besides  I  care 
nothing  for  that—absolutely  nothing.  My 
inner  life  Is  tbe  active  on&  Life  isn't  l<mg 
enough  to  dally  tbla  way.  I  think  if  we 
make  an  effort  to  be  agreeable  to  eadh  otber 
tbat  we  can  live  comfortably  t<^lber.  In 
this  way  your  trip  will  not  be  any  more  ex- 
pensive than  as  yon  had  pbumed  it  If  you 
haven't  the  money  borrow  it,  there  are  worse 
things  than  debt  In  the  world,  my  father  was 


•VttroOMrsaawBsssamsbvta  and  ssottoa  NUIIBIE  la  Dm.  Dig.  *  Am.  Dig.  Ksr-Ne.  8«lw  *  Bsp'r  InOsnt 


Digitized  by 


Google 


504 


154  SOUTHWESTBBN  BBPOBTBB 


(Ark. 


In  debt  when  he  married  and  no  prospects. 
We  can  borrow  money  from  him  to  pay  out 
tiiat  Brann  stock,  yon  can  stay  on  the  road 
nntil  a  good  opening  offers  Itself.  We  can 
manage  some  way.  The  main  thing  will  be 
aecompliahed.  We  will  be  together  and  to- 
gether I  believe  we  can  accomplish  more 
than  apart  I  am  dreadfully  afraid  we  will 
postpone  this  until  it  Is  too  lflt&  Besides 
two  years  from  now  yon  will  find  yourself 
as  little  ready  as  at  present  i  am  not  much 
on  living  In  the  to-morrow.  I  believe  .this 
coming  winter  would  be  more  pleasant  were 
we  together,  even  under  unpleasant  circum- 
stances. Perhaps  there  is  some  objection  to 
this  which  I  know  nothing  of  at  any  rate  I 
ask  yon  to  think  seriously  of  It" 

Appellee  Immediately  responded  to  this 
letter,  asking  appellant  If  she  would  marry 
him  If  he  would  come  to  Ft  Smith,  and  she 
replied  that  she  would.  He  went  to  Vt 
Smith,  and  they  were  married.  After  a  visit 
to  the  East  they  went  back  to  California 
and  lived  at  first  with  appellee's  mother. 
After  a  time  the  relations  between  the  moth- 
er of  appellee  and  his  wife  became  strained, 
and  as  a  result  appellant  left  Mrs.  Johnson's 
home,  and  appellee  assented  to  this  arrange- 
ment Appellant's  father  and  mother  visited 
her  In  California.  At  that  time  appellant 
w«8  nearing  confinement,  and  she  became 
anxious  to  more  ba<^k  to  ber  home  In  At^- 
ancaa.  Her  father  and  mother  were  also 
anxious  fi>r  this,  and  appellant's  father  of- 
fered appellee  employment  at  a  salary  be- 
glnnlng  with  $15  per  month,  which  was  to 
be  Increased  to  91S0  per  month.  The  re- 
sult was  that  appellant  and  appellee  moved 
to  Ft  Smith  and  Uved  with  appellant's 
parents  for  nearly  a  year.  Appellee  entered 
upon  bla  work  in  the  bank  and  Insurance 
company  at  a  salary  of  $70  per  month,  which 
was  afterwards  increased  to  $150  per  montti. 

Without  going  Into  debais,  appellant 
claims  that  her  father  made  cOnMbntlons 
to  appellee  amounting  In  the  aggregate  to 
19,700,  and  that  upon  tSie  whole  he  was  "an 
expensive  son-in-law";  that  after  the  Idrth 
of  the  second  child  th^  were  In  "quite  Im- 
poverished circumstances" ;  that  oa  account 
thereof  It  became  necessary  for  appellant 
"to  go  to  work  to  help  to  make  a  living  for 
the  family  and  to  pay  the  household  ex- 
penses, which  appellee  at  that  time  was  un- 
able to  do" ;  that  on  account  of  these  things 
she  resolved  that  "she  would  have  no  fur- 
ther sexual  relations  with  him,"  as  she  did 
not  think  It  right  to  herself  to  bring  other 
children  Into  the  world,  when  she  was  un- 
able to  support  those  they  had.  Having  lost 
confidence  In  ^tm  as  a  man  and  whatever 
affection,  If  any,  she  had  for  him,  she  deter- 
mined to  alter  the  relations  that  she  had 
theretofore  sustained  to  him,  as  evidenced  by 
the  following  letter,  written  by  her  to  appel- 
lee on  August .3...1910:  -"Dear  JJUon:,.Tour 
requeat  lor  ui  Mqdafaattea.  Is  only  Jtist.  I 


fluppbse — only  there  la  little  to  explain. 
When  I  married  yon  I  knew  I  did  not  love 
you  hut  there  was  very  small  chance  of  my 
ever  loving  any  man  and  I  believed  I  would 
come  nearer  realizing  my  Ideal  husband  and 
father  In  yon  than  any  man  T  had  ever 
known  and  believed  of  course  love  would  fol- 
low. I  have  no  criticism  to  offer  of  you  as 
a  huMiand  and  tether  unless  It  Is  that  yon 
are  too  self-sacrlflclng  but  I  have  learned 
this  thing  that  love  cannot  be  coaxed,  wheed- 
led or  forced.  For  six  years  I  have  sincerely 
tried  to  care  for  you ;  the  nine  months  previ- 
ous to  the  birth  of  the  babe  was  a  time  of 
awakening.  I  realized  the  futility  of  my  ef- 
forts and  our  relations  have  all  tlie  time  be- 
come more  and  more  distasteful  until  they 
border  on  torture,  I  am  sorry  for  yon  but 
I  absolutely  cannot  help  It  It  seems  to  me 
the  only  kind  thing  you  can  do  Is  to  alter 
our  relations — a  tew  words  cannot  make  a 
woman  a  slave  of  a  man  when  a  woman  glreA 
her  body  to  a  man  she  feels  towards  as  1  do 
towards  you  It  la  nothing  short  of  adultery. 
t  ask  yon  to  desist  from  caressing  me.  OC 
course  yon  can  do  as  yon  choose  with  your 
life — give  you  every '  liberty  and  ask  the 
same  In  return  but  please  do  not  force  your- 
self on  me— I  would  suggest  tbat  we  continue 
as  we  are  now  living  droivlng  the  relation 
of  husband  and  wife  unless  you  have  some 
more  pleasant  course  In  view  for  yonrseU. 
Now  please  ezc^  tbls  as  a  man— do  not 
come  to  me  crying  and  scolding.  It  can  avail 
nothing  and  It  Is  quite  as  bard  on  me  as  it  is 
on  yon.  I  ask  you  to  boa  it  as  I  do— try 
to  be  happy— I  would  wlU  things  vXberwlae 
were  it  possible.   [Signed]  Bird." 

In  explanatioD  of  this  lettCT  appeUant 
testified  that  the  occasion  of  It  was  ber  re- 
fusing to  let  appellee  kiss  her.  He  had  be- 
come distasteful  to  her.  She  did  not  lore 
him  when  she  married  Urn.  In  r^ud  to  ttie 
statement  about  hie  betngtoo  self^acrifidnft 
she  says  she  must  Iiave  refftrred  to  tbB  (3dl- 
dren  In  that,  as  she  had  nearly  all  of  the  cor- 
recting to  do ;  that  he  did  not  take  the  stand 
as  a  father  should  to  command  their  respect. 
In  regard  to  the  statement  that  she  would 
give  him  every  liberty  and  ask  the  same  in 
return,  she  says  she  meant  the  liberty  of  liv- 
ing In  all  the  little  things  of  life — her  going 
and  coming  and  his  going  and  coming.  This 
letter  was  Intended  to  cut  off  all  sexual  re- 
lations of  husband  and  wife  between  her  and 
Mr.  Johnson;  that  was  its  object  Her  prop- 
osition was  that  they  should  occupy  the  same 
house,  but  separate  rooms  or  beds,  and  live 
In  that  way  and  raise  the  children  and  make 
as  pleasaut  a  home  as  tta^  could  Ifor  the 
children. 

In  explaining  why  she  said  she  lost*con- 
fidence  In  his  ability  and  respect  for  his  char- 
acter, she  gives  the  following  reasons:  He 
had  not  made  a  success.  She  was  fprced  to  go 
out  and  work.  They  were  owing  money  all 
over  town,  and  this,  was  the  only  way  ahe  had 
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to  Judge  of  his  ability.  So  ftr  as  bis  cbar- 
•cter  was  concerned,  she  ceased  to  consider 
bin)  an  honest  man.  -  This  opinion  was  caus- 
ed by  many  small  things.  One  was  her  fa- 
th^  had  offered  him  (5  to  stop  smoking  cig- 
arettes, and  he  took  the  money  and  continued 
to  smoke  them.  Another  was  that  he  had 
failed  to  turn  over  mining  stock  that  her  fa- 
ther had  giren  him  for  her.  These  were  the 
two  principal  things;  but  a  thousand  little 
things  in  everyday  life  caused  her  to  size 
him  up  In  this  way.  She  did  not  give  these 
reasons  in  her  letter  to  him,  because  she  In- 
tended to  give  the  one  most  forceful  with 
bbn.  In  the  letter  she  tried,  to  shield  him. 
"In  fact,"  she  says,  "I  think  I  laid  It  on 
pretty  thick  in  trying  to  shield  the  blow." 
Notwithstanding  she  thought  him  InefBcIent 
and  dishonest,  she  was  willing  to  live  with 
him  In  the  same  bouse  and  to  all  appearances 
as  husband  and  wife,  notwithstanding  hia 
ftinlts  of  character,  in  order  to  raise  the 
children  and  av(4d  the  disgrace  of  their  sep- 
aration ;  but  she  was  nnwUllng  to  assume 
tbe  sexual  relation  of  husband  and  wife. 
The  appellant  was  asked  whether  or  not  she 
dUlUied  her  husband  very  much,  and  an- 
swered. "My  feeling  Is  pretty  largely  one  of 
Indifference."  If  he  should  make  advances, 
"my  feelings  would  be  de<ddedly  dislike." 

Tbe  appellee  claims,  and  bis  testimony 
tended  to  show,  that  out  of  the  glfta  he  had 
received  from  BIr.  Smith,  the  ftither  of  ap- 
pellant, and  out  of  his  salary,  he  bad  expend- 
ed orer  taOOO  on  tbe  lota  whldi  Smith  bad 
given  appellee's  wife  for  a  home;  that  all 
that  be  had  earned  aside  from  the  necessary 
support  of  bis  temlly  bad  gone  into  Improve* 
mentB  on  this  proporty;  and  that  the  aame 
was  tboi  worth  the  sum  of  $12,&4B,  and  was 
In  tbe  name  of  aroellant  He  borrowed  92,* 
fiOO  on  bis  wife's  property,  with  which  he 
purchased  an  Interest  In  a  furniture  business. 
The  net  worth  at  the  boalneBs  ia  fnnn  92,500 
to  $3,000:  He  has  a  half  Interest  in  it 

He  explained  tbe  mining  transaction  by 
laying  that  *Vlieu  the  mining  company  was 
organised  Smith  was  given  9^,000  stoCk," 
and  fare  him  (appellee)  f 12,500.  Tbe  stock 
bad  not  cost  Smith  anything.  He  (appellee) 
tnnaferred  66  shares  to  hla  wife,  10  shares 
to  his  partner,  and  sold  2  shares.  His  wife 
wanted  him  to  transfer  all  of  the  stock  to 
her,  and  beicanse  he  would  not  da  so  she 
serioasly  objected.  Mr.  Smith  did  not  seem 
to  object  mndh.  Appellee  did  not  r^ard  the 
mining  stotik  as  of  any  Taln& 

In  regard  to  tbe  dgaratte  tiansacttmi,  be 
teatlfled  that  Smith  gave  bim  95  to  throw 
away  a  cigarette  which  be  was  then  smoking, 
and  he  did  so  and  called  on  him  for  the  96 
and  sot  it,  and  it  passed  off  as  a  Joke.  He 
told  his  wife  about  It  and  they  thought  it 
was  a  good  Joke.  Another  witness,  who  saw 
tbe  dgaretCe  Incident,  testlfled  tbat  be  con- 
sldered  it  a  Joke. 
TUe  tesUmony  of  appellee  tmded  to  show 


that  he  had  never  mistreated  his  wife,  and 

witneases  testlfled  to  bis  good  habits  and  to 
the  cordial  relations  Uiat  se«aed  to  have 
existed  betwem  appellee  and  Smith,  appel- 
lant's father,  and  also  to  tbe  apparoitly 
pleasant  rdatlons  that  existed  be&weoi  ap- 
pellee  and  bla  wifb 

It  Is  nnnecessary  to  set  out  this  testimony 
In  d^alL  His  Tordon  of  Us  doueanor  to- 
wards his  wife  and  bis  affection  for  ba 
before  and  after  he  received  the  letter  of 
August  8.  1010,  is  shown  by  tbe  following 
excerpt  from  bis  teatlmony:  **I  tried  to  talk 
to  her  time  and  time  again  and  to  reason 
with  ber,  and  tried  to  find  out  wby  she 
treated  me  as  she  did,  and  the  always  said, 
'I  don't  care  to  dlacDss  it;*  and  got  np  and 
left  the  ronn,  and  I  tried  several  times; 
and  In  August— It  was  In  tbe  afternoon^— I 
was  going  by  there,  and  I  saw  hec  in  tbe 
sitting  room  with  tbe  baby;  and  thought  1 
would  go  In  and  reason  with  ber  and  try  to 
find  ont  tbe  trouble,  and  she  said  she  didn't 
care  to  discuss  It;  and  Ilnslsted  a  Uttle.'  Itold 
her  that  I  t3iougbt  it  was  Just  to  me  that  she 
should  exidaln  t»  me;  if  I  bad  done  any- 
thing, to  glTB  me  a  cbance  to  exi^ln;  and 
she  said:  'Go  down  town  this  minute;  obe^ 
me  and  go  down  town  this  mlnut&'  Thai 
it  went  on  until  tbe  Ist  of  January,  1911.  and 
I  was  holding  the  baby,  our  youngest  baby, 
while  she  (ai^tellant)  was  bathing  and  getting 
reedy  for  bed.  When  she  came  in  for  the 
baby,  why  I  said,  'Precious,  this  Is  tbe  first 
of  the  year,  and  we  can't  go  on  living  like 
this;  let  OS-  talk  this  thing  over  and  get  It 
straightened  ont  and  live  right'  She  grftbbed 
the  baby  and  said,  'I  don't  care  to  discuss  it;' 
and  ran  into  ber  own  room.  I  hoped  and 
hoped  until  January  18th,  when  I  left  there." 

When  asked  what  be  did  after  receiving 
tbe  letter,  and  wbeUier  be  attempted  to 
"make  vp  with  bar"  after  that,  be  replied: 
"It  went  on  Just  the  sam^  and  I  nerer  spoke 
to  ha  about  It  until  a  day  or  two  after  tbat, 
when  I  referred  to  It  and  told  her  that  we 
were  man  and  wlfes  both  in  tbe  eyes  of  God 
and  tbe  laws  of  tbe  land,  and  nothing  could 
ever  make  me  believe  that  our  dilldren  were 
bom  in  adultery.  'Well,*  she  said,  'I  am  not 
so  snre  of  that'  It  ^eat  on  until  the  IStb 
of  January.  I  Just  pot  it  off,  hoping  and  hop- 
ing, and  finally  I  left  I  tried  to  talk  with 
her ;  that  last  time  was  on  January  Ist  I 
tried  ev^  now  and  then.  I  tried  to  go  to 
ber  and  talk  to  her  and  reason  with  ber, 
and  see  If  we  couldn't  get  together,  and  it 
was  absolutely  impossU»Ie;  she  wouldn't 
Usten  to  me." 

Appellee  was  asked,  **Wbat  were  your  fil- 
ings towards  your  wife  np  to  the  time  of 
your  separation?"  and  answered:  "I  don't 
see  how  a  man  could  think  more  of  bis  wifS 
than  I  did,  because  my  whole  Ilffe  was  for 
the  benefit  of  my  wife  and  diildren;  and 
my  wife  I  held  paramount  even  to  my  chil- 
dren. I  thought  It  was  strange  when  the 
(lueetlon  came  up,  something  about  whether 
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we  bad  rather  give  up  first  our  husband  or 

our  children,  and  I  says:  "Why,  If  there  was 
any  deciding  to  be  done,  and  I  bad  to  give 
either  my  wife  or  my  children  by  death,  and 
couldn't  keep  both  of  them,  I  would  prefer 
to  keep  my  wife  more  than  anything.  X 
would  give  up  the  children,  and  1  believe 
everybody  else  would  feel  the  same  way.' 
4nd  she  said:  'I  don't  know;  I  think  I 
would  give  up  my  husband.' " 

The  court  dismissed  appellant's  complaint 
for  want  ot  equity,  and  she  duly  prosecutes 
this  appeal. 

Hill,  Brlzzolara  &  Fltzhugh,  of  Ft  Smith, 
for  appellant.  Read  &  McDonongb,  of  Ft 
Smith,  for  appellee. 

WOOD,  J.  (after  stating  the  fticts  as  above). 
II.  1]  After  the  statement  of  fScts,  but  Uttle 
more  need  be  said.  It  may  be  conceded 
that,  according  to  the  decided  weight  of 
antfaority,  a  r^usal  by  one  spouse  to  have 
sexual '  intercourse  with  the  othor  is  not 
willfol  desertton,  and  does  not  generally, 
nnder  statutes  lUce  ours,  constitute  grounds 
of  divorce.  But  tiiat  Is  not  the  question  for 
our  consideration.  Appdlee  is  not  seeking 
a  divorce  from  appellant  upon  such  grounds. 
Tbe  question  presented  by  this  record  is 
whether  or  not  appelant  has  established  a 
right  to  divorce  upon  the  grounds  tibat  ap< 
pellee  has  willfully  deswted  hw,  or  offered 
her  sudi  Indignities  as  to  render  her  con- 
dition in  lite  Intolerable.  The  chancellor 
found  that  "neither  tbe  leaving,  nor  abs^ce 
was  willful  upon  the  part  of  the  defendant"; 
that  "it  was  not  only  provoked  by  plalntlfl^ 
but  consented  to  by  her."  The  chancellor 
was  correct  in  these  findings.  The  burden 
ot  proof  was  upon  appellant  and  any  conflicts 
between  her  testimony  and  appellee's  must 
be  resolved  In  favor  of  the  latter.  Rie  v. 
Bie,  84  Ark.  37. 

[1]  ^nie  principles  annonnced  by  this  court  in 
Blgsby  V.  Rigsby,  82  Ark.  278, 101  &  W.  727, 
when  applied  to  the  facta  of  this  record,  show 
that  thw  was  no  willful  dea^tlon  of  appellant 
by  app^lee.  See  9  Am.  &  Eng.  Enc.  of  Law, 
22S.  Where  tbe  separation  Is  ti^  ocmsent, 
there  cannot  be  willful  desertion.  Beed  v. 
Beed.  02  Ark.  611,  87  S.  W.  2aa  It  is  held 
In  Hanklnson  v.  Hankinson,  88  K.  J.  Eq.  66, 
that  "the  separation  ot  a  husband  and  wife, 
acquiesced  in  by  the  wif^  and  which  she  HiA 
much  to  bilog  about,  however  long  continued, 
does  not  constitute  desertion  to  authorize  a 
divorce*'  <hi  the  wife's  petition.  "Desertion 
must  be  without  the  consent  and  against  the 
will  of  complainant"  Bergent  v.  Sergent 
S3  N.  J.  Eq.  204.  The  s^iaration  here  was 
plainly  not  against  the  will  of  appellant,  as 
shown  by  her  letter  of  August  8,  1910. 

The  opinion  might  be  ezt^ded  at  length 
Arguendo)  in  discus^ng  the  facts.  But  in- 
asmuch as  the  divorce  cannot  -  be  granted, 
and  as  nothing  could  be  said  in  commenda- 


tion*  justiflcatiim,  or  even  extenuation  of 
the  conduct  of  appellant  towards  app^le^ 
the  least  said  tbe  better. 
Affirmed. 


STATE  «z  rcL  ORAT  v.  HODGES,  Secretary 
of  State. 

(Sapreme  Oonrt  of  Arkansas.   March  8.  lOlS.) 

1.  MaNDAHTTS  a  77*)  —  MXRISTEBIAI.  AOTft— 
SacaSTABT  OF  Statc 

The  iBsuaoce  of  a  commiuion  to  a  notary 

SQbUc  is  a  mere  ministerial  act.  and  mandamus 
I  tbe  proper  remedy  to  compel  Its  performance. 
[Ed.  Note.— For  other  cases,  see  Mandamus^ 
Cent  Dig.  H  161-169;  Dea  Dig.  |  77.*1 

2.  NOTABDCS  a  1*)— "FUBUO  OmCEB." 

A  notary  public  Is  a  public  officer. 

[Ed.  Kote.— For  other  cases,  see  Notaries, 
Cent  Dig.  1 1;  Dec  Dig.  II.* 

For  other  definitions,  see  Words  and  Phrases, 
7773^  PP.  4938-49S1;  voL  8,  pp.  7787.  7772. 

8.  Constitutional  Law  Q  16*)— Constbuc- 

TIOM. 

Tbe  Constitution  most  be  construed  as  a 
whole,  and,  to  determine  the  meaning  of  aoy 
part  of  it  it  must  be  read  In  the  li^t  ot  other 
provisions  relating  to  the  same  subjiBet  as  well 
as  of  the  whole  f^ame  and  purport  of  the  Gob- 

BtitUtiOD. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent  Dig.  |  9;  Dec.  Dig.  1 15.*] 

4.  NOTABIES  (I  2*)— QUAUnOATIOirS— WOHEN. 

Since  a  notary  public  la  a  pnbllc  officer  and 
entitled  to  bold  certain  public  offices,  and  for- 
bidden to  hold  certaia  other  offices  by  Gooat 
art  5,  §  6,  and  article  19,  1  26.  and  article  IV. 
8  3,  provides  tliat  no  person  shall  be  appointed 
to  a  public  office  who  has  not  tbe  qoalificatioos 
of  an  elector,  a  woman  cannot  be  appointed  as 
a  notary  public  under  Eirby's  Dig.  I  6743. 

[Ed.  Note.— For  other  cases,  see  Notaries, 
Cent  Dig.  II  lH-6,  8-10;  Dec.  Dig.  |  2.*] 

Appeal  from  Circuit  Court.  Pulaski  Coun- 
ty ;  Guy  Fulk,  Judge. 

Petition  for  mandamus  by  tbe  State,  on 
the  relation  of  Mary  B.  Gray,  against  Earle 
W.  Hodges,  Secretary  of  Statfc  From  a 
Judgment  denying  the  petition,  petitioner  ap- 
peals. AiBrmed. 

Eose,  Hemingway,  Cantrell  ft  Lou^bor- 
ough,  of  Llttie  Ro<^  for  appellant  Wm.  L. 
Moose,  Atty.  Gol,  and  Jna  P.  Streep^, 
Asst  Atty.  Ooiu  for  aweUea 

HABT,  J.  A  petition  for  a  writ  of  man- 
damus to  compel  the  Secretary  ot  Stete  to 
issue  a  oommlaiidoa  as  notfkry  public  to  Mary 
B.  Gray  was  filed  in  the  Pulaski  drcuit 
court  The  petition  states  that  Mary  B. 
Gray  is  a  dtlxen  of  Pulaski  county,  and  was 
appointed  a  notary  public  by  the  Goremor 
of  the  stete^  that  she  allied  to  the  Secre- 
tary of  State  to  issue  her  a  coounisdm,  and 
that  he  refused  to  do  so  on  the  ground  that 
she  was  a  woman.  Tbe  circuit  court  doiied 
tbe  petition  for  the  writ  at  mandamus^  and 
the  case  is  here  on  appeaL 

[1,2]  Section  6748.  Klrby's  Digest,  pro- 
vides that  the  Governor  may  appoint  notaries 
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pobllc  Tbe  Issuance  of  tbe  commission  by 
the  Secretary  of  State  Is  a  mere  ministerial 
act,  and  mandamas  la  the  proper  remedy  to 
compel  ita  performance,  proTlded  the  pett* 
tloner  possesses  the  qnaliflcations  to  serve 
as  a  notary.  29  Gyc.  1372  ;  26  Gyc.  252.  A 
notary  public  Is  a  public  officer.  Stmfleld  v. 
rniompson,  42  Ark.  46,  48  Am.  Rep.  48;  29 
Cyc.  106S;  Opinion  of  Justices,  73  N.  H.  621, 
62  Aa  068,  fi  L.  R.  A.  (N.  S.)  4Ui,  6  Ann.  Gas. 
283.  This  is  conceded  by  comisel  for  ap- 
pellant, bnt  they  contend  that  a  woman  is 
not  prohibited  by  onr  Constitatlon  from  fill- 
ing the  office  of  notary  public,  and  that  she 
is  a  citizen  within  the  meaning  of  section 
{>743,  Kirby's  Digest.  Section  8,  art  18,  of 
the  Constitution,  provides  that  no  person 
shall  be  elected  to  or  appointed  to  fill  a  va- 
cancy in  any  office  who  does  not  possess  the 
qnaliflcatloQs  of  an  elector.  Counsel  for  ap- 
pellant contend  that  this  section  of  the  Con- 
stitution has  reference  solely  to  elective  of- 
ficers, and  has  no  application  to  the  office 
of  notary  public  In  making  this  contention 
we  do  not  think  that  they  have  tak^  Into 
consideration  the  other  sections  of  the  Con- 
stitution bearing  on  the  question. 

[3]  It  is  B  cardinal  rule  of  construction 
that  the  Constitution  must  be  considered  as 
a  whole,  and,  to  get  at  the  meaning  of  any 
part  of  It,  we  must  read  It  In  the  light  of 
other  provisions  relating  to  the  same  sub- 
ject, as  well  as  of  tbe  whole  frame  and  pur- 
port of  the  Constitution.  Little  Bock  v. 
Xorth  Uttle  Bock,  72  Ark.  185.  79  S.  W. 
786. 

[4]  Section  6,  art  5,  of  the  Constitatlon, 
provides  that  certain  named  officers  shall 
not  be  eligible  to  a  seat  In  either  house  of 
the  General  Assembly.  Notaries  public  are 
expressly  excepted  from  the  officers  thus  pro* 
hibited.  Section  26,  art  18.  of  the  Constltn- 
titxi.  provides  that  militia  officers,  officers  of 
public  siAools,  and  notaries  may  be  elected 
to  fill  any  executive  or  Judicial  ofl9ce.  In 
tbe  case  of  the  State  t.  Ashl^,  1  Ark.  513, 
the  court  said:  "There  are  two  waya  ot  Im- 
posing a  constitutional  restriction  or-  limita- 
tion. The  grant  luay  contain  negatlTe  words, 
denying  in  express  terms  the  exercise  of  the 
pover  claimed  or  attempted  to  be  usurped, 
or  it  may  simply  contain  an  affirmation, 
■which  amounts  to  as  positive  a  negation  of 
any  other  power  upon  the  same  subject  as 
U  the  grant  itself  had  employed  native, 
and  not  afflrmatlTe  words,  lo  the  dedara* 
tton.  The  Constitutions  of  the  United  States 
and  of  the  states  famish  satisfactory  and 
conclnsiTe  prottf  of  the  tmth  and  Importance 
of  the  principle  here  stated.  Indeed,  It  will 
be  fonud  from  an  examination  of  those  In* 
stninwits  that  the  usual  and  more  gmra^l 
mode  of  Imposing  restrictions  Is  by  affirma- 
Of  word%  'which  In  tbelr  <ventton  imply 


a  negative  of  other  objects  than  those  af- 
firmed,' and  in  such  cases  a  negative  or  ex 
elusive  sense  mui^t  be  given  to  the  words,  or 
they  will  have  no  operation  at  all."  Se^ 
also,  Colby  v.  Laws<m,  fi  Ark.  303.  It  may 
be  said  that  the  piirpose  of  section  26,  art 
18,  was  a  declaration  on  the  part  of  the 
framers  of  the  Coustltntion  that  there  was 
no  Incompatibility  between  the  office  of  a 
notary  public  and  the  other  offices  named  in 
the  section  and  executive  and  judicial  of- 
fices. It  must  also  be  said,  however,  that 
to  give  this  affirmation  of  the  right  of  no- 
taries to  flu  executive  and  judicial  offices 
any  operation  It  must  be  by  way  of  excluding 
and  denying  all  persons  who  are  not  quail- 
fled  electors  the  right  to  hold  the  office  of 
notary  public;  for  none  but  qualified  Sec- 
tors can  fill  executive  and  judicial  offices. 
Our  Constitution  lays  down  that  rule,  and 
in  the  case  of  some  officers  adds  further  re- 
qulremeuta.  This  view  is  greatly  strMigth- 
ened  when  we  consider  that  under  the  com- 
mon law  which  was  in  force  in  this  state  at 
the  time  of  the  adoption  of  our  Constitu- 
tion a  woman  could  not  hold  a  public  oSyce. 
Opinion  of  the  Justices,  73  N.  H.  621,  62  Atl. 
068,  5  L.  R.  A.  (N.  S.)  416,  6  Ann.  Cas.  283. 
and  case  note;  Atty.  General  v.  Abbott  121 
Mich.  540,  80  N.  W.  372.  47  L.  R.  A.  92 ;  Rob- 
inson's Case.  131  Mass.  376,  41  Am.  H^. 
239.  In  the  latter  case  the  right  of  a  woman 
to  hold  office  was  fully  discussed,  and  the 
court  after  dtlng  and  reviewing  at  great 
length  the  authorities  bearing  on  the  ques- 
tion, held  that  the  political  privilege  of  vot- 
ing and  holding  public  office  was  denied  to 
women  under  the  common  law.  Whenever 
our  Legislature  has  Intended  to  make  a 
change  in  the  1^1  rights  or  capacities  of 
women  it  has  used  words  clearly  manifest- 
ing its  Intent  and  tbe  extent  of  the  change 
intended.  Thus  it  will  be  seen  the  law  of 
the  state  at  the  time  of  the  adoption  of  the 
Constitution,  the  whole  tr&me  and  purport 
of  the  Constitution  itself,  and  the  general 
understanding  and  the  practical  construction 
given  to  tbe  Constitution  by  the  lawmakers 
all  support  the  conclusion  that  women  are 
not  eligible  to  hold  public  office,  and  are 
inconsistent  with  any  other  conclusion.  See 
Opinion  of  the  Justices.  IW  Mass.  689,  43 
N.  B.  827,  32  L.  B.  A.  360,  and  Opinion  of 
the  Justices.  73  N.  H.  621.  62  Aa  969,  6  L. 
B.  A.  (N.  8.)  415*  6  Ann.  Cas.  283. 

It  fk>llowB  that.  If  ttie  petitioner  bad  betft 
Issued  a  commission  by  the  Secretary  of 
State  after  her  aKwlntment  by  the  Gorernor, 
she  would  have  no  constitutional  or  I^ial 
authority  to  exercise  any  of  the  tvaetLcaB  of 
the  office  of  notary  public: 

Onierefore  the  writ  of  mandamus-  was 
properly  daded,  and  ttie  judgmmt  will  be 
affirmed. 
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8TTLLIVAN  vt  aL  T.  WOOLDBIDGB. 
(Supreme  Court  of  Arkuuaa^  March  8.  1918.) 

1.  Logs  and  Loqqino  (S  18*)  —  Futdino 
Loos— Salvaqe. 

'Where  a  person  findins  lost  logs  does  not 
CMnplf  with  Kirby's  Dig.  {  7476,  as  to  notice, 
etc.,  he  forfeits  aU  right  to  salvage. 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Logging,  Cent  Dig.  M  47-19;  Dec  Dig.  |  18.*] 

2.  Sales  (|  428*)— Wabbantt— Eviotioh. 

Where  a  vendee  of  personalty  protect!  him- 
self  by  covenant  of  warranty  ana  is  let  into 
possession,  he  cannot  defend  against  the  pay- 
ment of  tM  purchase  money  wiwoat  a  prwrioua 
eviction. 

iEd.  Note.— For  other  cases,  see  Sales,  Gent 
1  909 :  Dec  Dig.  |  428.*] 

8.  Loaa  ARD  Looouio  (|  8S*)— Sau  or  Low 

— BVIDEMCE. 

When  the  evidence  reasonably  identifies  the 
logs  sold  by  plaintifE  to  defendant  as  being  the 
property  of  an  intervener  in  the  action,  evi- 
dence of  plaiDtifE  that  logs  of  other  pereons 
were  floated  down  the  river  is  entitled  to  no 
weight 

[Ed.  Note.— For  other  cases,  see  Logs  and 
Gent  Die.  li  118-116;  Dec  Dig.  I 

4,  Logs  and  Logoino  CI  S6*)— Tiru  to  Loos 

— ISVIDENCB. 

Evidence  fceld  sufBcient  to  identify  logs  sold 
by  plaintiff  to  defendant  as  being  the  property 
of  one  who  intervened  in  the  action. 

[Ed.  Note.— For  other  cases,  see  Ijobb  and 
liOgging,  Cent  Dig.  SI  11^115;  Dec  Dig.  8 
SB**] 

5.  Loos  AND  LOQOIHO  Q  84*)— SAUfr-WAB' 
BANTT. 

Plaintiif  agreed  to  sell  logs  to  defendant, 
warranting  title  to  the  same,  and,  finding  some 
logs  in  the  river,  delivered  tfaem  to  defendant, 
who  gave  a  dneblll  therefor.  In  a  aait  on  the 
duebin  in  justice  court,  a  person  claiming  own- 
ei^p  of  the  logs  intervened  with  consent  of 
parties,  held,  where  the  evidence  showed  that 
the  title  to  the  logs  was  in  the  intervener,  that, 
treating  the  action  as  a  contest  between  plaio- 
tiff  and  intervener  as  the  parties  by  their  con- 
sent did,  an  eviction  occurred,  and  consldera- 
tioQ'for  the  duebill  failed,  and  intervener  was 
entitled  to  recoyer  the  price  of  the  loga 

[Ed.  Note.— For  other  cases,  see  Logs  and 
I^j^.  Gent  DIff.  U  104^111;  Dw:.  Dig.  I 

Appeal  from  drcnit  Coart,  Bradley  Oonn- 
ty ;  Henry  W.  Wells,  Judge. 

Action  by  W.  W.  Wooldridge  against  U  L. 
Bnlliran  in  wlildi  tbe  Bradl^  Lomba  Gom- 
pany  intervened.  From  a  Judgmoit  for 
plaintiff,  defendant  and  interrotOT  appeal. 
Action  of  plaintiff  dismissed,  and  Jndgmoit 
renda%d  for  intwrener. 

Lb  L.  Salllvan  owned  and  operated  a  saw- 
mill on  the  banks  of  tbe  Saline  river  where 
the  railroad  crosses  it  In  Cleveland  county, 
Ark.  He  entered  into  a  written  contract 
with  W.  W.  Wooldridge,  whereby  the  \&tta 
agreed  to  deliver  him  logs  at  his  mill  at  a 
certain  price  and  to  warrant  and  defend  the 
title  to  the  same  against  the  claims  of  all 
persons.  In  May,  1911,  Wooldridge  found 
some  logs  in  a  drawont  or  slongh  leading  in- 
to the  main  diannel  of  die  river,  and  ran  tbem 


down  to  SuUivatfs  milL  Sullivan  scaled  tbe 
lo^  acoqpted  them,  and  gave  WoMUge 
his  doebiU  for  1128.46  for  the  purchase  price- 
Wooldridge  brought  tbis  suit  against  Sulli- 
van before  a  Justice  of  tbe  peace  to  recover 
on  tbe  dueUU.  SnlUvan  filed  an  affidavit 
stating  that  the  Bradley  Lumber  CJompany 
claimed  that  tbe  logs  were  taken  from  its 
laiUl.  and  that  it  was  entitled  to  the  pnrCbase 
price  oC  tbe  same.  He  asked  that  tlie  lomber 
MHupany  be  made  a  party  to  the  suit  The 
Bradley  Lumber  Oompanj  filed  a  petition  In 
«|iich  It  stated  that  the  logs  bad  been  cot  irff 
of  Its  land  In  Cleveland  eonnty.  Ark.,  and  that 
It  was  entitled  to  tbe  porchase  money  claimed 
by  Wooldridge.  It  asked  to  be  allowed  to 
intervene  and  show  Its  claim  to  the  mon^. 
No  objection  was  made  by  any  of  tbe  par> 
ties,  and  the  plaintiff,  Wot^dridge^  recover- 
ed judgment  in  tbe  Justice  court  for  the 
amount  of  his  duebllL  Sullivan  and  tbe 
Bradley  Lumber  Company  aj^ealed  to  tbe 
circuit  court 

Tbe  plaintiff,  Wooldridee>  testified  to  a 
state  of  focts  substantially  as  follows:  He 
admits  that  he  did  not  own  tbe  logs  for  the 
purchase  price  of  which  tbe  duebill  sued  on 
was  given.  He  admits  that  he  did  not  pay 
anything  for  the  logs.  He  says  that  be 
found  tbem  in  a  drawout  or  slougb  leadli^ 
into  tbe  main  channel  of  tbe  Saline  rtrec  at 
a  point  not  far  above  tbe  mill  of  Sullivan. 
The  logs  were  not  marked  or  branded,  and 
Wooldridge,  after  holding  tbem  for  about 
eight  days,  carried  tbem  down  to  Sullivan's 
mill  and  sold  tbem  to  blm,  taking  his  duebill 
for  $123.46  for  tbe  purchase  money.  There 
were  28  pine  and  8  cypress  logs.  Tbe  pine 
logs  were  24  feet  long,  and  tbe  cypress  logs 
varied  from  16  to  32  feet  Sullivan  refused 
to  pay  Wooldridge  because  he  said  the  Brad- 
ley Lumber  Company  claimed  the  logs. 

Tbe  evidence  of  Sullivan  and  tbe  Bradley 
Lumber  Company  Is  substantially  as  follows: 
J.  El  B.  Barber  was  at  the  time  of  the  trial, 
and  for  some  time  prior  thereto,  tbe  r^re- 
sentatlve  of  tbe  Bradley  Lumber  Company. 
The  Bradley  Lumber  Company  owned  some 
timber  lands  In  Cleveland  county.  Ark.,  and 
the  duties  of  Barker  required  blm  to  make 
trips  up  and  down  the  river  to  find  out  if 
any  one  was  trespassing  on  said  lands.  On 
one  of  these  trips  in  May,  1911,  he  ascertain- 
ed that  some  timber  had  been  felled  and  car- 
ried away  from  the  land  of  tbe  lumber  com- 
pany. Tbe  timber  bad  been  cut  while  tbe 
water  was  up  and  over  the  banks  of  the  riv- 
er. It  appears  that  after  the  timber  had 
been  cut  the  logs  bad  been  floated  out  Into 
tbe  main  channel  of  tbe  river  and  carried 
down  It  Barker  examined  tbe  stumps  and 
tops  of  tbe  trees  that  had  been  cut  down.  He 
also  made  measurements  of  the  size  of  the 
stumps  and  of  the  tops  and  estimated  the 
size  of  the  logs  tberefrom.  He  traced  the 
logs  down  the  river  to  a  point  some  distance 
above  Sullivan's  mill  and  tbere  lost  tnck  of 
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tbem.  He  then  went  down  to  SolIlTan's  mill 
and  found  some  logs  wblch  corresponded  ex- 
«ctl7  In  number,  kind,  and  size  to  the  trees 
that  had  been  cat  down.  These  logs  were  the 
ones  that  Wooldrldge  had  sold  to  SulllTan. 
There  was  one  pine  tree  cut  down  that  scaled 
41  Inches  across  the  stump.  There  was  a  dis- 
tinct mark  on  the  stump  that  ttmbermen  call 
a  "cat  fa.ce."  It  came  right  across  the  face  of 
the  stump.  There  was  a  plug  pulled  out, 
and  Barker  scaled  right  by  the  plug.  When 
he  got  down  to  Sullivan's  mill  be  pointed  out 
a  log  wblch  was  stuillarly  marked,  and  said 
if  It  was  the  log  taken  from  this  stnmp  It 
would  scale  41  Inches  across  the  stump.  The 
log  bad  a  "cat  face"  across  it,  and  when  It 
was  measured  It  scaled  41  Inches.  There 
was  another  log  which  had  a  hollow  In  it. 
bat  the  wood  was  perfectly  sound,  and  It 
had  DO  other  defect  This  log  by  compari- 
son with  the  stump  showed  that  it  was  taken 
from  the  Bradley  Lumber  Company's  land. 
The  testimony  showed  that  It  rarely  occurred 
that  a  log  was  found  with  a  hollow  In  It  and 
the  timber  around  the  hollow  perfectly  sound. 
The  1<^  sold  by  Wooldrldge  to  Sullivan  were 
freshly  cut  and  in  measurement,  kind  of 
ttmber,  and  size  corresponded  exactly  with 
the  timber  cut  from  the  land  of  the  Bradley 
lumber  Company.  The  testinumy  shows  that 
no  other  timber  waa  cat  In  that  Tldnity 
about  that  time. 

In  rebuttal,  Wooldrldge  introduced  testl- 
mony  tending  to  show  that  other  timber  had 
been  floated  down  the  rlrer  before  and  after 
the  time  the  logs  in  question  were  carried 
down,  but  the  testlmooy  does  not  show  that 
any  of  this  timber  was  lost ;  or  that  It  had 
been  freshly  cut 

The  Jury  returned  a  verdict  fbr  the  plain- 
tiff in  the  sum  of  9123.46,  and  l)oth  Sullivan 
and  the  Bradley  Lumber  Company  hare  ap- 
pealed. 

D.  A.  Bradham,  of  Warren,  for  appellants. 
Jno.  B.  Bradley,  of  Warren,  toe  ajqwUee. 

HART,  3,  (after  stating  the  facts  as  above), 
ni  As  will  be  seen  from  the  statement  of 
facts,  Wooldrldge  brought  this  suit  against 
Sullivan  to  recover  on  a  dueblll  given  by  the 
latter  to  the  former  for  the  purchase  price 
of  some  Sullivan  refused  to  pay  the 

dnebill  because  the  Bradley  Lumber  Com- 
pany asserted  title  to  the  logs  and  claimed 
that  It  was  oitltled  to  the  purchase  money. 
Wooldrldge  had  warranted  the  title  to  the 
logs  and  admitted  that  he  did  not  have  any 
title  thereto,  and  that  he  did  not  pay  any- 
thing for  them.  He  did  not  give  the  notice 
required  by  the  statute  of  persons  taking  ap 
property  and  did  not  otherwise  attempt  to 
«omply  with  the  Salvage  Act  Therefore  he 
forfeited  all  claim  to  salvage.  Klrby's 
Digest,  I  7476.  The  Bradley  Lumber  Com- 
pany without  objection  was  permitted  to  be- 
cone  a  party  to  the  action  for  the  purpose  of 
ass»ting  its  title  to  the  timber  and  finiming 
tbe  proceeds.  At  the  time  that  Sullivan  pur- 


chased the  logs,  he  did  not  know  that  Wool- 
drldge did  not  have  title  to  them, 

[1]  In  the  case  of  Hynson  v.  Dunn,  6  Ark. 
805,  41  Am.  Dec  100,  the  court  held  that, 
where  a  vendee  of  personal  vtoperty  protects 
himself  by  covenants  of  warranty  and  Is  let 
into  possession,  he  cannot  defend  against  the 
payment  of  the  purchase  money  without  a 
previous  eviction.  The  court  said  -it  would 
be  unjust  to  permit  a  vendee  to  retain  pos- 
session and  enjoy  the  possession  of  the  prop- 
erty and  put  his  vendor  at  defiance.  This 
rule  was  also  recognized  in  the  case  of 
Browta  V.  Smith,  6  Miss.  (6  How.)  387,  and 
the  court  there  said  that  In  general  the  rules 
which  apidy  to  sales  of  real  apply  also  to 
those  of  personal  estates,  and  gave  as  Its  au- 
thority for  so  holding  2  Kent's  Commoita- 
ries,  p.  471.  In  the  case  of  McDaniel  v. 
Grace,  15  AA.  46S,  the  court  said:  "Where 
the  purchaser  has  taken  a  deed,  with  general 
covenants,  of  warranty,  and  thwe  la  a  total 
failure  of  title  and  an  eviction,  or  Its  legal 
equivalent,  and  the  vendor  sues  for  the  pur- 
chase money,  the  purchaser  may  avail  him- 
self of  the  plea  of  failure  of  consideration, 
and  will  not  be  forced  to  pay  the  money,  and 
then  iresort  to  cross-action  upon  the  cove- 
nants of  his  deed  to  recover  it  back" — citing 
authorities.  See,  also,  Benjamin  v.  Hobbs, 
SI  Ark.  151. 

[S,  4]  As  we  have  already  seen,  the  Brad- 
ley Lumber  Company  was  permitted  to  be- 
come a  party  to  the  action  for  the  purpose 
of  asserting  its  title  to  the  logs  and  to  recov- 
er the  purchase  price  therefor.  By  Its  ac- 
tion the  Bradley  Lumber  Company  elected  to 
confirm  the  sale  by  Wooldrldge  to  Sullivan 
and  to  seek  to  recover  the  proceeds  of  the 
sal&  No  objection  was  made  to  this  course 
of  proceeding,  and  all  of  the  parties  to  the 
action  treated  It  as  a  contest  between  Wool- 
dridge  and  the  Bradl^  Lumber  Company  as 
to  which  one  owned  the  timber  and  should 
be  entitled  to  recover  the  purchase  price  of 
the  logs.  So  in  the  application  of  the  prin- 
ciples above  announced,  if  the  evidence  In 
the  case  shows .  that  the  Bradley  Lumber 
Company  had  the  title  to  the  logs,  then, 
treating  the  action  as  the  parties  themselves 
have  treated  it,  the  Bradley  Lumber  Com- 
pany would  be  entitled  to  recover  the  pro- 
ceeds of  the  sale,  and  this  would  be  equiva- 
lent to  an  eviction  of  Sullivan.  In  such  case 
Sullivan  could  defeat  the  action  of  Wool- 
drldge for  the  purchase  price  of  the  logs  on 
the  ground  that  there  was  a  failure  of  con- 
sideration. Viewing  the  testimony  In  its 
most  fovorable  light  to  WooMridge,  we  think 
the  undisputed  evidence  shows  that  the  logs 
belonged  to  the  Bradley  Lumber  Company, 
The  testimony  which  we  have  given  In  the 
statement  of  facts,  and  which  need  not  be  re- 
peated her^  we  think  conclusively  establish- 
es that  tect  The  evidence  adduced  for  the 
lumber  company  shows  that  tlmb«  corre- 
sponding exactly  with  the  sls^  kind,  and 
measurement  of  the  logs  sold  by  Wooldrldge 
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to  Snlllvan  wae  cat  from  its  land  and  floated 
down  the  ilTer.  The  stomps  of  some  <a  the 
trees  had  peculiar  marks  on  them  which  cor- 
responded precisely  with  the  marks  on  the 
logs,  and  the  size,  character,  of  timber,  and 
measuremdits  were  the  same.  It  Is  tme 
Wooldrldge  Introduced  evidence  tending  to 
show  that  other  logs  had  been  floated  down 
the  rive*  about  the  same  time,  but  he  does 
not  show  these  were  freshly  cut,  and  the 
other  evidence  in  the  case  shows  that  there 
was  no  timber  cut  about  this  time  on  any 
lands  In  that  vicinity  except  that  cut  on  the 
lands  of  the  Bradley  Lumber  Company.  The 
evidence  adduced  to  establish  the  title  of  the 
Bradley  Lumber  Company  to  the  logs  in 
question  was  r^sonable  and  consistoit  In  It- 
self and  conclusively  shows  that  the  logs 
were  taken  from  timber  cut  olT  of  Its  land. 
The  evidence  of  Wooldridge  to  tlie  effect  that 
other  logs  were  floated  down  the  river  was 
too  slight  and  trifllog  to  be  considered  or 
acted  upon  by  a  Jury.  It  amounted  to  no 
more  than  a  mere  surmise  or  conjecture  that 
the  logs  belonged  to  some  one  other  than  the 
Bradley  Lomlier  Company,  and  conld  by  it> 
self  have  no  legdl  weight  To  hold  otherwise 
would  be  to  say  that  a  scintilla  of  evidence 
Is  sufficient  to  send  a  case  to  a  Jury,  and  this 
doctrine  has  always  been  repudiated  by  this 
court 

[61  Therefore  we  hold  tliat  the  undisputed 
evidence  shows  that  the  title  to  the  logs  was 
in  the  Bradley  Lumber  Company,  and,  trea^ 
Ing  the  action  and  proceedings  as  the  parties 
themselves  have  treated  them,  the  court 
should  have  directed  a  verdict  for  the  Brad- 
ley Lumber  Company.  In  this  view  of  the 
evidence  the  consideration  for  the  doebill 
failed,  and  Wooldridge  was  not  entitled  to 
recover  thereon. 

Because  the  court  erred  In  not  directing 
a  verdict  for  the  Bradl^  Lumber  Company, 
the  Judgment  in  favor  of  Wooldridge  will  be 
reversed,  and,  Inasmuch  as  the  record  shows 
that  all  the  facts  in  the  case  have  been  fully 
developed,  the  cause  of  action  of  Wooldrldge 
will  be  dismissed,  and  Judgment  will  be  en- 
tered here  for  the  Bradley  Lumber  Company 
against  SuUivan  for  $123.46  and  the  accrued 
Interest 


BHOADES  V.  POBTBR  et  aL 
(Supreme  Court  of  Arkansas.   March  3,  1918.) 

1.  HOICEBTEAO    (S    151*)  —  PBOPESTT  CONOTI- 

TDTiNo— Equitable  Estates. 

Where  land  was  sold  and  posseuion  deliv- 
ered to  a  husband,  who  failed  to  pay  as  agreed, 
and  the  sale  was  thereupon  rescinded  by  mu- 
tual consent  without  any  conveyance  to  the 
husband  having  been  made,  the  wife  acquired 
no  right  of  homestead  in  such  land. 

{Ed.  Note.— For  ottier  cases,  see  Homestead, 
Cent  Dig.  li  286-292;  Dec  Dig.  S  USl.*] 

2.  Homestead  (§  151*)— PftOFSBrr  Constitu- 
ting—Equitahue  Estates. 

Where  land  is  sold  to  a  husband,  who  takes 
possession  and  pays  thwefor,  the  wife  is  enti- 


tled to  a  hmiestsad  tiier^  altbough  no  deed  of 
eatveyanos  to  the  hnAand  Is  made. 

[Ed.  Note.-— For  other  casM,  see  Homestead, 

Cent  Dig.  H  286-292;  DecTblf.  I  IffL*] 

8.  HOMEBTEAO  (|  B7%*)  —  PBOPtBTT  CONm- 
TUTINO— QUBSIIORS  FOB  JUBT. 

In  ejectment  against  the  wife  of  a  deceas- 
ed purchaser  where  the  evidence  was  conflict- 
ing as  to  whether  the  purchaser  paid  for  the 
land,  or  whether  the  sale  was  resdnded  by  mu- 
tual agreement  for  nonpayment,  the  gueatioEi 
should  have  been  snbmitted  to  the  Jury,  and  the 
court  erred  in  directing  a  verdict  for  the  wife 
on  ttte  ground  that  she  had  a  homestead  ri^t. 

[Ed.  Note.— For  other  cases,  see  Homeatsad* 
Cent  Dig.  I  401;  Dec.  Dig.  |  67^.*} 

Appeal  from  Circuit  Oourt,  Tell  Ommty; 
Hugh  Basham,  Judg& 

Action  by  W.  A.  Rhoades  against  Mary 
Porter  and  others.  From  a  Jndgment  fcff  de- 
fendants, fdaintlff  amteals.  Reversed  and 
remanded. 

Anwllant  brought  suit  in  ejectment  against 
Biaiy  Porter  and  Anna  Porter  and  two  other 
children  of  A.  P.  Portw,  deceased,  for  two 
acres  of  land,  claiming  to  be  the  own^  there- 
of and  deralgning  his  title  thereto.  Two  of 
the  children  answered,  admitting  the  allega- 
tions of  the  complaint  and  disclaiming  any 
Interest  In  the  land.  Mary  Porter  and  Anna 
Porter  answered,  denying  the  allegations  of 
the  complaint  as  to  the  ownership  of  the 
land,  claimed  to  be  the  owners  thweof, 
through  A.  P.  Porter,  their  husband  and  fa- 
ther, having  purchased  same  from  the  plain- 
tiff and  t>een  d^vered  possession  thereof 
during  his  lifetime.  They  alleged  farther 
that  the  said  A.  P.  Porter  purchased  the 
lands  from  the  plaintiff;  that  he  paid  the 
consideration  therefor;  that  be  had  peace- 
able and  adverse  possession  thereof  for  more 
than  seven  years  and  bad  made  sundry  im- 
provements upon  the  land.  The  evid^tice 
upon  appellant's  part  tends  to  show  that  be 
was  the  owner  of  the  land  and  agreed  to  sell 
A.  P.  Porter  the  two  acres  in  controversy  In 
1898,  for  which  he  was  to  receive  in  October, 
thereafter  $150,  and  upon  the  payment  of 
which  a  deed  was  to  be  made.  When  the 
purchase  money  became  due.  Porter  objected 
to  paying  it,  claiming  the  land  belonged  to 
plaintiff's  wife,  who  had  since  died,  and  that 
he  could  not  convey  the  title  and  wanted  him 
to  take  the  two  acres  back,  saying  he  was 
unable  to  pay  for  it  in  any  event;  that  he 
Anally  agreed  to  take  the  land  back,  and  he 
did  do  so.  Porter  agre^g  to  pay  him  (18  per 
year  rent  therefor,  thereafter,  as  long  as  be 
should  live.  He  introduced  other  witnesses, 
whose  testimony  tended  to  corroborate  his 
statements.  He  testified  further  that  he  had 
always  paid  the  taxes  on  the  land  and  ex- 
hibited his  tax  receipte  and  also  books  of  ac- 
count showing  the  payment  of  rent  by  Porter 
for  the  land  in  controversy.  Mrs.  Maty  Por- 
ter testified  that  her  husband  purchased  the 
land,  where  she  lived,  from  aivttflant,  and 
paid  lilm  for  It  and  that  he  died  In  March,, 


•For  eOwr  nam  sm  same  topbi  and  section  NUMBER  In  Dec  Dla.  *  Am.  Dls.  K«r  No.  Series  A  Rap'r  lodexei 


Digitized  by 


Google 


Ark.) 


WALTER 


T.SWAIM 


611 


1010.  After  the  teetimoay  was  Introduced 
and  tbe  Jwr  instructed  and  bad  retired  to 
consider  of  their  verdict  and  reported  a  dis- 
agreement, the  court  Instmcted  them  to  find 
for  the  defendants  on  the  ground  that  Blrs. 
Porter's  homestead  right  attached  to  the 
property  in  controversy  and  that  she  could 
not  be  divested  of  It  during  life,  over  her  ob* 
Jectlons.  From  the  judgment  on  the  vodlct, 
this  appeal  Is  prosecuted. 

Jft  Johnson,  of  Ft  Bmitfa,  for  appellant 

KtBBT.  J.  (after  stating  the  facts  as 
above).  [1,2]  The  testimony  Is  in  conSlct, 
and  tbe  court  was  not  warranted  in  directing 
a  verdict  on  such  testimony.  It  developed 
from  plaintiff's  testimony  that  he  had  sold 
the  lands  and  delivered  the  possession  there- 
of to  Porter,  that  Porter  failed  to  pay  for 
them  as  agreed,  and  the  trade  was  rescinded, 
and  no  conveyance  of  the  lauds  was  ever 
made.  The  undisputed  testimony  shows  that 
no  conveyance  of  the  land  was  niade  by  Por- 
ter and  that  same  were  part  of  the  premises 
occupied  by  him  at  the  time  of  his  death.  If 
the  lands  had  been  conveyed  to  the  husband 
of  appellee  during  hie  lifetime,  there  is  no 
question  but  that  she  could  have  held  same 
as  part  of  the  homestead;  but  the  undis- 
puted proof  shows  that  no  such  conveyance 
was  made,  and  appellant's  testimony  Is  all  to 
the  effect  that  the  land  was  never  paid  for ; 
that  the  trade  was  rescinded ;  and  that,  aft- 
er audi  rescission.  Porter  thereafter  paid  him 
r«nt  for  the  lands.  If  this  state  of  facts  be 
true,  appellee  could  have  had  no  homestead 
right  in  the  premises,  while,  upon  the  other 
band.  If  her  statement  that  her  husband  pur- 
chased the  land,  and  possession  thereof  was 
ddivered  to  him,  and  he  afterwards  paid 
for  same.  Is  true,  her  homestead  right  would 
hare  attached,  without  regard  to  whether  or 
not  a  deed  of  conveyance  had,  in  fact,  been 
niade,  and  she  would  have  been  entitled  to 
hold  possession  of  the  lands  as  against  ap- 
pellant in  this  suit 

[I]  The  testimony  being  in  conflict  about 
fWa  matter,  however,  the  question  was  one 
which  should  have  been  submitted  to  and 
determined  by  tbe  Jnry.  Williams  v.  Ball- 
way,  147  S.  W.  93. 

For  the  error  in  directing  tbe  verdict  the 
Jndgmwt  is  reversed,  and  tbe  canse  remand- 
ed for  a  new  trial. 


WAI/TBR  V.  SWAIM. 
(Snprone  Court  of  Arkansas.   March  3,  1913.) 
Tazatioit  (I  630*)  — Tax  Sal*— Notick  — 
"Weeklt  fob  Two  Weeks." 

Tbe  ezpreuioD  "weekly  for  two  weeks,"  in 
Kirto's  Dig*  I  70B5,  reqniriDg  the  pvbllcatlon 
of  the  Hat  of  delinqnoit  binds,  means  two 
weeks  in  •nccession,  and  a  county  clerk's  certif- 
icate reciting  that  the  list  was  pnlilished  for 
two  weeks  BnccesHivety,  "^e  first  Insertion  be- 
ing on  tbt  IStA  of  May  and  the  last  insertion 


appearing  on  6th  day  of  Jnnif*  foUowlng^ 
does  not  show  a  legal  publication. 

[Ed.  Note.— For  other  cases,  see  Taxatlon,^ 
Cent.  Dig.  IS  1283-1285 ;  Dec  Dig.  |  630.* 

For  otlier  definitions,  see  Words  and  Pbiaaea, 
vol.  8,  p.  742&1 

Appeal  from  Poinaett  Chancery  Gonrt; 
a  Coins;  Chancellor. 

Action  by  Nathan  C  Swalnt  against  Ira  D. 
Walter.  From  a  decree  for  plalntifF,  defend- 
ant appeals.  Afilrmed. 

Ira  D.  Walter,  pro  se.  Clyde  Going,  of 
ffiuTl^iorg,  for  appellee. 

SMITH,  J.  Appellee  brought  this  suit  in 
the  Poinsett  chancery  court  to  cancel  a  deed 
to  appellant  for  the  frl.  N.  %  N.  W.  sec- 
tion 18,  township  10  N.,  range  2  B.,  situated 
in  that  county,  from  the  State  Land  Commls* 
sioner.  Tbe  appellee  deraigns  his  own  title, 
and  It  is  unnecessary  here  to  set  It  out,  as 
the  only  cloud  on  It,  which  appears  from  the 
record.  Is  the  deed  which  It  seeks  to  caned. 
The  land  was  sold  on  the  8th  day  of  June, 
1896,  for  tbe  state  and  county  taxes  for  the- 
year  1805,  and  at  said  sale  the  state  of  Ar- 
kansas was  the  purchaser,  and,  the  land  not 
having  been  redeemed,  tbe  clerk  of  that  coun- 
ty, on  the  letb  day  of  June,  1898,  certified 
the  forfeiture  to  the  State  Land  Commis- 
sioner, who  on  April  26, 1910,  executed  to  ap- 
pellant the  deed  above  mentioned.  The  ques- 
tion Involved  is  the  validity  of  this  tax  sale,, 
which  Is  attacked  upon  the  following  grounds: 
(1)  Mo  notice  of  the  sale  of  said  tract  of  land 
was  published  In  the  form  and  manner  and 
for  the  time  prescribed  by  law.  (2)  No  rec- 
ord of  said  alleged  tax  sale  was  made  by  the- 
clerk  In  the  manner  and  form  by  law  requir- 
ed. The  clerk's  certlflcate  to  the  notice  of 
sale  was  as  follows:  "State  of  Arkansas, 
County  of  poinaett  I,  J.  C.  Mitchell,  cleric 
of  the  drcnlt  and  county  court  within  and^ 
for  tbe  county  aforesaid,  do  hereby  certify 
that  tbe  above  and  foregoing  list  of  lands 
returned  delinquent  for  the  nonpayment  of 
taxes  for  tbe  year  1S0&  waa  filed  In  my  oBlea- 
on  the  11th  day  of  May,  1896,  and  that  tbe- 
same  was  carefully  compared,  recorded  and 
published  for  two  weeks  sncoesslvely  In  the 
Modem  News,  a  weekly  newspaper  pnbllibed 
in  tbe  said  connty,  tbe  fint  Insertton  bdnr 
on  the  22d  day  of  May,  1896,  and  the  last 
Insertion  appearing  on  5tb  day  of  Jnne,. 
1806.  In  te^lmony  whweof  I  have  hereunto- 
set  my  hand  and  affixed  the  seal  of  office, 
date  and  name.  This  the  6th  day  of  June^^ 
1806.  J.  a  MitcheU,  aerk." 

Section  7085  of  Klrl^'s  Digest  provides  for 
the  publication  of  the  list  of  delinquent 
lands,  and  its  ^ovlsions  are  aa  follows: 
"Sec.  7080^  The  clerks  of  the  several  coon- 
tles  of  this  state  shall  caoge  the  list  of  the 
delinquent  lands  in  tbelr  respective  counties, 
as  corrected  by  them,  to  be  pnbllshed  weekly 
for  two  weeks,  between  the  second  Monday 
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In  Ifoy  and  the  second  Mondar  In  Jnne  In 
each  year.  Such  list  of  d^lnquent  landB 
shall  be  published  In  some  newspaper  of  the 
county,  If  any  be  published  therein;  if  not, 
In  some  newspaper  published  nearest  to  said 
county  having  a  ctrculatton  In  such  county. 
He  shall  also  keep  posted  up  on  or  about  his 
office  such  delinquent  list  for  one  year. 
This  section  was  construed  in  the  case  of 
Byrne  v.  Less,  92  Ark.  211,  122  S.  W.  635, 
and  Justice  Battle,  speaking  for  the  court, 
there  said:  *Tbe  statute  provides  that  the 
delinquent  list  shall  be  pobllshed  weekly  for 
two  weeks  between  the  second  Monday  in 
May  and  the  second  Monday  In  June,  in  each 
year.  Klrby's  Digest,  7085,  'Weekly  for  two 
weeks'  means  two  weeks  In  succestdon;  for 
the  two  weeks  it  must  be  weekly.  It  would 
not  have  been  weekly  if  a  month  had  Inter- 
vmeA  between  the  two  insertions.  A  news- 
paper published  every  two  weeks  would  not 
be  a  weekly,  but  a  Uweekly,  and  was  not  in 
compliance  with  the  statute."  And  he  further 
said:  "In  this  case  the  notice  required  by 
the  statute  was  not  given.  The  owner  of  the 
land  was  not  legally  notified,  and  the  sale  Is 
void.**  This  opiQl<m  fits  the  facts  of  this 
case  perfectly.  The  certtflcate  recites  that 
the  delinquent  list  was  published  for  two 
weeks  snccessively  in  Uie  Modem  Mews,  a 
weekly  newspaper  published  In  the  said  coun- 
ty; bat  It  also  recites  that  "the  first  Inser- 
tion being  on  the  22d  day  of  May,  1806,  and 
the  last  Insertion  appearlns  cm  Qw  fitb  day 
ot  Jane,  1896."  Fablication  on  these  dates 
conld  not  have  been  weekly  in  succession, 
and  there  Is  no  afflrmatlTe  showing  that 
then  was  an  Intermediate  pnhllcation. 

We  condude,  thertfora,  that  the  sale  In 
question  was  void,  and  tint  the  chancellor 
was  correct  In  so  holding,  and  the  decree  of 
the  court  below  In  canceling  said  deed  as  a 
dond  upon  appellee's  title  la  afflrmed. 


BANK  OF  HARTFORD  t.  McDONALD 
et  aL 

(Sopreme  Court  of  Arkansas.  March  3,  1913.) 
1.  Banks   and   Banking   <{  130*)— Teuot 

FUNOe—KNOWLEDQB  OF  CBABACTEB. 

Where  the  president  of  a  bank  and  two 
other  persona  borrowed  money  from  the  bank 
with  which  to  pay  for  land,  agreeing  among 
themselves  that  the  president  should  take  title 
and  deposit  moneys  derived  from  the  land  in 
the  bank  for  the  payment  of  the  note,  a  letter 
written  by  one  of  such  borrowers  to  the  bank 
regarding  another  loan,  stating  that  it  was 
made  with  the  president,  with  the  understand- 
ing that  It  would  be  carried  until  the  laud  in 
question  was  disposed  of,  did  not  charge  the 
bank  with  notice  of  the  other  borrowers'  Inter- 
est in  moneys  deposited  by  the  president,  so  as 
to  render  it  liable  for  the  president's  misap- 
propriation thereof. 

[Ed.  Note. — For  other  cases,  see  Banks  and 
Banking,  Gent.  Dig.  ||  319-325,  327;  Dec. 

Dig.  I  ao.«] 


2,  BaHKB    AHD    BaNKXNG    (3  110*)— TBC9T 

FuNns— LiA  BTLrrr  fob  Misappbopbiatioh. 
Where  the  president  of  a  bank  and  two 
other  persons  borrowed  money  from  the  bank 
for  the  purchase  of  land,  acreelug  that  tlie 
prertdent  sltould  tain  title  and  deposit  moneys 
aerived  from  the  land  to  pay  the  loan,  the  bank 
was  not  liable  to  the  other  borrowers  for  money 
80  deposited  and  afterwards  misappropriated  by 
the  president,  where  it  was  not  braefited  by 
the  misappropriation,  and  no  other  ofBcer  had 
knowledge  of  the  agreement,  since  the  president 
in  making  the  agreement,  was  acting  for  him- 
self, and  not  for  -  the  bank :  and  an  officer's 
knowledge  concerning  a  matter  la  which  be  is 
Individually  interested  is  not  imputed  to  the 
bank. 

[EVI.  Note.— For  other  cases,  see  Banks  snd 
Bankhig,  Cent  Dig.  H  28^287;  Dec.  Dig.  { 
116.  •] 

Ain>eal  from  Sebastian  OhaDcecy  Court; 
J.  V.  Bonrland,  Chancellor. 

Action  by  the  Bank  of  Hartford  against 
A.  A.  McDonald  and  another.  From  the 
Jndtement,  idalntlfl  appnls.  Beversed  and 
remanded,  with  directions. 

This  action  was  Instituted  by  the  Bank 
of  Hartford  to  recover  the  sum  of  92,141.66 
upon  a  promissory  note,  executed  on  Sep- 
tember 9,  1907,  to  the  bank  by  appellees  A. 
A.  McDonald,  M.  L.  Groom,  and  by  one  Jo- 
seph M.  Spradling,  who  was  the  president  of 
the  bank,  but  died  before  the  institution  of 
the  suit,  and  his  administrator  was  made  a 
party  defendant.  The  note  sued  on  was  as 
follows:  "($2,141.66)  Hartford,  Ark.,  Sept. 
9,  1907.  Ninety  days  after  date,  without 
grace,  we  promise  to  pay  to  the  Bank  of 
Hartford  or  order,  at  the  banking  house  of 
said  bank.  In  Hartford,  Ark.,  for  value  re- 
ceived, twenty-one  hundred  forty-one  A  ••/log 
dollars,  with  interest  at  the  rate  of  ten  per 
cent  per  annum  from  maturity  until  paid. 
The  makers  of  this  note  hereby  severally 
waive  presentation  for  payment,  notice  of 
nonpayment,  protest  and  consent  that  time 
of  payment  may  be  extended  without  notice 
thereof.  A.  A.  McDonald.  Jos.  M.  Sprad- 
llng.   M.  Ij.  Groom." 

.  In  their  answer  appellees  admitted  the 
execution  of  the  note  saed  on;  but  they 
allege  that  said  note  was  given  for  money 
loaned  to  them  and  Spradling,  for  the  pur- 
pose of  buying  certain  real  estate  in  the 
town  of  Hartford,  in  Sebastian  count?.  They 
further  alleged  that  at  the  time  of  said  loan 
Spr^idllng  was  In  entire  charge  of  the  busi- 
ness of  the  bank,  and  that  It  was  agreed  the 
title  to  the  property  should  be  taken  In  the 
name  of  Spradling,  and  that  he  should  have 
the  right  to  rent,  sell,  or  otherwise  dispose 
of  It,  and  that  any  money  derived  from  the 
property  should  be  deposited  in  the  bank  for 
Its  protection,  and  that  this  money  should 
be  applied,  first  to  the  payment  of  the  note 
sued  on;  second,  to  the  discbarge  of  a  mort- 
gage on  said  property;  and,  third,  that  tlie 
surplus,  if  any,  less  the  expense  of  man- 
agement, should  be  divided  equally  between 
the  three  makers  of  0»  note. 


•For  tiOm  oasM  ase  same  toplo  and  ssettw  NmiBBK  in  Dse.  Dig.  *  Am.  Dig.  Kv-No.  Swlea  *  aap'r  Indexss 
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Tbe  property  purcbaaed  bel<msed  to  the 
estate  of  Bocera  and  St^anl,  wblch  was  be- 
ing administered  In  bankruptcy  at  tbe  time. 
Appellee  McDonald  was  tbe  attorney  for  cer- 
tain claimants  end  filed  tbe  petition  for  tbe 
petitioning  creditors,  and  appellee  Groom  was 
tbe  tmstee  tn  bankruptcy,  and  at  this  sale 
SjMadllng  was  tbe  purchaser,  and  tbe  deed 
was  made  to  Mm  Indlrldoally.  Tbe  pnr- 
cbase  price  of  tbe  property  was  (7,000,  and 
at  tbe  time  of  the  sale  the  property  was  In- 
cambered  by  a  mortgage  to  tbe  Arkansas 
Valley  Tmst  Ck)mpany  for  $4,000  and  Inter- 
est This  mortgage  was  discharged  and  bal- 
ance of  purchase  money  paid  out  of  the  pro- 
ceeds of  the  note  In  suit  and  a  loan  of  fS,000 
made  by  one  John  Goset,  and  secured  by  a 
mortgage  on  tbe  properlj^.  Tbis  mortgage  In 
favor  of  Goset  was  foreclosed  by  a  suit  In 
the  chancery  court,  brought  tor  tbat  purpose, 
and  all  of  tbe  property  was  sold,  and  tbat 
sale  was  confirmed. 

The  testimony  on  tbe  part  of  tbe  appellees 
was  to  tbe  effect  that  they  bad  signed  Sprad- 
Ilng's  note  as  snretles,  and  that  Spradllng 
bad  complete  control  of  the  property  and 
collected  a  considerable  snm  of  money,  and 
sold  one  of  the  lots  for  $000,  of  wblcb  $100 
was  cash,  and  that  the  balance  of  $400  of 
purchase  money  was  evidenced  by  a  not^ 
which  was  assigned  to  tbe  bank,  and  tbat 
Spradllng  deposited  to  his  individual  ac- 
count all  sums  of  money  collected  from  the 
sale  or  rental  at  the  property. 

There  appears  to  be  no  real  question  but 
tbat,  as  am(Hig  tbe  makers  of  the  note,  these 
were  tmst  funds;  bat  tbe  real  question  is 
as  to  the  bank's  liability  for  their  misuse.  It 
appears  tbat  Spradllng  exercised  consider- 
able infiuence  In  shaping  the  policy  of  the 
bank  and  that  bis  son  was  its  cashier:  and 
It  appears,  further,  tbat  appellees  were  not 
called  upon  to  pay  any  interest  on  the  note 
until  after  Spradllng's  death.  Nether  tbe 
bank  nor  Spradllng  ever  at  any  time  rendered 
appellees  any  statement  of  this  account;  In 
fact,  Spradllng  bad  but  one  account  at  the 
bank,  and  these  funds  were  deposited  as  a 
part  of  his  general  account  there.  It  Is  not 
contended  tbat  the  bank  was  ever  asked  to 
fumish  an>ellees  any  statement  of  the  ac- 
count, although  Croom  testified  that  Sprad- 
llng told  him  that  the  property  was  bringing 
in  a  pretty  ftUr  Income  and  that  if  he  and 
McDonald  desired  he  would  fumish  them  an 
Itemized  statement  This  request  was  not 
made,  and  the  statement  was  not  famished. 

The  only  proof  of  tbe  bank's  knowledge 
of  the  source  of  these  funds  and  th^  in- 
tended use  Is  the  fact  that  Spradllng  was 
its  president  and  gave  its  affairs  bis  personal 
attention,  and  appeared  to  have  had  much 
to  do  with  its  general  policy,  and  tbe  fact 
that  bis  son  was  Uie  cashier,  and  tbe  two 
letters  written  by  HcDcmald  to  the  bank, 
which  will  be  set  out  in  fall,  and  tbe  bank's 
failnre  to  require  anpeUees  to  pay  interest 
104&W.-88 


McDonald  undertook  to  sell  his  Interest  In 
the  deal  to  Spradllng  for  $200;  bat  Sprad- 
llng refused  to  buy,  but  inat^if  aatborized 
tbe  bank  to  make  McDonald  an  individual 
loan.  This  note  was  not  paid  at  its  maturity, 
and  -the  bonk  wrote  the  following  letter  to 
BfdDonald: 

"Hartford.  Ark.,  11-21-08. 

"A.  A.  McDonald.  Fort  Smith,  Ark.— Dear 
Sir:  Having  heard  nothing  from  my  notice 
sent  yoa  In  regard  to  your  past  due  note 
of  $200,  due  December  30,  1907,  wiU  say  I 
must  Insist  on  yoa  letting  me  know,  as  I 
will  proceed  at  once  to  collect  same  some 
other  way.   Resp.  3.  L.  S. 

"(Index.)  Your  credit  at  this  bank  will  de- 
pend lai^ly  <ai  the  att«atl(»i  tbat  note  re- 
ceives at  maturity,  which  has  not  received 
any.   J.  L.  8." 

And  he  wrote  tbe  following  letters  to  the 
bank: 

"November  21,  1908. 

"Bank  of  Hartford,  Hartford,  Ark.— GJen- 
tlemen:  I  am  sorry  that  I  did  not  receive 
your  notice  promptly,  bat  have  been  absent 
from  tbe  office  for  several  days.  I  enclose 
diedc  for  $6.20  to  pay  interest  on  my  note. 

Thanking  you,  I  am,  Tours  truly,  , 

"November  28,  1908. 

"The  Bank  of  Hartford,  Hartford,  Ark. — 
Gentlemm:  Yonr  letter  of  the  21st  Inst 
with  some  name  attached  which  I  cannot 
make  out  and  which,  in  view  of  the  relation 
existing  and  tbe  explanation  I  made  in  my 
letter  of  the  21st  I  consider  rather  Insult- 
ing, is  not  understood,  as  I  sent  you  check 
at  that  time  for  $6.20  to  pay  Interest  for  90 
days;  perhaps,  however,  I  should  have  ex- 
plained to  yon  at  tbat  time  tbat  this  loan  was 
made  with  yoor  Mr.  J..  M.  Spradllng,  presi- 
dent of  your  bank,  with  the  understanding 
tbat  be  wonld  carry  it  for  me  until  tbe 
Stefanl  property  was  disposed  of,  unless 
something  unforeseen  happened,  but  on  ac- 
count of  the  relations  between  Mr.  J.  M. 
and  Luther  Spradllng  of  your  bank,  I  pre- 
sume tbe  matter  was  understood  by  all.  As 
1  notice  you  letter  is  dated  November  tbe 
21st,  I  presume  yoa  have  received  my  cfae<^ 
since  you  wrote  It   Tours  truly,  

These  letters,  above  referred  to,  appellees 
say,  in  connection  with  the  other  evidence  In 
the  case.  Imputed  to  the  bank  the  knowledge 
that  Spradllng  was  handling  trust  funds, 
and  Imposed  upon  It  tbe  duty  of  sedng  that 
they  were  not  misappropriated.  It  is  not 
contended  that  Spradllng's  son,  the  ca^er, 
had  any  knowledge  of  these  transactions,  ex- 
cept In  so  far  as  knowledge  would  be  imput- 
ed to  him  from  the  above  facta  and  such 
Inferences  as  would  arise  from  thdr  exist- 
ence. Upon  tbe  contrary,  appellees  admit 
that  the  note  was  executed  at  the  office  of 
McDonald  in  Ft  Smith;  and  McDonald  tes- 
tified that  wh&i  he  received  the  bank's  let- 
ter, set  oat  above,  dated  11-21-08,  he  became 
angry,  and  reminded  Spradllng  tbat  be  had 
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agreed  to  carry  this  Individual  note  until 
this  Stefani  property  had  been  dlaposed  of, 
and  that  Cradling  said,  "You  know  It  la 
not  best  for  the  kids  to  know  everythiDg 
sometimes,"  but  that  Spradllng  also  said  he 
had  explained  the  situation  to  his  son,  and 
there  would  be  no  further  trouble  about  the 
Interest,  but  that  witness  did  not  personally 
know  what  Spradllng  had  told  his  sou;  and 
Croom  testified  that  Spradllng  bad  told  him 
and  McDonald  that  his  son  had  no  knowl- 
edge of  the  conditions  existing  between  them 
prior  to  this  corr^pondence,  but  that  he  had 
then  fully  explained  to  bis  son  the  Interest 
of  the  parties  in  the  property.  Croom  tes- 
tified that  Spradllng  told  him  once  at  Hart- 
ford that  he  deposited  the  proceeds  of  the 
property  to  a  separate  account,  and  had  a 
separate  bank  book  showing  that  fact,  and 
that  he  thought  the  casrhier  was  standing  at 
the  window  when  this  conversation  occurred; 
but  he  does  not  appear  to  be  certain  of  that 
fact,  and  does  not  contend  that  the  cashier 
participated  in  the  conversation,  nor  does 
be  say  that  the  cashier  overhead  It;  but  he 
did  admit  that  in  this  conversation  nothing 
was  said  about  any  Interest  which  he  or  Mc- 
Donald had  in  the  property,  and  he  further 
admitted  this  was  the  only  conversation  he 
had  ever  had  with  Spradllng  about  this  mon- 
ey in  the  hank.  And  Groom,  like  McDonald, 
admitted  that  Spradllng  had  never  been  call- 
ed upon  to  furnish,  and  had  never  furnished, 
either  of  them  any  written  statement  of  this 
account ;  and  neither  contends  that  tney  had 
ever  had  any  conversation  with  any  one  con- 
nected with  the  bank,  except  Spradllng.  Up- 
on the  other  hand,  the  cashier  of  the  bank 
testified  unequivocally  that  he  had  no  notice 
of  any  understanding  or  agreement  between 
his  father  and  appellees  that  the  bank  should 
hold  the  proceeds  of  the  property  for  the 
protection  of  the  bank,  and  that  there  was 
no  understanding  that  the  proceeds  should  be 
applied  to  this  note,  but  that  his  understand- 
ing was  that  the  property  belonged  to  his 
father,  who  was  entitled  to  all  the  rents, 
and  that  they  were  deposited  to  hia  father's 
private  account,  and  that  neither  hie  father 
nor  appellees  ev«r  had  any  partnership  ac^ 
count  at  the  bank.  Prior  to  Spradllng's 
death,  which  occurred  in  July,  1909,  there 
were  only  five  directors  of  thB  bank,  and 
the  only  two  of  these  who  testified  said 
that  they  had  no  intimation  that  Spradllng 
was  not  the  sole  owner  of  the  property; 
and  that  the  board  of  directors  never  In  any 
way  authorized  Spradllng  to  make  the  ar- 
rangement which  appellees  say  he  made. 
The  property  was  taken  charge  of  by  Sprad- 
llng In  March,  1907,  and  remained  under  bis 
control  until  his  death. 

Various  pleadings,  which  it  will  be  unnec- 
essary to  discuss,  were  filed  in  the  cause  be- 
fore the  final  decree  was  entered;  but  upon 
final  hearing  the  court  found  that  Spradllng 
had  taken  the  title  to  the  property  in  trust 
for  himself  and  appdlees,  and  that  the  bank 


knew  of  tlila  trust,  and  knew  that  the  de- 
posits, although  placed  to  Spradllng's  i>er- 
sooal  account,  were  a  trust  fond,  and  that 
in  so  crediting  said  fund  it  was  misap- 
plied, mlsai^ropriated,  and  lost  to  the  ces- 
tui que  trust,  and  that  the  bank  knew  of 
and  participated  in  the  misappropriation  of 
said  funds,  and  that  the  bank  is  liable  for 
the  sum  so  misappropriated.  There  was  a 
reference  to  a  master,  and  on  the  coming  in 
of  his  report  the  court  charged  the  bank 
with  all  deposits  made  by  Spradllng  on  ac- 
count of  rents  collected  and  the  part  of  the 
property  which  he  sold,  including  the  pur- 
chase-money note  for  one  of  the  lots,  which 
he  had  assigned  to  the  bank,  and,  after  al- 
lowing Interest  upon  the  note,  rendered  judg- 
ment in  favor  of  the  hank  for  the  balance. 

At  the  time  of  Spradllng's  death,  he  had 
$988.27  on  deposit  in  the  bank^  which  was 
transferred  to  the  account  of  bis  administra- 
tor on  July  28,  1909. 

Geo.  W.  Dodd,  of  Ft  Smith,  tar  appellant. 
A.  A.  McDonald  and  M.  h.  Groom,  both  of 
Ft  Smith,  for  appellees. 

SMITH,  J.  (after  stating  the  fftcts  as 
above).  [1  ]  Pretermitting  a  decision  upon  the 
competency  of  the  evidence  herein  detailed, 
and  to  which  there  were  a  number  of  objec- 
tions, we  are  of  opinion  that  the  evidence 
Is  not  sufflcl^t  to  charge  the  bank  with 
liability  for  the  misappropriation  of  these 
funds.  Except  the  correspondence,  above  set 
out,  there  is  no  proof  that  any  officer  of  the 
bank,  except  the  president,  knew  anything 
about  the  Interest  of  appellees  in  the  prop- 
erty and  the  rents  and  proceeds  of  the  sale 
thereof,  and  this  correspondence  is  insuffi- 
cient to  <^arge  it  with  such  notice  as  would 
make  It  liable  for  any  misappropriation.  It 
does  not  advise  the  bank  of  their  interest  in 
the  land,  and  does  not  request  that  it  hold 
the  funds  for  their  protection.  The  bank, 
under  these  drcumstanoes,  cannot  be  charged 
with  Spradllng's  knowledge,  nor  be  regnlred 
to  perform  his  agreements. 

[2]  In  these  transactions  Spradllng  was  a 
stranger  to  the  bank,  although  Its  president: 
for  the  law  does  not  allow  the  president  of 
the  'bank  to  make  contracts  with  himself, 
against  the  Interest  of  the  hank,  so  as  to 
bind  the  h&nk,  because  the  weakness  of  hu- 
man nature  and  the  probability  of  the  Agent 
giving  himself  the  advantage  of  the  bargain 
Is  recognized. 

In  the  case  of  City  Electric  Street  Ry.  Co. 
v.  First  National  Bank,  65  Ark.  543,  47  S. 
W.  855,  where  a  question  similar  to  the  one 
here  considered  was  involved,  the  court  said; 
"The  contention  of  counsel  on  this  point  is 
plausible,  but  underlying  it  there  Is  the  falla- 
cy that  In  negotiating  the  notes  In  question 
the  action  of  AUIs  was  the  action  of  the 
bank.  Allis  was  the  president  of  the  bank,  It 
is  true ;  but  he  was  also  payee  of  the  notes, 
and  he  waa  personally  interested  In  their 
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negotlatloii.  Tbis,  of  itself,  made  him  a 
stranger  to  tbe  bank,  bo  far  as  the  handlli^ 
of  these  notes  was  concerned.  An  agent  can- 
not prostltnte  the  name  of  his  principal  to 
the  service  of  bis  own  personal  ends;  and 
this  role  an^es  with  foil  force  to  the  offi- 
cial of  a  corporation  In  making  use  of  tbe 
corporate  name^**  It  la  not  contended  here 
that  the  bank  was  the  trustee^  nor  la  it  said 
that  It  derived  any  benefit  from  the  mlsap- 
proprlatloii,  of  the  funds.  Spradllng  had  the 
title  In  trust  for  the  benefit  of  himself  and 
Us  copartners,  and  bis  ootitnA  of  the  prop- 
erty and  his  zli^t  to  dlspoee  of  it  were  wltb- 
ont  Umltatlon,  except  the  duty  of  finally  ac- 
counting to  appellees  for  bis  stewardship^  and 
his  knowledge  of  the  rights  of  his  copartners 
cannot  be  imputed  to  the  bank ;  for  the  rule 
is  tbat,  whore  an  officer  is  individually  in* 
terested  in  a  note  or  other  matter,  his  knowl- 
edge Is  not  to  be  imputed  to  bis  bank,  since 
his  interest  is  best  served  by  concealing  it 
5  Gyc  461,  and  note  22;  City  Street  By.  v. 
First  National  Bank,  supra ;  Home  Ins.  Go. 
T.  North  Little  Bock  Ice  &  Electric  Co.,  86 
Ark.  638,  Ul  S.  W.  9M,  23  U  B.  A.  (N.  8.) 
1201 ;  Klein  v.  German  Nat  Bank,  69  Ark. 
140,  61  S.  W.  S72,  86  Am.  St  Bep.  183 ;  City 
Street  By.  v.  First  Nat  Bank.  62  Ark.  S3, 
:M  S.  W.  80,  81  Li  B.  A.  536,  M  Am.  St  B«pw 
282. 

There  was  no  relation  of  trust  between 
Spradllng  and  the  bank;  there  was  no  ob- 
ligation to  deposit  the  funds  In  this  particu- 
lar bank,  and  Spradllng  could,  without  ques- 
tion, have  deposited  them  In  any  other  bank. 
Tbe  appellant  bank  had  no  interest  whatever 
In  the  property  and  derived  no  benefit  from 
the  venture,  and  was  in  no  way  responsible 
for  its  success  or  failure;  and  it  has  been 
held  that  where  a  trustee  has  full  control 
over  the  funds  deposited  in  a  bank,  he  may 
draw  them  out  of  the  bank  ad  llbltiun,  and 
the  bank  Incurs  no  liability  In  permitting  this 
to  be  done,  bo  long  as  It  does  not  participate 
In  the  breach  of  trust,  resulting  in  a  mis- 
application of  the  funds.  First  State  Bank 
of  Bonham  v.  Hill  (Tex.  av.  App.)  141  S.  W. 
300;  Interstate  Bank  v.  Glaxton.  87  Tex. 
560.  80  S.  W.  604^  65  l4  B.  A.  820,  104  Am. 
St  Bep.  885. 

Appellee  Insists  that  if  It  were  conceded 
that  the  president  of  the  bank  alone  knew  of 
the  agreement  this  knowledge  would  be  Im- 
puted to  the  bank,  and  would  bind  It  and 
make  It  liable  for  any  misappropriations  of 
the  funds,  and  cites  In  support  of  that  prop- 
osition the  case  of  Sklllem  v.  Arkansas  Wool- 
en  Mills,  reported  In  77  Ark.  at  page  172,  91 
S.  W..303.  The  facts  In  that  case  were  that 
the  Woolen  Mills  Company  owned  a  mill,  and 
leased  Its  entire  plant  to  one  D.  P.  Terry, 
who  was  the  cashier  and  managing  officer  of 
a  bank,  and  two  others,  and  these  lessees 
took  possession  of  the  mill  and  operated  It 
Id  the  name  of  the  lessor,  but  for  their  own 
perwmal  bowflt  They  kept  an  account  with 


the  bank  in  the  name  df  the  lessor,  and  trana-' 
acted  their  busings  in  its  name.  They  over- 
drew the  amount  of  their  credit  and  at  the 
Instance  of  Terry,  one  of  the  lessees,  and  the 
cashier  of  tbe  bank,  and  without  authority 
of  the  Mills  Company,  executed  the  note 
sued  on  by  Sklllem,  the  receiver  ot  the  bank ; 
and  It  was  there  held  that  the  bank,  through 
Its  cashier  and  managing  officer,  had  notice 
of  the  foregoing  facts  as  they  occurred,  and 
was  not  misled,  and  that  the  Mills  Company 
was  not  estopped  from  taking  advantage  of 
them.  This  is  a  full  statement  of  the  effect 
of  that  dedslm,  and,  in  our  (pinion,  there 
Is  noUdng  then  decided  that  gives  support 
to  appdlees*  contention  under  the  &ct8  hers 
shown  to  exist 

Appellees  cite  cases  tfl  the  effect  that  if  a 
bank  learns  that  a  trustee  is  committing  a 
breacli  of  trust  by  an  Improper  wiUidrawal 
of  funds,  or  parttcipates  In  the  fraud,  it  Is 
liable,  and  that  where  a  deposit  of  trust 
funds  Is  made  by  a  trustee  la  bis  own  name, 
with  the  knowledge  of  tbei  d^^oeltlng  bank 
that  such  depo^  is  wrongful,  the  bank  is 
liable  to  the  cestui  que  trust  upon  the  trus- 
tee's withdrawing  and  converting  the  funds, 
and  among  other  cases  cited  are  Carroll 
County  Bank  v.  Bhodes,  69  Ark.  43,  63  S.  W. 
68,  and  Boone  County  Bank  t.  Bymm,  68 
Ark.  71,  66  S.  W.  532.  In  the  Bymm  Case 
the  facts  were  that  tbe  bank  knew  the  funds 
deposited  with  It  had  been  derived  from  the 
collection  of  taxes,  and  that  the  money  be- 
longed to  the  state,  yet  It  appropriated  it  to 
the  payment  of  an  Individual  indebtedness 
of  the  collector  due  it ;  and  it  was  there  held 
that  the  sureties  on  the  collector's  bond,  who 
paid  the  state  the  amount  misappropriated 
by  the  collector,  were  entitled,  as  against 
tbe  bank,  to  be  subrogated  to  the  state's 
right  to  the  deposit  In  the  Rhodes  Case,  su- 
pra, a  county  collector  deposited  In  the  bank 
money  collected  for  tbe  state,  and  drew  a 
check  to  pay  a  debt  due  by  him  to  the  bank, 
and  the  bank  knew  that  the  money  belonged 
to  the  state,  and  it  was  held  that  the  bank 
will  be  liable  to  the  state  for  the  money  so 
appropriated;  and  in  that  case,  Judge  Bat^ 
tie,  speaking  for  the  court,  said:  "When 
money  Is  placed  as  a  general  deposit  in  a 
bank,  it  Is  no  longer  the  property  of  the  de- 
positor, but  immediately  becomes  the  money 
of  the  bank.  The  depositor  becomes  the 
creditor  of  tbe  bank,  and  tbe  bank  his  debt- 
or ;  and  the  bank  is  bound  by  an  implied  con- 
tract to  honor  the  che(^  of  the  depositor  to 
the  extent  of  his  deposit  When  his  checks 
are  drawn  In  proper  form,  the  bank  is  bound 
to  honor  them.  It  cannot  excuse  a  refusal 
to  pay  them  by  showing  that  it  had  reason 
to  believe  that  the  checks  were  given  for  an 
unlawful  purpose  or  tbat  other  persons  had 
liens  or  claims  on  the  mon^  deposited.  But 
there  Is  an  exception  to  this  rule.  If  the 
banker  has  notice  tbat  the  fund  does  not  be- 
long to  tbe  d^KMltor,  and  the  <Aeck  Is  drawn 
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to  pay  a  debt  due  the  bank,  then  the  banker 
would  be  affected  with  a  Icnowledge  of  the 
unlawful  intent,  and  would  be  In  duty  bound 
to  dishonor  the  check,  and.  If  he  did  not  do 
so,  would  be  a  participant  in  the  profits  of 
the  fraud,  and  liable  to  the  owner  of  the 
fund  for  all  moncvs  ap^oprlated  to  Its  par- 
ment" 

But  we  hare  shown  that  the  bank  had  no 
knowledge  that  this  was  a  trust  fund,  and, 
moreover,  it  would  not  ccune  within  the  ex- 
ception above  mentioned,  for  the  reaatm  that 
it  did  not  partifdpate  in,  and  was  not  ft  ben- 
eficiary in  any  misappropriation. 

Accordingly  the  decree  of  the  chancellor  la 
reversed  and  the  cause  remanded,  with  di- 
rectlons  to  enter  up  a  judgment  against  all 
the  deCandants  In  tMs  cause  for  the  amount 
of  tlie  not*  and  interest 


HALD  et  aL  T.  MATTESON  et  aL 
(Supreme  Court  of  Attonsaa.   March  8,  1913.) 

1.  8\UEs  (S  1*>— Mutual  Absent. 

To  constitute  a  cootract  of  Bale,  there 
must  be  mutual  assent  to  the  essential  terms  of 
the  agreement,  and  mere  neRotiationa  as  to  the 
aahject-matter  or  terms  wiU  be  inanffident  to 
make  a  binding  contract 

[Ed.  Note.— For  other  caaes,  aee  Sales,  Cent 
Dig.  H  1,  8-6;  Dec  Dig.  |  1.* 

For  other  defioitlona,  aee  Worte  and  Phraaea, 
ToL  7,  pp.  0291-4306;  voL  8^  p.  7703.] 

2.  Sales  {j  !•)— Cokstbuction— Intebkst. 

The  first  consideration  Id  determining 
whether  a  contract  of  sale  baa  been  made  Is  the 
Intention  of  the  parties. 

tVk}.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  M  1,  3-6;  Dec.  Dig. 

3.  Sales  <1  1*)— Complbtioh  of  CoNraAor. 

If  it  was  the  plain  Intention  of  the  parties 
to  a  proposed  aale  that  something  remained  to 
be  done,  such  as  aaeertaininx  the  amount  quan- 
tity, or  price,  before  title  ahall  paaa,  there  waa 
no  sale. 

[Bid.  Note^For  other  eaaaa,  see  Sales,  Cent 
Dig.  H  1,  ft-ff;  Dec  Dig.  1 1.*] 

4.  SaU8  n  1*)— GOKPZmOR  OF  AOBBEHEnT 

—Title. 

If  the  intention  of  the  parties  was  that  ti- 
tle should  actually  pass,  the  contract  will  be 
binding,  though  something  ramauia  tp  be  done 
in  order  to  determine  the  total  guantity  of 
proper^  sold,  or  the  total  prloe  thereot 

[Kd.  Note.— For  other  caaea,  aee  Salea,  Gent 
Dig.  «  1,  8-6:  Dec  DI^Tll.') 

5.  Sales  <%  !•)- Pmoe— Cebtaintt. 

Where  the  properb  sold  Is  identified  and  a 
method  agreed  on  for  determining  tbe  price,  the 
mere  fact  that  the  total  amount  of  euch  price 
is  not  definitely  fixed  In  the  contract  will  not 
render  the  contract  incomplete. 

[Bd.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  II  1,  8-6;  Dec  Dig.  I  !•] 

6.  Sales  <|  63*)— Comflexeoit  of  CoiriBAOr— 

EVIDKNCE. 

Evidence  held  sufficient  to  go  to  tbe  jury 
on  the  question  whether  an  agreement  for  tbe 
aale  of  a  atock  of  goods  waa  completed  so  as  to 
make  a  binding  contract 

[Ed.  Note.— For  other  caaea(8ee  Sales,  Cent 
Dig.  H  146-161 ;  Dec  Dig.  i  68.*] 


Appeal  from  arcult  Oonrt,  Garland  Ooa» 
ty ;  Oeo.  W.  Hays,  Judge, 

Action  by  E  G.  Hale  and  others  against 
L.  F.  Matteson  and  another.  From  a  judg- 
ment on  a  directed  verdict  for  defendants, 
plaintiffs  appeal.  Beversed  and  remanded 
for  new  trlaL 

AppellantB  broni^t  suit  tor  damagea  fox 
the  breach  of  an  allied  contract  of  sale  of 
a  stock  of  goods.  Tbey  were  ttie  ownen  of 
a  grocery  store  in  tbe  city  of  Hot  Springs, 
known  as  the  "EHlte  Grocery,**  together  with 
the  wagon  and  team  and  other  properly  used 
In  connection  with  said  store,  and  on  April 
8,  1911,  claimed  to  have  sold  and  delivered 
through  their  agent  Bale,  tb»  grocery  store, 
counting  of  the  stock  of  goods  and  mer- 
chandise the  wagon  and  team  at  mnlea^  and 
bameas  used  in  connection  therewith,  and 
the  good  wfll  of  tbe  bnalneas,  to  the  defend- 
ants, U  F.  Ifotteson  and  ^nilie  Jones;  the 
goods  b^g  sold  at  invoice  (nice  as  shown 
by  the  Inventory,  which  was  takoi  immedi- 
ately After  the  contract  of  sale  was  entered 
Into,  the  mnlea,  wagon,  and  harness  being 
sold  for  the  sum  of  $335.  The  mann«  and 
time  of  the  payment  was  also  alleged,  and 
that  the  stock  of  goods,  wagon,  team,  and 
harness  were  dellvraed  to  the  defendants  on 
April  8,  1911,  memorandum  of  the  sale  being 
executed  In  writing  at  the  time,  a  copy  of 
which  was  exhibited  with  the  complaint  It 
was  farther  allied  that  the  defendants  took 
charge  of  the  business  and  carried  same  on 
for  the  period  of  eight  days,  buying  new 
groceries  and  selling  the  old  stock,  and  re- 
c^Tlng  pay  therefor  and  thereafter  aban- 
doned same,  and  that  the  defendants  had 
wholly  failed  to  pay  the  purchase  price  of 
the  property;  that  plaintiffs  carried  out  all 
the  terms  of  their  agreement  with  the  de- 
fendants, and  had  been  '  damaged  in  €he 
sum  of  9760,  for  which  they  prayed  judg- 
ment 

Willie  Jones  denied  the  allegations  of  the 
complaint  and  alleged  that  he  was  not  a 
party  to  the  alleged  contract  U  F.  Mat- 
teson filed  a  separate  answer,  drying  each 
allegation  of  the  complaint  admitted  that 
she  had  negotiated  for  the  purchase  of  fhe 
grocery  store,  as  alleged,  but  denied  that 
the  agreement  was  ever  consummated,  and 
that  she  was  put  in  possession  of  the  stock 
of  goods  or  the  store.  She  alleged  that  there 
was  an  understanding,  and  she  did  enter  into 
an  agreement  to  purchase  the  stock  of  goods, 
but  that  the  details  of  the  agreement  were 
never  settled,  and  the  purchase  was  not 
made,  alleged  that  the  Inventory  of  the  goods 
was  not  taken  as  it  was  agreed  to  be  taken, 
and  denied  the  authority  of  the  agent  to 
sell  the  goods.  She  alleged  that  she  was 
damaged  by  the  failure  of  the  plalntUb  to 
carry  out  the  contract  in  tbe  sum  of  ¥500, 
for  which  ^e  prayed  Judgment  H.  Li  Hale 
terttfled:  That  be  acted  u  the  agoit  for  the 
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owners  of  the  EUte  Grocery  Store.  That  Mra. 
MattesoD  came  to  the  store,  apd  said  she 
desired  to  buy  a  grocery  store,  and  he  talked 
with  her  aboat  the  sale  of  the  EUte  Grocery. 
That  ahe  looked  over  the  stock,  and  they 
went  somewhat  into  detail  aboat  it  In  the 
next  day  or  two  they  came  back  and  made 
another  exandnatloa  of  the  stock  and  talked 
farther  of  the  terms  of  sale.  She  said  she 
would  hare  $1,000  or  $1,200  to  pat  in  it  cash, 
and  he  Instructed  her  to  get  the  money  and 
pat  it  into  the  bank,  as  there  would  be 
some  expense,  time,  and  trouble  attached  to 
the  taking  of  the  Inventory,  and  he  did  not 
care  to  do  this  unless  she  was  in  a  poEdtlon 
to  boy.  She  afterwards  returned,  and  said 
she  had  the  money  in  the  bank,  and  was 
ready  to  make  the  first  payment,  and  asked 
how  much  It  woald  ba  He  said  $100,  and 
the  following  temporary  aKreement  was  then 
executed:  "Articles  of  agreement,  between 
Mrs.  li.  F.  Matteson  and  Elite  Grocery  Com- 
pany, by  H.  L.  Hale.  Mrs.  Matteson  and 
Willie  Johnson  agrees  to  buy  the  stock  of 
groceries  of  the  Elite  Ck>mpany,  and  wagon 
and  team  and  pay  one  hundred  donars  In 
cash  at  completion  of  luTolce  and  one  hun- 
dred and  twenty  five  dollars  the  15th  day 
of  February;  fl25  the  16th  day  of  March, 
and  $125  the  15th  day  of  April.  1011.  Bal- 
ance due  on  stock,  wagon  and  team  to  be 
paid  $100  per  month,  flxtnres  to  be  used 
without  cost  Ull  January,  1911.  H.  Lu  Hale, 
for  EUte  Co.  L.  F.  Matteson.  H.  L,  Hale, 
for  the  BSlte  Grocery  Company,  agrees  on 
his  part  to  deliver  to  Mrs.  Matteson  the 
Bute  Grocery  stock,  consisting  of  about  one 
thousand  eight  hundred  (|1,800.00)  dollars 
worth  of  groceries  and  team  of  mules,  wagon 
and  harness  and  the  good  will  of  the  bud- 
nesa,  at  the  completion  of  the  Inventory  and 
at^nowledges  the  receipt  of  one  hundred  dol- 
lars as  part  payment  thereon.  The  EUte 
Grocery  CO.,  by  H..I*  Hale."  Th&t  she  gave 
her  dieck  for  the  $100  In  payment.  That 
the  inventory  was  completed  the  first  night, 
except  some  heavy  goods  and  case  goods 
that  had  not  been  opened,  and  that,  when 
they  finished,  everything  was  satisfactory, 
and  that  he  tamed  over  the  key  to  the  store 
to  her  and  went  away.  That  he  came  back 
the  next  day,  and  aasisted  in  the  store  and 
lutrodoced  them  to  cnatomers.  That  he  did 
thla  for  two  days.  Introduced  them  to  the 
vrtiolesale  men,  and  that  they  told  the  cos* 
tomera  and  the  wtiolesale  that  they  had 
bought  the  store,  and  that  the  name  of  the 
new  firm  was  Hatteaon  ft  Johnson,  and  that 
he  did  the  same  thing  and  instructed  the  old 
costomara  to  tliat  effect  That  tite  tempora- 
ry agreement  was  drawn  np  becaaie  it  was 
not  convmlent  to  hare  everything  agreed 
upfHi,  and  the  ptuwra  finally  drawn  nntll  the 
lUTentory  had  twen  taken.  That  ahe  was  In 
a  harry  to  take  possesBicm,  and  that  her 
dai^bter  wrote  one  of  the  books  ^rbea  the 
tnrentory  was  mado^  while  J(dinKm  helped 


to  take  the  goods,  and  called  them  out  dar- 
ing the  making  of  It  After  the  Invratory 
was  completed  and  the  agreement  drawn  uPi 
Mrs.  Matteson  refused  to  sign  It  and  final- 
ly abandoned  the  store  without  notice,  leav- 
ing it  In  charge  of  the  porter,  who  advised 
him  that  they  had  gone  away.  The  first 
Inventory,  the  one  under  which  she  purchas- 
ed, showed  $1,861,  including  the  wagon  and 
team.  The  stock  of  goods  amounted  to  $1,- 
616.81,  the  iwlce  of  the  wagon  and  team  be- 
ing $33B. 

Mrs.  Matteson  admitted  making  negotia- 
tions for  the  purchase  of  the  store;  that 
^e  signed  the  written  agreement  and  that 
she  had  been  In  the  store  two  or  three  days. 
telUng  some  of  the  customers  that  she  had 
purchased  same,  and  that  she  had  purchased 
a  few  new  goods ;  that  she  became  dissatis- 
fied about  the  matter,  and  that,  when  the 
final  contract  was  presented  to  her,  refused 
to  sign  it  claiming  to  be  dissatisfied  with 
the  terms  and  that  she  did  not  care  to  buy 
certain  fixtures.  In  her  testimony  she  stated 
that  the  terms  of  the  contract  of  sale  as 
finaUy  written  were  not  as  agreed  on.  and 
that  she  would  not  sign  it  at  aU.  She  denied 
that  ahe  ever  was  In  possession  of  the  store, 
or  that  same  had  ever  been  delivered  to  her, 
although  she  admitted  having  told  some  of 
the  customers  that  she  had  purchased  the 
store,  and  having  bought  certain  bills  of 
goods  during  her  stay  there  for  the  new  firm. 
She  also  claimed  that  the  book  In  which  the 
Ust  of  the  goods  had  been  taken  down  had 
been  In  the  possession  of  Hale  since  the  list 
was  first  made,  and  that  she  would  not  take 
the  stock  on  that  account  She  made  other 
objections  about  the  rent 

WlUle  Johnson  testified  that  they  were  in 
the  store  from  the  8th  until  and  Including 
the  14tli.  and  they  sold  credit  sales  amount- 
ing to  $9&36  daring  that  time,  and  that  Hale 
was  there  every  day  during  that  time.  They 
did  not  have  their  hands  on  the  invoice 
books  the  whole  time  he  had  them,  and  that 
his  mother,  Mrs.  Matteson,  refused  to  Blgn 
that  contract  after  It  was  drawn  np,  and 
after  the  inventory  was  taken,  claiming  that 
it  was  not  in  accordance  with  the  firat  agree* 
meat  made.  She  also  claimed  that  the  price 
of  tlie  goods  in  the  inventory  was  to  be  fig^ 
ured  by  the  wholesale  mendiants,  while  Hale 
claimed  that  it  was  only  In  the  event  of  a 
dispute  about  the  price  that  the^  wore  to  be 
so  flgored.  It  was  not  disputed  that  her 
dau^ter  made  one  list  of  tiie  Inventory  as 
tlw  goods  were  taken  down  and  called  off, 
and  Ur.  Hale  stated  that  list  was  kept  In 
Ute  safe  by  appdleee;  that  he  had  nothing 
whatever  to  do  with  It;  that  It  was  thelv 
copy.  He  said,  further,  that  whu  lira. 
Matteew  objected  to  the  terms  <tf  the  con- 
tract as  finally  drawn  np  being  too  rigid,  be 
agreed  to  make  any  changes  in  it  which  she 
thought  would  rectify  It  ia  accordance  with 
the  agreement  first  entered  into,  and  stae 
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declined  to  sign  it  at  all,  and  claimed  she 
did  want  the  sttx^  and  was  not  going  to 
bare  It 

There  was  a  good  deal  of  other  testimony 
Introduced,  and,  when  it  was  all  In,  the  court 
Instructed  a  verdict  for  the  defendants,  and 
from  the  Judgment  thereon  this  ai^eal  Is 

prosecuted. 

J.  B.  Wood,  of  Hot  Springs,  for  appellants. 
S.  W.  Leslie^  of  Hot  Springs,  for  ajnwllees. 

KIRBY,  jr.  (after  stating  the  facts  as 
above).  [1 , 2]  In  order  to  constitute  a  bind- 
ing contract  of  sale,  there  must  be  a  mutual 
assent  of  both  parties  to  the  essential  terms 
of  the  agreement  Mere  negotiations  be- 
tween them  as  to  the  subjectsmatter  or  the 
terms  of  the  sale  will  not  be  sufficient  to 
make  a  binding  contract,  and,  In  determining 
whether  such  a  contract  has  been  made,  the 
first  conslUeratlon  is  the  intention  of  the  par- 
ties. 

[3-6]  As  said  In  Summit  Lumber  Co.  v. 
Sheppard,  143  S.  W.  (Ark.)  102:  "If  it  ap- 
pears from  the  contract  or  the  plain  inten- 
tion of  the  parties  that  there  remains  some- 
thing to  be  done  relative  to  the  property  as 
between  the  vendor  and  the  vendee — as,  for 
example,  to  ascertain  the  amount,  quantity, 
or  price  thereof  before  the  title  thereto  shall 
pass— then  the  sale  would  not  be  complete 
and  binding.  In  such  event,  the  title  to  the 
property  would  not  pass,  and  tfaer^ore  no  cor- 
responding obligation  to  pay  therefor  would 
l>e  assumed.  On  the  other  hand,  if  from  the 
contract  It  clearly  aiH)ear8  that  It  was  the 
Intmtlon  of  the  parties  that  the  title  to  the 
property  was  actually  passed  and  the  owner- 
ship thereof  transferred  by  the  seller  to  the 
purchaser,  then  the  contract  of  sale  will  be 
mutually  binding  and  ^ective,  althou^ 
there  remains  something  to  be  done  in  order 
to  determine  the  total  quantity  of  the  prop- 
erty sold,  or  the  total  price  tb^^of  [citli^ 
cases].  Where  the  property  sold  is  identi- 
fied, and  a  method  Is  agreed  upon  for  de- 
termining Its  price,  then  the  mere  fact  that 
the  total  amount  of  such  price  Is  not  defi- 
nitely fixed  in  the  contract  will  not  render 
the  aale  incomplete  or  InefFectlve."  In  Emer< 
son  v.  Stevens  Gra  Gb.,  95  Ark.  130 
S.  W.  643,  the  court  said:  "If  the  contract 
is  actually  entraed  into  and  mad^  whethn 
1^  messages,  correspondence^  or  word  of 
month,  the  agreement  becontes  at  once  eftec> 
tire,  altbooA  It  was  expected  that  the  terms 
would  afterwards  be  «nbodled  In  a  written 
Instmmfflit  and  signed.  The  mere  reference 
to  a  fatnre  contract  in  writing  wonld  not 
negative  a  ^«aeat  contract  It  the  terms  tdme- 
of  were  actually  assmted  to  ty  both  parties. 
The  wrlttoi  draft  of  the  contract  would  only 
be  a  convenient  record  of  the  agreemoit  and 
the  evidence  thereof,  bat  It  would  only  con- 
stitute evidence  of  the  agreement,  and  Its 


absence  would  not  affect  the  binding  force 
of  the  contract  that  was  dosed.  Therefore, 
If  an  unconditional  offer  Is  made,  and  that 
offCT  accepted,  this  will  constltate  an  obli- 
gatory contract,  although  the  parties  also 
undffivtend  that  a  written  contract  embody- 
ing the  terms  should  be  drawn  and  execut- 
ed." See  Cage  v.  Black,  97  Ark.  613,  134  S. 
W.  942;  Friedman  v.  Schleuter,  151  8.  W. 
697.  If  appellante'  testimony  that  the  t&naa 
of  the  sale  had  been  agreed  upon,  except 
the  amount  that  was  to  be  paid  for  the  stock 
of  goods,  which  was  to  be  determined  by  the 
inventory  to  be  token  as  agreed  and  that  the 
goods  were  actually  delivered  to  appellees, 
be  true,  as  the  written  agreement  entered 
Into  at  the  time  tends  strongly  to  prove,  and 
their  other  testimony  as  to  the  conduct  of 
the  parties  relative  to  the  delivery  of  the 
goods  be  taken  as  true,  it  would  doubtless 
prove  the  sale  as  alleged.  A  sale  of  the 
goods  could  have  been  made  without  any 
writing  whatever,  If  accompanied  by  delivery 
and  a  partial  payment  therefor,  and  even 
though  the  parties  contemplated  that  there 
should  be  a  further  written  contract  evi- 
dencing the  sale  upon  completion  of  the  In- 
ventory It  would  not  have  prevented  the  con- 
tract of  sale  already  made  being  effective.  If 
it  was  In  fact  made.  Friedman  v.  Schleuter, 
supra. 

[IJ  In  any  event,  there  was  material  testi- 
mony tending  to  show  there  was  a  valid  con- 
tract of  sale  made  by  appellant  as  all<«ed. 
and  the  question  should  have  been  submitted 
to  a  Jury  under  proper  instructions,  and  the 
court  erred  In  directing  a  verdict.  Williams 
V.  Ry.,  147  S.  W.  93,  and  cases  cited;  Hut- 
chinson V.  Gorman,  71  Ark.  305,  73  S.  W. 
793;  Railway  v.  Coleman,  97  Ark.  4S&  135 
S.  W.  838. 

The  Judgment  Is  reversed,  and  the  cause 
remandtod  for  a  new  trlaL 


ST.  LOUIS,  I.  M.  ft  S.  RY.  GO.  t.  HOROAN. 

(Supreme  Court  of  Arkansas.    Feb.  24,  1913.) 

1.  Masteb  ard  Sxbvaht  (It  240*>-QfASnB'8 
LZABILITT  —  CONTBIBUTOXT    NiaUGEIlCB  — 

Ofxbatxoit  or  Railroads. 

A  railroad  Bectfon  foreman  is  bound  to 
keep  ttie  track  in  conditioQ  for  the  passage  of 
traiDs.  Including  any  obstruction  caused  by 
himself  In  the  puformance  of  his  duttes,  to 
take  notice  of  afl  trains,  so  far  as  such  notice 
is  necessary  to  the  performance  of  bis  duty  and 
to  bis  protection. 

[Ed.  Note.--For  other  cases,  see  Blaster  and 
l^rraot  Cent  Dig.  ||  751-766;  Dec.  Dig.  i 

2.  Masteb  and  Servant  (|  248*)— Master's 
Liability  —  Contrihutobt  Neoliornce — 
Injurt  Avoidable  bt  Master. 

Although  a  railroad  section  foreman  is  nec- 
ligent  in  failing  to  remove  bis  speeder  in  front 
Of  an  approaching  train,  and  in  discoTeriog  its 
approach  in  time  ttierefor,  the  railroad  is  not 
excused  for  injuring  him,  where  it  fails  to  use 
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E roper  can  to  prevent  Injury  after  diecorering 
im  in  a  place  of  peril. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Oent  Dig.  H  801-«M;  Dee.  Dig.  § 
24&*] 

3.  Habtbb  and  Sebvaitt  (I  187*)— Master's 

LXABIUTT— FBXXOW  SlBTAin>-OPKBATIOK 

OF  RAUJWADa. 

An  engineer  seeing  a  section  foreman  try- 
ing to  remove  his  apeeder  from  the  track,  and 
himself  to  a  place  of  safety,  had  the  right  to 

E resume  that  the  foreman  would  be  safe  until 
B  discovered  tliat  he  was  in  a  position  of  perIL 
[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  H  26&,  STTO,  273,  274.  277, 
278;  Dee.  Dig.  |18f«) 

4.  Masteb  and  Sebtaut  ^  266*>— AcnoK 

TOR  I N JUBIES— BUHDBW   OF  PBOOF— AVOID- 

ABU  InJUBT. 

A  railroad  section  foreman,  in  order  to  re- 
cover damages  for  personal  Injuries,  has  the 
bnrden  of  proving  hfs  allegations  that  the  em- 
ployte  bi  charge  of  the  train  discovered  bis 
penloos  position  In  time  to  tiave  avoided  injur- 
ing him,  and  were  then  neRligeut  In  failing  to 
use  proper  means  to  avoid  mjury, 

[Ed.  Note.— For  other  cases,  Me  Master  and 
Servant  Cent  tig.  ||  877-906,  966;  Dec  Dig. 
i  266.«] 

5.  Masteb  and  Sebvaht  (|  289*>— Actioh 
FOB  Injitbieb— Qncsnoif  fob  Jubt— Avoid- 

ABZX  IHJUBT. 

On  evidence  in  a  railroad  section  foreman's 
actioo  for  personal  injuries  alleged  to  have 
been  caused  by  defendant's  train  after  discover- 
ing bis  perilous  position,  Ael^  that  the  questioQ 
of  defendant's  negligence  In  nilinc  to  use  prop- 
er means  to  stop  ue  train  and  avoid  injuring 
falm  after  hie  peril  was  discovered  was  for  the 
jury. 

[Ed.  Note.— For  other  eases,  see  Master  and 
Servant.  CSent  Dig.  H  lOSOoOO^  1092-US2; 
Dec.  Dig.  !  289.*] 

6.  Tbial  (I  253»)— IwjuaiEa  to  Sebvant— 

iNSTBUOnONB  EjXCLUDIHO  ISSUES— AVOID- 
ABLE IlTJDBT. 

In  a  railroad  section  foreman's  action  for 
injuries  on  the  ground  of  defendant's  negligence 
in  not  using  proper  means  to  stop  its  train  and 
avoid  injury  after  his  peril  w&a  discovered,  an 
instruction  that  It  was  the  duty  of  the  engineer 
to  use  all  necessary  means  consistent  with  the 
safety  of  the  train  to  slow  down  and  stop  upon 
discovering  plaintiff  on  the  track  ahead  trying 
to  remove  hia  speeder,  and  that  if  he  then  had 
sufficient  time  to  stop,  but  failed  to  do  so,  the 
defendant  was  liable,  was  incorrect  in  that  it 
took  away  from  the  jury  the  question  of  the 
engineer's  right  to  presume  that  plaintiff  would 
clear  the  track  on  discovering  the  train  and  of 
bis  Judgment  that  he  bad  done  so. 

rSU.  Note.— For  other  cases,  see  IMal,  Cent 
Dig.  B  61S-e2S:  Dec  Dig.  ll  268.*] 

7.  Rki^base  (I  C6*>— Avoidance  of  Defense 

— BUBDEN  OF  PBOOF— FBADD. 

A  railroad  section  foreman,  who  alleged 
tliat  he  alcned  a  release  on  false  representa- 
tions ^at  ne  could  retain  his  employment,  had 
the  burdoi  ot  proving  that  fraud  was  practiced 
nm  him  in  procuring  such  release. 

[Ed.  Note.— For  other  cases,  see  Release, 
Cent  Dig.  H  04-100;  Dec  Dig.  {  B6.*] 

&  Masteb  ard  Sebtant  <|  80*>— IbELAZX«r— 

OONDmON  OF  EbCPLOTUBNT. 

A  railroad's  agreement  with  an  injured 
section  foreman  that  be  would  be  permaneutiy 
employed  at  bis  old  position  at  a  certain  wage 
cannot  be  construed  as  an  employment  without 
regard  to  whether  he  discharges  the  duties  of 


the  position  in  a  manner  cetaonably  satisfacto- 
ry to  the  railroad. 

[Ed.  Note.— For  other  eases,  see  Master  and 
Servant  Cent  Dig.  ||  30-86;   Dec.  Dig.  | 

Appeal  from  Gtrcnlt  Conrt^  Jackson  Conn- 
ty;  B.  B.  JeBery,  Judge 

Action  by  W.  C.  Morgan  against  the  St 
Lonls,  Iron  Mountain  ft  Sontbem  Hallway 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Berased  and  remanded 
for  new  trlaL 

Appellee  brought  suit  for  damages  tor  per- 
sonal injuries  alleged  to  have  been  caused 
by  the  negligence  of  the  railroad  company  in 
running  him  down  and  striking  him  with 
one  of  Its  trains  while  he  was  attempting  to 
remove  a  8i>eeder  from  the  track,  and  after 
discovering  his  perilous  position.  The  an- 
swer denied  any  negligence  on  the  part  of 
the  railroad  company,  [beaded  assumption  of 
ride  and  contributory  negligence  of  an^eUee^ 
and  also  set  up  a  settlement  and  release  of 
the  company  from  UabtUty,  executed  by  ap- 
pellee for  a  stated  condderation.  Appellee 
denied  that  he  settled  or  compromised  the 
matter  complained  of  In  the  suit  as  aU^»d ; 
that  he  was  paid  $45  In  consideration  there- 
of ;  and  that  he  executed  a  release  to  appel- 
lant,  Ascharglng  it  from  further  liability 
thereon;  alleging  further  that,  if  appelant 
had  a  release,  it  was  obtained  _by  fraud  and 
ndarepresentatioii  of  the  tuHa ;  that  he  was 
suffering  greatly  from  the  injury,  and  was 
greatly  Inywlred  in  mind  aikl  body,  and 
could  nether  read  nor  write;  that  appel- 
lant's agents  and  servants  "falsely  represent- 
ed to  him  that  be  should  retain  his  emitoy- 
ment  in  the  position  of  section  foreman  with 
the  conqiany,  and  by  such  false  represo^* 
tion,  which  -was  relied  upon  by  him,  Induced 
him  to  execute  some  paper,  the  contents  of 
which  were  unknown  to  him,  but  was  also 
represented  to  him  to  be  an  agreement  fur- 
ther to  employ  him  In  consideration  for  hip 
refraining  to  make  claim  for  his  injury" ; 
that  appellant  knew  such  represratatlons  to 
be  false,  and  ttiat  plaintiff  believed  them  to 
be  true  and  acted  under  such  l>ellef;  that 
if  he  signed  the  purported  release,  lils  con- 
sent was  obtained  through  fraud  and  misrei)- 
resentation,  avoiding  same. 

Appellee  was  27  years  old,  had  been  rail- 
roading about  a  year  at  the  time  of  the  in- 
jury, and  was  section  foreman  of  section  No. 
7  on  appellant's  railroad  at  Olyphant  He 
had  been  section  foreman  about  eight  weeks 
at  the  time  of  the  Injury,  and  related  the  oc 
currence  as  follows:  On  that  morning  be 
had  gone  on  a  speeder  with  Ed  Biley  over 
bis  entire  section  to  the  yard  limits  at  New- 
port They  had  t^tened  some  bolts  thers 
and  were  returning.  All  the  regular  pas- 
senger trains  due  to  go  south  until  late  in 
the  evening  had  passed ;    did  not  know 
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whetliw  the  regolar  freight  trains  bad  or 
not;  coQld  not  tell  what  iraa  In  the  yards 
at  Newport  from  where  be  stopped.  When 
he  started  back  to  Olyphant  and  reached  the 
south  end  of  the  river  bridge,  he  stopped 
and  listened,  bat  did  not  see  any  trains, 
went  on  around  the  point  of  the  cnrre,  and 
stopped  and  listened  and  did  not  bear  any 
trains,  ran  about  half  or  a  third  of  the  way 
around  the  curve  and  stopped  again  and  lis- 
tened and  heard  nothing,  then  moved  on 
around  the  curre  probably  half  the  distance, 
"where  we  stonied  again  and  didn't  bear  or 
see  any  trains,  and  then  moved  on  two  or 
three  t^^hone  poles  when  we  saw  the  train. 
Ed  BUey  saw  U  first  and  says,  'Will,  there 
Is  a  train  rtg^t  behind  oa.'  I  reached  down 
and  threw  the  brake  on  and  stc^nwd  as  <iulck 
as  I  conld  without  throwing  the  whed  off. 
I  looked  ba^  over  my  shoulder  and  saw 
the  train,  saw  the  engineer  standing  up  in 
the  cab  looking  ahead.  I  Bti^«>ed  tba  ear 
as  soon  as  possible,  got  the  vl<dc  and  tald  It 
down,  BteppeA  off  the  end  at  the  ties  right 
by  the  side  of  the  track,  and  stepped  bade 
on  the  end  of  the  ties,  picked  np  my  end  of 
the  car,  and  Ed  Riley  picked  up  Ills  end,  and 
we  started  off  with  it  This  little  wheel 
caught  on  the  rail.  There  were  a  lot  of  tools 
In  the  car,  which  made  It  heavy  in  the  car- 
ter, and  which  made  the  little  wheel  drop 
down,  and  it  looked  like  the  engineer  was 
stopping.  I  thinks  to  myself,  If  I  leave  that 
on  there,  It  Is  liable  to  cause  the  death  of 
several  people,  and  I  think  I  can  get  it  off ; 
sUde  It  off.  I  reached  up  and  was  stooping 
over,  lifting  on  the  axle  of  the  little  wheel, 
and,  while  I  was  doing  that,  the  cow  catcher 
struck  the  little  wheel  and  struck  me,  and 
I  have  been  Injured  ever  since.  When  I  got 
off,  Bd  Riley  got  hold  of  the  front  wheel  on 
my  right-hand  side,  and  I  got  hold  of  the 
rear  of  the  speeder,  and  we  both  lifted  on 
that  side  until  we  got  it  dear  of  the  track. 
That  took  us  about  four  feet,  or  a  little 
more,  from  the  outside  ralL  If  I  had  re- 
mained where  I  set  the  end  of  the  car  down, 
the  oi^ne  vouM  not  have  strudc  me;  Q. 
Why  go  back?  A.  Simply  becanse  I  knew 
if  I  didn't  take  that  wheel  off  It  wai  liable 
to  cause  a  wreck  and  kill  or  Injure  several 
people.  This  was  a  passenger  train,  and  the 
wheel  was  right  Jam  against  the  rail  on 
the  inside  the  track.  The  wheel  was  on 
Uie  east  side  of  the  west  ralL  T^ere  Is  tim- 
ber all  along  there^  and  a  man  on  a  speeder 
cannot  see  more  t^n  two  telephone  poles  be- 
hind him.  This  is  a  straight  track  down 
there  a  little  ways  to  the  curve.  We  were 
struck  along  about  mile  post  266  or  268." 
Appellee  stated  that  he  did  not  know  any- 
thing after  he  was  strudc  until  late  tihat 
night,  when  consdousnesB  returned  to  him  in 
St  Vinc«it's  Host^tal  In  LltUe  Rock.  He 
suffered  much  pain,  and  for  about  three 
weeks  there  was  a  sunk-ln  and  blood-shotten 


place  In  his  bade ;  that  be  passed  wome  blood 
In  bis  urine  for  two  weeks. 

Od  Riley  stated  that  he  was  with  appellee 
on  the  speeder ;  that,  after  the  bridge  watch- 
man told  them  the  train  was  four  honrs  late, 
they  ir&kt  on  down  to  mile  post  No.  266^ 
whore  there  was  a  bad  large  curve  this  stde 
of  It  extending  about  30  telephone  polee; 
there  uren  a  lot  of  saplings  grown  up  there 
to  the  edge  of  the  dump;  that  they  listened, 
upon  reaching  the  bead  ct  the  curve,  about 
five  n^utea,  and  were  sitting  tadng  each 
other  on  the  fQ>eedw,  appellee  btfi^c  oa  th« 
back  and  lodctng  ahead,  and  witness  on  the 
front  end.  Be  also  bad  turned  his  head  and 
was  looking  ahead,  expecting  a  train  tnm 
the  south.  They  stopped  again  halfway 
around  the  carve,  snd  then  ran  on  a  little 
way,  and  witness  UxAed  back  north  and 
"saw  the  train  right  at  ns.**  Anidlee  sbv 
ped  the  speeder  as  Quick  as  he  could,  grab- 
bing the  brakes,  *^and  we  started  to  take  It 
ott.  He  threw  the  bade  oad  down  at  the 
edge  ol  the  track,  and  the  little  wheSl  hm^. 
We  got  It  aU  off  bat  tlie  Uttle  end  of  the 
wheel,  and  he  wnit  aroond  to  g^  it  (tf  when 
the  train  hit  him.  He  was  stooping  down  to 
get  the  little  wheel  over  the  nil;  this  wheel 
being  bung  on  the  inside  of  the  rail.  I  was 
helping  him  to  get  It  off  at  the  tfane  be  was 
struck.  He  bad  stooped  down  to  pl<^  up  the 
wheel  The  train  knotted  him  down  by  the 
car  and  knodced  me  down  the  dump.  I  got 
up  and  got  bade  to  him  and  got  lurid  of  falm. 
AOee  the  train  got  by,  it  stopped  andlMufted 
up  and  totik  us  tm  to  Bald  Knob.  He  was 
hurt  in  the  back  and  was  unccmsdous.  They 
took  him  to  the  doctor's  office,  reached  there 
about  12:30.  The  doctor  dressed  his  wound. 
It  looked  like  blood  was  running  out  where 
the  pilot  bit  lilm  about  the  regltm  of  the  kid- 
neys, Just  above  the  hip  bon&  They  carried 
him  from  there  to  the  infirmary  at  Uttle 
Rock."  Witness  first  saw  the  train  and  said, 
"There  comes  a  train."  The  engine  was 
about  two  telephone  poles,  or  a  little  further, 
distant  He  did  not  see  any  of  the  train 
crew  at  the  time.  When  he  had  the  speeder 
off  the  track,  all  but  the  wheel,  and  Mr.  Mor- 
gan was  trying  to  get  that  off.  the  engine 
was  not  over  a  rail  and  a  half  distant  from 
blm.  If  witness  had  kept  his  natural  posI< 
tlon  on  the  speeder,  he  would  have  been  look- 
ing south  as  the  speeder  was  going  north. 
He  did  not  know  how  far  it  was  Crom  the 
curve  to  the  point  where  the  speeder  was 
struck,  but  there  was  a  little  straight  track 
north  of  the  speeder  where  It  was  taken  off 
the  track.  He  heard  no  alarm  sounded,  but 
saw  the  train.  He  told  Morgan  as  soon  as  he 
saw  It,  and  got  the  speeder  off,  all  but  the 
little  wheel.  "The  speeder  has  two  large 
wheels  that  run  on  the  same  rail,  while  the 
little  wheel  goes  out  on  the  other  rail;  the 
small  wheel  being  the  guide  wheel.  The 
heavy  part  of  the  speeder  Is  built  over  the 
two  large  wheels,  and  the  Uttle  whed  run- 
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nlng  OD  the  other  rail  1b  stretdud  oat  from 
tbe  speeder  by  two  rods.  Wb^  we  sot  tbe 
two  wheela  and  tbe  body  of  the  speeder  off. 
we  had  the  most  of  the  weight  of  the  speeder 
off  the  tratft.  Got  the  q>eeder  clear  of  the 
track,  with  the  exception  of  the  Qttle  wheel, 
which  hung  OQ  that  rail.  When  we  got  the 
speeder  off.  all  except  the  little  wheel,  Mr. 
Morgan  was  clear  of  the  trat^  and  of  tbe 
train,  and  saw  the  train  before  be  went  back. 
lie  saw  the  train  coming  when  be  started 
back.  When  he  looked  back  he  got  clear  of 
tbe  track,  and  after  that  stepped  back  and 
got  hoiA  of  the  little  wheel,  bnt  he  did  not 
step  over  the  rail  then.  It  was  a  passenger 
train,  said  to  be  the  third  section  of  No.  6. 
After  the  train  stmck  Mr.  Morgan,  it  passed 
by  OS  abont  three  car  loigths.  It  never 
touched  me  at  all." 

Con  Blley,  the  engines,  said:  "When 
there  are  three  different  sections  of  a  run- 
ning train,  there  is  a  green  flag  In  the  day- 
time, and  a  green  light  at  night,  carried  by 
the  iveeedlng  sectttMis  tliat  gives  notice  of  the 
following  sections.  Whoi  I  came  around  the 
carve  on  the  north  end  of  the  Wlilte  Btver 
Bridge,  I  saw  an  object  on  the  track  about  a 
mile  ahead  of  me,  and  thought  it  was  section 
men  working  on  the  track.  When  I  got  a 
little  bit  idoser,  I  blew  four  blasts  of  tbe 
whistle,  thinking  th^  would  get  off,  and 
wait  a  little  bit  farther  and  blew  a  cros^bo^ 
whlstia  When  in  aboat  600  or  700  feet  from 
them,  I  began  sounding  danger  whistle,  and 
also  sbnt  off  ateana  and  ap^ied  brakes  to 
stop  train.  "Wbea  I  ccnnmaiced  aonndlng 
danger  whistle,  they  saw  me  and  Jumped  off 
the  car  and  Jerked  the  car  <^  of  tbe  traA, 
and  tbe  small  wheel  of  the  car  caught  on  the 
Inside  of  the  rail,  and  they  left  tbe  car  and 
ran  away  frtmi  it  When  they  first  Je^ed 
the  ear  crff,  I  thonght  fb^  were  goiiuc  to 
take  It  off,  and  tb^  had  time  to  do  so  U 
tb^  had  not  mn  away  firom  it  Mr.  Htnrgan 
ran  back  and  grabbed  tbe  lever  that  runs 
from  tbe  large  wheel  to  the  small  wheel, 
and,  as  he  did  so,  be  stepped  up  In  tbe  track 
and  stni  had  bold  oC  tbe  lever,  bnt  before  I 
got  to  Urn  he  sten>ed  ont  of  Qie  tnudc  and 
never  let  go  of  the  lever,  and  about  that  time 
I  stmck  tbe  wheel,  and  although  I  was  stow- 
ed down  at  that  time  to  about  six  or  eiflfht 
miles  an  hour,  but  urtien  be  came  back  on  the 
track  tbe  second  tlm^  I  did  not  bave  Unte  to 
stop.  Wbn  I  flrat  started  to  stop,  X  could 
have  stopped  If  they  had  not  got  off  the  tracft, 
bnt  tbey  bad  already  got  off  the  tnA  them- 
selves, and  I  thought  tbey  would  take  tbe  car 
off.  They  wonld  bave  gotten  the  car  off  if 
they  had  not  mn  away  Avm  it  When  he 
went  back,  I  oonld  not  bare  stopped  the 
train.  In  regard  to  sectlonmen  and  men  on 
speeders  as  to  looking  out  for  trains,  they 
have  a  time  card  and  know  wliat  trains  are 
due,  and  also  bave  a  book  of  rules  and  know 
that  trains  carry  signals  for  following  sec- 
tions. This  was  Cbe  third  section  of  No.  6, 


and  I  was  carrying  signals  for  the  fourth 
section  following  me.  A  speeder  would  not 
wreck  a  train,  because  It  is  too  smalL  I  had 
about  a  90-ton  engine  pulling  a  passenger 
train  with  nine  coaches,  a  fast  throng  train, 
and  we  were  running  about  40  to  45  miles  an 
boor.  I  do  not  see  how  it  would  be  posslUe 
for  the  snail  wheel  of  a  speeder  to  wreck  a 
train.  I  Judge  that  ttie  speeder  wheel  was 
about  eight  inches  high.  I  have  never  struck 
a  speeder  before." 

The  fireman,  D.  T.  Ow^  stated:  "As  we 
came  around  the  curve,  I  saw  the  speeder 
with  a  couple  of  men  on  it,  and  told  the 
engines,  and  be  blew  the  whistle.  Tbey  did 
not  show  signs  of  getting  off,  and  we  slowed 
down  and  kept  blowing  It,  and  we  were  pret- 
ty close  before  they  showed  signs  of  bear- 
ing It,  and  finally  they  got  off  the  speeder 
and  got  the  speeder,  all  but  the  litUe  wheel, 
off,  and  Mr.  Morgan  got  back  to  get  it  off, 
and  we  bit  the  wheel.  I  thought  tbey  were 
In  tbe  clear,  and  It  seemed  to  me  tbey  got  the 
car  I  was  on  the  left-hand  side,  and  Mr. 
Moi^n  waB  on  the  right-hand  eida  Th^ 
were  In  the  clear  the  last  time  I  saw  them. 
The  train  gave  road  crossing  whistles,  and 
they  did  not  seem  to  bear  it  and  we  blew 
danger  whistles,  which  la  Just  one  whistle 
after  another.  The  men  were  In  the  clear 
the  last  time  I  saw  them,  and  in  safety.  I 
suppose,  after  we  struck  the  speeder,  we 
went  by  about  three  car  lei^tha.  There  were 
nine  coaches  In  the  train." 

Appellant  introduced  In  evidence  a  fnll  re- 
lease, signed  by  ai^lee.  and  witnessed  by 
John  Ll  Blley  and  B.  I*  Hlgglnbotbam,  for 
the  receipt  of  H5  which  was  acknowledged 
to  bave  been  paid.  Ai^tlee  was  In  tbe  hoe- 
pital  a  month,  and  during  «  part  of  the 
time  walked  on  crutches.  During  Christ- 
mas week  he  told  the  doctor  he  wanted  to 
go  home  and  stated:  *The  doctor  pronounc- 
ed me  all  right;  wrote  a  letter  uid  told  me 
to  take  it  to  tbe  dalm  agent,  over  the  Union 
Depot  and  said  be  wonld  settle  with  me.  Q. 
Told  yon  yon  were  all  ri^t  did  be?  A.  Tea, 
sir.*'  He  left  Uttle  Bock  on  tbe  night  of 
the  26th,  and  he  suffered  pain  continuously 
from  that  time  on,  and  was  contlnooasly 
tataag  treatment,  and  had  been  under  the 
care  of  a  physician.  Before  leaving,  be  went 
to  tbe  dalm  agent,  as  he  was  directed  by  the 
doctor  to  6o,  and  admitted  that  be  attempt- 
ed  to  sign  the  reieasft  Said  the  doctor  told 
him  lie  was  able  to  go  bade  to  work;  tliat  he 
Mt  like  be  was  injured;  bnt  after  the  doc- 
tor told  him  he  was  all  right  ahd  the  claloi 
agent  told  him  the  doctor  said  he  was  all 
right  he  thought  he  mlj^t  get  weU ;  that  tbe 
claim  agent  told  him  he  could  not  get  any- 
thtog  out  of  tbe  company,  but  that  he  could 
get  his  Job  back  again  permanently;  that 
he  asked  the  claim  agent  how  long  the  Job 
wonld  last,  and  he  replied,  "As  long  as  you 
want  It"  The  claim  agent  then  proposed  to 
allow  him  straight  time  during  the  time  he 
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was  In  the  hospital,  and  let  bUn  have  his 
Job  back  again  permanently,  and  he  belteTed 
he  woold  do  what  he  said,  and  he  agreed  to 
it  "Q.  State  whether  or  not  you  relied  up- 
on these  statements  made  to  yon  by  Mr.  Hlg- 
ginbotham  at  that  time?  A.  Yea,  sir  [that 
la,  he  thought  he  would  do  what  be  Bald]. 
That  is,  I  signed  that  on  the  promise  of  the 
steady  Job — permanent  Job.  Q.  What  did 
he  tell  yon  as  to  the  contents  of  that  paper? 
A.  He  didn't  tell  me  anything.  Q.  He  didn't 
read  it  to  yon?  A.  No,  air;  didn't  read 
It  to  me.  He  handed  it  to  me  and  asbed  me 
If  I  could  read  It;  handed  it  to  me,  and  T 
told  him,  *No,  sir;  I  can't  read  It*  He  said, 
'Well,  you  know  what  it  is?*  I  says,  'I  don't 
know  whether  I  do  or  not'  He  says,  *Well. 
it  is  Just  like,  Just  what  yon  say and  that 
Is  the  last  of  It;  never  bad  no  more  with 
it  Q.  Just  like  you  say?  A.  Yes,  sir;  just 
like  you  say.  I  told  talm  about  what  I 
thought  I  ought  to  hare;  Tbe  $45  was  for 
what  time  I  spent  In  the  hospital  from  tbe 
first  ct  the  month  to  the  last  I  don't  know 
whether  Ur.  Hlgginbotbam  called  up  Mr. 
Cherry;  but  he  called  up  Mr.  R.  C,  White, 
the  division  roadmaster,  who  was  above 
Cherry.  He  called  up  White  and  asked  him 
if  he  had  my  Job,  and  if  I  could  go  to  work 
when  I  got  back,  and  White  told  him,  'Yes, 
he  can  go  to  work  any  time  he  gets  there. 
He  has  a  Job  In  the  morning,  U  he  was  there 
to  go  to  work.'  And  the  claim  agent  told 
me  what  he  said.  And  after  the  claim  agent 
wrote  my  pass,  he  wrote  a  letter  to  Mr. 
Whlt^  I  gave  it  to  Mr.  White,  and  he  start- 
ed to  write  me  a  pass.  I  told  him  I  already 
had  a  pass.  He  said.  'All  right,  I  will  see 
Cherry  to-n^ht  He  Is  In  town,  and  I  will 
tell  him  to  put  yon  to  work  Oie  first  of  the 
month.'  I  told  him.  'All  right,'  that  It  would 
be  the  first  of  Cbe  month  beftve  I  mnted  to 
gotowork.  And  he  said, 'AU  right,  I  will  see 
Oierry  to-night  and  have  him  put  you  to 
work  the  first  of  the  month.'  I  got  the  $49." 
He  further  stated  that  the  $45  he  received 
-was  for  the  time  he  spent  In  the  hosidtaL 
He  took  the  doctor's  note  to  the  claim  agent, 
bat  Bald  It  was  not  read  over  to  blm,  and  be 
did  not  know  Its  contents.  Tbe  agent  opened 
It  and  read  It,  but  not  so  be  could  hear  it 
He  denied  that  the  nion^  was  paid  him  by 
check,  and  that  he  Indorsed  the  diedc :  also 
aald  that  there  was  no  one  In  the  office  at 
the  time  of  the  settlement  except  Mr.  Hlg- 
ginbotbam, and  he  never  saw  tbeelaiio  agent, 
Blley.  undl  the  time  of  the  trial;  that  the 
paper  was  not  dictated  to  a  stenographer  In 
his  hearing ;  and  that  there  was  none  in  the 
room.  He  said  be  agreed  to  the  release,  un- 
der the  circtimstances.  In  consideration  of 
the  $46  and  the  promise  of  bis  old  Job  back 
again  permanently. 

Higglnbotham  stated  that  he  was  with  tbe 
claim  department  and  settled  the  claim 
against  the  railway  company  with  appellee, 
and  took  tbe  release  introduced  in  evidence, 


marked  Exhibit  A,  to  plalntUTa  testimony, 
the  long-form  release;  that  Morgan  signed 
the  release  in  his  presence  and  In  the  pres- 
ence of  Riley ;  that  he  wrote  all  of  tbe  sig- 
nature hlms^  and  wrote  bis  name  across 
the  face  of  the  voucher  for  $45.  He  read  the 
release  to  him  b^ore  he  sljpied  It  and  tried 
to  get  him  to  write  through  the  body  of  the 
release,  "'This  rtiease  has  been  read  to  me 
and  I  understand  it;'  but  he  said  he  was 
not  a  very  apt  student  at  writing,  but  oonld 
write  hfs  name,  and  I  said,  'All  right  write 
your  name  there;'  and  he  wrote  his  name 
at  the  bottom.  I  lead  this  release  to  him 
Just  as  it  reads  now,  and  he  signed  It  This 
other  paper  draft  No.  G1470,  shows  the  man- 
ner in  which  I  paid  Mr.  Morgan.  He  Indors- 
ed this  draft  end  I  gave  him  the  money  on 
the  draft  Mr.  Morgan's  name  and  my  name 
are  indorsed  on  the  draft,  and  I  turned  it  In- 
to the  bank.  The  name  on  the  back  of  the 
draft  is  Mr.  Morgan's  personal  signature. 
He  wrote  It  and  wrote  all  of  that  name. 
When  the  release  was  drawn,  the  draft  was 
drawn,  and  Mr.  Morgan  Indorsed  tbe  draft 
and  I  indorsed  it  and  paid  him  the  money 
and  put  the  mon^  through  the  ordinary 
manner  of  iiayment  I  did  not  tell  Mr.  Mor- 
gan, during  the  progress  of  this  settlement 
or  at  any  time  relating  thereto,  that  he  could 
get  his  Job  back  at  any  time  be  wanted  it 
and  I  had  do  auOunrtty  to  say  such  as  that 
No  member  of  tbe  claim  department  has  any 
authority  to  say  anything  like  that.  There 
was  a  conversation  abont  bis  Job,  but  I  did 
not  tdl  him  be  could  get  his  job  back  as 
long  as  be  wanted  It  uad  did  not  bave  tbe 
authority  to  hire  blm  or  anybody  dse  at  to 
teU  him  that  be  could  get  Us  Job  indefinite- 
ly. I  had  a  conversation  with  Mr.  Whlte^  and 
Mr.  Morgan  heard  my  end  of  the  convena- 
tlon,  and  I  told  blm  Bfir.  White  said  he  conld 
get  back  to  work.  I  did  not  teU  blm  that 
Mr.  White  said  be  could  have  bis  job  as  long 
as  he  wanted  It;  and  Mr.  White  never  said 
that,  and  I  had  no  authority  to  tell  him  be 
could  get  ba<&  to  vork.  I  dictated  that  re- 
lease to  a  stsnographer.  I  did  not  onne 
here  on  a  subpoena,  but  on  a  pass.  In  addi- 
tion to  dictating  the  release  to  tbe  stenog- 
raphs in  his  presoice,  I  read  the  release 
over  to  him,  and  we  talked  about  bis  Inju- 
ries and  this  matter  quite  a  while  before  the 
settlement  was  made.  Mr.  Mo^n  seemed  to 
talk  intelligently  and  understand  these  mat- 
tns,  and  be  made  no  cnnplalnt  as  to  tbe 
terms  during  tbe  dictation  or  tbe  reading. 
I  ex^alned  to  Mr.  Hwgan  tbat  I  had  the 
CTitire  record  and  the  statonenta,  and  It  was 
Just  after  Ohristmas,  and  Mr.  Morgan  said 
be  had  been  down  there  at  tbe  hospital,  had 
a  wife  and  a  baby,  and  was  a  poor  man,  and 
had  not  been  able  to  buy  bis  wife  and  baby 
any  Christmas  presents.  'I  am  going  home 
and  want  to  take  them  something.'  I  tried 
to  explain  to  Mr.  Morgan  tbat  I  did  not  think 
there  was  any  UabiUtr  In  the  case  from  the 
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facts  that  I  bald,  and  Qaally  said,  'What  do 
yoa  think  70a  ought  to  get?*  and  he  said,  *I 
think  yoa  ought  to  gire  me  ¥50 ;  and  I  said, 
'I  bad  an  Idea  of  giving  you  $35  or  $40  my- 
self;' and  we  finally  agreed  on  and  I 
thought  be  was  pret^  bright  In  taking  It,  be- 
cause I  did  not  think  he  was  entitled  to  It 
He  was  entitled  to  treatment  in  the  hospital, 
as  we  all  pay  for  that  The  reastm  I  quit  the 
service  of  the  company  was  that  I  lost  my 
father  and  went  home  to  take  care  of  his 
farm.  In  which  I  hare  an  undivided  Interest" 

Rlley  stated  that  be  was  at  imsent  claim 
agent  for  tbe  Missouri  Pacific  In  Kansas,  and 
was,  at  the  date  of  the  execution  of  tlie  re- 
lease, dalm  agent  for  the  Iron  Mountain 
and  present  when  the  execution  was  witness- 
ed, and  signed  and  executed  it ;  that  Morgan 
signed  the  release  with  his  own  hand,  and  he 
was  in  the  room  with  Hlgglnbotham  talking 
abont  the  settlement;  that  they  came  to  an 
agreement,  and  Hlgglnbotham  called  a  ste- 
nographer and  dictated  the  release  to  the  ste- 
nographer in  the  presence  of  Mr.  Morgan,  and, 
after  it  was  written,  called  him  to  witness 
Mr.  Morgan's  signature,  which  he  did.  "I 
saw  him  sign  It,  and  also  saw  him  sign  his 
name  acrws  the  face  In  addition  to  his  name 
at  the  bottom." 

Cherry  stated  he  was  roadmastw  for  ap- 
I>ellant  company,  baring  the  territory  from 
Hoxie  to  Little  Bock,  except  that  part  now 
under  construction  between  Bald  Knob  and 
Cabot  Mr.  Morgan  sent  me  a  book  signed 
"W.  O.  Morgan,"  and  I  told  him  he  had  bet- 
ter have  somebody  else  make  it  out ;  that  his 
wrltii^  was  not  very  good ;  and  be  said,  "All 
right;"  but  did  not  say  anything  about  not 
being  able  to  write  at  all.  "I  am  familiar 
with  the  rules  which  the  section  foremen  and 
men  tudng  speeders  are  required  to  observe 
as  to  looking  out  for  trains,  and  I  have  giv* 
en  Instructions  to  Mr.  MOTgan  not  to  use  his 
speeder  during  the  noon  hoars,  and  to  be 
caiefnl  of  trains  and  keep  in  the  clear  with 
tbeir  band  can  or  push  cars,  or  whatever 
they  Tue,  and  it  is  their  duty  to  do  that** 

The  court  instructed  the  jury,  givli^ 
among  others,  over  app^lant's  objediona, 
Instruction  nnnibered  3,  as  follows :  "It  you 
believe  that  tbo  defoidant^  ttuploy^s  In 
charge  of  the  engine  drawing  said  passenger 
train  saw  said  plaintiff  and  the  speeder  on 
the  track  for  some  distance  ahead  of  them, 
and  if  yon  believe  that  at  the  time  of  su(A 
discovery,  or  at  any  time  thereafter,  the  life 
of  plaintiff  or  bis  body  was  in  peril  firom 
sndk  passengw  train,  then  it  was  the  duty 
of  wodi  person  in  charge  of  said  train  to 
employ  all  means  and  ntilUe  all  necessary 
appliances  at  Imnd  to  slow  down  and  stop 
said  train,  consistent  with  the  safety  of  the 
passengers  thereon;  and  If  you  believe  that 
at  the  time  of  tbe  Injury,  and  at  a  sufficient 
time  prior  thereto  for  said  person  In  charge 
of  said  train  to  stop  or  alow  down  said  train, 
plaintiff  was  oigaged  in  removing  tbe  weed- 


er  from  in  front  ot  the  approaching  train, 
and  that  be  was  so  engaged  for  the  purpose 
of  preventing  a  wreck  and  derailing  of  said 
engine  and  said  train,  and  you  further  be- 
lieve that  the  manner  In  which  the  operators 
of  said  train  acted  was  negligent  and  that 
the  emergency  causing  plaintUf's  injury  was 
not  due  to  plaintiff's  negllgmce,  then  your 
verdict  may  be  In  favor  of  the  plaintiff,  un- 
less you  further  find  that  the  plaintiff  has 
released  defendant  from  such  liabHitgr  by  the 
execution  of  a  release." 

The  jnry  returned  a  verdict  and,  from  the 
Judgment  thereon,  this  aiq^eal  comes. 

S.  B.  Klnawortby  and  W.  G.  BIddi(^  both 
of  Little  Bock,  and  S.  D.  Campbell,  of  New- 
port,  for  appellant  Jones  &  Campbell,  of 
Newport  for  appellee. 

KIBBY.  J.  (after  stating  the  facts  as 
above).  It  is  insisted  by  appellant  that  there 
Is  no  testimony  sufficient  to  warrant  a  ver- 
dict against  it  uor  to  avoid  the  release  exe- 
cuted by  appellee  upon  a  settlement  of  his 
claim  for  damages  for  the  Injury  inflicted. 

[1]  It  was  the  duty  of  appellee  to  keep  the 
track  In  condition  for  the  passage  of  trains, 
to  take  notice  of  the  operation  of  all  trains 
upon  the  road,  so  far  as  tbe  observation  of 
them  was  necessary  to  the  performance  of 
his  duty  aud  the  protection  of  himself  and 
his  men,  and  to  keep  the  track  clear  and  free 
of  obstructions  for  the  operation  of  trains 
upon  the  road,  including  any  furnished  by 
himself  and  his  men  In  th#  performance  of 
their  duties.  He  bad  been  over  his  section  in 
the  morning  with  one  of  his  men,  and  they 
were  returning  from  the  other  end  at  the 
time  of  the  Injury,  after  having  been  notified 
by  the  brldgeman  that  a  certain  train  was 
four  hours  late,  which  usually  passed  along 
there  about  that  time.  Appellee  states  tiiat 
he  .was  not  aware  that  passenger  train  Na 
5  was  running  in  sections;  that  he  paid  no 
attention  to  the  signals  upon  the  train,  and 
was  not  expecting  a  train,  exc^t  tiom  tbe 
south.  And  although  be  had  another  man 
on  the  speeder  with  him,  who  sat  facing  to 
the  ninth,  both  of  them  testified  that  they 
were  looking  towards  tbe  south  as  they  pro- 
ceeded tbat  way.  Tbeir  testimony,  it  is  true, 
shows  tbat  th^  exercised  some  care,  both  at 
the  beginning  of  the  curve  and  at  one  or  two 
places  In  rounding  it  to  ascertain  the  ap- 
proach of  trains ;  but  the  fact  remains  that 
they  had  passed  the  curve  a  long  way  before 
the  accident  occurred,  and  did  not  discover 
the  approach  of  tbe  train  from  the  north  un- 
til it  was  close  upon  them.  Upon  discover- 
ing It  they  immediately  set  about  ronovlng 
tbe  speeder,  lifted  the  front  end  of  it  tmm 
the  track  four  ot  five  fdet  and  were  both  in 
tbe  dear,  when  tb^  discovered  that  the  little 
bind  wheel  had  lodged  on  tbe  Inside  of  the 
rail,  and  appellee  turned  and  took  bold  of 
the  connecting  rod,  and  continued  trying  to 
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rauore  It  nntD  it  was  struck  by  the  train 
and  be  was  injured. 

[23  It  was  bis  duty,  as  already  said,  to 
clear  the  trade  of  any  otwtmetion  that  ml^t 
otberwlse  result  from  his  use  of  it  witb  tbe 
speeder  to  this  approaching  train,  and  to  dis- 
cover tbe  approadi  of  tbe  train  in  time  tor 
tbis  porpose ;  bnt.  If  U  be  said  tbat  be  was 
negligent  In  felling  to  dlsdiazge  bis  duty,  it 
would  not  excuse  tbe  railroad  company  tor 
injuring  blm,  if  it  tailed  to  use  tbe  propw 
care  to  prevent  Injnxy  to  blm  aftw  be  was 
discovered  to  be  in  a  position  of  ptfil. 

The  evldmee  is  nndlspnted  tbat  a  lootxmt 
was  k^t  by  tile  tralnmeoi;  tbat  the  speedw 
was  discorded  more  than  a  mile  away  wlien 
the  trabt  was  going  at  40  to  46  miles  an 
bomr;  that  warnings  wore  given,  crossing 
whistles  blown,  .and  danger  signals,  and. 
when  tbe  men  on  tbe  speeder  gave  so  evi- 
dence or  showed  any  eAgaa  o£  being  aware  of 
the  approadilng  tnln,  tbe  oiglneer  slowed 
down  the  speed  of  bis  train  and  bad  gotten 
it  under  control  whm  be  could  have  stopped 
it  befrae  reaching  and  striking  tbe  speeder, 
if  tbe  mat  bad  not  attempted  to  ranove  it, 
and  he  bad  not  thought  that  Ouy  had  r«nov- 
ed  it  and  were  in  the  clear,  or  would  be  by 
tbe  time  he  reached  them.  He  stated  that 
both  men,  after  discovering  the  train.  Jump- 
ed off  tbe  speeder,  took  hold  of  it,  and  car- 
ried tbe  ftont  end  of  It  four  or  five  feet  flt>m 
tbe  track;  that  be  saw  they  were  removing 
it;  that  they  were  in  tbe  clear,  and  bad  time 
to  complete  the  removal  of  It  before  he  would 
reach  them;  tliat  later,  when  he  discovered 
tbat  Morgan  bad  again  taken  bold  of  the 
back  end  of  the  speeder,  and  the  little  hind 
wheel  had  not  been  removed  from  tbe  track, 
be  could  not  stop  the  train,  although  It  was 
runnlDg  at  the  time  slow,  and  there  was  no 
danger  of  a  wreck  In  striking  the  speeder. 

The  testimony  of  all  the  witnesses  shows 
tbat  the  men  on  the  speeder  discovered  tbe 
approaching  train  In  time  to  have  removed 
tbe  speeder,  if  the  wheel  bad  not  bung  on 
tbe  rail  of  tbe  track,  and^  that  they  did  remove 
tbe  front  end  of  It,  and  were  entirely  in  the 
clear  and  Id  a  place  of  safety  themselves  be- 
fore tbe  train  reached  them.  Appellee  stated 
that,  before  stooping  over  to  try  to  release 
the  Uttle  wheel  to  remove  It,  he  looked  and 
saw  the  engineer  standliig  In  the  cab,  looking 
at  him,  and  thought  the  train  was  going  to 
stop. 

[I]  Tlie  mglneer  had  tbe  right  to  rely  up- 
on the  presumption  that  appellee  would  clear 
the  track  of  the  obstruction  and  remove  him- 
self to  a  place  of  safety,  nntil  be  discovered 
that  he  bad  not  done  so,  for  It  was  only  then 
that  he  would  have  known  1dm  to  have  been 
in  a  perilous  position. 

[4]  The  burden  of  proof  was  upon  appellee 
to  show,  in  order  to  recover  damages,  that 
the  employes  in  charge  of  the  train  discover- 
ed his  perilous  position  In  time  to  have 
avoided  injuring  bim,  and  negligentty  failed 
to  use  pn^er  means  to  do  so  after  discover- 


ing his  peril.  Bailway  t.  Watson,  97  Ark. 
664. 1S4  S.  W.  049;  Railway  t.  TownseDd.  09 
Ark.  S8(V  63  S.  W.  991;  B^way  r.  Bundi, 
82  Ark.  522,  102  a  W.  369. 

The  englnea  saw  appellee  get  off  the 
speedw  and  remove  tbe  firont  mA  of  it  from 
tbe  track,  and  thou^t,  as  he  bad  a  rl^t  to 
do,  tbat  It  all  would  be  entirely  removed  be' 
fore  his  train  reached  the  place,  unless  he 
discovered  tbe  qieedw  was  hung  and  tbat 
appellee  was  going  to  coutinae  to  try  to  re- 
move  it  and  vras  In  a  place  of  danger.  Ap- 
pellee eaid  be  saw  tbe  engineer  looking  at 
bim  and  thought  the  train  was  g^ilng  to  stop, 
and  be  eontluued  to  try  to  remove  the  speed- 
er, tbinkliq;  be  could  do  so,  and  that  it  was 
necessary  to  do  ao,  in  mrder  to  prevent  a 
wreck. 

[6]  Und^  these  circumstances,  we  are  not 
able  to  say  tbat  thm  was  not  sufilciait  tes- 
timony to  have  sid)mitted  the  question  of  n^ 
ligence,  on  the  part  of  the  railroad  company, 
in  ftiiUng  to  use  proper  means  to  stop  tbe 
train  and  avoid  the  injury  KCtiex  tbe  p^  of 
appellee  was  discovered. 

[I]  Said  instruction  uumb^ed  8,  however, 
does  not  correctly  state  the  law.  It  told  the 
Jury  tbat  it  was  the  duty  of  tbe  englnemen 
in  charge  of  the  train  to  emi^y  all  tbe  nec- 
essary means  and  appliances,  consistent  with 
tbe  safety  of  the  passengers  of  tbe  train,  to 
slow  down  and  stop  it,  if  they  discovered  the 
appellee  with  b]a  speeder  on  the  track  some 
distance  ahead  of  the  train,  and  the  jury  be- 
lieved that  at  the  time  of  such  discovery,  or 
at  any  time  Qinreafter,  tbe  appellee's  life  or 
body  was  In  peril  from  such  passenger  train. 
It  also  told  them  tbat  if  they  believed  at  the 
time  of  tbe  injury,  or  a  sufficient  time  prior 
thereto  for  them  to  stop  or  slow  down  said 
train,  appellee  was  engaged  in  removing  the 
speeder  from  tbe  track  In  front  of  it,  and 
was  so  engaged  for  the  purpose  of  preventing 
a  wreck  of  the  train,  and  they  believed  tbat 
the  manner  in  which  the  operatives  of  the 
train  acted  was  negligent,  and  tiiat  Qie  emer- 
gency causing  aH>^ee*s  injury  was  not  due 
to  bis  n^llgwce,  th^  should  find  for  btin. 

The  instruction  took  away  from  the  Jury 
entirely  the  consideration  of  the  question  of 
the  engineer's  right  to  presume  that  appelleo 
would  clear  the  track  witb  his  speeder  after 
he  discovered  the  aiiproaching  train,  and  ct 
their  judgment  tbat  tie  had  done  so,  and  told 
the  jury  that  if  be  was  imperiled  from  tbe 
train  any  time  after  bis  dIscov«y  by  tbe  en- 
gtnemen,  and  tbey  could  have  stopped  the 
train,  it  was  necessary  for  them  to  do  so ;  and 
if  they  discovered  him  so  oigaged  a  snffi<deDt 
time  prior  thereto,  and  be  contlnned  engaged 
in  removing  the  speeds.  In  tbe  honest  belieC 
that  it  was  necessary  to  prevoit  a  wnck. 
that  tlie  company  was  liable  if  the  mann»  of 
the  operation  ot  the  train  was  n^l^rat,  and 
the  em»geDcy  was  not  caused  by  ain>ellee*s 
neglig^ce.  This  question  has  nottUng  to  do 
with  the  cas^  and  should  not  have  tieen  sub- 
mitted at  all.  Tbe  (wly  aoeetlon  in  it  was 
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whether  the  englnemen  discovered  appellee 
to  be  In  a  position  of  vera  from  which  he 
conld  not  extricate  wma^if  in  time  to  have 
avoided  the  injary  to  htm,  and  failed  to  nse 
ptOBer  care  to  aroid  the  iajmj  after  locb 
dlscoTery. 

[7,  •]  It  Is  next  contended  that  the  release 
executed  by  appellee  was  ralld,  and  that  the 
oonrt  erred  in  not  declaring  It  so.  The  an- 
swer  alleges  that  It.  was  obtained  frandalent- 
ly  by  false  representations  to  the  awellee  In- 
dndng  him  to  sign  It;  the  partlenlar  repre- 
sentations relied  npon  to  avoid  it  being  that 
the  employes  of  the  claim  d^rtment  told 
appellee  that  they  wonld  give  him  (46  in  set- 
tlement and  permanent  employment  in  his 
old  position,  and  that  the  release,  as  execut- 
ed, red  ted  this  fact  No  reliance  is  placed 
npon  any  misrepresentation  of  the  existing 
physical  condition  of  api>ellee  by  the  doctors 
at  the  time  of  sending  him  from  the  hospital, 
nor  any  r^resentatlon  by  tbem  as  to  the 
time  required  for  the  complete  recoT«y  from 
the  injury.  The  evidence  may  be  regarded 
nndlspnted  thus  far.  The  claim  agent  admit- 
ted that  he  told  appellee  be  did  not  consider 
the  comitany  liable  for  bis  Injury;  that  he 
wonld  give,  him  $46  on  account  of  it,  as  that 
would  about  pay  him  for  the  time  lost,  and 
aiq^ellee  then  suggested  that  he  would  like  to 
bave  his  old  place  bade,  and  the  claim  ag^t 
assured  taim  that  it  would  be  given  to  him. 
He  called  np  the  roadmastOT  on  the  phone,  in 
appellee's  presence  and  hearing,  and,  after  he 
finished  talking,  told  appellee  the  roadmaster 
said  be  could  have  bis  old  place  back  again 
any  time  be  was  ready  to  go  to  work.  Ap- 
pellee took  a  letter  from  the  claim  agent  to 
the  roadmaster,  and  was  likewise  informed  by 
him  that  he  could  have  his  place  again;  and 
he  did  go  back  and  was  given  his  old  posi- 
tion. He,  himself,  does  not  state  that  the 
claim  agent  told  blm  that  the  agreement  or 
stlpnlatlon  that  he  should  have  bis  old  posi- 
tion back  permanently  was  recited  in  the  re- 
lease. Nowhere  does  be  claim  that,  except  In 
the  answer,  but  only  says  that  that  was  a 
part  of  the  consideration  for  the  release  and 
agreed  upon  by  the  employes  of  appellant 
and  himself,  and  but  for  it  he  wonld  not 
have  signed  the  release  at  all. 

Waiving  the  determination  of  the  question 
of  whether  such  a  representation  so  made  of 
ft  promise  to  employ  in  the  future,  without 
any  false  statement  as  to  any  such  stipula- 
tion being  contained  In  the  release  at  the 
time  of  its  execution,  wonld  constitute  such 
a  false  representation  as  would  avoid  the  re- 
lease, it  would  certainly  be  necessary.  In  or- 
der to  avoid  the  effect  of  the  release.  If  It  be 
held  that  such  promise  was  a  part  of  the 
consideration  th«refor,.  that  the  promise  was 
made  without  any  Intention  to  perform  or 
fulfill  it;  and  to  Induce  appellee  to  sign  an 
instrumoit,  which  he  would  not  otherwise 
have  execated.  The  burden  of  proof  is,  ot 
course,  upon  blm  to  show  such  circnmstanoeB 


as  would  reUeve  him  from  the  effect  of  a  re- 
lease, which  he  admits  having  signed;  and, 
although  he  states  that  he  was  "fired"  from 
his  old  poeitlMi  shortly  aftw  it  was  given 
bade  to  him,  he  does  not  deny  that  it  was  not 
because  of  Incomi)etency  or  inefficiency  In  the 
discharge  of  his  duties,  as  testified  to  by  the 
roadmaster  who  relieved  him  of  employment 
The  burden  being  upon  him,  be  cannot  escape 
the  effect  ot  the  releue  without  showing  tluit 
fraud  was  practiced  upon  blm  In  its  procure- 
ment; and,  if  the  agreement  be  claims  to 
bave  been  made  to  permanently  employ  blm 
at  his  old  position  at  a  certain  wage  was 
made  by  thoee  In  authority  to  employ  him,  it 
cwtainly  cannot  be  held*  that  he  should  be 
so  employed  without  regard  to  whether'  be 
discharged  the  duties  of  the  place  in  a  man- 
ner reasonably  satisfactory  to  his  onployer. 

For  the  error  Indicated  In  the  giving  of 
said  instruction  numbered  3,  the  judgment 
is  rev^^,  and  the  cause  remanded  for  a 
new  trial. 


GOYBR  CO.  V.  WILLIAMSON. 
(Supreme  Court  of  Arkansss.    Fek  24,  1913.) 

1.  Oabniseunt  (I  17*)— Pebsonb  SnBJXCT 
TO  GaBNISHUBITT— GOVESmiENT  AOBNOIIS— 

Lkveb  Board. 

A  levee  board,  created  for  puUic  parposes 
and  teqnired  to  peiform  certain  public  dntles,  is 
an  agency  of  the  government  tor  those  purposes, 
and  as  such  li  not  subject  to  garnishment  at 
law. 

[Bd.  Note.— For  other  cases,  see  Oamishment, 
Cent  Dig.  «§  82-34,  44;  Dec  Dig.  {  17.*] 

2.  Gbiditobs'  Suit  (|  8*)— Iaveks— SuncoN- 
TaacToaa— Inbolvenot  of  Contbactob. 

A  BubcoDtractor  having  no  lien  opoa  a 
levee,  and  alleging  the  insolvency  of  the  con- 
tractor, and  that  he  was  without  remedy  at  law, 
may.  In  equity,  sabject  the  funds  in  ute  bands 
of  the  levee  board  due  to  the  contractors  to  the 
payment  of  his  debt 

[Ed.  Note^Fw  other  eases,  see  Creditors* 
Suit,  dent  Dig.  H  12-41;  Dw:;  Dig.  I  a«] 

3.  Mbcbanics'  Liens  (|  18*)— Pbopestt  Snn- 
jKCT— Ptjblio  Pbopebtt— Levees. 

Neither  the  contractor  nor  the  subcontrac- 
tor can  bare  a  lien  npon  a  levee  for  labor  per- 
formed or  materials  furnished. 

[Ed.  Note.— For  other  cases,  see  Medianics* 
Uens,  Cent  Dig.  if  14, 15;  De&  Dig.  {  13.*] 

4.  GBEDnoBB'  Suit  (|  36*)— Laira— Pbiobi- 

TIBB. 

Plaintiff,  contracting  with  a  contractor  to 
do  part  of  levee  work  as  against  a  company 
holding  valid,  equitable  mortgages  and  assign- 
ments of  the  funds  due  from  the  levee  bMrd  to 
the  contractor,  made  and  recorded  in  the  county 
where  the  work  was  done,  previous  to  the  mak- 
ing of  the  subcontract,  and  which  prior  to  plaln- 
tlfrs  suit  in  equity  had  turned  over  to  the  levee 
board  the  contractor's  written  assignment  <A 
the  balance  due,  acquired  no  superior  right  to 
subject  funds  in  the  hands  of  the  board  due  to 
the  contractor  to  payment  on  his  own  sub- 
contract, since  he  oould  have  no  lien  therefor 
until  the  filing  of  his  creditor's  UU  in  the 
chancery  court 

^[BJi  Notfc— For  other  cases,  see  GredltorT 
Suit,  Cent  Dig.  «  146-158rDee.  Dig.  |  36L*] 


•Forothsr 
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5.  Gkeditobs*  Suit  Q  86*)— Iisini  and  Fuor- 

ITIES— ESTOPPBI- 

Where  the  eoaitoble  mortgagee  and  assignee 
of  funds  in  the  Bands  of  a  levee  board  due  the 
principal  contractor  recognized  the  rights  of  a 
subcontractor,  and  expected  to  pay  him  the 
amount  agreed  to  be  paid  by  t^e  principal  con- 
tractor, and  on  collection  uiereof  by  the  prin- 
cipal contractor  and  payment  over  to  it,  paid 
to  the  subcontractor  all  amounts  receivable  on- 
der  bis  contract,  and  agreed  apon  his  comple- 
tion thereof  to  pay  him  the  balance  due  from 
the  retained  percentage  in  the  bands  of  the 
levee  board,  such  mortgagee  and  assignee  was 
estopped  from  claiming  the  percentage  so  re- 
tained as  against  the  subcontractor. 

[EM.  Note.— For  other  coses,  see  Oreditors' 
Salt,  Cent  Dig.  H  146-168;  Dee.  Dig.  |  S6.*] 

Appeal  from  Ohleot  Chancery  Court;  Zach- 
arlah  T.  Wood,  CliaDcellor. 

Salt  by  N.  a  WUIlamson  against  T.  & 
Shields  &  COk,  vith  ganilshm^  against  tlie 
Board  of  Levee  inspectors  <d  Oliieot  County, 
In  which  the  Goyer  Company  Intervenes  by 
answer  and  cross-complaint.  Decree  for  plain- 
tiff, and  the  intervener  appeals.  Affirmed. 

This  appeal  presents  a  qoestioD  between 
Goyer  &  Co.,  interveners  In  the  lower  court, 
and  N.  0.  Williamson,  appellee,  over  a  sum 
of  money  owing  by  the  Board  of  Levee  In- 
spectors of  Chicot  county,  Ark. 

In  November,  1910,  Williamson  filed  a  suit 
and  attachment  against  T.  S.  Shields  &  Co., 
In  the  circuit  court  of  <%icot  county,  and  gar- 
nished the  said  Board  of  Levee  Inspectors, 
alleging  that  T.  S.  Shields  and  John  Xystrom, 
as  partners,  under  the  Qrm  name  of  T.  S. 
Shield  &  Co.,  were  indebted  to  him  in  the 
sum  of  $1,628.33,  for  work  and  labor  done  In 
the  construction  of  a  portion  of  the  Sterling 
enlar^ment  of  the  levee,  In  Chicot  county, 
Sling  therewith  a  statement  of  the  Indebted- 
ness. A  writ  of  garnishment  was  issued,  and 
the  board  admitted  an  indebtedness  of  $2,- 
680.21.  A  demurrer  to  the  complaint  was 
filed,  and  an  amended  complaint,  stating  the 
amount  of  the  indebtedness  of  Shields  &  Co. 
to  Mm  and  the  items  thereof,  and  that  the 
board  was  Indebted  to  said  company  In  the 
sum  of  $1,594.99 ;  that  it  refused  to  recog- 
nize his  rights  to  the  mon^,  and  that  Shields 
&  Co.  were  InsolTent  and  seeking  to  deprive 
him  of  the  compensation  for  the  work,  and 
would  do  so  if  they  were  i>ermltted  to  with- 
draw the  funds,  leaving  the  plaintiff  remedi- 
less. He  alleged  be  had  a  laborer's  Hen,  and 
was  ^titled  to  be  subrogated  to  the  rights 
of  Shields  &  Co.,  who  were  further  indebted 
to  him  in  other  amounts ;  that  the  work  was 
completed,  and  that  there  remained  in  the 
hands  of  the  levee  board  $2,680.21  unpaid  on 
said  work,  and  prayed  Judgment  against 
Shields  &  Oo.,  for  %l,fS283S,  with  interest, 
and  that  the  cause  be  transferred  to  the  cban> 
eery  court  and  upon  a  final  hearing  that  the 
sums  of  money  due  him  be  declared  a  lien 
on  the  sums  of  mon^  in  the  hands  of  the 
Board  of  Leree  Inspectors ;  that  pending  the 
hearing  said  leree  Inspectors  be  made  a  par- 


ty and  enjoined  from  paying  any  of  the  snms 
to  Shields  &  Co.  until  a  final  disposition  of 
the  cause.  A  demurrer  to  this  amoided 
pleading  was  oT^mled,  end  the  cause  trans- 
ferred to  the  chancery  court,  with  leave  to 
make  up  proper  pleadings  after  the  same  had 
been  lodged  in  that  court  An  Injunction  was 
also  granted  against  the  Board  of  Levee  In- 
spectors, restraining  them  from  paying  oat 
as  much  as  $2,000  of  the  moa^  In  tbdr 
hands.  Shields  &  Co.  filed  no  answer  to  the 
complaint  The  Board  of  Levee  In^>eetOTa 
answered  that  it  had  in  its  possession  ^000, 
held  by  it  to  await  the  result  of  Williamson's 
suit,  as  subcontractot  against  Sliields  ft  Co.. 
as  coutracbns  fw  the  levee  work  In  Chicot 
county. 

The  Goyer  Company  made  itself  a  party 
and  intervened  on  March  29,  1911.  It  filed 
an  answer  and  ctoss-complalnt,  denying  that 
the  board  had  any  sums  of  mon^  due  T.  S. 
Shields  ft  Go.  to  which  WllUamson  was  enti- 
tled, denying  that  he  bad  a  laborer's  lien  up- 
on the  funds  or  debt,  and  his  right  of  subro- 
gation to  the  rights  of  Shidds  ft  Co..  and 
also  denying  Uiat  ShleidB  ft  Oo.  had  any 
right  to  the  mon^  in  the  hands  of  the  levee 
in^KCton.  It  set  out  tilat  it  was  a  corpwa- 
tlon  In  JOsalssip^;  that  it  had  furnished 
Shields  ft  Oo.  money,  siQiplie^  nnd  outfits  for 
levee  construction  work,  and  had  taken  deeds 
of  trust  to  secure  the  payment  therefor,  in. 
which  all  sums  of  money  due  or  to  become 
due  to  said  company  for  levee  construction 
work  were  assigned  to  the  Goyer  Company. 
These  deeds  ot  trust  were  filed  as  exhibits  to 
the  crosB-bUl.  It  was  alleged,  also,  that  they 
were  of  record  in  Chicot  county,  Ark.,  at  the 
time  of  the  subcontracting  of  the  levee  work 
by  the  complainant  Williamson.  They  fur- 
ther alleged  that  on  March  7,  1911,  Shields 
ft  Co.  transferred  and  assigned  to  them  all 
the  sums  of  money  or  accounts  due  them,  or 
either  of  them,  by  the  Board  of  Levee  In- 
spectors of  Chicot  county,  naming  the  amount 
then  due  of  $3,250  to  the  Goyer  Company, 
and  on  that  date  gave  an  order  to  the  Goyer 
Company  on  the  Board  of  Levee  Inspectors 
for  said  mon^,  or  a  warrant  for  the  same, 
exhibiting  a  copy  of  the  order  with  the  com- 
plaint; that  on  March  11,  1911,  said  com- 
pany with  Shields  ft  Co.  and  John  Nystrom 
gave  an  order  to  the  board  to  pay  said  com- 
pany whatever  sum  might  be  due  to  Shields 
or  Shields  ft  Oo.  and  John  Nystrom,  reciting 
that  Goyer  ft  Co.  had  an  order  for  the  trans- 
fer of  the  same,  and  this  order  was  filed  by 
Mr.  Shields  with  the  board  on  March  24, 
1911,  and  a  copy  exhibited  vrlth  the  plead- 
ings, setting  up  that  the  said  fund  was  owned 
by  the  said  Goyer  ft  Go.  before  the  bringing 
of  the  suit  In  the  circuit  court  the  transfer 
being  alleged  to  have  occurred  March  29. 
1911,  and  denying  that  the  complainant  had 
any  right  to  the  said  fund.  It  prayed  that 
the  Board  of  Levee  Inspectors  be  required  to 
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pay  the  stuiis  oyer  to  it,  that  complainant  be 
denied  any  ilgbt  thweto,  and  made  Its  an- 
swer a  crosa-bUl.  Notes  and  deeds  of  trust 
securing  tbem,  of  date  Jnne  22d  and  Angust 
22d,  were  introduced  in  evidence,  and  con- 
tained the  following  clause:  "It  is  hereby 
understood  and  agreed  that  the  proceeds  of 
all  contracts  entered  into  by  T.  8.  Shields  ft 
Company,  Shields  Bros.,  and  Nystrom,  or  that 
may  hereafter  be  entered  Into  by  us  or  either 
of  us  or  any  of  us  dnrlng  the  life  of  this  con- 
tract for  levee  or  other  construction  work, 
are  hereby  asalKned  to  the  said  Ooyer  Com- 
pany, which  said  proceeds  shall  be  duly  ap- 
plied when  collected  to  the  credit  of  our  ac- 
count and  Indebtedness  to  said  Ooyer  Com- 
pany, as  the  same  may  accrue,  and  if  such 
estimate  and  proceeds  shall  not  be  paid  over 
to  said  Ooyer  Oompany,  the  said  Qoyer  Com- 
pany shall  have  the  right  to  declare  all  of 
SDcb  indebtedness  owing  by  us  to  be  due,  and 
shall  have  the  right  to  foreclose  the  sama" 

The  deed  of  trust  of  June  22, 1900,  was  fil- 
ed for  record  on  July  7, 1909,  In  Chicot  coun< 
ty,  and  the  one  ot  Angnst  22d  was  filed  there 
on  S^>tember  2T,  1909,  for  record.  It  was 
agreed  that  Shields  Bros,  and  Nystrom  owed 
the  Ooyw  Company  919,90&48  on  account; 
that  copies  of  the  order  attaclied  to  the  an- 
swer and  the  assignment  of  Bbldds  &  Go.  of 
98,260^  or  whatever  m^t  be  due  tbem  by 
the  Board  ot  Levee  Inmectors,  were  coxdes 
of  the  <nrl|dnal. 

WDllamson  testllled  that  be  was  a  resident 
of  lioalslana,  ■obcontraeted  a  part  of  the 
SterUng  railarg»nent  of  the  Chloot  levee  from 
T.  S.  Shields  ft  Gb.,  and  the  work  be  did 
under  the  contract  amounted  to  (9,599.79, 
and  that  said  company  lacked  paying  for  the 
work  and  still  owed  a  balance  on  the  work 
of  91,628.83,  that  Shields  &  Oa  contracted 
with  the  Board  of  Levee  Inspectors,  and  that 
there  was  on  November  10, 1911,  10  per  cent, 
of  the  contract  price  retained  by  the  board 
and  8  cents  per  cubic  yard  on  27,967  yards 
of  dirt  removed  In  making  the  drainage 
ditch,  the  cimtract  price  for  the  renoval  be- 
ing 21  cents,  of  which  amounts  18  cents 
iMd  been  paid.  Ha  also  stated  that  he  bad 
a  conversation  with  Edmond  Taylor,  general 
manager  of  Ooyer  ft  Co.,  in  the  presence  of 
T.  S.  Shields,  and  that  I^lor  agreed  to  pay 
him  all  this  retained  percentage,  admitted 
at  that  time  to  be  $1,000,  approximately. 

The  testimony  shows  that  all  the  money  he 
had  received  for  the  work  done  under  tbe  sub- 
contract bad  been  first  paid  to  Shields  of 
Shields  ft  Co.  by  the  board,  by  him  turned  over 
to  the  Ooyer  Company,  and  by  the  Ooyer  Com- 
pany to  him  (Williamson).  There  had  been 
some  trouble  between  him  and  Shields  about 
the  collection  of  certain  of  the  money,  after 
Shields  had  made  a  collection  from  the  board 
and  lost  a  certain  sum  of  money  dealing  In 
cotton  futures,  and  failed  to  turn  the  collec- 
tion over  to  the  Goyer  Company.  He  tried 
to  get  Shields  to  go  with  him  afterwards  to 


the  Goyer  Company  and  make  satisfactory 
settlement,  but  Shields  dlsUked  to  go,  claim- 
ing that  if  TaylOT,  the  manager  of  the  com- 
pany, knew  he  lost  mon^  dealing  in  cotton 
futures  he  would  take  bis  outfit  away  from 
him  and  cltwe  him  out  entirely,  and  he  went 
and  asked  Taylor  If  he  would  pay  him  the 
money  Shields  owed  him,  and  that  Shields 
stated  he  would  pay  blm  every  cent  he  bad 
received  on  the  Sterling  woA,  which  was 
his  subcontract  under  Shlelda  At  the  time 
there  was  10  per  cent  held  back  on  tbe  work 
completed.  That  the  Goyer  Company  paid 
him  this  10  per  cent,  and  Mr.  Taylor  assured 
him  wh^  the  contract  was  completed  he 
would  pay  the  entire  10  per  cent  held  back 
by  the  Board  of  Levee  lospectora,  which  was 
approximately  $1,000.  That  Taylor  was 
much  put  out  when  he  found  Shields  had 
been  dealing  In  cotton  futures.  Taylor  and 
Shields  both  offered  to  turn  over  the  entire 
contract  to  blm;  let  him  draw  tbe  money 
due  on  tbe  contract  oi^  completion  of  the 
work,  indudlng  the  percentage  retained  by 
tbe  board.  That  he  refused  to  take  the  con- 
tract because  the  retained  percemtafft.  would 
not  cover  tbe  amount  due  him,  and  bad  Tay- 
lor's assurance  that  he  would  get  tbe  retain- 
ed percentage  without  doing  any  work,  ex* 
cept  on  bis  subcontract  Thylor  told  blm  tbe 
Ooyer  Company  was  furnishing  all  tbe  ad> 
vanoes  to  Shields  ft  Go.,  «Mhifag  tbera  to  do 
their  lefvee  work  and  carry  out  their  con- 
tract This  witness  furthor  said  tiiat  Taylor 
did  not  Inform  blm  of  tbe  assignments  by 
Shields  ft  Co.  to  tbe  Ooym  Company,  but 
that  Shields  turned  .over  all  estimates  to 
them  afto*  he  collected  the  money  tcom  the 
levee  board.  He  stated  wboi  be  first  took 
tbe  subcontract  with  Sbitfds  be  wrote  the 
Goyer  Company,  having  understood  that 
Shields  ms  tied  up  with  them,  and  had  a 
reply  from  them. 

Edmond  Taylor,  general  manager  at  the 
Goyer  Company,  testified  as  to  tbe  correct- 
ness of  tbe  accounts  and  tbe  amonnte  due 
trem  Sbldds  Bros.,  from  T.  8.  Shields,  and 
3oba  Nystrom  to  the  Ooyer  Company,  and 
tbe  execution  ot  tbe  mortgages  and  deeds  of 
trust  securhig  the  indebtedness,  the  assign* 
ment  thereby  of  tbe  proceeds  arising  from 
the  contracts  for  levee  work,  and  that  at  tbe 
time  of  tbe  executira  of  tbe  trust  deeds  tbe 
contract  between  Shldds  ft  Go.  and  tbe  levee 
board  had  already  been  entered  into;  that 
Shields  ft  Co.  had  done  business  with  their 
company  for  a  number  of  years,  and  all  the 
property  In  the  deeds  of  trust  had  been  pur- 
chased by  money  paid  and  furnished  by  the 
Goyer  Company;  that  they  had  made  their 
bonds  for  levee  contracts,  etc;  that  all  tbe 
estimates  for  the  levee  work  were  turned 
over  to  the  Goyer  Oompany  by  T.  S.  Shields 
&  Co.  under  these  deeds  of  trust,  except  one 
Item,  which  was.  used  by  blm  without  the 
knowledge  or  consent  of  the  company  In  a 
cotton  future  deal ;  that  he  was  authorised 
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to  receive  tbe  eetimatas  for  the  Goyer  Com- 
pany, and  did  It  in  every  Instance,  exoex^  tbe 
one  motioned.  He  said  Shields  and  Wll- 
Uamaon  came  to  his  office  and  acknowledged 
that  tbcff  liad  used  a  check  from  the  Chicot 
Levee  Board  In  cotton  speculation,  and  both 
instated  that  he  advance  money  to  Shields 
80  he  conld  make  advance  to  WUliamaon  for 
the  contract  for  the  levee  work,  as  to  which 
he  bad  contracted  with  WlUiamaon,  and 
stated  he  said  he  would  not  pay  out  any 
money  until  It  came  into  hla  hands;  that 
he  was  much  put  out  that  some  of  the  money 
had  been  used  In  cotton  future  speculation, 
and  expressed  himself  so  emphatically  at  the 
time;  that  Shl^da  had  no  Income,  except  esti- 
mates from  the  levee  board,  which  w^  turn- 
ed  over  to  the  Goyer  Company,  and  that  all 
payments  of  every  description  which  Shields 
made  to  Williamson  were  made  throng  the 
Goyer  Company,  with  the  exertion  of  the 
$600  used  In  the  cotton  future  deal  and  a 
little  cash  item  of  $50.  He  denied  that  he 
told  Williamson  be  would  pay  him  the  re- 
tained percentage  when  be  completed  the 
work,  and  said:  "I  didn't  make  any  such 
statement  to  him.  I  did  have  a  conversation 
with  him,  but  I  didn't  make  the  statement 
that  I  would  pay  bim  $1,000  whoi  he  com- 
pleted his  work.  I  stated  to  bim  that  I 
would  pay  bim  nothing  until  tbe  money  was 
collected  and  paid  over  to  me  by  Shields,  but 
I  did  state  to  bim  that  when  all  the  work 
was  completed  on  the  contract  I  would  pay 
him  $1,000  retained  percentage  be  claimed 
was  owing  to  bim."  He  said,  farther,  that 
WniiamsoD  knew  of  the  deeds  of  trust  and 
tbe  assignments  therewith,  and  that  all  pay- 
ments to  him  had  to  come  through  tbe  Goyer 
Company ;  that  be  had  discussed  It  with  falm 
at  tbe  time. 

The  president  of  tiie  levee  board,  I.  H. 
Wortbington,  stated  that  the  contnuit  for  tbe 
enlargwnmt  of  the  levee  In  Oilcot  county, 
known  as  the  Sterling  enlargement;  stations 
8960  to  8980  and  40S0  to  was  let  to  T. 
S.  Shields  A  Od.,  and  them  sublet  to  Wtl- 
Uamaon,  and,  further,  that  there  was  10  per 
cent  retained  on  the  entire  contract;  that 
be  bad  turned  over  no  mon^  since  Novem- 
ber 10, 1911,  esc^  nndw  order  of  the  court 

Hie  contract  of  BMelda  ft  Go.  with  tbe 
board  and  the  bond  for  the  performance  of 
It,  both  providing  that  the  company  should 
be  reqtonslble  for  and  pay  all  liabilities  fn- 
corred  in  the  consbrDction  oC  tbe  levee  work, 
tat  tbe  labor  and  mattflals  used  In  Us  conr 
struction,  were  introduced  in  evidence,  and 
the  Goyer  Company  was  surety  on  the  bond. 

The  court  ft>und  that  Shields  &  Ca  enter- 
ed into  the  contract  to  oonstmct  the  tevee 
work,  pay  for  aU  labor  and  materials  used 
in  the  ctmstructiim  tbca«ot.  Tlmt  tbe  Goyer 
Oonipany  became  mrety  on  the  bond.  That 
after  tbe  execnti<m  of  the  contract  Shields 
sublet  «  portion  of  the  work  to  WllUamson. , 
That  the  Goyer  Company  had  notice  of  the 


subcontract,  assmted  to  It;  and  sold  WilUam- 
son  all  bda  sni^lles  for  which  he  paid  and 
rec^ved  money  for  his  work  through  said 
company  as  the  work  progressed  aftw  it  had 
been  collected.  That  he  completed  his  sub- 
contract, and  that  there  remained  doe  on  the 
work  dtme  by  him  for  the  levee  board  tbe 
sum  of  $1,691.09,  made  up  of  10  per  cent  re- 
sore  by  the  levee  board,  until  the  comple- 
tion of  the  Sterling  contract  and  8  caits  per 
yard  retained  on  tbe  contract  price  of  re- 
moving 27,967  cubic  yards  of  dirt  In  con- 
structing a  drainage  ditch,  necessary  to  tbe 
work.  That  the  board  owed  Shields  &  Co. 
other  sums  on  the  remainder  of  tbe  levee 
work  besides  that  due  on  tbe  Williamson 
subcontract  On  Novonber  11, 1910,  William, 
son  filed  a  suit  in  the  circuit  court  against 
Shl^ds,  and  had  garnishment  Issued  against 
tbe  board.  That  a  dmnrr^  was  sustained 
to  the  complaint  in  the  circuit  court,  amend- 
ed comidaint  flied,  and  tbe  cause  transferred 
to  tbe  chancery  court  and  by  agreement  all 
sums,  exc^t  $2,000  was  paid  over  by  the 
board  to  the  Goyer  Company  on  the  order 
of  T.  S.  Shields  &  Co.  That  tbe  Goyer  Com- 
pany asked  and  was  allowed  to  foe  made 
party  defendant  and  filed  answer  in  the 
equity  court  <daimlng  all  the  sums  in  the 
hands  of  the  levee  board  due  upon  the  Shields 
contract  by  virtue  <tf  an  assignmrnt  frcnn 
Shields  Bros. 

Tbe  court  found  that  the  assignment  was 
sufficiently  definite  and  certain  to  convey  the 
interest  of  Shields  &  Co.  in  the  funds,  but 
that  the  Goyer  Company,  by  Its  action  in 
approving  the  subcontract  with  the  plaintiCf, 
Williamson,  and  its  dealings  with  bim  In  re- 
lation thereto,  Is  estopped  from  claiming  any 
of  tbe  funds  due  for  work  performed  by  him 
which  amount  to  $1,681.99,  until  he  Is  paid 
off,  and  that  Shields  Is  Indebted  to  blm  In 
the  sum  of  $1,628.33,  with  interest  at  6  pec 
crat  from  July  1,  1910,  and  tcsidered  Judg* 
ment  accordingly. 

The  Goyer  Company  appeals  from  the  de- 
cree In  Wllllanwm'a  flavor  against  It  and 
the  board. 

W.  Garland  Street  of  Lake  TUIag^  for  ap- 
pellant Wynn,  Wasson  A  Wyun.  of  Green- 
vlUe,  Miss.,  and  N.  &  Scott  of  lAke  TU- 
lag^  for  appeUesL 


KIBBY.  J.  (after  stating  flie  fftcta  as 
above).  It  Is  contended,  first  that  a|H>ellee 
acquired  no  lien  by  his  gamlsbmrat  proceed- 
ing In  the  circuit  court  and  that  tbe  assign- 
menta  from  Shields  &  Co.  contained  In  the 
deed  of  trust  and  also  the  order  from  them 
to  the  board  directing  tbe  payment  of  the  bal- 
ance due  upon  bis  contracto  to  the  Goyer 
Company,  were  made  prior  to  the  transfer 
of  the  caoBe  to  equity  and  tbe  fixing  of  the 
Iloi  by  tbe  equitable  gamisbment  and  that 
he  acquired  no  Hen  against  said  fund  ther^y. 
,  [1]  The  levee  board  was  one  created  for 
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pnbUe  pnrpoaes,  and  given  certain  powera 
and  required  to  perform  certain  duties  for 
the  public  coed,  and  waa  an  agency  for  the 
SOTernment  In  fact  for  such  purposes,  and  as 
snch  was  not  subject  to  garnlslunent  at  law. 

[2]  Upon  tbe  transfer  of  the  suit  to  equity, 
however,  the  allegations  of  the  insolvency  of 
the  contractors,  and  that  appellee  waa  with- 
out remedy  at  law,  be  could  have  subjected 
the  funds  In  the  hands  of  the  levee  board  due 
the  contractors  to  the  payment  of  his  debt 
within  tbe  doctrine  heretofore  announced  In 
Plummer  v.  School  District,  90  Ark.  236,  118 
8.  W.  1011. 134  Am.  St  Rep.  28, 17  Ann.  Cas. 
SOS. 

[3.4]  Neither  the  contractor  nor  the  sab- 
contractor  could  have  bad  a  lien  upon  the 
levee  instructed  for  labor  performed  nor 
materials  furnished.  It  may  also  be  con- 
ceded  that  the  Intervener  company  had  valid 
equitable  mortgages  and  aaslgnmenta  of  the 
funds  in  the  hands  of  the  levee  board,  due 
Shields  &  Oo.,  contractors,  for  the  construc- 
tion of  tbe  levee  under  bla  contract  with  It, 
and  that  such  mortgages  and  asslgnm^te 
were  made  and  recorded  in  Chicot  county,  at 
tbe  time  Williamson  contracted  with  Shields 
ft  Go.  to  do  a  portion  of  such  levee  work.  It 
la  also  true  that  the  written  assignment  of 
Shidda  &  Go.  of  the  balance  of  the  fund  due 
upon  tbe  completed  work  of  date  March  7, 
1911,  to  Goyer  ft  Co.  was  turned  over  to  the 
levee  board  by  said  company  before  tbe  trans- 
fer of  this  suit  to  equity.  Under  these  con- 
dltlooi^  he  could  not  have  acquired  a  su- 
perkv  light  to  subject  any  of  the  funds  in 
the  handa  (tf  the  levee  board,  due  to  Shields 
&  Go,  for  tike  construction  of  the  levee  to 
the  payment  ot  his  debt  against  Shields  & 
Go.  for  the  construction  of  the  work  under 
his  anbeontract;  alnoe  lie  conld  have  no  lien 
for  any  aach  work  done,  nor  materials  fur- 
nished, nor  against  the  funds  in  the  hands  of 
the  levea  board  until  the  filing  of  bis  credi- 
tOT'a  bill  in  tbe  duuio»y  court 

[f  ]  Tba  testimony,  however,  shows  that  at 
tile  time  of  entering  into  the  subcontract  for 
tbe  construction  of  certain  of  the  levee  work 
he  notified  Goyer  ft  Go.,  interveners  herein 
and  mortgagees  of  T.  S.  Shields  &.  Co.,  tbe 
princbial  contractor,  of  his  subcontract,  and 
there  was  no  objection  to  it,  npon  the  part  of 
tbe  Intervener.  It  Is  admitted  that  he  bought 
his  anpplies  from  said  intOTenw  compai^, 
and  that  all  tlie  payments  that  were  made 
to  lilm  for  work  done  under  the  subcontract 
were  made  through  said  Goyer  ft  Co.  after 
Ibe  estimates  of  the  work  bad  been  made, 
the  money  collected  by  Shields  of  the  firm  of 
principal  contractors,  and  turned  over  to  said 
Goyer  ft  Co.  That  they  had  paid  bim  all  the 
amomits  so  collected,  shown  to  be  due  for  his 
work  under  tbe  subcontract,  except  In  one 
Instance^  -when  Shields  bad  diverted  some 
of  the  monoy  and  lent  it  In  a  cotton  future 
deaL  Williamson  testified  that  thereafter  he 
went  to  the  Goyer  Company  for  an  under- 
atandlng  and  asttlement,  and  was  assured  by 
1M8.W.-84 


I  the  manager  that  he  would  be  paid  the 
amount  of  the  retained  percentage  under  the 
contract  with  the  levee  board,  still  in  its 
hands,  upon  the  completion  of  tbe  work. 
If  be  would  continue  tmtU  his  work  was  com- 
pleted. It  is  true  the  manager  denies  this, 
but  he  saya:  "I  stated  to  him  that  I  would 
pay  him  nothing  until  after  the  money  was 
collected  and  paid  over  to  me  by  Shields,  but 
I  did  state  to  bim  that  when  all  tbe  work 
was  completed  on  the  contract,  and  the  Goyer 
Company  was  paid,  I  would  pay  him  $1,000 
retained  percentage  be  claimed  was  owing 
him."  The  contract  had  been  completed,  and 
all  the  money  due  therefor  under  the  ex- 
tract with  Shields  ft  Co.  for  Its  construction 
had  been  paid  to  tbe  Ooyer  Company,  so 
far  as  the  record  discloses,  except  tbe  re- 
tained percentage  and  the  amount  ordered 
held  by  tlie  court's  order,  subject  to  the  pay- 
ment of  the  amount  due  Williamson  under 
bis  subcontract,  If  he  should  recover  In  this 
suit 

It  is  true  the  testlmoiiy  does  not  disclose 
that  the  contractor  received  a  greater  amount 
of  compensation  for  the  construction  of  the 
levee  work  than  be  agreed  to  pay  to  the  sub- 
contractor upon  tbe  portion  thereof  construct- 
ed by  him,  but  it  may  be  assumed  that  they 
did,  for  otherwise  there  would  have  been  no 
Interest  to  the  contracting  firm  to  make  a 
contract  and  allow  the  subcontractor  the 
same  rate  of  compoiaation  for  a  portion  of 
the  work  that  was  to  be  received  by  the  prin- 
cipal contractor  for  the  whole  of  It 

The  chancellor  could  well  have  found  from 
the  entire  course  of  dealing  between  the  in- 
tervener conqtany  and  aroellee  herein  that 
it  recognized  his  subcontract,  expected  to  pay 
him  the  amount  that  was  agreed  to  be  paid 
by  the  principal  contractor  thereunder ;  that 
It  did  pay  him  all  such  amounts  as  were  re- 
c^ved  by  him  under  bis  subcontract  after 
the  collection  thereof  by  the  principal  con- 
tractor and  delivery  to  them,  except  In  tbe 
one  instance  of  the  cotton  future  deal,  al- 
ready maittoned,  and  that  it  agreed  upon  hla 
completion  of  the  subcontract  to  pay  him  the 
balance  due  under  bis  contract  of  the  re- 
tained percentage  thweon  in  the  hands  of 
the  levee  board.  The  manager's  statement  is 
really  tat  in  ocoilHct  with  this  finding.  He 
said:  "I  did  state  to  hbn  that  when  aU  the 
work  was  completed  on  the  contract,  and  the 
Goyer  Cbmpany  w&s  paid.  I  would  pBS  bim 
tbe  tl,000  retained  percentage  be  claimed 
was  owing  him.**  He  snxBly  could  not  have 
expected  Williamson  to  understand  from  this 
statement  that  be  meant  when  all  of  the 
contract  was  completed  and  all  the  work  was 
comi^eted  on  tbe  contract,  and  the  Goyer 
Company  lutd  been  paid  In  full  all  indebted- 
ness owed  it  by  Shields  ft  Co.,  the  principal 
contractors,  that  be  would  then  pay  the 
amount  of  the  retained  percentage  claimed. 
He  c^tainly  did  not  say  that,  and  from  bis 
own  statement  It  would  well  Kppe&r  that 
upon  the  completion  of  tbe  whole  work  for 
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tbe  levee  board  and  the  final  payment  there- 
for It  the  sabcontractor  should  have  the 
amonnt  of  the  retained  percentage  claimed 
to  be  dne;  the  Goyer  Company,  of  conrae. 
then  having  received  all  the  money  that 
would  come  to  It,  or  was  exi>ected  to  come  to 
it,  npon  the  contract  of  Shields  ft  Co.  after 
the  subcontract  made  Mrlth  WlUiamson. 

Under  these  circumstances,  It  would  be  un- 
just and  inequitable  to  pennit  the  Ooyer 
Company  now  to  claim  and  hold  this  fund, 
when  its  whole  course  of  dealing  showed  It 
expected  Williamson  to  have  the  money  earn- 
ed under  his  subcontract,  when  it  payed  him 
all  such  sums  as  he  recdved  thereunder  after 
having  collected  It  through  Shields  &  Co., 
and  promised  before  the  completion  of  the 
work  to  pay  Wm  the  balance  claimed  to  be 
due  upon  payment  therefor  by  the  levee  board 
after  he  had  completed  it  Interveners  are 
now  estopped  to  claim  this  fond  as  against 
him. 

The  decRe  of  tbe  Ipww  court  wu  correct* 
and  ia  aiBrmed. 


NASHVILLE,  a  ft  ST.  L.  RT.  v.  DAVIS. 

(Supreme  Conrt  of  Tennessee.   March  10, 
1913.) 

1.  JUBTICI»  OF  THB  PKACB  (i  80*)— WiaRAHT 

—Sufficiency.  , 
While  mere  imperfections  of  statement  in 
the  warrant  issued  by  a  justice  of  the  peace 
will  not  invalidate  the  proceeding,  a  warrant 
which  merely  notified  the  defendant  railroad 
company  that  the  suit  was  "for  personal  inju- 
ries,^' without  stating  the  time  when,  the  place 
where,  or  the  agency  by  which  the  personal  m- 
jury  was  committed,  being  insufficient  to  give 
defendant  reasonable  notice  of  what  be  was 
called  upon  to  answer,  was  void. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  GenL  Dig.  U  231-267;  Dec  Dig.  1 
8a*3 

2.  JUBTICEB  OF  THB  PEACB  (|  84*)— VOID 
WABBAKT^APPBABAnOt— EmCT  OH  VAUD- 
ITT  OF  PBOCBEDINGS. 

Where  tbe  warrant  issued  by  a  justice  of 
the  peace  before  whom  the  suit  was  brought 
was  void,  the  entire  proceedings  were  void, 
tiiough  tbe  defendant  company  appeared  and 
contested  the  suit,  and  verdict  was  rendered 
against  it 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  H  266-278;  Dec.  Dig.  S 
84.*] 

8.  JtrencES  of  thb  Pbagi  (|  188*)— Judo- 
iamt  IN  CiBcuiT  Ooubt— motion  in  Ab- 
BKST— Void  Pbocess. 

Defendant  may,  by  a  motion  in  arrest  of 
judgment  after  verdict  for  plaintiff  in  the  cir- 
cuit court  pr<q>er1y  raise  the  question  of  tbe 
valldtty  oif  we  warrant  issued  by  a  justice  of 
the  peace  before  whom  the  suit  was  instituted. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent  Dig.  |S  721-725,  733;  Dec 
Dig.  S  188.*] 

Certiorari  to  Conrt  of  Civil  Ai4>eals. 

Action  by  W.  T.  Davis,  next  friend  of  Lon- 
nie  Davis,  against  the  Nashville,  Chatta- 
nooga &  St  Louis  Railway.  Defendant 
brings  certiorari  to  review  the  denial  of  a 
motion  In  arrest  of  a  Judgment  rendered 


against  It  In  the  circuit  court  ct  Hamy  cmn- 
ty.  Reversed,  and  rait  dlemiased. 

Claude  Waller,  of  NastavlUe,  and  Hatdier 
ft  Hatcher,  of  Columbia,  for  plaintiff  in  oer* 
tloniri.  R.  S.  Hopkins,  of  Colnmbla,  for  de- 
fendant In  certiorari 

BUCHANAN.  J.  [1]  One  of  the  assign- 
ments of  error  uptm  the  petition  for  certiOTari 
raises  the  question  that  the  railway  com- 
pany In  the  trial  coort  moved  In  arrest  of 
judgm^t  npcm  tbe  ground  that  tbe  warrant 
issued  by  the  justice  tbe  peace  before 
whom  tblfl  suit  was  instituted  stated  upon 
ita  foce  no  cause  of  action.  The  warrant  la 
in  these  words: 

"State  of  Tennessee,  Maury  County. 
"To  any  Lawful  OlBcer  to  Bxecnte  and  Be- 

tum: 

"Summons  Nashville,  Chattanooga  ft  St 
Louis  Railway  Company,  a  corporation  doing 
business  In  the  state  of  Tennessee,  to  api>ear 
before  me  or  some  other  Justice  of  the  peace 
of  said  county,  to  answer  W.  T.  Davis,  next 
friend  of  Lonnle  Davis,  a  minor  child.  In  a 
civil  suit  upon  damages  for  personal  injuries. 

"Under  $000.00.  This  10th  day  of  January, 
1912. 

"R.  H.  Guest,  Justice  of  the  Peace.** 

We  think  the  motion  was  talMn,  and 
should  have  been  snatalned.  Railroad  t. 
Flood,  122  Tenn.  66,  118  8.  W.  884,  and  au- 
thorities there  dted. 

The  only  material  dUference  between  tbe 
warrant  In  Judgmott  Id  tbe  Flood  Case, 
supra,  and  tbe  warrant  here,  Is  that  ttie  war- 
rant in  this  case  contains  this  words  **fbr  per^ 
sonal  injuries";  but,  notwithstanding  tbe 
use  of  those  words,  It  Is  aroarent  that  the 
warrant  here  mli^t  be  applied  to  an  almost 
Infhilte  variety  of  pmonal  Injuries.  To  Il- 
lustrate : 

It  would  apply  to  such  an  Injury  while  the 
person  injured  was  riding  as  a  passenger 
on  def^dant's  train  while  the  train  was  in 
motion,  or  such  injury  sustained  while  the 
train  was  stationary,  or  such  an  Injury  while 
the  person  injured  was  not  upon  tbe  train  as 
a  passenger,  but  was  on,  or  so  near  to,  the 
track  of  the  defendant  company  as  to  be 
Injured  by  a  passing  train,  or  such  an  injury 
Inflicted  when  the  person  injured  was  not 
either  upon  tbe  track  or  upon  the  train  of  the 
defendant  company.  Likewise  it  would  ap- 
ply to  an  Injury  caused  by  the  negllg«ice  of 
the  servant  or  servants  of  tbe  defendant 
company,  or  caused  by  an  assault  and  bat- 
tery by  one  of  such  servants  or  employes.  It 
would  apply  to  a  personal  Injury  committed 
in  the  county  In  which  the  suit  was  brou^t 
and  equally  well  to  such  an  Injury  commit- 
ted In  any  other  county  in  the  state,  or  in 
any  other  state  through  wliidi  the  defendant 
might  run  and  0[>erate  a  line  of  railroad  and 
employ  servants  to  transact  its  business. 
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And,  as  to  tlme^  It  would  apply  to  any 
time  before  the  Issuance  of  the  warrant, 
whether  one  hour,  one  day,  one  wedc,  one 
year,  or  more. 

Upon  the  face  of  this  warrant  there  la  no 
notice  to  defendant  of  the  time  when,  the 
place  where,  or  the  agency  by  which  the  per- 
sonal Injury  was  committed.  All  that  ap- 
pears on  Its  face  Is  that  defendant  Is  sum- 
moned to  appear  before  the  justice  of  the 
peace  to  answer  the  suit  for  damages  of  the 
minor  named,  and  that  the  damages  claimed 
flow  from  personal  Injuries.  This  much  is  no 
notice  which  will  enable  defendant  to  come 
with  Its  witnesses  prepared  for  trlaL 

[2,  S]  The  underlying  reason  of  the  law 
requiring  the  warrant  as  the  leading  process 
In  a  Boit  to  "contain  a  brief  statement  of  the 
cause  of  action  sufficient  to  give  the  defoid- 
ant  reasonable  notice  of  what  he  Is  called 
upon  to  answer"  la  that  defendant  may  come 
to  trial  prepared  for  his  defease;  and  this 
is  a  sound  and  just  reason.  And  a  warrant 
which  does  not,  on  its  face,  give  snch  notice. 
Is  Told  In  law,  and  Is  not  cared  by  verdict, 
althoogh  under  It  the  defoidant  may  ap- 
pear and  contest  the  rait  and  be  cast  thera- 
In ;  and  a  motion  in  arrest  of  a  judgment 
foonded  npon  sn<A  a  warrant  is  the  proper 
step  by  which,  after  bdng  so  cast,  the  de- 
fendant may  test  the  validity  of  the  warrant 

It,  upon  sndti  test,  it  be  found  void,  then 
ere^tliing  done  under  It  la  UlKwlse  void; 
tor  the  wamnt  is  the  fbnndatton  of  the  suit 
and  the  ju^U^ent,  and,  if  there  be  no  valid 
warrant,  tliere  can  be  no  valid  suit  or  judg- 
ment 'Farria  v.  Brown,  6  Y&eg.  297;  Rail- 
road V.  Flood,  raisa;  Manning  Wdl%  9 
Humph.  746,  51  Am.  Dec.  688;  Odell  v. 
Koppee,  6  Hdak.  90;  Wood  r.  Hancock,  4 
Humph.  467;  WatUna  Klttreil,  8  Baxt 
42 ;  and  other  authoritlea  dted  in  Railroad 
V.  Flood,  supra. 

A  warrant  is  either  void  or  valid.  There 
is  no  middle  ground;  there  can  be  none. 
Mere  Imperfectiona  of  statement  or  Incorrect 
statemoit  of  the  cause  of  actitni,  do  not  In- 
validate^ It  may  be  far  from  the  Us^^ 
state  of  the  art  of  pleading;  and  yet  be  suf- 
ficient to  give  the  defraidant  that  "reason- 
able notice  of  what  he  is  called  upon  to  an- 
swer" which  both  law  and  jnstlce  dmand. 

Mere  defects,  Imperfections,  and  Incorrect- 
ness of  statement  where,  notwithstanding 
such  as  they  may  be,  the  warrant  gives  the 
notice  required  by  law,  are  cured  by  verdict ; 
but  verdict  does  not  cure  where  no  cause  of 
action  Is  stated.  In  such  case  there  is  In  law 
no  warrant,  and  the  so-called  verdict  based 
upon  the  supposed  warrant  is  in  law  no 
verdict  The  whole  proceeding  Is  void;  and 
the  law  so  treats  it  firom  warrant  to  verdlet 
and  judgment  Railroad  v.  Flood,  supra,  and 
authorities  cited. 

The  judgment  of  the  Court  of  Givll  Ap- 
peals is  reversed,  and  suit  dismissed. 


CUMBERLAND  TELEFHONB  &  TELE- 
GRAPH CO.  V.  HABTLET. 

(Supreme  Court  of  Tennessee.  Feb.  IB,  1913.) 

1.  Taxation  f|  46*)— Failubb  to  FtranniH 
Tei^hone  ^svicb. 

In  a  suit  for  penaltleB  for  violation  of 
Acta  1885,  c.  66, 1 11,  requiring  telephone  com- 
panies to  supply  fadllties  without  discrimina- 
tion, evidence  Mid  too  conflicting  to  justify  a 
peremptory  histruction  for  defendant 

[Ed.  Note. — For  other  cases,  see  Taxation, 
Cent  Dig.  U  100-108;  Dec;  Dig.  1  46.*} 

2.  Teuobafhs  AifD  TlLEFHOmS  <|  46*)— 
Failube  to  Furnish  Telephonk  Sbbviob. 

In  a  suit  for  penalties  for  violation  of  Acts 
1885,  c.  66,  §  11,  reQUiring  telephone  compa- 
nies to  supply  fadllties  without  disciimlnatuw, 
evidence  AcM  to  support  a  verdict  for  plaintiff. 

[Ed.  yotc— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  SI  lAt  20)&;  Dec. 
Dig.  I 

8.  Telbobaphs  and  Tsarmojim  (|  46*)— 

FAII.UBa  TO  FlTBNIBH  TKISPHONB  SeBVICB 

—  "Use  or  a  Rbsidskob  TkUPHom*'  — 

"Business  Teuefhonk." 

The  "use  of  a  residence  telephone"  as  a 
"business  telephone,"  contrary  to  rules,  means  a 
regular,  habitual,  and  substantial  use,  as  dis- 
tinguished from  an  occauonal  and  Incidental 
use. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  i|  16, '20^;  Dec. 
Dig.  i  45.* 

For  other  definitions,  see  Words  and  Phras- 
es, vot<,  pp.  7228-7^.] 

4.  GonsnTUTioNAz.  Law  (i  48^)— Pbuuhp- 

TIONS  AND  CONSTBUCTION  IN  FAVOB  OF 
GONSTITUTIONALITT. 

A  law  is  presumed  to  be  coDstitntional, 
and  a  construction  in  harmony  with  the  Con- 
8titati<m  must  be  given,  if  possible,  although 
not  the  most  obvious  or  oatnral  one. 

[Ed.  Note.— For  other  cases,  see  Gonsdtn- 
tional  Law,  Cent  IHg.!  46;  Dec.  Dig.  |  48;* 
Statutes,  Cent  Dig.  i  66.] 

6.  telegbapns  and  txlkphonbs  (|  49*)— 
Failure  to  Pubnibh  Telbphdhx  Sibviob 

—"Each  Dat." 

Only  one  day's  penal^  can  be  recovered 
for  a  refusal  to  furnish  telephone  facilities,  in 
violation  of  Acts  1885,  c.  66,  §  11,  imposing 
a  penalty  for  "each  day"  the  company  refuses 
facilitieB  after  offer  to  comply  with  its  rules; 
the  expression  "each  day"  meaninK  each  day 
on  which  a  demand  la  made,  when  that  demand 
Is  refused  after  a  reasonable  time  for  compli- 
ance has  elapsed. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Gent  Dig.  H  16.  HQ^i  Dec. 
Dig.  I  46.*] 

6.  Apfbal  and  &bw»  (1 1140*)— DsnaoiXHA- 

TION. 

Where  the  only  error  is  in  giving  a  judg- 
ment for  more  than  one  penalty,  it  is  error  to 
remand  the  case  for  a  new  trial  without  offer- 
ing plaintiff  the  option  of  remitting  tlie  excess, 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Di;.  H  4462-4^8;  Dea  Dig.  { 
1140;'  Costs,  Gent  Dig.  |  796.] 

Certiorari  to  Court  of  Civil  Appeals. 

Action  by  J.  W.  Hartley  against  the  Oum- 
berland  Telephone  &  Telegraph  Company. 
A  judgment  for  plaintiff  for  $1,000  was  re- 
duced to  $100  by  the  Court  of  CivU  Appeals, 
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and  tbe  case  Is  bronght  to  tbls  court  by  writ 
of  certiorari*  api^d  for  by  botta.  parties. 
Modified. 

James  P.  Atkinson,  ot  Nashville,  for  plaln- 
tlK  Cbarles  C.  Trabne  and  Avetj  Handly, 
both  of  NasbTlll^  for  defendant 

NEIL,  J.  This  action  was  bronght  to  re- 
cover penalties  under  section  11,  chapter  66, 
of  tbe  Acts  of  1885.  Xliat  section  reads  as 

follbws: 

"Every  telephone  company  doing  bnstDess 
within  this  state,  and  engaged  in  a  general 
tel^hone  bnslnesa,  shall  tapsAj  all  appli- 
cants for  telephone  connection  and  fadlitles 
without  discrimination  or  partiality,  provid- 
ed such  aivllcants  comply  or  olt&e  to  comply 
with  the  reasonable  regulations  of  the  com- 
pany ;  and  no  socfa  company  shall  Impose 
any  condition  or  restriction  upon  any  such 
applicant  that  are  not  imposed  impartially 
upon  all  persons  or  companies  in  like  situa- 
tions, nor  shall  sudi  company  discriminate 
against  any  individual  or  company  engaged 
in  lawful  business  by  requiring,  as  condi- 
tion for  furnishing  such  ftdlitles,  that  they 
shall  not  be  used  In  the  business  of  the  appli- 
cant or  otherwise,  under  penalty  of  one  hun- 
dred dollartf  for  each  day  sndi  company  con- 
tinues each  discrimination  and  reuses  such 
faculties  after  compliance  or  offer  to  comply 
with  the  r^isonable  regulations,  and  ftme  to 
furnish  the  same  has  elapsed,  to  be  recover^ 
ed  by  the  applicant  whose  application  la  so 
neglected  or  refused." 

The  declaration  alleges  In  Its  first  count 
that  defendant  was  engaged  in  the  general 
telephone  business,  and  refused  to  Install  a 
telephone  In  platotifT's  residence,  No.  1720 
Delta  avenue.  In  tbe  city  of  Nashville,  on  the 
8th  day  of  April,  1911,  and  subsequent 
thereto,  although  plalntltP  demanded  that 
such  Instrument  be  furnished  and  tendered 
the  required  charges  therefor.  The  declara- 
tion continues:  "And  defendant  still  refuses 
to  install  or  place  said  Instrument  or  tele- 
phone in  the  said  residence,  although  plain- 
tiff has  been  ready  and  willing  to  pay  the 
rental  price  for  same.  By  reason  of  such 
refusal  plaintiff  has  been  greatly  damaged, 
put  to  Inconvenience,  and  is  denied  equal 
privileges  with  others  similarly  situated" — 
and  that  such  conduct  "is  in  contravention  of 
the  si^rit  and  tenor  of  the  law  govendng  the 
defendant" 

The  second  count  of  the  declaration  is  in 
substance  the  same  as  the  first,  except  that 
it  distinctly  refers  to  the  statute  above  quot- 
ed and  demands  the  penalties  provided  there- 
under. 

No  special  damages  are  proven  or  Insisted 
upon,  and  the  case  must  therefore  be  treated 
simply  as  a  suit  for  the  penalties  under  both 
counts. 

In  tbe  trial  court  the  plaintiff  below  re- 
covered a  Judgment  for  $1,000l  On  appeal  to 
the  Court  of  Civil  Appeals  by  the  telcg^ne 


company,  this  was  reduced  to  flOO,  the 
amount  of  one  penalty.  The  case  was  then 
brought  to  this  court  by  the  writ  of  certiora- 
ri, applied  for  by  both  parties. 

The  errors  assigned  by  the  teleE^ione  com- 
pany are,  in  substance,  as  follows: 

That  the  Court  of  Civil  Appeals  erred  in 
not  sustaining  Its  motion -for  a  peremptory 
instruction ;  secondly,  in  not  granting  a  new 
trial  on  the  ground  that  there  was  no  evi- 
dence to  sustain  the  verdict ;  thirdly,  in  not 
granting  a  new  trial  for  error  of  the  trial 
court  in  sutHuittinK  to  the  jury,  as  an  issue 
in  the  case,  the  question  as  to  whether  or  not 
the  rule  an>lied  by  the  company  was  a  rea- 
sonable rule;  fourthly,  in  not  granting  a 
new  trial  for  the  error  of  the  trial  court  in 
refusing  to  instruct  the  iuvy  that  the  plain- 
tiff could  only  recover  for  the  first  vtolation. 

The  only  error  assigned  on  the  petition 
filed  by  HarUey  Is  that  the  Court  of  ClvU 
Appeals  erred  In  granting  Judgment  for  only 
one  day's  penalty. 

[1]  We  shall  oonsid»  tog^lier  the  first 
and  second  assignments  of  error. 

The  facta  as  disclosed  by  Mr.  Hartley  are 
these:  He  Is  a  real  estate  agent  Prior  to 
Januai7  1,  1911,  he  had  a  td^one  in  his 
home,  and  about  that  Ume  weat  ho  the  offloa 
of  ttie  tel^hone  company  to  renew.  On  ex- 
hibiting bis  bualneas  card,  the  tel^rtume 
agent  saw  his  home  telephone  advertised  on 
it  The  card  ctmtalned  no  business  teleptatHii^ 
though  there  was  a  blank  place  left  fm  It 
In  tact  he  had  no  office  tel^hone;  had  not 
had  one  tor  a  year  or  a  year  and  a  haU. 
The  agent  Informed  him,  in  substance,  tbat 
he  could  not  employ  his  tel^one  as  a  buai- 
ness  telephone  without  paying  buslnesa  rates, 
and  objected  to  his  advwtlsing  his  home  tel- 
ephone on  hia  business  card.  Hartley  then 
told  the  ageat  tiiat  if  he  could  not  use  bis 
tdephone  the  way  he  was  using  it  he  did 
not  want  It  and  ordered  It  taken  out 

Subsequently,  In  April,  he  went  to  tbe  of- 
fice again  and  demanded  tliat  a  telephone  be 
pnt  in,  and  the  same  matters  were  gone  over 
as  in  the  prior  conversation,  with  the  result 
that  no  telephone  was  put  in.  At  the  time 
this  second  demand  was  made,  he  offered  to 
pay  the  rates  for  a  home  telephone  for  three 
months.  After  he  left  the  office  the  tele- 
phone company  sent  two  men  to  see  him. 
His  testimony  on  this  subject  is:  "Two  men 
came  to  my  office,  I  think  the  next  day,  and 
wanted  to  make  arrangements  to  put  the  tel- 
ephone In  for  me;  but  they  still  wanted  to 
limit  the  use  of  it  and  I  told  them  I  wanted 
the  telephone,  but  I  didn't  want  It  limited 
that  way.  I  was  willing  to  pay  the  price  of 
a  residence  telephone.  Q.  You  'spoke  of  lim- 
iting the  use.  What  did  they  state  in  refer- 
ence to  the  limiting?  Was  it  on  account  of 
the  card,  or  what?  A.  Tes;  it  aeemed  to 
be  on  account  of  the  card." 

As  to  the  use  he  had  been  making  of  his 
home  telephony  hia  testimony  la  as  follows: 
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"Q.  Explain  what  they  said.  A.  They  said 
I  must  be  particular  how  I  used  the  tele- 
phone. They  wouldn't  let  me  oae  it,  unless  I 
used  it  In  some  particular  way,  and  I  didn't 
want  to  bind  myself  not  to  hare  the  use  of 
the  telei>hone.  *  *  *  I  am  in  the  real 
estate  business,  and  occasionally  I  wanted  to 
talk  to  cnatoniers  over  the  tel^;>hone  in  the 
evenings  or  mornings,  when  I  was  at  home, 
yon  know,  and  they  wouldn't  allow  me  that 
privilege.  •  •  •  Q.  Did  you  use  your 
home  telephone  especially  for  any  business, 
or  anything  of  that  kind?  A.  No,  sir;  not 
especially;  but  I  thought  I  had  the  right  to 
Dse  It  mornings  and  evenings,  when  I  was  at 
home,  if  the  occasion  required.  Q.  Did  you 
make  any  special  point  of  using  It  at  home 
nights  and  mornings?  A.  No,  sir;  only 
when  It  was  convenient  to  call  some  one  at 
night  or  momingB.  and  have  them  t»  call  m& 
A  great  many  times  I  wanted  to  talk  to  men 
tbat  had  residence  telephones,  and  I  couldn't 
get  tb^  at  any  other  time,  eniept  in  the 
mornings  and  evenings.  Q.  Why  was  it? 
A.  Because  they  had  business  away  from 
borne,  I  suppose.  That  was  the  only  way  l 
could  get  them." 

Again:  "Now,  In  January,  1011,  as  I  un- 
derstand, tb6  telephone  people  learned^  from 
your  card  when  you  went  down  there  that 
you  were  advertising  it  on  your  business 
card?  A.  Yes.  Q.  Advertising  the  residence 
t^€sA(m^  and  they  th^  told  yon  that  yon 
couldn't  use  the  residence  telephone  as  a 
business  teleidione  unless  you  paid  business 
rates;  is  that  zl^^t?  A.  Tes;  they  told  me 
tbat  Q.  And  you  said.  If  you  couldn't  use 
it  like  you  wanted  to,  they  could  take  It  out  7 
A.  Yes ;  I  UAH  ttaem,  if  I  couldn't  have  the 
use  of  the  telephone,  they  could  take  It  out 
Q.  And  they  did  take  it  out?  A.  Yes,  sir.  Q. 
And  that  matter  dropped  for  the  time  being, 
and  a  month  or  two  afterwards,  or  three 
months  elapsed,  and  you  went  back  to  them, 
and  again  asked  them  to  put  the  telephone 
in?  A.  Tea.  Q.  Residence  telephone;  this 
same  convecsaticm  in  substance  was  repeat- 
ed; is  that  so?  And  they  told  you  that  you 
conldttt  use  it?  A.  I  must  not  use  it  In  my 
real  estate  business,  and  they  told  me  I  must 
not  advertise  it  in  the  paper.  Q.  Unless 
yon'pald  business  ratra?  A.  If  I  had  a  piece 
of  [Hvperty  for  sale,  and  wanted  to  give  the 
telephone  number,  they  wouldn't  allow  me  to 
do  it.  Q.  And  you  declined  to  agree  to  that? 
A.  I  saw  many  others  do  that  same  thing, 
over  residence  telephones." 

Arthur  Hartley,  the  son  of  the  plaintiff  be- 
low, testified  that  on  the  Sth  of  April  be 
went  to  the  telephone  office  with  his  father, 
and  heard  his  father  demand  the  telephone 
from  the  company.  "Q.  Now,  will  you  tell 
the  Jury  their  reasons,  if  any,  why  they 
wouldn't  pot  you  in  a  telephone  on  that  oc- 
casion? A.  Because  they  said  we  wanted  to 
use  the  telephone  number  pn  the  business 
card.    Q.  Was  yoor  father  prepared  and 


ready  to  pay  the  customary  charges  on  that 
occasion?  A.  Y^,  sir.  Q.  Did  he  so  notify 
them?  A.  I  think  so.  Q.  Subsequent  to  that 
did  you,  In  company  with  some  one  else,  visit 
the  defendant  and  demand  the  telephone?  A. 
Yes,  sir.  Q.  What  date  was  that?  A.  April 
12 til.  Q.  What  conversation  took  place?  A. 
I  couldn't  say  exactly  what  they  said.  Q. 
Give  .the  substance  A.  I  asked  them  to  put 
In  a  telephone,  and  they  refused  to  do  it  Th^ 
said  we  were  using  the  residence  telephone  as 
an  office  telephone,  and  they  couldn't  hare  any- 
thing like  that  done.  •  *  •  They  said  they 
wouldn't  put  it  in  because  he  was  advertising 
It;  was  Intending  to  use  the  telephone  as  a 
business  telephone.  *  *  *  -One  of  them  said 
he  had  this  office  at  his  residence,  and  for  that 
reason  they  couldn't  put  in  a  residence  tele- 
phone at  residence  rates.  I  told  them  that 
he  bad  an  office  In  the  dtj  for  the  last  four 
or  five  years,  and  stlU  had  one  there ;  tbat 
he  wasn't  using  his  residence  televhwe  as 
an  office  tele^ione  In  any  way.  *  •  •  i 
offered  them  the  mon^^,  and  they  wouldn't 
take  it  Q.  How  much  did  you  toider?  A. 
Nine  dollars.  Q.  Was  that  the  amount  tbat 
was  required  to  iny  for  three  months?  A. 
That  was  what  they  said  was  the  amount  Q. 
What  vras  the  expense  of  a  bn^ess  t^ 
phone?  A.  I  sui^Kme  about  $7  a  month." 

The  witness  K.  B.  Mann,  who  was  with 
Arthur  Hartley  when  the  money  was  tender- 
ed, testified  to  Uiat  fiict,  and  that  the  only 
reason  he  heard  given  tor  the  refusal  to  put 
In  the  telei^one  was  that  Hartley  carried 
the  number  of  his  home  telephone  on  his  of- 
fice card. 

Mrs.  Hartley  testified  that  her  husband 
transacted  no  part  oC  his  business  at  hom^ 
except  in  this  way:  "Just  he  would  be  home 
evenings,  and  if  any  one  called  him  be  would 
answer  the  tel^bone.  Of  course,  he  wouldn't 
make  a  business  teleiAone  out  of  the  tele- 
phone at  home.  *  *  *  If  people  would 
call,  of  course,  he  would  answer  in  the  eve- 
ning, and  Mr.  Hartley  In  the  evoiing  some- 
times would  call  some  one.  *  *  *  Q. 
Your  husband,  you  say,  would  use  that  tele- 
phone for  business  purposes?  A.  Yes,  sir; 
if  they  called,  he  would  make  a  date  to  meet 
them  next  day.  •  •  •  Q.  You  mean  by 
that  he  scrupulously  avoided  transacting  any 
business?  A.  No;  he  didn't  do  that  If 
there  was  anything  he  could  transact  over 
it  In  the  evenings,  he  would  do  it  Q.  Did 
he  sometimes  call  people?  A.  Very  seldom. 
Q.  As  a  rule  the  use  of  the  telephone  was  by 
people  calling  him.  A.  Persons  knew  he  was 
In  the  office  during  the  day,  and  would  leave 
the  office  and  get  home  about  half  past  5 
or  6  in  the  evenings.  Q.  Bow  would  persons 
who  wanted  to  speak  to  him  by  telephone 
manage  to  do  that?  A.  Walt  until  he  came 
home  In  the  evening,  I  suppose  They  would 
call  me  many  a  time  during  the  day,  and 
want  to  know  where  they  could  see  Mr. 
Hartley,  and  I  would  t^  them,  *At  the  of- 


Digilized  by 


684 


164  S0€THWB8TBfiN  BBFOBTBB 


flee,'  or  they  could  watt  until  the  erening, 
v/hea  he  got  home.'* 

Mr.  a  F.  Hughee,  wltnon  tot  the  tele- 
phone company,  testified: 

"Q.  Did  yon  ever  meet  the  plalntlir  here, 
Mr.  Hartley?  A.  Yes,  sir.  Q.  Do  you  re- 
call having  met  him  In  the  office  In  January, 
or  about  January,  19117  A.  Yes.  Q.  State 
whether  anything  was  said  at  that  time 
aboat  a  buslnees  telephone,  and  In  substance 
what  occurred.  A.  He  came  down  and  in- 
quired the  rates  of  a  business  telephme.  I 
quoted  him  the  rates.  A  business  telephone, 
direct  line,  Is  $7.G0  gross  a  month,  and  the 
class  of  service  he  bad  in  mind,  a  pay  sta- 
tion, which  Is  $4.60  guaranteed  and  60  per 
cent:  excess  refunded  to  the  subscriber.  The 
rates  quoted  him  seemed  to  anger  him  to 
some  extent,  and  he  said  he  was  very  sor- 
ry we  didn't  have  competition  In  town,  and 
he  said  It  wasn't  absolutely  essential  that 
he  hare  a  business  telepbone,  and  pulled  his 
business  card  out,  and  showed  me  that  he 
had  a  residence  telephone,  and  that  he  was 
using  It  to  take  care  of  what  he  wanted  a 
business  telephone  for.  I  told  him  that.  If 
he  was  advertising  his  residence  telephone 
for  business  purposes,  he  was  putting  It  In 
line  to  be  charged  at  business  rates.  If  he 
was  advertising  it  and  n^ng  It  for  that  pur- 
pose. He,  bedng  mad  at  the  time,  got  still 
madder,  and  said,  'Just  take  it  out  then ;' 
he  wouldn't  use  it  any  at  all.  We  then  start- 
ed to  explain  to  him  what  we  meant  by  a 
business  telephone,  and  he  wouldn't  listen  to 
it  at  all.  Q.  Did  the  fact  that  his  residence 
number  was  on  his  business  card  that  he 
showed  you  have  anything  to  do  with  your 
taking  that  telephone  out?  A.  It  had  this 
much  to  do  with  it:  That  when  he  showed  It 
to  me,  and  said  that  be  didn't  absolutely 
have  to  have  a  business  telephone,  because 
he  had  one  that  answered  the  purpose,  then 
I  told  him  be  was  laying  himself  liable  to 
have  a  business  rate  apply  to  his  residence 
telephone,  and  then  he  ordered  It  out  It 
had  that  much,  and  no  more.  Q.  Then  you 
don't  object  to  a  business  card  having  a 
residence  telephone  on  it,  If  the  party  has 
an  office  and  transacts  business  In  town? 
A.  Provided  he  doesn't  use  h(s  residence  for 
business.  Q.  At  what  time?  A.  Any  time. 
Q.  Can  you  designate  any  time  when  you 
require  patrons  to  do  this?  A.  We  don't 
designate  any  time.  Q.  Did  you  tell  him 
any  spedflc  time?  A.  Did  not  Q.  Have  you 
that  language  in  the  contracts?  A.  We  do 
not  Q.  Do  you  inform  patrons  of  that  when 
they  take  telephones?  A.  At  certain  times, 
yes.  Q.  That  they  can't  use  It  in  business 
at  all?  A.  Yes;  that  is  understood.  Q.  By 
whom?  A.  By  the  subscribers  and  telephone 
company."  Then  follows  an  examination, 
the  purport  of  which  Is  that  the  witness  did 
not  have  a  ccsi tract  with  him.  and  did  not 
remember  the  terms  of  the  contract  "Q. 
Now,  Mr.  Hughes,  when  Mr.  Hartley  came 
down  there  to  have  a  telephone  placed  In 


his  residence  in  April,  also  his  mm,  and  ten- 
dered the  moDey»  what  vraa  your  reason  then 
for  not  putting  In  a  telephone?  A.  Because 
he  said  he  wanted  It  to  use  Just  as  he  had 
uaed  the  other  one;  he  wanted  to  list  It  on 
his  business  card,  and  use  It  just  as  be  tiad 
used  the  other.  Q.  He  was  spedflc  in  t^Oing 
yoa  that,  was  he?  A.  He  was,  or  whoever 
it  was;  I  don't  know  whether  It  was  Mr. 
Hartl^  or  Ms  son.  He  said  be  wanted  to 
use  It  just  as  he  bad  the  other.  Q.  Did  he 
tell  you  how  he  had  used  the  other  one?  A. 
No.  Q.  He  didn't  know,  and  yoa  didn't 
know?  A.  I  know  what  he  said,  yes,  In  the 
former  conversation.'' 

Mr.  Hartley  was  Introduced  in  rehsttal, 
and  he  denied  the  statement  made  by  Mr. 
Hughes,  to  the  ^ect  that  he  didn't  need  the 
business  tti^hone  anyhow,  and  that  he  nsed 
the  home  t^^taone  in  his  business.  He  de- 
nied that  he  said  this  or  anything  of  the 
kind.  On  cross-examination  he  was  asked 
and  answered:  "Q.  How  did  you  happra  to 
produce  that  card  on  that  occasion?  A.  I 
can't  explain  that  I  wasn't  covering  up 
anything,  but  somehow  I  showed  blm  that 
card.  I  don't  know  why  I  did,  bnt  when  he 
saw  the  telephone  number  on  the  card  lie 
says:  'That  number  will  have  to  come  off 
of  tUht'  I  was  surprised  at  that  I  says. 
'Why,  what  do  you  mean?"  He  says,  Tbat 
Is  against  the  rules  of  the  company  to  use 
your  residence  number  on  your  business  card 
without  I  had  an  office  tel^)hon^  too." 
Well,  I  didn't  have  an  office  telephone.  I 
says,  'I  didn't  know  that  was  against  the 
rules  of  the  company ;  I  didn't  know  any- 
thing about  It;  I  didn't  know  I  was  doing 
anything  wrong;'  and  be  said  It  would  liave 
to  come  off,  and  I  talked  to  him  a  while. 
As  to  getting  mad,  I  don't  know  about  that ; 
but  anyway  I  told  him,  I  says,  Instead  of  or- 
dering It  out — I  didn't  order  it  out  I  told 
blm,  I  says,  *If  I  can't  have  the  use  of  that 
telephone,  you  can  take  it  out'  That  la  the 
words  I  used:  'If  I  can't  have  the  nse  of 
the  telephone,  I  don't  want  it'  Q.  Did  you 
mean,  by  that  If  you  couldn't  have  the  use 
of  It  as  yon  bad  been?  A.  If  I  couldn't 
have  the  use  of  It  as  I  needed  it  if  I 
couldn't  have  the  use  of  It  as  other  people 
did,  I  didn't  went  It  ^Q.  Did  yon  mean,  by 
that  If  you  couldn't  have  the  use  of  It,  ad- 
vertising It  on  your  card,  for  Instance,  that 
you  didn't  want  it?  A.  Now,  if  I  wanted  to 
answer  or  call  In  the  evening  on  real  estate 
business,  or  any  other  business.  If  I  wasn't 
allowed  to  use  that  telephone  to  answer,  I 
didn't  want  It  I  told  blm,  If  I  couldn't  have 
the  use  of  it  he  could  take  it  right  out  Q. 
What  was  the  thing  that  be  objected  to  your 
doing?  A.  Why,  he  objected  to  my  having 
the  number  on  that  card.  Q.  That  is  all 
he  objected  to?  A.  Well,  he  said  that  was 
too  much  like  an  office  telephone.  Q.  And 
it  was  then,  as  you  have  stated,  you  said 
that,  'If  you  couldn't  have  the  use  of  It,  take 
It  out'  A.  I  didn't  order  It  ont^  as  be  says. 
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I  told  bim.  If  I  coQldn't  have  the  use  ot  It, 
they  conld  take  It  out;  and  so  tiiey  decided 
I  couldn't  have  the  use  of  It,  I  snppoBe." 

From  the  foregoing  pretty  full  statement 
-of  the  eridence,  It  is  seen  that  there  is  too 
much  conflict  to  Justify  the  court  In  taking 
the  case  from  the  Jury;  therefore  the  firat 
assignment  must  be  overruled. 

[2]  The  second  assignment  raises  the  ques- 
tion whether  there  is  any  evidence  to  support 
the  verdict.  We  think  this  must  be  aoswer- 
«d  in  the  affirmative.  There  is  evidence  to 
^e  effect  that  Hartley  Intended  to  use  the 
new  telephone  Just  as  he  had  the  old  one; 
that  bis  business  use  of  the  old  one,  or  for- 
mer telephone,  was  not  a  regular  business 
use,  but  simply  occasional  and  incidental, 
while  he  was  at  home  in  the  erenlngs,  or  at 
night  and  in  the  morning  before  going  to 
bis  office.  While  we  are  of  the  opinion  that 
a  dasslflcatlon  of  telephones  Into  residence 
telephones  and  business  telephones  1b  correct 
■and  proi>er,  and  that  a  lander  rental  may  be 
demanded  for  the  latter  than  for  the  former, 
we  do  not  think  an  occasional  use  of  the 
residence  telephone  in  the  manner  Just  de- 
scribed would  be  a  substantial  breach  of  the 
■dasaiflcatlon,  and  justify  the  chai^ng  of  the 
higher  rate. 

There  is  also  evidence  to  the  effect  that 
Hartley  was  using  his  residence  telephone 
Just  as  other  telephone  subscribers  were  us- 
ing theirs.  It  follows,  under  this  evidence, 
there  were  two  grounds  on  which  the  tele- 
t^one  company  rendered  itself  liable,  as  vio- 
lating the  role  of  equality  in  treatment  In 
the  first  place,  as  stated,  other  persons  were 
permitted  to  use  the  telephone  In  the  same 
akanner  that  Hartley  was  using  his,  and  pro- 
posed to  use  his,  and  to  deny  him  the  right 
vnder  sach  circumstances  was  a  discrimi- 
nation against  him.  In  the  second  place,  be 
demanded  a  telephone  and  tendered  the 
■amount  of  rental  required  under  the  rules  of 
the  company  for  a  residence  telephone:  The 
vefosal  to  pat  In  for  him  a  residence  tele- 
phone,  when,  as  appears  from  the  testimony, 
thwe  were  thousands  of  other  telephones  in 
the  city,  was  a  discrimination  against  him. 
It  was  the  duty  of  the  telephone  company  to 
put  In  the  telwhone  on  donand  and  tender 
of  the  roatal  as  a  private  telephtme,  and.  if 
^Ttley  rabseqaently  used  It  as  a  business 
ttfeiAone,  then  was  the  time  for  the  com- 
pany to  make  Us  objection.  The  evidence 
•doee  not  show  he  had  been  using  his  former 
tdephone  imiffiqierly,  or  tiiat  be  proposed 
to  make  an  Improper  nse  of  the  one  he  re- 
quested to  Be  put  in.  The  second  assignment 
most  tboefore  be  overruled. 

tl]  The  tiilrd  asrignm«it  la  based  on  the 
following  contained  In  the  Judge's  charge: 

Plaintiff  In  error's  eighth  request  for  ad- 
-dltional  Instructions  was  as  follows: 

"Die  defendant* B  contention  Is  that  plaln- 
tUE,  who  was  oigaged  In  the  business  of  a 
Teal  estate  agent,  and  who  maintained  an 


office  as  such,  did  not  have  an  office  tele- 
phone, but  advertised  his  retidence  telephone 
on  bis  business  card,  and  used  bis  residence 
telephone  as  a  business  telephone;  and  If 
yon  should  find  from  the  preponderance  of 
the  evidence  that  this  is  true,  thai  your  ver- 
dict should  be  for  the  defendant" 

Qivoi  with  this  explanation,  to  wit:  "You 
must  understend  the  words  'use  his  residence 
telephone  as  a  business  telephone'  to  mean 
use  it  regularly,  habitually,  and  substential- 
ly,  as  distinguished  from  only  occasionally 
and  InddenteUy." 

The  objection  urged  Is  based  on  this  ex- 
planation added  by  the  trial  Judgew  We 
think  there  was  no  error  In  this. 

[4]  The  fourth  assignment  of  the  plaintiff 
in  error  will  be  disposed  of  In  connection 
with  the  assignment  which  the  defendant  in 
error  has  made,  to  the  effect  that  the  C<ourt 
of  Civil  Appeals  erred  In  holding  that  there 
could  be  a  recovery  of  only  one  penalty. 

The  sanction  of  the  law  Is  a  "penalty  of 
one  hundred  dollars  for  each  day  such  com- 
pany continues  such  discrimination  and  re- 
fuses sucb  facilities,  after  compliance,  or  of- 
fer to  comply,  with  the  reasonable  regula- 
tions, and  time  to  furnish  the  same  has 
elapsed,  to  be  recovered  by  the  applicant 
whose  applicatioD  Is  so  refused." 

[i]  It  must  be  presumed  that  the  Legisla- 
ture, in  enacting  a  law,  does  not  Intend  to 
violate  any  provision  jof  the  Constitution, 
and  a  construction  in  harmony  with  that  In- 
strumeat  must  alwa^  be  giv^  by  the  court, 
if  possible,  although  not  the  most  obvious  or 
natural  one.  Cole  Mfg.  Co.  v.  Falls,  90  Tenn. 
468,  469,  16  S.  W.  1045.  There  Is  evidence 
In  this  record  that  a  contract  for  a  year  may 
be  made,  with  three  months  payment  In  ad- 
vance, at  a  given  rate  per  month.  Under  the 
construction  Insisted  on  by  defoidant  In  er- 
ror, the  demand  for  such  a  contract,  with 
the  requisite  tender  of  the  advance  payment 
and  a  refusal  on  the  part  of  the  company, 
would  at  the  end  of  the  year  fasten  upon  the 
company  a  llablll^  of  136,500,  which  would 
be  nothing  leas  than  an  excessive  fine,  and  in 
violation  of  article  1,  S  16,  of  our  Constitu- 
tion ot  1870.  Telephone  Go.  v.  Telephone  & 
Telegraph  Co.*  12S  Tenn.  270,  281,  141  S.  W. 
845.  The  llIUBtratlon  la  an  extreme  one^  but 
the  case  might  easily  occur  under  the  act 
If  the  construction  suggested  be  sound.  The 
result  would  be  the  same  fOr  any  accumula- 
tion of  penaltlee,  wUdi  would  permit  the  act 
to  be  used  for  qwculatlve  purpooes.  It  la 
suggested  In  argument  that  the  company 
might  halt  such  accumulation  by  complying 
with  the  demand  oa  any  day  snbseiiuent 
thweto.  True;  so  may  any  one  avoid  an  tf- 
oeSBlve  penalty  by  abstaining  from  doing 
those  thkigB  denounced  by  the  statute  impos'. 
Ing  the  penalty;  but  that  does  not  meet  the 
constitntlMial  Inhibition  against  passing  laws 
Imposing  such  penalties. 

The  act  contemplates  a  demand  united 


Digitized  by 


688 


164  SOUTHWESTERN  REFORTBB 


(Tann. 


with  an  otter  to  comply  with  tlie  oompany'i 
regulations,  a  delay  mfficient  to  enable  com- 
pliance, a  tallure  to  comply,  and  aolt  based 
on  such  demand  and  refusal,  claiming  the 
penalty  incurred.  Nothing  is  said  concern- 
ing tbe  length  of  time  the  company  may  have 
for  compliance.  It  Is  obvious  this  must  de- 
pend  upon  circumstances  varying  at  different 
times.  For  example,  there  might  be  so  many 
demands  made  on  the  same  day  that  the 
company  would  be  unable  to  comply  with  one 
or  more  nntll  several  days  had  elapsed;  or 
there  might  be  a  strike,  or  an  epidemic;  or 
there  might  occur,  without  negllg«ice,  a 
temporary  inability  to  secure  materials  for 
the  work,  owing  to  any  one  of  the  causes 
which  disturb  the  market,  or,  derange  the 
orderly  operations  of  Industry.  These  and 
other  defenses  might  be  shown  by  the  de- 
fradant  In  such  a  suit,  on  whom  the  burden 
of  exoneration  would  lie.  As  stated,  the 
statute  contemplates  a  demand,  a  wait,  a 
flatlare  to  comply,  a  suit;  the  first  three 
constituting  tbe  basis  of  the  fourth.  It  is 
manifest  that  the  day  or  days  necessary  for 
tbe  reasonable  wait,  or  grace,  would  carry 
no  penalty;  nor  would  the  days  elapsing 
after  the  expiration  of  such  reasonable  time 
—that  is,  it  was  not  contemplated  that  an 
applicant  for  the  purpose  of  accumulating 
penalties  with  a  view  to  speculation  thereon 
should  lie  by  and  fall  to  brli^  suit  any  long- 
er than  the  exi^ration  of  a  reasonable  time 
given  the  company  to  comply.  The  purpose 
of  the  act  was  remedial,  to  compel  compli- 
ance In  the  case  of  each  several  demand. 
It  le  clear,  therefore,  that  the  expression 
"each  day"  does  not  mean  each  day  following 
ttie  making  of  a  demand,  but  each  day  on 
which  a  demand  la  made,  when  tiiat  demand 
is  refused  after  reasonable  time  for  com- 
pliance has  elapsed;  the  suit  being  brought 
for  the  penalty  of  $100  incurred  by  the  re- 
fusal of  that  particular  demand.  It  was  con- 
templated that  from  time  to  ttme  other  de- 
mands might  be  made,  and  other  refusals 
soprarene,  and  othw  penalties  be  incorred, 
toT  which  other  suits  might  be  brought 
Each  penalty  la  a  Borate  cause  of  action. 
Justice  and  mercy  are  Joined.  Tbe  tiAmders 
of  the  law  are  beard,  hut  ite  lightnings  do 
not  utterly  destroy.  The  culprtt  la  given 
warning,  and  a  place  tor  repentance.  Stroke 
after  stroke,  suit  after  suit,  may  be  inflicted, 
until  duty  Is  performed. 

What  Is  here  said  is  In  accord  with  Parks 
r.  Railroad,  13  Lea,  1.  49  Am.  Rep.  655,  and 
Telephone  Co.  v.  Telegraph  ft  Tdephone 
Co.,  supra,  as  to  the  duty  of  a  complaining 
party  to  brli^  suit  fbr  the  first  violation; 
but  tbe  terms  of  the  present  statute  admit 
of  subsequent  suite,  being  in  that  respect 
different  from  that  considered  In  Parks  v. 
Railroad.  The  facts  presented  in  Telephone 
Go.  V.  Telegraidi  &  Telephone  Ca,  supra,  did 
not  require  an  ^preaslon  of  opinion  or  oon< 


Btructlon  of  the  statute  on  this  last  point; 
the  court  holding  In  that  case  Oiat  all  of  the 
refusals  were  joatifled.    125  Tom.  287,  141 

S.  W.  845. 

From  what  has  been  said.  It  Is  apparent 
that  plaintiff  in  error's  fourth  oasliEnment 
of  error  must  be  overruled;  also  dMeodant 
In  error's  only  assignment 

[6]  We  are  therefore  of  the  opinion  that 
the  Court  of  Civil  Appeals  readied  the  cor- 
rect conclusion  In  holding  that  suit  conld  be 
brought  for  only  one  penalty  at  a  time.  We 
are  of  the  opinion,  however,  that  that  conrt 
erred  In  remanding  tbe  case  for  a  new  trial, 
without  ofiferii^  defendant  in  error  the 
option  of  remitting  all  In  excess  of  f  100,  with 
Interest  from  the  date  of  the  judgment  be- 
low. Upon  accepting  this  option,  defendant 
In  error  will  be  eititled  to  an  afirmance  of 
the  Judgment  here  for  the  sum  last  mmtton- 
ed,  and  for  all  of  tbe  coste;  otherwise,  the 
Judgment  will  be  reversed,  and  tbe  cause  re- 
manded for  a  new  trial,  and  the  costs  of  the 
appeal  taxed  to  defendant  In  mor. 


SOUTHERN  ICE  ft  COAL  CO.  «t  aL  t. 
ALLEY  et  aL 

(Supreme  Conrt  of  Tennessee.    March  8, 
1918.) 

1.  Sales  (}  479*)— CoNDmoiVAi.  Saus— En- 

FOBCBUENT  OF  I^N. 

Acts  1880,  c  81,  providing  a  summary 
remedy  for  the  seller  in  a  conditional  sale  by 
advertisement  and  sale  of  tbe  property,  merely 
affords  an  additional  remedy,  and  does  not  in- 
terfere with  tbe  juriadictioD  of  a  court  of  equi- 
ty to  entertain  a  bill  to  enforce  a  lien  and  pro- 
tect tbe  rights  of  tbe  parties. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  H  1418-1488;   Dec.  Dig.  |  479.*] 

2.  PABTmOH  (I  6*)— Pabol  pABTmoir  — 

Sale. 

It  was  competent  for  a  husband  and  wife, 
as  owners  of  laud  as  tenants  by  the  entireties, 
to  agree  to  a  parol  partition,  and  that  the  land 
should  be  sold  for  iMUtltion  of  the  proceeds. 

[Ed.  Note.— For  other  cases,  see  Partition. 
Gent  Dig.  H  13-17;  Dec.  Dig.  i  5.*] 

8.  CoiTVKBSIOn  (I  11*)— AOUBHENT  TOB  PAX' 

TITION — CONSTBUCTION. 

An  agreement  between  bosband  and  wife, 
owners  of  land  as  tenants  by  the  entireties,  to 
a  partition,  and  that  the  land  should  be  sold 
(or  partition  of  the  proceeds,  was  an  equitable 
conversion  of  tbe  realty  into  money. 

[Ed.  Note.— For  other  cases,  see  Conversion, 
Cent  Dig.  %%  19-24;   Dec.  Dig.  S  IL*] 

4.  Liens  (|  7*) — Enfobceuent  — Jubisdio- 

TION. 

A  hasband  and  wife,  owning  land  as  ten.' 
ants  by  the  entireties,  agreed  to  sell  the  prop- 
erty and  make  equal  division  of  4he  proceeds 
in  settlement  of  the  wife's  claim  for  alimony, 
and  that  tbe  proceeds  should  be  paid  by  the 

Earchaser  in  checks  In  equal  amounts.  The 
osband  entered  into  a  written  agreement  with 
a  creditor,  stipnlating  that  in  order  to  secure 
the  creditor,  the  check  to  be  made  payable  by 
the  purchaser  of  the  said  land  should  be  made 
payable  to  one  as  trustee  for  the  creditor. 
Held,  that  the  agreement  with  the  creditor  fixed 
a  lien  on  the  husband's  share  of  the  proceeds 
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of  the  land,  irtm  tor  the  paymoit  of 
the  creditor!  debt,  enforceable  by  a  bill  in 
equity. 

[Ed.  Note.—FoT  other  cases,  see  liesM,  Cent 
DiiK.  U  26-28;  Dec.  Dig.  I  7.*] 

Appeal  from  Gbancery  Court,  D&Tldson 
County;  John  AlUson,  Ghan^or. 

Bill  by  the  Soatbern  Ice  &  Coal  Company 
and  others  against  Hugh  M.  All«y  and  otli^ 
era.  From  a  decree  aostalnlDg  a  demurrer, 
complainantB  appeal.  Eeversed  and  re- 
manded. 

Morman  Farrell.  Jr.,  of  Nashville,  for  ap- 
pellants.  B.  A.  Price  and  Douglas  &  Norvell, 
all  of  NaahTlUeh  fbr  appdlees. 

IiANSDEN,  J.  The  chancellOT  Bostalned  a 
demurrer  to  tiie  original  and  amended  bills, 
and  the  oHcplainatits  bave  appealed  and  as- 
signed errors.  The  bills  show  that  the  Ice 
Oompany  on  August  28,  1911,  bought  from 
Alley  certain  pmon^  property  for  the  con- 
sideration of  91,000.  On  the  same  day  it 
sold  the  same  property  to  Alley  at  the  same 
price,  and  the  parties  entered  into  a  written 
agreonoit  by  wbi(A  tbe  title  to  the  property 
mu  retained  tai  the  Ice  Company  "while  said 
note  remains  niQMld,"  and  it  was  agreed 
that  tills  "condlttoDal  sale  should  become  ab- 
solnte  npott  payment  of  said  note,  bnt,  if  it  is 
not  paid  at  maturity,  this  conditional  sale 
shall  be  of  no  effect,  and  we  shaU  be  entitled 
to  immediate  possession  of  said  property." 

On  Movenrber  17,  1911,  Alley  executed  a 
paper  to  Shinkle,  trustee  for  the  Ice  Cont 
pai^,  which,  taken  lit  connection  with  the 
bill,  shows  that  Alley  and  his  wife  were  the 
owners  of  certain  real  estate  as  tenants  by 
tbe  entireties,  and  bad  agreed  upon  a  sale 
of  the  property  and  an  equal  dlTlslon  of  the 
prooeeds  between  them  in  setUement  of  the 
wU^s  4^im  Ua  alimony  In  a  divorce  snit 
then  pending,  and  that  the  proceeds  dionld 
be  inld  by  tbe  pnrdiasa  of  the  land,  when 
sold,  in  tibetkM  of  eqoal  amomits  to  Alley  and 
his  wife,  after  dednctiLng  certain  {Vlor  liens 
existing  apon  ttie  property.  The  agreemoit 
then  stipulates:  "Now,  it  further  appearing 
that  Hugh  M.  Alley  is  indebted  to  the  Sontb* 
em  Ice  &  Goal  Company  In  the  further  sum 
of  aboot  91,000  and  desires  to  secore  the 
paTment  of  same,  it  is  agreed  by  the  said 
Ht^h  H.  Alley  that  the  che(&  made  payable 
1^  the  purchaser  of  the  above-described  proih 
ert7  to  him  be  made  payable  to  Chas.  Shin- 
kle, trustee  for  the  JSoatlieni  Ice  ft  Coal 
Ccmipany,  so  as  to  secure  the  said  company 
for  tbe  latter  amount" 

This  agreement  was  entered  into  for  the 
purpose  of  securing  an  extMtslon  of  time  on 
the  conditional  sales  note,  and  of  affording 
to  the  Ice  Company  addltlcoud  security  for 
the  payment  of  the  note. 

The  bill  <^rges,  with  respect  to  this  last 
Instrument,  that  It  was  the  expectation  and 
purpose  of  all  the  parties  that  the  land  would 


be  sold  within  a  very  short  time  after  the 
agreemoit  was  made,  but  that  Alley  Iiad  de- 
clined to  make  a  sale,  although  he  had  re- 
ceived a  written  offer  for  the  land  at  the 
price  of  ^.000.  It  is  charged  that  the  com- 
plainants, having  waited  a  reasonable  time 
for  Alley  to  sell  the  propert7,  are  now  ea- 
tltled  to  come  Into  court  and  have  enforced 
the  conditional  sale  contract  of  the  person- 
alty, and  "the  lien  or  trust  In  said  land  en- 
forced by  a  sale  of  tbe  personalty  and  the 
land,  and  the  proceeds  applied  to  their  note." 

It  was  further  charged  that  the  complain- 
ant had  never  disturbed  Alley  in  the  posses- 
sion and  use  of  the  personal  property  cover- 
ed by  the  contract  of  conditional  sale,  nor 
had  it  previously  sought  to  enforce  Its  rights 
thereunder,  that  Alley  was  still  In  the  pos- 
session of  tba  personalty,  and  that  it  was 
wholly  insufficient  to  pay  the  note,  or  any 
considerable  portion  thereof.  It  was  alleged 
that  AUey  was  wholly  Insolvrat  and  would, 
unless  restrained,  dispose  of  and  Incumber 
the  real  estate  to  the  irreparable  injury  of 
complainant  The  bill  prayed  for  a  Judgment 
on  tbe  note,  with  Interest,  and  that  the  land 
be  sold  and  the  proceeds  applied  to  the  de- 
cree on  the  note,  but  that  previous  to  the 
sale  of  the  land,  whatever  personalty  still  ex- 
ists in  the  hands  of  Alley  and  embraced  In 
the  contract  of  conditional  sale  be  sold,  and 
the  proceeds  of  the  sale  first  credited  ou  the 
Judgment  on  tbe  note. 

Vartous  grounds  of  demurrer  were  assign- 
ed, but  they  raised  only  two  general  ques- 
tions, which,  taken  together,  go  to  the  entire 
bin. 

[11  The  first  question  made  Is  that  a  court 
<^  chancery  has  no  Jurisdiction  to  enforce  a 
contract  of  conditional  sale  of  personalty,  be- 
cause chapter  81  of  the  Acts  of  1889  pro- 
vides an  exclusive  method  of  procedure,  and 
because  the  bill  having  prayed  for  a  decree 
on  the  note,  tbe  complainant  ther^y  waived 
all  r^t  to  tbe  pwsonalty  under  the  contract 
of  conditional  sale;  and,  second,  that  the 
agreement  with  re«poct  totherealtylsamers 
personal  understanding,  which  nelthw  oon- 
Tcgv  the  land  nor  fixes  a  lien  on  It  In  fiavor 
of  the  complainant 

That  a  court  (tf  equity  has  Jurisdiction  to 
entertain  the  Mil  In  this  case  is  settled  be- 
yond controTersy,  unless  the  act  of  1889  af- 
fords an  exclusive  remedy  to  both  the  condi- 
tional vendcw  and  vendee.  Oambllng  v.  Read, 
Meigs,  284;  Bank  v.  Vandyck,  4  Heisfc.  617; 
Meagher  v.  HoHenberg,  9  Im,  392.  Each  of 
tbe  foregoing  cases  is  a  case  exerni^lfylng 
the  exercise  of  equity  Jurisdiction  for  tJie  re- 
lief of  tbe  parties  to  a  contract  of  conditional 
sate,  and  Is  direct  authority  in  favor  of  the 
Jurisdiction  of  the  chancery  court  in  audi  a 
case,  the  statute  aside.  Those  cases  were 
determined  btf  ore  the  passage  of  chapter  81, 
Acts  of  1889,  and,  of  course,  were  decided 
with  refereuoe  to  the  rights  of  the  parties  to 
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BDcli  a  contract  under  tbe  general  law.  They 
estaUlsh  tbe  i>rlnciple  that  while  audi  a  sale 
is  not  a  mortgage,  and  the  title  to  personal 
property  does  not  pass  from  the  conditional 
vendor  to  the  Tendee,  still  It  is  in  the  nature 
of  a  mortgage,  and  la  nothing  more  than  a 
Hen  retained  as  a  provision  for  the  security 
of  the  payment  of  the  purchase  money. 

Chaptw  81,  Acta  of  1889  (Shannon's  Code, 
I  3666  et  seq.),  was  intended  to  r^ulate  pro- 
ceedings npon  the  part  of  the  conditional  ven- 
dor after  be  has  regained  possession  of  the 
property  on  account  of  the  foUnre  of  the 
conditional  vendee  to  pay  the  purchase  price 
at  maturity.  We  think  this  is  manifest  upon 
a  casual  reading  of  the  statute.  It  provides 
a  summary  remedy  for  the  adler  by  adver- 
tisement and  sale  of  the  proper^,  for  the 
purpose  of  enforcing  his  lien  secured  under 
the  contract  This  statute  also  rec<^raize8 
that  tbe  Interest  of  the  conditional  vendor 
in  the  property,  after  he  has  rained  pos- 
session of  It,  Is  only  that  interest  which  this 
court  had  de<Aared  he  possessed  previous  to 
tbe  passage  of  the  act.  It  does  not  provide 
that  a  failure  upon  the  part  of  the  condi- 
tional vendee  to  pay  the  purchase  price  at 
maturity  should  terminate  bis  rights  in  the 
property  and  vest  the  conditional  vendor 
with  a  perfect  title  after  he  has  regained 
possession,  but,  on  the  contrary,  it  expressly 
and  distinctly  sets  out  the  method  of  pro- 
cedure which  the  conditional  vendor  must 
pursue  In  order  to  bring  the  property  to  a 
sale  for  the  payment  of  his  debt.  Its  pro- 
visions must  be  strictly  pursued.  Case  v. 
Watson,  m  Tenn.  148, 122  S.  W.  86,  974.  It 
contemplates  two  cases,  one  where  the  ven- 
dor retakes  possession  by  the  consent  of  the 
pnrdiaawt  and  one  where  it  Is  necessary  to 
regain  poaseealon  by  process  of  law  In  the 
absence  of  consent.  Ileberman  v.  PuAett, 
94  Tenn.  274.  29  S.  W.  6.  It  recognizes  that 
boOi  the  seller  and  the  pnrdiaser  have  an  In- 
toest  In  the  proper^,  and  It  makes  provi- 
sion for  the  full  protectUm  and  enf<»rcement 
of  their  respective  rights.  Cowan  t.  Slngw 
Ufg.  do..  92  Tena  376.  21  S.  W.  663. 

It  may  be  added  that  the  statute  reoognlses 
that  the  pnrcbaser  bas  an  Interest  In  the 
property  after  the  seller  r^alns  possession, 
and  In  Its  proceeds  after  It  Is  sold  under  the 
terms  of  the  act  These  oonslderattons  ez- 
chide  the  Ulea  that  the  seller  la  forced  to  bis 
Section  to  affirm  or  disaffirm  the  sale  when 
he  attempts  to  collect  the  purchase  money. 
In  our  cases  b^re  tbe  statute,  as  w^  as 
sbice,  it  has  been  held  that  tbe  pnrdiaser  Is 
entitled  to  tlie  surplus  proceeds  arising  out 
of  a  sale  of  the  property  by  tbe  seller,  or  by 
tbe  court,  after  possession  bas  been  r^ialned. 
This  naturally  follows  from  the  holding  that 
the  contract  of  conditional  sale  Is  merely  a 
security  of  the  sdler  for  the  payment  of  the 
purchase  price. 

The  act  of  18S9  merely  affords  an  addition- 
al remedy  to  the  seller,  which  be  can  pursue 


at  bis  election;  but  It  does  not  interfere  with 
the  Jurisdiction  of  a  court  ot  equity  to  air 
force  the  lien  and  protect  tbe  tltfUs  of  the 

parties. 

These  principles  having  been  determined 
by  our  own  cases,  we  cannot  consider  au- 
thorities from  other  states  cited  by  counsel 
tor  defendant  Whether  our  decisions  are  In 
harmony  with  the  weight  of  authority  or  not, 
the  rule  established  by  them  bas  been  In 
force  so  long  that  we  decline  to  consider 
their  relative  weight  with  those  of  other 
jurisdictions. 

[2, 1]  We  are  further  of  opinion  that  the 
chancellor  vnts  In  error  in  sustaining  the  de- 
murrer to  that  portion  of  the  bill  which 
sought  a  sale  of  the  real  estate  to  enforce 
complainant's  lien,  evidenced  by  the  written 
agreement  of  the  parties  set  out  In  this  opln- 
ion.  It  is  shown  that  Hr.  and  Mrs.  Alley 
owned  the  land  in  controvert  as  tenants  by 
the  entireties.  They  became  divorced,  and 
agreed  between  themselves  that  the  land 
should  be  sold  and  the  proceeds  partitioned 
between  them  in  severalty,  share  and  share 
alike.  After  this  sgreement  was  made  be- 
tween Alley  and  his  wife,  he  executed  the 
agreement  set  out  above  for  the  beneflt  of 
complainant 

It  was  entirely  competoit  for  Alley  and 
wife  to  agree  to  a  parol  partition  of  the  lot 
as  well  as  to  MTree  that  the  lot  should  be  sold 
for  a  partition  of  the  proceeds.  This  agree- 
ment was  an  equitable  conversion  ot  the 
realty  into  money.  Therefore  this  case  la 
controlled  by  McOuflfey  Johnson,  9  Lea. 
555.  and  Allison  v.  Pearoe  ^enn.  Gh.  Ai^) 
50  S.  W.  192.  and  not  Langley  r.  Yaughn, 
10  Helsk.  558,  and  OlUlam  Essdman.  5 
Sneed,  86. 

When  tbe  last  two  cases  are  limited  to  the 
points  dedded,  and  conflned  to  the  fkets 
stated  In  the  opinions,  we  faave  no  diqENWltloii 
to  disai;ree  wiUi.them.  Upon  tiielr  fhcts  ttey 
are  rightly  dedded.  Bnt  we  do  not  agree  to 
tbe  genera]  iwopositlon.  stated  In  tbose  cases, 
that  a  note  given  fbr  borrowed  money,  t&eel- 
tying  on  its  face  that  It  was  to  be  a  Um  on 
described  real  estste.  is  Ineffectual  to  secure 
such  lioL  thlB  doctrine  is  contxary  to  the 
wdght  of  authority  elsewhere,  and  to  later 
decisions  of  tbls  court  notably  Osborne  r. 
Royer,  l  Lea,  217.  as  wdl  as  tlie  earlier  case 
of  Bskridge  v.  McClure,  2  Yerg.  84.  The 
general  doctrine  of  equity  In  respect  of  liens 
arising  from  express  contract  of  the  parties 
is  thus  stated  by  Mr,  Pomeroy  at  section 
1235  of  his  work  on  Dqulty  Jurisprudence: 

"Tbe  doctrine  may  be  steted  la  Ite  most 
general  form,  that  every  express  executory 
agreement  In  writing,  whereby  the  contract- 
ing par^  sufficiently  Indicates  an  Intention 
to  make  some  particular  property,  real  or 
personal,  or  fund,  therein  described  or  Iden- 
tified, a  security  for  a  debt  or  other  obliga- 
tion, or  whereby  the  party  promises  to  con- 
vey or  assign  or  transfer  the  property  as 
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secarlt7,  creates  an  equitable  lien  upon  tbe 
property  In  the  hands,  not  only  of  the  orlgl- 
zial  contractor,  bnt  of  his  heirs,  administra- 
tors, executors,  voluntary  assignees,  and  pur- 
■chasers,  or  incumbrancers  with  notice." 

The  foregoing  text  is  quoted  In  Williams 
V.  VanderbUt,  145  m.  238,  84  N.  EX  476,  21 
li.  K.  A.  489,  39  Am.  St  Bep.  486,  and  is  ap- 
proved and  almost  literally  quoted  in  the 
text  of  25  Cya  p.  666,  and  Is  abundantly  sup- 
ported by  the  numerous  cases  cited  In  the 
notes  of  that  work.  A  much-quoted  case  u[>- 
4in  this  subject  is  Daggett  v.  Baukin,  31 
Cal.  321,  In  which  Chief  Justice  Currey  used 
tbe  following  language: 

"The  doctrine  seems  to  be  well  established 
that  an  agreem^t  in  writing  to  give  a  mort- 
gage, or  a  mortgage  defectively  executed,  or 
an  imperfect  attempt  to  create  a  mortgage, 
or  to  appropriate  specific  property  to  the  dis- 
charge  of  a  particular  debt,  will  create  a 
mortgage  in  equity,  or  a  specific  [equitable] 
lien  on  the  property  intended  to  be  mortgag- 
ed. The  maxim  of  equity  upon  which  this 
doctrine  rests  ia  that  equity  looks  upon 
things  agreed  to  be  done  as  actually  perform- 
ed; the  true  meaning  of  which  is  that  equity 
will  treat  the  subject-matter,  as  to  collateral 
consequences  and  Incidents,  in  the  same  man- 
ner as  if  the  final  acts,  contemplated  by  the 
parties,  had  been  executed  exactly  as  they 
ought  to  have  been," 

W  Applying  the  foregoing  test  to  the  case 
In  nand,  it  Is  manifest  that  the  instrument 


of  writing  under  consideration  fixes  a  11m 
upon  the  proceeds  of  the  real  estate  when 
sold  for  the  payment  of  the  complainants' 
debt  under  the  terms  of  the  instrument  Al- 
ley indicates  an  intention  to  make  the  funds 
arising  out  of  the  sale  of  his  Interest  in  the 
real  estate  a  security  for  complainants*  debt, 
and  promises  to  transfer  his  interest  in  the 
proceeds  of  the  sale  to  the  complainants,  by 
directing  that  the  check  to  be  made  to  him 
should  be  made  to  the  trustee  for  complain- 
ants, and  these  considerations  satisfy  every 
test  of  the  Hen. 

The  right  of  complainant  to  have  his  debt 
paid  out  of  the  funds  assigned  tor  that  pur- 
pose cannot  be  defeated  by  the  refusal  of  Al- 
ley to  sell,  or  permit  the  property  to  be  sold, 
to  realize  the  fund.  Equity  looks  upou  the  sale 
as  having  already  been  made,  because  Alley 
has  agreed  In  writing  that  the  sale  should 
be  made,  and  It  will  treat  tbe  land,  so  far  as 
the  collateral  consequraces  and  Incidents  at- 
tending upon  a  sale  of  it  In  order  to  realize 
the  money  ate  concerned,  in  the  same  manner 
as  If  the  "final  acts  contemplated  by  the 
parties  had  1>een  executed  exactly  as  they 
ought  to  have  been" — that  is  to  say,  the  court 
will  order  the  land  sold,  and  will  impound 
the  proceeds,  and  apply  them  to  the  payment 
of  complainant's  debt 

The  result  is  tbe  decree  of  the  chancellor 
is  reversed,  and  the  case  is  remanded  for 
further  proceedings  In  accordance  with  this 
opinion. 


Digitized  by 


540 


IM  SOUTHWESTBBN  BBFOBTBB 


(Tex. 


DBNISON  UOHT-  ft  POWEB  Oa  T. 
PATTON. 

(Saprune  Court  U  Texts.    Manh  12,  1913.) 

1.  NKOLIOBIfCB  (i  2*)— EZISIBNCK  OT  DiTTT. 

Negligence  Is  coiutituted  only  tbronsh  tail- 
are  to  discharge  a  duty. 

[EA.  Note.— For  other  cases,  see  Negligence, 
Gent  Dig.  H  3,  4 ;  Dec.  Dig.  |  2.*] 

2.  EiJiCTBiciTr  (S  15*)— Pbbsohal  InjUBUs 
—Duty  to  Usb  Cabe. 

Where  an  employ^  of  a  telephone  company, 
in  order  to  repair  its  wire  where  it  crossed  the 
wire  of  as  electric  light  compaoy,  went  on  a 
pole  of  the  light  company,  and  suspended  a 
platfopn  above  its  wires,  in  the  absence  of  any 
agreement  or  invitation,  he  was,  at  most,  a 
mere  licensee^  and  the  light  company  did  not 
owe  him  the  duty  of  ordinary  care. 

[Ed.  Note.— For  other  cases,  see  Electricity, 
Cent  Dig.  H  S9-62;  Dec.  Dig.  {  15.«] 

8.  Neoliqencx  ^  83*)— Ubk  or  Pbooseb— 

TbeSP  ASSESS. 

The  owner  of  premises  is  under  no  general 
doty  to  exercise  care  to  make  them  safe  for  the 
nse  of  others  coming  thereon  without  authority, 
invitation,  or  allurement 

[BA.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  S8  46-47;  JOec.  Dig.  §  33.*] 

4.  Elbctbicitt  (S  16*)— Personal  Injitbibs— 
Licensees— DCTT  to  Use  Cabe. 

Where  a  telephone  lineman,  to  repair  tele- 
phone wires,  went  on  the  pole  of  an  electric  light 
company,  and  did  not  complete  the  work  that 
day,  a  reasonable  belief  on  the  part  of  the  chief 
lineman  of  the  light  company,  who  had  visited 
the  place,  that  the  telephone  lineman  would 
probably  return  the  following  morning  to  re- 
sume work,  was  not  sufficient  to  charge  the 
light  company  with  the  duty  of  ezercisiog  care 
to  make  its  property  safe  for  the  prosecution  of 
the  work. 

[Ed.  Note.— For  other  eases,  see  saectiidty. 
Cent  Dig..SS  30-41;  Dec.  Dig.  |  16.*] 

Brra  to  Court  of  CItU  Aweala  of  Fifth 
Supreme  Judidal  District 

Action  by  B.  B.  Patton  against  the  Denlson 
light  ft  Power  Company  and  another.  On 
Judgment  of  the  Court  of  Civil  Appeals  (135 

5.  W.  1040)  afBrmlng  a  Judgment  for  plain- 
tifF,  the  Denlson  Light  &  Power  Company 
brings  error.  Reversed  and  remanded. 

Harry  P.  Lawther,  of  Dallas,  and  Head, 
Smith,  Hare  &  Head,  of  Sherman,  for  plain- 
tiff in  error.  John  C.  Wall,  of  Sherman,  and 
E.  J.  Smith,  of  Denlson,  for  defendant  In  er- 
ror. 

PHILLIPS,  J.  B.  a  Patton,  the  plaln- 
tlft  In  the  trial  court,  was  a  lineman  in  the 
employ  of  the  Southwestern  Telegraph  &  Tel- 
ephone Company  in  the  city  of  Denlson,  and 
brought  this  suit  against  that  company  and 
the  Dndson  light  &  Power  Company,  herein 
designated  for  convenience  as  the  l^^phone 
Company  and  light  Company,  respectlTely, 
to  recover  damages  for  personal  injuries  al- 
leged to  have  been  sustained  by  him  as  the 
result  of  an  dectrlcal  shock  recetved  on  Oc- 
tober 23,  1908,  while  In  the  discharge  at  the 
duties  of  his  employment  The  trial  re- 
sulted In  a  peremptory  Instruction  In  favor 


of  the  Tel^hone  Oon^iany  and  a  verdict 
and  Judgment  tor  the  plaintiff  against  the 
light  Company,  on  whose  appeal  the  Jadg- 
ment  was  affirmed  by  the  htmorable  Court 
of  Civil  Appeals. 

Both  companies  maintained  and  opiated 
their  systems  in  the  dty  of  Denlson,  having 
their  wires  stretched  on  poles  located  In  the 
streets.  A  pole  of  the  Light  Company  stood  at 
the  comer  of  Hull  street  and  Austin  aTonue, 
about  midway  between  two  poles  of  the  Tel- 
ephone Company,  and,  being  lower  than  such 
poles,  the  wires  of  the  Light  Company  at  that 
point  were  beneath  those  of  the  Telephone 
Company,  which  consisted  of  a  cable  contain- 
ing several  wires  attached  to  a  messenger 
wire,  but  in  close  prozlmity  to  them.  A  vi- 
olent storm  occnrred  on  October  21st,  as  the 
result  of  which  the  telephone  cable  sagged 
at  this  comer  of  the  streets  and  came  la 
contact  with  the  wires  of  the  light  Com- 
pany, causing  a  hole  to  be  burned  In  the 
cable.  Patton  with  two  coemploy^s  was  sent 
out  by  the  Telephone  Company  on  the  fol- 
lowing day  to  discover  and  repair  defects  in 
Its  wires,  and,  upon  reaching  this  comer,  dis- 
covered the  contact  of  the  wires  and  the  con- 
dition of  the  tele[rtione  cabla  They  ^ected 
a  temporary  repidr  of  the  cable,  and  relieved 
the  contact  and  further  separated  the  wires 
of  the  two  companies  by  fasteidng  a  cross- 
arm  near  the  top  of  the  Light  Company  pole 
located  at  the  corner  of  the  streete,  and  plac- 
ing the  telephone  cable  and  messenger  wire 
,tipon  It,  thus  raltdng  them  about  8%  feet 
above  the  top  of  the  light  Company  pole  and 
accordingly  some  distance  above  the  Light 
Company  wires,  leaving  them  in  this  condi- 
tion about  6:30  In  the  afternoon,  with  the 
intention  of  returning  the  next  day  and  com- 
pleting the  repairs  upon  the  telephone  cable. 
Just  as  they  were  leaving,  O.  P.  Sammon, 
the  chief  lineman  of  the  Light  Compeuiy, 
came  up  and  observed  what  they  had  done^ 
and  the  situation  of  the  cable  and  wires  as 
left  by  them.  On  the  followlug  morning  Pat- 
ton returned  to  the  place  to  complete  his 
work  upon  the  cable,  went  up  the  Light  Com- 
pany's pole,  upon  the  cross-arm  of  which  he 
and  his  companions  had  rested  the  T^ephone 
Company's  messenger  wire  and  cable,  and  at- 
tached  to  the  messenger  wire  and  suspended 
beneath  the  cable,  as  thus  situated,  a  swing- 
ing platform,  npon  which  he  seated  himself 
with  his  feet  hanging  below  It  and  began  to 
repair  the  cable.  Patton's  testimony  was 
that  the  platform,  as  thus  located,  rested  ni^ 
on  a  wire  or  wires  of  the  light  Company. 
Shortly  aftwward,  while  In  this  sitnation 
and  so  engaged,  he  received  the  shock  from 
a  wire  of  the  Light  Company  that  caused  his 
injuries,  due  ^ther  to  the  platform  coming  in 
contact  with  and  rastins  lUKin  0ie  wlre^  or 
his  feet  or  legs  coming  in  contact  with  IL 
The  current  that  caused  tbe  shock  he  recdv- 
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ed  was  turned  on  at  the  direction  of  Sam- 
mon  by  telephone  from  a  point  In  the  resi- 
dence drcnlt  of  the  lAgbt  Company  where 
he  was  at  the  same  time  engaged  In  some 
repairs  fbr  the  lAght  Company,  as  a  test  to 
enable  him  to  know  whether  the  service  of 
the  Light  Company  was  In  order.  Sammon 
had  no  actual  knowle^e  of  any  purpose  on 
Patton*8  part  to  return  to  this  place  and 
complete  the  repairs  to  the  cable  that  morn- 
ing, nor  did  he  have  any  such  knowledge  of 
P^tton's  situation  or  that  he  was  at  work 
upon  the  cable  at  the  time  he  ordered  the 
current  turned  on.  Patton  was  an  experi- 
enced llDeman,  and  knew  the  danger  of  com- 
ing in  contact  with  a  live  dectric  wire. 

The  charge  of  the  court,  which  is  assailed 
by  the  Light  Company,  the  plaintiff  In  er^ 
ror,  was  as  follows:  *lf  you  believe  from 
the  eridence  that  on  the  erradi^  of  October 
22, 1908,  platntifl;  wiUi  other  Unemen  ct  said 
Teiephme  Company,  found  It  necessary  to 
repair  a  cable  of  Ote  said  Telephone  Com- 
pany at  or  near  the  corner  ot  Hull  street 
and  Austin  avenue,  and  it  you  further  be- 
lieve from  the  evidence  that  certain  wires  of 
the  Denison  Ught  ft  Power  Company  were  In 
close  proximity  to  the  said  cable  at  the  place 
where  said  repairs  were  to  be  made,  and 
had  been  in  such  close  proximity  for  some 
time  prior  thereto,  and  that  such  condition 
at  this  place  was  known  to  the  Denison 
Light  &  Power  Company ;  and  If  you  further 
believe  from  the  evidence  that  on  said  aft^- 
Doon  certain  work  and  temporary  repairs 
were  done  upon  said  cable  at  said  place,  and 
if  you  further  believe  from  the  evidence  that 
one  Sammon,  line  foreman  for  the  Denison 
Light  A  Power  Company,  on  said  afternoon 
saw  the  conditions  of  the  various  wires  and 
cable  at  said  place,  and  the  work  that  said 
linemen  bad  done,  and  if  you  further  be- 
lieve from  the  evidence  that  it  reasonably 
appeared  to  said  Sammon  that  the  said  Une- 
men would  probably  return  on  the  momii% 
ct  the  23d  to  complete  the  repairs  tm  said 
cable,  and  that  said  work  would  be  attended 
with  grave  danger  to  said  linemen  if  a  cur- 
rent at  electricity  were  turned  onto  said 
wires  at  said  place;  and  If  yon  farther  be- 
lieve from  the  evidence  that  m  the  morning 
of  October  23, 1006,  tlie  said  Unemen  returned 
to  said  place  to  conu>lete  Qie  woA  on  said 
cable,  and  that  to  do  said  work  it  was  nec- 
essary to  fftsten  a  platfbnn  oa  the  messenger 
wire  that  held  up  said  cable,  and  that  said 
Idatform  was  fastened  to  said  messenger 
wire  near  to  a  pole  of  the  Denison  Light  & 
Power  Company;  and  If  you  further  be- 
Ueve  from  Uie  evUtaioe  that  the  plaintiff 
took  his  portion  cm  said  platform  and  en- 
gaged In  Oie  worfe  of  repairing  said  cable, 
and  ^ille  he  was  so  engaged  in  said  work 
the  said  Sammon  ordered  a  current  of  elec- 
tildty  turned  onto  the  electric  li^t  wires 
that  were  at  said  place,  and  that  by  reason 


thereof  plaintiff  rec^ved  a  8ho(^  of  electric- 
ity from  said  wires  Into  which  said  elec- 
tricity had  be^  so  turned,  and  that  from  the 
^ect  of  said  shock  plainttfl  was  caused  to 
fall  and  slip  to  the  ground,  and  thereby  In- 
jured, either  by  the  said  shock  or  fall,  or 
both  by  said  shock  and  fall;  and  If  you 
furtiier  believe  from  the  evidence  that  In 
causing  said  current  of  electricity  to  be 
turned  Into  said  wires  at  said  time  the  said 
Denison  Light  &  Power  Company  was  guilty 
of  negligence,  that  Is,  did  that  which  a  per- 
son of  ordinary  care  and  prudence  situated 
and  circumstanced  and  with  the  knowledge 
you  find  from  the  evidence  the  said  Sammon 
had  on  said  occasion  would  not  have  done, 
and  that  such  negligence,  If  any,  was  the 
direct  and  proximate  cause  of  plaintiff's  in- 
juries, If  any — ^yon  will  find  for  plaintiff,  and 
assess  his  damages  as  hereinafter  directed, 
unless  yon  sbooM  find  for  said  Denistm 
lAgbt  ft  Poww  Oon^any  nnder  other  Instruc- 
tions given  yon."  It  will  be  observed  that 
the  only  aet  of  alleged  negligence  submitted 
by  the  diarge  was  that  of  Sammon  In  ordo- 
Ing  die  current  of  electricity  turned  on  ttie 
Ught  Company^  wires  wMle  the  plaintiff 
was  at  work  upon  the  tel^hone  cable,  with 
the  platform,  vjfOD.  which  he  was  seated  at 
the  time,  so  located  by  himself  as  to  rest 
upon  Uie  wires  of  fiie  lA&A  Gomittny,  thns 
necessarily  e^Kwlng  blm  to  danger  from 
them  when  diarged  with  electricity. 

[1]  Ne^gwce  Is  constituted  only  through 
failure  to  discharge  a  duty.  If,  under  the 
conditions  and  circumstances  named  in  the 
charge,  the  Light  Company  owed  plaintiff  the 
duty  of  ordinary  care  to  make  Its  own  struc- 
tures safe  for  his  use  while  so  engaged  at 
work  upon  the  telephone  cable,  the  finding  of 
the  jury  that  the  turning  of  the  current  on 
Its  wires  amounted  to  a  breach  of  that  duty 
concludes  the  question  of  the  company's  lia- 
bility. On  the  contrary,  If  under  such  cir- 
cumstances the  law  did  not  impose  that  duty 
upon  It,  its  set  did  not  amonnt  to  negligence, 
and  no  recovery  can  be  predicated  upon  it 
The  charge,  in  substance,  embodies  the  proi)- 
ositlon,  for  it  In  effect  so  instructed  the  Jury, 
that  such  duty  rested  upon  the  Light  Com- 
pany if,  it  knew  of  the  close  proximity  of 
the  wires  of  the  two  companies  at  that  place, 
and  It  reasonably  appeared  to  Sammon,  Its 
employe,  that  the  plaintiff  would  probably 
return  there  to  complete  his  work  upon  the 
telephone  cable  at  the  time  he  was  Injured ; 
and  its  correctness,  therefore,  depends  upon 
whether  these  conditions  were  effective  In 
law  to  Impose  the  duty. 

[2, 1]  In  all  such  cases  the  rdattonshlp  be- 
tween the  parties  determines  the  measure  of 
the  duty,  and  this  question  must  be  resolved 
by  ascertaining  the  relation  that  existed  be- 
tween Patton  and  the  Light  Company  at  the 
time  of  the  Injury.  Patton  was  the  employe 
of  the  Telephone  Company,  and  at  the  time 
engaged  In  a  work  that  was  soldy  for  its 
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benefit  To  perform  that  work  he  made  nse  of 
the  Light  Company's  property  In  going  upon 
Its  pole,  placing  the  telephone  cable  upon  a 
croBB-arm  attached  to  it,  and  suspending  his 
platform  beneath  the  cable  In  this  situation 
so  as  to  bring  himself  in  contact  with  the 
Light  Company's  wires.  The  dangerous  situ- 
ation was  produced  by  himself,  and  resulted 
from  the  use  he  made  of  the  Light  Company's 
property.  If  Patton  had  the  rUfht  to  make 
such  use  of  the  property,  a  relationship  was 
created  that  Imposed  upon  the  Light  Com- 
pany the  duty  of  exercising  care  to  protect 
him  from  injury  that  might  result  from  turn- 
ing an  electric  current  on  Its  wires.  But, 
under  the  settled  law  of  this  state,  the  own- 
er of  premises  Is  under  no  general  duty  to 
exercise  care  to  make  them  safe  for  the  use 
of  others  coming  thereon  without  authority, 
invitation,  or  allurement  Stamford  Oil  Mill 
Ca  V.  Barnes,  103  Tex.  409,  128  S.  W.  3T5, 
31  L.  R.  A.  (N.  S.)  1218,  Ann.  Cas.  1913A, 
111;  City  of  Greenville  v.  Pitts,  102  Tex.  1, 
107  S.  W.  60,  14  L.  R.  A.  (N.  S.)  979,  132 
Am.  St  Rep^  843;  Ballway  Co.  v.  Edwards, 
90  Tex.  65,  36  S.  W.  430,  32  L.  R.  A.  825 ; 
RaUway  Co.  v.  Morgan,  92  Tex.  98,  46  S.  W, 
28 ;  OU  Co.  V.  Morton,  70  Tex.  400,  7  S.  W. 
756,  8  Am.  St  Rep.  611.  It  wlU  be  noted 
that  onder  the  charge  of  the  court  the  li- 
ability of  the  Light  Company  was  in  no  wise 
predicated  upon  the  existence  of  such  a  re- 
lationship between  it  and  Patton  as  would 
arise  from  a  rightful  use  by  him  of  the  prop- 
erty. It  Imposed  upon  the  Light  Company 
the  duty  of  exercising  ordinary  care  to  make 
its  wires  safe  for  the  prosecution  of  his  work, 
regardless  of  whether  the  use  by  him  of  its 
property  that  produced  Mb  dangerous  situ- 
atlou  was  by  its  authority  or  Invitation,  and 
in  ^Cect  announced  that  It  rested  under  such 
duty  though  he  was  a  trespasser  or  at  most 
a  bare  licensee^  If  the  wires  of  the  two  com- 
panies were  In  close  proximity  at  that  place 
and  BO  known  to  be  by  the  Light  Company, 
and  It  laasonaUy  appeared  to  Sammon  that 
he  woiold  l^robably  return  there  that  morn- 
ing to  woric  upon  the  Teleidione  Gompatiy*s 
line. 

No  lasne  of  negligence  on  the  part  of  the 
Ught  Company  predicated  apon  lt«  mainte- 
nance of  its  wires  in  sndti  proximity  ^o  those 
(tf  the  TeleiAtone  Company  waa  submitted  to 
the  jury.  The  mere  proximity  of  the  wires 
of  the  two- companies  did  not  of  itself  cool&e 
upon  FattoD  as  an  employe  of  the  Tel^hone 
Company  the  right  to  make  use  of  the  struc* 
tnres  of  the  Light  Company  for  the  prosecu- 
tion  of  the  work  of  his  employer.  The  Ught 
Company  was  entitled  to  the  use  of  its  inrop- 
erty  to  the  exclndon  of  employes  of  the  Tde- 
phone  Company  In  the  absence  of  some  agree- 
ment or  undwBtanding  that  entitled  such  em- 
ployes to  make  use  of  it  OU  Co.  t.  Horton, 
supra.  The  charge  imsented  no  lasoe  In 
respect  to  any  sudi  agreement  or  understand- 
ing. Accordingly,  thoui^  the  wlree  were  In 


close  proximity  and  Bvch  condition  was 
known  to  the  Light  Company,  Patton's  use 
of  its  property  Imposed  upon  It  no  greater 
duty  than  that  owing  to  a  trespasser,  or,  at 
most  a  bare  licensee.  Furthermore,  If  the 
plaintiff  was  only  a  licensee,  the  Light  Com- 
pany was  under  no  duty  to  anticipate  his 
presence  upon  its  property  or  his  makli^ 
such  use  of  It  as  to  create  the  situation  that 
caused  his  Injury.  At  best  the  charge  does 
not  admit  of  the  plaintiff  being  considered 
other  than  a  bare  licensee,  because,  as  stat- 
ed, it  presented  no  issue  whereby  It  was  pos- 
sible for  the  lury  to  find  that  he  sustained 
any  higher  relationship  to  the  Ll^t  Com- 
pany. 

[4]  A  mere  reasonable  belief  on  Sammon's 
part  that  Patton  would  probably  return  to  this 
place  on  the  morning  In  question  to  resume  his 
work  for  the  Telephone  Company  was  there- 
fore not  sufficient  to  charge  the  Light  Com- 
pany with  the  duty  of  exercising  care  to 
make  Its  property  safe  for  his  prosecution  of 
that  work.  The  owner  of  a  structure  of  this 
character  is  not  required  to  make  Its  legiti- 
mate use  subservient  to  that  of  others  who 
go  upon  it  without  authority  or  Invitation  for 
purposes  of  their  own,  as  would  be  the  case 
If  he  Is  bound  to  anticipate  the  presence  of 
such  persons  upon  his  property  and  on  that 
account  is  under  a  duty  to  use  it  not  in  its 
ordinary  way,  but  only  in  such  manner  as 
not  to  injure  them.  In  the  use  of  his  prop- 
erty the  owner  Is  under  a  duty  to  exercise 
due  care  for  the  safety  of  those  rightfully 
upon  the  premises;  that  is,  those  who  are 
there  by  authorl^  or  Invitation  or  becanse 
of  allurement  In  our  view,  the  diarge  was 
erroneous  in  ajftflylng  this  rule  to  the  IiUlht 
Company,  regardless  of  whether  the  idalntlCt 
at  the  time  of  his  Injury  was  rightfully  upon 
its  property  or  waa  making  an  anthorised 
use  of  it  That  recovery  oould  not  rightfully 
be  predicated  npon  a  finding  for  the  plaintiff 
under  the  diarga  Is,  we  think,  dearly  shown 
by  the  holding  of  Louisville  l^une  Ttd^hcme 
Co.  T.  Heeler's  Adm'z,  125  Ky.  306*  101  S.  W. 
897.  where  an  an^(^  of  one  telephone 
company  was  Injured  by  going  npon  tbe 
property  of  another  for  the  purpose  of  Us 
work,  as  ftdlows:  "A  careful  eraminatton  of 
the  entire  record  falls  to  OisckMe  any  evi- 
dence that  could  be  dignified  1^  the  name 
of  i^roof,  showing  any  contract,  arrangement, 
or  understanding  between  the  two  tdepbone 
companies,  whereby  the  employte  of  the 
Home  Oompany  were  permitted  to  wo  npon 
the  p(de8  and  wires  ct  the  Oomherland  Com- 
pany; nor  Is  there  any  proof  of  any  knowl- 
edge on  the  part  of  the  Cumberiand  Com- 
pany that  the  defendant,  Beeler,  waa  to  go 
upon  its  lines.  This  bdng  die  case,  the 
Cumberland  Company  owed  ttie  deced^  no 
duty  to  iffovlde  a  reasmaUy  safe  place  for 
him  to  work  in,  and  cannot  be  btf d  liaUe  for 
the  negUgraoe  that  resulted  in  bis  death.*' 
The  cases  of  Standard  lAgbt  A  Foww  Cow  t. 
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Huncey,  88  Tex.  GIt.  App.  416.  76  S.  W.  931. 
and  Dallas  Electric  Co.  t.  Mitchell.  33  Tex. 
ClT.  App.  424,  76  8.  W.  035,  relied  apoD  by 
tbe  defaidant  In  error,  do  not  anpport  the 
charge.  In  both  of  them  the  two  companies 
were  shown  Co  have  made  a  joint  use  of  the 
same  poles  for  the  maintenance  of  their 
wires,  whereby  there  was  imposed  upon  each 
the  duty  of  exerdsing  ordinary  care  to  protect 
tbe  employte  of  the  other  from  injury  while 
at  work  upon  ttae  wires.  The  conunou  nse  of 
tbe  same  premises  by  both  companies  entitled 
the  employes  of  tither  company  to  go  upon 
them  for  their  work,  and  imposed  npon  each 
company  tbe  same  duty  for  the  protectton  of 
tbe  employes  of  the  other  from  Injury  while 
thoa  engaged  that  it  owed  to  its  own.  In  the 
case  of  Illlngsworth  t.  Boston  ESectric  Light 
Co.,  161  ifass.  583.  87  N.  B.  778,  25  R.  A. 
552,  another  antbority  to  whlcb  we  are  re- 
ferred by  tbe  defendant  in  error,  the  same 
condition  was  shown  to  have  existed,  under 
wbi(*  it  was  held  that  Illingsworth.  an  em< 
ploy«  of  the  dty  of  Boston,  which,  with  the 
li^t  Company,  maintained  a  common  stme. 
ture  for  tbe  snKwrt  of  the  electric  wires  of 
both  corporations,  was  rlgtitfnlly  npon  tbe 
stmctnre  while  engaged  In  the  work  of  his 
employer,  and  that  tbe  U^t  Company  owed 
him  the  duty  of  exercising  ordinary  care  to 
keep  Its  wtrea  In  a  safa  ecmditiOB.  These 
cases  and  others  like  them  famish  no  antbor- 
ity for  an  instmctlon  that  pre^Ucated  liabil- 
ity upon  no  sndi  ground. 

Because  of  tbe  error  In  the  charge,  the 
jndgmoits  of  tbe  honorable  Court  of  Civil 
Appeals  and  the  district  court  are  reversed, 
and  tbe  cause  remanded  as  to  the  Denlson 
Light  ft  Power  Company. 


EA8TEBN  BY.  CO.  OF  NEW  MEKICO  et  aL 
V.  UTTLEFIELD  et  at 

(Suprema  Court  of  Texas.    March  19,  1913.) 

1.  Afpui.  and  Ebrob  (I  1032*)— Review— 
nscBTOON— Plea  to  thb  Jukisoiction— 
Tbial. 

Refosal  of  tbe  court  to  sabmit  to  the  jury 
defeoclaDts'  plea  to  tbe  jurisdiction  prior  to  the 
trial  on  the  merits  in  the  exercise  of  the  trial 
court's  discretion  was  not  ground  for  reversal, 
in  the  absence  of  a  showing  of  injury  to  de- 
fendants. 

[Ed.  Note.— For  otber  cases,  tee  Appeal  and 
Error,  GenL  Dig.  H  4047-4061;  Dec  Dig.  i 
1062.*] 

2.  Cabbzebs  (f  222*)  —  Caebiage  or  Live 
Stock— Bbbaoh  or  OoifTBACT— Action  bt 
Baizjxs. 

Where  plalntifEs  bad  possession  and  con- 
trol of  on-tain  cattle  belonging  to  another  with 
authority  to  ship  them  to  market,  they  were 
bailees  and  so  authorized  to  recover  for  injuries 
to  the  cattle  sustained  by  tbe  cazrier'B  breach 
at  tbe  coatract  of  shipment 

[DA.  Note.— For  other  cases,  see  Osrrlets, 
Gent  Dig.  I  952;  Dea  Dig.  |  222.*] 


3.  tbiaz.  d  260*)— iNBTBuonoNB— Baonm  » 
Chabqe— iNSTBUonons  Givkn. 

It  Is  not  error  to  refuse  a  request  to  charge, 
where  the  charge  given  submits  In  substance  the 
issue  presented  by  the  request 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  fl  651-659;  Dec  Dig.  S  260.*] 

4l  Carbiebs  (I  229*)  —  Cabbiaqe  of  Live 
Stock— Failuee  to  Banish  Cabb— Dam- 

AQE8. 

Where  it  was  proper  for  shippers  of  cattle 
to  have  them  at  the  place  of  shipment  six  days 
before  the  time  provided  therefor,  and  the  car- 
rier failed  to  provide  care  as  it  had  contracted 
and  as  it  was  Its  duty  to  do,  the  expense  in- 
curred in  boldtng  the  cattle  before  as  well  as 
after  the  date  when  the  cars  were  to  be  fur* 
nished  was  a  proper  element  of  damage. 

(Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H        963,  964;  Dec  Dig.  &  229.*] 

Error  to  Court  of  Civil  Appeals.  Second 
Supreme  Judicial  District 

Action  Geo^  W.  Uttlefleld  and  others 
against  the  Eastern  Railway  Company  of  New 
Mexico  and  others.  Judgment  for  plalntlfBi 
affirmed  by  the  Court  ot  CMl  Appeals  (1S5 
S.  W.  1060)t  and  defendants  bring  error.  Af- 
firmed. 

Terry,  Oavln  &  Mills,  of  Galveston,  and 
Madden,  Trulove  &  Klmbrough,  of  AmarlUo, 
for  plaintiffs  in  error.  Moss  &  Dunn  and 
J.  A.  Tenq>let(m,  all  of  Ft  Worth,  for  defend- 
ants In  error. 

BROWN,  C.  J.  Tbe  Court  of  Civil  Appeals 
made  no  statement  of  the  character  of  this 
case,  nor  findings  of  fact,  as  required  by  law, 
and,  in  order  to  get  a  knowledge  of  tbe  is- 
sues involved,  we  hare  been  compelled  to  ex- 
amine the  transcript  The  petition  alleged 
that  defendants  in  error  constituted  a  co- 
partnership under  the  name  of  tbe  little- 
field  Cattle  Company.  Uttlefleld  is  a  eltlsen 
of  Texas,  and  his  copartners,  J.  P.  and  T.  D. 
White,  are  dtlxens  of  New  Mexico,  and  the 
business  of  raising  and  shipping  cattle  was 
conducted  on  thdr  randies  in  Teas  and  Nev 
Mexico.  The  plalntiflb  in  error  are  the  East- 
ern Railway  Company  of  New  Mexico,  chartw- 
ed  and  organised  under  the  laws  ot  that 
state  (then  territory,  and  its  itrinclpol  office 
and  offloora  In  Amarllto,  Potter  count?,  Tex. 
Tbe  Pecos  ft  Northern  Texas  Railway  Com- 
pany was  <»rganlsed  under  the  laws  of  Texas ; 
tbe  Southern  Kansas  Railway  Company  was 
duly  Incorporated  under  tbe  laws  of  Texas ; 
the  Atchison,  Top^  &  Santa  F6  Railway 
Company  was  organised  under  the  laws  of 
Missouri  and  Kansas.  It  to  alleged  that 
eadi  of  said  corporations  has  and  malntaius 
its  prindpal  office  at  AmarlUo,  Tex.,  except 
the  last  named,  which  has  a  division  office  at 
Amarillo.  It  was  allied  that  the  railroad 
corporations  constituted  a  partnerstilp,  al- 
leging a  course  of  business,  as  facts,  showing 
the  copartnership.  Tbe  petition  was  filed  in 
tbe  district  court  of  Deaf  Smith  county  and 
service  had  upon  the  agent  of  the  company 
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In  that  C(nuit7.  The  petition  alleged,  In  snb- 
Btance,  that  the  Llttlefleld  Cattle  Company 
desired  to  ship  a  large  number  of  cattle  from 
its  ranches  In  Texas  and  Mexico  to  Kansas 
City,  or  St  Joe,  Mo.,  and  called  upon  the 
agents  of  the  defendants  at  Kenna  and  Bo- 
Tlna,  In  New  Mexico,  to  provide  200  cars  at 
said  places  on  different  days  designated,  which 
said  agents  agreed  to  do ;  that,  relying  upon 
the  promise,  the  Cattle  Company  droTe  a 
large  number  of  cattle  from  the  ranch  in 
Texas  to  Kenna  in  New  Mexico,  but  the  rail- 
roads failed  to  furnish  the  cars,  and  the  Cat- 
tle Company,  after  holding  the  cattle  there 
from  the  9th  day  of  September,  1907,  nntll 
the  18th  day  of  October,  1907,  was  compelled 
to  abandon  the  shipment  of  the  cattle  and 
drove  them  back  to  the  ranch  in  Texas,  al- 
leging damages  In  a  large  sum.  The  defend- 
ants pleaded  to  the  Jurisdiction  of  the  dis- 
trict court  and  each  stated  the  county  in 
which  It  claimed  the  privilege  to  be  sued  in 
Texas.  The  pleas  were  submitted  with  the 
case  to  the  }ury,  to  which  defendants  except- 
ed, claiming  the  right  to  try  the  pleas  to 
jurisdiction  before  the  trial  of  the  case.  The 
foregoing  statement  will  be  saffident  for 
this  investigation. 

The  Court  of  Civil  Appeals  said  in  the  opin- 
ion: "Those  assignments  complaining  of  the 
court's  action  with  reference  to  pleas  of  priv- 
ilege interposed  by  some  of  the  appellants 
are  disposed  of  in  our  conclusion  that  the 
undisputed  evidence  is  such  as  to  ^ow  that 
all  the  appellants  were  partners  and  agents 
of  each  other  and  had  a  common  agent  in 
Deaf  Smith  county  in  such  manner  as  to 
make  them  all  subject  to  the  Jurisdiction  of 
the  district  court  of  that  county.*'  The  de- 
fendants filed  answers  raising  the  questions 
of  law. 

The  first  gronnd  of  error  set  op  In  the  ap- 
plication of  the  railroad  companies  ia  to  the 
efFect  that  the  district  court  erred  In  refus- 
ing to  submit  to  the  Jury  their  plea  to  the 
jurisdiction  of  the  court  before  the  trial  of 
the  case  on  the  merits. 

[1]  It  was  in  the  discretion  of  the  trial 
coort  to  sabmlt  Oie  plea  before  or  at  the  trial 
on  the  merits,  and,  as  no  Injmr  la  shown  to 
have  resolted,  the  Judgment  will  not  be  dia- 
tnrbed  by  this  court  for  that  reason.  Pryor 
T.  JoUy,  91  Tex.  80,  40  S.  W.  009;  Tynbur* 
T.  Cohen,  67  Tex.  224,  2  S.  W.  734. 

The  seamd  and  third  grounds  are  not  pre- 
sented in  compliance  with  the  rules  of  court 
and  wl21  not  be  considered.  This  court 
granted  the  application  for  probable  error  in 
lefnsinK  this  charge:  **If  the  Jury  find  for 
the  plalntlfl^  and  also  find  and  believe  ftom 
the  evidence  that  ai^y  of  the  cattle  driven  to 
or  near  Kenna  were  owned  by  Littlefidd. 
the  Whites,  and  (me  Wllkerson,  at  the  time 
they  were  so  driven,  and  not  by  Geo.  W.  lit- 
tlefleld,  J.  P.  White,  and  T.  IX  White,  alone, 
yon  will  not  consider,  in  estimating  the 
amount  of  damages  to  be  awarded,  any  such 


I  cattle  as  may  have  been  then  partly  owned 
by  Wllkerson,  but  consider  only  those  owned 
exclusively  by  plalntUIs;  and  In  this  connec- 
tion yon  are  diarged  that  the  fact  that  Wll- 
kerson may  have  owed  for  the  purchase  price 
of  such  cattle,  or  his  interest  therein,  will 
not  destroy  his  rights  therein  at  that  time, 
and  you  will  not  consider  such  tact" 

[2]  The  evidence  shows  that  the  cattle  re- 
ferred  to  In  the  charge  were  in  the  posses- 
sion and  control  of  the  defendants  in  error, 
which  placed  them  in  the  attitude  of  bailees 
of  the  cattle,  who.  having  the  right  to  ship 
and  sell  them,  can  recover  damages  to  such 
cattle  which  were  caused  by  the  breach  of  the 
contract  of  shipment  Masteraon  v.  I.  &  G. 
N.  Ry.  Co.,  rS6  S.  W.  577. 

[3]  By  their  fifth  assignment  the  plaintiffs 
in  error  complain  of  the  refusal  by  the  court 
to  give  to  the  Jury  this  charge:  "If  you  be- 
lieve and  find  from  the  evidence  that  the 
plaintiffs  or  their  employes  in  charge  of  said 
cattle  which  were  held  at  K^ma  for  ship- 
ment were  guilty  of  negligence  in  tHringing 
said  cattle  Into  said  station  at  the  time  the 
same  were  brought  there,  or  in  holding  said 
cattle  near  aald  station  while  waiting  for 
cars  wherein  to  ship  same,  and  if  yon  fur- 
ther find  and  believe  from  the  evidence  that 
said  cattle  were  Injured  or  damaged  as  a 
result  of  such  negligence,  then  you  are  in- 
structed that  plaintiffs  cannot  recover  auch 
damages,  if  any,  as  you  find  resulted  from 
their  own  negligence,  or  that  of  their  em- 
ployte.  And  any  and  all  injuries  or  damages 
so  sustained  by  said  cattle  through  the  fault 
and  neglect  of  the  plaintiffs  are  not  recover- 
able In  this  suit  and  should  be  excluded  from 
your  consideration  in  assessing  the  damage, 
If  any,  which  plaintiffs  are  entitled  to  re- 
cover." In  the  tenth  subdivision  of  the 
court's  charge  that  Issue  was  submitted  to 
the  Jury  in  better  form  than  the  charge  aab 
ed:  "(10)  If  you  believe  and  find  from  the 
evidence  that  the  plalntifta  or  their  employ^ 
in  Charge  of  said  cattle  which  were  held  at 
Kenna  for  shipment  were  gnll^  at  nesl^ 
gence  In  brii^^ng  said  cattle  Into  said  sta- 
Ooa  at  the  time  the  same  were  brought  there, 
or  in  holding  said  cattle  neu  said  station 
while  waiting  for  cars  wherelni  to  ship  same^ 
and  If  you  further  find  and  believe  from  the 
evidence  that  said  catUe  wwe  Injured  or 
damaged  as  a  result  of  such  negligence,  then 
you  are  instructed  that  plalntUfs  cannot  re- 
cover such  damage.  It  any,  as  you  find  result- 
ed from  their  own  negligence,  or  that  ot 
their  employes.  Any  and  aU  injuries  or  dam- 
ages so  sustained  by  said  cattle  through  the 
fault  and  neglect  <^  the  plaintUte  are  not  re- 
coverable in  this  suit  and  should  be  excluded 
from  your  consideration  in  assessing  the 
damage,  it  any,  which  plalntiflb  are  ^titled 
to  recover."  The  charge  given  submits,  In 
substance,  the  issue  presented  by  defradants* 
charge  which  was  refused. 

£4]  The  Cattle  Company  drove  the  catUa 
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from  tbe  rancli  to  Kenna  because  they  had 
the  legal  rlg^t  to  expect  the  cars  to  be  fur- 
nished on  the  15th  day  of  September,  and, 
If  It  was  proper  to  have  them  at  the  place 
six  days  before  the  Ume  for  shipment,  then 
there  was  no  n^llgoice  In  the  act  of  hav- 
ing them  at  the  place  awaiting  the  arrival  of 
the  cars ;  and,  the  cattle  being  at  that  place 
in  compliance  with  the  Implied  contract,  the 
failure  to  famish  the  cars  was  the  cause  of 
the  expense  in  holding  the  cattle  before  as 
well  as  after  the  day  when  tbe  cars  should 
bare  been  fumtehed.  Tbe  expense  was  In- 
corred  by  acting  upon  the  legal  obligation 
of  the  railroads  to  furnish  the  cars,  and  the 
failure  to  famldi  the  transportation  caused 
the  expense  to  be  a  loss  to  the  Cattle  Com- 
pany. If  the  cars  had  been  fumtshed  at  the 
time  agreed  upcm,  tbe  cost  of  holding  the  cat- 
tle might  have  been  recovered  In  their  sale 
in  the  marlEet  in  b^ter  conditlOD,  -but  added 
notlilng  to  thdr  value  at  Kenna  nor  on  tbelr 
return  to  the  ranch.  It  was  a  lo»  caused 
by  tbe  failure  to  furnish  the  cars. 

The  elghtti  assignment  presents  no  issue 
In  such  form  as  would  enable  this  court  to 
decide  It,  and  tba  ninth  assignment  Is  of  like 
character ;  they  will  not  be  considered.  The 
tenth  ground  of  error  is  without  merit;  the 
charge  correctly  stated  the  rule  of  law  on  the 
measure  of  damages  under  the  facts  proved. 

The  diarge  of  the  district  court  deserves 
commendation  for  its  compreh^slve  and 
dear  presoitatlon  of  the  Issnes  in  this  case. 

We  find  no  reversible  error  in  tbe  proceed* 
Ings,  and  the  Judgment  is  affirmed. 


PRICE  V.  STATE. 

<Coart  of  Crimioal  Appeals  of  Texas.  March 
6,  1913.) 

GsiMiiTAZ.  Law  ({  1090*)— Affeai/— Pekser- 

TATIOH  BXLOW. 

Where  a  groand  of  a  motion  for  new  trial, 
that  accused  was  induced  by  bis  fatber  to  plead 
roll^  Dpon  representations  made  to  him  and 
his  fiitber  by  the  county  attorney  that  be  would 
receive  the  ligbteBt  ptuiishmen^  was  not  pre- 
served in  a  bill  of  exceptioiM,  and  the  record 
did  not  sustain  snch  contention,  the  Judgment 
of  conviction  will  be  affirmed. 

[Ed.  Note— For  other  cases,  see  Criminal 
Law.  Cent  Dfs.  II  2668.  2789.  2803-282^ 
2825-2827,  ISMST^l  I>ec. 

Ai^teal  ftom  Btaskell  County  Court;  A.  J. 
Smith,  Judge. 
Ferris  Price  was  convicted  of  aggravated 

assault,  and  appeals.  Affirmed. 

C.  E.  Lane,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  This  Is  a  conviction  for 
aggravated  assault  The  statement  of  facts 
la  not  incorporated  in  nor  accompanies  the 
record,  nor  does  the' record  contain  any  Mil 

-of  exceptions. 

The  motion  for  new  trial  sets  up  the  fact, 


flrst,  that  appellant  pleaded  guilty  on  the  ad- 
vice of  bis  father,  and  that  his  father  in- 
duced appellant  to  plead  guilty  on  tne  repre- 
sentation of  the  county  attorney,  and  that  by 
such  representation  they  were  both  Induced 
to  believe  defendant  would  receive  the  lowest 
punlshm^t  This  Is  not  vertOed  In  any  man- 
ner. It  is  signed,  however,  by  defendant 
through  his  counsel.  The  record  does  not 
contain  any  evidence  Introduced  in  support 
of  the  allegation,  nor  was  any  bill  of  excei>- 
tlon  reserved  verifying  the  matter  mentioned. 
The  same  may  be  said  about  the  allegatlimB 
contained  in  the  second  ground  of  the  mo- 
tion. 

The  Judgment  is  affirmed. 


GHAPA  T.  STATE. 

(Court  of  Orhntaial  Appeals  of  Texas.  Msrch 

6,  1913.) 

1.  Gbihinai.  Ijaw  (I  lOOe*)— Stateuxht  or 
Pacts— SnmciENCT. 

A  paper,  wbich  was  neither  signed  by  the 
attorneys  nor  approved  by  tbe  trial  fudge, 
could  not  be  consiaered  as  a  statement  of  facts 
on  appeal  in  a  criminal  case. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2666-2880;  Dec.  Dig.  | 
1099.*]  H».  . 

2.  Criminal  Law  (8  1121*)— Appeal  aud 

EBBOB— BCCOBD— SUFFICISNOT  OF  EVIDENCB. 

Where  the  evidence  was  not  properly  in- 
cluded In  the  record,  the  appellate  court  conld 
not  review  its  suffiaency  to  sustain  a  convic- 
tion. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2938,  2^;  Dec.  Dig.  { 
1121.«] 

8,  Cbihinal  Law  (|  1097*)— Afpeax.  and 
Ebrob— Recobo— Inbtbuction. 

In  the  absence  of  a  statement  of  facts 
showing  tbe  evidence,  the  reviewing  court 
could  not,  on  appeal  from  a  conviction  of  mur- 
der in  the  second  degree,  review  the  trial 
court's  refusal  to  charge  on  manslaughter; 
the  presumption  in  snch  case  being  tliat  the 
court  charged  all  the  law  apidieable  to  the  evi- 
dence. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  2862,  2864,  2026,  2934, 
2938,  2939.  29h,  2942,  2947;  Dee.  Dig.  | 
1097.*] 

Appeal  from  District  Oonrt;  Bee  County; 
F.  O.  Chambliss,  Judge. 

Leandro  Chapa  was  convicted  of  murder 
in  the  second  degree,  and  he  api>eals.  Af- 
firmed. 

John  Baker,  W.  O.  Gayle.  and  John  R. 
Beasley,  all  of  Beerille,  for  appellant  OL  B. 
Lane,  Asst  Atty.  Oen.,  for  the  State. 

HARPER,  J.  Appellant  was  prosecuted 
and  convicted  of  murder  in  the  second  de- 
gree, and  his  punlstunent  assessed  at  five 
years'  confinement  in  the  state  penitentiary. 

[1]  There  is  no  statement  of  facts  accom- 
panying the  record  we  can  consider.  There 
is  what  purports  to  be  a  statement  of  facts, 
made  in  question  and  answer  form ;  but  It 
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does  not  bear  the  signature  of  the  attorneys 
trying  the  case,  neither  has  It  been  approved 
by  the  district  judge. 

[2]  The  first  ground  of  the  motion  com- 
plains of  the  Insufficiency  of  the  testimony. 
Not  having  the  evidence  before  us,  we  must 
presume  that  It  supported  the  verdict.  Nei- 
ther can  we  determine  whether  or  not  the 
court  erred  In  refusing  to  charge  on  man- 
slaughter. 

[S]  Neither  can  we  review  the  diarge  of 

the  court  on  account  of  the  alleged  errors, 
nor  the  failure  to  give  the  special  charge  re- 
quested. In  the  absence  of  a  statement  of 
facts,  we  must  presume  the  court  charged 
the  law,  and  all  the  law,  applicable  to  the 
evidence.  The  court  submitted  the  offense 
chaiged  In  the  indictment,  and  while  It  might 
have  been  more  desirable  that  the  law  be  ap- 
pUed  more  directly  to  the  facts  In  the  case, 
as  contended  by  appellant,  but  not  having  the 
evidence  before  ns,  we  cannot  determine 
whether  the  court  ddd  or  did  not  snfflcl6ntl7 

do  80. 

The  Jndgmoit  Is  affirmed. 


GHAFINO  T.  STAXBl 
(Court  of  Oriminal  Appeals  of  Texas.  Feb. 
20,  1918.) 

1.  BOBBEBT  (I  28*)— HiVZDENOB— AnUIBSIBIL- 
ITY. 

In  a  prosecution  for  assault  with  intent  to 
rob,  testimony  by  the  prosecuting  witness  tliat 
he  had  his  money  in  his  shoe  is  admissible, 
where  for  that  reasoo  bis  assaUants  did  not 
find  it  wben  tbey  searched  him. 

[Ed.  Note. — For  other  cases,  see  Robbery, 
Cent.  Dig.  $S  2»-31;  Dec  Dig.  S  23.*] 

2.  CaiuiHAL  Law   ({  728*)— Tbial— Aaon- 

lOEHT. 

The  impropriety  of  a  statement  by  the 
prosecuting  attorney,  In  his  argument,  that  ac< 
cused's. record  was  against  him,  cannot  be  re- 
viewed, where  the  record  shows  no  written 
charge  requesting  the  court  to  instruct  the 
jury  to  disregard  the  remark. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  »  1689-1681;  Dee.  Dig.  { 
72a*] 

Appeal  from  District  Court,  El  Paso  Coun- 
ty ;  James  B.  Harper,  Ju^e. 

Carlos  Chaflno  was  convicted  of  an  assault 
with  Intent  to  rob,  and  he  appeals.  Affirmed. 

W.  H.  Fryer,  of  El  Paso,  for  appellant 
C.  B.  Lane,  Asst  Atty.  Gen.,  for  the  State. 

FREINDEROAST,  J.  The  appellant  ap- 
peals from  a  conviction  of  an  assault  with 
intent  to  rob,  with  a  penalty  of  five  years  In 
the  penitentiary. 

The  evidence  for  the  state  was  amply  and 
clearly  sufficient  to  sustain  the  conviction. 
Appellant's  defense  was  alibi,  which  was  cor- 
rectly submitted  by  the  court  and  found 
against  him.  While  appellant  denied  the  as- 
sault to  rob,  and  had  evidence  by  his  mother, 
brother,  and  himself  sufficient  to  have  estab- 


lished an  alibi,  if  believed  by  the  jury,  t3ie 
testimony  of  the  state  positively  and  with- 
out question,  if  believed,  identified  the  appel- 
lant as  one  of  the  parties  who  committed  the 
assault  vrlth  intent  to  rob,  and  the  drcum- 
stauces  detailed,  if  believed  by  the  jury,  <^ear- 
]y  established  the  state's  ease. 

[1]  Appellant  has  a  very  brief  and  Incom- 
plete bill  of  exceptions,  showing  that  he  ob- 
jected to  the  prosecuting  witness  testifying 
that  he  liad  his  money  in 'ills  shoe  on  the 
night  of  the  alleged  assault,  and  that  it  was 
his  custom  to  carry  his  money  In  such  man- 
ner. The  bill  shows  no  error  in  the  admis- 
sion of  this  testimony.  This  witness  testi- 
fied that  the  assault  was  committed  by  two 
persons — one  having  a  pistol,  who  stopped 
him,  and  made  him  hold  up  his  hands,  while 
the  other  went  through  all  bis  pockets,  and 
ran  his  hands  up  and  down  his  body  and 
1^,  In  search  of  money,  and  his  explanation 
of  why  they  did  not  get  hia  mciaey  was  that 
be  had  it  in  his  shoe,  and  was  accostomed 
to  carry  it  there. 

it]  Appellant  has  another  bill  In  which  he 
claims  be  objected  to  this  statement  by  the 
prosecuting  attorney  in  his  dodng  argument 
to  the  Jury:  ''Gentlemen,  this  defoidant's 
rennrd  is  against  Um."  The  bill  la  endx^ 
too  meager,  and  does  not  show  error.  N» 
written  charge  is  shown  in  the  record,  re- 
questing the  court  to  charge  the  Jury  not  to 
consldw  this  remark,  even  If  It  was  objection- 
able. Clayton  t.  State,  148  a  W. 

Nothing  else  Is  presoited  lequlriDg  anr 
farther  discussion. 

The  Judgment  Is  afflrmedi 
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(Court  of  Orbnlnal  Appeals  of  Tei 
26.  1913.) 

1.  Ceiminal  Law  (J  B97*)— Contiitoarob— 
Absent  Witnebbbb. 

Where  the  testimony  and  admissions  of  ac- 
cused justified  the  court  In  believiDg  that  none 
of  the  absent  witnesses  would  testify  as  claim- 
ed, or  that  their  testimony  would  either  be 
true  or  change  the  result  a  continuance  was- 
properly  refused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  1331,  1332;  Dec.  Dig.  t 
597.*] 

2.  Cbikinal  Law  (|  784*)— Tbiai/— Inbtbuc- 
tions— Cibcuustantiai.  Evidence. 

In  a  prosecution  for  theft  of  mules,  where 
accused's  admissions  and  testimoDy  showed 
that  he  took  them  at  the  time  and  place  they- 
were  stolen,  and  he  was  a  few  hours  later 
caught  in  possesion  of  them  some  miles  away,, 
a  ebarge  on  circumstantial  evidence  was  un- 
necessary. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {|  1883-1888.  1922.  1960; 
Dec.  Dig.  S  784.*] 

Appeal   from   District  Court,  McLMnan 
County ;  Richard  I.  Mnnroe,  Judga 
T.  E.  Meadows,  alias  S.  S.  WnTnitng,  wu- 

convicted  of  theft,  and  he  appeals.  Affirmed. 
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Lester  ft  Taylor,  of  Waco,  for  appellant 
C.  B.  Lane,  Asst  Atty.  Gen.,  for  the  State. 

PRENDERGAST,  J.  Appellant  was  con- 
victed of  the  theft  of  two  mules,  and  his 
ptmlshment  fixed  at  four  years'  confinement 
in  the  penitentiary.  The  evidence  !■  amply 
sufficient  to  sustain  the  verdict 

[1]  The  application  for  a  continuance 
shows  such  a  lack  of  diligence  to  procure  the 
attendance  of  witnesses  as  to  justify  the 
court  in  overruling  it  Giles  v.  State,  148 
S.  W.  817.  Besides,  the  testimony,  admis- 
sions, and  statements  of  -  the  appellant  him- 
self are  so  unreasonable,  contradictory,  and 
confusing  as  to  clearly  Justify  the  court  to 
b^eve  none  of  the  claimed  abseat  witnesses, 
none  of  whom  had  ever  been  snbpoenaed, 
would  testify  as  claimed  by  him,  and,  if  they 
had.  that  their  testinHmy  would  not  probably 
be  true,  and  would  not  bare  dianged  the  re- 
sult of  the  trial 

12]  The  court  did  not  err  in  not  giving 
amwllant's  requested  charge  on  circumstan- 
tial evidence.  The  admi^lons  and  testi- 
mony of  the  appelant  hluiself  unquestion- 
ably show  that  he  took  the  mules  at  the  time 
and  place  they  were  stolen,  and  he  was,  with* 
In  two  or  three  hours  thereafter,  caught  in 
the  actual  possesBlon  thereof  some  12  or  14 
miles  from  where  he  had  takoi  them.  It  is 
only  when  the  case  is  proven  by  circumstan- 
tial evidence  alone  that  a  charge  on  circum- 
stantial evidence  Is  necessary.  Section  813, 
Bubd.  2,  PL  681,  White  Code  Gr.  Proc 

The  court  gave  a  fall  and  fair  charge  In 
the  -case,  sabmittiDg  every  issiie  in  any  wa7 
nUsed  by  the  testimony^  all  of  which  was 
fonnd  against  appellant,  with  tbe.  amplest 
evidence  to  support  it 

The  Judgment  is  afflimed. 


HOWARD  T.  STATB. 
(Oout  of  Griininal  Aiveals  of  Texas.  Uarch 
6,  1913.) 

CanaiTAL  Law  (i  1000*)— Affbai.  ard  Bb- 

BOB— RiCOBD— SiTFFICIEnCT. 

Questioiui  raised  by  motion  for  a  new  trial 
cannot  be  reviewed,  in  abseace  of  a  bill  of  ex- 
ceptions aud  a  statement  of  facta. 

[Ed.  Note. — For  other  caaeB,  see  Criminal 
Uiw,  Cent  Dig.  SI  2653.  2788,  280a-2822. 
2»-2827,  2827,  2028,  2948,  3204;  Dea  Dig.  I 
109a*] 

Aiveal  tnm  CHmlnal  District  Gonr^  Dal* 
las  Connty;  Bany  lUller,  Jnd^ 

Fletcher  Howard,  alias  Lee  Coleman,  was 
convicted  of  swindling,  and  he  appealsL  Af- 
firmed. 

C  B.  Lane,  Asst  Atty.  Gen.,  for  the  State. 

PRBNDBRGAST,  J.  In  one  count  appel- 
lant was  Indicted  for  swindling,  the  property 
alleged  to  be  worth  ?167.87.  In  another 
count  appellant  was  Indicted  for  the  theft 


of  the  same  property.  Both  counts  were  sub- 
mitted to  tbe  Jury  for  a  finding.  The  verdict 
la  general,  and  finds  him  guilty  as  charged  In 
the  Indictment  and  fixes  his  punishment  at 
two  years*  confinement  In  the  penitentiary. 

There  Is  no  statement  of  facts  and  no  bill 
of  exception.  Without  these  there  Is  no  ques- 
tion raised  by  the  motion  tor  new  trial  which 
the  court  can  review.  TbereTore  ttte  Judg- 
ment is  affirmed. 


PARKBR  V.  STATBL 
(Court  of  Criminal  Appeals  of  TexB&  Ibiefa 

6,  1913.) 

CanciNAL  Law  (J  1097*)  —  Apfbal  —  Staib- 

VBNT  OF  Facts— Necessitt. 

An  order  on  a  motion  for  a  new  trial  for 
insufficiency  of  evidence  cannot  be  considered, 
in  the  absence  of  a  statement  of  facts. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |i  2862,  2864,  2926,  2934, 
2938,  2039^  28ii,^»42,lN^  De&  Dig.  i 
1097.*]  . 

Appeal  from  Criminal  District  Court,  Dal- 
las County;  Bobt  B.  Seay,  Judge. 

Amos  Parker  was  convicted  of  bnrClary, 
and  ai^teala  Affirmed. 

See^  also.  IM  &  W.  647. 

a  B.  Laiw^  Asst  Atty.  Gen.,  fm  the  State. 

DAVIDSON,  P.  J.  This  Is  a  conviction  for 
bursary. 

Tbe  record  is  before  nS  without  a  state- 
ment of  facts  or  Mils  of  excepttons.  The 
motion  for  new  trial  is  based  upon  tbe  al- 
leged Insufficiency  of  the  evidence.  This 
cannot  be  conddered.  In  tiie  absenoa  <tf  a 
statement  of  facts. 

The  Judgment  Is  affirmed. 


PABKBB  V.  STATBL 
(Court  of  Oriminal  Appeals  of  Texas.  March 

5,  1913.) 

CencnTAL  Law  (|  1097*)  —  Affbal  —  Statb- 

UEiTT  OF  Facts— Necessitt. 

An  order  on  a  motion  for  a  new  trial  on 
the  ground  that  the  verdict  was  contrary  to  law 
and  the  evidmee  cannot  be  reviewed,  in  the  ab- 
sence of  a  statement  of  &ctB. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I«w,  Cent.  Dig.  H  2862,  2864,  2926,  2934, 
2!i»8,  2939,  2941.  2942,  ^947;  Dtoc  Dig.  i 
1097.«3  ' 

Appeal  from  Criminal  District  Court  Dal- 
las Connty ;  Bo^  B.  Seay,  Jndga 

Amos  Parker  was  copvicted  of  crimes  and 
appeals.  Affirmed. 

See,  also,  164  S.  W.  647. 

C.  B.  Lane,  Aast  Atty.  Gen.,  for  the  State. 

HARPER.  J.  The  only  ground  In  the  mo- 
tion for  new  trial  alleges  "that  the  verdict 
Is  contrary  to  the  law  and  the  evidence." 
As  there  Is  no  statement  of  facts  accompany- 
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ing  the  record,  we  cannot  Intelligently  pass 
on  that  ground,  and  there  Is  nothing  to  re- 
view. 

The  Judgment  la  affirmed. 


CASTRO  T.  STATa 
(Conrt  of  Criminal  Appeals  of  Texas.   Jan.  20, 

1913.   Behearing  Denied  March  19, 1913.) 
Cbiuinal  IiA.w  (I  1090*)— Appbaii— Biixs  or 

EIZCBPTION— NECESSITr. 

Where  the  traoacript  contains  no  bills  of 
exceptioQ.  and  there  li  no  statement  of  focta 
accompanying  the  record,  an  order  on  the  mo- 
tion for  new  trial  cannot  he  reviewed. 

[Ed.  Not&— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  §J  2653,  2789,  2803-2822. 
282G~2827.  2927,  2&Z8,  2948,  3204;  Dec  Dig.  i 

,  Appeal  from  District  Conrt,  Galveston 
County ;  Clay  S.  Brlggs,  Judge. 

Frank  Cartro  was  convicted  of  manslaogb- 
ter,  and  appeala  Affirmed. 

See,  alw,  146  S.  W.  658. 

Marsene  Johnson,  of  Oalveston,  for  appel- 
lant Miles  Crowley  and  Henry  O'Dellf  both 
of  Oalveston,  and  C  B.  Lane,  Aast  Atty. 
Gen.,  for  the  State. 

HARPER,  J.  Appellant  was  prosecuted 
and  convicted  of  manslaughter,  and  his  pun- 
ishment assessed  at  Ave  years  In  the  peni- 
tentiary. 

There  is  no  statement  of  facts  accompany- 
ing the  record.  Neither  does  the  transcript 
contain  any  bills  of  exertion,  and  under 
such  circumstances  the  motiott  for  new  trial 
presents  no  question  tliat  we  can  revlsw. 

Affirmed. 


MtliLEB  V.  STATE., 

(Conrt  of  Criminal  Appeals  of  Texas.   BVb.  19, 
1913.   Rehearing  Denied  March  19,  1913.) 

OBnawAL  Law  (I  1090*)— APPCAt-Biu.  or 

Exceptions— NscESSiTT. 

Where  there  is  no  itatonent  of  fiuits  or 
bill  of  exceptions,  no  question  is  raised  that  can 
be  considered. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  «{  2«53,  2789,  2803-2822, 
2825-2827,  2927,  2928.  2948,  3204;  Dec  Dig 
i  1090.*] 

Appeal  from  Tarrant  County  Conrt;  B. 
E.  Bratton,  Judge. 

Mrs.  J.  B.  Miller  was  convicted  of  beeping 
a  disorderly  house,  and  appeals.  Affirmed. 

Baakln,  Dodge  A  Bastus  and  Virgil  Partn- 
er, all  of  Ft.  Worth,  for  appellant  a  B. 
Lane,  Asst  Atty.  Oen.,  fbr  the  State. 

PRENDEROAST,  J.  From  a  convi(^ott 
for  lieeping  a  disorderly  house,  this  appeal 
is  prosecuted. 

There  is  no  statement  of  fact^  nor  any 


bill  of  exertions.  No  question  Is  raised  tliat 
can  be  considered.  In  the  absence  of  a  state- 
ment of  facts. 
The  Ja^gnient  Is  affirmed. 


TOUNO  V.  STATHL 

(Court  of  Criminal  Appeals  of  Texas.  Feb.  26^ 

1913.) 

Cbiuihaz,  Law  <|  lOBO*)— Arauxr- Bzu  ov 

Exceptions. 

Where  there  la  nothing  in  the  motion  for 
new  trial  that  can  be  Qonsidered  without  a  atate- 
ment  of  facts  or  bills  of  exception,  the  oonvlc- 
tion  will  be  affirmed  in  the  absence  of  those 
documents. 

[Eld.  Note.— For  other  cases,  aee  Criminal 
Law,  Cent.  Dig.  H  2663,  2t89,  2808-2822, 
2825-2827,  2^  2^  2918.  S20i;  Dec.  Dig. 
{  1090.*] 

Appeal  from  District  Court,  XiCon  County; 
&  W.  Dean.  Judge. 

Ous  lomg  was  convicted  of  alm^  and  ite 
appeals.  Affirmed. 

Gl  B.  Lane,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  This  case  is  before  as 
without  a  statement  of  the  facts  or  bill  of 
exceptions.  There.  Is  nothing  in  the  motion 
for  new  trial,  to  the  absence  of  a  statement 
of  facts  and  biUs  of  exc^iKions,  that  can  be 
considered. 

The  judgment  la  afBrmed. 


SPICER  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.   Feb.  20. 

1913.) 

1,  Cbihinal  Law  (1595*)— OonTtMUANCK— 
Gaonnns— Abssri  tuizicort— Matkuaz.- 

ITT. 

In  a  prosecution  tar  burglarizing  a  bam 
and  stealing  oats  therefrom,  the  absence  of  a 
witness  who  would  testify  merely  that  oats  were 
also  stolen  from  him  on.  the  same  night  without 
identifying  as  his  the  oats  which  defendant  was 
accused  of  stealing  was  not  ground  for  contina* 
ance;  such  testimony  presenting  no  defense, 
particularly  where  the  complaining  witneaa  posi- 
tively identified  the  stolen  oats  as  being  his. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  ||  UU,  1823-1327 Dec.  Dig. 
I  696.*] 

2.  Cbihinal  Law  (J  696*)— CoimHiTANOB— 
AfisBiTT  Tebtiuonv— Matebxalitt. 

In  the  prosecution  of  a  person  for  burglar- 
Idng  Uie  barn  of  bis  father  with  whom  be  did 
not  live,  accompanied  by  the  theft  of  oats  there- 
from, the  absence  of  a  witness  who  would  tes- 
tify that  defendant's  father  "never  told  defend- 
ant he  did  not  have  penniaaion  to  come  on  his 
pronisetf'  was  not  ground  for  a  continuance; 
snch  ^ct  not  only  being  one  to  which  a  witness 
coutd  not  testify  positively,  and  this  testimony 
being,  therefore,  inadequate  to  present  the  de- 
fense that  the  oats  were  taken  by  permission, 
but  permission  to  go  on  the  premises,  if  proven, 
being  no  authorization  to  break  into  the  bam 
in  the  nighttime  and  steal  oats. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  Si  1311,  1323-1327;  Dea  Dig. 
f  G86.*] 
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9.  CatnoiTAL  hLvr  (|  897^Sibtxob  or  Ir- 
DicnaiTP— TncB  OF  Tku^ 

Under  Code  Cr.  Proc.  1895,  art  546,  pro- 
viding that  a  defendant  Bhall  t>e  entitled  to  two 
days  after  service  of  a  copv  of  Oie  indictment, 
DDlea  the  right  "to  aach  delay  be  waived,"  it 
was  not  error  to  try  defendant  oo  Monday  after 
service  of  the  indictment  on  him  on  Saturday, 
where  the  trial  was  set  for  Mondiv  at  his  re- 
quest 

[Ed.  Note.— For  other  cases;  see  Criminal 
Law,  Cent  Dig.  SS  2116,  2117;  Dec  Dig.  S 

4.  CbIUINAL  Law  (f  S30*)— EVZDENOB— FUOB 

Testuiont. 

Statements  made  by  defendant  in  hia  tes- 
timony in  the  preliminary  hearing  of  another 
diarged  with  the  same  barglary  were  properly 
admitted  in  evidence,  where  at  the  time  of  mak- 
ing su(^  statements  defendant  waa  not  under 
arrest  or  charged  with  the  offense. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  1  539.*] 

Appeal  from  District  Oburt,  Taylor  Com- 
ty;  ThoDiEB  I*  Blantou,  Judge. 

Sam  Spicer  was  conTlcted  of  barglary^  and 
be  appeala  Affirmed. 

Lonls  S.  Wise,  of  Abilene,  for  appellant 
O.  SL  Lane^  AaeL  Atty.  Gen.,  for  tiie  State. 

HABPER,  J.  In  tbls  case  an  Indictment 
was  returned  against  aroellant  by  tlie  grand 
Jury  of  Taylor  county,  diarglns  talm  wltb 
bnrglaiT  on  the  momii^  of  the  81st  day  of 
August 

He  was  arrested  on  tbat  day,  and  sored 
wltb  a  copy  of  tbe  indictment  It  appears 
from  the  leoord  tbat  be  was  carried  into 
open  court  on  tbat  afternoon,  and  an  at- 
torney appointed  to  r^rresent  blm.  Tbe 
record  discloses  that  on  Saturday  evening  at 
tbU  time^  as  appellant  was  In  ]aU,  the  case  waa 
set  for  trial  on  tbe  following  Monday,  tbe 
court  stating  tbat  appellant  widved  tbe  two 
days  be  is  allowed  by  law  to  prepare  for 
trial.  Wben  tbe  case  was  called  for  trial 
on  Monday,  tbe  attorn^  wbo  bad  been  ap- 
pohited  hy  tbe  conrt  filed  tbe  following  mo- 
tion: "Tbe  defense  in  the  case  of  tbe  State 
of  Texas  T.  Sam  Splcer  hereby  flies  this,  his 
motion  for  a  continuance,  for  the  following 
reasons,  to  wit:  (1)  That  tbe  defendant  was 
arraigned  Saturday  afternoon,  and  furnished 
with  a  coiqr  of  tbe  indlctmoit,  and  counsd 
appointed  to  defmd  him,  and  that  on  Uon- 
day  morning  the  case  was  called  tot  trial, 
itnd  tbe  defuse  has  ^ed  to  collect  proper 
evidence  owing  to  the  l8d^  <tf  time;  tbat  tbe 
defense  belleves,  and  has  reason  to  beUer^ 
that;  If  proper  time  Is  glrai,  be  will  be  able 
to  secure  witnesses,  and  for  tbls  the  defense 
asks  that  the  case  be  continued."  1^  court 
overruled  tills  motion,  one  of  the  grounds 
for  Bo  doing  being  that  appellant  bad  waived 
the  two  days  allowed  by  law,  and  tbe  case 
set  for  trial  on  this  day  at  bis  request  Ap- 
pelant then  moved  to  continue  the  case  on 
account  of  the  absexrae  of  Mr.  Adams  and 
Oleve  Splcer,  stating  what  be  expected  to 
prove  by  the  witnesses. 

[1,2}  If  the  facts  stated  that  he  expected 


to  prove  by  these  two  witnesses  would  have 
been  any  defense  to  tbe  accusation  against 
blm,  we  would  be  inclined  to  hold  tbat  tbe 
court  should  have  postponed  tbe  case  until 
tbe  presence  of  these  witnesses  could  have 
been  obtained,  bat,  if  tbe  witnesses  bad 
sworn  to  the  facts  stated  in  tbe  appllcati(m, 
It  would  bave  be«i  no  defense,  as  we  read 
tbe  record.  It  appears  from  the  record  that 
the  bam  of  appellant's  father,  R.  Splcer,  was 
broken  open  at  night,  and  some  sacks  of  oats 
stolOL  The  next  morning  Mr.  Splcer  missed 
the  oats,  and  traced  some  wi^on  tracks  to 
the  bam  of  George  Combs.  There  he  found 
four  sadcs  of  oats  which  he  says  he  recog- 
nized as  the  oats  stolen  fnun  bis  bara  by  the 
way  the  sacks  were  sewn.  The  wason  stand- 
ing by  the  bam  had  loose  oats  In  tiie  bed. 
George  Combs  testified  he  bou^t  these  oats 
from  appellant  Appellant  at  an  examining 
trial  admitted  he  sold  tbese  oats  to  Combs, 
and  bad  liauled  fhem  to  Combs*  place 
in  tbls  wagon.  Appelhmf  s  father  testified 
tbat  appelant  did  not  Uve  with  him,  and  had 
no  right  to  go  into  his  bam  and  take  his 
oats.  In  the  application  for  a  continuance 
it  Is  stated  it  is  expected  to  be  proven  by 
Mr.  Adams  that  he  had  also  missed  some 
oats,  and  oats  were  stoloi  from  him  on  the 
night  that  Mr.  Splcer  lost  his  oats.  As  the 
api^lcatton  does  not  state  that  Mr.  Adams 
could  or  would  identify  the  oats  found  In 
Oombs'  bam  as  his  oats,  and  tbe  record  dis- 
closes tbat  Mr.  Splcer  does  positively  Identify 
tbe  oats  found  as  his  oats,  tbe  facts  that 
Adams  would  testify  he  had  oats  stolen  from 
him  would  present  no  defmse  to  this  aocusa^ 
tlfm.  It  Is  nowhere  stated  tbat  It  was  ex- 
pected to  be  proven  tbat  tbe  oats  mm  in  fact 
Adams'  oats.  By  tiie  witness  Cleve  Sploer 
It  is  stated  it  Is  expected  to  be  proven  tbat 
"Mr.  B.  Splcer  had  never  told  defendant  that 
lie  did  not  have  perniissi<m  to  come  on  his 
premises."  As  Cleve  Splcer  did  not  live  with 
B.  Splcer,  It  is  incomprehoislble  to  us  as  to 
how  be  could  testis  that  R.  Spicra  "had 
never  told  appellant  he  did  not  bave  permis- 
sion to  come  on  the  premises."  But  suppose 
he  bad  never  told  appellant  not  to  come  on 
the  premises,  as  appellant  was  not  living 
wltb  B.  Splcer,  nos  working  fbr  blm,  tbls 
would  not  authorize  him  to  go  on  the  prem- 
ises In  the  nighttime,  break  Into  his  bam, 
and  steal  oats.  If  be  did  do  so.  Consequently, 
no  fact  stated  that  he  ^jteeted  to  prove  by 
these  witnesses  could  or  would  have  bem 
any  d<^aise  to  tbe  burglary  of  the  bam,  and 
we  cannot  say  tbat  tbe  court  erred  in  the 
matter. 

[3]  While  In  the  brief  In  this  court  it  Is 
urged  tbat  ai>pellant  had  not  been  served 
with  a  copy  of  tbe  indlctmait  for  two  days 
wboi  tried,  and  we  are  asked  to  reverse 
the  case  for  tbat  reason^  yet  in  tbe  motion 
tar  a  continuance,  filed  In  the  trial  court 
this  ground  Is  not  urged.  We  suppose  the 
reason  why  it  was  not  urged  at  tbat  time 
was  because  of  tbe  waiver  of  af^llant  and 
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file  reQnest  that  tbe  court  aays  he  made  to 
have  the  case  aet  for  trial  on  Monday.  In 
Richardson's  Caa^  7  Tex.  App.  486,  It  Is 
held  that,  after  verdict,  it  is  too  late  to  make 
this  contention,  and  artlde  546  of  the  Code 
of  Criminal  Prooedore  provides  that  he  shall 
be  entitled  to  two  days  after  service  of  capj 
of  indictment,  unless  the  right  to  sndi  copy 
or  to  iuch  delay  be  waived.  In  this  case, 
as  the  record  disdoses  that  the  time  was 
waived,  no  error  is  presented. 

[4]  In  another  bill  It  is  made  to  an>ear 
that,  when  R.  Splcer  found  the  oats  he 
claimed  In  George  Oombs*  bam,  he  at  once 
reported  It  to  the  Justice  of  the  peace,  and 
sued  out  a  search  warrant,  and  a  warrant 
was  issued  for  George  Combs.  Mr.  Whaler, 
a  dwnty  sheriff,  arrested  George  Comiba.  and 
while  on  the  way  to  the  Justice's  office  he 
told  Mr.  Whaley  he  had  purchased  the  oats 
from  appellant  On  the  way  to  the  Justice's 
office  they  met  amiellant,  and,  wh^  he  was 
asked  If  he  sold  Combs  any  oats,  he  first  said. 
"No,"  and  thai  laughingly  remarked  '  he 
might  have  done  so.  The  d^ty  sheriff 
then  asked  aiq>ellant  to  go  to  the  Justice's 
f^Bce  with  them.  No  otm^laint  was  ever 
Died  against  appelant,  but  a  hearing  was 
had,  and  George  ComtM  was  bound  over  to 
await  the  action  of  the  grand  Jury.  At  this 
hearing  appellant  testlfled,  and  teatlfled  that 
he  had  sold  George  Combs  four  sadm  of  oats, 
bnt  declined  to  say  where  he  had  obtained 
the  oats,  saying  that  before  delivering  the 
oats  to  Combs  he  had  ttum  hid  on  the  cre^ 
north  of  town ;  that  he  got  a  horse  ont  of  a 
pasture,  hitched  it  to  the  iragtm,  and  carried 
the  oate  to  Oombs.  and  Oombs  had  paid  him 
for  than.  The  grand  Jury,  however,  when 
considering  the  cas^  Indicted  appellant,  and 
did  not  ludlct  Combs.  .^n>allant  objected  to 
his  statements  made  at  the  liearing  in  Justice 
court  b^ng  Introduced  In  evidoice  against 
him.  As  the  record  dl8<AoseB  that  no  com- 
plaint xi'B.a  ever  filed  In  the  Justice  court 
against  bim,  that  he  was  never  arrested 
charged  with  this  ofEmse  until  after  indlc^ 
ment  was  found.  Deputy  Sheriff  Whaley  tee- 
ti^^g  that  appellant  was  not  placed  under 
arrest,  and  nothing  was  said  fliat  could  or 
would  lead  him  to  believe  that  he  was  under 
arrest,  and,  in  fact,  no  complaint  on  this 
chai^  was  made  against  ai^iellant  until 
after  the  grand  Jury  returned  the  bill  of 
indictment  and  he  was  not  arrested  until 
after  Indictment  found,  consequratly  the 
statements  made  by  appellant  were  admis- 
sible In  evidence. 

The  Judgment  ia  affirmed. 


DAVIS  V.  STATE. 

(Court  (rf  Criminal  Appeals  of  Texas.  Feb.  26. 

1918.) 

1.  Obuuhu  I<Mr  (i  864*)— EviDBHOB— Res 
GasiiB. 

Whore  witnesses,  who  were  miking  along 
meant  and  his  wife  at  the 


the  road  with  defene 


time  he  was  alleged  to  have  Ulled  her,  testi- 
fied that  she  put  her  arms  aroaod  him  and 
drew  him  away  from  the  remainder  of  the 
crowd,  and  shortly  after  was  seen  to  sink  to 
tbe  ground,  further  testimony  that  defendant 
walked  back  to  her,  and  told  her  to  get  up,  and 
kicked  her,  was  admissttile  as  res  geste. 

[Ed.  Note.— For  other  cases,  see  Grlmlttal 
Law.  Gent  Dig.  Jl  806,  808-810^  SIS,  816- 
818;  Dec  Dig.  S  864.*] 

2.  Cbiuinai.  Law  (S  469*)— Examination  of 
ExpBBTB— Opinion  as  to  Intention. 

Defendant  being  accused  of  killing  his  wife 
by  stabbing  her  In  the  neck,  a  question  to  an 
expert  as  to  hie  conclusion  as  to  whether  tbe 
wound  was  inflicted  purposely  by  defendant  or 
acddentally  in  a  scuffle,  was  properly  exclud- 
ed, as  not  on  a  subject  of  expert  testimony. 

[Ed.  Note.— For  otber  cases,  see  Criminal 
Law,  CeuL  Dig.  {  1059;  Dec  Dig.  |  469.*] 

3.  Cbiuinai,  Law  (§  1171*)— Appkai^-^Oahh- 
LBSS  EBBOB— RBUABKS  OF  COUNSEL. 

Where,  though  witnesses  were  present  at 
the  time  It  was  alleged  that  defendant  killed 
his  wife  by  cutting  ber  in  the  neck,  none  saw 
how  or  by  whom  the  wound  was  inflicted,  the 
remark  by  counsel  that  "the  court  will  have  to 
charge  yon  tixat  this  is  a  ease  of  dreumstan- 
tial  evidence,  bnt  as  a  matter  of  fact  it  is  not," 
standing  alone,  could  not  have  been  harmful  to 
defendant. 

(Ed.  Note.— For  other  cases,  see  (Mminal 
lAW.^Gent  Dig.  H  8126,  8127;  Dec  Dig.  | 

4.  CaiMiHAi,  Law  (|  1171*)— Appsai^-Habh- 
Liss  Bbbob— Reicabks  or  Counsel. 

Where  defendant  was  accused  of  kflling 
his  wife  by  cutting  her  in  the  neck,  as  they 
were  walking  with  others  along  a  road,  argu- 
ment by  prosecuting  counsel  that  defendants 
counsel  were  claiming  there  was  no  motive  tn 
saying,  "How  do  you  know  but  that  as  defend- 
ant and  his  wife  were  walking  along  she  accus- 
ed him  of  being  too  Intimate  with  some  other 
woman,  and  you  have  a  right  to  presume  that 
she  did/*  WBS  not  of  such  a  harmful  nature  as 
to  require  reversal 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  CenL  Dig.  H  3126,  3127;  Dec  Dig.  i 
1171.*] 

5.  HoinCIDB    (i    254*)  — GVIDENCB- SCTPI- 

CIENCT. 

Evidence  A«Id  snffident  to  sastafn  convic- 
tion of  murder  in  the  second  degree. 

[Ed.  Note.— For  other  cases,  see  Homidde, 
Cent.  Dig.  SI  533-538;  Dec  Dig.  {  254.*] 

Appeal  from  IMstrict  Oourt,  Ellis  Gonnty; 
F.  h.  Hawkins,  Judge. 

Charlie  Davis  was  convicted  of  murder 
in  tbe  second  degree,  and  appeals.  Affirmed. 

See,  also.  143  S.  W.  1161. 

Oyde  F.  Winn,  of  Waxahachle,  for  a^iel- 
lant  C  E.  Lane.  Asst  Atty.  Gen.,  finr  the 
State. 

HARPER,  J.  Appellant  was  convicted  of 
murder  in  the  second  degree,  and  his  pnniab- 
ment  assessed  at  10  years  confinement  in  the 
penitentiary. 

The  evidence  wonld  show :  That  appellant 
and  his  wife  and  several  other  negroes  had 
Just  left  one  Foster's  house,  and  were  walk- 
ing down  the  road.  That  appellant  struts 
another  negro  Woodson  in  the  breast  with 
his  hand,  and  remarked:  "He  was  the  best 
Ood  damned  man  in  tlie  world."  He  had 
been  drinking  that  day,  and  the  testimony 
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would  Indicate  tb&t  ba  wax  laughing  when 
he  Btrn^  Woodson,  bat  wotdd  also  Indicate 
tliat  his  wife  at  tUs  time  pat  hor  arms 
around  and  drew  him  away  from  the  re- 
mainder of  the  crowd,  and  appellant  and  his 
wife  miked  down  the  road  together.  Shortly 
Bite  was  seal  to  sink  to  tiie  (round,  and  get  up 
and  walk  a  little  piece  fortbor,  when  shesunk 
again,  and  appellant  walked  back  to  her, 
and  kldced  ber.  One  of  the  witnesses,  Henry 
Hiomas,  tells  of  tiie  occurrence  in  the  fol- 
lowing language:  "I  was  along  over  there 
wben  Lula  DaTls  was  killed.  The  first  thing 
that  attracted  my  attention  was  her  squat- 
ting down,  I  was  about  80  yards  from  ber 
at  tbat  tlma  After  she  got  n^  she  walked 
about  seven  st^w,  and  she  fell  to  the  right 
of  the  road  on  her  face,  and  thai  Charlie, 
he  wu  about  20  yards  in  fn>nt  of  her  at 
that  time,  and  lie  turned  around,  and  said 
to  her,  *Oet  up  and  come  tm*  She  did  nc^ 
say  anything.  He  turned  around  and  came 
bade,  and  got  in  about  three  stops  ot  ber, 
and  says,  *Wbat  In  the  bell  are  yon  doing 
laying  here?  and  be  kicked  her.  By  that 
time  I  was  in  about  three  or  four  steps  of 
her,  and  I'told  blm,  *C!faarUe.  don't  kick  that 
woman;'  and  he  kicked  ber  again,  and  say^ 
'Get  np,  Ood  damn  you.'  I  says,  'Charlie, 
don't  Udc  her  any  more.'  He  says,  Tee; 
I  kicked  her,  and  whose  damn  bn^ess  is  it?* 
says,  Thex^  aint  nobody  got  anything  to 
do  with  it'  By  that  time  the  crowd  had 
got  up  very  c1ob&  I  and  Charlie  then  tried 
to  help  her  vp.  We  tnrned  her  over,  and 
I  saw  the  blood  on  her  dress.  I  says,  'Char- 
lie, yon  have  cut  this  woman.'  He  says,  'No, 
I  haven't;  I  bavent  raised  my  band.'  I 
says,  'Yes,  you  have;  let  me  see  yoor  pocket- 
knife.*  He  ran  his  hand  In  hia  pocket,  and 
gave  me  bis  pO(^etknl^  I  says,  'Te^  you 
have;  here's  the  blood  .m  your  pockettEnlfe.* 
I  showed  the  pocketknife  to  several  others. 
He  sa^  he  hadn't  done  anything  to  her  at 
all— said  he  hadn't  rdlsed  his  hand.  That 
was  fresh  blood  on  the  knife.  Defendant 
said,  if  he  had  stayed  at  home  Qiis  morning 
as  his  mind  led  him  to,  none  of  this  would 
have  occurred.  That's  all  I  remember  that 
I  saw  there  or  heard.  Deceased  did  not  live 
bnt  about  three  or  four  minutes.  I  uw  hw. 
She  was  stabbed  In  the  neck." 

The  woman  bad  been  stabbed  with  a  knife 
In  the  hollow  at  the  base  of  the  ne<A;  sever- 
ing, it  seems,  one  of  the  carotid  arteries. 
No  one  saw  the  blow  struck,  bnt  the  rec- 
ord makes  it  evident  that  the  wound,  bad 
been  inflicted  from  the  time  the  deceased 
drew  appellant  ont  of  the  crowd  to  wbwe 
she  fell  and  died,  a  very  short  distance.  Ap- 
pellant testmed  fliat  he  and  bis  wife  were 
walking  down  the  road,  when  his  wife  (de- 
ceased) asked  for  hla  knife,  and  then  recites 
the  events  as  follows:  ''I  says,  'Well,  my 
knifo  is  In  my  potftet'  We  were  armed 
np  together.  She  Just  mn  her  hand  down 
In  my  podcet,  and  got  my  knife.  I  had  on  a 
pair  of  ovenU  pants  and  Jnmper.   A  few 


minutes  after  ahe  got  the  knlfo  I  noticed 
her  opening  a  snuff  box  with  the  knlffc  She 
had  the  knife  open,  and  run  the  knife  up 
under  the  ltd  that  way,  and  pushed  the  Ud 
np  that  way.  I  noticed  ber  opening  the 
snuff  box  with  the  knife,  and  I  heard  the 
money  rattling  in  her  hand.  I  says,  'What 
are  you  doing  with  my  money?*  She  says, 
'Oh,  yes,  yon  told  me  yon  did  not  .have  no 
money.'  I  asked  you,  'Let's  go  over  to  papa's 
— over  to  Boser.*  I  says^  *I  told  yon  that 
I  was  lust  Joking  wbai  yon  gave  me  the 
money;'  and  we  got  to  tossllng  and  scnf- 
Ulng  over  the  mon^,  and  I  got  two  or  three 
dollars  of  the  money.  She  says,  'Oh,  I  will 
give  tt  back  to  you ;  it  Is  all  right  any  way.' 
So  we  Just  quit  tusking,  and  she  put  tiie 
money  and  knife  all  back  in  my  pocket,  and 
we  Just  armed  up  and  wmt  on  down  ttie  road 
together.  As  we  went  on  down  Uie  road  after 
we  got  through  playing,  we  went  <m  down 
the  road,  and  then  I  says  to  her—  She  says 
to  me,  'Ton  know  these  pei^le  sure  treati^ 
us  nice  to  be  strangers  to  ua'  J  says,  'Tes; 
tbey  are  treating  va  awful  nice  to  be  stran- 
gers to  us;'  and  then  she  spoke  about  getting 
Lnla  Franklin  to  go  over  to  Roser  with  her, 
over  to  her  papa's.  I  says,  'Well,  you  can 
get  her  to  go  if  yon  want  to.  It  don't  make 
any  dlfferoice  to  me.*  She  says,  'Weil  all 
right,  I  will  get  ber  to  go  over  there.'  We 
were  walking  alonft  and  all  at  once  she  Jnst 
squatted  down.  I  never  thought  nothing. 
X  Just  walked  on.  I  thought  she  was  fastrai* 
Ing  up  ber  shoes  or  something  of  that  kind 
—tying  up  her  shoe.  We  were  walking 
armed  up,  and  she  went  dovm  that  way,  and- 
had  her  hand  on  her  shoe  that  way.  1 
looked  bade,  and  seen  she  bad  her  hand  on 
her  shoe.  I  kept  walking  on  slow  down 
the  road.  Wben  I  looked  around,  I  says, 
'Come  tm,  don't  yon  want  to  be  with  me?* 
That  ifl  when  I  seen  her  squatting  down, 
and  I  says,  'Come  on,  don't  you  want  to  be 
with  meT  She  says,  'Sure  I  want  to  be  with 
you ;'  and  she  got  up,  and  started  where  I 
wa%  and,  before  she  got  where  I  was,  she 
Just  eased  right  down,  and  that  is  the  point 
where  she  fell  and  died.  Wben  I  noticed 
her  lying  down  on  the  ground  and  looked 
back  the  last  time  and  seen  her  laying  on 
the  ground,  I  says:  'What  is  the  matter  with 
youT  Oet  up  from  th»e.  Ain't  notliing  the 
matter  with  your  When  she  did  not  say 
anything,  I  walked  up  and  put  my  foot 
against  her,  and  says:  *6et  up  from  here. 
What  do  yon  want  to  do  this  way  before 
all  these  folks?*  Of  course,  it  made  me  kind 
of  angry  to  thiilk  she  would  1»j  down  that 
way  b^re  all  them  strange  pec^lfc  I  took 
bold  ot  ber  with  my  band,  and  pulled  her 
up,  and  when  I  pulled  her  ui^  I  discovered 
there  was  blood  running  down  off  of  the 
collar  of  her  dress.  The  first  time  I  dis- 
covered any  blood  ot  anything  was  when 
I  pulled  her  up.  First  time  I  found  out  she 
was  hurt  in  any  way  was  after  she  was  lay- 
ing down  on  the  ground  af  tOT  she  was  dead 
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at  die  point  when  she  died.  Wbeia.  I  mw 
her  on  tbe  ground,  I  told  her  to  get  up,  and 
I  reached  down  and  caught  hold  of  her  with 
my  hand  when  I  saw  she  was  hurt  That 
la  the  first  time  I  knew  she  was  hurt,  and, 
after  I  knew  she  was  hurt,  X  Just  thought 
then  by  me  and  her  playing  and  scufflii^ 
orer  the  knife.  I  knew  that  was  the  only 
way  she  got  hurt— by  me  and  her  scuf- 
fling." 

It  Is  thus  seen  that  appellant  by  his  testi- 
mony would  have  the  wound  Inflicted  In  an 
accidental  manner,  while  they  were  scuffling 
oTer  the  money.  On  this  Issue  the  court  in- 
structed the  Jury:  **Tou  cannot  convict  the 
defendant  In  this  case  unless  you  believe 
frmn  tbe  evidence  p.)  that  the  defendant  In- 
flated the  mortal  wound  upon  Lola  Davis; 
(2)  that  he  did  It  Intentionally,  with  ImpUed 
malice  afbrethougfat  If  yon  have  a  reason- 
able doubt  as  to  whether  defendant  Inflicted 
the  mortal  wound  upon  liula  Davis,  you  will 
acquit  the  defendant,  or  it  you  believe  from 
the  evidence  that  d^endant  did  Inflict  the 
mortal  wound  upon  Lula  Davis,  but  should 
have  a  reasonable  doubt  as  to  whether  be 
did  it  intentionally,  you  will  acquit  the  de- 
fendant ;  or  If  you  believe  Lula  Davis  her- 
self inflicted  the  wound  purposely  or  acci- 
dentally upon  herself,  or  if  you  have  a  rea- 
sonable doubt  thereof,  you  will  acquit  the 
defendant."  In  addition  to  this,  at  the  re- 
quest of  appellant,  the  court  gave  the  fol- 
lowing si)eclal  dinrge:  "You  are  further  in- 
structed that  If  you  believe  that  Lula  Davis 
was  accidentally  stabbed  in  a  tussle  with  de- 
fendant over  some  money,  or  that  she  stab- 
bed herself  while  engaged  In  a  scuffle  over 
some  money,  or  that  she  In  any  way  Inflicted 
the  wound  upon  herself,  you  will  acquit  the 
defendant,  and  say  by  your  verdict  'not 
guilty';  and,  if  you  have  a  reasouable  doubt 
thereon,  you  will  acquit  the  defendant"  Thus 
It  is  seen  ttiat  tbe  court  presented  the  de- 
fense of  appellant  as  made  by  his  testimony 
as  favorably  as  it  was  possible  to  do. 

[1]  However,  appellant  has  several  bills  of 
exception  In  the  record,  the  first  that  the 
court  erred  in  permitting  witnesses  to  testify 
atMut  appellant  kicking  his  wife,  and  the  lan- 
guage used  by  him  at  the  time  he  did  so.  By 
the  testimony  above  copied  it  is  shown  that  not 
more  than  20  yards  were  traveled  from  the 
time  the  wound  was  inflicted  until  the  time 
appellant  kicked  his  wife  and  used  the  lan- 
guage attributed  to  him.  This,  we  thidk,  is 
conclusive  that  it  was  res  gestse  of  the  trans- 
action ;  in  fact,  It  was  part  of  the  transac- 
tion itself,  and  the  testimony  was  properly 
admitted.  In  Branch's  Crim.  Law  the  rule 
is  said  to  be  that  if  tbe  acts  and  declarations 
an)ear  to  spring  out  of  the  transaction,  if 
they  ^uddate  it,  and  if  they  are  made  at  a 
time  so  near  It  as  reasonaidy  to  preclude 
the  idea  of  deliberate  design,  then  ttiey  are 
to  be  r^arded  as  contemporaneous,  and  are 
admissibly  citing  Griffin  t.  Staty  40  Tes.  Or. 


R.  814,  SO  8.  W.  366,  76  Am.  8t  Rep.  TIB ; 
Castillo  r.  States  31  Tex.  Or.  B.  152, 19  &  W. 
802,  37  Am.  St  Bep.  7M;  Hobbs  T.  State,  16 
Teoc  App.  B31,  and  other  cases.  It  is  also 
said  by  this  author  that  animus,  motive,  and 
ill  wlU  is  never  a  collateral  or  Irrelevant  in- 
quiry, and  the  testimony  as  to  the  acts  and 
conduct  of  appellant  at  that  time  would  teoA 
strongly  to  show  Che  state  of  feeling  toward 
the  deceased.  Therefore  It  was  not  neces- 
sary to  limit  the  ^Eect  of  such  testbuamy  or 
(Aarge  tiiereon  at  alL  Branch's  CMm.  Law,  i 
367;  Davis  T.  State,  148  8.  W.  116L 

[2]  Appellant  introduced  Dr.  West  and  Dr. 
Cheatham  as  expert  witnesses,  and  the  evi- 
dence would  authorize  the  cmcluslon  that 
they  should  have  beoi  permitted  to  testify 
to  all  facts  to  which  an  expert  witness  would 
be  permitted  to  testify.  Appellant,  whUe  Dr. 
West  was  testifying,  af&ed  a  number  of  ques- 
tions seeking  to  elicit  the  opinion  of  I^. 
West  as  to  whether  or  not  the  wound  In  tbe 
neck,  under  tbe  circumstances  in  this  case, 
was  Intentionally  inflicted  or  accidentally 
done;  one  question  being,  after  stating  the 
premises,  "What  would  be  your  conclusion 
as  to  whether  that  wound  was  placed  upon 
her  purxwsely  or  Intentionally  by  defendant 
or  Inflicted  upon  her  accidentally  in  the  scuf- 
fle over  some  money?"  This  was  not  a  sub- 
ject of  expert  testimony,  and  the  court  did 
not  err  in  sustaining  the  objection.  Tbe  med- 
ical knowledge  of  a  man  would  not  aid  him 
in  determining  whether  a  wound  In  the  aeci^ 
was  intentionally  or  accidentally  made.  And, 
when  Dr.  Cheatham  was  testifying,  appellant 
began  to  lay  a  predicate  calling  for  an  opin^ 
ion  as  an  expert  when  the  court  stopped 
him.  Appellant  objected,  and  reserved  a  bill 
of  exceptions,  stating  that  he  "excepted  for 
the  reasons  that  it  is  a  matter  of  expert  tes- 
timony, going  to  show  whether  or  not  the 
wound  was  accidentally  inflicted,  or  bad  been 
inflicted  purposely  and  intentionally  by  the 
defendant  in  a  fight  with  his  wife,  and  It 
being  a  proper  question  of  expert  testimony, 
throwing  light  on  the  question  as  to  whether 
or  not  the  wound  was  accidentally  indicted 
in  the  scuffle  sach  as  defendant  relates,  or 
whether  It  was  purposely  Inflicted  as  the 
state  contends."  This  was  the  objection  stat- 
ed to  the  ruling  of  the  court  at  the  time,  and, 
as  It  appears  he  was  trying  to  elicit  Dr. 
Cheatham's  opinion  as  to  whether  the  wound 
was  accidentally  or  Intentionally  Inflicted, 
the  court  did  not  9xr  In  the  matter.  If  the 
appelant  expected  to  elicit  any  legitimate 
expert  testimony,  he  should  have  so  informed 
tbe  court  at  the  time,  and,  as  he  did  not  do 
so  during  the  trial  of  the  case^  it  would  be 
too  late  to  do  BO  after  tbe  rardlet  had  been 
rendered. 

[3]  It  appears  that  the  prosecuting  offlcw 
during  the  course  of  his  remarks  said:  "The 
court  will  have  to  charge  you  that  this  is 
a  case  of  circumstantial  evidence^  but  as  a 
mattw  of  fact  it  la  not  a  case  of  drcomstan- 
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tlal  evidence."  Appellant  excepted  to  the  re- 
marks, and  requested  the  court  to  instruct 
tbe  Jury  not  to  consider  same.  There  are 
none  of  the  other  remarks  of  tbe  county  at- 
torney in  this  connection  shown,  but  one 
would  naturally  conclude  that  be  perhaps 
followed  it  up  with  other  argument  as  to  why 
be  thought  tbe  testimony  placed  aK>ellant 
and  deceased  into  such  Juxtaposition  to  each 
other  as  to  take  it  out  of  the  rule  reqairing 
a  charge  on  circumstantial  evidence.  Be  that 
as  it  may,  the  remarks  as  copied  In  the  bill 
of  exceptions,  isolated  and  alone,  are  not 
such  remarks  as  could  have  been  harmful  to 
def^dant. 

L4]  Aga.u,  appelant  objected  to  the  coun- 
ty attorney  using  the  following  language  in 
his  argument:  "They  (appellant's  counsel) 
are  talking  about  there  being  no  motive  in 
this  case.  How  do  you  know  but  that,  as 
Charlie  Davis  and  bis  wife  were  walkli^ 
along  down  the  road  there,  she  accused  blm 
of  being  too  Intimate  with  some  other  wo- 
man, and,  gentlemen  of  the  Jury,  you  have  a 
right  to  presume  that  she  did."  The  county 
attorney  ought  not  to  have  used  this  lan- 
guage,  but  oonld  the  use  thereof  be  of  that 
harmful  nature  that  It  and  of  itself  would 
call  for  a  reversal  of  the  case?  We  do  not 
tbdnk  ao.  Tbe  only  objectionable  part  is 
wherein  he  told  the  Jury  they  had  a  right 
to  so  presume.  This  is  not  the  law.  A  Jury 
has  no  right  to  presume  anything  against  a 
defendant  having  no  foundation  in  tbe  evi- 
dence. 

[5]  Appellant  earnestly  insists  that  the 
evidence  is  insufficient  to  sustain  the  verdict 
He  insists  that,  if  appellant  Inflicted  the  fa- 
tal wound,  deceased  would  have  run,  would 
have  cried  out,  and  made  some  demonstra- 
tion. Gen^lly  this  is  tru^  but  human  ex- 
perience shows  there  is  no  accountiiv  for  tbe 
conduct  of  a  wife  when  her  husband  ill  uses 
ot  mistreats  hec,  and,  tbe  evldoice  clearly 
to  our  minds  indicating  that  appellant  In- 
flicted the  wound,  we  will  not  dlstnrb  tbe 
verdict,  for,  if  he  did  so,  he  offers  no  excuse 
or  Justification  for  so  dolrig.  The  place  where 
the  wound  was  ii^icted.  If  the  knife  was  In 
the  hands  of  his  wife,  as  he  contends.  It 
would  be  almost  a  miracle  If  ^  inflicted  It 
In  a  scuffle-— at  tbe  top  of  tbe  flhoulder  and 
base  of  the  neck. 
The  Judgment  Is  afllnned. 


HART  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.   Feb.  26, 
1913.) 

1.  InoioncBnT  aitd  Iivfobiutior  (|  79*)— 

MlSIAKB  IK  SEXLUHO. 

An  Indictment,  averrfair  that  aecnsed  did 
KO  Into  a  public  place,  to  mt,  a  public  "stree" 
m  the  town,  and  used  bolsteroos  language  cal- 
cnlated  to  distarb  the  peace,  Is  not  dtfeetive 
because  of  omlarion  of  ue  last  "1^  In  **streetf'; 


it  being  apparent  that  he  could  not  hare  been 

misled. 

[Bd.  Note.— For  other  eases,  see  Indictment 
and  Information.  Cent  Dig.  ||  209-214:  Dea 
Dig.  S  79.«] 

2.  Gbiuihal  Law  (|  1091*)— Appud— Bill  of 

exceftiomb. 

A  bill  of  exceptions  complaining  of  the  ad- 
mission of  testimony  Is  too  defective  for  con- 
sideration, where  it  does  not  give  tbe  snr- 
rounding  circumstances,  bo  that  the  appellate 
court  can  tell  whether  the  testimony  was  de- 
fective. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  j{  2803.  2816.  2816,  2818, 
2819.  2823,  282i,  2§28~2838,  2848.  2»U.-2983. 
2943;  Dee.  Dig.  |  1091.*] 

3.  Cbihinal  Law  (S  801*)— EriDraoB— Bu 

QMBtM. 

In  a  prosecution  against  a  town  marshal 
for  disturbing  the  peace  by  loud  language,  evi- 
dence was  not  restricted  to  the  language  used; 
but  evidence  as  to  tbe  surrounding  circum- 
stances is  admissible  us  part  of  the  res  gests. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {§  805,  808-810,  813,  816- 
818;  Dec  Dig.l  864.*] 

Appeal  from  Hall  County  Court;  Jno.  D. 
Bird,  Jnt^a 

T.  A.  Hai-t  was  convicted  of  disturbing  the 
peace,  and  be  ai^)eals.  Affirmed. 

J.  M.  ElUott  and  A.  B.  Moss,  both  of  Mem- 
phis, for  appellant  CX  B.  Ism,  Aast  Atty. 
Gen.,  for  the  State. 

FRENDBBGAST,  J.  Appellant  was  Indict- 
ed fbr  dlatarUng  tbe  peace,  in  that,  aa  May 
18,  1912,  be  "did  then  and  there  nnlawfnily 
go  into  and  near  a  pnbllc  idace,  to  wit,  a 
public  atree  tat  tbe  town  of  Memphis,  Hall 
county,  Texas,  and  did  then  and  there  unlaw- 
fully and  wUlfully  use  lond  and  vociferous 
language  In  a  manner  calenlated  to  dfotnrb 
the  Inhabitants  of  said  pnbllc  place."  Ha 
waived  a  Jnry  and  submitted  his  case  to  tbe 
comity  Judge,  who  fined  him  fS. 

[1]  He  made  a  motion  In  arrest  of  Judg- 
ment, claiming  that  the  indictment  was  fa- 
taUy  defective,  in  that  the  letter  "t"  w^s 
left  off  In  the  spellii^  of  "streM"  as  coided 
abov&  Taking  the  whole  Indictmoit,  It  is 
perfectly  dear  that  tbe  public  place  where 
the  offoise  is  charged,  to  have  been  commit- 
ted was  on  one  of  tbe  streets  of  the  town  of 
Mmphls.  No  one,  nor  ai^Ilant,  could  pos- 
sibly be  misled  by  the  leaving  ofC  of  the  "t" 
above  specified.  The  court  did  not  err  in 
not  sustaining  appellant's  motion  In  arrest 
of  Judgment  Bailey  v.  State.  68  Tex.'  Cr. 
B.  586. 141  S.  W.  224 ;  Compton  r.  State,  148 
8.  W.  581;  Ferrell  v.  State,  152  S.  W..  901. 

The  testimony  from  both  sides  shows: 
That  trouble  had  arisen  between  appellant 
who  was  the  marshal  of  tbe  town  of  Mem- 
phis, and  the  complaining  witness,  W.  I* 
McCormlck,  and  that  Ul  feeling  existed  be- 
twe^  these  parties  at  tbe  time  (Blay  18, 
1912)  the  ofitense  was  charged.  That  said 
McCormlck,  with  some  other  witnesses,  was 
standing  at  the  sidewalk  on  one  of  the 
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streets  In  the  town  In  front  of  a  barber  ahoiK 
Ai^llant  went  along  tbls  sidewalk,  passing 
these  parties  a  few  steps.  He  then  stopped, 
turned  around,  and,  after  looking  at  McCor- 
mick  a  few  moments,  motioned  him  away 
from  the  others  with  one  hand  and.  at  the 
time  placed  his  other  hand  at  or  bn  bis  pis- 
tol. This  frightened  McCormlck,  and  fear- 
ing an  attack  by  appellant  be  Immediately 
ran  Into  the  barber  shop,  aM«llant  following 
him,  hollowing  or  calling  to  him  to  stop; 
and  after  getting  Into  the  barber  shop  he 
continued  to  demand  that  McCormick  stop, 
and  talked  In  a  loud,  excited  voice  and  show- 
ed was  mad.  It  was  on  this  occasion  that 
he  l8  charged  and  shown  by  the  testimony  to 
hare  used  loud  and  vociferous  language  In 
a  manner  calculated  to  disturb  the  peace. 

[2]  Appelant  has  several  bills  of  excep- 
tions to  the  testimony  of  McCk>rmlck  and 
other  witnesses,  who  were  present  and  saw 
and  heard  what  occurred  at  the  tlm^  detail- 
ing what  was  said  and  done  by  appellant 
and  McConnIck  at  tbls  particular  time  and 
on  this  particular  occasion.  As  a  sample  of 
one  of  these  bills,  we  give  the  substance  of 
his  second,  which  la:  While  the  witness  W. 
Lk  McCormick  was  on  the  stand,  and  on  his 
direct  examination  by  the  state,  said  witness 
was  permitted,  over  the  objection  of  the  de- 
fendant, to  testify  to  the  following  facts,  to 
wit:  "And  d^endant  came  back  towards  me, 
and  motioned  with  his  hand  at  me  for  me  to 
step  out  away  tmm  some  other  boys  that 
were  with  me."  This  testimony  was  ad- 
mitted over  appdllant'B  objections,  on  the 
ground  that  it  was  irrelevant  and  immaterial 
and  failed  to  throw  any  light  npon  the  of- 
fense' charged  in  the  indictment,  in  that  said 
indictment  diarged  the  defoulant  with  using 
loud  and  voclfOTona  language,  and  that  said 
waive  of  the  band  could  not  be  used  as  evi- 
dence of  0ie  force  or  mannw  of  the  language 
nsed,  and  tiiat  It  was  prejudicial  to  his 
rights.  It  will  be  noted  by  this  that  the  bill 
— and  each  of  the  others  Is  as  fatally  def ec- 
tlT^-does  not  give  the  drcnmstances  and 
snrronndln^  and  status  of  the  ease,  so  that 
from  the  bill  this  court  can  tell  whethw  this 
testimony  was  impnqier. 

[3]  This  testimony  and  lUl  of  the  otliar 
shown  by  said  bUl,  objected  to,  is  a  necessary 
part  of  the  ctecnmstaneeB  and  eurroundlngs, 
acts,  and  eaylngB  of  appellant  and  said  Mc- 
Oormick  at  the  time,  and  is  a  necessary  part 
of  the  transacUon  itself  and  was  all  admissi- 
ble, even  If  the  bills  presented  it  In  such 
way  as  to  require  the  court  to  pass  upon  It 
We  take  it,  from  appellant's  objections  and 
Us  bills,. that  his  idea  was  that  the  state 
would  be  restricted  to  testimony  solely  of 
the  language  nsed  by  appellant  on  the  oe^ 
caslon,  and  whether  or  not  it  was  loud  and 
vociferous,  without  In  any  way  telling  how 
and  why  and  the  way  the  matter  came  up, 
and  what  was  said  and  done  on  the  occasion. 


This  is  Incorrect  Judge  White,  in  his  Anno- 
tated Penal  Code,  |  1236,  discusses  this  sub- 
ject fully  and  dtes  the  authorities.  And  he 
lays  down  this  correct  proposition:  "The 
'res  gestffi,'  so  called!  are  the  facts  and 
drcumstances  Immediately  hovering  aronnd 
and  directly  connected  with  the  transaction 
occurring  at  the  time  and  place  of  the  main 
t&ct  All  which  was  said  or  done,  or  that 
wlilch  occurred,  at  the  time  of  the  offense 
(homicide)  tending  in  the  slightest  degreo 
to  explain  the  transaction  or  conduct  or  mo- 
tives of  the  parties  is  admissible."  Again  he 
says:  "Whatever  Is  said  by  any  of  the  pai^ 
ties  to  a  transaction  at  the  time  of  the  trans- 
action Is  a  part  of  the  transaction  Itself,  and 
Is  admissible  in  eWdence  as  res  gests."  It 
Is  ujinecessary  to  take  up  and  discuss  each 
of  appellant's  bills  separately.  Tliey  are  all 
along  the  same  line.  All  of  said  testimony 
was  admissible. 

Nb  other  point  is  raised  requiring  notice 
or  discussion. 

The  evidence  by  several  of  the  witnesses 
shows  that  on  this  occaslbn  appellant  talked 
very  loudly,  and  that  he  was  excited  and 
mad.  The  evidence  Is  suffldent  to  sustain 
the  Judgment  of  conviction. 

The  Judgment  Is  affirmed. 


ZiBSTElB  T.  SXATB. 
(Court  of  Criminal  Ag^|^j"     Texas.  Fd».  26, 

1.  Labcent  (I  49*)— Evidence— Adhisbibix.- 
HT. 

In  a  trial  for  horse  theft.  It  was  not  er- 
ror to  permit  the  state  to  show  that  witness 
met  a  man  near  prosecutiDg  witneBs'  home 
ridioff  one  horse  and  leading  another,  though 
his  description  of  the  man  and  the  horses  did 
not  Identify  the  man  definitely  as  accused,  nor 
either  of  the  horses  as  the  one  stolea. 

[Ed.  Note. — For  other  cases,  see  Larceny, 
Cent.  Dig.  {  140;  Dec.  Dig.  |  49.*] 

2.  CaxUHAi.  Law  ({|  76S,  7M*>— Instbvc- 
tZONS— Ihsaritt. 

In  a  trial  for  horse  theft,  an  inatmction 
that  if  accused  took  the  horse,  but  at  the 
time  was  laboring  under  a  disease  of  the  mind 
to  such  an  extent  ttiat  be  did  not  know  right 
from  wrong,  and  did  not  know  that  the  taking 
of  the  horse.  If  he  did  take  tt,  was  wrong,  be 
ahotdd  be  acquitted  was  not  objectionable  aa 
being  on  the  weight  of  the  evidence  w  too  gen- 
eraL 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  81  1731-1748, 1762,  1768, 1770; 
Dec  Dig.  {{  763,  764.*) 

S.  Cbiunai.  Law  (}  625*)— Subuibsion  or 
Issues— AcoasBo's  Sxirrrr. 

Where  the  evidence  showed  that  if  ac- 
cnsed  was  Insane  at  all  he  was  insane  contina- 
ously  from  childhood  to  the  time  of  the  trial, 
it  was  not  error  to  omit  to  submit  an  hisne  of 
accused's  losanity  at  the  time  of  the  trial,  aa 
distinguished  fnnn  Innnity  at  the  time  of  the 
offense. 

[Ed.  Note.— For  other  cases,  see  Criminal 
^^^Cent  Dig.  H  1382-1398;  Dec.  Dig.  1 
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4.  GBuaiiAL  li&w  (I  Q25*)  —  Rktisw  —  Sub- 
mission or  I6SUX8. 

Even  If  the  trial  court  might  have  proper- 
Ij  mibmitted  an  iaaae  as  to  accused's  msajiity 
at  the  time  ot  the  trial  apart  from  an  issue 
u  to  inaani^  when  tbe  offense  wu  commit- 
ted, it  was  not  reversible  error  to  omit  to  do 
■o,  where  accused  did  not  request  sndi  aabmis- 
■ion,  and  no  statutory  affidavit  was  filed  ask- 
ing that  the  issue  be  specially  tried. 

-  [Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  IMg.  H  1392-1398;  Dec.  Dig.  S 
625.*] 

Appeal  from  District  Court,  Erath  County ; 
W.  J.  Oxford,  Jodga 

Clay  lata  was  conrlcted  ot  borse  thaft, 
anA  be  apiieali.  Afflrmed. 

a  IS.  Lancb  Aast  Atty.  Oen.,  for  the  Stata 

DAVIDSON,  P.  J,  This  ooDTlcdon  was 
for  horse  theft.  The  case  is  one  of  drenm- 
stantlal  evidence.  Tbe  substance  of  tbe  evi- 
dffliee  la  to  tbe  dfect  that  Tlmberlake's  borse 
was  taken  from  bis  premises,  and  appellant 
dbSMaed  of  tbe  borse  shortly  afterwards 
some  miles  away,  and  was  in  possesslou  of  It 
tbe  morning  following  the  alleged  theft  We 
deem  it  unnecessary  to  go  into  a  detailed 
statonent  of  the  testimony ;  it  being  amply 
auffifdeut  to  support  tbe  finding  of  the  Jury 
so  far  as  the  weight  of  the  evidence  is  con- 
cerned. 

[1]  The  witness  Oitlicart  testified  that  late 
on  the  evening  before  the  16th  of  February 
be  was  traveling  in  a  wagon  with  a  load  of 
oats,  and  had  been  during  the  day  to  Mr. 
O'Neal's,  dose  to  Alexander  in  Erath  county, 
where  he  had  gotten  the  oats.  Returning 
home  along  the  Highland  and  Dublin  road, 
and  when  within  a  few  hundred  yards  of 
Sir.  Tlmberlake's  home,  after  sundown,  he 
met  a  man  riding  a  horse  and  leading  an- 
other. This  was  some  two  or  three  hundred 
yards  ttom  Tlmberlake's  residence.  It  was 
getting  dusk,  and  be  could  not  see  the  horses 
clearly,  but  the  horse  tbe  man  was  leading 
was  of  a  dark  color,  but  witness  did  not  no- 
tice tbe  animal  close  enough  to  describe  it 
further,  nor  did  he  notice  particularly  the 
mane  and  tall  of  the  horse,  nor  was  he  able 
to  tell  tbe  size  of  it  He  further  stated  be 
did  not  know  the  party  riding  the  horse ;  at 
least  did  not  notice  him,  as  be  was  In  a 
burry,  and  gave  the  party  and  the  horse  the 
road.  He  says  be  could  not  describe  the  man 
riding  the  horse  further  than  to  say  he  ap- 
peared to  be  a  young  man,  rather  slender, 
squarely  built,  sitting  rather  stiff  In  the  sad- 
dl&  Objection  was  urged  to  this  testimony 
because  it  was  hearsay,  and  because  witness 
.did  not  Identify  the  party  riding  the  horse 
as  the  defendant,  nor  the  borse  bdng  ridden 
or  led  as  tbe  one  alleged  to  have  been  stolen, 
and  because  the  testimony  threw  no  light 
upon  the  transaction  In  question,  and  be- 
cause tbe  testimony  was  irrelevant,  and  did 
not  tend  to  connect  defendant  with  tbe  tak- 
ing of  tbe  horse,  and  was  calculated  to  preju- 


dice bis  legal  rights  before  tbe  Jory.  These 
were  all  overruled,  and  tbe  testimony  was  ad- 
mitted with  the  explanation  by  the  court 
that  this  was  a  case  of  circumstantial  evi- 
dence, and  the  court  felt  this  circumstance* 
admissible  along  with  the  otbers.  As  the  bill 
is  presented  we  are  not  able  to  say  that  this 
was  error.  The  court  said  this  was  a  cir- 
cumstance to  be  considered  along  with  the 
other  circumstances  in  the  case.  If  we  were 
to  look  to  tbe  statement  of  facts,  we  are  of 
opinion,  while  the  testimony  was  not  of 
much  moment,  still  it  might  be  considered 
along  with  tbe  other  facts,  but  In  any  event 
It  was  of  small  matter,  and  it  is  not  made  to 
appear  tliat  ttats  circumstance  was  not  con- 
nected up  with  appellant  by  tbe  drcomstanc* 
ea  in  the  case  so  as  to  abow  this  was  appe- 
lant, and  that  be  was  riding  or  leading  Tlmr 
berlake's  horsa 

[2]  Appellant  raises  some  questions  In  his 
motion  for  new  trial,  among  others,  that  the 
court's  charge  submlttlDg  the  issue  of  Insani- 
ty was  not  suffldent  The  charge  of  which 
complaint  is  made  la  in  the  following  lan- 
guage: "Now*  if  you  believe  from  the  evi- 
dence In  tbls  case,  beyond  a  reasonable  doubt, 
that  tbe  defendant  took  tbe  horse  described 
in  the  Indictment  from  the  prosecuting  wit* 
ness,  Q.  W.  Tlmberlake,  under  such  drcnm- 
stancea  as  to  constitute  such  taking  theft, 
and  yon  abonld  furtbw  believe  from  a  pre- 
pond^nce  of  tbe  evidence  that  at  tbe  time 
tbe  defendant  did  so  be  vaa  laboring  under 
disease  of  the  mind  to  audi  an  extent  as  that 
be  did  not  know  rlg^t  from  wrong,  and  did 
not  know  that  tba  axtot  taking  the  borse  at 
the  time  he  Ad  ao,  If  he  ^d  do  so,  was 
wrong,  titien  yon  will  acqolt  tba  defendant,  on 
bis  plea  of  Insanity  and  so  say  In  your  rer- 
dict"  Tbe  objection  to  this  charge  la  that 
it  la  np(m  tike  wdgbt  of  tiie  evidence  and  too 
geuN^  to  wit,  that  tbe  court  told  the  Jury, 
in  effect,  that  If  the  defendant  did  not  know 
right  from  wrong,  thai  th^  would  acqolt 
falm,  when  In  law  be  wonid  be  required  at 
tbe  time  he  took  the.  horse.  If  be  did  do  so, 
to  know  the  nature  and  tbe  quality  of  hla 
act,  and  to  know  and  understand  the  conse- 
quences of  the  same.  We  are  of  opinion  that 
tbe  charge  la  not  subject  to  the  criticism 
urged.  The  crlt^on  in  Texas,  we  think,  was 
submitted  by  the  court  suffldentiy  for  an  in- 
telligent Jury  to  understand  the  law,  and  if 
defendant  did  not  know  right  from  wrong,  he 
should  be  acquitted;  and  It  further  empha- 
sizes this  fact  by  Informing  the  Jury  if  he 
did  not  know  tbe  act  in  taking  the  borse,  at 
the  time  he  did  so,  was  wrong,  then  they 
would  acquit  him.  Und^  our  authorities 
we  are  of  opinion  that  this  charge  was  suffi- 
d^t  While  the  charge  Is  not  as  full  as  Is 
usually  given,  still  It  submits  the  criterion 
of  the  law  in  regard  to  the  test  of  insanity. 
The  court  gave  the  oi^oslte  or  converse  ot 
this,  that  if  defendant  did  know  that  It  was 
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wrong  to  take  the  animal,  and  did  under- 
stand the  nature  of  the  act»  and  that  It  was 
wrong  In  taking  the  animal,  then  he  could 
not  be  aoqoltted  under  a  {dea  ot  Insanit?.  It 
is  contended  that  this  is  on  the  weight  of 
the  evidence.  We  do  not  concur  in  this  view. 
It  Is  contended  in  this  connection  that  the 
only  test  given  by  the  court  as  to  this  plea 
of  Insanity  was  as  to  whether  he  knew  right 
from  wrong,  regardless  of  whether  or  not  be 
had  mental  capacity  to  know  and  understand 
the  nature  and  quality  and  the  consequences 
of  his  act,  which  in  law  he  must  know  be- 
fore he  can  be  punished.  Of  course,  the  par* 
ty  must  be  Insane,  and  this  he  must  show 
usually  by  a  preponderance  of  the  eTid^ce, 
otherwise  he  would  be  guilty.  We  do  not  be- 
lieve this  is  a  charge  on  the  weight  of  the 
evidence,  but  taking  the  whole  charge  to- 
gether, it  was  sufficiently  spedflc  as  not  to 
mislead  the  Jury.  See  Leache  v.  State,  22 
Tex.  App.  279.  8  S.  W.  539,  S8  Am.  Rep.  638. 
The  Leache  Case  has  been  followed  In  regard 
to  this  matter  in  subsequent  decisions. 

[3]  Another  contention  is  that  the  court 
erred  In  not  Instructing  the  jury  that  If  ap- 
pellant was  Insane  at  the  date  of  his  trial 
they  could  not  convict  him  on  the  theory 
that  under  the  statute  no  person  shall  be  con- 
victed of  a  felony  if  after  the  commission 
of  the  ottenaa  he  becomes  insane.  This  issue 
was  not  in  the  case;  that  is,  that  he  became 
Insane  after  the  commission  of  the  ofiTense. 
All  the  evidence  in  the  case  shows  that  If  be 
was  insane  at  all,  he  was  Insane  from  his 
early  childhood,  and  that  it  was  a  continuous 
and  unbroken  insanity  from  childhood  to  the 
time  of  his  trial.  Where  this  Is  the  case  un- 
der the  facts  it  is  not  error  for  the  court  to 
fall  to  instruct  the  jury  upon  the  theory  pre- 
sented by  this  exception.  In  the  case  of  Klr- 
by  V.  State,  IGO  S.  W.  at  page  4C9,  this  court 
decided  the  question  adversely  to  appellant 
That  opinion  redtea:  "The  next  bill  relates 
to  the  refusal  of  the  court  to  Instruct  the 
Jury  that,  if  they  believe  the  defendant  was 
uow  insane  (that  la,  at  the  time  of  the  trial), 
they  would  so  return  their  verdict  and  in- 
quire no  further.  In  support  of  his  cont^- 
tlon  appellant  dtes  us  to  the  case  of  Chase 
V.  State,  41  Tex.  Cr.  B.  560,  55  S.  W.  833, 
but  a  careful  reading  of  that  case  will  dem- 
onstrate that  It  holds  adversely  to  his  con- 
tention. In  that  case  a  similar  instruction 
was  sought;  but  the  court  held  that,  inas- 
much as  the  evidence  indicated  that  defend- 
ant in  that  case  was  as  much  insane  at  the, 
time  of  the  commission  ot  the  offense  as  at 
the  time  of  the  trial,  and  the  court  bad  in- 
structed the  Jury  that  If  defendant  was  in- 
sane at  the  time  of  the  commission  of  the 
offense  to  acquit,  there  was  no  error.  In  this 
case  the  only  evidence  as  to  appellant's  In- 
sanity at  the  time  of  this  trial  Is  the  testimo- 
ny of  Dr.  West,  and  he  testified  that  he 
thougbt  appellant  was  as  insane  uow  on  that 
point  testified  in  r^rd  to  as  he  was  at  the 
time  of  the  commission  itf  the  offeDse,  only 


that  he  -probably  was  more  Tlo1«Dt  at  tlie 
time  the  oftmse  was  committed,  and  the 
court  Instructed  ttie  Jury  that  if  they  found 
appellant  was  Insane  at  the  time  of  the  oom- 
mlsslott  of  the  offense  to  acquit  him.  Their 
finding  him  not  Insane  at  the  time  of  the 
conuDlaslcni,  of  the  offense  necessarily  includ- 
ed ft  flndli^  that  he  was  not  insane  at  the 
time  of  the  trial,  as  all  the  circumstances  up- 
on which  it  was  sought  to  prove  that  fiict  oc- 
curred prior  to  the  commission  of  the  offense 
and  the  physician  bases  his  opinion  wholly 
upon  those  mattes."  As  before  stated,  in 
the  Instant  case,  if  appellant  v&s  insane  at 
the  time  of  the  commission  of  the  offense, 
he  had  been  insane  for  years  before,  and  was 
insane  at  the  time  of  the  trial,  the  theory  of 
the  defense  being  that  he  was  insane  from 
early  childhood,  and  the  reasons  are  given  In 
the  testimony,  which  we  deem  unnecessary  to 
state,  but  it  was  the  contention  throughout 
the  trial  that  appellant  had  always  been  in- 
sane. Under  this  state  of  case  we  are  of 
opinion  it  was  not  necessary  to  charge  the 
Jury  specifically  on  the  Issue  of  hts  insanity 
at  the  time  of  the  trial,  and  besides  there 
was  no  Issue  made  spedflcally  by  the  defend- 
ant, no  affidavit  filed,  and  no  steps  taken  to 
Illustrate  that  question  before  the  Jury.  It 
is  simply  raised  on  the  motion  for  new  trial 
and  criticism  of  the  court's  failure  to  charge 
that  aspect  of  the  law.  The  question  of  lucid 
intervals  or  partial  insanity,  or  insanity  at 
one  time  and  lucidity  at  another.  Is  not  In 
the  case.  The  insanity,  as  stated  above,  cov- 
ers practically  his  life  up  to  and  Indudlng^ 
the  trial. 

[4]  It  Is  contended  also  that  the  evidence 
Is  Insufilclent  to  support  the  verdict  It  la 
stated  in  the  ground  of  the  motion  tor  new 
trial  as  follows:  "The  proof  showed  by  all 
the  witnesses  who  testified  for  the  defendant 
and  by  Dr.  Chilton  that  the  defendant  was 
Insane  at  the  date  of  the  trial,  and  had  been 
insane  for  a  number  of  years  prior  thereto,, 
and  the  only  proof  in  the  case  on  this  ques- 
tion offered  by  the  state  was  the  testimony 
of  some  witnesses  who  had  lived  at  Co> 
manche,  and  had  seen  defendant  there  for 
the  past  two  or  three  years;  none  of  these 
witnesses  claimed  to  know  anything  about 
mental  diseases,  and  none  of  them  claimed  to 
know  or  understand  anything  about  insanity 
and  were  nonexperts,  while  the  proof  showed 
that  tbose  who  had  lived  with  the  defendant 
all  his  life  and  nursed  and  treated  him  swore 
he  was  and  had  been  Insane  for  a  number 
of  years."  This  Is  the  statement  in  the 
ground  of  the  moti<m  for  new  trial  The 
state  lutrodooed  some  evidence  showing  the 
defendant  was  able  to  attend  to  business^ 
was  not  bright,  but  he  was  able  to  drive  a. 
delivery  wagon  and  do  a  few  things  of  that 
sort,  and  did  perform  acts  of  that  character, 
but  during  all  this  time  the  defendant's  evi- 
dence  went  to  show  that  he  was  insane. 
While  the  court  might  properly  have  submit- 
ted the  issue  to  the  Jai7t  yet  in  the  attitude 
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tbe  evidence  i^eaentt  It,  ai  we  hare  stated 
atxtre^  we  tblnk  it  la  not  rsrendble  «nor  ttiat 
tbe  court  did  not  anlnnlt  tbe  Inaanity  of  de- 
fendant at  the  time  of  tbe  trial,  eqteclally  so 
as  tbe  defendant  did  not  request  it  to  be 
done,  and  no  afBdavlt  was  filed  under  the 
statute  asking  the  Issue  be  specially  tried  by 
the  Jury. 

Belierlng  thue  Is  no  rererstble  error  in 
tbe  record,  we  are  of  opinl<Hi  the  Judgmoit 
oogbt  to  be  afllrmed,  and  It  Is  ao  ordered. 


SEROP  T.  STARTS]. 
(Court  of  Criminal  Appeals  of  Texas.   Feb.  26, 

ma.) 

1.  Cbiminai.  Law  ({  109d*)'-SiATEiiiirt  of 

Facts— SlONATDBB—SUMMOTHOT. 

Under  Code  Cr.  Proc.  1895,  art  824,  pro- 
Tiding  for  tbe  filing  of  a  statement  of  facts  on 
a  criminaJ  appeal,  as  in  civil  cases,  and  nn- 
der  Kev.  St  1805,  arts.  1879,  1880,  providing 
for  the  signature  of  statements  of  facts  in 
dvil  cases  b;  the  Judge  when  tbe  parties  dis- 
agree, a  statement  on  a  criminal  appeal,  signed 
b>'  the  county  attorney  and  approved  by  the 
district  judge,  is  subject  to  consideration, 
though  not  sifpied  by  accused's  counsel. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Gent  Dig.  H  2808-2880;  Dec.  Dig.  § 
1099.*] 

2.  CanniTAi.  Law({  100&*)--A:roBAi/— Bills 
or  BxcBPnoHe— FiuHo— Tnm. 

Billa  of  exceptions  not  presented,  approv- 
ed, and  filed  within  the  time  allowed  by  law 
will  be  stricken  on  motion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I>aw,  Cent  Dig.  |  2847;  Dec.  Dig.  S  1095.*] 

5.  CuiuiTAL  Law  (|  1086*)— Bzckptiokb  to 
InsTBQcnoNS— SumciEiicT. 

An  exception  to  instructions  is  sufficiently 
presented  if  complained  of  in  tbe  motion  for 
a  new  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  2668,  26TO;  Dec.  Dig.  { 
1056.*] 

4.  CanavAL  Law  (|  784*>-OiBoinnRAimAi. 

E  VI  DEnca— AFFLIGABILITT. 

In  a  robbery  trial,  it  was  proper  to  omit 
Instruction  on  circumstantial  evidence,  where 
witnesses  positively  identified  accused  as  the 
culprit 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  188S-1888,  U22, 1960;  Dec. 
Dig.  I  784.*] 

B.  Chuinal  Law  (S  351*)  —  ADuiaaioss  — 
AnHiBsiBiurr. 

The  acts  and  conduct  of  one  when  arrest- 
ed are  admissible  against  him. 

[Ed.  Note.— For  other  cMcs,  see  Crii^ial 
L^w,  Cent  Dig.  M  776. 778-786,  980-082;  Dec; 
Dig.  I  361.*] 

6.  CnimNAL  Law  ({  869*)— BvinaMoa-^n- 

In  a  robbery  trial,  it  was  proper  to  show 
that  another  person  was  robbed  at  the  same 
time  and  place  as  prosecuting  witness. 

lEd.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  822-824;  Dec  Dig.  i 
880.*] 

7.  CaiHiNAL  Law  (S  1064*)-Beview  —  Mis- 
connnoT  of  Jttbob. 

ObjectioD,  on  appeal  from  a  conviction  of 
robbery,  tliat  the  jury  discussed  the  prevalence 


of  robbenr  hi  the  dty  where  the  offense  was 
committed  is  not  reviewable  if  not  supported 
by  the  affidavit  of  any  one  purporting  to  know 
of  such  discussion, 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  2670-2684;  Dae.  Dig.  | 
1064.*] 

Appeal  from  Crimhial  District  Court,  Dal- 
las County;  Robt  B.  Seay,  Judges 

Charles  Serop  was  convicted  ct  robbery, 
and  be  aiqpeals.  Affirmed. 

Wilson  ft  WlUlamaon,  of  Dallas,  for  ap- 
pellant G.  B.  Lane,  Aast  Atty.  Gen.,  for 
tbe  State. 

HABPER,  J.  Appellant  was  convicted  of 
robbery,  and  bis  punishment  assessed  at  Ave 
years'  confinement  in  the  penitentiary. 

[1]  There  is  a  motion  made  to  strike  out 
the  statement  of  facts  because  not  signed 
by  appellant's  counsel,  although  signed  by 
the  county  attorney  and  approved  by  the 
district  judge.  There  are  some  decisions  so 
holding;  but  Is  this  a  correct  construction 
of  the  provisions  of  our  statute?  Article 
824  of  the  Code  of  Criminal  Procedure  1895 
provides  that,  if  a  case  is  appealed,  a  state- 
ment of  facts  may  be  drawn  up  and  certified 
and  placed  In  the  record  as  In  dvil  cases. 
Our  Civil  Code,  art  1379  (Rev.  St  1895), 
provides  that,  if  tbe  parties  agree  upon  a 
statement  of  facts,  they  shall  sign  the  same, 
and  it  then  shall  be  submitted  to  the  judge, 
who  sliall,  if  he  finds  It  correct,  approve  and 
sign  It,  and  tlie  same  shall  be  filed  with  the 
clerk ;  and  the  next  succeeding  article  (1380) 
provide  If  the  parties  do  not  agree  upon  a 
statttoent  of  facts,  or  It  the  judge  refuses 
to  approve  one  that  Is  agreed  to,  the  parties 
may  submit  their  respective  statements  to 
the  judge,  who  shall  from  his  own  knowl- 
edge make  out  and  sign  and  file  with  the 
clerk  a  correct  statement  of  facts  proven  on 
the  trial,  and  such  statement  shall  constitute 
a  part  of  tbe  record.  In  the  case  of  Kelso 
V.  Townsend,  13  Tex.  140,  Judge  L/lpscomb 
held:  "Where  there  was  a  statement  of 
facts  which  was  signed  by  the  attorney  for 
appellant  only,  and  the  judge  certifies  that 
he  'signed  the  foregoing  as  a  statement  of  uU 
the  material  facts  proved  upon  the  trial  of 
the  cause,*  etc.,  it  Is  held  that  the  presump- 
tion Is  that  the  attorneys  failed  to  agree  on  a 
statement  of  Atcts,  and  the  judge  made  out 
the  statement  of  facts  under  the  authority 
given  him  to  do  so."  The  opinion  further 
states:  "But  it  is  said  that  the  judge  has 
not  in  this  case  made  ont  his  own  statement 
of  the  facts,  but  has  certified  to  the  correct- 
ness of  the  statement  of  one  of  tbe  parties. 
If  he  was  satisfied  that  the  statement  pre- 
sented to  him  by  the  only  party  who  chose  to 
comply  with  the  law  was  correct,  that  It  cor- 
responded with  his  own  recollection  of  the 
evidence,  his  adoption  of  that  statement  was 
certainly  a  compliance  with  the  spirit  of  tbe 
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statute,  the  main  object  of  which  was  to  se- 
cure a  oorrect  statement  ot  the  foots  to  be- 
come a  part  of  ttie  record."  This  mle  was 
adhered  to  In  Dare?  r.  Tamer,  46  Tex.  30, 
Mclfonns  T.  Wallla,  S2  Tex.  644;  and  In  the 
case  of  Harlan  t.  Haynie,  9  Tex.  462,  It  is 
said:  'In  Qds  case  the  statemoit  of  facts 
sent  ap  does  not  afflrmatlTdy  show  that  a 
disagreement  took  place  between  the  respec- 
tive counsel;  but,  as  the  judge's  name  Is 
alone  signed  to  It,  the  presumption  la  Irre- 
sistible that  they  did."  Other  cases  so  hold- 
ing by  our  Supreme  Court  could  be  cited; 
and,  as  the  Oode  ot  Criminal  Procedure  pro- 
vides that  rule  prescribed  In  civil  cases  shall 
govern,  why  should  this  court  give  to  these 
articles  ot  the  dvU  statutes  a  construction 
different  to  that  given  by  our  Supreme  Court 
to  those  articles?  We  think  the  rale  an- 
nounced by  Judge  Lipscomb  in  the  Kelso  r. 
Townsend  Case,  supra.  Is  the  correct  con- 
struction to  give  to  those  articles  of  the  dvll 
procedure,  and  the  cases  holding  otherwise 
are  overruled.  The  object  and  purpose  of 
the  law  is  to  have  presented  to  this  court  a 
correct  statemait  of  the  facts,  which  must 
be  verified  by  the  signature  of  the  Judge  try- 
ing the  case;  and  when  the  statement  of 
facts  is  thus  verified,  In  the  absence  of  any 
question  being  raised  as  to  Its  correctness.  It 
should  be  considered  by  this  court.  This 
court,  we  frankly  confess,  has  some  dedsiona 
holding  otherwise,  and  striking  the  state- 
ment of  facte  from  the  record,  although  vw- 
Ified  by  the  Judge's  signature,  and  we  may 
in  some  Instances  have  followed  them,  but 
they  have  never  appealed  to  us  to  be  a  cor- 
rect construction  of  these  two  articles  of  the 
statute,  and  we  will  follow  them  no  longer. 

In  this  case  the  statement  of  facts  is  sign- 
ed by  the  county  attorney,  and  the  same  is 
approved  by  the  Judge  trying  the  case;  he 
stating  "that  the  statement  of  facts  is  cor- 
rect, and  he  approves  the  same,  and  orders 
it  filed  as  a  part  of  the  record  in  the  cause." 
It  Is  filed  with  the  clerk  In  the  time  permits 
ted  by  law,  and  we  see  no  good  reason  why 
It  should  not  be  considered. 

[2]  The  bills  of  exception,  howevo',  we 
cannot  consider.  The  law  requires  of  one 
and  makes  it  his  duty  to  prepare  and  file, 
within  the  time  allowed,  his  bills  of  excep- 
tion. If  he  does  not  do  so,  It  Is  through  his 
neglect;  and,  under  such  circumstances,  he 
'  has  no  one  to  blame  but  himself.  The  bills 
of  exception  not  having  been  presented,  ap- 
proved, and  filed  within  the  time  allowed 
by  law,  the  motion  is  sustained  as  to  the 
bills  of  exception,  and  tliey  are  stricken  from 
the  record.  Blackwell  v.  State,  33  Tex.  Cr. 
R.  278,  26  S.  W.  397,  32  S.  W.  128.  But  the 
bills  to  the  admission  and  rejection  of  tes- 
timony presmt  no  material  error,  If  consid- 
ered. 

[S]  Any  exception  taken  to  the  charge  of 
the  court  will  be  snffldently  presented  tf 
complained  of  In  tlie  motion  for  new  triaL 


[4]  Tbe  eonrt  did  wit  err  In  failing  to 
tSaago  on  drcomatantlal  evidence,  as  tbe 
witnesses  Balrd  and  Fomby  both  swear  pos- 
itively aa  to  the  identilT  ot  defendant  aa  the 
person  who  robbed  Balrd. 

[I]  The  acta  and  conduct  of  one  whoi  he 
la  arrested  are  always  admissible  In  eW- 
dence;  ther^ore  the  court  did  not  err  in  ad- 
mitting tbla  testimony,  nor  In  failing  to  lim- 
it tbe  effect  of  it  in  bis  charge. 

[I]  It  was  also  permissible  to  show  that 
Fomby  was  robbed  at  the  same  time  and 
place  as  Balrd,  and  no  charge  In  relation 
thereto  was  called  for.  The  evidence  shows 
that  Balrd  and  Fomby  were  held  up  by  two 
men  whom  they  identic  as  appellant  and 
Bruce  WllUs;  one  of  them  holding  a  pistol 
on  Balrd  and  Fomby,  while  tbe  other  went 
through  them  and  took  their  money,  watch, 
etc.  The  defendant  testified,  denying  any 
knowledge  of  the  robbery,  and  testified  that 
he  was  at  another  and  different  place;  The 
court  instructed  the  Jury  fully  as  to  this  de- 
fense, chargli^  them:  "Among  other  de- 
fenses set  up  by  the  defendant  is  what  is 
known  as  an  alibi;  that  is,  that  If  the  of- 
fense was  committed,  as  alleged,  the  defend- 
ant was,  at  the  time  of  the  commission  there- 
of, at  another  and  different  place  from  that 
at  which  such  offense  was  committed,  and 
therefore  was  not,  and  could  not  have  been, 
the  person  who  committed  the  same.  Now, 
If  the  evidence  raises  In  your  minds  a  rea- 
sonable doubt  as  to  the  presence  of  the 
defendant  at  the  place  where  offense  was 
committed  at  the  time  of  the  commlaslon 
thereof,  yon  will  find  him  not  guilty.  Tf 
you  find  and  believe  that  some  person  or 
persons,  at  or  about  the  time  and  place  stat- 
ed In  the  indictment,  did  commit  the  crime 
o'f  robbery  of  Joe  Balrd,  but  you  further 
find  and  believe  that  the  parties  who  did  so 
were  Brace  Willis  and  some  other  party, 
then  you  will  find  the  defendant  not  guilty ; 
and,  if  you  have  a  reasonable  doubt  as  to 
whether  this  Is  true,  you  will  give  the  de- 
fendant the  benefit  of  the  doubt  and  acquit 
him.  If  you  find  that  said  robbery  was  com- 
mitted, but  was  committed  by  any  other  two 
persons  than  the  defendant,  the  defendant 
not  bdng  present  at  the  Ume,  acting  togeth- 
er as  principal  with  the  person  who  so  com- 
mitted said  robbery,  then  you  will  find  the 
defendant  not  guilty;  and,  If  you  have  a 
reasonable  doubt  aa  to  whether  this  Is  true, 
you  will  give  the  defendant  the  benefit  of 
such  reasonable  doubt  and  acquit  him," 

[7]  In  the  motion  for  a  new  trial,  defoid- 
ant  alleges  that  the  Jury  discussed  on  their 
retirement  the  prevalence  and  fluency  of 
robbery  in  the  dty  of  Dallas,  and  alleges 
that  this  discussion  was  detrimental  to  de- 
fendant This  ground  of  the  motion  is  not 
supported  by  the  affldavit  of  any  Jnror  nor 
any  person  who  purports  to  know  that  such 
matters  were  discussed  by  the  Jury;  tbwe- 
fiae  It  i»reaentB  no  error. 
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The  evidence  offered  In  behalf  of  the  state 
SDpporta  tha  TtnUct,  and  the  Jndgnient  la 


FTEROD  T.  BTATHL 

(Goart  of  Criminal  Appeals  of  Texas.   VeK  19, 
1918.  On  Motion  for  Rehearing, 
Uandi  19,  1918.) 

1.  GannNAi.  Law  (}  B87*)— GonnirnANC^ 
Afflication— HusinG. 

EN-idence  on  an  api^cation  for  a  oontinn- 
ance  held  to  Justify  tbe  court  in  finding  that  the 
testimony  which  it  was  claimed  an  absent  wit- 
ness woald  give  was  probably  not  tme. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I^w,  Cent.  Dig.  ||  1381.  1S32;  Dee.  Dig.  S 
597>] 

2.  Cbiminal  Law  (|  596*)— GoimNUAKoa— 
Absent  Witness— iufeachinq  EJvidenob. 

A  motion  for  a  continuance  becAose  of  the 
absence  of  a  witness  who  would  testify  to  con- 
tradictory fltatementB  by  a  witness  for  the  state 
was  properly  denied,  ^uce  a  continuance  will 
not  be  granted  to  secure  Impeaching  testimony. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Jaw,  Oant.  Dig.  H  1328-lSSO;  D%a.  Dig.  I 

sea*] 

3.  Witnesses  (|  410*)— Scope  of  Btidbncb 
IH  Rebuttal. 

Under  White's  Ann.  Code  Cr.  Prt>a  art  6^ 
providing  that  the  court  shall  allow  testimony 
to  be  introduced  at  any  time  before  the  argu- 
ment of  a  cause  is  conduded,  if  it  appears  nee- 
essary  to  a  due  administration  of  justice,  where 
defendant  sought  to  impeadi  a  witness  tor  the 
state,  evidence  to  support  him  was  prapexij  ad< 
mltted  In  rebuttal. 

[fid.  Note.— For  otlwr  eases,  see  WItnossM, 
Cent  Dig.  I  888;  De&  Dig.  S  4ia*] 

4.  Cbiuinai.  Law  ft  1091*>— Appeal— BziL  or 

EtxcspnoNS. 

A  bill  of  exceptions,  oomplalning  of  a  re- 
mark of  the  trial  judge  on  an  application  for  a 
Gontinuanoe  that  he  also  wanted  the  absent  wlt- 
neas  SHesent  in  order  to  predicate  an  indictment 
for  perjury  on  the  motion  for  the  continoance, 
did  not  show  error,  where  It  appeared  that  no 
jnry  had  been  impaneled,  and  it  was  not  abown 
that  any  juror  who  served  heard  the  remark, 
or  was  objected  to  on  that  ground. 

[Ed.  Note.— SNir  other  cases,  see  Criminal 
Law,  Cent  Di|^  ||  2808.  2^[sr28ie^  2818.  2819, 
2823.  2828-28^,  2843,  2931-2883,  2918;  Doe. 
Dig.  i  1091.»] 

5.  Cbiminal  Law  (|  1172*)— Appeal— Haioc* 
ixas  Ebrob. 

In  a  prosecution  for  pnrsulng  the  boainesB 
of  selling  intoxicating  liquors,  an  Instruction 
that  the  state  must  prove  two  sales  to  persons 
as  alleged  in  tbe  indictment,  within  two  years 
preceding  the  filing  of  the  indictment,  instead 
of  within  three  yean,  as  provided  by  the  stat- 
nt^  was  error  favorable  to  aocnsed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ({  3128.  8164-S1S7,  8UI9-81S3. 
3169;  Dec.  Dig.  |  1172.*] 

6.  Cbihinal  Law  0  1172*)— Appbal— Haeh- 

LB88  EBBOB. 

If  an  instruction  that  two  sales  of  whisky 
wonid  not  of  itself  constitute  the  offense  of  en- 
gaging (n  the  occupation  of  selling  intoxicating 
liquors  was  on  the  weight  of  the  testimony,  it 
waa  error  favoraUe  to  accused  of  whidi  he 
could  not  complain. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  8128.  3154r-SlB7,  8159-3163, 
3169;  Dec.  Dig-l  1172,*J 


7.  Cbiminai.  Law  Q  761*)--^UI^Iitrbdo- 

TIONB  AsSniUNG  FACTS. 

An  instruction  that  two  sales  of  whisky 
would  not  of  itself  constitute  ths  offense  of  pur* 
suing  the  occupation  of  selling  intoxicatiug  liq- 
uors, but  that  before  any  one  could  be  convicted 
who  was  engaged  in  audi  occupation,  the  state 
must  prove  at  least  two  salea^  did  not  assume 
that  accused  was  engaged  in  sudi  business. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Di^r.  S(17S1, 1788, 1764-1784, 1771; 
Dea  Dig.  «  ihA    ^    ^  — .  » 

8.  InxoxiCATiNo  LiquoBS  (S  239*)— OBnairAi. 
Pbosecutio  N8— Inbtbuctions. 

An  instruction,  in  a  prosecution  for  pur- 
suing the  business  of  seUing  intoxicating  liq- 
uors, that  if  accused  on  or  about  five  dates  men- 
tioned, "or  on  either  Ot  said  days  or  dates,"  un- 
lawfully eogaged  In  the  business  ot  selling  in- 
toxicatbkg  liquors,  and  If  he  also  on  those  dates 
sold  liquors  to  persons  named,  or  made  any 
two  of  such  sales,  to  find  him  guilty  as  diarged, 
did  not  authorize  a  conviction  for  a  single  sale, 
although  the  quoted  portion  might  better  have 
been  omitted,  since  when  read  as  a  whole  it 
required  tbe  jury  to  find  that  be  engaged  In  the 
business  and  made  at  least  two  sales. 

[Ed.  Note. — For  other  cases,  see  Intoxicating 
I^uors,  Cent  Dtg.  SI  331-847;  Dec  Dig.  | 

9.  Cbihinai,  Law  (%  1172*)— AppeaIt-Hajdc- 

LEss  Ebbob. 

On  a  trial  for  enga^ng  in  the  business  of 
selling  intoxicating  liquors,  accused  could  not 
complain  because  tbe  charge  would  have  an- 
thorized  the  conviction  ot  a  druggist  selliug  on 
prescription,  where  there  was  no  evidence  that 
be  was  a  druggist  or  had  a  license  to  sell  on 
prescription. 

[Ed.  Noter— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  SI  8128.  31S4-8167,  3169-31*13, 
3169:  Dec  Dig.  §  1172.*] 

10.  Intozicatino  LiqcoBs  <{  236*)— Cbiui- 

NAL  PbOSECUTIONS— SUFPICIENCT  OF  EVI- 
DENCE. 

On  a  trial  for  violating  tbe  local  option 
law,  evidence  held  sufficient  to  support  a  Jnry 
finding  that  accused  was  engaged  la  tiie  busi- 
ness  of  selling  intoxicating  liquors. 

[BM.  Note.— For  other  cases,  see  Intoxicating 
^uors,  Cent  Dig:  |6  300-322;   Dec  Dig.  | 

11.  CsnaNAZ.  Law  (S  1172*)— Afpeae^Habm- 
UEsa  Ebbob. 

On  a  trial  for  pursuing  the  basiness  of  sell- 
ing intoxicating  liquors,  an  instractioo  that  if 
the  jury  acquitted  him  of  that  offense  they  might 
find  bim  guilty  of  making  a  sale  of  intoxicating 
liquras  was  harmless,  where  accused  was  con- 
victed of  engaging  in  the  business  of  selling. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S|  8128.  8154-81B7,  81D9-8168, 
3169:  Dec  Dig.  |  1172.*} 

12.  Intoxicating  Ixqitoes  9  174*>— dna- 

NAL  Offenses. 

The  offense  of  pnrsulng  the  buriness  or  oc- 
cupation of  selling  intoxicating  liquors  and  the 
offense  of  making  a  single  sale  are  separate  and 
distinct,  and  are  not  degrees  of  the  same  offense. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
Liqnors,  Cent  Dig.  {  194 ;  Dec  Dig.  S  174.*] 

On  Motion  for  Rehearing. 
18.  CanmrAL  ItAw  d  804*)— Btidenob— Judi- 
cial NonoK— LoOAL  Oftioh  Laws. 

Courts  cannot  take  judicial  notice  of  those 
portions  of  the  state  in  which  local  option  has 
been  adopted,  and  on  a  trial  for  violating  the 
local  option  uws,  its  adoption  in  tliat  oonnty 
must  be  proved. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent.  Dir.  gj  700-717;  Dec.  Dig.  S  304.'1 
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14.  CknairAi.  Ii4w  d  UOO*)— Aspbu.— Rbc- 

OBD— SniTICIBNCT. 

When  the  Btatement  of  facts  shoved  that 
when  the  state  introduced  the  orders  of  ihe  com- 
miaslimers'  court  showing  that  local  option  had 
been  adopted,  defsndant  admlttBd  that  "tiie  or- 
den  pertaining  to  local  option  twing  in  force 
be  considered  read,"  and  waived  th^  reading,  it 
sufficiently  showed  that  the  orders  were  intro- 
duced in  evidence,  and  that  they  showed  that 
local  option  was  in  force,  espedally  where  the 
court  charged  that  the  orders  established  that 
fact,  and  accused  made  no  complaint  of  such 
charge  in  the  motion  for  a  new  trial  or  on  the 
original  argument  on  appeal,  but  contended  for 
the  first  time  on  motion  for  a  rehearbig  that  the 
adoptkm  of  local  optlfn  was  not  proved. 

[Ed.  Not&— IlVnr  other  eases,  ne  Criminal 
Law,  Gent  Dig.  f  2919;  Dec.  Dig.  |  UOO.*] 

Api»eal  from  District  Courts  Newton  Goan- 
ty;  W.  B.  Pow^  Judge. 

George  Pierce,  alias  Sam  Pierce,  was  con- 
victed of  pursuing  the  occupation  of  selling 
intoxicating  liquors  In  prohibltton  territory, 
and  he  appeals.  Affirmed. 

Porse  &  Wlgley,  of  Newton,  for  app^ant. 
O.  B.  Lane,  Asst  Atty.  Gen.,  for  the  Stat& 

HABPER,  J.  Appellant  was  prosecated 
and  convicted  of  puimlng  the  occupation  of 
aelline  Intoxicating  liquors  In  j^rohibidon  ter- 
ritory. 

[1, 1]  When  the  case  was  called  tor  trial  he 
filed  an  apidlcaUon  for  a  continuanoe  on  ao- 
connt  of  the  absence  of  Phillip  Berren  and 
J.  A.  Miller,  ■ii<»gtng  oiat  be  eonld  prove.  In 
flubstance,  the  same  facts  by  each.  The  court 
overruled  the  aK>Ucaaon,  bad  addittimal  pro- 
cess Issued,  and  pos^ned  the  case  until  next 
morning.  Miller  was  found,  and  attmded 
court,  when  appellant  filed  an  amended  mo- 
tion, basing  it  solely  on  the  ground  of  the 
absence  of  Berren.  The  evidence  in  the  case 
would  disclose  that  Miller  tesUfled  and  de- 
nied eadi  fact  that  appellant  had  stated  In 
his  application  he  ei^wcted  to  [wove  by  him. 
A  numbor  of  witnesses  also  testify  that  the 
absent  witness  Berrm  was  not  at  the  place 
defendant  aU^^  In  his  ai^Ucatlon,  and 
when  we  consider  the  testimony  of  the  wit- 
ness Allen  we  do  not  think  it  hardly  probable 
that  the  witness  would  testify  that  appellant 
did  not  seD  any  whisky  to  Allen.  Allen  says 
he  purchased  whisky  from  him  on  many  oc- 
casions from  October  to  March.  The  only 
allegation  Is  that  Berrosi  would  testify  that 
appellant  did  not  sell  Allen  whisky  on  Bbrdi 
16th  and  17th.  Whoi  no  one  of  the  witness- 
es who  testified  In  the  case  ever  saw  Berren 
at  the  place  where  appellant  lived  and  is  said 
to  have  sold  the  whisky,  and  all  say  he  had 
not  been  there,  we  think  the  court  was  au- 
thorised to  find  and  hold  that  the  testimony 
was  not  probably  true.  The  facts  stated  It 
was  expected  to  prove  by  the  absent  wit- 
nesses would  only  tend  to  impeach  the  wit- 
ness Alien  by  proving  contradictory  state- 
ments, and  It  has  always  been  hdd  that  a 
continaance  will  not  be  graiiEtd  to  secure 


testimony  solely  of  an  impeaching  nature. 
Bolton  V.  State,  4S  S.  W.  101<K  and  eases 
cited  in  section  612,  White's  Ann.  Code  of 
Grim.  Procedure. 

[3]  While  the  state  was  ofTsrlng  testimony 
in  rebuttal  it  Introduced  J.  A.  MlUer.  to 
whose  testimony  the  objection  was  made 
that  "It  was  not  In  rebuttal  of  anything  of- 
fered by  defendant"  Since  the  adoption  of 
artlde  698  of  the  Oode  of  Criminal  Proce- 
dure. It  has  always  been  held  that  the  court 
may  allow  testimony  to  be  Introduced  at 
any  time  before  the  argument  is  concluded. 
If  in  the  opinion  of  the  court  it  Is  necessary 
to  a  due  administration  of  Justice^  The  de- 
fendant had  sought  to  Impeach  John  Allen, 
and  under  such  circumstances  it  would  be 
permissible  for  the  state  to  support  him. 
Branch's  Crim.  Law,  |  874. 

Appellant  In  another  bill  complains  that  it 
was  error  to  permit  the  state  to  Introduce  in 
evidence  a  part  of  defendant's  first  apidica- 
tlon  for  a  continuance.  In  which  he  stated: 
"Defendant  expects  to  prove,  and  will  prove 
by  the  witness  Miller,  that  he  beard  John 
Allen  state  he  was  telling  a  lie  when  he  tes- 
tlfled  in  Justice  court  that  he  bought  whisky 
from  this  defendant,"  etc.  The  court  states, 
in  approving  the  bill,  that  no  part  of  the  ap- 
plication for  a  contbiuance  was  admitted  In 
evidence,  and  the  statement  of  facts  signed 
as  agreed  to  by  counsel  suKwrts  the  court 
In  his  statement  The  court  further  states 
that  In  ai^;uing  the  admlsslbill^  of  the  testi- 
mony of  MUler  some  reference  was  made  to 
what  defendant  had  contended  he  could 
prove  by  him,  and  this  was  the  only  refers 
ence  made  to  it  As  it  is  shown  that  it  was 
not  admitted  In  evidence,  the  court  did  not 
err  in  the  matter. 

Those  two  blUs  <tf  exception  which  com< 
lAaln  that  the  court  erred  In  overruling  the 
motion  ^  new  trial  (1)  "because  the  verdict 
and  Judgnmit  rendered  her^  are  contrary 
to  law,"  and  "because  the  evldeooe  is 
not  sufficient  to  sustain  the  convldlon  bad 
hereunder,  because  it  does  not  show  that 
this  was  d^endant's  occupation  or  business,** 
present  no  question  for  review,  except  that 
the  testimony  does  not  sustain  the  verdict 
The  evldmce  offered  by  the  state  ami^  sup- 
ports a  finding  that  he  was  piirsuli^  the 
business  alleged. 

[4]  Appellant  also  complains  that  when 
this  case  was  called  for  trial,  and  he  moved 
to  continue  the  case  on  account  of  the  ab- 
sence of  the  witness  MUler,  the  court  re- 
marked "that  he  also  wanted  the  witness 
MlUer  because  he  wanted  to  predicate  an 
Indictment  for  perjury  on  the  motion  for  a 
conUnuance."  It  appears  by  the  qualifleatlra 
of  the  bill  that  no  Jury  had  been  Impaneled 
at  this  time;  that  on  this  an^Icatlon  Uie 
court  postponed  the  case  until  the  next  day, 
and  had  process  issued  for  this  witness, 
whose  attendance  was  secured.  As  the  bills 


«For  other  oaaw  ua  mm*  topic  and  Motion  NUMBBE  la  Dm.  XHg.  AAm,  Dig.  Kay-No.  Series  *  Bap'r  iadvua 


Digitized  by 


Google 


T«X.} 


PiBRCaB  T.  BTATB 


561 


•how  that  DO  Jury  had  been  impUMled.  ud 
tt  Is  not  dwwn  tliat  axtj  man  who  wtxnH  on 
the  Jarj  heard  Oie  remark  oC  the  court,  of  if 
■o  that  he  waa  ohjectad  to  on  that  gmaoA 
by  aR»dlant,  this  j^eoents  no  ontw. 

[i-r]  The  aiotfOant  lelectB  the  foUowlus 
pamgraph  of  the  conrffl  charge:  "Two  sales 
of  whlsk7  wlU  not  of  Itself  eonstitDte  the 
ofliBPHe  of  wgaglng  In  or  pnrsning  the  oc- 
cnpation  or  business  of  s^lng  Intoxlcatlns 
liquor,  but  before  any  one  can  be  conTlcted 
who  Is  engaged  in  or  parsuiDg  the  occupatton 
or  business  of  selllns  Intoxlcatiiig  Uanors 
the  state  must  prove  at  least  two  sales  to 
one  or  more  persons,  as  alleged  In  the  indict- 
ment,  within  two  years  next  preceding  the 
filing  of  the  indictment"  One  complaint  is 
that  the  court  erred  in  stating  two  sales 
must  be  proven  to  have  been  made  within 
two  years;  that  this  is  not  the  law.  This  is 
true,  but  it  is  more  favorable  to  defendant 
than  is  the  letter  of  the  law.  The  act  making 
pursuing  the  occupation  or  business  a  felony 
says  that  at  least  two  sales  must  be  proven 
to  have  been  made  within  three  years,  and 
the  court  in  limiting  the  time  to  two  years 
In  which  the  sales  could  have  been  proven 
committed  an  error  favorable  to  defendant, 
and  of  whleh  he  will  not  be  heard  to  com- 
plain. The  complaint  that  it  is  upon  the 
weight  of  the  testimony  is  also  a  matt^  of 
which  defendant  cannot  complain.  In  telling 
the  jury  that  "two  sales  In  and  of  Itself  will 
not  constitute  the  offense  of  engaging  in  the 
boslness,"  if  upon  the  weight  of  the  testi- 
mony, would  be  as  favorable  to  defendant  as 
the  matter  conld  be  stated,  and  the  para- 
graph does  not  assume  that  the  appellant 
was  engaged  in  the  business  or  occupation. 

[I]  After  giving  this  and  other  definitions 
of  the  law  of  the  case,  the  court  instructs 
the  jury :  "As  to  whether  or  not  the  defend- 
ant was  engaged  in  or  pursuing  the  occupa- 
tUssi  or  business  of  selling  intoxicating  Uq- 
nora  tn  violation  of  law  is  a  question  of  fact 
for  you  to  determine  under  all  of  the  testt- 
monx  and  circumstances  in  evidence  baton 
yon"— and  then  submits  the  Issues  In  the  fol- 
lowing language:  "Now,  gentlemen  of  the 
Jury,  bearing  In  mind  all  of  the  foregoing 
instructions  of  law  and  the  evidence  before 
you,  yon  will  consider  of  your  verdict,  and  if 
yon  believe  beymd  a  reasonable  doubt  that 
the  df^mdant,  In  Newtdn  county.  Tex.,  on 
or  abont  the  17th  day  of  December,  1911, 
and  on  or  abont  the  22d  day  of  December, 
mi»  and  on  iff  abont  Oio  16tti  day  of  Uardi, 
1911^  and  on  w  about  the  17th  day  of  Ifuch, 
1912;  and  on  or  abont  the  20th  day  of  Hax^ 
vm,  or  on  tffher  add  days  and  dates,  did 
unlawfully  engage  In  and  pursue  the  occupa- 
tion and  business  of  selling  intoxicating  Uq- 
nwa  in  violation  of  seld  law,  and  you  fnr^ 
tber  brieve  b^ood  a  reasonaUa  doubt  tliat 
be  also  in  said  county  and  state  on  the  17th 
day  of  December.  1911,  did  sell  Intorkitlng 
1M8.W^-M 


Uqnors  to  Wm.  Obeatham  In  violation  of  law, 
and  on  or  about  the  22d  day  of  December, 
1911,  sell  Intoxicating  llqoor  to  Jim  Boyd 
In  vUtotlon  of  law,  and  did  on  or  abont  the 
17th  day  of  March,  1912,  seU  intoxicatlnc 
liquors  to  John  Allen,  in  violaUon  of  law,  and 
on  or  about  the  20th  day  of  Afandi,  1012,  sell 
Intukatlng  Ilqu(«B  to  John  Alien,  or  did 
make  any  two  of  said  sales,  yon  will  find  the 
defendant  guilty  as  diar^  in  the  indict- 
ment and  assess  his  punishment  at  confine- 
ment In  the  penitentiary  for  any  time  not 
less  than  two  nor  more  than  five  years  as 
you  may  determine  and  so  say  in  your  vw- 
dlet" 

This  latter  paragraph  is  also  criticised  by 
appellant,  the  objection  as  stated  being  "that 
it  virtually  Instructs  the  Juty  that  If  they  be- 
lieve that  this  defendant  made  one  sale  on 
either  or  any  of  the  said  at>ove-mentioned 
dates,  they  would  find  him  guilty  of  the  of- 
fense of  pursuing  the  occupation."  The 
charge  is  not  subject  to  this  crltldsm.  It  in- 
structs the  Jury  that  they  must  find,  first, 
that  be  was  engaged  in  the  business  or  occu- 
pation on  given  dates,  and  made  sales  to  cer- 
tain parties,  "or  did  make  any  two  of  them." 
It  would  hare  been  better  to  have  left  out 
the  words  "or  on  either  of  said  days  or 
dates"  where  they  occur  in  the  paragraph, 
yet  when  the  paragraph  as  a  whole  is  read, 
the  court  informs  the  Juiy  that  at  least  two 
sales  must  be  proven  while  defendant  was 
pursuing  the  business  or  occupation,  and  no 
other  Inference  or  deduction  could  have  been 
drawn  from  the  language  used. 

[I]  Hie  crltldsm  of  the  paragraph  defining 
occupation  or  business  Is  on  the  ground  that 
It  "instructed  the  Jury  that  any  person  who 
buys  whisky  or  other  intoxicants  one  time 
for  the  purpose  of  selling  it  to  another,  and 
who  doee  actually  sell  it  to  such  other,  mak- 
ing one  sale  only,  and  that  sale  being  the  re- 
sult of  one  purchase,  is  gnllty  of  pursuing 
the  occupation,"  etc  This  paragraph  is  not 
subject  to  such  oonstractlon.  In  no  part  of 
the  dkarge  la  the  Jury  authorized  to  convict 
defendant  of  the  ba^ess  or  occupation  on 
maUng  only  one  aal^  bat  the  diarge  as  a 
whole  instructs  the  Jury  that  they  must  find 
that  he  was  engaged  in  the  business  or  oc- 
cupation and  made  at  least  two  sales.  While 
the  definition  ot  "occupation  or  bnslneBs"  is 
pvbaps  not  as  fall  as  it  shonld  have  been,  it 
Is  not  objected  to  on  that  ground;  no  epedal 
diarge  Is  adnd,  and  the  objections  made  pre- 
soit  no  error.  The  criticism  that  It  anUunr- 
ises  the  Jury  to  "convict  a  druggist  who  seUs 
Intoxicating  liqnor  on  pracrlptlon,"  eta, 
might  have  had  some  foundation  if  there  mu 
any  evidence  that  appellant  was  a  dnqnM. 
or  had  Ucense  to  scU  on  mescr^on,  bat  the 
evidence  excludes  that  idea.  It  shows  that 
he  was  rnnning  a  boarding  house  at  a  Inm- 
b»  or  logging  camp,  and  there  Is  no  sogges- 
tlon  fliat  he  had  a  UeenBe^  and  It  has  always 
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been  the  rule  of  law  In  this  state  that  ao  Is- 
sue not  made  by  the  evidence  need  not  be 
submitted  to  the  Jury. 

[19]  Wm.  Cheatham  testified  that  on  the 
17th  day  of  December  he  secured  a  pint  of 
whisky  from  appellant  and  paid  him  90  cents 
for  it ;  that  he  got  It  at  appellaot's  boarding 
house  in  Logtown.  Jim  Boyd  testified  that 
in  December  he  purchased  a  quart  of  whisky. 
from  appellant  at  his  boarding  house,  pay- 
ing him  (1.80  for  it;  that  at  the  time  he  pur- 
chased this  quart  appellant  had  five  or  six 
quarts  on  hand  that  be  saw  at  the  place 
where  appellant  got  him  his  quart  John  AI- 
l&a  testified  that  he  purchased  whisky  from 
appellant  at  bis  boarding  bouse  over  a  period 
of  time  extending  from  October  to  Search; 
that  he  had  purchased  whisky  from  appel- 
lant at  least  five  or  six  times  during  that  pe- 
riod ;  that  he  could  not  say  how  many  times 
he  had  pnrdiased  it;  that  he  paid  $1.80  per 
quart  for  the  whisky;  that  whenever  he 
wanted  whisky  he  went  to  appellant  at  his 
boarding  bouse  and  always  got  it  Appellant 
offered  no  testimony  that  he  did  not  make 
these  sales,  exc^t  that  he  rigidly  cross-ex- 
amined the  two  witnesses  first  named,  and 
Bought  to  break  down  Allen's  testimony  by 
cross-«xamlnation  and  Introducing  testimony 
tending  to  Impeach  falm.  We  think  this  tes- 
timony would  fully  support  a  verdict  that 
ai^lant  was  ei^ged  In  the  bnslaess  or  oc- 
cupation, and  by  It  It  ia  seen  there  Is  no  sag* 
gestion  that  "appellant  was  a  drngglst  sell* 
ing  on  prescription.'* 

[11,  IS]  There  ia  one  other  crltlefsm  of  the 
charge  of  the  court,  and  It  presents  error, 
but  is  It  an  error  of  which  appellant  can 
complain,  and  which  shoold  caiue  a  reversal 
of  the  case?  The  court  Instructed  the  lory: 
"If  you  are  not  satlsfled  b^ond  a  reasonable 
dottbt  that  Uie  defendant  la  guilty  of  engag- 
ing in  and  pursuing  the  occupation  and  busi- 
ness of  selling  intoxicating  liquors  in  viola- 
tion of  law,  then  you  will  acquit  him  of  that 
offense  and  coDsider  further  of  your  verdict, 
and  if  you  believe'  beyond  a  reasonable  doubt 
that  the  defendant  did  in  Newton  county, 
Tex.,  on  or  about  the  time  alleged  in  tlie  in- 
dictm«Dt,  make  a  sale  of  intoxicating  liquor 
to  Wm.  Cheatham,  Jim  Boyd,  John  Allen,  or 
either  of  them,  then  you  vrlll  find  the  defend- 
ant guilty  of  selling  Intoxicating  liquors  In 
violation  of  the  local  option  law,  and  assess 
his  punishment  at  a  fine  <^  not  less  than  $25 
nor  more  than  1100  and  conflnemait  In 
the  county  jail  for  not  less  than  20  nor  more 
than  00  days,  as  you  may  determine  and  so 
say  In  your  verdict**  This  Is  not  the  law, 
and  this  paragraph  of  the  charge  of  the  court 
should  not  have  been  given;  but,  it  having 
been  given,  It  but  emphasizes  the  fact  that 
the  complaints  of  the  charge  that  the  charge 
authorized  a  conviction  of  de:(endant  for  pur- 
suing the  occupation  if  he  made  one  sale  are 
unfounded.  A  charge  must  alvraya  be  con- 
strued as  a  whole,  and  vbm  ao  taken,  if  It 


fairly  presents  the  law  of  the  case,  no  error 
is  presented.  Under  all  these  instructions 
the  Jury  convicted  appellant  of  pursuing  the 
occupation  or  business,  and  assessed  his  pun- 
ishment at  confln^ent  la  the  penitentiary 
for  two  years,  thus  not  only  finding  that  ap- 
pellant made  sales  to  the  persona  named  In 
the  indictment,  but  that  he  was  also  engaged 
in  that  business  or  occupation,  for  they  were 
specifically  told  In  the  charge  If  th^  did  not 
And  he  was  engaged  in  that  occtq>atlon,  to 
find  bim  guilty  of  only  a  mlsdMneanor,  and 
assess  his  punishment  at  a  fine,  eta  Had  the 
Jury  found  appellant  gnilty  of  the  latter  of- 
fense, the  verdict  could  not  be  sustained,  for 
pursuiug  the  business  or  occupation  and  mak- 
ing a  single  sale  are  separate  and  distinct 
offenses,  and  are  not  degrees  of  the  aame  of- 
fense under  article  7S2  of  the  Code  of  Crim- 
inal Procedure.  They  are  as  much  separate 
and  distinct  offenses  as  are  theft  and  burgla- 
ry, and  no  one  would  contend  that,  under  an 
indictment  (barging  theft  only,  a  party  could 
be  convicted  of  burglary,  nor  if  burglary 
alone  was  charged,  one  could  be  convicted  of 
theft  So  In  this  case,  the  appellant  being 
charged  with  the  offoise  of  pursuing  the 
business  or  occupation  of  selling  Intoxicating 
liquors,  he  could  not  be  convicted  of  the  of- 
tenae  of  merely  makiDg  a  sale  or  sales  of  in- 
toxlcatlng  liquors  when  not  pursDlng  that 
buBlnees  br  occupation.  Howevw,  as  be  was 
in  tact  convicted  ct  the  offense  wltii  whidtt 
he  was  charged  in  the  Indictment,  does  the 
fact  that  the  court  in  bis  charge  authorixed 
a  conviction  0t  the  Jury  found  be  wae  not 
guilty  of  the  offense  charged  ta  tba  Indtt^ 
meot)  of  an  offense  not  charged  in  the  Indict- 
ment, when  such  tOtesaa  baa  provided  there- 
for a  mu<A  less  penalty,  neoessarUy  result  in 
a  reversal  of  a  cue?  Had  be  been  convicted 
of  the  ottmae  not  dialled  in  the  indictment, 
thore  can  be  no  question  tiie  case  would  nee* 
esaarily  be  reversed,  but  having  been  convict- 
ed of  tiie  offense  with  which  he  was  charged, 
could  ttae  giving  of  this  paragraph  of  the 
charge  have  been  injurious  to  defendant? 
Authorizing  one  to  be,  cobvicted  of  a  degree 
of  offense  not  raised  by  the  evidence,  where 
the  offense  oontaina  degrees,  and  where  ttae 
punishment  ia  mucta  leas  for  the  d^ree  mb- 
mitted  than  that  for  ttae  offense  of  whtdi  be 
stands  charged,  has  been  freqooitly  held  to 
be  an  error  of  whldt  a  defendant  cannot  com- 
plain, and  thto  even  though  the  defendant  is 
convicted  of  the  lesser  degree  of  tiie  off^we. 
In  this  case,  under  the  mistaken  idea  that 
the  offense  of  aelllng  intoxicating  liquors  was 
but  a  decree  of  the  offoue  of  pursuing  tbe 
business  or  occupation  of  selling  intoxicating 
liquors,  the  court  submitted  both  offenses, 
but  inasmuch  as  this  charge  was  favorable 
to  defendant  in  that  It  presoited  clearly  and 
succinctly  to  the  Jury  that  th^  could  not 
convict  defendant  of  the  offoise  charged  for 
making  a  sale  of  intoxicating  liquors,  bat 
must  further  find  that  he  was,  In  making  ttae 
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sales,  pnnoliig  tbat  bnsliieas  or  oCcnpatl<ni, 
It  Is  SDCh  error  In  this  case  as  la  only  not 
barmfol  to  appellant,  hot  real^  beuefldal  to 
him,  and  as  he  was  found  gallty,  under  such 
drcmnstances,  of  the  graver  offense,  and  of 
the  offense  really  diarged  In  the  Indictment, 
the  error  Is  harmless,  and  under  such  clr< 
cmnstances,  under  the  laws  of  this  stat^  we 
are  not  authorized  to  reverse  the  case. 
The  in^ment  Is  affirmed. 

On  Bf otion  for  Rehearing. 

t13, 14]  Appellant  has  filed  a  motion  for 
rehearing  presenting  only  one  question,  and 
one  that  was  not  presented  in  appellant's 
brief,  nor  In  his  motion  for  new  trial.  In 
fact  it  is  first  suggested  by  him  in  this  mo- 
tion for  rehearing  in  this  court,  and  tbat  is: 
"There  Is  no  evidoice  to  show  local  option 
was  Id  force  In  Newton  county,  nor  was  It 
admitted  tbat  local  option  was  In  force  in 
Newtou  county."  If  this  is  true,  It  is  strange 
tbat  appellant  did  not  raise  tbat  question  In 
the  trial  of  the  case,  and  did  not  assign  as 
error  the  part  of  the  charge  of  the  conrt 
wherein  the  court  instructed  the  jury  tbat 
prohibition  was  in  force  in  Newton'  county. 
Of  course,  if  appellant's  contention,  evea 
though  raised  this  late,  is  correct,  it  would 
be  fatal  to  the  conviction,  because  this  court, 
and  no  other  court,  can  take  judicial  notice 
of  those  portions  of  this  state  In  which  lo- 
cal option  has  been  adopted,  but  In  the  trial 
of  the  case  It  must  be  proven  that  local  op- 
tion has  been  adopted.  However,  In  this 
record,  we  think  this  fact  was  proven  In  the 
trial  of  the  case,  and  appellant's  attempt  at 
this  late  hour  to  take  advantage  of  perhaps 
an  inapt  expression  In  the  statement  of  facts 
showing  tbat  fact  will  not  be  allowed.  In 
the  statement  of  facts  agreed  to  -by  appel- 
lant's counsel,  It  Is  shown  that  when  tbe 
state  Introduced  in  evidence  tbe  orders  of 
the  commissioners'  court  showing  that  local 
option  bad  been  adopted,  defendant  made  the 
following  admission:  "Defendant:  It  Is  ad- 
mitted tbat  the  orders  pertaining  to  local  op- 
tion htHng  in  force  be  considered  read ;  that 
is,  we  waive  tbe  reading  of  the  orders." 

This  clearly  shows  that  tbe  orders  were  in- 
troduced in  evidence,  and  tbat  they  showed 
that  local  option  was  In  force  in  that  county. 
In  his  charge  the  court  Instructed  tbe  Jury: 
"The  orders  of  tbe  commissioners'  court  read 
before  you  establishes  tbat  the  law  prohibit- 
ing the  sale  of  Intoxicating  liquors  In  New- 
ton county,  Tex.,  Is  In  force,  and  that  said 
law  is  now,  and  was  at  tbe  time  of  the  al- 
leged sales,  in  force,  and  tbat  it  was  unlaw- 
ful to  make  sales,  If  any  were  made,  as  al- 
leged." As  stated  hereinbefore,  appellant 
In  bis  motion  for  new  trial,  made  no  com- 
plaint of  this  paragraph  of  the  court's 
charge,  and  lu  said  motion  there  Is  no  alle- 
xatlon  that  this  tact  had  not  been  proven, 
and  in  the  brief  filed  in  this  court  there  was 


no  such  contrition,  and  It  la  first  attempted 
to  be  raised  In  a  motl<m  for  rdiearlng  In  this 
court.  Defendant  having  made  the  adml^ 
slon  and  statement  the  record  shows  he  made 
in  the  court  helow,  will  not  now  be  heard  to 
complain  that  the  record  Is  not  more  ecpUdt 
The  motion  tar  rehearing  la  overruled. 


PETERS  V.  STATB. 
(Court  of  Grimbial  i^^ls  of  Texas.  Feb.  26, 

1.  BuBGLAn  (1  41*HATTraiFT— EVIDKNCE. 

Under  Pen.  Code  1911,  arts.  1320,  1321, 
defining  an  attempt  as  an  endeavor  to  accom- 
plish hnrglarr  faJling  short  of  the  ultimate  de- 
sign, evidence  held  to  support  a  conviction  for 
aji  attempt  to  commit  burglary. 

[Ed.  Note.— For  other  cases,  see  Barglary, 
Cent  Dig.  M  Mr-103,  109;  Dec.  Dig.  S  41.»] 

2.  Indictuknt  akd  Infobhatiok  (I  158*)— 

AlIEHDHEHTS. 

Where  accused,  who  was  indicted  ae  Pierce, 
sussested  that  bis  name  was  Petera,  tbe  court 
could  properly  order  tbe  same  corrected. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  IHg.  i|  605-614;  Dec 
Dig.  i  15©.*] 

3.  BuBGLAEY  (I  28*)  —  PBoaaounoN  —  Vabi- 

ANCE. 

The  sufllx  "Jr."  or  "Sr."  is  no  part  of  a 
man's  name;  conseqoently  proof  that  accnsed 
attempted  to  commit  a  burglary  in  tbe  house 
of  D.  does  not  constitute  a  variance  from  the 
allegation  of  the  iodictmeot  that  he  made  the 
attempt  in  the  honse  of  D.,  Jr. 

[Ed.  Note.— For  other  cases,  aee  Barghiry, 
Cent  Dig.  II  67-78;  Dec  Dig.  |  28.*] 

Appeal  from  District  Court,  Wichita  Coun- 
ty;  P.  A.  Martin,  Judge. 

A.  Xb  Peters  was  convicted  of  an  attempt 
to  commit  burglary,  and  he  appeals.  Af- 
firmed. 

W.  T.  Oarlton,  of  Wichita  Falls,  for  appel- 
ant O.  B.  Lane,  Asst  Atty.  Oen.,  for  the 
State. 

HARPER,  J.  Appellant  was  prosecuted 
and  convicted  of  the  offense  of  attempting 
to  commit  the  crime  of  burglary,  and  his  pun> 
ishment  assessed  at  two  years'  confinement 
in  the  penitentiary. 

[1]  The  facts  show  that  Mrs.  Dodson  was 
awakened  at  night  by  some  one  walking  in 
her  home.  She  called  her  husband,  who  went 
upstairs  and  found  appellant,  who,  when  hail- 
ed, attempted  to  escape.  Dodson  had  a  pis- 
tol and  drew  It,  when  appellant  threw  op 
his  hands.  He  was  searched  and  three  skele- 
ton keys  taken  off  of  bim.  He  was  In  his 
sock  feet,  having  taken  off  his  shoes  and  pot 
them  In  bis  pocket  When  first  challenged, 
he  said  he  was  hunting  a  drink  of  water, 
but  the  water  was  downstairs  in  a  room  Mrs. 
Dodson  says  appellant  passed  through.  He 
then  said  he  had  been  asleep  In  the  bathroom 
for  four  hours,  and  was  attempting  to  leave 
wh»i  he  was  detected.  The  proof  shows  that 
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tie  was  heard  gotng  npstatra  jost  before  Mrs. 
Dodaon  called  her  Inuband,  and  whai  he  got 
npstairs  he  tamed  off  the  ball  Ught  and  Uie 
llsht  In  the  bathroom.  On  the  trial  he  said 
he  had  rec^red  a  tetter  firom  a  woman,  and 
watt  there  at  2  o^clodE  at  n^ht  to  aee  her, 
giving  her  aamew  It  was  shown  that  no  such 
woman  was  stopping  at  this  honae. 

Our  Code  prorldea  that,  If  aoy  person  shall 
attempt  to  conunlt  the  crime  of  bnrglary,  he 
shaU  be  pnnished  by  confinement  in  the  pen- 
ItentiaiT  for  not  less  than  two  nor  more  than 
four  years;  and  an  "attempts  Is  defined  to 
be  an  eodeaTor  to  accomplish  the  crime  of 
Imrglary  carried  becTond  mere  preparation, 
bnt  falling  short  of  the  nltimate  design. 
Pen.  code  19U,  arts.  1320.  1321. 

In  this  case  appellant  bdng  fonnd  upstairs 
with  Ills  shoes  ofl^  with  skeleton  k^s  In  bis 
possession,  which  witnesses  testify  will  open 
any  ordinary  door,  and  with  soap  on  bis  per- 
son of  the  kind  that  can  be  used  to  soap  a 
key  so  It  will  make  no  noise  In  unlocking  a 
door,  that  he  fled  wben  balled,  and  bis  con- 
tradictory explanations  of  his  presence  there, 
we  think  authorized  the  jary  to  find  he  en- 
tered the  house  with  the  Intent  to  commit 
the  crime  of  btt^lary,  and  yns  only  pre- 
vented from  doing  so  by  timely  discovery. 
The  steps  taken  had  gone  beyond  a  mere 
preparation;  and  the  only  step  remaining 
would  have  been  to  have  committed  the  com- 
pleted offense. 

[2]  When  appellant  was  arrested,  be  gave 
the  name  of  Morgan.  A  bank  deposit  book 
was  found  on  bim  of  a  Ft  Worth  bank  bear- 
ing tQe  name  of  A.  L.  Pierce,  and  he  was 
indicted  as  A.  L.  Pierce.  On  the  trial  he  sug- 
gested his  name  was  A.  L.  Peters,  wben  the 
court,  by  a  proper  order,  ordered  the  name 
corrected  in  accordance  with  bis  suggestion. 
In  this  there  was  no  error. 

[3]  He  was  alleged  to  have  entered  the 
bouse  of  A.  Dodson,  Jr.  The  proof  shows 
that  the  bouse  was  occupied  by  A.  Dodson, 
and  Mr.  Dodson  testified  be  knew  of  no  other 
A.  Dodson.  In  Branch's  Grim.  Law,  |  621,  it 
is  said  that  "Jr."  or  **Sr."  form  no  part  of 
a  person's  name,  and  may  be  rejected  as 
surplusage.  Lasslter  v.  Btate,  35  Tex.  Cr.  R. 
541,  34  S.  W.  751;  Stelnberger  v.  State,  35 
Tex.  Or.  R.  494,  34  S.  W.  617;  Wesley  v.  State, 
45  Tex.  Or.  B.  64,  73  S.  W.  960.  In  Wln- 
dom  V.  State,  44  Tex.  Or.  R.  519,  72  S.  W. 
193,  Presiding  Judge  Davidson  discusses  this 
question  at  length,  and  holds  that  Insertion 
or  omission  of  the  word  "Jr."  creates  no  va- 
riance,  dttng  many  authorities. 

There  was  no  evidence  on  which  to  base 
the  first  special  charge  requested,  and  the 
second  special  charge  is  not  the  law  of  this 
case ;  but  the  charge  given  by  the  court  on 
entry  of  the  bouse  was  correct 

niere  are  several  complaints  of  the  charge 
of  the  court,  and  we  have  carefully  consld- 
wed  each  of  them;  but  the  charge  is  a  £alr, 


fall,  and  correct  presentation  of  0m  law  ap- 
plicable to  thia  oflSense  unUac  the  evldtticb 
adduced,  and  the  judgment  Is  aflmned. 


BLAOKlSBBAB  V.  OTACTi- 
(Court  of  Criminal  Appeals  of  Texas.  Feb.  20. 


) 

1.  HoHioioi  (I  SOT*)  — IiTsrBtronoiTs— Ao- 

OKAVATXn  ASSADI;!-— Etjdehce. 

In  a  murder  trial  an  isaue  of  aggravated 
assault  was  raised  by  proof  tending  to  show 
that  tbe  ki^e  accased  nsed  on  dacedeat  was 
a  small  one,  and  that  the  only  wound  inflicted 
by  defendant  was  on  tbe  arm;  and  it  was  er- 
ror to  refuse  to  charge  thereon. 

[Bd.  Note.— For  other  cases,  see  Homidde. 
Ccoit.  Dig.  H  63S-641:  Dec  Dig.  |  307.*] 

2.  HoHicxDx  (I  306*)— iNBTBUonoirs-^bsaKB 
—Relation  ov  Primoipal8. 

That  accused  in  a  murder  trial  testified 
that  he  bad  no  previous  agreement  with  a 
third  person  to  act  with  him  in  asBaulting  and 
killing  decedent  did  not  render  the  ■abmuaion 
of  the  law  of  principals  erroneous;  ttiat  ia- 
sne  being  raised  bj  drcumstantial  evidence. 

[Ed.  Note. — For  other  cases,  see  HtHuldde, 
Gent  Dig.  S  637;  Dec.  Dig.  1  805.*] 

3.  Cbiuiitai.  Law  (|  193H*)~AcQumAi.  or 

ElGHBB  DEOBEBB—EFraoT. 

Accused,  having  been  acquitted  of  murder 
and  convicted  of  mansianghter.  cannot,  on  re- 
versal ot  such  conviction.  t>e  tried  for  any 
higher  degree  of  offense  than  manslaughter. 

lEd.  Note.— For  other  eases,  see  Criminal 
Law,  Cent  Dig.  ||  866,  387.  380,  894;  Dec. 
Dig.  1 198%.*! 

4.  HouicinB  (I  800*)  —  IifSTBUcnoiTS  —  Hah- 
SLAUGHTXB— Evidence— SnmciBNCT. 

Evidence  held  to  raise  an  Issue  of  man- 
slaogbter,  but  insufficieot  to  raise  an  issue  of 
negligent  homicide,  so  as  to  require  a  charge 
thereon. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  ||  649,  650,  652-655;  Dec  Dig.  1 
309.*] 

5.  Homicide  ({  290*)— iNsraucnoNS— Issuks 

— DEADLT  CnABACTEB  OT  WEAPON. 

Where  accused  denied  having  inflicted  tbe 
fatal  wound  received  by  decedent  in  an  affrar. 
testimony  for  tbe  defense  that  the  knife  used 
by  tiim  was  short  and  small  raised  an  issue  as 
to  ttie  deadly  character  of  the  weapon,  so  as  to 
require  a  charge  thereon. 

[Bd.  Note.— For  other  cases,  see  Honudde, 
Cent  Dig.  I  695:  Dec  Dig.  |  28a*] 

Appeal  from  District  Court,  OHiiiea  Onm- 
ty;  S.  W.  Dean,  Jndg& 

Lewis  Blackshear  was  convicted  of  man- 
slaughter, and  he  appeala  Reversed  and  re- 
manded. 

G.  B.  Lane,  Asst  Atty.  Gen.,  for  the  State. 

PRENDEROAST.  J.  tlpon  an  Indictment 
charging  murder,  appellant  waa  ccmvlcted  of 
manslaughter. 

There  are  but  few  queationa  neceasacr  to 
be  decided  in  this  case. 

[1]  It  is  unnecessary  to  detail  the  evidoice. 
The  state's  theory  and  evidence  would  show 
an  unprovoked  killing  by  aniellant  of  tbe  de- 
ceased without  any  cause^  and  without  the 
deceaaed  doing  or  njiag  anything  to  Justify 
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It  nw  erldenee  shows:  That  the  aK^ellant 
got  Into  a  fight  with  a  negro  preaehw  on  the 
train  Just  befiM  it  stopped,  when  appelant 
and  several  other  negroes  got  off  of  the 
train.  That  In  the  fight  between  appellant 
and  the  negro  preacher  on  the  train  appel- 
lant  got 'out  hU  knl£&  That  another  negro, 
It  seems,  on  the  train  took  up  the  difflculty 
between  appellant  and  the  preacher,  and  ap- 
pellant and  be.  Just  after  getting  off  the 
train,  had  a  fight  What  occurred  on  the 
train  and  Inune^tely  after  they  got  off  was 
more  or  less  a  contlnnatlon  of  the  same 
trouble.  After  more  or  less  fighting  on  the 
ground,  Just  after  getting  off  of  the  train, 
appellant  became  separated  from  persons 
with  whom  be  had  then  been  ^htlng,  and 
some  one  or  more,  after  getting  off  a  little 
distance,  threw  rocks  at  appellant  and  struck 
him.  It  was  at  night,  but  not  very  dark; 
some  of  the  witnesses  testifying  tlut  they 
could  distinguish  between  a  white  man  and 
a  negro,  and  that  where  tli^  knew  a  party 
they  could  distinguish  and  Identify  such 
party.  All  the  testimony  shows  that  the  de- 
ceased had  nothing  to  do  with  the  fight  at 
any  time,  and  did  not  throw  the  rocks.  The 
rocks  were  thrown  at  appellant  from  a  point 
beyond  and  In  the  direction  from  deceased. 
The  testimony  does  not  disclose  by  whom 
they  were  thrown.  Appellant  testified  that 
he  and  deceased  were  friendly;  that  there 
bad  been  no  trouble  between  them.  Appellant 
claimed  he  did  not  know  that  it  was  deceased 
at  the  time  he  caught  hold  of  him  and  cut 
him ;  that  he  did  not  recognize  who  it  was. 
One  of  the  state's  witnesses  testified  that 
the  knife  that  appellant  had  when  he  got  off 
the  train  was  a  long,  one-bladed  barlow  knife 
'with  a  spring  back.  Some  of  appellant's  wit- 
nesses testified  that  the  knife  that  appellant 
had  was  a  very  short  knife;  and,  while  nei- 
ther of  the  knives  are  sufilcleutly  described 
from  the  testimony,  so  that  we  can  tell  what 
the  size  and  length  of  the  knife  was,  two  the- 
ories are  clearly  presented.  One  was  that  It 
was  a  long  knife;  the  other  that  it  was  a 
very  short  or  little  knife.  The  state's  wit- 
nesses testify  positively  that  appellant  stab- 
bed deceased  in  the  neck  with  his  knife.  Ap- 
pellant himself  and  several  of  bis  witnesses 
swear  positively  that  appellant  did  not  stab 
the  deceased  in  the  neck  at  all,  and  that  the 
only  place  that  he  cut  him  was  on  the  arm, 
and  that  he  used  a  small  knife.  The  testi- 
mony does  not  disclose  whether  the  cuts  on 
the  arm  went  through  the  sleeves  and  cut 
the  flesh  of  the  deceased  or  not  The  in- 
dications are  that  they  did  not  Again,  the 
state's  theory  was,  and  bad  testimony  to 
show  It,  that  appellant,  and  only  appellant, 
cut  and  stabbed  deceased  In  the  neck ;  while 
the  testimony  of  the  appellant  and  bis  wit- 
nesses was  that  appellant  did  not  cut  deceas- 
ed in  the  neck  at  all.  but  that  another,  Henry 
McOlntT)  did  so.  There  was  no  testimony 
by  any  witness  ttutt  the  tadfe  appdlant^s 


witnesses  show  he  had  was  a  deadly  weapon. 
From  his  testimony  and  standpdjit,  the  man- 
ner of  Its  use  did  not  conclusively  show  Us 
Intention  to  kUL 

Under  this  state  of  the  proof;  as  shown  by 
the  record,  appellant  conqdalned  properly 
that  the  testimony  raised  and  the  court 
should  have  diarged  on  aggravated  assault 
The  court  did  not  charge  on  aggravated  as- 
sault In  our  oi^nlon,  the  an^Uant's  con- 
tention Is  correct,  and  the  court  adiould  have 
charged  on  aggravated  aswult,  and  because 
thereof  the  case  must  be  reversed.  See  col- 
lation of  the  cases  In  section  434,  Branch's 
Crlm.  lAW  of  Texas. 

Appellant  also  complains  that  the  evldoice 
raised  and  the  court  should  have  charged  on 
s^-defense.  No  diaige  on  that  subject  was 
given  by  the  court  As  the  case  must  be  re- 
versed  on  the  failure  to  charge  on  aggravated 
assault.  It  Is  not  necessary  f or  ns  to  deter- 
mine, in  this  case,  whether  the  evidence  as 
presented,  calls  for  a  charge  on  self-defense. 
We  are  Inclined  to  believe  that  it  did.  How- 
ever, in  another  trial  the  court  can  determine 
whether  the  evidence  then  raises  self-de- 
fense. If  so,  of  course,  the  court  must  charge 
thereon.  If  it  does  not,  it  would  be  improper 
for  the  court  to  submit  self-defense.  Cer~ 
tainly  the  fact  that  some  other,  and  not  de- 
ceased, had  thrown  rocks  and  struck  appel- 
lant would  not  Justify  him  in  assaulting  and 
klUing  the  deceased,  because  he  first  got  to 
him,  and  because  some  one  not  Identified 
threw  rocks  at  him  from  that  direction. 

[2]  The  appellant  also  claims  that  the  evi- 
dence did  not  Justify  the  court  to  submit  the 
law  of  prtodpals  lA  the  c^se.  In  our  opin- 
ion, the  evidence  did  authorize  and  require 
the  court  to  submit  a  correct  charge  on  ttiat 
subject  The  mere  fact  that  appellant  testi- 
fied he  had  no  previous  agreement  with  bis 
father-in-law,  Henry  McGinty,  to  act  to- 
gettier  with  him  In  assaulting  and  killing  the 
deceased  would  not  of  itself,  prevent  the 
question  of  principals  being  raised.  The  fact 
that  they  were  acting  together  can  be  shown 
by  circumstantial  evidence,  as  well  as  by  di- 
rect and  positive  testimony.  The  evidence, 
as  disclosed  by  the  record,  in  our  opinion,  as 
stated  above.  Justified  the  court  to  submit 
the  question  of  principals  to  the  Jury  for  a 
finding.  However,  we  suggest  that  on  an- 
other trial  the  court  should  submit  the  con-- 
verse  of  the  proposition.  Jackson  v.  State, 
20  Tex.  App.  192 ;  McMahon  t.  State,  46  Tex. 
Cr.  R.  649,  81  S.  W.  296;  Monroe  v.  State. 
47  Tex.  Cr.  R.  59,  81  S.  W.  726;  Wood  v. 
State,  28  Tex.  App.  16,  11  S.  W.  678 ;  Cecil 
V.  State,  44  Tex.  Cr.  ».  460,  72  S.  W.  197 ; 
Goodwin  V.  State,  58  Tex.  Or.  B.  503,  126  S. 
W.  582. 

[3,4]  Appellant  having  been  acquitted  of 
murder  in  the  first  and  second  d^rees,  in 
another  trial  he  can  be  tried  only  for  man- 
slanghter  and  whatever  grade  of  assault  if 
any,  Is  raised  tj  the  testtanony.  Appellant 
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contends  that  the  court  ared  In  ctaarglnB  on 
nmnsIftiiKbter,  because  the  evidence  did  not 
Bhow  OT  tend  to  sliow  that  offense.  The  erl- 
denoe  did  raise  It^  and  the  qnratlon  should 
have  been  submitted  to  the  Jnry. 

The  evidence,  as  presented  In  this  case,  did 
not  raise  negligent  homldde.  If  ttiat  ques- 
tion Is  properly  raised  on  another  trial,  of 
course,  the  court  will  charge  properly  thereon. 

[B]  From  the  state  of  proof  developed  by 
th^  case,  we  think  appellant's  «)ntentlon 
that  the  court  should  have  charged  on  a 
deadly  weapon  Is  also  well  taken. 

There  Is  no  other  onestion  raised  neces- 
sary to  be  discussed  and  decided. 

For  tlie  errors  above  pointed  out,  the  judg- 
ment is  reversed  and  the  cause  remanded. 


DDCKBK  T.  STATB. 

(Court  of  Grimiual  Appeals  of  Texas.   Feb.  26, 
11313.) 

1.  Gbihinal  Law  (i|  419,  420*)— Testiiioitt 

— ADiasSIBIUTT. 

Where  it  appeared  in  &  murder  trial  that 
decedent  had  previously  inflicted  a  fatal  wound 
on  accused'a  eon  by  striking  him  with  a  stick 
of  wood,  testimony  that  C.  told  witness  that  he 
had  gottten  the  eticfc  that  decedent  killed  the  bod 
with,  that  decedent  told  him  to  get  it  and  hide 
it,  that  decedent  might  have  It  in  court,  and 
that  he  did  hide  it,  was  properly  excluded  as 
being  hearsay. 

[EJd.  Note.— For  other  cases,  see  Criminal 
I^w,  CenL  Dig.  H  978-888;  Dte.  Dig.  ||  419, 
420.M 

2.  CBDaiTAi.  Law  ^  687*>— Obdkb  of  PSooii— 

Judicial  DiscaniOH. 

Under  Code  Civ.  Proc,  1911,  art.  718,  which 
reqairea  the  trial  court  to  allow  evidence  to  be 
introduced  at  any  time  before  argument  of 
the  cause  Is  concluded,  if  essential  to  due  ad- 
ministration of  justice,  it  was  not  an  abuse  of 
discretion  in  a  murder  trial  to  permit  the  state, 
after  the  defense  dosed,  to  admit  testimony  that 
immediately  after  the  sfaoodug  witness  examined 
the  ground  over  which  decedent  traveled  to  the 
point  where  he  fell,  looked  for  the  pistol,  and 
did  not  find  any.  though  he  also  helped  a  physi- 
cian undress  decedent,  as  tending  to  show  that 
decedent  had  no  pistot 

[Ed.  Note. — For  other  cases,  see  Crimiual 
Law.  Cent.  Dig.  81  1621,  1622, 1625;  Dec.  Dig. 
1687.*] 

3.  HoMioiDK  n  288*)— iNSTBUCnONa 

In  a  murder  trial,  it  was  proper  to  refuse 
to  instruct  that,  if  one  of  the  first  three  shots 
fired  by  accused  was  fatal,  the  firing  of  subse- 
quent shots  was  Immaterial  In  determining  ac- 
cused's guilt 

[Bd.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  }  603;  Dec  Dig.  |  288.*] 

4.  Cbiminal  Law  (S  949*)— Motion  roa  Vmw 
Tbial— Vkbifioation— NECBSSm. 

A  KFound  fw  motion  for  a  new  trial  after 
conviction  that  some  of  the  jurors  were  disqual- 
Ifled  because  they  bad  expressed  an  opinion  as 
to  accused's  guilt  should  be  sworn  to. 

[Bd.  Note.— For  other  cases,  see  Criminal 
I^w.  Gent  Dig.  H  2337-2344;  Dea  Dig.  8 
949.*] 

6.  Criminal  Law  (|  1090*)— Filino— Time. 

On  appeal  from  a  conviction,  a  statement  of 
facts  filed  December  6tb  is  not  sabject  to  con- 


sideration, where  Uie  trial  term  sdjoamed  N<ih 
vember  16th. 

[Kd.  Note.— For  othn-  eases,  see  Crlmlnsl 
Law.  Cent  IMg.  %%  28(I&-2880;  Dec  Dig.  | 
1099.*] 

6.  HOHICIDK    (S    2S4l*)— UUBDBB    IN  SKOHD 
DEOBEB— EviDBNCB--SirFFICIEnOT. 

Evidence  held  to  sustain  a  cmvlcdon  of 
murder  In  the  seccmd  degree. 

[Ed.  Note.— For  otiwr  cases,  see  Homldde, 
Cent  Dig.  18  533-688;  Dee.  Dig.  I  2M.*] 

Appeal  from  District  Court,  Madison  Gonn- 
ty;  S.  W.  Dean,  Judge. 

Dick  Decker  was  conrlcted  of  murder  in 
the  second  degree,  and  be  appeals.  Affirmed. 

a  E.  Lan^  Asst  At^.  Gen.,  for  the  States 

PBENDERQAST.  J.  Appellant  appeals 
from  a  conviction  of  mnrdw  in  the  second 
degree  with  a  penalty  of  25  years  In  the 
penitentiary  fixed. 

On  the  last  Saturday  night  In  Ai»il,  1912, 
at  a  party,  George  Hedser,  the  son  c£  a^el- 
lant,  bad  an  altercntion  or  fl^t  with  Clarenoe 
Jones,  the  deceased  in  this  case,  In  which 
Jones  strucik  George  Decker  on  tbe  Mb  of 
the  head  with  a  stick  of  wood,  pcoiiaps  ataice 
picket,  knocking  him  down.  Later  George 
Decktf  was  taken  home,  was  op  about;  and 
went  to  church  the  next  day.  No  doctor  was 
called  In  nntU  p»haps  Monday.  From  the 
effects  oeC  this  lick,  bowevtf,  he  died  about 
Tuesday,  after  being  strode  Saturday  night 
On  Saturday  evening  ot  the  following  we^ 
Wpellant  and  Jones  were  in  the  town  of 
Madisouville.  Jones  waa  walking  across  the 
streets  from  some  of  the  stores  to  the  court- 
house, wblch  seems  to  be  in  the  square.  Ap- 
pellant saw  him,  and  started  towards  him, 
drawing  his  i>i8toL  Some  one  or  more  per- 
sons holloed  to  Jones,  "Look  autl  look  out!" 
Jones  then  glanced  tmcfc  over  bis  shoulder, 
and  started  to  mn,  going  from  ajvellant. 
Appellant  then  shot  at  him  four  tlmee,  ad- 
vancing all  tlw  time.  With  the  third  shot 
deceased  felL  Appelant  advanced  to  within 
a  close  distance  of  him,  and  with  both  bands 
took  aim  and  shot  at  him  tlw  fOiuth  tUneb 
then  turned,  walked  back,  and  delivered  Ms 
pistol  to  the  dty  marshaL  From  the  effects 
of  the  wounds  Jones  died  almost  immediate- 
ly. Jones  was  wholly  unarmed.  The  killing 
was  witnessed  by  a  great  many,  and  was 
proven  by  sevwal  eyewltnesssa.  Appellant 
did  not  testify.  His  son,  however,  testified 
to  a  state  ot  tacts  tha^  it  bdleved,  tended  to 
show  that  appellant  killed  Jones  In  self-de- 
fense. The  court  properly  submitted  that  to 
the  Jury.  The  great  preponderance  of  the 
testimony  was  against  self-defense.  The 
court  also  properly  submitted  manslaugbtw, 
and  gave  a  correct  chaise,  to  which  there  is 
no  objection  on  murder  In  the  first  and  sec- 
ond degrees.  There  are  but  few  questions 
raised  necessary  to  pass  upon  and  decide. 

[1]  By  one  bill  appellant  complains  that 
the  court  refused  to  permit  his  witness  Puck- 
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ett  to  UaOty  what  Bob  Cox  told  blm.  tbe 
witness,  that  he  had  gottm  the  stick  that 
Jones  killed  George  Decker  with,  and  that 
Jones  told  him  to  get  the  stick  and  hide  It 
In  order  that  he  might  have  it  in  court,  and 
that  be  went  and  got  the  stick  behind  a  log 
and  hid  it  The  court  pn^terlr  excluded  this 
testimony  as  hearsay. 

[2]  By  another  bill  appellant  complains 
that  the  court,  after  the  defendant  had  clos- 
ed his  evidence,  erred  in  permitting  E.  A. 
Berry  to  testify  in  rebuttal,  over  his  objec- 
tions, "that  immediately  after  the  shootli^ 
had  ceased  I  went  out  and  examined  the 
ground  over  which  the  deceased  had  travel- 
ed from  the  beginning  of  the  shooting  to 
where  he  fell,  looking  for  a  pistol,  and  I 
never  found  any  pistol  on  the  ground,  and  I 
helped  Dr.  Speere  undress  the  deceased,  and 
we  never  found  any  pistol  on  his  body."  The 
grounds  of  appellant's  objections  to  this  tes- 
timony were  that  it  was  not  in  rebuttal,  and 
because  it  had  not  been  shown  that  appellant 
knew  deceased  did  not  have  any  pistol  at 
the  time  of  the  shooting.  It  has  uniformly 
been  held  by  this  court,  under  article  718,  C. 
C.  P..  "The  court  shall  allow  testimony  to 
be  Introduced  at  any  time  before  the  argu- 
ment of  a  cause  Is  concluded,  if  it  appear 
that  it  Is  necessary  to  a  due  administration 
of  Justice,"  that  It  is  within  the  sound  dis- 
cretion of  the  court  to  admit  testimony  as 
authorized  by  said  statute.  Nothing  in  the 
record  or  bill  Indicates  that  the  court  in  any 
way  abused  his  discretion  In  permitting  this 
testimony.  The  testimony  was  clearly  ad- 
missible. 

[3]  The  only  other  bill  In  the  record  is  to 
the  refusal  of  the  court  to  give  his  first  spe- 
cial charge  It  Is  unnecessary  to  quote  this 
ebargb  The  effect  of  It  was  to  tell  the  Jury 
that  if  ^thet  of  the  three  ftrst  shots  were 
fatal,  and  the  last  or  fourth  shot  was  not, 
then  the  firing  of  any  shot  after  the  fatal 
shot  had  been  fired  was  Immaterial  in  deter- 
mining appdlant'B  guilt,  and  that  the  Jury 
would  not  be  Infiuenced  1^  the  firing  of  any 
shots  that  were  not  fatal  shots  after  it  rea- 
sonably  appeared  to  defendant  that  he  was 
oat  of  danger.  This  cbai^  clearly  was  &- 
roneoQs,  as  all  of  the  facta  at  the  time  were 
admissible,  and  the  drciunstaooes  under 
which  the  last  shot  was  fired  was  material 
for  the  cmudderatlon  of  the  Jnty  In  determln- 
tng  the  degree  of  gallt  of  aKtellant,  if  gollt 
was  established. 

[4, 1]  Ai^lant  complained  In  hU  motion 
fbr  new  trial  Oiat  some  of  the  Jurors  who 
tried  the  case  were  disqualified  because  they 
had  formed  and  opreased  an  (^Inlcm  of  ap- 
pellant's guilt  before  they  were  takm  aa  the 
Jury.  This  groond  of  the  motion  for  a  new 
trial  Is  not  sworn  to  by  any  one,  and  the 
court  could  have  declined  to  hear  it  on  that 
account  Tbore  appears  In  the  record  what 
purports  to  be  a  statement  of  the  facts  heard 


by  the  court,  however,  on  this  ground  of  ap- 
pellant's motion  for  new  trial.  It  shows  that 
it  was  agreed  to  by  the  respective  attorneys 
in  December,  1912,  and  was  a^roved  by  the 
court  on  December  4,  1912,  and  filed  by  the 
clerk  on  December  6,  1912.  The  court  ad- 
journed for  the  term  at  which  appellant  was 
tried  on  November  19,  1912.  Under  the  uni- 
form holding  of  this  court,  this  purported 
statement  of  facts  cannot  be  considered. 
Knight  V.  State,  144  8.  W.  981,  and  cases 
there  cited.  It  is  needless  to  cite  other  cases. 
However,  we  have  looked  over  this  statement 
of  facts,  and,  even  if  it  could  be  considered. 
In  our  opinion,  the  court  therefrom  was  au- 
thorized to  find  and  hold  against  appellant  on 
said  ground  of  his  motion. 

[8]  The  only  other  ground  of  appellant's 
motion  for  new  trial  Is  that  the  evidence  la 
infiuffldent  to  sustain  the  verdict  of  convic- 
tion of  murder  in  the  second  degree,  and 
claims  that  It  only  established  mansian^ter. 
We  have  carefully  read  and  considered  all 
of  the  evidence.  In  our  opinion  it  not  only  is 
amply  sufficient  to  sustain  the  conviction  of 
murder  In  the  second  d^iree,  but  It  would 
have  sustained  a  verdict  of  murder  In  the 
first  degree. 

There  being  no  error,  the  Judgment  la  af- 
firmed. 


BROWN  T.  STATE. 

(Court  of  Olmlnal  Appeals  of  Texas.  Feb.  19, 
1913.   Rehearing  Denied  March  19,  1913.) 

L  CaiHtMAL  Law  (|  9C0*)— Nxw  Tbiai<-^d- 

BisDicTioM  OP  Motion. 

Where  no  notice  of  appeal  wai  given  until 
after  the  motion  for  a  new  trial  was  overruled, 
the  giving  of  an  appeal  recognizance  intended 
to  he  only  temporary,  and  which  was  set  aside 
on  tbe«  bearini;  of  thie  motion,  a  new  recogni- 
zance Iwing  then  ^ven,  did  not  deprive  the 
trial  court  of  jurisdiction  of  the  motion. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2346-2348;  Dec.  Dig.  | 
960.*] 

2.  AoiTLTEBT  a  14*)  —  BnniNCi  —  Smii- 

CIEKCT. 

Evidence,  on  a  trial  for  adultery,  held  suffi- 
cient to  Justify  the  jury  in  finding  that  accused 
and  the  woman  were  both  married,  and  that 
his  wife  and  her  husband  were  living. 

[Ed.  Note. — For  other  cases,  see  Adultery, 
Cent  Dig.  ||  27,  31,  32;   Dec.  Dig.  {  14-*] 

3.  Adoi,txbt   (i   14*)  —  EviDEKCX  —  Sum- 

GIXNCT. 

EMdence,  on  a  trial  for  adultery,  kiSd  sufll- 
dent  to  justify  the  jury  in  finding  uat  accused 
and  the  woman  lived  tt^ether  as  man  and  wife, 
and  bad  sexual  intercourse  while  living  to- 
gether. 

[Ed.  Note.— For  other  cases,  see  Adultery, 
Cent  Dig.  H  27,  31,  32;  Dec.  Dig.  S  14.*] 

4.  Adultbbt   (I   14*)  —  Evidence  —  Suffi- 
ciency. 

On  a  trial  for  adultery,  aexual  Intercourse 
while  livlne  together  may  be  establisbed  by  cir- 
cumstantial testimony. 

[Ed.  Note.— For  other  cases,  see  Adultery, 
Cent  Dig.  H  27.  31,  32;  Dec  Dig.  |  14.*] 


•For  ethsr  «smb  m*  asms  topic  and  Motion  HUHBBR  la  Dm.  Dig.  a  Am.  Dig.  Key-No,  Sariti  *  Rap'r  Zadazw 


Digitized  by 


Google 


668 


154  SOUTBWBSTEffiN  BBFOBTBB 


(Tte. 


5.  GKnniTAX,  liAw  1091*)— ApnAZr-Bzuj 

or  QzcBPTion— SumcnKCT. 

A  bill  of  ezceptioQ  Gomplainlnx  of  a  qnea- 
tlon,  on  a  trial  for  adnltery,  aa  to  now  Ions  ac- 
eoMd  and  tbe  woman  Utm  together,  oa  the 
ground  that  it  wai  leading,  and  of  tbe  answer 
that  they  lived  together  three  months,  on  the 
ground  that  it  waa  a  conclaaion,  which  did  not 
give  the  status  of  the  case,  the  otbier  tnatlmonr* 
or  anything  except  the  questlMi  and  auwer, 
was  insufficient 

[Ed.  Note.— For  other  cases.  Criminal 
Law,  Cent  Dig.  If  28037^5.  281ft  2818, 
2819,  2823,  2824,  282S-^8r^&,  2m-2»SS, 
2943 :  Dec.  Dig.  |  10»1.*] 

6.  CantiRAi.  Law  <|  448*>— OnDKito»-GoN- 

CLUSIONS. 

Testimony,  on  a  trial  for  adulterv,  that  ac- 
cused and  a  woman  "lived  together'^  was  not 
objectionable  as  a  conclusion,  eapedally  where 
the  witness  had  stated  the  facts  ihowHic  that 
they  lived  together. 

(Ed.  Note.— For  other  cases,  see  Orlminal 
Lew,  Cent  DU-  Si  1035-1039,  1041-KMS.  1045. 
1048-1061;  Dec  Dig.  |  448.*] 

7.  AovmsT  (I  U*)— Etzdencb— Aoubsibilp 

ITT. 

Evidence,  cm  a  trial  for  adultery,  that  de- 
livery wagons  carried  groceries  to  the  house 
whera  it  was  claimed  accused  and  a  woman 
lived  together  as  man  and  wife  was  competent 
[Ed.  Note.— For  other  cases,  see  Adultery, 
Cent  Dig.  H  20^  23;  Dec.  Dig.  1  II.*] 

8.  Gbiuinal  Law  (S  1160*)— Appeal— Habh- 
I.£SS  Ebror. 

The  admission  of  evidence,  on  a  trial  for 
adultery,  that  delivery  wagons  carried  groceries 
to  tbe  bouse  where  it  was  claimed  accused  and 
a  woman  lived  together  as  man  and  wife,  if 
erroneous,  was  harmlesi. 

[Ed.  Note.— For  other  cases,  tee  Criminal 
Iaw.  Cent  Die.  U  3068^  3180^  8137-^143; 
Dee.  Dig.  I  lieO.*r 

9.  AduLTEHT  (I  12*)— BvntERCX— ADKISSIBII- 

ITT. 

On  a  trial  for  adultery,  accused's  state- 
ment to  a  witness  that  the  woman  was  married 
and  her  husband  living  was  competent 

[Ed.  Note. — For  other  caaes,  see  Adultery, 
Cent  Dig.  IS  24-27 ;  Dec.  Dig.  |  12.*] ' 

10.  ADULTEST.  <|  ll*)~B)TXDSlTOiB— ADHISSX- 

BtUTT. 

On  a  trial  for  adultery  with  C,  testimony 
that  L.,  accused's  housekeeper,  married,  and, 
after  living  with  her  husband  but  a  short  time, 
returned  to  keeping  bouse  for  accused,  was 
competent,  especially  where  accused's  witness 
testified  to  tbe  same  effect 

[Ed.  Note.— For  other  cases,  see  Adultery, 
Cent  Dig.  IS  20,  23 ;  Dec.  Dig.  |  11.*] 

11.  Adultebt  (S  11*)— Bvidbhcb— Adhxssi- 

BiLirr. 

On  a  trial  for  adultery  with  C,  testimony 
that  she  was  a  prostitute  and  liad  previously 
been  In  a  house  of  prostitntion,  and  that  ac- 
cused visited  her  there  ostensibly  to  urge  her  to 
return  to  her  home,  and  went  to  her  room  with 
her,  was  competent 

[Ed.  Note.— For  other  cases,  see  Adultery, 
Cent  Dig.  SS  20,  28 ;  Dec  Dig.  |  11.*] 

12.  Cbiwinal  Law  (i  921*)— Appxal  —  Beb- 

EBVATXOH  OP  OBOUZTDB  OF  RiTXKW. 

The  admission  of  evidence  could  not  be 
complained  of  for  the  first  time  aa  a  motion  for 
a  new  trial,  where  the  qnestion  was  not  raised 

by  a  bill  of  exceptions. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I^w,  Cent  Dig.  S|  2206-2200;  Dec.  Dig.  { 
921.*] 


18.  ADULmr  (|  7*)— lamttifATioii  — Sbfa- 

BATS  OOtlirTS. 

In  a  complaint  and  Information  for  adol- 
tery  with  C,  It  was  proper  to  charge  in  we 
connt  that  accused  was  married  to  another  per- 
son then  living,  and  tn  another  cotmt  that  C. 
was  BO  married  to  another  person  tbm  living. 

[Ed.  Note. — For  other  cases,  see  Adultery, 
Cent  Dig.  SS  12-16;  Dec.  Dig.  S  7.*] 

Appeal  from  Llnustone  Oounty  Court;  W. 
A.  Keeling,  Judge. 

GharleB  Brown  was  ooaTlcted  of  adultery, 
and  heappeala.  AfllrmedL 

Doyle  &  Jadutm,  ot  Oroediedt,  and  B.  B. 
Holloy,  B.  8.  Neblett,  and  B.  B.  Owen,  aU  of 
CorBlcana,  fbr  anwllont  C  B.  Lane,  AsBt 
AOj.  Gen^  for  the  Stata 

PRENDBBGAST.  J.  From  a  conviction 
for  adultery  with  a  One  of  91,000,  appellant 
appeals. 

Tlie  complaint  and  Information  are  in 
three  oounta.  Tbe  first  cbarges  tliat  appel- 
lant, a  man,  and  Olivia  Coleman,  a  woman, 
on  or  about  May  25,  1012,  unlawfnlly  lived 
together  and  had  carnal  intexvonrse  with 
eadi  other;  he  b^ng  then  lawfully  married 
to  another  person  then  living.  The  second 
count  charges  exactly  tbe  same  thing,  except 
that;  instead  of  chai^giiv  that  he  was  law- 
fully married  to  another,  it  dkarged  that  the 
woman  was.  The  third  count,  whlcb  was  not 
submitted  to  the  Jury,  diarged  fornication. 

[1]  The  Assistant  Attorney  Genial,  by 
motion,  seeks  to  strike  from  the  record  the 
motion  for  new  trial  ffled  within  two  days 
after  the  trial,  and  all  subsequent  proceed- 
ings of  the  court  below,  on  the  gronnd  that, 
on  the  day  tlie  case  was  tried,  appellant 
appealed  and  thm  entered  into  a  pnver  ap- 
peal recognizanca  We  liave  carefidly  ex- 
amined tbe  record;  and  while  it  shows  diat 
on  the  day  of  the  conviction  and  after  the 
conclusion  of  the  trial,  in  <wder  to  prerait 
the  appellant  from  then  gcdng  to  Jail,  the 
court  permitted  him  to  execute  said  appeal 
recognlxRuce,  yet  this  was  agreed  at  tbe 
time  to  beoiUy  temporary  to  secure  his  retnm 
two  days  later  when  his  motion  for  new  trial 
would  be  made  and  ttten  acted  upon,  and,  if 
OTemled.  a  new  recognisance  would  be  en- 
tered into.  Bte  did  retnm  two  days  later; 
lUs  motion  for  new  trial  was  then  filed,  acted 
upon,  and  oTerruIed;  and  he  tlien,  for  the 
first  time,  gave  notice  of  ai^ieal,  ai^  then  en- 
tered Into  a  new  recognisance,  the  court  set- 
ting adde^  by  )Bq;>re8B  order,  the  prevlons 
recognizance.  All  this  dearly  sho«w  that  the 
Jurisdlcticm  of  this  court  did  not  attadi  on 
the  execution  ot  said  first  recognizance  No 
notice  of  ajtpeal  was  tbea  giTm,  and  no  no- 
tice  of  appeal  mis  given  until  aftw  the  over- 
mling  of  the  motion  for  new  trial,  at  which 
time  he  gaTe  said  second  recognisance.  Tlie 
motion  of  the  Assistant  Attorney  General  is 
tliraefore  orerruled. 

The  appellant  introdiued  no  evidence. 
The  evidence  by  the  state  was  uncontradict- 
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•d.  It  l8  Dnneceuary  to  glTe  tbe  testUDooj 
In  fall.  We  will  merely  give  a  snmmaTy  of 
It,  and  BUbstantiaUy  quote  in  some  particn- 
lars  tbe  teetloKmr  of  aome  of  the  witneaBes. 

[2, 8}  WnL  JeffriCM  testified  that  he  was 
then,  and  for  several  years  b^ore  had  been, 
deputy  sheriff  of  Navarro  county,  Tex.,  and 
had  known  appellant  all  bis  life.  He  said : 
"Borne  time  In  February  or  March,  1912,  the 
defendant  came  to  me  at  Coralcana,  Tex., 
and  told  me  that  a  woman  by  the  name  of 
Olivia  0>lenian  was  In  a  bawdyhouse  in 
that  <lty,  and  that  he  (the  defendant)  was 
well  acquainted  with  her  father,  who  lived 
at  Kirven,  In  Freestone  county,  and  that  he 
(Brown)  desired  to  get  her  out  of  the  whore- 
house  and  carry  her  back  to  her  father's 
house,  and  wanted  me  to  go  to  the  whore- 
house and  use  my  best  efforts  to  persuade  the 
Coleman  woman  to  leave  the  whorehouse  and 
go  vrlth  Brown  to  her  father's  house.  The 
defendant  also  told  me  that  Olivia  Coleman 
was  a  married  woman  whose  husband  lived 
at  or  near  Kirven  in  Freestone  county,  and 
that  a  doctor  had  carried  Olivia  Coleman 
from  Kirven  and  placed  her  In  the  house  of 
prostitution.  This  house  was  run  by  a  wo- 
man  named  Uiss  Frankle.  I  told  the  de- 
fendant  that  I  would  go  with  him,  and  did 
go  with  him,  to  the  house  where  Olivia  Cole- 
man was  staying.  We  went  in  the  bouse  and 
I  called  for  Olivia  Coleman.  The  defendant 
did  not  seem  to  know  her  as  she  was  In- 
troduced to  Brown.  Tbe  defendant  and  I 
told  Miss  Frankle  tbe  purpose  of  our  mis- 
sion. Tbe  defendant  and  Olivia  Coleman  left 
tbe  parlor  and  went  upstairs  together.  They 
remained  there  about  one  hour  and  came 
down.  At  Brown's  request  I  went  to  see 
tbe  woman  two  or  three  times  for  the  pur- 
pose, as  I  thought,  to  persuade  her  to  go 
with  the  defendant  to  her  father's  or  sister's 
home."  On  cross-examination  this  witness 
showed  that  appellant  owned  a  large  fftrm 
in  Navarro  county,  and  another  in  Freestone 
county;  that  he  had  a  home  or  house  on  bis 
Navarro  county  farm,  and  had  lived  there 
for  years;  that  a  widow  named  Mrs.  I^owe, 
with  several  children,  had  lived  with  Mn\ 
and  kept  house  for  him.  He  said:  "I  knew 
Mr.  Brown's  first  wife.  She  was  divorced 
from  blm.  A  few  years  ago  he  married 
again  In  Freestone  county.  I  do  not  know 
what  has  become  of  his  last  wife.  I  do  not 
know  whether  she  has  ever  been  divorced 
from  him  or  not.  I  do  not  know  where  she 
lives.  No,  sir;  I  do  not  know  it  to  be  a  fact 
that  his  present  wife  Is  living  in  San  An- 
tonio, Tex.  If  I  had  known  it,  I  certainly 
woQid  have  said  so.  I  do  not  know  where 
Brown  has  been  living  during  the  last  four 
or  five  mouths.  He  sometimes  lives  in  Na- 
varro county,  and  be  sometimes  goes  to  Free- 
stone county  to  bis  farm  over  there."* 

Miss  Frankle  testified:  That  she  Uved  in 
Corslcana  and  was  engaged  in  conducting  a 
bawdy  or  sporting  house  there;  that  she 
knew  OllTla  GDleman,  and  saw  h«  at  oonrt 


on  tbe  day  of  Uie  trlaL  Bbe  said:  "Some 
time  in  February  or  Mar<^  of  the  year  1912, 
Olivia  Colonan  came  to  my  house  and  want- 
ed to  stay  wltb  me.  She  did  not  go  by  the 
name  of  OUvla  Coleman  when  she  was  In  my 
house.  I  ratted  her  a  room  and  she  stayed 
In  my  house  a  week  and  three  or  four  da^ 
When  i^e  came  there  she  had  no  money. 
She  was  a  sporting  or  lewd  woman,  hut  made 
very  little  money  while  at  my  house."  She 
then  showed  that  she  knew  the  appellant  and 
testified  substantially  as  Mr.  JefTries  did 
about  his  and  appellant's  going  to  her  house 
to  see  Olivia  Coleman.  She  said:  "Tbe  de- 
fendant wanted  to  talk  with  her.  They  left 
tbe  parlor  together  and  wait  npstalrs  to 
OUvla  Coleman's  room  and  stayed  there  for 
an  hour  or  an  hour  and  a  half.  Mr.  Brown 
visited  Olivia  at  my  house  three  or  four 
times  during  her  stay  at  my  house.  When- 
ever the  defendant  came,  be  and  Olivia  Cole- 
man would  go  upstairs  to  Olivia's  room. 
They  would  usually  stay  from  an  hour  to 
two  hours  in  the  room.  Of  course,  I  do  not 
know  what  happened  In  the  room  when  they 
were  there.  I  am  not  In  the  habit  of  spying 
around  when  any  of  my  girls  go  to  their 
rooms  with  men."  On  cross-examination 
this  witness  said:  "I  went  upstairs  once  or 
twice  while  tbe  defendant  and  Olivia  Oole- 
man  were  in  the  room  together.  The  door 
was  open.  I  do  not  know  what  they  bad 
been  doinig  before  I  went  upstairs,  and  do 
not  know  what  they  did  after  I  left"  She 
ftirther  testified  that  appellant,  when  he 
came  there  with  Mr.  Jeffries  on  his  first  trip, 
told  her  that  he  wanted  to  get  Olivia  Cole- 
man out  of  the  bouse  of  prostitution  for 
the  purpose  of  taking  her  back  to  her  fa- 
ther's house  In  Freestone  county;  that  her 
father  was  a  personal  friend  of  his,  and  be 
wanted  her  to  go  back  to  her  father's  bouse 
or  her  sister's,  who  lived  at  Teague,  in  Free- 
stone county;  that  she  never  heard  Brown 
say  anything  to  Olivia  Coleman  at  any  time; 
that  he  never  talked  with  her  in  her  (wit- 
ness') presence. 

Mr.  T.  J.  Orifflth  testified  that  he  lived  in 
Mexla,  Tex.,  and  that  appellant  and  said 
Coleman  woman  lived  In  the  same  block 
where  his  residence  was  located;  only  an 
alley  was  between  them  He  said:  "Brown 
and  Mrs.  Olivia  Coleman  lived  together  at 
this  house  (tbe  house  they  lived  in)  for  about 
three  months.  I  have  seen  them  there  to- 
gether dozens  of  times.  Brown  had  a  horse 
and  buggy,  and  I  have  frequently  seen  him 
come  in  at  nights  and  feed  his  horse  there 
at  the  house.  He  was  frequently  away  from 
tbe  house  in  the  daytime.  I  have  seen  the 
defendant  and  Olivia  Coleman  together  there 
In  the  yard  on  many  oocaeAons,  and  havf^ 
frequently  seen  them  leave  the  yard  and  go 
In  the  house  together.  I  have  seen  the  Ckile- 
Diau  woman  frequently  carrying  stove  wood 
Into  tbe  bouse,  and  I  have  seen  the  smoke 
coming  oat  of  the  stove  fine,  and  I  have 
seen  her  wadilng  then  at  the  house,  and  I 
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haye  seen  the  wash  clothes  hanging  on  the 

line.  I  never  saw  any  men's  clothes  In  wash, 
but  I  paiH  no  attention  to  that  I  have  seen 
Brown  leave  the  taonae  <ni  several  occastons 
In  the  morning,  hitch  Us  horse  to  tibe  bag- 
gy, and  drive  away.  No  i»ie  stayed  at  this 
house,  except  the  defendant.  Brown,  and  the 
Coleman  woman,  exc^  a  small  boy,  wlio 
looked  to  be  aboat  8  or  9  years  old."  On 
cross-examination  be  testified:  "The  defend- 
ant ai^  this  woman  lived  there  at  least  two 
or  three  months.  I  cannot  and  will  not  at 
tempt  to  say  the  exact  nnmber  of  tlmea  I 
have  Been  the  defendant  at  the  house.  I  re- 
garded thran  as  nurried  people,  and  paid 
very  little  attention  to  them."  Then  be  tes- 
tified that  be  never  saw  any  acts  of  Intimacy 
between  them,  and  was  never  in  the  house 
while  they  lived  there,  and  knew  nothing  of 
the  famishing  of  the  boase.  He  did  not  at 
any  time  see  them  In  bed  together,  and  he 
never  saw  him  hag  or  kiss  ber.  He  did  not 
know  how  many  beds  there  were  In  the 
boase. 

Hugh  Everett  testified  that  be  lived  at 
Mexta,  in  Limestone  county,  and  knew  appel- 
lant and  said  OUvla  Coleman.  He  said: 
"Some  time  last  February  the  defendant  oc- 
cupied a  house  near  my  residence  In  the  town 
of  Mexia,  Tex.,  In  Limestone  county.  The 
defendant  stayed  at  the  house  one  week  be- 
fore the  woman  OUvla  Coleman  came  there 
to  Uve.  The  defendant  and  the  Coleman  wo- 
man lived  In  the  bouse  for  two  or  three 
months.  The  defendant  kept  a  horse  and 
buggy,  and  frequently  at  night  he  came  to 
the  house,  unhitched  his  horse,  and  fed  it, 
and  would  go  Into  the  house.  •  •  *  I 
have  seen  the  defendant  and  the  woman, 
Mrs.  Coleman,  frequently  talking  in  the  yard 
where  the  house  is  located.  I  have  seen  both 
of  them  go  Into  the  house  at  night,  and  have 
seen  the  defendant  come  out  In  the  morning. 
The  house  where  the  defendant  lived  was 
Just  across  the  street  from  my  residence. 
*  *  *  I  saw  the  defendant,  Brown,  and 
the  woman,  Mrs.  Coleman,  around  the  place 
there  several  times  a  week  and  during  the 
time  they  lived  there,  which  was  about  three 
months."  On  cross-examination  this  witness 
said  he  was  never  lu  the  house  while  these 
parties  lived  there;  that  he  never  knew 
them  before  then;  that  he  never  saw  any- 
body at  the  boute  during  the  time  they  stay- 
ed there,  except  a  little  boy  8  or  9  years  old; 
that  the  woman  remained  at  the  house  about 
one  week  after  appellant  was  arrested,  and 
she  th^  left,  and  be  did  not  kntfw  where 
she  went;  that  she  stayed  there  all  the  time 
from  the  time  she  first  came  until  she  left 
after  Brown  was  arrested. 

We  have  carefnlly  gone  over  and  consider- 
ed the  wbole  record  lu  this  case  and  appel- 
lant's brief  and  all  of  bis  anthoritles  cited. 
It  is  unnecessary  to  take  up  and  discuss  all 
of  appellant's  claimed  errors.  The  correct 
dlspMition  of  the  case  does  not  require  this. 


It  dapends  upon  the  dedsiim  of  but  few  at 
appellant's  contentions.  He  claims  tbe  evi- 
dence was  insufficient  to  sustain  the  verdict, 
among  othov,  because  it  is  insufficient  to 
show  the  marriage  and  tba  then  living  of 
dtlmr  the  appellant's  wife,  or  OUvla  Gole- 
man's  hudiand,  and  that  it  la  insufficient  to 
show  that  they  lived  togettter  at  thia  house 
at  the  time  diarged,  in  contenvlatlon  of  our 
statute,  and  that  It  Is  insuffldoit  to  establish 
that  they  had  sexual  intercourse  'while  stay- 
ing at  this  hovtee. 

[4]  It  is  unnecessary  to  discuss  dttier  or 
all  of  these  several  contentions  of  appellant. 
In  our  opiidon  the  evidence  is  sufficient  for 
tbe  Jury  to  have  believed  and  found  that  ap- 
pellant was  a  married  man^  and  that  his  -wife 
was  then  living;  that  said  woman  was  a 
married  woman  and  her  husband  was  then 
Uvlng;  that  they  Uved  together  practically 
as  man  and  wife  at  this  house  for  three 
months  continuously,  as  shown  by  said  testi- 
mony. That  they  had  sexual  intercourse 
while  thus  Uvlng  together  can  be  established 
by  (drcumstaotial,  as  weU  as  direct,  testimony. 
In  fact,  practically  that  is  the  only  way  sex- 
ual Intercourse  can  usually  be  shown.  The 
act  of  sexual  Intercourse  between  man  and 
woman.  In  aU  Instances,  Is  indulged  In  In  as 
secret  and  private  way  as  it  can  be.  Both 
parties  always  attempt  to  conceal  It  and  to 
do  all  things  necessary  and  proper  for  pre- 
venting others  from  even  suspecting  such  an 
act  The  evidence  clearly  and  without  con- 
tradiction shows  that  this  woman  was  a 
common  prostitute;  that  appellant  learned 
she  was  in  a  whorehouse  in  Corslcana ;  that 
he  went  there,  claiming  ttutt  be  wanted  to 
get  her  away  from  that  bouse  and  take  ber 
to  her  father's  or  sister's ;  that  she  was  only 
in  this  whorehouse  about  10  days.  He  went 
to  see  her  there  repeatedly,  but  never  saw 
ber  In  the  presence  of  any  other.  He  always 
took  her  to  her  private  room  and  stayed 
there  with  her  from  one  to  two  hours.  He 
succeeded  in  getting  ber  to  leave  the  whore- 
house, but  did  not  take  ber  to  her  father's  or 
sister's.  If  so,  be  did  not  Induce  her  to  stay 
with  either  of  them,  but  went  to  another 
town,  got  a  house,  and  had  ber  come  there 
and  live  with  him  continuously  until  after 
he  was  arrested.  No  other  conclusion  could 
be  drawn  from  tbe  testimony  than  that  be 
Uved  with  ber  In  adultery  in  this  house  In 
Hexla  for  the  whole  laogth  of  time  ahe  stay- 
ed there  until  his  arrest,  and  that  she  left 
about  a  week  afto-  he  was  arrested. 

We  have  carefully  consldwed  aU  of  ai^l- 
lant's  special  duurges  wbldi  were  refuaed  by 
the  court,  and  in  our  oi^on,  wbmver  nec- 
essary or  propw  to  have  beui  given,  tb^ 
were  substantially  and  fully  covered  and  giv- 
en by  tbe  court's  charga 

[I,  •]  By  one  of  am^ellanf  s  bills  it  is  Shown 
tliat,  while  tbe  state's  witnesses  Bverett 
and  Giiffltb  were  testiQring  for  tbe  state, 
they  were  each  permitted,  ovw  bis  objec- 
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tloiis,  to  testify  to  tbls:  "That  the  defendant, 
Charlee  Brown,  and  OUrla  Coleman  lived  to- 
gether In  the  town  of  Mexla  for  three 
months  or  thereabouts."  His  objectlou  was 
that  It  was  a  conclusion  of  the  witness ;  that 
each  witness  ought  to  have  stated  the  facts 
and  let  the  Jury  determine  whether  they  liv- 
ed together  or  not  The  bill  further  states 
that  said  evidence  was  in  response  to  a  lead- 
ing question,  which  was,  "How  long  did  de- 
fendant and  Mrs.  Olivia  Coleman  live  to- 
gether in  Mexla?"  That  the  court  overruled 
these  objections  and  permitted  the  question 
and  answer  to  be  given.  This  Is,  in  sub- 
stance, the  whole  of  the  bill.  It  in  no  way 
gives  the  status  of  the  case  or  the  other 
testimony,  or  anything  else  about  the  matter 
other  than  what  Is  substantially  stated 
above.  This  bill,  under  the  long-established 
and  uniform  holding  of  this  court,  is  insuffi- 
cient to  require  this  court  to  consider  It: 
Conger  v.  State,  63  Tex.  Cr.  R.  312,  140  S.  W. 
1112,  and  authorities  there  cited.  Clearly 
the  question  objected  to  as  leading  does  not 
show  reversible  ^ror.  Carter  v.  State,  59 
Tex.  Cr.  R.  73, 127  S.  W.  215.  Notwithstand- 
ing we  are  not  required  to  pass  on  this  bill 
as  it  is^  yet  we  do  so,  and,  In  oar  oidnlon,  this 
teattmony  of  these  witnesses  was  admls8lbl& 
If  we  oonld  go  to  the  record,  we  would  see 
that  the  facts  were  detailed  by  the  witnesses 
which  showed  that  these  parties  lived  to- 
gether at  this  bouse.  And  stating  as  they 
did,  as  shown  by  tbls  biU,  was  a  mere  shorts 
hand  rendition  of  the  fiicts.  1  Whart  GrluL 
Er.  i  45&  Aa  said  by  the  court  in  State  r. 
Brundlge,  118  Iowa,  92,  91  N.  W.  920: 
"While  the  answer  called  for  Is  In  some 
sense  a  conclusion,  it  Is  one  of  those  conclu- 
sions which  so  far  partake  of  the  nature  of 
fact  as  to  be  admissible  in  evidence.  To 
hold  such  evidence  incompetent  would  Umit 
and  hamper  the  Introdnction  of  evidence  in 
a  manner  not  contemplated  by  any  rule  of 
law  of  wMch  we  have  any  knowledge."  Se^ 
also,  subdivision  2, 1 1098)^,  White's  Code  Or. 
Proc.  p.  704. 

£7-11]  The  bill  objecting  to  these  witness- 
es stating  that  they  had  seen  dellv^  wagons 
carry  groceries  to  the  house  Olivia  Coleman 
lived  in  Is  likewise  Insoffident;  yet  It  is  our 
opinion  that  this  testimony,  even  If  improper- 
ly admitted,  would  not  constitute  reversible 
error,  and  could  not  and  did  not  affect  the 
Terdlet  of  the  Jury.  What  we  have  said  as 
to  these  bills  equally  applies  to  another, 
wherein  it  Is  claimed  that  the  witness 
Jeffries  was  permitted  to  state  that  the  de- 
fendant told  him  that  OUvia  Coleman  was  a 
married  woman,  whose  husband  lived  at  or 
near'Klrren,  in  Freestone  county;  yet,  If  we 
could  consider  the  bill,  in  our  opinion  this 
evidence  was  pertinent  and  clearly  admiss- 
ible. The  same  thing  applies  to  another  of 
appellant's  bills  complaining  that  the  witness 
Jeffrlee  was  permitted  to  tell  that  Mrs.  Lowe, 


the  houseke^>er  of  appellant,  married  a  man 
by  the  name  of  Jackson  a  few  years  ago; 
that  they  lived  together  only  a  short  time, 
when  they  separated,  and  she  returned  to 
keeping  house  for  appellant  Besides,  this 
was  a  mere  crossing  of  appellant's  witness, 
who  had  substautlaUy  brought  out  the  facts 
about  Mrs.  Lowe;  and  no  material  error  is 
shown  In  the  admission  of  that  testimony. 

[11. 12]  The  testimony  by  Griffith  and  Miss 
Franlde  that  said  woman,  Olivia  Coleman, 
was  a  prostitute  and  had  been  In  a  house  of 
prostitution  at  Corsicana,  and  what  occurred 
with  appellant  there  about  her  In  that  con- 
nection, was  in  no  way  objected  to  at  the 
time  the  evidence  was  introduced.  Its  ad- 
mission Is  complained  of  for  the  first  time 
in  the  motion  for  new  trial.  It  is  too  late  to 
raise  such  questions  for  the  first  time  by  mo- 
tion for  new  trial.  They  must  be  raised  by 
bill  of  exception.  Besides,  In  our  opinion  the 
evidence  was  clearly  admissible. 

[13]  Appellant's  motion  in  arrest  of  Jn^ 
ment,  because  of  the  two  counts  In  the  In- 
dictment under  which  this  cause  was  sabndt- 
ted,  presents  no  error.  It  was  proper  to 
charge  as  was  done  In  this  complaint  and  in- 
formation. Cablness  v.  State,  146  S.  W.  937, 
and  authorities  therein  cited. 

We  have  carefully  considered  all  the  qnes- 
tlons  raised  in  this  case,  and  in  our  opinion 
no  reversible  error  whatever  is  pcdnted  out 
The  Judgment  IB  therefore  affirmed. 


WILSON  V.  STATBl 

(Court  of  Criminal  Appeals  of  Texas.  Oct 
16.  1912.    On  Motion  for  Rebear- 
ing,  Mareb  12,  1913.) 

1.  GBnuRAL  Law  ({  1129*)  — AffiAl— Ae- 

SIONUEITTS  OF  ESBOB. 

Assignments  of  error  in  "refusing  to  give 
defendant's  special  charge"  nmnbered  as  stated 
was  insufficient  to  autboriie  iti  review- 

[EA.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  2954-2964 ;   Dec.  Dig.  | 

2.  intoxicating  liquobs  (|  19*)— offenses 
— Validity  of  Statute. 

Acts  3l8t  iJg.  (1st  Ex.  SesB.)  c  16,  and 
Pen.  Code  1911,  art  5S9.  making  it  a  felony  to 
unlawfally  engage  in  the  occupation  or  business 
of  selling  intoxicating  liquors  in  prohibition  ter- 
ritory, is  constitutional. 

[Bd.  Note.— For  other  cases,  see  Intoxicating 
Uquors.  Cent  Dig.  |  2S ;  Dec.  Dig.  §  19.*] 

3.  Cbihimal  Law  ({  200*)— Forubb  Jbop- 
ABDY— Distinct  Offenses. 

A  conviction  in  the  county  court  for  Il- 
legally selling  intoxicants  in  a  dry  county 
woald  not  bar  a  sabsequent  prosecution  and 
conviction  under  Acts  Slst  Leg.  (1st  Ex.  Sess.) 
c.  15,  and  Pen.  Code  1911,  art  589.  for  unlaw- 
fully pursuing  the  occupation  of  selliog  intoxi- 
cants in  iprohibition  territory  ;  the  oCFenses  being 
different  in  that  the  former  convictiou  was  for  a 
misdeiDeaDor  while  the  latter  was  a  felony 
prosecution. 

[Ed.  Note.— For  other  cases,  see  Criminal 
T^w,  Cent  Dig.  i|  347,  386-409;  Dec.  Dig.  i 
200.'*]  ' 
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4.  CsnoNAL  Law  (|  802*)— Cohpbohzsk  or 
Ojtihbbb. 

Ao  afreement  by  the  county  attorney  ana 
conQty  judse,  with  the  consent  of  the  district 
attmrney,  that  accused  would  not  be  further 

KrwecDted  for  nnlawfoUy  seUing  intoxicants  If 
e  permitted  a  conviction  in  three  cases  against 
him,  would  not  be  binding  upon  the  state  with- 
oat  the  approval  of  the  district  Judge. 

[Ed.  Note.— For  other  cases,  see  Orimlnal 
Law.  Cent  Di^  ||  688-^7;  Dec  Vig.  |  302.*] 

6.  CBnONAi,  Law  <|  SOe*)— PBOflBOunoKft- 

ADHISmOK  OW  ElTIDIKOB— OTBEB  SaUS. 

In  a  prosecution  under  Acts  3Ut  Leg.  (Ut 
Ex.  Seas.)  c.  IS,  and  Pen.  Code  1911,  art.  689, 
for  unlawfully  engaging  in  the  business  of  sell- 
ing intoxicants  in  prohibition  territory,  evi- 
dence of  otiier  sales  tlian  those  alleged  In  tiie 
indictment  Is  admissible  to  show  that  accused 
was  engaged  In  the  occupation  of  selling  in- 
toxicants. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  |i  822-S24 ;  Dec  Dig.  i  369.*] 

6.  CRniinAi.  Law   (|  434*)— PBOBECtmov— 
Admission  of  Svidekce. 

In  a  prosecution  for  unlawfully  engaging 
In  the  buslQeaa  of  selling  intoxicants  in  dry 
territory,  the  books  of  an  express  company 
showing  the  shipments  of  liquors  to  accused 
were  admissible  In  evidence,  having  been  prop- 
erly identified,  and  the  entries  being  shown  to 
have  been  correctly  made,  and  accused's  re- 
ceipt for  items  therein  being  shown. 

[Bid.  Note.— For  other  eases,  see  Orimlnal 
Law,  Gent  Die.  1 1028;  DecTlMt.  I  484.*] 

7.  WlTKESSSS  (I  244*)— LBADINO  QUE9riON8 

— Dtscebtiow  of  Covbt. 

The  court  may,  in  its  discretion,  permit 
leading  questions  to  be  asked  an  nnwilUiig  wit- 
ness In  a  raimlnal  case. 

(Bd.  Note.— For  other  easo,  see  Witnesses, 
Cent  Dig.  SI  79S,  848 ;  Dee.  Dig.  |  244.*] 

&  WiTifxsBEB  <t  242*)— tXADXNe  QcxsnoNs 
— Rbfbfshino  RBcouAonoir. 

Questiona  which  are  leading  in  their  na- 
ture ma/  be  asked  for  the  iniriKwe  of  rriresh- 

iog  a  witness'  recollection.  • 

[Ed.  Note.— For  other  cases,  see  ^tnesses. 
Cent  Dig.  IS  795,  846;  Dec.  Dig.  |  242.*] 

9.  GBniiiTAL  Law  (|  6S6*)— I^zaIi— BIxscon- 

DCCT  OF  COUBT. 

After  the  trial  judge  had  been  out  about 
an  hour  preparing  Ms  charge,  be  found  on  fais 
return  that  some  of  the  jury  had  become  im- 
patient at  the  delay,  and  In  explanation  thereof 
stated  to  the  jury  tliat  it  might  seem  that  he 
had  taken  rather  a  long  time  to  prepare  the 
charge,  but  that  when  It  .was  considered  that 
the  court's  charges  were  prepared  with  the 
view  of  being  criticised  by  lawyers,  and  some- 
times pasaed  on  by  the  higher  courts,  and  that 
the  court  has  to  examine  the  special  charges, 
perhaps  the  time  taken  was  not  so  long  as  it 
might  appear.  Held,  that  the  remarlu  were  not 
reversible  error  In  the  absence  of  a  showing 
that  the  jury  had  been  affected  thereby. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  1520-1S2B,  1527.  1535; 
Dec  Dig.  S  655.*] 

10.  JtJRT  (I  131*)— BXAXtnATIOIV  OF  JUBOBS— 

Misconduct  of  Dibtbict  Aitobket. 

A  statement  by  the  district  attorney  In 
examining  jurors  before  empanelment,  that  the 
law  made  ft  a  felony  for  one  to  eaxage  In  the 
occupation  of  selling  Intoxicants  In  local  option 
counties,  followed  by  a  question  whether  the 
Jury  believed  that  was  a  good  and  wholesome 
law  and  ought  to  be  enforced  as  any  other  law, 
to  which  tStey  answered,  "Tea,"  was  not  re- 


versible eiTor  on  tbe  gn^nd  diat  It  taodad  to 

prejudge  the  facts. 

[Ed.  Note.— For  other  cases,  see  Jory,  Cent. 
Dig.  II  561-682 ;  Dec  Dig.  |  ISL*] 

11.  CaxKiSAL  Law  <|  822*)— Tbxai<— Inbtbuo- 

TXONB. 

The  whole  charge  must  be  cmsidered  la 
determining  whether  a  part  ttienof  objected  to 
is  erroneous. 

[EJd.  Note.— For  other  cases,  see  Criminal 
Iaw,  Cent  Dig.  H  1990,  3901,  18M,  1896. 
8168;  Dec  Dig.  |  822.*] 

12.  CBUnvAi,  Law  41  768,  764*)— iRanuo- 
Tioire  —  Weioht  of  EIvidbncb  —  "EhvaAOiD 
in  Business  of  &Eixina  Intoxicants." 

The  third  paragraph  of  a  charge  instructed 
Umt  in  order  to  constitute  "engaging  in  the 
business  of  selUng  intoxicants'^  within  the 
meaning  of  the  law,  Acts  Slat  Leg.  (lat  Ex. 
Sess.)  c  15,  and  Pen.  Code  1911.  art  580. 
which  had  been  substantially  quoted,  the  state 
must  prove  that  accused  had  made  at  least  two 
sales  ot  intoxicating  Uquon  within  the  period 
of  limitation.  The  fourth  paragraph  charged 
that  in  order  to  constitute  engaging  In  said  oc- 
cupation or  business,  the  state  must  prove  tliat 
accused  unlawfully  anffiLged  In  and  ft^owed 
said  occupation  between  oie  dates  stated,  that 
he  unlawfully^  made  at  least  as  many  as  two 
sales  of  Intoxicants  between  said  dates,  and  the 
same  language  was  repeated  in  the  next  para- 
graph. Article  591  provides  that,  in  order  to 
constitute  engaging  in  or  pursuing  the  occupa- 
tion or  business  of  selling  intoxicating  Uquon 
within  the  meaning  "of  this  law."  it  shall  be 
necessary  for  the  stats  to  prove,  In  all  prosecu- 
tions hereunder,  that  the  defendant  made  at 
least  two  sales  of  intoxicating  liquors  within 
three  years  next  preceding  the  filing  of  the  In- 
dictment Etid,  that  the  third  and  foarth  par- 
agraphs were  not  on  the  weight  of  the  evidence 
as  being  calculated  to  lead  the  jury  to  believe 
that  two  sales  would  constitute  the  offense. 

[Ed,  Note. — For  other  eases,  see  Criminal 
Law,  Cent  Dig.  Jl  1731-1748,  1752,  1768. 
1770;  Dec  Dig.  |J  763.  764.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  p.  2394;  vol.  8,  pp.  7649-7661.] 

13.  Cbuinal  Law  <|  954*)— New  Tbial— 
Motion— AssiGNUBNTS  or  Ebbob. 

A  ground  of  a  motion  for  a  new  trial  that 
"the  court  erred  In  the  fifth  paragraph  of  his 
general  charge"  was  too  general  to  reqoire  con- 
sideration. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Lew.  Cent  Dig.  ||  2341,  2363-2367;  Dec  Dig. 

f  9^^i.*] 

14.  Intoxicating  Liquobs  ({  239*>— IirBisuO- 

TI0N8— CONFOBMITT  TO  ISSUBS. 

Where  accused,  in  a  prosecution  for  en- 
gaging in  the  business  of  selling  intoxicating 
liquors  In  prohibition  territory,  claimed  that  he 
onlered  the  liquor  as  an  accommodation  to 
others,  and  collected  the  money  therefor  before 
be  ordered  It,  an  instruction  that  if  accused  or- 
dered liquor  for  the  persons  named  as  an  ac- 
commodation for  them,  and  collected  the  money 
therefor  before  the  order  was  made,  he  would 
not  be  guilty  of  making  sales  and  the  jury 
shonld  acquit,  was  not  objectionable  on  the 
ground  that  accused  would  not  be  guilty  whe^- 
er  he  ordered  the  liquor  as  an  accommodation 
or  not.  but  presented  accused's  contention  un- 
der the  evidence. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
I^uora,  Cent  Dig.  |i  331-347;  Dec  DigTi 

On  Motion  for  Rehearing. 

16.  Cbihikal  Law  (8  1133*)— Appbax— Ob- 
jections—Pbesentation  Below. 

The  Court  of  Criminal  Appeals  will  not 
review  objections  to  InstrucUons  when  first 
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made  In  that  coart  so  tbat  where,  in  a  iwoae- 
CDtlon  for  KlUng  bitoxicanti  in  dry  teriitMTt 
the  objection  below  to  a  charge  that  if  ac- 
coaed  ordered  liqaor  as  an  accommodation  for 
others,  and  collected  the  money  from  them  be- 
fore the  order  was  made,  he  wonld  not  be 
niltr.  was  that  be  would  not  be  cnUty  whether 
Be  ordered  it  aa  an  aoccHnmodatuu  or  not,  en 
objection  win  not  be  considered  tm  rehearing 
that  the  charge  was  erroneous  as  requiring  the 
Jnry  to  believe  that  be  collected  the  numey  from 
the  parties  before  the  order  waa  made. 

(Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  i  29S4;  Dec.  Dig.  |  1133.*] 

16.  InroxzOATiNO  Liquou  (i  238*)— iRnsuc- 

nONS— COHFOBHITT  TO  ISBCKa* 

Where,  in  a  proeecntion  for  engaging  In 
the  busUien  of  selling  intoxicants  in  a  dry 
county,  accused  claimed  that  he  collected  the 
money  from  Qie  parties  for  whom  he  ordered, 
before  the  liquor  waa  ordered,  which  the  state 
controverted,  an  initmctloQ  that,  if  accosed  or- 
dered Uqaor  for  the  accommodation  of  others 
and  collected  the  money  from  them  before  the 
order  was  made,  he  wonld  not  be  gnilty,  was 
not  objectionable  for  reqnirlng  the  jury  to  be- 
lieve uat  he  collected  the  money  from  sach 
others  before  the  order  was  made. 

[Kd.  Note.— For  other  cases,  see  Intoxicating 
^uor%  Cent  Dl^.  H  881-fi47;  Dec.  Dig.  1 

Appeal  from  District  Court,  Hunt  County; 
R.  L.  Porter,  Judge. 

Walter  Wilson  was  convicted  of  unlawfully 
pnrsuing  the  occupation  of  aelUiv  lnt(«i- 
cants  in  prohibition  territory,  and  he  appeals. 
Affirmed. 

Evans  it  Carpenter,  B.  F.  Spearman,  and 
Hal  G.  Horton,  all  of  GreenTllle,  fbr  as/pA- 
lant  a  B.  Lan^  Asst  Att7>  Gen^  for  tbe 
State. 


PBBNDER6AST,  J.  Appellant  was  con- 
victed under  the  act  of  1909  (P.  C.  art  589) 
for  unlawfully  engaging  in  and  pursuing  the 
occupation  or  business  of  selling  intoxicating 
liquors  in  problUtion  territory  and  hia  penal- 
ty fixed  at  the  lowest  term,  two  years  in  the 
penitentiary. 

Some  19  separate  and  distinct  sales  of  in- 
toxicating liquors  were  alleged  to  have  been 
made  by  appellant  to  respective  persona 
named  between  the  dates  of  Bforch  10  to  May 
IS.  1911. 

Prohibition  had  been  properly  adopted  and 
was  in  force  in  Hunt  county,  where  this  of- 
fense was  alleged  to  have  been  committed, 
before  1911,  and  was  In  force  when  all  these 
respective  sales  were  alleged  to  have  been 
made.  It  was  also  shown  that  between  the 
dates  of  January  6  and  May  22,  1911,  appel- 
lant had  shipped  to  and  received  70  quarts 
of  IntoxicatiDg  liquors  (whishy).  The  ship- 
ments ranged  from  two  to  eight  quarts  at  a 
time;  and  that  between  February  18  and 
May  22.  1911,  he  also  had  shipped  to  him  by 
npress  and  received  26  kegs  of  beer.  The 
shipments  wwre  one  keg  each  day,  rec^ved, 
except  on  March  20th  and  26th  on  which 
days  be  received  two  kegs  par  day.  It  ap- 
pears tmn  tlie  evidence  that  tbe  sale  of 


beer  by  appellant  was  made  ander  1l»  golae 
of  Innches.  He  would  go  to  partlea  daring 
the  times  he  recetved  this  bear,  tell  them 
th^  were  going  to  have  a  spread  that  day, 
and  that  they  wera  ffOng  to  ban  beer, 
and  would  ask  If  they  wanted  to  come  in  on 
it;  that  If  tbey  did  It  would  cost  them  00 
oenta  for  InndL  Tb^t  tbere  wen  nsnally 
frtHD  12  to  16  persons  who  would  go  In  on 
these  spreads,  each  contributing,  or  usually 
contributing,  00  cents.  He  woidd  tbcsk  ord« 
the  beer  from  Dallas,  buy  some  articles  for 
a  Inncb,  and  when  tbe  beer  arrived  wonld 
take  it  to  some  oat  of  the  way  »  secret 
plac^  and  tbe  pacti«  would  then  proceed  to 
drink  tbe  beer  and  eat  tbe  hmcbes;  eadi 
person  drinking  ben,  as  it  suited  him,  until 
it  was  all  dmak.  On  some  occaslona  be 
would  get  these  60  cent  parmenta  before  he 
would  send  for  the  beer ;  on  others,  after  he 
had  sent  for  it  and  when  tbe  beer  was  <m 
hand.  The  evidence  dearly  Jnstlfled  tbe 
Jury  to  believe  that  In  most.  If  not  all,  of 
these  instances,  the  lunches  and  tbe  order- 
ing of  beer  after  the  mcmey  had  been  made 
up  and  paid  in  was  a  mere  snbtertage  to  try 
to  avoid  the  penalty  of  the  law.  It  Is  true 
appellant  claimed  that  be  was  doiag  all  this 
withoat  profit  and  merely  acting  as  tbe 
agent  for  these  re^>ectlv6  parties  In  ordering, 
receiving,  and  having  tta«n  drink  the  beer 
and  procuring  and  having  them  eat  tbe 
lunches  in  connection  therevrlth.  He  also 
claimed  that  tbe  ahipoients  of  the  70  quarts 
of  whiaky,  above  shown,  was  not  all  for  bim- 
selt  but  was  ordered  for  others,  they  paying 
him  the  money  in  advance  to  get  it  for  them ; 
but  all  of  this  was  for  the  jnry.  The  evi- 
dence was  amply  sufficient  to  show  many 
more  than  2  sales  of  intoxicating  liquors,  if 
not  all,  of  the  18  or  19  alleged  in  the  indict- 
ment, and  the  evldwce  was  amply  sufficient 
to  show  that  the  appellant  was  engaged  in 
the  business  and  pursuing  the  occupation  of 
selling  intoxicating  liquors  in  Rant  county 
where  prohibition  was  In  force  under  said  act 
of  die  Legislature. 

A  large  number  of  bills  of  exception  were 
taken  to  the  proceedings  and  to  the  admis- 
sion and  exclusion  of  evidence.  It  will  be 
unnecessary  to  take  up  these  matters  s^- 
rately.  We  will  hereinafter  discuss  snCh  of 
them  as  it  Is  necessary  to  notice. 

[1]  Appellant  also  asked  some  eight  or  ten 
special  charges  which  were  refused.  The 
only  way  error  Is  assigned  on  any  of  these  is, 
"The  court  erred  in  refusing  to  give  def«id- 

ant's  special  charge  Na  ."  filling  the 

blank  with  the  number  of  the  charge.  This 
is  clearly  insufficient  to  authorize  this  court 
to  consider  these  charges,  under  the  uniform 
decisions  of  this  court  Berg  v.  State,  142 
S.  W.  884;  Ryan  v.  State,  142  S.  W.  878, 
and  cases  there  cited.  However,  we  have 
looked  over  the  <diargee,  and  in  our  opinion 
tbe  conrt  did  not  err  in  refodng  to  give  them. 
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[2]  The  act  of  the  Legislature  under  which 
this  prosecution  was  bad  has  been  uniform- 
ly and  many  times  held  constitutional.  See 
Fitch  T.  State.  58  Tex.  Cr.  R,  366,  12T  S.  W. 
1040,  and  many  cases  since  decided  following 
this  case.  So  that  there  was  no  error  In  the 
court  overruling  appellant's  motion  to  quash 
the  Indictment  In  this  case  on  the  ground 
that  the  said  act  was  unconstltntlonaL 

The  record  shows  that  prohibition  was 
properly  adopted,  declared,  etc.,  in  Hunt 
county,  before  the  Legislature  made  a  single 
sale  in  violation  thereof  a  felony,  and  while 
the  violation  of  such  law  made  it  a  misde- 
meanor only.  The  record  further  shows: 
That  about  June,  1911,  by  proper  complaint 
and  Information  the  appellant  was  charged 
in  the  county  court,  In  some  dght  cases,  with 
having  made  separate  and  distinct  sales  of 
Intoxicating  liquors.  Some,  at  least,  of  these 
prosecutions  were  based  on  the  same  sales 
alleged  to  have  been  made  by  appellant  to 
some  of  the  parties  In  the  indictment  In  this 
case.  That,  after  these  prosecutions  were  be- 
gun, appellant  made  a  trade  with  the  county 
attorney  by  which  It  was  agreed  that  appel- 
lant would  suffer  conviction  In  three  of  those 
cases  and  the  county  attorney  would  dismiss 
the  other  five,  and  that  no  other  prosecution 
whatever  should  be  had  against  appellant 
All  these  prosecutions  were  for  misdemeanors 
and  all  in  the  county  court  of  Hunt  county, 
Tex.  That  thereupon  appelant  did  permit 
conviction  to  be  bad  against  htm  in  tliree  of 
said  cases,  the  lowest  penalty  in  each  being 
assened,  to  wit,  20  days  In  jail  and  a  fine  of 
$25,  and  the  other  Sre  of  tbose  misdemeanor 
cases  were  dismissed  in  the  county  court,  and 
the  appellant  at  tiie  time  of  the  trial  in  this 
case  had  suffered  part,  if  not  all,  of  the  pea- 
altles  Inflicted  In  said  misdemeanor  cases. 
The  court,  ^thont  a  Jury,  beard  all  tbe  evi- 
dence on  this  issue  and  held  against  appel- 
lant and  struck  out  his  plea  of  former  con- 
viction and  jeopardy  and  hia  settlemoit  of 
the  matter  with  the  county  attorn^.  The 
county  attorney  and  his  assistant;  and  the 
county  judge,  and  the  district  atton^,  de- 
nied making  any  such  trade  and  agreement 
with  the  appellant  in  the  oounty  court  cases. 
However,  the  ai^llaDt  bad  some  testimony 
which  tended  slighUy  to  abow  that  such  an 
agreement  may  bare  been  made  and  under- 
stood by  the  appellant  Appellant  complains 
of  the  action  of  the  court  in  striking  out  his 
said  plea  of  formw  conTicti<»i,  jeoimrdy,  and 
agreement  between  him  and  said  officers  by 
which  he  was  relieved  of  any  further  prose- 
cution and  In  not  submitting  that  question  to 
the  Jury  for  Its  finding. 

[3]  There  was  no  error  by  the  court  In  any 
of  this  matter.  The  offenses  prosecuted  in 
the  county  court  were  separate  and  distinct 
from  the  offense  with  which  the  appellant 
was  prosecuted  and  convicted  In  this  case, 
and  a  amvlctlon  In  any  and  In  all  of  said 


coimty  court  cases  could  not  have  been  a 
bar  to  this  conviction.  This  question  has 
already  been  discussed  and  settled  by  this 
court  in  Robinson  v.  State,  147  S.  W.  24fi, 
and  cases  there  cited;  Marshall  v.  State,  62 
Tex.  Cr.  R.  177,  138  S.  W.  768.  Besides, 
neither  appellant's  plea  alleges,  nor  does  the 
proof  In  any  way  suggest,  that  the  district 
court  of  the  judge  thereof  in  any  way,  or  at 
any  time,  agreed  that  the  said  prosecutions 
for  misdemeanors  In  the  county  court  cases 
should  be  any  bar  to  the  felony  charge  in 
this  case. 

[4]  Tbe  county  attorneys  and  county  Judge, 
even  if  th^  had  attempted  It,  the  district 
attorney  agreeing  or  ratifying  It,  even  if  he 
did,  without  this  approval  of  the  district 
judge,  was  not  and  could  not  be  binding  on 
the  state.  We  do  not  Intimate  that  any  of 
the  county  officers  or  the  district  attorns 
made  any  such  agreement  with  appellant  as 
set  up  by  him,  nor  that  the  suggestion  there- 
of by  the  testimony  on  the  hearing  In  this 
case  would  have  authorized  a  finding  that 
such  was  a  fact.  Johnson  v.  State,  148  S.  W. 
300;  C.  C.  P.  arts.  37,  643;  Fleming  v.  State. 
28  Tex.  App.  234,  12  S.  W.  605;  Kelly  v. 
State,  36  Tex.  Ok.  R.  480,  38  S.  W.  39;  Dls- 
erln  v.  Stat^  00  Tex.  Or.  R.  14&,  127  &  W. 
1038. 

The  said  plea  of  the  appellant  belnff  wholly 
InsnffideDt,  and  tbe  offense  In  tbla  eaae  en- 
tirely different— and  a  fdony— from  tboae 
~of  tbe  county  court,  whicb  were  mlsdemean- 
ois,  the  court  did  not  err  in  not  permitting 
appellant  to  sbow  the  course  of  conduct  and 
what  tbe  county  attorney  did  In  other  cases 
In  no  way  ccHmeeted  with  any  of  these  cases 
against  appelant;  and  ndttaer  did  tbe  court 
en  In  reusing  to  pramlt  bim  to  show  that 
any  of  the  various  sales  In  this  case  were  tlie 
same  as  those  tihaxgad  as  sln^  sales  In  the 
county  court. 

[I]  Where  a  person  Is  prosecuted  under 
the  statute  under  wblcb  appellant  was  prose- 
cuted In  tbls  case^  It  is  always  permissible 
to  prove  oOter  sales  tban  those  specifically 
alleged  in  the  Indictment  fOr  the  purpose  of 
diowlng  ttiat  it  was  tbe  business  and  occupa- 
tion of  tbe  aj^lant  to  sell  Intoxicating  liq- 
uors. Such  has  been  the  uniform  holding  of 
this  court 

[I]  The  books  of  the  express  company, 
having  been  properly  proven  up  and  identi- 
fied and  the  entries  shown  to  have  been  cor- 
rectly made  therein,  and  appellant's  receipt 
for  each  Item  thereof  having  been  shown, 
were  clearly  admissible  In  evidence.  Stephens 
T.  State,  63  Tex.  Cr.  R.  382,  139  S.  W.  1141- 
1146. 

[7,  II  It  Is  always  permissible  ft>r  the 
court,  In  his  discretion,  to  permit  leading 
questions  to  be  asked  to  an  unwilling  wit- 
ness, and  questions  asked  In  such  way  for 
the  purpose  of  refreshing  tbe  recollection  of 
tbe  witness.  Tbe  court  did  not  err  in  va> 
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mltting  this  In  this  case,  as  complained  by 
appellant  Carter  t.  State,  59  Tex.  Or.  R. 
75,  127  S.  W.  215. 

[I]  By  anotber  bill  It  was  shown  that, 
after  all  the  erldence  and  argnmoit  of  the 
case  bad  been  concluded,  the  coort  took  a  re- 
cess to  a  stated  time  to  prepare  his  charge 
and  examine  app^lant's  special  charges. 
When  he  returned  to  the  courtroom,  it  was 
about  one  hour  later  than  the  time  stated 
for  the  adjournment  for  this  purpose.  When 
the  Judge  returned,  he  ft»und  that  some  of 
the  Jury  bad  become  ImpatleDt  at  this  delay. 
So»  wbea  be  went  to  read  his  charge  to  the 
Jury,  be  eiplalned  to  tbem  the  reason  ot  ttie 
delay,  and  In  doing  b6  he  said  to  the  Jury, 
and  explains  the  bill,  as  follows:  "  'Gentle- 
men, it  may  seem  that  I  hare  taiken  rather 
a  lonr  time  to  invpare  this  charge;  but  when 
It  is  taken  Into  consldnation  that  the  courts 
charges  are  prepared  with  the  Tiew  of  being 
criticised  by  lawyers,  and  sometimes  passed 
on  by  tbe  higher  courts,  and  that  the  court 
has  to  examine  the  special  charges,  pwbaps 
It  is  not  80  Ions  as  it  may  appear.*  In  mak- 
ing abOTe  statement  I  bad  no  intention 
wbatem  that  tbe  same  should  be  applied 
by  any  one  to  the  case  at  bar,  and  I  am  satr 
Isfled  that  tbe  Jury  did  not  m  construe  it; 
in  fact,  I  feel  sure  that  no  one  could  construe 
the  remarks  so  as  to  Justify  them  in  conelnd- 
tDg  that  th^  had  the  least  bearing  or  influ- 
ence whatever  upon  the  Jury  in  passing  upon 
this  case  in  their  deliberations.  In  fact,  if 
snch  remarks  had  had  the  least  bearing  upon 
the  Jury,  or  any  one  of  them,  there  is  no 
doubt  in  my  mind  that  the  def^dan^s  coun- 
sel would  have  proven  such  fact  upon  their 
motion  for  a  new  trial."  This  biU  presoits 
no  reversible  error. 

[I I]  There  was  no  reversible  error  shown  by 
appellant's  first  bill,  wherein  the  district  at- 
torney, in  examining  the  Jurors  before  im- 
panelment,  stated  to  them  that  the  law  now 
makes  it  a  felony  with  a  punishment  of  not 
less  than  two  years  for  a  person  to  engage  in, 
or  pursue,  the  occupation  of  selling  intoxicat- 
ing liquors  In  local  option  counties,  and  ask- 
ed them  If  they  believed  that  was  a  good  and 
wholesome  law  and  ought  to  be  enforced,  as 
any  other  law  on  the  statute  books,  to  which 
they  answered,  "Yes,  sir."  The  objection 
being,  "We  object  to  whether  Its  being  a  good 
and  wholesome  law  as  argumentative,  tend- 
ing to  prejudge  the  facts  in  the  case,  and  get 
tbe  facts  in  advance." 

[11]  It  is  elem^tary  that,  when  objections 
are  made  to  particular  portions  of  a  charge 
the  whole  diarge  must  be  taken  into  consid- 
eration In  determining  wbrtber  such  idiarge 
ts  erroneous  or  not 

[12]  In  tbe  third  paragraph  of  the  charge, 
the  court  told  the  Jury,  in  effect,  that  in  or- 
der to  constitute  engaging  In  or  pursuing  tbe 
occupation  or  business  of  selling  Intoxicating 
liquors  wltbln  the  meaning  of  the  law,  wblcb 


had  in  the  preceding  section  been  quoted  sub- 
stantially to  tbem,  it  shall  be  necessary  for 
the  state  to  prove  that  defendant  had  made 
a  least  two  sales  of  Intoxicating  liquors  with- 
in the  period  of  limitation.  In  tbe  fourtb 
paragraph  he  told  them  that  In  order  to  con* 
stitute  engaging  in,  or  pursuing  the  said  oc- 
cupation or  business,  it  is  necessary  for  the 
state  to  prove,  beyond  a  reasonable  doubt, 
that  the  d^^dant  unlawfully  engaged  In 
and  followed  said  occupatixm  and  buslneas 
in  Bunt  county  at  any  time  between  Janu- 
ary 1  and  June  1,  1911,  and  that  he  unlaw- 
fully made  at  least  as  many  as  two  sales  of 
intoxicating  liquors  betwera  said  dates  to 
tbe  parties  named  in  tbe  Indictment  Then, 
In  the  next  paragraph,  he  submitted  the  case 
to  them  correctly  for  their  finding,  and  told 
them  they  must  believe,  beyond  a  reasonable 
doubt,  that  between  said  dates  ai^dlant  did 
nnlawfolly  oigage  in  and  pursue  tbe  said  oc- 
cupation and  business  as  alleged  in  the  in- 
dictment, and  that  betweoi  said  dates  alli- 
ed in  the  indictment  he  made  as  many  as,  at 
least,  two  different  sales  of  Intoxicating  liq- 
uors to  any  of  the  parties  named  In  tbe  In- 
dictment, and  if  they  so  believed  to  find  him 
guilty;  but  unless  they  so  find  be^rond  a  rea- 
sonable doubt  to  acquit  him.  Then  In  the 
next  paragraph  he  told  them  that  if  th^ 
had  a  reasonable  doubt  as  to  whether  appel- 
lant engaged  in  or  pursued  said  occupation 
or  business  In  Hunt  county  between  said 
dates,  or  if  they  had  a  reasonable  doubt  as 
to  whether  he  made  as  many  as  two  sales  to 
any  of  the  parties  named  in  the  indictment, 
to  acquit  him.  It  is  unnecessary  In  this  con- 
nection to  state  the  other  issues  submitted 
by  the  court  to  the  Jury.  Taking  this  portion 
of  the  charge  as  a  whole.  It  properly  and 
substantially  submitted  correctiy  for  a  find- 
ing by  the  Jury  the  questions  at  issue.  And 
appellant's  exceptions  to  said  third  para- 
graph of  the  charge,  that  it  was  calculated 
to  lead  the  Jury  to  believe  that  two  sales 
would  establish  the  offense  and  that  it  was 
on  the  weight  of  the  evidence,  and  to  the 
fourth  paragraph,  that  It  was  on  the  weight 
of  the  evidence  and  a  reiKtitlon  of  the  third 
paragraph  and  gave  undue  emphaslB  to  the 
Idea  of  the  number  of  sales  required  to  sus- 
tain the  offense,  are  untenable  and  do  not 
present  any  reversible  error. 

[13]  There  are  several  separate  grounds 
of  the  motion  for  a  new  trial  to  this  effect 
"The  court  erred  in  the  fifth  paragraph  of 
bis  general  charge."  Then  the  same  to  tbe 
sixth,  ninth,  tenth,  and  eleventh  paragraphs. 
These  are  too  general  and  point  out  no  spe- 
cific error  so  as  to  authorize  or  require  this 
court  to  pass  thereon.  Berg  t.  State,  and 
Byan  v.  State,  supra. 

[14]  In  tbe  seventh  subdivision  of  the 
court's  chai^  he  told  the  Jury  that  If  appe- 
lant ordered  beer  and  whisky  for  the  parties 
named  in  the  indictment,  or  for  others,  and 
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that  be  ordered  it  as  an  accommodation  tor 
said  parties  and  collected  Qie  money  from 
tUem  before  tbe  order  was  made,  tbeu  be 
would  not  be  gnUty  of  making  sales  of  in- 
toxicating Hqoors,  and  the  jury  should  acquit 
him.  In  tbe  eighth  be  t<dd  than  that  if 
they  bdlered  from  tbe  evideaice  that  ain»el- 
lant  ordered  wblslEy  and  beer  fur  tbe  parties 
named  In  the  indictment  and  as  an  accom- 
modation for  them  and  collected  the  mcmey 
from  the  parties  before  the  order  was  made, 
or  if  they  have  a  reasonable  doubt  of  it,  to 
acquit  tbe  defendant.  Appellant  objects  to 
these  paragraphs  of  the  charge,  claiming 
that,  whether  he  ordered  the  said  liquor  as 
an  accommodation  or  not,  he  would  not  be 
guilty.  These  charges  in  this  respect  sub- 
mitted iQteciflcally  the  appellant's  claim  In 
the  matter.  He  claimed  that  he  ordered  this 
as  an  accommodation  to  these  parties  and 
claimed  that  be  collected  the  money  there- 
for before  be  ordered  it  This  objection  of 
appelant  does  not  show  any  error  in  these 
paragraphs  of  the  charge.  They  present  the 
matter  as  favorably,  if  not  more  favorably, 
to  tbe  appellant  than  should  haTe  been  done. 

There  being  no  rererBlble  axar,  the  Judg- 
ment win  be  affirmed. 

On  Motlcm  for  Bebearlng. 

There  axe  but  two  qnestlona  necesnry  to 
pass  upon  wUtib  are  urBsd  In  the  motion  for 
rehearing.  The  first  la  ai^dlajit  oomplains 
of  the  third  paragniA  of  the  conrt^i  diarge 
on  the  fl^nnd  that  tt  'Hras  calcolated  to  lead 
the  jury  to  belisre  that  two  sales  of  Intoxi- 
cating liquor  wltUn  three  years  preceding 
tbe  filing  of  the  Indictment  will  establish  the 
offense  with  vhldi  the  defendant  is  charged, 
and  is  on  the  veii^t  ot  tba  eridence."  Be 
contends  that  a  charge  iobstantially.  If  not 
literally,  as  this,  was  condranned  and  held 
aroneouB  by  this  court  in  ^lomas  t.  States 
147  8.  W.  2S2. 

In  order  to  properly  present  this  question, 
we  will  state  more  fully  the  entire  charge  of 
the  court  tm  this  subject,  and,  in  connection 
therewith,  quote  the  statute. 

The  court,  in  the  first  paragraph  of  the 
tibarge,  in  staUng  the  case  to  the  Jury, 
flVedflcally  tdls  tbem:  'TTbe  defendant,  Wal- 
ter Wil8<»i,  stands  charged  by  indictment  in 
this  case  with  the  offense  of  unUMOfully  en- 
ffaffinff  in  and  purauinif  the  ocoupation  and 
buitnett  of  selUnff  intowioattng  Uguon  in 
Hunt  county,  Tex.,  on  or  about  tbe  12th  day 
of  May,  1911.  To  this  charge  he  has  pleaded 
not  guilty."  (Italics  ours.)  This  Is  as  clear, 
unequivocal,  and  spedflc  as  language  can 
make  it.  No  claim  can  possibly  be  made 
that  by  this  statement  the  Jury  could  In  any 
possible  way  conclude,  or  for  one  moment 
consider,  that  two  sales  of  intoxicating  liq- 
uors constituted  the  offense.  The  language 
is  that  he  Is  charged  with  "unlawfully  en- 
gagtnff  in  and  pw»uinff  the  occupation  and 
Jmatnet$  of  teUing  intowtoatiag  UquorM,** 


In  order  to  show  the  charge  in  contrast 
with  the  statute,  we  will,  in  parallel  cotomns, 
quote  the  law  and  Uw  diaxce: 


Th«  statot*  (P.  a  art 
BO)  It:  "It  anr  parson 
■ball  engki^  la  or  pw- 
nM  tlie  oosopatloa  or 
bnslnen  of  Mlimg  latox> 
icatlng  ll<|uors,  ozcapt  as 
permitted  br  la«.  la  anjr 
omuttjr,  jtutlea  pradne^ 
ettr,  town  or  nbdlvlrioB 
of  a  oouatr.  In  lAlch  tho 
sale  of  latozlcatlns  Uq- 
Qor  iLaa  been  or  shall 
bereatter  be  prohibited 
under  the  laws  of  thl» 
■tate,  he  (V  ehe  ihall  bo 
punished  by  confln«in«nt 
In  the  penltentlsrr  not 
less  than  two  nor  more 
than  fire  years," 

The  sUtute  Is  (art  S91. 
P.  CO :  "In  order  to  con- 
stitute ttie  engaging  In 
or  pursuing  the  oooupa- 
tlon  or  baalnesa  of  sell- 
ing intoxicating  liaoors, 
within  the  meaning  of 
this  law.  It  shall  be  nec- 
esaarr  tor  tlie  sUte  to 
prove  la  all  prosecutions 
hereunder,  that  the  de- 
fendant made  at  least 
two  sales  of  Intoxicating 
liquor  withfn  three  years 
next  preceding  the  flllag 
ot  the  iDdlctmant" 


The  charge  Is:  "(I) 
Our  statuto  proTldea: 
'If  aajr  pefaon  shall 
gags  In  or  pamw  the 
ooenpattoo  or  business 
of  selling  Intoxicating 
liquor^  oxeept  a*  per- 
mitted br  lav,  in  any 
conntr.  Juatlco  precinct, 
city,  town  or  nbdivlBloa 
of  a  county,  in  lAloh  tlio 
sale  of  intoxicating  liq- 
uor has  l>eeD  or  Aall 
hereafter  be  prohibited 
HBdor  tlM  lavs  of  this 
state,  he  or  she  shall  be 
punished  by  confinement 
la  the  penltentlaTT  not 
less  than  two  nor  more 
than  flve  year*.' " 

The  charge  Is:  "(S) 
In  order  to  constitute  the 
engaging  In  or  pursuing 
the  occupation  or  busi- 
ness of  selling  intoxicat- 
ing liquors  witiiln  tbe 
meaning  ot  the  lav.  It 
shall  be  necessary  tor 
the  stats  to  prove  Id  all 
prosecutions  for  the  vlo- 
laUon  of  this  law,  that 
the  defendant  made  at 
least  two  sales  of  intox- 
icating liquor  within 
three  years  next  preced- 
ing the  filing  of  the  ia- 
dlotmeaL" 


It  will  be  seen  by  the  above  that  the  see* 
ond  paragraph  of  the  charge  is  a  literal  copy 
of  arUde  689  of  the  statute  itself.  That  the 
next  paragraph  of  the  charge  is  almost  a  lit- 
eral copy  ot  the  statute  (article  081).  The 
only  dlffwence  is  that;  where  the  statuto 
says  **withln  the  meaning  of  thU  law,"  the 
court  has  "within  the  meaning  (rf  the  law;** 
and  that  where  the  statute  says  "It  shall  be 
necessary  for  the  state  to  prove  in  all  prose- 
cutions hereumier,"  tbe  diazge  says  "it  dull 
be  necessary  tor  the  state  to  prove  in  all 
prosecutions  for  the  violation  of  thie  law." 
It  will  be  seen  by  tills  that  no  possible  dif- 
ference, so  far  as  tbe  use  of  the  word  "the" 
instead  of  "this,"  is  shown,  and  no  possible 
diff«%nt  meaning  could  thereby  be  had  either 
directly  or  indirectly.  Again,  where  the 
charge  uses  the  words  "for  the  violation  of 
this  law,"  instead  of  tbe  word  "hereunder,** 
as  the  statute  has  It,  following  the  words 
used,  both  in  the  law  and  In  tbe  charge,  "It 
shall  be  necessary  for  tbe  state  to  prove  in 
all  prosecutions,"  Is  in  effect  precisely  and 
exactly  tbe  same.  It  would  not  have  been 
proper  for  the  court  in  said  third  paragraph 
to  have  quoted  the  word  "hereunder"  as  It  is 
Id  the  statute,  but  It  was  necessary  and  prop- 
er to  nse,  Instead,  the  words  he  did  use. 
There  Is  no  possibility  of  any  error  In  tbe 
law  as  stated  by  the  court  In  this  paragraph, 
and  as  the  statute  itself  states  it.  Tbe  Leg- 
islature by  spedflc  enactment  made  both  of 
these  articles  a  necessary  part  of  the  law 
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of  tbls  (^ense.  Acts  of  1909,  p.  284.  It  Is 
never  error  to  charge  the  law  as  it  U  when 
appropriate  to  charge  It  at  all. 

Then  Immediately  following  the  above  par- 
agraphs of  the  court's  charge,  gnoting  the 
statute  constituting  the  offense,  be  aptly 
combines  the  two  and  tells  the  Jury:  "(4) 
In  order  to  constitute  engaging  in  or  pursu- 
ing the  occnpatlon  or  business  of  selling  In- 
toxicating liquors,  it  Is  necessary  for  the 
state  to  prove  beyond  a  reasonable  doubt 
that  the  defendant,  Walter  \mson,  unlawful- 
ly engaged  in  and  followed  the  occupation 
and  business  of  selling  intoxicating  liquors 
in  Hunt  connty,  Tex.,  at  any  time  between 
the  1st  day  of  January,  1911,  and  the  Ist 
day  of  June,  1911.  and  that  the  defendant 
unlawfully  made  at  least  as  many  as  two 
sales  of  intoxicating  liquors  between  said 
dates  in  Hunt  county,  Tex.,  to  the  parties 
named  in  the  indictment."  Then,  Immedi- 
ately following  paragraph  4,  foUojv  para- 
graiAs  6  and  6,  aa  follows:  "(S)  It  there- 
fore, yoD  believe  from  the  evidence  beyond 
a  reasonable  doubt  that  between  the  1st  day 
of  January,  1911,  and  the  lat  day  of  June, 
1911,  the  sale  of  Intoxicating  liquors  was 
prohibited  In  Hunt  county,  Tex.,  under  the 
laws  of  tills  state,  and  that  the  defendant, 
Walter  Wilson,  did  at  any  time  between  said 
dates,  in  Hunt  connty.  Tex.,  unlawfully  en- 
gage in  and  pursue  the  occupation  and  busi- 
ness of  selling  intoxicating  liquors,  as  al- 
leged In  the  indictment,  and  if  yon  believe 
the  defendant  unlawfully  in  said  connty  and 
stat^  between  said  dates,  and  at  or  abont 
the  dates  alleged  in  the  Indictment,  made  as 
many  at  least  aa  two  dUFereait  sales  of  in- 
toxicating liquors  to  any  of  the  lurties 
named  in  the  Indictment,  then  yon  will  find 
Qie  deftodant  guilty  as  diarged ;  but  unless 
yon  80  And  beyond  a  reasonable  doubt  yon 
will  acquit  tile  defendant  (6)  If  yon  have 
a  reasonable  doubt  as  to  whether  the  de- 
fendant engaged  in  or  pursued  ,  the  occupa- 
_  tlon  of  selling  intoxicating  liquors  in  Hunt 
'  connty,  Tex.,  between  the  1st  day  of  Jan- 
uary, 1911,  and  tiie  Ist  day  of  June,  1811, 
or  if  yon  have  a  reasonable  doubt  as  to 
whether  be  made  as  many  as  two  sales  ot 
Intoxicating  liquors  to  any  of  the  parties 
named  In  the  indicbnent  (<m)  or  about  the 
dates  alleged  in  the  indictment,  then  you 
will  acquit  the  defendant" 

In  our  opinion  it  would  have  been  impos- 
sible for  the  Jury  to  have  believed  from  these 
durges  that  they  were  authorised  to  am- 
rlct  appellant  if  he  only  made  two  sales  of 
lutoxlcaUug  liquors,  and  the  charge  in  no 
way  can  be  construed  to  be  upon  the  wd^t 
of  the  evidence. 

Tbe  charge  of  the  court  and  original  oi^- 
lon  In  tUs  case  is  tn  no  way  in  conflict  with 
said  l%om88  Case,  nor  with  tbe  case  of 
Floyd  T.  State.  147  8.  W.  264,  nor  with  the 
CRse  of  Haltborp  v.  State,  147  S.  W.  1160- 
1161,  but  is  in  strict  accord  therewith.  A 

1M&W.-87 


reading  of  the  Thomas  Case  will  show  that 
the  charge  held  erroneous  in  that  case  was  so 
held  because  the  court  spedflcally,  as  shown 
by  the  oplDlou  in  that  case,  authorized  and 
permitted  tbe  conviction  of  the  appellant 
therein,  because  he  had  made  two  sales  and 
only  two  sales  of  intoxicating  liquors.  The 
opinion  of  the  court  in  the  Thomas  Case, 
after  pointing  out  that  there  is  a  clear  dis- 
tinction made  by  law  between  the  sfile  of 
intoxicating  liquors  in  prohibition  territory 
and  the  following  of  t^e  business  or  pursu- 
ing the  occupation  of  selling  such  liquors, 
says:  "The  court,  however.  In  this  case 
seems  to  make  the  criterion  dmply  two 
sales  as  synonymous  with  pursuing  the  busi- 
ness or  following  the  occupation  of  selling 
Intoxicants."  Again,  the  court  says:  "The 
charge  in  this  case  makes  the  criterion  of 
appellant's  guilt  depend  upon  the  tact  that 
two  sales  would  constitute  pursuing  the  busi- 
ness. This  is  not  correct  The  statute  re- 
quires that  he  must  pursue  the  business  or 
follow  the  occupation  of  selling  intoxicants, 
and,  in  addition  to  that,  must  make  the  nec- 
essary sales."  In  this  case  in  no  way  did 
the  court,  either  by  dlrectiy  so  charting,  or 
by  implication,  make  the  criterion  simply 
two  sales  aa  synonymous  with  pursuing  the 
business  or  following  the  occupation,  but 
speciflcally,  clearly,  and  without  doubt  made 
the  criterion  of  appellant's  guilt  depend  npcm 
two  things:  First,  that  they  must  believe 
beyond  a  reasonable  doubt  that  he  pursued 
the  business  or  followed  the  occupation  of 
selling  intoxicants;  and,  in  addition,  made 
at  least  two  sales  charged  and  spedfled  in 
tbe  indictment  Tbe  opinion  in  this  case  Is 
not  In  conflict  with  any  other  case  decided 
by  this  coart  undw  this  law,  but,  on  tbe 
contrary,  is  In  consonance  and  in  acooird  with 
all  of  them. 

The  only  other  otmtenUon  urged  In  the 
motion  for  rehearing  Is  bis  Qdrty-flfth  ground 
of  his  motion  tor  new  trial.  That  ground  is: 
**The  court  erteA  in  the  seventh  and  dgbtb 
paragraphs  of  bis  charge,  In  that  if  the 
defmdant  ordered  tbe  liquor  as  an  accom- 
modation to  the  other  parties,  and  not  as  a 
sale  to  them,  or  If  he  collected  the  mcmey 
from  tiie  other  parties  for  tbe  llqnor  before  the 
order  was  made,  ichether  he  did  »o  at  an  ac- 
oommodatfoii  or  not,  he  would  not  be  guilty." 
(Italics  onrs.)  The  seventh  and  eighth  pat^ 
i^^phs  of  the  court's  charge  are:  "(7)  Ton 
are  further  diarged  tiiat  if  the  defendant 
ordered  beer  and  whisky  for  the  parties 
named  in  the  indictmoit  or  for  otb^  and 
that  the  defraidant  ordoed  same  as  an  ac- 
commodation for  said  parties,  and  that  be 
collected  the  money  from  said  parties  before 
the  Mder  was  made,  then,  in  that  event,  life 
would  not  be  guilty  of  making  sales'  of  in- 
toxicating liquors,  and  you  should  acquit 
him  in  this  case.  (8)  If  you  believe  from  the 
evidence  that  the  defendant  ordered  whisk; 
and  beer  for  the  parties  named  in  the  in- 
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dlctment  and  tttat  be  ordered  same  as  an 
accommodation  for  said  parties,  and  that  he 
collected  the  money  from  said  parties  before 
the  otOex  was  made,  or  If  yon  have  a  rea- 
sonable donbt  as  to  fliis  Issue,  wUl  ac- 
quit the  defendant" 

[II]  Although  appellant,  in  the  original 
presentation  of  this  case,  filed  an  extenalTe 
brief,  yet  be  In  no  way  therein,  or  thereby, 
presented  this  ground  ut  his  motlcm  tor  new 
trial. '  It  will  be  seen  by  this  quoted  ground 
of  his  complaint  that  his  contention  hinges 
solely  around  the  fact  that  said  charges  re- 
quired that  he  ordered  the  liquor  and  collect- 
ed the  money  for  it,  for  the  other  parties  a$ 
an  accommodation  to  them,  claiming  that, 
"whether  he  did  so  im  an  accommodation  or 
not,"  he  would  not  be  guilty.  It  Is  now,  for 
the  first  time,  in  the  motion  for  rehearing, 
claimed  that  these  charges  were  erroneous  in 
that  they  required  the  Jury  to  believe  "that 
he  collected  the  money  from  said  parties 
before  the  order  was  made" — quite  a  differ- 
ent thing.  It  is  elementary  that  this  court 
will  not  review  complaints  of  the  charge 
when  first  made  In  this  court  In  order  to 
authorize  this  court  to  review  a  question,  on 
the  court's  diarge,  the  complaint  must  have 
been  in  the  court  below,  either  by  bill  of 
exceptions  or  by  motion  for  new  trial. 

As  to  appellant's  said  contention  in  the 
court  below,  the  court's  charge  specifically 
followed  the  evidence  as  made  by  appellant 
himself,  and  the  whole  of  It,  on  this  point. 
In  the  course  of  bis  testimony  appellant  re- 
peatedly and  at  different  times  testified  on 
this  point.  In  speaking  of  ordering  these 
liquors,  he  said:  "I  didn't  make  any  money 
on  it  and  the  money  was  paid  before  I  or- 
dered.  I  did  It  for  them  as  an  accommoda- 
tion." Then,  in  another  place,  in  q>eaklng 
of  ordering  the  beer  and  procuring  the  lunch- 
es, he  went  into  a  detail  statement  of  how 
mach  the  beer  cost  In  Dallas,  the  express 
charges  on  it  from  Dallas  to  Greenville,  the 
amount  he  would  pay  even  for  the  postage 
stamp  and  money  order,  and  the  phone 
chafes,  and  "In  those  beer  spreads  I  never 
did  make  a  fire  cents  out  of  any  of  this, 
but  I  chipped  in  like  the  rest,  and  It  was 
done  In  my  name,  and  that  was  the  way  it 
was  done."  Again.  "At  no  timd  on  these 
deals  did  I  ever  reci^ve  or  make  a  five  cents 
out  of  the  transaction,  but  I  pat  in  my 
money  and  drank  It  with  the  crowd."  Again, 
"I  didn't  get  anything  out  ot  it;  never  re- 
ceived a  cent  for  it"  And  again,  "I  was 
doing  all  this  business  for  accommodation." 

So  that  the  court's  diarge  in  said  para- 
graphs 7  and  8  <m  the  ^ound  of  complaint 
made  by  ttie  appellant  In  the  court  below 
was  vedflcally  and  directly  apidlcable  to 
appellant's  own  testimony  and  his  then  daim 
and  contention. 

[II]  On  the  aOter  pcint  and  contention  now 
for  the  first  time  made,  If  we  could  con- 


sider it,  the  charge  was  equally  applicable 
and  stated  the  correct  principle  under  tbB 
case  made  and-  cont«iti(m  of  the  parties. 
The  state's  cmtentifm  In  the  court  below  on 
this  p<dnt  was:  filrst,  that  appellant  did 
not  order  the  intoxicating  liquwa  as  an  ac- 
commodation  or  otherwise  for  the  parties  as 
be  claimed  he  did,  but  that  each  order  was, 
instead,  a  direct  sale  from  him  to  these 
respective  parties;  second,  his  contention 
was  that  in  every  instance  where  he  made 
tiie  orders  for  these  liquors,  in  order  to  show 
he  did  not  sell  to  them,  he  claimed  that  he 
collected  the  money  from  the  parties  before 
he  ordered  the  liquor,  the  state  contending 
that  he  did  not  do  so,  but  that  he  frequently 
and  repeatedly  collected  the  money  from  the 
parties  after  he  had  ordered  the  liquor,  and 
frequently,  after  the  liquors  had  been  actual- 
ly received  and  were  then  ready  to  be  de- 
livered or  drunk,  thereby  making,  instead  of 
an  order  for  other  parties  with  their  money, 
a  direct  sale  to  them  by  him.  So  that  in 
our  opinion  these  respective  charge  7  and 
8  correctly  presented  the  questions  to  the 
jury,  as  raised  by  the  parties  on  the  trial. 
And  appellant's  contention  in  either  con- 
tingency, whether  made  in  the  court  below, 
or  first  made  in  this,  presents  no  reversible 
error. 

The  motion  for  rehiring  Is  orerroled. 


VICKERS  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.  Dec 
11,  1912.    On  Motion  for  Behear- 
fng,  March  19,  1913.) 

1.  IWCKST  (I  15*)— EJvinENCl— COEBOBOBATION 

OF  Pbosbcutbix, 

Evidence,  consisting  in  part  of  proof  that 
defendant  attempted  to  eonmiit  sufclde,  and 
save  tbe  prosecutiDg  witnees  medicine  to  pro- 
duce an  abortion,  held  sufficient  to  corroborate 
the  prosecutrix  in  a  prosecation  for  incest 

[Ed.  Note.— For  other  cases,  see  Incest,  Cent 
Dig.  I  13 :  Dec.  Dig.  |  15.*] 

2.  Incest  (S  14*)— Etidkko— Bbutiorship 

— STaPOHXLD  —  PBIOB  BfABBUOK  —  DISSOI.U- 
TXOIT. 

Where  it  affirmatively  appears  that  the  de- 
fendant has  been  married  prior  to  tbe  marriage 
of  tbe  mother  of  the  prosecuting  witness  in  an 
incest  case,  it  should  affirmatively  appear  that 
the  first  marriafK  bad  been  legally  duuolvsd  by 
death  or  otherwise. 

[Ed.  Note.— For  other  casea,  see  Incest  Cent 
Dig.  I  12 :  Dec  Dig.  {  14.*] 

3.  CRiifiirAL  Law  ^  448*)— BvinEiffCB— Opin- 
ion. 

In  a  prosecution  for  Incest  with  a  atep- 
dau^hter,  that  a  third  person  told  accused  that 
another  might  be  the  father  of  the  child  is  in- 
admissible. ' 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  IS  1035-1039.  lMlr-1043, 
1015,  1018-1061;  Dec  Dig.  |  448.*] 

4.  GannnAZ.  Law  <|  721*)— Asouubrt  of 
OounsBL— ComiBNT  on  Failubb  or  Aocue- 

■D  TO  TeSTIFT. 

Argument  of  prosecuting  attorney  in  an  in- 
cest proeecutioD,  that  they  say  that  the  prose- 
cuting witness  has  not  been  corroborated,  but 
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they  dan  not  put  a  witneM  on  the  stand  to 

contradict  her  tes^mony,  ia  error,  a>  comment- 
iag  on  failure  of  accused  to  testi^. 

[Bd.  Note.— For  other  cases,  see  Oimlnal 
Lav,  Cut  Die.  |  1672;  Dec  Dig.  |  721.*] 

On  Motion  for  Rehearing. 

5.  Wttkesses  (I  64*)— Husband  and  Wife— 
Ihobst. 

Under  Code  Cr.  Proc.  1911.  arte.  794  and 
796,  providing  that  husband  and  wife  may  tes- 
tifj  for,  but  not  against,  each  other  in  criminal 
cases,  except  in  prosecutiooi  for  offenses  by 
one  against  the  other,  and  that  the  prohibition 
remainB,  though  the  marriage  be  diasolTed,  a 
wife,  in  a  proaecution  against  the  haBband  tor 
incest  with  the  wife's  daughter  by  a  former 
hosband,  may  not  testify,  though  since  divorced, 
that  she  was  pregnant  at  the  time  of  the  of- 
fense, to  show  the  likelihood  that  accused  com- 
mitted the  offense. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  ||  180,  181;  Dec  Dig.  {  64.*] 

6.  Incest  <i  14*)— Fobmeb  Mabbiaqk  of  Hus- 
band—Dissolution. 

In  a  prosecution  for  incest  by  a  man  with 
his  st«>daafhter,  in  which  it  was  shown  that 
accused  had  a  son  prior  to  his  present  mar- 
riage, the  proof  Is  sufficient  that  the  former 
marriage  was  valid,  though  it  would  not  be 
sufficient  where  the  accused  was  a  woman, 
since  an  illegitijnate  child  is  only  the  child  of 
the  mother,  so  as  to  require  proof  that  such 
marriage  had  been  dissolved  b^re  the  pi«»ent 
marriage. 

[Bd.  Note^For  other  cases,  see  Incest,  Cent 
D^  f  12;  Dec  Dig.  I  14.*] 

Appeal  from  Olminal  Court,  WiUlamson 
Oonnty ;  0.  A.  Wilcox,  Judge. 

Jim  TIdcen  ires  oeuTlcted  of  inoeat,  and 
be  appeals.  BeTersed  and  remanded. 

J.  F.  Taalbee  and  Richard  Crits,  both  of 
Georgetown,  for  appellant.  Nunn  A  Love,  of 
Georgetown,  Jas.  R.  Hamilton,  Dist  Atty.,  of 
Anstln,  and  a  EL  Lane,  Aast  Atty.  Gen.,  for 
the  State. 

HARPER,  J.  Appellant  was  prosecuted 
and  coHTicted  of  the  offense  of  having  carnal 
knowledge  of  his  stepdaughter.  Miss  Ollle 
Walston,  and  his  punishment  assessed  at  fire 
years'  confinement  In  the  penitentiary. 

[1]  Appellant  earnestly  Insists  that  the  tes- 
timony of  the  prosecuting  witness  Is  not  suf- 
ficiently corroborated  to  sustain  the  convic- 
tion. We  have  carefully  reviewed  the  testi- 
mony. Her  testimony  makes  a  clear  case, 
and  we  are  of  the  opinion  that  the  testimony 
of  Dr.  Stone,  who  says  he  sold  the  appellant 
the  medicine  whldi  the  prosecatlng  witness 
says  appellant  delivered  to  her  to  produce  an 
abortion  and  miscarriage,  the  fftct  that  he 
att^pted  to  commit  suicide,  as  he  said  he 
told  her  he  would  if  she  told  about  the  mat- 
ter, and  the  conversation  testified  to  by  the 
witness  Arthur  Walston,  would  sui^rt  the 
TMdlct,  although  it  would  be  more  satisfac- 
tory If  the  testimony  would  show  that  in 
fact  the  medldne  sold  by  Dr.  Stone  to  appe- 
lant and  by  him  delivered  to  prosecuting 
witness  was  In  fact  calculated  to  produce  a 
miscarriage.  However,  we  do  not  think  the 
testimony  of  Mrs.  mia  Vlckers,  the  wife  of 


appellant,  ought  to  have  been  admitted  In  ev- 
idence. It  Is  true  that  at  the  time  she  testi- 
fied she  had  been  divorced,  but  the  matter 
she  testified  In  regard  to  took  place  while 
she  was  the  wife  of  appellant  It  is  also 
true  that  the  matters  she  testified  in  regard 
to  on  direct  examination  might  be  said  to 
be  collateral  matters;  but  the  defendant's 
theory  was  that,  there  was  a  collusion  be- 
tween Mrs.  Vlckers  and  her  two  children  to 
run  appellant  off,  and  the  defendant  proved 
that  subsequent  to  the  separation  Mrs.  Vlck- 
ers had  deeded  Arthur  Whlston  certain 
landB,  and  intended  to  deed  the  prosecuting 
witness  certain  lands.  This  was  Introduced 
to  affect  their  credit  as  witnesses.  The  testi- 
mony of  Mrs.  Vlckers  would  show  there  was 
no  such  agreement,  and  the  land,  although 
In  appellant's  name  and  purchased  after  his 
marriage,  was  In  fact  paid  for  with  funds  be- 
longing to  the  community  estate  of  her  first 
marriage;  and  therefore  it  was  proper  for 
her  to  make  the  deeds.  This  testimony  was 
Introduced  to  strengthen  the  testimony  of 
the  two  main  witnesses  for  the  state,  and  Is 
It  permissible  to  prove  by  the  wife  facts 
which  will  Bui^rt  the  witnesses  against 
her  husband?  Article  775  of  the  Code  of 
Criminal  Procedure  of  1895  provides:  "The 
husband  and  wife  may  in  all  criminal  ac- 
tions be  witnesses  for  each  other,  but  they 
shall  In  no  case  testify  against  each  other, 
except  in  a  criminal  prosecution  for  an  of- 
fense committed  by  one  against  the  other.** 
And  article  774  provides  that  this  inhibition 
continues  after  the  marriage  relation  ceases 
as  to  matters  taking  place  during  the  mar- 
ried relation.  In  section  98S  of  White's  Ann. 
Code  of  Crim.  Proc  vrill  be  found  a  long 
list  of  authorities,  which  hold  that  Mrs. 
Vlckers  should  not  have  been  permitted  to 
testify  in  this  case.  The  state  had  an  object 
and  purpose  in  introducing  her  as  a  witness, 
and  we  cannot  now  be  permitted  to  say  that 
her  testimony  was  Immaterial,  and  therefore 
no  ground  for  reversal.  In  fact,  the  purpose 
Is  plainly  manifest,  which  was  to  strengthen 
the  testimony  of  Ollle  and  Arthur  Walston, 
and  on  these  two  witnesses  the  state  most 
rely  for  a  conviction. 

[I]  Again,  it  appears  that  appellant  had 
been  married  prior  to  his  marriage  to  the 
mother  of  the  prosecuting  witness,  the  pres- 
ent Mrs.  Vlckers.  There  Is  no  evidence  that 
the  former  Mrs.  Vlckers  was  dead,  or  ap- 
pellant had  secured  a  divorce  from  her. 
Where  It  affirmatively  appears  that  the  de- 
fendant had  been  married  prior  to  the  mar- 
riage to  the  mother  of  the  prosecuting  wit- 
ness In  an  incest  case,  It  should  also  affirm- 
atively appear  that  the  first  marriage  had 
been  legally  dissolved  by  death  or  otherwise. 
McGrew  v.  State,  18  Tex.  App.  840. 

[S]  There  was  no  error  in  excluding  what 
Arthur  Walston  told  defendant  about  an- 
other might  be  the  father  of  the  child  of 
the  prosecuting  witness.    What  Arthur  Wal- 
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Bton's  opinion  may  bare  beea  In  tbe  premises 
wonid  not  be  legitimate  testimony.  Ndther 
do  the  other  bUls  In  regard  to  admlttlDc  tes- 
timony present  any  error. 

[4]  In  blU  No.  5  It  Is  shown  that  W.  H. 
Nnnn,  In  addressing  the  Jnry,  said:  "They 
tell  you  tbe  prosecating  witness  has  not 
been  corroborated ;  they  wUI  tell  yoa  no  one 
saw  the  act  of  Intercourse,  except  the  two 
[prosecutrix  and  defendant].  Tls  true  that 
no  one  was  present  at  the  act  of  Intercourse 
bat  these  two ;  'tis  true  that  OlUe  Walston 
testifies  that  no  one  was  present,  when  the 
defendant  told  her  to  take  the  turpentine^  ex- 
cept herself  and  the  defendant;  but,  gentle- 
men she  has  testified  to  both  of  these  trans- 
actions, and  they  hare  not  dared  to  put  a 
witness  on  the  stand  to  contradict  her  testi- 
mony in  any  particular."  These  remarks 
were  excepted  to,  and  if  they  do  not  chal- 
lenge the  attention  of  the  Jury  to  the  fact 
that  defendant  had  not  testified  we  are  un- 
able to  understand  the  Bogllsh  language. 
Prosecuting  officers  should  not  thus  seek  to 
indirectly  call  the  attention  of  the  jury  to 
the  fact  that  a  defendant  has  not  testified  in 
tbe  case.  This  is  a  right  given  in  law,  but 
he  Is  not  bound  to  avail  himself  of  that  prlr- 
ll^e ;  and  If  he  is  wilting  to  rest  his  case 
on  the  weakness  of  the  state's  case  he  has 
a  right  to  do  so. 

The  court  did  not  err  in  refusing  to  quash 
the  indictment  The  indictment  is  drawn  in 
terms  frequently  approved  by  this  court 

There  are  many  assignments  in  the  motion 
for  new  trial,  and  we  have  carefully  review- 
ed each,  and  none  of  the  others  present  er- 
ror; but,,  on  account  of  tbe  errors  above 
pointed  out,  the  Judgment  is  reversed,  and 
tbe  cause  is  ronanded. 

On  Motion  for  Rrtiearing, 

[I]  Tbe  state  baa  filed  a  motion  for  re- 
bearing  In  thin  cause,  and  first  insists  that 
we  erred  in  holding  that  tbe  teatlmony  of 
Mrs.  TidEm  was  iDadmlasIbl^  and  cites  na 
to  tbe  cases  of  Cole  t.  States  61  Tez.  Cr.  R. 
80,  101  S.  W.  218,  and  Blcharda  v.  State^  B5 
Tex.  Cr.  B.  278, 116  S.  W.  687;  and  in  those 
cases  It  may  be  said  that,  In  construing  the 
■tatntes  relating  to  tbe  wife  teBtUying  against 
the  husband.  It  Is  apparently  held  that  after 
tbe  marriage  relation  ceases  the  dlToroed 
wife  may  testify  to  anything  tbat  took,  place 
while  the  marriage  relation  existed,  except 
such  matters  as  wm  of  a  confidential  na- 
ture. 

Article  786.  O.  a  F.  IBll,  reads:  "Tbe 
husband  and  wife  may,  In  all  criminal  ac* 
tions,  be  witnesses  for  each  other ;  but  tbey 
shall,  in  no  case,  te^fy  against  each  other, 
except  in  a  criminal  proeeentlon  for  an  of- 
fense conunltted  by  <Hie  against  the  other." 

This  court  baa  strictly  construed  this  stat- 
ute, and  held  that  while  tbe  marriage  ra- 
tion contittuet  to  e^t  tbe  state  cannot  call 
the  wife  as  a  witness  in  any  case^  except 


where  he  is  being  prosecuted  ft>r  an  offense 
against  her;  and  in  the  case  of  Compton  v. 
State.  13  Tex.  App.  271,  44  Am.  Bep.  703, 
Judge  White,  in  a  well-considered  opinion, 
held  that  under  this  provision  of  the  Code 
tbe  wife  was  not  a  competent  witness  in  tbe 
prosecution  for  Incest  against  her  husband, 
and  this  opinion  has  been  adhered  to  by  this 
court  since  Us  rendition.  In  that  case  the 
wife  had  not  been  divorced,  and  counsel  may 
well  contrad  that  it  does  not  apply,  as  Mrs. 
Tickers  bad  been  divorced  at  the  time  she 
was  offered  as  a  witness  in  this  case,  and 
this  brings  her  under  the  law  as  announced 
in  article  794.  which  reads:  "Neither  hus- 
band nor  wifo  shall.  In  any  case,  testify  to 
communications  made  by  one  to  the  other, 
while  married;  nor  shall  they,  after  the 
marriage  relation  ceases,  be  made  witnesses 
as  to  any  such  communlcatloa  made  while  the 
marriage  relation  subsisted,  except  In  a  case 
where  one  or  the  other  Is  prosecuted  for  an 
offense;  and  a  declaratltm  or  communication 
made  by  the  wife  to  the  husband,  or  by  the 
husband  to  the  wife,  goes  to  extenuate  or  Su»- 
tilj  an  offense  for  which  either  Is  on  trial." 
In  construing  this  article  of  the  Code  in  the 
Cole  Case  and  Richards  Case,  supra,  this 
court  seems  to  have  held  that  after  the  mar- 
riage relation  has  ceased  to  exist  It  Is  the 
"confidential  communications"  which  are  In- 
hibited by  the  statute,  and  that  the  wife, 
after  divorce,  may  testify  to  anything  that 
occurred  while  the  marriage  relation  exist- 
ed, not  of  a  confidential  nature;  it  being 
specially  so  decided  by  Fresldli^  Judge  Da- 
vidsMi  In  tbe  Richards  Case,  liereint>efore  re- 
ferred tc^  and  which  opinion  we  have  recent- 
ly followed  and  adhered  to. 

In  this  ease  Ifrs.  Tickers  testified:  "Uf 
name  is  Ella  Tickers.  I  live  out  on  the  San 
Gabriel  rirer— on  the  NorUi  Gabrld,  on  tbe 
old  Tidcers  plac&  Hy  maiden  name  was 
MlUigan.  I  have  beat  married  twice.  W. 
B.  Wateton  was  my  first  husband.  He  died 
in  Burnet  county,  about  a  mile  and  a  half 
from  Falrland.  He  died  In  1898,  I  believ& 
He  1^  an  estate;  be  left  a  term  up  tber& 
We  sold  tbe  farm  and  divided  It  with  tbe 
heirs,  let  the  heirs  have  their  part,  and  tben 
we  took  what  was  left  and  pot  part  of  It  in 
the  old  yi<^eT8  place,  Qie  (me  we  now  live 
on.  There  were  some  legal  procee^Ungs  had 
tox  the  purpose  of  selling  this  property ;  tbe 
oonrt  sold  the  property.  Tbe  first  payment 
on  tbe  VldEcrs  place  came  out  of  a  land  note 
from  tbe  otb«  placeu  When  I  married  tbe 
second  tim^  I  was  married  In  North  George- 
town, at  Cobb's  residence,  Jim  yi<^ers  was 
my  second  husband,  that  man  tbera  (Points 
to  defendant.)  Ollle  Walston  Is  niy  daughter 
by  my  first  husband.  Hy  youngest  child  was 
13  months  old  yesterday.  (Mile  Walston  has 
a  child;  her  dilld  was  8  months  old  the  13th 
of  this  month.  As  to  my  condition  during 
the  month  of  January.  1911.  as  to  being 
pregnant  or  not,  Z  will  say  that  I  was  get- 
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ting  kinder  helpless.  What  I  mean  by  that 
la  that  I  was  pr^ant;  I  was  In  what  Is 
known  as  a  family  way." 

In  the  original  opinion  we  may  have  stat- 
ed the  law  too  broadly  to  make  It  clear  that 
we  did  not  intend  to  overrule  nor  limit  In 
any  degree  the  rule  announced  In  the  Rich- 
ards and  Cole  Cases  and  authorities  therein 
cited.  It  the  language  in  the  original  opin- 
ion can  be  so  construed.  It  is  withdrawn. 
However,  we  are  still  of  the  opinion  ttiat  all 
this  testimony  was  not  admissible,  and  in 
■o  holding  we  do  not  think  it  in  any  wise 
conflicts  with  those  cases.  Appellant  was  be- 
ing prosecuted  for  having  had  carnal  Inter- 
coarse  with  his  stepdaughter  In  January, 
1011,  and  we  do  not  think  it  was  permissible 
to  show  by  the  wife  that  she  at  tliat  time 
was  pr^^nant.  Wtiat  was  or  could  be  the 
purpose  in  eliciting  this  testimony?  Only  to 
show  that  appellant's  wife  was  in  such  con- 
ditltm  he  could  not  and  probably  would  not 
have  BBZual  intercourse  with  her  at  this 
time,  and  therefore  wonid  the  more  likely  be 
KiiiltT  of  having  sexual  intercourse  with  some 
other  WfHuan— his  stepdaughter.  This,  we 
tblnk,  Is  pwrnittlng  the  state  to  invade  too 
for  the  privacy  of  the  marriage  relation  ex- 
istliig  between  the  husband  and  wife,  to 
proTe  sncb  facts  by  ^theraaevldenoe  against 
the  otbra.  As  to  the  details  of  the  land 
transaction.  In  this  we  may  be  In  error,  and 
this  Is  the  part  of  the  original  oi^nlon  with- 
drawn. 

[I]  Q%e  state  again  Insists  that  we  were 
In  error  In  holding  that,  as  the  record  show- 
ed that  appellant  had  a  son  prior  to  his 
marriage  to  the  prosecuting  wltoess'  moth- 
er. It  atoo  ought  to  have  been  proven  that 
hla  former  wif6  was  dead,  or  be  had  be^ 
dlToroed  from  her.  The  HcOtew  Case,  dted 
In  the  original  opinion,  so  announces  the 
law,  and  we  have  found  no  decision  holding 
otherwise.  Tlie  case  (dted  by  Oie  state  ^ance 

State,  17  Tex.  App.  889)  moely  hotds  that 
proof  of  the  fact  that  she  had  a  daoghter  at 
the  time  she  married  Nance  was  no  evidence 
that  a  woman  had  ever  been  married.  But 
is  this  also  true  oi  a  man?  Can  be  legally 
bare  a  son  without  having  been  married? 
The  law  recognizes  the  child  of  a  woman 
before  marriage  as  her  child,  but  not  so  as 
to  a  man.  Sndi  child  could  not  Inherit  ftom 
ttie  man,  but  could  from  the  mother.  While 
•mne  may  cavil  as  to  this  distinction  In  law, 
and  think  it  should  be  changed,  so  long  as  it 
Is  the  law,  it  must  be  respected  and  obeyed. 

The  othw  contention,  that  we  erred  in  hold- 
ing that  it  was  error  for  the  prosecuting  of- 
ficers to  refer  to  defendant's  failure  to  deny 
that  be  liad  sexual  Intwcourse  with  his  step- 
daughter, after  careful  and  thoughtful  study 
of  the  record  and  the  law  aiH?llcable  thereto, 
we  are  more  thoroughly  omvinced.  If  any- 
thing, that  this  was  su<A  error  as  it  alone 
ought  to  result  in  a  tevenal  of  the  case.  In 


this  case  the  state's  counsel  called  attention 
to  the  fact  that  no  one  was  prraent  when 
the  act  of  intercourse  took  place,  If  It  did 
take  place,  other  than  the  prosecuting  wit- 
ness and  appellant;  that  the  prosecuting 
witness  swore  positively  that  it  did  take 
place,  and  appellant  did  not  deny  it  Lan- 
guage could  not  be  used  that  would  more 
forcibly  impress  that  fact  on  the  jury's  mind, 
and  it  apparently  was  done  to  aid  in  securing 
a  conviction  of  defendant  The  corrobora- 
tion of  the  prosecuting  witness  was,  perhaps, 
aufflci«it  to  sustain  the  conviction,  if  fatcly 
obtained ;  but  It  is  not  of  that  cogeut  force 
that  a  Jury  would  not  have  been  Justlfled  In 
finding  otherwise.  And  under  sudi  circum- 
stances the  state  cannot  be  permitted  to  ob- 
tain a  conviction  by  illegitimate  and  ques- 
tionable methods. 
The  motion  for  rehearing  Is  overruled. 


FT.  WOBTH  &  a  G.  RT.  OO.  T.  POIN- 

DBXTEa 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 
Feb.  1,  1913.    Rehearing  Denied 
March  8,  1913.) 

1.  Appbal  and  EaaoB  ((  1051*>— Ekvmw— 
Habmless  Ebrob. 

The  admissioQ  of  testimony  as  to  the  mar- 
ket value  of  cattle  at  G.  by  a  witness  not  shown 
to  be  qualified  was  harmless,  where  the  evidence 
showed  that  the  market  value  at  A.  and  at  G. 
was  the  same,  values  at  both  places  being  de- 
termined by  the  same  market,  and  the  value 
shown  by  such  testimoDy  was  the  same  as  the 
value  was  shown  to  be  at  A. 

[IM.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  4161-4170:  Dec  Dig.  | 

1051.*] 

2.  Evidence  (S  142«)  — Bblbtahot— Mabkr 
Value— Placb  of  Valuation. 

Where  the  market  valne  of  cattle  at  G. 
was  in  issue,  and  it  was  shown  that  the  market 
value  at  Q.  and  A.  was  the  same,  the  valnes  at 
both  places  being  determined  by  the  same  mar- 
ket, evidence  as  to  the  value  at  A.  was  compe- 
tent 

[Ed.  Note.— For  other  cssm,  see  Bvldenoe, 
Cent  Dig.  K  416-123;  Dec  Dig.  |  142.*] 

3.  Appeal  and  Ebbob  (|  1062*)  —  Review— 
Habhlbss  Ebbob. 

In  an  action  against  a  connectlnK  carrier 
for  negligence  in  transportation  of  cattte.  where 
the  charge  did  not  authorise  damages  for  the 
negligence  of  the  initial  carrier,  the  submission 
of  the  issae  whether  the  cattle  were  transport- 
ed hy  the  initial  carrier  was  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  fS  4212-4218;  Dec  Dig.  | 
1062.*] 

4.  Cabbibbs  a  211*)  —  Gabbiage  or  Live 
Stock— Febdiito  aivd  WATBsiira. 

A  carrier  was  not  relieved  of  Its  statutory 

doty  to  feed  and  water  stock  transported  by  the 
shipper's  agreement  to  feed  and  water  them 
himself,  where  It  furnished  him  no  facilities 
for  feeding  and  watering. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  11  026-828 ;  Dec  Dig.  |  211.*] 
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S.  Appeal  and  Ebrob  (i  302*) — RBSBBVATion 
or  Obouhds  or  Review— Motion  fob  New 

Under  tlie  amended  ralei,  an  objection  to 
the  chaive  not  included  in  the  motion  for  a 
new  trial  ii  not  available  on  appeaL 

\Vid.  Note.-^or  other  cases,  see  Appeal  and 
Error.  CentDig.  §11744-1752;  DecDig.  1 302.*] 

Appeal  from  Jobnson  County  Court;  J,  B. 
Haynes,  Judge. 

Action  by  Wm.  Potndexter  against  tbe  Ft 
Worth  &  Rio  Grande  Railway  Company, 
jnd^ent  tor  plaintiff,  and  d^iendant  ap- 
peals. Affirmed. 

Andrews,  Ball  &  Streetmau,  of  Uooston. 
and  David  B.  Trammell,  of  Ft.  Worth,  for 
aK>el]ant  Walker  A  Baker,  of  delram^  for 
appellee. 

OONNBB,  a  J.  [1]  The  record  In  this 
case  has  been  carefully  examined,  and,  while 
possibly  some  teAnlcal  wrors  have  been 
presented,  on  the  whole  we  think  the  Judg- 
ment must  he  affirmed.  The  closest  question 
presented  perhaps  la  nnder  anitilant's  first 
asslgnmeDt,  wherein  objection  is  made  to 
the  testimony  of  the  wttness  Braaell  as  to 
the  market  value  of  cattle  at  Grandbury, 
Tex.,  for  want  of  qnallflcatlon.  We  are  not 
agreed  that  this  witness  Indicated  such 
knowledge  of  the  market  at  Grandbury  as 
qnaUfled  him  to  give  an  oplnlm  of  the  mar- 
ket value  of  cattle  at  that  place  at  the  time 
they  should  have  arrived  there  and  at  tlic 
time  they  actually  did  arrive,  but  we  all 
conclude  that  his  evidence  In  thte  respect 
was  at  least  harmless,  In  that  there  was 
other  testimony  to  the  effect  that  at  the 
time  stated  there  was  no  material  difference 
in  the  market  value  of  cattle  at  Altumy,  Tex., 
and  at  Grandbury,  Tex. ;  values  at  both  plac- 
es being  determined  by  the  market  at  Ft 
Worth,  Tex.  Brazell  stated  the  market  val- 
ue of  cattle  at  Albany,  and  it  was  not  object- 
ed that  he  was  without  suffldent  knowledge 
to  so  speak.  The  witness  Polndexter  testi- 
fied to  the  same  effect  and  the  testimony  of 
the  witness  Brazell  of  the  market  at  Grand- 
bury was  the  same  as  he  stated  the  market 
at  Albany  to  be  and  the  same  as  It  was  stat- 
ed by  appellee  Polndexter  to  be,  from  all 
which  it  snfflciratly  appears  that  the  Jury 
could  not  reasonably  have  been  misled  or 
appellant  prejudiced  by  Brasell's  statement 
on  the  subject  of  market  value  at  Grand- 
bury. 

[2]  We  find  nothing  objectionable  In  the 
testimony  objected  to  In  the  second  and 
third  assignments.  If  the  market  at  Grand- 
bury was  the  same  as  at  Albany,  proof  of 
the  market  at  Albany  was,  of  course,  admis- 
sible as  one  way  of  proving  what  it  waa  at 
Grandbury,  and  the  witness  Norsworth  cer- 
tainly qualified  himself  to  give  his  opinion 
of  the  ordinary  course  In  devel<viment  of 
cattle  in  good  condition  placed  in  the  pasture 
irtime  the  cattle  In  question  were  driven. 


[t,  4]  AH  objection  to  the  conrlfa  duurge  In 
defining  contributory  negligence  u  urged 
under  the  fourth  aaslgnmrat  was  Certainly 
obviated  by  appaUant's  special  instruction 
No.  11,  givoi  at  appellant's  request,  and 
whldi  specially  submitted  the  issue  of  con- 
tributory n^lgenoe  on  the  put  of  the  plain- 
tiff, his  agents  or  servants,  in  bandllng  the 
cattle  in  queatlon  after  tiidr  arrival  at 
Grandbury,  Tex.  It  is  i^Uy  immaterial 
that  the  court  submitted  the  Issue  of  wheth- 
er^ the  cattle  were  tranqmrted  fnm  Albany 
over  the  Texas  Central  Railroad  a*  com- 
plained of  undw  the  fifth  as^gnment,  for 
the  reason  tbat,  nndw  the  cfaa^  given,  flu 
Jury  In  no  event  were  auttiorlBed  to  assess 
damages  for  n^Ellgence  on  the  part  of  the 
Texas  Central  Railroad  Company.  There 
was  neither  aUegatl(m  nor  iMroof  tiiat  Uie 
Initial  carrlw  was  guilty  of  negligence,  and 
the  Jury  could  not  have  understood  ^t  ttie 
ai^llant  company  waa  to  be  h^  liable  for 
anything  occurring  previous  to  Its  aoc^it- 
anoe  of  the  shlinnent  In  queatifm  at  Doblin, 
and  the  provisions  in  the  contract  between 
appellee  and  the  aivellaht  company  to  tb6 
effect  that  arawUee  undertook  the  dntgr  of 
feeding  and  watering  his  cattle  were  prop- 
erly ignored,  In  view  of  nndlspnted  tes- 
timony that  appellant  wholly  fiilled  to  afford 
any  fadlldes  for  watering  the  cattle  at  Dub- 
lin or  any  other  place.  The  statute  relating 
to  the  snbject  Imposes  upon  railway  com- 
panies the  absolute  duty  of  sufficiently  feed- 
ing and  watering  stock,  and,  while  it  Is  bold 
that  the  owner  may  undertake  tiie  perform- 
ance of  this  du^,  the  carrier  to  make  the 
undertaking  available  must  certainly  furnish 
the  proper  facilities.  While  the  law  does 
not  prescribe  the  establishment  of  fftdlltlea 
at  any  specified  place,  it  does  require  that 
proper  facilities  should  be  provided  at  some 
reasonably  convenient  place,  and  none  what- 
ever was  shown  to  have  been  provided  In 
the  Instance  before  us. 

[I]  The  objection  to  the  ninth  paragraph 
of  the  court's  chaise  that  It  failed  to  limit 
a  recovery  for  cattle  that  ^ed  to  three  head 
as  all^^ed  was  not  included  In  appellant's 
motion  for  a  new  trial,  and  therefore,  under 
the  amended  Tules,  is  not  now  available,  and 
no  other  objection  of  the  couiVu  charge 
seems  tenable. 

Appellant's  special  charge  No.  2  to  the  ef- 
fect that  no  duty  rested  upon  appellant  to 
provide  facilities  for  watering  cattle  at 
Grandbury  was  properly  rejected  for  rea- 
sons already  stated,  and  the  generality  of 
the  eighth  paragraph  of  the  court's  charge 
In  submitting  the  Issue  of  Brasell's  contrib- 
utory neglteence  at  Dublin  was  wholly  ob- 
viated at  appellants  special  dkarge  Na  8  at 
its  request 

We  conclude,  as  before  stated,  that  no  re- 
versible error  has  been  presented,  and  ttiat 
the  Judgment  must  be  affirmed. 
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ST.  LOUIS  S.  W.  RT.  CO.  OF  TKCEAS  t. 
GRIFFIN. 

(Court  of  Civil  Appeals  of  Texas.   San  Antonio. 
Feb.  12,  1913.    Rehearing  Denied 
March  12,  1913.) 

1.  GoNBTmmoNAi.  Law  (S  90*)— Mastkb  and 
Skbvant  (S  11*)  —  Fbbbdom  or  Sfkech  — 
Blackustino  Statuis  —  Sebvxcb  Lbttebs 

TO  DlSCHABOBD  EXPLOTta. 
The  Bla<^lfstlnr  Statute  (Acta  Slat  Leg.  c. 
89),  reqairing  a  corporation  to  give  its  discharg- 
ed employ^  eerrice  letters  stating  tlie  tme  rea* 
Bons  for  their  discharge,  do«  not  denr  to  cor- 
pvratitfna  freedom  of  speech  in  Tiolation  ot 
Const  art.  1,  I  & 

[Bd.  Mote.— For  other  cases,  see  Constltu- 
tiona]  Law,  Cent  Dig.  1  172;  Dec  Dig.  I  90;* 
Master  and  Servant,  Dee.  Dig.  i  XI.*] 

2.  CoNariTUTiONAL  Law  ^  275*>— Doe  Pbo- 
CX88  OF  Law  —  Buokustiito  Statutb  — 
Skbvicb  Ltttebs  to  Dischaboed  EuplotAb. 

The  Blacklistiag  Statute  (Acts  Slat  Leg.  c 
89),  reQnlring  a  corporation  to  give  service  let- 
ten  to  discharged  employfti  stating  the  true 
reasons  for  their  discharge,  does  not  contravene 
the  dne  process  of  law  provisioa  of  Const  Bill 
of  Bl^ts,  i  1S^  or  Const  U.  S.  Amend.  14,  but 
is  a  reasonable  regnlaticmt  and  its  subject  is  one 
proper  to  be  dealt  wltii  under  the  police  power 
of  the  state. 

[EkI.  Note. — For  other  cases,  see  Constitu- 
tional Law.  Cent  Dig.  S|  830,  835,  839,  84a- 
846;  Dec  Dig.  |  275.*] 

8.  COKSIITDTIOnAL  LAW  (|  238*}— E>qtUAi.  Fbo- 
nonoH  OF  Laws— BLAGKLunira  Statutb— 

SnVICIt  LXTTKBS  TO  DlSCHASQED  EHPLOTte. 

The  BlacklistlDg  Statute  (Acts  31st  Leg.  c 
89),  does  not  deprive  corporations  of  the  equal 
protection  of  the  laws  la  violatirai  of  the  state 
or  federal  Cwistttution,  though  it  requires  some- 
thing to  be  done  which  the  individual  employer 
is  not  required  to  do ;  it  being  pro[»er  in  matters 
of  legislation  to  deal  with  corporations  as  a. 
class  to  themselves,  and  corpomtioos  having  a 
right  to  euct  an  equality  ot  legiilatiott  only  as 
between  thonselves. 

[Ed.  Note.— For  other  eases,  see  Constltu- 
tional  Law,  Cent  Dig.  H  688-699,  706-708; 
Dec  Dig.  I  238.*] 

4.  Searches  and  Sbizubes  (i  7*)— Unbxasoit- 
ABLEHESS— Blacklisting  Statute. 

The  Blacklisting  Statute  (Acts  Slst  Leg.  c 
89)  is  not  violative  of  the  proTlaions  of  the 
state  and  federal  Constitutions  in  regard  to  un- 
reasonable searches  and  seizures. 

[EJd.  Note.— For  other  cases,  see  Searches  and 
Seixuree,  Cent  Dig.  fi  5;  Dec  Dig.  |  7.*] 

6.  Mastkb  and  Sbbvant  H  S2*>— Buckubt- 

IllO  SIAXDXB— LlABXUTT  FOB  FAm  SlATB- 

Msm. 

A  raOroad  corporation  Is  not  excused  from 
liability  for  making  false  statements  in  a  service 
letter  given  under  the  Blacklisting  Statute 
(Acto  net  litg.  c  88)  on  the  ground  that  such 
statements  are  privikqfed. 

[Ed.  Note.— For  other  cases,  siee  Vaster  and 
Servant,  Cent  Dig.  I  88;  Dec  Dig.  1  32.*] 

6L  Master  and  Sebvaitt  (i  32*)— Blacbxist^ 
WfO  Statute— "TBtnc  Statement." 

By  the  term  "true  stetement"  as  used  in 
the  Blacklisting  Stetnto  (Acts  31st  Leg.  c  89), 
reqairing  a  corporation  to  furnish  to  a  disdiarg- 
ed  employ^  a  service  letter  containing  a  true 
statement  of  the  cause  of  his  discharge,  is  meant 
that  the  employer  shall  fairiy,  honestly,  and  in 
mod  faia  state  the  gronnu  or  cause  of  dis- 
diarge. 

[Ed.  Note^For  other  cases,  see  Usster  and 
Servant,  Cent  Dig.  I  88;  Dec  Dig.  |  32.*] 


7.  Masteb  and  Servaht  ($  40*)— Blackliot^ 
XNO  Statute— AciioK  fob  Dahaow— Suffi- 
oiBnor  OF  Evidence. 

Evidence,  in  an  employe's  action  for  dam- 
ages for  failure  of  the  employer  to  Issae  him  a 
tme  stetement  of  the  reasons  tor  his  discharge, 
as  required  by  the  Blacklisting  Statute  (Acte 
Slst  Leg.  c  89),  Md  to  sustain  a  ending  that 
the  stetement  given  ptatntifr,  whldi  alleged  that 
he  was  discharged  for  not  properly  doing  his 
work,  was  untrue,  and  was  not  made  fitirly, 
honestly,  and  in  good  faith. 

IBd.  Note— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  if  47-49;  Dec  Dig.  {  40.*] 

A);fpeal  from  District  Coart,  Dallas  Coun- 
ty; Kenneth  Fore^  Judge. 

Action  by  Thomas  A.  Griffin  against  the 
St  Louis  Southwestern  Railway  Company  of 
Texas.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

E.  a  FerUni^  J.  8.  Gilbert,  and  D.  Upthe- 
grove,  oU  of  Dalta^  for  appelant  Wm.  H. 
Clark  and  W.  T.  Strange,  both  of  Dallas,  for 

appellee. 

MOURSUND,  J.  Thomas  A.  Griffin,  appel- 
lee, sued  the  St  Louis  Southwestern  Railway 
Compuiy,  of  Texas,  appellant,  to  recover 
damages  for  Ite  alleged  fallnre  and  refusal 
to  Issue  him  a  true  statement  of  the  reasons 
why  he  was  discharged  by  appellant;  he 
havlnff  made  demand  tor  audi  statement  un- 
der (Saptex  89,  p.  160,  General  Laws  of  Tex- 
as of  1909,  C(HQimonly  known  as  the  "Black- 
listing Law."  On  May  9,  1910,  appellee 
was  entployeil  aa  a  section  foreman  by  ap- 
pellant, and  on  July  18,  1910,  was  disclurg- 
ed,  wberetipon  be  made  Us  demand  for  a 
statement  in  wrltliig  as  to  the  cause  of  bla 
dlacba^.  Appellant  issued  a  aerrica  letter, 
aa  follows:  "This  is  to  certify  that  Thomaa 
A.  Griffin  haa  beoi  employed  In  tbe  capacity 
of  section  foreman  at  Renner  on  the  St 
Louis  Southwestern  Railway  C^pany  of 
Texas  from  May  9,  1910.  to  July  18,  1910. 
Discharged  for  not  dlstrlbutlDg  work  prop- 
erly and  Inability  to  surface  and  line  track. 
Previous  record,  March  26,  1010.  to  April  1, 
1910,  assistant  extra  gang  foreman.  Resign- 
ed. Services  satisfactory."  Appellee  alleged 
that  this  statement  was  false  and  malicious, 
that  he  had  had  several  years*  experience 
on  section  work  and  as  section  foreman,  per- 
forming and  directing  said  work,  was  capa- 
ble, experienced,  anl  skilled  therein;  that  he 
could  and  did  distribute  his  work  properly, 
and  could  and  did  surface  and  line  track; 
that  the  real  cause  of  bis  discharge  was  on 
account  of  a  personal  difference  which  he 
bad  on  July  10.  1910,  with  appellant's  gener- 
al roadmaster,  J.  J.  Hughes.  Appellant  at- 
tacked the  constitutionality  of  the  Blacklist- 
ing Law,  botb  by  demurrer  and  plea,  and  al- 
leged tbat  it  In  good  faith  attempted  to 
comply  with  said  statute,  and  that  the  rea- 
sons stated  In  said  service  letter  were  the 
trae  reasoiui  for  appeUee'a  discbarga;  that 
Ita  asdstant  roadmaster,  In  making  the  re- 
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port  on  which  Bald  letter  was  baaed,  acted 
In  good  faith  In  an  ^ort  to  perform  Ua 
doty  to  aj^Uant,  and  It  would  not  be  li- 
able fbr  a  mistake  in  Judgment  made  by  Ita 
roadmaster.  Appellant  farther  alleged  that 
It  did  not  make  such  letter  public,  but  fur- 
nished it  to  appellee  In  compliance  with  said 
statute,  at  his  request,  and  without  any  mal- 
ice, ill  will,  or  evil  intent  towards  appellee; 
that  It  had  the  right  to  exercise  and  act  upon 
its  own  Judgment  as  to. the  competency  of 
those  employed  as  section  foremen,  and  If  a 
mistake  should  be  made  in  the  discharge  of 
such  employe  it  would  not  be  liable  to  him; 
that  it  was  required  by  law  to  keep  its  track 
in  proper  condition  for  the  operation  of  its 
trains ;  that  it  was  necessary  to  employ  care- 
ful and  competent  section  foremen  to  keep 
the  track  in  proper  repair;  that  oth&e  rail- 
road companies  had  a  like  interest  la  keep- 
ing their  tracks  and  roadbed  in  repair ;  and 
that  such  commonicatlon  was  privileged,  and, 
there  no  malice,  111  wlU.  or  evil  intent 
shown,  plaintiff  conld  not  recover.  Defend- 
ant's exceptions  were  overruled,  and  upon 
trial  the  Jury  found  that  the  statement  fur- 
nished was  false,  and  awarded  plaintiff  |500 
damages.  Judgment  was  eut«ed  for  said 
amount,  from  which  d^endant  appealed. 

Assignmnits  1  and  3  raise  the  Issues 
whether  the  Blacklisting  Law  is  In  violation 
of  and  i^ragnant  to  the  following  provisions 
of  the  Oonstitntion  of  the  United  States 
and  of  the  state  of  Texas:  0)  The  fifth 
amendmrait  to  the  Gonstltntion  <yt  the  Unit- 
ed States,  wherdn  It  is  jn'ovided  "that  no 
per8(m  shall  be  deprived  of  life,  liberty  or 
property  without  due  process  of  law."  (2) 
The  fourteenth  amendment  to  said  Constitu- 
tion, wherein  it  Is  provided  "that  no  state 
shall  make  or  enforce  any  law  which  abridg- 
es the  privileges  or  Immunities  of  citizens  of 
the  United  States,  nor  shall  any  state  de- 
prive any  person  of  life,  liberty  or  property 
without  due  process  of  law,  nor  deny  to  any 
person  wlthtn  its  Jurisdiction  the  equal  pro- 
tection of  the  law.  (3)  Section  19  of  article 
1  of  the  Constitution  of  the  state  of  Texas, 
which  provides  "that  no  citizen  of  this  state 
shall  be  deprived  of  life,  liberty,  property, 
privileges  and  immunities,  except  by  due 
course  of  the  law  of  the  land.  (4)  The  fourth 
amendment  to  the  Oonstitntion  of  the  United 
States,  wherein  it  provides  that  "the  right  of 
the  people  to  be  secure  in  their  persons,  hous- 
es, papers  and  effects  against  unreasonable 
searches  and  seizures  shall  not  be  violated." 
(5)  The  first  amendment  to  the  Constitution 
ot  the  United  States  prohibiting  the  enact- 
ment of  any  law  abridging  tlie  freedom  of 
speech  or  of  the  press.  (6)  Article  1  of  the 
Gonstitntton  of  the  state  of  Texas,  wUch 
provides  "that  evoy  parstm  shall  be  at  Uber- 
tgr  to  speak,  write  or  publish  his  opinions  on 
any  subject" 

Sectltms  3  and  4  of  article  691,  Bevised 


Statutes  of  1911,  rdating  ta  MacUlsllng; 
read  as  follows: 

"Sec.  3.  Where  any  corporation,  or  receiv- 
er of  the  same,  doing  business  in  this  states 
or  any  agent  or  employe  of  such  corporation 
or  recover,  shall  have  discharged  an  em- 
ploye, and  such  employe  demands  a  state- 
ment In  writing  of  the  cause  of  his  dis- 
cbarge, and  such  corporation,  receiver,  agent 
or  employe  thereof  falls  to  furnish  a  true 
statement  of  tlie  same  to  such  discharged 
emi^oye,  within  ten  days  after  such  demand, 
or  where  any  corporation  or  receiver  ^of  the 
same,  or  any  officer  or  agent  of  such  corpo- 
ration or  receiver  shall  fall,  within  ten  days 
after  written  demand  for  the  same,  to  fur- 
nish to  any  employe  voluntarily  leaving  the 
service  of  such  corporation  or  recover,  a 
statement  in  writing  that  such  employe  did 
leave  such  service  voluntarily,  or  where  any 
corporation  or  receiver  of  the  same,  doing 
business  within  this  state,  shall  fall  to  ahow 
in  any  statement  under  the  provision  of  this 
titie  the  number  of  years  and  months  during 
which  such  emi^oye  was  In  the  service  of 
said  corporation  or  receiver  in  each  and  ev- 
e^  s^;>arate  capacity  or  position  in  ^ch 
he  was  employed,  and  whether  his  services 
were  satisfactory  in  each  such  capacity  or 
not,  or  where  any  snCh  ocnporaflon  or  r» 
celver  shall  tall  within  tsa  days  after  writ- 
ten demand  tm  the  same  to  furnish  to  any 
such  emplojre  a  true  copy  ot  the  statement 
OEiginally  gLrai  to  sncb  employe  for  bis  use 
in  case  Iw  shall  have  lost  or  is  otherwise  de- 
prived  of  the  use  of  the  said  original  state- 
ment 

"Sec:  4.  Where  any  G0tparati<m,  or  receive 
er  of  same,  doing  business  In  this  state,  or 
any  agent  or  officer  of  the  same,  shall  bavo 
received  any  request,  notice  or  communica- 
tion, eitfaor  In  wrltiiog  or  otherwise, '  from 
any  person,  company  or  corporation,  pre- 
venting, or  calculated  to  prevent,  the  employ- 
ment of  a  person  seeing  anployment^  and 
shall  fail  to  furnish  to  such  person  seeking 
employment,  within  ten  days  after  a  demand 
in  writing  therefor,  a  tame  statonwt  of  such 
request,  notice  or  communlcatton,  and.  It  in 
writing,  a  true  «^  ut  same,  end.  if  other- 
wise than  In  writing,  a  true  statement  there- 
of, and  a  true  interpretation  of  Its  meaning, 
ai^  the  names  and  addresses  of  the  persons, 
company  or  corporation  furnishing  the  same.** 

Other  articlea  provide  that  any  dlacrlndna- 
tion  mentioned  in  tin  titie  is  prohUdted  and 
declared  illegal,  and  shall  subject  the  defend- 
er to  the  payment  of  a  penalty,  but  also  pro- 
vide that  if  a  true  statemmt  is  given  it  shall 
never  be  used  as  the  cause  of  an  action  for 
lib^  eltbet  dvU  or  criminal,  against  the 
agent,  company,  or  corporation  so  furnishing 
same. 

[1]  Appellants  apparently  rdy  most  strong- 
ly upon  the  theory  that  said  section  8  violat- 
es the  Constitution  of  the  state  of  l^as  by 
curtailing  the  freedom  of  qieech.   In  sop- 
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port  of  this  contention,  we  are  cited  to  wever- 
al  cases  from  otber  states,  among  them  that 
of  Ex  parte  Harrison.  212  Mo.  88,  110  S.  W. 
709,  m  Am.  St  Rep.  657,  15  Ana  Cas.  1, 
by  the  Supreme  Court  of  Missouri;  but  we 
do  not  consider  said  case  in  point  because  the 
law  therein  considered.  In  addition  to  provid- 
ing that  printed  reports  regarding  qoallflca- 
tlons  of  candidates  should  give  the  Informa- 
tion upon  which  the  report  was  based  as 
well  as  the  names  of  the  persons  furnishing 
Buch  information,  absolutely  prohibits  the 
publication  of  any  report  unless  It  contains 
such  information.  The  publication  in  ques- 
tion was  held  to  be  neither  blasphemous, 
seditious,  obscene,  or  defamatory,  and  the 
court  said  that  a  law  prohibiting  its  publica- 
tion, except  upon  the  expensive  condition  of 
Including  the  additional  Information  mention- 
ed, was  in  violation  of  the  Constltatlon  of 
the  state  of  Missouri. 

Another  case  is  that  of  Wallace  v.  Railway, 
04  Ga.  732,  22  8.  B.  679,  in  which  the  court 
held  a  law,  similar  to  the  one  now  being 
con8id»«d  by  us,  to  be  unconstitutional  be- 
cause in  violation  of  a  constitutional  provi- 
sion similar  to  ours;  the  court  stating  that 
such  a  statute  is  violative  of  the  general  prl- 
Tate  right  of  silence,  enjoyed  in  such  state 
by  all  persons,  natural  or  Artificial,  from 
time  Immunorlal,  and  was  utterly  void  and 
of  no  ^ect.  The  court  also  used  the  fol- 
lowing expression:  "Liberty  of  ^>eech  and 
of  writing  Is  secured  by  the  ConsUtutioo, 
and  Incident  thereto  is  the  corr^tive  liber- 
ty of  silence,  no  less  Important  or  lees  sa- 
cred." It  appears  that-  Georgia,  In  1895, 
adopted  a  law  containing  a  provision  sub- 
stantially the  same  as  section  No.  6  of  our 
law,  her^before  set  out  4  L.  B.  A.  (N. 
8.)  1007.  We  are  not  advised  whether  the 
courts  have  passed  upon  the  constitutionality 
ot  said  provision  adopted  in  1895,  but  pre- 
sume It  has  not  been  held  unconstitutional  or 
else  the  editor  of  L.  R.  A.  would  have  called 
attention  to  the  fact  The  Supreme  Court  of 
Kansas,  passing  upon  a  similar  statute  in 
the  case  of  A.,  T.  &  8.  F.  Ry.  Go.  v.  Brown, 
80  Kan.  812.  102  Paa  450,  2S  L.  R.  A.  (N. 
8.)  247,  183  Am.  St  Rep.  213,  18  Ann.  Oas. 
346,  followed  the  Geo^a  case,  and  the  court 
naed  the  follovrlng  language:  "Again,  is  not 
the  freedom  to  rmaln  silent,  to  neither  write 
nor  publish  anything  on  a  certain  subject, 
Involved  as  an  element  in  the  guaranteed 
right  to  'freely  speak,  write  or  publish  th^ 
sentlmrats  on  all  subjects,  being  responsible 
for  the  abuse  of  such  rights'?  It  would  seem 
that  the  liberty  to  remain  silent  is  correla- 
tlTe  to  the  freedom  to  speak.  If  one  must 
si^eak,  he  cannot  be  said  to  freely  speak." 

The  two  last-m«itioned  cases  had  been  de- 
cided before  the  question  of  the  constitution- 
ality of  our  law  was  considered  by  the  Court 
of  GlvU  Appeals  of  the  Fifth  district,  In  the 
case  of  Railway  v.  Hixon,  126  S.  W.  ^8,  and 
the  court  after  discussing  the  same,  held  our 
law  constltatlfniaL    Onr  Suprone  Court 


granted  a  writ  of  error  in  the  Hlxon  Case, 
but  found  it  unnecessary.  In  disposing  of  the 
case,  and  probably  unwise,  to  pass  upon  the 
constitutionality  of  the  law,  although  rec- 
ognizing the  question  to  be  of  faMeacUng 
Importance. 

Section  8,  art  1,  of  the  Bill  of  Rights, 
reads  as  follows :  "Every  person  shall  be  at 
liberty  to  ^}eak,  write  or  publish  his  opin- 
ions on  any  subject  being  responsible  for  the 
abuse  of  that  privilege ;  and  no  law  ahall  ever 
be  passed  curtailing  the  liberty  of  speech  or 
of  the  press.  In  prosecutions  for  the  publi- 
cation of  papers  investigating  the  conduct 
of  officers,  or  men  in  public  caiwclty,  or  when 
the  matter  published  la  proper  for  public 
Information,  the  truth  tbweof  may  be  given 
in  evidence.  And  in  all  indictments  for 
libels,  the  Jury  shall  tiave  the  right  to  deter- 
mine the  law  and  the  facts,  under  the  direc- 
tion of  the  court  as  In  other  cases." 

At  common  law  actions  for  slandw  and 
libel  existed.  By  our  statutes  both  criminal 
and  dvll  libel  have  been  defined,  and  slander 
by  orally  or  otherwise  falsely  and  malicious- 
ly, or  falsely  and  wantonly,  Imputing  a  want 
of  chastity  to  a  female,  was  In  1879  made  a 
criminal  offHise:  Our  criminal  libel  law  was 
held  constitutional  in  the  case  of  Morton  v. 
State,  8  Tex.  App.  516.  In  the  case  of  Hatch- 
er T.  Bange,  98  Tex.  85,  81  S.  W.  289,  our 
Supreme  Court  has  held  that,  since  the  en- 
actm^t  of  the  slander  statqte  above  men< 
Uoned,  to  Impute  a  want  of  chastity  to  a 
female  is  actionable  per  se,  though  prior  to 
its  ^actment  following  the  common-law 
rule,  it  was  held  that  special  damages  would 
have  to  be  shown  before  an  action  would  lie. 
In  the  case  of  Walker  v.  Light  Pub.  Co..  90 
Tex.  GlT.  App.  169,  70  S.  W.  558.  the  court. 
In  speaking  of  our  dvll  libel  law,  said :  **We 
are  of  the  opinion  that  It  was  the  manifest 
purpose  of  the  Legislature,  in  enacting  the 
statute  quoted,  to  cover  the  entire  subject  of 
libel  as  applied  to  dvll  suits,  regardless  of 
what  may  have  bem  the  rules  of  common 
law  and  dedalcntf  ot  the  oonrts  on  the  sob- 
Ject" 

Abuses  of  freedom  of  speech  are  not  limit- 
ed to  actions  of  libel  or  Zander,  but  also 
include  statements  constituting  false  and 
fraudulent  representations,  which  may  lead 
to  the  Injury  of  the  proper^  rights  of  anoth- 
er.  So,  the  right  of  silence  Is  not  an  abso- 
lute one,  as  "a  duty  to  speak,  which  Is  the 
ground  of  liability,  arises  wherever  and  only 
where  silence  can  be  considered  as  having 
an  active  property,  that  of  misleading." 
Blgelow  on  Fraud,  p.  1^. 

Modem  business  conditions  are  such  that 
by  means  of  corporations  vast  business  enter- 
prises are  carried  on  requiring  the  employ- 
ment of  many  persons,  and  liaving  many  dif- 
ferent details,  the  proper  attention  to  which 
is  necessary  for  the  success  of  the  business. 
The  execution  of  these  details  requires  in 
many  Instances  special  knowledge  and  qual- 
iflcaUtnu.   Wtten  a  man  has  quaUfled  him- 
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aelf  for  a  particular  aTocatlon,  If  he  be  de- 
prived of  the  privilege  of  exercising  such 
avocation,  great  injary  1b  inflicted  upon  falm 
and  those  dependent  upon  falm.  When  cus- 
toms have  grown  up  which  permit  this  to 
be  accomplished  unjustly,  it  becomes  neces- 
sary for  the  Legislature  to  take  steps  for 
the  protection  of  the  large  portion  of  its 
citizens  whose  rl^ts  are  jeopardized  by 
such  customs. 

Our  I«^slature,  in  the  law  now  being  con- 
sidered, sought  to  prevent  such  Injustice. 
Section  4  of  the  law  prevents  secrecy  by 
providing  that,  if  any  Information  Is  given 
to  any  corporation  calculated  to  prevmt  any 
person  from  getting  employment,  such  cor- 
poration upon  demand  shall  furnish  the  em- 
ploye with  a  copy  thereof.  Section  5  pro- 
vides that,  after  failing  to  give  an  employ^ 
a  statement  of  the  cause  of  his  dlsehai^,  it 
sliall  be  unlawful  to  furnish  such  informa- 
tion to  some  other  corporation.  But  these 
provisions  alone  would  be  ineffectiTe  under 
the  customs  which  have  grown  up.  Corpo- 
ra tiona,  having  inaugurated  a  custom  to  fur- 
nish other  corporations  with  information  con- 
cerning their  ex-employ£s,  would,  of  course, 
decline  to  give  Information  after  refusing  the 
employe  a  statement:  but  such  refusal  would 
of  itself  be  sufficient  to  apprise  the  other 
corporation  of  the  fact  that  the  first  cor- 
poration had  declined  to  give  the  mitiloyi 
a  statement  Under  such  circumstances,  it 
would  naturally  be  Inferred  that  the  em- 
ploye had  severed  his  connection  with  his 
employer  under  circumstances  reflecting  dis- 
credit upon  him.  If  he  be  discharged  be- 
cause of  dislike  of  him  by  one  of  his  su- 
periors, the  impression  neverUieless  would 
prevail  that  he  had  been  discharged  for  ade- 
quate cause.  The  failure  to  give  a  state- 
ment, taken  in  connection  with  the  customs, 
may  amount  to  a  misrepresentation  as  in- 
jurious as  a  spoken  or  written  mlar^resenta- 
tlon.  In  addition,  it  may  be  more  unjust 
than  a  written  or  verbal  misrepresentation 
because  the  employe  will  not  know  what  to 
meet,  while  be  would  have  a  chance  to  dis- 
prove a  false  statement  brought  to  bts  knowl- 
edge. Section  3  meets  ttils  objection  by  re- 
quiring the  corporation  upon  written  demand 
to  furnish  a  true  statement,  in  writing,  of 
the  reasons  for  his  discharge,  or,  if  he  vol- 
untarily left  Its  service,  thai  a  statement 
to  that  effect  This  prevents  sllraice  in  those 
cases  in  which  silence  would  amount  to  a 
misrepresentation,  and  of  course  prohibits 
an  active  misrepresentatiw  by  requiring  the 
truth.  When  the  true  cause  Is  given,  no 
matter  how  injurious  the  statement  may  be, 
no  liability  attaches.  If  freedom  of  silence 
be  a  necessary  correlative  of  freedom  of 
speech,  then,  the  freedom  of  speech  being 
subject  to  abuse,  the  freedom  of  silence  may 
also  be  subject  to  abuse,  as  shown  by  cases 
of  fraud.  The  Legislature  may  enact  stat- 
utes preventing  abuse  of  the  freedom  of 
speedy  and  the  necesaaiy  corr^tin  tol- 


lows  that  it  may  enact  laws  prercutinc  tbe 

abuse  of  the  freedom  of  silence. 

In  the  case  of  Morton  v.  State,  supra,  tbe 
court,  in  discussing  the  criminal  libel  law, 
said:  "But  the  exercise  of  a  right  is  es- 
sentially dlflTerent  from  an  abuse  of  it  The 
one  Is  no  legitimate  inferraice  from  the  oth- 
er. Common  sense  here  promulgates  the 
broad  doctrine,  'sic  utere  tuo  ut  non  allium 
leedas — so  exercise  your  own  freedom  aa  not 
to  infringe  the  rights  of  others  or  the  pub- 
lic peace  and  safe^.'  Story  on  Const  { 
1881." 

We  hold  that  the  law  being  considered  is 
not  In  violation  of  the  constltntlonal  guar- 
anty of  freedom  of  speech. 

[2]  Tlie  next  contention  earnestly  present- 
ed by  appellant  is  that  the  law  contravenes 
the  nineteenth  section  of  the  Bill  of  Bights 
of  the  Constitution  of  Texas,  and  the  four- 
teenth amendment  to  the  Constitution  of  the 
United  States,  In  that  it  deprives  appellant 
of  privileges,  liberty,  and  property  without 
due  process  of  law.  Appellant  says  that 
the  giving  of  a  service  letter  is  a  part  and 
parcel  of  the  contract  of  employment  and 
discharge  of  employes,  that  such  contract  is  a 
private  contract  and  one  which  the  Legisla- 
ture cannot  Interfere  with.  It  Is  to  be  borne  in 
mind  that  this  law  does  not  interfere  with 
the  employer's  right  to  employ  and  dlB<diarge 
as  he  pleases,  for  any  or  no  reason,  but  mere- 
ly requires,  after  the  relation  has  terminat- 
ed, that  upon  demand  a  true  statement  be 
furnished  of  the  reason  for  the  severance 
of  the  relation  of  employer  and  employe. 
Appellant  says  that  the  law  means  that  the 
railroad  company  is  required  to  speak  the 
truth  as  the  Juty  afterwards  finds  the  truth 
to  be;  that  if  the  cause  is  not  stated  In  ac- 
cordance with  the  opinion  of  the  12  Jurors 
the  company  is  held  liable.  We  must  as- 
sume that  if  the  railroad  company  states 
the  truth  it  will  have  some  evidence  to  sub- 
stantiate its  statement  It  is  true  that  If 
there  Is  a  conflict  the  Jury  can  pass  upon 
the  weight  to  be  given  to  the  evidence,  and 
It  is  also  true  that  the  Jury  may  err  and 
accept  testimony  as  true  which  is  untrue 
and  perpetrate  Injustice;  but  the  same  may 
be  said  of  any  law  under  which  facts  are 
submitted  to  a  Jury.  There  must  be  some 
tribunal  to  pass  up<m  the  truth  or  falsity  of 
the  statement  and,  when  the  matter  is  de- 
termined as  all  other  matters  of  litigation, 
appellant  cannot  be  heard  to  complain.  It 
Is  alao  to  be  borne  in  mind  that  appellant  Is 
not  required  to  try  an  employe  before  dis- 
charging him,  and  state  its  conduslon  as 
to  his  guilt  or  Innocence  in  his  service  let- 
ter. It  can  discharge  for  no  cause  whatever, 
and,  if  It  dls<^rge0  a  man  upon  receipt  of 
information  or  evidence  tliat  lie  has  indulged 
in  Intoxicants,  it  la  not  neoeaaary  that  it 
should  state  tbat  he  was  dmnk.  So,  again, 
if  It  receives  Information  that  an  engineer 
failed  to  sound  the  whiaUe  at  a  crossing,  it 
need  not  atate  tbat  he  fiiiled  to  aoood  the 
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whistle.  In  either  event,  the  statemoit  can 
be  based  upon  the  actual  knowle<^  or  In- 
formation possessed. 

However,  to  the  extent  that  It  adds  to 
evei7  contract  between  a  corporation  em- 
ployer and  the  employ^  a  clause  entitling 
the  latter  to  a  service  letter  stating  the  tme 
reascm  for  the  termination  of  the  contract 
between  them,  it  may  be  said  that  the  law 
interferes  with  the  liberty  of  the  corporation 
to  make  contracts  with  respect  to  Its  busi- 
ness. While  It  would  ordinarily  appear  tbat 
corporations  would  be  subject  to  restrictions 
that  an  indlTldual  would  be  free  from,  yet. 
In  80  tai  as  the  fourteenth  amendment  Is 
concerned,  a  corporation  has  been  ruled  by 
the  Supreme  Court  of  the  Uoited  States  to 
be  a  person.  Nevertheless,  every  Interference 
with  the  right  of  contract  is  not  interdicted, 
and  we  think  there  is  authority  for  iQ>bold- 
Ing  this  statute  without  justifying  the  same 
up<Hi  the  ground  that  it  Is  a  legitimate  exer- 
cise of  the  police  power.  Knoxvllle  Iron  Oo. 
V.  Harbison,  183  U.  S.  15,  22  Sup.  Ct  1, 
46  L.  Ed.  60.  We  are  also  of  the  opinion 
that  under  the  authority  of  the  case  Just 
cited,  as  well  as  the  dedsions  of  our  Supreme 
Court,  the  law  can  be  sustained  as  a  valid 
exercise  of  the  police  power.  The  latest  ut- 
terance we  find  on  this  subject  Is  the  opinion 
In  the  case  of  Nash  Hardware  Oo.  v.  Morris, 
146  S.  W.  874,  invohing  the  constitutionality 
of  artlde  3071,  ReWscd  Statutes  of  1911, 
known  as  the  "Bulk  Sales  Law,"  which 
provides  that,  In  addition  to  a  purchaser  of 
merchandise  in  bulk  being  required  to  pro- 
cure from  the  seller  a  sworn  list  of  his  cred- 
itors, he  must  notify,  in  writing,  each  of  such 
creditors  of  his  Intention  to  purchase  said 
stock  of  goods.  The  court  held  said  act  to 
be  a  reasonable  exercise  of  the  police  power 
of  the  state,  and  after  quoting  with  approval 
the  definition  given  by  Judge  Cooley,  In  his 
work  on  Constitutional  Umltatlons  ([6tb  Ed.] 
p.  706),  said:  "Men  are.  Individual^,  large- 
ly interested  in  and  dependent  upon  the  suc- 
cess or  failure  of  others ;  and  the  public  are 
Interested  in  the  protection  of  the  rights  of 
Individuals  and  the  prevention  of  frauds  In 
the  transactton  of  the  business  of  the  conn- 
try.  Tb»  Legislature  may.  In  the  exercise 
of  police  power,  regulate  by  reasonable  re- 
qulremrats  the  btisiness  transactions  of  the 
citizens.  Railway  Co.  v.  Dallas,  98  T«z.  396, 
84  S.  W.  648,  70  U  R.  A.  860."  The  court 
took  Judicial  notice  of  the  tact  that  litigaUon 
frequently  resulted  because  of  fraudulent  con- 
veyances, and  the  protection  afforded  to 
creditors  under  the  fbrmer  laws  was  inade- 
qnate,  and  concluded  there  were  sound  rea- 
sons why  the  Legislature  should  adopt  some 
regulations  by  which  fraud  might  be  prevented 
The  court  said,  also:  "The  masses,  the  con- 
somers  of  goods,  the  public,  are  brought  in- 
to contact  with  the  retail  dealers,  and  thus 
tbe  public  are  Interested  in  their  solvmcy 
and  charactw;  therefore  the  provisions 
wtakb  pcevant  bmod  Is  oC  interest  to  the 


people  at  larger  The  opportunl^  for  fraud- 
ulent sales  of  their  8to<^  by  retail  debtors 
necessarily  has  the  effect  to  discredit  the 
class,  and  cause  more  stringent  rules  of  cred- 
it and  collection  to  be  adopted.  It  Is  especial- 
ly hurtful  to  the  one  with  little  means,  who 
has  not  made  a  reputation  for  (air  dealing. 
The  ^ecttve  preventive  which  this  law  pro- 
vides will  give  more  confidence  to  the  trade, 
to  the  advantage  of  the  retail  dealer,  and  to 
the  public." 

In  this  case  we  consider  the  rights  of  a 
very  large  part  of  our  poimlatlou,  and.  In 
so  far  as  the  employes  of  public  service  cor- 
porations are  concerned,  a  portion  of  our 
population  upon  whose  services  In  their  avoca- 
tions the  public  generally  depends  largely 
for  conveol^iceB  and  privileges.  To  pre- 
voit  dlssatisfiictton  among  such  employfti  by 
reason  of  injustice  In  the  nature  of  the 
fraudulent  prevention  of  their  plying  their 
avocation  Is  a  matter  of  deep  concern  to  the 
public  g^erally.  In  all  contests  between 
such  employte  and  their  emiployers,  the  pub- 
lic, as  a  general  rule,  suffers  equally  with  the 
participants  In  tbe  struggle.  Appellant,  In 
Its  brief,  states  that  in  1908  there  were  nearly 
60,000  railroad  employes  In  Texas.  This  class 
of  employes  alone  constitutes  a  considerable 
portion  of  our  population,  to  say  nothing  of 
the  many  other  employes  of  corporations,  and 
this  law,  while  designed  i»imarily  to  pro- 
tect the  employe  from  injury  in  the  nature  of 
a  fraudulent  deprivation  of  his  avocation, 
inures  to  the  benefit  of  tbe  public  generally 
by  protecting  desirable  employes  In  the  pur- 
suit of  their  avocation,  and  the  more  efficient 
the  employes  are  who  serve  public  service 
corporations,  the  more  safely  and  efficiently 
will  the  public  be  served.  laws  requiring 
all  corporations  to  pay  their  employes  their 
wages  semimonthly  have  been  upheld  as  a 
legitimate  exercise  of  the  police  power  in 
several  of  the  states.  State  v.  Railway  Co., 
242  Mo.  839,  147  S.  W.  118,  and  cases  there- 
in cited. 

The  law  now  b^g  considered  "Is  intend- 
ed and  well  calculated  to  promote  peace  and 
good  order,  and  to  prevent  strife"  between 
employes  and  those  organizations  of  labor 
authorized  to  be  Incorporated  under  tbe 
Acts  of  1899,  p.  262.  We  bdleve  that,  under 
tbe  opinion  of  our  Supreme  Court,  we  are 
not  only  authorized  but  required  to  hold  that 
the  Blacklisting  Law  deals  with  a  subject 
proper  to  be  dealt  with  under  the  police 
power,  and  we  have  already  expressed  our 
opinion  that  It  Is  not  an  unreasonable  regula- 
tion In  so  far  as  it  requires  the  service  let- 
ter to  be  given. 

[S]  The  next  c«itention  urged  by  appellant 
Is  that  tbe  Blacklisting  Law  denies  to  the 
railroad  company  the  equal  protection  of  tbe 
laws,  Id  tbat  the  corporation,  or  receiver  of 
the  same,  is  required  to  do  something  which 
the  individual  employer  is  not  required  to 
do.  In  othet  words,  employes  of  corporations, 
or  xeoeiven  of  corporattona^  are  antttied  to  a 
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service  letter,  while  onployte  of  persons, 
partnerships,  and  Jolnt-Btock  companies  are 
not  entitled  to  one.  Attention  Is  also  called 
to  the  fact  that  competition  may  exist  be- 
tween corporations  and  others^  and  one 
wonld  carry  a  burden  from  which  the  other 
Is  relieved. 

a?he  right  to  classify  persona  with  respect 
to  legislation  Is  recognized  by  all  courts,  and 
it  is  agreed  that  the  same  shall  not  be  arbi- 
trarily done,  but  shall  be  based  upon  reascm. 
However,  in  applying  this  rule  much  trouble 
has  been  experienced. 

In  the  cases  of  Railway  t.  Orenlg,  142  8. 
W.  135.  and  Railway  v.  Scott,  143  S.  W.  710, 
In  both  of  which  writ  of  error  was  refused, 
the  Act  of  the  Slst  Leg.  (1st  Called  Session) 
p.  279,  was  held  not  obnoxious  to  this  objec- 
tion, although  conferring  upon  employ^  en- 
gaged in  the  railroad  business  rights  not 
given  under  our  law  to  employ^  of  persons 
engaged  In  other  lines  of  business.  In  the 
case  of  CampbeU  v.  Cook,  86  Tex.  630,  26  S. 
W.  486,  40  Am.  St  Rep.  878,  the  Mow- 
Servant  Law,  as  It  was  first  enacted,  was 
held  constitutional,  although  it  applied  only 
to  railway  corporations.  In  all  'of  these  cases 
the  objection  that  the  laws  did  not  apply  to 
other  common  carriers  was  held  Insufficient 
to  constitute  class  legislation,  and  In  the 
last-mentioned  case  the  law  only  applied  to 
corporations,  although  it  has  since  been 
changed  to  Indude  persons  and  receivers 
operating  or  controlling  railroads.  The  ob- 
jection, that  the  law  did  not  Include  Individu- 
als, copartnerships.  Joint-stock  companies, 
and  receivers,  was  not  specifically  urged; 
the  only  objection  being  that  it  did  not  apply 
to  other  common  carriers.  However,  as  the 
court  expressly  held  It  did  not  apply  to  re- 
cdvera  and  bad  the  fact  In  mind  that  re- 
ceive were  engaged  In  business  as  common 
carriers,  we  may  assume  that  the  court  con- 
sidered It  immaterial  that  the  law  did  not 
Include  recovers,  and  of  course,  If  audi  fiict 
was  immaterial,  then  It  would  also  be  un- 
necessary that  it  should  include  Individu- 
als, copartnerships,  and  Joint-stock  compa- 
nl^  The  court  cited  the  case  of  Railway  v. 
Hackey,  127  U.  S.  209,  8  Sup.  Ct  1161,  32 
L.  Ed.  107,  and  othw  decisions  by  the  Su- 
preme Court  of  the  United  States.  It  does 
not  appear  from  the  above-discussed  cases 
that  the  clEBBlflcatton  was  xeaulnd  to  be 
baaed  i^on  tbe  kind  of  bnslneBB  conducted 
because  said  laws  did  not  apply  to  otbw  com- 
mon carriers  than  railroads,  though  such  oth- 
er carrtera  might  come  In  ctUDpetltion  with 
the  railroads. 

In  the  caae  of  Beaumont  TracCioa  Ca  t. 
State,  67  Tex.  Civ.  Appw  606,  122  S.  W.  616. 
an  act  making  it  nnlawtnl  for  aa  electric 
railway  corporation  to  apeats  Its  cars  dur- 
ing certain  months  witboat  screeDlng  tbe  for* 
ward  end  for  tbe  protection  of  tbe  motorman 
was  bdd  unoonstltatltAal  because  allying 
only  to  corporations  engaged  In  such  busi- 


ness, while  persons,  copartnerships,  and  Joint- 
8t<Ki  companies  could  engage  In  the  business 
without  thus  equipping  the  cars.  No  writ  of 
error  was  applied  for  In  said  case.  In  tbe 
case  of  State  r.  T.  &  P.  Ry.  Co.,  143  S.  W. 
223.  the  Eighth  Court  of  CivU  Appeals  up- 
held the  constltQtlonaltty  of  Acts  of  31st 
Legislature,  c  06,  compelling  railroad  corpo- 
rations to  maintain  water-closets  at  pas- 
senger stations;  the  court  expressing  the 
opinion  that  such  holding  was  in  accord  with 
the  opinions  of  our  Suprenje  Court  In  the 
cases  of  Campbell  v.  Cook,  supra.  Insurance 
Co.  T.  Chownlng,  86  Tex.  660,  26  8.  W.  982, 
24  L.  B.  A,  604,  and  Supreme  Lodge  t.  John- 
son, 98  Tex.  1,  81  8.  W.  18.  The  court  inti- 
mated that  if  It  was  an  original  proposition 
It  would  be  inclined  to  hold  that  tbe  dasslfl- 
catlon  made  in  the  law  was  arbitrary  In  not 
induding  receivers,  but  laid  no  stress  upon 
the  failure  to  include  Individuals,  copartner- 
ships, associations,  and  trustees,  since  as  a 
practical  matter  railroads  are  owned  and  op- 
erated by  corporations  as  receivers,  and  tbe 
Legislature  may  deal  with  practical  condi- 
tions. 

In  the  case  of  Railway  v.  Mackey,  127  U. 
S.  205,  8  Sup.  Ct  1161,  82  L.  Ed.  107,  the 
court  sustained  the  FoUow-Servant  Law  of 
Kansas,  which  applied  to  every  railroad  com- 
pany organized  or  doing  business  In  the 
state,  and  said  In  part:  "And  when  legisla- 
tion applies  to  particular  bodies  or  associa- 
tions, Imposing  upon  them  additional  liabili- 
ties, it  Is  not  open  to  the  objection  that  It 
denies  to  them  the  equal  protection  of  tbe 
laws,  If  all  persons  bron^t  under  its  In- 
fiuence  are  treated  alike  under  the  same  con- 
ditions." 

In  the  case  of  Railway  v.  Bills,  165  U.  S. 
150,  17  Sup.  Ct  255,  41  L.  Ed.  666,  the  Su- 
preme Court  of  the  United  States  held  on- 
constitutional  the  Act  of  April  6, 1889  (Laws 
1889,  c  107),  passed  by  our  L^islatore,  re- 
quiring railroad  corporations  to  pay  910  at- 
torney's fees  on  certain  claims,  upon  tbe 
ground  that  the  dasslficatlon  made  was  ar- 
bltrary.  The  court  said.  In  part:  "If  It  be 
said  that  this  penalty  Is  cast  only  upon  cor* 
poratl<»i8,  that  to  them  special  ifflvU^es  are 
granted,  and  therefore  upon  tbom  special 
burdens  may  be  imposed.  It  is  a  sufficient  ai»> 
swer  to  say  that  the  pmalty  Is  not  InqNwed 
upon  all  corporations.  The  burdox  does  not 
go  with  the  privilege.  Only  raflroads,  of  all 
corporations,  are  selected  to  bear  this  pen* 
al^.  The  rale  of  eqaaUly  Is  Ignored.  It 
may  be  said  that  certain  oupwatlons  are 
chartered  for  charitable,  educational,  or  re- 
UgiouB  purposes,  and  abundant  xeascm  for 
not  visiting  tbem  wltb  a  penalty  fat  the  non- 
pa^nent  of  ddits  la  ftnmd.  in  tbe  fact  that 
their  diartered  privUeeee  are  not  glvai  for 
pecuniary  profit .  But  the  penalty  is  not  im- 
posed upon  all  bosinees  corporations,  all  char- 
tered for  the  purpose  of  prtvate  sain.  The 
banking  corporations,  tbe  manofkcturing  cor- 
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porations,  and  others  like  them,  are  exempt 
Farther,  the  penalty  Is  Imposed,  not  npon  all 
eorporattons  charged  with  the  Qoasl  public 
duty  of  transportation,  but  only  npon  those 
charged  with  a  particular  form  of  that  duty. 
So  the  dasslflcation  Is  not  based  on  any  Idea 
pf  spedal  prlvll^es  by  way  of  Incorporation, 
nor  for  special  prlTileges  given  thereby  for 
purposes  of  private  gain,  nor  er&i  of  such 
privll^s  granted  for  the  discharge  of  oae 
general  class  of  public  daties." 

In  the  case  of  Hallway  v.  Paul,  ITS  U.  S. 
402.  19  Sup.  Gt.  419,  43  L.  Ed.  746,  the  conrt 
upheld  an  act  by  the  Arkansas  Ij^lslature 
requiring  railroad  companies  to  pay  their 
enrployfe  when  discharged  their  unpaid  '• 
wages,  or  the  same  should  continue  at  the 
same  rate,  not  exceeding  60  days,  imtll  pay- 
ment was  made.  Considerable  stress  was 
laid  npon  the  constitutional  prvvlslon  of  said 
state  providing  that  a  charter  of  incorpora- 
tion could  be  revoked  wbenevw  In  the  opin-  i 
ion  of  the  Legislature  such  charter  was  In- 
jurious to  the  citizens  of  the  atatb  It  was 
held  that  this  reservation  of  ri^  to  revoke 
antborlMd  an  amendmoA ;  the  court  saying: 
"This  act  was  purely  iwoapeetlve  in  its  oper* 
atlon.  It  did  not  interfere  with  vested 
rights,  or  existing  contracts,  cx  deatfoy,  or 
sensibly  encroach  upon,  the  right  to  contract, 
altbougb  it  did  impose  a  duty  In  retanooa 
to  the  payment  of  wages  actually  earned, 
which  resbicted  future  contracts  in  the  par- 
ticular named." 

In  the  case  of  State  v,  Missouri  Pac.  R.  B. 
Ca,  sniwa,  the  8npr«ne  Oourt  of  Missouri 
held  a  law  cwstltutional  which  required  the 
semlmonUily  payment  of  wages  all  corpo- 
rations doing  business  In  the  state,  such  law 
being  held  a  valid  exeardse  of  the  police  pow- 
er, and  as  not  an  arbitrary  clasalficatltm  be- 
cause there  Is  a  difference  between  oorp<M»te 
onployers  and  individual  employers  In  the 
»tent  of  llaMllty  of  those  aigai^g  In  the 
business,  and  the  lab<wer  has  better  tedlitles 
for  knowing  the  financial  status  of  the  In- 
dividual employer,  and  Olo  lattor  In  general 
ceases  an  uiqin^table  business  more  readily 
than  a  corporation  conducted  by  agents. 

From  the  two  Texas  cases  first  discussed, 
It  is  seen  that  the  mere  fact  that  employ^ 
of  corporations  are  given  benefits  not  given 
to  other  employ^  Is  Insufficient  to  constitate 
arbitrary  classification,  and  from  the  other 
Texas  cases  It  la  seen  that,  if  this  law  men- 
tioned only  railroad  corporations  and  receiv- 
ers thereof,  such  classification  would  be  up- 
held. Appellaut  cannot  contend  that  any  of 
its  competitors  would  be  exempted  from  the 
bnrdw  to  whldi  it  is  subjected  under  this 
law,  because  as  a  practical  matter  the  busi- 
ness of  railroads  in  Texas  Is  conducted  by 
corporations  and  receivers.  However,  appel- 
lant seeks  to  avail  Itself  of  the  Inequality 
that  other  corporations  may  be  subjected  to 
under  this  act,  which  In  fact  do  compete 
with  individuals  and  copartnerships.  While 


It  ai^>ear8  reasonable  and  right  that  no  dis- 
crimination should  be  made  by  the  Legisla- 
ture between  a  business  conducted  by  an  in- 
dividual and  Identically  the  same  business 
conducted  by  a  corporation,  unless  the  dis- 
crimination be  in  respect  to  a  matter  in 
whldi  the  fact  of  incorporation  solely  makes 
the  dlfPereDce,  yet  there  48  at  least  a  strong 
Inference  to  be  Indulged  that  our  Suprone 
Court,  in  the  case  of  Campbell  v.  Oook.  su- 
pra, considered  it  unnecessary  that  a  classi- 
fication include  the  receiver  conducting  a 
railroad  business  as  well  as  a  corporation 
engaged  In  such  business.  In  the  case  of 
Nash  Hardware  Go.  v.  Morris,  146  S.  W.  876, 
;  our  Supreme  Court,  in  speaking  of  classlflca* 
tlon,  said:  "If  it  applies  alike  to  aU  of  the 
same  kinds  of  business,  and  to  all  <tf  the 
same  dassea  of  i>ersons,  the  law  Is  not  In 
violation  of  the  state  or  federal  Oonstttu- 
tlon."  Conceding  that  this  is  the  general 
i  rule,  we  cannot  reconcile  such  rule  with  the 
cases  of  Campbell  v.  Cook,  and  State  v.  T.  P. 
By.  Gof,  14S  S.  W.  223.  unless  a  distlnctton 
be  made  on  the  ground  that  corporations  en- 
gaged in  a  certain  business  can  be  dasslfled 
to  themselves  because  mere  creatures  of 
state  and  subject  to  regulative  measures.  It 
further  appears  from  the  excerpt  copied  here- 
in from  the  oplnlcm  In  the  case  ot  Ballway 
V.  EUIs,  166  U.  S.  ISO.  17  Sup.  Ot  26B,  41 
L:  Ed.  666,  that  all  corporations  might  Oiem- 
selves  constitute  a  class,  and  said  case  was 
probably  considered  by  the  author  of  the 
law  now  being  discussed  as  authority  for  in- 
cluding all  corporations  In  order  to  make  a 
legal  dasslflcation.  However,  there  Is  also 
authority  to  the  ettoct  that,  when  all  cor- 
porations are  made  a  class,  it  should  be  for 
wome  reason  ap^^h^  to  aUL  Corporations 
are  granted  certain  privileges  which  are  con- 
sidered valuable,  and  regulations  can  be  made 
in  the  nature  of  limitations  under  whidi  they 
must  conduct  business,  and  even  after  the 
charter  Is  issued  tibey  have  no  rested  right 
in  the  laws  remaining  the  same  with  respect 
to  the  conduct  ct  ttieix  affalr&  It  tlwrfiCore 
appears  reasonable  that  t<a  purposes  m- 
Islatlm  they  may  be  dealt  with  as  a  dass  to 
themselves,  and  be  restricted  to  exact  only 
an  equality  of  leglslaUmi  as  between  them- 
sdves.  This  doctrine  appears  to  have  been 
approved  in  the  case  of  Arkansas  Stave  Co. 
V.  State  (Ark.)  126  &  W.  1006,  27  B.  A. 
(N.  S.)  26S. 

[4]  It  la  also  cont^ded  that  the  Black- 
listing Law  Is  in  violation  of  the  state  and 
federal  Constitutions  In  regard  to  unreason- 
able searches  and  seizures.  We  consider  it 
obvious  that  the  said  constitutional  provi- 
sions are  not  violated  by  this  law.  Reports 
and  statements  are  frequently  exacted  by 
law,  upon  which  liability  may  arise  if  false, 
so  in  this  case,  unless  a  true  statement  Is 
made,  the  corporation  is  liable  to  fine  and  to 
the  payment  of  damages. 
Ws  have  carefully  oonaidecsd  the  ques* 
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ttons  relatlcff  to  constltutlonaHtr  of  the 
BlBf^listing  Law,  and  liave  made  sudi  dis- 
cussion of  same  aa  we  deemed  the  questions 
oitltled  to  receiTc^  and  bearing  In  mind  the 
rules  for  conBtrulng  laws  attacked  upon  the 
grounds  of  unconstitutionality,  as  clearlr  and 
ably  enunciated  in  the  case  of  Brown  v.  City 
of  Oalveston,  97  Tex.  9,  TO  S.  W.  488,  we 
conclude,  as  did  the  Fifth  Court  d  GItU  Ai^ 
peals,  that  It  Is  our  duty  to  uphold  the  stat- 
ute, although  feeling  that  some  of  the  ques- 
tions are  so  close  that  Judges  may  well  dif- 
fer In  regard  to  the  same. 

[S]  The  second  error  presented  indndea 
the  thlrty-sevCTtb,  thirty-eighth,  and  thirty- 
ninth  assignments,  which  present  the  conten- 
tion that  a  statement  made  under  the  Black- 
listing Law  la  privileged.  The  reasons  urged 
would  be  very  strong  If  the  liability  assert- 
ed was  claimed  under  the  common  law ;  bnt, 
when  the  Legislature  has  enacted  a  law,  we 
do  not  feel  authorized  to  read  Into  It  a  lim- 
itation precluding  recovery  unless  actual  mal- 
ice be  shown.  The  Legislature  In  enacting 
the  libel  Law  saw  fit  to  define  the  privileged 
matter,  and  certalidy,  had  It  Intended  that 
the  statement  required  under  this  law  should 
be  privileged,  it  would  have  said  ao.  The 
assignments  are  overruled. 

The  third  error  iMresented  la  based  upon 
asslgnmoits  25,  SO,  33,  and  34.  all  of  which 
complain  of  the  refusal  to  give  special  charges 
variously  presenting  the  issue  of  the  truth  or 
falsity  of  the  statement  furnished  appellee. 

[(]  The  court  submitted  the  issue  to  the 
Jury  to  find  whether  the  statement  was  true 
or  false,  and  also  gave  the  Jury  the  follow- 
ing definition:  "By  the  term  'true  statement,' 
as  above  used,  Is  meant  that  the  employer 
should  give  fairly,  honestly,  and  in  good 
faith  the  grounds  or  cause  of  discharge." 
The  charge  as  givm  was  complete  and  fair, 
and  it  was  unnecessary  to  give  the  special 
charges.   The  assignments  are  overmled. 

[7]  The  fourth  error  presented  Is  based 
up<Hi  asslguments  24  and  28,  both  of  wblidi 
complain  of  the  refusal  of  peremptory  chafes 
to  find  for  appellant. 

Appellee  testified  that  at  the  time  he  was 
dlsdiarged  by  appellant  he  had  had  about 
10  yean*  experience  In  railroad  work,  about 
6  years  as  a  section  hand  and  about  5  years 
as  foreman.  He  introduced  a  service  letta: 
from  the  Frisco  road  showing  his  serricea  as 
section  foreman  from  August  22,  1907,  to 
December  31.  1008,  had  been  satisfactory, 
and  that  he'  resigned ;  another  service  letter 
from  the  Frlaoo  showtug  that  he  was  employ- 
ed aa  section  laborer  from  Mardh  1,  190^  to 
June  16,  1906,  and  as  foreman  from  June  15. 
1900t  to  August  81,  1906,  and  resided;  also, 
one  front  appelant  stating  that  he  served 
satisfactorily  as  assistant  extra  gang  fore- 
man from  March  25,  1910,-  to  April  1.  1910, 
and  resigned.  He  also  introduced  a  service 
letter  from  the  Ft  Worth  &  Bttiver  City 
Railway  Company  showing  he  served  as  sec- 


tion foreman  from  IS^tember  1^  1906,  to 
May  18, 1907,  and  resigned ;  alao,  the  sorlce 
letter  upon  which  this  case  is  based.  He 
testified  that  he  was  discharged  from  the 
Frisco  for  his  failure  to  dress  trade  properly. 
The  testimony  was  conflicting  in  regard  to 
whether  or  not  appellee  conld  surface  and 
line  track  and  distribute  his  work  properly,' 
with  ai^hmt  havhig  rathM'  the  best  ot  it 
in  regard  to  the  number  of  witnesses. 

Appellee  testified:  That  about  July  10th  he 
received  permission  to  go  to  Piano,  about 
three-fourths  of  a  mile  or  a  mile  off  from 
hla  section,  to  get  groe^les.  and  there  met  J. 
J.  Hi^hee,  appellant's  roadmaster.  who  af> 
costed  him  in  a  rough  and  abusive  manner, 
and  ord«ed  him  to  get  "back  on  the  Job." 
That  he  (appellee)  took  the  car  off  and  wait 
up  to  purchase  his  groceries,  and  when  be 
returned  Hughes  was  at  his  car.  Tliat 
Hughes  had  followed  him  up.  That  he  did 
not  know  it  was  Hughes,  but  thoi^ht  per- 
haps it  was.  And  that  he  said  to  Hughes. 
"Who  are  you,  anyway,  around  trying  to 
raise  such  a  racket  with  me?"  and  Hughes 
said  he  was  the  graeral  roadmaster,  J.  J. 
Hughes,  whereupon  appellee  said:  "X  ain't 
no  nigger,  Mr.  Hughes.  I  don't  like  to  take 
such  rough  talk  off  of  yoo.  I  have  permis- 
sion to  come  up  here  from  my  assistant  road- 
master to  get  these  groceries."  That  Hoghes 
said  he  did  not  know  what  pmntsslon  appel- 
lee had,  and  walked  off.  Appellee  testified 
further  that  he  was  dlschai^ed  in  about  10 
days  after  this  occurrence,  and  that  the  as- 
sistant roadmaster,  Green,  during  the  time 
of  his  tfnploymoit  never  made  any  objection 
to  his  work  nor  complained  of  his  services 
with  reference  to  lining  track  or  dlstrlbat- 
Ing  work.  He  further  testified  that  Oreen 
told  him  his  services  were  satisfactory,  after 
he  had  been  there  two  or  three  weeks,  and 
also  said  that  appellee  had  made  a  big  Im- 
provement ;  further,  that,  when  eent  over  on 
another  section  by  Oreen,  the  latter  came 
over  there  and  told  him  he  had  done  well 
and  to  go  back  the  next  day  and  put  in 
another  day's  work  there.  Green's  testi- 
mony. In  part,  was  as  follows:  "From  the 
time  Mr.  Grlffln  worked,  from  May  9th  to 
July  18th,  I  never  made  any  complaints  to 
him  personally  about  his  surfacing  and  lin- 
ing tra^  I  gave  him  notice  where  to  work. 
As  stated  before,  he  was  very  energetic,  and. 
wh«re  a  man  to  energetic  and  shows  his  will- 
ingness to  do  the  work,  th&ee  is  no  use  to  go 
and  say  anything  to  him  when  he  Is  doing 
his  best  It  to  up  to  yon  to  get  rid  of  him. 
I  am  not  sure  whether  X  ever  said  anythin;; 
to  him;  I  wouldn't  aay.  Hto  enargy  and 
his  wilUngneBB  prevented  me  from  chastising 
him  ih  any  way.  I  wouldn't  say  whether  I 
told  him  anything  about  hto  lining  and  sur- 
facing not  being  aatlsCactoty  or  not"  He 
also  testified  be  did  not  remember  the  con- 
versations testified  to  by  ai^llee.  He  said 
poaltlTdiy  that  h«  knew  nothing  of  tha  tnni- 
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ble  between  ai^idlee  and  Hn^es  at  the  time 
he  discharged  appellee;  that  he  dtd  so  be- 
cause appellee,  though  very  energetic,  almply 
was  not  able  to  distribute  his  work  properly 
and  to  line  and  surface  track ;  that  he  kept 
appellee  as  long  as  he  did  because  he  hoped 
for  improTement  It  was  Green's  custom  to 
throw  notices  from  the  end  of  the  tr^ln 
called  "butterflies,"  bj  which  he  called  the 
attention  of  the  section  foremen  to  matters 
in  tlieir  line  of  doty.  Plaintiff  Introduced 
three  of  these  notices,  one  calling  attention 
to  Johnson  grass  on  right  of  way.  and  dan- 
ger of  grain  catching  fire  in  a  field :  another, 
dated  three  days  after  his  em^oyment,  in- 
forming him  that  he  was  placed  permanently 
on  the  section  where  he  was  then  working; 
and.  the  third,  instmctlng  him  to  take  his 
gang  over  on  another  section  and  work  there. 

Appellee  applied  to  a  roadmaster  for  the 
Santa  F6  for  work,  and  was  required  to  show 
his  service  I^ter  issued  by  aK>tilant,  where- 
upon he  was  rinsed  employmoit.  It  appears 
from  the  testimony  of  the  witness  P.  L. 
Wing,  who  was  chief  clerk  for  the  first  vice 
presldott  and  genwal  superintendent  of  ap- 
pellant road,  that  a  xysteni  existed  by  which 
the  railroad  officials  coold  In  tbebr  office  In- 
vestigate emid<^B  prertons  record  with 
other  railroads.  He  tesUfled  he  s^ned  the 
snpedntaident's  name  to  the  service  letter ; 
that  the  Information  they  received  came 
through  the  roadmastv's  office,  which  was 
according  to  cnstont 

If  the  testimony  of  Oreen  was  taken  as  ab- 
solut^y  true,  appellee,  of  course,  would  have 
no  case,  and  appellant  claims  the  same  is  un- 
contradicted to  the  extent  at  least  that  from 
his  standpoint  the  reasons  for  appellee's  dls- 
cha^e  are  true.  There  could,  of  course,  be 
no  direct  contradiction  of  such  evidence; 
but  when  the  evidence  Indicates  that  during 
all  the  time  appellee  was  employed  there 
Green  never  once  called  his  attention  to  his 
supposed  deficiencies,  and  Green  will  not 
deny  the  conversations  appellee  testifies  to, 
the  jury  has  a  right  to  doubt  whether  he 
really  discharged  appellee  for  the  reasons 
given  by  him.  Green's  memory  was  very 
good  except  on  the  question  whether  he  ever 
told  appellee  anything  about  not  doing  his 
work  right,  and  on  the  question  whether  he 
told  awellee  his  work  was  satisfactory.  The 
Jary  had  the  witness  before  them,  and  where 
there  were  circumstances  Inconsistent  with 
his  testimony,  he  being  an  Interested  party, 
they  coald  disregard  tlie  same. 

Counsel  for  appellee  state  In  their  brief 
that  the  testimony  of  appellee  shows  that 
Hngh^  the  roadmaster,  was  present  at  the 
trial  of  tbls  case,  bat  failed  to  testify.  No 
reference  Is  made  to  the  page  of  the  record 
where  this  testimony  is  to  be  fo«nd.  nor 
have  we  noticed  same  in  reading  the  record. 
However,  we  think  his  failure  to  testify 


would  be  a  drcomstance  aititled  to  Uttle 

weight 

We  find  that  there  was  evidence  from 
wlilch  the  Jury  could  find  that  the  statement 
given  appellee  was  untrue,  and  that  same 
was  not  made  fairly,  honestly,  and  In  good 
faith. 

Judgment  affirmed. 


MILLER  V.  BURGESS. 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 
Feb.  8,  1913.    Rehearing  Denied 
March  8,  1»13.) 

1.  APFKAL  and  BBBOB  (i  1212*)— DBTBBUnA- 
nON  OF  GAUBB— SCOFB  or  XSBtlES  OH  Nsw 

Tbial. 

Where,  in  an  action  against  two  partners 
on  a  note,  one  defendant  defaulted  and  the  oth- 
er contended  tliat  they  were  not  parfhers,  and 
also  that  lie  did  not  execute  the  note,  and  the 
jury  found  for  bim  on  the  issue  of  partnerahip 
and  against  him  on  the  Lssne  of  execution,  and 
on  appeal  the  jud^ent  was  reversed  generally, 
on  the  second  trial  evidence  to  ^tablish  the 
partnership  was  admissible,  though  it  tended  to 
strengthen  plaintiff's  contention  that  the  con- 
testing defendant  had  executed  the  note. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  f  4713;  Dec  Dig.  {  U12.*] 

2.  Appeal  and  IEbbob  Q  KKi7*)— Habmlmb 

EbBOB— EVIDSMCB. 

Error  In  admitting  evidence  on  an  issue 
found  in  appellant's  favor  was  faannless. 

[Ed.  Nota— For  other  eases,  see  Appeal  and 
Error.  Oant  Dig.  |  4033;  Dw:.  Dig.  {1027.*] 

3.  Tbial  (}  122*)— Abguvbnt  or  Gounbbl— 

FaILUBB  to  CaIX  WriNBSB. 

Where,  in  an  action  against  two  defendants 
on  a  note,  only  one  defendant  contested,  and  he 
introduced  tiie  deporition  of  the  other  d^end- 
ant  and  in  his  own  testimony  admitted  that  he 
saw  the  other  defendant  at  the  courthouse  the 
morning  of  the  trial,  it  was  not  error  for  plain- 
tiff's counsel  to  comment  upon  the  contesting 
defendant's  failure  to  place  his  codefendant  up- 
on the  witness  stand,  instead  of  using  his  dep- 
osition. 

[Ed.  Note.— For  other  cases,  see  TriaL  Gent 
Dig.  I  299 ;  Dec.  Dig.  f  122.*] 

4.  JuBT  (§  67*)  —  Chaijj:nob  to  Abbat  — 
Gbounds. 

It  was  not  ground  for  a  challenge  to  array 
that  the  jury  bad  been  sumiooned  by  postu 
card,  instead  of  orally,  as  provided  by  Rev.  Oiv. 
St  1911,  art  Q162,  where  the  actual  attendance 
of  the  jurors  was  thereby  secured;  such  statute 
being  merely  directory,  and  no  such  grounds  of 
challenRc  to  array  being  specified  by  articles 
5188-0201,  relating  thereto. 
[Ed._Noto.-3^or_  other,  eases,  see  la^.  Cent 


Dig.  H  291-802,  806;  Dec.  Dig.  |  67. 

6.  CoNTiNUAncG  ({  9*)  —  RicoGNjTioN  or 
Aorebmkni^Discbetion. 

While  Rev,  Civ.  St  1911,  art  1917,  au- 
thorizes tlw  granting  of  a  continuance  by  .eon- 
sent  of  the  partiee,  it  was  not  an  abuse  of  dis- 
cretion for  the  trial  court  to  refuse  to  recognize 
an  agreement  of  counsel  for  both  parties  to  con- 
tinue the  case,  where  the  case  bad  been  reset 
several  times,  and  the  only  reason  of  the  agree- 
ment wss  a  groundless  apprehension  that  an 
unreported  decision  in  another  case,  as  to  the 
validity  of  summoning  a  jury  by  mail,  as  had 
been  done,  might  have  some  bearing  on  the 
present  case,  and  it  appeared  that  such  contin- 
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UBce  woald  caoM  annoeowary  «cp«iM  ud  In- 

cmiTieniNice  the  court. 

[Bd.  Notftr— For  other  cum,  set  Oontinaanc^ 
Cent  Dlf.  1 12;  Dee.  £Mg.  1  d«] 

6.  Bills  and  Notes  ^  517*)— BbOBOUnoir-t 

SUSnCIENCT  OF  BVIDBNCB. 

Bvid^Dce,  in  an  action  on  a  note,  heid  to 
BUitain  a  finding  that  it  was  ezecatod  hj  the 
contesting  defendant 

[Ed.  Note.--FoT  oder  cases,  sss  Bills  and 
Notes,  Gent  Dig.  H 1807-1816;  DecJ>lg.  1 517.*] 

Appeal  from  District  Court,  Taylor  Coun- 
ty; Tbos.  L.  Blanton,  Judge. 

Action  by  Joe  Burgess  against  P.  J.  Mil- 
ler and  another.  From  Judgment  for  plain- 
tiff, defendant  Miller  appeals.  Affirmed. 

Harry  Tom  King  and  D.  M.  Oldham,  Jr.,i 
both  of  Abilene  (Theodore  Mack,  of  Ft  Worth, 
of  counsel),  tor  amidlant  Scarbrongli  & 
Hickman^  and  W.  L.  Gmgan,  all  of  AbUene, 
for  appellea 

CONNBB,  a  J.  amis  suit,  wUcb  has  been 
before  ua  once  before  (136  S.  W.  1174),  was 
one  by  the  appdlee  agaiuat  tbe  appellant  and 
one  D.  B.  Wall  upon  a  promJasory  note  for 
91,175,  with  Interest  and  attom^'a  fees. 
13ie  defendant  D.  R.  Wall  made  no  answer, 
bnt  Miller  defmded  by  a  idea  of  non  est 
factnm,  to  which  tin  pLalntifl  rolled  that  at 
the  time  of  the  execution  of  the  note  that 
the  defmdanto  P.  J.  Miller  and  D.  B.  Wall 
were  partners  In  business,  and  that  the  note 
had  beoi  glrai  In  a  partnership  transaction. 
The  case  was  STUnnitted  upon  siiecial  Issnes. 
The  Jury  firand  tor  appellant.  Miller,  on  the 
Issue  of  partnership,  but  f^abist  him  on  the 
lasne  of  hia  execution  of  tbe  not^  and  the 
courts  hmoe,  altered  np  a  Judgment  in  ap- 
pellees fiiToT,  as  prayed  for. 

Upon  the  trial  the  court  sustained  special 
exceptions  to  a  special  plea  of  res  adjndl- 
cata  by  anpdlant.  Miller,  which  was  to  the 
effect  that  upon  the  first  trial  of  the  case  the 
verdict  of  the  Jury,  in  obedlmice  to  a  i>erani>- 
tory  Instruction  on  the  part  of  tbe  court, 
was  in  favor  of  the  defendant  Miller  on  the 
issue  of  partnership ;  that  tbB  plaintiff  Bur- 
gess had  taken  no  exception  to  such  instme- 
tlon  or  verdict,  nor  bad  the  verdict  been  dis- 
turbed on  the  former  appeal  by  the  Judg- 
ment of  reversal;  and  that,  hence,  the  Is- 
sue could  be  no  longer  liUgated.  Error  Is  as- 
signed to  the  action  of  tbe  court  in  snstain- 
ing  app^lee's  exception  to  this  special  plea. 
Error  is  also  assigned  to  the  introduction  of 
evidence  in  support  of  appellee's  plea  of  part- 
nership ;  but  we  find  no  merit  In  the  objec- 
tion urged  In  these  particulars. 

II,  2]  Upon  the  former  appeal  the  Judg- 
ment of  reversal  was  In  general  terms,  and 
hence  opened  up  the  entire  case.  See  Free- 
man on  Judgments  (4th  Ed.)  {  481;  BlUott 
on  Appellate  Procedure,  i  580;  Hayne  on 
New  Trial  and  Appeal,  {  299,  par.  2;  Long 
V.  Oamett.  46  Tex.  400;  Watfclns  v.  Jnnker, 
4  Tex.  Civ.  App.  G29,  2S  B.  W.  802;  St  L.,  8. 


F.  ft  T.  By.  V.  Smith,  99  S.  W.  17L  It  toUows 
that  tbe  evidence  tending  to  establish  the 
existence  of  a  partnership  between  D.  R. 
WaU  and  appellant,  MUler,  at  the  time  of 
the  execution  of  the  note  in  question  was  ad- 
missible, notwithstanding  it  may  also  have 
had  a  tendHicy  to  strengthen  appeuee's  con- 
tention that  the  note  had  been  signed  by 
Miller.  True  some  of  the  evidence  relating 
to  the  issue  of  partnership  offered  by  the 
plaintiff  was  objected  to  on  oth^  grounds; 
but  any  error  of  this  character  was  evident- 
ly rendered  harmless  by  the  fact  that  tbe 
Jury  found  in  appellant's  favor  on  the  issue. 

[S]  The  defendant  D.  B.  WaU  had  testified 
by  d^KMitlon  to  the  effect  that  be  had  sign- 
ed the  name  of  the  appellant,  MUler,  to  the 
note  in  controversy  without  authority,  and 
counsel  for  appellee,  during  the  course  of 
his  anniment  to  the  Jury,  stated:  "D.  R. 
Wall  was  in  the  courthouse  and  in  this  room 
during  the  trial  of  this  case,  and  why  didn't 
P.  J.  Miller  place  him  on  tbe  witness  stand 
and  let  this  Jury  look  Into  his  face  as  be 
testified  that  he  signed  P.  J.  Miller's  name 
to  tbe  note  sued  on.  and  let  the  Jury  observe 
bis  conduct  undor  cross-examination?"  This 
argument  was  excepted  to  as  inflammatory 
and  as  havtog  embodied  fiicte  not  proven. 
But  upon  an  examination  of  the  statemmt 
of  fftcts  we  find  that,  under  cross-examina- 
tion of  appellant,  ho  stated,  among  other 
things:  "I  last  saw  D.  B.  Wall  this  morn- 
ing. I  don't  know  where  he  is  now.  I  saw 
him  btfe  in  the  courthouse  this  morning, 
where  you  all  oould  have  seoi  blm."  We 
think  the  argument  was  fairly  within  the 
record  and  not  Improper,  ^nie  asslgnmait 
relating  to  this  mattw  is  according  over- 
ruled. 

[4]  Atvellant  also  assigns  ntw  to  tike  ac- 
tion of  the  court  in  refusing  to  sustain  bis 
motion  to  discharge  the  Jury  panel  drawn 
for  the  week,  on  tbe  grounds  that  tbe  Jury 
had  been  summoned  by  postal  card,  Instead 
of  orally,  as  jwovided  by  Bevlsed  Statutes 
1911,  art  5162.  It  appears,  without  dispute, 
that  the  panel  bad  been  prevtously  regularly 
selected  by  Jnry  commlsslonws  theretofore 
appointed,  as  provided  In  title  76  of  the  Be- 
vlsed Statutes;  and  that  all  but  four  of  the 
panel .  so  selected  were  at  the  time  of  the 
motion  in  -attendance  upon  the  court  In  obe- 
dience to  a  postal  card  notice  by  the  sheriff, 
so  requiring.  Two  of  the  panel  had  not  been 
summoned,  and  two  of  them  had  been  ex- 
cused. Chapter  6,  title  76,  makes  it  the  duty 
of  the  sheriff,  upon  receipt  of  the  lists  of 
Jurors  that  have  been  drawn,  to  notify  the 
several  persons  selected  to  be  In  attendance 
on  the  day  and  week  for  which  they  were 
respectively  drawn  to  serve.  The  statute 
provides  (article  5162)  that  "such  notice  may 
be  orally  delivered  by  the  sheriff  to  the  Ju- 
rors in  person,  or  in  case  such  Juror  cannot 
be  found  then  a  written  memorandum  there- 
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of  idgDed  by  the  sherUf  officially  may  be  left 
at  tbe  juror's  place  of  residence  with  acme 
member  of  bis  family  over  sixteen  years  of 
age."  Service  otherwise  tlian  as  prescri1>ed 
In  this  article  of  the  statute  has  been  criticis- 
ed. See  Freeman  r.  Wilson,  149  S.  W.  414. 
Bnt  we  think  the  statnte  la  directory  mere- 
ly ;  and  that,  where  Its  evident  object  has  '■. 
been  otherwise  accompUsbed  by  the  sheriff 
In  securing  the  actual  attendance  of  the  Ju- 
rors whose  names  are  on  the  lists,  it  would 
be  folly  to  say  that  the  panel  should  be  dis- 
charged simply  because  the  jurors'  notiflca- 
tl<m  was  other  than  oral.  No  such  grounds 
of  idialleuge  to  the  array  are  specified  In  the 
statute  (see  chapter  9  of  the  title  referred 
to),  and  no  other  ground  Is  presented  in  the 
dullffiige  under  consideration.  It  Is  not  con- 
tended that  any  one  of  the  jurors  who  ap- 
peared was  not  duly  qualified,  nor  la  it  pre- 
tended that  any  juror  other  than  one  wtio 
bad  been  duly  selected  and  Impaneled,  sat 
upon  Uie  trial,  or  that  appellant  even  ez- 
hansted  his  chaU^ige;  so  that  In  no  event 
can  It  be  seen  how  aroellant  was  prejudiced 
by  the  action  of  the  court  In  overruling  ap- 
pellant'B  motion  to  quash  the  paneL 

[i]  Encr  is  also  assigned  to  the  action  of 
tiie  court  In  refaslng  to  permit  the  case  to 
be  continued  for  the  term  npon  the  agree- 
ment of  both  eonnsd  for  tbe  irtaintlfl  and  tiie 
defendant,  made  In  open  court  at  tbe  time 
an  announcement  for  trial  was  required.  It 
appears  that  after  tbe  defendant  Miller  had 
presented  the  motion  to  discharge  the  jury, 
and  after  tbe  motion  had  beea  denied,  coun- 
mA  for  both  parties  agreed,  in  open  court, 
that  the  cause  might  be  continued  tot  the 
term.  Theoonrt  refnaed  to  observe  the  agree- 
ment, and  reqniied  the  trial  to  ivoceed.  Tba 
court  qualifies  the  bill  of  exccfitton  taken  to 
bis  action  by  stating  that  the  canae  had  been 
set  and  reset  for  trial  several  times  at  the 
■pedal  Instance  of  counsel  to  stdt  his  con- 
venience, though  they  had  not  agreed  to  try 
the  same;  that  at  their  special  Instance  the 
court  had  set  the  case  for  the  preceding 
week,  and  had  had  a  jury  specially  drawn 
for  same  by  spedally  appointed  commission, 
bat  was  forced  to  reset  the  case,  because  it 
developed  that  the  sheriff  had  not  properly 
summoned  the  jury.  Then  the  court  again 
reset  the  case,  being  forced  to  have  another 
Jury  redrawn  and  resummoned;  and  that 
the  only  objection  of  counsel  and  the  only 
basis  for  the  agreement  to  continue  was  that 
the  jury  had  been  summoned  by  postal  card 
notice.  At  the  oral  submission  before  ns,  it 
was  stated,  in  substance,  that  a  newspaper 
report  of  the  decision  in  the  case  of  Free- 
man V.  Wilson,  149  S.  W.  414,  herehibefore 
dted.  bad  been  read,  but  that  from  the  read- 
ing it  was  nncertaln  whether  the  court  had 
held  the  postal  card  service  of  jurors  void : 
and  that  because  of  tbe  uncertainty  as  to  the 
effect  of  the  decision  counsel  for  plaintiff 
had  agreed  with  the  coonsel  of  tbe  defend- 
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ant  Miller  to  continue  the  case.  No  other 
grounds  for  the  agreement  and  no  other 
cause  for  continuance  were  shown;  but  ap- 
pellant insists  that,  regardless  of  tbe  reason 
for  the  agreement,  the  conrt  should  have  ob- 
served It,  inslatlng  that  no  person  other  than 
the  litigants  Involved  was  concerned. 

While  the  statute  (Revised  Statutes  1911, 
art  1917)  provides,  among  other  things,  that 
a  continuance  may  be  granted  "by  conswt  of 
the  parties,"  it  is  evidently  the  policy  of  the 
law  that  cases  shall  be  promptly  tried  and 
disposed  ot;  and  tbe  public,  as  well  as  the 
litigants,  are  concerned  In  this  being  done. 
In  addition  to  the  cost  In  time  and  money 
to  witnesses  and  litigants,  thwe  must  be  lidd- 
ed, necessarily,  the  costs  of  tbe  attmdance 
of  another  jury ;  and  no  other  reason  appear- 
ing for  the  agreement  tban  the  one  stated, 
we  think  It  was  well  within  the  trial  court's 
decision  to  overrule  the  agreement  and .  re- 
quire the  cause  to  iHroceed.  See  Handcod^  t. 
Winans,  20  Tex.  320;  MoCilnre  v.  Sheek's 
Heirs,  68  Tex.  426,  4  8.  W.  652;  Porter  t. 
Holt,  73  Tex.  449,  11  S.  W.  4M;.Coners  r. 
Piatt,  81  Tex.  268,  Xe  S.  W.  1003. 

[I]  FbiaUy,  It  Is  Insisted  that  the  conrt 
med  In  refusing  to  set  aside  tbe  flndli^  of 
the  jury  and  In  mderlng  judgment  upon  the 
flndhigs,  for  the  reason  that  the  evidence 
upon  the  trial  of  the  case  was  wholly  insuf- 
ficient to  sustain  tba  Judgment  of  the  conrt 
As  before  stated,  the  defendant  D.  R.  Wall 
testified  by  deposition  that  he  signed  the 
name  of  P.  X  Ulller  thereto  without  author- 
ity ;  and  the  defendant  Miller  testified  specifi- 
cally that  he  neither  signed  the  note  sued 
upon,  nor  authorized  any  one  to  sign  his 
name  thereto.  Appellee,  however,  offered  In 
evidence  the  not^  whidi  purported  to  bear 
the  signature  of  P.  J.  UUler,  and  testified 
that  he  was  "acquainted  with  the  signature 
of  P.  J.  Miller,"  and  that  "the  names  of  D. 
R.  Wall  and  P.  J.  Miller  appeared  on  It*  at 
the  time  the  note  In  question  was  delivered 
to  him.  The  witness  Garrison  testified  that 
he  was  cashier  of  the  Citizens*  National 
Bank,  and  had  been  associated  with  that 
bank  in  a  clerical  capacity  for  about  seven 
years;  that,  as  cashier,  be  inspected  signa- 
tures at  the  window  In  paying  checks,  and 
had  had  about  seven  years*  experience  in 
pssslng  upon  handwriting;  that  he  was  ac- 
quainted with  the  defendant  P.  J.  Miller,  and 
that  be  thought  he  was  acquainted  with  his 
signature;  that  P.  J.  Miller  transacted  some 
business  with  the  Citizens*  National  Bank ; 
that  he  bad  seen  bin]  write  his  name,  though 
he  did  not  remember  any  particular  time; 
that  be  thought  from  his  experience  in  the 
matter  he  was  able  to  detect  whether  the 
signature  was  genuine  or  otherwise ;  that  be 
had  paid  checks  to  P.  J.  Miller  himself  that 
were  signed  by  him;  that  he  believed  he  was 
familiar  with  the  personal  characteristics  of 
P.  J.  Miller's  signature.  He  further  testified: 
"It  Is  my  impression  that  the  lower  signatore 
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on  this  note  [the  one  In  question]  1b  the  sig- 
nature of  P.  J.  MUler.  I  did  not  see  blm 
sign  It  From  having  examined  Us  signature 
and  having,  seen  him  sign  checks,  I  believe 
this  to  be  his  signature."  S.  W.  Brldgemen 
testified:  "I  have  never  had  any  eiperie»ce 
In  observing  handwriting  as  a  specialist  or 
expert,  but  I  have  observed  handwriting  In 
an  ordinary  way  as  ordinary  business  men 
do.  I  saw  P.  J.  Miller  write  his  name  on 
checks  quite  frequently,  and  I  am  ^miliar 
with  his  signature,  and  know  the  same  when 
I  see  it  P.  J.  Miller's  name  was  on  the 
back  of  that  $1,500  note  fthe  one  In  renewal 
of  whldi,  as  shown  by  appellee's  testimony, 
the  one  in  question  was  given],  I  saw  the 
note  for  $1,175,  dated  March  1,  1909,  in  fav<» 
of  Joe  Burgess,  signed  D.  R.  Wall  and  P.  J. 
MlUer,  maturing  June  1,  1909,  being  the  note 
that  Joe  Burgess  has  sued  D.  B.  Wall  and  P. 
J.  Miller  to  collect  The  name  of  P.  J.  Miller 
on  said  note  Is  in  tbe  handwriting  of  P.  J. 
Miller."  In  the  light  of  this  testimony  we  do 
not  think  it  can  6e  said  that  the  Jury  were 
bound  to  .believe  Wall  and  Miller,  or  that 
now  It  can  be  said  that  the  verdict  of  the 
jury  in  app^lee's  favor  on  the  Issue  of  appel- 
lant's execution  of  the  note  is  without  suffi- 
cient evidence  to  support  it 

We  conclude  that  the  record  discloses  no 
error  as  assigned,  and  that  tbe  Judgment 
most  be  affirmed. 


DE  HBRRERA  et  al.  t.  TEXAS,  MEXICAN 
RT.  CO.  et  al. 

(Court  of  Civil  Appeals  of  Texas.    San  An- 
tonio.   Feb.  12,  1818.  Rehearing 
Denied  March  12,  1913.) 

DXACE  <S  36*)— IirrBBETATIOllAL  OoMITT— JU- 
SEBDIOnOH— NkGUOBHCI. 

The  courts  of  Texas  had  no  jurisdiction 
of  an  action  for  the  wrongful  death  ot  plain- 
tiffi'  intestate  in  the  republic  of  Mexico,  due 
to  an  accident  which  occurred  there,  though 
the  petition  alleged  that  the  death  would  not 
have  occurred  but  for  the  negligence  of  de- 
fendants in  not  performing  their  contract  ob- 
ligation to  provide  proper  hospital  services 
and  competent  surgical  attention;  tbe  action 
still  being  one  for  negligence  resulting  in  death, 
and  tbe  dlBsimilaritles  between  the  laws  at 
Mexico  and  Texas  in  relation  to  actions  of 
such  nature  being  too  great  to  permit  the  ac- 
tion in  the  Texas  courts. 

[Ed.  Note.— For  other  case^  see  Deatii,  Cent- 
Dig.  |  50;  Dec.  Dig.  I  36.*] 

Appeal  from  District  Court,  Webb  County ; 
J.  F.  MnUally,  Judge. 

Action  by  Teresa  V.  de  Herrera  and  others 
against  the  Texas,  Mexican  Railway  Com- 
pany and  others.  From  a  judgm^t  of  dis- 
missal, plaintiffs  appeal.  Affirmed, 

H.  O.  Dickinson,  of  Laredo,  for  appellants. 
A.  C.  Hamilton,  of  Laredo,  for  appellees. 

MOURSUND.  J.  This  Is  an  appeal  from 
a  judgment  dismissing  the  eanse  for  want  of 


Jurisdiction.  The  suit  was  for  damages  for 
alleged  negjigoice  on  tbe  part  of  aH>tilees 
causing  the  death  of  Adolfo  Herreim  In  Moe- 
va  Laredo,  Mexico. 

The  accideat  resulting  in  the  death  <tf  Her- 
rera occurred  In  Mexico,  and  the  d^^lls  are 
fully  pleaded;  but  we  deem  It  unnecessary  to 
state  the  allogations  of  the  petltl<»i,  further 
than  that  it  was  allied  that  after  the  acci- 
dent ai^lees  knowingly  permitted  Horera 
to  ranain  without  medicial  attendance  for  two 
hours,  and  then  removed  him  to  what  was 
known  as  the  municipal  hospital  in  Nueva 
Laredo,  where  his  leg  was  amputated  by  a 
physician  at  the  time  in  the  employ  of  appel- 
lees; that  said  physician  was  incompetent, 
and  said  hospital  was  an  unfit  place  for 
treating  a  person  for  Injuries  such  as  Herre- 
ra sustained,  and  that  he  died  In  said  hoepl- 
tal  about  September  10, 1911 ;  that  he  would 
not  have  died  from  said  injuries  except  for 
the  unfitness  and  Inadequacy  of  eqnipmeait  of 
such  hospital  and  the  n^lect  of  the  physi- 
cian; that  by  the  contract  of  employment 
between  Herrera  and  appellees  the  latter  re- 
tained a  Ctftain  per  cent  ot  his  salary  for 
the  purpose  of  providing  a  fond  for  the  maln- 
traance  of  a  propw,  fit,  and  soitaldy  equip- 
ped hospital  where  aald  Henera  would  be 
skillfully  treated  by  a  c<mipetent  surgeon,  to 
be  employed  by  appellees ;  that  appellees 
were  bound,  under  tbe  agreemoit  to  furnish 
such  suitable  hospital  and  aklllful  surgeon, 
but  negligently  Called  to  do  aa  PialntUlte 
sought  to  recover  actual  damages  in  the  sum 
of  $30,000. 

The  plea  to  the  Jurisdiction  wu  baaed  np- 
oa  the  £act  ttiat  It  anwared  ftom  plaintUET 
petition  that  the  nei^igent  conduct  resulting 
In  Haxera'a  deatiti  took  idacfr  In  Moxloo; 
It  being  further  aUeged  that  plalntUfs'  cause 
ot  action  must  be  tried  under  the  laws  of 
Mexico,  and  ttiat  the  laws  ot  said  country 
are  so  dMrnllar  to  the  laws  of  Texas  tttat 
tlie  courts  of  this  state  ong^t  not  to  vnOes- 
take  to  adjudicate  them— tbe  dlnlmllarltles 
being  pointed  out  and  translated  copies  of 
said  laws  being  attached  as  an  exhibit 

The  first  assignment  Is  a  contention  that 
the  ruling  of  the  court  was  erroneous,  be- 
cause the  cause  of  action  stated  In  the  peti- 
tion Is  based  upon  the  negligence  of  defend- 
ants In  not  performing  their  contract  obliga- 
tion to  provide  proi>er  hospital  narvlcw  and 
competent  surgical  attention. 

We  do  not  think  this  allegation  can  save 
the  petition  from  the  application  of  the  rale 
laid  down  In  the  cases  of  Hallway  t.  Jackson, 
89  Tex.  109,  33  S.  W.  857,  31  L.  B.  A.  276,  59 
Am.  St  Rep.  28;  Jones  v.  Mexican  Central 
Ry.  Co.,  68  S.  W.  186;  De  Ham  v.  Railway, 
86  Tex.  68,  23  S.  W.  381 ;  Slater  v.  RaUway, 
194  n.  S.  120.  24  Sup.  Ct  581,  48  L.  Ed.  900. 
The  allegations  still  leave  tbe  cause  of  ac- 
tion as  one  for  negligence  resulting  in  death, 
and  the  same  statutes  of  Mexico  are  urged 
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as  allocable  tbat  were  in  tiie  case  of 
Bailway  t.  Jtxikaoa,  supra. 

Tbe  eecond  asalgnment  we  regard  as  rais- 
ing the  id^tical  qaestioiia  disposed  of  In  the 
case  of  Railway  v.  Jackson,  and  npon  the  an- 
thorl^  of  said  case  the  same  Is  OTermled. 

The  third  assignment  raises  the  Issne  that, 
Indepfflidently  of  article  11  of  the  P^al 
Code  of  the  republic  of  Mexico,  and  of  arti- 
cles 318,  319,  and  820  of  said  Penal  Code, 
book  2,  appellants  have  a  cause  at  action  nn- 
der  article  IM  of  the  "Relations  for  the 
Construction,  Malnt^iance  and  OperaUon 
of  Ballroads,"  which  reads  as  follows :  "Com- 
panies (railroad)  are  liable  for  the  faults  or 
accidents  i^ch  occur  through  tardiness,  neg- 
ligence Imiurudence  or  want  of  capa<d^  of 
tbdr  enq;)lo7te.'' 

Article  208  of  the  same  Regulatlens  reads 
as  followB:  **A11  ThflationB  of  this  Uiw.  which 
eomiianles  (railroad)  commit,  shall  be  subject 
to  ponlshment  tbe  admlalBtratlon  of  a 
flne  up  to  Ore  hundred  dollars,  which  the  De- 
partment <tf  Public  Works  shall  assess,  re- 
serving always  the  rli^t  ot  indirlduala, 
thronffh  indannity^  snd  the  liabilities  which 
the  oinnpanies  may  have  Ineorred  through 
criminal  acts  or  omissions  eonmiltted  .by 
them."  Tlie  meaning  of  this  last  article  is 
rather  obscure,  but  we  are  of  the  opinion 
that  appellees  are  correct  In  their  contention 
that,  in  order  to  determine  the  rights  of  In- 
dlTldoals  and  the  dvll  liability  of  tbe  rail- 
road, we  most  after  all  turn  to  article  11  of 
the  Criminal  Code.  These  articles  are  cop- 
ied In  the  opinion  In  the  case  of  Railway  t. 
Jackson,  snpra.  and  onr  Supreme  Court  evi- 
dently saw  no  reason  for  considering  the 
same  sufficient  to  alter  the  rights  of  the  par- 
ties as  fixed  by  the  other  articles. 

Api>e1IantB  contend  earnestly  that  many  of 
the  reasons  given  by  the  Supreme  Court  in 
said  opinion  do  not  apply  where  salt  for  neg- 
ligence causing  death  is  brought,  instead  of 
for  personal  Injuries ;  but  after  reading  said 
opinion  we  conclude  that  there  are  ample 
reasons  yet  remaining  to  call  for  the  appli- 
cation in  this  case  of  the  rule  therein  an- 
nounced. The  court  mentioned  a  number  of 
reasons  which  would  apply  to  an  action  for 
death  as  well  as  one  for  personal  Injuries, 
and  said  in  part:  "There  are  many  points 
of  dissimilarity  between  the  laws  of  Mexico, 
as  proved  In  this  cas^  and  the  law  of  this 
stnte  applicable  to  the  same  snhject,  which 
we  tiave  not  moittoned,  but  those  noticed 
are  sufficiently  numerous  and  material  to 
show  that  the  courts  of  Texas  should  not  un- 
dertake to  adjudicate  the  rights  of  parties, 
arising  under  those  laws,  for  torts  committed 
in  that  country;  Indeed,  as  we  have  shown, 
they  could  not  prt^rly  determine  the  rights 
of  parties  arising  under  those  laws." 

In  the  case  of  Slater  v.  Railway,  supra,  the 
Suprestte  Ooort  of  the  United  States,  in  con* 
sideriDff  n  ease  wtuxe  death  resulted,  stated 


that  it  was  evldoit  from  the  Texas  cases 
that  our  courts  would  consider  the  dissimi- 
larities between  the  laws  ot  Mexico  and 
Texas  too  great  to  penult  an  action  In  the 
Texas  courts. 

The  assignmuit  Is  overruled. 

We  are  of  the  opinion  that  Oten  is  no 
merit  in  the  fourth  assignment,  and  the 
same  Is  overruled. 

We  brieve  tbe  ruling  of  the  trial  court  was 
in  accord  with  the  law  as  announced  by  our 
Supreme  Court,  and  the  jodgmoit  will  tboe- 
fore  be  affirmed. 

Judgment  affirmed. 


BAIlf-OARDEN  CO.  et  aL  ▼.  UUMPUHEZ 
et  aL 

(Court  ot  Civil  Appeals  of  Texas.  Dallas. 
Feb.  25,  ldl3.) 
KviDBNOE  <|  250*)— Ottasdian  and  Wabd  (I 

92*>— Acts  of  Pbincifal  Debtob— Ratih- 

cation  by  gltabantob. 

Where  th«  court  instmcted,  on  tbe  theory 
that  there  was  evidence  sufficient  to  warrant 
a  finding  that  a  principal  debtor  bad  ratified 
the  application  of  certain  money  to  an  unse- 
cured open  account,  that,  if  the  jury  shoald 
find  that  such  principal  debtor  had  paid  flOO 
on  said  note  sued  on  with  knowledge  that  said 
other  money  had  been  applied  to  tiie  payment 
ot  the  unsecured  accounL  he  ratified  it,  and 
they  should  find  against  nim,  and  in  another 
place  Instructed  that,  if  they  should  find  a^dnat 
tbe  principal  debtor,  they  should  find  against 
his  Kuarantors  except  as  thereafter  ebargedt 
and  there  was  no  charge  as  to  ratification  by 
them,  a  requested  charge,  that  the  payment  of 
such  $100  by  the  principal  debtor  should  not 
be  cowdered  as  evidence  against  the  guaran- 
tors if  they  had  no  knowledge  of  such  payment 
or  did  not  assent  thereto,  should  have  been 
given,  since  where  one  person  has  guaranteed 
the  payment  of  a  debt  of  another,  acts  of  the 
principal  debtor,  committed  after  the  guaranty, 
not  participated  in  or  ratified  1^  the  gaarantor, 
do  not  bind  him. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  976-982:  Dec.  Dig. J  260;*  Gaacd- 
ian  and  Ward,  Cent.  Dig.  { 104 ;  Dec  Dig.  f  92.*] 

Appeal  from  Dallas  County  Court;  W.  F. 
Whitefaurst,  Judge 

Action  by  W.  F.  Humplirey  and  others 
against  the  Ball-Carden  Company  and  others. 
Judgment  for  plaintiffs,  and  defendants  ap- 
peal. Reversed. 

CL  F,  Greenwood  and  B.  B.  Hemphin,  both 
ot  Dallas,  for  aroellants.  Burgess,  Burgess 
&  Chrestman,  of  Dallas,  for  aM>elIees. 

TAI^OT,  J.  This  la  the  second  appeal  of 
this  case.  The  form^  appeal  is  reported  in 
138  S.  W.  1111,  the  Bt7le  of  the  case  there 
being  Griffin  et  al.  v.  Humphrey,  and  to 
which  refer^ce  is  made  for  a  statement  of 
the  nature  of  the  suit  No  material  change 
seems  to  have  been  made  lo  the  pleadings,, 
since  the  reversal  on  the  former  appeal,  and 
a  jury  trial  on  March  26,  1912,  aipkUi  result 
ed  in  a  verdict  and  Judgment  in  favor  of  the 
plalntUt  Humphry. 

There  are  a  number  of  martgnniOTts  of  »• 
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ror  presented  by  tbe  appellant,  bat  we  bare 
reached  tbe  conclusion  that  the  only  mate- 
rial error  committed  upon  the  trial  is  that 
disclosed  by  the  seventh  assignment  and  the 
propositions  advanced  thereunder.  This  as- 
signment complains  of  the  court's  refusal  to 
give  appellant's  requested  special  charge  No. 
3,  which  Is  as  follows:  "If  you  find  from  the 
evidence  that  the  defendant  G.  EL  Grlffln  up- 
on some  occasion  paid  the  plaintiff  the  sum 
of  f  100  In  cash,  and  that  the  plaintiff  ap- 
plied the  same  as  a  credit  on  the  note  tn- 
Tolved  In  this  suit,  then  you  cannot  consider 
said  transaction  aa  any  evidence  f^alnst  the 
defendant  Ball-Carden  Company  or  against 
Oeoi^  A.  Garden,  unless  yon  should  believe 
tarn  tbe  evidoice  ttaat  said  last-named  de- 
fendants bad  knowledge  at  tbe  time  of  said 
transaction  and  assented  to  the  sama  If 
yon  find  from  the  evidence  that  tbey  did  not 
have  any  such  knowledge  or  did  not  assott 
to  the  same,  then  bu<^  evidence  as  to  the 
payment  of  said  $100  cannot  be  considered 
by  you  against  the  said  last-named  defend- 
ants." Tb9  iiropoaltlons  are:  (1)  That, 
where  one  person  has  guaranteed  tbe  pay- 
ment of  a  debt  of  another,  acts  of  the  princi- 
pal debtor,  committed  after  tbe  guaranty,  not 
participated  in  or  ratified  by  the  guarantor, 
do  not  bind  tbe  guarantor;  (2)  an  Issue  raised 
in  plaintiff's  pleadings,  whldi  finds  no  sup- 
port In  the  evidence  as  to  some  of  the  de- 
fendants, should  be  excluded  ^m  tbe  con- 
stderatlon  of  tbe  Jury  as  to  the  defendants 
mentioned,  whoi  tbe  court  is  seasonably  and 
properly  requested  to  do  so;  (3)  when  evi- 
dence Is  not  admissible  as  to  one  o0  two  de- 
fendants, and  defendant  against  whom  It  is 
not  admissible  duly  objects  thereto  prior  to 
Its  admission,  the  court,  having  admitted 
such  evidence  over  the  objection,  should  di- 
rect the  Jury,  when  s^aonably  and  properly 
requested  by  such  objecting  defendant,  not 
to  consider  such  evidence  as  to  the  defendant 
last  referred  to ;  (4)  the  special  charge  quot- 
ed In  the  foregoing  assignmrat  of  error  stat- 
ed a  correct  proposltlou  of  law  directly  ap- 
plicable to  the  pleadings  and  evidence  in  the 
case,  separating  the  questions  of  fact  from 
the  questions  of  law,  and  was  explanatory 
of  the  court's  charge,  which  was  defective  in 
such  respect,  and  the  court  erred  In  refusing 
the  same.  There  was  evidence  to  the  effect 
that  the  defendant  C.  E.  Griffin,  the  principal 
obligor  on  the  note  sued  on,  with  knowledge 
that  the  plaintiff  had  applied  the  amount  col- 
lected by  him  on  the  O'LaughUn  duebiU  to 
the  payment  of  the  unsecured  Indebtedness 
owed  by  Griffin,  paid  ^00  to  t>e  credited  on 
said  note  and  promised  to  pay  the  balance 
as  soon  as  he  could  realize  on  some  contracts 
he  had  for  the  ctmstructlon  of  roads  in  Dal- 
las county. 

Upon  the  theory  that  this  testimony  was 
sufficient  to  warrant  a  finding  by  the  Jury 
that  C.  E.  Grlffln  had  ratified  the  applica- 
tion by  tbe  plaintiff  of  money  collected  on 


the  O'LaugbUn  dueblll,  the  court  instructed 
the  Jury  at  the  Instance  of  plaintiff  that.  If 
they  sbonld  find  from  tbe  evidence  that  de- 
fendant O.  E.  Grlffln,  after  the  ai^Ucatlon  of 
the  OlAughlln  money,  with  knowledge  that 
said  money  had  been  applied  to  the  payment 
of  the  unsecured  open  account,  paid  flOO  on 
said  note  sued  on,  then  be  (Qriffln)  ratified 
the  action  of  said  Humphrey  in  tbe  applica- 
tion of  said  O'Laughlln  money,  and  in  that 
event  to  find  for  plaintiff  against  the  defend- 
ant Grlffln.  In  the  main  charge  the  court  in- 
structed the  jury  that,  If  they  should  find 
against  the  defendant  Griffin,  then  tbey 
should  find  in  favor  of  the  plaintiff  and 
against  the  defendants  Ball-Carden  Company 
and  George  A.  Garden,  for  such  sum  as  they 
found  In  plalntlfTs  favor  against  Grlffln,  un- 
less they,  should  find  In  favor  of  Ball-Oarden 
Company  and  Geo:^  A.  Garden  as  tiiereaft- 
er  diarged.  The  <mly  charge  antborlslng  a 
verdict  In  taror  at  Ball-Oarden  Company  and 
George  A.  Oarden  Is  to  the  effect  that  such 
verdict  sboidd  be  rendered  If  plaintiff  re- 
ceived tbe  CLanghlin  dud!>ill  In  pnrsaance 
to  an  agreement  with  Grlffln  ami  Garden  or 
either  of  th^  that  plaintiff  should  apply 
the  proceeds  of  said  dueblll,  when  collected, 
to  tbe  paymmt  of  the  note  sued  on,  or  a  de- 
mand or  Kqnest  fbr  sndi  appUcatlon  was 
made  by  Grlffln  or  Garden  whm  plalnUfT  re- 
ceived It  for  oolledlon.  In  view  <rf  tliat  per* 
tion  of  tile  court's  graeral  charge  referred  to 
and  the  special  charge  givM  at  the  plafntUTa 
request,  we  think  the  tqpecial  charge  request- 
ed by  the  defendants  and  refused  should 
have  been  given.  The  evidence  is  contradic- 
tory as  to  the  payment  of  the  |100 1^  Griffin 
to  be  applied  as  a  payment  on  the  note  In 
suit,  and  Is  undisputed  that  the  defendants 
Ball-Carden  Company  and  George  A.  Garden 
had  no  knowledge  of  such  payment.  If  so 
made,  until  long  afterwards,  and  did  not  par- 
ticipate in  It,  or  by  word  or  act,  after  hear- 
ing of  It,  sanction  or  approve  of  its  applica- 
tion. In  other  words,  tbe  uncontroverted  evi- 
dence is  that  neither  BaM-Carden  Company 
nor  George  A.  Garden  ratified  the  applica- 
tion made  by  appellee  of  the  proceeds  oC  tbe 
O'Laughlln  dueblll,  and  the  court's  charge 
authorizing  a  verdict  against  them  in  the 
eveat  Griffin  ratified  such  application  was 
error.  It  is  doubtless  true  that  the  trial 
Judge  did  not  Intend  to  so  Instruct  the  jury; 
but  that  such  was  the  effect  of  his  Instruc- 
tions, when  taken  as  a  whole,  cannot  be  es- 
caped. Katiflcatlon  by  Grlffln  of  the  applica- 
tion of  proceeds  of  the  O'Laughlln  dn^ill  to 
the  payment  of  any  Indebtedness  due  by  him 
to  plaintiff  -other  than  that  evidenced  by  the 
note  sued  on  was  not,  under  the  evidence  of- 
fered, a  ratification  of  either  Ball-Carden 
Company  or  of  George  A.  Garden.  The  Issue 
as  to  whether  or  not  It  was  agreed  and  un- 
derstood between  the  parties  when  tbe 
O'Laughlln  duebUl  was  delivered  to  plaintiff 
that  he  should  collect  the  same  and  apply  tbe 
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monej  to  tbe  paymeDt  of  the  note  sued  on 
was  sharply  drawn,  and  the  evidence  was 
sufficient  to  warrant  a  finding  that  defend- 
ant Griffin  had  ratified  the  application  made 
by  plaintift  of  this  money;  but  It  was  not 
Bnch  as  to  authorize  a  finding  that  the  other 
defendants  had  also  ratified  sacfa  application, 
and  yet  by  the  court's  charge  the  Jury,  were 
told,  in  effect,  that  a  ratification  by  Grlfflm 
was  a  ratification  by  said  defendants,  and  In 
anch  case  to  find  for  plaintiff  against  all  of 
the  defendants.  They  were  nowhere  Instruct- 
ed to  find  for  appellants  BalK!arden  Com- 
pany and  George  A.  Garden,  lu  the  event 
they  found  against  the  defendant  GrIffln  sole- 
ly on  the  issue  of  ratification. 

The  special  charge  under  consideration  was 
evidently  presented  with  the  view  of  correct- 
ing the  error  In  the  coart's  instructions  and 
preventing  a  verdict  against  appellants  upon 
the  theory  that  defendant  C  EI  GrIffln  had 
ratified  the  application  made  by  appellee  of 
the  money  collected  on  the  O'Laughlln  due- 
bill  and  that  such  ratification  was  binding  on 
appellants.  It  is  clear  that  such  would  have 
been  tbe  effect  of  said  special  charge,  had  It 
been  given,  and  It  cannot  reasonably  be  said 
tliat  the  failure  to  give  It  resulted  In  no  in- 
Jury  to  appellants.  Without  some  such  In- 
struction tlK  q;>ecial  charge  givoi  at  the  re- 
quest of  app^Iee,  to  which  we  have  referred, 
considered  in  connection  with  the  paragraph 
of  the  general  charge  telling  the  }ury  that,  If 
they  sbonld  find  against  Oriflln,  to  alao  find 
agaliist  Ball-Carden  Company  and  George  A. 
Garden,  was  highly  calculated  to  mislead  tbe 
Jury  and  cause  them  to  return  a  verdict 
against  anwllantB  aoMj  upon  tbe  plea  and 
issue  of  ratlflcatlon  on  the  part  of  Griffin. 
The  Jnry  returned  a  general  verdict,  and  it 
is  Impossible  to  tell  whether  they  based  It 
upon  tbe  Issue  of  ratification  made'  by  tbe 
appellees'  pleadings  and  proo^  or  upon  some 
other  material  Isaue  tn  tbe  case. 

But  It  la  omtended  by  appellees  that  all 
tbe  Issues  raised  on  this  appeal  were  raised 
and  decided  against  am)ellantB  on  the  fbrmer 
appeaL  In  this  contention  we  do  not  concur. 
Tbe  refusal  of  a  aiiecial  cha^  slmtlar  to  the 
one  here  under  consideration,  If  asked  on  the 
former  trial,  was  not  assigned  as  error  on 
tbe  former  appeal,  and  the  only  proposition 
then  urged  under  the  assignment  complain- 
ing of  appellees'  wcctal  diarge  No.  8,  quoted 
above,  and  which  was  given  on  tbe  former 
trial,  was  that  there  was  "no  pleading  or 
evidence  to  support  a  finding  that  the  defend- 
ant Orlffln  had  ratified  the  application  of  the 
proceeds  of  said  OiLaughlln  dueblll  to  the 
payment  of  tbe  Evangeline  Oil  Company's 
yStfS  account"  The  assignment  we  are  now 
considering  presents  very  different  questions. 
It  complains  of  the.  refusal  to  give  the  spe- 
cial charge  requested  to  avoid  Injury  to  ap- 
pellants by  reason  of  the  erroneous  Instruc- 
tions given  by  the  trial  court,  and  asserts  a 


correct  proposition  of  law  In  support  of  said 
special  charge  that,  where  one  person  has 
guaranteed  the  payment  of  a  debt  of  anoth- 
er, acts  of  the  principal  debtor,  committed 
after  the  guaranty,  not  participated  in  or  rat- 
ified by  the  guarantor,  do  not  bind  the  guar- 
antor. No  such  contention  as  that  tbe  plead- 
Ihgs  and  evidence  did  not  warrant  the  sub- 
mission of  the  issue  of  ratification,  etc.,  is 
made,  as  was  done,  and  which  was  not  sus- 
tained by  the  record,  on  the  former  appeal. 

The  protraction  of  this  Utlgatlou  is  to  be 
regretted,  but  being  convinced  that  material 
error  has  been  committed  in  the  trial  of  the 
case,  in  the  giving  of  the  charges  referred  to, 
and  the  refusal  of  the  special  charge  request- 
ed by  appellants  above  set  out,  it  becomes 
our  duty  to  reverse  and  remand  the  case  for 
a  new  trial,  and  It  Is,  accordlntfiy,  eo-ordered. 


PLUMMER  et  al.  v.  PLUMMEB  et  sL 
(Court  of  Civil  Appeals  of  Texas.  Tezarkana. 
Feb.  ao,  1»18.) 

1.  DivoBCB  <H  SOS,  800*)  —  Cdstodt  aud 
SuppoBX  or  C3UILDBIH— UoDincATxon  or 
Decbeb. 

In  divorce  cases  the  jurisdiction  of  tbe 
court  over  the  custody  and  support  of  minor 
children  is  a  continuing  one,  and  the  court  may 
modify  or  alter  its  order  as  new  Issoes  or 
changed  drcnmstances  reqidre. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
C^t  Dig.  U  793-795.  808;  Dec.  Dig.  H  803; 

2.  DiVOBCE  (I  309*)  — PaOTZBIOR  Fin  OmL- 
DBEN— MODinCAIIOR. 

In  granting  a  wife  a  divorce  a  trust  was 
decreed  in  land  separately  owned  by  the  hus- 
band for  the  support  and  education  of  her  chil- 
dren during  their  minority.  Afterwards  the 
husband  conveyed  his  remaining  interest  in 
one-half  of  the  land  to  children  by  a  former 
marriage.  HM,  in  trespass  to  try  title  by  the 
children  of  the  former  marriage  against  the 
minor  children,  tbat  the  former  cannot  com- 
plain of  a  judgtnent  making  their  title  subject 
to  the  terms  of  the  divorce  decree,  on  the  ue- 
ory  that  the;  will  thereby  be  deprived  of  pos- 
session until  the  youngest  defendant  becomes 
of  age,  13  years;  the  ^vorce  decree  being 
subject  to  modification  on  application  by  plain- 
tiffs as  successors  to  their  father's  rights,  if 
circumstascei  warrant  modification. 

[Ed.  Note.— For  other  cues,  see  Divorce, 
CeaL  Dig.  I  808;  Dea  Dig.  |  809.*] 

Appeal  from  District  Court,  Upsbur  Coun- 
ty; H.  W.  Sbqpson,  Judge. 

Trespass  to  ti^  title  by  J.  F.  Plnmimer  and 
others  against  S.  E.  Plnmmer  and  others. 
Prom  the  Judgment,  plalntltb  appeal.  Af- 
firmed. 

This  is  an  action  In  trespass  to  try  title 
to  three  adjoining  tracts  of  land  consisting, 
respectively,  of  110,  56^,  and  4  acres.  J. 
P.  Plummer  was  married  three  times,  and  Is 
now  G3  years  of  age.  The  110  acres  of  land 
was  purchased  and  paid  for  during  the  first 
marriage.  His  first  wife  died  without  Issue. 
In  18S2  J.  P.  Plummer  married  the  second 
wife,  and  there  woe  bom  of  tbls  marriage 
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three  cblldren.  During  the  second  marriage 
the  tract  of  56%  acres  and  the  tract  of  4 
acres  of  land  were  acquired  as  the  separate 
property  of  the  wife,  out  of  funds  of  her 
separate  estate,  and,  further.  $100  of  the 
separate  funds  of  the  second  wife  was  used 
in  Improving  the  residence  on  the  110-acre 
tract  whereon  they  resided  as  a  homestead. 
The  second  wife  died  in  1892.  In  1897  J.  P. 
Plummer  married  the  third  wife,  who  la 
living.  There  were  bom  of  the  third  mar- 
riage three  children,  who  were  at  the  time 
of  the  suit  aged,  respectively,  12,  10,  and  8 
years.  The  tract  of  110  acres  was  occupied 
by  Plummer  and  his  third  wife  and  children 
as  a  homestead,  and  $400  of  the  community 
funds  was  used  in  Improving  the  residence 
thereon.  Mrs.  S.  E.  Plummer,  the  third 
wife,  brought  suit  for  divorce  against  J.  P. 
Plummer,  her  husband,  and  at  the  June 
term,  1911.  of  the  district  court  was  granted 
a  divorce,  and  the  sole  custody  of  the  three 
children  of  the  marriage  was  awarded  her. 
The  decree  In  the  divorce  snlt  further  pro- 
vided. "It  is  further  ordered  and  decreed 
by  the  court  that,  whereas  the  management, 
custody,  and  control  of  the  said  minor  <d)ll- 
dren  has  been  decreed  to  the  plaintiff,  and 
the  duty  of  supporting,  maintaining,  aihd  ed- 
ucating said  children  will  devolve  upon  the 
plaintiff,  therefore  the  defendant  J.  P.  Plum- 
mer's  said  Interest  in  the  tracts  of  land,  to 
wit  [here  follows  description  of  the  110- 
acre  and  4-acre  tracts],  is  here  set  ajiart  to 
plaintiff,  the  said  S.  E.  Plummer,  daring  the 
minority  of  said  children,  and  until  the 
youngest  of  said  children  shall  become  21 
years  old,  or  as  long  as  plaintiff  shall,  dnr- 
li^  their  minority,  have  their  custody  and 
control;  it  being  ordered  and  decreed  that 
she,  the  said  plaintiff,  la  to  have  Uie  full, 
complete,  and  exclusive  control  and  manage- 
ment of  said  premises,  and  the  rents  and 
revenues  therefrom,  for  the  purpose  of  main- 
taining, supporting,  and  educating  said  mi- 
nor children  during  their  minority,  and  for 
said  period  of  time,  provided  that,  tt  plain- 
tiff shall  marry,  then  her  possession  and  con- 
trol oi  said  Interest  In  said  land  shall  cease^ 
and  defendant  may  at  once  repossess  hlm- 
of  said  land."  Before  the  date  of  the 
decree  J.  P.  Plummer  went  to  live  with  a 
son  of  the  second  marriage,  on  the  56H-acre 
tract  After  the  decree  of  divorce,  and  on 
April  27, 1912,  J.  P.  Plummer  as  a  gift  passed 
by  deed  to  the  children  of  the  second  mar- 
riage all  his  rights  to  the  C»6H-acre  tract 
and  the  4-acre  tract,  which  was  their  moth- 
er's separate  property,  and  the  title  to  the 
south  one-half  of  the  110  acres,  which  was 
his  separate  property.  On  April  12,  1912, 
J.  P.  Plummer,  also  as  a  gift,  passed  by  deed 
to  J.  F.  Plummer,  in  trust  for  the  three 
cblldren  of  the  third  marriage,  the  north 
one-half  of  the  110-acre  tract.  The  children 
of  the  second  marriage  brought  the  suit 
against  the  three  children  of  the  third  mar- 
riage and  their  mother.   Judgment  was  al- 


tered in  favor  of  plaintlflb  fbr  the  title  and 
possession  of  the  S6%-acn  tract  and  the  4- 
acre  tract,  and  title  to  the  aonth  one-balf  of 
the  110  acres.  The  possession  of  the  mtin 
110  acres  was  by  the  judgment  made  subject 
to  the  terms  and  conditions  gpecdfled  In  the 
dlTone  decree. 

Warren  ft  Brlggs,  ot  GUmw,  for  a.ppA- 
lanta.  Hell  ft  Stepheni,  o£  OUmer,  for  ap- 
peOeesL 

I^XVY,  J.  dMer  stating  the  facts  as  above). 
[1,2]  Tbers  Is  no  complaint  made  of  the 
judgment  fn  the  Instant  case  vesting  title 
and  possession  in  appellants  nndet  tiielr  deed 
to  the  66%  and  4  acre  tracts  of  land.  The 
point  made  by  the  assignments  Is  In  respect 
to  the  use  and  oocupancy  of  the  oitlre  110- 
acre  tract  being  made  sobject  to  the  terms 
and  conditions  q  tedfled  In  the  divorce  decree 
theretofore  rendered.  In  a  suit  for  divorce 
between  S.  B.  Plnmm^  and  J.  P.  Plommer 
the  court,  In  granting  tbB  divorce  to  the 
wife,  awarded  the  custody  of  the  three  mi- 
nor diUdren  of  the  mairlage  to  Uie  wife, 
and  by  an  order  placed  ttie  entire  UO  acres 
of  land,  the  s^nrate  property  of  the  hus- 
band, In  the  bands  of  the  wife  ss  tmstee 
for  the  support  and  education  of  the  said 
minors  during  their  minority.  SnbseQuent  to 
the  divorce  decree  J.  P.  Plommer  executed 
a  deed  of  gift  to  appellants,  who  are  children 
of  his  second  marriage,  to  the  south  one- 
half  of  the  110  acres  of  land.  Appellants 
claim  under  this  deed,  ^e  wedflc  objec- 
tion made  to  the  judgment  in  the  instant 
case  is  that  by  makii^  appellants*  posses- 
sion and  use  of  their  one-half  Interest  in  the 
110  acres  subject  to  the  trust  created  by  the 
divorce  decree  It  operated  to  deprive  them 
of  their  property  until  the  youngest  child 
was  21  years  old,  which  under  the  evidence 
would  be  13  years,  and  tlie  judgment  to  this 
extent  was  void.  The  terms  of  the  Jndgmoit 
do  not  postpone  appellants*  possession  and 
use  for  a  fixed  time,  but  make  it  depmdent 
upon  the  terms  and  conditions  of  the  trust 
created  by  an  order  of  the  conrt  In  the  di- 
vorce case.  The  general  doctrine  is  that  the 
jurisdiction  of  the  court  over  the  custody 
and  support  of  minor  children  in  divorce 
cases  where  the  divorce  Is  granted  is  a  con- 
tinuing one,  and  the  court  may  nuidl^  or 
alter  Its  oMer  for  custody  or  malntaiance 
originally  made  as  new  Issues  or  the  changed 
circumstances  of  the  parties  may  arise 
Stonehlli  v.  StonehlJl.  146  Ind.  446,  45  N.  B. 
GOO;  Sdiammel  v.  Scbammel,  106  GaL  258, 
38  Pac.  729 ;  Kendall  v.  Kendall,  6  Kan.  App. 
688,  48  Pac.  940;  14  Cyc.  810-13;  Speer  on 
Married  Women,  S  360. 

By  undertaking  to  look  after  the  proper 
and  necessary  support  of  the  minor  children 
for  the  time  being,  the  court  in  legal  effect 
makes  the  children  wards  of  the  court,  and 
the  trust  estate  created  to  provide  the  means 
of  the  support  is  to  be  administered  by  the 
trustee  apiralnted  for  the  purpose  under  the 
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npwlslon  and  protection  of  tbe  ooart  The 
minor  children  do  not  acquire  by  such  order 
any  vested  Interest  In  the  property  ltael£ 
Anid  It  is  by  reason  of  tbe  subject-matter 
that  the  Jurisdiction  of  the  court  Is  a  oon- 
tlnolng  one  to  provide  for  the  wards  and 
th^  support,  and  as  a  consequence  the  pow- 
er exists  In  the  proper  proceeding  to  alter 
or  modify  the  former  order  tor  support  The 
order  creating  the  trust  in  the  property  for 
the  support  of  the  minors  not  being  final  In 
tbe  soise  that  It  could  not  be  changed  or 
modified  as  causes  calling  for  Its  change  ex- 
1^;  and  the  court  having  tbe  power,  In  a 
proper  application,  to  modify  or  alter  the 
trust  ordw  as  changed  conditions  of  the  par- 
ties truly  exist,  then,  legally  speaking;  the 
instant  judgment  could  only  operate  to  defer 
possession  and  nse  of  the  property  to  ap- 
pellants so  long  as  the  present  causes  re- 
quiring tite  court  to  administer  the  trust  In 
tlie  interest  of  the  minors  may  exist  By  di- 
rect application  to  the  court  made  in  the 
divorce  order,  and  by  proper  notice  to  the 
dtfimdants,  the  appellants,  as  suoeeedtng  to 
the  rights  of  tbdr  father  In  the  property, 
could  estabUah  the  existing  changes.  If  any, 
calling  for  a  modification  or  abolition  of  the 
trust  £w  tlie  support  of  the  minors,  and 
then  the  order  granting  tbe  modification  or 
abolition  operates  to  relieve  or  remove  the 
deferred  possession  of  the  Instant  jndgment 
So  It  the  court  had  the  power  to  create  the 
trust  in  the  property,  the  decree  In  the  In- 
stant case  could  not  be  said  to  be  void  or 
erroneous.  It  has  been  decided  In  this  state 
ttiat  where  a  divorce  has  been  granted  the 
court  has  authority,  In  cases  wlure  the  dr- 
comstances  require  It,  to  place  the  sepa- 
rate property  of  tha  hnsband  In  the  hands  of 
a  trustee  for  the  support  and  education  of 
the  minor  children  of  the  manrlage,  provid- 
ed the  title  of  the  owner  is  not  divested. 
Fitts  V.  Fitts,  14  Tex.  448;  Rice  v.  Rice,  21 
Tex.  88:  Fape  v.  Pape^  18  Tex.  Glv.  Aw. 
99,  86  8.  W.  479;  Bemns  v.  Bemus,  188  S. 
w.  008.  As  tbe  court  bad  the  power  to  make 
provisions  tar  the  support  of  the  minor  chil- 
drm  in  tbe  divorce  decree,  and  in  view  of 
thepowarof  thecourt  to  snbseqnenfly modify 
«r  alter  tSu  order,  the  entire  order  should 
not  be  held  void,  we  think,  because  the  time 
the  court  fixed  for  tbe  running  of  the  trust 
In  the  fatnre  might,  in  that  particular  re- 
spect he  said  to  be  unreasonable  and  erron- 
eous in  Qte  proper  attack  on  such  order. 

As  no  fiwther  questions  are  presented,  the 
Judgment  Is  afilrmed. 


JORDAN  et  aL  v.  MORGAN. 
<Gonrt  of  C3v0  Appeals  of  Texas.  Texarkana. 
Jan.  30,  1913.) 

1.  Saues   (S  889*)— Action  fob  Dakaob— 
Fjkdinqs— Inconsiotbht  Findinqb. 

Id  an  action  by  a  seUer  of  lumber  uodez 
a  contract  providing  that  tbe  lumber  should  be 


stacked  for  drying  with  strips  not  exceeding 

four  iuches  in  width,  that  there  mast  be  a  dis- 
tance of  five  feet  between  each  stack,  that  the 
lumber  must  be  stacked  so  as  to  give  a  five- 
incb  fine  and  each  length  piled  separately,  for 
refusal  of  the  buyer  to  accept  the  jury  answer- 
ed a  question  whether  iflaintlff  cot^plled  with 
tbe  contract  in  tbe  affirmatlTe,  and  answered 
qaestions  whether  tbe  lumber  was  stacked  with 
strips  not  exceeding  (our  inches  In  width, 
whether  there  was  a  distance  of  five  feet  be- 
tween each  stack,  whether  it  was  so  stacked 
as  to  give  a  five-Inch  flue,  and  whether  each 
length  was  piled  aeparatdy.  In  tbe  negative. 
Held,  that  the  findinga  were  not  Inconsistent; 
the  Jury  manifestly  Intending  that  the  contract 
was  complied  with  except  In  the  particulars 
specified. 

[Ed.  Note.— For  Other  eases,  see  Sales,  Dae. 

Dig.  I  389.*] 

2.  Saus  (I  370*)  ~  RmrsAi.  to  Aoran  ~* 

RiOHT  OF  Acnoif. 

In  an  action  for  refasal  to  accept  lumber, 
where  the  andiapoted  evidence  showed,  and  the 
jury  found,  that  tbe  lumber  was  not  stacked 
for  drying  as  required  bj  the  etmtract  that 
thia  made  a  material  difference  in  Its  value, 
and  that  the  buyer  had  not  waived  perform- 
ance, the  seller  was  not  entitled  to  recover  for 
tbe  buyer's  refusal  to  accept 

[Ed.  Note.— For  other  cases,  see  Sales,  Oo^ 
Dfg.  I  1085:  Dee.  Dig.  {  37a«] 

3.  Saus  (|  389*)  —  Rbfubax.  to  Accbvt  — 

FlKOINOB— COItSTBUOnON. 

At  tbe  time  a  buyer  of  lumber  gave  the 
seller  notice  to  discontinue  deliveries,  the  seller 
had  hi  bis  millyard  800,000  feetT  of  which  the 
buyer  subsequently  accepted  72,000  feet  In  an 
action  for  refusal  to  accept  the  remainder,  the 
jury  found  that  **not  all'*  of  tbe  lumber  was 
stacked  for  drying  as  reqalred  by  the  contract 
of  sale.  Tbere  was  no  evidence  as  to  tbe 
amount  In  addition  to  such  72,000  feet  that  was 
properly  atacked.  Beld,  that  tbe  jury's  finding 
woQid  be  construed  as  a  finding  that  only  tbe 
72,000  feet  was  properly  stacked. 

[Ed.  Note. — For  other  cases,  see  Sales,  Dec 
Dig.  I  889.  •! 

4.  Sales  (i  176*)— Bbbaoh— Waivkb— Opbb- 

ATIOIT  AND  EvraCT. 

A  waiver  by  a  buyer  of  lumber  of  one 
breach  of  the  contract  as  to  the  mode  of  piling 
or  stacking  for  drying  was  not  a  waiver  of 
other  and  subsequent  breaches. 

[Bd.  Note.— For  other  cases,  see  Sales,  Oent 
Dig.  U  486-444;  Dec  Dig.  i  170.*] 

B.  Sales  (I  370*)— Rbfusal  to  Accept— Ih- 

PBOPEB  MOTIVE. 

Where  a  seller  of  lumber  failed  to  perform 
substantial  terma  of  the  contract,  be  could  not 
recover  for  a  refusal  of  tbe  buyer  to  accept, 
altbongh  such  refusal  was  doe  to  a  decline  in 
tbe  market  price  of  lumber  subsequent  to  tiie 
making  of  the  contract. 

[Ed.  Note.— For  other  cases,  see  Sslas*  Oent 
Dig.  I  1085;  Dec.  Dig.  {  870.*] 

Appeal  from  District  Court,  Bbelby  Conn- 
ty;  R.  T.  Brown.  Speddl  Judge. 

Action  by  W.  D.  Morgan  against  J.  H.  Jor- 
dan and  others.  Judgment  for  plaintiff,  and 
defendants  appeal.   Reversed  and  rendered. 

Tbe  Jordan-Sandera  Lumber  Company,  a 
copartnership,  was  engaged  in  the  bu^ng 
and  selling  of  lumber,  and  owned  and  op- 
erated two  planers  at  N^DvUle,  in  Shelby 
county.  W.  D.  Morgan  owned  and  operated 
a  sawmill  about  six  miles  from  Nenvllle.  On 
January  14,  1909,  the  Jordan-Sanders  Lum- 
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ber  Obmpany  and  W.  D.  Morgan  made  and 
entered  Into  s  ralld  written  a^eement,  by 
tbe  terms  of  which  Blorgan  obligated  hlm- 
■eif  to  Bell  and  to  deliver  to  the  lumber  c6m- 
pany.  at  their  planers  at  Neuvllle,  all  lumber 
manufactured  thereafter  at  his  mill  until 
July  14,  1909;  and  the  lumber  company  was 
to  pay  Morgan  fOr  all  the  lumb^*  so  delivered 
and  accepted  by  them  the  sum  of  111  per 
1,000  feet,  payable  at  the  eud  of  each  month 
after  delivery  and  acceptance.  It  was  stipu- 
lated In  the  agreement  that  the  lumber  was 
not  to  be  delivered  to  the  planer  until  dry, 
and  the  lumber  company  was  to  order  it  de- 
livered to  the  planer  when  dry  and  was  to 
have  the  right  to  make  Inspection  of  the 
lumber  at  the  point  of  delivery  before  ac- 
ceptance, and  all  lumber  not  manufactured 
according  to  the  speclQcattons  and  under  the 
stipulations  set  out  should  remain  the  prop- 
erty of  Morgan  and  at  his  risk  at  the  point 
of  delivery.  It  was  stipulated  that  said  lum- 
ber was  "to  be  well  manufactured,  of  cor- 
rect size  and  dimensions;  to  be  nice,  dry  and 
bright,  and  to  contain  no  doty  heart  nor 
cull  lumber;  all  star  aud  better  lumber  is 
to  be  thoroughly  kiln-dried  and  seasoned, 
and  dry  and  free  from  knots,  bark  and 
maney  edges,  and  not  blued;  all  air-dried 
lumber  to  be  stacked  with  strips  not  to  ex- 
ceed four  inches  in  width;  there  must  be  a 
distance  of  five  feet  between  each  stack  of 
lumber,  and  the  foundations  of  said  stack 
must  be  built  so  as  to  have  an  Inch  drop  per 
foot,  BO  as  to  thoroughly  drain  Itself;  the  lum- 
ber mubt  be  stacked  so  as  to  give  a  five-inch 
flue;  "all  No..  1  common  lumber  to  be  thor- 
oughly air-dried  or  kiln-dried  before  being 
delivered  at  either  of  the  planers,  •  •  • 
and  to  pile  each  length  separately  to  itself 
both  at  the  sawmill  and  the  planer."  After 
the  date  of  the  contract,  and  before  April  3, 
1909,  W.  D.  Morgan  delivered  to  the  lumber 
company  at  their  planers  about  400,000  feet 
of  lumber.  This  lumber  was  received  by  the 
company  and  paid  for.  On  April  3,  1909, 
the  lumber  company  wrote  Morgan  notifying 
him  to  disconttoue  any  more  deliveries  of 
lumber  at  the  mill  after  that  date.  At  the 
time  of  this  notiflcatioa  Morgan  had  on  his 
millyard  800,000  feet  of  lumber,  of  the  mar- 
ket value  of  $9.20  per  1,000  feet  Thereafter 
on .  June  20,  1909,  the  lumber  company  ac- 
cepted and  paid  for  72,000  of  the  800,000 
feet,  but  refused  the  remainder.  Morgan 
then  sold  the  lumber  refused  by  the  lumber 
company  to  other  parties,  and  it  brought  $3 
less  per  1,000  feet  than  the  contract  price. 
There  was  no  effort  made  by  Morgan  to 
further  execute  or  perform  the  contract  be- 
fore its  expiration  In  July  following.  Claim- 
ing a  wrongful  breach  of  the  contract  by  the 
lumber  company,  the  appellee  sued  for  dam- 
ages for  the  difference  between  the  price 
the  lumber  was  sold  for  and  the  contract 
price,  and  the  value  of  lumber  that  could 
have  been  cut  by  the  mill  but  for  tbe  breach. 
I'be  appellants  entered  a  general  denial,  and 


pleaded,  among  other  things,  a  &llure  of 
ctHupliance  by  appellee  with  the  terms  of  the 
contract  as  to  method  and  mode  of  stacking, 
drying,  and  assorting  the  lumber  in  piles  on 
the  millyard.  The  Jury  made  the  findings  on 
special  issues  that  W.  D.  Morgan  failed  to 
comply  with  the  ternis  of  contract  in  four 
of  the  particulars  as  to  the  method  and  mode 
stipulated  in  which  the  lumber  on  the  mill- 
yard  which  was  refused  by  the  loin  ber  com- 
pany should  be  stacked,  dried,  and  assorted 
In  piles  for  drj-ing  out  purposes,  and  that  the 
failure  to  comply  with  such  stipulated  terms 
worked  the  substantial  differ«ic3  in  value 
of  the  lumber  of  10  per  coit.  per  1,000 
feet  less  than  the  contract  price,  and  50 
cents  per  1,000  feet  extra  to  separate  the 
promiscuous  lengths  into  piles  of  the  same 
length.  The  testimony  establishes  the  find- 
ings of  the  Jury  of  nonperformance  by  appel- 
lee of  the  terms  of  contract  as  to  stadUns 
and  piling  the  lumber  on  the  millyard. 

J.  M.  Sanders,  D.  M.  Short  ft  Bona,  and 
Steph^iBon  ft  Stepbouon,  all  of  Center,  for 
appellants.  Carter  ft  Walkw  and  Davla  & 
l>aTls,  aU  of  Center,  for  appelleeb 

LEVY,  J.  (after  stating  the  facta  as 
above).  The  rights  of  the  parties  here  are 
to  be  measured  entirely  by  the  terms  of  a 
written  contract,  sued  upon  by  appellee  and 
admitted  to  have  been  executed  by  appel- 
lants. According  to  the  terms  of  the  con- 
tract, appellee  was  to  manufacture  the  lum- 
ber from  bis  own  logs  and  to  stRA  and  pile 
It  on  his  own  millyard  so  that  it  could  sea- 
sonably dry  out  before  delivery  to  appellants 
at  their  planer,  about  six  miles  distant  from 
the  mill.  The  lumber  was  not  to  be  delivered 
to  appellants,  or  to  be  accepted  by  them  aft- 
er being  cut,  until  it  was  dried  out  by  the 
methods  agreed  upon.  The  method  and  mode 
to  be  used  by  appellee  in  drying  out  the  lum- 
ber after  taking  It  from  the  saw  were  stipu- 
lated to  be  as  follows:  "Air-dried  lumber  to 
be  stacked  with  strips  not  to  exceed  4  incbes 
in  width;  there  must  be  a  distance  of  6  feet 
between  each  stack  of  lumber,  and  the  foun- 
dation of  each  stack  must  be  built  so  as  to 
have  an  inch  drop  per  foot  so  as  to  thor- 
oughly drain  Itself.  The  lumber  must  be 
stacked  so  as  to  give  a  five-inch  flue.  •  •  • 
Bach  length  to  be  piled  separately  by  itself." 
It  was  conclusively  shown  that  it  takes  about 
60  days  for  lumber  taken  fresh  cut  and  green 
from  the  saw  to  dry  out,  and  that  by  follow- 
ing the  stipulated  way  of  drying  it  a  better 
class  of  lumber  for  use  and  a  more  valuable 
grade  in  the  market  was  obtained.  As  the 
burden  was  on  app^lee  to  show  a  compli- 
ance with  these  terms  of  contract  Incumbent 
on  him  to  perform,  the  findings  of  the  Jury 
in  respect  thereto  determine  the  appeal. 

[1]  The  court  submitted  to  the  jury  the 
following  issue;  "Did  the  plaintiff,  W.  D. 
Moi^an,  comply  with  the  contract  In  evi- 
dence)  If  not,  give  a  detailed  statonent  of 
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the  provisioiui  he  failed  to  comply  with.  If 
any."  And  at  the  request  of  appellants  the 
court  further  submitted  to  the  Jury  the  fol- 
lowing qnestlonB,  aa  material  here,  for  an* 
Bwer:  "(2)  Was  the  lumber  cut  by  W.  D. 
Morgan  well  manufactured?  (3)  Was  the 
lumber  cut  by  plaintiff  correct  sizes?"  "(7) 
Was  all  alr-drled  lumber  stacked  with  strips 
not  exceeding  4  inches  In  width?  (8)  Was 
there  a  distance  of  6  feet  between  each  stack 
of  lumber?  (9)  Was  the  foundation  of  each 
stack  built  so  as  to  have  an  inch  drop  per 
foot?  (10)  Was  the  lumber  stacked  so  as  to 
give  a  5-Incb  flue?"  "(13)  Did  the  plaintiff 
pile  each  length'  of  lumber  separately  to  It- 
self both  at  sawmill  and  planer?"  Each  of 
the  several  questions  was  in  reference  to  the 
stipulations  of  the  contract  to  be  performed 
by  appellee,  and  an  issue  made  by  the  evi- 
dence. The  Jury  made  the  answer  of  "yes" 
to  the  question  submitted  by  the  court, 
and  answered  the  questions  requested  by 
appellants,  respectively,  as  follows:  (2) 
"Yes."  (.1)  "Yes."  (7)  "Not  all."  (8)  "No." 
(9)  "Yes."  (10)  "Not  all."  (13)  **No."  By 
considering  the  first  question  above  in  con- 
nection with  the  succeeding  questions,  In 
order  to  properly  construe  the  findings  of  the 
jury  there  Is  no  conflict  or  inconsistency  of 
findings  by  the  jury.  By  answering  the  first 
part  of  the  first  question  "Yes,"  and  then 
later  following  up  that  answer  by  specific  an- 
swers In  respect  to  the  special  provisions 
eompltpd  with  and  the  special  provisions 
failed  to  be  complied  with,  as  done,  it  was 
manifeHtly  Intended  by  the  jury  to  make  the 
finding  of  fact  that  appellee  did  comply  with 
his  contract  except  lu  the  fonr  particulars 
specified. 

[2]  As  so  construed  and  given  effect,  the 
verdict  Is  consistent  and  In  accordance  with 
the  undisputed  evidence  of  the  witnesses. 
The  tes4tlmony,  as  seen,  admittedly  shows,  as 
found  by  the  Jury,  a  failure  on  appellee's 
part  to  stack  the  lumber  with  stripe  4  inches 
wide,  to  pile  separately  the  different  lengths 
of  lumber,  and  to  have  the  piles  5  feet  apart 
'llie  appellee  testified  as  follows:  "I  would 
not  say  that  they  were  stacked  with  stripe 
not  to  exceed  4  Inches  in  width.  We  stacked 
the  lx4'8  all  together  with  strips  4  IncheB 
wide.  After  working  off  the  old  stacb^  we 
commenced  stacking  the  stacks  S  feet 
*  *  *  At  the  mill  the  lumber  was  not  all 
piled  each  length  separate  to  itself.  It  was 
in  everything  except  2x4,  1x4,  and  1x6.  It 
was  not  stacked  separately  because  I  didn't 
have  the  room ;  I  didn't  have  the  ground.  I 
had  all  the  ground  I  could  get  at  the  place." 
He  further  says:  "To  come  right  down  to 
the  scratch,  I  don't  expect  I  ever  did  carry 
out  any  single  paragraph  of  the  contract** 
McKee,  who  after  April  3d  operated  ther  mill 
for  Horgan.  testified:  "When  I  went  down 
there  to  the  yard,  I  found  dlfferrat  lengths 
of  Inmber  stacked  together,  that  Is,  tome  ct 
It,  and  some  ot  It  sUcked  all  right   •  •  * 


I  found  some  of  the  Inmber  then  stacked 
with  wider  than  4-lnch  strips.  •  •  •  I 
found  some  of  the  stacks  of  lumber  closer 
together  than  6  feet  I  think  the  fall  of  one 
inch  to  the  foot  was  all  right  *  •  «  Part 
of  the  lumber  was  stacked  so  as  to  give  a 
5-lnch  flue,  and  part  of  it  was  not"  Jordan, 
the  manager  of  the  lumber  company,  testi- 
fied: "I  went  down  to  the  mlllyard  and 
found,  I  suppose,  700,000  or  800,000  feet  of 
lumber  on  the  mlllyard.    I  foand  about  SO,- 

000  or  60.000  feet  of  B  and  better  out  of  the 
700,000  or  800,000  feet  I  went  out  there  a 
few  days  after  the  receivers  took  charge  of 
it  and  they  hadu't  cut  over  two  or  three 
days  and  hadn't  dried  any  lumber.  I  looked 
over  the  stock  of  lumber  there.  I  found 
plenty  of  lumber  stacked  with  strips  more 
than  5  inches  wide;  It  was  stacked  with 
strips  of  its  own  width ;  stacks  of  1x12*8 
would  be  cross-stripped  with  lxl2's,  and 
lx6's  would  be  stripped  with  IxO's.  We  did 
not  find  the  fines  to  be  6  Inches.  I  found 
different  lengths  Is  the  same  stack,  the 
gr^Lter  portion  of  It  thot  way.  There  might 
have  been  a  few  stacks  that  were  stacked 
with  ev^  lengths.  I  could  not  say  that 
lxl2-20'8  were  stacked  with  1x12-20,  but  In 
some  stacks  the  18  and  20'8  were  stacked  to- 
gether, and  16  and  14's  and  14  and  12'8  were 
stacked  together  In  the  same  pile."  By 
further  findings  of  the  jury,  and  in  accord- 
ance with  the  undisputed  testimony,  the 
promiscuous  piling  together  of  the  different 
lengths  of  lumber  entailed  an  extra  cost  of 
50  cents  per  1,000  feet  to  separate  them  Into 
piles  of  the  same  length,  and  a  failure  to 
stack  the  lumber  while  green  with  strips 
not  exceeding  4  Inches  In  width  worked  a 
difference  In  value  of  the  Inmber  of  10  per 
cent.  less  than  the  contract  price.  So  by  the 
verdict  of  the  Jury  and  under  the  evidence 
there  Is  established  the  fact  of  nonperform- 
ance by  appellee  of  material  and  valuable 
stipulations  In  the  contract  with  respect  to 
stacking  and  piling  the  lumber  at  the  mill- 
yard.  It  Is  not  doubted  that  If  appellee 
failed  to  comply  with  the  snbstantial  require- 
ments of  his  obligation  as  to.  drying  the 
Inmber  and  stacking  and  piling  it  at  the 
mlllyard,  and  the  lumber  company  did  not 
waive  the  performance  by  appellee  of  these 
methods  so  stipulated,  then  appellee  has  not 
shown  himself  entitled  to  recover  of  appel- 
lants any  damages  by  reason  of  their  refus- 
al to  take  the  lumber  on  the  mlll^ird. 

[3]  While  the  jury  made  answer  that  "not 
all"  of  the  air-dried  lumber  was  stacked  with 
strips  not  exceeding  four  indies  In  width, 
and  that  "not  all"  of  the  lumber  was  stack- 
ed so  as  to  give  a  5-lnch  flue,  still  by  the 
further  evidence  In  the  record  giving  appellee 
the  most  favorable  view  of  it  It  could  only 
be  said  that  72.000  feet  of  the  800,000^  Uet  on 
the  mlllyard  was  piled  and  stacked  in  ac- 
cordance with  the  contract,  and  no  other 

1  finding  Is  warranted.  If  there  be  doubt  aa  to 
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72,000  feet  being  ft  part  of  the  800,000,  then 
appellee  has  not  farnlshed  any  evidence,  as 
be  was  bound  to  do,  of  the  amount  that 
was  In  compliance  with  the  contract 

By  the  undisputed  evidence  It  la  shown  as 
a  fact  that  on  April  8,  1900,  the  admitted 
time  appellants  by  letter  gave  notice  to  ap- 
pellee to  discontinue  any  more  deliveries  of 
lumber  to  the  planer,  appellee  had  on  his 
mlUyard  800,000  feet  of  lumber.  After  that 
date,  and  before  suit,  Jordan,  the  manager 
of  the  lumber  company,  went  down  to  the 
mlllyard,  and  he  and  McKee^  who  was  In 
charge  of  the  mill  for  appellee,  looked  over 
the  stacking  and  piling,  and  appellants  ac- 
cepted only  72,000  feet  of  the  same  as  being 
In  accordance  with  the  terms  of  the  con- 
tract As  appellee  offered  no  evidence  at 
variance  with  this,  it  must  be  concluded  as  a 
fact  that  the  balance  of  the  lumber  was  not 
stacked  and  piled  as  atlpulated  It  should  be 
done,  and  that  the  verdict  of  the  Jury  had 
reference  to  the  72,000  feet,  and  no  more, 
as  being  within  the  terms  of  contract.  As 
the  payment  by  the  lumber  company  to  ap- 
pellee  for  the  lumber  delivered  and  accepted 
at  the  planer  and  for  the  72,000  feet  accepted 
at  the  millyard  legally  operated  to  relieve 
the  lumber  company  of  any  liability  for  such 
lumber.  It  would  appear  In  this  record  that 
the  controversy  between  the  parties  must  be 
solely  in  reference  to  the  balance  of  the 
lumbOT  on  hand  at  the  millyard  refused  to 
be  taken  by  appellants.  There  Is  no  finding 
by  the  Jury  of  a  waiver  of  performance  of 
the  stipulations  by  appellants,  and  a  finding 
to  that  eOTect  la  not  warranted  by  tlie  evi- 
dence. It  Is  an  undisputed  fact,  and  trne^ 
that  appellants  never  aaw  the  lumber  at  the 
millyard,  nor  bad  information  of  the  man* 
ner  In  which  appellee  was  stacking  and  pil- 
ing it  at  the  mill,  at  any  time  before  the 
date  of  April  S.  1909,  anA  that  after  seeing 
It  and  knowing  bow  it  was  stacked  and  piled 
tbej  refbsed  to  accept  any  but  72,000  feet  of 
the  800,000  feet  as  being  within  the  terms  of 
contract 

[41  It  Is  true  that  appellants  before  April 
8d  received'  lumber  at  the  planer.  But  a 
waiver  of  one  breach  does  not  amount  to  a 
waiver  of  oUier  and  subseanent  breaches. 
3  Page  on  Contracts,  i  1496.  It  follows,  we 
think,  that  on  the  findings  of  the  Jury  and 
the  established  facts  of  the  case  Judgment 
should  have  been  entered  for  appellants,  and 
that  the  assignment  complaining  of  the  re- 
fusal of  the  court  to  enter  Judgment  for  ap- 
pellants on  the  flndinga  of  the  Jury  ahonld 
be  sustained. 

[E]  Much  stress  has  been  placed  on  the 
motive  of  appellants  In  refusing  to  take  the 
lumber  being  a  decline  in  the  market  price'at 
the  time.  If,  as  here,  there  Is  shown  the 
fact  of'nonperformance  of  substantial  terms 
of  contract  by  appellee,  be  is  legally  in  de- 
tenlt  and  cannot  recover;  and  the  secret 


motive  of  appellants,  if  there  be  any.  does 
not  legally  Justify  the  dtfault  of  appellee 
and  could  be  given  no  such  legal  &tect. 

The  Judgment  of  the  district  court  must 
be  reversed,  and  Judgment  here  rmdered  ou 
the  verdict  of  the  Jury  that  appellee  take 
nothing  by  the  suit  and  that  appellants  re- 
cover all  costa  of  the  court  btiow  and  of 
this  court 


SIL  LOUIS  SOITEHWESTEBN  BT.  00.  OF 

TEXAS  T.  MOOBE. 
(Oourt  of  CSvU  Appeals  of  T«xas.  Texarkana. 
Jan.  23,  1913.) 

1.  Bailboads  (i  446*)  —  Injubibs  to  Ani- 

HAL8  OR  TbACK— lilABIIJTT. 

Where  a  railroad  company  h&d  indoaed  ita 
right  of  way  with  a  fence  and  cattle  guards 
reasonably  sufficient  to  exclude  stock,  there 
had  been  no  previous  trespasses  at  that  place, 
and  there  waa  nothing  to  indicate  that  stock 
were  likely  to  be  there,  thoae  In  charge  of  a 
train  did  not.  as  a  mattw  of  law,  owe  the  own- 
er of  trespassing  animals  the  duty  of  keeping 
a  lookout  to  discover  th^  presence  an  ttw 
track;  and  an  instroetlon  tiiat  sach  waa  tlielr 
duty  was  improper. 

[Ed.  Note. — For  other  cases,  see  Bailroada, 
CenL  Dig.  il  1627-1641:  Dec  Dig.  |  440.*] 

2.  Nbouoencb  (I  1*)  —  Natiibb  ard  Bu- 

UENIS. 

Negligence  Is  the  failure  to  exercise  that 
degree  of  care  which  the  law  exacts  under  the 
particular  circumstaDces  for  the  protection  of 
the  person  and  property  of  others. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  I  1;  Dec  Dig.  {  1.* 

For  other  definitions,  see  Words  and  Phrases, 
VOL  6.  pp.  4748-4768:  voL  8,  pp.  7729-7731.] 

Appeal  from  District  Court,  Horrla  Oonn- 
1y;  P.  A.  Tamer,  Judg& 

Action  by  H.  B.  Mowe  against  the  St. 
Loula  Southwestern  Bailway  Company  of 
Texas.  Jndgmoit  for  plaintiff,  and  defend- 
ant appeals.  Reversed  and  remanded. 

Glass,  Estes.  King  &  Burford.  of  T^car- 
kana,  and  E.  B.  Perkins  and  D.  UpthegroTe, 
both  of  Dallas,  for  appellant  Henderson  & 
Bolln,  of  Dalngerfield,  for  appellee. 

HODGES,  J.  Thia  appeal  Is  from  a  Judg- 
ment rendered  In  the  district  court  in  favor 
of  the  appellee  for  $300  as  damages  for  the 
killing  of  two  mules.  The  evidence  shows 
that  the  mules  were  struck  and  killed  at 
night  by  one  of  the  appellant's  passenger 
trains.  It  is  also  shown  that  at  tbe  place 
where  tbe  killing  occurred  appellant's  right 
of  way  was  inclosed  with  a  good  fence  and 
cattle  guards  In  good  order:  that  the  moles 
had  entered  this  portion  of  the  inclosure  by 
passing  over  one  of  the  cattle  guards  from 
a  public  highway.  The  engineer  In-  charge 
of  the  train,  the  only  eyewitness  to  the  kill- 
ing, who  testified  upon  the  trial,  stated  that 
he  saw  only  one  of  the  mules;  that  the  an- 
imal was  then  about  three  telegraph  poles 
from  the  train;  that  be  immediately  put  on 
the  emergency  brake  and  stopiied  the  train 
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«s  soon  as  he  conld.  Upon  investigation  it 
vas  found  that  both  animals  had  been  struck 
and  killed. 

[1]  Among  other  Instructions,  the  court 
gare  to  the  jury  the  following:  "I  farther 
charge  yon  that  it  was  the  duty  of  the  en- 
gineer and  fireman  in  charge  of  said  engine 
to  use  ordinary  care  to  keep  a  reasonable 
watchont  on  the  track  in  front  of  said  engine 
to  discover  obstructions,  if  any,  that  may  be 
on  the  track.  Now,  if  yon  believe  from  the 
evidence  that  the  engineer  and  fireman  in 
charge  of  said  engine  failed  to  use  ordinary 
-care  to  keep  a  reasonable  lookout  on  the 
track  In  front  of  said  engine,  and  that  if 
they  had  used  ordinary  care  to  keep  a  rea- 
sonable lookont  on  the  track  in  front  of  said 
engine  they  could  and  would  have  discovered 
said  mules  on  said  track  in  time  to  have 
kept  ^m  hurting  them  by  the  use  of  ordi- 
nary care,  then  this  would  be  negligence,  as 
Diligence  Is  used  in  the  third  paragraph  of 
this  charge.**  The  giving  of  this  charge  Is 
assigned  as  error,  and  we  think  the  assign- 
ment should  be  sustained.  The  appellant, 
having  complied  with  the  law  in  fencing  its 
track  at  this  place,  could  only  be  held  liable 
by  showli^  that  the  killing  resulted  from  the 
negligence  of  ita  agenta  In  charge  of  the 
train. 

[2]  Negligence  Is  simply  the  failure  to  ex- 
ercise that  degree  of  care  which  the  law  ex- 
acts under  the  particular  circumstances  for 
the  protection  of  the  person  and  property  of 
others.  The  question  presented  in  this  case 
Is,  Did  the  ainwUant's  employes  owe  to  the 
owner  of  these  muIeB  the  duty  to  exercise 
ordlnaxy  care  to  ke^  a  lookont  for  the  pur- 
pose of  diacoToiag  the  presence  of  the  an- 
imals on  the  tra<^?  13ie  moles  were  at  the 
time  trespassers  upon  app^nf  s  property, 
and  there  Is  no  evidence  that  any  similar 
trsansses  had  eves  occurred  before  at  that 
place,  and  there  is  nothing  to  Indicate  that 
atoc^  of  this  character  were  likely  to  be  there 
and  be  Injured.  Bavlng  Indoged  Its  right 
of  way  with  a  fence  sufficient  to  exclude  ordi- 
nary stock,  appeflant^B  employte  may  have 
beuL  justified  in  assuming  that  no  stock 
would  be  npim  tlie  tntk  at  that  plaoBi  We 
may  concede  that  Instances  may  occur  when 
common  prudence  would  require  of  such  em- 
ployte  the  keeping  of  a  lookont  for  treepass- 
Ing  animals;  but  In  a  case  Uke  tills  the 
court  had  no  right  to  Instruct  the  Jury,  as  a 
matter  of  law,  that  this  specific  duty  existed. 
Hallway  Go.  v.  Byrd,  124  S.  W.  738 ;  K. 
A  T.  By.  Cio.  T.  Tolbert»  100  Tex.  483,  101  & 
W.  206;  L  ft  G.  N.  Ry.  Oo.  T.  Godce,  64  Tex. 
167;  I.  ft  G.  N.  By.  Co.  r.  Dunham,  68  Tex. 
231.  4  S.  W.  472.  2  Am.  St  Bep.  484. 

In  the  Byrd  Case,  cited  abote,  an  animal 
was  killed  upon  the  track  of  the  railway 
company  in  territory  where  such  animals 
were  forbidden  by  law  to  run  at  la^  It 
was  there  held  that  the  employes  In  cbarge 


of  the  train  owed  no  duty  to  keep  a  lookout 
for  such  trespassing  animals.  That  decision 
seems  to  be  in  harmony  with  previous  hold- 
ings of  our  Supreme  Court  The  principle 
there  announced  la  equally  v;)pllcable  to  this 
case. 

The  trespass  of  an  animal  will  be  attribut- 
ed to  its  owner,  and  the  duty  to  discover  Its 
perilous  situation  can  arise  only  when  the 
owner  may  legally  dalm  that  vigilance  as  a 
protection  to  bis  proi>erty.  At  the  place 
where  these  animals  were  killed,  the  appel- 
lant bad  the  right  to  tbe  exclusive  use  of  its 
track  and  right  of  way ;  and  when  It  inclos- 
ed the  right  of  way  with  a  fence  reasonably 
sufficient  to  exclude  stock  It  occupied  a  posi- 
tion towards  trespassing  animals  very  sim- 
ilar to  that  of  any  other  owner,  who  had 
taken  tbe  precaution  to  Inclose  his  premises. 
It  was  not  proper  for  the  court  to  select  some 
particular  species  of  vigilance  and  tell  the 
Jury  that  It  was  the  duty  of  the  employte  In 
charge  of  the  train  to  observe  that  method 
for  guarding  against  Injury  to  stock. 

For  the  error  indicated,  tbe  Judgment  of 
tbe  district  court  is  reversed  and  the  cause 
remanded. 


B.  r.  ROWSON  ft  GO.  T.  HcKINNET. 

(Court  of  Civil  Appeals  of  Texas.    San  An- 
tonio.  Feb.  28,  1818.) 

1.  Appeal  avd  Eaaox  (i  601*)— Rkoobd— 
Statehbrt  of  Fact  — Becobd  in  Tean- 

SCBXFT. 

A  statement  of  facts  copied  into  the  tran- 
script should  be  considered  when  there  is  no 
objection  by  the  appellee. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  2661-2663;  Dec.  Dig.  | 
601.*] 

2.  OouBTB  (I  78*)— Rules  of  Coubtv-Oom- 

STITUTIONAL  AND  StATIITOBT  PbOVISIONS. 
Under  tbe  express  provision  of  Const,  art 
S  25,  Acts  82d  Leg.  a  U9,  |  6,  providing 
that  it  shall  not  be  necessary  to  copy  the  state- 
ment of  facts  in  the  transcript  on  appeal,  but 
that  on  agreement  of  the  parties  and  approval 
of  the  judge,  and  also  in  tbe  event  of  a  fail- 
ore  of  the  parties  to  agree  and  a  filing  of  a 
statement  of  facts  certified  by  the  trial  judge, 
the  original  thereof  shall  be  sent  ap  as  a  part 
of  the  record,  ia  superior  to  and  cannot  be  re- 
pealed by  a  rule  of  the  Supreme  Court 

[Bd.  Note.— For  other  cases,  see  Conrts. 
Cent  Dig.  11  274,  27ft-2Sl;  Dec  Dig.  |  78.*] 

3.  Appeal  and  Ebbob  ({  601*)— Becobd  — 
Statement  op  Facts- Statutoet  Pbovi- 

BIONS. 

Acts  82d  Leg.  c  119,  S  12,  making  the 
rules  as  to  tbe  filing  of  statements  of  fact  in 
the  district  courts  apply  in  the  county  courts, 
but  only  in  cases  where  a  steoographer  has 
been  appointed  on  tbe  application  of  a  party, 
and  expressly  repealing  Acts  31st  Leg.  {1st 
Extra  Sees.)  c  39,  %  13,  makiDg  the  rules  as 
to  statements  of  fact  tbe  same  in  county  courts 
as  in  district  courts,  was  not  intended  to  ap- 
ply to  other  cases  In  the  county  courts,  and 
hence  it  Is  not  necessary  to  file  a  statement  of 
facts  separate  from  the  clerk's  transcript  of 
the  record  in  any  case  appealed  from  tbe  eonn- 
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tj  conrt,  exce^  b  eaae  in  wbieli  tha  conxt  luts 
•o  appointed  a  ataiiociapbcr. 

{Ed.  Note^For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  2661-26fi8:  Dec.  Die  | 
601.*] 

A^teal  from  Oameron  Gonn^  Oonrt;  Jno. 
Bartlett;  Judge. 

Action  between  B.  7.  Bowaon  &  Company 
and  O.  Q.  McKinney.  Judgment  for  McKln- 
ney,  and  B.  F.  Bowson  ft  Company  appeal 
and  move  to  file  statemoit  of  fact^  Order- 
ed that  statement  be  filed. 

R.  B.  Creager  and  J.  T.  Oanales,  both  of 
BrownsTllle,  for  appellant. 

FLY,  0.  J.  Appellants  bad  tbe  statement 
of  focts  einiled  into  the  transcript,  and  seek 
to  file  a  separate  statement  of  facts.  It  is 
claimed  that  the  statement  of  fitcts  was  so 
co^ed  becaose  rule  86  (142  S.  W.  xxlii)  for 
the  district  and  county  courts  reanlres  all 
bills  of  exceptions  and  statement  of  facta 
shall  be  literally  transcribed,  and  rule  02 
(142  S.  W.  xxlli)  requires  an  Index  In  tbe 
transcrljtt  of  the  statement  of  fticts. 

[1]  The  two  rales  are  old  tmea,  and  their 
reissuance  by  the  Supreme  Court  in  1912 
gave  th«n  no  more  force  than  they  had  be- 
fore that  time,  and  the  Supreme  Court  has 
often  recognized  the  law  in  regard  to  send- 
ing np  separate  statements  of  facts,  and  has 
also  held  that  a  statonent  of  fiicts  copied  In- 
to the  transcript  should  be  considered  when 
thwe  Is  no  objection  by  the  ai^lee^  Ball- 
way  V.  Stoker,  102  Tex.  60,  lis  S.  W.  S; 
Bailway  t.  Waggoner,  102  Tex.  260,  US  S. 
W.  1172. 

[2]  The  Laws  of  1011,  p.  264^  |  6^  general 
laws  of  that  y«ir,  proTlde  that  *it  shall  not 
be  nece«»r7  to  copy  said  statement  of  facts 
In  tbe  transcript  of  the  clertc,  on  ai^eal,  but 
the  same  shall,  wbm  agreed  to  by  tbe  parties 
and  approved  by  the  Judges  or  In  the  event  of 
a  failure  of  the  parties  to  agree  and  a  state- 
ment of  facts  is  prq^ared  and  certified  by  the 
Judge  trylqg  the  case,  be  filed  In  duplicate 
with  the  clerk  of  the  court*  and  tlie  original 
thereof  shall  be  sent  up  as  a  part  of  the  rec- 
ord in  the  cause  on  appeal."  Tbat  law  is 
superior  to  and  cannot  be  repealed  by  a  rule 
of  the  Supreme  Court.  The  Oonstltntion  of 
Texas,  art  S,  i  26,  gives  the  Supreme  Ciourt 
the  "poww  to  make  and  establish  rnl^  of 
procedure  not  Inconsistent  with  the  laws  of 
the  state,  for  the  government  of  snid  court 
and  the  other  courts  of  this  state,  to  expedite 
the  dlspatdL  of  business  therein."  The  Su- 
preme Court  has  not,  we  believe,  ever  contem- 
plated transcending  the  powers  granted  by 
the  (Sonstltntion  tn  the  article  and  section 
cited. 

[S]  Section  12,  p.  268,  Acts  of  1911,  makes 
the  rules  as  to  the  preparation  and  filing  of 
statements  of  fact  In  the  district  court  ai^^ 
to  the  same  In  the  county  courts,  but  only 
when  a  staiograph»  has  been  appointed  up- 


on the  application  of  a  party  to  a  snlt,  and 
the  Inference  may  be  fairly  drawn  tliat  the 
act  was  not  Intended  to  apply  to  other  cases 
In  county  courts.  In  the  Acts  of  1909,  p. 
378, 1 13,  it  was  provided  that  the  rules  as  to 
statements  of  fact  should  be  the  same  in 
county  courts  as  in  district  courts  In  all  cas- 
es, but  the  law  of  1909,  as  well  as  all  other 
laws  tn  conflict  with  the  provisions  of  the  act 
of  1911,  were  8{>eclally  repealed  by  that  act. 
We  therefore  hold  that  It  Is  not  necessary 
to  file  a  statemeut  of  facts,  separate  from  the 
clerk's  transcript  of  the  record.  In  any  case 
appealed  fronf  a  county  court,  except  In.  a 
case  In  which  the  county  Judge,  upon  appli- 
cation of  a  party  to  the  suit,  shall  appoint 
a  stenographer  to  report  the  oral  testimony 
given  In  such  case. 

Appellants  have  complied  with  the  law  In 
having  the  statement  of  facts  in  this  case, 
which  iB  not  Included  In  the  exception,  copied 
In  tbe  clerk's  transcript;  but  as  the  request 
is  made  that  the  original  statement  of  facts 
be  filed,  and  appellee  agrees  to  It  it  Is  order- 
ed that  atatemmt  ot  facta  be  filed. 


WESTTEBN  UNION  TELBGBAPH  CO.  t. 

GLASS. 

(Oinrt  ctf  Civil  Appeals  of  Texas.  Tfexarkana. 

Feb.  27,  1913.) 

L  TSIAL  (J  280*)— iKBTBOCnOMe. 

In  an  action  against  a  telegraph  company 
for  delay  in  the  delivery  of  a  death  message, 
whereby  the  addressee  did  not  reach  the  place 
of  interment  in  time  for  the  funeral,  it  ap- 
peared that  he  could  have  telephoned  or  tele- 
graphed to  procure  a  poatpooement  of  the  fu- 
neral. The  court  instructed  that  one  threaten- 
ed with  injury  must  use  all  reasonable  means 
to  prevent  it.  and  that  if  plaintiff  failed  to  use 
on&iary  care,  he  would  be  guilty  of  contribu- 
tory negligence.  Bfld,  that  a  requested  In- 
Btrucdon  that  plaintiff  could  not  recover  if  m 
reaaonably  pmoent  man  would  have  sent  an 
answering  message  was  sufficiently  covered  by 
the  charge  given. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  6S1-659;  Dec  Dig.  |  260.*] 

2.  Telboraphs  avd  Tklbphohbb  (I  73*) — 

Death  Messages. 

Where  there  ia  such  delay  tn  the  deliverr 
of  a  death  message  as  to  prevent  the  addressee 
from  reaching  the  place  of  interment  in  time 
for  the  funeral,  his  tailare  to  make  an  effort  to 
postpone  the  funeral  Is  ue^igence  or  not  ae- 
cordiag  to  the  drcamstances  of  the  caae. 

[Ed.  Note.— For  other  caaes,  see  Telegraplis 
and  Telephones^  Cent  Dig.  |  76;  Dec.  Dig.  | 
73.*] 

8.  TBIAL  (8  261*)— iNSTBDCnONS. 

Where  the  same  sheet  of  pnper  contains 
a  requeated  Inatmction  which  is  erroneous  and 
one  which  ta  not  the  entire  paper  may  be  re- 
fused. 

[Ed.  Note.— For  other  caaes,  see  Trial,  Cent 
Dig.  SI  660,  671,  675;  Dec.  Dig.  |  261.*] 

Appeal  from  Titus  County  C!ourt;  W.  E. 
Btddle,  Jnd^ 

Action  by  Henry  Glass  against  the  Western 
Union  Telegraph  Company.    From  a  Judg- 
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ment  In  tenw  of  plalntlH  defwdant  appMUa. 

Affirmed. 

Chaa.  S:  Todd,  of  Texarkans,  and  Geo.  H. 
Fearona,  of  New  York  City,  for  appellant 
Rolston  ft  Rolston  and  Ward  &  Ward,  all  of 
Ut  Pleasant,  for  appellee. 

WILLSON,  a  J.  Appellee  lived  In  Mt 
Pleasant  His  sister  Dora  Todd  lived  Id 
Oreenvllle.  February  24.  1912,  E.  Todd,  son 
of  *  Dora  Todd,  delivered  to  appellant  in 
Greenville,  for  transmission  to  appellee  In 
Mt.  Pleasant,  a  telegram  as  follows :  "Green- 
vtlle,  Texas,  2/24.  Henry  Glass  (colored), 
Mt  Pleasant,  Tex.:  Come  at  once.  Tour 
sister  Dora  Todd  dead.  B.  Todd."  The 
telegram  reached  Mt  Pleasant  at  820  p.  m. 
of  the  day  It  was  dated,  but  was  not  de- 
livered to  appellee  nntll  about  9:30  a.  m.  of 
tbe  next  day.  Appellee  went  to  Greenville 
on  the  first  train,  leaving  Mt  Pleasant  after 
the  message  was  delivered  to  him,  to  find, 
when  he  got  there,  that  hia  sister  had  Just 
been  bortod.  He  testlfled:  "I  got  to  Green- 
ville too  late  for  the  funeral.  It  was  over, 
and  the  peoi^e  were -coming  bade  from  the 
fnneral  when  I  got  there."  Had  the  message 
been  promptiy  dellTered  to  him  after  tt  reach- 
ed Mt  Pleasant,  be  could  and  would  have 
sone  to  Greenville  on  a  train  which  left  Ht 
Pleasant  at  about  12  o^dock  on  the  night  of 
Febmary  24th,  and  would  have  reached 
OreoivUle  in  time  to  have  seen  his  iter's 
remains  and  to  have  attended  the  funeral 
On  the  ground  ttiat  the  delay  In  the  delivery 
of  the  message  to  him  was  due  to  negligence 
on  the  part  of  appellant,  appellee  sought  and 
recovered  Judgment  against  appellant  for  the 
stun  of  $300. 

[1]  In  Its  answer,  appellant  alleged  that 
appellee,  after  the  message  was  delivered  to 
him,  at  a  cost  of  less  than  $1,  could  by  either 
tdeiAone  or  telegraph,  aa  he  might  have 
chosen,  have  communicated  with  the  sender 
of  the  measage  or  other  relatives  or  friends 
In  Greenville,  and  have  secured  a  postpcme- 
ment  of  the  funeral,  and  that  in  failing  to 
do  so  he  was  goUty  of  contributory  negli- 
gence. Appellee  testlfled:  "I  know  that 
there  are  a  telegraph  and  long  distance  tele- 
phone in  Mt  Pleasant  Tex.,  and  between 
Ht  Pleasant  and  Greenville,  and  I  know 
what  they  are  for.  I  could  have  telegraphed 
w  teld^Kmed  to  B.  Tbdd  at  Greenville  and 
have  had  the  funeral  held  op  or  postponed 
until  I  reached  there;  but  the  reason  I  did 
not  do  so  was  I  did  not  expect  my  sister  to 
be  buried  there,  but  I  expected  to  bring  her 
body  home  and  bury  her  here  with  her  moth- 
er,  as  I  did  her  mother.  I  was  so  grieved 
when  I  got  the  message  I  did  not  think  of 
telegraphing  or  telephoning.  I  would  have 
had  time  to  telephone  or  telegraph."  On  the 
Issue  made  by  the  answer  and  the  testimony 
set  out,  tbe  court  instructed  the  Jury  as  fol- 
lows: "A  person  who  is  being  threatened 
with  injury  as  the  result  of  the  negligence  at 


another,  and  who  has  knowledge  of  soeh 
threatened  injury.  Is  required  to  use  all  rea- 
sonable  means  that  a  person  of  ordinary 
care  would  have  used,  under  the  same  cir- 
cumstances, to  prevent  the  injury  so  threaten- 
ed; and  if  he  falls  to  use  such  ordinary 
care  to  avert  the  threatened  injury,  as  afore- 
said, then  he  can  only  recover  such  damages 
as  would  be  sufficient  to  repay  him  for  such 
reasonable  expenditure  as  he  was  required 
to  make  in  order  to  prevent  or  lessen  the 
Injury.  Now,  if  you  believe  from  tbe  evi- 
dence in  this  case  that  defendant  was  guilty 
of  negligence  as  pleaded  by  plaintiff,  and 
that  as  a  result  thereof  plaintiff  was  threat- 
ened with  Injury,  and  had  knowledge  of  such 
threatened  Injury,  or  had  notice  thereof,  and 
if  you  further  believe  that  plaintiff  failed  to 
use  ordinary  care  to  prevent  or  lessen  the 
said  threatened  Injury,  then  he  would  be 
guilty  of  contributory  negligence,  and  could 
recover  In  this  case  only  the  amount  that  It 
would  have  coat  him  to  use  such  ordinary 
care  to  lessen  the  Injury."  [2]  Having  in- 
structed the  Jury  aa  Just  set  out,  the  court 
refused  a  special  charge  requested  by  ap- 
pellant as  follows:  "(2)  If  you  find  and  be- 
lieve from  the  evldoice  that  the  plaintiff  fail- 
ed to  reply  to  the  message  and  announce  that 
he  was  coming  on  next  train,  and  that  if 
he  had  sent  such  answering  message  the  same 
would  have  reached  Its  destination  in  due 
time,  and  that  hla  sister's  funeral  would  have 
been  postponed  until  his  arrival,  and  yon  be- 
lieve that  a  reasonably  prudent  man,  similar- 
ly situated,  would  have  sent  such  message, 
then  you  will  And  for  the  defendant"  It  Is 
insisted  that  the  refusal  of  the  court  to  give 
the  special  diarge  was  error  which  requires 
a  reversal  of  the  Judgment 

As  supporting  Its  contenttm,  appellant 
dtes  Tek«ratA  Go.  v.  Jeanes,  88  Tex.  230; 
31  8.  W.  186.  In  that  case  court  in- 
structed the  Jury  to  find  for  the  defendant 
If  they  believed  the  plainUfl;  after  he  re- 
oelved  the  menage,  had  not  exercised  the 
diligence  to  reach  his  tatlier  before  his  burial 
tlmt  an  ordinarily  prudent  perscm  would 
have  used  under  the  same  dreumstanoea,  and 
refused  a  spedal  cha^e  like  the  one  set  out 
above.  The  refusal  of  tlie  spedal  charge 
was  held  to  be  error;  Uie  oonrt  saying:  ^The 
geuOTal  diarge  did  not  <  submit  the  Issue 
whether  it  was  negligent  or  not,  on  the  part 
of  the  plalntlfr,  to  send  a  message.  It  mere- 
ly instructed  the  Jury  that  if  he  failed  to 
exercise  reasonable  diligence  to  reach  his 
father  before  the  burial,  then  they  would  find 
for  the  defendant  Thla  applies  only  to  the 
fact  of  his  availing  himself  of  the  means  of 
transportation  at  his  command  for  reaching 
the  point  of  his  destination — a  fact  about 
which  there  was  no  question.  The  Jury  must 
have  so  understood  it" 

In  this  case  the  court's  general  charge  on 
the  Issue  of  contributory  negligence  was 
broad  enough  to  cover  the  failure  of  appdlee 
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to  send  a  message  as  spedfled  In  the  <diarge 
refused,  and  we  tblnk  It  should  not  be  as- 
sumed that  the  jury  did  not  consider  su<di 
failure  on  his  part  in  determining  the  issue. 
Having  a  ri^t  to  consider  It,  under  the  in- 
structions given  them,  we  think  It  should  be 
assumed,  in  support  of  the  Judgment,  they 
did  consider  It,  and  that  their  verdict  in- 
volves a  finding  that  appdiee  was  not  guilty 
of  negligence  In  failing  to  send  a  telegram 
for  the  purpose  of  procuring  a  postponement 
of  the  funeral.  But,  If  we  thought  other- 
wise, we  still  would  be  of  the  opinion  the 
assignment  complaining  ct  the  refusal  of  the 
special  charge  should  be  overruled  for  an- 
other reason.  [8]  On  the  same  sheet  of  pa- 
per, and  as  a  part  of  tbe  same  request,  the 
court  was  asked  to  further  instruct  the  Jury 
as  follows:  "@)  One  who  is  threatened  with 
damage,  by  reason  of  tbe  negligent  conduct 
of  anoQier,  should  exercise  reasonable  pru- 
dence to  avert  the  consequences  of  such  De- 
lect He  Is  bound  to  use  ordinary  care  to 
render  the  Injury  as  light  as  possible;  and, 
if  you  believe  from  tbe  evidence  tliat  plaln- 
tur,  at  reasonable  expense,  could  have  pro- 
cured the  postponement  of  the  funeral  until 
his  arrival,  you  can  find  plaintiff  only  the 
amount  of  such  rrasonable  expense,  as  shown 
by  the  evidence."  Aside  from  being,  so  far 
as  correct.  In  effect  a  repetition  of  a  portion 
of  the  main  charge  as  set  out  above,  it  was 
subject  to  the  objection  that,  If  appellee  at 
a  reasonable  expense  could  have  procured  a 
postponement  of  the  funeral,  be  was,  with- 
out reference  to  the  drcamstances  whitdi 
Induced  him  not  to  send  a  message,  guilty  of 
otmtributory  negligence.  We  do  not  onder^ 
stand  the  law  to  be  that  the  mere  failure  In 
such  a  case  to  make  an  effort  to  procure 
a  poe^nement  of  a  foneral  Is  ne^lgence  on 
the  part  of  tiie  ^aintlff.  It  Is  negUgencb  or 
not,  according  to  the  circumstances  of  tbe 
case.  That  part  of  tbe  reqinestad  Instrac- 
tlons  being  erroneous,  and  preaoited  to  tbe 
court  on  tbe  same  idece  of  paper,  it  was  not 
error  for  the  court  to  refuse  tbe  entire  paper 
(^ered,  notwitbatanding  it  may  lure  contain* 
ed  another  coxnet  Instruction.  Tarboroogh 
T.  Weaver,  6  Tex.  Civ.  Arat.  2U,  26  B.  W. 
468;  Railway  Go.  t.  Neff,  26  8.  W.  784;  BaU- 
way  Co,  T,  Haddox,  86  Tex.  Olv.  Aj^  88S. 
81  a.  W.  1066:  Telegraph  Co.  t.  Jofausfm.  16 
T«x.  ClT.  App.  646t  41  8.  W.  667.  We  ban 
anudda^  tbe  assignments  in  tbe  brief  pre- 
senting other  anestlons,  and  are  of  oi^nlon 
they  should  be  overruled. 
The  Judgment  Is  affirmed. 


SXRAITON  T.  RZLET  et  aL 
(Gonrt  of  Civil  Appeals  of  Texas.   San  An- 
tonio.  Feb.  27,  1913.) 

1.  APPBAI.  and  EBBOB   (i  216*)— IHSTBUO- 

TI0N8— NBCESBITT  FOB  REQUEST. 

In  the  absence  of  request  for  tbe  submla- 
aioD  of  an  issue  omitted  by  the  general  charge. 


appeUant  cannot  oomplain,  even  where  fliere  la 
evidence  supporting  the  Issue. 
[Ed.  Note.— For  other  cases,  see  Appeal  end 

Error,  Dec.  Dig,  |  216.*1 

2.  Deeds  (|  203*)  — EviDurOB— VAUDm— 
UnouB  IirrttiKnoB. 

In  an  action  to  cancel  a  deed  on  tbe  groand 
of  the  grantor's  insanity  and  undae  influence, 
evidence  that  the  &ther  of  one  of  the  defoid- 
ants,  not  shown  to  have  had  any  authority  to 
act  for  defendants,  or  to  stand  in  a  confidm- 
tial  relation  toward  tbe  grantor,  had  told  the 
grantor  that  the  land  waa  not  worth  more  than 
tbe  amount  offered,  was  a  mere  expression  of 
opinion  and  inadmlsalUe  on  the  issue  of  nndoe 
Influence. 

[Ed.  Note^For  other  cases,  tee  Deeda,  Gait 
Dig.  H  602.  604r^;'  Dec  Ng.  %  ^oS*\ 

3.  Appeai.  ahd  Bbbob  (f  499*)— EXGEPnoH 
TO  EviDENGB— Showing  Gbovnd  or  Ob- 

JBOnON. 

An  assignment  of  error  based  on  a  bill  of 
exceptions  to  the  admission  of  evidence  not 
disclosing  the  ground  of  objection  thereto  will 
not  be  considered  by  an  appellate  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
^OT,  Cent.  Dig.  11  2296-2299:  Dee.  Dig.  | 

4.  Deem  (|  203*)— Taliditt— Plbadiho  and 

Fboof. 

In  an  action  to  caAcel  a  deed  for  mental 
incapacity  of  the  grantor  and  undue  influence, 
a  question  as  to  what  connection  B.  had  with 
the  transaction  was  properiy  excluded,  irtiere 
neither  by  pleading  nor  proof  was  B.  connected 
with  tbe  transaction. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Gent 
Dig.  IS  602,  604-611;  Dec  Dig.  f  203>] 

6.  Appeal  and  Ebbob  (|  682*)— Exokptxok 
to  evidencb-^ufficibnot. 

Error  in  the  ezclusioo  of  evidence  cannot 
be  reviewed,  where  the  bill  of  exceptions  fails  to 
show  what  the  witness  would  have  testified  in 
answer  to  tlie  question. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
^or.  Cent.  Dig.  H  2906^909;  Dec  Dig.  | 

6.  Appeal  and  Ekbob  (i  742*)-~ABsiQNia:HT 
OT  Ebbob— NEGBSsnr  or  Statement. 

An  assignment  of  error  not  followed  by  a 
statement  will  not  be  considered. 

[EM.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  f  3000;  Dec  IMg.  {  742.*! 

7.  APPEAL  AND  Ebbob  (|  499*)— Exception— 
Necbssixt  or  SmrmtQ  Oxjt  Objeotioh. 

An  assignment  of  error  to  tbe  ezcluBion 
of  evidence  cannot  be  considered  where  the 
bill  of  exceptions  does  not  set  out  the  obJeetUm 
thereto. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  H  2296-2299;  Dec  Dig.  1 
499.*] 

8.  JuBT  (S  110*)  —  OBnonoN  to  Jubob  — 

Waivee. 

The  competency  of  a  Juror  accepted  by  the 
parties  .cannot  be  attacked  after  the  verdict 
has  bees  rendered. 

[Ed,  Note.— For  other  eases,  see  Jury,  Gent 
Dig.  81  502-613.  S15~523;  Dec  Dig.  {  lia*] 

9.  Appeal  and  Ebbob  (J  078*)— Review— 
Discbbtion  or  Tbial  Coubt— Mc^on  roB 

NBW  TBIAIi— HlBCONDUOT  OP  JUBT. 

In  the  absence  of  anything  showing  an 
abuse  of  the  trial  court's  mscretion  In  dispos- 
ing of  an  attack  on  a  Juror,  its  action  wfii  not 
be  disturbed:  the  presumption  bebig  tiiat  tiie 
trial  judge  satisfied  liimself  that  there  was  no 
misconduct  on  the  juror's  part 

[Ed.  Note— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  8866-^0;  Dec  Dig.  i 
978.'] 
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Appeal  from  District  Conr^  ■  Qnftdalnpe 
County;  M.  Eetmon,  Judge. 

Action  by  David  Stratton,  by  his  gaardlan, 
Dan  Erkel,  against  James  J.  Riley,  Jr.,  and 
another,  with  croas-actlon  by  d^endanta 
against  M.  G.  Tadlock.  Verdict  Inatmcted 
for  Tadlock,  and  Judgment  for  defmdanta, 
and  plaintiff  appeals.  Affirmed. 

H.  E.  Short  and  H.  H.  Welnert,  both  of 
Seguln,  for  appellant  Bmll  Moaheim  and 
Barges  A  Barges,  all  <tf  Seguin,  for  appel- 
lees. 

FLT,  O.  J.  TU»  Is  an  action  to  cancel  a 
deed  and  remove  doad  from  title  to  a  cer- 
tain lO-acre  tract  of  land  In  Segnln,  Onada- 
iQpe  county,  Tex.,  Instltated  for  DaTid  Strat- 
ton,  by  Us  guardian,  Dan  Erkel,  agatost 
James  3.  lUley,  Jr.,  aiid  Jotm  Jeffers(m  Bar^ 
ges,  appellees  her^  In  which  It  was  alli- 
ed Uiat  on  December  2, 1911,  the  said  Strat- 
ton  liad  executed  to  appellees  a  warranty 
deed  to  the  land  In  question,  at  which  period 
and  for  a  ioog  time  prior  thweto  be  was  in- 
sane and  mentally  Incapacitated  to  make  a 
contract  of  any  kind,  and  could  not  and  did 
not  nndostand  the  legal  Import  of  fibe  deed; 
that  he  was  Ignorant  of  the  value  of  the 
land ;  that  appellees  represmted  to  him  that 
It  was  not  worth  more  than  ISSO  an  acre, 
wbea.  It  was  worth  at  least  1000  an  acre, 
and,  helng  of  weak  mind  and  rdylng  upon 
the  false  statem^ts,  the  said  Strattou  exe- 
cuted the  deed  to  appellees  for  a  considera- 
tion of  $2,600  tor  the  10  acres  of  land,  it 
was  further  alleged  that  said  deed  was  ob- 
tained through  undue  Influence,  fraud,  and 
misrepresentatloD.  Anpellees  filed  general 
and  special  exceptions,  and  answered  by  gen- 
eral denial,  and  specially  set  up  the  facts  In 
regard  to  the  purchase  of  the  land,  and  also 
filed  a  cross-action  against  M.  O.  Tadlock, 
which  it  Is  useless  to  notice  to  view  of  the 
fact  that  a  verdict  was  instructed  for  him 
and  he  is  not  a  party  to  this  appeal.  As  the 
result  of  a  Jury  trial  a  verdict  and  Judgment 
.were  roidered  for  appellees. 

The  evidence  Justified  the  Jury  In  finding 
that  David  Stratton  had  mental  capacity  to 
make  the  contract  at  the  time  he  executed 
the  deed  to  the  land. 

[1]  The  first  assignment  of  error  complains 
of  a  failure  upon  the  part  of  the  court  to 
present  the  question  of  undue  influence  ex- 
ercised by  appellees  over  David  Stratton. 
Appellant  did  not  request  that  the  issue  be 
submitted  to  the  Jury,  and,  being  merely  an 
omission  upon  the  part  of  the  court,  he  can- 
not successfully  complain,  even  had  there 
been  evidence  supporting  the  Issue.  Beazley 
V.  Dmson,  40  Tex.  434 ;  Cockrill  v.  Cox,  65 
Tex.  669;  Johnson  v.  Granger,  SI  Tex.  4S; 
Mllnw  V.  Adams,  79  Tex.  626,  15  S.  W.  690. 
A  party  must  show  by  requesting  charges 
curing  omissions  that  be  is  not  speculating 
on  the  chances  of  a  favorable  verdict  In 
this  case  the  evidence  of  undue  Influence 


would  not  have  Justified  a  submission,  even 
as  stated  by  appellant  In  his  brief.  The 
facts  raised  but  one  issue,  that  of  mental 
capacity  to  contract  and  that  was  clearly 
presented  to  the  Jury. 

[2]  Appellant  sought  to  prove  that  James 
J.  RUey,  Sr.,  who  had  no  connection  with  the 
purchase  of  the  lot  had  told  David  Stratton 
that  the  land  was  not  worth  more  than  the 
amount  offered  him,  and  the  testimony  was 
excluded  on  objection  of  appellees  that  none 
of  the  appellees  was  present  u^d  it  did  not 
appear  that  the  elder  Riley  had  any  author- 
ity to  make  any  representations  to  Stratton. 
The  exclusion  of  the  testimony  is  the  subject 
of  the  second  asslgnmrait  of  error.  The  prop- 
osition is  that  "any  representation  made  by 
one  acting  for  another  as  agent  Is  binding 
upon  hlB  principal,"  which  might  with  some 
qualifications  and  additions  be  sound;  but 
It  Is  an  abstraction,  as  there  Is  no  evidence 
to  show  the  agency  of  Riley,  Sr.  What  Ri- 
ley, Sr.,  said  was  a  mere  expression  of  opin- 
ion, and  did  not  Indicate  any  undue  tofiu- 
ence.  The  statement  made  by  appellant  falls 
to  show  that  Riley,  Sr.,  had  any  authority 
to  act  for  appellees,  or  that  there  was  any 
confidential  relation  existing  between  htm 
and  Stratton.  The  witness  who  saw  them 
talking  to  each  other  did  not  even  name  the 
year  to  which  it  occurred,  and  it  does  not 
appear  from  the  bill  of  exception  when  the 
conversation  occurred. 

[3]  Appellant  asked  Dr.  A.  M.  Stamps  this 
question,  "Under  these  circumstances,  what 
would  bis  condition  now  be?'  which  was  ob- 
jected to  for  some  reason  not  disclosed  by 
the  bill  of  exception.  An  asalgmnent  of  er- 
ror based  on  such  a  hill  of  exception  will 
not  he  considered  by  an  appellate  court,  as 
has  been  repeatedly  held  by  the  conrta  of 
Texas.  Bonart  t.  Waag,  61  Tex.  88;  Endlck 
V.  Badl<&,  81  Tex.  S59 ;  Franklto  v.  TIeman, 
62  Tex.  92;  Railway  t.  Gage,  63  Tex.  668; 
Arambnia  t.  Sullivan,  80  Tex.  615,  16  S. 
486.  The  question  naked  could  not  have 
evoked  a  response  tbat  would  have  shown 
the  condition  of  Stratton's  mind  at  the  time 
he  uecnted  the  deed 

[4,  {]  The  fourth  assignment  of  &noT  com- 
plains of  the  refusal  of  the  court  to  allow 
appellant  to  ask  R.  F.  Wilson,  a  son-to-law 
of  Mrs.  Surges,  what  connection  she  had 
with  the  purchase  of  the  land.  The  ques- 
tion was  objected  to  because  there  was  no 
allegation  that  Mrs.  Burges  had  any  con- 
nection with  the  transaction.  The  court  did 
not  err  to  not  permitting  it  It  was  utterly 
impertluent  to  any  issue  made  by  pleadtogs 
or  proof.  If  it  had  been  improperly  refused. 
It  could  not  avail  appellant,  because  the  bill 
of  exception  falls  to  show  what  the  witness 
would  have  testified  to  answer  to  the  ques- 
tion. It  has  been  so  held  time  and  again 
from  King  v.  Gray,  17  Tex.  62,  to  Goodwto  v. 
Biddy.  140  S.  W.  739. 

i%,  1}  The  fifth  asslgnmait  of  error  Is  over- 
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ruled,  becaose  It  Is  not  followed  by  a  Btate- 
ment,  and  because  the  objection  to  tbe  evi* 
dence,  tbe  exclasion  of  which  is  complained 
of,  Is  not  set  out  In  the  bill  of  exception. 

[1]  The  sixth  assignment  of  error  is  to 
the  effect  that  appellant  did  not  have  a  fair 
trial  because  one  of  tbe  jurors  was  not  com- 
petent and  qualified,  having  lived  In  Guada- 
lupe county  only  a  montb  and  a  half  before 
the  trial.  There  Is  no  such  statement  as  is 
required  by  the  rules.  A  juror  accepted  by 
parties  cannot,  after  the  verdict  has  been 
rendered,  have  his  competency  attacked. 
Boetge  V.  Idnda,  22  Tex.  106;  Schuster  v. 
La  Londe,  67  Tex.  29;  Newman  v.  Dodson, 
61  Tex.  96;  Rice  t.  Dewberry,  93  S.  W.  715. 
By  the  affidavit  of  tbe  tax  collector  It  was 
shovni  that  the  juror  bad  lived  In  Guadalupe 
county  for  10  years,  and  was  a  qualified  vot- 
er in  1912,  when  be  served  on  the  jnry. 

[9]  The  seventh  assignment  of  error  la  not 
followed  by  a  proper  statement.  However, 
the  affidavit  made  by  the  witness  Surls  is 
too  indefinite  to  form  the  basis  for. an  attack 
on  the  juror  Frank  Pape,  and.  If  it  had  been 
fall  and  explicit,  tbe  question  was  one  ad- 
dressed to  the  discretion  of  the  trial  judge, 
and,  in  the  absence  of  anything  showing  an 
abuse  of  that  discretion,  his  action  will  not 
be  disturbed.  Foley  -v.  Northrup,  47  Tex. 
OlT.  App.  277,  106  3.  W,  229 ;  Railway  v. 
Gray  (Tex.  Sup.)  143  S.  W.  606.  The  pre- 
anmptton  will  prerail  that  the  trial  judge 
satlsfled  himself  that  there  bad  berai  no  mis- 
conduct upon  the  part  of  the  JonNb 

Tbe  judj^ttU  Is  affirmed. 


BARTON  T.  R.  P.  ASH  &  CO. 
(Ooort  of  CSvU  Appeals  of  Texas.  Texarkana. 

Feb.  13.  19130 

1.  Appeai,  and  Ebbob  (I  517*>~-Bmobd— 

Bill  or  Exception  s. 

Action  of  the  court  In  overruling  a  motion 
to  continue  tbe  caase  and  in  atriklDg  tbe  case 
from  the  jar;  docket  Is  not  reviewable^  when 
not  presented  in  bills  of  sxceptioni^  as  requir- 
ed by  rules  of  court 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2427-2432;  Dec.  Dig.  f 
547.*1 

2.  Pabthkbship  <|  146*)— Iaabujtt  Pabt- 

HBB. 

Where  a  note  was  given  for  goods  purchas- 
ed by  a  partnership  conducted  under  the  nam? 
of  one  of  tbe  partners,  that  the  note  was  sign- 
ed with  Ms  name  only  did  not  show  it  to  be 
an  lodiTidaal  obligation. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  ||  242-255 ;  Dec.  Dig.  {  146.*] 

3.  Pabtitebbhif  (|  141*)— Leabiutt  of  Pabt- 

MBB. 

Where  goods  are  purchased  by  a  partner- 
ship and  tbe  firm  obligation  given,  agreements 
between  the  partners  as  to  their  liabilities  are 
not  binding  oni  the  payee. 

[Bd.  Note.— For  other  cases,  see  Partnership, 
Gent  Dig.  K  214-221 ;  Dec  Dig.  1  141.*j 

Appeal  ttom  District  Coxatt  Panola  Coun- 
ty; W,  a  Buford,  Jodse. 


Action  by  R.  P.  Ash  ft  Co.  against  J.  W. 
Barton  and  another.  From  a  Judgment  in 
favor  of  plaintiffs,  defendant  BartOD  ap- 
peals.   Reformed  and  affirmed. 

W.  R.  Anderson  and  H.  N.  Nelson,  both  of 
Carthage,  for  aj^iellant  Brooke  ft  Wool- 
worth,  of  Carthage,  tor  appellees. 

WH/LSOK,  a  X  Tbe  salt  was  by  ap- 
pellees  against  appellant  and  one  H.  B.  Jones 
on  two  promissory  notes,  each  dated  January 
9.  1911*  payable  to  appelleesT  order  on  or  be- 
fore March  15,  1911.  One  of  the  notes  was 
for  fl,00(^  Interest  and  attorneys'  fees.  It 
appeared  to  have  been  executed  by  H,  B. 
Jones,  and  vas  shown  to  be  entitled  to  a 
credit  Hay  14,  1911,  of  $992.02.  The  other 
note  was  for  11,000,  Interest  and  attorneys' 
fees.  It  appeared  to  have  iwen  enented  by 
H.  R.  Jcnes  and  by  appellant  It  was  shown 
that  tile  notes  were  given  tor  a  part  of  the 
purchase  price  of  a  stock  of  gmids,  ware^ 
and  merdiandlse  sold  by  ampellees  to  ap- 
pellant and  said  Jones,  who  eogaged  In  busi- 
ness as  partners  undnr  the  firm  name  ot 
"H.  R.  Jonee."  The  trial  was  before  the 
court  without  a  jury,  and  resulted  In  a  Judg- 
ment  In  appellees*  favor  against  both  appel- 
lant and  Jones  for  the  sum  of  $1.9(^1.  as 
the  amount  of  the  principal,  l&tmst,  and 
attorneys*  fees  due  on  the  notes.  Appellant 
proved  that  after  be  and  Jones  purchased 
tbe  goods  be  sold  bis  interest  in  same  to 
Jones,  who  assumed  to  pay  the  Indebtedness 
due  by  the  firm.  Tbe  court  therefore  rai- 
dered  judgment  over  against  Jones  in  ap- 
pellant's favor  for  the  sum  adjudged  against 
him  in  favor  of  appellees.  Tbe  appeal  Is 
prosecuted  by  appellant  alone. 

[1]  Appellant  complains  of  tbe  action  of 
the  court  in  overruling  his  motion  to  con- 
tinue the  cause,  made  when  it  was  called 
for  trial,  and  of  the  action  of  the  court  in 
striking  the  case  from  the  jury  docket  and 
In  trj'iug  it  without  a  jury.  The  rulings 
complained  of  will  not  be  reviewed  because 
not  presented  in  bills  of  exceptions  as  re- 
quired by  rule  55  for  district  and  county 
courts  (142  8.  W.  xxl).  Trabne  t.  Cook,  124 
S.  W.  456. 

[2, 3]  It  is  insisted  that  the  court  erred  in 
rendering  judgment  against  appellant  for  the 
balance  due  on  the  $1,000  bote,  "because" 
it  is  asserted  in  the  brief:  "The  testimony 
shows  that  the  $1,000  note  was  the  individ- 
ual note  of  Jones."  We  find  no  such  testi- 
mony in  the  record.  On  the  contrary,  it  was 
undisputed  that  the  note  was  given  for  {nrt 
of  the  price  of  goods  purchased  by  appellant 
and  Jones  to  carry  on  the  business  they  en- 
gaged in  as  partners.  This  being  true,  and 
it  being  also  true  that  appellant  and  Jones 
carried  on  their  business  as  partners  to  the 
name  of  *'H.  R.  Jones,"  the  fact  that  the 
note  was  signed  with  that  name  only  did  not 
show  it  to  be  tbe  individual  obllgatkm  ot 
Jones.  A.  ft  B.  Bncy.  Law  (2d  Bd.)  80:  Win- 
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«hlp  T.  Bank,  S  Pet  629,  8  L.  Ed.  216.  It 
appeand  that  appellant  and  Jones  agreed  to 
pay  appellees  $84100  for  the  goods,  and.  at 
the  ttme  the  pnrcbase  thereof  was  made, 
paid  appellees  $1,000  In  cash.  It  la  asserted 
In  the  brief  that  the  casta  payment  was  made 
with  fonds  belonging  to  appellant  Individ- 
ually, and  that,  to  equalize  the  hnrden  In- 
curred by  them  In  the  purchase  of  the  goods. 
It  was  understood  that  the  fl,000  note  was 
to  be  treated  as  the  obligation  of  Jones  In- 
dSrldnally.  If  it'  appeared  that  the  cash  pay- 
ment was  so  made  and  that  there  was  such 
an  onderstandlng  between  appellant  and 
Jones,  appellees'  rights  would  not  be  affected, 
for  It  Is  not  pretended  that  they,  were  parties 
to  such  an  agreement  But  Uiere  was  no 
evidence  of  such  an  agreement  even  between 
appellant  and  Jones,  and  appellant  and  Jones 
both  testified  that  they  obtained  the  $1,000 
used  to  malce  the  cash  payment  by  borrow- 
ing It  from  a  bank  on  a  joint  note  made  by 
them. 

It  Is  next  Insisted  that  the  court  erred  in 
rendering  Judgment  against  appellant  for 
any  sum,  because  It  was  shown  that  after 
he  and  Jones  purchased  the  goods,  he  sold 
his  Interest  in  same  to  Jones,  wbo  assumed 
the  payment  of  the  Indebtedness  of  the  firm. 
But  It  was  not  shown  that  appellees  had  re- 
leased appellant  from  the  liability  he  had 
incurred  to  them.  It  Is  plain  that  their 
Tights  could  not  be  affected  by  an  agreement 
between  appellant  and  Jones  to  which  they 
were  not  parties.  From  a  mistake  In  the 
addition  of  amounts  found  by  the  court  to 
be  due  on  the  notes,  it  appears  Judgment 
was  rendered  In  appellees'  favor  for  f 1,902.31, 
when  it  should  have  been  for  only  fl,802.31. 

The  Judgment  will  be  accordingly  reformed, 
and,  as  reformed,  affirmed.  The  error  In  the 
Judgment,  as  entered,  was  not  called  to  the 
attention  of  the  court  in  the  motion  for  a 
new  trial.  The  coats  of  this  appeal,  as  well 
as  the  costs  in  the  court  below,  therefore  will 
be  adjudged  against  appellant 


BABKEB  T.  JOHNSON  at  aL 
(Court  of  CftvU  Appeals  of  Texas.  Teurkana. 

Feb.  20, 1913.) 
1.  WimasEs  (I  139*)— GoHFKnEiiOT— ^ULHa- 

AOnON  WITH  DaCEnBIIT. 

Bev.  (Hv.  St  1911,  art  3690,  which  pro- 
vides that  iu  an  action  by  an  admiDiatrator, 
neither  party  shall  be  allowed  to  testify  against 
the  other  as  to  any  transaction  with  or  state- 
ment of  decedent  unless  called  to  testify  by  the 
oppofltte  party,  does  not  prevent  a  iurety  od  a 
claim  bond  fciven  by  decedent  for  the  parpose 
of  trying  right  of  property  from  testifying  in 
an  action  by  decedent's  administrator  to  set 
aside  a  default  judgment  on  the  bond  that  a 
short  time  before  the  property  was  levied  on  be 
beard  decedent  declare  that  the  property  be- 
longed to  him ;  the  surety  being  a  party  to  the 
judgment  sought  to  be  vacated,  but  not  to  tiie 
suit  In  whicb  the  testimony  was  given. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
ConL  Dig.  SS  582^97 ;  Dec.  Dig.  §  139.*] 


2.  Amu.  AKJ>  Bbkob  (I  1170*)— DBOLau- 
TioH  BT  Decxdbnt— ANassiBiurr. 

In  an  action  to  set  aside  a  Judgment  on  a 
bond  given  under  a  claim  oi  property  levied  on 
as  belonging  to  another,  any  error  in  permit- 
ting plaintiff  administrator  to  show  a  declara- 
tion by  decedent  that  the  property  belonged  to 
him  without  showing  that  decedent  was  then 
in  poBsession  of  the  property  was  harmless, 
where  decedent's  ownership  was  established  by 
other  evidence,  within  Court  of  Civil  Appeals 
rule  62a  (149  S.  W.  z),  forbidding  reversal 
of  judgment  for  an  error  not  indndng  Improp- 
er judgment 

[Ed.  Note.— For  other  caaas,  see  Appeal  and 
Error,  Cent  Dig.  H  4S4Oh»10:  Dec.  Dig.  I 
1170.  *I 

3.  Tmal  (I  8S6*)— lasuBB— DEmuinATioN— 

SUFFTCIENOT. 

In  an  action  to  set  aside  a  default  judg- 
ment on  a  bond  given  under  a  claim  of  proper^ 
ty  levied  on  as  belonging  to  another,  a  finding 
that  plaintiff  administrator's  decedent  was  not 
reasonably  In  condition  pbTsically  and  mental- 
ly to  have  employed  counsel,  or  to  have  appear- 
ed and  prosecuted  his  claim,  or  to  have  nled  a 
motion  for  new  trial  after  the  jadgment  was 
granted,  and  before  adjournment  of  the  term 
at  which  the  default  was  taken,  was  a  sufficient 
determination  of  an  issue  whether  decedent 
used  due  diligence  to  employ  an  attorney  to 
represent  him  in  the  trial  of  the  right  of  prop- 
erty proceedings. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  H  8i6-SiS:  Dec  Dig.  S  85S.*] 

4.  TBIAL  (i  350*)— SUBlfUBION  OF  ISSUEB. 

It  is  proper  to  refuse  to  submit  an  issue 
not  made  by  tbe  pleadings  or  the  evidence. 

tBd.  Note.— For  other  cases,  see  Trial,  Cent 
f.  fl  828-833;  Dec  Dlg.l  850.*] 

5.  JtiDOMENT  (I  463*)— Default  Judqmknt— 
Jdbt  Qitestion. 

In  an  action  to  set  aside  a  default  judg- 
ment on  a  bond  given  by  plaintiffs  decedent 
under  a  claim  of  property  levied  on  as  belong- 
ing to  another,  whether  decedent  was  guilty  of 
negligence  in  prosecuting  the  snit  based  on  his 
claim  affidavit  and  bond  Md,  under  the  evi- 
dence, a  jury  question. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  8  896 ;  Dec  Dig.  |  468.*1 

Appeal  from  District  Court,  Etarriscm  Oonn* 
ty;  H.  T.  I^ttleton,  Judge. 

Action  by  F.  M.  Johnson  against  T.  C. 
Barker  and  otbera.  Judgment  for  plainUll^ 
and  defendant  Barker  appeals.  AfBrmed. 

By  virtue  of  an  execution  Issued  March 
11,  1900,  on  a  Judgment  rendered  by  the 
Wood  county  district  court  November  22, 
1904,  In  favor  of  appellant  against  J.  E. 
Johnson,  a  levy  was  made  by  a  depnty  sheriff 
of  Harrison  county  on  four  mules  and  two 
wagons,  then  in  Harrison  cotmty.  as  the 
property  of  said  Johnson.  F.  M.  Johuson,  an 
old  man  83  years  of  age,  father  of  said  J.  E. 
Johnson,  claimed  he  owned  the  mules  and 
wagons,  and  on  March  16,  1009,  as  antbor- 
Ized  by  the  statute  (article  7769  et  seq.,  R. 
8.  1911),  made  and  presented  his  affidavit 
and  claim  bond  to  the  officer  who  levied  tbe 
writ  for  the  purpose  of  trying  the  right  of 
property  In  the  mules  and  wagona.  The 
affidavit  and  bond  were  filed  to  the  first 
term  of  tbe  district  court  of  Harrison  coun- 
ty convening  after  they  were  made,  whida 
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commenced  on  the  81st  day  of  May,  1909. 
During  that  term,  to  wit,  on  June  2,  1909, 
Judgment  by  default  was  rendered  against 
Bald  r.  M.  Johnson,  and  also  against  A.  N, 
Kennedy  and  H.  J.  C.  Rogers,  the  ^retles  on 
his  claim  bond.  That  term  of  said  Harrison 
counter  district  court  finally  adjourned  on 
Jnne  26,  1909.  The  suit  resulting  In  the 
Judgment  from  which  this  appeal  Is  prose- 
cuted was  commenced  by  said  F.  M.  Jolinson 
by  a  petition  filed  July  3,  1909.  It  was  to 
set  aside  the  Judgment  by  default  rendered  In 
favor  of  appellant  June  2,  1909.  In  his  pe- 
tition said  F.  M.  Johnson  alleged  that  he 
was  the  owner  of  said  mules  and  wagons, 
and  further  alleged  as  follows :  "That  at 
the  time  the  defendant  (appellant)  recovered 
said  Judgment  by  default  against  him  that 
he  was  confined  to  his  bed  by  a  dangerous 
illness ;  that  he  was  taken  111  on  or  about 
the  20th  day  of  March,  1909,  and  has  ever 
since  said  time  been  continuously  confined 
to  his  bed  with  this  serious  Illness;  that  be 
was  and  still  is  confined  to  his  bed,  and 
was  unable  from  and  after  the  20th  day  of 
March,  1909,  to  either  come  to-  court  In  per- 
son on  the  Ist  day  of  June  or  any  other 
time  prior  or  subsequent  thereto  In  order  to 
make  an  appearance  In  said  cause;  that  he 
has  been  during  all  of  said  time  unable,  by 
reason  of  serious  illness,  to  leave  his  bed  or 
room,  and  consult  with  or  employ  an  attor- 
ney to  represent  him  at  the  trial  of  said 
cause,  and  that  the  plaintiff  Is  a  very  old 
maiif  and  extremely  weak  and  nervous  from 
old  ^e,  and  this,  combined  wltb  his  Illness 
and  confinement  as  aforesaid,  has  at  all  times 
prevwted  him  from  being  able  to  make  any 
appearance  In  court  or  to  consult  with  and 
employ  attorneys  to  represent  bim,  and  that 
bis  failure  to  appear  Is  not  due  to  any  neg- 
ligence or  lack  of  any  diligence  whatever  on 
his  part,  but  Is  wholly  due  to  bis  physical 
condition  during  the  time  when  It  was  neces- 
sary for  him  to  appear  In  court  or  employ 
and  consult  with  attorneys  to  appear  and 
represent  him."  In  his  answer  appellant 
denied  the  truth  of  the  allegationB  In  the  pe- 
tition, asserted  that  the  claim  of  F.  M.  John- 
son to  the  property  was  a  "pretended  and 
fictitloiis"  one,  and  aT«red  that  said  F.  M. 
Johnson  "was  not  too  sick  to  onploy  an  at- 
torn^ to  r^tcesent  him  in  said  canae."  F. 
M.  Johnson  taavlnc  died  pending  his  suit,  ap- 
pellees Mrs.  CalUe  Rogers.  T.  J.  Johnson,  J. 
R  jQhnacni,  Mrs.  Ida  Waldnm,  Mrs.  Jim 
Waldnm.  Ebrold  I^rell,  and  (Aarlie  Fer- 
rell,  alleging  they  were  his  heirs  at  law,  and 
that  Uiere  was  not,  and  was  no  necessity 
for,  an  administration  on  his  estate,  asked 
and  were  allowed  by  the  oonrt  to  prosecute 
the  suit  in  their  names.  Afterwards  T.  J. 
Johnson  was  appointed  temporary  adminis- 
trator of  the  estate  of  F.  M.  Johnson,  and 
empowoed  as  such  to  prosecute  the  suit  He 
intervened,  and,  adopting  the  pleadings  filed 
by  F.  M.  Jcdinson,  with  the  tatter's  tafiirs 


aforesaid,  prosecuted  the  solt  The  ease  was 
submitted  to  a  Jury  on  special  issues  aa  fol- 
lows: "(1)  Was  F.  M.  Johnson  from  the 
time  he  filed  affidavit  and  bond  to  the  time 
the  default  Judgment  was  taken  against  him 
reasonably  In  condition  physically  and  men- 
tally to  have  employed  ccninsel  or  to  have 
appeared  and  prosecuted  his  claim,  or  to 
have  filed  a  motion  for  a  new  trial  after  the 
judgment  was  granted  and  before  the  ad- 
journment of  the  term  of  court  at  which  said 
default  was  taken?  "  The  jury  answered  this 
question  as  follows :  "He  was  not"  "(2) 
Was  the  property  levied  upon  by  deputy  sher- 
iff H.  J.  T.  Jones,  or  any  part  thereof,  at 
the  time  of  Ihe  levy,'  the  property  of  F.  M. 
Johnson?  If  you  find  that  only  a  part  of 
the  property  was  the  property  of  P.  M.  John- 
son, then  state  which  property  was  the  prop- 
erty of  said  F.  M.  Johnson."  The  Jury  an- 
swered this  question  as  follows:  "All  the 
property  was  owned  by  F,  M.  Johnson."  The 
court  thereupon  rendered  judgment  setting 
aside  the  judgment  by  default  rendered  in 
appellant's  favor  at  the  previous  term  of  the 
court,  and  in  favor  of  the  temporary  admin- 
istrator and  heirs  of  said  F.  M.  Johnson,  ap- 
pellees here,  for  the  property  in  controversy. 

Lane  &  I^ne  and  Jno.  W.  Scott,  all  of 
Marshall,  for  appellant  Jone^  Bibb  &  Scott, 
of  Marshall,  tOr  appellees. 

WILLSON.  a  J.  (after  sUtlng  the  facts 
as  above).  [1, 2]  It  appeared  that  the  wit- 
ness John  Bass  sold  the  mules  and  wagons 
to  J.  B.  Jolmson,  who  was  the  son  of  F.  M. 
Johnson  and  the  defendant  in  the  encution 
levied  thereon.  The  consideration  for  the 
sale  was  fSOO,  paid  by  J.  B.  Johnson  to 
Bass,  and  the  former's  six  promissory  notes 
for  fSO  each  In  favor  of  the  latter.  There 
was  testimony  svffldoit  to  sivport  a  finding 
that  the  $800  paid  to  Bass  was  money  which 
belonged  to  the  separate  estate  of  the  wife  of 
said  J.  B.  Johnson,  but  this  feature  of  the 
case  seems  to  have  been  ignored  on  the  trlaL 
Appellees  claimed  that  J.  EL  Johnson,  before 
the  levy  of  the  writ,  to  wit,  on  February  3, 
1909,  sold  the  moles  and  wagons  to  F.  M. 
Johnson,  who  then  paid  him  therefor  $800  hi 
cash,  and  assumed  the  payment  of  the  notes 
to  Bass.  Over  appellant's  objection,  the  wit- 
ness A.  N.  Eennedy  was  permitted  to  testify, 
at  the  Instance  of  app^ees,  that  a  short 
time  before  the  time  the  mules  and  wagons 
were  levied  on  he  heard  F.  M.  Johnson  de- 
clare that  the  mules  were  his  property — that 
he  had  purchased  them  from  J.  E.  Johnson. 
One  of  the  grounds  of  the  objection  to  the 
testimony  was  that  it  was  within  the  inhibi- 
tion of  article  3690,  Revised  Statutes  1911. 
declaring  that  "In  actions  by  or  against  exec- 
utors, administrators  or  guardians,  in  which 
judgment  may  be  rendered  for  or  against 
them  as  such,  nether  party  shall  be  allowed 
to  testify  against  the  others  as  to  any  trans- 
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action  with  or  statement  by  tbe  testator,  In- 
testate or  ward,  onless  called  to  testify  there- 
to by  the  opposite  party ;  and  the  provisions 
of  this  article  shall  extend  to  and  Include  all 
actions  by  at  against  the  heirs  or  legal  reiwe- 
sentatlTes  of  a  decedent  arising  out  of  any 
transactira  with  such  decedent"  As  a  sure- 
ty on  F.  M.  Johnson's  claim  bond,  the  wit- 
ness Kennedy  was  a  par^  defendant  to  the 
Judgment  appellees  sought  to  set  aside,  but  he 
was  not  a  party  to  the  suit  In  whldi  the  tes- 
timony objected  to  was  given.  In  Glider  t. 
City  of  Brenham,  67  Tex.  316,  8  S.  W.  809, 
it  was  held  that  the  statute  did  not  apply 
to  one  interested  In  tbe  Issue  bdng  tried, 
but  who  was  not  a  party  to  the  suit  Tbe 
same  ruling  was  made  In  Howard  t.  Qal- 
bralth,  30  S.  W.  690.  In  Roberta  v.  Tarboro, 
41  Tex.  440,  which  was  a  suit  against  a  part- 
nership. It  was  held  that  the  plaictiCT  might 
testify  to  declarations  made  by  a  partner 
who  died  pending  the  suit;  his  representa- 
tives  not  having  been  made  parties.  In  that 
case  It  was  said  that  the  Inhibition  of  the 
statute  should  not  be  extended  by  Implica- 
tion to  Include  persons  not  named  in  It.  We 
think  the  court  was  Justified  by  tbe  mliugs 
made  in  the  cases  cited  in  overrullDg  the  ob- 
jection to  tbe  testimony  based  on  the  statute 
referred  to.  Another  ground  of  the  objec- 
tion was  that  the  testimony  was  hearsay  and 
self-serring.  Whether  tbe  objection  should 
have  been  sustained  on  this  ground  or  not 
depends  on  whether  there  was  testimony 
showing  r.  M .  Johnson  to  have  been  in  pos- 
session of  the  property  in  question  or  not  at 
the  time  he  made  the  declaration;  for,  If  he 
waa  In  possession  thereof,  the  declaration 
was  admissible.  BoUofson  v.  Nash,  76  If  Inn. 
237,  77  N.  W.  964;  Nodle  v.  Hawthorn,  107 
Iowa,  880;  77  N.  W.  1062;  Smiley  v.  Padgett, 
123  Oa.  89,  60  S.  B.  027;  8  Wig.  Ev.  i  1779. 
There  is  no  -direct  testimony  In  the  record 
lowing  F.  M.  Johnson  then  to  have  liad 
possession  of  the  property,  nor  who  then  had 
possession  of  same ;  nor  have  we  been  able 
to  find  In  the  record  testimony  Justifying  an 
inference  that  F.  M.  Johnson  was  then  In 
possession  of  the  property.  We  are  inclined, 
therefore,  to  think  It  was  error  to  admit  the 
testimony  objected  to.  But  we  do  not  think 
the  error  requires  a  reversal  of  the  judgment 
Other  testimony  in  the  case  established,  little 
short  of  conclusively,  that  J.  B.  Johnson  sold 
the  property  to  F.  M.  Johnson  as  claimed  by 
appellees,  and  that^F.  M.  Johnson  owned 
same  at  the  time  ItVas  levied  upon.  It  Is 
not  at  all  Itkely,  we  think,  that  the  finding 
of  the  jury  would  have  been  different  had 
the  declaration  objected  to  been  excluded  as 
evid«>nc&  In  this  attitude  of  the  record,  it 
seeras  to  us  dne  regard  for  rule  62a  for  the 
government  of  Courts  of  Civil  Appeals  (149 
S.  W.  x),  adopted  by  the  Supreme  Court 
Octobn*  dO,  1912,  forbids  a  reversal  of  the 
case  for  the  error  specified.  That  rule;  so 


far  as  It  need  be  stated,  is  as  follows:  "No 
Judgment  shall  be  reversed  on  appeal  and  a 
new  trial  ordered  In  any  cause  on  the  ground 
that  the  trial  court  has  committed  an  error 
of  law  in  the  course  of  the  trial,  unless  the 
appellate  court  shall  be  of  the  opinion  that 
the  error  complained  of  amounted  to  such  a 
denial  of  the  rights  of  the  appellant  as  was 
reasonably  calculated  to  cause  and  probably 
did  cause  the  r^dJtlon  of  an  improper  Judg- 
ment in  the  case." 

[I]  Complaint  is  made  of  the  refusal  of  the 
court  to  require  the  Jury  to  find,  as  request- 
ed by  appellant,  whether  F.  M.  Johnson  from 
the  time  he  made  the  claim  bond  and  affida- 
vit to  the  time  of  the  rendition  of  the  Judg- 
ment by  default  against  him  by  the  use  of 
due  dUlgmce  could  have  employed  an  attor- 
ney to  represent  bim  In  the  trial  of  the  rigbt 
of  pnipaty  proceedings  or  not  It  seems  to 
us  the  issue  appellant  so  sought  to  have  the 
Jury  determine  was  covered  by  the  first  of 
the  two  issues  submitted  by  the  court  to  tbe 
jury,  and  that  the  flndli^  that  said  F.  U. 
Johnson  "from  the  time  he  filed  affidavit  and 
bond  to  the  time  the  default  waa  taken 
against  him"  was  not  "reasonably  in  condi- 
tion physically  and  mentally  to  have  employ- 
ed counsel  or  to  have  appeared  and  prose- 
cuted his  claim,  or  to  have  filed  a  motion 
for  a  new  trial  after  the  judgment  was  grant- 
ed and  before  the  adjournment  of  the  term 
of  court  at  which  said  default  was  taken," 
was  a  sufficient  determination  of  It.  There- 
fore we  overrule  the  second  and  third  as- 
signments. 

[4]  The  next  complaint  is  based  on  the  re- 
fusal of  tbe  court  to  submit  as  an  Issue  In 
the  case  a  question  as  to  whether  the  sale 
of  the  mules  and  wagons  to  F.  M.  Johnson 
was  made  by  J.  E.  Johnson  for  the  purpose 
of  hindering,  delaying,  and  defrauding  his 
creditors  or  not  It  Is  a  sufficient  answer 
to  this  complaint  we  think,  to  say  that  such 
an  Issue  was  not  made  by  either  the  plead- 
ings or  the  testimony.  Therefore  the  fourth 
and  fifth  assignments  are  overmled. 

[6]  The  court  did  not  err  In  refusing  to 
Instruct  the  Jury,  as  requested  by  appellant 
In  his  tenth  special  charge,  that  F.  M.  John- 
son "was  guilty  of  n^llgence  in  prosecuting 
the  suit  based  on  his  claim  affidavit  and 
bond."  That  was  a  controverted  question  in 
the  case.  That  the  evidence  to  show  n^ll- 
gence  was  not  so  conclusive  as  to  have  au- 
thorized such  an  instruction  is  Indicated  by 
the  fact  that  the  jury  found,  and  their  find- 
ing is  not  attacked  as  without  support  in  the 
testimony,  that  F.  M.  Johnson  was  not  In  a 
condition  physically  and  mentally  either  to 
have  appeared  In  person  and  prosecnted  his 
claim  or  to  have  employed  counsel  to  do  so 
for  him.  If  that  was  bis  condition,  he  could 
not  have  been  guilty  of  negligence  in  falling 
to  prosecute  his  claim. 

There  are  several  other  assignments^  but 
we  tblnk  thc^  are  without  merit 
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We  are  of  Uie  opinion  that  error  whlcb 
should  opiate  to  rererae  the  Jadgment  has 
not  been  shown.  Therefore  It  U  afOrmed. 


WM.    M.    RIOB   INSTITtTTB    FOR  AD- 
VANCEMENT OF  LITERATURE,  SOI- 
BNCEk  AND  ART  t.  GIESEKB; 

(Ooort  of  CivU  Appeals  of  Texas.    Q  Paso. 
Feb.  6,  1913.     Rehearing  De- 
nied March  12.  1913.1 

1.  BOUKDABISB  (S  8*)-^M0If1Tiairi8— OOUBSE 

AND  Distance. 

Where  a  stake  at  the  southwest  comer  of 
a  snrvey  and  a  etake  and  mound  at  its  north- 
west corner  were  called  for  in  the  field  notes, 
and  could  not  be  found,  but  there  was  ample 
evidence  that  th^  were  located  l,Si9  varas 
west  of  another  survey,  such  location  belnff  es- 
tablished, the  call  for  diatance  would  yield  to 
the  call  for  the  monuments. 

[E!d.  Note.— For  other  cases,  see  Boundaries, 
Gent  Dig.  S{  3-41;  Dec.  Dig.  |  3.*] 

2.  BouNDABiEs  (I  87*)— Mabknd  Line. 

Evidence  that  for  more  than  40  years  the 
west  line  of  a  survey  had  been  generally  reput- 
ed and  recognized  in  the  community  as  being 
located  at  a  particular  poin^  that  the  same  was 
marked  in  1869  by  a  surveyor,  who  searched 
for  the  old  line  and  found  it  mariced  ^  old 
marks  oo  trees  alon^f  its  course,  was  sufficient 
to  establish  an  old  marked  line. 

[Ed.  Note. — For  other  cases,  see  Boundaries, 
Cent  Dig.  SS  184^194;  Dec  Dig.  S  37.»] 

Appeal  frcnn  District  Court,  Harris  Conn- 
tr;  Wm.  Masterson,  Judge. 

Action  between  Lena  Olesdw  and  the  Wil- 
liam M.  Rice  Institute  tot  the  Advancement 
of  Literature  Science,  and  Art  Judgment 
for  plaintiff,  and  defendant  aiveals.  Af- 
firmed. 

Baker,  Botts,  Parker  &  Garwood,  of  Hous- 
ton, for  appellant  E.  P.  ft  O.  E.  Hambleu 
and  E.  T.  Chew,  all  of  Houston,  for  appellee. 

HIGGINS,  J.  This  was  a  boundary  suit 
Involving  the  proper  location  of  the  dividing 
line  between  the  Bunker  and  Donnelly  sur- 
veys. The  Bunker  was  surveyed  In  1838, 
with  field  notes  as  follows:  "Beginning  at 
a  post  oak  4  Inches  in  dia.,  Brock's  N.  W. 
corner,  on  Lawson's  south  boundary ;  thence 
south  with  John  Brock's  west  boandary  2,- 
760  varas  to  a  pine,  oak  and  hickory,  the 
pine  marked  "W,"  a  corner  of  said  Brock's 
survey;  thence  west  with  the  north  bound- 
ary of  I.  M.  McGeet's  survey  1,510  varas  to 
a  stake  (crossing  Willow  creek  twice) ; 
thence  north  2,760  varas  to  a  stake  and 
mound  in  prairie  of  said  A.  Lawson's  south 
boundary;  thence  east  with  Lawson's  line 
1,510  varas  to  the  place  of  beginning." 

The  Donnelly  lies  immediately  to  the  west, 
and  its  field  notes  begin  at  a  stake  and 
monnd,  On  northwest  comer  of  the  Bunker ; 


thence  run  In  various  courses  to  the  Bunker 
southwest  comer,  and  thea  wlfih  Its  west 
line  to  place  of  be^nnlns.  noriliwest 
comer  of  the  Brock  yna  a  reeoirDlzed 
and  estaUished  comer.  It  wlU  be  noted 
that,  according  to  the  calls  for  distance,  the 
Buntor  wast  line  nee  1,S10  varas  west  of  the 
BroA  Burr^ ;  and  that  Its  southwest  oomer 
calls  simply  for  a  stake,  and  the  northwest 
comer  for  a  stake  and  monnd  IninnlrleL  Ap' 
pellee,  however,  Is  claiming  flie  line  to  be 
located  1,849  varas  west  of  the  Brock.  In 
other  words,  she  measures  1,849  varas  west 
of  the  Brock  to  locate  her  west  Une^  where- 
as app^ant  contends  she  shonM  be  permit- 
ted to  measure  only  1,610  Taras.  as  called 
tor  in  her  patent;  and  the  question  Is 
whether  this  call  for  distance  shall  prevail 
over  the  evidence  offered  by  appdlee  «tab- 
llshlng  that  the  southwest  and  northwest 
comers  of  the  Bunker  and  Its  west  line  were 
located  as  contended  for  by  hw. 

[1]  In  Thatcher  t.  Matthews,  101  Tex.  122, 
105  S.  W.  317.  it  is  definitely  decided:  (a) 
In  case  of  conflict  a  call  for  an  artificial  ob- 
ject will  control  course  and  distance,  (b) 
A  stake  is  an  artificial  object;  and  If  the 
place  where  It  was  originally  located  can  be 
established  the  call  for  distance  should  yield 
to  it 

The  stake  at  the  southwest  comer  and  the 
stake  and  mound  at  Its  northwest  corner,  as 
called  for  in  the  field  notes  of  the  Bunker, 
could  not  be  found ;  but  there  is  ample  evi- 
dence to  support  a  finding  that  they  were 
located  1,849  varas  west  of  the  Brock,  and, 
under  the  authority  quoted,  such  location 
being  established,  the  call  for  distance  must 
yield  to  it 

[2]  The  evidence  discloses  that  for  more 
than  40  years  the  west  line  has  been  gen- 
erally reputed  and  recognized  In  the  com- 
munity as  being  located  at  the  point  contend- 
ed tor ;  that  the  same  was  marked ;  that  In 
1869  J.  J.  Gillespie  surveyed  the  Bunker, 
and  C.  H.  Hughes,  who  was  wlfJi  Gillespie 
at  the  time,  testifies  that  they  searched  for 
the  old  line  and  found  this  one  marked, 
which  Gillespie  followed  as  b^g  the  west 
line,  and  at  that  time  the  line  had  old  marks 
upon  the  trees  along  its  course.  This  evi- 
dence In  regard  to  this  old  marked  line,  re- 
puted and  recognized  for  many  years  as  be- 
ing the  true  one,  was  sufficient  to  locate  the 
stakes  called  for  at  the  southwest  and  north- 
west corners  as  being  at  the  points  contend- 
ed for  by  appellee.  • 

The  remaining  assignments.  If  well  takoi, 
present  no  such  error  as  would  require  a  re- 
versal of  tlie  cauB^  under  rule  62a,  recently 
adopted. 

Affirmed. 
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HBABN  at  ox.  T.  BABIjDSS. 
(Gonrt  of  Civil  Appeali  of  Texas.    EI  Paw. 
F«b.  IS.  1913.     ReheariDS  De- 
nied March  12,  191B.T 

1.  APPEAI.  and    £kBOB   (i  190*)— QUMTIOHS 

Not  Baibed  at  Teiai^Revibw. 

Objection  to  the  invalidity  of  a  writ  of  ae- 
qnestration  first  raised  hy  assignment  of  error 
on  appeal  cannot  be  reviewed. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  »  1216-1220;  Dec  Dig.  | 
190*i 

2.  Appxax,  and  BtaoB  (I  7S9*)— Absionicents 
OF  EkKOB  —  Bsncra  —  Ooinxms  —  Coubt 

RUIJEB. 

An  asBlimment  of  error,  not  copied  In  ap- 
pellant's briet  as  required  b7  Civil  Appeals 
rale  29  (142  S.  W.  xif),  will  not  be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  3094;  Dee.  Dig.  |  769.*] 
a  Appeal  and  Ebboi  (|  742*)— AssiOHJacNTi 

or  Ebbob— Pbopositions. 

Where  a  proposition  sabjolned  to  an  as- 
signment of  error  was  not  a  correct  proposition 
of  law,  and  a  statement  contradicted  the  prop- 
osition in  violation  of  dvll  Appeals  rale  SI 
(142  S.  W.  xiii),  and  the  atatement  also  ma/Se 
no  refereoce  to  the  page  or  pogea  of  the  record 
which  explained  the  proposlUni,  the  asatgnment 
woald  not  be  reviewed. 

[Ed.  Note.— For  other  cbses,  aee  Appeal  and 
Error,  Cent  Dig.  |  3000;  Dec  Dig.  |  742.*] 

4.  WlTNESSEB  (8  Sei*)— COHTBADIOTIOH— SUP- 

poBTina  TxariHONT. 

Where  one  of  the  defendants  in  her  teatl- 
mony  several  times  referred  to  the  testimony  of 
plaintiff  as  untroe,  evidence  sapporting  plain- 
tifTs  reputation  for  truth  and  veracity  waa  ad- 
missible. 

[Ed.  Note.— For  other  casM,  aee  ^tneaaea. 
Cent  Dig.  H  llOB,  1167-1170;  Dec  Dig.  i 
361.*I 

Appeal  from  Harris  Oomitr  Ooort;  A.  B. 
Amerman,  Jndge. 

Salt  by  B.  F.  Harlesa  against  D.  S.  Hearn 
and  wifa  Jndgment  for  plalndfl,  and  de- 
fendants an>eal.  Affirmed. 

a  E.  &  A.  B.  H^dlngsffelder,  of  Houston, 
for  apptilants.  C  H.  C  Amerman,  of  Hous- 
ton, John  C  Matthews,  of  Lampasas,  and 
John  If.  Dtmcan,  of  Houston,  for  appel- 
lee. 

HABPER,  0.  J.  This  snit  was  filed  by  B. 
F.  Harleas  against  Mrs.  U  M.  Beam  and 
her  husband.  D.  S.  Beam,  on  written  mort- 
gage, which  was  executed  to  secore  the  pay- 
ment of  the  balance  of  purchase  price  of  a 
c^taln  diamond  ring,  consideration  payable 
In  monthly  Installments.  The  Instrument 
provided  that  the  purchaser  should  retain 
control  and  custody  of  the  ring,  not  to  per- 
mit It  to  be  removed  from  the  county,  to  pay 
tbe  installments  promptly,  to  immediately 
return  it  to  plaintiff  upon  failure  to  do  so, 
and  upon  default  authorized  foreclosure  of 
lien  without  notice.  Defendants  pleaded 
general  demurrer,  general  denial,  and  spe- 
cially pleaded  that  the  instrument  sued  on 
was  void  because  executed  by  a  married 
woman  not  Joined  by  her  husband;  that  the 
ring  was  not  a  necessity;  that  ber  husband 

•For  otkw- 


did  not  know  of  nor  consent  to  tbe  said 
purchase ;  that  the  ring  taken  by  the  officer 
by  virtue  of  writ  of  sequestration  is  not  tbe 
ring  imrdiased  by  Mxb.  Hearn,  but  was  ae> 
quired  by  gift  from  bn  father;  and  further 
alleged  that  sbe  had  made  certain  paymenta 
on  the  Ting  purdiased  for  which  no  proven 
credit  bad  been  allowed ;  and  that,  if  plain- 
tiff  recow  Judgment  for  the  ring,  then  they 
pray  for  Judgmoit  for  amounts  so  paid. 

Plalntlfr  by  supplemental  petition  avers 
that  Mrs.  Lena  M.  Beam  dealt  with  taim 
without  rerealing  tbe  fact  of  marriage; 
that,  at  the  time  the  ring  was  sequestered, 
it  was  pledged  to  one  Swewey  for  $300;  and 
that  plaintiff  bad  paid  said  money  and  th^e- 
by  became  subrogated  to  the  rights  of  the 
said  Sweeney  to  title  and  possession  and  to 
said  Sweeney's  claim  against  said  defendants 
for  the  $300,  no  part  of  which  had  been  paid. 
The  defendants  executed  replevy  bond  and 
took  the  ring  from  the  sheriff.  Tried  before 
a  Jury  and  resulted  in  a  verdict  for  plaintiff, 
from  which  this  appeal  is  perfected. 

[t]  Tbe  first  assignment  of  oror  Is  as  fol- 
lows: "The  court  erred  In  overruling  defend- 
ants' motion  for  a  new  trial  on  tbe  entire 
motion,  as  same  sets  out  legal  reasons  why 
a  new  trial  should  have  been  granted,  and 
particularly  with  referoice  to  the  third  par- 
agraph contained  in  the  assignment  of  errors, 
same  being  as  follows:  'Because  the  court 
erred  in  rendering  Judgment  as  against  the 
sureties  on  the  replevy  bond,  because  a  writ 
of  sequestration  was  absolutely  void,  in  this : 
<rhat  same  was  not  signed  by  the  county 
clerk  or  bis  deputy,  and  thereby  being  void 
ah  Initio,  and  no  valid  Judgmoit  could  be 
rendered  against  the  sureties  on  the  r^Ievy 
bond  on  a  void  writ' "  The  question  of  the 
invalidity  of  tbe  bond  having  been  raised 
first  by  assignment  of  error,  appellants  hav- 
ing made  no  motion  to  quash,  and  not  hav- 
ing made  objection  to  Its  introduction  in 
evidence,  the  qnestlon  Is  not  raised,  so  tliat 
it  can  be  passed  on  by  this  court 

[2]  Second  assignment  of  error  reads  as 
follows:  "The  fourth,  fifth,  and  sixteenth 
assignments  of  error,  because  under  the  here- 
in assignment  the  witnesses  B.  F.  Harless 
and  Charlie  Gain  were  p^mltted  to  testify, 
over  objectloh  of  the  defendants,  of  an  alleg- 
ed and  pnriwrted  robliery  of  the  residence  of 
the  defendants,  and  as  to  their  acts  and  do- 
ings in  the  absence  of  both  dtfendants  In 
stating  what  they  saw,  what  they  did,  what 
measurements  were  made  by  them,  what  in- 
vestigations they  made  with  reference  to  tbe 
windows,  screens,  locks,  and  latches  there- 
on, all  (HF  which  was  objected  to,  was  irrel- 
evant and  immaterial,  and  prejudiced  the  de- 
ftodants*  cause."  This  assignment  does  not 
comply  with  rule  29  of  this  court  (142  S.  W. 
xil).  The  portion  thereof  aroUcable  Is  as 
follows:  "The  aj^llant,  or  plaintiff  In  error, 
in  order  to  prepare  properly  a  case  for  sub- 
mission what  called,  shall  have  filed  a  brief 
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of  the  points  relied  on  In  accordance  with 
and  confined  to  the  distinct  spedflcatlon  of 
error  (which  assignment  shall  be  copied  In 
the  brief);  «  «  •  and  each  assignment 
not  so  copied  and  accompanied  with  Its  ap- 
propriate propositions  and  statements  shall 
be  regarded  as  abandoned."  No  copies  of 
the  assignment  In  the  brief  of  appellant 

[I]  The  third  assignment  Is  as  follows: 
"Because  the  court  erred  In  permitting  the 
witnesses  W.  J.  Howard,  Sam  Rouse,  and 
A.  B.  Amerman  to  testify,  over  objection  of 
the  defendants,  that  the  plaintiff,  Ben  F. 
HarlesB,  had  a  good  reputation  for  truth  and 
Teradty,  all  of  which  was  objected  to  be- 
cause the  reputation  for  truth  and  Teradty 
of  the  witness  Ben  F.  Harless  had  never 
been  questioned,  and  therefore  same  was  In 
an  attempt  to  bolster  up  his  testimony,  and 
was  Irrelevant  and  Immaterial  to  any  Issue 
In  the  case." 

The  appellants*  proposition  under  the 
above  assignment  la  not  a  correct  proposition 
of  law,  and  the  statement  subjoined  contra- 
dicts the  proposition,  and  is  not  In  compli- 
ance with  rule  81  of  this  court  (142  8.  W. 
xIU). 

Proposition  under  third  assignment: 
"When  there  Is  a  conflict  of  testimony  be- 
tween the  plaintiff  and  the  defendant,  the 
plaintiff  cannot  bolster  up  his  testimony  by 
introducing  witnesses  proving  his  good  repu- 
tation for  truth  and  veracity." 

Statement  under  third  assignment:  "In 
the  trial  of  this  cause,  the  testimony  of  the 
plaintiff  was  contradicted  almost  in  every 
detail  by  the  defendant  Mrs.  L.  M.  Hearn 
only,  and  she  referred  several  times  In  her 
testimony  to  the  plaintiff  having  Ued  while 
she  was  on  the  witness  stand.  The  con- 
troverted Issues,  as  testified  to  between  the 
plaintiff  and  the  defendant,  were  very  notice- 
able; and,  the  defendant  not  having  offered 
any  testimony  attacking  the  truth  and  verac- 
ity of  plaintiff  as  to  same  being  good  or 
bad,  the  plaintiff  cannot,  iu  an  attempt  to 
bolster  up  his  testimony,  offer  testimony  of 
one  or  more  witnesses  to  prove  his  general 
reputation  good  for  truth  or  veracity." 

Rule  31:  "To  each  of  said  propositions 
there  shall  be  subjoined  a  brief  statement, 
In  Bubstan<^,  of  such  proceedings,  or  part 
thereof,  contained  In  the  record,  as  will  be 
necessary  and  sufficient  to  explain  and  sup- 
port the  proposition,  with  a  reference  to  the 
pages  of  the  record.  This  statement  must 
be  made  faithfully,  In  reference  to  the  whole 
of  that  which  is  in  the  record  having  a 
bearing  upon  said  proposition,  upon  the 
jirofessional  responsibility  of  the  counsel  who 
makes  it,  and  without  intermixing  with  It 
argum^ts,  reasons,  conclusions,  or  infer- 
ences. •  • 

[4]  It  will  be  noted  that  this  statement 
makes  no  reference  to  the  page  or  pages  of 
the  record  which  explain  or  support  the 
proposition;  therefore  the  assignment  should 


not  be  considered;  but  the  same  la  over- 
ruled.  because  the  law  is  that  when  the  tratb 
and  veracity  of  a  witness  has  been  directly 
impugned,  as  shown  by  ai9)eUantB'  statement 
above  set  out,  evld^ce  supporting  hla  reputa- 
tion in  that  regard  Is  admissible.  Overruled. 
-  The  fourth,  sixth,  seventh,  eleventh,  and 
twelfth  assignments  and  statonents  follow- 
ing, each  being  subject  to  the  same  arltidsm 
as  No.  3 — that  is,  not  being  In  compliance 
with  rule  31 — they  are  overmled. 

Fifth  assignment  being  an  attempt  to  cover 
the  eighth,  ninth,  and  tenth  assignments  of 
error  as  they  appear  in  the  record,  and 
nether  of  them  having  been  co^ed  in  the 
record,  cannot  be  considered  by  tlie  court 
under  rule  29. 

There  being  no  error  assigned,  the  judg- 
moit  of  the  lower  court  is  affirmed. 


B0IDER9  V.  DOOLET  et  at 
(Court  of  Civil  Appeals  of  Texas.    El  Paso. 
Feb.  15,  1913.   Rehearing  De- 
ni^  Msreb  12,  1913.) 

L  WrrNESSKS  (j  139*)  — COMPETEMOT  — PBB- 
BONAL  l^NSACnON  WITH  DKCEDEKT. 

Under  the  express  provirions  of  Rev.  St 
1896,  art  2302,  plaintiff,  in  an  action  against 
the  executor  and  heire  of  a  decedent,  could  not 
testify  Id  her  own  behalf  relative  to  a  verbal 
agreement  with  dec^lent 

[Ed.  Note.— For  other  c^weB,  see  Wltnessea, 
C:ent  Dig.  U  682-^7;  Dee.  Dig.  i  139.*] 

2.  Evidence  ($  106*)— Reixtahct  to  Issues. 

In  an  action  to  compel  the  execution  of  a 
deed  to  land  which  plaintiff  claimed  to  have 
purchased  orally  and  paid  for,  when  defend* 
ant's  pleadings  and  evidence  showed  that  she 
was  only  a  tenant  from  month  to  month,  bad 
repudiated  her  landlord's  title,  end  bad  been 
given  notice  to  vacate,  evidence  that  plaintiff 
was  very  close  and  thrifty,  offered  to  contra- 
dict defendant's  testimony  that  she  was  behind 
in  her  rent,  was  properly  excluded;  defendant 
being  entitled  to  poBsessioD  under  hla  pleadings 
and  proof,  and  there  being  no  issue  as  to  wheth- 
er she  was  behind  ia  her  rent 

[Ed.  Note.— For  otber  cases,  see  Evidence, 
Cent  Dig.  8S  177-187 ;  Dec  Dig.  S  106.*] 

3.  Appeal  and  IBibok  d  1066*)  —  Review— 
Hasuless  Bbbob. 

In  an  action  to  compel  the  execution  of  a 
deed  to  land  which  plaintiff  claimed  to  have  pui^ 
chased  orally,  and  of  which  defendant  claimed 
she  was  only  a  tenant,  where  there  was  no  evi- 
dence of  payment,  the  exclusion  of  evidence  as 
to  the  value  and  rental  value  of  the  land,  if  er- 
roneous, was  harmless,  especially  where  she  did 
not  plead  part  payment  with  a  tender  of  the 
balance. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
]^^r^^<3ant  Dig.  H  4187--1193;  Dec.  Dig.  t 

4.  Specific  Pebformance  (J  123*)  —  Evi- 
dence— Weight  and  Sufficiency. 

Ia  an  action  to  compel  the  execution  of  a 
deed  to  land  which  plaintiff  claimed  to  have 
purchased  orally  and  paid  for,  evidence  as  to 
the  purchase  and  payment  held  insufficient  to 
make  a  question  for  the  jury ;  and  hence  a  ver- 
dict for  defendant  was  properly  directed. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formauce,  Cent  Dig.  397-399;  Dec.  Dig.  { 
123.*] 
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Appeal  from  District  Otrart;  ElarrlB  Goon- 
tf ;  Wm.  MutenoD,  Judge. 

Actton  by  Sophy  Boldera  against  H.  H. 
Dooley  and  others.  Judgment  tor  defmd- : 
anta,  and  plaintiff  appeals.  Affirmed. 

J.  W.  Campbell,  of  Hooston,  for  appellant 
EL  F.  ft  O.  K.  Hamblen,  of  Houston,  for  appcA- 
leea., 

BARjPER.  a  J.  This  snlt  was  InsUtnted 
by  appellant  against  the  execntor  and  heirs 
of  B.  H.  Dooley,  alleging  that  she  had  made 
a  parol  agreement  with  deceased  to  purchase 
lot  9,  In  block  17,  Caatatnle  addition  to  the 
city  of  Houston,  for  $250,  to  be  paid  In 
monthly  installments ;  that  the  lot  had  been 
paid  for,  but  no  deed  had  been  executed  be- 
fore the  death  of  H.  H.  Dooley*  and  she 
prays  that  fbe  court  require  executor  to  exe- 
cute deed. 

Defendants  pleaded  general  denial,  and 
specially  pleaded  that  the  contract  made  by 
deceased  was  a  lease  to  plaintiff  from  month 
to  month,  and  by  way  of  cross-bill  set  up 
ownership  in  the  heirs  of  H.  H.  Dool^,  de- 
ceased, alleged  that  plaintiff  bad  repudiated 
bw  landlord's  title,  alleged  that  plaintiff  had 
been  glren  notice  to  racate,  and  prayed  Judg- 
ment for  possession  of  the  lot  sued  for. 

Tried  by  Jury,  and  Judgment  for  defend- 
ants for  possession  of  the  lot,  and  for  plain- 
tiff for  her  house,  which  she  had  built  there- 
on. 

John  M.  Cobb  testified:  That  three  or 
four  years  before  <tbe  date  he  was  tesHfylng) 
be  went  with  plaintiff  to  Dool^,  Jr.  (the  exec- 
utor), to  see  about  the  lot  where  she  lives. 
That  was  after  the  death  of  his  father,  "and 
I  stated  to  him  tbe  plaintiff  had  spoken  to 
me  about  the  lot,  and  that  she  claimed  to 
bare  purchased  It  from  his  father,  and  that 
she  wanted  to  know  how  the  matter  stood; 
that  she  thought  she  had  paid  for  It,  and  If 
sbe  bad  she  wanted  a  deed,  and  my  recollec- 
tion la  he  (Dooley,  Jr.)  said  she  was  nothing 
but  a  rmter.  I  asked  him  to  figure  up  and 
see  what  balance  was  owing,  and  he  said  he 
couldn't  or  wouldn't  do  It;  that  he  was  rep- 
resenting tbe  estate.  Then  they  had  some 
amversatlon,  and  she  made  him  a  payment 
OD  bis  demand.  He  said  that  she  had  to 
make  a  payment,  or  he  would  put  her  off  the 
placfr  I  don't  know  how  many  payments 
ehe  made  while  she  was  working  for  me;  but 
I  made  one  or  two  for  her  during  that  time, 
and  my  recollection  Is  tb^  were  $6  per 
month.  I  can't  be  positive  about  It,  because 
It  was  about  IfiOl,  1902,  or  1903,  somewhere 
along  tiiere.  I  don't  think  I  went  to  IfrJ 
Dkm^^'s  (Jr.)  place  as  an  attorney.  I  wait 
there  really  to  see  it  what  she  said  was  so, 
and  fix  her  up  a  deed  and  pay  the  balance 
for  her." 

The  plaintiff  testified:  "I  knew  Mr.  Dooley, 
Sr. ;  had  known  him  all  my  days.  I  worked 
for  him  untU  he  became  the  father  of  two 
children.  I  can't  read  and  write.  I  had  a 


house  buUt  m  the  lot  ud  paid  for  It  The 
first  room  was  built  before  the  Oalveston 
storm*  and  the  second  after  the  storm.  I  did 
not  dalm  to  own  tbe  lot  when  I  built  the 
first  room  and  moved  Into  It.** 

Milley  Wesley:  "I  had  a  oonversatUm  with 
Mr.  Dooley  about  buying  a  lot  from  him.  I 
asked  him  if  he  had  another  lot  for  sale,  and 
he  said,  'N6:'  that  he  had  sold  Sophy  Sold- 
ers the  last  cheap  lot  he  had.  I  asked  him 
what  the  price  of  the  lot  he  biOH  to  tux  was 
and  he  said  $250." 

BV>ur  receipts  ftnr  96  each,  "on  account  of 
rent  of  lot  9,  BIk.  17."  were  introduced  In 
evidence:  ^ 

H.  H.  Dooley,  Jr.,  testlfled  that  he.  since 
his  father's  death,  had  collected  money  for 
rent  from  plaintiff,  and  In  each  Instance  gave 
her  receipts.  "She  never  claimed  to  me  that 
she  owned  the  lot  until  after  she  had  foiled 
to  pay  for  five  or  six  months,  and  not  until 
after  I  gave  ber  notice  to  vacate.  My  father 
paid  the  taxes  before  his  death,  and  the  es- 
tate has  paid  since  that  time.  At  the  time 
of  my  father's  death  I  found  an  inventory, 
prepared  in  his  own  handwriting,  of  the 
properties  of  the  estate,  and  the  lot  in  ques- 
tion here  was  Included  In  that  Inventory  as 
belonging  to  his  estate." 

[1]  First  assignment  charges  error  In  ex- 
(dudlng  the  testimony  of  the  plaintiff,  Sophy 
Boiders,  upon  objection  of  defendants,  that  in 
the  spring  of  1885  she  had  a  verbal  agreement 
with  H.  H.  Dooley,  since  deceased,  to  pur- 
chase the  lot,  substantially  as  alleged  in  her 
pleadings.  This  assignment  Is  not  followed 
by  appropriate  proposition  or  statement,  un- 
der the  rules  of  the  appellate  courts;  but 
same  Is  overruled,  because,  under  artld.e 
2302,  Bev.  Statutes.  "In  actions  against  exec- 
utors, *  *  *  in  which  Judgment  may  be 
rendered  against  them  as  such,  ndther  party 
shall  be  allowed  to  testify  against  the  other 
as  to  any  transaction  with  or  statement  by 
the  testator,  •  •  *  unless  called  to  tes- 
tify thereto  by  the  opposite  party;  and  the 
provisions  of  this  article  shall  extend  to  and 
Include  all  actions  by  or  against  the  heirs 
or  legal  representatives  of  a  decedent  arising 
out  of  any  transaction  with  such  decedent" 
Tison  V.  Olaaa,  46  Tex.  Civ.  App^  163, 102  S. 
W.  75L 

[I]  Second  assignment  Is:  TThe  court 
erred  In  sustaining  the  objections  of  the  de- 
fendants and  excluding  the  evidence  of  th< 
witness  J.  M.  Cobb  that  he  had  known  plain- 
tiff for  many  years,  and  knew  her  to  be  very 
close  and  thrifty,  which  action  is  complained 
of  In  first  bill  of  exceptions  and  motion  for 
new  trial.  Because  the  Issues  made  by  plead- 
ings and  contention  of  defendants  that  plain- 
tiff was  a  mere  renter  and  behind  In  her  rmt- 
al  payments  (while  objecting  to  her  testify- 
ing to  the  facts)  could  not  reasmiably  object 
to  any  fiict  and  circumstance  tending  to  re- 
pel their  dalm  that  she  was  behind  in  ber 
monthly  payments;  her  close  and  thrifty 
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habits  were  a  dreanutance  to  be  considered." 

The  plalntilTs  suit  b^ng  for  tbe  lot,  and 
the  pleading  and  proof  of  defendants  being 
that  plaintiff  had  repudiated  her  landlord's 
title,  she  no  longer  had  any  rlgjits  under  any 
lease  from  him,  and  the  pleading  and  proof 
being  that  the  lease  was  from  month  to 
month,  and  that  she  had  notice  to  vacate,  the 
executor  had  the  right  to  take  posseesion  if 
the  lot  belonged  to  the  estate;  and  the  evi- 
dence was  not  material,  because  the  plain- 
tiff's habits  as  to  thrift,  etc.,  or  -as  to  whether 
she  was  behind  in  her  renta,  wne  not  in  Is- 
sue. 

[3]  Third  aeslgnment,  submitted  as  a  prop- 
osition :  "The  court  erred  In  sustaining  the 
objections  of  the  defendants  and  excluding 
the  testimony  of  the  witnesses  Will  Powars 
and  C.  W.  Barrel,  as  appeared  by  bills  of  ex- 
ceptions Nos.  3  and  4,  and  complained  of  In 
motion  for  new  trial,  that  each  of  said  wit- 
nesses had  been  In  real  estate  business  for 
many  years,  and  was  familiar  with  selling 
and  rental  value  of  lots  in  vicinity  of  the  lot 
in  •controversy,  and  knew  the  selling  and 
rental  value  of  the  lot  In  controversy  In  the 
spring  or  summer  of  1898;  that  the  fair 
market  selling  value  of  the  lot  in  the  spring 
of  1898  was  $250 ;  that  the  fair  rental  value 
of  said  lot  in  1898,  and  for  some  years  after 
that,  was  from  fl.BO  to  92  per  month;  and 
the  witness  Will  Powars,  if  he  had  been  al- 
lowed, would  further  have  testlfled  that  he 
had  known  plaintiff  for  many  years,  and  of 
her  living  on  said  lot,  and  that  she  was  a 
steady,  hard-working,  close,  and  thrifty  old 
negro  woman.  Because  the  evidence  having 
shown  that  in  the  summer  of  1898  plaintiff 
had  built  and  paid  for  a  frame  house  16x30 
on  said  lot,  and  since  continuously  occapied 
it ;  that  she  had  made  a  number  of  $6  pay- 
ments, and  promptly  on  his  death  In  the 
spring  of  190Q  claimed  to  have  paid  out  the 
lot,  and  demanded  the  deed  from  his  exec* 
utors,  and  without  any  complaint  of  plain* 
tiff  having  failed  In  her  payments  H.  H.  Doo- 
ley,  Sr.,  about  a  year  before  his  death,  stat- 
ed he  bad  sold  her  the  lot  for  $250.  The 
value  of  the  lot  and  its  rwtal  value  and  the 
relation  of  improvements  to  the  value  of  the 
lot  were  important  clrcnmstancea  calculated 
to  throw  light  on  the  tnuusactlDn  and  tm  the 
jury  to  conBider." 

If  Oiere  was  rarer  In  the  mUi^  of  ttie 
conrt  complained  o^  it  vas  harmless,  for  ap- 
pellaBt  allied  verbal  purdiase  and  offered 
no  evidence  of  payment;  besides,  had  no 
pleading  showing  part  payment,  making  ten- 
der of  balance,  and  praying  £or  title.  Thrae- 
fore  no  notice  that  the  value  or  roital  value 
would  be  an  Issue. 

[4]  Fourth  assignment  comsAalns  of  the 
peronptory  diarge  of  the  conrt:  "The  court 
erred  in  taking  the  case  from  the  Jury  and 
In  instructing  tbem  to  return  a  verdict  for 
the  defaidants,  as  complained  of  in  motion 


tot  a  new  trial  Because  tb»  entire  evldcnoe 
admitted  and  the  evidence  <tf  ered  by  plalntiir 
and  Improperly  excluded  by  Uie  conrt  on  ob- 
jecti<nis  of  the  defendants  did  make  laaius  of 
fact  to  be  passed  on  by  the  jury,  and  ahoold 
have  been  submitted  to  the  Jnry.** 

The  Court  of  (Svll  Appeals,  In  a  fermer  a^ 
peal  of  this  case,  Dooley  v.  Boldm,  128  S. 
W.  690,  held  tliat  there  were  enough  fiacte  In 
evidence  to  require  the  court  to  sulxnlt  the 
case  to  the  Jury.  There  Is  nothing  to  show 
that  the  facts  are  the  same  as  on  the  former 
trial,  and  If  tlie  statutory  rule,  above  cited, 
is  enforced  there  Is  no  evidence  In  this  case 
that  appellant  paid  the  purdiase  price  of  the 
lot  in  question ;  for  no  one  offered  to  testify 
to  payment  except  herself,  and  that  is  «elud- 
ed  by  law.  This  disposes  of  the  fifth  assign- 
ment. 

Judgment  affirmed. 


FCLSHEAR  v.  DDADMAJ?  et  aL 
^urt  (tf  Civil  Appeals  of  Texas.  Texarkana- 
Feb.  13.  191S.> 

1.  AOVEBSX  POSSBBSIOir  0  100*)— EtflBHT  ov 

PosexssioM. 

In  trespass  to  try  title,  where  defendant 
claimed  title  by  adverse  posaeasion,  but  only 
proved  actual  possession  of  four  or  Ave  acres, 
and  had  no  written  evidence  of  titl^  except  a 
mortgage  which  did  not  describe  the  bonndaries, 
the  court  should  have  charged,  as  requested, 
that  defendant's  adverse  possession,  if  any, 
would  not  embrace  mora  than  160  acres,  in 
view  of  Rev.  Civ.  St  Idll,  art  6676^  providing 
that  possession  of  a  less  quantl^  than  160 
acres  shall  not  be  construed  to  embrace  more 
than  190  acres,  unless  the  possession  is  nnder  a 
written  memorandum  of  title  fixing  the  bound- 
aries of  the  claim. 

[Ed.  Note.— For  other  eases,  see  Adverse  Pos- 
session, Gent  Dig.  U  647-674;  Dee.  Dig.  i 
100.*] 

2.  Mortgages    (I  319*)— PsBsuicpnon  or 

PATUENT  V&OU  liAFSK  OP  TncE. 

Fifty  years  after  the  maturity  of  a  debt  se- 
cured by  a  mortgage,  it  would  be  presumed.  In 
the  absence  of  evidence  to  the  contrary,  uiat 
the  debt  was  paid,  and  that  the  instrument  was 
no  longer  effective  as  a  mortgage. 

[Ed.  Note.— For  other  cases,  see  MortgagesL 
Cent  Dig.  H  856-863,  ST^TuS;  Dec.  Dig. 
819.*] 

Affieal  from  District  Court  Xterrlsim 
County ;  H.  T.  LytUeton.  Judge. 

Trespass  to  t^  title  by  J.  T.  Fulshear 
against  Austin  Deadman  and  othos.  Jndc- 
ment  for  defendants,  and  idalntlfl  appeals. 
Bevwsed  and  rananded.. 

P.  BL  Toimg  and  IL  P.  McOee,  both  of 
Marshall,  for  appellant  F.  H.  PrendMgast 
and  John  W.  Boot^  boUi  at  MaidiaU*  for  ap- 
pdlees. 

WIUjSON.  aj.  The  mlt  resulting  In  the 
Judgment  from  which  this  aiv>eal  Is  inosecot- 
ed  was  the  ordinary  one  of  trespass  to  try 
title.  Appellant  was  the  plaintiff,  and  it  ap- 
peared that  he  had  title  to  the  land  (tlie  Geo. 


•For  otbw  easM  ass  sams  topto  and  ssetlea  NUMBBB  la  Dsd.  IHa.  *  im.  Dig.  Ksr-4lo.  Ssrtas  *  B«'r  ladaxsa 
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W.  Gartwili^t  snnrey  of  216  acute  In  Oirri- 
Boa  connty),  uilw  the  appeUees  taatf  acquir- 
ed title  Uiereto  a&der  the  statate  of  Ilmlta- 
ttons  of  10  years.  Tta  Jury  found  appellees 
had  BO  acouired  tttl^  and  Judgment  waa  len^ 
dmed  In  their  tevor  for  tlie  21S  acres. 

[1]  Over  aKidlantfa  objection  thereto  m 
various  gronndB,  the  court  admitted  as  erl- 
dmoe  an  Instnunuit  dated  April  28, 1860,  ex- 
ecuted by  J<An  O.  Daval,  conTeylng  the  land 
in  oontroversy,  and  other  laiuSa,  to  Joaei^ 
Taylor  to  secare  a  loan  of  9100  made  by  Tay- 
lor to  Daval.  In  this  inatniment  the  land 
was  described  as  having  been  "mtered"  by 
Tlrtne  of  the  "headrigfat  of  O.  W.  Oart- 
wrl^t,"  bat  was  not  otherwise  destslbed.  It 
was  not  shown  that  Dnval  owned  the  land. 
Recitals  In  the  Instnunoit  referred  to  indi- 
cate he  claimed  only  a  locative  Interest  In  It 
Whether  the  loan  made  to  him  1^  Taylor  was 
ever  repaid  or  not  was  not  shown.  Appelleee 
(tfered,  and  the  court  admitted  as  evidence,  a 
deed  dated  Mandi  16,  1906,  filed  for  record 
April  16. 1907,  made  by  Mrs.  B.  8.  Sloan,  heir 
of  Joeeiih  Taylor,  conveying  the  land  by 
metes  and  bounds  to  Behn  Cook,  one  of  tiie 
appellees,  who  by  a  deed  dated  September  25, 
1909,  ciHLTeyed  It  to  appellee  Deadman.  By 
a  deed  of  the  same  date  (September  26, 1909), 
Deadman  conveyed  100  of  the  216  acres  to  ap- 
pellee Levi  Miller.  From  other  testimony  It 
appeared  that,  about  16  years  before  the  date 
of  tb»  trial,  to  wit.  April  2, 1912,  BXlller  lived 
on  land  adjoining  that  in  controversy,  and 
then  with  the  consent  of  Cook,  who  dalmed 
to  own  or  control  it,  cleared  and  fenced,  and 
thereafter  wards  cultivated  and  used,  tour  or 
five  acres  of  It  It  also  appeared  that  Cook 
snrveyed  the  land  16  or  18  years  betore  the 
date  of  the  trial,  sold  timber  off  of  It,  and 
that  h^  the  other  appellees,  and  Mrs.  Sloan 
paid  taxes  on  it  On  the  Issne  made  by  the 
testimony  referred  to,  the  court  Instructed 
thejury  asfoltows:  *'If  yon  believe  that  de- 
fendanta  and  Mrs.  Sloan,  under  whom  they 
claim,  have  had  and  held  adverse  and  exclu- 
sive possession  of  a  portion  <^  the  land,  col- 
tivating,  using,  and  oijoylng  the  same  under 
a  claim  of  the  whole  of  the  216  acres  tor 
more  than  10  years  before  Jannary  11. 1911, 
the  date  this  suit  was  filed,  then  ^Oidant  Is 
CTtitled  to  recover  Oie  land  on  the  plea  of 
lUnltatlon,  and  yon  will  so  find.  On  the  other 
hand,  if  the  defendants  and  those  under 
whom  they  claim  have  had  and  held  adverse, 
peaceable,  and  exclosive  possession  of  a  part 
of  the  land  sued  for,  cnlttvathig,  nshig,  and 
oijoying  the  same  for  more  than  10  years  be- 
fore this  suit  was  filed,  i^t  rtniming  the 
whole  216  acres  for  more  than  10  years,  then 
the  defendants  wiD  be  oitltled  to  recover  the 
nomber  of  acres  daimed.  not  BKceeOing  100 
acres  of  said  land,  so  as  to  include  the  im- 


provements placed  on  the  land  Iv  defend- 
aate.** 

Appellant  requested  the  court  to  Instruct 
the  Jury  as  follows:  '*Ton  are  instructed 
that  the  deed  of  trust  executed  by  John  C. 
Dnval  to  Joseph  Taylor  In  the  year  1860  does 
not  omvey  title  to  the  land,  and  is  not  a 
memorandom  of  title  other  than  a  deed  fixing 
the  boundary  of  the  claim.  Yon  are  there- 
fore instructed  that  the  peaceable  and  ad- 
verse possession.  If  any.  in  this  case  would 
not  embrace  more  than  160  acres;  and,  if 
you  return  a  verdict  tor  defendants,  sudi  ver- 
dict should  be  tor  only  160  acres,  including 
the  small  8  or  4  acres  ct  which  the  defond- 
ants  claim  to  have  possession." 

We  think  the  court  erred  in  Instructing  the 
Jury  as  set  out  abore^  and  In  refusing  to  In- 
struct them,  as  requested  by  appellant,  that 
aK>elIeei'  possession  could  not  be  cbnstrued 
to  embrace  more  than  160  of  the  2U>  acres  In 
controversy.  By  the  express  tenoB  of  the 
statute,  a  person  Claiming  undw  it  as  appel- 
lees were,  was  not  entitled  to  have  his  posses- 
sion of  a  less  quantity  than  160  acres  constru- 
ed to  embrace  more  than  160  acres,  unless  his 
I)08sesslon  was  taken  and  held  under  a  writ- 
ten memorandum  of  title  fixing  th  >  bounda- 
ries of  his  claim.  Article  6676.  R.  S.  1911. 
Appellees  did  not  take  and  were  not  holding 
possession  of  any  part  of  the  215  acres  under 
such  a  m^orandum.  The  Instrument  made 
by  Duval  to  secure  the  loan  from  Taylor  did 
not  give  the  boundaries  of  the  land,  and  for 
that  reason,  if  for  no  other,  did  not  satisfy 
the  requirement  of  the  statute.  For  the  er- 
ror Indicated,  the  Judgment  will  be  reversed. 

[2]  We  think  the  Instrument  referred  to 
should  be  construed  to  have  been  a  mortgage, 
and  that  it  should  not  over  aiq?ellant's  objec* 
tion,  have  been  admitted  as  evidence  of  a 
claim  to  the  land  on  the  part  of  either  Tay- 
lor, Mrs.  Sloan,  or  appellees.  Nearly  60  years 
having  elapsed  between  the  time  the  debt  it 
secured  became  due  and  the  time  of  the  trial, 
and  no  evidence  to  the  contrary  having  been 
ofTered,  we  think  a  presumption  that  the  debt 
had  been  paid  should  have  be&i  indulged  and 
the  instrummt  hdd  to  have  been  no  longer 
effective,  even  as  a  mortgage.  Shotwell  v.  Mc- 
Cardell,  19  Tex.  Civ.  App.  174,  47  S.  W.  40; 
Foot  V.  Silliman,  77  Tex.  268, 13  S.  W.  1034; 
Weems  v.  Masterson,  80  Tex.  46, 15  S.  W.  593, 

By  several  asdgnments,  appellant  com- 
plains of  the  refusal  of  the  court  to  give 
other  special  charges  requested  by  him.  The 
matters  embraced  in  the  charges  refused  we 
think  were  snfltetently  covered  by  the  court's 
iMflfp  charge.  Therefore  these  assignments 
are  overruled. 

The  Judgment  !■  reversed,  ana  the  cause  Is 
remanded  for  a  new  txlaL 
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BiABKS  T.  JONES. 
(Ooart  €t  Ciril  Appeals  of  Texai.  DiOas. 

Feb.  22, 191S.) 

1.  Tbial  (I  251*)— Acnon  bt  MAnBUUCAN 
— iNsmrcnon— GoRit>EiaTT  to  Pleadikob. 

Where,  la  a  materialman's  action  for  lum- 
ber ased  b7  a  contractor  in  rebuilding  defend- 
ant** bouse,  the  petitiou  sought  to  recover  up- 
on the  theory  oi  estoppel.  In  that  defendant 
and  the  contractor  agreed,  without  plaintiff's 
knowledge,  to  change  the  plan  of  the  house,  so 
as  to  secure  more  lumber  than  plaintiff  had  un- 
dertaken to  furnish  the  contractor,  an  instruc- 
tion to  find  for  the  nlainaff  If  the  house  was 
not  constrncted  in  sobat&ntlal  compliance  with 
the  original  plans  was  erroneous  for  failure  to 
present  the  case  presented  hy  the  petition. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  K  587-69S:  Dec  Dig.  |  251.*] 

2.  Estoppel  (S  63*)— Bt  Conduct— Essen- 
tial E^-EHBins. 

An  owner  is  not  estopped  bj  conduct  from 
denying  liabllitr  for  lumber  bought  by  a  con- 
tractor and  used  In  rebuilding  the  owner's 
residence,  merely  because  he  and  the  contrac- 
tor, without  notifying  the  materialman,  agree 
upon  a  plan  of  Uie  bouse  differing  from  the 
plan  under  which  the  materialman  agreed  with 
the  contractor  to  furnish  the  lumber;  it  being 
essential,  to  constitate  estoppel  by  conduct, 
that  there  be  false  representaticHiB  or  conceal- 
ment of  material  facts,  with  knowledge  there- 
of by  the  wrongdoer,  with  intent  that  they 
shall  be  acted  upon,  and  that  they  ahall  have 
in  fact  been  acted  upon, 

[Ed.  Note.— For  other  caie*,  aee  Eatoppd, 
Dee.  Dig.  {  63.*] 

3.  ESTOPPTL,  (I  115*)— Etidbnce— Vaeiance. 

Where  the  petition,  in  a  materialman's  ac- 
tion against  an  owner  for  the  price  of  lumber 
furnished  a  contractor,  stated  a  cause  of  ac- 
tion based  solely  on  estoppel  by  conduct,  it 
was  error  to  admit  proof  of  defNidant's  direct 
promise  to  pay  the  debt 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  S  305;  Dec  Dig.  |  116.*] 

4.  Fbauds,  Statute  or  (§  84*)— Aobeeubut 
TO  Pat  Anothbb'b  Debt. 

An  owner's  parol  agreement  to  pay  for 

lumber  previously  contracted  for  by  a  con- 
tractor, to  be  used  in  rebuilding  the  owner's 
house,  was  void  under  the  statute  of  frauds. 

[Ed.  Note.— For  otber  cases,  fee  Frauds, 
Statute  of,  Cent  Dig.  |{  154-161;  Dec.  Dig.  | 
84.*] 

6.  Tbiaz.  (I  252*)— Acnon  bt  Hatkbialhah 

— Tnstbdction— Bvi  denoe. 

Where  a  materialman's  action  against  a 
honse  owner  for  the  price  of  lumber  furnished 
die  contractor  was  based  npon  estoppel  by 
conduct,  in  that,  the  plan  of  the  house  was 
changed  bjr  the  contractor  and  owner,  without 
the  plaintiff's  knowledge,  so  as  to  enable  the 
contractor  to  secure  more  lumber  than  the 
original  plan  called  for,  and  there  was  no 
proof  as  to  what  amount  of  lumber  would  have 
been  furnished  under  the  original  plan,  and 
what  amount  actually  was  fumished,  the  court 
properly  refused  to  instruct  that  plaintiff  would 
In  no  event  be  entitled  to  recover  more  than 
the  amount  which  the  valne  of  the  lumber  fur- 
nished exceeded  the  value  of  that  which  be 
would  have  fumished  had  there  been  no  change 
in  the  plan. 

[Bd.  Mote.— For  otiier  eases,  see  TriaL  Cent 
mg.  H  606,  006-612;  Dee.  Dig.  1  252.T 

6.  Estoppel  (S  102*)— Bt  Conduoi— Extent 

OF  lilABILITT. 

Where  a  materialman  agrees  with  a  con- 
tractor to  fumlah  lumber  for  a  houae  to  be  re- 


built in  accordance  vrtflk  certsln  plana,  and  tiie 
owner  and  contractor  frandolendy  cbange  the 
plans  of  the  house,  unknown  to  the  material- 
man, so  as  to  cause  him  to  sell  more  lomber 
than  the  original  plans  called  for,  the  owner 
can  be  held  liable  because  of  estoppel  by  con- 
duct only  for  the  value  of  the  lumber  ftimiBh- 
ed  in  excess  of  what  be  would  have  famished 
had  there  been  no  change  in  the  plans. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Gent  Dig.  |  294;  Dec.  Dig.  {  102.*] 

7.  Tbzal  (I  2S1*)— Action  bt  Maibbxaucan 

—iNSTBUcnoN— Issues, 

Where,  In  a  materialman's  action  agalnat 
an  owner  for  lumber  sold  a  contractor,  the 
sole  issue  raised  by  the  pleadings  and  evidence 
was  whether  defendant  waa  liable  by  reason 
of  conduct  which  estopped  him  from  denying 
liability,  the  conrt  properlv  refused  to  instruct 
upon  an  existing  relation  between  plaintiff  and 
defendant,  which  was  created  by  pUuntiirB  din- 
ing as  sure^  for  the  contractor. 

DQd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dfg.  II  687-^i9S;  Dec.  DIt.T2Bl.*] 

Appeal  from  LlmeBtone  County  Gonzt;  W. 
A.  Keeling,  Judge. 

Action  by  Young  Jones  against  B.  H. 
Marks.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Beversed  and  remanded. 

A.  M.  Blackmon  and  Doyle  ft  Jackson,  all 
of  Groesbeek.  for  appellant  Bradley  ft  Her- 
ling  and  a  S.  Biadley,  all  of  GroedMcfe,  for 
anpellefc 

BASBURT,  J.  Appellee  sned  aivellant  In  . 
the  trial  court  for  lamber  used  In  rdmlld- 
Ing  app^lant'B  reaUenoe,  and  npon  trial  be- 
XoTQ  a  Jury  recovered  verdict  followed  by 
Judgment 

The  controversy  grew  out  oi  a  contract  en- 
tered into  between  am>ellant  and  one  Bad- 
asm,  tlie  terms  of  which  are  not  dispnted, 
and  by  iriilch  Rndaslll,  who  was  &  oontrac> 
tor,  oDdertoofe  and  agreed.  In  substance,  to 
farnlsta  all  necessary  material  and  rebuild 
appellant's  residence,  in  the  town  of  Oroes- 
beck,  for  the  sum  of  ¥1,200.  Appellee  guar- 
anteed in  all  things  the  performance  of  the 
contract.  Ai^Uee  was  a  lumber  merchant, 
and  undotook  to  guarantee  the  contract,  be- 
cause he  expected  to  sell  RudasUl  the  lam- 
ber to  be  used  in  r^uUdlng  the  reddence. 
Budaslll  set  abont  the  performance  of  the 
contract,  securing  from  appellee  all  lumber 
used  in  that  behalf,  but  before  the  work  was 
completed  appellee  refused  to  furnish  the 
additional  lumber  necessary  to  complete 
same,  whereupon  Budacdll  abandoned  the 
work.  At  the  time  of  such  abandonment 
appellant  had  paid  Rndaslll  on  his  contract 
$1,087.50,  of  which  amount  $300  went  to  ap- 
pellee upon  an  assignment  by  RudasIU  to  ap- 
pellee. After  crediting  RudasiU's  account 
with  the  $300,  there  was  due  appellee  for 
lumber  used  In  ai^llant's  residence  by  Rud- 
aslll  a  balance  of  $489.70.  Up  to  this  point 
the  facts  are  undisputed.  Matters  standing 
as  we  have  related  them,  appellee  sued  appel- 
lant for  the  balance  of  $489.70. 

Appellee's  petition  conristed  of  two  counts ; 
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the  first  being  a  formal  declaration  of  lia- 
bility upon  an  account  for  merchandise  sold 
and  delivered  to  appellant  at  Us  q^edal  in- 
stance and  request  The  second  count  In 
the  petition,  after  reciting  the  contract  be- 
tween aroellant  and  BudaaiU,  avers.  In  ef- 
fect, that  after  Kudaslll  had  procured  part 
of  the  lumber  to  rebuild  appellant's  resi- 
dence that  Rudaalll  and  the  appellant,  with- 
out the  knowledge  or  consent  of  appellee, 
agreed  and  confederated  to  and  did  abandon 
and  abrogate  their  original  contract  upon 
which  appellee  was  surety,  and  agreed  to 
construct  a  different  and  much  more  expen- 
sive house  than  was  contemplated  by  their 
original  contract,  which  greatly  increased 
the  cost  of  labor  and  mat^rlaL  It  was  also 
charged  that  after  the  agreement  to  abandon 
and  change  the  original  contract  appellant 
himself,  and  by  his  agent,  Budasill,  pur- 
chased of  appellee  the  lumber  sued  fbr  In 
this  proceeding  and  being  the  unpaid  bal- 
ance on  all  lumber  furnished  by  appellee  to 
Budasill,  and  which  was  used  by  Rndaslll 
in  appellant's  house.  It  was  farther  alleged 
appellee  that  he  was  unaware  at  the 
time  he  farnlshed  said  InmlKr  that  it  was 
not  beliw  used  for  rebuilding  appellant's  res- 
idence, as  contemplated  by  the  contract  upon 
which  he  was  surety,  and  that  he  would  not 
have  famished  same  had  be  known  same 
was  being  diverted  as  claimed,  and  refused 
to  furnish  any  additional  lumber  otter  learn- 
ing the  alleged  facts,  and  that  he  waa  una- 
ble to  state  how  much  of  the  lombw  waa 
furnished  Budasill  prior  to  the  agreement 
between  Budasill  and  appellant  to  abandon 
QuiT  original  contract 

After  a  gmoal  and  ofirtaln  spedal  ezcep- 
tion^  and  after  flw  general  denial,  appel- 
lant, by  special  answer,  allied.  In  sub- 
stance, that  he  serer  purchased  the  lumber 
from  appellee,  nor  authoilaed  any  one  else 
to  do  BO  for  him ;  that  he  employed  BodaslU, 
who  was  to  furnish  all  labor  and  material, 
to  make  the  Improvementa  upon  his  resl- 
doioe  tot  the  sum  of  91,200.  and  paid  blm 
the  full  price  agreed  upon,  and  that  If  a^iel- 
lee  fomiBhed  tlie  Inmber  used  In  that  behalf 
be  furnished  It  to  BodasUl.  knowing  that 
Rudadll,  under  the  contract,  was  to  furnish 
sBme^  and  benoe  sold  same  to  Bodaslll  and 
not  appellant;  and  that  appellant  mu  In  no 
event  to  be  rflBponsible  for  same;  that  ap- 
pelant trvm  time  to  time  paid  RudasUl  the 
full  eontzact  prlc^  except  fSOO,  wtaidi  was 
paid  to  appellee  upim  order  from  RudaaiU 
ontU  tike  work  was  abandoned  tqr  Rndaslll, 
and  aftw  whldi  appellant  comideted  same  at 
a  cost  of  $600.  App^ant  specially  dented 
any  conspiracy  with  Budasill  to  defraud  ap- 
pellee, and  denied  receiving  any  benefits 
from  the  lumber  other  than  he  paid  for,  and 
tbat  if  appellee  lost  anything  It  was  through 
extending  credit  to  Budasill. 

Based  upon  the  findings  of  the  Jury,  Bud- 
aaiU did  abandon  the  work  as  alleged,  and 


Budasill  and  appellant  did  make  sabstantlal 
changes  in  the  plans  for  rebuilding  appellant's 
residence.  Under  the  instructions  given  by 
the  trial  Judge,  we  think,  aside  from  the  un- 
disputed facts  related  at  another  place,  the 
verdict  of  the  jury  eompreh^ds  no* more 
than  we  have  Just  stated. 

[1,  2]  We  will  not  attempt  to  discuss  ap- 
pellant's assignments  of  error  In  their  or^ 
der,  but  consider  them  in  the  order  of  theXi 
Importance.  This  leads  to  a  consideration  of 
appellant's  tenth  assignment  of  error,  which 
complains  of  paragraph  4  of  the  court's 
charge,  which  undertakes  to  present  appel- 
lant's alleged  liability  by  estoppd  by  con- 
dact,  or,  in  other  woi^s,  his  liability  by  rea- 
son of  hla  failure  to  notify  appellee  that 
appellant  and  Budasill  had  substantially 
modified  or  changed  the  plans  originally 
agreed  upon.  By  this  charge  the  Jury  was 
told  that  if  Budasill  and  appellant  agreed 
to  and  did  Bubstautially  change  the  plana 
for  rebuilding  the  house,  without  the  knowl- 
edge of  appellee,  and  that  such  change  re- 
quired other  lumbw  than  that  contemplated 
by  the  original  contract  between  Budasill 
and  ai^llant.  then  to  return  a  verdict  for 
appellee  for  the  full  amount  of  his  claim- 
In  our  opinion,  this  charge  Is  distinctly  er- 
roneous, and  must  have  misled  the  Jury.  It 
not  only,  did  not  present  the  case''  alleged  by 
appellee  In  his  petition,  but,  in  addition, 
made  the  liability  of  appellant  turn  upon  a 
group  of  taeta  which.  In  law,  were  Insuffi- 
cient to  create  liaUll^.  By  the  avoments 
of  tbe  petition  llaUUty  was  sought  to  be 
fastened  i^w  appellant  tor  the  bill  of  Inm- 
tiet  upon  the  theory  that  apptilAnt  and  Bud- 
asill confiBderated  and  agreed,  without  the 
knowledge  or  omsent  of  appellee^  to  abro- 
gate and  abandon  their  wl^al  plans  and 
build  a  much  nuwe  ezpenslTe  bouse  than 
provided  for  therein,  and  by  such  means 
secure  from  appellee  more  lumber  than 
would  have  been  required  by  tSuo  original 
contract,  although  tbe  petitkm  falls  short  of 
duiitfiUE  tlM  purpose  of  the  diange;  while 
the  charge  of  the  court  tells  tbe  Jury  without 
equivocation.  If  the  bouse  was  not  construct- 
ed In  substantial  compliance  with  the  plans, 
to  return  a  verdict  for  the  appellea  It  is 
clear  from  the  conteact  and  conceded  by  ap* 
pellee's  pleading,  and  not  disputed  by  any 
witness,  that  Ruda^  was  to  furnish  all 
material  necessary  for  the  contemplated 
work,  and  that,  had  be  and  appellant  -  ob- 
served tbe  original  plans,  thoe  would  have 
been  no  liability  claimed  i^lnst  blm  for 
tbe  Inmber.  and,  as  we  have  Just  said,  lia- 
bility Is  sought  to  be  fastened  upon  appel- 
lant only  by  force  of  the  law  of  estoppel 
by  conduct;  and  to  say  that  a  substantial 
change  only  from  the  plans  would  invoke 
the  rule  is.  in  our  opinion,  wholly  untenable. 
Without  however,  attempting  to  define  any 
set  of  facts  which  will.  In  law,  If  proven, 
constitute  estoppel  by  conduct,  tbe  charge 
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falls  la  all  respects  to  correctly  state  the 
rule  of  law.  BBtDn>el  by  oondnet  must  ac- 
tually or  presamably  contain  tb»  following 
donenta :  False  representations  cx  concoil- 
ment  of  material  facts,  with  knowledge 
thereof  on  the  part  of  him  who  mlsrepre- 
senta  or  conceals  same;  the  mlsr^ireeenta- 
tlons  or  concealments  moat  hare  been  made 
with  the  Intention  tliat  the  othw  party 
should  act  upon  same;  and  fliat  the  other 
lArty  was  In  tect  Induced  to  act  iqxm  same. 
Blgelow,  Estoppel,  481.  Of  course,  there  are 
Quallflcatloi^  of  the  general  rule  announced, 
hut  a  dlscnsshm  of  Uie  same  Is  unnecessary. 
None  of  these  essential  and  controlUi^  ele- 
ments were  contained  in  the  court's  charge; 
and  antU  these  general  mles,  with  mcb.  qnaU- 
flcatlons  as  the  testimony  may  warrant,  are 
all^^  and  prop^y  presented  to  the  Jury 
In  the  charge  of  the  court,  It  would  be  In- 
euultable  to  pwmlt  the  verdict  in  this  case 
to  stand.  While  it  Is  conc^vable  that  proof 
of  a  substantial  change  in  fibe  plans,  supple- 
mented with  proof  of  matters  showing  an 
Intention  upon  the  part  of  appellant  to  mis- 
lead appellee  Into  furnishing  him  lumber  tor 
his  personal  use  under  the  guise  of  fnmlshr 
ing  It  to  Rudaedll,  and  that  appdlee  was  in- 
duced to  act  upon  such  mlsrepresentatlona, 
might  be  admissible  undra  the  mles  announc- 
ed by  Mr.  BIgelow,  yet  the  bare  circumstance 
of  a  substantial  change  In  the  plana,  stand- 
ing alone,  and  disassociated  from  all  other 
facts  and  circumstances,  will  not,  in  law, 
constitute  estow>el  by  conduct  While  we 
think  the  charge  was  afflrmatlTe  error,  the 
matter  was  called  to  the  attention  of  the 
trial  Judge  by  special  charges  3  and  10,  re- 
quested by  appellant;  and,  while  we  do  not 
approve  the  form  of  the  special  chai^ces,  they 
serve  to  onidiaslse  the  omlsd«i  of  the  court 
below. 

In  connection  with  what  we  have  Just  said 
relative  to  the  court's  charge,  we  do  not  In- 
tend thereby  to  say  that  a  substantial  de- 
parture from  the  original  plans  would  be  in- 
sufficient to  release  apprise  from  all  liabili- 
ty as  surety  on  RudastU's  building  contract 
in  a  proceeding  had  for  that  purpose,  since 
it  has  been  long  settled  that  substantial 
changes  in  the  plans  of  a  building,  when 
proven,  will  release  the  surety. 

[1, 4]  Appellant's  seventh  assignment  of  er- 
ror complains  of  the  action  of  the  court  in 
permitting  appellee  to  testify  tbat  after  the 
contract  between  appellant  and  BudasIU 
was  signed  appellee  said  to  appelant:  "I 
have  guaranteed  your  contract  Who  will 
guarantee  mlnef"  And  that  appellant  re- 
plied, "I  will  stand  between  you  and  all  dan- 
ger." We  think  the  assignment  well  taken. 
It  cannot  be  consistently  maintained,  under 
the  pleading  and  testimony  In  the  record, 
that  the  debt  was  originally  the  debt  of  ap- 
pellant, and  that  he  can  be  held  liable  on  any 
theory  other  than  that  ct  eetowel  by  oon- 
ducb  Haua^oof  oCadlxectptondntopaT 


the  debt  would  come  within  the  statute  of 
ftanda,  and  Clearly  it  would  not  be  admissi- 
ble under  the  second  ooimt  In  the  petition, 
since  the  declaration  or  promise  to  pay  the 
debt  preceded  those  tacts  whldi,  it  is 
(dalmed,  conatltnte  estoppel  against  appel- 
lant 

[S,  i]  Aw^Oanta  tUrteenth  anlgnmunt  of 
error  complains  of  the  refusal  of  the  court 
to  give  hlB  spe^  diarge  No.  7,  which.  In  ef- 
fect; told  tbit  Jury  that  aiWdiM  would  In  no 
evMit  be  entitled  to  recover  from  appellant 
more  than  the  value  of  the  lumber  whidi  he 
furnished  In  excess  of  that  whldi  he  would 
have  furnished  BudasDl  had  there  been  no 
breach  of  the  contract  Appellee  asserts  in 
response  to  this  proposition  that  there  was 
no  proof  as  to  what  amount  would  have  been 
fumlebed  undw  the  contract  and  what  ac- 
tually was  furnished,  and  the  record  sustains 
him  In  tbat  claim ;  and  hence  the  assignment 
Is  overruled.  We  consldo'  it  proper  to  say, 
bowers,  that  upon  another  trial  this  theory 
should  be  presented  to  the  Jury,  to  be  consid- 
ered by  them  in  the  event  they  find  appellant 
liable  for  the  debt  because  of  est<H>pel  by 
conduct  For  It  occurs  to  us  that  In  invok- 
ing the  rule  of  estoppel,  which  Is  largely  a 
rule  of  Justice  and  morals,  that  the  rule  it- 
self will  confine  a  recovery  by  appellee  to 
such  an  amount  only  as  the  conduct  of  appel- 
lant caused  him  to  sell  to  Rudaslll.  It  is 
clear  that  he  intended  to  furnish  Rudaslll 
all  the  lumber  necessary  to  rebuild  the  house 
under  the  plan  agreed  upon;  and  It  cannot  be 
said  that  any  act,  concealment,  or  misrepre- 
sentation on  the  part  of  appellant  subsequent 
to  signing  the  contract  Induced  him  to  fur- 
nish what  he  concedes,  he  had  Initially 
agreed  to  furnish.  And  It  occurs  to  us  tbat 
the  burden  is  upon  appellee  to  show  the 
amount  of  su<A  excess. 

[7]  App^lant's  fourth  assignment  of  error 
complains  of  the  court's  refusal  to  give  spe- 
cial charge  No.  2,  which  Is  Intended  to  pre- 
sent to  the  Jury  the  relation  agisting  between 
appellant  and  appellee,  created  by  appellee's 
signing  Rudaslll's  contract  as  surety.  In  re- 
spect to  this,  matter  we  are  of  opinion  that 
upon  another  trial  the  Jury  should  be  told 
that.  In  this  proceeding  at  least,  appellant 
owed  appellee  no  duty  whatever  because  of 
appellee's  suretyship.  There  is  no  attempt 
to  hold  appellee  as  surety;  nor  Is  appellee 
claiming  any  rights  accruing  by  virtue  of  his 
suretyship.  Dnder  the  pleading  at  present  in 
the  record  and  the  testimony,  the  question  la 
whether  appellant  Is  liable  for  certain  lum- 
ber sold  Rudaslll,  but  for  which  appellant  la 
to  be  held  respondble  by  reason  of  conduct 
on  his  part  which  estops  him  from  denying 
same,  to  be  submitted  under  the  rules  cited 
by  us  in  another  plaosb 

There  are  a  number  of  othw  ass^moits, 
some  of  which  present  error,  notably  the 
method  by  which  appdlee  proved  his  account, 
but  which,  standing  aIon%  would  not  be  suf- 
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flctent  to  reverse  the  case;  and  tliere  are 
also  otber  asstgnments  whldb  we  have  not 
coosideredt  for  the  reason  tbat  tbey  In  no 
reepBCt  comply  with  the  rules  for  preparing 
causes  for  snbmlsslon,  but  none  of  which,  In 
view  of  another  trial,  wUl  probably  occar 
again. 

Considering  that  the  case  has  been  neither 
properly  pleaded  nor  presented  to  the  Jury, 
the  Jadgmott  la  reversed,  and  cause  remand- 
ed for  another  trial. 

Kerersed  and  remanded. 


SAN  ANTONIO  TRACTION  Ca  T.  CORLBT. 

(Court  of  CivQ  Appeals  of  Texas.    San  An- 
tonio.   Feb.  19,  1913.  Rehearing 
Denied  March  19,  191&) 

1.  TUAt,  (I  331*)— GBNEB&I.  TKBDICT-SOm- 
OIKKCT  TO  SUFFOBT  JUDOUEMT. 

A  verdict,  "We  find  the  defendant  guilty 
of  negligence,  due  to  imprudent  atarttng  of  the 
car  from  which  C.  was  violently  thrown,"  and 
fixing  damages,  was  sufficient  to  support  a 
judgment,  although  the  facts  found  therein 
might  accord  with  a  theory  not  submitted. 

[Bd.  Mote.— For  otber  cases,  see  Trial,  Cent 
Dig.  I  783;  Dec.  Dig.  i  33L^] 

2.  APPBiX  AND  ErBOB    (I  1066*)— INSTBDO- 

noMB— Habhless  Ebbob. 

In  an  action  for  personal  injuries,  where 
there  was  no  issue  of  contributory  negligence, 
error  in  instructing  as  to  the  same  was  harm- 
leas,  where  it  could  not  have  mialed  the  jury 
to  believe  that,  in  order  to  sustain  Its  defense, 
defendant  must  show  plaintiff  guilty  of  con- 
tributory neghgence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  I  4220;  Dec  Dig.  {  1066;* 
Trial.  Cent  Dig.  f  SSa] 

8.  DAUAOEB    (i  132*)— EZCESSITKKBSS— Pb- 
BONAL  InJUBIEB. 

In  an  action  for  personal  injuries,  where 
plaintiff's  wife,  who  was  36  years  of  age.  the 
motber  of  two  children,  and  had  done  all  her 
housework,  was  confined  to  her  bed  for  three 
months,  was  rendered  nervous,  continually  suf- 
fered psin,  had  headacbe  and  rashes  of  blood 
to  the  head,  had  her  left  eye  injured,  could  not 
do  her  work  on  aecoant  of  pain  in  her  ride, 
which  remained  swollen  all  the  time,  had  to 
have  an  operation  performed  which  rendered 
her  sterile,  and  which  would  bring  on  a  change 
of  life,  a  verdict  of  $12,000  was  not  excessive. 

[Ed.  Note.— For  other  cases,  aee  Damages, 
Cent  Dig.  H  372-385,  396;  Dec.  Dig.  1  132.*] 

4.  Dahaou  (I  208*)— Febuaubnt  Ikjubt— 

QuEsnoH  roB  Jitbt. 

In  an  action  for  personal  injuries,  evi- 
dence Mi  to  justify  the  submission  of  the  is- 
sue of  permanent  injury  and  the  issue  of 
"whether  there  wonld  be  future  physicsl  and 
mentnl  suffering. 

[Ed.  Note.— For  other  eases,  see  Damages, 
Gent  Dig.  §J  54,  64,  68,  132,  144,  14S,  205: 
Dec.  Dig.  I  208.*) 

Aiveal  from  District  Coort,  Bexar  Goonty ; 
J.  U  Camp,  Judge, 

Action  by  J.  P.  Oorl^  against  the  San 
Antonio  Traction  G<nni«ny.  Judgment  for 
plaintur,  and  defendant  appeals.  Affirmed. 

Templeton,  Brooks,  Nailer  &  Of^en,  of 
San  Antonio,  for  aiviklant   B.  H.  Ward.  T. 


•Tor  Qthsr  OMsa  ess 


J.  Newton,  and  Will  A.  Monlas,  all  of  San 
Antonio,  for  appellee. 

MOUBSUND,  J.  This  Is  a  suit  bronght  by 
appellee  against  appellant  to  recover  damages 
for  personal  injuries  alleged  to  have  been  sus- 
tained by  appellee's  wife  by  reason  of  the  n^ 
Ilgence  of  appellaift  Plaintiff  alleged,  in  sob- 
stance,  tbat  while  one  of  appelant* s  cars  was 
standing  still,  ready  for  the  reception  of  pas- 
sengers, plaintiff's  wife  stepped  upon  the  mn- 
ning  board  of  such  car  with  a  view  of  en- 
tering the  same,  and  Just  as  she  stepped  apon 
said  running  board,  and  before  she  had  time 
to  enter  said  car,  defendant,  ito  servants, 
agents,  and  employes  In  charge  of -said  car, 
negligently  and  carelessly  started  said  car 
into  sudden  and  rapid  motion,  by  means 
whereof  plaintiff's  wife  was  thrown  with 
great  force  and  violence  to  the  pavement, 
rendering  her  onconscious,  and  seriously  and 
permanently  Injuring  her.  The  defendant 
answered  by  general  denial,  plea  of  contribu- 
tory negligence,  and  pleaded,  further,  that 
the  alleged  accident  was  caused  by  the  act 
of  Mrs.  Corley  in  attempting  to  leave  the 
car  as  the  same  was  started.  The  trial  re- 
sulted In  a  verdict  and  Judgment  In  favor  of 
plaintiff  for  «12,600^  from  wbidi  defendant 
appealed. 

Conclusions  of  Fact 

There  Is  a  direct  conflict  in  the  evidence, 
and,  the  Jury  having  determined  in  favor 
of  the  credibility  of  the  plaintiff's  witness- 
es, we  conclude,  after  a  careful  examina- 
tion of  the  evidence,  that  the  evidence  of 
said  witnesses  is  reasonably  sufficient  to 
warrant  the  jury  in  finding  the  following 
facts:  (1)  That  while  one  of  appellant's  cars 
was  standing  still  plaintiff's  wife  stepped 
upon  the  running  board  of  such  car,  ex- 
tending along  the  eide  thereof,  and  before 
she  had  time  to  enter  tlie  same  appellant's 
employes  In  charge  of  the  car  suddenly  start- 
ed the  same,  causing  plaintiff's  wife  to  be 
thrown  to  the  pavement  <2)  That  the  appel- 
lant's onployee,  in  starting  said  car  at  the 
time  and  in  the  manner  they  did,  were  guilty 
of  negligence,  which  was  the  proximate  cause 
of  plalntifrs  wife  being  thrown  to  the  ground. 
@)  That  plaintiff's  wife  was  not  guilty  of 
negligence  contributing  to  the  fall  she  receiv- 
ed. <4)  That  by  reason  of  such  fall  plain- 
tifTs  wife  suffered  serious  and  permanent  in- 
juries. 

Opinion. 

1.  Our  conclusions  of  fact  dispose  of  the,r 
first  and  second  assignments  of  error  ad- 
versely to  appellant,  said  assignments  being 
directed  to  the  sufficiency  of  the  evidence; 
the  contentions  being  (1)  that  the  evidence 
was  insufficient  to  support  the  verdict;  (2) 
that  the  charge  submitting  plalntlfTs  theory 
was  erroneous,  because  the  evidence  was  not 
sufBdMit  to  antborlse  the  sabmlsslon  of  the 

ISBIM. 
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[1]  2.  The  verdict  reads  as  follows:  "We, 
the  JuiTt  find  defendant  gnUty  of  negligence, 
due  to  Izaprodent  stairting  of  car  from  which 
Mrs.  J.  P.  Corley  was  TiolenUy  thrown  at 
comer  of  Houston  street  and  Avenue  G>  and 
from  which  she  sustained  permanent  Injuries, 
and  fix  the  amount  of  damages  at  (fl2,600) 
twelve  tiwusand  five  hundred  and  OOAOO 
dollars.** 

Assignments  8,  4.  5,  and  6  all  question  the 
suffldency  ot  eald  verdict  "A  verdict  tn 
ftivor  of  one  party  is  always  to  be  taken  as 
a  verdict  against  the  othw."  Railway  v. 
Gallaher,  79  Tex.  691,  16  &  W.  OM.  The 
verdict  was  a  general  one,  and  It  was  not 
necessary  for  it  to  find  every  elemoit  neces- 
sary to  make  a  case  for  plaintiff,  merely  be- 
cause It  stated  certain  spedal  facts.  Rail- 
way V.  Iflchalke,  14  Tex.  C^v.  App.  495,  37 
S.  W.  481;  Adiennann  v. 'Ackermann,  22 
Tex.  Civ.  App.  612,  55  S.  W.  801.  It  is  as- 
serted that  the  verdict  is  uncertain,  in  that 
the  Jury  might  have  rendered  the  same  as  it 
reads  upon  finding  that  tbe  car  was  started 
after  Mrs.  Corley  had  entered  the  same,  and 
while  she  was  trying  to  alight  therefrom,  and, 
applying  tbe  definition  of  negligence  given 
in  the  charge,  have  intended  and  made  a 
finding  against  appellant  upon  an  Issue  not 
pleaded  or  submitted.  The  only  Issue  submit- 
ted In  favor  of  plaintiff  was  whether  the  car 
started  suddenly  while  Mrs.  Corley  was  on 
the  running  board  trying  to  enter  the  car. 
The  defensive  Issue  was  submitted  In  the 
following  language:  "You  are  further  in- 
structed that  if  you  find,  that  plaintiff's  wife 
had  gotten  on  said  car,  and  after  said  car 
was  put  in  motion  said  plaintiff's  wife  vol- 
untarily attempted  to  alight  from  said  car 
while  the  same  was  in  motion,  then  you  will 
find  for  defendant." 

The  facte  found  by  the  verdict  are  some 
of  those  required  to  be  found  to  enable 
plaintiff  to  recover,  and  are  not  in  accord 
with  those  named  in  the  defensive  charge. 
We  are  not  authorized,  in  order  to  destroy 
the  verdict,  to  soppose  that  tbe  Jury  violated 
its  instructions  and  found  for  plaintiff  upon 
a  theory  not  submitted,  merely  because  the 
findings  stated  in  the  verdict  would  also  ac- 
cord with  such  other  theory.  To  hold  the 
v^dlct  uncertain,  there  should  be  something 
In  the  same  Indicating  such  erroneous  and 
unauthorized  action  by  the  Jury.  As  verdicts 
should  be  construed  liberally,  we  hold  the 
verdict  In  this  case  sufficient  to  support  the 
Judgment 

[2]  3.  The  court,  in  his  charge,  defined 
negligence,  first  as  affiled  to  defendant,  then 
as  applied  to  plaintlfrs  wife,  and  appellant 
complains  of  that  portion  defining  negligence 
as  applied  to  plaintiff's  wife,  for  the  rea- 
son that  no  issue  of  contributory  negligence 
was  submitted  in  the  chai^  and  the  Jury 
would  naturally  an^y  this  deflniti<m  to  the 
defensive  charge  above  set  out,  and  render 
the  same  erroneous  by  addiiv  to  the  same  a 


llndtatlott  to  the  effbct  that,  In  addition  to 
the  facts  therein  stated,  they  must  also  find 
that  plaintiff's  wife  was  n^grat.  We 
agree  that  tbe  appellant  was  entitled  to  the 
defendve  chai^  as  givoL  Railway  ▼.  Boer, 
108  S.  W.  201;  Haralson  v.  Traction  Co.. 
53  Tex.  Civ.  App.  253,  116  S.  W.  876;  Small 
V.  Traction  Co.,  148  S.  W.  833.  The  court 
erred  in  defining  negligence  as  applied  tu 
plaintUTs  wife,  where  there  was  no  occa- 
sion for  applying  such  definition;  but  we  do 
not  regard  this  error  as  serious.  A  long 
paragraph,  giving  the  measure  of  damages, 
intervened  between  the  defensive  imragraph 
and  the  one  defining  negligence.  The  only 
other  paragraph  of  the  charge  in  which  neg- 
ligence is  mentioned  Is  the  first  paragraph; 
nor  was  there  any  charge  fixing  the  burden 
of  proof  with  respect  to  contributory  negli- 
gence. The  Jury  might  as  well  have  applied 
the  definition  to  the  acts  of  plaintiff's  wife 
mentioned  in  the  first  paragraph  as  to  those 
mentioned  In  the  second  one.  In  the  first 
paragraph  the  Jury  was  required  to  find  that 
she  attempted  to  board  the  car,  and  that 
she  stepped  upon  the  running  board  of  the 
car ;  in  the  second  paragraph  (the  defensive 
charge)  they  were  required  to  find  that  sthe 
voluntarily  attempted  to  alight  from  the 
car  while  it  was  In  motion.  The  Jury  ftmnd 
affirmatively  that  the  car  was  Impudently 
started,  and  that  Mrs.  Cwley  was  thrown 
from  same.  Of  course,  tbe  same  facts  would 
have  bean  found  by  a  verdict  in  tha  usual 
form.  However,  the  issue  was  clearly  made 
whether  Mrs.  Corley  was  thrown  from  the 
car,  or  whethM  she  stepped  from  same ;  and 
as  the  diarge  was  framed  we  do  not  think 
the  error  of  the  court  probably  contributed 
to  the  conclusion  reached  by  the  Jury.  Un- 
der rule  62a  for  the  Courts  of  Civil  Appeals 
(149  S.  W.  x),  we  hold  this  error  to  be  one 
not  requiring  or  autborUlng  us  to  reverse 
this  case. 

[I]  4.  The  verdict  Is  charged  by  appellant 
to  be  excessive.  Mrs.  Corley  was  injured  on 
June  6,  1910;  the  case  was  tried  Mandi  13. 
1912.  At  the  time  of  the  trial  she  was  35 
years  old,  and  had  been  married  to  plaintiff 
about  15  years.  They  had  two  children,  a 
girl  14  years  old  and  a  boy  12  years  old. 
The  evidence  shows  that  at  the  time  she  was 
Injured  she  was  in  good  health;  that  she 
was  able  to  do,  and  did,  all  the  household 
work,  Including  washing  and  ironing.  The 
injuries  were  serious,  necessitating  staying 
in  bed  for  about  three  months,  and  requiring 
a  painful  operation  to  be  performed,  and 
were  of  such  charactw  that,  according  to 
Mrs.  Corley's  testimony,  she  had  continually 
suffered  pain  up  to  the  time  of  the  trial, 
besides  being  very  nervous  and  afflicted  with 
headache  and  mshlng  of  blood  to  tbe  head, 
and  an  Injury  to  her  left  eya;  that  she  was 
unable  to  do  her  work  on  account  of  tbe  pain 
in  tm  dde,  and  ber  Mb  was  swollen  all  the 
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time.  Tbe  operation  was  necessary,  and  In- 
volved tbe  removal  of  her  remaining  ovary; 
the  other  having  been  removed  about  18 
months  before  she  was  Injured.  Dr.  Ken- 
ney  testified,  In  part :  **The  removal  of  this 
ovary,  atter  the  removal  of  the  other,  would 
bring  on  the  menopause,  produce  sterility, 
brii%  on  a  change  of  life."  It  Is  not  consid- 
ered nectary  to  set  out  all  the  evidence 
relating  to  the  Injuries.  Suffice  it  to  say 
that  we  have  considered  the  same  carefnlly, 
and,  while  the  amount  allowed  Is  large,  the 
injuries  are  such  that  reasonable  minds 
might  differ  widely  regarding  the  proper 
amount  of  damages  to  compensate  for  same ; 
and  we  do  not  find  that  the  amount  awarded 
is  so  disproportionate  to  the  injuries  as  to 
lead  to  the  conclurion  that  passion  or  pr^n- 
dlce  or  other  imitroper  motive  actuated  the 
Jury  in  awarding  the  sames. 

[4]  S.  We  consider  the  evidence,  lUwve 
stated,  to  be  sufficient  to  justify  the  court 
In  submitting  the  issue  of  permanent  Injury, 
as  well  as  the  issue  whether  Mrs.  Corley  will 
endure  physical  pain  and  mental  suffering  In 
the  future  on  account  (tf  her  Injuries.  Ball* 
way  V.  Harriett.  80  Tex.  78.  U  S.  W.  BOO. 

We  find  no  error  requiring  a  reversal  of 
tbe  judgment,  and  the  same  la  affirmed. 


HAMEAUEB  et  al.  t.  GOUNTZ  COM'BS 
COURT  et  al. 

(Court  of  Civil  Appeals  of  Texas.  Galveston. 
Jan.  Kl,  1918.    Rehearing  Denied 
March  13,  1918.) 

1.  Appeal  and  Ekbob  (i  719*)— Objection 
Below— Necessity  — Fundamental  Erbob. 

A  judgment  sostaioing  a  general  demurrer, 
where  the  petition  statea  a  good  cause  of  ac- 
tion, conitltntes  fundamental  error  apparent 
on  the  face  of  the  record,  and  will  be  reviewed 
witbont  assignments  of  error  In  the  lower 
court. 

[Eid.  Note.— For  other  caaes,  see  Appeal  and 
Error.  Cent  Dig.  U  2968-2982,  8490;  Dec. 
Dig.  1  719.*] 

2.  HlOHWATS    (I  44*)~EBrABUSHlCBn^PB- 

TITION  AMB  OeDE»— CONBTBUCTION. 

Under  a  petition  for.  opening  a  road  which 
from  the  descriptitni  given  would  conform  as 
nearly  as  practicable  to  the  grade  of  an  old 
road  not  mentioned,  and  an  order  that  the  new 
road  shonld  follow  as  near  as  practicable  the 
grade  of  the  old  road,  the  Jnry  of  view  were 
authorized  to  go  outside  the  Hue  of  the  old  road 
in  laj^g  out  the  new  road. 

[Bd.  Note.r-For  other  cases,  see  Highways. 
Cent  Dig.  H  27,  137-140;  Dec  Dig.  |l4.*] 
8.  Highways  (|  62«)—E»rABLiBHifENT— Pe- 
tition AND  Obdeb— Conclusive  Kefect, 
In  an  action  to  enjoin  the  opening  of  a 
new  road,  the  petition  and  order  for  the  lay- 
ing out  m  ibe  road  as  nearly  as  practicable  on 
the  grade  of  an  old  road  were  couclosive  as 
to  where  the  road  should  be  located,  and  could 
not  be  contradicted  by  evidence  that  it  was  the 
intention  of  tbe  petitioners  and  the  commis- 
sioners* court  to  confine  the  work  simply  to  the 
lines  of  the  old  road. 

[Bd.  Note. — For  other  cases,  see  Highways, 
Cent  Dig.  H  166,  167;  Dec  Dig.  i  62.*] 


4.  HlQQWATS   (I  S8*)— ESTABLISHHEin— NO- 

TiCE  TO  LAN  DOW  NEB— Sufficiency. 

In  proceedings  to  open  a  new  road,  notice 
to  a  landowner  who  dio  not  sign  the  petition 
to  meet  the  jury  of  view  at  a  time  and  place 
named  when  they  wotild  lay  out  the  "old  coun- 
ty road,"  and  would  assess  the  damages  in- 
cidental to  the  "opening  of  the  road  through 
your  land,"  was  insufficient  to  give  him  notice 
that  the  new  road  would  be  laM  oat  over  his 
land  where  soch  land  was  not  crossed  by  the 
"old  county  road." 

[Ed.  Note.— For  other  cases,  see  Highways, 
Cent.  Dig.  11  9»-«7;  Dec.  Dig.  1  8a*] 

5.  HlOHWATS  (I  64*)— Oboundb— Bemedt  bt 
Appkai;— Fbocbsdinos  to  Estabzjsh  Hiqb* 

WAY. 

Where  a  landowner  appeared  before  the 
jury  of  view  in  proceedings  to  open  a  road,  and 
made  his  claim  for  damages  which  was  not  al- 
lowed, and  subsequently  appeared  before  the 
commissionera'  court,  when  the  jary's  report 
was  adopted,  and  ^ve  notice  of  appeal  as 
provided  V  Bev.  St  1895,  art  4098,  but  failed 
Co  prosecute  such  appeal,  he  could  not  there- 
after maintain  a  suit  to  enjoin  the  laying  out 
of  tbe  road  across  his  land. 

[E!d.  Note.— For  other  cases,  see  Highways, 
Cent  Dig.  H  166,  334;  Dec  Dig.  {  64.*] 

Appeal  from  District  Court,  Chambers 
County;  L.  B.  Hlghtower,  Judge. 

Action  by  Ira  A.  Bankfimer  and  others 
against  the  County  Commissioners'  Court  and 
others.  From  a  judgment  for  defendants, 
plaintiffs  appeal.  Affirmed  In  part,  and  re- 
versed and  remanded  In  part 

Stevens  &  Stevois.  of  Liberty,  and  B.  J. 
McMurray,  of  Anafanac^  for  appeUanta.  A. 
W.  Ifarshall,  of  Anabnat^  for  appelleea. 

REE^SE,  J.  [1  ]  The  trial  coart  sustained  a 
general  demurrer  and  several  special  excep- 
tions to  tbe  appellants*  petition,  and,  upon 
tbelr  refusal  to  am^d,  dismilssed  the  cause. 
The  ruling  of  the  court  In  sustaining  the  gen- 
eral demurrer  is  assigned  In  the  brief  as  "er- 
ror apparent  upon  the  face  of  the  record," 
which  should  be  considered  by  this  court 
without  assignment  of  errors  Id  tbe  lower 
court  It  has  been  uniformly  held  that  error 
In  overruling  a  general  demurrer  is  funda- 
mental, and  need  not  have  been  assigned  in 
the  trial  court  to  authorize  Its  consideration 
by  tbe  appellate  court  We  think  It  would 
logically  follow  that  a  judgmmt  sustaining  a 
general  demurrer,  where  the  petition  states 
a  good  cause  of  action,  would  be  fundamen- 
tal. Hall  V.  Johnson,  40  S.  W.  46 ;  Honst<Hi 
Oil  Co.  V.  KimbaU,  103  Tex.  103,  122  S.  W. 
533,  124  S.  W.  86;  Oar  v.  Davis  (Sup.)  161 
8.  W.  794. 

[2,  S]  This  action  was  by  Hankamer,  Du- 
gat,  and  Bilva  against  the  members  of  the 
commissioners*  court  for  an  injunction  re- 
straining them  frona  laying  out  a  public  road 
through  their  inclosed  lands.  According  to 
the  allegations  of  the  petition,  as  explained 
further  by  a  map  attached  as  an  exhibit  to 
the  petition,  the  proposed  road  runs  throagh 
the  Inclosed  lands  of  all  the  aivellants.  Tbe 
map  made  a  part  <^  ttie  petlti<»  and  the  al- 
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legations  of  the  petition  show  tliat  tbe  old 
road  laid  out  In  1885  did  not  include  any  part 
of  these  lands.  The  petition  for  the  opening 
of  this  road,  which  was  signed  by  Hankamer 
and  Silva,  bnt  not  by  Dugat,  did  not  refer 
to  this  old  road  at  all,  but  prayed  tbat  a 
"public  road  of  tbe  first  class,  sixty  feet 
wide,  be  established  •  •  •  beginning  on 
the  east  bank  of  Turtle  bayou  at  ferryboat 
crossing  at  or  near  White's  store,  thence  to 
run  east  and  north,"  etc.  Upon  this  petition 
the  commissioners'  court  ordered  the  "relay- 
ing out  of  an  old  road  b^;lnnlng  on  the  east 
bank  of  Turtle  bayou  at  ferryboat  crossing 
on  said  bayou  at  and  near  White's  store, 
thence  to  run  east  and  north,  following  as 
near  as  practicable  the  old  grade  of  the  pres- 
ent location  of  the  road  known  as  tbe  Crack- 
er Neck  and  Turtle  bayou  road,  leading 
through  Cracker  Neck  settlement,  to  inter- 
section with  the  graded  public  road  leading 
south  from  Devers  to  north  boundary  of 
Chambers  county,  and  as  set  forth  In  said 
petition."  The  road  was  to  conform,  not  ex- 
actly, but  as  nearly  as  practicable,  to  the 
grade  the  old  road.  Taking  the  petition 
and  order  together,  It  cannot  be  said  that 
the  Jury  of  view  who  were  ordered  to  surrey 
and  lay  ont  the  road  were  not  antborlaed  to 
go  outside  of  the  line  of  the  old  road  In  lay- 
ing out  and  establlshlnB  the  new.*  The  pe- 
tition and  order  speak  Cor  themselTes,  and 
cannot  be  contradicted  by  showing  that  It 
was  tibe  Intention  of  the  petltlonerB  and  the 
commissioners'  court  to  confine  the  work 
simply  to  the  lines  of  the  old  road. 

[4]  It  was  proper  in  such  case  to  appoint 
a  Jury  of  view.  Article  4ffI6,  R.  S.  Article 
4601  provides  that  tbe  Jury  of  freeholders 
shall  -  Issue  a  notice  In  writing  to  the  land- 
holders through  whose  land  such  proposed 
road  may  run  of  the  time  when  they  will 
proceed  to  lay  out  such  road,  or  when  they 
will  assess  tbe  damages  incidental  to  tbe 
opening  of  the  same.  It  is  alleged  that  no 
notice  at  all  was  given  to  Silva.  The  notices 
to  Hankamer  and  Dugat  gave  them  notice  to 
meet  the  Jury  at  a  time  And  place  named 
"when  they  will  view  and  lay  out  the  old 
county  road  known  as  Turtle  bayou,  Cracker 
Neck  and  Liberty  county  line  road,  and  will 
assess  the  damages  Incidental  to  the  opening 
of  the  road  through  your  land."  It  is  shown 
that  there  was  at  one  time  such  old  and  m- 
tablished  road.  This  notice  did  not  apprise 
the  parties  upon  whom  It  was  served  that  the 
jury  in  laying  out  this  old  road  would  go 
outside  of  It  and  in  part  establish  a  new 
road  over  their  lands,  and  especially  through 
tbeir  Inclosed  lands.  It  is  alleged  that  Silva 
received  no  notice  at  all.  Dugat,  who  did 
not  sign  the  petition,  might  assume  that  no 
land  outside  of  the  lines  of  the  old  road 
would  he  appropriated,  and  that  this  would 
be  entirely  satisfactory  to  him.  It  does  uot 
appear  that  he  had  any  other  notice  or  any 


knowledge  of  the  matter,  and  neither  be  not 
Silva  had  their  "day  in  court"  in  order  to 
present  and  have  passed  upon  any  objections 
they  may  have  seen  lit  to  nuk^  or  any 
claim  for  damages  arising  from  the  appropri- 
ation of  their  land.  Without  such  notice 
their  lands  could  not  be  taken  and  appropri- 
ated for  this  public  use.  We  think  the  court 
erred  in  sustaining  the  general  demurrer  as 
to  Dugat  and  Silva.  Bounds  v.  Klrven,  63 
Tex.  169;  Wooldridge  t.  Bastland  Co,  TO 
Tex.  681,  8  S.  W.  503. 

[6]  It  appears  from  the  petition  and  ac- 
companying exhibits  that  Hankamer  a.'ppear- 
ed  before  the  Jury  of  freeholders  and  made 
his  claim  for  damages,  which  was  not  allow- 
ed. It  la  shown,  further,  ttiat  he  appeared 
before  the  comml^oners'  court,  when  the 
report  of  the  jnry  came  on  to  be  heard,  that 
the  conrt  adopted  the  report,  both  as  to  the 
laying  out  of  the  road  and  the  refusal  to 
allow  Hankamer  the  damages  clalnaed,  and 
that  he  gave  notice  of  appeal  from  this  <xder, 
as  Is  provided  by  article  4093,  B.  S.  This 
appeal,  it  seems,  was  not  prosecuted.  The 
order  states  that  "I.  A.  Hankamer  et  aL"  ex- 
cepted and  gave  notice  of  appeal.  This  "et 
aL"  cannot  be  held  on  the  face  of  the  pro- 
ceedings  to  include  Silva  and  Dugat,  especial- 
ly Dogat,  who  did  not  join  in  the  peUticxi. 
If  these  parties  were  in  fact  present  and 
Joined  in  this  notice  of  appeal,  we  think  they 
would  be  in  the  same  situation  as  Hankamer. 
Hankamer,  having  had  full  knowledge  of  the 
proceedings,  and  having  failed  to  pnwecnte 
his  plain  statutory  remedy  for  any  wrcmg 
done  him  in  the  matter,  ought  not  to  be 
heard  now  to  complain  by  resort  to  the  writ 
of  Injunction.  Bouxgeols  t.  Mills,  00  Tex.  76. 

The  Judgmoit  as  to  appeJOanta  SUn  and 
Dugat  is  therefore  revosed,  and  as  to  tttem 
the  case  is  remanded.  The  Judgment  as  to 
appellant  Hankanaer  Is  affirmed.  The  costs 
of  thlfl  appeal  will  be  taxed  one-half  against 
appellant  Hankamer  and  one-half  against 
appellees. 

Affirmed  in  part  Reversed  and  remanded 
in  part 


CLEMENT  et  aL  v.  CITY  OP  PARIS  et  aL 

(Court  of  Civil  Appeals  of  Texas.  Texarkana. 
Jan.  31,  1913.   Rehearing  Doiled 
Feb.  27,  1913J 

1.  Deeds  ({  112*)— Rbfbbkitcb  to  Haf  ob 

Plan— Effect. 

A  deed  conveying  land  according  to  a  map 
or  plan  of  a  town  site,  referred  to  therein. 
mabeB  the  map  or  plan  a  part  of  tbe  deed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  ii  328,  824;  Dec  Dig.  |  112.*] 

2.  DEDIOATIOn  (I  19*)  — CBBATION  — BSBBN* 

TIALS. 

Separation  by  the  owner  of  an  entire  es- 
tate of  title  to  a  ROrtion  of  the  properbr  is 
essential  to  tbe  creation  of  an  easement,  where 
land  is  platted  as  a  town  site,  and  the  owner 

conveys  part  of  the  lots  with  reference  to 
Btreeta,  alleys,  and  a  public  square,  the  Bub- 
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Jects  of  the  easemeata,  and  ntaina  anotiur 
part  of  the  lots. 

[Ed.  Note^For  other  caaes,  see  Dedication, 
Cent  Dig.  H  S5,  87-47;  Dea  Dig.  |  19  *] 
8.  Dbdication  (1 19*)— Bbsentials— Kecobd- 

ino  OF  Map. 

It  is  not  essential  to  a  dedication  of  streets, 
alleys,  and  a  puiUic  square,  according  to  a 
town  site  map,  that  the  map  be  made  or  re- 
corded by  the  owner  himself;  it  being  anffi- 
cient  that  he  recognise  and  approve  It 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  !|  85,  37-47;  Dec  Dig.  8  19.*] 

4.  DSDICATIOH    (i  15*)— EBaEimAi:.S— INTKN- 
TION. 

Intention  ci  an  owner  to  dedicate  an  es- 
sential element  of  dedication  may  be  expressed 
by  deed  or  be  implied  from  his  acts. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent.  Dig.  8  13;  Dec.  Dig.  S  15.»] 

&  Dbdication  (|  46*)— Usk. 

All  dedications  for  public  ose  are  to  be 
considered  with  reference  to  the  parpose  for 

which  the  dedication  is  made,  or  the  ase  to 
which  the  premises  may  be  applied. 

[Ed.  Note. — For  other  cases,  see  Dedication, 
Cent  Dig.  5  89;  Dec  Dig.  I  46.*] 

6.  INDICATION  (I  61*)— Public  Squaeeb— 
Ubk. 

An  owner  of  land  platted  as  a  town  site 
conveyed  it  to  county  seat  commissioners, 
in  trust  for  the  use  of  the  county,  reserving 
certain  lots  to  himself.  The  town-site  plat 
shows  a  public  square  which,  at  the  time  of 
the  deed,  was  intended  to  be  used  permanently 
for  county  courthouse  purposes ;  the  pro- 
ceeds of  the  lots  sold  by  the  commissioners  be- 
ing slso  BO  used.  Beld,  that  owners  of  lots 
abutting  on  the  square  are  entitled  to  enjoin 
erection  by  the  town  of  a  public  comfort  sta- 
tion on  the  square,  in  lieu  of  the  courthouse 
which  was  destroyed,  as  constituting  a  use  to 
which  the  square  was  not  dedicated. 

[Bd.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  II  116,  120;  Dec  Dig.  |  61.*] 

7.  Injunction  (|189*)— Subjects  of  Belief. 

An  injunction  operates  in  personam  only. 
[Ed.  Note.— For  other  cases,  see  Injanction, 
Cent  Dig.  |  409;  Dec  Dig.  S  188.*] 

WUlson,  C  J.,  dissenting. 

Aiipeal  from  IMstrtct  Oonrt,  lamar  Ootm- 
ty;  T.  D.  Montrose,  Judge. 

Action  bj  B.  Bf.  Clement  and  others 
against  the  city  of  Paris  and  othera.  Jndg- 
taait  dismissing  the  suit,  and  platntlflb  ap- 
peaL   Beversed  and  remanded. 

Ai^llants  are  owners  of  lots  abutting  on 
the  streets  that  surround  and  front  on  the 
"public  square"  In  the  city  of  Paris,  and 
have  erected  on  their  property  brick  and 
stone  busing  houses.  This  locality  forms 
now,  as  It  always  has,  the  principal  business 
portion  of  the  dty  of  Paris.  The  city  of 
Paris,  as  such,  has  by  ordinance  authorized 
the  erection  of  a  substantial,  permanent,  two- 
story  building,  at  the  cost  of  the  city,  In  the 
center  of  the  "public  square,"  to  occupy  a 
circle  whose  diameter  shall  not  exceed  100 
feet,  and  to  be  known  as  "Public  Comfort 
Station,"  for  the  use,  benefit,  and  enloymmt 
ot  the  general  public,  and  has  further  provld* 
ed,  in  such  ordinance,  certain  police  regula- 
tions and  penalties  respecting  the  control  and 
Qse  of  the  building  and  grounds.   The  suit 


was  brought  by  the  appellants  in  their  right 
of  adjacent  prop^ty  owners  against  the  dty 
and  the  Individuals  composing  the  city  coun- 
cil to  restrain  the  erection  of  tills  building  on 
the  public  square  as  being  an  appropriation 
by  the  city  as  such  of  the  square,  and  a  per- 
version of  the  premise  to  purposes  and 
uses  entirely  different  from,  and  inconsistent 
with,  the  purpose  and  use  to  which  it  was 
dedicated,  and  the  purpose  and  use  contem- 
plated In  its  dedication  and  heretofore  con- 
tinuously observed  since  Its  dedication,  and 
tending  to  their  Injury.  The  defendants  filed 
exceptions  and  answer  to  the  petition.  The 
court  sustained  all  the  exertions  but  two, 
and  treating  the  exceptions  as  amounting  to 
a  general  demurrer,  upon  plaintifCs  dedlning 
to  amend,  dismissed  the  suit 

Burdett  &  Connor,  Moore  &  Park,  and 
Long  ft  Wortham,  all  of  Paris,  for  appellants. 
Wright  &  Patri^  of  Paris,  for  app^ees. 

LEVY,  J.  (after  stating  the  facts  as 
above).  By  treating  the  ruling  of  the  court 
as  sustaining  a  general  demurrer  to  the  peti- 
tion, as  was  the  conceded  effect  of  the  ruling, 
we  may  proceed  at  once  to  consider  the  eon- 
trolling  facts  of  the  case  as  the  petition  dis- 
close them,  and  give  the  proper  legal  effect 
thereto.  Lamar  connty  was  organized  in 
1811.  In  order  to  give  the  prt^r  legal  effect 
to  the  acts  of  the  parties,  the  act  of  Congress 
of  the  republic  of  Texas  of  1842,  and  the  sup- 
plementary act  thereto  of  1844  (2  Gammel's 
Laws,  pp.  828,  918),  must  be  held,  as  properly 
argued  by  appellees*  counsel,  to  have  been  In- 
corporated in  the  petition.  By  reference  to 
the  act  itself  it  is  seen  that  the  several  per- 
sons therdn  constituted  as  commissioners 
were  spedally  anointed  and  empowered  to 
ascertain  the  geographical  cmt«  of  lAmar 
county  and  nominate  two  or  more  points, 
having  regard  to  donattons  ot  land  for  the 
purpose,  within  three  miles  of  the  center  so 
ascertained,  that  the  qnaiified  voters  cl  the 
eoimty,  at  a  special  election  to  be  ordered  by 
the  said  named  commissioner,  might  make 
selection  therefrom  of  the  site  for  the  loca- 
tion of  the  county  seat,  and,  after  the  elec- 
tion, to  give  a  name  to  the  place  receiving 
the  highest  number  ot  qualified  votes.  The 
act  in  terms  further  provided  that  the  place 
receiving  the  highest  number  of  qualified 
votes  at  the  election  should  be  declared  and 
be  the  county  seat  of  Lamar  county,  and 
empowered  the  commissioners  named  to  pro- 
ceed to  lay  out  a  town  on  the  premises  so 
chosen  by  the  voters,  sell  lots,  contract  for 
public  buildings,  and  do  all  things  necessary 
for  the  promotion  ot  the  Interests  of  the 
cotmty.  The  purpose  of  tiie  act,  as  seen,  was 
in  furtherance  of  public  purposes  in  locating 
the  county  seat  of  Lamar  eoun^,  ami  to  ac- 
complish the  erection  of  the  necessary  public 
buildings  for  governmental  uses  and  purposes 
through  the  sale  of  lots  given  to  the  people 
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for  tbe  parpose.  The  commission's  wen 
not  capadtated  to  make  the  s^ection  of  the 
county  seat  The  right  to  select  a  place  for 
the  location  from  the  places  nominated  by 
the  commissioners  was  In  tbe  qoallfled  voters 
of  the  county.  By  requiring  the  commla- 
sioners  to  proceed  to  lay  out  a  town  and  sell 
the  lots  after  the  selection  of  the  place  of- 
fered to  be  donated  was  made  by  the  voters, 
it  was  clearly  intended,  as  necesBarily  involv- 
ed, to  confer  the  power  upon  the  commis- 
sioners to  take  and  acc^t  the  offered  dona- 
tion from  the  owner  in  order  to  legally  ac- 
complish the  purposes  of  the  donation.  It 
was  manifestly  contemplated  by  tbe  passage 
of  the  act  that  there  was  to  be  a  free  gift 
of  the  premises  to  the  pe<^e  to  accomplish 
the  purposes  to  locate  a  county  seat  thereon 
and  furnish  a  way,  by  proceeds  arising  from 
the  sale  of  the  lots,  for  erecting  the  necessary 
county  buildings.  It  Is  apparmt  that  It  was 
so  understood  by  the  voters,  G.  W.  Wright, 
and  the  commissioners. 

It  appears  from  the  petition  that,  at  the 
date  of  the  act,  G.  W.  Wright  was  a  citizen 
of  Lamar  county,  and  was  the  owner  of  the 
Larkln  Rattan  headright  survey,  and  that  he 
was  desirous  of  having  the  county  seat  locat- 
ed and  r^ain  on  a  part  of  his  premises. 
It  can  be  said  from  the  petltloii,  and  from 
the  recitals  in  the  exhibits  made  a  part  of 
the  petition,  that  G.  W.  Wright  made  offer  to 
the  commissioners  to  make  donation,  for  the 
use  and  benefit  of  Lamar  county,  In  the  lo- 
cation of  the  county  seat,  of  premises  em- 
bracing 50  acres  of  his  survey,  lees  a  reserve 
portion  thereof  when  laid  out  Into  a  town 
site,  and  that  the  commissioners,  as  was 
their  duty,  nominated  it  as  one  of  the  places 
to  be  voted  on  by  the  voters  at  the  election. 
It  can  further  be  said  that,  at  the  special 
election  held  for  the  purpose,  the  donation 
off^^  to  be  made  by  O.  W.  Wright  was  se- 
lected by  the  voters  of  Lemar  county.  The 
result  of  the  election  operated,  by  the  terms 
of  the  act,  as  fixing  and  locating  the  coonty 
seat  upon  the  premises  so  offered  to  be  donat- 
ed by  G.  W.  Wright  when  the  actual  dona- 
tion by  tbe  owner  was  effected.  After  the 
election,  it  remained  as  tbe  duty  of  the  com- 
missioners, and  it  appears  that  tliey  did  do 
so,  to  proceed  to  lay  off  a  town  site  on  the 
60  acres  offered  to  be  donated  1^  G.  W. 
Wright,  and  they  named  It  "Parts.**  A  map 
or  plat  of  the  town  was  made  at  tbe  time  of 
Its  laying  oft.  which  Is  made  a  part  of  the  pe- 
tition; and  there  appear  theraon  regalarly 
laid  off  and  numbered  Uocka,  sabdlvlded  In- 
to lots,  and  Btnets,  and  alleys,  and  an  open 
umumbered  VloA  the  rise  of  the  other 
blocks,  which  was  216  feet  square,  marked 
"pabllc  square^"  It  aj)ipeen  that  the  com* 
mlosloneni  as  such  made  the  map,  with  the 
nndmtandlng  and  agreement  with  Q.  W. 
Wtlgbt,  as  all^^  that  the  square  ao  mark- 
ed "public  square"  was  designed  and  meant 
to  indade  and  indicate  the  reservation  of  the 
right  for  the  county  courthouse  to  be  located 


thereon  In  tbe  public  uses  to  be  made  of  tiM 
square;  After  the  commissioners  laid  oat  the 
town  site  on  the  50  acres,  and  on  August  24, 
1844,  G.  W.  Wright  executed  a  bond  for  titles 
which  is  made  a  part  of  the  petition.  The 
bond  evidences  the  Intention  to  carry  Into 
effect  G.  W.  Wright's  offer  and  purpose  to 
make  donation  of  certain  premises  embraced 
in  SO  acres  of  his  survey,  for  the  use  and 
boieflt  of  Lamar  county  in  locating  a  county 
seat  The  bond  obligates  G.  W.  Wright  to 
make  title  to  the  commissioners,  as  such,  ap- 
pointed by  the  act  of  January  S,  1S44,  de- 
scribing them  as  "commissioners  for  the  pur- 
pose of  locating  the  seat  at  Justice  of  Lamar 
county,"  when  he  receives  a  patent  from  the 
government  to  the  survey.  The  consideration 
recited  is  the  donation  or  gift  for  the  uae  and 
benefit  of  Lamar  county  ot  the  certain  de- 
scribed premises  designated  as  the  ground  on 
which  "the  said  commissioners  have  laid  off 
a  town  site  under  the  name  of  Paris,"  npon 
the  "condition"  or  purpose  of  having  tbe  seat 
of  Justice  of  Lamar  county  located  and  re- 
main on  the  land.  Tbe  premises  are  descrlt>- 
ed  therein  with  reference  to  and  by  calls  for 
lots  and  blocks  "In  the  plan  of  the  town  of 
Paris,"  and  there  are  expressly  reserved  to 
the  donor  "lote  No.  1  In  block  Na  1.  and  Noa. 
2  and  4  In  block  No.  S." 

Utter,  and  on  November  24,  1S17,  G.  W. 
Wright  executed  a  conveyance  to  the  same 
commissioners  named  In  the  bond  for  title, 
which  conveyance  Is  made  a  part  of  the  peti- 
tion. This  Instrument  recites  that  it  is  made 
"in  consideration  of  stipulatlous  h«%tofore." 
Oonstruing,  as  we  do,  the  "stipulations  here- 
tofore"  as  meaning  and  referring  to  the  bmid 
for  title,  tbeD  the  consideration  Is  a  donation 
or  gift  of  a  portion  of  the  premises  to  the  use 
and  benefit  of  Lamar  county  for  the  purpose 
of  having  the  seat  of  Justice  of  Lamar  coan- 
ty  located  and  remain  on  a  particular  part 
of  the  premises.  The  conveyance  designates 
the  premises  as  "all  that  certain  tract  or 
parcel  of  land  situated  in  Lamar  county,  and 
on  which  the  town  of  Paris  Is  located."  and 
is  described,  as  In  the  bond,  with  rtfwmce 
to  and  making  calls  A>r  cotaln  blo<±s  and 
lote  "on  the  plan  of  the  town  of  Parla"  There 
are  expressly  reserved,  to  the  d(HH>r's  own 
use  and  benefit,  the  same  "lote"  set  out  in 
the  bond,  mie  habendum  clause  in  tbe  In- 
strumoit  provides  tiiat  the  conuDlssiuiaiB  as 
such,  or.  In  case  at  OuSi  death  or  InaHllty  to 
act,  their  snccessom  in  oflloe,  ore  to  have  and 
hold  "the  balance"  of  the  abOTe^eseribed 
premises  "so  as  to  eniU}le  them  to  pass  titles 
to  the  purchasers  of  the  lots  in  trust  for  the 
uae  and  benefit  of  lamar  coonty." 

[1]  As  both  the  bond  for  tlUe  and  the 
deed  of  dimatlon  gift  reCsr  to  and  pass 
the  premlsee  according  to  the  map  or  plan 
of  the  town  of  Paris,  In  legal  constmcOim 
the  map  or  plan  becomes  a  part  of  tbe  deed, 
OB  within  tbe  Intsntlfm  and  purpose  of  the 
parties.  Tbe  map  or  plan  is  made  a  part 
ot  the  petition,  and  Is  allecsd  to  be  tSis  map 
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or  plan  rcAened  to  In  die  Instxnments.  After 
tbe  execntltm  of  the  bond  for  title,  tlie  com- 
BdflBlonen.  it  appears,  proceeded  to  the 
lots,  after  public  adrertlsonent,  for  the  pur* 
pom  of  raising  fonds  to  erect  a  courthouse, 
and  at  the  sale  exhibited  the  map,  and  there 
announced  that  the  block  laid  off  as  a  "pub- 
lic square"  was  for  the  benefit  of  the  public 
for  courthouse  purposes,  and  was  so  dedi- 
cated ;  and  after  the  sate  the  commissioners 
bad  ihe  map  placed  of  record  in  tbe  deed 
records  of  the  coun^.  The  count7  court- 
house was  erected  on  this  saiwe  in  1844 
with  the  proceeds  of  the  sale  of  the  lots, 
and  it  conttnuallT  renained  there  until  1877, 
when  it  was  burned  down.  The  bond  la  evl- 
doue  to  show  that,  befbre  Wright  under- 
to<dc  to  mate  the  actual  donation,  he  and  the 
conunlsskmerB,  by  laying  out  a  town  site 
and  »»ft****g  a  plat  or  map  thereof,  were 
looking  to  a  future  use  and  enjoyment  of 
the  pronises,  according  to  the  arrangement 
of  the  map  or  plat  Wright  was  not  donat- 
ing the  entbre  premises,  but  was  continuing 
as  the  owner  of  a  portion.  Both  Wright  and 
the  commissioners,  it  must  be  said,  had  in 
cootemphitlon  the  "selling  of  the  lots'*  to 
subsequent  purchasers  thereot  and  the  loca- 
tion of  a  courthouse  as  well.  There  was  a 
mutual  advantage  in  having  the  arrange- 
ment of  lots,  bloAs,  and  streets.  By  obli- 
gating himself  to  mske  actual  donation  or 
gift  of  the  greater  pwtlon  of  the  premises, 
and  himself  retaining  a  portion  according 
to  the  snbdlTlslou  and  arrangemmt  on  the 
plat  or  map,  there  is  evident  the  knowledge 
and  consent  of  Wrl^t  that  it  be  so  dtm^ 
and  the  Intention  and  puipoae  on  Wrights 
part  to  adopt  the  eristta^  arrangement  of 
tbe  premises  on  the  plat  or  map,  and  wlUi 
the  design  to  create  and  make  permanent 
tbe  arrangement  according  to  the  plat  or 
map^  By  fbe  commlssionen^  acceptlog  the 
actual  donatbm  of  the  greater  portion  of  the 
premises,  and  1^  Wrl^t  retaining  a  portion 
to  himself  according  to  the  designed  and 
arranged  plan,  there  were  Implied  mutual 
agreements  that  the  plant,  as  arranged, 
■bonld  ever  remain  as  arranged.  In  legal 
^ect,  ttie  right  of  Wright  thereafter  to 
change  the  arrangement  ceased.  The  par- 
ties  must  be  presumed,  therefore,  to  hsTe  act- 
ed with  reference  to  the  mutual  arrange- 
ment of  the  property  at  the  time  of  the  do- 
natlm  deed. 

[2]  Ttusn  is  ttras  presented  proof  of  the 
eseentlala  to  the  creation  of  an  easement 
There  is  a  sqnratlon  by  tbe  owner  of  the 
mtlre  estate  of  title  to  a  portion  of  the 
prtverty;  and,  before  the  s^ratlon  occurs, : 
a  mutual  arrangement  of  a  idan  of  subdivi- 
sion into  lots,  bk>cks,  alleys,  streets,  and  a 
square,  meant  and  designed  to  be  permanoit, 
wbkh  mutual  arrangement  is  necessary  and 
bfflefldal  to  tbe  porUon  conveyed  and  the 
portt<m  retained  the  owner.  This  is  one 
at  ttke  neognlaed  modsa  by  whidi  an  ease- 


matt  or  servitude  la  created.  Oswald  v. 
Orenet  32  Tex.  M;  Preston  v.  City  of  Nav- 
asota,  84  Tex.  684;  Lamar  County  v.  Ole- 
m&atk,  49  Tvr.  847;  Sanborn  v.  AmarUlo, 
42  Tex.  Glv.  App.  lis,  98  S.  W.  478;  2  Ab- 
bott on  Municipal  Corporations,  1  730;  Jones 
on  Easements,  |  231. 

[tl  It  Is  not  essential  to  the  dedication 
that  the  owner  of  the  land  himself  make 
the  map  If  he.  as  here,  recognized  and  ap- 
proved the  map.  Nor  Is  It  essential  to  a 
common-law  dedication,  as  her^  that  tbe 
map  be  placed  of  record  by  the  owner  him- 
self. 

[4]  The  vltel  jnrlnclple,  as  seen  from  the 
authorities,  iqwn  which  the  doctrine  of  dedi- 
cation resto  is  the  Intention  of  the  owner 
to  dedicate;  and  the  Intention  may  be  ex- 
pressed by  a  deed,  or  it  may  be  implied  from 
the  acts  of  the  owner  of  tbe  land,  coupled 
with  the  intention  with  which  he  did  the 
acts.  The  authorities  above  are  clear  that 
the  series  of  acte  by  tbe  owntf,  sncb  as 
causing  a  subdivision  into  blodu  and  streete 
and  square^  and  causing  to  be  made  or  ap- 
proving a  map  made  by  othors,  and  passing 
titles  to  a  portion  of  the  lote  In  accordance 
with  tbe  plan,  has  the  legal  effect  of  con- 
duslvdy  evincing  the  owner's  intention  of 
making  an  irrevocable  dedication  of  tbe 
streets,  alleys,  and  square.  Tbe  same  prin- 
ciple and  quantum  and  kind  of  evldoice  at 
Intoitlon  applicable  to  dedication  of  public 
streete  is  applicable  to  squares  and  parks. 
Archer  r.  Salinas  City,  93  Cat  43,  28  Pac. 
889,  16  L.  B.  A.  14S. 

[B,l]  It  is  a  further  universal  rule  that 
all  dedications  for  pubUc  use.are  to  be  con- 
sidered with  reference  to  tbe  purpose  for 
which  the  dedication  is  made,  or  the  use  to 
which  the  premises  may  be  applied.  In  the 
light  of  the  intention  of  Wright  to  make  dedl- 
catton  according  to  tbe  plan  or  map,  tbe  pur- 
poses and  int»it  of  tbe  parties  In  paning 
title  by  the  deed  of  donation  or  titt  must 
be  ascertained  so  as  to  effectuate  such  in- 
tention and  common  porposew  By  precise 
words  of  the  deed,  there  was  granted  to  the 
donee  the  title  to  certain  premises  "on  which 
the  town  of  Paris  is  located,"  and  as  bounds 
ed  and  described  with  reference  *to  the  plat 
of  Qie  town  of  Parts";  and  he  was  to  have 
and  to  hold  tiie  premises  "so  as  to  enable 
the  commissioners  to  pass  titles  to  the  pur- 
diasos  of  tile  lote  in  trust  for  the  use  and 
benefit  of  the  coimty."  If  the  reformce  in 
the  bond  and  the  deed  to  the  plan  of  tbe 
town  t>e  taken  to  have  beea  for  tbe  purpose 
of  boundary  and  description  of  tbe  premises 
tltie  was  underteken  to  be  passed  to,  and 
such  Is  in  1^1  construction  the  effect,  tba 
deed  operated  to  give  tbe  oommlssionws 
tbe  fall  title  to  the  lote  deslgnatsd  on  the 
plan,  except  the  reserved  ones,  but  not  tbe 
title  to  tbe  streets,  alleys,  and  square  de- 
lineated on  tbe  map  or  plan. 

Looking  to  tbe  baboidnm  clause  of  the 
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deed,  the  motive  of  the  donor  Is  clear  be- 
yond doubt,  and  conslatent  with  tbe  granting 
clause  tbat  the  donee  was  to  have  fde-rinn)le 
title  "to  the  lota,"  and  not  the  streets,  alleys, 
and  aquare,  so  ttiat  "the  lots"  could  be  sold 
to  ralae  funds  to  erect  a  conrtbouae.  From 
the  very  nature  of  the  sabject-matter,  It  Is 
evident  that  tha  location  of  a  courthouse  on 
one  of  the  blocks,  and  the  means  to  raise 
funds  to  build  a  courthonse  by  selling  an  the 
other  lots,  formed  the  prindpal  Incident  of 
the  donation.  It  Is  not  doubted  that  a  coun- 
tj  can  only  acquire  and  hold  property  for 
necessary  public  purposes  and  for  the  benefit 
of  all  Its  dtlaens,  and  Uiat  this  was  the  ob- 
ject here,  as  shown  by  the  In^tlon  of  the 
donation  deed.  Bfanlfestly  the  whole  town 
site,  as  laid  out,  was  not  intended  to  be 
passed,  nor  did  It  pass,  by  the  deed.  The 
right  the  county  acquired  In  the  square  was 
an  easement  We  are  of  the  opbilon  tbat 
the  proper  l^al  ^ect  to  be  glvra  to  the 
alleged  facts  is  that  the  martlng  of  "public 
square"  on  the  block  In  suit,  <m  the  original 
map  of  the  town  of  Paris  at  the  time  of  Its 
founding,  waff  designed  and  meant  by  O.  W. 
Wright  and  the  commissioners  as  a  dedication 
of  the  block  to  the  public  as  a  "public 
square,"  with  the  reserved  right  of  erecting 
a  county  courthouse  upon  it  as  one  of  the 
uses,  and  that  it  was  intended  to  be  so  dedi- 
cated by  G,  W.  Wright,  and  bo  accepted  by 
the  comm^loners  on  behalf  of  the  public 
Being  a  dedication  by  intention  and  purpose 
as  a  "public  square"  and  with  reserved  rights 
for  courthouse  purposes,  it  could  not  be  used 
for  any  other  or  different  purpose  Inconsist- 
ent with  the  use  Intended.  See  Llano  t. 
Llano  County,  6  Tex.  Civ.  App.  132,  23  S. 
W.  1008.  Especially  the  city,  as  such,  could 
not  erect  any  building  thereon.  The  dedica- 
tion, as  against  the  owner,  being  irrevocable, 
then  after  the  removal  of  the  courthouse 
here  by  Lamar  county,  as  It  had  the  legal 
right  to  do,  the  uses  that  the  square  could 
legally  be  put  to  would  be  such  uses  as  a 
square  would  ordinarily  be  put  to  by  the 
public. 

In  the  case  of  Llano  v.  Llano  County,  su- 
pra, the  statement  Is  made :  "It  is  said,  and 
we  think  Jnatly  so,  that  public  squares,  so 
far  as  the  uses  of  the  property  are  concerned 
(except  where  a  right  is  reserved  In  dedicat- 
ing it),  are  placed  In  the  same  category  as 
public  highways  [citing  cases],  and  tbat  the 
public  have  the  light  to  the  use  and  enjoy* 
ment  of  such  highways  to  the  extent  of  thdr 
entire  length  and  width.  It  la  a  right  In 
the  concrete." 

In  the  reported  cases,  which  are  numer- 
ous, It  has  been  uniformly  held  that  the 
proprietor  who  had  sold  lots  with  reference 
to  a  plat  or  map  of  the  town  with  a  block 
marked  "public  square"  was  estopped  to 
deny  that  such  sqiure  had  bem  dedicated 
to  the  public;    These  decMona  rest  qpon 


the  theory  that,  by  marking  the  word  "pub- 
lic" Uiereon,  there  la  implied  the  representa- 
tion to  tiie  purcbaaers  of  lots  that  aoch 
square  had  been  dedicated  to  the  puWlc 
If  the  one  act  of  the  owner  In  so  maridng 
the  bloi^  on  the  map  could  be  looked  to  aa 
operating  and  having  the  efflsct  to  oondn- 
alvely  ahow  to  pnrclusers  of  the  abutting 
lota  the  Intention  of  the  owner  to  dedicate 
to  the  public  use,  then  the  entire  marking 
and  arrangonent  of  tiie  map  could  be  fur- 
ther looked  to  as  an  act  of  the  owner  oper- 
ating and  having  the  effect  of  faitty  and  rea- 
sonably Indicating  and  repreaentlDg  to  audi 
purchasers  that  the  particular  square — opm, 
undivided,  nnnumbered,  and  situated  as  It 
was — ^was  designed  for  use  by  the  genml 
public  purely  and  exdualvely,  a»  In  the  na- 
ture of  a  highway  or  plaaa.  The  block  ap- 
pears in  the  center  of  the  town  site,  not 
divided  Into  buUdlng  Iota  like  aU  the  oth- 
ers, but  left  open  and  entirely  surrounded 
by  streets.  All  the  atbet  blocks  were  sub- 
divided into  lota,  indicating  tlielr  use  as 
bulling  lots.  So,  taking  the  allegattons  of 
the  petition  aa  true,  and  hy  folkml^  the 
adjudicated  cases,  as  we  feel  constrained  to 
do,  we  have  a  caae  of  dlvend<m  of  use  ct 
the  public  square  hy  the  dty,  as  andi.  If  the 
building  Is  erected,  Inflicting  a  private  In- 
Jury,  as  dedded  by  the  caaes,  lywn  the  own- 
ers of  abutting  iffoperty  which  ahould  be 
restrained  by  injunction;  and  tiie  court  erred 
in  sustaining  a  i^eral  demnner, 

[7]  We  think  no  right  coold  be  hm  predlr 
cated  hy  appellants  on  the  second  count  in 
the  petlti<m,  and  the  court  committed  no  er- 
ror In  that  respect,  for  the  reason  that  an 
Injunction  only  operates  In  personam. 

The  caae  Is  rermed  and  lonanded. 

WILLSON,  O.  J.  For  reasons  Indicated 
In  the  brief  statement  following,  I  do  not 
agree  tliat  the  Judgment  should  be  reversed. 

It  appearing  from  the  allegations  in  the 
petition  that  the  county  had  permanently 
abandoned  the  use  of  the  square  as  a  site  for 
its  courthouse,  the  allegations  aa  to  the  un- 
derstanding between  Wright  and  the  com- 
missioners, and  as  to  r^esentatlons  made 
by  the  commissioners  to  purchasers  of  lots 
delineated  on  the  plat,  should  not  be  given 
effect  In  determining  whether  the  demurrer 
should  have  been  sustained  or  not  When 
such  abandonment  occurred,  the  dedication 
stood  as  one  made  to  the  public,  without  a 
reservation  of  any  kind  by  the  dedicator. 
Therefore  the  question  in  the  case  simply  was 
one  as  to  the  effect  which  should  have  been 
given  the  words  "public  square"  written  on 
Che  plat  by  the  dedicator,  made  a  part  of  the 
petition.  I  think  those  words  Should  be  con- 
strued as  showing  the  intent  of  the  dedicator 
to  be  to  devote  the  square  to  any  lawful  use 
the  public  might  choose  to  make  of  It  not 
Inconslatait  with  the  use  it  waa  contemplat- 
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ed'purchaseis  of  the  lots  delineated  on  tbe 
map  might  make  of  sach  lots. 

The  coDcluaion  reached  by  a  majorl^  of 
the  court  that,  after  tbe  use  thOTeof  as  a  site 
for  the  courthouse  bad  beoi  abandoned,  the 
square  mast  be  maintained  as  an  open  space, 
it  seems  to  me,  Is  not  warranted  by  tbe  fact 
that  It  was  so  delineated  on  the  plat  The 
dedicator  coald  not  have  used  words  which 
would  have  indicated  more  clearly,  than  did 
those  ased,  an  intention  on  his  part  to  de- 
TOte  the  square  to  any  use  tbe  public  might 
choose  to  make  of  It  The  Intratlon  so  indi- 
cated, it  seems  to  me,  ought  not  to  be  held  to 
be  defeated  by  bis  fbUure  to  define  "public 
uses"  on  the  map.  Such  a  d^nltlon,  U  not 
broad  enough  to  include  every  public  nse^ 
might  Itself  have  operated  to  defeat  his  In- 
tention to  devote  the  land  to  unrestricted  use 
by  the  public^  because  it  would  have  been 
construed  as  excluding  every  public  use  not 
within  the  definition.  Therefore  I  do  not 
think  the  intention  of  tbe  dedicator,  so  <Hear- 
ly  evidenced  by  the  words  he  used,  should  be 
held  to  be  controlled  by  tbe  fact  that  the 
square  appeared  on  the  plat  as  an  open 
Bpac&  The  effect  of  so  representing  tbe 
square  on  the  map,  a  majority  of  the  court 
holds,  Is  to  devote  It  to  use  by  the  public  as 
a  street  or  highway  only.  That  the  dedica- 
tor did  not  contemplate  such  rratrlcted  use 
of  the  square  Is  staown  by  the  fact  that  be 
dedicated  land  for  use  as  streets  exclusively 
on  all  Bides  of  it  That  neither  the  dedicator 
nor  any  of  the  parties  concerned  expected 
that  the  entire  square  ever  would  be  used  for 
street  purposes  alone  is  shown  by  the  fact,  as 
alleged  in  the  petition,  that  they  contonplat- 
ed  that  a  courthouse  would  be  built  and 
maintained  thereon.  If  the  conclusion  reach- 
ed by  the  majority  of  the  court  is  correct, 
after  the  county  abandoned  tbe  use,  as  such, 
of  the  courthouse  It  constructed  on  the 
square,  it  could  not  have  devoted  it  to  any 
other  public  use,  but,  at  the  suit  of  the  plain- 
tiffs, could  have  been  compiled  to  tear  down 
and  remove  it  from  tbe  square.  Instead,  I 
tblnk,  under  such  circumstances,  the  coun^ 
should  be  held  to  have  had  a  right  If  It 
chose  to  do  so,  to  devote  tiie  abandoned 
courthouse  to  tbe  use  of  the  public  as  a 
"rest  room,'*  or  to  any  other  use  not  Inccm- 
alstent  with  the  use  it  was  contemplated  the 
pnn^iasers  of  the  lots  would  make  of  the 
lots.  In  determinliu;  the  intention  of  the 
dedicator,  I  think  It  should  be  borne  In  mind 
that  he  was  devoting  his  proper^  to  penna- 
nesit,  and  not  to  temporary,  public  use,  and 
must  have  comtemplated  that  a  time  m^t 
come  when  the  pnbllc  would  wish  to  make 
otb»  uses  than  were  then  made  of  sueh 
squares.  It  he  contemplated  such  a  tilme 
mls^t  cranes  and  wished  to  make  his  dedica- 
tion broad  eoKKigh  to  meet  the  wishes  of  the 
public,  I  think  be  could  not  have  diosen 
words  DKve  eCEsctilve  to  do  so  than  those  he 
diosa 


TOWNSEND  V.  HOUSTON  ELECTRIO  GO. 

(Court  of  Civil  Ara>eal8  of  Texas.   El  Paso. 
Febw  18,  1913.  Kehearing  Denied 
March  12,  1918.) 

1,  CaOBIBBS  (I  305*)— IHJUBT  TO  PABSKNaXB 

—Boarding  Cab— Proximate  Causb. 

Where  platntiff  deaired  to  board  an  ap- 

{>roachiiig  street  car,  got  too  near  the  track  as 
t  was  rounding  a  curve,  and  was  struck  by  tbe 
overbacg  of  tbe  fender  and  injured,  plaintiff's 
proximity  to  tbe  track,  and  Dot  any  excessive 
speed  of  tbe  car,  was  tbe  proximate  cause  of 
the  injury. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  H  1182, 1130-1139.  mS-1246;  Dea 
Dig.  {  305.*] 

2.  Cabbibbs  (I  S27*)— INJUBT  TO  Passenoxb 

— NbOUOBNOE—SFXED— CONTBIBDTOBT  NBO* 
UGKNCB. 

Where  plalntlfF  a  prospective  passenger 
was  struck  and  Injnred  by  tbe  overhang  of  tbe 
tender  as  tbe  car  rounded  a  curve,  plaintiff's 
contributory  negligence  in  asauming  a  position 
too  dose  to  tbe  track  woidd  bar  a  recovery 
on  tbe  ground  of  the  railway  company's  neg- 
ligence m  operating  tbe  car  at  too  high  a  rate 
of  speed. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  Si  1363-1366;  Dec.  Dig.  {  3a7.«l 

8.  Cabbibbs  (|  327*)— Sibebi  Railboads  — 

InJUBIBS  to    FASSBlfGEB  —  GOHTBIBUTOBT 

Nbougbhce. 

Where  plaintiff,  about  to  board  a  street 
car,  got  too  close  to  tbe  track,  and  was  struck 
by  the  overhang  of  the  fender  as  tbe  car  was 
rounding  tbe  curve,  he  was  negligent,  as  a 
matter  of  law,  and  therefore  could  not  recover 
for  negligence  of  the  motorman  in  failing  to 
keep  a  proper  lookout 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  U  1363-1366;  Dec.  Dig.  |  327.*] 

4.  Cabbibbs  (i  848*)— Discovbbbd  Pebii.— 

CONTBIBUTOBT  NbOUQBNCB— IhSTBUCTIONS. 

Where  plaintiff  got  too  near  a  street  car 

track,  and  was  struck  by  tbe  overhang  of  the 
fender  as  tbe  car  rounded  a  curve,  an  instruc- 
tion that  plaintiff  could  oot  recover  on  the  is- 
sue of  discovered  peril,  if  plaintiff  was  negli- 
gent is  assumlDg  tbe  powtioo  he  took  with  ref- 
erence to  the  track,  and  such  ne^igence  con- 
tribnted  to  his  injury,  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  ii  1403-1407:  Dec.  Dig.  |  348.*] 

6w  Cabbibbs  (|  340*)— Injubies  to  Passbn- 

GBBS— DISCOVBBKD  PBBIL. 

Where  plaintiff,  about  to  board  a  street 
car,  was  struck  and  injured  by  the  overhang 
of  the  fender  as  it  was  rounding  a  carve,  tbe 
burden  was  on  blm  to  prove.  In  order  to  re- 
cover on  the  issue  of  discovered  peril,  that  he 
was  in  a  position  of  peril,  that  the  motorman 
actually  saw  him  in  that  position,  realized  his 
danger,  and  saw.  that  be  would  not  get  away 
from  .the  track,  and  that  such  discovery  and 
realisation  of  danger  was  In  time  for  tbe  mo- 
torman to  avoid  Uie  accident  by  stopping  the 
car,  using  the  means  at  band  for  that  purpose, 
and  negligently  failed  to  do  so. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  I  1354;  Dec  Dig.  i  840.*] 

6.  Cabbibbs  (f  348*)  —  Injubibs  to  Pasbbn- 

GBBS  — STBEBT    BAILBOADS  — PbBSOV  NEAB 

Tback— Discovbbbd  Pbbil— Evidbrcb. 
Where  plaintiff,  about  to  board  an  ap- 
proaching street  car,  was  struck  by  tbe  over- 
hang of  tbe  fender  as  it  rounded  a  curve,  and, 
fhov^  the  motorman  testified  that  he  imme- 
diately shnt  off  the  power  and  applied  the 
emergen^  brake  on  discovering  plaintiff's  per- 
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0,  the  uncontradicted  e^ence  Bliowed  that  the 
car  coold  bare  been  stopped  in  considerably 
lass  distance  than  it  was  from  where  plaintiff 
was  first  discovered  in  peril  of  the  front  wheels 
of  the  car»  which  inflicted  the  injur;,  the  evi- 
dence raised  the  issue  of  discovered  peril. 

[Eid.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  H  1403-1407;  Dec.  Dig.  8  34a*] 

7.  Gasbiebs  (I  314*)  —  Injubibs  to  Passer- 

QBBS— PlXADXNO— DiBOOTSBBD  FBBIL. 

Where,  in  an  action  for  injuries  to  a  pas- 
senger abcnit  to  take  a  street  car  by  being 
struck  by  the  overhang  of  the  fender  as  it 
rounded  the  curve,  the  petition  alleged  that  at 
the  time  of  the  accident  plaintiff  was  standing 
at  the  usual,  ordinary,  customary,  and  proper 
place  for  tanng  the  car,  a  farther  allegation 
that  defendant  was  negligent  in  fsiling  to  stop 
the  ear,  or  slacken  its  speed  after  discovering 
plaintiff's  presence, -"at  said  time  and  place," 
did  not  allege  that  plaintiff  was  In  a  position 
of  danger,  and  was  insufficient  to  present  the 
issue  of  discovered  periL 

'[Bd.  Note. — For  otber  cases,  see  Carriers, 
Cent  Dig.  II  1200,  1270,  1273-1280;  Dec  Dig. 
I  814.*] 

^^wal  from  District  Court,  Harris  Coun- 
ty; Norman  G.  Kittrell,  Jndge. 

Action  by  Len  Townsend  against  the  Hous- 
ton Electric  Company,  Judgni^t  for  de- 
fendant; and  platatUE  appeals.  Affirmed. 

Green  &  Boyd,  of  Honaton,  for  appellant 
Baker,  Botta,  Parker  ft  Garwood,  of  Houston, 
for  aivellee. 

HIOGINS.  J.  Suit  by  appellant  for  cue 
recovery  of  damages  arising  from  personal 
Injuries.  It  was  alleged  that  defendant  was 
engaged  In  the  operation  of  a  street  railway 
system  in  the  city  of  Houston,  and  on  the 
night  of  January  23,  1911,  while  attempt- 
ing to  take  passage  on  one  of  said  cars,  and 
while  standing  in  the  usual,  ordinary,  cus- 
tomary, and  proper  place  for  said  purpose, 
plaintiff  was  struck  by  said  car  through  the 
negligence  of  defendant  and  of  its  servants 
and  employes  operating  the  same,  whereby 
plaintiff  was  thrown  to  the  ground,  the  car 
running  over  his  left  hand,  mashing  and 
mangling  same  to  such  an  extent  as  to  re- 
quire amputation;  that  he  was  exercising 
proper  care  at  the  time,  and  was  at  the  prop- 
er place  to  take  passage  on  the  car,  and  de- 
fendant and  those  In  charge  of  the  operation 
of  the  car  were  negligent  In  the  following 
respects:  "(1)  That  said  car  was.  In  viola- 
tion of  law,  being  run  and  operated  at  a 
greater  rate  of  speed  than  six  miles  pw  hour. 
(2)  That  the  defendant  and  those  operating 
and  running  said  car  were  negligent  In  fall- 
ing to  keep  a  proper  look  out  for  i^aintUE,  or 
to  dlBCOver  his  presence  at  said  time  and 
place,  as  they  could  have  done  had  they  exer- 
cised that  degree  of  care  required.  (3)  That 
the  defendant.  Its  servants,  and  employ^  In 
charge  of  said  car  were  negligent  in  faiUng 
to  stop  said  car  or  slack  the  speed  thereof, 
after  having  discovered  the  presence  of  plain- 
tiff at  said  time  and  place.  (4)  That  the  de- 
fendant and  those  In  charge  of  said  car  ran 
and  operated  same,  under  the  drcumstancee, 


at  a  rapi^  dangerow  and  tecfclen  rate  of 
speed.  (5)  That  the  deCoidant  and  those 
operattag  said  car  were  negUgattt  In  falling 
to  hav\>  same  tmder  complete  control,  as  re- 
qnired  the  dty  ordinance;  (B)  Oat  ^iber 
said  track  at  said  point  or  the  car  was  ne^I' 
gently  constructed  In  this:  That  said  car  in 
passing  the  curve  at  Capitol  avmne  and 
Louisiana  street,  point  of  accident,  extended 
too  far  forward  and  from  the  track  upon 
which  it  was  being  operated."  The  further 
allegations  customary  In  such  cases  were  al- 
so madfc  Defendant  answered  by  general 
denial  and  spedal  plea  of  contributory  neg- 
ligence on  the  part  of  plaintiff  in  assuming 
a  position  so  close  to  the  track  that  he  was 
struck  by  the  car  as  It  passed. 

The  evidence  discloses  that  on  the  evening 
of  January  23,  1911,  plaintiff  was  standing 
at  the  intersection  of  Capitol  avenue  and 
Louisiana  street,  in  the  dty  of  Houston,  with 
the  intention  and  for  the  pTirpose  of  boarding 
a  car.  That  he  stood  too  dose  to  the  track, 
and  as  the  car  rounded  the  curve  the  over- 
hang of  the  front  end  of  the  car,  or  the 
fender  th^eof,  struck  him  as  It  passed, 
knocklDg  him  down  and  Inflicting  the  Inju- 
ries complained  of.  The  night  was  dark  and 
rainy,  and,  according  to  tbe  testimony  of 
plaintiff  and  a  witness  who  was  with  blm  at 
the  time,  he  was  standing  at  the  farther  end 
of  the  curve,  at  the  usual  and  proper  place, 
as  he  thought,  for  taking  passage.  That  the 
approaching  car  was  brilliantly  lighted  wltb 
a  headlight  on  the  front,  and  be  plainly  saw 
its  approach.  That  the  motorman  was  look- 
ing backwards  over  his  left  shoulder,  and  he 
flagged  him  to  attract  his  attention  and  get 
him  to  stop.  That  as  the  front  end  of  the 
car  passed,  something  struck  him  on  the  left 
leg,  knocking  him  down,  and  the  front  wheels 
of  the  car  ran  over  bis  hand.  He  did  not 
know  what  struck  blm,  as  he  was  not  looking 
down,  but  was  watching  and  flagging  the 
uiotorman,  trying  to  catch  his  attention  and 
get  him  to  stop.  He  could  not  have  seen  the 
immediate  front  of  the  car,  because  It  was 
in  the  dark ;  the  Ugbt  extending  over  It  and 
striking  the  ground  about  six  or  eight  feet  In 
front  of  the  fender.  The  car  was  running  at 
a  rapid  rate  of  speed. 

The  defendant's  version  of  the  accident,  as 
testified  to  by  the  motorman,  was  that  upon 
approaching  the  curve  he  saw  plaintiff  wait- 
ing to  take  passage,  standing  In  a  position 
where  he  would  be  clear  of  the  car  as  It  pass- 
ed. He  slowed  down  for  the  curve,  *«fc*»g 
same  at  a  rate  of  about  1%  miles  per  hour. 
That  plaintiff  took  a  step  towards  the  track 
and  stopped  about  six  feet  from  it,  and  he 
supposed  plaintiff  would  remain  there;  but, 
as  the  car  came  closer  he  again  advanoed  to 
a  point  In  front  of  the  car.  When  he  made 
the  second  advance  he  was  about  four,  flve^ 
or  six  feet  from  the  approaching  car,  and 
witness  then  saw  and  realized  plaintiff's  dan- 
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ger.  He  tbonted  to  him,  shut  off  tlie  power, 
and  api^led  the  brakes.  The  car  moved  flre 
or  alz  test  after  the  power  was  ahnt  off  and 
brakes  applied.  He  did  not  ahoat,  eat  off 
the  poww,  or  apply  the  brmlrae  when  plaln- 
tUf  took  the  first  abep,  as  he  was  still  in  the 
clear  and  In  no  danger,  and  was  not  In  a 
poalticm  of  danger  until  he  made  the  second 
advanca 

Upon  trial  the  court  snbmltted  the 
titm  of  defiendant*8  liability  npon  Uie  issae 
of  discovered  prail  only,  and  error  Is  assign- 
ed to  the  failure  to  submit  the  other  grounds 
of  negligence  alleged. 

[1, 2]  As  to  the  first,  tonrth,  and  fifth  am- 
aliments,  which  relate  to  the  q>eed  at  which 
the  car  was  running  and  failure  to  have 
same  under  proper  control,  this  could  not 
possibly  have  been  the  proximate  cause  of 
the  injury.  It  is  manifest  that  it  was  due 
to  the  proximity  of  x>laintiff*s  position  to  the 
track,  whereby  the  overhang  of  the  car,  or 
its  fiender,  strndc  him  as  it  rounded  the 
caxre.  Had  he  not  bem  too  dose  he  wonid 
not  have  been  struck  at  whatever  rate  of 
^eed  the  car  may  have  been  nmning.  Fui^ 
thermor^  if  in  any  event  It  could  be  r^ard- 
ed  as  the  proximate  caus^  yet  a  recovery 
thereon  would  be  barred  by  plaintiff's  con- 
tributory negligence  in  assuming  the  posi- 
tion wbkSi  he  did,  a  phase  of  the  case  to 
whldi  we  will  hereafter  advert  and  dis- 
cuss. 

There  Is  no  evldsice  whatever  to  snstain 
tlie  allegation  of  a  d^ectlve  trade  or  car, 
whereby  the  latter  was  too  much  extended 
beyond  the  rails  at  the  point  of  accident  It 
la  argued  that  the  fender  was  too  mudi  ex- 
tended, tMsed  upon  the  evidence  of  the  mo- 
torman  that  he  pushed  It  back  when  the 
■end  of  the  line  was  reached.  This,  bow- 
ever,  is  a  palpably  false  Interpretation  of 
his  testimony,  as  it  is  clearly  apparent  that 
the  forward  fraider  Is  always  extended  and 
in  Its  normal  and  proper  position;  that 
uprai  readilng  the  end  of  the  line  it  is  then 
shoved  under  the  car,  tike  trolley  pole  re- 
versed, and  the  fender  upon  the  other  aid, 
vrUdi  then  becnnes  the  front  end,  is  pulled 
out,  and  this  inmcess  of  pushing  in  one 
f^der  and  pulling  out  the  other  is  repeat- 
ed at  each  end  of 'the  line. 

(I]  As  to  the  allegation  of  negligence  In 
failing  to  keep  a  proper  lookout,  this  is 
clearly  raised,  asA  should  have  been  suh- 
foltted,  unless  plaintiff  appears  to  have  been 
Kuilty  <tf  otmtrlbntcny  negligence  as  a  matter 
■of  law.  The  evidence  discloses  that  he 
mts  In  full  possession  ot  all  of  his  fiacal- 
ties,  but,  nevertheless,  be  heedlessly  or  de> 
llberately  assumed  a  position  so  near  the 
ran  that  the  overhang  of  the  approaching 
car  as  it  rounded  the  curve  struck  him ;  that 
he  was  watching  the  approadi  of  the  car, 
Intending  to  take  passage  thonon,  and  was 
folly  aware  of  the  tact  that  the  overhang 
<on  the  curve  was  greater  than  on  straight 
track,  and  he  himself  admits  he  was  hurt 


because  he  was  standing  too  close  to  the 
track,  and  his  only  excuse  is  that  it  was 
dark,  and  he  could  barely  see  the  tracks  at 
the  point  he  was  standing.  That  he  could 
have  seen  the  track  and  rails  If  he  had 
looked  he  does  not  dmy. 

In  Ballway  Go.  v.  Edwards,  100  Tex.  22, 
03  S.  W.  106,  plaintiff  approadied  and  went 
upon  a  railway  crossing  at  night,  without 
loc^i^  or  llstralng  to  ascertain  whether  or 
not  a  train  was  approaching,  relying  np<»i 
the  statutory  signals  of  whistling  and  ring- 
ing the  bell  being  given  to  warn  him  of  any 
ai^roaching  train.  It  was  held  that  he  had 
a  right  to  rely  upon  the  signals  bdng  given, 
yet  It  did  not  relieve  him  from  the  redpro- 
cal  duty  of  exercising  doe  care  as  well,  and 
follure  to  dt»  so  was  not  excused  by  tiie 
fault  of  the  other  party,  and  since  It  clear- 
ly appeared  that  he  had  entered  upon  the 
crossing  without  any  care  whatever  to  as- 
certain wheth^  or  not  a  train  was  ap- 
proaching, he  was  negligent  as  a  matter 
of  law.  While  It  is  not  in  te^ms  so  stated, 
yet  the  eftect  of  the  opinion  is  that  this  neg- 
ligence consisted  in  having  heedlessly  ^ter- 
ed  upon  the  crossing  without  exercising  any 
precautions  for  his  own  safety. 

In  the  Instant  case,  viewed  trom  Its  most 
fiiTorable  aspect,  plaintiff  heedlessly,  and 
without  proper  precaution,  placed  himself 
too  near  the  trade,  and  in  so  doing  he  was 
negligent  as  a  matter  of  lew.  Upon  no  other 
hypothesis  or  theory  can  his  action  be  ex- 
plained, since  he  could  see  the  rails  and 
track,  saw  the  car  approaching,  knew  that  in 
rounding  the  curve  the  front  and  fender 
would  overhang  the  rail,  and  knowing  these 
facts,  had  he  exercised  any  thought  or  care 
whatever,  be  would  have  stood  a  sufficient 
distance  from  the  rail,  so  that  the  car  would 
have  cleared  him  as  it  passed.  Carvey  v. 
Rhode  Island  Oo..  20  B.  I.  80,  68  Atl.  466,  is 
strikingly  analogous.  There  plaintiff  was 
likewise  preparing  to  take  passage  at  a  curve, 
and  bad  signaled  the  car  to  stop.  WhUe 
standing  near  the  track,  wafting  for  it  to 
stop,  she  was  struck  by  the  overhang  of  the 
rear  end  as  the  car  passed  around.  The 
court  said:  "And  although  the  speed  of  the 
car  was  being  slackened  In  response  to  her 
signal  before  she  assumed  the  position  of 
danger  on  said  curve,  yet,  as  it  had  not  come 
to  a  standstill,  she  had  no  right  to  Infer  that 
It  would  do  so  at  any  particular  point  on  the 
curve,  and  hence  she  had  no  right  to  take  a 
position  where  the  swing  or  overhang  of  the 
car  would  come  in  contact  with  her  person. 
It  is  to  be  noted  in  this  connection  that  the 
plaintiff  w&s  not  attempting  or  intmding  to 
board  the  car  while  It  was  In  motion,  but  to 
wait  until  It  ame  to  a  standstilL  And  hence 
it  was  her  plain  duty  not  to  get  In  the  way 
of  the  car,  or  of  any  put  thereof,  whUe  it 
was  In  motion.  That  the  plaintiff  knew  tiiat 
the  position  which  die  took  while  the  car  was 
rounding  the  curve  was  a  dangerous  ene 
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must 'be  presaAted,  as  every  person  who  Is  of 
sufficient  Intelligence  to  be  capable  of  being 
left  alone  In  tbe  streets  must  be  presumed  to 
tabe  notice  of  tbe  obvious  fact  that  tbe  body 
of  a  street  car,  in  rounding  a  curve,  must 
necessarily  swing  out  some  little  distance 
from  the  track  on  the  outside  of  the  curve. 
And  for  one  to  place  himself  within  reach  of 
the  swing  or  overhang  of  a  car  while  It  is 
in  motion  is  as  much  a  bar  to  his  recovery 
In  an  action  against  the  company  as  though 
he  had  negligently  placed  himself  In  front  of 
a  moving  car,  and  been  injured  thereby." 
In  the  Instant  case  plaintiff  testifies  that  he 
knew  of  the  greater  overhang  on  curves. 
The  following  cases  are  also  to  some  extent 
in  point:  Matnlewlcz  v.  Railway  Co.,  107 
App.  Dlv.  230,  95  N.  T.  Supp.  7;  Markowltz 
v.  Railway  Co.,  186  Mo.  350,  85  S.  W.  353, 
W  L.  R.  A.  389;  HoITman  v.  Railway  Co., 
214  Pa.  87,  63  Atl.  409.  For  the  reasons  In- 
dicated, the  court  properly  refused  to  author- 
ize a  recovery  upon  the  first,  second,  fourth, 
fifth,  and  sixth  grounds  of  negligence  allied. 

[4]  Passing  now  to  a  consideration  of  the 
Issue  of  discovered  peril,  we  find  this  Issue 
was  submitted,  bat  in  Its  main  charge  the 
court  also  Instructed  the  Jury  as  follows: 
"On  the  other  hand,  if  you  believe  that  the 
plaintiff,  by  reason  of  the  fact  that  he  was 
blinded  by  the  light  of  the  car,  or  for  any 
other  reason,  or  from  any  other  cause,  took 
such  position  in  relation  to  the  tracks  and 
the  approaching  car  that  an  oidinarUy  pru- 
pernm  would  not  have  taken  under  the 
circumstances  and  environments  of  the  oc- 
casion, and  believe  that  such  action  on  the 
part  of  plaintiff  caused  Ma  injury,  or  so  con- 
tributed thereto,  that  but  for  snch  actton  he 
would  not  have  been  stmck  by  the  car,  you 
wUl  find  for  defoidant  on  the  ground  of 
plalntlfTs  'contributory  negligence,'  and  will 
BO  find  even  though  you  nuiy  believe  tbe  mo- 
tonnan  was  guilty  of  'n^ligoice*  in  any  or 
all  of  the  particulars  alleged."  It  la  quite 
obvious  that  the  charge  quoted  was  errone- 
ous, since  upoa  the  issue  of  discovered  peril 
plaintiff's  right  to  recover  wtfs  in  no  wise  af- 
fected tqr  any  negligence  upon  his  part  in  as- 
suming a  position  of  danger  too  dose  to  the 
track.  Railway  Ool  t.  Breadow,  90  Tex.  26, 
36  S.  W.  410. 

[S]  The  principle  upon  which  the  right  of 
recovery  In  such  cases  rests  Is  quite  independ- 
ent of  any  negligent  act  upon  the  part  of 
either  tbe  plaintiff  or  defendant  whereby  the 
perilous  situation  arises,  and  tbe  charge  not- 
ed will  require  a  reversal  If  there  is  any  is- 
sue of  discovered  peril  raised  by  the  plead- 
ings and  the  evidence.  To  authorize  a  recov- 
ery upon  this  ground  It  must  have  been 
sbown  (a)  that  plaintiff  was  In  a  position  of 
peril;  (b)  that  the  motorman  actually  saw 
him  in  this  position,  realized  his  danger  and 
saw  that  he  probably  would  not  or  could  not 
get  off  the  track ;  (c)  that  this  discovery  and 
realization  of  danger  was  in  time  for  the  mo- 


torman to  avt^d  the  accident  by  stopping  the 
car,  using  the  means  at  hand  for  that  pur- 
pose, and  negligently  failed  to  do  so.  Rail- 
way Co.  V.  McMillan,  100  Tex.  564,  102  S.  W. 
103 ;  Railway  Co.  v.  Breadow,  supra. 

[1]  PlalntlfTs  own  testimony  does  not  raise 
the  Issue,  since  it  la  to  the  effect  that  the  mo- 
torman was  looking  back  over  his  left  shoul- 
der and  did  not  see  him,  but  from  the  pre- 
liminary statement  it  will  be  noted  the  mo- 
torman himself  testified  to  having  seen  plain- 
tiff as  the  car  rounded  the  curve,  standing 
In  a  position  of  safety.  Plaintiff  then  made 
a  step  forward  and  halted,  still  in  a  position 
of  safety,  but  again  advanced,  this  time  in 
front  of  the  car,  when  witness  then  saw  and 
realized  his  danger,  and  at  once  employed 
the  agencies  at  band  for  stopping  the  car. 
That  when  plaintiff  made  the  second  advance 
he  stopped  four,  five,  or  six  feet  in  front  of 
the  car.  Although  the  motorman  testifies  he 
Immediately  shut  off  the  power  and  applied 
the  emergency  brake,  yet  an  Issue  as  to  neg- 
ligence in  this  respect  Is  raised,  since  the  un- 
contradicted evidence  discloses  the  car  should 
have  been  stopped  In  considerably  less  dis- 
tance than  It  was  from  where  plaintiff  was 
first  discovered  In  peril  to  the  front  wheels 
of  the  car,  which  Inflicted  the  injury.  But 
If  the  issue  was  not  raised  by  the  pleadings, 
evidence  presenting  the  same,  however  in- 
troduced, would  not  support  a  recovery,  and 
errora  In  the  charge  with  relation  to  this 
phase  of  the  case  are  harmless,  since  the 
court  should  have  peremptorily  Instructed 
In  defendant's  fiivor.  Sanches  v.  Railway 
Co.,  88  Tex.  118,  90  S.  W.  431 ;  Railway  Go, 
T.  French,  86  Tex.  97,  23  S.  W.  642;  RaU- 
way  Oo.  T.  Knox,  70  &  W.  643;  Olnnera,  etc, 
V.  Wiley  ft  Houses  147  S.  W.  628. 

[f]  Tbe  question  thus  reduces  Itadf  to  a 
consideration  of  the  Buffldency  €t  the  pett 
tion,  and  It  seans  that  averments  ot  tbe  es- 
sential elements  necessary  to  present  tbe  is- 
sue are  laddng.  In  readilng  this  concluslrat 
we  are  not  nnmindfol  of  the  fiict  that  no 
special  exception  was  addressed  to  the  suffi- 
ciency of  the  petition  In  this  respect,  and  It 
must  therefore  be  tested  by  the  rules  ap- 
plicable upon  goieral  donurrw,  indnlgtng 
every  reasonable  Intendment  In  its  favor. 
The  auction  relied  upon  Is  :  "That  the  de- 
fendant, its  aervants,  and  employes  in  charge 
of  said  car  were  negligent  in  failing  to  stop 
said  car  or  slack  the  speed  thereof,  after 
having  discovered  the  presence  of  plaintiff 
at  said  time  and  place."  This  does  not  con- 
stitute a  direct  auction  that  the  operator 
of  the  car  ever  saw  plaintiff,  but  by  Infer- 
ence it  may  be  regarded  as  so  doing,  and,  so 
regarding  It,  where  does  It  place  the  plaintiff 
when  he  was  seen?  It  says  "at  said  time  and 
place,"  and  by  reference  to  the  other  auc- 
tions we  find  It  averred  that  at  the  time  of 
the  accident  he  was  standing  In  the  usual, 
ordinary,  customary,  and  proper  place  for 
taking  passage  on  the  car,  and  If  that  was 
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the  place  be  was  standing,  he  was  not  In  a 
portion  of  peril  when  seen,  and  never  was 
In  any  such  position  so  as  to  require  the  ex- 
ercise ot  any  precaution  open  the  part  of  the 
motorman  to  avoid  a  collision.  It  thus  nega- 
tlres  any  aTerment  or  Inference  that  he  was 
in  a  perllons  sltnatlon,  or  that  he  was  ever 
dlBCOTered  In  such.  There  being  no  allega- 
tion that  he  was  In  a  perilous  position,  and 
lume  that  he  was  discovered  In  such,  and  the 
petition,  farther,  as  a  whole  clearly  negativ- 
ing any  sacb  Inference,  It  was  therefore  In- 
sufficient to  raise  the  Issue  which  Is  under 
consideration. 

For  the  reasons  indicated,  there  should  have 
been  a  peremptory  instruction  for  the  de- 
fendant, and  since  all  of  the  errors  assign- 
ed relate  to  the  charge  as  given,  and  to  the 
refusal  of  requested  special  charges,  the 
same  are  overrnled,  and  the  ju^ment  af- 
flrmed. 


BOSSOUBI,  K.  &  T.  BY.  CO.  OF  TEXAS  T. 

HEDRIO. 

(Court  ot  Civil  Appeals  of  Texas.  Dallas. 
Feb.  1!^  11)13.    Rehearing  Denied 
March  15,  1913.) 

1.  WlTNKSSBS  ($  240*)~£XA)aKATION— LiEAO* 

ISO  Questions. 

The  question,  "Was  it  or  not  necessary  for 
the  safety  of  car  repairers  to  have  a  ladder 
with  spikes  in  the  bottom  of  Itr*  was  not  lead- 
ing. 

[Ed.  Note. — For  ottier  casea,  aee  WitQeasea, 
Cent  Dig.  SI  795,  837-839,  841-845;  Dec.  Dig. 
f  240.*] 

2.  Evidence  (|  546*)— Appeal  and  Ebbob 

(I  971*)— COUPETBNCT  OF  EXPBBta— DeTEB- 

Mi  NATION— Review. 

Whether  a  witness  is  qualified  to  testify 
as  an  expert  is  a  queation  for  the  determina- 
tion of  the  trial  court,  and  ita  actlrai  will  not 
be  reviewed,  unloBs  gross  abuse  of  dlscreticm 
appears. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  I  2340;  Dec.  Dig.  fi  546;*  Appeal 
and  Error,  Cent  Dig.  gS  3852-3857 ;  Dec.  Dig. 
S  971.*I 

3.  Appeai.  and  Ebbob  (fi  1050*)— Habiclbss 
Ebbob— Admission  of  Tistiicont. 

Admission  of  testimony  la  harmless  where 
other  testimony  of  the  same  facts  is  admitted 
without  objection. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H_  1068.  1000,  «[BS-4107, 
4166;  Dee.  Dig.  8  105a*l 

4.  Evidence   (§   539*)  —  Bzfebts  — OncPK- 

TBNCT. 

Where  a  witness  had  been  a  ear  repairer 
for  nine  Buccessive  years,  and  for  four  or  five 
years  had  osed  the  ladder  plaintiff  was  using 
when  injured,  he  was  qualified  as  an  expert  to 
testify  whether  aplkes  at  the  bottom  ot  the 
ladder  were  necessary. 

[Ed.  Note.— For  other  caaea.  see  Evidence, 
Cent  Dig.  11  2349-2362;  Dec  Dig.  S  639.*] 

5.  Evidence  ({  474*) —OPiNXom  — Knowl- 
edge or  Witness. 

Where  a  witness  was  a  car  repairer  for 
nine  years,  and  for  four  or  five  years  liad  need 
the  ladder  plaintiff  was  uring  when  Injured,  he 
had  knowledge  of  facts  suffident  to  render  ad- 


missible his  testimony  as  to  whether  spikes 
at  the  bottom  of  the  ladder  were  necessary. 

[Ed.  Note.— For  other  cases,  see  Bvidenee* 
Cent  Dig.  IS  2106-2219;  Dec.  Dig.  S  474.*] 

6.  Evidence  ({  ^^)— OPinioNS— Knowx- 

EDQB  of  WlTHBSS-^STEBinHATION. 

Whether  a  witness  has  such  knowledge  of 
the  facts  as  to  make  his  opinion  of  value  is 
in  a  great  measure  at  the  ^cretion  of  the 
trial  court 

[Ed.  Note.— For  other  cases,  see  Evidence. 
Cent  Dig.  H  2290,  2201;  Dec.  Dig.  |  498V&.*] 

7.  ApraAL  AND  Ebbob  (S  1068*)— Hbview- 
Habuuss  Ebbob— Exclusion  of  Evidence. 

The  exclusion  of  the  opinion  of  a  witness 
was  harmless  where  snbstantiaUy  the  same 
testimony  was  given  at  another  time  by  the 
same  ami  other  witnesses. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SI  419S,  4200-4204,  4206; 
Dec.  IMg.  S  1058.*] 

8.  Masteb  and  Sebvant  (S  288*)— Injubies 
TO  Sebvant— Question  fob  Jubt— Absuhp- 

TIOH  OF  KiSK. 

In  an  action  for  Injuries  to  a  servant  al- 
lef^ed  to  have  been  caused  by  the  absence  of 
spikes  from  the  bottom  of  the  ladder,  the 
queation  of  plaintiff's  knowledge  of  the  condi- 
tion of  the  ladder  was  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  SS  1068-1088;  Dec.  Dig.  } 
288.*] 

9.  Tbial  (g  205*)— Instbuotions  ABA  Whole 
— Assuuption  of  Bisk. 

In  an  action  for  injuries  to  a  servant,  in- 
structions on  assumption  of  risk,  when  con- 
sidered as  a  whole,  held  not  misleading. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  SS  703-717;  Dec.  Dig.  S  296.* J 

10.  Masteb  and  ^bvant  ({  295*)— Injuues 
to  Sebvant—Ihsibuctions— Assuvpnon  of 

Rise. 

In  an  action  for  Injuries  to  a  servant  from 
the  falling  of  a  ladder,  au  instruction  as  to 
plaintiff's  notice  of  the  condition  of  the  ladder^ 
and  his  assumption  of  the  risk,  field  substantial- 
ly correct. 

[Ed.  Note.— For  other  cases,  aee  Master  and 
Servant,  Cent  IHg.  S|  1168-1179;  Dec  Dig.  | 
296.*] 

IL  Masteb  and.  Servant  (|  288*)— Ihjubie& 

TO  Sebvant  —  Question  fob  Jubt  —  Con- 

tbibutobt  Negligence. 

In  an  action  for  injuries  to  a  servant  caus- 
ed by  the  falling  of  a  ladder  on  which  he  waa 
workini^,  evidence  held  to  make  plaintiff's  care 
a  queation  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  SS  1089,  1090,  1092.  1132; 
Dec.  Dig.  S  289.*] 

12.  Dahaoes     (I     216*)  — Inbtbuctzons  — 
Double  Dauages. 

In  an  action  for  personal  injuries,  an  In- 
struction that,  if  plaintiffs  ability  to  labor  bad 
been  Impaired  by  his  Injuries,  the  jury  could 
consider  the  time  lost  and  bis  impaired  abil- 
ity to  work,  proximately  resulting  from  his  in- 
jury to  the  time  of  trial,  is  not  objectionable 
as  authorizing  double  damages  for  loss  of 
labor  from  the  time  of  the  Injury  to  the  time 
of  trial. 

[Bd.  Note.— For  othwc  cases,  see  Damages^ 
Cent  Dig.  H  648-«66;  Dec  Dig.  {  ^&*J 

13.  Tbial  (S  260*)— Instbuctionb— REQUEsra 
— Mattebs  in  Gbnebal  Chabob. 

Where  a  cbarge  on  assumed  risk  was  suffi- 
cient, a  refusal  of  the  spedal  diarge  was  not 
error. 

_  Note.— For  other  cases,  see  Trial,  Cent 
;  H  661-«»:  Dec.  Dig.  i  2ea*] 
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14.  AFXUI.  and  EBBOB  <|  1066*)— H*BlfT.PW 

Bbbob— RErnsAL  or  iNSTBUonon. 

In  an  action  for  injuries  to  a  servant  from 
an  alleged  defect  in  a  ladder  bavin;  no  spikes 
to  keep  it  from  alippins,  where  defects  other 
than  that  of  the  absence  of  spikes,  as  disclosed 
b7  the  evidence,  vere  insignificant  and  probably 
not  considered  by  the  jury,  the  refnsal  of  de- 
fendant's special  charge  tbat  the  jury  should 
not  consider  such  minor  defects  was  bannlesa. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  %  4220;  Dec  Dig.  (1066.*] 

Appeal  from  EHatrict  Oonrt;  Hunt  Oonnty; 
B.  li.  Porter,  Judge. 

Action  by  John  Hedric  against  tbe  Missou- 
ri, Kansas  &  Texas '  Hallway  Company  of 
Texas.  From  a  Judgment  for  plaiatiff,  de- 
fendant appeals.  Affirmed. 

Alex.  S.  Coke,  of  Dallas,  and  Dinsmore, 
McMalian  A  Dinsmore,  of  GreenvUI^  for  ap- 
pellant: Evans  ft  CaxpenteTf  of  OreoivlUe, 
toi  aiK>elle& 

TAJjBOT.  J.  Appellee  brought  tbla  salt 
against  the  appellant  In  ttie  district  oonrt  of 
Hunt  oonnty.  Tex.,  on  tbe  24th  day  of  Au- 
gust; 19U,  alleging  In  substance,  that  on  July 
1ft,  1911,  appellee  was  enqiloyed  by  appellant 
as  car  repairer;  that.  In  the  performance  of 
his  dutl^  It  was  necessary  for  him  to  use 
a  ladder  which  was  famished  him  by  appel- 
lant In  mounting  to  the  sides  ot  cars  to  re- 
pair them;  Qiat  tbe  only  appUance  used  to 
prevent  the  ladder  so  famished  from  slipping 
and  falling  while  b^ng  used  was  f^ikes 
about  one  or  one  and  a  half  Inches  long  fas- 
tened to  the  bottom  of  each  of  the  side  piec- 
es of  the  ladder,  which  would  stldc  In  the 
ground  and  hold  the  ladto  securely  In  place 
while  being  used  for  tiie  purpose  fntoided; 
that  on  the  date  above  moitloned  appellee 
was  standing  on  a  ladder  famished  him  by 
appellant,  which  was  leaning  against  a  coal 
car,  with  Its  bottom  resting  on  the  ground, 
en^Lged  in  the  woA  of  r^lrlng  said  car  In 
the  usual,  and  customary  way;  that  while  so 
engaged,  and  while  acting  In  a  careful  man- 
ner, the  bottom  of  said  ladder  slipped  fnun 
under  appellee,  causing  him  to  fall  with 
great  force  and  violence  to  the  ground,  In- 
flicting upon  him  serious  and  permanrat  In- 
juries. It  is  farther  alleged  that  ai^)eUee, 
after  being  thrown  to  the  ground  and  In- 
jared,  made  an  Investigation  to  find  out  the 
cause  of  the  ladder's  folUng,  and  fbund  that 
there  were  no  sj^es  on  the  bottom  of  the 
same;  that  appellant  had  negligently  permit- 
ted the  spikes  whldi  had  been  on  said  ladder 
to  be  taken  or  w<nn  off,  or  had  n^ligsiay 
failed  to  furnish  appellee  a  reasonably  safe 
bidder  with  spikes  in  the  bottom  thereof, 
which  defect  was*  known  to  aivellant,  or 
should  have  been  known  to  It,  and  which 
was  unknown  to  appellee;  that  tbe  use  of 
a  ladder,  without  spikes  for  the  purpose  of 
performing  the  work  required  of  appellee, 
rendered  the  place  and  character  of  his  work 
dangerous ;  that  ai^Uant,  in  fumlsfaliig  ap- 


pellee a  ladder  without  spikes,  was  guilty  of 
ne«Ugence  In  that  by  so  doing  it  failed  to 
furnish  appellee  a  reasonably  safe  tool  or 
appliance  with  whi<^  to  do  his  work,  and  a 
reasonably  safe  place  In  which  to  .perform 
the  duties  imposed  upon  him,  which  negli- 
gence was  the  proximate  cause  of  bis  Inju- 
ries. The  defenses  were  a  general  dA"'«', 
(»ntrlbatory  negligence,  and  assumed  risk. 
A  Jury  trial  resulted  In  a  verdict  and  Judg- 
ment In  favor  of  appellee;  and,  appellant's 
motion  for  a  new  trial  being  overruled,  it  ap- 
pealed. 

[1]  The  first  assignment  of  error  is  that 
"tbe  court  erred  in  permitting  plaintiff,  over 
the  objection  of  defendant,  to  i^ove  by  his 
witness,  John  Burrell,  that  it  was  necessary, 
in  the  witness'  opinion,  for  a  ladder  used  by 
a  car  repairer  in  mounting  cars  to  hare 
spikes  on  the  ends  of  the  ladder."  The  ques- 
tion propounded  to  the  witness  la  as  follows: 
"Was  It  or  not  necessary  for  the  safety  of 
car  repairers  to  have  a  ladder  with  spikes 
in  the  bottom  of  Itr*  To  which  the  witness 
repUed,  "Yes,  I  think  sa"  Hie  objection 
made  to  the  question  and  answer  was  that 
the  question  was  leading  and  suggestive  at 
the  answer  desired,  and  that  the  witness  was 
not  qualified  to  testify  about  the  matter  un- 
der investigation.  The  question  was  not,  In 
our  opinion,  leading,  and  we  are  not  prepared 
to  say  the  answer  of  the  witness  should  have 
been  excluded  on  the  ground  that  be  was  not 
qualified  to  express  his  opinion  In  relation  to 
the  matter  inquired  about 

[2]  The  court  Indorsed,  on  the  Mil  of  ex- 
ception reserved  to  his  ruling,  that  the  "wl^ 
nees  had  qualified  as  an  expert  in  use  of 
such  ladders,"  and  an  examination  of  the  evi- 
dence has  not  convinced  us  that  the  court's 
indorsementls  not  sustained  thereby.  Wheth- 
er the  witness  has  qualified  himself  to  testify 
as  an  expert  upon  the  subject  of  Inquiry  is 
a  qaestlon  fbr  the  determination  of  the  trial 
court,  and  Its  action  will  not  be  reviewed 
by  an  appellate  comt,  unless  a  gross  atnue 
of  Its  discretion  Is  made  to  wpear. 

[S]  Such  an  abuse  of  the  conr^s  discre- 
tion does  not  appear  in  this  cas&  Boldes, 
we  think  ttie  record  disdoses  that  evldeioe  of 
the  same  practical  effect  was  admitted  with- 
out objection,  and  therefore  the  statement  of 
the  witness  here  objected  to  was  harmless. 

[4]  Appellant^B  second,  third,  fourth,  fifth, 
sixth,  and  seventh  assignments  present  pzac- 
tlcally  the  same  questfon  and  are  grouped. 
They  complain  of  the  conrl^s  actitm  In  refiis- 
Ing  to  permit  appellant^s  witness  to  testis, 
in  effect,  that,  considering  the  position  of  the 
car,  the  situation  of  the  ground,  and  the 
dianuiter  of  work  appellee  was  doing  wh^ 
injured,  it  was  not  neorasary  to  have  spikes 
at  the  bottom  of  the  ladder.  The  only  propo- 
sition advanced  under  these  asslgnmentB  is 
as  follows :  "Tbe  witness  Freeman  had  been 
performing  the  duties  of  car  repairer  for  the 
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defendant,  at  tbe  same  place  wheie  appellee 
had  been  working,  for  nine  successive  years, 
and  had  used  the  ladder  plaintiff  was  using, 
iu  like  work,  for  four  or  fire  years,  and,  if 
opinion  evidence  was  admissible  upon  the 
question  of  safety  In  using  the  ladder  with- 
out spikes  in  the  bottom.  It  was  error  to  ex- 
clude this  witness'  testimony."  We  think 
this  testimony  should  have  been  admitted. 

[i]  The  witness  Freeman  had,  in  our  opin- 
ion, shown  himself  qualified  to  testify  as  an 
expert,  or  had,  with  knowledge  of  the  facts, 
suffldently  observed  and  considered  the  par- 
ticular matter  under  consideration  to  qualify 
him  to  form  and  express  an  opinion  thraeon 
as  a  nonexpert  witness. 

[I]  But,  in  either  case,  whether  he  bad 
such  knowledge  of  the  facts  as  to  make  Ms 
opinion  of  value  la  In  a  great  measure  at  the 
discretion  of  the  trial  court. 

[7]  Treating,  however,  the  court's  action  in 
excluding  the  opinion  of  the  witness  Free- 
man as  error,  was  the  error  of  such  ctiar- 
ACter  as  to  require  a  reversal  of  the  case? 
We  ttalnk  this  question  should  be  answered 
Id  -the  negative,  for  the  reason  that  sub- 
stantially tbe  same  testimony  as  that  ex- 
cluded on  the  occasion  in  question  was  given 
by  the  witness  Freeman  and  other  witnesses 
of  the  appellant.  The  witness  Freeman,  as 
shown  by  the  record,  testified:  "I  don't  think 
a  ladder  without  the  spikes  on  it  would  have 
been  more  liable  to  slip  at  that  place  than 
a  ladder  with  splk^.  I  don't  think  spikes 
In  the  bottom  of  a  ladder  at  that  place  would 
prevent  the  ladder  from  slipping  and  hold 
the  bottom  steady,  because  the  bottom  was 
slanting  and  the  top  padded.  It  was  made 
to  clear  coaches."  And  again:  "Q.  ^on 
ttalnk  that  with  that  end  [of  tbe  ladder] 
setting  fiat  on  the  ground  like  this— -cutting 
out  the  cushions— that  it  would  not  have 
beai  more  apt  to  have  slipped  without  si^es 
attached  to  it  and  sticking  down  in  tlie 
ground  tlian  It  would  If  It  didn't  have  spikes? 
A.  Well,  from  the  condition  of  that  ground 
and  my  view  of  it,  I  would  not  think  so." 
Staipl^  said:  "I  never  consldned  It  neces- 
sary to  have  spikes  on  Uie  foot  of  the  ladders 
down  at  that  place  where  we  were  working." 
E.  W.  Whtttaker  said:  "When  that  ladder 
was  taken  to  the  rip  track,  I  don't  know 
whetber  or  not  It  had  any  sirikes  on  It  then, 
or  how  long  tb^  remained.  It  is  not  necessary 
to  have  eqpikes  on  the  ladders  that  are  used 
on  the  rip  tracks."  C.  B.  Smith  testlfled: 
"I  would  not  believe  it  was  necessury  to  have 
s^es  on  the  foot  of  that  ladder."  O.  W. 
Long  said:  "I  don't  think  it  was  necessary 
to  have  spikes  on  the  bottom  of  the  ladders 
of  that  length  uiwd  on  the  rip  track.  I  in- 
spected the  ladder,  and  it  was  safe  to  tue. 
I  dou't  think  a  ladder  setting  on  that  ground 
was  liable  to  give  mnch.  It  has  always  been 
safe  with  me."  In  view  of  this  testimony,  it 
is  not  at  all  likely  that  appellant  suffered  any 
sabetantial  injury  by  the  court's  refusal  to 


allow  the  witness  Freeman  to  say  that  in  Ms 
Judgment  it  was  not  necessary,  under  the  cir- 
cumstances surrounding  the  appellee  at  tbe 
time  he  was  hurt,  to  have  spikes  at  the  bot- 
tom of  the  ladder  he  was  using.  The  assign- 
ments under  consideration  will  therefore  be 
overruled. 

The  eighth  and  ninth  ass^nments  disclose 
no  reversible  error,  and  will  also  be  over- 
ruled. 

In  the  second  paragraph  of  the  main 
cha^e,  the  court  told  tbe  Jury  that  it  was 
the  duty  of  tbe  master  to  exercise  ordinary 
care  to  furnish  his  servants  with  reasonably 
safe  tools  for  the  discharge  of  the  duties  re- 
quired of  them ;  and  In  tbe  third  paragraph 
they  were  instructed  as  follows:  "Tbe  de- 
fendant's servants  had  tbe  right  to  assume 
that  It  had  performed  the  aforesaid  duty, 
and  that  the  tools  and  appliances  furnished 
them  by  it  with  which  to  work  were  in  rea- 
sonably safe  condition  for  their  use;  and 
tbe  employes  were  not  required  to  inspect 
such  tools  and  appliances  before  using  them 
to  ascertain  that  they  were  safe."  The  third 
paragraph  quoted  Is  complained  of  and  made 
the  basis  of  the  tenth  assignment  It  Is  ad- 
mitted that  tbe  charge  is  abstractly  correct, 
but  not  applicable  to  the  facts,  and  probably 
misled  the  Jury.  Tbe  contration  Is  that  tbe 
appellee,  by  the  use  of  his  senses,  knew,  or 
would  have  known  of  the  absence  of  the 
spikes  from  the  bottom  of  the  ladder,  and  it 
was  his  duty  to  Inspect  the  ladder  sufflcienti- 
ly  to  have  observed  said  fact ;  "that  a  serv- 
ant, while  working  for  a  master,  must  use 
his  senses,  and  cannot  shut  his  eyes  to  an 
open  and  obvious  condition  of  the  tool  with 
which  be  works." 

[I]  It  may  be  conceded  that  these  inroposl- 
tions  embody  correct  principle  of  law;  yet 
we  think  tbe  question  as  to  whether  or  not 
the  appellee  knew,  or  must  necessarily  bare 
known,  in  the  discharge  of  his  duties,  of 
the  absence  of  the  spikes  from  the  ladder 
and  of  the  danger  indd^t  to  the  use  of  it  in 
that  condition  was,  under  the  evldfflice  ad- 
duced, a-  questlcm  of  fact  for  tbe  determlna- 
tl<»i  of  the  Jury,  and  that  the  charge  com- 
plained of,  when  taken  and  considered  with 
other  paragraphs  of  tbe  court's  charge,  was 
not  calculated  to  mislead  the  jury  to  the 
prejudice  of  appellant  It  cannot  be  said, 
we  think,  as  a  matter  of  law,  that  tbe  lad- 
der in  question  was  a  simple  tool  or  device, 
or  that  the  absence  of  the  spikes  was  so 
open  and  obvious  that  appellee  should  be  beld 
to  have  had  knowledge  of  that  fact  He  was 
not  required  to  Inspect  the  ladder  wlUi  a 
view  of  detecting  defects  in  it ;  and  while  in 
handling  tbe  ladder  it  was  necessarily  before 
him,  still  It  does  not  fbllow  from  that  fact 
that  the  bottom  part  of  the  ladder,  where 
the  spikes  should  have  been  fastened,  neces- 
sarily came  within  the  range  of  his  vision. 
So,  said,  whether  he  actually  knew  of  the 
absence  at  tbe  spikes,  or,  in  the  exercise  of 
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that  degree  of  care  required  of  him  by  law 
for  his  own  protection,  he  most  necessarily 
have  known  the  tac^  was  an  issue  of  fact 
and  not  of  law. 

[I]  The  Jury,  following  the  tduu'ge  under 
consideration,  were  Instructed,  In  effect,  that 
it  was  appellee's  duty  to  use  ordinary  care 
for  his  own  safety,  and  that  If  they  should 
And  diat  the  ladder  was  defective  and  un- 
safe by  reason  of  the  absence  of  spikes,  and 
that  the  appellee  knew,  or  in  the  ordinarily 
careful  discharge  of  bis  duties  must  have 
known,  of  such  defective  and  unsafe  condi- 
tion, etc.,  to  And  for  appellant  The  jury 
were  farther,  in  substance,  instructed  that 
api>eUee  assumed  the  risk  of  all  dangers  or- 
dinarily inddeut  to  the  work  in  which  he 
was  engaged,  but  did  not  assume  the  risk  of 
injury  from  defects  in  tools  and  appliances 
famished  by  appellant  arising  from  its  neg- 
ligence, unless  appellee  knew  of  the  defects 
and  of  the  dangers  Incident  thereto,  or  must 
necessarily  have  learned  of  such  defects  and 
dangers,  If  any,  in  the  ordinarily  careful 
discharge  of  his  duties,  and  In  the  exercise 
of  ordinary  care  for  his  own  safety  would 
not  have  continued  In  the  service  of  appel>- 
lant  and  used  the  tools  with  such  knowledge^ 
In  addition,  at  the  request  of  the  .appellant, 
the  Jury  were  charged:  "Ordinary  care  Is 
that  degree  of  care  which  persons  of  ordi- 
nary caution  and  prudence  would  exercise 
under  the  same  or  similar  drcomstancea.  If 
yon  bdleve  from  the  evidence  that  plaintiff 
was  Injured  in  any  manner,  as  alleged  In  the 
petition,  and  If  you  further  believe  that  ^In- 
tiff  was  Injured  "by  reason  of  the  tect  that 
there  were  no  iron  sidkes  on  the  bottom  ends 
of  the  risings  or  side  pieces  of  the  ladder  on 
which  he  was  standing  to  remove  the  tape  or 
nuts  from  the  aide  board  of  the  car  on  which 
he  was  working,  and  If  you  furthra  believe 
that  the  defendant,  prior  to  Qu^  time  of  plain- 
tiff's Injury,  if  any,  had  excised  ordinary 
care,  aa  that  term  la  above  defined,  to  in- 
spect and  keep  in  a  safe  state  of  r^air  the 
ladder  which  plaintiff  was  using  at  the  time, 
th^  and  in  that  event  the  defendant  was 
not  guilty  of  negligence,  and  the  plaintiff  la 
not  entitled  to  recover  In  this  salt,  and  yon 
will  return  a  verdict  for  the  deftedant" 
The  paragraph  of  the  charge  complained  of, 
as  iB  admitted  by  appellant,  embodies  a  cor^ 
rect  abstract  proposition  of  law ;  and  in  view 
of  the  court's  instructions,  as  a  whole,  we 
are  unable  to  see  how  the  jury  could  have 
been  misled  or  appellant  in  any  wise  Injured 
by  tt  Nor  do  we  think  that  either  the  fifth 
paragraph  of  the  court's  general  charge  sub- 
mitting the  issue  of  assumed  risk,  or  the 
seventh  paragraph  thereof,  wherein  certain 
facta  are  enumerated  and  the  Jury  told  that 
if  said  facts  existed  to  return  a  verdict  in 
favor  of  appellee,  was  erroneous. 

[1 1, 11  ]  Whether  appellee,  as  submitted  in 
the  fifth  paragraph,  was  charged  with  notice 
that  there  were  no  spikes  on  the  end  of  the 


ladder  was  an  Issue  of  fact  raised  by  the 
evidence;  and  the  Instruction  to  the  effect 
that  appellee  assumed  the  risk  of  danger  or- 
dinarily Incident  to  the  work  in  which  he 
was  engaged,  unless  he  knew,  or  must  nece»- 
sarily  have  known,  in  the  discbarge  of  his 
duties,  of  the  defect  in  the  ladder  famished 
for  his  use,  and  In  the  exerdae  of  ordinary 
care  for  his  own  safety  would  not  have  con- 
tinued in  the  service  and  used  such  a  tool 
with  such  knowledge  was  substantially  cor- 
rect, and  furnishes  no  good  cause  for  com- 
plaint; and  the  seventh  paragraph  does  not 
assume  that,  if  said  ladder  "did  not  have 
spikes'  in  It,  It  was  defective  and  out  of  re- 
pair"; nor  was  said  imn^nnph  erroneous  in 
that  the  evidence  did  not  warrant  the  sub- 
mission of  the  issue  as  to  whether  or  not 
the  appellee  was  exercising  ordinary  care 
for  his  own  safety.  Both  of  these  paragraphs 
of  the  court's  charge  were  anthorised  by  the 
evidence  and  In  construction  or  form  subject 
to  no  serious  criticism. 

[12]  Under  the  fourteenth  assignment  of 
error,  it  is  ctmtraded  timt  the  ooart'a  chai^ 
upon  the  measure  of  damagea,  autborlied 
double  damages  for  losa  of  labor  from  the 
time  of  the  alleged  Injury  up  to  the  time  of 
the  trial.  In  this  view  of  the  diarge  we 
do  not  concur.  It  instructs  the  jory,  bi  sab* 
stance,  that,  If  appellee's  abUlty  to  labor 
had  been  Impaired  by  the  Injuries  sustained 
by  him,  then  In  estimating  his  damages  they 
mt^t  take  Into  consideration  the  time  he 
had  lost  and  his  Impaired  ability  to  labor, 
which  pioxlmatdy  resulted  from  said  In- 
juries to  the  time  of  the  trial,  provided  tbat, 
if  they  should  find  that  appellee's  injuries 
wwe  contributed  to  by  his  own  negligence  In 
either  or  all  of  the  respects  submitted  to 
them,  then  to  deduct  from  the  amount  of 
the  damages,  wMch  they  believed  be  was 
entitled  to  recover,  such  aihount  as  tb^ 
found  to  be  attributable  to  his  n^lgence 
The  diai^  is  substantially  In  the  language 
of  tiie  statute,  and  very  similar  to  the  one 
approved  In  the  case  of  SaUway  Co.  v.  Tnp- 
ner,  138  S.  W.  1126,  and  hi  which  a  writ  of 
error  was  denied  by  the  Supreme  Court. 
POrfhermore,  in  the  ninth  paragraph  of  the 
cha^  the  court  instmcted  the  jury  that  It 
the  appeUee  was  guilty  of  negllgenoe  hi  tbe 
manner  In  which  he  was  using  the  ladder, 
or  doing  his  work,  eta,  and  they  should 
find  for  him  under  the  seventh  paragraph 
of  the  charge,  tben  they  should  "diminish  the 
amount  of  bis  damages  In  proportion  to  the 
amount  of  his  neglig«ice  in  respect  either 
to  the  use  of  the  ladder  or  the  doing  of  his 
work,  which  they  believed  from  the  evidence 
was  attributable  to  plaintiff." 

[13, 14]  The  court's  charge  on  the  question 
of  assumed  risk  was  sufficient  to  guard  ap- 
pellant's right  in  respect  to  that  defense,  and 
It  suffered  no  Injury  by  the  refusal  of  the 
special  charge  requested  In  relation  thereto; 
and  the  d^^cts  in  the  ladder,  other  than  tluit 
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of  ttae  absence  ot  the  spikes,  as  Is  closed  by 
the  evidence,  were  of  such  a  minor  or  Inslgnlll- 
cant  character  that  It  Is  not  at  all  likely  that 
ttae  jury  considered  sucAi  defects  In  determlu* 
Ing  whether  or  not  the  appellant  was  guUty 
of  Diligence  which  resulted  In  ai^Uee's  In- 
juries. Therefore,  the  refusal  of  appellant's 
special  charge  to  the  etTect  that  the  Jury 
should  not  consider  any  evidence  showing, 
or  tending  to  show,  such  defects,  If  error, 
was  harmless. 

The  verdict  of  the  Jury  embraces  findings 
that  ai^llant  was  guUty  of  negligence,  sub- 
stantially as  charged  in  appellee's  petition, 
proximately  resulting  In  appellee's  injuries; 
that  appellee  was  not  guilty  of  pontrlbatory 
negligence,  and  did  not  assume  the  risk  of 
Injury.  The  evidence  was  sufflcfent  to  au- 
thorize and  sustain  these  findings;  and,  be- 
lieving that  no  reversible  error  Is  disclosed 
by  any  of  appellant's  assignments  of  error, 
the  Judgment  of  the  district  court  Is  affirmed. 


HARBT      HAMILTON  et  aL 

<Coart  of  <^vil  Appeals  of  Texas.  Dallas.  Feb. 
22,  1913.   Behearing  Denied  Match 
15,  1913.) 

1.  Betobuation  or  Instbukbntb  (S  44*)— 

ShriDENCB— OhIBSION  OF  PROPEBTT. 

Parol  evidence  is  admissible  to  show  that 
hy  mutual  mistake  of  the  parties  to  a  deed 
land  has  been  omitted  which  was  Intended  to 

be  conveyed. 

[Ed.  Note.— For  other  t&ma.  see  Reformation 
of  Inatraments,  Cent  Dig.  Si  155,  156;  Dec 
Dig.  I  44.«1 

Z  E>)trrry  (S  76*)  ~  Lacbxs  —  Effsct  or 

CoVEBTUaC 

Where  a  married  woman  has  been  a  sufferer 
from  a  mutual  mistake  in  a  deed,  her  inaction  and 
foilure  to  discover  the  mistake  after  the  delivery 
•of  the  deed  presents  no  defeoee,  where  the  stat- 
ute of  limitaUons  does  not  operate. 

[Ed.  Note.— BV>T  other  eases,  see  Etqaity,  Cent. 
Dig.  1  241;  Dee.  DSg.  I  76.^)- 

5.  RsroBHATioir  of  iNSTBinaHTS  (I  45*)— 

BVIDEIfCK  —  SumOIBNCT  —  OuiSSIOIT  OF 

Pbopebtt. 

In  a  suit  for  reformation  of  a  deed,  evi- 
dence Md  to  support  findings  that  property 
was  omitted  by  mntaal  mistake. 

[EU.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  H  U»7-193;  Dec. 
Kg.  I  45.*] 

4.  Refobuation  of  Iwstbuments  (I  25*)— De- 
fenses—Failube  TO  Read  iNSTBuicEnr. 
The  mere  omimioii  to  read  or  know  the  con- 
tents of  a  written  Instrument  does  not  bar  right 
to  a  reformation  on  account  of  mistake  or  fraud. 

[Ed.  Note.— For  other  cases,  see  Reformation 
«r  iDstruments,  Cent.  Dig.  §{  84-90 ;  Dec.  Dig. 
I  25.*] 

6.  LnnTATION  OF  ACnOHB  (I  73*)— DlSABIL- 
l*r— COVBBTUBE. 

Under  Rev.  Civ.  St.  1911,  art  6690,  and 
article  5708,  providiog  that  if  a  person  entitled 
to  bring  an  action  other  than  those  mentioned 
in  artides  6672-5684  of  said  title,  which  re- 
lates to  Bolts  for  recovery  of  land,  be  at  the 
time  the  cause  of  action  accrues  a  married 
woman,  the  time  of  such  disability  shall  not  be 
deemed  a  portion  of  the  time  limited  for  the 


commencement  of  the  action,  an  actl<m  to  re- 
form a  deed  was  not  barred,  where  the  land  in- 
volved was  the  separate  property  of  plaintiff,  a 
married  woman. 

[Ed.  Note.— For  other  cases,  see  Limitation  <A 
Actions,  Cent  Dig.  H  389-412:  Dec.  Dig.  | 
73.*] 

6.  WiTNEBSBB  (I  160*)— COUFETENCT— TBAIVA- 
ACTIONB  WITH  PEBSONS  SIKCE  DECEASED. 

Where  defendant  and  her  husbaod  executed 
a  deed  of  community  property  to  plaintiff,  and 
the  husband,  dying,  deviaed  his  half  of  the  re- 
maining community  property  to  defendant,  and 
plaintiff  sued  to  reform  the  instrument;  allege 
ing  that  certain  property  was  omitted  by  mu- 
tual mistake,  the  suit  was  not  against  defendant 
as  heir  or  leMl  representative  of  the  decedent 
within  Rev.  Civ.  St  1911,  art  3^,  relating 
to  testimony  of  tzansactlonB  with  decedents. 

[Bd.  Note>-FoT  other  cases,  see  WltnesseiL 
Cent  Dig.  H  660.  eSS-^STTDse.  Dig.  |  ISOn 

7.  Appeal  ard  Ebbob  a  1051*)— Habkucsb 
Ebbob— Admission  of  Evidence. 

In  an  action  to  reform  a  deed  as  to  prop- 
erty conveyed,  ^e  admission  In  evidence  of  an 
abstract  of  title  showing  ownership  by  defendant 
and  her  husband  was  harmless,  where  there 
was  no  pretense  that  they  were  not  the  owners. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
E^r^^Cent  Dig.  H  4161-ilTO;  Dec.  Dig.  1 

8.  Refobhation  of  Instbuhents  (t  44*>— 
EviDEHCB— AseTBAOr  of  Title. 

In  an  action  to  reform  a  deed  as  to  the 
property  conveyed,  abstracts  of  title  held  to  con- 
BtitQte  such  contemporaneous  data  as  rendered 
them  admissible  on  the  gneBtlm  ot  what  vrop- 
erty  tiie  grantors  intended  to  conveir. 

[EM.  Note.— For  other  oase&  see  Reformation 
of  Instruments,  Gent  Dig.  H  1B6,  166;  Dec. 
Dig.  §  44.*]  w       .  . 

Error  to  District  Ooart, ,  Dallas  County; 
Kenneth  Foree,  Judge. 

Action  by  Mrs.  M  J.  HainUt(Mi  and  anotber 
against  Mrs.  F.  E.  Harry.  From  a  Judgmuit 
for  idalntlffs,  d^endant  brings  error.  Af- 
firmed. 

W,  H.  Clark,  Edward  P.  Dougherty,  and 
John  F.  Murphy,  all  of  Dallas,  for  plaintiff  In 
error.  Spence,  Knight,  Baker  &  Harris,  and 
Geo.  A.  Tlttataigt<m,  all  ot  Dallas,  for  appel- 
lee 

TALBOT,  J.  Mrs.  M.  J.  HamUton  Joined 
by  her  husband,  John  Hamilton,  brought  this 
suit  on  December  1,  1910,  against  Mrs.  F.  B. 
Harry,  a  widow,  to  reform  a  deed  so  as  to 
embrace  In  the  transfer  and  conveyance  there- 
by intended  two  lots  or  parcels  of  land  situ- 
ated in  the  dty  of  Dallas,  Tex.,  instead  of 
one  lot  as  therein  described,  the  petition  al- 
leging that  on  the  13th  day  of  October,  1902, 
J.  M.  Harry  and  his  wife,  the  said  Mrs.  F.  B. 
Harry,  owned  as  community  property  said 
two  lots  fronting  60  feet  on  Main  street  in 
said  dty,  and  sold  the  same  to  Mrs.  Hamil- 
ton as  her  separate  property,  and  that  by 
mutual  mistake  only  one  lot  was  Included 
and  described  In  the  deed.  The  prayer  of 
the  petition  is  that  plaintiffs  have  Judgments 
removing  cloud  from  Mrs.  Hamilton's  title, 
correcting  the  description  of  the  land  sold, 
and  vesting  title  In  plaintlfl  Mrs.  M.  J.  Ham- 
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llton  to  said  lot  No.  2D,  and  for  sucb  other 
relief  as  sbe  may  be  entltlea  to.  Defendant 
pleaded  general  and  special  demurrers,  a  gen- 
eral denial  and  not  guilty,  and  specUilly,  In 
substance,  that  her  deceased  husband,  J.  IC. 
Harry,  on  October  1,  1889,  purchased  the  lot 
described  in  the  deed  mentioned  in  plalntifTs' 
petition  from  Mrs.  Harrison  for  the  sum  of 
^8C0;  that  on  October  13,  1002.  said  J.  H. 
Harry,  Joined  by  defendant,  conv^ed  said 
lot  to  tile  plain tUT  Sirs.  M.  J.  Hamilton  as 
her  separate  prc^erty  for  the  sum  of  $6,000, 
which  conreyance  was  delivered  to,  accepted, 
and  recorded  by  plalutiir;  that  said  sale  and 
purchase  was  made  by  Mrs.  M.  J.  Hamilton 
tfarougb  her  taoaband,  the  said  John  Hamil- 
ton, and  that  all  verbal  negotiations  and 
agreements  between  the  parties  in  reference 
thereto  were  embraced  In  said  deed  of  con- 
veyance dated  October  18, 1902;  that  the  lan- 
guage, terms,  and  provlstoos  of  said  deed  of 
conveyance  are  plain  and  imamblguous,  and 
crauBtltute  the  only  contract  then  made  and 
entered  Into  between  the  grantors  and  gran- 
tee thCTdn,  and  that  plalntiLfCs  have  no  rlgbt 
now  to  alter  or  change  the  same,  so  as  to 
make  it  oubrace  or  convey  said  lot  No.  2D, 
as  is  sought  to  be  done  In  this  snit  De- 
fendant further  avera  that  plaintiff^  auc- 
tions to  the  effect  that,  by  and  through  a 
mutual  mistake  on  the  part  of  plaintiffs  and 
J.  it.  Harry  and  wife,  said  lot  No.  2D  was 
omitted  from  the  description  ot  the  land  em- 
braced hi  said  deed  fnmi  J.  II.  Harry  and 
wife  to  the  plaintiff  Hn.  M.  J.  Hamilton, 
are  not  true,  and  expressly  denies  that  the 
parties  to  said  deed  Intended  that  the  de- 
BcriptiOD  of  ttw  land  therein  should  Indude 
said  lot  No.  2D,  as  well  as  the  lot  therein 
spedflcally  described.  Defaidant  further 
avers  that  she  Is  now,  and  has  beei  since 
the  death  of  h«r  husband,  whldi  occurred  In 
1803,  the  absolute  owner  in  Cee  ledmple  of 
said  lot  -No.  2D ;  that  plahitlffs  by  the  idaln 
and  nnambignons  language  of  the  deed  made 
to  them  by  J.  H.  Harry  and  wife  tm  October 
13,  1902,  were  advised  and  Informed  as  to 
what  property  said  deed  conveyed;  that  plain- 
tUb  ascertained  and  did  know  the  true  state 
of  facts  in  reference  to  the  descripticm  of  the 
land  In  said  deed,  or  could  have  done  so  by 
the  exercise  of  ordinary  care  and  diligence  at 
the  time  said  deed  was  d^vered.  or  prior 
to  the  death  of  J.  M.  Harry,  and  should  not 
be  permitted  to  prosecute  this  suit  and  re- 
cover upon  their  alleged  cause  of  actlcm,  be- 
cause the  BaiEte  Is  barred  by  the  statute  of 
four  years  limitation.  The  case  was  submit- 
ted on  special  issues,  and,  upon  the  findings 
of  the  Jury  being  returned  into  court,  a  judg- 
ment was  rendered  In  accordance  with  the 
prayer  of  the  plaintUfs'  petition,  and  defend- 
ant has  brou^t  the  case  to  this  court  by 
writ  of  error. 

The  first,  second,  and  third  assignments  of 
error  are  grouped  in  the  brief,  and  complain 
that  the  trial  court  erred  in  refusing  to  In- 


struct the  jury  to  return  a  verdict  In.  ftvor 
of  the  d^endant  The  principal  contentloos 
of  the  plaintiff  in  error,  who  for  brevity  will 
hereafter  be  referred  to  as  defendant,  are, 
as  we  undOTstand,  that  (1)  when  a  deed  is 
executed  to  carry  out  a  parol  agreement  for 
the  sale  of  land,  and  the  description  of  tlie 
land  in  the  deed  is  plain  and  free  from  am- 
biguity, and  through  mistake,  without  fraud, 
such  deed  falls  to  conv^  all  of  the  land  un- 
derstood in  the  verbal  agreement  to  be  deed- 
ed, the  verity  of  the  deed  controls,  and  the 
courts  are  without  atttbority  to  hear  parol 
evidence  and  reform  the  deed  so  as  to  alter 
and  ext»id  its  trams  to  taudude  In  It  the 
land  omittQd;  ^  the  evidaiQ&  In  this  caae 
showing  that  the  plainttfb  knew  or  should 
have  known  at  least  fbur  years  prior  to  the 
institution  of  this  suit  that  the  lot  in  con- 
troversy was  not  Induded  In  tiie  deed  accept- 
ed by  them  from  J.  M.  Harry,  they  are  now 
barred  by  the  foar-year  statute  of  limitation 
front  prosecuting  this  suit  and  reforming 
said  deed,  even  if  the  allied  mistake  was 
made;  (3)  equity  will  not  grant  rdlef  to  one 
who  has  been  guilty  of  culpable  n^llgenoe, 
and  a  party  who  seeks  to  reform  a  deed  on 
the  ground  of  mutual  mistake  must  show 
that  he  used  the  means  within  Us  reacb  to 
asceftain  the  true  state  of  &cts  and  acted 
within  a  reasonable  time,  and  If  he  neglects 
to  avail  himself  cf  the  o^^rtunlty  so  to  do 
for  eight  years,  as  in  this  case,  he  will  be 
denied  such  relief. 

[1,2]  Neither  <ff  tiiese  contentions  la  in 
our  opinion  well  taken.  As  we  undmtand 
the  ml^  parol  evidoiee  Is  admissible  to  stiow 
that  by  a  mutual  mistake  of  the  parties  to  a 
deed  land  has  beoi  omitted  therefrom  which 
was  intended  to  be  convened  and  that  vpon 
proper  proof  equity  will  correct  such  mis- 
take, that  especially  where  a  married  wonaui 
has  been  the  sufferer  from  such  a  mistake 
her  Inactlmi  and  failure  to  discover  the  mis- 
take after  the  delivery  of  the  deed  presents 
no  defense  when  the  statute  of  limitation  did 
not  (^rate.  Mrs.  Hamilton,  It  appears,  own- 
ed as  hex  separate  estate  a  farm  In  Dallas 
county,  south  of  Oak  Cliff,  comprising  about 
384  acres.  J.  M.  Harry  at  the  same  time 
owned  a  lot  GO  by  90  feet,  facing  north  on 
Main  street  Just  west  of  the  Houston  & 
Texas  Central  Railroad  track,  together  with 
certain  vendor's  lien  notes,  the  lot  beins 
worth  $6,000  and  the  notes  M.000,  mniring  a 
total  of  f 10,000,  the  combined  value  eqnallng 
the  value  of  Mrs.  Hamilton's  farm.  Through 
the  agency  of  James  Ouyton,  leprea&xting  J. 
M.  Harry,  a  trade  was  arranged  whereby 
Mrs.  Hamilton  was  to  convey  to  iHr.  Harry 
her  farn^  and  he  was  to  convey  to  Mrs. 
Hamilton  as  her  separate  estate  the  Main 
street  lot  and  the  vendor's  Hen  notes.  Tbe 
conveyance  of  the  lot,  through  mutual  mis- 
take, foiled  to  Include  all  of  the  lot  Intended 
to  be  conveyed.  The  lot  was  unimproved. 
On  the  east  side  it  had  a  two-story  Iwidc 
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bolldlDK  and  on  tbe  west  tide  a  two-story 
frame  boildlog.  Mr.  Harry  had  pnrchaBed 
It  some  years  before,  and  stated  to  his  agent, 
Onyton,  that  he  paid  (9,000  for  It  The 
deeds  Into  Mr.  Harry  show  bis  purchase  of 
tbe  lot  as  clabned  by  plabitlffs  in  two  frag- 
ments aggregating  (9,000.  Its  Unes  are  de- 
lineated upon  tbe  plat  famished  by  Harry's 
agent,  Gnyton,  to  John  HamlltcKi,  who  acted 
for  his  wife  In  making  the  trade.  The  lot 
was  described  and  pointed  out  to  Hamilton 
as  being  a  lot  60  by  90  feet,  according  to  the 
tesUnuniy  of  J.  J.  Orchard,  tbe  plat,  and  tbe 
testimony  of  John  Hamilton.  Gnyton,  Or- 
chard, and  Hamilton  went  In  company  to  tbe 
lot,  and  Goyton  pointed  It  ont,  and  it  was 
nseasured  by  tbe  otbw  parties.  Tbe  trade 
having  been  agreed  upon,  Harry  furnished 
to  John  Hamilton  for  examination  an  ab- 
stract (rf  title  In  two  parts,  Dimcan's  No. 
6,420  coTcrlng  lot  fronting  50  feet  on  Main 
street  and  extending  back  between  parallel 
lines  to  an  alley,  and  Bowles  Btoa^  No. 
3.449.  covering  the  same  lot  Tbe  Bowles 
Bros,  atotract  shows  to  bare  been  made  up 
tor  and  cbarged  to  J.  M.  Harry  and  to  bear 
date  contemporaneous  with  tbe  Hamilton 
trader  and  was  evtdoiUy  IndlcatlTe  of 
Harry's  nnderstanding  as  to  tlie  lot  he  •ma 
conveying  to  Mrs.  Hamilton.  Gnyton  deUv* 
ered  the  abstracts  to  Hamilton.  Hamilton 
never  knew  that  Harry  bad  bought  the  lot  in 
two  fragments  until  Just  before  this  suit 
was  brought  Hamilton  famished  the  ab- 
stracts to  bis  attorney  for  examination, 
nierenpon  the  attorn^,  Mr.  Batm,  ezamln* 
ed  the  title,  and  reported  back  to  Hamilton 
that  the  Utle  was  in  J.  M.  Barry  b^we  the 
trade  was  dosed,  whereupon  Harzy  had  his 
attorn^  XKr^paie  a  deed  of  conveyance  «<• 
ecuted  It,  and  delivered  it  to  Hamilton.  In 
delivering  the  deed  to  Hamilton  no  oaa  call- 
ed his  attention  to  the  fact  that  It  did  not 
convey  the  oitire  60-foot  lot  He  did  not 
notice  that  It  did  not;  in  fact,  did  not  oc- 
amine  tbe  deed  eritlctiily.  Harry's  attorn^ 
banded  him  the  deed,  and  said,  "Hare  is  the 
deed  and  here  are  the  notes;"  and  Hamilton 
gave  to  Harry's  attorn^  the  deed  to  the 
farm.  The  attorney  stated  in  delivering  the 
deed  to  Hamilton  that  It  was  fw  tba  SO-foot 
lot  on  Main  street  and  Hamilton  accepted 
It  bdieving  it  so  to  be.  Hamilton  states 
that  when  be  got  the  deed,  he  lo<Aed  at  it 
casnaUy ;  that  "I  didn't  notice  that  the  deed 
did  not  contain  the  little  lot  on  tbe  comer. 
I  am  not  a  real  estate  man.  I  have  not  had 
any  training  In  surveying  or  in  pr^arlng 
deeds.  I  have  not  had  any  training  In  work- 
ing out  calls  In  the  descriptions  of  land.  I 
did  not  know  what  block  tbe  property  was 
in,  exe^  so  ftr  as  the  map  was  concerned. 
I  placed  tbe  deed  on  record.  I  didn't  ex- 
amine critically  at  that  time.  I  was  dealing 
with  a  man  that  stood  very  bigb  here  In 
Dallas,  and  I  would  have  accepted  a  deed 
or  an7  othw  paper  from  him  without  anea* 


tlon.  I  wouldn't  scrutinize  It  I  wouldn't 
have  when  this  deed  was  brouj^t  in  here. 
It  reads  this  way:  'A  tract  or  parcel  of  land 
lying  la  the  dty  of  Dallas,  Dallas  county,  be- 
ing a  part  of  tbe  John  Grlgsby  league  sur- 
vey, and  known  by  the  following  metes  and 
bounds:  Beginning  at  a  point  on  the  south 
line  26  6  feet  wesf  and  then  goes  on.  I 
didn't  read  it  through.  I  saw  '25  feet  to  the 
northwest  comer  of  lof  and  that  Is  about 
as  far  as  I  got  and  25i/«  feet  nsikes 

60  feet  I  took  this  first  call  of  24Vs  feet 
and  added  it  to  26^/$  feet,  and  that  made  50 
feet  I  am  not  familiar  with  technical  de- 
scriptions. I  couldn't  run  them  out  to  save 
my  life."  The  description  In  the  deed  drawn 
by  Mr.  Hexter  was  as  follows:  "Beginning 
at  a  i>oint  on  the  S.  line  of  Main  street 
26V«  feet  S.  70  W.  from  where  tbe  south 
line  of  Main  street  intersects  with  tbe  south- 
west line  of  the  Houston  &  Texas  Central 
Bailroad  reservation,  and  running  thmce 
along  the  south  line  of  Main  street  sontit  76 
west  21>/fl  feet  to  the  northwest  comer  of 
lot  2  in  block  D  of  Burford,  Staomona  & 
wmiama  addition  to  DaUa«,"  etc.  In  tbe 
year  following  the  consummation  of  the  sale 
J.  M.  Harry  died.  Before  bis  death,  he  sold 
HamUton  brick  with  whlcih  to.bnUd  a  bolldr 
Ing  on  the  lot  The  building  was  constmcted 
in  1903  or  UML,  ooverlng  the  oitlre  lot  It 
remained  thm  omtlnnously  until  the  build- 
ing was  destroyed  1^  fire  about  1911,  After 
the  building  burned,  Mrs.  Hamilton  had  an 
opportunity  to  sell  the  lot,  and,  when  the  ab- 
stract was  examined,  the  defective  descrip- 
tion was  for  the  first  time  discovered.  Be- 
quest was  made  of  Mrs.  Harry  to  correct 
the  deed,  and  this  suit  was  brought  Mrs. 
Harry,  who  was  sole  legatee  and  Indepoident 
uecntrix  of  the  estate  of  7.  M.  Harry,  after 
his  death,  filed  Inventory  of  the  estate,  and 
did  not  include  any  portion  of  the  lot  In- 
volved. It  was  dropped  from  the  Harry  as- 
sessment  fOr  1908,  and  was  not  r^idered  tor 
taxes  nor  paid  on  the  Harry  estate  after 
that  year,  but  was  paid  1^  Mrs.  Hamilton. 
A  sworn  assessment  made  by  Mr.  Harry's 
bookke^)er,  Charles  WUmot  In  1903,  did  not 
Include  any  part  of  the  lot  In  question.  Mrs. 
Harry  and  her  grown  sons,  who  assisted  in 
managing  her  affairs,  have  lived  continuous- 
ly In  the  of  Dallas  since  the  Improvement 
of  tbe  property  by  Mrs.  Hamilton  by  tbe 
erection  of  the  brick  building  covering  the 
entire  60-foot  lot  ^d  never  made  any  criti- 
cism of  or  objection  to  her  occupancy  of  tbe 
entire  lot 

Upon  tbe  issues  submitted  the  Inry  found 
that  John  Hamilton,  acting  for  Mrs.  Hamil- 
ton, made  an  agreement  with  James  Gnyton, 
acting  tar  J.  M.  Harry,  fOT  tbe  exdsange  of 
Mrs.  Hamilton's  farm  f <»■  property  and  notes 
belonging  to  J.  M.  Harry;  that  sudi  agree- 
ment was  to  the  effect  that  Harry's  entire 
60-root  lot  on  Main  street  In  the  cl^  of 
Dallas,  Tex.,  was  to  be  conveyed  to  Mrs. 
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Hamilton;  that  Mrs.  Hamilton  carried  ont 
her  part  of  the  agreement  by  making  deed 
to  J.  M'.  Harry,  conTeylug  to  Mm  her  farm ; 
that  the  deed  of  J.  M.  Harry  which  was  de- 
livered to  John  Hamilton  for  Mrs.  Hamil- 
ton did  not  convey  all  of  the  land  that  the 
parties  agreed  was  to  be  conveyed ;  that  the 
failure  of  the  deed  to  «mvey  all  of  the  land 
agreed  to  be  conveyed  was  due  to  the  mis- 
take ^ther  of  J.  M.  Harry  or  to  the  party 
who  prepared  the  deed  for  him. 

[S]  The  Judgment  rendered  by  tiie  court 
was  authorized  by  the  evidence  adduced,  the 
foregoing  findings  of  the  jury,  and  the  law 
applicable  thereto.  SUllman  v.  Taylor,  35 
Tex.  Civ.  App.  490,  80  S.  W.  661,  was  a  suit 
to  correct  a  mutual  mistake  In  the  descrip- 
tion of  the  property  covered  by  an  Instru- 
ment of  writing  creating  a  mechanic's  lien. 
The  petltloh  alleged  that  said  instrument 
by  the  mutual  mistake  of  the  parties  there- 
to described  the  property  upon  which .  the 
lien  was  given  as  lot  No.  8,  In  block  No.  A2, 
subdivision  A,  etc.,  wh^.  In  fact,  the  prop- 
erty upon  which  the  lien  was  given,  and 
which  was  Intended  to  be  described,  was 
lot  No.  7,  in  said  bloc&.  In  holding  that 
the  petition  in  that  case  showed  a  good  cause 
of  action  the  court  said:  "The  Jurisdiction 
or  power  of  •  courts  of  equity  to  relieve 
against  mistakes  has  always  been  recognized 
and  frequently  invoked,  and-  it  Is  familiar 
law  that  equity  will  correct  an  erroneous 
description  of  property  contained  in  a  volun- 
tary conveyance  wbieneTer  the  mlsdesoiptfon 
Is  due  to  the  mutual  mistake  of  the  parties 
to  the  instrument  The  exercise  of  this 
power  in  the  correction  of  a  mutual  mistake 
In  the  description  of  iH^iperty  contained  in 
the  deed  of  a  married  woman  CMveyiiu;  her 
Borate  property  or  her  homestead  In  no 
way  conflicts  with  the  Ckmstitntion  <a  laws 
of  this  state  prescribing  the  manner  in  wbich 
such  cwveyances  shall  be  executed.  The 
ccHxection  of  such  mistake  does  not  In  the 
least  change  the  volnntary  character  ot  the 
conveyance,  or  lessen  In  the  slightest  degree 
the  protection  which  our  Gonstltatlon  and 
statutes  are  designed  to  give  to  the  separate 
property  and  homestead  rights  of  married 
women.  When  a  conveyance  had  been  prop- 
«ly  executed  by  a  married  woman,  the  cor- 
rection of  a  mutual  mistake  In  the  descrip- 
tlon  of  the  property  therdn  contained  does 
not  create  a  new  contract,  but  merely  makes 
the  written  evidence  ot  the  contract  whidi 
has  been  legally  executed  speak  the  truth, 
and  conform  to  the  intention  of  the  parties, 
In  order  that  injustice  and  fraud  may  be 
prevented."  The  case  of  Kell^  r.  Ward,  94 
Tex.  289,  60  S.  W.  311,  was  an  action  to 
set  aside  a  Judgment  and  reform  the  wrlttoi 
agreement  on  which  It  was  based  so  as  to 
free  the  plaintiff  from  the  personal  liability 
established  ther^y.  The  grounds  upon  which 
the  i^Uet  was  sought  wer^  among  others, 
that  the  written  agreement,  by  the  fraud  of 
other  party  to  it,  or  through  the  mutual  mla- 


take  of  both  parties  bad  bom  made  to  em- 
body the  provisions  making  the  plaintiff  per- 
sonally liable  for  the  debt,  when  such  was 
not  the  contract  as  agreed  upon,  etc.  In 
disposing  of  this  case  onr  Supreme  Court 
held  that  "equl^  wUl  grant  relief  against  a 
mistake  of  both  parties,  by  which.  In  an  ef- 
fort to  reduce  the  agreement  which  they  had 
made  to  writing,  they  misstate  its  terms  so 
that  the  writing  does  not  represent  the  real 
contract"  In  Wleneke  v.  Depu^,  31  Ind. 
App.  621,  68  N.  E.  921,  It  Is  held  that  a 
mistake  In  a  deed  describing  the  "middle" 
Instead  of  the  "west"  acre  as  the  property 
conveyed  was  a  mistake  of  fact  and  not  of 
law,  and  that  parol  evidence  is  admissible 
in  suits  for  reformation  of  a  deed  to  estab* 
Ilsh  the  fact  of  a  mistake.  In  what  it  con- 
sists, and  how  the  writing  should  be  correct- 
ed to  conform  to  the  agreement  made.  That 
John  Hamilton  and  Mrs.  Hamilton  did  not 
read  the  deed  or  understand  it  does  not  seri- 
ously affect  the  question.  In  the  case  of 
Kelley  v.  Ward,  supra,  it  is  held  that  where 
both  parties  are  mistaken  as  to  the  effect  of 
the  writing  and  ignorant  of  its  misstatement 
of  the  agreement  the  failure  of  one  to  un- 
derstand, through  omission  to  read  or  give 
sufficient  attention  to  its  contents,  cannot 
avail  as  a  defense  to  the  other,  equally  in 
fault  against  a  suit  to  correct  an<di  mis- 
statement 

[4]  In  the  case  of  Savings  Instltation  v. 
Bnrdlck,  87  N.  1.  40,  the  rule  la  expressed 
in  the  following  language  wbidi  Is  quoted 
wlUi  approval  In  the  Kelley  t.  Ward  Case: 
"Indeed,  in  most  of  tJw  cases  to  be  found  in 
the  books,  where  relief  has  been  sought 
against  written  instnunents  on  the  ground 
of  fraud  and  mistake,  the  OMnplainlng  par- 
ties were  chargeable  with  the  same  Und  of 
negUg«ice  which  exists  in  this  case,  to  wit 
the  omission  to  read  or  understand  the  con- 
tents ot  Instruments  executed  ox  accQ>ted. 
It  has  certainly  meva  been  announced  as 
the  law  In  this  state  that  the  mere  omission 
to  read  or  knov  the  contents  of  a  written  in- 
stmmoit  should  bar  anr  reli^  by  way  of 
a  i^ormation  of  the  instrument  on  account 
of  mistake  or  fraud.  It  Is  the  general  rule 
that  where  a  written  Instrument  fails  to 
conform  to  the  agreement  betweoi  the  par- 
ties in  consequence  ot  the  mutual  mistake, 
however  Induced,  or  the  mistake  of  one  party 
and  fraud  of  the  other,  a  court  will  reform 
the  instrument  so  as  to  make  it  etmtonn  to 
the  actual  agreement  between  the  parties." 
It  thus  appears  that  relief  will  be  extended 
either  in  a  case  where  fftkud  has  been  prac- 
ticed, or  where  the  failure  of  the  writing  to 
express  the  real  contract  of  the  parties  Is 
occasioned  by  mutual  mistake.  In  regard  to 
the  charge  ot  negligence  <m  the  part  of  the 
plaintiffs  the  proof  shows  that  when  tbe 
deed  In  question  was  d^vared  to  John  Ham- 
ilton, who  was  acting  tor  his  wife,  no  one 
called  his  attenUon  to  the  fact  that  it  did 
not  c(«vey  lot  Na  2D,  as  the  entixe  fifty 
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feet  agreed  to  be  conv^ed;  tliat  he  did  not 
then  examine  the  deed  critically;  that  J. 
M.  HaTT7's  attorney  handed  him  the  deed, 
saying,  "Here  is  the  deed  and  here  are  the 
notes,"  and  Hamilton  gave  to  said  attorney 
In  return  the  deed  of  himself  and  wife  to 
hlB  wife's  farm.  The  evidence  farther  shows 
that  Harry's  attorney  stated  In  delivering 
the  deed  to  Hamilton  tliat  It  was  for  the  60- 
foot  lot  on  Main  street,  and  that  Hamilton 
accepted  said  deed  beUering  it  to  be  so. 
Hamilton  testified  that,  wh^  he  got  the 
deed,  he  looked  at  It  casnally ;  that  "I  didn't 
notice  that  the  deed  did  not  contain  the  lit- 
tle lot  on  the  comer.  •  •  •  i  have'  not 
bad  any  training  in  working  oat  calls  in 
the  descriptions  of  land.  I  did  not  know 
what  block  the  property  was  in,  except  so 
far  as  the  map  was  concerned.  I  placed 
the  deed  on  record.  I  didn't  examine  it 
critically  at  that  time.  l  was  dealing  with 
a  mao  that  stood  very  high  here  in  Dallas, 
and  I  wonld  have  accqited  a  deed  or  any 
other  paper  from  tdm  without  qnaation." 
John  Hamilton  further  testUtod,  In  sub- 
stance, that  his  wife  built  a  brick  building 
covering  the  two  lota  Int^ided  to  be  ccmrey- 
ed  by  her  in  or  1904,  and  that  tbis 
boildlng  remained  there  oontlnaoiuly  until 
it  was  destroyed  by  fire  in  1911;  that  the 
bolldlnr  was  then  destroyed,  and  Mrs.  Ham- 
ilton  had  an  oi^KHtunlty  to  sell  the  lots,  and, 
when  the  abstract  was  examined,  the  defec- 
tive description  was  for  the  first  time  dis- 
covered. 

[11  The  right  of  Mrs.  Hamilton  to  have  the 
deed  ref&rmed  ao  aa  to  embraoe  lot  No.  2D, 
which  was  omitted  therefrom  by  the  mis- 
take of  the  parties,  was  not  barred  by  the 
statute  of  limitation.  As  Is  contended  by 
both  the  plalntlffiB  ai^  defendant,  ttie  statute 
of  limitation  of  four  years  is  ajvUcable  to 
a  case  of  this  duLracter,  but  during  all  the 
time  intervening  between  the  ezecutlau  and 
delivery  of  the  deed  sought  to  be  reformed 
and  corrected  and  the  flUng  of  this  suit  Kirs. 
Hamilton  was  laboring  under  the  disability 
of  coverture,  and  the  statute  of  limitations 
was  not  put  In  operation.  The  statute  re- 
ferred to  provides:  "Every  actUm  other  than 
for  tlie  recovery  of  real  estate,  for  which  no 
limitation  la  otherwise  prescribed,  shall  he 
immght  wltiiln  four  years  next  after  the 
right  to  bring  the  same  shall  have  accrued, 
and  not  afterwards."  This  statute  Is  found 
In  artlde  6690,  c.  2,  title  87,  of  our  Revised 
Statutes,  and  artlde  5706  of  chapter  3  Is 
to  the  effect  that  if  a  person  entitled  to  bring 
an  actitm  other  tiian  those  mentioned  in 
chapter  1  of  said  title,  which  relates  to  salts 
for  the  recovery  of  land,  be  at  the  time  the 
cause  of  action  accrues  "a  married  woman," 
the  time  of  such  disability  shall  not  be  deem- 
ed a  portion  of  the  time  limited  for  the  com- 
mencement of  the  action,  and  tliat  such  per- 
son shall  have  the  same  time  after  the  re- 
moval of  his  or  her  disability  that  la  allowed 
to  others  by  the  provisions  of  said  tltlft  It 
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was  clearly  shown,  and  is  not  denied,  that 
the  land  Involved  Is  the  separate  property  of 
Mrs.  Hamilton,  and  her  disability  excluded 
the  statute  of  limitation.  In  this  respect  the 
suit  Is  materially  different  from  those  cases 
dted  and  relied  on  by  the  defendant  In 
neither  of  those  cases,  as  we  understand, 
was  the  property  Involved  the  separate  prop- 
erty of  a  married  woman.  In  other  words, 
there  was  no  question  of  coverture  Involved. 
Smith  V.  McElyea,  68  Tex.  70,  3  S.  W.  268, 
was  a  salt  In  which  the  rights  of  a  married 
woman  were  Involved  to  cancel  a  deed  charg- 
ed to  have  been  obtained  by  fraud,  and 
brought  about  14  years  after  the  execution 
of  said  deed,  and  Assodate  Justice  Stay  ton 
said:  "It  is  shown  by  the  petition  that  Mrs. 
Murphy  was  a  married  woman  at  the  time 
the  conveyance  was  made  by  her  mother  to 
D.  T.  Smith,  and  that  she  so  continued  until 
the  institution  of  this  suit,  from  which  it 
follows  that  limitation  could  not  have  run 
against  her."  In  the  instant  case,  were  it 
not  for  the  coverture  of  Mrs.  Hamilton  dur- 
ing the  period  of  time  Intervening  between 
the  execution  and  delivery  of  the  deed  to 
her  and  the  filing  of  this  suit,  a  very  serious 
question  would  be  presented  as  to  whether 
or  not  by  the  exercise  of  reasonable  care  and 
dUigmce  the  mistake  In  her  deed  could  and 
would  have  been  sooner  discovered,  and  that 
the  failure  to  discover  it  was  such  laches  or 
negligence  as  would  deny  her  the  relief 
sought.  The  defendant's  pleas  of  limitation 
and  stale  demand,  however,  are  fully  met 
by  Mrs.  Hamilton's  plea  of  coverture. 

The  rule  Invoked  under  the  fifth  assign- 
ment of  error  to  the  ^Cect  that  parc^  evi- 
dfflice  Is  inadmissible  to  contradict  or  vary  a 
valid  writtrai  instrument  tree  from  firaud  or 
ambigall7  has  no  application,  aa  we  have 
heretofore  in  ^ect  h^  to  the  facts  of  this 
case.  Here  the  action  is  expressly  brought 
to  correct  a  mutual  mistake  of  the  parties 
to  the  deed  In  oueetion,  and  make  it  conform 
to  the  understanding  and  intention  of  the 
parties.  In  such  case  parol  evidence  does 
not  contradict  or  vary  the  written  Instru- 
ment, but  reforms  it  bo  aa  to  make  it  con- 
form to  the  actual  agreement  of  the  parties. 

[I]  The  objection  to  the  testimony  of  John 
Hamlltm  in  tUs  comiection,  on  the  ground 
that  tlie  witness  was  a  party  to  the  suit,  the 
transaction  inquired  about  one  with  a  dece- 
dent, and,  under  article  2302  of  the  statute, 
inadmissible,  is  not  tenable;  The  suit  is  not 
one  by  or  against  the  heir  or  legal  repre- 
sentative of  the  decedent  Hany.  The  prop- 
erty before  the  sale  to  Hra.  Randlton  was 
the  ccmimuni^  pxopexty  ot  Harry  and  the 
def^dant  in  this  suit,  Mrs.  F.  B.  Harry,  she 
having  by  reason  ot  that  fiict  an  absolute  in- 
terest of  one-half  in  it,  and  by  his  will  Har- 
ry devised  bis  half  of  said  property  to  her. 
She  ttaer^ore  stands  in  the  relation  of  a 
legatee  or  devisee,  and  "l^tees  or  devisees" 
are  not  Included  tn  the  exceptions  ot  the  stat- 
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nte.  dlieref ore,  Mrs.  Harry  not  being  sned 
as  eiecutrli  or  administratrix  of  her  de- 
ceased husband,  nor  asserting  any  right  to 
the  property  as  his  heir,  article  8690,  of  the 
present  statute,  formerly  2302,  Is  not  ap- 
pllcablfc  Newton  v.  Newton,  77  Tei.  508,  14 
S.  W.  157;  Brans  v.  Scott,  97  S.  W.  116. 

[7]  Nor  do  we  think  the  court  committed 
material  error,  if  any  at  all,  In  admitting  In 
evidence,  over  the  objection  of  the  defend- 
ant, the  abstracts  of  title  shown  to  have  been 
furnished  by  J.  M.  Harry  or  his  agent,  Guy- 
ton,  and  used  in  passing  upon  J.  M.  Harry's 
title  to  the  lots,  and  the  opinion  of  the  at- 
torney, Otis  A.  Eaton,  to  the  effect  that  J.  M. 
Harry  "had  a  good  and  fee-simple  title"  to 
the  property  in  controversy.  If  the  opinion 
of  -Mr.  Baton  was  Inadmissible  as  hearsay, 
or  for'sny  otber  reason  urged  by  the  defend- 
ant the  same  resulted  in  no  such  injury  to 
defendant  as  requires  a  reversal  of  the  case. 
There  Is  no  pretense  that  J.  M.  Harry,  at  the 
time  of  the  sale  to  Mrs.  Hamilton,  did  not 
have  title  to  the  property  in  controversy. 

[t]  And  as  to  the  abstracts  they  constitut- 
ed such  contemporaneous  data  upon  which 
the  negottatioas  and  consummation  of  the 
sale  and  purchase  of  the  lots  were  In  part 
based,  as  rendered  them  admissible  to  be 
coDflldered  by  the  Jury  In  determlMng  what 
iwoperty  J.  M.  Harry  really  Intended  to  con- 
vey.' ■  ■ 

Upon  Uie  whole,  we  condude  the  verdict 
and  Judgment  rendered  were  amply  support- 
ed by-  the  eTldem»,  that  the  assignments 
present  no  reversible  error,  and  that  the 
Judgtn^t  should  be  affirmed. 

It  la  fherocore  accordingly  so  ordered. 


.   JACKSON  WOOLEN  MILLS  v.  HOOBB 
t '  et  al. 

(Court  of  .  Civil  Appeals  of  Texas.  Tezarkaua. 
Jan.  SO,  1913.   On  Motion  for  Be* 
.   hearing,  Feb.  27,  1913.) 

1.  COBFOBATIONS  (S  661*)— FOBEiaH  COIFOaA- 
TIONS— BiGBT  TO  SUE. 

Where  a  foreign  corporation  sold  goods  to 
a  mercantile  company  in  this  state,  the  sale 
being  Interstate  commerce,  it  could  sue  on  a 
contract  afterwards  made  with  the  mercantile 
company  and  otber  of  sach  company's  creditors 
in  the  adjustment  of  its  demands  against  such 
company,  thongb  it  had  not  procured  a  permit 
to  transact  budnras  in  this  state,  as  required 
by  Bev.  CSv.  St  1911,  art  1818,  of  foreign  cor- 
porations. 

[Bd.  Note.— For  other  cases,  see  Corporations, 
Cent  Di;.  ||  HSm,  2539,  2642-^^H  2546, 
256&-26e7;  Dec.  Dig.  f  661.*] 

On  Motion  for  Rehearing. 

2.  CORTRACTB  (S  221*)— CONSTBUCTION. 

Plaintiff  sold  goods  to  a  mercantile  company, 
which  became  unable  to  pay  its  debts,  where- 
npoD  plaintiff  and  other  creditors  signed  a  con- 
tract by  which  the  mercantile  company  agreed 
to  sell  Its  assets  to  certain  jtersons  at  the  price 
named.  The  agreement  jMrovided  that  each  cred- 
itor should  have  the  right,  until  12  o'clock  noon, 
on  a  day  fixed,  in  which  to  determine  whether 


or  not  he  would  participate  with  the  vendees  in 
said  purchase  in  the  proportion  that  bis  claim 
bore  to  the  total  indebtedness,  and  that  the 
failure  of  any  creditor  to  notify  the  vendees 
before  the  time  fixed  of  his  selection  to  pajv 
ticipate  in  said  purdiase  shoald  conclude  socii 
creditor.  Held,  that  a  creditor,  desiring  to  be- 
come a  pro  rata  purchaser  of  the  debtor's  goods, 
was  required  to  give  notice  of  bis  intention  be- 
fore noon  of  the  day  fixed,  not  having  a  rea- 
sonable time  thereafter  to  notify  the  principal 
purchasers  of  such  intention. 

[Ed.  N«te.— For  other  cBBes«  we  Contzaets, 
Cent  Dig.  M  1010-1082;  Dec.  Dig.  I  221.*] 

JMV>eal  from  Smith  Gonnty  Court;  Jesw  F. 
Odom,  Jndg& 

Action  by  the  JadESon  Woolen  Mllla  against 
A.  P.  Moore  and  othras.  From  judgment  for 
defendants,  plaintiff  appeals.  Affirmed. 

R.  B.  Bozeman  and  W.  W.  Campbell,  both 
of  Alba,  for  appellant.  D.  T.  Bomar,  of  Ft. 
Worth,  and  Fitzgerald*  Butler  &  Bulloch,  of 
TyieTf  for  appellees. 

WILLSON,  C.  J.  There  Is  do  statement  of 
facts  with  the  record.  From  findings  made 
by  the  court  It  appears  that  the  Quitman 
Mercantile  Company,  a  Texas  corporatiou, 
was  Indebted  to  various  persons  In  sums  it 
could  not  pay.  Appellant,  a  Tennessee  cor- 
poration doing  business  in  Nashville,  had 
there  sold  goods  to  the  m^cantlle  company 
for  which  the  latter  had ,  not  paid.  At  a 
meeting  of  creditors  of  the  mercantile  com- 
pany, held  at  Mlneola,  Tex.,  September  27, 
1910,  an  agreement  in  writing  was  entered 
Into  between  said  mercantile  company  and 
appellees  Moore  and  Bomar,  as  follows:  "An 
agreement  made  on  the  27th  day  of  Sept., 
1910,  betweoi  the  Quitman  Mercantile  Com- 
pany, hereinafter  called  the  vendor,  and  A.  P. 
Moore,  of  Tyler,  Texas,  and  D.  T.  Bomar  of 
Ft  Worth,  Texas,  hereinafter  called  the  ven- 
dees. The  vendor  Is  tbe  owner  of  a  stock  of 
general  merchandise  Inventoried  at  about 
$8,000,  notes  and  accouuts  of  about  $3,000, 
and  a  storehouse  in  Quitman  valued  at  $1,- 
000.  The  vendor  has  liabilities  of  approxi- 
mately (12,000,  and  is  unable  to  meet  Its 
liabilities  as  they  mature.  Its  creditors,  or 
a  majority  of  them,  have  agreed  that  the  to- 
tal value  of  its  assets  is  the  sum  of  $4,000. 
The  vendees  are  willing  to  purchase  same  at 
said  price.  For  a  valuable  consideration  the 
vendor  and  tbe  vendees  have  agreed  with 
respect  thereto  as  follows:  First  The  ven- 
dor has  and,  does  hereby  agree  to  sell  to  the 
vendees  the  entire  assets  of  the  vendor  of 
every  kind  and  character,  including  tbe  lia- 
bility of  the  stockholders  of  said  company 
to  It  for  unpaid  subscriptions  of  the  capita] 
stock  thereof,  and  including  all  cash  on  band, 
free  and  clear  In  Incumbrances,  at  the  price 
of  $4,000,  payable  in.  cash,  and  the  vendees 
have  and  do  hereby  agree  to  purchase  said 
assets  and  to  pay  for  same  In  cash  at  said 
prices  as  aforesaid.  Second.  This  transac- 
tion to  be  consnrnmated  just  as  quidcly  as  the 
names  and  residences  of  the  ciedlton  of  tbe 
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Tender  can  be  ascertained  and  their  ratifica- 
tion obtained.  Third.  Sadit^  the  credttonttf 
the  vendor  shall  have  the  rli^t  vnta  12  o'clock, 
noon,  on  Monday,  Oct  8,  1910,  In  whldi  to 
determine  whether  or  not  he,  she,  or  It,  shall 
participate  ■with  the  vendees  In  said  purchase 
in  the  proportion  that  hla,  her,  or  Its,  claim 
shall  bear  to  the  total  indebtedness  of  the 
vendw,  and  on  the  failure  of  any  creditor  to 
notify-  the  vendees  at  their  respective  ad- 
dressee on  or  before  the  time  bereinbeforo 
fixed  of  his,  her,  or  Its,  selection  to  so  par- 
ticipate In  said  pnrdiase  shall  condude  sndi 
creditor.  In  witness  whereof,"  eta  Follow- 
ing the  Blgnatoree  of  the  mercantile  company 
and  Afoore  and  Bomar  to  the  agreement  was 
the  following:  "We,  the  undersigoed  credi- 
tors <^  the  vendor,  herein  consent  t/o  the 
sale  evidenced  by  the  agreement  to  which 
this  is  attached.  [Signed]  Taylor  Bros.,  by 
W.  M.  CampbeU,  Atfy;  Utchfield  Clo.  Co., 
by  W.  M.  CampbeU,  Att'y ;  Jackson  Woolen 
by  W.  M.  Campbell,  Att'y,"  and  other 
creditors  of  the  mercantile  company.  The 
court  further  found  that  on  September  28, 
1010,  Bomar,  acting  for  himself  and  for 
Sfoore,  prepared  and  mailed  to  each  of  the 
mercantile  company's  creditors,  Including  ap- 
pellant, a  letter  as  follows:  "Dear  Sir:  At 
a  meeting  of  the  creditors  of  the  Quitman 
Mercantile  Company,  held  at  Mineola,  Texas, 
at  1  o'clock  p.  m  at  the  office  of  Hart  & 
Hart,  on  September  27,  1010,  at  which  there 
was  present'the  represeitfatlves  of  about  70% 
of  the  creditors  of  said  company,  it  was  unan- 
imously agreed  by  all  creditors  present  that 
the  best  interest  of  all  parties  at  Interest 
was  to  sell  the  assets  of  said  company  then 
and  there,  and  at  the  best  price  obtainable, 
and  in  pursuance  of  this  an  agreement  was 
entered  into  between  the  Quitman  Mercantile 
Company,  A.  P.  Moore  of  I^ler,  Texas,  and 
D.  T.  Bomar  of  Fort  Worth,  Texas,  by  which 
said  company  sold  to  Moore  and  Bomar  all 
of  the  assets  of  said  company  at  the  price  of 
$4,000  cash,  with  the  agreement  and  under- 
standing that  the  transaction  should  be  con- 
summated as  quickly  as  possible  and  that 
each  creditor  of  the  Quitman  Mercantile 
Company  should  have  the  right,  until  noon  of 
Monday,  October  8,  1910,  In  which  to  deter- 
mine whether  or  not  he,  she,  or  It,  would 
participate  in  the  benefits  of  said  purchase 
in  the  proportion  that  their  debt  should  beer 
to  the  total  liabilities  of  the  company.  A 
statement  made  np  by  a  man  named  Crad- 
dock,  at  the  instance  of  the  stockholders  of 
said  company,  showing:  merchandise  on  hand, 
including  fixtures,  $8106.48;  store  house  and 
lot  In  Quitman,  $1000;  outstanding  accounts, 
$3272— total  $12170.04.  And  accounts  due  to 
various  creditors,  Including  banks,  of  ap- 
IWDxlmately  $12000.  I  therefore  advise  yon 
of  these  facts  with  the  request  that  yon  at 
once  signify  your  approval  of  the  transaction, 
and  that  you  advise  at  once  whether  or  not 
yon  deriire  to  become  one  of  tbo  purduuers 


of  the  jwoperty  with  Mr.  Moore  and  mysdf 
on  the  basiB  above  indicated,  or  whether  yon 
will  accqit  your  pro  rata  share  of  the  proceeds 
ot  the  sale."  By  a  telegram  delivered  to  tb» 
Western  Union  Telegraph  Company  at  Ja<A:- 
son,  Tenn.,  at  11:36  o'dock  a.  m.  at  Octobor 
3,  1910,  and  a  letter,  properly  addressed  and 
stamped,  deposited  In  the  post  office  at  Jack- 
son before  noon  of  said  October  8,  1910,  ap- 
pellant notified  aMtellees  oi  its  acceptance 
ct  the  offer  to  permit  it  to  become  a  pur- 
chase of  the  property  with  them,  ^le  tele- 
gram was  delivered  at  appellee  Bomar's  of- 
fice in  Ft  Worth  at  12:85  p.  m.  of  October 
3,  1910,  and  the  letter  in  due  course  of  the' 
malls.  On  said  October  3,  1910,  app^loes 
sold  the  property  they  had  purchased  of  the 
mercantile  company  for  $4,000  in  accordance 
with  the  agreement  for  about  $6,00^  and 
afterwards  refused  to  permit  appellant  to 
share  with  them  as  a  purchaser  in  the  prof- 
its of  the  transaction,  notwithstanding  ap- 
pellant's ability  and  willingness  to  pay  its 
proportionate  part  of  the  purcha^^  price  to 
the  mercantile  company.  Appellant  thereup- 
on commenced  this  suit,  setting  out  In  Its 
petition  the  facts  recited,  and  praying  a  re- 
covery against  appellees  in  the  sum  of  $300 
as  Its  damages.  The  court  construed  the  con- 
tract set  out  as  requiring  notice  of  appel- 
lant's acceptance  of  the  offer  to  permit  It 
to  become  a  purchaser  with  them  'of  the  proiH 
erty,  to  be  given  appellees  before  noon  of 
October  3,  1910,  and  because  such  notice  did 
not  reach  them  before  that  hour,  and  also 
because  he  was  of  the  opinion  that  appellant, 
being  a  foreign  corporation,  must  have  com- 
plied with  articles  1314  et  seq.  of  the  Re- 
vised Statutes  of  1911  to  be  entitled  to  main- 
tain the  suit,  determined  ai^llant  was  not 
entitled  to  recover  as  sought,  and  rendered 
Judgment  in  favor  of  appellees. 

A  majority  of  the  court  are  of  the  oirinlon 
that  the  contract  between  the  mercantile 
company  and  appellees  should  be  construed 
to  mean  tliat  appellant  as  one  of  the  credi- 
tors of  the  mercantile  company  had  until  12 
o'clock  noon  of  October  3,  1910,  to  deter- 
mine whether  It  would  become  a  purchaser 
with  appellees  of  the  property  of  the  mer- 
cantile company  or  not,  and  a  reasonable 
time  thereafterwards  to  notify  appellees  of 
the  fftct  If  It  desired  to  become  such  a  pur- 
chaser. In  reaching  this  conclusion  weight 
was  given  by  the  majority  of  the  court  to  the 
f&ct  that  in  the  letter  dated  September  28, 
1910.  Bomar  stated  that  by  the  terms  of  the 
contract  each  creditor  of  the  mercantile  com- 
pany had  "until  noon  of  Monday,  October  3, 
1910,  in  which  to  determine  whether  or  not 
he  would  participate  in  the  benefits  of  the 
purchase,"  and  said  nothing  about  the  provi- 
sion in  the  contract  tlut  "the  failure  of  any 
creditor  to  notify  the  vendees  at  their  re- 
spective addresses  on  or  before  the  timebere- 
int>efore  fixed  (to  wit,  12  o'clock,  noon,  of 
Monday,  October  8,  IftlQ),  of  his  aelectlon  to 
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BO  participate  in  said  pnichose  aball  coii^ 
dade  such  creditor."  Tlie  writer  thinks  the 
omtract  should  be  construed  as  requiring  ap- 
peliant  before  the  hour  spedfled,  not  only  to 
determine  whether  it  wished  to  become  such 
a  purchaser  or  not,  but  also.  If  it  determined 
It  did,  to  notify  appellees  of  the  fact  It 
seems  to  him  that  the  language  used  in  the 
third  paragraph  of  the  contract  Indicates 
audi  to  have  beoi  the  intention  of  the  parttes 
with  sufficient  deamess,  and  Oat  the  con- 
stmction  giren  it  by  appdlees,  even  if  their 
said  letter  should  be  treated  as  one  constrn- 
ing  the  meaning  of  the  coutrafA,  should  not 
be  given  any  effect  in  determiiring  their 
rights.  Determining  a  given  matter  Is  a 
mental  op&raUon,  the  result  of  which  can  be 
known  mly  by  words  or  ctrnduct  of  the  party 
entitled  to  determine  it  VHien  tlie  parties 
used  the  word  'determine"  In  the  third  para- 
graph of  the  contract,  they  evidently  did  not 
contemplate  that  the  condusion  readied  l>y 
the  creditor  might  lie  concealed  In  his  mind 
until  the  time  spedfled.  ^niey  must  have 
contemplated  that  the  creditor^  having  reach- 
ed a  condusion.  should  make  it  known  before 
tliat  time.  That  they  did  contemplate  that 
the  writer  thinks,  is  clearly  shown  by  the 
stipulation  in  the  same  paragraph  that  "the 
failure  of  any  creditor  to  notify"  before  the 
time  spedfled  should  operate  to  deprive  him 
of  the  right  to  become  a  purchaser  with  ap- 
pellees of  the  property.  But,  If  the  contract 
should  be  treated  as  ambiguous,  and  If 
weight  therefore,  should  be  given  to  the  con- 
struction placed  upon  it  by  the  parties,  the 
writer  is  of  the  opinion  that  the  letter  re- 
ferred to  should  not  be  held  to  show  that  ap- 
pellees construed  It  to  mean  what  the  major- 
ity of  the  court  have  determined  it  did  mean. 
By  its  Indorsement  thereon  in  writing,  made 
at  the  time  the  contract  was  entered  Into, 
appellant  consented  to  its  terms,  and  thereby 
became  a  party  to  it  It  knew  the  contents 
thereof  as  well  as  appellees  knew  them,  and 
could  not  claim  to  have  been  misled  by  any- 
thing In,  or  omitted  from,  the  letter ;  and  It 
was  spedally  requested  In  the  conclusion  of 
the  letter  to  "at  once"  advise  appellees  wheth- 
er it  desired  to  become  one  of  the  purdiasers 
of  the  property  or  not  In  view  of  this  re- 
quest keeping  in  mind  that  appellees  were 
writing  about  a  contract  appellant  was  a 
party  to,  the  writer  does  not  think  the  letter 
meant,  nor  that  appellant  had  a  right  to  as- 
sume it  meant,  that  appellees  construed  the 
contract  to  mean  that  appellant  had  until  12 
o'clock  noon  of  October  3d  to  determine 
whether  it  would  become  a  purchaser  with 
them  or  not  &nd  a  reasonable  time  thereaft- 
erwards  In  which  to  notify  them  of  the  fact 
To  his  mind  the  request  rather  Indicated  ai>- 
pellees  had  not  so  construed  it  but  desired 
that  the  condusion  reached  by  appellant 
should  be  made  known  to  them  before  the 
time  specified  in  the  contract 
[1]  We  agree  that  the  oonduslon  xeached 


by  the  court  bdow  tttat  antdlan^  because  a 
for^gn  corporation,  was  not  entitled  to  main* 
tain  Its  suit  was  erroneous.  The  conrt  found 
as  a  fact  that  the  eale  of  the  goods  by  ap- 
pellant to  the  mercantile  cmnpany  was  Inter- 
stoto  commerce^  and  therefwe  that  lytpdlant 
was  entitled  to  maintain  a  suit  against  that 
company  for  the  price  tiuxeof,  notwithstand- 
ing it  had  not  procured  a  permit  to  transact 
business  in  this  state;  but,  having  alsoLfound 
that  a^vellant  had  not  pzocured  a  permit  to 
transact  business  In  this  states  and  Uiat  the 
contract  between  the  mercantile  company  and 
appellees  oorerlng  the  purchase  of  the  goods 
"was  signed  the  plaintiff  by  Ito  attorney, 
W.  M.  Campbell,  and  that  same  was  made  in 
the  state  of  Texas  to  be  performed  within 
the  limits  of  said  stat^  and  In  no  xeepect 
Involved  the  transactira  of  Interstate  com- 
merce," concluded  antellant  conld  not  main- 
tain its  suit  against  appdlees.  Dlscnsslns 
the  stetute  (article  1318,  Rev.  Stat  of  leU) 
invoked  to  supptnt  the  judgment  wtdiA  de- 
nies to  a  foreign  corporatlim  a  rii^t  to  main- 
tain a  suit  In  the  conrte  of  this  stete  upon 
any  demand,  unless  it  has  filed  its  articles  of 
incorporation  for  the  purpose  of  procuring  a 
permit  to  transact  business  In  this  stete,  the 
Supreme  Court  said:  "The  purpose  of  the 
statute  was  probably  twofold:  One  to  pro- 
tect the  peoi^e  of  the  stete  from  irresponsible 
foreign  corporations  by  affording  the  means 
by  which  they  could  readily  ascatein  such 
Information  In  refe^nce  to  them  as  Is  ordi- 
narily afforded  by  tnelr  diarters;  the  other 
to  place  them  upon  the  same  footing  as  like 
domestic  corporations  by  requiring  them  to 
pay  a  like  fee  for  a  permit  to  do  business 
as  Is  required  of  a  domestic  corporation  for 
filing  Its  charter.  See  Itev.  Stet  art  2439. 
It  is  to  be  presumed,  therefore,  ttiat  the  busi- 
ness had  in  view  In  making  the  requirement 
was  the  ordinary  business  of  the  company — 
the  business  It  was  organized  to  pursue,  and 
which  its  charter  empowered  it  to  pursue. 
Had  It  been  Intended  to  prohibit  a  foreign 
corporation  from  collecting,  extending,  ad- 
justing, or  bringing  suit  for  a  debt  contract- 
ed elsewhere,  It  would  have  been  easy  to 
have  made  that  intention  plain.  If  it  was 
the  puriwse  of  article  745  (1314  of  the  Rev. 
Stet  1011)  to  deny  the  corporation  the  comi- 
ty which  Is  usually  extended  throughout  the 
stetes  of  the  Union  of  bringing  suits  in 
the  courta  of  thU  stete,  artlde  746  (1318 
of  the  Rev.  Stet  1911)  was  wholly  unnec- 
essary. On  the  other  hand,  that  article 
shows  that  such  was  not  the  purpose.  It 
in  effect  merely  denies  the  right  of  a  foreign 
corporation  to  bring  suit  upon  any  cause  of 
action  arising  after  It  bad  done  buslnesa  in 
the  stete  without  a  permit  thus  showing  tbat 
it  was  regarded  that  bringing  a  suit  in  court 
was  not  doing  business  within  the  purview  of 
artlde  746.  If  bringing  suit  to  collect  a  debt 
be  not  doing  business  within  the  meaning  of 
the  provision  in  question,  how  can  the  adjoat- 
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ment  of  a  debt  be  sn<9i  bnalneas."  Secnrlty 
Ca  T.  Bank,  93  Tex.  680,  67  S.  W.  23.  Tbe 
fttfts  in  the  case  dted  were  that  the  Wichita 
Roller  Mill  Company,  a  Texas  corporation, 
bad  borrowed  of  a  loan  company,  also  a 
Texas  corporation,  tbe  sum  of  f7,000,  for 
vhtch  it  executed.  Its  bond,  and  to  secure 
aame  had  given  the  loan  company  a  mortgage 
on  its  locvertar.  The  loan  company,  through 
ft  broker  In  C<ninectlentt  sold  Qie  bond  to 
the  secnrlty  company,  a  Connecticnt  corpora- 
tion. The  mill  company  having  thlled  to  pay 
the  bond,  the  security  company  recovered  a 
judgment  against  it  in  a  Texas  court  for  the 
sum  of  $8,800.36.  and  foreclosing  the  mort- 
gage on  the  mill  company's  property.  The 
Panbandle  National  Bank,  having  a  mortgage 
on  the  same  properly,  but  subject  to  the  one 
made  to  the  loan  conu)any,  to  prevent  a  sale 
of  the  property  agreed  with  the  security  com- 
pany to  pay  it  all  but  f 7.000  of  Its  judgment, 
and,  the  mill  company  being  insolvent,  to 
have  a  new  milling  company  to  assume  the 
payment  of  the  $7,000  and  secure  same  by  a 
mortgage  on  the  same  property.  This  was 
accordingly  done.  In  the  mortgage  made  to 
the  security  company  by  the  new  mfUIng  com- 
p&ny  the  latter  bound  Itself  to  keep  certain 
buildings  covered  by  the  mortgage  insured 
for  the  benefit  of  the  secnrlty  company.  The 
salt  was  on  two  policies  of  insurance  Issued 
to  the  bank  at  a  time  when  it  was  the  legal 
owner  of  the  buildings,  but  payable,  in  case 
of  loss,  to  the  security  company  as  its  inter- 
est might  appear.  The  court  held  that  the 
transaction  between  the  parties  whereby  the 
secarity  company  extended  the  time  for  the 
payment  of  the  debt  due  It  and  took  new  se- 
<>urlty  for  same  was  an  adjustment  of  Its 
claim  which  it  had  a  right  to  make  without 
procuring  a  permit  to  transact  business  in 
this  state,  and  that  it  had  a  rtght  to  main- 
tain its  suit  against  the  insurance  companies, 
the  new  milling  company,  and  the  hank.  We 
thhik  the  facts  of  this  case  bring  It  within 
the  ruling  made  by  the  Supreme  Court  In  the 
case  cited.  It  was  In  the  adjustment  of  its 
demand  against  the  mercantile  company  that 
appellant  became  a  party  to  t3ie  contract  be- 
tween that  company  and  appellees,  and  we 
think  It  could  maintain  a  suit  to  enforce 
rights  it  acquired  under  that  contract,  not- 
withstanding it  had  not  procured  a  permit  to 
transact  bosluess  in  this  stata 

The  omclnslon  reached  secesritates  a  re- 
▼eml  of  the  Jndgmentf  and  as  fbe  court 
found  that  appellant,  if  It  bad  been  treated 
as  a  purchaser  with  appellees  of  the  mercan- 
tile c(Hnpany*s  property,  would  have  realised 
the  sam  of  t27&9l^  there  Is  no  reason  why 
the  cause  should  be  remanded  for  a  new 
triaL  Therefore  Judgment  will  be  here  ren- 
dered that  anwllant  recover  of  appellees 
said  sum  at  $278.90;  6  per  cent  interest 
thereon  from  October  3,  1910^  and  the  costs 
of  this  court  and  the  court  below. 


On  Motion  for  a  Rehearing. 

[I]  Having  considered  the  question  again, 
we  are  of  opinion  the  court  below  did  not  err 
when  he  construed  the  contract  aa  requiring 
appellant.  If  It  desired  to  become  a  purchaser 
with  appellees  of  the  goods,  to  notify  them 
of  the  fact  before  noon  of  October  3,  1910. 
The  testimony  being  undisputed  that  appel- 
lant did  not  so  notify  api}ellees,  we  are  fur- 
ther of  the  opinion  that  the  Judgment  of  the 
court  below  denying  appellant  a  recovery  aa 
sought  by  it  was  not  erroneoua  It  follows 
that  we  think  the  action  of  this  court  in  set- 
ting aside  the  Judgment  of  the  court  below 
was  erroneous.  Therefore  the  motion  for  a 
rehearing  will  be  granted,  the  Judgment  here- 
tofore rendered  by  us  will  be  set  aside,  and 
the  Judgment  of  the  court  Mov  will  be  af> 
firmed. 


RAU  r.  AMERICAN  NAT.  INS.  GO. 
(Goort  <a  cavil  Appeals  of  Texas.  DalUa 
Maieh  1,  1918.) 

1.  AcnoR  (I  53*)— Sepabatx  OAtrsBS  or  Ac- 
tion—Installments  OF  iNSnaANCK  POUCT. 

A  bolder  of  an  accident  and  health  in- 
surance policy  providing  for  a  monthly  indem- 
nity la  case  ct  disalxiiity  bas  a  distinct  and  sep- 
arate tight  of  action  for  each  monthly  Instau- 
luent. 

[Ed.  Note.— For  other  cases,  see  Actton,  Gent 
Dig.  St  649^:  Dec.  Dig.  |  6a*] 

2.  Injunqtiok  (i  26*)— Aoizons-^uooBBSivs 

Actions. 

Id  the  absence  of  any  alleged  defense  avoid- 
ing the  policy,  or  any  denial  of  liability  thereon, 
equity  will  not  enjoin  insured,  under  a  health 
and  accident  policy  providing  monthly  indemnity 
for  disability,  from  bringing  suits  fbr  each  part 
of  the  indemnity  as  it  bectunes  due. 

[Ed.  Note.— For  other  cases,  see  Injanction, 
Cent.  Dig.  ||  24-40,  B4-61;  Dec  Dig.  S26.*] 

Ai^eal  from  Freestone  Goun^  Court;  H. 
B.  Daviss,  Judge. 

Action  by  Ed  J.  Rau  against  the  American 
National  Insurance  Company.  From  an  or- 
der granting  a  temporary  Injunction  re- 
straining plaintiff  from  instituting  other  and 
additional  suits  against  defendant,  plaintiff 
appeals.  Reversed  and  injunction  dissolved. 

A  B.  (Jeppert,  of  Teagne,  for  appellant 

RAINEY,  a  J.  This  is  an  appeal  from  an 
OTier  granting  a  temporary  Injunction  In 
favor  of  app^e^  restraining  appellant  from 
instituting  other  and  additional  suits  against 
aivellee  on  a  "obtain  contract  of  accident 
and  health  insurance,  Na  so  long  as 

suit  In  the  county  court  of  Freestone  county 
and  salt  No.  1262  In  Justice  court  of  Prednct 
Na  6  (tf  Freestone  county,  Tex.,  shall  remain 
pending  and  undisposed  of  upon  the  dockets 
of  said  courts." 

Appellant  held  a  policy  of  accident  and 
health  insurance,  numbered  68390.  iraued  by 
ai^Uee,  vrhlch  poUcy  provided  for  a  modtli- 
ly  Indemnity  of  $100  per  month  during  the 
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period  of  Injury,  not  to  exceed  24  moDths. 
At  the  time  the  Injunction  was  granted  ap- 
pellant had  pending  two  suits,  one  for  $1,000 
for  10  monthly  Installments  In  the  county 
court,  and  one  in  the  Justice  court  for  $100 
for  1  monthly  installment,  claiming  said 
amounts  had  accrued  and  were  due  under 
the  terms  of  said  contract,  by  reason  of  his 
having  beea  injured  and  disabled,  and  In 
said  suits  it  was  alleged  that  they  were 
brought  wittiout  prejudice  to  suit  on  other 
Installments  that  might  become  due  in  the 
fotore.  A^Kllee  alleged  as  a  ground  for  an 
injunction  as  follows:  *'And  this  idalntlff 
hen  now  alleges  that  the  sa'ld  Ed  J.  Ban, 
by  electing  to  file  his  said  suit  In  the  county 
court,  as  aforesaid,  in  which  he  sues  this 
plaintUt  for  $1,000  damages  under  his  said 
allied  policy  of  insurance  and  contract  of 
indemnity,  is  estopped  from  sning  In  any 
other  court  for  further  damages,  based  upon 
said  contract  of  insurance" — and  after  ai- 
ling the  institution  of  the  suit  by  appel* 
lant  in  the  Justice  court,  iwoceeds :  "And  the 
said  Ed  J.  Rau  Is  threatening  to  sue  and 
will  Institute  different  and  other  suits  month- 
ly In  the  said  justice  court  against  this  plain- 
tiff, based  upon  the  same  contract  and  policy 
of  Insurance  and  same  alleged  Injury  and 
cause  of  action,  unless  restrained  and  en- 
Joined  from  so  doing,  and  will  harass  this 
plaintiff  and  cause  It  to  employ  counsel  and 
defend  suits  so  Instituted  by  defendant,  Ed 
J.  Rau,  who  is  wholly  InsolTent,  and  will 
greatly  damage  this  plaintiff,  for  which  It 
will  suffer  irreparable  injury,  and  for  which 
It  has  no  adequate  remedy." 

[1,2]  Appellee  In  its  petition  for  an  In- 
junction does  not  allege  any  defense  that  will 
avoid  the  policy,  nor  In  any  way  deny  lia- 
bility, but  claims  an  estoppel,  except  as  to 
the  10  installments  for  which  suit  bad  been 
Instituted  In  the  county  court,  and  seeks  an 
injunction  to  prevent  other  suits  which  will 
Tex  and  harass  It,  etc.  O'he  bringing  of  the 
suit  in  the  county  court  on  the  10  install- 
ments, then  past  due,  did  not  estop  appellant 
from  Instituting  suits  on  the  other  install- 
ments when  due,  if  not  paid,  and  if  ai^llee 
was  vexed  or  harassed  thereby.  It  must  sub- 
mit or  pay  the  installments.  By  the  terms 
of  the  policy  ai^lee  had  contracted  to  in- 
demnify appellant,  if  he  was  disabled  by  ac- 
cident, by  the  payment  monthly  of  the  sum 
of  $100, ,  not  to  exceed  24  months,  for  the 
time  appellant  was  disabled.  App^ant  bad 
a  right  of  action  for  each  monthly  install- 
ment, each  being  distinct  and  separate  from 
the  other,  and  ther^ore  he  was  entitled  to 
bring  suit  on  each  Installment  as  it  became 
due,  if  not  paid,  and  appellee  was  not  en- 
titled to  an  injunction  without  showing  some 
valid  reason  therefor.  Williams  v.  Ck)rulce 
Works,  46  Tex.  Civ.  App.  70,  101  S,  W.  839; 
Backe  t.  Brewing  Ass'n,  17  Tex.  Civ.  App. 


167,  42  S.  W.  774 ;  Ins.  Co.  t.  Franklin,  102 
Ky.  S12,  43  S.  W.  709.  In  the  Franklin  Case, 
supra,  which  is  in  point,  the  court  said: 
"Upon  making  the  necessary  proof  of  in- 
jury, we  think  he  was  entitled  to  the  weekly 
indemnity  provided  for  in  the  policy,  and  In 
the  absence  of  any  agreement  to  the  con- 
trary, this  should  be  paid  to  him  weekly,  in 
accordance  with  what  we  think  is  the  natu- 
ral import  of  the  language  used  in  the  poli- 
cy. And  this  would  also  seem  to  be  more  In 
accord  with  the  probable  intention  of  the 
parties  to  the  contract,  and  certainly  more 
In  acearA  with  the  probable  needs  of  the  in- 
jured ben^dary,  whose  loss  of  time  is 
sought  to  be  made  up  to  bim  by  weekly  In- 
demnltleB." 

The  Judgment  Is  rerersed,  and  the  Injnnc- 
tlMi  dissolved. 


NEWTON  et  aL  v.  ElASTBBWOOD. 

(Court  of  Civil  Appeals  of  Texas.  Texarkana. 
Feb.  6,  1913.    On  Motion  for  Be- 
heariog,  Bfarch  6, 1913.) 

1.  Appeal  anb  Ebbob  (t  K^*)— Rbtrw — 
Obounds  op  Jcughent. 

A  Judgment  clearly  li^t  should  be  mum- 

tained  on  appeal,  regardless  of  the  grounds  as- 
signed by  the  trial  Judge. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  3403,  84IM,  34^-3424, 
3427-^430;  Dec.  Dig.  |  854.*] 

2.  EsTopraL  a  S^)— Pbofbbtt  GOSTSnD— 
Afteb-Aoquibeo  Title. 

Where,  after  conveying  land  by  warranty 
deed,  the  grantors  acquired  title  at  Bherjff*B  sale 
under  a  claim  of  subrogation  under  a  mortgage 
previously  given  by  themselves  and  a  decnised 
brother,  sndi  title  passed  to  tbelr  vendee,  if  the 
Judgment  under  which  the  sale  was  made  was 
valid. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  IS  99-107;  Dec  Dig.  S  38.*] 

8.  DfeSCENT  ANU  DlSIUBCrriOR    (i    129*)  — 

Debts  op  InTSSTATB— Mobtoaoss. 

On  the  death  of  one  of  three  joint  mort- 
gagors, the  indebtedness  remalnecf  a  claim 
against  decedent's  estate;  bis  property  desceod- 
ing  to  his  heirs  burdened  with  that  debt  and 
the  mortgage  given  to  secure  its  paymenL 

[Ed.  Note. — For  oUier  case&  see  Descent  and 
]^tilbntlon,  Cent  Ddg.  |  471;  Dea  Vig.  f 

4.  SUBBOOATIOK  (|  41*)— PATMENT  BT  JOINT 

Mobtoaoob— Evidence— SiTFFiczEncr. 

Evidence  h0ld  to  show  that  a  minor's 
guardian  paid  out  of  the  minor's  funds  an 
amount  due  from  the  minor's  father  on  accoant 
of  a  mortgage  executed  by  him  jointly  with  bis 
brothers,  precluding  a  subsequent  claim  by  the 
brothers  of  right  to  s|4trogabon  under  the  mort- 
gage on  account  of  having  paid  the  entire  debt. 

[Ed.  Note.— For  otheif  cases,  see  Subrogation. 
Cent.  Dig.  SS  109-118;  DecTblg.  f  41.»J 

5.  Infants  (§  42*)  —  Judgment  Aoaiitst 
Wabd  — Sale  of  Pbopebtt  —  Deid— Valid- 
ity. 

After  the  death  of  one  of  three  brothers, 
wbo  jointly  owned  land,  the  survivors  sued 
decedent's  minor  heir,  then  an  infant,  to  fore- 
close a  Uen  claimed  by  subrogation  under  a 
mortgage  given  by  the  three  brothers,,  though 
the  amount  due  from  decedent  had  been  peud 
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out  of  funds  in  the  bands  of  one  ol  the  surviv- 
ing brothers  as  guardian  of  the  minor.  Beld, 
that  a  deed  taken  by  the  snrfivisg  brothers  at 
ataerilTa-  sale  under  such  foreclosure  was  void, 
aod  subject  to  attack  in  an  action  by  the  minor, 
after  removal  of  bis  disabilities,  brought  againat 
the  surviving  brothers  and  their  grantees. 

[EM.  Note. — For  other  cases,  see  Infants,  Cent 
Dig.  5  »3;  Dec  Dig.  S  42.*] 

a  BSTOPFEL  (S  40*)— AfTBB-AcqtJIBBD  TiTLK. 

The  equitable  rule  that  title  acquired  by  a 
vendor  after  his  conveyance  Inures  to  the  bene- 
fit of  his  veudee  implies  an  acquisition  of  a 
right  which  justly,  as  between  the  parties,  be- 
longs to  the  vendee,  and  does  not  apply  to  a 
title  hdd,  actually  or  constructively,  by  the 
vendor  in  trust  for  a  third  party;  and  hence 
title  acquired  by  vendors  at  sherifTs  sale  under 
a  suit  fraudulently  prosecuted  against  their  de- 
ceased brother's  minor  heir,  for  whom  one  of 
them  was  guardian,  did  not  paM  to  their  vendee 
as  an  after-acquired  title. 

[Ed..  Note.— For  other  cases,  see  Bstoppel, 
Cent.  Dig,  |  119;  Dec  Dig.  (  4».*] 

7.  ATTOaUKT  AND  CLIENT  (|  104*)— KNOWL- 
XDDE  OF  ATrOBNET—IUPOTATION  TO  CUKIfT. 

Knowledge  of  an  attorney  will  be  Imputed 
to  his  client,  if  it  was  acquired  in  a  tnuisaction 
in  which  the  former  was  aetinc  as  flie  latter** 

attorney  at  the  time. 

[Ed.  Note.— For  other  cases,  see  Attorney 
and  GUent,  Cent.  Dig.  H  92,  9S,  1020;  Dec 
Dig,  {  104.»] 

8.  EXKCUTOES  AND  ADMINISTBATOES  (8  388*> 
— ADMINISTBATOB'S  SaLIX—TiTLE  ACQtJIBXD. 

A  purchaser  at  an  administrator's  sale  ac- 
quires only  such  interest  as  the  estate  owned. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent  Dig.  {{  1573-1582; 
Dec  Dig.  i  388.*] 

On  Motion  for  Behearing. 

9.  Eotofpel  (S  3&*)— Afteb-Aoquibed  Title. 

A  purchaser  who  relies  upon  estoppel  for 
an  after-acquired  title  can  have  no  greater  right 
than  has  the  grantor  against  whom  the  estoppel 

is  claimed. 

[Ed.  Note.— For  other  cases,  see'  Bktoppel, 
Cent  Ettg.  I  84 ;  Dec  Dig.  S  35.«1 

la  Estoppel  ffi  44*)— Right  to  Assert. 

A  title  by  estoppel  can  be  urged  only 
against  tbose  who  were  estopped  by  the  facts 
reUed  on.  and  does  not  extend  to  one  who  is 
not  a  privy  in  Uood  or  estate  to  the  persons 
against  whom  an  eptoppel  was  originally  avail- 
able. 

[Ed.  Note.r-For  other  cases,  see  Estoroel, 
Cent  Dig.  H  111,  113;  Dec.  Dig.  |  44.*] 

Appeal  from  District  Court,  Taylor  Coun- 
ty; T.  L.  Blauton,  Judge. 

Action  by  Homer  L.  Easterwood  against 
J.  C.  Newton  and  others.  Judgment  for 
plaintiff,  and  defendants  appeal.  Affirmed. 

Kirby  A  Davidson  and  Hardwicke  & 
Hardwlcke,  all  of  Abilene,  and  Theodore 
Mack,  of  Ft  Worth,  for  appellants.  Scar- 
borough ft  Hickman  and  O.  6.  Whittoi,  all 
of  Abilene,  for  appellee. 

HODGES,  3.  In  July,  1888,  T.  J.,  H.  J., 
and  O.  T.  Easterwood,  three  brothers,  own- 
ed two  tracts  of  land,  situated  In  Taylor 
eotmty,  TeX;,  of  640  acres  each,  known  as 
sectiona  48  and  64.  They  also  owned  in 
cfHnmon  a  number  of  horses,  mules,  cattle, 
and  farming  Implements.   In  July  of  1888 


they  executed  a  mortgage  upon  sectloti  64 
and  440  acres  out  of  section  48  to  secure  the 
payment  of  their  Joint  not«  for  the  sum  of 
$2,375,  payable  to  the  Jarvis-Conklln  Mort- 
gage Trust  Company,  due  five  years  after 
data  In  November,  1889.  the  Easterwoods 
sold  section  54  to  S.  H.  Trees,  who  assumed 
and  thereafter  paid  $1,000  of  the  debt  due 
to  the  mortgage  company,  reducing  it  to 
11,375.  In  November.  1891,  G.  T.  Easter- 
wood died,  leaving  as  his  only  heirs  his 
wife,  Maggie  Easterwood,  and  a  son.  Homer 
L.  Easterwood.  The  latter  is  the  appellee 
in  this  suit,  and  was  then  a  small  child  one 
year  old.  G.  T.  Easterwood's  Int^st  In 
the  property  ahove  referred  to  was  acquired 
prior  to  his  marriage,  and  was  his  s^arate 
estate.  His  land  passed  to  bis  minor  son 
incumbered  with  the  life  estate  of  the  ^Idow 
and  with  the  debt  previously  referred  to. 
On  April  6,  1883,  T.  J.  and  H.  J.  Easter- 
wood, joined  by  Maggie  Easterwood,  sold 
section  48  to  W.  A.  Grounds.  The  deed  re- 
cited a  cash  consideration  of  $5,020,  and 
purported  to  convey  the  entire  tract,  and 
contained  covenants  of  general  warranty. 
At  the  time  this  sale  was  made,  the  Easter- 
woods also  executed  to  Grounds  a  bond  for 
title.  In  April,  1891.  H.  J.  Easterwood  filed 
his  application  therefor  and  was  appointed 
guardian  of  the  estate  of  the  minor.  Homer 
L.  Easterwood.  His  bond  was  filed  and  ap- 
proved, with  T.  J.  Easterwood  and  others 
as  snretles  thereon.  In  January,  1893.  In 
February,  1893,  the  mortgage  given  by  the 
Easterwoods  to  the  Jarvis-Conklin  Mort- 
gage Trust  Company  was  paid  off,  and  a  re- 
lease executed  within  a  short  time  there- 
after. T.  J.  and  H.  J.  Easterwood  about 
that  time  moved  to  the  Indian  Territory. 
In  1895  a  salt  was  filed  In  the  district  court 
of  Taylor  county.  In  the  name  of  H.  J.  and 
T.  J.  Easterwood,  against  Maggie  Easter- 
wood and  the  appellee,  Homer  L.  Easter- 
wood ;  the  latter  being  thea  about  five  years 
of  ag&  This  suit  was  numbered  977  on  the 
docket  and  was  filed  by  the  attorney  tot  the 
plalntifb.  The  petition  recited  the  existence 
of  the  original  debt  due  from  the  Easter- 
woods to  the  Jarvis-Conklln  Mortgage  Trust 
Company  and  the  mortgage  given  to  secure 
Its  payment,  alleged  that  It  iiad  been  paid 
off  by  the  plaintiffs  in  that  suit  out  of  their 
separate  property,  and  that  they  were  en- 
titled to  be  subrogated  to  all  of  the  rights 
of  the  mortgage  company  for  one^third  of 
the  amount  paid  by  them  against  the  prop- 
erty of  their  deceased  brother,  then  descend- 
ed to  Homer  L.  Easterwood  and  his  mother, 
and  asked  for  a  judgment  foreclosing  that 
lien.  Mrs.  Easterwood  did  not  answer  tn 
the  suit  The  court  Bn>oInted  a  guardian 
ad  litem  to  represent  the  minor.  Homer  L. 
Easterwood,  and  a  judgment  was  rendered 
foreclosing  the  lien  as  prayed  for  and  direct- 
ing the  sale  of  the  property.  The  sale  was 
thereafter  made  and  the  proper^  purchased 
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by  A.  H.  Klrby  for  H.  3.  aod  T.  J.  Easter^ 
wood,  to  whom  the  sberlff  executed  a  deed 
In  the  ordinary  form.  The  KasterwoodB 
were  at  the  time  Uvlng  In  Oklalunna,  and 
do  not  appear  to  lutve  been  preemt  at  tbe 
trial.  Some  time  after  his  purchase^  and 
befoiK  fba  rendition  of  this  judgment,  W. 
A.  Gronnds  died,  and  one  Dentine  vas  ap- 
pointed the  administrator  of  his  estate^  The 
land  which  the  Easterwoods  had  acAA  to 
Grounds  was  sold  by  Derstlne  at  an  adr 
mlnlstrator*s  sale  and  purchased  bj  J.  Q. 
Lowdon.  liOwdon  eonv^red  to  Hardwli^e, 
through  whom  those  of  the  appellants  claim 
who  hare  assert  title.  In  Sept^ber,  1911, 
Homer  L.  Easterwood,  after  securing  the 
removal  of  his  disabilities  of  minority,  filed 
this  suit  against  J.  O.  Newton,  E.  D.  Massey, 
Ada  G.  Massey,  tMxy  Newton,  G.  H.  FauIlE, 
Bfary  Faulk,  Ed  Cask^,  G.  G.  Casfc^,  G.  IL 
Elklns,  and  Maud  ElUns,  H.  3.  Easter- 
wood, and  the  heirs  of  T.  J.  Easterwood, 
then  deceased.  The  purpose  of  the  suit 
Is  to  recover  his  undivided  one-third  In- 
terest  In  section  48  as  the  property  Inher- 
ited from  his  fiither's  estate.  All  of  the 
parties  alMve  mentioned,  except  H.  J.  East- 
erwood and  the  heirs  ot  T.  J.  Easterwood, 
were  claimants  of  an  Interest  under  tbe 
purcbase  previously  made  by  Grounds. 

The  first  part  of  the  petition  Is  in  the 
ordinary  form  of  an  actkm  of  trespass  to 
tiy  title.  It  then  recites  the  plalntUFs  chain 
of  title  from  R.  E.  MontS(»nery  and  wife, 
which  was  subsequently  agreed  upon  as  the 
common  source.  Then  follows  a  narration 
of  the  substantial  facts  previously  stated. 
It  Is  alle^  that  H.  J.  Easterwood  was 
appc^ted  guardian  of  the  plaintiff,  and  that 
then  came  Into  bis  bands  a  large  amount 
of  property,  which  tiie  plaintiff  Inherited 
tram  his  ftether^  estate,  consisting  of  mon^, 
sto(&,  and  other  personal  property,  more 
than  was  necessary  to  pay  off  and  dfschaw 
the  debt  due  the  Jarvls-Gonklln  Mortgage 
Trust  Company.  It  la  also  alleged  that 
this  debt  was  paid  In  part  out  ct  the  fands 
belonging  to  the  plaintiff,  and  that  his  land 
was  thereby  relieved  of  the  Incnmbrance; 
tSiat  a  suit  had  been  instituted  by  H.  J.  and 
T.  3,  Easterwood  against  the  plaintiff  and 
his  mother  for  the  purpose  of  foreclosing  a 
Hen  In  flavor  of  H.  3.  and  T.  J.  Easterwood 
against  the  plaintiff's  one-third  Interest  In 
the  land  In  controversy;  that  there  was  no 
basis  for  the  debt  or  11m  set  up  and  relied 
on  in  that  suit;  that  the  judgmmt  was  pro- 
cured by  fraud;  that  H.  J.  Easterwood  was 
at  the  time  the  lOalntlfl's  guardian,  and  had 
hi  his  hands  when  the  afor^ld  mortgage 
was  satisfied  more  than  raough  fands  be- 
l<Higlng  to  the  plaintiff's  estate  to  satisfy  the 
Incumbrance  upon  his  property.  The  judg- 
ment rendered  In  that  suit  Is  Incorporated  In 
tbe  petition.  The  petition  tiien  cmcdudes 
with  a  prayer  for  the  title  and  possession  of 
an  undivided  <nie-tblrd  Interest  In  tiie  prop- 
erty4 


H.  3.  Easterwood  disclaimed  any  Interest 
In  tiie  property,  as  did  also  tbe  heirs  ot  T. 
3.  Easterwood. 

J.  a  Newton,  iSaxT  Faulk  and  husband. 
Hand  Ell^lns  and  husband,  Charlotte  Gat- 
key  and  husband,  Ada  Massey  and  husband, 
and  Lucy  Newton  answered  by  gffiwnl  de- 
nial and  a  plea  of  not  guilty.  They  alleged 
that  they  were  the  heirs  at  law  of  K.  P. 
Newton,  who  had  acquired  the  proper^  by 
a  regular  chain  of  transfers  from  the  com- 
mon source.  They  also  Impleaded  the  other 
appellants  as  warrantors.  Th^  further  an- 
swered, pleadtDg  specially  the  titie  by  wUch 
the  Easterwoods  acquired  owufflsblp  <tf  the 
property,  and  set  out  the  death  of  0.  T. 
Easterwood,  and  that  he  left  surviving  him 
his  widow,  Maggie  Easterwood,  and  the 
plaintiff  in  this  snlt.  Homer  L.  Easterwood. 
They  further  alleged  the  filing  of  the  suit 
in  cause  Na  977,  and  stated  the  grounds 
upon  which  that  suit  was  Instituted  and  the 
Ju(^rm»t  rendeted,  and  that  the  property 
was  sold  and  purchased  H.  X  and  T.  J. 
Easterwood;  that  upon  the  acquisition  of 
tills  titie  by  the  Easterwoods  It  passed  by 
operation  of  law  to  the  administrate  of 
Grounds'  estate,  and  thence  to  these  defend- 
ante  in  the  subsequent  oonivyaneeB  there- 
htter  made.  They  also  pleaded  Umltatlott 
and  improvemente  In  good  fiaith. 

The  plaintiff  filed  a  snpplementel  petition, 
pleading  his  minority  as  a  reply  to  the  de> 
tense  of  limitation. 

The  case  was  submitted  upon  special  Is- 
sues. The  jury  found  that  at  the  time  of' 
the  death  of  O.  T.  Easterwood,  the  father 
of  the  anpellee,  be  and  his  two  brothers 
owned  in  common  personal  propaty,  am- 
ristii^  oi  horses,  mules,  cattle,  and  money, 
worth  in  the  aggr^te  96.8SO;  that  all  of 
this  property,  except  91,800  in  money,  was 
in  the  hands  of  T.  J.  and  H.  J.  Easterwood 
at  the  time  tbe  mortgage  debt  due  the  Jar- 
vis<!onklIn  Mortgage  Trust  Company  was 
paid;  that  H.  J.  and  T.  3.  Bastwwood  did 
not  account  to  Homer  L.  Easterwood  for 
any  part  of  this  pn^rty;  that  In  paying  off 
the  G.  T.  Easterwood  part  of  the  Jarvis- 
Gonklln  Mortgage  Trust  Company  mortgage 
debt  the  property  of  Homer  L.  Easterwood 
In  the  hands  of  H.  J.  Easterwood,  as  guard- 
ian, was  used.  The  Jury  also  found  tbat 
T.  J.  Easterwood  did  not  authorize  the 
brlnghig  of  suit  Na  977.  previously  referred 
to,  but  felled  to  agree  as  to  whether  or  not 
H.  J.  Essterwood  had  authorized  the  bring' 
Ing  of  that  suit  By  agreement  of  ooonsel 
representing  all  parties,  the  court  was  per- 
mitted to  determine  that  Issue,  and  he  found 
that  H.  J.  Easterwood  had  authorized  tbe 
lnsUtuti<m  of  tbat  suit  In  addition  to  the 
:  findings  made  by  the  jury,  tbe  court  also 
made  iQ>eclal  flndlngs,  and  in  connection 
fherewltfa  filed  his  oonclnsiois  of  law. 

A  judgmoit  was  rendered  In  favor  of  the 
appellee  for  the  recovery  of  an  undivided 
one-third  Interest  In  section  48,  subject  to 
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the  life  estate  of  bis  mothOT»  wbldi  the  judff* 
TMBt  holds  passed  by  her  cooT^anee  to 
Grounds  and  to  his  raideee.  It  denies  him 
any  right  to  tbe  poaeeBsion  of  that  Interest 
during  the  lifetime  of  his  mother.  It  also 
required  him,  as  a  condition  precedoit,  to 
pay  to  the  defendants  who  plead  improve- 
ments in  good  faith  the  sum  of  1^0  as  the 
▼aiue  of  the  im^orements  wlilch  they  bad 
mad&  All  of  the  defendants  In  the  court 
twlov,  except  H.  J.  Eastenrood  and  the  heSxa 
of  T.  J.  Easterwood,  hare  appealed. 

[1, 1]  The  xntndpal  objections  urged  in  this 
court  attack  the  1^1  craiclualons  upon  whl<Ai 
tlie  Judgment  of  tlie  court  below  was  based. 
If,  under  the  fkcts  as  found  by  the  court 
and  jury,  the  Judgment  is  clearly  right,  it 
Bliould  be  sustained,  regaTdless  of  any  de- 
tailed reason  assigned  by  the  Judge.  When 
O.  T.  Easterwood  died,  his  undivided  one- 
third  Interest  in  secthm  48  descended  to  his 
■on,  tlie  appellee  In  this  appeal,  burdened 
with  a  life  Interest  in  favor  of  the  surviving 
wtilow.  The  appellee  now  owns  that  Interest 
and  la  ratlUed  in  this  suit  to  recover  it;  un- 
less lie  lost  it  1^  the  Judgment  rendered  in 
cauae  No.  977  and  tlie  shtoUTs  sale  made 
thereunder  In  ISM}.  That  Judgment  Is,  upon 
its  face,  regular  in  all  respects  material  to 
be  here  considered,  and  the  sale  Uiat  followed 
bad  the  effect  of  investing  the  purchasers, 
H.  J.  and  T.  J.  Easterwood,  with  title  to  all 
the  Interest  theretofore  owned  liy  the  ap- 
Xiellee,  unless  the  Judgment  was  obtained  un- 
der conditions,  or  by  means,  which  render 
It  dther  void  or  v<tfdable  at  tihe  instance  of 
the  appellee.  If  that  Judgment  is  not  subject 
to  such  an  attack,  tlie  right  acqidred  by 
H.  3.  and  T.  J.  Easterwood  at  the  sheriff's 
sale  passed  by  estoppel,  as  an  after«cqulred 
title,  to  their  vender  and  was  thereafter 
transmitted  to  those  of  the  appeHants  who 
now  assert  the  ownership.  Baldwin  v.  Root, 
90  Tex.  SCO,  40  S.  W.  3;  Robinson  v.  Donthlt, 
64  Tex.  101. 

[I]  Upon  the  deaUi  of  G.  T.  Easterwood 
the  Indebtedness  due  the  mortgage  company 
remained  as  a  claim  against  his  estate,  and 
his  property  descended  to  his  heirs  burdened 
with  that  debt  and  the  mort^^ge  given  to  se- 
cure Its  payment  ^e  Jury  found,  and  the 
findings  are  sustained  by  the  evldoio^  that 
*S,  3.  and  H.  J.  Easterwood  had  In  th^ 
bands  at  the  time  tliey  paid  Uils  debt,  per- 
scmal  proptfty  belonging  to  the  an>ellee 
largely  In  txeeaa  of  what  was  required  to  pay 
that  portion  of  this  debt  which  should  be 
charged  against  his  estate. 

[4,1]  The  Jury  also  found  that  H.  J. 
Easterwood  did,  in  &ct,  pay  appellee*a  por- 
tlfm  <tf  tliat  debt  out  of  the  prop«^  held 
lUm  as  guardian.  13il8  flndli^  bowever.  Is 
diallenged  as  being  unsupported  by  the  evi- 
dence^ The  principal  testimony  bearing  upon 
tint  Issue  Is  that  found  In  tiie  depositions  of  H. 
J.  Easterwood  himself.  Referring  to  this  debt, 
be  says:  **I  know  of  the  payment  of  said  in- 
dditednesB.  T.  J.  and  George  T.  Easterwood 


and  myself  eadi  paid  <me-third  of  the  Jarvis- 
Gimklln  Mortgage  Trust  Company  mortgage. 
I  applied  fOOO  of  the  Homer  L.  Easterwood 
fond  on  this  mortgage  and  n^Belf  and  llios. 
J.  Easterwood  paid  the  balance.  The  Homer 
L.  Easterwood  fund  was  derived  from  the 
sale  of  the  personal  ^property)  of  his  ftither^ 
estate  who  was  George  T.  Easterwood.  At 
the  time  of  his  death  Geoi^  T.  Easterwood 
owned  one-third  Interest  In  section  48,  be* 
sides  some  personal  property,  valued  at  $900.** 
In  another  depo^on  offered  by  appellants, 
which  was  taken  a  dbort  time  after  the  above 
answers  were  made,  H.  3.  Easterwood  admit- 
ted that  the  |000  referred  to  was  received 
from  the  sale  of  some  cattle  which  he  and 
his  brother  got  from  Grounds  when  they 
sold  him  the  land.  This  indicates  that  the 
nwn^  actually  used  Id  discharging  the  debt 
was  dOTlved  from  the  sale  of  the  property  In 
whldii  appellee  had  no  interest  This  admis- 
sion Is  apparently  In  conflict  with  Easter- 
wood's  former  stetements,  unless  it  can  be 
Infwred  that  having  mingled  bis-  ward's 
property  with  his  own,  or  having  appropri- 
ated it  to  his  own  use^  H.  J.  Easterwood  at 
that  time  elected  to  treat  the  proceeds  of  the 
sale  ot  those  catOe  as  beloi^ing  to  his  ward 
in  that  transaction.  He  and  his  brother  had 
tbe  rlj^t  to  do  this  if  tliey  dedred.  In  pass- 
ing xnptm  tile  testimony  of  this  witoess,  the 
Jury  had  the  r^t  to  place  upon  It  that  con- 
Btructicm  which  would  make  It  consistent  if 
.this  could  reasonably  be  done,  and  to  ^ve 
it  such  credence  as  they  felt  tt  deserved. 
When  we  consider  the  statements  of  this 
witness  In  the  light  of  his  legal  duty  to  pay 
off  any  dalms  against  the  estate  of  his  ward 
which  he  knew  to  be  Just  ^ind  in  connection 
with  the  further  fact  that  neither  he  nor 
T.  J.  Easterwood,  his  brother  and  bondsman, 
ever  delivered  to  the  a^Kllee,  or  to  his  moth- 
er tor  him,  any  portion  of  tlw  personal  prop- 
er^ or  money  left  1^  awelle^s  father,  the 
conclusion  Is  materially  strengthoied.  We 
therefore  hold  that  tiie  finding  of  the  Jury 
that  the  inuperty  of  the  appellee  was  used 
for  the  purpose  of  disclia^ing  bis  part  of  the 
mortgage  debt  Is  sustained  by  the  evidence. 
That  b^ng  tm^  there  was  no  basis  in  fact 
for  the  snlt  filed  1^  H.  J.  and  T,  J.  Easter- 
wood against  the  appellee,  and  the  Judgment 
which  they  obtained  was  unjust  and  un- 
warranted. 

The  attorney  for  tbe  plaintiffs  In  cause 
Vo.  977  thus  testifies  regarding  bis  connec- 
tion with  that  suit  aud  bis  autborlly  for 
bringlug  it:  "As  stated,  I  wrote  the  deed 
from  Easterwoods  to  Grounds  and  the  bond 
for  title.  At  the  time  I  was  representing 
Qrounda.  That  was  during  the  Ufetlme  of 
Grounds.  Derstine  was  appointed  admlnis- 
trator,  and  I  was  representing  him.  At  the 
time  I  wrote  the  letter  dated  July  28,  1894. 
tbe  Easterwoods  had  spoken  to  me  about 
brln^g  suit  for  tbem,  or  rather  they  luid 
talked  to  me  about  bringing  the  suit  I  can't 
say  that  th^  had  directed  me  to  bring  a 
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mM,  bat  tber  bad  spoken  to  me-  aboat  tba 
manner  of  gating  title  to  tbis  section  48 
stralgbtened  np.  At  the  time  I  wrote  that 
letter  I  was  r^;iresentlug  Derstlne.  He  was 
urging  Sam  Trees  to  bare  the  tUle  to  sejC- 
tlon  48  perfected!  I  advlwd  Air.  Derstlne 
as  to  what  bis  lis^ts  were.  I  knew  of  tbe 
guardianship  proceedings  In  the  Homer  J*. 
Easterwood  case.  I  knew  that  Sam  Trees 
was  on  the  bond  for  tltie.  I  was  not  tiireat- 
■oilng  to  sne  Trees  for  the  Grounds  estate^ 
Mr.  Derstlne  was  talking  about  sidng  blm. 
I  wss  DmUne's  attome7)  uid  I  siqtpose  I 
would  bare  r^uresented  him,  had  be  brought 
flult  against  Trees,  t  knew  that  Homer  I* 
EastOTwood  was  a  minor,  and  that  H.  J. 
Easterwood  was  bis  guardian,  and  I  ad- 
vised that  suit  might  be  brought  as  it  aft^ 
wards  was  brought  I  brought  the  suit  to 
get  tbe  title  out  of  Homer  L.  Easterwood; 
adrlsed  that  procedure.  Tbey  did  not  em- 
ploy me  to  bring  that  particular  suit,  but 
tbey  employed  me  to  straigbtea  up  their 
title  and  get  the  title,  so  that  it  would  be 
good  in  the  Grounds  estate."  From  this 
It  appears  that  the  real  purpose  of  that  suit 
was  not  for  contribution  on  account  of  hav- 
ing paid  off  the  entire  mortgage  upon  section 
48,  but  to  divest  the  ai^Ilee,  who  was  at  the 
time  a  small  child,  of  the  title  to  his  In- 
terest in  this  tract  of  land.  In  order  to  pro- 
tect the  E^sterwoods  upon  their  warranty 
to  Grounds.  We  have,  then,  this  situation: 
A  guardian  and  his  bondsman  sue  the  ward, 
then  a  tender  infant,  upon  a  fictitious  <daim, 
secure  a  Judgment  foreclosing  a  fictitious 
lien,  buy  In  the  property  at  the  Sheriff's  sale, 
and  take  a  deed  to  themselves.  It  would 
be  difficult  to  find  stronger  reasons  for  Im- 
peadilng  a  Judt^ent  for  fraud  and  unfair- 
ness than  are  presented  by  these  facts. 
While  H.  J.  Easterwood  testified  that  he  did 
not  auttiorlze  the  bringing  of  any  such  suit, 
the  court  found  that  he  did.  But  the  jury 
found  that  T.  J,  Easterwood  did  not  au- 
thorize it,  so  far  as  he  was  concerned.  But 
we  regard  this  latter  finding  as  immaterial ; 
for  tbe  Judgment  Is  entitled  to  no  more 
■sanctily  in  tbls  suit,  If  procured  with  the  au- 
thority of  both  of  tbe  Easterwoods,  than  It 
would  be  if  only  one  had  authorized  ttie  suit 
upon  which  it  is  based  The  grounds  for  set- 
ting it  aside  would  be  sufficient  In  ^ther 
event  By  the  statute  Qie  guardian  has  the 
right 'to  the  possession  and  control  of  the 
ward's  property,  and  it  Is  made  his  duty  to 
defend  all  suits  against  the  ward.  Article 
2703,  Bev.  St  1886,  authorizes  the  guardian 
to  pay  any  claim  against  the  estate  of  his 
ward  which  he  knows  to  be  Just,  without 
authentication  thereof.  Article  2721  and  oth- 
er provisions  which  follow  prescribe  the  man* 
ner  by  which  a  guardian  may  collect  from 
the  estate  of  his  ward  any  claim  which  he 
holds  in  his  own  right  The  statute  thus 
makes  amitte  provision  for  settling,  through 
the  probate  court,  all  such  daims,  and  makes 
unnecessai/        independmit  suit  by 


guardian  tor  the  pnrposa  The  policy  ot  the 
law  is  to  protect  tbe  minor  i^almt  tbe  very 
Injustice  of  whidi  the  facta  hoe  In  evldmoB 
furnish  a  glazing  Instance.  We  tXiexeton 
further  condnde  tdut  the  Judgment  rendered 
In  cause  No.  977  in  favor  of  H.  J.  and  T.  J. 
Easterwood  against  the  appellee  Is  eDbJect 
to  tbe  attaidc  made  thereon,  and  sbonld  be 
held  for  naught  Bnduuian  BUgor,  64  Tex. 
688;  1  Black  on  Jndgmente,  H  281,  282. 

[6]  Bat  appellants  contend  that  tbey  por- 
cdiased  the  proper^  without  any  notloe  that 
the  appellee  was  a  minor,  or  that  thwe  waua 
any  guardianship  proceeding  poidlng,  or  tlat 
H.  3.  Easterwood  was  the  guardian  of  ap> 
pellee  at  the  time,  or  that  any  fraud  was  In- 
volved in  procuring  that  Jndgment  l^ey 
insist  that  the  covenant  of  warranty  con- 
tained in  the  deed  to  Gronnds  fnun  the  Eas- 
terwoods had  the  legal  effect  of  immedlatdy 
transfmlng  to  the  heirs  and  legal  repre- 
sentatives of  Grounds  tbe  legal  title  which 
tbe  Easterwoods  acquired  under  the  Judg- 
ment and  sholffs  sale  In  cause  No.  877. 
Tbe  right  of  ttie  vendee  to  claim  the  passage 
of  this  after-acquired  title  depends  ezdnslve- 
ly  ui»n  tbe  existence  of  the  proptf  equi- 
table ground;  tor  after  the  alleged  purchase 
for  the  Easterwoods  at  the  sale  made  tn 
1896  tbey  made  no  conv^ance  to  any  one. 
The  disclaimers  filed  in  this  suit  by  H.  J. 
Easterwood  and  tbe  heirs  of  T.  J.  Easter- 
wood r^ove  any  evldmce  of  an  outstanding 
title  in  them  originating  frmn  that  source. 
Tbe  rules  which  protect  an  Innocent  pur- 
chaser for  value  can  therefore  have  no  ap- 
plication to  the  facts  of  this  case.  Had  the 
Easterwood  brothers,  after  this  sale  by  the 
sheriff,  conveyed  tbe  interest  apparently  vest- 
ed In  them  by  the  sheriff's  deed,  a  different 
sltnation  would  have  been  presented:  and  it 
may  be  that  some  reason  would  then  bave 
existed  for  entertalnli^  the  defense  of  in- 
nocent purchaser.  But  In  this  case  the  ap- 
pellants must  rely  solely  upon  the  existence 
of  an  equitable  estoppel  as  the  basis  for 
claiming  the  after^acqulred  title.  This  rule 
is  founded  In  part  upon  the  principle  that 
equity  treats  that  as  done  which  should 
have  been  done.  When  a  vendor  sells  land 
and  warrants  the  title,  it  would  be  manifest- 
ly unjust  to  permit  him  thereafter  to  hold 
the  property  by  a  subsequoitly  acquired  title 
and  defeat  his  conveyance  upon  the  ground 
that  he  had  no  title  to  convey.  This  equi- 
table rule  assumes,  also,  that  the  vendor  has 
acquired  a  right  which  Justly,  as  between 
tbe  partly  belongs  to  his  vendee;  and 
equity  transfers  tbe  title  accordingly.  Equity 
se^  to  do  Jiurt^lce.  It  will  not  rob  one  per- 
son, however.  In  order  to  recompense  an- 
other. It  will  not  transfer  to  a  defrauded 
vendee  a  title  held,  actually  or  constructive- 
ly, by  the  vendor  in  trust  for  a  third  party. 
If  tbe  sale  and  purchase  by  the  Easterwood 
brothers  in  1895  was  the  culmination  of 
fraudulent  litUcatlon  b^nn  and  prosecated 
tor  the  purpose  of  unjustly,  dspriving  u 


Digitized  by 


Tex.) 


NEWTON  V,  EASTERWOOD 


651 


Infant  ward  of  the  title  to  bis  land,  they 
acquired  no  legal  or  equitable  rlglits  by  the 
purchase  at  the  sherUTs  sale.  But  If  it 
could  be  said  that  the  Easterwood  brothers 
did  acquire  by  their  purchase  the  legal  title, 
tbey  held  it  in  trust  only  and  for  the  benefit 
of  the  victim  of  their  fraud.  Schneider  v. 
Sellers,  98  Tex.  384,  84  S.  W.  417. 

In  the  case  cited  above  the  court.  In  dis- 
cussing facts  sufficiently  similar  to  those  here 
Involved  to  make  the  rule  applicable,  said: 
**HaTlng  secured  the  title  to  the  land  by 
frand,  through  the  Judgments  entered  In  the 
district  court  of  Ellis  county,  Mrs.  Wtilker 
held  the  land  charged  with  a  constructive 
trust  In  favor  of  her  children.  2  Pomeroy's 
Elquity,  par.  1053.  Mr.  Pomeroy  says:  *In 
general,  whenever  the  legal  title  to  prop- 
erty, real  or  personal,  has  been  obtained 
through  actual  fraud,  misrepresentations, 
concealmeo ta,  or  through  undue  influence, 
duress,  takli^  advantage  of  one's  weakness 
or  necesslUes,  or  through  any  other  similar 
means,  or  under  any  other  similar  drcum- 
Btances  which  render  It  unconscientious  for 
the  bolder  of  the  legal  title  to  retain  and 
«nJoy  the  beneficial  Interest,  equity  Impresses 
a  constructiTe  trust  on  the  property  thus 
acquired  in  favor  of  the  one  who  Is  truly 
and  equitably  entitled  to  the  same,  although 
be  may  never,  perhaps,  have  had  any  legal 
estate  therein;  and  a  court  of  equity  has 
J  urisdictlon  to  reach  the  property,  either 
in  the  bands  of  the  original  wrongdoer,  or 
in  the  hands  of  any  subsequent  holder,  until 
a  purchaser  of  it,  in  good  faith  and  without 
notice,  acquires  a  higher  right,  and  takes 
tbe  property  relieved  from  the  trust' " 

[7]  At  tbe  time  of  ttila  sheriff's  sale  Grounds 
was  dead,  and  his  administrator,  Derstlne, 
was  represented  by  an  attorney,  who  also 
appeared  as  the  attorney  for  tbe  plaintiffs 
in  suit  No.  977.  It  seems  that  this  latter 
suit  was  Instituted  at  the  suggestion  of  this 
attorney.  As  a  part  of  the  evidence  offered 
by  appellants,  we  find  the  following  copy  of 
a  letter  written  by  him  to  H.  J.  Easterwood 
on  July  28,  1894:  "Please  write  me  at  once 
where  Homer  Easterwood  is  and  also  his 
mother,  as  It  may  be  important  for  me  to 
know  these  fftcts.  Sam  Trees  has  allowed 
himself  to  be  frightened  by  Mr.  Derstlne  and 
It  has  been  impossible  for  me  to  keep  him 
straight  The  law  here  specially  provides 
that  when  a  guardian  removes  from  the 
state,  he  shall  be  removed  from,  his  guardlan- 
Bbl[^  and  I  think  it  would  be  a  good  idea 
to  have  the  court  make  an  order  removing 
yon  and  let  some  one  else  be  appointed  here 
who  could  be  right  here  to  make  all  neces- 
sary reports.  What  do  you  think  of  this 
ideat  I  might  get  Mr.  Kennon  to  act  as  he 
is  anxious  to  get  the  matter  in  which  Trees 
Is  interested  settled,  but  I  prefer  that  you 
will  make  some  selection  and  write  me  at 
once.  We  conld  work  tbe  matter  another 
way,  which  I  really  think  is  the  best  and 
shortest  way  oat  of  the  whole  thing,  as  I 


suppose  you  have  taken  all  tbe  property  with 
you  except  the  land.  Xou  and  your  brother 
paid  out  $1,000.00  to  the  loan  company  to 
release  the  land  from  tbe  mortgage,  and  of 
course  you  are  entitled  to  hare  that  or  rather 
one-third  of  that  paid  back  to  you  as  well 
as  one-third  of  the  interest  you  have  paid 
since  your  brother's  death.  You  might  let 
us  file  a  suit  in  the  district  court  here 
against  your  sister-in-law  and  the  boy  In 
favor  of  Mr.  T.  J.  Easterwood  to  foreclose 
the  deed  of  trust,  setting  up  the  fact  that 
be  bad  paid  it  off,  and  when  the  court  fore- 
closes the  deed  of  trust,  the  land  can  be 
sold  and  bought  in  by  one  or  the  other  of 
you  and  then  you  can  make  a  deed  without 
applying  to  the  probate  court  If  the  order 
Is  made  removing  you,  we  can  have  another 
guardian  appointed  and  go  right  ahead  with 
the  matter  and  we  trust  you  will  write  at 
once  and  suggest  some  one  to  act  as  guard- 
Ian  who  can  give  tbe  bond.  Please  write  at 
once  and  answer  the  Inclosed  questions  fully 
so  that  I  may  know  what  to  do,  as  court 
meets  on  the  6tb  of  August"  In  another 
letter,  written  to  S.  H.  Trees  Septemb^  24, 
1894,  he  says :  "S.  Trees,  Esq.,  Cedar  Hill, 
T'exas.  I  am  just  in  receipt  of  your  letter. 
I  have  heard  from  the  Easterwoods,  and 
they  have  arranged  tbe  matter  in  part,  so 
that  I  will  get  It  shaped  up  at  next  term 
of  district  court  without  suing  you.  I  will 
watch  out  for  your  Interests  and  see  that 
no  advantage  Is  taken  of  you."  With  refer- 
ence to  this  correspondence  and  bis  connec- 
tion with  that  suit,  the  attorney  thus  tes- 
tifies: "He  is  the  Trees  that  was  on  the 
bond  for  title.  I  was  representing  tbe 
Grounds  estate  at  that  time.  That  was  aft- 
er the  deed  to  Grounds  by  the  Easterwoods, 
but  before  suit  was  brought  In  cause  num- 
ber 077.  I  was  Grounds"  attorney  to  straight- 
en up  this  title,  and  I  had  been  Grounds* 
attorney  before  that  time.  X  wrote  the  deed 
from  Henry  J.  Easterwood  and  Thomas 
J.  Easterwood  and  Maggie  Easterwood  to 
Grounds;  also  the  bond  for  title  from  the 
Easterwoods  to  Grounds  and  the  transfer 
of  the  Presser  contract  for  these  cattle  from 
Grounds  to  the  Easterwoods.  I  knew  at  that 
time  .of  the  guardianship  proceedings.  My 
information  was  that  Homer  Easterwood 
was  a  minor.  I  had  never  seen  him;  but 
both  the  Easterwoods  told  me  he  was  a  mi. 
nor,  and  I  knew  it  of  course."  From  this 
testimony  it  clearly  appears  that  the  attor- 
ney employed  by  the  Grounds  estate  not 
only  knew  of  appellee's  minority  and  of 
the  pendency  of  the  guardianship  at  the 
time  this  salt  No.  977  was  filed,  but  sug- 
gested that  snit  as  a  means  by  which  the 
minor  might  be  divested  of  bis  title,  for 
the  pnrpose  of  protecting  the  Easterwoods 
upon  their  warranty,  and  to  perfect  the  title 
of  bis  client  Tbe  knowledge  and  purpose 
of  the  attorney  in  this  transaction  will  be 
imputed  to  the  client  in  whose  interest  be 
was  acting  at  tha  tisoB,  the  administrator  •t 
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the  Grounds  estate.  It  follows,  therefore, 
that  neither  Grounds'  administrator  nor  the 
heirs  of  Grounds  have  any  equitable  basis 
for  claiming  a  title  by  estoppel,  based  upon 
an  alleged  after-acqnlred  title  by  the  Baster- 
woods.  Inasmuch  as  tbey  had  notice  of  the 
fraud. 

[I]  Section  48,  the  land  claimed  by  Gronnda, 
was  subsequently  sold  by  Derstlne^  the  ad- 
ministrator, at  an  admtnlatrator*B  sale,  and 
was  pnndu^ed  by  Lowdon,  under  whom  the 
appellants  now  tHaSm.  Lowdon  jrarchased 
such  interest  only  as  the  estate  of  Grounds 
owned  at  that  time.  The  adminlstnitOT  could 
not  sell  him  what  the  ratate  did  not  own, 
even  though  be  attempted  to  do  sa  The 
appellants  thereafter  acquired  only  audi  In- 
terest as  Lowdon  purchased  from  the  ad- 
ministrator. 

The  Judgment  of  the  district  court  wHl  be 
affirmed. 

6n  Motion  for  Rehearing. 

[I,  It]  Cioansel  for  appelant  contend  Qiat 
in  Baldwin  t.  Root,  cited  In  the  original 
opinion,  the  Supreme  Court  haa  explicitly 
decided  that  an  after«cqulred  title  passes 
eo  Instantl  to  the  grantee  as  effectually  as 
if  a  conv^ance  to  that  ^ect  were  made  and 
dellTered.  From  this  it  is  argued  that,  when 
T.  J.  and  H.  J.  Easterwood  purchased  the 
ipterest  of  the  appdlee  at  the  sheriff's  sale 
made  under  the  Judgment  rendered  In  cause 
No.  977,  they  acquired  the  full  legal  tlUe  to 
all  the  interest  owned  by  him  in  the  land  In 
controversy;  and  that  the  title  so  acquired 
immediately  passed  iff  operation  ot  law  to 
tlielr  vendee.  We  do  not  concur  In  that  ccm- 
clnslon.  Had  T.  X  and  H.  J.  Easterwood, 
after  their  purchase  at  the  sheriff's  sale, 
made  a  conveyance  to  their  former  vendee, 
thra  such  vendee  and  those  claiming  undor 
him  would  hold  by  deedj  and  not  by  estoppel; 
and  their  rights  would  be  determined  by  the 
principles  of  law  which  govern  porcbasers 
holding  under  such  deeds.  While  there  may 
be  no  dlfferraice  between  the  legal  efEect  of  a 


title  conveyed  1^  deed  and  one  aoqohred  by 
estoppel,  it  does  not  follow  that  an  estoppel 
will  operate  to  transfer  a  title  mider  all  the 
conditions,  where  a  risht  might  be  acquired 
by  a  deed.  A  deed  will  sometimes  defeat  an 
undisclosed  equiteble  title,  as  when  one  liold- 
ing  property  in  his  own  name  for  the  benefit 
of  another  conveys  it  to  an  innocent  third 
party  fbr  valua  In  such  an  Instance  the 
real  owner  loses  his  right  by  force  of  the 
deed,  not  because  the  grantor  properly  and 
legally  exercised  a  power  to  convey,  but  be- 
cause the  vendee  purchased  without  notice. 
Manifestly,  in  such  an  instance,  a  fraod 
would  be  perpetrated— something  the  law 
would  never  do,  vthea  left  to  ite  own  opera- 
tion. In  Scfanelda:  v.  S^ers,  supra,  the 
ultimate  purchaser,  &  corporation,  was  pro- 
tected, upon  the  ground  that  it  had  takoi  a 
deed  and  paid  value  without  notice  of  the 
previous  ftaud  perpetrated  by  Mrs.  Walker 
and  her  husband  In  procuring  the  Judgmmt 
divesting  the  rightful  owners  of  their  in- 
terest in  the  inoperty.  In  filling  gaps  In  the 
dialn  of  title  the  law,  when  left  to  ito  own 
operation,  supplies  the  missing  link  only 
where  the  parties  themselves  should  execute 
the  proper  and  necessary  conveyances,  and 
have  ftiiled  to  do  so.  Kelley  v.  Jenness,  00 
Me  455,  79  Am.  Dec.  623;  Olark  t.  Baker, 
14  CaL  612,  76  Am.  Dec.  44Si  8  Wash,  on 
Real  Prop.  XBd.)  111.  One  who  relies 
upon  estoppel  for  an  after-acqinlred  title  can 
have  no  greater  right  than  has  tlie  grantor 
against  whom  the  estoppel  1«  <daimed.  Fre- 
telllere  v.  Hlndes,  67  Tex.  SS2.  Again,  a  title 
of  estoppel  can  be  nrged  only  against  tliose 
who  are  estopped  by  the  facts  relied  on.  In 
this  instance,  if  the  rule  to  applli»1de,  the 
estoppel  is  available  only  against  T.  J.  and 
H.  J.  Eaaterwood  and  their  privies  in  blood 
or  estate.  Tlie  anwUee  b^ongs  to  neither 
of  those  cesses.  He  does  not  datm  throngb 
than  by  descent;  neither  does  he  claim  from 
them  by  deed.  On  tbo  contrary,  he  Claims 
In  opposition  to  them.  Hence  he  is  not  es- 
tapfied  to  ass^  his  tiOe. 
The  motion  Is  overruled. 
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QUANAH,  A.  A  P.  BT.  CO.  et  al  T. 
GALLOWAY. 

(Goart  of  GItU  AppeaU  of  Tezaa.  AmartUo. 
Feb.  22,  1018.) 

L  Apfkal  ahd  Ebbob  (!k  216*)— OBraonoiiB 

IH  LOWBB  CODBT— IltB!RDOnOH&— NBOXaai- 
TT  or  RBQVE8I— MBABUBS  Or  DAHAOB& 

Failure  to  charge  on  the  measure  of  dam- 
aces  is  an  exception  to  tbe  rale  that  omission 
to  charge  cannot  be  complained  of  unless  a  spe- 
cial chaj^  was  nquested. 

[Sd.  Note.— For  other  cases,  lee  ^peal  and 
B^,  Dee.  Dls-  I  216.*] 
2.  Gabbikbs  U  1S7*)— Ihjubt  to  Livb  Stock 

Sbipmbht  —  MujsuBB  or  Dahaobb  —  IK- 

STBUCTIONB. 

An  instractiaQ.  In  an  action  for  injury  by 
a  carrier  of  a  live  stock  shipment  glTing  no 
measure  of  damages  other  than  that  the  jury 
shall  assess  plaintiff's  damage  at  such  eum  as 
they  believe  uom  the  evidence  he  has  sustained, 
or  suffered.  Is  erroneous. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  SI  6dl,  595;  Dec  Dig.  S  137.*] 
8.  Tbial  (5  194*)— iNSTBDcrnoNs— Weioht  or 

BVIDBMCE. 

An  instruction,  assuming  that  the  alleged 
rough  handUng  by  a  carrier  of  a  shipment  of 
live  stock  was  negligence,  is  on  the  weight  of 
the  evidence,  and  an  invasion  of  the  province  of 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  413,  439-441,  446-464.  4B6-466;  Dec 
Dig.  I  194.*] 

4.  Evidence  (|  244*)— Dbclabatior  or  Bu- 
PLOTfi— Peedicate. 

A  notation,  made  by  an  employ^  of  a  car- 
rier on  the  expense  bill:  "Eight  cows  more  or 
less  stove  up.  *  *  *  Some  few  skinned,  ap- 
parently caused  by  rough  handling"— is  admissi- 
ble in  an  action  for  injury  to  tbe  live  stock 
shipment;  a  predicate  being  laid  by  a  showing 
of  anthcnity  m  anch  empltv^  to  make  the  no- 
tation. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Gent  Dig.  H  016-986;  Dec  Dig.  I  244.*] 

B.  Tbial  (S  261*)— Instbuctiows— Requests. 

Defendant,  under  the  pleadings  and  evi- 
dence, being  entitled  to  have  the  issue  of  con- 
tributory negligeoce  submitted,  it  was  error  not 
to  charge  tiiereon ;  the  charge  requested,  though 
incorrect,  being  sufficient  to  direct  the  mind  of 
the  court  to  the  issue. 

[Ed.  Note— For  other  cases,  see  Trial,  Cent 
Dff.  U  660,  671,  675;  Dec  Dig.  |  261.*] 

6.  Appbal  and  Eebob  (8  1170*)— Habuuss 
xlbbob— substantiai,  jubticb  bule. 

The  substantial  justice  rule,  Rule  62a  (149 

5.  W.  x),  is  not  a  panacea  for  all  ills  which 
afflict  cases  broo^t  to  tbe  appellate  court 

[Ed.  Note— For  other  cases,  aea  Appeal  and 
Error,^Cent  Dig.  H  4540-4645;  Dec  Dig.  S 

Aiveal  from  Cottle  Count7  Court;  W.  B. 
Preacott,  Judge. 

Actum  b7  W.  W.  Oalloway  against  the 
Quanah,  Acme  &  Padflc  Railway  Company 
and  another.  Judgment  for  plainttfT,  and 
defendants  appeaL  Reversed  and  remanded. 

See,  also,  140  &  W.  868. 

Decker  &  Clarke  and  R.  R.  Fleming,  all  of 
Qoanah,  for  appellants.  R.  D.  Browne,  of 
Paducah,  for  appellee. 


BALL,  J.  Appellee  Galloway  sued  ap- 
pellant In  the  county  court  of  Cottle  county 
for  tbe  loss  of  certain  cows  and  damage  to 
tbe  remainder  of  the  cows,  In  a  shipment 
from  Ft  Worth  to  Paducah,  Tex.  There  was 
a  verdict  and  judgment  in  appellee's  favor  of 
$225. 

[1]  Appellant  first  assigns  error  upon  the 
failure  of  the  court  to  charge  the  Jury  upon 
the  measure  of  damages.  While  the  gener- 
al mle  is  that  omission  on  the  part  of  the 
court  to  charge  cannot  be  made  tiie  basis  of 
an  assignment  of  error  in  the  appellate  court 
unless  a  special  charge  has  been  requested  by 
the  appellant,  a  failure  to  charge  upon  the 
measure  of  damages  seems  to  be  one  excep- 
tion to  the  rule.  H.  &  T.  C.  Ry.  Co.  et  al.  v. 
Buchanan,  38  Tex.  av.  App.  165,  84  S.  W. 
1073;  Murchison  v.  Warren,  50  Tex.  27;  K. 
a,  M.  ft  O.  By.  T.  Worshara,  149  a  W.  756; 
Hazelwood  t.  Pennybacker,  50  S.  W.  199; 
Beeman  St  Clair  Co.  v.  Carradlne,  34  S.  W. 
980;  G.,  H.  &  S.  A.  Ry.  Ca  v.  Schrader,  1 
White  ft  W.  ClT.  Gas.  Ct  App.  1 1147. 

[2,1]  The  second,  third,  fourth,  and  fifth 
assignmenta  of  error  comidaln  of  the  court's 
charge.  The  first  paragraph  of  tbe  charge 
is  as  follows:  "If  70a  find  from  a  prepon- 
derance of  the  evidence  that  the  plaintiff  de- 
livered hlB  cattle  to  the  def^dants,  or  eittier 
of  them,  In  good  and  sound  condition  in  Ft 
Worth,  Tex.,  for  shipment  to  Paducah,  Tex., 
and  that  the  said  cattle  were  Injured  and 
damaged  by  reason  of  tbe  rough  treatmoit 
and  handling  by  the  defendant,  and  that 
said  rough  treatment  of  said  cattle,  If  any, 
was  the  proximate  cause  of  the  damage  to 
said  cattle,  if  any,  then  you  will  find  for 
plaintiff,  and  assess  his  damage  at  such  sum 
as  you  beliere  from  the  evidence  he  has  suf- 
fered." The  fourth  paragraph  is  as  follows : 
"If  you  believe  from  tbe  evidence  that  the 
cattle  would  not  have  been  damaged  or  lost 
If  defendants  had  transported  them  with  rea- 
sonable care,  and  that  the  failure  of  the  de- 
fendants to  exerdse  reasonable  care  In  the 
transportation  of  said  cattle  was  the  proxi- 
mate cause  of  their  loss  or  damage,  then  you 
will  find  for  the  plaintiff.  Galloway,  such  a 
sum  as  you  believe  from  the  evidence  be  has 
sustained,  and  unless  you  so  find,  you  will  find 
for  the  defendants."  It  will  be  seen  that  the 
jury  is  left  to  fix  the  amount  of  the  plaln- 
tlfTs  damages,  if  any,  at  such  sum  as  they 
think  he  has  "sustained"  or  has  "suffered." 
This  Is  manifestly  error,  because  the  measure 
of  damages  for  injuries  to  and  for  the  loss 
of  live  stock,  when  transported  by  common 
carriers,  Is  too  well  settled  to  require  the 
citation  of  authorities.  Without  considering 
appellants*  assignments  of  error  In  detail,  ap- 
pellants contend  that  the  charges  quoted  are 
erroneous  because  they  waive  the  question  of 
negligence  on  the  part  of  appellants,  and 
seem  to  have  been  given  upon  the  theory  con- 
tended for  by  appellee  in  his  brief  that  appel- 
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lants  were  Insnrers.  The  charges  seem  to 
assume  that  the  alleged  rough  handling  was 
negligence,  without  submitting  the  Issue  to 
the  jury  for  its  determination,  and  to  that 
extent  Is  npon  the  weight  of  the  testimony 
and  Invades  the  province  of  the  jury.  The 
liability  of  a  common  carrier  depends  npon 
negligence,  and  the  charge  of  the  court  which 
assumes  t^at  any  alleged  fact  is  negligence 
constitutes  reversible  error.  The  court  falls 
to  define  negligence  In  any  part  of  the  charge, 
and  having  In  effect  told  the  jury  that  there 
was  a  failure  on  the  part  of  the  defendants 
to  exercise  reasonable  care,  the  error  cannot 
be  disregarded. 

[4]  The  sixth  and  seventh  assignments 
of  error  complain  of  the  action  of  the  court 
in  permitting  the  witness  Bishop  to  testify 
with  reference  to  a  notation  made  by  him 
upon  the  expense  bill,  as  follows:  "Eight 
cows,  more  or  less  stove  up  and  stiff  in  walk- 
ing. Some  few  skinned,  apparently  caused 
by  rough  handling." '  These  assignments  are 
not  well  taken,  ±jiuce  the  record  shows  that 
a  soffici^t  predicate  had  been  laid  for  the 
introduction  of  this  testimony.  Q.,  A.  &  P. 
Ry.  Co.  v.  W.  W.  Galloway,  140  S.  W.  36S. 

tS]  The  defendants  pleaded  specially  as 
their  sole  defense  the  contAbntory  negligence 
of  appellee,  and  requested  the  court  to  give 
the  jury  a  special  charge  tendered  upon  that 
issue,  which  the  court  refused,  and  this 
forms  the  basis  of  the  eighth  assignment  of 
error.  The  xdeadings  and  evidence  show  that 
appellants  were  entitled  to  have  this  issue 
submitted  to  the  jury ;  and,  whUe  the  partic- 
ular charge  requested  by  appellants  Is  In- 
correct, it  was  sufficient  to  direct  the  mind 
of  the  court  to  the  issue  and  require  at  his 
bands  a  proper  dliarg&  We  think  this  la  al- 
so reversible  error. 

[I]  Appellee,  in  the  concluding  temarks  of 
his  brief,  insists  that  while  there  may  be 
errora,  the  "substantial  justice"  rule  is  an 
"antidote,"  and  should  beapplled  to  this  judg- 
ment, and  the  same  affirmed.  It  pathologic- 
ally considered,  this  ease  la  sick — desperate- 
ly sick — and  saturated  with  the  i>olson  Inject- 
ed into  It  via  the  errors  dlicnssed  above,  a 
careful  diagnosis  convinces  ns  that  even  a 
drastic  dose  of  Rule  62a  (140  S,  W.  x),  the 
substantial  Justice  nde,  would  not  neutralize 
the  Toiom  of  the  noxious  elements  with 
which  It  has  been  Inoculated  in  the  trial 
court  Besides,  we  are  not  veterinarians, 
and  must  decline  to  administer  the  r^edles 
according  to  that  pharmacopoeia.  During  this 
dlBlc,  we  win  advise  the  bar  that  Rule  ^a 
Is  not  a  panacea  toi  all  the  Ills  which  afflict 
cases  brought  here  for  treatment.  The  rule 
Is  an  ansBsthetlc  and  a  sedative,  rather  than 
an  uitltazlii  ot  a  purgative.  It  la  concocted 
to  render  the  patient  insensible  to  the  scari- 
fication during  the  process  of  bloodletting, 
rather  than  to  remedy  the  condition  requir- 
ing cupping;  and  it  Is  especially  efficacious 


In  cocalning  bodies  corporate  when  It  la  de* 
sired  to  remove  several  hnnttred  dollars 
worth  of  cuticle. 

The  rule  has  reacted  In  this  eas^  however, 
and  substantial  justice  demands  that  the 
judgment  l>e  reversed,  and  the  caw  reBumd- 
ed,  and  It  Is  so  ordered. 


OVEBX.AND  AUTOMOBILE  00.  T. 

BUNTYN. 

(Court  of  Civil  Appeals  of  Texai.  Amaxillo. 
Feb.  1,  1913.    Rehearrng  De- 
nied March  8,  Idis!) 

1.  Pbircipax  ard  Agent  (S  89*)  —  AcnoN 
FOB  Compensation— Vabiahce. 

Where  a  petiti<Hi  alleged  a  contract  to  pay 
a  commisBion  of  7^  per  cent,  "of  the  list  sdl- 
ing  price"  of  any  automoUle  sold  by  plaintiff, 
an  issue  based  on  evidence  ol  an  agreement  to 
pay  a  commlsgion  of  7%  per  cent  without  any- 
thing  having  been  said  on  what  it  would  be 
based,  but  an  understanding  t9  plaintiff  that  it 
would  be  based  on  the  list  selling  price,  because 
commisaions  on  such  sales  were  usually  baaed 
on  such  price,  was  erroneously  submitted  as 
not  based  on  tiie  pleadiiur. 

[Ed.  Note.— For  other  cases,  see  Principal 
and  Agent,  Cent  Dig.  H  216,  229-289;  Dec 

Dig.  s  sa*] 

2.  Tbial  (I  260*)— iNSTRncnOHB. 

On  an  issue  as  to  wbich  tbe  evidmee  i« 

conflicting,  it  is  the  court's  duty,  on  request, 
to  present  affirmatively  the  negative  side  there- 
of, though  it  has  been  negatively  presented  ia 
the  main  charge. 

[Ed.  Note.— For  otlier  cases,  see  Trial,  Gent. 
Dig.  SS  661-659;  Dec  Dig.  8  280.*] 

Appeal  trom  Potter  County  Court;  W.  M. 
Jeter,  Judge. 

Action  by  W.  J.  Buntyn  against  the  Over- 
land Automobile  Company,  a  partnership. 
Judgment  for  plaintiff.  Defendant  appeals. 
Reversed  and  remanded. 

Cooper,  Merrill  ft  liompfcln,  of  Amarlllo, 
for  appellant  B.  T.  Miller  and  Marrla 
Jones,  both  of  Amarillo,  for  appellee. 

HENDRICKS,  J.  The  appeUee,  W.  J. 
Buntyn,  sued  the  ai^llants,  M.  G.  Le  Master 
and  yr,.  JL  McSpadden,  composing  the  part- 
nership of  the  Overland  Automobile  Com- 
pany, In  tbe  county  court  of  Potter  coanty, 
Tex.,  by  a  petition  of  three  counts,  as  fol- 
lows: 

FUst  In  the  first  count  be  alleged  an  ex- 
press, oral  contract  with  the  defendants,  by 
the  terms  of  which  they  agreed  to  pay  him. 
"a  commission  of  7H  per  cmt  of  tbe  Ust 
selling  price  of  any  automobilea  which  tbe 
plaintiff  might  sell  or  be  instninmtal  In  sell- 
ing during  the  period  of  one  year  team 
tbe  banning  of  said  contract,"  also  atatlns 
that  If  any  automobilea  were  sold  tmdor  tbe 
list  pricey  the  plaintiff's  commission  ahoold- 
be  reduced  In  proportion  thereto. 

In  the  second  count  In  his  petition  be  al- 
lied In  the  alternative  "that  he  performed, 
services  in  selling,  and  assisting  in  selling, 
automobiles  at  the  Instance  and  request  of 
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defenduita,  and  Quit  defoidants  ntlfled  and 
aocQjtted  said  serriceB,  and  acquiesced  In  and 
received  tbe  benefits  of  same,  and  that  the 
usnal  and  costomary  price  paid  for  such 
serriceB  was  the  sum  of  7%  i>er  ceaL  of  the 
selling  price,  and  that  the  same  Is  reason- 
able." 

In  the  third  count  be  pleaded  that  the  de- 
fendants osployed  him  to  work  in  th^r  gar- 
age for  a  period  of  six  months,  and  (bat  snch 
work  was  of  the  reasonable  value  of  $75 
per  month,  all  of  y^bich  the  defendanbi  ac- 
ixpteA  with  foil  knowledge  of  Uie  beneflts 
OiereofL 

Upon  the  request  of  the  appellants,  the 
trial  court  eliminated  the  second  count  in 
the  petition  from  the  case,  and  did  not  charge 
its  elements  to  the  Jury,  and  the  first  and 
third  counts  were  the  only  ones  presented 
for  their  condderation. 

[1]  Second.  It  will  be  noted  that  the  ap- 
p^ee  alleged  an  express  contract  in  the 
first  count  of  his  petition,  to  the  effect  that 
the  defendants  agreed  to  pay  blm  a  com- 
mission of  7V&  iier  ceat  of  the  IM  telltnff 
price  of  any  automobiles  which  be  might 
sell,  or  be  instrumental  In  selling,  during  the 
period  of  said  contract  His  testimony  did 
not  fill  the  measure  of  the  express  contract 
thus  pleaded.  He  does  state,  on  direct  ex- 
amination, that  the  defendants  agreed  to  pay 
him  7^  per  cent  commission  on  the  list  sell, 
ing  price,  but  on  cross-examination  he  specifi- 
cally says  that  "at  the  time  we  entered  into 
the  contract  to  sell  automobiles  for  a  com- 
mission of  7^  per  cent  there  was  nothing 
said  what  the  7H  per  cent  would  be  based 
upon,"  excc^  that  he  understood  that  It 
would  be  based  upon  the  list  selling  price, 
for  the  reason  that  commissions  on  the  sale 
of  automobiles  were  usually  based  upon  such 
prices  The  "list  selllt^  price"  according  to 
the  petition,  and  from  the  nature  of  the  con- 
tract alleged,  is  as  much  an  express  constitu- 
ent of  the  contract  as  the  7^  per  cent,  and 
the  inference  in  bis  testimony  that  be  under- 
stood the  list  selling  price  to  be  the  basis 
upon  which  the  commissions  were  to  be  pred- 
icated Is.  purely  speculation,  without  any  ap- 
propriate pleading  whatoTer  to  meet  that 
I>art  of  his  testimony  setting  up  any  usage  or 
custom  contemplated  by  the  parties  at  the 
time  of  making  the  contract,  and  Incorporat- 
ed tlierein  by  Tlrtue  of  such  usage  or  custom. 
If  it  were  the  .  usual  basis  for  contracts  of 
this  character,  with  reference  to  commls- 
■tons  for  the  sale  of  automobiles,  the  court 
and  Jury  should  have  been  advised  of  it  by 
proper  allegations.  The  proposition  of  the 
app^ant  complaining  of  the  charge  of  the 
court  based  upon  the  first  count  In  the  peti- 
tion, will  have  to  be  sustained. 

[i]  Third.  There  was  a  sharp  conflict  in 
tbe  testimony  of  the  plaintiff  and  the  defend* 
ants,  with  t«ference  to  the  terms  of  the  Mm* 
tract  entered  into  between  them,  the  latt^ 
testifying  explicitly  that  plaintiff  was  to  re- 


ceive a  commission  of  7%  per  cent  as  to- 
19%  POT  cei^  of  the  profits  made  on  the 
sale  of  same;  that  is,  as  stated  hj  one  of 
them,  the  sum  of  |7JS0  out  of  every  119.25, 
or  about  88  per  cent  of  their  profits  de- 
rived from  the  antomcMIe  saW  If  the  de- 
fendants' vOTBlon  of  the  contract  were  true 
the  other  contract  as  pleaded  in  tbe  first 
count  of  the  petition,  all^cing  a  commission 
on  the  "list  selling  price,**  would  necessa- 
rily fail;  and  the  defttidanta,  to  meet  their 
phase  of  the  evidence,  presoited  to  the  trial 
court  the  following  specially  retpiested  In* 
stmctlon,  which  was  refused:  *'Ton  are  In- 
structed' at  the  request  of  Om  defoidantft 
that  if  you  find  and  brieve  from  tbe  evi- 
dence that  on  or  about  November  1,  1010, 
plaintiff  and  defendants  entered  into  a  con- 
tract under  and  by  virtue  of  the  terms  of 
which  plaintiff  entered  the  snvice  of  the  de- 
fendants, as  salesman,  on  a  commission  basis 
for  the  sale  of  antomoblles  at  a  commission 
of  7%  per  cent  as  to  19%  per  cent  of  the 
profits  made  on  all  such  automobiles  that 
plaintiff  succeeded  in  selling  for  defendants, 
then  and  in  that  event  you  will  find  for  the 
defendants  upon  the  first  paragraph  In  plain- 
tiff's petition." 

This  requested  instruction  should  have 
been  (^ven  to  meet  this  plain  Issue  of  va- 
riance in  controversy  between  the  parties; 
for  "It  has  been  often  held  to  be  the  duty 
of  the  trial  court,  when  requested,  to  present 
to  the  Jury  In  such  cases  afSrmatlvely  tbe 
negative  side  of  the  issue,  and  this  right  Is 
not  Impaired  by  the  fact  that  the  same  mat- 
ter had  been  negatively  presented  In  the 
main  charge."  Northern  Tezas-Traction  Co. 
V.  Moberly,  109  S.  W.  483,  and  cases  cited. 
It  will  be  noted  that  this  special  charge  Is 
addressed  to  only  the  first  count  In  the  peti- 
tion, and  the  developments  of  the  trial  of 
the  case  by  the  verdict  of  the  Jury  demon- 
strate Its  apposlteness  In  a  matter  of  this- 
kind,  as  the  verdict  found  for  the  plaintiff 
a  certain  amount  of  money  "as  commissions." 
Although  a  general  verdict,  the  Jury  evident- 
ly excluded  from  their  consideration  the  other 
paragraph  of  the  court's  main  charge,  based 
upon  the  third  count  In  plalntlfTs  petition 
for  that  of  salary.  Again,  we  note  from  a 
consideration  of  this  record  that  no  list  sell* 
Ing  price  of  automobiles  is  in  evidence,  un- 
less tile  same  could  be  Inferred  from  a  cir- 
cuitous mathematical  calculation,  by  virtue- 
of  the  fact  that  apptilee  testified  that  some 
of  his  commissions  upon  sales  he  made  were 
lower  than  the  7%  per  cent ;  It  having  been 
charged  in  his  petition  that  if  they  were  sold 
under  the  list  price  plaintiff's  commission 
should  be  reduced  in  proportion  thereto.  If 
this  case  should  be  tried  again,  the  pleadings 
should  t>e  reformed  to  meet  the  eabstantlve 
issues.  The  second  count  in  the  petition, 
eliminated  by  the  court  charged  the  7%  per 
cent  commission  as  a  customary  price,  while 
the  testimony  of  idalntlff  sliowa  the  7H  per- 
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cent  was  part  of  an  express  contract,  ex- 
pressly pleaded;  and«  again,  tbe  first  count 
alleges  tte  "list  selling  price"  as  an  Ingredi- 
ent of  an  express  contract,  and  the  testimony 
of  plaintUr  ia,  "That  was  what  the  com- 
mission was  nsoally  paid  upon,"  which  nec- 
essarily was  not  expressed,  but  as  to  that 
part  of  the  contract,  it  has  to  be  implied. 

For  the  errors  Indicated,  the  cause  will 
be  reversed  and  remanded. 


DIXON  T.  LYNN  et  aL 
(Court  of  Civil  Appeals  of  TexaiL  AmariUo. 

Feb.  22,  1913.) 

1.  Afpe&l  and  lEBBoa  (8  3S9*)— AmoAvir 

IN  FOBICA  PaCFEBIS — JUEIBDICTION. 
Under  SayLcs'  Ana.  Cir.  St  1897,  art  1401, 
authorizing  toe  court  trying  a  case,  If  in  sea- 
stoD,  or  the  judge  of  the  county  court  to  de- 
termine tbe  right  of  a  party  to  appeal  by  pau- 
per's oath,  a  judge  of  the  district  court  had  no 
power  to  swear  an  appellant  to  an  affidavit  in 
forma  pauperis  and  place  his  jurat  thereon  after 
he  bad  adjourned  the  term,  on  the  same  day, 
tbongb  the  county  judge,  being  counsel  for  ap- 
pellant was  disqualified  and  appellant  bad  no 
notice  that  the  court  was  going  to  adjourn. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |i  2072-a07e;  Dee.  Dig.  S 
889.*J 

2.  Appeal  and  Ekkob  Q  799*)— MonoK  to 
Dibmibs—Pboceedings— Affidavits. 

Where  tbe  facts  supporting  a  motion  to 
dismiss  an  appeal  affected  tbe  jurisdiction  of 
the  appellate  court  and  could  not  have  been  pat 
in  issue  in  the  trial  court,  they  were  properly 
presented  by  affidavits. 

[Ed.  Note.— For  other  cases,  sea  Appeal  and 
Error,  Cent  Dig.  H  8168-3100;  Dee.  Dig.  | 
799.»] 

'Appeal  from  Dtatrlct  Oma%  Aimstrong 
Oonnty;  J.  N.  Browning,  Judge. 

Action  between  B.  F.  Dixon  and  K.  M. 
Lynn  and  othera.  From  tbe  judgment  Dixon 
anneals,  and  appellees  move  to  dlsndss  the 
appeal.  Motion  sustained,  and  appeal  dis- 
missed. 

R.  A.  Moore  and  J.  S.  Stalllngs,  both  of 
Claude,  for  appellant  Fletcher  &  Carlisle, 
B.  T.  Miller,  and  K.  E.  Underwood,  all  of 
Amarlllo,  for  appellees. 

HUFF,  O.  J.  [1]  The  appellee  Lynn  pre- 
seata  a  motion  to  dismiss  this  appeal  because 
appellant  has  not  filed  an  appeal  bond,  or  af- 
fidavit In  lien  thereof  as  required  by  tbe 
statute.  The  judgment  from  which  appeal 
is  aougbt  was  rendered  at  a  term  of  the 
'district  oonrt  of  Armstrong  county,  whidi  ad- 
Joumed  tbe  dth  day  of  October,  1012.  An 
affidavit  In  forma  panperta  was  made  on  tbe 
9th  day  of  Octobor,  1912,  In  lien  ot  appeal 
bond.  It  appears  to  have  been  made^  signed, 
and  sworn  to  before  the  honorable  J.  N. 
Browning,  the  presiding  Judge  of  aald  ooort 
Aliunde  by  the  affidavits  of  the  attorneys 
for  the  reapedlTe  partlei^  It  la  ^wn  that 
tbe  case  was  tried  on  the  8th  day  of  Octo- 


ber, 1912,  and  judgment  rendered  therein 
late  that  night  The  next  morning,  before 
the  court  adjourned,  a  motion  was  presented, 
argued  at  some  length,  overruled  by  the 
court  exceptions  taken,  and  notice  of  appeal 
given.  The  court  thereupon  adjourned  until 
the  next  regular  term  thereof,  and  the  pre- 
siding judge  had  gone  to  the  depot  and  whUe 
awaiting  the  train  at  that  place,  for  the  pur- 
pose of  returning  thereon  to  his  home  in 
Amarlllo,  the  appellant  presented  his  affi- 
davit for  appeaL  The  judge  at  that  time 
and  place  swore  appellant  to  the  same  and 
placed  his  Jurat  thereon  as  judge  of  the 
Forty-Seventh  judicial  district  The  attor- 
neys for  appellees  were  present  at  tbe  time  and 
were  notified  by  the  appellant's  attorneys  if 
they  desired  to  contest  the  same  they  could 
do  so.  Tbls  appellees'  attorneys  declined  to 
do.  The  appellant  was  not  notified  that  the 
court  was  going  to  adjourn  at  the  time  it 
did.  It  is  not  shown  that  appellant  notified 
the  Jndge  be  desired  to  appeal  by  pauper's 
oath  before  the  court  adjourned,  or  that  he 
or  his  attorneys  requested  the  court  to  hold 
open  In  order  that  he  might  prove  np  his 
inability  to  give  bond  or  paj  the  costs.  J. 
S.  Stalllngs,  one  of  appellant's  attorneys,  who 
actively  assisted  in  the  trial  of  the  cause 
in  the  district  court  was  at  that  time  county 
judge  of  Armstrong  county  and  was  such 
up  to  November  11,  1912.  Article  1401. 
Sayles"  Civil  Statutes,  gives  authority  to  "the 
court  trying  the  cas^  If  In  ae^on,  or  the 
county  judge  of  tbe  county  In  which  suit  is 
pending,  to  hear  evidence  and  to  determine 
the  right  of  the  party  under  this  article  to 
appeal."  It  appears  to  be  settled  by  the  de- 
cisions that,  If  the  affidavit  Is  otherwise  suf- 
ficient It  must  neverthelesB  be  presented  to 
the  judge  on  the  bench  while  holding  ses- 
sions. Tbe  appellant  cannot  make  proof  of 
his  inability  to  pay  the  costs  of  appeal  before 
the  judge  of  the  court  before  whom  tbe  case 
was  tried  in  vacation;  but  in  such  cas^ 
proof  must  be  made  before  the  county  judge. 
Graves  v,  Horn,  89  Tex.  77,  33  S.  W.  322; 
Lambert  v.  Western  Union  TeL  Co.,  19  Tex. 
Civ.  App.  416,  47  S.  W.  476;  Simmons  T. 
Blanchett  87  8.  W.  340;  Smith  v.  Buffalo 
Oil  Co.,  99  Tex.  77,  87  S.  W.  069. 

[2]  In  this  case  the  county  judge  was  dis- 
qualified on  account  of  being  of  counsel 
for  appelant  and  therefore  the  affidarlt 
could  not  be  made  before  the  county  judge. 
Kalklosh  v.  Bunting  40  Tex.  Civ.  App.  233, 
88  W.  S89.  This  may  work  a  hardship  on 
appellant  hut  we  know  of  no  rule  by  wbidi 
we  can  ^ve  him  tbe  rl^t  of  appeal  ^oept 
as  pointed  oat  In  the  statute.  The  fact  that 
he  had  no  notice  that  the  court  was  going  to 
adjourn  at  the  time  It  did  does  not  aid  litm 
In  this  case.  He  donbtleas  knew  irtiat  his 
ability  waa  as  to  paying  the  cost  wbok  he 
gave  notice  of  appeal,  and,  had  the  proper 
request  been  made  of  the  court  at  that  tlme^ 
we  doubt  not  the  Judge  would  have  held  the 
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court  In  BesBlon  to  gtre  him  an  opportanlty 
to  make  the  proper  proof.  The  fact  present- 
ed b7  the  affidavit  supporting  the  motion  to 
dismiss  in  this  court  affects  the  jurisdiction 
of  this  court  and  could  not  be  put  in  issue 
In  the  court  trying  the  cause,  and  therefore 
iB  properly  presented  by  affldavita.  City  of 
Austin  T.  Nalle,  86  Tex.  620.  22  S.  W.  900; 
Claiborne  r.  Ballway  Co.,  21  Tex.  CIt.  A^ 
648.  63  S.  W.  837. 

We  therefore  sustain  the  motltm  to  dismiss 
the  appeal,  and,  accordingly,  order  Ita  dis- 
mliwial 


LASATER  et  aL  r.  STREETMAN. 
(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 
Feb.  15,  1913.) 

1.  JcsncBB  or  thb  Peace  (I  162*)— Affbjx 
— Effect. 

An  appeal  by  one  party  to  a  suit  in  a  jus- 
tice's court  operates  as  an  appeal  of  the  entire 
case  and  nalfifies  the  judgment  in  its  entirety, 
tboogh  aootber  party  fails  to  perfect  his  appeal 
by  filing  bondl 

[£d.  Note. — For  other  cases,  see  Justices  of 
the  Peace,  Gent  Dig.  H  600-603,  606;  Dec. 
Dig.  I  162.*] 

2.  ItanDI.OBD  AND  TBrTAKT  ({  246*)  —  LlEH 

rOB  Advances— Subject-Mattbb. 

The  landlord's  tien  is  given  by  Rev.  Civ. 
Rt  1911.  art  5476.  for  supplies  furnished  to 
the  tenant  to  enable  him  to  make  a  crop,  and 
only  attaches  to  the  crop  for  the  making  of 
which  such  supplies  were  furnished. 

[Ed.  Mote.— For  other  cases,  see  Landlord  and 
Tenant.  Gent  Dig.  H  991-1002;  Dec  Dig.  | 
246.*1 

3.  Landu>bd  AifD  Tenant      270*)  —  Likk 
roR  Advances— DisTBEsa 

The  landlord's  lien  on  the  crop  for  supplies 
fumiabed  to  the  tenant  being  given  by  the  stat- 
ute (Rev.  Civ.  St  1911.  art  6475)  may  be  fore- 
closed, thou^  the  affidavit  and  bond  for  the 
distress  warrant  are  defective. 
'  [Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Cent  Dig.  )HI  1098-1123.  1125.  1126, 
1128-1139,  1146-1148;  Dec.  Dig.  {  270.*] 

Appeal  from  Taylor  Govnty  Gonrt ;  T.  A. 
Bledsoe,  Judge. 

Actlim  by  J.  W.  Streetman  against  G.  B. 
Lasater  and  others.  From  a  Judgment  for 
plalntur,  def«idantB  appeal.  Reversed  and 
remanded. 

Ben  L.  Cox,  of  Abilene,  for  appellants.  W. 
I*  Grogan,  of  Abilene,  for  appellea 

DUNKLIN,  J.  J.  W.  Streetman,  who  rent- 
ed laud  to  C.  B.  lasater  for  the  year  1910, 
sold  to  I^isater  certain  farming  implements 
which  were  used  In  cultivating  the  crop 
grown  by  the  tenant  during  that  year.  Lasa- 
ter agreed  to  pay  for  the  implements  on  Sep- 
tember  1,  1910,  but  was  unable  to  do  so  on 
account  of  a  -poor  crop.    On  December  22, 

1910,  he  executed  and  delivered  to  the  land- 
lord his  promissory  note  for  the  principal 
sum  of  $30,  the  purchase  price  of  the  Imple- 
ments BO  ecAd,  due  and  payable  October  1. 

1911,  with  10  per  cent  Interest  from  date. 


On  or  about  the  date  of  the  note  Streetman 
rented  to  Uisater  the  same  land  for  the  fol- 
lowing year  of  1911.  He  instituted  this  suit 
In  the  justice's  court  against  C.  B.  Lasater 
and  Ed  Wristen  and  J.  U.  Johnson,  compos- 
ing the  partnership  firm  of  Wristen  &  John- 
son, to  recover  of  Lasater  the  amount  of  prbx- 
cipal,  interest,  and  attorney's  fees  due  on 
the  promissory  note  mentioned  atwve.  and  to 
foredose  the  landlord's  lien  claimed  by  him 
as  against  all  defendants  upon  one  bale  of 
cotton  which  was  grown  upon  the ,  rented 
premises  by  Lasater  during  the  year  1911, 
and  whldi  had  be6n  sold  by  Lasater  to  Wris- 
ten &  Johnson.  At  the  time  of  the  institu- 
tion of  the  suit,  plaintiff  sued  out  a  distress 
warrant,  which  was  levied  upon  the  bale  of 
cotton  then  In  the  possession  of  Wristen  & 
Johnson.  All  the  defendants  answered  In  the 
suit  Wristen  &  Johnscoi  contested  the  va- 
lidity of  the  affidavit  and  bond  for  the  dis- 
tress warrant,  and  denied  plaintiff's  claim  of 
a  landlord's  Hen  thereon.  Lasater  also  de- 
nied the  existratoe  of  the  landlord's  lien  upon 
the  cottcm,  questioned  the  validity  of  the 
affidavit  and  bond  tor  the  distress  wanant, 
and  reconvened  for  damages  against  the 
plaintiff  In  the  sum  of  fl97  fW  deiwedatlon 
In  the  value  of  the  cotton  leried  on,  Injury 
to  laaater's  reputation  and  credit,  mratal 
worry,  attorney's  fees,  etc. 

Judgment  was  rendered  by  the  Justice's 
court  in  fiivor  of  Streetman  against  Lasater 
for  the  amount  due  upon  the  promissory 
note  Air  fiwedosnre  of  the  landlord's  lien 
claimed  upon  the  cotton  a^nst  all  the  de- 
fendants, and  denied  Lasater  any  recovery 
upon  his  idea  of  reconventlMi  for  damages. 
The  defendants  all  excited  to  that  Judgment 
and  gave  notice  of  appeal  to  the  county 
court  Thereafter  Wristen  ft  Johnson  per- 
fected their  ai^>eal  by  filing  on  appeal  bond 
which  was  duly  appealed  by  the  Justice  of 
the  peace,  and  aU  the  papers  in  the  case,  to- 
geUier  with  a  transcript  from  the  Justice's 
court  dodtet,  having  beea  transmitted  to  the 
county  court,  the  case  was  there  duly  dock- 
eted. Upon  the  trial  of  the  cose  In  the 
county  court  the  plaintiff  moved  to  dismiss 
the  appeal  of  the  defendant  C.  B.  Lasater,  as 
he,  Lasater.  had  Sled  no  appeal  bond,  from 
the  Justice's  court  Judgment  This  motion 
was  sustained,  and  the  trial  In  the  county 
court  was  conHaed  solely  to  the  Issues  be- 
tween plaintiff  and  the  defendant  Wristen 
&  Johnson.  That  trial  resulted  in  a  judg- 
ment In  favor  of  the  plaintiff  against  Wris- 
ten &  Johnson  for  the  amount  of  the  note, 
principal  and  Interest,  and  attorney's  fees, 
and  for  foreclosure  of  the  landlord's  Hen 
clalried  by  the  plaintiff  upon  the  cotton. 
From  that  Judgment  Wristen  &  Johnson  have 
appealed  to  this  court,  and  Lasater  also  has 
prosecuted  an  appeal  from  tbe  judgment  dis- 
missing his  appeal  from  the  Justice's  court 

[1]  The  county  court  erred  in  dismissing 
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Uie  appeal  from  the  Jastlce's  court  by  0.  B. 
Laseter.  While  Lasater  did  not  file  an  &^ 
peal  bond  from  the  joBtice's  court,  It  Is  well 
settled  that  an  appeal  from  a  judgment  ren- 
dered by  the  Justice's  coart  by  any  party  to 
the  suit  operates  as  an  appeal  of  the  entire 
case  and  nullifies  the  Judgment  rendered  In 
the  Justice's  court  In  Its  eitirety.  Article' 
1950,  Revised  Statutes  1911.  Ingraham  t. 
Rudolph,  65  Ter,  Civ.  App.  009, 119  S.  W-  906; 
Ay'en  v.  Smith,  28  S.  W.  836;  Moore  v.  Jor- 
dan, 65  Tex.  395.  In  the  case  of  Ingram  v. 
Rudolph,  supra,  the  appeal  was  dismissed  by 
the  Court  of  Civil  Appeals  for  ladi  of  a  final 
Judgment  in  the  county  court,  but  It  -will  be 
noted  that  the  Judgment  was  entirely  silent 
as  to  one  of  the  parties.  In  the  present  case, 
however,  the  final  Judgment  rendered  by  the 
county  court  did  dispose  of  C.  B.  Lasater  by 
dismissing  bis  appeal,  and  Uins  doiying  him 
ft  right  to  be  beard  apon  the  final  trial  In 
that  court 

[2]  The  testimony  showed  without  contro- 
veny  that  the  imidementa  sold  by  Streetman 
to  Lasater  were  sold  daring  the  year  1910. 
and  in  time  tor  Lasator  to  nae  those  Imple- 
ments in  the  cultivation  of  the  crop  grown  by 
Um  npon  plalntifTs  land  during  the  year, 
and  that  the  bale  of  cotton  upon  which  a 
landlord's  Hen  was  claimed  by  the  plaintut 
was  grown  by  the  tenant  during  the  year 
1911.  Article  647S,  Revised  Statutes  1911. 
reads  as  follows:  "All  persons  leadng  or 
renting  land  or  tenements,  at  will  or  fi>r  a 
term,  shall  have  a  prefrarace  Um  npon  the 
property  of  the  toiant  hereinafter  indicated 
upon  Bueb  premises,  for  any  r«it  that  may 
become  dne  and  for  all  money  and  the  value 
of  all  animala.  to(ds,  provisions  and  sai^es 
by  the  landlord  to  the  tenant  to  oiable  the 
tenant  to  make  a  crop  off  of  sndi  pmdses, 
and  to  gather,  seenr^  bouse  and  pat  the  same 
in  condition  for  mark^  tbe  money,  animals, 
tools,  provision  and  supplies  so  fiunlSbed  be- 
ing necessary  for  that  purpose,  whether  the 
same  is  to  be  paid  in  mon^,  agricaltaral 
producto,  or  other  property;  and  this  lien 
shall  apply  only  to  animals,  tools,  and  other 
property  furnished  by  the  landlord  to  the 
tenant,  and  to  the  crop  raised  on  such  rent- 
ed premises."  In  construing  this  statute 
Justice  Pleasant  of  the  First  Supreme  Ju- 
dicial District  in  Walker  v.  PaUerson's  Es- 
tate, 77  8.  W.  437,  said:  "The  lien  is  given 
for  supplies  furnished  and  advance  made  to 
the  tenant  to  enable  him  to  make  a  crop,  and 
only  attaches  to  the  crop  for  the  making  of 
which  such  advances  were  made  and  supplies 
furnished."  To  the  same  effect  is  the  deci- 
sion in  the  case  of  McMulIen  v.  Green,  149 
S.  W.  763.  We  think  this  is  the  proper  in- 
terpretation of  the  statute.  By  the  terms  of 
the  statute  the  lien  is  given  npon  "the  crop 
raised  on  such  rented  premises,"  and  the  11^ 
for  such  animals,  tools,  provision,  and  sup- 
piles  furnished  by  the  landlord  Is  limited  to 


such  articles  as  may  be  necessary  "to  enable 
the  tenant  to  make  a  crop  on  such  premises 
and  to  gather,  secure,  house  and  put  the 
same  in  condition  for  market";  the  word 
"crop,"  and  not  "crops,"  being  used  in  both 
instances.  However,  everything  grown  on 
tbe  land  during  the  same  season  would  be  in- 
cluded in  the  word  "crop."  If  the  lien  is 
created  upon  one  crop  only,  it  could  hardly 
be  supposed  that  the  Legislature  intended 
that  the  Hen  for  rmt  should  attach  to  any 
crop  other  than  the  <Hie  grown  during  tin 
year  when  the  rent  accrued,  nw  that  tbe 
Hen  for  animals,  tools,  provisions,  and  sup- 
plies  should  attadi  to  any  crop  other  tban 
the  one  for  the  growing^  gatherii^,  and  mar- 
keting of  wblch  such  animals,  tools,  and  mxp- 
pllee  were  furnished. 

[3]  A  dlscusslcm  ot  numerous  assignments 
of  error  to  the  refusal  of  tbe  trial  court  to 
quash  tlie  affidavit  and  bond  tot  tbe  distress 
warrant  becomes  unnecessary  for  the  follow- 
ing reasons:  Tbe  landlord's  Hen,  If  any.  Is 
given  by  the  statute,  and  is  not  dependait 
upon  the  issuance  of  a  distress  warrant  If 
a  lien  existed  In  favor  of  tbe  plaintiff  against 
tbe  cotton,  be  would  be  entitled  to  a  fore- 
closure of  the  same,  erea  tboogta  the  affida- 
vit and  bond  for  the  distress  warrant  sboald 
be  held  defective.  RandaH  r.  Bosentfaal.  27 
S.  W.  906,  and  dedsions  there  dted.  Wheth- 
er tbe  distress  proceedings  were  regular  or 
Irtegalar  would  be  an  immaterial  considera- 
tion in  determining  whether  or  not  lAsater 
could  recover  on  his  counterclaim  for  dam- 
ages ft>r  wrongfully  suing  out  the  writ  and. 
as  It  clearly  appeared  that  no  lien  existed 
in  fhvor  of  tbe  landlord  upon  the  bale  of  cot- 
ton purchased  Wristen  St  Johnscm,  pbiln- 
tUTs  (dalm  for  a  lien  thereon  dionld  have 
been  denied  ind^pendoit  of  tbe  qnestlon  oC 
me  vaUdity  or  invalidity  of  the  distress  pro- 
ceedings. 

The  Judgment  will,  therefore,  be  reversed, 
and  the  cause  remanded  for  a  new  trial  in 
accordance  with  the  foregoing  eondosiona. 


MOTT  V.  SFBINO  GARDEN  INS.  GO. 
(Court  of  Civil  Appeals  of  Texas.   Ft  Worth. 
Feb.  8,  19ia) 

1.  iHsuBAHca  (I  658*)  —  Fire  iHsuBAitca— 
Action  on  Policy— Bvidsnce. 

In  au  action  on  a  fire  policy,  evidence  that 
plaintifE  objected  to  the  lo(^  aathoritiee  inves- 
tigating tbe  fire  was  admiuible  on  the  iMue 
whether  the  fire  had  been  started  by  him. 

[Ed.  Note.— Fm  other  cases,  see  Insurance, 
Cent  Dig.  II 1688,  1690. 1696, 1604;  De&  Dig: 
S  66S.*1 

2.  Appeai.  ano  Ebbob  <|  7S8*V— Assionhuit 

OF  ERROBS— SUFFICIENOT— EVIDBNOB, 

An  assignment  of  error  to  the  admission  of 
the  testimony  of  a  certain  witness  at  a  whole 
conld  not  be  sustained  where  part  of  such  tes- 
timony was  admissible. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error.  Cent  Dig.  S  SOBS;  Doe.  Dig.  ]  738.*] 
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3.  Appbai.  and  Bkbob  a  lOPl*)— Habmlms 
Eesob— Etxdbucb. 

Error  in  ftdmitdiig  certain  testtmony  of 
defendant's  witness,  in  an  action  on  a  fire  poli- 
cy, is  not  reriewabu  wb«re,  so  far  aa  the  rec- 
ord shows,  other  evidence  to  the  same  effect 
was  admitted  witboat  objection. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  4161-1170;  X>ec  Dig.  f 
1051.*] 

4.  IKSUKAHCX  (I  658*)  —  Vta  IiraUBANCB— 

Action  on  Policy— Bvidbncb. 

Where,  in  an  action  on  a  fire  policy,  the 
plaintiff  testified  that  he  offered  to  sell  the 

Siropertr,  including  the  faonse  which  horned, 
or  $2,000,  evidence  that  the  market  ralne  of 
the  tot  was  from  ^000  ta  $2,500  was  properly 
admitted  as  tending  to  show  that  plaintiff  con- 
sidered the  bouse  of  little  value,  and  thus  show 
a  possible  motive  for  burning  the  house. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  U  16S9, 1690,  1693, 1694;  Dec  Dig. 

&.  N'BW  TUAL  (I  108*)— GBOUNDa  — Nbwlt 
Dkcovesbd  Btidbnck. 

In  an  action  on  a  fire  policy,  It  was  not 
error  to  refuse  a  new  trial  because  of  newly 
discovered  evidence,  where  it  did  not  appear 
that  such  evidence  would  probably  induce  a. 
different  veridict 

[Ed.  Note.— For  other  cases,  aee  New  Trial, 
Cent  Dig.  H  226,  227;  Dec  Dig.  |  10a«] 

0.  IsscBAncB  <i  646*)  —  Fibb  Ihbubanob— 

Action  on  Pouct— Evidbnce. 

In  an  action  on  a  fire  policy,  the  defendant 
was  bound  to  establish  its  defense  that  plain* 
tiff  set  fire  to  the  insured  property  to  collect  the 
insurance  by  a  preponderance  of  the  evidence, 
but  not  beyond  a  reasonable  doubt 

[Ed.  Note- For  other  eases,  see  Insurance, 
Cent.  Dig.  II  1556.  1645^668;  Dec.  Dig.  1 

Appeal  from  Dietrict  Court,  Taylor  Coun- 
ty ;  Thos.  Ia  Blantott,  Judge. 

Action  by  W.  N.  Mott  against  the  Spring 
Garden  Insurance  Company,  From  judgment 
for  defendant,  plaintiff  ap[>eal8.  Affirmed. 

E.  N.  Kirby,  Klrby  A  Davidson,  and  J.  F. 
Cunningham,  all  ot  AbUoie^  for  aj^Iant 
Box  L.  Goz»  of  Abilene,  for  ajwdlee. 


DUNKUN,  J.  W.  N.  Mott  Instttnted  thlB 
suit  against  the  Spring  Oardoi  Insurance 
Company  to  recover  11,250,  the  amount 
named  In  a  Are  Insurance  policy  issiwd  by  the 
def^dant  npon  a*  certain  dwelling  lionae 
owned  by  blm,  sttnated  in  the  town  of  Abi- 
loie^  He  alleged  that  the  house  was  destrc^- 
ed  by  fire  while  the  policy  was  In  fbrce, 
and  that  the  house  was  worth  $1,600.  In 
addition  to  a  teneral  demurrer  and  a  gen- 
eral denial,  the  defendant  pleaded  spedally 
that  the  policy  upon  whidi  the  suit  was  In- 
stltnted,  together  with  anottier  policy  issued 
bjr  another  company  vpoa  fumltare  in  the 
honae  for  $760,  whldi  was  in  excess  of  the 
valne  of  the  fumitory  were  procured  by  the 
plaintiff  with  the  fraudulent  design  and  pur- 
pose to  bum  the  house  and  Its  contents,  and 
to  tbraeby  defraud  the  companies  IssoIeuE  the 
policies,  and  that  thereafter  plaintiff  burned, 
and  procured  the  bomlng  of,  the  house  and 


Its  contents.  Upon  the  trial,  the  defendant 
admitted  that  plaintiff  had  a  good  cause  of 
action,  as  set  forth  In  his  petition,  except 
in  so  far  as  it  might  be  defeated  In  wfa<^e 
by  the  facts  set  out  in  the  special  plea  of 
fraud  contained  in  Its  answer  and  eatablish- 
ed  by  proof,  constituting  a  valid  defense,  and 
claimed  the  rl^t  to  open  and  conclude  the 
introduction  of  evidence  and  argument  of 
the  case.  A  Judgment  was  rendered  In  favor 
of  the  defendant,  and  the  plalnttff  has  ap- 
pealed. 

The  proof  showed  that  the  Are  destroyed 
the  house  and  contents. 

[1]  T.  C.  WMr,  sheriff  of  Taylor  county, 
in  wbldi  the  property  was  situated,  was  in- 
troduced as  a  witness  for  the  defendant  and 
testifled  that,  in  Ms  investigation  to  deter- 
mine the  orl|;ln  of  the  fire,  he  saw  the  i^in- 
tiff  on  the  morning  after  the  fire,  and  took 
him  to  the  county  attorney's  office  where  he 
was  questioned  concerning  the  incidents 
which  witness  thought  might  bear  np(m  the 
cause  of  the  fire.  Over  plalntlfTs  objection, 
he  was  then  permitted  to  testify  as  follows: 
"I  asked  him  (plaintiff)  If  he  would  like  for 
the  officers  here  to  find  out  who  was  destroy- 
ing his  and  Charlie's  property  here  in  this 
town  by  fire.  I  asked  him  If  be  would  like 
for  the  officers  to  Investigate  his  fires  he  had 
bad.  He  said,  'By  God,*  he  would  not  He 
said  he  was  getting  tired  of  people  accusing 
him  of  destroying  his  prt^rty.  He  said  he 
had  never  had  but  this  fire.  I  says,  'Isn't  it 
a  fact  that  you  had  a  house  destroyed  out 
here  near  the  Christian  CoUege?"  He  said 
he  b^eved  lie  did  have,  but  that  Hasba  was 
the  contractor,  and  the  insurance  was  made 
to  Hasha,  and  he  never  received  a  erat  out 
of  It  I  says,  Is  it  not  a  tact  that  you  had 
a  house  des^oyed  west  of  Grape  street  on 
the  car  line,  and  out  some  distance  west  of 
Orape  street,  fronting  on  the  south,  fronting 
south  on  the  car  line;  that  you  received  a 
good  big  payment  aa  the  place,  and  the  house 
was  Insured  In  your  flavor,  and  shortly  after 
the  man  moved  there  the  house  was  bunted  r 
He  said  be  believed  that  was  a  fact  I  asked 
him  who  it  was  that  bad  bought  that  place, 
and  be  said  he  did  not  know,  he  had  forgot- 
t«i.  I  said,  'Havoi't  yon  any  record  of  Itr 
and  be  said.  'No,  I  have  not'  I  says,  'Isn't 
it  a  fact  that  you  sold  that  house  to  that 
man  and  got  the  Instirance  and  threw  the 
papers  away,  tlie  contract  away?*  and  he 
says,  'W^l,  I  don't'  know  what  became  of  it, 
and  I  don't  know  the  man's  name.* "  The 
objection  urged  to  the  admlsslini  of  this  tes- 
timony was  as  follows:  '"Becanse  as  to  any 
other  fires  than  the  <ne  in  controreray  it  was 
irrelevant  and  immaterial  and  calculated  to 
pr^udice  the  minds  of  the  Jury  against  the 
jOalntlfl."  Charily  referred  to  by  the  sher^ 
Iff  in  the  testimony  quoted,  was  ptaintlffs 
son.  Plaintiff's  trnwillingneas  fbr  the  of- 
ficers to  inrcetlgate  the  lire  which  destroy- 
ed his  own  property  was  certainly  ad- 
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mlnlble  npon  the  plea  that  that  fire  had 
been  started  b7  him. 

[2]  The  objection  was  made  to  tba  testi- 
mony as  a  whole;  and.  If  apartotlt  was  ad- 
missible, the  assignment  now  under  dlscoa- 
sion  conld  not  be  sustained,  eren  though  It 
should  be  held  that  other  pOTtlons  of  the 
testimony  were  imprt^terly  admitted,  a  ques- 
tion whldi  it  is  xiat  necessary  to  decide. 

[8]  Furthermore,  an  affidavit  made  by  the 
plaintifl  before  the  county  attorney  soon  aft- 
er the  fire,  and  ctmtalnlng  substantially  the 
same  statements  by  the  plaintiff  as  were  tes- 
tified to  by  Wtir,  was  admitted  in  evidence, 
and  no  bill  of  exception  to  the  admission  of 
the  same  appears  in  the  recwd.  I^is  fur- 
nishes an  additional  reason  why  appellant 
could  not  complain  of  the  admission  of  the 
testimony  of  Weir  relative  to  other  fires. 

[4]  Error  has  been  assigned  to  the  admis- 
sion in  evidence  ov^r  plaintlffe  objection, 
of  the  testimony  of  T.  M.  Willis  and  Harry 
Tom  King  that  the  market  value  of  the  lot 
upon  which  the  boose  was  situated  was  from 
$2,000  to  12,500.  The  ground  of  the  c^Jec- 
tion  made  was  irrelevant  and  immaterial  to 
any  issue  in  the  case.  Plaintiff  testified  that 
he  had'  offered  to  sell  the  property,  with  the 
bouse  dtuated  thereon,  prior  to  tiie  fire,  for 
$2,000.  In  connection  with  this  testimony, 
the  proof  of  the  value  of  the  lot  without  tiie 
bouse  showed  a  possible  motive  on  the  part 
of  the  plaintiff  to  bum  the  property,  as  it 
tended  to  show  that  the  appellant  considered 
tiie  house  of  little  value,  and  it  was  admis- 
sible on  that  issue.  For  the  same  reason 
there  was  no  error  in  admitting  the  testimo- 
ny Introduced  by  the  defendant,  over  plain- 
tiff's objection,  to  show  the  condition  and  age 
of  the  house  covered  by  the  policy  as  that 
evidence  bore  upon  the  value  of  the  house. 

[S]  G.  B.  Triplett,  agent  for  the  Oklahoma 
Fire  Insurance  Company,  who  Issued  the 
policy  for  $760  upon  the  furniture  In  the 
bouse,  was  Introduced  as  a  witness  by  the 
defendant  He  testified  that  the  fire  oc- 
curred on  Sunday,  and  on  the  Saturday  be- 
fore he  issued  the  policy  on  the  furniture. 
He  further  testified  that,  on  the  Friday  next 
preceding  the  Saturday  mentioned,  plaintiff 
brought  the  policy  sued  on  in  this  case  to 
the  witness  for  examination,  with  the  re- 
guest  that  the  witness  see  that  the  policy 
correctly  described  the  property  npon  which 
It  was  Issued.  Upon  the  hearing  of  plain- 
tiff's motion  for  a  new  trial,  this  witness  tes- 
tified that,  after  looking  the  policy  over,  he 
was  convinced  that  he  made  a  mistake  in 
saying  that  the  policy  In  this  suit  was  the 
one  which  plaintiff  showed  him ;  that  his 
recollection  of  the  facts  testified  to  on  the 
trial  and  referred  to  above  had  not  changed, 
but  that  an  examination  of  the  policies  con- 
\-inced  him  that  he  had  made  a  mistake  in 
his  testimony ;  that  he  is  now  con^-Inced  that 
that  particular  inquiry  was  made  after  the 
fire,  and  had  reference  alone  to  the  policy 
Issued  upon  the  furniture^  and  not  to  the 


policy  issued  upon  the  house.  However,  upon 
the  hearing  of  the  motion  fUr  new  tital,  be 
further  testified  that  plaintiff  did  bring  to 
the  witness  a  batch  of  insurance  policies  on 
Friday  preceding  the  fire,  and  discussed  tbe 
description  of  the  lot  that  his  house  was  lo- 
cated on  in  some  policy  on  that  day.  Appe- 
lant has  assigned  error  to  the  action  of  the 
court  in  overruling  the  motion  for  new  trial, 
based  in  part  npon  this  newly  discovered  evi- 
dence of  the  witness  Triplett  The  testimo- 
ny that  plahitiff  did  discuss  tbe  descripU<« 
of  the  lot  upon  which  the  house  is  situated, 
as  contained  in  some  policy  which  he  then 
held,  would  have  Bubstantially  the  same  ef- 
fect as  the  teetimcmy  given  by  the  witness 
upon  the  trial  that  the  inquiry  liad  refer- 
ence to  the  policy  now  in  suit  At  all  events, 
we  are  unable  to  say  that  the  newly  discov- 
ered evidence  would  ^obably  Induce  a  ver- 
dict In  plaintiff's  favor  up<Mi  another  trial, 
and  hence  tbe  assignmrait  now  under  discus- 
sion is  overruled. 

[I]  Ai^llant  urgentiy  Insists  that  the  evi- 
dence Is  insufficient  to  support  the  verdict 
The  court  diarged  the  Jury,  in  ^ect,  that, 
if  the  defendant's  [dea  of  fraud  bad  beea 
sustained  by  a  prep<Hiderance  of  the  evi- 
dence, a  verdict  should  be  returned  for  the 
plaintiff.  Appellant  insists  that,  as  tbe 
charge  of  fraud  Involved  a  charge  of  a  crim- 
inal offense,  tbe  jury  should  have  been  In- 
structed that  the  presumption  of  innocence 
should  be  Indulged  In  plaintiff's  favor.  He 
insists  that,  be  himself  having  testified  in 
a  most  direct  and  positive  manner  that  he 
did  not  bum  the  house,  bis  guilt  cannot  be 
shown  even  In  this,  a  dvll  action,  by  the 
circumstances  proven,  all  of  which  are  en- 
tirely consistent  with  his  innocence,  and, 
taken  as  a  whole,  do  not  exclude  every  other 
reasonable  hypothesis,  except  that  of  his 
guilt  While  this  Is  substantially  tbe  rule  In 
criminal  prosecutions,  it  is  a  familiar  rule 
that  fraud,  which  is  the  basis  of  many  dif- 
ferent characters  of  <Avi\  actions,  may  be  es- 
tablished by  drcumstautlal  evidence ;  In  Cact, 
It  frequently  happens  that  such  is  the  metli- 
od  of  eetablishing  it  Even  a  criminal  of- 
fense may  be  established  by  drcimistantial 
evidence  alone.  We  think  that  the  circum- 
stances relied  on  by  the  defendant  to  estab- 
lish its  plea  of  fraud  in  this  case  were  suf- 
ficient to  support  the  verdict.  We  do  not  un- 
derstand the  law  to  be  that  a  charge  of 
fraud  in  a  dvll  action,  even  though  It  involv- 
ed a  charge  that  a  crime  tiad  been  commit- 
ted, must  be  sustained  by  evidence  beyMid  a 
reasonable  doubt,  as  in  a  criminal  prosecu- 
tion. Of  course  the  presumption  of  Innocence 
of  fraud  must  be  Indulged;  but  the  plalutifF 
was  given  the  benefit  of  that  presumption,  by 
the  charge  of  the  Jury  that  the  burden  was 
on  the  defendant  to  sustain  the  defense  of 
fraud  by  a  preponderance  of  the  evidence. 

The  case  of  Dwyer  v.  Gtmtinental  Ids. 
Co.,  67  Tex.  181,  was  one  for  the  recovery 
of  the  amount  of  fire  insurance  policy ;  and 
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one  of  the  defenses  pleaded  was  that  the  In- 
sured had  burned  the  house  for  the  purpose 
of  defrandloff  the  company  Issuing  the  pol- 
icy. In  that  ca3e  there  was  no  admission 
by  defendant  of  plalntUTs  right  to  recover, 
except  as  defeated  by  the  facts  pleaded  and 
proven  by  defendant,  as  was  done  In  this 
case;  and  hence  the  burden  was  upon  plain- 
tiff to  make  out  his  case  In  toto.  The  court 
charged  the  Jury  that  the  burden  was  upon 
the  plaintiff  to  prove,  among  other  things: 
"That  the  loss  was  an  honest  one ;  that  Is, 
that  it  was  owing  to  causes  not  traceable  to 
A.  M.  White  (the  insured)  nor  to  Ms  agen- 
cy." The  court  refused  an  Instruction  re- 
quested by  the  insured  that  the  burden  was 
upon  the  company  to  show  that  the  loss  was 
caused  by  the  fraudulent  act  or  procurement 
of  the  insured.  In  overruling  the  assignment 
'based  upon  the  refusal  of  that  Instruction, 
our  Supreme  Court  said:  "There  is  nothing 
In  the  contract  of  insurance  which  takes  it 
out  of  the  ordinary  rule  in  an  action  to  re- 
cover the  amount  of  the  loss  covered  by  the 
policy.  The  general  rule  Is  'that  the  obliga- 
tion of  proving  any  fact  lies  upon  any  par- 
ty who  subBtaotially  asserts  the  affirmative 
of  the  iBSue.'  1  Greenleaf,  |  74.  Such  is 
the  rule  in  this  case."  Thus  it  will  be  seen 
that,  notwithstanding  the  usual  presumption 
of  Innocence  of  crime,  the  plaintiff  In  that 
case  was  not  relieved  of  the  burden  of  prov- 
ing that  he  did  not  bum  the  house. 
The  Judgment  Is  affirmed. 


HOLMES  et  aL  v.  COALSON. 

(Court  of  Civil  Appeals  of  Texas.   Ft  Worth. 

Feb.  15,  1913.) 

1.  Apfeal  and  EBBoa  (I  106*)— Decisions 
Reviewable  —  PifADiita  or  Fbivileoe— 
Final  Jcdqueht. 

Aq  order  overruling  defendant^  pleas  of 
privilege  to  be  sued  in  the  county  of  tbelr  reai- 
dence,  not  being  specially  mentioned  In  Bev. 
Civ.  St  1911,  arts.  2078,  2079,  2080,  authoriz- 
ing appeals  from  certain  decisions,  was  not  ap- 
pealable thereunder,  nor  was  it  appealable  un- 
der article  1833,  permitting  an  appeal  from  a 
jodgmeDt  sustaining  a  pl«a  of  privilege;  the 
last  article  being  an  exception  to  the  statutes 
relating'  to  appeals  generally,  and  to  be  strictly 
coDBtmed. 

lEA.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  §§  726-734;  Dec.  Dig.  1 106;* 
Venue.  CenL  Dig.  §  149.] 

2.  StATOTBS  m  228*)— CONBTRUCnON— BxciF* 
TIONS. 

Exceptions  to  a  statute  of  general  terms 
cannot  be  enlai^ed  to  include  cases  not  embrac- 
ed within  the  exceptions  by  mere  Implications 
or  parity  of  reason. 

[Ed.  Note.— For  other  cases,  see  Statates. 
Cent  Dig.  i  SIO;  Dec.  Dig.  |22&«] 

Appeal  frcHD  District  Court,  Parker  Ooim- 
ty;  3.  W.  Patterson,  Judge. 

Action  by  J.  B.  Coalson  against  J.  V.  W. 
Holmes  and  others.  Judgment  for  [daintiff, 
and  defendanta  appeaL  Appeal  dlamisBed. 


Beall  &  Beall,  of  Sweetwater,  for  appel- 
lants. Stennls  &  Wilson,  of  Weatherford,  for 
api>elle& 

COXNER,  C.  J.  As  appears  from  the 
plaintiCTs  petition,  appellee,  a  resident  of 
Parker  couuty,  Tex.,  instituted  this  suit  In 
the  district  court  of  the  county  of  his  resi- 
dence against  J.  V.  W.  Holmes  and  others, 
alleged  to  reside  in  Nolan  county,  Tex.,  to 
recover  damages  because  of  alleged  fraudu- 
lent representations  made  by  the  def^dant 
In  the  exchange  of  certain  properties  be- 
tween the  parties.  The  misrepresentations 
charged  are  based  upon  a  certain  letter  mail- 
ed to  and  received  by  appellee  In  Parker 
county.  The  defendants  presented  pleas  of 
privilege  to  be  sued  In  the  county  of  their 
residence,  which  were  heard  by  the  court 
and  overruled.  From  this  ruling  of  the 
court,  the  defendants  have  appealed;  the 
case  on  its  merits  not  having  been  tried. 

Ap[>ellant8  made  no  motion  for  a  new 
trial;  and  the  questions  presented  by  the 
briefs  of  the  parties  are:  First,  whether,  in 
the  absence  of  such  motion  for  new  trial, 
the  amended  rules  will  require  us  to  disre- 
gard appellant's  assignments  of  error;  aud, 
second,  whether  the  letter  which  Is  made 
the  foundation  of  the  plalntltTs  charge  of 
Craudulent  representations  In  legal  effect 
amounts  to  such  case  of  fraud  as  will  bring 
the  suit  within  the  seventh  clause  of  article 
1830,  Revised  Statutes  1911,  relating  to  the 
subject  of  venue.  We  conclude,  however, 
that  we  cannot  determine  the  questions  sug- 
gested for  want  of  jurisdiction. 

[t]  The  order  appealed  from  I3  clearly  in- 
terlocutory  in  character;  and,  save  where 
otherwise  specially  provided,  it  Is  only  from 
"final"  Judgments  of  the  district  court  over 
which  we  may  exercise  our  revisory  pow- 
ers. See  article  2078,  Revised  Statutes 
1911.  Articles  2079  and  2080  make  certain 
exceptions  to  the  operation  of  the  general 
right  of  appeal  given  by  article  2078;  but 
the  present  appeal  does  not  fall  wltbln  any  ex- 
ception so  provided.  Article  2079  authorizes 
an  appeal  from  an  interlocutory  order  appoint- 
ing a  receiver  or  trustee  -  under  certain  cir- 
cumstances; and  article  2080  authorizes  ap- 
peals from  interlocutory  orders  granting  or 
dissolving  temporary  injunctions.  An  ap- 
peal, however,  from  an  Interlocutory  order 
overruling  a  plea  of  privilege  is  not  speci- 
fied. The  only  article  of  the  statute  that 
In  any  event  can  be  invoked  In  aid  of  the 
present  appeal  is  article  1833,  which  reads : 
"Whenever  a  plea  of  privilege  to  the  venue, 
to  be  sued  in  some  other  county  then  the 
county  in  which  the  suit  is  pending,  shall 
be  sustained,  the  court  shall  order  the  venue 
to  be  changed  to  the  proper  court  of  the 
county  having  Jurisdiction  of  the  parties  and 
the  cause;  and  the  clerk  riiall  make  up  a 
transcript  of  all  the  orders  made  in  said 
caus^  certifying  thereto  officially  under  flie 
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seal  of  tbe  court  and  tranamlt  the  same, 
with  tbe  original  papers  in  tbe  cause,  to 
the  clerk  of  the  ooart  to  which  the  veoue  has 
been  changed:  Prorlded,  that  nothing  here- 
in shall  prevent  an  appeal  from  tbe  Judg- 
ment of  the  conrt  sustaining  a  plea  of  priT- 
ilege."  It  is  eyident  from  a  reading  of  tbe 
statute  quoted  that  in  terms  an  appeal  onl7 
lies  from  tbe  judgment  of  tbe  court  "sus- 
taining a  plea  of  privilege,"  and  not  from  a 
Judgment  of  the  court,  as  tiere  "overruling 
such  plea."  Giving  the  article  quoted  an 
interpretation  that  authorizes  an  appeal  from 
the  judgment  of  a  court  sustaining  a  plea 
of  privilege,  It  is  apparent  that  the  article 
In  its  nature  constitutes  an  exception  to  the 
general  rule  limiting  appeals  to  final  Judg- 
ments^ 

[2V&nd  It  is  a  familiar  rule  of  construc- 
tion that  exceptions  to  a  statute  of  general 
terms  cannot  be  enlarged  so  as  to  Include 
cases  not  embraced  within  the  exceptions  by 
mere  implications  or  parity  of  reason^/  See 
Tyson,  Adm'x,  v.  Brltton,  6  Tex.  22^  Rob- 
erts V.  Tarboro,  41  Tex.  44&;  Sutherland  on 
Statutory  Construction,  SS  223,  224.  As  Il- 
lustrating this  rule  of  construction,  see  Baum- 
berger  v.  Allen,  101  Tex.  352,  107  S.  W.  526, 
where  it  was  held  by  our  Supreme  Court 
that,  under  tbe  statute  conferring  tbe  right 
of  appeal  from  orders  "granting  or  dissolv- 
ing" temporary  writs  of  injunction,  an  ap- 
peal from  an  order  "refusing"  to  dissolve 
such  a  writ  did  not  lie.  See,  also,  Bledsoe 
et  al.  V.  United  Brothers  of  Friendship  and 
Sister^  of  tbe  Mysterious  Ten,  131  8.  W.  256. 

We  conclude  that  we  have  no  Jurisdiction 
over  the  present  appeal,  and  that  it  must 
be  dismissed.  It  Is  accordingly  so  ordered. 


BARNETT  et  aL  v.  ALAMO  LUMBER  CO. 
(Court  of  Civil  Appeals  of  Texaa.  Oalveaton. 

Feb.  21, 1918.) 
JuDoimiiT  (i  17*)— Pbocebb  to  Subtaiit  Dk- 

A  citation  which  has  been  served  on  de- 
fendant, but  to  which  the  clerk's  seal  has  not 
been  affixed,  will  not  snpport  a  Judgment  by  de- 
fault 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  H  25-^;   Dec  Dig.  |  17.*] 

Error  to  District  Court,  Matagorda  Coun- 
ty; Wells  Thompson,  Judge. 

Action  by  the  Alamo  Lumber  Company 
against  Charles  E.  Barnett  and  another. 
From  a  Judgment  for  plaintiff,  defendants 
bring  error. .  Reversed  and  remanded. 

Linn,  Conger  ft  Austin,  of  Bay  Cl^,  tot 
idalntiflB  In  error. 

McMEANS,  J.  Tbe  Alamo  Lumber  Com- 
pany brought  this  suit  against  Charles  E. 
Barnett  and  E.  F.  Barnett,  to  recover  upon 
a  promissory  note  for  the  sum  of  $375,  to- 
gether with  10  per  cent  interest  and  10  per 
cent  attorney's  fees,  and  to  foreclose  a  me- 


chanic's, matttialnum's,  and  contractor's  lien 
on  a  tract  of  land  in  Matagorda  county,  by 
whldi  the  payment  of  said  note  was  alleged 
to  be  secured.  The  deftodants  having  failed 
to  aK>ear  and  answer,  a  Judgment  by  dtfanlt 
was  rendered  against  them,  from  which  tiiey 
have  prosecuted  this  appeal  by  writ  of  error, 
and  ask  a  reversal  of  the  Judgment  because 
the  dtadon  served  npon  them  was  defective^ 
in  that  it  was  wlthont  the  seal  of  the  clerk. 

It  aMtears  from  tlie  reocwd  that  the  <derk 
failed  to  affix  bis  seal  to  tha  dtaticm.  It 
is  wtil  settled  that  a  citation  whldi  baa  been 
served  on  a  defendant,  and  to  wlii<A  the  seal 
has  not  beoi  affixed,  will  not  support  a  Judg- 
ment by  datenlt.  Bohlnaon  t.  Horton,  36 
Tex.  CUT.  App.  333,  81  S.  W.  lOM.  and  au- 
thorities dted;  Hardy  OU  Oo.  t.  Markhsm 
State  Bank*  181  8.  W.  440:  The  Judgment 
must  therefore  be  reversed,  and  tbe  cause  re- 
manded. . 

If  the  defendant  B.  F.  Barnett  Is  in  fact  a 
married  woman,  as  claimed  in  her  brief,  and 
for  that  reason  a  personal  Judgment  should 
not  be  rendered  against  her,  she  may,  on  an- 
other trial,  plead  her  coverture,  and  If  the 
debt  Is  not  one  for  whldi  her  s^^arate  es- 
tate Is  liable,  she  will  no  doubt  be  protected 
in  this  r^rd  by  the  Judgment  of  tbe  court 
She  will  likewise  be  protected,  under  proper 
pleadings.  If  the  amount  at^^ulated  to  be 
paid  as  attorney's  fees  is  not  secured  by  tbe 
lien  upon  the  land. 

If  tbe  Judgment  as  rendered  Is  excessive, 
this  may  be  guarded  against  on  another  trIaL 

For  the  error  Indicated,  the  Jndi^n^t  of 
tbe  court  below  la  reversed,  and  tbe  cause 
remanded. 

Reversed  and  remanded. 


MODERN  WOODMEN  OF  AMEBIOA  T. 
METCALFE. 

(Court  of  Glvil  Appeals  of  Texas.  Vt  Worth. 
Feb.  13.  1913.) 

iNSUUirCE    (I    814*)  —  FBATEBHAL  BCKEFl- 

oiABT  AssoouTions— PaOCESS. 

Acts  31pt  Leg.  (iBt  Ex.  Sess.)  c.  36.  {  19, 
prescribing  a  mode  for  service  of  citation  on 
fraternal  beneficiary  associations,  does  not  take 
away  the  right  to  serve  tbem  in  the  usual  mode 
prescribed  by  general  law,  which  mode  must  be 
adopted  where  the  assodation  has  not  complied 
with  the  act 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  1 1995;  Dec.  Dig.  {  814.*] 

Error  to  District  Court,  Taylor  Oounty; 
Thoe.  L.  Blanton,  Judge. 

Action  by  Mrs.  Willie  Metcalfe  against  the 
Modem  Woodmen  of  America.  Judgment 
for  plaintiff  and  defoidant  brings  orror.  Af- 
firmed. 

Pat  M.  NefF,  of  Waco,  and  Barry  Tom 
King,  of  Abilene,  for  plaintiflT  in  error. 
Hardwlcfae  ft  Hardwicke  and  D.  M.  (Hdham, 
all  of  AUlene^  for  defendant  in  error. 
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SPBEB,  J.  This  Is  an  action  commenced 
in  the  district  court  of  Taylor  county  by  Mrs. 
Willie  Metcalfe  against  the  Modem  Wood- 
men of  America  to  recorer  on  an  insurance 
policy  issued  by  tbe  defendant  on  the  life  of 
plaintiffs  former  husband,  Hugh  Metcalf& 
Plaintiff  In  her  petition  alleged  that  the  de- 
fendant was  a  fraternal  beneficiary  associa- 
tion incorporated  nnda  the  laws  of  the  state 
of  IlilnolB,  d<dng  business  in  this  state  under 
a  permit  to  do  business  in  Texas.  The  <dta- 
tlon  issued  in  the  case  was  served  on  S.  Ia 
l>ryden,  local  agent  of  the  company  at 
Abilene.  Dryden  filed  a  plea  as  amicus  ca- 
rls, suggesting  that  defendant  was  an  Incor- 
porated fraternal  beneficiary  association,  and 
that  no  service  had  been  had  upon  It  as  re- 
quired by  Acta  Slst  Leg.  p.  364,  relating 
fraternal  beneficiary  associations.  Plaintiff 
answered  this  plea,  and  the  court  overruled 
it  and  proceeded  to  hear  and  determine  the 
case  in  plaintifiTs  favor;  the  defendant  mak- 
ing no  further  answer  in  the  case.  The  de- 
fendant in  due  time  presented  its  motion  for 
a  new  trial,  and  from  the  order  of  the  court 
overruling  this,  It  baa  perfected  Its  writ  of 
error. 

The  sole  question  presented  for  our  consid- 
eration is  whether  or  not  section  19  of  the 
Acts  of  the  Thirty-First  Legislature  (Laws 
1909,  p.  357),  regulating  fraternal  beneficiary 
assodatltHis,  prescrlMng  a  method  for  serv- 
ice of  citation  upon  such  associations,  is  ex- 
clusive of  the  ordinary  method  prescribed  by 
general  law.  That  section  provides:  "Every 
association,  domestic  or  foreign,  now  trans- 
acting business  In  this  state  shall,  within 
thirty  days  after  the  passage  of  tills  act,  and 
every  such  association  hereafter  applying  tor 
admis^n  shall,  before  being  licensed,  ap- 
point in  writing  the  Commissioner  of  In- 
surance and  iBankiug  and  bis  successors  in 
office,  to  be  its  true  and  lawful  attcouey,  up- 
on whom  all  legal  process  In  any  action  or 
proceeding  against  It  shall  be  served  and  In 
mch  writing  shall  agree  that  any  lawful  pro- 
cess against  It,  which  is  s^ed  upon  sucli  at- 
torney, aball  be  of  tlie  same  legal  force  and 
validity  as  if  served  upon  tlie  assodatton, 
and  that  tbe  authority  shall  continue  In  force 
BO  long  as  any  liability  remains  outstanding 
In  this  state.  Ooples  of  such  app(dntment 
certified  by  said  Commissioner  of  Insurance 
and  BanMng  dUUl  be  deemed  snflldeiit  evl- 
denee  thweof  and  dull  be  admitted  In  evi- 
dence wltti  the  same  force  and  tffect  as  the 
original  thereof  might  be  admitted.  Serrlce 
may  only  be  made  upm  sndi  attorney,  mnat 
be  made  In  duplicate  and  aliall  be  deemed 
BoiBclent  service  ap<m  snCh  association:  Pro- 
vided, however,  Qiat  no  siu^  aerrice  shall  be 
valid  or  blndlDg  against  any  audi  associa- 
tion when  it  is  required  thereunder  to  file 


its  answer,  pleading^  or  defense  In  less  than 
thirty  days  after  the  date  of  sttch  service. 
When  legal  process  against  any  sudi  associa- 
tion is  sorved  upon  said  Commissioner  of 
Insurance  and  Banking,  he  shall  forthwith 
forward,  by  roistered  mall,  one  of  du- 
plicate copies,  prepaid  and  directed  to  its 
secretary  or  corresponding  officer.  Tbe  plain- 
tiff in  such  process  so  served  shall  pay  to 
the  Commissioner  of  Insurance  and  Banking 
for  the  use  of  tbe  state  at  the  time  of  such 
service  a  fee  of  two  dollars,  whltdi  shall  be 
recovered  by  him  as  part  of  0ia  taxable  costs, 
if  he  prevails  in  the  suit" 

To  our  minds  the  evident  purpose  of  the 
act  was  to  facilitate  the  service  of  citation 
upon  defendant  Insurance  companies  by  fur- 
nishing an  additional  method  for  procuring 
such  service,  and  not  in  any  sense  to  lessen 
the  rights  of  dtlzens  complaining  of  them  by 
taking  away  the  right  to  serve  them  in  the 
usual  method.  The  act  certainly  does  not 
expressly  repeal  the  statutes  authorizing 
service  of  citation  as  In  the  case  of  ordinary 
defendants,  and  we  do  not  think  it  should 
be  held  to  have  done  so  by  implication.  A 
reading  of  the  mtlre  section  leaves  no  room 
to  doubt  in  our  minds  that  the  Legislature 
meant  merely  that  service  of  citation  upon 
the  Commissioner  of  Insurance  and  Banking 
should  be  of  the  same  legal  force  and  valid- 
ity as  If  served  upon  tbe  association  in  tbe 
usual  way,  subject  only  to  the  provision  that. 
In  the  event  ct  such  service  of  the  Oommls- 
sioner  30  days  Instead  of  10  should  be  allow- 
ed for  filing  the  defendant's  answer. 
Banker's  Union  v.  Nabors,  36  Tex.  Olv.  App. 
38,  81  S.  W.  01;  Henrietta  Mining  Co.  v. 
Johnson,  173  U.  S.  221,  10  Sup.  Ct  402,  43 
L.  Ed.  675.  But,  asdde  from  our  construction 
of  the  statute,  there  Is  nothing  in  defendant 
in  error's  petition,  the  plea  of  the  agent  Dry- 
den, or  the  motion  of  plaintiff  in  oror  tor  a 
new  trial,  to  show  that  plaintiff  In  error  ever 
at  any  time  appointed  In  writing  the  Oom- 
mlsslontf  of  Insurance  and  Banking  to  be 
Its  true  and  lawful  attomecr  QPon  whom  serv- 
ice of  legal  iffocess  might  be  had.  A  fra- 
ternal beneficiary  association  attempting  to 
do  business  In  Texas  without  complying  with 
this  provision  might  subject  itself  to  the 
penalties  of  tSa  statnte  for  sodi  failure,  but 
In  tbe  abswoe  at  audi  a  conqillance  it  can- 
not be  conoelved  bow  a  plaintiff  could  obtain 
Jnfladlctlon  over  it  as  a  defMdant  except  In 
the  usual  wi^.  Then  Is  no  question  made 
but  tliat  Drydeo  Is  a  proper  agent  npon 
whom  service  may  be  had  under  the  general 
law,  and  for  tbe  reascms  given  we  bold  serv- 
ice npon  him  was  suflbdent  in  the  present 
case. 

Tbe  Judgoient  at  the  district  coort  is  at- 
flrmed. 
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CAMPBELL  T.  SHIFFLSm. 

(Court  of  Ci^  AppealB  of  Texas.  Ft  Worttb 
Feb.  1,  1913.    ReheaTing  Denied 
March  8,  1913.} 

LmXTATZOir  OF  AcnONB   (I  108*)— AOOBUAL 

OF  Right  ot  Action. 

Where  a  vendor  of  land  held  a  note  (or 
the  purchase  price  in  tmet,  as  to  the  excess 
above  a  specified  price  per  acre,  for  himself 
and  for  bis  broker  who  effected  the  sale,  lim- 
itations  did  not  begin  to  nm  in  the  vendor's 
favor  against  the  broker,  until  the  former  re- 
pudiated such  trust  to  the  latter*!  knowledge. 

[Ed.  Note.— For  other  easei,  see  limitation 
of  Actions,  Cent  Dig.  U  600,  60&-«10;  Deo. 
Dig.  8  103.*] 

Appeal  from  District  Court,  Palo  Pinto 
County ;  W.  J.  Oxford,  Judge. 

Action  b7  B.  L.  Sliifflett  against  J.  I. 
Campbell.  Judgment  for  plaintiff,  and  de- 
fendant appeala.  Affirmed. 

Penli  &  Bberhart,  of  Mineral  Wells,  for 
appellant  Gross  &  Gross,  of  Mineral  Wells, 
for  appellea 

SPQER,  J.  J.  I.  Campbell  seeks  by  this 
appeal  to  reverse  a  Judgment  recovered 
against  him  by  E.  L.  Shifflett  and  the  prin- 
cipal grounds  upon  which  he  seeks  such  rever- 
sal is  that  it  finds  no  support  in  the  testimony. 
The  action  was  one  by  the  appellee  against 
the  appellant  to  recover  a  sum  alleged  to  be 
due  as  the  plaintiff's  share  In  certain  profits 
alleged  to  have  been  received  by  the  appel- 
lant as  broker's  commission  justly  owing  to 
appellant  and  ai^llee.  The  petition  made  a 
case  where  appellee  sold  apirellant's  land 
upon  an  agreement  whereby  the  parties  were 
to  divide,  share  and  share  alike,  aU  sums  of 
money  received  in  excess  of  flO  per  acre; 
that  the  land  bad  been  sold  by  appellee  for 
flS  per  acre,  and  the  appellant  had  con- 
verted the  oitire  amonnt  to  his  own  use. 
The  defense  was  that  aiwellant  was  to  re- 
ceive the  sum  of  $15  per  acre  net,  and,  fur- 
ther, that  plaintiff's  cause  of  action  was 
barred  by  the  statute  of  limitations  of  two 
years. 

The  first,  second,  third,  fourth,  and  fifth 
assignments  of  error  making  np  the  major 
pert  of  appellant's  brief  all  raise  in  one 
form  or  another  the  question  of  the  sufficien- 
cy of  the  evidence  to  support  the  verdict 
specially  upon  the  issue  of  limitations,  but 
they  are  all  overruled  because  appellee's  tes- 
timony Is  sufficient  to  sui^rt  bis  version 
of  tlie  contract,  and  because  there  Is  no 
statement  following  these  assignments,  or 
anywhere  in  the  brief,  as  to  that;  showing 
when.  If  ever,  the  appelant  converted  to  his 
own  use  the  note  representing  the  commis- 
sions recovered  by  appellee.  In  the  light  of 
app^ee's  allegations  appellant  held  the  note 
for  the  purchase  price  of  the  land  as  to  the 
excess  above  $10  per  acre  in  trust  for  him- 
self and  appellee,  and  under  the  law  llmtta- 
tlons  would  not  begin  to  run  in  his  favor  un- 


til a  r^iRuUatloa  of  mdi  trust  and  knowledge 
thereof  brooght  home  to  ain>ellee.  Until 
Bodi  time  appellee  would  have  no  cause  o£ 
action  against  which  limitations  oould  nm. 

Aioellantfa  defense  was  affinnatlT^  sub> 
mitted  In  the  charts  given,  and  there  was 
therefore  no  need  for  giving  the  requested 
<diaige8.  i^ipeUant  suggests  0iat  aivellee 
sooght  to  avcdd  the  bar  of  limitations  by  the 
plea  that  he  and  appellant  were  partners, 
and  complains  that  the  court  assomed  such 
fact  to  be  true  In  the  charge  glvoi  but  for 
the  reason  already  indicated;  that  la,  that 
no  evidmce  is  pointed  oat  evoi  ralsliic  the 
issue  <a  UmltatiiMis.  This  conq)Ialnt  of  the 
charge  need  not  be  noticed. 

We  find  no  error  la  the  Judgment;  and  It 
la  affirmed. 


HILL  COUNTY  COTTON  OIL  CO.  T. 

GATHINGS. 

(Court  of  Civil  Appeals  of  Texas.  Dallas. 
Feb.  S,  1913.   On  Motion  for  Beheaiing, 
Match  8,  1918.) 

L  CONTINUANOa  (I  26*)— GbOITNM— AB8BITCI 

or  Witness. 

It  was  not  error  to  refuse  a  contioaanc& 
■ought  by  defendant  because  of  the  absence  of 
a  witness,  where  the  witness  was  present  in 
the  town  where  the  court  was  sitting,  and  de- 
fendant failed  to  avail  himself  of  the  court's 
offer  to  procure  the  witness  if  d^aadant  would 
tender  the  witness  Us  fees. 

[Ed.  Note.— For  other  eases,  see  Continu- 
ance, Cent  Dig.  H  74r^;  Dea  Dig.  |  29.*] 

2.  TbIAL  (I  260*)— iNSTSUCnON  — IKSTBUO- 
TIONa  AUUUDT  QlVEM. 

Where  in  a  parent's  action  for  loss  of  the 
services  of  her  minor  son,  due  to  injuries  re- 
ceived In  defendant's  employ,  the  evidence  was 
conflicting  on  tbe  isaue  of  her  son's  immaturity 
and  lack  of  experience,  and  the  court  instructed 
that  the  burden  was  on  plaintiff  to  prove  her 
case  by  a  preponderance  of  the  evidence,  and 
that  the  jury  should  not  find  for  plaintiff,  on* 
leas  they  believed  her  son  posaessed  such  im- 
maturity of  Judgment  and  lack  of  experience 
as  woiud  relieve  him  from  the  consequence 
of  his  negligence,  it  was  not  error  to  refuse  an 
instruction  whidi  specifically  placed  on  plaintiff 
the  burden  of  proving  this  particular  Issue. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  IS  661-669;  Dec  Dig.  |  26a*] 

3.  Masteb  akd  Sebtart  (|  286*)— Injijbt  to 
Sebvakt— Submission  of  Issues  —  Plead- 
ing—Bvidbnce. 

Where,  in  a  parent's  action  for  loss  of  the 
services  of  her  minor  son,  due  to  injuries  re- 
ceived in  defendant's  employ,  the  petition  al- 
leged that  the  boy  was  15  years  old,  inexperi- 
enced with  machinery,  and  ignorant  of  tbe 
danger  of  working  aboat  machinery,  that  this 
was  known  to  defendant  and  he  did  not  warn 
him,  and  that  the  injury  resulted  from  the  boy's 
clothes  coming  in  contact  with  a  grooved  re- 
volving shaft,  which  appeared  to  have  a  smooth 
snrtace,  and  the  evidence  supported  these  alle- 
gations,  the  court  properly  submitted  to  the 
jury  the  issue  of  his  immaturity  of  Judgment 

(Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1001.  1006,  1008.  1010- 
1050;  Dec  Dig.  1  286.*] 
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4.  APPBAL  AHD  EKEOB  (I  882*)— IHTITED  Ete- 
BOK— 8DBMIB8I0R  Or  ISSUES. 

Where,  in  an  action  for  damages  from  inja- 
ricB  to  a  minor  employ^,  defendant  reqaested 
an  inBtmction  which  embodied  the  qaeatioD  of 
the  injured  party'i  lack  of  experience  and  im- 
matun^  of  Jud^rment,  defendant  coold  not  com- 

Jilain  of  the  submiasioa  of  such  qaeation  to  the 
ur7  in  another  inatmctioD. 
[Ed.  Note.— For  other  caaes,  see  Appeal  and 
Error,  Cent  IMg.  H  3001-8610;  Dee.  Dig.  | 
882.n 

6.  Fabbnt  ARD  Child  (I  7*)— Eiurcifatidk. 

The  fact  that  a  widow'a  son  secured  em- 
ployment with  defendant  while  on  a  Tlait  to 
his  brother,  mthont  his  mother's  knowledge, 
oiter  ahe  had  told  faim  he  must  go  to  acfaool  or 
go  to  work,  and  that  previously  ahe  had  con- 
sented to  his  taking  other  employment  for 
wages,  which  he  turned  over  to  her,  receiving 
back  only  a  part,  did  not  emancii>ate  her  aon 
so  aa  to  deprive  her  of  a  right  to  recover  for 
loss  of  his  services,  due  to  injuries  received 
while  in  defendant's  employ. 

[Ed.  Note.— For  other  eases,  see  Parent  and 
ChUd.  Cent  Dig.  K  T2,  86-80;  Dee.  Dig.  |  7.*] 

Appeal  from  District  Court,  Hill  County; 
C.  M.  Sndthdeal,  Jndg& 

Action  by  Mrs.  Adella  GathbigB  against 
tbe  Hill  County  Cotton  Oil  Company.  From 
a  Judgment  for  plaintiff,  defendant  apprala. 
Affirmed. 

Morrow  ft  Morrow  and  Wear  &  Fraxier, 
all  of  HUIsbort^  for  appellant  T.  L.  Shnrt- 
lefT  and  CAas.  L.  Black,  botb  of  Hillsboro, 
for  appellee^ 

TALBOT,  J.  The  appellee,  Mrs.  Adella 
Gathli^,  instituted  ttiis  suit  against  tbe 
pellant,  Hill  Connt7  Cotton  Oil  Company,  to 
recover  damages  on  account  ot  loss  of  serrlc- 
es  of  ber  minor  son,  Bascom  Gathinga.  The 
petition  alleges,  in  substance,  that  plaintiff 
is  a  widow  and  tbe  snrrlTing  parent  ttf  Bas- 
com Oathings;  that  in  November,  1811,  her 
said  son,  who  was  dten  about  16  years  of 
age,  was  employed  by  ttie  defendant,  with- 
ont  plaintiff's  consent  to  work  for  it,  in  one 
of  its  seedhouses  in  the  dty  of  Hillsboro;  that 
at  the  time  plaintiff's  son  was  so  employed 
tile  defendant  knew  that  he  was  a  minor; 
that  In  said  seedboose  where  defendant  di- 
rected her  said  son  to  work  was  situated  and 
operated  dangerous  maChin^;  that  aoid 
machinery  consisted  of  wheels,  belts,  pulleys 
and  shafUnga  operated  by  steam  motive  pow- 
er, and  used  in  conveyii^  seed  sittiated  in 
the  said  seedhonse  into  the  oUmUI  ta  de- 
fendant; that  at  the  time  plaintiff's  son, 
Bascom  Oathings,  entered  into  the  service 
ot  def»idant  he  was  Inexperienced  in  the 
uses  of  the  machinery  situated  in  defend- 
ant's seedbonse  and  did  not  know  the  danger 
of  mcta  machinery;  that  in  said  seedhouse 
there  was  a  iiath  or  passway  leading  from 
the  door  of  same^  between  certain  machinery, 
to  tbe  place  where  Basoom  Oathings  was  dl> 
rected  to  work;  that  on  cme  side  ot  this  path 
or  ^ssway  there  was  a  shaft  attached  to 
said  machinery  Jnttlnjc  out  about  two  feet 

•For  other 


into  said  passway;  tliat  said  shaft  and  the 
machinery  to  which  it  was  attached  was  pro- 
pelled by  steam  and  was  being  revolved  at  a 
very  rapid  rate  of  speed;  that  said  shaft  had 
on  its  surface  a  groove,  rendering  the  sur- 
face uneven  and  more  liable  to  catch  and  be- 
come entangled  with  objects  touching  it 
tlian  if  tbe  same  tiad  been  smooth,  when 
revolving  rapidly;  that  this  condition  of  the 
shaft  was  unknown  to  Bascom  Qatblngs  be- 
fore he  was  injured,  but  known  to  defendant; 
that  under  the  drcumstauces  and  conditions 
set  out  plalntLfTs  son  was  directed  to  get  a 
seed  fork  situated  near  the  door  of  the  seed- 
house,  with  which  to  move  seed  in  said 
house;  that  in  order  to  get  tbe  seed  fork  it 
was  necessary  for  plaintlfl'B  said  son  to  walk 
along  and  over  tbe  passway  described,  and 
that  when  he  reached  a  point  near,  to  where 
the  sba^ning  was  revolving  the  noise  of  the 
machinery  attracted  bis  attention  and  caus- 
ed him  to  hesitate  and  stop  within  range  of 
the  draft  and  suction  created  by  a  revolving 
wheel  attached  to  said  shafting  and  the  saihe 
came  in  contact  with  the  clothes  worn  by 
Bascom  Gatbings  and  wound  him  around 
said  shafting,  by  reason  of  which  he  was 
thrown,  dragged,  and  pulled  with  great  force 
and  violence  Into  and  upon  said  machinery, 
inflicting  upon  him  serious  and  permanent 
injuries.  The  petition  ftirtber  alleged  that 
tbe  proximate  cause  of  Bascom  Oathings'  In- 
juries was  the  n^ligent  acts  of  the  defend- 
ant in  permitting  said  shafting  to  extend 
and  jut  out  into  said  passway  without  hav- 
ing tbe  same  boxed,  or  in  some  manner  pro- 
tected to  prevent  clothing  of  persons  passing 
along  said  passway  from  coining  in  contact 
with  said  shafting,  and  in  falling  to  furnish 
the  said  Bascom  Gattiings  a  safe  place  to 
work,  and  in  Colling  to  warn  him  of  the  dan- 
ger indd^t  to  going  near  said  machinery  In 
the  condition  that  it  was  in,  and  In  falling 
to  apprise  the  said  Bascom  Gathiags  of  the 
condition  of  said  shafting  and  the  disturb- 
ance caused  by  the  wheel  attadied  thereto, 
and  the  effect  of  same  upon  clothing  of  per* 
sons  passing  near  it 

The  defradant  pleaded  a  general  denial, 
contributory  negligence,  assumed  risk,  and 
that  plaintifl  had  emancipated  her  son ;  tiut 
be  was  in  no  soiae  contributing  to  plalntifrs 
support  and  that  plaintiff  had,  if  not  direct- 
ly, indirectly  given  her  consent  to  his  em- 
ploymoit;  that  plaintiff'8  son  appeared  to 
have  readied  the  age  of  maturity  at  the  time 
of  his  employment  by  defoidont;  and  that 
by  reason  of  the  premises  defendant  was  mis- 
led, and  plaintiff  estopped  frmn  daiming  any 
damage  on  account  of  the  loss  of  her  son's 
services.  A  Jury  trial  resulted  in  a  verdict 
and  judgment  in  favor  of  the  plaintiff  tm  the 
sum  of  $1,000,  and  tiie  defendant  an>ealed. 

[1]  The  first  asstgnment  of  error  com- 
plains of  the  court's  action  in  ovaruling  de- 
fendant's ai^lication  for  a  continuance.  We 
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an  not  prepared  to  say  Qkete  waa  raror  In 
thlM  mllng  of  the  coart  Tbe  till  of  excep- 
tion reserved  to  the  conrf  a  acUMi  in  orer- 
rnUng  the  am>licatlon  tat  a  oontlniianee 
shows  that  when  the  application  waa  pre- 
sented one  of  plaintUTa  attomeya  Itftt  the 
conrtroom*  aaying  be  would  iihone  and  see 
U  the  witness  Cor  the  want  of  whose  testi- 
mony the  oontlnnance  waa  asked  was  In 
Hinaboro,  where  tbe  court  waa  altting,  and 
retomed  In  a  tew  minutes  and  said  the  wit 
neas  waa  In  Hillsboro  at  Bobertaon'a  gin,  and 
the  court  then  stated  from  the  bench  that  If 
defendant  would  tender  the  witness  his  tees 
the  court  would  order  an  attachment  for  the 
wltneas  and  get  taim  In  conit.  Thft  bill  of 
exception  does  not  show  that  the  defendant 
did  this,  or  made  any  farther  effort  whatever 
to  secure  the  attendance  of  tbe  wltnesa.  The 
attendance  of  the  witness  oonid  not  be  com- 
pelled without  paying  or  tendering  him  his 
fees.  He  waa^  it  seems,  within  eaay  reach  of 
the  process  of  the  court,  and  bad  hla  fees 
been  tendered,  as  suggested  by  the  court  It 
Is  reasonable  to  presume  bla  prta^oe  would 
have  been  aecnred  at  the  trlaL  While  the 
application  recites  that  it  Is  the  defendant's 
first  application  for  a  continuance,  yet  It 
does  not  appear  from  the  record  when  the 
suit  was  filed,  or  wbeUier  or  not  tbe  witness 
had  inrevloQsly  disobeyed  the  process  of  the 
court.  Under  the  circumstances  we  think 
the  defendant  Is  In  no  position  to  ask  a  re- 
versal of  the  case  because  bis  api^catlon  for 
a  continuance  was  not  granted. 

[2]  The  second  assignment  complains  of 
the  court's  refusal  to  give  the  following 
spedal  cbarge  requested  by  defendant,  viz.: 
"On  the  Issue  of  Immaturity  and  lack  of 
judgment  submitted  to  you  In  tbe  court's 
main  charge,  you  are  Instructed  that  the 
burden  of  proof  is  upon  the  plaintiff  to  prove 
by  a  preponderance  of  the  evidence  that  Bae- 
com  Gathlngs,  by  reason  of  hla  immature 
years  and  lack  of  experience,  was  unable  to 
understand  the  dangers,  referred  to  in  sub- 
division No.  5  of  tbe  court's  charge,  and 
unl^s  the  plaintiff  has  shown  by  the  pre- 
ponderance of  the  evidence  that  said  Bascom 
Gathlngs  waa  of  such  immaturity  of  judg- 
ment and  experience,  you  will  determine  that 
Issue  against  the  plaintiff."  We  are  of  opinion 
there  was  no  error  In  refusing  this  instruc- 
tion. In  the  sUtb  paragraph  of  the  general 
charge  tbe  Jury  were  Instructed,  In  substance, 
among  other  things,  that  If  they  believed 
plaintiff's  son,  Bascom  Gathlngs,  failed  to 
exercise  that  degree  of  care  that  a  per- 
son of  ordinary  care  would  have  exerdaed 
under  the  same  circumstances  to  avoid  In- 
Jury  to  himself,  and  that  by  reason  of  his 
failure  to  observe  that  measure  of  caution, 
it  be  did,  he  was  injured,  the  plaintiff  could 
not  recover,  unless  at  the  time  he  was  hurt 
Bascom  Gathlngs  was  a  youth  of  Immature 
Judgmoit,  and  was  in»p«lenced  about  such 
machinery  aa  that  bj  which  be  waa  injured. 


and  that  tbe  dangers  of  going  near  «  being 
about  sudi  machinery  were  not  communicat- 
ed or  known  to  Um,  and  tbat  1^  reason  of 
such  immaturity  of  judgment  and  Inexperl- 
oice  and  want  <tf  Information  be  waa  Inca- 
pable of  underatandtng  the  nature  and  extmt 
of  the  dangers  to  wbldi  he  was  subjected. 
The  jury  wwft  further  Instmcted  in  the 
tenth  paragn]^  <tf  tbe  main  cfaarve  that  the 
burden  of  ^oof  was  on  tbe  plaintiff  to  make 
out  bw  case  a  pr^Mmdoranee  of  the  eri- 
dence^  and  that  If  ahe  bad  failed  to  do  so,  to 
return  a  verdict  for  the  defendant  These 
instructions -were  under  the  facts  sufficient. 
The  evidence  with  reference  to  tbe  lame  of 
immaturity  and  laA  of  expvlence  of  Baa- 
eom  Gathlngs  was  conflicting,  and  it  was  not 
essential  to  tbe  protection  of  tbe  defondanrs 
rights  that  tbe  court  should,  In  his  Instruc- 
tions to  the  jury,  specifically  place  tbe  bur- 
den of  proof  on  tbe  plaintiff  on  this  partlcn- 
lar  ls8u&  As  said  by  coimsel  Cor  an>^ee, 
the  charge  given  the  jury  made  it  clear  to 
them  that,  if  they  found  from  tbe  evidence 
that  Bascom  Gathlngs'  conduct  at  the  time 
be  was  injured  was  not  that  of  a  person  of 
ordinary  prudence,  then  they  could  not  find 
for  the  plaintiff,  unless  they  should  further 
believe  from  the  evidence  that  the  said  Bas- 
com Gathlngs  possessed  such  immaturity  of 
judgment  and  lack  of  experience  as  would 
relieve  blm  from  tbe  consequences  of  bis 
negligence.  After  giving  a  general  charge  on 
tbe  burden  of  proof  It  is  not  error,  as  we 
understand  tbe  law,  for  the  court  to  refuse  a 
special  charge  which  singles  out  one  particu- 
lar element  of  the  plaintiff's  cause  of  action, 
and  instructs  the  Jury  that  the  burden  of 
proof  Is  on  the  plaintiff  to  establish  such  la- 
sue.  The  Courtis  charge  will  be  sufficient,  if 
It  Is  so  drawn  as  to  require  tbe  Jury  to  find 
from  tbe  evidence  tbat  the  plaintiff  has  es- 
tablished each  essential  element  of  his  cause 
of  action.  Such  was  the  effect  of  tbe  court's 
charge  In  this  case  when  taken  and  construed 
as  a  whole,  and  a[q;>eUant  has  sustained  no 
substantial  injury,  If  any  at  all,  by  tbe  re- 
fusal of  tbe  special  cha^e  under  conaidera- 
Uon. 

[3]  Appellant  contends  under  Its  third, 
fourth,  and  fifth  assignments  of  error  that 
the  Issue  of  immaturity  of  judgment  on  the 
part  of  Bascom  Gathbigs  was  not  raised  by 
tbe  pleadings  or  the  evidence,  and  tb^efore 
the  trial  court  erred  in  submitting  such  is- 
sue to  the  jury.  In  this  view  we  do  not  con- 
cur. Briefly  stated,  appellee  pleaded  tbat 
liascom  Gathlngs  was  16  years  of  age  at  the 
time  be  was  injured,  was  a  minor  of  tender 
years,  and  inexperienced  with  machinery; 
did  not  know  or  understand  the  danger  of 
working  around  madilnery;  that  this  was 
known  to  tbe  defendant,  and  tbat  he  did  not 
warn  blm,  and  that  he  was  injured  by  com- 
ing In  contact  with  a  revolving  shaft  which 
amiearad  to  have  a  smooth  aurface^  and 
which  In  fact  waa  rou^  and  contaloed  a 
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groon  at  Its  end  with  sharp  edgea,  which 
sroore  caught  bis  clothes  and  Injured  him  as 
alleged  In  her  petition.  The  evidence  show- 
ed In  snbetance  that  Bascom  Oatblnga  was 
15  or  16  years  of  age,  and  had  had  v&tf 
little  experience  with  nuuAlnery,  and  was 
not  warned  by  the  defradant  of  the  dangers 
of  his  employmoit;  that  he  was  Injured  in 
walking  throQgh  a  pasaway  maintained  and 
used  in  appellant's  seedhouse,  there  being  on 
each  side  of  said  paasway  two  shaftings  pro- 
jecting out  a  foot  and  a  half  or  two  feet 
and  nncoTcred;  that  the  sbaftlng  on  which 
Bascom  Gathlngs  was  Injured  contained  a 
key  seat  and  groore  at  Its  end.  and  that  this 
could  not  be  seen  when  It  was  revolving. 

J.  R.  Preston,  a  surveyor  who  measured 
the  premises,  testlfled.  In  anbstance,  that, 
an  or^ary  man  walking  along  the  center  of 
the  passway  •between  the  shafts,  his  clothes 
would  be  within  12  or  15  Inches  of  the  shafts 
on  either  side.  The  evidence  also  showed 
that  this  passway  was  the  only  one  by  which 
a  man  on  the  north  side  of  the  building  could 
go  to  the  place  where  Bascom  Gathlngs  start-^ 
ed  to  go  to  get  his  seed  folic,  unless  he  should' 
go  outside  of  the  building  and  go  around  It 
£d  Woodall,  secretary  of  the  defendant  com- 
pany, testified,  in  substance,  that  he  did  not 
know  that  there  was  any  reason  for  that 
shafting  to  be  so  long,  that  it  didn't  serve 
any  purpose,  unless  it  was  to  save  buying  a 
new  piece,  and  that,  the  machinery  would 
have  operated  just  as  well  without  the  shaft- 
ing projecting  as  It  did  with  It  projecting. 

Bascom  Gathlngs  testified:  "At  the  time 
Mr.  Tomer  employed  me  and  carried  me  Into 
the  seedhouse  he  -did  not  tell  me  anything 
about  these  shaftings  or  of  any  danger  at  aU 
in  connection  with  the  operation  of  the  ma- 
chinery," that  he  thought  there  was  a  little 
danger  in  getting  near  those  revolving  shaft- 
ings, and  that  he  thought  that  If  he  got  close 
to  one  of  th^  that  It  was  liable  to  bum 
him.  "I  know  that  a  shaft  running  that  way 
was  liable  to  bum  me,  but  I  didn't  have 
any  idea  of  the  shaft  catching  me,  and  I 
stiU  don't  believe  that  a  shaft  that  is  slick 
will  catch  your  clothes.  I  did  not  know  any 
other  danger  to  It"  He  further  testlfled 
that  as  he  was  trying  to  pass  through  this 
places  and  as  he  was  trying  to  avoid  being 
caught  by  one  of  the  shaftings  on  one  of  the 
sides,  he  got  too  close  to  the  other  side  and 
It  cai^t  him. 

It  was  not  specifically  charged  in  the  peti- 
tion that  Bascom  Gathlngs  was  of  "Immature 
judgment,"  but  such  was  the  effect  of  the 
language  need.  The  petition  having  alleged 
tbat  he  was  a  minor  only  16  years  of  age, 
and  that  he  was  inexperienced  about  ma- 
chinery, and  did  not  understand  or  know  the 
dangers  to  be  eucountOTed  in  working  with 
machinery  such  as  he  came  in  cmitact  with 
when  injured,  it  may  be  inferred  therefrom 
that  his  Judgment  was  immature.  TOn  evi- 
dence ataowa  tbat  ha  waa  15  or  16  7«azs  ot 


age  when  tha  acddant  resnlting  In  hla  Injn- 
rles  occurred;  tbat  he  had  had  but  vwy  little 
experience  with  machinery,  and  was  not 
warned  by  defMidant  of  the  dai^ers  incident 
to  his  employment  He  testlfled:  "I  know 
that  a  shaft  running  tliat  way  was  liable  to 
bum  me,  but  I  dldnt  hare  any  Idea  of  the 
shaft  catdiing  me,  and  I  still  don't  believe 
that  a  shaft  that  Is  slick  will  catch  your 
clothes.  I  did  not  know  any  other  danger 
to  it"  His  inexperience  with  reference  to 
machinery  is  very  clearly  shown  by  the  tes- 
timony of  the  plaintiff,  and  1^  that  of  his 
brother,  Will  Gathlngs. 

The  material  facts  are  very  similar  to  the 
facts  In  the  case  of  Ballway  Company  v. 
Brick,  83  Tex.  598,  20  S.  W.  511.  That  was 
an  action  brought  to  recover  of  the  railway 
company  damages  for  personal  injuries  al- 
leged to  have  been  Inflicted  upon  a  minor 
about  19  years  of  age.  He  had  been  employ- 
ed by  the  railway  company  as  a  brakeman 
about  three  months,  and  in  the  opinion  of 
the  court  it  Is  said  he  was  "evidently  a 
bright,  intelligent  youth,  and  had  been  well 
educated."  There  was  evidence  tending  to 
show  that  in  the  discharge  of  his  duties  he 
was  guilty  of  negligence  contributing  to  his 
injuries.  He  admitted  that  he  knew  the 
place  where  he  was  injured  was  "a  little 
dangerous,"  but  testified  further  that  "he 
did  not  know  the  extent  of  the  danger." 
Under  these  drcumstances  the  Supreme 
Court  held,  in  effect,  that  It  was  proper  for 
the  Jury  to  consider  whether  or  not  on  ac- 
count <tf  his  Immature  years  he  was  also  of 
Immatnre  Judvoent,  and  did  not  nndwstand 
the  extent  of  the  danger  to  which  he  was 
subjected.  The  court,  speaking  through  Mr. 
Justice  Gaines,  said:  'TThe  plaintlfl  being  a 
minor,  it  was  the  duty  of  tbe  recover,  through 
his  agents,  to  Instruct  him  as  to  the  dangers 
of  the  employment  That  waa  tbe  primary 
obUgation.  But  if  tbe  plaintiff  at  the  time 
of  his  emi^oyment  knew  the  nature  and  ex- 
tent of  the  danger,  and  ills  judgment  was 
sufficiently  mature  to  appreciate  the  risk,  or 
if  subsequently  be  became  aware  of  the  fact 
and  extent  of  the  danger  and  had  the  discre- 
tion to  properly  weigh  his  liability  to  In- 
Jury  from  it,  the  receiver  became  absolved 
from  the  responslbUity  arising  from  the  fail- 
ure to  give  the  Instruction.  That  he  knew 
that  there  was  some  danger  is  not  disputed ; 
but  whether,  under  all  the  facts,  bis  discre- 
tion was  sufficiently  developed  at  the  time 
of  the  injury,  considering  his  knowledge  and 
experience,  to  appreciate  the  extent  of  tbe 
risk,  was  not  a  question  of  law,  bnt  a  ques- 
tion of  fact,  which  was  properly  left  to  the 
determination  of  the  Jury.  And  we  may  re- 
mark just  here  that  the  discretion  of  a 
minor  does  not  always  ke^  pace  with  hla 
intdligence.  His  Intellect  may  be  cultivated 
and  developed,  and  yet  he  may  be  more  heed- 
less tbau  one  of  more  tmiat  Tsata,  Sudi  la 
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the  difference  among  men  that  the  same  may 
be  said  of  adults."  It  was  further  stated 
that  "the  great  w^ght  of  authority  supports 
the  proposition  that  If  a  servant  be  under 
the  age  of  21  years,  and  he  has  not  been  In- 
stmcted  by  the  master  as  to  the  dangers  of 
bis  employment,  It  is  a  Question  for  the  Jury 
whether  he  has  acquired  sufficient  knowledge 
of  the  dangers  to  exempt  the  master  from 
UablUty  In  case  of  injury.  •  •  *  It  Is 
not  sufficient  that  he  knows  the  employment 
is  dangerous,  but  he  must  also  be  aware  of  the 
extent  of  the  danger,  and  have  the  discre- 
tion to  understand  the  risk,  before  he  can  be 
held  to  hare  assumed  It  These  are  ques- 
tions of  fact  to  be  determined  by  the  jury." 
Clearly,  under  the  authority  of  the  case  cit- 
ed, the  question  of  "immaturity  of  Judg- 
ment" was  In  this  case  and  properly  sub- 
mitted to  the  Jury.  The  paragraph  of  the 
court's  charge  in  which  the  issue  Is  submits 
ted  Is  almost  identical  with  the  charge  In 
the  case  of  Railway  Company  t.  Brick,  su- 
pra, which  was  declared  not  to  be  erroneous 
by  the  Supreme  Court. 

[4]  If,  however.  It  can  be  said  the  sub- 
mlBslon  of  the  Issue  of  Immaturity  of  Judg- 
ment on  the  part  of  Bascom  Gattiings  was 
error,  as  contended  by  appellant  under  ttie 
assignment  we  are  confAdering,  then  it  would 
seem  that  appellant  contiibnted  to  the  ernnr, 
and  is  in  no  position  to  complain  <tf  It.  In 
special  charge  Na  2,  glTen  at  the  Instance 
of  appellant,  the  court  instructed  the  Jury,  In 
substance,  that  If  th^  believed  the  act  of 
Bascom  Oathlnga  in  coming  in  contact  with 
the  shaft  under  the  drcumstances  shown 
"was  such  an  act  as  a  reasonably  prudent 
person  of  his  age  and  discretion  and  ^> 
perience  would  not  have  done,  and  that  such 
act  caused  or  contributed  to  Us  Injury."  to 
find  for  defendant,  and  by  special  charge  No. 
4,  given  at  appellant's  request,  the  Jury  were 
instructed.  In  effect,  that  if  the  plaintiff 
consented  for  her  son  to  work  about  de- 
fendant's machinery,  or  consented  for  her 
son,  FhilUp  Gathlngs,  to  find  him  such  em- 
ployment, etc.,  then  the  plaintiff  would  be 
estopped  to  recover  anything  In  this  suit  by 
reason  of  any  lack  of  experience  or  imma- 
turity of  age  of  her  son.  It  is  well  settled 
by  the  decisions  of  this  state  that  an  ap- 
pellant cannot  complain  of  an  erroneous  In- 
struction where  he  requested  an  instruction 
embodying  the  same  error.  If  be  has  re- 
quested a  charge  submitting  an  issue  to  the 
Jury,  he  cannot  on  appeal  claim  that  the  ev- 
idence did  not  warrant  the  submission  of 
such  issue.  Railway  Co.  v.  Seln,  89  Tex. 
63.  33  S.  W.  216.  558;  Poindexter  v.  Elrby 
Lumber  Co.,  101  Tex.  322,  107  S.  W.  42; 
Railway  Co.  v.  Rodriqoez,  133  S.  W.  6»0; 
Railway  Co.  v.  West,  131  S.  W.  839;  Alamo 
Oil  ft  Refining  Co.  v.  Curvier,  136  8.  W. 
1182;  Henry  et  aL  r.  UcOown,  140  &  W. 
Ilia 


[I]  Nor  do  we  think  the  court  erred  in  ig- 
noring the  question  of  the  emancipation  of 
plalntlfTs  son  in  the  main  charge,  and  In 
refusing  to  give  appellant's  special  charge 
No.  6,  seeking  a  submission  of  that  question 
as  an  issue  of  fact  for  the  determination  of 
the  Jury.  In  our  opinion  no  such  Issue  was 
raised  by  the  evidence^  The  material  testi- 
mony bearing  upon  the  subject  is  that  of 
plaintiff.  She  testtfled :  "When  I  found  that 
he  [Bascom  Gathlngs]  wouldn't  go  to  school 
in  Ft.  Worth.  I  don't  know  that  I  told  him 
If  he  wouldn't  go  to  school  he  would  have 
to  work,  but  he  went  to  work.  Of  course  I 
couldn't  afford  to  keep  him  there  unless  he 
would  go  to  school,  and  I  told  him  he  must 
go  to  school  or  get  to  work,  and  after  I  told 
blm  that,  he  left  home,  but  he  did  not  go 
down  to  Covington  to  get  work.  He  Just 
went  down  to  make  a  visit  *  "*  •  I  knew 
that  Phil  [her  son]  was  living  here  in  HI  11s- 
boro.  I  did  not  look  to  them  [his  brothers] 
when  Bascom  was  with  them  to  look  after 
blm  and  get .  him  employment  because  I 
•knew  they  were  all  at  work  and  Bascom  just 
went  down  to  visit  them,  and  I  Just  supposed 
he  was  coming  back,  and  I  looked  for  him 
back.  I  wasn't  thinking  about  the  other 
boys.  What  they  did  with  reference  to  seek- 
ing ^ployment  for  him  would  be  satisfac- 
tory with  me.  •  •  •  Aftpr  he  left  Ft 
Worth  he  did  not  return  to  Ft  WorUi  until 
after  lie  was  hurt  •  ■  •  •  I  had  not  giv- 
ea  my  consent  for  blm  to  work  for  the  Hill 
County  Cotton  Oil  Company,  and  <Ud  not 
know  anythli^  about  his  working  for  them. 
I  was  looking  for  him  ]iome  every  night 
*  *  *  At  Ft  Worth  Bascom  worked  at 
the  packing  house  of  Swift  ft  Go.  *  *  * 
Bascom  worked  in  the  soap  department,  Just 
packing  soap.  I  knew  he  was  working  there 
at  the  time.  •  •  •  I  gave  my  consent  for 
him  to  work  there.  He  was  earning  $8  per 
week  there.  He  would  bring  his  money  in 
and  hand  it  over  to  me,  and  I  would  use 
part  of  it  and  part  he  would  use."  It  is 
doubtless  true  that  the  emancipation  by  the 
parent  of  his  or  her  minor  son  may  be  shown 
by  drcumstances,  but  in  this  case  we  hold 
that  the  drcumstances  shown  and  relied  on 
are  Insuffidrat  to  authorize  a  finding  that 
Bascom  Gathinga  had  been  emandpated  by 
his  mother. 

The  other  assignments  need  not  be  discuss- 
ed in  detail.  None  of  them  point  out  revers- 
ible error,  and  will  be  overruled. 

The  court's  action  in  refusing  the  special 
charges  made  the  basis  of  some  of  these  as- 
signments was  correct,  and  the  questions  of 
negligence  on  the  part  of  appellant  as  sub- 
mitted in  the  court's  charge,  and  contribu- 
tory negligence  on  the  part  of  Bascom  Gath- 
lngs, were  issues  of  fact  raised  by  the  plead- 
ings and  evidence,  and  properly  submitted  to 
the  Jury  for  thdr  determination.  And  if  it 
should  be  conceded,  which  la  not  dime^  tbat 
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the  eighth  paragraph  of  the  court's  charge 
on  the  qnesUon  of  assumed  risk  and  obrlons 
danger  Is  Imperfect  standing  alone,  yet  wh^ 
the  some  Is  considered  in  connection  with 
the  seventh  paragraph  of  the  charge  and  the 
charge  as  a  wbole^  the  jury  could  not  have 
been  misled  thereto  to  the  prejudice  of  ap- 
p^nt,  and  fnmlsIieB  no  sufficient  cause  for 
a  reversal  of  the  casew  The  charge,  however, 
on  assumed  risk  states  a  correct  proposition 
of  law,  and  Is  not  therefore  affirmatively  er- 
roneous. The  evidence,  while  conflicting  in 
some  material  respects,  was  sufficient  to  au- 
thorise and  sustain  sudi  of  the  material  alle- 
gations of  plaintliTs  petition  as  were  essen- 
tial to  a  recovery  by  her,  and  In  deference  to 
the  verdict  of  the  Jury  we  hold  that  Basoom 
Gatblngs  was  not  guilty  of  contributory  n^- 
ligence,  and  did  not  assume  the  rlA  of  bdng 
Injured  as  he  was.  Therefore,  finding  no 
reverslUe  error  in  the  record  the  Judgment 
of  the  court  bdow  Is  affirmed. 
Affirmed. 

On  HoU<m  for  a  Rehearing. 

The  criticism  of  that  portion  of  our  origi- 
nal opinion  holding,  In  effect,  that  the  error 
of  the  trial  court,  if  error.  In  sutmilttlng  the 
Issne  of  Immaturity  of  Judgment  on  the  part 
of  Bascom  Oatlilngs  was  participated  In  by 
appellant,  and  it  would  not  therefore  be 
heard  to  complain  of  Its  submission  because 
of  certain  special  charges  requested  by  ap- 
pellant and  given,  Is  based  upon  an  alleged 
state  of  facts  not  sustained  by  the  record. 
The  record  does  not  show  that  appellant  ex- 
pressly, and  in  the  usual  form,  asked  the 
trial  court  to  tnstmct  a  verdict  In  Its  favor. 
The  only  special  charge  found  In  the  record 
which  approaches  such  an  instruction  Is  as 
follows :  '^he  evidence  In  this  case  fails  to 
show  that  plaiutUTs  son,  Bascom  Oathlngs, 
was  not  capable  of  understanding,  and  did 
not  understand,  the  danger  of  coming  In  con- 
tact with  the  shaft  on  which  he  was  injur- 
ed." But  If  this  or  any  other  special  charge 
asked  by  appellant  should  be  treated  as  a 
request  for  an  Instructed  verdict  In  Its  favor, 
still  the  opinion  of  this  court  in  tbe  respect 
referred  to  is  correct  The  record  does  not 
show  that  the  special  charges  requested  by 
appellant,  submitting  or  Involving  the  Issue 
of  immaturity  of  judgment  on  the  part  of 
Bascom  Oathlngs,  were  asked  after  the  court 
had  acted  upon  and  refused  the  special 
chai^  quoted  above,  or  any  peremptory 
charge  requested  by  appellant  for  a  verdict 
In  its  favor,  nor  does  It  appear  that  said  spe- 
cial charges  requested  by  appellant  upon  the 
issue  of  Immaturity  of  Judgment  were  asked 
to  be  given  in  the  event  the  court  refused  to 
give  a  peremptory  Instruction  In  favor  of 
appellant  All  of  appellant's  special  chaises, 
apparently,  and  so  far  as  the  record  disclos- 
es to  the  contrary,  presented  at  one  and 
the  same  time  and  asked  to  be  given  together. 
In  this  dondition  of  the  record,  appelant  la 


In  no  position  to  Insist  that  there  was  no 
pleading  or  evidmce  authorizing  the  sabmla- 
slon  of  tlM  issue  of  immaturity  of  Judgment 
on  the  part  of  Bascom  OathlngB.  Alamo 
Oil  &  Refining  Co.  v.  Ounier,  136  S.  W.  U32; 
Alamo  Dressed  Beef  Co.  v.  Teargan,  128  8. 
W.  721;  Bouthweetem  States  Portland  Ce- 
ment Ga  T.  Toung,  140  8.  W.  87& 
Tike  motion  for  a  rehearing  la  overruled. 


Mcpherson  t.  hahl  et  sl 

(Court  of  Civil  Appeals  of  Texas.    £3  Paso. 
March  8.  1913.) 

Additional  *l"d'ng»  of  foct 

For  former  opinion,  see  161  S.  W.  323. 

HIOGINS,  J.  Supplementhig  tike  fhcts 
stated  in  the  original  opinion  herein,  we  find 
additional  Acts  aa  follows: 

By  deed  dated  Deconber  20;  1006,  R.  B. 
Nutt  and  wife  conveyed  to  a  W.  Hahl  and 
F.  A.  Connahle,  composing  the  firm  of  OL  W. 
Hahl  &  Co.,  10,897  acres  of  land  in  Bee 
county,  Tex.,  and  as  a  part  of  the  considera- 
tion therefor  the  vendees  executed  notes  ag- 
gregating $80,754.00,  to  secure  the  paymmt 
of  which  a  vendor's  lien  was  retained  in 
the  deed  of  ccmv^ance. 

On  S^t^ber  1,  1908,  Hahl  and  Connable 
conveyed  10,900  acres  of  abovfr-mentioned 
land  to  W.  J.  CandUA,  Candllsh  assuming 
the  payment  of  the  balance  due  by  Hahl  and 
Connable  upon  their  purdiase  mon^  notes 
to  Nutt  amounting  to  about  $^000,  and 
In  addition  CandUsh  executed  notes  aggre- 
gating $50,924.65,  payable  to  Hahl  &  Co.  or 
order,  and  secured  by  a  vendor's  lien  upon 
the  land  conveyed. 

On  September  1, 1908,  after  the  delivery  of 
the  above-mentioned  deed,  Candllsh  entered 
Into  a  written  contract  with  C.  W.  Hahl  ft 
Co.,  appointing  them  tils  exclusive  agents  for 
the  sale  of  said  land,  and  autbortstaig  them 
to  sell  same  or  any  part  thereof,  or  to  con- 
tract for  the  sale  thereof. 

On  September  10,  1908,  Hahl  ft  Ca  entered 
into  a  contract  with  McPherson,  who  acted 
for  himself  and  for  L.  V.  Darrow  and  L.  N. 
Paqnin,  which  is  as  follows: 

"State  of  Texas,  Harris  County.  Tills 
contract  this  day  made  and  entered  Into  by 
and  between  G.  W.  Hahl  ft  Company,  a  Ann 
composed  of  C.  W.  Hahl  and  F.  A.  Connable, 
both  of  Harris  county,  Texas,  as  parties  of 
the  first  part,  and  John  J.  McPherson,  trus-  - 
tee,  for  himself,  L.  V.  ^Darrow  and  L.  N. 
Paquln,  parties  of  the  second  part  all  of 
Kansas  City,  Jackson  county,  Missouri,  wlt- 
nessetb : 

"First  The  parties  of  the  first  part  con- 
tract and  agree  to  permit  the  partlea  of 
the  second  part,  subject  to  tbe  conditions 
hereinafter  stated,  to  purchase  from  tbe  par- 
ties of  the  first  part,  and  first  parties  agree 
to  sell  to  the  parties  of  the  second  part,  or 
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tbelr  ssBtgns,  the  hereinafter  described  prop- 
erty, at  the  price  ot  twenty-seven  and  one- 
half  dollars  per  acre,  net,  to  the  parties  of 
the  first  part,  said  consideration  to  be  paid 
as  hereinafter  mentioned. 

"Second.  The  parties  of  the  second  part 
Ehall  have  the  right  and  privilege  at  their 
own  ex[}ense  to  subdivide  said  tracts  of  land 
into  ten  acre  lots,  and  to  stake  the  same  on 
the  ground,  and  to  purchase  any  or  all  of 
said  land  In  such  ten  acre  tracts,  subject  to 
the  conditions  hereinafter  motioned;  the 
consideration  to  the  first  parties  for  this 
contract  being  that  the  parties  of  the  second 
part  agree  and  obligate  themstives  at  their 
own  expense  to  have  prepared,  printed  and 
circulated  within  six  weeks  from  this  date, 
literatnre  and  other  circnlars  properly  de- 
Bcrlblng  and  advertising  said  property,  and 
to  proceed  therewith  with  all  reasonable  dis- 
patch, but  any  representations,  statements, 
or  contracts  made  by  the  parties  of  the  sec- 
ond part  with  any  person  or  persons  shall 
not  be  binding  In  any  manner  on  the  par- 
ties of  the  first  part  Should  the  parties  of 
the  second  part  fall  or  refuse  to  have  pre- 
pared, printed,  and  circulated  Bxuih  circulars 
and  literature  within  aald  time,  then  and  In 
that  event  this  contract,  shall  at  the  option 
of  the  parties  of  the  first  part,  Immediately 
terminate  and  be  at  an  end. 

"Third.  Should  the  parties  of  the  second 
part  comply  with  the  provisions  of  para- 
graph second  above,  then  It  Is  agreed  that 
the  parties  of  the  second  part  shall  have 
the  privilege  within  fonr  months  from  this 
date  within  which  to  purchase  and  make  the 
first  payments  as  hereinafter  mentioned  for 
not  less  than  six  hundred  and  forty  acres 
ot  land  out  of  block  one  (1)  as  hereinafter 
described,  but  If,  within  said  four  months 
from  this  date,  the  parties  of  the  second 
part  shall  not  purchase  and  make  first  pay- 
ment to  the  first  parties  of  at  least  six  hun- 
dred and  forty  acres  of  said  land  then  this 
contract  shall  termlnat«  and  be  at  an  end 
at  the  option  of  the  parties  of  the  first  part 

"Fourth.  Should  the  parties  of  the  second 
part  comply  with  the  provisions  of  para- 
graph two  above,  and  shall  purchase  and 
make  first  payment  for  not  less  than  six 
hundred  and  forty  acres  as  provided  In  para- 
graph third  above,  then  It  is  agreed  that 
the  parties  of  the  second  part  shall  have 
two  additional  months  within  which  to  have 
the  right  and  privilege  to  purchase  and  make 
first  payments  on  at  least  an  additional  one 
thousand  acres  of  land,  and  should  the  par- 
ties of  the  second  part  fail  or  refuse  to  pur- 
chase and  make  first  payment  on  at  least 
one  thousand  acres  additional  within  said 
two  months  then  this  contract  shall  imme- 
diately terminate  and  he  at  an  end,  at  op- 
tion of  the  parties  of  the  first  i>art 

"Fifth.  Should  the  parties  of  the  second 
part  fully  comply  with  the  conditions  of 
paragraptis  two,  three  and  four  above,  then 
it  Is  ai^eed  that  the  parties  of  tlte  second 


part  shall  have  the  right  and  privily  with- 
in each  additional  two  months  thereafter 
within  which  to  purchase  and  make  firat 
paymrat  on  not  less  than  one  thousand  acres 
additional  of  said  tracts  ot  land.  It  beii« 
the  intention  and  purpose  of  this  contract 
that  the  parties  of  the  second  part  shall  pur- 
chase and  make  first  payment  within  four 
months  from  this  date  for  not  less  than  640 
acres  of  said  land,  and  then  within  two 
months  thereafter  to  purchase  and  make  first 
payment  on  not  less  than  1,000  acres  addition- 
al, and  then  to  purchase  and  make  first  pay- 
ment within  each  additional  two  months  of 
not  less  than  1,000  acres  thereof. 

"Sixth.  Should  the  parties  of  the  second 
part  within  four  months  from  this  date  fall 
to  purchase  and  make  first  payment  as  here- 
inafter provided,  for  at  least  640  acrea  of 
said  land,  or  should  th^  thereafter  fail  or 
refuse  to  purchase  and  make  first  payment 
on  at  least  1,000  acres  additional  every  two 
months  thereafter  as  above  provided,  then  In 
either  event  at  the  option  of  the  parties  of 
the  first  part  this  contract  diall  become  at 
an  end,  and  all  parties  released  from  this 
contract 

"Seventh.  It  Is  agreed  between  the  parties 
hereto  that  the  consideration  for  said  prop- 
erty shall  be  twenty-seven  and  one-half  dol- 
lars per  acre,  and  the  payments  thereof  to 
be  not  less  than  sixty-seven  cents  per  acre  in 
cash  at  time  of  purchase  and  the  balance  of 
the  consideration  to  be  paid  not  less  than 
sixty-seven  cents  per  acre  per  month  there- 
after until  the  full  amount  of  the  considera- 
tion shall  be  paid,  and  all  deferred  payments 
shall  be  due  and  payable  to  the  parties  of 
the  first  part,  without,  Interest,  on  the  tenth 
day  of  each  month  at  Houston,  Texas,  free 
of  exdiange.  But  It  Is  agreed  that  should 
the  parties  of  the  second  part  permit  any 
two  of  the  deferred  monthly  payments  to 
become  due  and  payable  and  remain  nnpald 
at  any  one  time,  on  any  tract  or  tracts  of 
said  land,  then  at  the  option  of  the  parties  of 
the  first  part,  said  optional  purdmae 
become  ftirfelted  and  held  for  naught  and  all 
payments  thereon  shall  be  forfeited  to  the 
parties  of  the  first  part  as  liquidated  dam- 
ages, It  being  understood  and  agreed  that 
all  payments  dn  said  tract  or  tracts  of  land 
so  purchased  shall  be  simply  option  money 
until  the  final  payment  is  made,  the  money 
paid  by  the  parties  of  the  second  part  to 
the  parties  of  the  first  part  on  said  tract 
or  tracts  of  land  ahall  be  considered  simply 
as  rent  or  option  money  and  not  otherwise. 

"Mghth.  It  Is  onderstood  that  the  parties 
of  the  second  part  shall  have  the  right  and 
privilege  to  purchase  said  tracts  of  land,  sub- 
ject to  the  provisions  hereof  In  tea  acre  lot 
or  tract,  but  not  In  any  fractional  part  there- 
of without  the  consent  of  the  parties  of  the 
first  part 

"Ninth.  Should  the  parties  of  the  second 
part,  or  their  assigns,  desire  to  purchase 
any  one  or  more  of  said  tracts,  -  and  de- 
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sire  to  pay  all  cash  therefor,  then  the  parties 
of  the  first  port  agree  to  discoimt  the  consid- 
eration ten  per  cent  of  the  total  amount  of 
the  consideration  for  said  tract  or  tracts. 

"Tenth.  It  is  further  agreed  that  when  the 
parties  of  the  second  part  shall  have  pur- 
chased any  one  or  more  of  said  tracts  of  ten 
acres  as  abore  mentioned,  and  shall  have 
paid  not  less  than  seven  dollars  per  acre  cash 
thereon  to  the  parties  of  the  first  part,  th^ 
the  parties  of  the  first  agree  to  give  posses- 
sion to  the  second  parties  or  their  assigns  of 
such  tract  or  tracts  npon  which  such  pay- 
ment of  seven  dollars  i>er  acre  shall  have 
been  made  for  the  purpose  of  Improvement 
thereoi^  except  such  tract  or  tracts  of  land  as 
should  be  in  cultivation,  and  as  to  such  cul- 
tivated tracts  possession  thereof  shall  not  be 
eiveu  until  the  crop  thereon  shall  hare  been 
harvested  and  removed  therefrom,  but  such 
posses8l<ai  so  given  shall  only  be  as  a  tenant 
until  the  final  consideration  has  been  paid 
and  deed  executed  and  delivered.  The  par- 
ties of  the  first  part  shall  not  be  required  to 
give  or  execute,  or  have  executed  any  deed  or 
deeds  to  any  of  said  tracts  Of  land  until  the 
full  consideration  for  said  tract  or  tracts  of 
land  shall  have  been  paid  to  the  parties  of 
the  'first  part,  all  payments  made  shall  be 
considered  as  option  money  or  rent  due  to 
the  parties  of  the  first  part  for  such  tract  or 
tracts  of  land,  and  no  equity  of  any  form 
shall  be  considered  between  the  parties. 
^Vhen  the  full  amount  due  for  said  tract  or 
tracts  of  land  shall  have  been  paid  to  the 
parties  of  the  first  part  by  the  parties  of  the 
second  part  or  their  assigns,  the  parties  of 
the  first  part  shall  execute  or  have  executed 
to  the  parties  of  the  second  part  or  their  as- 
signs, general  warranty  deeds  therefor.  It 
being  understood  that  whenever  the  parties 
of  the  second  part,  or  their  assigns,  desire 
to  purchase  in  accordance  with  this  contract 
any  part  of  said  land,  as  above  mentioned, 
and  pay  the  option  money  therefor,  as  above 
provided,  that  the  parties  of  the  first  part 
shall  only  give  rec^pt  for  such  money  paid, 
showing  the  amount  so  paid  and  what  part 
of  said  land  same  is  paid  on,  as  such  option 
money. 

"Eleventh.  It  is  understood  and  agreed  be- 
tween the  parties  hereto  that  the  parties  of 
the  second  part  shall  not  have  the  right, 
without  the  consent  of  the  parties  of  the  first 
part  to  purchase  any  portion  of  blocks  two, 
three  or  four  until  they  shall  have  imrchased 
and  made  first  payment  on  at  least  ^gh^- 
Hve  per  cent  of  the  land  contained  in  block 
1  her^  referred  to,  nor  sliall  the  parties  of 
the  second  part  have  the  right  to  purchase 
any  part  of  block  four  until  they  shall  have 
purchased  and  made  first  optional  payment 
on  at  least  eighty-five  per  cent  of  all  the  land 
contained  in  blocks  one,  two  and  three.  The 
provisions  of  this  paragraph  are  governed  by 
the  provisions  in  paragraphs  two  to  six  in- 
clusive of  this  contract,  and  as  to  blodi  four 
ataaU  be  further  goremed  by  the  ivoTislims 


referred' to  aald  Vbxik  hereafter  la  this  con- 
tract 

"Twelfth.  The  parties  of  the  first  part  agree 
to  loan  to  the  parties  of  the  second  part  for 
Inspection,  the  abstract  of  title  to  said  prop- 
erty, now  in  thdr  possession,  but  said  ab- 
stract of  title  shall  remain  and  be  the  prop- 
erty of  the  parties  of  the  first  part,  with  the 
right  of  inspection  at  reasonable  times  by  the 
parties  of  the  second  part  or  their  assigns. 
The  parties  of  the  first  part  agree  to  pay  and 
keep  paid  all  taxes  against  said  land  until 
deed  or  deeds  of  portions  thereof  shall  be 
executed  and  delivered  to  the  parties  of  the 
second  part,  or  their  assigns  and  thereafter  as 
to  such  portions  of  said  land  to  which  deed 
or  deeds  shall  have  been  executed,  the  pur- 
chaser shall  pay  the  taxes  thereafter. 

"Thirteenth.  The  intention  of  this  contract 
is  to  give  to  the  parties  of  the  second  part  an 
option  to  purchase  tract  or  tracts  of  land  as 
above  provided,  but  is  not  to  he  compulsory 
on  thdr  part,  except  as  according  to  the  pro- 
visions of  the  amount  of  laud  to  keep  this 
contract  in  force.  This  contract  shall  be 
tdnding  on  the  parties  of  the  first  part,  their 
heirs,  executors  and  administrators  so  long 
as  tbe  parties  of  the  second  part  shall  fully 
comply  with  their  portion  hereof. 

"Fourteenth.  If,  after  the  parties  of  the 
second  part  shall  have  purchased  and  paid 
option  money  on  any  tract  or  tracts  of  land 
hereof,  according  to  the  provisions  hereof, 
and  this  contract  shall  be  terminated,  then 
as  to  such  tract  or  tracts  of  land  so  purchas- 
ed and  upon  which  option  money  has  been 
duly  paid,  and  continued  to  be  paid  as  here- 
in provided,  this  contract  shall  remain  bind- 
ing as  to  such  tracts  hut  as  to  all  the  other 
unsold  portions  hereof  this  contract  shall  end. 

"Fifteenth.  The  property  referred  to  above 
Is  situated  in  Bee  county,  Texas,  and  Is 
known  as  the  C.  W.  Hahl  &  Company  sub- 
division of  the  R.  B.  Nutt  pasture,  according 
to  plat  of  record  in  Bee  county,  Texas. 
Block  one  referred  to  In  this  contract  shall 
comprise  all  of  section  three  and  the  west 
half  of  section  four,  and  the  northwest  quar- 
ter of  section  eight  and  the  north  half  of 
section  nine.  Block  two  as  referred  to  hi 
this  contract  shall  comprise  the  east  half  of 
section  four,  and  all  of  section  five,  and  tbe 
northeast  quarter  of  section  eight  and  all  of 
section  seven  except  the  southwest  quarter, 
and  all  of  section  six  and  the  south  half  of 
section  eight  Block  three  as  referred  to  In 
this  contract  shall  comprise  all  of  sections 
thirteen  and  twenty-one  and  all  of  section 
twelve  except  tbe  northwest  quarter  and  the 
west  half  of  section  twenty  and  all  of  section 
fourteen  except  the  northwest  quarter.  Block 
four  as  r^erred  to  in  this  contract  shall  com- 
prise all  of  sections  two,  ten  and  eleven  ex- 
cept 40  acres  In  the  northeast  quarter  of 
section  two  and  six  acres  In  the  south  half 
of  section  ten.  It  being  understood,  however, 
that  ncme  of  block  four  above  mentioned 
shall  be  IncludBd  in  this  contract  If,  within 
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thirty  daya  from  this  date  the  parties  of  the 
first  part  shall  have  sold  or  contracted  the 
sale  thereof." 

After  the  execution  of  the  contract,  Mc- 
Pherson  became  the  owner  of  the  Interest  of 
Darrow  and  Paqoln  thereunder.  At  the  date 
of  the  execution  of  this  contract,  Hahl  & 
Co.  represented  to  McPherson  that  the  title 
to  the  land  described  In  the  contract  was 
good  and  the  land  ready  for  sale  and  deliv- 
ery of  possession  whenever  sales  could  be 
made,  aod  If  It  should  become  necessary  to 
have  the  title  examined  they  would  farolsh 
abstracts  of  title  and  an  opinion  of  a  repu- 
table attorney  showing  the  title  to  be  good 
and  merchantable;  that  McPherson  was  un- 
acquainted with  Texas  land  titles,  and  be- 
lieved and  relied  upon  these  representations. 

McPherson  advertised  the  lands  for  sale 
under  the  aforesaid  contract  and  an  exten- 
sion of  same  which  had  been  made,  and  ex- 
pended about  $3,000  in  so  doing,  and  had 
arranged  to  sell  a  portion  of  said  lands,  be- 
lieving that  the  title  thereto  was  good  and 
that  when  Bn<^  sale  was  made  the  purchas- 
ers would  be  Invested  with  good  and  mer- 
chantable title. 

In  the  meantime,  Hahl  ft  Oo.  had  assured 
McPherson  that  there  were  no  defects  In  the 
title  to  the  property,  no  litigation  involving 
the  same,  and  an  opinion  would  be  furnished 
showing  the  title  to  be  good  as  soon  as  the 
abstract  of  title  could  be  brought  down  to 
date.  As  a  matter  of  fact,  however,  the  ven- 
dor's liens  above  mentioned  were  outstanding 
against  the  premises,  and  there  were  various 
other  judgment  liens  recorded  against  C.  W. 
Hahl  which  constituted  liens  against  the  land, 
and  on  February  X,  1909,  a  suit  was  pending 
In  Oollad  county  for  the  foreclosure  of  the 
vendor's  lien  to  secure  the  payment  of  the 
purchase-money  notes  given  to  B.  B.  Nutt 
These  tacts  were  ascertained  by  an  attorney 
employed  by  Mcl^erson  to  Investigate  the 
title  to  the  premises,  and  said  attorney  as- 
certained that  Hahl  &  Co.  did  not  have  title 
to  the  lands,  and  that  the  title  of  Candlish. 
whom  Hahl  ft  Co.  represented,  was  incum- 
bered by  the  vendor's  and  judgment  liens 
above  indicated.  Thereupon,  on  February 
23,  1909,  the  following  contract  was  entered 
into  between  the  parties  therein  named,  viz.: 

"The  following  memorandum  of  agreement 
is  this  day  made  between  John  J.  McPherson 
and  the  Prudential  Land  Company  on  the 
one  part,  and  C.  W.  Hahl  ft  Company,  a 
coinrtnersblp  composed  of  C.  W.  Hahl  and  F. 
A.  Connable,  parties  of  the  second  part,  wit- 
nesseth :  A  certain  contract  was  heretofore 
made  between  O.  W.  ELahl  &  Ctompany  and 
John  J.  UcFberson  and  others  dated  the  lOth 
day  of  September,  1908,  with  reference  to  die 
sale  of  certain  lands  In  Bee  county,  Texas, 
which  contract  with  Its  recitals  Is  well  known 
to  the  parties  hereto  and  Is  referred  to  and 
made  a  part  hereof  for  desorlption.  Said 
Hahl  ft  Oompany  now  here  agree  with  said 


McPherson  and  said  Prudential  Land  Com- 
pany that,  within  ten  days  from  this  date — 
that  Is  to  say,  not  later  than  the  5th  day  of 
Hardi,  1909 — they  will  procure  and  deliver 
to  said  HcPheracm  and  said  Prudential  Laud 
Company  a  written  extension,  in  all  things 
fully  extmdlng  and  rattling  the  terms  of 
said  contract  of  Septwber  10,  1008,  for  a 
period  of  ninety  days  from  and  after  March 
5,  1909,  such  extension  to  be  binding  upon 
said  Hahl  ft  Company  and  C  W.  Hahl  and 
F.  A.  Connable  and  the  owners  of  said  land, 
and  to  be  sufficient  to  fully  extend  said  con- 
tract and  protect  the  said  McPherson  and  the 
said  Prudential  I^nd  Company  In  the  full 
exercise  and  «i]oyment  of  said  ctmtract  and 
its  terms.  Said  Hahl  ft  .  Company  deposit 
two  thousand  ($2,000.00)  dollars  In  the  Hous- 
ton National  Bank  of  Hooston,  Harris  Coun- 
ty, Texas,  together  with  a  copy  of  this  con- 
tract stipulating  and  agreeing  tliat,  in  the 
event  they  should  fall  to  procure,  grant  and 
deliver  the  written  extension  called  for  in 
the  foregoing  paragraph,  that  this  two  thou- 
sand (¥2,000.00)  dollars  is  to  be  paid  by  the 
bank,  without  further  orders,  to  Baker,  Botts, 
Parker  ft  Garwood,  attorneys  for  said  Mc- 
pherson and  Prudential  Land  Oompany.  This 
two  thousand  ($2,000.00)  represents  a  portion 
of  the  expense  Incurred  by  the  said  McPher- 
son and  said  Prudential  Land  Company 
In  connection  with  the  aforesaid  contract 
and  In  the  event  Hahl  &  Company  fall  to  do 
the  things  stipulated  in  the  ttrst  paragraph 
hereof,  it  Is  the  understanding  of  this  agree- 
ment that  they  are  to  reiKiy  said  two  thou- 
sand ($2,000.00)  dollars  exp(!nses  and  forfeit 
the  same  to  said  McPherson  and  Prudential 
Land  Company,  and  they  now  here  acknowl- 
edge their  obligation  to  pay  this  amount  un- 
der these  conditions,  and  the  payments  of  the 
$2,000.00  Is  to,  and  shall,  release  all  parties 
hereto  and  terminate  the  original  contract 
John  J.  McPherson,  by  Thos.  P.  Fenlon,  At- 
torney. Prudential  Land  Co.,  by  Thos.  P. 
Fenlon,  Attorney.  CI  W.  Hahl  A  Co.,  by  C. 
W.  Hahl. 

"The  land  embraced  in  the  contract,  as  It 
is  hereby  extended.  Is  the  same  land  describ- 
ed in  the  original  contract,  except  the  land 
south  of  tbe  railroad  and  west  of  Medio 
creek,  and  Including  instead  of  that  land  just 
excepted,  all  of  section  fourteen  (14)  except 
161  and  a  fraction  acres  conveyed  to  Gelsler 
and  others  out  of  the  northeast  portion. 
John  J.  McPherson,  by  Thos.  P.  Fenlon,  At- 
torney. Prudential  Land  Company,  by  ^osl 
P.  Fenl(m,  Attorney." 

In  accordance  with  the  provisions  of  said 
contract,  C  W.  Hahl  ft  Go.  deposited  $2,000 
in  the  Houston  National  Bank,  to  be  hdd 
and  deliverad  by  It  In  accordance  with  the 
terms  and  provlslona  of  said  contract. 

That  at  the  time  this  last-mentioned  con- 
tract was  ucecnted,  n^tber  McPbenMHi  nor 
bis  attorney  knew  with  any  definite  accuracy 
the  condltlim  of  the  tlfie  to  the  landa ;  they 
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baring  never  seen  an  abstract  of  title  there- 
to, and  their  Information  In  regard  thereto 
being  from  mmor  and  statements  made  by 
Habl  ft  Co. 

That  on  March  4,  1909,  William  J.  Cand- 
llsh,  the  owner  of  the  land,  and  C.  W.  Hahl 
&  Co.  executed  and  delivered  unto  McPher* 
son  their  written  agreement,  reading  as  fol- 
tOTCs:  "Whereas,  on  the  10  day  of  Septem- 
ber, 190S,  C.  W.  Habl  ft  Company  (composed 
of  O.  W.  Hahl  and  F.  A.  Connable)  executed 
a  certain  written  contract  with  J.  J.  McPher- 
■on  as  trustee  for  himself  and  others,  re- 
garding the  sale  by  said  Hahl  ft  Company  to 
said  McPherson,  trustee,  of  certain  proper- 
ties situated  aud  located  in  Bee  and  GoUad 
counties,  Texas,  and  being  a  part  of  what 
was  known  as  the  C.  W.  Hahl  &  Company 
BUbdivlstOD  of  the  R.  E.  Nutt  i>asture  in  said 
counties,  which  said  land  is  fully  described 
In  said  contract  and  to  which  contract  refer- 
ence la  now  made ;  and  whereas,  at  the  time 
of  the  entering  into  of  said  contract  said  C. 
W.  Hahl  ft  Company  were  acting  as  the 
agents  and  representatives  and  with  full  au- 
thority from  Wm.  J.  Candllsh,  the  owoer  of 
Bald  land;  and  whereas,  by  the  terms  of  said 
contract  the  same  had  expired,  but  that  the 
parties  to  said  contract  desire  an  extension  of 
said  contract:  Now,  we,  C.  W.  Hahl  ft  Com- 
pany and  Wm.  J.  Candllsh,  owner  of  said 
land,  do  hereby  extend  the  said  contract 
above  referred  to  according  to  the  terms 
thereof,  for  a  period  of  ninety  (90)  daf s  from 
and  after  the  fifth  day  of  March,  1909;  thac 
should  the  parties  of  the  second  part  in  said 
contracts  above  referred  to,  fail  to  sell  block 
1  within  said  ninety  days  and  pay  therefor 
according  to  the  terms  of  said  contract,  above 
referred  to.  then  this  extension,  as  well  as 
the  original  cmtract  shall  become  null  and 
void.  This  extension  is  execnted  by  the  par- 
ties hereto  according  to  the  terms  of  an 
agreement  and  In  consideration  thereof  of 
that  certain  contract  entered  into  between  C. 
W.  Hatil  &  Company  and  John  J.  McPherson, 
trustee,  and  the  Pmdentlal  Land  Company 
dated  February  23,  1900." 

The  contract  of  March  4,  1900,  was  execute 
ed  and  delivered  by  Hahl  ft  Co.  and  Cand- 
llsh, and  it  was  by  them  contended  to  be 
Id  full  compliance  and  performance  of  the 
obligations  assumed  by  them  in  the  previous 
contract  entered  Into  on  February  23,  1900. 

When  the  contract  of  March  4,  1909,  was 
delivered,  the  land  was  then  Incumbered  with 
said  vendor's  and  judgment  liens  for  large 
amounts,  and  because  thereof  OandllBb,  tbe 
th«i  owner  of  the  laud,  did  not  have  good 
ftnd  merchantable  title  thereto,  and  it  vas 
impossible  for  McPherson  to  make  sales  ot 
tbe  land  to  his  proposed  purcbasen  and  de- 
liver them  good  ttUe  thereto. 

OABPEB,  a  did  not  Bit  as  to  tliese  ad- 
ditional findings. 


CALLEN  V.  COLLINS  et  sL 

(Court  of  Civil  Appeals  of  Texas.  Galveston. 
Feb.  10,  1013.) 

1.  EvioBNCs  (f  612*)— Opinion  Dvxdbnc^ 

COMPBTINCT  or  EXFUT— KSTXICATK  OF  TllC- 
BEB. 

A  witness  who  testified  that  he  had  no. 
independent  experience  aa  an  estimator  of  tim- 
ber, but  ^lat  his  experience  had  been  confined 
to  scaling  timber,  that  be  could  look  at  a  tree 
and  tell  now  many  feet  of  timber  there  were 
in  It,  that  be  made  an  estimate  of  tbe  numbei 
of  feet  of  timber  taken  from  tiie  land  in  con- 
troversy before  they  were  cat  down  and  taken 
away,  and  that  from  audi  examination  he  coold 
tell,  with  reasonable  certainty,  what  amount  of 
timber  was  taken,  was  competent  to  give  an 
opinion  as  to  tbe  amount  taken. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
CenL  Dig.  |  2355 ;  Dec  Dig.  {  542.*] 

2.  BviDENCE  (I  643*)— Opinion  EKwinos— 

CoHPBtBHCT  or  EZFEBT— UABSXT  VALCB. 

A  witness  who  testified  that  he  knew  the 
location  of  the  land  in  controversy,  showing 
that  he  bad  a  correct  idea  of  what  constituted 
market  value  and  knowledge  of  the  timber  mar- 
ket In  that  locality  at  the  time,  although  he  did 
not  remember  any  sales  at  that  particular  time, 
was  competent  to  testify  as  to  the  market  value 
of  timber  taken  therefrom. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  18  2356^-2358;  Dec  Dig.  S  543.*] 

3.  New  Trial  (H  101,  105*)— Qbounds— Mis- 
conduct OB  Fbbjudicb  of  Witness. 

The  fact  that  a  witness  (or  plaintiff  ad- 
mitted, immediately  after  he  bad  testified,  that 
the  purpose  of  his  testimony  was  to  hurt  the 
attorney  for  tbe  defendant  was  not  ground  for  a 
new  trial,  where  such  statements  were  known 
and  miffht  have  been  put  in  evidence  daring  the 
trial  for  the  purpose  of  impeacliing  the  testi- 
mony of  the  witness.  j 
[Ed  Note.— For  other  cases,  see  New  Trial, 
Gent^^205,  20tt,  221-223,  229;  Dec.  Dig. 

4.  Tbxspass  to  Tbt  Title  (|  62*)— Dakaqbs 
— Intebest. 

In  an  action  to  recover  land,  plaintiff  was 
entitled,  as  a  matter  of  law,  to  interest  upon  the 
value  of  timber  unlawfully  cut  by  defendant 
from  the  time  it  was  taken. 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  Titie,  Cent  Dig.  |8  83,  84;  Dec  Dig.  | 
52.*] 

Appeal  from  District  Court,  Trier  County; 
W.  B.  Powell,  Judge. 

Action  by  V.  A.  Collins  and  others  against 
W.  P.  Gallen.  Judgment  for  i^ntifZ^  and 
defendant  appeals.  AflBrmed. 

Joe  W.  Thomas,  o<  Woodville,  for  appel- 
lant Y.  A.  CfdUiiB,  ot  Beanmont,  tm  appel- 
lees. 

PLEASANTS,  O.  J.  This  suit  was  brought 
by  appellees  against  the  appellant  to  recov« 
a  tract  of  land  on  the  John  Kerge  sorv^  in 
l^ler  comity,  and  also  to  recover  the  'valne 
of  ttmbw  cut  from  said  land  by  appellant 
TbtB  Is  tile  third  appeal  ot  the  case.  The 
c^nlon  of  this  court  on  the  first  appeal  is 
reported  In  66  Tex.  Civ.  App.  620.  120  8.  W. 
647,  and  on  the  second  In  135  S.  W.  65L 
The  only  Issue  Involved  on  the  trial  of  the 
case  from  which  tlda  appeal  ia  prosecuted 
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waa  the  amonnt  and  value  of  the  timber 
taken  from  the  land  by  ai^Uant  The  trial 
in  the  court  below  with  a  jury  resulted  In 
a  judgment  In  favor  of  plalutifTB  for  the 
sum  of  $450,  with  interest  thereon  from  De- 
«  cember  7.  1907,  at  the  rate  at  6  pa*  cent 
per  annum. 

[1]  In  answer  to  questioDS  submitted  by 
the  charge,  the  jury  found  that  160,000  feet 
of  timber  was  cut  and  taken  from  the  land 
by  the  at^Uant,  and  that  the  value  of  the 
timber  was  $3  per  1,000  feet  Under  appro- 
priate assignments  of  error,  appellant  com- 
plains of  the  rulings  of  the  court  In  permit- 
ting the  witness  McNeill  to  give  bis  esti- 
mate of  the  number  of  feet  of  timber  taken 
from  the  land  by  appellant,  over  appellant's 
objection  that  the  witness  was  not  shown  to 
be  qualified  (p  make  an  estimate  or  express 
an  opinion  as  to  the  quantity  of  timber  taken 
from  the  land ;  and  in  permitting  the  witness 
Barclay  to  testify  as  to  the  market  value  of 
the  timber,  over  appellant's  objection  that 
the  witness  bad  not  shown  himself  qualified 
to  testify  as  to  the  market  value  of  this 
timber  at  the  time  and  place  said  timber 
vras  cut  and  takMi  by  the  appellant  We 
think  neither  of  these  assignments  stiouM  be 
sustained.  In  regard  to  his  experloice  as 
an  estimator  of  timber  and  the  manner  in 
which  he  made  the  examination  and  esti- 
mate of  the  timber  in  controversy,  the  wit- 
ness McNelU,  aft^  stating  that  be  had  bad 
very  little  experience  in  estimating  standing 
timber,  and  in  ftict  could  not  say  that  he 
had  any  experience  In  making  estimates  ot 
this  kind,  and  conld  not  say  he  was  as  well 
qualified  as  any  other  estimator  to  deter- 
mine, with  reasonable  accuracy,  how  many 
feet  of  standing  timber  there  was  on  any 
givoi  tract  of  land  by  going  through  and 
looking  at  the  timber,  testified  as  follows: 
"The  independent  experience  I  have  had  is 
In  scaling  timber  that  is  down  by  applying 
the  measuring  stick.  I  have  bad  20  years 
sudi  experience.  I  have  been  scaling  timber 
quite  a  while,  but  have  had  no  experience 
In  estimating.  My  buBiness  Is  scaling.  The 
only  experience  I  have  had  in  estimating 
standing  timber  la  scaling  timber  aftw  It 
is  down  on  other  peoide's  estimata  Q.  I 
will  ask  yon  if  ynu  can  state,  with  any  de- 
gree of  accuracy,  what  certain  amount  of 
timber  Is  on  a  tract  of  land.  A.  I  don't 
think  that  any  estimator  can  do  that  ac* 
cnrately.  Q.  Tou  don't  think  you  can  do 
itf  A.  Not  exactly  to  foot ;  no  man 
can  do  it-  *  *  *  I  did  not  estimate  by 
individual  trees;  none  do  that  They  gener- 
ally measure  off  by  strips.  I  can  look  at  a 
tree  and  tell  how  many  board  In  the 
tree  within  a  very  few  feet  I  can  go  to 
a  tree  and  t^  pretty  well  what  it  will  scale 
with  the  Herring  Scale.  I  arrive  at  this 
knowledge  from  my  experience  In  scaling. 
I  have  had  otherH  scale  for  me  while  in  the 
log.  From  my  experimce  in  scaling,  I  conld 
look  at  a  tzee  and  tdl  how  modi  timber  Is 


in  it  I  could  size  up  an  acre  the  same  way, 
but  I  would  have  to  be  very  careful.  I 
could  size  up  an  acre  and  tell  how  much 
timber  was  on  it  I  did  this  estimating  verj 
carefully.  To  the  best  of  my  knowledge,  it 
took  me  through  the  day  to  do  this  estimat- 
ing. I  did  not  count  the  trees.  I  looked  at 
every  tree  and  kept  them  In  mind.  I  did  not 
estimate  the  land  Into  acres  In  my  mind's 
eye.  I  first  run  around  the  survey,  the  I 
lines,  then  took  it  by  strips  backward  and 
forth.  I  do  not  know  how  wide  the  strips,  { 
did  not  blaze  them,  Just  kept  them  in  my  j 
mind's  eye.  I  could  see  all  the  timber  on 
the  land  in  the  way  I  made  the  strips. 
*  *  *  From  observation  and  the  estimate 
I  took,  I  could  tell  as  well  as  any  other  es- 
timator what  was  there.  I  can  tell  from  my  i 
experience  as  scaler.  I  can  tell  reasonably 
what  is  on  that  land.  I  know  the  estimate 
placed  on  timber.  I  have  scaled  It  I  saw 
the  timber  before  It  was  cut  •  •  •  I 
estimated  there  to  be  150,000  feet  of  timber 
on  the  140  acres  of  the  Kerge  survey 
from  10  Inches  up.  I  applied  the  rule  to  the 
timber  from  10  Inches  down.  I  made  this 
estimate  some  3  or  4  years  past,  not  exact. 
I  made  the  estimate  before  the  tlmbw  was 
cut" 

From  this  statement  of  the  testimony  of 
the  witness  as  to  his  qualification  to  give  an 
estimate  of  the  quantity  of  timber  taken 
from  the  land,  we  think  Ms  testimony  as  to 
the  quantity  of  said  timber  was  admissible. 
On  a  former  appeal  of  this  case,  we  held 
that  this  witness  having  stated  that  be 
conld  not,  fr<Mn  his  experience  as  an  esti- 
mator of  timber,  state  with  any  degree  of 
accuracy  the  quantity  of  timber  taken  from 
this  land,  he  should  not  have  been  permit- 
ted to  give  his  estimate  of  the  quantity  of 
said  timber  (Gallon  v.  Collins,  135  S.  W. 
651) ;  hot  when  he  testlfles,  as  he  did  upon 
the  last  trial,  Uutt  he  can  look  at  a  tree  and 
tell  bow  many  feet  of  timber  there  la  In  It. 
that  he  tooked  at  every  tree  on  this  land  be- 
fore they  were  cut  down  and  taken  oB,  and 
made  a  earful  estimate  of  the  number  ot 
feet  of  timber  taken  from  the  land,  and 
that,  from  his  examination  of  the  trees  on 
the  land  and  his  experience  as  a  scaler,  he 
conld  t^,  with  reasonable  certainty,  what 
amount  of  timber  was  taken  from  the  land, 
his  testimony  was,  we  think,  clearly  admis- 
sible. His  further  statement  that  he  had 
had  little  or  no  experience  as  an  estimator 
of  standing  timber  might  affect  the  wd^t 
but  would  not  afCect  the  admissibility,  of  his 
testimony. 

[2]  The  witness  Barclay  testified  that  he 
knew  (he  market  value  ot  the  timber  taken 
from  tiie  land  by  ai^llant,  and  that  it  was 
worth  $3  per  1,000  feet  He  also  testified 
that  he  knew  the  location  of  tblB  land,  which 
was  situated  about  two  miles  from  the  rail- 
road, and  that  be  had  been  dealing  in  timber 
in  Ty\er  county  for  about  10  years ;  and  his 
recollection  was  that  be  had  made  sales 
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about  tile  time  Qits  tUnb^  was  taken.  On 
crooB  examination  he  testiflecl  that  he  could 
not  remunber  how  many  sales  of  timber  he 
had  ma<!te,  and  he  only  knew  sales 
made  by  Um.  He  coald  not  recall  the  data 
of  any  sales  he  had  made,  and  would  not 
say  whether  he  had  made  any  sale  wlthla 
six  months  ct  the  tUne  this  timber  was  tak- 
en. He  further  testified:  "I  have  been  keep- 
ing up  with  the  inlce  for  title  past  10  years. 

*  *  *  I  know,  indepoident  of  the  two  or 
three  sales  I  made,  the  jnlce  Mr.  Garter  paid. 
The  iffloe  paid  is  what  we  can  market  price. 

*  •  «  X  iiad  timbw  quotations  from  dif- 
ferent purchasers  of  timber  around,  a  good 
many  miUmen  right  around  me,  waA  they 
would  give  me  Quotations  of  what  th^  want- 
ed to  pay  for  stompage.  I  know  from  the 
quotations  I  bad  what  they  ott&eeA  as  the 
market  valna"  The  fact  that  the  witness 
cUd  not  remember  any  sales  that  were  made 
at  the  very  time  the  timber  In  question  was 
takrai^  nor  of  any  sales  in  the  Immediate 
Tldnl^  of  this  timber,  did  not  show  tiiat  he 
was  not  qualified  to  testify  as  to  the  market 
value  <tf  the  timber  in  qu«tlon  at  the  time 
and  place  It  was  taken  by  appellant  His 
testimony  showing  that  he  had  a  correct 
idea  of  what  constitates  the'  market  value  of 
an  article  and  knowledge  of  the  timber  mar- 
ket in  that  locality  at  the  time  in  question, 
was  amply  suflSdent  to  qualify  him  to  testi- 
fy as  to  the  market  value  of  the  timber  In 
question. 

£1]  The  flftib  assignment  complains  of  the 
refusal  of  the  trial  court  to  grant  a  new  trial 
on  the  ground  that  the  witness  Barclay,  who 
testified  for  plaintiff  that  the  timber  taken 
by  the  appellant  was  worth  $3  per  1,000  feet, 
was  unduly  prejudiced  and  had  admitted, 
after  he  bad  testified  in  the  case,  that  the 
pariMse  of  his  testimony  was  to  "knock"  on 
Thomas,  the  attorney  for  appellant,  "and  the 
verdict  being  based  upon  such  character  of 
testimony  oaght  not  to  be  permitted  to  stand." 

In  support  of  this  ground  for  a  new  trial, 
the  following  a£9davits  were  presented  with 
the  motion: 

"The  State  of  Texas,  Oonnty  of  3^1er< 

"Before  me,  the  undersigned  authority  in 
and  for  O^ler  county,  Texas,  on  this  day 
perstmally  appeared  W.  P.  Gallon,  well 
known  to  be  a  creditable  person,  after  being 
by  me  duly  sworn,  deposes  and  says,  that 
he  was  present  at  the  foot  of  stairway  in  the 
courthouse  at  Woodvllle,  Texas,  shortly  after 
N.  B.  Barclay  had  testified  In  the  case  of 
Collins  et  al.  v.  Callen,  No.  2,&70,  and  that 
said  N.  B.  Barclay  stated  to  affiant  in  the 
presence  of  3.  W.  Hanklns  as  follows:  'Dr. 
Callen,  Is  this  your  cnse?'  After  being  advis- 
ed it  was,  said,  'I  did  not  know  It  was  your 
case.  If  I  had  known  that  was  yonr  case  I 
would  not  have  knocked  on  you  as  I  did  In 
giving  testimony,  but  I  thought  it  was  Thom- 
as* case  and  was  (Mng  it  to  knock  on  Thom- 


as;' and  he  seemed  to  be  sorry  he  did  It  aft- 
er learning  It  was  my  case. 

"W.  P.  Callen. 
"Subscribed  and  sworn  to  before  me  by 
W.  p.  GaUen.  this  the  2d  day  of  February. 
A.  D.  1812.  a  B.  Ooolsbee, 

"Notary  Public  In  and  for  O^ler  County,  Tex." 

"The  State  of  Texas,  County  of  Ty\er. 

"Before  me,  the  undersigned  autiu»ity  in 
and  for  Tyler  county,  Texas,  on  this  day 
personally  appeared  J.  W.  Hankhis,  well 
known  to  me  to  be  a  oeditable  person,  after 
being  by  me  duly  sworn,  deposes  and  says, 
that  he  was  present  at  the  foot  of  stairway 
In  the  courthouse  at  Woodvllle,  Texas,  imme- 
^tely  after  N.  B.  BarcUiy  had  testified  lit 
the  case  of  Oollins  et  ah  v.  Gallon,  iSo.  2,970. 
and  said  N.  B.  Barclay  said  to  Dr.  Gallon, 
the  defendant,  'Dr.  Gallon,  Is  this  your  case?' 
After  being  advteed  it  was,  said,  'I  did  not 
know  It  was  your  case,  if  I  had  known  that 
was  your  case,  I  would  not  have  knotted  on 
yon  as  I  did  in  giving  testimony,  but  I 
thoufi^t  it  was  Thomas*  case  and  was  doing  It 
to  knock  on  Thomas;*  and  he  seemed  to  be 
sorry  he  did  It  after  learning  It  was  doc- 
tor's cas& 

"Subscribed  and  sworn  to  before  me  by  J- 
W.  Bankins  this  the  2d  -day  of  February.  A. 
D.  1912.  Joe  W.  Thomas, 

"Notary  Public  In  and  for  Tyler  County,  Tex.*' 

The  court  did  not  en  In-  the  ruling  com- 
plained of  by  the  assignment  The  aflldavlts 
filed  by  appellant,  before  set  out,  show  that 
the  statement  made  to  him  the  witness 
Barclay  as  to  his  testimony  was  made  dur- 
ing the  trial  of  the  case,  and  therefbre  might 
have  been  put  in  evidence,  b^ore  the  jury 
trying  the  case,  for  the  purpose  of  impeach- 
ing the  testimony  of  the  witness.  The  state- 
ments of  Barclay  shown  by  these  affidavits, 
If  in  t&ct  made  by  him,  would  not  neces- 
sarily defeat  plaintUTs  right  to  recover  the 
amount  awarded  him  by  the  Jury,  and  could 
only  be  used  for  the  purpose  of  impeaching 
the  testimony  of  said  witness.  The  fact  that 
such  statements  had  been  made  by  the  wit- 
ness "immediately  after"  he  had  testified, 
and  therefore  clearly  before  the  close  of  the 
trial  of  the  cose,  and  might  have  been  put  In 
evidence  on  the  trial,  shows  that  It  was  oot 
newly  discovered  evidence;  and  therefore  a 
new  trial  should  not  bave  been  granted  for 
the  purpose  of  allowing  api>eI1ant  to  obtain 
the  beneflt  of  such  evidence.  A  new  trial  Is 
never  allowed  for  the  purpose  of  obtaining 
evidence  that  was  known  and  accessible  to 
the  party  asking  for  the  new  trial  at  the 
time  the  cause  was  tried. 

[4]  The  court  did  not  err  In  awarding  ap- 
pellees' interest  on  the  value  of  the  timber 
as  found  by  the  Jury.  Appellees  were  en- 
titied  to  Interest,  as  matter  of  law,  upon  the 
value  of  timber  from  the  time  it  was  taken 
by  the  appellant,  and  therefore  it  would  not 
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have  been  proper  to  have  submitted  to  the 
Jury  the  question  of  whether  appellees  should 
reooTer  such  interest  While  somewhat  in- 
d^nlte,  we  think  the  evidence  Is  sufficient 
to  sustain  the  Judgment  in  fixing  December 
7,  1007,  as  the  date  on  which  the  timber  was 
taken  by  ai^llant 

This  disposes  of  all  of  the  questions  pre- 
sented by  sibilant's  assignments  of  error. 
We  are  of  opinion  tliat  the  Judgment  of  the 
court  below  should  be  affirmed,  and  It  la  so 
ordered. 

Affirmed. 


YOUNG  V.  SORENSON  &  HOOPER. 
(Court  of  Civil  Appeals  of  Texas.    San  An- 
tonio.  March  5,  1913.) 

1.  Appeal  and  Ebbob  (}  742*)  —  Assiqn- 

HBNTS  OF  EbBOB— S0FX1CIENCT. 

Where  assignments  of  error  failed  to  com- 
ply with  rule  31  of  tbe  Conrt  of  Civil  Apneala 
(142  S.  W.  xiii)  providing  that  with  each  prop- 
osition there  shall  be  a  brief  statement  of  the 
proceedings  sufficient  to  explain  and  support 
the  proposition,  with  a  reference  to  tbe  pages 
of  the  record,  as  a  reaolt  of  which  they  coold 
not  be  considered,  except  by  a  continusl  ref- 
erence to  the  transcript  and  statement  of  facts, 
they  were  not  reviewable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  $  3000;  Dec.  Dig.  |  742.*] 

2.  Appeal  and  Ebrob  ((  742*)~AsBiQincENT8 
OF  Ebbob— SuFFiciRNCT. 

An  assignment  of  error  was  eoffident 
where,  when  considered  with  tbe  propositioD 
aud  statement,  it  informed  the  court  of  tbe 
points  sought  to  be  made,  though  it  was  not 
briefed  stnctly  in  accordance  with  the  rules. 

[Eid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  3000;  Dec  Dig.  |  742.*] 

3.  Appeal  and  Ebbob  (|  M6*)  —  Rxvisw  — 
Pbesuhftions— Pleadings. 

Where,  in  an  action  originating  In  justice 
court  on  an  account  more  than  two  years  old, 
the  plaintiff  filed  written  pleadings  ia  county 
court,  but  failed  to  plead  any  agreement  fixing 
the  time  when  tbe  accouet  should  become  due, 
though  the  defendant  specifically  pleaded  limi- 
tatk)h^  tbe  usual  presumption  indulged  in 
-case  of  oral  pleadings  in  justice  court  will  not 
be  applied  on  appeal  from  the  county  court  in 
favor  of  the  action  of  the  county  court  in  sub- 
mitting to  the  jury  the  question  of  the  exist- 
ence of  such  agreement. 

[E^  Note.— For  other  cases,  see  Appeal  and 
Enor,  Gent  Dig.  H  3699-3706;  Dea  Dig.  I 

4.  Trial  (|  252*)— Instbtjctions— Evidence. 

Where,  in  an  action  on  an  account  more 
than  two  years  old,  the  defendant  pleaded  lim- 
itations, and  there  was  no  evidence  of  any 
agreement  as  to  when  tbe  account  should  be- 
come due,  other  than  mere  vague  statements 
regarding  an  understanding  between  the  par- 
ties, it  was  error  to  instruct  tbe  jury  to  find 
for  plaintiff  if  the  parties  agreed  that  the  ac- 
count should  not  become  doe  until  a  'certain 
time  within  the  limitation  period. 

[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  fiS  505,  596-012;   Dec  Dig.  {  252.*] 

5.  Limitation  of  Actions  (|  lOO*)- Waives 
—Evidence— Submission  of  Issue. 

In  an  action  on  an  account  more  than  two 
years  old,  evidence  that  some  years  prior  to 
the  making  of  the  account  defendant  stated 
thnt  the  statute  of  Umltatioos  would  never  run 


against  any  account  he  made  !s  insufficient  to 
authorise  a  submission  to  the  jury  of  the  issue 
of  waiver  of  the  statute;  such  statement  being 
no  more  than  an  agreement  to  waive  tbe  right 
to  plead  limitations,  which  agreement  wonld  be 
void  as  against  public  policy. 

[Bkl.  Note. — For  other  cases,  see  limitation 
of  Actions,  Cent  Dig.  H  727-730;  Dec.  Dig. 
I  199.*1 

Aiveal  tcom  Aransas  Gountr  Gourt;  7. 

Stevens,  Judge. 

Action  by  Sorenson  A  Ho(^>er  against  S.  P. 
Toung.  From  a  Judgment  for  plaintiffs,  de- 
fendant appeala    Reversed  and  remanded. 

W.  H.  Baldwin,  of  Rockport,  tor  an>ellant 
John  B.  Eddlns,  of  Reimport,  and  Kleberg  ft 
Stayton,  of  KlngsviUe^  tor  appellees. 

HOURSTJMD,  J.  Appellees  sued  appeUant 
on  October  20, 1911,  in  Justice's  conrt  of  pre- 
cinct No.  1  of  Aransas  conxity  tor  $134^ 
due  on  account  November  27,  1911,  appel* 
lant  filed  bis  written  answer  containing  de- 
murrer and  special  exceptions.  Noranbn 
27,  1911.  plaintiffs  filed  their  account,  itemiz- 
ed, the  items  dated  from  January  1  to  April 
13,  1009,  aggregating  1134:28,  and  an  Item  of 
15  cents  being  dated  March  17,  19ia  De- 
fendant filed  demurrer,  genml  doilal,  and 
specially  pleaded  the  statutes  ot  limitation  of 
two  years  as  to  all  Items  exc^t  the  16  cents, 
which  be  admitted  owing.  He  also  orally 
pleaded  payment  of  said  account  Decem- 
ber 26,  1911,  plaintiffs  filed  an  amendment 
alleging  that,  defendant  being  a  farmer  and 
engaged  In  rural  occupations,  his  account 
was  not  considered  due  until  January  1, 1910. 
December  29,  1911,  plaintiff  recovered  Judg- 
mmt  in  the  Justice's  court  for  fl50.45.  Aft- 
er defendant  appealed  the  case  to  the  coun- 
ty court  plaintiffs  on  April  15,  1912,  filed 
their  first  supplemental  petition,  to  which 
defendant  answered  by  demurrer,  special  ex- 
ceptions, and  oral  plea  of  payment  The 
trial  resulted  In  a  verdict  and  Judgment  In 
favor  of  plaintiffs  for  $150.45,  and  defendant 
appealed. 

[1]  Appellee  has  Interposed  many  objec- 
tions to  the  consideration  of  tbe  assignments 
of  error  presented  by  appellant;  some  based 
upon  failure  to  comply  with  the  amendments 
to  the  rules  effective  January  1  and  24, 1912, 
others  based  upon  the  rules  as  they  have  ex- 
isted for  years.  It  has  not  been  the  poli<7 
of  this  court  to  refuse  to  consider  assign- 
ments filed  in  cases  tried  within  a  few 
months  after  January,  1912,  as  to  the  rules 
which  took  effect  in  said  mouth;  and  we 
would  not  refuse  to  consider  any  of  the  as- 
signments filed  In  this  case  for  tbat  reason 
alone.  However,  all  the  assignments,  except 
the  ninth,  fail  to  comply  with  rule  31  (142 
S.  W.  xlll).  Tbe  consideration  of  such  as- 
signments would  require  a  continual  refer- 
ence by  this  court  to  tbe  transcript  and  the 
statement  of  facts.  As  violations  of  this 
rule  are  called  to  the  attention  of  the  bar  in 
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exceedingly  nnmennis  caees,  we  deem  It  un- 
necessary to  describe  and  Gomment  upon  tbe 
eame  In  detail,  as  has  been  d<nie  Id  appel- 
lees' brief. 

[21  We  conclude  that  we  should  consider 
the  ninth  assignment,  though  it  Is  not  brief- 
ed strictly  In  accordance  with  the  rules;  yet, 
when  the  assignment,  proposition,  and  state- 
ment are  considered  together,  we  are  inform- 
ed of  the  points  sought  to  be  made,  and  the 
statement,  when  aided  by  the  assignment.  Is 
■nRIclent 

[9, 4]  Said  assignment  No.  0  reads  ss  fol- 
lows :  **The  court  erred  In  giving  to  the  Jury 
plaintiff's  requested  special  charge  No.  8,  as 
follows:  *If  you  find  In  this  case  that  the 
minds  of  either  of  the  plalntlfls  and  defend- 
ant met  upon  an  agreement  that  plaintiffs' 
account  would  not  be  collectible  until  a  cer- 
tain time,  and  If  you  further  find  that  such 
time,  If  any,  was  within  two  years  of  the 
time  of  filing  this  suit  In  the  Justice  court, 
then,  In  case  you  so  find  in  each  case  above, 
you  win  return  a  verdict  for  plalntlfT — be- 
cause there  was  neither  pleading  nor  evi- 
dence to  support  such  charge,  because  the 
same  is  utterly  misleading,  contrary  to  the 
pleading  and  evidence  and  consututes  funda- 
mental error." 

The  contentions  relied  upon  by  appellant, 
and  to  be  considered,  are  that  tb«  issue  sub- 
mitted was  not  pleaded,  and  that  there  is  no 
evidence  Justifying  Its  aubmlsslon.  Appel- 
lant, In  his  statement,  says  plaintiff  did  not 
plead  that  the  parties  ever  entered  into  any 
contract  fixing  a  time  when  the  account  sued 
on  would  become  due ;  and  this  statement  is 
not  denied  by  appellee  in  his  answer  to  the 
assignment.  Appellees  merely  ask  us  to  pre- 
sume that  the  allegations  were  aided  by  ver- 
bal pleading  because  this  case  originated  in 
the  Justice's  court  We  cannot  indulge  such 
a  presumption  where  appellee  filed  written 
pleadings  in  the  county  court. 

We  gather  from  the  brle&  that  appellees 
allseed  several  groui^  depended  upon  to 
■TOid  the  force  of  the  statute  of  limitations, 
amoiv  others  that  a  contract  existed  between 
the  parties  that  the  account  should  become 
due  on  January  1st,  after  the  date  of  the 
parchases.  Such  all^tlon  would  not  Justi- 
fy the  chaise  objected  to,  as  Is  folly  realized 
by  appellees  when  they  ask  us  to  indulge  the 
presumption  of  a  verbal  pleading  to  aid  the 
<^rge. 

There  was  absolntely  no  eridenoe  of  any 
agreemait  that  Uie  aoeonnt  ahonld  be  due  on 
January  Ist  following  its  makbig;  and  in 
fact  Sorenaon,  <Hie  of  the  appellees,  testified 
there  never  was  any  agreement  as  to  when 
the  aocoont  sbonld  become  due,  but  be  ateo 
testified  that,  during  his  long  coarse  of  deal- 
ins,  it  was  nnd^stood  between  hla  firm  and 
appelant  that  the  goods  would  be  paid  for 
wtam  appellant  got  the  money  to  do  so.  We 
do  not  consider  the  vague  statements  re- 


garding an  nndwstandlng  betweoi  tiie  par- 
ties as  snfflcient  to  raise  the  Issue  of  an 
agreement  in  tiie  face  of  his  posltlre  testi- 
mony that  there  was  no  agreemmt  Tlie  as* 
slgnment  is  sustained. 

[I]  In  view  of  another  trial,  we  deem  it 
advisable  to  express  the  opinion  that  the 
testimony  to  the  effect  that,  some  years  prior 
to  the  making  of  the  account  sued  upon,  ap- 
pellant stated  that  the  statute  of  limitations 
would  never  run  against  any  account  he 
made  was  insufficient  to  authorize  the  sub- 
mission of  the  Issue  of  waiver  of  the  statute, 
and  that  the  same  could  not  be  used  as  the 
basis  of  an  estoppel.  Such  a  statement  could 
have  no  higher  standing  than  an  agreement 
to  waive  the  right  to  plead  the  statutes  of 
limitation;  and  an  agreemrat  of  that  char- 
acter is  held  to  be  contrary  to  public  poU^ 
and  void.  Nunn  v.  Edmlston,  8  Tex.  Civ. 
App.  662,  29  S.  W.  1116. 

The  Judgment  is  reversed,  and  the  cause 
remanded. 


HOT  et  aL  v.  PBACOCE. 

(Court  of  Civil  Appeals  of  Texas.   Ft  Wortb. 
Feb.  8,  1913.   Rehearing  Dented 
Blarch  8.  1913.) 

Vendor  and  Pubchaseb  (|  274*)— Vkndob's 

LiKN— FOBECLOSUBB— DeFENSKS— BBKAOH  OT 

Wasbantt. 

Breach  of  a  warranty  deed  based  on  an 
ootstandlDg  mortgage  is  no  defense  to  a  suit 
by  the  grantor  to  enforce  a  vendor's  lien, 
where  It  does  not  appear  that  he  is  insolvent, 
that  the  grantee  offered  to  rescind  the  contract, 
or  that  be  has  been  evicted  or  Is  In  danger  of 
eviction,  and  at  the  time  of  the  porchaae  he 
knew  of  the  mortgage. 

[EM.  Note.— For  other  cases,  see  Vendor  and 
Purchaser.  Cent  Dig.  ||  769-771;  Dec.  Dig.  { 
274.*] 

Appeal  from  District  Court,  Stonewall 
County;  Jno.  B.  Thomas,  Judge. 

Action  by  J.  W.  Peacock  against  Thomas 
C.  Hoy  and  othws.  Judgment  for  plaintiff, 
and  defendants  appeal.  Afflrmed. 

N.  B.  Ufffgan,  of  Spur,  for  ai^Ilanta.  J. 
M.  Carter,  of  Aspeimont  and  Theodore  Mack, 
of  Ft  Worth,  tor  ai^tellee. 

SPBBR,  J.  J.  W.  P^icock  sued  Thos.  G. 
Hoy  and  others,  vendees  of  said  Hoy,  to  col- 
lect certain  vendor's  lien  notM  executed  by 
Hoy  as  part  of  the  purchase  money  for  a 
certain  tract  oC  land  situated  in  Stonewall 
county,  conveyed  by  Peacock  and  wife  to  Hoy 
by  a  djeed  of  general  warranty,  and  to  fore- 
close the  vendor's  lien  oa  said  property. 
There  was  a  Jndspuoat  for  the  plaintiff,  and 
the  dtfendanta  have  appealed. 

The  trial  court  made  Uie  f^Uowing  faidlngs 
of  fact,  wbl^  are  not  objected  to  by  appel- 
lants, and  which  ar^  therefor^  adopted  by 
ns,  to  wit: 

"First  The  conrt  finds  that  on  the  23d  day 
of  September,  A.  D.  1908,  the  defoidant  Thos. 

C.  Hoy  made,  executed,  and  delivered  to  the 
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Xdalntlff,  J.  W.  Peaco<^  bla  five  prondnorj 
notM  for  the  sum  of  fSl&Al  «cli,  payaUe 
to  tiie. order  of  plalntlfl  at  AaDomoiA,  Tex^ 
on  the  Ist  day  of  Jannaiy,  191%  1918,  1914, 
1916,  and  191%  respectlTdyi  each  bearing  Id- 
tercet  at  the  rate  of  9  per  cent  per  airniim 
from  date  nntU  paid,  proTidlng  tor  10  per 
cent  attorney's  fees  on  the  principal  and  In- 
terest than  dne  In  case  of  salt  brought  on 
same;  that  eatih  of  said  notes  iworlded  that 
a  Wlnre  to  pay  same  or  either  ot  them,  or  a 
fallnre  to  pay  any  Inatallmuit  of  Interest 
thereon  when  dne,  ahonld  at  the  dection  of 
the  holder  ot  said  notes  or  ^thw  ot  them 
mature  all  of  said  notes.  There  were  orlg> 
inally  el^t  notes  In  this  soles,  the  first 
three  having  been  paid  by  defendants,  all  of 
the  notes  sued  on  had  by  ptalntlff  been  plac* 
ed  In  the  bands  of  attorneys  for  collectton 
suit 

"Second.  The  court  finds  that  eac2i  of  said 
notes  was  given  In  part  paymoit  of  the  pur* 
chase  money  for  a  deed  from  the  plaintiff 
to  the  defendant  Thos.  C.  Hoy  for  a  tract  of 
and  situated  In  Stonewall  county,  Tez^  being 
the  N.  E.  %  of  section  207,  In  block  D,  Cert 
Na  30-2586,  granted  to  the  Houston  &  Texas 
Central  Railway  Company,  and  containing 
166.18  acres  of  land;  that  said  deed  con- 
tained the  usual  covenants  of  general  war- 
ranty, and  the  vendor's  lien  was  reserved  in 
said  deed  to  secure  the  paytneut  ot  each  of 
said  notes;  that  the  defendant  failed  to  pay 
the  first  note  and  all  the  accumulated  Inter- 
est on  all  of  said  notes  from  and  after  the 
1st  aay  of  January,  1011,  and  the  plaintiff 
elected  to  declare  each  and  all  of  them  dne 
and  payable  and  brought  this  suit 

"Third.  The  court  further  finds  that  on 
September  the  23d,  1008,  the  defendant  Thos. 
G  Hoy,  by  his  general  warrantj'  deed  of 
that  date,  sold  and  conveyed  to  the  defendant 
E.  B.  Bllllngsley  tbe  N.  H  of  the  N.  E.  ^  of 
said  section  No.  207,  block  D,  Houston  & 
Texas  Central  Railway  Company  in  Stone- 
wall county,  said  deed  being  duly  of  record 
In  said  county,  and  said  Bllllngsley  at  said 
date  and  in  said  deed  contracted  and  agreed 
to  assume  to  pay  off  and  discharge  one-half 
of  all  indebtedness  then  existing  on  the  en- 
tire N.  E.  %  of  said  section  No.  207,  as  shown 
by  the  deed  executed  by  plaintiff  and  wife 
to  Thos.  O.  Hoy  as  above  set  forth. 

"Fourth.  The  court  further  finds  that  on 
the  17th  day  of  February,  1909,  the  d^end- 
ant  Thos.  C.  Hoy,  by  his  warranty  deed,  sold 
and  conveyed  to  the  Stamford  Northwest- 
em  Railway  Company,  a  railway  corpora- 
tion, right  of  way  consisting  of  about  &61 
acres  of  land,  the  same  bdug  part  of  the 
said  N.  E.  %  of  said  section  No.  207. 

"Fifth.  The  court  further  finds  that  on  the 
27th  day  of  Septonber,  1911,  tbe  defendant 
E.  B.  BlllingBley  by  his  warranty  deed  sold 
and  conveyed  to  W.  O.  BllUngsley  part  of 
the  N.  B.  U  of  section  Na  207,  block  D, 
Houston  4  Texas  Central  Railway  Company 


land  In  Stonewall  county,  Tez.,  Uie  iMAes  and 
bounds  ot  whldi  are  sat  out  In  tb»  plalntUTs 
petition,  the  same  being  60  acres,  and  In 
which  deed  the  deftedant  W.  O.  Bllllngsley 
assumed  oiw-half  of  pnrdiase-money  notes 
executed  by  Thos.  C  Hoy. 

"Sixth.  The  court  finds  that  on  the  Idth 
day  of  November,  1911,  W.  O.  Bllllngsley  and 
wife  ccmveyed  to  B.  B.  BiUIngd^  a  part  <^ 
the  land  above  described,  to  wit,  part  of  the 
N.  B.  %  of  section  No.  aOT.  being  25  acres  ot 
the  60  acres  tlttretofore  conveyed  to  W.  G. 
Bllllngsl^,  whldi  deed  Is  duly  recorded  in  the 
deed  records  of  Stonewall  county,  Tex.,  that 
W.  G.  Bllllngsley  dlsdalmed  all  Interest  in 
all  of  the  land  In  oontrorerar,  except  said 

25  acres. 

"Seventh.  That  on  tte  16  day  of  November, 
1911,  the  defendant  BL  B.  Bllllngsley  and 
wife,  Kate  Bllllngaley,  by  th^  general  war- 
ranty  deed,  conveyed  to  the  defendant  D.  R. 
McMahan  part  of  the  land  described  as  the 
N.  E.  %  of  section  207,  block  D,  Houston  & 
Texas  Central  Railway  Ocm^Mny  and  In 
Stonewall  county,  T^ 

"Eighth.  The  court  further  finds  that  on 
January  2,  1911,  J.  W.  Peacock  released  the 
vendor's  lien  owned  and  held  by  htm  against 

26  acres  of  said  section  No.  207  owned  by  W. 
O.  Bllllngsley  in  this  suit,  as  follows:  Be- 
ginning at  the  N.  W.  corner  of  the  N.  B.  ^ 
of  secUon  No.  207,  block  D,  Cert  No.  30-2586, 
originally  granted  to  the  Houston  A  Texas 
Central  Railway  Company;  thence  south 
1,310  feet  to  a  stone,  thence  east  726  feet  to 
a  stone,  thence  north  1,310  feet  to  a  stone, 
thence  west  726  feet  to  the  place  of  begin- 
ning, and  containing  25  acres,  more  or  less, 
which  release  was  duly  recorded  in  the  deed 
records  of  Stonewall  county  Texas. 

"Ninth.  The  court  finds  that  at  the  time 
the  defendant  Thos.  C.  Hoy  pun^sed  the 
land  in  controversy  the  contract  price  was 
$25  per  acre,  aggregating  the  total  of  $4,1^-- 
60,  which  was  the  reasonable  value  of  said 
land  at  the  time,  and  that  at  tbe  time  that 
the  defendant  Thos.  C.  Hoy  purchased  the 
land  from  tbe  plaintiff  that  there  was  then 
a  valid  outstanding  and  subsisting  mortgage 
against  said  land  In  ftivor  of  the  Texas  Se- 
curities Company  of  Ft  Worth,  Tex.,  of 
about  the  sum  of  93,200,  payaUe  in  install- 
ments maturing  on  similar  dates  as  the  notes 
given  by  the  defendant  Thos.  C.  Hoy  to  the 
plaintiff  in  this  case,  which  Indebtedness  has 
been  transferred  to  Western  Hawaiian  Loan 
Company;  that  neither  the  def aidant  llios. 
C  Hoy  at  the  time  he  rec^red  the  said  deed 
from  tbe  plaintiff,  nor  any  of  the  other  de- 
fendants in  this  case,  assumed  said  mortage 
as  a  pert  of  the  purchase  money  in  this  case, 
but  each  and  all  of  the  defendants  at  the 
time  of  their  respective  purdiase  of  the  lands 
in  controversy  at  the  time  th^  received  their 
respective  deeds  knew  of  the  existence  of 
said  mortgage,  and  were  cognisant  of  the 
sam^  and  relied  upon  the  plaintiff  to  pay  the 
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same  off;  tbat  the  plaintiff  has  paid  off  all 
the  Indebtedness  to  tbe  Texas  Securities 
Company  r^vesented  by  tlie  said  mortgage 
tbat  is  dne  at  the  date  of  tbls  trial,  and 
tbat  a  considerable  portion  of  the  same  will 
not  be  due  until  1913.  Hie  oomrt  finds  tbat 
the  installment  note  (one  of  the  series  execut- 
ed by  plaintiff  to  Texas  Secorities  Oompany) 
due  in  1900  had  been  extended  to  January 
1,  1108,  by  the  legal  holder  without  the 
knowledge  of  any  of  defNidants.  Tbe  court 
finds  tlie  eridoice  warrants  tills  conduslon 
that  there  was  an  oral  understanding  be- 
tween plaintiff  and  purdiaser  frmn  Urn  that 
tbe  proceeds  of  the  notes  executed  by  Hoy 
should  be  applied  on  the  notes  due  secured 
by  tbe  mortga^  to  the  Texas  Securities 
Company." 

Upon  these  findings  no  other  Judgment  than 
one  for  the  appellee  could  properly  have  been 
rendered,  the  only  defuse  being  tbat  Inter- 
posed by  appellant  Hoy,  to  the  effect  tbat 
appellee  had  executed  bis  general  warranty 
deed  to  the  property  against  which  the  lien 
was  sought  to  be  foreclosed,  and  that  there 
was  at  tbe  time  of  tbe  institution  of  the 
suit  and  trial  a  valid  outstanding  mortgage 
lien  against  the  property  In  favor  of  the 
Texas  Securities  Company.  Tbe  contention 
of  appellants  Is  Illustrated  by  the  proposition 
under  their  first  assignment  of  error  that  "a 
vendor  under  covenants  of  general  warranty 
Is  not  entitled  to  a  foreclosure  and  sale  until 
existing  incumbrances  against  tbe  premises 
conveyed  are  discharged  by  falm."  But  this 
rule  Is  subject  to  many  well-defined  excep- 
tions. There  is  neither  allegation  nor  finding 
to  the  effect  tbat  appellee  is  insolvent,  neither 
is  there  any  offer  on  the  part  of  appellants  to 
rescind  the  contract,  and  to  restore  the  ix>s- 
session  of  the  proper^.  The  allegations  of  the 
answer  do  not  show,  nor  do  the  findings  Indi- 
cate, that  there  has  been  any  eviction  of  ap- 
pellants, or  that  there  is  any  danger  of  an 
eviction,  and  the  findings  show  that  at  the 
time  of  the  purchase  appellant  Hoy  had  full 
notice  of  the  present  incumbrances.  The  con- 
tract between  the  parties,  therefore,  must  de- 
termine their  rights;  that  is,  appellants  have 
accepted  appellee's  warranty  as  to  the  title, 
and  must  look  alone  to  this  for  the  measure 
of  their  redress.  Knight  v.  Coleman  County, 
SI  S.  W.  258,  and  authorities  there  cited; 
Blewitt  V.  Greene.  67  Tex.  Civ.  App.  688, 122 
S.  W.  014.  The  answer  shows  and  the  find- 
ings support  such  allegation  that  there  was 
an  oral  understanding  between  the  i>artles 
tbat  tbe  payments  on  the  land  when  made 
should  be  applied  to  the  extinguishment  of 
the  lien  against  the  laud,  but  there  is  no 
contention  that  such  promise  on  the  part  of 
appellee  has  been  broken,  or  ttiat  any  pay- 
ments have  been  made  on  the  notea  which 
have  not  been  ai^lied  accordtog  to  tbe 
agreement  Necessarily,  such  a  contract  ccm* 
templates  that  tlie  notee  should  be  first  paid 


before  the  proceeds  could  be  aivUed  to  Che 
lien  debt  If  a  defendant  wbea  sued  for  tb» 
purchase  money  of  land  conld  successfully 
defend  upon  the  grounds  that  tliere  were 
outstanding  liens  against  the  land,  then  it 
might  follow  that  he  could  retain  the  land 
without  paying  for  It,  or  at  least  without 
paying  what  the  parties  had  stipulated  for. 
It  is  obviously  inequitable  to  permit  audi  a 
defense  in  any  case  without  an  otter  by  tbe 
defendant  to  restore  the  land.  But  erai  to 
permit  the  defense  upon  a  restoration  of  the 
land  wh^  tlie  defendant  at  tlie  time  of  the 
purchase  knew  of  the  defect  and  meant  to 
assume  it  would  dearly  be  to  ignore  Uie  con- 
tract which  the  court  will  never  do. 

Upon  the  facts  found,  the  Judgment  of  the 
district  court  In  favor  of  the  appellee  is  af* 
firmed. 


JAMES  v.  CHANEY  et  al. 

(Court  of  Civil  Appeals  of  Texas.  Texarkana. 
Feb.  8, 1913.   On  Motion  for  Rehear- 
ing,  March  6,  1913.) 

1.  MOBTOAOBS  (I  S29*)— FosECi.osun  — Ta- 
uoiTT— Ihsanitt  op  Mobioaook. 

While  ordinarily  a  mortgagor's  Insanity  It 
Inmifficient  grounil  for  setting  aside  a  sale  made 
under  a  deed  of  trust  a  sale  was  properly  va- 
cated where  the  laud,  which  was  worth  from 
$2,500  to  $3,000,  was  s<dd  to  the  mortgagee  for 
$101,  subject  to  a  prior  mortgage  for  $1,460. 

[Ed.  Note.— For  other  eases,  see  Mortgages, 
Cent.  Dig.  H  1637-1548;  Dec.  Dig.  |  BOO*} 

2.  Homestead  (f  116*)— Laiirs— Sttbjxotb. 

Commissions  paid  to  procure  a  loan  for 
the  purpose  of  a  homestCAd,  constltatlDg  no 
part  of  the  orij^nal  contract  for  the  purchase, 
cannot  be  secured  by  a  lien  on  the  homestead. 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Cent.  Dig.  |i  183,  184,  18&-190;  Dec.  Dig.  { 
115.*]  ■ 

3.  INSANX  PEBSONB  (|  100*)— AOTIO KB— JUDG- 
MENTS—PaTMX  ITT. 

Rev.  St  1S9&,  art  2727,  which  provides 
that  a  judgment  against  a  ward  shall  be  filed 
with  the  clerk  of  toe  court  in  which  guardian- 
ship is  pending,  and  entered  upon  the  claim 
docket  as  other  claims  are  entered,  applies  only 
where  a  guardiansliip  is  actually  pending;  and 
hence.  In  an  action  against  an  insane  person, 
it  was  error  to  direct  payment  of  Judgment 
in  tbe  due  course  of  guardianship  proceeding, 
where  it  appeared  that  no  guardian  had  ever 
been  appointed. 

[EJd.  Note.— For  other  cases,  see  Insane  Per- 
sons, Gent  Dig.  H  17»-184:  Dec.  Dig.  1 100.*] 

Appeal  from  District  Court,  Wise  Coun^ ; 
J.  W.  Patterson,  Judge. 

Action  by  T.  L.  James  against  J.  li.  Chan- 
ey  and  another.  Judgment  for  defendants, 
and  plaintiff  appeals.  Betormed  and  af- 
firmed. 

McMurray  &  Gettya^  ot  Decatur,  for  appel- 
lant B.  B.  Cargwtil,  of  Decatur,  for  a]n>d- 
lees. 

HODGES,  J.  This  l8  an  action  Inatltated 
by  the  appf^lant  against  J.  L,  Ohan^  and 
wife  to  reooTW  a  tract  of  land  situated  In 
Wise  county.   The  appellant  dwalgna  title 
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through  a  sale  under  a  deed  of  trust  which 
had  theretofore  been  executed  by  J.  L.  Chan- 
ey.  The  pleadings  having  disclosed  that  J. 
li.  Chaney  was  Insane,  he  was  represented  at 
the  trial  by  B.  E.  Carswell,  as  guardian  ad 
litem.  After  a  general  denial  and  a  plea  of 
not  guilty,  Mrs.  Chaney  alleged  that  the  sale 
made  by  the  trustee  under  the  deed  of  trust 
above  mentioned  was  Invalid ;  that  W.  A. 
Bonner,  the  owner  of  the  debt  secured  by  the 
trust  deed,  was  the  purchaser;  that  at  the 
time  the  debt  was  contracted  and  the  deed  of 
trust  executed  J.  L.  caianey  was  Insane  and 
incapable  of  attending  to  his  business  affairs, 
and  at  the  time  the  sale  was  made  he  was 
condned  In  a  lunatic  asylum;  that  these 
facts  were  known  to  Bonner  and  to  those 
claiming  under  him.  The  answer  concluded 
with  a  prayer  that  the  deed  of  trust  be  can- 
celed, and  If  this  could  not  be  done,  that  the 
sale  thereunder  be  set  aside.  Plaintiff  re- 
plied in  a  supplemental  petition  containing 
general  and  spedal  demurrers  and  a  general 
denial,  and  alleged,  In  substance,  that  the 
lands  In  controversy  bad  been  acquired  by 
J.  It.  Chaney  from  one  W.  T.  Robinson  on 
September  12.  1905;  that  as  a  part  of  the 
consideration  Cbaney  gave  his  notes,  ma- 
turing on  different  dates  thereafter  and  ag- 
gr^tii^  11,900 ;  that  Obaney,  being  unable 
to  meet  the  last  five  notes,  iwocared  a  loan 
of  91,300  from  the  Commonwealth  Fire  In- 
surance Company,  for  wtdctx  he  executed  a 
series  of  notes  payable  to  the  Common* 
wealth  Fire  Insurance  Company,  and  bear- 
ing interest  at  8  per  cmL  per  annum  firom 
date.  The  first  note  was  for  9160,  and  ma- 
tured on  January  6,  1911 ;  another  note  for 
an  equal  amount  was  due  January  6,  1912; 
another  for  $200  was  due  January  5,  191S; 
another  for  $800  was  due  January  5,  1915. 
These  notes  were  given  tn  renewal  of  the 
original  pnr<4iase-money  notes  formerly  held 
by  Robinson.  A  deed  of  trust  was  given 
upon  the  land  in  controversy  to  secure  the 
payment  of  the  notes  as  tSiey  matured. 

The  petition  luroceeOs  as  follows:  "That 
the  Bonners,  a  firm  composed  of  W.  A.  Bon- 
ner and  Shearon  Bonner,  as  loan  agents  and 
brokers,  negotiated  the  said  transactloii  here- 
inbefore related  for  said  Commonwealth  Vin 
Insurance  Company  and  said  Ch'an^,  and  by 
agreement  of  all  of  said  parties  said  Bonners 
became  the  owners  and  «itltled  to  H  per  cent 
out  of  the  10  per  cent  Interest  thenceforth 
to  accrue  on  said  notes,  aggregating  the  $1,- 
tfOO  sttU  due  as  aforesaid,  as  part  of  the  pur- 
chase price  of  the  said  lands  in  question. 
That  the  said  Interest  was  so  separated 
that  the  notes  executed  to  said  trustee  for 
the  said  fire  Insurance  company  provided  for 
the  payment  of  only  8  per  cent  for  said 
company,  and  the  other  2  per  cent  belonging 
to  and  to  be  paid  to  said  Bonners  was  evi- 
denced by  a  oortaln  promissory  note  then 
□lade  and  executed  to  said  Bonners  by  said 
Chaney  in  the  sum  of  f  101,  payable  in  five 
Installmmte  as  follows:  920,  due  on  the  5th 


day  of  January,  1911;  $23,  due  on  the  6tli 
day  of  January,  1912;  $20,  due  on  the  6th 
day  of  January,  1913 ;  $16,  due  on  January 
5,  1914,  and  $16,  on  January  6,  1915,  and  in- 
terest at  10  per  cent,  on  all  sums  past  due 
thereon,  and  the  said  J.  L.  Chaney  then  and 
there  executed  and  delivered  to  Shearon 
Boimer,  as  tmstee^  as  security  for  said  note 
a  deed  of  trust  on  the  said  180  acres  of 
land  tn  question,  and  fully  empowered  the 
said  trustee  to  sell  the  said  lands  In  satisfac- 
tion of  said  note  in  the  event  of  a  default  In 
Its  payment,  and  providing  for  the  appoint- 
ment of  a  sut)6tltute  trustee  to  make  such 
sale  In  the  event  the  said  trustee  named 
should  refuse  so  to  do.  That  the  said  In- 
stallment note  provided  that  a  failure  to 
pay  any  Installment  when  due  would  mature 
all  of  said  Installments  at  the  option  of  the 
Bonners.  That  on  January  5,  1911,  when 
the  $150  note  to  said  Commonwealth  Fire  In- 
surance Company,  and  the  $26  Installment 
on  the  said  Bonners  note,  as  well  as  $104 
interest  on  said  Insurance  company's  notes, 
became  due,  an  entire  default  was  made  In 
the  payment  of  same,  or  any  part  thereof. 
That  said  Chaney  and  wife,  as  well  as  their 
relatives  and  friends,  were  repeatedly  noti- 
fied and  urged  to  pay  the  said  indebtedness 
so  matured,  but  they  and  all  of  them  failed 
and  refused  so  to  do,  and  the  said  Tonon 
Chaney  announced  that  she  had  abandoned 
all  intention  of  attempting  to  pay  the  said 
indebtedness  or  to  hold  the  said  plac^  which 
said  expressed  intention  she  caused  to  be 
conveyed  to  and  made  known  to  the  Bon- 
ners and  S.  M.  Gose,  substitute  trustee  und» 
the  deed  of  trust  That  upon  said  defonlt 
the  Bonners  elected  to,  and  did,  dedaxe  the 
ratlre  amount  of  the  said  $101  note  made  to 
them  due  and  payable,  and  said  land  was 
duly  sold  by  said  substitute  trustee  under 
the  said  deed  of  trust  seeming  said  not^ 
and  was  bought  by  W.  A.  Bonnw  fOr  the 
sum  of  $101,  his  said  offer  being  the  higjiest 
and  best  bid,  and  that  it  behig  understood 
that  said  sale  was  made  and  the  title  to  said 
lands  conv^ed  subject  to  said  $1,300  in- 
debtedness and  acmied  Interest  t^reon  due 
said  Commonwealth  Fire  Insurance  Com- 
pany, and  the  said  tenv^ance  was  so  made.* 
It  is  then  alleged  that  W.  A.  Bonner  there- 
after sold  the  land  to  Portwood,  and  Port- 
wood  sold  to  the  appellant,  James.  The  spe- 
cial answer  also  denies  that  Chaney  was  In- 
sane at  the  time  the  deed  of  trust  was  exe- 
cuted and  at  the  time  of  the  8a1&  It  also 
d^es  that  any  of  the  parties  aboYe  men- 
tioned had  any  knowledge  of  his  insanity.  If 
he  was  Insane.  The  petition  concludes  with 
a  prasr^  that  in  the  eveat  the  court  should 
hold  the  sale  Invalid  the  appellant  be  sub* 
rogated  to  all  of  the  rights  of  the  holda-  of 
the  debts  which  he  alleges  have  been  paid  by 
him  and  Portwood,  from  whom  he  purciiased. 

Mrs.  caumey  filed  a  supplemental  answer, 
which,  among  other  things,  allied  that  the 
property  was  the  homestead  ot  herself  and 
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lier  InBane  buabind,  and  for  tlut  reason 
claimed  that  tbe  mortgage  ^ven  to  th»  Btm- 
nera  was  void.  She  repeats  her  aUegatfons 
aa  to  tbe  Inaanltr  ot  3.  h.  Ohan^  and  the 
Irregularities  charged  wiUi  reference  to  the 
sale. 

The  case  was  tried  before  the  court  with- 
out a  jury.  No  separate  flndlngs  of  fact  and 
conclusions  of  law  were  filed,  but  In  his 
Judgment  the  court  specifically  makes  the 
finding  that  J.  L.  Chancy  was  not  mentally 
unsound  at  the  time  he  executed  the  deed  of 
trust  and  tbe  notes  mentioned  In  the  plead- 
ings, but  that  he  was  insane  and  was  con- 
fined In  an  asylum  at  the  time  tbe  sale  was 
made.  He  concludes,  therefore,  that  the 
Bale  and  conveyance  should  be  set  aside,  and 
enters  an  •order  In  accordance  with  that  con- 
clusion. The  subsequent  portion  of  the  Judg- 
ment Is  as  follows:  "But  It  appearing  to  the 
court  that  plaiutlfT  and  those  nnder  whom  he 
claims  hare  paid  off  and  discharged  two  of 
the  original  notes  of  $160  each  by  J.  L. 
Chaney  to  the  Commonwealth  Fire  Insurance 
Company,  which  notes  are  set  out  and  de- 
scribed in  the  mortgage  given  by  said  Chan- 
ey to  I.  Jalonlcfe  on  January  5,  1910,  to  se- 
cure tbe  same,  together  with  the  interest 
due  on  the  same  at  tbe  date  of  maturity,  and 
that  they  have  also  paid  tbe  sum  of  $128, 
being  the  Interest  due  for  the  years  ending 
Jantury  6,  1911,  and  1912,  respectively,  on 
tbe  note  for  $800  described  in  said  mortgage, 
also  the  sum  of  $32,  being  the  interest  due 
for  tbe  years  ending  January  6,  1911,  and 
1912,  respectively,  on  tbe  $800  note  described 
in  said  mortgage,  also  the  sum  of  $24,  inter- 
est due  for  the  years  ending  January  5, 1911, 
and  1912,  respectively,  on  the  two  notes  for 
$150,  each  described  in  said  mor^ge,  and 
the  sum  of  $49,  being  the  installment  of  $26 
and  $23,  respectively,  due  January  5,  1911, 
and  1012,  with  note  for  $101,  given  the  said 
Bonners  and  described  in  the  mortgage  to 
Sbearon  Bonner,  all  of  which  notes  and 
payments  with  tbe  interest  due  thereon 
amount  to  the  sum  of  $575.25,  it  Is  there* 
fore  considered  by  the  court  that  plaintiff  T. 
Ll  James  be,  and  he  is  hereby,  subrogated  to 
the  rights  of  the  said  insurance  company  and 
the  said  Bonners  as  tbe  same  existed  into 
said  notes  so  paid,  and  that  such  payments 
are  secured  by  the  mortgage  given  by  said 
J.  L.  Chaney  to  said  Jalonlck  and  said  Bon- 
ners, respectively,  and  it  Is  considered  by 
tbe  court  that  the  plaintiff,  T.  L.  James,  do 
have  and  recover  of  defendant  J.  L.  Chaney 
said  snm  of  $575.25,  and  it  Is  ordered  that 
the  same  bear  interest  at  the  rate  of  10  per 
cent,  from  this  date,  and  that  tbe  mortgage 
lien  so  held  by  plaintiff  on  tbe  lands  herein- 
after described  be,  and  tbe  same  Is  hereby, 
foreclosed  to  secure  said  sum,  and  that  said 
sum  be  paid  in  due  course  of  tbe  guardian- 
ship of  the  estate  of  J.  L.  Chaney,  and  It  is 
ordered  that  plaintiff  pay  all  costs  incurred 
herein,  up  to  January  11,  1912,  for  which 
let  execution  issue.   It  la  further  ordered 


and  adjudged  tliat  plaintiff  do  not  recover 
the  attorney's  fee  prayed  for,  or  any  of  the 
remaining  Itepu  sued  for.  And  it  Is  ordered 
that  defendent  J.  L,  Chaney  pay  all  costs 
Incurred  herein  since  said  date, 'January  tU 
1912,  and  that  tbe  same  be  paid  In  due 
course  of  the  guardianship  of  the  estate  of 
said  Chaney." 

Tbe  evidence  shows,  as  alleged  In  the 
pleadings,  that  in  1905  Gbaney  and  wife  pur^ 
chased  tbe  land  in  controversy,  consisting  of 
180  acres,  from  W.  T.  RoUnson,  the  consid- 
eration being  $600  cash  and  $1,900  to  be  paid 
In  installments  thereafter.  In  January.  1910, 
Robinson  transferred  the  notes  to  Haynes, 
and  the  latter  assigned  $1,300  of  the  debt  to 
tbe  Commonwealth  Fire  Insurance  Company. 
Renewal  notes  were  given  by  Chaney  to  the 
Insurance  company,  as  specified  in  tbe  plead- 
ings. Tbe  deed  of  trust  was  also  executed  on 
the  land  to  secure  the  payment  of  thuse 
notes  as  they  matured.  On  tbe  same  date 
Chaney  executed  a  note  for  $101  to  tbe 
Bonners,  payable  in  five  InstaUments,  the 
installments  maturing  on  the  same  dates 
as  those  specified  in  the  notes  given  to  Rob- 
inson. A  deed  of  trust  covering  the  same 
property  was  given  to  the  Bonners  for  the 
purpose  of  securing  this  note.  In  June,  1010, 
J.  L.  Chaney  was  formally  adjudged  Insane, 
and  has  continually  since  then  been  con- 
fined in  a  lunatic  asylum.  The  installment 
which  matured  on  January  5,  1911,  was  not 
P&IA.  On  April  4th  the  land  was  advertised 
and  sold  by  tbe  substitute  trustee,  S.  M. 
Gose,  acting  nnder  -the  trust  deed  given  to 
the  Bonners.  It  was  purchased  by  W.  A. 
Bonner,  his  bid  being  $101,  tbe  amount  of 
the  note  given  by  Chaney.  A  few  days  after 
this  Bonner  sold  to  Fred  Portwood,  the  con- 
sideration expressed  In  tbe  deed  being  $296.- 
50  cash  and  the  assumption  by  Portwood  of 
the  balance  due  to  the  Insurance  company. 
On  tbe  24th  of  the  samet  month  Portwood 
sold  to  the  appellant;  T.  L.  James.  Tbe  deed 
recited  a  cash  consideration  of  $2,776  paid, 
and  the  assumption  by  James  of  the  indebt- 
edness due  the  insurance  company  and  of 
Portwood's  note  for  $75  due  to  Bonner. 

The  evidence  Justifies  the  conclusion  that 
both  Portwood  and  James,  aa  well  as  Bon- 
ner, knew  that  at  the  time  tbe  sale  was  made 
J.  L.  Chaney  was  confined  In  tbe  lunatic 
asylum,  and  they  also  knew  that  tbe  land 
was  being  occupied  by  Mrs.  Cbaney  and  her 
family  as  a  homestead. 

[1]  Tiiere  was  no  evidence  of  any  irregu- 
larity attending  the  sale  of  this  land  under 
the  deed  of  trust  held  by  tbe  Bonners.  It 
may  be  Inferred  from  the  language  used  In 
tbe  Judgment  rendered  that  the  trial  Judge 
based  his  conclusion  that  tbe  sale  should  be 
set  aside  upon  the  fact  that  Cbaney  was  at 
tbe  time  Insane,  was  confined  in  an  asylum, 
and  was  without  any  guardian  to  look  after 
his  property  rights,  and  upon  the  further 
fact  that  the  property  sold  for  a  snm  cou- 
sidorably  less  than  its  value.   Tbe  Insanity 
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of  the  grantor  alone  Is  not  generally  con- 
sidered snfllclent  to  justify  setting  aside  a 
sale  made  under  a  deed  ot  trust  Vanmeter 
Darrab,  115  Ho.  163.  22  S.  V.  80 ;  Lund- 
berg  T.  DftTidson.  72  Ulnn.  49,  74  N.  W.  1018. 
42  li.  R.  A.  103;  2  Jones  on  Mor^ges.  | 
1793.  The  author  last  cited  says:  "The  In- 
sanUy  of  a  mortgagor  occurring  after  the 
making  of  the  mortgage  cannot,  of  course, 
have  any  effect  greater  In  revoking  or  bu»- 
pending  the  power  of  sale  ttian  bis  death 
would  have.  Neither  does  an  an>llcation 
by  a  guardian  or  committee  of  the  lunatic 
for  an  order  to  sell  tiie  mortgaged  premises 
for  the  benefit  of  Ifls  credUors  bare  any  ef- 
fect to  deprive  the  mortgagee  of  this  som- 
maxy  means  of  reaUslng  Us  claim.  Of 
course  if  the  mortgagee,  or  any  one  else, 
takes  an  unjust  and  improper  advantage  of 
such  condition  of  the  mortgagor,  this  will 
be  ground  for  setting  aside  the  sale  by  suit 
in  equity." 

We  are  referred  by  the  appellees  to  the  fol- 
lowing Texas  cases:  Houghton  v.  Rice,  15 
Tex.  Civ.  App.  561,  40  S.  W.  349  and  1057 ; 
Adrlance  v.  Brooks.  13  Tex.  286.  Houghton 
V.  Rice  was  an  action  of  trespass  to  try  title, 
brought  by  one  who  claimed  title  under  an 
execution  sale.  The  facts  showed  that  the 
execution  debtor  was  insane  at  the  time  of 
the  sale.  The  property  was  found  to  be 
worth  12.925,  and  sold  for  the  sum  of  $085. 
Of  this  sum  $46  was  paid  as  costs,  and  the 
remainder  credited  on  the  Judgment  The 
trial  in  the  district  court  resulted  In  a  Judg- 
ment in  favor  of  the  defendant  Justice 
lyVsber  In  affirming  the  case  intimates  the 
opinion  that  a  sale  under  an  execution  at  the 
time  Uie  defendant  Is  Insane,  and  without 
a  guardian  to  look  after  his  Interests,  should 
not  be  sustained  under  any  circumstances, 
but  predicates  the  affirmance  upon  the  fact 
that  the  defendant  was  insane  In  connection 
with  the  inadequate  consideration  for  which 
the  proper^  was  sold.  A  writ  of  error  was 
refused  by  the  Supreme  Court  The  other 
case  referred  to  la  less  In  point 

Courts  are  more  exacting  with  the  creditor, 
and  more  vigilant  in  guarding  against  sacri- 
fices of  property,  where  the  debtor  is  at  the 
time  a  forced  sale  is  made  under  some  dis- 
ability which  places  Mm  at  a  disadvantage, 
or  renders  him  powerless  to  protect  his 
property  interests.  Under  the  f&cts  of  this 
case  it  would  be  difficult  to  say  as  a  matter 
of  law  that  the  court  below  was  not  war- 
ranted in  setting  aside  this  sale.  The  infer- 
once  is  clear  from  the  record  that  Cbaney 
at  the  time  of  the  sale  had  no  guardian, 
and  tbat  no  one  was  presoit  to  represent  him 
upon  that  occasion.  It  Is  also  conclusively 
shown  that  the  property  was  bid  In  by  Bon- 
ner, the  mortgagee,  for  the  amount  of  his 
debt,  wbidt  was  only  f  101.  After  paying  the 
costs,  the  balance  of  this  sum.  was  credited 
on  the  Judgment  It  Is  true  tbat  this  sale 
was  made  subject  to  a  prior  incumbrance 
In  Ikvor  of  the  insurance  company  amount- 


ing. In  principal  and  Intwest,  to  ai^rozl- 
mately  $1,450.  The  land  Is  shown  to  bave 
been  worth  from  $2,500  to  $8,000;  in  fact 
the  aro^lant  shows  tbat  be  paid  in.  property, 
and  the  assumption  of  the  debt  outstandlDS 
against  it,  more  than  $3,000.  These  facta 
probably  justified  the  court  In  ooniduding 
that  the  sale  was  nnOiir  to  the  nnfortiinate 
mort^gor,  and  that  In  Justice  to  Um  ft 
should  be  set  aside. 
'  [2]  But  there  is  another  ground  disposed 
by  the  record  which  we  ttiink  Is  suffi<dent  to 
sustain  tbat  portion  of  the  Judgment  We 
refer  to  the  homestead  claim  set  up  by  Mrs. 
Chaney  and  the  guardian  ad  litem.  The 
pleading  of  the  ai^>^ant  in  his  first  supple- 
mental petition  shows  conclusive  tbat  the 
debt  due  to  the  Honners,  and  to  secure  which 
this  deed  of  trust  was  glvoi,  was  no  part  of 
the  original  purchase  money  for  the  land. 
W.  A.  Bonner  in  his  testimony  seemed  to 
treat  it  as  Interest  on  the  loan  procured 
from  the  insurance  company ;  but  when  tbat 
transaction  is  stripped  of  all  disguise,  the 
note  for  $101  merely  represented  the  com- 
mission due  to  the  Bonners  for  having  nego- 
tiated the  loan  from  the  insurance  company 
to  Chaney.  This  fact  is  made  plain  by  the 
first  supplemental  petition  itself.  The  loan 
was  for  only  $1,300.  and  was  made  direct 
from  the  insurance  company  to  Chaney. 
lliat  the  property  was  at  the  time  the  loan 
was  made  the  homestead  of  Cbaney  and  his 
family  is  not  controverted.  It  was  so  desig- 
nated in  the  application  for  the  loan,  and  the 
evidence  shows  that  It  has  been  conUnnonsly 
occupied  since  that  time  by  Gbaney's  family. 
Oonunlssions  which  form  no  part  of  the  origi- 
nal contract  for  the  pundiase  of  the  home- 
stead cannot  be  secured  by  a  lien  thereon. 
They  are  entitled  to  no  more  consideration 
In  that  respect  than  attorney's  fees  con- 
tracted after  the  homestead  right  is  ac- 
quired ;  and  it  has  been  held  that  these  can- 
not be  made  a  lien  on  the  homestead.  Bal- 
lard V.  Mayne,  49  8.  W.  522;  Walters  v. 
Association,  8  Tex.  OIt.  App.  600.  29  &  W. 
61 ;  Ham  v.  American  Mutual  Bldg.  9t  Sav- 
ings Ass'n,  95  Tex.  79.  66  S.  W.  170.  The 
deed  of  trust  which  Bonner  attonpted  to 
«>reclose  being  void,  the  court  committed  no 
error  In  setting  aside  the  8al& 

[3]  We  are  not  called  upon  to  determine 
whether  or  not  the  court  conunitted  any  er- 
ror In  adjudging  the  Uen  In  favor  of  the  ap- 
pellant for  the  amount  the  latter  bad  paid 
on  the  debt  due  from  Chaney  to  the  insurance 
company,  and  to  the  Bonners  also,  as  no 
complaint  Is  made  ot  that  portion  of  the  de- 
cree by  the  appellees.  But  we  think  the 
court  did  err  In  lurovldlng  that  the  Ju^ment 
should  be  paid  in  the  due  course  of  the 
guardianship  proceedings.  The  only  legiti- 
mate Inference  dedudble  from  the  record 
Is  that  no  guardian  had  ever  In  fact  been  ap- 
pointed for  Cbaney.  Article  2727  of  the  Re- 
vised Civil  SUtutes  of  1895  Is  as  follows: 
"When  a  claim  has  beoi  established  by  Jndg- 
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ment  a  certified  copy  of  sucb  Jndgment  shall 
be  filed  wJtb  the  clerk  of  the  court  In  which 
the  guardianship  is  pending,  and  entered 
upon  the  clahn  docket  as  other  claims  are 
«ntored."  That  provision  has  reference  to 
cases  where  a  guardjanship  Is  actually  pend- 
ing. 

The  order  setting  aside  the  sale  made  un- 
der the  trust  deed,  and  that  portion  of  the 
Judgment  sabrogattng  the  appellant  to  the 
lien  held  by  the  Insurance  company  and 
awarding  a  recovery  and  foreclosure  of  the 
lien  against  Chaney.  will  be  affirmed.  The 
Judgment  will  be  r^ormed  so  as  to  allow 
attorney's  fees  on  the  amount  paid  by  ap- 
pellant on  the  debt  due  to  the  Insurance 
cominDy  only,  and  which  had  been  paid  by 
him,  and  by  elUnbutlng  that  portion  of  the 
Judgment  mhlt/h.  directed  that  it  be  satisfied 
In  the  due  course  of  the  guardianship;  The 
costs  of  the  court  below  will  stand  as  they 
are  adjudged,  but  the  costs  of  this  aK)eal 
will  be  adjudged  against  the  appellees. 

On  Motion  for  Rehearing. 

Responding  to  the  earnest  and  elaborate 
argument  presented  by  counsel  for  appellant 
in  their  motion  for  a  rehearing,  we  have 
again  carefully  considered  the  effect  of  the 
homestead  rights  of  Chaney  upon  the  valid- 
ity of  the  Uen  sought  to  be  foreclosed  upon 
the  property  in  controversy.  If  our  previous 
conclusion  that  the  deed  of  trust  held  by 
the  Bonners  was  invalid  is  correct,  it  logical* 
ly  follows,  not  only  that  appellant  acquired 
no  title  to  the  premises  from  those  who  claim 
onder  the  trustee's  sale,  but  is  not  entitled  to 
be  subrogated  to  any  Hen  against  the  land 
for  any  sum  which  he  may  have  paid  in  dis- 
charging the  Bonner  debt.  The  facts  bear- 
ing upon  this  question  may  be  thus  briefly 
stated:  Chaney  owed  $1,600  of  the  purchase 
money  due  on  his  homestead.  He  made  a 
written  application  through  Gose  Bros,  of 
Decatur,  agents  of  the  Bonners,  for  a  loan  of 
$1,400,  with  intwest  at  10  per  cent  This 
application  showed  that  Chaney  was  the  head 
of  a  family,  and  the  property  sought  to  be 
incumbered  was  designated  as  the  homestead. 
The  application  was  presented  to  the  Bon- 
ners, and  they  recommended  a  loan  of  only 
91,800  by  the  Insurance  company.  That  com- 
pany loaned  that  sum  directly  to  Gban^, 
taking  his  four  promissory  notes — ^two  for 
$100  eadi,  one  for  $200,  and  another  for 
$800 — each  note  bearing  interest  at  the  rate 
of  8  per  cent,  and  all  secured  by  a  trust 
deed  <m  the  homestead.  On  the  same  day 
the  Bonners  took  the  following  note:  "$101.- 
00.  Dallas.  Texas,  Jan.  6tb,  1910.  For  value 
received  I  promise  to  pay  the  Bonners,  or 
order,  at  their  office  In  the  city  of  Dallas, 
Dallas  county,  Texas,  the  sum  of  one  hun- 
dred one  and  no/100  dollars,  with  New  York 
exchange.  In  five  installments,  payable  as 
follows,  to-wit:  $26.00  on  Jan.  5th,  1911; 
$23.00  on  Jan.  6th,  1812;  $20.00  on  Jan.  fith. 


1913;  $16.00  on  Jan.  6th,  1914;  $16.00  on 
Jan.  6th,  1916 ;  without  Interest,  if  each  In- ' 
stallment  Is  paid  when  due ;  but  If  any  of 
said  installments  shall  not  be  paid  when  due 
then  all  sums  herein  agreed  to  be  paid  shall 
become  due  and  payable  at  once,  and  bear 
interest  at  the  rate  of  ten  per  cent  per  an- 
num from  the  date  hereof  until  paid,  and  In 
case  this  note  Is  placed  in  the  hands  of  an 
attorney,  or  foreclosure  had,  I  agree  to  pay 
10  per  cent  of  the  whole  amount  due  as  at- 
torney's fees.  This  note  Is  secured  by  a  deed 
of  trust  on  real  estate  In  Wise  county,  Tex- 
as, and  is  made  and  executed  under,  and  is 
to  be  construed  In  accordance  with  the  laws 
of  the  state  of  Texas.    J.  L.  Ohaney." 

This  last-mentioned  note  represents  exact- 
ly 2  per  cent  of  the  $1,300  loaned  by  the  in- 
surance company.  It  was  secured  by  a  se[>- 
arate  deed  of  trust;  in  which  a  different 
trustee  was  named.  The  original  purchase- 
money  notes  to  the  amount  of  $1,300,  which 
had  been  given  by  Chaney  to  W.  T.  Robinson 
when  he  purchssed  the  property,  and  after- 
wards held  by  Charley  Haines,  were  trans- 
ferred and  delivered  to  the  insurance  com- 
pany. It  appearing  from  the  foregoing  facts 
that  the  note  to  the  Bonners  being  for  no 
part  of  the  principal  sum  advanced  to  take 
up  and  extend  the  original  purchase-money 
debt  It  could  not  be  secured  by  a  lien  on  the 
homestead,  unless  It  can  be  treated  as  a  pert 
of  the  interest  to  accrue  on  the  principal 
sum  which  had  been  advanced.  Interest  is 
defined  by  our  statute  as  the  compensation 
allowed  by  law,  or  fixed  by  the  parties  to  a 
contract  for  the  use  or  forbearance  or  deten- 
tion of  money.  Article  3097,  Rev.  Civ.  Stat 
1895.  In  order  to  treat  the  consideration  ex- 
pressed in  this  note  as  Interest  on  the  prin- 
cipal sum  it  must  appear  either  that  the 
Bonners  loaned  the  money  to  Chaney,  and 
charged  him  Interest  at  ttie  rate  of  10  per 
cent  per  annum,  of  which  the  note  held  by 
them  was  a  part,  or  that  the  Insurance  com- 
pany loaned  the  money,  charged  Interest  at 
the  rate  of  10  per  cent,  and  assigned  the  2 
per  cent,  which  entered  into  the  note  held 
by  the  Bonners  to  them  as  compensation  for 
their  services.  In  their  argument  counsel 
for  appellant  contend  that  the  Bonners  were 
the  real  parties  who  made  the  loan,  and  that 
they  stipulated  for  a  10  per  cent  Interest 
rate;  that  they  procured  the  money  from  the 
Insurance  company,  which  was  satisfied  with 
only  8  per  cent  There  is  no  pretense  that 
the  insurance  company  made  any  agreement 
with  the  Bonners  by  which  It  assigned  to 
them  any  part  of  the  Interest  it  was  entitled 
to  receive  as  consideration  for  the  $1,800 
loaned. 

The  question  then  Is  reduced  to  this  In- 
quiry: Did  the  Bonners  furnish  the  money  to 
Chaney?  It  is  true  W.  A.  Bonner  testified 
that  his  firm  made  the  loan,  but  the  details 
of  the  transaction  given  by  him  show  that 
this  statement  was  merdy  «  eoudusioii 
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on  his  part  Tb«  application  for  the  loan 
begins  as  follows:  J.  L.  Chaney.  of  Para- 
dlse,  Texas,  hereby  constitute  and  appoint 
Gose  Brothers  of  Decatur,  Texas,  my  agent 
to  procure  for  me  a  loan  of  $1400.00,  or  such 
sum  more  or  less  as  he  may  hereafter  ac- 
cept, for  six  years  at  ten  per  cwt,  payable 
annually.  *  *  *  I  hereby  a\ithorlze  the 
lender  to  pay  said  Gose  Brothers  the  pro- 
ceeds of  said  loan  if  made,  and  I  hereby 
ratify  all  that  my  said  agents  may  do  In  the 
premises."  W.  A.  Bonner  testified  that  Oose 
Bros,  were  their  agents  at  Decatur.  He  fur- 
ther stated:  'The  loan  was  at  10  per  cent. 
Eight  per  cmt  of  that  went  to  the  Common- 
wealth Eire  Insuraace  Company,  and  2  per 
cent  eadi  year  went  to  us.  I  see  my  r^^rt 
Is  that  I  recommended  to  the  compai^  that 
they  loan  Chaney  |l,300t  payable  January 
6.  mi,  ¥1S0;  Januaiy  5,  1912,  «100;  Janu- 
ary 6,  1913,  1200;  January  5,  1915,  fSOO.  I 
then  wrote  to  Oose  Bros,  that  I  bad  approved 
the  loan  ft»r  fl,800,  payable  as  above  stated, 
and  Ooae  wrote  me  bade  that  Chaney  would 
acc^t  lt,-and  1  wrote  op  the  papers  and  aait 
them  upfaere  to  Decatur.  I  figured  tue  8  p» 
cent  on  91,800  on  the  note  to  the  company, 
and  then  the  other  2  per  cent  that  we  wwe  to 
have  was  put  in  an  Installment  note  payable  to 
the  Bonnera  for  the  amount  of  $101."  Again 
he  says:  "My  understanding  was  that  the 
company  was  advancing  the  money  to  take 
iU>  these  notes  and  be  subrogated  In  Haines* 
place,  who  held  the  purchase-money  Indebted- 
ness against  this  land— the  holder  of  the 
notes.  I  was  not  buying  the  notes.  We  took 
new  notes.  We  Just  made  a  loan  to  take  up 
these  notes.  I  held  those  notes  for  the  pur- 
pose of  producing  evidence  that  It  was  pur- 
chase money  I  advanced.  Our  company 
charged  10  per  cent,  for  the  money  loaned; 
have  done  it  all  the  tlma  We  don't  make 
any  loans  for  less  than  10  per  cent.  I  have 
got  to  pay  the  other  man  8.  I  have  got  to 
have  at  least  2.  I  paid  Gose  2  per  cent,  com- 
mission. We  pass  on  the  titles,  fix  up  the 
papers,  attend  to  the  loan  and  collect  it  for 
the  five  years  It  runs.  •  ♦  ♦  The  purpose 
of  the  whole  transaction  was  to  advance 
Chaney  a  loan  of  91,300.  We  sent  him  a 
draft  for  that  amount.  We  take  a  straight 
note  In  all  cases  for  the  2  per  cent,  commis- 
sion, and  did  In  this  case ;  and  a  straight 
deed  of  trust  to  secure  It,  with  Shearon  Bon- 
ner as  trustee."  This  evidence  clearly  shows 
that  the  insurance  company  advanced  the 
money  to  Chaney,  made  the  loan,  and  became 
subrogated  to  the  lien  which  it  discharged. 
The  rate  of  Interest  chafed  by  it  Is  shown 
In  the  notes  given  by  Chaney  as  8  per  cent 
per  annum.  From  these  facts  we  conclude 
that  the  consideration  expressed  In  the  note 
10  the  Bonnera  was  not  Interest  on  the  sum 
advanced  by  the  insurance  company,  but  com- 
missions charged  by  the  Bonners  for  the 
services  rendered  by  them  in  procuring  the 


loan,  for  which  the  homestead  conld  not  be 
Incumbered. 

The  motion  tor  a  rehearing  is  therefore 
overruled. 


BROWN  CRACKER  ft  OANDT  00.  T. 
JOHNSOX. 
<Court  of  Civil  Appeals  of  Texas.    March  8, 
1913.   Rehearing  Denied  March  15,  1913.) 

1.  Master  and  Skbtant  d  264*}— Acnoa 
FOB  iNjuBixiS— Issues,  Pboov,  anu  Vau- 

ANCE— Position  of  Coos. 

Under  a  petition  In  a  8ervBDt*s  action  for 
injuries,  allegios  iojary  from  cogs  on  the  in- 
side of  a  dough  mixer  because  of  defective 
lights,  proof  that  the  cogs  were  oa  the  outside 
of  the  mixer  was  not  a  material  variance,  since 
it  could  not  have  tended  to  mislead  or  sarprise 
defendant  upon  the  trial,  and  also  since  the  po- 
sition of  the  cogs  was  not  a  material  issue. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  861-876;  Dec  Dig.  f 
264.*] 

2.  Pleading  (i  430*)— OBjEcnoir  oh  Obouhd 
or  Vaeianck— Waiveb. 

When  testimony   at   variance   with  the 

S leading  la  offered  on  the  trial,  it  is  then  the 
uty  of  the  complaining  party  to  make  known 
his  surprise,  and  apply  to  withdraw  his  an- 
nouncement of  ready. 

[Ed. 
Cent 
Trial, 

3.  Mastkb  and  Sebvant  a  206*)— Masteb'b 
Liabiutt— Absvuption  of  BiaK. 

A  servant  assumes  the  risks  incident  to 
his  employment 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Gent  Dig.  |  550;  Dea  Dig.  |  20&*] 

4.  Hastvb  and  Sbbvant  <t  221*)^A88nifP- 
TioN  OF  Risk— Pbomise  to  Repaib. 

Where  a  baker  requested  the  master  to  re- 
pair defective  lights  near  his  ^ace  of  work, 
and  had  reasonable  grounds  to  believe  that  the 
master's  promise  to  do  bo  would  be  complied 
with,  he  aid  not  assume  the  risks  from  such  de- 
fective lights  by  continuing  in  his  employment 
a  couple  of  days  after  such  promise. 

[Eld.  Note. — For  other  cases,  see  Master  and 
grvMit  Cent  Dig.  {f  638-647;   Dec.  f 

5.  Mastkb  ahd  Skbvaiit  (|  288*)-^PiTxcns!f- 
CT  OF  Evidence— Masteb's  Pbomiss  to  Rc- 

PAIB. 

On  the  evidence,  in  a  servant's  action  for 
Injuries,  held  that  the  question  whether  the 
master  had  promised  to  repair  defective  lights 
near  plaintiff's  place  of  work  was  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  'Master  and 
Servant  Cent  Dig.  S8  1008-1088;  Dec.  Dig.  1 
288.*] 

6.  Tbial  (I  260*)  —  Znstbuctions  —  Repeti- 
tion. 

Where  the  court  has  Instructed  the  jury  as 
to  a  particular  issue,  a  party  is  not  entitled  to 
a  repetition  of  such  instructtons. 


d.  Note.— For  other  cases,  see  Pleading, 
:.  Dig.  H  1438-1441:  Dec  I>ig.  f  430;^ 
1,  Cent  Dig.  f  f  219,  266.] 


[Ed.  Note. — For  other  cases,  see  Trial,  Cent 
Dig.  fit  661-659;  Dec.  Dig.  |  260.*] 

7.  Tbial  (5  252*)— Action  fob  Injubies— In- 
btbuctions— confobuitt  to  puadina  and 
Evidehcb. 

In  a  servant's  action  for  injuries  to  his 
hand  from  the  cogs  of  a  mixer,  aUeged  to  have 
been  proximately  csused  by  the  master's  fail- 
ure to  furnish  reasonably  safe  lights  at  his 
place  of  work,  where  there  was  no  evidence  of 
oil  or  other  substance  on  the  floor,  a  requested 


*Por  other  eaiu      sams  topio  and  section  KUUBBR  In  Dec.  Dig.  ft  Am.  Dls.  Key-No.  Series  ft  R^'r  latUxas 


Digitized  by 


Google 


Tex.) 


BROWN  CRACKER  A  CANDT  CO.  v.  JOHNSON 


686 


charge  that  if  plaiotiff's  injaries  were  the  prox- 
imate result  of  his  sUpping  or  fallinff,  due  to 
oil  or  other  snbetance  on  the  floor,  he  coold  not 
recoTer  was  not  warranted  by  the  eridence. 

[Bd.  Note.— For  other  caaes,  see  Trial,  Cent. 
Dig.  SI  505,  586-612 ;  Dec.  Dig.  f  262.*] 

&  Mabtbb  and  Skktant  <|  226*'>— Mactibb'b 
LiABiuTT— Assumption  of  Risk— Gokoub< 

BENT  NeOZJOBHCE  OF  MasTBB. 

A  servant's  asaumption  of  obvious  risks 
from  cogs  of  machinery  does  not  absolve  the 
master  of  liability,  If  concurrently  therewith 
the  extinguishment  of  the  light  under  which  he 
was  working,  as  a  result  of  the  master's  fail- 
ure to  repair  1^  contributed  to  his  injury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |f  6S&-667;  Dec.  Dig.  S 
226.*! 

AHwal  from  District  Conrt^  Dallas  Coun- 
ty; KoineUi  Fore^  Jndge. 

Action  Tlioiiuji  A.  Jotmson  against  tiie 
Brown  Cracker  &  Candy  Company.  Judg- 
ment tor  ^Intia;  and  defendant  appeala 
Affirmed. 

Meador  &  Davis,  of  Dallas,  for  appellant 
Cockrell,  Gray,  Tbomas  &  McBrlde,  of  Dal- 
las, for  aEqpellee. 

RASBDRY,  J.  Appellee  sued  appellant  ror 
damages  for  persoual  injuries,  and  upon  trial 
before  Jury  recovered  verdict  followed  by 
Judgment  by  the  court,  and  from  which  this 
appeal  Is  taken. 

Appellee  alleged  tbat  he  was  a  baker,  and 
was  employed  as  such  by  appellant  in  Its 
cracker  and  candy  factory,  and  that  while 
engaged  In  the  performance  of  his  duties, 
and  while  preparing  to  remove  dough  from  a 
machine  known  as  a  dough  mixer,  operated 
by  steam  or  electricity  presumably,  bis  hands 
became  entangled  In  cogs  on  the  inside  of 
the  mixer,  whereby  two  of  the  fingers  of  his 
left  hand  were  dismembered,  and  the  others 
bruised  and  stiffened,  the  bone  broken,  and 
his  left  hand  rendered  almost  worthless. 
The  proximate  cause  of  the  Injury  was  al- 
leged to  be  failure  of  appellant  to  furnish 
reasonably  safe  lights ;  it  being  further  charge 
ed  that  appellee's  work  was  done  under  arti- 
ficial lights,  and  that  the  lights  furnished 
were  dim,  uncertain,  and  out  of  repair,  and 
were  so  within  the  knowledge  of  appellant, 
whose  ofiUcers  had  promised  to  repair  the 
defects,  and  upon  which  promise  appellee  re- 
lied and  continued  in  his  work,  but  who  nev- 
ertheless, while  In  the  exercise  of  caution 
and  while  acting  under  the  Immediate  In- 
structions of  appellant's  foreman,  was  In- 
jured as  alleged.  Appellant  answered  by  gen- 
eral and  special  demurrers,  general  denial, 
and  pleas  of  assumed  risk  and  contribntory 
negligence. 

[1]  The  first  assignment  of  error  asserts 
that  the  verdict  should  have  been  set  aside 
and  new  trial  awarded  for  the  reason  tbat 
it  was  alleged  by  the  petition  that  the  cogs 
which  Injured  appellee's  band  were  on  the 
Ineide  of  the  mixer,  whereas  the  evidence 
disclosed  that  the  coga  were  on  ttie  outside  of 


the  machine.  The  [wtltlon  did  allege  the  cogs 
to  be  Inside  the  mixer,  and  the  evidence,  does 
show  as  matter  of  fact  the  cogs  were  on  the 
outside.  We  do  not  think,  however,  tbat  the 
variance  between  the  pleading  and  the  proof 
Is  a  material  variance.  To  have  been  ma- 
terial it  must  have  tended  to  mislead  and 
surprise  appellant  ui>on  trial,  and  If  it  did 
not  have  that  effect  then  the  variance  was 
Immaterial.  McClelland  v.  Smith.  3  Tex. 
210;  Brown  v.  SuUlvan,  71  Tex.  470,  10  S. 
W.  288 ;  Hallway  Co.  v.  Evans,  78  Tex.  369, 
14  S.  W.  798;  Flrat  National  Bank,  etc., 
V.  Stephenson,  82  Tex.  436,  18  S.  W.  583; 
Houston  IJght  &  Power  Co.  T.  Hooper,  46 
Tex.  Civ.  App.  257.  102  S.  W.  133.  Under  the 
pleading  and  the  erldeiice  In  the  case  Om 
position  of  the  cogs  was  not  a  material  Is- 
sue. On  the  contrary,  the  material  lasue  was 
whether  aEvellant  was  negligent  In  fumlah- 
Ing  appellee  defecttve  lights  to  work  under. 
If  appelant  was  negligent  In  revpect  to  the 
lights,  and  defective  lights  were  the  proxi- 
mate cause  of  his  injury,  It  was  inmiaterlal 
whether  he  was  Injured  by  placing  his  bands 
up<m  cogs  Inside  or  outside  of  the  mixer, 
since  ttie  situation  of  tlie  cogs  could  not  have 
misled  appellant  as  to  the  n^Ugenee  charged 
and  the  Issue  to  be  met 

[2]  The  cases  cited  sostaln  the  rule  an- 
nounced. They  go  further  and  hold  Oat 
when  testimony  at  variance  wltti  the  plead- 
ing is  offered  on  trial  it  is  then  the  duty  of 
the  complaining  party  to  make  known  his 
surprise  and  make  apidlcatlon  to  withdraw 
his  announcement  of  ready.  Here  no  sur- 
prise is  urged,  no  objectlim  made  to  the  in- 
troduction of  the  testimony,  no  diarge  re- 
guested  fbr  the  purpose  of  cwiectlng  any  in- 
Jury  or  prejudice  done.  We  conclude  the 
point  takm  is  well  within  the  cases  dted. 
and  fbr  that  reason  the  assignment  is  over- 
ruled. 

Appellant's  second  assignment  of  error 
complains  of  the  refusal  of  the  trial  court  to 
peremptorily  direct  a  verdict  for  the  defend- 
ant Under  this  asslgmment  appellant  argues  < 
that  appellee  assumed  the  risks  of  his  em- 
ployment at  the  time  of  his  Injury,  aod  that 
the  evidence  is  insufficient  to  sustain  the  find- 
ings of  the  Jury  upon  any  other  theory.  A 
discussion  of  whether  appellee  assumed  the 
risks  Incident  to  his  employment  Is  unneces- 
sary, since  the  Jury  was  told  at  the  request 
of  appellant  that  he  did.  The  court  went 
further,  and  eliminated  every  question  in  the 
case,  except  whether  or  not  the  lights  and 
machinery  at  the  factory  were  In  good  re- 
pair, and  told  the  Jury  that  appellee  could 
not  recover  in  any  event  unless  appellee  per- 
sonally and  directly  requested  that  the  ma- 
chinery and  lights,  or  either,  be  repaired, 
and  that  appellant  made  a  specific,  direct 
and  uneqidvocal  promise  to  do  so,  and  tbat 
appellee  continued  In  appellant's  service  on 
account  of  such  promise,  and  had  reasonable 
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grounds  to  expect  the  promise  would  be  ful- 
filled. By  another  special  charge,  given  also 
at  request  of  the  appellant,  the  court  further 
circumscribed  the  grounds  of  recovery  by 
telling  the  jury  that  appellee  knew  that  the 
cogs  on  the  mixer  were  exposed,  knew  the 
lights  were  defective  and  made  complaint 
of  their  conation  the  day  before  he  was  In- 
jured and,  such  being  the  undisputed  facts, 
appellee  could  not  recover  unless  the  jury 
believed  from  the  evidence  that  api^Uaiit, 
after  receiving  notice  of  the  condition  of  the 
lights,  etc.,  promised  to  repair  same. 

[3-f]  Thus,  it  will  be  seen  that  under  the 
charge  of  the  court  It  becomes  our  single 
duty  in  considering  this  assignment  to  as- 
certain it  the  testimony  was  sufficient  to 
take  to  the  Jury  the  issue  of  whether  or  not 
there  was  a  promlae  to  repair  the  lights.  On 
that  question  the  following  la  practically  all 
the  testimony: 

Appellee,  Johnson,  testified:  "The  only 
light  I  had  In  that  room  that  morning  was 
the  little  incandescent  light  over  Bound's 
machine,  and  the  arc  light  over  my  machine, 
which  went  out  when  I  got  hurt  I  noticed 
that  that  was  all.  •  •  •  When  Drew  (the 
foreman)  came  In  I  had  started  back  then  to 
throw  this  jam  out  •  *  *  He  examined 
it,  and  I  says,  'Shall  I  throw  It  outr  and  he 
says,  'Yes.'  •  •  •  So  I  turned  around 
and  started  around  the  east  end  of  the  mixer 
to  do  It.  •  •  •  I  don't  know  whether  I 
slipped  or  stumbled.  *  *  •  The  first  thing 
I  remember  I  got  caught  this  way.  •  •  • 
I  was  familiar  with  the  working  of  the  ma- 
chinery and  how  it  was  located  in  that  room. 
I  knew  It  was  there,  but  of  course  I  couldn't 
tell  where  It  was  as  well  In  the  dark  as  when 
1  could  see.  Just  when  the  lights  went  out 
and  I  says,  'Shall  I  throw  it  oat?'  and  he 
says,  *Tes.'  We  don't  have  much  time  to 
waste,  and  I  started  to  throw  It  out  and  fell 
in  cogwlieet  I  walked  back  from  Drew  in 
the  alsleway  and — ^here  is  where  I  worked; 
here  is  the  machine.  I  was  hurt  right  here 
In  this  cogwheel.  That  is  the  length  of  time 
I  was  in  the  darkness— while  1  was  walking 
from  my  machine  down  to  this  machine. 

*  *  *  When  this  light  over  me  went  out 
there  was  nothing  left  to  give  me  light— total 
darkness.  When  my  foreman  told  me  to 
heave  away  It  was  dark.  Just  as  he  got  up 
on  the  trough  to  look  at  the  jam,  the  light 
went  out,  and  I  says  to  him,  'Shall  I  throw 
it  out?*  and  he  says,  'Zes.'  I  would  not  have 
done  that  if  be  had  not  told  me  to.  I  asked 
him  whetiier  I  should  or  not,  and  he  told  me 
to,  and  I  obeyed  falm.   He  was  the  foreman. 

*  *  *  Coming  back  to  the  condition  of 
the  lights— the  lights  would  blur  and  go  out 
a  minute  and  a  half,  or  sometimes  only  a 
half  minute.  I  UAA  him  (the  foreman)  I 
would  not  get  up  there  and  scrape  down 
those  mixers  without  lights.  On  Monday  be- 
fore I  was  hurt  (on  Wednesday)  I  called  Mr. 
Drew's  attention  to  It  'When  are  yon  going 
to  fix  tlie  lights?*  and  he  says,  'Aa  soon  as 


we  can.*  That  was  on  Monday.  When  be- 
told  me  on  Monday  that  he  was  going  to 
have  them  fixed,  I  believed  him  and  relied 
on  his  promise  to  fix  them.  There  was  no 
arc  light  over  Bound's  machine  on  the  morn- 
ing I  got  hnrt  I  called  the  attention  of 
both  Drew  and  Eeltb  to  the  light  over  me. 
Keith  was  the  diief  engineer  and  Drew  the 
foreman.  On  the  morning  before  this  acci- 
dent I  spoke  to  Mr.  Keith  (chief  engineer), 
about  fixing  the  light  and  he  said  the  U^t 
had  been  troubling  them  for  some  months, 
and  he  bad  been  back  and  forth  fixing 
them  the  best  he  could,  and  as  soon  as  he 
fixed  one  he  would  fix  the  others.  *  •  « 
Bound's  light  was  not  up.  They  had  prom- 
ised to  fix  mine  as  soon  as  they  put  Bound's 
light  back  up.  At  the  time  I  followed  Mr. 
Drew's  instructions  I  believed  then  that  I 
could  do  what  he  told  me  with  safety  to 
myself.  *  *  *  I  had  no  time  to  waste, 
not  even  a  half  minute.  If  it  had  not  been 
dark  my  hand  would  not  have  gotten  In  the 
cogs,  if  it  had  not  been  dark  I  would  have 
been  safe." 

Bounds,  who  was  present  at  the  time  of 
the  accld^t  testified  how  the  room  was 
lighted,  the  machinery  situated,  and  that  the 
foreman  came  in  and  inquired  of  plaintiff  If 
the  jam  was  all  right  and  plaintiff  answered 
in  the  affirmative,  and  asked,  "Shall  I  throw 
it  out?"  The  foreman  answered,  "Yes." 
"The  next  thing  I  beard  was  a  cry  of  agony 
from  Mr.  Johnson.  *  *  *  At  tiie  time  he 
cried  out  In  pain  the  light  went  out— the  are 
light  The  Ught  was  out  first  The  little  in- 
candescent light  In  the  hallway  was  not  burn- 
ing on  that  morning.  The  light  in  the  hall- 
way is  burning  all  the  time  since  Mr.  John- 
son got  hurt  Had  a  conversation  with  Mr. 
Keith  about  a  week  before  this  accident  la 
regard  to  condition  of  the  lights,  and  he  said 
he  would  give  them  attention.  •  *  *  He 
had  taken  my  light  down  and  was  fixing  it 
and  then  he  was  going  to  take  down  Mr. 
Johnson's  light  He  had  taken  down  Mr. 
Johnson's  light  once  before — a  week  or  couple 
of  weeks  before  that  He  had  taken  It  down 
before  Mr.  Johnson,  and  I  complained  about 
it  In  answer  to  complaints  the  foreman 
said.  'Yes,  they  are  bum  lights  and  ought  to 
be  fixed.'  Johnson  complained  twice,  and 
Drew  said  he  'had  them  In  view,  and  Uiat 
he  would  fix  them.* " 

Keith  testified:  "It  was  my  duty  to  see 
that  the  bulJdhif:  was  properly  Uphted." 

Drew,  the  foreman,  testified :  "He  (John- 
son) had  fig  jam  In  the  mixer  when  I  came 
in  that  morning.  T  gave  him  an  order  to 
shut  the  machine  off,  and  be  tried  to  ob^ 
my  order,  and  while  doing  so  got  caught  It 
was  his  duty  to  ob^  me.  If  I  had  not  told 
him  to  throw  It  out  he  would  not  have  thrown 
it  out  right  then." 

The  two  spedal  diarges  requested  by  ap- 
pellant correctly  told  the  Jury  the  only  con- 
dition upon  which  appellee  could  recover  un- 
der the  adduced  testimonXt^  Having  assnmed 
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the  xUkB  Inddeut  to  hia  employment  It  be- 
cama  necessary  for  appellee  to  show  a  re- 
giurt  to  repair  the  defective  Ughts  and  a 
prondBe  to  do  so  by  appellant^  and  that  ap- 
pellee had  reasonable  grounds  to  b^ere  that 
the  promise'  would  be  complied  with.  Hav- 
ing shown  these  facts,  and  that  he  relied 
<ai  same^  appellee  did  not  assnme  the  rtSfc  of 
hto  emidiarment  by  ctrndnulng  for  a  reasonr 
able  time  in  the  discharge  of  his  duties  after 
and  promise.  Ballway  Go.  t.  Brentford,  79 
Tex.  619,  IS  S.  W.  661,  28  Am.  St.  Bep.  STJ; 
Railway  Ca  T.  Baker,  35  Tex.  dr.  App.  542, 
KL  S.  W.  67 ;  Bailway  Ool  v.  Bingle,  01  Tex. 
287,  42  &  W.  971 ;  Hllje  t.  Hettich,  95  Tex. 
321,  67  8.  W.  9& 

We  think  the  testimony  whldi  we  have 
quoted  suffldent  to  take  the  case  to  the 
jury  for  their  determination;  for  If  there 
was  testimony  snpportlDg  the  auctions  of 
appellee  In  reference  to  the  promise  of  ap- 
pellant to  repair  the  defective  Utihts,  and  his 
reliance  thereon,  etc,  it  then  became,  under 
the  cases  Just  dted,  a  question  to  be  de 
termlned  by  the  Jury. 

[6]  The  third  assignment  of  error  com- 
plains of  the  refusal  of  the  court  to  give 
special  charge  No.  3,  requested  by  sibi- 
lant, defining  assumed  risk,  and  under  which 
it  is  asserted  that  the  servant  assumes  the 
risk  incident  to  his  employment  from  dan- 
gers arising  from  defects  that  are  obvious 
and  patent.  The  court  did  so  Instruct  the 
Jury  in  the  two  special  chaiges  we  have  Just 
discussed,  and  was  not  entitled  to  any  fur- 
ther repetition  of  the  issue.  What  we  have 
said  also  applies  to  the  refusal  of  the  court 
to  allow  special  charge  No.  6,  requested  by 
appellant  It  may  also  be  said  that  both 
charges  ignore  the  one  Issue  upon  which  the 
court  permitted  the  jury  to  find  for  appellee 
the  issue  of  defective  lights. 

[7]  The  fifth  assignment  of  error  com- 
plains of  the  refusal  of  the  court  below  to 
Instruct  the  Jnry,  if  appellee's  injuries  were 
the  direct  and  proximate  cause  of  appellee 
slipping,  stumbling,  or  falling,  caused  by  oil 
or  other  substance  on  the  floor,  and  that  in 
an  attempt  to  catch  himself  he  fell  upon 
or  pot  his  hands  upon  or  about  the  cogs  and 
was  Injured,  as  claimed,  to  then  find  for 
the  aK>ellant  It  is  argued  that  if  appellee 
did  foil  or  dip  as  stated,  the  charge  Should 
have  been  given,  because  the  sUnilns  and 
falling,  and  not  the  deflective  Ti^ta,  was  the 
proximate  canse  of  the  injury.  We  do  not 
tUnk  the  pleadliu;  or  the  evidence  warrants 
the  charge.  The  evidence  does  not  raise  the 
issue  that  oil  or  other  substance  was  upon 
the  floor,  and  the  requested  charge  to  that 
extent  would  hare  been  improper. 

[S]  Further,  the  diarge  was  impropra-  for 
the  reason  tliat  appellee  wonld  have  been  en- 
titled to  recover  if  the  Jnry  believed  that  the 
injury  wonld  not  have  resulted  but  for  the 
defective  lights,  even  though  some  negligent 


act  of  appellee  concurred  with  the  negligence 
of  appellee  to  produce  the  Injury.  In  other 
words,  the  fact  that  appdlee  placed  his 
hands  upon  the  cogs,  the  dangers  of  which 
were  (ven,  patent,  and  obvions,  and  the  risks 
of  which  be  assumed,  will  not  atwolve  appel- 
lant of  llaldlltr  If  concnrroitly  therewith  the 
extingnlshmait  of  the  lUlht,  under  and  by 
wUch  he  was  perfOTming  his  duties,  placed 
him  In  snddoi  darkness  conttlbnting  to  the 
injury,  and  with  the  further  qnallflcatlon, 
which  we  have  discussed  at  another  place, 
that  the  lights  went  ont  as  the  result  ot  ap- 
pellant's ftdlnre  to  repair  same.  Railway 
Go.  v.  Elder.  44  Tex.  Oy.  App.  605,  09  S. 
W.  SS6;  Railway  Oo.  v.  Fitzpatrick.  91  S. 
W.  355.  The  cases  dted  support  the  rule, 
and  the  Fitzpatrick  Case,  supra,  dtes  many 
Texas  cases  upon  the  subject  As  to  wheth- 
er the  negligence  of  appellant  did  in  fact 
concurrently  contribute  to  appellee's  Injury 
was,  of  course,  when  properly  snbmltted,  a 
question  of  &ct  to  be  determined  by  the 
Jury. 

It  is  finally  asserted  that  the  verdict  Is  ex- 
cessive, and  ttiat  the  amount  thereof  indi- 
cates undue  prejudice  against  ap[)eUant. 
The  amount  recovered  was  f3,000.  Ndther 
the  amount  of  the  verdict,  nor  the  testimony 
upon  which  it  was  rendered,  present  such  a 
case  as  authorizes  us  In  the  exerdse  of  the 
drcumscrlbed  right  we  possess  to  disturb 
Jury  verdicts. 

Finding  no  reversible  error  in  the  record, 
it  becomes  our  duty  to  affirm  the  Judgment 
of  the  trial  court 


PATTON  et  ox.  v.  SHAPIRO. 

(Court  of  Civil  Appeals  of  Texas.    Galveston.  . 
Feb.  13,  1913.    Rehearing  De- 
nied March  6,  1913.) 

1.  Habeas  Cobpus  (|  49*)— Objkctioks  to 

JUBISDIOnOK. 

Where  an  application  for  habeas  corpus 
was  filed  and  defendants  filed  answers  without 
questioDin?  the  Jurisdiction  or  asserting  their 
privilege  to  have  the  matter  determined  in  the 
county  of  their  residence,  and  judgment  was 
entered  in  their  favor,  and  at  a  subsequent 
term  the  relator  filed  a  petition  for  a  reheario? 
and  new  trial,  defendants  cannot  object  to  the 
jurisdiction  of  the  court  as  their  privilege  of 
being  sned  In  the  county  of  their  residence  was 
lost  by  thdr  previous  failure  to  object  on  that 
groand. 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Dec  Dig.  I  49.*] 

2.  Habeas  Corpus  (f  117*>— Res  Adjudica- 

TA— GaOONOS    FOB    HABEAS    COBPDB  PBO- 
OEEOZNOS. 

A  father  brought  habeas  corpus  for  his 
minor  daughter,  held  by  defendants,  on  the 
ground  that  he  was  the  sole  surviving  parent 
and  that  she  was  unlawfully  restrained  by  de- 
fendants. Judgment  was  given  against  him, 
and  he  petitioned  for  a  rehearing  and  for  a  new 
trial  and  the  setting  aside  of  the  former  judg- 
ment. Held,  that  the  former  jndgment  did  not 
prevent  him  from  urging,  in  the  subsequent 
proceedings,  that  be  was  a  Jew ;  tliat  his  diild 
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was  deprived  of  Jewish  ednc&tlon  and  worsbip 
and  of  the  aasodation  of  her  blood  kin  and  re- 
UUonB ;  that,  if  permitted  to  remain  with  de- 
fendants, she  would  remain  Ignorant  of  the 

religion  of  her  people;  that  there  was  tnbercu- 
losifl  in  the  family  of  defendants;  and  that  he 
feared  the  child  would  contract  the  diaeaae  if 
she  remained  with  defendants;  and  the  judK- 
ment  In  the  first  proceeding  is  not  Tea  adjudi- 
cata  of  the  judgment  in  favor  of  the  petitioner 
in  the  second  proceeding. 

tEd.  Note.— For  other  caaes,  see  Habeas  Cor- 
pus, Cent  Dig.  H  119,  120 ;  Dec.  Dig.  i  117.*] 

Appeal  from  District  Court,  Harris  Coun- 
ty;  Norman  O.  Kittrell.  Judge. 

ifose  Shapiro  presented  an  ar^lication  for 
a  writ  of  habeas  corpus  agatast  J.  T.  Patton 
and  wife.  The  writ  was  grantedt  and  de- 
fendants aiveaL  Afflnned. 

W.  H.  Boyd,  of  Tei«n^  for  appellanta. 
Gill,  Jones  ft  Stone^  of  Houston,  for  ajuiet- 
lee. 

McMEANS,  J.  On  April  14,  19U,  Moae 
Shapiro  ivesoited  to  honorable  Norman  O. 
Kittrell,  Judge  of  the  Slxty-rirst  Judicial  dis- 
trict court  of  Harris  county  an  appUcaUon 
for  a  writ  of  habeas  corpus,  duly  sworn  to 
by  talm,  In  which  he  alleged  that  he  was  the 
fatlier  and  sole  surviving  parent  of  the  minor 
BfoUie  B.  Shapiro,  and  that  said  Uollle  B. 
Shapiro  was  unlawfully  restrained  of  her 
liberty  at  Teague,  Tex.,  by  John  Patton  and 
his  wife,  Viola  Patton,  who  resided  In  Free- 
stone county,  and  praying  that  upon  a  heap- 
ing the  said  minor  be  discharged  from  such 
restraint  The  writ  was  Issued  and  the  mi- 
nor broi^ht  before  the  court  and  a  hearing 
had;  Patton  and  his  wife  having  previously 
appeared  and  filed  their  answers.  No  ques- 
tions as  to  the  Jurisdiction  of  the  court  or 
of  the  privily  of  Patton  and  wife  to  have 
the  matter  heard  and  determined  in  the  coun' 
ty  of  their  residence  was  raised  in  this  pro- 
ceeding. The  court,  after  hearing  the  evi- 
dence, entered  its  Judgment  awarding  the  cus- 
tody of  the  minor  to  Patton  and  wife,  and 
to  this  Judgment  Shapiro  excepted  and  gave 
notice  of  appeal,  and  afterwards  filed  a  mo- 
tion for  a  new  trial ;  but  it  appears  tliat 
the  motion  was  never  called  up  and  acted 
upon,  and  that  no  appeal  was  prosecuted 
from  ttiat  Judgment 

On  April  20,  1911,  and  at  a  subsequent 
term  of  the  court,  Shapiro  filed  In  the  same 
court  and  In  the  same  case  his  petition  for 
a  rehearing,  and  for  a  new  trial,  asking 
that  the  former  Judgment  be  vacated  and 
that  he  be  awarded  the  custody  of  the  minor. 
In  this  petition  Shapiro  alleged,  among  other 
reasons  why  the  custody  of  the  child  should 
be  awarded  to  bim,  that  he  end  the  child  are 
Jews,  and  that  Patton  and  wife  are  Gentiles; 
that  he  Is  worth  approximately  f 10,000,  and 
is  married  and  has  other  children  living 
with  blm:  that  said  MoUIe  B.  Shapiro  Is 
now  deprived  of  the  Jewish  education  and 
religions  worship,  and  of  her  blood  kin  and 


relations,  all  of  which  benefits  it  would  re- 
ceive were  said  child  with  him ;  that  If  per- 
mltted  to  rranain  in  the  custody  of  Pattern 
and  wife,  it  would  remain'  In  Ignorance  of 
the  religion  and  rel^ions  views  eotalalned  1^ 
her  people.  He  farther  alleged  that  he  was 
informed  and  believed  that  sev^l  members 
of  Mrs.  Patton's  family  had  ffled  from  taber^ 
cnloels,  and  that  she  then  had  a  brother  lying 
at  the  point  of  ^tb  from  that  disease^  and 
that  be  honestly  believed  that  tuberculosis 
Is  hereditary  in  her  family,  and  that,  If  said 
chUd  IS  permitted  to  remain  in  the  family  of 
Mr.  and  Mrs.  Patton,  naturally,  behig  In  com- 
stant  association  and  close  contact  with  Mrs. 
Patton,  the  diild  would  contract  Uiat  disease^ 
to  Its  great  injury  and  damage  He  prayed 
for  a  reopening  of  the  case  and  for  the  cus- 
tody of  his  child. 

Notice  of  the  flllng  of  this  petltton  was 
duly  served  upon  the  Fattoiu,  and  In  due  or- 
6er  of  pleading  they  filed  their  idea  of  priv- 
ilege to  have  the  Issues  involved  tried  and 
determined  in  Freestone  county,  which  Is 
the  county  of  th^  resldoice,  and  also  plead- 
ed the  fonner  Judgment  at  the  court,  award- 
ing to  them  ttie  custody  of  the  chlld^  as  res 
adjndicata  of  the  questltnis  Involved  in  this 
inoceedlng,  and  also  filed  their  answer  to 
the  molts.  Tbe  court  ovwruled  the  plea  of 
privilege  and  also  that  of  res  adjudicate, 
reopened  tlie  case  for  further  hearbtg,  and, 
upon  a  trial  on  the  merits,  rendered  its  Judg- 
meat  awarding  the  custody  of  the  child  to 
its  father.  Hose  Shapiro.  From  this  Judg- 
ment Fatten  and  wife  have  appealed. 

The  only  assignments  of  error  presented 
by  appellants  are  that  the  court  erred  in 
overmllng  thdr  plea  of  privilege  to  be  sued 
in  Freestone  county,  and  in  refusing  to  sus- 
tain their  plea  of  res  adjudlcata.  No  state- 
ment of  the  facts  proved  on  the  trial  accom- 
panies the  record,  and  the  power  of  the  court 
to  vacate  its  former  Judgment  upcm  the  tects 
adduced  Is  not  questioned. 

[1]  We  think  the  court  did  not  err  In 
refusing  to  sustain  appellants'  plea  of  privi- 
lege to  be  sued  In  the  county  of  their  resi- 
dence. As  before  shown,  the  original  appli- 
cation was  filed  in  the  district  court  of  Har- 
ris county,  and  appellants  appeared,  answer- 
ed, and  submitted  to  the  Jurisdiction  of  that 
court  The  right  to  have  the  matters  heard 
and  determined  In  the  county  of  tbelr  resi- 
dence was  not  then  ui^ed,  but  waived.  The 
subsequent  proceedings,  out  of  which  this  ap- 
peal grew,  were  but  a  reopening  of  the  orig- 
inal proceedings;  and.  having  once  submib- 
ted  to  the  Jurisdiction  of  the  court  to  hear 
and  determine  the  matters  at  Issue,  they 
lost  the  privilege  of  being  sued  in  the  coun- 
ty of  their  residence,  for  which  they  now 
contend. 

[2]  Nor  do,  we  think  that  the  court  erred 
In  refusing  to  sustain  appellants*  plea  of 
former  adjudication.    Whether  treating  the 
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last  proceedlnf  as  aa  orlgliial  and  ind^pend* 
sat  actton,  or  as  a  eontlnnatioii  ot  the  orig- 
inal action,  we  tblnk  mat  under  the  facts 
pleaded,  and,  donbUera,  proved,  tlie  former 
JndgniHit  amrdlng  tbe  castody  at  tlie  cbild 
to  aiwellantB  Is  not  a  bar  to  tbe  Jodsment 
annsled  CnmL  In  29  Ore.  lOOO,  the  rule  Is 
stated:  "Tbe  cnstodr  of  tbe  child  rests  In 
tbe  lUscretion  of  tbe  court;  and  th^  exercise 
ot  this  dlscxrtlim  will  not  be  dletorbed  on 
appeal,  except  In  case  of  manifest  atmse. 
The  disncellor,  1^  virtne  of  his  graieral  Jo- 
rlsdlcttoa  over  Infants,  may  order  an  Infant 
not  only  to  be  relieved  from  Illegal  refltralat, 
bat  to  be  snnendered  to  Its  parents.  The 
decree  In  awarding  the  custody  of  children, 
while  flnsl  In  determining  the  present  rights 
of  tbe  parties,  ebould  not  be  permanent,  but 
temporary.  In  Its  ufttiire  and  effect^  and 
sbonld  be  left  open  to  future  control  and 
modification  by  the  court  as  anbsequent  con- 
ditions may  require  for  the  good  of  tbe 
childrm  And  the  court  may  by  Its  decrees 
change  tbe  castody  of  tbe  child  from  one 
parent  to  the  other,  as  In  Its  Judgment  tbe 
Interest  and  care  of  tbe  child  require." 
'  This  court  In  Hall  t.  Whipple,  145  S.  W. 
310,  uses  this  language:  "The  right  to  tbe 
custody  of  a  minor  is  a  question  over  which 
conrte  of  equity  have  Jurisdiction;  and  an 
order  of  tbe  district  Judge  in  ration  there- 
to Is  always  subject  to  modification  or  dunge 
upon  a  proper  showing ;  and  tbe  court  would 
have  retained  Jurisdiction  over  the  cbUd 
whether  tbe  Judgment  so  expressly  provided 
or  not" 

Tbe  Sniweme  Court  of  Alabama  in  Pearce 
V.  Pearce,  186  Ala.  190,  88  8outb.  881,  In  dis- 
cussing this  subject,  says:  "In  proceedings 
of  this  nature,  involving  the  custody  and 
care  of  Infants,  the  paramount  considera- 
tion is  tbe  well-being  and  good  of  the  Infant 
The  rights  of  the  petitioner  and  tbe  defend- 
ant In  the  petition  are  secondary  In  consider- 
ation. The  in&nt  is  regarded  aa  tbe  ward 
of  a  court  of  cliancery,  and  that  court  will 
not  permit  Its  well-being  to  be  Jeopardized 
by  any  judgment  in  a  previous  contest  be- 
tween the  father  and  mother  concerning  his 
custody  and  care.  The  court  may  by  its  de- 
cree ctiange  its  custody  from  one  parent  to 
the  other  as  the  interest  and  care  of  tbe  In- 
fant may,  in  the  Judgment  of  the  court,  re- 
quire. The  character  and  purpose  of  tbe 
proceeding  are  dlfferoitfnan  an  action  where 
only  the  rights  of  the  parties  litigating  are 
Involved." 

But  a  contrary  rule  seems  to  have  been 
recognized  by  the  Court  of  Civil  Appeals  of 
the  Eighth  District  in  Ex  parte  Fuller,  123 
S.  W.  201.  The  rule  la  there  stated  that: 
"Where  the  purpose  of  a  writ  of  habeas  cor- 
pus is  to  obtain  the  custody  of  children,  the 
decision  of  the  court  in  regard  to  tlie  right 
of  custody  becomes  res  adjudicata,  and  bars 
a  second  application  on  the  same  facta ;  bnt, 


If  a  dSflteoit  state  ot  tacts  and  drcumstanc- 
es  can  be  shown,  a  aecond  application  may 
be  entertained.** 

As  shown  at  the  beginning  of  this  oidnion, 
tbe  only  facts  alleged  by  Shapiro  in  bis  orig- 
inal applleatlcai  to  show  that  he  was  entitled 
to  Qie  curtody  of  tbe  child  was^  that  be  Is 
Its  tatber  and  tbe  scde  surviving  parent, 
and  upon  this  ground  only  did  he  ask  that 
its  custody  be  awarded  to  him.  In  bis  peti- 
tion for  rehearing  and  to  reopen  the  case,  or 
hlB  second  indqmident  action  for  tbe  cus- 
tody ot  tbe  duld.  If  It  be  so  treated,  after 
showing  his  financial  ability  to  imperly  care 
for  tiie  ^nd.  that  he  is  marrted  and  has 
other  cfalldrai  IMng  with  him,  and  bis  Jew- 
ish parentage,  he  alleged  that  his  said  child 
was  being  derived  of  Jewish  education  and 
rdlglous  worship  and  of  the  association  ot 
its  blood  Un  and-  relations,  and  that.  If  per- 
mitted to  remain  with  the  Pattons,  It  would 
remain  ignonrat  ot  the  rdlglon  and  religions 
views  entertained  by  her  people,  and  further 
that  tiiere  was  tuberculosis  In  the  family 
of  Mrs.  Patton,  and  that  he  feared  It  was 
hereditary  in  her  flunlly,  and  that  the  child, 
by  constant  and  dose  contact  with  her, 
wotfld  contract  tiie  disease.  Just  what  proof 
was  offered  In  suppwt  of  these  averments 
we  cannot.  In  the  absmce  of  a  statemmt 
of  fticts,  tell;  but  tbe  Judgment  recites  ttist 
the  decree  is  based  in  part  "upon  the  fact 
that  a  number  of  the  brothers  and  sisters 
of  Sfrs.  Patton  have  died  of  tnbercnlosls,  and 
upon  the  further  ftict  that  the  fiither  of  the 
child  Is  a  JTew,  devoted  to  his  rdiglon,  and 
desires  to  train  bis  child  up  in  tbst  bltta" ; 
and  from  these  recitals  we  must  iwesnme 
that  the  allegations  of  tbe  petition  w&o  sub- 
BtantlaUy  proved. 

We  think  that;  fmm  tbe  allegations  In  the 
second  petition,  a  different  rtate  of  facts  and 
circumstances  from  those  alleged  In  tbe  first 
were  Shown,  and  that  the  Judgment  first  ren- 
dered Is  not  res  adjudicata  of  tbe  Jn^ment 
appealed  from. 

We  find  no  reversible  error  In  the  Judg- 
ment, and  It  Is  therefore  afflrmad. 

Aflbrmed. 


DAVIDSON  V.  HARRIS  at  aL 
(Conrt  of  Civil  Appeals  of  Texas.  Oalvcslion. 
Feb.  10;  UlS.) 

1.  liANDLoan  AHO  Tenant  (t  109*)— Tbbks 
K>B  Ybabs— TxaiaNATiON— Kvicnon. 

Where  a  tenant  for  years  under  a  written 
lease  was  ordered  to  vacate,  and  chose  to  do 'so, 
paying  tbe  rent  to  that  date^  It  amounted  to  a 
termination  of  the  lease. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  H  8S0-86O,  868-365, 
368-871;  Dec.  Dig.  S  IW.*] 

2.  liANOIABD    AND    TBITAUT    ({  194*)— DiB- 
CHAROB— GaNCEULATIOH. 

Where  a  term  for  years  was  terminated  by 

order  of  the  landlord,  acted  upon  by  tbe  ten- 
ant who  paid  the  rent  to  that  time,  the  tenant 
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WM  entided  to  a  cancellatioii  of  hia  preTiooBly 
execnted  notes  for  each  month's  rent  dnrins  the 
term. 

[Ed.  Note.— For  other  cases,  see  landlord  and 
Tenant,  Cent  Dig.  S3  788,  789;  Dec.  Dig.  { 
194.*] 

Appeal  f;om  Nacogdoches  County  Court; 
F.  P.  Marshall,  Judge. 

Action  by  W.  H.  Harris  and  otbers  against 
Jolin  P.  Davidson.  Judgment  for  plaintiffs, 
and  defendant  appeals.  Affirmed. 

Ingraham  &  Hodges,  of  Nacogdocbes,  for 
appellant 

RESSE,  J.  This  Is  an  sppeal  from  a  Judg- 
ment of  tiie  county  court 

[1,2]  Appellee  leased  from  appellant,  for 
a  term  of  five  years,  at  $15  per  month,  cer- 
tain premises  in  Nacogdoches.  A  written 
contract  was  entered  into,  and  appellee  sign- 
ed separate  notes  for  each  month's  rent  dur- 
ing the  term.  When  the  term  was  only  part- 
ly expired,  appellee  vacated  the  premises, 
paying  the  rent  to  date,  and  brings  this  suit 
for  cancellation  of  the  remaining  notes  for 
the  unexpired  portion  of  the  term,  on  the 
ground  that  be  was  ordered  to  leave  the 
premises  by  the  landlord,  and  the  contract 
was  thus  terminated  by  mutual  agreement 
Xf  appellee  was,  In  fact,  ordered  to  vacate 
the  leased  premises,  and  chose  to  do  so,  this 
amounted  to  a  termination  of  the  lease,  and 
entitled  appellee  to  a  cancellation  of  his 
notes.  Whatever  rights  either  party  would 
bave  had  would  have  been  by  way  of  dam- 
ages for  breach  of  the  lease  contract  The 
case  turned  upon  the  fact  issue  as  to  wheth- 
er appellee  vacated  the  premises  upon  the 
order  of  appellant,  which  was  denied  by 
appellant,  both  by  his  pleadings  and  his  evi- 
dence. The  Issue  was  submitted  to  a  Jury 
under  a  proper  charge.  The  Jury  accepted 
appellee's  version  of  the  matter.  The  verdict 
Is  fully  sustained  by  the  evidence.  We  have 
carefully  examined  the  several  assignments 
of  error,  and  the  propositions  thereunder 
presrated  by  appellant's  brief,  and  find  that 
none  of  them  presents  sufficient  ground  for 
reversing  the  judgmrat  which  Is  therefore 
affirmed. 

Affirmed. 


J.  H.  SUMMERS  &  SONS  v.  CAVIN. 
(Court  of  Civil  Appeals  of  Texas.  Galveston. 
Feb.  21,  1813.) 

Saus  <|  364*)— AcnoK  fob  Price— Teial. 

Where  the  issue  was  whether  plaintiff, 
when  the  lumber  ordered  was  rejected,  request- 
ed defendants  to  sell  it  for  the  best  price  ob- 
tainable, and  defendants'  evidence  was  that 
this  was  done,  and  that  the  request  to  sell  was 
regardless  of  whether  the  lumber  was  up  to  the 
grade  ordered,  and  the  court  charged  that,  if  it 
was  not  up  to  grade,  and  plaintiff  requested  de- 
fendants to  sell  it  and  the;  did  so  for  the  best 
price  obtainable,  they  were  only  liable  for  the 
sum  received,  it  was  reversible  error  to  refuse 
a  special  charge  requested  by  defendants  sub- 


stantlaUy  the  same  as  tin  chacge  given,  exc^t 
that  tbe  binding  effect  of  the  request  to  sell 
was  not  made  dependent  on  the  i&ct  that  tbe 
lumber  was  not  up  to  grade. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  SS  1065-1076 ;  Dec  Dig.  {  361.*] 

Appeal  from  Nacc^ocbes  County  Oourt; 
F.  P.  Marshall,  Judge. 

Action  by  G.  W.  Gavin  against  J.  H.  Sum- 
mers &  Sons.  Prom  a  Judgment  for  plaln- 
tifl,  defendants  appeal.  Beversed  and  re- 
manded. 

Ingraham  &  Hodges,  of  NacoedodieB,  for 
appellants. 

REESE.  J.  G.  W.  Cavin  sued  J.  H.  Sum- 
mers &  Sons  In  tbe  Justice  coort  for  914&80, 
claimed  to  be  due  for  a  car  of  lumber  which 
defendants,  lumber  dealers,  ordered  from 
plalnttff,  who  was  a  sawmill  owner,  to  be 
shipped  to  flietr  customer,  Owois  Lumber 
Cqmpany,  at  San  Antonio.  When  tbe  car 
reached  San  Antonio,  it  was  rejected  Iqr  Uie 
Lumber  Company  on  the  grounds,  as  claimed, 
that  it  w&s  not  up  to  the  grade  ordered. 
Summers  &  Sons  th«i  tooSt  charge  of  the 
car  end  sold  it  It.  was  contended  by  them 
that  this  was  done  at  tbe  request  of  plain- 
tiff, who  requested  them  to  sell  the  lumber 
for  his  account;  that  the  car  was  sold  for 
the  best  price  obtainable ;  and  that  Qtey  bad 
tendered  to  plaintiff  the  amount  due,  anumnt- 
Ing  to  f8.88.  It  was  denied  by  plaintiff  that 
be  bad  requested  defendants  to  take  chai^ 
of  and  sell  the  lumber.  He  alleged  that  the 
car  was  up  to  grade,  and  ttat  he  held  de- 
fendante  for  the  agreed  price.  Defendants 
also  pleaded  in  renmventlon  claiming  $16 
toss  of  profits  on  tbe  car.  On  trial  in  tbe 
Justice  court  plaintiff  had  Judgment  for  $74.- 
30.  Defendants  appealed,  and  a  trial  in  the 
county  court  ytIOi  a  Jury  resulted  In  a  ver- 
dict and  Judgment  for  plaintiff  for  ^46.80, 
and  against  defoidanto  on  th^  counter^ 
claim.   Defendants  appeal. 

Practically  Oie  only  Issue  presented  was 
whether  appellee,  when  the  lumber  was  re- 
jected, authorised  and  requested  appeUantu 
to  take  charge  of  It  and  sell  It  for  the  best 
price  obtainable  for  account  of  appellee. 
Substantially  the  evidence  for  at^lanta 
was  that  this  was  done,  that  tbe  lumber 
was  sold  by  them  for  the  best  price  obtain- 
able, end  that  the  $8.80  was  all  that  was  due 
appellee,  and  that  the  request  to  sdl  tbe 
lumber  was  regardless  of  whether  the  lumber 
had  been  properly  or  improperly  rejected  by 
the  Owens  Lumber  Company,  or  whether  it 
was  up  to  grade  or  not  If  this  is  true, 
appellants  would  hare  been  Justified  in  tak- 
ing no  steps  to  determine  whether  their  cus- 
tomer had  a  right  to  reject  the  lumber.  Id 
submitting  this  Issue  to  the  Jury  the  court 
charged  them,  in  substance,  that  if  the  lum- 
ber was  not  up  to  the  grade  ordered,  and 
appellee  authorized  appellants  to  take  charge 
of  the  car  and  sell  It,  and  they  did  so  for 
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tbe  best  price  obteinaUe,  th^  vould  only  be 
liable  to  app^ee  for  tbe  aiooant  tec^ved 
by  them  for  tbe  lumber.  Tb»  court  refaaed 
a  special  diarge  reqnestect  by  anwllauts 
substantially  tbe  same  In  anbstanoe  as  tbe 
charge  glTen,  except  that  the  Undlng  effect 
of  such  request  by  aK»tilee  was  not  made 
d^tendent  upon  the  tact  that  the  lumber 
was  not  up  to  grade  of  that  ordered.  When 
applied  to  the  evidence,  tbe  dlflar^ice  be- 
tween  the  instruction  given  and  that  request- 
ed and  refused  Is  of  vital  impootance.  If 
the  tesUmony  ot  appellants  and  their  wit- 
nesses is  tru^  appellee  In  requesting  appel- 
lents  to  s611  the  lumber  for  his  account  made 
no  condition  that  this  should  be  done  U  tbe 
lumber  was  not  up  to  grada  Tbo  evidence 
was  confllctins  as  to  wbether  tbe  lumber 
was  of  the  grade  ordered  by  the  Ow^  Lum- 
ber Ck)mpany,  and.  If  flie  Jury  believed  that 
it  wa^  tbey  would  have  been  bound,  under 
the  court's  charge,  to  find  against  appdlants* 
contention  on  the  Issne  as  to  wbether  tbey 
had  been  requested  by  a]N>ellee  to  sell  the 
lumber  for  his  account  The  diarge  i^ven 
does  not  presoit  afflrmattve  error,  periiaps, 
but  the  refusal  of  the  requested  charge  re- 
fwred  to  in  the  third  assignment  of  error 
presents  afllrmative  and  prejn^dal  error, 
whl^  requires  a  reversal  of  tbe  judgment 

None  of  the  other  assignments  preset  re- 
verrtble  error.  For  the  error  indicated  tbe 
Judgment  is  reversed  and  tbe  cause  re- 
manded. 

Reversed  and  remanded. 


WILKIRSON  T.  BRADFORD. 

(Court  of  Civil  Appeals  of  Texas.    Ft  Worth. 
Jan.  25,  1913.) 

1.  TBOTEB  and  CONVBBSIOV  ({  11*)— COKVEB- 

uon  OF  Nona. 

When  notes  were  delivered  to  &  contractor 
in  consideration  of  his  agreement  to  erect  a 
hoose  for  the  owner,  and  pa;  him  a  certain 
snm,  and  to  bay  the  material  of  a  lumberman 
who  knew  of  tiie  agreement,  and  the  contractor 
without  performing  the  agreement  transferred 
the  notes  to  the  lumberman,  the  latter  was  not 
liable  as  for  conTersion  by  refusing  to  deliver 
the  notes,  and  appropriating  them  to  hfs  own 
use  and  benefit 

[Sd.  Note.— For  other  cases,  see  Trover  and 
Converrion,  Cent  Dig.  9S-dS;  Dec.  Dig.  | 
11.*] 

2.  Tbial  (I  251*)— iHSTBuonoNS— Afpuoa- 

BZLITT  TO  PLEADIirO. 

In  an  action  for  conversion  of  notes  deliv- 
ered to  a  building  contractor  for  work  not  per- 
formed, and  transferred  by  him  to  defendant 
it  vras  error  to  charee  that  defendant  was  lia- 
ble If  he  rigned  the  building  bond,  and  bad  not 
repudiated  It  when  no  such  liability  was  de- 
clared on  in  the  petition. 

[£d.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  587-5tW ;  Dec.  Dig.  S  261.*] 

3.  TaiAL    (I  252*)— INBTBUCIXORS— APFUOA* 
BIUTT  TO  EVIDENCS. 

It  is  error  to  give  a  chaige  when  there  is 
no  evidence  on  which  to  base  it 


rsd. 

IHg.  I 


u  Note.— For  other  eases,  see  Trial,  Oent 
H  SOB,  086-612:  De&  Dig.  1  202.^1 


4.  EviDENca  (8  314*)— Heabsat. 

It  was  error  to  admit  hearsay  evidence  of 
a  defendant  where  he  was  in  default,  and  tbe 
only  effect  thereof  would  be  to  bind  bis  code' 
fendant,  who  was  not  a  party  to  the  conversa- 
tion. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  SS  1168-1178;  Dec.  Dig.  |  314.*] 

Bu  Ihtebest  (I  38*)  —  Rate  —  Judgment  vob 

CONVEBSION  OF  NOTES. 

An  action  for  conversion  of  notes  is  not 
an  action  based  on  them,  so  that  judgment  for 
plaintiff  would  bear  the  same  rate  as  the  ootes, 
pursuant  to  Rev.  Civ.  St  1911,  art  4981,  and 
a  judgment  providing  for  interest  in  excess  of 
6  per  cent,  the  rate  provided  thereby  for  judg- 
ments In  general,  viowtes  snch  section. 

[Ed.  Note.— For  other  cases.  See  Intraest 
Cent  Dig.  SS  T9-82;  Dec  Dig.  1  38.*1 

Appeal  from  District  Court  Nolan  Coun- 
ty; Jas.  L.  Shepherd,  Judge. 

Action  by  J.  A  J.  Bradford  against  O. 
li.  Wllklrson  and  another.  From  a  Judg- 
ment for  plaintiff,  defendant  Wilkirson  ap- 
peals. Reversed  and  remanded  for  another 
triaL 

E.  J.  Hamner  and  Geo.  T.  Wilson,  both 
of  SweetwatOT,  for  appellant  Beall  &  Beall, 
of  Sweetwater,  for  appellea 

SPEER,  J.  J.  A.  J.  Bradford  sued  O.  L. 
WilkliBon  for  tbe  title  and  poesesslfm  of 
four  vendor's  lien  notes  amounting  to  94>- 
000,  and,  In  the  alternative  fttr  tbe  value  of 
said  notes  as  for  a  conversion.  One  li.  B. 
Thomas  was  also  Joined  as  a  defendant  but 
did  not  answer,  and  Jndgmoit  1^  defftult 
was  rendered  against  him.  Wilkirson  an- 
swered, and  the  case  was  tried  before  a 
Jury  resulting  In  a  verdict  and  Judgment  in 
favor  of  the  plaintiff  and  the  defendant  has 
appealed. 

The  substance  of  appellee's  case  is  that 
he  had  contracted  with  one  L.  H.  Thom- 
as doing  business  as  Thomas  &  Co.,  for  tbe 
erection  of  a  certain  store  buildtng  In  tbe 
town  of  Sweetwater,  whereby  Thomas  was 
to  furnish  all  tbe  materials  and  labw,  for 
which  appellee  was  to  deliver  to  him  the 
four  notes  for  $1,000  each;  Thomas  agrefr 
log  to  repay  to  him  the  sum  of  $350  upon 
the  completion  of  the  building.  It  was  al- 
leged that  the  material,  for  tbe  building 
was  to  be  purcbased  from  Wllhlrson'g  lum- 
ber yard  upon  an  agreement  between  Thom- 
as and  Wilkirson  that  the  latter  was  to 
take  the  vendor's  lien  notes  in  controver- 
sy In  settlement  of  tbe  material  bill.  It 
was  also  alleged  that  Wilkirson  knew  of 
the  building  contract  between  appellee  and 
Thomas,  and  nndotook  to  fomtsh  the  nu- 
terial  necessary  for  the  construction  <^ 
the  building,  and  to  that  end  bad  accept- 
ed the  notes  from  Thomas,  and  furnished 
a  part  of  tbe  materials,  when  without  ex- 
cuse be  refused  to  furnish  other  matwlala 
needed,  thereby  causing  Thomas  to  breach 
his  contract  with  appellee,  and  also  re- 
fused to  return  the  notes  to  anttflee  al- 
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though  demand  was  made  for  same,  but  haa 
converted  them  to  hla  own  nse.  Defendant 
WUklrson  answered,  among  other  things,  an 
estoppel  against  plaintiff,  in  that  he  had 
declared  to  this  defendant  that  he  had  no 
interest  whatever  in  the  notes,  bnt  that 
Thomas  owned  them  and  coold  do  as  he 
pleased  with  them,  whereupon  the  defendant 
accepted  the  said  notes  from  Thomas  as  col- 
lateral security  for  another  debt  owing  by 
Thomas  to  WllkirB(Hi. 

[1]  The  court  thus  submitted  appellant's 
liability:  "If  yon  find  and  believe  from  the 
evidence  in  this  case  that  plaintiff  delivered 
to  Thomas  &  Co.  four  vendor's  lien  notes  for 
fl,000  each,  and  that  In  consideration  there- 
for Thomas  agreed  to  pay  plaintiff  $850  in 
cash,  and  erect  a  house  for  plaintiff  in 
SweetwatOT,  Tex.,  and  famish  all  materials 
therefor,  and  that  said  material  was  to  be 
purchased  from  Wilktrs(m  lumber  yard,  and 
you  believe  that  WllktrBon,  or  his  duly  au- 
thorized agent,  knew  of  the  contract  afore- 
said between  Thomas  &  Co.  and  plaintiff, 
and  you  further  find  and  believe  from  the 
evidence  in  this  case  that  Thomas  failed  to 
erect  the  building  and  furnish  materials 
therefor,  and  transferred  said  notes  to  Wll- 
feirson,  and  said  Wilkirson  refused  to  deliver 
said  notes  to  plaintiff  and  has  appropriated 
same  to  bis  own  use  and  beue&t,  then  you 
will  find  for  plaintiff  for  the  value  of  the 
four  vendor's  lien  notes  in  the  sum  of  $4,- 
000,  with  interest  thereon  from  November 
17,  1911,  to  the  date  of  your  verdict"  The 
facts  submitted  In  the  above  charge  are  all 
practically  undisputed,  and  the  court  might 
as  well  have  given  a  summary  instruction  to 
And  for  appellee.  These  facts  would  not  au- 
thorize a  recovery  by  appellee.  -  It  may  be 
conceded,  as  it  was  true,  that  appellee  had 
a  contract  with  Thomas,  by  which  Tbomas 
was  to .  furnish  the  material  for  and  to 
construct  a  store  building  for  appellee  for 
the  four  notes  in  controversy  less  $350,  and 
that  the  materials  were  to  be  purchased 
from  Wilklrson,  and  that  Wilktrson  knew 
of  such  contract,  and  that  Thomas  failed  to 
erect  the  building  and  furnish  the  materials, 
but  transferred  the  notes  to  Wilklrson,  who 
refused  to  deliver  them  to  plaintiff  and  ap- 
propriated them  to  his  own  nse,  and  yet  he 
would  not  be  liable  to  appellee  simply  be- 
cause the  title  to  the  notes  had  passed  to 
Tbomas,  who,  in  turn,  could  transfer  them 
lawfully  to  appellant  upon  consideration  sat- 
isfactory to  them.  A  most  liberal  Interpre- 
tation of  appellee's  petition  would  make  a 
case  wherein  he  alleges  that  the  title  to  his 
said  notes  was  not  to  pass  to  Thomas  until 
the  completion  of  the  building  according  to 
the  contract,  and  that  appellant,  knowing 
of  this  reservation,  had  converted  the  notes, 
or  that  upon  Thomas'  failure  to  comply  they 
had  voluntarily  rescinded  the  contract,  of 
which  rescission  appellant  had  full  notice, 
and  after  whl<^  he  had  converted  the  notes. 
Wt  expren  no  oi^nlou  u  to  the  sufilcieucy 


of  the  evidence  to  support  either  of  tliese 
theories,  but  do  hold  that  the  chai^  above 
quoted  incorrectly  authorized  a  verdict  for 
appellee  u[>on  facts  which  would  create  no 
legal  llabUlty. 

[2]  On  the  Issue  of  est<^pd  the  Juzy  were 
instructed  as  follows:  "In  regard  to  the 
questiffia  of  estoppel  pleaded  by  the  defend- 
ant Wilklrson  against  the  plaintiff  herein, 
you  are  instructed  that  should  you  believe 
from  the  evidence  that  In  the  conversation 
between  the  plaintiff  Martin  Bradford  and 
Pitts  (Bradford  and  Pitts  being  employes 
and  agents  of  Wilklrson)  on  or  about  the 
4th  day  of  July,  1910,  plaintiff  J.  A.  J. 
Bradford  stated  to  the  said  Martin  Brad- 
ford and  the  said  Pitts  that  he  had  trans- 
ferred the  notes  in  question  to  L.  H.  Thom- 
as, and  that  he  did  not  intend  to  have  any- 
thing  further  to  do  with  than,  and  that  Jj. 
H.  Thomas  could  diqwse  of  than  aa  be 
pleased,  yet  If  you  further  believe  from  the 
evidence  that  at  the  time  of  the  said  con- 
versation, said  O.  L.  Wilklrson  was  In  pos- 
session of  said  notes,  and  that  he^  m  his 
agents,  were  in  possesion  of  and  had  knowl- 
edge that  the  notes  in  question  had  been 
delivered  by  J.  A.  J.  Bradford  to  L.  H. 
Thomas  or  L.  H.  Thomas  &  Co.  for  the  spe- 
cial purpose  of  erecting  on  the  property  of 
the  said  plaintiff  a  business  house  In  the 
town  of  Sweetwater,  and  that  said  house 
was  to  be  completed  and  turned  over  to  the 
said  Bradford  by  the  said  L.  H.  Thomas  In 
consideration  of  said  notes,  less  $350,  which 
the  said  Thomas  was  to  pay  to  the  said 
Bradford,  and  should  you  further  believe 
from  the  evidence  that  the  name  of  said 
O.  L.  Wilklrson  was  signed  to  the  bond  giv- 
en by  L.  H.  Thomas,  or  L.  H.  Thomas  & 
Co.  to  the  said  J.  A.  J.  Bradford  for  the 
completion  of  said  building,  and  if  yon  fur- 
ther believe  that  the  said  O.  L.  Wilklrson 
had  not  at  the  time  of  said  conversation  re- 
pudiated said  bond,  and  that  said  O.  L.  Wil- 
klrson and  hia  agents  had  knowledge  of  the 
facts  and  circumstances  surrounding  the  pos- 
session and  disposition  of  said  notes,  then 
you  are  instructed  that  the  plaintiff  would 
not  be  estopped  to  claim  possession  and  own- 
ership of  said  notes  In  this  suit"  This 
charge  It  will  be  seen,  which  was  given  at 
the  request  of  appellee,  practically  repeats 
the  vice  of  the  charge  last  quoted,  with  the 
additional  error  that  It  makes  appellant 
liable  If  he  had  signed  the  building  bond 
given  by  Thomas  to  Bradford,  and  had  not 
repudiated  It  when  no  su<di  liability  was  In 
the  petltl(»i.  The  baa&  was  not  declared  on 
in  any  manner. 

[tl  The  contract  of  hypothecation  by 
which  Thomas  turned  over  to  appellant  the 
notes  in  controversy  to  secure  a  debt  for 
materials  other  than  those  going  into  the 
construction  of  appellee's  house  was  dated 
July  16,  1910.  The  conversation  had  be- 
tween appellant's  agents  and  appellee,  and 
on  which  appellant's  plea  of  estoppel  was 
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predicated,  occurred  July  4,  1910.  Upon 
tbls  plea  the  court  further  Instructed  the 
Jury  that  If  between  those  dates  appellee 
made  known  to  appellant  or  his  agent  that 
he  did  not  claim  the  notes  in  controTersy, 
and  demanded  poasesslon  of  them,  then  the 
plea  of  estoppel  would  not  be  maintained. 
This,  too,  was  error  as  pointed  out  by  ap- 
pellant, for  the  reason  there  was  no  evidence 
upon  which  to  base  such  a  charge.  Appellee 
does  testify  that  the  next  conversation  he 
had  with  appellant's  agents  in  which  be 
claimed  the  notes  was  about  the  10th,  12th, 
or  13th  of  July,  but  other  parts  of  his  testi- 
mony sbow  unmistakably  that  this  conver- 
sation occurred  after  the  execution  of  the 
contract  of  July  15th. 

[4]  We  think,  also,  the  court  erred  In  ad- 
mitting the  hearsay  evidence  of  Thomas  de- 
tailed by  appellee.  Thomas,  as  already  stat- 
ed, had  made  default,  and  the  only  effect 
of  the  Introduction  of  such  testimony  would 
be  to  bind  appellant,  who  was  not  present, 
and  who  was  In  no  sense  a  party  to  the 
conversation. 

[S]  The  Judgment  as  entered  also  violates 
article  4981.  Revised  Statutes  1911,  because 
it  provides  for  interest  In  excess  of  6  per 
cent  This  is  not  an  action  based  on  the 
notes,  so  that  the  Judgmmt  would  bear  the 
same  rate  of  Interest  as  the  notes  them- 
selves do. 

For  the  errors  discussed,  the  Judgment  Is 
reversed,  and  the  cause  remanded  for  an- 
other trtaL 


HOUSTON  PACKING  CO.  t.  JOHNSON. 

(Court  of  Civil  Appeals  of  Texas.  Galveston. 
Feb.  22,  1913.   Rehearing  Denied 
March  20.  1913.) 

1.  Municipal  GoBPOBAtzona  9  706*)— Inju- 
Bixs  IN  Stbebt^-Coktbibutobt  Nbquoencb 
— JUBT  Question. 

Plaintifl  waa  riding  on  a  bicycle  close  to 
the  curbing  on  the  right  side  of  S.  street,  going 
east  to  T.  street,  and  a  brewery  team  was  also 
being  driven  west  on  S.  street  toward  T.  street. 
On  nis  left-band  side  and  closely  following  the 
brewery  wagon,  also  on  the  left,  was  de- 
fendant's team.  The  drivers  ot  both  wagons 
were  racing  at  an  unlawful  speed,  and  when 
plaintiff  reached  the  west  side  of  T.  street  the 
brewery  wagon  reached  tbe  east  side  and  sud- 
denly tamed  south  into  T.  street  at  a  rapid 
•peed,  and  in  order  to  avoid  the  wagon  plaintiflF 
turned  to  the  left,  and  when  the  brewery  wag- 
on turned  defendant's  wagon,  close  behind^  con- 
tinued across  T.  street  and  ran  upon  plaintiff. 
The  brewery  wagon  was  immediately  ahead  of 
defendant's  wagon,  and  prevented  plaintiff  from 
seeing  the  latter,  so  that  he  did  not  see  it  until 
the  brewery  wagon  turned.  Upon  seeing  tbe 
brewery  wagon  approach,  plaintiff  did  not  stop 
or  dismount  from  his  bicycle,  but  continue  to 
ride  in  its  direction  until  nearer  the  point  he 
thought  they  woold  meet  Held,  that  whether 
plaintiff  was  guilty  of  contributory  negligence 
was  a  Jury  question, 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  S  1518;  Dec.  Dig.  S 
70«.»] 


2.  Appbal  and  Ebbob  a  Tfi!*)— AsBiQinaiin 
OF  Gbbob— Statehsntb— SumciENCT. 
A  statement,  under  an  assignment  of  error 
complaining  of  uie  refusal  of  a  special  charge 
that  "the  charge  set  out  in  the  assignment  was 
requested  by  the  d^endant  and  refused  by  the 
court,"  and  referring  to  the  record  where  the 
charge  was  to  he  found,  was  insufficient,  under 
Court  of  Civil  Appeals  rule  31  (142  S.  W.  xiii). 
reqairing  a  sufficient  statement  to  support  and 
explain  the  propositions ;  the  rule  requiring  that 
sufficient  of  the  evidence  to  show  that  the  facts 
required  the  requested  charge  to  be  given  be 
set  out  in  the  statement. 

[Ed.  Note. — For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  1  8000;  Dec  Dig.  f  742.*} 

Appeal  from  District  Goart,  Galveston 
County ;  Clay  S.  Be^^s,  Judge. 

Action  by  Bemdt  Johnson  against  the 
Houstoo  Pa^Dg  Company.  From  a  Judg- 
meat  for  plaintlfC,  defendant  appealK  Af- 
firmed. 

Marsene  Johnson,  Roy  Johnson,  and  Elmo 
Johnson,  all  of  Galveston,  for  appellant.  ' 
Stewarts  and  J.  B.  Quald,  both  of  Galveston, 

for  appellee. 

McMEANS,  J.  The  plaintiff,  Bemdt  John- 
son, brought  this  suit  against  the  defendant, 
Houston  Packing  Company,  to  recover  dam- 
ages in  the  sum  of  f 10,000  for  personal  In- 
juries sustained  by  him  by  reason  of  being 
struck  and  run  over  by  a  wagon  of  defend- 
ant drawn  by  a  team  of  mules  negligently 
and  recklessly  driven  by  defendant's  servant 
upon  the  public  streets  of  the  city  of  Galves- 
ton. As  defendant  makes  no  contention  on 
this  appeal  that  the  facts  disclosed  no  action- 
able negligence  on  its  part,  It  is  thought  to 
be  unnecessary  to  set  out  the  various  grounds 
of  negligence  pleaded  by  plaintiff.  The  de- 
fCTdant  answered  by  general  denial  and  a 
plea  of  contributory  negligence.  The  case 
was  tried  before  a  jury,  and  resulted  In  a 
verdict  and  judgment  for  plaintiff  for  fOOO, 
from  which  Judgment  the  def«idant  has 
appealed. 

The  def^dant  asked  the  court  to  give  to 
the  Jury  Its  spedal  charge  No.  1,  whidi  was 
a  peremptory  instruction  to  And  for  defted- 
ant  It  contends  that  the  uncontradicted  evi- 
dence shows  that  plaintiff  was  himself  guil- 
ty of  negligence  whidi  proximately  caused 
his  Injuries,  and  that  he  could  not  therefore 
recover,  and  for  that  r«i8on  the  diarge 
should  have  been  given. 

The  evidence  in  the  record  justifies  tiie  fol- 
lowing ftict  findings:  Strand  street,  in  the 
dty  of  Galveston,  runs  east  and  west,  and 
crosses  Tremont  street  at  ri^t  angles.  Plain- 
tiff was  riding  oa  a  bicycle  on  Strand,  go- 
ing east  and  toward  Tremont  street,  and  was 
on  the  right-hand  side  of  the  street,  close  to 
the  curbing.  A  brewery  team  drawing  a 
wagon  was  being  driven  on  Strand,  going 
west  and  also  toward  Tremmit  street;  and. 
contrary  to  the  ordinances  of  tbe  city  of 
Galveston,  was  on  the  left-hand  side  of  the 
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atieet  Closely  fbllowtog  the  brewery  wagon, 
and  also  on  the  left-hand  side  of  the  street, 
was  the  team  and  wagon  of  defendant,  driven 
by  defendant's  servant.  The  drivers  of  both 
wagons  were  racing,  and  driving  at  a  rate 
of  speed  In  excess  of  that  allowed  by  the  or- 
dinances of  the  city  of  Galveston.  Just  about 
the  time  plaintiff  reached  the  western  side 
of  Tremont  street,  the  brewery  wagon  reach- 
ed the  eastern  side,  and  then  suddenly  turn- 
ed south  Into  Tremont  street,  going  at  such  a 
pace  as  to  cause  the  wagon,  as  one  witness 
says,  to  run  on  two  wheels.  Just  before  this 
wagon  made  this  turn,  the  plaintiff,  in  order 
to  avoid  the  brewery  wagon,  whl<ai  was  ap- 
parently headed  for  him,  turned  to  the  left, 
and  when  the  brewery  wagon  made  the  turn 
the  wagon  of  defendant,  coming  close  behind, 
continued  across  Tremont  street  and,  before 
plaintiff  could  avoid  It,  ran  upon  him  and  in- 
flicted  the  injuries  for  which  he  sues.  The 
brewery  wagon,  being  immediately  ahead  of 
the  defendant's  wagon,  obscured  plalntUTs 
vision  and  prevented  blm  from  seeing  the  lat- 
ter; and  he  did  not  know  of  Its  presence 
there  until  *  the  brewery  wagon  made  the 
turn.  Plaintiff,  upon  observing  the  approach 
of  the  brewery  wagon,  did  not  stop,  nor  did 
he  dismount  from  the  bicycle,  but  continued 
riding  in  the  direction  of  the  oncoming  wag- 
on until  near  the  point  where  he  thought 
they  would  meet,  and  then  turned  to  avoid  It 

[1]  We  ttiink  tliat  under  the  facts  proven, 
the  substance  of  which  we  liave  endeavored 
to  glTe  above,  the  issue  of  contributory  neg- 
ligence of  the  plaintiff  was  for  the  Jury ;  and 
that  therefore  the  court  did  not  err  In  re- 
fusing to  give  the  charge  requested. 

[2}  All  of  the  other  assignments  of  error 
are  addressed  to  the  refusal  of  the  court  to 
give  to  the  Jnry  other  special  charges  re- 
quested by  defendant  We  decline  to  con- 
sider these  assignments,  for  the  reason  that 
they  are  not  followed  by  a  statonent  from 
the  record,  sufficient  to  support  and  explain 
the  proi>o8ttloDs  under  th^  as  required  by 
rule  81  a42  S.  W.  xUi).  A  statement  under 
an  assignment  oomplalning  of  the  r^usal  of 
the  court  to  give  a  apedal  charge,  Uiat  "the 
cha^  set  out  In  the  aaalgnment  was  request- 
ed by  the  Oefeudant  and  refused  by  the 
court**  aid  referring  to  the  page  of  the  rec- 
ord where  Uie  reused  diarge  may  be  ftnind, 
is  wholly  Insufflcioit  aa  a  supporting  state- 
ment The  statements  made  by  aK>ellant  nn- 
dw  all  its  asslgnmaits,  except  the  first  ^ 
substantlaUy  In  the  language  quoted  above. 
To  be  BuffldeDt  under  the  mle,  the  appel- 
lant should  have  quoted  from  the  record  the 
substance  of  the  erldence.  or  so  much  thereof 
as  neoessarx  to  show  th&t  the  facts  required 
the  giving  ot  the  charges  requested.  Tbls 
court  Is  not  required  to  go  Into  the  record 
and  seardi  for  testimony  to  see  whether  the 
Acts  proved  required  the  subndsslon  to  the 
jury  of  special  charges  requested. 


We  find  no  reversible  error  In  the  record, 
and  the  Judgmoit  of  the  court  below  Is  af- 
firmed. 

Affirmed. 


G3S0N  et  aL  T.  OPPENHEQIBR  at  oL 

(Court  of  CiTll  Appeals  of  Texas.   Saa  Anto- 
nio. Feb.  12,  1913.  Rehearing 
Denied  Alarch  S,  1813.) 

1.  Appeal  ANn  Bbbob  (|  7fi*>— AsmomiEins 

or  Ebbok— Reqctisiteb. 

ABBlgniaents  of  error  to  the  admission  of 
evidence  are  not  properly  reviewable.  If  no 
statement  setting  fortb  the  parts  of  the  record 
involved  are  subjoined,  as  required  by  Court 
of  Civil  Appeals  rule  31  (142  S.  W,  xiH); 
mere  reference  to  bills  of  exception  or  the 
statement  of  facts  being  insufficient 
_[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig;  {  8000;  Dee.  Dig.  I  742.*] 

2.  JUDOHKNT    (i  IT*)— OlTAnOK— UhKWOWH 

HXIBS. 

,  Under  Kev.  Civ.  St  1911,  art  187B,  pro- 
viding that  any  one  having  a  claim  against  on- 
kaown  heirs  relative  to  property  inherited  by 
them  may  describe  them  as  the  unknown  fadrs 
of  their  ancestor,  naming  Um,  etc.,  sale  of  land 
under  judgment  enforcing  a  vendor's  Uen  in  a 
suit  againet  uDknowu  heirs  divests  all  their 
rigbt  title,  and  interest  as  fully  as  though  they 
had  persoDally  appeared:  th^bdng  inhabttants 
of  the  state  and  oavhig  been  dn^  iSted  by  pub- 
lication. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  {§  25-33;  Dec  Dig.  |  17  •} 

3.  Judgment  (§  671*)  —  Citatioit  or  Uir- 

ENOWN  Heibs. 

In  an  action  to  enforce  a  vendor's  lien 
founded  on  citation  to  unknown  heirs  of  dece- 
dent  judgment  did  not  affect  the  interest  of 
his  widow;  she  not  being  made  a  par^. 

[Ed.  Note.~For  other  cases,  see  Judgment 
Dec  Dig.  S  671.*1 

4.  Pbocebs  (5  85*)— CrrATioN  bt  Publica- 
tion—Construction  OF  Statutes. 

Laws  authorizing  Berrice  of  process  by 
publication  must  be  strictly  construed. 

[Ed.  Note.— For  other  cases,  see  Pracew. 
Cent  Dig.  S  99;  Dec  Dig.  S  86.*] 

a.  Appbal  and  Ebbob  (8  216*)  —  Resebva- 
TioN  of  Erkob  —  Subhisbioh  or  Issues  — 
Eequebt— Necessity. 

Plai&tiffB,  in  trespass  to  try  title,  cannot 
complain  of  the  trial  court's  failure  to  -submit 
an  isBue  whether  defendants,  wbo  pleaded  ten 
years'  limitations,  cultivated,  used,  and  eojoyed 
the  land  during  that  time,  unless  such  submls- 
sioD  was  reauested. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Die.  |  216;*  Trial,  Cent  Dig.  H 
627-629,  eaO-Oh.,  660,  86a-076.1| 

6.  Advebsb  PossBsazoir  (1 114*)— BnoBiK»— 
SumciEMOT. 

In  trespass  to  try  title,  evidence  held  to 
sustain  pleas  of  fire  and  ten  years'  limita- 
tions. 

[Ed.  Note,— For  other  cases,  see  Adverse  Pos- 
seBsion,  Cent  Dig.  S§  682,  683,  685,  686;  Dec. 
Dig.  S  114.*] 

7.  LllCITATION  or  AonONS  (S  7S*)— DlBABIU- 

TT  or  Minobitt— Removal  bt  Mabbiaok. 
An  act  of  1SQ5  (Acts  24th  Leg.  c  30). 
which  provides  that  in  a  suit  to  recover  land 
limitations  shall  not  begin  to  run  against  mar- 
ried women  until  they  become  21  years  old, 
applies  to  trespass  to  try  title,  wherein  defeud- 
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ants  idj  on  &  jadgment  foredoaing  a  rendor*! 
Hen. 

[Ed.  Note.-"For  other  caaei.  tee  lindtation 
of  Actioai,  Gent  Dig.  i|  S0SHtl2;  Dee.  Dig.  ( 
78.»] 

8.  Descent  and  Dibtbibutioh  (i  125*)— 
Paopbbtt  Subjzot  to— Buns  Aoaikst  un- 
known Hkibs. 

Under  Bev.  CIt.  St  1911.  art  1876,  pro- 
viding that,  where  property  has  accrued  to 
heire,  a  party  having  a  claim  againBt  them 
relatiTe  to  auch  property  may  sue  them  aa  the 
ankaown  hdrs  m  their  ancestor,  naming  him, 
where  nich  property  does  not  satiaty  a  claim 
aued  on,  other  property  which  came  to  the  heira 
from  the  same  decedent  can  be  levied  npon  to 
sattsfy  the  deficiency. 

[Bd.  Note.— For  other  eaaea,  see  Deaeent 
and  Diatribution,  Gent  Dig.  $|  457-477;  Dec 
Dig.  t  125.*] 

9.  bxscutobb  and  adkmutbatobs  ({  202*) 
—Debts  as  Lien. 

The  debta  against  a  decedent  conatitate  a 
lien  apon  all  the  property  of  bis  eatate,  sub- 
ject to  the  payment  of  debts. 

[Ed.  Note. — For  other  cases,  see  Ezecotora 
and  Admioiatratora,  Cent  Dig.  |i  730,  73S-74S, 
748.  704,  763;  Dee.  Dig.  {  2CK2.«] 

10.  dxscbrt  and  distbibution  (|  188*)  — 
Debts  as  Lien— Enfobcguent. 

The  lien  against  a  decedent's  propert7i 
created  by  his  debta,  should  be  enforced  by 
administratioQ  when  it  can  be  done;  but,  if  it 
cannot  be  done,  resort  can  be  had  to  a  auit. 

[Bd.  Note. — For  other  cases,  see  Descent 
and  Distribution,  Cent  Dig.  %  495;  Dec.  Dig. 

{  m*i 

11.  JuoaifENT  (J  495*)  —  Ooixatebal  At- 
tack. 

On  collateral  attack  in  trespasa  to  try  title 
on  a  judgment  relied  on  by  defendanta,  it  will 
be  presumed  that  matters  necessary  to  sustain 
the  judgment  were  alleged  and  proved. 

[Bd.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  {{  649^.  933.  934;  Dec.  Dig.  | 
495.  •] 

12.  Tehdob  and  Pubchaoeb  (}  288*)— Ten- 
die— nece88xtt. 

If  the  proceedings  In  a  anlt  to  enforce  a 
vendor's  Lien  were  void,  those  claiming  under 
the  purchaser  could  not  recover  the  land,  in 
trespass  to  try  title,  without  paying,  or  offer- 
ing to  pay,  the  purchase  money  secured  by  the 
lien. 

[Bd.  Note.— For  other  esses,  see  Tender  and 
Purchaser,  Cent  XMg.  H  816-819;  Dea  Dig.  | 
288.*] 

13.  Blkction  of  Rxubdisb  (I  1*)— Appuca- 

TION  OF  DoOTBINE. 

The  doctrine  of  election  of  remedies  ap- 
plies only  when  there  are  two  or  more  meth- 
ods of  (Hofordng  a  claim. 

[Ed.  Note.— For  other  cases,  see  Election  of 
Remedica,  Cent  Dig.  i  1:  Dec.  Dig.  {  1.*] 

Appeal  from  District  Court,  La  Salle  Coun- 
ty; J.  F.  MoUally,  Judge. 

Trespass  to  try  title  by  Rowena  Gibson 
and  others  against  Daniel  Oppenheimer  and 
others.  From  the  judgment,  plaintiffs  Gib- 
son and  others  appeal.  FarUy  affirmed,  and 
partly  reversed  and  remanded. 

Lore  &  Bouse,  of  Carrbso  Springs,  for  ap- 
pelluits.  Oovey  G.  Thomas,  of  Gotulla,  and 
B.  Pmdleton  Lipscomb  and  Shook  A  Vander- 
Hoerm.  both  of  San  Antonio,  for  ai^llees. 


FLY,  a  J.  This  is  an  action  of  trespass 
to  try  title,  instituted  by  appellants,  Mrs. 
Rowena  Gibson  and  husband,  Thomas  Gib- 
son, and  Mra  Belle  BEirdley,  joined  by  her 
husband,  W.  N.  Eardley,  against  appellees, 
Daniel  Oppenhdmer,  Adelaide  Oppenheimer, 
Battle  O.  Lassner  and  her  husband,  Sigmund 
lASsner,  liUy  Oppenheimer,  Irwin  Oppen- 
heimer, Lottie  O.  Rouff  and  her  husband, 
Seymour  Rouff,  to  recover  two  tracts  or 
parcels  of  land,  one  containing  10,  and  the 
other  16,  acres.  It  was  alleged  that  the  ap- 
Ipellants  reside  in  Dimmit  county,  Tex. ;  that 
Mrs.  Gibson  was  the  wife  of  Thomas  Coble, 
deceased,  after  whose  death  die  married 
Thomas  Gibson;  that  Mrs.  Eardley  Is  the 
dau^ter  and  only  child  of  Thomas  Gibson ; 
that  Coble  died  in  1889,  and  at  his  death 
was  the  owner  in  fee-simple  title  of  the  land 
sued  for;  and  that  the  appellants  are  his 
only  heirs,  and  as  such  heirs  are  the  owners 
of  the  land.  Appellees  pleaded  not  guilty 
and  limitations  of  three,  five,  and  ten  years, 
and  further  alleged  that  on  May  4,  1897, 
D.  &  A.  Oppenheimer  recovered  a  Judgment 
against  appellants  In  the  district  court  of 
Ia  Salle  county  fbr  fSlOv  ^tti  interest,  and 
foreclosure  of  a  vendor's  lien  on  the  land  In 
controversy,  and  on  July  8,  1887,  bought,  lit 
sheriff's  sale,  the  ID-acre  tract  fbr  |110,  and 
the  10-acre  tract  for  990,  wbldi  amounts 
were  credited  on  the  judgment;  that,  at 
the  time  the  judgment  was  rendered,  appel- 
lants lived  In  Dimmit  county,  Tex.i  tfaat- 
service  was  obtained  by  publication;  and 
that  more  than  14  years  had  elapsed  since 
the  Judgment  was  rendered,  and  they  plead- 
ed two  and  four  years*  limitation  against  the 
action. 

The  cause  was  tried  by  jury,  being  sub- 
mitted on  special  issues  as  to  limitation 
alone ;  and  they  answered  In  a  way  to  Justi- 
fy a  Judgment  for  appellees,  as  against  both 
appellants,  on  five  and  ten  years'  limitation, 
if  the  Infancy  of  Mrs.  Eardley  did  not  pro- 
tect her.  The  court  found  as  facts  that  Mrs. 
Eardley  was  a  minor  at  the  time  the  Judg- 
ment was  rendered  and  when  she  married 
Eardley  on  February  22,  1906,  and  reached 
the  age  of  21  in  July,  1910;  that  appellees 
had  a  vendor's  lien  on  the  15-acre  tract 
which  they  foreclosed  on  May  4, 1897,  against 
the  unknown  h^rs  of  Thomas  Coble  In  the 
district  court  of  La  Salle  county,  and  that 
they  bought  the  Interest  of  Mrs.  Eardley 
therein  at  a  sale  under  the  judgment  and 
thereby  became  the  owners  of  that  Interest; 
that  appellees,  during  their  possession  of  the 
land,  used  It  for  stock-raising  purposes. 
The  court  upon  the  special  verdict  and  hla 
conclusions  of  fact  rendered  Judgment  for 
appellees  against  all  of  the  appellants  for 
the  16-acre  tract  of  land,  and  for  an  undivid- 
ed one-half  of  the  land  of  the  10-acre  tract, 
as  against  all  of  the  appellants  and  in  fiivor 
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of  SfrsL  Shrdl^  for  llw  other  one-hftlf 
the  lO-Rcro  tract 

[1, 2]  The  first  and  aecond  aarigiinenti  aa- 
aall  the  acUon  of  the  oonrt  In  aflmltWng  In 
evldrace  the  Judgmoit  In  fitvor  of  D.  A  A. 
Oppenb^mo' t.  Unknovn  Helra  of  Ibomas 
Coble,  and  Aerlirs  deed  ezecnted  thereun- 
der. There  Is  no  audi  statemoit  under  ttie 
aadgnmepta  aa  la  contanwlated  b7  role  31 
a42  8.  W.  xill)  for  Gourta  of  GLtU  Appeala 
There  la  really  no  statement,  but  merely  ref- 
erences to  Ihe  blUa  of  exertion  and  the 
statemoit  of  facta.  It  has  been  ottm  held 
that  anch  atatementa  are  not  soffldent,  and 
that  the  as^gomentB,  with  only  such  atate- 
menta, should  not  be  considered.  Bayne  t. 
Denny,  21  Tex.  Civ.  App.  435,  52  S.  W.  985; 
Railway  v.  Olds,  112  S.  W.  787;  Vann  T. 
Denson,  66  Tex.  Civ.  App.  220,  120  S.  W. 
1020;  Griffin  v.  State,  147  S.  W.  328.  The 
Cacts  are  stated,  however.  In  an  argument 
which  follows  the  propositions  of  law;  and 
In  view  of  that  fact  the  assignments  a^e 
considered,  although  the  rules  have  been 
disregarded. 

It  Is  provided  in  article  1875,  B.  S.  19U. 
former  number  1236,  tiiat  "where  any  prop- 
erty of  any  kind  In  this  state  may  have  been 
granted,  or  may  have  accrued  to  the  heirs, 
aa  such,  of  any  deceased  [>erson,  any  party 
having  a  claim  against  them  relative  to  such 
properly,  If  their  names  be  unknown  to 
him,  may  bring  his  action  against  them, 
their  heirs  or  legal  representatives,  describ- 
ing them  as  the  heirs  of  such  ancestor,  nam- 
ing him;  and  If  the  plaintiff,  his  agent  or 
attorney,  shall  at  the  time  of  Instituting  the 
suit,  or  any  time  daring  Its  progress,  make 
oath  that  the  names  of  such  heirs  are  un- 
known to  the  afflant,  the  clerk  shall  Issue 
a  citation  for  such  heirs,  addressed  to  the 
sheriff  or  any  constable  of  the  county  in 
which  the  suit  is  pending."  It  Is  clear  that 
appellees  had  a  claim  against  the  unknown 
heirs  of  Thomas  Coble,  deceased,  relative  to 
the  15  acres  of  land  upon  which  the  former 
held  notes  given  by  Thomas  Coble  for  the 
purchase  money  of  the  land,  and  to  secure 
which  a  vendor's  Uen  had  been  retained.  It 
Is  agreed  by  the  parties  that  the  law  was 
strictly  compiled  with  in  obtaining  the  Judg- 
ment against  the  unknown  heirs  of  Thomas 
coble,  and  that  the  15  acres  of  land  was 
duly  sold  by  the  sheriff  under  an  order  of 
sale.  Issued  by  virtue  of  the  foreclosure  of 
vendor's  Men,  and  that  the  15  acres  of  land 
was  bought  by  appellees.  Such  being  the 
state  of  the  record,  the  sale  made  by  vlrtde 
of  the  order  of  sale  divested  all  of  the  right, 
title,  and  Interest  of  the  unknown  heirs  as 
fully  as  though  they  had  been  personally  In 
court  They  were  Inhabitants  of  Texas  at 
the  time  they  were  dted  by  publication,  and 
wei%  bound  by  the  laws  of  Texas  In  r^ard 
to  citations  by  publication. 

It  was  held  In  the  case  of  Martin  v.  Bums, 
80  Tex.  610,  16  8.  W.  1073:    **It  foltowa 


thft^  as  the  recorda  of  Uie  eoimty  court  do 
not  afflrmatlTely  aihow  Out  &  P.  Crocfeett 
was  a  nonreeldait  ot  thla  state  when  the 
dtatlon  was  made,  tlw  mllng  <tf  tba  court 
below  In  holding  that  tlie  jodgnunt  of  the 
county  court  of  Mitchell  county  was  valid 
and  binding,  in  so  far  as  the  question  of 
notice  was  conoemed,  waa  correct  *  *  • 
Thla  condmlon  la  not  In  conflict  with  the 
doctrine  of  Fennoyer  t.  Keff.  95  U.  S.  714, 
24  li,  Dd.  565,  but  Is  baaed  entlxdy  npcm  the 
absolute  presumptions  which  the  law  In- 
dulges In  support  of  a  Judgment  of  a  do- 
mestic court  of  general  Jurisdiction  and  the 
▼erl^  of  Its  ncords.  It  must  now  be  re* 
garded  as  the  settied  rule  of  decision  In  thla 
state  that  when  applicable  the  chief  prin- 
ciple anntmnced  In  Pramoyw  v.  Neff  will  be 
observed,  and  that  when  it  affirmatively  ap- 
pears from  the  record  that  a  purely  personal 
Judgment  has  been  rendered  against  a  non- 
resident and  dtlzen  of  another  state,  with- 
out appearance  or  waiver  by  him,  upon  dta- 
tlon by  publication  alone,  or  by  process  be- 
yond the  state,  sudi  Judgment  cannot  be 
enforced  and  Is  subject  to  collat^l  attack. 
This  Is  the  extent  to  which  the  decisions  In 
this  state  go."  This  quoted  language  was 
used  In  a  case  in  which  a  personal  Judgment 
was  rendered  against  parties  dted  by  pub- 
lication. In  the  case  of  Crawford  v.  Mc- 
Donald, 88  Tex.  626,  S3  S.  W.  325.  the  Mar- 
tin-Bums Case  is  cited  with  approval.  We 
know  of  no  dedslon  questioning  the  correct- 
ness of  the  dedsion  In  the  Martin-Bums 
Case.  The  deddons  dted  by  appellants  are 
all  in  reference  to  parties  who  were  non- 
residents, and  of  course  have  no  applicability 
to  this  case,  as  will  be  readily  seen  by  a 
perusal  of  the  opinion  In  the  main  case  cited 
(that  of  Stephens  v.  Stephens,  62  Tex.  340). 

In  the  ease  of  Ilams  v.  Root,  22  Tex.  Civ. 
App.  413,  65  S.  W.  411,  In  which  a  writ  of 
error  was  refused,  It  was  said:  "There  Is  no 
question  as  to  the  corredness  of  the  proposi- 
tion that,  unless  it  appears  from  the  record 
that  the  defendant  was  a  nonresident  of  the 
state  at  the  time  this  suit  was  brought  and 
service  was  bad  by  publication  {the  court  in 
which  it  was  tried  being  a  domestic  court  of 
graeral  Jurisdiction  and  having  jurisdiction 
of  the  subject-matter  of  litigation),  it  will  be 
conclusive^  presumed,  on  collateral  attack, 
that  it  had  Jurisdiction  over  the  person  of 
the  defendant,  and  a  personal  Judgment  was 
properly  rendered  against  him." 

[a,  4]  We  think  that  the  suit  on  the  notes 
was  conclusive  as  to  Mrs.  Bardley;  but  Mrs. 
Gibson,  not  being  an  heir,  was  not  affected 
by  a  Judgment  against  the  unknown  heirs  of 
Thomas  Coble.  She  was  not  In  any  way  a 
party  to  the  suit  Xot  being  an  heir,  she 
could  not  be  dted  under  the  statute  as  to 
unknown  heirs,  because  no  property  had  been 
granted  or  had  accrued  to  her  as  an  heir  of 
bee  husband.  As  said  by  the  Snprone  Court, 
"Notice  by  publication  1^  at  best,  but  a  mis- 
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arable  substitute  for  personal  serrloe*'  (Dd- 
rlngton  Allsbrooka,  21  Tex.  180);  and  ■erv- 
lee  provided  for  a  certain  named  class  can- 
not be  beld  to  bind  otbers  of  a  different 
class.  Laws  as  to  pabllcaUon  are  not  liber- 
ally Interpreted,  bnt  strictly  construed.  Dunn 
T.  Taylor,  42  Tex.  CIt.  App.  241,  M  S.  W. 
S47.  If  Mrs.  Gibson  bad  been  named  or  cited 
BO  as  to  Identify  ber,  tbe  judgment  as  to  her 
would  not  bave  been  Told,  for  It  has  been 
beld  tbat,  If  It  la  recited  In  the  Judgmmt 
that  a  party  waa  duly  dted.  It  cannot  be  at- 
tacked In  a  collateral  proceeding,  although 
proof  aliunde  the  record  would  show  concln- 
alrely  that  there  had  been  no  service.  Craw- 
ford T.  McDonald,  88  Tex.  626,  83  S.  W.  325; 
Temideton  v.  Ferguson,  80  Tex.  47,  88  8.  W. 
829;  Moore  t.  Hanscom,  101  Tex.  283,  106 
S.  W.  876,  106  8.  W.  ISO.  Not  being  a  party 
to  the  suit,  Mrs.  Gibson  was  not  bound  by 
tbe  judgment.  It  follows  tbat  she  not  only 
was  not  bound  by  the  sale  of  the  15  acres  of 
land,  but  also  by  the  sale  of  the  10  ncxeB  of 
land;  and  any  title  obtained  from  her  by  ap- 
pellees must  come  through  Umitatioas,  as 
waa  beld  by  the  trial  judge. 

[S,  •]  The  Jury  found  that  appellees  paid 
taxes  on  the  land  In  controversy  from  1897 
to  1910,  Inclusive,  with  tbe  exception  of  1003, 
**of  wliich  there  was  no  record  shown,"  and 
also  found  that  a^^lees  held  peaceable  and 
adverse  possession  of  the  land  from  1807  to 
1910.  The  conrt  found  that,  during  tbe  time 
appellees  beld  possession  of  the  land,  they 
used  it  for  stock-raising  purposes.  Through 
tbe  fourth  assignment  of  error,  appellants 
assail  the  charge  of  the  court  because  It  did 
not  rectnire  the  jury  to  answer  as  to  whether, 
during  the  ten  years  appellees  held  the  land, 
they  cultivated,  used,  and  enjoyed  the  same. 
If  appellants  desired  Uiat  issue  to  be  submit- 
ted to  the  jury,  they  should  have  requested 
It;  and  they  cannot  now  be  heard  to  com- 
plain of  the  foilure  to  submit  It  Article 
1985,  R.  S.  1011,  old  number  1331.  And  un- 
der authority  of  the  cited  article,  If  the 
court  had  not  found,  as  he  did,  that  appel- 
lees used  and  enjoyed  the  land,  It  would  be 
deemed  that  he  had  so  found  in  support  of 
the  Judgment,  if  the  facts  justified  snch  find- 
ing. Tbe  facts  In  this  case  do  furnish  a  jns- 
tiflcation  for  such  a  finding.  Daniel,  a  wit- 
ness for  appellees,  testified  that  the  land  In 
controv««y  was  fenced  in  1897  in  an  Indo- 
snre  containli^  ISO  acres  of  land,  and  was 
used  by  J.  S.  Petty,  as  a  tenant  of  appellees, 
for  pasturing  his  horses  and  cattle.  Petty 
so  used  tbe  land  up  to  1908  or  1900,  when  he 
left;  then  tbe  land  was  rented  to  otber  par^ 
ties  by  Daniel,  who  was  tbe  agent  of  appel- 
lees. As  to  Patty's  use  of  the  land,  Daniel 
was  corroborated  by  WUdenUialL  Daniel 
Onwnbelmer  swore  tbat  be  leased  the  land 
to  Petty  In  1897,  and  that  he  was  the  tenant 
of  appellees  ft>r  more  than  10  years.  Oov^ 
C.  Thomas  testified  that  the  25  acres  whs 
fenced  In  with  a  larger  body  of  land,  from 


100  to  200  acres,  and  tbat  it  bad  been  a  pas- 
ture for  many  years,  and  that  it  was  used  by 
Petty  for  pasturing  horses  and  cattle.  Be 
swore  tbat  be  knew  that  Petty  bad  tbe  land 
leased.  He  testified  "he  held  that  land  and 
need  It  and  occupied  It  as  a  tenant  of  D.  & 
A.  Oppenhelmer,  and,  after  Anton  Oppeu- 
helmer's  death,  as  tenant  for  these  defend- 
ants in  this  case,  up  to  tbe  time  be  left  and 
waa  In  possession  of  It  therein — went  In  pos- 
session in  1897  as  taiant  of  these  parties." 
Appellants  raised  no  question  about  all  tbe 
taxes  having  been  paid.  The  evidence  was 
ample  to  show  limitations  by  five  and  ten 
years,  so  far  as  Mrs.  Gibson  was  concerned. 

[7]  Limitation  did  not  begin  to  run  against 
Mrs.  Eardley  until  July  3,  1910,  when  she  be- 
came 21  years  of  age.  It  is  true  that  it  Is 
provided  in  article  4628,  R.  S.  1911,  that  ev- 
ery female  under  the  age  of  21  years  who 
shall  marry,  in  accordance  with  the  laws  of 
the  state,  shall,  after  such  marriage,  he 
deemed  of  full  age,  and  shall  have  all  the 
rights  and  privileges  she  would  have,  had 
she  been  21  when  she  married,  and  that  hns 
been  construed  many  times  to  mean  that  the 
statute  of  limitations  begins  to  nm  against 
such  minor  from  the  moment  of  her  marriage. 
Thompson  V.  Craf^,  24  Tex.  682;  Parish  v. 
Alston,  65  Tex.  194.  Bnt  that  rule  has  been 
changed  by  an  act  of  1895.  wherein  it  Is  pro- 
vided "that  limitation  shall  not  begin  to  run 
against  married  women  until  they  arrive  at 
the  age  of  21  years,"  In  suits  for  tbe  recov- 
ery of  real  property.  By  tbe  amendment  of 
1895  (Laws  1896,  c.  30),  the  disability  of  in- 
fancy of  a  woman  as  to  claims  for  real  estate 
la  not  removed  by  marriage,  but  remains  un- 
til she  becomes  21  years  of  age,  at  which 
time  It  begins  to  run;  and  their  claims  to 
land  will  be  barred  In  the  same  time  that 
those  of  others  are  barred.  It  Is  true  tbat  the 
amendment  of  1805  has  no  reference  to  any 
suits  except  those  for  land;  but  as  this  la  a 
suit  for  land,  and  not  to  set  aside  a  Judg- 
ment, It  applies.  If  this  were  a  proceedii^ 
to  set  aside  the  Judgment,  tbe  statute  of  four 
years  would  apply,  and  Mrs.  Eardley  would 
be  barred,  because,  as  to  a  proceeding  of  that 
kind,  the  statute  began  to  run  when  she  mar- 
ried. She  did  not,  however,  seek  to  set  aside 
tbe  judgment,  but  objected  to  Its  use  as  evi- 
dence ot  title  because  It  was  void. 

[S]  While  the  Jiu^ment  was  not  void  and 
could  not  be  attacted  ct^latnally,  a  <Ufrerent 
and  more  difficult  question  is  resented  in 
the  attack  on  ttie  execution  that  was  levied 
on  the  10  acres  to  satisfy  the  balance  of  the 
Jndgment  remaining  after  the  sale  of  the  15 
acres  upon  which  the  vendor's  Hen  was 
fbreclosed.  The  suit  of  D.  &  A.  (^qienheimer 
to  recover  the  purduse  money  and  foreclose 
the  voidor's  Hen  was  Instituted  under  au- 
thority of  the  statute  herein  quoted  as  to  un- 
known belrs,  which  gives  authority  to  sue 
unknown  heirs  In  cases  when  any  property 
(tf  any  kind  has  been  granted  or  accrued  to 
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them  u  bein  of  a  deoeoaed  penon,  wbere 
the  plftlDtiff  has  a  claim  npitiwfr  sacb  heirs 
relative  to  such  propat^f  and  the  qoeetUsi 
arises  as  to  whether,  whtax  such  property 
does  not  satisfy  the  claim,  any  other  proper- 
ty vhlch  came  to  the  h^rs  from  the  deceas- 
ed person  can  be  levied  npon  to  satisfy  the 
balance  of  the  Judgment  Or  In  other  words, 
is  the  proceeding  one  in  rem— that  Is,  as  to 
the  property  alone— or  Is  the  judgment  ob- 
tained, If  the  nnknown  heirs  be  residents  of 
Texas,  one  in  personam  which  can  be  satis- 
fled  ont  of  any  other  jooperty  of  the  estate 
Inhralted  by  the  nnknown  h^rs?  This  qnes* 
Uon  could  have  been  decided  long  since  by 
the  Supreme  Court  of  Texas;  but  a  decision 
of  It  has  been  arolded  In  eaiA  Instance  whi<A 
has  been  brought  to  our  oinislderatlon. 

In  the  case  of  Taliaforro  t.  Butler,  T7  Tex. 
578,  14  S.  W.  191,  unknown  h^rs  were  sued, 
and  the  question  was  folrly  iffesrated  aa  to 
whethw  a  personal  Judgment  could  be  sus* 
talned  against  them;  and,  although  there  was 
nothing  in  the  record  to  indicate  that  they 
were  nonresidents,  the  Supreme  Court  h^d: 
"The  personal  Judgmoit  for  costs  rendered 
against  defendants  had  no  greater  validity 
than  any  other  merely  personal  Judgment 
rendered  against  a  nonresident  on  service  by 
publication  alone."  It  might  be  inferred 
from  that  dedslon  that,  if  the  unknown  heirs 
were  residents  of  Texas,  a  personal  Judgment 
could  be  rendered  against  them;  but  It  was 
not  held  directly.. 

The  mlsredtal  of  the  facts  in  the  opinion 
cited  la  adverted  to  in  Kilmer  v.  Brown,  28 
Tel.  av.  App.  420,  67  S.  W.  1090,  in  which  It 
was  said:  "Ttie  record  in  the  case  showed 
that  the  parties  against  whom  the  validity 
of  the  Judgment  was  asserted  were  sued  and 
cited  as  unknown  heirs;  and  there  was  not 
even  any  evidence  aliunde  the  record  to  show 
that  they  were  nonresidents,  for  the  trial 
court  excluded  the  Judgment,  execution,  and 
deed  upon  the  fact  appearing  that  the  de- 
fendants had  been  cited  by  pablicatlon." 

Again  In  the  case  of  Foote  v.  Sewall,  81 
Tex.  659,  17  S.  W.  373,  a  Judgment  of  parti- 
tion against  unknown  heirs  was  held  valid; 
but  an  execution  for  costs  was  held  to  be 
void  because  the  unknown  heirs  were  non- 
residents, and  a  Judgment  in  personam  for 
costs  was  void,  and  consequently  could  not 
form  a  basis  for  an  execution.  The  sole 
ground  of  the  opinion  was  the  nonresldence 
of  the  unknown  helra 

In  Hardy  v.  Beaty.  84  Tex.  562,  19  S.  W. 
778,  31  Am.  St  Rep.  80,  It  was  held  that  an 
execution  for  costs  in  a  suit,  wherein  non- 
resident unknown  heirs  were  parties,  was 
Invalid;  but  the  dedslon  was  on  the  ground 
that  they  were  nonresidents  alone.  In  that 
case  the  status  of  a  Judgment  of  a  domestic 
court  of  general  Jurisdiction  Is  fixed  and  its 
immunity  from  collateral  attack  Is  dearly 
sUted. 

WtaUo  the  Sivrune  Court  has  not  decided 


the  question  at  laras^  except  by  necessary  Im- 
pUcattoi,  the  Comtm  of  Civil  Aweals  In  sev- 
eral Instances  have  not  hesitated  to  declare 
that  if  the  unknown  heirs  are  reGldents  of 
Texas,  perscmal  Judgments  may  be  reodered 
against  them.  In  the  cUed  esse  of  Kllmm  v. 
Brown,  It  was  held:  **A.  posonal  Judgment 
against  a  nonreddoit  cited  by  publication 
rendered  on  such  constructive  notice  is  void 
and  will  not  support  a  sale  of  property  there- 
under. •  •  •  But  the  Judgment  of  a  do- 
mestic court  of  general  Jurisdiction,  having 
Jurisdiction  of  the  subject-matter  rendered 
against  a  d^eodant  dted  by  puUleatlon,  it 
not  appearing  from  the  record  of  the  cause 
that  the  defendant  was  a  nonrraldent  Im- 
ports absolute  verity  and  is  not  subject  to 
collateral  attack."  A  writ  of  wror  was  re- 
fused by  the  Supreme  Court 

In  the  case  of  Watson  v.  McClane,  18  Tex. 
Olv.  App.  212,  46  S.  W.  176,  it  was  held  that 
a  personal  Judgment  was  vaUd  agdnst  red- 
dent  unknown  heirs  who  were  cited  by  pub- 
lication, and  in  siqvort  of  the  decision 
Northcraft  t.  OUver,  74  Tex.  167,  11  &  W. 
1121,  was  dted.  In  that  ease  flu  Suprane 
Court  h^  In  regsiU  to  service  by  publica- 
tion: **We  understand  that  authority  holding 
that  such  service  does  not  confer  jurisdiction 
over  a  nonresldait  of  the  state  does  not 
extend  any  fnrthw,  and  we  bold,  as  hereto- 
fore, that  such  service  upon  our  own  resi- 
dent citizens,  made  in  pursuance  of  our  stat- 
utes, is  binding."  The  Court  of  Civil  Ap- 
peals held,  after  making  the  forcing  quota- 
tion: "Hence  the  Judgment  in  the  partition 
would  be  void  as  to  such  unknown  heirs  only 
as  may  have  been  nonresidents  of  the  state 
at  the  time,  and  to  such  of  them  as  redded 
within  the  state  it  would  be  valid." 

The  conditions  under  which  the  citation  of 
nnknown  heirs  by  publication  is  authorized 
by  the  statute — that  Is,  when  the  hdra  have 
obtained  any  property  from  a  deceased  per- 
son, against  which  any  party  may  have  a 
claim — does  not  limit  the  extent  to  which  the 
Judgment  may  go,  but  is  merely  a  condition 
precedent  to  issuing  such  procesa  The  stat- 
ute does  not  say  that  the  claim  must  be  a 
lien  upon  such  property;  and,  when  the  serv- 
ice by  pid>Ucatlon  Is  complete,  the  resident 
unknown  h^r  Is  In  court  ft>r  all  purposes  In 
connection  with  the  claim  as  much  so  as 
though  thore  had  been  personal  service.  This 
Is  the  effect  of  the  decisions  herein  dted; 
and,  while  most  of  them  are  partition  stilts, 
the  decisions  do  not  Justify  personal  Judg- 
ments for  costs  on  the  ground  of  each  parcel 
of  land  being  responsible  for  its  part  of  the 
costs,  but  on  the  ground  that  the  parties  are 
residents  of  Texas,  have  been  duly  dted  as 
Texas  laws  provide,  and  are  in  court  for  all 
purposes  connected  with  the  subject-matter 
of  the  suit  This  Is  Indicated  In  Pool  v. 
Lamon,  28  S.  W.  363.  The  conditions  In  the 
statute  are  to  protect  unknown  heirs  from 
any  claims  except  those  connected  with  the 
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«atate  from  wblch  they  hare  acquired  prop- 
erty; and,  when  those  conditions  exist,  the 
jad^nent  that  may  he  rendered  against  them 
la  not  necessarily  confined  to  a  specific  par- 
ed of  property;  and  If  there  should  be  a  lien 
on  certain  property,  and  the  sale  of  that 
property  Is  not  of  sufficient  value  to  satisfy 
such  Mea,  there  can  be  no  valid  reason  for 
holding  that  a  levy  cannot  be  had  upon  other 
property  obtained  by  the  heirs  from  the  de- 
ceased penton  to  satisfy  the  debt,  If  the  par^ 
ties  were  properly  Impleaded. 

It  must  be  kept  in  mind  that  there  was  no 
administration  on  the  estate  of  l^omas 
Coble,  nor  any  condition  of  affairs  that  de- 
manded an  administration;  and  we  are  of 
the  opinion  that  all  the  estate  of  ^omas 
Coble  inherited  by  Mrs.  Eardley  was  incum- 
bered with  and  was  sobject  to  the  debt  of  D. 
&  A.  Op[>enbelmer,  independent  of  the  fact 
that  he  had  a  lien  on  certain  of  the  property. 
When  the  suit  of  D.  &  A.  Oppenhelmer  waa 
filed,  it  was  the  only  remedy  they  had,  as 
Thomas  Coble  died  in  18S9,  and  the  Bult  was 
not  filed  until  1897.  State  t.  Lewellyn.  26 
Tex.  797;  Patterson  v.  Allen,  50  Tex.  23. 

[1,11]  The  debts  againsrt  a  decedent  con- 
stitute a  Hen  upon  all  the  property  of  the 
estate  subject  to  the  payment  of  debts.  The 
lien  may  be,  and  should  be,  enforced  by  ad- 
ministration when  it  can  be  done;  but,  if 
It  cannot  be  done,  resort  can  be  had  to  a 
suit  to  enforce  the  Hen.  Moore  v.  Moore,  89 
Tex.  20,  33  S.  W.  217.  Hie  Hen  In  question 
exists  upon  the  property  itself,  and  Is  not  a 
claim  against  the  heirs  of  the  estate.  D.  & 
A.  Oppenhelmer  had  a  lien  on  all  the  ^tate 
of  Thomas  Coble  inherited  by  Mra  Eard- 
ley until  their  debt  was  satisfied;  and.  If 
the  sale  of  one  parcel  of  the  property  did  not 
satisfy  the  debt,  they  could  sell  another;  un- 
der their  judgment.  Just  as  they  could  have 
done  had  there  been  personal  service.  If  D. 
&  A.  Oppenhelmer  had  a  valid  claim  against 
the  estate  of  Thomas  Coble,  as  they  undoubt- 
edly had,  they  could  have  cited  appellants  by 
publication  and  have  obtained  a  Judgment 
for  their  debt,  regardless  of  its  being  secured 
by  an  express  lieu,  and  the  Judgment,  under 
proper  pleading,  would  have  bound  all  the 
property  of  Thomas  Coble  inherited  by  Mrs. 
Eardley .  subject  to  the  payment  of  debts. 
This  logically  follows  the  ruling  that  a  per- 
sonal Judgment  can  be  rendered  against  r^ 
ident  heirs  cited  by  publication  In  a  sum  not 
in  excess  of  the  estate  inherited;  and  judg- 
ment should  have  been  rendered  against  Mrs. 
Eardley,  not  only  for  her  interest  in  the 
15  acres  of  land,  but  also  for  her  interest 
In  the  10-acre  tract,  provided  It  was  Justified 
by  the  pleadings,  as  hereinafter  Indicated. 
While  there  Iiave  been  no  decisions  directly 
on  the  question  of  personal  judgments 
against  unknown  heirs,  there  have  been  de- 
cisions as  to  heirs  known  and  personally  cit- 
ed, which  by  analogy,  would  control  In  re- 
gard to  unknown  h^ra,  and  ws  will  briefly 
review  them. 


In  the  case  of  Mayes  v.  Jones,  C2  Tex.  865, 
opinion  by  Willie.  Chief  Justice,  it  was  held. 
In  regard  to  a  suit  against  heirs:  "The  suit  Is 
in  personam,  and  the  heir  may  show  In  de- 
fense that  he  had  received  no  assets  by  de- 
scent and  prevent  any  recovwy  whatever 
against  himself,  or  Umlt  the  recovery  to  the 
amount  so  received.  The  Judgmwt,  when 
recovered,  is  conclusive  of  the  ftict  that  the 
heir  has  received  assets  to  the  amount  for 
which  It  was  rmdered ;  and  an  execution  is- 
snes  opon  it  as  ih  case  of  any  oth«r  Judg- 
ment in  personam.**  That  decision  was  made 
under  the  present  probate  laws  of  this  state 
whldi  it  is  held  do  not  differ  In  any  matwl- 
al  particular  from  the  atatatea  undw  whldi 
the  cases  of  State  t.  Lewellyn,  25  Tex.  790; 
and  WiAetac  t.  Willis,  56  Tex.  468,  were 
rendered,  and  which  enunciate  the  same  doc- 
trine. 

In  the  case  of  Kauffinan  t.  Wootera,  70 
Tex.  205,  13  S.  W.  540,  Mrs.  Kauffnum  was 
the  sole  devisee  and  legatee  of  her  hiisband, 
and  the  Supreme  Conrt.  through  Chief  Jus- 
tice Stayton,  held:  "When  Mrs.  Kapffman 
rec^ved  the  estate  of  her  husband,  she  made 
herself  liable  for  debts  of  the  estate  to  the 
ext«it  of  the  aasets  subject  to  payment  of 
d^ts  recelTed  by  her.  To  that  extent  she 
became  a  debtor,  and  the  property  In  her 
hands  liable  to  sale  for  paymmt,  as  It  waa 
in  the  hands  of  her  ha^nd.**  A  penxmal 
Judgment  against  Mrs.  Kauffman  waa  af- 
firmed; tt  having  been  alleged  that  she  had 
received  property  in  excess  of  the  debt  from 
her  husband. 

Both  of  the  dedslona,  immediate  here- 
inb^bre  dted,  have  been  questioned  In  the 
case  of  BUnn  t.  UcDonald,  02  Tex.  604,  46 
S.  W.  787,  48  S.  W.  571,  60  8.  W.  031,  In 
regard  to  th^  bidding  tiut  the  debts  ot  a 
deceased  perstHk  would,  not  carry  with  them 
a  lien  m  all  hla  pn^rty  except  that  ex- 
empted by  law  to  his  h^rs.  The  original 
decision  In  BUnn  t.  McDonald  senns  to  have 
been  based  sranewhat  on  tba  absence  of  a 
section  88  from  the  statutes;  but  In  the  (Sto- 
lon on  rehearing  it  was  admitted  that  the 
section  was  not  mnltted  from  the  statute^  but 
the  original  opinion  was  adhered  to.  The 
only  questloa  In  that  case  was  whether  a  pe- 
tition which  did  not  specify  and  name  the 
property  that  had  come  Into  the  custody  and 
possession  of  each  heir  waa  subject  to  donur- 
rer.  The  decision  was  that  it  was  so  subject 
While  the  writer  doubts  the  soundness  of  the 
opinion,  which  is  in  the  face  of  every  dedslon 
in  Texas  on  the  subject,  still  it  would  not  mili- 
tate against  the  judgment  In  this  case,  which 
must  be  tested  by  the  rules  applicable  to  col- 
lateral attacks  on  Judicial  i»oceedlngs. 

[11]  There  can  be  no  doubt  that  If  D.  A  A. 
Oppenhelmer  alleged  in  their  petition  that 
tbe  unknown  beira  of  Thomas  Coble  had  in- 
herited two  tracts  of  land  from  him,  one  of 
15  acres,  on  which  the  plaintiffs  had  a  ven- 
dor's Il«i,  and  10  acres  of  land  on  which 
they  had  a  statutory  lien,  and  prayed  that 
the  vendor's  lien  be  foreclosed  on  the  15 


Digitized  by 


700 


IM  80DTHWE8TBBN  BBFOBTBB 


CTex, 


acm,  and  that  It  be  sold,  and  that,  If  It  did 
not  sell  for  oungb  to  cancel  tiKir  debt,  then 
tbat  an  ezecotion  be  levied  on  tbe  10  acres 
for  the  b^nce,  and  i«oof  bad  been  Intro- 
duced to  sustain  the  auctions,  the  Judg- 
ment and  execution  would  be  valid,  even  un- 
der the  views  enunciated  In  Bttnn  v.  McDon- 
ald. If  tliat  pn^oflltlon  be  soundt  wblch  It 
undoubtedly  is,  thai  In  a  oollatonl  attatA  It 
will  be  presuDied  that  those  necessary  mat- 
ters were  alleged  and  inroTed.  Treat  t. 
Maxwell,  82  Ue.  76k  aa  Aa  08;  GUytoa  t. 
Hurt,  88  Tex.  60S,  82  S.  W.  876;  Bfartln 
BobtuBon,  er  Tex.  370^  8  S.  W.  60O;  Endel 
T.  Norrls,  OS  Tex.  S40,  67  S.  W.  25;  Hardy 
T.  Beaty.  84  Tbx.  5S7,  10  S.  W.  778,  81  Am. 
St.  Bep.  8a  Undoubtedly  this  action  was 
not'  a  direct,  but  a  collataal,  attack  on  the 
original  Judgment  Crawford  t.  McDonald, 
88  Tez.  626,  S3  S.  W.  325. 

The  statute  (article  8285,  B.  Stats.  1011), 
which  has  been  in  effect  since  1876^  pro- 
vldes  that,  when  a  paroit  dies  Intestate,  bis 
estate  vests  immediately  in  bis  heirs  at  lav; 
and  all  of  such  estate  shall  be  Uable  and 
subject  in  the  hands  of  the  heirs  to  the  pay- 
ment of  the  debts  of  tbo  deceased.  In  this 
case  at  least  one-halt  of  the  two  tracts  of 
land  Tested  In  Mra.  Baidley,  the  sole  hcdr  of 
her  father,  Thomas  Coble,  upon  Ids  death; 
and,  there  being  a  debt  outstanding  against 
him  in  fkT(Hr  of  D,  ft  A.  Onpenheimer,  both 
tracts  lndq)endrat  of  the  vendor's  lien,  were 
liable  and  subject  to  that  debt  When  they 
Institnted  their  Ouit,  the  allegations  of  the 
petltl(m  necessarily  disdoeed  the  &ct  that 
the  ddbt  was  one  Incurred  by  the  deceased 
parent,  and  that  the  unknown  heir,  Mrs. 
Kardley,  was  Uable  for  that  debt  to  the  ex- 
tent of  the  property  she  had  Inherited  firom 
her  father.  The  Judgment  and  execution  In 
the  case  against  her.  obtained  for  D.  ft  A. 
Oppenbelmar  nothing  but  what  the  law  di- 
rects and  Justice  demands ;  and,  to  the  mind 
of  the  wrltOT,  theories  as  to  what  the  plead- 
ings in  rndti  a  case  should  contain  are  of  no 
practical  use  whatever.  When  a  Judgm^t  Is 
rendered  against  an  heir  for  the  debt  of  a 
deceased  parrait  the  law  fixes  the  liability 
of  the  hdr,  independent  of  what  the  Judg- 
ment may  recite;  and  any  attempt  to  levy 
upon  and  sell  the  property  of  the  heir,  which 
was  not  obtained  from  the  deceased  parent, 
would  be  utterly  null  and  void,  and  could 
not  affect  its  title.  Therefore  the  writer 
falls  to  see  the  force  of  any  decision  which 
may  theorize  as  to  what  pleadings  should 
contain  so  as  to  bind  heirs  for  debts  of  a 
parent  Presumptions  have  been  indulged  In 
in  this  opinion  as  to  what  the  pleadings  con- 
tained In  the  orlE^nal  case,  simply  In  defers 
ence  to '  the  opinion  In  Blinn  v.  McDonald, 


and  not  ttiat  certain  allegations  In  wmA 
pleadings  were  deemed  important  The  law 
required  the  pleadings  to  show  that  the  claim 
related  to  the  [noperty  of  a  deceased  pwson. 
and  the  law,  not  tbe  Judgment  Axed  tt»  Ba* 
Ullty  <a  tho  unknown  heir. 

[It]  If,  as  contended  by  appdlants,  tbe 
entire  proceedings  In  the  suit  of  D.  ft  A.  Op- 
penheUner  v.  Unknown  Heirs  <tf  ^uranas  Gbb- 
le  were  null  and  void,  the  superior  title  to 
the  15  acres  ot  land  stlU  remained  in  tJie 
plalnUffo,  and  appellants  could  never  recover 
it  wlOiout  paying  or  olEerinK  to  pay,  the 
purchase  money.  Northcraft  v.  OUw,  74 
Tex.  102,  11  S.  W.  1121.  As  said  In  tliat 
case:  "But  If  tbe  property  so  purchased 
was,  at  the  time  of  the  purchase,  ^iai%ed  or 
incumbered  with  the  debt  for  which  it  wks 
sold,  then.  Independently  of  the  legal  pro- 
ceedings under  which  it  was  aiM,  we  Uiink 
the  rule  that  the  purchase  money  must  be 
restored  before  the  property  can  be  recovered 
back  by  its  ownw  or  his  belrs  does  a.ppiy. 
The  i^opoty  of  the  deceased  was  in  tliis 
case  charged  with  tbe  payment  at  his  debts. 
This  charge  was  superior  to  the  claims  of 
the  helTB.**  The  decision  is  broad  enous^  to 
sustatai  the  proposition  that  appellants  could 
not  recova  a  Judgment  for  any  at  the  land 
without  paying  off  the  whole  of  the  inddit- 
edness  due  by  Thomas  Coble. 

[IS]  There  is  no  merit  in  the  claim  that 
D.  ft  A.  Oppenheimer,  having  chosen  a  null 
and  vfdd  method  to  enforce  their  claim, 
thereby  lost  their  superior  title  to  the  land. 
There  is  no  authortty  tot  such  proposition. 
The  doctrine  of  election  can  only  apply  when 
tltere  are  two  or  more  methods  of  enforcing 
a  dalm;  and  If,  as  aK>eI]ants  say,  the  suit 
instituted  was  a  nullity,  the  plaintiffs  there- 
in could  not  elect  because  they  had  but  one 
way  to  obtain  relief,  and  that  through  an 
action  for  the  land.  That  is  clearly  sus- 
tained by  the  de<dsIon  In  Gardener  v.  Grif- 
fith, 03  Tex.  355.  56  S.  W.  314,  cited  by  ap- 
pellants, wU(di  holds  that  If  the  right  to 
foreclose  Is  destroyed  by  a  plea  of  Umita- 
Uons,  the  vendor  may  sue  for  the  land. 

A^iellees,  by  vir}:ue  of  th^  crosa-nsslgn- 
ments,  request  this  court  to  render  Judgment 
In  th<^r  favor  for  the  five  acres  of  land  de- 
creed by  the  trial  court  to  Mrs.  Eardl^: 
but,  as  the  court  did  not  admit  the  execu- 
tion nor  the  deed  made  thereunder  in  evi- 
dence, there  is  no  basis  for  rendition  in  this 
court  Eldson  v.  Beeder,  101  Tex.  202^  105 
S.  W.  1113. 

The  Judgment  will  be  affirmed  In  every 
particular  except  as  to  the  five  acres  ont  of 
the  ten-acre  tract  adjudged  to  Mrs.  Eardley, 
and  as  to  tbat  the  Judgment  is  reversed,  and 
the  cause  remanded. 
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DUPREB  T.  SAYAOB  «t  «L 

(Oourt  of  Civil  Appeals  of  Texas.  AmarlUo. 
Feb.  ia,  191S.   Bebeariof  Denied 
l^LKb  8,  191S.) 

1.  VbHDOB  AM9  PUBGHAOEB  (|  180*>-^l&BZn- 

ABLE  TmjB—PaAUD—DAiLaoBa— Cloud  oh 
Title. 

Where  a  grantor  had  been  deeded  land  with 
a  covenant  to  grant  a  strip  for  a  street,  hot  he 
platted  the  whole  into  Iota,  althoogh  inch  cove- 
Bant  did  not  provide  for  forfeltnie  tor  nonper* 
fonnance,  sncn  strip  was  in  the  nature  of  a 
trost,  and  there  was  snch  a  clond  on  tiie  lota, 
Inclnding  each  strip,  as  to  render  the  title  nn- 
marketable. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser.  Cent  Dig.  SS  21^  240.  247;  Dec. 

Dig.  i  m* 

For  other  definitions,  see  Words  and  Phrases, 
TOL  2,  pp.  1233-1235.] 
3.  FUUD  a  14*)— WABRAimss— Dauagks. 

Where  a  vendor  of  land  of  which  the  title 
was  not  marketable  by  falsely  representing  that 
he  had  good  title,  and  that  be  had  it  examined, 
led  a  grantee  to  buy  it  without  examining  the 
title,  althoogh  the  grantee  could  not  recover  on 
the  general  warranty  where  he  had  not  been 
ejected,  he  could  recover  damages  for  the  fraud. 

[Ed.  Note.— For  other  cases,  see  Fraud.  Cent. 
Dig.  H  0.  10;  Dee.  Dig.  {  14.* 

For  other  definitions,  aee  Words  and  Phrases, 
toL  3.  pp.  2M8-2954 ;  toL  8»  p.  7066.] 

S.  FuTTD  a  60*)— RnoDT  OF  PuwouaxB  or 

TJimARKKTABU  TlTLI— MeASUU  OF  DAH- 

Where  a  buyer  of  a  lot,  the  title  to  a  strip 
of  which  was  nnnuu^cetable,  set  np  damages  in 
an  action  for  the  price  tor  nmnd  of  his  grantor, 
he  could  recover  as  'one  item  of  damages  the 
coet  of  moving  hie  house  which  be  had  built 
partly  on  that  strip,  although  he  had  not  yet 
moved  the  house,  ud  ml^t  new  have  to 
move  it. 

[Bd.  Note.— For  othw  eaaea,  see  Frand.  Gent 
Dig.  166;  Dee.  Dig.  I  6a*] 

Ainwal  from  District  Court,  Lubbock  Coun- 
ty; W,  B.  Spencer,  Judge. 

Acdon  by  3.M.  Dupree  against  J.  B.  Bar- 
aga and  anotbw.  Judgmoit  for  defiendants, 
and  plalnUff  appeals.  Modified  and  affirmed. 

Bean  &  Klett,  of  Lubbock,  for  appellant 
W.  D.  Benson  and  W.  F.  Schendi,  both  of 
Lubbock,  for  appellees. 

HBNDEICKS,  J.  The  appellant,  J.  M.  Du- 
pree, filed  suit  In  tbe  district  court  of  Lub- 
bock county,  Tex.,  to  recover  on  a  vendor's 
lien  note  for  f  120,  and  for  the  purpose  of 
foreclosing  the  vendor's  lien  securing  said 
note  on  lots  20,  21.  22,  and  23  of  the  Dupree 
addition  to  tta^  town  of  Lubbock.  The  ai>- 
peUant  bad  sold  to  the  defendant  Penney 
tbe  property  above  described,  who  bad  ex- 
ecuted the  above  note  as  a  part  of  the  pur- 
chase consideration  for  said  proper^,  and 
that  afterwards  the  appellee  Penney  had  con- 
veyed to  the  appellee  Savage  two  of  the  lots 
he  had  purchased  from  Dupree,  and  as  a  part 
of  the  consld^ation  for  that  conveyance 
Savage  assumed  tbe  payment  of  the  $120 
vendor's  Hen  note,  executed  by  Penney,  In 
favor  of  Dupree.    In  the  deed  from  tbe  ap- 


pellant Dupree  to  the  appellee  Penney,  and 
also  In  the  conveyance  from  Penney  to  tbe 
app^lee  J,  B.  Savage,  tbere  were  contained 
clauses  of  general  warranty  In  tbe  ordinary 
form  and  in  vogne  in  this  state.  Tbe  appel- 
lant Dupree  bad  prior  thereto  punAased  a 
larger  tract  In  which  these  lots  were  contained 
from  one  B.  B.  L(^n,  who  bad  also  purchased 
it  prior  thereto  f»m  oneThad  Tnbbs,  and  In 
each  of  Oieae  deeds— tbat  la,  from  Tnbbs  to 
Logan  and  Logan  to  Dupree— tbere  Is  a  atip- 
nlation  as  a  part  of  tbe  consid^tion,  as  fol- 
lows: "And  It  la  a  fnrtber  consideration  In 
this  deed  that  tbe  grantee  herein  is  to  pant 
a  strip  fifty  feet  in  wldOi  idong  tbe  east  line 
of  tbe  tract  of  land  boreln  described  and 
conveyed;  also  to  give  and  grant  ten  ftet 
In  width,  a  strip  along  tbe  west  line  of  said 
tract  of  land  hereinafter  described,  both  of 
tbe  said  strips  to  be  granted  and  used  as 
streets  and  alleys."  The  evidence  shows 
that,  after  tbe  appellant  Dupree  bad  pur- 
chased this  property  from  B.  B.  L(^ui«  be 
platted  tbe  same  aa  an  addition  to  the  town 
of  Lubbock  according  to  lots  and  blodu  and 
streets  and  all^a,  and  executed  a  deed  of 
dedication  to  tbe  public  for  Uiat  purpoe^ 
and  that  in  sdllng  tbe  four  lots  above  de- 
scribed to  tbe  appellee  Penney  be  atated  to 
blm  tliat  be  bad  an  abstract  to  said  addition, 
but  that  the  tiUe  was  good,  and  that  be 
would  not  fumlah  an  abstract  of  title  to  tbe 
property.  He  furtber  represented  to  tbe  ap- 
pellee Penney,  after  pointing  out  Oie  lots  to 
him,  that  the  same  had  been  surveyed,  and 
informed  bim  that  the  lots  were  about  40 
feet  wide  by  142  feet  long.  He  further  show- 
ed the  said  Penney  where  to  build  bis  bouse, 
and  stated,  If  be  would  build  it  at  tbe  itoce 
that  he  pointed  out,  that  be  would  let  the  said 
Penney  have  the  property,  and  that  the  house 
TOs  built  In  accordance  with  the  suggestion 
of  the  appellant  Tbe  appellee  Penney  fur- 
ther testified  that  he  believed  that  the  porch 
to  the  boose  was  within  20  feet  of  the  front 
of  said  lots  and  In  the  street  if  tbere  was 
SO  feet  left  for  street  purposes,  and,  If  20 
feet  had  to  come  off  for  street  purposes,  then 
the  front  of  tbe  house  would  be  in  the  street, 
and  would  have  to  be  moved  off  to  be  of  any 
value.  Tbe  said  Penney  did  not  know  tbe 
condition  of  the  title  as  to  the  said  20  feet 
off  of  the  50  feet  Indicated  fn  the  two  deeds 
from  Tubbs  to  Logan  and  Logan  to  Dupree. 
The  testimony  further  evidences  that  tbe 
appellee  Penney  relied  upon  the  statements 
and  representatlona  made  with  reference  to 
the  title  to  tbe  property  and  tbe  status  and 
condition  of  the  lots,  and  that  in  accordance 
with  statements  made  by  the  appellant  Du- 
pree, with  reference  to  tbe  size  of  the  lots, 
he  started  tbe  erection  of  his  bouse  upon  the 
property,  a  part  of  which  was  upon  tbe  20 
feet  which  was  a  part  of  the  00  feet  on  tbe 
east  side  of  tbe  property  sold  to  Dupree  In- 
dicated for  street  purposes.    The  appellee 
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Savage  testified  that  he  asked  Hr.  Penney 
for  an  abstract,  and  that  Penney  told  him 
that  he  had  bought  the  lots  from  Dupree,  and 
that  Dupree  had  said  that  be  had  an  abstract 
and  had  It  examined  and  that  the  title  was 
good,  and  that  Dupree  had  said  that  the  lots 
were  about  40  by  142  feet,  that  Penney  made 
the  same  representations  to  Savage,  made  to 
the  former  by  Dupree,  as  to  the  size  and  lo- 
cation of  the  lots;  and  the  testimony  is  sus- 
ceptible of  the  construction  that,  If  the  said 
Penney  had  not  made  the  statements  with 
reference  to  the  title  to  the  property  for- 
merly made  to  him  by  Dqpree,  as  well  as  to 
the  size  and  location  of  the  lots,  he  would 
not  have  purchased  the  same.  Penney  stated 
that  Mr.  Dupree  was  present,  to  the  best  of 
his  recollection,  at  the  time  he  was  trading 
with  Mr.  Savage,  and  at  the  time  of  bis  rep- 
resentations and  statements  with  reference 
to  the  lots  and  the  title  to  the  property. 
However,  the  witness  Savage  had  no  recollec- 
tion on  the  subject,  although  stating  that  he 
did  rely  upon  what  Penney  said  Dupree  had 
told  bim.  Both  of  the  appellees  in  this  case 
resisted  the  payment  of  the  vendor's  lien 
note,  pleading  a  partial  failure  of  considera- 
tion on  account  of  the  alleged  partial  failure 
of  title  to  said  property,  asking  for  Judgment 
upon  the  warranty,  also  alleging  the  repre- 
sentations from  Dupree  to  Penney  and  from 
Penney  to  Savage,  pleading  damages  on  the 
ground  of  fraud  and  deceit  The  case  was 
tried  befttre  the  district  oonrt  of  Lubbock 
county  without  a  jury,  who  gave  judgmrat 
against  the  said  Savage  and  Penney  for  the 
sum  of  tl66.90  and  $16.08  as  attorney's  fees, 
with  interest  from  liie  date  of  the  Judgment 
at  the  rate  of  10  per  cent  per  annum,  fwe- 
closing  the  lien  only  on  lots  22  and  23,  and 
by  deducticms  rendering  the  final  jnd^nent 
for  9lfi<58  against  appellees. 

[1]  First  The  appellant  Dupree  in  several 
assignments  and  proportions  contests  the  an- 
swer of  the  aivelleeB  and  the  judgment  of 
the  trial  court  on  the  principal  ground  that 
the  stipulation  contained  in  the  deed  from 
Tubba  to  Logan  and  r^ieated  in  the  deed 
from  Logan  to  Dupree  to  grant  ttie  strip  off 
the  property  for  streets  and  alleys  "are  only 
covenants  and  that  for  th^r  breach  Tnbbs 
or  Logan  might  sue  Dupree,  but  that  such 
covenants  do  not  pass  to  the  grantees  as 
they  are  reeled  for  the  benefit  of  the  gran- 
tors," and  to  support  his  contention  cites 
the  line  of  cases  whwe  the  grantee  in  a  deed, 
as  a  port  of  the  consideration  for  the  pur- 
chase of  the  land,  agrees  to  perform  some 
act  which  would  constitute  a  personal  cove- 
nant, and  not  a  condlUon  subsequent  or 
otherwise,  which  would  not  operate  as  a 
ground  for  the  forfeiture  of  the  estate,  or  a 
resdssloD  of  the  contract;  for  example  In 
Hallway  Oa  v.  Tltterlngton,  84  Tex.  218,  19 
S.  W.  472,  81  Am.  St  Bep^  89,  the  Supreme 
Court  held  that  where  the  railroad  company, 
the  grantee,  promised  in  consideration  of  a 


conveyance  of  a  right  of  way  to  construct 
and  maintain  a  station  npon  ttie  land  grant- 
ed without  some  provision  for  a  reversion^ 
altiiougb  there  was  a  nonperformance  of  the 
stipulation  by  the  company,  that  the  title  to 
the  right  of  way  vested  in  the  railroad  com- 
pany, and  the  grantor  would  be  remitted  to 
a  suit  for  damages.  However,  It  will  be 
noted  that  the  court  In  announcing  the  above 
rule,  stated  the  exception  in  substance  that 
If  the  railroad  company,  for  the  purpose  of 
deceiving  the  grantor,  made  false  promises 
and  representations  to  the  grantor,  relied 
upon  by  him  and  for  the  purpose  of  Inducing 
the  grantor  to  execute  tbe  deed,  coupled  with 
the  subsequent  failure  to  perform,  would  be 
ground  for  a  rescission  of  tbe  deed  and  the 
recovery  of  the  land.  In  this  case  the  gran- 
tor, Dupree,  receives  a  deed  from  Logan, 
agreeing  to  grant  a  60-foot  strip  off  the  land 
conveyed  for  a  street  <uid  afterwards  plats 
the  land  Into  lots,  blocks,  ancT  streets,  and 
attempts  with  his  plat  to  take  20  feet  off 
the  strip  he  agrees  to  convey,  and  attempts 
to  convey  to  a  prospective  purchaser  a  part 
of  this  street  to  the  extent  of  this  20  feet 
off  the  street,  making  the  representation  that 
his  title  Is  good  to  the  lota,  and  points  out 
the  boundaries  of  same.  We  are  Inclined 
to  think  that  it  is  snch  a  covenant  In  the 
deed  tbat  previous  grantors  (while  the  grant 
Is  wholly  executory  in  its  nature)  could  com- 
pel Its  execution,  and  that  Dupree  is  a  trus- 
tee to  the  two  previous  grantors  for  tiiat 
purp<»e;  and  while  tbe  title  Itself  may  go 
to  the  crater  of  the  street  or  jffobably  in  this 
instance  to  the  boundary  of  tbe  whole  60 
feet,  still  it  constitutes  such  an  easement 
in  future  npon  the  land  as  to  become  an  in- 
cumbrance, and  to  the  eztoit  that  the  tiUe 
to  the  prcqperty  would  not  be  a  marketable 
one^  and  In  cases  of  fraud  subject  tbe  deed 
to  cancellation,  or  In  tbe  altonutlve,  toe 
damages.  Irrespective  of  whetbw'  the  deed 
contains  any  condition  of  re-entry,  defeas- 
ance^ or  forfUtote.  IrreepectlTe  of  whether 
the  appellee  could  recover  upon  the  war- 
ranty, still.  If  the  title  was  not  a  marketable 
one,  appellees  wore,  we  think  entitled  te 
damages  upon  the  ground  of  fraud  and  de- 
ceit, which  the  evidence  amply  snstalns.  5 
Manpln  on  Marketable  Title,  p.  Bu- 
chanan T.  Burnett  102  Tex.  492,  110  S.  W. 
1141,  132  Am.  St  Bep.  900.  Wbile  the  ease- 
ment here  Is,  strictly  speaking,  not  In  esse, 
however,  we  certainly  think  it  could  be  made 
to  spring  into  existence  by  the  proper  par- 
ties. 

In  a  suit  tor  specific  performance,  in  the 
case  of  Rem  sen  v.  Wlng^i^  112  App.  Dlv. 
234,  98  N.  T.  Bupp.  388,  the  Supreme  Court 
of  Kew  York  held  that  a  vendor  of  land 
agreeing  to  convey  it  with  general  warranty, 
free  from  all  Incumbrances,  Is  not  entitled 
to  a  spedflc  performance  of  the  contract 
when  a  deed,  under  whldi  he  holds  title,  re- 
serves to  an  adjoining  owner  the  privilege  of 
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keeping  the  windows  foreTer  open  that  were 
in  the  faonae  on  the  adjoining  lot,  thon^  In 
the  meantime  a  house  had  been  erected  on 
the  adjoining  lot  without  any  windows  fac- 
ing the  lot  in  qaestlon.  The  court,  after  de- 
fining an  easement,  said:  "The  court  will 
not  force  a  party  to  take  title  where  doubt- 
ful questions  of  fact  and  law  exist  concern- 
ing It,  and  all  the  parties  who  have  a  right 
to  be  beard  upon  the  question  are  not  before 
the  conrL"  While  in  that  case  there  was  an 
assurance  against  incumbrances,  we  certain- 
ly think  that  the  existence  of  a  trust  for  the 
creation  of  one  would  InTolve  the  property 
to  such  an  extent  as  to  refer  It  to  the  ques- 
tion of  "marketable  titie,"  although  the  title 
In  fee  may  still  be  In  the  grantees;  and  we 
>  are  also  Inclined  to  think  that  the  showing 
made  by  appellee  as  to  Its  condition  was 
such  as  to  put  the  burden  upon  appellant  to 
show  it  was  a  marketable  title.  "Thus 
where  the  bnlldlng  upon  the  propwty  en- 
croaches one  inch  upon  adjacent  lota  to 
which  the  vendor  had  no  title,  the  titie  is 
not  marketable,"  and,  "if  adverse  possession 
was  claimed  by  the  vendor,  he  had  the  bur- 
den of  showing  that  such  possession  had 
ripped  into  tiUe."  3  Devlin  on  Real  Eb- 
tat^  p.  2788.  The  house  of  appellees  hav- 
ing been  placed  on  the  proposed  street  cer- 
tainly, in  the  condition  of  this  record,  he 
could  not  conv^  a  marketable  title.  In  the 
case  of  Koch  t.  Strenter,  232  111.  694, 83  N.  E. 
1073,  there  was  a  cwtaln  clause  In  a  deed 
in  the  chain  of  title  in  question  obligating 
the  grantee  to  pay  certain  sums  of  money  to 
a  third  person  (the- estate  having  been  con- 
veyed upon  such  a  condition),  and  the  Su- 
iireme  Court  of  Illinois  held  that  the  accept- 
ance of  the  conveyance  by  the  grantee  with 
buch  clause  Imposes  a  covenant  on  the  gran- 
tee to  discharge  the  obllg^timi,  and  creates 
the  relation  of  trustee  and  cestui  que  trust, 
and  that  "this  trust  b^ng  expressed  In  a 
deed  found  In  a  chain  of  titie,  followed  the 
land  in  the  hands  of  subsequent  grantees"; 
and,  alttiongh  the  court  held  that  the  (flause 
in  the  deed  under  consideratton  was  not  a 
condition  subsequent  however,  on  the  objec- 
tion of  the  appellee  that  the  tiUe  was  not  a 
m^Kdiantable  one,  appellee  was  not  required 
to  acc^  It. 

Judge  N^Il,  of  the  Fourtii  district.  In  tbe 
case  of  Gonnely  Putnam,  61  Tex.  ckv.  App. 
285,  m  S.  W.  165,  In  discussing  a  "marke^ 
able  title,"  says  that  "such  a  title  Is  one  free 
from  reasonable  doubt,**  and  O.  J.  Garrett 
decided  in  the  case  of  Gorbett  t.  McGregor, 
84  S.  W.  27^  that  where  there  was  a  mis- 
represoitation  of  the  title  which  induced  the 
pnrchasa  to  forego  the  examination  at  the 
UUe^  In  order  tlut  his  attention  may  not  be 
broi^t  to  audi  d^bcts,  it  la  aa  much  fraud 
to  suppress  the  truth  as  it  Is  to  utter  a  false- 
hood, and.  while  the  party  was  entltied  to 
rescission,  he  had  the  concurrent  remedy  for 
damages,  where  the  title  waa  not  marke^ 
able;  and  Judge  Brown  of  our  Supreme 


Court  decided  in  tbe  case  of  Buchanan  v. 
Burnett,  102  Tex.  495,  119  S.  W.  U42,  18U 
Am.  St.  Rep.  900,  on  the  matter  of  represen* 
tatlon  of  titie,  that:  "Although  the  state- 
ment made  by  Buchanan  to  Burnett  em- 
bodied a  conclusion  drawn  from  the  facts  rel- 
ative to  the  titie,  it  was  In  effect  a  reiwe- 
sentation  that  the  f&cts  which  would  consti* 
tute  a  good  titie  to  this  land  existed.  It  was 
not  an  opinion  as  to  the  legal  effect  of  known 
facta  and  muniments  of  title  for  which  the 
seller  would  not  be  responsible.  The  igno- 
rance of  Burnett  on  tbe  subject  of  land  tities 
adds  force  to  .the  conclusion  that  the  repre- 
sentations made  by  Buchanan  had  the  effect 
of  a  statement  that  all  tbe  facts  existed 
which  would  constitute  a  good  titie  to  the 
land."  Fraudulent  concealment  of  titie  Is 
ground  for  rescission,  although  the  titie  Is  of 
record.  Campbell  v.  Whittlngham,  6  J.  J. 
Marsh.  (Ky.)  96,  20  Am.  Dec.  241.  An  action 
for  rescission  in  cases  of  this  character  Is  the 
converse  remedy  to  damages.  In  the  condi- 
tion of  this  record  we  decide  that  an  action 
of  damages  for  the  fraud  would  lie. 

[2]  Second.  In  this  case,  under  tbe  deci- 
sion of  Jones*  Hdrs  v.  Paul's  Heirs,  59  Tex. 
41,  decided  by  the  Supreme  Court,  we  do  not 
think  the  appellees  could  recover  upon  the 
warranty,  and  are  remitted  to  tbelr  action 
for  deceit  In  an  action  upon  tbe  warranty, 
"if  a  paramount  titie  Is  positively  asserted 
against  tbe  voidee,  be  la  not  required  to 
make  an  unavailing  and  useless  resistance 
against  a  claim  of  titie  which  is  manifestly 
superior  and  must  prevail.  Under  such  cir- 
cumstances he  may  give  up  tbe  land  to  the 
claimant  and  resort  to  his  wananty.  But 
this  ouster  in  pais  (as  it  Is  called)  does  not 
amount  to  on  eviction  unless  the  superior 
title  has  been  positively  asserted,"  and  "the 
possession  of  the  vendee  under  the  title 
which  he  has  acquired  with  tbe  mrranty  Is 
not  disturbed  by  the  mere  existence  of  the 
superior  title,  and  he  has  no  right  to  pre- 
sume it  will  be  disturbed  until  he  feels  its 
real  pxessure  upon  him."  8.  a,  'supm,  SB 
Tex.  page  46.  The  above  enunciation  seems 
to  be  tiie  unvarying  rule,  and  this  record  la 
not  Bu^^Uve  of  asy  hostile  asaertlon  of  the 
superior  title  In  trust,  or  any  pressure  upon 
tbe  vwdee  by  any  antagonistic  beneficiary  of 
the  interest  and  Oie  stipulation  has  never 
materialised,  stricUy  apeaklnft  into  a  dedi- 
cation for  the  purposes  indicated.  However, 
this  prlndide  does  not  militate  against  the 
action  of  fraud  against  tiie  vendor  for  im- 
posing upon  the  vendees  an  unmarketable 
title  aa  to  a  portion  of  the  lots,  and  assot- 
Ing  damages  therefor;  and  tiie  deftaOants 
are  entltied  to  those  damages  resultant  tmm 
the  fraud. 

[S]  Third.  The  appellant  also  insists  that 
tbe  cost  of  the  removal  (tf  the  house  from  the 
lot  is  not  an  cdonent  of  damages  In  this 
case,  because  tbe  record  shows  the  house  has 
never  been  moved,  and  fnrtlier  says  that 
as  appellee  Savage  recovered  no  Judgment 
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against  appellant  for  damages,  that  the  iat- 
ter  should  not  hare  been  restricted  In  his 
reoorery  to  fl8.09  and  toredosore  of  that 
amount  against  Savage.  It  will  be  noted 
that  appellant  does  not  complalii  of  an  Im- 
proper measure  of  damages,  or  suggest  any 
different  measore  than  the  one  applied  by 
the  trial  court,  and,  as  to  the  cost  of  the  re- 
moral  of  the  house,  we  do  not  think  appel- 
lant can  complain  when  yon  sound  the  doc- 
trine of  compensation.  Am>eUant  Is  bonnd 
to  hare  known  of  the  stipulation  In  his  own 
deed,  accepted  by  him,  as  to  the  street  he 
agreed  to  give,  and,  when  he  platted  a  part 
of  his  property  upcn  the  street  he  agreed  to 
grant.  It  constituted  fraud  upon  subsequent 
purchasers  If  they  were  excused  from  going 
to  the  record;  and  Penney  says  when  he  re- 
peated the  statements  to  Savage  made  to 
him,  Peaney,  by  Dupree,  it  was  his  recollec- 
tion that  Dupree  was  present,  which  fact, 
bowerer,  Sarage  did  not  remember,  but  that 
he  did  rely  upon  'Vhat  Penney  said  Dupree 
told  him";  and  It  will  be  further  noted 
that  Dupree  did  not  testify  In  the  case,  ei- 
ther orally  or  by  deposition,  and  we  find  that 
Dupree  was  present  when  the  statemoits 
were  made.  If  you  resorted  to  a  different 
measure  of  damages,  whether  you  determine 
it  by  proportion  or  by  the  difference  In  the 
market  value  of  the  whole  propwty  with  the 
house  Bltnated  thereon,  based  upon  a  mar- 
ketable and  unmarketable  title,  In  any  evuit, 
the  coflfc  (tf  ranoTlnc  tbe  house  wonld  neces- 


sarily be  an  element  of  damage  In  any  com- 
putation of  damage;.  While  it  may  be  true 
that  the  appellees  would  never  lose  tbe  strip. 
It  Is  also  true  that  the  property  could  not 
be  sold  for  its  fall  value  with  the  cloud  up- 
on tt,  and  any  reasonably  prudent  man  would 
<Hinini«h  the  value  in  purchasing  it  with 
some  deduction,  and  we  do  not  know  of  any 
method  more  reasonable  than  tbe  cost  of  re- 
moving the  bonse;  which  elemuit  ot  damage 
the  appelant  mnst  be  chained  wUh,  in  the 
condition  of  this  record,  as  a  consequNice  of 
his  wronjt  Tbe  oOier  objection  we  think 
technical,  and  under  the  rale  at  iweaesit 
should  not  prevail  The  deduction,  in  ef- 
fect, was  made  as  to  Savage  and  Pomey 
when  the  recovoT  vaa  limited  In  tbe  amount 
stated. 

Fourth.  The  aiv>ellant  ebonld  not  have  been 
denied  hia  foreclosure,  however,  upon  lots  20 
and  21,  in  block  1  of  the  Dupree  addltiw  to 
Lubbodc,  In  Lnbbodc  county,  Ter.,  for  the 
payment  of  the  Judgment  In  bis  favor  against 
Penney  for  f  18.69,  and  we  decree  a  Judgment 
to  that  effect,  and  for  that  purpose  In  bis 
favor  against  the  said  Pomey,  and  for  sudi 
error  we  reform  and  raider  the  Judgment  to 
that  extent  In  bis  favor.  Overroling  all  otli- 
er  assignments,  we  affirm  the  Judgment  in 
all  otbttr  rejects,  idiarglng  the  costs  of  this 
appeal  equallj  between  ani^lftnt  and  B.  B. 
Penney. 

Reformed  uid  rendered  in  part  and  at- 
flrmed. 
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STATE  T.  WOODSON  et  iL 
<8apreme  Ck>art  of  Missouri,  Dl^on  No.  2. 

March  18.  1918.) 
Cbiuimai.  Law  (|  1(K19*)— Awixxatb  Juus- 

DZCnOH. 

The  Supreme  Conrt,  whiclL  hai  appellate 
jurlsdfctioii  of  felonies  oiUy,  has  no  jurisdiction 
ID  a  case  where  the  indictitaent  charged  a  fel- 
ony by  receiving  stolen  goods  of  greater  value 
than  $30,  but  tae  jury  found  the  value  to  be 
less  than  $30,  which  reduced  the  offense  to  a 
misdemeanor. 

[Ed.  Note.~For  other  eases,  see  Criminal 
Igrj.^Cent  Dig.  H  257»-2580;   Dec.  IMg.  i 

Appeal  from  Criminal  Court,  lafayette 
County;  John  A.  Rich,  Judge. 

William  and  Martha  Woodson  were  con- 
victed of  receiving  stolen  property,  and  took 
an  appeal  to  the  Kansas  City  Court  of  Ap- 
peals, which  transferred  the  case  to  this 
court  Case  retransferred  to  tbe  Kansas 
City  Court  of  Appeals  on  motion  of  the  At- 
torney OeneraL 

Clarence  Vivion  and  Chiles  &  Chiles,  all  of 
Lexington,  for  app^lants.  Tbe  Attorney 
General,  for  tbe  State. 

PEK  CCBIAM.  Tbe  defendants  were  joint- 
ly charged  with  having  knowingly  received 
stolen  property  aggregating  the  ralne  of  987, 
under  section  4564,  &.  S.  Ma  1909.  Upon 
a  trial  th^  were  convicted  in  the  drcuit 
court  of  Lafayette  county,  and  th^  punish- 
ment assessed  at  a  fine  of  $100.  They  ap- 
pealed to  the  Kansas  City  Conrt  of  Appeals, 
which  court  transferred  the  case  here  on 
the  ground  that  the  information  chained  a 
felony,  and  hence  tbe  court  did  not  have 
jurisdiction.  The  Attorn^  General  now 
moves  to  retransfer  the  case  to  the  Kansas 
City  Court  of  Appeals  for  the  reason  that 
this  court  baa  no  Jurisdiction,  because  the 
conviction  was  toi  a  misdemeanor. 

A  review  of  the  statutory  provisions  and 
tbe  authorities  of  onr  court  on  the  subject 
of  jurisdiction  In  cases  of  this  character  is 
not  improper  in  this  connection.  In  crim- 
inal cases  .the  appellate  Jurisdiction  of  this 
court  is  governed  by  tbe  grade  of  the  offense 
and  Is  limited  to  felonies.  Article  6,  |  12, 
Const  Ma,  and  section  5  of  the  amendment 
of  1884  thereto ;  State  r.  Zinn,  141  Mo.  829, 
333,  42  S.  W.  938. 

Tbe  term  "felony,"  under  onr  Code,  means 
any  offense  fOr  which  tbe  offender,  on  con- 
viction, shall  be  liable  to  be  punished  with 
death  or  Imprisonment  in  the  penitentiary. 
Section  4928,  R.  S.  Ho.  1909.  The  term  "mis- 
demeanor" Includes  every  offense  punishable 
only  by  flue  or  Imprisonment  in  a  county 
Jail,  or  both.  SecUon  4925,  R.  S.  Mo.  1909. 
Tile  well-known  meaning  of  these  terms 
would  render  reference  thereto  unnecessary, 
except  to  present  an  orderly  statement  of 
the  law  in  regard  to  the  matters  under  con- 
sideration.  In  a  l<»ig  line  of  decisions,  be- 


ginning with  Johnston  v.  State,  7  Ho.  183.  It 
has  been  held  by  this  court,  where  no  class- 
ification Is  made  of  the  offense  other  than 
the  fixing  of  the  penalty,  that  a  felony  is  an 
offense  for  which  the  accused  may  be  im- 
prisoned in  tbe  penitentiary,  although  the 
Jury  may,  if  authorized  by  statute,  InSict 
punishment  by  fine  or  imprisonment  in  a 
county  Jail,  or  both,  and  that  such  finding 
does  not  deprive  this  court  of  appellate  Ju- 
risdiction. State  T.  Melton,  117  Ma  618,  23 
S.  W.  889;  Id.,  53  Ma  App.  646;  State  ex 
rel.  V.  Foster,  187  Ma  596,  603,  86  S.  W.  245; 
State  v.  Herrlck,  168  Ho.  App.  487,  139  ». 
W.  25a  But  where  the  statute  has  classified 
offenses  other  than  by  fixing  the  penalty,  and 
has  prescribed  that  under  a  charge  of  a 
felony,  tbe  accused  'may  be  convicted  of  a 
misdemeanor,  as  in  felonious  assaults,  where 
the  punishment  may  be  for  a  common  as- 
sault (section  4904,  R.  S.  Ma  1909),  and  In 
grand  larceny,  where  the  punishment  may  be 
for  petit  larceny  (section  4549,  R.  S.  SIo. 
1909),  tbe  Courts  of  Appeals  have  appellate 
Jurisdiction.  State  v.  White,  109  Mo.  223, 
19  S.  W.  eS;  State  v.  Saye,  109  Mo.  224.  19 
S.  W.  65;  State  v.  Wilson,  126  Mo.  App. 
302,  806,  103  S.  W.  110;  State  v.  Amos,  165 
Mo.  App.  213,  145  S.  W.  864. 

Cases  are  to  be  found  in  onr  reports  (State 
V.  McMabill,  214  Ma  310,  118  S.  W.  1071; 
State  T.  Wilson,  230  Ma  «47,  132  S.  W.  238; 
Id..  140  Ha  App.  726,  126  S.  W.  996;  State 
V.  McGoveru,  150  Ha  App.  134,  139  S.  W. 
230)  wbidi  announce  a  contrary  rule  In  re- 
gard to  appellate  Jurisdiction  in  nominal 
cases;  but  in  view  of  the  express  terms  of 
the  statutes  referred  to,  which  authorize 
convictions  of  lesser  offenses  when  involved 
in  and  necessarily  proved  in  tbe  lntrodud:lon 
of  tbe  evidrace  In  regard  to  greater  offensM, 
we  ate  of  the  opinion  these  cases  do  not  cor- 
rectly  declare  the  law,  and  are  ther^re 
overruled. 

The  offense  chained  In  the  case  at  bar  is 
in  Its  nature  accessorial  to  that  of  larceny ; 
ite  klnsldp  to  larceny  is  shown  the  statute 
which  prescribes  the  punishment  tor  Its  com- 
mission the  same  as  for  a  like  grade  of 
larceny  (section  4554,  supra) — for  example, 
if  stolen  property  of  the  value  of  $30  or  more 
is  alleged  to  have  been  knowingly  received 
as  in  tbe  case  befi>re  us,  and  it  is  shown 
upon  the  trial  that  the  property  is  of  less 
value  than  $30,  the  defendant  may  be  con- 
victed of  a  misdemeanor.  Thus  it  will  be 
seen  that  tbe  offense  here  charged  belongs 
properly  to  the  class  of  cases  In  which  mis- 
demeanors are  included  In  the  charge  of 
felonies,  and  hence  within  the  appellate  Ju- 
risdiction of  the  Courts  of  Appeals.  We  find 
this  conclusion  sustained  by  our  Supreme 
Court  in  State  v.  Greenspan,  137  Mo.  149,  38 
S.  W.  582,  which  is  as  nearly  on  all  fours 
with  the  case  at  bar  as  one  case  can  be  with 
another. 
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The  omclaslon  from  tbe  foregolnf  Is  tbat 
Ibis  case  duraU  be  reCnuuforred  to  ttaeOonrt 
of  Api>eals,  tbere  to  be  beard  and  detennln- 
cd,  and  It  Is  so  ordered. 


HENLET  T.  SULUYANT. 

{Supreme  Court  of  HiisonrL    DlviBlon  No.  1. 
Feb.  28,  1918.   Rehearing  Denied 
March  IS,  1913.) 

1.  Bbtobication  of  Instbttukitts  (S  10*)  — 
McTDAi,  Mistake— ConTBACTS. 

A  court  of  equi^  can  reform  a  written 
contract,  vhicb,  by  reaiOQ  of  a  mutual  mistake 
of  fact,  fails,  in  a  material  particular,  to  cor- 
rectly express  an  actual  previous  oral  agree- 
ment. 

tEd.  Note^For  other  cases,  see  Refonnation 
of ^stmmentB,  Cent.  EHg.  H  74-^;  Dec.  Dig. 

2.  REFOBHATIOIf    OF  InSTBDIIBNTS    (S  46*)— 

Mutual  Mistake— Evidencb—Qleabness. 
Id  an  action  to  reform  a  contract  to  sell 
real  property,  evidence  held  sufficienUy  clear 
and  certain  to  warrant  tbe  exercise  of  the 
power  to  reform  each  contract  on  the  ground 
of  mutual  mistake. 

[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instrumenta,  Cent  Dig.  |S  157-193;  Dec 
Dig.  S  45.*] 

Appeal  from  Circuit  Court,  Cass  County; 
Nick  M.  Bradley,  Judge. 

Suit  by  James  A.  Henley  against  M.  L.  Snl- 
Uvant  Judgment  for  plaintifl,  and  defend- 
ant appeals.  Affirmed. 

A.  A.  WhltBltt.  of  Hanistrnvlll^  and  James 
C  Bleger.  of  Kansas  City,  Mo.,  fOr  appel- 
lant B.  T.  Bailey,  of  St  Louis,  Chas.  W. 
Sloan,  of  Harrlsonrllle,  and  James  T.  Bar- 
ney, of  Kansas  City,  Mo.,  for  respondent 


BLAIR,  C.  This  la  a  suit  to  reform  and 
enforce,  after  reformation,  a  contract  where- 
by plaintiff  agreed  to  sell,  and  defendant  to 
purcbase,  property  In  the  dty  of  Pleasant 
HIU.  The  contract  description  Is  of  a  tract 
24  rods  wide,  from  east  to  west  and  30  rods 
long,  from  north  to  sonth,  "containing  3 
acres,  more  or  less,"  and  "being  known  as 
tbe  Dr.  James  Dunn,  Jr.,  idace."  The  peti- 
tion allies,  in  effect  tbat  tbe  dimension  from 
north  to  south  sboald  bare  been  given  as  20 
instead  of  30  rods.  The  question  argued  in 
this  court  is  as  to  tbe  sufficiency  of  tbe  evi- 
dence to  eatabllsb  mutual  mistake.  It  will 
be  observed  tbat  tbe  description  by  metes 
and  bounds  io  the  contract  Includes  4Vi 
acres,  and  that  which  tbe  petition  alleges 
to  be  correct  includes  exactly  3  acres.  In 
1866  Dr.  James  Dunn.  Jr.,  acquired  title  to 
tbe  south  2  acres  of  tbe  tract  and  In  1867 
erected  a  residence  thereon,  and  otherwise 
improved  It  and  occupied  it  thenceforward. 
In  1881  one  Phelps  owned  1  acre  adjoining 
Dunn's  property  on  the  north,  24  by  6%  rods, 
and  this  be  sold  to  Dunn,  describing  It  as 


"contaluliiff  one  acre,"  bat  gave  its  metee 
and  bounds  as  24  by  16%  rodSL  Pbdps  bad 
no  title  to  tbe  north  10  rods  of  tbe  parcel 
included  in  the  metes  and  bounds  then  ^Ten, 
thon^  be  did  own  the  aontb  1  acn^  Dnnn, 
until  Us  deatta  In  18S4.  occupied  tbe  8  acres 
to  which  he  bad  title,  and  his  Indoeure,  so 
fiar  as  the  evidenoe  shows,  never  invaded 
any  of  the  north  10  rods  of  the  paro^  de- 
scribed by  metes  and  bounds  In  the  Phdlps 
deed.  For  a  great  many  years  the  fence 
forming  tlw  north  boundary  of  Uie  inelosnre 
around  tbe  residence  erected  by  Dunn  bad 
been  where  It  was  when  tbe  present  contro- 
versy arose.  Owing  to  Dnnn's  long  occupan- 
cy, the  premises  occupied  by  him  became  gen- 
erally known  in  the  community  as  "the 
James  Dunn  place"  w  "tito  Dr.  James  Dnnn 
place."  So  well  was  it  known  by  this  desig- 
nation that  interests  in  its  mm  sometimes 
conveyed  by  that  description,  and  defendant 
through  Us  attorneys.  In  e^ndning  the  ab- 
stract, accepted  these  cuive^ances  as  suffi- 
cient to  divest  the  interests  thus  described. 
As  stated,  none  of  the  ntwthem  10  rods  in  the 
parcel  described  by  metes  and  boands  in  the 
Phetps  deed  and  in  the  contract  was  in  tne 
incloBure  wUch  was  known  as  the  James 
Dunn  place,  and  sevonl  of  Dunn's  heUrs  in 
conveying  Ui^r  interests  Ignored  the  error 
in  Phelps*  deed.  One  of  the  heirs,  however, 
executed  a  deed  of  trust  in  wUch  he  in- 
cluded the  10  rods  and  a  ssle  occurred  under 
tUs  cMiveyance.  His  interest  was  also  sold 
under  execution  and  the  whole  4%  acres 
described  in  the  deed,  mils  description  was 
carried  forward  In  subsequent  deeds,  and 
was  used  In  the  deed  from  one  Arnold  by 
which  plaintiff  acquired  whatever  title  he 
bad.  This  deed  to  plaintiff  did  not  describe 
the  property  as  "tbe  Dunn  places"  but  as 
in  case  of  most  of  tbe  others,  did  give  the 
quantity  conveyed  as  "three  acres." 

In  1901  defendant  moved  to  a  large  farm 
adjoining  Pleasant  Hill,  and  in  1907  seems  to 
have  moved  Into  that  dty.  Be  knew  "the 
Dunn  place,"  and  in  1907  talked  with  plain- 
tiff about  renting  it  but  these  negotiations 
bore  no  fruit  In  the  spring  of  190S  defend- 
ant arranged  to  purchase  the  premises  from 
plaintiff,  and  took  possession  some  time  In 
April,  and  began  repairing  and  papering  tbe 
house,  expending  probably  $150  for  these  and 
kindred  purposes  before  tbe  execution  of  tbe 
written  agreement  May  23,  1908.  D^endant 
moved  his  family  into  tbe  house  about  that 
date,  having  moved  part  of  bis  household 
goods  prior  thereto.  In  tbe  contract  tbe 
premises  were  described  (by  metes  and 
bounds)  as  24  by  30  rods,  "containing  three 
acres,  more  or  less,  *  •  •  said  property 
being  known  as  tbe  Dr.  James  Dunn,  Jr., 
place."  Plaintiff  and  defendant  went  togeth- 
er to  tbe  scrivener,  and  the  latter  and  plain- 
tiff testify  tbe  scrivener  was  told  merely  that 
plaintiff  was  selling  and  defendant  buying 
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the  "James  Dunn  place."  The  scrlTener  ask- 
ed for  the  descriptloo,  and  plaintiff  handed 
him  the  Arnold  deed.  The  description  by 
metes  and  boon  da  (24  by  80  rods)  was,  In  the 
absence  of  the  contracting  parties,  copied  from 
this,  but  to  this  description  was  added,  "said 
property  being  known  as  the  Dr.  James  Dunn, 
Jr.,  place,"  and  "containing  3  acres,  more  or 
less."  On  the  same  day,  under  an  agreement 
to  pay  rent  until  the  trade  was  closed,  defend- 
ant gaye  plaintiff  a  check  "for  rent  Dunn  prop- 
erty month  of  May."  Subsequently,  on  the 
same  agreement,  defendant  paid  $60  "for 
account  rent  Dunn  property."  He  was  then 
and  had  been  for  months  occi^yliig  "t^e 
Dunn  place."  - 

After  the  execution  of  the  contract  sought 
to  be  reformed,  plaintiff  forwarded  an  ab- 
stract as  agreed,  and  defendant  submitted  it 
to  an  attorney,  who  returned  It  with  several 
requirements.  In  one  of  these  he  pointed 
out  that  Phelps  In  his  deed  to  Dunn  de- 
scribed acres  "when  he  owned  only  1 
acre,"  and  that  "at  this  point  James  Dunn, 
Jr.,  owned  a  3-acre  tract,  although  he  had 
deeds  calling  for  4%  acres."  In  another  re- 
quirement, referring  to  a  subsequent  deed  ex- 
ecuted In  1885  by  one  of  James  Duim's  heirs, 
the  examiner  in  construing  that  part  of  the 
description  relating  and  referring  to  "the 
land  conveyed  by  Phelps  to  Dunn"  points  out 
that  it  ''seems  to  cover  the  north  one  acre  of 
the  land  in  guettion."  These  requirements 
were  brought  directly  to  defendant's  atten- 
tion, but  neither  he  nor  his  attorneys  ever 
suggested  that  Phelps'  lack  of  title  to  the 
north  10  rods  described  In  his  deed  to  Dunn 
constituted  a  defect  In  the  title  of  the  tract 
defendant  was  purchasing.  The  require- 
ments were  discussed  by  plaintiff,  and  de- 
fendant and  the  former,  with  defendant's 
knowledge  of  his  intent,  Instituted  a  suit  to 
quiet  title  In  so  far  as  that  was  necessary 
to  meet  the  requirements  made  by  defend- 
ant's attorney.  There  was  Judgment  In  this 
suit  in  January,  1900.  The  abstract  was  re- 
certified to  date,  and,  at  defendant's  request, 
sent  to  him  In  Kansas  City.  Subsequently 
plaintiff  tendered  defendant  a  deed  to  the 
24  by  20  rod  tract,  and  defendant  said  he 
had  the  abstract  and  wanted  to  look  over  It, 
and  woald  let  plaintiff  know  in  a  week.  De- 
fendant then  submitted  the  abstract  to  an- 
other attorney,  who  wrote  plaintiff,  saying. 
In  substance,  that  the  title  was  "not  good  to 
the  three  acres,"  was  good  only  to  the 
ground  inclosed  and  in  defendant's  occupan- 
cy ;  that  this  amounted  to  only  a  little  over 
two  acres ;  that  plaintiff  had  delayed  beyond 
the  date  fixed  by  the  contract  for  closing 
the  trade  and  asking  the  return  of  the  mon- 
ey paid  on  the  contract  and  sums  expoided 
on  the  property. 

J.  y.  Hon  owned  and  for  at  least  15  years 
had  occupied  the  10-rod  strip  which  defend- 
ant claims  was  properly  Included  in  the 
contract    Defendant  knew  of  Hon^  occn- 


pancy  before  he  executed  the  contract  De- 
fendant admits  be  was  present  when  the 
directions  were  given  as  to  drafting  the 
contract  In  suit,  but  says  that  plaintiff  mere- 
ly told  the  scrivener  to  copy  the  description 
from  the  Arnold  deed.  Defendant  also  testi- 
fied plaintiff  told  him  he  owned  part  of  the 
ground  in  Hou's  inclosure.  Plaintiff  denies 
having  made  this  statement  The  Dunn 
place,  as  inclosed  at  the  time  defendant's 
occupancy  began  and  for  some  time  there- 
tofore, contained  about  2%  acres  within  the 
fences.  That  part  outside  the  fences,  but 
included  in  the  description  in  the  deed  ten- 
dered, is  said  to  be  in  certain  adjacent 
streets.  The  abstract  showed  this  fact  by 
a  plat,  but  no  requirement  relating  thereto 
was  made  by  defendant  or  his  attorney,  nor 
does  it  appear  that  any  streets  were  ever  plat- 
ted or  dedicated  by  any  one  owning  the 
property,  nor  that  the  public  has  acquired 
any  rights  by  user.  The  court  gave  Judg- 
ment reforming  and  enforcing  the  reformed 
contract  as  prayed,  and  defendant  appealed. 

It]  The  power  of  a  court  of  equity  to  re- 
form a  written  contract  which  by  reason 
of  a  mutual  mistake  of  fact  foils  in  a  ma- 
terial particular  to  correctly  express  an  ac- 
tual previous  oral  agreement  of  the  parties 
Is  not  questioned.  Neither  is  It  contended 
this  is  not  a  proper  case  for  the  exertion  of 
that  power  If  the  facts  are  as  alleged  in 
the  petition.  It  is  not  suggested  that  equi- 
ties of  third  persons  have  intervened,  nor 
that  plaintiff  has  been  guilty  of  any  culpable 
negligence  in  the  premises. 

[2]  The  sole  error  assigned,  the  sole  Insist- 
ence of  defendant's  counsel,  is  that  the  evi- 
dence adduced  lacks  the  clearness,  cogency, 
and  certainty  requisite  to  warrant  the  exer- 
cise of  the  power  to  reform  a  contract  on 
the  ground  of  mutual  mlstaka  The  question 
presented  is  therefore  purely  one  of  fact. 
In  this  case  the  evidence  is  overcast  with  no 
suspicion  arising  from  long  delay  In  institut- 
ing suit  nor  Is  this  court  under  the  necessity 
of  speculating  as  to  what  explanations  of 
statements  and  conduct  the  hand  of  death 
has  stricken  from  the  record.  The  suit  was 
begun  promptly  upon  the  heels  of  the  first 
claim  made  by  defendant  under  the  error 
in  description  now  sought  to  be  reformed, 
and  both  parties  to  the  contract  Involved 
are  living  and  testified  in  the  case.  Further, 
in  considering  the  evidence,  it  must  be  re- 
membered the  trial  Judge  had  the  witnesses 
and  parties  before  him,  and  deferrace  la 
due  his  findings  by  reason  of  that  fact 

At  the  outset  It  Is  to  be  observed  that  the 
description  in  the  contract  Is  ambiguous.  In 
the  description  by  metes  and  bounds  the 
length  of  the  parcel,  from  north  to  south, 
is  set  down  as  30  rods.  To  the  description 
by  metes  and  bounds  is  added,  however,  the 
statement,  in  effect  that  the  property  in- 
tended  is  "the  Dr.  James  Dunn  place,"  and 
the  atseage  given  corresponds  to  that  part  of 
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tba  descrtptlcm  and  to  Uiat  of  the  tract  de- 
■crlbed  In  plalnttfTs  tendered  deed,  and  not 
to  the  acreage  of  the  parcel  described  by 
metes  and  bounds  In  the  contract  The  evi- 
dence la  cMKrlualTe  tliat  tiie  "Dr.  James 
Dnnn  place"  did  not  Indade,  and  never  had 
Included,  the  10  rods  now  In  dispute.  Dunn 
ndOier  bad  title  to  nor  possession  of  them. 
On  the  contrary,  Hon  had  had  open  posses- 
sion for  many  years,  and  no  claim  is  made 
bis  title  was  in  any  way  defectiTe.  The 
James  Dunn  place  was,  and  liad  long  been 
known,  in  the  community  as  such,  and  de- 
fendant knew  it  by  that  name.  He  took 
possession  of  it,  and  paid  rent  on  it  by  that 
name  before  entering  into  the  conteujt  In 
suit.  His  only  obligation  to  pay  rent  re- 
lated to  the  land  he  agreed  to  buy.  He  and 
his  attorneys  who  examined  the  abstract 
Ignored  the  IC^rod  strip  in  submitting  re- 
qulronents  as  to  the  title.  These  require- 
ments explicitly  recognize  the  fact  Dunn 
never  had  title  thereto.  After  all,  this  de- 
fendant consented  to  plslntUPs  Instituting 
suit  to  qniet  tlUe  to  meet  the  requirements 
made,  whidi  bore  no  relation  to  the  10-rod 
Btxl^  These  things  point  conclusively  to 
the  fact  that  defendant  understood  be  was 
buying  the  James  Dnnn  place  as  known  by 
that  designation.  The  scrlvenw  and  plain- 
tUf  testify  that  the  instructions  given  at  the 
time  the  contract  was  drawn  were  that  de* 
fendant  was  buying  the  Dr.  James  Dnnn 
placa 

It  Is  true  that  defendant  denies  this,  but, 
besides  the  testimony  of  ttie  two  witnesses 
mentioned,  he  Is  confronted  by  tbe  fact  this 
description  was  pnt  into  the  contract  by  the 
scrivener,  though  not  included  In  the  Arnold 
deed  (whlCh  defendant  says  was  all  that  was 
given  the  scrivoi^  from  which  to  secure  the 
description),  and  confronted  also  by  his  own 
conduct,  which  Is  wholly  inconsistent  with 
his  present  claim.'  Under  the  contract  as  re- 
formed, defendant  will  get  all  he  thought  be 
was  buying  In  the  first  place.  ^Diere  is  noth- 
ing In  the  record  to  show  lad^  at  title  In 
plaintiff  to  that  part  of  the  three-acre  parcel 
lying  outside  the  Dunn  inclosure.  As  stated 
above,  no  dedication  of  streeto  was  attempt- 
ed to  be  proved,  nor  was  any  user  sbown. 
Had  defotdant  desired  to  base  an  ailment 
upon  the  exlstoice  of  streets  upon  a  part 
of  the  ground  plaintiff  contracted  to  convey 
it  was  incumbent  upon  him  to  adduce  some 
1^1  evidence  of  Qielr  existence.  This 
court  would  not  be  Justified  in  disturbing 
the  Judgment  on  the  ground  of  the  Insufll- 
dency  of  the  evidence^ 

The  judgment  is  affirmed. 

BROWN,  C,  concurs. 

PQB  CUBIAM.  The  foregoing  oplnlcm  of 
BLAIB,  C,  is  adopted  as  the  opinion  of  the 
court    All  the  Judges  concur. 


BIG08  V.  WESTEN  et  aL 

(Sapreme  Court  of  MissoarL    Division  No.  1. 
Feb.  28,  1913.   Motion  for  Bebearinc 
Stricken  March  15,  1913.) 

L  BaMKBDJTCT   (I  306*)— POWBES  AHO  Du- 
TIBB  OF  TBUSXEK. 

A  trustee  in  bankruptcy  is  the  representa- 
tive of  creditors  only  to  collect  and  adminis- 
ter the  assets  of  the  estate,  and  it  is  not  liis 
da^  to  represent  creditors  in  prosecotinx 
their  claims  to  an  allowance  in  the  oankmptcy 
proceedings  or  to  a  judgment  in  other  courts, 
and  hence.  In  a  salt  by  the  trustee  of  a  l>ank- 
rupt  corporation  against  the  stockholders  to 
collect  the  amount  due  on  their  stock,  it  was 
improper  for  the  trustee  to  appeal  from  a 
judgment  sufficient  to  pay  all  the  demands  ad- 
judged agaiost  the  bankrupt  by  the  lower  court 
at  the  instance  of  another  creditor,  whose 
claim  was  disallowed,  especially  where  such 
other  creditor  was  a  stockholder  and  party  to 
the  suit  and  might  have  himself  appealed. 

tBd.  Note.-JFor  other  cases,  see  Bankruptcy* 
Dec.  Dig.  I  306.*] 

2.  COBFOSATIONS'    (|    240*)  —  LuniUTT  OT 

SlOCKHOLDEBS  TO  CnBDITOBS. 

A  bondholder  of  a  corporation,  who  be- 
came auch  with  knowledge  that  preferred  stock- 
holders had  received  common  stock  as  a  bonus 
under  an  understanding  that  it  should  not  be 
paid  for,  could  not  enforce  his  claim  gainst 
the  corporstion  by  compelling  shareholders  to 
pay  for  such  common  stock. 

[Ed.  Note^For  other  cases,  see  Corpora- 
tions. Cent  Dig.  H  934r942, 10e»-1100%;  Dec. 
Dig.  ]  240.*] 

Appeal  from  St  XjouIs  Ctrcnlt  Court; 
George  H.  Williams,  Judge. 

Action  by  Davis  Biggs,  trustee  In  bank- 
ruptcy of  the  Ellne-Drummond  Mercantile 
Company,  against  Edward  Westen  and  oth- 
ers. From  the  Judgment  plaintiil  appeals. 
Affirmed. 

This  is  an  action  In  equity  to  recover  from 
J.  B.  Johnson  and  other  stockholders  lu  the 
Kline-Drummond  Mercantile  Company,  a  cor- 
poration, payment  of  the  par  value  of  Its 
common  stock  which  had  been  Issued  wltbout 
payment  and  as  a  bonus  to  the  subacrlbers 
for  the  preferred  stock  of  said  corporation. 
In  the  proportion  of  one  share  of  common  to 
every  two  shares  of  preferred.  The  suit  was 
liled  by  the  trustee  in  bankruptcy  by  au- 
thority given  by  the  referee  In  bankruptcy. 
The  petition  did  not  set  forth  the  particular 
creditors  of  the  bankrupt  nor  thdr  re^jectivo 
cbdms,  but  alleged  that  the  llabUlties  of  the 
bankrupt  corporation  were  !n  excess  of  fllSr 
000,  s^d  that  it  had  no  assets  except  its  nn^ 
paid  stock  snbsalpUons;  and  prayed  an 
accounting  between  the  bankmi^  and  the 
several  defendant  stockholders,  and  for  Judg- 
ment against  eadi  of  the  defendants,  and  ex- 
ecution thereunder  for  ODOugh  to  pay  tlie 
debts  of  the  tankmpt 

The  defendants  answered  separately.  TbB 
answer  of  defendant  J.  B.  Johnson  admitted 
the  authority  of  the  plaintiff  to  sue,  and  de- 
nied the  other  allegations.  The  otiier  de- 
fendants set  up  payment  by  them  of  the 
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common  stock  which  tbey  had  received,  and 
prayed  c^tain  aet-offa  for  the  amounts  of 
certain  claUmt  held  by  them  against  the 
bankrupt  The  caae  was  referred.  On  the 
hearing  before  the  referee  It  apx>eared  that» 
prior  to  the  Incorporation  of  the  bankrupt 
company  (Kline-Drummond  Mercantile  Com- 
pan>-)t  a  corporation  known  as  the  "Ameri- 
can Supply  Company"  was  engaged  in  con- 
dactlng  a  mall  order  bostness  through  sales 
made  by  Its  agents;  that  the  stockholders 
of  this  corporation  desired  to  form  another 
which  should  conduct  a  similar  business  on 
a  larger  scale  by  direct  correspondence  with 
purchasers  and  which  would  employ  no 
agents.  To  carry  out  this  purpose,  the  Kllne- 
Ummmond  Mercantile  Company  was  incor- 
porated with  a  caidtal  stock  of  9400,000— 
9160,000  preferred  and  924(^000  common 
stock — each  share  to  be  of  the  par  value  of 
SlOO,  and  the  certificate  therefor  to  recite  It 
to  be  full  paid  and  nonassessable.  It  was 
agreed  by  the  corporation  that  any  subscrib- 
er or  purdiaser  who  ahould  take  and  pay 
the  par  value  of  any  of  Its  preferred  stock 
should  also  receive  as  a  bonns  and  without 
any  further  payment  oiie>taaU  as  mncih  of 
its  common  stock.  These  pn^sals  were  re- 
cited In  Che  pro^ectns  issued  before  the  for- 
mation of  the  corporation  and  exblblta  by 
Its  cUef  pnnnoter,  one  Jcbn  W.  Baker.  Aft- 
er the  issoanee  of  its  prtferred  and  common 
stock  on  this  plan,  there  remained  in  the 
lunds  of  the  new  corporation  1,600  shares  of 
Its  common  stock,  which  were  disposed  of 
by  transfer  to  the  formor  oorporatltm  (the 
American  Supply  COTipany)  tn  axdiange  for 
its  malUi^  list  of  cnstomers.  The  American 
Sniiidy  Company,  after  effecting  this,  ex- 
change, dmated  860  shares  of  the  oonunon 
stock  thus  acquired  by  it  to  the  said  Jokn 
W.  Baker  for  his  SOTvices  In  promoting  the 
new  corporation,  and  divided  the  restdne,  to 
wit,  1,290  shares,  as  a  stock  dlvidoid  among 
Its  own  shareholders.  The  defendant  3.  B. 
Johnson  received  61  of  such  shores.  A  cir- 
cular letter  explaining  this  transaction  was 
mailed  to  each  stockholder  of  the  American 
Supply  Company. 

The  new  corporation,  having  thus  disposed 
«a  Its  prefarred  and  common  stodc,  entered 
upon  its  business  venture  and  soon  there- 
after became  considerably  indebted;  and 
about  July.  lOOl^  Issued  bonds  for  940,00a 
These  were  purchated  by  its  own  directors. 
It  became  also  indebted  in  large  sums  to 
two  banks  and  a  trust  company,  evidenced 
by  notes  indorsed  by  Its  directors.  At  the 
time  of  the  Issuance  of  the  bonds  of  the 
KUne-DmmmoDd  Mercantile  Company,  de- 
fendant J.  B.  Johnson,  Vho  held  Its  prefer- 
red stock  of  the  par  valae  of  $10,000  and 
the  bonus  given  therewith,  and  who  had  also 
received  61  shares  of  its  common  stock  In 
virtue  of  his  holdings  in  the  American  Sup- 
ply Company,  effected  an  ezcbange  of  the 
preferred  ai^  common  stock  so  held  by  hlra 


70» 

for  bonds  of  the  Kllne-I>mmmond  Mercantile 
Company  of  the  i>ar  value  of  his  preferred 
stock.  This  transaction  was  had  through  his 
attorney  under  instructions  otherwise  to  en- 
Join  the  bond  Issue  and  apply  tor  a  recdvor- 
ship.  In  1006  the  board  of  directors  sold 
the  tangible  assets  of  the  corporation  and 
applied  their  proceeds  to  the  payment  of  its 
indebtedness.  This  left  an  outstanding  in- 
debtedness against  said  corporation,  evldenc< 
ed  by  its  notes,  amounting  to  about  ¥78,000. 
This  outstanding  Indebtedness  was  settled 
by  the  agreement  of  John  W.  Baker,  the 
promoter  of  the  corporation,  to  take  care 
of  $10,000  thereof  and  by  the  contribution 
of  $68,000  In  cash  made  by  certain  directors 
and  shareholders  of  the  company  through  a 
Mr.  Held,  appointed  to  act  for  them  and  in 
whose  hands  they  placed  this  sum  for  the 
purpose  of  paying  the  remainder  of  the 
notes,  and  upon  an  agreement  that  they 
should  be  credited  by  the  corporation  for 
full  payment  of  any  liability  against  them, 
respectively,  as  the  holders  of  its  unpaid 
common  stock,  and  that  the  corpwaUon 
should  become  Indebted  to  them  in  the 
amount  of  the  excess  of  tta^  advanconoit 
over  and  above  such  credit  Tba  corpora- 
tion was  further  indebted  In  corroit  ac- 
counts In  sums  iwegating  aboot  «2,700i86, 
and  was  adjudged  a  bankrupt  After  this 
wfu  done  the  notes  of  the  corporation  ac- 
quired by  fbe  agmt  of  the  contributing  pay- 
ors were  credited  1^  ths  amounts  severally 
due  by  than  tax  tba  unpaid  commcm  stodE 
whltdi  Ch^  held.  Tto  credit  thus  given 
amounted  to  988,780  and  left  a  balance  of 
984,260  due  from  the  bankrupt  corporation 
to  Qie  agent  of  said  directors.  Ttds  balance 
was  one  of  the  claims  exhibited  fat  the  Innk- 
mpt  proceeding  on  behalf  of  said  directors. 
There  were  also  exhlUted  in  that  proceed- 
ing the  claims  of  all  the  bond  holders  Qn- 
cludlng  the  daim  of  defendant  J.  B.  John- 
son for  911,9(K!.6q)  aggregating  941,622.60. 

The  referee  In  the  state  court  disallowed 
all  these  claims  wUdi  had  been  filed  in  the 
bankrupt  proceeding  except  the  following: 

St  Tjoais  Steel  Range  Company. . .  9  2,S00  OO 

W.  B.  Gaston  &  Sons   12  00 

H.  H.  Buck   62  56 

James  H.  Christopher   126  80 

J.  B.  Johnson   11,002  fiO 

914,602  85 

With  reference  to  the  item  in  the  above 
statement  of  $11,902.50  claimed  by  J.  B. 
Johnson,  the  referee  held  that  no  assessment 
for  its  payment  could  be  made  against  any 
of  the  persons  who  received  the  common 
stock  of  the  bankrupt  through  the  medium 
of  the  American  Supply  Company.  The  ref- 
eree held  that  defendant  Johnson  was  de- 
barred from  calling  upon  the  holders  of  this 
particular  stock  for  payment  for  the  reason 
that  be  had  taken  some  of  the  same  kind 
himself  with  full  knowledge  that  U  was  nn- 
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paid  and  not  to  be  paid  beyond  10  per  eeat 
of  Its  face  Talne.  The  referee,  however,  held 
that  the  evidence  did  not  show  that  d^end- 
ant  J.  B.  Johnson  knew  that  the  bonus 
stock  given  to  subscribers  or  purchasers  of 
tiie  perferred  stock  of  the  Kllne-Droinmond 
Mercantile  Company  was  not  to  be  paid  for, 
although  he  did  know  that  the  portion  of 
such  common  stock  received  by  himself  as 
a  bonus  for  the  flO.OOO  par  value  of  pre- 
ferred stock  acquired  by  him  was  not  to  be 
paid  for;  nor  did  the  other  testimony  charge 
him  with  such  knowledge,  i.  e.,  that  the  bon- 
us common  stock  so  given  to  other  purchas- 
ers was  not  to  be  paid. 

The  report  of  the  referee  as  to  the  John- 
son claim  and  as  to  certain  other  matters 
was  set  aside  by  the  Judge  of  the  circuit 
court,  who  gave  final  judgment  disallowing 
the  claim  of  defendant  J.  B.  Johnson  in  toto. 

The  defendants,  including  J.  R  Johnson, 
filed  separate  motions  for  a  new  trial,  which 
were  overruled.  None  of  the  defendants 
took  any  appeal  from  the  decree  of  the  dr- 
cnlt  court  The  trustee  in  bankruptcy,  in 
August,  1909,  took  an  appeal  seemingly  with- 
out any  direction  so  to  do  by  the  referee  in 
bankruptcy,  and  only  after  a  contract  with 
the  attorney  of  defendant  Johnson  whereby 
the  expenses  of  the  appeal  should  be  paid 
in  advance  by  said  Johnsoa  The  other  de- 
fendants have  expressed  themselves  In  oral 
argument  as  satisfied  with  the  judgmoit  be- 
low, and  have  filed  motions  to  dismiss  this 
appeal,  alleging,  among  other  grounds,  that 
it  was  taken  by  the  trustee  in  behalf  of  J. 
B.  Johnson  and  not  to  secure  the  payment 
of  any  Just  demands  against  the  bankrupt, 
all  of  which  they  aver  could  be  satisfied  out 
of  the  avails  of  the  Judgment  below.  In 
support  of  this  motion  they  have  filed  cer- 
tified copies  of  two  reports  of  his  proceed- 
ings In  the  matter  under  review  made  by 
the  trustee  to  the  referee  in  bankruptcy. 
These  reports  are,  In  part,  to  wit: 

"The  undersigned  further  represents  that  by 
the  holding  of  the  drcultj  court  in  said  cause, 
the  plaintiff,  trustee  In  bankruptcy  of  the 
Kline-Drummond  Mercantile  Company,  is  al- 
lowed to  recover  against  the  defendant  stock- 
holdem  for  the  payment  of  the  following 
debts  proved  and  allowed  in  bankruptcy,  to 
wit:  St  Louis  Steel  Range  Company,  $2,600.- 
00;  W.  B.  Gaston  &  Company,  $12.00;  W. 
A.  Bnck,  $S2.65;  and  James  H.  Christopher, 
$126.80.  •  •  *  Under  this  Judgment  the 
undersigned  respectfully  represents  that  he 
will  be  able  to  recover  the  amounts  of  the 
aforementioned  claims  in  full,  together  with 
all  costs  of  the  administration  of  the  bank- 
rapt  estate,  including  the  referee's  fees,  at- 
torneys' fees,  fees  of  attorneys  for  bankrupt, 
attorneys  for  petitioning  creditors,  and  at- 
torneys for  trustee,  and  all  costs  of  whatever 
kind  or  nature  whatsoever.  •  •  •  Re- 
spectfully submitted,  [Signed]  Davis  Biggs, 
Trustee." 

"That  outside  of  the  above  balance^  the 


estate  has  no  asset  other  than  tlie  suit  filed 
In  the  circuit  court  against  the  sto(d:hold»s 
of  the  bankrupt  company  to  collect  their  un- 
paid subscriptions  to  the  capital  stock,  be- 
ll^ cause  No.  42/S40,  in  room  3  of  the  cir- 
cuit court  That  final  Judgment  has  been 
entered  in  said  cause,  as  heretofore  report- 
ed, and  an  appeal  has  been  taken  to  tlie  Su- 
preme Court  of  Missouri  by  the  undersigned 
trustee  at  the  request  of  J.  Brooks  Johnson, 
whose  claim  against  the  estate  has  been  al- 
lowed in  sum  of  $11,000.  That  the  appeal 
was  taken  under  an  agreement  between  the 
undersigned  trustee  and  the  counsel  for  J. 
Brooks  Johnson.  That  all  costs  of  the  ap- 
peal be  paid  in  advance  by  Mr.  Johnson. 
The  undersigned  trustee  Is  advised  that  this 
case  will  not  be  set  for  hearing  In  the  Su- 
preme Court  for  some  time.  Respectfully 
submitted.  [Signed]  Davis  Biggs,  Trustee. 
[Signed]  Bland  h  Cave^  Attorneys  fin-  Trus- 
tee." 

The  essential  part  of  the  decree  In  the  dr- 
eolt  court  from  which  the  present  appeal 
is  prosecuted  was  the  finding  that  none  of 
the  bondholders  of  the  corporation  could 
enforce  such  Indebtedness  against  the  hold- 
ers of  Its.  common  stock,  and  that  no  otlier 
creditors  could  do  so  except  those  mentioned 
In  the  above  report  for  the  respective  debts 
therdn  stated.  It  was  not  dalmed  dther 
In  briefs  or  in  oral  argument  that  said  Judg- 
ment of  the  circuit  court  would  not  snfllce 
to  fully  pay  the  total  amount  of  the  d^ts 
due  said  creditors  and  the  expenses  of  the 
proceeding  in  the  bankrupt  'court  and  the 
suit  In  the  state  court  Hence  the  practical 
question  on  this  appeal  Is  whether  or  not 
the  claim  of  defendant  J.  B.  Johnson  shall 
be  established  against  the  bankrupt  estate. 

Bland  &  Cave  and  Stanley  D.  Pearce,  for 
appellant.  Lewis  &  Klc-e,  Stewart  Bryan  & 
Williams,  Harold  R.  Small,  W.  F.  Evans, 
Marion  O.  Early,  and  Frank  K.  Ryan,  all  of  St. 
Louis  (Q.  B.  Silverman,  of  Kansas  City, 
Carl  Otto,  Igoe  &  Carroll,  and  Jalius  T. 
Muench,  all  of  St  Louts,  of  couns^,  for  re- 
spcmdoLta. 


BOND,  J.  (after  stating  the  facts  as 
above.)  [1]  I.  The  trustee  In  banlcruptcy  Is 
in  law  the  representative  of  the  creditors 
of  the  estate  only  in  the  sense  that  it  is  his 
duty  to  collect  for  their  benefit  and  for  due 
administration  In  the  bankrupt  court  all  the 
assets  of  the  estate.  But  it  Is  not  his  duty 
to  represent  any  creditor  In  the  matter  of 
prosecuting  his  claim  against  the  bankrupt 
In  any  court.  The  j>osltlon  of  the  creditors 
as  to  each  other,  in  all  cases  where  the  es- 
tate Is  insuffldent  to  pay  its  entire  Indebted- 
ness, is  one  of  antagonism:  and  the  prosecu- 
tion of  their  respective  claims  to  an  allow- 
ance In  the  bankruptcy  proceeding,  or  a 
Judgment  in  other  courts,  Is  a  matter  which 
concerns  only  the  holders  of  BWh  dalms  and 
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forms  no  part  of  the  legitimate  duties  of  a 
trustee  appointed  to  collect  and  cougerve  the 
estate  of  the  bankrupt  In  order  that  It  may 
be  applied  to  the  payment,  as  far  as  possible, 
of  all  the  debts  and  donands  established 
against  it 

In  the  matter  In  hand,  defendant  J.  B. 
Johnson  appears  to  be  the  only  claimant  who 
felt  aggrieved  by  the  Judgment  of  the  dr- 
cait  court.  He  conld  have  appealed  there- 
from in  his  own  right;  and,  falling  so  to  do, 
it  was  not  the  duty  of  the  trustee  to  take 
that  step  In  hla  behalf.  Neither  was  it  the 
doty  of  the  trustee  to  appeal  In  his  own  right 
as  a  representative  of  the  estate  of  the  bank- 
rupt, if,  as  is  shown  by  bis  reports  to  the 
bankrupt  court,  the  Judgment  of  the  drcnlt 
court  was  available  to  pay  all  the  demands 
adjudged  against  the  bankrupt  We  ttiink 
the  appeal,  under  the  Aicts  shown  In  this 
record,  was  Ul  advised  and  necessaiily  tend- 
ed to  postpone  the  collection  of  enough  assets 
to  pay  the  liabilities  adjudged  against  the 
iestate  in  the  hands  of  the  tnute&  We  do 
not  ascribe  to  the  txnatee  any  improper 
motive  in  the  matter  or  Intentional  wrong* 
doing,  bat  we  do  hold  that  be  misapinehend'- 
ed  the  scope  of  his  duUes,  and  that  the  legal 
servlee>  of  his  attorneys  in  this  court  direct* 
ed  to  the  establishment  of  the  claim  of  de- 
fendant J.  B.  Johnson  axe  not  Justly  charge- 
able to  the  estate  and  should  not  be  compen- 
sated out  of  its  assets. 

We  have  dedded,  however,  to  reserve  a 
ruling  on  the  motion  to  dismiss  the  present 
aiK>^  on  the  ground  that  it  Is  not  prosecut- 
ed in  the  name  of  the  "real  party  in  Interest" 
(R.  S.  1909,  1 1729  et  seq.),  and  have  conclud- 
ed, after  an  examination  of  the  entire  record, 
to  dispose  of  the  question  of  the  enforceabili- 
ty of  the  claim  of  the  defeodant  J.  B.  Jolin- 
son  on  its  merits. 

[2]  II.  The  testimony  in  the  record  shows 
that  the  name  of  J.  Brooks  Johnson  was  on 
the  list  of  subscribers  for  the  preferred  and 
common  stock  of  the  Kllne-Drummnd  Mer^ 
cantUe  Company;  and  though  said  to, have 
been  written  by  the  promoter,  J.  W.  Baker, 
the  fact  remains  that  the  stock  set  out  oppo- 
site his  name  was  received  by  him,  and  that 
he  paid  the  par  value  of  the  preferred  por- 
tion to  the  corporation  direct,  and  received 
without  further  payment  the  same  proportion 
of  common  stock  allotted  to  other  subscrib- 
ers. Hie  Indorsement  on  the  back  of  the  cer- 
tificates is  admittedly  In  his  own  handwrit- 
ing. Upon  this  evidence  and  that  of  other 
witnesses  touching  bis  knowledge  of  the  plan 
of  stock  issuance,  we  find  the  fact  to  be  that 
he  knew  that  the  corporation  was  issuing  its 
eommtm  stock  to  the  subscribers  and  pur- 
diasers  of  Ite  preferred  stock,  with  the  un- 
doatanding  that  nothing  whatever  should  be 
paid  by  the  redpleute  of  ancb  stock.  These 
eonduslou  as  to  the  evidence  wore  reached 
1^  tbe  trial  JudgG^'  and  they  are  aboadutly 


sustained  by  the  weight  of  the  credible  testi- 
mony contained  in  this  record. 

We  further  find  as  a  fact  that  the  defoid* 
ant  J.  B.  Johnson  had  full  cognisance  of  the 
foregoing  facte  at  the  time  he  exdianged  his 
preferred  and  common  stock  for  the  bonds 
of  the  company,  upon  which  he  subseQuently 
sought  to  establish  an  indebtedness  against 
It  In  the  Imnkrupt  conrt  And  that  he  be- 
came a  creditor  of  the  corporation  with  full 
knowledge  at  the  time  that  it  had  Issued  its 
common  stock  upon  an  agreement  that  It 
was  not  to  be  paid  for  by  persons  receiving 
it;  and  hence  that  he  did  not  extmd  any 
credit  to  the  corporation  upon  faith  in  ite 
ability  to  demand  payment  for  ite  common 
stock.  The  law  is  well  settled  In  tliis  stete 
that  no  creditor  of  a  corporation,  who  be- 
comes such  with  knowledge  tbAt  Ito  stock, 
though  purporting  to  have  been  paid  in  full, 
was  in  point  of  fact  neither  paid  nor  to  be 
paid,  but  was  issued  merely  as  a  bonus  for 
tike  subscription  and  payment  for  othw  stock, 
can  Inforce  his  claim  against  the  corporation 
by  compelling  ite  shareholders  to  pay  to  the 
coritoration,  ite  trustee  or  other  represente- 
tive,  any  portion  of  the  stocfe  so  dmated. 
Meyer  v.  Buby.  192  Ma  162.  90  &  W.  821 ; 
Trust  Ca  v.  McMillan,  188  Mo.  567.  87  S.  W. 
933, 107  Am.  SL  Bep;  335;  Shields  v.  Hobart, 
172  Mo.  491,  72  S.  W.  669,  96  Am.  St  Bep. 
529;  Berry  v.  Bood.  168  Mo.  816,  67  S.  W. 
644;  Woolfold  T.  January,  181  Ma  6S7,  83 
S.  W.  432. 

In  the  light  ot  this  legal  princiide  and 
according  to  the  preponderance  of  the  testi- 
mony in  the  record  showing  t3iat  d^endant 
Jolmaou  could  not  have  been  Ignorant  of 
what  every  other  stockholder  knew  when  he 
acquired  his  stock  in  said  corporation,  the 
Judgment  of  the  trial  court  excluding  the> 
enforceabllltr  of  the  bonds  tadd  by  him  Just 
as  it  debarred  all  tba  other  bidders  of  such 
bonds  was  manifestly  right;  and  it  Is  af- 
firmed. 

WOODSON,  P.  J.,  and  LAMM  and. 
GRAVES,  JJ.,  concur. 

HARDINO  v.  BOSSOUBI  PAO.  BT.  CO. 

(Supreme  Court  of  Miasonrl,  DlvlBion  No.  1, 
Feb.  28,  1913.   Motion  for  Rehearing 
Overruled  March  16,  1913.) 

Railway  Accident  —  Railway  Postal 
Clerks— AcTiOK  fob  Death. 

In  an  action  against  a  railway  company 
for  death  of  a  railway  postal  clerk  who  was 
killed  in  a  coUisioa  between  defendant's  trains, 
plaintiff  Aeld  entitled  to  recover. 

Ai^eal  from  St  Louis  drcnlt  Omirt;  Eu- 
gene McQuillln,  Judges. 

Action  by  Lute  M.  Harding  against  the 
Missonil  Phdflc  Ballway  Company.  Judg^ 
ment  tta  plaintiff,  and  dtfmdant  appeals. 
Affirmed. 

See,  also,  232  Mo.  444, 134  S.  W.  641,  Ann. 
Gas.  1912B,  mL 
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Tbls  action  U  for  damages  on  account  of 
the  death  of  WUUam  H.  Harding,  who  was 
a  railway  postal  clerk  and  was  killed  In  a 
collision  between  two  of  defendant's  trains, 
on  one  of  which  he  was  being  carried,  near 
Knobnoster,  Mo.,  July  2,  1908.  The  petition 
alleges  general  negligence  of  the  defendant 
in  the  operation  of  its  railroad  and  trains. 
The  answer  of  defendant  admits  Its  Incorpo- 
ration, Its  business  as  a  common  carrier  of 
passengers,  and  that  "plalntUTs  alleged  hus- 
band" was  on  defendant's  train  when  a  col- 
lision took  place;  avers  that  he  was  riding  on 
a  pass  Issued  at  the  request  of  the  United 
States  government,  by  whom  be  bad  been 
placed  upon  said  car  for  the  purpose  of  dis- 
tributing the  mail  Instead  of  making  distri- 
bution at  stationary  post  offices  of  said  gor- 
emment;  that  the  only  compensation  received 
for  the  transportation  of  the  United  States* 
malls  Is  paid  by  the  government  at  so  much 
per  hundred  pounds;  that  plalntUTs  alleged 
hnsband  was  at  the  time  of  his  injury  In  a 
standing  i>o8ture,  and  was  Injured  on  that 
account;  and  averred  that  he  had  assumed 
all  risk  of  Injury  that  might  occur  to  him 
by  reason  of  the  &ct  that  he  was  so  carried 
on  said  train ;  that  plaintiff  had  received 
from  the  United  States  government  fl,000 
indemnity  or  Insnrance  for  her  husband's 
death,  which  payment  It  alleged  was  a  bar 
to  this  action;  that  the  Injury  sued  for  was 
the  result  of  the  direct  contributory  negli- 
gence of  the  plalntUTs  alleged  husband.  The 
answer  concluded,  to  wit:  "Defendant  de- 
nies each  and  every  allegation  in  said  peti- 
tion contained,  not  hereinbefore  ^pressly  ad- 
mitted." The  evidence  disclosed  that  plain- 
tiff's husband  was  killed  in  the  manner  stat- 
ed in  the  petition;  that  he  was  at  that  time 
earning  a  salary  of  $1,200  a  year;  that  he 
was  the  husband  of  the  plaintiff;  and  that 
the  Injury  occurred  through  the  negligence  of 
a  station  agent  In  falling  to  deliver  or  com- 
municate a  tel^aphlc  dispatch  warning  the 
trains  at  what  point  they  should  pass.  At 
the  concloslon  of  the  tratimony,  the  court 
gave  an  Instruction  at  plaintiff's  request  and 
over  the  objection  of  defendant,  to  wit:  "The 
oonrt  Instructs  the  Jury  that,  undw  the 
pleadings  and  evidence  In  this  case,  yon  will 
return  a  verdict  In  favor  of  the  plaintiff  for 
not  less  than  92,000,  nor  more  than  $10,000, 
in  the  discretion  of  the  Jury."  The  jury  re- 
turned a  verdict  for  $6,500.  The  defendant 
duly  perfected  en  appeal  to  this  court 

R.  T.  Ralley  and  J.  F.  Green,  both  of  St 
Louis,  for  appellant  Olendy  B.  Arnold,  of 
St  X>ouis,  and  Frank  T.  MlUer,  of  Peoria, 
lU.,  for  respondent 

BOND,  J.  (after  stating  the  facts  as  above). 
1.  The  only  question  presented  for  review  Is 
the  correctness  of  the  instruction  set  out  In 
the  foregotaig  statement  Appellant  UtOatB 
that  then  w«re  two  Innea  which  aroM  on  its 


answer  resting  on  matters  In  pais,  and  touch- 
ing which  oral  testimony  was  adduced;  that 
these  issues  should  have  been  submitted. 
This  contention  is  made  on  the  theory  that 
its  answer  denied  the  allegations  of  the  pe- 
tition that  plaintiff  was  the  wife  of  the  de- 
ceased and  that  the  collision  was  n^l^ently 
caused.  But  this  motion  overlooks  the  fact 
that  the  answer  of  defendant  was  neither  in 
the  form  of  a  general  nor  specific  denial,  and 
hence  the  only  issues  tendered  by  It  were 
the  affirmative  defenses  therein  set  up.  As 
to  these,  defendant  adduced  no  evidence  In 
support  of  any  of  them  which  were  sufficient 
In  law  to  preclude  a  recovery.  The  tact  that 
plaintiff  was  an  employe  of  the  govermn^t, 
riding  on  a  pass,  did  not  render  him  any  the 
less  a  passenger  under  the  settled  law  of  this 
state.  Magoffin  v.  Railway,  li)2  Mo.  540, 
15  S.  W.  76,  22  Am,  St  Rep.  79S ;  Mellor  v. 
Railroad,  106  Mo.  460,  16  S.  W.  849,  10  U 
B.  A.  36;  Jones  v.  Railway,  125  Ma  676,  28 
S.  W.  883,  26  Ix  B.  A.  718,  46  Am.  St  Rep. 
514.  Neither  did  the  receipt  by  plaintiff  of 
an  indemnity  on  the  death  of  her  husband 
debar  her  from  bringing  this  suit  As  to  the 
remaining  special  defenses  (contributory  n^- 
llgence  and  assumption  of  risk),  no  evidence 
whatever  was  given  on  the  trial,  and  no  error 
is  assigned  in  the  brief  in  this  court  This 
leaves  the  case  to  rest  on  the  admitted  and 
nndenled  allegation  of  the  petition  that  plain- 
tiff's husband  was  killed  while  occupying  the 
1^1  status  of  a  passenger,  by  the  n^Ugent 
operation  of  defendant's  trains.  This  state 
of  tbe  matter,  in  the  absence  of  countervail- 
ing evidence,  entitled  plaintiff  to  an  Instruc- 
tion to  find  in  her  favor.  St^bens  t.  Koken 
Barber  Supply  Co^  67  Ho.  Ajv*  08T;  WoUt 
V.  OampbeU,  110  Mo.  114, 19  S.  W.  022.  This 
result  was  caused  by  tbe  nnlaslon  of  detenH- 
ant  to  insert  elUier  a  general  or  specific  de- 
nial In  its  answer,  as  antfaorised  by  statute. 
If  the  answer  bad  cfontalned  a  separate  de- 
fmse  of  a  general  denial  or  a  spedflc  dralal 
of  the  lUlegatlons  of  the  petition,  then  tbe 
defendant  would  have  been  mtitied  to  a  mb- 
mission  to  the  Jury  of  any  Issues  thus  Joined; 
but  defendant  did  not  take  tfthor  coone. 
Its  answer  was  a  unit;  it  waa  not  snbdlTlded 
into  paragraphs  or  separate  deftaiaeB,  bnt  tbe 
whole,  including  tbe  last  paragrapb  refemd 
to,  was  set  forth  without  break  m  aepaiaUon 
In  one  continuous  body  of  allegatious. 

It  has  been  repeatedly  ruled  In  tbls  state 
that  sucb  an  answer  does  not  have  tbe  ef- 
fect of  traversing  any  ot  tbe  statements  of 
the  petition,  and  that  tbe  only  issues  arising 
upon  it  are  those  which  are  joined  by  the 
reply  denying  its  affirmative  defenses.  De- 
zell  V.  Fidelity  &  Casualty  Co.,  176  Mo.  loc. 
cit  279,  75  a  W.  1102;  Young  T.  Srfiofleld, 
132  Mo.  650,  34  8.  W.  497;  Boles  v.  Benning- 
ton, 136  Mo.  522,  38  S.  W.  306;  Snyder  v. 
Free,  114  Mo.  300,  21  &  W.  847;  Long  v. 
Long^  79  Mo.  644;  State  t.  Delmar  Jockey 
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Club.  200  Mo.  loc  (A  6S.  61,  82  S.  W.  IBS. 
88  H.  W.  S39. 

Testing  defendant's  answer  by  tbis  rule, 
It  wltl  be  seen  that  tbe  effect  of  Its  express 
admissions  and  the  want  of  a  general  or 
BpedHc  denial  were  sufficient  to  establish 
plaintiff's  prima  fade  right  to  a  recorery, 
and  that  the  Instruction  under  review  was 
proper  unless  it  contained  reversible  error 
In  some  other  respect  than  tbe  failure  to 
submit  to  the  Jury  the  question  as  to  wheth- 
er plaintiff  was  the  wife  of  the  deceased,  or 
whether  the  colllflkm  of  defWidanCB  trains 
was  negligent. 

2.  The  defendant  claims  the  instruction 
was  erroneous  as  to  the  measure  of  dam- 
ages, in  that  It  told  the  Jury  they  must  find 
not  less  than  $2,000.  We  think  there  was  no 
error  In  this:  First,  because  the  negligent 
failure  of  defendant's  servants  to  cause  the 
running  ordem  of  Its  trains  to  be  observed 
was  a  negligence  of  the  kind  referred  to  in 
section  6425.  R.  S.  1908;  and  the  measure 
of  damages  spedfled  In  that  section  was 
properly  stated  in  the  Instruction.  Secondly, 
but  if  the  cause  of  acUon  had  been  one  under 
tlie  succeeding  sections  of  the  statute  (sec- 
tlona  641^  M2T),  still  there  was  no  reversi- 
ble error  In  the  present  Instruction,  for  the 
reason  that  defendant  by  its  instruction  No. 
6  (refused  by  the  court)  asked  the  court  to 
submit  to  the  Jury  that  92,000  was  the  prop- 
er Terdlct  unless  they  should  believe  plain* 
tiff  would  have  received  more  f^m  her  hus- 
band in  "money  or  support"  had  be  not  been 
killed.  This  action  of  deftodant  dearly  In- 
vited any  error  In  the  present  Instruction 
whldi  It  might  have  contained  If  this  suit 
had  been  tnronght  nndra  different  sections  of 
the  statute.  Whltmore  t.  Sup.  Lodg^  etc, 
100  Ua  loc  dt  47,  13  S.  W.  Cllppard 
T.  Ttanslt  Co..  202  Mo.  loc.  dt  446, 101  S.  W. 
44;  Smart  t.  K.  C,  208  Mo.  loa  dt  204,  105 
a.  W.  709,  14  L.  R.  A.  (N.  S.)  666,  123  Am. 
St.  Bep.  416, 13  Aim.  Cas.  832. 

The  Judgment  in  this  case  la  affirmed. 

WOODSON.  P.  J.,  and  GBAVES,  3.,  con- 
cur in  result  IiAMM,  J.,  concurs  in  sepa- 
rate oplnioiL 

I4AMM,  J.  (concurring  In  rault).  Error, 
to  be  reversible  on  apiteal,  must  materially 
affect  the  merits  or  substantial  rights  of  ap> 
pellant  So  the  statutes  ordain,  and  so  runs 
the  good  sense  of  the  thing.  All  things,  says 
Coke,  are  sustained  or  impugned  either  by 
reason  or  authority.  The  rule  In  regard  to 
reTerslble  error  may  rest  on  dther. 

Quicked  by  such  precepts  It  is  plain  that 
on  all  the  fftcts  of  this  case,  there  was  no 
reversible  error  in  the  instniction.  This,  be- 
cause: On  tbe  proof  educed  and  admissions 
there  was  only  one  aide  to  the  case.  Observe 
the  witnesses  were  uncontradicted  and  un- 
impeached  by  direct  testfanony  or  by  the 


physics  of  the  matter.  Therefore  there 
could  have  been  only  one  Just  result 
that  reached.  Moreover,  in  ultimate  legal 
effect  liability  was  assumed  to  exist  as  a 
matter  of  law  by  both  parties.  I  do  not 
mean  that  d^endant  In  so  many  words  ad- 
mitted UabiUty,  but  what  It  did  In  its  plead- 
ing accompanied  by  what  it  failed  to  do  in 
its  proof  was  tantamount  to  that  Hence 
the  technical  error  of  directing  a  verdict  In 
no  way  affected  the  merits.  When  only  one 
result  is  possible  and  would  be  tolerated  or 
allowed  to  stand  by  the  court,  as  here,  why 
in  reason  may  the  court  not  say  so  and  have 
the  matter  over  with?  Under  the  peculiar 
facts  of  this  record  (and  putting  my  concur- 
rence on  that  sole  ground),  I  concur  in  the 
result  reached  by  my  learned  Brother  BOND, 
but  I  do  not  agree  that  the  answer  raised 
no  issue  of  fact  because  of  its  form.  As- 1 
understand  our  decisions,  such  has  not  been 
hitherto  the  trend  of  tbe  doctrine  of  this 
court  The  unhappy  form  adopted  has  been 
critidsed;  but  to  let  a  case  break  on  such 
mere  form  of  answer,  where  it  was  unas- 
salled  below  and  the  merits  are  here  for  ad- 
judication, has  not  been  the  rule.  The  prac- 
tice of  the  court  is  the  law  of  the  court 
(cursus  curlie  est  lex  curiae).  In  Long  v. 
Coai  Co.,  283  Mo.  loc.  dt  782  et  seq.,  136  S. 
W.  673,  the  cases  on  this  head  are  reviewed. 


STATE  V.  LANGLBT. 

(Supreme  Court  of  MiBsoari,  Division  No.  2. 
March  12,  1813.) 

1.  Passkt  and  Child  (|  17*)  —  Offense 

AGAINST  Child  —  Failuee  to  Suppobt  — 

Evidence — Sufficiency. 

In  a  prosecution  under  Bev.  St  1909,  | 
4^2,  for  failing  to  support  accused's  infant 
children,  evidence  held  insufficient  to  show  that 
it  was  without  lawful  excuse. 

[Ed.  Note. — For  other  cases,  see  Parent  and 
ChUd.  Cent  Dig.  U  176-181;  Dec.  Dig.  {  17.*] 

2.  Parent  and  Child  (|  17*)  —  Oifbnse 

AGAINST  Child  —  Failure  to  Suppobt  — 

Burden  of  Proof. 

In  a  prosecution  of  a  parent  under  Rev. 
St  1909,  1  4492.  for  failure  to  support  his 
infant  children,  the  burden  la  on  the  state  to 
establish  every  constituent  element  of  tbe  of- 
fense, indudlng  proof  of  refusal  or  neglect  to 
provide  necessary  food,  clothing,  or  lodginf, 
want  of  lawful  excuse  for  such  refusal,  and 
resulting  danger  to  the  child's  life  or  health. 

[Ed.  Note. — For  other  cases,  see  Parent  and 
Child,  Cent  Dig.  Ii  176-181;  Dec  Dig.  |  17.*] 

3.  Parent  and  Child  (|  17*)  —  Abandon- 

ICENT— INSTBDCTIO  N8. 

In  a  prosecution  under  Sev.  St  1909,  S 
4492,  for  refoslng  or  neglecting  to  provide  nec- 
essary food,  dotning,  or  lodging  for  accased's 
infant  children,  it  was  not  prejudicial  error  to 
instruct  that  to  convict  the  Jury  must  find 
that,  without  lawful  excuse,  accused  "knowing- 
ly failed."  refused,  or  neglected,  etc. 

[Ed.  Note,— For  other  cases,  see  Parent  and 
Child,  Cent  Dig.  H  176-131;  Dec.  Dig.  1 17.*] 


•For  «U«r  OMM  mm  same  twla  and  swtien  NUHBBR  in  Dm.  Dig.  *  Am.  Dig.  Kay-No.  BwlM  *  BVr  ladczw 
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4.  Pabkmt  ahd  Child  (|  17*)  —  CiuiniTAi. 
Law  (J  761*)— Offembe  against  Child— 
Neoxj:ot  to  Sitfpobt — Instbdctions. 

In  a  prosecution  under  ReT.  St  1909,  | 
4492,  for  neglect  of  accused's  child,  an  In- 
atmction  that  thoagb  accused  wUlfollr  refus- 
ed or  neglected  to  provide  for  his  infant  chil- 
dren, "as  shown  by  the  evidence,"  etc.,  he 
could  not  be  convicted  unless  such  refusal  en- 
dangered their  lives  or  health,  etc.,  was  erro- 
neous aa  failing  to  reqoire  ooch  rdasal  to  be 
without  lawful  excnae,  and  aa  assaming  that 
certain  elements  of  the  offense  were  proven. 

[Ed.  Note.— For  other  cases,  see  Parent  and 
Child,  Cent.  Dig.  §§  176-181;  Dec.  Dig.  S  17;* 
Criminal  Law.  CenL  Dig.  |S  1731,  17^,  1754- 
1704,  1771;  Dec  Dig.  |  761;*  Homicide.  Cent 
Dig.  i  682.] 

Ai^ieal  firam  Hannibal  Court  <tf  Common 
Pleas;  wniiam  T.  Bai^and,  Judge. 

John  Laugl^  was  convicted  of  n^lecting 
to  provide  tor  Infant  diildrm,  and  he  ap- 
peals. Reversed  and  remanded. 

At  the  January  term,  1912,  of  the  Han- 
nibal court  of  conunon  pleas,  the  defendant 
was  convicted  for  violation  of  the  provisions 
of  section  4492,  R.  S.  1909,  which  said  sec- 
tion is  as  follows:  "If  any  mother  of  any  in- 
fant dilld,  under  the  age  of  sixteen  years, 
or  any  father  of  any  such  Infant  cfaild,  bom 
In  or  legitimatized  by  lawful  wedlock,  or 
any  person  wbo  has  adopted  any  such  Infant 
child,  or  any  master  or  mistress  of  an  ap- 
prentice, under  such  age,  or  other  person  hav- 
ing the  legal  care  and  control  of  any  such  In- 
tent shall,  without  lawful  excuse,  refuse  or 
neglect  to  provide  for  su<Ai  infant  or  appren- 
tice necessary  food,  clothing  or  lodging,  or 
shall  unlawfully  and  purposely  assault  such 
Infant  or  apprentice,  whereby  his  life  shall 
be  endangered  or  hia  health  shall  have  been 
or  shall  be  likely  to  be  permanently  Injured, 
the  person  so  offending  shall,  upon  convic- 
tion, be  punished  by  imprisonment  In  the 
penitentiary  not  exceeding  three  years,  or  by 
imprisonment  In  the  county  Jail  not  exceed- 
ing one  year,  or  by  a  fine  of  not  more  than 
one  thousand  dollars,  or  by  both  such  fine 
and  imprisonment"  Defendant's  punishment 
was  assessed  at  two  years  dn  the  peniten- 
tiary. He  appeals  to  this  court 

The  state's  evidence  tended  to  prove  the 
following  facts:  Defendant  and  his  wife, 
Sadie  Langley,  had  been  married  about  25 
years,  and  had  three  children  living  at  the 
time  of  the  trial,  each  under  the  age  of  16 
years.  During  tbe  greater  portion  of  the  five 
years  preceding  the  day  of  the  trial,  defend- 
ant and  his  wife  bad,  by  mutual  consent, 
lived  apart;  she  having  the  three  children 
with  her.  During  this  period  the  husband 
and  wife  were  in  continuous  litigation,  each 
trying  to  procure  a  divorce  from  the  other. 
Three  or  four  different  suits  were  brought; 
but  neither  party  was  decreed  a  divorce. 
Tbe  final  separation  of  husband  and  wife 
occurred  in  August,  1909,  at  which  time  the 
wife,  taklDg  Uie  dilldren  and  mkuo  at  the 
household  fnmltnre  wltti  her,  rwnoved  to 


what  was  known  as  the  Shamrock  building. 
In  tbe  dty  of  Hannibal,  Mo.,  and  she  and  the 
children  continued  to  live  there  until  the 
latter  part  of  January,  or  first  part  of  Ttit- 
ruary,  1911,  when  she,  taking  tbe  children 
with  her,  went  across  the  river,  and  onto  a 
farm  In  Illinois,  to  work  for  a  termer. 

From  August  1909,  tlU  about  January  25, 
1911,  defendant  paid  fl5  per  month  to  bis 
wife  to  aid  in  providing  for  tbe  children. 
These  payments  seem  to  have  been  made  in 
comi^llance  with  an  order  of  tbe  court  in 
which  one  of  the  divorce  proceedings  was 
pending.  Just  before  defendant's  wife  re- 
moved, with  the  children,  to  Illinois,  she  told 
him  that  she  was  going  to  take  the  children 
and  go  to  Illinois  to  work  for  a  man  named 
Gre^,  who  was  to  give  her  ^  a  week  and 
provide  a  home  for  herself  and  children.  De- 
fendant consented  to  her  going  and  taking 
the  children  with  her,  and  then  told  her  tliat 
he  was  going  to  bis  half  brother's,  at  St 
Joseph,  Mo.  The  wife  and  chlldrm  remained 
in  Illinois  for  .about  three  months,  and  until 
she  became  sick,  when  she  returned  to  Han- 
nibal and  went  to  her  mother's  hous^  where 
she  remained  side  for  a  few  weeks,  and 
then,  on  May  15,  1911,  she  with  her  children, 
again  went  to  live  at  the  Shamrock  bnildins. 
On  iMay  18, 1911,  defendant  returned  from  St 
Joseph  to  Hannibal,  and  was  arrested  three 
days  later,  charged  with  this  offense^  De- 
fendant had  no  notice  or  knowledge  of  tbe 
return  of  his  wife  and  children  to  Hannibal 
until  May  18,  1911,  the  date  of  his  return. 
The  wife  testified  that  she  knew  defendant's 
half  brother  in  St  Joseph  well,  but  that  she 
made  no  effort  to  notify  him,  or  her  husband 
through  him,  of  the  fact  of  her  ntxan  or  of 
tbe  condition  of  the  children. 

Evidence  was  Introduced  by  the  state,  over 
defendant's  objection,  showing  that  the  chil- 
dren became  destitute  after  tbe  return  from 
Illinois,  and  that  their  health  was  injured 
by  reason  of  their  not  having  sufficlMit  food 
and  clothing;  but  the  court  later,  by  In- 
struction, directed  tiie  jary  not  to  consider 
this  part  of  the  state's  evldoic^  presumably 
on  the  theory  that  defendant  tiad  not  been 
notified,  and  was  without  knowledge,  of  the 
situation  at  that  time.  The  evidence  showed 
that,  prior  to  the  time  the  wife  and  children 
went  to  Illinois,  they  were  living  In  one  room, 
the  fioor  of  which  was  without  carpet,  with 
little  or  no  furniture  aside  from  a  cook  stove 
and  bed  In  tbe  room,  and  that  during  por- 
tions of  this  time  the  wife  and  children  were 
without  sufflcloit  food  and  received  aid  from 
a  charitable  organization  in  the  city  of  Han- 
nibal. It  is  not  shown  what  attitude  defend- 
ant took  with  reference  to  supporting  tbe 
children  upon  his  return  from  St  Joseph. 

Defendant  testified  In  his  own  behalf  tb&t 
he  had  lived  In  Hannibal  all  his  life,  and  bad 
worked  for  11  years  at  the  powder  plant 
there ;  that  for  the  greats  part  of  the  seven 
years  next  preceding  the  trial  he  bad  worked 
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at  a  cement  plant  there,  bat  tbat  on  Decem- 
ber 26,  1910,  tbe  work  at  the  cement  plant 
was  discontinued  until  tiie  following  sprlnff, 
during  which  interval  he  was  without  work ; 
that  he  had  paid  his  wife  yi5  a  month  until 
Just  before  he  left  for  St  Josepb.  where  he 
xr&at  to  seek  employment,  and  tliat  before 
learing  he  told  his  wife  where  he  was  going. 
His  testimony  corroborated  that  of  his  wife 
as  to  the  arrangement  she  had  made  about 
taking  the  children  with  her  to  Illinois.  He 
testified  that  during  the  time  be  was  making 
the  monthly  payments  of  $15  he  was  working 
at  the  cement  plant  on  the  nl^t'  shift  at 
91.60  POT  day,  and  that  during  a  portion  of 
Oiat  time  be  had  woiIe  for  only  about  fliree 
or  four  nights  In  each  we^,  and.  had  to  pay 
car  fare  out  of  hla  wages.  He  also  testified 
that,  In  addition  to  paying  his  wife  f  15  a 
month,  he  purchased  school  books  and  some 
clothing  for  tbe  children,  and  bad  a  grocer 
uamed  McDmiald  deliver  groceries  to  his 
wife  and  children  at  different  times  up  tUI 
she  left  for  Illinois;  that  from  tbe  time 
his  wife  went  to  Illinois  until  he  returned 
to  Hannibal,  in  lAay,  1911,  be  received  no 
word  from  her.  or  from  any  source,  concern- 
ing his  family;  and  that  be  knew  nothing 
of  th^  condition  until  after  his  return  to 
Hannibal.  Defendant  further  testified  tbat 
while  in  St  Josei^  he  procured  a  decree  of 
divorce ;  tbat  the  court  made  an  order 
awarding  him  the  custody  of  the  children, 
and  tbat  a  few  days  before  be  returned  to 
Haunlbal  he  remairled;  that,  upon  bis  re- 
turn to  Hannibal,  he  demanded  the  children, 
but  that  their  mother  refused  to  let  him 
have  them,  and  In  a  day  or  so  thereafter  had 
him  arrested. 

Witness  McDonald  testified  In  behalf  of  de- 
fendant that  he  had  been  in  the  grocery 
business  at  Hannibal  for  30  years,  and  had 
known  the  defendant  about  25  years.  Cor- 
roborating defendant's  testimony  In  that  re- 
gard, he  testified  tbat  he  had  furnished  gro- 
ceries to  defendant's  wife  at  different  in- 
tervals up  until  she  left  for  Illinois.  This 
witness  also  testified  that  defendant  had 
been  a  customer  of  his  for  several  years,  and 
had  always  paid  his  bills,  Including  those  for 
tbe  grooeriee  furnished  the  wife  after  defend- 
ant and  his  wife  bad  separated. 

Appellant  complalua:  (1)  Tbat  the  evid«ice 
iB  not  sufildent  to  support  tbe  verdict ;  and 
(2)  that  the  court  erred  In  the  giving  <tf '  cer- 
tain instructions. 

Thomas  F,  Gatta,  of  Hannibal,  tot  appel- 
lant. BUlott  W.  Major,  Atty.  Gen.,  and  A. 
W.  Stewart,  of  Bowlbig  Green,  for  the  State. 

WILLIAMS.  C.  (after  stating  the  facte  as 
above).  [1]  L  In  order  to  avoid  confusion 
or  misunderstanding  concerning  the  qnes- 
tUHDS  IsTolved  In  this  case,  we  desire  at  the 
ontaet  to  call  attrition  to  three  separate 
statutory  offenses  involving  violations  of  pa- 
rental duty. 

Section  4490.  B.  &  1909^  makee  It  a  teHaay 


for  a  parent,  etc,  of  a  child  nnder  six  years 
of  age  to  expose  sncb  dAild  In  a  street  field, 
or  other  place,  with  Intcait  wholly  to  aban- 
don It 

Section  4495,  as  amended  by  the  act  of 
19U  (Laws  1911,  p.  193),  provides  that  "if 
any  man  shall,  without  good  cause,  abandon 
or  desert  his  wife,  or  abandon  his  cbild  or 
children  under  the  age  of  fifteen  years,  born 
In  or  legitimatized  by  lawful  wedlock,  and 
shall  fall,  n^lect  or  refuse  to  maintain  and 
provide  for  such  wife,  child  or  children,"  be 
shall  be  punished  by  fine,  or  by  imprison- 
moQt  in  tiie  comity  jail,  or  by  both. 

Section  4492,  the  provisions  of  which  de- 
fendant is  diarged  with  violating,  provIdeB 
that:  **If  any  mother  of  any  Infant  child, 
under  the  age  of  sixteen  yean,  or  any  fa- 
ther of  any  audi  infant  child,  bom  In  or 
legttlmatlxed  by  lawful  wedlock  •  •  • 
shall,  without  lawful  excuse,  refuse  or  neg- 
lect to  provide  for  Boch  infant  •  •  • 
Deoessary  fbod,  dotbli^  ot  lodging,  •  *  • 
wbneby  his  life  shall  be  endangered,  or  bis 
bealtb  shall  have  bem  or  aball  be  Ukeiy  to 
be  permanently  injured,  the  person  so  of- 
foidlng  shall,  upon  con^cti<»i,  be  punlsb- 
ed,"  etc. 

It  will  be  noticed  that,  in  orda  for  the 
father  to  be  guilty  of  a  violatltni  of  this 
statute,  he  must  first  refuse  or  neglect  to 
provide  the  (dtUd  with  necessary  food,  cloth- 
ing, or  lodgliv ;  second,  such  refusal  or  neg- 
lect must  be  without  lawful  excuse;  third, 
the  refusal  or  n^lect  to  so  provide  must  en- 
danger the  child's  life  or  permanently  in- 
jure his  health,  or  be  such  as  shall  be  llk^ 
to  permanently  Injure  the  child's  health. 
The  first  and  second  of  these  statutory  re- 
gulremente  must  exist  at  the  same  time,  and 
the  third  must  directly  result  therefrom. 

In  determining  the  sufficiency  of  evidence 
to  convict  of  any  offense,  It  first  becomes 
necessary  to  Inquire  and  determine  what 
facte  must  be  proven  by  tbe  Btete  to  sustain 
a  conviction.  It  will  not  be  questioned  but 
tbat  the  state  in  this  case  Is  required  to 
prove  the  first  and  third  requirements  above 
enumerated;  but  as  to  the  second  require- 
ment viz.,  that  the  act  of  refusal  or  neglect 
must  be  committed  without  lawful  excuse, 
some  question  may  arise. 

A  careful  review  of  the  record  falls  to  dis- 
close any  evidence  tending  to  show  absence 
of  "lawful  excuse."  There  is  no  evidence 
as  to  the  financial  ability  of  the  defendant 
or  as  to  whether,  by  the  wages  he  received 
for  his  labor,  or  by  other  means  In  his  pos- 
session or  within  his  control,  he  was  able  to 
furnish  more  than  the  $15  per  month  which 
he  did  furnish  up  to  about  the  time  his  wife 
and  children  went  to  Illinois.  It  is  not  tbe 
purpose  of  the  statute  to  place  a  penalty  up- 
on the  Inability  of  the  parent  There  could 
be  no  criminal  Intent  in  a  case  of  this  char- 
acter, when  tbe  accused  does  not  possess  the 
atdll^.  to  do  tbat  wblcb  be  omits  to  do,  vn- 
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less  he,  with  criminal  Intent,  bringB  about, 
or  aids  In  bringing  about,  his  inabllltr-  Ac- 
cording to  the  defendant's  testimony,  be  ren- 
dered all  the  aid  he  was  able  to  render  up 
to  the  time  bis  children  went  to  Illinois, 
where  they  were  to  have  a  borne;  and  he 
had  no  Icnowledge  or  information  concern- 
ing the  changed  condition  nntil  be  returned 
to  Hannibal.  The  record  Is  silent  as  to  what 
he  did,  or  what  attitude  he  took,  with  refer- 
ence to  their  support  upon  his  return.  The 
evidence  shows  ttiat  he  made  no  secret  of 
his  whereabouts  In  St.  Joseph;  and  It  Is  not 
shown  that  he  went  to  St  Jos^>h  secretly  or 
for  the  purpose  of  shirking  resptmalbill^  for 
the  support  of  his  children. 

[2]  The  burden  is  upon  the  state  to  estab- 
11^  every  constitu^t  element  of  the  of- 
fense (diarged;  and  this  burden  remains 
with  the  state  throughout  the  trial.  State 
T.  Hardelein,  169  Mo.  679,  70  S.  W.  130. 
After  a  careful  review  of  the  authorities,  we 
have  come  to  the  conclusion  tliat,  in  proving 
a  ctiarge  under  the  statute  in  question,  it 
was  incumbent  upon  the  state  to  show  facts 
and  circumstances  which  would  tend  to  prove 
that  the  refusal  or  neglect  with  which  de 
fendant  is  charged  was  "without  lawful  ex- 
cuse." The  rule  Is  well  stated  In  Chamber- 
layue's  Modem  Law  of  Evidence,  voL  2,  | 
960,  as  follows:  "Where  proof  of  the  of- 
fense charged  Involves  showing  negative  al- 
legations, the  state's  burden  of  proof  may 
require  that,  so  far  as  reasonably  capable  of 
proof,  these  should  be  established  by  the 
prosecution.  In  the  same  way,  where  the 
Legislature  or  judiciary  has  established  cer- 
tain exceptional  states  of  fact  under  which 
the  penalties  prescribed  by  law  do  not  at- 
tach, It  Is  the  duty  of  the  state  to  negaUre 
the  existence  of  these  both  in  allegation  and 
proof."  Certain  exceptions  are  then  recited 
by  the  learned  anthor  which  fall  without  the 
scope  of  the  Issues  Involved  here.  To  the 
same  effect  are  the  following  authorities: 
State  T.  Hlrsch,  45  Mo.  429;  Underbill  on 
Grim.  Bv.  (2d  Ed.)  |  24,  p.  44;  2  Bncy.  of 
Evidence,  pp^  802(d),  801(2) ;  1  Gremleaf  on 
Brldence  aoth  Ed.)  |  SO. 

In  ptrosecuQona  under  the  statute  (section 
4^)  making  it  an  offense  A>r  a.  man  to 
abandon  bis  wife  or  <^drai  wtUiont  good 
canae^  the  appellate  courts  of  this  state  have 
adhered  to  the  rule  requiring  the  state  to 
prove  absence  of  "good  cause."  State  v. 
Doyle,  68  Ho.  21%  and  other  cases. 

In  the  case  ot  State  r.  linck,  68  Mo.  App. 
loc  dL  182,  163,  Judge  Bond,  In  stating 
the  rule  in  cases  of  that  kind,  uses  the  fol- 
lowing language:  "In  establliAlng  the  llrst 
^opositlon.  It  Is  Incumbent  on  the  state  to 
give  evidence  of  tlie  absence  of  good  cause 
for  the  abandonment,  although  In  so  dohig 
It  is  necessary  to  prove  a  negative."  And 
further:  "The  evidence  In  this  case  does 
not  warrant  a  conviction.   It  wholly  failed 


to  prove  •  •  •  a  follure  to  provide  for 
the  wife  and  family  to  the  extent  of  the  In- 
come of  the  husband."  It  therefore  follows 
that  the  evidence  In  this  case  is  not  suffi- 
cient to  support  the  verdict 

[S]  2.  Appellant  complains  of  Instmction 
No.  1  ^ven  by  the  conrt,  in  that  said  In- 
struction added  the  words  "knowingly  foil- 
ed" to  the  words  of  the  statute^  The  stat- 
ute uses  the  words  "refuse  or  neglect"  By 
this  InBtruction  the  jury  were  allowed  to 
convict  defendant  If  they  found  that  he  had, 
without  lawful  excuse,  knowingly  failed,  re- 
fused, or' neglected,  etc.  The  phrase  "know- 
ingly foiled"  does  not  differ  In  meaning  from 
the  word  "neglect,"  used  in  the  statute,  to 
the  extent  that  Its  use  in  the  InstrncUon 
would  constitute  reversible  error. 

[4]  Appellant  also  complains  of  instruction 
No.  2  given  by  the  court  which  Instruction 
Is  as  follows:  "The  court  further  Instructs 
the  Jury  that  although  you  may  find  that 
the  defendant  willfully  failed,  refused,  or 
n^lected  to  provide  for  bis  infant  chlldr«i, 
as  shown  by  the  evidence,  with  suffldeDt 
food,  clothing,  and  lodging  for  the  suste- 
nance of  their  body  and  health,  yet  unless  you 
further  find  that  such  follure,  refusal,  or 
neglect  actually  endangered  the  lives  of  said 
children,  or  permanently  injured  the  health 
of  said  dilldren,  or  was  likely  to  permanent- 
ly Injure  their  health,  you  cannot  find  the 
defendant  guilty."  This  Ii^ructlon  is  dear- 
ly erroneous.  It  omits  the  qnallfyiog  phrase, 
"without  lawful  excuse";  and  the  phrase, 
"as  shown  by  the  evidence,"  should  have 
been  omitted,  because  It  assumes  that  cer- 
tain elements  of  the  charge  were  prov«i. 

The  judgment  Is  reversed,  and  the  caaae 
remanded. 

BOY,  CL.  not  sltdng. 

PBB  CIUBIAM.  The  above  opinion  by 
WILLIAMS,  a,  is  adopted  as  the  oplulon  of 
the  court  AU  the  Judges  concur. 


STATE  T.  LEWIS, 
(Supreme  Court  of  Missouri,  DMslon  No.  X 
March  12.  1913.) 

1.  CanniTAX.  Law  (|  1172*)— Appbaxt-Hark- 
X.E8S  Ebbob— iNsrancTiONS. 

Upon  conviction  of  murder  in  the  second 
degree,  error  In  an  instruction  on  murder  in 
the  first  degree  becomes  immaterial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  J|  3128.  31M.  31S7,  816IK 
3168.  3160;  Dec  Dig.  {  U72.*] 

2.  HOHICIDB    (I  308*)— iNBTBUCnONB— MUS- 

DER  IN  Second  Degbeb. 

The  elements  of  murder  In  the  second  de- 
gree, including  malice,  being  inconsistent  with 
and  necesBarily  exclusive  of  the  theory  of  self- 
defense,  it  was  not  error  to  fail  to  refer  to 
self-defense  In  an  instruction  fully  covering  the 
crime  of  murder  in  the  second  degree. 

[Ed.  Note. — For  other  cases,  see  Homidde, 
Cent.  Dig.  $8  642-648;  Dec.  Dig.  |  SOS.*] 
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3.  HoiaciDB  (f  280*)— SuyricuHOT  of  Bvi- 

DEItOE— IimimONAI.  OB  VOLUNTABT  E^IIX- 
IHO. 

£Mdence  in  a  trial  for  murder  held  to  ahow 
that  the  killing  was  intentional  or  voloatary. 

[EM.  Note. — For  other  casea,  see  Homidde, 
Cent.  DiB.  I  478;  Dec.  Dig;  S  230.*] 

4.  HOHICIDE  ({  S3*>— BfANBUQOHTXB— "VOL- 
UHTABT  MANSUUOHTEB." 

"Voluntary  manslaughter,"  as  embraced  In 
ReT.  St  1909,  I  4^8,  defining  manslaughter  in 
the  fourth  degree  as  every  other  killing  of  a 
human  being  by  the  act  or  culpable  negligence 
of  another  which  would  be  manslaughter  at 
common  law,  and  which  la  not  justifiable,  is 
the  intentional  killing  of  a  human  being  in  the 
heat  of  passion  or  on  a  reasonable  provoca- 
tion, without  malice  or  premeditation,  and  un- 
der circumstances  not  rendering  the  homicide 
jostifiable. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  |  64;  Dec.  Dig.  |  88.* 
For  other  definitions,  see  Words  and  Phrases, 

TOL  8,  pp.  7350-7351.1 

5.  HOUICIDE     (S  309*)— lN8tBUCn01Vfr-<j01f- 
BININQ  DBOBKES  OF  MAN8U.UQBTEB. 

An  instruction  blending  the  definitions  of 
mandaugbter  in  the  fourth  degree,  defined  by 
Rev.  St  1909,  S  44OT,  as  the  involuntary  kill- 
ing of  another  by  a  weapon,  or  by  means  nei- 
ther cruel  nor  unusual.  In  the  heat  of  passion, 
in  any  cases  other  than  justifiable  homicide, 
and  by  section  4468  as  ever;  other  killing  of  a 
human  being  by  the  act  or  culpable  negUgence 
of  another  which  would  be  manslaughter  at 
common  law,  and  which  is  not  justifiable,  is  er- 
roneous. 

[Ed.  Note.— For  other  cases,  see  Homidde, 
Cent  Dig.  K  649-656;  Dec.  Dig.  |  309.*] 

6.  Homicide   (J  309*)— Instbdctionb— CJom- 
BiNiNo  Second  and  Foubth  Deobee  Man- 

SLADOHTEB. 

Rev.  St  1909,  I  4460,  defines  manslaugh- 
ter in  the  second  degree  as  the  killing  of  a 
human  being  without  a  design  to  effect  death, 
but  in  a  cruel  or  uDnsual  manner;  and  section 
4467  defines  manslaughter  in  the  fourth  de- 
gree as  an  involuntary  killing  by  a  weapon,  or 
by  means  neither  cruel  nor  unusuaL  In  a 
tnal  for  murder,  where  the  evidence  tended 
only  to  prove  voluntary  manslaughter  in  the 
fourth  degree,  an  instruction  that  required  the 
jury  to  find  that  the  killing  was  not  done  in 
a  cruel  or  unOBUal  manner,  before  they  could 
find  defendant  gaUty  of  manslaughter  in  the 
fourth  degree,  was  erroneous.  In  that  it  de- 
stroyed the  otherwise  correct  definition  of 
manslaughter  in  the  fourth  degree,  and  left  the 
case  much  in  the  same  situatiDn  as  If  there  had 
been  no  InstructUm  on  manslaughter  in  the 
fourth  degree. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  S|  649-056;  Dec  Dig.  8  309.*] 

7.  Criminal  Law  (|  1172*)— TKiAL—lNBTEno- 
iioB  Without  Basis  of  Fact. 

An  instruction  as  to  the  weight  to  be  giv- 
en to  statements  by  defendant  in  bis  own  fa- 
vor, and  also  to  those  against  his  interest,  hav- 
ing no  basis  in  fact,  is  not  reversible  error, 
where  it  can  be  seen  from  the  facts  and  cir- 
cQmstances  in  evidence  that  it  was  not  preju- 
didaL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  312S,  3154,  3157,  315^ 
3163.  3169:  Dec.  Dig.  S  1172.*] 

8.  Cbiminal  Law  (S  786*)- Insteuctions— 
Okedibiutt  of  Statehents  bt  Accused. 

An  instruction  in  a  trial  for  murder,  stat- 
ing the  law  as  to  weighing  the  testimony  of 
aceosed.  and  also  the  law  as  to  the  weight  to 


be  siTen  ftBj  •ztrajodidal  statemaits  proved 
to  have  been  made  by  accused  on  the  iasues 

in  controversy,  tended  to  mislead  the  jury  Into 
believing  that  the  rule  as  to  his  statements  re- 
ferred also  to  his  testimony. 

[Bid.  Note.— For  other  cases,  see  Criminal 
liw,  Gent  Dig.  H  1787,  1895-1901.  19tf0, 
1984;  Dea  Dig.  f  TSa*] 

0.  HOUICIDB    (I  300*)— IM8TBUOT10!T»— Sbix- 
Dbfense. 

In  a  trial  for  murder,  where  the  evidence 
showed  a  voluntary  lulling  or  manslaughter  in 
the  fourtli  degree,  the  court  should  instruct  on 
self-defense  that  if  defendant  at  the  time  he 
shot  had  reasonable  cause  to  believe,  and  did 
believe,  that  it  was  necessary  for  him  to  use 
his  pistol  In  the  way  be  did  to  protect  himself 
from  such  apprehended  danger,  he  should  be  ac< 
quitted  on  uie  ground  of  self-defense,  although 
such  shooting  resulted  In  the  death  of  the  de- 
ceased. 

[Ed.  Note.— For  other  cases,  see  Homidde, 
Gent  Dig.  H  «14t-6S2;  Dec.        1  SOOl*] 

Appeal  from  Clrcnlt  Court,  Washington 
County;  E.  U.  Dearlng,  Jndga 

Walter  Lewis  was  convicted  of  mnrder  In 
the  second  degree,  and  be  appeals.  Bems- 
ed  and  remanded. 

Defendant,  vinAer  an  information  charg- 
ing him  with  murder  in  the  first  degree  for 
shooting  to  death  with  a  pistol  one  James 
Edsell  on  August  6,  1911,  was,  at  the  March 
term,  1912,  of  the  drcnlt  court  of  Washing- 
ton county,  convicted  of  murder  In  the  sec- 
ond d^ee  and  his  punishment  fixed  at  25 
years  in  the  penitentiary.  He  appeals  from 
the  judgment 

The  substantive  facta  brought  ont  by  the 
state's  evidence  are  about  as  follows:  The 
shooting  occurred  between  7  and  8  o'clock 
p.  m.  on  Sunday,  August  6,  1911,  near  the 
east  front  of  the  Providence  Baptist  Church 
house,  a  short  distance  from  BIchwoods, 
near  the  north  line  of  Washington  county, 
Mo.  On  this  Sunday  evening  the  people  of 
the  ndghborhood  were  gathering  there  to  fit- 
tend  diurcfa  services.  Prior  to  the  arrival 
there  of  either  the  deceased  or  the  defend- 
ant a  quarrel  and  fight  had  occurred  on  the 
church  grounds  between  Jim  Lewis,  a  broth- 
er of  defendant  and  one  Billy  Patton.  The 
boys  had  been  separated  and  the  trouble 
just  about  concluded  when  the  deceased  ar- 
rived at  the  church.  Deceased,  who  was  an 
official  of  the  church,  had  heard  the  noise 
of  the  fight  while  on  bis  way  to  the  church, 
and  upon  his  arrival  inquired  Into  the  trou- 
ble and  told  the  boys  that  they  would  have 
to  stop  fussing.  He  was  standing  on  a  little 
porch  or  platform  In  front  of  the  church 
door  when  the  defendant's  brother,  who  liad 
participated  in  the  fight,  came  near  him, 
and  said  that  he  felt  like  he  had  been  run 
over,  and  that  he  had  always  behaved  him- 
self. To  this  deceased  made  reply,  "Yes, 
you  always  behave  yourself;"  and  further 
said.  "I  feel  like  I  have  been  run  over,  too." 
Just  at  this  time  defendant  arrived,  accom- 
panied by  Miss  Laura  Palmer,  a  ndghbor- 
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hood  girl  whom  he  was  escorting  to  chnrch. 
Several  people  had  congregated  In  front  of 
the  church  by  this  time,  and  defendant  and 
Mlas  Palmer  passed  up  through  the  crowd, 
stopping  within  three  or  four  feet  of  the 
platform  on  which  deceased  was  standing. 
Rev.  Brown,  who  had  been  In  the  church 
building,  stepped  to  the  door  and  said  to 
deceased,  "Brother  Edsell,  we  had  better 
go  in  and  have  church,"  and  deceased  re- 
plied: "I  don't  believe  we  can  have  any 
church  now.  It  looks  like  they  hare  come 
here  for  trouble,  and  we  had  Just  as  well 
pair  out  aod  give  It  to  them."  Defendant 
then  said :  "I  think  you  have  said  enough ; 
I  can  attend  to  you  in  a  minute."  Some  of 
the  evidence  for  the  state  is  to  the  effect 
that,  whMi  deceased  told  the  boys  they  would 
have  to  stop  fussing,  defendant  stepped  up 
and  said.  "Stop  It  then."  Immediately  after 
defendant  had  so  spoken,  deceased  stepped 
oflT  the  platform,  which  was  but  two  steps 
from  the  ground,  and  struck  the  defendant 
under  the  left  eye  with  his  flat  The  blow 
staggered  the  defendant  Some  witnesses 
testified  that  It  staggered  him  backwards  a 
distance  of  8  or  10  feet,  others  that  it  knock- 
ed him  down,  and  others  that  the  blow  did 
not  knock  him  entirely  down.  Immediately 
after  the  blow  was  struck,  a  pistol  was 
fired;  the  ball  striking  Miss  Palmer  on  the 
right  side.  One  witness  for  the  state  te^U- 
fled  that  the  shot  was  fired  by  defendant. 
A  crowd  gathered  around  the  Palmer  girl, 
who  had  fallen,  and  the  fight  between  de- 
ceased and  defendant  was  temporarily  su;^ 
pended ;  the  defendant  going  some  25  or  30 
feet  north  and  east  and  around  a  tree  stand- 
lug  to  the  northeast  of  the  church  house, 
and  coming  back  in  front  of  the  building, 
with  a  pistol  In  bis  hand,  and  down  to 
where  the  crowd  was  gathered  about  the 
Palmer  girl,  and  dose  to  where  deceased 
wsa  standing  In  a  stooping  podtion,  looking 
at  the  wounded  girl.  Here  the  dec^ised 
saw  the  defendant,  straightened  up,  and  be- 
gan strikii^  at  him;  the  defendant  retreat- 
ing, and  deceased  following  and  attempting 
to  strike  or  get  hold  of  the  defendant.  De- 
ceased caught  the  defendant  after  going 
about  80  or  40  feet,  and  at  this  point,  while 
they  were  scuffling  and  fighting,  defendant 
held  his  pistol  against  the  body  of  the  de* 
ceased  and  flred  two  shots  in  raitfd  succes- 
sion ;  one  bullet  peuetratli^  the  small  intes- 
tines, and  the  other  following  the  course  of 
a  rib  on  one  side  of  the  body.  Thereupon 
deceased  rdeaaed  bis  hold  of  defendant,  and 
the  defendant  ran,  goli«  in  the  soatheasterly 
direction,  toward  his  home.  Deceased's 
shirt  was  on  Are  from  tlie  fire  of  the  pistoL 
He  bnuihed  the  Are  out,  walk^  Into  the 
church  boUdlng,  and  said,  "Boys,  they  have 
got  me."  He  then  became  sick,  and  lay 
down  on  the  floor,  and  a  doctor  was  sum- 
moned. He  was  removed  later  to  bla  home, 
a  short  distance  away.  In  Franklin  county. 


and  died  the  following  Tuesday  "M>™*T*g  as 
the  result  of  the  shooting. 

The  Palmer  girl  was  removed  to  the  home 
of  a  neighbor.  One  witness  for  the  state 
testifies  that  about  midnight,  the  night  of 
the  shooting,  defendant  came  to  the  bouse 
where  the  Palmer  girl  was  and  went  up  to 
her  bedside,  and  said,  "Laura,  I  shot  yon 
and  killed  you;"  the  girl  replying  that  he 
did  not  do  it  on  purpose,  and  that  she  was 
not  dead  yet 

Dr.  Foard  testified  for  the  state  that  he 
had  attended  both  of  the  wounded  on  the 
night  of  the  shooting,  and  that  the  wounds 
of  both  were  caused  by  the  same  sized  bul- 
leta  This  witness  also  testtfied  that  about 
two  weeks  before  this  trouble,  while  in  hfa 
office  discussing  with  defendant  a  figbt  which 
had  occurred  between  d^endants  brother 
Jim  and  one  of  tbe  Edsell  boys,  defendant 
said  be  wished  that  it  bad  been  him  instead 
of  Jim,  and  that  he  would  not  have  used  a 
rock  like  Jim  did.  but  would  have  used 
something  else,  and  that  It  he  "ever  got  into 
it"  with  any  of  them  (meaning  tbe  BdaeUs^ 
he  would  "fir  them." 

The  testimony  on  the  part  of  the  defense 
differs  from  that  for  the  state  In  this:  The 
former  tends  to  show  that  the  first  shot  flr- 
ed was  not  flred  by  the  defendant,  and  that 
deceased,  after  said  shot  was  flred,  instead 
of  going  down  to  where  the  wounded  girl 
was,  just  looked  In  that  direction,  and  Inune- 
dlately  turned  and  pursued  the  defendant, 
strUdng  at  him,  and  finally  catching  him  aft- 
er going  a  distance  of  about  40  feet,  and 
that  d^endant  and  deceased  had  hold  of 
each  other  and  were  struggling  when  de- 
fendant flred  the  two  shots. 

One  witness  for  defendant  testified  that 
about  a  month  before  this  trouble  he  was 
talking  with  deceased  about  the  hauling  of 
some  ties,  and  told  deceased  that  he  knew 
some  fellows  who  would  haul  tbem ;  that 
deceased  asked  him  who  they  were,  and  he 
replied  that  one  of  them  was  Walter  Lewis 
(the  defendant) ;  and  that  thereupon  deceas- 
ed said  "he  didn't  want  anything  to  do  with 
them,  and  he  didn't  want  any  of  them  ever 
to  cross  bis  path."  The  witness  said  be 
communicated  the  substance  of  this  conver- 
sation to  the  defendant  the  following  Sun- 
day, and  told  defendant  he  could  not  have 
him  haul  tbe  ties,  for  tbe  reason  tlia.t  de- 
ceased did  not  mnt  blm  around,  and  that 
he  (deceased)  "might  hurt  him  scnne  tlni&** 

Hiss  Palmer,  the  wounded  girl,  testifled 
that  defendant,  on  tbe  nigbt  of  tbe  shooting 
did  not  make  the  atatonent  at  ber  bedside 
that  be  b^  shot  ber. 

Thomas  Miller,  Sr.,  another  witness  fOr 
tbe  defense,  testlfled  that  the  deceased,  a 
short  time  after  the  flght  betweoi  young 
Fatten  and  Jim  Lewi^  put  bis  hand  tm  Pat- 
ton's  shoulder,  and  said,  "Stay  with  him.'* 
This  witness  farther  testified  that  the  trou- 
ble bad  been  setUed  irtien  defendant  came 
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np,  and  that  deceased  was  etiU  "rearing"; 
that  deceased  said  tbey  were  dogs,  and  al- 
ways trying  to  raise  tronble;  and  that  they 
were  afraid  to  say  anything  themselves. 

Bev.  Brown  testified  for  the  defense  that 
deceased,  while  standing  on  the  platform, 
said  to  the  Patton  htiy,  "If  yon  are  In  the 
right,  stay  with  him,  and  if  you  are  wrong, 
give  in;"  that  he  (witness)  therenpon  told 
deceased  to  think  of  himself  and  not  create 
any  more  trouble  than  they  already  had; 
that  he  saw  deceased  could  not  control  his 
passion,  and  he  again  cautioned  him,  bnt 
that  deceased  did  not  pay  any  attention  to 
him.  This  was  just  before  the  trouble  start- 
ed between  defendant  and  the  deceased. 

Witness  Tyree,  for  the  defense,  testified  to 
8  dying  declaration  by  the  deceased.  He 
said  tliat  deceased  told  tilm  that  one  John 
Brunt  fired  the  first  shot,  and  that  from  the 
way  they  were  situated  it  was  impossible 
for  the  defendant  to  liare  shot  the  girl; 
that -deceased  said  he  saw  the  girl  fall,  and 
he  turned  his  attention  to  her,  "and  the 
first  thing  be  knew  he  [defendant]  was  right 
back  there  at  him.  'and  I  was  hot,  and  I 
went  rlsbt  after  him.*" 

Defendant  testified  that  he  did  not  know 
who  fired  the  first  shot;  that  after  deceased 
stradE  him  he  started  to  run  away,  and  de- 
ceased followed  him,  striking  at  him,  and 
finally  can^t  np  widi  him.  grabbing  him  by 
the  shonldw  and  whirling  him  around ;  that 
be  thought  deceased  would  kill  him ;  that  as 
soon  as  he  could  get  his  pistol  out  of  his 
pocket,  after  deceased  had  grabbed  him.  he 
shot  him.  and  that  he  did  not  know  how  he 
shot  him;  that  he  did  not  think  he  had  his 
arm  on  deceased's  shonldo:;  that  be  was  ex- 
cited} and  that  if  he  bad  hold  of  the  deceas- 
ed at  the  time  he  did  not  know  it 

The  evidence  diowed  that  there  was  cm- 
Bldmble  eixitement  In  the  crowd  dnriiv 
the  progress  of  the  quarrel  and  fight  De- 
ceaaed  was  about  41  years  of  age^  strong 
and  mnscuhur,  and  weighed  between  176  and 
180  pounds.  Defttndant*s  age  was  about  23 
years,  and  his  wtigbt  between  166  and  170 
pounds. 

Assignments  of  error  are  directed  at  cer- 
tain instructions  given  1^  the  court,  over  de* 
fendant's  exceptions,  and  the  same  will 
glTen  attention  in  the  course  of  the  opinion. 

Fards  is  Watson,  of  Rolla,  Byms  &  Bean, 
of  De  Soto,  and  S.  G.  Nipper  and  M.  E. 
Rhodes,  both  of  Potosl,  for  appellant  El- 
Uott  W.  Major,  Atty.  Gen.,  and  John  M. 
DawwA.  Asst  Attar.  Gen.,  for  the  State. 

WILLIAMS,  a  (after  stating  the  facts  as 
above),  i.  Defendant  first  Insists  that  in- 
structions Nos.  1  and  2,  given  on  the  part  of 
the  state,  are  erroneous.  In  that  each  un* 
dertakes  to  cover  the  entire  case,  and  yet 
entirely  Ignores  the  right  of  self-defense. 

[1]  Instmctlon  No.  1  covers  murder  in  the 


llrst  degree,  and  Mo.  2  murder  in  13ie  second 
degree.  Defendant  having  beoa  c(mvlcted  of 
murder  In  the  second  degree,  it  becomes  un- 
necessary to  discuss  any  error  assigned  as  to 
the  instruction  on  murder  In  the  first  degree. 
State  T.  Riddle.  178  Mo.  loc  dt  288,  78  S. 
W.  606. 

[2]  As  to  instruction  2,  we  think  defend- 
ant's contention  groundless.  The  elements 
of  murd»  in  the  second  degree  are  inconsist- 
ent with  and  necessarily  exclude  the  ele- 
ments of  self-defense.  Malice  aforethought 
must  exist  in  finding  guilt  in  the  second 
degree,  and  Is  not  consistent  with  the  the- 
ory of  self-defense.  It  Is  therefore  not  er- 
ror to  fail  to  refer  to  self-defense  in  an  in. 
structlon  on  murder  In  the  second  degree. 
State  V.  Lawson,  238  Mo.  B91.  146  S.  W.  92. 
Instruction  2  fully  covered  the  subject  of 
murder  In  the  second  degree,  and  that  was 
all  that  was  required  of  that  instruction. 
The  foregoing  observations  in  no  w«y  con- 
flict with  the  holding  in  State  v.  Helton.  284 
Mo.  668,  137  S.  W.  987,  dted  by  defendant 

[3-6]  2.  The  instruction  glvw  by  the  court 
on  manslaughter  in  the  fourth  degree  Is  ob- 
jected to.  The  portion  of  the  instruction 
complained  of  In  effect  required  the  Jury  to 
find  that  the  abootlng  and  killing  of  deceased 
by  defendant  was  not  done  "in  a  cruel  or 
nnusual  manner,"  before  they  could  find  him 
guilty  of  manslaughter  In  the  fAurth  d^ree. 

Section  4460,  B.  S.  1909,  defines  man- 
slaughter in  the  second  degree  as  "the  kllUng 
of  a  human  being,  without  a  design  to  ef- 
fect ieatk,  in  a  heat  of  passion,  bat  to  a 
oruel  or  whmimI  maimer,  unless  it  be  com- 
mitted under  such  ctrcnmstances  as  to  oon- 
stttnte  cranisable  or  JustlflaUe  homicld&" 

Hun  are  two  sections  defining  man* 
Blaiqtfatar  in  the  finirtb  degree^  Section  4407 
defines  manslaughter  In  the  fourth  degree  as 
"the  invotmtorv  kUllng  of  another  a 
weapon,  or  by  meoiM  neither  cruel  nor  un- 
uMual,  in  a  heat  of  pas&don.  in  any  case  oth- 
er than  Justifiable  homicide."  Section  446S 
farther  defines  manslanghtn  In  the  fourth 
d^ree  aa  "every  other  killing  of  a  homan 
being  by  the  act.  procurement  or  culpable 
negligence  <tf  anoOier  whicdi  would  be  man- 
slaughtw  at  common  law,  and  which  is  not 
excusable  or  Justifiably**  etc. 

The  evidence  in  this  case  all  tuids  to 
show  tikat  the  killing  was  intentional  or  toI- 
untary.  Voluntary  man^ughter.  aa  em- 
braced by  sectim  4468.  si^ra.  has  been  de- 
fined  by  this  eoort  in  State  v.  Sebastian.  215 
Mo.  loc  dt  80.  U4  S.  W.  Ice.  dt  628.  as 
"the  Intwtional  killing  of  a  bnman  bdng 
in  a  heat  of  passion,  on  a  zeasonable  prov- 
ocation, without  malice  and  without  pre- 
meditation, and  under  drcnmstances  whldi 
will  not  renier  the  killing  Justifiable  or  ex- 
cusable homtelde;"  One  of  the  lequltemcmts 
of  second-degree  manslaughter  Is  that  the 
killing  must  be  done  'In  a  crud  or  nnnsaal 
manner."  and  one  of  the  statutory  negative 
requirements  of  involunten/  mandauChter 
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In  the  ftmrth  degree  Is  that  the  UUlng  be 
by  "means  neither  cruel  nor  anusoal."  Bat 
it  will  be  noticed  that  the  definition  of  rol- 
nntary  maDslaughter  In  the  fourth  degree, 
as  given  above,  does  not  require  the  absence 
of  "a  <Tnel  or  unusual  manner." 

It  is  therefore  apparent  that  the  Instruc- 
tion In  question  ^ther  undertook  to  blend 
the  two  statutory  definitions  of  manslaugh- 
ter in  the  fourth  degree,  or  to  confuse  with 
and  blend  in  the  definition  of  manslaughter 
in  the  fourth  degree,  under  section  4468,  the 
converse  or  negaUre  of  the  requirement  of 
manslaughter  in  the  second  degree,  under 
section  4460. 

It  has  been  held  to  be  error  to  blend  the 
deflnitlons  of  manslaughter,  as  defined  in 
sections  4467  and  4468,  8U[^,  In  one  In- 
struction. State  V.  Chambers,  87  Mo.  406. 
It  1b  likewise  error  to  blend  the  negative  or 
converse  of  manslaughter  in  the  second  de- 
gree with  voluntary  manslaughter  In  the 
fourth  degree,  and  especially  so  where  the 
evidenoe  does  not  tend  to  prove  manslaugh- 
ter in  any  degree,  except  voluntary  man- 
slaughter in  the  fourth  degree.  The  Jury 
might  consider  tliat  killing  by  shooting  was 
not  unusual,  since  the  majority  of  hcHniddes 
are,  perhaps,  accomplished  in  that  manner; 
but  we  doubt  very  much  if  a  jury  would 
ever  find  or  consider  that  an  int^ticmal  or 
voluntary  UUing  with  a  pistol  was  not 
cruel,  as  is  required  by  this  instruction. 

The  Instruction  in  the  form  given  had  the 
effect  of  destroying  the  otherwise  correct 
definition  of  manslaughter  in  the  fourth  de- 
gree contained  therein,  and  left  the  matter 
very  mucb  In  the  same  sltDatlon  as  If  the 
court  had  failed  to  instruct  on  manslaughter 
in  the  fourth  degree,  as  called  for  by  the 
evidence  In  the  casfe 

[7, 1]  3.  Instmcttim  No.  0,  given  by  the 
court.  Is  as  follows:  "Ton  are  further  in- 
stmcted  that  the  defendant  is  a  competent 
witness  In  this  case  in  bis  own  behalf  and 
hla  testimony  la  to  be  w^hed  by  the  same 
rules  that  govern  the  testimony  of  each  and 
ev^  other  witness  in  this  case;  but  In 
weighing  bis  testimony  the  Jury  may  take 
into  conslderaUon,  only  as  affecting  his  cred- 
IbUlty  as  a  witness,  the  fact  that  he  is  the 
defradant  In  the  case  on  trial  and  his  inter- 
est In  the  result  of  the  trlaL  And  you  are 
further  Instmcted  that  the  statements,  if 
any,  made  by  the  defendant  in  his  own  te- 
Tor  you  are  not  bound  to  believe;  bnt  you 
may  accept  and  believe  or  reject  and  dls- 
believe  the  same,  accordingly  as  yon  may 
believe  the  same  to  be  true  or  telse:  and 
statements,  U  any,  made  by  defendant 
against  his  interest  are  presumed  to  be 
true,  because  made  against  his  interest." 

D^iendant  contends  that  this  Instruction 
is  ommeous,  in  that,  first,  there  was  no  evi- 
dence upon  which  to  base  the  second  para- 
graph thereof;  and.  second,  that,  as  said 
paragraph  constituted  part  ot  the  instruction 
on  tlie  weight  to  be  ^ven  the  tutlmony  of 


accused,  it  t^ded  to  ndslead  the  Jury  in* 
to  believing  that  It  bad  reference  to  Us  tes- 
timony upon  the  trial,  and  not  to  statenmits 
made  out  of  court. 

The  first  point  has  been  decided  adversely 
to  defendant's  contention  by  this  court. 
State  V.  Coleman.  186  Uo.  151.  84  S.  W.  978, 
69  L.  R.  A.  381.  Defendant's  second  con- 
tention, however,  is  well  founded.  The  first 
paragraph  of  said  Instruction  states  the  law 
with  reference  to  weighing  the  testimony  of 
accused  given  upon  the  trial  The  second 
paragraph  states  the  law  with  regard  to  the 
weight  to  be  given  any  extrajudicial  state- 
ments proven  to  have  been  made  by  ac- 
cused affecting  the  issues  In  controversy; 
and  the  same  would  not  be  a  proper  rule 
for  weighing  the  testimony  of  the  ac- 
cused. Included  as  it  was  In  tbla  in- 
strnctlon,  which  states  the  law  as  to  the 
weight  to  be  glv^  the  testimony  of  the  ac- 
cused, the  Jury  might  be,  and  possibly  were, 
misled  Into  the  belief  that  the  second  para- 
graph should  also  be  applied  to  the  testi- 
mony or  statements  made  by  accused  while 
a  witness.  Whenever  an  instruction  an- 
nouncing the  rule  contained  In  said  second 
paragraph  is  warranted  by  the  evidence,  it 
should  be  glvm  separately,  and  so  worded 
as  to  make  it  clear  that  it  applies  to  prov- 
en statem^ts  or  dedarations  of  the  ae- 
cused  made  out  of  court 

[I]  4.  The  instruction  given  by  the  court 
on  self-defense  is  attacked,  the  objection 
being  to  the  following  imrtlon  thweof :  "And 
at  the  time  he  shot  he  had  reasonable  cause 
to  believe,  and  did  believe,  that  It  was 
necessary  for  him  to  shoot  and  kill  to  pro- 
tect hlms^  from  snch  apprehended  danger, 
you  will  find  the  d^endant  not  guilty  on 
the  ground  of  self-defense."  Since  the  case 
must  be  retried,  we  would  suggest,  if  the 
evidence  upon  retrial  Is  In  effect  the  same 
as  upon  tile  first  trial,  that  the  above-qnoted 
portion  of  the  instruction  on  aelf-defense  be 
changed  to  read  as  follows:  "And  at  the 
time  he  shot  he  had  reasonable  cause  to 
believe,  and  did  believe,  that  it  was  neces- 
sary for  him  to  uM  M»  ptstol  <•  the  tcay  \e 
did  to  protect  himself  from  snch  appre- 
hended danger,  yon  will  find  defendant  not 
guilty  on  the  ground  of  self-defense,  al- 
though twih  thooUng  re$HUed  im  tha  death 
of  the  <o<d  Jame»  SdaOl." 

The  above  la  not  to  be  taken  as  a  guide 
generally  In  a  aelf-defftnae  Instruction,  but 
Is  Mily  m'eant  to  suKeat  an  amendment  to 
the  Instructitm  given,  so  that  the  aame^  wheu 
so  amended,  will  more  clearly  and  fidrly 
present  the  issue  of  self-defense  to  the  Jury. 
Tile  instruction  given  was  quite  lengthy,  and 
could  have  been  stated  in  fewer  words;  but 
aside  from  the  portitm  above  criticised  the 
same  folly  and  fairly  oovered  the  law  of 
self-defense  as  aK>llcable  to  Qie  evidmce  in 
this  case. 

Other  assignments  of  error  are  urged  by 
defendant,  but  upon  careful  examination  are 
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not  ftnmd  to  be  of  Bafflctont  Importaneo  to 

merit  dlBcnsston. 

Tbe  JndgineDt  1b  reversed,  and  tbe  cause 
remanded  for  new  trlaL 

ROY.  C,  not  aittliis. 

WER  OUBIABl  The  above  opinion  by 
WILLIAMS,  a,  la  adoiited  aa  the  opinion 
of  tbe  court  All  etmcnr. 


STATE  WATTS. 

(Sapreme  Coort  of  Missouri,  IHvisioD  No.  2. 
March  12,  1913.) 

CsnnnAL  Law  (S  1092*)  — Affbac— Sum- 
ciKNCT  OP  Bill  or  lilxcEpnoHa— StoitATUBi 
or  Tbial  JuDoa. 

Under  Bev.  St  1909,  t  6808,  requiring  the 
derk  on  a  criminal  appeal  to  make  oat  a  full 
transcript  of  the  record  Indnding  the  biU  of 
exceptions,  and  certi^  and  return  it  to  the 
clerk  of  the  Sapreme  Court;  aection  2028,  pro- 
Tiding  that  In  dvil  salts  the  party  excepting 
shall  write  his  exception  and  pray  the  court  to 
allow  and  sign  it,  which  the  court,  if  the  bill  be 
tme,  shall  sign;  and  section  &24S,  proTiding 
that  exceptions  m  criminal  cases  sre  to  be  set- 
Ued.  Mgned  and  filed  as  In  dvil  salts— a  bill 
of  ezcepttcMis  not  showing  that  It  was  allowed 
and  signed  by  the  trial  Jodge,  althoogh  embod- 
ied in  a  transcript  to  which  the  clerk  bad  ap- 
pended an  entry  to  the  effect  that  defendant 
filed  his  bill  of  exceptions  duly  signed  and  al- 
lowed by  the  judge  of  the  drcolt  court.  Is  no 
biU,  and  preaudes  the  Sapreme  Court  ttom 
examining  anything  except  the  record  proper. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Pig.  H  2829,  2834-2861.  2919;  Dec 
Dig.  I  1092.»] 

Appeal  from  Circuit  Court,  Madison  Coun- 
ty: Peter  H.  Hack,  Judge. 

Boy  Watta  was  convicted  of  aednctlon,  and 
he  appeala.  Affirmed. 

NoeO  ft  Noell,  of  Perryvllle,  for  B|q)ellant 
BOllott  W.  Major,  Atty.  Gen.,  and  John  U. 
Dawaon,  Asst.  Atty.  Oen.  (A.  W.  Stewart,  of 
Bowling  Oreen,  of  counsel),  for  tbe  State. 

.  WALKER,  J.  Defendant  appeals  from  a 
eonvlcdini  in  the  drcnlt  court  of  Madiaon 
conn^  for  aeductlon  under  section  4478,  R. 
8.  Ma  IMO;  hla  punishment  baring  been 
aaaeaaed  at  12  months'  imprisonment  In  the 
county  JaU  *nd  a  fine  of  $1,000. 

The  tranacrlpt  of  tbe  jwoceedlngB  filed  bore 
dladoae  a  eomndn^ed  mass  of  record  entries, 
testimony,  Inatnictlons  glT^  copies  of  mo- 
ttona  for  a  new  trial  and  In  arrest  and  tbe 
OTemiling  of  same  wiOi  defisndant's  excep- 
tkma,  ttie  affidavit  t<xt  appeal  and  the  grant- 
ing of  aame,  to  all  of  which  is  appmded  a 
record  entry'  ^gaei  by  the  derk,  as  follows: 
"Now  on  this  22d  day  of  August,  1912,  in 
vacation  of  the  circuit  court  of  Madison 
county.  Mo,,  comes  Boy  Watts  by  bis  attor- 
ney and  ffiea  hla  bill  of  ezcqitlonB  in  the 
above-entitled  cauae,  the  same  being  duly 
signed  and  allowed  1^  Hon.  Peter  H.  Huck, 
Judge  of  tbe  said  drcnlt  court"  This  Is  fol- 
lowed by  the  naual  formal  certificate  as  to 


the  correctness  of  the  transcript  which  Is 
properly  signed  by  the  clerk  with  the  seal 
of  the  court  Imprinted  thereon.  The  copy 
of  the  bill  of  exceptions,  embodied  in  this 
transcript,  does  not  show  that  the  trial 
Judge  allowed  and  signed  tbe  same.  If  this 
is  essential  to  a  complete  bill,  we  are  pre- 
duded  from  examining  anything  except  the 
record  proper. 

Bills  of  exceptiona  were  unknown  to  tbe 
common  law,  being  first  authorized  by  the 
statute  of  18  Edward  I,  c  31.  This  statute 
provided,  In  brief,  that  "whenever  any  one 
alleged  an  exception  tbe  Justice  should  put 
his  seal  thereto  for  a  witness."  This  stat- 
ute in  ^ect  required  the  trial  Judge  to  sign 
the  exception  because  tbe  use  of  his  seal 
was  at  that  time  a  surer  attestation  of  tbe 
truth  of  the  bill  than  his  signature ;  and  this 
was  tbe  purpose  of  the  statute.  The  origin  of 
similar  provisions  to  be  found  In  the  Codes 
of  many  states  Is  traceable  to  this  early 
English  statute. 

The  requirements  of  our  statute  In  this  re- 
gard are  that,  "whenever  in  tbe  progress  of 
any  trial  in  any  dvil  suit  pending  In  any 
court  of  record,  either  party  shall  except  to 
the  opinion  of  the  court,  and  shall  write  his 
exception  and  pray  the  court  to  allow  and 
sign  the  same,  tbe  person  composing  tbe 
court  shall.  If  such  bill  be  true,  sign  the 
same."  Section  2(J2S,  B.  S.  Mo.  1900.  This 
rule  of  procedure  was  first  enacted  in  1822, 
and  has  been  carried  forward  through  each 
successive  revision  of  tbe  statutes  without 
material  change.  Bills  of  exceptiona  In  crim- 
inal cases  are,  under  an  expreaa  section  of 
tbe  Code  of  Criminal  Procedure  (aection  6215, 
a  S.  Mo.  1909),  to  be  ''settled,  signed,  sealed 
and  filed  aa  now  allowed  by  law  In  dvll  ac- 
tions.** The  rulings  of  thla  court,  therefore, 
that  billB  of  exceptions  shall  be  signed  by  the 
trial  Judge,  are  applicable  to  criminal  as  well 
aa  dvil  cases.  Notwithstanding  the  record 
entry  of  the  clerk  that  the  UU  was  duly 
signed  and  allowed  by  the  trial  Jndg^  ladc- 
Ing  the  latter's  signature  it  la  no  tfilL  Rob- 
erts V.  Jonea,  14S  Mo.  368,  49  S.  W.  986: 
Beno  V.  Fits  Jarrell,  1«S  Mo.  412,  63  8.  W. 
80&  In  State  v.  Collins.  196  Ma  87,  93  S. 
W.  1117,  the  same  rule  la  annonnc^  In  a 
later  caae  Involving  the  same  qtiestlon,  the 
conr^  apeaking  through  Fox.  said:  **At 
the  very  threshold  ot  the  considmtion  of 
this  cauae  we  find  that  the  record  &lla  to 
disclose  any  authenticated  bill  of  exceptions 
by  which  the  objections  and  exceptioiiB  to 
the  action  of  the  court  duriiv  tb»  progress 
of  the  trial  were  preserved,  ^ere  Is  an  en- 
tire absence  In  this  record  of  a  bill  of  excep- 
tions purporting  to  have  been  duly  signed 
and  sealed  hf  the  trial  Judge.  While  it  does 
appear  that  there  Is  a  transcript  on  file  In 
which  matters  of  record  proper  and  evidence 
are  all  mingled  together,  and  at  the  close 
the  clerk  certified  that  the  defendant  cornea 
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in  Tacation  and  flies  herein  bis  bill  of  excep- 
tions in  this  cause,  which  la  dnly  signed  and 
sealed  b7  the  Honorable  Hugh  Dabbs^  Jndge, 
there  Is  absolately  nothing  which  shows  that 
a  bill  of  exceptions  Is  embraced  within  this 
record,  and  this  statemait  by  the  clerk  is 
inaufiScient  to  anthorlse  this  court  to  re- 
view anything  except  the  record  proper." 
State  T.  Brown,  216  Mo.  loc.  dt  877,  116  S. 
W.  loc.  cit  986. 

On  appeals  In  criminal  cases  it  becomes  the 
duty  of  the  clerk  of  the  court  In  which  the 
proceedings  were  had  to  make  out,  under 
section  6308,  S.  Mo.  1909,  a  full  transcript 
of  the  record  in  the  case,  including  the  bill 
of  exceptions,  judgment,  and  sentence,  and 
certify  and  retam  the  same  to  the  clerk  of 
the  Supreme  Court  The  bill  of  exceptions 
required  by  this  section  to  be  embodied  in 
the  transcript  should,  under  the  authorities 
cited,  contain  a  copy  of  the  trial  Judge's  al- 
lowance of  such  bill,  and  of  his  signature 
thereto. 

As  we  hare  stated,  this  requisite  is  absent 
from  the  transcript  in  the  case  at  bar.  The 
language  of  this  court  in  Garth  t.  Caldwell, 
72  Mo.  loc.  clt  627,  in  discussing  a  defect  In 
a  bUl  of  exceptions  identical  with  the  one 
under  consideration,  is  not  inappropriate  here. 
The  court  said:  "What  has  become  of  the 
bill  of  exceptions  signed  by  the  judge  does 
not  appear,  nor  is  it  material  for  our  present 
purpose  to  Inquire.  It  Is  sufBctent  for  us  to 
say  that  what  Is  termed  the  original  bill  of 
exceptions  is  not  signed  by  the  judge,  and 
therefore  cannot  be  regarded  by  us  as  pre- 
serving any  of  the  matters  said  to  be  con- 
tained therein."  Qarth  t.  Caldwell,  72  Mo. 
loc.  cit  627. 

Under  tWs  well-established  rule,  we  are 
therefore  precluded  from  examining  anything 
in  this  case  except  the  record  proper.  Find- 
ing no  error  therein,  the  judgment  of  the 
trial  court  Is  affirmed,  and  the  sentence  which 
the  law  pronounces  Is  ordered  to  be  executed. 

BROWN,  P.  J.,  and  FARIS,  J.,  concur. 


STATE  V.  GBRHARDT. 

(Supreme  Court  of  MiBsouri,  Division  No.  2. 
March  12,  3913.) 

1.  Vaubk  Psrensbb  (I  34*)— Infouution— 
TuAssrm  or  SxcuBniEB. 

Where  an  informatloD  for  false  pretenses 
by  obtahiins  94,000  from  A.  on  a  promise  to 
deliver  to  mm  the  note  and  mortgage  of  a  third 
person  therefor  alleged  that  A.  believed  the 
false  statements  of  defendant  specified,  and  was 
thereby  deceived  and  Induced  to  loan  the  $4,- 
000,  and  that  A.  did  then  and  there  deliver  and 
transfer  to  defendant  a  certain  check  for  94,- 
000,  also  that  defendant  represented  that  he 
had  the  $4,000  note  and  deed  of  trust  in  a  safe- 
ty deposit  box,  and  would  keep  it  there  subject 
to  A.  B  demand,  it  sufficiently  charged  that  A., 
in  fact,  delivered  and  transferred  to  defend- 


ant tile  AedE  t9  Buans  of  which  ha  was  de- 

fraaded. 

[Ed.  Note.— For  other  cases,  see  False  Pre- 
tenses, Cent  Dig.  f  46;  Dec  Dig.  {  84.*] 

2.  False  PsKTsifaBB  (|  88*)  —  Pabticdub 
False  Bbpbbbbrutzohs  —  ZteOBSsm  or 

PaooF. 

Where  aeveral  false  pretenses  are  J(^tly 
charged,  it  is  only  necessary  to  prove  that  one 
of  them  was  in  fact  untrue  in  order  to  aostain 
a  conviction,  and  (he  others  may  be  treated  as 
surplusage. 

[Bd.  Note.r— For  other  caaea,  aee  False  Pre- 
ten8e^  Cent  Dig.  f|  60-68;  Dec  Dig.  |  38.*] 

8.  CaiuiNAi.  Law  (|  149*)~LDaTATiORB— 
FaI£S  Pbetbnsss. 

Where  three  years  bad  not  expired  from 
the  date  that  complainant  paid  over  his  money 
to  defendant  in  reliance  on  defendant's  false 
representations,  a  prosecution  for  false  pre- 
tenses was  not  barred  by  limitationiL  tbooch 
more  than  three  years  had  expired  from  the 
date  oC  the  malcing  of  false  represenCatioos 
which  may  have  aided  in  deceiving  complain- 
ant 

[Bd.  Note. — For  other  caaea,  see  Criminal 
Law,  Cent  Dig.  {|  273-276;  Dec  Dig.  1 140.*] 

4.  False  PBETEnsEB  (|  48*)— CoirvionoiT- 

Evidence. 

Evidence  held  to  sustain  a  conviction  of 
obtaining  money  by  false  pretenses. 

[Bd.  Note^For  other  caaea.  aee  False  Pre- 
tenses, Cent  Dig.  |  82;  DecTDlg.  |  49.*] 

Appeal  from  St  Louis  Circuit  Court;  ^1- 
son  A.  Taylor,  Judge. 

Julius  A.  Gerhardt  was  convicted  of  ob- 
taining property  by  false  pretenses,  and  he 
appeals.  Affirmed. 

Defendant  was  convicted  under  an  infor- 
mation charging  bim  with  obtainii^  property 
from  one  Louis  Ackermann  by  false  pretens- 
es, as  prohibited  by  section  4666,  B.  S.  1909 
(amended  by  Laws  1911,  p.  195),  and  ap- 
peals from  a  judgment  of  the  drcolt  court  of 
8t  Louis  city  fixing  his  pnnlahmmt  at  2% 
years  in  the  penitentiary. 

On  the  part  of  the  state  there  la  sabatan- 
tlal  evidence  that  defendant  and  om  Omrad 
Kraft  were  offidng  togetbet  in  the  dty  of 
St  Lonls  in  the  month  of  May,  1908.  when 
a  notice  emanatliv  from  tb^  office  and  ad- 
vertidng  tax  sale  a  $4,000  note  secured  by  a 
deedot  tmatonproputyat  No.  ^38  St  Loo- 
is  avenue  attracted  the  attratton  of  one  Loots 
Ackermann,  who  states  that  defendant  aent 
him  the  ftdvertiseDiait  It  does  not  clearly 
appear  whose  name  was  signed  to  the  ad- 
vertiaemoit  Ackermann's  erldaioe  Indteatm 
that  he  was  either  so  mentally  stupid  or  so 
ignorant  of  boalness  aflaira  that  he  did  not 
know  a  note  or  deed  of  trust  when  be  saw 
such  documents.  While  Us  evldmce  is  clum- 
sy, and  In  some  places  indefinite;  be  erinoefr 
no  incUnatltm  to  eziugerate  or  swear  false- 
ly. He  (Ackermann)  possessed  $4,000  which 
he  desired  to  loon  npcm  real  estate  secnrlty, 
and  called  at  the  office  of  defoidant  and 
Kraft  about  May  U*  1006,  to  amnge  for 
the  purchase  of  the  note  and  deed  of  trust 
above  mentioned,  tbe  note  secnred  by  the 
,  deed  of  trust  was  dated  April  14,  1911,  and 
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pajable  three  years  after  date^  while  Ack- 
ennaim  oily  desired  to  loan  bis  money  for 
one  year,  u  that  no  deal  was  made  when 
Adtermann  called  oa  defendant  the  first 
tlmfc  On  Hay  14,  UO^  Ai^ermaim  called 
at  dtfmdant's  offlce  a  second  time  to  see 
what  could  be  done  abont  purchaalng  the 
abore-mentloued  secured  note.  Kraft  was  ab- 
sent, and  defendant  Gerhardt  went  with  Ack- 
ermann  to  the  Mercantile  Trost  Company, 
where  he  took  from  a  safety  deposit  box  and 
delivered  to  Ackermann  a  title  guaranty 
certificate  and  an  insurance  poll<7,  both  of 
which  contained  a  de^ription  of  the  prop- 
erty sitnated  at  No.  4839  St  LodIs  avenue. 
Mr.  Ackermann  further  testifies  that  defend- 
ant on  the  same  day  and  while  at  the  Mer- 
cantile Trust  Company's  office  wrote  and 
delivered  to  Ackermann  the  following  re- 
ceipt: "Received  of  Lonls  Ackermann  94,- 
O00X»  for  D.  T.  at  4939  St  Lonls  Ave.,  Lot 
13  Blk  S260  Date  14-1908.  Kraft-Gerhardt 
Bealty  Co.,  per  J.  A.  Gerhardt"  He  also  at 
the  same  time  delivered  to  Ackermann  the 
following  promissory  note:  "St  Louis,  Mo., 
May  fttb,  1908.  94,000.00.  One  year  after 
date  we  promise  to  pay  to  Lonls  Ackttmann, 
four  thousand  —  ■-  dollars,  (or  value  re- 
ceived, with  interest  after  date  at  the  rate 
of  six  per  cent  per  annum,  we  having  depos- 
ited or  pledged  with  said  Ztonls  Ackermann 
as  collateral  security  for  the  payment  of 
this  note,  deed  of  trust  for  $4,000,0(^  dated 
April  14th,  1908,  on  property  #4939  St  Lou- 
is Avenue,  St  Lonls,  Missouri.  Conrad 
Kiaft  Jr.  Bealty  Company,  per  Conrad 
Kraft,  Jr." 

Why  the  note  above  copied  was  dated  five 
days  before  the  negotiations  for  the  loan 
were  begun  does  not  appear.  It  is  most 
probable  that  the  negotiationB  ware  begun  on 
May  6,  1908,  instead  of  May  Uth  of  that 
year.  The  note,  as  will  be  seen,  was  execut- 
ed by  Kraft  wbile  the  receipt  is  signed  by 
def^dant  Gerhardt  in  the  name  of  the 
Kraft-Gerhardt  Bealty  Company.  While  at 
the  Mercantile  Trust  Company's  offlce  Acker- 
mann seemed  to  have  some  fear  that  he  was 
not  getting  all  the  papers  that  he  ought  to 
hav^  and  said  to  defendant  "I  don't  really 
want  this  loan  uoless  you  can  get  this  deed 
of  trust  on  this  money,"  to  which  defendant 
replied.  "That  will  be  all  right."  This  r^ly 
seemed  to  remove  the  doubt  resting  In  Acker- 
mann's  mtod,  and  be  thereupon  caused  the 
treasurer  of  the  Trust  Company  to  make  out 
and  deliver  to  defendant  a  check  for  94,000 
payable  to  the  Kraft-Gerhardt  Bealty  Com- 
pany. Ackermann  testifies  that  defendant 
suggested  that  the  check  be  made  payable 
to  the  Kraft-Oerhardt  Bealty  Company. 
Ackermann  then  took  the  four  papers  given 
him  by  defendant  and  went  home.  Accord- 
ing to  Ackermann's  evidence,  Kraft  was  not 
at  his  offlce  either  the  first  or  second  time 
he  called,  and  that  defendant  alone  went 
with  him  to  the  Mercantile  Trust  Company 


to  get  the  papers  and  close  the  deal  If  Ack- 
ermann's version  of  the  transaction  is  cor- 
rect, he  parted  with  his  94,000  before  he 
ever  met  Kraft  About  15  days  later  Acker- 
mann again  called  on  defendant  when,  as 
he  describee  it  he  "was  trying  to  find  out 
really  If  there  was  anything  like  a  deed 
of  tmst  to  be  had  or  to  be  se^."  Asked 
what  explanation  defendant  gave,  Ackermann 
replied:  "Well,  he  plugged  the  thing  again, 
and  says,  'That  will  be  all  right* " 

Mrs.  W.  E.  Wende,  the  sister  of  Ackermann, 
interested  herself  In  the  transaction  a  short 
time  after  the  defendant  received  the  check 
for  94,00^  and,  calling  on  defendant  de- 
manded to  Icnow  "what  kind  of  business  is 
lie  doing  with  Louie,  that  he  did  not  give 
him  the  right  pap^  that  he  buys,  and 
he  said  we  are  all  right"  She  called  a 
second  time,  and  was  again  assttted  by 
defHidant  as  she  says,  "that  he  would  givje 
it  to  Louie,  and  that  be  was  going  to  fix 
everything  all  right"  AAernaaux  never  did 
receive  the  note  and  deed  of  tmst  which  Jie 
attempted  to  purchase  from  defendant  but 
admits  that  several  months  later  Kraft  paid 
him  900  Interest  and  defendant  paid  him  93. 
Ackermann  k«pt  dunning  the  defendant  for 
the  94,000  at  ftvquent  Intervals  unttl  De- 
cembcr,  1008,  when  Kraft  Gerhardt,  and  one 
Tmdion  organised  a  910.000  corporation, 
styled  the  Kraf^6efhardt  Beall^  Company. 
The  shares  of  this  company  were  9100  each 
"actually  paid  up,"  bnt  the  only  assets,  it 
any,  put  Into  the  corporation,  was  a  small 
piece  of  vacant  land  owned  by  Kraft  the 
value  of  whidi  Is  not  shown,  and  tben  Is 
nothing  in  the  record  to  indicate  that  It 
possessed  substantial  value.  Defendant  sub-- 
scribed  for  69  shares  of  the  new  company's 
stock,  Kn^  for  SO  shares,  and  Tmchon  for 
1  share.  Defendant  transferred  to  Acker- 
mann 40  of  bis  shares,  taking  bis  receipt 
therefor,  which  reads  as  follows:  "Kraft-. 
Gerhardt  Bealty  Co.  St  Louts,  Mb.  Jan.  T, 
1900.  Beceived  of  Julius  A.  Gerhardt  certif- 
icate number  five  for  forty  (40)  shares  of  the 
capital  stock  of  Kraft-Gerhardt  Bealty  Com- 
pany of  the  par  value  of  $100.00  eaxh,  in 
consideration  of  whitA  I  hereby  assign,  sell 
and  transfer  to  said  Julius  A.  Gerhardt  all 
my  right  title,  and  Interest  in  and  to  a 
certain  promissory  note,  dated  on  or  about 
May  14tb,  1008,  executed  by  the  Conrad 
Kraft,  Jr.,  Bealty  Company,  for  the  sum  of 
four  thousand  dollars;  also  any  collateral  de- 
posited as  security  with  said  note.  Also  re- 
ceived the  sum  of  one  hundred  and  sixty 
dollars  cash.  In  full  of  accrued  Interest  on 
said  note  to  date.  I  hereby  certify  that  said 
note  and  collateral  cannot  now  be  produced , 
and  that  the  same  Is  not  In  the  hands  of  any 
person  or  persons  legally  entitled  to  the 
same.   Mr.  Louie  A<^ermann." 

The  defendant,  testij^lng  in  his  own  be- 
half, states  that  while  he  offlced  with  Kraft 
in  May,  1911,  he  was  not  in  partnership  with 
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the  latter  at  tbat  time;  that  Kraft  secured 
building  loans  on  property  which  defendant 
oonstmcted:  that  there  was  no  community 
of  interest  between  him  and  Kraft  on  May 
14th,  when  defendant  gareAiftennann  the  re- 
ceipt for  the  ¥4,000  check  In  the  name  of 
the  Kraft-Gerhardt  Realty  Company,  as  be- 
fore recited.  Farther  teatlQlng,  defendant 
states  that  he  had  no  Interest  In  or  connec- 
tion with  the  $4,000  note  and  deed  of  tmst 
which  Ackermann  attempted  to  purchase; 
that  A<ftermann  came  to  the  Joint  office  of 
Kraft  and  Oerhardt  on  May  14,  1911,  with  a 
Mercantile  Trust  Company  cheek  payable  to 
the  Kraft-Gerhardt  Bealty  Company  for  $4,- 
000  while  Kraft  was  absent,  and  that,  Acker- 
mann being  in  a  harry  to  return  to  his  work, 
defendant  gare  him  the  receipt  for  the  check 
introdnoed  in  eridakce;  that  Kraft  came 
Into  the  office  while  At&ennaon  was  still 
there,  and  defendant  gave  the  check  to  Kraft 
in  Ack^mann's  presence,  whmnpon  Kraft 
west  with  Aekermann  to  the  bank  to  get  tin 
note  and  deed  of  trnst';  that  deCeadant  nerer 
gare  Ackermann  any  otbw  papers  than  the 
reo^pt,  and  did  not  know  nntU  sevoal 
weeks  afterwards  that  Ackermann  bad  not 
received  the  note  and  deed  of  trust  which 
defendant  supposed  Ackermann  was  hnytng 
from  Kraft;  tbat  he (defmdant)  adced  Kraft 
why  he  did  not  driver  the  note  and  deed  of 
tnnt  to  AiAermann,  and  receired  a  reply 
that  it  was  none  of  hla  btialnees.  Defend- 
ant,  further  testifying,  states  that  Kraft 
became  indebted  to  him  to  the  sum  of  12,000. 
and  that  he  took  stock  In  ttw  KraftOertiardt 
Realty  Company  solely  becaoae  he  saw  no 
other  way  of  collecttaig  what  Kraft  owed 
him;  that  the  organization  of  the  Kraft- 
Oerhardt  Realty  Company  was  not  under 
eontODplation  in  May,  1M6,  when  the  al- 
leged crime  was  committed;  that  he  (Ger- 
faardt)  sabecribed  for  the  40  shares  of  stock 
which  were  afterwards  transferred  to  Acker- 
mann Jnst  to  accommodate  Kraft;  also,  that 
Kraft  wrote  the  receipt  which  AiAermann 
signed  for  the  stot^  and  that  he  (defendant) 
never  knew  that  said  receipt  contained  a 
clause  transferring  the  |4,000  note  to  him 
until  the.reeeipt  was  introduced  at  the  triaL 
Defendant  introduced  a  deed  of  trust  which 
ia  dat^  parties,  propertr  conveyed,  and 
amonnt  oorreesmnds  with  the  one  which  Ack- 
ermann attempted  to  purchasft  His  dalm  is 
that  he  found  this  deed  of  trust  in  lOU 
among  scone  old  discarded  papers  which 
Kraft  had  stored  in  a  shed.  No  evidence 
was  Introduced  tending  to  show  what  be- 
came of  the  M.O0O  okOb  of  April  14,  1911, 
which  the  deed  of  trust  was  given  to  secure. 
.However,  that  fact  Is  not  Important  In  view 
of  defendant's  admission  on  the  stand  that 
he  never  at  any  time  had  any  Interest  In 
either  the  note  or  deed  of  tmst  which,  U 
Adcermann  Is  correct,  he  pretended  to  sell 
to  the  latter.  The  remainder  of  defendant's 
evidence  is  an  emphatic  d^lai  of  the  state- 


ments of  Ackwmann  and  his  sister,  Mra. 
Wwde,  and  toids  to  prove  that  Knft  atone 
was  responsible  for  obtaining  the  94.000  from 
Ackermann.  Several  witnesses  testified  to 
the  good  iwntatlon  ot  deftadant  He  was 
tried  separately.  It  appears,  by  Inference  at 
least,  that  Kraft  absconded,  and  was  not  ar- 
rested. 

Ohas.  J.  H^urer,  of  St  Louis,  tax  ^pellant. 
B.  W.  Major,  Atty.  Gen.,  and  StOm  U.  Daw^ 
son,  Asst  Atty.  G«l,  for  the  States 

BROWN,  P.  J.  (after  stating  the  fiicts  as 
above).  For  reversal  defmdant  asserts  (1) 
that  the  Information  is  fatally  dettetlve: 
(2)  that,  If  any  crime  was  committed,  It  ia 
barred  by  the  three-year  statute  of  Umlta* 
tlon ;  and  (3)  that  the  evidence  is  iw^nflirfMit 
to  support  the  verdict. 

L  Infonnation,  Snridnsageh  ebb 

[1]  Defendant  ctnitends  that  the  Infbnna- 
tton  is  fatally  defective,  in  this:  tbat  while 
it  recites  that  Ackermann  was  decdved  by 
the  defendant's  false  repr^entadons,  and  In- 
duced thereby  to  fa»an  the  $1,000,  It  falla  to 
recite  tbat  said  Ackiamann  did  in  fact  de- 
liver and  transfer  to  defendant  the  $4,000 
treasurer's  check  of  the  Mercantile  Trust 
Company,  dtlng  State  v.  Phelan,  169  Ua. 
m,  00  8.  W.  71.  State  T.  Baxbee^  U6  Ma 
440;  87  8.  W.  1110,  and  State  v.  Hnbbaid. 
170  Mo.  8BS,  70  8.  W.  883.  This  contention 
cannot  be  snstalned  for  the  reason  that  tlie 
same  paragraph  of  the  Infbrmation  wliidi 
redtes  that  Actomann  bdieved  Uw  false 
statemmtB  of  defendant,  and  was  thereby 
deceived  and  induced  to  loan  Uie  $4,000,  con- 
tains the  further  allegation  that  "Ackermann 
did  thai  and  there  deliver  and  trans&r"  to 
defendant  the  treasurer's  check  of  the  Mer- 
cantile Tmst  Company  set  out  in  the  indict- 
ment There  la  another  diarge  in  the  ln> 
formatifm  that  defendant  represrated  that 
he  had  the  $4,000  note  and  deed  ot  trust 
In  a  safety  depodt  box  of  the  QermaB  Sav- 
ings Institution,  and  would  Iraep  It  there 
subject  to  the  demand  of  Ackermann.  There 
la  a  defect  in  tlUa  part  of  the  information, 
but  that  defect  does  not  Impair  the  validity 
of  the  first  auction,  whleh  diarges  tiiat  de- 
fendant represented  that  he  and  Kraft  were 
"then  and  there  the  owners  ot  and  bad  In 
their  possession"  the  iwomlssoEj  note  for 
$4,000  secured  1^  deed  of  tmst 

[2}  The  charge  that  defendant  falsely 
reeented  that  he  had  the  note  and  deed  ot 
trust  In  a  safety  deposit  box  of  the  German 
Savings  Instltntlon  was  not  clearly  proved, 
bat  that  fact  does  not  affect  the  validity  of 
the  convlctton,  for  tbe  reason,  that,  where 
several  false  pretenses  are  jointly  charged, 
it  is  only  necessary  to  prove  that  one  of  said 
pretenses  was  in  fact  nntme.  State  r. 
Keyea.  106  Ma  136.  93  S.  W.  801,  6  L.  B.  A. 
(N.  S.)  869,  7  Ann.  Cas.  23;  2  Bishop's 
New  Criminal  Law,  I  ThaA  part  of 
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the  Indictment  wblch  refere  to  tbe  deposit- 
ing or  keeping  of  the  nobe  and  deed  of  trust 
In  tbe  safety  deposit  box  of  the  German  Sav- 
ings Institution  subject  to  Ackermann's  ord» 
may,  and  should,  be  treated  as  surplusage, 
and  no  proof  thereof  was  necessary.  State 
T.  Vorback,  66  Mo.  loc.  dt.  172.  The  learned 
trial  judge  appreciated  this  feature  of  tbe 
law,  and  did  not  submit  to  the  Jury  the 
truth  of  the  allegation  that  defendant  prom- 
ised to  keep  the  note  and  deed  of  trust  in  a 
safety  deposit  box  of  the  German  Savings 
Institution  subject  to  the  demand  of  Acker- 
muuL  Tbe  Information  la  sufficient. 

II.  Limitation. 

[3]  The  further  coutentioD  of  defendant 
that,  if  any  false  pretense  or  false  statement 
was  made  to  Ackermann  which  Induced  him 
to  deliver,  the  $4,000  check  to  defendant, 
that  statement  was  made  in  the  note  dated 
May  6,  1008,  and  consequently  the  crime 
was  committed,  If  committed  at  all,  more 
than  three  years  before  May  0,  1011,  the 
date  when  the  information  was  filed.  This 
assignment  must  likewise  be  overruled. 
While  the  note  of  May  6,  1908,  contains  a 
&Ise  redtal  ttiat  the  $4,000  note  and  deed  of 
trust  which  Ackermann  was  trying  to  pur- 
chase "had  been  pledged  with  said  Louis 
Ackermann,  etc.,"  and  that  false  recital 
might  have  aided  in  deceiving  Ackermann, 
there  is  not  a  word  In  the  record  to  indicate 
that  Ackermann  ever  saw  the  note  of  May 
6,  1908  (hereinbefore  set  out),  until  May 
14,  1908,  when  It  was  delivered  to  him. 
Mere  lying  or  misrepresentation  Is  not  of  It- 
self a  crime.  It  Is  only  when  a  misrepresen- 
tation bears  fruit  by  causing  some  one  to 
part  with  money  or  property  that  section 
4565,  JL  S.  1909,  Is  violated.  In  the  opinion 
of  the  writer  false  representations  which  re- 
sult In  a  crime  should  be  treated  as  having 
been  made  at  the  time  the  victim  of  such 
false  representations  delivers  his  money  or 
property  to  the  person  making  the  false 
statements. 

III.  Sufficiency  of  Evidence. 

[4]  It  Is  unnecessary  to  reprat  tlie  evidence 
In  passing  upon  defmdant's  contention  that 
It  la  insufficient  to  support  the  Judgment.  A 
fair  synopsis  of  the  material  evidence  may 
be  found  in  our  statement  of  tbe  case.  The 
evidence  of  defendant  would  Indicate  that  be 
was  not  guilty  of  any  crime  or  even  of  de- 
ception, while  the  testimony  of  Ackermann 
and  bis  Bteter  makes  out  a  Clear  prima  facie 
case  of  gnilt  Tbe  Jury  looked  into  tbe  fac- 
es of  these  wltneeses,  and  were  In  a  far  bet- 
ter position  to  Judge  of  the  truthfulness  of 
tbeir  statements  ttian  we  are.  But,  even 
looking  at  the  evidence  In  cold  type,  we  are 
convinced  that  tbe  written  documents  Intro- 
duced (tbe  authenticity  of  wblch  Is  conceded) 
more  strongly  corroborate  tbe  evidence  of 
Ackomann  tfaan  tbe  evidence  of  defiant 


It  was  tile  spedal  province  of  the  Jury  to 
weigh  the  evidence,  and  we  will  not  disturb 
th^  verdict  There  being  no  reversible  er- 
ror in  tbe  record,  tbe  Judgment  of  tbe  trial 
court  1>  affirmed. 

WALKER  and  FARIS,  JJ^  concur. 


STATE  V.  CDMMINOS. 

(Supreme  Court  of  Missouri,  Divisl<m  ffo.  2. 
March  12,  1013.) 

1.  Gahznq  (I  72%,  New,  vol.  8  Key-No.  Se- 
ries)   —   "CuSTOniAM"   OF  MONST  BST  OR 

Wagebed. 

The  term  "custodian,"  as  used  In  Bev.  St 
1909,  B  4749,  making  the  custodian  of  money 
warred  on  a  horse  race  subject  to  punlBhmenL 
embraces  all  persons  who  knowingly  receive  and 
hold  money  which  the  parties  from  whom  the 
same  Is  received  Intend  shall  be  held  pending 
a  horse  race  and  disbuned  acending  to  the  re- 
sult of  tbe  race. 

2.  Gauino  (S  86*)— Cubtodxah  or  Monet  Bkt 

—I  NrOBUATIOIT— SOKPLUSAOK. 

In  an  information  charging  defendant  as 
the  custodian  of  money  wagered  on  a  horse  race 
in  violation  of  Rev.  St  1909,  S  4740,  allegations 
of  tbe  name  of  tbe  party  against  whom  the  com- 
plaining witness  made  ue  bet  that  the  name  of 
the  party  was  unknown  to  the  prosecutor,  or 
that  tbe  hone  race  was  to  be  ran  in  Kentncky, 
were  surplusage ;  It  being  only  necessary  to  al- 
lege tbe  name  of  the  party  from  wbom  the  mon- 
ey was  received,  Oiat  It  was  knowingly  received 
as  a  bet  or  wager  on  a  contest  of  speed  between 
borseSt  and  that  the  act  was  feloniously*  will- 
fully, and  unlawfully  done. 

[Ed.  Note.— For  otber  cases,  see  Oamlng, 
Cent.  Dig.  IS  220-22S,  228,  261,  266;  Dee.  Dig! 
8  85.»1 

3.  GaUIITG  a  94*)— InrOBMATION- ISSUH  aud 

PBOOF. 

Where,  In  an  information  against  defendant 
as  the  cuatodian  of  money  bet  on  a  horse  race, 
it  was  alleged  that  defendant  became  the  ens- 
todian  of  a  bet  made  by  tbe  complaining  witness 
against  a  party  unknown  to  tbe  assistant  circuit 
attorney,  tbe  fact  that  such  witness  testified 
that  he  made  the  liet  agaioBt  defendant  was  not 
a  fatal  variance;  defradant's  witness  Imving 
testified  that  defendant  was  a  mere  clerk  In  a 
cigar  store  belonging  to  his  brother  and  that  bets 
received  there  as  was  the  bet  In  qnestion  were 
for  the  brother,  whose  connection  with  the  store 
or  the  betting  was  not  commnfaicated  to  the  cir- 
cuit attorney. 

[Ed.  Note. — For  other  cases,  see  Gaming, 
Cent  Dig.  }§  274-288 ;  Dec  Dig.  {  94.*] 

4.  CBIUIKAL  Law  (|  1134*)  —  DfeUUBBBB  TO 

'  E^riDENCB— Review. 

When  a  defendant  does  not  stand  on  his 
demurrer  to  complainant's  evidence,  but  after- 
wards introduces  evidence  on  bis  own  behalf, 
and  again  donnrs  at  tbe  close  of  all  the  evi- 
dence his  first  demurrer  wlU  bs  deemed  waived . 
and  Us  last  will  be  considered  with  reference  to 
all  the  evidence  in  the  case. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SS  2587,  2953;  2986-2996,  305<^- 
3071 ;  Dec.  Dig.  {  1134.*] 

5.  CannifAL  Law  (S  364*>— Btidbncs— Bxs 
Obsta— Oamiito  8hbr& 

In  a  prosecution  of  defendant  for  becoming 
the  custodian  of  money  bet  and  wagered  on  a 
horse  race,  racing  sheets  produced  by  defendant, 
when  complainant  asked  him  to  take  the  bet, 
on  wbiflh  it  an>eared  that  oomxdalnant  rsgtster- 
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ed  a  bet  on  a.  hone  that  was  adiediiled  to  ran 
in  a  race  in  LonlirUle  on  that  day,  were  admis- 
■ible  aa  res  geetn  to  eatabUah  the  fact  that  a 
hone  race  was  sdieduled  or  advertised  to  take 

Elace  in  Eentacky,  on  which  complainant  made 
is  bet 

[Ed.  Note.— For  other  cases,  see  Criminal 

MS[-  SSSSH^MJf-  ****  ^ 

0.  GAnaiCAL  Law  (|  804*)— S^dbnoe— Looa- 
noff  or  GmBB— JuDioiAi.  Notice. 

Where  a  racinf  sheet  introdnced  In  eri- 
dence  in  a  prosecution  for  becoming  the  cus- 
todian of  money  bet  and  warred  on  a  horse 
race  showed  that  the  races  on  which  the  money 
was  bet  were  to  take  place  at  Louisville,  the 
court  will  take  Judicial  notice  that  Louisville, 
Ky.,  which  la  a  commercial  center,  was  the 
place  referred  to,  under  the  rule  that  a  state 
court  will  take  Judicial  notioe  of  the  location  of 
cities  outside  the  state  which  are  w^  known 
commercial  centers. 

{Bd.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  S!  290%,  700-717;  Dec.  Dig. 
I  80a.*] 

7.  Oamtno  {|  94*)— Cubtodiaw  or  Monet  Bet 

— IirrOBHATION— SUEPLDSAOE. 

In  a  prosecution  for  becoming  the  custodian 
of  money  wagered  on  a  horse  race,  in  violation 
of  Rev.  St.  1909.  f  4749,  aa  allegation  in  the 
Information  that  certain  odds  were  laid  or  to  be 
laid  on  the  relative  speed  and  power  of  endur- 
ance of  the  horse  on  which  complainant  bet  was 
surplusage  and  did  not  need  to  be  proved. 

[Bd.  Note.— For  other  cases,  see  Gaming, 
Cent  Dig.  SI  274-283 ;  Dec  Dig.  |  94.*] 

Appeal  tiom  St  Louis  Gircalt  Conrt ;  James 
E.  Wlthrow,  Judge. 

Joseph  Cummlngs  was  convicted  of  becom- 
ing the  cnstodlan  of  money  bet  and  wagered 
on  a  horse  race,  and  be  appeals.  Affirmed. 

Defendant  was  convicted  of  TiolaUng  sec- 
tion 47^,  B.  S.  1909,  by  becoming  the  cv8- 
todlan  of  mtmey  bet  and  wagered  npon  a 
bone  rae^  and  appeals  from  a  jndgmoit  of 
the  drcDlt  conrt  ot  St  Lonla  city  fixing  hta 
punishment  at  a  fine  of  (500,  Ttie  Informa- 
tion upon  whldi  defendant  was  convicted 
also  contained  a  count  charging  him  with 
registering  a. bet;  but,  as  be  was  not  con- 
victed on  that  count,  it  will  be  disregarded 
on  this  aweaL 

The  evidence  for  tbe  state  tends  to  prove 
that  William  J.  Breen,  a  police  officer  of  tbe 
dty  of  St  Louis  detailed  to  the  gambUog 
squad,  went  Into  a  cigar  store  on  Pine  street, 
in  said  dty,  on  October  12,  1911,  and  found 
defendant  standing  behind  the  counter.  Said 
policeman  asked  if  he  coald  make  a  bet  on 
a  horse  race.  D^endant  replied  in  the  af- 
firmative and  banded  witness  a  "form  sheet" 
showing  a  race  scheduled  to  take  place  at 
Louisville  on  that  day  as  a  test  of  speed  be- 
tween eight  horses.  Among  the  number  was 
a  horse  named  Cherryola.  Witness  picked 
the  horse  Cherryola  to  win  and  gave  defend- 
ant f  2  as  a  bet  on  that  horse  In  a  race  to 
take  place  at  Louisville  on  that  day.  Imme- 
diately after  the  bet  was  made,  other  offi- 
cers arrested  defendant  and  took  from  him 
the  "racing  form  sheet"  and  tbe  |2.  The 
money  was  marked  and  identlfled  'aa  the 


carrenc7  whidi  witness  Breen  bad  delivwed 
to  defendant  as  a  bet  that  tbe  borae  (^lerry- 
Ola  would  win.  Witness  Breen  farther  tes- 
tified that  the  bet  was  with  defoidant,  and 
that  there  was  no  dlscnaslon  or  understand- 
ing about  whether  there  were  any  odds  of- 
fered in  favor  of  or  against  the  bwse  Cher- 
ryola. The  policeman  who  made  tbe  anvet 
said  to  defendant:  **I  got  you  at  last  l 
placed  a  bet  with  yon.  I  have  the  goods  on 
you."  To  which  remark  defendant  replied: 
*'We  all  take  chances;  we  all  get  by.  We 
won't  think  of  this  two  years  from  now." 
The  "form  sheet"  or  "racing  form"  foond 
In  defendant's  possession,  and  npon  which 
witness  Breen  had  made  a  mark  opposite 
the  name  of  the  horse  Cherryola,  was  Intro- 
duced in  evidence  by  the  state  to  prove  that 
a  horse  race  was  scheduled  and  advertised 
to  take  place  In  tbe  state  of  K«ituc^  upon 
which  the  bet  was  placed.  Defendant  was 
not  sworn  as  a  witness,  bat  one  Thomas 
Fitch,  a  clerk  in  tbe  cijpur  store  where  de- 
fendant was  arrested,  gave  evidence  on  be- 
half of  defendant  His  testimony,  In  snb- 
stance.  Is  to  tlie  eiBect  that  one  Frank  Gom- 
mlngs,  a  brother  of  defendant,  was  the  pro- 
prietor of  the  cigar  store;  tiiat  bets  made 
there  were  made  with  Frank  Cummlngs;  that 
defendant  and  witness  Fitch  were  merely 
clerks  of  the  said  Frank  Cnmmings  working 
on  a  salary  and  not  direcdy  ctmnected  with 
betting  on  horse  races,  except  that  they  re- 
ceived bets  or  manorandum  tliweof  when 
Frank  Cummlngs,  the  proprietor,  was  absent 
For  reTosal  defoidant  aasots:  (1)  That 
the  evldoice  does  not  prove  that  he  was  the 
custodian  92  bet  by  witness  Breen.  (2) 
That  as  the  information  diarges  that  witness 
Breen  made  a  bet  agaUut  a  party  to  Uie  dr- 
cult  attorney  unknown,  and  the  evidence 
sbows ,  that  said  bet  was  mate  by  Breen 
against  defendant,  there  Is  a  fatal  variance 
between  the  charge  and  proof.  (3)  That  tiiere 
was  no  competent  evidence  that  any  race 
between  Chwryola  and  otlier  horses  took 
place  on  October  12,  1911,  in  the  aute  of 
Eentn^T,  and  ttiat  the  conrt  erred  in  per- 
mitting the  "form  sheet"  or  "racing  totm" 
found  in  defradant's  poaseeslon  to  be  read 
to  the  Jury. 

John  A.  Geruez,  of  St  Louis,  for  appel- 
lant E.  W.  Major,  Atty.  Gen.,  and  Alez.  Z. 
Patterson,  Asst.  Atty.  Gen.,  for  the  State. 

L  Custodian. 

BROWN,  P.  J.  (after  stating  the  facts  as 
above).  [1]  The  defendant's  learned  counsel 
makes  an  Ingenious  argument  In  support  of 
his  position  that  the  word  "custodian,"  as 
used  in  section  4748,  R.  S.  1009,  does  not 
cover  or  embrace  the  act  of  d^endant  in  re- 
celvlng  and  taking  Into  his  possession  money 
bet  on  a  horse  race.  It  is  true  that  the 
.word  'Smstodian"  is  more  frequently  used  in 
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defining  otber  classes  of  possession  or  con- 
trol than  the  possession,  keeping,  or  care 
that  a  stakdiolder  assames  over  money  which 
is  delivered  to  him  to  be  kept  and  dl^nrsed 
under  the  terms  of  a  bet  or  wager.  But  In 
carefully  considering  the  language  which 
precedes  and  follows  the  word  "custodian," 
as  It  Is  used  in  section  4749,  supra,  we  are 
convinced  that  it  was  the  legislative  Intent 
by  the  use  of  that  word  in  said  section  to 
designate  and  embrace  all  persons  who  know- 
Ingly  receive  and  hold  money  which  the  par- 
ty or  parties  from  whom  the  same  Is  receiv- 
ed Intend  shall  be  held  pending  a  horse  race 
and  disbursed  according  to  the  result  of  such 
horse  race.  There  Is  also  no  reason  why  the 
word  "custodian,"  as  used  In  said  section, 
should  not  embrace  any  Intermediate  re- 
<^plent  or  holder  of  money  who  takes  the 
same  into  his  possession  intending  to  deliver 
It  to  another  person  to  be  disbursed  by  such 
other  person  upon  the  result  of  a  horse  race, 
provided  such  recipient  or  intermediate  hold- 
er knows  at  the  time  of  receiving  such  mon- 
ey that  it  has  been  wagered  on  the  result  of 
a  horse  race.  This  assignment  is  ruled 
against  the  defendant 

II.  Variance,  Surplusage,  etc. 

The  alleged  variance  between  the  Informa- 
tion and  the  evidence  necessitates  a  consid- 
eration of  the  information,  which,  after 
chai^ng  that  the  defendant  feloniously,  wlll- 
fally,  and  nnlawfuUy  became  the  custodian 
of  92  received  from  WUllam  J.  Breen,  as  a 
bet  and  wager  upon  the  result  of  a  contest 
of  speed  between  horses,  known  as  a  horse 
race,  contained  the  following  additional  re- 
citals :  "And  more  particularly  upon  the  re- 
sult of  a  trial  and  contest  of  speed  and 
power  of  endurance  of  a  certain  horse  known 
as  'Cherryola'  with  otber  horses,  to  wit, 
•Stinger,*  'High  Private,'  'Starbottle,'  'Carl- 
ton G,'  'Mary  Davis,'  'Rolla  P.  D.'  and 
'Mockler,'  contestants  in  said  trial  and  con- 
test, which  said  trial  and  contest  of  speed 
and  power  of  endurance  and  the  result  there- 
from was  to  take  place  thereafter,  to  wit, 
on  said  12th  day  of  October,  1911,  without 
the  state  of  Missouri,  to  wit,  In  the  state  of 
Kentucky,  and  which  said  bet  and  wager  of 
the  sum  of  $2  was  made  by  said  WUllam  J. 
Breen  against  a  person  to  this  affiant  un- 
known, and  against  a  sum  of  money  of  the 
United  States,  equal  to  an  amount  to  be  de- 
termined by  the  prevallhig  odds  of  betting 
then  laid  or  thereafter  to  be  laid  upon  the 
relative  speed  and  power  of  endurance  of 
said  horse  *CherryoIa*  with  the  other  said 
horses  in  said  contest  of  speed  and  power 
of  endurance^  at  a  race  track  where  said 
trial  and  contest  and  the  result  thereof  was 
thereafter,  on  said  12th  day  of  October, 
without  this  state,  to  wit,  In  the  state  of 
Kentucky,  to  take  place." 

Just  why  the  above-quoted  paragraph  was 
inserted  in  this  Information  is  not  apparent, 
mat  ^vision  of  lecUiHi  4749^  Bevlsed  Stat- 


ntes  1909,  prohibiting  persons  from  becom- 
ing the  custodian  of  money  bet  or  to  be  bet 
on  the  result  of  a  horse  race  is  analogous 
to  section  4554,  B.  8.  1909,  which  prohibits 
the  receiving  of  money  or  property  whldi 
has  been  stolen  or  embezzled. 

In  furtherance  of  its  desire  to  suppress 
bookmaking  and  pool  selling  upon  the  result 
of  races,  the  General  Assembly  by  the  ex- 
press language  of  section  4749,  supra,  has 
visited  the  penalty  of  a  felony  upon  all  per- 
sons who  knowingly  aid  such  bookmaking 
or  pool  selling  by  knowingly  receiving  into 
their  custody  money  which  has  been  bet  upon 
a  contest  of  speed  or  endurance  of  horses  or 
mm  and  which  money  is  received  or  held 
for  distribution  upon  the  result  of  such  races. 
Consequently,  It  Is  jnst  as  much  a  violation 
of  the  law  to  knowingly  rec^ve  money  as  a 
bet  or  wager  upon  a  horse  race  as  It  Is  to 
knowingly  receive  stolen  or  embezzled  goods. 
The  penalties  are  a  little  different,  but  both 
acts  are  denounced  by  statute  and  are  cor- 
respondingly Illegal.  It  follows  that  the 
rules  of  procedure  which  apply  to  the  In- 
dictment and  evidence  In  a  prosecution  for 
receiving  stolen  goods  can  properly  be  ap- 
plied to  a  charge  of  knowingly  becoming 
the  custodian  of  money  bet  upon  a  horse 
race. 

In  the  case  of  State  v.  Sakowski,  191  Mo. 
635,  90  S.  W.  435,  4  Ann.  Cas.  751,  it  was 
held  that  In  prosecutions  for  receiving  stolen 
goods  it  was  wholly  unnecessary  to  diarge 
or  allege  the  name  of  the  person  from  whom 
the  goods  were  stolen,  and  that,  when  an 
Indictment  averred  the  name  of  the  person 
from  whom  the  goods  were  stolen,  such  al- 
legation was  only  surplusage  and  need  not 
be  proved.  See,  also.  State  v.  Brown,  209 
Mo.  413,  107  S.  W.  1068.  Under  the  rule 
announced  in  the  Sakowski  Case,  it  is  ap- 
parent that  all  that  portion  of  the  Informa- 
tion In  this  case  heretofore  quoted  Is  pure 
surplusage  and  could  properly  have  been 
omitted  without  Impairing  Its  validity. 

[I]  It  was  wholly  unnecessary  to  recite  In 
the  Information  the  name  of  the  party 
againtt  whom  Breen  made  the  t>et,  that  the 
name  of  the  party  was  unknown  to  the  pros- 
ecutor, or  that  the  horse  race  vras  to  be  run 
in  the  state  of  Kentucky.  Wh^  the  defend- 
ant received  the  $2  as  a  wager  upon  a  horse 
race,  his  crime  of  becoming  the  custodian 
of  money  bet  upon  a  horse  race  was  com- 
plete, regardless  of  whetlier  any  race  actual- 
ly  took  place.  20  Cyc.  p.  888.  The  allega- 
tions necessary  to  a  valid  information  in 
this  case  must  be  determined  by  section  22  of 
article  2  of  onr  state  Constitution  and  the 
statute  creating  the  crime;  and,  after  a  care- 
ful consideration  of  those  laws,  we  are  con- 
vinced that  It  was  only  necessary  to  state 
the  name  of  the  party  from  whom  the  money 
was  received,  and  that  it  was  knowingly  re- 
ceived as  a  bet  or  wager  upon  a  contest  of 
speed  between  horses,  coupled,  of  course, 
witli  the  nsual  avermrat  that  the  act  was 
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felonlonalr,  wllIfDlly,  and  iiDlawfnIly  done. 

We  are  amre  of  the  rnle  that,  when  an 
indictment  or  Information  describes  the  acts 
which  constitute  an  offense  with  unnecessary 
detail,  It  sometimes  becomes  necesBai7  to 
prove  the  crime  wltti  the  same  partlcuiarity 
with  which  it  Is  charged.  See  State  t.  Sam> 
uels,  144  Ho.  68,  45  S.  W.  1088.  The  spirit 
of  the  SabowsU  and  Samnds  Gases  do  not 
seem  to  bft  in  complete  accord.  We  have 
no  quarrel  with  the  Samuels  Case,  bat  do  not 
think  the  doctrine  of  that  case  can  be  extend- 
ed or  es^nded  so  as  to  require  proof  of  all 
the  allegations  at  the  lnfi>rmation  in  this 
case. 

[31  However,  If  it  be  conceded  that  by  In- 
serting in  the  information  In  the  case  at 
bar  the  auction  that  the  bet  of  which  de- 
fendant became  the  custodian  was  made  by 
witness  Breen  msalnst  a  party  unknown  to 
the  assistant  circuit  attorney,  it  thereby  be- 
came necessary  to  prove  that  said  prosecuN 
or  did  not  know  against  whom  the  bet  was 
made;  that  concession  will  not  help  the  de- 
fendant In  tills  appeal.  Defendant's  conten- 
tion is  ttiat  witness  Breen  made  his  report 
to  the  assistant  circuit  attorney  in  regard 
to  placing  a  bet  with  defendant;  consequent- 
ly, It  was  the  duty  of  said  prosecutor  to 
diarge  In  tlie  information  that  the  bet  was 
mads  by  Breen  against  the  defendant  And 
that  insEUnuch  as  Breen  testified  that  he 
made  the  bet  with  (agalnsQ  defends  nt,  there 
la  a  fatal  variance  between  the  information 
and  the  evideuce. 

This  point  would  be  worthy  of  serious 
consideration  if  defendant  had  stood  upon 
his  demurrer  ofCered  at  the  close  of  the 
state's  evidence  in  chief.  However,  he  declin- 
ed to  stand  upon  that  demurrer  and  Introduc- 
ed witness  Fitch,  who  testified  in  effect  that 
defendant  was  a  mere  dezfe  In  t3te  dgar  store 
of  his  brother  Frank  Commlngs,  and  that 
bets  received  there  were  for  said  Frank 
Gummings ;  consequently,  it  was  made  reason- 
ably clear  by  said  witness  Uiat  the  bet  was 
really  made  with  said  Frank  Cnmmlngs,  and, 
It  appearing  that  Breen  did  not  report  the 
name  of  Frank  Cnmmlngs  to  the  drcalt  at- 
torney as  being  concerned  in  the  betting,  it 
is  made  reasonably  clear  ttut  the  prosecutor 
jdlA  not  know  against  whom  the  bet  by  Breen 
was  made  at  the  time  the  information  was 
filed.  In  oUier  words,  the  defendant  Intro- 
duced substantia]  evidence  to  support  the  al- 
legation of  an  unknown  bettor,  and  thereby 
dertroyed  his  plea  of  a  variance  as  to  the 
names  of  the  bettors. 

[4]  When  a  defendant  does  not  stand  upon 
his  demurrer  to  the  plaintiff's  evidence,  bnt 
afterwards  introduces  evidence  on  his  own 
behalf,  and  again  demurs  at  the  dose  of 
all  the  evidence,  his  first  demurrer  will  be 
deemed  waived  and  his  last  demurrer  will 
be  considered  with  reference  to  all  the  evi- 
dence in  the  case.  Klockoibrink  r.  Railroad 
Co.,  172  Ho.  678,  72  S.  W.  900 ;  Foust  v.  Lee 
et  aL,  1S8  Ma  App.  722,  HQ  S.  W.  606.  The 


defendant's  assignment  of  a  variance  be* 
tween  the  charge  and  proof  must  be  ruled 
against  him, 

m.  Evldenca  of  Horse  Baca, 

[S]  The  defendant  most  earnestly  Insists 
that  the  racing  form  dieet  shown  by  defend- 
ant to  witness  Breen  at  tlie  time  the  bet  was 
made  was  not  competent  to  establish  the 
fact  that  a  horse  race  ocenrred  In  the  state 
of  Koitucfcy  on  October  12,  1911;  and  that 
If  said  form  slieet  had  been  excluded  ttiere 
would  be  no  proof  that  any  race  ever  took 
place  In  Kentucky.  In  support  of  this  con- 
tention defendant  cites  the  case  of  Hender- 
son V.  Wabash  Ballroad  Co.,  126  Ma  Aiv. 
610;  lOS  S.  W.  13,  and  other  authorities 
whidi  hold  ttiat  newspapers  and  trade  ioxa- 
nals  are  not  competent  to  prove  the  price  of 
commodities  on  the  dates  when  said  papers 
or  Journals  were  published.  The  above  au- 
thorities do  not  support  defoidant's  contoi- 
tlon. 

The  accuracy  of  Items  pubUslied  In  news- 
papers and  trade  journals  are  usually  not 
vouched  for  by  any  party  connected  wiUi 
the  litigation  In  which  they  are  oflEbxed,  while 
the  form  sheets  showing  races  scheduled  or 
advertised  to  take  place  at  Louisville  were 
used  by  defmdant  to  induce  Breoi  to  make 
the  bet  and  deposit  his  money  with  defrad- 
ant  Verbal  statements  by  a  defendant  made 
at  the  very  time  he  is  engaged  In  the  com- 
ndsslon  of  a  crime,  If  against  his  Interest, 
are  always  admissible  as  part  cf  the  res 
gestae.  Wharton,  Criminal  Evidence  (10th 
Ed.)  I  262.  There  Is  no  sound  reason  wliy 
printed  or  writtoi  representations  so  made 
and  explanatory  of  defendant's  criminal  acts 
should  not  likewise  be  admitted  against  him. 

In  the  case  of  People  v.  McOn^  87  App. 
IHv.  72,  75,  83  N.  T.  Snpp.  1088,  loc  dt 
1090,  tiie  Appellate  IHvfadon  of  the  Supreme 
Court  of  New  lork,  in  construing  a  statute 
similar  to  section  4749,  B.  S.  1909,  announced 
the  following  doctrine :  "The  court  bad  pre- 
viously charged  the  Jury,  at  the  deftodanfs 
reque^  that  It  was  incumbent  upon  the 
prosecution  to  prove  beyond  a  reasonable 
doubt  that  horse  races  were  actually  taking 
place  on  Deconber  21,  1901,  at  New  Orleans 
and  in  Callfonila,  and  tite  defendant's  r^ 
resentaUon  to  tluit  effect  made  upon  tba 
score  cards  must  be  regarded,  under  the  dr- 
cumstances,  aoA  for  the  purpose  of  this  case, 
as  sufBclent  proof  of  the  tact  of  the  races, 
assuming  that  It  was  neceasaiy  to  prove 
the  taxA  as  an  essential  ingredient  of  the 
crime."  To  the  same  effect  is  the  mUng  of 
the  St  Louis  Court  of  Appeals  in  State  t. 
Townsend,  SO  Mo.  App.  600,  loc.  dt  69SL  We 
do  not  f^  called  upon  to  condemn  or  ap* 
prove  the  views  ^pressed  in  those  caaes^  aa 
it  was  not  necessary  In  tills  case  to  prove 
that  a  race  actually  took  place  In  the  state 
of  K«itucky. 

Ttie  Information  AoeB  not  diarge  that  a 
horse  race  did  occur  In  the  state  of  Ken- 
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tucky  on  the  12tb  daj  of  October,  1911; 
It  only  charges  In  effect  that  a  race  was  to 
take  place  In  Kentncky  on  that  date,  a  fact 
disclosed  by  the  rery  form  sheet  used  by  de- 
fendant when  he  pointed  out  to  witness 
Breen  how  to  make  the  bet  We  are  tinable 
to  see  how  any  substantial  r^ht  of  defend- 
ant was  invaded  by  compelling  him  to  meet 
tlM  very  documentary  evidence  which  he 
nsed  in  committing  the  crime  of  which  he 
was  convicted.  To  hold  that  the  racing  form 
sheet  was  not  competent  to  establish  the 
fact  that  a  horse  race  was  scheduled  or  ad- 
vertised to  take  place  In  Kentucky  upon 
which  the  witness  Breen  made  his  bet  would 
be  almost  as  illogical  as  to  hold  that  a  dead- 
ly weapon  nsed  in  committing  an  assault  Is 
not  competent  evidence  against  the  party  who 
used  such  weapon  in  committing  the  assault 

[I]  Defendant  further  contends  that,  even 
If  tbe  form  sheet  showing  races  to  take  place 
at  Louisville  is  com[>etent  evidence,  It  falls 
to  prove  tliat  a  horse  race  took  place  or  was 
Duderstood  by  witness  Breen  and  defendant 
to  take  place  in  the  state  of  Kentucky  as 
charged  in  the  Information;  that  the  name 
"Loulsviiie"  In  the  form  sheet  might  have 
referred  to  Louisville,  Mo.,  or  a  town  or  ci^ 
of  that  name  In  some  othOT  atata  This  con- 
tention Is  unsound. 

Courts  take  Judicial  notice  of  the  location 
of  all  cities  which  are  commercial  centers 
and  of  the  states  vihere  they  are  located, 
lioulsville  is  the  prtodpal  commercial  center 
bearing  that  name  in  the  United  States,  a 
fact  so  well  known  that  when  used  without 
otlier  designation  any  man  in  St  Louis  with 
average  Intelligence  knows  that  one  of  the 
chief  cities  in  Kentucky  is  thereby  named. 
"A  state  court  will  take  Judicial  notice  of 
the  location  of  cities  outside  the  state,  at 
least  if  they  are  well  known  commercial  cen- 
ters." 10  Cyc.  p.  858.  To  the  same  effect  is 
the  case  of  Paries  t.  Jacob  Dold  Packing 
Co.,  6  Misc.  Bep.  S70,  loc.  dt  B74.  27  N.  T. 
Supp.  289. 

In  the  early  cases  of  Obtr  v.  Pratte,  1  Mo. 
80,  and  Biggin  v.  ColUer  ft  Pettus,  6  Mo.  S68, 
loc.  dt  572,  the  doctrine  la  announced  that 
the  courts  of  this  state  cannot  take  Judicial 
cognizance  of  places  outside  of  its  limits. 
However,  it  is  evident  that  the  courts  of  all 
the  statM  are  evolving  towards  a  more  log- 
ical construction  of  the  law  of  Judicial  no- 
tice. In  tbe  subsequent  case  of  Price  v.  Page 
ft  Bacon,  24  Uo.  65,  loc.  cit  87,  this  court 
took  Judicial  notice  of  the  fact  tbat  the  state 
of  Missouri  was  located  east  of  the  Bocky 
Mountains,  and  that  it  was  the  duty  of  the 
courts  to  JodiciaUy  know  the  geographical 
position  of  places  of  well-known  ind>lic  no- 
toriety. 

A  court  which  would  solemnly  decree  tbat 
It  cannot  Judicially  know  facts  whidi  are 
well  known  to  all  Its  constituents  would 
thereby  fomleh  substantial  reason  for  its 
own  recall. 


17]  Defendant's  resourceful  attorney  also 
contends  that,  as  the  information  contained 
a  recital  that  certain  "odds"  were  bet  upon 
the  horse  Cberryola,  it  became  necessary 
for  the  state  to  prove  said  allegation.  The 
allegation  that  odds  were  bet  upon  the  race 
did  not  have  any  tendency  to  prove  the 
Identity  of  the  race  nor  defendant's  criminal 
connection  therewith;  consequently,  no  proof 
was  required  on  that  unnecessary  allegation. 
Wharton,  Criminal  Svldoice  (lOCh  BdO  {  188, 
p.  363. 

Finding  no  reversible  mor  In  the  record, 
the  Ju^ment  of  the  trial  court  Is  affirmed. 

FABIS  and  WALKER,  JJ.,  concur. 


STATE  T.  Hll/rOX. 

(Supreme  Court  of  Miasoarl,  Division  No.  2. 
March  12,  1913.) 

1.  InDICTHSNT  AND  ISWOKlUXtOfl  (|  110*)— 

Stattttobt  Opfbhsk. 

Where  a  statute  specfflcally  definfs  an  o^ 
fense,  bo  indictment  or  information  thereunder, 
in  the  language  of  the  statute,  Is  sufBclent 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Gent  Dig.  i|  28»~S9i;  Dtc 
Dig.  f  110.»] 

2.  iNDICnRKT  AND  INVORUATIOH  125*)— 
STATtFTOBT  OrrBNSES— "POUOT." 

An  information  for  violating  Bev.  St  1909, 
K  4^70,  declaring  it  a  felony  to  make  or  estab- 
lish or  aid  or  assist  in  the  making  of  a  policy 
as  a  business  or  avocation,  alleging  the  offense 
in  the  laneiiage  of.  the  statute,  was  not  defec- 
tive for  failure  to  define  the  word  "policy**  or 
allege  the  manner  In  which  defendant  aided  or 
assisted  la  the  making  or  establislting  of  the 
lottery ;  the  word  "policy,"  as  used  In  tbe  stat^ 
ute,  bring  one  of  well-understood  meaning  as  a 
method  of  gambling  by  betting  on  numbers  to 
be  used  In  a  lottery. 

[Ed.  Note.— For  other  cases,  see  Indictment 
nad  Information,  Cent  Dig.  H  834-^00;  Dec. 
Dig.  1  125;*  Gamhig,  Cent  Dig.  |  22a 

For  other  definltloDs,  sw  WMds  and  Phrases, 
VOL  6,  pp.  M42-5448.I 

3.  INDICTUEHT  AND  INTOBIUTXON  (|  66*)— IN- 
FORMATION AS  TO  Natubx  or  Offense — Potf 
iCT— Statute— Descbiption  of  Offense. 

Bev.  St.  1909,  {  4770  making  it  an  offense 
to  establish  a  policy  as  a  baainess  or  avocation, 
or  to  aid  or  assist  In  making  or  establishing  a 
policy  as  a  buriness  or  avocation,  sufficiently  de- 
fined the  offense,  and  was  therefore  not  uncon- 
stitutional as  violating  the  Bill  of  Bights  (Const, 
art  2,  I  22),  providiog  that  a  person  accused 
shall  be  fully  informed  as  to  the  natam  and 
cause  of  the  accusation. 

[Ed.  Note.— For  other  case^  see  Indictment 
and  Information,  Gent  Dig.  If  176, 170 ;  Dte. 
Dig.  {  56.*] 

4.  Cbiminai.  Law  (|  1169*>— AFPSAir-FBETn- 

DICK. 

Where,  In  a  prosecution  for  aiding  and 
assisting  In  establishing  a  "policy"  as  a  business 
and  avocation  on  May  19,  1910,  the  court  early 
in  tbe  examination  of  a  witness,  ruled  that  his 
testimony  as  to  transactions  after  tbe  date  spec- 
ified should  be  stricken,  and  limited  tbe  state  to 
proof  of  matters  before  that  date,  defendant  was 
not  prejudiced  by  subsequent  testimony  ot  the 
witness  that  he  bad  made  policy  pl^  with. 
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and  dispoMd  of  policy  ticketi  for,  defsndaiit  be> 
fore  and  after  May  19th. 

[Ed.  Note.— For  other  cases,  see  CMmlaal 
Law,  Gent  Dig.  U  8088,  3187-8143;  Dec  Die. 
I  lite.*] 

5.  dtlHINAI.'  Ii4W  (I  606*)— Tbtax^Rubp- 
TION  OP  EVIDBWCB— MOTION  TO  STBIKK. 

After  timely  objections  to  evidence  have 
proven  ineffectual,  it  is  improper,  at  the  close  of 
the  wltDflsa'  tettiiDony,  to  move  to  strike  it  all 
out  anleas  it  U  wholly  inadmissible;  but  the 
motion  to  strike  should  specify  the  objectionable 
portions. 

{Ed.  Note.— For  other  caaes,  aee  Criminal 
lAw,  Gent,  Dig.  H  16S»-1644;  Dee.  Dig.  I 

t»e.*] 

6.  GRnaiTAL  Law  (i  1137*)  —  Btidenoi  ^ 
Right  to  Ai<uok  Brbob. 

Defendant  will  not  be  heard  to  complain  on 
appeal  of  the  admission  in  rebuttal  of  evidence 
mainly  in  regard  to  immaterial  matters,  offered 
to  contradict  testimony  which  had  beoi  Intro* 
duced  by  himsell 

[Ed.  Note.— For  other  cases,  aee  Criminal 
I^^.^Cent.  Dig.  if  8007-8010;  Dee.  Dig.  | 

7.  LOTTEBISS  a  80*)  — ESTABUBRlCraT— IR- 

BTBucnona. 

Where,  In  a  prosecntion  for  aiding  and  as- 
slBting  in  establiehiDg  a  policy  as  a  business 
and  avocation,  the  testimony  clearly  disclosed 
that  "policy"  was  a  scheme  of  lottery  aa  well  as 
a  scheme  of  drawing  in  the  nature  of  a  lottery, 
and  that  it  had  no  other  meaning  in  the  crim- 
inal law.  instructions  using  the  words  "or 
scheme  of  lottery"  and  the  words  "or  scheme  of 
drawing  in  the  nature  of  a  lottery"  after  the 
word  "policy"  were  not  defective  as  mfialeadiog, 
being  only  in  the  nature  of  definitions  of  the 
term  "policy.** 

[Ed.  Note.— For  other  casea^  see  Lotteries, 
Gent  Dig.  if  S3,  85;  Dec.  Dig.  |  80.*] 

8.  LOTTEBIEB  (S  30*)  —  BSTABLISHUKirr  —  AlD- 
IKO  AND  ABSIBTINCI — POLICT  GAME— GlBCOM- 
8TANTIAL  EVIDENCE— I N8TBUOT10N8. 

Where,  In  a  prosecution  for  aiding  and  as- 
sisting In  establishing  a  policy  as  a  business 
and  avocation,  a  well-connected  chain  of  cir- 
cumstances Hhowed  the  eatabliahment  of  a  policy 
or  scheme  of  drawing,  it  was  not  error  to  charj^ 
that  cltcnmstantial  evideoee  alone  was  suffi- 
cient to  establish  the  making  or  establishing  of 
the  policy  or  scheme  of  drawing,  which  defend- 
ant was  charged  with  aiding  and  assisting,  fol- 
lowed by  the  usual  Instruction  regarding  the 
manner  In  which  drcnmstantUl  evideDce  dionld 
be  eonridered. 

IKA.  Note.— For  other  eaae%  see  Lotteries, 
Cent  Dig.  if  83,  8S;  Dea  Dig.  f  30.*] 

0.  Cbiuinai.  Law  (S  723*)— Tbial— ABquuent 

OF  PBosBcnnNo  Attobnet. 

Where.  In  a  prosecution  for  aiding  and  as- 
sisting in  establishing  a  policy  as  a  nuslness, 
there  was  evidence  that  such  offense  was  vkta- 
lent,  and  there  was  other  ample  evidence  of 
defendant's  guilt,  a  statement  by  the  prosecuting 
attorney  in  argament  that  he  was  prosecuting  a 
•crime  which  had  twen  shown  to  db  unusually 
prevalent  In  the  dty,  and  which  could  only  be 
stamped  out  by  appropriate  punishment  of  de- 
fendant and  that  the  men  who  committed  it 
were  disregardful  and  unmindful  of  the  laws 
of  the  state,  was  not  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  f  1678;  Dec  Dig.  f  723.*] 

10.  Cbuinal  Law  d  721^*)— Tbial— Abou- 
ifENT  OF  Counsel. 

Where,  in  a  prosecution  for  aiding  and  as- 
sisting in  establishing  a  policy,  certain  police 
ofiicers  testified  that,  imoiediatuy  prior  to  de- 


fendant*!  arreat  they  looked  throu|^  a  window 
and  saw  him  in  a  room  working  witii  policy 
books  and  paTaphemalia,  while  dvendant^a  wit- 
nesses tratified  that  the  window  was  covered 
by  a  curtain  through  which  the  acts  of  persona 
in  the  room  could  not  be  discerned,  it  was  not 
error  for  the  prosecuting  sttorney,  in  explana- 
tion of  his  failure  to  have  the  cnrtalu  in  court, 
to  argue  to  the  jury  that  he  bad  no  idea  what 
the  defense  would  b^  and  had  no  Intimation 
that  defendant  would  claim  that  the  officm 
could  not  see  through  the  cnrtain. 

[Ed.  Note.— For  oOier  eases,  see  Grimliia) 
Law,  Cent  Dig.  |  1678;  Dec.  Dig.  |  721^.*J 

Appeal  from  St  Louis  Clrcnlt  Conit; 
George  C.  Hitchcock,  Judge. 

Edward  A.  HIltoD  was  convicted  of  aiding 
and  assisting  in  establishing  a  policy  aa  a 
bnsinesa  and  arocation,  and  be  aweala.  Af- 
firmed. 

This  Is  an  appeal  from  one  of  the  erfanSiia» 
diTlBlons  of  tiie  drcnlt  court  of  the  city  of 
St  Louis.  The  iDfbrmatloii  auttiorUiix  tlie 
prosecution  was  In  tfro  oouats  under  section 
4770,  R  S.  Ma  1009;  the  first  eonnt  changed 
defendant  and  one  Sylvester  Scbarplat  with 
making  and  eetatdlsblng  "a  policy"  as  a  busi- 
ness and  avocation,  and  the  second  count 
witb  aiding  and  asristlng  In  matdng  and  es- 
tablishing policy"  as  a  business  and  aro- 
cation. 

As  the  snffldency  of  the  Indictment  Is  dial- 
lenged,  we  set  it  forth  in  full,  omittli^  tbe 
caption  and  signature:  "H.  A.  Bosskopf, 
assistant  circuit  attorney  In  and  for  the  dty 
of  St  Louis,  aforesaid,  within  and  for  tbe 
body  of  tbe  city  of  St  Louis,  on  behalf  of 
the  state  of  Missouri,  upon  his  official  oath. 
Information  makes  aa  follows :  That  Edward 
A.  Hilton  and  Sylvester  Scbarplat,  on  the 
19th  day  of  May  in  the  year  of  our  Lord  one 
thousand  nine  hundred  and  ten,  at  the  city 
of  St  Louis  aforesaid,  unlawfully  and  felo- 
niously did  make  and  establish  a  'policy'  as 
a  business  and  avocation  In  the  state  of  Mis- 
souri, against  tbe  peace  and  dignity  of  the 
state.  And  H.  A.  Rosskopf,  assistant  dr- 
cutt  attorney.  In  and  for  the  dty  of  St  Louis, 
as  aforesaid,  within  and  for  the  body  of  the 
city  of  St  Louis,  on  behalf  of  the  state  of 
Missouri,  upon  his  offldal  oath  aforesaid,  fur- 
ther information  makes  as  follows:  That 
Edward  A.  Hilton  and  Sylvester  Scharpiat, 
In  the  dty  of  St  Louis,  on  the  nineteenth 
day  of  May,  1910,  unlawfully  and  feloniously 
did  aid  and  assist  in  making  and  establlshinK 
a  'policy'  as  a  business  and  avocation.  In  the 
state  of  Missouri,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided,  and 
against  tbe  peace  and  dignity  of  tbe  state." 

Defendants  were  arraigned  and  pleaded 
not  guilty.  A  severance  was  granted  to 
Scharpiat,  and  tbe  state  elected  to  try  the  de- 
f«idant  Hilton  first  There  was  a  trial  of 
defendant  before  a  jury.  At  the  dose  of 
all  the  testimony,  the  state  elected  to  proceed 
upon  tbe  second  count  of  the  informatiott,  and 
tbe  court  withdrew  trom  tbe  conslderatloii 
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of  the  jury  all  matters  relating  to  tbe  first 
count.  TtaereapoD  defendant  asked  tbe  court 
to  give  a  peremptory  iBstmctlon  in  the  na- 
ture of  a  demurrer  to  the  erldence,  which 
was  refused.  Instructions  were  given:  (1> 
Defining  the  offense  and  prescribing  the  pun- 
ishment ;  (2)  the  weight  to  be  given  circum- 
stantial evidence  as  affecting  guilt;  (3)  the 
probative  force  of  defendant's  statements; 
<4)  that  defendant  was  a  competent  witness 
in  his  own  behalf;  (5)  that  the  information 
was  not  to  be  considered  as  evidence;  (6) 
tbe  presumption  of  innocence;  (7)  defining  a 
reasonable  donbt ;  (8)  that  the  jury  were  the 
sole  Judges  of  the  credibility  and  weight  to 
be  given  the  testimony ;  and  (0)  that  the  ver- 
dict must  be  based  on  the  evidence  and  not 
upon  arguments  of  counsel. 

After  the  arguments  of  counsel,  the  jury 
returned  a  verdict  of  guUty  as  charged  in 
tbe  second  count  of  the  Information,  and  as- 
sessed defendant's  punishment  at  three  years' 
lmprIsonm«it  in  the  penitentiary.  Ineffectu- 
al motions  for  a  new  trial  and  la  arrest  were 
filed  and  overruled,  and  an  appeal  was  per- 
fected to  tbls  court  Judgment  was  rendered 
In  accordance  with  the  verdict  Upon  de- 
fendant's executing  a  bail  Iwnd  approved  by 
tbe  trial  court,  a  stay  of  execution  was 
granted  pending  the  appeal. 

These  facts  are  disclosed  by  tbe  testimony: 
On  the  10th  day  of  May,  1910.  the  date  al- 
leged in  the  Information,  three  police  ofllcers 
named  Wells,  Stephenson,  and  White,  who 
bad  been  detailed  to  look  after  gambling,  and 
were  designated  on  the  force  as  the  "gam- 
bling SQuad,"  went  to  a  room  In  the  rear  of 
a  shoemaker's  shc^  at  922  Sidney  street.  In 
that  dty,  In  the  dlschai^e  of  their  special 
duty.  Wells  and  White  went  to  a  window  of 
the  rear  room  and  saw  defendant  and  Scbar- 
plat  sitting  at  a  table  marking  In  policy 
books.  Stephenson  went  through  the  shoe- 
maker's shop,  and,  entering  the  rear  room, 
seised  defoidant  with  one  hand  and  Schar- 
plat  with  tb»  other,  and  pulled  them  away 
from  tbe  table;  holding  them  until  the  other 
two  offlcera  ran  around  and  entered  tbe 
room,  and  defendant  and  Scbarplat  were 
placed  under  airest  ParapbemaUa  consist- 
ing of  wall  sbeets,  policy  books  with  pencil 
markings  on  them,  tickets,  and  drawings 
were  found  on  the  table  and  in  other  parts 
of  tbe  room,  and  a  small  amount  of  money 
was  lying  on  the  table.  AU  of  these  things 
were  taken  possession  of  by  tbe  officers. 

Officer  Wells  says  when  be  entered  tbe 
room  be  recognized  defendant,  whom  he  bad 
known  for  three  years,  and  said  to  blm, 
"Tbls  Is  pretty  good.  Here  yon  are  again; 
I  tbon^t  you  had  enough  of  ttils  business" — 
to  which  defendant  replied  that  "he  was  out 
of  work  and  bad  to  do  something."  Wells 
tben  Inquired  bow  long  defendant  had  been 
at  that  business,  and  tbe  latter  replied,  "I 
have  only  beoa  doing  It  two  or  three  months." 

Officer  Stephenson's  statemoit  aa  to  this 


conversation  is  slightly  different  but  to  the 
same  effect  Stephenson  says  Wells  said  to 
defendant,  "Ed,  you  are  at  it  again;  yon 
know  you  haven't  been  out  of  the  workhonse 
very  long?"  To  which  defendant  replied. 
"I  have  been  sick  all  winter,  and  I  have  only 
been  writing  policy  for  about  three  months. 
I  had  to  do  something." 

A  somewhat  more  general  account  of  the 
conversation  is  given  by  White,  the  other  of- 
ficer. 

All  of  the  officers  state  that,  when  asked 
his  residence,  at  the  police  station,  defend- 
ant stated  it  was  022  Sidney  street;  that  lie 
was  rating  tbe  room  where  he  bad  been  ar- 
rested. 

Upon  of&cetB  Wells  and  Stephenson  being 
qualified  as  experts  by  showing  their  familiar- 
ity with  "policy,"  the  paraphernalia  which 
had  been  seized  in  the  room  was  produced  In 
court,  and  the  officers  each  e^lalned  how 
such  sheets,  policy  books,  tickets,  and  draw- 
ings were  used  In  that  character  of  game  or 
lottery.  Each  testified  tiiat  the  books  taken 
out  of  d^endant's  and  Scharplal^s  hands,  at 
tbe  time  of  their  arrest,  were  pQltcy  books, 
and  that  defendant  at  the  time  was  making 
figures  In  such  a  book. 

The  burden  of  the  testimony  for  the  de- 
fense was  to  show  that  the  room  in  which 
the  defendant  was  found  was  used  for  other 
purposes  than  as  a  policy  shop;  that  it  was 
headquarters  for  a  number  of  persons  in  the 
neighborhood  to  engage  in  social  games  of 
cards  and  to  meet  and  drink  beer.  It  was 
also  attempted  to  discredit  the  testimony  of 
the  officers  In  r^rd  to  their  ability  to  see 
what  defendant  and  Scharplat  were  doing  in 
the  room  as  the  officers  stood  at  the  window; 
witnesses  for  tbe  defense  testifying  it  was 
not  possible  to  see  throngh  the  lace  curtain 
which  hung  over  the  window. 

Defendant  and  Scbarplat  directly  contra- 
dicted the  testimony  of  the  officers  as  to  Offi- 
cer Wells*  conversation  with  defendant,  or  as 
to  any  admission  having  been  made  by  the 
latter  at  the  time  of  bis  arrest,  or  that  he 
and  Scharplat  were  engaged  In  marking  in 
policy  books,  and  insisted  that  their  meeting 
was  a  casual  on^  end  they  knew  nothing 
about  the  parapbematla  shown  to  have  been 
found  in  the  room  and  were  not  marking  In 
policy  books,  and  were  In  no  way  connected 
with  a  policy  game  or  lottery.  The  defend- 
ant had  previously  been  convicted,  and  had 
served  a  term  In  the  workhouse  tor  a  like 
crime  to  that  charged  in  the  information. 
Other  testimony  complained  of  by  defendant 
will  be  discussed  In  its  order  in  tbe  opinion. 

Willis  H.  Clark,  of  St  Louis,  for  appellant 
Elliott  W.  Major,  Atty.  Gen^  and  Alez.  Z. 
Patterstm,  Asst  Atty.  Oen.,  for  the  State. 

WALKER,  3.  (after  stating  tbe  fiicta  as 
above).  1.  Defendant  complains  of  tbe  infor- 
mation, first,  that  it  does  not  sufficiently  ap- 
prise him  of  the  nature  and  cause  of  the  ac- 
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cnsatlon ;  and,  eecoud,  that  it  does  not  i 
afford  a  basis  for  a  plea  of  res  adjudicate. 

[1]  A  familiar  rule  of  crlmiaal  pleading  is 
tbat,  where  a  statute  spedflcally  deflaes  an 
offoiset  an  indictment  or  information  there- 
under ts  Buffldnit  which  properly  follows 
the  language  of  the  statute.  Whar.  Cr.  PL  & 
Pr.  (9th  Ed.)  fi  220. 

[21  The  Information  in  this  case  was  based 
on  section  4770,  B.  S.  Mo.  1909,  which  de- 
clares it  a  felony  to  make  or  establish  or  aid 
or  assist  in  the  making  or  establishing  of  a 
policy  as  a  business  or  avocation.  The  Infor- 
mation followed  the  exact  language  of  the 
statute.  The  word  "policy,"  as  used  In  the 
statute,  has  a  well-understood  meaning  aa  a 
method  of  gambling  by  betting  on  numbers 
to  be  used  in  a  lottery ;  and  It  was  unneces- 
sary to  define  the  word  or  allege  the  manner 
in  which  defendant  aided  or  assisted  in  the 
making  or  establishing  of  the  lottery.  In 
conformity  with  the  rale  as  applied  to  this 
partlcnlar  ease,  this  court  has,  in  a  munber 
of  wfi^-consldered  cases,  hdd  Indictments, 
in  the  identical  wor  As  here  used,  sufficient  to 
apivlse  defendants  of  tbs  nature  and  cause 
of  the  accnsatlon,  and  to  authorize  them  to 
plead*  fbrmer  couTlctlona  as  a  bar,  when 
prosecuted  fi>r  ttie  same  offenses.  State  t. 
Wtlkerson,  170  Mo.  1S4,  192,  70  S.  V.  478; 
State  T.  Cronln,  189  Ho.  663,  689,  88  S.  W. 
604;  SUte  T.  Miller.  190  Ma  449,  459.  89  S. 
W.  877. 

[11  Ab  an  additional  reas(m  In  support  ct 
defendant's  first  contrition,  he  urges  that 
the- statute  (section  477(t,  supra)  Is  unconsti- 
tutional. Ab  we  have  shown,  the  statute 
clearly  defined  the  offense,  and  the  informa- 
tion was  drawn  In  conformity  thorewltb. 
Defendant  was  therefore  fully  Informed  as 
to  "the  nature  and  cause  of  the  accusation** ; 
and  the  provision  of  the  BlU  of  Bights  claim- 
ed to  have  been  violated  (Const  Uo.  art  2, 
8  22)  was  fully  complied  with.  Further  dis- 
cussion, thwefore,  as  to  the  sufficiency  of  the 
Information  and  the  validity  of  the  statute 
on  which  it  Is  based  will  serve  no  useful 
purpose,  as  It  would  be  but  the  threshing  of 
old  straw  from  which  no  grain  of  valid  ob- 
jection can  be  winnowed.  We  therefore  rule 
this  point  against  the  defendant 

[4]  2.  The  contention  is  made  that  the  tri- 
al court  erred  in  overruling  a  motion,  made 
by  d^endant,  to  strike  out  the  entire  testi- 
mony of  a  witness  for  the  state,  named 
Frank  Brown.  The  ground  for  this  conten- 
tion is  that  the  witness  had,  over  defendant's 
objection,  testified  to  having  made  policy 
plays  with,  and  disposed  of  policy  tickets  for, 
defendant  before  and  after  May  19th,  the 
date  alleged  In  the  information.  It  Is  appar- 
ent from  the  record  that  the  witness  gave 
hla  testimony  reluctantly;  his  answers  to 
the  Blmplest  questions  being  oftentimes 
wholly  Irresponsive.  Early  in  his  examiiia- 
tion  the  court  ruled  that  his  testimony  as  to 
transactions  after  May  19th  be  stricken  out. 


and  limited  the  state  to  proof  of  matters  be- 
fore that  date.  This  ruling  dearly  informed 
the  Jury  tiiat  they  were  only  to  consider  evi- 
dence of  prior  matters  In  the  making  up  of 
their  vr^ct;  they  could  not  have  been 
misled  by  the  testimony;  and  defendant 
was  therefore  not  injured. 

[5]  A  motion  to  strike  out  should  not  be 
leveled  at  the  entire  testimony  of  a  witness, 
unless  It  Is  wholly  inadmissible.  After  time- 
ly objections  have  proved  Ineffectual,  it  Is 
not  improper,  at  the  close  of  a  witness*  testi- 
mony, to  move  to  strike  out  the  objectionable 
portions  of  same,  so  designating  them  that 
the  court  may  be  enabled  to  determine  the 
extent  and  purpose  of  the  motion  and  to  rule 
intelligently  thereon.  This  was  not  done 
here  The  motion  was  too  broad;  and  w» 
rule  this  contention  against  the  defendant 
State  V.  Skiblskl,  ISO  S.  W.  10S8;  Preesley 
V.  State,  111  Ala.  34,  20  South.  647;  Snlde- 
man  y.  Snldeman,  118  Ind.  162, 20  N.  IL  723; 
People  T.  Stanley,  101  inch.  93;  S9  N.  W.  498. 

[I]  8.  The  admission  of  the  testimony  of 
Officer  Wells  In  rebuttal  la  alleged  as  emt. 
A  careful  examination  of  this  testimony 
fidla  to  disclose  In  what  manner  it  could 
have  proved  prGdndlelal  to  the  defendant 
White  mainly  In  r^rd  to  Immaterial  mat- 
ters, it  was  offered  to  contradict  testimony 
which  had  been  Introduced  by  the  defendant, 
and  he  will  not  be  heard  to  complain.  State 
V.  Moss,  216  Ma  436.  444,  115  S.  W.  1007; 
State  T.  Baldwin,  214  Ma  290.  118  &  W. 
1123. 

4.  The  giving  of  the  first  Instruction  Is  as- 
signed as  error ;  the  ground  therefor  being 
that  It  Is  broader  than  the  charge  In  the  in- 
formation, and  is  therefore  misleading; 
that  it  erroneously  applies  the  law  to  the 
facts,  and  is  a  comment  npon  the  evidence 
and  an  argument  to  the  Jury.  This  contra- 
tlon  seems  formidable  on  Its  face;  but  its 
force  Is  due  to  Its  phrasing,  and  not  to  de- 
fects in  the  instruction.  Similar  Instructions 
in  all  essential  features  were  given  In  prose- 
cutions for  like  offenses  in  the  cases  (Uted 
under  the  first  paragraph  of  this  opinion, 
and  were  approved  by  this  court 

[7]  Defendant's  specific  objection  Is  the 
use  of  the  words  "or  scheme  of  lottery"  after 
the  word  "policy"  in  one  part  of  the  Instruc- 
tion, and  in  the  tise  of  the  words  "or  scheme 
of  drawing  in  the  nature  of  a  lottery"  after 
the  word  "policy"  in  another  part  of  the  In- 
struction. The  testimony  clearly  disclosed 
that  "policy"  was  a  scheme  of  lottery,  as  well 
as  a  scheme  of  drawing  in  the  nature  of  a 
lottery;  and  the  well-established  meaning 
of  the  word  in  criminal  law  gives  it  no  other 
signification.  State  v.  Harmon,  60  Mo.  App. 
48;  State  v.  Wllkerson,  170  Mo.  1S4.  70  S. 
W.  478.  The  words  objected  to  were  there- 
fore nothing  more.ttian  definitions,  and  their 
use  tended  to  enlighten,  rather  than  mislead, 
the  Jury. 

[tj  S.  There  was  no  error  la  the  court  In- 


Digilized  by 


aABTH  T.  MOTIESB. 


783 


stroetiiif  the  Jury  that  drcnmstandal  evi- 
dence aloBe  waa  anffldent  to  eatabllRh  the 
maklDg  or  establishing  of  the  policy  or 
scheme  of  drawing,  which  defendant  was 
charged  with  aiding  and  aaslstiag,  following 
this  with  the  usual  instruction  in  regard  to 
the  manner  In  which  circumstantial  evidence 
was  to  be  considered.  State  t.  Williams,  44 
Mo.  App.  302.  A  well-connected  chain  of  dr- 
cumstances  showed  the  establishment  of  a 
policy  or  scheme  of  drawing;  and  the  In- 
struction defining  the  probative  force  of 
clrcnmstantial  evidence  was  therefore  not 
improper.  Defradant^s  admission,  coupled 
with  his  poaaesalon  of  the  InsLruments  of  the 
crime  and  his  actnal  participation  In  an 
effort  to  aid  and  asslat  In  same  at  the  tLmti 
of  his  arrest,  afforded  ample  direct  evidence 
to  sustain  the  verdict 

[II  &  The  d^endant  complains  of  the  re- 
marha  of  counsel  for  the  state  in  his  closing 
argument  to  the  Jnrjr  in  his  saying:  "I  am 
l^roeecntlng  a  crime  which  counsel  for  de- 
fendant. In  his  questions,  has  shown  to  be 
DDiiauaUy  prevalent  In  this  dty  (a  crime 
which  can  oiUy  be  stamped  out  tv^  ui  appro- 
miatfl  ponlahmait  of  deteidant,  and  9vea 
thai  It  cannot  always  be  atan^ed  out  as  the 
evidmiee  In  this  case  shows) ;  the  men  who 
commit  this  kind  of  crime  are  so  dlsregard- 
ftil  and  onmlndfal  of  the  laws  of  the  state;" 
And  to  the  further  remark  by  the  prosecu- 
tor :  "I  submit,  gentlemen,  in  regard  to  this 
curtain,  there  Is  no  way  that  I  could  tell 
what  the  d^mse  was  going  to  be ;  that  the 
curtain  was  old  and  dirty;  and  that  you 
could  not  see  through  It ;  and  I  had  no  Idea 
yesterday  that  that  was  their  defense  In  this 
case.  I  understood  that  the  officers  could 
see  through  ttiat  curtain,  or  I  would  have 
made  some  effort  to  bring  It  into  court." 
The  first  remark  was  in  enect  an  appeal  for 
convlctiou  on  account  of  the  prevalence  of 
the  crime  charged. 

While  It  Is  true,  as  insisted  by  the  defend- 
ant, that  "criminal  cases  should  be  determin- 
ed by  the  evidence  adduced  and  the  law  as 
defined  in  the  instructions,"  where  the  prev- 
alence of  a  crime  is  shown  and  there  is  other 
ample  evidence  of  defendant's  guilt,  an  ai>- 
peal  by  the  prosecutor  to  the  Jury  for  a  con- 
viction on  account  of  such  prevalence  Is  not 
onai^orlzed.  Such  an  appeal,  couched  in 
far  more  objectionable  words  than  in  the 
case  at  bar,  was  approved  by  tliis  court  in 
State  V.  Zumbunson,  86  Ma  IIL  This  case 
has  bem  dted  with  approval  in  State  v.  Bas- 
«o,  239  Ma  535,  681,  144  &  W.  449,  where 
other  cases  of  this  court,  announcing  a  like 
rule,  will  be  found  compiled. 

[11]  'Ona  second  remark  complained  of 
coold  not  bf  reasonable  construction  have 
Imimverly  Inflnenosd  the  jury.  If  the  re- 
mark had  any  influence,  it  was  In  the  de- 
fendant's favor  rather  than  against  him. 


Witnesses  for  defendant  had  testified  that 
they  could  not  see  through  the  curtain ;  the 
failure  of  the  state  to  bring  the  curtain  into 
court  authorized  the  presumption  that  it 
could  not  refute  the  testimony  of  these  wit- 
nesses. However,  the  cont^tlon  of  the  de- 
fendant in  this  regard  Is  not  worthy  of  seri- 
ous consideration ;  there  was  ample  evidence 
of  the  defendant's  guitt,  regardless  of  wheth- 
er the  curtain  could  be  Been  through  or  not; 
he  was  caught  in  the  commission  of  the  act 
charged,  with  the  physical  evidences  of  the 
crime  in  his  hands  and  all  around  him.  We 
therefore  rule  this  contention  against  the 
defendant 

Finding  no  error  In  the  record,  the  Judg* 
m«it  is  afflrmed,  and  the  soitence  which  the 
law  pronounces  Is  ordered  to  be  executed. 

BBOWN,  P.     and  FABIB,  comeiir. 


OARTH  V.  MOTTSat 

(Supreme  Court  of  Missouri,  DIvUon  Na  S. 
March  12.  mS.) 

1.  BviDENd  (I  17*)  —  JUDZOZAI.  NOTIOI  — 

Dates. 

Judicial  notice  Is  taken  that  the  11th  day 
of  October  cannot  fall  apon  the  first  Moodiv  of 
the  month. 

[Sd.  Note.— For  other  cases,  see  Kvidence, 
Gent  Dig.  I  21;  DecDig.  {  17.*] 

2.  Dnomci  a  4l*>--JuDioux.  Nonoi— Con- 
vxnirro  of  Oovbts. 

The  Mlnouri  Supreme  Ooart  takes  Judicial 
notice  of  the  day  upon  which  the  Kansas  City 
Court  of  Appeals  coDTeoes. 

[£d.  Note.— For  other  cases,  see  EMdenoe, 
Cent  Dig.  If  5ft-«0;  Dee.  Dig.  |  41.*] 

8.  APPBU.  and  BbSOB  (I  40T*>— DiBHISSAIf— 

Dklat  in  Sebvino  NoncK. 

A  writ  of  error  will  be  dlsmiased  od  motion 
for  failure  of  plaintiff  in  error  to  caase  notice 
of  the  writ  to  be  served,  as  required  by  Bev.  St 
1909,  I  2071,  20  days  before  the  return  day; 
service  more  than  20  daya  before  the  presenta- 
tion and  hearing  of  the  writ  being  InsuflSdent 

[Ed.  Not&— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  2128-2lS2;  Dec. 

Dig.  i  407.*J 

4.  LiHziATioN  or  Actions  (|  180*)— Pluo- 

INO  —  DEICnBBBB  —  MAnEBS  OH  FaCB  OT 

Pleading. 

Where  the  petition  on  a  note  shows  that 
the  cause  of  action  accrued  more  than  10  years 
before  suit  was  broaeht  and  no  £Bcta  are  al- 
leged to  take  the  action  oat  of  the  statute  M 
limitations,  the  petition  Is  demurrable. 

[Ed.  Note.— For  other  cases,  see  Umltatlon 
of  Actions.  Cent  Dig.  ||  tt70-675,  681;  Dec. 
Dig.  I  180.*] 

Appeal  from  Circuit  Court,  Buchanan 
County;  C.  A.  Mosman,  Judge. 

Action  by  Alice  K.  Garth  against  Joshua 
Hotter.  Judgmoit  for  defendant,  and  plain- 
tiff prosecuted  a  writ  of  error  to  the  Kansas 
City  court  of  appeals,  whence  the  cause  was 
certifled.   Writ  dismissed. 

This  is  an  acUon  at  law  for  the  balance, 
with  Interest  due  on  a  promissory  note  fbr 
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0ie  original  snm  of  bearinff  Interest 

from  matorlty  at  the  rate  of  10  per  c&it, 
per  annum.  The  note  was  dated  Jnne  11, 
1876,  and  fell  dne  one  year  after  date.  It 
was  made  by  defendant  Joshna  Motter  and 
others,  whose  names  are  not  here  pertinent, 
to  the  father  of  plalntlfF,  who  sues  as  sole 
bdr  after  administration  had.  The  petition 
was  filed  on  the  17th  day  of  April,  1909,  in 
the  drcnlt  court  of  Buchanan  county.  This 
petition  on  its  face  showed  a  payment  made 
on  the  note  of  ^,635.47  <m  the  9th  day  of 
I>ecember,  1876,  alleged  that  no  other  pay- 
ments had  been  made  thereon,  and  prayed 
Judgment  for  the  balance  of  fl,864JJ3,  to- 
gether with  interest  at  the  rate  ctf  10  per 
cent  per  annum  from  December  9,  1870^ 
The  petition  disclosed  no  facts,  and  made  no 
allegations,  tolling  the  statute  of  limitations. 
Applying  the  rule  expressed  by  the  maxim 
— "Oertum  est  quod  certom  reddlpotest" — 
we  find  the  amount  alleged  by  tlie  petiUon 
to  be  due  at  the  time  of  filing  suit  to  have 
been  about  $10,745.  The  defendant  appeared 
In  the  drcuit  court  and  filed  a  demurrer  to 
the  petition,  which,  demurrer  being  sustain- 
ed, the  plaintiff  refused  to  further  plead,  and 
final  Judgment  was  roidered  against  her  be- 
low thereon  on  May  8>  1909.  Thereupon,  on 
the  20th  day  of  July,  1909,  plaintiff  sued  out 
in  the  Kansas  City  Court  of  Appeals  a  writ 
of  error,  returnable  to  said  court  on  the 
first  Monday  of  October,  1909,  and  thereon 
the  circuit  clerk  of  Buchanan  county  actual- 
ly made  return  July  21,  1909.  Attempting 
to  comply  with  the  requirements  of  section 
2071,  B.  8.  1909,  plaintiff  in  error  on  the 
20th  day  of  September,  1009.  served  on  the 
defendant  In  error  the  following  notice: 
"Alice  K.  Garth,  Plaintiff  in  Etror,  vs.  Jo- 
shua Motter,  Defendant  in  Error.  9068. 
Joshua  Motter,  Defendant  in  Error,  or  Mot- 
ter A  Shultz,  his  attorneys  of  record:  Tou 
are  hereby  notified  that  the  writ  of  error 
from  the  Kansas  City  Court  of  Appeals  will 
be  presented  to  and  heard  by  that  court  in 
Kansas  City,  Missouri,  on  Monday,  October 
11th,  1909,  Served  Sept  20-1909.  Ben  J. 
Woodson,  Atty.  for  Plaintiff  In  Error."  On 
September  26,  1909,  the  defendant  in  raror 
filed  a  motion  in  the  Kansas  City  Court  of 
Appeals  to  dismiss  the  writ  of  error  herein, 
on  the  ground  that  no  timely  notice  as  re- 
quired by  law  had  been  given.  He  also, 
by  a  brief  filed  in  said  court,  and  reflled  in 
this  court,  uiged  a  dismissal  for  lack  of 
such  notice.  By  stipulation  of  counsel  the 
case  was  submitted  on  briefs  In  the  said 
court  of  appeals.  Hie  case  Coming  on  for 
hearing  in  said  court  on  the  motion  filed 
and  on  the  merits,  that  court  deeming  itself 
without  authority  to  hear  and  determine 
the  same,  becauae  the  amount  involved  ex- 
ceeded its  Jurisdiction,  on  the  4tfa  day  of 
November,  1009,  ordered  It  certified  to  this 
court  for  determination,  which  was  accord- 
ingly dono^  and  the  case  la  iun. 


B&L  J.  Woodson,  of  St  Jos^h,  for  plain- 
tiff in  error.  Motter  &  Shnlti,  of  St  J<mef)b, 
for  defendant  In  cvror. 

FARIS,  J.  (after  stating  the  facta  as 
above).  [1-3]  There  are  but  two  points  rala* 
ed  in  the  case.  One  of  these  Is  raised  by 
the  plaintiff  in  error,  and  the  other  by  tfie 
defendant  In  error.  The  pc^t  of  the  plain- 
tiff in  error  Is:  Did  the  trial  court  err  In 
sustaining  the  demurrer  to  plaintiffs  peti- 
tion ;  it  appearing  (and  for  the  reason)  tiut 
said  petition  showed  upon  its  face  tliat  the 
cause  of  action  stated  ther^  or  attonpted 
so  to  be,  was  barred  by  tbe  statute  of  ttm- 
itations?  The  question  raised  by  tbB  dtfisnd- 
ant  in  &reor  is:  Was  tUn^  statntmy  noBce 
given  of  tbe  suing  out  of  flie  writ  of  error 
lierein ;  if  not  should  Qie  wilt  be  dismissed 
for  lack  of  statotOTy  notice  T  We  must  needs 
.look  first  to  the  last  qnesUon,  meetlnc  it  as 
we  do  np<m  the  threAold. 

Hie  statute  inTOlved  and  relied  upon  is  as 
follows:  "Sea  2071.  Parties  obtaining  the 
vrrit  to  give  notice: — Every  person  suing  ont 
a  writ  of  earn  shall  cause  notice  thereof  In 
writliv  to  be  served  on  the  advttse  party 
or  his  attorn^  of  record,  twenty  days  be- 
fore ttie- return  day  of  such  writ  If  socb 
notice  be  not  served,  l^e  writ  shall  be  dis- 
missed, unless  good  cause  for  such  flsilnre 
be  shown.**  As  we  have  already  noted  In  the 
statement  of  facts,  the  writ  of  error  was 
returnable  on  the  first  Monday  in  October, 
1909.  Return  thereof  was  promptly  and 
timely  made—In  tuct,  the  return  bears  teste 
of  the  circuit  clerk  on  July  21,  1909,  and 
the  filing  shows  to  have  been  had  <m  July 
22,  1909,  in  the  said  Court  of  Appeals.  The 
notice  actually  given  by  plaintiff  In  error 
was  s«rved  on  September  20,  1909,  and  It 
advised  and  notified  defendant  in  error  titiat 
"the  writ  of  error  from  the  Kansas  City 
Court  of  Appeals  will  be  presented  to  and 
heard  by  that  court  in  Kansas  City,  Mis- 
souri, on  Monday,  October  11th,  1909.'*  Here 
was,  of  course,  more  than  20  days'  notice 
prio.'  to  "presentation  and  hearing"  of  the 
writ  of  error,  but  not  the  20  days'  noflce 
required  by  statute  before  the  return  day 
of  said  writ;  fbr  we  Judicially  notice  that 
the  11th  day  of  October  cannot  fail  upon  the 
first  M<mday  In  October,  the  date  fixed  by 
the  vnrlt  itself  for  the  retnm  thweof.  Jor- 
dan V.  Cliicago,  ~  etc,  Railroad  Co.,  92  Mo. 
App.  84.  The  writ  also  was  by  its  terms 
required  to  be  returned  to  the  Octobw  term 
of  the  Kansas  C^ty  Court  of  Appeals.  We 
judicially  notice  the  day  upon  which  tbat 
court  convenes.  Harwood  v.  Toms,  130  Mo. 
22S,  82  S.  W.  668;  16  Cyc.  912,  and  cases 
dted.  Thus  taking  Judicial  notice,  and  re- 
taining in  mind  the  facts  here  shown  by  the 
record,  we  are  constrained  to  hold  that  the 
point  of  defoidant  in  error  was  well  tafcen. 
Kennra  t.  Doe  Ron  Lead  Ool,  141  Ma  248,. 
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42  S.  W.  688;  Gay  t.  No9^  141  Bfo.  loc 
dt  443,  44  S.  W.  253. 

[4]  This  view  obviates  the  necessity  of 
considering  the  point  made  by  the  plaintiff 
In' error  touching  whether  the  detnttrrer  be- 
low to  the  petition  was  well  taken.  In  pass- 
ing this  point,  howeTer,  we  may  say  that 
upon  the  facta  of  the  petition  It  was  dis- 
closed that  no  payment  bad  been  made  on 
tlie  note  in  suit  for  32  years  and  more,  nor 
was  any  novation  of  promise  or  other  fact 
pleaded  to  toll  the  statute^  Hence  It  fol- 
lows that,  since  far  more  than  10  years  had 
elapsed  since  plaintiff  or  her  ancestor  i>os- 
seased  the  right  of  action,  and  since  no 
facts  are  alleged  to  take  the  action  out  of 
the  operation  of  the  statute,  the  petition  was 
defective,  and  the  demurrer  well  taken. 
Barms  r.  Cook,  215  Mo.  496, 114  8.  W.  1065; 
Bliss  on  Code  Pleading,  205. 

It  follows  that  the  writ  of  error  should  be 
dismissed  at  plaintiff's  cost,  and  It  is  so 
ordered. 

BROWN,  P.  J.,  and  WALKED,  concur. 


STATE  v.  RICHARDSON. 

(Sopreme  Court  of  Miasouri,  Diviiton  No.  2. 
March  12.  1818.) 

1.  Pbbjdbt  (I  86*)  —  SnBOBHAnoN  or  PlB- 

JUKY— IBSUKS. 

In  a  trial  for  subornation  of  perjury  In 
an  assault  case,  gnestioos  as  to  the  jurisdic- 
tion of  the  court  which  tried  the  assault  case, 
as  to  the  authority  of  the  officer  who  adminis- 
tered the  oath  to  the  suborned  witness,  and  as 
to  the  materiality  of  hia  testimony  are  ques- 
tions of  law  and  not  of  fact;  and  hence  it  is 
not  error  to  fail  to  submit  tbem  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Perjury, 
Cent  Dig.  I  133;  Dec  Dig.  {  86.*] 

2.  CSIMIHAI.  Law    (I  780*)— iNOTBUCnONB— 
**ACCOltPUCBS" — SUBOBNATION  OF  PEBJUBT. 

b  a  trial  for  subornation  of  perjury,  the 
suborned  witness  cannot  be  regarded  as  accus- 
ed's accotii[)Uce  within  the  rule  which  requires 
an  inatrnction  that  the  testimony  of  an  ac- 
complice should  be  received  wltb  caution. 

[Ed.  Note^For  other  eases,  see  Criminal 
T^w,  Cent  Dig.  11  185&-1863;  Dec.  Dig.  \ 
780.* 

For  other  deflnitiona,  see  Words  and  Phrases, 
voL  1,  pp.  75-79;  vol  8.  p.  7561.] 

3.  PEBJUBT  (S  13*)— "SUBOBMATIOIf  OF  PBB- 

jubt"— Eleuents. 

To  convict  of  subornation  of  perjury,  it 
must  appear  that  the  suborned  witness  com- 
mitted the  willfnl  and  corrupt  perjury  alleged 
in  the  information,  and  that  accused  procured 
the  witness  to  commit  it 

[Ed.  Note.— For  other  cases,  see  Petjniy, 
Cent  Dig.  I  61%;  Dec  Dig.  1 18.* 

For  other  deflnitl<«8,  see  Words  and  Phrases, 
VOL  7,  p.  6720.] 

4.  PnjITKT  (I  S4*)  —  SDBOBnATIOIl  OF  PEB- 
JUBT—COBBOBOBATIOII  or  WlTKESS— Necbb- 

SITT. 

The  rule  that  one  cannot  be  convicted  of 
perjury  on  the  uncorroborated  testimony  of  a 
siufTle  witness  does  not  apply  to  subornation  of 
perjury. 

[Ed.  Note.— For  other  cases,  see  Perjury, 
Cent  Dig.  H  125-132;  Dec.  Dig.  |  34.*] 


5.  PEBJUBT  (I  27*)  -<•  BUBOIUIAXXOH  OF  Fn- 

JUBT— iNroBHATioif— SumciBnoT. 

An  ioformatioD  charging  that  accused  wiU- 
fnlly,  feloniously,  maUciously,  falsely,  and  cor- 
ruptly persuaded.  Incited, '  procured,  and  sub- 
orned willful  and  corrupt  perjury,  etc,  is  not 
insufficient  as  failing  to  cnai^  that  accused 
knew  that  the  witness  would  awear  falsely. 

[Ed.  Note.— For  other  cases,  see  Perjury, 
Cent  Dig.  I  95;  Dee;  Dig.  |  27.*] 

6.  PeRJUBT  ({  38*)  —  SUBOBNATION  OE  PEB- 
JUBT—VbB  DICTT—SUFnCIBNOT. 

A  general  verdict  eonvictlDg  of  suborna- 
tion of  perjury  is  not  lusuffident  for  falling  to 

determine  which  assignment  of  perjury  ac- 
cused was  found  guilty  of  suborning,  where  the 
information  charsea  but  one  offense,  though  it 
specifies  several  false  and  perjured  statements. 

[Ed.  Note.— For  other  cases,  see  Perjury, 
Cent  Dig,  {  130;  Dec  Dig.  \  Sa*] 

Appeal  from  St  Louis  Clrcnlt  Court;  Leo 
S.  Rassleur,  Judge. 

William  B.  Richardson  was  ctmvlctea  of 
subornation  of  perjury,  and  he  appeals.  Af- 
firmed. 

On  November  9,  1911,  defendant  was  tried 
and  convicted  of  the  crime  of  subornation 
of  perjury  In  the  circuit  court  of  the  city  of 
St  Loul^  and  his  punishment  assessed  at 
seven  years  in  the  penitentiary.  From  the 
judgment  and  sentence  bo  appeals  to  this 
court 

The  Infonnatlon  charges  the  defendant 
wltb  having' willfully,  feloniously,  malldons- 
ly,  falsely,  and  corruptly  persuaded.  Incited, 
procured,  and  suborned  one  Byrd  D.  Harris 
to  do  and  commit  willful  and  corrupt  per- 
jury by  testifying  as  he  did  in  a  case  tried 
on  the  12th  day  of  October,  1911,  wherein 
the  state  of  Missouri  was  plaintiff  and  this 
defendant  was  defendant:  the  said  defend* 
ant  therein  being  charged  with  assault  with 
Intent  to  kill  one  George  Lewis.  The  infor 
matton  then  sets  forth  all  the  formal  re- 
quirements, and  specifically  sets  out  the  tes- 
timony wblcb  the  witness  Harris  is  alleged 
to  have  given  at  said  trial. 

The  evidence  for  the  state  tends  to  show 
that  on  the  12th  day  of  Octob«,  1911,  the 
said  felonious  assault  case  was  tried  in  the 
circuit  court  of  the  city  of  St  Louis;  Uwt 
upon  the  trial  of  said  cause  said  Byrd  D. 
Harris  was  duly  sworn  and  examined  as  a 
witness  in  said  cause,  and  testified  to  the 
effect  that  he  had  seen  the  trouble,  occurring 
July  18,  1911,  between  the  defendant  and 
one  Geoiqie  Lewis,  and  that  while  he  was 
going  west  on  the  north  side  of  Lawton  ave^ 
nne,  in  the  dty  of  SL  Louis,  that  day,  he 
saw  the  defendant  come  out  of  his  place  of 
business,  and  go  towards  a  ladder  which,  was 
leaning  against  tbe  wall,  and  that,  Just  as  the 
said  defendant  was  about  to  take  bold  of  said 
ladder  and  lift  It,  the  said  Lewis  took  a  knife 
out  of  his  pocket,  and,  with  the  knife  held 
open  In  bis  Iiaud,  advanced  upon  Richard- 
son; that  thereupon  Richardson  stepped  back 
and  fired  one  shot  to  the  Mde  of  Lewis ;  tliat 
thereupon  Lewis  stepped  back  three  or  four 
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feat,  hnt  again  atarted  towards  RichaTOson, 
making  an  attempt  to  cut  Richardson  wltb 
the  knife,  and  that  In  this  situation  Richard- 
son fired  two  shots  at  Lewis,  one  of  which 
hit  Lewis  In  the  body.  The  state  prodnced 
several  witnesses,  who  testified,  in  substance, 
that  they  had  seen  the  shooting  of  Lewis  by 
Richardson  on  July  18,  1911,  and  that  Lewis 
did  not  have  an  open  knife  in  his  hand,  nor 
advance  upon  Richardson  at  any  time,  and, 
further,  that  there  were  only  two  shots  fired 
by  the  defendant,  Richardson,  and  'that  the 
first  shot  fired  was  the  one  that  hit  Lewis. 
All  of  these  witnesses  swore  that  they  did 
not  see  Harris  In  that  neighborhood  on  that 
occasion:  some  of  the  witnesses  stating  that 
they  would  not  swear  positively  that  he  was 
not  there,  and  others  that  they  had  such  a 
view  of  the  situation  ttiat.  If  he  was  there 
at  the  time,  they  would  have  seen  him.  The 
state  then  called  the  said  Byrd  D.  Harris  as 
a  witness,  this  being  the  witness  the  defend- 
ant is  charged  with  suborning,  and  Harris 
testified  at  the  trial  of  this  case  that  the  tes- 
timony given  by  him  at  the  felonlona  assault 
trial  was  false,  and  ttiat  he  had  not  seen 
the  shooting  of  Lewis  by  Richardson  on  July 
18.  1911.  He  further  testified  that  the  de- 
fendant had  hired  him  to  testify  as  he  did 
In  the  assault  case,  agreeing  to  give  him  $4 
If  he  would  so  testify;  that  he  went  to  the 
courthouse  to  be  used  as  a  witness;  that 
the  case  was  continued  for  a  day  or  so;  that 
the  defendant  told  him  to  be  sure  and  come 
back,  and  **not  throw  him  down";  and  that 
he  gave  his  testimony  upon  the  request  and 
at  the  direction  of  defendant,  and  for  the 
promise  of  the  price  offered. 

Defendant  was  the  only  witness  offered  by 
the  defense.  He  testified  In  his  own  behalf, 
denying  that  he  had  agreed  to  pay  witness 
Harris  for  his  testimony,  or  that  he  had  In- 
duced him  to  swear  falsely.  Defendant  fur- 
ther testified  that  some  time  prior  to  the 
assault  trial  he  met  Harris  on  Jefferson 
avenue,  and  that  there  Harris  Informed  him 
that  he  had  seen  the  shooting,  whereup- 
on he  told  Harris  that  he  "would  like  for 
him  to  come  down  and  make  a  statement 
to  that  effect,"  and  that  Harris  agreed  to 
do  so.  He  <dalms  he  did  not  see  Harris 
again  until  the  Monday  before  the  trial, 
which  occurred  on  Thursday,  and  that  on 
said  Monday  he  asked  Harris  why  he  had 
not  come  to  court  that  momlug.  It  being  the 
day  on  which  the  case  was  originally  set  for 
trial,  and  that  he  then  informed  Harris  that 
the  case  was  continued  until  Thursday,  and 
asked  him  to  come  to  court  on  Thursday; 
that  Harris  said  that  he  did  not  think  be 
could  spare  the  time  to  come,  and  that  be 
could  not  afford  to  lose  all  of  that  time  for 
nothing;  that  be  then  told  Harris  that  he 
would  get  witness  fees  for  four  days ;  and 
that  would  be  $4.  Defendant  further  tes- 
tified that,  when  Harris  first  told  him  that 
he  saw  the  shooting,  he  did  not  ask  Harris 
what  h«  saw  because  he  was  not  lDter«ated 


In  what  he  saw,  and  that  he  did  not  know 
what  the  witness  would  testify  to  until  the 
morning  the  case  was  tried,  at  which  time, 
he  claims,  the  witness  told  him  about  the 
same  facts  as  he  later  testified  to.  Appe- 
lant Is  not  represented  by  counsel  here ;  ne- 
ther has  he  filed  a  brief  In  this  court 

We  have  carefully  inspected  the  record  and 
proceedings  at  the  trial,  and  find  no  ques- 
tions for  discussion  other  than  the  following: 
In  the  motion  for  new  trial  complaint  la 
made  that  the  court  failed  to  fully  Instruct  on 
all  the  law  of  the  case,  In  that  the  court 
failed  to  require  the  jury  to  find  (1)  that  the 
trial  at  which  the  perjury  was  committed 
was  before  a  court  of  competent  jurisdiction; 
<2)  that  the  ofilcer  who  administered  the 
oath  was  duly  authorized  to  administer 
oaths;  (3)  that  the  false  evidence  of  wit- 
ness Harris  was  material  to  the  issues  in- 
volved In  the  assault  case;  (4)  that  Harris 
was  an  accomplice  of  defendant,  and  that 
his  evidence  should  be  received  with  caurion; 
(5)  that  the  witness  testifying  as  to  the  i>er- 
jury  should  be  corroborated  by  some  wit- 
ness, or  other  facts  and  circumstances.  In 
the  motion  In  arrest  of  judgment  complaint 
Is  made  (1)  that  the  information  Is  insnffi- 
clent,  because  it  fails  to  charge  that  defend- 
ant knew  the  witness,  Harris,  would  swear 
falsely ;  (2)  that  the  verdict  Is  tnauffldoit  in 
law  to  support  the  Judgment,  because  it  Is  a 
general  verdict,  and  does  not  determine 
which  assignment  of  perjury  the  defendnnt 
was  found  guU^  of  subomins  the  witneaa 
to  commit 

WUUam  B.  lisb.  of  St  Louis.  f6r  ara>el- 
lant  Elliott  W.  Major,  Atty.  Gen^  and  Er* 
neat  A.  Oreen,  Aaat  Atty.  Oen-^  for  tbo 
States 

WILLIAMS,  0.  (after  stating  the  facts  as 
above).  [1]  1*  The  questions  of  the  compe- 
tency of  the  jurisdiction  of  the  court  which 
tried  the  assault  case,  of  the  authority  of 
the  oflScer  administering  the  oath  to  witness 
Harris  in  the  assault  case,  and  of  the  ma- 
teriality of  the  testimony  of  said  witness  to 
the  Issues  Involved  In  said  assault  case  vrere 
each  and  all  questions  of  law,  and  not  of 
fact,  and  it  was  therefore  not  error  to  fail 
to  submit  such  questions  to  the  jury  for  de- 
termination. SUte  V.  WiUlama,  30  Mo.  364 ; 
State  V.  Fannon.  158  Mo.  149.  59  S.  W.  75 ; 
State  V.  Faulkner,  176  Mo.  loc.  dt  617.  75 
S.  W.  116. 

[2]  2.  Witness  Harris  was  not  an  accom- 
plice of  the  defendant  In  the  contemplatioa 
of  the  rule  of  law  which  requires  the  court 
to  Instruct  the  jury  that  the  evidence  of  an 
accomplice  should  be  received  with  caution. 
In  order  to  brlug  the  testimony  of  the  wit- 
ness within  that  rule,  the  witness  and  the 
principal  offender,  or  vice  versa,  must  have 
worked  together  In  committing  the  same 
crime.  1  Wharton,  Crlm.  Bv.  (10th  Ed.)  | 
440.  Xbe  crime  committed  hr  Barda  wae 
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perjurr,  wbtch  was  a  separate  and  distinct 
offdnse  ftom  tbat  of  snbomatlon  of  perjury, 
cbarged  against  tlie  d^endsnt,  and,  wtien 
tliis  Is  tnuv  tliej  are  not  accompUc«s  in  con- 
teauplatton  ot  law,  and  tboretore  a  cantlon- 
ary  Instmctlon  wltli  reference  to  such  testl- 
maaey  sbcnild  not  be  given.  State  t.  Enhl- 
man.  1S2  Mo.  loc.  ctt  108.  63  S.  W.  410.  76 
Am.  St  488;  State  t.  Sbaplro,  216  Ho. 
lo&  dt  871.  lU  8.  W.  1022;  State  t.  Dur- 
nam.  78  Minn,  loc  dt  160.  75  N.  W.  1127. 
In  tbe  case  of  Sttuie  t.  State,  118  Oa.  70S,  4S 
S.  B.  680,  06  Am.  St  Bep.  146,  In  a  very 
aUe  opinion  Jndge  Lamar,  tt  was  held 
tbat  the  perjurer  and  his  suborner  are  not 
accinnpltoes  within  tbe  mle  requiring  a  cau- 
tionary Instroctlon.  To  the  same  effect  Is 
the  ease  of  Tnlted  States  t.  Thompson  (O. 
C)  81  Fed.  881. 

[1. 4}  8.  Defoidant  next  contuids  that  the 
court  erred  In  foiling  to  instruct  the  jnry 
that  In  order  to  find  that  perjury  was  oom- 
mltted  in  the  assanlt  case,  they  must  And 
that  the  same  was  proven  by  more  than  one 
witness,  or  by  one  witness,  corroborated  by 
other  facts  and  drcnmstances. 

In  maUng  proof  of  the  crime  of  suborna- 
tion of  vtajary  there  are  two  Important 
steps:  First  >t  Is  neecoaary  to  prove  that  the 
witness  alleged  to  have  been  sabomed  com- 
mitted the  wlliful  and  corrupt  perjury  al- 
leged In  tbB  Infffitmatton;  and,  seccmd,  that 
the  defendant  procured  or  suborned  the  wit- 
ness to  onnmit  said  pojury.  So  far  as  we 
are  aware,  this  Is  the  first  case  of  the  Und 
which  has  come  before  this  court  In  fact 
an  examination  of  the  reports  of  other  states 
discloses  but  few  subornation  cases.  In 
perjury  cases  the  rule  at  common  law.  and 
wbldi  has  beoa  recognised  by  this  court  in 
State  T.  Heed.  67  Mo.  252,  State  I^nlkner. 
17S  Ma  646,  76  S.  W.  U6,  and  State  t. 
Hunter,  181  Mo.  316,  80  S.  W.  966,  is  that 
the  defendant  cumot  be  cimTlcted  on  the  nn- 
corroborated  testimony  at  a  single  witness, 
and  that  it  is  error  for  the  court  to  fidl  to 
so  instruct  If  Uie  same  rule  is  to  be  Invok- 
ed in  favor  of  a  defendant  charged  with  sub- 
ornation of  perjury,  it  must  be  because  the 
reason  assigned  for  the  mle  In  perjury  cases 
exists  with  like  effect  In  measuring  the  proof 
required  in  subornation  cases.  And  In  using 
this  test  it  becomes  very  necessary  to  Inquire 
into  the  reason  for  the  rule  In  pwjuty  cases. 
The  reason  for  tbe  ml^  as  stated  in  State 
V.  Heed,  67  Mo.  loc.  dt  254,  Is  as  follows: 
"'In  i»oof  of  the  erlme  of  perjury  also  it 
was  formerly  bdd  that  two  witnesses  were 
necessary,  because  otherwise  Uiere  would  be 
nothing  more  than  the  oath  of  one  man 
against  enodier.  nprai  which  Uke  Jury  could 
not  safely  convict*  But  this  strictness  has 
long  alnee  bem  relaxed ;  the  true  piindple 
of  the  law  being  merdy  this,  that  the  evi- 
dence must  be  something  more  than  sufficient 
to  counterbalance  the  oath  of  the  j^lsoier 
and  the  legal  presumption  of  Us  Innocence." 
Mr.  Best  In  his  woA  mi  Bvldaio^  glres  tm 
U4&W^T 


a  fnrtha  reason  fbr  the  rule  that  it  has  a 
tendency  to  cause  a  witness  to  testify  with 
less  apprehension  or  fear,  and  that  by  rea- 
son of  the  rule  Uttle  difficulty,  compara- 
tively speaking.  Is  found  in  obbdning  vblnn- 
tary  evidence  fox  tbe  purposes  of  Justice." 
Best  on  Bvldence^  H  606,  006  ;  8  Wigmore 
on  Bvldenoe,  S  By  what  course  of  logic 

can  these  reasons  be  made  to  apply  to  the 
case  et  a  subomerf  Why  should  the  rule  as 
to  him  be  dlffooit  from  that  an)lled  In  cas- 
es of  lurceny,  rape,  or  other  criminal  offens- 
es? The  presumption  of  his  innoemce  cer- 
tainly Is  of  no  great»  weight  than  in  the 
case  of  one  accused  ot  larceny  or  rape. 
There  is  no  public  pdlcy  reason  why  his 
conviction  should  be  made  more  difficult  than 
In  the  majority  cf  other  felonies.  He  Is  not 
convicted  of  an  offense  occurring  while  he 
is  under  oath  and  testifying,  The  offense 
tbat  he  commits  is  virtually  consummated 
befbre  the  wltiiess  i^ves  his  testimony.  He 
is  not  charged  with  the  giving  of  folse  tes- 
timony. He  does  not  commit  his  crime  wlUle 
performing  any  necessary  function  In  the 
progress  of  a  trial.  Why,  then,  should  his 
conviction  reqtilre  greater  proof  tlian  In  con- 
victing for  theft?  We  do  not  think  It  does. 
All  of  the  authorities  hold  that  a  single  wit- 
ness, uncorroborated,  can  make  sufficient 
proof  of  the  suborning.  Some,  however,  hold 
or  infer  that  as  to  the  proof  ot  the  element 
of  perjury  the  witness  should  be  corroborat- 
ed. In  reviewing  these  authorities,  we  find 
that  this  position  has  been  unduly  influenced 
by  the  existence  of  the  rule  with  reference 
to  perjury,  or  by  statutory  provisions  which 
do  not  exist  In  this  state.  Ttie  leading  case 
dted  by  text-writers  Is  that  of  People  v. 
Evans,  40  N.  T.  1,  where  the  main  witness 
against  the  suborner  was  the  self-confessed 
perjurer.  At  that  time  the  statute  of  New 
York  made  Incompetent  as  a  witness  a  per- 
son who  had  been  convicted  of  perjury.  The 
oourt  arguing  from  that  statute,  held  that  a 
self-confessed  perjurer  was  as  unworthy  of 
belief  as  If  he  had  been  convicted  and  sen- 
tenced, and  that  thvefore,  his  testimony 
vras  not  sufficient  but  must  be  corroborated 
before  tbe  suborner  can  be  convicted.  Ttie 
court's  decision  was  also  bollded  upon  Uie 
maxim,  "Falsus  in  nno,  folsus  in  omnibus." 
The  rule,  thai,  of  the  courts  in  applying  this 
maxim  was  to  instruct  tiie  Jury  that  If  they 
found  tbe  witness  had  sworn  falsely  in  one 
material  thing,  they  thould  pronounce  him 
false  In  his  whole  testimony,  and  utterly  dis- 
regard It  But  the  presmt  mle  In  ly^lyli^ 
the  maxim  Is  that  if  they  find  the  witness 
had  sworn  fhlsdy  in  one  matter,  they  may 
(not  shall)  disregard  bis  whole  testimony.  At 
the  present  time  It  Is  a  matt«r  which  the 
Jury  weighs ;  but  In  former  tlmee  It  was  fix- 
ed as  a  matter  of  law.  But  later,  and  aft- 
er fbB  repeal  of  the  statute  referred  to^  the 
Oonrt  of  Appeals  of  New  Zozk  repudUted 
that  doctrine  by  holding  that  a  witness  was 
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competent  notwithstanding  his  crime,  and 
the  sufficiency  or  weight  of  his  testimony  was 
for  the  Jury,  and  not  the  court,  to  decide. 
People  V.  Chaplean.  121  N.  Y.  loc.  dt  276, 
24  N.  E.  469. 

The  case  of  Commonwealth  t.  Douglass,  5 
Mete.  (Mass.)  211,  Is  frequently  dted  by  textr 
writers  as  upholding  the  rule  that  corrobo- 
ration Is  required  with  reference  to  proof 
of  the  perjury  committed  by  the  suborned 
witness.  But  in  that  case  the  point  was  not 
before  the  court  The  trial  court  had  in- 
structed the  Jury  that  corroboration  was  nec- 
essary to  prove  the  element  of  perjury,  but 
had  failed  to  Instruct  that  corroboration  was 
necessary  to  prove  the  act  of  suborning.  The 
appellate  court  ruled  that  corroboration  was 
not  necessary  with  reference  to  proof  of  the 
suborning  act  In  the  case  of  State  v.  Wad- 
dle, 100  Iowa,  57,  69  N.  W.  279,  this  point  is 
not  involved.  That  case  was  based  on  a  stat- 
ute making  It  a  crime  to  incite  or  procure 
another  to  commit  i>erjury,  though  no  per- 
jury was  committed.  In  other  words.  It  was 
for  an  attempt  at  subornation.  It  was  not 
necessary  that  the  perjury  should  have  been 
committed,  and  It  was  not  charged  in  the  in- 
formation that  iwrjury  had  been  committed. 
The  case  is,  however,  analogous.  In  that  It 
holds  that  the  crime  charged  could  be  prov- 
ed by  a  single  witness,  uncorroborated.  In 
State  V.  Henswicb.  85  Minn.  19,  8S  N.  W.  22, 
It  was  held  that  In  a  prosecution  for  subor- 
nation of  perjury,  where  it  Is  sought  to  es- 
tablidi  by  the  person  suborned  the  fact  that 
perjury  was  committed,  his  testimony  must 
be  corroborated  as  to  such  fact.  At  first 
glance,  this  case  appears  to  be  in  point  and 
against  the  conclusion  which  we  have  reach- 
ed above,  but  on  closer  examination  It  cannot 
be  said  to  be  in  point  here.  The  decision  Is 
controlled  by  statutory  enactments  of  Minne- 
sota, as  la  apparent  from  the  following  quo- 
tation from  the  opinion  in  that  case:  "As  to 
the  first  element  of  the  crime,  the  suborned 
and  the  suborner  are  principals  by  virtue  of 
the  statute  (section  6310).  and  necessarily 
each  iB  the  accomplice  of  the  other;  hence 
this  element  of  the  crime  cannot  be  estab- 
lUOied  by  the  uncorroborated  evidence  of  the 
suborned  (section  6767).  But,  as  to  the  sec- 
ond element  of  the  crime,  the  suborned  Is 
neither  a  principal  nor  an  accomplice,  for 
l^lly  he  cannot  be  guilty  of  persuading 
himself  to  commit  perjury.  An  indictment 
of  a  party  for  inducing  himself  to  commit  « 
crime  would  be  a  legal  absurdity." 

In  the  case  of  Boren  t.  U.  S.,  14A  Fed.  801, 
75  a  O.  A.  681,  the  4]iie8tton  as  to  Instruc- 
tiona  Is  not  InvolTed,  but  the  question  la 
raised  by  urging  the  Inauffldency  of  the  evi- 
dence to  nutain  tbe  verdict  In  a  case  of  enh- 
omation  of  pwjary,  on  the  ground  that  the 
proof  of  each  count  was  made  by  a  single 
witness.  The  court,  while  not  basing  Its 
dectslon  on  the  absolute  ground  that  cor- 
roboratton  Is  unnecessary,  yet  In  discussing 
the  rule  as  tft  corrobo ration  usas  tbe  follow- 


ing langnage:  "It  Is  true  that  under  indicts 
ments  for  perjury  the  generally  acc^ted 
rule  Is  that  the  accused  cannot  be  convicted 
on  the  uncorroborated  testimony  of  a  single 
witness.  The  reason  assigned  Is  that  the 
same  effect  Is  to  be  given  to  the  testimony 
of  the  party  accused  as  to  that  of  the  ac- 
cusing witness,  and  the  proof  would  be  mere- 
ly the  oath  of  one  person  against  that  of 
another.  The  reason  of  the  rule  in  the  form 
in  which  it  is  expressed  does  not  apply  to  a 
case  of  subornation  of  perjury  such  as  the 
present  case,  for  the  reason  ttiat  here  the 
testimony  does  not  consist  of  the  oath  of  one 
person  against  that  of  another.  Tbe  testi- 
mony of  each  witness  for  the  government 
Involves,  It  Is  true,  tbe  impeachment  of  his 
own  former  sworn  statement,  but  it  Is  direct 
evidence  against  tbe  accused  as  to  his  Insti- 
gation of  the  perjury."  The  rule  is  stated 
in  80  eye.  1454  (h)  as  follows:  "The  rule  that 
under  an  Indictment  for  perjury  defendant 
cannot  be  convicted  on  the  uncorroborated 
testimony  of  a  single  witness  is  not  appli- 
cable to  a  case  of  subornation  of  perjury." 

{S]  4.  In  the  motion  In  arrest  of  Jud^nent, 
defendant  attacks  the  sufficiency  of  the  In- 
formation, claiming  that  it  ftUls  to  cha^ 
that  defendant  knew  tbat  witness  Harris 
would  swear  falsely.  The  Information,  after 
suiBdently  alleging  perju^  committed  by 
Byrd  D.  Harris,  charges  "that  one  William 
Bl  Ridiardson,  before  the  committing  of  tbe 
wflltnl,  felonious,  false,  malicious,  known 
and  corrupt  perjury  aforesaid,  on  or  al>ont 
the  12th  day  of  October,  19U,  at  tbe  city  of 
St  Louis  afbresald,  bim,  the  said  Byrd  D. 
Harris,   icillfully,   felonimtly,  malUHoutlp, 
faUely  and  corruptly  did  persuade,  Incite, 
procure,  and  suborn  the  said  willful  and  cor- 
rupt perjury,  in  the  manner  and  form  afore- 
said, to  do  and  commit,  against  tbe  peace 
and  dignity  of  the  state."   While  the  bifor- 
matlon  does  not  in  express  words  say  the  de- 
fendant knew  the  said  Harris  would  swear 
falsely,  yet  the  words  "willfully,  felonious- 
ly, maliciously,  falsely,  and  corruptly"  un- 
doubtedly import  such  Intent  and  knowledge, 
and  the  Information  sufBclently  charges  the 
scienter.   The  Supreme  Court  of  Massachu- 
setts, in  passing  upon  this  question  In  tbe 
case  of  Commonwealth  v.  Devine,  155  Mass. 
224,  29  N.  E.  515,  uses  the  following  lan- 
guage: "Tbe  defendant  further  objects  that 
the  Indictment  does  not  allege  that  Catherine 
Heaney  testified  falsely,  or  that  the  def«id- 
ant  knowingly  procured  her  to  do  so.  The 
allegations  were,  In  substance,  tbat  she  will- 
fully and  corruptly  testified  that  she  did  not 
do  certain  things  that  were  set  out,  whereas 
she  then  and  there  well  knew  that  she  did 
do  those  things,  and  that  the  defendant  did 
feloniously  and  maliciously  indte  hex  to 
commit  perjury  in  the  manner  and  form 
aforesaid.    This  sufficiently  avers  that  she 
testified  falsely ;  and  tbe  words  felonloosly 
VoA  mallcionalT,*  import  tiiat  tlw  detoidaBt 
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knowingly  procured  tbe  perjury."  To  the 
same  effect  Is  tlie  case  of  Stewart  t.  State, 
22  Ohio  St  477;  also,  ICelley's  Crlm.  Law  & 
Prac  (2d  Ed.)  S  833.  In  fact,  to  hold  other- 
wise would  be  to  ignore  the  well-known 
meaning  of  words  In  dally  use. 

[I]  5.  Defendant  next  complains  that  tbe 
Terdlct  Is  Insufficient  In  law,  because  it  Is  a 
general  Terdlct,  and  does  not  determine  which 
assignment  of  perjury  tbe  defendant  was 
found  guilty  of  suborning  the  witness  to 
commit.  While  the  Information  specified  sev- 
eral false  and  perjured  statements  made  by 
the  witness,  Ebxrls,  while  testlfSrlng  under 
oath  In  the  assault  case,  and  furUier  charg- 
ed that  the  defendant  had  suborned  all  of 
said  perjured  testimony,  yet  tlie  Information 
chained  but  one  offense.  Where  the  litfor- 
matlon  diarges  hut  one  offense,  a  general 
verdict  in  form  3s  sufficient  State  t.  Bay, 
63  Mo.  345;  State  r.  Martbi,  230  Mo.  loa 
dt  692,  132  8.  W.  695;  State  r.  Stark,  202 
Mo.  210,  100  S.  W.  642;  State  t.  Bishop,  281 
Mo.  loa  dt  416.  133  S.  W.  33;  State 
Gordon.  196  Mo.  180,  90  S.  W.  420;  State  T. 
Shour.  196  Mo.  202.  05  S.  W.  40& 

The  Judgment  is  affirmed. 

ROY,  a,  not  sitting. 

PER  CURIAM.  The  above  opinion  of 
WILLIAMS.  C.  is  adopted  as  the  opinion  of 
the  conrt   All  the  Judges  concur. 


UOCCK  et  aL  V.  IJTTLB  BITER  DRAIN- 
AGE DIST.  et  aL 

(Supreme  Court  of  Missouri.   Feb.  12,  1913. 
Rehearing  Denied  March  1, 1918.) 

L  Dbazns   ({  13*)— Draihaqi  Districts— 
Power  of  Leouu^tdbx. 

Tbe  Legislature  may  create  eorporatious 
to  reclaim  or  improve  swamp  and  overflowed 
lands  by  ditches,  draiss.  and  levees,  in  districts 
prescribed  by  it  or  to  be  ascertained  and  fixed 
by  appropriate  instrumentalities,  and  may  in- 
vest tbem  with  power  to  construct  and  main- 
tain whatever  works  are  necessary  to  accom- 
plish such  object  and  to  raise  the  funds  there- 
for by  assessment  on  the  Isoda  to  be  benefited 
thereby. 

{Ed.  Note.— For  other  cases,  see  Drains,  Cent 
g.  I  4:  Dec.  Dig.  i  13;*  Corporations,  Cent 
Dig.  i  9.] 

2.  Drains  (i  IS*)— "Dbainaqb  Distbiois"— 
Nature. 

Drainage  districts  are  pnblic  subdivisions 
of  tbe  state,  exercising  the  powers  granted  for 
the  purposes  of  their  creation  within  their  ter- 
ritorial jurisdiction  as  fully  and  by  the  same 
authority  as  monidpal  corporations  exerdse 
their  powers. 

[Bid.  Notc-^or  other  cases,  see  Drains,  Gent 
Dig.  i  4;  Dec.  Dig.  I  IS.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  8,  p.  2197.) 

3.  Drains  (fi  67*)— AssEsauE^fTS— ConsTiTU- 

TIONAL  PB0VI8I0NB. 

Special  taxes  which  drainage  districts  are 
anthorixed  to  levy  and  colleot  upon  and  for  the 
twntfit  of  the  luids  included  ther^  are  not 


.nithin  the  provisions  of  Const  art  10,-  rela-, 
tive  to  revenue  and  taxation. 

[Ed.  Note.— For  other  cases,  see  Drains,  Gent 
Dig.  g{  73,  76,  91;  Dec  Dig.  i  67.*] 

4.  Taxation  (|  22*)  —  Extent  of  Powxb  — 

PUBIJO  PU^OSI— NECSSeiTT. 

Every  tax  must  rest  on  a  public  purpose 
to  which  Its  proceeds  must  be  devoted. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  8S  55,  68;  Dec.  Dig.  g  22.*1 

5.  Taxation  (|  25*)  —  Power  of  I^gisla- 

TDBE. 

In  selecting  the  subjects  of  general  or 
special  taxation  and  in  assessing  and  levying 
the  taxes,  the  discretion  of  the  Legislature, 
subject  only  to  constitutional  restrictions,  is 
fall  and  untrammeled. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  I  69;  Dec.  Dig.  |  25.*] 

&  Drains  (i  66*)— Sfecial  TAzra-drATV- 

TOBY  Provisions. 

The  Legislature  may  fix  the  territorial  lim- 
its of  special  taxing  districts  and  fix  the  actual 
or  maximum  amount  of  spedal  assessments, 
wMch  it  may  place  at  a  level  rate  founded  up- 
on a  unit  of  area  or  frontage  or  at  a  rate 
founded  upon  a  proceeding  to  ascertain  the  ac- 
tual benefit,  or  may  delegate  any  or  all  of 
these  powers  to  an  appropriate  agency  creat- 
ed by  it;  and  hence  Rev.  St  1009,  (  ^38,  pro- 
viding that  as  soon  as  a  drainage  district  shall 
have  been  organized  and  a  board  of  supervis- 
ors elected  aod  qualified  the  board  may  levy 
upon  each  acre  of  laud  in  the  district  not  to 
exceed  25  cents  per  acre  as  a  level  rate  to 
pay  the  expenses  of  organization,  topographi- 
cal and  other  surveys,  plans  of  drainage,  tiie 
expenses  of  assessing  benefits  and  damages, 
and  other  incidental  expenses  necessary  before 
entering  upon  the  mam  work  of  dramage,  is 
not  invalid  because  of  the  provisioa  for  a 
level  rate  per  acre. 

[Ed.  Note. — For  other  cases,  see  Drains,  Cent. 
Dig.  S  72;  Dec.  Dig.  S  66.*] 

7.  Dbains  (I  71*)— Sfeciai,  Taxes— Siatu- 

TOBY  PBOTISIONB. 

Rev.  St  1909,  |  0538,  providing  that  the 
board  of  supervisors  of  drainage  districts  may 
levy  not  to  exceed  25  cents  an  acre  as  a  level 
rate  for  the  preliminary  expenses  of  organiza- 
tion, surveying,  etc,  Uiat  any  district  which 
t>aa  proceeded  without  such  levy  may  make  an 
assessment  for  such  purpose,  "and  that  such 
levy  may  be  made  although  the  work  purposed 
may  have  failed  or  have  been  found  unpracti- 
cal." is  not  invslid;  the  quoted  provision  Dot 
authori^ng  a  discontinuance  of  the  work,  bnt 
merely  providing  for  the  payment  of  tbe  pre- 
liminary expenses  where  the  work  is  found  in- 
feasible  or  is  prevented  by  unforeseen  accidents 
or  conditions,  and  the  demonstration  tbat  the 
work  is  Impracticable  or  that  conditions  are 
not  ripe  for  its  accomplishment  constituting  a 
benefit  to  the  land  the  expense  of  which  may 
be  assessed  against  It 

[Bd.  Note.— For  other  cases,  see  Drains,  Oent. 
Dig.  I  74;  Dec.  Dig.  {  TL*] 

8.  Taxation  ({26*)— Poweb  of  Ijbqislatobe. 

The  power  to  tax  necessarily  iDclndes  Uie 
power  to  raise  tbe  money  in  such  time  and 
manner  as  is  necessary  to  accomplish  the  pur- 
pose for  which  the  tax  Is  levied. 

[Bd.  Note.-^or  other  eases,  see  luxation, 
Dec  Dig.  i  2&*] 

9.  CoNUi'iTUTiONAi.  Law  (|  43*)— Waitkb  of 

CONSTlTtlTIONAI.  QUEBTlOHft— SrmiUTIONB. 
\\^ere,  in  a  suit  to  enjoin  the  collection  of 
a  special  assessment  by  a  drainage  district  a 
demurrer  to  tbe  petition  was  aubmitted  for  de- 
termination by  a  itipolatlon  that  if  the  statute 
under  which  the  assessment  was  levied  was 
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valid  the  demnrrer  slioald  be  snatained.  It  could 
not  be  contended  that  the  statute  did  not  appl; 
to  that  particular  district  because  It  created 
a  rule  ot  taxation  not  in  existence  when  the 
district  was  organised,  and  was  therefore  re- 
trospective as  to  the  landowners  and  impaired 
the  obligation  of  the  contract  constituted  by 
the  charter. 

[Ed.  Note.— For  other  cases,  sea  Oonstltn- 
tkmal  Lew,  Cent  Dig.  |  41;  Dec.  Dig.  |  43.*] 

10.  COnBTITUTIONAL  LtAM  (|  1S7*>— OBUQA- 
TION  or  GOHTXACTB— OhARTBB  OV  DBAIITAaX 

DisTuoi  —  GHAHoina  MsTnoiw  or  Taxa- 
tion. 

The  charter  of  a  drainage  district  ti  not  a 
contract  with  its  members  that  the  laws  rda- 
tlre  thereto  will  not  be  changed,  and  the  state 
may  therefore  change  the  methods  of  taxation 
for  the  purposes  of  the  district 

[Ed-  Note.—For  other  cases,  see  Oonstitn- 
ttonal  Law,  Cent  Dig.  }  364;  Dec  Dig.  f  137.*] 

Bond,  J.,  dlmnting. 

In  Bane  Appeal  from  Circuit  Court,  Cape 
Olrardean  Coantr;  Cbarles  B.  Faria,  Judge. 

Action  ^  Lonto  HonA  and  others  against 
the  little  Blver  Drainage  District  and  others. 
From  a  judgmnt  for  defoidants,  plalntlffB 
nppeaL  Affirmed. 

Olboney  Houck  and  Davis  &  Hardesty,  all 
of  Gape  Olrardean,  for  sibilants.  Oliver  ft 
OUver,  of  Cape  Olrardean,  tox  respondents. 

BROWN,  a  This  Is  a  suit  by  the  owners 
of  lands  In  the  defendant  drainage  district, 
which  was  Incorporated  by  the  Judgment  of 
the  Butler  county  circuit  court,  November  30, 
1907,  under  the  provisions  of  article  3,  c.  122, 
of  the  Revised  Statntes  of  Missouri  1809,  as 
amended  by  the  act  of  April  8,  1905  (Laws 
1906,  p.  100).  The  object  of  the  suit  Is  to  en- 
join the  collection  of  a  tax  of  26  cents  per 
acre  upon  the  lands  of  plalntUFs,  In  common 
with  other  lands  of  the  district,  levied  un- 
der the  provisions  of  the  act  of  June  1, 
1909,  which  Is  now  section  6538  of  the  Re- 
vised Statutes  of  1909.  The  defendants  de- 
murred to  the  petition,  and  the  Issue  of  law 
so  raised  was  tried  upon  the  following  stipu- 
lation :  "It  Is  admitted  that  the  wily  Question 
Id  controversy  In  this  cause  Is  as  to  the  con- 
stitutionality of  section  6638  of  the  R.  S.  of 
Mo.  1009.  If  the  court  should  find  on  demur- 
rer to  plaintiffs'  petition  that  section  6638 
la  a  nUd  and  1^1  section  under  the  Consti- 
tution of  Missouri  and  of  the  United  States, 
the  demurrer  should  be  sustained  and  plaln- 
tUb*  blU  dismissed.  If,  on  the  other  hand, 
the  court  shall  find  said  section  violates 
either  the  Constitution  of  Missouri  or  of  the 
United  States,  then  said  demurrer  should  be 
overruled  and  Judgment  entered  accordingly. 
Eadi  party  reserves  the  right  to  appeal  from 
the  Judgment  of  the.  said  <drcuit  court."  The 
demurrer  waa  auatalned  and  final  Judgment 
tor  defendants  ent^ed,  from  which  this  ap- 
peal Is  tak^ 

It  waa  contended  In  the  trial  court  that  the 
section  xeftfred  to  (section  6638.  B.  8.  1900) 
la  In  ooutraTentlon  of  sectlonB  8,  4,  11.  and 


12  of  artlde  10,  and  sections  4,  U,  21,  and  30^ 
of  article  2,  of  the  Gonstltntlmi  of  Uiasoorl, 
and  of  section  1  of  Hie  fotorteentb  amoidment 
to  the  Conatltiitlon  of  the  United  States.  If 
this  position  Is  well  taken  on  any  ot  these 
grounds  the  Judgment  ot  the  trial  court 
dionld  be  reversed;  otherwise  It  must  be 
aflSrmed. 

£1]  L  That  the  state  by  Its  Legislature  baa 
the  powtf  to  create  corporations  for  the  par- 
poae  of  reclaiming  or  Improving  swamp  and 
overflowed  lands  hj  ditches  and  drains  and 
levees,  In  districts  prescribed  by  it;  to  be 
ascertained  and  fixed  by  such  aivro^late 
instrumentalltleB  as  it  may  provide,  la  no 
longer  a  question  in  this  state.  Nor  Is  it  an 
open  question  that  the  Instrumentality  so 
created  may  be  invested  with  all  the  neces- 
sary power  and  authority  to  construct  and 
maintain  whatever  works  may  be  necessary' 
to  accomplish  such  oblect,  and  to  raise  the 
funds  to  pay  for  the  same  by  assessment  on 
the  lands  to  be  benefited  thereby.  Egyptian 
Levee  Co.  v.  Hardin,  27  Mo.  495.  72  Am.  Dec. 
276;  Columbia  Bottom  Levee  Co.  v.  Meier.  39 
Mo.  63;  Mound  City  Land  &  StodE  Co.  t. 
Miller,  170  Mo.  240,  70  S.  W.  721,  60  L.  R.  A. 
190,  04  Am.  St  Rep.  727;  Squaw  Cre^ 
Drainage  District  v.  Turney,  235  Mo.  80, 
138  S.  W.  12;  Morrison  v.  Morey,  146  Mo. 
643,  48  S.  W.  629 ;  State  v.  Charlton  Drain- 
age District,  192  Mo.  617,  90  S.  W.  722; 
State  T.  Taylor,  224  Mo.  393,  123  S.  W.  892 ; 
Little  River  Drainage  Dlstzict  t.  Railroad. 
236  Mo.  94.  139  S.  W.  330. 

[2]  These  corporations,  as  Is  said  tn  the 
most  of  the  cases  dted,  are,  when  formed, 
public  subdivisions  of  the  state,  exercising 
the  powers  granted  them  for  the  purposes  of 
their  creation,  within  their  territorial  Juris- 
diction, as  fnlly,  and  by  the  same  authority, 
as  the  municipal  corporations  of  the  state 
exerdsed  the  powers  vested  by  their  char- 
ters. 

[3]  That  the  special  taxes  they  are  author- 
ized to  levy  and  collect  upon  and  for  the 
bmeflt  of  the  lands  Included  in  their  districts 
do  not  come  within  the  provisions  of  article 
10  of  the  state  Constitution  invoked  by  the 
appdlants  has  long  been  settled,  and  has 
imssed  from  the  realm  of  legitimate  discus- 
sion. Appellant  contends,  however,  that  the 
flat  tax  of  25  cents  per  acre  has  no  relation 
whatever  to  benefits  to  the  lands  so  taxed. 
In  other  words,  it  must  either  be  an  aasess- 
ment  for  benefits  to  the  lands  to  which  It  is 
applied.,  or  such  a  general  tax  for  govern- 
mental purpose  as  Is  required  by  the  Consti- 
tution to  be  uniform  upon  the  same  class  of 
subjects  within  the  territorial  limits  of  the 
anthortty  levying  the  tax.  and  with  respect 
to  whteh  all  property  eul^ect  to  taxaUm 
must  be  taxed  in  proportion  to  its  valne.  No 
kind  of  governmental  exaction  imposed  upon 
property  under  color  ot  ttae  .ta^ng  power, 
and  lying  between  or  outside  these  two 
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duses,  It  Is  contended,  oonatStates  doe  pro- 
oesB  of  law,  and  every  audi  exactim  Is  a 
taking  of  piivate  j^wperty  f w  private  na^ 
or  for  poblic  Dse  witlu>at  just  compensation. 

[4,  B]  Tbe  taxing  power  is  an  Incident  to 
every  function  of  the  state;  bat,  nnder  oar 
system  of  government.  It  cannot  stand  alone. 
Every  tax  most  rest  on  a  pabUc  purpose  to 
wbieh  its  proceeds  most  be  devoted.  Tbe 
poUce  powers,  on  tbe  other  hand,  as  was 
said  by  Ohlef  Justice  Walto  In  Munn  v.  IIU- 
ools.  94  U.  8. 118,  125  (24  U  Bd.  77).  quoting 
from  Chief  Justice  Taney  In  the  license 
Gases.  6  How.  688  (12  L.  Ed.  266).  "are  noth- 
ing more  or  less  than  the  powers  of  govern- 
ment Inheroit  In  every  sovereignty;  *  *  • 
that  Is  to  say,  •  *  •  the  power  to  govon 
men  and  things."  It  calls  to  Its  aid  the  sab- 
ordinata  powers— the  taxing  power,  and  the 
power  of  eminent  domain — and  their  extent 
Is  then  measured  by  Its  purposes.  These 
snboTdlnate  powers,  each  In  Its  sphere,  have 
for  their  purpose  the  absolute  taking  of  pri- 
vate property  for  public  use.  G«ianl  taxa- 
tion compensates  the  taxpayer  for  this  tak- 
ing with  oil  those  advantages  which  result 
to  him  from  the  maintenance  of  the  govem- 
moit;  such  as  the  protection  of  person  and 
property,  the  making  and  execution  of  laws 
for  the  promotion  of  the  general  welfare  of 
the  people  with  respect  to  both  person  and 
property,  and  the  general  readiness  of  such 
an  organlzatloh  to  meet  all  contingencies  in- 
volving their  Interests.  In  eelectlng  tbe  sub- 
jects of  this  class  of  taxation,  and  in  the 
assessment  and  levy  of  the  taxes,  It  is  not 
expected  that  even  proximate  perfection  will 
be  attained.  The  discretion  of  the  Legisla- 
ture, subject  only  to  well-defined  constltu- 
tional  restrictions,  must  be  full  and  untram- 
meled;  otherwise  revenue  laws  would  never 
pass  the  region  of  judicial  debate  into  the 
region  of  execution.  They  would  be  relegat- 
ed to  that  field  of  discussion  now  occupied 
by  theories  being  tried  out  In  the  form  of 
the  people,-  to  be  adopted  or  rejected  as  the 
public  Judgment  shall  determine^  In  these 
rejects  the  Legislature  Is  within  its  discre- 
tion where  it  has  kept  In  view  those  funda- 
mental principles  prescribed  by  the  Constltn- 
tlon,  and  exercised  the  legislative  Judgment 
In  the  methods  adopted  for  carrying  them 
out  This  legislative  discretion  applies 
equally  to  the  field  of  sffedial  taxation  which 
lies  between  the  imposition  of  taxes  for  gen- 
eral governmental  purposes  and  the  ezodae 
of  the  right  to  eminent  domain,  and  some- 
times so  dose  to  either  that  tb^  seem  to 
overiap  and  mingl& 

[I]  The  r^t  to  tax  through  governmental 
agendes  In  cases  like  this  d^>aids  upm  tJie 
truth  Oiat  the  development  of  the  lands  of 
the  state  In  productiveness  and  valne,  as 
well  as  ae  i^omotlon  of  flie  health  and  c(Hh- 
f  ort  of  the  people  Is  a  matter  of  govern- 
mental ooncon;  and  whne  such  improve- 
ments are  made  necessary  by  local  conditions 


whid  greatly  imipaix  the  nine  of  the  lands 
of  an  ttitire  district,  and  the  primary  re- 
sult of  their  accomiOishment  wHl  be  a  cor- 
responding btfksflt  to  all*  experience  has 
diown  that  the  state  Is  the  only  poww  ttiat 
can  so  OHubine  the  elemente  Involved  that 
each  may  bear  a  fair  and  Just  proportion  of 
the  cost  That  this  proportion  should'  bear 
some  ration,  in  theory  at  least,  to  ttie  bene- 
fits accruing  to  the  property,  seons  fair  and 
Just,  and  is  ttw  general  result  toward  which 
the  ^Eorts  of  dUTerrat  L^slatnres,  includ- 
ing our  own,  are  directed.  Referring  to  the 
legislative  discretion  In  this  respect,  Judge 
Napton,  in  Egyptian  Levee  Go.  t.  Hardin,  27 
Mo.  49S,  488  02  Am.  Dec.  278),  aald:  "In 
every  fOnn  of  taxation,  whetiber  geiwcal  or 
local,  it  is  certainly  desirable  snd  proper 
that  the  burden  lAould  be  distributed  as  near 
as  may  be  in  proportion  to  the  benefit  de- 
rived ;  and  constltntlonal  injunctions  and  re- 
strictions, where  they  have  been  attempted 
on  this  subject  at  all,  are  designed  to  pro- 
mote this  end.  Bnt  whwe  there  is  an  ab- 
sence of  constitutional  provlsitns,  it  is  not 
in  the  power  of  the  courts  to  oiforce  any 
fancied  schone  of  equality  seeming  to  them 
more  Just  than  the  one  adopted  by  the  Leg- 
islature. The  latta  department  of  govem- 
moit  is  wisely  Intrusted  with  the  entire  con- 
trol of  this  subject;  aitO,  if  iwactical  in- 
justice is  don^  the  remedy  is  In  the  hands 
of  the  people.  Equality  oC  taxation  may, 
however,  be  regarded  as  one  of  those  Uto- 
pian vtelons,  wbidi  neither  philosopher  nor 
legislator  has  ever  yet  reaUzed." 

That  Is  probably  the  plone«  case  In  this 
court  involving  the  subject  of  luid  reclama- 
tion in  this  connection,  and  but  few  cases 
have  had  the  fortune  to  have  been  apswoved 
by  this  court  as  frequenUy  and  unreservedly, 
or  cited  with  more  flivor  in  other  Jurlsdlc* 
ttons.  The  levee  district  had  be«i  chartered 
and  organized  under  an  act  of  the  General 
Assembly  apiuroved  February  27,  1866  O^ws 
1865,  p^  73),  authorizing  the  assessment  and 
collection  of  a  fiat  tax  of  60  cmts  per  acre 
for  tile  prosecution  of  tbe  work  c(mtcanplate& 
This  amount  was,  by  a  subsequent  act, 
raised  to  |1  per  acre,  and  was,  under  the 
original  act,  to  he  levied  by  the  directws 
of  the  corporation.  As  indicated  by  the  ex- 
tract quoted,  the  act  was  sustained  by  this 
court  It  L)  safe  to  say  that  the  doctrine  Is 
firmly,  established  in  this  state  that  the  Leg- 
islature, acting  within  its  constitutional  pow- 
ers, may  fix  t^  territorial  limite  of  special 
ta^ng  dlstrictB,  and  may  also  fix  the  actual 
or  maximum  amount  of  spedal  assessments, 
whidi  they  may  place  at  a  level  rate,  found- 
ed upon  a  unit  of  area  or  ftontage,  or  at  a 
rate  founded  upon  a  proceeding  te  ascertain 
the  actual  benefit  accruing  to  eadi  particular 
tract;  or  it  may  ddegato  any  or  all  these 
povrers  to  an  aj^aopriate  agency  to  be  dosen 
m  created  by  it  Uttle  River  Drainage  Dis- 
trict V.  Railroad,  supra;  Gkdnmbia  Bottom 
Levee  Company  t,  Meier,  sopra;  MeSer  v. 
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St  Lonis^  180  Mo.  391.  408.  79  S.  W.  965,  and 
cascB  cited;  .Mound  City  Land  &  Sto^  Go. 
T.  Miller,  supra;  St  Joseph  t.  I^rrell,  106 
Mo.  437, 17  S.  W.  497 ;  Prior  t.  Oonstruction 
Co.,  170  Mo.  439,  448,  71  8.  W.  206,  and  cases 
dted.  When  all  this  has  been  done  by  valid 
legislation,  founded  npon  those  principles  of 
public  expediency  to  which  we  hare  referred, 
"the  owner  of  the  property  In  the  district 
cannot  be  heard  to  cont^d  in  tbe  court  that 
his  property  was  not  In  &ct  benefited,  or  to 
the  amount  assessed  In  accordance  wltti  such 
apportionment"  Meier  t.  St  Lonls,  snEva; 
'Prior  V.  Construction  Co.,  snpra. 

II.  The  section  against  the  oonstltnUonal- 
of  wlil<A,  as  a  whole,  this  attack  Is  made, 
Is  as  follows:  "As  soon  as  any  drainage  dls* 
trlct  shall  have  been  organized  under  order 
of  the  circuit  court  and  a  board  of  super- 
visors are  elected  and  qualified,  such  board 
of  supervisors  shall  have  the  power  and  au- 
thority to  levy  npon  each  acre  of  land  in  the 
district  not  to  exceed  twen^-flve  cents  per 
acre,  as  a  levd  rate,  to  be  used  for  purpose 
of  paying  expenses  of  organization,  for  topo- 
graphical and  other  surveys,  for  plans  of 
drainage,  for  expenses  of  assessing  bene- 
fits and  damages  and  other  Incidental  ex- 
penses  which  may  be  necessary,  before  enter- 
ing upon  the  main  work  of  drainage.  Any 
district  which  may  have  proceeded  without 
such  levy  may.  If  In  the  opinion  of  its  board 
of  supervisors  it.  be  desirable  to  do  so,  make 
snch  level  assessment  for  such  purpose,  and 
if  such  Items  of  expense  have  already  been 
paid  in  whole  or  in  part  from  other  sources, 
the  surplus  shall  be  paid  Into  the  general 
fund  of  the  district  and  such  levy  may  be 
made,  although  the  work  purposed  may  have 
failed  or  have  been  found  impractical." 

Up  to  the  time  of  tlie  passage  of  this  pro- 
vision in  1909.  the  Legislature,  in  dealing 
with  this  subject  acted  upon  the  theory  that 
a  greater  measure  of  Justice  would  result 
from  an  intelligent  attempt  to  ascertain  the 
actual  and  comparative  benefit  that  would 
result  to  each  tract  than  from  any  arbi- 
trary me&od  of  assessment  and  the  original 
act  was  drawn  on  this  plan.  It  was  soon 
developed  that  in  order  to  approximate  the 
desired  result  It  was  necessary  that  expen- 
sive prelimloary  work  be  done  to  develop  the 
contour  of  the  different  tracts  of  land  in- 
volved In  the  scheme  with  reference  to  the 
positions  and  levels  available  for  ttie  con- 
templated drainage.  It  was  also  thought  that 
the  feasibility  of  the  entire  enterprise  might 
in  some  instances  dep^d  upon  this  In- 
formation. In  such  cases  it  is  evidently  to  the 
Interest  of  all  coocerned  that  the  facts  should 
be  ascertained  at  the  earliest  moment  and 
with  the  least  possible  expenditure.  In  these 
respects  the  preliminary  work  was  for  the 
purpose  of  relie^'iog  those  who  should  be 
found  to  receive  the  least  benefit  from  the 
execution  of  the  contemplated  plan  from  an 
unjust  burden,  as  well  as  to  obtain  such 
data  that  the  cost  might  be  Imposed  upon 


those  who  ou^  In  equity  to  bear  tt  Those 
reUeved  would  in  ttiia  way  become  to  that 
extent  the  real  bra^ldaries.  It  la  not  with- 
in our  province  to  find  &ult  with  tbe  leg- 
islative reasoning,  and,  If  it  were,  we  doubt 
whether  we  could  substitute  a  better  or  more 
equitable  plan.  The  appellant  attacks  It 
because  (1)  no  judicial  finding  of  "boieflta" 
Is  required  by  the  law  as  a  foundattoi  for 
levying  this  aasessment  and  (2)  diat  it  mtffht 
be  developed  by  tite  work,  and  we  must  there- 
fore assume  it  to  be  contemplated  by  tbe 
law;  that  there  win  be  no  resulting  incre- 
metat  that  under  the  name  of  "ben^ts.*' 
constitutes  the  only  constltutCcnial  support 
for  this  clan  of  taxation.  As  to  the  first  of 
these  points,  we  have  already  seen  that  tbe 
question  of  boieflts  i>  primarily  a  legislattve 
one.  In  thla  case,  howerer,  the  Legislature 
has  seen  fit  to  Intrust  to  the  Judicial  depart- 
ment the  establishment  and  territorial  limi- 
tation of  the  ben^t  district  in  a  proceeding 
in  whldi  the  question  whether  or  not  each 
tract  included  will  be  boiefited  is  directly 
involved.  Having  expressed  its  will  as  to 
the  prlncii^es  whl(9i  should  govern  the  dis- 
tribution of  these  taxes  upon  the  land  so 
found  to  be  hoisted,  the  Legislature  has 
left  the  necessary  amount  of  the  assessments 
to  be  ascertained  by  the  authorities  of  the 
district  as  it  leaves  like  questions  of  munic- 
ipal taxation  to  its  municipal  agencies. 

17]  III.  The  second  point  stated  is  predi- 
cated upon,  or,  at  least  strongly  illustrated 
by,  that  clause  of  the  section  which  provides 
that  "such  levy  may  be  made  although  the 
work  proposed  may  have  failed,  or  have  been 
found  impractical"  Of  this  provision  the 
appellant  argues:  "If  those  landowners  to 
whom  the  drainage  proceedings  are  in  invi- 
tum  can  be  compelled  to  pay  this  preliminary 
tax  for  drainage  which,  prior  to  the  levy  of 
the  tax,  had  failed  and  been  abandoned  as 
impracticable,  then  they  are  made  to  pay,  not 
on  the  principle  of  benefits,  but  simply  to 
defray  the  expenses  of  a  fruitless  undertak- 
ing on  the  part  of  the  state,  and  an  under- 
taking in  invltum  as  to  them,"  This,  It  is 
claimed,  would  violate  the  several  provisions 
of  the  state  and  national  Constitutions  de- 
signed for  the  protection  of  private  property 
against  the  public.  The  case  is  not  how- 
ever, so  presented  in  the  record.  At  the  time 
of  the  filing  of  the  petition  the  surveys  had 
been  made  by  the  board  of  engineers  con- 
stituted as  provided  by  the  statute,  a  plan  of 
drainage  reported  to  and  adopted  by  the 
board  of  supervisors,  the  commission  for 
viewing  the  lands  and  assessing  benefits  and 
damages  had  been  appointed  and  was  then  en- 
gaged In  that  work,  and  the  tax  had  been 
leWed  and  extended  on  the  tax  books  In  the 
hands  of  the  collector  of  the  revenue  for  the 
county  in  which  the  lauds  are  situated.  It 
was  stipulated  by  the  parties  that  the  con- 
stitutionality of  the  section  we  have  quoted 
Is  the  only  question  In  controversy ;  that  if 
it  is  a  valid  and  legal  section  under  the  state 
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and  toOtnl  Gonstltvtloiis  the  UU  Is  to  be 
dismissed;  If  not  Jvdgmwt  shall  be  en- 
teied  according.  If  the  Bectlon  Is  valid  ac- 
cording to  Its  temB  Its  application  to  the 
taxia  of  this  case  la  not  qneetUmed. 

We  bare  already  shown  tiiat  the  Leglsla- 
tnre  had  the  poww  to  fix  the  boundaries  of 
the  district  to  be  benefited  1^  the  work  by 
referring  the  same  to  Judicial  ascertainment, 
and  tbat,  having  done  this,  Its  power  extend- 
ed to  the  levy  of  a  tax  by  special  assessment 
upon  the  entire  property  of  the  district  so 
ascertained  to  be  benefited,  to  be  distributed 
In  such  manner  as,  in  the  leslalatlTe  jndg- 
mmt,  wonld  secure  equality.  It  no  longer  lay 
In  the  month  of  the  owner  of  tlie  included 
property  to  deny  that  he  was  benefited  to  the 
extent  of  the  burden  so  Imposed,  wheOiw  by 
a  uniform  assessment  founded  upon  the  unit 
of  area,  or  by  attempting  to  differentiate  the 
peculiar  conditions  pertaining  to  each  tract. 
In  this  case  the  Legislature  combined  the 
tw<^  and  in  so  doing  was  equally  within  Its 
powcn.  The  last  clause  of  the  section  in 
dispute  glvefl  no  warrant  for  the  discontinu- 
ance of  the  work.  It  simply  recognizes,  as 
the  court  would  recognize  had  it  not  been 
written,  that  after  expensive  preliminary 
work  such  enterprises  may  possibly  be  found 
Infeasible,  and  tbat  unforeseen  accidents  or 
conditions  either  physical  or  financial  frus- 
trate the  wisest  plans. 

Our  sediment  carrying  rivers  may  change 
their  courses  through  their  alluvial  plains 
so  that  a  scheme  founded  upon  conditions  of 
tbis  year  may  be  entirely  unsuitable,  as  re- 
spects both  cost  and  workiag  details,  to  tbe 
conditions  of  next  year ;  or  financial  disaster 
may  sweep  money  from  its  ordinary  chan- 
nels so  that  the  escavatlon  tbat  was  made 
yesterday  may  He  Incomplete  until  obliter- 
ated by  tbe  floods  of  to-morrow.  All  these 
things  are  In  human  contemplation,  and  even 
Justice  is  not  so  blind  that  she  will  not  take 
notice  of  them. 

It  is  not  to  be  contemplated  tbat  In  sucb 
cases  the  loss  should  be  made  to  fall  upon  the 
Individual  whose  bands  and  head  with  In- 
finite labor  has  accomplished  the  details  of 
plan  and  execution  up  to  that  point  These 
things  must  be  paid,  and  this  case  resolves 
Itself  Into  a  question  of  raising  money  for 
such  purpose  which  may  be  concret^y  stated 
as  follows:  Is  it  within  the  statutory  pow- 
ers of  the  Legislature,  In  providing  for  a 
work  of  this  character,  to  assess  Its  cost 
against  the  property  to  be  benefited  by  Its 
completion,  so  tbat  payment  shall  be  exacted 
firom  time  to  time  as  it  shall  become  neces- 
sary to  expend  tbe  money  for  Its  execution? 
It  is  plain  that  in  answering  this  question 
there  can  be  no  difference  In  principle  result- 
ing from  the  character  of  the  work,  if  any, 
already  completed  when  the  collection  Is 
sought  to  be  made;  for  all  work,  whether 
purely  preliminary  Or  purely  constructive.  Is 
alike  a  necessary  part  of  the  whole. 

Whether  we  consider. tbe  public  interest  In 


these  enterprises  from  the  standpoint  of  pub- 
lic health  or  material  prosperity,  th^  are 
alike  local  in  their  diaracter  in  all  those 
senses  in  which  tbe  sanitation  and  traffic 

conveniences  of  the  dty  are  local  to  the 
municipality.  The  growth  and  pro^rlty  of 
Uie  clt7  resulting  from  these  tilings  are  mat- 
ters of  great  public  concern  affecting  the 
state  at  large.  So  the  prosperity  and  growth 
of  tbe  iffoductlve  commnnltlee  represrated  by 
Its  farms  are  equally  matters  of  general  pub- 
lic concern,  ^niat  concern  is  represented  by 
the  difference  between  a  state  composed  of 
bogs  and  marshes  not  only  unproductive  but 
unhealthy,  and  a  stete  in  which  tbe  lands 
yield  bountifully  to  the  call  of  the  husband- 
man, and  breathe  health  Instead  of  miasma. 
In  a  material  sense  Improvemente  which  pro- 
duce those  desirable  changes  find  their  first 
and  most  direct  effect  in  the  values  of  land. 
In  the  dty,  farms  become  lots,  and  their  val 
ne  is  frequently  multiplied  by  thousands, 
while  in  the  reclamation  distrlcte  we  flna 
localities  where  large  bodies  of  land  not 
worth  the  taxes  have,  by  reclamation,  be- 
come very  valuable.  All  these  direct  benefits 
may  be  foreseen  and  to  some  extent  estimat- 
ed In  figures,  and  It  Is  Just  that  each  com 
munlty  affected  by  them  should  take  care  of 
the  local  Improvemente  that  produce  them, 
along  tbe  same  lines  that  other  municipal 
subdivisions  of  the  stete  government  teke 
care  of  similar  Interests.  These  public  enter- 
prises differ  from  Individual  enterprises  of 
the  same  character  only  In  the  element  tbat 
the  conditions  In  which  they  exist  are  such 
that  the  property  of  one  can  only  be  Improv- 
ed by  expenditure  that  Is  of  like  advantege 
to  many,  but,  the  political  community  hav- 
ing been  substituted  for  the  individual,  It  Is 
confronted  with  conditions  requiring  the  same 
treatment,  and  Ite  powers  are  sufficient  to 
the  task.  Tbe  man  who  contemplates  sodi 
an  improrement  starting  only  with  what  an 
unaided  eye  t^  him  of  the  situation,  deter- 
minea  that  it  will  pay  him  to  attempt  to  ap- 
ply the  remedy.  He  makes  aocnrate  surveys 
with  plans  and  esUmatas,  and  finds  it  feasible 
and  does  the  work,  and  every  class  of  expense 
In  carrying  out  the  o^exlment  from  the 
time  it  existed  In  his  mind  alone  is  a  part  of 
the  cost  of  the  completed  enterprise.  If  at 
any  time  before  the  completion  his  work 
proves  the  enterprise  to  be  impracticable,  be 
has  still  accomplished  in  behalf  of  hla  land 
one  of  tbe  things  wUcli  he  set  out  to  do.  He 
has  demonstrated  once  for  all  either  tbat 
the  work  Is  Impracticable,  or  that  the  condi- 
tions are  not  yet  ripe  for  ite  accomplishment. 
If  this  result  cannot  be  said  to  be  a  benefit, 
then  every  man  who  expends  time  or  money 
in  tentative  experiment  upon  bis  land  Is  Jus- 
tified only  if  be  succeeds,  and  has  done  noth- 
ing useful  If  be  has  failed. 

[t]  Applying  these  principles  to  this  case, 
we  find  tbat  the  Legislature  has  designed 
an  important  public  work  and  has  found  that 
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Ita  accompUsbment  will  result  in  sncb  brae- 
fit  to  tbe  lands  Induded  In  Its  scope  u  to 
Jii8tif7  tbe  assessment  of  tbe  entire  cost  as 
a  qiecial  tax  against  tbem.  Tbat  It  baa  tbe 
power  to  do  tbls  Is,  as  we  bare  seen,  no 
longer  c^ea  to  question.  To  accompUab  tbe 
jmrpose  It  la  necessarr  to  pay  for  tbe  prop- 
er^ used  and  labor  employed  In  tbe  work, 
and  tbls  can  only  be  done  by  tbe  proceeds  of 
pabllc  taxation,  and  taxes,  as  we  bare  al- 
ready said,  can  only  be  levied  for  tbe  ac- 
compllsbment  of  a  public  purpose.  Tbe  pow- 
er to  tax  necessarily  Includes  tbe  power  to 
raise  tbe  money  In  sncb  time  and  manner  as 
Is  necessary  to  accompUsb  tbe  purpose  for 
wMcb  tbe  tax  is  levied.  Were  tbis  not  true 
tbe  power  would  be  an  empty  one  existing 
only  in  impracticable  tbeoty  and  not  In  fact 
Tbiae  principles  necessarily  apBitf  to  every 
class  of  taxation,  general  and  qieciaL  Tbls 
wbole  question  was  necessarily  before  tbe 
court  and  decided  in  Cktrrlgan  v.  Kansas  City, 
2U  Ho.  608,  Ul  B.  W.  lis,  In  wbldi  a 
special  tax  was  levied  and  sustalmd  "for  tbe 
purpose  of  maintaining  adorning,  conatmct- 
lagf  rewiring  and  otberwise  improving  tbe 
partes,  parkway  roads,  bonlerarda  ave- 
nues" located  In  West  Park  district  This 
tax  was  an  annual  one  designed  to  provide 
for  future  work  and  was  bM  to  be  col- 
lectible. 

U  wm  bardly  be  disputed  that  the  state 
mlgbt;  out  of  Its  general  revenues  resulting 
from  taxation,  pay  for  the  very  preliminary 
work  provided  tor  in  tbe  section  we  are  con- 
sidering, or  It  mls^t  authorise  tbe  same  to  be 
paid  out  of  the  contingent  fnnd  of  tbe  coun- 
ty  as  was  done  in  State  v.  Taylor,  224  Mo. 
893,  123  S.  W.  892.  Tbls  can  only  be  done 
because  tbe  purpose  is  a  public  one  to  which 
the  proceeds  of  taxation  may  be  lawfully  ap- 
plied. The  public  purpose  which  justlfles 
this  application  can  only  be  the  promotion  of 
the  health  and  general  welfare  of  tbe  com- 
munity by  the  betterment  of  the  condition  of 
its  lands,  and  Is  of  itself  the  same  purpose 
upon  which  the  power  to  Impose  tbe  special 
assessment  rests.  It  follows  tbat  In  tUs  re- 
spect it  is  a  valid  assessment 

[I,  IS]  IV.  It  Is  contended  that  tbe  sectton 
in  question  Is  void  because  it  creates  a  rule 
of  taxation  not  in  existence  at  the  time  the 
defendant  drainage  district  was  organized 
and  the  plalntUEs  became  members  of  it  and 
it  is  therefore  retrospective  as  to  tbem  and 
impairs  the  obligation  of  a  contract  consti- 
tuted by  its  charter.  This  question  does  not 
come  within  the  terms  of  the  stipulation  un- 
der which  the  sole  issue  was  tried  upon  tbe 
petition  and  demurrer.  Instead  of  question- 
ing the  constitutionality  of  the  law,  it  simply 
goes  to  Its  application  to  the  facts  of  tbls 
case.  We  do  not  hesitate,  however,  to  say 
tbat  the  charter  of  a  public  corporation  does 
not  constitute  a  contract  with  its  members 
that  the  laws  It  was  created  to  administer 


will  not  be  changed ;  and  tbe  state  la  still  at 
liberty,  as  to  than  and  tbe  corporation,  to 
continue  its  ^orts  to  improve  Its  methods  of 
taxation  with  respect  to  tbeee  subjects. 

The  judgment  of  the  drcnit  court  for  O^pe 
Oirardeaa  county  la  affirmed. 

PER  CURIAM.  Tbe  foregoing  cause  com- 
ing into  banc  from  division  1  and  being  re- 
beard  there,  the  opinion  of  BROWN,  C,  Is 
adopted  as  the  oplnicm  of  the  court;  BROWN, 
J.,  concurring  In  tbe  result  BOND,  dis- 
senting, and  FARI8,  J.,  not  aittlng. 


GLOTD  et  aL  v.  FRANOK. 

(Supreme  CJourt  of  Hiasourl.  Dlvirion  No.  & 
De&  81,  1912.    Rehearing  Denied 
Ifarefa  12,  1913.) 

1.  BonmiABm  (|  65*)— APPonnoincKirr  ov 
BxciBs— Picauimioif. 

Where  the  owner  of  land  plats  a  city  addi- 
tion, and  dedicates  a  strip  along  the  north  line 
as  a  street  and  at  a  given  distance  south  ded- 
icates another  strip  as  a  street  and  divides 
the  space  between  these  two  streets  and  two 
cross  streets  into  lots  of  a  differeat  width, 
each  facing  one  of  Uie  cross  streets,  and  the 
sum  of  the  widths  of  the  lots  is  about  4%  feet 
less  than  tbe  distance  between  the  street  along 
the  north  line  and  the  one  next  south  of  it  the 
presQtnption  Is  that  there  is  a  surplus  in  the 
block  to  be  apportioned  among  the  lots,  and  not 
tliat  there  was  a  mistake  in  the  location  of  one 
street  altnng  the  side  of  the  block. 

[Ed.  Note.— For  other  cases,  see  Boandaries, 
Gent  Dig.  H  278,  279;  Dec.  Dig.  |  65.*] 

2.  Deeds  (S  112*)— Put  am  Favt  or  Debd. 

Where  real  estate  is  conveyed  by  the  num- 
ber of  the  lot,  and  the  name  of  the  addition 
and  by  reference  to  tbe  plat  or  survey  of  the 
addition  as  the  same  appears  of  record,  snch 
plat  or  survey  as  it  appears  Ot  record  h  to  be 
taken  as  a  part  of  suui  conveyance  the  same 
as  if  it  had  been  incorporated  in  the  oonvey- 
ance  by  coin^g  it 

[Ed.  Note.— For  other  eases,  see  Deeds,  Cent 
Di^.  SI  823.  324;  Dec  Dig.  !  112.*] 

8.  AFPXAL  AND  Erbob  (|  882* )— Pukhftort 

iBBTTBucnoMs— Estoppel. 

Plaintiffs  cannot  complain  of  a  faOare  to 
give  a  peremptory  InBtruction,  where  they  re- 

J [nested  instructions  submitting  the  case  to  the 
ury. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {|  3591-^10;  Dec  Dig.  | 
882.*] 

4.  ADvnai  PosBsasioif  (i  116*)— iNaTsnc- 

TIONB. 

In  a  suit  1v  a  lot  owner  to  recover  a  nar- 
row strip  of  land  from  an  adjoining  owner 
whose  bnilding  extoided  100  feet  along  the 
line  with  an  open  area  of  15^  feet  at  the 
rear  of  the  buildlnc,  which  was  partially  ex- 
cavated, tbe  line  oz  which  excavation  was  ir- 
regular, an  instruction  that  If  the  jury  beliered 
from  the  evidence  that  defendant  and  his 
grantors  have  been  daiming  to  have  all  of  the 
right  titie,  and  Interest  in  the  real  estate  de- 
scribed In  the  petition,  and  have  daimed  to 
own  it  for  a  period  of  more  than  10  years  next 
last  before  the  filing  of  plaintiffs'  petition,  the 
verdict  must  be  for  defendant.  Is  erroneous, 
where  the  area  at  tbe  rear  of  the  building  was 
inclosed  with  a  wall  within  10  years  u  the 
brining  of  the  soit 

[Ed.  Note.— For  other  eases,  see  Adverse 
Possession,  Gent  Dig.  |  OS;  Dec  Dig.  |  Ufi.*] 


•Ver  otsar  oas«  see  nud«  tuple  sot  seoUm  NUHBDIt  In  Deo.  Dig.  A  Aa.  Dig.  Key-Na.  Bmlm  A  Bv'r  Iqd«x«a 
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5.  ADTKB8B   PoSBBSeiOR    (S  6S*)— GOM>B  OF 
TlTLB— BOUHDABT  DlSPUTT.  ,  , 

Ordinarily  color  of  title  does  not  apply  u 
boondary  disputes. 

[Ed.  Note.r-Foi  other  cases,  see  Adrme 
PossessiOD,  Cent  Dlc  It  387-898;  Dee.  Dlf. 
f  68.»] 

6.  ADVBBBB  POSBSSSION    (J  85*)— PMBTOP- 
TIOH  AB  TO  ErrEKT  OF  CLAIM. 

Where  a  lot  owner  has  his  lot  snrveyeo. 
and  places  his  baildinc  one  toot  beyond  the 
■oath  line  as  sarreyed,  the  presumption  is 
that  be  intends  to  claim  that  his  lot  extended 
as  far  south  as  his  building,  and  the  burden  of 
proTing  that  be  only  Intended  to  claim  to  the 
true  line  rests  on  the  owner  of  the  lot  to  the 
sonth,  in  an  action  to  recover  a  narrow  strip 
along  the  line  covered  by  the  bailding. 

TEd.  Note.— For  other  cases,  see  Adverse 
Possession.  Cent  Dig.  H  498-608,  656,  660, 
668:  Dee.  Dig.  f  86.«] 

7.  Advebse  Posasssion  (i  U5*)— Pkbemtto- 
'  RT  iNarsuonoN. 

Where,  in  an  action  by  a  lot  owner  to  re- 
cover a  narrow  strip  along  the  north  line  of 
his  lot  covered  by  the  buUmng  of  the  owner  of 
an  adjoining  lot,  plaintUEs  do  not  discharge  the 
harden  of  sfaowiiig  that  defendant  only  intended 
to  claim  to  the  true  line,  defendant  is  entitled 
to  a  peremptory  iustruction  as  to  the  part  cov- 
ered by  the  wall  on  having  been  in  posseaalon 
thereof  the  requisite  leogtn  of  time. 

[Ed.  Note.— For  other  cases,  see  Adverse 
Possession,  Cent.  Dig.  ff  6&-701;  Dec.  Dig.  { 
116.*] 

Appeal  from  Oixcult  Goart,  Ja<A:son  Coun- 
ty; Walter  A.  Powell,  Jud^. 

Action  by  Albert  M.  Gloyd  and  another 
against  Frederick  Frandc.  Judgment  for  de- 
fendant, and  plalotlflB  ai^t  Beversed  and 
remanded. 

On  April  16,  1807,  Itaomaa  H.  Swope  was 
the  owner  of  the  S.  E.  )4  of  the  N.  W.  )4 
of  section  S,  township  49,  range  88,  In  Jack- 
son connty,  except  a  narrow  strip  off  the 
west  si^  On  that  day  he  filed  the  plat  of 
"Swope'B  addition**  to  Kaasaa  CitT-  Xhat 
plat  pnqmrfeB  on  Its  face  to  have  been  made 
on  a  mxrey  hy  "10.  P.  Wiggin,  Sorreyor." 
It  also  poxportB  to  cover  a  tract  of  land 
1,320  feet  from  north  to  sooth,  and  abont 
1,200  feet  from  east  to  west  It  dedicates 
21%  feet  on  the  north  side  of  It  to  Cherokee 
st»et,  and  also  shows  Shawnee  street  60 
feet  wide,  distant  888%  feet  sonth  of  Chn^ 
okee  street  It  shows  Grand  ararae  near 
the  coater  of  the  plat,  and  shows  James 
street  66  feet  wide  next  west  of  Grand  Ave- 
nue There  is  nothing  on  the  plat  to  Indicate 
on  what  pound  It  Is  located.  To  aU  ap- 
pearances It  was  jost  a  pap^  tossed  by  tl» 
winds.  Bat  frmn  the  vexy  first  It  was  Kiven 
not  only  a  name  but  a  "local  habitation'*; 
1.  &.  on  the  abovfrdescribed  tract  At  the 
same  time  Boss  ft  Scarrett  were  the  owners 
of  the  S.  H  of  the  40«ere  tract  Immedlateily 
north  the  above-mentioned  tract;  and  on 
April  80,  18S7,  just  two  we^  after  the 
flUnc  of  Swope'B  idat,  they  filed  the  plat 
of  "Boss  ft  Scarrett^  addition."  It,  like 
Swope*a,  called  for  no  particular  tract  of 
land  or  monument    Bnt  from  the  first  it 


has  bem  ■■gFignwd  by  everybody  concerned 
to  the  land  so  owned  by  them.  The  line 
between  those  two  tracts  of  land  has  always 
been  known  beyond  dlaimte.  That  line  Is 
the  center  of  what  was  then  Cherokee,  now 
Ninth,  street  Shawnee  street  next  sonth  of 
It  Is  now  Tenth,  and  James  street  Is  now 
Walnot  Ninth  and  Tenth  streets  are  locat 
ed  on  the  ground  now  just  as  they  were 
when  firet  opened,  which  we  presume  oc- 
curred Immediately  after  the  fiUng  of  Swope's 
plat  There  aro  eight  lots  shown  on  that 
plat  fronting  west  on  the  east  side  of  Wal- 
nut between  Ninth  and  Twth,  numbered 
from  lot  66  on  the  south  to  No.  62  on  the 
north,  Inclusive.  Those  lots  are  all  marked 
on  the  plat  as  48  feet  wide,  except  lot  62 
which  Js  marked  47%  feet 

It  ia  conceded  by  all  parties  that  b^een 
Ninth  and  Tenth  streets  on  the  east  side  of 
Walnut  the  distance  meaeurM  388.07  feet, 
or  4JB7  Uet  more  than  called  for  by  the 
plat  Plaintiffs  own  lot  57,  which  Is  the 
tbbd  lot  In  order  from  Tenth  street  De- 
fendant owns  lot  68,  whldi  is  next  on  the 
north.  In  1883  defendant's  lot  68  was  own- 
ed by  one  Doan,  and  plalntUTs  lot  was  own- 
ed by  the  United  Presbyterian  Church;  the 
title  being  in  trustees.  Preparatory  to  build- 
ing on  lot  58,  Doan  had  it  surveyed  In  1888. 
The  surveyor  simply  measured  ftom  Tenth 
street  north,  assl^lng  to  each  lot  a  front  of 
48  feet,  and  marked  the  north  Una  of  lot 
68  on  ttie  rock  which  stood  above  the  grade 
of  the  street  at  a  point  102  feet  nortti  of 
Tenth  street  Doan  excavated  the  lot  and 
built  a  two-story  briCk  boslneas  house  there- 
on 46  feet  wide,  aiming  to  place  It  1  foot 
from  the  lot  line  on  eadi  8ld&  The  build- 
ing ran.bat^  100  feet  leaving  16%  fe^  open 
area  between  the  building  and  the  alley. 
That  area  was  not  fully  excavated,  bnt 
sloped  from  the  all^  down  towards  the  bot- 
tom of  the  bnlldlng;  which  was  on  grade. 
The  east  end  of  that  building  was  .64  of 
a  foot  fiuther  south  than  the  wast  end.  The 
wall  of  the  excavation  tm  the  south  was  ir- 
regular and  jagged,  and  from  the  building 
east  to  the  alley  It  loojected  some  places 
north  of  the  line  of  the  wall,  and  some 
places  it  was  south  of  that  line.  It  seeniB 
that  the  excavation  was  almost  mtlre^  of 
rock.  The  title  to  lot  67  passed  out  of  the 
trustees  of  the  church  In  1887,  and  on  De- 
cember 26,  1906,  it  was  vested  in  the  plaln- 
tUEs.  The  deC^ulant  became  the  owner  of 
lot  58  on  August  16,  1902.  There  was  never 
any  discussion  or  dispute  as  to  the  bound- 
ary Une  until  after  the  punhase  by  the 
idalntifflB.  By  aoddent  or  otherwise,  the 
other  lots  seon  to  have  been  improved  of 
the  width  to  wMeh  they  are  entitled  attec 
allowing  their  pro  rata  of  the  surplus. 

By  ai^rtionlng  the  surplus  among  all  the 
lota,  the  south  Une  of  lot  68  falls  JtS  of  a 
foot  north  of  the  southwest  comw  ot  de- 
fendant's building,  and  the  north  line  falls 


•For  eUMT  MUMS  sm  sum  topic  and  leotlon  NVHBBR  In  Dm.  Dig.  A  Am.  Dig.  Key-Mo.  Ssries  A  R^'r  Indezca 


Digitized  by 


Google 


746 


154  SOUTHWBSTEKN  BEFOBTBB 


(Uo. 


2.9S  foet  north  of  tbe  nortliwest  comer  of 
that  bnUdlng.  The  south  face  at  the  wall  of 
the  building  (m  lot  69  stands  Just  2  feetOln- 
Ches  north  of  the  north  wall  of  defendantfs 
building  as  It  was  orlgtoalljr.  \  In  other  words, 
the  south  face  of  the  wall  on  lot  69  is  almost 
exactly  on  the  north  line  of  lot  68  as  locfited 
b7  apportioning  tbe  Burplua.  Soon  after  Mr. 
Fraiuik  bought  lot  68,  he  had  It  snrreTed 
by  Ur.  TutOe,  who  told  him  that  there  was 
a  surplus,  and  that  his  south  wall  was  .38 
of  a  foot  too  far  south,  and  that  the  rl^t 
way  would  be  for  blm  to  take  the  surplus 
on  tbe  north  between  his  building  and  tbe 
next  buHdlng.  Mr.  FranA  immediately 
reached  out  with  his  ri^t  hand,  and.  took 
what  was  coming  to  him  on  the  north,  and 
with  his  left  hand  he  held  on  to  what  he 
was  told  was  not  his.  He  remodeled  his 
building,  and  included  tai  it  the  vacant  space 
on  the  north.  There  was  no  wall  or  fence 
between  the  area  In  the  rear  vt  defendant's 
building  and  lot  B7  until  after  the  def^dant 
purchased  in  1902.  The  title  to  lot  68  passed 
out  of  Doan  on  Norember  8,  1888. 

The  court  1^  Instmctions  asked  by  plaln- 
tiif  submitted  to  the  Jury  the  question  as 
to  whether  there  is  a  surplus  In  the  block. 

The  court,  among  the  instructions,  gave 
the  following  for  the  defendants: 

"(5)  The  court  Instructs  the  Jury  that 
where  real  estate  Is  conveyed  by  Oie  num- 
ber of  the  lot  and  ttie  name  of  the  addition, 
and  by  reference  to  the  plat  or  survey  of 
the  addition  as  the  same  appears  of  record, 
then  that  such  idat  or  survey  of  such  addi- 
tion as  the  same  appears  of  record  is  to  be 
taken  as  a  part  and  parcel  of  buA  conv^- 
ance.  Just  the  same  as  If  such  plat  or  sur- 
vey of  such  addition  as  the  same  appears  of 
record  had  been  Incorporated  In  such  convey- 
taux  by  copying  such  plat  or  surv^  of  such 
addition  as  It  appeus  of  retord  in  full  In 
such  conveyance." 

"(8)  The  court  instructs  the  Jury  that  if 
you  believe  from  the  evidence  that  the  de- 
fendant and  his  grantors  have  bew  claiming 
to  have  all  the  rtfi^^  titie,  estate,  and  taiter- 
est  in,  to,  and  of  the  real  estate  described  In 
the  first  count  In  plaintiff's  petlticm  herein, 
and  have  claimed  to  own  the  said  real  estate 
for  a  period  of  more  Qian  10  years  next  last 
before  the  filing  of  plaintiff^  petition  herein, 
then  your  verdict  must  be  for  the  defendant 
as  to  tlie  first  count  of  plaintiff's  petition 
herein." 

The  verdict  was  for  defendant,  and  plain- 
tiffs have  appealed. 

A.  F.  Evans  and  Erans.  Williamson  A  Es- 
till, all  of  Kansas  C^ty,  for  appellants.  E. 
Wright  Taylor,  of  Kansas  City,  Cor  respond- 
ent 

ROT,  O.  (after  stating  the  facts  as  above). 
[1]  1.  Respondent  contends  that  Tenth  street 
Is  now  located  Just  where  Swope's  plat  lo- 
cated it,  and  that  by  some  misdiance  Ninth 


street  has  gotten  shifted  over  4JB7  Ceet  nortii 
of  where  that  idat  put  It  What  right  has 
counsel  to  x»esume  that  a  nanow  strip  4A7 
feet  wide  was  wntttad  from  the  plat  off  the 
north  side  of  Swope's  land?  He  only  gave 
24%  feet  for  Ninth  street  He  evidently 
only  intended  to  give  half  of  that  street,  and 
relied  oa  the  otiier  half  coming  from  Ross  k 
Scarrett  <m  tiie  north.  He  would  not  leave 
that  narrow  strip  In  the  center  of  mnth 
street  We  have  much  more  right  to  pre- 
sume that  mnfh  strert  is  properly  located 
than  that  Tenth  street  Is.  Ninth  street  was 
on  a  well-known  boundary  betwera  two  40- 
acre  tracts.  Hie  only  proper  condusim  to 
be  drawn  is  that  both  those  streeto  are  lo- 
cated where  th^  were  orli^naUy  Intended, 
and  that  thwe  Is  a  surplus  in  the  blodc,  and 
that  the  line  between  lots  6T  and  98  Is  .38 
of  a  fbot  north  of  the  southwest  comer  of 
defmdant'a  building. 

[Z,  9]  There  is  nothing  wrmg  with  In- 
struction 6,  except  that  It  is  uselesa.  It  Is 
certainly  true.  Haintlff  was  entitled  to  a 
peremptory  Instrnction  telling  the  Jury  that 
the  true  line  between  the  two  lots  Is  .88  of  a 
foot  north  of  the  southwest  comer  of  defend- 
ant's building  and  .92  of  a  foot  north  of  tbe 
southeast  corner  thereof.  Of  course,  plain- 
tiffs cannot  complain  of  the  failure  to  so  in- 
struct, as  they  asked  instmctions  which  were 
giv^  submitting  tbat  question  to  the  Jury. 

[4, 1]  2.  Instruction  8  is  erroneons.  The 
strip  of  land  In  controversy  is  In  two  parts. 
The  east  15^  feet  was  never  Inclosed  by 
fence  or  waU  until  within  10  years  before 
suit  was  brought  We  cannot  see  how  de- 
fendant can  claim  to  have  had  any  bind  of 
possession  of  It  In  law  the  possession  Is  In 
harmony  with  the  title,  until  the  contrary  is 
shown  by  the  evidence.  There  was  no  In- 
closnre  to  Indicate  p(»session  of  that  east 
end  of  the  strip  by  the  owner  of  lot  58.  The 
excavation  was  not  of  such  a  definite  diar- 
acter  as  to  indicate  the  line  claimed  by  tbe 
owners  of  lot  58,  even  If  an  excavation  would 
under  any  circumstances  be  sufficient  The 
wall  of  that  excavation  was  extremely  ir- 
regular. Jagged,  and  sloping,  so  that  no  line 
could  be  fixed  by  It  It  is  vain  to  say  that 
the  south  line  of  defendant's  wall  shows  an 
intention  to  cdaim  to  the  continuation  of  tbat 
line  as  It  runs  east  to  the  alley.  There  most 
be  possession  of  the  whole  tract  claimed,  or 
possession  of  a  part  under  color  of  titie  to 
the  whole.  There  is  no  color  of  title  here. 
Ordinarily  color  of  tlUe  does  not  apply  in 
boundary  dlE^utee.  Qoltormann  v.  Schier- 
m^er,  125  Mo.  loc  clt  300.  28  S.  W.  616: 
Hedges  v.  PoUard,  140  Mo.  loa  dt  227.  50  S. 
W.  880.  "Any  mere  mental  boundary"  wtiidi 
defendant  or  his  grantors  may  have  drawn 
from  the  southeast  corner  of  his  building  to 
the  alley  was  insufllcient  to  constitute  ad- 
verse possession.  Wll8(m  v.  Purl,  148  Mo- 
loc.  clt  458,  50  S.  W.  loc  clt  03. 

[1, 7]  As  to  that  part  of  lot  57  actually  oc- 
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cupled  by  the  wall  of  defendant's  building, 
tbe  presumption  Is,  Tinder  the  circumstances 
shown  in  evidence,  that  the  owners  of  lot  68 
claimed  that  their  lot  extended  as  far  south 
as  their  building,  and  the  burden  of  showing 
that  they  only  Intended  to  claim  to  the  true 
line  wherever  that  should  be  ascertained  to 
be  rests  npoa  the  plaintiffs.  There  was  no 
attempt  on  the  part  of  the  plaintiffs  to  dls- 
oharge  that  burden,  and  the  court  would 
hare  been  justified  In  giving  a  peremptory 
Instruction  for  the  defendant  as  to  the  part 
covered  by  that  wall.  On  the  question  of 
burden  of  proof,  see  Hedges  v.  Pollard,  140 
Mo.  loc.  (At.  226,  SO  S.  W.  889;  Mllllgan  v. 
Prltta.  226  Mo.  189,  125  S.  W.  1101. 

On  account  of  the  error  In  Instruction  8, 
WLB  above  stated,  tbe  Judgment  is  reversed 
and  the  cause  remanded. 

BliAIB,  C,  concuPB. 

PBR  CURIAM.  Tbe  foregoing  opinion  Is 
adopted  as  the  opinion  of  the  court  All 
concur. 


STATE  V.  PIESKT. 

(Supreme  Court  of  Missouri,  DItibIod  No.  2. 
March  18,  1913.) 

Cbuiinal  Law  (S  1082*)— Affui>— Patiient 
OF  DooKBT  Pee. 

An  appeal  In  an  ordinary  felony  case  is 

not  perfected  within  the  time  and  in  the  man- 
ner prescribed  by  Rev.  St.  1909,  §8  2048,  6309, 
5313,  when  the  transcript  is  lodged  with  the 
clerk  of  the  appellate  court  by  the  circuit  court 
clerk,  unless  the  "docket  fee*  provided  for  by 
section  10607  la  paid  or  tendered. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  2727;  Dec  Dig.  {  1082.*] 

Appeal  from  St  Lonls  Circuit  Court;  Bn- 
gene  McQnilUn,  Jndge. 

Joe  Pleskl  was  convicted  of  crime,  and 

appealed.   Appeal  dismissed. 

Henry  U.  Walsh,  of  St  Louis,  for  appel- 
lant The  Attorney  General,  for  tbe  State. 

PBB  CUBIAM.  Motion  to  dismiss  appeal 
for  failure  to  perfect  same  within  one  year 
from  the  date  of  the  granting  thereof  bar- 
ing been  filed  on  proper  and  timely  notice 
thereof  given  by  the  state,  the  question  is 
before  us.  The  appeal  berein  was  granted 
by  the  circuit  court  of  the  city  of  St  Lonls 
on  the  SOtb  day  of  September,  1010.  The 
bill  of  exceptions  was  duly  filed,  and  on  the 
28th  day  of  April,  1911,  as  shown  by  the 
teste  of  the  clrcoit  clerk,  the  transcript  was 
forwarded  to  the  clerk  of  this  court  for  fil- 
ing. The  said  transcript  has  not  been  filed 
for  the  reason  that  appellant  has  not  paid 
nor  tendered  the  costs  In  this  court  or  "dock- 
et fee"  (so  called)  of  $10  provided  for  by 
section  10607,  R,  S.  1909.  This  transcript 
has  been  lodged  with  tbe  clerk  of  this  court 
by  the  act  of  the  circuit  derk  in  certifying 


the  same  here ;  but  no  file  marks  have  been 
placed  thereon,  nor  has  the  cause  been  dock* 
«ted  for  hearing;  all  by  reason  of  the  failure 
of  appellant  to  pay  the  said  sum  of  $10,  here- 
inafter, for  convenience  only,  called  a  "dock- 
et fee."  Section  5313,  R.  S.  1009,  provides 
that,  except  in  capital  cases,  a  failure  to 
perfect  an  appeal  in  a  felony  case  within  12 
months  from  the  date  of  tbe  granting  of  the 
same  shall  be  grounds  for  the  dismissal  of 
such  appeal,  unless  good  cause  for  the  delay 
shall  be  shown.  No  good  cause  to  take  the 
case  out  of  the  operation  of  the  statute  has 
been  shown.  If  in  fact  there  has  been  a  fail- 
ure to  perfect  the  appeal.  Whether  there 
has  been  a  failure  so  to  perfect  tbe  appeal 
turns  on  the  question  of  whether  tbe  pay- 
ment or  tender  of  tbe  docket  fee  of  $10  is  a 
condition  precedent  to  the  perfecting  of  an 
appeal  in  a  criminal  case.  Is  an  appeal  In 
a  criminal  case  (where  no  order  has  been 
made  permitting  appellant  to  prosecute  an 
appeal  as  a  poor  person)  perfected  when  the 
clerk  of  the  court  nisi  certifies  and  forwards 
to  the  clerk  of  this  court  a  transcript  of 
the  record  and  proceedings,  whether  the 
"docket  fee"  be  paid  or  not?  By  statute, 
the  duty  enjoined  upon  the  circuit  clerk  dif- 
fers according  to  whether  the  appeal  be  a 
capital  f^ony  or  an  ordinary  felony.  In  a 
capital  case  the  clerk  Is  required  of  his  own 
motion,  "without  delay,"  to  make  out  and 
forward  a  full  transcript  of  the  record  to 
the  clerk  of  this  court  Section  6308,  R.  S. 
1909.  But  in  other  felony  cases  appealed, 
such  as  the  Instant  case,  no  such  duty  Is 
enjoined  on  the  clerk.  Tbe  statute  simply 
provides  for  the  clerk  to  act  In  this  behalf 
only  when  requested  so  to  do  by  the  appel- 
lant or  plaintiff  In  error.  "Such  transcript," 
says  the  statute,  "shall  be  made  out,  certi- 
fied, and  returned,  on  the  application  of  the 
ai^ltant  or  plaintiff  in  error, .  as  in  dvll 
cases,  except  that  the  costs  of  the  transcript 
shall  not  be  required  in  advance^"  Section 
5309,  R.  S.  1909. 

Being  thus  relegated  to  the  statute  govern- 
ing appeals  in  civil  cases  for  the  rule  of 
procedure.  In  perfecting  appeals  in  a  crim- 
inal case  (of  the  kind  at  bar),  and  turning 
to  that  statute,  we  ^nd  it  required  by  sec- 
tion 2047,  R.  S.  1909,  that  "the  appellant 
shall  perfect  his  appeal  in  the  manner  and 
within  the  time  prescribed  in  the  next  suc- 
ceeding section."  Section  2048,  to  which  spe- 
cial reference  Is  made  by  the  language  above 
quoted,  proTfdes:  "That  the  appellant  or  plain- 
tiff in  error,  elmll  cause  to  be  filed  In  the  of- 
fice ot  the  pn^r  appellate  court,  •  *  • 
a  perfect  transcript  of  the  record  and  pro- 
ceedings In  the  cause,  or  in  lien  of  such 
transcript  a  certified  copy  of  the  record  en- 
try of  the  judgment,"  eta  We  quote  these 
statutes  as  showing  that,  in  an  appeal  in 
an  ordinary  felony  case,  the  appellant  In  or- 
der to  reach  this  court  after  leaving  the 
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court  nld,  must  walk  In  the  footprints  €t 
a  dvil  appellant,  tihouKb  be  Ib  allowed  to 
traTtf  more  alowly.  Sectitm  681%  supnu 
Upon  the  aroellant  in  the  caae  at  bar,  ai 

upon  a  dTlI  appellant,  the  atatnte  placed 
the  duty  of  'losing  to  be  filed  In  the  ofDce 
of  tbe  proper  apellate  court  a  perfect  tran- 
acript"  This  duty  of  InitiatlTe  la  not  plac- 
ed on  tbe  clerk  of  the  lower  court;  but  It  Is 
saddled  by  statute  upon  the  appelant,  ex- 
cept in  aK»eala  In  conrlctions  fbr  capital  of- 
fenses, when  such  latter  cl^k  acts  of  bis 
own  Tolltion,  by  atatutory  mandate.  In  oth- 
er words,  while  the  clerk  Is  required  to  act, 
in  acting  he  does  so  'upoa  the  request  and 
at  the  direction  ct  the  appellant  Nor  does 
section  2053,  B.  8.  1909,  when  carefully 
read,  militate  against  this  view.  AnDellant 
mnst  not  only  himself  see  that  Ms  transcript 
is  transmitted  to  and  filed  in  the  office  of  the 
appellate  court;  but  it  is  his  duty  to  see 
that  it  is  filed  and  entered  on  the  docket  in 
the  proper  manner.  8  C^c.  131,  citing  Furth- 
man  t.  McNuIta,  182  lU.  310,  66  N.  E.  371 ; 
Grunow  t.  Menge,  36  La.  Ann.  926 ;  Walton 
v.  Campbell,  61  Neb.  788,  71  N.  W.  737. 

We  need  not  here  discuss  the  technical 
meaning  of  the  word  "Qle,"  because  that 
meaning  is  legion ;  as  the  facts  differ,  so  also 
does  the  meaning  differ.  That  ordinarily  "a 
paper  Is  said  to  be  filed  when  It  is  dellTered 
to  tbe  proper  ofilcer,  and  by  him  received  to 
be  kept  on  file"  (BouTler's  law  Diet),  we  do 
not  doubt  That  an  "actual  delivery  of  the 
paper  to  the  clerk,  without  regard  to  any  ae* 
tton  tl^t  he  may  take  thereon,"  may  also  be 
a  filing  we  do  not  question.  Grubbs  et  al.  v. 
Cones  et  al.,  57  Mo.  83;  State  v.  Hockaday, 
98  Mo.  loc  dt  893,  12  S.  W.  246.  If  the 
party  offering  to  file  a  paper  or  legal  docu- 
ment has,  as  a  condition  precedent,  done  his 
full  duty  and  performed  all  the  legal  obliga- 
tions Incumbent  on  blm,  he  ought  not,  of 
course,  to  suffer  from  the  mere  arbitrary  act 
of  the  clerk  or  other  officer  who  may  refuse 
to  perform  a  duty  on  his  part  Nor  does  the 
law  require  such  party  to  suffer  or  hold  him 
in  default  But  while  anything  remains  to 
be  done,  as  a  condition  precedent  by  him 
who,  offering  to  file,  actually  delivers  to  the 
otHcer  the  custody  of  the  document  the 
document  cannot  be  said  to  be  filed,  though 
it  be  lodged  with  the  officer,  unless  the  officer 
receive  it  to  be  filed,  and  waive  (if  the  waiv- 
er t>e  within  tbe  ofilcer's  power),  the  condi- 
tion precedent  The  placing  of  a  file  mark 
on  a  iMtper,  with  teste  of  the  clerk  thereof, 
is,  we  concede,  not  a  filing,  but  merely  evi- 
dence that  the  paper  has  been  filed. 

So  much  on  this  point  is  said  because  the 
transcript  In  the  Instant  case  has  been  lodg- 
ed with  the  clerk  ot  this  court;  but  our 
dork  has  refused,  for  lack  of  payment  in 
advance  of  the  costs  provided  for  In  section 
10697,  B.  &  1809,  to  receive  such  transcript 
aa  filed,  or  to  indorse  thereon  tbe  evidence 
of  Its  betng  filed  with  him.  Section  10687 
is  aa  follows:  "Clerks  of  Uw  Supreme  Court 


and  Courts  at  Appeals,  In  Uea  oC  other 
fees,  shall  severally  be  allowed  and  paid  by 
the  appellant  or  plaintiff  In  eerot  a  fee  of 
ten  dollars,  whldi  shall  Indnde  all  the  caste 
In  the  case,  including  a  certified  oc^  of  the 
opinion  and  nuudate  to  the  court  from  wbldi 
said  cause  shall  be  sent,  and  all  fee  billa  and 
a:ecntlon8  Issued  In  said  cause;  Provided, 
that  nothing  herein  shall  be  construed  to  ap- 
to  any  one  who  was  permitted,  as  i^vld- 
ed  by  law,  to  sue  as  a  poor  persrai.  If  the 
Judgmoit  of  the  Supreme  Court  or  Courts  of 
Appeals  is  In  favor  of  tbe  appellant  or  plain- 
tiff In  error,  the  clwk  ahall  tax  the  fee  iwo- 
vided  herein  in  favor  of  said  s^^dlant  or 
plaintiff  In  error,  and  it  stiall  be  tfadr  duty 
to  issue  fee  bills  or  writs  of  execution  In  all 
cases  In  favor  of  the  successful  party,  after 
tbe  adjournment  of  each  term  of  the  court 
including  therein  all  the  costs  that  have  ac- 
crued la  the  Supreme  Court  or  Courts  of 
Appeals,  and  recdving  f<»r  said  writs  or  tea 
bills  the  fee  now  provided  by  law."  That 
this  section  contemplates  tbe  payment  In  ad- 
vance of  tbe  costs  which  shall  accrue  bexe^ 
as  liquidated  by  the  enactment  at  the  sum  of 
flO,  ttiere  can  be  but  little  question.  We 
have  In  mind,  of  course^  the  statutory  excep- 
tion in  the  section  written  as  to  those  suing 
in  fOrroa  panpnls. 

There  is  no  exiffess  statutory  authority  In 
this  state  for  prosecuting  an  appeal  In  a 
criminal  case  In  forma  paupolSb  Jnthecoorts 
nisi,  It  Is  but  stating  a  ridiculous  tmlsm 
to  say  that  <me,  bdng  prosecuted  for  a  fel- 
ony, has  no  occasion  to  invoke  tbe  privilege. 
By  the  vagnest  statutory  Infemce  alone  can  it 
be  said  that  this  court  has  the  rights  even  in  a 
proper  case  proper^  presented,  to  permit 
the  prosecution  of  an  appeal  without  the  pay- 
ment  of  costs.  These  inferences  arise  only 
from  the  provisions  of  onr  laws  providing 
for  the  duties  of  otBdal  stoiographets  In  the 
drcnit  courts  of  the  8tat&  Sections  11246, 
11257.  11268,  B.  S.  1900.  By  virtue  of  these 
sections,  the  trial  courts  In  case  of  an  appeal 
or  suing  oat  of  a  writ  of  error  in  a  criminal 
case.  If  "It  shall  appear  to  the  satls^cUon 
of  the  court  that  the  defendant  Is  unable  to 
pay  the  costo  of  audi  transcript  for  tbe  pur- 
pose ot  making  the  an^l,  tbe  court  shall 
order  the  same  to  be  furnished,  and  the  sten- 
ographer's fee  for  maUi^  the  same  dull  be 
taxed  against  tbe  state  or  county,  as  may  be 
proper."  But  since  orders  permitting  actions 
to  be  prosecuted  In  tOrma  paupois  are  not 
binding,  except  In  the  coort  wherdn  audi  or- 
der Is  made  (CoUett  t.  Frader,  06  N.  a  398; 
Oakes  V.  Bl^,  82  N.  T.  Bnppw  289;  11  Qy& 
204).  an  order  thus  made  by  the  trial  coort 
would  not  of  Itself  bind  this  court  on  a[q>eal 
and  relieve  the  appellant  the  duty  of  paying 
the  costs  of  this  court  It  might  be  penoa.- 
slve,  upon  a  timely  application  made  here  for 
peroiiasion  to  prosecute  an  appeal  In  a  crim- 
inal case  as  a  poor  person,  but  not  binding. 
But  application  to  prosecnte  as  a  poor  person 
on  a]n>eal  here  ou^t  to  be  made  before  tbe 
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lapse  of  tbe  one-year  period  limited  bjr 
tion  6K13,  supra. 

The  duty  of  paylns  this  Uqaldated  sum  of 
910  is,  we  think,  from  what  has  been  said, 
just  as  Imperatively  enjoined  npon  an  appel- 
lant In  a  criminal  case  as  It  is  upon  an  appel- 
lant In  a  dTll  case.  Such  appellant  has  not 
perfected  his  appeal  until  he  has  produced  it 
in  tbe  appellate  court  so  that  it  may  be 
heard.  He  cannot  so  produce  It,  clearly,  till 
he  has  filed  It  And  the  clerk  is  not  required 
to  file  it  till  the  appellant  has  compiled  with 
the  condition  precedent  noted,  viz.,  the  pay- 
ment (or  tender  in  case  of  arbitrary  refusal) 
of  the  costs  of  this  court  liquidated  by  sec- 
tion 10697,  sapra,  at  the  sum  of  |10.  Th^ 
same  conclusion  must  be  reached  for  another 
reason,  technical,  it  Is  true,  but  logical  and 
cogent:  To  be  iwrfected  within  the  purview 
of  section  6313,  supra,  the  transcript  must 
be  filed.  The  indorsement  of  the  filing  by 
our  clerk  is  the  proof  of  the  fact  that  it  was 
filed;  and '  thus  the  last  st^  havtag  been 
taken,  that  the  appeal  has  been  perfected. 
AlMent  such  file  marks,  there  1b  no  evidence 
before  as  of  filing  and  of  perfecting  tbe  ap- 
peal, and  thns  by  a  different  road  we  reach 
the  same  ctmcluslon.  If  the  absence  of  this 
eridence  of  filing  In  fact  is  not  due  to  ap- 
pellant's dereliction,  but  chargeable  to  any 
arbitrary  refusal  of  the  clrak  to  act,  appel- 
lant being  rectos  in  curia  (of  which  there  Is 
before  us  in  the  case  at  bar  no  charge  or 
even  hint),  then  a  timely  showing  of  these 
things  would  obviate  dismissal,  and  timely 
action  to  compel  the  clerk  to  perform  his 
duty  would  correct  the  default 

We  conclude  that  the  motion  to  dismiss 
tbe  appeal  is  well  taken,  and  the  appeal 
oncht  to  be  dismissed.  It  is  so  ordered. 


GONBBT       PRATT  et  aL 

(Suproae  Court  of  Missouri,  Division  No.  1. 
Feb.  28,  leiS.   Bebeariog  Denied 
March  16,  1913.) 

1.  Courts  ({  231*)— Sopskub  Ooubt— Aotionb 
Irvoltino  Tmj!  to  Land. 

Where  the  caocellation  of  a  deed  of  trast 
Is  sooght  on  the  ground  of  fraud,  the  title  to 
land  is  directly  in  Issue,  and  the  jurisdiction  of 
aa  appeal  vested  ezclasively  by  the  Constltn- 
tion  m  the  Supreme  Court 

[Ed.  Note.— For  otiier  cases,  see  Courts, 
Cent  Dig.  M  487,  401,  644,  646-648.  WO,  6S3- 
659,  661;  D*c  Dig.  I  23L*] 

2.  JuBT  (I  18*)— Right  to  Trial  bt  Jdet— 
E^UITABU  AonoNs. 

where  a  suit  to  foreclose  a  deed  at  trust 
was  defended  on  the  ground  of  fraud  and  a  can- 
cellation of  the  deed  of  trust  asked,  the  actioa 
was  ctmverted  Into  an  equitable  one,  which  the 
court  might  have  tried  without  a  jury. 

[Ed.  Note. — For  other  cases,  see  Jury,  Cent 
Dig.  H  35-83;  Dec.  Dig.  |  13.*] 

8.  EsToppEi.  ({  46*>~Bt  Dud— Aim- Ac- 

qniBED  TiTLB. 

Tinder  Rev.  St  1800,  f  901,  wUeh  was  fai 

force  in  1904,  providing  that  no  covenant  «i- 
pressed  or  implied  in  a  deed  by  a  husband  and 


wife  should  bind  tbe  wife  or  her  heirs  except  so 
far  as  might  be  necessary  ^eetnally  to  e<mvey 
from  her  and  her  heirs  all  right  title,  and  in- 
terest expressed  to  be  oouveyed  therein,  a  deed 
of  trust  executed  In  1904  passed,  as  against  tbe 
wife,  only  the  estate  or  interest  then  vested  In 
her,  and  where  she  had  no  ioterest  but  subee- 

Saently  pnreliaaed  the  land,  the  after^cguired 
tie  did  not  pass  under  the  covenant  of  warran* 
ty,  notwithstanding  Rev.  St  1909.  {  2871,  pro- 
viding that  where  a  grantor  by  tbe  terms  of  the 
deed  undertakes  to  convey  an  indefeasible  es- 
tate in  fee  simple  absolute,  and  shall  not  have 
tlw  leni  title,  but  shall  afterward  acquire  it 
tbe  subsequently  acquired  estate  shall  pass  to 
the  grantee  since  that  section  Is  Unuted  to 
deeds  strictly  within  its  terms. 

[Ed.  Mote.— For  other  cases,  see  Sstivpel. 
Cent  Dig.  S  112;  Dec.  DigTliS.*] 

4.  WlTHXaSBB  a  181*)— ^UFBIBirOT— TBAHB- 

AcnoN  WITH  Decedent. 

The  statute  disabling  a  witness  to  testify 
under  certain  circumstances  where  the  other 
party  to  the  cause  of  action  or  contract  la  dead 
^eludes  such  persons  as  witnesses  only  in  their 
own  behalf  or  in  behalf  of  those  in  privity  with 
them  against  the  objection  of  tbe  adverse  party ; 
and.  If  not  objected  to  or  called  by  tbe  other 
side,  tbe  witness  may  testify. 

[Ed.  Note.— For  otiier  cases,  see  Witnesses, 
Cent  Dig.  H  727,  ^;  Dec  Dig.  |  181.*] 

Appeal  from   Circuit  Court,  Lawrence 
Comity;  F.  C  Johnston,  Judge. 
Action  by  John  B.  Conr^  against  Mary 

B.  Pratt  and  oibors.  From  a  Judgment  for 
plalntitr,  defoidanta  appeal  Rentrsefl  and 
remanded. 

The  petition  filed  to  tbe  March  term,  1900, 
of  the  dnmlt  court  of  Lawrence  county  al- 
leges: That  on  May  12,  100#,  tbe  defendant 
Mary  B.  IPratt  with  her  husband,  C.  N.  Pratt 
then  living,  but  dead  at  the  time  of  tbe  filing 
of  this  suit  executed  tbe  following  promis- 
sory note:  "«63.70.  Monett.  Mo.  May  12th, 
1004.  Thirty-five  days  after  date  we  promise 
to  pay  to  the  order  of  John  B.  Conrey  Sixty- 
three  and  70-100  Dollars  at  the  rate  of  8  per 
oeat  per  annum  from  dat&   Value  received. 

C.  N.  Pratt  Mary  B.  Pratt"  That,  to  secure 
the  payment  thereof;  she  joined  her  husband 
In  a  deed  of  trust  of  the  same  date  on  2 
acres  of  land,  except  16  feet  reserved  on  the 
west  side  for  a  public  road.  That  the  debt 
and  Interest  evidenced  by  said  note  thus  se- 
cured are  wholly  unpaid.  That  defendant 
Mary  6.  Pratt  Is  the  actual  tenant  and  oc- 
cupier of  said  real  estate  described  In  the 
trust  deed.  Defendant  then  prays  judgment 
for  the  amount  due,  and  for  the  sale  of  the 
real  estate  to  satisfy  such  judgment  and  that 
all  equity  of  red^ption  in  the  defendant  be 
foreclosed,  and  for  general  relief.  The  an- 
swer of  defendant  Mary  B.  Pratt  admits  that 
her  husband,  C  N.  Pratt  now  deceased,- 
slgned  a  certain  promissory  note,  as  in  plain- 
tUTs  petition  alleged,  and  states  that  she  sign- 
ed the  same  as  surety;  that  she  was  moved 
by  the  fraudtilent  misrepresentation  of  plain- 
tUt  as  to  Its  contents  to  join  her  husband  In 
a  deed  of  trust  to  secure  said  note;  that  the 
false  statemmt  on  which  she  relied  was  that 
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the  deed, of  trnst-did  not  involve  the  land, 
but  was  only  a  chattel  mortgage  for  some 
Improvements  located  on  said  land;  that 
plaintiff  well  knew  that  neither  defendant 
nor  her  hosband  had  any  title  to  the  land 
described  In  his  petition;  that  the  title  to 
said  land  then  and  for  a  long  time  prior  was 
Tested  in  one  H.  S.  Zenor,  who  lived  In  St 
Louis  county.  Mo.;  that  on  the  1st  day  of 
June,  1907,  her  husband,  0.  N.  Pratt,  died 
without  any  title  to  said  land;  that  after 
the  death  of  defendant's  husband,  and  about 
fonr  years  after  the  said  deed  of  trust  and 
note  had  -  been  given,  she  received  from  a 
fraternal  insurance  organization  the  sum  of 
$2,000;  that  with  part  of  said  money  she 
bought  the  premises  described  In  plalntitTs 
petition,  and  received  a  warranty  deed  there- 
for on  the  3d  day  of  July,  1907,  and  never 
had  any  title  to  It  prior  to  that  date;  that 
the  note  given  by  her  husband  to  plaintiff 
and  signed  by  herself,  as  above  stated,  was 
without  consideration,  wherefore  she  prayed 
the  note  and  deed  of  trust  be  set  aside  and 
for  naught  held.  The  reply  admitted  that 
the  defendant  Mary  B.  Pratt  did  not  have 
the  legal  title  to  the  land  when  she  became 
a  party  to  the  note  of  her  husband  to  plain- 
tiff, and  that  she  did  acquire  the  land  as 
stated  in  her  answer,  denied  that  she  was 
the  surety  of  her  husband  on  the  note  given 
to  the  plaintiff,  and  denied  that  she  was  mis- 
led or  deceived  in  the  matter  of  executing 
the  deed  of  trust,  and  prayed  for  Judgment 
as  in  the  petition.  To  support  the  affirma- 
tive defense  set  up  in  tier  answer,  the  defend- 
ant gave  evidence  that  herself  and  husband 
were  parties  to  a  former  note  and  deed  of 
trust  given  to  plaintiff,  which  was  drawn  up 
and  prepared  for  their  signatures  by  plain- 
tiff's attorney  (one  Maher),  who  was  also  a 
notary  public;  that  at  the  time  of  the  ex- 
ecution of  that  Instrument  defendant  Mary 
B.  Pratt  observed  that  it  embraced  land, 
and  refused  to  sign  it  on  that  account.  She 
states  that  the  said  Maher  "took  particular 
pains  to  explain  to  me  that  it  did  not  in- 
volve land  in  any  way  whatever,  it  was  to 
only  cover  the  building  on  IL"  She  was  then 
asked  the  following  questions:  "  •  •  •  Q. 
That  is  when  you  signed  this?  A.  Yes,  sir. 
Q.  This  deed  of  trust?  A.  Yes,  sir.  Q.  The 
esplanation  you  have  given  there  was  the 
inducement  to  you  to  sign  it?  A.  Yes,  sir." 
These  answers  were  stricken  out  by  the  court 
over  defendant's  objection  and  exception  at 
the  time.  She  thereupon  called  the  plaintlfl 
to  testify,  who  admitted  that  Maher  was  his 
brother-in-law,  and  had  been  employed  by 
him  to  draw  up  the  instrument  executed  by 
defendant  and  her  husband,  and  also  a  for- 
mer chattel  mortgage;  but  stated  he  bad  nev- 
er given  Maher  any  authority  to  make  repre- 
sentatlons  in  his  behalf,  and  that  be  (plain- 
tiff) was  present  vfaea  both  instruments 
were  drawn  up. 

On  the  request  of  plftlntUTs  attorn^,  and 
over  the  obiection  and  exception  of  the  de- 


fendant,  the  court  struck  out  the  testimony 
of  plaintiff,  although  the  record  shows  the 
plaintiff  admitted  he  had  employed  Maher 
to  draw  the  former  chattel  mortgage  and 
deed  of  trust,  and  that  he  was  present  at 
the  time  when  he  (Maher)  procured  the  sig- 
nature of  defendant  to  both  Instruments. 
Defendant  sought  to  prove  by  the  plaintiff 
that  at  the  time  be  took  the  deed  of  trust 
described  in  his  petition  he  knew  the  de- 
fendant had  no  interest  in  the  land.  This 
the  court  refused,  but  iwrmltted  him  to  tes- 
tify that  he  was  present  when  the  deed  of 
trust  was  executed,  and  tbat  the  deed  of 
trust  In  suit  was  taken  In  lieu  of  a  note  se- 
cured by  a  former  deed  of  trust  and  admowl- 
edged  before  Maher.  The  court,  however, 
seems  (the  record  is  not  clear)  to  have  stride- 
en  out  this  testimony  over  tbe  objection  and 
exception  of  defendant 

At  the  conclusion  of  the  evidence,  the  trial 
court  over  the  objection  and  exception  at  the 
time  of  defendant  gave  a  peremptory  in- 
struction requiring  the  jury  to  find  the  is- 
sues in  favor  of  plaintiff  for  the  amount  of 
the  note  set  up  in  his  petition  and  interest 
to  date  at  8  per  cent,  and  upon  the  return 
of  a  verdict  in  accordance  rendered  a  de- 
cree ordering  the  sale  of  the  land  of  defmd- 
ant  to  pay  and  satisfy  same,  and  barring 
and  foreclosing  all  right,  title,  or  equity  of 
redemption  In  and  to  said  land  and  improve- 
ments, and  each  and  every  part  thereof,  and 
provided  that  the  purchaser  should  be  let  in- 
to the  possession  by  writ  of  restitution  If 
necessary,  and  provl^d  further  for  an  ex- 
ecution for  tbe  entire  judgment  or  any  snni 
remaining  unpaid  after  api^ylng  such  pro- 
ceeds of  sale  to  such  Judgment  as  herein  di- 
rected, and  that  execution  may  issue  to  en- 
force this  Judgment  and  decree  in  all  Its 
parts.  Defendant  duly  perfected  ber  aiv>e&l 
to  this  court 

Mayhew,  Satter  &  Gardner,  of  Monett,  for 
appellanta  Chas.  L.  Henson^  of  Mt  Vernon, 
for  respondent 

BOND,  J.  (after  stating  the  facta  as 
above).  [1]  1.  Respondent's  brief  su^ests  a 
question  of  our  Jurisdiction  to  determine 
this  appeal.  Where  a  deed  of  trust  is  alli- 
ed to  have  been  procured  by  fraud,  and  Is 
sought  to  be  annulled  for  that  reason,  which 
is  the  defense  made  in  this  case;  the  title 
to  tbe  land  is  put  in  Issue  directly,  and  the 
appellate  Jurisdiction  is  exclusively  vested  in 
this  court  by  the  Constitution.  Yandeventer 
v..Bank,  232  Mo.  loc'.  dt  626,  135  S.  W.  23; 
Loewenstein  v.  Insurance  Co.,  227  Ho.  iOOj 
127  S.  W.  72.  The  appeal.  tbeseBan,  was 
rightfully  taken. 

[2]  Tbe  equitable  defuse  set  cot  hi  the 
answer,  coupled  with  tbe  xwayw  for  afflrm- 
ative  relief,  converted  this  into  an  eanltable 
action  which  tbe  court  might  have  tried 
without  tbe  aid  of  a  Jury.  Wolff  t.  Ward. 
104  Ma  loc.  dt  146,  16  &  W.  161;  Trust 
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Co.  T.  McDonald,  146  Mo.  loe.  dt  478,  48  S. 

W.  483. 

[3]  2.  The  dedalve  question  as  to  so  much 
of  the  decree  as  adjudfed  that  the  title  of 
deTendant  passed  tmder  the  deed  of  trust 
exhibited  with  plalntltTs  petition  and  dlrect- 
InS  a  foreclosure  thereof  Is  whether,  nnder 
the  statutes  and  decisions  of  Mlssonrl,  the 
fee-simple  title  which  defendant  acquired 
about  four  years  after  her  Joinder  In  the 
deed  of  trust  Inured  by  operation  of  law  to 
the  trustee  therein  and  for  the  purposes 
thereof,  although  at  the  time  of  Its  execu- 
tion both  plalntUf  and  defendant  had  actual 
knowledge  that  no  such  title  was  then  rest- 
ed In  defendant,  and  could  not  bare  been 
intended  to  be  conveyed,  and  that  she  was 
a  married  woman.  The  common-law  doc- 
trine on  this  subject  and  Its  origin  and  basis 
.are  discussed  with  clearness  and  logic  as 
declared  in  the  American  decisions  In  a 
work  of  much  authority.  Bawle  on  Cove- 
nants for  Title  (5th  Ed.)  c.  11,  and  spe- 
cially sections  261  and  265.  In  Missouri, 
however,  the  law  governing  this  subject  Is 
embodied  In  statutes  and  our  interpretative 
decisions.  The  general  appllcatory  statute 
is.  to  wit:  "Where  a  grantor,  by  the  terms 
of  his  deed,  undertakes  to  convey  to  the 
grantee  an  indefeasible  estate  In  fee  simple 
absolute,  and  shall  not,  at  the  time  of  such 
conveyance,  have  the  legal  title  to  the  estate 
sought  to  be  conveyed,  but  shall  afterward 
acquire  it,  the  legal  estate  subsequently  ac- 
quired by  him  shall  immediately  pass  to  the 
grantee;  and  such  conveyance  shall  be  as 
effective  as  though  such  legal  estate  had 
been  in  the  grantor  at  the  time  of  the  con- 
veyance." R.  S.  1909,  §  2S71,  enacted  in  R. 
S.  1855,  p.  355,  S  31 ;  Hendricks  v.  Musgrove, 
1S3  Mo.  loc.  clt.  309,  81  S.  W.  1265 ;  Wilson 
V.  Fisher,  172  Mo.  loc.  cit  15  et  seq.,  72  S. 
W.  665;  Ford  v.  Unity  Church  Society,  120 
Mo.  498,  26  S.  W.  394,  23  I*  R.  A.  661,  41 
Am.  St  Rep.  711:  Brawford  v.  Wolfe,  103 
Mo.  391,  15  S.  W.  426;  State  Bank  of  St 
Joe  V.  Robldoux,  67  Mo.  loc  cit  450. 

The  foregoing  dedslons  except  from  the 
operation  of  the  above  statute  all  deeds  not 
strictly  within  its  terms.  In  the  first  case, 
supra,  it  was  held  that  a  married  woman's 
deed  purporting  to  convey  the  fee  and  exe- 
cuted prior  to  the  passage  of  the  married 
woman's  act  of  1889  would  not  transfer 
property  acquired  by  her  subsequent  to  the 
making  of  the  deed;  this  being  the  fact  In 
that  case.  In  the  second  case  cited  it  was 
ruled  that  a  sheriff's  deed  will  not  pass  an 
after-acquired  title  of  the  defendant  In  the 
execution,  since  aucb  a  deed  Is  only  a  con- 
duit of  the  interest  and  estate  of  the  defend- 
ant at  the  time  of  the  execution  sale.  In 
the  third  case  tilted  above  it  was  ruled  that 
the  forgoing  statute  would  not  operate  to 
transfer  a  subsequently  acquired  fee-simple 
title  of  the  grantor  to  a  voluntary  grantee, 
where  It  was  shown  the  grantor  made  a 
second  conv^ance  to  a  purchaser  without 
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■actual  notice^  altbous^  the  first  deed  appear- 
ed of  record.  That  case  contained  a  review 
of  the  antecedent  cases  construing  the  above 
statute,  and  held  arguendo  that  neither  un- 
der that  statute  nor  at  common  law  could 
the  doctrine  of  Inurement  be  applied  to  the 
deed  of  a  married  woman,  which  It  was  held 
only  operated  to  pass  all  her  existing  right, 
title,  and  interest;  and  cited  in  supiwrt  of 
this  statement  the  other  cases  dted  above. 
In  the  fourth  case  cited  above  the  widow  of 
an  intestate,  who  died  childless,  remarried, 
and  with  her  second  husband  executed  a 
deed  of  general  warranty  to  the  lands  left 
by  her  first  husband.  At  the  time  of  the 
making  of  this  deed  no  dower  had  been  as- 
signed the  widow.  For  some  reason  admin- 
istration was  not  had  upon  his  estate  for 
several  years.  After  It  was  taken  out,  the 
widow  elected  in  due  time,  in  writing,  to 
take  one-half  of  the  real  estate  In  lieu  of 
dower.  The  question  was  whether  this  sub- 
sequeutly  acquired  title  and  estate  of  the 
widow  passed  by  inurement  under  the  deed 
made  by  her  and  her  second  husband,  where- 
by she  undertook  to  convey  indefeasible  es- 
tate in  fee  simple  to  the  land.  In  solving 
that  question  the  court  called  attention  to 
the  statutory  provision  with  reference  to  the 
power  of  a  husband  and  wife  to  convey  the 
real  estate  of  the  wife,  which  has  been  a 
part  of  the  law  of  this  state,  and  included 
In  all  the  revisions  of  the  statutes  from 
1879  to  1899,.  inclusive,  In  which  latter  re- 
vision it  was  section  901,  and  which  contin- 
ued in  full  force  until  It  was  substituted  by 
the  act  of  1905.  Session  Acts  1905,  p.  95; 
Revision  of  1909.  $  27SS.  The  former  act 
was  in  full  force  and  effect,  and  governed 
the  rights  and  powers  of  parties  to  the  deed 
of  trust  sought  to  be  enforced  in  the  case 
at  bar,  which  was  executed  on  the  12th  day 
of  May,  1904.  The  old  act  contained  the 
following  clause  in  reference  to  the  convey- 
ance of  real  estate  of  a  married  woman: 
"But  no  covenant  expressed  or  Implied  in 
such  deed  shall  bind  the  wife  or  the  heirs, 
exc^t  so  far  as  may  be  necessary  effectually 
to  convey  from  her  and  her  heirs  all  right, 
title  and  interest  expressed  to  be  conveyed 
therein."  R.  S.  1899,  %  901.  The  court  con- 
strued this  statute  during  its  existence  to 
intend  that  the  deed  of  a  married  woman 
simply  conveyed  "from  her  and  her  heirs  all 
her  right  title,  and  Interest  in  the  land  at 
the  time  the  deed  was  made" ;  that  It  had 
no  other  effect  than  a  quitclaim  of  her  "ex- 
isting right,  title  and  interest"  And  hence 
fell  within  the  logic  of  the  rule  that  there 
was  no  Inurement  of  after-acquired  title  or 
estate  under  a  quitclaim  deed.  Supra,  103 
Mo.  loc  dt  897,  398,  15  S.  W.  42a  In  the 
case  last  cited  above  the  same  construction 
of  the  above-quoted  language  of  the  old 
statute  was  made  by  Judge  Napton,  where 
he  held  that  the  deed  in  fee  of  a  married 
woman  and  her  husband  containing  statu- 
tory warranties  did  not  make  the  wife  re- 
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sponsible  on  those  coTenants  witb  reference 
to  land  which  she  did  not  own  at  the  time 
of  such  Joint  conreyance, 

Under  the  authority  of  these  cases  and 
the  statute  In  force  at  the  time  of  the  exe- 
cution of  the  trust  deed  by  appellant  and 
her  husband,  our  conclusion  la  that  no  other 
estate  or  Interest  In  the  land  In  question 
passed  than  that  rested  In  her  at  the  time ; 
and,  as  she  did  not  then  have  any  right  or 
interest  In  the  land  described  in  said  trust 
deed,  nothing  passed  thereunder,  and  that 
the  estate  which  she  acquired  four  years 
thereafter  was  not  divested  when  it  came 
into  being  under  the  doctrine  of  inurement, 
either  at  common  law  or  our  statute  declara- 
tory thereof.  Supra.  Whaterer  may  be  the 
powers  of  a  married  woman  under  the  act 
of  1889,  they  were  not  such  as  to  create  a 
liability  against  her  contrary  to  the  express 
provisions  of  the  statute  (R.  8.  1889.  |  901) 
In  existence  at  the  time  of  the  married  wo- 
man's act 

We  are  not  Impressed  with  the  argument 
of  counsel  for  respondent  that  the  act  giv- 
ing married  women  many  of  the  rights  of 
feme  sole  was  intended  to  take  away  from 
her  the  protection  as  to  covenants  in  the 
conveyances  of  her  land  afforded  by  the 
former  statute  (B,  3.  1899,  |  901)  prior  to  Its 
repeal  in  1905.  It  follows  that  so  much  of 
the  Judgment  of  the  trial  court  as  under- 
took  to  establish  and  enforce  the  lien  of  the 
alleged  deed  of  tmst  on  the  land  described 
In  this  record  waa  erroneous,  and  must  be 
vacated. 

[4]  8.  Other  errors  are  assigned  by  appel- 
lant One  of  these  relates  to  the  rulings  of 
the  trial  court  as  to  competency  of  the  plain- 
tiff as  a  witness.  The  court  vacillated  In  its 
rulings  on  this  point  The  statute  disabling 
a  witness  to  testify  under  certain  drcum- 
stances  where  the  other  party  to  the  cause 
of  action  or  contract  Is  dead  was  Intended  to 
exclude  such  persons  as  a  witness  on  his  own 
behalf  or  those  In  privity  with  him  against 
the  objection  of  the  adverse  party.  If  hla 
testimony  is  not  objected  to  or  he  Is  called 
by  the  other  side,  the  statute  has  no  ai^Il- 
catlon,  and  his  testimony  must  be  Judged  as 
to  competency  like  that  of  any  other  witness. 

The  Judgment  In  this  case  Is  revised,  and 
the  cause  remanded  (ftr  dlqwaltlon  according 
to  this  opinion. 

WOODSON,  P.  J.,  and  LAMM  and 
GRAVES,  JJ.,  conenr. 


MODLAGL  T.  KAXBINO  IRON  ft  FOUNDBT 
CO. 

(Supreme  Court  of  Missonri,  Division  No.  1. 
Fd>.  28.  1913.   Rehearing  De- 
nied March  IS,  1913.) 

1.  HaSTIB  AKD  SeETANT  (§  103*)— InJUBIES 

TO  EuPLOTfi— Duty  to  Keep  Tooui  in  Oa- 

DES. 

Id  a  suit  for  injuries  to  a  blacksmith,  it 
was  not  error  to  'authorize  the  jury  to  find 


that  It  was  a  part  of  Us  duty  to  keep  Us  to<^ 
In  order,  when  It  was  shown  that  be  was  mm 
ezperloieed  workman  employed  to  perform  a 
blacksmith's  ordinary  duties,  and  testified  him- 
self to  making  and  tempering  chisels  under  a 
foreman's  orders. 

[Bd.  Note.~-For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  176;  Dec.  Dig.  f  103.*] 

2.  Mastkh  and  Sebtart  (I  103*)— DnruBS  or 
BKRVAirr. 

Under  a  general  employment  the  master 
has  a  right  to  direct  his  employes  to  do  any 
and  all  thinga  within  the  scope  thereof. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  }  176;  Dec.  Dig.  1 103.*] 

a  Mastb  AMD  SBBVAirr  (I  108*)— Duties  of 
Sebtaht. 

The  master  may  trust  the  servant  to  per- 
form the  Intermedute,  ordinary,  and  timide 
duties  ItKidental  to  his  employment  and  rest- 
ing on  his  Icnowledge  and  skill. 

^id,  Note^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  1 17S:  Dee.  Dig.  1  103.*] 

4.  TBIAI.   (I  252*)— iHBTBUCnONB— Appuca-  ' 

TiOH  TO  Case. 

It  Is  error  to  instruct  on  a  proposition  of 
which  there  Is  no  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig-  II  605,  696-612;  Dec.  Dig.  1  262.*] 

6k  AFPBAI.  AMD  EbBOB  (1  1066*)— HABlII.B8a 

Dbbob  —  Ikstbuotion  Not  Suppobted  bt 
Evidence. 

In  a  suit  for  Ininrles  to  an  employ^  from 
a  defective  chisd,  which  It  waa  his  dnty  to 
keep  In  repair,  it  was  harmless  error  for  an 
instruction  to  permit  a  finding  that  he  allowed 
it  to  become  defe<diTe,  tikongh  there  was  no 
evidence  thereof. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Gent  Dig.  f  4220;  Dec.  Dig.  f  1066.*] 

6.  Mastkb  ahd  Sbbvaitt  (I  298*)  —  AoiiOB 

rOB  InjXTBIBB— iNBTBUCnONS. 

Where  it  was  the  du^  of  an  employ^,  su- 
ing for  lojuiies,  to  repair  a  defective  chisel 
with  which  he  worked,  his  objection  to  an  in- 
struction, because  it  permitted  the  Joiy  to  find 
that  he  negligently  failed  to  repair  and  trim  it. 
Is  untenable. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Gent  Dig.  H  1180-1194;  Dec  Die  i 
296.*] 

7.  Mabtbb  and  Sebvant  (I  291*)— Iirsntrc- 

TIOITS— APFUOATION  TO  GaBB. 

In  a  suit  for  Injuries  to  an  employe  In 
using  a  chisel,  wherein  he  testified  as  to  chis- 
els he  used  In  his  work,  that  he  made  tour  and 
tempered  and  r^aired  several  others,  and  an- 
other  witness  testified  there  were  several  other 
chisels  like  pUntlff  used,  and  be  made  hi»  own 
selection,  the  evidence  was  sufficient  to  war- 
rant an  ustmctioD  permitting  a  findinr  tbmt  hs 
was  suppUed  with  safe  .chisels. 
_(Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1133,  1184,  1136-1146. 
Dec  Dig.  I  291.*] 

8.  Mastxb  and  Sebvant  (I  236*)--I>tmEa  or 
Sebvakt— Repaibiho  Siicpu  Tools. 

If  a  mechanic  does  not  think  a  simnle  tool 
with  which  he  worka  ia  reaaonably  safe,  it  is 
bis  duty  to  rejpair  ft  before  uainig  it  where 
there  are  no  others  at  hand. 

[Ed.  Note.— For  oUter  cases,  see  Master  and 
^rvuit  Gent  Dig.  U  710-m;  Dea  Dig.  f 

9.  Appeal  and  Ebbob  (|  1(^*)  —  HABicm* 

EBBOB— SUBUITTZHO  QUESTION  TO  JOBT. 

In  a  suit  for  injuries  to  an  employ^,  daim- 
ed  to  be  due  to  the  negligence  of  a  fellow  serv- 
ant, wherein  uncontradicted  evidence  showed 
that  the  relation  of  fellow  servant  existed  be- 
tween plalutiff  and  another  with  whom  he  work- 
ed when  injured,  it  was  error  in  his  favor  to 
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submit  to  tbfi  Snry  the  qa«tioB  whether  tii«y 
were  fellow  serraDts. 

lEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  40u2-K)62;  Ukc  Dig.  i 
1033.^] 

10.  MaBTEB  and  SbBTANT  (I  209*)— IlfJUBIEB 

TO  Sebvant— Absuhption  07  Rise. 

An  employ^,  injured  by  a  piece  of  metal 
striking  him  in  the  eye  while  chfppinr  otF  rivet 
heads  with  a  defectiTe  chisel,  assumed  the  risk 
of  iojary  from  a  piece  of  metal  coming  from  a 
rivet  head;  and  where  it  was  not  shown 
whether  it  came  from  the  rivets  or  hia  chisel 
he  could  not  recover. 

[Ed.  Note. — For  other  cases,  see  Bfaater  and 
Servant,  Cent  Dig.  $1  663;  Dec.  Dig.  | 
20&.*] 

i^peal  from  8t  Ltmls  Glrcalt  Conrt; 
Geoi^  G.  BlttAcock,  Judge. 

Snlt  by  Lois  Modlagl  against  tiie  Keyslng 
Iron  ft  Foundry  Cominny.  From  a  judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

The  plaintiff  instituted  this  snlt  in  the 
circuit  court  of  the  city  of  St  Louis  against 
the  defendant  to  recover  |15,000  damages  for 
personal  injuries  sustained  by  him  through 
the  alleged  negUgence  of  the  latter,  A  trial 
was  had  before  the  court  and  a  Jury,  which 
resulted  in  a  verdict  and  judgment  In  favor 
of  the  defendant,  and  In  proper  time  and 
due  form  the  plaintiff  appealed  the  cause 
to  this  court 

The  petitloD  was  as  fiiUows  (formal  parts 
omitted) : 

"Plaintiff  states  that  the  defendant  Is,  and 
was  at  the  times  hereinafter  mentioned,  a 
corporation  duly  organized  under  the  laws 
of  the  state  of  Missouri,  and,  as  such,  en- 
gaged in  the  business  of  conducting  an  iron 
foundry.  Plaintiff  further  states  that  on 
or  about  tbe  8th  day  of  June,  1909,  he  was 
in  the  employ  of  the  defendant  as  Its  serv- 
ant, and  was  on  said  date  directed  by  the 
foreman  of  defendant,  who  had  authority 
from  the  defendant  to  control  the  actions 
of  the  plaintiff  and  to  give  him  orders  as  to 
the  work  which  be  was  required  by  defend- 
ant to  do,  to  assist  a  fellow  servant  by  the 
name  of  Budolph  Heerich  in  cutting  off  cer- 
tain nuts  and  rivet  heads  from  tbe  side  of 
an  iron  steel  beam;  that  the  said  fellow 
servant  was  using  a  sledge  hammer,  and  It 
became  necessary  for  the  plaintiff  to  use  a 
heavy  dllsel,  which  plaintiff  would  place 
upon  the  nuts  and  rivet  heads  which  It  was 
desired  to  remove,  and  upon  which  chisel 
the  said  fellow  servant  of  plaintiff  would 
strike  heavy  blows  with  a  sledge  hammer 
Plaintiff  further  states  that  on  said  occa- 
sion defendant  negligently  and  carelessly 
furnished  to  plaintiff  for  use  in  said  work  a 
certain  steel  chisel  which  was  not  reasonably 
safe  for  use  for  said  purpose  in  this,  to 
wit:  That  said  chisel  was  old  and  badly 
worn  down  from  long  use  and  from  the 
heavy  Udka  that  had  long  been  applied  to  It, 
and  the  top  of  said  chisel  was  worn,  cracked, 


laON  ft  FOUNDRY  cx>.  763 

rough,  and  scaly,  and  the  edges  of  the  top 
thereof  were  uneven,  worn,  and  jagged,  all 
of  which  made  said  <^isel  unreasonably  un- 
safe for  the  purposes  for  which  It  was  in- 
tended to  be  used,  because  of  danger  of 
pieces  of  the  top  of  said  chisel  breaking  off 
when  it  was  struck  heavy  licks  with  the 
sledge  hammer,  as  it  was  necessary  that  It 
should  be  struck  when  used  for  said  pur- 
pose. Plaintiff  further  states  that  the  con- 
dition of  said  chisel,  above  referred  to,  and 
the  danger  incident  to  the  use  thereof  for 
such  purposes  were  well  known  to  the  de- 
fendant, or  by  the  exercise  of  ordinary  care 
on  its  part  would  have  been  luiown  to  it 
before  it  furnished  said  thlael  to  plaintiff 
on  said  occasion. 

"Plaintiff  further  states  that  while  at- 
tempting to  use  said  chisel  for  said  purp(»e, 
and  while  he  was  holding  to  the  wooden 
handle  which  was  Inserted  through  the  hole 
near  the  top  of  said  chisel,  his  said  fellow 
servant,  Budolph  Heerich,  struck  said  chisel 
a  violent  blow  with  tbe  sledge  hammer,  as 
his  duty  required  him  to  do  in  order  to  break 
off  a  certain  nut  or  rivet  head,  and  that  as 
a  result  of  the  said  defective  condition  of 
said  chisel,  when  it  was  so  struck,  a  small 
piece  broke  off  of  the  top  of  said  chisel  and 
flew  into  the  plalntlfTs  left  eye,  inflicting 
serloqs  Injury  thereto,  so  that  it  became 
necessary  for  plaintiff  to  have  the  eyeball 
of  his  said  left  eye  entirely  removed. 

"Plaintiff  further  states  that  as  a  result 
of  his  said  injury  to  his  eye  he  was  obliged 
to  go  to  a  hoBfdtal  and  to  receive  medical 
and  surgical  treatment  for  a  long  time,  was 
confined  to  his  bed,  has  suffered  and  will 
suffer  great  pain  of  body  and  mind,  has  en- 
tirely lost  the  sight  of  his  left  eye,  has  in- 
curred and  will  Incur  large  expenses  for  the 
services  of  physicians  and  surgeons,  for  care 
and  attendance  at  the  hospital,  for  medi- 
cines, and  for  an  artificial  eye,  and  has  lost 
and  will  lose  liie  earnings  of  his  work  and 
labor,  and  as  a  result  of  the  Injury  to  and  re- 
moval of  his  left  eye  the  sight  of  his  rli^t 
^e  has  also  been  Impaired. 

"Wherefore  plaintiff  says  he  Is  damaged 
In  the  sum  of  fifteen  thousand  dollars  {¥16,- 
000).  for  whidi  sum  he  prays  Judgment 
against  defendant,  together  with  the  costs 
of  this  cause." 

Tbe  amended  answer  was  as  follows: 

"Comes  now  the  defendant  in  the  above- 
styled  cause  and,  in  answer  to  the  plaintiff's 
petition  filed  herein,  denies  each  and  every, 
allegation  therein  contained.  Further  an- 
swering, defendant  states  that  plaintiff's  in- 
jury. If  any,  was  directly  caused  by  his  own 
negligence  and  carelessness  and  the  negli- 
gence and  carelessness  of  his  fellow  serv- 
ant in  this:  That  plaintiff  and  the  said 
fellow  servant,  or  either  of  them,  careless- 
ly and  negligently  selected  and  took  for  his 
ovm  use  from  among  a  pile  of  reasonably 
safe  cblsela  a  chisel  or  tool  which.  If  unsafe. 
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plaintiff  knew,  or  by  the  exercise  of  ordinary 
care  could  bave  known,  was  unsafe. 

"Defendant  further  states  that  plaintiff 
was  employed  by  defendant  as  a  blac^mlth 
and  toolsmlth ;  that  It  was  his  duty  as  such 
bladcsmith  and  toolsmith  to  make,  repair, 
and  put  In  reasonably  safe  condition  all 
tools  used  by  himself  and  other  workmen  of 
the  defendant  before  they  were  used  by  him- 
self or  other  employes  of  defendant;  that 
plaintiff,  at  the  time  of  the  accident  alleged 
In  said  petition,  continued  to  use  a  tool 
which,  if  unsafe,  he  knew,  or  by  the  exer- 
cise of  ordinary  care  could  have  known,  was 
not  In  a  reasonably  safe  condition ;  that  said 
tool  could  have  been  repaired  and  .made  rea- 
sonably safe,  but  plaintiff  carelessly  and  neg- 
ligently continued  to  use  the  said  tool  with- 
out first  having  repaired  the  same.  De- 
fendant further  alleges  that.  If  the  small 
piece  of  steel  mentioned  In  plaintiff's  peti- 
tion broke  off  from  the  chisel  then  being 
used  by  plaintiff,  it  was  caused  to  break 
off  and  fly  therefrom  by  tlie  negligent  and 
careless  manner  in  which  plaintiff  held 
said  chisel,  and  by  the  negligent  and  care- 
less manner  in  which  plaintiff's  fellow  serr- 
ant  struck  the  same  with  the  sledge  or  ham- 
mer mentioned  In  plaintiff's  petition;  that 
said  chisel  was  so  held  and  said  hammer  was 
so  swung  that  said  chisel  was  struck  or  hit 
a  glancing  or  slanting  blow  on  the  top  there- 
of, thereby  causing  a  piece  of  same  to  break ; 
that  had  said  chisel  been  struck  directly  on 
the  top  thereof  said  piece  would  not  have 
been  caused  to  break  off  and  fly  away  from 
said  chisel. 

"For  another  and  further  defense  defend- 
ant states  that  at  the  time  of  plaintiff's  In- 
jury plalntifl  was  engaged  In  cutting  rlret 
heeds  or  bolts  from  iron  crossbeams;  that 
in  cutting  said  rivet  heads  or  bolts  small 
pieces  or  particles  of  steel  are  necessarily 
caused  to  break  away  from  and  fly  from 
said  rivet  heads,  chisel,  or  sledge;  that  the 
danger  of  being  struck  therefrom  ia  Incident 
to  and  a  part  of  plaintiff's  work,  and  was 
understood  and  known  by  plaintiff;  and 
that  plaintiff,  In  his  work  as  a  blacksmith 
for  defendant  assumed  the  risk  of  injury 
from  such  flying  particles. 

"Wherefore,  having  fully  answered,  de- 
fendant prays  to  be  henoe  dismissed,  with 
its  costs." 

The  evidence  for  the  plaintiff  tended  to 
show:  That  be  was  a  Hungarian,  and  came 
to  this  country  in  the  year  1907,  could  not 
speak  the  English  language,  and  testified  in 
tile  case  through  an  Interpreter.  That  be 
was  a  blaeksmltb  and  toolsmlth  by  trade, 
havii^  learned  the  trade  In  Burope,  and  bad 
followed  that  occupation  about  85  years. 
The  defendant  was  engaged  in  the  fbund^ 
business,  employing  scnne  16  or  IS  men,  and 
in  oonnection  therewith  It  ran  a  bladoonitli 
shop,  In  which  two  ram  were  generally  em- 
ployed-  On  June  1,  1909,  the  plalntUt  was 


employed  the  defendant  aa  a  blacksmith 
and  toolsmith  and  put  to  work  In  said  bla<^- 
smlth  shop  with  one  Bobert  Schnler,  also  a 
blacksmith  and  toolsmlth.  That  the  defend- 
ant had  a  foreman  by  the  name  of  John 
Hodecker,  who  had  chai^  and  control  of  all 
the  men  both  in  the  foundry  and  the  blat^- 
smith  shop.  That  the  foreman  employed  the 
plaintiff  for  the  defendant,  and  frequently 
during  each  day  would  give  him  orders  as  to 
work  he  wished  him  to  do.  That  as  soon 
as  plaintiff  would  complete  one  Job  of  work 
he  would  report  to  the  foreman,  and  be  would 
give  him  orders  as  to  what  he  wished  him 
to  do  next.  In  other  words,  the  foreman 
gave  blm  separate  orders  for  each  piece  of 
work  he  did.  That  Schuler  was  a  fellow 
servant,  and  had  been  employed  In  the  shop 
mucb  longer  than  plaintiff,  and  had  more 
regular  duties  to  perform.  The  plaintiff  was 
called  upon  but  a  few  tlmee  to  make  and 
temper  tools,  but  did  so  whenever  requested 
to  so  do.  That  the  foreman  never  told  him 
that  such  work  was  to  be  a  part  of  bis  regu- 
lar duties ;  nor  did  he  tell  him  that  it  would 
not  be.  That  after  working  two  or  three 
days,  and  after  making  four  or  flve  new 
chisels,  he  was,  by  the  foronan,  ordered  to 
take  some  old  chisels  and  chlppers  and  tem- 
per and  repair  them,  but  that  the  chisel 
which  subsequently  caused  his  injury  was 
not  one  of  those.  That  three  or  four  days 
after  tempering  said  chisels  and  chlppers 
the  foreman  ordered  the  plaintiff  to  go  out 
into  the  yard  and  cat  or  chip  off  some  rivet 
heads  or  bolts  from  plates  fastaied  on  the 
side  of  a  steel  beam.  One  Hea*lch  was  as- 
signed to  assist  idaintiff  In  that  woi^  That 
the  plaintiff  pi^ed  up  a  chisel  some  flve 
Indies  long  with  an  eye,  in  which  was  in- 
serted a  wooden  handle,  carried  it  out  Into 
the  yard,  and  b^n  said  work.  That  he  h^d 
the  chisel  on  the,  rivet  head  by  means  of 
the  handle,  while*  Heerlch  stmek  the  diisel 
with  a  sledge  hammer.  That  tb^  progressed 
slowly  with  said  work  on  account  of  the 
shape  of  the  chisel  they  were  ndng,  and  tor 
that  reason  the  plaintiff,  of  his  own  ToUtlon, 
returned  to  the  Shop  for  another  chisel,  ap- 
proached the  bOKib.  wb«e  Schnlw  was  at 
work,  and  where  the  dilsela  and  oOter  toola 
were  kept  by  defendant  for  use.  That  be 
asked  Schnler  If  he  had  some  otha  tool  with 
which  to  cut  off  the  heads  of  said  tiveCa. 
Tliat  Schnler  looked  under  the  brndh,  se- 
lected a  chisel  known  as  a  <dilpper,  and  band- 
ed  It  to  the  plaintiff  for  his  use.  The  plain- 
tiff accepted  the  dilsel  without  complaint^ 
returned  to  the  yard,  and  began  woric  with 
the  chisel,  assuminft  aa  he  said,  witbont 
looking  to  see,  that  it  was  suitable  and  rea- 
sonably sate  for  the  purpose^  That  shortly 
after  resuming  work,  and  Just  aftw  Hee- 
rlch struck  the  chls^  the  lOalntlff  t^lt  a 
pain  in  fals  eye.  There^upon  he  stopped  work 
temporarily  and  went  into  the  shop  and  re- 
quested some  man  thne  to  see  if  tiiere  wa» 
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not  Bomething  In  bla  eye.  Finding  nothing, 
^daintiff  returned  to  work  and  cwtlnned  to 
labor  until  12  o'clock;  and  after  luncb  he 
resumed  work,  but  was  sbortly' thereafter 
compelled  to  go  borne.  He  suffered  consider- 
ably with  his  eye  that  night,  but  returned  to 
work  the  next  morning  and  wwked  a  half 
a  day,  when  he  quit  again  and  went  to  the 
hospital  for  treatment,  where  it  was  discov- 
ered that  a  piece  of  metal  had  penetrated  his 
eyebaU. 

The  s^t  of  that  eye  was  not  only  lost, 
but  tile  ^ebalt  bad  to  be  removed.  The 
plaintiff  also  suffered  pain  In  hla  other  eye, 
whldi  is  also  weakened  from  sympathy  with 
the  Injured  eye. 

The  chisel  which.  It  Is  claimed,  caused  the 
Injiny  was  of  the  ivoper  type  for  the  pur^ 
pose  <tf  cutting  off  the  heads  of  said  bolts  or 
rivets;  that  is  not  questioned  by  either  par- 
ty; and  tbat  it  was  the  only  one  of  that  kind 
about  the  shop  of  which  the  plaintiff  had  any 
knowledge. 

Plaintiff  testified  that  the  chisel  introduced 
In  evidence  and  filed  as  an  exhibit  In  OAb 
court  Is  the  one  which  caused  his  injury; 
while  the  oral  testimcmy  below  and  a  physi- 
cal examination  thereof  by  this  court  shows 
that  the  head  thereof  Is  all  battered  down. 
Jagged  at  the  edges,  scaly,  and  craved,  clear- 
ly indicating  long  and  severe  use.  The 
evidence  failed  to  show  whether  or  not  the 
chisel  introduced  in  evidence  was  any  better 
or  wwse  than  the  others  which  were  on  hand 
and  In  the  shop  at  the  time  Sdinlw  handed 
this  one  to  plaintiff. 

The  evldoice  for  plaintiff  tended  to  show-, 
which  Is  a  well-known  ftict,  that  the  blade 
of  the  dilsd  Is  hard«ied  steel,  made  so  as  to 
cut  metal  without  dulling  the  same,  and  that 
the  head  thereof  is  made  soft  and  malleable, 
so  as  to  prevent  breaking  and  pieces  from 
flying  thmfirom  when  being  8tra<^  with  a 
sledge  or  other  heavy  metal  Instrument. 

The  evidence  for  the  defendant  tended  to 
show:  That  all  tools,  Including  the  chisels 
and  dippers  mentioned  In  the  evidence,  were 
made  in  the  blaAsmlth  shop  of  the  d^end- 
ant,  and  that  the  steel  of  which  they  woe 
made  waa  of  the  very  best  quality  of  tool 
steel  that  could  be  procured.  Tbat  the  ordi- 
nary and  general  duties  of  a  blacksmith  are 
to  make,  temper,  and  repair  any  and  all 
kinds  of  tools  and  Implements,  Including  the 
chisels  and  dippers  mentioned  In  evidence, 
which  are  used  In  and  out  of  a  blacksmith 
shop;  That  the  tools  of  the  shop  were  stor- 
ed in  proper  and  convenient  places  In  and 
about  the  premises,  and  that  each  and  all 
the  blacksmiths  employed  therein  bad  access 
thereto,  and  that  each  and  all  of  them  se- 
lected for  himself  or  themselves  any  or  all 
of  said  tools,  and  used  them  as  the  occasion 
might  require,  or  as  his  or  their  Judgment 
might  dictate  was  suitable  and  necessary  in 
the  proper  ]>erformance  of  his  or  their  du- 
ties to  the  employer.  Tbat  the  duties  of  the 


plaintiff  were  the  same  as  those  of  any  ordi- 
nary blacksmith,  and  that  he  was  under  the 
charge  and  control  of  the  foreman,  and  per- 
formed such  services,  from  time  to  time,  as 
he  was  ordered  by  the  foreman.  That  there 
was  a  pile  of  chisels,  chlppers,  or  rivet  bust- 
ers, as  they  were  variously  called,  in  the 
shop,  in  a  good  state  of  repair,  from  which 
Sdinler  selected  the  one  It  Is  claimed  caused 
the  plaintiff's  injury,  and,  If  I  correctly  un- 
dmtand  the  record,  some  of  them  were  those 
previously  made,  tempered,  or  repaired  by 
plaintiff;  but  that  point  Is  not  made  clear 
by  the  record,  folrly  Inferable^  however, 
tha-efrom,  if  I  correctly  understand  the  evi- 
dence. 

Such  additional  evidence  Introduced  as 
may  be  necessary  tor  a  proper  understanding 
of  the  legal  proposittons  presented  will  be 
stated  in  connection  therewith. 

Counsd  for  aiq)dlant  assign  but  two  er- 
rors, and  they  grow  out  of  the  action  of  the 
trial  court  in  giving  instructions  numbered 
6  and  6  in  behalf  of  the  defendant  Those 
instructions  are  as  follows: 

"No.  5.  The  court  instructs  the  Jury  that  If 
they  believe  from  the  evidence  in  this  case 
that  it  was  the  plaintiff's  duty  as  a  blade- 
smith  In  the  employ  of  the  defendant  to  re* 
pair  and  keep  In  order  tools  used  by  Urn  In 
work  performed  by  him,  and  if  yon  farther 
believe  from  the  evidence  that  the  tool  used 
by  plaintiff  at  the  time  of  his  accident  was 
defective,  and  was  allowed  to  become  so 
by  plaintiff,  or  If  yon  find  that  plaintiff 
negligently  and  carelessly  fidled  to  repair 
and  trim  said  tool.  If  yon  find  that  It  could 
have  been  repaired  and  trimmed,  then  the 
plaintiff  Is  not  entlUed  to  recover,  and  your 
verdict  most  be  fOr  the  defendant 

"No.  6.  Tbe  court  Instrncte  the  Jury  that 
if  you  find  from  the  evidence  In  this  case 
that  the  dilsel  used  by  plaintiff  at  the  time 
of  the  acddmt  was  either  sdected  Ity  him- 
self or  by  the  bla<ftsmlUi,  Robert  Sehuler, 
mentioned  In  the  evidence,  from  a  supply  of 
chisels,  some  of  whldi  were  reasonably  safe 
for  use  In  Hie  work  In  which  plalntlfl  mu 
engaged,  and  If  yon  fbrther  find  ttiat  tiie  dils- 
el waa  sdected  by  the  said  Bobert  Bchuler, 
and  that  said  Robert  Scbnler  was  a  fellow 
servant  of  the  plaintiff  and  not  a  vice  prin- 
cipal of  the  master,  thm  your  verdict  should 
be  for  the  defendant" 

Watts,  Gentry  &  Lee  and  Wm.  L.  Bohnen- 
kamp,  all  of  St  Louis,  for  appellant  EJUer- 
be  &  Brokaw,  of  St  Louis,  for  respondent 

WOODSON,  X  (after  statUig  the  facts  as 
above).  1.  Counsel  for  appellant  challenge 
the  correctness  of  instruction  numbered  S  in 
the  following  language: 

"(a)  Because  it  permits  the  Jury,  without 
any  evidence  authorizing  such  a  finding,  to 
find  that  It  was  a  part  of  the  plaintiff's 
duty,  as  a  blacksmith  in  the  employ  of  the 
defendant,  to  repair  and  keep  In  order  tools 
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used  by  him.  The  nndlspnted  eTldmce  Is 
that  plaintUTs  only  InstractioDB  to  keep  tbe 
tools  In  order  were  Instructions  given  on  a 
certain  day,  when  be  taad  been  In  defendant's 
employ  four  or  five  days,  relating  to  certain 
particular  chisels  which  were  repaired  by 
him  on  that  day,  and  which  did  n<^  include 
the  tool  by  which  he  was  injured,  and  that 
nerer  was  be  directed  to  repair  or  keep  in 
order  any  other  tools  of  the  defendant 

"(b)  The  instruction  Is  further  erroneous 
In  i)ermlttlng  the  Jury  to  find  that  the  de- 
fectlTe  chisel  which  injured  plaintiff  was 
allowed  to  become  defective  by  plaintiff. 
There  is  no  evidence  that  plaintiff  ever  saw 
that  tool  before  tbe  moment  when  he  got  it 
from  Schuler,  nor  that  he  ever  had  It  placed 
in  his  care,  or  been  ordered,  either  spedally 
or  generally,  to  keep  it  In  good  condition. 

"(c)  The  same  is  true  as  to  the  next  clause 
of  the  Instruction,  which  -permits  a  finding 
that  the  plaintiff  negligently  and  carelessly 
failed  to  repair  and  trim  said  tooL" 

We  will  consider  these  alleged  ertom  In 
Hie  order  stated. 

[1]  (a)  The  first  objection  ni^ed  to  this  In- 
Btructioa  Is,  In  our  opinion,  wholly  untena- 
ble. There  wa»  an  abundance  of  evidence 
upon  which  to  predicate  that  part  of  the  In- 
struction which  authorized  the  Jury  to  find 
that  it  was  a  part  of  tbe  plaintiffs  duty  as 
a  blacksmith  to  repair  and  keep  in  order  the 
tools  with  which  he  worked.  The  record 
shows,  without  contradiction,  that  tbe  plain- 
tiff was  a  blaf^mitb  with  35  yean*  experi- 
ence, and  that  he  was  employed  by  defend- 
ant as  a  blacksmith,  to  i)erform  tbe  ordinary 
duties  of  such,  which  every  one  knows  ia  to 
make,  temper,  and  repair  all  kinds  of  tools, 
when  broken  and  out  of  repair,  and  to  re- 
pair all  kinds  of  implements  and  machinery 
used  within  and  without  a  blacksmith  shop. 
All  mechanics,  machinists,  farmers,  and  all 
others  who  have  and  use  tools,  implements, 
and  machinery,  which  are  broken  or  other- 
wise get  out  of  condition,  take  them  to  the 
blacksmith  for  repair.  This  la  not  only  a 
daily,  but  an  hourly,  and  I  might  add  a  con- 
tinuous, occurrence.  That  being  unquestion- 
ably tm^  it  would  be  unreasonable  to  hold 
that  It  was  no  part  of  tbe  blat^f^smlth's  duty 
to  repair  his  tools,  etc,  especially  when  there 
is  no  other  class  of  persons  under  tbe  sun 
who  do  that  class  of  work.  A  ruling  to  the 
contrary  would  be  like  holding  that  it  la  no 
part  of  a  mechanic's  duty  to  sharpen  his 
tools,  or  that  the  study  of  the  law  is  no  part 
of  tbe  du^  of  a  lawyer. 

Not  only  that,  plaintiff  tesUfied  that  be  did 
make  some  of  these  chisels,  and  tempered 
othCT,  on  the  second  or  third  day  after  be 
began  to  work  for  the  defendant;  but  he 
seeks  to  escape  the  I^al  effect  of  that  evi- 
dence by  testifying  that  he  did  that  work 
under  the  special  order  and  direction  of  de- 
fendant's foreman.  Suppose  that  Is  true,  it 
was  none  the  less  a  part  of  his  duty  to  so 
4o,  just  tiM  it  was  bis  duty  to  Oo  any  and  all 


the  other  things  be  did  under  Hie  ecKalled 
special  orders  of  the  foreman.  And  In  this 
connection  it  should  be  borne  in  mind  that 
plaintiff  does  not  contend  that  he  was  not 
employed  to  do  general  work  in  the  blade- 
smith  shop,  wliicfa,  of  course,  includes  tte 
making,  tempting,  and  r^iairlng  of  tools, 
but  insists  that,  as  a  matt«  at  fact,  be  did 
no  general  work,  bnt  only  soch  woA  as  was 
specially  assigned  to  him. 

[2]  Should  it  be  conceded  that  mth  was 
the  case,  still  that  tact  would  not  change  the 
character  of  his  geneifal  employment,  for  the 
simple  reason  that  under  a  general  onploy- 
ment  the  master  has  the  legal  right  to  direct 
his  employes  to  do  any  and  all  things  that 
are  embraced  within  the  scope  of  the  gen- 
eral employment  In  fact,  that  is  usually 
what  Is  done;  the  reason  being,  as  previous- 
ly stated,  that  tbe  master  has  tbe  right  to 
conduct  bis  own  business  in  bis  own  way, 
and  to  determine  what  matters  shall  be  done 
first  and  by  whom ;  and  he  is  under  no  le- 
gal obligation  to  permit  the  employs  to  se- 
lect the  kind  of  woric  be  will  do,  or  the  time 
when  be  will  do  it 

It  should  also  be  borne  In  mind  that  there 
is  not  a  word  of  evidence  In  this  record 
which  tends  to  show  that  the  d^endant 
agreed  to  repair  any  of  the  tools  with  which 
the  plaintiff  was  to  work,  or  in  any  manner 
relieve  the  plaintiff  of  that  simple  duty 
wbldi  the  law  Imposes  upon  him. 

[9]  That  duty  of  tbe  employe  is  based  up- 
on tbe  well-known  rule  of  law  which  is  to 
the  effect  that  the  master  may  trust  tbe 
servants  to  perform  the  intermediate,  ordi- 
nary, and  simple  duties  Inddmtal  to  the 
servant's  employment  and  resting  upon  the 
servant's  knowledge  and  skill. 

Judge  Lamm,  in  speaking  for  this  court 
In  the  case  of  Forbes  v.  Dunnavant,  108  Ho. 
193,  loc.  dt  209,  95  S.  W.  934,  938,  well  stat- 
ed this  rule  in  the  following  language:  "By 
this  view  we  start  with  the  postulate  that 
a  servant  is  presumed  to  possess,  not  only 
common  sense,  bnt  certain  knowledge  pecul- 
iar to  his  trade  or  art  The  master  may  be 
presumed  to  hire,  not  only  the  bodily  servic- 
es of  the  servant  (his  hands,  eyes,  ears,  mus- 
cles, and  legs),  but  the  skill  and  knowledge 
pertainii^  to  the  servant's  art  or  trade  and 
possessed  by  tbe  latter.  Hence  it  is  steadily 
b^d  as  sound  law  that  the  master  may 
trust  the  servant  to  perform  tbe  intermedi- 
ate, the  ordinary,  and  simple  duties  Incident 
to  the  servant's  employment  and  resting  up- 
on the  servant's  knowledge  and  skiUL  For 
instance,  a  carpenter  knows  a  good  board  as 
well  as  his  master,  and  in  many  cases  bet- 
ter. A  master  buys  a  mass  of  raw  material, 
some  bad,  some  good — a  result  incident  to 
all  buying  by  the  quantity  In  market  Most 
he  be  present  In  person,  or  constructively,  at 
every  precise  moment  of  time  to  select  and 
deliver  to  that  carpenter  a.  sound  board,  so 
the  carpenter  will  not  hurt  himself  or  bis 
fellow  craftsmaUf  or  may  he  trust  that  car- 
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penter  to  select  a  good  board  from  the  mass 
of  raw  material?  We  think  there  can  be 
but  one.  answer  to  this  question.  Lord  Coke 
says:  There  are  two  instruments  either  to 
conflrm  or  impagn  all  things — reason  and 
authority.'  Certainly  reason  is  with  the  de- 
fendant In  this  case.  The  reason  of  the 
thing  lies  with  the  proposition  that  Dunna- 
Tant  coald  propetly  trust  the  judgment  of 
Forbes  and  Bedford  to  select  sound  ledgers. 
Because,  by  the  very  act  of  hiring  them- 
selves to  him,  they  held  themselves  out  as 
capable  of  doing  that  very  thing.  Authority 
lies  the  same  way.  Bowra  v.  Railroad,  95 
Mo.  loc  dt  277  [8  S.  W.  230],  Herbert  v. 
Wi^lns  Ferry  Co.,  107  Mo.  App.  loc.  clt 
299  et  seq.  [80  S.  W.  978],  and  cases  cited; 
Allen  V.  Iron  Co..  160  Mass.  657  [36  N.  E. 
581] ;  Dewey  t.  Parke,  Davis  &  Co.,  76  Mich. 
631  [43  N.  W.  644];  Beesley  v.  Wheeler  & 
Co.,  1U3  Mich.  196  [61  N.  W.  658,  27  U  R. 
A.  266];  Cregan  v.  Marstou,  126  N.  t.  668 
[27  N.  E.  952.  22  Am.  St.  Rep.  854] ;  Calla- 
han V.  Trustees.  180  Mass.  183  [62  N.  E. 
260] ;  MUler  v.  BaUroad.  175  Mass.  363  [56 
N.  E.  282];  Colton  v.  Richards,  123  Mass. 

;  Johnson  v.  Towboad  Co.,  135  Mass.  209 
[49  Am.  Rep.  458];  O'Connor  v.  Rich,  164 
Mass.  560  [42  N.  E.  Ill,  49  Am.  St  Rep. 
483].  See,  also,  the  pronouncements  of  this 
court  on  a  similar  question — the  nonreliabil- 
ity  of  the  master  where  the  servant,  a  min- 
er, is  intrusted  with  the  duty  of  inspecting 
his  own  drill  holes.  Knorpp  v.  Wagner,  196 
Mo.  637  [93  S.  W.  961] ;  Llvengood  v.  Lead 
&  Zinc  Co.,  179  Ma  229  [77  8.  W.  10771; 
Fisher  V.  Central  Lead  Go.,  166  Mo.  479  [56 
S.  W.  1107]." 

The  same  doctrine  is  announced  in  the 
following  cases:  Beckman  v.  Brewing  As- 
soelaUon,  98  Mo.  App.  555,  72  S.  W.  710; 
Miller  V.  Railway  Co.,  21  App.  DIv.  45,  47 
N.  Y.  Supp.  285;  Marsh  v.  Chickerlng,  101 
N.  T.  396,  5  N.  E.  66;  Cahill  v.  Hilton,  106 
N.  T.  512,  13  N.  E.  339;  Cregan  v.  Marston, 
126  N.  Y.  668,  27  N.  E.  952,  22  Am.  St  Rep. 
854 ;  Fatnode  T.  Barter,  20  NeT.  803,  21  Pac. 
679. 

In  the  case  at  bar  the  repair  of  the  tools 
of  the  sbop  was  simple,  and  could  be  readily 
and  easily  made  by  any  blacksmith.  In 
fact  I  never  knew,  nor  never  before  heard, 
of  one  blacksmith  repairing  these  simple 
tools  for  another.  What  would  be  the  sense 
in  taking  a  broken  or  damaged  tool  from  one 
blacksmith  shop  to  another  to  have  It  repair- 
ed, or  hand  It  to  another  smith  in  the  same 
shop  for  that  puriKise,  when  both  are  engag- 
ed Id  precisely  the  same  work,  both  for  the 
master  personally  and  for  the  master's  pa- 
trona 

To  hold  In  the  case  at  bar  that  the  bat- 
tered chisel,  mentioned  in  the  evidence, 
Bhonld  have  been  taken  to  another  shop  or 
handed  to'Schuler,  plaintiff's  fellow  servant 
In  the  same  shop,  for  repairs  would  not 
amount  to  respectable  nonsense;  yet,  if  we 
follow  ttie  oonteDtlon  of  connseil  for  plaintiff 


to  its  logical  conclusion,  that  would  be  the 
Inevitable  result,  or  we  would  be  forced  to 
hold  the  defendant  Is  liable  in  this  case  for 
having  failed  to  do  that  nonsensical  thli%. 
We  are  therefore  of  the  opinion  that  the  in- 
struction is  not  vulnerable  to  this  assault 

(b)  There  is,  as  an  abstract  legal  proposi- 
tion, some  merit  in  the  second  objection  made 
to  this  instruction,  namely,  that  there  Is  no 
evidence  preserved  in  the  record  which  tends 
to  show  that  the  plaintiff  caused  or  permit- 
ted the  chisel  in  question  to  become  defec- 
tive^ I  have  carefully  read  all  the  evidence 
presented  by  the  record,  and  have  failed  to 
find  any  evidence  whatever  tending  to  show 
that  plaintiff  caused  or  permitted  the  chisel 
to  become  defective.  The  only  reasonable 
Inference  dedudble  from  the  record  is  that 
the  chisel  was  In  the  coodittoa  in  which  we 
find  It  at  the  time  plaintiff  entered  the  serv- 
ice of  the  defaidant 

[4.  (]  To  instruct  upon  a  proposition,  which 
there  is  no  evidence  to  support  is  clear- 
ly erroneous;  but  the  view  we  have  tak- 
en of  this  cose  renders  that  error  harm- 
less, because  It  is  wholly  Immaterial  who 
caused  or  permitted  the  chisel  to  become  out 
of  repair,  as  it  was  the  duty  of  the  plaintiff, 
as  before  stated,  to  repair  the  same  before 
using  it 

[6]  (c)  The  last  objection  urged  by  coun- 
sel for  plaintiff  against  said  instruction  ia 
untenable,  for  the  reason  that  it  was  his 
duty  to  repair  all  such  tools,  when  found 
by  him  to  be  In  a  defective  condition,  before 
using  them,  in  the  absence  of  an  express 
order  to  the  contrary,  which  was  not  given 
In  this  case ;  but,  upon  the  contrary,  the  rec- 
ord discloses  the  fact,  to  be  that  the  plain- 
tiff, of  his  own  volition,  selected  the  first 
chisel  used  by  him  In  cutting  off  the  heads 
of  the  rivets  mentioned  in  the  evidence,  and 
becoming  (K)nvinced  that  it  was  not  suitable 
for  that  purpose  he  also,  of  his  own  voll- 
tlon^  returned  it  to  the  shop  and  requested 
Schuler,  his  fellow  servant,  to  hand  him  an- 
other, without  designating  the  kind,  and  in 
response  to  said  request  Schuler  handed  him 
the  chisel  which,  it  is  claimed,  caused  the 
injury.  Clearly  that  was  no  order  for  plain- 
tiff to  use  this  chisel,  and,  even  though  It 
should  be  so  considered,  still  there  is  no  pre- 
tense made  that  Schuler  had  any  authority 
to  give  any  such  order,  or  to  select  any  par- 
ticular chisel  for  blm. 

In  passing,  it  may  not  be  out  of  place  to 
add  that  the  rule  of  law  discussed  In  this 
paragraph  of  the  opinion  and  the  subdlvt- 
sious  thereof  should  not  be  confounded  with 
that  rule  which  requires  the  master  to  fur- 
nish bis  servant  with  a  reasonably  safe  place 
In  which  to  work  and  reasonably  -safe  In- 
strumentalities with  which  to  labor.  Under 
that  rule  the  servant  has  nothing  whatever 
to  do  with  the  place  or  the  instraments  with 
which  he  works;  and  In  most  cases,  if  not 
In  all,  be  has  no  control  whaterer  over 
ther,  nar  authority  to  make  or  repair  the 
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■ame,  and  In  all  probaUUtr  bu  no  kmnri- 
edge  or  experience  along  those  lines. 

Bnt  In  tbe  case  at  t>ar,  as  previoaslr  stat- 
ed, and  In  like  cases,  Uie  vety  natnre  of  tlie 
serranf  s  occupation  requires  taim  to  make^ 
repair,  and  use  this  character  of  Instmments 
as  tba  means,  If  not  the  sole  meam^  by  iMxik 
he  dlsdiai^  his  dntlee  to  the  master;  and. 
In  fact,  In  many,  if  not  in  the  great  ma- 
jority, of  the  cases  the  servant  knows  more 
and  is  by  Car  more  experienced  In  making, 
repairing,  and  xt^ng  such  tools  and  Instru- 
ments than  Is  the  master  himself,  who  often 
has  no  knowledge  or  experience  along  those 
lines,  and  who  does  and  mnst  depend  upon 
his  employes  who  are  skilled  In  those  matters 
to  do  his  bidding,  under  the  snpenrlMon  and 
control  of  a  general  foreman. 

Tbe  rale  of  law  involved  in  the  case  at 
bar  Is  hot  an  exception  to  the  rule  which  re- 
quires tbe  master  to  fumlah  his  servants 
with  a  safe  place  and  vrlth  reasonably  safe 
Instrumentalities  with  which  to  labor,  but 
Is  Itself  elemmtary  in  character,  and  It  is 
as  old  and  as  well  founded  In  our  Jurlspru- 
dence  as  is  the  law  of  safe  place  and  safe 
Instmments.  We  are  therefore  of  the  opin- 
ion that  there  Is  no  reversible  error  In  this 
instruction. 

2.  Counsel  for  plaintiff  enter  two  objec- 
tipns  against  instruction  numbered  6,  pre- 
viously copied,  which  are  stated  in  the  fol- 
lowing Language: 

"(a)  It  perinits  a  finding  that  there  was  a 
supply  of  cMsela,  some  of  which  were  rea- 
sonably safe  for  use  In  tbe  work  in  which 
plaintiff  was  engaged,  and  that  Schnler  or 
plaintiff  selected  the  chisel  in  question  from 
such  supply.  There  was  no  evidence  on 
which  to  base  this  part  of  the  Instruction, 
because,  while  defendant  showed  that  it  bad 
three  chisels  of  the  type  of  the  one  which 
injured  plaintiff.  It  did  not  offer  any  evi- 
dence from  which  the  jury  could  find  that 
any  one  of  the  three  was  reasonably  safe 
for  the  work  In  which  plaintiff  was  engaged. 

"(b)  The  next  and  most  glaring  fault  of 
this  instruction  is  that  It  set  the  Jurors  up 
as  Judges  of  law  instead  of  Judges  of  Act, 
and  submitted  to  them  the  question  as  to 
wbetber  the  plaintiff  and  Schuler  were  fel- 
low servants;  for  it  proceeds  as  follows: 
'And  if  you  further  find  that  the  chisel  was 
selected  by  said  Robert  Schnler,  and  that 
said  Robert  Schuler  was  a  fellow  servant  of 
the  plaintiff  and  not  a  vice  principal  of  the 
master,  then  your  verdict  should  be  for  the 
defendant' " 

(a)  Attending  the  first:  This  objection  com- 
plains of  the  instruction  because  it  author- 
ized the  Jury  to  find  that  there  were  other 
chisels  on  hand  which  were  reasonably  safe 
for  the  purpose  of  cutting  the  rivets  men- 
tioned, when,  as  luEdsted  by  counsel,  there 
was  no  evidence  upon  which  to  base  it 

[7}  Counsel  have  certainly  overlooked  some 
of  the  evidence,  for  plaintiff  himself  when 


testifying  regarding  the  ddsds  wUdi  he 
was  using  in  doing  this  work,  stated  that 
be  had  made  four,  tempered  and  repaired 
some  two  or  three  others,  presumably  of  the 
same  typo  as  those  used  by  him,  tor  otiti^- 
wlse  tiiere  would  have  beea  no  point  la  testi- 
fying In  regard  to  than;  and  dtfendanPa 
witness  Schuler  testified  that  there  were  two 
or  three  other  chisels  of  the  same  diaracter 
there  at  the  time,  and  that  plalntllt  made 
bis  own  sdectlon.  That  evidence  was  dear- 
ly suffldoit  upon  which  to  base  said  Instmo- 
tion. 

[t]  But;  lnd^>aidait  of  all  of  Oat,  it  was 
wholly  immaterial  whether  there  were  other 
chisels  there  or  not,  for  the  simple  reason 
that,  If  ttiey  were  not  there,  then  it  be- 
came the  plain  dn^  of  the  plaintiff  to  re- 
pair the  one  he  had  before  nslng  it.  If  he 
thought  or  believed  It  vras  not  reasonatdy 
safe  for  the  purposes  for  which  he  Intended 
to  and  did  use  It  There  is  no  merit  In  this 
objection. 

(b)  The  next  objection  lodged  against  thla 
instruction  is  equally  destitute  of  all  merit 
It  is  complained  that  it  erroneously  sub- 
mitted to  the  Jury,  Instead  of  the  court,  the 
question  as  to  whether  or  not  Robert  S^uler 
was  a  fellow  servant  of  the  plaintiff. 

[II  After  a  careful  reading  of  the  entire 
evidence  in  the  case,  we  are  satisfied  that 
the  action  of  the  court  in  Bubmlttlng  that 
question  to  the  Jury  was  erroneous;  but  un- 
fortunately for  the  plaintiff  the  error  was 
committed  in  his  favor,  and  not  against  Mm. 
TM  uncontradicted  evidence  is  that  they 
were  f^low  servants,  and  there  was  not  a 
edntillB  of  evidence  tending  to  show  that 
Schuler  was  a  vice  principal.  The  plaintiff's 
statement  of  the  case  concedes  that  fact  by 
the  use  of  tbe  foUovring  language:  "Def aid- 
ant employed  16  or  18  men  about  the  work 
In  the  foundry,  and  amongst  them  a  black- 
smith named  Robert  Schuler.  There  was  a 
foreman  named  John  Hodecker,  who  had 
charge  of  all  ttie  men,  including  the  plain- 
tiff." Brery  word  of  that  statement  is  fully 
supported  by  the  evidence  and  shows  con- 
clusively that  Schuler  was  the  fMlow  serrant 
of  the  plaintiff. 

[1 1]  3.  There  is  a  third  and  final  reason  wby 
the  Judgment  of  the.  circuit  court  should  be 
affirmed,  and  that  is  the  evidence  tends  no 
more  to  show  that  the  piece  of  metal  which 
struck  and  destroyed  plaintiff's  eye  came 
from  the  chisel  than  that  It  came  from  the 
rivets,  which  were  being  chipped  off  by  the 
use  of  the  chisel.  This  is  not  denied,  except 
in  that  it  is  claimed  that  the  orlgbial  an- 
swer of  the  defendant  which  plaintiff  in- 
troduced in  evidence,  admits  that  fact;  but 
upon  an  examination  of  the  answer,  as  an 
entirety,  we  are  satisfied  no  such  admission 
was  intended,  but  upon  the  contrary,  the 
answer  pleaded  the  fact  to  be  that  the  plain- 
tiff's eye  was  injured  by  a  piece  of  naetal 
that  came  from  a  xivet  bead,  while  It  was 
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bdof  cot  ott  by  means  of  said  dilsel,  whl(^ 
was  one  of  the  risks  incident  to  the  plaln> 
tilTs  employment,  and  wUdi,  under  flie  law, 
be  assumed. 

Finding  no  reTendble  error  in  the  record, 
the  Jndgmott  shotild  be  affirmed;  and  It  if* 
BO  ordered.  All  eoaear. 


JACKSON  T.  JOHNSON  et  aL 

(Supreme  Court  of  Missouri.    DirisioD  Na  1. 
Dec  24,  1012.   Oa  Motion  for  Re- 
hearinf ,  March  16,  1918J 

1.  QumxHa  Trau  Q  M*)— FKimoir— Snr- 

nonitcY. 

A  petition  under  Lam  1897,  p.  74  (Ret. 
St  UW.  i  6G0),  to  quiet  tlUe,  othvvisB  good, 
is  not  rendered  insumcient  by  Uie  statement  of 
legal  conclaaions  and  a  prayer  tia  relid  not 
appropriate  under  that  act 

[Ed.  Mote.— For  other  eases,  see  Quieting  Ti- 
tle, Cent  Dig.  SI  6&-72,  76.  77;  Dec  Dig.  1 


2.  PuEADina  (i  400*)  —  Pximoir  —  DEntois— 
Waives. 

L'nder  Rev.  St  1909,  |  1800,  which  author- 
izes demurrer  to  a  petition  on  specified  grounds, 
and  which  provides  Uiat  an  objection  not  taken 
by  demurrer  or  answer  shall  be  deemed  to  have 
been  waived,  jtdnder  of  issue  on  the  merits 
waives  all  defects  in  the  petition  excepting  ob- 
jections that  it  does  not  state  a  cause  of  action 
and  that  the  court  has  no  jurisdiction. 

[Ed.  Note.— For  othw  cases,  see  Pleadloc, 
Cent  Dig.  11 186fr-136e.  1S61-186S,  ISOT-im 
1386;  Dec  Dig.  i  400.*] 

8.  EXEODTOBS  AHD  ADMZHIBiaaXPBS  Q  887*)— 
ADKINISIKATIOn  SAUS  —  VaUDITT  —  WANT 

OF  NonCK. 

An  order  for  an  administrator's  sale  to  pay 
debts  of  decedent  is  void  If  perstmsl  notice  was 
not  served  on  resid«it  hdrs  as  reqaired  by  B«v. 
St  1900,  i  1C2 ;  notice  merdy  by  publication 
being  insufficient 

[Ed.  Note.— For  other  cases,  see  Executors 
and  AdminiBtrators.  Cent  Dig.  ||  1397-1400; 
Dec  Dig.  i  337.«] 

4.  EXEOtrrORB  and  ADUINISmATOBS  ^  307*>— 

AoioHiffrKATiON  Sales— Validity. 

A  deed  of  an  administrator  de  bonis  non 
under  Rev.  St  1899,  |  167.  based  on  a  sale 
made  by  the  original  administrator,  is  void, 
where  it  does  not  recite  a  petition  for  such  deed 
as  provided  for  by  such  section,  snd  where  it 
is  based  on  a  report  of  sale  filed  by  the  adminis- 
trator de  bonis  non,  and  not  by  the  administra- 
tor as  provided  for  by  sscthm  167. 

[Bd.  Note.— For  other  eases,  see  Execotmw 
and  Administrators,  Cent  Dig.  H  1Q08-1604; 
Dec  Dig.  I  397.*] 

5.  OUABDIAn  AND  WaBD  Q  111*)  —  OUABD- 

iak'b  Sale— Validitt. 

A  guardian's  deed  is  void  If  based  on  a 
sals  not  antiiorised  by  law  and  not  approved 
by  the  court;  the  sale  being  intended  solely  to 
divest  the  wards  of  their  title. 

nSd.  Note.r-For  other  cases,  see  Guardian  and 
Ward,  Cent  Dig.  ^  180^;  Dec  Dig.  f 
111.*] 

6.  MOBTOAQES  (I  1*>— NAT0BE. 

A  mortgage,  though  in  form  a  convey ance 
of  the  legal  estate,  la  In  substance  only  a  pledge 
of  the  land  for  the  mortgage  debt 

[Ed.  Nota— For  ottier  cases,  sss  Mortmes, 
Cent  Dig.  1 1;  Dec  Dig.  |T*F 
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7.  Bills  and  Notes  Q  170*>— Ikdobbiiibht 

roB  Collection— EnxcT. 

Indorsement  d  a  note  fbr  eoUectfon  limits 
its  transfer  to  that  purpose  and  destroys  its 

negotiability. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  |  868 ;  Dec  Dig.  |  170.*] 

8.  MoRxaAQES  a  S72*>— Sales— Tauditt. 

A  sale  under  a  deed  of  trost  is  void,  where 
it  appears  tliat  the  note  secured  was  paid  and 
waa  never  owned  by  tbe  person  recited  as  owner 

in  the  trustee's  deed. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  S§  1102,  1103,  1106-1117;  Dec  Dig. 
i  872.*] 

Appeal  from  Circuit  Court,  New  Madrid 
Connty ;  Henry  C.  BUey,  Judge. 

Action  by  John  W.  Jackson  against  Horrell 
Johnson  and  others.  Judgment  for  defend- 
ants, and  plaintiff  ai^eals.  Reversed  and 
remanded. 

One  Lot  Fletchor,  who  Is  the  common 
source  of  title  ot  tbe  parties  to  thte  suit  was. 
□p  to  tbe  time  ot  bla  death,  a  resident  of 
New  Madrid  comity.  In  Deconber,  1881,  be 
purchased  from  W.  R.  Beardeley,  a  resld^t 
of  Morlc^,  Scott  4K>unty,  Mo.,  for  tbe  sum  of 
91,000,  the  400  acres  of  land  wbicb  Is  the 
subject  ct  this  suit,  tc^etber  with  another 
tract  of  48  acres.  Of  tbe  purchase  money 
be  paid  tn  cash  fSOO,  and  made  two  ivomis- 
sory  notes  to  Beardsley,  each  for  tbe  sum  of 
$360,  wltli  Interest  at  tbe  rate  of  6  per  csnL 
per  annum,  and  secured  tbelr  payment  by  a 
deed  of  trost  on  tbe  land.  Botb  were  dated 
December  28, 1891,  and  one  of  them  was  due 
in  12  months  and  the  other  In  21'  months. 
The  land  was  timbered,  and  Sir.  Fletcher  cut 
and  hauled  out  something  IObb  two  barge 
,  loads  of  the  timber,  which  lay  on  the  banic 
of  tbe  river  at  the  time  of  his  death.  Tbls 
amounted  to  somewhere  in  tbe  neighborhood 
of  200,000  feet  He  died  February  6,  1892, 
leaving  a  widow,  Mrs.  Martha  Fletcher,  who 
afterward  married  John  Cobb,  and  tbe  fo!< 
lowing  named  cUldrai,  aa  bla  only  heirs: 
Ruth  Fletcher,  bom  In  1881 ;  Ida  Fletcher, 
bom  in  1882;  Pearl  Fletcher,  bom  In  1883; 
Mattle  Fletcher,  bom  in  1884 ;  Battle  Fletch- 
er, bom  in  1886;  and  WllUam  Leslie  Fletch- 
er, bom  in  1890.  Before  tbls  salt  was  insti- 
tuted Ruth  married  one  Jean  Flowers.  Ida 
married  John  Keene,  Mattle  married  James 
Keene,  Pearl  married  Osner  Cobb,  and  died 
in  1900,  leaving  no  surviving  child,  Hattle 
married  Ed.  Ward,  and  Leslie  was  ^gle  at 
the  time  of  the  triaL  Upon  the  death  of 
Lot  Fletcher  his  brother  Harvey  Fletcher 
WAS  appointed  by  tbe  probate  court  for  New 
Madrid  county  the  administrator  of  hia  es- 
tate, which  he  thereupon  took  into  his  pos- 
session and  proceeded  to  administer.  The 
record  shows  that  In  addition  to  the  land 
Involved  in  tills  suit  the  administrator  In- 
ventoried 204^  acres  of  other  lands  in  New 
Madrid  county.  He  sold  the  corn  crop  of 
1881  for  $1,268.35,  and  sold  ash  and  cotton- 
wood  timber  wblsHx  bad  been  cut  by  intestate 
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to  tile  amoant  of  '$1.64&21,  and  bad  otber 
persooal  property  appraised  at  $1,030.  The 
administrator  also  sold  to  one  Jesse  W.  Spies, 
a  lumber  and  mill  operator  In  Cairo,  IIL,  the 
standing  timber  on  the  448  acres.  The  con- 
Blderatton  ot  this  sale  la  one  ot  tbe  mattwa 
in  dispute. 

The  reoorda  of  the  New  lladrld  probate 
court  contain  the  following  entry  oa  of  the 
February  term,  1891:  "A.  O.  Cook,  one  of  the 
creditors  of  said  estate,  presents  a  petition 
for  the  sale  of  the  real  estate  of  said  Lot 
Fletcher  to  pay  the  debts  of  said  Fletcher,  and 
the  court  finding  that  the  personal  property 
heretofore  sold  is  entirely  Insufficioit  for  the 
payment  of  the  debts  allowed  against  said  es- 
tate, It  is  now  ordered  that  the  said  adminis- 
trator proceed  at  once  to  sell  the  real  estate 
as  by  law  directed."  This  Is  the  only  mention 
in  the  record  of  Mr.  Cook  or  bis  petition.'  At 
the  same  term  an  order  of  publication  is- 
sued, recltlDg  that  it  was  made  upon  the  pe- 
tition of  Harvey  Fletdier,  administrator  of 
the  estate  of  Lot  Fletcher,  deceased,  for  an 
order  of  sale  of  certain  real  estate  described 
in  It,  Indudlng  that  here  In  suit,  and  was  re* 
turned  with  proof  of  publication  on  February 
17th  and  24th  and  March  Sd  and  lOtb  and 
ITtb.  At  the  May  term,  1894,  an  order  of 
sale  was  made  upon  this  notice.  The  record 
contains  no  direction  for  any  other  notice 
than  this,  nor  do  the  files  contain  any  such 
notice.  The  heirs  of  Lot  Fletcher  whose 
Interests  are  invol/ed  In  this  suit  testified 
that  no  personal  notice  was  given. .  On  Feb- 
ruary 11,  1895.  the  probate  court  ordered 
L.  Newbauer,  public  administrator,  to  take 
charge  of  the  estate  of  Lot  Fletcher  as  ad- 
ministrator de  bonis  non.  On  March  16th, ; 
Mewbauer  pres^ted  "his  settlement  as  ad- 
ministrator of  the  estate  of  Harvey  Fletdier, 
deceased,  former  administrator  of  the  estate 
of  said  Lot  Fletcher,  deceased,  which  is  ex- 
amined and  approved." 

On  March  16th  is  the  following  entry:  "In 
the  Matter  of  Estate  of  Lot  Fletcher,  De- 
ceased; L.  Newbauer,  Administrator  De  Bo- 
nis Non.  Report  of  Sale  of  Real  Estate: 
Now  comes  L.  Newbauer,  administrator  de 
bonis  non  of  the  estate  of  Lot  Fletcher,  de- 
ceased, and  flies  his  report  of  sale  of  the 
real  estate  made  to  Harvey  Fletcher,  former 
administrator  of  the  estate  of  said  Lot  Fletch- 
er, deceased,  said  Harvey  Fletcher  having 
died  after  making  sale  of  the  real  estate  de- 
scribed Id  order  by  this  court,  all  of  which 
is  approved  and  confirmed,  and  the  said  ad- 
ministrator de  bonis  non  is  ordered  to  exe- 
cute, acknowledge,  and  deliver  to  W.  W.  Pin- 
nell  a  deed  in  due  form  of  law,  conveying  to 
the  said  W.  W.  Pinnell  all  the  right,  title 
and  Interest  which  the  deceased  bad  In  same 
at  the  time  of  bis  death  In  the  following  de- 
scribed real  estate:  The  southwest  quarter 
of  section  16  In  township  22,  north  of  range 
15  east,  containing  160  acres;  and  also  to 
execute,  acknowledge  to  O.  L.  Mitchell  a  deed 
in  due  form  of  law*  conveying  to  the  said 


a  L.  MitcheU  all  the  xim,  title  and  Interest 
whldi  the  deceased  nad  In  the  seme  at  tb» 
time  of  bis  death  In  the  following  described 
real  estate,  to  wit:  The  east  half  of  eonth- 
west  quarter  and  east  half  of  sectKm  10  In 
township  22,  range  15  east,  containing  400 
acres;  it  having  been  satlsilBctorlly  proven 
to  the  court  that  said  sale  was  legally  and 
fialrly  conducted  pursuant  to  the  ontor  of 
the  court,  and  In  accordance  with  the  stat- 
ute." The  report  of  sale  rtferred  to,  after 
describing  the  land  and  mak<ng  some  formal 
statements  not  important  here,  states.  In  sub- 
stance, that  Harvey  Fletcher,  as  administra- 
tor, sold  the  land  on  November  18,  1894,  aft> 
er  having  had  the  same  aivralsed  t^^  C  L. 
BUtchell.  W.  W.  Pinnell,  and  Ciharles  Green, 
three  disinterested  hooseholders,  and  glyen 
four  weeks*  notice  by  advertislnc  In  a  news- 
paper published  in  the  county,  and  that  at 
the  sale  William  W.  Pinnell  purchased  the 
160  acres  not  Induded  in  this  suit  for  the 
sum  of  9S0,  and  a  L.  Mltehell  was  the  high- 
est bidder  tor  the  400  acres  Included  In  this 
suit  for  the  sum  of  $5,  subject  to  the  lien 
of  a  deed  of  trust  for  1700,  to  William  Beards- 
ley,  and  that  the  purchasers  had  compiled 
with  the  terms  of  their  purchases  respec- 
tively. This  report  was  veriflbd  by  the  affida- 
vit of  Newbauer,  stating'  that  he  was  not 
Interested  In  the  property  sold  except  as 
stated  In  said  report  The  report  also  stat- 
ed that  Harvey  Fletcher  died  on  the  1st  day 
of  December,  1004.  The  order  of  siOe  recited 
in  this  report  states  that  notice  of  the  ap- 
plication had  been  published  In  the  Weekly 
Record,  etc,  but  mentions  no  personal  notice 
to  the  bdrs. 

On  April  0,  18^  the  tollowliv  entry  was 
made  in  the  records  of  the  New  Madrid  pro- 
bate court  in  vacation:  "It  appearing  to  the 
court  that  Ida  B.  Fletcher,  Ivy  P.  Fletch- 
er, Mattie  L.  Fletcher,  Hattie  M.  Fletcher 
and  William  L.  Fletoho-,  minor  heirs  of  Lot 
Fletcher,  deceased,  have  no  curator  of  their 
respective  estates  derived  from  their  father, 
It  is  ordered  that  Louis  Newbauer  be  and  Is 
hereby  appointed  curator,  who  Is  ordered  to 
take  charge  of  said  minora  at  once."  At 
the  May  term  there  Is  an  entry  stating.  In 
substance,  that  the  curator  filed  an  inven- 
tory showing  that  he  bad  no  personal  estate 
in  his  hands  belonging  to  the  minors,  and  ask- 
ing for  a  sole  of  their  real  estate,  and  it 
was  thereupon  "ordered  by  the  court  that 
said  curator  be  and  is  hereby  authorized 
and  empowered  to  sell  the  real  estate  at 
tber  public  or  private  sale,  first  having  the 
same  appraised  according  to  law,  for  not  less 
than  three-fourths  of  the  appraised  value 
thereof,  for  ca^,  and  report  his  proceedings 
therein  to  the'court  at  the  next  term  there- 
of." At  the  following  term  (the  children  hav- 
ing no  further  use  for  a  curator),  Newbanw 
filed  his  final  settlement  and  was  discharged. 
In  this  settlement  he  charges  hlms^f  with 
the  "amt  rec'd  for  parents'  eq.  of  redemption 
in  land  conveyed  by  deed  of  trust;  95.Q(K  and 
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takes  credit  for  probate  fees  to  amoiuit  of 
$QjOO,  leaving  talance  dn^  on  estate  noth- 
ing.'" In  connectl<m  with  thto  last  "Bale," 
the  appraisement  values  the  400  acres  sold 
at  96,  '*8abject  to  a  deed  of  tmst  for  $400." 
The  paper  on  file  as  a  report  of  this  sale  Is 
neither  sworn  to  nor  signed,  and  does  not 
state  either  the  price  at  which  the  land  was 
sold  nor  the  name  of  the  purchaser.  There 
Is  no  record  of  the  approval  of  a  report  of 
sale  by  the  court 

On  the  12th  day  of  Augnst,  1895,  New- 
baner.  as  curator  of  the  estate  of  Rnth  Fletch- 
er, Ida  B.  Fletcher,  Ivy  P.  Fletcher,  Mat- 
tie  Fletcher,  Hattle  Fletcher,  and  WUllam 
li'letcber,  minors,  made  a  deed  In  the  usual 
form  of  a  guardian's  deed  reciting  a  private 
sale  and  pnrportiniE  to  convey  the  Interest 
of  his  wards  In  the  400  acres  described,  to 
J.  W.  Spies. 

Mr.  Spies  states  In  his  testimony  given 
for  defendants  that,  having  paid  the  first 
of  the  two  Beardsley  notes  out  of  moneys 
going  to  the  Lot  Fletcher  estate  as  payment 
for  the  standing  timber  he  purchased  from 
It,  he  "took  up"  or  "bought"  the  second  note 
to  protect  himself  and  this  timber  and  keep 
any  one  else  from  foreclosing.  He  thought 
he  could  hold  It  until  he  got  his  timber  ofiF. 
He  did  not  consider  it  worth  anything  with 
tlie  timber  off,  "with  all  the  tops  and  every- 
thing we  left  on  It"  The  history  of  both 
these  notes  Is  more  fully  developed  by  tbe 
testimony  of  Mr.  J.  J.  Hunter,  another  wlt^ 
ness  for  defendants  who  was  cashier  of  tbe 
Scott  County  Bank,  at  Morley,  Mr.  Beards- 
ley'4  home  town.  Being  shown  the  second 
note,  he  said  that  his  bank  bought  it  from 
Mr.  Beardsley  before  Its  maturity,  and  that 
when  It  wad  due  he  sent  It  to  tbe  People's 
Baidc  of  New  Madrid  (of  which  Mr.  I^ee 
Hunter  was  cashier),  and  It  was  paid.  The 
Scott  County  Bank  got  the  money.  He  also 
stated  that  the  other  note  was  held  by  his 
bank,  and  was  collected  directly  through  tbe 
City  National  Bank  at  Cairo.  The  second 
note,  which  was  In  court  contained  four  in- 
dorsements, stated  in  the  record  as  follows: 
"For  value  received,  I  assign  the  within  note 
to  Scott  Couuty  Bank.  William  B.  Beards- 
less.  And  furtiier  Indorsed  by  Lee  Hunter, 
Cashier,  or  order  for  collection.  Scott  coun- 
ty Bank,  Morley,  Missouri.  August  16,  1894, 
pay  the  City  National  Bank  of  Cairo  or  or- 
der for  value  received  without  recourse. 
People's  Bank.  Lee  Hunter,  Casbler.  With- 
out recourse,  J.  W.  Spies."  Mr.  Spies,  after 
having  ftlled  to  induce  Mr.  Mot^  the  trustee 
In  the  BeardGdey  deed  of  bust,  to  exercise  his 
power,  procured  the  sale  of  tbe  418  acres  of 
land  by  tbe  sheriff  of  New  Madrid  county, 
tbe  Bttbstltnte  provided  by  the  terms  of  the 
Instrument  and  became  the  purchaser  at  the 
price  of  917.S0.  The  trustee's  deed,  made  to 
him  by  the  sheriff  on  June  24. 1885,  recited  a 
public  sale  as  of  that  day,  upon  default  In 
the  vtymeat  of  both  notes.  Spies  and  vrtte. 


on  August  6,  1899,  conveyed  the  400-acre 
tract  to  the  defendant  Johnson  and  one 
Amos  L.  Phillips  for  the  stated  consideration 
of  $1,100.  On  November  2,  1001.  PhUIlpe 
and  wife  by  warranty  deed,  reciting  a  consid- 
eration of  $1,  conveyed  the  undivided  one* 
half  of  the  same  land  to  Johnson.  C.  L.  Mit-. 
cheU,  by  quitclaim  deed  dated  April  3.  1895. 
for  the  recited  conslderatltm  of  $1,  conveyed 
hie  interest  in  the  land  purchased  by  him  at 
tbe  administrator's  sale  to  Spies.  Further 
facts  will  be  stated  In  tbe  opinion  as  refei^ 
euce  to  them  may  become  necessary. 

John  A.  Hop^  of  St  Louis,  for  appellant 
Russell,  Deal  A  Joslyn  and  J.  J.  Enssell,  all 
of  Charleston,  tor  respondents. 

BROWN,  a  (after  stating  the  facts  as 
above).  [1]  1.  It  Is  evldent  that  In  attempt- 
ing to  sell  this  land  through  the  instrumen- 
tall^  of  the  probate  court  no  consideration 
was  had  for  the  rights  or  Interests  either 
of  the  creditors  of  the  estate  of  Lot  Fletch- 
er or  of  his  Infant  heirs.  The  sole  and  only 
possible  object  of  either  proceeding  was  to 
take  from  these  children  such  Interest  as 
they  liad.  and  to  transfer  it  to  some  one  who 
stood  in  better  position  than  th^  to  control 
the  instrumentalities  to  which  the  law  con- 
fided their  care  and  protection.  This  is  Il- 
lustrated by  the  pretense  to  sell  the  land 
at  guardian's  sale.  Harvey  Fletcher,  who 
was  ai^lnted  by  the  court  the  curator  of 
the  estate  of  these  minora  in  1893,  died,  and 
on  April  9,  1895,  Newbauer,  the  public  ad- 
ministrator, was  appointed  curator  of  the 
Bve  younger  children  in  his  stead.  On  May 
20,  1895,  apparently  without  having  given 
bond,  be  filed  an  Invoktory  and  petition  fbr 
the  sale  of  the  real  estate,  stating  that  he 
had  no  personal  estate  In  his  hands  be- 
longing to  them,  and  it  was  thereupon  order- 
ed by  the  court  that  be  be  authorized  to 
sell  the  real  estate  at  either  public  or  pri- 
vate sale  and  report  his  proceedings  at  the 
next  term.  At  the  Augnst  term  of  the  same 
year,  and  on  August  20th,  he  filed  his  **first 
and  final  settlement"  as  curator  of  the  six 
belrs,  la  which  the  only  charge  against  him- 
self was  $5,  the  proceeds  of  this  real  estate^ 
and  the  only  credit  probate  f6es  to  the 
amount  of  95,  leaving  "balance  on  estate, 
nothing."  This  settlement  wu  approved,  and 
he  was  thereby  dlsdiarged.  In  the  mean- 
time his  only  act  as  such  guardian  had  been 
to  have  the  land  appraised  at  $5  and  to  s611 
it  at  private  sal^  to  Mr.  Spies  for  the  same 
amount 

This  farce  has  Its  counterpart  in  tbe  sale 
<a  the  same  land  for  IS  by  tbe  administrator 
to  one  ot  the  appraisers.  Such  laroceedtngs, 
however,  havlDg  fOr  thdr  object  the  ^ver* 
slon  of  the  processes  of  law  to  Improper 
purposes,  have  sometlmeB  been  perpetrated 
with  such  skill  and  attention  to  prescribed 
formalities  as  to  afford  to  purchasers  who 
have  not  participated  in  or  had  knowledge, 
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express  or  by  legal  bnpUcatton,  of  th^ 
wrongful  character,  the  foandation  upon 
which  to  establish  unassailable  titles;  and 
the  Inquiry  arises  as  to  whether  or  not 
sncb  a  result  has  been  secnred  in  this  case. 
This  suit  was  Instituted  after  the  passage 
of  the  act  of  March  16,  1897.  entlUed  "An 
act  to  enlarge  the  Jurisdiction  of  courts  of 
record  in  suits  to  determine  and  quiet  the 
title  to  real  estate."  Laws  of  Ho.  1897,  p. 
74:  B.  S.  1899,  i  650.  It  provides  as  fol- 
lows: "Section  1.  Any  person  claiming  any 
title,  estate  or  lutorest  in  real  property, 
whether  the  same  be  legal  or  equitable,  cer- 
tain or  contingent,  preset  or  in  reversion, 
or  remainder,  whether  in  possession  or  not, 
may  institute  an  action  against  any  person 
or  persons  having  or  claiming  to  have  any 
title,  estate  or  interest  In  such  property, 
whether  In  possession  or  not,  to  ascertain 
and  determine  the  estate,  title  and  Interest 
of  said  parties,  respectively,  In  such  real 
estate,  and  to  define  and  adjudge  by  Its  Judg- 
ment or  decree  the  title,  estate  and  Interest 
of  the  parties  severally  In  and  to  such  real 
property."  Section  6  declares  the  act  to 
be  remedial  in  Its  character,  and  that  It 
takes  the  place  of  statutes  which  had  failed 
in  thedr  object;  so  that  it  Is  only  obeying 
the  express  Intention  of  the  Legislature  to 
give  it  such  interpretation  as  will  aid  In  the 
accomplishment  of  the  purposes  of  Its  en- 
actment.  It  also  provides  that  the  proceed- 
ings in  such  cases  shall  conform  in  all  re- 
spects to  Oie  provlsionB  of  the  existing  Ctvll 
Code. 

[2]  The  petition  avers  title  in  fee  in  the 
plaintiff,  and  tbat  the  defendant  Johnson 
claims  title  under  certain  proceedings  which 
are  distinctly  alleged  to  be  void  at  law,  and. 
If  not,  to  be  voidable  In  equity.  It  asks 
the  court  "to  adjudge  and  decree  plaintiff 
and  said  HatUe  and  William  Fletcher  to 
have  title  in  fee  to  said  land,  and  to  further 
adjndge  and  decree  that  defendant  has  no 
title  or  Interest  whatever  in  said  land  or 
any  part  thereof,  except  the  dower  inta«st 
of  Martha  A.  Fletcher,  widow  as  aforesaid." 
These  allegations  and  the  prayer  for  relief, 
quoted,  seem  to  include  everytiUng  required 
by  the  act  of  1897,  and  they  lose  nothing, 
In  this  respect,  by  combination  with  state- 
ments of  legal  conclusions  and  demands  for 
relief  not  appropriate  to  that  act,  which  la. 
by  Its  terms,  applicable  to  legal  and  equita- 
ble titles.  The  Code  provides  (B.  8.  1909,  i 
1800)  that  the  defendant  may  demur  for 
the  causes,  among  others,  that  there  Is  a  de- 
fect of  parties  plaintiff  or  defraidant,  or  that 
several  causes  of  action  have  been  improper- 
ly imlted.  It  also  provides  that,  "If  no 
such  objection  be  taken,  either  by  demurrer 
or  answer,  the  defendant  shall  be  deemed  to 
have  waived  the  same."  This  court  has  ac- 
cordingly held,  with  great  uniformity,  that, 
with  the  exception  which  It  makes  of  the 
two  cardinal  defects  of  failure  to  state  a 
cause  of  action  and  lack  of  Jurisdiction  tai 


the  court,  all  defects  In  the  petition  are 
waived  wliaiev«r,'ln  the  evolvtton  of  a  law- 
suit, the  case  has  advanced  to  the  atase  of 
Issne  joined  iqxni  the  facts.  White  v.  Bail- 
road.  202  Mo.  639,  101  S.  W.  14;  H«adrlcks 
V.  Calloway,  211  Mo.  530,  lU  8.  W.  60;  Stone 
V.  Perkins,  217  Mo.  586,  117  S.  W.  717.  This 
case,  having,  without  objection,  reached  and 
passed  that  restful  stage  to  final  Judgment, 
It  only  remains  to  determine  whether  any 
cause  of  action  stated  in  the  petition  against 
any  defendant  has  been  sustained. 

[I]  II.  It  being  admitted  that  Lot  Fletdi- 
er  is  the  common  source  of  titie  and  tiiat 
his  title  descended  to  his  heirs  and  remains 
in  them,  unless  It  has  been  divested  by  cer- 
tain proceedings  which  occurred  aftv  his 
death,  the  validity  and  effect  of  those  pro- 
ceedings constitute  the  real  subject  of  in- 
quiry upon  this  appeal. 

It  is  first  asserted  that  the  land  was  sold 
and  conveyed  for  the  payment  of  the  debts 
which  Fletcher  owed  at  the  time  of  his 
death.  If  this  was  lawfully  done,  the  title 
of  the  heirs,  and  consequently  that  of  the 
plaintiff,  who  claims  under  three  of  them, 
was  thereby  divested. 

The  statute  under  which  the  proceeding 
relied  on  was  taken  (B.  S.  1009,  S  162)  pro- 
vides that,  whenever  a  petition  for  the  sale 
of  real  estate  for  the  payment  of  the  debts 
of  a  decedent  shall  be  filed  In  the  probate 
court,  It  shall  order  that  all  persons  inter- 
ested in  the  estate  be  notified  therei^  and 
that,  "unless  the  contrary  be  shown  oa  the 
first  day  of  tlie  next  term  of  the  oonit,  an 
order  will  be  made  for  the  sale  of  flie  whole 
or  BO  much  of  such  real  estate  as  will  pay 
the  debts  of  tb»  deceased."  The.  court  made 
this  order,  and  directed  that  the  notice  be 
served  by  the  publication  of  a  eo^  of  ttie 
order  In  a  newspaper.  The  statate  wait  for^ 
tber,  and  prov^led  that  it  should  not  only 
be  BO  published,  but  "that  In  all  caaea  where 
such  adminlatratton  la  had,  thoe  aball  be 
powmal  service  of  the  notice  required  by 
this  section  on  snob  heirs  or  devlseei;'*  and 
that,  upon  proof  of  pnbllcati<m  and  serrice 
of  notice  as  above  provided,  the  oonrt  eball 
hear  the  testimony  and  may  make  an  order 
for  the  sale  of  tiie  real  estate.  No  dis- 
crimination is  made  between  the  two  class- 
es of  notice.  The  expression  of  one  la  as 
mandatory  as  the  expression  of  the  other, 
and  the  service  of  one  is  made  as  necessary 
to  the  Jurisdiction  as  service  of  the  other. 
Thompson  v.  Plnnell,  237  Ho.  545,  141  S.  W. 
005.  Upon  the  return  of  the  order  the  court 
actually  made  the  Inquiry  required  by  the 
statute  and  recorded  its  finding  that  the 
notice  had  been  published  In  a  newspaper 
according  to  the  terms  of  its  order,  but  made 
no  finding  or  statement  that  any  other  no- 
tice had  been  given.  There  Is  no  d^al  of 
the  fact  that  at  the  date  of  the  death  of 
the  father  and  the  appointment  of  the  ad- 
ministrator his  six  children  were  "resident 
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of  the  county"  wtxere  th»  administration  was 
bad,  and  tbat  they  continued  to  be  so  dur- 
ing all  the  time  to  which  this  Inquiry  re- 
lates. The  law  required  this  residence  to  bt 
a  matter  of  record  in  the  court  where  these 
proceedings  were  had.  B.  S.  1900.  i  22. 
The  same  court  had  also  taken,  In  1908,  Ju< 
rlsdlction  of  their  estate,  and  held  it  during 
all  the  time  these  various  attempts  were  be- 
ing made  to  strip  them  of  It.  This  required 
a  farther  record  of  their  residence  (Id.  f 
406),  so  that  the  court  was,  at  all  times,  Ju- 
dicially Informed  of  that  fact  Its  finding 
as  to  the  manner  of  service  is  not  aided  or 
miiplemented  by  any  process,  return,  or  oth- 
er paper  in  its  flies,  and  no  attempt  is  made 
to  dispute  the  oral  evidence  that  no  such 
aerrloe  was  had.  Bellance  i«  placed  aiont: 
on  a  pceBomptlon  Oiat;  the  court  would  not 
bare  acted  without  the  "proof  of  notice 
whldi  the  statute  expressly  requires  as  a 
condition  precedent  to  its  action.  In  other 
worda^  It  Is  contended  that,  although  the 
court  bad  no  jurisdiction  to  proceed  to  the 
trial  of  the  Issue  before  It  without  notice 
to  ilw  parties  to  be  bound  by  it,  yet  it  ndgh. 
obtain  sudi  jurisdiction  by  proceeding  to 
the  trial  of  the  merits  of  the  controversy 
witiiout  having  given  tiie  notice.  It  is  un- 
necessary to  determine  how  fiv  this  pre- 
sumption ot  Jurisdiction  of  the  person  ex- 
tmds  in  proceedings  of  this  character,  where 
it  Is  founded  solely  upon  the  silence  of  a 
court  which  can  only  speak  through  its  rec- 
ords. Such  is  not  the  case  here.  The  court 
has  tried  the  statutory  Issue  of  notice,  and 
has  entered  that  fact  and  its  finding  upon 
tbat  issue  in  its  records,  in  which  all  men- 
tion of  personal  service  Is  omitted.  We  can- 
not, for  the  purpose  of  paving  the  way  for 
the  disregard,  by  the  courts,  of  safeguards 
provided  by  the  statute,  extend  this  finding 
to  Jurisdictional  matters  to  which  It  does 
not  refer.  The  order  of  sale  was,  for  rea- 
sons we  have  stated,  void. 

[4]  ni.  The  statute  In  force  at  the  time 
the  proceedii^  for  the  sale  of  this  land  was 
had,  required  that  the  administrator,  at  the 
next  term  of  the  court  after  the  sale,  make 
a  full  report  of  his  proceedings,  to  be  "veri- 
fied by  affidavit  stating  that  he  did  not  di- 
rectly or  indirectly  purchase  such  real  es- 
tate or  any  part  thereot  or  any  interest 
tbereln,  and  that  he  is  not  interested  in  the 
property  sold,  ezc^t  as  stated  In  said  re- 
port" (B.  S.  1889,  I  167);  and  that  (Id.  i 
168)  *1f  sodi  retort  and  proceedings  of  the 
execotOT  or  administrator  be  not  amnoved 
by  the  oourt  bis  proceedings  sball  be  void." 
The  Legislature  has  not  left  It  to  the  courts 
to  determine  the  effect  of  a  neglect  of  these 
proceedings.  If  they  are  not  present,  the 
report  and  it»  approval,  we  have  only  to 
obey  the  l^slatlve  mandate,  and  pronounce 
the  iffoceedings  void.  It  is  true  that  section 
171  provides  that  If  "any  executor  or  ad- 


ministrator shall  remove  from  the  states  re- 
sign or  die,  or  his  letters  be  revoked  aitex 
the  sale  of  any  real  estate,  and  before  exe- 
cuting any  deed  therefor,  the  purchaser,  his 
heirs,  assigns  or  grantees,  may  petition  the 
cour^  stating  the  facts;  and  If  he  satlsCr 
the  court  that  the  purchase  money  has  been 
paid,  the  court  shall  order  the  executor  or 
administrator  tiSm  acting,  or,  if  after  final 
s^tlement,  the  sheriff  of  said  county,  to  ex- 
ecute and  acknowledge  to  the  purchaser,  his 
heirs,  assigns,  or  grantees  a  deed,  referring 
to  the  petition  and  order  ot  the  court  with 
such  other  recitals  as  provided  by  section 
178,  whidi  deed  shall  be  executed  accord- 
ingly, and  shall  have  the  effect  to  all  In- 
tents and  purposes  as  If  made  by  the  execu- 
tor or  administrator  who  made  the  sale"; 
but  there  Is  nothing  in  this  section  which 
antlioriaes  the  executor  or  administrator  da 
bonis  non,  or  die  sheriff,  to  do  anything 
more  than  to  execute  a  deed.  He  is  onty 
authorised  to  do  this  upon  petition  ot  the 
purchaser  or  his  representative  In  tltlot 
which  must  be  reSemA  to  in  the  deed. 
These  requisites  are  entirely  lacking,  and, 
for  this  reason  alone,  the  deed  would  be  void 
on  Its  face.  The  r^ort  can  only  be  made 
by  the  executor  or  administrator  who  made 
the  sale,  and  whose  mltid  Is  the  only  avail- 
able  repository  of  the  fticts  which  must  be 
stated  In  It  on  oath,  and  It  must  be  recited 
by  the  executor  or  administrator  de  bonis 
non,  or  sheriff,  as  the  case  may  be.  In  the 
deed  authorized  by  the  section  quoted. 

[(]  IV.  We  have  carefully  examined  the 
brief  of  respondent,  and  fall  to  find  in  It 
any  claim  based  upon  the  guardian's  deed  In 
the  case,  or  excuse  for  any  one  connected 
with  the  perpetration  of  that  transaction. 
The  record  shows  that  the  land  was  not 
sold  for  any  purpose  authorized  by  law; 
that  the  curator  was  appointed  solely  for 
the  ptirpose  of  divesting  the  Fletcher  chil- 
dren of  whatever  title  or  Interest  they  Iiad 
In  tlie  land  in  suit;  that  to  do  thla  was  his 
only  act  as  curator;  that,  having  done  It, 
he  appropriated  the  entire  estate  of  his 
wards  as  an  insignificant  contribution  to 
the  cost,  and  retired  without  having  had  the 
effrontery  to  ask  the  court  to  approve  the 
"sale";  and  that  no  order  ot  approval  was 
entered.  This  proceeding  has  no  tendmcy 
to  strengthoi  Uie  respondent's  title. 

y.  While  the  farce  described  In  the  last 
paragraph  was  still  being  acted  In  the  New 
Madrid  probate  court.  Mr.  Spies  was  not 
otherwise  idle.  Clalndng  to  be  the  owner 
of  the  two  notes  secured  by  the  deed  of 
tmst  from  Lot  I>1et<^er  add  wife  to  Louis 
W.  Mott,  trustee  for  Beardsley,  be  requested 
the  trustee  to  foreclose  by  sale  under  the 
power  contained  in  the  deed.  Mr.  Mott  re- 
fused. The  sheriff  then,  as  the  snbstitnte 
named  in  the  deed,  sold  the  land,  at  the 
request  of  Mr.  Spies,  who  became  the  par- 
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cbaser.  The  tnistee's  deed  executed  by  the 
fiberiff  In  parsuance  of  this  sale  contains 
all  the  redtals  called  for  by  the  terms  of 
the  deed  of  trust  under  which  It  was  made, 
including  the  recitals  that  Mr.  Spies  had 
become  the  holder  and  legal  owner  of  both 
the  notes,  and  that  defftult  had  been  made 
in  the  payment  of  both.  The  question 
whether  this  sale  and  conveyance  had  the  ef- 
fect of  transferring  the  legal  title  to  the  pur- 
chaser Is,  perhaiM,  Oie  most  difficult  one  In 
this  case. 

The  issues  both  of  law  and  fact  were 
tried  together  by  the  court  without  the  In- 
tervention of  a  Jury,  and  Its  only  finding 
is  a  general  one  for  the  defendants.  It  was 
asserted  by  the  plalntlfT  in  the  trial  that  both 
the  notes  secured  by  the  Beardsley  deed  of 
trust  had  been  paid  before  the  trustee's  sale- 
to  which  we  have  Just  referred,  but  there 's 
nothing  in  the  record  which  directly  or  nec- 
essarily Indicates  that  the  court  considered 
that  question;  while.  In  the  view  we  have 
taken,  it  has  assumed  a  position  of  first  im- 
portance. Under  these  circumstances,  we 
are  not  called  upon,  even  were  this  such  an 
action  as  Is  described  in  section  1968,  Revis- 
ed Statutes  of  1909,  as  one  for  the  recovery 
of  money  only,  or  of  specific  real  or  personal 
property,  to  presume  that  the  court  found 
upon  that  particular  Issue  against  the  appel- 
lant, unless  it  had  before  it  substantial  evi- 
dence upon  which  it  might  reasonably  so  find. 
We  do  net  dedde  that  this  is  such  a  ease  or 
such  a  question  as  Is  required  by  the  Code 
to  be  tried  by  a  Jury.  We  do  not  consider 
It  necessary  to  make  any  Inquiry  upon  that 
point,  but  will  assume,  for  the  purposes  of 
this  case^  that  the  rule  applicable  Is  aa  we 
have  stated  it 

[I]  There  la  nothing  better  settied  In  this 
state  than  the  reasonable  doctrine  that  a 
mortgage,  though  In  form  a  conveyance  of 
the  legal  estate,  Is  In  substance  only  a  pledge 
of  the  land  tor  the  mortgage  debt  In  up- 
holding this  doctrine  (Benton  Land  Com- 
pany V.  Zeitler,  182  Ma  251,  273,  81  S.  W. 
103,  199,  70  L.  B.  A.  01),  this  court  quoted 
with  approval  from  Peiry  on  Trusts  (5th 
Sd.)  vol.  2,  i  6021,  as  follows:  "Perform- 
ance of  the  condltitms  of  the  deed  on  the 
part  of  the  grantor,  or  tender  of  the  jter- 
formance  before  the  sale,  will  defeat  the 
power  of  sale  In  a  mortgage  or  deed  of  trust 
Such  performance  or  tender  extinguishes  the 
power ;  and  a  sale  afterwards  under  the 
power,  even  to  an  Innocent  purchaser,  will 
be  void."  This  doctrine  only  enforces  to  the 
letter  the  terms  of  the  defeasance  of  the  most 
of  these  instruments,  wlfidi  provide,  like  the 
one  we  are  now  considering,  that  upon  the 
performance  of  the  condition  the  deed  shall 
be  void.  Chancellor  Kent  (4  Kent's  Com.  194, 
note),  recc^nlzing  the  state  of  the  law  in 
this  country  on  the  subject,  said:  "I  am  per- 
suaded that  most  of  the  courts  of  law  In  this 
country  would  not  now  tolerate  a  claim  of 
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title  under  a  mortage  admitted  or  shown  to 
have  been  fully  and  fairly  satisfied  by  the 
payment  of  the  debt  The  plaintiff  claimed 
that  the  notes  were  paid  by  Spies  in  pursu- 
ance of  a  contract  with  Harvey  Fletdb^,  the 
administrator  of  Lot  Fletcher's  estate,  by 
which  the  latter  had  sold  him  some  timber 
belonging  to  the  estate^  and  the  payment  of 
the  note  was  assumed  as  a  part  of  the  con- 
sideration. The  terms  of  this  contract  there- 
fore became  an  Important  issue  In  the  trial. 
The  theory  of  plaintiff,  as  stated  above,  was 
strongly  supported  by  his  evidence.  Mr. 
Spies,  against  plaintiff's  obJecU(m,  made  on 
the  ground  that  the  other  party  to  the  trans- 
action was  dead,  admitted  that  he  paid  off 
the  note  first  due  in  this  transaction,  but 
denied  that  the  contract  required  him  to  pay 
the  other  one.  As  to  tills,  he  testified  indis- 
criminately that  be  "took  it  up,"  and  "paid 
It,"  and  "bought  It,"  as  those  different  forms 
of  expression  were  respectively  suggested  to 
him  by  the  defendants'  attorney  who  exam- 
ined him  in  chief.  It  makes  no  difference 
how  far  he  may  have  been  competent  or  in- 
competent to  speak  to  this  issue,  if  the  trans- 
action as  defradant  has  proved  it  speaks  tor 
Itself.  Its  voice  must  control  us  In  this  in- 
quiry. 

[7]  It  was  proved  by  the  defendant,  and  is 
necessarily  admitted  as  a  part  of  his  case, 
that  both  those  notes  were  traosftfred  before 
maturity  by  Beardsley,  who  lived  at  Morl^, 
Scott  county.  Mo.,  to  the  Scott  Goonty  Bank 
of  that  dty.  The  one  first  due  was  collected 
by  tliat  bank  throngfb  the  City  imional  Bank 
of  Cairo,  being  paid  by  Mr.  Spies.  The  other 
note,  which  Is  the  bone  of  cQnteatioo  in  this 
cas^  remained  the  property  of  the  Scott 
County  Bank.  There  is  nothing  suggestive 
of  any  process  by  which  it  could  be  depriv- 
ed of  that  oimershlp  without  Its  cmsent  or 
knowledge.  The  note  Itself  bearing  Its  writ- 
ten indorsemoit,  was  present  In  court  at  the 
trial,  and.  In  connection  with  the  testimony 
of  Mr.  J.  J.  Hunter^  the  cashier  of  its  owner, 
who  was  introduced  by  defendant  Cor  that 
purpose,  tells  its  subsequent  history.  It  was 
Indorsed  by  tiie  Scott  County  Bank  to  X«ee 
Hunter,  mshlw,  or  order,  for  ooOwHon.  Lee 
Hunter  was  cashier  of  the  People's  Bank  of 
New  Madrid,  where  the  maker  had  resided 
in  his  llfetimeu  This  indoraement,  as  copied 
in  the  record,  reads  "by  Lee  Hunter  Instead 
of  'pay*  Lee  Hunter";  but  It  is  evidently 
a  mistake  which,  like  the  ones  which  Imme- 
diately follow  it,  in  which  ''Beardsley*'  Is 
written  "Beardsless,"  and  the  many  others 
with  which  this  record  abounds,  results  from 
the  abandonment  to  stenographers  and  print- 
ers of  the  duty  wbich  lawyers  assume  by 
their  retainer,  to  present  their  cases  properly 
to  the  courts.  In  this  Instance,  however,  it 
only  complicates  the  duty  of  the  court  tor. 
were  every  word  of  this  Indorsement  elimi- 
nated excepting  only  the  words  "for  collec- 
tion" and  the  signature  of  the  bank,  It  would 
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be  equally  destractlTe  of  the  negotiability  of 
the  note,  and  would  have  no  other  effect  than 
to  constitute  the  Indoraee,  and  those  taking 
It  tlirough  the  Indorsement  nntll  the  restric- 
tion should  be  removed  by  tbe  ovner,  its 
agents  for  the  purpose  stated  in  the  indorse- 
ment. On  this  point  Mr.  Justice  Hlller, 
In  Sweeney  v.  HSaster,  1  Waa  166,  173  (17  I* 
Ed.  681),  said:  *^he  words  for  coUection* 
evidently  had  a  meaning.  That  meaning  was 
Intended  to  limit  the  effect  which  would 
have  been  given  to  the  indorsement  withoat 
them,  and  warned  the  party  that,  contrary 
to  the  puHKMe  of  n  general  or  blank  indorse- 
ment, this  was  not  Intended  to  transfer  the 
ownership."  And  on  page  174  of  1  WaU.  (17 
L.  Ed.  6S1)  he  said:  "The  Indorsement  In  the 
present  case  was  .sot  intended  to  give  cnr- 
rency  or  drcnlatioii  to  tbe  paper.  Its  effect 
was  Jnst  tbe  reverse;  It  prevented  the  dr- 
cnlatlon  of  tbe  paper,  and  Its  effect  was  lim- 
ited to  an  authority  to  collect  it"  This 
same  doctrine  has  been  frequently  asserteo 
In  this  state.  Northwestern  National  Bank 
V.  Bank  of  Commerce,  107  Mo.  402. 17  S.  W. 
882.  15  U  B.  A.  108;  Meduuilcs'  Bank  v 
TaUey  PacUoff  Oa.  70  Ma  648;  •.  4  Mo. 
App.  200. 

Mr.  Justice  Story,  In  Kelly  v.  JacAson,  6 
Pet  622,  8  L.  Ed.  623,  has.  in  his  own  lucid 
way.  given  us  a  definition  of  the  term  **prlma 
facie  evidence"  when  applied  to  conditions 
Uke  these.  He  said:  "In  a  legal  sense,-  then, 
each  prima  facia  evidence.  In  the  absence  of 
all  controlling  evidence^  and  discrediting  dr- 
cnmatances,  becomes  conclusive  of  the  fact; 
that  Is,  It  should  operate  upon  tbe  minds  of 
tbe  Jury  as  decisive  to  found  their  verdict  as 
to  the  ftct"  In  this  case  the  statonent  of 
tb»  quasi  trustee  in  tals  deed  that  Mr.  Spies 
had.  before  the  24th  day  of  June,  1896,  be- 
come the  holder  and  legal  owner  of  tbe 
noto  In  qneaUon,  and  that  It  remained  un- 
paid, la  the  prima  fade  evidence  relied 
on  to  establiah  those  facts.  It  includes,  as 
a  grammatically  Izueparable  part,  the  asser- 
ti<ni  that  be  was  the  holdOT  and  legal  owner 
of  boUi  notes,  and  that  both  were  unpaid, 
which  Is  confessedly  untma  This  Is  a  "dis- 
crediting drcumstance,"  because  it  nhowh 
that  the  sheriff  recklessly  made  the  state- 
ment in  dlsr^ard  of  tbe  rights  of  the  debtor 
whom  it  was  Ids  duty  to  protect  in  all  rea- 
■onaUe  Ways^  or.  that  having  Investigated, 
he  had  hem  deceived.  We  wlU.  however,  dla- 
miaa  this  question  with  the  remark  that  the 
trustee  whose  mere  statement  Is  to  constitute 
tbe  evidence  np<m  which  one  of  his  benefl- 
darlea  la  to  be  deprived  of  his  property 
sboold  make  some  effort  to  forUfy  himself 
with  Uie  truth.  The  evidence  bein^  by  tbe 
terms  <ot  the  statute  as  well  as  of  the  deed, 
only  prima  fade  in  its  force,  we  will  pass  to 
the  "controlling  evidence"  of  its  truth  or 
&l8ity. 

ReoognisiDff  that  evldowe  to  snstain  the 
recital  of  the  tmatee  as  to  tiie  ownership 


of  the  noto  and  the  existing  default  In  its 
payment  was  called  for,  the  defendant,  as  we 
have  already  said.  Introduced  tbe  note  and 
indorsem^t  showing  that  tbe  Scott  County 
Bank  was  Its  owner,  and  had  sent  it  ont  for 
collection  with  Its  negotiability  destroyed. 
He  then  introduced  the  cashier  ot  that  bank, 
who  testified  that  the  note  was  paid  and  the 
money  returned  to  the  bank  through  tbe  cor- 
respondent to  whom  it  liad  been  Indorsed 
and  sent  for  that  purpose. 

[I]  This  was  the  case  with  which  the  de- 
fendant went  to  the  court  upon  the  Issue  of 
tbe  payment  of  tbe  note  before  the  aal& 
There  was  no  disputed  fact  necessary  to 
be  considered.  The  Issue  was  one  of  law,  and 
our  condusion  Is  that,  notwithstanding  tbe 
redtals  of  the  trustee's  deed,  Mr.  Spies  was 
never  the  owner  of  the  note  In  question, 
and  that  it  had  been  paid  to  the  true  owner 
before  tbe  sale,  and  that  for  this  reason  no 
title  was  conveyed  by  the  deed  made  by  the 
trustee  in  pursnance  of  such  sale,  and  tliat 
the  defendant  Johnson,  even  were  be  an  in- 
nocent purdiaser,  without  notice  of  the  In- 
lirmi^,  would  take  nothing  by  reason  of  It 
He  does  not,  however,  stand  in  the  position 
of  an  Innocent  purchaser.  Tbe  record  of  his 
own  title  papers  was  before  him.  He  was 
himself  an  abstractor  of  titles,  and  would 
naturally  feel  Interested  In  knowing  why  tbe 
land,  that  he  and  his  partner  were  paying  a 
thousand  dollars  for.  bad  been  sold  to  thdr 
grantor  four  years  before  In  foreclosure  of 
a  deed  of  trust  which  constituted  a  first  lien 
upon  It  for  (17.50.  Looking  at  this  deed  he 
would  have  found  tbe  redtal  that  the  trus- 
tee, whose  duty  It  was  to  make  the  sale  upon 
the  occurrence  of  a  defonlt,  if  requested  by 
the  cestui  que  trust,  and  to  ap[dy  the  pro- 
ceeds on  the  debt  (Land  Oa  v.  Zdtler,  182 
Mo.  251.  272,  81  S.  W.  103,  70  L.  E.  A  94), 
bad  refused  such  a  request  by  Ids  grantor 
who,  two  months  after  tbe  trustee's  sale^  liad 
acc^ted  a  guardian's  deed  for  the  same  land, 
redtlng  that  tbe  deed  ot  trust  was  still  in 
force  for  9400.  These  drcnmstances  would 
seem  to  be  anffldent  to  put  a  sane  man  upon 
inquiry  as  to  their  true  meaning. 

It  fbllowa.  from  what  we  have  already 
said,  that,  notwithstanding  the  several  deeds 
and  proceedings  under  which  Uie  dtfendant 
Johnson  claims,  the  legal  title  to  tbe  lands 
in  controversy  renuUned  in  the  heirs  of  Lot 
Fletcher;  that  by  the  deed  of  October  15, 
U03,  tbe  plaintiff  acquired  all  the  title  and 
Interest  of  Ruth  L.  Flowers,  Mattle  L.  Keene^ 
and  Ida  B.  Keene  as  such  bdrs.  and  as  hdrs 
of  thdr  deceased  sister.  Ivy  Pearl  Cobb,  and 
is  entitled  to  maintain  this  salt  to  have  tbe 
Jltle  and  Interest  of  the  respective  parties 
ascertained,  declared,  .and  adjudged  by  the 
court  Tbe  Judgment  of  the  New  Madrid  cir- 
cuit court  is  accordingly  reversed,  and  the 
cause  remanded  to  ttiat  court  for  further  pro- 
ceedings In  accordance  with  tills  opinion,  with 
permission  to  the  itelntlff  to  amend  his  peti- 
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tlon  and  to  make  new  partlefl  ttierrto  If  be 

be  so  advleed. 

PER  CUBIAM.  Ttae  for^lnff  otdnion  of 
BROWN,  Is  adopted  as  the  opinion  of  the 
court. 

On  Motion  for  Rebearli^ 

The  respondent,  <m  motion  for  rehearing, 
has  dted  the  following  cases  decided  by  this 
conrt,  to  which  It  bad  not  prerlonsly  directed 
onr  attention :  GnrUs  t.  Hoore,  162  Mo.  442, 
63  S.  W.  80;  Smith  t.  Boyd,  162  Ma  146, 
62  &  W.  489;  and  Adams  t.  Carpenter,  187 
Ma  613,  86  S.  W.  445.  Upon  the  authority 
of  these  cases  it  ts  tnslstad  that  we  were  in 
error  in  onr  8M>roTal  of  the  doctrine  stated 
by  this  court  In  the  later  case  of  Benton 
Company  y.  Zeltler,  182  Ma  251.  81  S. 
W.  193,  70  L.  B.  A.  94,  in  a  qootation  from 
Perry  on  Trusts  as  follows:  "TerfOrmance 
of  the  conditions  of  the  deed  on  the  part 
of  the  grantor,  or  tender  of  the  performance 
before  the  sale,  will  defeat  the  power  of  sale 
In  a  mortgage  or  deed  of  trust  Such  per- 
formance or  tender  extinguishes  the  power; 
'  and  a  sale  afterwards,  under  the  power,  even 
to  an  Innocent  purchaser,  will  be  vcdd."  Al- 
though we  hdd  In  this  case  that  no  Innocent 
purchaser  bad  Intervened,  yet  ttae  fact  that 
In  Smith  T.  Boyd,  supra,  this  court,  speak- 
ing through  Marshall,  J.,  held  that  a  sale 
and  conveyance  under  a  deed  of  trust  which 
had  been  paid  but  not  aatisfled  of  record 
was  sufficient  to  give  a  good  title  to  one  not 
charged  with  notice  of  such  payment,  makes 
it  proper  that  this  case  should  not  be  finally 
disposed  of  without  reference  to  that  au- 
thor!^. It  was  placed  on  the  ground  that 
the  policy  of  the  registry  law  is  that  the  ti- 
tle and  all  that  affects  It  should  be  disclosed 
by  the  public  records,  and  that  a  purchaser 
will  be  protected  against  unrecorded  convey- 
ances, outstanding  equities,  secret  liens,  and 
conditions  of  which  he  had  no  notice.  162 
Mo.  154,  62  S.  W.  439. 

While  the  Legislature  evidently  had  this 
theory  before  It  In  the  enactment  of  the  re- 
cording laws,  and  expressly  provided  In  case 
of  deeds  that  "no  such  Instrument  In  writ- 
ing shall  be  valid  except  between  the  parties 
thereto  and  such  as  have  actual  notice  there- 
of, until  the  same  shall  be  deposited  with  the 
recorder  for  record"  (R.  S.  1909.  i  2811),  it 
declined  to  apply  It  to  the  satisfaction  upon 
the  records  of  mortgages  end  deeds  of  trust 
On  the  other  hand,  as  was  said  by  this  court 
In  McNair  v.  Plcotte,  33  Mo.  57,  71,  It  pro- 
vided that:  "The  failure  to  enter  satisfac- 
tion on  the  margin  of  the  record  of  the  mort- 
gages might  subject  the  mortgagees  to  penal- 
ties but  has  no  effect  to  keep  the  mortgages 
In  existence;  it  was  only  a  fttllnre  to  sup- 
ply convenient  evidence  of  a  fact  accom- 
plished." The  learned  Judge  who  delivered 
the  opinion  of  the  court  in  Smith  v.  Boyd, 
supra,  did  not  notice  the  McXalr  Case.  Al- 


though he  dted  Pease  t.  Iron  Oo^  49  Ho. 
124,  in  which  the  doctrine  contrary  to  his 
opinion  was  directly  and  emphatically  stat- 
ed, and  Hagerman  v.  Sutton,  91  Mo.  loc  dt 
531,  4  S.  W.  78,  In  which  we  said:  "But  for 
the  note  the  mortgage  never  would  have  ex- 
isted; it  owes  its  birth  and  being  to  the 
note  and  ceases  to  exist  when  the  latter  Is 
discharged" — ^he  does  not  seem  to  have  no- 
ticed thdr  bearing  upon  the  case  before  him. 
Since  the  dedsion  in  Smith  v.  Boyd,  the 
court  seems  to  have  been  as  emphatic  in  its 
adherence  to  the  old  doctrine  as  it  had  been 
before,  as  appears  in  Land  Company  v.  Zelt- 
ler, 182  Mo.  261,  81  S.  W.  193,  70  L.  B.  A. 
94,  dted  in  the  opinion  In  this  case,  as  well 
as  from  the  later  case  of  Adams  v.  Carpoi- 
ter.  187  Ho.  613,  686,  86  &  W.  446.  In  whldi 
we  said  thronglt  Burgess,  J.,  who  deliraed 
the  opinion  of-  the  court,  that,  If  the  note 
secured  had  been  paid  before  the  trustees* 
sale,  the  sale  would  have  been  void.  We 
see  no  reason  to  depart  from  what  we  con- 
sider the  Just  opinion  and  salutary  doctrine 
of  these  deddons,  and  so  fiir  as  the  con- 
trary doctrine  is  stated  in  Smith  v.  Boyd, 
supra,  and  tadtly  recognized  in  Curtis  t. 
Moore,  supra,  those  cases  are  disapproved. 

We  see  no  reason  why  onr  former  Judg- 
ment should  be  modified  as  asked  in  the  mo- 
tion for  a  rehearing.  Tlie  motton  is  over- 
ruled. 


BEED  et  al.  v.  TOUNO. 

(Supreme  Conrt  of  Missouri,  DivisioD  No.  1. 
Feb.  28,  1913.    Motion  to  Modify 
Denied  March  15,  1913.) 

1.  Rbferbnce  (f  2*}— AonoNs  at  Law— Stat- 

UTBS— SCOPX. 

The  object  <a  Bev.  St  1909, 1 1996.  provid- 
ing that  la  certain  cases  there  could  be  a  refer- 
ence in  actions  at  law,  was  to  enable  the  drcuit 
judge  on  tbe  trial  of  legal  actions  to  refer  cer- 
tain issues  in  Invitum  as  to  one  or  both  of  the 
parties,  and  was  not  designed  to  regulate  tbe 
conduct  of  suits  in  equity;  such  power  being 
a  distinct  function  of  clianceiy. 

[Ed.  Note.— For  other  cases,  see  Beference, 
Cent  Dig.  i  2 ;  Dec.  Dig.  i  2.*] 

2.  BEFEaSNCB    (i  99*)— COUPtJLBOBT  BcrEB- 

i!nf:E— Review  bt  Judge. 

When  a  compulBorr  reference  may  be  faad 
under  Rev.  St.  1909,  {  1996,  givhtg  coarts  of 
law  tbe  right  to  refer  certain  issues,  the  court 
may  exerciae  the  supervisory  power  of  a  chan- 
cellor over  the  findings,  whether  the  Issues  sab- 
mitted  be  legal  or  egoitable,  or  whether  submit- 
ted without  the  consent  of  the  parties  or  not ; 
but,  where  there  is  a  reference  by  consent  of 
other  issues  than  those  which  are  subject  to 
compulsory  reference,  tbe  report  of  tbe  retoee 
stands  as  the  verdict  of  a  jury. 

[Ed.  Note.— For  other  cases,  see  Reference. 
Cent  Dig.  H  148-156;  Dec.  Dig.  i  99.*] 

3.  Appeal  and  E)rbos  (|  1017*)— Review — 

RefeBBNCE— STATnTES. 

The  appellate  coarts  have  the  same  power 
to  review  the  findings  of  a  referee  in  the  in- 
stances mentioned  in  Rev.  St.  1909, 1 1996,  pro- 
viding that  in  actions  at  law  reference  may  be 
ordered:    (1)  Where  a  long  account  is  to  be 
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■xamlned;  (2)  an  account  to  be  taken  for  tbe 
InformatJon  of  tbe  court ;  or  (3)  where  a  qaee- 
tlon  of  Cut  collateral  to  tbe  pleadinga  araea, 
vUdi  la  exerdaed  on  appcAla  of  eQaftabla  ae- 

tioDS. 

[Ed.  Note.— For  other  caBea,  aee  Appeal  and 
Brror,  Cmt.  Dig.  |S  S89&-4O06;  Dec  Dig.  | 
1017.*] 

4.  RanBENOK  (i  8*>  —  Riqbt  or  Tbux.  bt 

Juar — CONBTITUTIOITAL  LaW— COHPUUOBT 

Rbfxsbnck— "LoHO  AcxwDnr." 

Where  the  isenee  In  a  case  were  only  as 
to  dam^es  for  incomi>etence,  DegUgence,  and 
wrongdoing  of  plaintiff,  there  conld  be  no  com- 
palsory  reference,  no  matter  how  numerous 
were  the  Items  of  damages,  since  each  demands 
originated  ez  delicto,  and  could  not  be  a  "long 
account"  within  Bev.  St  1909,  |  1996,  provid- 
ing that  in  courts  of  law,  where  there  was  "a 
long  account,"  a  reference  could  be  had,  and 
since  to  construe  otherwias  would  Ti<^ta  the 
right  of  trial  bj  Juxr. 

[Ed.  Note.— For  other  cases,  see  Reference, 
Cent.  Dig.  SI  13-28;  Dec^  Dig.  {  8.* 

For  other  definitions,  see  Words  and  Phrasea, 
yoL  5,  p.  4229;  toL  8,  p.  7709.] 

Appeal  £rom  Glrcnlt  Oourt,  Greene  Coun- 
ty ;  James  T.  Neville,  Judge. 

Action  by  George  F.  Reed  and  another 
against  CSymoia  Alice  Young.  Judgment  for 
plalntUZs,  mnd  defbndsnt  appealiL  Revwsed. 

Tbe  plaintUCs.  a  firm  of  anfliitectB,  aoed 
the  defendant  In  two  coonta:  U)  For  a 
breach  of  an  alleged  oral  agreement  to  pay 
them,  for  superintending  the  couatmcUon  of 
a  large  residence  according  to  the  plans 
thwetofore  prepared,  a  sum  equal  to  2%  per 
c^t.  of  the  total  cost  of  mctx  resldaice^  and 
a  sum  equal  to  6  per  cenL  of  the  cost  of  a 
lodge  or  gate  entrance,  for  which  latter  struc- 
ture plaintifte  also  were  to  make  plans,  spec- 
ifications, and  details;  that  the  amounts  so 
due  were  $1S0  and  $800  respectively,  totaling 
$1,060,  for  which  Judgment  was  prayed.  (2) 
The  same  services  were  alleged  to'  be  per- 
formed at  the  special  instance  and  request 
of  defendant,  and  a  Judgment  for  the  same 
amounts  was  demanded  as  the  reasonable 
value  of  such  services.  To  this  petition  the 
defendant  answered:  (1)  Denying  all  the 
auctions  contained  in  both  the  first  and 
second  counts,  and  answered  further,  in  sub- 
stance, that  defraidant  entered  Into  a  con- 
tract with  a  memt>er  of  the  plaintiff  firm 
to  superintend  the  construction  of  her  resi- 
dence; that  said  firm  avouched  its  compe- 
tency as  architects,  and  that  tbe  member 
thereof  with  whom  defendant  contracted  was 
possessed  of  skill,  abllitr,  and  taste  to  enable 
him  to  perform  the  services  of  superintend- 
ing architect  In  a  proper  manner,  and  that 
be  woald  discharge  those  duties;  that  this 
member  of  the  plaintiff  firm  agreed  person- 
ally to  supervise  the  work  and  to  keep  prop- 
er account  of  the  amounts  earned  by  the 
laborers  and  contractors  and  the  material 
furnished,  and  to  protect  defendant  from  me- 
chanics' and  laborers*  liens  by  giving  her 
timely  notice  so  that  she  could  retain  the 
proper  amount  to  answer  for  these;  that 


he  would  let  an  the  contracts;  that  he 
would  warrant  that  all  the  plana,  details, 
specifications,  and  drawings  should  he  sklll- 
fol  and  propaly  made  and  done^  and  should 
not  be  changed  exc^t  by  the  consent  of  the 
defendant;  that  his  empl(Qinent should  con- 
tinue only  so  long  as  defendant  might  de- 
sire. D^Eendant  arerred  that,  notwithstand- 
ing such  covraants,  the  said  member  of  the 
plalntllf  firm  was  Incompetent  to  perform  the 
dntSee  assumed  by  him,  and  by  bis  negli- 
gence, unskUlfulness,  and  fraud  Injured  and 
damaged  defendant  In  22  instances,  each  of 
which  Is  specifically  stated  In  the  answer  by 
number  and  with  a  separate  itemization  of 
the  amount  of  each  particular  loss.  In  sums 
varying  In  amounts,  but  aggregating  $10,537.- 
61.  E:ach  and  all  of  said  itma  of  d^ense 
were,  by  reiteration,  made  the  basis  of  dam- 
ages for  the  respective  amounts  by  way  of  a 
connterclaiuL  The  plalntlfF  took  Issue  by  re- 
ply. The  cause,  over  the  objection  of  de- 
fendant, was  sent  to  a  referee.  Defendant 
excepted  on  the  ground  that  it  deprived  her 
of  the  constitutional  right  of  a  Jury,  and 
saved  the  part  for  review  by  a  t«m  bOl  of 
exceptions,  and  at  every  step  in  the  cause 
and  in  the  motion  for  new  trIaL 

The  amended  report  of  the  referee  contains 
a  finding  that  the  contract  set  up  In  plaln- 
tiflte'  petition  was  confessed  in  the  answer; 
that  it  was  entered  Into  with  defendant  in 
February,  1901,  and  continued  until  Decem- 
ber, 1904,  when  the  r^resentatlve  of  iflaln- 
tiffs  was  discharged  before  the  fall  perform- 
ance of  the  wwk  for  whidi  plalntUfs  were 
engaged ;  that  the  cost  of  the  residence  build- 
ing was  (28,000;  that  the  cost  of  the  con- 
struction of  the  lodge  was  $800;  that  plaln- 
tiefs  wen  entitled  to  receive  5  per  cent  vsfoa 
the  $800  *'bs  tbe  reasonable  value  for  plaln- 
Ulfs*  work  upon  this  part  of  tbe  work"; 
that  plalnUfb  wen  mtitled  to  2^  per  cent, 
of  $28,000  '*aa  tbe  reasonable  value  of  plain- 
tuts'  woA  performed  in  the  8iy>erlntaiding 
the  superstructure  of  the  resMenoe."  The 
report  ftartber  disclosed  that  the  referee 
found  against  tbe  22  separate 'defenses  In- 
(dnded  In  tbe  answer,  and  against  each  of 
said  Items  as  the  basis  of  the  counterclaim 
filed  by  defendant,  and  tbat  plaintiffs  were 
entitled  to  receive  $740.  This  report  was 
confirmed,  snd  Judgment  was  rendered  tbere- 
on.  Defendant  excepted  to  the  r^rt  and 
Its  confirmation,  and  has  appealed  to  this 
court  on  the  ground,  among  others,  that  a 
constitutional  question  arose  upon  the  action 
of  the  court  in  depriving  defendant  of  a  Jury 
trial. 

Geo.  Fepperdlne  and  Henry  O.  Young,  both 
of  Springfield,  for  appellant  V.  O.  Coltrane 
and  Edgar  P.  Bfann,  both  of  Sj^ngfield,  tor 

respondents. 

BOND,  J.  (after  stating  the  facts  as 
above).    1.  We  do  not  understand  It  to  be 
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now  claimed  Uiat  the  statute  permltttng  a 
trial  court,  upon  the  application  of  either 
party  or  of  Its  own  motion,  to  direct  a  ref- 
erence in  the  cases  spedfled,  of  any  specific 
question  of  tact  or  the  whole  issues,  is  an 
unconstitutional  enactment,  since  that  point 
has  been  heretofore  disapproved.  Tlngley  t. 
Kemery,  170  Mo.  loc.  dt  317,  70  8.  W.  691; 
Ice  Co.  V.  Tamm,  138  Mo.  385,  39  S.  W.  791. 
But  we  take  the  position  of  appellant  to  be 
that  the  statute  (R.  S.  1909.  S  1996)  has  been 
unconstitntloDally  applied  In  the  case  at  bar, 
and  hence  appellant  lias  been  deprived  of  a 
Jury  trial  of  certain  Issues  not  referable  un- 
der the  terms  of  the  statute. 

[1]  The  puri>ose  of  the  statute  was  to  pre- 
scribe the  conditions  upon  which  actions  at 
law  could  be  sent  to  a  referee,  and  the  ex- 
tent to  which  he  could  bear,  decide,  and 
make  report  thereof  to  the  court  It  was 
not  designed  to  regulate  the  conduct  of  suits 
in  equity,  for  the  trial  of  these  was  not  af- 
fected by  the  constitutional  guaranty  of 
Jury  trials  "as  heretofore  enjoyed,"  since 
this  language  did  not  deprive  circuit  courts, 
sitting  in  equity,  of  any  Jurisdiction  or  meth- 
od of  procedure  which  bad  been  enjoyed  or 
exercised  In  the  administration  of  equitable 
jurisdiction;  and  the  right  and  power  to  re- 
fer Issues  in  equitable  actions  was  a  dis- 
tinct function  of  chancery  courts.  Ely  v. 
Coontz,  167  Mo.  loc.  dt  376,  67  S.  W.  299; 
16  Cyc.  p.  436.  The  object  of  the  statute 
was  to  enable  ttie  circuit  judge,  on  the  trial 
of  legal  actions,  to  refer  certain  issues  In 
invitum  as  to  one  or  both  of  the  parties  liti- 
gant 

[2]  When  a  compulsory  reference  may  be 
had  under  this  statute,  the  court  enjoys  and 
may  exercise  the  supervisory  power  of  a 
diancellor  over  the  findings  of  the  referee, 
whether  the  Issues  submitted  be  legal  or 
equitable,  or  whether  they  were  committed 
to  the  referee  by  the  consent  of  both  par- 
ties or  by  the  order  of  the  court  without 
the  consent  of  either.  Williams  v.  Rail- 
way, 153  Mo.  loc  dt  495,  B4  S.  W.  689.  On 
the  other  hand,  when  there  Is  a  reference  by 
consent  of  other  Issues  than  those  which 
are  the  subject-matter  of  a  compulsory  ref- 
erence, then  the  report  of  the  referee  stands 
as  the  verdict  of  the  jury,  and  cannot  be  set 
aside  as  being  oj^xmed  to  the  weight  of  the 
evidence.  This  distinction  In  the  power  of 
review  of  the  court,  over  the  reports  of 
referees  In  the  two  classes  of  cases,  grows 
out  of  the  fact  that  the  purposes  for  which 
references  In  invitum  may  be  ordered  are 
(especially  as  to  the  "examination  of  a  long 
account")  akin  to  the  head  of  equitable  ju- 
risdiction (bill  for  an  accounting)  which 
grew  out  of  the  right  to  apply  to  that  court, 
owing  to  the  Inadequacy  of  the  remedy  at 
common  law.  Blsidiam's  Equity,  |  432; 
Fetter  on  Equity,  pp.  247,  248.  249.  |  164. 
The  latter  author,  r^errlng  to  this  simi- 
larity, adds:  "It  should  also  be  noted  that 
now.  In  most  of  tbe  American  states,  as  well 


as  in  England,  courts  are  empowered  In  le- 
gal, as  well  as  In  equitable,  actions  to  di- 
rect a  trial  b^ore  a  referee,  where  the  ex- 
amination of  a  very  long  account  on  ^ther 
side  is  necessary."  We  think  Hie  conclusion 
Is  dear  that  the  close  analogy  of  the  statu- 
tory provision  for  a  compulsory  reference  to 
the  jurisdiction  for  an  accounting  In  equity 
is  the  reason  for  the  different  scope  of  re- 
view of  the  findings  of  the  referees  In  the 
two  cases. 

[3]  And  hence  It  has  been  well  decided 
that  the  trial  and  appellate  courts  have  the 
full  right  to  review  the  finding  of  the  ref- 
eree In  the  Instances  mentioned  In  the  statr 
utes,  to  wit;  (1)  Where  a  long  accoont  is 
to  be  examined;  or  C2)  an  account  to  be 
tsikea  for  the  information  of  the  court;  or 
(3)  where  a  question  of  fact  collateral  to 
the  pleadings  aris^  which  is  exercised  on 
appeals  of  equitable  actions. 

[4]  2.  The  question  on  which  this  anieal 
must  turn  Is  whether  the  demands  set  up  in 
the  counterdalm  of  defendant  were  of  sudi 
nature  as  to  entitle  the  court  to  compel 
their  submission  to  a  referee  (Investment 
Co.  V.  Bank.  96  Ma  App.  126.  70  S.  W.  173), 
for  there  was  nothing  In  the  petition  which 
authorized  the  court  to  direct  a  reference^ 
since  that  only  alleged  two  items  of  indebt- 
edness, first,  under  a  contract  and,  second- 
ly, for  a  quantum  meruit  This  leaves  as 
to  determine  from  the  allegations  of  tlie  an- 
swer, including  the  counterclaim,  whether 
the  issues  therein  presented  could  be  re- 
ferred without  the  consent  of  the  appdlant 
Each  of  those  Issues  was  based  upon  allega- 
tions of  negligence  and  wrongdoing  or  fraud 
of  the  plaintiffs,  and  were  connected  with 
the  subject-matter  of  tbe  action,  and  there- 
fore prqperly  Included  In  a  counterclaim. 
Heman  v.  McNamara,  77  Ma  App.  loc.  dt  7 ; 
Hamlin  t.  Walker,  228  Mo.  611.  128  S.  W. 
945.  Th^  did  not  arise  only  ex  contractu, 
but  accrued  from  the  torts  and  negligences 
claimed  to  have  been  practiced  by  plalntUCs. 
They  presented  the  only  controversies  In  the 
case,  for  the  answer  of  defendant  admitted. 
In  effect  the  employment  of  a  member  of 
tbe  plaintiff  firm  to  rendw  supervisory  and 
constructive  services  In  tbe  building  of  the 
residence  of  the  appellant  and  a  lodge  gate 
entrance;  and  the  only  defense  and  counts 
claim  made  was  the  Itemization  of  damages 
alleged -to  have  been  caused  by  the  Incompe- 
tence, negligence,  and  wrongdoing  of  the 
respondents,  for  which,  it  was  alleged,  re- 
spood^ts  were  rightfully  disdiai^ed.  This 
being  the  nature  of  tbe  triable  demands  un- 
der the  pleadings  in  this  case,  it  is  evldoit 
that  they  necessarily  originated  ex  ddlcta 
The  question  to  be  solved,  therefore,  is 
whether  demands  of  that  nature,  however 
numerous  and  though  s^rat^  itraiised, 
constitute  "a  long  account"  for  whidh  tbe 
statute  anOiorizes  compulsory  reference,  for 
it  la  clear  that  there  la  no  other  language 
in  the  statute  permitting  sndi  a  reference 
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upon  which  the  order  made  In  this  ease 
conld  bft  mutalaed.   B.  8.  19Q0,  |  1996l 

It  was  ruled  at  an  early  day  In  this  state 
that  "actions  for  torts  are  not  referable." 
Martin  t.  HaU,  26  Ho.  loc.  dt.  S89.  This 
principle  was  conceded  1^  Jndge  Black  in 
the  Bnbsequent  case  (Ittner  r.  St  Louis  Ex- 
position Ass'n,  AT  Ho.  loc.  dt  567,  11  S.  W. 
58),  where  the  language  of  the  statute,  per- 
mitting the  court  to  direct  a  reference  where 
the  trial  required  "Uie  examination  of  a  long 
account"  vas  under  review.  In  that  case 
plaintiff  brought  an  action  for  demands  aris- 
ing ex  contractu,  and  which  contained  over 
90  Items.  The  answer  set  np  a  counterclaim 
"for  damages  for  alleged  inferior  materials 
and  workmanship  In  parts  of  the  structure." 
It  was  held  that  the  petition  determined  the 
character  ot  the  action;  that  the  counter- 
claim for  damages  was  but  an  Incident,  and 
could  not  defeat  the  right  of  plaintiff  to  a 
r^teence  based  upon  the  nature  of  the  al- 
legations contained  in  bis  petition.  On  that 
ground  alone  the  court  held  that  the  matter 
was  a  proper  one  for  reference  nndw  the 
statute,  but  made  this  slgmflcant  statement: 
"If  the  plalntlfTs  account  stood  conceded 
as  to  work  done  and  materials  fumlrtied  and 
the  prlto  to  be  paid,  and  the  defense  stood 
alime  on  alleged  Infwlority  of  materials 
used  and  workmanship^  another  and  a  dif- 
ferent case  would  be  presented."  Plainly, 
there  Is  nothing  In  the  ruling  in  that  case 
nor  In  the  facts  then  in  judgmmt  which 
abated  the  force  of  the  principle  conceded  In 
that  case  "that  actions  sounding  in  tort  are 
not  ^braced  la  this  and  like  statutes, 
though  it  may  become  necessary  to  consider 
many  Items  of  damage,  for  It  Is  considered 
that  such  Items  of  damage  do  not  constitute 
an  account,  as  the  term  Is  used  In  the  stat- 
ute." Ittner  v.  St  Louis  Exposition  Ass'n, 
97  Ho.  loc.  dt  567,  11  S.  W.  68.  In  the 
case  at  bar,  i^alntlffs'  petition  did  not  pre* 
sent  any  Issues  which  required  "the  exam- 
ination of  a  long  account,"  and  h«ice  pre- 
sented no  case  whatever  for  a  reference^ 
The  contract  of  Mnidoyment  by  plaintiff, 
alleged  In  his  petition,  was  held  to  be  admltr 
ted  by  the  answer,  both  by  the  rtf  eree  and 
the  trial  Judge.  This  left  nothing  as  a  ba- 
sis for  a  reference,  except  the  issues  pre- 
sented by  appellant's  counterclaim;  and,  as 
those  Issues  sounded  In  tort  they  were  not 
referable  without  oouseut  Fostw  t.  Ball- 
rtwd.  148  Uo.  App.  loc.  dt  661,  128  B.  W. 
36;  Cya  ToL  34,  p.  787,  par.  "g,"  and  cases 
dted;  Both  l\>ol  Oo.  T.  Spring  Go.,  146  Uo. 
App.  loc  dt  82,  128  S.  W.  513;  Tonlson  t. 
Snover,  66  N.  3.  Law,  41,  28  AU.  810;  Camp 
V.  IngeratjU,  86  N.  Y.  488;  Andrus  t.  Home 
iBB.  Oft,  78  Wis.  642,  41  N.  W.  966,  8  li. 
R.  A.  271. 

In  erexy  case  In  whldt  the  oonstruction 
of  this  statute  has  been  before  this  court, 
it  has  been  uniformly  ruled  that  It  la  an 
enactment  In  derogation  of  the  common  law. 


and  that  Its  appUeatlon  should  not  be  ex- 
tended by  construction  beyond  the  strict 
terms  of  the  act  The  terms  "examining  a 
long  account"  are  used  by  the  statute  in 
the  sense  in  whldi  they  are  ordinarily  un- 
derstood, and  do  not  imply  either  an  ac- 
count stated  or  a  bill  of  particulars,  but  r^ 
fer  to  a  series  of  charges  made  at  Tarlona 
times,  covering  transactions  between  the  par- 
ties,  or  to  an  account  kept  by  one  party  or 
the  other,  for  which  redress  mlg^t  be  had 
Id  actions  ex  contractu.  The  statute  did 
not  intend  that  actions  sounding  in  tort 
which  juries  are  peculiarly  adapted  to  trj 
(R.  S.  1909,  I  1968),  should  be  sent  to  a 
referee  against  the  consent  of  the  litigants. 
Such  was  not  Its  construction  prior  to  the 
adoption  of  the  present  Constitution  (Har- 
tin  T.  Hall,  26  Mo.  loc.  dt  889);  and  to 
give  it  that  construction  now  would  violate 
the  constitutional  guaranty  that  the  right 
of  trial  by  Jury  should  remain  Inviolate,  as 
heretofore  enjoyed.    C(Hist.  art  2,  f  28. 

Apt  and  seasonable  objections  were  made 
to  the  refusal  of  the  court  to  permit  appel- 
lant to  have  a  Jury  trial.  For  the  error  In 
so  ruling,  Judgment  is  reveraed,  and  the  cause 
remanded. 


WOODSON,  P.  J., 
GRATES,  JJ.,  concur. 


and   I<AHH  and 


STATE  v.  BECKER  et  al. 

(Supreme  Court  of  Hlssouri,  Division  No.  2: 
Uardi  12,  1918.) 

1.  INDICTMBNT  AND  iKFOBlUTIOir  (|  12B*)— 
DUPUCXTT— "L0TTBBT"--**8CHBia  IH  im 
NATUBK  or  A  LOTTEBT." 

An  IndictnieDt  in  the  language  of  Ber.  St 
1909.  I  4170,  which  charges  defendants  with 
makiag  and  eBtabliablng  a  "lottery"  and  a 
"scbeme  la  the  nature  of  a  lottery,"  is  not 
cbipUdtons;  the  term  "lottery"  IndudiDg  ev- 
ery sdieme  pnidshabls  under  the  desciwtton 
"scheme  In  me  nature  of  a  lottery." 

[Ed.  Note.— For  other  eases,  see  Indictment 
and  Informatiou,  Gent  I^  If  884-400;  Dec. 
Dig.  I  126.* 

For  other  defioitionB,  see  Words  and  Phras- 
es. VOL  5,  pp.  4245-4252;  toL  8,  pp.  7710- 
7711.] 

2.  InnionaifT  and  InFomuTioN  (|  110*)— 
Laitguaob  of  Statotb— Lottkbt. 

The  offense  of  aiding  and  assistiDg  in  mak- 
ing and  establishinga  lottery,  in  violation  of 
Rev.  St  1900,  I  4770.  if  ■nfflciently  charged 
in  the  statutory  words,  though  the  persons 
aided  and  assisted  by  the  defendants  are  not 
named, 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  CenL  D^.  ||  289-294:  Dec. 
Dig.  S  110;*  Lotteries,  Cent  Dig.  S  80.1 

8.  IWDIOTHBHT  AVD  IlllOUUnoir  (|  125*}— 
DUFUCITT. 

An  indietmoit  for  establishing  a  lottery  is 
not  dupUdtous  bccaose  it  cliargea  that  the  lot- 
tei7  is  "known  as  the  Old  Reliable  Company 
and  the  Standard  Investment  Company." 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Gent  IMg.  If  884r-400;  Dse. 
Dig.  I  128;5l 
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4^ .  iNDICTVEmr  AWD  IHFOBUATION  (|  110*)— 

Lanouaob  of  Statutb—Lottebt. 

An  indictment  in  the  language  of  Rer.  St 
1909.  §  4770.  which  charges  the  making  and 
-establlBhiziE  of  a  lottery  u  a  buuness,  is  mffi- 
dent  to  adriae  ftefeudanta  of  the  natnn  of  the 
accusadon. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  I^formation,  Cent  Dig.  IS  289-294;  Dec. 
Dig.  8  llO;*  Lotteries,  Cent  Dig.  |  30.] 

B.  Indictment  and  Xhtobhatioh  (f  65*)— 

REQDIBIIxa. 

It  is  not  necessary  to  plead  the  evldeDce 
hy  which  the  indictment  la  to  be  supported. 

[Ed.  NotfiL— For  other  cases,  see  lodictment 
and  Informatlom  Cent  Dig.  i  187;  Dec.  Dig.  S 
e5.*3 

6.  Indictment  and  Infobmation  (|  110')— 
Langcaob  of  Statutb—Lottebt. 

An  indictment  in  the  language  of  the  stat- 
ute, which  charges  the  making  and  estabUaliing 
of  a  lottery  as  a  burineaa  on  a  certain  date,  ia 
not  bad  because  it  charges  that  certain  sums 
of  money  "were  thereafter  to  be  disposed  of 
by  lot  or  chance." 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig,  H  289-294;  Dec 
Dig.  I  110;*  LoUeries,  Cent  Dig.  8  80.] 

Appeal  from  St  liOuls  CircQlt  Court; 
George  C.  Hltchcodc,  Judge. 

Frank  Becker  and  otbers  were  Indicted 
for  establishing  a  lottery.  From  a  judgment 
aaaulning  a  demurrer  to  the  indictment,  the 
State  appeals.  Reversed. 

Elliott  W.  Major.  Atty.  Gen.,  and  Camp- 
bell Cummlngs,  Asst  Atty.  Oen.,  for  tbe 
State.  Chas.  F.  Krone,  of  St  Lonli^  for 
respondents. 


BLAIB,  a  This  case  Is  here  on  the  state's 
appeal  from  a  Judgment  of  the  circuit  court 
of  the  city  of  St  Louis  sustaining  a  de- 
murrer to  an  Indictment  containing  three 
counts,  the  first  of  which  (omitting  formal 
parts)  charged  that  defendants,  on  a  day 
stated,  "did  knowingly,  willfully,  and  f^o- 
nlonsly  make  and  establish  as  a  business  and 
avocation.  In  the  city  and  state  aforesaid,  a 
certain  lottery  and  scheme  of  drawing.  In 
the  nature  of  a  lottery,  known  as  the  Old 
Reliable  Company  and  the  Standard  Invest- 
ment Company,  whereby  large  sums  of  mon- 
ey,  to  wit,  ten  thousand  dollars  and  divers 
other  sums,  were  th^eafter  to  be  disposed 
of  by  lot  and  chance,  the  particular  method 
by  whl<Ai  said  dijq;K>sition  of  said  snms  of 
money  was  to  be  made  being  to  these  grand 
Jurors  unknown,  against,"  etc.  The  second 
count  Is  IdMtlcal  with  the  first,  except  It 
charged  defendants  "did  aid  and  assist  In 
making  and  establishing,"  etc.,  instead  of 
charging  they  "did  make  and  establish,** 
etc.  The  third  count  la  Identical  with  the 
second,  exo^tt  It  omtts  the  diarge  that  mon- 
ey was  to  be  disposed  of  by  lot  and  diance, 
and  omits  the  statement  aa  to  the  grand  Ju- 
rors* lack  of  knowledge  as  to  the  method  to 
be  employed. 

The  grounds  of  demurrer  ara  Out  nelQiCT 


count  Btat»  facts  suflkleBt  to  oonstitate  an 
offense;  that  neither  count  apprises  defend- 
ants of  the  nature  and  cause  of  the  accnsa- 
Uon  against  than;  that  all  the  counts  are 
bad  by  reason  of  duplicity  and  repugnancy; 
that  neither  count  (barges  the  commission 
of  a  crime,  but  merely  an  intent  to  commit 
a  crime  In  the  future;  and  that  all  the 
counts  are  "uncertain,  vague,  indefinite, 
repognant,  and  dnpUdtoos,  •  •  •  and 
could  not  be  pleaded  In  bar  of  any  future 
prosecution." 

The  indictment  follows  closely,  almost  lit- 
erally, approved  forms  (State  t.  Miller,  190 
Mo.  loc.  dt  451,  462,  89  S.  W.  877),  but  It 
Is  suggested  new  questions  are  presented  by 
the  donurrer  in  the  Instant  case;  and,  fur- 
ther, that  In  one  particular  the  indictment 
differs  from  that  heretofore  approved. 

[1]  1.  It  Is  argued  with  mnch  force  that 
duplicity  appears  from  the  diai^  that  de- 
fmdants  made  and  established  "a  lottery 
and  scheme  of  drawing  in  the  nature  of  a 
lottery."  It  Is  contended  that  the  term  "lot- 
tery'* and  the  phrase  "scheme  of  drawing  in 
the  nature  of  a  lottery"  relate  to  things  so 
different  that  the  wployment  of  both  In  the 
same  count  constitutes  duplicity.  The  stat- 
ute ts  leveled  against  any  person  who  shall 
"make  or  esteblisfa  or  aid  or  assist  In  mak- 
ing or  establishing  any  lottery,  gift  enter- 
prise, policy  or  scheme  of  drawing  la  the 
nature  of  a  lottery,  aa  a  business  or  avoca- 
tion in  this  state.  •  •  It  is  not  de- 
nied that  the  term  "lottery**  1^  as  Interpret- 
ed by  the  courts  of  other  states,  broad 
enoo^  to  Include  every  punishable  plan, 
scheme,  or  device  whereb^  anything  of  value 
Is  disposed  of  by  lot  or  chance;  and  it  Is 
not  contended  there  yet  has  been  devised, 
nor  that  there  could  he  devised,  any  sdieme 
in  the  nature  of  a  lottery  that  the  term  "lot- 
tery" Is  not,  as  thus  interpreted,  broad 
oiou^  to  cover.  It  Is  said,  however,  the 
framers  of  the  Constitution  and  the  statute 
must  have  had  a  less  comprehensive  mean- 
ing in  mind;  otherwise  they  are  convicted 
of  employing  useless  words,  a  conclusion  not 
favored.  It  is  to  be  obsorved,  however,  that 
at  the  time  the  Omstltutlon  was  framed  the 
meaning  of  the  term  "lottery"  was  not  so 
vdl  settled  as  now,  and  there  was  ev«i  then 
a  contention  being  made  tn  our  courts  that 
there  was  a  distinction  between  a  "regular" 
lottwy  and  other  devices  similar  in  respect 
to  the  elemente  which  rendered  than  cul- 
pable, but  not  conducted  with  the  same  for- 
malities. State  V.  Blndman,  4  Mo.  App.  loc. 
dt  582.  Doubtless  to  meet  such  a  concep- 
tion the  framers  of  the  Constitution  (sec- 
tion 10,  art  14)  used  the  phrase  "scheme 
in  the  nature  of  a  lottery."  The  oourte  of 
this  state  had  not  then  given  to  the  word 
"tottwy"  the  broad  definition  (State  v.  Mum- 
ford.  78  Ma  647,  89  Am.  B«pu  632)  snbse- 
quentty  upprovaA,  and  It  seems  cautlwi,  rath- 
er than  necessity,  dlctatsd  tbe  OQpIojnnent 
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of  the  additional  words  "Kheme  In  the  na- 
ture of  a  lottery." 

In  State  v.  Willis,  78  Me.  loe.  dt.  72,  73, 
2  At).  849,  In  dlBcnsslng  an  Indictment  charg- 
ing that  defendant  was  engaged  "lii  a  lottery, 
scheme  or  device  of  chance,"  the  court  said: 
"The  word  'lottery*  has  no  technical  mean- 
ing. A  lottery  Is  nothing  more  or  less  than 
a  scheme  or  device  of  chance."  As  now  de- 
fined In  this  state  and  elsewhere,  we  think 
the  term  "lottery"  Includes  every  scheme 
which  could  be  punished  under  the  descrip- 
tion "scheme  In  the  nature  of  a  lottery," 
and  that  conseqn^itly  the  use  of  this  fur- 
ther phrase  In  the  indictment  does  not  In- 
validate it  Certainly,  as  to  the  first  two 
counts,  there  Is  no  duplicity,  since  there  is 
added  in  each  a  description  of  the  purposes 
of  the  device,  which  clearly  characterizes  it 
as  a  lottery. 

[2]  2.  It  Is  contended  the  second  and  third 
counts  should  have  named  the  persons  aided 
and  assisted,  and  the  failure  to  do  so  war- 
ranted the  trial  court's  action  in  sustaining 
the  demurrer  as  to  them.  That  this  court 
has  entertained  a  contrary  view  is  evidraced 
by  its  approval  of  indictments  like  this  and 
by  its  view,  heretofore  announced  (State 
V.  Wilkerson,  170  Mo.  loc  dt  193,  70  S.  W. 
loe.  dt.  480),  that  there  Is  no  more  effective 
way  to  asslBt  In  making  and  establishing  a 
business  as  a  vocation  "than  to  participate 
in  it  and  devote  one's  time  and  services  In 
so  doing."  Three  are  here  Jointly  charged 
with  aiding  and  assisting.  All  three  are 
charged,  therefore,  with  "partldpatlng  In  it 
and  devoting  thdr  Ume  and  service*  to  It," 
1.  fc.  with  aiding  and  assisting  each  other. 
These  counts  of  the  indictment  might  well 
be  said,  therefore,  to  name  each  defendant 
as  aiding  the  others.  It  is  unnecessary,  how- 
ever, to  resort  to  this  argument  to  uphold 
them.  The  defendants  are  not  indicted  as 
accessories,  but  for  the  specific,  statutory 
offense  of  aiding  and  assisting  In  making  and 
establishing  a  lottery.  It  is  "but  another 
mode  of  committing  or  partidpatlng  in  the 
offNiae"  (Miller  v.  Commonwealth,  76  Ky. 
[13  Bush]  loc.  dt  736),  and  is  snffldently 
charged  in  the  statutory  words.  State  v. 
Bush,  70  Kan.  loc.  dt  740,  78  Pac.  667. 

[3]  3.  It  is  Insisted  duplidty  condoslvely 
appears  from  the  fact  each  count  charges 
that  the  lott^  and  scheme  €t  drawing  is 
"known  as  the  Old  Beliable  Company  and 
the  Standard  Investment  Company."  This 
part  of  tbe  charge  amounts  only  to  an  alle- 
gation that  the  scheme  bore  two  names. 
Whether  they  are  names  of  the  same  scheme 
or  names  for  parts  ot  it  makes  no  difference, 
If,  as  each  connt  diarges.  when  correctly  in- 
terpreted, .they  are  names  applying  to  the 
■wiM  thing.  There  la  no  dnpUdty,  In  thia 
reapect,  on  the  foce  of  the  Indictment 


[4,  B]  4.  It  has  so  frequently  been  held  that 
this  section  of  the  statute  (section  4770,  B. 
S.  1909)  suffidently  individuates  the  offense 
It  defines,  and  that  indictments  following 
its  language  are  suffldent,  that  It  is  unnec- 
essary to  discuss  the  argument  In  support  of 
a  contrary  view.  Tbe  statute  denounces,  and 
the  Indictment  charges,  the  making  and  es- 
tablishing of  a  lottery  as  a  business  or  (sic) 
avocation.  The  term  "lottery"  has  a  well- 
known  meaning  and  definition  which,  sub- 
stituted in  the  Indictment  for  the  word  It- 
self, would  leave  little  room  for  the  conten- 
tion mentioned.  The  statute  was  designed 
to  suppress  the  business  and  vocation  of 
those  who,  by  lottery  schemes,  preyed  ui>on 
the  credulity  of  the  unwary.  Each  count 
charges  defendants  were  engaged  in  such 
business,  and  is  suffldent  to  advise  them  of 
the  nature  and  charader  of  the  accusation 
against  them,  as  the  authorities  cited  In  tbe 
briefs  fully  disclose.  It  is  unnecessary  to 
plead  the  evidence  by  which  the  indictment 
Is  to  be  supported.  Commonwealth  v.  Har- 
ris et  al.,  95  Mass.  (13  Allen)  loc.  dt  539. 

[I]  5.  It  is  contended  the  allegation.  In 
each  of  counts  1  and  2,  that  certain  sums  of 
money  "were  thereafter  to  be  disposed  of 
by  lot  and  chance"  are  repugnant  and  ab- 
surd and,  further,  do  not  connect  defend- 
ants, by  alleged  act  or  intent,  with  the  fu- 
ture disposition  of  money. 

In  this  respect,  also,  tbe  indictment  is 
like  that  In  Staie  v.  Miller,  supra.  The  stat- 
ute condemns  all  lotteries,  etc,  made  or  es- 
tablished "as  a  business  or  avocation,"  with- 
out regard  to  whether  drawings  have  hem 
had  ;  and  this  court  as  counsel  concedes, 
seems  once  to  have  passed  on  this  point 
(State  V.  Pomeroy,  130  Mo.  loc.  dt  490,  32  S. 
W.  1002}  advers^  to  the  present  contention. 
Whether  what  la  there  said  is  to  be  taken  aa 
intended  to  mean  solely  that  It  was  not  nec- 
essary for  drawings  to  occur  In  this  state, 
thus  limiting  it  to  the  facts  in  that  case,  is 
not  important,  since  the  language  of  the  stat- 
ute Justifies  the  conclusion  that  a  drawing 
in  the  past  is  not  an  essential  to  the  offense 
under  the  statute,  except  as  the  proof  mar 
show  it  to  be  essential  to  the  makino  or  et- 
tabUtMng  of  the  particular  lottery  establish- 
ed, aud  to  that  extent  it  is  included  In  the 
simple  allegation  of  establishing  the  lottery. 
It  is  certainly  concdvable  that  a  lottery 
may  be  established  prior  to  any  adual  draw- 
ing.  Salomon  v.  State,  27  Ala.  loc.  dt  29. 

The  Judgment  is  reversed  and  the  cause 
remanded,  with  directions  to  overrule  tlie 
demurrer. 


PER  CURIAM.  Hie  .foregoing  (q)tail«i  of 
BIjAIB,  C,  Is  adopted  as  the  oidnloii  of  the 
court  All  the  Judges  concnr. 


Digitized  by 


772 


KM  SOnTHWBRTBUN  BEFORTBB 


(Ha 


NATLOB  «t  •!  T.  HcBUBB  st  aL 

(Sapreme  Coart  of  Ulnouri,  Dividon  No.  2. 
March  13,  1913.) 

1.  Appeal  axd  Bbbob  (|  1078*)— Waives  of 
Objections— Faxlube  to  Abqdk. 

Exceptions  to  rnlings  on  erUenea  an 
w^ved,  if  not  arffoed  In  the  brief. 

[Ed.  Note.— For  otlier  cases,  flee  Appeal  and 
Error,  Cent  Dig.  18  4256-1261;  Dec  Dig.  | 
1078.  •] 

2.  Wills  (}  400*)— CoirrasT— B«vikw— OOH- 

CLUSIVENESfl  or  FlHDIHOS. 

A  finding  In  an  action  at  law,  aueh  aa  a 
wUI  contest,  vUl  not  be  disturbed  on  appeal 
if  it  is  sustained  by  tulMtantial  evidence:  the 
credibility  of  the  viCneeaes  and  the  weight  of 
the  evidence  being  for  the  jniy. 

(Ed.  Note^For  otiier  cases,  aee  Wins,  Cent 
Dig.  H  869-879;  Dee.  Dig.  i  40(k*] 
8.  Wnxs  ^166*)— Uhdus  InrLinNci— EM- 

DE ITCE — S  U  FflCIBNCT. 

Evidence  in  a  will  contest  held  to  sostain  a 
finding  that  undo*  influence  waa  exercised  over 
testator. 

[Ed.  Note.— For  otlier  cases,  see  Wills,  Gent 
Dig.  II  421-4ST:  Dee.  Dig.  |  166w*] 

4.  WiLM  (I  OS*)  — Meiitai.  Capaoctt— Bvi- 

DEKCB— SuFncnsHCT. 

In  a  will  contest  evidence  hM  to  sostain  a 
finding  of  mental  Incapacitr  on  testator's  part 

IBd.  Note^For  other  cases,  see  Wills,  Cent 
Dig.  II  137-168,  ISL;  Dee.  Dig.  |  55.*] 

6.  Wills  (i  BO*)— Mbiital  Capaoitt- Test. 

One's  mental  capadtj  to  make  a  will  is 
tested  by  his  ability  to  onderstand  the  ordinary 
affairs  of  life,  the  value  and  extent  of  his  prop- 
erty, tne  number  and  names  of  the  persons  who 
are  the  natural  objects  of  hla  boun^,  their 
deserts  with  reference  to  their  conduct  and 
treatment  of  him,  their  capacity  and  necessities. 

[Ed.  Note.— For  other  cases,  see  WUla,  Gait 
Dig.  H  96-100;  Dec  Dig.  I  50.*] 

6.  Wixxfi  (I  330*)— GoMium— iBBmranoim- 
Mbntal  Capaottt. 

In  a  wiU  contest.  It  was  not  error  against 
defendants  to  instmct  that,  while  one  of  sound 
mind  may  dispose  of  his  property  by  will,  it 
must  appear  that  the  pereon  who  made  a  will 
was  of  sound  mind  when  it  was  executed ;  that 
a  sound  mind  is  one  whldi  enables  a  testator  to 
know  his  pnmerty,  and  understand  the  reason- 
able claims  <a  the  persons  who  may  have  rea- 
sonable and  natural  claims  on  his  bounty ;  and 
that,  therefore,  unless  the  Jaiy  were  reasonably 
satisfied  that  testator  possessed  a  soond  ntii^ 
wh^n  he  execated  his  will,  TSTdkt  srast  be  floe 
plaintiffs. 

iEd.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  §1  779-781;  Dec  Dig.  |  33a*] 

7.  Wn,L8  (I  4S*)  —  HlNTAIi  ImiAFACITT  — 

Cause. 

Hentid  unsoundness  sndi  as  will  constitute 
testamentary  incapacity  may  b«  produced  by 
exceairive  use  of  narooncs  and  morphina. 

[Ed.  Note.— For  other  cases,  ses  WiUi^  Osnt 
Dig.  I  88;  Dec  Dig.  1  43.*] 

8.  Wills  <{  330*)— Ooimsrs—lNSTBUonoNS. 

In  a  wlU  contest^  It  was  not  error  to  in- 
struct that  the  harden  waa  on  defendants  to  show 
that  testator  was  at  soand  mind  when  he  siseat- 

ed  the  wilL 

[Ed.  Note.— For  other  caaes,  see  Wills,  Cent 
Dig.  H  779-781;  Dec  IMfrT 830.*] 

9.  Wills  (|  006*)— OoimBuonoEi^"NATuaiz, 
Heirs." 

A  beqoest  of  Inemna  oror  to  "natnral  helr^ 
of  vedfied  persons  was  a  devise  to  their  diU- 


dcen;  such  intent  of  testator  mm/tniat  tmm 

the  context  of  the  will. 

[Ed.  Note.— For  other  cases,  see  WiU%  Ottt 
Dig.  H  1090-1090;  Dec  Dig.  |  D06.* 

For  other  definlti«i&  sse  Wonds  and  Fhiases^ 

VOL  6,  p.  4668.} 

10.  Wnxs  a  267*)  — GOHTESTS— NSCE88AET 

Fabiibs. 

On  contest  of  a  will  whid  gave  trust  in- 
come  to  testator's  children,  and,  on  their  death, 
to  their  natnral  heirs,  testators  grandchiUlren 
are  not  necessary  parties;  his  uiUrea  bung 
sUll  allTe. 

[Ed.  Note.— For  othn:  eases,  sea  Vfilia,  Cent 
Dig.  U  61B,  817.  818;  Dea  Dig.  |  267>] 

Ai^eal  from  Circuit  Coiir^  ^tte  Comitar; 
Alonza  D.  Bumes,  Judge. 

Will  contest  by  Randall  B.  Naylor  and 
others  against  Duncan  McEner  and  others. 
Judgment  for  coutestanti^  and  oonteatees 
peaL  Affirmed. 

This  Is  an  action  ua&et  the  statute  to  con- 
test the  wlU  of  one  James  A.  Naylor,  which 
comes  here  on  appeal  from  the  circuit  court 
of  Platte  county.  The  defendants  below  are 
the  appellants  here.  The  original  petition 
was  filed  on  the  19th  of  January,  1909,  In 
the  drcult  court  of  Platte  county,  and  the 
case  was  tried  thmin  on  the  7tb  day  of  De- 
cembra,  1909,  at  tbs  Deomber  term  ot  said 
court  The  grounds  of  contest,  as  we  gather 
from  the  amended  petition,  upon  which  the 
case  was  tried,  are  two.  namely:  (a)  Undue 
inflaenea  avorred  In  the  petition  to  have 
beok  exerdsed  upon  the  testator  by  the 
agents  and  attorneys  of  d^mdant  Pailc  Col- 
lege; and  (b)  lade  of  testamentary  capacity, 
superinduced  by  an  unsound  mind  arising 
from  old  age^  and.  as  it  Is  furthw  aTerred, 
tnm  the  "excesslTe  use  of  narcotics,  mor- 
phine, and  othw  deleterious  drugs."  The  pe- 
tltl<m  for  relief  imyed  the  court  to  test  the 
validity  cS  the  instrnment  in  question,  and 
to  lliat  end  to  flame  an  issue  whether  sach 
Instrument  was  or  was  not  the  last  will  and 
testament  of  said  James  A.  Naylor,  to  ttie 
end  that  the  same  might  be  declared  null 
and  void.  The  answer  of  defendant  board 
of  trustees  of  Park  OoUege  averred  that  the 
InstnuDeM  in  question  was  the  test  will  and 
testamoit  of  said  Naylor,  denied  gaiwally 
the  allegations  of  nndne  influence  and  lack 
of  testamentary  capacity,  and  prayed  that 
an  Issue  be  framed  as  to  whether  such  in- 
strument of  writing  was  or  was  not  the  last 
will  of  said  Naylor,  and  that  the  same  be 
adjndsed  to  be  In  fact  Uw  testator's  last 
will  and  testament  Answering  in  hla  indi- 
vidual capacity,  defendant  Duncan  McBuer 
also  denied  generally  the  allegations  of  the 
petttfam  as  to  andne  lalloence  and  lade  of 
testamentary  capacity.  In  his  answer  in  the 
canadty  ot  tmstes  defendant  Duncan  Me- 
aner made  general  denial  In  like  manna-  as 
his  oodetfendant,  and  likewise  prayed  that 
an  iisoe  be  framed  touching  the  validity  of 
the  will  and  Cor  judgment  that  soch  instra- 
meat  was  in  fact  the  last  will  and  testament 


•rn  stlier  eases  sss  ssms  tuple  and  sseUoa  HUMBBB  la  Dao.  XMg.  *  Abb.  IUs.  B«iss  *  Ri^'r  Indezi 

Digitized  by  Google 


KATLOB  T.  MOBUEB 


778 


of  BBld  Naylor.  In  paaaliv  it  may  be  noted 
that  the  amended  petition  averred  that  the 
death  of  testator  occurred  on  the  12tb  day 
of  August,  1807;  that  at  the  time  of  bla 
death  be  was  seised  of  an  Inheritable  estate 
In  real  estate  and  personal  property  In  said 
Platte  county ;  that  on  the  31st  day  of  May, 
1907,  or  on  scxne  day  between  that  date  and 
the  date  of  bis  death,  testator  signed  and 
pnblistaed  tbe  instrument  in  writing  In  ques- 
tion (as  to  tbe  date  of  tbe  execution  of  tbe 
contested  will  a  vwy  sharp  issne  of  fact 
arose  upon  the  trial).  The  petition  furtbw 
averred  ttiat  on  August  12,  1907,  the  written 
Instrument  In  question  "was  duly  probated 
by  the  probate  court  In  Qie  said  county  of 
Platte,**  and  that  on  the  28th  of  August, 
1907,  fba  defendant  Duncan  McBuer  qualified 
as  executor  thereunder,  that  letters  of  exe- 
cution (sic)  wwe  issued  to  bim  on  die  2d  day 
of  September,  1907,  and  that  be  thereupon 
took  possession  of  tbe  property  purporting  to 
be  bequeaUied  and  devised  by  tbe  writing 
aforesaid,  and  that  be  was  at  the  date  of 
the  filing  of  the  petition  pretending  to  act 
thereunder  as  such  executor.  The  above 
facts  of  the  death  of  testator  In  August, 
1907  (precise  date  not  given),  of  the  seisin 
of  the  estates  charged  in  tbe  testator  at  the 
time  of  his  death,  of  tbe  probate  of  the  will, 
and  of  the  granting  of  letters  testamentary, 
all  as  set  out  in  tbe  petition,  wese  admitted 
by  the  several  answers.  The  trial  was  had 
before  a  jury,  and  resulted  in  a  finding  that 
the  contested  instrument  of  writing  was  not 
the  last  will  and  testament  of  James  A.  May- 
lor,  and  ju^ment  was  entered  according^. 
From  this  verdict  and  Jo^ment  defendantB, 
after  the  usual  motions  for  a  new  trial  and 
In  arrest  of  Judgment,  took  and  now  prose- 
cute this,  their  appeal 

The  testator,  James  A.  Naylor,  was  bom 
on  tbe  13th  of  January,  1838,  and  was  there- 
fore, at  the  time  of  his  death,  a  Uttle  over 
69  years  of  age.  He  bad  resided  ivr  some 
65  years  In  Platte  county,  Mo.  He  owned  In 
Platte  county  two  farms  sometlmeB  r^erred 
to  In  tbe  testimony  as  the  "Hill  farm"  and 
tbe  "Bottom  farm,"  and  containing  In  the 
aggregate  some  500  acres  of  land.  He  also 
had  some  $2,000  In  cash,  a  small  amount  of 
other  personal  property,  owned  In  Kansas 
Glty,  Kan.,  three  lots,  on  two  of  which  there 
were  small  frame  cottages,  and  In  one  of 
whldi  latter  be  was  temporarily  residing  at 
the  time  of  his  death.  He  was  by  occupa- 
tion a  farmer,  and  is  described  by  the  wit- 
nesses as  a  man  of  splendid  physlqne,  pos- 
sessing in  his  years  of  activity  strong  phys- 
ical and  mental  powers.  Some  four  years, 
however,  prior  to  his  death,  be  became  af- 
filcted  with  cancer  of  the  stomach ;  prior  to 
this,  and  for  some  10  years  prior  to  his 
death,  he  had  suffered  from  locomotor  atax- 
ia. The  immediate  cause  of  his  death,  as 
tbe  proof  shows,  was  cancer  of  the .  stom- 
ach. About  tbe  1st  of  April,  1907,  after 
liaTlng  been  treated  Iiy  numerona  local  phy- 


sicians, be  removed  to  Kansas  (Sty,  Kul, 
for  the  purpose  of  being  nearer  and  more 
omivenient  to  medical  treatment.  He  aeeaa 
to  have  been  almost  constantly  under  medi- 
cal treatment  from  tbe  year  1903  till  bis 
death.  After  his  removal  to  Kansas  City, 
Kan.,  he  was  constantly,  except  on  two  oc- 
casions, confined  to  bis  bouse;  on  one  oC 
these  occasions  he  went  to  a  bank  In  Kansas 
City,  Mo.,  and  vras  absent  about  an  hour; 
on  the  other  occasion  be  went  to  Parkvllle 
In  Platte  county,  became  very  ill  there,  and 
was  brought  to  bis  home  in  Kansas  Glty, 
Kan.,  by  a  cousin. 

The  plaintiA  In  the  case  are  Bandall  B. 
Naylor,  eon  of  deceased  testator;  Elfle  01m- 
Btotd,  bis  daughter;  %  T.  Olmstead,  bus- 
band  of  the  said  Blfle  (and  who,  except  as 
such  husband,  has  no  other  Interest  in  this 
case);  and  Lucy  H.  Naylor,  widow  of  tbe 
teetetor.  Bandall  B.  Naylor  and  Blfle  Olm- 
stead are  tlw  sole  snrvlvliu;  children  of  the 
testator.  At  the  time  of  this  suit  the  said 
Randall  is  shown  to  have  been  married,  to 
have  been  of  about  tbe  <tf  80  years,  and 
to  have  bad  two  diildren ;  tbe  said  Elfle  is 
shown  to  have  ben  about  80  years  of  age, 
married,  and  tbe  mother  of  two  children. 
Defendant  Park  Coll^,  which  is  sued  by  ito 
board  of  trustees,  is  a  corporation,  the  gov- 
erning po\ver  of  which  seems  to  be  vested 
in  a  board  of  trustees.  "Park  College  Fam- 
ily" Is  an  adjunct  of  Park  CoU^,  wbldi 
college.  As  its  name  indicates,  is  an  educa- 
tional institution,  located  at  ParkvUle  In 
Platte  county.  The  precise  nature  of  Park 
College  Fandly,  except  that  it  is  "an  ad- 
junct" to  Park  0>llege,  la  left  from  the  tes- 
timony somewhat  obscure;  but  it  seems  to 
have  been  a  department  of  the  collc^  gov- 
erned and  managed  by  the  board  of  trustees 
thereof,  partly  maintained  by  said  board  and 
partly,  and,  as  the  witnesses  say,  very  large- 
ly, by  voluntary  contributions.  Tbe  object 
of  Park  College  Family  was  to  render  finan- 
cial assistance  to  Indlgoit  studento  of  Park 
Collie,  to  enable  them  to  obtain  an  educa- 
tion by  affording  opportunities  to  such  stu- 
dents for  manual  labor,  and  by  means  of  the 
voluntary  contributions  referred  to,  to  do- 
nate to  such  stndente  small  sums  of  money 
to  eke  out  such  earnings.  Defendant  Don- 
can  McRoer  was  the  trustee  named  in  tbe 
will,  hereinafter  set  out,  and  was  also,  as 
heretofore  stated,  named  as  executor  thsx«- 
under.  He  was  a  young  man,  a  student  at 
the  time  in  Park  College,  and  a  son  of  John 
T.  McRuer,  an  attorney  at  law  residing  at 
Parkvllle.  and  tbe  attorney  wlio  drew  tbe 
will  in  question. 

Hie  will  which  forms  the  subject  of  this 
action,  and  about  which  the  contest  was 
waged,  Is  as  follows: 

"I,  James  A.  Naylor,  of  Platte  County, 
Missouri,  do  make,  publirti  and  declare  ttds 
my  last  will  and  testament,  ber^y  reroUag 
any  otber  such  Instrument  by  me  at  maj 
time  heretofore  made. 
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"Ftrat:  I  direct  that  all  my  Just  d^ta, 
Indndliig  Qie  expenses  of  my  funeral,  sball 
be  paid  as  soon  as  possible  after  my  deceaaoi 

"Second:  To  my  beloved  wife.  In  lieu  vt 
dower  and  all  other  allowances  to  which  she 
may  be  entitled  by  law,  I  give,  devise  and 
bequeath  all  my  household  furniture,  bed- 
dins,  dishes,  utensils  and  other  articles  used 
In  or  belonging  to  my  household  at  my  death, 
to  be  hers  absolutely  and  foreTer ;  also  Lots 
Twenty-Six  (2S),  Twenty-Seven  (27)  and 
Twen^-Elgbt  <28),  Block  Tliree  &)  In  Host- 
ed and  Stumpfs  Addition  to  Wyandotte  Caty, 
now  Kansas  City,  Wyandotte  County,  Kan- 
sas, to  be  hers  for  and  during  her  natural 
life. 

*<niinl:  The  ranalnder,  after  the  term  of 
the  life  estate  of  my  wife  In  and  to  said 
Lots  Twenty~Slx  (26),  Twenty-Seven  snd 
Twenty-Eight  QiS)  Blo<^  Three  &),  In  Busted 
and  Stumpfs  Addition  to  Wyandotte  City, 
now  Kansas  City,  Wyandotte  County,  Mls- 
sotirlv  has  ecplred,  I  devise  to  the  Board  of 
Trustees  of  ^rk  College,  to  be  held*  disposed 
of,  Invested  or  reinvested  It  from  time 
to  time  as  it  deems  best,  for  the  sole  bene- 
fit of  nuk  G(dlQse  Family,  the  income  there- 
of to  be  devoted  to  the  malntoiance  of  said 
Family,  forever. 

"Fourth:  I  give,  devise  and  bequeath  un- 
to Duncan  McRuer,  at  PUkiAlle,  Platte 
County,  Missouri,  the  residue  of  my  estate, 
of  whatsoever  nature  and  wheresoever  found, 
the  same  and  all  of  it  to  be  held  in  trust 
and  managed,  preserved  and  disposed  of  as 
bereinatter  directed,  that  Is  to  say: 

"(1)  He  shall,  immediately  after  my  de- 
cease, take  poBsessloD  of  my  real  estate,  oth- 
er than  that  devised  to  my  wife  for  life 
with  remainder  to  the  Board  of  Tmstees  of 
Park  College  for  the  use  of  Park  College 
Family;  leasing,  repairing,  Insuring,  and  re- 
building any  Improvements  thereon  which 
may  be  destroyed,  if  in  his  Judgment  such 
re-buUding  Is  desirable;  collecting  the  rents 
ther^om,  and  In  every  way  carli^  for  the 
same,  while  possessed  thereof,  in  a  good 
businesslike  manner,  to  the  extent,  that  I 
mi^t  or  could  do  if  living  and  possessed  of 
tbe  same;  paying  from  the  Income  thereof 
all  taxes,  expenses  or  other  diarges  of  any 
kind  arisliv  out  of  or  neoessary  to  the  prop- 
er management  of  said  estate  as  aforesaid. 

"(2)  I  desire  that  he  shall  keep  an  over- 
elght  of  Uie  affairs  of  my  said  wife,  to  aid 
and  advise  hw  In  ber  bndness  matters;  to 
see  that  she  is  at  all  times  i^operly  cared 
for;  to  pay  her  out  of  the  Income  of  the 
real  estete  in  his  hands  as  trustee,  during 
her  lifettme,  the  sum  of  One  Dollar  ($1.00) 
per  day,  said  payments  to  be  made  twice 
ea^  year  or  oftener,  If  roQuested  by  my 
said  wife,  and  the  fimds  In  his  hands  per- 
mit; or  In  case  of  misfortune  befalling  my 
said  wlfe^  hereby  my  said  trustee  deems  it 
necessary  or  expedient,  he  may  pay  for  or 
to  my  said  ^fe^sudi  further  sums  of  mon- 
ey out  of  saU  income  as  he  may  have  on 


hand,  saffldent  to  relieve  'or  help  aid  such 
misfortune;  and  upon  the  death  of  my  said 
wife^  I  direct  that  said  trustee  shall  see 
tfiat  she  Is  decently  and  properly  burled, 
all  in  a  manner  In  keeping  with  my  estate, 
and  that  he  pay  the  costs  and  expenses 
diereof. 

"(3)  Said  trustee  shaU,  as  speemiy  as  he 
deans  best,  convert  all  of  my  personal  estate 
not  heretofore  ^ven  to  my  wife  or  necessary 
to  be  used  in  paying  my  debts.  Into  money, 
all  of  wbl<A  he  shall  turn  over  to  the  Board 
of  Trustees  of  Park  College,  the  same  to  be 
htid  in  perpetuity  by  the  said  Board  for 
the  use  of  said  Park  College  E^amily;  and 
if  the  fond  arising  out  of  such  personal 
estate  amounts  to  less  than  two  thousand 
dollars  ($2,000.00).  he  shall,  out  of  the  In- 
come from  the  real  estate  in  his  hands  as 
aforesaid,  other  than  that  wUch  may  be 
needed  for  my  wife  as  above  spedfied,  an- 
nually pay  to  said  Board  of  Trustees,  far 
the  use  and  purposes  aforesaid  one-half  (H) 
of  said  Income^  until  it  shall  have  been  paid 
by  him  the  full  sum  of  two  thousand  d(H- 
lars  ($2,000.00) ;  and  the  fund  thus  created, 
together  with  the  property  hereinhefore  de- 
vised to  saU  Board,  shall  be  held  by  said 
Board  of  Tnateea  as  hereinbefore  provided, 
and  forever  known  as  the  James  A.  Naylor 
Scholarship  Fund;  it  being  my  purpose  to 
make  the  fund  arising  out  of  my  personal 
estate  amount  to  two  tbooaand  dollars  (^,- 
000.00)  In  any  event,  but  if  more  than  two 
thousand  dollars  (|2,000l00)  should  be  real- 
ised out  of  my  personal  estate  then  the 
irtiole  snm  so  realized  to  go  to  said  fond: 
and  in  order  to  make  tUs  bequest  oat  of  my 
personal  estate  effective  immediately  aa  my 
deaUi,  said  trustee  ^all,  from  the  date  (»C 
my  death,  pay  said  Bosj^d  Interest  on  two 
thousand  ^OOOOO)  dollars  at  tlie  rate  of 
per  ceaL  (6%)  per  annam  nntll  such  time 
aa  he  shall  have  paid  said  Board  at  least 
two  thousand  d(dlars  if&fiOOJOO)  out  ot  said 
fund. 

"(4)  Said  trustee  shall,  annually,  and  up- 
on the  1st  day  of  January  In  each  year,  pay 
over  to  my  dani^ter,  Elfl^  wife  (tf  Z.  P. 
Olmstead,  of  Los  Angeles  Connty,  Califor- 
nia, and  to  my  son,  Bandall  B.  Na^r,  of 
Leavenworth  County,  Kansas,  the  balance  of 
the  net  Income  from  my  estate  after  making 
the  payments  and  exp^tdltores  hereinbefore 
named,  dividing  the  same  equally  between 
them,  and  continuing  said  payments  so  long 
as  both  my  said  daughtw  and  son  ahall  live; 
and  vrhm  one  of  them  shall  die,  his  or  hu* 
share  shall  In  like  manna  be  paid  to  the 
natural  heirs  of  said  deceased,  so  long  as 
the  survivor  shall  live,  said  survivw  during 
his  or  her  lifetime  continuing  to  take  the 
other  one  half  (%)  of  said  income  as  above 
provided. 

"(6)  Immediately  after  the  deatb  of  the 
survivor  of  my  children  aforesaid,  I  direct 
said  trustee  Qu  case  my  wife  also  be  dead, 
and,  if  not;  then  not  until  ber  death)  to  a& 
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count  to  and  tarn  over  to  the  natural  heirs 
of  my  said  danghter  and  son  the  residue  and 
remainder  of  the  estate  coming  to  or  re- 
maining in  his  hands,  said  heirs  to  take, 
iiave  and  hold  the  same  absolutely  and  for- 
ever, share  and  share  alike,  and  not  in 
representation  of  their  deceased  parents,  re- 
spectively; and  said  trustee  shall  execute 
and  deliver  to  the  parties  properly  entitled 
thereto  nnder  this  provision,  all  necessary 
deeds,  writings  or  other  docoments  required 
to  vest  the  estate  hereby  created  and  devised 
in  the  beneficiaries  named. 

"(6)  Before  entering  upon  the  dntira  of 
the  trust  herein  named,  said  trustee '  shall 
execute  a  good  and  sufficient  bond  condition 
for  the  faithful  discbarge  of  his  duties,  to 
be  approved  by  ttie  Probate  of  the  Circolt 
Court  of  Platte  county,  Missouri ;  and  If  for 
any  reason  the  trustee  hereinbefore  named 
should  not  accept  the  trust  and  quality  as 
such,  or  if  he  should  die  or  resign  or  a  va- 
cancy should  otherwise  occur,  then  the  cir- 
cuit court  of  Platte  county,  Missouri,  shall, 
as  provided  by  law,  appoint  some  other  suit- 
able person  to  execute  the  trust,  which  per- 
son I  desire  to  be  a  responsible  citizen  of 
Pettis  or  Waldron  Township  In  Platte 
county. 

"Fifth:  I  do  nominate  and  appoint  Dun- 
can McRuer,  of  Parkvllle,  Missouri,  executor 
of  this  will. 

"In  testimony  whereof,  I  hereunto  subscribe 
my  name  this  Slat  day  of  May,  A.  D.  1907. 

"James  A.  Naylor. 

"We  attest  the  foregoing  will  by  subscrib- 
ing our  names  hereto  at  the  request  of  the 
said  James  A.  Naylor,  and  In  bla  presence 
and  in  the  presence  of  each  other,  this  31st 
day  at  May,  IflOT.  John  T.  McRuer, 
"George  W.  Barnes," 

As  offered  upon  the  trial  and  as  admitted 
In  the  pleadings,  an  order  of  probate  was 
entered  by  the  probate  court  of  Platte  county 
on  the  2Tth  of  August,  1007  (the  pleadings 
charge  and  the  answers  admt^  respectively, 
that  probate  was  had  on  August  28,  1907; 
evidently  an  error,  but  In  no  wise  pertin^t). 
The  will  was  witnessed  by  George  W.  Barnes 
and  John  T.  McRuer,  as  aforesaid,  the  latter 
the  attorney  who  drew  It  Their  statements 
pursuant  to  statute  were  taken  by  the  pro- 
bate court  at  the  time  of  entering  the  order 
and  attached  in  due  form  to  the  alleged  will. 

Defendants  upon  the  trial  as  proponents 
of  the  alleged  will  assnmed  the  laboring  oar, 
and  called  among  otlier  witnesses  John  T. 
McRuer,  who  testified,  in  substance,  that  he 
was  one  of  the  subscribing  witnesses  to  the 
will;  that  the  other  subscribing  witness  was 
Mr.  George  W.  Barnes,  or  a  gentleman  In- 
troduced to  him  by  the  testator  ae  George  W. 
Barnes;  that  he  saw  the  testator  sign  the 
will ;  that  this  signature  was  had  in  the 
presence  of  the  witness  and  said  Barnes; 
tliat  the  testator  declared  the  Instrument  to 
be  bla  will,  reqoeetlng  the  witness  and 
Barnes  to  alga  the  anme  u  anbecrUiliig  wit- 


ness^ which  they  did  in  testator's  presence 
and  in  the  presence  of  each  other.  The  wit- 
ness further  stated  that  George  W.  Barnes, 
the  other  subscribing  witness,  was  at  the 
time  of  the  trial  in  St  Clair  county.  Mo., 
and  that  he  had  ascertained  this  fact  on  the 
preceding  Monday.  Barnes  was  not  a  wit- 
ness in  the  case  for  either  side  upon  the 
trial.  Witness  McRuer  further  stated  that 
he  had  kno\vn  the  testator  since  about  the 
year  1882;  that  he  (witness)  was  an  attorney 
at  law  and  was  for  many  years  the  adviser 
and  counselor  of  testator.  Quoting  this  wit- 
ness In  this  behalf,  uiJon  being  asked  whether 
he  ever  acted  as  counsel  for  testator,  he  re- 
plied: "Well,  Mr.  Naylor  never  had  a  law- 
suit that  I  remember  of,  but  he  would  come 
to  me  in  all  matters  that  bothered  bim  per- 
taining to  law.  He  frequently  came  to  my 
house  and  called  upon  me  and  I  was,  lie 
claimed,  hla  adviser  and  counselor  In  that 
llnft"  Witness  McRuer  further  stated,  In 
substance,  that  be  had  on  February  22, 1907. 
drawn  another  will  toi  testator,  but  thst 
some  mistakes  and  discrepandee  and  other 
errors  occurring  therein  be  was  called  to  the 
home  of  testator  and  requested  to  prepare 
the  will  In  controversy;  that  prior  to  the 
preparation  by  witness  of  the  first  will  testa- 
tor had  spoken  to  blm  some  time  In  the  win- 
ter  of  1906  and  1907  with  reference  thereto, 
stating  to  him  certain  provisions  tiiat  he  de- 
sired to  make  In  his  wlU  for  the  ben^t  of 
Park  College  Family.  lAter  the  witness 
says  be  was  called  to  the  residence  of  tes- 
tator In  Platte  county;  that  he  had  a  conver- 
sation with  testator  toudilng  tlw  tenns  of 
the  proposed  will.  In  wbidi  testator  said  to 
him  that  "he  wonted  bla  wife  to  have  a  dol- 
lar a  day  and  to  have  the  use  of  the  prop- 
erty in  Kansas  City,  Kon^  during  the  term 
of  bar  natural  life";  that  the  witness  and 
testator's  wife  were  present,  and  that  she 
was  asked  by  testator  whether  the  provisions 
proposed  tor  her  were  satisfactory,  and  that 
ahe  answered  that  they  were. 

Other  matters  occurring  at  this  conversa- 
tion are  shown  by  the  below  excerpt  from 
this  witness'  testimony:  "He  says:  'I  want 
all  I  have  got  in  the  way  of  household  fur- 
niture and  such  as  that  to  go  to  the  old  lady, 
and  I  want  her  to  have  the  use  of  the  house 
and  lot  in  Kansas  City  during  her  life,  and 
then  I  want  It  to  go  to  Park  Ckjllege  the 
same  as  the  otber.  I  want  $2,000  to  go  to 
Pork  College  Family.  It  will  help  some  poor 
boy  or  girl  to  get  an  education.  I  want  it 
to  go  In  my  name.'  I  had  stated  to  him  be- 
fore and  I  restated  to  him  how  it  could  be 
done.  That  it  would  assume  the  form  of  a 
scholarship  which  would  provide  $60  a  year 
at  6  per  cent,  beli«  $1,000.  That  was  cal- 
culated to  be  enough,  with  what  the  college 
Itself  provides,  for  clothing  and  board  and 
to  get  text-books  and  tuition  and  carry  a 
student  tlirough  the  year.  That  would  car^ 
xj  two.  Q.  Ton  mean  $2,000  at  Intecest?  A. 
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Yes,  sir.  Q.  Wu  tbat  what  he  said  to  70a? 
A.  Yes,  sir.  Q.  And  $2,000  would  carry  two 
students?  A.  Yes,  sir;  $2,000  he  wanted  to 
put  in.  That  was  the  sum.  He  sayfl^  *Now, 
I  want  tbat  perpetuated  Just  as  long  as  that 
Family  exists  there.  As  long  as  poor  girls 
or  boys  come  there,*  or  something  like  that. 
He  says:  'Now,  In  regard  to  this  property 
here:  I  hare  these  two  fiinns,  and  I  want 
that  to  stay  In  my  own  blood  Just  as  long 
as  X  can  keep  IL  X  want  you  to  make  It 
that  way  In  preparing  the  wllL  My  son  and 
daughter  haven't  cared  for  what  I  have  al- 
ready given  them  and  they  wUl  not  care  for 
this.  However,  I  want  tbem  to  have  the 
benefit  through  life  from  this  property.  I 
want  th<»D  to  have  the  profits  from  this 
property  as  long  as  they  live  and  my  wife 
lives.  After  tbat  I  want  It  to  go  to  my 
grandchildren  to  take  care  of  them.  They 
are  the  ones  I  am  looking  out  for.  They 
are  as  much  my  blood  as  my  son  and  daugh- 
ter are.*  Q.  What,  If  anything,  was  said  about 
any  one  to  care —  A.  W^I,  that  came  up 
some  time  before,  I  think.  He  aald  he  want- 
ed a  young  man,  one  who  would  be  there 
probably  pennaiwntly,  and  who  yna  of  good 
habits  and  station,  and  whom  he  oould  tnut 
to  take  care  of  liiat  property  to  go  ahead 
and  diiwoae  of  it;  carry  the  property  <hl 
Q.  Garry  ont  the  provialona  of  the  wlllT  A. 
Garry  them  oat  in  tbe  proper  manner.  I 
■nggested  Walter  Hlgglna;  a  young  man  ^o 
—  Q.  X>td  he  know  him?  A.  Tea,  sir;  he 
did.  I  mentioned  Walter's  name  Saya  be, 
'Have  yon  no  boy  of  your  own  old  enough  to 
be  trustee  In  tills  mattw?'  I  told  Urn  yes. 
I  says,  'Tes;  I  have  a  b«^  who  is  «f  age.' 
He  says:  'Well,  I  want  to  see  him.  Yon 
send  Urn  up  and  let  me  talk  to  Um.*  He 
instructed  me  to  hold  the  mattw  of  writing 
up  the  will  until  he  had  decided  on  the  trus- 
tee. Which  I  did.  I  think  it  was  after  that 
be  told  me  he  had  talked  with  George  Naylor 
about  it  and  Geoi^  said  ho  believed  it  was 
a  good  selecttott.  Anyway  X  got  word  to 
insert  his  name  in  the  Instrnment  Q.  Whose 
name?  Duncan's,  Duncan  UcBuo's.  Q. 
Toot  son,  he  bad  spoken  of?  A.  Tes;  sir. 
Q.  Mr.  McBuer,  coming  baCk  to  the  time 
when  'Exhibit  A'  w»a  ezecnted,  and  the 
time  when  you  went  over  to  Kansas  City, 
Kan.,  with  it,  I  will  get  you  to  state  the 
physical  condition  Mr.  Naylor  was  In  at  that 
time?  A.  He  wasn't  well.  He  was  complain- 
ing very  considerably.'*  On  cross^amlna- 
tlon  this  witness  stated  tbat  he  had  been  in 
the  employ  of  Park  College  since  the  year 
1001;  that  during  that  time  he  was  more  or 
less  associated  with  Mr.  McAfee  In  taking 
care  of  some  of  the  Park  College  affairs; 
that  he  was  also  for  a  certain  time  private 
counsel  for  Mr.  McAfee;  that  Mr.  McAfee 
was  the  business  manager  of  X^rk  College, 
and  that  Mr.  McAfee  asked  him  to  co-operate 
with  him  in  the  work  for  X*ark  College  Fam- 
ily; that  witness  and  said  McAfee  Old  co- 


operate In  that  work,  for  yoais.  "Whenever 
It  was  necessary  for  Mr.  McAfee  to  do  this 
work,  I  was  with  him.  Whenever  there  were 
deeds  to  write  or  leases  to  take  care  of,  I 
did  it  Whenever  there  was  any  work  he 
wanted  done  along  those  lines,  and  he  asked 
me  to  do  it,  X  did  It  You  may  caU  that 
'handy  man'  or  not,  Just  as  you  please  about 
that  Xt  Is  true  that  we  did  the  work  to- 
gether. I  was  associated  with  McAfee  in 
the  work  for  Park  College  Family,  and  what- 
ever way  that  affected  the  coUege  I  worked 
for  Park  College  Whenever  he  told  me  to 
do  anything,  I  did  It  as  well  as  I  could,  and 
as  Quick  as  I  could.  Xf  Z  saw  anything  In 
connection  with  the  Family  that  needed  at- 
tention, Mr.  McAfee  didn't  have  to  tdl  me." 
This  witness  stated  that  sometimes  or  at 
least  on  two  occasions  he  solicited  bequests 
for  Park  College  and  X'ark  College  Family. 
The  witness  also  stated  that  he  began  advis- 
ing testator  as  a  lawyer  some  time  In  the 
early  OO's,  but  that  testator  had  but  little 
law  business  to  attend  to,  and  that  they  were 
closer  to  one  another  than  mere  lawyor  and 
client;  that  In  the  discussion  of  (he  proposed 
will  with  testator,  when  the  matter  of  se- 
lecting a  trustee  and  ^ecutor  was  undo: 
discussion,  that  the  witness  suggested  to  tes- 
tator one  Waltw  XUgglns,  a  man  of  about 
80  years  of  age^  and  urged  npoa  testator 
the  selection  of  said  Higglns*  but  that  testa- 
tor inquired  of  him  if  the  witness  did  not 
have  a  son  who  was  of  age,  and  that  wit- 
ness oonflded  to  him  Qat  he  had.  Xluie- 
upon,  touching  the  age,  qualiflcatloia,  and 
attributes  of  dtf  endant  Duncan  McBuer,  the 
sou  of  wltoesB  who  was  made  trustee  the 
followioff  occuorred:  "Q.  Well,  how  old  was 
your  son  at  that  time?  A.  I  think  be  was 
about  22.  Q.  Was  he  22  at  that  time?  A. 
Yes.  sir.  Maybe  23.  Q.  He  was  23?  A. 
Maybe.  I  think  so.  Q.  Was  he  a  student 
In  Fatk  College  at  that  time?  A.  Tes^  sir. 
Q.  He  was  thai  a  college  boy?  A.  Yes,  sir. 
Q.  Had  he  ever  attended  to  business  of  tbat 
character  before?  A.  No,  sir.  Q.  Had  he 
been  an  intimate  friend  of  Mr.  Naylor's?  A. 
No,  sir.  Q.  Mr.  Naylor  never  knew  there 
was  such  a  boy  in  existoice  until  you  told 
him?  A.  Oh,  yes;  he  knew  him,  but  be 
didn't  know  he  was  of  age.  Q.  He  suggested 
it  to  you,  but  you  said  you  had  a  boy  In 
answer  to  his  question?  A.  Yes,  air.  Q. 
What  did  he  say  to  you?  A.  Why,  he  in- 
quired concerning  him.  What  kind  of  a  boy 
he  was.  Q.  Didn't  he  know  him?  A.  And 
I  told  him —  Q.  WUl  you  answer  my  ques- 
tion? A.  X  was  telling  you  what  he  asked 
me  about  this  boy.  You  asked  me  for  it 
I  told  faUn  he  was  a  good  boy,  and  never 
had  any  trouble^  That  he  always  assumed 
the  responsibility  at  bome^  and  was  a  good 
boy.  He  told  me  to  have  the  boy  come  up 
there,  tbat  he  wanted  to  see  him.  X  txM 
him  I  didn't  know  whether  it  was  worth 
irtiile  constflerlTig  my  tMy  or  not  bscanw  lis 
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had  Us  college  duties  to  attend  to,  and,  if 
It  would  interfere  with  that,  I  didn't  want 
him  to  tuive  anything  to  do  with  It  Q.  Well, 
7on  afterwards  foand  that  It  didn't  Inter- 
fere? A.  I  had  nothing  to  do  with  It  I  let 
the  boy  pursue  his  own  course.  Q.  He  didn't 
consider  that  It  Interfered  with  his  college 
dnties?  A.  I  consider  he  thought  ao.  Q. 
Yon  were  his  guide  in  that  matter?  (De- 
fendants object  for  the  reason  the  queation 
calls  for  a  conclusion  of  the  witness.  Ob- 
jection overmled  by  the  court  Defendants 
except  to  the  ruling  of  the  court)  A.  Why, 
I  certainly  ftit  that  I  had  the  right  of  guid- 
ance over  my  own  boy.  If  I  found  ont  that 
it  was  Interfering  with  his  duties,  I  would 
have  opposed  It  Q.  He  was  23  years  old? 
A.  Yes,  sir;  but  he  was  still  under  my  guid- 
ance. He  was  right  there  and  attending 
sdiool,  and  wheneTer  I  felt  that  it  was  for 
his  interest  to  oppose  anything  I  would  hare 
done  It  Q.  But  you,  as  his  guide,  finally 
reached  the  conclusion  for  him —  A.  No,  sir. 
Q.  Well,  he  was  acting  under  your  guidance? 
You  just  said  so?  A.  No,  sir;  I  allowed  the 
boy  to  pursue  bis  own  course.  Q.  Didn't 
yon  Just  say  If  you  thought  It  was  against 
his  Interest  as  a  student,  you  would  have 
opposed  it?  A.  Ym,  sir;  I  would." 

Witness  McRner  further  says  that  he  aft- 
erwards had  a  talk  with  testator,  In  which 
testator  requested  him  to  send  his  son  Dun- 
can McRuer  up  to  see  him ;  that  he  wanted 
to  talk  with  Duncan  before  the  will  was 
completed;  "he  wanted  to  size  him  up  and 
see  that  he  had  the  same  Ideas  of  business 
he  had ;"  that  testator  afterward  told  him 
that  the  boy  suited  him,  and  he  wanted  him 
as  his  executor ;  that  the  boy  had  the  same 
ideas  of  business  and  of  repairing  and  keep- 
ing up  laud  that  he  had.  Xt  appears  from 
this  witness'  testimony,  however,  without 
quoting  it,  except  in  substance,  that  defend- 
ant Duncan  HcBuer  had  never  "nut"  a 
farm,  mnr  had  he  erer  rented  a  &rm  or  col- 
lected rents  therefrom,  or  kept  up  r^irs 
thereon  at  looked  after  them  generslly  In 
any  viae ;  that  he  had  neves  been  engaged  in 
baalneaa  for  himself  or  for  anybody  else 
prior  to  that  time;  that  he  was  attending 
college  at  the  time  the  will  was  drawn,  but 
that  he  had  worked  with  his  brother  on  a 
farm  for  three  or  four  years  prior  to  this. 
TUIb  witness  also  tesUfled  toochlng  a  oonvrr- 
aatlini  had  with  testator  about  the  changes 
In  the  tarns  of  the  will  «C  rehroary  %  1907. 
This  conTeraatlon  occurred  In  Kansas  City, 
Ka.n.t  at  the  home  of  the  testator.  Accord- 
ing to  the  witness,  testator  said:  **  'Mac,  yon 
have  made  a  misdescription  in  the  real  es- 
tate here,  these  lots.*  He  showed  me  where 
the  mistake  was.  We  talked  about  it  and 
I  corrected  It  with  pencil  upon  the  old  wUL 
He  then  said:  'I  want  this  property  here. 
Instead  of  going  to  the  grandchildren,  I 
want  that  added  to  my  bequest  to  Park  Col- 
1^  I  feel  I  ou^  to  do  more  tat  Park  Col- 


lege than  I  have  done,  and  I  feel  it  Is  rii^t 
and  Justice  to  all  that  Z  give  them  in  addi- 
tion to  the  two  thousand  dollars,  this  prop- 
erty.* He  said:  *I  want  however,  that  to  be 
dli^KMed  of  Just  as  they  want  to  do  it  I 
don't  want  that  bound  up  like  this  $2,000.' 
We  discussed  that  I  made  a  memorandum 
to  that  effect  That  was  some  time  in  May, 
about  the  18th  or  20th  somewhere  in  there; 
two  or  three  days  before  the  will  was 
drawn."  In  passing,  it  may  be  said  that 
the  will  of  February  22,  1907.  was  similar 
to  the  one  in  controversy  here,  except  that 
but  one  lot  In  Kansas  Olty  was  mentioned 
and  that  was  misdescribed;  that  the  first 
will  gave  a  life  estate  to  the  widow  of  tes- 
tator in  the  said  lots  with  the  remainder 
over  In  the  "natural  heirs"  of  testator's  two 
cliildren,  while  the  will  in  question  devises 
this  remainder  to  Park  College;  the  first 
will  further  provided  that  payment  to  the 
natural  heirs  of  his  dilldren  should  be  de- 
ferred until  the  death  of  his  wife,  and  that 
these  heirs  should  take  per  stirpes,  while 
the  will  in  question  provides  that  they  shall 
take  per  capita.  There  were  other  minor 
differences  not  necessary  however  to  men- 
tion here. 

As  stated  above,  there  Is  a  sharp  contest 
in  the  proof  as  to  the  date  at  which  the  will 
In  question  was  actually  signed  by  testa- 
tor. Barnes,  the  other  of  the  subscribing 
witnesses,  was  not  called  as  a  witness,  and 
did  not  testify  upon  the  trial.  The  widow, 
Lucy  Naylor,  says  that  the  will  was  not 
signed  till  July  1, 1907 ;  the  witness  McRuer, 
while  stating  that  It  was  In  fact  signed  on 
the  31st  of  May,  1007,  Is  apparently  not  so 
frank  about  the  matter  as  he  might  have 
been.  On  cross-examination  the  following 
occurred:  "Q.  The  will  was  signed  the  31st 
of  May,  yon  said?  A.  Yes,  sir.  Q.  That  is 
true,  the  date?  It  was  the  31st  of  May  when 
the  will  was  signed  and  witnessed— this  pur- 
ported wlU?  A.  The  date  shows  there,  what- 
ever it  is.  Q.  The  date  shows  the  date  It 
was  signed?  A.  Unless  a  mistake  was  made 
In  relation  to  the  date.  Q.  Take  the  will, 
this  iDstrument  this  purported  will,  and 
tell  the  court  if  you  know  when  the  testa- 
tor signed  the  wiU?  A.  The  will  Is  the  Slst 
of  May.  That  is  the  best  evidence  I  have 
on  hand.  By  Mr.  Hughes:  Well,  what  do  you 
say  about  It?  A.  I  say  the  31st  day  of  May. 
I  certainly  could  not  make  a  mistake  in  the 
date.  Q.  You  witnessed  that  wUI?  A.  Yea, 
sir.  Q.  On  the  Slst  of  May,  1907?  A.  Yes, 
sir." 

This  witness  also  says  that  he  saw  the 
widow,  Mrs.  Naylor,  on  that  day;  that  he 
spoke  to  her,  but  does  not  remember  that  he 
bad  any  conversation  with  her  about  his 
business  there,  and  does  not  know  that  tes- 
tator had  any  such  conversation  with  her; 
that  at  the  time  of  the  execution  of  the  will 
In  question  testator  was  up  and  walking 
around  the  house;  that  he  was  mentally 
strong  and  of  sound  mind,  and  that  he  gave 
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no  evidences  of  the  fact  that  he  was  suffer- 
ing from  any  sort  of  narcotic  or  drug  or  from 
any  mental  weakness ;  that  he,  witness,  was 
there  an  hour  and  a  half  or  two  hours ;  that 
testator  during  that  time  was  sometimes  re- 
clining upon  a  couch,  and  sometimes  sitting 
up,  and  that  testator  asked  him  to  read  to 
him  the  will,  which  witness  did;  that  tes- 
tator took  the  will  and  began  to  "peruse"  it, 
but  that  he  could  not  say  whether  he  read 
It  all  or  not ;  that  he  seemed  to  stady  over 
It  for  fire  or  ten  minutes. 

Witness  J.  P.  Tucker,  testl^ng  for  the 
proponents  of  the  will,  states  that  he  never 
saw  the  testator  after  he  went  to  Kansas 
City;  that  he  does  not  recall  having  seen 
him  later  than  some  time  in  the  fall  of  1906 ; 
that  he  then  appeared  to  be  very  strong  and 
robust,  was  a  man  of  splendid  physique,  and 
always  impressed  witness  as  being  a  man 
of  stroi^  physical  and  mental  powers;  that 
he  took  him  to  be  about  78  years  of  age; 
that  his  age  was  a  matter  of  conjecture  with 
the  witness ;  and  that  he  took  him  at  that 
time  to  be,  and  so  considered  him,  a  man 
of  sound  mind.  On  cross-examination  wit- 
ness Tucker  admits  that  he  Is  a  member  of 
the  board  of  trustees  of  Park  College. 

Daniel  Lowmiller,  a  witness  for  propo- 
nents, testified  in  substance  that  he  had 
known  testator  for  some  40  years;  that  he 
saw  him  in  February  or  March,  1907,  and 
that  hla  condition  was  then  all  right  so  far 
as  witness  could  see;  that  mentally  he  then 
appeared  to  be  all  right.  This  witness  says 
that  he  again  saw  testator  In  Kansas  City 
some  time  In  April ;  that  testator  then  said 
to  him  that  he  was  not  at  all  well,  and  that 
he  looked  to  witness  as  If  he  were  not  well, 
"looked  some  tottery  and  bad,"  and  that  he 
could  see  no  material  change  In  his  mind  on 
the  last  occasion,  and  that  he  supposed  be 
was  all  right;  that  he  would  call  him  a 
sound  man  as  for  as  his  Judgment  went 

Dr.  Samuel  L.  McAfee,  called  as  a  witness 
for  the  proponents,  testified  that  be  was  a 
retired  professor  of  Park  College;  that  he 
had  been  an  active  teacher  from  1889  up 
to  three  years  before  the  trial ;  that  he  knew 
the  testator  casually,  and  that  some  time 
prior  to  the  latter's  going  to  Kansas  City, 
Kan.,  he  had  a  conversation  with  him,  in 
which  testator  stated  that  he  had  concluded 
to  do  something  to  help  Park  College;  that  he 
had  known  it  since  he  had  been  there,  had 
known  of  its  doing  good  to  the  young  men  and 
women  attending  there  and  of  its  fitting  them 
for  useful  lives,  and  that  he  wanted  to  do 
something  for  it;  that  he  questioned  the  wit- 
ness as  to  how  he  could  arrange  it,  and  this 
witness  referred  him  to  Mr.  H.  B.  McAfee. 
Dr.  McAfee  also  stated  that  in  this  conversa- 
tion testator  told  him  that  he  had  given  to  his 
family  about  all  he  Intraded  to  give  them. 
This  witness  gave  It  as  his  opinion  that  tes- 
tator at  the  time  of  the  convowttlon  witness 
had  with  him  was  of  sound  mind;  that  he 
never  thought  of  anything  elsft 


Margaret  Hasenyager,  testifying  for  the 
proponents,  says,  In  substance  that  In  Bfareh, 
1907,  she  was  a  stenographer  In  the  ofllce  of 
H.  B.  McAfee,  and  that  In  the  early  part  of 
March  she  went  to  the  house  of  testator  to 
take  his  affidavit;  that  Mr.  McAfee  had  been 
trying  to  obtain  data  as  to  the  early  days 
of  Parkvllle  and  the  coU^ie,  and  to  this  aid 
was  having  the  old  residents  make  state- 
ments about  the  early  days;  that  she  wait 
to  testator's  residence  at  the  direction  of 
Mr.  McAfee  and  BIr.  McRuer,  and  that  Mr. 
McBuer  accompanied  her;  that  she  remain- 
ed at  the  house  of  testator  for  some  two 
hours,  obtaining  from  him  a  statement  of  his 
early  life  and  of  fects  within  hla  recollec- 
tion touching  Platte  county  in  the  early 
days;  matter  of  war  history  concerning 
testator  and  ParkvUle,  and  that  from  her 
notes  she  took  she  reduced  testator's  state- 
ment to  writing.  From  her  conversation 
with  Mm  and  from  his  manner  and  appear- 
ance she  gave  it  as  her  opinion  that  he  was 
then  sound  mentally.  The  statemoit  taken 
by  the  witness  In  shorthand,  and  later  tran- 
scribed by  her,  was  offered  in  evidence,  with 
the  view  of  throwing  light  upon  the  mental 
condition  of  testator.  In  passing  it  may  be 
said  that  the  taking  of  this  statement  at  the 
time  it  was  taken,  as  well  as  the  manner  of 
taking  it  and  preserving  It,  appears  to  say 
the  least  in  a  somewhat  slniater  or  storm 
cellar  light  The  point,  however,  we  reoeire 
tor  later  comment 

H,  B.  McAfee  testified  for  proponents, 
In  substance,  that  he  had  for  many  years 
and  up  to  the  preceding  July  resided  in 
ParkviDe,  that  he  was  a  student  from  1873 
until  1880  of  Park  College,  and  ever  since 
the  last-mentioned  date  he  had  been  con- 
nected with  the  Institution  as  teacher  or 
business  manager,  and  that  from  1890  con- 
tinuously he  had  managed  the  school  him- 
self, and  that  prior  to  that  time  for  some 
four  years  he  was  assistant  manager.  This 
witness  stated  that  he  saw  testator  not  a 
great  while  before  the  latter's  death  at  his 
home  In  Kansas  City,  Kan.;  that  testator 
sent  for  him;  that  he  went  and  had  an  in- 
terview with  him  which  lasted  some  little 
time;  that  the  witness  expressed  to  tratator 
his  appreciation  of  the  provisions  made  In 
the  will  for  the  college;  that  testator  spoke 
of  his  pleasure  in  making  the  gift;  that  he 
said  he  regretted  that  neither  of  his  chfl- 
dren  had  taken  an  education,  and  that  he 
wanted  to  make  it  possible  for  some  young 
people  to  get  an  education;  that  he  had  none 
himself,  and  that  his  children  had  not  cared 
for  one.  This  witness  states  that  from  hU 
conversation  with  testator  he  was  of  the 
opinion  that  he  was  of  sound  mind,  though 
iwsslbly  he  was  much  grayer  than  when  he 
last  saw  him,  and  that  he  thought  he  was 
a  sick  man  physically. 

Duncan  McBuer,  testifying  for  proponents, 
said  In  substance  that  he  is  the  person 
named  as  executor  and  trustee  In  the  will  in 
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question;  that  he  had  known  testator  aboat 
four  months  prior  to  the  latter's  death, 
though  he  had  seen  him  from  time  to  time 
for  some  four  years  prior  thereto;  that  In 
the  latter  part  of  February  or  March,  1807, 
he  Trent  to  the  house  of  testator  at  the 
latter's  request,  for  the  purpose  of  seeing 
him;  that  before  that  the  father  of  witness 
bad  told  him  that  Mr.  Maylor  wanted  to  see 
blm,  but,  when  be  went  to  see  testator,  be 
did  so  In  response  to  a  call  from  some  of 
the  neighbors,  advising  bim  of  testator's 
wish  to  see  blm.  Wbat  occurred  .Is  shown 
by  the  witness'  statement  In  hie  own  worda: 
"Q,  Now,  I  wish  yon  would  begin  at  the 
time  when  you  first  met  him  at  his  home  on 
that  occasion,  and  state  to  the  Jury  all  you 
recall  of  what  he  said  to  you  on  that  oc- 
casion. Just  In  yonr  own  way.  A.  WeU, 
as  t  remember  it,  be  was  reclining  on  the 
coach.  It  was  about  9  or  10  o'clock  in  the 
forenoon,  probably  a  little  earlier  than  that 
When  I  went  In,  X  Introduced  myself  to 
him  as  McRuer,  and  be  said  he  had  been 
expecting  me.  He  stated  he  had  a  bad  spell 
the  night  before,  and  told  some  Inddent  of 
Mrs.  Naylor  gi^ng  to  the  neighbors,  and 
some  things  like  that  He  then  stated  why 
he  sent  for  ma  He  was  looking  around  for 
some  one  to  see  atter  bis  business  and  at- 
tend to  his  aflTalra  after  he  was  nnder  the 
ground.  He  said  be  wanted  a  young  man, 
and  didn't  know  where  to  And  one  be  would 
be  better  salted  with  than  mysdt  Br.  Win- 
ters, the  practicing  physician  In  Farkrille, 
was  present,  and  he  asked  Um  what  he 
thon^t  of  his  choice^  or  of  Qie  choice  he 
was  about  to  maka  The  doctor  Just  Jok- 
ingly expressed  his  opinion.  After  the  doc- 
tor left,  we  went  to  the  front  porch.  It 
was  the  spring  of  the  year  or  late  winter. 
The  day  was  mild.  He  said  be  teat  for  me 
because  be  wanted  me  to  go  over  the  place 
with  him  and  see  all  the  land,  and  meet 
the  tenants  and  hands  there^  bat  that  be 
wasn't  able  to  go.  After  we  had  been  on 
the  porch  for  some  time,  we  passed  through 
to  the  Utcben  and  out  towards  the  bam. 
and  put  up  the  horse  I  bad  drlren  there. 
He  stated  that  It  was  the  first  time  be  had 
been  without  a  horse  since  he  was  a  boy 
about  16  years  of  age.  He  pointed  out  a 
patch  of  com,  or  where  com  had  been,  and 
said  that  a  man  had  tried  to  beat  bim  out 
of  a  load  of  com  there,  and  that  when  I 
got  hold  of  his  affairs,  If  I  ever  did,  he 
wanted  me  to  do  like  he  did  on  that  occa- 
sion. If  a  man  tried  to  beat  blm,  to  see 
that  he  didn't  do  it  It  be  was  In  need,  to 
gire  him  the  com.  We  went  in  the  dining 
room  to  eat  dinner.  After  dinner,  Mr.  Nay- 
lor laid  on  the  coach  awhile,  and  very  short- 
ly we  went  out  on  the  porch.  The  house 
was  in  sa<d)  a  location  to  Qie  principal  build- 
ings of  the  college  that  a  Tery  good  view 
eonld  be  obtained  of  that  building.  Q.  Ton 
man  Park  OollegeT  A,  Tes,  sir;  redtatton 
tialL  It^a  a  larg^  slatfrcolored  sbma  build- 


ing. We  had  a  rery  good  view  of  it  One 
that  I  had  not  heretofore  had  of  ParkTlUe, 
although  I  had  Ured  a  great  many  years 
there.  I  remarked  on  the  splendid  view 
from  there.  When  I  made  that  remark,  he 
said  it  was  a  building  that  had  turned  out 
worthy  young  men  and  women  as  he  had 
observed.  It  was  In  that  connection  he  ad- 
vised me  of  the  fiict  that  he  bad  $2,000  In 
the  Missouri  Savings  Bank  In  Kansas  City, 
Mo.,  and  said,  if  I  suit  him  and  managed 
his  affairs  after  be  was  gone,  I  was  to  take 
that  $2,000,  that  was  not  needed  to  pay  his 
Just  .debts,  and  tarn  It  over  to  Park  College. 
That  he  had  decided  that  was  where  the 
money  should  go.  He  wanted  to  make 
worthy  young  men  and  women,  and  be 
thought  that  college  educated  them  when 
they  could  not  get  an  education  otherwise. 
He  was  a  great  band  to  chew  tobacco,  and 
he  had  at  that  time  took  a  plug  from  bis 
pocket  We  bad  a  view  of  his  real  estate, 
part  of  It,  and  he  took  a  chew  of  tobacco, 
and  says,  'People  may  wonder  why  I  don't 
leave  my  business  to  my.  own  boy ;  I  would, 
but  he  don't  think  as  much  of  this  land  as 
I  do  of  this  €bew  of  tobacco.'  My  kcquatnt- 
ance  not  having  been  very  intimate,  I  won- 
dered at  the  remark,  bnt  those  are  his  exact 
words  as  I  remember  them.  He  said  that 
be  didn't  -value  it  as  much  as  be  did  the 
plug  of  tobacco.  That  he  bad  already  given 
him  17,000  or  fSjm,  and  that  to-day  he 
dldnt  have  a  dollar.  He  referred  to  the 
disposition  of  the  land,  and  satd  he  wanted 
it  to  go  to  his  grandchildren,  that  they 
ought  to  have  it  He  said  it  was  valuable 
land,  and  the  rent  wasn't  great  because  the 
land  had  run  down,  and  the  ImproTOments 
were  not  In  extra  good  shapeL  That  was 
the  bill  land.  He  said  the  bottom  land,  In 
case  there  was  so  overflow,  would  rent  from 
$1,200  to  $1,600,  and  be  wanted  this  rent, 
after  the  taxes  were  paid  and  an  dcd>ts  oa 
it  be  wanted  his  children,  Randall  and  Mra 
Olmatead,  to  have  the  rent  Bhare  and  share 
elite  But  after  they  both  were  dead,  he 
and  Mrs.  Naylor,  then  fiie  land  was  to  be 
turned  over.  The  trustee  was  to  turn  every- 
thing ovor  to  his  grandchildren  that  was  in 
his  bands.  At  that  time  he  made  no  nt&- 
ence  to  the  property  in  Kansas  City*'  Kan., 
except  that  be  had  bought  a  home  tber& 
That  Mrs.  Naylor  and  the  fiolfcs  thought  he 
was  worrying  about  the  land  and  the  crops, 
and  he  wasn't  very  well,  and  he  was  going 
away.  He  said  tiiat  would  be  a  home  for 
Mrs.  Naylor,  in  Kansas  City,  Kan.,  after 
he  was  gone^  and  0iat  be  was  going  down 
there.  That  was  practically  all  of  the  con- 
versation at  that  tima  Q.  In  ordw  to  re- 
fresh your  recollection,  I  will  get  yon  to 
state  If  he  laid  anything  In  that  convwsa- 
tlon  about  any  ptavUUm  tor  Mrs.  Naylor, 
other  than  the  Kansas  City  property?  A. 
He  said  that  It  was  his  intmtlon.  He  seem- 
ed a  little  worried  about  bow  to  take  care 
of  tbft  'old  woman,'  as  be  usually  called  her 
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How  ta  best  tate  cue  of  fbe  old  woman. 
He  said  be  wanted  her  to  liav*  ploitr  and 
whoiever  alie  needed  It  He  said:  *I  am 
thinking  of  givittg  her  Uw  cash  and  totting 
her  Lave  a  home  there,  aod  In  that  way  she 
won't  have  anything  to  see  after,  and  It 
wlU  be  taken  care  of.  Whoever  I  name  as 
trustee  can  attmd  to  that  No  matto'  what 
It  amounts  to,  If  takes  all  the  land,  she 
has  the  first  dalm.  Whenew  she  aski  for 
money  and  needs  it;  I  want  It  glTen  to  her.' 
That  was  practically  the  oonreraation  at 
that  tlme^  and  I  think  tt  Is  practlcaUy  the 
will  althoogfa  I  didn't  know  that"  This  de- 
fendant McRuer  fnrthw  testified,  In  sub* 
stance,  that  at  the  time  of  this  visit  he  did 
not  know  the  will  had  been  made;  that 
witness'  father  had  never  mentioned  or 
discussed  the  matter  with  him.  He  also 
says  that  he  went  to  Kansas  Olty,  Kan.,  on 
two  or  three  occaslonB  to  see  testator,  and 
that  on  the  occasion  of  his  second  visit 
about  the  middle  of  June,  1907,  testator  gave 
him  a  paper  which  the  latter  said  was  his 
will;  that  this  Instrument  was  In  a  plain 
envelope,  and  that  testator  asked  him  to 
write  thereon,  "will  of  James  A.  Naylor." 
which  the  witaess  did ;  that  he  was  request- 
ed to  take  this  paper  to  the  bank,  obtain  a 
lock  box  ther^  and  place  the  paper  therein; 
that  this  envelope  was  not  sealed,  but  that 
he  did  not  examine  the  paper  to  ascertain 
whether  It  was  a  will  or  not;  that  he  had 
never  read  it  until  he  brought  It  to  the  pro- 
bate office  to  be  probated.-  Being  aidced  to 
examine  the  will  In  anesUon  and  tell  the 
court  whether  It  was  the  same  paper  or  not 
he  answered:  "Well,  not  having  read  this 
until  I  broi]^ht  It  to  the  probate  office  I 
am  not  overly  familiar  with  It  but  I  Judge 
It  is  the  document  It^s  of  a  similar  de- 
scription. I  am  not  positive  at  thla"  This 
witness  also  sajrs  that  testator  was  In  Ms 
opinion  of  sound  mind. 

After  offering  the  will  In  dispute  and  also 
the  will  dated  February  22.  1907,  here- 
inbefore called  the  first  will,  proponents 
rested  their  case  In  chief.  The  difference 
existing  between  the  first  will  and  the  will 
here  in  controversy  has  been  heretofore  In 
this  statement  briefly  pointed  out  and  no 
further  attention  need  here  be  given  to  this 
Instrument 

On  the  part  of  the  plaintiff,  among  others 
Dr.  Reeves  testified.  In  substance,  that  he 
was  a  practicing  physician  In  Kansas  City, 
Kan.;  that  he  had  treated  testator  from  the 
4th  day  of  April,  1907,  continuously  until 
hla  death ;  that  be  found  him  snff^ng  from 
cancer  of  the  stomach;  that  this  was  a  mor- 
tal ailment  and  that  all  that  could  be  done 
was  to  maintain  him  as  comfortable  and 
as  well  nourished  as  possible  for  the  remain- 
der of  his  life.  On  the  4th  day  of  Bfay  the 
witness  began  administering  opiates  to  re- 
lieve him ;  at  first  he  gave  blm  codeine*  but 
this  drug  tailed  in  Us  effect  and  on  the 
second  of  June,  190T,  he  began  administer- 


ing to  teatatw  morphine;  that  he  continued 
this  treatment  until  his  death;  that  from 
the  4th  of  May  testator  was  mentally  in  a 
stupid,  sluggish  cmditloB,  and  from  the  2d 
of  June  was  oontlnuoualy  under  the  Influ- 
ence of  morphine;  Out  irtdle  under  tbe  in- 
fluenoe  of  theae  opiates  he  was  sluggish, 
sle^y,  and  drowsy,  and  that  when  from  un- 
der the  Inflnoiee  of  this  drug  hla  mental 
conditUu  was  decidedly  bad,  almost  wild 
and  maniacal  from  pain,  and  that  there  was 
no  time  from  Jane  2, 1907,  to  fiie  time  of 
his  death  when  he  was  mentally  capable  of 
transacting  business. 

Dr.  A.  Naylor,  caUed  for  pialntlttk,  teeti- 
flsd  that  be  was  a  physician  and  snrgeon.  a 
distant  rdative,  either  a  second  or  third 
condtt  of  testator;  that  be  saw  testator  at 
his  home  In  Kansas  (Sty,  Kan.,  on  the  19tb 
ta  June.  1907;  that  testator  seoned  drowsy 
and  ale^;  did  not  talk  much,  and  did  not 
recognise  witness;  that  testator  swore  bit- 
terly at  his  daughter,  the  plaintiff  Mrs.  Olm- 
stead.  and  ordowd  her  from  his  home^ 

Mrs.  Lucy  Naylor,  one  of  the  plaintiffs, 
and  widow  of  testator,  testifying  for  pialn- 
tUEs,  stated  that  she  and  testator  wen  mar- 
ried en  N(»vember  8^  1896;  that  they  moved 
to  Kansas  City  on  the  1st  of  Aioil,  190T.  In 
order  to  secure  medical  treabneot  for  testa- 
tor, who  was  and  had  been  snfflBring  from  the 
disease  which  caused  his  death  contlnuonBly 
from  the  year  1908.  Testator  was  sJUeted, 
and  had  been  so  affected  with  locomotor 
ataxia  tax  10  years.  She  further  stated  that 
testator  from  the  time  he  went  to  Kansas 
Cnty,  Kan.,  had  been  out  of  the  house  Init 
twice,  and  that  mi  aw  ot  Uiese  oocairions  hs 
wait  to  Farkvllle  and  became  so  III  that  a 
cousin  brought  blm  baA  home;  that  he  was 
affected  with  cancer  of  the  sbmiadi  and 
paralysis  of  his  lower  limbs.  B«lative  to  the 
date  at  whicli  the  will  In  question  was  ex- 
ecoted,  this  witness  avorred  positively  that 
this  occurred  on  July  1,  1907.  She  fixed  the 
date  by  the  drcumstence  of  having  purchas- 
ed on  that  date  a  cemetery  lot  and  says  that 
upon  her  return  she  found  witness  John  T. 
McRuer  at  the  bouse,  and  was  requested  by 
testator  to  call  Barnes,  one  of  the  subscrib- 
ing witnesses,  which  she  did;  that  she  ob- 
tained a  pen  and  Ink  for  them  and  left  the 
room;  that  on  the  date  in  question  tlie 
physical  condition  of  testator  was  sudi  that 
he  was  physically  unable  to  hold  a  paper  In 
hla  hands;  that  he  was  not  able  to  transact 
any  business  or  follow  anything;  that  he  was 
not  able  to  understand  what  property  he 
owned  or  the  character  of  the  proper^,  or 
to  rememb^  those  ccnnposing  his  fomlly. 
and  persons  who  had  claims  upon  his  boun- 
ty ;  that  he  was  constantly  in  a  stopor,  and 
this  had  been  his  condition  for  some  two 
weeks  prior  to  the  first  of  July. 

Elfle  Olmstead,  one  of  the  plaintiffs,  testi- 
fying for  the  plaintiffs,  stated  that  she  resided, 
and  had  resided  for  some  28  years.  In  Cfcli- 
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fornla,  going  there  with  her  fftther  and  moOi- 
er  at  the  age  of  aboat  13  years ;  that,  after 
the  death  of  her  moth^,  her  tathw,  the 
testator,  retamed  to  Missouri,  bat  that  he 
made  her  visits  erery  two  years  up  to  with- 
in three  years  of  his  death;  that  his  laat 
visit  was  In  December,  1906,  at  which  time 
he  came  with  witness*  stepmother  and  re- 
mained nntll  March,  1907;  that  there  was 
never  np  to  his  last  illness  any  coolness  or 
\tL<A  of  friendship  between  witness  and  testa- 
tor. She  farther  says  that  upon  learning  of 
her  father's  serlons  Illness  about  the  1st  of 
June,  1907,  she,  with  her  husband  and  two 
children,  immediately  came  to  see  him;  that 
testator  talked  a  little  while  with  witness, 
seemed  better,  but  later  went  into  a  stnpor, 
and  80  remained  for  the  whole  of  the  day; 
tiiat  in  her  opinion  his  mind  was  decidedly 
unsound ;  that  he  was  not  like  himself ;  that 
later,  ap<m  her  return  some  time  In  June, 
1907,  from  a  short  visit  to  other  rtiatlves. 
her  father  cursed  her  very  bitterly  and  order- 
ed her  to  leave,  and  tbreatOMd,  in  the  event  of 
her  reCoral,  to  call  an  otBoer  and  have  her 
ejected;  and  Oiat  Crom  that  time  to  the  date 
of  his  death  he  gradually  grew  weaker  men- 
tally and  lAyslcally. 

Randall  B.  Naylra,  one  (tf  the  ^alntUfs, 
called  as  a  wttness  for  plainUfl^  says  that 
he  was  at  his  father*!  about  the  last  of  June 
or  the  lat  of  July,  1907,  and  that  ha  did  not 
appear  to  know  the  witness;  and  tiiat,  upon 
mmttm  being  made  ot  testator's  home  place, 
he  related  that  he  had  no  home  place,  and 
that  testator  did  not  seem  to  know  what  he 
was  talking  about,  and  that,  if  be  bad  signed 
any  papers  at  that  time,  he  would  not  know 
what  he  was  algning. 

George  W.  Naylor,  a  cousin  of  testator, 
testifying  for  plalntlif,  says  that  be  saw  a 
great  deal  of  testator  during  the  spring  and 
summer  of  1907;  that  some  three  weeks 
after  testator  moved  to  Kansas  C^ty,  which 
would  place  the  date  about  the  third  week  in 
April,  1907,  the  witness  returned  home  and 
found  testator  lying  ill  on  the  porch  of  wit- 
ness* house  on  some  sacks,  and  that  he  re- 
garded the  condition  of  his  mind  as  unsound, 
and  very  unsound  at  that;  that  testator 
saw  some  of  his  tenants,  but  attended  to  no 
business  with  them ;  that  he  drew  no  leases, 
was  not  fit  to  draw  up  any;  that  he  was 
crying,  and  said  he  loved  his  children. 

Plaintlffa  also  offered  certain  annual  state- 
ments filed  In  the  probate  court  by  defendant 
Duncan  McEuer  as  aecutor  and  trustee 
under  the  will,  which  showed,  among  other 
matters  not  pertinent  here,  the  payment  by 
said  executor  of  the  sum  of  $76  to  John  T. 
McRuer  as  attorney  for  said  estate. 

At  the  close  of  plalntifb*  evidence  defend- 
ants requested  the  court  to  give  three  in- 
structions, in  effect  demurrers  to  the  evi- 
dence of  the  plaintiffs,  and  whidk  are  as  fol- 
lows: 

"(1)  You  are  Instructed  Uiat  ttien  la  po 


substantial  evidence  In  tills  case  that  at  the 
time  James  A.  Naykv  subscribed  his  name 
to  the  fnstmmait  propounded  as  his  last  will 
and  testament  £e  was  of  unsound  mind. 

"(2)  Ton  are  Instructed  that  there  is  no 
evidence  In  this  case  that  the  instrument  of 
writing  propounded  as  the  last  will  and  tes- 
tament of  James  A  Naylor  was  procured  by 
undue  influence. 

"(3)  You  are  Instructed  that,  under  the 
law  and  the  evidence  in  this  case,  your  ver- 
dict .must  be  that  the  instrument  of  writing 
propounded  as  the  last  will  and  testament 
of  James  A.  Naylor  is  his  last  will  and  tes- 
tament." 

The  court  refosed  to  give  all  and  eadi  of 
the  offered  Instmcdims,  and  def^dants  ex- 
cepted. 

Thereupon  proponents  recalled  Duncan  Mc- 
Ruer, who  gave  testimony  tending  to  con- 
tradict the  testimony  of  Mrs.  Lucy  Naylor  In 
the  matter  of  the  date  of  the  will  In  question, 
since  this  witness  said  that  It  was  he  and 
not  his  father,  John  T.  McBuer,  one  of  the 
subscribing  witnesses  to  the  will,  who  waa 
preseut  at  the  house  of  testator  on  July  1, 
1907,  when  Mrs.  Lucy  Naylor  returned  from 
the  cemetery. 

At  the  dose  of  an  the  teetlmony  In  the 
case,  defendant  again  tOCenA  the  above-quot- 
ed instructions  in  the  nature  of  demurrers  to 
the  ei^denoa^  which  the  court  refused  to  give. 

TbereupoQ  the  court  gave,  among  others, 
Qie  following  Instructions  on  the  part  of  the 
plaintiffs: 

"(1)  The  court  Instructs  the  jury  that, 
while  It  Is  the  law  that  one  of  sound  mind 
may  dispose  of  his  property  by  will,  yet  It 
is  also  the  law  that,  before  a  wlU  can  be 
valid,  it  must  be  iwoven  that  at  the  time  it 
was  executed  the  person  making  the  will  was 
of  sound  mind.  Sound  mind  as  here  used 
means  such  a  mind  as  enables  a  person  ex- 
ecuting a  will  to  be  capable  of  knowing  his 
property,  and  understanding  the  reasonable 
claims  of  the  persons  who  may  have  reason- 
able and  natural  claims  on  his  bounty.  There- 
fore In  this  case,  unless  the  evidence  reason- 
ably satisfies  the  jury  that  James  A.  Naylor, 
at  the  time  he  executed  the  paper  writing  lu 
controversy,  possessed  a  sound  mind,  then 
such  paper  writing  Is  not  the  will  of  the  said 
James  A.  Naylor,  and  your  verdict  must  be 
for  the  plaintiffs. 

"(2)  The  court  instructs  the  Jury  that  if 
they  find  and  believe  from  the  evidence  that 
James  A  Naylor,  at  the  time  he  signed  the 
paper  writing  offered  in  evidence  as  his  will, 
was  feeble  in  body  and  of  unsound  mind, 
and  waa  so  subjected  to  the  excessive  use  of 
narcotics  and  morphine  that  by  reason  there- 
of and  by  reason  of  his  physical  debility  his 
mind  and  memory  was  so  Impaired  and 
weakened  to  such  an  extent  that  at  the  time 
he  signed  said  paper  writing  (If  you  And  he 
did  sign  It)  he  was  Incapable  of  understand 
lug  the  nature  and  diaracter  of  his  property, 
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or  of  tmderstandlxig  the  nattiTal  objects  of 
his  bounty,  or  was  Incapable  of  understand- 
ing the  nature  and  effect  of  the  bnBlDess  In 
^vhich  he  was  engaged,  then 'yon  should,  by 
your  verdfct,  find  that  aatd  paper  wrltJng  Is 
not  the  will  of  the  said  James  A.  Naylor." 

"(4)  The  court  Instructs  the  Jury  that  the 
burden  of  proof  la  upon  the  defendants  to 
show  by  a  preponderance  of  the  evidence 
that  at  the  time  of  the  execution  of  the  pa- 
per  wilting  offered  as  the  will  of  James  A. 
Kaylor  he  was  of  sound  mind,  as  defined  In 
the  other  tnstmctlons;  a  preponderance  of 
the  evidence  as  here  used,  means  the  greatei 
weight  of  the  credible  testimony;  and,  If 
from  a  consideration  of  all  the  evidence  the 
Jury  are  not  so  satisfied,  then  tiiey  will  find 
a  verdict  for  the  plaintiffs." 

The  above  statement  is  deemed  a  sufficient 
compliance  with  section  2088,  R.  S.  1909; 
but,  if  other  facts  shall  become  pertinent  In 
the  course  of  the  opinion,  they  will  be  set 
out  therein. 

Geor^  W.  Day,  of  Kansas  City,  and  James 
H.  Hull,  of  Flatte  City,  for  appellants. 
Francis  M.  Wilson,  of  Hermitage,  Andy  Gres- 
ham.  of  Platte  CS^.  and  Hughes  A  Whltsitt. 
for  respondents. 

FARIS,  J.  (after  stating  the  facts  as  above). 
Many  objections  were  made  to  the  offer- 
ing of  evidence,  and  many  exceptions  taken 
to  the  BCtion  of  the  court  In  admitting  testi- 
mony for  plaintiffs,  and  In  rejecting  testi- 
mony for  the  defendants,  but  none  of  these 
objections  has  been  carried  by  appellants 
into  their  briefs.  We  take  it  that  they  have 
thereby  seen  fit  to  waive  all  such  alleged 
error;  and,  since  In  a  civil  case  it  is  not  our 
duty  to  dig  deeper  In  delving  for  error  than 
appellants  themselves  have  dug  In  their  as- 
signments thereof,  we  pass  these  points  as 
no  error.  Bnttron  v.  Brldell,  228  Mo.  e22, 
129  8.  W.  12;  Clark  v.  Carter,  234  Mo.  90, 
136  S.  W.  310.  In  the  matter  of  the  admis- 
sion and  rejection  of  evidence  the  learned 
trial  court  appears,  however,  to  have  been 
singularly  free  from  fault.  The  case  In  this 
behalf  has  been  well  tried,  and.  If  error  on 
this  behalf  had  been  urged,  our  examlua- 
tlon  of  the  record  leads  us  to  believe  that 
the  same  could  not  In  this  esse  be  held  to  be 
well  founded. 

[1,2]  1.  Appellants  complain  that  the  court 
erred  In  refusing  to  Instruct  the  Jury  as  ap- 
pellants requested;  that  there  was  no  evi- 
dence of  undue  influence  shown  In  this  case. 
This  was  In  effect  tantamount  to  a  demurrer 
to  the  evidence  adduced  on  one  of  the  two 
theories  of  the  case  urged  by  plaintiffs.  The 
reliance  upon  this  point  hexe  has  necessitat- 
ed a  critical  examination  of  the  entire  vo- 
luminous record  in  this  case.  As  a  court  of 
errors  In  a  case  of  law,  as  a  contest  of  a 
will  case  under  onr  statute  la,  we  are  not  re- 
■  quired  to  pass  upon  the  credibility  of  the 
wttaeases  and  the  weight  of  the  evidence.  If 


the  evidence  be  snbstautiaL  These  consid- 
erations are  relegated  to  the  triers  of  fact 
This  doctrine  la  said  in  Roberts  v.  Bartlett, 
190  Mo.  096.  89  S.  W.  858,  to  be  well  settleU 
In  this  state.  In  this  behalf  the  language  of 
Judge  Gantt  in  the  case  above  cited  is  per- 
tinent :  "The  rule  of  practice  is  well  settled 
in  this  state  that  a  will  contest  is  an  action 
at  law,  and  this  court  will  not  reverse  the 
Judgment  because  the  Juty  found  against  the 
weight  of  the  evidence,  but  this  court  will 
examine  the  record  to  see  If  there  Is  any  tes- 
timony to  support  the  finding,  and,  where 
there  is  no  evidence  whereon  to  base  the  ver- 
dict, the  Judgment  will  be  reversed.  State 
ex  rel.  v.  Oulnotte,  156  Mo.  loc  dt  521 
[67  S.  W.  281,  50  L.  K.  A.  7871 :  McFadln  v. 
Catron,  138  Mo.  227  [38  S,  W.  932,  39  S.  W. 
771]." 

After  having  gone,  at  the  expense  of  much 
time  and  great  labor  through  the  record  In 
this  case,  we  are  not  prepared  to  say  that 
evidence  of  undue  Influence  was  absolutely 
lacking.  The  more  so  since  It  must  be  borne 
In  mind  that  It  is  a  matter  of  extreme  dlfll- 
culty  always  to  prove  the  existence  of  undue 
influence  by  direct  or  positive  evidence.  In 
the  very  nature  of  the  case,  if  such  Influence 
be  exerted,  It  wIU  be  most  naturally  brought 
to  bear  in  secret;  and  not  In  the  light  That 
undue  influence  may  be  shown  by  drcannMAn- 
tial  evidence  ea  wfA\  as  by  direct  evidence 
we  have  no  doubt  ThiB  would  seem  to  be  ao 
from  the  very  natnra  of  the  case;  and  to  be 
almost  a  rule  to  be  deduced  ex  necessitate. 
On  this  point,  Judge  Lamm,  apeaking  for 
this  oonrt,  in  the  case  of  Turner  v.  An^- 
8on,  236Ua  541, 139  S.  W.  18S.  used  thie  lan- 
guage: "There  must  be  evidence  that  such 
thing  0.  e>,  undue  influence  was  brought  to 
bear,  and  that  the  effect  was  produced  or 
sprung  naturally  by  way  of  inferences  from 
the  tacts  proven.  G(»u»ding,  that  undue  In- 
fluence cannot  as  a  rule  be  proven  by  direct 
and  positive  testlm<my,  bat  oft  most  need 
rest  in  Inferential  truth."  Keeping  this  point 
well  in  mind,  and  harking  bac^  to  the  testi- 
mony In  the  case,  we  find  John  T,  McRaer, 
a  lawyer  by  profession,  for  many  years,  as 
snch.  In  the  employ  of  Park  Coll^;e,  the  dev- 
isee whose  taking  is  here  chi^y  attacked, 
was  also  the  lawyer — "more  than  lawyer" — 
counselor  and  friend  of  testator.  For  years 
he  had  worked  for  this  college,  and  had  act- 
ed also  as  legal  adviser  and  business  man- 
ager thereof;  he  had  solicited  on  occasions 
bequests  for  the  college,  and  admits  that  he 
"had  talked  with  testator  a  lot  about  the  col- 
lege, and  was  unable  to  say  how  often  he 
had  talked  about  the  gift  of  «2,000."  We 
find  the  testator,  originally  a  man  of  strong 
Idiyslcal  and  mental  powers,  a  hard-headed, 
hard-worfclng  pioneer  farmer,  upon  some  in- 
ducement, and  for  some  reason  resting  large- 
ly In  shadow,  so  far  as  the  evidence  show^ 
appointing  a  college  student,  22  years  of 
age  (who  was  the  eon  of  testator**  lifelong 
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friend  and  attorney),  his  execator,  bis  trus- 
tee and  practically  a  guardian,  for. both  the 
aged  widow  and  the  adult,  and  erld^tly  In- 
telligent, children  of  testator.  The  evidence 
shows  that  this  young  mau  had  had  no  bosi- 
ness  experience  whatever;  that,  except  for  a 
brief  service  of  some  sort  with  his  brother 
upon  a  farm,  be  knew  nothing  of  farming; 
that  he  had  never  rented  a  farm,  collected 
rents,  or  kept  up  repairs,  or  looked  after,  or 
had  the  management  In  anywise  of,  farm 
laud,  or  the  farming  business.  Turning  to 
the  testimony  to  ascertain,  If  possible,  a  rea- 
son for  the  action  of  testator  In  setting  aside 
his  kin,  and  providing  a  trustee  and  prac- 
tically a  guardian  for  his  widow  and  chil- 
dren, we  can  find  nothing  In  the  record  to 
justify  testator's  acts.  It  is  hinted,  and  tes- 
tator is  quoted  as  saying,  repeatedly  that  hts 
daoghter,  Mrs.  Olmstead,  and  his  son,  Ran- 
dall, had  dissipated  the  property  given  them, 
but  this  bint  and  this  statement  are  not 
borne  out  by  the  record.  On  the  contrary, 
it  Is  shown  that  Randall  Naylor  had  at  least 
held  his  own  with  the  property  theretofore 
given  him  by  his  father,  and  that  Mrs.  Olm- 
stead had  largely  Increased  In  value  the  ad- 
rancement  made  to  ber,  and,  quoting  the  lan- 
guage of  appellants,  as  contained  in  tfielr 
brief,  "his  son,  Randall,  and  daughter,  Elfle, 
were  both  in  comfortable  financial  circum- 
stances at  the  time  of  bis  decease."  The  per- 
sonal relations  existing  between  this  father 
and  his  children  are  shown  to  have  been  good; 
for  aught  that  appears,  he  was  to  them  a 
loving  father,  and  they  were  to  him  a  loving 
daughter  and  sou.  No  breach  of  filial  duty 
appears  In  any  way  In  the  record.  The  tes- 
tator is  quoted  by  witness  John  T.  McRuer 
as  saying  "that  his  son  and  daughter  had 
not  cared  for  what  he  had  already  given 
them,  and  that  they  would  not  care  In  effect 
for  any  other  property  he  might  give  tbem." 
As  we  have  heretofore  stated,  if  this  be  a 
fact,  the  record  does  not  show  it,  nor  trend 
toward  its  truth. 

We  conclude,  therefore,  that  the  learned 
trial  court  was  not  under  the  law  quoted  in 
error  In  refusing  to  Instruct  the  Jury  under 
all  the  facts  and  circumstances  In  this  case 
and  under  the  Inferences  inevitably  fiowing 
therefrom  that  there  was  no  substantial  evi- 
dence of  undue  Infiuence,  and  so  rale  this 
point  against  appellants. 

[S-6]  2.  defendants  complain  that  the  court 
erred  In  refusing  to  instruct  the  Jury  that 
there  was  no  evidence  of  unsoundness  of  mind, 
or,  la  other  words,  lack  of  testamentary  ca- 
pacity, on  the  part  of  the  testator.  This  alleg- 
ed error  is  predicated  upon  the  refusal  of  tbe 
court  to,  in  eCfect,  sustain  a  demurrer  to  the 
evidence  adduced  upon  the  remaining  theory 
of  the  plaintiffs.  As  we  have  already  stated 
herein,  there  was  in  evidence  a  sharp  con- 
flict as  to  whether  the  win  was  in  t&ct  ex- 
ecuted on  the  date  It  bears,  namely,  May  81, 
1907,  or  irtietber  tt  was  executed  on  July  1. 


1807.  The  weight  of  the  evidence  on  this 
point  is,  we  frankly  concede,  with  the  de- 
fendants, though  in  passing  it  may  be  said 
to  be  strange  that  Barnes,  the  other  sub- 
scribing witness,  was  not  called  on  to  give 
evidence  in  a  case,  where  It  seems  his  testi- 
mony might  have  with  the  Jury  set  this  point 
utterly  at  rest  Mrs.  Naylor,  the  widow  of 
testator,  testifies  emphatically  that  It  was 
not  executed  till  July  1,  1907.  Barnes  does 
not  testify  at  all,  and  McKuer,  by  his  ap- 
parent effort  in  the  last  analysis  to  relegate 
the  correctness  of  the  date  to  that  home  by 
the  Instrument  Itself,  is  not  as  convincing 
as  he  might  be.  Tbe  trend  of  the  testimony 
on  this  point  goes,  however,  largely  to  cor- 
roborate McRuer.  This  we  take  it  was,  how- 
ever, for  the  triers  of  fact,  and  not  for  this 
court  sitting  as  a  court  of  error.  That  wt> 
might  on  this  point  have  found  differently 
is  not  now  a  question  In  the  case.  If  the 
will  was  in  fact  executed  on  July  1,  1907, 
then  In  our  view  the  testimony  as  to  the  lacli 
of  mental  capacity  to  make  a  will  is  amply 
sufficient  In  saying  this  we  ttear  in  mind 
the  test  of  mental  capacity  In  this  behalf, 
and  that  rule  and  test  is,  and  all  that  it  Is, 
has  tteen  many  times  well  said  to  be,  the 
ability  at  the  time  in  the  testator  to  under- 
stand the  ordinary  affairs  of  life,  the  value 
and  extent  of  his  property,  the  number  and 
names  of  the  p^sons  who  are  the  natural  ob- 
jects of  his  bount?,  their  deserts  with  refer- 
ence to  their  conduct  and  treatment  of  him, 
their  capacity  and  necessities.  He  should 
have  active  memory  enough  to  retain  all 
these  facts  In  his  mind  without  the  aid  of 
others,  long  enough  to  have  his  will  made. 
Otherwise  the  law  takes  from  him  the  power 
to  dispose  of  his  property  by  wllL  Turner 
V.  Anderson,  236  Mo.  loc.  cit  54S,  139  S.  W. 
180 ;  Crum  v.  Crum,  231  Mo.  loc.  cit  638,  132 
S.  W.  1070 ;  Holton  v.  Cochran,  208  Mo.  314, 
106  S.  W.  1036 ;  Roberta  v.  Bartlett,  190  Mo. 
loc.  cit  699.  89  S.  W.  868 ;  Meier  v.  Bachter, 
197  Mo.  loc.  dt  86,  94  S.  W.  883,  6  L.  R.  A. 
(N.  S.)  202,  7  Ann.  Cas.  887.  This  upon  the 
theory  that  the  will  was  not  signed  until 
July  1,  1907.  This  issue  was  in  tbe  case 
clear  cut  and  well  defined.  The  Jury  had  a 
right  to  so  find  from  the  evidence,  If  they  saw 
fit  BO  to  do.  If,  on  the  other  hand,  the  will 
was  executed  on  the  Slst  day  of  May,  1907, 
as  learned  counsel  for  plaintUb  admit  In 
their  briefs,  "his  mental  capacity  might  be 
fairly  debatable."  We  might  go  further 
than  this,  and  say  that  in  our  view  it  can 
scarcely  be  said  that  there  was,  as  the  testi- 
mony shows,  any  question  about  his  mental 
capacity  to  make  a  will  up  to  this  time. 
But  on  the  Issues  presented  and  on  the  proof 
adduced  and  nuder  the  law,  we  think  these 
qneetlons  were  for  the  triers  of  taet  We 
think  that  on  the  whole  record  there  are  is- 
sues presented  up  cm  substantial  evidence  suf- 
ficient to  go  to  the  Jury,  and  tliat  for  the 
irasons  given  we  on^t  not  on  tide  pt^t  to 
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distarb  their  flndinf.  We  therafore  rale  this 
point  against  appellants. 

[I]  3.  Defendants  complain  of  Instractlon 
nnmbered  1  given  by  the  court  on  behalf  of 
plalntlffa.  They  nowhere  point  ont  In  their 
aereral  briefs  In  what  respects  this  Instmc- 
tlon  failed,  or  wherein  It  misstates  the  law. 
Und«r  the  mle  of  rerlew  enunciated  In  Clark 
T.  Carter,  snpra,  we  might  pass  It  by  there- 
fore as  no  error.  Analyzing  It,  we  find  that 
the  person  making  a  will  most  be  found  to  be 
of  sound  mind ;  It  proceeds  and  defines  sound 
mind  as  being  "smA  a  mind  as  enables  a 
person  executli^  a  will  to  be  capable  of 
knowing  his  property,  and  understanding  the 
reasonable  claims  of  the  persona  who  may 
have  reasonable  and  natural  claims  on  his 
bounty."  We  have  set  out  above  lu  subdivi- 
sion 2  of  this  opinion  the  well- settled  defini- 
tion and  meaning  of  a  Bound  mind  when 
weighed  over  against  testamentary  capacity. 
Looking  at  this  definition,  and  examining  it 
side  by  side  with  the  Instruction,  can  it  be 
said  that  it  falls  so  short  of  the  definition 
given  as  to  render-it  erroneoua?  We  think 
not  We  rather  think  that  it  could  have  been 
made  stroi^r  In  behalf  of  the  plaintiff  and 
yet  have  not  transgressed  the  law.  Turner 
T.  Anderson,  supra. 

[7]  4.  Defendants  next  Insist  that  theconrt 
erred  In  giving  Instructions  Noa.  2  and  4  on 
behalf  of  plaintiffs.  These  in  their  order. 
By  a  reference  to  Instmctlon  nnmbered  2  it 
will  be  seen  that  practically  the  only  differ- 
ence between  this  InstnicUon  and  Instruction 
numbered  1,  above  discussed,  fs  that  Instruc- 
tion No.  2  deals  with  an  unsoundness  of 
mind  superinduced  by  the  excessive  use  of 
"narcotics  and  morphine."  It  will  be  readily 
seen  that,  If  the  law  recognizes  that  unsound- 
ness of  mind  sufficient  to  affect  testamentary 
capacity  can  be  produced  1^  "narcotics  and 
morphine,"  then  the  posltlcm  of  defendants 
is  not  well  taken.  If  the  exeesslve  use  of 
such  drugs  will  produce  unsoundness  of  mind 
sufflcloit  in  d^ree  to  affect  testamentary 
capacity,  then  the  point  is  not  well  taken. 
As  states,  otherwise  this  Instruction  differs 
In  no  material  respect  In  its  deflnltlnt  of  tes- 
tamentary capacity  from  the  one  above  dis- 
cussed. We  are  not  left,  however,  to  go  out- 
side of  the  record,  or  to  take  Judicial  notice 
of  the  effects  produced  by  the  admlnlstratlfMi 
of  codeine  and  morphine.  The  physician  who 
administered  these  drugs,  tlie  widow  who 
nursed  testator,  the  cousin,  also  a  i^slclan, 
who  saw  blm,  as  well  as  testator's  son  and 
daughter,  all  testified  as  to  the  effect  actual- 
ly caused  by  these  drugs.  If  in  fact  the 
mental  condition  superinduced  was  adequate 
In  creating  an  unsoundness  ot  mind  to  the 
degree  of  testamentary  Incapacity,  and  if 
testamentary  incapacity  was  brought  about, 
then  it  was  not,  and  does  not  make  any  dif- 
ference In  law,  as  to  what  compelling  factor 
[ffoduced  such  unsoundness.  Unsoundness  of 
mind  Is  unsonndness  of  mind  In  the  law  of 
will  eonteati  (present  tike  auantam  thereof), 


however  produced,  whether  by  moital  dis- 
ease, senile  dementia,  or  atnirar-prodacing 
drugs.  One  is  but  the  cause.;  the  other  the 
effect,  and  with  the  quantum  of  the  effect 
alone  are  we  concerned.  Stedham  v.  Sted- 
ham,  32  Ala.  625;  Garrison  v.  Blanton,  48 
Tex.  289.  For,  says  Wbarton  and  StUle.  In 
their  excellent  treatise  on  medical  Jarls- 
pmdenee,  "moital  Incapacity  of  a  testator 
at  the  time  of  making  a  will  invalidates  it, 
though  It  was  caused  by  morphine,  or  other 
drugs,  and  though  they  were  taken  for  medic- 
inal purposes."  X  Wharton  &  Stllle's  ACed. 
Juris.  136.  Nor  where  a  will  Is  made  upon  a 
deathbed,  shortly  before  death,  and  stupor 
from  drugs  or  delirium  Is  shown,  are  there 
presumptiona  arising  that  It  was  made  dur- 
ing a  ludd  Interval,  though  the  existence  of 
such  intervals  be  shown.  1  Cleveuger  on 
Insanity,  487  ;  2  Clevenger  on  Insanity,  800 ; 
EUlott  V.  Welby,  13  Mo.  App^  19. 

[I]  Instruction  No.  4,  complained  of  by 
defendants  in  their  assignment  of  errors. 
Is  as  follows:  "The  court  Instructs  the  Jury 
that  the  burden  of  proof  Is  upon  the  de- 
fendants to  show  by  a  preponderance  of  the 
evidence  that  at  the  time  of  the  execution 
of  the  paper  writing  offered  as  the  will  of 
James  A.  Naylor  he  was  of  sound  mind,  as 
defined  In  the  other  instnictions;  a  pc^KHi- 
derance  of  the  evidence,  as  here  used,  means 
the  greater  weight  of  the  credible  testimony; 
and,  If  from  a  consideration  of  an  tiie  evi* 
doioe  the  Jury  are  not  so  satisfied,  tbm  they 
wlU  find  a  verdict  tor  tlie  plalntifEB.''  As 
heretofore  stated,  while  defendants  urge  the 
giving  of  this  InstroctioD  as  error  they  have 
not  seen  fit,  In  siqiport  of  alleged  wror,  to 
show  us  In  tii^  wreral  telefb  wherein  it  or 
either  of  tiie  other  instructions  discussed  Is 
erroneous.  It  Is  similar  to  InstrnctlcHiB  many 
times  approved  by  this  court  aa  the  eredlMl- 
ity  and  weight  of  the  testimony.  DefenO- 
ants  In  this  cas^  as  In  all  cases  of  wUl  coo- 
test  under  our  statute^  have  the  laboring  oar. 
The  bnrdoi  of  inoot  Is  on  them,  and  that  Is 
practically  all  this  instruction  says. 

[1, 1 1]  6.  Defendants  contend  in  their  fifth 
assignment  of  error  that  the  court  erred  In 
ovOTuling  their  motion  in  arrest  of  Judg- 
ment We  take  it  that  this  asslgnmoit  of 
error  is  bottomed  npon  the  failure  of  the 
court  to  find  that  there  wa«  a  defect  of  par^ 
ties  idalntUb.  Defendants  urge  at  much 
length  In  their  briefs  that  the  grandchildren 
of  testator  who  are  the  children  of  Mrs.  01m- 
stead  and  Randall  B,  Naylor  should  have 
been  made  parties. 

Turning  to  the  will,  we  find  these  grand- 
children referred  to,  not  by  name,  but  only 
as  "natural  heirs"  of  Elfie  Olmsteed  and  Ban- 
dall  B.  Naylor.  The  expression  used  In  the 
will,  via.,  "natural  heirs,"  Is  evidently  not 
need  In  a  tedinkal  soise.  Clearly  In  the 
sense  in  whldi  it  is  used  in  the  will  it  has 
no  technical  meaning  in  law.  We  most  die- 
cover  this  meaning  from,  the  usual  and  or- 
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dinaiT  definition  of  the  word  "oatanL**  Un- 
der the  will,  It  W48  erldaitly  used  to  limit 
the  word  "helr^  (which  latter  word  has  a 
well-settled  technical  meaning);  to  those 
b^ra  hecomlng  so  In  "the  aanal  and  ordinary 
course  of  nature,"  as  contradlstli^lsbed 
from  h^rs  by  adoption.  Id  the  case  of  Smltta 
T.  PendeU,  19  Conn.  112,  48  Am.  Dec.  146,  the 
expression  "natural  heirs"  was  held  to  mean 
heirs  of  the  body;  likewise  In  the  case  of 
HlUer  V.  CSiurchm,  78  N.  C.  373,  It  was  held 
that  It  simply  meant  children  or  lBan&  While 
wfl  do  not  think  that  theae  definitions  are 
correct  In  the  hard  and  fast  sense  that  they 
are  universal,  and  that  "natural  heirs"  would 
always  mean  heirs  of  the  body,  yet  we  will 
not  pursue  this  Inquiry  so  far  aa  the  case 
at  bar  Is  concerned ;  for  It  la  evident  to  us 
that  the  testator,  aa  he  used  the  terms  in 
the  will,  used  them  In  the  sense  of  children 
of  Mrs.  Olmstead  and  Randall  B.  Naylor. 
The  context  of  the  will  and  his  own  state- 
ments shown  in  evidence  render  thla  dear- 
ly apparent  The  testator  desired,  according 
to  his  many  dlscusslouB  of  bis  Intent  In  this 
behalf,  that  his  proper^  should  ultimately 
vest  in  fee  in  his  own  blood  and  his  grand- 
children. We  find  the  will  providing  that 
the  estate  devised  should  not  vest  per  stirpes, 
but  per  capita.  Such  a  vesting  would  render 
any  other  view  impracticable,  if  not  Impos- 
elble.  Tbe  proof  shows  that  Mrs.  Olmstead 
was  of  about  the  age  of  35  years;  that  she 
was  married  and  already  had  two  children; 
that  Randall  B.  Naylor  was  aged  atxnit  80 
years;  that  he  was  married,  and  had  two 
children.  Neither  the  will  Itself  nor  the  tes- 
timony shows  the  names  of  elthet  of  these 
children.  With  what  certainty  under  the 
facts  proven  can  we  say  there  would  never 
be  any  more  grandchildren  of  the  testator 
to  inherit  the  fee?  If  other  children  be  bom 
to  both  Mrs.  Olmstead  and  Bandall  B.  Nay- 
lor, or  to  either  of  them,  such  after-born  child 
or  children  would  take  under  the  will  per 
capita.  This  the  will  especially  provides  for. 
It  cannot  be  contended  oth^wise.  If  other 
diildrra  should  be  bom,  howeva  nnmeiona 
tbey  might  be,  tbmj  would  each,  according  to 
the  condition  ot  appellants,  be  necessary 
parties  to  thla  suit  If  the  law  does  not  re- 
quire an  unborn  child  to  he  a  party,  then  how 
ootUd  it  require  In  this  case  the  natonl 
hrirs  of  Mrs.  Olmstead  and  Bandall  B.  Nay- 
lOT  to  he  parties?  The  taking  of  tbe  fSae 
degeaOa  upon  tbe  contingency,  both  of  tbe 
prior  death  of  Lucy  Naylor  and  npm  the 
prior  death  of  either  Elfle  Olmstead  or  Ban- 
dall B.  Naylor.  When  these  deaths  shall  oe* 
cur,  who  can  say  who  will  be  the  natural 
belrs  of  Mrs.  Olmstead  and  Bandall  B.  Nay- 
lor? The  four  presently  living  children  of 
the  two  latter  persons  may  all  be  dead,  and 
another  foor  or  «v»  another  dosen  may  then 
tie  In  essa 
The  remalndw  In  fee  Is  not  devised  to  any 


givoi  number,  or  to  any  named  **natnrat 
helra"— t  ditldren  of  Blfie  and  Bandall — 
but  to  the — that  la,  all  of  tbe — (^dren  of 
said  Blfie  and  said  Bandall,  then  in  being,  or 
thereafter  and  hereafter  to  be  bom.  Would 
it  he  seriously  urged  that  If  a  child  baa, 
since  the  making  of  the  will,  or  pending 
this  action,  been  bom  to  either  of  testator's 
cblldr«3,  such  child  wUI  not  take  in  fee  per 
capita  under  the  will?  Yet  such  child  baa 
not  been  made  and  could  not  have  tieen  made 
a  p&Tty  to  this  action,  though  the  intmst  of 
such  after-bom  Issne  Is  In  all  things  equal  to 
that  of  the  four  natural  heirs  (at  the  date 
of  the  will)  In  ease.  This  view  of  the  case 
would  seem  to  render  unnecessary  further 
citation  of  authorities  or  a  discussion  of  the 
question  urged  in  the  brieb  oiF  respondents 
that  in  any  event  these  natural  belrs,  wbeth- 
er  they  should  have  been  made  parties  or 
not,  are  reiveaented  in  the  case  at  bar  by 
Duncan  McRuer,  trustee  of  an  active  trust 
In  the  view  we  take  of  it  a  mere  statement 
of  the  fitcts  and  a  reading  of  the  will  show 
that  tbe  point  made  by .  defmdants  Is  not 
well  taken,  and  rend^  unnecessary  citation 
of  authorities  or  a  discussion  of  the  req»ec- 
tive  attitudes  In  which  Duncan  McRuer  &p- 
pears  In  the  case ;  that  is,  as  to  whether  be- 
ing trustee  in  the  will  and  sued  as  -such,  he 
does  not  defend  aa  well  toe  his  cestuls  qa» 
trustent  as  for  himself. 

Holding  these  views  on  the  questions  dis- 
cussed and  urged  hy  appellants,  we  are  of 
the  opinion  that  the  case  slioald  be  affirmed, 
and  it  is  80  ordered. 

BROWN,  P.  J.,  and  WAISBB,  J.,  concur.. 


ETTENSON  v.  WABASH  R.  CO. 

(Supreme  Court  ot  Missouri,  Division  No.  2. 
£>«a81,1912.  Motion  to  aSusfer  to  Court 
In  Bane  denied  UanA  12,  1918.) 

1.  Bailboads  ({  76*)— BxoHT  OF  Wat  oh 
STBEETB  —  AUTHOBITT  vhdwr  Convbtamct 
TO  STBEBT  RAII.BOAD. 

Where,  at  tbe  time  streets  are  dedicated, 
^  owner  of  the  property  reserved  tiie  right 
of  way  along  two  of  the  streets  for  a  street 
railroad  company,  and  sabsequeatly*  conveys 
such  right  Boch  conveyance  Is  not  sufficient  to 
authorise  tb«  constmetloa  and  operation  of  a 
steam  railroad  on  tiie  streets. 

[Ed.  Note.— For  other  cases,  see  Baflroads, 
Cent  Dig.  H  19B>  196,  198-^;  Dee.  DigTl 
76.*1 

2.  Evidence  (|  6*)— Juoioiabt  Notice— Djb- 
xiRcnon  BCTWXBR  SiBBT  Baixaoads  and 

SZBAIC  BiAXZJMAOS. 

Hie  court  win  take  judicial  notice  that 
there  Is  such  a  vMe  difference  between  street 
railroads  and  steam  railroads  that  a  right  of 
way  for  street  railroads  would  not  authorize 
the  construction  of  a  steam  railroad. 

[Ed.  Note. — For  other  coses,  see  Evidence, 
Gent  Dig.  1  4;  Dee.  Dig.  i  5.*j 

8.  Bbtopfbl  <|  96*)— Bailboad  Tbacks  in 
Stbxet— BiOET  or  Pbopebtt  Owreb  to  Ob- 
ject. 

Where,  at  the  time  dty  lota  are  parchased, 
a  railroad  has  been  built  along  abottug  streets 
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with  the  coDient  of  Uie  grantor,  the  purchaser 
will  be  estopped  to  aiibsequentlr  object  to  the 
mointenaDce  of  the  tracki  along  those  atreete. 

[Ed.  Note.— For  other  caaea,  see  Estoppel, 
Cent  Dig.  S  290;  Dec.  Dig.  |  98.*] 

4.  Bailboads  (1  222*)— Obstbuctino  Stbeetb 

—  RAIIAOAD  TKACKfl  — MANHn  OT  COK- 
STBUCnOlf. 

Th«  existeiMw  of  a  railroad  In  atreeta  of  a 

cit7  ia  not  prima  fade  illegal,  and  doea  not 
constitute  a  nuisance  unless  such  road  be  so 
constructed  and  operated  aa  to  deprive  the 
pnbUe  and  abutting  landownera  of  the  use  of 
Bueh  atreata  u  thoroaghfana. 

lEd.  Note.— For  odier  caaea,  aee  BaUroada» 
Cent  IMg.  H  720-724;  Dea  Dig.  {  222.*] 

6.  Bailboads  (|  222*)— Use  of  Stbbkt  bt 
Bailboad  CouPAnT— BiaBT  or  Pbopkbtt 

OwifBB  TO  InJUJTCTION. 

Where  a  railroad  company  bnilds  a  awitch 
track  for  the  storing,  loading,  and  unloading  of 
freight  cars  on  a  residence  street,  and  in  some 
places  the  track  is  8^  feet  above  grade,  and 
in  other  places  it  ia  below  grade,  and  the  use 
of  the  atref  t  aa  a  driveway  Is  interfered  with, 
and  over  a  part  of  the  street  travel  by  vehidea 
is  made  impossible,  and  the  grant  by  the  city 
council  of  toe  privilege  of  building  such  track 
was  without  authority,  an  abutting  owner  may 
have  its  midntenance  or  use  promtdted. 

[Ed.  Note.— For  other  casM,  see  Baflroada, 
CenL  Dig.  H  720-724;  Dea  Dig.  I  222.*] 

6.  RAXUtOADS  (1  114*)— OBBTBPCnNOSlHETS 

— Bahboad  naOKs— L&pan  or  ABuiriNa 
Owttib. 

The  laches  of  a  property  owner,  who 
waited  four  yeara  after  a  switch  track  was 
built  on  a  street  in  front  of  hie  property,  will 
not  deprive  him  of  the  right  to  have  the  track 
removed,  where  the  track  is  built  so  close 
to  his  lots  that  cara,  in  paasing,  extend  over 
the  ends  of  the  lots,  and  access  to  the  lota  is 

Seatly  impaired,  and  the  delay  has  not  injured 
e  railroad  company;  the  use  of  a  pablic 
street  in  a  populous  ctty  for  storing  or  unload- 
ing cars  being  prima  fade  illegal,  and  no  pre- 
anmption  arising  that  the  lot  owner  would  al- 
low the  switch  to  permanently  remain. 

[Ed.  Note.— For  other  cases,  see  Bailroads, 
Cent  Dig.  SS  365-371 ;  Dec.  Dig.  1 114.*] 

7.  Bailboads  (f  222*)— OBsTBUcniro  Srsam 

— iHJTJNCnON- BsrOPPBL. 

At  the  time  dty  lota  were  purchased,  a 
railroad  etnnpany  was  using  the  track  on  the 
street  in  front  of  the  property  for  the  storing 
of  a  few  cars  and  the  making  up  and  breaking 
up  of  a  few  trains,  and  it  also  deposited  freight 
and  other  material  in  front  of  the  property, 
but  within  seven  years  thereafter  the  growth 
of  the  dty  and  increase  of  railroad  busineas 
neceaaitaied  the  loading  and  unloading  of  SO 
cars  a  day.  field,  that  the  purchaser  was  not 
estopped  to  have  the  railroad  company  prohib- 
ited from  loading  and  unloading  cars  and  mak- 
ing up  and  breaking  up  trains  in  front  of  tiis 
property:  but  the  company  should  be  aUowed 
to  depomt  such  materiab  as  it  may  need  to 
repair  ita  own  property. 

[Ed.  Note.— For  otiier  cases,  see  Raflroads, 
Gent.  Dig.  11  720-724;  Dec.  Dig.  |  222.*] 

&  EVIDBMCB    (S  206*)— DOCUIIIKTAKT  ETX- 
DBNCB—Pl^  DINGS. 

Statementa  and  allegations  In  absndoned 
pleadings  are  competent  evidence  agalnat  the 
party  making  them. 

[Ed.  Note.— For  other  cases,  aee  Evidence. 
Cent  Dig.  H  71S-72S;  Dec.  Dig.  I  208.*] 


0.  BaIIAOADB  (S  222*)— OBgTlUOTlHQ  SlMtETS 

— Use  bt  Railboad  OoiiPAirr-J>xscHA>ox 

OP  Passknqbbs. 

Where  a  railroad  company  has  a  right  to 
maintain  and  use  a  track  along  a  atreet  as  Its 
main  track,  the  receipt  and  discharge  of  pas- 
sengers on  the  street  at  or  near  the  company's 
depot  will  not  materiallv  injnre  abutting  prop- 
er^, and  such  use  of  tne  street  cannot  be  re- 
strained. 

[Ed.  Note.— For  other  cases,  see  Bailroads, 
Cent  Dig.  B  720-724;  Dee.  Dig.  {  222.*] 

10.  Bailboads  (|  78*)  —  OBBiBncnoH  m 
Stbbbt— Removal  op  Switch  ^I^ck— Mah- 

DATOBT  iNJDNCnON. 

Where  a  switditrad  Is  extended  across 
a  street  in  order  to  unlMd  f  rdght  in  t^e  street 
and  the  track  ia  below  the  street  grade  and 
completely  shuts  off  travel  thereon,  so  as  to 
bar  one  method  of  access  to  idaintiff's  prop* 
erty,  the  removal  of  that  part  of  the  track 
which  obstructs  tiie  street  msy  be  ordered. 

[Ed.  Note.— For  other  cases,  see  Rallroiidi^ 
Cent  Dig.  I  104;  Dec.  D^Tl  7&*] 

11.  Bailboads  (|  118*)  —  Bbstobation  or 
Stbebts  of  Abutting  Pbopbbtt  Owneb. 

Where  a  railroad  company  has  lawfully 
built  its  tracks  on  the  streets  of  a  dty  either 
above  or  below  the  grade  of  the  streeta,  and 
has  neglected  to  restore  the  streets  to  their 
former  state,  or  to  such  state  as  not  unneces- 
sarily to  impair  tiieir  usefulness,  as  required 
by  Rev.  St  1909,  *  8049,  one  who  purdiaaed 
lots  abutting  on  the  street  subaequent  to  the 
laying  of  the  tracks  can  compel  the  company  to 
restore  the  streets  to  thdr  former  state,  as 
the  company  waa  guilty  of  maintaining  and 
continuing  a  public  Duisance,  and  its  acts  conld 
not  ripen  into  legality  by  lapse  of  time  or  ac- 
qnieacence  of  an  abutting  owner. 

[Ed.  Note. — For  other  cases,  aee  Bailroads, 
Cent  Dig.  H  280,  851-857,  31^-301,  868.  364; 
Dec  Di?  |^*i 

12.  Bailboads  (|  87*)— Buildiho  Txaoks  xw 

STBXETS— BUTOBATIOH  OP  BTBEBTS. 

It  is  not  literally  poaaiUe  for  a  railroad 
company  to  restore  a  street  along  which  it  has 
built  a  railroad  track  to  predaely  the  same 
state  in  which  it  waa  before  the  railroad  was 
built;  but  the  mle  of  reaaon  should  be  applied 
in  constming  Bev.  St  1009,  i  8048,  requiring 
a  railroad  company  to  restore  streets,  as  it 
wtn  be  inferred  that  the  LegUatnre  intended 
that  its  acta  should  be  given  a  practical  con- 
struction, and  what  is  a  reasonable  restoratioa 
of  a  atreet  most  be  governed  by  the  facta  in 
each  case. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  I  282;  Dec  Dig.  i  87.*] 

IS.  RAILBOADB  (I  lis*)— UANDATOBTlNJCnro- 
TION- Bestobation  or  Stbebts— Bioht  or 
Abdttino  Pbopebtt  Ownkb. 

An  abutting  property  owner  and  taxpayer 

ia  entitled  to  maintain  an  action  against  a 

railroad  company  to  compd  the  restoration 

of  streets  on  which  the  company  has  laid  ita 

track  above  or  below  grade. 
[Ed,  Note.— For  other  cases,  see  Railroads, 

Cent  Dig.  II  2S0,  351-867,  SSMOl.  80S,  864; 

Dec  Dig.  I  113.  •] 

14.  Injitnotion  (I  16*>— Mandatobt  Injunc- 
tion—Riqht  TO  Grant. 

Mandatory  Injunction  Is  usually  denied 
when  piaindff  has  a  complete  remedy  by  msn- 
damus. 

[Ed.  Note.— For  other  cases,  aee  InjunctioiiL, 
Cent  Dig.  I  15;  Dec  Dig.  |  1&*] 

Appeal  from  Circuit  Court,  Ctey  Ooonty; 
Frauds  H.  Trimble^  Judge. 
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Action  by  Charlei  EttenBon  against  the 
Walnsh  Railroad  Compaar.  Judgment  for 
plaintiff^  and  defendant  ajweala.  Bevosed 
and  remanded,  with  dlrectiona  to  tsiter  a  new 
Judgment 

Injunction  to  restrain  the  obatmctton  of 
public  streets.  From  a  Judgment  for  plain- 
tiff, defendant  appeals. 

Plaintiff,  a  resident  of  the  state  of  Kansas, 
owns  about  60  unimproved  lots  in  Bxcelsior 
Springs,  Mo.,  a  dty  of  4,600  Inhabitants.  Said 
lots  are  worth  about  $30,000.  Defendant  is  a 
railroad  corporation,  and  owns  ^nd  operates 
a  Bteam  railroad  between  St.  Lonla  and  Kan>- 
sas  City,  Uo,  with  a  spur  about  9  miles 
long  omnectlng  its  main  line  with  said  city 
of  Elx<%lslor  Springs.  That  part  of  the  dty 
of  Excelsior  Springs  where  plaintiff^  town 
lots  are  situated  was  laid  out  1b  the  year 
1887;  and  the  streets  and  alleys  therein  were 
dedicated  to  public  use  forever,  "save  and 
except  the  right  of  way  for  the  street  rail- 
roads," which  right  of  way  was  reserved  by 
and  to  the  proprietor,  Its  successors  and  as- 
signs. More  than  half  of  plaintiff's  lots  abut 
on  "The  Concourse,"  a  street  80  feet  wide, 
shaped  like  a  bow.  it  encircles  the  west 
half  of  the  city.  St.  Joseph  avenue  Is  60  feet 
wide,  runs  north  and  south,  and  each  md 
thereof  Intersects  and  merges  into  ^e  COn- 
conrse.  There  are  three  blocks  CMitatntng 
31  lota  lying  between  The  Concourse  and  St 
Joseph  avenue  all  of  which  are  owned  by 
Idaintiff.  Nearly  all  of  plalntUTs  other  lots 
abnt  on  the  east  dde  of  Bt  Joseph  avenne. 
There  are  four  other  streets  running  east 
and  west  whidi  cross  or  tou<di  St.  Jos^h 
avenue  and  are  adjacent  to  plaintiff's  town 
lots.  They  are  CbilUooUie  avenue,  Chicago 
avenue,  ][<eaTeuworth  araiue^  and  St  Louis 
avenue.  Defendant's  railroad  enters  The 
Concourse  fnnn  the  south,  passoa  diagonally 
across  same,  thence  northward  through  St 
Jos^h  avenue,  and  terminates  in  The  Cm- 
course  at  the  norUi  end  of  the  city. 

Plaintiff  asserts  that  the  defendant  has 
Injured  and  greatly  depressed  the  value  of 
his  town  lots  aftnrasald  by  the  following  acts: 
Constructing  one  of  its  tracks  so  dose  to 
I^alnturs  lots  that  its  cars  project  over  said 
lots  whoi  operated  on  said  track.  Building 
and  maintaining  tracks  of  Its  railroad  at 
some  places  in  said  St  Joseph  avenue  and 
The  Concourse,  above  the  natural  grades  of 
said  streets,  and  other  places  below  the 
grades  of  said  streets  so  that  vehicles  can- 
not pass  over  said  tracks.  Loading  and  un- 
loading building  material,  raUs,  and  other 
freight  upon  and  leaving  the  same  in  said 
streets.  Making  up  and  breaking  up  trains 
and  storing  large  numbers  of  cars  on  said 
street  In  front  of  plaintiff's  property.  Con- 
structing and  maintaining  three  tanks,  one 
tool  house,  one  switch  stand,  and  part  of  a 
stock  pen  in  the  aforesaid  streets,  and  by  con- 
structing and  maintaining  a  brick  platform, 
extending  14  feet  Into  St  Joaeidi  avenue  above 


the  grade  tttenat.  In  sncb  nii^nn»  as  tO'Ohr 
struct  travel  on  said  street  "Wherefore 
jdalntlff  prays  that  dfiToidant  may  be  enjoined 
from  using  said  St  Joe  avenue  and  said  Ccm- 
course  and  all  Intersecting  streets  for  side 
tracks  or  switch  yards,  or  depot  grounds,  and 
from  storing  or  fixing  cars  thereon,  and  from 
making  up  or  breaking  up  trains  thereon,  and 
from  receiving  or  discharging,  loading  or  un- 
loading freight  thereon,  and  from  raising  or 
lowering  the  grade  or  natural  surface  of  any 
of  said  streets,  and  from  constructing  any 
roadbed  or  track  on  said  streets,  so  as  to 
obstruct  or  interfere  with  public  travel,  and 
from  using  said  streets  for  the  deposit  of 
material  for  building  or  repairs,  and  from 
using  said  streets  In  any  manner  or  construct- 
ing its  tracks  In  any  manner  so  as  to  obstruct 
or  interfere  with  the  use  of  said  streets  as 
public  highways,  and  from  in  any  manner 
obstructing  plaintiff's  access  to  any  of  his 
said  lots,  or  interfering  with  his  right  of 
ingress  or  egress  to  and  from  his  said  lots, 
and  from  obstructing  said  streets  or  any  part 
thereof  with  any  kind  of  buildings,  i^t- 
forms,  fences,  or  structures,  and  ttx  audi 
other  and  further  relief  as  to  tlie  court  may 
seem  equitable." 

For  answer  defendant  admits  that  its 
tracks,  switch  stand,  tool  houses,  and  other 
appliances  are  located  In  St  Joseph  avenue 
and  The  Ctmcourse,  in  said  city,  but  denies 
that  said  tracks  and  other  appliances  injure 
or  depress  the  value  of  plalntUTs  town  lots, 
or  that  said  tracAis  and  andlances  are  used 
in  sudi  manner  as  to  obstruct  ingress  and 
egress  from  plalntiVa  property  to  said 
streets.  Defendant  also  relies  upon  the  fol- 
lowing defenses: 

(1)  That  it  is  tlie  successor  of  the  Bxcel- 
sior  Sprli^  Ballroad  Company,  irtdcb  last- 
named  company  omstructed  most  of  the 
side  trades  in  The  Gcmconrse  and  St  Jos^ 
avenue  before  plaintiff  purchased  hia  wop- 
erty  abutting  on  aaid  streets. 

(2)  niat  said  rallioad  and  other  appliances 
were  constnided  at  the  request  and  with  the 
express  approval  of  plaintiff's  grantor,  and 
that  plaintiff  was  aware  of  the  existence  of 
defendant's  railroad  upon  said  streets  and 
the  uses  that  were  being  made  thereof  when 
he  purchased  his  town  lots. 

(3)  That  about  the  year  1891  the  inhabit- 
ants of  Excelsior  Springs,  including  the 
parties  who  then  owned  the  town  lots  now 
owned  by  plaintiff,  were  very  anxious  to 
secure  railroad  facilities  for  said  cky,  ahd 
to  that  end  donated  to  defendant's  predeces- 
sor, the  Excelsior  Springs  Railroad  .Com- 
pany, a  depot  site  on  the  east  side  of  St 
Joseph  avenue,  and  encouraged  said  Excel- 
sior Springs  Railroad  Company  to  construct 
its  railroad  tracks  along  and  across  The 
Concourse  and  on  said  St  Joseph  avenue, 
which  streets  had  theretofore  never  been 
graded,  and  were  not  then  used  for  public 
traveL    That  the  route  adopted  for  said 
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railroad  was  tbe  only  feasible  w&y  of  get- 
ting Into  and  near  the  bnalness  <^ter  of 
Bald  dty  of  Bzcelslor  Springs. 

(4)  That,  from  and  after  the  construction 
of  defendant's  railroad  upon,  over,  and  along 
The  Concourse  and  St  Joseph  avenpe,  said 
railroad  was  continuoosly  used  In  hauling 
passengers  and  freight,  and  for  loading,  nn- 
loading,  and  storing  cars  In  the  same  man- 
ner In  which  It  was  helng  nsed  when  this 
action  was  instituted. 

(5)  That  said  use  of  said  street  was  with 
the  approval  of  the  parties  then  owning 
the  lots  now  owned  by  the  plaintiff.  That 
in  the  year  1895  the  defendant  pnrctiased 
said  Excelsior  Springs  railroad  with  its  de- 
pot and  other  appliances  and  equipments, 
and  has  used  and  operated  the  same  ever 
since,  expending  many  tfaonsands  of  dollars 
in  ImiHrovlng  said  road  and  in  constructing 
B  new  depot  and  platform  on  the  site  do- 
nated for  that  purpose  by  plaintiff's  grantors. 

Defendant  also  pleads  the  following  ordi- 
nances of  the  dty  of  Excelsior  Springs: 
Ordinance  Na  800,  enacted  December  13, 
18&4,  authorizing  defendant's  predecessor  to 
maintain  and  operate  its  railroad  over  and 
along  Hbe  Concourse  and  SL  Joseph  avenue, 
as  said  railroad  was  then  constructed.  Or- 
dinance No.  967,  dated  March  28,  1907,  pnr- 
portii^  to  authorize  defendant  to  construct 
a  track  along  the  east  30  feet  of  that  part 
of  The  Concourse  where  no  track  liad  pre- 
viously been  laid;  in  considwatlon  of  which 
last-named  concession  the  defradant  should 
become  obligated  to  macadamize  a  strip  of 
said  Concourse  20  feet  wide,  "so  far  as  may 
be  necessary  and  propw  for  the  convenieoit 
loading  and  unloading  of  cars  delivered  on 
said  track."  Defendant  also  asserts  that  In 
constructing  said  last-named  track  and  im- 
proving The  Concourse,  as  provided  by  the 
last>iiamed  ordinance,  it  has  expended  many 
tbonsands  of  dollars.  The  defendant  also 
l^eads  the  Ave  and  ten  year  statute  of  limi- 
tations, and  alleges  that,  by  his  laches  and 
delay  in  bringing  this  action,  plaintiff  Is 
estopped  from  mnintain^y  the  same.  With- 
out pleading  It,  def^idant  also  relies  upon  a 
deed  from  plalntUTs  grantor,  purporting  to 
conv^  to  defendant's  predecesscHr  the  right 
to  construct  and  operate  a  steam  railroad 
upon  8t  Joseph  avenue  and  Thie  Omcourse. 

The  circuit  court  found  the  Issues  for 
plaintiff,  and  entered  the  following  decree: 
"Wboefbre,  It  Is  ccmsldered,  ordered,  ad- 
judged, and  decreed  by  the  court  that  the 
said  defendant  be^  and  It  Is  hereby,  enjcdned 
from  using  said  8t  Joe  avenue  and  said 
The  Concourse,'  and  all  Intersecting  streets, 
for  side  tracks,  or  switch  yards,  or  depot 
grounds,  and'  from  storing  or  shifting  cars 
tberwm,  and  from  making  up  or  breaking 
vjf  of  trains  thereon,  and  from  receiving  or 
discharging  passengm  thereon,  and  from  le- 
celvlng  or  discharging,  loading,  or  unloading 
trd^t  thereon,  and  from  raising  or  hnnx- 
Ing  the  grade  or  natural  surface  of  any  of 
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said  streets,  and  from  using  said  streets 
for  the  deposit  ct  material  for  building  or 
repairs,  and  from  obstructing  said  streets 
with  any  kind  of  building,  platforms,  or 
structures,  which  -may  Interfere  vrith  public 
tiravel,  and  that  said  svrltdi  tracks  number- 
ed 2,  3,  4,  and  7,  as  numbered  and  described 
in  plaintiff's  petition,  and  that  portion  of 
said  switch  No.  1,  lyin;  in  Chillicothe  ave- 
nue, north  of  the  north  line  of  lot  1  In  block 
6  in  Central  Park  addition,  and  that  portion 
of  switch  No.  5  lying  In  *Tbe  Concourse,' 
north  of  its  junction  with  switch  No.  6,  be 
ronoved  from  said  streets,  and  that  part 
of  switch  track  No.  6  from  its  northern  exit 
from  The  Concourse'  to  its  Junction  with 
switch  No.  B,  and  that  part  of  switch  No.  5 
from  its  Junction  with  switch  No.  6  to  Its 
Junction  with  the  main  track,  which  parts 
of  said  switches  No.  6  and  6  now  constitute 
a  part  of  the  main  track  of  said  branch  line 
running  from  said  Excelsior  Springs  Juno 
tlon  to  defendant's  roundhouse  and  engine 
yard,  and  also  the  remainder  of  said  switch 
N&  1  lying  within  the  limits  of  The  Con- 
course,' as  well  as  tite  rest  of  defendant'a 
said  main  track  in  said  streets,  be  con- 
structed on  the  grade  of  said  streets,  and  in 
such  manner  as  not  necessarily  to  impair 
the  usefulness  of  said  streets  for  public  trav- 
el, and  that  such  main  track  be  used  for 
the  passage  of  trains  over  the  same,  hut  not 
otherwise." 

Is  the  forgoing  decree  correct  under  tbe 
pleadings  and  evidence  In  this  case?  The  de- 
fendant has  two  switches  or  turnouts  near 
the  south  Old  of  St.  Joseph  avenue,  two 
switches  in  and  running  along  said  last- 
named  avenue,  and  three  switches  In  The 
Concourse  north  of  St  Joseph  avenue.  A 
more  particular  description  of  each  of  the 
said  switches  will  be  given  In  connection 
with  our  conclusions  of  law. 

Mr.  J.  J.  Emmet,  a  witness  for  the  plali^ 
tiff,  testified  that  during  September  and  Oc- 
tober, 1907  (Just  prior  to  the  Institution  of 
this  suit),  he  made  observations  and  kept  a 
record  of  tbe  cars  stored  on  the  various 
switches  of  defendant's  road  in  Tbe  Con- 
course and  St  Jos^h  avenue,  and  from  that 
record  he  testified  that  defendants  stored 
from  20  to  60  cars  on  said  switches  daily,  dur- 
ing a  period  of  26  days,  and  that  the  average 
number  of  cars  so  stored  on  said  switches 
during  said  period  was  30  cars  per  day. 

Tb^  evidence  abundantly  sustains  the  al- 
legations of  plaintiff's  petition  that  defend- 
ant's railroad  tracks  were  not  constructed 
on  the  gnde  of  The  Concourse  or  St  Joseph 
avenue^  In  some  places  both  ttes  and  lalla 
were  above  the  natural  grade  of  the  street 
In  other  places  the  tracks  were  constructed 
on  tfobankments  S%  feet  above  sodt  street 
grade,  and  in  still  other  places  sndi  tracks 
were  constructed  belov  the  grade  of  the 
stre^  so  that  it  was  Imposrible  to  pass  over 
said  tracks  with  vtfilcles.  There  was  also 
evidence  that  The  Concourse  was  a  compar- 


UM  SOUTHWBBTBBN  BBPOBTSOl 


Digitized  by 


Ho)  STTENSON  ▼. 

atlvely  level  street,  and  was  nsed  as  a  drive- 
way before  the  defendant  constructed  Its 
traces  thereon,  but  could  not  be  so  used  aft- 
erwards, because  of  the  cuts  and  embank* 
ments  made  thereon  by  defendant 

Plaintiff  Introduced  a  petition  filed  by  the 
defendant  In  the  drcnlt  court  of  Clay  county 
about  March  13,  1907,  In  an  action  to  oou- 
demn  the  81  lots  owned  plaintiff,  lying 
between  SL  Joseph  avmue  and  The  Con- 
course. In  said  action  to  condemn,  the  plain- 
tiff there  (defendant  here)  allied  that  It 
was  "abont  to  constract,  maintain,  and  op- 
er&ta  on  the  ground  herein  described,  and 
other  ground  adjacent  thereto,  its  depot,  side 
tracks,  and  switches,  to  be  used,  and  neces- 
sary to  be  used.  In  carrying  on  Its  business 
as  such  ralboad  company.  Plaintiff  further 
says  that  It  needs,  and  that  it  Is  necessary 
iior  It  to  aeoolre^  tat  Its  said  dcvot,  rtde 
tracks,  and  Bwltdies,  to  be  used  as  afore- 
said, and  for  the  gmeral  porpcees  of  its  said 
rallmad.  rrben  ftollows  a  deacripOon  of 
plaltttlfl's  last-mentionea  lots].** 

The  record  does  not  show  what  was  done 
In  this  action  to  condemn  {aalntUfs  land  tot 
depot  and  swltdi  paqtoses;  but  It  Is  later- 
aUe,  from  admissions  in  the  bti^  of  the 
parties,  that  said  suit  was  abandoned  after 
defendant  coostrocted  Its  last  switch  along 
the  western  part  of  The  Coneoorsa  The 
record  fortlier  abows  that  the  oonstmctlon 
of'tbls  last-named  switch  was  begiin  at  8  a. 
m.  on  Sunday,  Jnly  9,  1907. 

The  evidence  draws  that  plaintiff  purchas- 
ed his  town  lota  in  Bietfslor  Springs  in  the 
year  1900^  and  ttiat  dsCandant  constmctod  a 
new  depot  on  the  east  side  of  St  Joseph  ave- 
nue In  1807.  Said  depot  Is  eoBstmctdl  be- 
tween and  near  irialntlff's  lots;  and  It  does 
not  appear  that  he  objected  to  Its  eonstmc- 
tion  or  gave  notice  to  defendant  that  he  was 
unwilling  for  St  Joseph  avanoe  to  be  nsed 
for  railroad  purposes,  either  before  or  dnrlng 
the  time  that  said  d^t  and  platfwm  in 
front  thereof  were  being  constructed.  The 
cost  of  defendant's  depot  is  not  provoi ;  bnt 
from  a  photc^^pb  thereof  introdneed  In  evi- 
dence, it  may  be  Inferred  that  it  did  not  cost 
to  exceed  88,000. 

The  evidence  <^  both  parties  proves  that 
the  dty  of  Bzcelslor  Springs  had  a  popnla- ; 
tlon  of  only  1,200  to  1,S00  at  the  tinie  defoid- 
anfs  railroad  was  constructed  (in  ISK^; 
that,  since  1892,  Its  population  has  grown  to 
4,B0a  It  also  clearly  appears  that  those 
tracks  and  switches  of  defendant's  railroad 
in  The  Concourse  and  in  St  Joseph  avenue, 
which  were  constructed  before  plaintiff  par- 
chased  its  town  lots  (in  1900),  wer^  at  the 
time  of  said  purchase,  used  to  make  np  and 
break  up  trains  and  to  store,  load,  and  un- 
load cars  in  the  same  manner  that  they  are 
now  used,  except  that  the  business  of  de- 
fradant  had  greatly  Increased  since  1900,  and 
consequently  many  more  cars  and  more 
fr^tU  and  passenger  traffic  la  now  handled 
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by  defendant  on  said  streets  than  In  ttie  year 
1900.  The  defendant's  depot  and  most  of 
plaintiff's  lots  are  only  a  few  hundred  feet 
from  the  principal  hotel  and  business  center 
of  Excelsior  Springs,  and  plaintiff's  lots 
would  be  valuable  for  residence  purposes  If 
St  Joseph  avenue  and  The  Concourse  were 
not  obstmcted  by  defendant's  txacks  and 
cars. 

J.  L.  lOnnis,  of  St  Lonl^  Graven  &  Ifoore, 
of  BxeeMor  Springs,  and  Sebree^  Oonzad  A 
Wendorff,  of  Kansas  CMy,  for  a^^nt  Oid- 
ver,  Phillip  &  Spencer,  of  St  Joseph,  for  re- 
spondent 

I.  Beservatlon  of  Bight  Wiiy. 

BBOWN,  P.  J.  (after  stating  the  facts  as 
above).  [1]  Hie  deed  from  triaintUTa  grantor 
purporting  to  convey  a  ri^t  of  way  on  St 
Joseidi  avenue  and  The  Concourse  was  not 
sufficient  to  authorize  the  defendant  to  con- 
struct and  operate  a  steam  railroad  on  said 
streets.  This  deed  only  purported  to  convey 
the  right  of  way  reserved  by  plaintiff's  gran- 
tor at  the  time  the  streets  were  dedicated 
to  the  public. 

[2]  That  reservation  was  only  for  "street 
railroads" ;  and  this  court  takes  Judicial  no- 
tice that  there  Is  such  a  wide  difference  be- 
tween street  railroads  and  steam  railroads 
that  a  right  of  way  for  street  railroads 
would  not  authorize  the  constmctlon  of  a 
steam  railroad.  The  case  of  Oklahoma  City 
&  T.  B.  Co.  V.  Danham,  89  Tex.  Civ.  App. 
576,  88  S.  W.  849,  dted  by  defendant  is  not 
In  point,  for  the  reason  that  In  that  case  the 
reservatlOD  was  of  a  right  of  way  fOr  "any 
railway.** 

II.  EetoppeL 

[9]  The  defendant's  contention  that  plain- 
tiff Is  not  entitled  to  cause  the  removal  of 
snch  of  defendant's  tracks  as  were  laid  in  St 
Joseph  avenue  and  The  Concourse  before 
plaintiff  purchased  his  town  lots  abutting  on 
said  streets  Is  .sound,  but  subject  to  certain 
modifications  hereinafter  named.  Defend- 
ant's depot  is  situated  on  the  east  side  of  St 
Joseph  avenue,  near  the  center  of  plalntUTs 
town  tots.  Said  depot  site  was  donated  to 
defendant's  predecessor  by  plaintiff's  gran- 
tor ;  and  the  evidence  Is  very  clear  that  de- 
fendant's main  track  on  St  Joseph  avenue 
and  most  of  switch  No.  3,  Just  west  thereof, 
were  constructed  with  the  full  consent  and 
approval  of  plaintiff's  grantor,  and  that 
plaintiff  knew  of  the  location  of  said  rail- 
road and  depot  site  before  he  purchased  the 
lots  which  he  now  claims  are  Injured  by  the 
operation  of  said  main  track  and  switch 
No.  3. 

From  what  has  been  said,  it  Is  manifest 
that  plaintiff's  grantor,  having  donated  tSuo 
laud  for  defendant's  depot  site,  and  having 
helped  to  secure  the  placing  of  defendant 
track  and  switch  No.  3  at  the  place  th^ 
now  occupy  in  St  Joseph  avenne,  hs  (plain- 
tiff's grantor)  could  not  now  be  heard  to 
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ui^e  the  renOTEl  of  either  of  said  tracks. 
Therefore  we  find  that  plaintiff,  as  privy  and 
successor  In  title  of  the  party  who  caused 
those  tracks  to  be  located  In  St.  Joseph  ave- 
nue, is  not  now  In  a  position  to  complain  of 
their  presence  in  the  street  In  front  of  his 
property.  Hnhbard  v.  Slavens,  218  Mo.  S98, 
loc  dt  621,  117  S.  W.  1104;  Roberts  v. 
Northern  Pacific  R.  Co.,  158  U.  S.  1,  16 
Sup.  Ct  766,  89  U  Ed.  873.  It  would  indeed 
be  a  harsh  doctrine  tbat  would  allow  a  land- 
owner to  Induce  others  to  make  valuable  iQi- 
provements  of  a  legitimate  character  near 
his  land,  and  tlien  permit  a  person,  who  sub- 
segueotly  purchased  such  land,  to  cause  said 
improvements  to  be  removed. 

[4]  The  existence  of  a  railroad  In  the 
streets  of  a  is  not  prime  facie  Illegal, 
and  does  not  constltDte  a  nuisance,  unless 
such  road  be  constructed  and  operated  in 
such  manner  as  to  deprive  tlie  public  and 
abutting  landowners  of  the  use  of  such 
streets  as  thoroughfares.  Seibel-Suessdorf 
Oomier  &  Iron  litg.  Oo.  Manufacturers' 
B.  R.  Co..  230  Mo.  68,  130  8.  W.  288.  It 
follows  Qtat  BO  mudi  of  the  trial  conrfs  de- 
cree a«  requires  the  removal  firom  St  Joseph 
avenue  of  switch  No.-  S  Is  erroneouiL 

The  right  of  plaintiff*  (u  an  abutting  land- 
ownw,  to  regulate  and  control  Oie  mannor  in 
which  defendant  shall  conduct  Its  main  line 
and  switches,  constructed  before  plaintiff 
purchased  his  town  lots,  will  receive  atten- 
tion In  another  paragraph  of  this  opinion. 

III.  Switch  Tard  In  Street. 

[I]  Defendant's  switch  No.  2  leaves  the 
main  track  near  the  sontti  aid  <a  St  JosQidi 
avenue  and  runs  around  The  Ooncourse  at  a 
iwint  where  no  track  had  previously  been 
constructed.  The  constxnctlon  of  this  track 
was  begun  at  the  hour  of  3  a.  m.  on  SundKy, 
July  7,  1907,  and  encircles  tiie  pleintHTs  81 
lots  which  He  west  of  St  Joseph  avenue.  It 
was  constructed  about  the  Bame  time  that 
defendant  Instituted  its  suit  to  condemn  said 
lastnamed  81  lota  for  depot  and  switch  pur* 
poses.  This  switch  appears  to  have  been  con- 
structed for  no  oQter  purpose  than  to  furnish 
a  place  for  d^^dant  to  store,  load,  and  un- 
load freight  cars.  This  is  obvious  from  the 
phraseology  of  the  ordinance,  which  purports 
to  authorise  ite  oonstrnction.  That  ordi- 
nance requires  defendant  to  macadamize  a 
strip  of  The  Concourse  20  feet  wide,  parallel 
with  said  switch  No.  2,  "so  far  as  may  be 
necessary  and  proper  for  the  'convenient 
loading  and  unloading  of  cars  delivered  on 
said  track." 

Defendant  In  support  <Ht  Ita  pretended 
right  to  construct  and  operate  this  switch 
No.  2,  alleges  that  said  switdi  does  not  inters 
fere  with  public  travel  on  The  Concourse; 
but  the  great  preponderance  of  evldotoe  Is  to 
the  effect  that  at  places  said  switch  Is  con- 
structed 3H  feet  above  the  natural  grade  of 
the  street  and  In  other  places  in  open  cuts 
bieUnr  such  grada    Also  that  it  prevents 


travel  with  vehicles  on  the  west  part  of  The 
Concourse  altogether.  Ite  presence  undoubt- 
edly depredates  the  mai^  value  of  plaln- 
tUTs  lots  very  materially;  and  as  the  city 
ooundl  possessed  no  power  to  donate  tlie 
street  or  any  part  thereof  for  a  switch  ynd, 
and  the  defendant  bad  no  right  to  receive  or 
appropriate  It  tot  that  purpose,  to  the  injury 
of  an  abuttliw  owner,  the  action  of  the  trial 
court,  prohibmng  the  use  or  maintenance  of 
switeh  No.  2,  was  crarect  Swbkhart  r.  8t 
L.  &  Sub.  By.  Co.,  207  Ma  loc.  dt  433, 
105  S.  W.  1048;  Lockwood  v.  Wabash  By. 
Co.,  122  Ma  86,  26  S.  W.  686,  24  L.  a  A.  516^ 
48  Am.  St  Bep.  647. 

IT.  Laches. 

[II  Switch  No.  4  was  CfHistmcted  after 
plalntlfl  purchased  his  lots,  and  about  four 
years  before  this  action  was  instituted.  It 
leaves  the  main  track  on  St  Jos^h  avenue 
about  100  feet  south  of  defendant's  depot 
and  runs  thence  south  on  the  west  side  of  said 
main  track  about  500  feet.  It  passes  within 
less  tiian  3  feet  of  10  of  plalntltTs  abutting 
lots— so  close  that  defendant's  cars,  when 
operated  thereon,  protmde  or  extend  over  the 
west  end  of  plaintiff's  said  lota.  Uoet  of 
this  swltdi  is  above  the  natural  grade  ot 
the  street  and  plaintiff  can  only  secure  ac- 
cess with  vehtdee,  to  his  10  lots  last 
named,  timmgh  a  15-foot  alley  In  the  rear 
thereof.  That  the  value  ef  at  least  10  of 
plaintiff's  loto  Is  greatly  Invftlred  by  the 
malBtouBfie  mnd  operation  of  swttdi  No.  4, 
there  Is  no  room  for  doobt  Howem.  de- 
feaidant  InslatB  Uiat  plaintiff  Is  es&mtped  frun 
eompialnlng  of  the  nalntenanee  and  nae  of 
said  BwUdi  No.  4,  because  he  waited  four 
years  after  It  was  constructed  before  Insti- 
tuting this  AetioHf  during  which  time  defend- 
ant expended  many  thousands  of  dollars  In 
constructing  a  new  depot  and  Improving  Its 
tracks.  It  Is  true  that  the  defteidant  did 
construct  a  new  brick  depot  on  the  site 
where  Ite  wooden  depot  formerly  stood,  after 
switch  Na  4  was  put  in ;  but  there  is  no  sat- 
isfactory proof  that  this  depot  was  construct- 
ed under  the  belief  that  deCmdant  wmld  be 
permitted  to  permanenUy  occupy  a  swltdi 
which  renders  plaintiff's  loto  almost  value- 
less. 

The  evldoice  does  not  show  what  the  new 
depot  cost;  and  nothing  appears  firom  vrtiich 
It  can  be  Inferred  that  It  coat  nuure  than 
$3,000.  It  may  not  have  coat  ttiat  modi. 
Switch  No.  4  does  not  touch  tile  depot;  nor 
is  Ite  uee  Indl^i^isable  in  connection  with 
said  depot  There  la  no  evidence  at  all  of 
what  was  expended  in  omstructing  switch 
Na  4. 

The  use  of  a  public  street  in  a  populous 
dty  for  storing  or  unloading  cars  is  prima 
fade  illegal ;  so  it  cannot  be  premmed  that 
defendant  believed  tluit  plaintiff  would  suf- 
fer said  swltdi  to  permanently  remain  wbere 
It  was  idaced.  Plaintiff's  ^perty.  In  Cr<nt 
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of  wblcb  switch  No.  4  to  locftted,  to  not  Im- 
proTed;  and  beoaase  he  n^lected  for  four 
years  to  seek  redress,  whtch  delay  did  not 
mtolead  defendant  to  its  Injury,  plaintiff  to 
not  barred  from  the  relief  granted  him  by 
the  trial  court;  and  Its  Judgment  ordering 
said  switch  removed  la  not  erroneous. 

[7]  V.  We  next  come  to  the  reUel  granted 
plaintiff  against  making  up  and  breaking 
VP  trains,  storing,  loading,  and  unloading 
can,  and  depodttng  fright  and  other  ma- 
terial on  the  streets  In  front  of  plaintiff's 
pwperty.  It  la  true  mat  the  preponderance 
of  erldence  establUhes  the  fAct  that,  when 
plaintiff  purchased  his  lots  in  1900,  defend- 
ant's trai&s  in  front  of  said  property  were 
being  used  for  the  same  purposes  for  which 
tbe7  are  now  being  used;  bat  ereoi  the  d»- 
fiendanl^  erldraoe  dearljr  indicates  ttiat  a 
ereat  many  more  trains  are  b^ng  made  np 
and  broken  up  and  more  cars,  material,  and 
frel^t  loaded,  unloaded,  and  stored  on  said 
streets  than  when  plaintiff  purchased  hto 
Iota.  Beeanse  some  trains  were  bdng  made 
up  and  bnAen  np  and  cars  stored  oo  the 
streets  lAen  plaintiff  purchased  his  lots,  and 
whoi  mccdstor  Springs  was  little  more  than 
a  Tillage  should  he  be  deemed  to  have  as- 
BOited  to  an  Indefinite  increase  in  the  nse 
of  said  streets  for  eaxSi  purposes?  We 
tblnk  sndi  a  rule  would  be  illogteal.  Hatch, 
eta,  T.  Syracuse,  B.  ft  N.  T.  B.  Oa,  60  Hun, 
6«,  4  N.  T.  Supp.  60a 

When  plaintiff  pnrchased  his  town  lots,  it 
is  not  at  all  probable  that  either  he  or  tiie 
dedendant  knew,  or  even  bellered,  that  in 
seven  years  it  would  become  necessary  to 
store,  load,  or  onload  an  average  of  30  cars 
per  day  at  Dxc^or  Springs.  If  defsndant 
had  then  believed  that  its  buidness  would  be 
thus  augmmted  in  so  short  a  time,  It  would 
donbtless  have  purdiased  land  for  a  swltdi 
yard  before  the  growth  <^  the  town  ren- 
dered sach  propert7  more  valuable.  Be  that 
as  it  may,  it  is  apparent  that  the  owner  of 
animproved  lots  on  a  street  upon  which  the 
travri  was  not  then  extensive  would  not 
deem  it  worth  while  to  object  to  the  oc- 
casional storing  of  cars  or  material  In  frcmt 
of  his  property.  Hla  injuries  from  such  oc- 
easlonal  making  up  and  breaking  up  trains 
and  storing,  loading,  and  unloading  of  cars 
would  then  be  insignificant  and  probably 
governed  by  the  doctrine  of  de  minimus  non 
curat  lex.  However,  when  the  number  of 
cars  to  be  stored  and  -unloaded  has  grown 
to  30  cars  pa:  day,  the  situation  becomes  en- 
tirely dlfTerent,  and  renders  it  necessary  for 
the  party  handling  such  cars  and  freight  to 
secure  swltdUng  grounds  or  freight  yards 
tyt  its  own,  00  that  the  streets  may  be  used 
for  imblic  travel,  the  purpose  tax  wliicb  tliey 
were  originally  ,  dedicated. 

We  do  not  hold  that  a  railroad  company 
abonld  be  comp^ed  to  procure  land  for 
■witches  and  side  tracks  at  evwy  viUage  or 
place  wbwe  it  is  called  upon  to  deliver 
frtffht^  and  wheie  its  main  trade  niay  pass 


through  a  public  street;  irat  in  the  present 
case  there  is  strong  evidence  to  the  effect 
that  defendant's  business  has  grown  to  such 
a  point  that  It  needs  a  private  switch  yard 
in  which  to  make  up  and  break  up  trains, 
store,  load,  and  unload  its  cars.  This  tact 
is  Gpedfically  admitted  in  the  petition  which 
defendant  filed  In  the  circuit  court  in  its 
actltm  to  condemn  a  part  of  plaintiff's  pnqh 
erty. 

[t]  That  suit  appears  to  have  been  aban- 
doned; but  it  is  a  settled  rule  of  law  that 
the  statements  and  allegations  contained  in 
abandoned  pleadings  are  competent  evidence 
against  the  party  making  them.  Walaer  v. 
Wear,  141  Mo.  443.  loc.  dt  463,  42  &  W. 
928,  and  cases  there  dted. 

From  the  facts  In  thU  case,  we  hold  that 
the  plaintiff  Is  not  estopped  from  obtaining 
relief  against  the  making  up  and  breaking 
up  trains,  storlnft  loading  and  unloading  of 
frd^t  cars  In  front  of  hto  property.  But 
defradant  dionld  be  allowed  to  unload  from 
its  cars,  and  deposit  on  such  streets,  such 
frdght  and  materials  as  it  may  from  time 
to  time  need  to  repair  its  own  prt^erty  At- 
uated  In  or  adjoining  those  streets. 

VI.  Decree  Excessive 

[t]  We  find,  however,  that  the  decree  be- 
low, forbidding  tba  reception  or  dlsduirge 
of  pessengos  at  defendant's  d«pot  to  not 
warranted  by  the  evidence  in  this  case. 
Plaintiff  admits  that  defendant  Is  entlUed  to 
operate  cars  <m  Its  main  track  on  St  'Joseph 
avenue;  and.  with  a  right  to  ran  trains 
over  said  street,  the  receipt  and  dtodiarge 
of  pttssmgers  at  or  near  Its  d^t  would  not 
materially  injure  plointifrs  abutting  prop- 
erty, evoi  for  re^ence  purposes. 

[II]  VII.  The  trial  court  ordered  the  re- 
moval of  tliat  part  (tf  switdi  No.  1  wlildi 
crosses  Ohllllcothe  avenue.  This  switch 
leaves  the  main  tratft  aonth  of  St  Jos^h 
avenue,  and  was  bnilt  to  accommodate  an  ice 
plant  situated  on  block  6.  It  also  passes 
through  said  block  6  and  extends  across  Chil- 
llcothe  avenue  slightly  btiow  the  grade  of 
that  street  Tlie  only  evidence  tending  to 
show  why  switch  No.  1  was  extoided  across 
Ghillioothe  avenue  to  that  It  afforded  a  con- 
venient place  to  unload  freight  in  the  street. 
The  evidence  further  shows  that  the  pres- 
ence of  this  switch  across  OhUUcothe  avenue 
completely  shnts  off  trard  along  that  street, 
and  bars  one  of  the  legal  methods  of  Ingress 
and  egress  to  plaintiff's  property  on  St  Jos- 
eph avenua  This  switch  was  constructed  In 
1906;  and  the  trial  court  did  not  err  in  di- 
recting the  removal  of  that  part  of  It  wbidi 
obstructs  Chllllcothe  avume. 

Tin.  Duty  to  Bestore  Street 

This  leaves  undisposed  of  the  defendant's 
right  to  maintain  its  depot  platform,  switch- 
es in  the  north  aid  of  Th»  Omcourse^  tanks, 
tool  bouse,  switch  stands,  and  stock  pen, 
also  the  conq>laint  that  dtfmdant's  main 
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track  and  all  of  tbe  Bwltches  are  conatznct- 
ed  either  below  or  above  the  natural  grade 
of  the  streets,  and  the  plalntifl  and  the  pob- 
Uc  are  thereby  hindered  and  prevented  from 
using  said  streets.  The  evidence  Is  not  very 
dear  as  to  the  date  when  the  switches  In 
the  north  end  of  The  Concourse  were  con- 
structed. Thefe  is,  however,  some  evidence 
to  tbe  effect  that  those  switches,  as  well 
as  tbe  tanks,  tool  house,  switch  stands,  and 
stock  pen,  were  constructed  before  plaintiff 
purchased  his  lots  in  Excelsior  Springs. 

The  sidewalk  In  front  of  the  depot,  stand- 
ing above  the  grade  of  the  street,  is  of 
course  some  obstruction  to  travel  with  ve- 
hicles along  that  part  of  St  Jos^h  avenue ; 
but  a  sidewalk  is  not  prima  fade  a  nui- 
sance; and,  if  tbe  street  were  graded  up 
level  with,  or  nearly  level  with,  the  top  of 
said  sidewalk,  It  would  probably  become  a 
benefit  rather  than  an  obstruction  to  plain- 
tiff and  other  property  owners  in  that  local- 
ity. We  have  found  that  plaintiff  Is  estop- 
ped from  complaining  of  the  location  of  such 
railroad  tracks  as  his  grantor  caused  to  be 
constructed  in  the  streets  of  Excelsior 
Springs  In  front  of  property  which  said 
grantor  subsequently  sold  to  plaintiff. 

[11]  The  further  Issue  now  arises.  Is  plain- 
tiff estopped  from  maintaining  an  action  to 
compel  defendant  to  restore  said  streets  to 
the  condition  they  were  In  before  said  rail- 
road tracks  were  laid?  In  other  words,  if  It 
be  conceded  that  defendant  has  In  a  lawful 
matinee  gotten  its  railroad  tracks  Into  the 
streets  of  said  dty,  but,  after  constructing 
its  railroad  on  said  streets  above  or  below 
the  grade  thereof,  has  neglected  to  restore 
the  streets  to  their  former  state  or  to  such 
state  as  not  unnec^sarlly  to  have  lmi>aired 
thdr  usefulness,  as  required  by  section  3049, 
R.  S.  1900,  can  plaintiff,  who  has  purchased 
lots  abutting  on  the  streets  where  said  rail- 
road tracks  were  previously  laid,  compel  de- 
fendant to  restore  tbe  streets  to  their  for- 
mer state?  We  bold  that  he  can.  While 
defendant  may  have  procured  a  lawful  right 
to  lay  its  tracks  in  the  streets  of  Excelsior 
Springs,  it  did  not  and  could  not,  from  any 
source^  have  procured  the  right  to  lay  Its 
tracks  above  or  below  the  grade  of  such 
B&eets  80  aa  to  needlessly  Interrupt  or  ob- 
struct the  public  travel  thereon. 

In  laying  its  tracks  above  and  below  the 
natural  grade  of  said  streets,  and  In  neg- 
lecting to  construct  crossings  over  its  track 
so  that  the  public  conld  pass  over  same  In 
safety,  it  was  guilty  of  maintaining  a  con- 
tinuing public  nuisance,  and  its  acts  In  that 
regard  could  not  ripen  Into  legality  by  the 
lapse  of  time  or  the  acquiescence  of  an  abut- 
ting owner.  Racht  v.  Southern  Ry.  Co. 
(Tenn.  Ch.  App.)  BO  S.  W.  72,  loc.  dt  77; 
Hatch  V.  Railroad  Co.,  SO  Hun,  64,  4  N. 
Y.  Supp.  609;  Hamden  t.  Railroad  Oa.,  27 
Oonn.  168. 

In  tbe  case  of  Hatch  r.  Railroad  Oo.,  su- 
pra. In  constrnlnc  a  atatute  whldi  Is  In  pre- 


cisely tbe  same  language  as  onr  own,  tbe 

Supreme  Court  of  New  York,  In  ^neral 
term,  held  that:  "Railroads  are  required  to 
restore  h^hways  to  their  former  state  of 
usefuluess,  and  to  preserve  them  In  such 
state.  The  duty  Is  a  contlnaous  one.  If  by 
an  Increase  of  business  on  highways  the 
fadlitiea  first  provided  become  inadequate, 
tbe  corporation  must  make  such  changes  as 
are  reasonably  necessary  to  provide  for  the 
needs  of  the  pubUa  •  •  •  The  duty  !»- 
lug  a  continuous  one,  the  action  was  not 
barred  by  any  statute  of  limitations." 

Although  plaintiff  la  estopped  from  de- 
manding the  removal  of  any  railroad  tracks 
which  were  constructed  in  front  of  his  prop- 
erty at  the  time  of  bis  purchase,  he  Is  not 
deemed  to  have  assented  to  the  Illegal  use 
of  such  railroad  tracks,  nor  to  have  waived 
tbe  right  to  demand  that  propw  crossings 
be  constructed  over  same,  and  that  the 
streets  be  restored  to  their  former  state  of 
usefulness  as  a  public  thoroughfare.  De- 
priest  T.  Jones  (Va.)  21  S.  E.  478.  In  the 
case  last  dted,  the  plaintiff  sought  to  com- 
pel the  defendant  railroad  to  open  a  public 
alley  near  his  property,  which  alley  had 
been  Inclosed  for  a  long  period  of  tlm&  In 
the  opinion  Is  was  said:  "The  defendant 
relies  upon  adversary  pos.<«sslon  of  more  than 
20  years.  This  defense  cannot  be  made  by 
one  who  undertakes  to  shut  up  or  obstruct  a 
public  highway." 

[12]  It  is  not  UteraUy  possible  with  a 
railroad  track  laid  In  a  public  street  to  re- 
store such  street  to  precisely  the  same  state 
in  which  It  was  before  tbe  railroad  was 
built;  but  the  "rule  of  reason"  and  enlight- 
ened common  sense  should  be  applied  in 
pladng  a  practical  construction  on  section 
3049,  R  S.  1909.  It  must  be  inferred  that 
the  Legislature  intended  that  Its  acts  should 
be  given  a  practical  construction.  Keauij 
V.  McVoy,  206  Mo.  42,  103  S.  W.  »4a 

St  Joseph  avenue  and  Tbe  Concourse 
should  be  restored  to  such  condition  as  will 
reasonably  accommodate  the  public  travel 
over  and  across  such  streets  and  afford  plain- 
tiff ingress  and  ^eas  to  his  property.  What 
Is  a  reasonable  and  practical  restoration  of 
a  street  upon  which  a  railroad  track  has 
been  laid,  so  as  not  to  unnecessarily  Impair 
its  usefulness,  must,  in  the  nature  of  things, 
be  governed  by  the  facts  in  each  case.  If  a 
railroad  track  were  laid  through  a  small  vil- 
lage on  a  street  seldom  or  never  used  by 
vehicles  or  pedestrians,  proper  grade  cross- 
ings at  Intersecting  streets  which  are  used 
might  be  suffldent  r^oratlon  to  meet  the 
requirements  of  the  law;  while  in  a  vary 
populous  dty  it  would  be  absolutely  neces- 
sary to  bring  the  entire  track  to  the  grade, 
so  that  reblcles  and  pedestriana  eonld  csoss 
It  at  any  place  they  chose. 

In  tbe  Instant  case  the  evidence  shows  that 
Excelsior  Springs  has  a  population  of  4,600, 
and  Is  visited  as  a  health  resort  by  about 
100,000  persons  annually;  and  ctHue^aently 
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all  ot  ItB  pvliidpal  streets,  wblch  ue  level 
enough  for  travel,  ahoald  be  kept  open. 

The  evidence  does  not  satisfactorily  estab- 
lish how  the  plaintiff  or  hla  property  is  in- 
jured by  the  existence  ot  ttie  tanks,  tool 
house,  switch  stands,  and  stock  pen  of  the 
defendant  Neither  does  the  record  show 
whether  it  Is  more  practical  and  feasible  to 
depress  defendant's  tracks  to  the  natural 
grade  of  the  streets  or  raise  the  grade  of  the 
streets  to  correspond  to  the  tracks  where 
such  tracks  are  above  the  street  grade.  The 
evidence  does  show  that  at  the  south  end  of 
St  Joseph  avenue  the  defendant's  main  track 
Js  about  four  feet  below  the  grade  of  the 
street,  and  defendant  contends  that  it  Is  not 
practical  to  raise  its  tracks  at  that  point 
It  does  appear  reasonably  certain  that  the 
d^endant's  tracks  may  be  raised  to  the  lev^ 
of  the  street  at  that  point,  or  that  the  street 
may  be  depressed  to  the  level  of  the  track. 
However,  this  suit  was  not  tried  as  a  man- 
datory injunction  Intended  to  bring  about  the 
restoration  of  the  streets  .to  their  former  con- 
dition. The  right  of  plalntitr  to  strictly  in- 
junctive relief  was  the  only  Issue  which  was 
fully  developed  by  the  evidence. 

It  Is  possible  that  by  a  new  trial  plaintiff 
might  make  a  showing  entitling  him  to  have 
the  streets  restored  to  their  former  state  as 
a  matter  of  mandatory  relief ;  but  the  record 
Is  not  in  such  condition  as  to  enable  us  to 
Intelligently  direct  a  restoration  of  the  streets 
on  this  appeal.  We  bave  therefore  decided 
to  direct  a  Judgment  grantli^  to  plaintiff 
audi  Injunctive  relief  as  the  evidence  dearly 
shows  he  is  entitled  and  remit  him  to  an 
action  of  mandamus  to  compd  defendant  to 
restore  St  Joseph  avenue  and  Tha  Concourse 
to  soch  condition  as  thesy  ought  to  be  restored 
to  to  protect  plaintiff's  rights. 

[IS]  Under  Qie  rule  we  announce  in  State 
ex  reL  Titns  Wabash  B.  Co.,  206  If  o.  281, 
103  8.  W.  1137,  the  plalntifl^  as  an  abutting 
owner  and  taxpayer,  Is  dearly  entitled  to 
maintain  m  adion  against  the  defendant  to 
compel  the  restoration  ct  the  streets  where 
defendant  has  laid  Its  tracks  above  or  below 
grade;  and  in  that  action  the  trial  court  can, 
upon  a  full  hearlnj^  determine  whether  or 
not  It  Ss  necessary,  in  protecting  plaintiff's 
rttbts  as  an  abutting  owner,  to  remove  from 
the  streete  the  sidewalk  in  front  of  defend- 
ant's d^M;  its  tanks,  tool  house,  stock  p^i, 
snritdi  Mands,  and  any  of  the  switches  in 
the  north  end  of  The  Concourse. 

[14]  A  mandatory  injunction  Is  usually  de- 
nied when  the  plaintiff  has  a  complete  rem- 
edy by  mandamus.  High  on  Injunctions,  voL 
1  (4th  Bd.)  i  28. 

The  Judgment  of  the  circuit  is  reversed, 
and  the  cause  remanded,  with  directions  to 
enter  a  new  Judgment  enjoining  defendant 
from  doing  the  following  matters  and  things: 
(1)  From  using,  operating,  or  In  any  way 
maintaining  the  following  nained  awltcbes 


or  side  tracks  laid  upon  the  streets  and  ave- 
nues of  the  dty  of  Excelsior  Springs,  Mo.,  to 
wit:  That  part  of  switch  Na  1  laid  across 
CbUllcothe  avenue,  all  of  swltdi  No.  2  laid 
In  The  Concourse,  all  of  switch  No.  4  laid  In 
St  Joseph  avenue;  describing  said  switches 
as  they  are  described  in  plalutltTs  petition. 
(2)  From  making  up  and  breaking  up  trains 
or  storing  freight  cars  on  any  of  defendant's 
tracks  in  front  of  plaintiff's  property  In  said 
city,  and  from  loading  or  unloading  freight 
cars,  and  from  depositing  any  class  of  freight 
oq  the  streets  In  front  of  the  town  lots  de- 
scribed In  plaintiff's  petition.  Provided  that 
the  decree  so  directed  shall,  not  when  en- 
tered, have  the  effect  of  preventing  defendant 
from  unloading  from  its  cars  such  material 
and  tools  as  It  may  from  time  to  time  need 
In  repairing  its  property  lawfully  located  In 
or  adjoining  St  Joseph  avenue  or  The  Con- 
course; and  said  decree  shall  not  restrain 
or  prevent  defendant  from  receiving  and  dlft- 
charging  passengers  at  or  within  100  feet  of 
Its  depot  situated  on  the  east  side  of  St 
Joseph  avenue.  The  decree  so  directed  to  be 
entered  shall  not  prejudice  the  rights  of 
plaintiff  to  bring  and  maintain  another  suit 
or  suits  to  compel  tiie  restoration  of  St 
Joseph  avenue  and  The  C<nicoarse  to  their 
former  state  or  such  state  as  not  to  unneces- 
sarily impair  thdr  usefulness. 

It  appearing  that  a  reasonable  postpone- 
ment of  the  injunctive  relief  to  be  awarded 
the  plaintiff  by  the  Judgment  herein  directed 
will  not  prove  injurious  to  said  plaintiff,  and 
that  as  the  defendant  will  by  said  Judgment 
so  directed  be  preduded  from  storing  cars  or 
loading  freight  nptok  tlie  streets  of  Excelsior 
Springs,  Mo.,  it  Will  need  a  reasonable  time 
in  which  to  secure  a  private  switch  yard  in 
which  to  handle  its  frei^t  and  freight  trains, 
it  is  ordered  that  the  Judgment,  which  we 
have  herein  directed  the  drcult  court  to  en- 
ter, shall  not  be  executed  to  take  effect  until 
90  days  after  1^  mandate  In  this  cause  Is 
filed  with  Qie  dork  of  the  drcult  court  ot 
Clay  connfTt  Mo. 

FBRBISS  and  EBNNISH,  33.,  eoncnr 


VENBT  et  aL  V.  FUBTH  et  aL 
<St  Louis  Court  at  Appttls.  Missouri.  Mardi 
1.  1918.) 

1.  Appeal  akd  Bbbob  (|  1009*)— Findinos— 
CoifCLusiVKHSSB— Equity  Oasb. 

While  in  an  eanltr  suit  the  awellate  court 
Is  not  bound  by  the  trial  court's  findings,  but 
will  itself  weigh  the  evidence,  It  wHl  give  great 
weight  to  the  trial  Jadge's  findings. 

[E!d.  Note.— For  other  eases,  see  Appeal  and 
li^Ror.  Cent  Dig.  S|  3970-3978;  Dea  Dig.  { 
1009.*] 

2.  Fbaitd  (1 16*>— KifOWLiDGi  or  FaAxrn. 

Persons  who,  having  means  of  acqntring 
knowledge  of  (rand,  shnt  their  eyes  to  the  in- 
criflDinating  drenmstanees  tor  the  porpoae  of 
ditalning  advantage  throuili  the  fnoonlent  wta 
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nnder  plea  that  they  had  no  knowledge  thereof, 
are  chargeable  with  fraad. 

[Ed.  Note^For  other  casei,  aee-  Fmad,  Cent 
Dij.  i  16;  Dee.  Dig.  1 16. 

5.  MOBTOAOES  ({  270*)— BOHA  FiDB  PUBCHASE 
— SUFnOIBIfCT  OF  EnriDBNCB— FBAin>. 

In  a  salt  to  cancel  a  trust  deed  and  the  se- 
cared  notes  as  obtained  hy  fraad,  evidence  held 
to  sustain  a  findiiw  that  defendant  knew  that 
hia  assignor  held  the  tnut  deed  and  notes  in 
tnut  80  that  defendant  was  not  a  bona  fide  pur- 
chaser thereof. 
(Ed.  Note. — For  other  cases,  see  Mortgages, 
.  Cent  Dig.  H  008,  609 ;  Dec  Dig.  |  270.*] 

4.  MOBTGAOBS  (S  270*)— BOKA  FiDB  PUBOHASB 
— SlOTlCIBNCr  OB  SVIDBHOB— FBADD. 

ETvldence  in  sneh  case  AeM  to  sustain  a 
finding  that  a  d^endant  was  not  an  innocent 
purchaser  of  the  trnat  deed  and  notes,  being 
chargeable  with  knowledce  of  fraud  in  trans- 
ferring them. 

[EkL  Note.— For  other  cases,  see  Mortgages, 
Cent  Die  H  608.  609;  Dec  Dig.  |  270.*] 

6.  Appbai.  abd  E/BBOb  (i  187*)— Pbbsbktatioit 
Bblow-Vabiancb. 

Where  it  was  not  saggested  below  that  the 
evidence  did  not  respond  to  the  issues  or  was 
not  admissible  under  the  petittoo*  those  objec- 
tions cannot  under  the  statute  1m  first  raised 
on  appeaL 

[Ed.  Note^For  other  caaea,  see  Aiq>eal  and 
Error,  Dee.  Dig.  f  197.*j 

6.  Gancelution  or  IiraiBuifEnTs  (|  37*)— 

ALLBQATIONa  OT  PBHTION  —  TBNDBB  OW 

AuouNTs  Dub. 

Allegations  of  the  petition,  in  a  suit  to  can- 
cel trust  deed  and  notes  as  secured  by  fraud, 
praying  for  such  other  and  further  relief  as 
may  seem  Just  and  proper,  and  averring  that 
plaintiffs  will  comply  with  all  orders  and  pay 
such  amounts  as  the  court  may  adjudge  to  be 
due  defendants,  wore  suffidrat  without  a  fur^ 
tber  plea  of  tender. 

[Ed.  Note. — For  other  cases,  see  Cancellation 
of  Instruments,  Cent  Dig.  i|  66-80;  Dec  Dig. 
I  87.*] 

Appeal  from  8t  Louto  Gircolt  Obort; 
Daniel  D.  Fisher,  Jndge. 

Action  by  Sarah  Yeney  and  others  against 
Henry  H.  Furth  and  another.  From  a  Judg- 
ment for.  plalntlfla,  defendants  appeal.  Af- 
firmed. 

Od  or  about  the  25th  of  AprU.  1005,  plain- 
tiffs below,  one  of  them  the  respondent  here, 
being  the  owners  of  s  one-story  house  situ- 
ated at  2614  Glasgow  avenue  In  the  city  of 
St  lioais,  executed  a  deed  of  trust  to  one 
George  Dausman,  as  trustee,  purporting  to 
secure  a  principal  note  for  $1500  as  well  as 
semi-annual  Interest  notes  for  $45  each,  the 
I^lnclpal  note  due  in  three  years  after  Its 
date,  the  notes  payable  to  one  Henry  J. 
Grimm.  At  the  time  of  the  transaction  and 
for  some  time  prior  thereto,  Dausman  bad 
been  engaged  In  the  real  estate  business  at 
St  Louis,  and  plaintiffs,  desirous  of  adding 
one  or  more  stories  to  their  building  and  not 
having  the  money  with  which  to  do  it,  went 
to  Dausman  to  raise  the  necessary  money  on 
the  property.  Dausman  appears  to  hare  ex- 
amined the  property  and  told  tiiem  that  the 
proposed  Improvements  would  cost  between 
two  thousand  and  twenty-one  hundred  dol- 


lars, and  that  be  could  raise  that  amount  for 
them  on  the  property.  For  some  reason  not 
disclosed,  however,  tt  was  concluded  to  bor- 
row 11500  on  the  property  as  a  first  loan, 
Dausman  testl^lng  that  be  Intended  to  raise 
the  other,  when  necessary,  by  a  second  deed 
of  trust  Thereupon  he  agreed  with  tbem  to 
raise  fl500  for  the  proposed  improvanents 
by  means  of  a  deed  of  trust  on  the  prcqi^ly, 
and  had  this  deed  of  trust  and  the  notes 
drawn  up,  went  out  to  the  residence  of 
plaintiffs  with  a  notary  public,  and  had  them 
sign  and  acknowledge  the  deed  of  trust  and 
sign  the  notes  and  they  were  all  ddlvered  to 
falm.  He  thereupon  placed  the  deed  of  trust 
on  record  and  had  Grimm,  who  at  times  did 
clerical  work  in  his  office,  indorse  the  notes 
"without  recourse."  Grlnun  never  paid  any- 
thing for  them,  had  no  Interest  whatever  In 
the  matt^  and  is  designated  In  tbe  testimony 
of  the  several  witnesses  as  a  "straw  man." 
This  all  occurred  In  April,  190S.  One  of  the 
plalntlflfe  testified  that  Dausman  told  them 
at  the  time  of  tbe  aecution  of  the  deed  of 
trust  and  of  tbe  notes  that  tbe  money  to  be 
raised  on  tbe  deed  of  trust  could  not  be  used 
for  any  oth»  purpose  than  for  tbe  rebuild- 
ing of  ttie  bouse,  converting  it  from  a  one- 
story  Into  a  two-story  structure  Dausman 
neither  furnished  nor  raised  any  money  on 
these  notes  for  tiiat  purpose  nor  did  he  make 
any  arrangunoits  for  carryli^  on  tbe  propos- 
ed improrements,  altbougb  r^watedly  re> 
quested  to  go  <m  by  plalntUb,  until  tbe  sum- 
mer of  1908,  when  be  appears  to  have  ctm- 
tracted  with  two  men  named  Smith  and 
Qlesecke  to  remodel  the  faousa  As  tbe  evi- 
dence tends  to  show,  their  contract  price  was 
from  two  thousand  to  twenty-one  hundred 
dollars.  Smith  and  Qlesecke  began  the  work 
and  when  it  was  practically  completed  em- 
ployed an  attorn^,  former  Judge  Jesse  A. 
McDonald,  to  file  a  lien  on  the  property  and 
commence  inm:eedlngs  for  Its  enforcement, 
as  none  of  the  work  done  or  material  fur- 
nished by  them  had  t>een  paid  for.  They 
Informed  Judge  McDonald  that  there  was  a 
deed  of  trust  on  the  property,  and  on  tbe 
suggestion  that  one  Barney  Sch warts,  an  at- 
torney at  law  of  St  Louis,  held  the  deed  of 
trust  for  collection  or  held  It  for  some  cli- 
ent of  his,  Judge  Mc^nald  called  on  Mr. 
Schwartz  about  tbe  1st  of  December,  1009, 
and  told  htm  that  he  represented  Mrs.  Vraey. 
the  owner,  as  also  tbe  contractors,  and  want- 
ed to  examine  the  deed  of  trust  and  the 
notes.  Mr.  Sdiwarts  told  Judge  McDonald 
that  they  belonged  to  a  man  by  the  name  of 
Gould  but  that  he  (Schwartz)  did  not  at  that 
time  have  possession  of  ttiem  but  would  have 
them  later.  Judge  McDonald  asked  bUn 
when  he  could  see  them  and  Mr.  Scbwartx 
told  Mm  he  could  do  so  in  a  short  time. 
About  two  weeks  afterwards,  Judge  M(d>on- 
ald  went  back  to  BIr.  Sdimrts's  ofllce  and 
tbe  lattffir  showed  him  tbe  papers,  the  notes 
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and  deed  of  trust,  Indndbis  among  tbe  pa- 
vaa,  a  note  of  date  Sei^ember  14,  1807> 
signed  by  George  Dausman,  wherein  be  prom- 
ised* one  Hxj  after  date,  to  pay  to  tbe  ordw 
of  J.  S.  Gonld  9915,  witb  Interest  from  date 
at  six  ptt  oeot  per  annnm.  The  note^  after 
tbe  albom  reads: 

"Peyable  at  tbe  office  of  Qea  Daumum 
Beal  Estate  Oo. 

"This  note  Is  secured  by  deed  of  trust 
Geo.  Dausman. 

"On  property  IIM,  ?Tthi  TayloJ  A?i 
2614  Glasgow  Ava*' 

A  payment  of  interest,  130.90.  of  date  Sep- 
tember 15,  1908,  was  Indorsed  on  this  note. 
Attet  aiwamMng  the  papers  and  making  a 
memorsndum  (tf  tiiem,  Judge  M<^onald,  aa 
be  teetlfled.  told  Mr.  Scbwartz  tbat  the 
transaction  seuned  a  suspicious  one  to  him; 
tbat  the  owner  of  tbe  property  bad  gotten 
no  benefit  from  the  deed  of  trust;  that  It 
would  have  to  be  contested.  Afr.  Schwartz 
appears  to  have  taken  umbrage  at  this  and 
the  Interrlew  ended.  Mr.  Sdiwartz  testifies 
substantially  as  does  Judge  McDonald  as  to 
the  call  on  him.  and  testified  that  after  be 
showed  Judge  McDonald  the  deed  of  trust 
and  the  notes,  Judge  McDtmald  said:  "This 
whole  thing  la  a  fraud."  Whereupon  Mr. 
Schwartz  remarked:  "We  will  not  discuss 
this  thing  further.  Judge."  Tbat,  according 
to  Mr.  Sdiwarti,  was  the  md  of  their  luter- 
Tiew. 

It  aivears  tbat  about  the  time  Mr,  Gould 
had  ^oed  the  Dausman  note  and  the  deed 
of  trust  and  notes  of  plaintUb  In  the  hands 
of  Mr.  Schwartz,  tbat  Dausman  was  confined 
in  Jail  In  St  Louis,  and  that  Schwartz  and 
Gould  went  up  to  the  Four  Courts  and  saw 
Dausman  and  spoke  to  him  concerning  his 
own  note  and  the  deed  of  trust;  that  Daus- 
man told  him  he  was  going  to  pay  Gould. 
Mr.  Scbwartz  told  him  that  he  would  write 
to  Mrs.  Teney  to  see  what  condition  the  mat- 
er was  In,  because  he  (Schwartz)  was  wor- 
ried at  tbe  time,  as  Dausman  was  then  In 
Jail  under  what  he  (Schwartz)  considered  a 
similar  matter,  as  he  testified,  and  he  want- 
ed to  see  how  his  client,  Gould,  stood  with 
regard  to  tbe  deed  of  trust  He  thereupon 
wrote  to  the  plaintlfTs,  who  were  sisters  and 
llTlng  together  on  the  property,  to  tbe  efTect 
that  he  represented  the  holder  of  the  deed  of 
trust  on  their  property  and  asked  them  to 
call  at  his  office  at  their  earliest  convenience, 
the  letter  concluding:  "it  is  necessary  to 
your  Interest  and  the  Interest  of  my  client 
that  you  call  immediately."  This  letter  from 
Mr.  Sdiwartz  to  plalntlffB  was  the  first  the 
latter  heard  of  the  deed  of  trust  behig  In 
the  hands  of  any  one  other  than  Dausman. 
Mrs.  Voiey  appears  to  bare  called  on  Mr. 
Schwartz  a  few  days  later  and  told  him  of 
tbe  transaction  twtween  herself  and  sister 
and  Dausman;  told  him  she  "didn't  know  how 
they  owed  that  money ;"  that  Dausman  bad 
always  said  he  was  going  to  give  them  a 


statement  but  bad  never  done  so.  Wbereup-' 
on  Scbwartz  undertook  to  get  one  from  Dans- 
man;  met  him  In  the  hall  of  tbe  offl(»  build- 
ing In  wldch  he  and  Schwartz  had  their  of- 
fices and  tcAA  blm  to  give  Mrs.  Yen^  tbe 
statemoit  be  bad  promised.  Dausman^  ap- 
parently sometime  after  AprU  20,  1900,  de- 
livered to  Stdiwartz  for  tbe  plalnttfla  a 
statemmt  of  accoont,  of  date  March  26, 1900. 
wherein  be  claimed  to  bare  expended  ^7jOS 
for  "nftalr  oa  roor*  and  "hnprovemoit  of 
Montgomery  street,"  and  «262JU.  for  filing 
papers,  advertising,  court  costs,  sheriff's 
blU.  -R:  Deed"  and  "attomev."  a  total  of 
9280.96,  on  which  be  gave  a  credit  of  ISS.20 
for  "cash  paid  for  costs." 

Mrs.  Veney  testified  that  she  had  never 
authorized  Dausman  to  employ  an  attorney 
for  her  and  had  never  beard  of  these  items 
until  she  saw  tbem  in  this  statement  and 
knew  nothing  about  tbem.  About  a  month 
after  Judge  McDonald  had  called  on  Mr. 
Schwartz,  Mr.  Jos^h  A.  Wright  called  on 
him  concerning  the  transaction,  acting,  aa  he 
told  Mr.  Schwartz,  as  representative  and  at- 
torney for  the  plaintiffs.  Some  while  after 
this,  when  does  not  clearly  appear,  Mr. 
Schwartz  Inserted  an  advertisement  In  an 
evening  paper  published  In  St  Louis,  that 
the  collateral  to  this  note  of  Mr.  (Mould's 
would  be  sold  at  the  court  house  In  the  city 
of  St  Louis,  ten  days  after  tbe  date  of  the 
notice.  How  often  this  was  published  is 
not  In  evidence.  Mr.  Schwartz  testified  that 
he  handed  Dausman  a  copy  of  tbe  advertise- 
ment cut  from  the  paper  and  that  he  had 
mailed  a  copy  to  Mrs.  Veney  through  the 
United  States  mall  in  a  stamped  envelope. 
Mrs.  Veney  and  Mr.  Dausman  denied  ever 
having  received  any  such  notice,  and  Daus- 
man testified  that  he  had  never  seen  the  no- 
tice and  never  heard  of  the  sale  until  It 
was  over,  although  his  office  was  on  the  fioor 
immediately  above  that  of  Mr.  Schwartz  and 
tbey  had  had  more  or  less  business  dealings 
with  each  other.  Mr.  Schwartz  admitted  that 
although  he  knew  before  the  sale  that  Judge 
McDonald  was  representing  the  contractors 
and  had,  on  the  first  occasion  of  their  In- 
terview, told  him  be  represented  plaintiffs, 
and  knew  that  Mr.  Wright  represented  them, 
further  admitted  that  he  bad  never  notified 
either  of  tbem  or  these  plaintiffs  of  the  In- 
tended sale  of  the  collateral  to  the  Gould 
note.  At  this  sale  Max  Haas,  one  of  tbe  de- 
fendants, purchased  tbe  collateral  to  the 
Gould  note,  that  is.  the  deed  of  trust,  tbe 
principal  and  Interest  notes,  for  about  $580.50, 
that  being  a  little  over  the  amount  of  the 
Gould  note,  its  accrued  Interest  and  the  cost 
of  advertising  and  sale.  Prior  to  this  sale 
It  appears,  according  to  the  testimony  of  Mr. 
Scfawartx,  Mr.  Haas  came  to  the  office  of  Mr. 
Schwartz  and  asked  him  about  what  the 
property  was  worth,  and  concerning  the 
transaction,  particularly  whether  the  paper, 
meaning  the  principal  note,  bad  been  **han- 
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died"  before  maturity,  which  Mr.  Sdiwartz 
assured  him  was  the  lact.  He  also  asked 
concerning  Qonld  and  who  he  was,  of  all  of 
which  Mr.  Schwartz  Informed  him.  He  fur- 
ther asked  Mr.  Schwartz  at  that  time  wheth- 
er he  had  sent  notices  to  those  several  parties 
of  the  Intended  sale  of  the  collateral  to  the 
Gould  notes,  that  Is  the  deed  of  trnst  and 
the  notes  of  plalntUCs,  and  Mr.  Schwartz  told 
htm  he  had,  and  Mr.  Haas  aaked  to  look  at 
the  deed  of  trust  and  notes.  Mr.  Schwartz 
was  asked  if  he  bad  told  Haas  that  the  notes 
and  deed  of  trust  had  been  pieced  by  Dane- 
man  without  authority  of  plaintiffs.  He  an- 
swered that  he  did  not  know  as  to  that,  be- 
cause he  had  had  a  conversation  with  Mrs. 
Veney  before  that  in  which  they  tried  to 
square  up  the  differences  between  Mrs.  Ven- 
ey and  Dausman  r^rdli^  the  f 256.06  repre- 
eented  In  the  statement  before  referred  to. 
Admitting  that  he  had  talked  with  Mrs.  Veney 
and  with  Judge  McDonald  and  with  Mr. 
Wright  prior  to  the  sale  about  the  matter,  be 
was  asked:  "Were  you  not  satisfied  at  that 
time  that  Dausmau  had  pledged  this  note 
and  deed  of  trust  without  any  authority 
from  the  plaintiffs?"  He  anawered:  "Well, 
that  would  be  more  or  less  a  conclusion:" 
He  was  asked  If  he  had  not  told  Haas  any- 
thing about  that.  He  answered  that  he  did 
not  think  he  went  into  that  feature  of  it; 
did  not  recollect  that  he  did.  We  will  set 
out  Mr.  Haas's  version  of  this  c<HiverBatlon 
later.  Mr.  Schwartz  testified  that  tils  con- 
nection with  the  matter  ended  with  the  sale 
of  the  collateral  to  Haas.  Asked  by  the  court 
whether,  when  Haas  asked  him  if  the  |1600 
note  had  passed  to  Ooutd  before  maturity, 
and  he  told  him  it  had,  whether  he  did  not 
then  know  that  plaintiffs  and  Judge  McDon- 
ald, representing  the  contractors  and  build- 
ers, were  questioning  the  transfer  of  the 
note  and  claiming  it  as  a  fraud,  he  answer- 
ed that  he  knew  that  Asked  by  the  court 
why  he  did  not  tell  Haas  that,  he  answered 
that  he  did  not  think  that  was  material ;  "I 
didn't  want  to  spoil  the  sale  of  the  note." 
By  the  Court:  "Ton  didn't  want  him  to  buy 
a  note  he  couldn't  collect?  A.  I  believed  he 
could  collect  it  Q.  When  he  was  asking  you 
tor  information  why  didn't  you  give  bim  aU 
the  information  yon  could?  A.  When  he 
aAed  me  whether  I  bdieved  this  transac- 
tloD  waa  BQuare^  to  far  as  Gould  was  oon- 
cemed,  I  told  him  positiTely,  yea,  air.  Q, 
He  asked  yon  whether  It  was  square?  A. 
Yes,  sir.  Q.  Ton  told  him,  so  far  as  Qould 
was  conconedf  It  was?  A.  Tes,  sir.  Q.  Did 
yon  tell  Urn,  so  fiir  as  Dausman  was  om- 
oemed,  It  wasnt?  A.  I  Intimated  it  Q. 
That  yon  knew  the  thing  waa  In  question? 
A.  I  won't  say  that  Q.  Ton  say  you  Inti- 
mated It?  A.  Perhaps,  Q.  What  did  yon  say? 
A.  I  dont  recall  that  Q.  How  did  he  get 
the  exact  amount  due  on  this  note?  Why 
did  he  bid  that  amount?  A.  I  believe  I  an- 
nounced before  the  sale  that  the  property 


would  have  to  bring  at  leaat  so  mudi  money. 
Q.  And  he  paid  Just  that  amount?  A.  No, 
sir;  I  think  be  paid  slightly  over  that  Q. 
Tou  had  told  him  the  deal  was  a  square  one 
so  far  as  Gould  was  concerned?  A.  Tea, 
sir.  Q.  How  did  he  come  to  ask  yon  that 
question?  A.  I  presume  because  of  the  dif- 
ference in  the  amount  Q.  Did  he  ask  you 
whether  it  was  bona  fide?  A.  I  believe  he 
did.  I  told  him  Mra.  V«iey  had  been  up  to 
my  office,  in  fact,  had  be^  there  several 
times,  and  I  bad  asked  her  whether  she  bad 
executed  that  paper,  and  all  those  facts,  and 
she  acknowlei^ed  to  me  she  had.  and  then  I 
knew  if  Gould  was  an  Innocent  purchaser 
for  value  before  maturity,  I  concluded  the 
transaction,  so  far  as  Haas  was  concerned, 
was  proper.  Q.  If  Gould  knew  at  the  time 
he  took  the  note  that  the  note  was  the  note 
of  the  plaintiffs  put  In  Mr.  Dausman's  hands 
to  be  negotiated  to  raise  money  to  pay  on  the 
property,  and  he  only  got  9500  on  it,  or  he 
only  advanced  $515,  you  knew  that?  A.  Yes, 
sir.  Q.  And  did  Haas  know  that?  A.  I  pre- 
sume he  could  have  seen  that  I  don't  re- 
call that  feature  of  the  transaction,  althoivii 
X  should  say  perhaps  be  did;  I  suppose  he 
saw  It,  as  a  business  man.  Q.  Tou  explained 
that?  A.  Tee,  sir;  possibly;  he  Is  s.  busi- 
ness man." 

Beyond  acting  as  trustee  in  advertising  the 
sale  under  the  deed  of  trust,  as  attorney  tat 
Mr.  Haas,  Mr.  Furth  does  not  appear  to  have 
had  any  connection  whatever  with  the  trans- 
action. 

Returning  now  to  the  transaction  by  which 
Mr.  Gould  came  into  it,  according  to  the  tes- 
timony of  Dausman,  this  deed  of  trust  and 
the  notes  of  plaintiffs  were  in  his  possessdon 
for  nearly  three  years  and  soon  after  the 
execution  of  the  deed  of  trust,  he  says  he 
found,  on  getting  the  title  examined,  that 
plaintiffs  did  not  have  a  clear  title,  and  all 
proceedings  for  the  n^otiatlon  of  the  notes 
were  stopped  for  the  time,  Dausman  in  the 
meantime  keeping  the  deed  of  trust  and 
notes  in  his  possession.  (Beyond  this  state* 
meat  of  Dausman,  there  is  not  a  particle  of 
evidence  that  there  was  any  flaw  in  plain- 
tiffs' title.  The  Inferences  are  aU  the  other 
way.)  It  appears  further  by  his  testimony 
that  until  Dausman  heard  that  Scbwarts 
had  written  a  letter  to  the  plalntlfl^  no  de- 
mand had  ever  been  made  on  them  for  the 
payment  of  th^  notes  and  deed  ot  trnst, 
and  when  Dausman  contracted  with  Smith 
and  Giesecke  to  rebuild  their  house,  be  had 
not  told  titan  anythins  about  this  deed  of 
trust  behig  pledged  to  Gould,  alttionch  be 
knew  that  these  contractors  had  nevw  been 
paid  anything  on  account  of  their  work 
about  the  house. 

Dausman  and  Gould  had  been  acquainted 
sereral  years  prior  to  1907,  Dausman  havlDg 
acted  for  blm  in  making  a  loan  on  soma 
property  In  KlrlEwood,  the  loan  amounting 
to  $600.  That  loan  bad  been  made  about 
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tbree  yean  prior  to  tbe  14tb  of  September, 
1907.  The  Klrkwood  loan  was  paid  off  early 
In  tliat  month,  Dausman  baring  collected 
it  some  little  time  before  this  14th  of  Sept«n- 
ber,  how  long  before  that  la  left  entirely  In 
tbe  dark,  neither  Dausman  nor  Gonld  fixing 
the  date.  At  all  events,  after  Its  collection 
Gould  appears  to  hare  called  on  Dausman 
about  the  matter  and  Dansman  told  him 
(Gould)  that  he  (Dausman)  could  use  tbe 
money  In  another  place,  and  proposed  to 
glTO  his  personal  oafB  to  Gould  for  fbe 
amount,  951S,  and  to  put  up  this  deed  of 
trust  and  the  notes  of  plaintiffs  as  collateral 
for  the  payment  of  bis  own  note.  Dauanan 
testified  that  be  could  not  remember  tbe 
conTersation  that  took  place  between  blm 
and  Gould  at  the  time  but  that  he  thought 
Gould  asked  him  if  this  collateral  was  good 
«iough  for  tbe  amount,  that  Is  for  the  $615. 
Dausman  told  blm  be  tboiu^t  It  was.  He 
banded  Gould  the  deed  of  trust  and  the  notes 
of  plalntlfls;  did  not  know  whether  Gould 
read  them  or  not ;  did  not  think  Gould  a  Aed 
bim  how  It  happened  that  he  (Dausman)  was 
named  as  trustee  in  tbe  deed  of  trust  and 
still  held  the  notes;  did  not  ask  who  Orlmm 
was,  although  Dausman  testified  that  Gould 
did  not  know  Grimm  personally;  did  not  ask 
Dansman  any  questions  about  how  those 
notes  happened  to  be  payable  at  bis  (Daua- 
man's)  office.  Asked  how  be  (Dausman)  hap- 
pened to  give  Gould  a  one  day  note,  he  an- 
swered :  "Because  It  was  an  indefinite  time." 
"It  was  an  Indefinite  time,"  said  Dausman, 
because  be  did  not  know  how  long  he  want- 
ed it  and  Just  made  It  one  day  after  date 
without  specifying  any  time.  When  Gould 
came  down  to  get  this  Individual  note  of 
Dausman's  it  was  signed  up.  They  had 
talked  about  the  matter  before  that  so  that 
it  was  all  signed  up  when  Gould  came  In 
tbe  day  upon  wblcb  it  was  delivered  to  blm. 
Dausman,  called  as  a  witness  by  the  plain- 
tiffs, gaye  the  above  testimony  In  bis  direct 
examination.  While  under  cross-examina- 
tion by  counsel  for  one  or  more  of  the  de- 
fendants, Dausman  was  asked  by  the  court 
whether,  when  he  passed  these  notes  of  the 
plaintiffs  and  the  deed  of  trust  to  Gould,  be 
(Dausman)  was  Indebted  to  him  in  the 
amount  of  his  note  to  him.  He  said  that  he 
was.  The  court  asked  him  If  be  had  bor- 
rowed the  money  from  blm  at  that  time.  He 
said.  "Tes."  The  court  asked  him  if  the 
pledge  by  him  to  Gould  at  that  time  was  to 
secure  the  debt  "that  you  then  owed  him?" 
Dausman  answered:  "It  was  a  payment  he 
got."  That  he  ^ve  Gould  the  note  for  the 
9B15,  and  that  was  the  money  that  came  to 
blm  ((Sould)  from  a  loan  in  Klrkwood,  which 
be  (Dausman)  had  collected  and  which  was 
due  Gould,  and  that  Instead  of  giving  Gould 
the  money  be  (Dausman)  gave  him  this  f615 
note  and  gave  blm  the  notes  and  deed  of 
trust  of  the  plaintiffs  to  secure  the  payment 
of  that  note;  that  Gould  asked  bim  if  that 
•ecnritar  was  good  and  be  said  it  was.  That 


Gtould  did  not  a«k  him  whether  be  (Dans* 
man)  owned  those  notes  or  not;  that  Daus* 
man  had  not  told  him  whether  be  owned 
them  or  not ;  that  he  bad  not  asked  bim  and 
that  nothing  was  said  about  It  The  court 
asked  blm  what  assurance  Gould  bad  that 
he  (Dausman)  owned  the  notes.  Dausman 
answered  that  he  did  not  know.  The  court 
said,  "He  didn't  ask  for  any?"  to  which 
Daoaman  answered,  **No,  atr."  The  court 
asked  him  if  he  had  given  Gould  any  expla- 
nation as  to  how  be  came  In  possession  of 
those  notes.  He  answered,  "No;"  that  noth- 
ing was  said  about  it;  tbat  he  had  not  told 
Gould  that  he  had  himself  loaned  tUs  moncor 
to  these  people  and  Gould  had  not  asked 
that  Tbe  court  asked  blm  if,  generally,  he 
explained  such  matters  to  people  and  told 
them  whether  notes  belonged  to  him  or  not 
He  answered  tbat  if  they  asked  him  the 
question  be  did,  or  be  would  say:  "We  have 
such  and  such  a  paper  here,  and  we  give  you 
this.  They  hardly  ever  ask  If  we  own  thnn 
or  not;"  tbat  In  this  case  Oould  bad  not 
asked  anything  of  tbe  kind.  His  cross-ex- 
am^Uon  resumed  by  counsel  for  defend- 
ants, Dausman  stated  that  these  notes  of 
the  plaintiffs  were  Indorsed  la  blank.  Asked 
whether  they  were  due  at  tbe  time  or  had 
matured,  he  said:  "No.  sir;  I  don't  know; 
I  don't  think  they  bad;"  that  they  had  some 
few  months  to  run.  Asked  If  at  the  time 
Gould  had  left  the  Klrkwood  deed  of  trust 
to  be  collected,  whether  anything  bad  hem 
said  almut  his  using  the  money  blmself,  he 
answered,  "No,"  but  tbat  after  this  Klrk- 
wood loan  bad  been  paid  he  told  Gould  that 
he  could  use  that  money  elsewhere.  Gould 
asked  blm  whether  the  property  was  worth 
tbe  money,  and  Dausman  told  him  he  thought 
it  was.  The  court  .then  asked  bim  If  prior 
to  the  time  he  gave  these  notes  as  collateral 
security  to  Gould,  Gould  had  authorized  him 
to  make  use  of  the  money  himself.  He  an* 
Bwered  tbat  he  bad  not  done  so  before  that 
time:.  The  court  then  asked  him  this :  "He 
was  there  to  get  bis  money  and  you  gave 
him  this  note  instead  of  the  money?  Yon 
gave  him  your  own  note  secured  by  those 
notes  instead  of  giving  him  the  money?  A. 
I  told  him  I  could  give  him  these  collaterals 
for  the  amount  of  the  loan."  The  Court: 
"He  came  to  you  to  get  the  money  yon  bad 
collected  from  the  Klrkwood  loan?  A.  £es, 
sir."  The  Court:  "You  didn't  have  It  to  give 
to  blm?  A.  No,  sir."  Tbe  Court:  "And  in- 
stead yon  gave  him  your  note  and  these 
notes  as  collateral  security  to  secure  the  pay- 
ment of  that  note  due  in  one  day?  A.  I 
think  I  did  have  the  money  at  that  time; 
it  was  only  a  few  days  after  I  got  it"  Ask- 
ed by  counsel  for  defendants  If  he  was  ready 
to  pay  the  money  at  that  time  he  answered: 
"Yes,"  but  that  he  bad  told  Gould  he  could 
use  the  money  elsewhere;  could  place  it 
elsewhere,  and  he  gave  him  bts  own  note 
and  this  deed  of  trust  and  notes  as  Collateral 
8ecurlt7.   Oa  re-examlnatlon  Dauaman  was 
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hAeH  wby  he  gava  bto  perKHial  note  and  he 
onawOTBd  that  he  41d  not  know.  Asked  If 
he  oonld  brliqc  into  court  a  bank  book  show- 
ing that  he  had  |G00  or  anytblng  like  that 
sum  <m  deposit  on  the  14th  of  S^tember, 
1907,  he  answered  that  he  did  not  think  be 
oonld;  that  he  ml^  hare  had  more  than 
•Uiat;  that  he  could  not  produce  any  bank 
book  now  because  he  could  not  tell  what 
bank  he  was  doing  bnslneBS  with  at  the  Ume 
but  knew  he  did  not  have  the  $S1S  In  his 
potftet  Asked  to  produce  Us  bank  book 
and  show  It,  be  answered  that  he  would 
have  to  find  out  what  bank  be  waa  doing 
business  with  at  the  time,  wlierenpon  Uie 
court  asked  the  witness,  tint  if  this  uum^ 
belonged  to  Mr.  Gonld,  money  he  owed  Mr. 
Oould,  which  he  had  collected  on  the  Kirk- 
wood  loan,  was  left  with  Um  b7  Oould  to 
be  loaned  out  again,  as  the  witness  had  said 
be  told  him  he  would  jdaoe  it  again,  why 
Dansman  gave  his  Individual  note  to  Oonld 
for  it  This  witneea  answered:  "It  may 
have  been  T  said  that  I  could  use  It  myself; 
I  may  hare  told  him  that" 

Mr.'  Gould's  account  of  the  transaction  Is 
about  as  follows:  He  was  ctmdoctor  on  a 
passenger  train  on  a  railroad  and  bad  been 
for  twenty-three  years  past;  had  been  ac- 
quainted with  Dansman  fbr  a  number  of 
years  prior  to  tUs  transaction;  became 
acquainted  with  him  sometime  about  1905; 
saw  an  ad  wtlsanent  by  Daunnan  in  the  pa- 
per for  money  to  loan,  five  or  six  hundred 
dollars,  or  something  Uke  that;  that  be 
wanted  to  get  to  loan  out;  went  to  Dau»- 
man  and  loaned  through  him  (500,  secured 
by  deed  of  trust  on  some  Kirkwood  iHroper- 
ty;  that  was  a  three-year  loan,  which  fell 
due  along  about  S^>tanber  1,  1907;  bad 
been  loaned  then  about  three  years.  The 
loan  was  payable  at  Daasman's  office  and 
Dausmau  received  payment  of  It  and  noti- 
fied Gould  of  that  fact  Asked  bow  Dans- 
man happened  to  execute  this  $515  note, 
payable  one  day  after  date,  witness  said  he 
did  not  know  that  he  could  explain  It,  ex- 
cept that  it  Is  usual  and  customary  for  a 
man  to  give  a  note  for  money  loaned.  When 
he  went  in  to  see  Dansman  about  the  money 
after  it  had  been  collected,  Dansman  told 
him  he  had  the  money  and  could  place  it 
for  him  If  be  (Gould)  did  not  need  it;  that 
he  could  place  it  for  him  on  another  loan, 
whereupon  Gould  told  him  to  place  It 
Dansman  then  executed  the  note  before  re- 
ferred to  for  fSlS,  Gonld,  as  be  testified,  un- 
derstanding at  the  time,  that  Dausman  was 
going  to  use  it  for  the  Improvement  of  the 
property  on  Glasgow  avenue,  described  in 
the  deed  of  trust;  that  was  his  understand- 
ing when  he  accepted  Dausmau's  note  and 
the  note  for  $1500  and  the  deed  of  trust 
made  by  plalntUCs.  Asked  If  he  had  testi- 
fied to  anything  Uke  that  before  a  commis- 
sioner when  his  testimony  had  previously 
been  taken  be  said  he  did  not  know  and  did 


not  remoaba  now  but  that  seemed  like 
that  was  his  understanding"  when  Dansman 
gave  him  his  perscmal  note  and  tlie  note  Ua 
$1500  and  the  deed  of  trust  Tiw  court  ask- 
ed him  if  he  knew  that  Dansman  held  that 
note  for  these  jii»^pt^it%  He  answered  thst 
he  did  and  that  he  had  given  him  jriaintUtf 
note  and  the  deed  of  trust  as  ooUatoml  to 
hia  (Gonld'0)  own  not^  telUng  Gould  that  he 
(I>ausmaD)  wanted  money  '*tar  the  colored 
women  to  repair  their  bouse."  The  court 
naked  Urn  If  he  kiww  that  Danamui  was 
getting  monay  on  their  notB  tat  that  pnxpme. 
Witness  answoed,  "Tea,  ate;  he  gan  nw  tha 
note  for  f 1600  and  the  dead  at  tint  aa  ae> 
cnrity."  Gounsd  for  plsintUfs  aafeed  Um  if 
Dausman  had  told  him  for  whom  be  waa 
raising  money  to  improve  tiie  boose.  Wit- 
ness answered  that  he  thought  he  dUL  He 
was  asked  if  he  knew  Dausman  had  not 
paid  him  the  $615.  He  answered  that  he 
did,  but  Dausman  was  gotng  to  an>ly  that 
$515  which  he  (Gould)  was  to  loan  him  to 
the  r^lrs  of  the  house;  that  waa  his  nn- 
derstending  from  Danman.  At  tliat  time 
Dausman  had  in  bis  possession,  this  $515  *to 
make  a  loan  for  me,"  said  Gonld.  Thoe- 
upon  this  occurred  In  the  exam1nati<m  of  the 
witness; 

"Q.  What  he  was  really  doing  was  paying 
you  off.  wasn't  he?   A.  Paying  me  off? 

"Q.  Yes,  sir;  by  giving  a  one  day  note? 
A.  That  I  can't  say. 

"Q.  What?  A.  That  I  can't  say. 

"Q.  Ton  didn't  advance  any  money?  A. 
No,  sir ;  he  had  the  money  In  his  possession 
and  gave  me  a  note  for  $1500  signed  by  Mrs. 
Veney  and  Taylor,  and  the  deed  of  trust  as 
security." 

Asked  if  when  Dansman's  note  was  liand- 
ed  to  him  the  number  "4116  North  Taylor 
Arenue,"  had  a  line  through  it  and  2814 
Glasgow  Av«ine  inserted  in  ite  place,  wit- 
ness answered  that  it  was  In  that  condition 
when  the  note  was  handed  to  him  and  tliat 
the  alteration  bad  not  excited  his  sueq;dcion ; 
that  he  had  a  deed  of  trust  for  some  prop- 
erty on  Kossuth  avenue,  west  of  Taylor,  but 
not  on  Taylor;  that  he  bon^t  that  from 
Dansman  and  had  turned  over  the  collection 
of  that  along  with  the  collection  of  the 
Dausman  note  and  the  $1500  note  of  [Oain- 
tlffs  to  Mr.  Schwartz  as  his  attorney.  The 
note  on  the  Kossuth  avenue  house  waa  for 
$1200.  He  bad  gone  to  Mr.  Schwarta  with 
the  papers  because  Mr.  Dausman  had  refer- 
red him  to  Mr.  Schwartz.  When  witness 
heard  that  Dausman  was  In  trouble  and  in 
jail  he  had  gone  down  to  the  jail  with  Mr. 
Sdiwarts  to  see  Dansman  about  his  (Gould's) 
matter.  Asked  if  he  could  give  the  entire 
conversation  between  himself  and  Dausman 
at  the  time  he  took  the  note  and  deed  of 
trust  as  collateral,  he  said  that  as  near  as 
he  could  remember  Dausman  gave  him  the 
note  and  paper,  deed  of  trust  and  lie  asked 
Dausman  if  it  waa  alwolutely  safe  and  Daaa- 
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man  nld  it  wu  "That,"  said  wttneas, 
about  all  that  bappeued."  except  that  he  nld 
**he  wanted  to  use  the  money  for  Improving 
this  Gla^w  avenue  property ;"  that  he  had 
not  said  anything  to  him  about  wanting  to 
have  It  fbr  bis  personal  use.  Witness  testi- 
fied that  he  would  not  have  loaned  It  to 
Dausman  or  to  anybody  else  on  a  personal 
note  and  while  he  was  giving  his  personal 
note,  witness  understood  it  vras  to  be  secured 
by  the  deed  of  trust  and  the  ¥1G00  note. 
The  collateral  was  sold  at  the  east  front 
do<^  of  the  court  house  In  the  city  of  St 
Louis,  on  the  ISth  of  February.  Witness  at- 
tended the  sale ;  had  not  notified  the  plain- 
tiffs or  Judge  McDonald  or  the  contractors, 
who  were  filing  a  lien  on  the  property,  of  the 
sale  None  of  these  parties  were  present  on 
the  15th  of  February  when  the  collateral 
was  sold,  as  far  as  he  knew ;  Mr.  Schwartz 
was  looking  after  the  business  for  witness. 
After  Dansman  had  given  him  the  f^lB 
note,  of  date  14th  ot  September,  1907,  and  it 
vras  not  paid,  he  (witness)  commenced  going 
to  Daueman  for  It  and  dunning  him  for  it 
and  tiling  him  be  needed  the  money  and 
Dausman  put  him  olS  from  time  to  time; 
had  gone  up  to  see  these  plainfifPs  one  eve- 
ning about  owning  and  holding  their  note 
and  deed  of  trust  but  could  not  tell  whether 
that  was  before  or  after  Mr.  Schwartz  bad 
written  to  them  about  it;  it  was  some- 
thing like  a  year  prior  to  the  date  of  the 
trial,  which  was  the  10th  of  October.  1910. 
On  cross^xamination  witness  stated  that 
Dausman  was  the  only  man  through  whom 
be  had  loaned  money;  that  when  he  called 
on  Dausman,  his  understanding  was  that 
the  EIrkwood  loan  had  been  paid  and  that 
Dausman  had  the  money  from  the  collection. 
It  was  perhaps  a  little  while  before  that 
that  Dausman  had  asked  him  for  the  loan  of 
this  money. '  NoOiing  was  said  at  that  time 
about  the  note  or  the  security  Dausman 
was  to  give,  or  whether  he  was  to  give  any 
securl^  for  it— vrltness  did  not  think  there 
was.  When  he  wmt  down  to  Dausman's  to 
collect  this  Krkwood  numey,  Dausman  did 
not  offer  to  pay  It  to  him,  made  liim  no  of- 
fer. He  said  he  could  turn  tlw  money  for 
blm  «  itoce  it  tor  him  If  he  (Gould)  did 
not  particularly  need  It,  and  that  Gould 
had  allovred  him  to  do,  as  he  did  not  need  it 
When  Dausman  gave  him  his  personal*  note 
for  the  9S15,  there  was  nothing  to  excite  his 
snspldiHi  about  it  What  he  wanted  vras 
the  iMn  secured  and  he  took  Dausman's  note 
becanse  it  was  secured  by  the  deed  of  trust 
and  the  note.  It  made  no  differoice  to  wit- 
ness vrttose  note  it  was  as  long  as  it  was  se- 
cmred*  On  rfr«zamination  by  counsel  for 
plaintUb,  this  witness,  Gould,  admitted  that 
when  Us  tesOmony  was  taken  before  a  com- 
missionOT,  be  had  stated  that  after  the  Kirk- 
wood  loan  was  paid  off  he  had  a  talk  with 
Dausman,  and  Dausman  had  asked  him  If 
be  (Dausman)  conld  use  the  money,  and  that 


he  had  then  answered,-  **Tm,**  and  be  now 
said  that  answer  was  oorrect;  that  they 
had  spoken  about  Dausman  juAag  the  money 
at  different  times  wh«L  witness  vras  down 
at  bis  office  and  that  Dausman  bad  told  blm 
several  times  that  if  he  (witness)  did  not 
need  it  when  It  was  paid  be  could  place  it 
for  him.  He  also  admitted  that;  In  the  testl- 
money  he  gave  before  the  commissioner, 
when  asked  what  he  had  told  Dausman 
when  Dausman  had  asked  him  if  he  could 
use  the  money,  he  had  answered,  "Of  course 
he  could  use  it  If  he  could  furnish  collater- 
al;" that  he  had  the  money  to  loan  and 
wanted  to  make  out  of  it  all  he  could.  Daus- 
man said  be  conld  use  It  and  vrould  fix  up 
a  note  and  handed  him  the  papers.  The  pa- 
pers were  all  made  out  when  be  went  to 
Dausman  finally  and  Dausman  handed  th^ 
to  him  for  the  money  he  had  collected.  That 
might  have  be«i  been  a  week  or  two  weeks 
and  ml^t  not  have  been  more  than  a  day  or 
so  after  Dausman  first  told  him  about  col- 
lecting the  money.  Asked  why  he  had  not 
said  anything  In  bis  testimony  before  the 
commissioner  about  Dausman  telling  him  he 
was  going  to  use  that  money,  for  a  building 
loan,  he  answered:  "The  question  perhaps 
wasn't  put  to  ma"  Asked  If  he  had  testified 
that  Dausman  said  he  wanted  the  money  for 
his  personal  use,  he  answered  that  he  did 
not  think  that  he  had;  that  he  would  not 
have  loaned  It  to  him  for  his  personal  use. 
Asked  by  Mr.  Furth,  "When  you  say  there 
that  Dansman  said  that  he  could  use  the 
money,  that  doesn't  mean  that  he  was  going 
to  use  it  personally?  A  No,  sir;  I  wouldn't 
take  it  that  way;  1  took  it  for  granted 
that  he  would  place  it  for  me  and  furnish 
me  collateral.  •  •  •  That  was  the  un- 
derstan^g,  that  he  was  going  to  use  it 
and  place  It  as  a  loan  and  furnish  me  col- 
lateral. I  didn't  understand  him  that  be 
was  going  to  use  it  for  his  perswal  use." 

Recalled  for  examination  by  the  defend- 
ants, Mr.  Gould  was  asked  to  state  what  the 
transaction  was  wha  tt^ae  notes  were  pledg- 
ed to  him  Daunnan,  as  nearly  as  he  conld 
remembw  to  state  what  haK>ened.  He  an- 
swered: "I  understood  that  to  be  a  straight 
honest  and  bona  fide  transaction."  The 
Court:  "Which?  A.  When  Dausman  deliv- 
ered me  the  1015  note  and  the  flOOO  note  and 
deed  of  trust  Q.  You  und^tood  muitl  A 
I  understood  It  to  be  an  honest  and  honor* 
able  tnnsactiott ;  the  |1500  note  and  deed  ot 
trust  was  to  eeeure  me  on  the  ^5  note.  I 
took  that  to  be  an  honest  and  honorable 
transaction  on  the  part  of  Mr,  Dausman.** 
By  Mr.  Furth:  "What  did  Hr.  Dausman  say 
to  you  and  what  did  you  say  to  Mr.  Dausman 
on  the  occasion  when  that  ple^  of  those 
notes  was  made?  A.  He  gave  me  those 
papers  to  secure  me.  Q.  Tes,  sir ;  what  did 
he  say  to  you?  A  He  said:  These  are  ab- 
solute security  for  this  note  of  $51S.'  Q.  Did 
you  look  at  those  notes  and  that  papw  at  the 
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tbhul  A.  Tee,  sir.  Q.  Were  these  notee  0n- 
dlcattng)  In  tbat  cotUUtioii  at  that  time? 
Turn  them  over  and  look  at  them.  Ebive 
th^  been  altered  In  any  way?  A.  Mot  as  I 
know  of.  Those  were  signed  by  Henry  J. 
Orlmm,  without  recourse ;  I  don't  know  about 
Ma  (Indicating),  but  tbat  (Indicatlnid  was  on 
there.  (What  is  referred  to  is  not  dear  1^ 
the  record).  Q.  They  were  indorsed  in  blank 
at  that  time?  A.  Yes,  sir.  Q.  Were  they 
due  at  that  time,  do  you  know?  A.  I  can't 
say.  Q.  According  to  the  dates  they  matured 
April  26,  1908,  and  yon  got  tbem  Septonber 
14,  1007,  didn't  you?  A.  Yes,  sir.  Q.  Now, 
what  information.  If  any,  did  yon  have  about 
the  transaction  between  Mr.  Dausman  and 
Mrs.  Veney  and  Mrs.  Taylor,  what  knowledge 
or  information?  A.  I  don't  know  ttiat  he 
gave  me  any  information  about  them.  Q. 
Did  you  ask  lilm  anything  about  them?  A. 
No,  sir;  I  didn't;  I  didn't  ask  him  anything 
about  them  at  all  He  simply  said  that 
their  paper  secured  me.  Q.  You  had  this 
1515  coming  from  liim?  A.  Yes,  sir.  Q.  And 
took  this  as  secnrity  for  your  diebt?  A.  Yes, 
sir;  took  the  $1600  note  and  the  deed  of 
trust  as  security." 

Mr.  Oottid  further  testified  that  after  re- 
celvlng  the  note  from  Dausman,  Dausman 
had  paid  the  $30.90  to  him  which  was  in- 
dorsed on  the  back  of  tlie  note  and  that  be- 
cause he  had  paid  that  year's  Interest  he  had 
not  pushed  him  for  collection  for  the  year 
following;  that  after  that  year  was  out  he 
began  to  crowd  Mm  for  the  money  and  Daus- 
man kept  putting  him  off  from  time  to  time. 
He  was  asked  by  the  court  If  he  had  asked 
Dausman  if  he  owned  that  $1600  note  or  not 
He  answered,  "No,  sir;  I  didn't;  I  didn't 
ask  him  if  he  owned  it;"  that  be  took  It  for 
granted  that  the  transactiou  mm  ahaolntely 
honorable  and  sQuare. 

So  much  for  Mr.  Gould's  account  of  the 
transaction. 

Mr.  Haas  testified  tlut  he  had  purchased 
the  deed  of  trust  and  the  principal  and  inter- 
est notes  at  the  sale  on  February  16,  1910; 
tliat  before  the  sale  he  had  inquired  whether 
the  note  had  been  pledged  before  maturity; 
also  inquired  whether  there  was  a  chance  of 
their  being  forged.  Mr.  Schwartz  assured 
him  that  there  was  no  forgery.  Witness 
asked  liim  what  was  wrong  with  the  paper 
and  Schwartz  said  there  was  something  In  a 
deed  from  the  grantor  to  these  grantees, 
Yoief  and  Taylor,  and  there  was  another 
party.  Witness  then  looked  at  the  deed  as 
recorded  at  the  City  Hall,  consulted  hla  at- 
torney and  found,  In  his  own  opinion  at 
least,  that  plaintiffs  had  a  perfect  title  and 
conclvded  that  the  deed  of  trust,  tbat  Is  the 
security  for  the  $1500  note,  was  perfect,  and 
on  that  conclusion  went  to  the  sale  and  bid 
when  the  deed  of  trust  and  notes  were  put 
up  and  purchased  them.  Asked  If  he  had 
inquired  whether  Gould  had  given  any  value 
for  his  pledge  he  answered,  "I  made  every 
Inquiry  necessary  to  assure  myself  that  the 


tranaaetfam  wu  in.  wbkj  way  bonm  Mb." 
Hie  Gonrt:  "Tbat  Is  not  an  answw."  By 
Mr.  Furth:  **DUI  yoa  Inquire  whetbw  Ooold 
had  given  any  valoe  for  his  pledge?  A.  I 
did.  Q.  What  infermadon  did  you  have  <m 
that  snblect?  A.  I  was  shown  the  note  which 
Gould  had.  Q.  As  to  what  value  he  gave  for 
die  pledge?  A.  Five  hundred  and  fifteen 
doUars,  I  understood.  Q.  Who  told  yon 
that?  A.  Schwartx.  Q.  Was  aiat  before  the 
sale?"  \ntne8s  answned  that  It  was.  He 
further  testified  that  neither  plaintiffs  nor 
any  one  for  them  had  ever  tendered  him  any 
money  for  the  surrmder  of  these  papers  be- 
fore  the  beginning  of  ihe  suit  On  cross-ex- 
amination he  testified  that  he  was  a  dealer 
in  real  eetata  mortgages  and  in  real  estate; 
dealt  a  good  deal  in  "seconds"  and  "firsts  :** 
had  been  In  the  business  stnee  1902 ;  did  not 
do  much  real  estate  business,  apart  fnun 
purchasing  deeds  of  trust  Witness's  office 
Is  on  the  second  floor  below  that  of  Mr. 
Schwartz  and  he  went  into  the  tatter's  office 
to  inquire  about  this  deed  of  trust ;  had  Bim> 
ply  asked  Mr.  Schwartz  about  Uie  validity 
of  the  transaction,  whether  the  transaction 
was  all  right  as  between  Gould  and  Daus- 
man, whethSr  the  deed  of  trust  was  a  forgery 
or  whether  it  was  a  bona  fide  deed  of  trus^ 
and  Mr.  Schwartz  had  givra  him  a  satisfac- 
tory answer  In  both  instances;  tliat  he 
asked  Mr.  Schwartz  about  the  title  and  Mr. 
Schwartz  re,ferred  him  to  a  title  examiner, 
whom  he  saw,  and  concluded  that  the  title 
was  good  in  these  irialntiffs.  Asked  If  he  did 
not  know  at  the  time  that  Dausman  had  beak 
In  Jail  for  some  such  similar  offaise,  he  an- 
swered that  he  did  not  know  there  was  any 
offense  connected  with  this  transaction ;  tbat 
If  he  had  known  it  he  would  not  have  touch- 
ed it ;  that  he  knew  Mr.  Dausman  had  been 
arrested.  Asked  1^  he  did  not  know  that  he 
had  been  arrested  for  taking  -  money  from 
people  on  deeds  of  trust,  he  said:  "I  don't 
know  about  that"  Counsel  for  defendants 
objected  to  this  line  of  questioning,  arguing 
that  if  Dausman  was  In  Jail  for  taking 
somebody's  money,  it  did  not  follow  that 
three  years  before  he  had  done  the  same 
thing.  To  which  the  court  replied:  "No,  sir. 
He  says  he  started  to  find  out  and  inquired 
whether  this  was  a  bona  fide  note.  Now, 
then,  what  he  Inquired  is  one  thing  and  wbat 
be  fcnew  may  go  In  to  show  whether  he  avail- 
ed himself  of  all  the  sources  be  had  of  as- 
certaining. I  think  that  may  go  in."  This 
was  objected  to  by  counsel  for  the  defend- 
ants and  exceptions  saved,  no  ground  of 
objection,  however,  being  stated.  He  was 
then  asked  if  he  did  not  know  that  Dausman 
had  been  arrested  on  the  charge  of  appropri- 
ating the  money  of  his  customers  before  that 
This  was  objected  to,  no  groimd  stated,  ob- 
jection overruled  and  exception  saved.  Wit- 
ness answered:  "You  asked  if  I  knew  he  had 
been  arrested?"  Counsel:  Q.  "Yes,  sir.  A. 
I  knew  Dousman  bad  been  arrested ;  I 
think  It  was  before  that  ttms."  Asked  If  he 
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had  looked  at  the  KUfi  note  before  tbe  sale, 
lie  said  he  tbongbt  lie  liad.  Aeked  It  he  had 
noted  the  erasure  m  it  by  scratching  out 
4116  North  Taylor  and  writing  2614  Olasgow 
under  It,  he  said  he  may  have  noticed  It  but 
that  It  did  not  ezdte  his  suspicion ;  had  no- 
ticed that  it  was  a  one  day  note;  noticed 
that  Dansman  was  the  trustee  In  the  deed  of 
trust  but  that  would  not  have  made  any  dif- 
ference to  him ;  noticed  that  tbe  notee  secured 
by  the  deed  of  trust  were  payable  at  Daus- 
man's  office  but  that  did  not  "hurt  the  note 
any;"  had  noticed  all  that  before  the  sale; 
had  looked  at  the  pn^terty  before  tbe  sale. 
Witness  testUied  that  he  was  familiar  with 
tbe  fair  market  value  of  real  estate  in  St 
Louis  and  was  of  tbe  opinion  that  on  the 
16th  of  February,  1010,  the  date  on  which  he 
purchased  tbe  collateral.  It  was  reascmably 
worth  between  twenty-seven  hundred  and  fifty 
and  three  thousand  dollars,  that  is,  In  the 
shape  it  was  at  the  time  he  saw  it,  and  pro- 
vided everything  was  paid,  with  no  debts 
against  the  property  and  assuming  the  title 
was  perfect. 

This  is  substantially  tbe  testimony  in  the 
case. 

At  Its  condnsion  the  trial  court  found  for 
plaintiffs  and  entered  up  a  decree  directing 
the  cancellation  of  the  deed  of  trust  and  at 
the  notes  securing  It.  From  this  the  defend- 
ants Haas  and  Furth,  as  trustee,  Interposing 
a  motion  for  new  trial  and  excepting  to  its 
overruling,  duly  perfected  their  appeal  to 
tbis  court  Pending  the  appeal  here,  the 
plaintiff  Sarah  Veney  died  and  her  death  be- 
ing suggested  the  cause  proceeded,  so  far  as 
respondent  Is  concerned,  under  the  provi- 
sions of  section  2075,  B.  S.  1909,  in  the  name 
of  the  surviving  respondent,  Laura  Taylor. 

HouT  H.  FnrUi,  ot  8t  Loola,  pro  se  and 
for  ftVpeUant  Haas.  Joseph  A.  Wright,  of 
St  Louis,  tn  TotptatdeabL 

BETNOLD8.  P.  J.  (after  stating  the  facts 
as  above).  [1,2]  As  this  is  a  suit  In  equity 
we,  an  api>ellate  court,  as  In  duty  bound, 
have  gone  over  all  the  testimony  in  It,  as  ab- 
stracted by  counsel  for  the  appellants,  and 
have  set  out  tbe  material  parts  of  It  While 
In  such  a  suit  we  are  to  weigh  the  testimony 
ourselves  and  determine  the  cause  from  our 
conclusions  on  tbat  testimony,  and  are  not 
bound  by  the  finding  on  the  evidence  which 
has  been  made  by  the  trial  court  It  is  and 
always  has  been  an  established  rule  in  all 
our  appellate  courts,  to  pay  great  deference 
to  tbe  conclusion  arrived  at  by  tbe  trial 
Judge  on  tbe  facts.  Obviously  this  Is  a  cor- 
rect rule  of  decision.  He  has  before  him  tbe 
witnesses;  be  has  heard  what  they  have  to 
say;  has  seen  thetr  manner  in  testifying,  and 
that  has  everything  to  do  in  determining  tbe 
credit  to  be  given,  for  It  is  not  always  the 
spokoi  word  OuLt  conveys  the  real  truth.  He 
bas  not  only  observed  them  but  es  shown 
bf  tile  record  In  tills  cas^  bas  followed  all 


of  their  testimony  with  great  care.  Not  al- 
ways satisfied  with  the  testimony  elicited 
from  witnesses  by  counsel,  but  In  an  endeav- 
or to  arrive  at  tbe  true  facts  in  the  case,  tbe 
learned  court  In  this  case  has  questioned  tbe 
witnesses  blmselt  So  that  it  Is  obvious  that 
this  case  was  tried  with  very  great  care  by 
not  only  a  learned  but  by  one  of  the  most 
experienced  trial  Judges  In  the  state.  We 
have  no  hesitation  whatever,  therefore,  In  ap- 
plying tbe  rule  which  we  have  before  stated 
to  Its  determination,  namely,  to  accept  tbe 
conclusion  on  tbe  testimony  arrived  at  by 
that  court  With  that  conclusion  before  us, 
as  evidenced  by  the  decree  which  he  ordered 
entered  and  In  the  Impression  made  upon  us 
by  our  own  examination  and  consideration  of 
tbe  testimony,  we  see  no  reason  to  disturb 
tbe  Judgment  of  the  trial  court  That  a 
gross  fraud  was  attempted  to  be  perpetrated 
upon  these  plaiuUfEB,  is  beyond  question. 
The  perpetrator  of  that  attempted  fraud  in 
the  first  Instance  was  George  Dausman.  But 
as  usually  happens  in  cases  of  this  kind, 
Dausman  could  only  succeed  In  prapetratlng 
tbe  fraud  by  the  connivance  and  co-operation 
of  others.  He  had  that  here,  through  Oonld 
and  Haas.  Fraud  is  established  and  charge- 
able to  parties  If,  with  tbe  means  of  acquir- 
ing knowledge,  they  shut  their  eyes  to  all  the 
surrounding  circumstances  and,  claiming  that 
they  did  not  know  of  the  franduloit  acts,  seek 
advantage  to  themselves  through  those  acts. 
If  courts  of  equity  permitted  this  kind  of  a 
defense,  they  would  surrender  their  great 
function  of  cutting  through  all  devices  and 
pretenses  to  prevent  or  overturn  the  fraud. 

[3]  It  is  said  that  the  defendant  Oonld  Is 
a  man.  Ignorant  of  ordinary  bosineas  trans- 
actions. His  testlmiHiy  contradicts  any  such 
plea.  He  had  been  a  conductor  of  a  passen- 
ger train  on  one  of  the  largest  railxoads  of 
the  country  for  many  years,  and  It  is  not 
usual  for  men  of  slmpte  minds  and  laOUng 
In  or^ary  business  knowledge  and  common 
sei»e  to  oeeapy  such  responsible  positions 
long.  Am  we  read  his  testimony  and  as  tiie 
trial  court  undoubtedly  understood  it,  he  had 
turned  his  money  over  to  Dausman  to  loan 
on  real  estate  In  Kirkwood.  That  loan  fell 
in,  Dausman  collected  It  and,  while  be  no- 
tified his  cnstomor,  Gould,  tiiat  he  had  col- 
lected the  money,  he  never  i^ered  to  pay  It 
OTCT  to  Gould,  but  told  him  tiiat  he  wanted 
to  use  the  money  himself.  True  that  Oould 
says  that  Dausman  tcdd  him  he  wanted  to 
invest  it  again,  but  how?  Not  by  reloanlng, 
but  by  using  It  In  making  repairs  on  a  bouse 
and  giving  his  own  note  for  it  and  putting 
up  as  his  collateral  the  note  and  deed  of 
trust  which  be  practically  told  Gould  be  did 
not  own,  for  Gould  swears  tbat  Dausman 
told  blm  he  was  going  to  apply  the  (615  he 
bad  of  Gould's  money  to  Improving  the  prop- 
erty of  plaintiffs.  Conclusive  evidence  was 
before  Gould  that  nearly  three  years  after 
tbe  execution  of  the  deed  of  trusi  Dausman 
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had  not  Umself  raised  the  money  for  the 
purpose  for  which  that  note  and  deed  of 
trust  were  giTen.  The  very  fact  that  Daus- 
man  then  bad  the  papers  was  so  against  all 
business  ideas,  that  Qould  should  have  been 
pot  on  Us  guard.  The  truth  seems  to  be 
that  Danamau  had  converted  this  numey  of 
Gould's  to  his  own  use  and  did  not  ban  It 
arallable  to  torn  over  to  his  customer,  and 
that  Gould,  realizing  this,  did  the  best  he 
conld  to  extricate  himfftif  from  the  unfor- 
tunate dilemma  in  whldi  he  was  placed.  The 
only  thing  be  could  do  was  to  take  what 
Dausman  offtted  him.  That  was  Dausman'a 
own  personal  note  aecniad  by  a  pledge  of 
the  deed  of  trust  and  the  notes  whidt  bad 
been  executed  by  these  plalntilb;  and  he 
to&k.  idaintUCk'  deed  of  trust  and  notes  "as 
collatoal"  to  Dansmon's  own  note,  those 
notes  then  almost  due,  nearly  three  years 
old,  and  still  in  the  bands  of  Dausman,  the 
trustee,  and  the  Improvements  not  made. 
Gould  himself  admits  that  he  knew  that  this 
was  a  building  loan;  that  the  money  was  to 
be  used  for  the  improvement  of  the  prop- 
erty; that  Dausman  told  him  that  he  want- 
ed to  put  this  $516  into  "the  improvement  of 
this  property."  That  was  ample  to  have  ex- 
cited inquiry  on  the  part  of  Gould  as  to 
whether  the  balance  of  the  flSOO  had  gone 
into  the  improvement  of  the  same  property, 
and  if  not,  where  It  was  to  come  from.  It 
certainly  was  sufilclent  to  put  Gould  on  in- 
quiry as  to  whether  Dausman,  holding  this 
note  as  a  trustee  for  a  specific  pnrpose,  bad 
executed  the  trust  up  to  that  time,  and  was 
owner  of  the  notes.  We  do  not  believe,  read- 
ing all  of  the  testimony  in  the  case,  that  Mr. 
Gould  was  an  innocent  purchaser  in  this 
transaction  to  the  extent  of  his  acquisition 
of  this  deed  of  trust  and  of  these  notes, 
shielded  by  the  innocence  that  Is  necessary 
to  give  one  that  character  In  a  court  of  eq- 
uity. Nor  Is  his  conduct  after  he  had  ac- 
quired this  deed  of  trust  and  these  notes  as 
collateral  consistent  with  fair  dealing.  Not 
that  he  himself  acted.  But  the  attorney  In 
whose  hands  he  placed  those  papers  for  col- 
lection, Mr.  Barney  Schwartz,  did  act.  Mr. 
Schwartz  was  Informed  by  Judge  McDonald 
and  by  Mr.  Wright  that  these  plaintiffs  had 
received  nothing  on  account  of  this  deed  of 
trust  He  was  informed  by  Mrs.  Veney  that 
Dausman  had  never  furnished  the  money  to 
make  the  improvements,  nor  rendered  an  ac- 
count of  his  expenditures  in  connection  with 
the  improvement  of  the  bouse.  He  knew 
that  these  attorneys  and  these  plaintiffs  were 
challenging  the  deed  of  trust  and  its  notes. 
Without  giving  them  any  chance  to  protect 
themselves  and  prevent  intervention  of  an- 
other, he  advertised  these  notes  and  deed  of 
trust  for  sale  and  sold  them  to  the  defend- 
ant Haas.  Every  step  in  this  transaction 
tbaD,  as  far  as  Gould  was  connected  with  it 
personally  or  through  his  attorney,  from  its 
Inc^ttluL  to  the  time  of  the  sale  ot  the  eot 


lateral  is  surrounded  with  aoch  facta  and  <dz> 
cumstances  as  Inevltatdy  leads  us  to  the  cim- 
clusion  that  Gould  knew  of  the  InOimlty  nt 
Dausman's  title  to  the  deed  of  trnrt  and  of 
the  notes  which  he  purported  to  convey  to 
him  as  collateral  for  his  own  note  and  as 
between  Gould  and  theee  idaintiiEa  it  cannot 
stand  for  a  moment's  Inspection  or  the  sur- 
est scrutiny,  and  that  after  acquiring  than, 
through  his  attorney,  Mr.  Scbwarts,  he  «ed- 
deavorod  to  put  them  beyond  the  readi  of 
plalntiffiB  by  a  sale  to  a  loetended  Inaoeent 
party,  is  clear. 

[4]  When  ire  come  to  the  relation  ot  Oe 
defendant  Haas  to  the  matter,  while  there  Is 
not  as  much  active  participation  in  the  fraud 
attempted  to  be  perpetrated  on  these  plain- 
tiffs MM  iB  diown  in  the  acts  of  OouM  and 
his  attoriwy  uid  Danaman,  Mr.  Haas  Is  in 
the  position  of  any  other  man  who,  with  aU 
the  means  before  him  of  acqolrtng  ineorma- 
tlon,  blindly  doses  his  c^es  and  Is  sadslled 
to  find  out  as  little  as  possible  in  connection 
with  the  traiwaction  In  order  tliat  he  may 
occupy  the  position  of  an  innocent  purchaser 
fbr  value  and  without  nottee.  One  who  has 
the  opportunity  to  know  and  inform  himself 
is  bound  to  do  sa  iwh&t  he  fUls  to  do  so  he 
cannot  use  bis  failure  and  his  pretended  lack 
of  knowledge  and  of  Information  and  ot  par- 
ticipation as  a  dub  with  which  to  strike 
down  Innocent  parties  and  as  a  means  of 
depriving  those  parties  of  their  property  and 
of  their  Just  rights.  He  says  he  has  been  in 
the  business  of  buying  deeds  of  trust  for  sev- 
eral years.  When  he  Is  offered  this  (me  for 
¥1500,  pledged  for  $510,  evidenced  by  a  cme 
day  note,  all  he  asks  is  whether  the  $516 
note  is  genuine  and  whether  the  title  of  the 
maker  of  the  deed  of  trust  Is  good.  He 
makes  no  inquiry  as  to  the  $1600  note,  nor  as 
to  the  right  of  Dausman  to  pledge  it  for  his 
own  note.  Shuts  bis  eyes  as  to  all  that,  al- 
though as'  a  business  man  he  surely  knew 
that  such  a  transaction  was  unusuaL  His 
claim  of  Innocence  is  not  borne  out  by  the 
evidence  of  Mr.  Schwartz,  who  said.  In  an- 
swer to  a  question  by  the  court  as  to  whether 
he  had  told  Haas  that  so  far  as  Dausman 
was  concerned,  that  the  transaction  was  not 
square,  that  he  "Intimated  it"  Mr.  Schwarta 
R'txd  Mr.  Haas  occupied  offices  In  the  same 
building  and  seem  to  have  been  pretty  well 
acquainted  with  each  other  for  some  time. 
Such  an  "intimation"  should  have  been  suf- 
ficient to  a  man  of  Mr.  Haas's  occopatioa 
and  experience.  In  other  words,  all  of  tliese 
parties  here,  ezc^t  Mr.  Furth,  who  vnu  a 
substituted  trustee  and  against  whom  there 
is  no  evidence  of  any  kind  of  lack  of  good 
faith  in  the  transaction,  cannot  be  permitted 
by  a  court  of  equity  to  hold  on  to  this  deed 
of  trust  and  the  notes  and  to  derive  any 
advantage  from  the  alleged  purchase  of  them 
which  a  court  of  equity  will  acknoiriedge. 

[11  Counsel  for  appdlants  dalm  that  the 
p^ttott  Is  defectlTe  and  fhlls  to  state  a  canst 
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of  action.  We  do  not  agree  to  this.  Its  facta 
may  be  defectively  stated  but  It  states  a 
cause  of  action  and  a  good  one,  of  which  a 
court  of  equity  will  take  cognizance.  All  of 
the  testimony  was  before  the  trial  court  and 
Is  before  ua.  Not  a  suggestion  was  made 
during  the  progress  of  the  trial  that  any  of 
the  testimony  offered  was  out  of  line  with 
the  averments  of  the  petition  In  the  case. 
Not  a  su^estlon  was  made  that  the  testi- 
mony offered  In  the  case  was  not  responsire 
to  the  Issues  tendered  and,  as  said  over  and 
over  again  by  our  courts,  following  the  dlT 
rectlon  of  our  statutes,  these  objections 
come  too  late  wben  made  In  an  appdilate 
court 

Counsel  for  appellants  argue  that  It  ap- 
pears from  respondents'  evidence  that  Deus- 
man,  In  performing  his  contract,  expended 
$256  on  behalf  of  respondents,  In  clearing  the 
title  to  their  property,  and  that  be  unques- 
tionably has  a  lien  on  the  notes  in  his  pos- 
session and  this  Interest  was  capable  of  be- 
ing pledged  and  that  Gkiuld  and  his  vendee, 
Haas,  are  undoubtedly  entitled  to  this  out 
of  the  note,  regardless  of  the  view  the  court 
may  take  of  the  claim  for  the  whole  of  the 
$576.  We  are  unable  to  satisfy  ourselves  on 
any  view  of  the  evidence  that  the  f 1500  note 
Is  subject  to  any  of  these  claims.  We  have  be- 
fore us  the  account  which  Dausman  rendered 
to  respondents  and  are  unable  to  identify, 
either  from  the  account  Itself  or  by  any  evi- 
dence concerning  It,  any  of  the  Items  In  It  as 
within  the  expenditures  contemplated  when 
the  deed  of  trust  and  notes  were  executed. 

[1]  It  Is  farther  urged  that  respondents 
should  have  offered  to  pay  what  was  due, 
If  this  is  a  bill  to  redeem.  Conceding,  how- 
ever, that  It  is  not  a  bill  to  redeem  but  a 
suit  to  cancel  the  deed  of  trust  and  notes, 
counsel  for  appellant  urges  that  before  the 
suit  was  brought  respondents  should  have 
^tber  paid  or  oflexed  to  pay  any  sum  due, 
and  that  fatUng  to  give  sppellants  an  op- 
portunity to  accept  or  decline,  they  had  need- 
lessly mulcted  appellants  In  the  costs  and  ex- 
penses of  the  action.  If  we  correctly  onnpre- 
taend  the  posltl<ni  of  counsel,  It  Is  that  a  ten- 
der before  snit^  or  In  the  petition,  an  <^er  to 
pay  whatever  was  du^  should  have  been 
made.  Neither  Is  necessary.  In  the  first 
place,  respondents  never  admitted  that  they 
owed  anything.  In  the  second  place,  even  on 
the  theory  of  appellants,  that  something  was 
due,  the  amount  was  entirely  a  matter  of 
conjecture,  certainly  of  dispute^  In  the  third 
place,  and  conclusively  against  this  claim, 
this  Is  a  suit  in  equity.  In  the  petition,  after 
praying  for  specific  relief,  plaintiffs  pray  for 
"such  other  and  further  relief  as  may  seem 
just  and  proper  In  the  premises.  Plaintiffs 
further  aver  and  state  that  they  will  com- 
ply with  all  orders,  Judgments  and  decrees  of 
the  court  and  will  pay  such  amounts.  If  any, 
as  the  court  may  order,  adjudge  and  decree 


to  be  due  the  defendants  ot  either  of  them." 
This  meets  all  the  reqnlrements  of  the  cas^— 
that  Is — it  Is  an  offer  to  do  equity.  Ndther 
a  tender  or  plea  of  prior  tender  was  neces- 
sary. Wbelan  v.  Reilly  et  al.,  61  Mo.  665, 
loa  cit  670;  Kline  v.  Yogel,  90  Mo.  239, 1.8. 
W.  733,  2  S.  W.  40&  In  that  case,  at  page 
250  of  90  Mo.,  page  408  of  2  8.  W.,  Judge 
Black,  speaking  for  a  majority  of  the  court, 
says:  "The  petition  shows  a  case  where  It 
is  necessary  to  take  an  account  of  rents, 
taxes,  repairs,  etc.,  and  contains  an  offer., 
to  pay  whatever  is  due  to  VogeL  In  such 
cases  a  tender  before  suit  Is  not  required, 
nor  need  the  plaintiff  bring  any  money  into 
court  until  the  amonnt  due  Is  ascertained." 
See,  also.  Alley  v.  Burnett,  134  Mo.  313,  loc 
dt  320, 33  S.  W.  1122, 36  S.  W.  1137,  and  Car- 
roll V.  United  Railways  Co.,  157  Mo.  App.  247, 
loc.  cit  293,  137  S.  W.  303,  and  cases  there 
collated. 

We  see  nothing  from  the  record  in  this 
case,  looking  at  the  petition,  looking  at  the 
pleadings,  considering  the  testimony,  to  war- 
rant us  In  disturbing  the  finding  of  the  trial 
court  Its  Judgment  enjoining  the  sale  under 
the  deed  of  trust  cancelUi^  that  deed  of  trust 
and  the  notes,  should  be  and  is  affirmed. 

NOBTONI  and  ALLEN,  JJ.,  concur. 


MANNING  V.  UcCLUBB  et  aL 

(Kansas  City  Court  of  Appeals.  MlssoorL 
Feb.  17,  1913.   Rehearing  Denied 
March  10,  1913.) 

t,  Plkadiko  a  7*)— MATTBas  or  Impucatioh 

— ReSCIBSIOH  of  BXCHAH9S. 

Where  defendants,  by  naudulent  mlsrepre- 
sentationB,  Induced  plalnafl  to  trade  a  stock  of 
goods  for  land,  and  plaintiff  rescinded  and 
Drought  replevin  for  the  goods,  a  statemeot  of 
the  facts  in  his  petition,  from  which  a  rescis- 
sion follows  as  a  legal  consequence  Is  sufficient 
though  there  was  no  direct  legation  of  rescis- 
sion. 

[Ed.  Note.— For  other  cases,  see  Pteadingi 
Cent  Dig.  S  11 ;  Dec.  Dig.  {  7.*] 

2.  EXCRANOB  OF  PBOPEBTT  U  6*>— REBCISSION 
— BBSTOBIHO  COHSIDSRAnOH. 

Where  defendants,  bf  ftandulent  misrepre- 
sentations, induced  phunuff  to  trade  a  stock  of 
foods  fbr  land,  and  plaintiff  on  discovering  the 
uand,  rescinded  the  contract  a  tender  of  a  re- 
oonveyance  was  unnecessary  where  the  dtfend- 
ants  had  refused  to  rec^ve  the  land  from  pl^o* 
tiff  under  any  dreomstancss. 

[Ed.  Note.— For  other  cases,  see  IPrchange  of 
Property,  Gent  Dig.  ii  6,  8-10;  Dec.  IMg.  | 
5.*] 

3.  Appeal  ano  Ebbob  0  1000*)  —  Bbtibw— 
Harmless  Ebbob. 

.Where  defendants^  hr  fraudulent  misrepro' 
sentatlons.  Induced  plaintiff  to  exchange  a  stock 
of  goods  tor  land,  the  admission  of  plaintiff's 
teetimony  as  to  the  value  of  land,  which  he  pnt 
at  less  than  b^  witnesses,  is  immaterial;  plain- 
tiff being  entitled  to  recover  the  goods  becauss 
of  the  fraudulent  misrepresentations,  r^ardless 
of  the  value  of  tiie  land. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  J>nt^pii_|jQ0e8»  106^  ^fi8-4U7, 


4106;  Dec.  Dig.  I  IOSOl*] 
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4.  EviDBNCB  Q  4T^— Opxirion  Brnnircr- 

TAI.UB. 

Where  plaintiff  stated  that  be  was  ac- 
quainted with  the  market  value  of  land  whicli^ 
torough  defttidants'  misrepreseDtationa^  he  was 
induced  to  accept  in  exchange  for  a  itoek  of 
gooda,  he  ia  competent  to  teatify  to  Itt  value 
in  the  absence  of  evidence  showins  that  he  did 
not  know  it. 

[Ed.  Notew— For  oQier  caaea.  see  Evidence, 
Gent  Uig.  H  2196-2219;  DecTl^g.  1  474.*] 

5.  TazAL  a  114*)— Abouibntb. 

Argument  of  counsel,  which  Incorrectly 
states  the  legal  effect  of  a  verdict  for  plaintiff, 
ia  objectionable. 

[Ed.  Note.— For  other  eases,  see  Trial,  Gent 
Dig.  H  275-278,  296;  Dec.  Dig.  1 114.*] 

ft.  EviDBNci  a  118*)— Matebiautt- YAI^Tm. 

The  value  of  a  honae  cannot  be  proven 
by  tb«  amount  of  the  insurance  policy  thereon, 
and  tbe  policy  is  iDadmtaslble  for  that  purpose. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Gent  Dig.  H  2S9-296:  Dec.  Dig.  1 113.*] 

7.  Affsai.  ahd  Ebiob  (|  1068*)  —  Bbtixw— 

Habhless  Ebbob. 

Where  there  was  oral  testimony  as  to  the 
amount  of  insoraace  policy  on  a  honse,  the  ez- 
clurion  of  the  policy  itself  was  harmlesa. 

[Ed.  £(ote.— For  .other  caaes,  aee  Appeal  And 
Error.  Cent  Dig.  H  4106,  4200-4201.  4206; 
Dec  Dig.  I  1068.*] 

&  EixcHAiraB  or  Pboputt  ^  S*)— Yaudxtt 
—  Fbaotpijmt  RKPumiTATioirs  —  What 
CoKsnruTBs. 

Where  one  of  three  owners  ot  land  made 
representations  as  to  its  value  as  a  positive  fact 
and  called  in  one  of  tbe  other  owners  who  had 
seen  the  land,  the  statement  by  tbe  owner,  who 
made  the  representations,  that  he  had  never 
seen  it  does  not  make  the  representatioas  mere 
expremions  of  opinion;  and  being  reasonable 
on  their  face,  and  as  to  physical  facts,  their 
falsity  wilt  warrant  a  readasion  of  the  contract 
[Ed.  Note.— For  Mher  caaes,  see  Exchange  of 
Property.  Cant  Dig.  H  8. 6,  7 ;  Dec  Dig.  |  a*} 

9.  ExoBANGB  or  Pbopkbtt  a  3*)  —  Rescis- 
sion. 

Where  defendants,  by  fraudulent  misrepre-' 
sentatioDS,  induced  plaintiff  to  exchange  a  stock 
of  goods  for  land,  plaintiff  cannot  be  denied  a 
rescission  because,  for  convenience,  he  gave  in 
his  own  name  a  deed  of  trust  to  secure  money 
owed  by  defendants,  and  signed  the  note  secur- 
ed by  that  instrument;  plaintiff  being  the  only 
one  who  might  not  be  able  to  regain  hla  original 
status. 

[Ed.  Note.— For  other  cases,  see  Ezchann  of 
Property,  Gent  Dig.  H  8. 6>      Dec  Dig.  1 8.*] 

10.  TBIAL  0  260*)— InSTBUOnOKB— INBTBUO- 
nONS  OOTBBEP  BT  THOA  GITBH. 

A  refusal  of  instruetiona  eovmd  by  thoae 
given  ia  not  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  H  661-669;  Dec.  Dig.  |  260.*] 

Error  to  Olrcalt  Gourt,  Daviess  County; 
B.  Davlfl,  Judge. 

Action  Peter  B.  HannlDg  Bgalnst  ^(dm 
McCXare  and  others.  There  was  a  Judg- 
ment for  plaintiff,  and  defendants  bring  er- 
ror. Affirmed. 

Hewitt  &  Hevritt,  of  MayevUIe,  and  Dud- 
ley &  Selby,  of  Gallatin,  for  plaintiffs  in  er- 
ror. W.  M.  Fltdi,  ol  Jefferson  aty,  and  T.  a 
Allen,  of  Bt  Josqth,  for  defttiduit  In  eitor. 


TRIMBLE,  J.  Plaintiff  traded  a  stock  of 
clotlilng  to  defendants  for  a  tract  of  land  In 
Oklahoma.  The  trade  was  made  In  De  Kalb 
county,  Mo.,  before  plaintiff  had  ever  seen 
or  had  an  opportunity  to  see,  the  land.  A 
few  days  after  the  trade,  and  after  posses- 
sion of  the  goods  bad  been  delivered  to  de- 
fendants, plaintiff  visited  the  land  and  dis- 
covered it  was  not  at  all  as  represented.  He 
immediately  came  back  to  Missouri,  hunted 
up  the  defendants,  told  them  they  had  falsely 
and  fraudulently  mlRrepreaented  the  land,  in- 
sisted upon  a  rescission  of  the  contract  offer- 
ed to  deed  tbe  tend  badt  again,  and  demand- 
ed tbe  return  of  his  goods.  Defendants  re- 
fused to  even  entertain  such  an  1^,  and 
promptly  and  repeatedly  Informed  plaintiff 
tbey  would  not  take  the  land  back,  but  would 
hold  him  to  tbe  trad&  Thereupon  plaintiff 
brought  replevin  for  the  goods  on  the  ground 
of  false  and  fraudulent  representations.  A 
trial  resulted  In  plalntUrs  favor,  and  defend- 
ants have  brought  tt»  case  here  writ  of 
error. 

Their  dilef  complaint  Is  that  tbe  court 
should  have  sustained  a  demurrer  to  the  evi- 
dence because  of  the  alleged  failure  <m  the 
part  of  plaintiff  to  plead  and  prove  a  re- 
scission on  his  part,  and  a  formal  tender  of 
a  deed  to  defendants  conveyliv  the  land 
back  to  them.  There  are  other  errors  claim- 
ed, but  they  will  be  noticed  later. 

[1]  So  far  as  the  pleading  is  concerned, 
we  think  tbe  i>etitlon  is  amply  suffldoit  and 
contains  all  the  allegations  required  In  thla 
kind  of  a  case.  It  la  tm^  In  alleging  that 
plaintiff  rescinded  the  contract,  the  petition 
does  not  use  the  word  **reacinded";  but  It 
does  state  facta  which  a  resdsslon  firi- 
lovra  as  a  legal  conBequenc& 

[2]  As  to  Uie  proof  in  regard  to  readsdon 
and  tender  <m  tiie  part  of  the  plaintiff,  the 
evidence  Is  clear  that  plaintiff  rescinded  tike 
contract  ivompQy  and  unquaUfledly,  and  de- 
manded a  return  of  his  goods.  PlalntU^ 
however,  did  not  go  Qirou^  the  fbrmalitlei 
of  executing  a  deed  to  dtfendanta  and  pre* 
aentlng  It  to  tb«n  before  bringing  the  suit 
And  It  Is  on  this  that  defendants  demurref 
Is  really  based.  But  the  undlqnited  eridenee 
shows  that,  although  plaintiff  was  anzkraa  to 
have  them  take  tbe  land  back,  and  express 
ed  a  present  readiness  and  fixed  Intcsktlon 
to  deed  It  back  to  them,  th^  announced  to 
blm  their  firm  and  unalteraUe  determination 
to  bold  him  to  tbe  trad^  and  th^  absolute 
and  final  refusal  to  receive  the  land  i^m 
blm  under  any  circumstances.  This  made  it 
useless  and  vain  for  him  to  go  to  the  ex- 
pense and  trouble  of  executing  a  deed  and 
proffering  it  to  them;  and,  had  he  done  so^ 
it  would  have  bwa  wholly  unavailing.  In 
such  case  the  formal  tender  of  an  actual 
deed  is  unnecessary,  made  so  by  act  of  the 
very  parties  who  now  insist  that  a  tendei 
shoold  have  bean  made.   Woods  t.  Tbomp- 
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son.  U4  Mo.  App.  38,  88  &  W.  ;L126;  Enter- 
prise Soap  Woika  r.  Sayers,  66  Mo.  App.  15. 

[I]  There  «u  do  error,  sufficient  to  re- 
Teree  the  case,  In  permitttDg  plaintiff  Man- 
ning to  testify  aa  to  the  market  value  of  the 
Oklahoma  land.  Otber  witnesses  In  hla  be- 
half, who  Ured  near  it  and  who  were  un- 
donbtedly  quattfled,  said  it  waa  worth  (1,- 
800.  Manning  put  It  at  91.600.  The  other 
side  offered  no  testimony  as  to  Its  ralne;  and 
whether  the  land  was  worth  91.800  or  91,600 
did  not  affect  the  Issues  Involved,  since  if 
plaintiff  was  otherwise  entitled  to  recover, 
be  would  do  so  regardleas  of  whether  it  was 
worth  one  or  the  other  sum. 

[4]  Beside^  he  said  he  was  aeqnalnted 
with  Its  market  value,  and  this,  satisfying 
the  trial  jndge,  vraa  snfBeient,  in  the  absence 
of  evidence  showing  that  he  did  not  know 
its  value. 

[I]  Nor  did  the  oonrt  err  in  snstalnlng  the 
objection  to  certain  stateanenfai  made  to  the 
Jury  in  argommt  The  statements  objected 
to  were  not  an  ai^nment  on  flie  fftcts,  bat  an 
Incorrect  exposition  of  the  legal  effect  that 
wonld  fbllow  a  verdict  for  plaintiff. 

[I,  7]  The  refosal  to  admit  In  evidence  the 
fire  insurance  poUcy  for  91*000  was  proper. 
The  purpose  of  the  offer  waa  to  prove  the 
value  of  the  bouse  by  Uie  amount  of  the  pol- 
icy. The  policy  could  have  had  no  such  ef- 
fect; irat,  even  if  it  could  have  bo  had,  d«- 
fiendanta  were  allowed  to  prove  orally  Out 
there  was  91.000  insurance  m  the  house. 

[I]  The  testimony  of  the  plaintiff,  if  be- 
lieved by  the  Jury,  was  ample  to  show  that 
false  and  fraudulent  representations  were 
made;  that  tbey  were  made  for  the  purpose 
of  dec^vlng  plaintiff  and  inducing  him  to 
trade;  that  tbey  did  Induce  him  to  trade; 
that  he  relied  on  them  and  had  a  right  to  do 
so,  and,  in  fact,  could  not  have  done  other- 
wise and  traded.  The  contention  Is  made 
that  because  one  of  the  defendants.  In  rep- 
resenting said  land,  told  plaintiff  he  had 
never  seen  the  land,  but  had  only  learned 
about  it  from  others,  therefore  the  repre- 
sentations were  not  false  or  fraudulent,  and 
plaintiff  bad  no  right  to  rely  on  them.  But 
the  land  was  owned  by  all  three  of  the  de- 
fendants; and  although  one  of  them  did,  aft- 
er making  a  number  of  represeutatlous  con- 
cerning the  land,  casually  remark  that  he  had 
never  seen  it,  yet  he  made  his  representaUona 
as  positive  statements  of  fact,  and  called  In 
one  of  the  other  owners  as  one  who  had  seen 
the  land,  and  the  latter  then  and  there  said 
he  had  seen  it  and  made  practically  the  same 
representations,  so  that  the  representatlonB 
of  one  were  those  of  both.  The  representa- 
tions were  concerning  physical  facts  and  con- 
ditions, not  mere  expressions  of  opinion. 
They  were  reasonable  on  th^r  face,  and  led 
plaintiff  to  make  tbe  trade.  He  had  no  op- 
portunity to  era  mine  the  farm,  but  relied  on 
what  the  defendants  told  him  of  tlie  taxm. 


It  was  shown,  by  unguestloned  and  disinter- 
ested wltuesses,  that  the  farm  was  not  any- 
thing like  It  was  claimed  to  have  been  rep- 
resented. All  these  were  matters  for  tbe 
Jury  to  pass  upon,  and  they  did  so  adverse- 
ly to  the  defendants,  who  are  plaintiffs  In 
error  here. 

[I]  The  point  that  plaintiff  Manning  could 
not  rescind  because  he  could  not  place  the 
defendants  in  statu  quo  is  not  well  takoi. 
He  had  given  a  mortgage  for  92,100  on  the 
land,  it  is  true,  but  It  waa  for  money  owed 
by  defendants,  and  every  cent  of  it  was  used 
in  paying  th^  debts.  Defendants  were  go- 
ing to  make  the  deed  of  trust  themselves; 
but.  when  the  trade  was  arranged,  it  was 
agreed  that,  for  convenience^  plaintUf  would 
execute  It  after  he  got  tbe  land  rather  than 
take  the  land  aubject  to  the  mortgage. 
Plaintiff's  name  bel^  still  on  the  note,  he 
is  the  only  one  not  abl^  pwhapB,  to  regain 
hia  status;  but  of  this  defendants  are  In  no 
portion  to  complain. 

[II]  The  objections  to  the  Instructions 
given  by  the  court  for  plaintiff  are  not  well 
taken.  We  have  examined  them  carefully 
and  think  that,  as  a  whole,  th^  presoit  the 
law  &lriy  and  clearly  to  the  Jury.  No  error 
is  found  in  0ie  refusal  of  tlm  court  to  grant 
defendants*  r^sed  instructions,  since  tbey 
either  contained  something  objectionable  or 
were  unnecessary  because  amply  covered  by 
other  instructions  for  defendants,  which  were 
given.  { 

Finding  no  error,  our  duty  is  to  affirm  the 
Jndgmoit.   So  ordered.  All  oaneax. 


STATE  V.  OHINN. 

(Kansas  Olty  Court  of  Appeals.  lUsBOttrL 
March  S.  10l3.) 

WmiESSKS  837*)— IlCPUOHiatRT— Habitit- 

Ah  Violation  of  Law. 

An  accused  who  takes  the  stand  may  be 
impeached  by  proof  that  he  bean  the  reputati<Hi 
in  the  community  of  being  guilty  of  offmses 
analogDUB  to  that  for  wUcb  he  is  beiiig  tried. 

[Ed.  Note.— For  other  cases,  see  Witaessss. 
Cent  Dig.  8{  1113.  1129-1182,  U4fr-114% 
1146-U4S^;  I>ec.  Dig.  |  887.*] 

Appeal  from  Olrcnlt  Oonrt,  Bocnw  Oonntar. 
B.  H.  Ohlim  was  oonvlcted  of  crime,  and 
he  appeals.  Afflrmed. 

McBaine  &  Clark,  of  Columbia,  for  ap- 
pellant Ekumet  O.  Anderson,  Pros.  Atty., 
of  Columbia,  for  tlie  State. 

JOHNSON,  J.  In  this  case  tbe  only  qnee- 
tlou  argued  was  fully  oonsldered  by  us  in 
another  case  appealed  by  defendant  and  was 
decided  adversely  to  his  position.  State  v. 
Cbinn,  164  Mo.  App.  124,  148  8.  W.  146. 

An  appeal  was  allowed  to  the  Supreme 
Court  OD  the  ground  that  a  constitutional 
question  was  Involved,  but  on  motion  of 
counsel  for  respondent  the  cause  was  trans- 
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femd  to  HUm  omirt  In  thdr  brief  and 
arsomait  counsel  Cor  defendant  endeavOT  to 
ptocnre  a  reversal  of  Uie  Judgment  hj  In- 
voking UB  to  reconsider  and  orermle  onr  de- 
cision on  tlie  ftirmer  appeal  prosecated 
defendant  and  to  adopt  and  apply  the  oppo- 
dte  mle  to  that  we  tlier^  declared  to  be 
the  law.  Onr  decision  was  based  on  the  prior 
case  of  State  r.  OUphant^  128  Mo.  App.  252, 
107  S.  W.  82,  wherein  we  htHA  that  when  a 
defendant  In  a  criminal  case  ofTers  himself 
as  a  witness  bis  credlbillly  as  a  witness  may 
be  assailed  by  proof  of  the  fact  that  he  bears 
the  repntat!on  In  the  community  of  being 
guilty  of  oftenses  against  the  law  analogous 
to  that  for  which  be  Is  being  tried.  In  sup- 
port of  that  rule  we  observed  that:  "Know- 
ingly to  violate  the  law  Is  a  thing  no  moral 
man  would  do.  It  is  a  vice,  the  practice  of 
which  under  the  doctrine  under  discussion, 
Implies  that  the  ofTender  may  not  possess 
sufficient  moral  principle  to  testify  to  the 
truth,  especially  in  a  case  where  the  truth 
may  be  against  his  Interest."  In  tliat  de- 
cision, which  was  founded  mainly  on  two 
Supreme  Court  cases,  viz.,  State  v.  Pollard, 
174  Mo.  607,  74  S.  W.  969,  and  State  v.  Beck- 
ner,  194  Mo.  281,  91  S.  W.  892.  3  U  R.  A. 
(N.  S.)  535,  we  recognized  the  rule  that  proof 
of  specific  acts  of  law  violation  is  not  im- 
peaching evidence  which  must  consist  of 
proof  of  general  reputation,  but  we  held  that 
proof  of  a  general  reputation  of  being  guilty 
of  offenses  analogous  to  that  for  which  the 
accused  la  being  tried  Is  proper  evidence  of 
Impeachment. 

Since  the  adoption  and  application  of  this 
role  In  the  CHipbant  Case  It  has  been  re- 
afDrmed  and  apidled  by  this  court  in  a  num- 
bor  of  cases  and  by  the  Springfield  Court 
of  Appeals  In  State  t.  Wllnm,  1B2  Mo.  App. 
loc  dt  07. 182  &  W.  80S.  Our  attention  has 
not  been  called  by  counsel  for  defendant, 
who,  In  &eSi  brle^  hftTo  Industriously  col- 
lected the  authorities,  to  any  decision  of  the 
Snpreme  Oonrt  of  later  date  than  the  Pollard 
and  BBCkner  Cases  that  in  any  way  Impairs 
the  role  we  bare  been  tollowlnK,  and  we  per- 
ceive  no  reason  for  changing  that  rule. 

The  Judgment  la  affirmed.  All  ooncnr. 


PARS  V.  CULVER. 

(Kansas  City  Court  of  AppeaU.  Missouri 
March  8,  1913.) 

1.  Bbokers  (t  56*)— Compensation— Duties 
— "Pbocurimo  Cause." 

A  real  estate  broker  employed  to  effect  a 
■ale  or  exchange  of  land  is  entitled  to  compen- 
sation if  be  1b  the  procuring  or  induclns  cause, 
that  is,  the  cause  originating  a  series  of  events 
which  withoat  break  effect  the  purpose  of  the 
agencj,  of  negotiatioDs  which  result  in  the  sale 
or  eEcbange  though  they  be  carried  on  by  the 
prlndpali ;  the  broker  merely  being  requited  to 


procure  a  person  ready,  willing,  and  able  to 
purchase  or  exchange  on  the  terms  offered. 

[EM.  Note.— For  other  cases,  see  Btoheta, 
Cent.  Dig.  fS  85-89;  Dec.  Dig.  |  66.* 

For  other  definitions,  see  Words  and  Fbiaaes, 
ToL  6.  p.  6654.] 

2.  Affxal  ahd  lauoB  lOM*)— Habmuss 

BBEOB— iNSTBUOTIOirS. 

In  an  action  by  a  broker  for  compensation 
for  services  In  effecting  an  exchange  of  proper- 
ty, where  it  appeared  that  he  introduced  the 
principals,  but  took  little  part  in  the  actual  ne- 
gotlationa,  an  instruction  that  there  could  be 
no  recovery  unless  the  broker  was  the  eflfcient 
or  procuring  cause,  and  it  Is  not  enough  that 
his  efforts  were  one  of  a  series  of  causes  bring- 
ing aliont  the  erohange,  la  prefodicial,  where 
there  was  no  evidoice  of  a  breu  In  the  claim 
of  causation. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Krror.  Cent  Dig.  H  4219.  4221-4224;  Dec. 
Dig.  i  1064.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; W.  O.  Thomas,  Judge. 

Action  by  Robert  H.  Park  against  John  C 
Culver.  From  a  Judgment  for  defendant 
plalntUf  ai^teals.    Reversed  and  remanded. 

Jacob  L.  Lmie  and  Eugene,  Batavla,  both 
of  Kansas  City,  tor  appellant  Ashley  ft 
Ollbert,  of  ir«Tiif  city,  f6r  respmident 

JOHNSON,  J.  Tbla  is  an  action  to  reoor- 
er  a  real  estate  agent's  commission  appeal- 
ed by  plaintiff,  who  suffered  defeat  In  the 
drcolt  court  DeflHidant  traded  a  form  he 
owned  In  Kansas  for  an  MMurtment  house  in 
Kansas  City.  Plaintiff,  who  Is  a  real  estate 
broker  in  Kansas  <Xty.  contends  that  defend- 
ant employed  him  to  procure  a  purchaser  for 
tba  farm  and  agreed  to  pay  tbe  nanal  cmn- 
misslon  for  such  service;  that  he  introduced 
defendant  to  the  acents  of  the  own^  of  the 
apartment  house  and  Initiated  and  assteted 
in  n^otiatlons  that  enlBdnated  In  an  ex- 
tibange  of  pr(H;>ertiea ;  and  that  defendant 
not  only  agreed  to  pay  his  commission,  but 
during  the  negotlatlais  agreed  to  gLvo  him 
and  another  broker  who  participated  in  the 
transaction  a  bonns  of  $100  if  the  pnq^oaed 
exchange  were  effected.  Afterward  defend- 
ant paid  the  b<mns  but  refused  to  pay  the 
oranmlaslon.  Hla  contention  la  that  ha  did 
not  employ  plaintiff,  was  not  Introduced  to 
tbe  agent  of  the  ownw  of  the  apartmoit 
honse  by  lAaintifF,  and  that,  while  he  paid 
plaintiff  and  the  other  broker  flOO  for  the 
aid  th^  gave  towards  the  oonsununatl<m  of 
the  tzade,  the  payment  was  gratidtoaa  and 
not  In  discharge  or  acknowledgmmt  oC  any 
legal  cbdm  or  demand  in  favor  of  plalnttff. 

[1,2]  Tb6  evidence  of  plaintiff  shows  that 
he  played  only  a  minor  part  In  the  n^tia- 
tlons  leading  to  the  exchange  and  that  his 
principal  service  consisted  In  the  introdoc- 
tion  of  defendant  to  tbe  agents  of  the  own- 
er of  the  apartment  honse.  The  negotia- 
tions that  ensued  were  brought  to  a  success- 
ful issue  by  tbe  principals  themselves,  and 
the  Jury  well  might  have  believed  from  all 
the  evidence  that  while  plaintiff  was  em- 
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ployed  by  defondant,  as  be  states  he  was, 
and  was  the  agency  by  whlcb  the  prlndpals 
were  brons^t  togetber  and  the  negotiations 
were  Initiated,  bis  snbsaqn^t  efforts  were 
of  little  effect,  and  tbat  tbe  contract  made 
by  tbe  principals  was  tbe  product  at  tbelr 
own  unaided  efforts  to  arrive  at  an  agree- 
ment. In  sucb  state  of  case  It  was  i«ejn- 
dldal  error  for  tbe  court  to  give  the  fol- 
lowing Instruction  requested  by  defendant: 
"Before^  under  any  drcomgtances,  tbe  plain- 
tiff can  recover  In  this  action,  be  must 
prove  by  tbe  greater  weight  of  tbe  credible 
testimony  tbat  he  was  tbe  efficient  and  pro- 
curing cause  both  In  finding  and  Indndng 
tbe  Qnardlan  Trust  Company  to  enter  Into 
the  contract  with  defendant  made  on  tbe 
6tb  day  of  May,  1910,  and,  to  estabUsb  tbat 
be  was  such  effldent  or  procnring  cause,  it 
is  not  enough  tbat  bis  acts  or  effwts  were 
one  or  more  of  a  series  of  canses  bringing 
about  the  contract  Such  acts  must  have 
beat  tbe  procuring  or  Inducing  cause;  tbat 
Is  to  say,  most  have  been  tbe  cause  which 
actually  Induced  the  Guardian  Trust  Compa- 
ny to  enter  Into  the  contract"  This  In- 
struction cleverly  employs  a  well-settled  rule 
of  tbe  law  of  agency  in  a  manner  to  convey 
tbe  Idea  to  tbe  Jury  tbat  plaintiff's  duty 
towards  his  principal  compelled  him,  if  he 
would  earn  the  stipulated  reward,  not  only 
to  find  a  perstm  who  would  enter  Into  deal- 
ings with  defendant  for  an  exchange  of 
properties,  but  also  to  be  the  chief  ag^cy 
by  whlcb  negotiations  thus  begun  would  be 
brought  to  a  successful  outcome.  He  must 
be  "the  cause  which  actually  Induced  tbe 
<3nardlan  Trust  Company  to  enter  Into  the 
contract"  and  miist  go  unrewarded  If  bis 
efforts  were  only  "one  or  more  of  a  series 
of  causes  bringing  about  the  contract" 

Tbe  rule  In  this  state  is  that  a  real  estate 
broker  employed  to  effect  a  sale  or  exchange 
«f  his  prlndpal's  land  is  entitled  to  com- 
prasatton  If  he  Is '  the  procuring  cause  of 
negotiations  whldi  result  in  a  sale  or  ex- 
change though  such  negotiations  be  c(Hidoct- 
«d  and  snccesBfuUy  concluded  by  the  prin- 
cipals themselves.  The  duty  of  the  agent 
Is  not  to  procure  a  contract  of  sale  or  ex- 
(^nge,  but  to  And  a  person  who  proves  to 
be  ready,  willing,  and  able  to  purchase  the 
land  on  the  terms  proposed.  Bell  v.  Kaiser, 
JSQ  Ho.  160;  Tyler  v.  Parr,  52  Mo.  249;  Tlm- 
Dennan  v.  Graddock,  70  Mo.  638;  Oelatt  v. 
Bldge^  U7  Mo.  6S3,  23  S.  W.  882,  38  Am.  St 
683;  MlUan  T.  Porter,  81  Mo.  App.  D63 ; 
Cnin  T.  Miles,  1S4  Mo.  App.  SS8,  134  8.  W. 
e2.  The  expression  "procuring  and  Induc- 
ing cause,"  as  used  In  tbe  books,  refers  to 
tbe  cause  originating  a  series  of  events 
which  without  break  in  their  continuity  re- 
sult in  the  accomplishment  of  the  prime  ob- 
ject of  tile  employment  of  the  agent,  which, 
as  stated,  is  the  procurement  of  a  purchaser 
ready,  willing  and  able  to  buy  the  land  on 
fbe  inlndpal^  terma.   Tbere  la  no  snntea- 


tion  in  tbe  evidence  of  any  break  in  "the 
chain  of  causation,"  and,  in  tbe  light  of 
the  evidence,  the  instruction  could  have  no 
other  meaning  than  tbat  of  Imposing  a 
duty  on  plaintiff  wholly  extrlnric  to  those 
he  assumed  under  the  reqnlremmts  of  bis 
contract  of  agency. 

Other  points  made  by  plaintiff  have  been 
examined  and  are  found  to  be  not  well  tak- 
en. For  the  error  noted  tbe  judgm«it  Is 
reversed,  and  the  cause  remanded.  AU  con- 
cnr. 


BUNTING  V.  STONB. 

(Kansas  City  Court  of  Appeals.  HlssoarL 
March  8.  1913.) 

DisvTSSAL  AKn  NoiTsurr  (5  5*)— Piwal  Sub- 

IflSSIOV. 

Under  Rev.  St  1900,  |  1980,  providing  that 
a  plaiotiff  may  dismiss  his  case  at  any  time  be- 
fore fioallj  submitted  to  the  Jury  or  the  court 
Bittiog  as  a  Jur7,  s  plaintiff  may  dismiss  where 
it  appeared  that  though  counsel  were  to  be  al- 
lowed to  file  briefs,  tbe  court  twfore  plaintilTs 
brief  had  been  filed,  announced  that  unless 
plaintiff  could  dislodge  them,  It  would  dispose 
of  the  cause  in  accordan.ce  with  the  views  ex- 
pressed in  a  written  opinion  which  were  favor- 
able to  defendant  for  the  briefs  were  eqnlva- 
ent  to  argument  and  a  partT  is  of.  right  enti- 
tled to  hare  his  cause  srguea. 

[Ed.  Note.— For  other  cases,  see  Dismissal 
and  Nonsuit  Cent  Dig:  ||  6-12;  Dee.  Dig.  f 
5.*1 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  jr.  B.  Goodrich,  Judge. 

Action  by  William  M.  Bunting  against 
John  G.  Stone;  From  a  Judgment  upon  rol- 
untary  dismissal,  deftadant  appeahL  Af- 
firmed. 

H.  H.  McCluer  and  Omar  B.  Robinson,  both 
of  Kansas  aty,  for  appellant  E.  Wilght 
Taylor,  of  Kansas  aty,  for  respondent 

ELLISON,  P.  J.  Plaintiff's  action  was  in 
equity  to  restrain  defendant  from  further 
engaging  in  mercantile  business  In  Kansas 
City  prior  to  the  21st  day  of  June,  1919,  In 
accordance  with  his  contract  to  that  effect 
The  case  came  up  for  trial  and  was  beard  by 
the  court  Whether  It  was  fully  beard  and 
finally  submitted  is  the  point  of  controversy 
In  this  appeal  Plaintiff  claims  that  before 
it  was  floally  submitted,  he  offered  to  dis- 
miss tbe  case.  Defendant  objected,  but  the 
court  overruled  his  objection  and  dismissed 
tbe  case  as  requested  by  plaintiff,  and  de- 
fendant appealed  from  tbe  Jndgm^t  of  dis- 
missal. 

The  case  depends  alti^ther  upon  a  proper 
Interpretation  of  the  trial  court's  action,  one 
part  of  the  record.  Tbe  case  was  heard, 
and  the  court  gave  counsel  for  the  parties 
leave  to  argue  the  case  by  written  brl^  in 
support  of  their  respective  theories.  There 
was  mndi  informality  in  sabsequoit  proceed- 
ings. It  seoned  dlfflcnlt  to  get  tlie  couosd 
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before  tlie  court  at  tilte  same  time.  Defend- 
ant's counBel  made  BaggestloDs  at  tlmea  wben 
counsel  for  plaintiff  was  not  present  Final- 
ly the  court  snoceeded  in  getting  both  of 
them  in.  when  be  stated  to  tbem  he  "was  en- 
gaged In  finishing  a  written  opinion  In  the 
case  which  he  had  not  concluded,  bat  he 
would  read  It  as  far  as  completed,  and  that 
unless  the  plaintiff  could  dislo^ce  the  views 
he  entertained,  as  expressed  in  the  opinion, 
he  was  going  to  dispose  of  the  case  in  accord- 
ance with  that  opinion."  The  record  shows 
that  the  court  "then  proceeded  to  read  the 
opinion  as  far  as  he  had  completed  the  same 
in  a  rough  pencil  draft"  It  may  be  con- 
ceded that  the  court  read  from  this  until  it 
became  apparent  that  its  views  were  against 
plaintiff's  case,  "And  thereupon  plaintiff,  in 
open  court,  asks  to  dismiss  the  case;  and  tlie 
defendant  objects  thereto  on  account  of  the 
case  havii^  been  submitted  to  the  court" 
The  court  stated  that  "the  legal  points  had 
not  been  argued  at  all  at  the  time  of  the 
trial,  it  being  understood  that  brlefis  were  to 
be  furnished;  and  this  is  the  first  time  Mr. 
Taylor  has  been  present  since  he  fumlahed 
his  bilef,  and  I  wanted,  before  deciding  the 
matter,  to  give  him  my  Ideas  about  the  case, 
90  Uiat  I  could  hear  from  him  further  as  to 
matters  that  had  arisen  and  which  I  had 
discovered  since  the  filing  of  hla  brief." 

It  la  apparent  ftom  ttie  foregoing  that 
there  was  not  a  final  sabmlssion  of  the  case 
to  the  court  The  court's  two  statements 
above  set  forth,  one  at  the  beglnnins  and  Ufb 
otiiN  at  the  ending  of  the  matto'  at  Uie  last 
day  of  the  controversy,  show  that  the 
cause  was  yet  open  for  a^iiument  when  plain- 
tiff dismissed. 

a%e  statute  (eection  1980.  B.  &  1908)  is 
that  plaintiff  may  dismiss  his  case  "at  any 
time  before  the  same  is  finally  submitted  to 
the  Jury,  or  fbe  conrt  sitting  aa  a  Jury-**  The 
court  said  to  the  plaintiff :  "Unless  yon  can 
dislodge  my  present  inclination,  I  wUl  decide 
in  accordance  with  ttte  opinion  I  now  have." 
niat  was.  of  course^  understood  to  be  an  in- 
vitation for  ooonsd  yet  to  argue  tlie  cas^ 
and  so  the  court  Itself  Interpreted  it  For 
the  court  stated  that  he  was  giving  his  ideas 
of  the  case  so  that  he  could  hear  from  coun- 
sel further  before  deciding.  What  does  the 
statute  mean  by  the  expression  giving  right 
to  a  dismissal  of  a  suit  "at  any  time  before 
the  same  is  finally  submitted"  to  the  Jury 
or  to  the  court?  In  one  sense  a  case  is  sub- 
mitted to  the  court  or  Jury  as  soon  as  the 
trial  is  begun.  But  it  is  not  really  submitted 
for  decision  until  the  evidence  is  beard  and 
argument  on  the  evidence  and  law  applicable 
thereto  is  concluded.  So  the  statute  reads 
"finally  submitted."  Now  no  one  would  say 
that  a  case  was  finally  submitted  to  the  Jury, 
or  to  the  court,  if  tried  without  a  Jury,  until 
it  had  been  argued.  A  litigant  desiring  to 
ar^e  a  case  could  hardly  be  said  to  have 


finally  mbmltted  It  befOM  Ua  ugamaat  was 
mad& 

We  are  cited  by  defmdant  to  lawyers*  Go- 
Op.  Pub.  Co.  V.  Gordon,  178  Mo.  139.  73  S. 
W.  16^  and  Board  of  Bducatitni  v.  U.  S.  Fid. 
ft  Onar.  Co..  VSO  Mo.  App.  109,  134  S.  W.  18. 
We  take  those  cases,  when  applied  to  this 
record,  as  sustaining  the  plaintiff.  In  the 
first  one,  it  will  be  noticed  by  r^erence  to 
page  141  of  173  Mo.,  to  page  156  of  73  8. 
that  after  the  expiration  of  the  period  of  "ad- 
visement" and  for  filing  briefs,  nnder  which 
the  court  took  the  case,  viz.,  the  next  term, 
the  court  decided  the  case  and  "annoonced 
its  finding  and  verdict  for  the  def«idant 
And,  after  the  verdict  was  announced  by  the 
court  plaintiff  asked  leave  to  tate  a  non- 
suit" But  as  we  have  seen,  there  was  no 
such  state  of  facts  In  this  case.  In  further 
support  of  the  coarfs  ruling,  see  Lawrence  v. 
Shreve.  28  Mo.  492;  and  WUaoo  t.  Stark,  42 
Mo.  App.  878. 

The  Judgmoit  Is  affirmed.  All  ooneaz; 


THOMPSON  et  aL  v.  LANGAN  et  al. 

(St  Louis  Court  of  Appeals.   Missouri.  March 

1,  1913.) 

1.  Dbbds  (I  1^*>— BuiLDiHe  BB8monoi»- 
"BDazNas&" 

A  restriction  in  a  deed  to  a  city  lot  that 
no  "business"  shall  be  conducted  thereon  pre- 
clndes  the  building  of  a  hoteL 

[Ed.  Note.— For  other  cases,  sea  Deeds,  Gent 
Dig.  S  547;  Dec.  Dig.  >  172.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  915-926;  voL  8,  pp.  7593-7694.] 

2.  Dnns  (S  176*>— BnzLoina  BKsrsicnoif^ 
Annulment, 

The  fact  that,  surrounding  a  district  where 
there  were  building  restrlctioDS,  buildings, 
stores,  and  all  kinds  of  business  had  started 
up  and  the  neighborhood  had  changed,  did  not 
warrant  a  holding  that  the  restrictions  were  no 
longer  enforceable. 

[EM.  Note.— For  other  cases,  see  Deeds,  Gent 
Dig.  li  545,  548;  Dec  Dig.  |  176.*] 

3.  Dkbos  (%  171*)— Buix.DiiTa  BaaTBionoita^ 
"Dwelling  Housk." 

A  restriction  In  a  deed  to  a  lot  tliat 
but  one  "dwelling  house"  boali  be  built  on  such 
lot  precluded  the  building  of  a  tenement  or  flat 
building  containing  several  apartment& 

[Ed.  Note.— For  other  eases,  sea  DeedL  Out 
Dig.  H         537>{>42 ;  Dec.  Dig.  {  171^ 

For  other  definitions,  see  Words  and  Phrasss, 
vol.  8,  pp.  2286-2295;  vol.  8.  p.  7648.] 

4.  Deeds  <|  176*)— Building  Rbstrictions — 
Violation— Ebtoppil. 

In  an  action  to  enjoin  the  vii^tloa  of 
building  restrictions,  where  the  defense  is  that 
the  plaintiffs  Imd  permitted  other  violations  of 
a  similar  nature,  uie  qneetlMi  of  abandaumt 
of  rights  under  such  restrictions  arises,  and  not 
estoppel. 

g:d.  Note.— For  other  cases,  see  Deel^  G«t 
.  H  645,  548;  Dec  Dig.  i  176.*] 

6.  Dbbds  ({  175*)— BuiLDiNe  BMXUOnom— 

Abandonhent. 

The  fact  that  two  flat  buildings  covering 
four  lots  out  of  160,  in  a  district  subjected  to 

building  restrictions  excluding  such  Btmcturea. 
were  erected  S  or  10  years  ago  and  at  a  time  when 
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none  other  of  tiie  preMiit  lot  owners  had  par- 
diased,  does  not  diow  mch  an  abaodonmeDt  of 
tbe  restrictioDB  as  will  preclude  the  present 
owners  from  enforcing  tnem  against  another 
breach  on  different  premises. 

[Bd.  Note.— For  other  cases,  see  Deeds,  Gent 
Dir.  11  545,  548;  Dec  Dig.  |  175.*] 

Appeal  from  St  Louis  Circuit  Court;  Jas. 
B.  WJthrow,  Judge. 

Snlt  by  Alice  S.  Thompson  and  others 
against  William  J.  Ijaugan  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  appeal 
Reversed. 

TUs  suit  WAS  Instituted  by  plalntlffo,  ap- 
pellants ben,  to  mjoln  the  erection  of  an 
apartment  house  first,  then  of  a  hotel  on  two 
lots  in  Hamilton  Place,  the  lots  being  num- 
bers 1  and  2  of  city  block  4542  of  the  dt; 
of  St  Louis,  each  lot  fronting  fifty  feet  on 
the  south  side  of  Yon  Versen  avenue,  by  a 
d^tb  of  a  hundred  and  thlrty-flre  feet,  the 
comer  lot,  lot  number  1,  being  on  tbe  south- 
west comer  of  Von  Versen  and  Hamilton  ave- 
miea.  At  the  time  of  the  Institution  of  the  suit 
Mrs.  Honora  McGowan  appears  to  hare  been 
tbe  owner  of  both  lots  but  since  its  instltu* 
tion  she  conveyed  them  to  one  Robert  W. 
Bidwell,  who  afterwards  conveyed  them  to 
William  J.  Langan,  the  latter  holding  tbe 
title  In  trust  for  Robert  W.  Bidwell  and  Mrs. 
McGowan.  These  were  made  defendants. 
Another  defendant  Charles  E,  Bradley,  Is 
the  trustee  in  a  deed  of  trust  given  upon  the 
property  dnce  the  snlt  was  instituted,  while 
tbe  defendant  Thomas  A.  Bidwell,  while  in- 
terested In  the  property,  as  It  Is  cliarged,  as 
an  owner,  Is  tbe  architect  and  contractor 
for  the  erection  of  the  building  proposed  to 
be  erected  upon  these  lots.  Mrs.  McGowan 
died  pending  this  suit  and  her  death  being 
suggested,  William  J.  Langan  was  made  a 
party  as  executor  of  her  estate,  Ifargaret 
Langan  also  being  made  a  party  and  she 
OS  well  as  the  executor  entered  appearance 
without  process. 

On  tbe  19tb  of  November,  1900.  defendant 
Tbomas  A.  Bidwell,  the  contractor,  took  out 
a  permit  from  the  proper  dty  officer  of  t3ie 
city  of  St  Louis,  for  the  erection  of  an  apart- 
ment or  tenement  building  on  these  lots.  On 
tbe  23rd  of  November  of  the  same  year, 
DlaintUb  caused  a  notice  to  be  served,  ad- 
dressed to  Mrs.  McGowan  and  Thomas  A. 
Bidwell  and  to  all  others  interested  in  these 
lots  1  and  '2,  to  the  effect  that  protest  was 
entered  by  the  parties  represented  In  the 
notice,  some  eighteen  property  holders  In 
Hamilton  Place,  against  the  erection  of  an 
apartment  building  on  the  lots,  further  noti- 
fying them  that  if  an^'  work  was  continued 
on  the  proposed  wectlon  of  sudi  building, 
proceedings  to  enjoin  Its  erection  would  be 
Instituted  in  the  circuit  court  of  the  dty 
of  St  Louis.  On  December  T,  1909,  a  notice 
of  lis  pendens  was  filed  in  Uie  office  of  the 
recorder  of  deeds  of  the  dty,  advising  all 
partlea  interested  in  these  lots  that  a  suit 
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had  been  or  was  to  be  filed  4a  the  circuit 
court  of  tbe  dty  of  St  ZjOqIs,  giving  the 
nature  of  the  salt  Tbls  suit  was  Instituted 
on  the  8th  of  December  and  afterwards,  on 
the  17fh  of  March,  1900,  a  second  notice  of 
lis  pendens  was  filed  to  bring  in  all  parties 
who  had  been  brought  Into  the  case  by 
amendment  as  parties  defendant  an  amended 
petition  having  been  filed  on  the  16tb  of 
March,  1909.  It  further  appears  that  at 
or  about  the  time  of  the  institution  of  this 
suit  Thomas  A.  Bidwell  amended  the  appli- 
cation for  a  building  permit  t>y  substituting 
a  hotel  for  an  apartment  house,  filing  re- 
vised plans  for  that  kind  of  a  structure. 

In  the  amended  petition  upon  which  tibe 
case  was  tried,  it  Is  set  up  that  on  January 
2,  1887,  one  George  W.  Gray  conveyed  to 
Allemand  and  Nelson,  as  trustees  for  persona 
named  In  the  deed,  a  tract  of  ground  there- 
after subdivided  and  known  as  Hamilton 
Place,  with  authority  in  the  trustees  to  sub- 
divide tbe  same  and  dispose  of  Qie  lots  into 
wfaidi  It  might  be  subdivided ;  that  after- 
wards, on  the  24th  of  February,  1887,  these 
trustees  duly  filed  a  plat  of  Hamilton  PlacOi 
subdividing  the  property  Into  streets!  alleys, 
blocks  and  lots.  As  so  laid  off  Hamilton 
Place  was  bounded  on  tbe  north,  In  part  by 
Clemens  Place  and,  In  part,  by  what  Is  called 
Clemois  Place  extension,  on  the  south  by 
Dei  mar  avenue,  on  the  east  by  Hamilton  av- 
enue. In  part  and.  In  part  hy  Clemens  Place 
extension,  and  on  the  west  by  what  was 
then  called  Delmar  but  now  Hodlamont  av- 
enue. Three  streets  extended  through  Hamil- 
ton Place,  running  east  and  west  the  streets 
respectively  Von  Versen,  Clemens  and  Gates 
avenues.  It  was  separated  from  Clemens 
Place  on  the  north  by  a  "road,"  as  it  Is  called 
on  the  plat  The  place  ext«ids  for  three 
hundred  and  thirty-two  feet  along  Delmar, 
along  Von  Versen  for  about  eleven  hundred 
and  twenty  feet  along  Olemens  about  thir- 
teen hundred  and  seventy  feet  along  Gates 
about  eight  hundred  and  flf^  feet  and  along 
the  road  at  the  nortti  about  nine  hundred  and 
sixty  feet  When  we  hereafter  refer  to  Del- 
mar avenue  we  are  referring  to  that  av- 
enue  as  it  Is  now  known  and  designated,  which 
lies  'to  the  south  of  Hamilton  Place,  and  not 
to  the  old  part  of  Delmar  wbidi  ran  along 
the  western  side  of  Hamilton  Place  between 
that  and  the  Wabash  Railroad  Company's 
right-of-way.  Hamllttm  I'lace  as  laid  oot^ 
It  la  averred,  was  laid  oat  as  a  blgh-daas, 
restricted,  residence  dtstrilct  and  to  carry 
out  that  Inteotiou  the  proprietors  conveyed 
all  of  the  lots  In  It  Including  those  now  be- 
longing to  pladntlfls  and  defendants,  sub- 
ject to  certain  restrictions:  First  a  build- 
ing line  was  established,  that  along  the  north 
line  of  Catea  avoanes  being  thirty  feet  from 
that  avenue;  on  the  north  and  sonth  lines 
of  Clemens  and  Von  Versen  avenues,  the 
building  line  was  establisbed  at  forty  feet 
from  ttie  lines  of  those  avenues,  it  being  pro- 
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vlded  tbat  no  tnillding  or  fence  coiiBtrncted 
of  lumber  more  than  two  feet  In  belght  sbonld 
be  erected  between  these  building  lliies  and 
tbe  line  of  tbe  aTennes.  Second,  no  dwelling 
should  be  erected  on  any  lots  In  tbe  place 
whereof  the  main  part  was  less  than  two 
stories  dn  height,  "nor  shall  there  be  erected 
more  than  one  dwelling  on  each  fifty  feet 
of  said  realty  except  on  lots  fronting  on  the 
north  line  of  Delmar  avenne."  Third,  no 
stable,  sbed  or  o^er  building  could  be  erect- 
ed within  ten  feet  of  tbe  rear  line  of  the  lots 
until  the  alley  was  dedicated  In  tbe  rear  of 
than.  Fourth,  "no  dairy,  nor  manufactory, 
nor  trade,  nor  bucdness,  nor  nuisance  shall 
be  conducted  on  or  permitted  to  exist  on 
said  premises  except  on  the  lots  fronting  on 
the  north  line  of  Delmar  avenue  In  said 
block  No.  4542,  wlilch  may  be  used  for  trade 
or  business  purposes,  and  business  houses 
may  be  erected  thereon."  Fifth,  It  is  pro- 
vided that  these  conditions  should  continue 
in  full  force  until  tbe  first  day  of  January, 
1920,  "and  any  violation  of  the  preceding 
conditions,  stipulations  and  agreements  or 
any  part  thereof  by  the  grantee  In  any  and 
each  of  such  conveyances  or  by  any  person 
claiming  or  holding  the  said  pr^iises,  so 
conveyed,  by,  throagh  or  under  such  grantee 
may  be  prevented  by  injunction  or  other 
proper  proceedings  in  court  by  any  property 
owner  In  said  Hamilton  Place."  It  is  furtber 
alleged  in  this  amended  petition  that  these 
conditions,  stipulations  and  sgreements  men- 
tioned were  contained  In  each  and  every  con- 
veyance thereafter  made  by  tbe  trustees  and 
by  those  deraignlng  title  from  them  and 
their  grantees;  that  each  and  every  one  of 
the  conveyances  subsequently  made  contained 
these  restrictions  and  were  duly  filed  of  rec- 
ord and  that  each  and  every  holder  and  own- 
er, including  plaintiffs  and  defendants,  of 
each  and  every  lot  in  Hamilton  Place,  had, 
when  he  purchased  bis  lot,  notice,  actual 
and  constructive,  of  all  these  conditions,  stip- 
ulations and  agreements  above  set  forth,  and 
it  is  avnred  that  they  are  binding  upon  each 
and  every  one  of  them.  It  is  further  averred 
that  defradants  have  purchased  and  are  the 
owners  and  holders  and  interested  either  as 
owners  or  otherwise  In  these  lots  1  and  2, 
of  dty  block  4542,  of  Hamilton  Place,  and 
the  onnership  of  plaintiffs  of  various  lots  in 
that  place  Is  averred,  It  being  further  averred 
that  plaintiffs  and  other  owners  have  erected 
handsome  and  valuable  houses  In  which  they 
reside  on  thdr  respective  lots,  have  pur- 
chased  and  improved  their  lots  in  reliance 
upon  and  have  compiled  in  all  respects  with 
the  provisions  and  conditlona  of  the  deeds  be- 
fore mentioned. 

It  is  charged  that  defendants  Robert  Bld- 
wdl  and  HoDora  McGowan  and  defendant 
William  J.  Langan  had  purchased  and  held 
title  to  these  lots  subject  to  these  conditions 
and  that  defendant  Bradley,  is  trustee 
named  in  a  deed  of  trust  upon  the  property, 
which  had  bera  given  since  tbe  Instltatifm  of 


this  suit  to  secure  payment  of  notes'lwld  by 
parties  unknown  to  plaintiffs,  and  that  de- 
fendant Thomas  A.  Bldwell  IS  interested  in 
tbe  property  as  owner,  contractor  and  ar- 
chitect of  the  building  mentioned,  wbldi  he 
proposes  and  threatens  to  put  up  In  viola- 
tion of  tbe  restrictive  covenants  and  con- 
ditions of  the  deeds,  and  in  defiance  of  tlie 
rights  of  plaintiffs  and  in  disregard  of  the 
negative  easements  and  of  the  covenants 
creating  them,  defendants  are  threateiing 
and  intending  to  erect,  operate  and  nmjijtflin 
more  than  one  dwelling  on  lot  1  and  more 
than  one  dwelling  on  lot  2,  and  to  change  the 
frontage  of  those  lota  In  tills:  That  Oiey 
threaten  to  erect,  operate,  conduct  and  main- 
tain on  these  lots  1  and  2  a  large  tbree-stoiy 
hotel,  apartment  or  tenement  building,  con- 
taining seven  separate  dwellings  on  each 
floor  thereof,  or  a  total  of  twenty-one  sepa- 
rate dwellings  on  said  lots,  six  of  them  and 
parts  of  six  others  being  designed  and  In- 
tended to  stand  upon  and  over  lot  1,  and  nine 
of  them  and  the  remaining  parts  of  the  six 
others  designed  and  Intended  to  stand  upon 
andovwlot  2,  the  building  btfng  designed  and 
Intended  to  be  used  as  a  tenement  and  to  be 
used  by  twoity-one  s^rate  and  distinct  tti- 
trances,  and  to  front  on  Hamilton  avenue  In- 
stead of  Von  Tersm  avenue,  as  required  bj 
the  restrictions  as  to  these  lota  1  and  2,  and 
tbat  defendants  are  Intfmdlng  and  are  threat- 
ening to  create,  operate  and  maintain  a  bud- 
ness  and  nuisance  to  be  and  exist  uptm  these 
lota  1  and  2  In  this,  to-\rlt:  That  they  are 
threatening  to  build,  operate  and  conduct  a 
hotel  or  tenement  house  or  a  row  of  t«ie- 
tuents  or  flats  th^m>n,  and  to  conduct  and 
operate  and  maintain  thereon  (» therein  a  ho- 
tel business  and  the  business  of  renting  out 
suchbulldlngorbnlldlngiandthe  apartments 
or  rooms  thM^  contained  fnr  hire,  which  ts, 
or,  If  permitted,  would  be  not  only  essential- 
ly a  business  enterprise,  entirely'  subversive 
of  the  Intent  and  purposes  for  which  tbe  sub- 
division was  created  and  has  been  so  far 
preserved,  but  a  nuisance  to  these  plaintiffs 
and  to  all  the  residents  of  Hamilton  Place 
and  to  all  the  owners  of  property  therein. 
Charging  further  that  this  contemplated  erec- 
tion is  an  Invasion  of  tbe  rlgbta  of  plalnUfts 
and  will  cause  great  and  irreparable  dam- 
age and  nuisance  to  them  In  the  depreciation 
of  value  of  their  property  and  that  the  In- 
jury will  be  irreparable  and  continuing,  un- 
less restrained  by  the  court,  and  that  It  will 
not  be  of  such  a  character  as  will  sustain  an 
action  at  lew  and  tbat  It  cannot  be  compen- 
sated for  in  damages,  and  averring  that  at 
tbe  time  this  amended  petition  was  flled  no 
work  had  been  done  by  defendants  or  either 
of  them  or  by  any  of  tbelr  contractors  or 
subcontractors  toward  the  erection  of  the 
above  described  building,  except  that  some 
excavation  had  been  made  for  the  purpose 
of  erecting  said  building  and  that  since  that 
time  defendants,  their  contractors,  subcon- 
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tractors  ,itnd  agents  hare  finished  excavating 
for  the  building  and  hare  proceeded  with  the 
erection  of  the  ^pundatlon  thereof  and  a  part 
of  the  bri<^  work  thereof,  so  that  the  build- 
ing Is  now  constructed  up  to  the  first  floor, 
and  that  the  construction  of  this  building 
continued  until  on  May  23,  1910,  since  which 
time  no  further  work  has  been  done  thereon; 
that  the  structure  covers  almost  entirely 
these  lots  1  and  2,  except  that  portion  there- 
of north  of  the  forty-foot  building  line,  and 
that  since  the  23rd  of  May,  1910,  work  has 
apparently  been  abandoned  In  the  erection 
of  this  building  and  building  material  has 
been  left  scattered  on  other  parts  of  the  lot 
and  Its  present  condition  Is  unsightly  and  by 
Its  aiq;>earance  Is  a  damage  to  the  other  prop- 
erty in  the  subdivision  and  because  of  Its 
unsightllness  and  neglected  appearance,  and 
becanae  in  its  presoit  condition  it  afloids  a 
lurking  place  for  undesirable  persons  who 
may  come  into  the  nelgbborhood.  It  has  be- 
come a  nuisance  and  la  furttawmon  In  viola- 
tion oi  the  conditloQB  and  restrlctltnu  impos- 
ed oa  the  lots,  and  arerrlng  that  plaintiffs 
are  ramecUleaB  in  uiy  action  at  law,  the  facts 
as  aforesaid  b^ng  reviewable  only  Ip  equity, 
au  injunction  is  prayed  for  restzalning  de- 
fendants, eta,  ttwD  erectlns,  conducting, 
operating  or  maintaining  or  caoslng  to  be 
erected,  omdncted,  operated  or  maintained, 
a  bot^  apartment  or  tenement  buildli^  on 
theee  lota  1  and  2,  or  <tf  any  otbor  structure 
or  building  in  violatton  of  the  terms  and  con- 
ditions and  covenants  of  the  deeds  before 
referred  to;  that  defendants  be  ordered  and 
required  to  remove  from  the  lots  any  por- 
tion of  the  proposed  building  whlcb  lias  al> 
ready  been  erected  or  shall  thereafter  be 
erected  thereon  and  for  such  other  and  fur- 
ther relief  as  in  equity  and  good  conscience 
they  may  be  entitled. 

The  answer,  after  a  general  dental,  sets 
ap  that  Gates  avenue  Is  a  public  street  In 
the  city  of  St.  Louis,  running  from  Hamilton 
avenue  on  the  east  to  Hodlamont  avenue  on 
the  west,  traversing  part  of  the  land  situated 
In  and  forming  a  part  of  Hamilton  Place; 
that  on  part  of  the  land  fronting  on  Oates 
avoiue  and  between  these  boundaries  above 
g^ven,  there  have  been  erected  and  standing 
for  a  long  period  of  time,  by  and  with  the 
knowledge  of  i^lntlffs,  and  on  land  forming 
a  part  of  Hamilton  Place,  certain  flats  or 
apartment  houses;  that  each  of  the  flats 
contains  two  separate  flats  and  that  each 
at  than  Is  erected  upon  a  lot  fronting  fifty 
feet  on  Chtes  avmue  in  Hamilton  Place,  and 
that  the  fact  of  the  erection  of  these  flats 
was  known  to  plaintlfEs  at  the  time  said  flats 
vrete  orected.  It  la  fnrthor  averred  that 
Clemens  avenue  is  a  public  street  of  the  city, 
running  from  Hamilton  avenue  on  the  east 
to  Hodlamont  on  the  west,  and  that  aa  this 
aTune  four  flats  ox  apartment  bouses  have 
been  erected,  eadi  ctmtalnlng  two  separate 
SatB  and  eadt  building  erected  upon  a  fifty 


foot  lot  on  Qemens  avenue,  and  that  the 
fact  of  the  erection  of  said  flats  was  knowii 
to  plaintiffs  herein  at  the  time  tbese  flats 
were  erected;  that  on  Von  Versen  avenue, 
a  public  street  running  eastwardly  and  west- 
wardly  from  Hamilton  on  the  east  to  Hodla- 
mont on  the  west  and  within  those  bounda- 
ries crossing  Hamilton  Place,  there  have  been 
erected  and  are  now  standing  two  flats  sit- 
uated immediately  across  the  street  from 
the  lots  1  and  2,  formerly  owned  by  Mrs.  Mc- 
Gowan,  upon  whldi  the  building  complained 
of  in  f^intlfrs  petition  la  In  course  of  erec- 
tion; that  each  of  these  fiats  or  apartment 
house  buildings  contain  two  separate  flats 
and  that  eaiA  of  these  flats  was  erected  on 
a  lot  having  a  front  of  fifty  feet  on  Von 
Versen  avenue  and  that  the  fact  of  their 
erection  was  known  to  plalntlflSs  at  tbe  time 
of  tb^  erection ;  that  on  tbe  rear  or  nortb- 
wn  part  of  tbe  lot  fronting  <m  Ton  T«sen 
avenue^  lUion  whlcb  these  flats  hare  berai 
erected,  tiiere  has  also  been  erected,  and  as 
now  used,  a  separate  dwelling  fronting  im 
Hamilton  avenue.  Defendants  further  state 
that  none  of  tbe  plaintiffs  complained  ot  the 
erection  of  the  flats  above  described  as  bo* 
ing  situated  hi  Hamilton  Place  at  the  time, 
of  their  being  placed  there,  nor  have  the 
plaintiffs  or  any  one  of  them  complained  of 
the  flats  being  used  In  that  subdivision  since 
their  erection;  that  they  have  been  erected 
and  used  by  and  with  the  knowledge  of  plain- 
tiffs for  a  long  period  of  time,  to-wlt,  fOr  a 
period  of  ten  years  and  that  pliUntlffo  and 
each  of  them  have  acquiesced  In  and  consent- 
ed to  the  use,  and  that  by  such  consent  and 
acquiescence  they  were  and  are  now  guilty 
of  laches  and  estopped  from  setting  up  and 
claiming  tbe  benefit  and  enforcement  of  the 
covenants  of  the  restriction  set  out  in  the 
petition.  It  was  further  averred  that  the 
character  of  the  neighborhood  and  of  the  im- 
provements forming  Harallton  Place  and  Im- 
mediately around  It  have  competely  changed 
and  altered  since  the  establishment  of  the 
Place,  and  of  the  covenants  and  restrictions 
set  out  in  plaintUts'  petition,  in  this:  That 
a  large  number  of  flats  or  apartment  house 
buildings  have  been  erected  In  the  subdivi- 
sion and  in  the  neighborhood  immediately 
surrounding  It  and  Immediate  across  from 
the  building  complained  of;  that  on  Hamil- 
ton avenue  on  the  east  there  have  been 
erected  two  large  apartment  houses  or  build- 
ings, one  firontlng  on  Hamilton  avenue  and 
the  other  on  Von  Versen  avenue;  that  on 
Hamilton  and  Delmar  avenues,  immediately 
in  the  rear  of  the  land  upon  whlcb  the  build- 
ing complained  of  te  In  course  of  construc- 
tion, there  is  situated  a  building  designed 
and  intended  to  be  used  and  operated  as  a 
saloon,  and  that  the  building  which  defend- 
ants proposed  to  erect  is  not  violative  of  any 
of  the  covenants  of  restriction  before  men- 
tioned and  will  be  an  ornament  and  Improve- 
I  ment  to  tbe  neighborhood.   It  la  farther  set 
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ap  In  Uie  annrar  tbat  the  balldlng  contem- 
plated Is  Incomplete  because  of  tbe  fact  and 
solely  because  of  tbe  tact  of  the  pendente  of 
Uils  salt  and  of  the  attempts  plalntlffB  have 
made,  directly  and  taullceetly,  to  preroit  do* 
fenduits  from  maMng  a  bnildlng  loan  upon 
tbe  premises  for  the  purpose  of  completing 
the  bnlldli%  and  finally,  tt  Is  averred  tbat 
by  reason  of  tbe  change  in  the  neighborhood 
and  of  the  pnq)erty  composing  and  fcmning 
Hamilton  nace  since  It  was  oeated  and 
the  comrenants  of  restriction  established.  If 
tb«y  were  now  enforced  it  wonM  amount 
to  conflscatlon  «C  tbe  pn^ioty  of  defendants 
and  it  would  not  be  equitable  to  esifoiGe  tbam 
a^lrnst  defendants  in  this  suit  , 

This  was  r^led  to  and  tbe  cause  heard 
before  the  court  wbo^  after  taking  It  andw 
adrisement,  found  tm  and  entered  a  Judg- 
ment in  favOT  of  defendants.  Prom  this 
plalntUTs  taSTe  duly  perfected  their  appeal. 

Evidence  was  Intrbdaced  by  the  sereral 
parties  along  tbe  lines  of  the  pleadings.  It 
appears  that  no  business  building  of  any 
kind,  or  bvlldiiig  in  which  any  business  was 
to  be  carried  on,  has  ever  been  erected  on 
any  of  the  lots  tat  Hamilton  Place,  except- 
ing, however,  along  the  line  ot  Delmar  ave- 
nue. 

It  was  agreed  between  counsel  that  on  lots 
1  and  2  of  block  4241,  each  having  a  front 
of  fifty  feet  on  the  south  side  of  Clemens 
avenue,  two  separate  buildings  have  been 
erected,  each  containing  four  flats  or  apar^ 
ments;  that  on  lot  48,  ot  block  4241,  the 
northeast  comer  of  Von  Versen  and  Hamil- 
ton avenues,  a  flat  or  apartment  building 
ctmtaiDlng  four  apartments  bad  been  erected, 
and'  in  the  rear  of  this  lot,  but  fronting  on 
Hamilton  avenue,  a  small  frame  dwelling 
had  been  erected.  These  flats  are  directly 
opposite  the  comer  lot  of  defendants,  that 
is  to  say  lot  1.  These  are  testifled  to  be  the 
only  flats  In  Hamilton  Place  and  were  erect* 
ed  while  the  conditions  t>efore  msitloned 
were  in  force  as  to  Hamilton  Place. 

A  witness  who  had  lived  in  the  city  about 
forty  years  and  within  tbe  Immediate  vicin- 
ity of  Hamilton  avenue  about  twenty-two 
years,  and  who  liad  beea  a  munber  of  the 
flrm  who  handled  the  sale  of  the  subdivision 
and  disposed  of  the  lots,  testifled  that  whm 
these  flats  were  erected  the  majority  of 
plalntUIk  did  not  even  own  the  lots;  that  the 
lots  in  Hamilton  Place  had  bean  transferred 
and  re-transferred  before  they  got  into  the 
hands  at  the  present  owners,  who  had  im- 
proved them,  and  that  he  did  not  beUeve  any 
of  the  plalntlfEs  were  living  there  at  the  time 
these  flats  wm  erected;  that  most  of  the 
houses  Ui  Hamilton  Place  have  not  been  built 
to  exceed  five  or  six  years.  The  flat  build- 
ings on  tlie  south  side  of  caemens  avraue 
were  erected  about  eight  years  ago  and  were 
the  first  buildings  erected  on  that  avenue. 
Tlie  apartment  house  on  the  northwest  cor^ 
n«r  of  Hajnllttu  and  Von  Versen  and  Ou 


frame  house  in  the  rear,  had  been  Mtt  about 

ten  years  before  the  trial. 

Another  witness  testified  that  aU  the  new 
buildings  In  Hamilton  Place  are  bri^  eort- 
Ing  from  |9B00  np  and  mostly  occupied  hy 
the  owners.  Borne  of  tiie  old  dweUlngs  are 
frame  and  in  a  good  many  places  Shade 
trees,  shrubbery  and  fiowers  have  been  set 
out,  the  place  havliv  been  Improved  and  oc- 
cupied with  homes.  There  are  flats  and 
hotds  on  inoperty  adjoining  Hamilton  Place 
to  the  east  and  north  and  a  street  car  track 
mns  altmg  Hsmilttm  avenue  the  wh^wldUi 
of  the  plaoe.  The  flate  and  hot^  are  In 
GImens  Place  or  C9enmu  nace  eztensiim, 
not  la  Hamiltm  Place,  and  are  in  what  is 
generally  called  the  Otbanne  district,  but 
vrtth  the  exception  ut  the  two  flats  before 
mentioned,  no  flats  or  buHOlngs  other  than 
resldenceB  have  ever  been  bnllt  in  Hnioilton 
Plaoe  save  as  befMe  stated  on  the  nntb  side 
of  IMmar  avenufc 

A  wttness  testified  that  when  the  first  ot 
tbmo  flats,  built  some  ten  years  ago,  was  put 
up,  thwe  had  been  stnne  protest  against  it 
but  before  any  action  could  be  takoi  the 
building  had  reached  over  a  story  In  hdgfat 
and  the  parties  concluded  that  it  was  too 
late  to  attempt  to  do  anything.  Cleinens 
Place  and  Its  ext^islon  had  been  under  build- 
ing restrictions  but  these  restrlotiona,  by  the 
terms  of  the  deeds  creating  them,  expired  In 
1905,  so  that  firom  that  time  on  there  have 
been  no  building  restrictions  in  donens 
Place  or  its  extension.  Tbere  does  not  ap- 
pear to  liave  been  any  building  restrictions 
on  any  of  the  property  east  of  Hamilton  ave- 
nue. Hamilton  Place  Is  divided  into  about 
a  hundred  and  fifty  lots.  On  tbe  plat  in  evi- 
dence the  dty  blocks  are  marked  as  4S39, 
4S40,  4&41  and  4542,  but  in  the  abstract  these 
blocks  aie  aU  referred  to  as  42S9,  4240,  4241 
and  4242.  As  we  understand  it  they  ref^  to 
the  same  l^o<^8  and  the  nambers  have  been 
used  Indiscriminately,  whether  by  misprint 
or  whether  the  numbers  of  tbe  blocks  In 
Hamilton  Place  are  different  from  the  num- 
bers of  the  dty  blocks,  we  are  not  advised. 
The  original  projectors,  or  thetr  trustees, 
after  layii^  out  Hamilton  Place,  sold  a  num- 
ber of  lots,  some  thirty-three,  all  conveyed 
under  the  restrictions  to  individual  pnr- 
diasera,  and  by  deed  recorded  May  26,  1S87, 
the  trustees  conveyed  ail  of  the  remaining 
lots,  about  a  hundred  and  seventeen,  to  one 
Culvin  F.  OoUins.  It  is  from  GoUins  that 
the  sulMequeat  titles  to  all  of  these  lots^  In- 
cluding those  of  plalntlfTs  and  deftendants  are 
deralgned. 

While  this  is  as  brief  a  summary  ot  the 
rather  voluminous  pleadings  and  evidence  in 
the  case  as  it  Is  possible  to  make^  it  is 
thought  to  be  Buakciait  to  presoit  the  points 
around  wUdh  the  oontroveray  tuma 

Taylor  ft  Hayer,  ot  St.  Louis,  tar  appel- 
lants. Vital  W.  Oaresche  and  John  P. 
Leahy,  boQk  of  St  Louis,  for  respondents. 
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BKZNOLDS,  P.  J.  (after  stettng  the  facts 
u  aboT^.  [1]  We  bare  no  IndJcatLon  of  the 
theory  upon  which  the  learned  trial  court 
dlflpoeed  of  the  case,  other  than  aa  afford- 
ed by  a  ntUiv  that  he  made  when  a  vrltneas 
waa  bttag  croaHxamiaed  by  oonnael  tor  de- 
fendanta,  whldi  appears  la  the  abstract 
That  witness  was  asked  whether  a  suit  for 
Injunction  had  been  brought  to  enjoin  the 
erection  of  the  two  sroaps  of  flats  mentini- 
ed.  Thla  was  objected  to  aa  InunatraU, 
wberenpon  the  court  remarked :  "Where  yon 
stand  by  and  see  reetricCtona  of  that  kind 
repeatedly  violated  and  make  no  effort  to 
restrain  than  by  law  It  practically  wipes 
out  the  reatrictlona.  He  may  answer  that 
because  Ougr  lAead  yon  were  esti^iped  by 
your  condnct  I  will  rec^Te  it  subject  to 
the  objection.**  'So  this  plaintiff  duly  ex- 
cepted. The  eridence  shows  that  when  the 
contractor,  me  of  Qie  defendants,  acting 
for  the  owners^  bad  taken  out  a  iminlt  for 
the  erection  of  the  building,  it  waa  then  tbe 
plan  to  erect  flats  or  apartment  boosea  on 
these  two  lota;  that  afterwards  thla  was 
dianged  and  a  permit  taken  out  to  erect  a 
bot^  and  the  contractor  proceeded  to  do 
that.  That  this  proposed  building.  If  Intend- 
ed for  flats  or  an  apartment  house,  would 
bare  violated  the  restriction  against  erect- 
ing more  than  one  dwelling  on  each  fifty- 
foot  lot,  is  clear.  From  six  to  nine  distinct, 
aeparate  '^welUngB"  or  flato  or  apartments 
were  proposed  to  be  erected  on  the  lots,  with 
no  line  between  corresponding  to  the  line 
between  the  lots.  If  designed  for  a  hottf 
and  Intended  for  the  carrying  on  of  the 
botel  bustoess  In  It,  wbUe  a  dngle  struc- 
ture^ that  It  was  a  violation  of  the  restric- 
tion against  the  erectlcm  or  malntolnlng  of 
a  bnildlng  for  conducting  business  therein, 
la  also  dear.  Either  of  ttaese  Is  In  violation 
of  the  covenante  in  these  deeds.  As  to  the 
botel,  the  queaticm  is  settled,  so  far  as  our 
court  ia  concerned,  by  what  is  decided  in 
Kitchen  t.  Hawley.  ISO  Mo.  App.  407,  181  S. 
W.  142.  niere  the  restriction  against  build- 
ings, among  others,  waa  that  no  dwelling 
house  less  than  two  stories  tOgh  could  be 
erected  thereon,  and  that  not  more  than  one 
Bucb  dwelling  house  could  be  erected  on 
eadi  fifty-foot  front  of  the  lot  Commenting 
on  these  restrictions.  Judge  Nortoni  says,  at 
page  904  of  100  Mo.  App..  at  page  144  of  131 
8.  W. :  "But  there  is  no  word  to  be  found 
in  this  provision  which  says  tliat  no  build- 
ing other  than  a  dwelling  house  may  be  con- 
atructed.  It  la  entirely  clear  that  if  dwell- 
ing bouses  are  constructed  on  the  property 
conveyed,  then  they  most  conform  to  the  re- 
qairements  above  stipulated.  The  fourth 
anbdivision  Inhibits  the  construction  of  any 
stable,  shed  or  outhouse  nearer  than  one 
hundred  feet  to  a  public  driveway.  The 
fifth  subdivision  la  levelled  against  any  nui- 
sance, livery  stable  or  mannfocturing  estab- 
Itahment  of  any  kind.  The  words  employed 
by  tbe  grantw  wtUi  reveet  to  tbeae  nurftara 
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are  general  aM  tvneptag,  indeed,  but  they 
do  not  operate  to  proliildt  a  botel  fUr  snch 
Is  not  per  se  a  nuisance,  and,  at  course,  not 
a  livery  stable,  nor  a  manufacturing  estab- 
liabment  The  sixth  Bid)diviBlon  InbtbUs  the 
coaatructton  or  use  of  any  grocery  stem,  bar 
tomn  or  bnatneaa  i^ce  for  the  ba^ln  and 
sale  of  any  kind  at  merdiandise.  If  this 
restriction  were  general  In  terms  and  level- 
led ME>liist  any  buaineaa  idace^  of  oonrae^  it 
would  exclude  a  hotel,  tor  audi  Is  a  busi- 
ness place^  in  a  way;  but  It  ia  to  be  observe 
ed  that  tlu  reatrlctlon  la  levelled  against 
such  tnndness  places  only  aa  th^  are  occu- 
pied for  the  bargain  and  sale  of  any  kind 
of  mwdiandlae;  that  a  hotel  la  not  audi  a 
bualnesa  place  Is  certain.  The  Implication 
la  dear  that  buaineoa  places,  otti»  than 
grocery  stores,  bar  ronns  or  sndi  as  are  oc- 
cupied tor  the  bargain  and  sale  of  merdian- 
diae^  are  not  wltoln  the  terms  ct  the  reatrlo- 
tion;  for  sndi  restrictlonB  are  to  be  coo- 
atrued  strictly  in  favor  of  the  free  use  of 
property  unless  the  context  of  the  instru- 
ment diadoaea  an  Intentttm  to  the  Cfmtrary." 

So  far  then  as  this  suit  seeks  to  enjoin 
the  erection  of  a  building  to  be  occupied  and 
conducted  aa  a  hotel,  the  petition  aeto  out 
a  good  cauae  of  action  and  the  evidence  sna- 
tains  b^(md  cavil  the  tact  that  the  flnal  In- 
tentiw  in  the  erectlm  of  thia'  building  waa 
to  erect  a  building  in  whidi  the  businesa  ct 
hotel  keeping  was  to  be  carried  on.  That 
the  restricting  against  the  erection  of  any 
bulling  cm  the  isemlaes  was  Intended  to  be 
general  and  not  particular— intended  to  In- 
hibit any  and  all  kinds  of  "bnsineaa"  is  made 
manlfeat'  from  the  language  employed  aa  to 
Ibe  lots  In  Hamilton  Place  fronting  on  Del- 
mar  avenue.  Aa  to  those  lota  It  is  express- 
ly provided  that  buildings  there  erected 
mii^t  be  used  for  trade  or  business  purposes 
and  bushwss  houses  might  be  erected  there- 
on. In  so  far  then  as  concerns  the  erection 
of  a  building  to  be  used  aa  a  hotel,  there 
can  be  no  question  that  a  building  for  such 
purposes  cannot  be  erected  aa  long  as  tliese 
negative  covenants  are  In  force,  that  Is,  nn- 
tn  the  year  1020^  and  as  to  that  the  learned 
trial  court  was  In  error  in  refualng  the  in- 
Jnnctlon  i^alnat  Ita  erection. 

[t]  But  It  Is  claimed  that  the  general  plan 
upon  wbidi  Hamilton  Place  was  laid  out  and 
the  gmeral  object  of  ita  creatiim  had  been 
abandoned  and  that  conditions  in  the  neigh- 
borhood had  dianged,  and  that  therefore,  all 
of  the  restrictions  fell  In.  We  considered 
both  of  these  questions  In  Spabr  v.  Cap^  148 
Mo.  App.  114,  122  S.  W.  379,  and  again  in 
Nod  V.  HUl,  168  Mo.  App;  426,  188  S.  W. 
864.  In  the  laat  named  case,  aa  here,  it 
was  in  evidence  that  on  adjoining  atreets, 
and  acroes  the  same  street,  there  were  no 
restrictions,  that  there  were  stores  and  shops 
across  that  and  on  atreeta  running  to  the 
north  of  and  bordering  on  the  restricted  lo- 
cality, the  restricted  section  covering  but 
vm  dty  block ;  la  short,  that  outside  of  the 
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restricted  district  business  lisd  grown  up 
and  the  nel^borhood  bad  cbanged.  We  held 
In  each  of  those  cases,  as  in  others  referred 
to,  that  these  facts  did  not  pnt  an  end  to 
the  restrictions.  We  hold,  on  the  applica- 
tion of  those  pilndples  to  the  facts  here, 
that  the  restrictions  here  Invoked  are  not 
removed  by  reason  of  any  change  ot  coidl- 
ttons. 

The  next  question  for  consideration  Is, 
whether  the  fact  that  flats  or  apartment 
booses  have  been  erected  on  four  of  the  lots 
within  the  boundaries  of  Hamilton  Place  and 
while  the  restrictions  prohibiting  more  than 
one  dwelling  on  each  fifty-foot  lot  are  in 
force,  Is  an  abandtnunent  of  that  restriction 
and  throws  Hamilton  Place  open  fbr  oon- 
stnuHion  ot  any  kind  ot  a  building,  no  mat^ 
ter  tbr  whit  purpose  designed.  For  it  the 
e<niteotlon  of  respondents  Is  sound,  that  must 
be  tbe  result.  It  Is  true  that  respondents 
bave^  fbr  tbe  present,  a.PDSxaiajt  abandoned 
their  wlglnal  design  ot  erectb^  an  apartment 
bouse  and  were  proceeding,  when  halted  by 
the  Institution  of  this  suit,  to  erect  a  botel, 
but  tb^  claim  that  these  flate  or  apartment 
bouses  baling  been  erected  and,  so  flsr  as 
appears,  without  st^  having  been  taken  to 
prevent,  fbe  restriction  confining  tbe  bnfld- 
Ings  to  dwellings  bas  beoi  abandoned. 

[Ij  That  an*  apartment  house  or  flat,  is  not 
a  dweUing  bouse,  and  that  tbe  (Section  of 
fiats  within  the  boundaries  of  Hamilton 
Place  Is  In  violation  of  tbe  oonvenant  pro- 
viding that  no  dwelling  shall  be  erected  on 
said  really  whereof  the  main  part  is  lesa 
than  two  stories  In  belg^^  nor  shall  ttiere  be 
erected  more  than  one  dwelling  on  each  fifty 
foot  of  said  realty,  except  on  lots  fronting  on 
the  north  line  of  Delmar  avenue,  has.  as  we 
think,  been  settled  by  the  dedslon  of  onr 
court  In  Sanders  v.  Dixon,  114  Mo.  App.  229, 
88  S.  W.  677.  There  our  coi^  bad  before 
it  the  restrictions  In  the  deeds  under  which 
Clemens  Place,  the  place  or  subdivision  Im- 
mediately north  ot  Hamilton  Place,  bad  been 
conveyed.  Reading  that  case,  It  appears 
that  the  restrictive  covenants  are  practically 
word  for  word  as  those  now  before  ns,  the 
only  material  difference  between  them  being 
that  here  the  covenants  are  to  ran  until  1920; 
there  they  ran  to  1906. '  In  a  very  careful- 
ly considered  opinion  by  Judge  Goode,  it  Is 
held,  all  of  the  Judges  of  our  court  concur- 
ring, that  a  covenaot  In  a  deed  providing 
that  the  grantee  shall  not  erect  more  than 
one  dwelling  on  each  lot  conveyed,  was  vio- 
lated by  the  erection  of  a  flat  or  apartment 
house.  In  that  ease  and  after  a  considera- 
tion of  all  the  authorities  determining  what 
Is  a  dwelling  bouse,  the  discussion  commenc- 
ing at  page  247  of  114  Mo.  App.,  at  page  582 
of  89  S.  W.,  Judge  Goode,  quoting  the  def- 
inition given  of  a  dwelling  by  the  Supreme 
Court  of  Illinois,  In  Hutchinson  v.  Clrlch, 
145  111.  336t  34  M.  B.  656.  21  L.  B.  A.  391, 
dedinea  to  follow  that  and  like  decisions 


and  adopts  that  announced  by  tbe  Soprrane 
Court  of  New  Hampshire  In  Olllis  t.  Bailey, 
21  N.  H.  149,  as  "the  moat  apposite  and  best 
reasoned"  of  the  cases  in  which  a  definition 
of  tbe  word  "dwelling"  had  been  attempted. 
In  GiUis  V.  Bailey  the  covenant  regarding 
the  property  was  that  only  one  sln^  dwell- 
ing honse,  with  sheds,  bam  and  other  out- 
buildings required  for  the  use  of  tbe  same 
shfiuld,  for  twenty  years  of  tbe  date  of  the 
conveyance,  be  placed  on  the  lot.  Tbe  pnr^ 
chaser  built  a  bouse  two  stories  in  h^i^t 
designed  to  accommodate  three  families  but 
fitted  up  for  and  actually  occupied  by  six 
tamilles.  Tbe  question  In  decision  was  tbe 
meaning  ot  tbe  phrase  *^ingle  dwelling 
bouB^**  and  it  was  de<dded.  In  effect,  to  mean 
a  building  Intended  and  constructed  for  the 
use  of  one  temily.  The  Supreme  Court  of 
New  Hampshire  beld  that  the  structure  ac- 
tually aected  was  three  separate  and  three 
distinct  rertdenoes  and  dwelllnss  ai^  was 
In  violation  of  and  worked  to  defeat  Uie  pui^ 
poses  ot  the  covenants.  Titis  decision  of  our 
court  Is  conclusive  as  to  Ibe  question  that  tihe 
erectbm  of  eltber  apartments  or  flats,  ts  In 
violation  ot  the  covenant  In  these  deeds 
against  tbe  erection  ot  more  than  a  aingle 
dwellliv  on  one  lot 

[4]  Counsel  for  respondents  Invoke  tbe  doe- 
trine  ot  esti^pel.  (3ases  of  tbls  character  do 
not  rest  on  estoppel,  and  It  Is  dear  that  lume 
of  the  elonentB  of  esttVP^  preamt. 
Tbej  must  rest  on  the  question  of  abandon- 
ment TIat  was  tbe  case,  to  Illustrate,  In 
Scharer  v.  Pantler,  127  Ho.  App.  433,  105  S. 
W.  668.  There  a  building  line  was  ii^iosea 
upon  all  tbe  Iota  but  with  the  creation  of  the 
place  or  laying  out  of  tbe  tract  <hi  which  this 
bulldli^  line  was  imposed,  the  creator,  tlie 
party  who  instituted  and  Inserted  in  her 
deeds  the  requirement  of  a  building  line,  at 
one  and  tbe  same  time  violated  It  by  building 
over  that  line,  erecting  two  bouses  within 
and  nearer  to  the  twentj-five  foot  line  and 
the  line  of  the  street,  idadng  th^  ten  feet 
over  this  building  line,  and  while  In  subse- 
quent deeds  she  called  tor  the  building  line 
of  twenty-five  feet,  in  point  of  fact,  without 
objection  from  her  or  anyone  dse^  parties 
built  following  her  buildings,  ten  feet  over 
this  twenty-five  foot  line.  When  another 
parly  subsequently  undertook  to  go  beyond 
this  t«i  foot  line  and, build  closer  to  tbe 
street  line,  some  of  these  parties  who  had 
themselves  violated  this  building  line,  at- 
tempted to  enjoin  the  contructlon,  not  mere- 
ly beyond  tbe  ten  foot  line  but  against  the 
original  twenty-five  foot  line.  Onr  court  held, 
not-that  they  were  estoiH>ed  by  their  action, 
but  that  the  acts  of  the  original  grantor  who 
had  Imposed  the  bnlldlng  line,  and  ot  her  im- 
mediate grantees,  showed  conclusive  that 
there  was  an  abandonm^t  of  the  restrictions 
pro  tanto.  that  is  so  far  as  they  prescribed  a 
building  linew  That  not  on  the  prlnci^  of 
eston^  but  on  the  prind^e  ot  abandonmrat 
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[I]  These  two  sets  of  flats  were  built  on 
four  ont  of  the  one  hundred  and  fifty  Iota  In 
Hamilton  Place,  one  Bet  some  ten  years  and 
the  other  eight  years  prior  to  the  institution 
of  this  snit,  and,  as  the  testimony  tends  to 
show,  all  of  them  weeted  Booie  time  before 
any  of  the  present  owners  and  residents  in 
Hamilton  Place  had  acqolred  any  rights  in 
It.  The  testimony  is  overwhelming  that  as 
to  all  of  the  numerons  dwellings  which  within 
the  past  five  or  six  yeore  hare  been  pnt  up  in 
Hamilton  Place,  each  and  an  of  the  restric- 
tions of  the  de^  B8  to  the  character  of  the 
buildings  have  been  strictly  complied  with. 
Not  only  these  i«esent  plaintUCB  but  all  other 
owners  and  reeldenta  in  the  place  bbto  those 
who  put  vp  the  flats,  have  oonaldered  them- 
■dves  booDd  by  this  restriction  and  limita- 
tion as  to  dweUings  and  have  cinnpUed  with 
It.  On  oonsldtfatlott  of  the  fiicts  here  in  evi- 
dence we  are  not  ifmpunA  to  bold  that  there 
was  an  abandonment  of  Cbme  parts  of  the 
covenants  and  restrictions  contained  In  the 
deeds  against  the  erection  of  more  than  one 
dwetllag  on  each  flfty  foot  lot  The  vast  ma- 
Jorltr  of  the  owners  In  the  Place  have  ob- 
served them.  Defendants  pnrcbased.  took 
and  hold  tiuix  lots,  recently  acquired,  with 
full  knowledge  of  them.  All  of  the  paxttos 
claim  under  a  common  source  of  title;  the 
restxlctlms  are  comm<m  to  all  of  them;  all 
purchased  with  notice  of  them,  even  the  own- 
ers ttf  the  lota  hen  In  dispute.  The  deeds  all 
a]H>ear  to  have  been  recorded,  and  as  said  by 
oar  Snpreme  Conrt  in  Litehfleld  v.  Boogher, 
2S8  Ho.  472,  loC  Ctt  478,  142  8.  W.  802,  903, 
following  King  V.  St  Louts  Union  Trust  Co., 
226  Mo.  361.  126  S.  W.  415.  "a  grantee  in  a 
deed  creating  an  easement  over  the  granted 
pr«nisee  by  Its  acceptance  becomes  iwnnd 
by  all  its  restrictions,  reservations  and  ex- 
ceptions. In  other  words,  one  who  acquires 
title  through  a  deed  expressly  reserving  a 
ri^ht  of  way  through  the  land  Is  estopped  by 
the  deed  from  denying  the  existence  of  the- 
right  of  way." 

When  defendants  took  their  deeds  to  the 
premises,  they  surely  knew  that  notwith- 
standing the  presence  of  these  flats  on  four 
lots,  all  the  other  owners  in  Hamilton  Place 
regarded  this  restriction  as  In  force;  their 
eyes  told  that;  any,  even  the  most  casual, 
inquiry  would  have  shown  It  It  would  be 
against  all  fair  conduct  against  equity,  to 
allow  them  to  defeat  all  the  other  owners  of 
lots  in  the  place  on  such  slight  grounds.  On 
the  old  maxim  even,  sic  utere  tuo  ut  allennm 
non  liedas,  they  should  be  estopped  from  de- 
stroying the  underlying  idea  upon  which 
Elamllton  Place  was  laid  out;  that  Is,  to 
make  it  a  place  for  homes,  private  dwellings, 
to  the  exclusion  of  business.  We  have  no 
such  case  here  as  presented  in  Scliarer  v. 
Pantler,  supra,  in  which  it  aroears  that  the 
grantor,  the  very  person  who  bad  imposed 
the  restrictiona  by  deed,  h^self  disregard- 
ed the  building  line,  by  building  outside 


of  it  and  this  done,  practically  contempo* 
raneously  with  the  imiKtsitlon  of  that  line 
by  deed.  If  the  doctrine  of  eatopp^  Is 
to  be  invoked  and  apKdied  here,  it  would 
seem  that  it  arises  as  against  defendants,  not 
against  plaintiffs.  If  one  of  the  defendants 
is  correctly  quoted,  when  notified  that  he 
must  not  erect  flats  or  a  hot^  on  these  lots, 
he  said  that  if  he  was  Bt<^>ped  from  diat  he 
would  roof  the  walls  over,  as  fbsa  oected, 
and  let  the  pronlses  to  objectionable  tenants. 
The  building  was  then  about  one  story  high. 
We  are  not  inclined  to  believe  that  even  U 
he  said  this,  he  said  it  seriously.  To  have 
roofed  In  sndt  a  building,  would  bring  It  In 
conflict  with  the  restrictions  which  provide 
that  no  building  less  than  two  stories  high 
should  be  erected  on  these  lots. 

We  ther^ore  b<dd  that  the  decree  In  this 
case^  In  finding  for  defendants  and'  dismiss- 
ing plaintiff^  cas^  is  erroneous. 

The  Judgment  of  the  circuit  court  must  be 
reversed  and  the  cause  remanded;  remand- 
ed, not  to  try  it  again  In  the  drcnit  ooort, 
for  that  Is  rarely  d<me  In  suits  in  equity^ 
but  for  the  sole  purpose  of  directing  the 
proper  fbrm  of  decree  to  be  entered. 

We  are  confronted  in  remanding  the  case 
with  a  very  ssrloma  problem  as  to  what  de- 
cree should  be  altered  by  the  drcnlt  court 
PlalntlfflS  asked  that  defendants  be  required 
to  r^oove  the  present  superstructure  fill  up 
the  excavation  and  remove  the  debris  from 
the  ground.  We  are  not  prepared  to  enter 
such  an  order  or  to  direct  the  <drcult  court, 
m  this  record  as  now  before  us,  to  do  so,  not 
altogether  for  the  reasons  announced  by 
our  court  in  Sanders  v.  Dtxon.  supra,  be- 
cause we  are  confronted  here  with  no  such 
situation  as  was  there  present  by  reason  of 
the  ex^ry  of  the  period  <tf  time  over  which 
the  restrictions  were  imposed,  but  by  one  of 
the  very  practical  questions  therff  present 
namely,  it  does  not  appear  which  of  these 
defendants  should  be  put  to  the  expense  and 
labor  of  removal.  Furthermore,  we  are  In- 
clined to  believe  on  consideration  of  the 
case  and  as  far  as  we  are  able  to  understand 
the  condition  of  this  building,  that  It  may  be 
within  the  power  of  the  owner  of  the  lots 
and  of  the  contractor  and  builder  or  other 
parties  in  Interest  to  so  remodel  this  build- 
ing as  to  enable  them  to  obtain  the  use,  at 
least  to  some  extent  of  the  work  already 
done,  and  of  at  least  some  of  the  material 
now  on  the  ground,  and  at  the  same  ttmo 
conform  to  the  limitations  and  conditions  to 
whl(^,  under  the  deeds,  they  hold. 

We  have  therefore  concluded  to  remand 
this  case  with  directions  to  the  circuit  court 
to  eater  up  Judgment  enjoining  defendants 
or  any  of  them  from  erecting  or  proceeding 
with  the  erection  on  the  two  lots  described 
in  the  petition  or  on  ^ther  of  them,  at  any^ 
time  prior  to  January  1,  1920,  of  an  apart- 
ment house  or  a  hotel  or  any  oullding  adapt- 
ed or  to  be  used  for  elthn  such  purpose  w 
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for  any  purpose  otber  than  a  single  dwelling. 
The  circuit  court  ia  farther  directed  to  ln< 
quire  Into  the  practicability  of  a  change  in 
the  plan  of  constmction  of  the  structure  now 
on  said  lots,  and  if  within  a  reasonable 
time,  to  be  fixed  by  that  conrt,  ttie  owners 
and  contractors  and  buUdera  of  these  pro- 
posed BnperstTDCtnres  can  m  change  their 
plan  as  to  proceed  under  and  in  compliance 
with  the  restrictions  In  their  deeds  that  they 
should  be  given  an  opportunity  to  do  so,  the 
trial  court  retaining  jurisdiction  of  the  cause 
in  order  that  it  may  see  that  whatever  orders 
it  makes  are  carried  out  in  good  faith  and 
with  reasonable  promptness.  It  within  the 
time  specified  by  the  court  defendants,  or 
wtaoerw  of  tbem  ai^war  to  be  the  responsible 
parties,  fall  and  refuse  to  comply  with  the 
directions  and  orders  of  the  trial  court.  It  is 
then  within  the  power,  as  it  wlU.be  tbe  duty, 
of  the  circuit  court  to  order  the  cessation 
of  all  woA  on  the  present  stmcture  and  to 
lurder  Its  rmonl  the  latter  for  the  reason 
that  to  allow  It  to  continue  In  its  nnftntshed 
and  unsWbtly  c<mdltion  would  constitute  the 
malntaiance  of  a  nuisance  upon  the  property, 
that  being  in  direct  violaticni  of  one  of  tbe 
terms  and  conditions  of  the  deeds. 

The  Judgment  of  the  circuit  court  is  ac- 
cordingly reversed  and  tbe  cause  remanded 
witb  directions  to  that  conrt  to  proceed  as 
heteSM  Infflcated. 

NOBTONI  and  ALLEX,  JJ.,  eoncur. 


DUNCAN  T.  TUBNER. 

(St  Louis  Court  of  Appeals.  lOssovri 
Blareh  1,  191&) 

1.  Bboksbs  (I  84*)— Right  to  ComnssiON. 

A  real  estate  broker,  aaing  for  a  commii- 
aion  for  negotiating  a  contract  for  an  exchange 
of  land  on  repudiation  of  the  contract  by  us 
principal,  must  show  full  performance  of  his 
obligations  under  the  agency  contract,  as  mo<di- 
fied  hy  authority  from  his  principaL 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  li  104,  105;  Dee.  Dig.  i  81*] 

2.  Bbokbbs  (|  65*)— Rxobt  to  Coinoasiozc- 
Dbfbnbbs. 

Fraudulent  misrepresentations  by  a  broker 
to  induce  bis  principal  to  contract  to  exchange 
land  constitate  a  defense  to  suit  for  commis- 
sion for  procQTlng  a  customer  ready,  willing, 
and  able  to  trade,  but  vrith  whom  the  principal 
refused  to  carry  out  a  contract  for  an  exchange. 

[Ed.  Note.— For  otber  cases,  see  Brokers, 
Cent  Dig.  SI  48-60;  Dec.  Dig.  |  60.*] 

8.  Bbokbbs  (|  88*)— Biobt  io  CtnoaSBiOK— 

JUBT  QUEBTIOn. 

In  an  action  for  a  broker's  fwmmlssion 
for  procuring  a  customer  ready,  willing,  and 
able  to  exchange  land,  whether  the  comimssion 
was  earned  JwM,  under  the  evidence,  a  Jury 
question. 

[Bid.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  II  121,  123-130;  Dec.  Dig.  1  88.*] 


4.  Bbokbbs  (|  68*)— Bzoht  TO  Cknncisaiox— 
Frincifal'b  Bepudiatioh  or  CoHnaor  — 

Effect. 

A  broker  is  entitled  to  a  commission  for 
procuring  a  purchaser  for  land  when  he  pro- 
duces one  who  la  ready,  willing,  and  able  to  boy 
on  his  principal's  terms  and  who  is  prevented 
from  doing  so  by  the  principal's  refua^d  to  car- 
ry out  his  contract. 

[Ed.  Note.— For  other  cases,  aee  Brokers, 
Gent  Dig.  H  79,  81,  94-06;  Dec.  Dig.  |  63.*J 

6,  Bbokbbs  (|  48*)— Right  to  Couossioir— 

Nbgotutior  or  Gohtbact, 

Negotiation  by  a  broker  of  a  contract  of 
sale  or  exchange,  enforceable  by  his  principal, 
is  eontvalent  to  the  production  of  a  purcbaaw 
as  affecting  tbe  broker's  right  to  commission. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  I  66;  Dec.  I>ig.  I  48.*] 

6.  Bbokbbs  (|  S7*)— Right  to  Counssioii— 

(3ONBTBDCTI01I  OF  CONTBACT. 

A  contract  to  pav  a  broker  6  per  cent 
commission  for  procuring  a  purchaser  for  land 
entitled  him  to  a  commission  for  procuring  a 
customer  with  whom  the  prindpal  fiontracted 
for  an  exchange,  especially  where  the  princi- 
pal in  employing  tbe  broker  stated  that  she 
would  exchange  ner  land  for  other  property. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  II  66,  67,  72;  Dec.  Dig.  i  67.*] 

7.  CoirrBAOTB  (i  147*)  —  CoirsKBUonoir  as 

Whou. 

The  intention  of  parties  to  a  contract  is 
to  be  ascertained  by  a  constmction  of  the  Id* 
Btrument  as  a  wboie. 

lEA.  Note.— For  otber  cases,  see  Contracts, 
Cent  Dig.  II  730.  743;  Dec.  Dig.  f  147.*] 

8.  Bbokbbs  (|  41*)— Right  to  Gommibsiok — 
Conformity  to  Authobitt, 

That  a  sale  effected  by  a  broker  does  not 
conform  to  his  original  autnoiity  does  not  pre- 
vent recovery  of  a  commission,  if  tiie  sale  was 
ratified  by  his  principal  or  ctmforma  to  modi- 
fied authority. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Gent  Dig.  I  41:  Dec  Digri^L*) 

5.  Bbokbbs  (|  65*)— Bight  to  CtatmsBAtion 
■  — Pkbfobhamci  ov  Sbbtics— Uisbkpbbsbn- 

TATions. 

If  tbe  owner  of  farm  land  was  induced  by 
tbe  broker,  with  wbom  she  had  Usted  ber  land 
for  sale  or  exchange,  to  enter  Into  an  exchange 
cimtract  for  four  ei^  houses,  hy  false  state- 
ments as  to  the  condition  of  three,  which  she 
bad  not  examined  at  his  suggeation.  aa  to  the 
time  when  the  deed  of  trust  on  tbem  feU  doe, 
and  that  the  alley  behind  them  was  a  private 
one  and  not  subject  to  be  Improved  by  the  city 
at  the  expense  of  abutting  owners,  toe  broker 
could  not  recover  eommuslons  on  his  climf  s 
refusal  to  perform;  she  being  entitied  to  rely 
on  his  representations,  though  the  truth  was 
discoverame  on  proper  inquiry  by  her. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  11  48-60;  Dea  Dig.  1  66.*] 

10.  Tbial  (I  253*)— iNmBtTonoHS— loHOBiire 
Issues. 

In  an  action  fw  a  broker's  commisrion  for 

negotiating  a  contract  for  an  exchange  of  land, 
an  instruction,  which  authorised  recovery  on  a 
counterclaim  for  damages  caused  by  the  broker's 
recording  the  contract,  regantfess  of  whether  he 
made  fraudulent  representations  to  Induce  the 
principal  to  enter  into  the  contract  aa  relied 
upon  by  the  latter,  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Trial,  C»t 
Dig.  li  613-628;  Dec  Dig.  {  263.*] 

IL  Tbial  (I  191*)— AonoN  fob  CouasaiOH 
— ^Inbtbdctions. 

Tbe  instruction  was  also  erroneous  so  far 
as  it  assumed  that  failure  of  the  other  party  to 
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the  contract  ot  ezcfaange  to  clear  the  tlU«  to 
his  properQr  hj  fixed  time  entitled  defendant 
to  cancel  the  contract,  where  the  contract  gave 
the  parties  a  reasotiable  time  after  aoch  time 
fa)  which  to  perfect  title. 

TEA.  Note.— For  other  caHes,  aee  Trial,  Cent 
Dig.  H  420-4S1,  486;  Dec  ZMg.  1 

12l  Tbiaz.  (I  191*)— AcnoH  warn  OoxusnoN 

— InpnuonoRB. 

The  Inatroction  waa  alio  erroneoae  to  far 
aa  it  aaanmed  that  it  waa  an  actionable  wrong 
for  the  broker  to  record  the  contract,  though 
the  same  waa  valid,  after  receiving  notice  that 
Ub  principal  repudiated  the  contract. 

[Eld.  Note.— For  other  caaes,  aee  Trial,  Cent 
Dig.  H  420-4St  435;  Dec.  Dig.  |  191.*J 

18.  BB0EKB8  (I  80*)— AcnoH  10*  Oooiu- 

moN— Oounrcaczjuic. 

If  a  broker,  suing  for  a  commission  for 
negotiating  a  contract  to  exchange  land  which 
waa  repodiatad  by  defendant  principal,  induced 
defendant  to  ezecnte  the  contract  through 
fraudulent  mlarepreaentationa,  defendant  la  en- 
titled to  counterdaim  for  necessary  expenses 
in' removing  the  cloud  on  her  title  created  bj 
the  brokers  act  in  recording  the  contract. 

fUd.  Note.— For  other  caaes,  see  Broken, 
('cot  IMg.  I  100;  Dec.  Dig.  {  80.*] 

Appeal  from  St  Lonla  Oiicalt  Gomt; 
Charles  Glaflln  Allen,  Jndgfc 

Action  by  Wayne  A.  Duncan  against  Sara 
B.  Turner.  Judgnunt  for  defendant,  and 
plalntur  qnwAla   Berersed  and  remanded. 

John  Cashman,  of  St  LouIb,  for  appellant 
W.  L.  Col^.  of  Slut  St  Louis,  111.,  for  re- 
spondent 

NORTONI,  J.  This  Is  a  suit  by  a  real  es- 
tate broker  for  hla  commissions.  Besides 
denying  the  right  of  recovery,  defendant,  by 
her  answer,  Interposed  a  counterclaim.  At 
the  conclusion  of  the  evidence,  the  court  per- 
emptorily directed  a  verdict  for  defendant 
on  plaintiff's  caase  of  action  and  submitted 
the  Issne  arising  on  defendant's  counter- 
clalm  to  the  Jury.  The  finding  and  Judg- 
ment were  accordingly  against  the  plaintiff 
on  bib  cause  of  action  and  in  favor  of  the  de- 
feijdant  on  her  counterclaim  in  the  amount 
of  $122.86.  From  this  Jndgm»t  plaintiff 
prosecutes  the  appeal. 

[1]  We  will  first  review  the  matter  per- 
taining to  plaintiff's  cause  of  action  and  then 
as  to  defendant's  counterclaim.  It  appears 
plaintiff  Is  a  real  estate  broker  in  St  Louis, 
and  defendant  owned  a  farm  of  328  acres  In 
Boone  county  which  sbe  desired  to  dispose  of. 
On  March  6, 1908,  defendant  authorized  plain- 
tiff, la  writing,  to  sell  her  farm  at  an  agreed 
valuation  of  $15  per  acre  and  agreed  to  pay 
him  therefor  a  commission  of  5  per  cent  on 
the  purchase  price  for  conducting  the  sale. 
The  written  contract  by  which  defendant  em- 
ployed plaintiff  to  dispose  of  the  farm  seems 
to  contemplate  tbat  a  cash  sale  should  be 
made  at  $46  per  acre,  but  this  writing  con- 
sists In  part  of  ntimerous  questions  propound- 
ed to  defendant  and  answers  given  by  her 
which  Indicate  as  well  that  she  would  ex- 
change the  farm  for  other  property.  Two 


of  those  questions  and  answers  are  as  fol- 
lows: "Will  you  exchange  for  St  Louis  in- 
come property?  A.  I  might  •  •  •  Will 
you  exchange  the  farm  for  any  other  proih 
er^?  A.  Tea."  However,  we  do  not  regard 
this  as  very  material,  for  It  appears  that  de- 
fendant actually  entered  Into  a  written  con- 
tract with  a  customer  by  the  name  of  Fimder- 
burk,  procured  by  plaintiff,  for  the  exchange 
of  her  farm  for  four  dwelling  houses  In  St 
Louis  and  a  sum  of  money.  This  being  true, 
plaintUTs  right  of  recovery  as  for  commis- 
sions must,  of  course,  depend  upon  the  validi- 
ty and  sufficiency  of  the  contract  between 
Funderburk  and  defendant  for  the  exchange 
of  properties  to  the  aid  of  effectuating  a 
sale,  tor  It  devolves  upon  blm  to  Show  full 
performance  on  his  part  In  accordance  with 
his  original  undertaking  and  such  modlflca- 
tione  as  the  defendant  may  have  authorised 
in  the  meantime.  And  the  strict  letter  of 
his  original  agency  contract  is  no  longer 
material. 

-The  evidence  tends  to  prove  that  plaintiff 
Interested  Homer  Funderburk  In  d^endant's 
farm  and  Interested  defendant  as  well  In 
four  houses,  numbered  5062,  5054,  6058,  and 
5000  Oarfleld  avoaue^  St  Loni^  whicb  Fnn- 
dertmrlE  owned  at  the  time.  Funderburk 
sent  bis  brother-in-law,  Watal,  to  Investigate 
defendanlfs  farm,  and  defendant  i&  company 
with  plaintiff,  looked  over  (me  of  Funder* 
burk'a  houses  and  accq>ted  assurances  from 
plaintiff  toncbing  tlie  ottiera  until  she  be- 
came sattsfied  conownlng  tb^r  exchange 
value.  After  some  preliminary  n^tiattons 
between  tbe  parties,  plaintiff  drew  up  a  con- 
tract In  writing  of  date  Bfoy  5,  1909,  whitdi 
was  executed  by  both  defendant  and  Funder- 
burk and  stipulated  tot  an  oKbai^  of  the 
property  owned  by  them  on  or  before  the 
12tb  day  of  June  tboreafter,  Acccwdlng  to 
this  contract  deftiidant  agreed  to  convey  ber 
Boone  county  fhrm  to  Fnnderbnrk^wltb  good 
and  sufficient  title  and  clear  of  all  incum- 
brances, and  Funderburk  agreed  to  coqv^  to 
ber  tbe  four  bouses,  numbered  6052,  6064, 
5058,  and  5060  Garfield  avenue,  St  Louis; 
each  bouse  subject  however,  to  a  deed  of 
trust  of  $3,600  at  6  per  cent,  etc.  Further- 
more Funderburk  agreed  to  pay  defendant  at 
the  time  the  exchange  of  properties  was  con- 
summated, In  cash,  the  sum  of  $4,760.  This 
written  contract  provides,  too,  that  the  titles 
to  the  properties  should  be  good,  but  if  upon 
examination  either  title  should  prove  defec- 
tive, a  reasonable  time  Is  to  be  allowed  to 
perfect  the  same,  and  the  contract  to  remain 
in  force  and  effect  in  the  Interim.  It  appears 
that  some  slight  defects  were  discovered  in ' 
defendant's  title  when  an  abstract  to  the 
farm  was  furnished  and  requirements  were 
preferred  touching  the  matter  of  curing  the 
same  When  the  title  to  Funderburk's  hous- 
es was  examined  and  a  certificate  thereof 
furnished  plaintiff,  It  appeared  there  was  a 
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second  deed  of  trust  for  ^,000  thereon  and  a 
Judgment  lien  for  something  near  $500 
against  the  property  and  besides  some  un- 
paid taxes.  Furthermore,  the  certlflcate  or 
title  revealed  that  the  title  stood  In  one  Mrs. 
Mathlas  and  not  In  Funderburk  at  all ;  but 
this  matter  Is  unimportant,  for  Funderburk 
testified  positlTely  that  he  owned  the  prop- 
erty, and  it  Is  to  be  inferred  that  his  deed 
was  not  yet  recorded.  Besides,  either  side, 
as  la  usual,  was  entitled  to  a  reasonable  time 
to  cure  defects  In  title.  It  Is  shown  and  not 
contradicted  that  Funderburk  was  a  man 
of  considerable  means  and  ready,  able,  and 
willing  to  consummate  the  trade.  The  evi- 
dence reveals  that  he  deposited  a  certified 
check  for  $7,S00  with  plaintiff  to  remove  the 
second  mortgage,  Judgment,  tax  Hen,  and 
other  Incumbrances  on  the  houses  not  men- 
tioned and  provided  for  in  the  contract  and 
to  pay  the  $4,760,  cash  agreed  upon  with  de- 
fendant; but,  notwithstanding  this,  defend- 
ant refused  to  carry  out  her  part  of  the  con- 
tract for  the  reason  that  plaintiff  had  prac- 
ticed deceit  upon  her. 

[2,  31  If  plaintiff  practiced  deceit  upon  de- 
fendant and  Induced  her,  through  misrepre- 
sentations, to  enter  Into  the  contract  with 
Fnndraburk,  no  one  can  doubt  that  such 
matters  may  be  shown  in  defense  of  this 
suit  by  the  agent  for  bis  commissions,  claim- 
ed on  the  theory  that  he  has  performed  his 
contract  of  agency  throng  consummating  a 
contract  between  Funderburk,  one  ready, 
able,  and  willing  to  buy,  and  defendant  for  a 
sale  or  exchange  of  her  farm.  But,  though 
such  be  true,  the  question  of  plalntUTe  right 
of  recovery  as  for  commissions  was  one  for 
the  Jury,  and  the  court  erred  In  peremptorily 
directing  a  verdict  against  blm  thereon. 

[4]  In  those  cases  where  the  suit  Is  by  the 
real  estate  broker  against  bis  principal  for 
commissions  and  it  appears  the  actual  sale  of 
the  property  has  been  defeated  because  of  the 
owner's  refusal  to  complete  the  trade,  the 
law  regards  and  treats,  as  full  performance 
of  the'  BgenfB  contract,  the  production  and 
introduction  as  such  to  the  seller  of  a  pro- 
posed purchaser  ready,  able^  and  willing  to 
buy  the  prwerty  In  accordance  with  the 
terms  imposed  by  the  owner.  In  the  sense 
of  the  law,  the  broker  has  performed  his 
contract  and  effected  a  sale  when  he  has  pro- 
dnced  and  Introduced  to  the  seller  a  pur- 
chaser ready,  willing  and  able  to  buy, 
Is  prevented  from  so  doing  alofae  by  the  re- 
fasal  of  the  seller  to  carry  out  the  contract 
See  Qoodson  t.  Bmbleton,  106  Ma  App.  77, 
80  B.  W.  22;  Sallee  t.  McMurry,  118  Mo. 
App.  253,  88  S.  W.  167. 

[I]  Here  It  does  not  api)ear  that  the  plain- 
tiff produced  and  Introduced  Fnndwburk  to 
the  d^endant  In  person,  but,  by  construction 
of  law,  the  equivalent  is  accomplished  by  the 
written  contract  which  be  negotiated  be- 
tween the  parties.  Where  the  broker, 
tbrongh  his  efforts,  procures  a  purchaser  for 
the  property  of  hia  xarlndpal  and  negotiates 


a  valid,  binding  contract  for  his  principal, 
with  a  responsible  person,  for  the  sale  or  ex- 
change of  properties  between  them,  which 
contract  may  be  enforced  by  the  owner  of  the 
property  against  the  purchase  so  produced 
by  the  broker,  the  procurement  of  such  en- 
forceable contract  alone  Is  regarded  as  a  full 
performance  on  the  part  of  the  broker  so  as 
to  entitle  iilm  to  his  commission  where  the 
owner — that  is,  his  principal — refuses,  with- 
out Just  cause,  to  complete  the  transaction. 
Hayden  v.  Orlllo,  35  Mo.  App.  647;  Oolds- 
berry  v.  Eades,  161  Mo.  Ai^.  8.  142  3.  W. 
1080.  According  to  the  uncontradicted 
evidence,  plaintiff  procured  a  purchaser  for 
defendant's  property  and  drafted  a  valid, 
enforceable  written  contract  between  them 
which  was  executed  by  Funderburk  on  the 
one  part  and  defendant  on  the  other  stip- 
ulating for  an  exchange  of  property  as  above 
set  forth.  It  appears  Funderburk  was  re- 
sponsible and,  according  to  the  evidence, 
might  have  been  required  to  resirand  In  equi- 
ty as  for  a  specific  performance  of  the  con- 
tract or  In  damages  at  law  for  Its  breach. 
Obviously  the  matter  of  plainCUTs  right  to 
recover  commissions  on  tUs  showing  waa  a 
question  for  the  Jury. 

[I]  But  it  seems  the  court  placed  a  nar- 
row construction  upon  the  contract  by  which 
defendant  employed  plaintiff  to  negotiate  a 
sale  of  her  farm  and  directed  a  verdict  for 
defendant  on  the  matter  of  his  right  to  re- 
cover commissions  on  the  theory  that  defend- 
ant should  not  be  required  to  respond  there- 
for except  in  the  case  of  a  sale  of  her  farm 
for  cash.  This  ruling  reveals  both  an  erro- 
neous view  of  the  broker's  contract  of  agen- 
cy and  the  case  made  by  the  evidence.  It 
is  true  that  the  written  contract,  by  which 
defendant  authorized  plaintiff  to  sell  her 
farm  and  stipulated  a  commission  of  5  per 
cent  for  so  doing,  seems  to  contemplate  a 
sale  at  a  valuation  of  $45  per  acre,  for  it 
Gays:  "I  hereby  authorize  Duncan  to  sell  the 
above-described  farm  for  the  consideration 
of  $46  per  acre,  and  I  agree  to  pay  the  cos- 
tomary  conunlaalon,  live  per  cent  0S%)  for 
conducting  said  sala"  But  l>e  this  as  it 
may,  other  portions  of  the  same  writing  re- 
veal that  defendant  authorized  plaintiff  to 
negotiate  fOr  the  exchange  of  her  Harm  for 
other  property  as  well,  and  e^Kdally  is  this 
true  when  such  negotiatl<nis  were  aetoally 
conducted  thereafter  with  dtf^dant'a  con- 
sent and  acquiescents.  One  of  the  qoestions 
propounded  to  defendant  in  this  written  au- 
thority and  in  connection  with  it  and  the  an- 
swer to  it  are:  "WiU  yon  exchange  for  St 
Louis  income  proper^?  A.  I  m^ht*'  An- 
other question  and  answer  are:  **vnil  you 
exchange  the  Arm  for  other  property  T  •  A. 
Yes."  Obviously  this  writtoi  authority,  when 
eonddered  all  together,  reveals  that  plaintiff 
was  authorized  to  negotiate  a  sale  of  de- 
fendant's Arm  tor  cash  at  $46  per  acre  or 
an  exchange  for  othor  property  which  niglit 
be  acceptaUe  to  her.  The  extract  for  5  p» 
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cent,  commissions  Is  to  be  construed  with 
reference  to  either  as  the  case  ma;  be. 

[71  The  polar  star  for  the  construction  of 
Instruments  Is  that  the  Intention  of  the  par- 
^  executing  the  docament  shall  not  be  gath- 
ered from  a  remote  or  one  apparent  perti- 
nent provision  thereof  alone,  but,  on  the  con- 
'  trary,  la  to  be  gleaned  from  all  that  appears 
within  the  four  comers  of  the  Instnunent 
See  Gibson  v.  Bogy,  28  Mo.  478 ;  Williamson 
T.  Brown,  195  Mo.  313,  337,  93  8.  W.  791. 
Though  the  concluding  paragraph  of  the  con- 
tract of  agency  stipulated  a  commission  of 
5  per  cent  for  a  sale  at  945  per  acre,  cash, 
the  prior  portions  above  copied  revealed  an 
intention  on  the  part  of  defendant  to  con- 
sider proposlttona  for  the  exchange  of  her 
farm  for  other  property  and,  of  course,  if 
one  agreeable  to  her  was  accomplished 
through  the  efforts  of  plaintiff,  the  contract 
for  commission  remained  intact,  for  no  other 
commission  was  provided  therein. 

[I]  It  Is  certain  that  an  agent  is  entitled 
to  his  commissions  If  he  effects  a  sale  of  the 
property  for  his  principal,  even  though  the 
sale  is  not  made  in  accordance  with  his  orig- 
inal authority,  if  It  appears  that  the  con- 
tract was  subsequently  modified  by  the  own- 
er of  the  land  and  the  transaction  finally 
consummated  by  him  In  accordance  with 
such  modified  contract  This  Is  ^e,  too, 
though  the  agent  departs  from  the  terms  of 
his  original  authority  in  effecting  the  sale, 
provided  his  principal,  the  owner,  subse- 
quently adopts  his  negotiations  and  com- 
pletes the  transaction  in  accordance  there- 
with, for.  In  such  circumstances,  a  full  rat- 
ification appears  and  the  agents  original  un- 
dertaking Is  to  be  r^rded  as  modified  by 
sncb  subsequent  ratification  on  the  part  of 
bis  principal.  See  Gelatt  v.  Ridge,  117  Mo. 
653.  23  S.  W.  882,  38  Am.  St  Rep.  683;  Sal- 
lee  V.  McMurry,  113  Mo.  App.  253,  88  S.  W. 
1&7.  The  evidence  shows  that  defendant  did 
not  demur  to  the  proposal  for  an  exchange 
of  properties  with  Funderburk,  but  rather 
that  she  entered  into  negotiations  thereabout 
on  plaintiff's  suggestion  as  If  his  authorll? 
related  to  either  a  sale  for  cash. or  exchange 
of  ber  farm  for  other  property  satisfactory 
to  her.  She  looked  through  one  of  the  hous- 
es owned  by  Funderburk  before  entering  Into 
tb»  contract  and  made  inquiries  of  plaintiff 
renting  the  othus.  She  agreed  to  ex- 
cbange  her  farm  clear  of  incumbrances  for 
the  four  housaa,  each  subject  to  a  deed  of 
tmst  of  ¥3,000  with  6  per  cent  interest 
th^eon,  and  a  payment  to  her  of  $4,760  in 
cash.  These  teraw,  along  with  other  spedfl- 
cattons  not  essential  to  mentlou  at  this  time, 
were  reduced  to  writing  and  incorporated  In 
the  contract  between  her  and  Funderburk. 
Afterwards  she  refused  to  make  the  ex- 
change when  it  appeared  that  Fnnderbnrk 
was  ready,  able,  and  willing  to  complete  the 
tall  measure  of  bis  nndwtaklng.  Obvionsly, 
tC  nothing  more  appeared  in  the  case,  idaln* 
tiff  would  be  entitled  to  his  commissions  foc^ate 


having  performed  the  full  measure  of  his 
undertaking  as  a  real  estate  broker  in  the 
premises,  and  it  is  clear  that  his  right  to 
comi>eu8atlon  should  have  been  referred  to 
the  Jury. 

[I]  However,  defendant  sets  forth  in  her 
answer  and  Insists  In  her  evidence  that 
plaintiff  is  not  entitled  to  recover  for  the 
reason  he  Induced  her  to  enter  Into  the  con- 
tract with  Funderburk  through  certain  false 
and  fraudulent  representations  made  at  the 
time  and  which  she  believed  and  on  which 
she  relied  when  she  executed  the  same.  De- 
fendant insists  that  plaintiff  represented  to 
her  that  all  of  the  four  houses  which  she 
was  to  receive  from  Funderburk  were  equip- 
ped with  fixtures,  hardwood  floors,  and  each 
with  a  steam  heating  plant  Id  good  condi- 
tion, and  all  were  decorated  tliroughout,  etc. ; 
and  further  that  the  deeds  of  trust  thereon 
did  not  fall  due  until  June,  1911,  whereas  in 
fact  they  fell  due  April,  1910.  She  accom- 
panied plaintiff  and  went  through  one  of  the 
houses  only.  He  Informed  her  they  were 
all  alike  and  suggested  she  should  not  look 
through  the  others  because  it  interfered  with 
the  tenants  therein.  She  says  he  assured 
her  ho  was  looking  after  her  interests  and 
would  do  so  in  the  premises  and  that  his 
word  was  good  concerning  the  matter,  or 
something  to  ttiat  effect  It  might  be  sug- 
gested that  defendant  was  negligent  In  not 
going  through  the  other  three  houses,  as  they 
were  all  adjacent  In  one  group,  and  she  was 
present  in  one  of  them  at  the  time ;  but  to 
apply  the-  doctrine  of  negligence  In  the  cir* 
cumstances  of  the  caqe  would  be  severe,  in- 
deed, for  In  a  measure  the  relation  of  prin- 
cipal and  agent  obtained  between  her  and 
the  plaintiff.  Tlie  same  is  true  of  the  deeds 
of  trust  of  record.  While  the  real  estate 
agent  is  regarded  in  a  sraise  as  a  broker  and 
enjoys  considerable  latitude  on  that  account, 
it  is  obvions  that  the  confidential  relation 
between  principal  and  agent  obtained  here 
between  plaintiff  and  this  lady,  who  seems 
to  have  relied  on  bis  word  and  Judgment  In 
a  confiding  manner.  Certainly  she  should 
not  be  declared  negligent  as  a  matter  of  law. 
In  the  circumstances  of  the  case,  for  falling 
to  utilize  the  means  of  knowledge  at  hand 
and  look-  through  the  other  houses,  investi- 
gate public  records,  etc.,  and  If  the  Jnry 
should  find  that  plaintiff  made  such  repre- 
s^tations  to  defmdant  that  th^  were 
false,  that  she  relied  upon  them  and  entered 
into  the  contract  witb  Funderburk  because 
of  them,  then  he  should  not  be  permitted  to 
recover  commissions,  though  he  procured  a 
contract  from  a  reaponsible  par^,  for  the 
law  will  not  permit  one  to  avail  himself  of 
ben^ts  from  bis  own  wrongful  act 

Another  misr^resentatlon  of  fact  set  forth 
In  the  answer  and  relied  upon  at  the  trial 
\ty  defendant  concerns  the  alleyway  In  the 
rear  of  the  four  houses.  Defendant  said  she 
informed  plaintiff  that  she  would  not  negotl- 
for  the  bouses  if  the  aUeyway  in  the 
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rear  was  a  public  one  and  likely  to  be  con- 
structed at  tbe  expense  of  the  property,  aa 
Is  the  case  with  such  alleys,  and  thereupon 
he  assured  her  it  was  a  private  alley  and 
no  expense  to  her  nor  charge  upon  the  prop- 
erty whatever  could  be  entailed  on  that  ac- 
count Afterwards  she  discovered  this  was 
false ;  that  the  alley  was  not  a  private  one, 
but,  rather,  public ;  that  it  was  unmade  and 
threatened  an  immediate  expense  to  be  lev- 
led  by  tbe  city  on  account  of  construction. 
Of  course.  If  such  representation  was  made 
by  plalntttF,  relied  upon  by  defendant,  and 
she  was  influenced  thereby  In  entering  into 
the  contract  with  Funderbnrk,  at  plalntifTa 
Instance,  then  defendant  is  entitled  to  have 
this  matter  considered  along  with  tbe  other 
allied  misrepresentations  as  competent  to 
defeat  the  right  of  recovery.  This  is  true, 
too,  whether  plaintiff  knew  the  several  rep- 
rtoentatlona  were  false  at  tbe  time  he  made 
them  or  not  for  the  plaintiff  stood  toward 
the  defendant  In  the  circumstances  of  the 
case,  aa  one  having  peculiar  knowledge  on 
the  subject  Reitresentatlons  made  by  one 
under  audi  dreumstancee  are  likely  to  car- 
ry great  weight,  espedally  with  one  who  has 
a  right  to  rely,  aa  this  defendant  did,  upon 
the  word  of  plaintUf  who  occupied  either  a 
confidential  or  a  qnasi  confidential  relation 
concerning  this  real  estate  transaction.  The 
law  will  not  permit  the  plalntUE  to  assert  for 
knowledge  what  he  might  have  known  that 
he  ought  not  even  to  have  believed,  and  then 
say  that  he  did  not  intend  to  deceive  de- 
fendant thereabout,  or  that  she  should  not 
have  relied  upon  hl»  statements,  for  the 
means  of  knowledge  were  at  hand,  or  that  he 
hod  no  knowledge  on  the  subject  whatever, 
.and  therefore  did  not  Intend  to  deceive,  for 
the  principle  of  estoppel  precludes  him.  Ser- 
rano T.  Miller  ft  Teasdale  Commission  Co., 
m  Mo.  App.  1S5,  98  S.  W.  810;  Haley  v. 
Williams,  7S  Mo.  310.  On  the  evidmce  In  the 
record,  the  idaintifl*8  cause  of  action  should 
have  been  BUbmltted  to  the  Jury,  and  the 
evldoiee  pertaining  to  misrepresentations 
above  diseuseed  la  aTallable  In  defoise 
thereof. 

.  [11,11]  Defendant's  counterclaim  sets  forth 
all  of  the  fiicts  pertaining  to  the  matter  and 
avers:  Utat  plaintiff  Induced  her  to  sign  and 
execute  the  contract  for  an  excban^  of  prop- 
erties with  Funderburk  by  means  of  certain 
fraudulent  representatlona  therein  set  forth 
and  which  have  been  discussed  hoi^tofore. 
That  upon  dlscoverlAg  the  truth  with  re- 
spect  to  these  matters,  she  forthwith  noti- 
fied both  Fonderbnrk  and  plaintiff  that  she 
would  not  carry  out  her  part  of  the  contract 
Notwithstanding  this,  plaintiff  filed  tbe  con- 
tract between  defendant  and  Fauderburk  of 
record  In  the  office  of  the  recorder  of  deeds 
for  Boone  county  and  had  tbe  same  spread 
upon  the  record  there.  That  the  contract 
thus  recorded  In  the  county  where  her  land 
lay  consUtated  an  apparent  clond  upon  her 


title  which  she  was  required  to  remove  be- 
fore n^otlatlng  a  loan  thereon  which  It  was 
necessary  to  do.  To  remove  this  alleged  ap- 
parent doud  upon  her  tttl^  plaintiff  was 
forced  to  and  did  Institute  a  suit  la  eanlty 
In  the  circuit  court  of  Boone  ooonty  against 
Funderburk  which  resulted  in  the  cancella- 
tion of  record  of  ttie  contract  before  mention- 
ed. That  la  and  about  the  prosecution  of 
this  suit  and  the  expmses  entailed  through 
plaintiff's  wrongful  acts  in  procuring  the 
contxact  and  recordii^  the  same  defendant 
was  reaulred  to  and  did  pay  out  the  sum  of 
$000,  and  that  she  has  been  otherwise  Injur- 
ed and  damaged  reaami  of  the  said  con- 
tract being  placed  on  record  by  plaintiff,  as 
aforesaid.  In  tbe  further  sum  of  $500.  In 
support  of  the  counterclaim,  tbe  evidence 
tends  to  prove  that  plaintiff  misrepresented 
the  facts  to  defendant  and  Induced  her  to 
sign  the  contract  for  an  exchange  with 
Funderburk  thereby.  Finally,  upon  being 
fully  advised  conc^nlng  the  whole  matter, 
defendant  notified  plaintiff  and  also  Funder- 
burk that  she  would  not  carry  out  the  con- 
tract on  her  part  for  those  and  other  rea- 
sons. The  contract  required  the  parties  to 
complete  the  exchange  of  properties  and  pay 
over  the  money  on  or  before  the  12th  day  of 
June,  and  it  seems  that  Fnnderburk's  title 
to  the  property  in  St  Louts  had  not  been 
fully  cleared  of  the  liens  and  incumbrances 
not  mentioned  In  the  contract  at  that  time 
However,  he  was  moving  to  that  aid,  and, 
according  to  the  evidence,  he  deposited  a  cer- 
tified check  for  $7,600  with  plaintiff  to  do  so. 

For  defendant  the  court  gave  tbe  following 
Instruction:  ''The  court  Instructs  you  that  if 
you  believe  and  find  from  a  pr^Kinderance  of 
the  evidence  admitted  In  this  case  that  the 
defendant  Turner  was  not  fraudulently  in- 
duced to  sign  the  Instrument  in  writing  ad- 
mitted in  evidence  as  plalnttfTs  'Exhibit  B,' 
yet  if  you  further  find  from  a  preponderan<« 
of  the  evidence  admitted  as  proof  that  the 
conditions  named  In  said  written  Instrument 
were  not  complied  with  on  the  part  of  the 
plaintiff,  or  the  person  whom  he  claimed  to 
represent,  until  after  the  time  for  its  com- 
pletion, or  such  further  time  as  may  have 
bem  extended  by  the  defendant  Turner  for 
SQdi  compliance,  If  any,  thai  the  defendant 
Turner  had  the  right  to  cancel  said  ocnitract 
and  refuse  to  further  be  bound  by  the  same, 
and  If  you  find  and  believe  from  a  pr^wnder^ 
auce  of  the  evldoice  the  facts  u  above  stat- 
ed and  that  the  defenduit  Turner,  after  tbe 
expiration  of  said  craitract  by  its  terms,  or 
after  any  time  extended  by  the  defendant 
if  any,  notified  the  plaintiff  Duncan  that  ^e 
would  not  further  proceed  under  said  con- 
tract, and  if  you  further  find  tbat  thereafter 
the  plaintiff  Duncan  caused  the  said  contract 
to  be  recorded  in  Boone  county,  Mo.,  and  that 
as  a  result  thereof  the  defendant  Turner 
suffered  pecuniary  loss,  thra  your  vodlct 
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sboQid  be  An-  the  defendant  on  ber  counter^ 
claim  In  whaterer  sum,  if  any,  the  evidence 
shows  her  damages  to  have  been. 

This  instruction  Is  erroneouB  throughout 
It  aatborizes  a  recovery  by  defendant  on  the 
connterdalm  even  though  no  fraudulent  rep- 
'resentations  were  imt  forward  by  plaintiff 
to  induce  her  to  sign  the  contract,  which  she 
alleges  was  afterwards  recorded  by  him  and 
thus  constituted  the  gravamen  of  her  com- 
plaint. The  instruction  authorizes  a  recoT- 
ery  on  the  counterclaim  even  though  no 
fraud  was  employed  in  procuring  the  con- 
tract, if  the  Jury  should  find  that  the  con- 
ditions named  in  the  written  contract  were 
not  compiled  with  on  the  part  of  the  plaintiff 
or  Funderburk  until  after  the  time  of  its 
completion,  that  Is,  we  understand,  June  12th, 
or  such  further  time  as  may  have  been  extend- 
ed by  the  defendant  Turner  for  such  compli- 
ance, and  says  tliat  defendant  had  the  right 
to  cancel  the  contract  If  not  compiled  with 
within  that  time.  It  thus  assumes  defendant 
had  the  right  to  cancel  the  contract  for  the 
mere  failure  of  Funderburk  to  clear  the  Hens 
off  of  his  property  and  straighten  up  the  title 
thereto  on  or  before  June  12th,  the  date  the 
exchange  was  to  be  made,  or  at  the  expiration 
of  such  time  thereafter  as  defendant  had  ex- 
tended, and  upon  this  assumption  directed  a 
finding  for  defendant  If  it  should  appear  that, 
after  she  Qotlfled  plaintiff  she  would  not  con- 
summate the  trade,  the  contract  was  never- 
theless recorded  In  Boone  county,  and  that 
as  a  result  d^endant  softfered  pecuniary  loss, 
etc.  It  may  be  said  of  this  the  contract  be- 
tween defendant  and  Funderbork  provides  in 
plain  terms  that  ^ther  party  may  have  a 
reasonable  time  after  June  12tfa  to  perfect 
the  title,  dear  the  liens,  eta,  and  the  con- 
tract Aonld  remain  in  full  tmne  and  effect 
in  the  interim.  The  Instmctlon  pays  no  heed 
to  this  matter  at  reasonable  time  thus  stipu- 
lated tot,  but  proceeds  as  though  It  devolved 
upon  Funderbork  to  clear  his  title  by  June 
12th,  or  within  such  time  as  defendant  had 
extended  to  him.  This  la  clearly  an.  errone- 
ous view,  for,  by  assuming  the  contract  to  be 
valid,  as  the  instruction  does,  either  party 
was  entitled  to  the  reasonable  time  provided 
for  therein,  and  it  is  clear  no  default  could 
be  found  until  such  had  elapsed. 

[1 2]  Furthermore,  this  Instruction  proceeds 
as  though  It  were  an  actionable  wrong  for 
plaintiff  to  record  this  contract  in  Boone 
county,  even  though  It  was  valid  In  all  re- 
spects, after  defendant  had  notified  plaintiff 
that  she  had  repudiated  and  rescinded  the 
same  because  Funderbork  had  not  compiled 
with  Its  terms  In  fulfilling  all  of  the  con- 
ditions therein  named.  If  the  contract  was 
a  valid  one,  plaintiff  had  a  right  to  record  it, 
and  there  was  no  wrong  In  bo  doing,  and  cer- 
tainly defendant  should  not  be  permitted  to 
recover  for  ttiat  unless  the  Jury  should  find 


that  Funderburk  had  not  complied  -with  its 
terms  on  his  part,  though  a  reasonable  time 
had  been  granted  him  b^ond  June  12th  for 
so  doing  and  defcsidont  hkd  radiated  it 
But  ev^  thai,  there  is  no  right  of  recovoy 
for  the  mere  recording  of  a  valid  contract 
which  is,  under  the  law,  admissible  to  rec- 
ord, for  sndL  contracts  are  muniments  of 
title  and  may  entail  no  actionable  Injury  if 
rightfully  made  with  full  authority  or  with- 
out covin  or  deceit  It  is  only  where  the 
contract  is  made  and  recorded  In  the  uame  of 
the  owner  by  one  without  authority  who  pur- 
ports to  repres^t  the  owner,  or  Is  procured 
from  the  owner  through  fraud  and  deceit 
and  then  recorded,  that  the  mere  act  of  re- 
cording it  against  the  land  will  operate  a 
cause  of  action  against  the  tortious  agent 
and  such  cause  of  action,  of  course,  arises 
because  of  the  tort  Involved  In  the  wrongful 
act  of  executing  the  contract  on  the  part  of 
the  agent  without  authority  from  the  princi- 
pal or  indncing  the  principal  to  do  so  through 
fraudulent  representation.  See  KUpatrick  v. 
Wiley,  107  Mo.  123,  160,  161,  05  S.  W.  213. 
Whether  the  mere  recording  of  this  contract 
would  constitute  a  cloud  on  title  at  all,  It 
Is  not  necessary  to  decide,  for  It  sufficiently 
appears  that  in  the  instant  case  it  actually 
did  infringe  defendant's  rights  In  that  it  Im- 
peded the  placing  of  a  loan  on  her  land  until 
it  was  canceled  and  removed  from  the  record 
by  a  court  of  equity. 

[13]  The  evidence  tends  to  prove  the  con- 
tract was  procured  from  defendant  by  plain- 
tiff through  fraudulent  representaUons,  and 
if  such  Is  found  by  the  Jury  to  be  true,  and 
plaintiff  thereafter  placed  It .  of  record  and 
thus  necessitated  expenditures  on  the  part  of 
defendant  in  employing  counsel,  the  prosecu- 
tion of  a  suit  in  equity,  and  expenses  to 
Boone  coonty  in  attendance  upon  the  trial, 
then  she  Is  raitltled  to  recover  on  the  counter^ 
claim  therefor;  otherwise  not. 

Error  inheres  lu  other  Instructions  fbr  de- 
fendant as  well;  but,  as  the  case  Is  to  be 
retried,  it  la  unnecessary  to  discuss  the  in- 
stmctiona  separately,  for  what  has  been  said 
sufficiently  indicates  the  pn^er  theory  to 
pursue. 

The  Judgment  should  be  reversed,  and  the 
cause  remanded.   It  is  so  ordered. 

REYNOLDS,  P.  J.,  concurs.  ALLDN,  J., 
having  been  of  counsd,  is  not  sitting. 


ST.  LOUIS  BILLPOSTING  CO.  v.  STANTON. 

(St.  Loais  Court  of  Appeals.   Missouri.  March 
1,  1913.) 

1.  Lakdlobd  abd  Tenant  (|  198*)— Liabiu- 
TT— Recovbht  of  Possession  by  Landlobo. 
A  judgment  Id  a  summary  proceediag  by 
a  landlord  for  the  possession  of  the  premises 
for  noDpayment  of  rent  termioates  toe  rela- 
tion of  landlord  and  tenant  from  the  time  of 
the  removal  of  the  tenant  from  the  premises 
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therennder,  and  oTdinarilr  the  right  to  rental 
subseqneDtir  acendng. 

[Ed.  Note. — For  other  cases,  see  lisndlord 
and  Tenant,  Cent  Dig.  |  703;  Dec  Dig.  § 
188.*] 

2.  Landlobd  and  Tenant  (3  198*)~Liabil- 
iTT  —  Rbcovebt  of  Possession  bt  Iiand- 

LOBD. 

A  lease  provided  for  the  payment  of  rent 
moathl?  in  advance,  that.  In  default  of  pay- 
ment of  an;  installment  for  five  days,  the  ten- 
ant would  surrender  posaession,  "boi  for  this 
cease  the  obligation  to  pay  shall  not  cease," 
and  that  the  tenant  voold  pay  doable  rent  for 
every  day  he  or  any  one  dse  held  over  after 
the  expiration  of  the  lease  or  its  forfeiture  for 
nonpayment.  Held  that,  where  the  landlord  re- 
covered possession  in  a  summai^  proceeding 
for  the  nonpayment  of  rent,  the  quoted  provi- 
sion only  obligated  the  tenant  to  pay  the  rent 
for  that  month,  which  had  already  accrued,  and 
not  to  pay  the  rent  for  snbseqaeot  months. 

[Ed.  Note.— For  other  cases,  see  landlord 
and  Tenant.  Cent  Dig.  |  763;  Dec.  Dig.  i 
19a«] 

Ai^wal  fnun  St  Lonla  Circuit  Court;  Jas. 
B.  Wlthrow,  Judges 

Action  by  the  St  Lonis  Billposting  Com- 
pany against  Edwin  U  Stanton,  doing  busi- 
ness as  B.  L.  Stanton  &  Co.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed. 

Robert  &  Robert  of  St.  Louis,  for  appel- 
lant cited:  Evans  v.  Voght  8  Mo.  App,  576; 
Mooers  v.  Martin,  23  Mo.  App.  654-660 ;  Na- 
gel  V.  League,  70  Mo.  App.  loc.  cit  490;  Mur- 
phy r.  Bldg.  Co.,  90  Mo.  App.  624;  Whitney 
V.  Meyers,  8  N.  Y.  Super.  Ct  270;  Michaels 
V.  Flahel,  169  N.  T.  381,  62  N.  B.  425;  Baldwin 
V.  Thlbaudeau  (Com.  PI.)  17  N.  T.  Supp.  532; 
Ash  V.  PUmell  (Com.  PL)  11  N.  T.  Supp.  54; 
Johannes  v.  Klelgast,  27  111.  App.  576;  Hins- 
dale V.  White,  6  Hill  (N.  Y.)  507;  Crane  y. 
Hardman,  4  E.  D.  Smith  (N.  Y.  C.  C.  PL)  339; 
2  Taylor,  Landlord  and  Tenant  (9th  Ed.)  p. 
306. 

WlUiam  H.  Bleyer,  of  St  Louis,  tm  r» 
Bpondent  dted:  Smith  t.  Thurston,  19  Mo. 
App^.  48;  Holmes  v.  Gnion.  44  Mo.  164 ; 
Holmes  t.  Carondelet  38  Mo.  691;  Bieger 
T.  Royal  Brewing  Co^,  106  Ho.  App.  513, 
80  S.  W.  909;  Realty  Co.  t.  Brecfat  109 
Mo.  App.  25,  84  S.  W.  216;  Hanson  v.  Rus- 
sell, 76  Mo.  App.  110;  livermore  t.  Eddy,  33 
Mo.  547;  Lincoln  Trust  Go.  v.  Nathan,  175 
Ho.  82,  74  S.  W.  1007;  Bain  t.  Clark,  10 
Johns.  (N.  T.)  424;  Helms  Brewiuff  Ca  t. 
Flannery.  137  la  309,  27  N.  B.  286. 

BBTNOLDS,  P.  J.   This  Is  an  action  for 

the  recovery  of  $166.66  and  interest,  .claimed 
to  be  due  by  defendant  to  plaintiff  for  rental 
of  premises  in  the  dty  of  St  Louis  for  the 
months  of  October  and  November,  1909,  un- 
der the  provisions  of  a  lease  entered  into  t>e- 
tween  the  parties,  of  date  June  8,  1908,  for 
a  term  of  three  years  from  the  first  day  of 
July,  1908.  The  lease,  among  other  things, 
provides  that  rent  Is  to  be  paid  In  advance 
on  the  first  day  of  each  and  every  month; 
that  In  default  of  the  paymoit  of  any  montti- 


ly  Installment  of  rent  for  five  days  after  the 
same  becomes  due,  the  tenant  "will  at  the  re- 
quest of  said  St  Louis  Billposting  Company 
quit  and  render  to  It  the  peaceable  possession 
thereof;  but  for  this  cause  the  obligation 
to  pay  shall  not  cease."  The  lease  contains 
the  usual  covenants  as  to  use  and  occnpation 
and  obligation  to  repair  any  injury  or  dam- 
age done  to  the  premises  during  the  occupan- 
cy by  the  tenant  and  ttrat  at  the  end  of  the 
term  the  lessee  will  surrender  to  the  lessor 
peaceable  possession  of  the  premises  with  all 
the  keys,  etc,  in  as  good  condition  as  when 
received,  usual  wear  and  use  and  providen- 
tial destruction  or  destruction  by  fire  except- 
ed, the  lessee  engaging  to  pay  the  rent  above 
reserved,  and  double  rent  for  every  day  he  or 
anyone  else  in  his  name  shall  hold  on  to  the 
whole  or  any  part  of  said  tenement  after  the 
expiration  of  the  lease  or  its  forfeiture  for 
non-payment  of  rent  etc.  There  are  no  other 
.covenants  having  any  bearing  upon  the  point 
In  issue.  The  case  was  tried  bj  tbe  court,  a 
Jury  being  waived. 

The  lease  having  been  introduced  In  evi- 
dence, the  cause  was  submitted  upon  an 
agreed  statement,  in  which  It  is  set  out  that 
the  parties,  on  the  8th  of  June,  1908,  execut- 
ed the  lease,  and  that  defendant  entered  and 
took  possession  of  the  leased  premises  on 
July  1,  1908,  and  continued  to  occupy  them 
under  the  lease  as  tenant  of  plaintiff  until 
the  14th  day  of  September.  1900.  That 
on  the  9th  of  September.  1900,  plaintiff  com- 
menced action  before  a  Justice  of  the  peace 
of  the  city  of  St  Louis,  to  recover  possession 
of  the  premises  and  rent  from  August  1, 1909, 
to  September  30,  1909,  U  being  agreed  tbat 
the  statement  before  the  Justice,  after  av«r- 
rlng  that  this  rental  had  been  demanded 
from  defendant  by  plaintiff's  agent  and  tbat 
payment  had  not  been  mad^  continued: 
"Plaintiff,  thorefore^  asks  Judgment  for  its 
rent  and  restitution  of  Its  premises  and  for 
costs.**  It  was  further  agreed  that  smnmons 
was  duly  laaned  on  this  d^and  and  served 
upon  defendant  the  summons  citing  defend- 
ant to  aivear  before  the  Justice  at  bla  office 
on  a  day  named,  "then  and  there  to  show 
cause,  if  any  you  have,  why  the  possession  of 
said  premises  should  not  be  restored  to  the 
said  landlord  or  its  agen^  and  Judgment  for 
its  rent  and  costs  he  rendered.*'  It  waa  fur- 
ther agreed  that  on  the  return  day  of  the 
summons,  that  la  to  aay,  the  14th  of  Septen- 
ber.  1909,  as  shown  by  the  docket  of  tlie  im- 
tice,  that  defendant  had  appeared  and  om- 
fe«ied  Jni^ment  and  bad  anthorlzed  the 
Justice  to  render  judgment  In  the  case  in 
ttLTor  of  plaintiff  and  against  defendant  for 
the  sum  of  $166.66,  for  the  restitution  of  tbe 
premises  occupied  by  defendant  to  plaintiff 
or  Its  agent,  describing  them,  and  also  for 
costs,  and  that  Judgment  was  accordingly 
entered  by  the  Justice;  that  thereafter,  that 
is  to  say,  on  the  14th  ot  September,  1900, 


*For  otbOT  ca««s  see  lams  bwlc  aad  soctloa  NUHBSR  In  Deo.  Dig.  ft  Am.  Dig.  Kar-No.  Series  ft  Bep'r  lodexes 
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defendant  Teceted  tibe  premises  and  deltTered 
tlie  keys  thereof  to  ttte  constable  of  the  Jus- 
tice's court;  that  thereafter  the  constable 
delivered  the  to  plaintiff,  that  defmdant 
paid  the  court  coets  In  the  cause  to  the  con- 
stable and  on  the  15th  of  September,  1900, 
paid  plaintiff  the  sum  of  n66.66.  in  full  for 
the  amount  of  the  Judgment  rendered  in  the 
cause;  that  no  appeal  was  taken  by  either 
party  from  the  Judgment  of  the  Justice;  that 
thereafter  plaintiff  demanded  of  defendant 
payment  of  the  rent  for  the  leased  premises 
>:niier  the  lease  for  the  months  of  October 
and  November,  1909,  amounting  to  $166.66, 
which  defendant  refused  to  pay  and  which 
he  never  has  paid.  It  further  ai^tears  that 
plaintiff  derived  no  rent  from  the  leased 
premises  for  the  months  of  October  and  No- 
vember although  It  had  advertised  the  same 
for  rent  and  made  diligent  effort  In  attempt- 
li^  to  obtain  a  tenant  th^efor,  and  the 
premises  remained  vacant  during  those  two 
months,  but  tbat  thereafter  the  landlord  had 
rented  the  premises  to  others. 

At  the  dose  of  plaintiff's  case,  defendant 
Interposed  a  demurrer,  which  was  overruled. 

Defendant  thereupon  offered  evidence  to 
the  effect  that  during  the  occupancy  of  the 
premises  under  the  lease  and  some  time  in 
July,  1909,  a  fire  had  occurred;  that  defend- 
ant claimed  damages  for  beii^  deprived  of 
the  use  of  the  premises  while  the  landlord 
was  making  repairs  and,  on  the  4th  of  Sep- 
tember, 1909,  defendant  bad  sent  the  land- 
lord. In  a  letter  and  by  mall,  a  check  for 
$97^  as  In  full  for  rental  for  the  months 
of  August  and  September,  1909,  that  being 
the  agreed  rental  for  those  two  months,  less 
$69.44,  claimed  to  be  due  the  tenant  for  dam- 
ages and  repair  work  In  consequence  of  the 
fire  loss.  On  the  9th  of  September  plaintlfl 
returned  this  check  to  defendant,  saying  in 
the  letter  of  transmittal  tbat  the  check 
would  not  be  accepted  under  the  terms  of 
the  above-mentioned  letter  of  defendant  On 
tbat  same  day,  September  9,  1909,  plaintiff 
commenced  its  action  heretofore  referred  to 
before  the  Justice  for  rent  and  recovery  of 
possession. 

At  the  conclusion  of  the  trial,  the  cir- 
cuit court  found  in  favor  of  plaintiff  and 
rendered  Jud^ent  against  defendant  for 
rent  for  the  months  of  October  and  Novem- 
ber, 1909,  with  interest  and  costs.  Judgment 
followed,  from  which  defendant,  after  Inter- 
posing a  motion  for  new  trial,  as  well  as  one  in 
arrest  and  saving  exceptions  to  the  action  of 
the  court  in  overruling  them,  has  duly  per- 
fected his  appeal  to  this  court 

The  errors  here  assigned  are  to  the  refusal 
of  the  court  to  give  a  direction  In  the  nature 
of  a  demurrer  to  the  evidence,  to  the  effect 
that  plaintiff  could  not  recover,  to  the  error 
of  the  court  In  finding  for  and  entering  Judg- 
ment for  plaintiff,  and  to  error  in  overruling 
the  motions  for  new  trial  and  In  arrest 

nia  point  made  by  couns^  for  appelant 


and  on  which  the  case  was  ar^ed  and  la 
briefed.  Is  that  the  summary  proceedings  be- 
fore the  Jnsdoe  under  the  Landlord  and  Ten- 
ant Act  canceled  and  annulled  and  put  an 
end  to  the  lease;  that  defendant  was  there* 
by,  by  the  act  of  the  landlord,  dispossessed 
and  deprived  of  the  use  and  occupation  of 
the  premises  and  his  obligation  to  pay  t&nt 
consequently  ceased. 

Maintaining  that  this  is  an  action  on  the 
lease,  counsel  for  respondent  concede  that 
the  only  question  In  the  case  Is  whether  the 
proceeding  before  the  Justice  released  ap- 
pellant from  his  obligation  to  pay  the  rent 
for  the  remaining  months  of  the  lease  "based 
upon  the  provision  contained  in  the  lease," 
which  provision  we  have  before  quoted. 

[1  ]  In  the  view  we  take  of  this  case  It  Is 
not  necessary  to  go  Into  an  elaborate  analy- 
sis of  the  many  authorities  cited  by  the  re- 
spective parties.  We  hold  that  the  real,  the 
sole,  point  in  issue  was  settled  adversely  to 
the  contention  of  respondent  and  adversely 
to  the  conclusion  arrived  at  by  the  learned 
trial  court  by  the  decision  of  this  court  in 
VtvAna  et  al.  v.  Voght  8  Mo.  App.  576.  As 
a  mere  synopsis  of  the  opinion  delivered  by 
Judge  Bakewell  In  that  case  has  been  re- 
ported, we  set  ont  so  much  of  It  as  Is  i>ertl- 
nent  to  the  case  now  before  us.  We  quote 
from  the  original  opinion  as  on  file  among 
the  records  of  our  court.  In  Bvans  et  al.  v. 
Voght: 

"Plaintiffs  devised  to  defendant,  by  written 
lease,  a  term  In  St  Louis  county,  for  the 
term  of  five  years  from  Ist  March,  1877. 
The  rent  reserved  for  the  first  year  was 
$675,  payable  in  two  equal  semi-annual  In- 
stallments, on  1st  September,  1877,  and  1st 
March,  1878.  ^e  rent  reserved  for  the  re- 
mainder of  the  term,  was  also  payable  In 
semi-annual  installments.  Notes  were  ex- 
ecuted for  the  Installmrats  of  rent,  made  by 
the  lessee  to  the  order  of  lessors,  and  se- 
cured by  deed  of  trust  There  was  testimony 
tending  to  show  that  defendant  went  into 
possession  of  a  part  of  the  farm  In  1876, 
and  of  all  the  premises  on  1st  March,  1877. 
and  remained  in  possession  till  March,  1878. 
This  action  la  an  attachment  for  the  rent 
of  the  first  year  of  the  term,  commenced  ISth 
August,  1877. 

•  ••••• 

'^ere  was  evidence  tending  to  show  that 
on  8d  S^t^ber,  1877,  plaintiffs  commenced 
a  suit  against  defendant  under  the  Landlord 
and  Tenant's  Act,  and  obtained  Judgment  for 
possession  on  20th  October,  on  which  no  ex- 
ecution was  issued.  Defendant  claims,  and 
asked  Instructions  to  the  effect,  that  this 
action  before  the  Justice  was  a  forfeiture 
of  the  lease,  and  that  plaintiffs  could  only 
recover  rent  up  to  tbe  date  of  that  suit 
These  Instructions  were  properly  refused. 
Such  proceedings  operate  to  cancel  and  an- 
nul the  relation  of  landlord  and  tenant  be> 
tween  the  partiea,  and  the  contract  for  the 
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use  Of  Am  iiremlses,  from  the  time  of  the 
removal  of  the  toiaiit  from  the  demlwd 
pronlBes  nnda*  tbe  writ,  and  not  from  tbe 
time  of  commendns  proceedings.  Whitney 
T.  Meyers,  8  N.  T.  Saper.  Ct  266." 

An  examination  ckT  the  transcript  of  the 
record  In  that  case  diows  that  Qie  statemoit 
of  Judge  Bakewell,  that  "no  execntton  was 
Issued,"  la  a  slip  of  die  pen.  It  does  appear 
by  the  transcript  that  an  execntlon  and  writ 
of  restitution  upon  the  Judgment;  command- 
ing the  constable  to  put  plalntlflB  into  the 
Immediate  possesion  of  the  pranises,  was 
issued  and  that  acting  under  the  writ  the 
constable  pat  defendant  oat  of  posseaalon 
and  turned  over  poaaeaalon  to  plaintiffs. 

The  role  here  announced  is  sui^wted  by 
many  authnitles;  Indeed,  It  can  be  said  to 
be  tionentary.  See  Bain  t.  Clark,  10  Johns. 
(N.  T.)  422,  loa  dt  426t  citing  Shop.  Touch. 
299,  800;  this  case  followed  and  approved 
by  Ohancelior  Kent  in  Bbepard  v.  Merrill, 
2  Johns.  Ch.  (N.  X.)  276,  loc.  dt  280;  see, 
also.  Giles  v.  Gomstodc,  4  N.  T.  270,  loc.  cit 
275,  53  Am.  Dec.  374  as  wdl  as  Whitney  v. 
Meyers,  supra.  The  erletion— turning  the 
tenant  out  of  possession  of  all  of  the  demised 
premises  by  tiie  landlord  under  Judicial  pro- 
cess—aided the  lease,  and  ordinarily  the 
rii^t  to  rentaL  2  McAdam,  Landlord  ft  Ten- 
ant (4th  DdO  c  89,  particularly  page  1376. 
.  Says  a  time-honored  tex^writer  on  the 
subject  of  Landlord  and  Tenant,  "R^t  be- 
ing an  equlvaloit  for  an  Inter^  enjoyed, 
a  covenant  for  Its  payment  cannot  be  en- 
forced If  no  estate  passed  under  the  lease 
and  the  tenant  has  not  occupied  the  prem- 
ises; since  there  is  no  legal  conslderatlou 
for  the  engagement"  1  Taylor,  Landlord 
ft  Tenant  (9tta  Bd.)  |  384.  Says  the  same 
author:  "Where  the  lessee  has  been  once 
evicted,  the  rent  will  be  suspended  for  the 
future,  although  the  obstacle  to  his  re-entry 
may  have  been  removed."  1  Taylor,  supra, 
t  388. 

[2]  Necessarily  the  argument  of  counsel 
for  re^ndent  proceeds  upon  the  theory  that 
this  case  Is  taken  out  of  the  general  rule 
that  rent  falls  with  the  lease,  by  reason  of 
the  presence  in  this  lease  of  the  words  "but, 
for  this  cause,  the  obligation  to  pay  shall 
not  cease."  We  have  gnoted  lo  full  that  part 
of  the  lease  In  which  this  clause  occurs. 
Considering  this  clause,  In  connection  with 
the  other  provisions  of  the  lease,  In  so  far 
as  they  relate  to  rental,  we  do  not  think  that 
It  refers  to  payment  of  rental  for  the  whole 
term  of  the  lease.  The  r»ital  was  payable 
In  advance  on  the  first  day  of  each  month 
of  the  term.  When  the  first  day  of  the 
month  arrived,  the  right  of  the  landlord  to 
the  rental  for  the  whole  of  that  month  was 
fixed.  The  landlord,  ex  gratia,  gave  the  ten- 
ant five  days  In  the  first  of  each  month  in 
which  to  pay  the  natal  due  fOr  that  month. 


With  that  provision  in  mind  we  think  that 
the  1"t°******"  of  the  parties,  gathered  .from 
the  leaee  itself  was  to  prevent  a  lam  of  any 
part  of  Uiat  mimth'B  rent;  that  the  landlord, 
granting  the  five  days  of  the  month  before 
"requesting  the  tenant  to  quit  and  render 
to  mm  peaceable  posaeadon  of  the  prem- 
ises;" should  not  lose  bis  rental  for  the 
month.  That,  we  hold,  la  all  that  this  dause 
means.  It  la  true  that  this  wonid  be  so  even 
In  the  absence  of  sndi  a  danae.  Tbos  it  is 
said  that  "A  anrr^ider  does  not  dlsebarge 
rent  already  due,  thou^  payable  in  adrnnce." 
It  rdates  to  Uie  future  not  to  the  past  2 
UcAdam,  Landlord  ft  Tenant  (4th  Ed.)  p. 
1864;  alao  pages  1361,  1435.  Thla  la  on  the 
rule  that  rents,  like  annnltiee,  are,  gounlly, 
not  apportionabla 

Tbe  oonatmctlon  ecratended  for  by  coun^ 
8d  for  respondent  upon  ttda  dause  would  ex- 
tend the  obligation  to  pay  rmt  over  the 
whole  of  the  remainder  of  the  term  qpedfied 
in  the  lease,  even  after  the  lessee  had  been 
evicted  from  tba  whole  of  tlie  premlaee  by 
the  landlord.  We  are  not  holding  or  d^ier- 
minlng  that  a  covenant  eoold  not  be  Inserted 
in  a  lease  that  would  sender  the  t«iant  li- 
able for  ruital  for  the  whole  of  the  term, 
whether  he  remained  in  possession  or  not 
That  question  is  not  before  us.  There  are 
cases  in  which  it  is  held  that  "the  surren- 
der of  a  lease,  though  with  an  agreement 
that  the  lessee  should  remain  liable  for  the 
rent  and  that  the  landlord  might  take  all 
lawful  measures  for  Its  collection,  termi- 
nates the  relation  of  landlord  and  tenant: 
but  not  to  the  extent  of  preventing  a  re- 
covery under  the  agreement"  2  McAdam. 
Landlord  &  Tenant  (4th  Bd.)  p.  1343.  But 
the  general  rule  Is,  that  "the  resumiition 
of  possession  by  a  lessor  operates  as  a 
surrender  of  the  lease  and  puts  an  end  to 
the  liability  of  the  lessee  for  future  rents, 
unless  otherwise  plainly  provided."  McAd- 
am. supra,  p.  1348.  See.  also,  lamson,  Oon- 
sol.  Store  Service  Co.  v.  Bowland.  114  Fed. 
oaQ,  loc  dt  641,  52  G.  C.  A.  335  (a  deci- 
sion of  the  United  States  Circuit  Court  of 
Appeals  for  the  Sixth  Circuit  written  by 
Judge  Lurton);  Weeks  t.  International  Trust 
Co.,  125  Fed.  370,  loc  dt  875,  60  C.  C.  A. 
236  (a  decision  of  the  United  Stetes  Orcult 
Court  of  Appeals  for  the  First  Carcuit  the 
opinion  written  by  Judge  Lowell);  Watson 
V,  Merrill,  136  Fed.  359.  69  C.  C.  A.  185,  69 
L.  B.  A.  710  (a  decision  of  the  United  States 
Circuit  Court  of  Appeals  for  the  Eighth  cir- 
cuit the  opinion  written  by  Judge  Sanborn). 

We  And  no  clear  expression,  in  this  clause 
of  the  lease,  relied  upon  by  counsel  for  re- 
spondent and  by  the  learned  trial  court 
whicb,  warrants  the  recovery  of  rental  for 
any  month  after  that  for  which  a  recovery 
was  had  in  the  action  before  the  Jnstloe  of 
Che  peace,  and  m  wJildi  action  this  def^ud- 
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ant,  the  tenant,  was  evicted  tram  fhe  whole 
of  the  premises,  and  poesesston  awarded  the 
landlord.  On  the  contrary,  we  find  It  ex- 
pressly provided  in  and  by  the  lease,  that  the 
lessee  engages  "to  pay  the  rent  above  reserv- 
ed and  double  rent  for  every  day  be  or  any- 
one else  in  his  name  shall  hold  on  to  the 
whole  or  any  part  of  said  tenement  after 
*  *  *  Its  forfeiture  for  non-payment  of 
rent,"  etc.  This  clause  follows  the  one  re- 
lied upon  by  counsel  for  res[K>ndent,  namely, 
"but  for  this  cause  the  obligation  to  pay 
shall  not  cease."  Assuming  that  it  means 
"to  pay  rent,"  It  Is  a  clear  Indication  that 
rental  ended  with  the  lease,  whether  at  the 
expiry  of  the  term  or  by  eviction.  So  that 
it  is  inconsistent  with  any  Idea  that  after 
eviction  rental  was  to  be  paid,  save  such  as 
had  &llen  due  on  or  within  the  month  in 
which  the  eviction  had  occurred. 

To  avoid  any  misconstruction  of  the  point 
here  in  decision,  we  reiterate  that  the  land- 
lord, having  ousted  the  tenant  from  posses- 
sion by  proceedings  Under  the  Landlord  and 
Tenant  Act,  had  absolutely  and  completely 
put  an  end  to  the  relation  of  landlord  and 
tenant  between  itself  and  defendant,  and  had 
thereby  lost  all  right  to  the  recovery,  as 
rental,  of  any  sum  whatsoever  from  defendant 
for  the  following  mouths.  This  must  be  true, 
for  could  It  possibly  be  contended  that  after 
he  had  been  disiK)8aes8ed,  the  tenant,  on  pay- 
ing the  accrued  rent,  could  re-enter  and  could 
have  Justified  under  this  lease?   Surely  not. 

Counsel  for  the  respective  parties  have  ful- 
ly briefed  the  authorities  in  Eupport  of  their 
respective  positions;  those  authorities  will 
undoubtedly  appear  In  the  report  of  the  case- 
and  we  wUl  not  undertake  to  analyse  them 
in  detail. 

It  follows  from  what  we  have  said  that 
plaintiff  cannot  recover  in  this  action  and 
the  finding  and  Judgment  of  the  circuit  court 
cannot  stand.  That  Judgment  Is  reversed. 

MORTONI  and  ALIiEN.  JJ..  concur. 


PHIPPS  T.  PHIPPS. 
(Kansas  City  Court  of  Appeals.  lOssonrl. 
March  3, 1913.) 

1.  DiVOBCE  (}  299*)— GnSTODT  OF  Childbxit 
—Dec  BEE. 

The  right  of  custody  of  cbildreo  granted 
by  a  divorce  decree  does  not  deprive  the  other 
party  of  access  to  the  cbildreo,  though  she  be 
the  guilty  party,  in  the  absence  of  an  express 
provision  to  Uie  contrary. 

[Ed.  Note.— For  other  eases,  see  Divorce, 
Cent.  Dig.  I  788;  Dec  Dig.  S  299.*] 

2.  DiVOKCK  (I  298*)  —  DECBEE  — CUSTODX  OF 
CUILDBEN. 

Where  a  divorce  decree  awarded  the  cus- 
tody of  a  minor  son  to  the  father  withont  any 
other  provision,  the  mother  was  entitled  to  vis- 
it the  child  at  proper  and  reasonable  times, 
and  in  a  proper  manner. 

lEA.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  I  788;  Dee.  Dig.  |  299.*] 


3.  DiVOBGE  (I  308*)— GUBTODT  OW  CHILDBBN— 

Decree— MooiFiOATi  OK. 

Where  a  divorce  decree  awarded  the  cus- 
tody of  a  minor  child  to  the  father  without 
more,  the  fact  Uiat  Uie  court  was  without  pow- 
er to  change  the  custody  of  the  child  in  the 
absence  of  new  facts  to  justify  the  change  did 
not  deprive  the  court  of  power  to  subsequently 
insert  in  the  decree  a  provision  gMng  the 
mother  the  right  to  visit  the  child  nnder  proper 
regulations  and  on  certain  conditions,  based  on 
the  new  fact  of  the  father's  refusal  to  permit 
her  to  see  it. 

[Ed.  Note.— For  other  cases,  see  Divorce* 
Cent  Dig.  H  793-79S;  Dec  Dig.  S  303.*] 

4.  DiVOBCE  ($808*)— DBCBXI— MODUICATIOK. 

As  respects  the  custody  of  children,  a  di- 
vorce decree  remains  open  and  subject  to  modi- 
fication until  the  children  are  of  age. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  SI  793-7&5;  Dec  Dig.  S  303.*] 

5.  DxvoBOB  ({  808*)— CusiODT  or  Children 
—  Dbcbxb  —  MoDxnoaTioir  —  Qbouhds  — 
New  FAOia. 

A  decree  of  divorce  was  granted  a  husband 
because  of  the  wife's  fault  and  the  custody  of 
a  minor  son  awarded  to  him.  Notwithstanding 
thU  be  allowed  the  child  to  stay  with  the 
mother  for  more  than  a  year,  but,  believing 
that  sbe  was  not  living  properly,  afterwards 
took  the  boy  away,  and  refused  to  let  her  visit 
the  child.  She  afterwards  remarried  and  re- 
formed, and  at  the  time  of  applying  for>a  mod- 
ificaUon  of  the  decree  so  as  to  anthorize  her 
to  visit  the  child  was  living  properly.  Beid, 
that  such  facts  showed  a  sufficient  change  in 
her  situation  and  character  to  Justify  modify- 
ing the  decree,  so  that  the  chfld  could  visit  her 
under  proper  conditions. 

[£d.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  U  798^795;  Dec  Dig.  |  303.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;  Herman  Brumback,  Judge. 

Actton  by  John  P.  Phlppe  against  Daisy  A. 
Phlnia.  now  Cramer.  From  an  order  modify- 
ing a  divorce  decree  bo  as  to  award  defend- 
ant the  right  of  visitation  with  reference  to 
a  minor  child  awarded  to  plaintiff,  he  ap- 
peals. AfBimed. 

Chas.  B.  Pence  and  Frank  Teoman,  both 
of  Kansas  City,  for  appellant  Halrgrove  & 
Greet,  of  E^ansas  City,  for  respondent 

TBIMBLB,  J.  This  Is  an  appeal  from  an 
order  made  by  the  circuit  court,  at  Its  Sep- 
tember term,  modifying  a  divorce  decree  ren- 
dered at  the  April  term  following,  the  modifi- 
cation being  In  reference  to  the  custody  of 
the  child.  The  decree  gave  a  ^vorce  to  the 
husband,  and  directed  that  hie  "have  the 
care,  custody,  and  control  of  the  minor  child, 
George,  born  of  said  marriage,  and  the  court 
reserves  Jurisdiction  of  this  cause  for  any 
further  orders  concerning  the  custody  of 
said  child."  The  modification  was  made 
upon  motion  filed,  and  notice  was  given  and 
a  hearing  had.  The  modification  order  is  as 
follows:  "Now  plaintiff's  motion  to  modify 
the  decree  heretofore  rendered  herein  Is  by 
the  court  beard  and  sustained  to  the  extent 
herein  mentioned,  and  it  Is  by  the  court  or- 
dered that  the  decree  l>e,  and  it  is,  modified 
so  as  to  pemUt  the  defendant  to  have  the 
minor  ditld,  George  P.  Pbl^Mt  visit  her 
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every  Saturday,  beginning  October  21,  1911, 
from  9  o'doA  a.  m.  until  S  o'clock  p.  m.,  bat 
In  no  event  shaa  said  cbild  be  kept  aftec 
dark  It  la  ordwed  by  tbe  court  that  said 
child  be  dellvraed  to  the  office  of  the  clerk  of 
the  drcolt  court  at  Independence,  Mo.,  by 
the  plaintiff,  each  Saturday  at  0  o'clock  in 
the  morning  and  returned  to  the  afor«»id 
place  at  5  o'clock  In  the  evening  by  the  afore- 
said defendant"  The  husband  appeals  from 
this  order  on  the  ground  that  the  evidence 
does  not  show  any  new  ftcts  upon  which  a 
change  in  the  custody  of  the  child  can  be 
made,  that  the  court  Is  powerless  to  act 
unless  the  motion  contains  averments,  and 
the  evidence  discloses  facts  showing  that 
since  the  decree  a  change  of  conditions,  cir- 
cumstances, or  situation,  or  character  of  the 
parties,  baa  occurred  to  Justify  a  modiflca- 
tlon. 

[1,21  The  right  of  custody  granted  by  a 
decree  does  not  deprive  the  other  party  of  ac- 
cess to  the  children,  unless  there  is  an  ex- 
press provision  to  the  contrary.  Barge  v. 
Bnrge.  S8  111.  loc.  dt  167.  And  even  the 
guilty  party  Is  allowed  this  privilege  (Oliver 
V.  Oliver.  1S1  Mass.  349,  24  N.  E.  61) ;  though 
there  have  been  rare  cases  In  which  it  has 
been  refused,  where,  on  account  of  the  de- 
praved character  of  the  party.  It  was  deemed 
best  for  the  children.  So  that,  under  the 
original  decree,  the  mother  would  have  the 
right  to  visit  her  child  at  proper  and  reason- 
able times  and  in  decent,  orderly  manner. 
But,  if  this  right  were  denied  her  by  the 
father,  her  only  remedy  would  seem  to  be  to 
apply  to  the  court  In  which  the  decree  was 
granted  for  an  order  requiring  him  to  allow 
her  that  privilege.  And  In  such  case  the 
father's  refusal  to  let  her  visit  the  child 
would  be  a  new  fact  on  which  the  court 
could  modify  the  decree  so  as  to  permit  such 
visits.  To  hold  otherwise  would  put  it  in  the 
power  of  one  parent  to  deny,  without  reason, 
the  other  parent  of  the  privilege  of  seeing 
the  offspring,  which  both  have  brought  into 
the  world.  In  the  case  of  Oliver  v.  Oliver, 
151  Mass.  349,  24  N.  E.  51,  the  decree  gave 
the  custody  of  the  child  to  the  mother,  who 
thereafter  refused  to  let  the  father  see  or 
visit  it  The  Supreme  Court  held  that  even 
though  the  evidence.  In  words,  did  not  show 
grounds  for  a  modification,  yet  the  trial  court 
could  by  observation  see  many  things  In  the 
character,  appearance,  and  manners  of  the 
parents  testifying  which  could  not  be  pre- 
sented In  print,  and  thereupon  refused  to 
hold  that  there  was  no  evidence  on  which  to 
base  a  modification  of  the  decree  so  as  to 
permit  the  oflTeuding  fatbra  to  see  his  Child. 
It  will  be  observed,  in  passing,  that,  while 
the  terma  of  the  order  may  have  the  effect 
of  <T*mnging  the  custody  of  the  cldld  from 
the  fiitber  to  the  motlier  from  9  a.  m.  until 
6  p.  m.  of  each  Saturday,  yet  the  evident 
intention  of  the  order  was  to  permit  tlw 
mother  to  have  b«r  minor  ckdld  ''visit  bar 


every  Saturday"  as  the  order  states.  But, 
whether  the  mUeg  changes  the  custody  or 
not,  the  motion  does  not  ask  for  a  change  Id 
such  custody.  After  reciting  that  part  of  the 
decree  relating  to  the  custody  of  the  child, 
the  motion  prays  the  court  to  make  the  de- 
cree provide  "that  the  defendant  shall  liave 
the  right  to  visit  said  child  and  have  said 
dilld  visit  her .  at  any  and  all  reasonable 
times*  or  on  stated  occasions  to  be  fixed  by 
the  court" 

[S]  So  that  although  the  court  Is  without 
power  to  change  the  custody  of  the  child,  in 
the  absence  of  new  facts  to  justify  such 
change,  this  ought  not  to  prevent  the  court 
giving  the  mother  a  right  to  visit  the  cblld 
under  proper  regulations  and  on  certain  con- 
ditions based  merely  on  the  new  fact  of  the 
father's  refusal  to  let  her  see  It  But  we 
will  treat  the  order  made  as  a  modification 
of  tbe  decree  so  far  as  it  relates  to  tbe  custo- 
dy of  the  child,  and  dispose  of  the  case  on 
that  theory.  The  order  is  not  complained  of 
because  it  requires  the  taking  of  the  child  to 
the  clerk's  office  in  Independence  every  Sat- 
urday, regardless  of  the  weather,  tbe  health 
of  the  child,  or  the  ability  or  reasonable  con- 
venience of  the  father.  The  sole  claim  is 
that  the  court  had  nothing  on  which  tt  could 
base  an  order  of  any  kind. 

[4]  A  judgment  for  divorce,  so  far  as  ali- 
mony and  the  support  and  custody  of  chil- 
dren are  concerned,  is  not  a  closed  incident 
like  other  judgments.  As  to  these  matters. 
It  can  accomplish  Its  true  end  only  by  re- 
maining perpetually  open  for  variations  to 
be  made  from  time  to  time  as  the  changed 
circumstances  of  the  parties  and  the  children 
may  require.  1  Bishop  on  Marriage,  Divorce, 
and  Separation,  S  822.  As  respects  the  cus- 
tody of  the  children,  a  divorce  suit  can  In  its 
nature  terminate  only  with  their  majority. 
Id.  I  826.  And,  In  addition  to  this,  our  stat- 
ute gives  the  court  power  to  modify  the 
Judgment  as  to  such  matters.  Section  23S1. 
R.  S.  Mo.  1909.  But  our  courts  hare  said 
that  the  custody  fixed  by  the  judgment  can- 
not be  changed  except  after  a  bearing  and 
upon  new  facts  at  a  change  in  the  drcum- 
stances  or  character  of  the  parties  justl^lng 
such  change.  West  v.  West  94  Ma  App.  683, 
68  S.  W.  753;  Deldesheimer  T.  Deldeeh^mer, 
74  Mo.  App.  284;  State  ex  reL  v.  Barney,  134 
Mo.  App.  722,  115  S.  W.  45a  And  on  the 
contention  that  the  evidence  discloses  do 
new  facts  or  changed  circumstances  appel- 
lant asks  that  the  ord»  of  modification  be 
reversed  and  set  aslda 

[I]  The  evldcuce,  however,  shows  that  at 
the  time  the  divorce  was  granted  aniellant 
agreed  with  respondent  (the  mother)  that  he 
would  allow  the  child  to  remain  with  her, 
and  the  child  did  renuln  with  her  for  more 
than  a  year  after  the  divoroeu  True,  tbe 
husband  says  he  agreed  to  this  only  on  con- 
dition that  the  mother  live  with  ha  par- 
ents, and  that  she  violated  thia  condition. 
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and  began  to  live  elsewhere  In  snrround- 
ings  that  he  did  not  think  were  good  for 
the  child.  He  also  says  she  took  the  child, 
and  went  to  California  with  it,  and  that 
be  followed  them  and  found  her  in  bad  but- 
roandtngs,  and  brought  the  child  back,  but 
this  was  before  the  divorce,  and,  after  bring- 
ing them  back  to  Kansas  City,  he  allowed 
the  child  to  stay  with  her  for  more  than  a 
year  after  the  granting  of  the  divorce  whldi 
gave  him  the  custody  of  the  child.  He  ad- 
mits this,  and  says :  "But  she  never  thought 
that  I  was  going  to  take  the  boy  away  from 
her.  If  she  had  been  living  as  I  thought  she 
ought  to  live,  I  wouldn't  have  taken  the  boy 
away  from  ber.  It  was  the  way  she  was 
doing  that  I  took  the  boy."  The  mother  de- 
nies living  Improperly,  and  says  that  the 
father,  after  the  divorce,  proiwsed  that  she 
let  him  have  a  key  to  her  room,  and  that  it 
was  not  until  she  refused  to  accord  him  this 
favor  that  he  took  the  boy  away  from  her 
by  deception,  and  has  not  allowed  her  to 
see  or  visit  him  since,  or  to  know  where 
be  is.  The  husband  denies  only  the  key  part 
of  this  accusation.  There  was  also  evidence 
to  the  effect  that  the  mother  said  she  would 
Ull  the  child  rather  than  that  her  husband 
should  have  hUn ;  but  this  was  said,  if  satd 
at  all,  prior  to  the  divorce,  and  when  the  sep- 
aration was  being  contemplated,  and  while 
the  mother  was  in  stress  of  mind  over  the 
pending  separation.  There  was  disinterested 
testimony  to  the  effect  that  she  showed 
great  affection  for  the  child;  and  the  fact 
that  the  father,  after  the  divorce,  allowed 
her  to  keep  the  child  for  a  year  or  more, 
shows  that  be  was  not  very  apprehensive 
of  her  harming  it.  After  the  father  took  the 
child  away,  and  before  the  filing  of  the  mo- 
tion to  modify,  the  mother  married  again. 
Her  husband  is  regularly  employed,  and  she 
has  no  other  child.  Her  parents  and  her  sis- 
ters are  also  Uvlug,  and  they  are  friendly 
to  the  child.  Now,  while  the  evidence  tends 
to  show  that  the  mother  was  indiscreet,  to 
say  the  least,  before  the  divorce,  it  is  not 
so  strong  as  to  her  living  improperly  at  the 
time  the  father  took  the  child  away,  as  he 
says,  on  that  account.  But,  granted  that 
she  was  not  living  In  a  way  to  avoid  the 
appearance  of  evil  at  the  time  be  took  the 
boy  away,  so  as  to  justify  him  In  so  doing, 
yet  as  she  is  now  married  and  has  about  her 
the  protecting  care  of  an  industrious  man 
against  whom  nothing  has  been  said,  and 
she  is  living  as  a  good  woman  should,  these 
are  facts  showing  a  sufficient  change  In  her 
situation  and  character  to  Justify  the  court, 
who  saw  the  parties  and  heard  them  testify. 
In  modifying  the  decree,  not  so  as  to  take 
the  custody  of  the  child  from  the  father  and 
give  it  to  the  mother,  but  so  that  the  child 
could  visit  its  mother,  and  not  be  entirely 
deprived  of  her  society  and  atTectlon,  nor  she 
of  its.  Especially  Is  this  true  when  it  In 
seen  that  at  the  time  tbe  divorce  was  grant- 


ed the  child  was  left  with  ber,  and  now  tbe 
child  is  not  only  taken  from  her,  bat  she  is 
not  allowed  to  see  it  or  even  know  where 
It  Is. 

We  are  of  opinion  that  the  Judgment  of 
modification  In  this  case  should  be  upheld. 
If,  at  any  time  In  the  future,  circumstances 
should  so  change  as  to  make  it  necessary 
that  this  modifying  order  should  be  changed 
or  revoked  altogether,  it  Is  within  the  power 
of  the  father^  or  of  either  parent  for  that 
matter,  to  apply  to  the  court  for  such  modi- 
fication or  revocation,  since  the  divorce  suit, 
on  this  phase,  remains  open,  and  will  stay 
open,  till  the  child  becomes  of  age.  Oliver 
V.  Oliver,  supra,  151  Mass.  loc.  cit  352,  24 
N.  E.  51 ;  1  Bishop  on  M.,  D.  and  S.  |  826. 

The  Judgment  modifying  the  decree  la  af- 
firmed.   All  concur. 


.arrNA  life  ins.  co.  v.  American  zinc, 

LEAD  &  SMELTING  CO. 

(Springfield  Court  of  Appeals.  MiesourL 
March  3,  1913.    Rehearing  Denied 
March  27.  li)13.) 

1.  INSUBANCB   (J  244*) —Cancellation  or 
Policy — Short  Terms  Rates. 

An  insurance  policy  for  12  months,  which 
contained  a  special  written  provision  under  the 
head  "Monthly  Adjustment  of  Premium,  (50 
deposit,"  providing  that  on  a  certain  date  in 
each  month  the  assured  should  state  to  the 
company  the  amount  of  wages  paid,  and  pay 
the  amount  of  premium  due  at  the  rates  named 
in  the  policy,  was  a  contract  for  a  year;  and 
the  special  written  provision  did  not  give  the 
assured  the  right  to  cancel  the  policy  without 
paying  a  higher  rate  provided  by  a  printed 
taUe  in  the  policy  for  sbort  terms  on  cancella- 
tion by  tbe  assured;  written  and  printed  terms 
in  insorance  contracts  being  construed  togeth- 
er, unless  the  written  and  printed  terms  con- 
flict, when  the  written  portion  will  prevail  over 
the  printed  part  or  ambiguitiei  appear,  in 
which  case  the  construction  Is  adverse  to  the 
insurer. 

[Ed.  Note. — For  other  cases,  see  Insumnce, 
Cent  Dig.  H  194.  624-630;  Dec  Dig.  |  244.*] 

2.  Refobuation  or  Instbuments  <|  45*)— 

CONTEAOT  OF  I.NSUBAKCE— EvinERCE. 

In  an  action  for  a  portion  of  an  insurance 
premium,  evidence  held  insufficient  to  warrant 
the  reformation  of  a  contract  of  insurance  on 
the  grotmd  that  the  insurer  agreed  orally  that 
the  Insured  could  cancel  the  policy  without 
paying  a  higher  rate  provided  for  in  the  policy 
for  short  terms,  and  that  sucb  was  intended 
to  be  the  contract. 

[Ed.  Note. — ^For  other  cases,  see  Reformation 
of  Instruments,  Cent  Dig.  fl  157-103;  Dec. 
Dig.  {  45.*] 

3.  ItEFOBUATIOff    OF  INSTBUUENTS    ({  47*)— 

Pleading— Reubf. 
In  an  action  on  contract,  where  the  defense 
pleaded  Is  that  there  was  a  mistake  in  that 
the  written  contract  did  not  state  the  true 
agreement,  the  court  need  not  actually  reform 
the  instrument,  but  may  give  the  defendant  re- 
lief as  though  the  contract  stood  corrected. 

[Ed.  Note— For  other  cases,  see  Reforma- 
tion of  Instruments,  Cent  Dig.  SI  195-198; 
Dec  Dig.  I  47.*] 
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4.  Rbfobiution  ov  iKBramnifTB  (i  46*)— 
Mistake— BuBDXir  or  PBOor-SurFiciENOT 

OP  EVIDBNCB, 

The  burden  of  proof  Is  on  a  penon  at- 
temptmg  to  reform  a  written  instrument  on 
tbe  ground  of  mistalce  to  dearly  and  convinc- 
lugly  show  such  mistake. 

[Ed.  Note.— For  other  caaea,  see  Reformation 
of  iDBtrnments,  Cent  XMs.  If  1S7-1BS;  Dee. 
Dig.  S  46.*] 

B.  iRsuBANOB  ({  129*)— AanroT-<3oinucT8 

— ^AxnrHOBXTT. 

A  mere  solicitor  of  Insurance  has  no  power 
to  contract  that  an  assured  under  a  contract 
for  a  year  could  cancel  the  same  without  be- 
coming liable  for  the  higher  rates  provided  in 
the  puicv  for  short  terms. 

[Ed.  Not& — For  other  cases,  see  Insurance, 
Cent.  Dig.  H  180-182, 1549,  I860;  Dec  Dig.  | 
129.*] 

6.  RePOBIUTION  op  InsTBtJUENTS    (I  41*)— 
TeBUS  op  AUXOBD  AOBBBiaCNiy-PBOOP. 

In  order  to  reform  a  mistake  in  an  in- 
surance policy,  the  terms  of  the  alleged  intend- 
ed agreement  must  be  shown,  so  that,  where  it 
is  contended  that  the  policy  was  to  be  the 
same  as  a  prior  policy  in  another  company, 
'  the  terms  of  such  prior  policy  must  be  shown. 
[Ed.  Note.— For  other  cases,  see  Reformation 
of  Instruments,  Oent.  Dig.  i  153;  Dec.  Dig.  i 
41.*] 

7.  Refobhation  op  InsTBUiCBirrs  (|  25*)— 
Kbbob  in  Poliot— Duty  of  Assubed  to 

Examine. 

It  is  the  duty  of  an  assured  to  famine 
his  poli(7,  and,  if  it  does  not  contain  the  con- 
tract agreed  on,  to  notify  the  company  and 
take  steps  to  correct  it;  and  his  failure  to  do 
80  is  to  be  considered  on  the  question  of  mis- 
take justifying  reformation. 

[Ed.  Note.— For  other  cases,  see  Beformation 
of  ^struments,  Gent  Dig.  ||  84-80;  Dec.  Dig. 

8.  INSUBANCE  (S  186*)— ACOBPTANCB  OP  PBE- 
MIUU— ESTOFFBI.. 

Where  a  policy  of  insurance  for  a  year 
'contains  a  table  of  rates  to  be  paid  for  shoi-t- 
er  terms  than  a  year,  the  acceptance  of  the 
monthly  premiums  at  the  cheaper  rate  for  the 
year's  contract  does  not  estop  the  Insurer  from 
Buiag  for  the  difference  between  the  lower  and 
the  oigher  rate  on  caneeUation  of  the  policy 
by  the  assured. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  88  396-398;  Dec  Dig.  |  186.*] 

9.  INBUBAKCX  (I  244*)— Gakcellation  bt 

AsBUBBD  —  StTTPZCIBHCT      DP      ObOUNOB  — 

TUBEATS. 

A  threat  by  an  insurance  adjuster  that  If 
the  business  of  "snitch  lawyers,"  who  were 
bringing  many  annoying  suits  for  personal  in- 
juries, did  not  stop,  be  would  recommend  a 
cancellation  of  asaored's  poli<^  did  not  justify 
a  cancellation  hy  tiie  assured  without  paying 
the  higher  rate  provided  therein  for  short 
terms. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  88  194,  524-530;  Dec.  Dig.  8  244.*] 

Appeal  from  Circuit  Court,  Jasper  County; 
Joseph  D.  Perkins,  Judge. 

Action  by  the  ^tna  Life  Insurance  Com- 
pany against  the  American  Zinc,  Lead  & 
Smelting  Company.  Judgment  for  plaintiff 
for  less  than  the  claim,  and  It  appeals.  Re- 
versed. 

Spencer,  Grayston  &  Spencer,  of  JopUn, 
for  appellant  Thomas  ft  Hackney,  of  Joplln, 

for  respondent 


STUBGIS,  S.  This  snlt  Is  Cor  a  boluice 
upon  a  premlom  for  liability  Insurance  writ- 
ten by  the  plaintiff,  and  covering  defeodonrs 
mining  opera ttons  In  Jasper  county.  The 
policy  in  qaeatlon  Is  dated  Decwher  80, 1900, 
and  was  cancded  by  the  dtfendant  on  May 
2,  1910.  The  rate  ot  the  ^?aDlum  was  4 
per  cent  of  the  amount  of  wages  expended 
by  tbe  defendant  to  its  anployfis^  xnorlded 
the  policy  was  not  canceled  by  the  assured 
before  the  end  of  the  policy  period  of  one 
year,  during  which  the  policy  wonld  otber* 
wise  remain  in  force.  The  policy  contained 
a  proTiston  for  canceUati«i  by  eltbet  part?; 
but,  if  canceled  by  tbe  assured,  the  prmium 
wonld  be  considerably  greater  than  4  per 
cent  of  the  wages  paid  during  the  time  the 
policy  had  run.  Hie  policy  contained  what 
is  termed  a  "short  rate"  tabl^  showing  the 
amount  to  be  paid  provided  the  policy  is  can- 
celed before  expiration. 

Tbe  policy  was  continued  tn  force  122 
days,  and.  according  to  the  short  rate  table, 
the  preminm  for  122  days  is  60%  per  cent 
of  the  annual  premium.  The  petition  recites, 
and  the  evidence  shows,  that  the  defendant 
paid  the  premium  for  the  period  the  policy 
was  In  force  at  the  regular  rate  of  4  per  cent, 
which  will  hereafter  be  denominated  the 
"long  rate,"  meaning  thereby  the  rate  which 
would  be  paid  in  case  the  policy  continued 
for  the  full  policy  period.  Tbe  petition  al- 
leges, and  the  defendant  concedes,  that  it 
did  not  pay  the  premium  for  the  time  the  pol- 
icy was  in  force  at  the  short  rate,  and  that, 
if  plaintiff  Is  entitled  to  collect  the  premhtm 
according  to  the  short  rate  table,  it  is  en- 
titled to  recover  the  sum  of  f2,9S5.07,  which 
represents  the  difference  between  the  short 
rate  and  the  long  rate  for  the  period  of  122 
days,  during  which  the  policy  was  in  force. 

The  defenses  disclosed  by  fhe  answer  are: 
(1)  That  the  real  agreement  between  the  par- 
ties was  that  plaintiff  would  Insure  defend- 
ant from  month  to  month,  and  that  a  special 
provision  was  Inserted  In  the  policy,  giving, 
or  iutendlug  to  give,  the  defendant  the  right 
to  cancel  the  policy  at  any  time  at  the  long 
rate,  and  exempting  It  from  the  short  rate 
provisions  of  the  policy;  (2)  that  If  the  spe- 
cial provision  inserted  in  the  policy  did  not 
have  this  effect,  then  the  court  should  reform 
the  contract  so  as  to  express  the  real  agree- 
ment of  the  parties;  (3)  that  defendant  had 
paid,  and  plaintiff  received,  the  premium  at 
the  long  rate  for  the  time  during  which  the 
policy  was  in  effect,  and  this  was  a  settle- 
ment of  the  amount  due;  that  plwintifr 
had  itself  threatened  to  cancel  the  policy, 
and  tlULt  this  gave  the  defendant  tbe  right 
to  do  BO,  without  being  subject  to  the  short 
rate  provision.  The  court  after  hearing  the 
evidenoe  held  tiiat  the  plaintiff  was  not  en- 
titled to  collect  at  the  short  rate,  but  that  the 
payments  made  by  tbe  defendant,  by  reason 
of  an  error  in  the  calculation,  was  $20  less 
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than  ttie  unonnt  of  premium  earned  at  tbe 
long  rate,  and,  the  parties  having  agreed  as 
to  tbe  amount  of  thJs  error,  entered  Judgment 
for  plaintiff  In  the  sum  of  $20. 

The  finding  and  Judgment  of  the  ooort  does 
not  dearly  Indicate  on  what  ground  the  court 
denied  the  plaintiff  the  right  to  recover  on 
the  short  rate  basis.  It  will  be  necessary, 
therefore,  for  this  court  to  determine  wheth- 
er or  not  the  judgment  can  be  snstalned  on 
any  theory  presented  by  the  pleadings  and 
evidence. 

1.  It  is  first  necessary  to  detwmlne  wb^h* 
er  the  policy  contract,  as  written,  permits 
the  assured  to  cancel  the  pidlcy  without  pay- 
ing the  short  rate  premium. 

[1]  The  omstructlon  of  contracts  of  insur- 
ance are  not  materially  different  from  other 
cmtracta.  Brashaw  t.  Insurance  Co.,  103 
Ho.  586,  eOO.  IS  S.  W.  915,  28  Am.  St  Bep. 
004;  Hoover  v.  Insurance  Ca,  OS  Mo.  App. 
Ill,  118, 60  a,  W.  42;  Rom.  T.  Supreme  Lodge, 
83  Mo.  App.  442,  446.  Effect  must  be  given, 
if  possible,  to  all  parts  of  the  policy,  both 
printed  and  written.  No  part  of  tbe  policy 
is  to  be  rejected  as  Insensible  or  Inoperative 
If  a  rational  or  intelligent  meaiung  can  be 
given  to  it,  consistent  with  the  general  de- 
sign and  object  of  the  whole  Instrument  16 
Amer.  &  Eng.  Ency.  Law  (2d  Ed.)  864.  This 
In  no  way  conflicts  with  the  principle  In- 
voked by  defendant  that  special  written  por- 
tions of  tbe  policy  prevail  over  the  general 
printed  portions.  1  May,  Insurance  (8d  Ed.)  { 
177;  16  Amer.  &  Ehig.  Ency.  Law  (2d  fid.) 
864;  Moore  v.  Perpetual  Insurance  Company, 
16  Mo.  08:  Gnnther  v.  Liverpool  Ins.  Go. 
(O.  C.)  84  Fed.  601.  Nor  with  the  principle 
that  where  the  contract  Is  of  doubtful  or 
ambiguous  meaning,  it  will  be  construed  most 
strongly  against  the  Insurer.  16  Bncy.  of 
Law  (2d  Ed.)  863;  Canning  Co.  v.  Guaranty 
C!o.,  154  Mo.  App.  327.  834,  133  S.  W.  664; 
Mathews  v.  Modem  Woodmen,  236  Ma  326, 
342.  130  S.  W.  151,  Ann.  Cas.  1012I>,  488; 
La  Force  v.  Insurance  Co.,  43  Mo.  App.  618; 
1  May,  Insurance  (3d  Ed.)  1 175. 

Tbe  application  of  the  principles  last  men- 
tioned presupposes  that  the  policy  contains 
clauses  conflicting  and  not  reconcilable  with 
each  other,  or  that  the  policy  or  some  clanse 
of  the  same  is  ambiguous  and  rrasonably 
susceptible  of  more  than  one  construction. 
Where  the  meaning  and  effect  of  an  insur- 
ance contract  is  clear,  it  will  be  enforced  as 
written.  Banta  v.  Casualty  Co..  134  Mo.  App. 
222,  226,  113  S.  W.  U40;  Carr  v.  Pacific 
Insurance  Co.,  100  Mo.  App.  602, 600. 75  S.  W. 
180.  Applying  these  principles  to  the  policy 
in  question.  It  will  be  found  that  there  is  no 
conflict  between  the  different  clauses,  and 
that  all  may  be  read  and  construed  togetlier 
as  one  consistent  whole. 

The  policy  contract  la  ma&  on  a  printed 
form  which  contemplates  a  definite  policy 
I)eriod,  as  for  Instance  a  year,  and  an  esti- 
mated slntfe  premium  covering  that  poAod. 


The  regular  fUrm  ot  tbe  policy  (without  tbe 
additions  hereinafter  mentlonod)  i»n>vides  In- 
demnity against  loss  tnm  claims  arising 
from  bodily  injuries  and  deaOk  suffered  by 
employes  of  Uie  assured.  The  premium  is 
based  on  the  entire  amount  trf  wages  paid 
by  the  assured  during  tbe  pcdicy  period,  and 
is  a  fixed  per  cent  of  that  amount  If  It 
be  found  that  the  estimated  single  premium 
exceeds  this  amount  the  company  is  to  re- 
fund ;  and,  if  the  amount  Is  found  to  be  less 
than  the  estimated  premium,  then  the  as- 
sured Is  to  pay  the  additional  amount  In 
order  to  ascntaln  the  amount  of  wages  paid, 
the  assured  is  required  to  furnish  a  written 
statement  wheu  requested,  of  the  amount  of 
such  wages,  which  the  company  has  a  rl^t 
to  examine  into  and  verify,  l^e  policy  may 
be  canceled  at  any  time  by  either  party  up- 
on written  notice.  If  the  cancellation  is  at 
the  request  of  the  assured,  tbe  premium  is 
to  be  computed  at  what  Is  termed  the  short 
rate  in  acccurdance  with  the  table  of  such 
rate  contained  in  the  policy.  The  acceptance 
of  a  policy  by  the  assured  is  made  an  agree- 
ment that  It  contains  all  the  terms  and 
agreementa  existing  between  Oie  assured  and 
the  company  or  its  agmta  relating  to  the  in- 
surance therein.  It  contains  an  at»iHropriate 
blank  to  be  filled  In,  determining  the  policy 
period,  which  in  this  case  was  filled  in  mak- 
ing the  poUcy  period  12  months,  beginning 
December  80.  1000,  and  ending  December  80, 
1010.  Under  the  head  of  warranties,  Uie 
policy  contains  these  clauses:  "Estimated  en- 
tire compensation  for  IB  montftt,  to  Ao  oe- 
certatned  monthlv.**  "Franlum  rate  per  ^00 
of  compensation,  $4.00.**  "Estimated  pre- 
mium, tBO.OO  tfeposM."  Tbe  parte  printed  in 
Italics  show  the  written  parte  of  the  policy. 

In  estimating  the  fnU  year's  pronium,  it 
was  evident  In  this  case  that  the  amount 
would  be  large,  and  that  the  assured  desired 
to  STtdd  the  payment  of  tbe  whole  amount 
in  advance  and  in  one  sum.  Tbia  mlt^t  have 
been  accompUshed  by  making  the  preminm 
payable  at  the  end  or  middle  at  the  policy 
year,  or  by  dividing  the  whole  year's  pre- 
mium into  12  equal  parte  or  monthly  install- 
ments. Notes  with  or  without  interest  might 
have  bcien  exacted  for  deferred  paymento. 
Had  this  latter  plan  heen  adopted,  it  would 
hardly  have  been  claimed  that  it  Interfered 
with  or  modified  the  short  rate  cancelation 
feature  of  the  policy.  Ohio  Farmenf  Insur- 
ance Co.  T.  Hunter,  38  Ind.  App.  11,  77  N.  E. 
951.  In  fiict  the  method  or  time  of  paying 
the  pranlum,  whether  In  advance  or  at  the 
termlxutlon  of  tiie  policy  p^od,  or  in  one 
or  Diany  payments,  would  ordinarily  have 
nothing  to  do  with  the  provldoos  or  terms 
for  cancellation  of  the  policy.  A  qieelal  pro- 
vision aa  to  time  and  manner  of  paying  the 
premium  was  Inserted  In  this  policy  (which 
Is  the  special  provision  in  controveraor), 
which,  under  the  head  of  "Mtmthly  adjust- 
ment of  premium,  $60.00  deposit^'*  Is  as  tfA- 
lows:  "0)  The  advance  premium  stated  in 
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thla  policy  la  not  based  upon  tbe  estimated 
wages  for  the  fall  policy  period,  but  Is  tbe 
sum  hereby  agreed  to  be  paid  In  cash  npon 
delivery  of  the  policy.  (2)  On  or  before  tbe 
20th  day  of  each  month  succeeding  the  month 
in  whicb  this  policy  Is  Issued,  the  assured 
shall  state  to  tbe  company,  in  writing,  the 
fall  amount  of  compensation  earned  by  bis 
employes  during  the  preceding  calendar 
month,  or  such  part  thereof  as  is  within  the 
policy  period,  and  pay  to  the  company  in 
money  tbe  entire  premium  earned  upon  such 
compensation  at  tbe  rates  named  in  the  pol- 
icy; tbe  advance  premium  to  be  applied  to 
the  last  monthly  settlement  in  the  policy 
period."  There  is  a  further  clause  in  the 
special  provision  providing  that  the  failure 
to  pay  the  premium  earned  for  15  days  after 
demanded  shall  effect  a  cancellation  of  the 
policy,  which  shall  be  considered  as  made  at 
the  request  of  the  assured  within  the  terms 
of  condition  "K,"  which  is  tbe  short  rate 
provision. 

It  Is  evident  that  this  monthly  adjustment 
plan  is  nothing  more  than  a  provision  for 
paying  the  premium  at  monthly  intervals, 
and  that  the  amount  to  be  paid  each  month 
is  based  on  the  wages  paid  for  that  month, 
just  aa  the  amount  to  be  paid  for  the  whole 
year  Is  based  on  the  wages  to  be  paid  dar- 
ing the  year.  This,  or  any  other  method 
that  might  have  been  adopted  for  payli^ 
the  year's  premium  In  installments,  was  nat- 
urally, if  not  necessarily,  based  on  the  sup- 
position that  the  policy  would  continue  in 
force  the  full  policy  period,  for  the  reason 
that  tbe  company  could  not  anticipate  that 
the  assured  would  cancel  the  policy.  This 
method  of  paying  the  premium  does  not  con- 
flict with  the  distinct  provision  retained  in 
the  policy  providing  on  what  terms  the  pol- 
icy might  be  canceled  before  the  end  of  the 
policy  period.  Both  clauses,  each  modifying 
the  other  to  some  extent,  may  be  read  and 
construed  together,  and  each  given  Its  ap- 
propriate force  and  effect  Construing  the 
whole  policy  tc^tber,  and  giving  each  clause 
Its  proper  force  and  effect,  we  must  bold 
that  this  policy  does  not  give  to  the  assured 
the  right  to  cancel  this  policy,  except  on 
the  short  rate  plan  therein  provided. 

[2,  3]  2.  The  next  contention  of  defendant 
Is  that  the  evidence  sustains  the  allegation  of 
Its  answer  that  the  real  contract  made  by 
plaintiff  through  Its  agents  with  defendant 
was  and  Is  that  plaintiff  would  so  write  or 
modify  its  policy  as  to  give  defendant  tbe 
right  to  cancel  same  at  any  time  by  paying 
the  part  of  the  premium  then  earned,  based 
on  the  regular  or  long  rate.  The  answer 
asked  the  trial  court,  In  case  it  found  that 
the  written  contract  did  not  conform  to  this 
real  contract,  that  tbe  same  be  reformed  so 
as  to  fully  express  tbe  agreement  of  the 
parties  In  this  reject  Tlds  answer  enters 
tbe  domain  of  equity,  as  refbrmation  of  con- 
tracts Is  essentially  an  equitable  proceeding. 
Insarance  Ca  t.  Wilcox  &  Glbbs  Ouauo  Co.. 


65  Fed.  724.  730,  13  C.  O.  A.  88;  Insurance 
Co.  V.  Mowry,  96  U.  S.  547,  24  U  Ed.  .674 ; 
Steinberg  v.  Phoenix  Ins.  Co.,  4d  Mo.  App. 
255.  The  case  seems  to  have  been  tried  by 
the  parties  as  an  equity  case,  and  the  form 
of  tbe  judgment  of  the  court  fbllows  this 
theory.  The  court  did  not  in  terms  reform 
the  policy  contract;  and  we  will  concede, 
as  contended  by  defendant,  that,  where  the 
mistake  is  pleaded  by  way  of  defense,  no  ac- 
tual reformation  of  the  terms  of  the  con- 
tract Is  necessary.  Barlow  v.  Elliott,  56  Mo. 
App.  374,  877 ;  Selberling  v.  Tipton,  113  Mo- 
373,  381,  21  S.  W.  4.  All  that  is  necessary 
is  that  ttie  court  give  the  defendant  the  same 
relief  as  It  would  If  the  contract  stood  cor- 
rected. 

[4]  It  Is  necessary,  however,  for  this  court 
to  determine  whether  tbe  evld^ce  would 
support  a  decree  of  reformation.  "In  eq- 
uitable proceedings  to  reform  a  written  con- 
tract on  the  ground  of  mistake,  tbe  burden 
of  proof  rests  upon  the  party  who  asserts 
it,  and  he  must  establish  Its  existence  by 
clear  and  convincing  evidence;  and,  if  he 
fails  to  do  80,  tbe  r^ef  prayed  will  be  de- 
nied. State  ex  rel.  v.  Frank's  Adm'r,  51  Mo. 
98;  Jusdon  t.  MuUlnax.  146  Mo.  630  [47  S. 
W.  565]."  Moran  Bolt  &  Nut  Mfg.  Go.  v. 
St  Louis  Car  Co.,  210  Mo.  715.  729,  109 
S.  W.  47,  51.  That  the  evidence  In  sncb 
cases  must  be  clear  and  convincing  is  also 
held  in  Dougherty  v.  Dougherty,  204  Mo. 
228,  102  S.  W.  1099. 

[5]  It  is  questionable  if  there  is  any  evi- 
dence sufficient  to  support  a  finding  that 
plaintiff,  by  its  agents,  agreed  to  /nmlsta 
a  policy  providing  for  the  cancellation  ot 
tbe  same  on  other  than  the  short  rate 
terms ;  and,  in  so  holding  this,  we  waive  the 
question  of  the  power  of  the  solidtlng 
agent,  who  was  a  mere  solicitor  of  Insur- 
ance, without  any  power  to  Issue  policies  to 
make  any  such  contract 

The  evidence  is  that  the  agent  soliciting 
this  insurance  had  previously  procured  lia- 
bility insurance  for  this  same  defendant  in 
the  Maryland  Casualty  Company,  called  in 
the  record  the  Maryland  Company.  That 
company  canceled  Its  policy  because  the  pre- 
mium was  too  low;  and  this  agent  solicited 
defendant  to  take  a  policy  with  the  plain- 
tiff. Mr,  Landrum,  the  defendant's  man- 
ager, wag  absent  in  another  state  at  that 
time,  and  the  talk  was  had  with  Mr.  Young, 
the  defendant's  cashier.  Tbe  talk  was  by 
telephone,  and  agent  Hlrons  says  that  be 
suggested  putting  the  insurance  with  the 
^tna  (plaintiff)  until  Mr.  Landrum  return- 
ed, and  it  would  then  be  subject  to  bis  ap- 
proval. Aa  to  what  tbe  verbal  contract  was. 
the  agent  Hlrons  testified  that  there  was 
nothing  said  as  to  the  difference  between  the 
new  policy  and  the  old  one  in  the  Maryland 
Company,  exceipt  there  was  a  difference  in 
the  rate.  The  Maryland  policy  was  at  a  3 
per  cent  rate,  and  the  new  policy  was  to  t>e 
at  a  4  per  cent  rate,  with  "monthly  adjnst- 
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menta."  "Q.  loa  stated  to  Mr.  Toung  that 
the  ^tua  would  take  over  the  insurance  on 
the  same  terms  the  Maryland  had  It,  except- 
ing the  Increase  of  the  rate?  A.  Yes."  And 
again:  "Q.  I  will  ask  yon  to  state  whether 
or  not  In  your  conversation  with  Mr.  Toung, 
whether  or  not  yon  recited  to  him  what  the 
monthly  adjustment  provisions  would  be  in 
the  policy?  A  No,  sir.  Q.  Then  what  did 
you  say  to  him  as  to  what  the  monthly  ad- 
justment provision  would  be?  A  I  thought 
it  would  be  the  regular  monthly  adjust- 
ment, referring  to  the  same  adjustment  we 
had  had  in  the  Maryland  contract"  In  re- 
gard to  this  matter,  Mr.  Young  testified: 
"Q.  Mr.  Xooi^,  on  the  29tb  or  30tb  day  of 
December,  do  you  recollect  the  conversation 
with  Mr.  Hlrons  regarding  the  taking  over 
of  liability  Insurance  from  the  MtnH.  Com- 
pany?  A  Mr.  Hlrons  called  up  over  the 
telephone  and  told  me  that  the  Maryland 
people  had  canceled  our  policy,  and  said  he 
could  place  It  with  the  ^tna  people.  Mr. 
Londrum  was  out  of  the  district  at  that 
time,  and  I  told  him  to  place  it  there  sub- 
ject to  Mr.  lAudrum's  approval,  when  be  re- 
turned, on  the  same  contract  we  had  with 
the  Maryland,  except  the  different  rate,  4 
per  cent  instead  of  8.  Q.  Do  you  remember 
whether  you  went  into  detail  with  him  at 
any  time  any  more  than  simply  puttllig  it 
subject  to  Mr.  Landrum's  approval  on  his 
return?  A  No,  sir;  I  didn't  go  into  detail 
with  him."  And  Mr.  Landrum  testified  as 
to  his  conversation  with  the  agent  Qirons  as 
foUows:  "Q.  State  what  was  said?  A  Mr. 
Hirons  told  me  our  payments  would  be  from 
month  to  month  Just  the  same  as  they  had 
previously  been  made  by  us,  on  the  first  of 
tbe  month."  This  evidence  clearly  referred 
to  the  monthly  payments  made  to  the  Mary- 
land Company  on  the  old  policy. 

The  talk  between  the  agent  Hirons  and 
Mr.  Landrum  was  as  to  a  past  contract,  and 
was  admissible  only  as  showing  what  the 
contract  was.  Nowhere  does  he  or  any  one 
else  say  that  the  agent  told  him  that  the 
policy  contract  was  or  would  be  such  as 
to  allow  a  cancellation  on  other  than  the 
short  rate  terms.  Mr.  Landrum's  expres- 
sion that  he  "considered  that  he  was  out 
when  he  paid  them  what  he  owed  them" 
falls  far  short  of  the  legal  requirement  In 
that  regard.  Moran  Bolt  ft  Not  Mfg.  Oo. 
T.  St  Loola  Gar  Co.,  210  Mo.  710*  729,  109 
8.  W.  47. 

[C]  The  most  that  the  proof  shows  Is  that 
the  plaintiff  agreed  to  furnish  a  new  policy 
in  the  plaintiff  company  with  the  same 
provisions  as  to  monthly  adjustment  as  con- 
tained in  the  old  Maryland  Company  policy. 
There  is  no  proof  in  the  record  that  it  did 
not  do  Bp.  The  Maryland  policy,  or  any 
proof  as  to  Its  provisions,  was  not  put  in 
evidence.  For  aught  that  the  record  disclos- 
es, the  defendant  got  a  policy  in  all  re- 
spects like  the  Maryland  policy.  In  order 
to  recover  because  of  a  mistake  In  a  writ- 
ten eoDtmc^  the  terms  of  the  preceding 


agreement  betweeu  the  parties  must  be 
shown.  Dougherty  v.  Dougherty,  204  Mo. 
228,  237,  102  S.  W.  1009. 

[7]  Moreover,  the  evidence  shows  that  theT 
defendant  accepted  and  retained  this  policy 
without  any  complaint  daring  the  entire  pe- 
riod ;  and  this  is  entitled  to  some  weight,  as 
the  authoritieB  hold  that  It  Is  the  duty  of 
the  assured  to  examine  his  policy  and,  if 
It  does  not  contain  the  contract  agreed  on, 
to  notify  the  company  and  take  st^s  to  cor- 
rect it  American  Insurance  Co.  v.  Nei- 
berger,  74  Mo.  167, 173;  Steinberg  t.  Phcenlx 
Insurance  Co.,  49  Mo.  App.  255. 

[I]  3.  We  are  not  Impressed  with  the  ar- 
gument that,  because  defendant  paid,  and 
plaintiff  accepted,  the  monthly  payments 
without  reference  to  the  short  rate  provi- 
sions, it  is  thereby  estopped  to  claim  the 
higher  short  rate  provision  terms.  The 
plaintiff  had  no  right  to  anticipate  that  the 
defendant  would  cancel  its  policy,  or  when 
it  would  do  so;  and  It  la  only  because  of 
the  cancellation  that  it  Is  entitled  to  the 
higher  or  short  rates. 

[I]  4.  Lastly,  the  defendant  claims  its 
right  to  cancel  without  paying  the  short 
rate  premium  because  the  agent  of  plaintiff 
advised  or  threatened  the  defraidant  that 
plaintiff  was  likely  to  do  the  same  thing. 
Two  or  three  such  so-calld  threats  are  men- 
tioned in  the  evidence;  but  the  one  on  which 
defendant  says  it  acted  was  made  in  March 
previous  to  the  cancellation  in  May.  That 
so-called  threat  really  came  from  the  ad- 
juster, who  complained  that  certain  "snitch 
lawyers,"  having  their  habitat  about  Joplin, 
were  receiving  Information  as  to  all  acci- 
dents about  defendant's  mines,  and  were 
bringing  annoying  suits,  etc.  The  threat  was 
that,  unless  thla  "snitch"  business  was  stop- 
ped, the  adjuster  was  likely  to  recommend 
a  cancellation,  and  it  would  be  well  for 
defendant  to  make  arrangements  so  it  could 
get  other  insurance  in  that  event  The  de- 
fendant promised  to  correct  this  eviL  We 
think  it  Is  clear  that  this  would  not  amount 
to  a  cancellation  of  the  policy  by  plaintiff, 
and  would  not  Justify  a  cancellation  by  de- 
fendant, except  at  the  short  rate  terms  con- 
tained in  the  policy.  Gardner  v.  Standard 
Ins.  Co.,  58  Mo.  App.  611,  616;  Banking  Co. 
T.  Insurance  Co.,  75  Mo.  App.  310,  314 ;  Van 
Tassel  v.  Oreenwidi  Ins.  Co.,  72  Hun,  141, 
25  N.  T.  Supp.  301. 

As  the  Judgment  of  the  trial  court  can- 
not be  sustained  on  any  theory,  and  the 
parties  have  agreed  in  the  trial  court  that, 
in  case  the  defendant  liable  for  the  short 
rates  because  of  its  cancellation  of  the  pol- 
icy in  gnestlon,  the  amount  sued  for,  to 
wit,  $2,985.07,  is  due  the  plaintiff,  the  Judg- 
ment is  reversed  and  remanded,  with  direc- 
tions to  the  trial  court  to  enter  Judgment 
for  idaintlff  In  that  Bom. 

FARBINOTON,  J.,  concurs,  ROBERT- 
SON, P.      not  BitUns. 
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JENKINS  T.  8PBINGPIELD  EEDUOTION 
-  ft  GHEMICAIi  CO.  flt  aL 

(Springfldd  Court  of  Appeals.  Histonri. 
Blardt  8.  191S.   Rehearing  Denied 
March  27,  1913.) 

1.  BviDBHOi  (I  455*)—FidtOX.  EriDBnoB— 
GONSTBuonoit  or  wbitimob. 

Where  a  word  used  in  a  contract  has  an 
ordinary  and  common  meaning,  it  la  neither 
neceasary  nor  proper  to  introduce  eztrinaic 
evidence  to  ahow  what  that  meaning  la. 

[Sd.  Note^For  other  caaea.  see  Brideiiee, 
Cent.  Dig.  1  2101;  De&  Dig.  |  4B&.*] 

2.  Appxai,  and  Ebiob  (I  m*)— CHAHoina 
Teeobt  on  Appbal. 

Where,  in  an  action  involving  the  construc- 
tion of  a  contract  between  the  owner  of  a  fer- 
tilizer plant  and  another  for  the  formation  of 
a  corporation  to  take  over  each  plant,  which 
provided  that  the  corporation  would  take  over 
all  tankage  at  a  specified  price,  defendants  took 
and  aaccessfully  maintained  the  position,  at 
the  trial  that  Uie  word  "tankage"  waa  to  be 
taken  either  in  its  ordinary  meaning  or  in  Ita 
trade  meaning,  and  that  evidence  to  show  what 
the  parties  understood  It  to  mean  was  not 
competent,  they  could  not  cliange  that  position 
on  appeal  and  complain  of  the  court's  rulings 
on  the  admission  of  evidence  and  the  instruc- 
tions in  accordance  with  that  theory. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  10(13,  1066,  1067.  1101- 
1165;  Dec.  Dig.  $  171.*] 

3.  Evidence  (|  461*)— Paboi.  Evidsncx  to 
Vaht  WaiTiNa. 

Where  a  contract  between  the  owner  of  a 
fertilizer  plant  aud  another  for  the  formatioQ 
of  a  corporation  provided  that  the  corporation 
would  take  over  the  tankage  at  a  specilied 

Srice,  it  coold  not  be  shown  that  it  waa  an- 
erstood  that  all  fertilizer,  as  well  as  tankage, 
except  that  in  sacka,  would  also  be  included, 
since  this  would  changet  add  to,  and  vaxy  the 
written  contract 

pBld.  Note.— For  other  eases,  see  Evidence, 
Gent  Dig.  ||  2129-2138:  Dee.  Dig.  |  461.*] 

4.  Sales  (|  68*)  — Constbuotion- '^Tahk- 

AGE." 

Under  the  dictionary  definition  of  "tank- 
age" as  waste  matter  from  tanks,  espeaaily 
the  dried,  nitrogenous  residue  from  tankB,  in 
which  fat  has  been  rendered,  need  as  a  ferti- 
lizer, where  such  waste  matter  or  residue  from 
the  tanks  hod  been  mixed  with  other  ingredi- 
ents and  differed  in  no  way  from  the  fertilizer 
in  sacks,  except  that  it  vras  not  sacked,  it  did 
not  pass  as  tankage  under  a  contract  for  the 
formaUon  of  a  corporation,  which  provided 
that  the  corporation  would  take  over  all  tank- 
age at  a  specified  price. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent 
Dig.  B8  182,  1S4-186;  Dec  Dig.  |  6&*] 

Appeal  from  Circuit  Court,  Greoie  Countr ; 
Gny  D.  Kirby,  Judge. 

Action  by  Thomas  J.  Joildns  against  the 
Springfield  Reduction  A  Chemical  Company 
and  another.  Judgment  (or  plaintiff,  and 
defendants  appeal.  Affirmed. 

G.  A.  Watson  and  Patterson  &  Patterson, 
all  of  Springfield,  for  appellants.  Hamlin  & 
Seawel  and  Frank  B.  WlUlama,  aU  of 
Springfield,  tor  respondent 

STURGIS.  J.  The  plaintiff  recovered 
Juc^moLt  against  tbe  defendauts  for  tbe  con- 
version of  a  quantity  of  fertiJixer,'  claimed 


to  be  his  property.  Tha  defendanta  Justified 
tbe  conversion  by  asserting  ttaetr  mm  own- 
ershlp  to  the  same.  This  dispute  aa  to  own- 
ership arose  In  this  vray: 

The  plaintiff  owned  a  plant  for  mannfac- 
turlng  fertilizer,  located  near  Springfield, 
Mo. ;  his  supply  of  raw  material  being  large- 
ly obtained  ftom  gatberiug  np  dead  animals, 
garbage,  etc.,  in  that  d^.  In  the  spring  of 
1910,  aft^  some  negotiations,  the  def^idant 
Dysart  concladed  to  buy  an  Intwest  in  this 
business  vrlth  plaintiff,  and  to  that  aid  they 
agreed  to  organize  the  defendant  corporation, 
Springfield  Reduction  ft  Chonical  Company, 
to  take  over  the  old  plant  of  the  plaintiff  and 
enlai^  the  same,  and  thneafter  ttie  corpora- 
tion would  own  the  plant  and  conduct  the 
business.  In  the  organisation  of  this  cor- 
poration the  def^dant  Dysart  and  one  Cook, 
a  relative  of  his.  took  a  majority  of  the 
stock,  and  thereafter  Dysart  dominated  and 
controlled  the  business.  Tbls  explains  why 
he  was  held  Jointly  with  the  defendant  cor- 
poration for  tbe  conva*^n  of  the  fertlUzer 
In  question. 

As  a  preliminary  to  the  formation  of  the 
defendant  corporation  and  Its  taking  over 
the  plaintiff's  pnq>erty,  the  plaintiff  and  de- 
fendant Dysart  entered  into  tiie  following 
contract: 

'*This  contract,  made  and  entered  into  by 
and  between  J,  C.  Dysart  party  of  the  first 
part,  and  T.  J.  Jenkins,  party  of  the  second 
part,  both  of  Greene  County,  Missouri,  wit- 
nesseth : '  That  the  parties  of  the  first  and 
second  part  do  hereby  agree  to  form  a  cor- 
poration for  the  purpose  of  taking  over  a 
contract  heretofore  entered  Into  by  and  be- 
tween J.  G.  Dysart,  and  tbe  city  of  Spring- 
field, Missouri,  wherein  the  said  Dysart  con- 
tracted vTlth  the  said  dty  to  r«nove  and  re- 
duce garbage  and  dead  animals,  and  other 
things  and  matters  contained  In  said  con- 
tract, for  the  period  of  ten  years  from  the 
first  day  of  May,  1910.  It  is  mutually  agreed 
that  said  corporation  e^all  be  Incorporated 
for  the  sum  of  $15,000.00,  $9,000.00  of  which 
capital  stock  shall  be  taken  by  said  Dysart, 
or  parties  that  he  may  designate,  and  the  re- 
maining $6,000.00  shall  be  takra  by  said  Jen- 
kins or  parties  he  may  designate.  It  is  fur- 
ther agreed  that  when  the  coriwratlon  is 
formed  It  shall  buy  and  take  over  all  of 
said  Jenkins'  tools,  machinery  and  aE^liances 
and  equipment  of  the  Jenkins'  Garbage  and 
Reduction  Plant,  at  tbe  sum  of  $2,500.00  and 
the  corporation  when  formed  shall  take  over 
the  tankage  now  owned  by  said  Jenkins  lo- 
cated at  said  plant,  estimated  to  be  about  200 
tons;  said  tankage  to  be  taken  over  at  $2,- 
200.00,  and  said  Jenkins  shall  recdve  $6,000.- 
00  stock  of  said  corporation  therefor.  It  la 
further  agreed  that  said  Dysart  shall  put  in- 
to said  company  In  cash  $5,000.00;  that  the 
contract  now  held  by  said  Dysart  shall  be 
transferred  to  said  company  at  a  ifflce  and 
sum  of  $5,300.00,  and  the  said  Dysart  shall 
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recelre  fdjOOOM  of  tte  capltftl  stock  tben- 
tor.   •   •  • 

"This  contract  uecoted  lo  dnpllcate  this 
26th  day  of  March,  1910.  J.  a  Dysart  T. 
J.  Jenkins." 

The  dispute  in  this  case  grew  out  ot  the 
question  whether  or  not  the  product  in  dis- 
pute, designated  as  "fOrtllizer"  In  the  peti- 
tion, passed,  under  this  ctmtract,  to  the  de- 
foidaut  corpora&m  and  became  Its  ^perty, 
or  whether  It  rmalned  the  ivcq;ierty  of  Oie 
plaintiff. 

The  evidence  shows  that  at  the  time  this 
contract  was  entered  Into  there  was  at  the 
plant  a  considerable  amount  of  the  flnlsbed 
product  In  sacks,  and  all  parties  agree  that 
this  la  fertilizer,  and  not  "tankage,"  and  re- 
mained the  property  of  the  plalnttff.  There 
was  also  a  conidderable  amount  of  the  raw 
material  or  semi-raw  material,  which  all 
parties  asree  passed  to  the  defendant  under 
the  name  of  "tankage^"  There  was  also  in 
bins  ox  sheds  a  considerable  amount  of  the 
product,  designated  by  one  witness  as 
"ground  tankage,"  but  which  had  all  the  in- 
gredients of  the  finished  product  and  differed 
In  no  way  from  the  fertUlzor  In  the  sacks. 
All  that  needed  to  be  done  to  put  this  prod- 
uct on  the  market  was  to  put  it  in  sacks. 
This  Is  the  product  that  Is  In  dispute  and  is 
claimed  by  the  defendants  to  hare  passed  to 
the  corporation  as  "tankage,"  or  otherwise, 
under  the  contract  mentioned,  and  became  its 
proper^.  There  Is  no  question  but  that,  If 
this  product  was  the  tHi^>erty  of  plalntifl, 
tb&k  the  defendants  converted  It  to  Its  own 
use. 

As  bearing  on  the  meaning  of  the  word 
"tankage,"  the  evidence  of  both  parties 
shows  that  In  the  process  of  manufacturing 
fertilizer  large  oooUng  tanks  are  used,  in 
which  the  dead  animals,  garbage,  etc,  are 
cooked,  for  the  purpose  of  extracting  the 
fats  and  the  residue  is  then  dried  and  used 
in  mflif^ng  the  finished  product  The  d^ 
fendantB*  witness  B1b<A  described  the  iwo> 
cess  of  making  the  product  in  the  bins,  and 
which  Is  now  in  dispute,  as  follows :  "After 
that  mattflal  Is  dried,  we  take  it  out  and 
throw  It  Into  a  pile,  until  It  can  be  ground 
Into  fertiliser.  When  we  grind  fOTtillzer,  we 
take  606  pounds  of  tankage  to  1,000  pounds 
of  fertilizer.  The  other  SS3  pounds  is  com- 
posed of  phosphoric  add  and  chicks  ma- 
niir&  We  grind  that  up  in  a  crusher  and 
pass  it  into  a  bin ;  from  the  bin  It  is  pnt  Into 
sacks ;  when  It  comes  out  of  the  mill,  it  Is  in 
the  same  condition  as  when  it  goes  Into  the 
sacks.  That  is  fertilizer." 

[1]  1.  The  greatest  dUficalty  In  this  case 
arises  from  the  fact  that  neither  par^  seems 
to  tiave  tried  it  cm  any  definite  theory.  In 
the  defendants*  brief  in  this  court  it  Is 
said:  "The  vital  issue  of  fact  in  this  case 
was,  or  ought  to  have  been,  whether  the 
word  tankage*  in  the  said  contract  was  used 
in  its  ordinary  senia^  or  In  Iti  pmiNntsa 


trade  or  technical  eerme."  It  the  word  has 
an  ordinary  and  common  meaning,  then  it 
would  not  be  necessary  or  proper  to  intro- 
duce extrinsic  evldrace  to  show  what  that 
meaning  Is.  We  find  that  defendants  at 
flrst  took  this  position  in  the  trial  court 
On  the  examination  of  the  witness  McCol- 
lum,  who  is  shown  to  be  the  party  who 
wrote  the  contract  in  question,  the  following 
took  place:  "Q.  Did  Mr.  Jenkins  explain  to 
Mr.  Dysart  the  meaning  of  the  term  'tank- 
age' in  this  contract?  A.  I  think  he  did; 
I  don't  know.  By  Mr.  Patterson:  We  object 
to  that;  it  has  a  well-defined  meaning. 
(Which  objection  is  by  the  court  sustained.) 
Q.  What  was  said,  If  anything,  about  the 
fertUlzer,  or  finished  product?  By  Bir.  Pat- 
terson: We  object  to  that;  the  contract 
speaks  for  itself.  (Which  objection  is  by 
the  court  overruled,  to  which  ruling  defend- 
ant excepts.)  Q.  What  was  the  finished 
product  called,  and  who  owned  it?  By  Mr. 
Watson:  Same  objection.  (Which  objection 
is  by  the  court  sustained.)  By  the  Ckiurt: 
Q.  This  was  prior  to  the  making  of  the  con- 
tract? A.  Tes,  sir.  By  the  Court:  Tben  I 
will  let  you  answer  that  By  Mr.  Patterson: 
We  object  to*  that,  for  the  reason  that  the 
contract  speaks  tor  itself ;  we  admit  that  he 
owned  it  before  the  contract  was  drawn  up. 
Q.  What  was  said  about  who  was  to  have 
the  fertilizer  when  they  agreed  to  trade? 
By  Mr.  Patterson:  We  object  to  that;  the 
contract  shows  tor  Itselt  (Which  obJecUou 
is  by  the  court  sustained,  to  which  ruling 
plaintiff  excepts.)  By  Mr.  Williams  (for 
plaintiff):  Plaintiff  offers  to  show  by  the 
witness  that  during  the  negotiations  between 
the  parties,  and  prior  to  the  signing  of  this 
contract  that  the  parties  agreed  tliat  the 
finished  product  was  to  be  and  remain  the 
property  of  the  plaintiff,  and  that  the  raw 
material,  as  described  by  this  witness  and 
called  tankage,*  was  to  be  the  property  of 
the  corporation,  and  that  the  parties  under- 
stood tankage  as  raw  material,  and  not  fin- 
ished product  (To  wlilch  defendant  objects, 
which  objection  Is  sustained,  to  which  rul- 
ing plaintiff  excepts.)" 

[1]  It  will  thus  be  seen  that  the  defend- 
ants took  the  position,  and  maintained  it 
suoceesfnUy  at  the  commencement  of  the 
trial,  that  extrinsic  evidence  could  not  be  in- 
troduced to  show  the  understanding  of  the 
parties  as  to  the  meaning  of  the  term  "tank- 
age," as  used  in  the  contract,  or  to  show  by 
such  evidence  what  particular  kind  of  prod- 
uct was  or  was  not  included  In  this  term  at 
the  time  the  contract  was  In  the  process  of 
being  mad&  Later  In  the  trial,  after  the 
parties  had  Introduced  some  expert  evidence 
as  to  the  meaning  of  the  word  "tankage,"  the 
court  permitted  the  defoidant  Dysart  to 
state  that  the  plaintiff  had  pointed  out  cer- 
tain products,  inclusive  of  that  now  In  dis- 
pute, as  being  tankage  and  included  within 
that  term.   This  was  done  on  the  theory 
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tbat  this  evidence  tended  to  contradict  the 
evidence  glren  by  plaintiff  as  to  the  mean- 
ing of  the  word  "tankage,"  and  was  limited 
to  this  purpose  only  by  an  Instmctlon  given 
at  the  plaintiff's  instance.  On  the  same  the- 
ory the  witness  McCoIlum  was  also  recalled 
and  allowed  to  testify  as  to  what  was  said 
by  the  partly  on  this  subject  at  the  time 
the  contract  was  being  made.  It  will  be 
seen,  however,  that  in  this  the  court  was 
merely  adopting  tbe  theory  first  taken  by 
the  defendants  that  tbe  word  "tankage"  was 
to  be  taken  either  in  Its  ordinary  meaning 
or  In  its  trade  meaning,  and  that  it  was  a 
question  for  the  Jury  to  determine  which 
meaning  was  used  by  tbe  parties,  and  from 
this  to  determine  whether  or  not  the  product 
now  in  dispute  was  or  was  not  Included 
within  tbe  meaning  of  this  term;  but  tbat 
it  was  not  competent  to  prove  by  any  wit- 
ness thiat  the  plaintiff  pointed  out,  or  by  the 
express  understanding  of  the  parties,  that 
this  particular  product  was  to  be  included 
and  passed  to  defendants  under  tbe  name  of 
"tankage." 

As  adopting  this  same  theory  of  tbe  case, 
we  think  the  evidence  of  the  defendant  Dy- 
sart  clearly  shows  tbat  he  understood  the 
difference  between  the  word  "tankage"  and 
"fertilizer,"  and  that  the  product  now  in  dis- 
pute is  not  properly  tankage,  but  is  fertili- 
zer, and  that  he  was  claiming  tbe  same,  not 
as  being  included  and  passing  by  the  con- 
tract as  tankage,  but  that  he  was  claiming 
it  in  addition  to  and  outside  of  what  was 
sold  as  tankage.  Witness  this  evidence:  "Q. 
At  tbe  time  tbat  this  contract  of  March  26th 
was  entered  Into  by  you  and  Mr,  Jenkins, 
didn't  he  tell  you  at  that  time  that  he  claim- 
ed all  the  fertilizer  out  there  at  the  plant? 
A.  No,  sir.  Q.  Didn't  he  make  this  claim  in 
the  presence  of  Mr.  McGollum?  A.  No,  sir; 
he  did  not;  everything  was  supposed  to  go 
In,  and  he  was  to  have  600  sacks,  and  he 
was  to  move  that  off  immediately.  Q.  That 
was  not  mentioned  in  tbe  contract  at  all? 
A.  No,  sir;  what  was  left  there  we  was 
supposed  to  be  in  possession  of,  and  this  400 
or  600  sacks  was  to  be  moved  from  there  im- 
mediately after  March  :£6tb.  Q.  Isn't  it  a 
fact  that  In  the  presence  of  Mr.  McGollum, 
when  Mr.  Jenkins  was  present,  and  you  was 
present,  isn't  It  a  fact  that  you  told  Mr. 
Jenkins  tbat  yon  didn't  want  his  finished 
product,  and  that  you  would  take  only  the 
tankage?  A.  No,  sir;  it  is  not  Q.  Isn't  It 
a  fact  that  in  Mr.  McCoUum's  presence  you 
told  Mr.  Jenkins  that  you  wouldn't  take  any 
product  out  there  but  the  tankage ;  that  you 
would  take  the  tankage  and  grind  It  uj^  but 
he  could  keep  bis  fertHlcer?  A.  No,  air;  I 
did  not" 

[S]  We  think  it  la  clear  from  this  evidence 
of  the  defendant  Dysart  ttiat  he  was  not 
claiming  that  this  unsacked  fertiliser  passed 
to  the  defendant  corporation  as  "tankage," 
and  that  be  was  xnuduudng  tt  under  tbat 


I  name,  bat  that  be  was  claiming  It  as  ferti- 
lizer and  seeking  to  show  tbat  the  contract 
as  made,  included  all  the  fertUizer  on  band, 
exc^t  600  sacks,  which  tbe  plaintiff  retain- 
ed and  was  to  move  at  once.  In  this  he  was 
seeking  to  change,  add  to,  and  vary  the 
written  contract  Under  all  tbe  authorities 
this  would  not  be  permissible.  17  Cyc.  608, 
676;  Lewis  v.  Muse,  130  Mo.  App.  194,  108 
S.  W.  HOT;  O'Brien  v.  Ash,  169  Mo.  283. 
290,  60  S.  W.  8;  Ency.  Evidence,  832,  note 
11;  Fruin  v.  Bailroad,  89  Ma  397,  404,  14 
S.  W.  567. 

Having  maintained  the  position  tbat  it 
was  not  permissible  to  show  by  extrinsic  evi- 
dence tbat  any  particular  product  was  or 
was  not,  by  the  understanding  of  tbe  par- 
ties at  the  time  the  contract  was  made,  in- 
cluded in  tbe  word  "tankage,"  or  excluded 
therefrom,  the  defendants  cannot  now  change 
tbeir  position  and  put  tbe  court  in  error 
for  having  adopted  this  theory,  either  la  tbe 
admission  of  evld^ce,  or  in  Oie  instruction 
limiting  similar  evldraice  to  another  purpose. 
Parties  are  bound  on  an  appeal  by  the  posi- 
tion which  they  successfully  assumed  in  the 
trial  court  Relger  v.  Faber,  116  Mo.  App. 
129,  92  S.  W.  183 ;  Bensleck  v.  Cook,  110  Mo. 
loc  clt  182,  19  S.  W.  042,  S3  Am.  St  Rep. 
422;  McGlanahan  v.  West  100  Mo.  loc  cit 
322,  13  8.  W.  674;  Carp  v.  tusuranoe  Co., 
203  Mo.  295,  101  S.  W.  78;  16  Cyc.  796. 

In  Bensleck  v.  Cook,  110  Mo.  loc.  clt  182, 
19  8.  W.  loc.  dt  644,  33  Am.  St  Bep.  422, 
the  court  said:  "Conrta  of  Justice  cannot 
be  trifled  wltb  In  this  way.  Parties  litigant 
are  not  allowed  to  assume  Inconsistent  posi- 
tions in  court;  to  play  fast  and  loose;  to 
blow  hot  and  cold.  Having  elected  to  adopt 
a  certain  course  of  action,  they  will  be  con- 
fined to  that  course  wbicb  they  adopt" 

[4]  Tbe  defendants  also  maintain  the  po- 
sition tbat  words  are  presumed  to  be  used 
in  their  ordinary  sense,  and  tbat  the  court 
erred  in  refusing  to  so  instruct  tbe  jury  In 
this  case.  We  very  much  doubt  whether  tbe 
word  "tankage,"  appearing  in  this  contract 
would  have  any  meaning  at  all  to  tbe  ordi- 
nary man  having  no  knowledge  of  the  pro- 
cess of  making  fertilizer.  It  acquires  a 
meaning  only  as  be  would  c<m8Ult  an  un- 
abridged dictionary,  or  become  acquainted 
with  the  method  of  manufacturing  fertiliser. 
It  is  unquestionably  such  a  technical  term 
as  demands  some  explanation.  EMdently 
what  the  defendants  mean  by  saying  tliat 
it  should  be  taken  in  its  usual  and  ordinary 
sense  Is  that  Its  meaning  is  to  be  determined 
by  consulting  the  unabridged  dictionaries. 
Tbe  defendants  cite,  as  showing  the  com- 
mon, ordinary  meaning  of  the  word  "tank- 
age," the  definition  given  It  in  Webster's  New 
International  Dictionary,  which  la:  "Waste 
matter  from  tanks,  especially  the  dried,  ni- 
trogenous residue  from  tanks  In  which  fftt 
has  been  rendered,  used  as  a  fertiliser.**  Tbe 
plain  tiff,  on  the  contrary,  ettas  the  definS- 
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tion  glTen  In  tbe  Standard  Twentieth  Cen- 
tiUT  Dictionary,  which  is:  "The  reBldnnm 
obtained  In  rendering  refase  fats,  etc.,  used, 
when  dried,  as  a  fertilizer  or  aa  a  coarse 
food."  We  think  there  is  no  aubstantlal 
difference  between  these  two  definitions,  and 
if  the  court  and  Jnry  Iiad  adopted  sacta  def- 
initions of  tankage,  especially  the  one  given 
by  Webster,  and  had  applied  It  to  tbe  par- 
ticular product  now  in  dispute,  it  Is  apparent 
that  this  product  could  not  have  been  al- 
lowed by  this  court  to  have  passed  to  the 
defendants  under  this  contract  Under  all 
the  evidence  it  must  be  conceded  that  the 
product  in  question  Is  not  "waste  matter 
from  tanks,  especially  the  dried,  nitroge- 
nous residue  from  tanks  In  which  fat  has 
been  rendered."  Two-thirds  of  it  was,  he- 
fore  mixing  with  other  Ingredients,  such 
waste  matter  or  residue  from  the  tanks  In 
which  fttts  bad  been  rendered.  The  other 
one-third  is  composed  of  entirely  different 
products,  having  nothing  to  do  with  the 
tanks  or  the  residue  left  from  the  materials 
rendered  In  the  tanks.  It  is  also  true  that 
the  two-thirds  taken  from  the  refuse  of  the 
tanks  might,  to  some  extent,  have  been  nsed 
as  a  fertiliser  without  mixing  It  with  other 
ingredients.  So  might  the  other  prodnctn 
mixed  with  it  It  contained  one  element 
but  substantially  only  one  elouent,  necessary 
to  make  a  commercial  fertilizer.  It  was  only 
when  mixed  with  other  Ingredients,  comprls- 
li^  one-third  of  the  total  bulk,  that  it  be- 
came commercial  fertilizer.  The  product 
now  In  dlBpnte  Is  the  mixed  and  completed 
product  ft°d  is  quite  different  from  the  ref- 
use of  the  tanks  b^ore  being  mixed  with 
other  Ingredients.  Under  this  view  of  the 
case  the  Judgment  must  be  affirmed.  - 

2.  Tbe  writer  of  this  opinion  thinks  that 
it  Is  but  just  and  fair  to  tbe  parties  liti- 
gant and  in  order  that  this  opinion  may 
not  be  misunderstood,  to  say  that  had  the 
defendants  tried  the  case  throughout  on  the 
tbeory  that  tbe  word  "tankage"  Is  necessa- 
rily nsed  in  this  contract  as  a  technical  term- 
that  demands  an  explanation  by  extrinsic 
evidence,  that  the  parties  themselves  agreed 
and  understood  at  the  time  and  that  plain- 
tiff pointed  out  and  designated  this  loose 
product  in  the  bins  as  being  "tankage"  and 
being  sold  under  that  name,  and  that  de- 
fendants bought  this  prodoct  under  tbe  name 
of  tankage,  then  it  would  have  been  proper 
to  have  admitted  evidence  to  this  effect 
and  to  have  left  it  to  the  jury,  under  proper 
instructions,  to  determine  whether  this  par- 
ticular product  was  or  was  not  Included  with- 
in that  term  a«  used  In  the  contract  On 
this  theory  It  would  have  been  error  for  the 
conrt  to  give  instruction  No.  2,  given  for 
plaintiff,  limiting  the  purpose  of  such  evi- 
dence to  the  mere  purpose  of  contradicting 
plaintiff's  evidence  as  to  tbe  meaning  of  the 
wtaA  "tankace";  and  the  court  should  thai 
bare  given  InsCructioa  No.  4,  aaked  bj  the 


defendants,  permitting  the  Jury  to  determine 
the  meaning  of  the  term  from  the  conduct 
of  the  parties  and  any  statement  made  by 
either  of  them,  showing  the  meaning  they 
placed  on  the  contract  at  tbe  time. 

It  can  hardly  be  said,  aa  claimed  by  plain- 
tiff, that  both  parties  agree,  and  tbelr  expert 
testimony  all  shows,  that  the  term  "tankage" 
has  a  v)ett-de}lne4  trade  meaning,  because 
each  party  Introduced  one  expert  witness, 
who  stated  that  it  had  a  well-defined  trade 
meaning,  and  then  each  proceeded  to  give  a 
different  meaning.  That  the  term  may  have 
a  trade  meaning  is  fairly  deduclble  from  this 
evidence,  but  as  to  It  being  well  defined  we 
think  tbe  evidence  would  rather  show  to  the 
contrary.  It  Is  true  that  a  commercial  term, 
used  in  any  particular  trade  and  having  ac- 
quired a  meaning  in  connection  with  that 
trade,  is  presumed  to  be  used  with  such 
meaning,  when  nsed  in  connection  with  such 
trad&  Long  Bros.  t.  Armsby  Co.,  43  Mo. 
App.  258,  264-266;  Whltniore  t.  Coates,  14 
Mo.  la 

Yet  such  mle  is  not  applicable  to  this 
case,  because  this  transaction  was  not  the 
buying  or  selling  of  a  product  In  the  course 
of  commercial  trade.  It  Is  not  a  case  where 
a  buyer  wait  on  the  general  market  to  buy 
a  particular  commodity  from  one  engaged  in 
the  bui^ess  of  buying  and  selling  such  com- 
modity on  the  market,  where  the  commer- 
cial term  Is  constantly  used  In  connection 
with  the  sale  of  that  particular  commodity. 
This  case  foils  within  the  class  of  cases 
where,  In  an  ordinary  transaction,  an  am- 
biguous term  is  used,  and  the  paxtlea  are 
permitted  to  Introduce  extraneous  evidence 
and  circumstances  to  show  Its  meaning.  In 
regard  to  such  cases,  It  Is  said  In  1  Enc^.  of 
Evidence,  837,  838:  "So,  If  the  previous  ne- 
gotiations make  it  manifest  in  wliat  sense 
the  parties  understood  and  used  the  ambig- 
uous temu  in  the  writing,  they  may  be  re* 
sorted  to,  and.  Indeed,  tfaey  tumlsb  tbe  best 
definition  to  be  allied  In  ascertaining  the 
Intention  of  the  parties.  Within  the  rule  of 
admitting  evidence  of  surrounding  facts  and 
drcumstences  to  aid  or  eqdaln  an  ambigui- 
ty, it  has  been  held  proper  to  receive  evl* 
deuce  or  declarations  of  tbe  parties  tending 
to  show  what  they  understood  the  ambiguous 
term  or  expression  to  mean."  And  on  [lage 
641  it  Is  further  aeld:  "Such  evidence  nei- 
tticr  vartes  nor  adds  to  the  writing  but 
merely  translates  It  from  the  language  of 
the  trade  or  art  In  question  Into  the  ordi- 
nary language  of  people  generally."  Gaunt 
V.  Pries  &  Co.,  21  Mo.  App.  540. 

In  Oreason  v.  Railroad,  112  Bio.  App.  116, 
129,  86  S.  W.  722,  727,  the  court  said:  "That 
mle  of  law  [that  extrinsic  evidence  may  be 
received  to  identify  the  subject-matter  <st  an 
ambiguous  contract]  is  employed  to  ascer- 
tain what  proper^  was  Intended  by  an 
agreanoit  in  refttence  to  some  partlcnlar 
property  too  loosely  dewtlbed  to  be  Idntlfled 
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from  tfae  description  alone.  Thus,  if  a  con- 
tract of  sale  described  the  tbing  sold  Indef- 
initely, it  may.  within  limits.  b«  lulped  ont 
by  exbrlnaic  evidence" 

In  17  Cyc.  669,  it  Is  said:  "The  conToraa- 
tlons  and  statements  of  the  parties  at  the 
time  of  or  Jost  prevlons  to  the  execution  of 
the  contract  between  them  may  be  admissi- 
ble for  the  purpose  of  aiding  in  the  constmc- 
tlon  of  the  writing."  See,  also,  17  Cyc.  671* 
675. 

In  Quarry  Co.  t.  Clements,  88  Ohio  St.  687, 
591,  43  Am.  Rep.  442,  444,  the  foUowlng  quo- 
tation Is  taken  from  Lord  Campbell  in  the 
English  case  of  McDonald  t.  Longbottom, 
102  Eng.  Com.  Law,  977:  "There  cannot  be 
the  slightest  objection  to  the  admission  of  ev- 
idence of  previous  conversationB,  which  nei- 
ther alters  nor  adds  to  the  written  contract, 
but  merely  enables  ns  to  ascertain  what  was 
the  subject-matter  referred  to  therein."  This 
case,  and  the  many  cases  cited  therein,  shows 
clearly  the  application  of  this  doctrine  to 
the  present  case.  See,  also,  Thompson  on 
Trials  (1st  Ed.)  p.  838,  {  1081;  Keller  v. 
Webb,  126  Mass.  88,  28  Am.  Rep.  209. 

As  the  defendants  did  not  try  the  case  on 
this  theory,  at  least  at  tUe  outset  of  the 
trial,  and  the  defendant  Dysart  did  not 
claim  the  product  now  In  question  as  being 
tankage,  but  sought  to  claim  It  as  fertilizer, 
thus  seeking  to  add  to  and  vary  the  terms 
of  the  written  contract.  It  la  not  necessary 
to  porsne  this  theory  of  the  case  further. 

The  Judgment  will  be  affirmed. 

FARRINGTOM,  J.,  concurs  in  a  Borate 
opinion.  ROBERTSON,  P.  J.,  concurs  In 
imragraph  %  but  ezprena  no  Ofdidon  on 
paragraph  2. 

FABBINOTON,  J.  I  concur  in  section  1 
Of  the  opinion  of  Jnd^  STUBQIS,  and  con- 
cur in  the  result  reached  in  his  oi^nion,  af- 
firming the  Judgment  As  to  section  2  of 
his  opinion,  concemli^  the  construction  to 
be  placed  on  the  word  "tankage,"  used  In 
the  contract,  I  am  of  the  opinion  that  when 
this  word  was  used  in  the  written  contract 
the  parties  knew,  or  must  have  known,  that 
It  had  a  technical  trade  meaning,  and  were 
bound  by  the  limits  and  scope  of  that  mean- 
ing. Heyworth  v.  Miller  Grain  &  Elevator 
Co.,  174  Mo.  171,  186,  78  8.  W.  49a  To 
parties  engaged  in  the  fertilizer  business, 
the  word  "tankage"  has  a  well-defined  mean- 
ing, and,  when  used  in  a  written  contract  by 
parties  engaged  in  that  particular  business, 
to  allow  either  of  them  to  introduce  oral  ev- 
idence which  would  vary  or  modify  that 
particular  trade  meaning  would  be  as  erro- 
neous as  to  admit  oral  testimony  to  vary  the 
terms  of  a  written  contract,  where  all  the 
words  have  a  general,  well-defined  meaning, 
and  are  not  used  aa  trade  terms.  The  In- 
structions of  the  trial  court,  to  my  mind,  put 
the  qaeetloa  fairly  to  the  jury. 


PEPBRKOBN      8T.  LOUIS  TRANSFHB 
HY.  CO. 

(St  Louie  Court  of  Appeals.  Mjssoari.  KuA 
1,  1913.   Rehiring  Denied 
March  16^  1918.) 

1.  Rahaoadb  (i  398*)— Mukioipax.  Cobpo- 
BATiOHB— Backing  Tkuks— Wabniho. 

In  an  action  for  death  by  one  run  over  in 
a  chute  by  defendant's  backing  train,  evidence 
held  to  warrant  a  finding  that  it  was  practica- 
ble for  a  bfukeman  to  nde  on  top  of  the  lut 
box  car  farthest  from  the  emrine,  as  provided 
by  Rev.  Code  St  Louis,  1  ISsTrprovidlag  that 
a  brakeman  should  be  on  tncli  car  to  st^e 
waming,  etc. 

[Eld.  Note. — ^For  other  cases,  see  Railroads, 
Gent  Dig.  ||  1866,  1868-1S&;   Dec.  IMsTl 

39a*i 

2.  Railboads  (I  870*)— MumoiPAi,  Cobpoka- 

TIONS— OPBBATION  OF  TBAIRB. 

Ordinary  care  demands  that  a  railroad 
backinir  a  train  through  a  long,  dsrk  diute  at 
midnight  in  a  populous  city  ihould  keep  a  look- 
out and.  if  not  practicable  to  have  a  man  ride 
on  the  last  car  farthest  from  the  engine,  to 
have  one  precede  the  train. 

[Ed.  Note. — For  other  cases,  see  Ratlroada, 
Gent  Dig:  H  1263-1286;  Dec.  Dig.  {  S79*J 

3.  Appeal  aru  Ebbob  (S  8S2*)— REQDnrED 
Instructions— iKVraBD  Ebbob. 

A  party  cannot  complain  of  on  instruction 
given  at  its  own  Instance. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  8691-8610;  De&  Dig.  | 
882.*T 

4.  Baiooadb  (I  398*)— Mdnicipai,  Cobpoba- 

TIONS— OPKBATIOH  OF  TbAIITS—ETI DEUCE. 

In  an  acdon  for  death,  evidence  Md  suf- 
ficient to  show  that  the  cause  of  death  was  de- 
fendant railroad's  fsilnre  to  observe  Ber.  Code 

St.  Louis.  $  1867,  providing  that  trains  being 
backed  within  the  city  should  have  a  man  on 
the  car  farthest  from  the  engine  to  warn,  etc. 

rBd.  Note.— For  other  eases,  see  Railroads, 
Cent  Dig.  H1B66, 1868-1868;  Dec  Dig.  S  39&«] 
6.  Railboads  (J  895*)— Opeeatioh  — Causb 

OF  Death— KviDENCE.  , 

In  an  action  for  death,  evidence  Mid  to 
ahow  that  deceased  was  killed  1^  the  parttenlar 
train  alleged. 

[Ed.  Note.— For  other  cases,  see  Bailrpads, 

ent  Dig.  H  1839,  1840;  Dec.  Dig.  i  385.*] 


Gent 
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—Evidence  (f  ISO*}  ~ 
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In  an  action  for  deatii,  it  is  presumed  that 
deceased  did  not  conunit  suicide;  and  if  there 
is  any  ground  for  presumption  It  is  directly 
against  that  of  carelessness,  which,  usoallv  be- 
ing contributory  negUgouse,  most  be  alleged 
and  proved  by  Ue  defendant 

[Ed.  Note.— For  other  cases,  see  Ne^geuce, 
Cent  Dig.  K  195-197,  221-223,  229-234;  Dec 
Dig.  H  UT,  122  :*  Death,  Cent"  Dig.  IS  75-7S : 
Dw.  Dig,  LB8;*  Evidence,  Cent  Dig.  H  471. 
474;  Dec  Dig.  S  159.*] 

7.  TBIAL  (I  252*)  — SPBCULATIOH  — iKBTBUO- 
TIONB. 

In  an  action  for  death,  where  there  was 
□0  ground  for  any  speculanon,  eonjectare.  or 
guesswork,  a  requested  instruction,  cantiooinc 
the  jnry  against  speculation,  conjecture,  and 

Sesswork,  and  that  "^f  unable  to  determine 
3  cause  of  death,  except  by  speculation,  to 
find  for  defendant"  was  properly  refused,  rince 
it  would  mislead,  it  anything. 

[Bd.  Note.— For  other  cases,  see  Trial.  Cent. 
Dig.  H  006,  696-612;  Dec.  Dig.  I  262.*] 
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&  Raicboaiw  (1870*)— Opkbatioh  oFTaAina 

Kev.  Code  St  Lonia,  I  1857,  providiDg  that 
lookouts  be  kept  on  the  car  fartheat  from  the 
eiuriiw  ot  bftckins  traiiu,  and  that  certain 
warnlnn  be  giTen,  etc,  covers  a  •witch  track 
which  mns  ttirough  a  long,  low  chute,  even 
though  It  ia  impoBiible  to  remain  on  top  of  the 
carariB  wU^  caae  a  man  ■honld  praeede  the 
train. 

[Ed.  Note.— For  otihw  oaaea,  aee  Bagr?*?^ 
Cent  Dig.  H  12«S-1266:  Dee^  Diff.  1  87a*] 

9.  Appeal  ahd  Ekbob  (I  280*)-OB«onONB 
TO  QUE8TIOMS— Tim.  .       o  *ji 

An  objection  to  a  qaeetion,  not  made  ontil 
the  answer  waa  given,  was  too  late  to  be  con- 
sidered on  appeal,  unless  the  rtmrd  Mpwi 
that  the  witness  answered  ao  quickly  that  there 
was  no  time  to  object 

[Ed.  Note^For  otter  caBM,  aee  App^  and 
Error,  Dec.  Dig.  I  230;*  Trial,  Cent  Dig.  H 
183-190.] 

Appeal  from  St  Louto  Circnit  Oonrt;  W. 
B.  Homer,  Judge. 
Action  by  Elizabeth  Poperkom  against  the 


signals  and  hear  slsnals  tmm  tiie  oDgtaa.  It 
Is  averred  tbat  the  cardeanMV  and  negli- 
gence of  defendant  in  violating  this  ordi- 
nance in  the  above  partlcalars  directly  caus- 
ed tbe  Injury  and  death  of  tbe  deceased. 
Following  this  are  averments  «eeUi«  to 
bring  tbe  case  within  tbe  last  dear  chance 
rule,  but  as  this  was  not  Insisted  upon  at  the 
trial,  it  is  unnecessary  to  set  them  out 
Damages  are  placed  at  $10,000. 

The  answer,  after  a  general  doiial,  pleads 
contributory  negligence  on  the  part  of  the 
deceased. 

A  reply  was  filed,  denying  this. 

A  trial  before  the  court  and  a  Jury  re- 
sulted In  a  verdict  for  plaintiff  in  the  eum 
of  $5,000,  from  which,  Interposing  a  motion 
for  new  trial  and  saving  exceptions  to  the 
overruling  of  that,  defendant  has  duly  per^ 
fected  its  appeal  to  this  court 

Plaintiff  and  tbe  deceased,  John  H.  Peper- 


by  Elteabetn  reperaoiu  uvLium.  «i«  ^^^^  husband  and  wife,  the  deceased 

St  Louis  Transfer  Railway  p*"?'^?'!^?"^' '  at  tbe  time  of  his  death,  then  about  seventy 

years  of  age,  being  in  tbe  employ  of  the  Mis- 
sissippi Valley  Elevator  &  Grain  Company  as 
a  night  watchman  at  its  elevator,  situated 
between  Madison  avenue  and  Clinton  street 
and  near  tbe  Mississippi  River,  and  witbln 
tbe  limits  of  the  city  of  St  Louis.  It  was 
the  duty  of  tbe  deceased  to  look  after  and 
make  the  rounds  of  tbe  building  during  the 
night  Along  the  east  side  of  the  elevator 
building  is  what  Is  known  as  a  "car  chute," 
constnicted  for  tbe  purpose  of  receiving  cars 
for  loading  and  unloading.    Through  this 


ment  for  plalntlfC,  and  defendant  appeals 

Affirm  ed. 

By  her  amraided  petition  upon  wbicb  the 
cause  was  tried,  plaintiff  charges  that  her 
bnsband.  Jobn  H.  Peperkorn,  hereafter  re- 
ferred to  as  tbe  deceased,  was  killed  by  be- 
ing rnn  over  by  a  train  of  freight  cars  op- 
erated by  tbe  agents  ot  defendant  After  a 
charge  of  general  negligence  on  the  part  of 
defendant,  section  1857,  of  tbe  Revised  Code 
of  tbe  dty  of  St  Louis,  being  ordinance  No. 
22.902.  approved  March  19,  1907,  Is  pleaded. 

Tbia  ordinance^  so  far  as  here  Involved,  re- '  dinte  a  railroad  track  runs  In  a  straight 


quires  that  the  bell  of  tbe  engine  of  any  car 
or  train,  of  cars,  propelled  by  steam  power, 
wbeo  moving  shall  be  constantly  sounded 
wltbin  the  dty  limits,  and  tbat  If  any  freight 
ear,  cars  or  locomotives  propelled  by  steam 
power  "be  backing  within  said  limits,  a  man 
shall  be  statkmed  on  top  of  tbe  car  at  the  ^d 
of  the  train  furtbest  from  the  engine  to  give 
danger  signals,  and  no  frds^t  train  shall 
at  any  time  be  moved  witbln  tbe  dty  limits 
unlesB  it  be  wdl  mamwd  with  experienced 
brakemen  at  their  posts,  Who  shall  be  so 
.  stationed  as  to  aee  tbe  danger  signals  and 
bear  tbe  signals  from  tbe  engine."  Averriiiv 
that  this  ordinance  api^les  to  and  Is  btndiiig 
upon  defmdant  and  waa  in  full  force  and  ef- 
fect at  tbe  times  msntloiied.  it  is  dkarged 
tbat  tbe  dftftmdairt  careleesly  and  negligently 
violated  it  in  fliiee  parttcolars:  First,  that 
while  moving  its  trtflght  can  sgalnst  and 
Injuring  tbe  deceased,  defendant  fiUled  to 
sound  constantly  tbe  bdl  of  the  en^ne  at- 
tached thereta  Second,  defendant,  while 
backing  its  cars  witbln  the  dty  limits,  failed 
to  have  a  num  stationed  on  top  of  &e  ear  at 
the  end  of  tbe  train  farthest  from  the  engine 
to  give  danger  wtgimia-  Third,  tbat  defoli- 
ant failed  to  have  tbe  frei|^  train  wdl 
manned  wltb  experienced  brakemen  at  fbelr 
posts,  so  stationed  as  to  see  tbe  danger 


line,  nearly  due  nortti  and  south.  Tbe  cbate 
or  passageway  is  closed  at  each  end  by  doors, 
and  is  just  wide  enough  to  admit  a  freight 
car,  leaving  a  qtaoe  of  about  seven  inches 
on  either  side  of  tbe  car,  between  it  and 
tbe  projections  on  one  side  of  tbe  outer  wall 
and  on  tbe  other  of  the  building.  The  space 
between  tbe  running  board  on  the  top  of  the 
car  and  the  beam  of  the  south  doorway  of 
entrance  to  this  chute  Is  about  tblrty-flve 
indies.  There  are  girders  or  stringers  Inside 
of  tbe  diute  running  at  a  pitch,  that  are  high- 
er at  one  end  than  at  tbe  other,  so  that  aft- 
er the  door  beam  Is  passed  there  is  a  clear 
space  between  the  running  board  on  the  top 
of  tbe  car  and  tbe  lowest  part  of  these  gir- 
ders, ct  forty-four  inches  cm  tbe  east  part  of 
die  top  of  tbe  car,  while  on  tbe  west  part  of 
tbe  top  of  tbe  car  there  was  a  dear  space  be- 
tween that  part  of  tbe  t<«>  and  the  girder,  of 
forty-four  Inches  on  one  side  and  between 
fifty-three  and  flfty-dx  inches  6o  the  other. 
'EtM  dtate  was  one  hundred  and  eigbtj-BYe 
t^et  long;  long  ^d|^  to  bold  five  at  six 
fr^bt  cars  at  one  tlma  A  witness  for 
philnUff  testified  that  be  bad  ridden  tbnmgb 
tUs  cbiriB  (m  cars;  Imd  ridden  through  there 
on  tbe  top  of  a  car  bat  "had  to  lie  down  on 
tbe  car,  becanse  it  wouldn't  dear  me  on 
top;  It  wouldn't  clear  me  If  I'd  stand  up  on 
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top  of  the  car."  If  he  had  stood  up  he  would 
have  been  knocked  off,  while  bj  lying  down 
OD  top  of  the  car  one  could  go  throagh. 
1*18  witness  further  said :  "You  have  got  to 
stoop  down  If  you  want  to  get  through  there," 
and  that  It  Is  the  same  all  through  the  chute. 
The  track  which  goes  through  this  chnte, 
starting  from  the  north  of  Clinton  street 
runs  straight  south  over  Clinton  and  through 
the  chute  until  near  Madison  street  and  then, 
and  before  crossing  Madison  street  curves 
.  rather  sharply  to  the  west,  and  after  cross- 
ing Madison  street  runs  south.    It  la  two 
hundred  and  forty-five  feet  from  the  north 
line  of  Clinton  street  to  the  south  line  of 
Madison.    That  is,  after  leaving  the  chute, 
the  track  curves  to  the  west  until  it  has 
crossed  Madison  street    This  train  came 
from  the  south  and  the  cars  were  shoved 
north  along  it  and  through  the  chute.  The 
south  doors  of  this  chute  roll  up  to  the  top. 
The  north  doors,  double  doors,  open  out- 
ward on  binges,  as  shown  by  a  plat  in  evi- 
dence and  before  us.    About  half  past  tea 
o'clock  on  the  night  of  the  accident,  a  train 
made  up  of  a  steam  engine  with  about  ten 
freight  cars,  which  liad  been  brought  across 
the  river  by  ferry,  was  stopped  south  of 
Madison  street,  so  that  the  end  of  the  rear 
,  car  of  the  train,  the  forward  car  as  the  train 
was  pushed,  was  stopped  about  one  hundred 
and  twenty  feet  from  this  south  door  and 
on  the  south  side  of  Madison  street  The 
switch  foreman,  who  will  hereafter  be  re- 
ferred to  as  the  foreman,  who  was  superin- 
tending the  movement  of  the  train  then  be- 
ing operated  by  defendant,  walking  forward, 
found  the  south  door  to  the  chute  open  but 
the  north  doors  closed.  Whereupon  the  fore- 
man sent  what  be  calls  his  "hind  man" 
throagh  the  chute  to  open  the  north  doors 
and  to  see  that  the  way  was  clear.  The  fore- 
man remained  at  the  south  entrance  of  the 
chute  In  front  and  to  the  south  of  it  until  he 
received  the  signal  **0,  K."  from  his  man, 
who  was  at  the  hacic  or  nortli  end  of  the 
elerator,  that  meaning  that  the  way  was 
clear  to  shove  the  cars  in.  The  foreman  tes- 
tified that  at  the  same  time  there  was  a 
lantern  shown  up  about  the  middle  of  this 
elevatw  (the  witness  by  the  word  "devator" 
referring  to  this  chute  in  the  etevatmr),  down 
on  the  track  In  the  middle  of  the  entrance 
"fw  yon  shoved  throng  It**  said  the  wit- 
ness.   **M7  hind  man  passed  through  and 
both  lights  appeared  to  move  backward  to 
the  north  door  of  the  elerator;  both  appear- 
ed to  be  put  together  to  m^  but  who  this 
was,— I  didn't  speak  to  them,  nor  didn't  see 
them,  but  I  only  seen  the  light  Those  two 
lights  looked  to  me  to  be  at  the  door,  in  the 
entrance  at  the  baA  end— at  the  nortti  end 
of  the  elevator.   I  received  an  O.  K.  signal 
to  shove  the  cars  In."  It  appears  that  there 
was  another  track  to  the  east  of  this  eleva- 
tor track  and  outside  of  the  elevator  and 
to  the  east  of  it  and  of  this  chute,  and  that 


there  was  a  box  car  mi  tUs  track,  me  north 
end  of  the  car  about  on  a  Un«  with  the 
south  end  of  the  devatxu  and  dinte.  The 
foreman  walked  from  the  entrance  to  the 
chute  along  and  around  this  car  to  the  east 
and  over  to  another  trade  further  east  and 
from  that  point  slgnaUed  to  the  englnw  of 
the  train  to  come  on.  Ue  testified  that  from 
the  time  he  left  the  south  entraflce  to  the 
chute  and  until  he  walked  around  this  car 
and  got  to  the  place  from  where  he  could 
signal  the  engineer  of  the  engine,  it  took  him 
about  five  minutes.  Thereupon  the  train 
commenced  backing  Into  the  chute.  The  en- 
gine pushed  the  train  through  until  the  two 
cars  in  front  had  gone  clear  through  the 
chute  and  across  and  north  of  Clinton  street 
The  train  then  stopped.  The  "hind  man," 
who  had  been  sent  through  the  chute  by 
the  foreman,  uncoupled  the  two  forward 
cars,  and  the  engine  pulled  the  remainder  of 
the  train  far  enough  back  in  and  through 
the  chute  to  leave  some  six  cars  In  the 
chute,  whereupon  the  engine  and  the  car 
immediately  In  front  of  It  were  uncoupled 
from  these  cars  and  went  avray  about  other 
business  leaving  the  five  or  six  cars  Inside 
of  the  chute.  While  the  for«nan  was  stand- 
ing at  the  point  on  the  eastern  track  from 
where  he  signalled  the  engineer,  he  could  not 
see  his  "hind  man,"  wh<Hn  he  had  sent 
through  to  the  north  end  of  the  elevator, 
nor  could  he  see  into  the  chute  at  all,  be- 
cause, as  be  says,  the  car  that  was  on  the 
track  east  of  the  elevator  was  close  to  the 
door,  and  he  could  not  see  through  that  to 
the  elevator.  No  one  was  on  the  forward 
car  of  the  train  as  it  was  pushed  through. 
No  one  was  at  the  entrance  of  the  elevator 
after  the  foreman  left  to  s^nal  the  engineer. 
No  one  preceded  the  train  through  the  chute. 
The  foreman  left  no  one  at  the  south  end 
of  the  chute,  so  that  for  about  five  minutes, 
he  testified,  there  was  no  one  there  at  all, 
except  the  "hind  man,"  who  was  at  the  north 
end  opoilttg  the  doors.  Asked  if  there  was 
any  light  on  the  first  car  that  was  backed 
In,  he  answered,  "No."  Counsel  for  appel- 
lant then  objected  to  the  question  as  Imma- 
terial, there  being  no  allegation  of  negli- 
gence in  that  respect  The  objection  was 
overruled  and  exception  duty  saved.  On 
cross-examination  by  counsel  for  deftadant, 
the  foreman  testified  that  those  cars  were 
moved  In  very  slowly.  That  was  practically 
all  the  cross-examination  to  which  the  fore- 
man was  subjected. 

It  appears  by  the  evidence  Otat  It  was  <me 
of  the  duties  ot  the  deceased  to  stop  at  call 
boxes  located  throughout  the  devatw  and 
which  communicated  electrically  with  an 
office  of  the  elevator  company,  and  call  up 
tlmt  office  and  thus  advise  the  apentor  there 
that  the  watchman  was  in  attendance  on  his 
duties.  The  deceased,  if  on  duty,  dioold  have 
put  in  a  call  at  12:80  o'dock.  Not  receiving 
the  call  the  operator  went  to  tlie  derator 
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and  in  oompany  wUb  one  or  more  men, 
on*  of  them  also  a  nlsbt  watchman  tiiera, 
made  a  aearidi  for  Mr.  Peperkom.  After  go- 
lug  tbroQgh  Uie  elevator  tiiey  flnallr  found 
bis  body  lying  between  the  rails  on  the  track 
which  nms  through  the  Chute,  and  under 
one  of  the  cars  which  had  been  pushed  In 
that  night  One  of  hla  legs  was  serered  from 
the  body  and  carried  north  some  distance 
from  it  Ur.  Pqnrkom  was  dead.  There 
was  blood  on  the  ground  near  the  body 
and  on  the  trnt^  or  fore  whe^  of  the  first 
car  of  the  train  as  it  bad  been  pushed 
through  the  diute,  blood  as  well  as  a  piece  of 
Jean^  correqwnding  to  the  clothing  of  the 
deceased,  were  found.  No  one  saw  tike  ac- 
cident No  one  bad  Been  the  deceased  on  the 
track,  nor  about  the  premises  immediately 
before  the  train  was  pushed  through,  so  Car 
as  appears  by  the  erldence.  His  body  was 
lying  on  its  back  and  about  sixty  feet  from 
the  south  end  of  the  chute.  A  lantern,  which 
was  IdentlQed  as  having  belonged  to  the  de- 
ceased, was  found  on  the  floor  of  the  ele- 
vator, that  floor  being  raised  about  four  feet 
above  the  tracks  and  on  a  level  with  the  door 
sills  of  the  cars.  The  lantern  was  lighted. 
No  lantern  or  parts  of  one  appear  to  have 
been  found  In  the  vicinity  of  the  deceased, 
other  than  this,  which  was  sitting  on  the 
main  floor  of  the  elevator,  inside  of  the 
walls.  The  deceased  had  been  In  the  employ 
of  the  elevator  company  some  seventeen  or 
eighteen  years,  going  in  and  out  of  the  pas- 
sageway and  about  the  elevator  building,  and 
was  thoroughly  familiar  with  the  premises. 
Asked  U  deceased  knew  of  the  passage  of 
cars  in  and  out  there  a  witness,  on  cross- 
examination  by  defendant,  answered:  "He 
knew — that  Is  when  tbey  would  tell  him  that 
they  were  going  to  push  In  cars,  yes."  The 
witness  farther  said  that  In  the  course  of 
bis  seventeen  years  of  employment,  deceased 
bad  seen  cars  standing  on  the  tracks.  This 
same  witness,  a  fellow  watchman  of  deceas- 
ed but  not  with  him  or  apparently  not  In  the 
vldnity  at  the  time  of  the  accident,  testified 
that  he  did  not  know  who  had  opened  the 
doors  of  the  elevator  the  night  of  this  acci- 
dent; that  these  doors  were  not  allowed  to 
stand  open  all  the  time  and  on  the  night  of 
the  ao(^dent  they  bad  been  dosed  about  ei|^ 
o'doCk,  but  be  did  not  know  who  had  opoied 
them  t^t  n^t  In  fact  there  Is  no  evldenoe 
In  the  case  as  to  who  (^loied  ttae  south  door; 
all  the  evidence  as  to  this  south  door  being 
that  of  Qie  foreman,  who,  as  noted,  testified 
that  wha  he  reached  there  with  the  train, 
he  found  that  dow  open. 

This  is  a  fairly  foU  synciisls  of  the  evi- 
dence in  the  case,  so  tar  as  now  pertlnuit 
It  was  aU  Introduced  by  plaintlfl.  At  the 
idoM  ot  It,  plaintiff  rested.  Thereupon  de- 
fteidant  offered  an  tnstmctlon  in  the  nature 
of  a  demurrer;  that  being  refused,  defmd- 
ant  standing  on  its  demurrer,  Introduced  no 
ertdenoa. 


The  principal  instruction  In  the  case  and 
the  only  one  of  which  any  complaint  Is  now 
made,  told  the  Jury,  substantially,  that  If 
they  found  that  at  the  date  of  the  accident 
P^riEom  was  engaged  In  the  perfonnance 
of  bis  duties  as  a  watchman  on  the  premises 
of  the  BUsslssirol  Valley  Elevator  ft  Grain 
Company,  and  in  the  chute  or  iiassageway, 
and  It  they  further  believed  and  tound  from 
Ibe  evidence  that  defendant  through  Its. 
servants  and  agents  at  the  time  and  place 
stated,  "carelessly  and  negligently  badced 
Its  aforesaid  train  of  freight  cars  over  the 
aforesaid  tra^  and  into  the  aforesaid  pas- 
sageway, without  having  a  man  stationed  on 
top  of  the  cars  or  on  or  about  the  car  at  the 
end  of  the  train  farthest  from  the  engine  at 
tiie  time  the  said  train  was  l}elng  backed  in 
as  aforesaid,  to  give  danger  signals,  and  with- 
out having  the  said  train  well  manned  with 
emperienced  brakemen  at  their  po»tt  to  tta- 
tioned  a»  to  tee  danger  signals  and  hear  sig- 
nals from  the  engine,  and  tliat  the  defend- 
ant company,  •  *  *  while  operating  the 
aforesaid  locomotive  and  train  of  cars  as 
aforesaid,  •  •  «  gave  no  notice  or  warn- 
ing to  plaintiff's  deceased  husband  of  the  ap- 
proach of  the  said  train  of  oars  when  it  knew, 
or  by  the  eaercise  of  reasonable  care  would 
have  known,  the  dangerous  position  of  plain- 
tiff's deceased  husband,  but  carelessly  and 
negligently  ran  the  said  train  and  cars  In 
the  manner  aforesaid  upon  and  over  plaln- 
tUTs  said  husband,  thereby  causing  Wa  death, 
and  that  plaintiff's  deceased  husband  was 
at  said  time  exercising  reasonable  care  for 
his  own  safety,  tb«  your  verdict  wlU  be  tax 
the  plaintiff." 

The  court  further  instructed  the  Jury  at 
the  instance  of  plaintiff  as  to  reasonable  care 
and  instructed  them  that  If  tbey  found  for 
plaintiff  their  verdict  should  be  for  not  less 
than  f2,000  or  more  than  $10,000. 

At  the  Instance  of  def^dant  the  court  gave 
an  instruction,  numbered  4,  that  If  the  de- 
ceased failed  to  exercise  such  care  as  an 
ordinarily  careful  and  prudent  man  would 
have  exercised  under  like  or  slmliar  circum- 
stances snd  such  failure  caused  or  contribut- 
ed to  cause  his  injuries,  if  any,  their  verdict 
should  be  for  defendant 

Another  Instmctian  told  the  Jury  that  if 
they  believed  from  the  evidence  that  Peper- 
kom knew  "or  by  tiie  ezradae  of  ordinary 
care  would  have  known,  that  the  cars  In 
question  were  about  to  be  shoved  in  said 
loading  chute,"  etc,  plaintiff  oould  not  re- 
covoc. 

A  further  Instmcttou,  given  at  the  in- 
stance of  defendant  was  to  the  tfect  that 
if  the  Jury  found  that  the  foranan  in  diarge 
of  the  crew  sent  hla  rear  man  throni^  the 
loading  shed  for  the  purpose  of  complying 
with  the  city  ordinance,  "and  that  said  act 
In  sending  said  man  ahead  was  a  anbstantlal 
compliance  with  the  ordinance,  tlw  yont 
verdict  must  be  for  defendant" 
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D^iendanni  mnaitb  Instzncdon  told  the 
Jury  that  the  fftllnre  of  detendant  to  comply 
with  that  ordinance,  If  they  found  that  It 
did  fall,  did  not  lellere  the  deceased  of  ex- 
erdsinj  mdlnary  care  to  look  and  listen 
for  the  amwoai^  of  the  cars  In  question. 

Defendant's  eighth  Instmctlon  told  the 
jury  that  the  proceedings  In  the  case  are 
penal  In  nature  and  that  their  verdict  would 
be  a  fine  or  penalty  assessed  against  the 
defendant,  *lf  yon  find  from  the  evidence 
It  Is  guilty  of  the  negligence  charged,  and 
in  this  connection  the  court  instructs  you 
that  you  are  In  nowise  to  consider  the  quce- 
tion  as  to  whether  or  not  the  plaintiff  in 
this  case  has  suffered  any  damage  by  reason 
of  the  death  <tf  her  husband." 

Defendant's  ninth  Instruction  told  the  ju- 
ry that  if  they  found  from  the  evidence  that 
the  deceased,  while  on  the  track  in  ques- 
tion, £EilIed  to  look  and  listen  for  the  ap- 
proach of  the  cars  in  question  and  thereby 
caused  or  contributed  to  cause  bis  injuries, 
their  verdict  should  be  for  defendant 

The  tenth  instruction  told  the  jury  that 
if  they  found  from  the  evidence  that  the  de- 
ceased got  on  the  tracks  in  question  imme- 
diately In  front  of  the  cars  and  thereby 
caused  or  contributed  to  cause  his  injuries, 
th^r  verdict  must  be  for  defendant. 

These  instructions,  numbered  seven,  dght, 
nine  and  ten,  were  given  exactly  as  asked  by 
defendant  In  other  Instructions  asked  by 
defendant  the  court  substltated  the  word 
"would"  In  place  of  the  word  "could"  and 
in  another,  calling  attention  to  the  knowl- 
edge of  the  danger  by  deceased,  inserted  the 
word,  "or  would  have  known  with  (while^ 
exercising  ordinary  care?" 

Of  its  own  motion  the  court  gave  Instruc- 
tions defining  ordinary  care,  telling  the  Ju- 
ry that  the  burthen  of  proof  was  on  plain- . 
tiff  to  establish  by  the  preponderance  of  the 
evidence  the  facts  necessary  to  a  verdict  In 
her  tevor  under  the  instructions  given  ex- 
cept upon  the  issue  concerning  the  exercise 
of  reasonable,  ordinary  care  by  the  deceas- 
ed. As  to  that  issue,  the  jury  being  told 
that  the  burthen  of  proof  was  on  defendant 
to  show  the  want  of  such  ordinary  care 
or  reasonable  care  on  the  part  of  plalntifTs 
husband.  The  court  also  defined  the  terms, 
'*burden  of  proof"  and  "prepcmderauce  of 
evldaice." 

Defendant  asked  five  InstmcUons,  all  of 
wUch  were  refused.  The  only  one,  on  tbere- 
foaal  of  whldi  emnr  la  now  assigned.  Is 
this :  "The  court  Instructs  yon  that  yon  are 
not  to  decide  this  case  upon  specolation,  oon- 
jeetnre  or  goess,  and  In  this  connection  it  in- 
stmctB  you  that  if  jod  are  unable  to  deter* 
mine  as  to  what  was  the  cause  of  the  death 
of  John  Peperkom,  If  he  be  dead,  except  by 
conjecture^  speculation  or  goess,  then  yoor 
verdict  mtut  be  far  defendant" 

The  errors  here  assigned  are  to  the  over- 
ruling of  the  demurrer  to  the  evidence,  tt  be- 


ing contended,  first,  that  that  demurrer  dumM 
have  been  sustained,  because  defendanfs 
ne^lgenoe  as  diarged,  that  Is  faUnre  to 
warn),  was  not  the  proximate  cause  of  de- 
ceased's Injuries,  It  CMiCIusively  appearing 
that  the  deceased  knew  of  the  ^reaoice  and 
approach  of  the  cars  whlcA  It  Is  alleged 
struck  and  killed  him.  It  Is  farther  claimed 
under  this  assignment  that  plalntUTa  cause 
of  action  is  based  upon  what  is  commonly 
known  as  the  "last  chance  doctrine,"  and  an 
ordinance  of  the  dty  of  St  Louis.  BepeAt- 
ing  the  particulars  in  wtilch  It  was  alleged 
the  ordinance  was  disregarded  or  violated, 
counsd  for  appellant  state  that  idaintia 
abandoned  fbe  last  chance  doctrine  and  that 
the  allied  violation  of  the  OTdtsanoe  was 
not  Bui^rted  by  the  evidence. 

The  second  aselgnmoit  of  error  to  the 
overruling  of  the  demurrer  is  that  there  la 
no  causal  connection  established  by  ttie  evi- 
dence between  the  deceased's  death  and  de- 
fendant's alleged  breach  of  the  ordinance. 

The  third  point  or  error,  also  pointing  to 
the  overruling  of  the  demurrer.  Is  the  claim 
that  the  evidence  showed  that  the  defendant 
had  folly  complied  with  the  Intent  and  pur- 
poses  of  the  ordinance  to  the  extent  that  the 
circumstances  and  oondlttons  permitted. 

The  fourth  assignment  Is  the  claim  that 
the  ordinance  In  guestitm  does  not  apply  to 
the  situation  as  disclosed  by  the  record. 

The  fifth  error  assigned  Is  to  allowing  the 
question,  which  we  have  before  noted,  as  to 
wbethtf  there  was  any  Ugbt  on  Uie  first 
car  backed  In,  to  be  asked. 

The  sixth  point  covers  objections  to  the 
first  instruction  given  at  the  lustams  of 
plaintiff.  We  have  Italicized  the  particalar 
sentences  of  that  instruction  to  which  ob- 
jection is  made. 

The  final  assignment  la  to  the  refusal  of 
the  court  to  give  the  Instruction  which  we 
have  quoted,  to  the  effect  that  the  case  la 
not  to  he  deteormined  npcm  speculation,  etc. 

G.  T.  Priest  and  S.  P.  McChesney,  both  of 
St  Louis,  for  appellant  Wilfley,  Mclntyre 
&  Nardin  and  Taylor  B.  Wyrlc^  all  of  St. 
Louis,  for  respondent 

BETNOLDS,  P.  J.  (after  statins  the  fhcts 
as  above).  This  class  of  cases  has  been  so 
frequently  before  our  appellate  courts  that 
It  would  seem  that  Oie  prlwdideB  govembig 
them  and  whldk  should  otmtrol  In  their  de- 
termination have  been  so  thoroughly  discuss- 
ed that  an  elaborate  examination  of  the  au- 
thorities Is  no  longw  necessary.  SpeaUne 
broadly  of  the  testimony  In  the  case.  It  may 
be  said  of  it  that  It  was  not  subject  to  de- 
murrer. It  was  sufficient  to  require  a  sob- 
mlsston  of  the  cause  to  the  jury,  and  to  sus- 
tain the  verdict 

As  obsorved  by  the  learned  eonnsd  for  sp- 
pellant  counsel  for  respondent  while  bring- 
ing the  action  in  part  on  that  do  not  base 
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their  rli^t  to  recover  upon  tbe  last  chance 
rule.  They  are  right  in  this,  for,  ftom  the 
evidence,  ndther  that  nor  tbe  humanitarian 
rule,  have  a  lAace  In  this  case.  Nelthw  tlie 
crew  of  this  train,  nor.  for  that  matter,  any 
oue  else,  saw  the  deceased  on  the  track  at 
the  time,  nor  saw  the  aoddent 

[1]  Counsel  for  appellant  argne  that  the 
case  1b  to  be  determined  on  the  c(mstruction 
and  interpretation  of  dty  ordinance  No.  22,- 
002. 

We  have  set  out  the  snbstance  ot  that  or- 
dinance, so  fhr  as  here  materlaL 

This  ordinance^  It  will  be  noted,  provides 
that  if  any  "cars  or  looomotlves  inwpeUed  by 
steam  power  be  backing  within  said  limits  of 
the  dty,  a  man  shall  be  stationed  on  top  of 
the  car  at  the  end  of  the  train  farthest  from 
the  engine  to  give  danger  signals."  That  no 
such  man  was  there  in  place  Is  conceded.  The 
argument  of  the  learned  counsel  for  appellant, 
however,  on  this  point,  Is  that  the  evideoce 
shows  that  It  was  imioactlcable  to  have  a 
man  stand  on  the  top  of  this  car ;  that  the 
space  between  the  top  of  the  car  and  the 
obstructions  in  the  chute  was  so  small  that 
no  man  could  stand  there,  and  It  Is  asserted 
that  the  evidence  shows  that  a  man  could 
not  go  through  the  dkute  on  top  of  the  car 
unless  he  was  lying  flat  on  the  top.  We  do 
not  agree  that  this  Is  borne  out  by  the  evi- 
dence. It  is  tme  that  one  witness  testified 
tha.  he  laid  down  wlien  he  wmt  through  on 
one  occasion;  but  this  same  witness  said 
that  one  could  not  go  through  "without 
stooping."  The  Inference  that  the  Jury  had 
a  right  to  draw  from  that  was,  that  If  he 
stooped  he  could  go  through  In  safet?.  Tbe 
dimensions  given,  however,  thirty-five  inches 
between  the  miming  board  on  top  of  the 
car,  which,  as  we  all  know  Is  the  highest 
part  of  the  car,  and  the  arch  or  beam  of  the 
door  was  thirty-five  inches,  and  whm  the 
beam  of  the  door  was  passed,  and  the  car 
was  Inside  of  Uie  door,  tbe  height  was  from 
forty-four  to  fifty-three  and  flfty-slz  Inches. 
There  is  nothing  whatever  In  this  space  or 
height  to  prevent  any  ordinary  man,  a  man 
of  any  ordinary  height  and  size,  from  sit- 
ting down  and  going  through  in  safety,  ev^ 
if  It  was  necessary  to  duck  Us  head  or 
atooi^  Immediately  when  passing  under  the 
beam.  There  was  nottilng  to  prevent  him 
from  sitting  upright  after  that  point  was 
passed.  All  the  argument  and  the  cases  cit- 
ed by  learned  counsel  for  appellant,  to  tbe 
effect  that  It  was  impracticable  or  unsafe  to 
place  a  man  in  the  position  required  by  the 
ordinance  upon  the  rear  end  of  the  front  car, 
as  for  Instance  Baltimore  &  Olilo  B.  Co.  v. 
Mall.  66  Md.  63,  fi  AU.  87,  loc.  clt  90,  and 
Raifwty  T.  Missouri  Pacific  Uy.  Co.,  01  Mo. 
S3,  8  S.  W.  893,  are  entlr^  inapplleable. 
It  has  furttier  been  said  of  this  provision  of 
the  ordinance  reanlrlng  a  man  to  be  on  the 
rear  end  of  the  car  which  Is  being  moved  in 
front  so  that  he  can  give  danger  signals, 
that  It  Is  not  meant  to  construe  It  so  doaely 


and  narrowly  as  to  squeeze  tlie  life  out  of 
this  humane  regulation;  that,  tooadly  con- 
strued, the  ordinance  "contemplates  that 
brakemen  should  be  so  located  on  a  moving 
freight  train  in  8t  Louis  that  they  can  not 
only  see  and  hear  danger  signals,  but  can 
give  them  to  those  whose  duty  it  is  to  see 
and  obey  them."  Harper  v.  St  Louis  Mer- 
chants' Bridge  Terminal  Co.,  187  Mo.  676. 
loa  dt  587,  86  8.  W.  89,  102. 

[t]  Looking  at  the  duty  of  this  defendant 
In  the  instant  case,  eappoae  a  man  could 
not  with  safety  stand  or  sit  or  even  Ue  fiat 
on  the  top  of  the  car,  there  was  not  only 
nothing  to  prevent,  but  everything,  under  the 
drcnmstancefl,  to  require  sending  one  ahead 
along  the  track,  or  even  along  the  floor  of 
the  elevator.  The  cars  were  being  pushed 
slowly  throug*!!  this  diute  at  midnight:  the 
chute  so  dark  that  the  foreman  did  and 
conld  not  distinguish  iKfsona  even  going 
through  with  a  light:  was  not  sure  that  he 
saw  one  or  two  peoi^e  walking  or  Just  where 
th^  were.  It  wtm  such  a  place  as  would 
naturally  invite  persons  to  walk  there.  Or- 
dinary care,  irrespective  of  the  ordinance, 
as  well  as  tbe  si^rlt  of  that  ordinance,  de- 
manded care  and  a  lookout  in  backing  a 
train  tfarou^  such  a  place. 

Mindful  of  the  danger  to  the  wayfarer  of 
moving  a  train  propelled  by  steam  power 
through  any  part  of  so  densely  populated  a 
dty  as  is  St  Louis,  this  ordinance  further 
provides  that  "no  freight  train  shall  at  any 
time  be  moved  within  the  dty  limits  unless 
it  be  well  manned  with  experienced  brake- 
men  at  their  peats,  who  shall  be  so  station- 
ed as  to  see  the  danger  idgnals  and  hear  the 
signals  from  the  engine." 

In  the  case  at  bar  this  train,  so  far  as 
the  evidence  shows,  was  not  manned  at  all. 
There  is  not  a  scintilla  of  evidence'  In  the 
case  to  show  that  there  was  a  brakeman, 
whether  experienced  or  lnezi)erienced.  except 
the  "hind  man."  who  was  at  least  a  hundred 
and  eighty-five  feet  away  from  the  south  end 
of  tbe  chute  when  the  train  started  through. 
The  foreman  was  over  a  hundred  and  twen- 
ty-flve  feet  off  and  out  of  sight  of  the  chute. 
The  engineer  was  the  loigth  of  the  cars,  the 
tend^  and  engine  further  away.  No  living 
human  being  Is  testified  to  have  been  any- 
where in  charge  of  or  in  communication  with 
this  train  except  the  foreman,  the  engineer 
and  the  "hind  man."  No  one  preceded  this 
train  as  it  was  slowly  backed  or  pushed 
through  this  blind  passageway.  There  was 
no  warning,  to  notify  any  one  who  might  be 
on  the  track  of  the  approaching  train.  The 
duty  to  have  this  train  well  manned,  not 
only  with  a  bnkeman  on  the  rear  end  of 
the  forward  car  but,  referring  to  this  "well 
manning"  clause  of  the  ordinance.  Is  clearly 
announced  by  our  Supreme  Court  In  Harper 
r.  Tramlnal  Company,  supra. 

[S]  Moreover,  at  the  Instance  of  appellant 
the  court  subndtted  to  the  Jury,  as  a  question 
of  fact  tax  their  detwmlnation.  If  th^  found 
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that  the  foreman,  In  lending  his  "hind  man" 
thiongh  this  shed  or  chute,  did  so  for  the 
purpose  of  complying  with  the  dty  ordi- 
nance, to  determine  whether  that  was  a 
substantial  compliance  with  the  <dty  ordi- 
nance, and  If  they  did  find  that  It  was, 
their  verdict  should  be  for  defendant.  We 
do  not  hold  that  this  instruction  should  or 
should  not  hare  been  given.  All  we  do  say 
of  it  Is  that  having  been  given  at  Its  own 
Instance,  defendant  has  no  ground  of  com- 
plaint and  Is  concluded  as  to  that  by  the 
verdict  of  the  Jury,  the  jury  undoubtedly 
finding  that  this  act  was  not  a  substantial 
compliance  with  that  proTtsion  of  the  ordi- 
nance. 

[4]  Learned  counsel  for  appellant  argue, 
first,  that  there  Is  no  causal  coiyiecttoD  shown 
between  the  absence  of  all  these  precautions, 
which  the  ordinance  of  the  city  requires, 
the  neglect  to  conform  to  the  ordinance,  and 
the  death  of  this  old  man ;  second,  those 
counsel  suggest  that  he  may  have  died  of 
heart  failure,  or  that  he  may  have  seen  and 
did  not  heed  the  approaching  train. 

As  to  the  first,  we  hold  that  there  was  am- 
ple evidence  to  prove  that  the  cause  of  death 
was  the  failure  to  observe  the  ordinance. 

[B,  I]  There  Is  nothing  In  the  evidence  to 
support  the  second  su^estlon:  no  evidence 
that  the  deceased  had  ever  had  any  trouble 
with  his  heart  That  this  old  man  was  on 
the  track  when  this  train  was  being  pushed 
through.  Is  shown  by  the  fact  that  his  body 
was  found  under  a  car,  on  that  track,  be- 
tween the  rails;  one  1^  severed  from  the 
body  and  carried  a  distance  of  some  sixty 
feet  from  the  place  where  the  body  rested 
and  In  the  direction  In  which  the  train  had 
been  moved;  blood  was  found  around  there; 
blood  and  shreds  of  clothing  were  found  up- 
on the  forward  tmda  or  wheels  of  the  for- 
ward car  which  bad  been  pushed  throni^ 
the  chute.  What  stronger  evidence  could 
possibly  be  offered  of  the  &ct  that  this  old 
man  came  to  bis  death  by  having  been  struck 
and  run  over  by  this  particular  train?  The 
evldehce  la  that  no  other  train  bad  passed 
through  there  that  night  That  his  death 
was  caused  by  being  run  over  by  this  par^ 
Ucnlar  train  is  b^ond  doubt  The  law  pre- 
sumes, 1b  a  case  of  that  kbid,  that  one  had 
not  committed  suld^  and  If  there  Is  any 
ground  for  presumption,  it  is  directly  against 
that  of  carelrasness.  Carelessness  Is  usually 
cqntrlbutory  n^llgence  and  It  la  for  the  de- 
fendant to  allege  and  the  burden  Is  on  It  to 
prove  contributory  negligence. 

[I]  There  was  no  ground  for  any  specula- 
tion, conjecture  or  guesswork  in  tills  case: 
no  reason  to  suppose  that  the  death  occur- 
red In  any  otbee  way  other  than  by  means 
of  this  train.  Hence  the  instruction,  cau- 
tioning the  Jury  against  Indulging  in  specula- 
tion, conjecture  and  guesswork,  asked  by  ap- 
pellant, was  properly  r^sed.  That  instruc- 
tion* as  asked,  Instead  of  cutting  off  con- 


jecture, would  have  thrown  the  door  wide 
open  for  It  By  Its  concluding  sent^ce 
It- would  have  set  the  jury  to  guessing  and 
conjecturing  for  a  cause.  Instead  of  confin- 
ing them  to  the  only  known  cause  disclosed 
by  the  evidence.  The  old  and  leading  case 
of  Buescbing  v.  8t  Louis  Gas  Light  Ca,  73 
Mo.  219,  89  Am.  Kep.  603,  setUes  this  propo- 
sition beyond  controv^sy.  There  It  Is  held 
that  presumptions  are  not  to  be  allowed  in 
the  face  of  known  facts.  The  very  able  and 
exhaustive  opinion  In  that  case  has  been 
followed  in  every  case  since  considered  by 
our  appellate  courts  in  which  that  proposi- 
tion has  arisen.  Counsel  dtea  In  support 
of  that  Instruction  a  late  decision  of  the 
Kansas  City  Court  of  Appeals,  Rogers  v. 
Hammond  Packing  Co..  150  S.  W.  558,  point 
3.  An  examination  of  that  case  and  of  the 
opinion  shows  very  conclusively  that  it  has 
no  application  whatever  to  the  facts  in  the 
case  at  bar.  Judge  Johnson  there  quoted 
from  Goransson  v.  Manufacturing  Co.,  186 
Mo.  300.  loc  clt  307,  85  S.  W.  338,  340,  to 
the  effect  that  It  Is  a  rule  of  universal  law 
that  In  suits  of  the  diaracter  before  the 
court  It  Is  necessary  for  the  plaintiff  -  to  al- 
1^  and  proTe  a  causal  connection  between 
the  Injury  and  the  n^llgence  of  the  masttf. 
"The  corollary  of  this  rule,"  says  the  court 
"Is  that  If  tbe  accident  might  have  resulted 
from  more  than  one  cause,  for  one  of  which 
the  master  Is  liable  and  for  the  other  be  is 
not  liable,  it  Is  necessary  for  the  plaintiff  to 
prove,  in  the  first  instance,  that  the  Injniy 
arose  from  the  cause  for  which  the  master  Is 
liable;  for  it  is  not  the  province  of  a  court  or 
jury  to  speculate  or  guess  from  which  cause 
the  accident  happened."  No  one  will  dispute 
that  rule,  but  It  Is  not  applicable  to  the  facts 
In  the  case  at  bar.  As  we  have  before  said, 
there  was  no  room  for  speculation  ae  con- 
jecture or  guesswork.  There  were  no  two 
causes  her&  In  the  presoioe  of  the  known, 
visible  fkcts,  no  room  was  left  to  court  or 
jury  to  go  hunting  around  for  stunethlng  elas 
that  ml^  haTe  been  the  cause  of  the  acci- 
dent 

[I]  Finally  It  Is  claimed,  as  to  this  ordi- 
nance, that  It  does  not  cover  the  place  of 
this  accident  That  proposttiim  Is  aettied 
against  this  claim  by  the  dedslon  of  our 
Supnone  Court  in  Orube  t.  Hlasoarl  FadOc 
By.  Oo^  98  Mo.  S80;  loe.  dt  38T,  U  8.  W. 
736.  4  Zi.  R.  A.  776, 14  Am.  St  Rc|i.  64(1,  where 
Rafferty  r.  Missouri  Padflc  By.  Go.,  91  Ha 
33,  8  8.  W.  SOS,  relied  on  by  appellant  is 
e^O^ined.  See,  also.  Hers  t.  Missouri  Pa- 
dflc Ry.  Co.,  88  Mo.  672,  1  S.  W.  382;  Prew- 
itt  V.  Missouri,  E.  ft  T.  Ry.  Go^  lU  Mo. 
616,  loc.  dt  626,  86  S.  W.  667;  and  Jackson 
V.  Kansas  Gil7.  Ft  8.  ft  H.  R.  Co.,  157  Ho. 
621.  loc.  dt  688,  68  8.  W.  82,  80  Am.  8t 
Rep.  680.  These  are  all  dted  by'counsd  for 
respondent  in  their  brief.  As  eounsel  fbr 
appellant  In  their  reply  brief,  make  no  omn- 
ment  on  this,  we  may  assume  tiiat  t2Mse 
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learned  gentlemen  have  abandoned  the  point 
Whether  they  bare  or  not,  we  hold  against 
them  on  It. 

We  see  no  error  in  the  clauses  in  the  first 
Instruction  given  at  the  Instance  of  plaintiff 
which  were  pointed  out  by  the  learned  coun- 
sel for  appellant,  and  which  we  hare  Italiciz- 
ed. They  are,  taken  In  connection  with  the 
body  of  the  Instmctlon,  entirely  correct 

Considering  the  instructions  given  on  be- 
half of  plaintiff  and  of  the  defendant,  sure- 
ly defendant  has  no  cause  whatever  to  com- 
plain. The  court  went  to  the  very  farthest 
limit  under  the  law  In  giving  defendant  the 
benefit  of  every  possible  theory  upon  which, 
within  the  Issues  and  the  evidence,  It  could 
be  asked  by  defendant. 

[I]  The  only  assignment  of  error  in  the 
admission  of  the  testimony  Is  to  overruling 
the  objection  to  the  question  as  to  whether 
there  was  a  light  on  the  front  of  the  car  as 
It  went  through  this  chute.  That  objection 
was  made  after  the  question  had  been  asked 
and  the  answer  given.  That  was  too  late. 
Counsel  for  appellant  say  that  we  should 
talce  notice  of  the  fact  that  witnesses  fre- 
quently answer  so  qulcldy  that  an  objection 
cannot  be  interposed.  We  may  know  that 
happens,  but  we  cannot  assume  that  it  oc- 
curred here.  We  must  be  governed  by  the 
record  in  the  case  and  no  socb  state  of  facts 
appear  here. 

A  consideration  of  the  case  and  of  the 
authorities  presented  by  the  learned  counsel 
for  appelant  leaves  us  no  latitude  whatever, 
gives  us  no  ground  whatever,  npon  which  to 
sustain  a  reversal  of  thla  jndgmmt  The 
trial  was  without  any  error  materially  af- 
fecting or  prejudicing  the  rights  of  def^dant 
the  verdict  is  not  claimed  to  be  excessive 
and,  as  we  think,  was  for  the  right  party. 

The  indgment  of  the  circolt  court  is  af- 
flnned. 

NOBTONI  and  ALLEN.  7J..  ooncnr. 


BIKDBBldAN  v.  INTERSTATS  TRUST  ft 

BANKING  CO. 
(St  Louis  Court  of  Appeals.  MIssoarL  March 
1,  1913.) 

1.  Baitkb  and  Bakkihg  (§  m*)— LoAits— In- 

XEBBST— RbBATE. 

A  bank  agreed  with  a  Inmber  company  to 
give  It  credit  on  its  iavoicea  turned  over  to  the 
bank.  The  lumber  company  transmitted  four 
invoice^  and  the  bank  sent  the  Inmber  company 
a  note  in  a  letter  which  stated  that  it  covered 
the  four  invoices,  and  also  that  upon  its  return 
It  woold  be  discounted,  and  the  proceeds  pass- 
ed to  tbe  lumber  company's  credit,  and  that. 
It  invoices  were  said  befoie  the  maturity  of 
the  note,  tbey  would  rebate  Interest  at  the  same 
rate.  A  few  months  afterwardsj  In  reply  to  a 
letter  from  the  lumber  company  inquiring  about 
the  rebate,  the  bank  wrote  that,  owing  to  the 
wortE  involved  in  computing  such  rebate,  it  bad 
made  none,  and  would  make  none  in  the  future. 
Held,  that  tbe  letter  promising  the  relate  did 
not  refer  only  to  the  four  invoices  first  sent  but 


bound  the  bank  to  allow  the  rebate  in  all  cases 
until  it  sent  the  letter  announcing  that  it  would 
not  do  Bo. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  H  686-700;  Dec  Dig.  « 
181.*] 

2.  Trial  (|  S84*)—Vebdiot— Issues. 

Where^  in  an  action  for  a  balance  due  from 
a  bank  on  an  account,  the  complaint  prays  for 
interest,  if  the  jury  find  for  plaintiff,  the  ques- 
tion of  interest  is  within  the  Issues,  although 
the  court  does  not  submit  such  question  to 
the  jury: 

,  [Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  5  785 ;  Dec.  Dig.  {  334.»] 

3.  Appeal  and  Erbob  (S  1171*)— Detekuina- 
TioN  07  Case  —  Excessive  vbbdict  —  Re- 

VEBBAL. 

Where,  in  an  action  for  a  balance  doe  from 
a  bank  on  an  account,  the  complaint  prays  for 
interest,  and  the  juiy  find  for  idaintlff,  and 
the  conrt  does  not  submit  the  question  of  inter- 
est to  the  jury,  tbe  court  on  appeal  will  not 
reverse  tor  a  slightly  excessive  verdict  for 
plaintiff,  where  the  amount  of  the  excess  is  con- 
siderably less  than  ttie  interest  wliich  tlie  jury 
wo^ld  have  been  justified  in  allowing. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {{  4S46-4554:  Dec.  Dig.  | 
1171;*  Damages,  Gent  Dig.  f{  1&-18.] 

Appeal  from  St  LoqIs  Clrcnit  Goort;  Hu- 
go Muench,  Judge. 

Action  tqr  Willis  F.  Bledennan,  trustee  In 
bankrupt^  of  tbe  Boblnson  Tlmbw  ft  Lum- 
ber Company,  against  the  Interst&te  Trust 
ft  Banking  Company.  From  a  Judgment  tor 
plaintiff,  defendant  appeals.  Affirmed. 

Lehmann  ft  Lehmann,  of  St  Louis,  for  ap- 
pellant  Elliott,  Chaplin,  Blayney  ft  Bedal, 

for  respondent 

iKEYNOLDS,  P.  J.  AcUon  by  plaiotiff,  as 
trustee  in  bankruptcy  of  the  Robinson  Tim- 
ber &  Lumber  Company,  against  defendant 
to  recover  money  claimed  to  be  due  as  the 
result  of  dealings  between  the  Lumt)er  Com- 
pany and  defendant  Plaintiff  claims  In  his 
petition  that  $850.23  were  due,  by  reason  of 
that  sum  having  been  Improperly  charged 
against  the  Lumber  Company  and  withheld 
from  the  trustee  for  services  and  expenses  of 
an  attorney  In  the  collection  of  certain  in- 
voices in  the  hands  of  the  bank  and  for  tele^ 
grams,  and  that  $359.23  were  due  for  re- 
bates on  interest  agreed  to  be  paid  but  with- 
held. Judgment  is  demanded  for  $1,209.46 
and  interest  at  six  per  cent  per  annum  from 
October  1,  1010,  the  date  of  demand.  At  the 
trial  it  was  admitted  that  the  amount  of 
the  rebate  on  accotmt  of  interest  rebates  was 
$333.96,  not  $359.23.  Verdict  was  rendered 
for  plaintiff  for  $1,187.07,  from  which  plain- 
tiff remitted  seventy  cents,  and  judgment 
being  rendered  for  $1,186.87,  defendant  duly 
saving  exception,  has  appealed  to  Uils  court. 

It  is  conceded  by  counsel  for  appellant  that 
there  was  evidence  which  warranted  the 
jury  in  finding  that  $850.23  had  been  im- 
properly <^rged  and  retained  by  defendant 
and  that  as  to  those  Items  &nd  this  sum  the 
verdict  ia  conduslve.   Those  couns^  how- 
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erw,  a^ne  ttuit  no  rebate  on  aoconnt  of 
Intnest  vas  recoverable,  and  tbat  1£  any 
waa,  tlwa  the  -renllct  Is  ezceaalTe  bi  the 
amount  ct  and  tbls,  say  counael,  calls 
for  a  remlttltnr  and  pots  tbe  costs  oC  aiRieal 
upon  reepondent  Hence  the  only  aBslgn- 
ments  of  error  here  made  are  that  the  Judg- 
ment Is  ezcnslTe  In  the  amount  of  $2.1S;  and 
that  under  the  evidence  plain  tifl  waa  not  en- 
titled to  reooTW  any  sum  for  rebate  of  to- 
terest,  and.  tbaoCore,  (a)  an  Instruction  nnm- 
bered  2,  given  for  plaintiff,  was  erroneous  i 
and  (b)  Omb  refusal  of  the  court  to  glre  in< 
stnictlona  numbered  1  and  2,  reanested  by 
defendant,  was  erroneous. 

[1]  The  Boblnson  Timber  ft  Lnmbw  Com* 
pany,  hereafter  referred  to  as  tbe  Immber 
Company,  a  concern  fwmerly  engaged  In  the 
lumber  bu&dness,  going  Into  bankruptcy  and 
now  rei^esented  by  tibe  trustee,  deslrtaig 
banking  accommodation,  entered  Into  an  ar- 
•  rangement  with  appellant,  referred  to  here- 
after as  the  bank,  to  funUsh  It  financial  ao- 
commodation. 

The  first' Degotiations  for  accommodation 
appear  to  have  been  conducted  verbally  be- 
tween a  representative  of  defendant  and  a 
representative  of  platntUf.  Taking  up  the 
matter  which  had  thus  been  verbally  dis- 
cussed between  tbetr  representatives,  on  the 
20th  of  October.  1909,  defendant  wrote  to 
the  Lumber  Gompauy  that  Its  representative 
with  whom  the  matter  had  first  been  taken 
op  was  absent,  and  asked  the  Lumber  Com- 
pany to  write  detailing  the  service  it  desired 
the  bank  to  render  It,  and  that  If  that  was 
done  the  matter  would  reo^ve  prompt  at- 
tention. Replying  to  this  letter,  the  Lumber 
Company,  on  the  21st  of  October,  wrote  to 
the  bank,  stating  that  the  former  desired  to 
use  part  of  their  invoices  of  shipments  of 
lumber,  taking  credit  lor  76  per  cent  of  them, 
after  deducting  the  estimated  freight,  and 
carrying  the  bulk  of  their  account  with  the 
banlc,  furtiier  writing  that  Mr.  Novel,  wlio 
was  the  party  representing  the  bank  with 
whom  the  matter  had  been  first  taken  up 
by  the  representative  of  the  Lnml)er  Com- 
pany, had  stated  that  the  bank  would  give 
the  latter  a  credit  to  the  amount  of  915,000, 
and  that  tbat  waa  satisfactory  to  It.  The 
letter  further  stated  that  the  Lumber  Com- 
pany had  a  good  line  of  customers,  a  great 
many  of  whom  discounted  their  bills,  others 
settling  by  note.  After  setting  out  the  terms 
upon  whldi  the  Lumber  Company  was  In  the 
habit  of  selling  to  Its  customers,  the  letter 
concluded  with  the  statement  that  the  Lum- 
ber Company  would  be  pleased  to  hear  from 
the  bank  at  its  earliest  convenience  and  with 
the  hope  that  the  bank  would  consider  the 
matter  favorably. 

In  answer  to  this  letter  the  bank  wrote 
that  it  saw  no  objection  to  making  some  such 
arrangement  as'that  mentioned.  It  further 
stated  that  the  bank  would  like  to  have  the 
liumber  Company  obtain  a  designated  stomp; 


(ISO. 

that  It  mli^  hegln  fy"fl*"f  Inrohsss  to  tbe 
bank  vbenevw  desired,  and  that  the  bank 
would  place  76  per  cent  of  them  to  the  cred- 
it of  the  I/nmber  Oompany  subject  to  dieck 
Inclosed  with  this  letter  was  a  signature 
card,  which  pnver  oOxxn  of  the  Lumber 
Company  were  requested  to  sign,  that  com- 
pany b^ng  al86  reunested  to  pass  ^oper  res> 
olnttons  anthortging  the  arranaemsot  and 
send  the  bank  an  abstract  from  the  minotca 
of  the  proceedings  of  tbe  Lumber  Company, 
attested  nsdw  the  seal  of  the  company  mud 
by  Ita  officers. 

Acknowledging  the  receipt  of  this  letter 
the  Lumber  Oompany,  on  the  22d  of  October, 
transmitted  four  Invtdcea  with  Mils  of  lading 
attached  and  advised  the  bank  how  It  would 
Uke  to  have  the  matter  handled  with  respect 
to  collections  from  customers.  The  letter 
further  stated  that  as  the  Lumber  Company 
understood  from  Mr.  Novel  that  the  bank 
would  roQulre  a  note  executed  with  each  in- 
voice, and  as  It  had  no  blank  notes,  it  would 
not  thffli  carry  out  that  part  of  the  agree- 
ment Inclosed  with  the  letter  were  the  sig- 
nature card  and  copy  of  the  resolntloas 
adopted  by  the  board  of  directors  of  ttw 
I^unber  Oompany. 

On  October  26,  1809,  the  bank  wrote  tbe 
Lumber  Company,  evidently  in  answer  to  the 
last  mentioned  letter,  and  inclosing  a  note 
drawn  at  sixty  days  for  $646.38,  stated  that 
It  covered  the  four  Invoices  mentioned  in 
the  preceding  letter,  enumerating  them.  This 
letter  then  proceeds:  "Upon  return  of  this 
note  properly  signed  we  shall  be  pleased  to 
discount  the  same  at  8  per  cent  and  pass 
the  proceeds  to  your  credit  In  the  event  of 
these  iwvoioet  heing  paid  at  any  time  before 
the  matwitv  of  the  note  toe  ahall  rebate  iros 
intereat  at  the  same  rate.  We  are  Inclosing 
a  number  of  blank  notes  and  we  would  sug- 
gest that  you  sign  a  note  and  send  to  as  to- 
gether with  each  batch  of  invoices.  It  would 
also  be  advisable  to  hare  you  send  your  in- 
voices say  once  a  we^  In  order  to  make 
the  note  as  large  as  possible  and  avoid  a 
great  number  of  notes  in  small  amounts.  In 
the  event  of  our  having  difficulty  in  collect- 
ing any  of  th^e  Invoices  at  maturity  we 
shall  he  obliged  to  promptly  charge  amount 
of  advance  on  same  to  your  account  credit- 
ing your  note  therewith.  Upon  payment  of 
the  Invoices  that  are  securing  your  note  w« 
will  return  the  bills  of  lading  to  you  as  re- 
quested. We  believe  that  this  method  of 
handling  the  account  will  prove  more  satis- 
faetory  than  our  allowing  an  open  over  draft 
to  be  closed  out  when  we  have  Invoices 
amounting  to  a  round  sum,  as  we  had  flrat 
intended  to  do.  Should  you  have  any  sugges- 
tions in  connection  with  the  present  method 
we  would  be  pleased  to  have  them.** 

This  is  the  letter  upon  which  the  cod  tea- 
tltm  tn  0ds  case  Is  based,  the  vital  <dause  be- 
ing tbe  one  which  we  have  itallcteed. 

Upon  the  following  day  the  Lumber  Oom 
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pan7  wrote  the  bank,  atifcnowledglng  tbe  te- 
celpt  of  ttils  letter,  and  Inclosed  the  note 
referred  to  as  covering  tbe  Invoices  mention- 
ed in  the  letter,  further  saying  that  the  Lnm- 
ber  Company  did  not  know  of  any  better 
plan  to  suggest  than  the  one  ontllned  In  the 
foregoing  letter  and  that  It  wonld  send  the 
bank  its  paper  once  a  week  unless  the  Lum- 
ber Company  should  accomnlftte  a  cmslder- 
able  amoont  In  less  time. 

The  next  day  the  bank  wrote  the  Lmnber 
Ginnpany,  acknowledging  the  receipt  of  that 
letter  and  saylog  they  had  discounted  the 
slxty-dar  note  above  referred  to  and  had 
credited  the  account  of  the  Lumber  Com- 
pany as  per  memorandom  inclosed. 

In  a  letter  to  the  Lumber  Company  of  the 
2d  of  November,  the  bank  wrote  that  they 
liad  dlacoonted  another  note  of  the  Lumber 
Company  and  had  passed  the  proceeds  to  the 
credit  tiie  liUmber  'Conipany,  Inclosing  a 
memorandum  showing  the  discount.  This 
letter  contlniied:  "Ton  will  note  that  we 
have  charged  a  dollar  a  car  tai  addition  to 
our  Interest  for  handling  this  transaction. 
On  all  future  notes  we  shall  be  oUlged  to 
mate  this  diarge,  as  we  find  that  ttie  same 
ia  necessary  to  eow  the  trouble  and  time 
that  we  shall  be  pat  to  in  ke^tlng  track  of 
these  various  invoices.  We  omitted  to  make 
this  fdiarge  on  your  first  note  and,  of  course, 
will  not  call  upon  you  for  the  sani&** 

On  the  15th  of  Novendier  the  bank  wrote 
to  the  Lumber  Company  a^nowledglng  the 
receipt  of  the  latter's  note  tot  a  spedfled 
amount  together  with  invoices  securing  it 
and  then  continued.  "In  all  payments  that 
are  made  against  your  not^  we  will  retain 
the  involots  which  has  been  r^med  to  us 
together  with  Iha  tnUgbt  bill  until  the  note 
has  been  liquidated  In  full  when  we  will  re- 
turn ull  the  papers  together  with  the  canceled 
note.  If  yon  have  an;-  objection  to  this 
arrangement  and  would  prefer  that  we  re- 
torn  the  papers  with  each  payment,  we 
would  thank  you  to  so  advise  us." 

The  Lumber  Company  wrote,  statlni,  that 
this  was  satisfactory 

Other  correspondence  followed,  covering 
remittance  of  notes,  invoices,  etc.,  In  the 
usual  course  of  the  business,  otherwise  not 
necessary  to  reproduce,  until  the  25th  of 
May,  1910,  when  the  Lumber  Company  wrote 
to  the  bank  concerning  a  note  which  had 
been  sent  in  payment  of  a  certain  Invoice 
and  also  indoslng  a  check  for  a  collec- 
tion which  It  had  Itself  made  on  an  invoice 
sent  to  the  bank.  The  letter  then  proceeds: 
"In  this  connection  would  call  your  atten- 
tion to  your  letter  of  October  26,  1909,  in 
which  you  say:  'Upon  return  of  this  note 
properly  signed,  we  shall  be  pleased  to  dls- 
connt  the  same  at  8  per  cent  and  pass  the 
proceeds  to  your  credit  In  the  event  of 
these  Invoices  being  paid  before  the  maturity 
of  the  note,  we  shall  rebate  yon  interest  at 
the  same  rate.'  Up  to  the  imwnt  time  we 


have  no  record  of  the  manner  In  which  the 
interest  is  rebated  to  us.  Do  we  nnd^stand 
that  we  have  a  credit  which  has  not  jet  beoi 
reported  for  these  Items?" 

Answering  this  letter,  the  bank,  on  Bli^ 
27,  1910,  wrote  the  Lumbw  Company,  att&c 
referring  to  various  transactions  between 
them,  as  follows:  "We  note  what  you  have 
to  say  with  reference  to  our  rating  you 
the  interest  upon  tlie  advance  made  cove^ng 
invoices  which  maj  be  paid  prior  to  the 
maturity  of  your  note.  It  was  our  Intention 
when  we  first  undertook  this  class  of  loans 
to  rebate  the  intovst,  but  the  paymoits 
come  at  such  irregular  intervals  and  in  such 
unevot  amounts  that  we  find  that  it  would 
be  an  endless  task  to  figure  the  rdiate  to 
which  you  are  entitled.  For  this  reason  we 
have  made  no  rebate  of  any  Interest  as  a  re- 
sult-of  invoice  being  paid  prlw  to  the  maturity 
of  your  note  nor  1b  it  our  intention  to  permit 
any  r^te  in  the  futura  I  brieve  that  you 
will  understand  that  the  amount  of  labor 
and  care  required  In  keeping  tr^ck  of  your 
loans  and  the  payments  made  upon  them  Is 
such  that  it  is  not  only  not  fair  to  rebate  the 
interest  in  the  case  above  described,  but  if  any- 
thing; our  charge  of  91.00*a  car  should  be  in< 
creased.  Inasmuch  as  we  made  this  flat 
charge  In  the  beginning  we  will  make  no 
changes  and  will  conduct  your  business 
along  the  lines  we  have  done  heretofore.  We 
would  be  glad  to  have  you  write  me  if  ttiia  Is 
not  entirely  satisfactDry." 
.   No  answer  to  this  appears  In  the  abstract 

On  June  11,  1910,  the  bank  wrote  the 
Lumber  Company,  calling  Its  attention  to  the 
tact  tiiat  it  liad  largely  exceeded  its  $15,000 
credit  and  declining  to  make  forthor  dis- 
counts on  its  account  until  some  of  these 
past  due  obligations  were  paid  ofC 

Various  other  correspondence  followed, 
none,  however,  touching  on  the  Interest  re- 
bate, with  the  result  that  the  Lumber  Com- 
pany, being  unable  to  meet  Its  paper  and  be- 
coming finandally  involved,  the  bank  turned 
over  a  number  of  the  accounts  and  invoices 
to  an  attorney,  who  proceeded  to  the  collec- 
tion of  something  over  $7,000  on  the  out- 
standing accounts.  Making  a  charge  for 
these  attorney's  fees  and  for  his  expenses,  as 
well  as  for  some  telegraphing,  the  bank  ren- 
dered an  account  to  the  receiver  who  had 
been  appointed  for  the  Lumber  Company  in 
the  bankruptcy  proceedings,  showing  that 
the  amount  due  from  the  bank  to  the  Lumber 
Company,  after  giving  credit  for  amounts 
realized  on  collections,  was  $40.66,  for  which 
amount  It  inclosed  a  check  to  the  order  of 
the  receiver  as  in  fuU  payment  of  the  bal- 
ance of  the  account  between  the  Lumber 
ComiHUiy.  or  its  recover,  and  the  bank.  The 
receiver  returned  this  check,  refusing  It  as  in 
full  setUement  and  demanded  payment  from 
the  bank  of  $1^168.90,  this  amount  made  op 
of  the  items  before  set  out  The  bank  declin- 
ing to  adnowledge  the  correctness  of  thia^ 
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this  present  actton  was  broagbt,  as  bed!ore 
noted. , 

The  Inatrnctloii,  onmbered  2,  of  which 
complaint  Is  made  and  which  was  given  by 
the  court  at  the  instance  of  plaintiff.  Is  sub- 
stantially as  follows :  That  by  Its  letter  to 
the  LumbOT  Company,  of  date  October  26, 
1909,  defendant  agreed  with  the  Lumber 
Company  to  allow  that  company  a  rebate  of 
Interest  where  an  Invoice  which  secnred  a 
note  was  paid  before  the  matnrlty  of  the 
note  at  the  rate  of  8  per  cent  per  annnm,  and 
If  the  jnry  found  and  believed  from  the  evi- 
dence, that  there  were  Invoices  so  paid  thai 
plaintiff  was  entitled  to  recover  for  the 
amount  of  the  rebate  of  interest  as  long  as 
the  agreement  was  in  effect  but  not  after  the 
receipt  by  the  Lomber  Company  of  the  letter 
written  to  them  by  defendant  on  the  27tli  of 
May,  1910. 

The  instruction,  numbered  1,  asked  by  de- 
fendant and  refused,  was  to  the  effect  that 
the  Lumber  Company  was  not  mtltled  to  any 
credit  against  defoidant  for  any  rebates  of 
Interest  mentioned  In  the  evidence.  That 
numbered  2  la  to  the  effect  that  the  Lumber 
Company  is  not  entitled  to  any  credit  against 
defendant  for  tbe  tebates  of  interest  men- 
tioned Iq  evidence,  excepting  as  to  a  rebate 
on  the  one  note  mentioned  In  defendant's 
letter  of  October  26,  1D09. 

We  are  satisfied  from  reading  the  testi- 
mony In  fnll  and  Instructions  glvea  and 
those  refused,  that  the  court  submitted  the 
case  to  the  jury  upon  tbe  proper  theory  of 
the  law  under  the  facts.  We  cannot  agree  to 
the  contention  of  the  learned  counsel  for  ap- 
pellant that  tbe  letter  of  October  2Cth  relat- 
ed only  to  those  four  particular  invoices  and 
to  the  payment  of  the  note  covering  them. 
The  whole  correspondence  between  the  par- 
ties In  evidence  before  the  Jury,  was  suffi- 
cient to  Justify  the  court  and  the  Jury  In  con- 
cluding that  that  offer  of  a  rebate  in  Inter- 
est was  Intended  to  apply  to  all  tbe  trans- 
actlons  and  not  to  this  single  one  mentioned 
in  the  letter  of  that  date.  Nothing  in  the 
correspondence  tends  to  show  that  the  par- 
ties had  abrogated  this  arrangement  or  that 
It  had  not  remained  In  force*  certainly  so  far 
as  the  Lumber  Company  had  any  reason  to 
believe,  until  the  rectipt  of  the  letter  of  May 
27,  1910.  Then  it  was  ended  by  the  bank, 
and  BO  the  court,  in  a  specific  Instruction, 
told  tbe  Jnry.  Under  this  riew  of  the  law 
and  the  facts  the  two  instructions  were  prop- 
erly refused.  We  bold  that  the  Jury  were 
correctly  Instructed  and  we  see  no  reason  to 
dlBtnrbltB  flndlnc 

[t,  t]  We  are  nnaUe  to  agree  witii  learned 
counsel  that  the  verdict  Is  excessive  by  the 
amount  claimed,  I2.1&  While  it  Is  true 
that  the  court  did  not  Instruct  tbe  Jury  that 
plaintiff  was  entitled  to  interest,  if  the  Jury 
found  for  platntlfC,  the  <}nestlon  of  Intwest 


was  within  the  Issues  of  tbe  case.  Plaintiff 

specifically  demanded  it  In  tbe  petition.  We 
are  Indined  to  agree  with  the  learned  coun- 
sel for  reqrandent,  that  If  anyone  baa  tbe 
right  to  complain  of  this  amount  of  $2.18, 
which  Is  all  that  can  be  considered  as  cov- 
ering interest,  it  is  respondent  and  not  ap- 
pellant Beckoning  the  interest,  not  from 
October  lat,  the  alleged  date  of  the  demand, 
but  from  the  date  of  the  institution  of  the 
action.  October  31, 1910.  until  the  date  of  the 
vo^ct,  March  27,  1911,  it  would  amount  to 
something  over  f29,  a  much  larger  amount 
than  was  allowed.  It  Is  true  interest  is  not 
to  be  awarded  unless  prayed  for  In  the  peti- 
tion. (But  we  know  of  no  rule  that  denies 
it  when  asked,  even  If  not  spedflcally  men- 
tioned in  the  Instructions.  With  a  clear  le«a! 
right  to  legal  interest,  as  here,  we  will  not 
reverse  as  for  an  excessive  verdict  where  It 
appears  that  the  so-called  excess  Is  largely 
below  what  the  Interest  would  really  be. 

We  see  no  error  to  tbe  prejudice  of  the 
appbUant  in  the  trial  of  this  cause  or  In  Its 
result  The  Judgment  of  tbo  drcnlt  ooort 
Is  affirmed. 

NOBTOm  and  ALLEN,  JJ.,  concur. 


PTTTT.TP  GRUNER  &  BROS.  LUMBER  GO. 
v.  HABTSHORN-BARBER  REALTY  & 
BUILDING  GO.  et  al. 

(St  Louis  Court  of  Appeals.  MIbmnuL 
Mordi  1.  1913.   Rehearing  Denied 
If  arch  15,  1913.) 

1.  Mechanics'  Liens  (SS  158.  276*)— Pbo- 

CEEDIKOS— AhENDUENT  OF  LlEN  STATBlfEXT. 

Rer.  St  1909,  f  8217,  requires  claimaoU 
of  a  mechanic's  or  materialmao's  lien  to  file, 
within  a  specified  time  after  the  indebtedneas 
accrues,  a  true  account  of  the  demand,  in  or- 
der to  obtain  a  lien.  Section  8231  requirea 
every  person,  except  the  original  contractor, 
to  give  10  days'  notice  to  the  owner  before  fil- 
ing tbe  lien.  Section  8228  requires  all  aclions 
under  the  article  to  be  commenced  withm  90 
days  after  filing  tbe  lien,  and  provides  that  no 
lien  shall  continue  for  more  than  90  days 
thereafter,  unless  an  action  be  iostituted  there- 
on within  that  time;  and  section  8220  provides 
that  the  pleadings  and  proceedings  under  the 
article  shall  be  tbe  same  as  in  OTdinaiy  civil 
actions,  except  as  otherwise  provided.  Held, 
that  a  materialman  could,  after  filing  a  lien 
statement  and  instituting  suit  thereon  file  with- 
in the  statutory  period  an  amended  statement 
and  amend  bis  petition  to  conform  thereto,  as 
against  an  objection  that  the  filing  of  the  sec- 
ond statement  was  an  abandoameot  of  the 
"lien"  raised  by  filing  the  first  statement  so 
that  suit  was  filed  to  enforce  the  lien  bwbrc 
the  Uen  statement  was  filed;  the  amended  pe- 
tition relating  back  to  the  original 

[Ed.  Note.-~For  other  cases,  see  Mechanics^ 
Liens.  Cent  Dig.  H  275-278,  539-646;  Dec 
Dig.  11  168,  27ft*] 

2.  Mechanics*  Liens  (i  168*)— Loeh  Statb- 

MENT— *'LlBH." 

The  Uen  statement  Is  not  the  Uen  itsdf; 
the  "Uen"  being  the  eha^e  upon  the  property 
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arisiDg  hj  operatioQ  of  law  Qppn  flHng  the  UeD 
■tatement  inthin  the  proper  time. 

[Ed.  Note.— For  other  easei,  ue  Heehanice* 
LieoB,  Cent.  Dig.  H  188,  189;  Dee.  Dig.  | 
159.* 

For  other  definitioiis,  see  Words  and  Phrai- 
es,  TOL  5,  pp.  4144^4153;  toL  8,  p.  7707.] 

8.  Mechanics'  liaHB  ($  8*)— Conbibuoixoit 
or  Statdtbs. 

The  medi8]iic*a  lien  law  shonld  be  Uberallr 
coiutmed. 

[Ed.  Note.— For  other  cases,  see  Mecbanlca* 
liens.  Cent  Dig.  {  4;  Dec.  Dig.  {  8.*] 

4.  PLEADINQ    (I  252*)— AMENDHENtB— REU- 
TION. 

An  amended  petition  relates  back  to  the 
beginning  of  the  suit  bj  filing  iriC  the  ori^nal 
petitifHL 

TEd.  Note.— For  other  cases,  see  Pleading, 
Gent  Dig.  H  736-748;  Dee.  Dig.  |  2G2.*] 

6.  Pleading  (i  280*)  —  Amndkents  —  Con- 

STBUCTION  OF  STATtmE. 

The  piorlalons  of  the  Code  provicUng  for 
■mendmenta  to  plaadinga  ^nld  be  liberally 
constmed. 

[Ed.  Note.— For  otiwr  cases,  see  Pleading, 
Cent  Dig.  I  B02;  Dea  Dig.  1  m*] 

6.  SfBCHANiCB'  Liens  ({  276*)— Pboceedinqs 

— AUENDHKNT  OF  PXTITIGIT. 

Great  liberality  is  allowed,  in  amending 
petitions  in  mechanic's  lien  proceedings. 

[Ed.  Note.— For  other  cases,  see  Mechanics* 
Liena,  Gent  Dig.  U  S39-M6;  Dec.  Dig.  | 
278.T 

7.  Pleading  (|  264*) —DEinmiiEB  — Objec- 
tions Reached, 

An  objection  that  the  amended  petition 
waa  a  departure  from  the  original  petltloa  can- 
not be  reached  by  demnrrer. 

[Bd.  Note.— For  other  cases,  see  Pleading, 
G^t  Dig.  li  792-760:  Dec  Dig.  |  254.*] 

&  Mechanics'  Liens  (|  27fi*)— Pboceedingb 

— Pleadings— Deuusbeb. 

An  objection  that  the  notice  of  Uen  incor- 
rectly described  the  proper^  conld  not  be 
reached  by  demnrrer;  there  being  nothing  on 
the  face  of  the  petition  to  show  that  fact. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Uens.  Cent  Dig.  i|  632-538;  Dec.  Dig.  S 
276.*1 

9.  Mbchahxcs'  Liens  (}  168*)— Pbocebdinos 
— Notice  of  Lien. 

Though  the  lien  statement  was  amended 
in  mechanic's  lien  proceedings,  and  the  petition 
afterwards  amended  to  conform  thereto,  there 
was  but  one  lien,  so  that  only  one  notice  of 
lien  was  necessary. 

[Ed.  Note<— For  other  cases,  see  Mechanics* 
liens,  Cant  Dig.  »  276-278;  Dec.  Dig.  | 
X6a*] 

10.  MmoBAmaa'  Lava  (|  136*)— Nonox  or 
Loh- DncuPTiOH  or  Pbofxbtt— Sqm- 

CIENCT. 

A  notice  of  lien,  describing  the  property  as 
lot  21  and  the  northern  18  feet  of  lot  22,  sub- 
division named,  in  the  block  named,  in  the 
city  of  St  Louis,  fronting  38  feet  on  the  east 
line  of  B.  street,  and  of  the  depth  stated,  saf> 
fidently  identified  the  premises,  and  was  snffl- 
cient 

[Ed.  Nota^For  other  cssea,  see  Medmnlcs* 
liens,  Cent  Dig.  ||  218-224;  Dec.  Dig.  | 
136.*] 

Appeal  from  St  Louis  Circuit  Court;  3. 
Bngo  Orimm,  Judge. 

Action  by  the  Philip  Qnixter  &  Bros.  Lum- 
ber Company  against  the  Hartahom-Barber 


Realty  &  Building  Company  and  others. 
From  a  Judgment  for  defendants,  plaintiff 
appeals.  Reversed  and  remanded,  with  di- 
rections to  overrule  demurrer  to  petition,  and 
for  tartbae  unroceedlngs. 

Lelghton  Shields,  Wm.  B,  Orthmln,  P.  H. 
Colloi,  ThoB.  T.  Fauntleniy,  and  Shepard 
Barclay,  all  of  St  Lotils,  for  anreUant 
Boyle  &  Priest  and  Fanl  t7.  Farl^,  all  of  St 
Louis,  for  respondfflitB. 

ALLEN,  J.  This  Is  an  action  to  enforce  a 
mechanic's  Uen.  The  parties  to  the  record 
are  all  corporations.  The  Wamer-JenkinsoD 
Company  Is  alleged  to  be  the  owner  of  the 
property  against  which  the  lien  Is  sought;  and 
the  Union  Trust  Company  of  St  Louis  and 
the  Title  Guaran^  Trust  Company  are  made 
defendants  because  of  a  certain  deed  of  trust 
alleged  to  hare  been  executed  by  the  defend- 
ant Warner-Jenklnson  Company  to  the  Union 
Trust  Company  of  St  Louis,  as  trustee,  se- 
curing notes  payable  to  the  Title  Guaranty 
Trust  Company,  and  of  which  the  latter  com- 
pany Is  alleged,  upon  information  and  be- 
lief, to  have  been  the  holder  at  the  time  of 
the  institution  of  the  suit  The  defendant 
Hartshorn-Barber  Realty  &  Building  Com- 
pany Is  alleged  to  have  been  the  general 
contractor  for  the  construction  of  a  brick 
manufacturing  building  upon  the  premises  in 
question;  and  it  is  alleged  that  the  plaintiff, 
a  lumber  company,  furnished  materials  to 
said  building  under  contract  with  the  defend- 
ant Hartshorn-Barber  Realty  &  Building 
Company,  and  for  which  a  lieu  is  sought  up- 
on the  building  and  the  lots  of  ground  upon 
which  the  same  is  situated.  It  is  alleged 
that  the  construction  of  the  building  was  be- 
gun before  the  execution  of  the  deed  of  trust 
In  question,  and  that  therefore  plalntUTs 
right  to  a  Iten  had  priority  over  the  deed  of 
trust 

On  May  15,  1010,  plaintiff  ffled  a  statement 
of  its  account  and  a  description  of  the  prop- 
erty against  which  the  Ilen  was  sought  in  the 
office  of  the  clerk  of  the  circuit  court  of  the 
city  of  St  Louis,  having  10  days  prior  there- 
to, to  wit,  on  May  6,  1910,  ^ven  notice  In 
writing  to  the  defendant  Warner-Jenkinson 
Com[)any,  the  owner  of  the  premises,  of  its 
claim  against  the  property,  the  amount  there- 
of; from  whom  due,  and  of  Its  Intention  to  file 
a  lien  therefor. 

Thereafter,  to  wit,  on  May  28, 1910,  plain- 
tiff filed  its  original  petition  herein  In  the 
circuit  court  of  the  dty  of  St  Louis  for  the 
enforcement  of  said  lien,  and  on  June  3, 
1910,  a  writ  of  summons  was  duly  issued  for 
all  of  the  defendants,  returnable  to  the  Octo- 
ber term,  1910,  of  said  court  In  the  said 
lien  statement  filed  on  said  May  16, 1910,  the 
said  real  estate  was  described  as  follows:  "Lot 
twenty-one  (21)  and  the  northern  eighteen 
(19  feet  of  lot  No.  twenty-two  (22)  of  Ran- 
dall &  State  Savlnga  Ass'n's  subdiTision  in 
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block  elgbtaot  ninety-nina  <189Q,  In  the  dty 
of  St  ]U>iiii»  firantlns  tlilrty-elcht  (88)  test 
on  tho  east  line  of  Baldwin  stxeet,  a  depfii 
northwardly  ot  one  hnndred  aaA  twentr- 
elsbt  (128)  feet  dx  (6)  Inchee  to  an  alley." 

In  the  original  petition  filed  herdn  aald 
real  estate  was  likewise  described  as  abon. 
Xbereafter,  on  tha  lOtb  day  of  Aagnst,  1910, 
and  within  four  months  after  the  indebted- 
ness accmed  npon  which  plalntUTs  claim  to 
a  lien  is  based,  plalntifl  filed  an  amended 
lien  statement  with  the  clerk  of  the  drcnlt 
court  said  dly  of  St  Lools.  in  which  no 
chai^  was  made  in  the  statemrat  of  plain- 
tiff's account  but  In  whldi  the  deser^tlon  of 
the  property  was  slightly  changed;  said 
amended  descriptlan  thereof  being  as  fol- 
lows: 

"Lot  twaity-one  CQ)  and  lot  Ma  twmty^ 
two  (22)  of  Randan  ft  State  Savinsi  AsTn 
snbdiTlslon  In  block  eighteen  ninety-nine 
OSaS)  of  the  dty  of  St  X<onia,  which  said  lots 
are  contignons  and  front  forty  (40)  feet  on 
the  east  line  of  Baldwin  street  a  d^tth 
extending  eastwardly  of  one  hundred  and 
twenty-eight  (128)  feet  six  (B)  inches  to  an 
alley." 

aHereafter.  on  Septonber  2^  plain- 
tiff filed  its  first  amended  petition,  and  on 
December  IS.  1810.  filed  Its  second  amended 
petition,  in  which  said  property  Is  described 
as  In  the  amended  lien  statement  filed  Au- 
gust 10,  IdlO. 

It  appears  upon  thQ  face  of  plalntUFs  sec- 
ond amended  petition  that  "on  Hay  Ifi^ 
it  filed  a  statemeit  of  Its  account  and  a  de- 
scription to  said  property,  which  Is  recorded 
In  the  <^Ge  of  the  &eA  the  ctrcolt  court 
of  the  city  of  St  Ziouia,  in  toL  7  ot  mechan- 
ic's lioi  book  number  11,023,  and  va  the  IMh 
day  of  August  IdlO,  and  withfai  four  (4) 
months  Ktter  the  afiwesald  indebtednees  on 
the  aAiresaid  account  accrued,  it  did  amend 
its  said  statement  of  account  and  description, 
and  did.  In  accordance  with  the  statute  in 
titat  behalf  made  and  provided,  duly  file  with 
the  clerk  ot  the  circuit  court  of  tiie  dty  of 
St  Louis  a  Just  and  true  account  (tf  the  de- 
mand due  it  as  aforesaid,  after  all  just  cred- 
its had  been  glTon.  and  that  it  so  filed  the 
same  as  a  mechanic^  lien  upon  said  above- 
desoibed  real  estate  and  building,  and  that 
it  then  and  tiwre  filed  therewith,  as  a  part 
thereof,  a  true  description  of  said  real  estate 
and  building;  •  •  •  that  in  pursuance 
of  the  statute  In  tiiat  behalf  made  and  pro- 
Tided,  and  more  than  ten  days  prior  to  the 
filing  of  said  lien,  to  wit,  on  May  5, 1910,  the 
plaintiff  herein  gave  nottoe.  In  writing,  to 
said  defendant  WamerJenldiJson  Oompany 
of  its  claim  against  said  building  Improre- 
moits,  the  amount  there<^  from  whom  due, 
and  of  Its  intoitlim  to  file  a  lien  ther^r, 
which  said  notice  was,  on  said  Isst-named 
date,  duly  served  upon  the  said  defendant 
Wamer-JmUnson  Company  In  accordance 
with  the  statute  In  that  btfiaU  made  and 
proTlded.** 


To  this  second  wmendad  petition  Om  de- 
fendants Wamer-Jenklnsmi  Oonqiany,  Union 
Trust  Company  of  St  Loois,  and  the  Title 
Qnaranty  Trust  Oompany  filed  sepsate  de- 
murrers, which  demurrers  were  by  the  oowt 
sustained.  Thw  piaiwti*  refused  to  plead 
further  as  to  these  d^endanti,  and  stood  up- 
on its  second  amended  petition.  The  doteod- 
anl]  Hartshorn-Barber  Bealtar  ft  Bundbiff  Oom- 
pany madeddCuIt  and  Judgment  was  entered 
In  favor  ot  plaintiff  against  this  defendant 
for  the  amount  of  idalntUTs  claim,  wtthont  a 
lien  upon  the  property.  Judgment  was  enter- 
ed upon  the  drainrrm  In  favor  of  the  oUwr 
defendants,  and  lAidntlff  appeals. 

Although  the  case  Is  here  upon  an  appeal 
from  the  action  of  the  trial  court  in  sostaia- 
Ing  demurrers  to  plaintiff's  petition,  and  the 
final  judgment  entered  upon  said  dmurrers, 
it  is  unnecessary  to  set  out  more  of  the  peti- 
tion  than  vre  have  above^  fbr  the  reason  that 
the  demurrers  were  sustained,  upon  the 
ground  that  when  piainti*  filed  its  amended 
lien  statemoit  with  the  clerk  of  the  circuit 
court  cm  August  110,  VHQ,  the  lattv  date  be- 
camethedateof tlieflling<rfthellen;  thatlte 
second  amoided  petition  related  back  to  the  In- 
stitution of  the  suit  to  wit^  May  28, 1010;  and 
that  therefbre  plaintiff  was  in  the  position  ot 
having  filed  its  suit  to  mforee  a  lien  prior  to 
the  time  when  the  lien  statement  itself  was 
flledr-tte  date  of  the  flUng  of  Oie  amended 
lien  statement  appearing  upon  the  face  of  tbe 
amoided  petition.  It  Is  not  suggested  hoe 
that  the  petition  Is  demurrable  on  any  other 
ground,  and  we  do  not  pearodve  that  It  1& 

Section  8217,  art  8^  of  chapta  74,  Rev. 
Stat  1809,  relating  to  mechanics*  liens,  pro- 
vides as  follows:  "It  shall  be  the  duty  ot 
every  original  contractor  within  six  months, 
and  every  journeyman  and  day  laborer  with- 
in sixty  days  and  every  other  person  seeking 
to  obtain  the  benefit  of  this  article  within 
four  months,  after  the  indebtednees  shall  have 
accrued,  to  file  with  the  derk  of  the  drcnlt 
court  of  the  proper  comity  a  just  and  true 
account  of  the  demand  due  him  or  them  after 
all  just  credits  have  been  ^ven,  whitdi  is  to 
be  a  lien  upon  such  building  or  other  Im- 
provements, and  a  true  descrlptl<m  of  the 
property,  or  so  near  as  to  idoitity  the  earner 
upon  which  the  Hen  Is  Intended  to  npply. 

•  • 

Section  8281  of  said  article  (Rev.  Stat. 
1909)  provides:  **Bvay  person  except  the 
original  contractor,  who  may  wish  to  avail 
T'^wirtf  of  the  bffliefit  of  the  provisicms  of 
this  article,  shall  give  ten  days'  notice  be- 
fore the  flUng  of  the  lien,  as  herein  reQntted, 
to  the  owner,  owners  or  agent  or  etthw  of 
them,  tiiat  he  holds  a  dalm  against  such 
building  or  improvement  settii^  forth,  the 
amount  and  from  whom  the  same  Is  due. 

•  • 

Section  8228  of  said  artlele  <Rev.  Stat. 
1909)  provides  as  follows:  "All  actions  nxt- 
der  this  article  shall  be  commenced  within 
ninety  days  after  filing  the  Uen,  and  prose- 
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euted  wlthont  uxmecessary  delay  to  final 
Judgment;  and  no  lien  shall  continue  to  ex- 
ist, by  Tlrtne  of  the  provlBlons  of  this  ar- 
ticle^ for  more  tiian  ninety  days  after  the 
liaa  shall  be  filed,  tinless  within  that  time 
an  action  shall  be  instituted  tha»on»  as 
berelnbefbre  prescribed." 

Section  8220  of  said  article  (Ber.  Stat 
1009)  la  as  follows:  "The  pleadings,  prac- 
tice, process  and  other  proceedings  In  cases 
arl^ng  imder  tills  article  shall  be  the  same 
as  in  ordinary  civil  actions  and  proceedings 
In  circuit  courts,  exc^  as  herein  otherwise 
provided.  The  petltkoi,  among  other  things, 
shall  allege  the  facts  necenary  tbr  securing 
a  Uen  under  this  article,  and  shall  contain 
a  description  of  the  property  charged  thare- 
wlth." 

[1]  PlabitilTa  zl^t  to  file  an  amended 
lien  statement  wlt^  the  statutoi^  period 
after  the  IndebtedneH  to  it  accrued  is  be- 
yond dispute,  and  Is  not  chaUmged  here. 
fHie  onestioa  is  irttether  plaintiff  may  file 
its  lien  statement,  Institute  a  suit  thereon 
to  enforce  the  lien,  and  then  fHe,  within 
the  statutory  period,  an  amended  lien  state- 
ment and  amoid  Its  petition  to  conform 
thereto.  Unquestionably  plaintiff  might  have 
dismissed  the  action  and  filed  a  new  suit, 
within  the  required  time,  based  iqx>n  tiie 
amended  lien  statement;  and  the  lower  court, 
as  stated  In  Its  memorandum  filed,  thoufpit 
that  plaintiff  should  have  pursued  this  course^ 

In  the  early  case  of  Hulloy  v.  Lawrence. 
SI  Ua  583,  it  was  held  that,  where  one 
filed  a  lien  statemrait  and  failed  to  bring 
salt  to  enforce  the  lien  within  90  days,  be 
«on]d  not  thereafter  file  a  second  lien  state- 
ment, although  within  the  time  allowed 
therefor  by  the  statute;  for,  as  the  court 
said,  "the  plaintiff  could  have  but  one  lien 
for  the  same  demand." 

In  Davis  v.  Sdinler.  38  Mo.  28,  It  was  held 
that,  wliere  the  first  lien  statement  filed 
was  void  for  foUure  to  give  the  required 
notice  of  the  filing  thereof,  the  claimant 
might  file  another,  if  the  prescribed  time 
"had  not  exi^red.  The  first  lien  statement 
filed  was  regarded  a«  a  nullity;  and  hence 
there  were  not  two  liens  fbr  the  same  claim 
against  the  same  property. 

In  WUIiams  v.  Railroad,  112  Mo.  46S.  20 
S.  W.  631,  84  Am.  St  Rep.  408,  it  was  held 
that  a  railroad  contractor  was  entitled  to 
one  vaUd  lien  for  work  done  and  materials 
furnished,  and  that  If  the  first  lien  state- 
meat  was  defective  he  might  file  another, 
within  90  di^  from  the  completion  of  the 
wo^  In  Qiat  case  the  Uen  statement  was 
defective^  for  the  reason  that  it  contained 
mer^  a  lum^ng  charge;  and  It  was  held 
that,  since  the  statute  called  for  a  Just  and 
time  account  vrtii<A  meant  a  fairly  Itemla- 
«d  account;  the  first  lien  statement  would 
not  sumwrt  an  action  fi>r  a  lien,  and  that  a 
second  one  might  be  filed  within  the  pie- 
flcrlbed  time.'  The  plaintiff  had  instituted  a 
lS4S.W^-64 


salt  to  enforce  his  lien,  based  upon  the  first 
lien  statement;  but  after  the  filing  <^  the 
second  Uen  statement  plaintiff  dismissed  his 
original  suit  and  filed  another,  based  upon 
the  amended  lien  statement 

In  South  Missouri  Lumber  Co.  v.  Wright. 
114  Mo.  326.  21  S.  W.  811.  the  original  lien 
statement,  filed  December  6,  1889,  omitted 
a  portion  of  the  land  sought  to  be  charged 
with  the  Uen.  The  Uenor  filed  an  amended 
Uen  statement,  within  the  iwescribed  time, 
to  wit,  December  21,  1889,  correcting  the 
description  of  the  property.  The  snlt  to 
enforce  the  Uen  was  not  b^n  until  after 
the  flUng  of  the  second  llmi  statement  The 
court  reviewed  the  decisions  In  Mulloy  v. 
Lawrence,  Davis  v.  Schuler,  and  Wllliama 
V.  Railroad,  supra,  and  said:  "While  the 
first  lien  was  not  void,  as  In  the  two  cases 
last  cited,  still  it  was  defecUve  In  this: 
That  it  omitted  one  house  and  the  half  of 
<ake  lot  Being  a  d^ectlve  and  incomplete 
lien  statement  the  plaintiff  could  file  a  i>er- 
feet  one  at  any  time  within  the  period  pre- 
scribed for  filing  lien  statements.  The  rea- 
son and  justice  of  the  rule  aUowlng  a  sec- 
ond statement  to  be  filed,  when  the  first  Is 
worthless,  appUes  as  well  to  a  case  like 
this,  wh^  the  idatement  omits  a  part  of 
the  pn^perty.  The  date  of  filing  the  lien  i» 
therefore  December  tl,  1889,"  C^ie  italics 
are  ours.) 

In  the  case  before  us  the  trial  court  based 
Ite  ruling  on  the  demurrers  upon  the  case 
last  above  dted.  In  Its  memorandum  filed 
herein  the  court  said:  "In  cases  in  which 
the  first  lien  was  absolutely  void,  there  can 
be  no  question  Uiat  the  lien  must  date  from 
the  filing  of  the  Uen  paper,  which  was  valid ; 
but  where  the  original  lien  paper  wi^  not 
a  nullity  It  ml^t  seem  reasonable  to  claim 
that  the  amended  Ilea  r^ted  bade  to  the 
original  Uen  papers.  However,  as  already 
stated,  the  Supreme  Court  has  taken  the 
opposite  position,  and  In  the  Wright  Case 
[114  Mo.  826,  21  8.  W.  811]  held,  in  effect, 
that  by  filing  a  secimd  Uen  the  lien  claimant 
abandoned  the  first  and  treated  it  as  a  nul- 
lity. By  so  holding  the  decision  Is  oonsis^ 
ent  with  tbe  court's  former  dedslons,  to 
the  effect  that  two  Hens  cannot  exist  upon 
the  same  property  for  the  same  claim.  By 
flUug  the  second  the  claimant  simply  aban- 
dons the  first" 

An  exandnatlon,  however,  of  Oie  (pinion 
in  South  Missouri  Lumber  Co.  v.  Wright, 
sutH'a,  discloses  that  the  diief  defense  urged 
In  the  case  was  that  plaintiff  had  lost  Its 
Iten  because,  as  was  said.  It  did  not  com- 
mence the  suit  against  Wright,  the  owner  of 
the  pn^rty,  within  tb»  time  prescribed 
by  law.  Ihis  was  urged  for  the  reason 
that,  by  a  clerical  mistake,  Wright's  name 
was  omitted  in  the  caption  ot  the  peUtioa; 
and  hence  his  name  was  not  Inserted  in  the 
original  writ  "The  clerical  «ror  was  eor^ 
rected,  by  consent  of  the  ooarl;  bj  iDserdDg 
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the  name  of  Wright  In  the  caption  of  the 
petition  on  February  16,  1S90,  thongh  do 
formal  order  allowing  the  correction  was 
made  until  the  date  of  trial  In  the  follow- 
ing NoTembtt."  However,  on  April  21,  1890, 
Wrl^t  altered  tala  appearance,  and  later, 
by  order  of  court,  the  original  writ  was 
amended  by  Inserting  his  name. 

The  Supreme  Court,  in  dealing  with  the 
case,  said:  "The  first  inquiry  is:  When 
was  the  Hen  statement  filed,  on  the  6th  or 
2l8t  of  December.  1889?"  Then  follows  a 
dlBcosalon  of  the  earlier  cases  to  which  we 
taare  referred,  and  then  appears  that  por- 
tion of  the  opinion  which  we  have  quoted 
above,  In  which  It  is  said  that  the  date  of 
filing  the  lien  was  December  21st,  the  date 
upon  which  the  amended  lien  statement 
was  filed. 

Later  coi  In  the  oi^nlon  It  is  held  that  the 
suit  waa  comm^iced  against  Wright  by  the 
filing  of  the  original  petition,  and  that  the 
fact  that  he  did  not  enter  bis  appearance 
within  the  90  days  after  the  lien  statement 
was  filed  was  ImmateriaL  Wright's  name 
repeatedly  occnrred  in  the  bodr  of  Uie  peU- 
tton,  where  he  was  designated  as  "detead- 
ant;  John  A.  Wrli^t,"  and  It  was  held  Uiat 
tellnre  to  insert  his  name  in  the  eaptbm  of 
the  petition  was  a  mere  derlcal  error ;  that 
summons  might  have  teen  Issued  on  the  peti- 
tion as  It  stood;  and  that  the  date  of  ftUng 
the  petition,  and  not  that  of  the  issoanee  of 
the  summons,  was  the  date  of  the  institution 
of  the  snit 

It  is  readily  mea,  therefore,  that  the  lat- 
ter case  is  not  squarely  In  point  on  the  ques- 
tion that  we  have  before  ns.  It  did  not  in- 
TolTe  the  right  to  file  an  amended  petition 
to  enforce  a  lien  based  upon  an  amended 
lien  statemoit;  the  latter  being  filed  subse- 
quent to  the  institntton  of  the  suit  Further- 
more, It  is  readily  ai^rent  that  it  was  imma- 
terial in  that  case  to  determine  whether  the 
date  of  filing  the  Hen  statement  sought  to  he 
enforced  was  to  be  regarded  as  December  Sth 
or  December  2lBt,  for  the  reason  that  the 
petition  was  filed  December  28th,  and  this 
was  held  to  be  the  date  of  the  commencement 
of  the  suit  against  Wright  Obviously  the 
suit  was  begun  within  the  prescrlbed'90  days, 
whether  this  period  be  reckoned  from  Decem- 
ber Sth  or  December  21st 

In  the  case  before  us  the  ground  upon 
which  the  trial  court  sustained  the  demurrers 
is  BO  narrow  and  technical  that  we  are  not 
inclined  to  support  Its  ruling,  unless  com- 
pelled to  do  80  by  a  ruling  of  our  Supreme 
Court  on  the  very  question  Involved.  The 
lower  court  reached  Its  conclusion  with  re- 
luctance, but  felt  compelled  to  do  so  under 
the  authorities  to  which  the  court  refers. 
Under  the  Constitution  the  last  previous  rul- 
ing of  the  Supreme  Court  on  any  question  of 
law  or  equity  la  controlling  upon  us,  and  It 
Is  iHir  plain  dn^  to  foUow  It  Const  art  6^ 


{  6.  We  are  cited  to  no  decision  ot  the  Su- 
preme Court  later  than  that  of  South  Lum- 
ber Go.  V.  Wright  supra,  bearing  upon  the 
real  question  before  us,  and  we  have  found 
none.  And  we  do  not  condder  the  mUns  In 
that  case  by  any  means  dedsiTe  of  fbe  point 
here  In  controversy. 

[2]  The  lien  statemoit  (sometlmea  called 
the  Hen  claim,  or  iiea  account)  is  frequently 
referred  to  as  "the  Hen."  The  instrunient 
filed  Is,  of  course,  not  the  Hen,  but  the  lat- 
ter is  the  charge  upon  the  property  arlsdng 
by  operation  of  law  upon  the  filing  of  a  prop- 
er instrument  of  writing,  L  the  lien  state- 
ment, wltUn  the  required  time.  Upon  the 
filing  of  such  Instroment  tn  due  form,  the 
lien  at  once  arises;  and  whwe  the  claimant 
filflg  bis  Boit  to  enforce  the  lien  we  think  It 
Is  inaccnrato  to  soy  that,  by  thereafter  filing 
a  second  lien  statement  merely  to  make  such 
a  correction  as  was  made  here,  he  tbwet^ 
abandons  the  original  lien.  On  the  contrary, 
he  Is  seeking  to  perfect  and  enforce  that  lien 
— attempting  to  enforce  one  lien,  and  only 
one,  tax  the  same  demand.  This  ought  not 
to  be  held  to  violate  the  principle  that  be 
can  bare  but  <»ie  Uwi  Cor  the  same  demand.; 
tax  obriooaly  he  sedrn  to  enforce  hot  one. 
It  is  Immaterial,  for  onr  purposes  hece,  Uiat, 
In  such  a  case  as  this,  he  may  be  nsardad  ma 
having  abandoned  the  first  lien  statement 
If  80,  it  does  not  mean  that  the  Uoi  arlsinc 
tberetiom  is  abandoned  TbSa  could  no  more 
be  said  to  be  true  iban  It  could  be  said  that 
a  plaintiff;  flHng  an  .amended  petttiim, 
abandons  his  suit;  although  he  Is  regarded 
as  having  abandoned  the  prior  pleading.  The 
most  that  the  South  Hlssonil  Lombw  Oovapa- 
ny  Case  can  be  said  to  defdde,  so  for  as  con- 
cerns the  question  before  na,  is  tbat  where 
a  claimant  files  an  amended  statement 
prior  to  bringing  a  suit  to  mforce  the  lien, 
even  where  the  first  Hen  statement  was  not 
void,  a  liberal  construction  of  the  mechanic's 
Hen  law  would  allow  him  90  days  after  fllins 
the  second  Hen  statement  in  which  to  bring 
his  suit  to  enforce  the  lien.  Not  having 
sought  to  enforce  the  Hen  arising  from  filing 
his  first  Hen  statement  he  could  well  be  con- 
sidered as  having  abandoned  the  Hen  so 
created. 

[3]  That  the  policy  of  our  courts  has  long 
been  to  give  a  liberal  construction  to  the 
mechanic's  Hen  statute  Is  well  known.  In  De 
Witt  V.  Smith,  63  Mo.  266,  the  court  speak- 
ing through  Wagner,  J.,  said:  **The  courts 
at  one  time  were  IncUned  to  hold  that  enact- 
ments for  mechanics'  liens  were  In  deroga- 
tion of  the  common  law,  ud  their  provisions 
should  therefore  be  construed  strlctiy  against 
those  who  sought  to  avail  themselves  of  their 
benefits.  But  the  better  doctrine  now  la 
that  these  statutes  are  highly  remedial  in 
their  nature,  and  should  receive  a  liberal 
construction  to  advance  the  just  and  benef- 
icent ohjects  bad  In  view  In  tlulr  pasngb 
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Tlieir  great  aim  and  purpose  is  to  do  aab- 
Btanttal  Jiutlce  between  the  parties,  and  this 
shonld  never  be  lost  sight  of  In  giving  them 
a  practical  constroctloii."  This  rule  of  con- 
Btmctlon  baa  bera  ateadUr  adhered  to  by 
our  courts. 

In  Sawyer,  etc^  Lumber  Oo.  t.  Clark,  172 
Mo.  loc.  dt  898,  73  S.  W.  140,  the  court, 
speaking  through  Gantt,  P.  J.,  said:  "It  has 
often  been  held  that  this  statute  staould  re- 
ceive a  liberal  construction  to  effectuate  its 
remedial  purposes."  See,  also,  Powers,  etc.. 
Roofing  Oa  v.  Trust  Co.,  146  Mo.  App.  36, 128 
S.  W.  490;  OnM  Co.  T.  Beal  Estate  Ca,  121 
Mo.  App.  loc.  dt  226, 98  8.  W.  T9B,  and  caaea 
there  dted. 

In  Harnett  r.  Cloony,  68  Mo.  App.  146,  this 
court,  speaking  through  Rambaner,  P.  J., 
said:  "The  first  lien  filed  In  this  case  was 
anquesUonably  defective,  as  It  erroneously 
stated  the  name  of  the  contractor.  *  *  • 
Hence  the  first  lien  account  filed  was  not 
a  full  compliance  with  the  statute,  and  to 
that  extent  defective.  Whether  it  would 
tiave  supported  an  action  or  not,  It  Is  need- 
less for  ns  to  decide,  as  under  the  later  cases 
a  mere  defect  In  the  first  lien  account  Justi- 
fies the  filing  of  another.  It  Is  proper  prac- 
tice in  snch  cases  to  have  the  second  lien  ac- 
count refer  in  some  manner  to  the  first,  so 
that  the  record  should  not  show  two  incum- 
brances where,  In  fact,  only  one  exists."  In 
other  words,  the  court  there  recognized  clear- 
ly that  the  claimant  sought  to  enforce  but 
one  lien.  This  Is  true  In  the  case  before  us-; 
and  here  the  plaintiffs  second  amended  peti- 
tion recites  the  filing  of  both  lien  statements, 
thereby  showing  that  It  seeks  to  enforce  but 
one  Hen  for  its  demand. 

[4-1]  We  shall  not  attempt  to  discuss  the 
cases  to  whldi  we  are  referred  by  dlllgrat 
counsel  for  appellant,  bearing  upon  the  doc- 
trine that  an  amended  petition  relates  back 
to  the  Institution  of  the  suit  This,  of  course. 
Is  the  general  rule.  Smith  v.  Transit  Co.,  133 
Mo.  App.  loc.  clt  205,  US  S.  W.  216,  and  au- 
thorities there  dted.  Our  Code,  however, 
makes  liberal  provislou  for  the  amendment 
of  pleadings,  and  It  has  been  repeatedly  held 
that  these  provisions  shonld  be  t^ven  a  liberal 
construction.  Section  8220,  supra,  provides 
that  "the  plradlngs,  practice,  process  and 
other  proceedings"  In  cases  arising  under  the 
mechanic's  lien  statute  "shall  be  the  same 
as  In  ordinary  dvll  actions  and  proceedings 
in  drcult  courts,"  except  as  the  statute  may 
otherwise  provide.  Great  liberality  baa  been 
allowed  in  amending  petitions  to  enforce  me- 
chanlctf  llena.  Hannon  v.  Gibson.  14  Mo, 
App.  locL  dt  86;  Newman'  v.  Railway,  19 
Mo.  App.  100 :  Hann  v.  Schroer,  60  Mo.  806 ; 
Wheeler  Milling  Go.,  73  Mo.  App.  672; 
Darlington  v.  EldrlcUte,  88  Ma  App.  G25; 
Meyer  v.  Schmidt,  131  Mo.  App.  63,  109  S. 
W.  833. 

[7]  Had  the  petition  been  amended  to  make 
tbe  deactlptbm     tba  pniiwrlj  tbsMlB  etm- 


form  to  that  In  the  first  lien  statemnit,  no 
question  could  have  axiaen  as  to  the  proprie* 
ty  of  tiie  amendment  The  difficulty  in  the 
case  arose  merely  because  of  the  doctrine 
that  ttie  amended  petition  relates  back  tu 
the  date  of  the  institution  of  the  suit  The 
doctrine  of  "relation"  la,  of  course,,  a  men 
fiction  ot  law;  and  it  has  been  said  that  it 
should  be  resorted  to  only  for  the  prcnnotion 
of  Justice  and  for  promoting  the  lawful  in- 
tention of  parties,  by  giving  effect  to  acts 
or  instruments  whldi,  without  it  would  be 
invaUd.  24  Am.  &  Eng.  Bna  (2d  Ed.)  273; 
Ormlston  v.  Tmmbo,  77  Mo.  App^  loc.  dt 
316;  Land  &  Lumber  Co.  v.  Franks,  156  Mo. 
loa  dt  690,  67  S.  W.  640.  Howev^,  as  we 
have  said  above,  tlte  general  doctrine  se^ns 
to  be  established  that  the  amended  petition 
relates  back  to  the  filing  of  the  original  pe- 
tition. Nevertheless  we  think  that  it  does 
not  prevent  the  plaintUI  h^  from  enforcing 
the  one  lien  with  which  It  haa  sought  to 
charge  the  property.  No  new  canse  of  ao 
tion  la  set  out  in  the  amended  i>etltlon ;  but 
on  the  contrary,  it  declares  npon  the  same 
cause  ot  action  aa  the  original  petltim,  and. 
seeks  to  enforce  the  aame  Hen.  And  if  the 
aUegattona  of  the  amended  prtition  had  coo- 
stltated  a  ^partnte  tnm  the  o^gbial  petl- 
Uon,  dda  cotild  not  have  beio  readied  by 
demurrer. 

In  Oalhreatb  t.  Newbm,  40  Ma  Appi 
812,  the  action  was  npon  oedal  tu  billa 
Long  itter  the  Inatitatiim  of  Om  aoit  npon 
the  original  tax  UllBp  and  after  the  latter 
had,  on  appeal,  beuk  adjndged  Irmgolar  <x 
defective,  amotded  Ulla  were  leaned  to  take 
the  place  of  thoae  orlglnally  aned!  i^Min. 
Thereupon  plalntllC  filed  an  amended  peti- 
tlcHi  declaring  lajfoa  the  tax  bills  as  amend- 
ed. The  defmdant  moved  to  strike  out  the 
amended  petition,  on  the  ground  that  It  was 
a  d^tartnre  from  the  canse  of  action  con- 
tained In  the  original  petition.  In  that  the 
amended  petition  declared  upon  tax  bills  la- 
sued  since  the  action  was  b^run.  The  appe- 
late court  sustained  the  action  of  the  lower 
court  overruling  the  motion,  holding  that  It 
was  proper  to  amend  the  original  bills,  as 
the  latter  Ynxe  not  void,  saying:  "The 
amended  tax  bills  as  now  set  out  In  the 
amended  petition  do  not  oonstltnte  a  new 
and  distinct  canse  of  action,  different  from 
those  in  the  original  petltlfm,  but  comprise 
the  same  cause  of  action  more  definite  and 
formally  declared." 

While  that  was  not  a  mechanlc'a  lien 
case,  the  prlndple  involved  was  substantial- 
ly that  with  which  we  are  dealing.  The  suit 
was  aoldy  to  oifOrce  the  Hen  of  the  qieclal 
tax  Mils.  Such  a  suit  can  no  more  be 
twonght  prior  to  the  issuance  of  the  tax  bllla 
upon  which  it  is  founded  than  can  an  action 
be  brought  to  enforce  a  mechanic's  lien  prior 
to  the  filing  of  the  Inatmnwiit  zeftolalte  to 
gin  rlaa  to  tha  Han, 
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For  a»  rouKnu  Indleftted  abor^  we  are 
ot  tbB  ^pinion  Uiat  the  plaintlfl  oonld  right 
fnlly  ammd  Ita  Uen  statemoit  In  the  maimer 
set  out  abore^  aad  thereaftv  amend  Its  pe- 
tition to  conform  thereto;  and,  ttioo^ 
amended  petition  may  be  said  to  relate  back 
to  the  lasUtntlon  of  the  salt,  piainwr  may 
nerathelees  enforce  Its  lien  created  by  the 
filing  of  the  original  Uen  stat«nent,  and 
which  was  simply  made  more  definite  and 
perfected  by  filing  the  second  lien  etatemoit. 
To  say  that  the  plaintiff  should  be  driven 
ont  of  court,  under  such  drcumstances, 
without  a  hearing  of  its  claim  upon  the 
m^ta.  and  when  it  is  too  late  for  plaintiff 
to  Instttnte  another  acUon  to  enforce  Its 
Uen,  would  be  merely  to  stl<^  In  the  tech- 
nicalities of  the  law.  It  would  indeed  be  a 
sad  conmientary  upon  bur  system  of  Jurid- 
prudence,  especially  in  view  of  the  oft-re- 
peated declarations  of  our  courts  to  the  ef- 
fect that  the  mechanic's  lien  statute  should 
be  given  a  liberal  construction  to  effectuate 
the  purposes  of  its  oiactment,  and  in  view 
of  the  supposed  liberality  of  our  Code  with 
respect  to  the  amendment  of  pleadings. 

[1-10]  Counsel  for  respondents  have  cited 
ns  to  but  two  cases,  and  these  holding  that 
the  statutory  notice  of  10  days  must  be  giv- 
en prior  to  the  filing  of  a  lien  statement, 
where  one,  other  than  the  original  contrac- 
tor, wishes  to  avail  himself  of  the  benefit  of 
the  medianlc's  lien  statuta  In  view  of  the 
provisions  of  section  8231,  supra,  no  com- 
ment is  necessary  tq>on  this  question.  Be- 
spondents  say,  however,  that  there  is  no  al- 
legation in  the  second  amended  petition  of 
the  giving  of  this  notioe  "as  to  the  lien  of 
August  10,  1910,  which  is  soue^t  to  be  en- 
forced.'* This  question  mi^t  be  disposed  of 
by  saying  that  from  the  portion  ot  the  sec- 
ond amended  potion  quoted  above  it  ap- 
pears that  It  la  distinctly  averred  that  the 
statutory  notice  was  given.  Tbwe  is  noth- 
ing upon  the  face  of  the  second  anicsided  pe- 
tition to  Indloate  that  the  notice  Inconrectly. 
described  the  property;  and  the  question 
would  not  be  reached  by  the  demurrer.  It 
may,  however,  be  weU  to  ny  that,  aa  there 
was  but  one  lioi,  but  one  notice  was  nec- 
essary; and  the  notlca  given,  describing  the 
property  as  described  In  the  first  lien  state- 
ment, was  snffldent  to  point  ont  and  Identify 
the  premlsea  In  qneMlon.  Wa  is  all  that  is 
nqulred.  Hammond  v.  Xlarllngton,  109  Ma 
App.  833,  84  S.  W.  446;  Powers^  ete.,  Cor^ 
nice  ft  Hoofing  Co.  t.  Hnlr,  146  Ma  App.  S6, 
128  S.  W.  400. 

The  judgment  ot  the  drcnlt  court  Is  re- 
versed and  the  canse  remanded,  with  direc- 
tions to  that  court  to  ovwmle  the  demnrrers 
of  respondents,  and  that  the  cause  as  to 
them  proceed  to  trial  upon  the  merits. 

RESTNOhDB,  P.  and  NOBTONI.  J., 
cracor. 


QILES  T.  MISS017BI  VAO.  &T.  OO. 
(Kansas  City  Court  of  Appeals.  Missouri. 
March  S,  1918.) 

1.  BviDENCS  (I  588*>— WnaBT  or  Bvidbsce. 

The  court  may  wholly  disregard  as  do- 
worthy  of  belief  the  eridence  of  a  vitBOSi  who 
testified  that  a  10  year  old  bey  sooceasfnlly 
boarded  a  freight  car  runninc  at  express  train 
speed,  and  also  testified  (hat  such  train  was 
brought  to  a  sudden  atop  within  ten  feet;  such 
evidence  being  repognant  to  tiie  lam  of 
physics. 

[Ed.  Note. — For  oth«r  cases,  see  Evidence. 
Cent  Dig.  f  2437;  Dec.  Dig.  |  58a*] 

2.  Neolioekck   (S  121*>— AcnoNB— Btjbdbh 
or  Pboof. 

The  burden  is  oo  one  suing  for  neglignit  in- 
jury to  establish  the  cause  of  the  accident. 

[Ed.  Note.— For  otber  cases,  see  Negligence, 
Cent.  Dig.  SS  217-220,  224-228^  271;  I>ec. 
Dig.  I  121  .•] 

8.  Neouoencb  (I  131*)—3uzY  Qumtoh— 

Cause  of  Injubt. 

The  jnry  should  not  be  pomltted  to  guess 
at  the  cause  of  a  negligent  injury. 

[Ed.  Note.— 'For  other  cases,  see  Negligence, 
Cent  Dig.  H  217-220,  224-2^  271;  Dec 
Dig.  I  12l.»] 

4.  BAiuto&DS  (I  282*)— InJUBiis  to  Tase- 

PASSBRft— AOnOIIB— JUBT  QXTKSnOR— CaUSI 
OF  I  FT  JUBT. 

Evidence,  in  an  action  for  the  death  of 
plaintiff's  19  year  old  son,  who  fell  from  the 
top  of  a  box  car  where  be  was  riding,  held  to 
make  it  a  Jury  question  whether  his  fall  was 
caused  by  the  sudden  stoppiog  of  the  train. 

[Ed.  Note. — For  otber  cases,  see  Railroad^ 
Cent  Dig.  H  910-923;   DccTDig.  {  282.*] 

6.  Evidence  (8  126*)— Res  Gkstx. 

A  declaration  by  one  foiling  from  a  freight 
train,  made  within  two  minutes  after  the  inju- 
ry while  the  injured  person  was  still  under  tbe 
car,  "if  they  had  not  stopped  so  soon  this  never 
would  have  happened,"  was  admissible  as  les 
gestae. 

[Ed.  Note. — For  other  cases,  see  EMdence, 
Cent  Dig.  H  872-376 ;  DecTE^  1  126.*] 

e.  RAiutOAns  (H  282*)— Ihjubibs  to  Tbis> 

PABBBB&— SUFFIOIBIfCT  OF  E^rID£ITCB— SPEED 
OF  TBAIIT. 

Evidence,  In  an  action  against  a  railroad 
company  for  death  of  plaintlff^s  son  Iv  falUnf 
from  the  top  of  a  fn^ht  car,  keld  to  show  that 
the  speed  of  the  train  at  the  time  did  not  ex- 
ceQd  six  or  seven  miles  an  hour. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  SS  910-923;  Doc  Dig.  |  282.*] 

7.  Railboadb  (S  282*)— Injuries  to  Tkbs* 

passers— BviDENCIi—NBOLieENCB. 

Evidence,  in  an  action  for  the  death  of 
plaiatiETs  minor  son,  who  was  riding  on  the  top 
of  a  freight  train,  by  falling  therefrom,  held  to 
sbow  that  the  injury  was  not  caused  by  the  im- 
proper handling  of  the  train. 

[Ed.  Note. — ^For  other  case%^  see  Railroad^ 
Gent  Dig.  U  910-923;  Dec  Dig.  |  282.*] 

8.  BAXLBOADS    (I  276*)— INJVBIES    TO  TBBB- 

PABSEB8— NeGLIOENCE.  ' 

It  is  not  the  duty  of  a  railroad  company 
to  fence  its  yards  or  exclude  tfe^MSsers  from 
Ita  premises  to  prevent  them  from  violating  tbe 
law  by  boarding  moving  trains. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  IS  878-886 ;  Dec  Dig.  {  276.*] 

9.  Railroads   (S  276*)— Injubibs   to  Li- 
censees, 

Since  a  train  crew  bad  no  authority  to  In- 
vite a  nonemploy^  to  ride  on  the  train  in  vi<da- 
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tiou  of  Btatnte,  one  riding  on  a  freight  train 
with  the  consent  of  the  employes  was  not  a  li- 
censee, but  was  a  trespasser  as  to  whom  the 
compaiiy's  onl;  duty  was  not  to  wantonly  or 

willfully  injure  him. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  U&g.  U  878-886;  Dec.  Dig.  |  276.*] 

Appeal  from  Gticnlt  Court,  Jadawn  Goan- 
t7;  V<  J'  Seehom,  Jtidga 

Action  hr  D.  W.  GUes  against  tbB  Hl»- 
scurf  radflc  Batlway  Gbmpany.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Kerersed. 

Martin  L.  Glardy,  of  St.  Louis,  and  Edw. 
J.  White,  of  Kansas  City,  for  appellant 
&  D.  Murphy  and  J.  Hl  McVay,  botb  oS 
Kansas  City,  for  respondent 

JOHNSON,  J.  Plalntlfl  sued  to  recover 
damages  for  the  death  of  his  mlnw  diUd, 
which  he  allies  was  caused  by  negUgence 
of  defendant  TbB  answer  In  legal  effect  Is 
a  general  doiial.  A  trial  to  a  Jury  resulted 
In  a  verdict  and  Judgment  tax  idalntiff  In 
the  sum  of  $i,000»  and  the  cause  Is  here 
on  the  appeal  of  defendant  Tb&  main  guea- 
tlon  presented  by  the  brlefB  and  a^uments 
of  oounsd  Is  whether  the  erldoiee  In  tts 
phase  most  favorable  to  plaintiff  was  suffi- 
cient to  take  the  case  to  the  Juxy  m  ISBuea 
of  fact  raised  by  the  ideadlngs. 

Samuel  GUes,  a  young  man  19  years  old, 
was  killed  In  the  railroad  yards  of  defend- 
ant at  Holden  in  the  foreno<ni  of  November 
19,  1009;  by  being  thrown  from  the  top  of  a 
freight  car.  Both  of  his  parents  were  Uvlng 
at  the  time  of  hla  death,  but  Us  brother 
died  shortly  after  that  event  He  had  been 
living  with  his  parents  In  Holden  and  was 
unmarried.  This  action  was  bzon^t  by  his 
father  within  the  year  ftOlowing  his  death. 
A  west-bound  local  freight  train  had  pulled 
Into  Holden  a  short  time  before  the  death 
of  the  young  man.  Much  work  of  different 
idods  had  to  be  done  by  the  trainmen  at 
that  place,  and  among  their  tasks  was  that 
of  mrltching  the  train  from  the  main  track 
in  time  to  allow  an  east-bound  passenger- 
train  to  go  by.  The  looomotiTe  and  eight  or 
nine  cars  were  the  last  portion  of  the  train 
switched  from  the  main  track.  The  locomotive 
was  attached  to  the  west  end  of  this  string 
of  CATS  and  had  pulled  up  <m  the  main  track 
to  a  point  weet  of  the  bouse  track  switch  in 
order  to  back  in  on  the  house  track  and  down 
to  the  fr^ht  depot  Five  hundred  or  600 
feet  east  of  the  house  track  switch  was  the 
Pine  street  croRaing,  and  Jnat  east  of  that 
were  the  freight  depot  and  passenger  sta- 
tion; the  former  being  north  of  the  latter. 
The  house  track  was  at  the  east  side  of  the 
Market  street  crossing,  and  midway  betwem 
that  crossing  and  Pine  street  was  the  Main 
street  crossing.  Going  east  from  the  switch, 
the  main  track  Is  on  a  tangent,  and  the 
hcHUB  tTMk  cuma  towaids  Hie  north  and 


then,  curving  eastward,  runs  parallel  to  the 
main  track.  The  witnesses  dUCer  about  the 
time  of  the  arrival  of  the  passenger  train 
in  relation  to  the  clearance  of  the  main  track 
by  the  freight  engine.  One  witness  Introduc- 
ed by  plalntitC  states  that  the  two  events 
were  so  close  he  thought  for  a  time  that  a 
head-end  collision  was  inunlnent,  while  the 
conductor  of  the  freight  train,  who  was  di- 
recting its  movements,  states  he  had  15  min- 
utes to  sp&ie.  These  are  the  extreme  views. 
The  evidence  as  a  whole  Is  to  the  effect 
that  the  freight  engine  cleared  the  switch 
In  ample  time  but  with  little  time  to  spare. 
Young  Giles,  It  appears,  was  a  well-deveU^ 
ed,  active  youth,  with  a  passion  for  railroad- 
ing. For  two  years  or  more  be  tiad  Cr^ 
qn»ited  the  railroad  yards,  had  been  on 
friendly  terms  with  the  trainmen  engaged  In 
the  freight  service,  had  been  suffered  to 
climb  on  and  off  moving  trains  and  cars,  and, 
at  times,  to  perform  duties  of  a  brakemaiL 
This  practice  had  been  a  constant  sonrce  of 
worry  to  his  parents.  Bepeatedly  they  had 
requested  the  trainmen,  the  station  agent, 
and. on  one  occasion  the  division  superlntend- 
aat,  to  prevent  their  son  from  gratifying  his 
propensity.  The  town  marshal,  at  their  re- 
quest; had  sought  to  stop  the  practice  by 
threatoiing  to  arrest  tiie  boy.  Witnesses  for 
plaintiff  say  the  trainmen  turned  a  deaf  ear 
to  their  importunities  and  encouraged  the 
practice.  The  boy  continued  to  haunt  the 
yards  and  to  ImperU  his  Ufe^  though  be 
knew  such  conduct  was  tiighly  objectionable 
to  his  parmts  and  that  he  was  violating  the 
law.  On  the  occasion  In  question  he  diml^ 
ed  on  top  of  the  second  car  from  the  east 
end  of  the  train  after  the  train  had  passed 
the  switch  and  was  backing  on  the  house 
txacb.  After  readilng  the  top  of  the  car  be 
walked  eastward  to  the  rear  car  and  pro- 
ceeded to  a  point  near  the  east  end  of  the 
roof  of  that  car  when  he  fell  off.  The  whe^ 
of  the  rear  car  passed  over  his  legs  below 
the  knees.  The  train  stopped  while  he  was 
under  tin  second  car.  He  ffled  fnmi  his  in- 
juries that  afternoon. 

The  most  serious  controversy  over  the 
facts  of  the  case  relates  to  tlie  cause  of  tbe 
young  man's  falL  Though  the  trainmen  all 
say  they  had  no  knowledge  of  bis  presence 
on  the  train,  we  And  substantial  evidence 
in  the  record  contradicting  them,  and  in 
passing  on  the  demurrer  to  the  evidence  we 
shall  assume  that  the  conductor  who  was  di- 
recting the  movonents  of  the  train,  while 
standing  between  the  freight  depot  and  Pine 
street,  knew  that  the  boy  was  on  top  of  the 
train.  Some  of  the  witnesses  for  plaintiff 
state  that  the  boy  communicated  the  conduct- 
or's signals  to  tbe  trainmen  ahead;  but, 
whether  he  did  or  not,  he  was  in  a  place 
where  be  could  and  must  have  been  seen  by 
the  conductor. 

Plaintiff  contends  that  his  son  was  thrown 
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from  the  top  of  the  car  by  a  sadden,  rlolent, 
and  unnsnal  atoppage  of  the  train,  while  It 
was  in  rapid  motion.  Defendant's  eridence 
tends  to  show  that  the  train  was  moving 
slowly,  that  it  was  being  "eased  down"  for 
a  stop  at  the  depot,  and  that  the  fall  was 
caused  by  the  boy  txipplng  on  the  cover  of 
an  opening  in  the  top  of  the  car,  which  was 
a  refrigerator  car  provided  with  an  opening 
In  the  roof  for  the  introduction  of  ice.  The 
conductor  states  that,  alarmed  by  the  out- 
cries of  the  boy,  he  gave  the  signal  for  an 
onergency  stop.  Tbe  fireman  received  this 
signal  and  communicated  It  to  the  engineer* 
who  states  that  he  made  a  stop  of  that  char- 
acter. Thus  It  appears  that  all  of  the  wit- 
nesses agree  that  an  emergency  stop,  i.  e., 
a  sudden  stop,  was  made,  and  the  dispute  is 
over  the  fact  of  whether  ttils  action  of  the  en- 
gineer preceded  and  was  the  cause  of  tiie 
fall,  or  followed  that  mishap,  and  was  put 
forth  In  the  humane  effect  to  save  life- 

Claade  Barnett,  a  boy  18  years  old,  intro- 
duced as  a  witness  by  plaintiff  teettfled  that 
he  saw  young  Giles  swing  onto  a  car  while 
the  train  was  backing  up  and  climb  to  the 
top;  that  the  train  was  running  in  the  usual 
manner,  about  five  miles  per  hour;  that 
Olles  walked  towards  the  rear  end  of  the 
train  and,  when  witness  last  noticed  him, 
was  on  the  second  car  from  the  end;  that 
the  first  he  knew  of  the  accident  was  when 
he  looked  again  and  saw  people  running  to 
where  Giles  was  lying;  and  that  before  look- 
ing he  heard  no  WHind  indicatiTe  of  anything 
imnsnal  in  the  operation  of  the  train. 

Bobwt  Conrad,  a  transfer  man,  testified: 
That  be  was  driving  towards  the  Pine  street 
crossing.  That  be  obewved  young  Giles  oa 
top  of  the  train  gMng  slgnala  Tbat  the 
train  traveled  an  eatloiated  distance  oC  160 
feet  while  bis  team  traveled  60  feet  That 
hla  view  of  tiw  train  was  abut  off  by  an  In- 
tervening building.  Hint  when  be  emerged 
ftom  behind  the  obstmetlon  be  "nonld  see 
the  wd  of  tbe  car,  end  just  as  mum  aa  I 
coold  see  tbe  car  the  train  sb^pped,  and  witb 
an  awfnl  crash;  and  I  whipped  iqi  my  bora- 
ee  and  drove  on  a  piece,  and  when  I  drove 
oat  tcom  back  <^  tbe  building  I  sen  the 
brakonan  a  running;  and  when  I  got  over 
Ume,  we  then  taken  hold  of  him  and  takes 
Urn  oat  Q.  When  yon  came  aroand  there 
and  heard  ttiat  craab,  did  yon  see  Ollee  at 
that  time?  A.  Yea.  air.  Q.  Where  wae  ImI 
A.  He  was  lying  riflfht  by  die  car,  between 
the  tmcka.  Q.  Ton  didn't  bear  any  crash 
until  that  time?  A.  Mo,  sir.  Q.  Did  yoa 
see  the  car  come  to  a  atop?  A.  Tea,  air.  Q. 
What  kind  of  a  stop  was  It?  •  •  •  A.  It 
stopped  suddenly.  Q.  How  sudd^y?  A. 
Well,  as  suddraly  as  It  eoald  be  aton>ed, 
I  suppose.  It  stopped  Instantly,  it  looked 
like.  Q.  State  whether  or  not  that  stop 
that  you  saw  made  at  that  time  was  the 
stop  usually  made  In  switching.  •  «  • 
What  kind  of  a  atop  waa  it?    A.  It  was 


unusual."  On  cross-examination:  **Q.  At 
the  time  you  heard  the  craA  and  heard 
the  holler,  he  was  under  the  car?  A.  Ye^ 
sir.  Q.  He  didn't  faU  as  the  result  of 
that  cnuAi,  then?  He  was  already  on  the 
ground?  They  were  stopping  to  avoid  run- 
ning over  him;  that  was  what  caused  the 
crash?  A.  They  had  done  run  over  him 
when  I  heard  the  craiedL  I  suppose —  Q- 
(Interrupting)  Now,  Mr.  Conrad,  as  a  matter 
of  fact,  he  was  on  the  ground  and  und«r 
the  car  before  you  ever  heard  tbe  crash, 
wasn't  he?  A.  Well,  I  suppose —  Q.  (In- 
terrupting) Didn't  you  state  that  he  was,  and 
that  when  yon  got  around  there  you  heard 
tbe  crash  and  seen  him  under  the  car  at  the 
same  time?  A.  Yes,  sir.  Q.  That  is  true? 
A.  Yes,  sir."  Later  In  the  trial  the  witness 
was  recalled  and  made  some  correction  in  hla 
testimony;  but,  taking  his  evidence  as  a  whol^ 
It  is  impcnsible  to  form  any  reasonable  con- 
elusion  respecting  the  speed  of  the  train  or 
whether  the  sudden  stop  preceded  or  fbllow- 
ed  the  fall  of  Giles.  The  most  Important 
part  of  the  witness'  testimony  r^tea  to  a 
conversation  he  had  with  the  Injured  man 
before  his  removal  from  the  place  of  his  in- 
Jury.  Over  the  objection  of  dtfendant  the 
wltnesa  testified:  "Q.  How  long  Tras  it  after 
yon  heard  thta  crash  and  they  stopped  be- 
fore you  were  thtfe?  A.  Oh,  it  wasn't  half 
a  minute  Q.  And  he  was  lying  there  in  that 
place  at  the  time  you  came  ap?  A.  Yea,  air. 
Q.  And  he  was  Jabbing  bis  feet  down?  A. 
Yea^  sir.  Q.  Did  he  make  any  etatementa  as 
to  what  caused  tbe  Injury,  tliere  In  your 
presence?  •  •  •  Q.  What  did  he  any? 
•  *  •  A.  He  said:  *It  they  hadn't  stopped 
so  soon,*  he  said,  'Bob,  tbla  never  would  have 
haiHMaied.' " 

William  Nevlna,  a  laborer,  testified  that  be 
waa  tandlng  at  a  voiat  about  400  feet  from 
Uie  place  of  the  accident,  ttiat  be  beard  a  vlo- 
loit  crash  and  saw  the  train  att^  aoddenly, 
and  that  tbe  crash  preceded  the  fiUI  ct  CHka. 
Farther  he  states  Uiat  hesaw  ODea  ewlns  on- 
to tbe  train,  wbKdi  at  t3ie  time  waa  moving 
2S  to  80  mllea  par  boar  and  amtbraed  at 
tliat  speed  nntll  It  made  vrtiat  Uie  vttDeas 
describes  as  an  Inatantaneooa  sbv^  We 
quote  fnnn  bis  teatlnumy  on  direct  examina- 
tion :  **nie  wheelB  Just  merely  paaaed  over 
him,  and  Uien  tbe  car  atopped.  and  he  was 
laying  aa  the  track;  and  when  Z  got  ont 
time  to  htm  there  were  Mr.  WOkM,  Z  brieve, 
and  one  or  two  otlierB  picked  lilm  op.  Q. 
Tb&i  after  tbe  crash  and  the  sadden  atop 
titen  tbe  car  ran  a.  little  fUther.  A.  Tea, 
abont  tan  feet.  It  Juat  bar^  deared  blm — 
the  wheda  did— Jast  barely  deared  half  hla 
liody."  On  croBB-examinatUMi  tbe  witneas 
aupbaalied  tbe  lnconaIstenc7  of  bis  state- 
ments: "Q.  How  faat  was  the  train  going 
whssi  he  waa  idlmblag  np  the  aide  of  tbt 
car^these  can?  A.  I  soppooe  25  or  80  mllea 
to  the  minuta  Q.  Twen^-flve  or  80  mtlea 
to  the  minute.*  A.  To  the  boor.  Q.  It  was 
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going  as  faat  as  «  pMBenger  train,  then?  A. 
SomeUilng  Bimllar  to  It  Q.  And  how  tar 
was  it  from  tliat  time  to  where  tt  utoppeAl 
A.  Why,  it  wasn't  but  a  little  ways.  Q.  He 
Jumped  on  It  when  It  was  going  that  fftst,  did 
he?  A.  He  wu  on  the  aide  of  it  when  I 
flrst  see  him.  Q.  And  It  wu  going  2D  or  80 
mUee  an  hour?  A.  Tea,  air.  Q.  It  wu  cosn- 
Ing  back  pret^  awlfl;  wasn't  ItT  A.  Tes, 
sir.  *  •  •  Q.  Did  you  see  him  fall  off? 
A.  No,  air.  Q.  Had  the  train  stopped  before 
be  Tell  off?  A.  No.  sir.  Q.  It  hadn't  stopped 
before  he  fW  off?  A:  No,  sir.  Q.  And  it 
ran  otw  him?  A.  Tea,  Idr.  Q.  And  then  he 
fell  off  before  the  train  stoniedT  A.  Yes,  sir. 
Q.  And  then  he  fell  off  beftne  yon  beard  this 
crash?  A.  Tes,  tOr.  That  is,  jut  u  this 
craah  came,  he  fell  off ;  and  thm  tb»  trabi 
moved  probably  ten  feet— Just  the  distance 
of  the  two  tm^  on  the  out  end  of  the  car. 
Q.  Isn't  it  true  Out  he  fdl  off  and  thai  you 
heard  the  train  stop?  A.  The  distance  I 
was,  probably  it  wu;  but  what  I  heard  and 
seen,  it  wu  Jut  a  sudden,  unusual  stop.** 

11}  The  testimony  of  this  wltaeu  la  whtdly 
TalacAees,  and  we  would  do  Ti<dence  to  rea- 
son and  common  sense  if  we  attached  any  Im- 
portance to  it  At  flrst  he  stated  that  Qm 
crash  and  stop  preceded  and  caused  the  fall, 
but  aftwwarda  admitted  he  did  not  aee  the 
tUl,  and  that  at  the  distance  he  was  from  the 
scene  be  coold  not  tell  irtiicb  event  came 
first,  and  that  probably  It  was  true  that  Giles 
fell  before  the  sudden  stop.  There  are  in- 
stances where  the  courts  hare  accorded  evi- 
dentiary value  to  statements  of  a  witness  giv- 
en on  direct  examination  and  contradicted  on 
cross-examination,  but  they  were  inatances 
wherein  It  appeared  that  the  witness  had  be- 
come confased  or  had  been  led  Into  some  mis- 
understanding, but  where,  as  here,  such  ele- 
ments are  lacking,  and  the  witness  with  full 
nnderstandlng  of  what  he  is  doing  Is  com- 
pelled by  the  force  of  the  cmiceded  facts  and 
drcnmstancea  to  withdraw  his  former  state- 
ment, it  would  be  Idle  and  tIcIoub  to  ac- 
cord probattre  force  to  that  which  the  narra- 
tor himself  repudiates.  The  witness  refused 
to  modify  his  statement  about  the  speed  of 
the  train,  but  that  statement  ia  so  manifestly 
absurd  that  it  shonld  not  be  allowed  to  stand. 
Why  ahonld  we  pay  any  attention  to  the  as- 
sertion that  this  boy  successfully  boarded  a 
freight  car  running  at  the  speed  of  an  ex- 
press train  and  that  the  train  was  brought 
to  a  dead  stop  in  ten  feet?  Such  evidence 
is  so  r^ugnant  to  the  laws  of  physics  of  com- 
mon knowledge  that  a  reasonable  mind  must 
reject  it  as  wholly  Impossible  of  belief.  In 
passing  on  the  demurrer  to  the  evidence  we 
rtiall  ignore  the  testimony  of  this  witness. 

O.  D.  Pratt,  a  hotel  porter,  testified  to  see* 
ing  Giles  board  the  train  and  afterwards 
fall  off.  He  states  that  at  first  he  thought 
there  might  be  a  collision  between  the  incom- 
ing passenger  engine  and  the  freight  engine ; 
that  the  latter  engine  hurried  to  dear  the 


main  track  and  had  deared  It  before  tbe  u- 
ddent  He  doea  not  appear  to  have  any  dear 
or  definite  Idea  ct  tbo  speed  of  tbe  train  and 
in  the  end  stated  that  the  crash  and  sodden 
checking  of  ihe  train  iweceded  the  fUIl  of 
young  Giles,  u  will  appear  In  the  following 
extract  from  Us  cross-examluUon:  "Q.  Tou 
are  certain  that  joa  saw  him  fUll  oSottbe 
car?  A.  Tes,  sir.  Q.  Did  yon  hear  the 
crash,  or  ^d  yon  see  him  fall  first?  A.  It 
was  all  atthe  same  Instant  Q.  As  a  matter 
of  fftct  he  started  to  fall  befbre  you  heard 
the  cradi?  A.  Tes,  sir.  Q.  What  caused  Uis 
craadi — stopping  of  the  ears,  or  tbe  air?  A. 
As  much  as  I  know,  from  the  little  education 
I  have  got  It  ms  the  stopping  ot  tbe  train. 
Q.  The  train  didn't  stop  befcwe  It  went  over 
him,  did  it?  A.  I  don't  know  that  it  stopped 
d^lnltdy.  It  coUldnt  run  over  him  if  it 
hadn't  been  moving.  Q.  Ton  heard  the  craah 
at  tbe  time  you  heard  tbe  air?  A.  I  beard  tt 
all  about  the  aame  instant  Q.  Tou  don't 
know  about  how  fast  they  were  running  at 
the  time  ym  heard  the  crash  there?  A.  I 
didnt  take  no  time  of  them." 

[2]  We  have  reviewed  the  testimony  ot  all 
of  the  witnesses  <m  whom  plalntlfl  relies  to 
sustain  hla  conteutlai  that  tbe  soddu  stop- 
ping of  the  train  wu  tbe  cause  of  the  cam- 
alty.  The  burden  of  proof  Is  on  plaintiff  to 
establish  that  fact  u  (me  of  the  eeseotial  tfs- 
moits  ot  bis  pleaded  cause  of  actlmi.  The 
•Tldaice  adduced  1^  plaintiff  la  Intzinalcally 
weak,  uncertain,  and  qnaatlafactory.  With- 
out the  testimony  relating  to  the  declaration  * 
cf  tbe  injured  man  we  would  hold  that  tbe 
remainder  of  tbe  evidence  would  not  support 
a  reasonable  inference  that  the  death  of  the 
unfortunate  young  man  was  caused  tba 
sudden  stopping  of  the  train. 

[SI  The  Jury  Bhonld  not  be  permitted  to 
guess  or  imagine  that  an  injurious  wrong  has 
been  committed,  and,  where  the  facts  and 
circumstances  adduced  by  the  [voponent  of 
the  propoelUon  that  an  Injury  has  been  caus- 
ed by  a  wrongful  breach  of  duty  are  as  con- 
sistent with  Innocence  u  with  guilt,  the  pro- 
ponent must  be  held  to  have  failed  In  his 
proof,  since  he  leaves  the  Jury  to  grope  In 
the  field  of  conjecture  and  speculation.  Leas 
than  two  minutes  elapsed  from  the  time, 
young  Giles  voluntarily  left  a  place  of  safe- 
ty for  one  of  danger  and  the  time  when  ha  fell 
headlong  to  his  death.  The  events  of  his 
fall  and  of  the  sudden  checking  of  the  train 
were  so  close  together  as  to  be  conftising  even 
to  an  attentive  beholder,  and  it  is  easy  to 
understand  how  honest  witnesses  m^t  diT- 
ter  over  the  question  ot  which  preceded  the 
other.  We  have  shown  that  the  testimony  of 
the  eyewitnesses  introduced  by  plaintiff  la 
insufflcioit  of  Itself  to  support  an  Inference 
that  the  checking  of  the  train  was  flrst  In 
point  of  time. 

[4, 1]  But  if  we  shonld  receive  u  evidence 
the  testimony  of  the  statement  made  by  the 
dying  man,  wo  think  that  statement,  ocmsldw- 
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ed  in  tbe  Ught  of  all  the  facts  and  drcnmstanc- 
es  In  erldence,  would  be  saffldent  to  raise  an 
Issue  of  fact  as  to  tiie  cause  of  the  talL  The 
declaratlcm  that,  "If  th^  had  not  stopped  so 
sooD  this  Derer  would  have  happened,"  was 
an  assertion  that  the  sudden  checking  of  the 
train  caused  him  to  fall.  Be  was  In  a  posi- 
tion to  know  the  true  cause  with  a  degree  of 
certainty  that  would  impart  evidentiary  val- 
ue to  his  statement  provided  it  does  not  fall 
under  the  ban  of  the  hearsay  rule.  Counsel 
for  defendant  argue  that  the  declaration  was 
not  a  part  of  the  res  gestae,  and  therefore 
that  testimony,  repeating  it^  was  hearsay, 
dting  Dunlap  v.  Railroad,  145  Mo.  App.  21S, 
129  S.  W.  262;  Parsons  v.  Yeager  Milling  Co. 
7  Mo.  App.  604;  Adams  v.  Bailroad,  74  Mo. 
553.  41  Am.  Rep.  333 ;  SUte  v.  Horn,  204  Mo. 
528,  103  S.  W.  69;  Shaefer  v.  Railroad,  08 
Mo.  App.  44S,  72  S.  W.  154 ;  Koenlg  v.  Rail- 
road, ITS  Mo.  608,  73  S.  W.  637 ;  Bedmou  v. 
Railroad,  185  Mo.  1,  84  8.  W.  26, 105  Am.  St 
Rep.  558;  Rushoiberg  v.  Railroad,  109  Mo. 
112, 19  S.  W.  216 ;  Senn  v.  Railroad,  108  Mo. 
142,  18  S.  W.  1007.  The  witness  says  the 
statement  was  made  within  two  minutes  of 
the  Injury  and  while  OUes  was  still  under  the 
car.  Manifestly  it  was  a  spontaneous  state- 
ment uttered  under  drcumstances  that  are 
prednslve  of  the  thought  that  it  could  have 
been  the  product  of  reflection  or  of  reasoning 
process.  Under  tlie  prindples  and  roles  stat- 
ed and  applied  by  this  court  In  the  recent 
cases  of  Hooper  v.  Insurance  Go.,  166  Mo. 
App.  209,  148  8.  W.  116,  and  Jewell  v.  Mfg. 
Co.,  166  Mo.  App.  665,  149  8.  W.  1045,  we 
think  the  declaration  was  of  the  res  gestae, 
and  therefore  that  the  testimony  was  admis- 
sible. These  considerations  compel  tbe  con- 
clusion that  plaintiff  sustained  his  burdoi  of 
showing  by  snbstantial  evidence  that  the 
onergency  stop  of  the  train  was  the  sole 
canie  of  the  tall  of  young  Giles. 

[I]  The  evidence  ot  detoidant  tends  to 
show  that  at  the  time  of  tba  injury  the  speed 
of  the  train  did  not  enseed  fldx  or  seven 
mUes  per  hour  and.  In  all  likelihood,  was 
about  Ave  mllea  per  boor,  and  since  this 
evidence  Is  not  contradicted  by  snbstantial 
eridence  and  is  Indisputably  supported  by 
the  plain  and  conceded  physteal  fiusts  of  tbe 
occurrence,  we  shall  treat  tbe  evidence  of  de- 
fendant on  this  issue  as  condusive. 

[7]  Tba  eontenttott  of  i^aintlff  that  tbe 
stopping  of  the  train  was  unusual  and  ex- 
traordinary within  the  legal  meaning  of 
those  terms  Is  not  sustained  by  any  [»w>f. 
The  engine  and  cars  were  equipped  with  air 
brakes,  and  the  use  of  the  brakes  in  making 
what  are  called  emergency  stops  is  contem- 
plated and  provided  for  as  one  ct  tbe  neces- 
sary uses  of  tile  apidianoe  In  tbe  operation 
of  trains,  espedally  of  freight  trains  engaged 
In  switching  wbere  sodden  stops  frequently 
are  required  to  be  made.  There  is  no  evi- 
dnee  tending  to  show  that  tSie  use  of  the 
emergency  stop  on  this  occasion  was  unusu- 


al or  beyond  the  scope  of  tbe  natural  inci- 
dents of  the  proper  operation  of  fright 
trains.  Some  of  the  witnesses  for  plaintifl 
state  that  one  of  the  brakemen  was  on  top 
of  the  train.  Since  tbe  engine  had  cleared 
tbe  main  track,  the  <mly  purpose  the  conduc- 
tor could  have  had  in  signaling  for  a  sudden 
stop,  aside  from  the  one  he  says  actuated 
him,  was  that  of  bringing  the  train  to  a 
standstill  at  the  freight  depot  All  of  the 
evidence  discloses  that  nothing  occurred  on 
this  occasion  beyond  that  to  be  antldpated 
in  the  safe  and  proper  handling  of  freight 
trains,  and  the  conduslon  Is  Irresistible  tliat 
the  death  of  young  Giles  was  caused  by  one 
of  the  ordinary  risks  encountered  by  one 
riding  on  the  top  of  such  trains  and,  con- 
sequently, was  a  risk  he  voluntarily  assumed 
when  he  1^  a  {dace  of  saCetj  and  boarded 
the  moving  car. 

What  was  the  nature  of  tbe  duty  im- 
posed on  defendant  by  the  voluntary  act  of 
the  young  man  in  boarding  a  moving  freight 
train?  Section  4874,  R  S.  1909,  provides 
that  *V  any  person,  minor  or  adult,  diall 
climb  upon,  hold  to  or  In  any  manner  at- 
tach himself  to  any  locomotive  oiglne  or 
car,  while  the  same  shall  be  in  motion  or 
running  Into  or  through  any  dty  or  town  in 
this  state,  be  shall  be  deemed  guilty  of  a 
mtsdemeanor,'*  etc 

[I,  •]  In  jnwipiiig  the  moving  train  Giles 
violated  tldfl  statute  and  was  guilty  of  a  mis- 
demeanor. It  was  not  tbe  dut?  of  defend- 
ant to  fence  its  yards  or  to  exclude  trespass- 
ers from  its  premises  and  prevent  than  from 
violating  the  law  by  climbing  on  (ts  moving 
trains.  Barney  v.  Railway,  126  Mo.  372,  2S 
8.  W.  1069.  26  L.  R.  A.  847.  Nor  did  its 
train  crews.  Including  tbe  conductor,  have 
any  authority,  express  <nr  InqOied,  to  Invita 
young  Giles  to  tnuu^ress  the  law.  Hall  v. 
Railroad.  219  Ma  loc;  dt  086^  118  a  W.  SOL 
Giles  was  not  tbe  liceusee  of  defendant  for 
the  reason  Oiat  none  of  defoidanCs  ciOoat 
and  agents  bad  autbotity  to  llcmae  law* 
breakins.  and,  If  this  is  true,  then  no  II- 
cense  could  be  imphed  from  long-continued 
sufferance  by  defendant  of  sncb  treqmsaing. 
Giles  was  a  trespasser  on  the  train,  and  the 
only  dut7  defendant  owed  him  was  tliat  of 
not  wantonly  or  wlllfnUy  Injuring  him. 
Boberts  t.  Ballway,  UfO  6.  W.  717;  Barney 
T.  BaUraad,  supra;  Feebuck  Bailroad, 
167  BCa  216,  66  8.  W.  06B;  Wenckw  t.  Bail- 
road, ie»  Mo.  082.  70  8.  W.  140;  Cbaney  v. 
Balboad,  176  Ma  688,  76  S.  W.  S8B;  0*Doiir 
neU  V.  Bailroad,  187  Ma  m  96  &  W.  186; 
114  Am.  St  Bepi  TCS;  Sberman  t.  Bailroad, 
72  Ma  82,  87  Am.  Bep.  ^;  Snyder  t.  Bail- 
road, 60  Ha  418;  Bruce  t.  Bailroad,  136 
Ma  App.  206,  116  8.  W.  447;  Fuss^llnutn  v. 
Railroad,  138  Mo.  App.  208,  122  &  W.  UST; 
Hall  V.  Bailroad,  stqnra. 

No  Inference  that  the  Injury  was  wanton- 
ly or  wlllfnlly  Inflicted  can  arise  from  the 
mere  fact  that  It  resulted  from  one  of  the 
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usual  risks  iDddent  to  tike  position  volan* 
tartly  taken  by  the  young  man.  The  ertdence 
shows  that  he  was  endowed  with  the  physi- 
cal and  mental  development  and  capacity  of 
an  adult,  and,  in  treating  him  as  it  did  Its 
own  trainmen,  how  can  It  be  said  that  de- 
fendant was  guilty  of  an  tnt^tloiial  wrongT 
Certainly  <a  trespasser  boarding  a  moving 
train  would  be  entitled  to  no  hi^er  degree 
of  care  than  that  required  to  be  exercised 
towards  a  brakeman,  and  it  would  be  absurd 
and  nnjust  to  hold  that  sa<di  e  pmon,  him- 
self a  wrongdoer  and  lawbreaker,  neverthe- 
leaa  Is  mtitlaa,  while  in  no  mppBxeat  special 
danger,  to  have  the  usual  operatitHi  of  the 
train  modified  for  bis  protection. 

Plalntlfl  has  no  case,  and  the  learned  trial 
Judge  erred  In  not  sustaining  the  demurrer 
to  the  evidence: 

Beveraed.  All  concur. 


SBOTH  V.  GRAND  et  aL 

fflpringfleld  Coart  of  Appeals,  inssonrl. 
Harcb  S,  1913.    Rehearing  De- 
nied March  27,  1913.) 

1.  COMTBAOIB    <S    170*)  — COHTMPOaiireoTO 
OOWBTKDCnOlf. 

Where  the  parties  to  a  contract  have  treat- 
ed It  as  one  BQbJect  to  constrnctlon  aliunde,  the 
coarts  will  consider  the  coDBtraction  placed 
tfaereMi  by  the  parties  themselves  by  words  and 
conduct  as  of  more  importance  than  an  ab- 
stract meaning  that  the  conrt  m^ht  attach  to 
it  by  reason  of  mere  phraseology. 

[Ed.  Note.—For  other  cases,  see  Contracts, 
Cent  Dig.  f  763 ;  Dec.  Dig.  |  170.*] 

2.  COHTBACTS    (S  176*)— COWSTRDCTION— E3t- 

TBiKsic  UnconoBDED  Facts— QuBcmoN  fob 

JUBT. 

Where  a  contract  contains  amblgaoui 
phrases  and  its  constmction  depends  on  ex- 
trinsic nnconceded  facts,  its  proper  constmc- 
tion la  tor  the  Jnry. 

[Bd.  Note.— For  nfbot  cases,  see  Contracts, 
Ooit.  Dig.  H  767-770,  917,  966,  979,  1041, 
1097.  IsiS :  Dec.  Dig.  |  176.*] 

S.  Bbokbbb  a  8S*>— Sauc  or  Lufo— Divibzoh 
or  CouHissxoNS— CoinsACT— InsTBUcnoifS. 
Where  a  contract  provided  that  in  case 
of  a  sale  of  land  pursuant  to  an  option  to  sell, 
to  be  obtained  from  R..  defendants  would  pay 
plaintiirs  intestate  S2.C00,  and  It  was  shown 
that  a  sale  of  two  andivided  sixths  of  the  land 
had  been  made  after  the  option  bad  expired,  it 
was  error  to  refuse  to  charge  that  If  no  sale 
of  any  jMirt  of  the  land  was  made  under  the 
option,  and  it  was  agreed  between  Intestate  and 
defendants  that  the  sale  of  such  undivided  In- 
terest was  not  to  be  treated  as  a  sale  by  de- 
fendants so  as  to  render  them  liable  under  the 
contract,  and,  notwithstanding  such  sale,  it  was 
agreed  that  Intestate  should  receive  the  com- 
pensation provided  for  out  td  the  sale  of  the 
remaining  two-thirds  interest  pursuant  to  a 
new  option,  then  the  Jury  should  find  for  de- 
fendants. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  H  121,  123-180;  Dec  Dig.  |  88.*] 

4.  BBoma  (I  88*)— Serviobs— Sau  m  Lano 

— COHTBAOI^InSnUCTIONS. 

A  contract  for  intestate's  services  in  assist- 
ing in  procuring  an  option  on  certain  land  and 
in  selling  the  same  provided  that  defendants 
agreed  In  case  of  a  sale  to  pay  intestats  92,000 


and  certain  other  expenses,  and  that  the  con- 
tract would  be  void  If  no  deal  was  made  by  de- 
fendants or  their  associates.  fl«Id,  that  in- 
structions construing  the  contract  as  an  agree- 
ment to  pay  Intestate  to  assist  in  getting  an 
option  and  rendering  other  service  In  consum- 
mating a  sale"  of  the  land  or  a  part  thereof, 
etc.  were  erroneous,  as  assuming  an  obligation 
on  Intestate  not  contained  in  the  contract,  and 
as  assuming  that  the  "other  service"  referred 
to  in  the  contract  meant  consummating  a  sale. 

[Ed.  Note.— For  other  cases,  see  Brokers. 
Cent  Dig.  19  121,  123-130 ;  Dec.  Dig.  {  88.*] 

5.  Contracts  237*)— Modivioatxom. 

Where  a  new  arrangement  was  snbstitnted 
for  a  ^rior  contract  for  payment  to  Intestate  of 
a  specified  sum  for  assistance  In  procuring  an 
option  on  certain  land,  the  change  being  con- 
temporaneous with  a  saie  of  an  undivided  sixth 
Interest  In  the  land  and  the  taking  of  a  new 
option  in  escrow  to  one  of  the  defendants,  the 
mutual  promises  of  the  parties  incident  to  such 
new  arrangement  would  be  a  sufficient  consid- 
eration therefor. 

[Ed.  Note.— For  other  eases,  see  Ocmtrscts^ 
Cent  Dig.  ii  lUI»-1122;^Dee.  Dig.  {  2S7.*] 

6.  Bbokbbb  (|  86*)— Aotion  fob  Coicfensa- 
Tton— BvzDBircK. 

Where  in  defoise  of  an  action  on  a  con- 
tract to  pay  plaintlSTs  Intestate  a  specified  snm 
on  the  sale  oa  certain  land  for  Intestate's  serv- 
ices In  procuring  an  option  and  other  service 
with  reference  to  the  land,  it  was  claimed  tliat 
no  cmnmission  was  to  be  paid  for  a  sale  of  a 
sixth  interest,  and  tliat  the  payment  to  intes- 
tate should  he  made  after  the  remaining  Inter- 
est was  sold,  evidence  of  the  wife  of  the  owner 
of  tbe  land  that  at  the  time  the  papers  were 
prepared  for  the  sale  of  tbe  sixth  interest  it 
was  agreed  that  no  eommlsslons  should  be  dne 
on  aoconnt  ol  tiiat  deal  was  admissible. 

[Ed.  Note.— For  other  cases,  see  BnAers, 
Gent  Dig.  11,106-116;  Dec.  Dig.  |  86.*] 

Ai9eal  from  Otrenit  Conit,  Jaspw  Ooon^; 
JoasfA  IX  Peridn%  Judge. 

Action  by  James  L.  Smith,  as  administra- 
tor of  C  J.  Smith,  deceased,  against  W.  S. 
Crane  and  anothw.  Judgment  for  pluiwHff, 
and  defendants  appeal.  Reversed  and  re- 
manded. 

Thomas  &  Hackn^,  of  Carthage,  fW  appel- 
lants. McBeynoIds  &  HaUlbnrtwi,  of  Carth- 
age, for  respondent 

ROBERTSON,  P.  J.  This  snlt  was  brought 
by  the  respondent  as  the  administrator  of 
the  estate  of  Carey  J.  Smith,  deceased,  to 
recovK  the  sum  of  ¥2,000  alleged  to  be  due 
on  the  following  contract  as  set  out  In  his 
petition:  "Carthage,  Ma,  Oct  29.  1910.  In 
consideration  of  C  J.  Smith  service  In  assist- 
ing in  getting  option  ft  othw  service  on  Jesse 
Richardson  on  his  112  acres  land  on  which 
the  Quick  Seven  mines  are  located  In  Jasper 
Co.,  Mo.,  we  the  undersigned  hereby  agree 
that  In  case  of  a  sale  of  said  land  or  any 
part  thereof  by  W.  S.  Crane,  H.  E.  Gerke  or 
their  assodatee  time  unlimited  to  pay  to 
C  J.  Smith  of  Carthage,  Mo.,  or  his  success, 
ors  the  sum  of  ($2600.00)  twoity-flve  hundred 
dollars  in  cash  when  the  deal  Is  made  and  we 
furthOT  agree  to  pay  all  bills  &  notes  &  ex- 
paises  that  has  be^  made  on  this  deal  1^ 
AUmt  W.  S.  Crane,  H.  E.  Oerke  or  O.  J. 
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Smith,  and  all  tnttae  expense  may  be  made 
hereafter  Including  the  $600.00  to  Cunnlng- 
bam  Nat  &  C.  Above  contract  void  If  no 
deal  is  made  bj  either  of  ns  or  oar  associ- 
ates. W.  8.  Crane.  H.  B.  Qetke."  The 
Judgment  below  was  for  the  plaintiff,  and 
the  defendants  have  appealed. 

Prior  to  the  date  of  the  abore  ctmtract 
various  options  had  beoi  given  to  O.  J.  Smith 
and  the  defendants,  or  to  some  of  them,  by 
Blchardson,  but  all  of  the  options  had  ex- 
pired  priot  to  tbe  transaction  hereinafter 
discussed,  and  the  one  upon  whidi  tbe  plain- 
tiff based  his  right  to  recover  In  this  case. 
G.  J.  Smith,  one  of  the  parties  to  the  above 
contract,  was  dead  at  the  date  of  the  trial, 
and  the  other  two  parties  were  by  reaaon 
thereof  disqualified  from  testifying.  Neithw 
Smith,  Crane,  nor  Oerke  owned  any  interest 
in  tbe  land  referred  to  In  the  contract,  and 
It  la  aiqiarent  that  what  may  have  been  meant 
by  a  aal«  ot  the  land  bj  Oane  and  Oerke  is 
that  tbey  ataoald  be  the  ivocartng  and 
ciuit  cause  of  the  sale  <a  tiie  land  or  some 
portion  thereof  by  Blfdiards<m  to  some  ona 
On  November  21,  1910,  aftn  all  of  the  op- 
tions given  by  Blchardson  tm  the  land  to 
eithw  Smith,  Crane,  or  Owke  had  expired. 
Smith  and  Crane  wait  to  Blidiardson'B  farm, 
and  made  arrangmeots  with  him  to  meet 
them  and  one  Morrison,  a  prospective  pur- 
chaser, at  a  law  office  in  Carthage  cm  the 
next  dsiy.  BldLardam  and  liia  wif6,  SmiUi, 
Crane,  and  Gerke  and  Morriaon  met  at  said 
place  the  next  day,  and  at  that  time  Blch- 
ardson  and  wife  executed  and  delivered  a 
warranty  deed  coavegiDg  to  said  Morriam 
an  undivided  on»«lxt3i  Intenet  in  the  land 
referred  to  in  ISie  Aban  contract,  and  at 
the  same  time  Richardson  and  hia  wife  exe- 
cuted and  idaced  in  escrow  In  a  bank  In  Carth- 
age a  deed  to  defendant  Orane  for  an  undivid- 
ed one-Bi:dli  interest  in  tlie  land,  giving  him 
90  days  in  which  to  pay  the  purchase  inice 
and  receive  a  deed;  and  Blchardson  and  his 
wife  also  at  that  time  gave  a  written  option 
to  defendant  Crane  to  pnrcfaase  the  remain- 
ing undivided  two-thirds  interest  in  the  land 
within  ninety  days  from  that  date.  It  is 
agreed  by  all  parties  to  this  action  that  the 
defendants  received  nothing  from  the  sale  of 
the  undivided  one-sixth  interest  to  Morrison, 
that  the  escrow  deed  to  Crane  was  never 
taken  down,  and  that  no  sale  was  ever  effect- 
ed by  defendants  or  elQier  of  them  nnder  the 
last-named  option. 

The  contention  of  plaintiff  la  that  the 
above  contract  oititled  C  J.  Smith  to  the 
payment  of  the  $2,600  therein  named  when 
the  transfer  of  said  undivided  oneniixth  In- 
terest in  the  land  was  made  to  Morrison  on 
November  22,  1910.  The  case  was  tried  to 
tbe  Jury,  and  the  defendants  have  preserved 
their  objectimis  and  exeq;>tions  to  the  In- 
structions given  In  behalf  of  plaintiff,  and 
to  the  action  of  the  court  In  rtfnaing  cer- 
tain Instructions  asked  by  tliem  and  to  tbe 


exclusion  of  testimony.  Among  the  inatmc- 
tlons  given  in  behalf  of  plaintlfl  was  tbe 
following  (exc^  that  the  italics  are  added 
by  OS  for  the  purpose  of  refoenced:  '"The 
court  Instmcts  tbe  jury  that  It  Is  admUted 
by  the  defendants'  answer  that  tbe  contract 
of  dato  October  29,  1910,  was  executed  by 
defendants  W.  8.  Crane  and  H.  B.  Oerke, 
whereby  they  agreed  to  pay  to  C  J.  Smlto, 
now  deceased,  to  assiBt  In  gating  an  optloQ 
and  rendeHno  other  aervtoe*  in  oontKmmol* 
inff  a  Mte  of  the  land  or  a  part  of  said  land 
belonging  to  Jesse  Blchardson.  to  wit,  112 
acres  situate  in  Jasper  county.  Mo.,  on  whldi 
lands  the  Quick  Seven  mines  are  located; 
that  by  aald  ocmtract  so  executed  by  the  de- 
fendants they  agreed  that,  In  case  of  a  sale  of 
said  land  or  any  part  thweof  by  the  defend- 
ants or  their  assodates,  they  would  pay  to 
said  O.  J.  Smith  tlie  sum  of  $2,800  In  caah. 
when  the  deal  waa  made^  and  pay  other  bills 
and  notes  as  set  forth  in  said  written  coo- 
tract,  and  yon  are  fnrtho-  Instmcted  tliat  If 
yon  find  from  the  evidence  that  the  deceased. 
C.  J.  Smith,  noOi&nA  services  to  tbe  dtfend- 
anta  In  procuring  options  from  Jesse  Rldti- 
ardson,  giving  them  tbe  right  to  pnrdiaae  or 
sell  said  land  or  any  part  thereof,  and  that 
by  his  efforts  and  swvlces  rendered,  the  de- 
fendants were  enabled  to  make  a  sale  of  an 
undivided  one-sixth  interest  in  said  land 
for  tiie  anm  of  $18,888,  then  and  in  that  evoit 
yon  are  Instracted  that  the  deceased,  C  J. 
Smttb,  perfcnrmed  his  part  of  said  onitract; 
and  the  plaintiff,  as  the  administrator  of 
tbe  deceased,  la  entitled  to  recover  of  and 
from  the  dtf eidanta  tlie  price  fixed  by  said 
contract,  to  wit,  $2,000,  and  your  va<dict 
will  be  for  the  jdalntlff  for  an  amoont  not  to 
exceed  tltat  sum,  together  with  interest  at 
the  rate  of  6  per  cent  per  annum  from 
the  date  of  tbe  commencoirat  of  this  anlt, 
to  wit,  the  Slst  day  of  October,  1911.  unlaw 
you  further  believe  from  the  evidence  tliat 
afterwards  for  a  valuable  consideration  the 
said  G.  J.  Smith  agreed  with  the  defendants 
or  either  of  them  that  he,  the  said  Smith, 
was  to  receive  no  compensation  under  the 
contract  sued  on  In  this  case  by  reason  of 
the  sale  of  the  one-sixth  interest  to  O^e- 
vieve  Morrison,  but  that  the  said  G.  J.  Smith 
should  receive  the  compensation  provided 
for  In  the  contract  sued  on  out  of  and  from 
a  sale  of  the  two-thirds  Interest  In  the  Rich- 
ardson lands  under  the  option  glv^  by  said 
Blchardson  to  W.  8.  (3tane,  bearing  dato 
November  22, 1910." 

The  defendants  asked,  and  were  refused, 
the  following  Instruction:  *Tbe  court  fur- 
ther Instructs  the  jury  that  the  option  from 
Blchardson  and  wife  under  wbldi  the  defend- 
ants and  said  Carey  J.  Smith  wwe  endeavor- 
ing to  make  a  sale  expired  at  mldnlj^t  of 
the  16th  day  of  Novemtta,  1910;  and  if  you 
further  find  that  no  sale  or  disposition  of 
any  part  of  said  real  estate  was  made  under 
said  option  at  that  tlmo^  and  if  yon  farther 
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find  that  It  was  agreed  between  Oaray  J. 
Smith  and  defoidanta  that  the  sale  of  the 
undivided  one-sixth  Interest  to  OeneTlere 
Morrison  by  Jesse  Richardson  and  wife  was 
not  to  be  treated  as  a  sale  by  the  defendants* 
so  aa  to  render  them  liable  under  the  con- 
tract sued  on  In  this  case,  and  that  notwith- 
standing the  said  sale  of  the  onensixtb  Inter- 
est to  said  QenevleTe  Morrison  the  said 
Carey  J.  Smith  was  to  recelre  the  compen- 
sation provided  In  the  contract  sned  on  ont 
of  and  from  a  sale  of  the  two-thirds  intet- 
est  In  the  Bicbardson  lands  under  the  option 
i^ven  by  the  said  Bichardson  and  wife  to 
W.  S.  Crane,  bearing  date  November  22, 1910, 
you  will  find  the  iBsues  in  favor  of  the  de- 
fendants." 

At  the  trial  of  the  case  Bicbardson  and  his 
wife  and  the  attorney  who  drew  the  papers 
for  the  transfer  of  the  one-sixth  Interest  to 
Morrison  and  the  other  papers  covering  the 
transaction  narrated  testified  that  at  that 
time  the  question  as  to  anything  beliig  due 
to  Smith  on  account  of  the  sale  of  the  one- 
sixth  Interest  was  discussed,  and  it  was  re- 
peatedly asserted  that  there  was  no  compen- 
sation or  sums  of  money  coming  to  either 
Smith  or  Crane  or  Gerke  by  reason  of  this 
sale  to  Morrison.  From  this  and  other  tes- 
timony of  the  same  character,  the  Jury  may 
bave  finmd,  under  proper  instructions,  that 
there  was  either  a  release  of  the  liability  of 
defendants  under  the  Smith  contract  as  to 
the  sale  of  the  one-sixth  Interest  and  a  sub- 
stitution of  a  sale  under  the  new  option  in 
lien  thereof,  or  that  the  parties  considered 
that  the  defendants  had  not  sold  the  land  or 
some  portion  thereof  within  the  meaning  of 
the  contract  This  latter  theory  of  the  case 
is  further  corroborated  by  the  fact  ibat, 
when  one  of  the  witnesses  was  undertnl^lng 
to  state  what  was  said  there  in  regard  to  no 
money  being  due  to  Smith,  plalntUTs  counsel 
objected  and  stated:  'There  is  no  testimony 
to  show  that  Crane  had  any  control  over  the 
deaL  ^e  parties  were  there  to  sign  the  pa- 
pers and  pay  the  money" — and  the  court  re- 
marked, "Of  course,  that  la  true.  There  Is 
so  showing  that  he  had  any  strings  on  the 
deal"— thus  presenting  to  our  minds  a  con- 
struction of  the  contract  with  reference  to 
the  transfer  of  this  Interest  to  Morrison  that 
should  not  have  been  Ignored  by  the  court 
In  its  Instructions  to  the  Jury.  Also,  nnd^ 
the  terms,  "said  land  or  a  portion  thereof," 
tn  the  contract,  the  Jury  may  have  concluded 
from  the  testimony  that  the  parties  did  not 
consider  that  a  sale  of  an  undivided  one-sixth 
Interest  therein  was  a  sale  of  a  part  thereof. 

[1]  The  testimony  as  to  what  was  said  to 
and  in  the  presence  of  Smith,  and  acquiesced 
in  by  him,  furnishes  strong  evidence  as  to 
the  oonstmctlon  that  the  parties  th«ns^ves 
idaced  upon  this  contract  as  to  what  should 
constitute  a  sale  thereunder  by  the  defend- 
ants. The  record  discloses  that  the  parties 
to  this  lltlgatl(ni  In  the  trial  of  the  case  int>p- 
erly  treated  the  eoiUract  Involved  as  one 


1  wlilch  was  subject  to  construction  aliunde. 
When  a  contract  of  tills  character  is  Involv- 
ed, courts  of  this  sUte  have  uniformly  held 
that  the  construction  placed  thereon  by  the 
parties  themselves  by  words  and  conduct  is  a 
proper  guide  and  of  more  Importance  than 
an  abstract  meaning  that  a  court  may  attach 
to  it  by  reason  of  Its  mere  phraseology.  Pat- 
terson V.  Camden,  26  Mo.  13,  21 ;  Union  De- 
pot Co,  V.  Hallway  Co.,  131  Mo.  291,  305,  31 
S.  W.  908;  Moran  Bolt  &  Nut  Co.  v.  St 
Louis  Car  Co.,  210  Mo.  716,  736,  109  S.  W. 
47;  Tetley  v.  McElmnrry,  201  Mo.  382,  394, 
100  S.  W.  37;  Sawyer  v.  Sanderson,  113  Mo. 
App.  233,  250,  88  S.  W.  161;  Ellis  v.  Harri- 
son, 104  Mo.  270,  279,  16  S.  W.  198;  Gas- 
light Co.  V.  City  of  St.  Louis,  46  Mo.  121. 

[2]  The  construction  of  a  contract  contain- 
ing ambiguous  phrases  is  for  the  Jury,  when 
it  dep^ds  on  extrinsic  on  conceded  facta. 
Wilcox  V.  Baer,  85  Mo.  App.  687 ;  Deutmann 
V.  Ellpatrlck.  46  Ma  App.  624;  Elevator  * 
Mfg.  Co.  V.  Marts  &  Hale,  107  Mo.  App.  28, 
80  S.  W.  684. 

IS]  It  is  therefore  apparent  that  the  court 
erred  In  refusing  the  instruction  above  quot- 
ed asked  In  behalf  of  the  defendants. 

[4]  The  Italicized  words,  "and  rendering 
other  services  In  consummating  a  sale,"  in 
plaintiff's  instruction,  assumes  an  obligation 
on  the  part  of  Smith  that  is  not  so  stated  in 
the  contract  Under  this  instruction  and  the 
testimony,  the  Jury  may  have  concluded  that 
the  part  which  Smith  took  in  getting  Bicb- 
ardson and  his  wife  to  come  to  Carthage,  and 
Smith's  participation  in  the  transactions 
,  tbere^  were  services  rendered  in  consummat- 
ing a  sale  for  which  he  should  be  compensat- 
ed. The  Instruction  was  wrong  In  assuming 
that  the  "other  service"  meant  "consummat- 
ing a  sale." 

[I]  As  the  case  may  be  tried  again,  we  call 
attention  to  further  errors  in  said  instruction 
No.  1,  and  also  in  instruction  numbered  2, 
given  in  behalf  of  plaintiff.  They  aothorlae 
the  Jury  to  And  for  the  plaintiff  on  account  of 
the  sale  of  the  one-^ztb  interest  to  Morriscn, 
unless  the  Jury  fnrther  finds  that  subsequent 
to  said  sale  a  new  contract  based  on  a  val- 
uable consideration  was  made  releasing  de- 
fendants from  the  obligation  of  their  con- 
tract with  Smith.  If  there  was  a  substitu- 
tion of  the  new  arrangement  for  any  tiling 
the  parties  may  have  relinquished  under  the 
old,  and,  if  It  was  contempOTaneous  with  die 
transaction  of  the  sale  of  the  one^ixOi  tntae- 
est  In  the  land  to  Morrison  and  Uie  taking 
of  the  new  option  and  the  escrow  to  Crane^ 
the  mutual  promises  Incident  thereto  would 
constitnte  the  consideration.  Mulllken  t. 
Haseltlne,  160  Ma  App.  0,  IB,  141  S.  W.  712 ; 
Welch  V.  Buschke,  164  Mo.  Appu  728;  734,  136 
S.  W.  36.  Thus  it  is  apparent  that  said  In- 
structions 1  and  2,  by  using  the  words  "aft- 
orwards,"  "subsequent,"  and  "fbr  a  valuable 
consideration,"  have  imposed  on  the  defend- 
ants an  unfair  burden  and  deprived  them  itf 
a  defense  to  which,  under  the  teetliiiony* 
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tbey  were  entitled.  Under  these  inatmctlona, 
the  substitnted  contract  theory  ' was  entirely 
segregated  from  the  transaction  which  would 
have  constituted  the  consideration,  and  the 
Jury  directed  to  search  for  a  consideration 
of  which  there  was  no  eTldence,  namely, 
some  consideration  other  than  that  based  on 
the  "very  substitution  of  the  new  contract 
for  the  old,"  as  stated  In  the  Welch  Case, 
supra. 

[6]  At  the  trial  of  the  case,  portions  of 
Mrs.  Richardson's  testimony  as  to  what  was 
said  at  the  time  the  papers  were  being  pre- 
pared relative  to  no  commissions  being  due 
on  account  of  that  deal  with  Morrison  were 
stricken  out  by  the  court  This  was  erro- 
neous. 

By  reason  of  the  error  committed  in  ex- 
cluding the  testimony  of  Mrs.  Richardson 
and  the  error  incident  to  the  instructions,  the 
Judgment  of  the  circuit  court  Is  reversed, 
and  the  cause  remanded,  with  Instructions  to 
set  aside  the  Judgment  In  favor  of  the  plaln- 
tUC  and  to  grant  the  defendants  a  new  trial. 
Reversed  and  remanded. 

STURGIS,  J.,  conenrs.  FABBINQTON,  J., 
not  sitting.   


OOOT.TBR  V.  CITY  OF  INnSPENDENCm 
(Kansas  City  Court  of  Appeals.  MisKouri. 
March  8,  1913.) 

1.  Pleading  (S  9*>— Facts— Neoessiit  of  Ai> 
uaiNo  Conclusion. 

Where  the  facts  alleged  In  the  petition,  in 
an  action  for  injuries  from  falling  on  a  defec- 
tive sidewalk,  necessarily  showed  a  duty  by 
the  city  to  keep  die  street  In  a  reasonably  safe 
condition,  sndi  duty  need  not  be  alteged  In  ex- 
press tenna. 

[Bd.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  f  29;  Dec  Dig.  i  ».*] 

2,  Pleading  (|  8*)— Allxoations— Faots  ok 
Conclusions— Dtjtt. 

In  an  action  for  damages  for  breach  of  a 
legal  duty,  the  facts  oot  ttt  which  the  dnty  arises 
must  be  pleaded. 

[Ed.  Note.--Por  other  caaeiL  see  Pleading, 
Cent  Dig.  84.12-28% ;  DeoDIg-  I  8;*  Ne^- 
gence,  Gent  Dig.  >  182.] 

S.  Municipal  CoBPoaATioNs  (5  816*)— Inju- 

BIES  IN  STKEKXa— ALLBOAIIORB  IH  PXimON 
— SUFVICIKNCT. 

A  petition  alleged  that  the  eldewslk  on 
which  plaintiff  fell  was  in  a  public  traveled 
street,  and  that  there  was,  for  a  long  time  tie- 
fore  plaintiff  fell .  at  the  place  designated,  a 
ipooden  ddewalk,  whidi  was  then,  and  for  a  long 
time  Immediately  orlor  thereto  had  been.  In  a 
dangerous  and  defective  condition-  that  the 
walk  had  become  decayed  and  the  planks  loose, 
and  that  the  walk  had  been  in  such  condition 
for  such  a  time  immediately  before  the  accident 
tiiat  defendant,  throuzh  its  agents*  conld,  by 
ordinary  care,  have  discovered  it  in  time  to 
have  made  the  walk  reasonably  safe  for  travel, 
and  that  defendant  by  the  exercise  of  ordinary 
caie,  might  have  known  of  such  unsafe  condition 
hi  time  to  have  repaired  It;  that  at  the  time 
stated,  while  plaintiff  was  properly  using  the 
sidewalk,  by  reason  of  defendant's  neglect  ss 
aforesaid,  she  was  tripped  and  thrown  by  loose 
boards;  and  that  if  the  carelessness  and  neg- 


lect of  defendant,  as  aforesaid,  and  as  a  direct 
result  of  the  Injuries  received,  she  saffered,  etc 
Held^  that  the  petition  sufficiently  alleged  that 
the  sidewalk  was  one  wtiich  the  city  was  bound 
to  repair,  and  tliat  it  was  not  reasonably  safe 
for  travel,  of  which  the  defendant  had  notiet 
in  time  to  repair  it 

[Ed.  Note.— For  other  cases,  sea  Municipal 
Corporations,  Cent  Dig:  ||  1711-1724;  Dec. 
Dig.  I  816.n 

4.  MomciPAL  ConpoKATiONs  a  819*) — Tnju- 

BIKS  IN  STBKETa— SUFnCIENOT  Of  E^nDKNCK 

— ExianiNCE  OT  Stkeet. 

Evidence,  in  an  action  against  a  city  for 
injuries  from  falling  on  a  defective  aide<hvalk, 
held  to  show  that  the  street  in  which  the  side- 
walk was  located  was  a  dty  street  which  the 
city  was  bound  to  repair. 

[Ed.  Note.— For  other  csseihsee  Mnnicipal 
Corporations  Cent  Dig.  fl  1789-1743;  Dec. 
Dig"|  819t^ 

Appeal  from  Circuit  Court,  JadoBon  Oonn- 
ty;  Walter  A.  Powell,  Judga 

Action  by  Lucy  Coulter  against  the  City 
of  Indep^dence.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Affirmed. 

Allen  C.  Southern,  of  Independence,  for 
appellant  O.  M.  Carroll  and  L.  T.  Dryden, 
both  of  Indqmid«ice,  for  reqwndeot 


TRIMBLE,  J.  Damage  suit  for  Injuries 
sustained  in  consequence  of  a  fall  upon  a 
defective  plank  sidewalk. 

The  stringers  under  tlie  sidewalk  had 
rotted,  and  the  planks  nailed  across  the 
stringers  had  decayed,  so  that  the  nails  no 
longer  held,  and  the  planks  were  loose. 
Plaintiff  was  walking  with  her  13  year  old 
son  at  her  side.  The  son  stuped  on  a 
loose  board,  which  tipped  up  In  time  to  catch 
plaintlfTs  foot  and  throw  her  to  the  ground, 
spraining  her  wrist  and,  perhaps,  otherwise 
injuring  her. 

Defendant  asks  a  reversal,  on  the  ground 
that  the  petition  does  not  state,  nor  the  evi- 
dence show,  that  the  street  or  sidewalk 
where  the  injury  occurred  was  one  which 
the  "defendant  was  under  any  obllgatlcm  to 
keep  In  repair. 

[1,2]  We  do  not  agree  with  defendant  In 
this.  It  is  true  the  petition  does  not  con- 
tain the  all^ation  "that  It  was  the  duty 
of  defendant  to  keep  the  street  in  a  reason- 
ably safe  condition  for  travel"  in  those 
words;  but  It  does  aUege  the  /acfa  from 
which,  If  the  &ctB  are  true,  that  duty  fol- 
lowB  as  a  necessary  legal  consequence.  The 
statement  found  In  many  such  peUtioi^ 
that  "it  was  the  dut;  of  the  defendant  to 
at  all  times  ke^  the  street  In  reasonably 
safe  cfrndltton,"  Is  In  reality  a  legal  condn- 
sion  arising  from  the  other  factt  pleaded; 
and  if  those  facta  ore  so  pleaded  as  to  ne^ 
essarily  raise  the  conclusion  on  the  tece  of 
the  petition  the  pleading  la  good,  even  It 
the  above-Quoted  auction  Is  not  stated  In 
so  many  words.  The  dted  caae  of  Fldd  v. 
Railway,  76  Bfo.  614,  does  not  militate 
against  this  view.   There  no  facU  were  al- 
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leged  showing  any  legal  obUgattwi  on  d»- 
fendant  to  do  what  plaintiff  complained  of 
its  omission  to  do,  and  "when  a  suit  la  for 
a  breach  of  duty  the  facta  oat  of  which  It 
arises  must  be  pleaded."  76  Ma  loc.  dt  616. 

Nor  does  the  petition  fail  to  allege  that 
the  street  in  question,  or  the  eddewalk,  was 
one  over  which  the  city  had  Jurisdiction  or 
control,  or  that  Uie  sidewalk  was  not  rea- 
sonably safe  for  travel  in  the  ordinary 
modes,  or  that  the  d^oidant  had  actual  or 
constructlTe  noflce  In  ample  time  to  hare 
repaired  the  defect  before  the  Injury,  had  It 
exerdsed  ordinary  care  and  diligence. 

[3]  The  petition,  after  alleging  the  corpo- 
rate existence  of  the  defendant  as  a  city 
of  the  third  dass,  the  existraiCB  of  the  side- 
walk and  street  as  a  public,  traveled  street 
in  said  dty,  and  that  Dodgeon  street,  on 
which  the  injury  occurred,  runs  north  and 
south,  and  Farmer  street  intersects  it,  run- 
ning east  and  west,  proceeds  as  follows: 
"That  on  the  2eth  day  of  October,  1910,  and 
for  a  long  time  prior  thereto,  there  was  on 
the  west  side  of  said  Dodgeon  street  and 
north  of  the  point  where  said  street  inter- 
sects said  Farmer  street,  and  in  front  of 
what  is  known  as  the  'Cromwell  property,'  a 
wooden,  board,  or  plank  sidewalk.  That 
said  sidewalk  at  said  point,  on  the  26th  day 
of  October,  1910,  and  for  a  long  time  Im- 
mediately j>rior  thereto,  was  In  a  dangerous 
and  d^ective  condition  In  this:  That  said 
walk  had  become  rotten  and  decayed,  and 
the  boards  or  planks  In  said  walk  loose. 
That  said  walk  had  been  In  such  condition 
for  such  a  length  of  time  Immediately  prior 
to  the  said  26th.  day  of  October.  1910,  as 
that  defendant,  through  its  agents,  serv- 
ants, and  employes,  could,  tqr  the  exercise  of 
ordinary  care,  have  discovered  the  same  In 
time  to  have  repaired  and  made  said  walk 
at  said  point  reasonably  s&te  for  travel  in 
the  ordinary  modes  of  travel,  and  that  de- 
fendant, throuf^  its  agrats,  savants,  and 
employte,  knew,  on  the  26th  day  of  Octobtf, 
191(^  by  nerdse  of  ordinuy  care  and 
caution  mi^t  have  known,  of  the  unsafe 
and  dangerous  condition  of  said  walk  In 
time  to  have  repaired  the  aarae:  That  on 
the  said  26tb  day  of  October,  1910,  while 
the  plaintlft  was  walking  and  properly  and 
lawfully  passing  akmg  and  ow  said  board 
<v  plank  sidewalk,  at  the  point  aforesaid 
on  said  Dodgeon  street,  and  while  herself 
In  the  exercise  of  ordinary  care  and  cau- 
tion, and  by  reascm  of  the  carelessness  and 
select  of  the  d^^dant,  as  aforesaid,  sh^ 
the  said  plaintiff,  was  tripped  and  thrown 
hy  (me  of  the  loose  boards  in  aald  sidewalk 
and  thrown  with  great  finoe  and  violence, 
from  which  fall  plaintiff  received  serious, 
painful,  and  lasting  and  permannt  personal 
injuries,  to  wit:  [Here  foUowa  a  detailed 
statemoit  of  the  Injuries.]  •  •  •  Plaln- 
tur  states  that  by  reason  of  the  carelessness 
and  neglect  of  defendants,  as  aforesaid,  and 
M  a  Areet  result  of  the  injuries  rectfred, 


she  has  been  made  to  Battec,"  eta  We  tUnk 

the  petition  sufflcl^t 

[4]  And  BO,  also,  was  the  evidence.  Bliss 
Carroll,  a  witness  for  plaintiff,  testified  she 
had  lived  in  Independaioe  for  39  years,  and 
Dodgeon  street,  at  the  place  where  the  in- 
jury bai^ned,  was  an  open,  public,  traveled 
street  of  Independence  on  the  day  of  the 
injury,  and  had  been  as  far  back  as  she 
could  remember.  Bauder  testified  that  he 
had  been  traveling  over  the  street  for  SO 
years.  A  member  of  the  dty  coundl,  who 
was  on  the  street  and  alley  committee  in 
1910,  testified  that  the  street  north  of  tbe 
Intersection  of  Farmer  street  was  traveled 
"quite  a  bit"  by  both  pedestrians  and  ve- 
hides.  Another  witness  for  defendant  testi- 
fied that  the  sidewalk  where  the  injury  oc- 
curred was  traveled  by  most  ev^body  that 
came  from  that  part  of  town.  l%e  street 
was  graded  in  1885,  and  a  ddewalk  was 
along  the  entire  east  aide  of  the  street  But 
on  the  west  side,  where  the  Injury  occurred, 
the  sidewalk  ran  only  to  cSirmer  street. 
Some  of  the  witnesses  said  It  went  to  Farm- 
er street,  but  defendant's  witnesses  say  it 
did  not  run  quite  to  the  Farmer  intersec- 
tion; that  from  the  end  of  the  board  walk 
south  to  the  Intersection  was  a  walk  made 
of  dnders.  There  were  bouses  fronting  said 
street  on  both  sides  thereof  where  the  plain- 
tiff Celt  In  the  examination  of  the  wit- 
nesses, the  place  In  question  was  referred 
to  by  both  sides  as  a  street  and  as  a  side- 
walk. There  was  no  evidence  that  the  street 
was  not  a  dty  street,  or  that  the  dty  did 
not  assume  Jurisdiction  over  It  Some  of 
the  members  of  the  defendant's  dty  coundl 
testified,  and.  In  an  attempt  to  show  that  the 
dty  had  no  actual  notice  of  the  defective 
condition  of  the  walk,  said  that  no  Mm- 
plaint  had  ever  been  made  to  them  of  Its 
condition.  They  did  not  say  it  was  not  a 
dty  street  or  sidewalk.  In  the  absence  of 
snch  testimony,  thdr  statement  that  no  com- 
plaint of  ill  r^>air  was  made  to  them,  as 
dty  officers,  would  Justify  the  inference  that 
it  was  a  dty  sidewalk  and  street  We  do 
not  mean  to  say  that  because  defendant's 
dty  ofBcera  failed  to  show  affirmatively  that 
it  was  not  a  dty  sidewalk,  this  relieves 
the  plaintiff  of  showing  that  It  was.  But 
we  do  say  that  the  facts  In  this  case,  the 
actual  conditions  on  the  ground,  the  use  and 
travel  by  the  inhabitants  of  the  city  •  for 
many  years,  show  that  it  was  a  dty  street 
And  when,  in  addition  to  this,  the  dty  of- 
ficers not  only  fail  to  deny  that  it  was  a 
dty  street  or  sidewalk,  but,  in  thdr  attoupt 
to  show  no  notice  of  the  defect,  say  that 
no  complaint  had  been  made  to  them,  this 
Is  an  added  inference  that  It  was  a  xmUic 
street  and  sidewalk  of  the  dty.  Undor  the 
allegations  of  the  petition  and  the  uncmtra- 
dicted  evidence,  the  sidewalk  was  one  tin 
dty  was  bound  to  ke^  in  reasonably  safe 
condition;  and  It  would  not  have  been  Im- 
proper for  the  court  to  have  Instructed  the 
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Jnry  that  It  was  a  dty  itreet  P^tier  v. 
St  Looia,  237  Mo.  686,  692,  141  S.  W.  608 ; 
BeDton  T.  St  Louis,  217  Mo.  687.  704.  118 
S.  W.  418,  129  Am.  St  B^.  661;  Cuirau 
T.  St  Joseph,  143  Mo.  App.  618.  622,  128  S. 
W.  208.  The  eTldence  also  showed  that  the 
walk  was  not  only  not  reasonably  safe,  bnt 
that  It  was  dangerous.  At  least,  there  was 
substantial  evidence  to  that  effect,  and,  as 
the  Jnry  found  that  way,  we  must  adopt  it 
Also  that  It  was  In  this  unsafe  condition 
from  the  winter  of  1900  cmtinuously  down 
to  the  date  of  the  Injury,  October  26,  19ia 
Many  planks  were  rotten  and  loose,  the 
stringers  decayed  and  patched  up,  In  a  bad 
condition  to  walk  over,  and  dang^ous.  The 
boards  were  broken  and  loose;  the  biggest 
portion  was  rotten  and  loose.  Su<^  was  the 
disinterested  testimony  offered  on  behalf  of 
plaintiff.  And  the  time  she  fell  was  the 
first  time  she  attonpted  to  go  alimg  thla 
street 

Objection  is  also  made  to  plaintiff's  in- 
struction No.  1  on  practically  the  same 
grounds  as  those  urged  against  the  petition, 
to  wit  that  it  did  not  submit  the  question 
whether  the  sidewalk  was  reasonably  safe, 
and  that  It  did  not  snbmit  the  question 
whether  the  city  had  actual  or  oonstmctiTe 
knowledge  of  the  defect  for  a  sufficient  length 
of  time  before  the  fftll  to  oiahle  the  dty, 
by  the  exercise  of  ordinary  care  and  dili- 
gence, to  have  r^>alr8d  it  before  the  injury. 
The  Instruction  has  been  carefully  exam- 
ined, and  is  not  open  to  any  of  the  obiec- 
tlons  urged,  or  to  any  objectkm.  Under  the 
Instruction,  before  the  Jnry  oouM  find  for 
plalntlfl^  the  Jury  had  to  find  that  Uie  sUte* 
walk  was  on  a  dty  street  at  the  place  In 
question ;  that  It  wu  not  imly  not  reasonably 
safe  for  travel,  birt  that  It  was  d^ecttve 
and  dangerous ;  lliat  the  dangor  conalated  in 
the  boards  being  rotted  and  loose,  and  that 
sucb  condition  bad  ezlated  for  sndi  a  long 
time  i^or .  to  llie  Injiixy  as  that  d^endant 
knew,  or  by  the  exercise  of  ordinary  care 
might  have  discovered,  the  defect  In  time  to 
have  repaired  it  before  tbe  injury;  that 
plaintiff,  while  In  the  exordse  of  ordinary 
care,  was  tripped  and  thrown  by  sucb  de- 
fect, and  u  a  direct  result  of  sadi  defect 
and  fall  she  was  injured. 

Hie  case  abonld  be,  and  therefore  Is,  af- 
flrmed.  All  concur. 


SGCXrr  T.  KANSAS  GITT,  U  ft  T.  BLBO- 

TRIO  BY.  OO. 

(Kansas  Olty  Conrt  of  Appeals.  Mlwouri. 
March  3.  1013.) 

L  APPEAL   ANn    E^BOB    (|  649*)— Rbcobo— 
HOTXOlf  FOB  New  TBIAI/— PBSSEBVATIOn. 

While  the  Sling  of  a  motion  for  a  new  trial 
and  the  action  of  the  court  thereon  should  ap- 
-pear  in  the  record  pn^r,  an  exception  to  the 
action  of  the  court  on  the  motion  must  appear 
in  the  bill  of  oeeptions  and  cannot  be  conader- 


ed  on  appeal  if  It  ^n^saxs  as  %•  put  at  the 
record  proper. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Srror,  Cent  Dig.  H  MO^^l;  De&  IMs.  1 
549.*] 

2.  Appeal  ahd  Bb»»  (|  644*)— Review— 

Bbcobd. 

Though  a  case  has  been  sulmitted  on  ap- 
peal without  objectloii  to  the  reowrd,  it  is  the 
courfs  duty  to  scan  the  record  to  ascertain  if 
it  is  in  proper  shape,  and,  discovering  a  fatal 
omission,  to  refuse  to  consider  the  bill  of  ex- 
ceptions and  affirm  the  judgment  in  the  absence 
of  any  error  appearing  on  tbe  face  of  the  record 
proper. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error  Gent  Dig.  H  279&-2TO8;  Dte.  Dig.  | 
644*  *  J 

3.  Appkal  and  Eebob  (I  046*)— :focoBD— E^- 

BOBB— AHBIfDlCBNT. 

Where,  after  snbmission  of  an  appeal  on 
briefs,  the  court's  attenUon  was  first  called  to 
the  fact  that  an  exception  to  the  court's  ruling 
on  a  motion  for  a  new  trial  errooeooaly  appear- 
ed in  the  part  of  the  abstract  devoted  to  «c- 
traets  from  the  record  proper  and  not  in  the 
bill  of  exceptions,  by  a  motion  to  affirm  for 
that  reason,  whereupon  appellant  applied  for 
leave  to  amend  on  the  grouiid  of  InMverteiice, 
the  motion  to  amend  could  not  be  granted,  bnt 
the  motion  to  affirm  would  be  allowed  in  the  ab- 
e«Dce  of  any  error  appearing  la  the  record 
proper. 

lEd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  279»-^;  Dec  Df*.  1 

645.'] 

Appeal  from  Circuit  Court,  JaiAson  Coun- 
ty; J.  A.  Guthri^  Judge. 

Action  by  Sarah  E.  Scott  against  the  Kan- 
sas City,  Lawrence  &  Topeka  Electric  Rail- 
way Company.  Judgment  for  plaintiff,  and 
defendant  appealsL  Case  cotlfied  to  Su- 
preme Court 

Tates  ft  Mastln,  of  Kansas  Gi^,  fbr  m.pifei- 
lant  T.  J.  Madden,  of  Kansas  CItj,  for  ze- 
qjondoit 

JOHNSON,  J.  Plaintiff  sued  to  Evoovec 
damages  for  the  death  of  her  husband  which 
she  allies  was  caused  by  negligence  at  de- 
fendant A  trial  of  the  issues  made  by  the 
pleadings  resulted  In  a  votUct  and  Judgment 
for  plaintiff,  and  tbe  cause  is  before  us  on 
the  appeal  of  defendant  The  only  errors 
assigned  and  argued  in  the  briefs  are  those 
relating  to  matters  of  exc^itlon  which,  to  be 
properly  before  ns,  must  appear  In  the  ab- 
stract of  the  bill  of  exceptions.  Tbe  cause 
was  set  for  bearing  In  this  court  on  Janu- 
ary 10,  1013.  Counsel  for  appellant  filed 
their  abstract  of  the  record,  statement  and 
brief,  In  compliance  with  the  rules.  Counsel 
for  respondent  did  not  attack  the  suflSciency 
of  the  abstract  but  filed  a  brief  and  argu- 
ment addressed  solely  to  tbe  merits  of  the 
case.  On  the  day  of  the  hearing  tbe  canse 
was  submitted  on  briefs  Two  vesia  Inter 
counsel  for  respondent  filed  a  motion  to  af- 
firm the  Judgment  on  tbe  ground  that  mppti- 
lant'B  abstract  of  the  record  in  tbe  pert 
which  purports  to  set  forth  tbe  bill  of  ez- 
ceptions  fails  to  refer  to  tbe  motlcm  tot  a 
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new  trial,  tbe  ruling  thereon,  or  an  exception 
saTOd  to  tbat  rollng,  and  that,  dnoe  no  mat- 
ter of  exception  Is  before  as  for  review,  the 
canse  moat  be  taken  as  submitted  <m  tbe 
record  proper  and  the  Judgment  affirmed. 
AftOTward  aivoUuit  filed  a  motion  for  leave 
to  file  a  snivlemental  abstract  eorreetlns  the 
ermr  thus  pitted  oat  in  reepondrat^B  mo> 
tion.  In  the  abstract  of  the  record  proper 
Uie  motion  for  a  new  trial  and  all  the  rec- 
ord entries  relating  thereto  are  set  forth, 
and  It  appearo  that  the  motion  was  oTerml- 
ed  and  that  defendant  esKpted  to  the  rul- 
ing. Appellant  omtaida  and  offers  a  supple- 
moktal  abstract  in  support  of  Uie  dalm  Hiat 
all  theee  things  are  shown  In  the  tdll  of  ex- 
ceptions filed  in  the  drcoit  court,  and  there- 
fore that  tbe  matters  of  exception  referred 
to  In  tbe  motion  for  a  new  trial  were  duly 
preserved. 

(1]  We  inftor  that  tbcse  omteslons  from  the 
original  abstract  were  doe  to  Inadvertence 
of  connset  for  appellant,  who  i^ced  nnder 
the  head  of  record  entries  things  that  should 
have  gom  into  the  abstract  of  the  bill  of 
exceptions.  Should  we  allow  the  amendment 
to  be  made,  tbe  errors  assigned  by  appellant 
wonM  appear  as  bdng  pn^ttly  preserved  in 
the  record,  and  the  qnestlon  for  determina- 
tion is  whether  tiie  rules  of  ivocedure  ap- 
pllcable  to  cases  of  this  character  will  per- 
mit the  amendment  under  the  drcnmstances 
disclosed.  It  is  held  bj  the  Buineme  Court 
in  Hays  v.  Foos.  228  Ha  421,  122  a  W. 
1038:  "It  has  long  been  ruled  that  the  biU 
of  exceptions  is  the  place  wherein  an  acep- 
tion  to  the  action  of  the  court  In  overruling 
a  motion  for  new  trial  should  be  lodged. 
Such  an  exception  bas  no  place  in  tbe  rec- 
ord  proper.  The  record  proper  most  Show 
the  filing  of  the  motion,  and  the  action  of 
the  court  tiiereon;  bnt,  if  an  exception  to 
the  action  of  tbe  court  is  to  be  taken,  it 
must  be  preserved  in  the  bill  of  exceptions, 
and  in  abstracting  each  bill  of  exceptions 
the  fact  that  tbe  exception  has  been  preserv- 
ed must  appear.** 

[1]  Further  It  Is  held  that  thoi^  connsd 
briefed  and  axgaeA  the  case  on  Its  merits 
and  the.  Kspondent  at  no  time  raised  the 
question  of  the  snfBdency  of  the  abstract, 
tbe  court,  nevertheless,  would  scan  the  rec- 
ord to  ascertain  if  It  were  in  proper  shap^ 
and,  discovering  the  fotal  omission,  would 
refuse  to  consider  the  bill  of  exceptions  and 
would  affirm  the  ]ndgm«it;  no  error  appear- 
ing on  the  ftoe  of  the  record  proper.  To  the 
same  effect  is  the  later  decision  of  that 
oourt  in  HutBon  v.  Allen,  288  Mo.  646,  189 
8.  W.  121,  wherein  It  is  said:  *^he  fiict  that 
tbe  point  is  not  made  by  opposing  counsel 
does  not  eetop  this  court  from  enforcing  the 
rules  whtdi  It  has  adopted  for  tbe  purpose 
of  tedlltatlng  tike  transaction  ct  Its  business. 
Hays  V.  FOos,  223  Mo.  loc  dt  428,  122  8. 
W.  1038.  The  power  to  make  rules  govern- 
ing its  procedure  is  lodged  bf  the  statuttf 
(sectSoB  2048;  B.  8.  1900)  In  the  courts  and 


neither  counsel  for  appellant,  ncff  for  re- 
spondent, nor  both,  cut  annul,  tacitly  or  otti- 
erwlse,  the  rules  which  the  court  has  found 
It  necessary  to  adopt  in  order  to  insure  or- 
derly procedure  In  the  disposition  of  cases." 

[I]  As  we  understand  these  decisions,  we 
cannot  resort  to  the  abstract  of  the  record 
proper  fer  facts  that  should  appear  In  tbe 
abstract  of  the  bill  of  uceptions,  and,  in 
cases  where  such  vital  facts  as  those  under 
consideration  are  omitted  from  their  prop- 
er place,  the  case  must  be  treated  on  appeal 
as  though  such  fkcts  were  umexlstent  And 
further  the  rule  is  announced  and  ai^Hled 
In  clear  and  unmistakable  terms  that,  when 
a  cause  Is  salrndtted  by  the  parties  on  a  de- 
fective abstract,  tbe  fact  tbat  the  zess>ondent 
Is  satisfied  with  the  record  Is  ImmaterlaL 
In  other  words,  the  rei^ondent  cannot  by 
waiver  make  good  that  wfalcb  aKwars  bad 
on  Its  face.  The  writer  thinks  this  is  an  un- 
necessarily harsh  and  severe  erposltion  of 
the  rules  of  procedure.  It  would  seem  tiiat 
where  essential  facts  are  shown  in  tbe  ab- 
stract but  In  the  wrong  place,  and  the  re- 
spondent Is  satisfied,  tbe  ends  of  adjective 
law  have  been  served,  and  the  appelate 
court  should  consider  tbe  case  on  its  nwits 
and  not  search  the  record  for  mere  formal 
errors. 

The  St  Louis  Court  of  Aiveals  say,  in 
HemphiU  t.  MorcSiouse,  IflS  Bio.  App.  568,. 
142  8.  W.  817:  "This  court  Is  without  pow- 
er, by  its  rules,  to  dispense  with  statutory 
requlTffluents  In  matters  <tf  anneal,  bill  of 
exceptions,  and  abstracts;  but  It  is  wltldn 
its  right  in  endeavoring  to  see  that  tbe  ab- 
stract is  a  c<»rrect  summary  of  what  tran- 
sidred  and  Is  duly  iHreaerved,  and  that  cases 
presraited  for  det^mlnation  are  not  thrown 
oat  of  oourt  when  the  detects  in  the  recordr 
as  brought  up^  are  of  such  a  <3iaracter  that 
tiiey  can  be  amended."  The  wAtec  approves 
that  statement;  but,  since  It  anieus  to  ns 
to  be  In  conflict  with  the  decisions  of  the 
Supreme  Court  to  which  we  have  referred, 
we  must  apply  the  rule  of  those  decl^ons. 
Had  respondent  failed  to  file  the  belated  mo- 
tion to  affirm,  it  would  have  been  our  duty 
to  examine  the  record  to  see  that  the  rules 
relating  to  abstracts  bad  been  satisfied,  and, 
finding  the  record  defective  in  the  particu- 
lars noted,  it  would  have  been  our  duty  to 
Ignore  Issues  based  on  mattos  of  exception 
and  to  decide  the  case  oa  the  record  iwoper 
wlthont  regard  to  the  question  of  wbetiier 
the  defects  were  such  as  might  have  been 
cured  by  a  timely  amendment.  Certainly 
re^ndoit  did  not  weaken  her  position  or 
waive  any  rii^t  by  filing  her  motion  to  af- 
firm. Nor  did  ani^lant  better  Its  iKwltlon 
by  offering  to  amend  the  abstract  after  the 
cause  had  been  submitted  and  Its  adversary 
had  attacked  the  abstract 

Furthermore,  more  inadvertence  Is  not  rec- 
ognised by  the  Supreme  Court  as  a  good  cs- 
cuse  for  an  oBei  to  amend  made  imder  sudi 
dxenmstanoai.  See  Harding  t.  BedoU,  202 
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Uo.  620^  100  S.  W.  6B8,  where  It  U  nld: 
*  *  If  Ant  ftny  naeoa  tbe  oriflliuil 
(abBtracQ  la  so  Ctnltr  In  etatliis  material 
matten  of  tecord  as  to  antborlze  On  nu- 
talulng  of.  snggeBtlon  to  dismiss  the  appeal 
or  writ  of  error,  no  leave  Bbonld  be  granted 
atbet  tbe  opposite  party  baa  serred  bla  brief 
or  otlier  writing  callli«  attoitton  to  Hm  de- 
fects. To  bold  ottierwlBe  woald,  as  7adge 
Chmtt  practlcaUT  mya,  place  a  iranlnm  up- 
on negligence  In  tbe  ^eparatlao  at  ab- 
stracts." 

We  cannot  allow  tbe  snnptemental  ab- 
straot  to  be  filed,  and,  finding  no  error  as- 
signed by  ajqpellant  tbat  we  can  consider,  tt 
becomes  our  dnty  to  afBxm  the  Jndgmoit  It 
is  BO  ordered ;  but,  as  onr  condnslon  Is  In 
ctmfllct  with  tbe  decision  of  tbe  St  Lools 
Oomt  ta  Appeals  in  HempbUl  t.  Mor^nse, 
supra,  we  shall  certify  the  cause  to  tbe  fiu- 
prane  Court  All  concur. 


COMMBRCB  mUST  GO.  t.  WHITIB  et  aL 

(Kansu  Olty  Oonrt  of  Appeals.  MlaaouTL 
Mardi  8,  IBia) 

1.  Chattel  Hoktqaoss     281*)  —  Fobeclo- 
sdbs — b3eqeitbbs. 

Where,  In  a  suit  to  foreclose  a  chattel 
mortgage  ^veu  to  secure  a  note,  It  appeared 
that  property  had  been  Bold  to  a  third  per- 
son who  WIS  insolTent,  and  who  was  wasting  It 
to  the  destmctitHi  of  the  lien,  plaihtiff  was 
«ntitled  to  tbe  appointment  of  a  receiver  for  the 
property  pendente  lite. 

[Ed.  Note.— For  other  cases,  see  Chattel 
Mortgagee.  Gent.  Dig.  {  629;  Dec.  Dig.  I  281.*] 

2.  Chattel  Moetoaobs  ({  281*)  —  Tdsbclo- 

6DBB— BECEIVESS— REUSDT  AT  IiAW. 

In  a  suit  to  foreclose  a  chattel  mortgage, 
plaintiff's  right  to  a  receiver  to  prevent  a  wast- 
ing of  tbe  property  by  a  third  person  in  posses- 
sion, who  was  insolvent,  was  not  affected  oy  the 
solvency  or  InsolTencT  of  the  debtor. 

[Ed.  Note.— For  other  cases,  tee  Chattd 
Mortgages,  Cent  Dig.  I  629 ;  Dec  Dig.  S  281.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; E.  B.  Porterfield,  Judge. 

Action  by  the  Commerce  Trust  Company 
against  L.  M.  Wblte  and  others.  From  an 
order  appointing  a  receiver  In  a  suit  for  the 
foreclosure  of  a  chattel  mortgage  defendant 
Borkbardt  appeals.  Affirmed. 

Wm.  B.  Yoder,  H.  H.  McClner,  and  C  H. 
Nearing,  all  of  Kansas  City,  for  appellant 
Boblnson,  Ckwdrlcb  &  Boblnson,  of  Kansas 
01t7,  for  respondent 

EI/USON,  J.  Defendants,  other  than  Burk- 
hardt  executed  a  chattel  mortgage  to  plain- 
tier  on  a  livery  stable  stock  to  secure  a  note 
for  $3,000.  They  afterwards  sold  tbe  stock 
to  def»dant  Burkbardt  and  delivered  pos- 
session to  blm.  Burkhardt  refused  to  deliver 
the  property  to  plaintiff,  and  disputed  the 
validity  of  its  lien.  Thereupon  plalntUf  In- 
stituted this  action,  which  is  stated  in  two 


counts.  Tbe  first  se^  a  judgment  on  the 
note,  and  tbe  second  sets  up  the  diattel 
mortgage,  the  sale  to  Burklurdt  his  promise 
to  pay  tl^  note^  and  hie  failure  to  do  so,  and 
hlB  subsequent  denial  of  tbe  mortgage  Hen. 
It  ia  fnrtho-  alleged  th«^  tbat  tbe  proper- 
ty Is  Inadequate  to  secure  the  full  amount  of 
the  notei  and  that  It  ia  (tf  a  perishable  nature^ 
d^redatlng  In  value;  tbat  Burkhardt  had 
already  disposed  of  a  part  of  the  property, 
and  that  the  remainder  will  he  so  used  by 
him  aa  to  become  valueless,  but  during  sndi 
use  he  will  be  appropriating  the  Income  or 
profits ;  that  a  Judgment  had  ben  rendered 
against  him,  on  which  Uw  plalntUf  was  about 
to  have  execution  Issued  and  levied  upon  tbe 
mortgaged  pmpertj ;  tbat  tbe  property  wIU 
be  wasted  and  destroyed  unless  a  receiver 
be  appointed  to  take  diarge  of  it;  that 
Burkhardt  is  insolvoit  and.  in  the  event  of 
the  loes  of  the  proper^  throns^  him.  plain- 
tiff would  have  no  adequate  remedy  for  such 
by  an  action  fbr  damai^es.  The  petition  then 
closes  with  a  prayer  for  the  appointment  of 
a  receiver  and  the  foreclosure  of  Its  mort- 
gage Hen.  The  trial  court  granted  the 
prayer  for  tbe  recedver,  and  defendant  Burk- 
hardt alone  thereupon  ai^>ealed  from  that 
order. 

The  Jurisdiction  to  appoint  a  receiver  Is 
first  challenged,  and  then  the  right  to  do  so 
is  questioned.  The  two  objections  may  be 
considered  as  one. 

[1]  Notwithstanding  the  action  In  its  prin- 
cipal aspect  is  one  at  law  to  recover  judg- 
ment on  a  promissory  note,  the  pleading 
shows  the  note  to  be  secured  t>y  a  chattel 
mortgage;  the  property  being  subsequently 
put  Into  the  hands  of  a  third  party,  who  is 
Insolvent  and  wasting  It  to  the  destruction 
of  the  Hen  which  plaintiff  asks  to  be  fore- 
closed. This  was  sufficient  to  call  into  ex- 
istence the  power  of  the  court  to  appoint  a 
receiver.  Tuttle  v.  Blow,  176  Ma  158,  75  S. 
W.  617,  98  Am.  St  Rep.  488;  Glover  v.  In- 
surance Co.,  138  Mo.  408,  40  S-  W.  HO ;  Tut- 
tle V.  Blow,  163  Mo.  625,  63  3.  W.  839.  Thoe 
cases  show  that,  while  a  statute  allows  a 
mortgage  to  be  foreclosed  as  an  action  at 
law,  it  does  not  deprive  circuit  courts  of 
their  equity  powers  In  such  cases,  and.  that 
a  receiver  may  properly  be  ai^>olnted  in  such 
an  action.  Defendant  dtes  us  to  Miller  t. 
Perkins,  154  Mo.  629,  65  S.  W.  874,  wha%  It 
Is  held  that  (in  the  absence  of  stetutory  au- 
thority) a  receiver  cannot  be  appointed  in  an 
ordinary  action  at  law  merely  seeking  a  mon- 
ey judf^ent  But  that  is  not  this  case.  The 
object  of  this  case  is  to  foreclose  a  mortgage 
Uen.  Again  he  cites  from  this  court  Har- 
rison T.  Doyle.  163  Mo.  App.  602,  147  S.  W. 
504.  That  case  merely  decides  tbat  the  stat- 
ute makes  the  ordinary  foredosnre  of  a 
mortgage  a  law  action.  In  support  of  what 
is  there  said.  State  ex  reL  v.  Evans,  176 
Mo.  loc.  dt  316,  75  S.  W.  014,  la  cited;  but 
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by  referraice  to  page  S17  of  176  Mo^  page  915 
of  7S  &  of  that  report,  It  wUl  be  seen 
tbe  court.  In  keeping  -witli  the  cases  first 
above  dted.  reasserts  that  "courts  of  equity 
retain  their  original  Jurisdiction,  and  mort- 
gages are  stUl  foreclosed  through  equity  Ju- 
risprudence." That  is  to  say,  when  a  case 
for  foreclosure  is  of  such  character  as  re- 
quires the  aid  of  equity,  that  aid  may  bUU 
be  bad  in  a  court  of  equity,  notwitbatauding 
the  statute  making  tbe  ordinary  foreclosure 
proceedDUtg  an  action  at  law.  In  ttila  case 
facts  are  alleged  In  tbe  petition  calling  for 
tbe  Interpo^tlon  ot  equity  jrawer  to  save  lien 
property  from  deatnuitlon  by  taking  It  out 
of  tbe  bands  of  the  destroyer. 

[t]  Anotber  soggestlon  la  that  plaintiff  Is 
not  entlUed  to  lelltf  In  equity,  for  tbe  rea- 
son that  be  has  a  complete  remedy  at  law. 
Tbe  ground  of  tbla  asaertlra  Is  that  the 
makers  of  the  note  secured  by  the  mortgage 
are  not  ahown  to  be  Inaolven^  and  that  It 
nmst  be  amuned  tbey  are  solvent  and  could 
be  oompdled  to  pay  tbe  note.  We  do  not  see 
that  MOcSi  snggaatloa  la  relevant.  Tlie  qnes- 
tion  here  relates  to  the  security  which  has 
bem  cnnveyed  to  plaintiff.  If  a  creditor  has 
a  rlgtit  to  a  aecnrltr,  be  baa  a  r^t  to  the 
aid  of  equity*  U  need  be^  to  {ffeserve  that 
eecnrity.  The  solvency  or  insolvency  of  tbe 
d^>tor  does  not  affect  tbe  questlcm. 

We  think  tbe  caae-made  Jurtlfled  tbe  ml- 
Inga  and  conclnslon  ot  tbe  trial  court,  and 
hence  affirm  tbe  Judgment  All  concur. 


TIFFANY  T.  TIMES  BQUASB  AUTOMO 
BILD  CO. 

(Kamas  Otty  Oourt  of  Appeals.  MisBonri. 
Ifareh  8.  191B.) 

1,  Saus  (i  119*)— REBciaaxoH  bt  Buteb— 

FSAUD. 

The  buyer  of  a  secondhand  automobile  may 
rescind  the  sale  where  she  knew  nothing  of  the 
qualities  of  the  automobile,  and  so  Informed  the 
seller's  agent,  and  the  agent  represented  the  ma- 
chine to  be  fit  tor  the  purposes  for  which  the 
buyer  wanted  it,  stating  that  it  was  a  flret-class 
car,  and  would  meet  all  of  tbe  requirements 
stated  to  him  by  the  buyer,  and,  on  discovering 
that  the  representations  were  faJse  and  frandu- 
lent  and  the  car  worthless,  the  buyer  tendered 
it  hack  and  demanded  the  money  uie  had  itaid 
therefor. 

[Ed.  Note.— For  other  cases,  see  Sales.  Gent 
Dig.  {293  ;  DM.  Dig.  i  119.*] 

2.  EviDBNCE  (J  434*)  —  Pabol  Evidekcb  Af- 
sxcnHci  Contract  or  Sals— Aduissibilitt. 

That  a  bill  of  sale  of  a  secondhand  automo- 
bile states  that  the  Instrument  constitutes  the 
entire  contract  between  the  parties,  and  that 
no  representationa,  warranties,  or  conditions, 
other  than  those  appearing  ia  the  bill  of  sale, 
shall  be  binding  upon  either'  party,  does  not  pre- 
clude the  buyer,  in  suing  to  rescind  the  pur- 
chase, to  show  fraudulent  representations  hy  Uie 
seller's  agent  that  the  car  was  a  first-class  one, 
and  woofd  meet  all  of  the  requirements  stated 
to  him  by  the  buyer. 

[Ed.  Note— For  other  cases,  see  EMdence, 
Cent.  Dig.  H  aooC-2020 ;  Dec  Dig.  i  4S4.*] 


Appeal  from  Circuit  Court,  Jadwm  Coun- 
ty; Joseph  A.  Guthrie,  Jndge. 

Action  by  Ina  Tiffany  against  the  Times 
Square  Aulomobile  Company.  Judgment  for 
plaintU^  and  defendant  annals.   Affirmed.  • 

Beed  ft  Harvey,  of  mmsas  City,  for  awel- 
lant  John  C  Stearns  and  C  F.  Mead,  both 
of  Kansas  City,  for  respondent 

ELLISON,  J.  Defendant  was  a  retail 
dealer  In  automobiles  and  sold  one  to  plain- 
tiff for  ¥850.  Plaintiff  claims  that  her  pur- 
chase was  induced  by  the  fraud  and  deceit 
practiced  upon  her  by  defendant's  agent,  and 
that,  as  soon  as  she  discovered  tbe  fraud,  she 
offered  to  rescind  and  tendered  the  machine 
back  and  demanded  the  return  of  the  pur- 
chase money.  On  defendant's  refusal  to  re- 
scind, she  instituted  this  action  for  the  pur- 
chase price,  setting  up  the  fraud  she  claims 
was  perpetrated  upon  her.  She  recovered 
judgment  in  the  trial  court 

[1  ]  The  evidence  shows  that  plaintiff  knew 
nothing  of  the  qualitira  of  an  automobile, 
and  that  she  so  informed  defendant's  agent 
and  told  him  the  use  she  wanted  to  make  of 
the  machine  she  should  purchase,  and  that 
she  would  have  to  depend  on  him  to  famish 
her  what  she  desired.  It  farther  shows  tliat 
the  agent  represented  the  machine  to  be  fit 
for  the  purposes  for  which  plaintiff  wanted 
it;  that  It  was  a  first-class  car  and  would 
meet  all  of  the  requirements  stated  to  him 
by  plaintiff;  that  plaintiff  then  bought  and 
paid  for  the  car;  that  defendant's  represen- 
tations were  false  and  fraudulent,  the  car  be- 
ing worthless;  and  that  upon  discovering 
the  fraud,  she  t^dercd  it  back  and  demand- 
ed the  money  she  had  paid. 

[2]  The  foregoing  facts  will  Justify  the 
Judgment  and  lead  to  an  affirmance  (Cahn  v. 
Reid,  IS  Mo.  App.  loc.  dt  126,  130),  unless 
prevfflited  by  the  following  additional  con- 
sideration, which  Is  the  defense  relied  t^>on 
by  defendant:  At  the  time  of  the  purchase, 
defendant  executed  a  bill  of  sale  In  these 
words:  "1  secondhand  Boyal  Toart|f  car  with 
new  top  and  wind  shield,  6  lamps,  bom,  and 
gwerator,  (SCO" — to  which  was  appended  the 
following  written  contract  signed  by  both 
parties,  viz. :  "This  instrument  indicates  this 
property  purchased  from  the  Times  Square 
Automobile  Company  by  the  undersigned 
vendee.  It  is  the  complete  and  entire  con- 
tract between  the  parties,  and  no  representa- 
tions, warranties,  or  conditioDs  other  than 
those  appearing  hereon  will  be  binding  up<Hi 
either  party.  Delivery  of  the  property  above 
described  is  hereby  acknowledged  to  have 
been  made  to  the  undersigned  vendee  at  tbe 
place  of  business  of  said  Times  dqaare  Au- 
tomobile Company." 

Defmdant  Insists  that  the  evidence  receiv- 
ed by  the  court  as  to  the  purchase  and  of 
the  fraudulent  representaUons  was  in  vi<^- 
tl«k  of  the  fundamental  rule  tbat  parol  evl- 
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win  not  be  recelTed  to  nry,  alter,  or 
add  to  tbe  terms  of  a  written  contract,  dt- 
ing  Jofanston  v.  Insurance  Co^  93  Mo.  Ai>p. 
580,  689,  081.  Och  t.  Railway  Co.,  130  Mo. 
27.  43,  31  S.  W.  962,  36  Lu  B.  A.  442,  and 
Crim  V.  Crim,  162  Mo.  644,  653,  63  S.  W. 
489,  64  L.  K.  A.  602,  86  Am.  St.  Rep.  621. 

We  tbink  the  rule  thus  invoked  does  not 
apply  to  the  case  made  by  plaintiff.  She 
has  not  added  to  or  raried  the  terms  of  the 
contract  Nor  does  she  ctaage,  nor  did  she 
^rore^  that  there  was  any  frand  In  getting 
her  to  sign  the  paper;  nor  does  she  desire 
to  vary  Its  terms.  She  knew  Its  terms  and 
that  she  was  signing  it  The  fraud  was  In 
the  representations  of  tbe  character  of  the 
machine — a  matter  foreign  to  the  writing. 
In  Elgin  Jewelry  Go.  v.  Wlthaup  &  Co.,  118  Mo. 
App.  126. 132,  04  S.  W.  672,  674,  the  St  Louis 
Court  of  Appeals,  per  Goode,  3.,  said:  "We 
do  not  understand  the  law  to  exclude  oral 
evidence  that  the  purdtase  of  personal  prop- 
arty  waa  Induced  by  fraudulent  representa- 
tions regarding  Ita  quality  in  actions  for  the 
price,  even  If  there  waa  a  writtoi  order  or 
UU  of  sale.  In  an  action  on  the  contract,  or 
some  warranty  of  i^  for  damagea  for  a 
breach,  this  might  be  the  rule.  But  where 
the  sate  was  resdnded  for  frand.  and  tbe 
resdaston  Is  interposed  as  a  defense  to  an 
action  for  the  price,  testimony  Is  received  in 
proof  of  the  fraud."  Oliat  atatitnient  was 
ad(n>ted  by  this  court  in  Equitable  Mfg.  Co. 
T.  Wafnl,  181  Mo.  App.  211.  110  S.  W.  1102. 

The  words  of  the  contract  have  fnll  force 
and  application  aa  to  representationfl.  war- 
ranties and  conditions  culminating  in  a  sale. 
But  they  do  not  mean  that  fraud  should  not 
be  inquired  Into.  One's  written  contrad  may 
be  such  as  to  show  that  fraud,  as  known  to 
the  law,  has  not  been  committed;  but  we 
think  it  would  not  be  permissible  for  a  par* 
ty  to  make  a  binding  contract  that  his  frand 
shall  not  be  shown  any  more  than  It  would 
ttiat  bis  crime  should  be  closed  from  view 
the  tmns  of  a  written  paper. 

The  Judgment  la  afilrmed.   All  concur. 


STERLING  SILVER  MFG.  GO.  T.  WOR- 
RELL. 

(8t  Louis  Court  of  Appeals.  Miasoori.  Mardi 
1,  1813.   Reheariog  Denied 
March  15,  1913.) 

SAI.S6  (f  126*)— Rbsoissioit— Estoppel. 

Delay  by  a  buyer  of  silverware  (or  nearly 
■Iz  weeks  in  repudiating  tbe  sale,  on  the  groand 
that  tbe  goods  did  not  come  np  to  the  sample, 
was  unreasonable,  enUtlinc  the  seller  to  recov- 
er the  price  and  Interest,  especially  since  the- 
buyer  did  not  return  the  goods  in  the  condition 
in  which  they  were  when  received, 

[Ed.  Note.— Kor  other  cases,  see  Sales,  Gent 
Dig.  SS  313-317:  Dec.  Dig.  |  126.»] 

Appeal  from  Circuit  Court  Audrain  Coun- 
ty; Jaa.  D.  Bamett  Judge. 


Action  by  the  Sterling  Silver  Mannfactnr- 
ing  Company  against  R.  D.  WorrelL  Jndf* 
ment  for  defendant, .  and  plaintiff  appeals^ 

Reversed  and  remanded. 

Fry  &  Bodgers,  of  Mexico,  Mo.,  for  Appti- 
lant  F.  B.  Jease,  of  Mexico,  Ma,  for  re- 
spondent 

REYNOU)S,  P.  J.  Plaintiffs,  a  partner- 
ship doing  business  under  the  tirm  name  of 
Sterling  Silver  Manufacturing  Conqtany. 
brought  this  action  to  recover  the  contract 
price  of  $128.62  for  various  artides  of  aUvor- 
ware  sold  and  delivered  to  defendant  the 
paymoit  for  which,  It  la  averred,  was  re- 
fnaed.  Plaintiffs'  place  of  bualnesa  is  at  tbe 
dty  of  Providence,  In  tbe  state  of  Bbode  la- 
land.  Defendant  carries  on  the  business  of 
a  Jewelor  and  dealer  in  silverware  at  tbe  dty 
of  Maxloo,  this  statft  The  contract  of  aale 
waa  made  on  March  4,  1910.  the  gooda  to  be 
shipped  May  let  of  that  year,  defendant  de- 
siring than  tor  bia  June  trad&  Tliey  wwe 
sbbfped  by  express  to  deimdant  ftom  Prorl- 
dence  on  the  28th  of  ^rll,  1910,  and  reached 
Mexico  in  due  course  a  few  days  thereafter. 
A  few  days  hefwe  June  14th,  defWidant  ship- 
ped aU  of  them  hack  to  plalntlflb,  with  the 
ensqttkm  of  a  oeam  ladle,  two  bread  knlTea 
and  one  "i^e  server,"  tbe  teatinHmy  of  idaln- 
tiffa  being  to  the  effect  that  when  the  goods 
arrived  at  Piovidatoe  the  bandlea  of  four 
ladles  had  been  bent  and  the  handlee  were 
loose  on  a  Uiree-plece  carving  set;  otherwise 
they  were  In  good  order,  except  tamlahed 
from  standing.  When  originally  shipped  to 
defendant  a  part  of  the  goods  were  in  d^ity- 
flve  cardboard  boxes,  the  remaining  goods  be- 
ing in  Kdls  or  wraj^ed  in  tissue  paper,  and 
with  the  elghty-flve  "inside  boxes"  were  plac- 
ed in  what  are  designated  "outride  boxes." 
There  were  about  three  hundred  and  twenty 
of  these  pieces  in  these  outside  boxes  bat 
not  in  the  Inside  boxes.  The  whole  ship- 
ment was  inclosed  in  two  shipping  cases. 
None  of  these  inside  boxes  were  marked. 
The  outside  boiee  were  marked  in  lead  pen- 
cil. When  the  goods  were  returned  by  de- 
fendant they  were  twenty-one  outside  boxes 
short;  all  of  the  outside  boxes  had  beak 
marked  in  Ink  with  the  selling  numbers  of 
defendant;  every  box  returned  bad  been 
marked.  No  letter  or  communication  of  any 
kind  was  sent  by  defendant  to  plaintiffs  con- 
cerning this  reshipment,  and  the  first  knowl- 
edge plaintiffs  had  of  It  was  from  tbe  ex- 
press company  at  Providence,  about  June 
14th.  that  these  two  packages  hsd  arrived 
addressed  to  plaintiffs.  On  the  14th  of  Jime, 
1810,  plaintiffs  wrote  defendant  that  they  had 
Just  been  advised  by  the  express  company 
that  he  had  sent  them  the  two  paduiges  and 
that  as  they  had  not  received  any  communi- 
cation from  him.  asked  him  to  let  them  know 
at  once  his  Instructions  In  regard  to  these 
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packagea,  Tb^  fnrtber  wrote  In  thla  letter, 
tliat  tbelr  repreeentatlTe  bad  taken  au  order 
from  defendant  some  time  before  for  these 
goods,  wbij:b  plalntUEs  bad  sblpped  to  defend- 
ant on  tbe  28tb  of  April,  in  fact  two  montbs 
before,  and  tbe  letter  proceeds:  "If  you  have 
retamed  tbeae  goods  now,  we  cannot  see  any 
reason  for  such  an  action.    Kindly  let  us 
know  In  regard  to  this  by  retom  mall,  as 
otherwise  we  aball  iustmct  tbe  express  com- 
pany to  hold  these  goods  subject  to  your  fur- 
ther orders."  Receiving  no  reply  to  this,  on 
July  fith  plalntUTs  again  wrote  defendant  re- 
ferring to  their  letter  of  June  14th  and  say- 
ing that  tbey  herewith  again  ask  defendant 
to  let  them  know  what  be  wishes  plaintiffs  to 
do  In  regard  to  these  padtagea.   They  fur- 
ther notified  defendant  that  the  account  was 
now  due  and  unless  they  received  a  remit- 
tance in  settlement  of  It  tbey  would  be  oblig- 
ed to  place  the  claim  for  collection.  Receiv- 
ing no  rqdy  to  this  letter  of  July  6th,  idaln- 
tur  B  avdn  wrote  to  defendant  on  the  2nd  of 
Attgnst,  Indoainc  a  statement  of  the  acconnt 
and  saying  that  tbey  trusted  defendant  would 
favor  them  by  return  mail  with  hia  check  for 
$128.82.   The  letter  further  states  that  not 
having  any  reply  to  their  lettna  of  June  14th> 
and  July  6th,  plaintiffs  again  nak  defendant 
for  inttmctlons  In  regard  to  what  be  wishes 
tbem  to  do  with  the  goods  be  had  soit  them : 
in  June  after  having  had  tbe  same  In  his 
possession  about  dx  weeks.   Pl«intifb  fur- 
ther wrote  In  this  lettra  that  as  the  order 
was  placed  and  a  duplicate  of  it  given  by 
their  salesman  to  defendant,  which  was  re- 
tained by  faim  at  tbe  time,  plaintiffs  are  at  a 
loss  to  understand  his  action.  "Tbe  more  so 
as  we  expected  at  least  tbe  courtesy  to  re- 
ceive a  reply  to  either  of  our  two  letters  of 
June  14tb  and  July  6th."   Tbey  further  ad- 
vised defendant  that  in  checking  off  tbe 
goods  he  had  sent  back  tbey  found  that  be 
bad  returned  all  except  two  bread  knives,  a 
pie  server  and  a  cream  ladle,  and  that  most 
of  the  boxes  bad  been  marked  by  defendant 
in  ink  with  numbers  and  selling  marks. 
They  farther  Aotiiled  defendant  In  this  letter 
that  the  contents  of  the  two  packages  were 
BtlU  at  bis  disposal  and  unless  they  heard 
from  him  by  return  mail  what  be  wished 
tbem  to  do  with  these  goods,  tbey  would  be 
compelled  to  return  the  two  packages  to  blm 
by  express  and  put  thdr  claim  hi  course  of 
collection. 

On  the  6tb  of  August  defendant  wrote 
plaintiffs,  in  substance,  as  follows:  That  be 
did  not  feel  that  a  bouse  that  would  send  out 
tbe  class  of  goods  that  plaintiffs  had  sent  him 
was  entitled  to  receive  a  reply  to  their  let- 
ters; that  tbe  goods  were  not  opened  until 
about  a  month  after  their  receipt;  that  tbe 
articles  referred  to  in  plaintiffs'  letter  of  Au- 
gust 2nd  to  htm,  were  sold  before  bis  atten- 
tion had  been  called  to  the  fact  that  the 
goods  wwe  too  flimsy  for  use.  "There  is  ac- 
tually no  temper  in  them  at  aU."   It  la  far- 


ther stated  In  this  letter  of  defendant  that 
when  he  bouglit  tbe  goods  it  was  upon  the 
representation  that  they  were  made  right, 
and  that  no  Jeweler  "with  any  reputation 
could  afford  to  sell  tbe  goods  you  sent  us"; 
that  be  was  willing  to  pay  for  the  goods  he 
had  sol^  less  exinress  charges,  and  he  In- 
closed eighty-three  cents  In  a  money  order 
as  tbe  amount  due  plaintiffs.  On  August 
16th  plaintiffs  returned  these  elgbty-tbree 
cents,  refusing  to  receive  It  as  covering  the 
amount  due  them,  reiterating  that  the  goods 
were  according  to  sample  and  that  as  defend- 
ant bad  accepted  them,  had  marked  than 
with  cost  prices  <m  nearly  every  box,  and 
hod  retained  tbcan  for  some  tlmei  as  he  him- 
self bad  admitted,  plaintiffs  saw  no  reason 
why  tbey  should  accept  the  goods  bade  for 
credit,  or  credit  him  with  tbem,  and  Insisted 
up(m  dtfendant  paying  the  amount  in  full. 
Tbe  letter  furtlier  stated  that  plalntlffli  were 
holding  the  goods  subject  to  defendant's  or- 
der and  would  forward  tbem  by  express  as 
he  might  direct,  unless  dtfendant  gave  tliem 
different  Instructions  on  or  before  August 
26th.  No  reply  was  made  to  this  letter  and 
the  account  was  not  paid. 

In  the  answer  which  defendant  interposed, 
after  a  general  denial,  it  Is  set  op  that  a  rep- 
resentative of  plaintiffs  bad  come  to  tbe  de- 
fendant's store,  exhibited  a  line  of  samples 
of  sterling  silver  goods  and  solicited  defend- 
ant to  give  blm  an  ord«r  for  a  hill  of  goods 
and  silverware ;  that  plalntUEs'  agent  repre- 
sented the  goods  would  be  of  the  same  qual- 
ity and  workmanship  as  tbe  sample  he  ex- 
hibited and  would  be  first-class  in  every  par- 
ticular and  if  they  were  not  entirely  satis- 
factory, defendant,  on  tbe  discovery  of  that 
fact,  was  to  return  tbe  goods  to  plaintiffs; 
that  relying  on  these  representations  defend- 
ant ordered  the  blU  of  goods  on  the  distinct 
understanding  and  agreement  that  they  were 
to  be  returned  to  plaintiffs  if  they  were  not 
satisfactory;  that  the  goods  were  shipped  to 
him  about  the  Ist  of  May,  and  soon  after 
they  were  unpacked  defendant's  attention 
was  called  to  the  quality  of  the  goods  and  he  ' 
discovered  that  they  were  not  first-class  and 
were  not  properly  tempered,  were  not  temper- 
ed at  all  and  would  easily  bend  and  were  too 
soft  to  be  used  for  the  purposes  for  which 
they  were  Intended;  were  not  satisfactory  and 
were  not  of  the  quall^  of  the  samples  of  the 
goods  shown  defendant  by  plalutitFs*  agent; 
that  defendant,  "before  any  of  tbe  said  goods 
were  put  in  bis  showcases  returned  all  of 
said  goods"  to  plalntlflto,  with  the  exception 
of  a  cream  ladle,  of  the  value  of  sixty-three 
cents,  two  bread  knives,  of  the  value  of  f  1.60 
each,  "which  three  articles  had  been  sold  to 
Arsons  unknown  to  defendant,  by  his  sl- 
ants and  employes  before  the  attention  of 
the  defendant  had  been  called  to  the  defec* 
tive  quality  of  said  goods,  but  that  the  de- 
fendant paid  to  the  said  Sterling  Silver  Man- 
ufacturing Company  $3.63,  which  was  tbs 
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cost  of  tbe  aald  tbree  articles  be-wu  unable 
to  retnni  to  said  comiutiiy,  said  payment  be- 
ing made  by  defendant  Dtifbag  ^2JB0  ^ress 
on  said  goods  for  said  company  axui  elghty- 
tbree  cents  In  caab."  For  fnrtber  answer  de- 
fendant pleaded  a  connterdalm.  As  no  erl- 
denoe  was  glren  nnder  tbls  and  It  vnw  takm 
from  the  jury  In  an  Instroctlon  given  by  tbe 
court.  It  Is  not  necessary  to  set  tbls  ont 

PlalntUb  Introduced  evidence  to  tbe  eCFeet 
that  tbe  goods  were  of  ttie  Idnd  contracted 
for  and  also  Introduced  tbe  correspondence 
to  whlcl^  we  have  referred,  the  whole  mat- 
ter, apart  from  tbe  orUrhial  sale  by  plaintiffs* 
agent,  and  as  to  wlildi  tboe  Is  no  dispute, 
being  obtained  in  these  letters.  On  bis  part 
defendant  introduced  testimony  trading  to 
show  that  the  articles  received  were  not  of 
tbe  kind  represoited  when  be  made  the  pur- 
chase or  gave  the  order. 

At  the  close  of  the  testimony  plalutUb 
asked  the  court  to  give  to  the  Jury  nine  In- 
structions, many  of  which  were  refused  as 
asked  and  after  being  changed  by  the  court 
were  given.  The  others  were  entirely  re- 
fused. The  principal  change  made  by  tbe 
court  In  tbe  instructions  asked  by  plaintltfa 
was  in  striking  ont  ttiat  part  of  tbe  instruc- 
tions which  held  that  it  was  the  duty  of  de- 
fendant, when  he  received  tbe  goods,  to  act 
promptly  In  making  an  examination  and  to 
give  prompt  notice  to  plaintiffs  that  they  were 
not  up  to  sample.  If  be  found  tbat  was  so, 
and  tbat  It  was  his  duty,  on  receipt  of  the 
goods  "immediately"  to  Inspect  them  and 
give  "immediate  notice"  of  tbe  defects  claim- 
ed to  the  seller,  and  if  the  Jury  found  be  had 
not  done  this  plaintiffs  were  entitled  to  re- 
cover. The  court,  substituting  for  tbe  words 
"Immediately"  and  "promptly,"  the  words 
"within  a  reasonable  time  after  the  arrival 
of  the  goods  at  bis  place  of  business,"  added 
tbls  to  one  Instruction:  "In  aetermining 
ichether  defendant  examined  said  goods  in 
a  reaaondble  time,  and  gave  notice  to  plain- 
tiffs  that  the  good*  were  not  equal  to  the 
samples,  the  /ury  tcill  consider  the  character 
of  the  goods,  the  location  of  plaintifs  and 
defendant  and  all  the  facts  and  circumatano- 
es  in  evidence." 

One  of  tbe  Instructions  asked  by  plaintiffs 
and  refused,  is  to  the  effect  tbat  the  court 
instructs  the  Jury,  as  a  matter  of  law,  tbat 
under  the  evidence  defendant,  "after  receiv- 
ing the  goods  at  bis  store,  did  not  act  with 
tbat  promptness  and  seasonableness  wblcb  the 
law  requires  In  notl^ng  plaintiffs  tbat  he 
would  not  receive  the  goods  on  account  of 
their  not  being  as  good  quality  as  tbe  samples 
shown." 

An  instruction  marked  No.  6,  was  also 
asked  by  plaintiffs,  to  this  effect:  That  de- 
fendant admits  that  he  did  not  return  to 
plaintiffs  the  cream  ladle  and  two  bread 
knives,  and  that  the  cost  price  of  these  ar- 
ticles was  ^.68,  and  the  defendant  remitted 
only  tbe  mm  of  ^bty-three  cents.  "Ion 


are  therrfore  Instructed  that  your  verdict 
will  he  for  plalntUTs  In  this  case.**  The  conrt 
struck  out  from  tbls  instruction  the  words, 
"Hie  conrt,  tberefbre,  Instnieta  yoa  tbat 
your  verdict  will  be  for  the  pialnOgfa  in  this 
case,"  and  added:  "The  court,  therefore,  in- 
structs you  that  your  verdict  will  be  for  the 
plaintiffs  in  this  case,  in  any  event  for  tbe 
value  of  the  goods  retained  by  tbe  defimdant, 
unless  you  find  from  the  evidmoe  defendant 
was  Justifled  In  refusing  to  accept  the  goods 
as  not  equal  in  quality  to  samj^  and  for 
that  reason  entitled  to  charge  freight  or 
express  paid  to  plalntUEs." 

In  the  view  we  take  of  tbe  case.  It  is 
not  necessary  to  set  ont  or  notice  any  otber 
of  the  Instmctlona  which  were  asked,  glvoi 
or  refused  or  the  exHaa  of  the  court  on  them. 

On  eondderatton  of  all  tbe  evidence  tn  the 
case  w«  are  dearly  of  the  opinion  Out  the 
conrt  erred  In  refusing  to  direct  the  Jury, 
as  a  matter  of  law,  that  as  defendant  had 
not  acted  promptly  in  repudiation  of  tbe  con- 
tract and  notification  to  the  plaintiffs  that 
be  had  done  so,  and  had  not  returned  the 
merchandise  In  like  condition  as  when  re- 
ceived, plaintiffs  were  entitled  to  recov»  tbe 
amount  of  the  bill  and  Interest  One  of  the 
best  considered  cases  on  this  matter  is  tbat 
of  Tower  V.  Pauly,  51  Mo.  App.  75.  In 
that  case  Ju^  Thompson,  dting  and  quot- 
ing many  cases,  at  page  86,  quotes  from 
Cobb  V.  Hatfield,  46  N.  Y.  533,  loc.  dt.  537. 
to  the  effect  tbat  "The  law  not  only  requires 
a  disaffirmance  of  a  contract  at  tbe  earlier 
practicable  moment  after  tbe  discovery  of 
tbe  cheat,  but  a  return  of  all  that  has  been 
received  nnder  It,  and  a  restoration  of  the 
otber  part7  to  the  condition  In  which  be 
stood  before  the  contract  was  made."  Fur- 
ther quotation  Is  made  from  Piersou  v. 
Crooks,  110  N.  T.  589,  loa  cit.  551,  22  N.  B. 
349,  352  (12  Am.  St  Kep.  831),  of  this:  "In- 
deed, it  stands  upon  the  most  obvious  jus- 
tice and  equity,  tbat  the  sellw  should  be  ap- 
prised promptly  If  there  is  any  objection  and 
the  vendee  intends  to  reject  tbe  goods,  so 
that  he  may  retake  possession'  or  resell  the 
goods  and  save  himself  as  far  as  practicable, 
from  loss.  But  the  vendee  has  a  reasonable 
time  for  examination  and  to  give  notice,  and 
what  is  a  reasonable  time  Is  usually  a  qaes- 
tlon  of  fact  and  not  of  law,  to  be  determined 
by  the  jury  np<m  all  the  drcamstances,  In- 
dudlng  as  well  tbe  situation  and  liability  of 
Injury  to  the  vendor  from  dday,  as  the  con- 
venience and  necessities  of  the  vendee."  Fol- 
lowing tbls  quotation  Judge  Thompson  notes 
that  some  of  tbe  earlier  cases  afford  prece- 
dents which  Justify  the  conclusion  that  tbe 
delay  In  a  given  case  could  be  bdd  to  be  an 
unreasonable  delay  as  a  matter  of  law.  But 
Judge  Thompson  concludes  that  he  need  not 
extend  precedents  upon  that  question,  for  It 
must  be  conceded  that  eadi  case  must  rest 
lai^ely  upon  its  own  facts.  Applying  the 
facts  there  to  tbe  law  which  be  bad  an- 
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noonced.  Judge  Tbompson,  speakiBK  for  all 
onr  court,  at  page  87,  concludes  that  the  rea- 
sonable time  allowed  the  plaintiff  in  that 
case,  by  the  rule  of  law  already  stated,  was 
such  time  as  might  be  necessary  to  enable 
him,  acting  promptly,  to  ascertain  whether 
the  article  furnished  compiled  with  the  war- 
ranty, and  th&t  as  a  matter  of  law,  the  plain- 
tiff there,  who  was  suing  on  the  breach  of 
the  warranty,  had  not  disapprored  the  sale 
within  a  reasonable  time.  (We  here  call  at- 
tention to  a  misleading  typographical  error 
In  the  published  report  of  Tower  r.  Fauly, 
61  Mo.  App.  At  page  87  and  in  the  tenth 
line  from  the  top  of  tliat  page,  the  clause 
reads,  "acting  properlj/,  to  ascertain,"  etc. 
An  examination  of  the  original  opinion  on  file 
shows  tliat  the  word  "properly"  is  a  typo- 
graphical error,  the  word  In  the  original  opin- 
ion being  "promptly,"  a  word  of  very  differ- 
ent meaning.)  la  a  concurring  opinion  Jndge 
Rombaner,  at  page  91,  states  that  he  con- 
curs In  reTerslng  the  judgment  "on  the 
ground  that  on  the  evidence  the  court  should 
have  declared,  as  a  matter  of  law,  that  plain- 
tiff did  not  exercise  bis  right  of  rescission 
within  a  reasonable  time."  The  decision  of 
our  court  in  Tower  t.  Pauly,  supra,  and  the 
rule  there  announced,  that  as  to  what  ts  a 
reasonable  time  is  generally  a  question  for  the 
Jury,  Is  there,  as  in  many  other  cases,  stated 
to  be  subject  to  the  exception  that  where  the 
time  is  so  long  and  the  delay  in  offering  to 
rescind  so  entirely  without  excuse  or  fair  ex- 
planation, the  courts  will,  as  a  matter  of  lawi 
declare  the  same  unreasonable.  See,  also, 
VIertel  v.  Smith.  65  Mo.  App.  617,  loc.  dt 
620,  a  decision  by  the  Kansas  City  Court  of 
Appeals.  Our  own  court,  in  Metropolitan 
Rubber  Co.  t.  Monarch  Rubber  Co.,  74  Mo. 
App.  266.  at  page  272,  the  opinion  by  Jndge 
Bond,  adheres  to  the  same  rule,  Judge  Bond 
saying:  "It  is  clear  to  us  that  no  fair-mind- 
ed men  could  differ  in  their  Judgment  as  to 
the  nature  of  the  delay  on  the  part  of  the 
defendant  In  inspecting  the  goods  and  notify- 
ing plaintiff  thereof  as  the  ground  of  Its  at- 
tempted rescission,  and  that  for  this  reason 
the  court  should  have  Instructed  the  Jury 
ttiat  plaintiff  was  entitled  to  recover  on  Its 
cause  of  action." 

We  are  referred  to  the  case  of  Althoff  v. 
St.  lioula  Transit  Co.,  2(H  Mo.  166,  at  page 
171,  102  S.  W.  642,  at  page  643,  as  overruling 
all  of  these  cases.  In  that  case  Judge  Fox 
says:  TThe  court  cannot  de<^are  as  a  matter 
of  law,  In  any  given  case,  what  would  he  a 
reasonable  time  within  which  to  make  the 
tender.  That  Is  a  question  of  fact  for  the 
Jury  to  determine  according  to  the  facts 
and  circumstances  of  each  case,  under  the 
guidance  of  proper  instructions  to  be  given 
by  the  court**  We  do  not  understand  that 
this  expression  of  Judge  Fox  Is  any  different 
from  the  observances  made  by  Jndge  Thomp- 
son, Judge  Bombauer  and  Jnoge  Bond  in 
the  cases  above  referred  to;  that  Is  to  say. 


Judge  Fox  la  stating  the  general  rule;  ita 
application,  however,  is  to  be  determined  by 
the  particular  facts  in  each  case.  When  lo 
a  given  case  the  circumstances  of  the  delay 
are  of  such  a  character  that  no  two  reason- 
able minds  can  come  to  a  different  conclu- 
sion on  it  or  arrive  at  any  conclusion  other , 
than  that  It  is  an  unreasonable  delay,  It  Is 
for  the  court  to  declare,  as  a  matter  of  law, 
that  the  delay  was  unreasonable.  It  Is  then 
not  only  within  the  power,  but  It  Is  the  duty 
of  the  trial  court  to  Instruct  the  Jury  to  that 
effect  So  we  have'held  in  the  case  of  Long 
V.  Vending  Machine  Co.,  158  Mo.  App.  662, 
180  S.  W.  810,  and  very  recently  In  Emery 
V.  Boehmer  Shoe  Co.,  161  S.  W.  174.  We 
therefore  hold  that  It  was  error  for  the 
court  not  to  have  given  the  instruction  to 
the  effect  that  the  delay  in  this  case  was  so 
unreasonable  as  to  deprive  defendant  of  his 
excuse;  that  the  failure  to  examine  the 
goods,  notify  the  seller  of  his  complaint  and 
return  the  goods  to  him  promptly  and  within 
due  time  debarred  defendant  of  his  defense. 
That  defendant  did  none  of  these  things 
withiu  due  time  or  within  a  reasonable  time 
under  the  facts  in  this  particular  case,  is 
too  clear  for  any  difference  of  opinion  among 
reasonable  men,  and  so  the  court  should  have 
said  as  a  matter  of  law.  It  Is  true  In  the 
case  at  bar,  and  In  this  It  differs  from  the 
Emery  Case,  that  defendant  did  not  stand 
on  a  general  denial  in  his  answer  but  set  up 
bis  defense  aa  to  reasons  for  bis  refusing  to 
retain  the  goods  and  returning  them  to  plain- 
tiffs. However  valid  that  defense  may  be, 
defendant  is  precluded  from  making  it  here 
and  in  this  action  by  his  unreasonable  de- 
lay. This  coDclualon  we  have  arrived  at 
renders  it  unnecessary  to  notice  the  other 
instructions. 

The  Ju^Unnent  of  the  drcnlt  oonrt  most  be 
revived.  It  la  so  ordered,  and  tbo  caoae  re- 
manded, wltb  directlona  to  that  court  to  en- 
ter up  Judgment  for  idalntlfls  for  the  amoant 
of  the  aoconnt  and,  aacotalning  the  amonnt 
of  interest  due  on  it  from  the  date  of  the 
filing  of  the  action,  at  the  rate  of  six  per 
cent  per  ammiD,  add  that  to  the  prlndiMl 
sum. 

NOBTONI  and  ALLIEN,  33.,  concur. 


TROLL  T.  PKDDBNTIAL  INS.  GO.  07 
AMERICA. 

(St  Louis  Court  of  Appeals.  Hlssonri.  March 
1,  1913.    Rehearinit:  Denied 
March  16,  lOlS.) 

1.  Afpkax  a»o  Ebrob  (i  066*)— Revibw— 

DiSCBETION  of  CoUBT. 

The  granting  of  a  continuance  Is  entirely 
In  the  discretion  of  the  trial  court,  unless  such 
discretion  is  not  reasonably  exercised. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  f  3837;  Dec  IHg.  S  003.*] 
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2.  ConriirnANCE  (i  10*)  —  Dibcbbtxoit  of 
Court— DiuGEiTcE. 

A  refusal  to  grant  a  coDtiniiaDce  on  ac- 
count of  the  pendency  of  another  proceeding  is 
not  an  abuse  of  dlscretioa,  where  the  appbca- 
tion  for  continuance  fails  to  aver  diligence  on 
the  part  of  the  party  applying  for  the  contin- 
uance, and  no  proof  is  offered  to  show  soch 
diligence. 

[Ed.  Note^For  other  cases,  seo  Gootinu- 
anc^  Gent  Dig.  ||  2&-32,  34;   Dee.  Dig.  | 

8.  AfPKAX,  AKD  Ebbob  (|  868*)— Gbouitds  vqb 

BBVEBaAZi--FAILUBB  TO  IlfTBODUOE  EVI- 
DSNCE. 

Where  defendant  applied  for  a  continn- 
Bnee.  and,  on  refosal  of  toe  court  to  grant  the 
continuance,  stood  on  the  refusal  of  the  court 
to  grant  it,  and  did  not  introduce  erldenoe  as 
to  the  meritB  of  the  case,  the  judgment  for  the 

Sl&intilE  will  not  be  reversed  on  appeaL  In  or^ 
er  to  allow  defendant  to  .introduce  its  de- 
fense, especially  where  no  claim  of  a  meritori- 
ous defense  was  set  up  in  the  trial  court,  and 
there  is  no  suggestion  that  defenduit-  had  such 
a  defense,  or  of  what  the  defense  consists. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  i|  346&-S455;  Dec.  Dig.  8 
863.*] 

4.  WlTNESSU   <}  ^•)— COUPBTSNOT  OF  At- 

TOBNET— PBorassioirAX.  Sebticbs. 

An  attorney  who  raiders  professional  serv- 
ices is  a  competent  witness  as  to  the  value  of 
such  services. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  |  250;  Dec  Dig.  S  92.*] 

5.  CoBTS  (I  260*)  —  Vexatious  Appeal  — 
AWABD  OP  Damages. 

Where  an  appeal  is  without  any  merit,  but 
the  verdict  of  the  jury  awarding  damages  and 
attorney's  fees  under  the  provisions  of  Bev.  St. 
1909,  I  706&  is  sufficient  to  cover  the  case, 
an  award  of  10  per  cent  damages  as  for  a  vez- 
attoos  appeal  will  not  b«  made. 

[Ed.  Note— For  other  cases,  see  Costs,  Gent. 
Dig.  11  988-096, 1002.  1003;  Dee.  Dig.  |  260.*] 

Appeal  from  St  LodIb  Glnnilt  Court;  Ha- 
go  Muench,  Jadse. 

Action  by  Harry  Troll  against  the  Pruden- 
tial Insurance  Company  of  America.  Judg- 
ment for  plalntifE,  and  deteatent  luveahk 
Afllrmed. 

Fordyee,  HolUday  &  White,  of  St  Louis, 
for  appelUnt  John  B.  Dempsey,  of  St 
Louis,  for  respondent 

REYNOLDS,  P.  J.  This  Is  an  action  on  a 
policy  of  insurance  on  the  life  of  one  Daisy 
Schneider,  originally  brought  by  one  Albert 
Sdinelder,  the  policy  being  for  9222,  loss 
In  case  of  death  payable  to  the  executors  or 
administrators  of  the  Insured,  it  being  stip- 
ulated in  the  policy  that  If  the  insured 
diould  die  within  six  months  after  Its  issue, 
only  one-half  of  the  amount  set  out  in  the 
policy  diould  be  paid.  The  policy  is  In  the 
usual  form  of  prudential  and  Industrial  in- 
surance policies.  The  action  was  instituted 
before  a  justice  of  tiie  peace  to  recover  one- 
half  of  the  amount  of  the  face  of  the  policy, 
.that  18  to  say,  fill,  the  insured  having  died 
wlthlD  six  months  after  the  Issue  of  the 
policy.  Plaintiff  recorered  before  the  Justice 
and  defendant  appealed  to  the  circuit  court 


It  Is  set  oat  la  the  statement  filed  before 
the  Justice  and  on  which  It  was  tiled  In  the 
drcult  court,  that  after  the  death  of  the 
Insured  the  original  plaintiff  bad  aroeared 
before  the  Probate  Court  of  tbe  dty  of  St 
Loula,  claiming  to  have  been  the  husband 
and  now  the  widower  of  the  deceased,  and 
representing  that  there  was  no  estate,  out- 
side of  this  policy,  to  which  ttie  deceased 
was  entitled,  asked  that  the  court  direct 
Oiat  no  letters  of  administratioa  be  issoed. 
Acting  under  the  provldons  of  section  10. 
Revised  Statutes  1900,  the  Probate  Court 
refused  to  grant  letters  of  administration  on 
the  estate,  it  appearing  that  that  estate  wax 
not  greater  in  amount  than  allowed  by  law 
as  tbe  absolute  pnq>erty  of  the  widower. 
When  the  <^ase  was  called  for  trial  In  its 
order  in  the  circuit  court  defendant  moved 
for  a  continuance  on  the  ground  that  there 
was  pending  before  the  Probate  Court  a  mo- 
tion to  vacate  this  order  of  refusal  to  grant 
letters.  The  circuit  court  overruled  the  mo- 
tion for  a  continuance,  after  hearing  evi- 
dence for  and  against  It,  and  directed  the 
trial  to  proceed.  A  Jury  was  thereupon  im- 
paneled and  plaintiff  introduced  his  evi- 
dence, that  evidence  consisting  of  the  cer- 
tificate, proofs  of  death  which  had  been  fur- 
nished the  defendant  company  and  oral  tes- 
timony as  to  the  death  of  the  Insured ;  also 
as  to  the  value  of  the  services  of  the  attor- 
ney for  plaintiff  In  the  prosecution  of  the 
cause  before  the  justice  and  In  the  circuit 
court  the  testimony  as  to  the  latter  b^g 
given  by  that  attorney,  who  stated  that  the 
reasonable  value  of  these  services  was  $50. 
Defendant  objected  to  the  Introduction  of 
any  evidence  on  the  ground  chat  the  court 
had  Improperly  refused  the  continuance.  It 
also  objected  to  tbe  testimony  of  the  attor- 
ney as  to  the  value  of  his  services,  on  the 
ground  that  that  attorney  was  not  a  compe- 
tent witness  to  prove  the  value  of  his  serv- 
ices. Beyond  again  ofFering  in  e^'ldeDce  the 
motion  pending  in  the  Probate  Court  for  the 
revocation  of  the  order  of  that  court  and 
which  evidence  was  excluded  as  Irrelevant 
to  any  issue  on  trial,  defendant  neither  of- 
fered nor  Introduced  any  testimony. 

Tbe  court  Instructed  the  Jury  as  to  the 
main  Issue  in  the  case,  also  Instructing  that 
if  the  Jury  believed  from  the  evidoioe  that 
defendant  refused  to  pay  plaintiff  tbe  amount 
due  under  the  terms  of  the  policy  and  found 
from  all  the  facts  and  circumstances  shown 
by  the  evidence  that  Its  refusal  to  pay  was 
vexatious,  that  Is  without  reasonable  cause 
for  such  r^usal,  they  might  allow  plaintiff, 
in  addition  to  the  amount  of  the  jwllcy  and 
Interest,  a  further  sum,  not  exceeding  ISO 
per  ceat  of  the  |111,  as  damages,  togeth^ 
with  such  farther  sum  as  and  for  an  at- 
torney's fee  as  and  from  the  evidence  the 
Jury  ml^t  find  to  be  fair  and  reasonable 
for  such  legal  services,  if  any,  as  from  the 
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evidenoe  flM  jnry  ml^t  And  to  have  been 
rendered  by  the  attorney  tor  the  plaintiff 
In  prowCQtlng  the  cause. 

Tba  lory  retained  a  verdict  In  favor  of 
plaintiff  In  the  sum  of  |178^  Judgment 
following  d^ffiidant  filed  Its  motion  for  new 
trial  aa  well  as  1b  airest  and  these  being 
ov^vtded  duly  perfected  its  appeal  to  this 
■conrt 

It  appears  that  after  the  appeal,  the  pub- 
lic administrator  ot  the  city  of  St  Louis,  by 
consent  and  on  atipnlatlon  of  counsel,  was 
substituted  aa  the  req^indent  in  place  of 
the  original  plaintiff,  Albert  Sdineider.  and 
that  pending  the  determination  of  the  cause 
In  this  court  the  Probate  Court  revoked  Its 
order  refusing  letters  of  administration  to 
Alt>ert  Schneider,  whereupon  the  public  ad- 
ministrator took  charge  of  the  estate  by 
virtue  of  his  oIDce,  so  that  In  this  appeal  the 
public  administrator  now  appears  as  re- 
«^ndent  by  substitution  for  the  original 
plaintiff. 

[1,  2]  It  is  very  earnestly  argued  by  coun- 
sel for  appellant  that  the  trial  court  abased 
its  discretion  in  refusing  to  grant  the  con- 
tinuance by  reason  of  the  pendency  of  the 
motion  in  the  Probate  Court  to  vacate  its 
order  refn^g  letters  of  administration. 
While  the  matter  of  granting  a  continuance 
is  entirely  in  the  discretion  of  the  trial 
court,  it  has  been  held  in  very  many  cases 
that  the  discretion  must  be  reasonably  exer- 
cised, and  that  It  Is  open  to  tbe  appellate 
courts  to  determine  whether  that  has  been 
done.  If  not,  it  may  be  set  aside.  We  see 
ao  reason  In  this  case  to  And  that  that  dis- 
cretion was  abused.  The  trial  court  heard 
the  evidence  aa  to  the  matters  connected 
with  the  application  before  the  Probate  Court 
for  setting  aside  Its  order  and  found  as  a 
matter  of  fact  that  due  diligence  bad  not 
been  used;  In  fiict  the  application  for  con- 
tinuance Itself  failed  to  aver  due  or  any 
dlUgoice,  and  the  proof  offered  showed  no 
doe  diligence  on  the  part  of  defoidant.  We 
find  no  error  in  Uie  actUm  ot  the  trial  court 
in  denying  a  continuance. 

[I]  It  is  urged  by  counsd  for  i^iellant 
that,  even  granting  for  argument  that  there 
was  no  error  in  denying  the  application  for 
a  continuance,  the  case  should  be  reversed 
and  remanded  in  order  that  defendant  may 
pot  in  such  evidence  as  it  has  against  the 
validity  of  the  claim,  and  which  evidence 
Uiey  did  not  put  in  in  the  trial  court,  be- 
cause^ as  It  claims  it  stood  on  the  refusal  of 
the  eonrt  to  grant  a  continuance.  When  de- 
fmdant  chose  to  take  that  course  and  stand 
«a  that  point,  it  does  not  behoove  it  to  come 
in,  having  lost  on  that,  and  practically  claim 
tbe  benefit  of  now  making  a  defense  to  tlie 
meelta.  There  was  notiiing  wbatevw  to  pre- 
vent defendant  at  the  trial  of  the  cause  In 
the  dicoit  court  from  introducing  all  the 
evidence  it  had  as  against  the  claim  itsdf. 


As  it  diose  to  talM  tba  dianoes  on  the  prop- 
osition of  error  In  refusing  the  continuance. 
It  must  abide  the  omseguences.  Moreover, 
the  defendant  not  only  did  not  set  up  any 
claim  of  a  meritorious  defense  in  the  trial 
court,  but  beyond  its  counsel  stating  In 
their  printed  argument  idled  with  na  that 
"this  case  should  be  revised  and  remanded 
for  a  new  trial  in  ordw  that  appellant  may 
have  an  opportunity  to  defend  the  same  on 
the  merits^"  there  Lb  no  suggestion  whatever 
that  defmdant  had  a  raerltortous  defense  or 
evra  what  Its  defense  Is.  Judgments  <hC  the 
courts  are  not  to  be  reversed  <hi  sncih  a 
showing. 

[4]  The  proposition  mad^  that  the  attor^ 
ney  who  rendered  the  services  was  incompe- 
tent to  testify  as  to  the  value  ot  those  serr^ 
Ices,  is  novel  and  wltlumt  any  merit  what- 
ever. We  know  of  no  more  competent  wit- 
ness as  to  the  value  of  professiimal  services 
than  the  man  who  rendered  them. 

[I]  We  are  asked  to  award  ten  per  cent 
damages  in  this  case  as  for  a  vexatious  ap- 
peal. Although  we  think  this  appeal  with- 
out any  merit,  we  consider  that  the  verdict 
of  tbe  Jury,  awarding  damages  and  attor- 
ney's fees,  as  was  done  under  the  provisions 
of  section  7068,  R.  S.  1909,  is  sufficient  to 
cover  this  case.  Hence  we  decline  to  make 
an  award  of  additional  damages. 

The  Judgment  of  the  circuit  court  Is  af- 
firmed. 

NORTONI  and  AIXEN,  JJ.,  concur. 


BOWLES  V.  TROLL.  Public  AdmlnUtrator. 
(St  Louis  Conrt  of  Appeals.   Missouri.  March, 
1,  1913.) 

1.  COUBTS   (I  2S1*)— JUBIBOICTION— SUFBEMB 

Conar— Akount  xn  Dispute. 

A  solt  by  a  foreign  gaardian  of  an  insane 
person  to  remove  a  public  admibiatrator,  and 
to  require  him  to  tiu-n  over  $10,000  in  bis 
hands  belonging  to  the  insane  person,  is  a 
suit  where  the  amount  in  dispute  exceeds  $7,- 
SOO,  and  the  appellate  conrt  has  not  jurisdic- 
tion, and  the  ease  must  be  removed  to  the  Su- 
preme Court 

[Ed.  Note.— For  other  cases,  see  Courts,  Gent 
Dig.  H  487,  491,  644.  646-«A8,  6B0,  6&-6S9. 
861;  Dec.  l5ig.  |  281.*^  "''™°'  ^ 

3.  APtxAL  AND  nnoB  (|  21*)— Coima  (f 
487*)— JuBisDxonoiT— Ahouht  in  VasvTU 

—Consent. 

Consent  of  parties  cannot  confer  Jurisdic- 
tion on  an  appellate  court  over  the  subject- 
matter;  and.  where  the  amount  in  dispnte  ex- 
ceeds $7,G00  exclusive  of  costs,  the  Court  of 
Appeals  will  take  notice,  of  its  own  accord, 
that  it  has  no  Jurisdiction,  and  the  ease  will  be 
removed  to  tbe  Supreme  Court 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S8  88-97;  Dec.  Dig.  I  21;* 
Courts,  Cent  Dig.  {g  903,  1S07-1315;  Dec. 
Dig.  I  487.*1  " 

Appeal  £rom  St  Looli  Olicott  Gooit;  Ju. 
B.  Wtthnnr,  Jodga 
Suit  by  John  W.  Bowles,  Ouardlan,  against 
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Harry  Troll,  Pnbllc  Admlnlstratw.  Decree 
for  defendant,  and  plalntUt  appeals.  Be- 
moved  to  Supreme  Coart 

A.  v.  Proudfoot,  of  Indlanola,  Iowa,  War- 
ren D.  Isenberg,  of  Oarpenteria,  Cal.,  and 
Chas.  A.  Powers,  of  St  ZjouIs,  for  appellant 
Henderson,  Mari^iaU  &  Becker,  of  St  LouU, 
for  respondent 

BEJYNOIJ>S,  P.  J.  This  is  a  salt  In  eq- 
uity brougbt  toy  a  non-resideDt  KOardlan  of 
an  Insane  woman,  tbe  guardian  duly  appoint- 
ed by  tbe  District  Court  of  Warren  County, 
Iowa,  for  tlie  removal  of  the  puUlc  admin- 
istrator of  the  <Atr  of  St  Lonls,  who  1^  or^ 
der  of  the  PndMite  Court  of  that  city  lias 
been  appointed  gnardlan  of  the  same  insane 
woman,  who,  at  the  time  of  bringing  tbe 
suit,  resided  and  still  resides  in  the  state  of 
Iowa,  oonflned,  as  it  is  alleged,  in  an  institu- 
tion tot  tbe  insane  In  Warren  County,  Iowa. 
It  is  alleged  in  the  petition  that  appellant 
bad  been  duly  appointed  by  the  proper  court 
Id  Iowa,  as  guardian  of  the  person  and  es- 
tate of  tbe  Insane  woman ;  that  she  had  no 
means  except  a  small  pension  from  the  Unit- 
ed States  gOTwnment;  that  she  had  three 
children,  mie  of  Uiem  a  minor  without  means, 
and  that  it  appearing  to  the  Iowa  court  that 
the  Insane  woman  had  flO,000  in  the  state 
of  Missouri,  that  court  directed  appellant, 
as  guardian,  to  execute  a  new  bond  In  the 
sum  of  120.000.  which  he  did  and  thereupon 
he  was  authorized  and  directed  by  the  court 
to  take  charge  of  such  of  the  estate  of  the 
insane  woman  as  was  situate  in  the  state  of 
Missouri.  Bringing  this  suit  In  equity,  appel- 
lant seeks  to  have  the  local  guardian,  re- 
spcmdent  here,  make  final  settlement  and 
thereupon  be  discharged'  from  the  care  of 
the  estate  In  this  state,  and  that  he  be  order- 
ed to  turn  over  the  property  of  his  ward 
which  la  now  In  this  state,  namely,  the  ten 
thousand  dollars  in  his  hands,  to  appellant. 
The  circuit  court  heard  tbe  case  on  an  agreed 
statement  of  facts  and  some  documentary 
evidence,  all  showing  the  above.  It  was  spe- 
cifically admitted  that  the  Insane  person  is 
not  Indebted,  so  far  as  known,  to  any  person 
in  the  state  of  Missouri  in  any  sum;  that 
two  years  have  passed  since  the  appointment 
of  respondent  as  guardian  and  notice  of  the 
appointment  had  been  duly  given  as  requir- 
ed by  law,  that  all  claims  that  have  been 
proven  against  the  estate  of  the  ward  in 
Missouri  have  been  paid,  and  that  at  the 
time  of  the  submission  of  the  cause  to  the 
circuit  court,  there  was  'in  tbe  hands  of  the 
defendant  as  guardian  about  the  sum  of  $10,- 
000." 

[1,2]  In  the  elaborate  briefs  of  counsel 
for  the  respective  parties  and  In  the  oral 
argument,  which  was  made  before  ns  by  one 
of  the  learned  counsel  for  respondent,  no  sug- 
gestion of  lack  of  Jurisdiction  of  this  court 


was  made,  nor  in  tbe  argument  before  us 
was  this  court  advised  of  the  amount  In  dis- 
pute. On  examlnatlm  of  the  record,  how- 
ever, it  dearly  ai^iears  that  the  amoont  in 
dispute  here  exceeds  (7,000,  exclusive  of 
costs ;  that  Is  to  say  a  fund  of  910,000  In 
the  hands  of  the  pnbllc  administrator,  as 
guardian  and  curator.  On  practically  Uie 
same  question  our  court  transferred  the  case 
of  Oartside  v.  Gartside,  42  Ma  Api^  S13,  to 
the  Supreme  Court  and  that  conrt  retained 
and  exercised  Jurisdiction  over  It  See  Gart- 
side V.  Gartside,  113  Ho.  848,  20  8.  W.  609. 
As  the  amount  in  dispute  is  at  the  reiy 
foundation  of  our  JarisdicUon  over  any  causey 
this  court  is  bound  to  see  for  Itself  that  it 
has  Jurisdiction.  Neither  sHenee  nor  con- 
soit  of  parties  can  ocmf^  Jurisdiction  otw 
the  Bubject-mattar.  It  follows  that  tbe  ap- 
peal herdn  was  tnyirovldently  taken  to  this 
instead  of  to  the  Supreme  Conrt  It  Is  ac> 
cordingly  ordered  that  this  cause  and  all  the 
flies  and  papers  pertaining  thereto  be  trans- 
ferred to  tbe  Supreme  Coort 

NOBTONI  and  ALLEN,  JJ^  00ncii& 


WHITB  V.  waira. 

(Kansas  City  Court  of  Appeals.  WMmaA 
March  8,  1013.) 

1.  DiVOBOB  a  171*)— IteCBXB-^lATTBSS  COH- 

OLUOED. 

Where  defendant  and  her  miDor  child  were 
without  the  Jurisdiction,  the  court  conld  ni>t, 
upon  grantingr  a  divorce  on  substltutpd  serrice^ 
award  the  custody  of  the  child;  consequently 
tbe  judgment  in  tbe  divorce  suit  not  haviDg  de- 
termined the  question  of  the  support  and  cat- 
tody  of  the  child,  is  no  bar  to  an  action  by  de- 
fendant Mcainst  her  husband,  plaintiff  in  the 
divorce  snit  for  money  expeDoed  In  tbe  sappor| 
of  the  child. 

[Ed.  Note.— For  other  casM,  see  DlvoreSk 
Cent  Dig.  |i  654r^;  Dee.  Dig.  {  171.*] 

2.  DivoBCE  (|  323*)— SopPOBT  or  CiuiJ>— Ao- 
noNs  roB  SuppoBT. 

In  an  action  by  a  divorced  wife  aigalnst 
her  husband  for  money  expended  In  supporting 
their  minor  child,  evidence  held  to  show  that 
the  alleiEBtion  in  defendant's  answer  that  he 
was  willing  to  support  the  child  If  given  ik» 
custody  was  not  made  in  good  talth. 

fEJd.  Note.— For  other  cases,  see  Divorcf^ 
Cent  Dig.  i  820;  Dec  Dig.  {  823.*] 

3.  DivoBOB   Q  823*)— DuTT   to  Soppobt 

Child. 

Thou^  a  wife  wrongfoUj  deserted  htr 

husband,  betaking  herself  and  tndr  minor  child 
out  of  the  Jurtediction,  and  the  hnsbaDd  secur- 
ed a  divorce,  but  made  no  attempt  to  obtain 
the  custody  of  tbe  child,  the  wife  may.  if  tbe 
means  ot  the  parties  are  so  disproportionate 
that  she  is  nnnole  to  snoport  tiie  chilA  accord- 
ing to  its  station,  and  It  i8  for  the  benefit  of  dw 
child,  recover  from  the  husband  money  eapend- 
ed  in  supportinK  tbe  child. 

[Ed.  Note.— For  other  cases,  see  Divines^ 
Cent  Dig.  $  826 ;  Dec  Dig.  |  m*] 

Appeal  from  Circuit  Oonrt,  Henxy  Ooonty: 
C.  A.  Calvird,  Judge. 
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Action  by  Bdna  Belle  White  against  Leslie 
Xiee  White.  From  a  Judgment  for  plalutilf, 
defendant  appeals.  Affirmed. 

N.  B.  Conrad,  of  Montrose,  for  appellant 
O.  L  Davia,  of  Ollnton.  for  req>ondent 

JOHNSON,  J.  This  suit  was  instituted  in 
the  circuit  court  of  Henry  county  In  Decem- 
her,  1911,  by  the  divorced  wife  of  defendant 
to  recover  money  expended  by  her  for  the  sup- 
port and  maintenance  of  their  minor  child 
from  January  11  to  November  20,  1011-  The 
petition  alleges  that  the  parties  were  hus- 
band and  wife  from  December  14,  1904,  to 
January  11,  1911;  that  on  the  latter  date 
the  circuit  court  of  Henry  county,  In  an  ac- 
tion prosecuted  by  defendant,  rendered  a 
Judgment  and  decree  granting  defendant  a 
divorce  from  plaintiff  «n  the  ground  of  de- 
sertion ;  that  at  that  time  their  minor  child, 
Mildred,  was  Uvlng  with  plalnttfT;  that  the 
court  made  no  order  relating  to  the  child, 
and  since  t2ie  rendition  of  the  Judgment 
plaintiff  has  had  its  care  and  custody,  and 
has  been  at  an  expense  of  $12  per  month  In 
providing  the  child  with  the  necessaries  of 
life.  Further  it  Is  aUeged  that  plahitUf  is 
"without  means  of  support,  except  as  she 
earns  the  same  for  herself  and  said  child, 
but  that  defendant  is  the  owner  <tf  valuable 
property,  both  real  and  personal,  and  is 
abundantly  able  to  support  said  minor  dilld." 
The  prayer  la  for  personal  Judgment  against 
defendant  In  the  sum  of  $123.60,  the  reason- 
able cost  of  the  maintenance  of  the  dilld  for 
a  period  of  more  than  10  months  following 
the  date  of  the  Judgment  for  divorce. 

Defendant  demurred  to  the  petition  on  the 
grounds  that  "the  court  has  no  Jurisdiction 
of  the  subject  of  the  action";  that  "plaintiff 
has  no  legal  capacity  to  sue";  that  "there  Is 
a  defect  of  parties  lOaintlff" ;  and  that  the 
petition  "does  not  state  facts  snffident  to 
state  ft  cause  of  action."  The  demurrer  waa 
overruled,  and  defendant  answered,  pleading 
defenses  the  nature  of  whlcb  wUl  be  dis- 
closed In  the  questions  of  lav  we  find  it' 
necessary  to  discnss  and  determine  A  }nry 
was  waived,  and,  after  bearing  the  evidence, 
the  court  rendered  judgment  for  plaintiff  In 
accordance  with  the  prayer  of  her  petition. 
Defendant  appealed. 

The  material  facta  of  the  case  are  as  fol- 
lows: The  partiea  mn  married  in  JadESon 
county,  Ua,  December  14,  1904,  and  lived 
together  as  husband  and  wife  until  July  1, 
1907,  when  plaintiff  without  Just  cause  de- 
serted her  husband,  and  left  the  state,  tak- 
ing tbdr  infant  child  with  her.  Since  that 
time  the  child  has  been  with  plaintiff  con- 
tinuously, has  been  supported  her,  and  It 
does  not  antear  that  defendant  ever  made 
any  attempt  to  recover  the  diild,  cv  manl* 
tested  any  paternal  solicitude  about  -  her. 
The  first  thing  he  did  after  bis  wife's  deser- 
tion was  to  bring  suit  for  divorce  In  tlie  dr- 
colt  court  of  Hairy  ooonty,  retainable  to  tbe 


January,  1^,  tenn  of  fliat  court  Plain- 
tiff then  was  Uvlng  wltb  the  diUd  In  Chica- 
go, and  constructive  swvlce  was  made  (u  her 
by  publication.  Nothing  was  said  about  the 
child  in  tbe  petition  for  divorce,  nor  in  the 
Judgment  subsequently  rendered  in  fovor  of 
defendant.  In  the  present  answer  defendant 
alleges  that  he  is  able  and  willing  to  suiq>ort 
the  child,  provided  he  may  have  its  custody, 
and  he  repeats  the  offer  in  his  testimony. 
Further,  he  testifies  that  he  did  not  know 
where  the  child  waa  living  when  he  brought 
the  divorce  suit 

[1]  It  does  not  appear  that  plaintiff  ever 
attempted  to  conceal  the  whereabouts  of  the 
child  from  defendant,  or  that  defendant  ever 
made  any  effort  to  discover  where  his  child 
waa  living,  or  to  recover  possession  of  her. 
Apparently  he  has  been  willing  that  the 
dilld  should  remain  with  her  mother  as  long 
as  her  mother  supported  her.  This  is  not  a 
case  such  as  that  of  Libbe  v.  Libbe,  157  Mo. 
App.  610,  138  S.  W.  688,  where  the  wife 
brought  an  action  at  law  against  her  hus- 
band during  the  pendency  of  the  divorce  suit 
to  recover  her  expenses  in  supporting  a  mi- 
nor child  incurred  after  their  separation. 
We  held  in  that  case  that  such  Issues  were 
Involved  in  tbe  divorce  suit,  and  could  be 
raised  only  in  that  proceeding.  In  the  pres- 
ent case  the  alleged  cause  ot  action  arose 
after  the  the  final  determination  of  the  di- 
vorce action,  in  which,  owing  to  the  fact 
that  both  defendant  in  that  suit  and  the  in- 
fant offspring  of  the  marriage  were  beyond 
the  Jurisdiction  of  the  courts  of  this  state, 
the  issue  of  tbe  custody  of  the  child  and  its 
maintenance  was  not  Involved,  and  could 
not  be  litigated.  "If  defendant  and  the  mi- 
nor children  are  not  within  the  Jurisdiction 
of  the  court  and  a  divorce  is  granted  upon 
substituted  service  of  process,  the  court  can- 
not assume  Jurisdiction  over  the  person  of 
the  children  and  award  their  custody  to 
plaintiff;  but,  once  having  acquired  Juris- 
diction of  the  person  of  defendant,  the  court 
retains  it  for  the  purpose  of  decreeing  the 
custody  of  the  children,"  14  Cyc.  804 ;  Jen- 
nings V.  Jramings,  86  Mo.  App.  290.  The 
Judgment  In  the  divorce  suit  did  not  deter- 
mine Issues  pertaining  to  the  custody  and 
support  at  the  infant,  and  therefore  is  not 
a  bar  to  the  maintenance  of  tbe  present  ac- 
tion. 

[2]  Since  these  issues  were  not  Involved  In 
the  divorce  suit,  the  defradant  cannot  be 
said  to  have  acquiesced  in  his  wife's  custody 
of  tbe  child  from  tbe  mere  taxt  that  he  did 
not  seek  to  have  his  right  of  custody  deter- 
mined and  enforced  In  that  action,  but  we 
are  moved  to  say  from  a  careful  considera- 
tion of  tbe  whole  caie  as  disdosed  by  the 
record  that  the  allegation  of  defendant  In  Us 
answer  that  be  Is  ready,  able,  and  willing  to 
support  the  child,  If  he  can  have  possession 
of  It,  Is  not  made  ta  good  faith,  but  fw  the 
mere  purpose  of  Interposing  a  defense  to 
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ptatntUTs  demand.  In  tbe  first  plBoe,  de- 
fendant most  be  held  to  have  known,  when 
he  filed  Us  answer,  that  the  Issue  of  Us  al- 
leged right  to  the  cnstody  of  the  child  could 
not  be  Inqnlred  Into  and  determined  In  tbe 
iwesent  action,  which,  as  stated,  Is  a  aolt  at 
law  In  the  nature  of  aaenn^t  to  recom  a 
debt  created  by  operation  of  law  from  the 
performance  hj  plaintttt  of  a  Axxky  Imposed 
by  law  on  defendant  If  defendant  was  un- 
justly deprived  by  plaintiff  of  the  cnstody  of 
their  child,  he  had  bis  remedy,  which  he 
could  have  had  enforced  In  an  appropriate 
action.  He  bAs  refrained  all  these  years 
from  making  any  effort  to  assert  his  right, 
and  has  suffered  his  wife  to  keep  the  etUA  in 
peace  until  she  moved  In  court  to  compel  him 
to  defray  the  cost  of  its  support,  when,  for  the 
first  time,  he  advances  the  plea  that  he 
would  support  the  dilld  If  plaintiff  would 
surrender  it  to  him.  The  past  couduct  of 
plaintiff  discloses  that  she  would  not  volun- 
tarily give  up  the  child  under  any  drcnm- 
stancee ;  and,  as  both  she  and  her  cUld  are 
without  the  Jurisdiction  of  tbe  courts  of  tbls 
state,  the  hypocrisy  of  defendant's  plea  Is 
apparent  His  real  position  Is  that  he  is 
willing  plaintiff  should  keep  their  child  at 
her  own  cost,  and  denies  that  he  owes  any 
duty  to  the  Infant  as  long  as  it  remains  In 
the  custody  of  plaintiff. 

[3]  Counsel  for  plaintiff  do  not  contend 
that  defendant  may  be  held  liable  on  an  im- 
plied contract  to  reimburse  plaintiff  for 
money  already  expended  in  the  necessary 
support  of  the  child,  but  base  the  cause  of 
action  on  the  primary  duty  Imposed  by  law 
on  the  fother  to  su^kort  his  minor  children. 
!tt  substance,  the  argument  In  support  of 
plaintitTs  position  is  that  defendant  should 
not  be  allowed  to  sUft  the  performance  of 
sadi  primary  duty  to  the  shoulders  of  plain- 
tiff, whose  means  will  not  permit  ber  to 
maintain  tbe  child  In  a  manner  suitable  to 
Its  natural  right  to  such  support  and  care  as 
the  means  of  tbe  father  would  Justly.  On 
the  other  lumd,  it  Is  argued  by  defendant 
tiut  since  the  destruction  of  the  marital  re- 
laUoD  was  caused  by  tlie  mlsamdnct  of 
plaintiff,  and  since  the  removal  of  the  child 
from  defendant  to  another  state  was  an  ad- 
dlttonal  wrong  committed  by  plaintiff,  to  al- 
low her  to  recover  compensation  for  services 
already  performed,  and  which  were  rendered 
In  the  perpetration  of  wrong,  would  be  ob- 
noxious to  tile  most  elementary  principle  ot 
Justice  which  precludes  a  wrongdoer  from 
maintaining  a  cause  springing  out  of  Us  own 
culpable  acts. 

In  the  case  of  Fitlw  v.  Fltln-,  38  Pa.  50, 
tbe  wife,  as  in  tbe  case  In  hand,  deserted  tbe 
husband,  taking  their  minor  son  with  her. 
Afterward  she  brought  an  action  at  law 
against  her  husband  to  recover  money  al- 
ready expended  in  the  support  of  the  child. 
The  Supreme  Court  of  Pennsylvania  held 
she  could  not  recover,  saying  In  tbe  opinion 


(88  Pa.  66  et  seq.):  "Ber  leUanoe  Is  on  a 
ocmstmctlTO  or  flctltkms  contnct,  aOogCed 
by  the  law  tor  tihe  purpose  of  sostalnlng  an 
action  of  assumpsit  where  a  dntgr  to  pay 
arises  out  of  the  facts.  [Hotsog  v.  Herlaog] 
29  Pa.  467.  Thrat  tbe  question  Is:  What 
legal  duty  has  the  defendant  Tl<d^ed  In  re- 
lation to  thU  cUld  or  Ito  mother?  Did  be 
wrong  the  mother  by  gratifying  bar  wishes, 
and  suffering  her  to  keep  thaix  cdiUd  wUds 
she  bad  wrongfully  carried  off?  Certainly 
not  A  wrongdoer  cannot  complain  that  the 
injured  party  did  not  resist  or  seek  redress. 
She  cannot  complain  of  tbe  expmse  of  being 
allowed  to  have  ber  own  way.  Tbls  cannot 
be  made  plainer.  Kindness  to  the  mother's 
feelings  for  her'  son  cannot  be  enforced  by 
law;  and,  when  It  Is  exercised,  It  cannot  be 
made  the  ground  of  a  legal  duty  to  do  more. 
We  must  treat  ber  as  in  the  wrong,  because 
the  divorce,  at  bis  suit  for  ber  desertion, 
must  be  taken  as  proof  of  it  Did  the  father 
wrong  the  child  by  not  resisting  the  mother's 
wishes?  Tes ;  if  thereby  the  child  was  left 
without  support  which  is  not  the  case.  But 
to  this  tbe  mother  is  the  principal  party; 
and  how  can  she  make  her  own  wrong  against 
another  tbe  ground  of  an  action  against  him? 
She  is  claiming  compensation  for  her  own 
services  and  outlays,  all  growing  out  of  a 
wrong  done  by  her  to  blm  against  whom  she 
makes  the  claim.  This  cannot  be  allowed. 
Tlie  father  Is  willing  to  take  the  child  and 
support  It  himself.  If  she  prefers  to  keep 
It  she  can  claim  notUng  from  bim  as  a  right ; 
and  we  csjonot  enforce  tbe  duty  of  gener^ 
oslty.  When  a  man  abandons  bis  diUd,  and 
casts  it  upon  the  public,  he  becomes  liable 
for  its  support  But  it  is  oitlrely  Impossible 
to  treat  a  dilld  as  thus  cast  on  the  public, 
when  the  fact  simply  is  that  the  mother  has 
deserted  the  father,  and  carries  away  the 
child,  and  continues  to  support  it  TUs  is 
merely  leaving  it  with  ber  until  she  chooses 
to  restore  it;  and,  while  tbe  keeps  It  on  sudi 
ground,  she  has  no  claim  for  compensation." 
To  tbe  same  ^ect  Is  the  case  of  FulCwi  v. 
Fulton,  02  Ohio  St  240,  89  N.  B.  732,  2»  L. 
R,  A.  OTS,  49  Am.  St  Bc^  720;  wbwe  tlie  Su- 
preme Omrt  of  Ohio  say:  ^'Although  tin  we^ 
aratlon  and  divorce  were  caused  by  tbe  mis- 
conduct of  tbe  mother.  It  may  neverOideBB 
be  true  that  the  obUgatlon  of  the  flatikv  to 
reasonably  provide  for  his  children  wUl  fol- 
low them  Into  the  custody  ct  the  delinquent 
mother,  when  drcumstences  require  thent  to 
be  placed  In  ber  custody.  I^  however,  under 
such  circumstances.  It  does  so  follow  than, 
the  reason  and  limit  of  this  obligation  of 
the  father  should  be  found  In  the  necenltitt 
of  the  children.  As  to  them,  the  natural 
oblation  of  protection,  nurture  and  main- 
tenance press  with  equal  force  upon  the  per- 
ente.  By  the  divorce  a  vinculo  the  mother 
is  as  completely  absolved  frmn  tiie  marital 
relation  as  she  would  be  by  death,  and.  If, 
In  the  course  of  the  proceeding  wbkii  aids  in 
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an  aliBoliite  dlTorce^  the  minor  diildren  an 
irat  under  ber  control  by  her  procurement 
or  In  response  to  tier  wishes,  her  direct  ot>U- 
gatioa  towards  them  00  long  as  she  retains 
them  would  seem  to  be  founded  upon  as  sub- 
stantial omaMeratlonB  b>  if  thB  were  a  wid- 
ow. Their  dally  wants  must  be  satisfied. 
Constant  supervision  may  be  necessary.  Can 
their  divorced  mother,  who  has  received 
them  into  her  custody,  abandon  them  In  the 
one  case  and  not  In  the  othort  We  think 
not  By  receiving  them  Into  her  custody  she 
BhoiOd  be  held  as  to  them  to  assume  the  oUl- 
gatlons  Incident  to  that  custody.  under 
theae  dreumstances,  wh^e  her  own  miscon- 
duct baa  destroyed  the  bmlly  rtiatton,  and 
deprived  the  fitther  of  the  custody  and  so- 
ciety of  his  <dilldTen,  she  has  In  fact  main- 
tained her  chUdreu,  she  has  no  claim,  l^al 
or  moral,  to  demand  reimbursement  from  the 
father.  She  has  simply  discharged  a  duty 
cast  upon  ber  by  the  plainest  principles  of 
natural  Justice,  for  the  reason  tliat  the  ne- 
cessity for  it  arose  from  her  own  miscon- 
duct **  The  Supreme  Judicial  Court  of  Mas- 
sachusetts in  Baldwin  v.  Foster,  138  Mass. 
449,  appear  to  entertain  the  view  of  the  law 
expressed  In  the  oplniona  from  which  we 
have  Just  quoted. 

In  all  of  these  cases  the  generally  accept- 
ed rule  is  acknowledged  that  the  primary 
duty  of  supporting  minor  children  Is  on  the 
father,  and  that  such  children,  who,  of 
course,  cannot  be  regarded  as  participating 
in  the  misconduct  of  either  parent,  should 
not  be  deprived  of  the  benefit  of  a  proper 
poformance  by  the  father  of  his  primary 
duty  towards  them  by  the  fortuitous  circum- 
stance that  their  erring  mother  has  them  In 
custody,  and  wUl  not  surrender  them  to  the 
Innocent  and  Injured  father.  As  we  under- 
stand  the  facts  in  the  cases  considered  by 
the  Ohio  and  Penn^rlvanla  courts,  there  was 
no  substantial  difference  in  the  means  of  the 
reqwcdve  parwts.  The  wife  waa  able  to  and 
did  support  the  ^ild  In  a  manner  suitable 
to  Its  rights,  and  waa  able  to  ctmtlnue  sntft 
support  The  contests  In  those  cases,  there- 
fore, appeared  to  be  confined  solely  to  the 
rights  of  the  parents,  and  as  unafFectlng  the 
substantial  Interests  and  welfare  of  the  dtlld. 
We  are  loath  to  believe  that  either  court 
would  hold  the  wife  could  not  recover  for 
past  services,  where  It  appeared  that  the 
welfore  of  the  child  demanded  that  her  abU- 
1^  to  give  It  suitable  care  and  support  in  the 
future  should  be  Increased  by  means  of  the 
father's  contributions,  whether  made  In  the 
form  of  payment  for  past  services  or 
as  advances  for  future  use.  That  a  child 
suffered  by  its  affluent  father  to  remain  In 
the  custody  of  Its  divorced  mother,  and 
through  her  poverty  compelled  to  endure  un- 
necessary hardships  and  deprivations,  must  be 
condemned  to  continue  in  a  state  of  existence 
whoUy  at  variance  with  that  it  has  the  nat- 


ural right  to  enjoy,  because,  forsooth,  the  fa- 
ther voluntarily  has  allowed  himself  to^  be 
deprived  of  Its  services.  Is  a  proposition  'too 
monstrous  to  merit  serious  consideration.  In 
this  state  the  courts  repeatedly  have  recog- 
nized the  rule  that  the  custody  of  a  minor 
child  may  be  awarded  to  the  mothu-,  and  tlie 
father  still  be  compelled  to  defray  the  ex- 
penses of  its  reasonable  maintenance  and  ed- 
ucation, and  it  Is  said  In  Blffle  t.  Pullam, 
114  Mo.  60.  21  3.  W.  460:  "In  case  of  a 
divorce  in  which  the  custody  of  tlie  children 
is  awarded  to  the  wife,  and  provision  Is  not 
made  for  th^  support  out  of  the  iMperty 
of  the  husband,  be  still  remains  liable  fw 
their  snnxtrt" 

In  BanUn  r.  Bankln,  83  Mo.  App^  830,  the 
St  Louis  Court  of  Appeals  consldoed  a  case 
very  similar  to  the  one  at  bar.  The  husband 
and  father  moved  from  this  state  to  Texas, 
and  afterward,  obtained  a  divorce  In  that 
state  on  the  ground  that  hla  wife  had  de- 
serted him.  He  allowed  hw  te  retain  the 
custody  of  their  minor  <Alldrai,  and  she 
reared  and  educated  them  out  of  means  pro- 
duced by  her  own  labor.  Afterward  idie 
brought  a  suit  at  law  against  him  for  teba- 
bursement  Our  sister  court  held  she  was 
entitled  to  recover  on  the  broad  ground  that 
since  the  father  neglected  to  assert  his  right 
to  the  cuBt»dy  of  the  children,  such  neglect 
did  not  absolve  him  from  liability  for  the 
charges  Incurred  by  others  in  the  necessary 
maintenance  of  his  offspring.  We  quote  from 
the  opinion:  "The  father  Is  also  made  by 
statute  primarily  the  guardian  of  his  <^11- 
dren  and  charged  with  the  care  of  their  per- 
sons, education,  and  estate.  Rev.  Stat  1890, 
I  3478.  The  neglect  of  this  statutory  duty  in 
no  way  relieves  him  from  the  charges  In- 
curred by  others  in  the  necessary  mainte- 
nance of  his  offspring.  The  divorce  from  his 
wife  does  not  divorce  him  from  his  children. 
The  future  welfare  of  his  children  is  the 
most  [Mwerful  motive  which  nature  and  so- 
cial duty  implants  in  the  bosom  of  the  father. 
These  obligations  in  the  case  at  bar  rendered 
it  the  duty  of  the  defendant  to  the  extent  of 
his  liability,  to  rear  and  educate  his  children, 
which  was  none  the  less  binding  in  that  their 
custody  was  left  with  the  mother.  When 
this  charge  was  neglected  by  him,  she  seems 
to  have  consecrated  her  entire  energies  to 
Its  fulfillment.  The  money  thus  expended  by 
ber  for  a  duty  which  he  primarily  owed  was 
Just  as  legal  a  charge  against  him  as  If  It 
had  been  contributed  by  a  total  stranger,  for, 
after  the  obtention  of  tbe  divorce,  that  was 
the  legal  status  which  she  occupied  towards 
the  defendant  If  a  third  party  had  sup- 
plied the  children  of  defendant  with  the 
necessaries,  a  recovery  might  have  been  had 
to  that  extent  without  proving  any  further 
agreement  than  that  Implied  by  law  for  the 
fulfillment  of  the  father's  duty  to  the  child ; 
hence  in  this  case  there  was  no  necessity  for 
alleging  or  proving  that  the  money  furnished 
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by  th«  plalstlfl  wftB  in  accordance  witb  an* 
express  agreement  with  the  defendant" 

Snbseqnontly  tbe  aame  court  in  tlie  case  of 
McCloskey  T.  Mc01oBfc«y,  93  Mo.  Avp.  803,  OT 
S.  W.  668^  naflbmed  the  Bankln  Oaae.  Tbe 
court  discuss  and  reject  as  unsound  the 
doctrine  of  the  cases  in  PomaylTanla,  Ohio, 
and  Maasachnsetts  to  wliteh  we  have  xe> 
ferred,  and  hold  tiiat  "the  mere  fiut  that  the 
ohildren  stay  with  the  mother,  either  volun- 
tarily or  by  decree  of  oonrt.  Is  deemed  insnffl- 
dmt  to  exonerate  tbe  tether  from  his  duty 
to  provide  for  them."  Speaking  Of  the  deci- 
sion in  the  Bankln  Cas^  the  court  say:  "We 
regard  tbe  mle  therein  recognised  as  the 
better  and  wiser  one,  and  are  unable  to  see 
any  sound  objection  to  It— nnaUe  to  see  why 
a  father  should  not  support  his  helpless  off- 
spring because  be  is  no  loi^r  married  to  or 
living  with  th^  mother.  If  be  is  entitled  to 
their  custody,  whldi  is  denied  blm,  he  has 
an  ample  remedy  to  enforce  his  right,  if  he 
is  a  deserving  person,  and  the  denial  affords 
no  Justification  for  Us  renouncing  bis  para- 
mount duty  to  protect  them  from  want  This 
duty  be  has  no  right  to  sUft  onto  the  moth- 
er, ottiea  and  almost  always  much  1^  able 
to  cope  with  tbe  world  and  earn  money  tban 
he  is.  Let  htm  look  to  the  legal  remedy  and 
Invoke  the  courts  regarding  their  society  and 
custody;  not  selfishly  refuse  to  provide  them 
with  the  necessaries  of  Ute."  We  cannot  give 
our  assent  to  tbe  doctrine  thus  broadly  stat- 
ed by  our  sister  court.  We  do  not  entertain 
the  view  that  a  wife  divorced  on  account  of 
her  misconduct  has  an  nnqualifled  legal  right 
to  compel  the  inno<»nt  husband  to  compen- 
sate her  for  expenses  incurred  by  her  In  the 
support  of  tbelr  minor  child  whose  custody 
she  is  suffered  to  retain.  As  betweoa  her 
and  her  injured  husband,  she  can  have  no 
right  bom  of  her  own  wrongful  conduct 
The  only  right  she  may  enforce  Is  one  de- 
rived from  the  natural  right  of  tb^  minor 
child  whose  interests  tbe  law  will  not  allow 
to  be  unnecessarily  impaired  by  tbe  miscon- 
duct of  either  parent  If  out  of  h^  own 
means  she  can  maintain  the  child  in  a  state 
equal  to  that  the  means  of  tbe  father  would 
permit,  she  has  no  recourse  on  him.  Tbe 
benefits  she  receives  from  the  society  and 
services  of  the  child  are  compensation 
enough,  and  she  should  not  be  allowed  to 
enjoy  the  benefits  of  a  relation  so  close  and 
sacred,  and  to  cast  its  burdens  on  the  father, 
whom  she  has  wronged.  But  where,  as  here, 
tbe  means  and  ability  of  the  mother  are  dis- 
proportionate to  those  of  the  fatber,  the 
weltare  of  tbe  child,  which  always  is  the 
parraount  consideration,  demands  tbe  aid  of 
the  fatber,  and  clothes  the  mother  with  a 
borrowed  right  unaffected  by  the  taint  of  her 
own  wrong.  To  permit  plaintiff  to  recover  In 
this  action  will  be  to  give  her  the  means  with 
which  to  better  the  condition  of  defendant's 
child.  Should  we  deny  her  tbe  right  of  re- 
covery, we  would  hold  In  practical  effect 


that  tile  diUd  must  be  deprlred  In  the  ftttme 
of  benefits  to  which  It  is  entitled  br  tbe 
plainest  prinuBtples  of  -  natural  right. 

We  conclude  tbe  learned  trial  Judge  cor- 
rectly decided  the  case,  and  accordingly  the 
Judgmmt  is  aiOrmed.  All  coocni; 


BBIWIOK  ▼.  FRICB  et  al. 
(Ibmsas  Oity  Court  of  Annate.  MissoDrL 

March  3,  1913.) 

1.  Mechanics*  Liens  <|  132«)— Tune  fob  Fii^ 
IN  a— Acceptance. 

Where,  after  a  house  was  completed  and 
accepted,  it  was  discovered  that  something  re- 
mained to  be  done,  and  the  owner  accepted  the 

Sromise  of  the  contractor  to  do  that  work,  tbe 
ite  of  the  first  acceptance  is  tbe  time  when 
tbe  period  of  limitation  for  the  filing  of  me- 
chanics' liens  begins  to  run,  aad  not  the  date 
when  tbe  work  is  done. 

[Kd,  Note.— For  other  cases,  see  Merfianlcs' 
Liens.  Cent  Dig.  H  190,  192-207;  D^e.  Dig. 
I  132*} 

2.  Mecharios'  IdSNs  (§  129*}— Bight  to 

Lien. 

Where  a  contractor  has  filed  his  lien  and 
obtained  judgment,  be  cannot  file  another  lien 
80  as  to  bind  mortgagees  who  were  not  made 
parties  in  the  first  proceeding. 

[Bd.  Note.— For  olber  eases,  see  Mechanics' 
Liens,  Cent  Dig.  »  188,  202,  20S;  Dec  Dig. 
<  129.*] 

3.  Meohahicb'  Liens  214*)— DmoHAaofi— 
Recovebt  ot  Judoubnt— Mebgbb. 

Where  a  contractor  obtained  a  Judgment 
upon  his  accoont  and  for  the  enforcement  of  a 
mechanics'  lien,  his  rights  became  merged  in  the 
judgment  and  no  subsequent  proceeding  to  ob- 
tain another  Jadgment  on  tbe  same  accoont  can 
be  maintained,  even  though  mortgagees  of  the 
property  were  omitted. 

[Ed.  Note.— For  other  cases,  see  Mechanics* 
Liens,  Cent  Dig.  S  3^ :  Dec  Dig.  {  214.*] 

4.  Appeal  and  E^ob  ({  1062*)— Bbview— 
Habmlbss  Bbbob. 

While  Laws  1911,  p.  SiS,  S  8235c,  pro- 
vides that  an  action  to  enforce  several  liens 
shall  not  be  an  equitable  one,  while  there  is 
but  one  lien  claimant,  the  denial  of  a  jury  trial 
to  a  lien  claimant  Is  harmless  where  his  own 
evidence  Showed  that  he  was  entitled  to  no 
lien. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4212-4218;  Dec  Dig.  | 
1062.^1 

Appeal  trom  Glrcolt  Gour^  Boone  Coun- 
ty; David  H.  Harris,  Judge. 

Action  by  E.  D.  Bewick  against  E.  M. 
Price  and  others.  From  a  Jadgment  for  de- 
faidants,  plaintiff  appeals.  Afilrmed. 

N.  T.  Qeatry,  of  Columbia,  for  ^pellant 
Walkor  ft  Walker,  of  GolumUa,  txa  respond- 
ents. 

ELUSON,  P.  J.  Plaintifrs  action  la  to 
Enforce  a  mechanic's  lien.  The  Judgment 
in  the  trial  court  was  for  the  defendants. 
It  appears  that  plalntUTs  dalm  Is  for  build- 
ing a  bouse  for  defendant  St^hensfm  In 
Columbia  under  a  contract  therefor  exe- 
cuted the  2l8t  of  January,  1910,  for  ^E,35a 
That  there  were  various  payments,  whidi 


•For  other  caan  km  same  topic  sad  secUon  NtTHBBR  la  Dee.  Dig.  *  Am,  Dig.  Ker-Ho.  Swiw  &  Bw'r  lodezM 
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reduced  the  eom  due  to  $1^^7.  He  per- 
formed his  last  work  under  the  contract  In 
Seiptentber,  1910,  and  thereafter,  on  Febru- 
ary 11,  1911,  filed  bis  mechanic's  lien  In  the 
proper  office,  and  In  the  next  month  Insti- 
tuted his  action  to  enforce  the  same,  and 
In  the  next  mtmOk  obtained  Judgment  by 
agreement  on  the  acconnt  and  for  the  en- 
toreeinoit  of  Uie  lieu  against  the  property- 
It  seoui  ttiat  between  the  time  of  building 
the  house  under  this  cwtract  and  the  filing 
of  the  lien  there  wwe  three  deeds  of  trust 
placed  upon  the  property;  but  in  bringing 
the  action  to  enforce  the  lien  the  cestui  que 
trust,  Rose,  and  Hie  trustee,  Price,  bene- 
ficiary and  trustee  In  one  of  the  deeds  of 
trust,  were  not  made  parties,  thou^  the 
beneficiary  and  trustee  in  the  two  others 
were.  Upon  ascertainittg  the  omfsidoii  to 
make  these  persons  parties,  and  realising 
they  were  not  bound  by  the  Judgment,  plain- 
tifC  fell  upon  the  plan  of  filing  another  lien 
and  instituting  the  preset  action  lliereon, 
making  the  persons  omitted  in  the  first  suit 
parties  thereto.  Plaintiff  states  that  when 
the  -first  action  was  about  to  be  called  for 
trial,  at  the  April  term,  1011.  be  and  the  de- 
fendant contractor  discovered  the  house  was 
not  entirely  finished,  and  they  agreed  that 
plaintiff  should  have  judgment  oifordng  his 
lien;  he  agreeing  to  finish  the  house  ac- 
cormng  to  the  contract  It  is  farther  stat- 
ed that  plalnUff  did  thereafter  finish  it,  on 
May  27,  1911;  and  on  the  5th  of  Septem- 
ber following  he  filed  the  lien  In  the  proper 
office  which  1b  the  subject  of  the  present 
action.  It  will  be  observed  that  the  sub- 
ject-matter of  the  present  suit  Is  the  same 
lien  account  put  in  Judgment  In  the  first; 
and  it  Is  practically  conceded  that  the  ob- 
ject of  the  second  action  Is  to  bind  the  In- 
Useat  of  Rose  and  Price,  who  were  omitted 
in  the  first  Plaintiff  claims  a  right  to  file 
the  lien  paper  the  second  time,  on  account 
of  bis  agreement  with  defendant  Stephenson 
to  finish  the  building  'after  having  filed  the 
first  Uen  as  already  stated,  and  that  when 
he  filed  the  second  lien  In  September  it  was 
within  the  limited  period  from  the  final 
finishing  of  the  building. 

[1]  It  la  manifest  that  the  action  cannot 
be  maintained.  In  the  first  place,  when  the 
house  was  completed  and  accepted  and  it 
was  then  discovered  there  remained  some- 
thing not  done,  which  had  been  overlooked, 
and  the  owner  accepted  the  promise  of  the 
contractor  to  do  that  work,  the  date  of  the 
acceptance  of  the  building  is  the  time  when 
the  limitation  pwlod  for  the  lien  begins 
to  run.  General  Fire  Extinguisher  Co.  v. 
Fanners'  Blevafanr  Co.,  166  Ho.  171,  180,  65 
8.  W.  318.  So  when  plaintiff  took  the  Judg- 
ment for  his  account  and  Hen.  he  promising 
to  do  the  overlooked  work,  that  was  the  end, 
save  payment  of  the  JocUcmoit  And  any 
attempt  to  start  a  new  Uoi,  proceeding 


beginning  again  within  a  lien  period  count- 
ing from  the  time  the  overlooked  work  was 
finished,  must  fall. 

[2]  Again,  after  having  filed  his  Uen  and 
obtained  Judgment  he  could  not  file  an- 
other. He  had  "but  one  Uen  for  the  same 
demand."   Mulloy  v.  Lawrence,  31  Mo.  5S3. 

[3]  Again,  having  obtained  a  judgment  up- 
on his  account  and  for  the  enforcement  of 
his  lien,  they  each  became  merged  In  the 
Judgment  and  a  subsequent  proceeding  to 
obtain  another  judgment  on  the  same  ac- 
count Is  without  support  Slate  Co.  v.  Cor- 
nice &  Iron  Co.,  62  Mo.  App.  669;  Wyeoff  v. 
Hotel  Co..  146  Mo.  App.  554,  125  S.  W.  550. 

[4]  It  appears  that  plaintiff  was  refused 
a  jury  trial.  There  were  three  Ileus  evi- 
denced by  deeds  of  trust  in  favor  of  differ- 
ent parties.  These  and  the  mechanic's  lien 
claimed  were  to  be  adjusted.  The  statute 
(Laws  1911,  pw  314)  makes  sudi  an  action, 
where  there  are  several  lien  claims,  one  in 
equity,  and  therefore  triable  by  the  court 
without  a  jury.  But  it  seems  if  there  la 
but  one  Uen  claimant,  the  action  remains 
one  at  law.  Laws  1011,  p.  316,  S  8235c. 

We  do  not  deem  it  necessary  to  constm* 
the  provisions  of  this  statute,  since  the  rec- 
ord shows  that  no  case  was  made  for  a  jury, 
and  hence  no  harm  resulted  to  plaintiff,  and 
no  rererslble  etna  was  committed  In  refus* 
Ing  to  call  a  Jury.  After  a  Jury  was  refused 
plaintiff  proceeded  with  the  trial  without  a 
jury,  and  himself  showed  that  he  did  not 
bave  a  case  wfaldi  could  be  submitted  to  the 
decifdon  of  a  Jury,  and  tiiat  his  case  was 
one  whldt  necessarily  bad  to  be  determined 
by  the  conrt  It  would  have  been  usdess  for 
the  court  tof  have  directed  that  a  Jury  be  im- 
paneled as  preliminary  to  its  determining 
that  there  was  no  case  for  a  jury.  It  plain- 
tiff, in  demanding  a  Jury,  bad  stated  his 
case  as  he  showed  It  in  evidence,  the  court 
could  then  have  announced  tiiat  there  was 
nothing  for  a  Jury  to  try. 

The  Judgment  is  affirmed.  All  concur. 


MUIR  V.  MISSOURI,  K.  j&  T.  BY.  CO. 

(Kansas  City  Court  of  Appeals.  Miasoori. 
Feb.  17,  1913.    Rehearing  Denied 
March  10,  1913.) 

1.  Cabbiebs  (I  218*)  —  Cabbiaqe  of  Livb 
Stock— Dklat— Evidence. 

A  mere  Bhowing  of  delay  in  a  Bhipment  of 
live  stock  will  not  snpport  a  recovery  against 
the  railroad  (or  negligent  delay,  bat  from  the 
natute  of  the  relation  of  carrier  and  shipper 
slight  circumstances  tending  to  show  negligence 
are  sufficient 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  S8  920-922;  Dec  Dig.  {  218.*] 

2.  Cabbxers  3  228*)  —  Carbtaob  or  Litx 
Stock— NEQLioEnT  Deult— Evidbnoe. 

In  an  action  against  a  railroad  for  negli- 
gent delay  in  a  shipment  of  mules,  evidence 
Jield  suffiaent  to  support  a  flqding  of  negligence. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  967-960 ;  Dec  Dig.  1  228.*] 
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8.  Cabbikhs  d  229*>— Live  Stock— Deut— 
Damages. 

Id  an  action  against  a  railroad  company 
for  damajces  (or  negligent  delay  in  a  shipment 
of  males,  which,  owing  to  the  delay,  lost  flesh 
and  regnired  longer  feeding  to  be  ready  for  mar- 
ket than  they  otherwise  would  have,  the  shipper 
may,  recover  damages,  though  the  mules  were 
not  for  sale ;  his  measure  of  damages  being  the 
difference  in  the  market  valae  of  the  mules,  in 
contradistinction  to  the  pecoUar  valoe  to  the 
shipper,  before  and  after  the  dday. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  if  930,  963.  964;  Dea  Dig.  I  m<1 

Ai^>eal  from  Circuit  Court,  Gallawsy  Coon- 
tr ;  David  H.  Harrla,  Judge. 

Action  by  W.  B.  Mnir  agadnat  the  Mlflsourl. 
Kansas  &  Texas  Railway  Oompany.  From 
a  Judgmoit  for  plaintlfl,  d^endant  appeala 
Affirmed. 

Dolor  W.  Herring,  of  Pnlton,  and  Lee  W. 
Hagerman,  of  St  Louis,  for  aK>eUaiit  Cbas. 
M.  Hay,  J.  W.  Tlncher,  and  H.  N.  Bversole, 
all  of  Fnlton,  for  reapondent 

TRIMBLE.  J.  Salt  to  recover  damag«i 
for  n^lgmt  delay  In  the  stiliKDent  of  48 
head  of  mules  from  Windsor  to  Palton,  boOi 
In  Missouri.  The  route  of  shipment  over  de- 
fendant's line  Is  from  Windsor  northeast  to 
Sedalla,  20  miles  away,  then  from  Sedalia 
east,  60  miles,  to  North  Jefferson.  From  this 
last  point  to  Folton,  a  distance  of  25  miles, 
the  shipment  went  over  the  Ctiicago  &  Alton 
road ;  defendant  havdng  no  line  to  Fulton. 

The  ordinary  and  usual  time  required  to 
transport  a  shliHuent  from  Windsor  to  Fnlton 
was  24  hours  or  lees.  The  shipment  In  this 
case  occupied  something  over  62  boars.  It 
started  at  Windsor  at  2  p.  m.  August  ISth, 
got  to  Sedalia  at  0:10  p.  m.  that  day,  going  a 
distance  of  20  miles  In  4  hoars  and  10  mdn- 
utes.  At  Sedalia  the  mules  remained  from 
6:10  p.  m.  of  the  15th  to  10:15  a.  m.  of  the 
16tb,  a  period  of  16  hours  and  6  minutes. 
During  this  period  they  were  watered  and 
fed  in  the  pens.  At  10:15  of  the  16th  the 
mules  were  started  to  North  Jefferson,  and 
arrived  there  at  4  p.  m.  of  that  day,  traveling 
60  miles  in  6  hoars  and  46  minutes.  There 
was  only  one  freight  train  a  day  from  North 
Jefferson  to  Fulton,  and  Its  time  for  leaving 
North  Jefferson  was  1  o'cio<^  although  fre- 
quently It  left  later  than  that,  and  on  this 
particular  day  It  left  at  2:30.  As  the  mules 
arrived  at  North  Jefferson  at  4  o'clock,  of 
course  the  train  for  Pulton  had  gone,  so 
the  defendant  fed  and  cared  for  the  mules  at 
Mokane  tmtU  the  next  day,  the  17th,  and 
then  delivered  them  to  the  Chicago  &  Alton, 
which  took  them  on  to  Fulton,  arriving  there 
between  sundown  and  dark  August  17th, 
something  over  62  hours  from  the  time  they 
started  from  Windsor.  After  failing  to  reach 
North  Jefferson  in  time  to  catch  the  Fulton 
train  on  the  16th,  the  delay  at  North  Jeffer- 
son, or  Mokane,  where  the  males  were  cared 
for,  was  onavoldable.  The  moles  were  sent 
on  to  Fnltm  on  tli9  first  train  tbmafter,  and 


no  complaint  Is  made  because  the  mules  were 
cared  for  at  Mokane.  If  the  mules  bad  ar- 
rived at  North  Jefferson  two  hours  earlier 
than  they  did,  there  would  have  been  no 
delay  at  North  Jefferson,  since  the  1  o'clock 
train  did  not  leave  that  point  for  Fnlton  un- 
til 2:30  p.  m.  on  the  16th.  So  that,  unless 
there  was  n^ligeut  delay  before  the  mules 
reached  North  Jefferson,  the  defendant  Is  not 
responsible  for  the  delay  occurring  thereaft^. 

[1]  The  defendant  offered  no  evldoice,  but 
stood  upon  Its  ov^Tuled  demurrer  to  i^ain- 
tUTs  evidence.  Plaintlfl  recovered,  and  de- 
fendant appeals;  Its  main  oont^tlon  being 
that  Oiere  is  no  evidence  showing  a  ne^lgrat 
delay.  Undoubtedly  a  showing  of  mere  delay 
and  nothing  more,  neither  negligent  acts 
causing  It,  nor  other  circumstances  tending 
to  raise  even  a  slight  Inference  of  negligence, 
is  insufficient  to  support  a  recovery.  In.  thla 
case  no  specific  acts  of  negligence  are  al- 
leged or  shown.  Bat  the  question  is:  Has 
the  delay  been  shown,  with  snoti  dream- 
stances  and  undiN-  such  surroundings  as  to 
raise  the  inference  that  the  delay  bad  Its 
origin  In  negligence?  From  the  very  nature 
of  the  relation  of  carrier  and  shipper,  dr- 
cnmstances  that  even  slightly  tend  to  show 
this  are  snfflcient,  especially  where  the 
knowledge  of  what  caused  the  delay  is  with 
the  carrier  and  not  the  shipper.  Buahnell 
V.  Railroad,  118  Mo.  Ai^.  618,  627,  94  S. 
W.  1001 ;  Gilbert  v.  Railroad,  132  Mo.  App. 
607,  112  S.  W.  1002.  It  therefore,  sudi  dr- 
cumstances  and  surroandlngs  have  been 
shown  in  this  case,  plaintiff  Is  oititled  to 
recover. 

[2]  Defendant  received  the  mules  for  ship- 
ment from  Windsor  to  Fnlton.  It  therefore 
became  bound  to  so  transport  them  as  to  en- 
able them  to  reach  their  destination  In  rea- 
sonable time.  A  reasonable  time  theretofore 
bad  been,  and  thereafter  was,  24  hours,  or 
less,  on  shipments  starting  in  the  afternoon, 
as  this  one  did.  Defendant  knew  that  there 
was  but  one  freight  a  day  from  North  Jef- 
ferson to  Fulton,  and  that  its  leaving  time 
was  1  o'do<^.  The  regular  east-4>ound  freight 
from  Sedalia  to  North  Jefferson  arrives  at 
the  latter  place  between  8  and  4  In  the  after- 
noon, and  Is  therefore  too  late  for  the  Fulton 
train.  So  that  whenever  frdght  was  to  be 
sent  from  SedaUa  to  connect  with  this  Ful- 
ton train  defendant  sent  out  No.  116  as  an 
extra.  It  was  made  up  at  Sedalia,  and  ran 
on  special  orders.  Its  evident  purpose  was 
to  catch  the  Fnlton  train.  The  delay  at 
Sedalia  from  6:10  In  the  evening  tlU  10:1& 
in  the  morning  of  the  next  day,  a  period  of 
16  hours  and  6  minutes,  was  shown.  The 
train  started  from  Sedalia  with  the  mules 
at  10:15,  2%  hours  before  the  tdme  the  Pal- 
ton train  was  doe  to  leave,  so  that  It  bad 
only  this  l^tgth  of  time  to  go  60  miles,  a  run 
which  on  this  occasion  required  nea  rly  6  hovrs. 
Now.  ahlpmeots  made  from  Windsor  to  Fnl- 
ton, both  before  and  after  this,  and  atarttng 
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at  tbe  same  time  In  tbe  aft^oon.  bad 
reafAied  Falton  within  24  taonre.  So  tbat  In 
ttaose  shipments  there  was  either  leas  delay 
at  Sedalia  or  less  delay  In  going  from  Seda- 
11a  to  North  Jefferson,  much  less  In  fact, 
because  Falton  was  25  miles  farther  on  than 
North  Jeflnson.  And  whUe  it  required  only 
24  hours  or  less  to  get  to  Fulton  In  all  other 
shipments,  yet  it  took  26  hours  for  this  ship- 
ment to  get  as  far  as  North  Jefferson.  So 
that  unqueatlonabiy  thm  was  onusoal  delay. 
Was  It  under  such  circumstances  as  tended 
to  exclude  every  hypothesis,  except  that  of 
defoidant's  negligence?  It  was  shown  tliat 
there  were  no  accidrats  or  trouble  of  any 
kind  on  the  road;  that  the  route  between 
Windsor  and  North  J^terson  was  clear  and 
open,  no  mshouts  or  breakdowns,  no  diffi- 
culty of  any  kind;  that  tlks  trains  ran.  when 
they  did  f«fs  wiUkOUt  a  hitdi  of  any  kind; 
and  all  fjt  this  was  shown  by  the  ag^ts  and 
operatlTes  of  the  defendant  The  plaintiff 
knew  nothing  of  what  occurred  on  the  way, 
as  he  did  not  accmnpany  the  mules,  nor  did 
any  one  for  him.  It  would  seem  that  a  delay 
occnrring  under  this  state  of  facts  would  be 
saffldait  to  raise  an  Inference  that  negli- 
gence was  the  only  cause  thereof 

[I]  Aivdlanf  8  point  ttiat  then  waa  a  failure 
to  prove  actionable  damages  cannot  be  sus- 
tained. The  petition  does  not  declare  on  a 
failure  to  reach  a  certain  market,  but  upon 
the  loss  sostained  by  reason  of  the  difference 
In  tbe  flesh  and  condition  of  fbe  mules  on 
arrival  from  that  In  which  they  would  have 
beoi,  had  no  delay  occurred.  To  get  at  this 
loss  it  Is  necessary  to  show  the  dlffer«ice  In 
tbe  market  value  of  the  mules  In  one  con- 
dition from  their  market  value  in  tbe  other. 
In  doing  this  the  twm  "market  value"  ts 
used  in  contradlstincllon  to  the  value  peculiar 
to  the  owner,  and  not  because  the  property 
damaged  Is  to  be  Immediately  sold  on  the 
market  The  above  la  tlie  correct  rule  wheth- 
er the  property  Is  shliH^ed  to  market  or  held 
for  some  other  purpose.  New  York,  eta. 
Railroad  Co.  v.  BsttU,  147  U.  S.  691,  at  pages 
618,  617,  IS  Sup.  Ct  444,  at  page  454  (37  L. 
Ed.  292).  In  this  case  the  Supreme  Conrt 
of  tbe  United  States  say:  "The  difference 
between  the  market  value  of  the  cattle  in 
the  condition  in  which  they  would  have  ar- 
rived but  for  tlie  negligence  of  tbe  defewlant 
and  their  mariiet  value  In  the  condition  In 
whlcb,  by  reason  of  such  n^llgence,  they  did 
arrive  constltnted  the  proper  rule  of  dam- 
ages. It  was  not  material  whether  tbe  plain- 
tiffs Intended  to  ke^  the  cattle  upon  their 
faxms*  for  breeffing  purposes,  or  to  sell  them 
upon  the  market  The  depiKClatlon  In  value 
of  the  cattle  was  tlie  lame  in  either  ease.** 

The  contention  is  made  that  this  ddfter- 
cnce  In  value  was  only  temporary.  This 
makes  it  none  the  less  a  loss.  Plaintiff  did 
not  dalm  tbe  mules  were  permanently  in- 
jured, but  tbat  they  wm  so  set  ba<^  In  con- 
dltloo  and  flesh  as  to  require  him  to  feed 


them  at  least  a  month  and,  perhaps,  longer  to 
bring  them  back  to  the  condition  th^  should 
have  been  in  on  arrival  at  Fulton.  His  loss 
In  doing  this  \na  permanent,  though  the  de- 
teriorated condition  of  the  mules  was  t^- 
porary.  Whether  plaintiff  was  thus  required 
to  longer  feed  and  care  for  the  mules  on  ac^ 
count  of  their  reduced  condition,  caused  by 
the  delay.  Is  for  tbe  jury  to  say,  not  this 
court 

Judgment  affirmed.  All  concur. 


HABBIS  r.  MeCLINTIC-MARSHALL 
CONST.  CO. 
(Euisss  City  Court  of  Appeals.  Bfiswmri. 
March  8.  1913.) 

1.  Maoteb  ano  Sbbvakt  (S  288*)  —  Bbidgs 
CoNSTEDCTiON— Death  of  Workman— Cob- 

TBIBUTOBT  NEGLIGENCE— J DBT  QUESTION. 

In  an  setion  for  death  of  a  workman,  who 
was  knocked  from  a  bridge  lo  coarse  of  con- 
struction by  a  heavy  chain  attached  to  a  boom, 
on  ita  being  swung  aroand,  whether  he  was 
guilty  of  contributory  negligence  jb«Ii!,  under 
tbe  evidence,  a  jury  question. 

[Ed.  Note.— For'  other  cases,  see  Havter  and 
Servant.  Cent  Dig.  H  108971090,  1082-1132; 
Dec.  Dig.  i  289.^ 

2.  Mastbb  ano  Sebvant  (I  190*)  —  Nsou- 

OENCB  or  FOBBHAN  —  IVFUTATIOH  TO  EK- 
PLOTBB. 

Any  negUgenee  iA  a  foreman  «  bridge 
construction  In  faUIng  to  warn  a  workman 
against  danger  of  being  Btmck  by  a  heavy 
chain  attached  to  a  boom,'  which,  on  iwinging 
around,  struck  a  workman  and  knocked  aim 
from  the  snperstmcture,  is  attrlbatabls  to  the 
employer. 

[Ed.  Note. — For  other  eases,  see  Master  and 
Servant,  Cent  Dig.  H  449-474;  Dec.  Dig.  | 
190.*] 

3.  Death  (f  99*)— Dahagxs— E^cessivbnxss. 

A  verdict  for  $5,000.  reduced  to  ^.GOO,  is 
not  excessive  recovery  by  a  son  10  years  old 
for  negligent  killing  of  bis  father,  though  the 
son  was  living  with  bis  mother,  who  was  di- 
vorced from  decedent;  it  appearing  that  de- 
cedent had  not  abandoned  his  son,  and  was  af- 
fectionate toward  him. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  It  125-180;  Dee.  Dig.  |  99.*] 

4.  New  Tbiai,  (|  77*)— Excessivbnkss  or 

AWABIH-EVIDENCE  OV  PBEJUDICB. 

That  the  trial  court  in  an  acUon  for  negll- 
ent  deatli,  required  a  reduction  of  the  ver- 
ict  from  $5,000  to  (2,600  Is  not  conclusive  of 
prejudice  on  the  part  of  the  jary. 

VEd.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  H  167-161;  Dee.  Dig.  t  77.*1 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty;  O.  A.  Lucas,  Judge. 

Action  by  Holwrt  B.  Harris  against  the 
McCllntlc-Harahall  Oonstruction  Company. 
Jodgmoit  for  plaintiff,  and  d^Uidant  ap- 
peals. Affirmed. 

E.  R.  Morrison  and  James  E.  Nugent  both 
of  Kansas  City,  and  Horace  M.  Fox,  of  Roa- 
noke, Va.,  for  appellant  Gilmore  &  Brown, 
of  Kaneas  caty.  for  respondent 

BLLISON,  J.  Defendant  was  uigaged  in 

constructing  the  iron  and  steel  superstruc- 
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tore  to  a  bridge  across  the  Mlssonrl  river 
at  Kansas  City,  Mo.  Plaintiff's  father  was 
an  employe,  with  others,  under  the  direction 
and  Buperlntendeace  of  a  foreman.  At  the 
time  in  question  he  was  at  work  nearly  75 
feet  from  the  ground,  and  was  knocked  off 
the  bridge  by  a  heavy  chain  attached  to  a 
boom,  as  it  was  b^g  swung  around.  He 
fell  to  the  ground,  and  was  killed.  He  was 
divorced  from  his  wife,  and  be  left  plain- 
tiff, a  boy  10  years  of  age,  as  his  only  child. 
Plaintiff  brou^t  this  action  for  damages, 
and  obtained  a  verdict  for  ^,000,  of  which 
^,500  was  remitted  in  the  trial  court 

There  was  a  demurrer  to  the  evidence, 
overruled  by  the  court  We  will  not  set  out 
.a  detailed  statement  of  the  facts;  but  we 
win  accept  the  evidence  In  plaintiff's  bdialf 
tending  to  prove  the  issues  tendered  by  him 
as  the  facts  of  the  case.  Deceased  was  30 
years  of  age  at  his  death,  and  was  strong 
In  body,  industrious,  and  generally  In  good 
health.  He  was  earning  H  per  day.  He 
was  standing  on  a  steel  girder  high  above 
the  ground  engaged,  with  _  others,  in  con- 
structing the  bridge ;  the  foreman  being 
nearby.  An  engineer  In  charge  of  an  elec- 
tric ragine  operated  a  derrick.  When  a  sig- 
nal was  i^ven  to  the  engineer  by  the  fore- 
man, he  would  start  it  and  the  boom,  with 
a  heavy  chain  attaidied,  would  be^n  to 
awing  around  at  a  speed  of  a  man's  ordinary 
walk.  A  coworker  would  guide  the  boom 
by  means  of  two  swing  lines,  one  In  either 
hand.  There  was  evidence  tending  to  show 
that  when  swinging  around  the  chain  should 
be  higher  than  the  beads  of  the  workmen, 
or,  if  not,  that  a  warning  should  be  given 
of  its  coming  In  the  instance  resulting  In 
deceased's  deatb,  the  foreman  signaled  by 
crying  ont  to  the  engineer,  "Boom  around," 
when  it  started  with  the  chain  above  the 
girders,  but  lower  than  the  heads  of  the  men. 
He  did  not  cry  a  \ramtng  for  the  chain,  and 
as  it  passed  around,  approaching  deceased 
from  behind,  it  knocked  h'm  off.  The  Jury 
conld  well  infer  from  the  evidence  that  the 
foreman's  failure  to  give  warning  of  the 
chain,  or  to  notice  deceased's  peril,  was  from 
the  fact  Uiat  after  giving  the  signal  he  be- 
gan a  converaatioo  with  some  one. 

[I]  On  the  question  of  contributory  negli- 
gence of  deceased,  It  la  Boggested  that  the 
order  of  the  foreman,  "Boom  around,"  was 
a  warning  which  he  must  have  heard,  dnce 
others  further  away  h'eard  it  But  it  was 
ri|^tl7  a  question  for  the  jury  whether  de- 
ceased conld  not  well  have  relied  upon  a 
look-ont  warning,  if  the  cjialn  was  low 
enough  to  strike  him,  especially  as  be  was 
known  to  he  at  work  with  his  back  to  it 
and  that  It  wan  known  to  be  tiie  foreman's 
dAty  to  watch  the  diain,  or  appoint  some 
one  to  do  it 

We  have  not  discovered  any  ground  for 
attributing  the  injury  to  the  negUgoioe  of 
iteceased's  fellow  servants. 


[I]  We  have  no  donbt  of  the  jMx>prlety  of 
the  action  of  the  court  In  refusing  defend- 
ant's demurrer.  The  foreman  stood  for  the 
defendant  and  the  latter  Is  liable  for  his 
neglect  Miller  v.  Mo.  Pae.  Ry.,  109  Mo. 
360.  10  S.  W.  68,  32  Am.  St  Rep.  673;  Ste- 
wart V.  Railway  Co.,  149  Mo.  App.  4E0,  130 
S.  W.  441;  Dayharsh  v.  Railway  Co.,  103 
Ho.  670,  15  S.  W.  654,  23  Am.  St  Rep.  900; 
Jordan  v.  New  England  Structural  C3o.,  197 
Mass.  48,  8S  N.  R  332.  This  last  case  is 
one  with  many  tacts  similar  to  the  casA  at 
bar. 

[3. 4]  The  only  matter  which  has  given  us 
any  concern  is  the  amount  of  the  verdict 
Defendant  calls  attention  to  the  fact  that 
plaintiff  was  only  entitled  to  his  pecuniary 
loss,  and  that  be  was  living  with  his  divorc- 
ed mother.  But  tiie  evidence  does  not  show 
that  deceased  had  abandoned  him,  or  that 
he  did  not  intend  to  discharge  parraital  duty 
to  him.  On  the  contrary,  it  shows  that  he 
corresponded  with  him  aud  asked  him  more 
than  once  to  come  to  him.  The  letters  show 
an  expectation  to  visit  the  child  and  disclose 
affectionate  consideration.  The  fact  that  the 
trlfd  court  required  a  reduction  of  the  ver- 
dict one-half  Is  not  conclusive  of  prejudice 
on  the  part  of  the  jury,  as  is  evidence  by 
the  action  of  flie  Supreme  Court  in  the  fol- 
lowing cases:  Fartello  t.  Railway  Co.,  240 
Mo.  m,  14S  S.  W.  65;  Ghitty  t.  BaUway 
Co.,  166  Mb.  480,  65  8.  W.  859;  Cook  r. 
Globe  Printing  Co.,  227  Ma  471«  127  S.  W. 
332.  While  a  jury  must  have  a  bads  for 
tile  sum  awardedt  yet  the  damages  are  nec- 
esaariiy  in  great  part  oonjecturaL 

We  conclude  we  should  not  interfere  and 
hence  aflOrm  the  judgment  All  concur; 


ELAH  T.  BONO. 

(^ringfleld  Court  of  Appeals.  BfissoarL  March 
8,  1913.  Motion  to  Certify  to  Supreme  Coort 
Denied  Haidi  27.  1918.) 

1.  Attobnet  and  CI.IENT  (j  182*)— Attob- 
nBT'B  LiBN— Right. 

Where  the  interest  wtlch  plaintiff,  an  at- 
toraej.  Bought  to  recover,  under  an  agree- 
ment with  an  heir  to  bring  the  necessary  ac- 
tions to  recover  her  interest  In  an  estate,  wtiidi 
was  afterwards  sold  by  the  heir  to  defendant, 
was  her  distributive  interest  as  belr,  as  fixed 
by  law,  the  attorney  could  not  recover  it,  un- 
der Rev.  St  1909,  %  064.  giving  an  attorney  a 
lien  upon  bis  client's  cause  of  action,  which  at- 
taches to  the  judgment  in  his  favw,  and  which 
cannot  be  affected  by  settlement;  the  Intw- 
est  not  being  acquired  by  the  heir  b^  any  salt 
broneht  by  plaintiff,  and  the  only  smt  broniJit 
by  him  for  her  bedng  dUmissed. 

[Ed.  Note.— For  other  cases,  see  Attorn^ 
and  Client  Cent  Dig.  H  1221-1226,  1849; 
Dec  Dig.  I  182.*] 

2.  EXECtJTOU  AND  ADMimnBATOBS  (|  ftl4*) 

—  AcTioHB  AoAimr— OoKPSEUHe  Dnm- 

BUTION. 

An  action  brought  agflinst  an  administra- 
tor before  final  settlement  or  order  of  distiibo- 
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tion  to  recover  u  allaged  diatrilratlTt  share 
was  prematare. 

[Ed.  Note.— For  other  caies,  see  Executors 
and  Administrators,  Cent  Dig.  SI  1274-1297; 
Dec.  Dig.  {  814.*1 

8.  EXKOUTOBS  AMD  ADHIKIBTBATOKa  (S  307*) 

— SETTuamrr— AuoTTNT  or  Distbibutioh. 
The  amount  paid  to  an  heir  or  legatee  up- 
on the  first  anoaal  settlement  of  an  adminis- 
trator would  not  be  evidence  as  to  what  ber 
interest  would  amount  to  after  final  settlement 
and  order  of  distribution. 

[Ed.  Note.— For  other  eases,  see  Ezecators 
and  Administrators,  Gent  Dig.  IS  1251-1^; 
Dec.  Dig.  I  807.*3 

Appeal  from  Circuit  Court,  Lawrence  Coun- 
ty; Carr  UcNatt^  Jadge. 

Action  by  Oscar  B.  Elam  againat  James 
Charles  Bond.  From  a  Judgment  £or  de- 
fendant plainttfl  aiveals.  Affirmed. 

This  case  Is  bere  on  the  plaintifrs  appeal 
from  a  Jndsm^t  rendered  in  the  circuit 
coart  of  Lawrence  coiint7<  In  the  trial  of 
the  case  d^^dant  offered  a  donurrer  to 
Qie  evidence  at  the  close  of  plaintiff's  evi- 
dence in  chie^  which  was  bj  the  court  over- 
ruled. At  ttie  close  of  aU  the  evidence  in 
the  case  the  idaintlff  requested  and  the  court 
refused  to  give  the  following  instructlona : 

"(1)  The  court  Instructs  the  Jury  that  un- 
der Uie  pleading  and  the  evidence  you  will 
find  the  Issues  for  the  lOalntur. 

"(2)  The  court  instructs  the  Jury  that  you 
will  assess  the  damages  of  the  plalntlfF  at 
one-half  of  the  value  of  the  share  of  Sarah 
Elizabeth  Shockley  In  the  personal  estate 
of  Benjamin  W.  Bond,  deceased,  on  Ai^st 
17,  1911,  to  wit,  f  125,  less  such,  If  any  sum 
or  sums  as  you  may  believe  and  find  from 
the  evidence  he  was  paid  In  excess  of  hla 
disbursements,  if  any,  In  the  case  mentioned 
in  evidence,  wherein  Sarah  Shockley  was 
plaintiff  and  James  Charles  Bond  and  oth- 
ers were  defendants.*' 

At  the  instance  of  the  defendant  the  court 
gave  the  following  instruction:  "The  court 
instructs  the  Jury  that,  under  the  law,  the 
pleadings,  and  the  evidence,  your  verdict 
should  be  for  the  defendant"  The  verdict 
was  returned  accordingly,  and  a  Judgment 
was  rendered  thweon  for  the  defendant. 

The  plalntlfT,  an  attorney  at  law,  filed  his 
petition  in  his  own  behalf.  The  statement 
of  the  case  appearing  In  bis  brief  in  this 
court  is  so  fairly  set  put  that  we  will  large- 
ly adopt  It  In  the  opinion. 

Plaintiff  seeks  to  recover  under  section 
964,  B.  8.  1909,  commonly  called  the  first 
section  of  the  attom^'s  Hen  act,  which  Is 
as  follows:  "Sec.  964.  Compensation  of  at- 
torney governed  by  agreement — Made  a  lien 
upon  client's  cause  of  action. — The  compen- 
sation of  an  attorney  or  counsellor  for  his 
services  Is  governed  by  agreement,  express 
or  implied,  which  is  not  restrained  by  law. 
From  the  commencement  of  an  action  or 
the  service  of  an  answer  containing  a  coun- 


terclaim, the  attorney  who  appears  for  a 
party  has  a  lien  upon  his  client's  cause  of 
action  or  counterclaim,  which  attaches  to  a 
verdict,  report,  decision  or  Judgment  in  his 
client's  fiivor,  and  the  proceeds  thereof  In 
whosesoever  hands  they  may  come;  and  can- 
not be  affected  by  any  settlement  between 
the  parties  before  or  after  Judgment" 

In  January,  1910,  the  plaintiff  entered  into 
the  following  written  agreement: 

"This  January  31,  A.  D.  1910,  the  under- 
signed. Sarab  Elizabeth  Shockli^,  wife  of 
S.  S.  Shockley,  and  daughter  and  belr  at 
law  of  Bmjamln  W.  Bond,  lately  deceased, 
of  Lawrmce  county,  Missouri,  hereby  em- 
ploys Oscar  B.  Elam  as  her  attorney  at  law 
to  ascortaln  and  determine  what  are  the 
rights  of  the  undersigned  in  and  to  the  es- 
tate of  the  said  deceased  and  to  get  the 
same  ftir  her,  and  in  carrying  out  tlie  pur- 
poses of  said  empl(^«it  to  Institute  and 
ivoaecute  to  a  ccmeluslon  ai^  and  all  Bucb 
suits  and  actions  at  law  or  in  eq[uity  as  shall 
In  the  Judgmoit  of  her  said  attorney  seem 
6!q>ediait,  and  In  conald»atlon  of  the  said 
enqdoyment  the  said  underslipied  undertakes 
and  agreea  to  share  equally  with  said  at- 
torney all  that  portion  of  said  estate  which 
shall  accrue  to  the  undersigned  so  that  said 
attorn^  shall  receive  tot  his  said  servltss 
mdffied  and  to  be  rendered  fifty  per  cent, 
of  the  said  share  of  the  said  estate. 

"In  witness  whereot  the  said  Sarah  Ellz- 
abetli  Slkockley  and  ber  said  husband  have 
hereunto  set  their  hands  tlie  day  and  year 
first  above  written. 

"Sarah  EUzabetb  Shockley. 
"S.  S.  Shockley. 

"Accepted:    Oscar  B.  Elam." 

Plaintiff  brought  this  action  against  the 
defendant  James  Charles  Bond,  as  an  Indi- 
vidual, and  as  administrator  of  the  estate 
of  Benjamin  W.  Bond,  deceased.  James 
Charles  Bond  was  codefendant  with  other 
heirs  of  Benjamin  W.  Bond  in  an  action 
wherein  Sarah  Elizabeth  Shockley  was  the 
plaintiff,  in  which  the  plaintiff  herein  was 
her  attorney  of  record.  The  Judgment  in 
that  case  was  in  favor  of  the  defendants, 
and  was  rendered  some  time  prior  to  Jan- 
uary 28,  1911.  The  court  in.  that  case  dis- 
missed the  cause  on  account  of  the  failure 
of  the  plaintiff  therein  to  give  security  for 
costs,  and  no  final  Judgment  was  in  fact 
ever  rendered  In  the  case.  A  motion  for  a 
new  trial  was  filed,  however,  on  January  23, 
1911,  and  by  agreement  the  cause  was  con- 
tinned  until  the  September  term,  1911,  at 
which  term,  on  October  7,  1911,  the  motion 
for  a  new  trial  was  overruled  and  no  fur- 
ther steps  are  shown  to  have  been  taken  in 
that  Utlgatlon.  On  the  17th  day  of  August, 
191X  Sarah  Elizabeth  Shockley  and  the  de- 
fendant, James  Charles  Bond,  had  some  ne- 
gotiations without  the  knowled^  or  consent 
of  the  plaintiff  herein,  her  attorney,  and  on 
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that  day  she  made  the  foUowtng  written 
aBslgnment  to  said  defendant: 

"Anrora,  Mo.,  Aug.  17, 1911. 
"This  Is  to  evidence  that  for  value  receiv- 
ed I  have  this  day  sold,  assigned  aiid  set 
over  to  J.  C.  Bond  all  my  right  and  inter- 
est in  and  to  the  persona)  estate  of  B.  W. 
Bond,  deceased,  now  In  process  of  adminia- 
tratloD  In  the  probate  court  of  Lawrence 
county,  Missouri,  being  the  portion  of  my 
distributive  share  in  the  personal  property 
that  may  be  found  to  be  due  me  by  the  pro- 
bate court,  and  I  hereby  authorise  the  ad- 
ministrator of  said  estate  to  pay  said  amount 
to  J.  C  Bond  and  aco^  his  receipt  there- 
tor.  Sarah  ShofAley." 

Oscar  B.  Elam,  of  Aurora,  pro  ae.  McNatt 
ft  McNatt,  of  Aurora,  for  respondent 

FABRINGTON,  J.  (aftor  stating  the  facts 
a«  above).  The  plaintiff  In  this  case  alleged 
and  proved  that  he  received  nothing  for  his 
serrlcea  In  the  UtigaUon  referred  to.  He 
brought  this  action,  alleging  ttmt  by  Sarah 
BUsabetb  Shockley's  assignment  of  her  in- 
terest In  tka  estate  to  the  defendai^  he  (the 
Idaitttur)  was  d^orced  ct  his  lien  as  an  a^ 
twney,  and  that  by  reason  thereof  be  was 
damaged  in  the  snm  of  $1,000,  far  wfaldi  he 
prayed  Judgment. 

Benjamin  W.  Bond  made  bis  will  on  De- 
cember 20. 1880^  and  died  in  December,  1909. 
By  his  wiU  he  spudflcally  devised  and  be- 
queathed all  blB  property,  but  omitted  to  in- 
sert a  rertdnary  danse.  He  bequeaUied  to 
Sarah  Elizabeth  Shockl^,  his  dai«hter,  $5. 
At  his  death  the  estate  included,  among  oth- 
er things,  in  personalty  that  was  not  disposed 
of  by  the  will,  about  $2,20a  The  notice  of 
letters  of  admlnlstratlcm  were  published  by 
the  defendant  herein,  who  was  appointed  ad- 
ministaitor  with  the  will  annexed,  on  De- 
cember 24, 1009.  The  first  annual  settlement 
showed  the  balance  In  the  hands  of  the  ad- 
ndnlBtntor  on  Pebmary  16,  1911,  after  de- 
ducting the  widow's  share,  etc.,  to  be  f  l,S2a- 
77.  The  record  does  not  show  when  the  suit 
now  under  consideration  was  filed,  but  does 
show  that  an  amended  petition  was  filed  on 
January  24, 1912,  and  the  Judgment  was  ren- 
dered on  January  26,  1912.  Hence  the  suit 
was  filed  before  any  final  settlement  was 
made  by  the  defoidant  as  administrator ;  be- 
sides, the  reewd  fails  to  disclose  any  final 
settlement  <nr  any  order  of  distribution  of  the 
estate  of  Benjamin  W.  B<md. 

It  is  conceded  that  Sarah  Eliaabeth  Sbock- 
ley's  interest  In  the  property  undisposed  of 
would  be  one-sixQi  of  any  sum  remaining  in 
the  hands  of  the  administrator  after  satis- 
fying all  devises  and  bequests  and  costs  and 
expenses. 

There  !■  no  charge  tn  the  petition  not  any 
Intimation  In  the  evidence  that  there  was  any 
fMud  or  coiluston  betweot  Sarah  Elizabeth 
Shockley  and  the  defmdant  to  defeat  this 
plaintlfl  in  any  rights  that  he  might  have. 


or  that  she  rec^ved  anything  in  considen- 
tion  of  fftiling  to  aiveal  her  suit  Bgainat  de- 
fendant and  oQux  heirs  of  bw  fhtber's  es- 
tate. 

[1]  It  la  contended  by  counsel  that  the 
storm  center  of  this  case  Is  whether  the  con- 
tract of  employment  Is  one  that  falls  within 
the  section  of  the  statote  referred  to,  or  Is 
a  straight  assignment  of  an  undivided  one- 
half  interest  in  and  to  Sarah  Elizabeth  Shock- 
ley's  share  In  the  estate  in  course  of  admin- 
istration. As  we  view  the  case,  It  makes  no 
difference  whether  It  Is  a  contract  protected 
by  the  statute,  or  an  assignment,  for  the 
reason  that  the  amount  son^t  to  be  recover- 
ed In  this  case  is  In  no  wise  affected  or  in- 
cluded In  the  litigation  instituted  by  plain- 
tiff for  Sarah  Elizabeth  Shockley.  It  is  a 
sum  which  the  law  fixes  as  her  distributive 
share  of  the  estate,  and  is  not  acquired  by 
her  as  the  result,  either  In  a  suit  or  by  com- 
promise, of  the  case  brought  by  the  i^intiff 
herein  for  her  against  the  other  heirs.  For 
that  reason  we  do  not  believe  the  plaintiff 
has  any  standing  In  court  In  this  case 

[2,  3]  To  begin  with,  he  has  sued  the  de- 
fendant as  an  Individual  and  as  administra- 
tor, and.  without  deciding  whether  there 
could  be  such  a  Joinder  in  a  suit  for  dam- 
ages, there  is  nothing  whatever  in  the  rec- 
ord that  could  bold  the  administrator  in  this 
action  on  any  theory,  there  being  no  final 
settlement  or  order  of  disblbutlon  shown, 
so  that  as  to  him  in  Ills  r^resentatlve  ca- 
pacity the  suit  Is  premature.  Aa  to  him  In 
his  individual  capacity,  he  Is  sued  for  dam- 
ages for  obtaining  something  whidi  fdalntlff 
claims  he  (plahitlff)  was  entitled  to;  but 
the  evidence  does  not  su^wrt  this  theory, 
for  the  reason  that  the  defendant,  as  an  in- 
dividual, had  not  rec^ved  Sarah  Elizabeth 
Shockley's  Interest  in  the  estate,  because 
there  was  no  order  of  distribution  or  any 
payment  to  him,  as  an  Indlvldnal,  ct  her  in- 
terest On  the  other  hand,  if  he  attempts  to 
enforce  his  contract,  whether  an  asstgnment 
or  not,  under  the  attorney's  lien  statute,  then 
he  woQld  be  entitled  to  sue  the  defendant  for 
one-half  of  the  sum' paid  for  Sarah  Elisa- 
beth Shockley's  interest,  provided  he  had  giv- 
en the  notice  required  by  said  act,  wM^  was 
not  dfmb  He  seems  to  have  taken  the  latter 
course,  but  nowhere  In  the  record  do  we  find 
the  question  asked  or  the  answer  given  as  to 
the  amount  the  defdndant  paid  to  Sarah 
Elizabeth  Shockley  for  her  interest  In  the 
estate.  Plaintlfl  did  attanjft  to  show  what 
her  inta*est  In  the  isrcqjaty  would  be,  pre- 
sumably on  the  tiieory  that  that  woald  fix 
his  measura  of  damages ;  but  that  showing 
la  based  on  the  first  annual  settlement,  which, 
of  course,  furnished  no  evidence,  as  to  what 
her  interest  would  amount  to  after  final  set- 
tlement and  on  order  of  distribution. 

We  ara  of  the  ofrfnion  Out  the  trial  court 
committed  no  error,  and  tbe  Jodgmoit  Is  ac- 
cordingly affirmed.  All  concur. 
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BIBtO  T.  ST.  LOUIS  ft  S.  r.  B.  CO. 

(SpriDzfldd  Goort  of  Ai^eals.  Missouri. 
Mandi  3,  1913.   Rehearing  Denied 
March  27,  1913.) 

1.  DaMAOIS  (i  210*)  —  FiXADINO  —  INSTBUO- 
TIONB— DeFINIIV  AMOUNT. 

A  petition  in  a  personal  injury  action,  al- 
legins  that  plaintiff  was  permanently  injured, 
and  that  he  bad  been  gettins  "about'*^  $700  per 
annum,  but  was  in  line  of  promotion  for  "hisb- 
er  waxes,"  did  not  so  definitely  fix  the  value 
of  the  time  and  the  earnings  lost  as  to  require 
an  instructlcm  to  contain  a  limitation  ox  the 
amount  to  be  awarded. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  II  687,  638;  Dec.  Dig.  S  2ia«] 

2.  Master  and  Sbbvart  (|  219*)— Fbbsonal 

InJUBIBS  —  ASStTlCPTEOll  OF  BlUC  — ■  MUU- 

GENCE  or  Mastkb. 

In  a  servant's  action  for  personal  Injuries 
by  a  rope  breaking  on  which  he  was  pulling 
while  drawing  timbers  onto  a  car,  causing  him 
to  fall  off,  the  plaintiff  did  not  assume  the  risk, 
unless  the  rope,  which  had  been  used  for  a 
year  and  had  secome  rotten  and  worn,  was  so 
daringly  defective  that  a  prodeot  person  would 
not  use  it,  it  being  the  continuous  duty  of  the 
master,  and  not  the  servant,  to  fnq>ect  the  rope 
and  exercise  reasonable  can  in  furnishing  a 
suitable  one;  a  servant  not  assamiug  dangers 
arising  from  a  master's  negligence. 

[Ed.  Note.— For  other  eases,  see  Master  and 
Servant,  Osnt  Dig.  H  Dec.  Dig.  | 

219.*] 

S.  Appeal  and  Ebbob  (I  1003*)— Bsvixw— 
WmOHT  OF  Btidbncb— Pebhanbnt  Injubt. 
Altfaongh  the  evidence  is  stronger  against 
plalDtiff'a  contention  that  he  was  permanently 
injured  than  for  It,  a  verdict  ot  the  jury  for 
iwuntifl  tiwzton  la  eoneludTe  on  the  anwlate 
court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  89SS-3MS;  Dtee.  Dig.  I 
1008.*] 

4.  Dahaobs  (I  1S2*>— BIzoEBnvx  Damaqxs— 

FXBSONAL  InJUBIEB. 

A  verdict  of  S6,000  for  personal  injury, 
vhore  the  plaintiff^  was  made  a  nervous  and 
physical  wredc,  b^ond  hope  of  recovery,  and 
totally  disabled  frcnn  ""™g  a  living,  was  not 

excessive. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  U  872-^,  396;  Dec.  Dig.  {  132.*] 

Appeal  from  Circuit  Court,  Lawrence 
County;  Carr  McNatt,  Judge. 

Action  by  J.  P.  Bible  against  the  St.  Louis 
A  San  Francisco  Ballroad  Company.  Judg- 
ment  for  ];dalntitf,  and  d^endant  appeals. 
Affirmed. 

W.  F.  Brana,  of  St  Lonta,  and  Mann, 
Todd  ft  Mann,  of  Siwingfleld,  tor  appelant 
Sixer  ft  Kcmft  <a  Mimett,  fbr  nqKmdant 

STUBQIS,  J.  The  plaintiff  snea  for  per- 
sonal injnrlea  oocaalottea  by  falling  from  one 
of  defendants  flat  cam  while  he  was  assist- 
ing in  loading  some  bridge  timbers  on  the 
same.  He  was  one  of  a  crew  ogaged  In 
tmUdlng  and  npalilng  bridges  along  the  de- 
fmdant  rallxoad.  The  crew  was  aapplled 
with  caXE,  tools,  ropes,  and  other  equip- 
ment, and  moved  from  place  to  place  as  the 
work  dffnanded.  On  this  particular  occa- 
Btan  the  crew  were  preparing  to  move  to  an- 


other place,  and  plaintiff  and  several  other 
workmen  wwe  directed  by  the  foronan  to 
load  some  nitber  large  and  heavy  Inldge 
tlmberSf  about  82  fieet  Uatg,  npon  a  flat  car, 
preparatory  to  moving  the  samb  These 
men  were  under  the  immediate  and  direct 
control  of  a  boss  or  foreman,  wtio  directed 
the  work.  .The  bridge  timbers  were  loaded 
on  the  flat  car  by  means  of  r<q>es  and  skids. 
Two  or  more  ropes  were  used  fOr  this  pur- 
pose, and  one  end  of  each  was  fastened  to  a 
post  on  the  far  side  <rf  Qie  car,  and,  after 
being  let  down  and  placed  under  and  around 
the  heavy  timhos,  the  men  on  top  of  the 
car,  by  polling  on  the  other  end  of  the  ropes, 
drew  the  timbers  npon  the  skids  to  the  top 
of  the  car.  After  Uie  car  had  been  partial- 
ly loaded  la  this  manner,  and  while  i>IalntifF 
and  another  man,  standing  on  the  timbers 
already  loaded,  were  thus  pulling  on  one  of 
the  n^tes  raising  the  bridge  tlmbm  to  the 
top  of  the  car,  the  rope  broke,  canslng  them 
to  fhll  backward  off  the  car,  resulting  In  the 
injuries  for  which  plaintiff  brii^  this  ac- 
tion. 

The  idalntitt  alleges  that  his  spine  was  frac- 
tured; that  he  was  injured  Internally,  and 
became  a  nervous  wre£k;  "that  said  Inju- 
ries wwe  permanent  In  their  nature  and  ez- 
toit,  and  plaintiff  will  be  a  cripple  the  bal- 
ance of  bis  life,  and  will  suffer  great  pain 
and  anguish  of  mind  and  body  as  long  as  he 
lives;  that  on  account  of  said  Injuries  his  life 
ezpectan<7  luia  been  shortened,  and  he  has 
totally  lost  all  of  his  earnings  since  the  date 
of  said  injuries."  The  jury  awarded  plain- 
tiff fS,000  for  these  injuries,  which  verdict 
was  approved  by  the  trial  court  and  judg- 
mmt  altered  accordingly. 

31iree  assignments  of  error  are  made  and 
relied  on  by  defendant  In  this  court:  (1) 
the  instruction  given  for  plaintiff  on  the 
measure  of  damages;  (2)  the  refusal  to  sus- 
tain the  demurrer  to  the  evidence;  (ffi  that 
the  verdict  is  excessive. 

[1]  The  Instruction  on  the  measure  of 
damages  Is  assailed  because  of  not  follow- 
ing the  petition  In  limiting  the  amount  of 
damages  to  be  allowed  for  loss  of  time  and 
earnings.  On  this  point  the  petition  aU^^es : 
"That  prior  to  said  Injuries  plaintiff  was 
an  aUe-bodled  man,  strong  and  vigorous  and 
heaUhy;  that  he  was  earning  a&ouf  |T0O  per 
annum,  and  was  in  line  of  promotion  fer 
Mgher  loagea;  that  all  of  said  earnings  had 
been  lost  to  plaintiff,  and  on  account  of  the 
I)ermanait  nature  of  said  injuries  plaintiff 
will  be  a  cripple  the  balance  of  his  life,  and 
will  lose  all  of  his  earnings  In  the  future,  as 
bl8  earning  capacity  has  been  totally  de- 
stroyed." The  instruction  complained  of, 
after  specifying  other  dements  of  damages 
to  be  considered  by  the  Jury,  says:  "Ton 
should  farther  take  Into  consideration  all 
loss  of  wages.  If  any,  which  you  may  find 
from  the  evidence  that  idalnttff  has  already 
sustained  by  reason  of  such  injuries.  If  any. 
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and  yoQ  should  take  Into  acconnt  all  loss 
of  earolngs.  If  any,  that  you  may  find  from 
tbe  evidence  plaintiff  will  sustain  In  the 
fatnre  as  a  direct  resnlt  of  said  Injuries, 
If  any." 

We  thhik  this  InstructioD  la  not  wnmeons 
under  the  pleadings  and  facta  In  this  case. 
It  will  be  conceded,  we  think,  that,  where 
tlie  petition  does  not  limit  the  loss  of  time 
to  a  definite  amount,  then  the  Instractions 
need  not  do  so.  Where  the  petition  states 
generally  that  the  plaintiff  has  lost  his  time 
and  earnings,  and  wQl  continue  to  do  so, 
1^  reason  of  the  injuries,  without  fixing  or 
limiting  the  value  and  amount  of  such  loss, 
then  the  Instmctions  may  also  leave  such 
amount  unlimited  and  merely  tell  tiie  Jury 
to  take  such  loss  of  time  and  earnings  into 
consideration  in  arrlTlng  at  the  total  dam- 
age. An  approved  instruction  along  this  line 
will  be  found  in  B^nolds  v.  ^anait  Co., 
189  Mo.  408,  419,  88  S.  W.  50,  m  Am.  St 
Rep.  360.  See.  also.  Dean  v.  Wabash  Ball- 
road  Ga.  229  Mo.  426.  466*  129  S.  W.  963. 

On  the  other  hand,  where  the  petition 
fixes  and  limits  the  amount  of  damages  for 
loss  of  time  and  earnings,  either  past  or 
future,  thou  the  Instmctions  must  limit  the 
amount  to  be  awarded  by  the  Jury  for  such 
loss  of  time  and  earnings  to  an  amount 
not  to  exceed  that  so  fixed  and  limited  in 
the  petition.  Smoot  v.  Kansas  City,  194  Mo. 
613,  92  S.  W.  363;  Badtke  v.  Basket  &  Box 
Co.,  229  Mo.  1, 129  8.  W.  508;  Heine  v.  Bail- 
ways  Co.,  143  Mo.  App.  38,  122  S.  W.  846; 
Tinkle  V.  Bailroad,  212  Ma  446,  471,  110  S. 
W.  1086.  ^e  reason  given  for  this  rule  Is 
stated  in  Badtke  v.  Basket  ft  Box  Co.,  229 
Ma  1«  19,  129  S.  W.  608,  618.  to  be  that 
"defwdant  had  a  r^t  to  rely  upon  the 
adndasiw  of  plaintiff  that  his  loss  In  this 
respect  had  been  and  would  be  only  f9  per 
week,  and  it  was  die  doty  ct  the  court  to 
so  limit  the  right  of  recovery  In  fhla  re- 
gard." 

In  Lindsay  v.  Kansas  City*  195  Ma  166, 
180.  98  S.  W.  27S,  the  petition  alleges  that 
plaintiff  has  lost  one  months  time,  amonnt- 
Ing  to  f80,  and  In  the  InstmctionB  given  the 
amount  was  not  so  limited,  but  pwmitted 
the  Jury  to  find  damages  In  addition  to  the 
980  whldi  the  ^aintiff  bad  already  suffered. 
The  court  approved  the  Instructions,  on  tbe 
ground  tiiat:  "The  allegations  of  the  peti- 
tion referred  to  the  loss  of'  her  means  of 
livelihood  from  the  time  of  bringing  the  ac- 
tion, in  addition  to  that  which  she  had  ah 
ready  lost  •  •  •  The  court  properly 
BUtmiltted  to  tiie  Jury  the  damages  she  had 
suffered  up  to  tlie  time  of  tite  trial,  as  well 
as  thoee  whldi  she  wonld  sntEer  on  account 
of  her  injuries  In  tbe  fntur&  We  do  not 
think  the  inatroction  broadens  the  recovery 
beytmd  that  whldi  was  prayed  for  In  the 
petition.** 

Tbe  fftct  tbat  the  plaintlfl;  In  bis  petition, 
states  the  character  of  his  bnstness  or  em- 
ployment and  bis  eamlos  capadty  thoeln, 


In  connection  with  tiie  allegations  aa  to  loss 
of  time  and  future  earnings,  as  was  done  In 
the  case  of  Dean  r.  Wabaah  BaUroad  Coi, 
229  Mo.  428,  487,  129  8.  W.  9B8,  does  not 
necessitate  an  instruction  limiting  his  recov- 
ery to  a  definite  amount'  In  Helns  r.  Rail- 
ways Go.  148  Mo.  App.  88,  122  S.  W.  846. 
the  court  held  that  In  that  case  the  petition 
fixed  tbe  amount  of  damages  for  loss  of 
ttm^  and  the  same  limitations  should  be 
made  in  the  instructions,  and  dlstingalidies 
that  case  ftom  other  cases  in  ^hi  manner: 
"The  decisions  ot  Taiuty  v.  Transit  Obu,  ITS 
Mo.  240  [77  8.  W.  904),  and  Lindsay  t.  Kan. 
sas  City,  195  Ma  167  [93  S.  W.  273],  reUed 
on  by  plalntUl^  are  not  in  point  In  those 
cases  there  was  testimony  tending  to  prove 
the  injured  party  wonld  sustain  loss  of  time 
in  the  future— that  is,  after  the  filing  of  tbe 
petition  and  even  after  trial — and  for  this 
reason  it  was  held  instrucUons  on  the  meas- 
ure of  damages  which  did  not  limit  recovery 
to  tbe  loss  of  time  alleged  in  the  petition 
were  not  erroneous,  since  the  allegation  cov- 
ered only  time  lost  up  to  the  day  the  peti- 
tion was  filed.  But  In  the  present  case  what- 
ever time  plaintiff  lost,  and  whatever  ex- 
pense he  was  put  to  for  treatment  by  a 
physician,  had  all  been  lost  and  Incurred  pri- 
or to  the  filing  of  the  suit" 

That  was  a  proper  distinction  between  the 
case  then  under  consideration  and  the  cases 
there  referred  to,  but  it  Is  not  to  be  Inferred 
that  tbe  rule  that  the  Instructions  most  follow 
the  petition  in  limiting  damages  for  lost  time 
or  earnings  does  not  apply  in  any  case  where 
tbe  loss  of  time  Is  not  completed  at  the  time 
of  filing  the  petition;  that  la,  in  cases  of 
permanent  Injury.  Damages  for  loss  of  time 
or  earnings  accruing  after  the  petition  is 
filed,  and  after  trial  even,  may  be  so  limited 
by  the  petition  that  tiie  Instructions  must 
likewise  limit  the  amount  of  recovery.  Thus, 
in  Badtke  v.  Basket  &  Box  Co.,  229  Mo.  1, 
21,  129  S.  W.  508,  514.  the  court  said:  "In 
the  case  at  bar  the  loss  by  injury  to  earn- 
ing capa<dty  was  not  only  fixed  from  the  date 
of  the  injury  to  the  date  of  filing  the  peti- 
tion at  99  per  week,  but  it  was  fixed  at  sndi 
sum  for  the  future."  It  was  accordingly  held 
that  the  instruction  must  likewise  limit  the 
amount  of  recovery  for  loss  of  time  and  earn- 
ings. 

Loss  of  time  or  earnings  Is  only  one  eile- 
mrat  of  damages  arlsli^  from  powmal  in- 
juries. The  petition  may  single  oot  and 
make  such  element  a  distinct  Item  of  dam- 
ages, with  a  positive  and  definite  UmltatioE 
as  to  the  amount,  m  it-may  ati^  aach  ete- 
meat  as  one  of  the  component  parts  at  tiu 
total  damages,  with  or  without  an  aUegatioi 
as  to  Oie  earning  capacity  ot  ttie  plaintiff  bj 
way  of  inducement  In  the  <nie  case  die  in 
8  tractions  must  contain  the  same  Umitatiooi 
as  the  petition;  in  the  other  case  there  an 
no  such  definite  limitations  In  the  petition 
and  there  need  not  be  In  the  instmctitms.  U 
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the  iDstant  case  the  only  allegations  claimed 
by  the  defeodant  tending  to  fix  the  limita- 
tions of  the  amount  claimed  for  loss  of  time 
Is  "that  he  was  earning  about  $700  per  an- 
num, and  was  la  line  of  promotion  for  higher 
wages."  This  cannot  properly  be  construed 
as  so  definitely  fixing  and  limiting  the  value 
of  the  time  and  earnings  lost,  and  to  be  lost, 
as  to  require  the  instruction  to  contain  a  lim- 
itation of  the  amount  to  be  awarded  for  this 
particular  element  of  damages.  The  court 
was  not  broadening  the  issues  made  by  the 
pleadings  In  giving  the  instruction,  as  it  did, 
telling  the  Jury  to  take  into  consideration 
the  loss  of  time  and  earnings,  without  limit- 
ing the  amount  to  be  awarded  for  that  ele- 
ment of  damages  to  a  definite  amount 

[2]  The  second  contention  Is  that  the  court 
should  have  sustained  a  demurrer  to  the  evi- 
dence, in  that  no  negligence  of  the  master 
was  shown,  and  that  whatever  defects  and 
dangers  there  were  in  the  rope  and  its  use 
In  loading  these  bridge  timbers  were  known 
to  and  assumed  by  plaintiff.  In  this  connec- 
tion the  evidence  Is  sufficient  to  support 
these  facts,  and  they  must  be  taken  as  true 
on  this  appeal  (Pbelan  v.  Paving  Co.,  227 
Mo.  loc.  clt.  666,  704,  127  S.  W.  818,  137  Am. 
St  Rep.  682 ;  HoUoway  v.  E^ansas  City,  184 
Mo.  19,  82  S.  W.  89):  That  the  rope  In  ques- 
tion, furnished  by  defendant  for  this  pur- 
pose, had  been  in  use  a  year  or  more,  had  be- 
come considerably  worn  and  defective,  had 
been  exposed  to  the  weather,  and  "was  get- 
ting worn  and  rotten."  Just  prior  to  this 
accident  It  was  noticed  that  one  or  two 
strands  of  the  rope  were  broken  in  one  place, 
and  the  attention  of  the  foreman  was  called 
to  tills,  and  the  workmen  asked  him  what 
to  do  about  it  He  gave  the  direction  "to 
rat  and  tie  it,"  wbl<4i  was  done,  thereby  re- 
moving this  apparent  weak  spot.  But  It  is 
certainly  a  t&lr  inference  to  say  that  this 
was  an  Indication  that  the  entire  rope  was 
becoming  worn  and  losing  its  strength.  Of 
all  this  the  defendant,  through  its  alter  ego, 
the  foreman,  had  notice,  and  directed  the 
workmen,  of  whom  plaintiff  was  one,  to  con- 
tinue its  use,  which  they  did  until  it  broke, 
and  plaintiff  was  thereby  injured.  Plaintiff 
stated  that,  as  three  men  had  been  pulling 
on  the  rope  before  It  waa  cnt  and  tied,  he 
thought  that  two  men  conld  do  so  safely 
afterwards. 

Under  these  facts,  wonld  It  do  to  say  that 
the  condition  of  the  rope  was  equally  oi)en  to 
the  observation  of  the  defendant's  foreman 
and  this  plaintiff,  and  that  each  is  presumed 
to  be  equally  careful  and  observant  of  condi- 
tions and  dangers?  If  so,  what  Is  negligence 
in  one  Is  n^llgrace  in  the  other.  If  the 
plaintiff  did  not  observe,  apprehend,  and 
avoid  the  danger,  then  defendant  Is  not  li- 
able for  failure  to  do  the  same  thing.  Such 
is  defoidant's  contention  here.  If  this  be 
the  law,  then  truly  the  master  has  at  last 
foiind  the  way  (to  escape  liability)  be  long 
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has  sooglit  and  mourned  becanae  he  found  tt 

not 

What  are  the  respective  duties  of  the  mas- 
ter and  servant  with  reference  to  the  use  of 
ropes,  tools,  or  other  appliances  furnished  by 
the  master  for  the  servant's  use?  They  are 
these:  The  master  must  use  ordinary  care  to 
provide  reasonably  safe  appliances  for  the 
servant's  use.  This  is  a  continuing  duty,  and 
does  not  end  with  the  furnishing  of  tools 
and  appliances  reasonably  safe  at  the  time 
furnished.  Coin  v.  Lounge  Co.,  222  Mo.  488, 
505,  121  S.  W.  1,  25  U  R.  A.  CN.  S.)  1179,  17 
Ann.  Cas.  888;  Booth  v.  Railroad,  217  Mo. 
710,  718,  117  S.  W.  1094 ;  Ludwlg  v.  Cooper- 
age Co.,  156  Mo.  App.  117,  136  S.  W.  749; 
Harris  v.  Railroad,  146  Mo.  App.  624,  124  S. 
W.  676 ;  Ogan  v.  Railroad,  142  Mo.  App.  248, 

251,  126  S.  W.  191 ;  Blankenshlp  v.  Hughes 
Paint  &  Glass  Co.,  164  Mo.  App.  483,  135  S. 
W.  970. 

As  will  be  seen  from  these  and  other  cases 
too  numerous  to  mention,  the  duty  of  the 
master  in  this  respect  is  a  positive,  active, 
QDd  continuous  one.  In  Gutridge  v.  Rail- 
road, 105  Mo.  520,  528.  16  S.  W.  W3,  945,  the 
court  quotes  with  approval  from  Baker  v. 
Railroad,  95  Pa.  211,  40  Am.  Rep.  634,  as  fol- 
lows: "But  there  was  evidence  In  this  case, 
sufficient,  certainly,  to  make  a  question  for 
the  Jury,  that  such  a  rope,  after  having  been 
used  for  a  year  or  more,  and  exposed  dur- 
ing that  time,  as  the  one  in  question  seems 
to  have  been,  was  no  longer  a  safe  rope,  even 
though  It  did  not  outwardly  exhibit  any  signs 
of  decay.  The  master  is  bound  to  know  that 
a  rope,  under  such  circumstances,  will  only 
last  a  limited  time.  It  will  not  do  for  him 
to  furnish  a  sound  rope,  and  then  fold 'his 
arms  until  by  actually  breaking  it  is  demon- 
strated to  be  insecure.  It  will  not  do  to  say 
the  servant  is  bound  to  know  this  as  well  as 
the  master,  and  to  warn  him  that  after  such 
a  time  he  ought  to  procure  a  new  rope." 

In  Ogan  v.  Railroad,  142  Mo.  App.  248, 

252,  126  S.  W.  191,  192,  the  court,  quoting 
from  Houston  v.  Brush,  66  Vt  331,  29  Atl. 
380,  said:  "It  will  not  do  to  say  that,  hav- 
ing furnished  suitable  and  pro[>er  machinery 
and  appliances,  the  master  can  thereafter  re- 
main passive,  so  long  as  they  work  well  and 
seem  safe.  The  duty  of  Inspection  is  affirma- 
tive, and  must  be  continually  fulfilled  and 
positively  performed.  Anything  short  of  this 
would  not  be  ordinary  care." 

On  the  other  baud,  the  duty  of  the  serv- 
ant in  this  respect  is  of  a  negative  and  pas- 
sive character.  It  goes  no  further  than  that 
he  shall  not  use  appliances  which  are  so  ob- 
viously and  glaringly  defective  that  a  rea- 
sonably prudent  man  would  not  attempt  to 
use  the  same.  Gibson  t.  Bridge  Co.,  112  Mo. 
App.  594,  598,  87  S.  W.  3;  Rowden  v.  Mining 
Co.,  136  Mo,  App.  876,  885,  117. S.  W.  685; 
Coin  V.  Lounge  Co.,  222  Mo.  488,  60B,  121  H. 
W.  1,  26  L.  R.  A.  (N.  S.)  1179,  17  Ann.  Cas. 
888;  Blahaney  t.  Railroad,  106  Ma  191,  201, 
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18  S.  W.  8Ki;  MorgftB  r.  Oronogo  mning 
Co.,  160  Mo.  App.  99,  141  S.  W.  735 ;  Overby 
T.  Mining  Co.,  144  Ma  App.  363.  872,  128  8. 
W.  813;  Blankenshlp  T.  Hughes  Paint  A  Glass 
Co.,  154  Mo.  App.  483,  135  S.  W.  970. 

In  Gibson  t.  Bridge  Co.,  supra,  the  conrt 
Bald:  "It  Is  the  duty  of  the  servant  to  serve 
and  obey.  It  is  not  supposed,  when  given  a 
task  to  perform,  that  be  will,  on  his  own 
motion,  consume  bis  master's  time  in  making 
comprehensive  inspections  to  detect  dangers. 
All  that  is  reqnii%d  of  him  is  tliat  be  use 
bla  senses  In  tbe  position  assigned  him;  and 
as  to  dangers  not  to  lilm  apparent,  and  not 
Inherent  to  the  employment,  be  has  the  rl^t 
to  rely  upon  his. master's  Judgment  and  hu- 
manity for  tbe  safety  of  bla  position.*" 

As  Illustrating  the  difterence  between  the 
duty  of  the  master  and  that  of  the  servant 
In  detecting  and  avoiding  dangers  In  tbe  use 
of  tools  and  appliances.  It  is  held  that  the 
master  is  required  to  be  vigilant,  and  to 
make  inspections,  and  to  use  tests  wlienever 
reasonably  necessary  In  order  to  discover  de- 
fects, weakness,  and  dangers;  and  this  Is  es- 
pecially true  In  respect  to  Instrumentalities 
whose  natural  tendendea  are  to  weaken  and 
deteriorate  by  use  and  age.  1  Labatt,  Mas- 
ter and  Servant,  S  169;  Houston  v.  Brush, 
66  Vt  331,  29  Aa  380;  Ogan  v.  Railroad. 
142  Ho.  App.  248,  202.  126  S.  W.  191 ;  Out- 
ridge  T.  Ballroad,  106  Mo.  620,  528,  16  8. 
W.  943;  Tateman  r.  Railroad,  96  Ho.  App. 
448,  454,  70  S.  W.  614.  So  far  aB  we  have 
been  able  to  find,  there  are  no  cases  holding 
that  any  such  duty  Is  imposed  on  the  smt- 
ant 

It  ia  also  tbe  weU-eBtabllshed  doctrine  of 
this  state,  at  least,  that  tbe  servant  never 
assumes  the  dani^  arising  from  the  negli- 
gence of  the  master,  for  tbe  reason  that  he 
is  not  required  to  anticipate  that  the  master 
will  be  negligent  CnrUs  r.  McNalr,  173  Mo. 
270,  73  S.  W.  167;  Briscoe  t.  Railroad,  130 
Mo.  App.  513,  109  S.  W.  96;  Brady  v.  RaU- 
n>ad,  206  Mo.  500.  628,  102  8.  W.  978,  105 
S.  W.  1106;  Holman  t.  Iron  Co..  152  Ho. 
App.  672.  685,  133  S.  W.  370;  Wiley  T.  Gas 
Co.,  182  Mo.  App.  380,  111  S.  W.  1185 ;  George 
T.  Railroad.  225  Mo.  364,  125  S.  W.  106. 

There  Is  a  constant  effort  on  the  part  of 
masters  to  have  the  courts  place  them  and 
tbelr  servants  on  the  same  footing  with  ref- 
erence to  discovering  and  avoiding  dangers 
arising  from  the  use  of  defective  tools,  ma- 
chinery, and  appliances.  It  Is  sought,  on 
the  one 'hand,  to  argue  that  a  given  state 
of  facts  does  not  prove  want  of  ordinary 
care  on  tbe  part  of  tbe  master,  because  tbe 
servant  did  not  discover  the  defect  from  the 
same  facts,  and  tbe  servant's  failure  to  de- 
tect same  Is  urged  as  positive  proof  that  the 
defects  are  so  latent  that  tbe  master  could 
not  reasonably  be  required  to  anticipate  or 
And  tbe  same;  and,  on  the  other  liand,  it  la 
argued  that.  If  the  defects  are  so  aoea  and 


socb  that  tbe  master  Is  held  nei^lcent  for 
not  discovering  the  same,  this  is  proof  posi- 
tive that  they  were  equally  open  and  ap- 
parent to  the  servant,  and  be  must  be  held  to 
be  negligent  also,  or  to  bave  assumed  and 
waived  the  dangers  arising  from  sucli  ap- 
parent  and  op^  defects.  In  this  manner 
the  servant  is  sought  to  be  ground  between 
tbe  npper  millstone  of  nondlscoverable  de- 
fects on  the  part  of  the  master  and  tbe  netb- 
er  millstone  of  contributory  negligence  or 
assumption  of  risks  of  discoverable  and  open 
defects  on  the  part  of  tbe  servant 

Tbe  courts  have  as  yet  maintained  a  wid« 
distinction  between  the  defects  which  are  so 
latent  that  tbe  master  could  not  by  ordinary 
care,  discover  the  same  and  thoae  whicb  are 
so  obvloua  and  glaring  as  to  Involve  tbe 
servant  in  the  assumption  of  risks  or  con- 
tributory negligence  in  not  discovering  same. 

In  tills  case  we  think  tbe  facts  are  such, 
considering  tbe  positive  duty  of  the  master 
to  be  vigilant  in  discovering  defects,  to  war- 
rant the  Jury  In  finding,  as  it  did  under 
proper  Instructions,  that  defendant  was  neg- 
ligent in  falling  to  furnish  plaintiff  with  rea- 
sonably safe  appliances  with  which  to  work; 
and  It  was  likewise  warranted,  considering 
platntlfTs  duty  only  required  him  to  refrain 
from  using  appliances  so  obviously  defective 
as  to  deter  a  reasonably  prudent  man  from 
so  doing,  In  finding  that  plaintiff  was  not 
guilty  of  contributory  negligence. 

[3, 4]  On  the  third  assignment  of  error  as 
to  the  verdict  of  $5,000  b^ng  excessive,  it  is 
sufliclent  to  say  that,  wblle  defendant's  evi- 
dence tends  strongly  to  show  that  plaintUTs 
injuries  are  not  serious  or  permanent  and 
are  largely  feigned,  yet  if  plaintiff  and  bis 
witnesses  are  believed,  and  that  was  for  the 
Jury,  then  plaintiff  is  a  nervous  and  physi- 
cal wreck,  beyond  hope  of  recovery,  and  to- 
tally disabled  from  making  a  living. 

It  ther^re  results  that  the  Jndgmoit 
must  be  afflrmed. 

ROBERTSON,  P.  3^  concurs.  FARBING- 

TON,  J.,  not  Bltttog. 


HBINERSHAGEN  v.  TATLOB  et  al 
(Kansas  City  Court  of  Appeals.  Missonii. 
March  3.  1918.) 

1.  PBrNciPAt  AND  Agent  (|  171*>— lAABiurr 
OF  Principal  worn  Acts  of  Agent. 

'  Where  one  not  engaged  to  sell  corporate 
stock  for  defendants  began  a  sale  on  his  own 
initiative,  and  defendants  ratified  what  he  had 
done  and  received  and  retained  the  proceeds  of 
the  sale,  they  therein  made  him  tbelr  agent  and 
became  answerable  for  bis  rcpreaentatiou  and 
warrantiea 

[Ed.  Note.— For  other  casea  see  Prlndpal  and 
Agent,  Cent  Dig.  «  644-666;   Dec.  Dig.  | 

lfl.»] 

2.  COBPOBATIONS  (1 118*>— Sau  Or  Stook. 

Where,  upon  the  reornnisation  of  a  cor- 
poration, plalntiS  pnrchasM  stock  on  tbe  con- 
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dition  thtt  tin  Bane  <tf  the  eompaaj  be  dianged, 
and  that  those  who  formerir  owoed  control 
would  have  nothing  more  to  do  with  the  new 
company,  delivery  of  a  stodc  certiScate  bearing 
the  name  ot  the  old  company  is  not  stock  of  a 
different  coriwration  from  that  which  plaintiff 
purchased,  but  was  a  breach  of  the  conditions  of 
plaintiff's  agreement  to  take  stock,  thoagh  there 
was  no  agreement  that  a  new  oorpimtion  dunld 
be  oiganued. 

lEd.  Not&— For  otiier  ea*e%  see  GonMoatiaiMt 
Gent.  DJg.  H  497,  498;  Dec.  Dig.  f  1^.*] 

3.  COBPOBATIONS  (1  117*)— SALES  OT  STOCK— 
RXSCISBION. 

Where  idalntlff  purchased  stock  In  a  cor- 
poration under  the  express  agreement  ttiat  those 
who  had  ftHrmerly  controllea  it  would  not  be 
connected  with  the  reoi^nixed  company,  that 
condition  is  material;  and  a  breach  wul  war- 
rant a  rescission. 

[Ed.  Note.— For  other  eases,  see  Gorporattona^ 
Cent  Dig.  %  506;  Dec  Dig.  {  117.*] 

4.  COKTRAOTS  (8  346*)— RaSCIBSIOIT— SmCFT— 

Rbcovebt  or  Damage  fob  Bbbaoh. 

Plaintiff  cannot  plead  one  cause  of  action 
and  recover  on  another;  consequently,  where 
plaintiff  pleaded  that  be  bad  rescinded  a  con- 
tract for  the  purcbaae  of  corjponta  stock,  he 
cannot  recover  damages  for  breadi  ot  a  condi- 
tion made  upon  the  pnrchase  ot  the  stock,  which 
be  retained. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  U  1718-17S3 ;  Dec.  Dig.  |  346.*] 

6.  ColfTBACTB  <S  346*)--IS8UES  AND  PBOOI^ 

TmoBT  or  Aonon— OoNBTBDcnoN. 

In  an  action  by  plaintiff,  who  purchased 
corporate  stock,  a  petition,  averring  that  upon 
the  receipt  of  the  certificate  plaintiff  refused  to 
accept  it  and  tendered  it  back,  and  demanded  a 
return  of  the  purchase  money,  but  that  defend- 
ants refused  to  accept  the  certificate  or  return 
the  purchase  money,  counts  upon  a  rescission, 
and  will  not  support  a  recovery  for  damages  for 
breach  of  a  condition  In  the  agreement  of  sale. 

lEd.  Note. — For  other  cases,  see  Contracts, 
Cent.  Dig.  Si  1718-1768 ;  Dec.  D!g.  {  346.*} 

O.  COBPOEATZOira  3  117*)  — CONIRaOZS  — Rx> 

SCISSION. 

When  a  party  seeks  to  rescind  a  contract, 
he  most  do  so  unequivocally  and  in  a  reasonable 
time,  so  as  to  put  the  other  party  In  substan- 
tially tbe  same  position  he  was  in  when  the 
contract  was  made;  hence  a  purchaser  of  cor- 
porate stock,  though  entitled  to  rescind  because 
of  a  breach  of  the  condition  that  certain  persons 
would  not  be  connected  with  the  company,  can- 
not claim  a  rescission  where,  for  more  than  six 
mouths  after  th«  purchase,  he  treated  the  stock 
as  his  own  and  requested  the  sellers  to  repur- 
chase it. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  {  006;  Dec.  Dig.  fi  117.*] 

Appeal  from  Circuit  Court,  Jackson  Coan- 
ty;  E.  E.  PoTteraeld,  Jndge. 

Action  by  Fred  A.  Melnershagen  against 
O.  P.  Taylor  aud  othera.  From  an  order 
granting  defendants  a  new  trial,  plaiutlfC 
appeals.  Affirmed.  i 

Scarrltt,  Seanitt,  Jones  ft  HUler,  of  Kan- 
sas aty*  for  aro^ent  New  ft  Kranthoff 
and  P.  B.  Reeder,  all  of  Kansas  CSty,  for  re- 
qxnideiits  Taylor  and  another. 

JOHNSON,  J.  The  petttlon  alleces  that  on 
May  26^  190T,  ^Intlff  porchaaed  of  defnid- 
ants  10  Aares  of  tbe  cai^tal  stock  of  tbe 
Taylor-WoodmfC  Dry  Ooods  Company  of  the 


par  TSlae  of  |100  per  share  and  paid  91,000 
to  defendants  for  the  same;  that  defendants 
failed  and  refused  to  deliver  said  stock,  but 
instead  sent  pialntifl^  through  the  malls,  a 
certificate  for  10  shares  of  the  capital  stock 
of  the  Swofford  Bros.  Dry  Goods  Company, 
of  the  par  value  of  $100  per  share;  that 
plaintiff  refused  to  accept  the  stock  thus 
delivered  and  tendered  It  back  to  defendants, 
and  demanded  a  return  of  tbe  purchase 
price;  and  that  defendants  refused  to  take 
back  the  stock  or  return  the  purchase  price. 
A  tender  of  the  certificate  into  court  la 
made,  and  the  prayer  of  the  petition  Is  for 
the  recomy  of  the  pnTdiase  j/tin,  with 
interest 

The  defendants  answered  separately.  The 
answer  of  Woodruff  Is  a  general  doilal; 
that  of  ^I^lor  pleads  facts  tending  to  show 
p^ormance  of  the  contract  of  sale,  and 
that  plaintiff  received  and  retained  the 
stock  with  fall  knowledge  of  the  real  facts 
of  the  transaction.  A  trial  of  the  Issues 
resulted  In  a  verdict  for  plaintiff,  but  after- 
ward the  court  sustained  the  motion  for  a 
new  trial,  filed  by  defendants,  on  the  ground 
that  "the  court  erred  in  refusing  certain 
Instructions  to  the  Jury."  Plaintiff  appealed 
from  the  Judgment  granting  a  new  trlaL 

The  material  facts  of  the  case  are  as  fol- 
lows: Prior  to  May  29,  1907,  the  Swofford 
Bros.  Dry  Goods  Company,  incorporated 
under  the  laws  of  this  state,  was  engaged  In 
the  wholesale  dry  goods  business  In  Kansas 
aty.  Its  capital  stock  was  $1,000,000,  of 
which  $400,000  was  preferred  and  $600,000 
common  stock.  Two  brothers  of  the  name 
of  Swofford  were  the  i^lnclpal  stockholders 
and  managing  ofllcers  of  the  company.  In 
February,  1907,  defendants  Taylor  and  Wood- 
ruff, who  were  engaged  In  the  wholesale 
dry  goods  business  In  Wichita,  Kan.,  entered 
into  negotlatlfms  with  the  Swoffords  to  por- 
chase  the  cafAtal  stock  of  tbe  Swofford  Com- 
pany with  a  view  of  obtaining  control  of 
the  business  and  of  operating  It  under  a 
new  managemeDt  The  n^otiatlons  resulted 
in  the  execution  of  a  contract  by  the  terms 
of  which  defendants  agreed  to  pnrchase  all 
of  the  capital  stock  of  the  company.  Defend- 
ants Intended  to  and  did  take  a  iai^  block 
of  the  atcxA  themselves,  but  they  did  not 
hare  the  means  to  finance  tbe  purchase  and 
d^^ended  on  sales  of  sto<&  to  carry  out  their 
plan  for  a  reo'rganlzation  of  the  company. 
This  plan,  whldi  afterwards  was  consommat* 
ed,  contonplated  the  reduction  of  tbe  capital 
stock  from  $1,000,000  to  $000,000,  of  which 
$200,000  would  he  preferred  and  $400,000 
common  sto^  the  sabsUtution  of  new  stodc- 
bolders  and  officers  for  the  old,  and  either  tbe 
Incorporatkm  ot  a  new  compai^,  or  a  change 
ot  the  name  of  tbe  fAd  to  Um  Taylor-Woodruff 
Dry  Goods  Company.  Def^idants  snoeeeded 
in  selling  the  atodt  and  procoring  new  stock- 
holders with  one  exception,  via.,  they  sold 
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$100,000  of  the  preferred  stocfe  to  one  of  the 
SwoffordB,  reserving  to  themselves  an  option 
to  repurchase  that  stock  in  a  stated  time, 
'nie  new  organization  was  completed  In  the 
latter  part  of  May,  1007 ;  a  new  corporation 
was  not  formed,  nor  was  the  name  of  the  old 
changed ;  but  with  the  exception  noted  there 
was  a  new  set  of  stockholders,  and  new  of- 
ficers were  elected.  Taylor  was  made  presi- 
dent and  Woodruff  vice  president,  and  on 
May  20th  the  business  was  formally  turned 
over  to  the  new  management.  The  capital 
stock  was  reduced  as  Intended,  all  of  the  old 
certificates  of  stock  were  called  in  and  can- 
celed, and  new  certificates  were  Issued  to 
the  new  subscribers. 

Defendants  state  they  postponed  changing; 
the  name  of  the  corporation  for  reasons  of 
credit,  and  afterward,  on  account  of  adverse 
business  conditions,  were  compelled  to  aban- 
don  the  idea.  Whatever  the  reason,  the 
name  was  not  changed,  and  the  business  was 
operated  hy  the  old  corporation,  but  under 
new  officers  and  with  new  stockholders,  with 
the  single  exception  of  Mr.  J.  J.  Swofford, 
who  continued  in  the  ownersliip  of  |100,000 
of  the  preferred  stock,  and  was  elected  to 
the  board  of  directors. 

Plaintiff,  a  traveling  salesman,  living  at 
Chlllicothe,  had  a  conversation  with  another 
traveling  salesman,  a  Mr.  Campbell,  during 
the  period  when  defendants  were  engaged  In 
the  work  of  reorganization  and  were  selling 
stock.  Campbell,  who  was  a  friend  of  plain- 
tiff, had  subscribed  for  f 5,000  of  the  common 
stock,  and  had  been  promised  employment 
by  defendants  as  a  traveling  salesman.  He 
bad  not  been  employed  to  sell  stock,  and  it 
appears  that  he  approached  plaintiff,  for  the 
purpose  of  soliciting  him  to  purchase  stock, 
on  his  own  motion,  and  with  the  motive  of  < 
promoting  his  own  Interest  by  aiding  in  the 
work  of  reorganization.  He  told  plaintiff 
that  he  was  going  to  travel  for  the  new  con- 
cern, had  subscribed  for  stock,  and  would 
be  pleased  if  plaintiff  would  become  a  sub- 
scriber. Plaintiff,  so  he  states,  replied  that 
he  "would  not  have  anything  to  do  with 
anything  that  Swofford  was  connected  with 
In  any  way."  Campbell  answered:  "These 
new  people  are  good  people,  are  coming  from 
Wichita,  are  good  trasiuess  men,  and  have 
no  connection  with  Swofford  at  ell." 

The  subject  was  renewed  .In  a  lat^  con- 
versation, In  which  plaintiff  said:  "I  will 
take  stock  In  tiuit  concern,  providing  Mr. 
Swofford  has  no  connection  with  the  company 
in  any  way.  I  know  his  reputation  ail  over 
the  neighborhood."  About  two  weeks  latw 
Campbell  saw  plaintiff  again,  and  stated, 
-Ttiey  were  ready  to  issue  stock,"  whereupon 
plaintiff  said,  "AH  right;"  and  Inquired  to 
whom  Ub  diedc  should  be  made  payable. 
Following  the  instructions  of  Campbell,  be 
drew  a  dieck,  dated  May  2&,  1907,  payable 
to  Qie  order  of  **0.  P.  Taylor,  trustee  of  the 
Taylor-Woodmfl  Dry  Goods  Company,"  for 


$1,000,  and  wrote  on  the  face  of  It,  "For  tea 
shares  of  stock  In  the  Taylor-Woodruff  Dir 
Goods  Company."  He  mailed  this  check  to 
defendants,  and  Mr.  Taylor,  who  at  that  time 
was  receiving  the  funds  derived  from  stock 
sales,  as  trustee  of  the  prrauoters,  received 
and  cashed  the  che<^  On  May  28th,  which, 
as  stated,  was  the  day  the  new  management 
took  charge  of  the  business,  defendants 
caused  a  certificate  for  10  shares  of  stock 
to  be  issued  and  delivered  by  mail  to  plain- 
tiff. Tbe  old  certificate  forms  of  the  Swof- 
ford Bros.  Dry  Goods  Company  were  used 
for  the  new  Issue,  but  erasures  and  Inter- 
lineations were  made  to  show  the  reductioa 
In  the  capital  stock.  The  certificate  was 
signed  by  the  new  president  and  secretary. 
Plaintiff  was  traveling,  and  did  not  reoelTe 
the  letter  containing  the  certificate  until  two 
weeks  after  It  had  been  mailed.  Observing 
that  it  was  for  stock  in  the  Swofford  Bros. 
Dry  Goods  Company,  and  not  in  the  Taylor- 
Woodruff  Dry  Goods  Company,  as  he  under- 
stood from  Campbell  it  would  be,  he  tele- 
phoned defendants  from  Chlllicothe  and 
talked  with  Mr.  Woodruff.  In  substance 
he  said  he  had  bought  stock  in  the  Taylor^ 
Woodruff  Company,  and  did  not  want  Swof- 
ford stock.  Woodruff  replied:  "Mr.  Taylor 
Is  not  In,  but  I  will  see  Mr.  Campbell  about 
it,  and  will  make  it  satisfactory  to  you." 

Several  days  later  Campbell  called  on 
plaintiff  at  Chlllicothe  and  assured  him  "that 
the  concern  was  going  to  be  a  new  concern 
entirely";  that  "Swofford  brothers  would 
not  have  any  connecti(m  with  It,  and  they 
wouldn't  use  the  name  In  it;"  and  that  he 
had  the  same  kind  of  stock  himself.  Plain- 
tiff said:  "I  don't  want  any  stock  that  Mr. 
Swofford  baa  got  anything  to  do  with,  and  I 
want  my  money  badi."  Campbell  answered, 
"Don't  urge  this  thing  too  much  with  Wood- 
ruff and  Taylor,  because  I  want  things  easy 
for  me,"  and  asserted  that  the  name  of  the 
corporation  would  be  changed  to  Taylor- 
Woodruff  Dry  Goods  Company  about  the 
first  of  the  Collowli^  year.  In  the  course 
of  the  conversation  plaintiff  said:  "  'Bow 
does  it  come  that  he  uses  the  name?*  and  he 
said  he  didn't  know,  and  I  said,  'I  won't  bave 
anything  to  do  with  It,'  and  he  said,  *I  will 
see  Taylor  and  Woodruff  Monday.* " 

About  two  weeks  afterward  Campbell  called 
on  plaintiff  agato,  and  stated  that  deHendants 
had  promised  "to  i^mburse  me  tor  tbe 
stodE,"  and  requested  plalntlfl  '*aot  to  do 
anything  to  hurt  the  firm,  and  ptease  not 
to  posh  it**  Plaintiff  promised  ''not  to  pndi 
it,  If  tbey  agreed  with  htm  to  take  up  tiie 
stocik.'*  Nothing  further  occurred  for  a 
month,  when  plaintiff  had  another  conventa- 
tion  with  Oangibell,  In  whl<di  he  urged  plain- 
tiff to  come  to  Kansas  City  and  adjust  tiie 
matixr  with  defendants,  promfstng  that  de- 
foidants  **wlU  straiten  those  things  out 
and  take  up  tbe  stock."  Tb9  aflklr  then 
passed  Into  its  epistolary  stage,  whl<dt  open- 
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ed  with  the  following  letter,  addressed  b7 
plalntlfl  to  Taylor,  under  date  of  Angnst  23, 
1907:  "On  B — 25  I  bought  ten  shares  of 
stock  from  you  and  as  I  am  making  improTe' 
ments  In  my  own  store  I  can  use  the  money 
to  a  better  advantage  and  woold  like  to 
place  shares  with  you  assnrlng  yon  my  good 
will  will  always  be  the  same  as  Blr.  Camp- 
bell is  a  frimd  of  mine  and  I  will  do  all  I 
can  for  him.  Kindly  let  me  bear  at  once 
and  oblige."  No  answer  to  this  letter  Is  In 
the  record. 

Und«r  date  of  September  7th  plalntltf 
wrote  Mr.  Woodruff :  "Mr.  Al  Campbell  was 
up  to  see  me  In  r^rd  to  shares  I  have  and 
said  yon  woold  bay  them.  I  think  just  as 
mnch  of  the  concern  as  I  ever  did  bnt  I 
can  use  the  money  for  my  own  business  Is 
why  I  want  to  sell.  In  &ct  I  took  the  stock 
to  assist  Mr.  Campbell  as  he  Is  a  good  frlrad 
of  mine  and  I  sell  lots  of  the  same  trade  he 
sells  and  as  my  friends  I  figured  it  would 
asrist  him  If  I  told  them  I  was  interested 
also,  and  I  assure  you  I  will  never  mention 
that  I  sold  my  stock  to  any  of  the  trade  no 
doubt  the  stock  will  be  of  good  valne  later 
and  all  Z  ask  is  6%  on  my  money  $15  on  the 
$1,000  and  as  I  need  the  money  is  why  I 
would  like  to  sell  at  once,  hope  this  is  your 
desdre  and  assure  yon  I  will  always  be  loyal 
to  Mr.  Campbell  in  fact  I  have  already  told 
my  partner  Id  clothing  business  to  buy  every- 
thing he  can  of  Campbell  &  he  has  bought 
some  under  wear  for  spring  of  him  and  you 
will  get  considerable  more  when  he  comes 
up  in  Oct  as  he  has  r^ation  there  and  it 
will  please  him  to  bny  while  there.  You 
may  send  check  subject  to  my  stock  ft  I  will 
send  same  with  mnch  success  and  thanks." 

Woodruff  replied  September  18th :  "I  am 
in  rec^pt  of  your  letter  of  the  7th,  bnt  on 
account  of  Mr.  Taylor  b^ng  absent  I  have 
been  so  extremely  busy  that  X  have  not  had 
time  to  reply.  I  will  take  this  matter  up 
within  the  next  week  or  ten  days  and  give 
you  a  definite  reply." 

Plaintiff  answered:  "Tour  letter  to  hand 
9 — 18  in  regard  to  stock.  I  balanced  up  my 
bank  book  &  found  X  was  In  need  of  money 
and  the  extent  of  this  stock  will  asfdst  me 
considerable.  If  Mr.  Campbell  didn't  tell  I 
will.  I  bought  out  one  of  partners  Dlder 
Clo  Co.  unexpected  &  that  caused  the  bal  on 
the  red  side  and  I  would  appreciate  it  very 
much  to  dispose  of  this  stock  at  as  early 
date  as  possible  and  greatly  oblige." 

Woodruff  replied  September  27th:  "Mr. 
Campbell  was  in  Monday  and  talked  with  me 
In  regard  to  your  stock  and  he  said  he  would 
like  to  see  you  himself  and  arrange  to  take 
this  stock.  He  will  see  you  Saturday  and 
will  talk  the  matter  over  with  you." 

This  ended  the  letter  writing  for  a  time. 
In  October  plaintiff,  at  the  solicitation  of 
Campbell,  went  to  Kansas  Gty  and  had  an 
interview  with  defendants  at  the  offices  of 
the  company.  Plaintiff's  statement  of  what 
occurred  la  as  follows:   "I  saw  Mr.  Wood- 


raff  first ;  and  then  he  Introduoed  me  to  Mr. 
Taylor,  over  there.  At  first  Mr.  Taylor  snub- 
bed me,  and  didn't  want  to  talk  with  me; 
and  said  he  had  nothing  to  do  with  the 
stock,  and  so  forth  and  so  on;  and  he  and 
I  had  quite  a  few  worda,  and  I  left,  and 
then  Mr.  Swofford  came  In,  and  Mr.  Wood- 
ruff Introduced  me  to  Mr.  Swofford,  and  I 
said,  'Hello,  Swofford  is  here,  is  he?'  And 
he  said,  'Yes' ;  and  I  said,  'Now,  I  have  got 
to  have  a  settlement  right  now.*  •  •  • 
Q.  What  did  Mr.  Woodruff  or  Mr.  Taylor 
say  there,  in  regard  to  Mr.  Swofford's  con- 
nection with  the  concern?  A.  Well,  they 
didn't  tell  me  anything  In  regard  to  it  there. 
They  just  Introduced  me  to  Mr.  Swofford. 
•  •  *  Q.  WeU,  what,  If  anything,  did  Mr. 
Woodruff  say  about  Swofford  being  connect- 
ed with  that  concern?  A.  Well,  I  asked 
them  about  it,  and  they  avoided  the  ques- 
tion and  didn't  say  anytiilng  to  me  about  It. 
Q.  Now,  what  else  took  place  there  at  that 
time?  Go  on,  and  tell  what  you  did.  A. 
Mr.  Woodruff  wanted  to  show  me  the  books ; 
and  be  said,  'Would  you  like  to  look  at 
them?'  and  I  said,  'No,  sir;*  and  he  says, 
'Well,  now,  we  aren't  able  to  take  up  this 
stock  now;  but  we  will  take  It  up  for  you. 
Mr.  Taylor  and  I  have  talked  over  this  mat- 
ter, and  we  will  take  It  up.  We  don't  want 
you  to  take  anything  yon  don't  want  to  buy.*  ** 

On  November  11th  plaintiff  wrote  another 
letter  to  Woodruff  and  Taylor,  as  follows: 
"I  have  written  you  three  or  four  times 
about  the  stock  you  s^t  me  and  you  failed 
to  re^nd.  I  bou^t  Woodruff  &  Taylor 
Dry  Ods  Co.  stock,  and  my  letter  and  (^heck 
that  you  got  the  money  on  called  for  same. 
I  regret  but  I  must  have  the  money  I  will 
draw  on  you  Friday  if  you  don't  send  it,  as 
you  have  promised  long  enonfi^  Said  check 
of  1st  Nat  Bank  for  ten  shares  and  I  will 
turn  them  over  to  them  &  greatly  oblige." 

Defendants  did  not  take  op  the  stock  or 
return  the  purchase  price  to  plaintiff,  and 
this  suit  followed. 

We  have  stated  the  controlling  fftcts  in 
their  aspect  most  favorable  to  plaintiff,  and 
in  the  view  we  take  of  the  case  it  will  not 
be  necessary  to  review  the  evidence  of  de- 
fendants. 

[1]  Though  Campbell  was  not  employed  to 
sell  stock  and  began  the  transaction  in  ques- 
tion on  his  own  Initiative,  the  evidence  shows 
indisputably  that  defendants  ratified  what 
he  had  done,  received  and  retained  the  fruits 
of  his  efforts,  and  thereby  made  him  their 
agent  and  became  answerable  for  his  rep- 
resentations and  warranties. 

[2]  We  do  not  agree  with  the  Idea  pressed 
so  vigorously  by  counsel  for  plaintiff  that 
be  bought  stock  in  one  corporation,  and 
stock  in  an  entirely  different  corporation  was 
delivered  to  him  by  defendants.  He  knew, 
at  the  time  he  sent  his  check,  that  defend- 
ants were  forming  an  organlzatlcm  to  take 
over  the  business  then  being  conducted  by 
the  Swofford  Bros.  Gry  Goods  Company. 
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Then  wu  no  agreement  tliat  a  new  corpora- 
tion would  be  created.  The  prime  condition 
on  whidi  plaintiff  bougjit  the  stock  was  that 
the  Swoffords  dionld  hare  no  Interest  In  the 
business ;  neither  should  th^r  name  be  used 
in  the  concern.  Those  conditions  would  have 
been  satisfied,  had  defendant  excluded  both 
of  the  Swoffords  from  the  new  organization 
and  changed  the  name  of  the  corporation  to 
the  Taylor-Woodmff  Dry  Goods  Company, 
Whea  plaintiff  rec^ved  the  certificate  a&it 
him  by  defendants,  he  did  not  know  tliat 
one  of  the  Swoffords  still  was  connected 
with  the  bn^ess ;  but  he  did  know,  for  the 
certificates  so  informed  him,  that  the  old 
name  had  been  retained,  and  therefore  that 
the  conditions  on  which  he  bad  made  the 
purchase  had  been  breached.  Defendanta  de- 
liTered  to  him  tbe  stock  he  Intended  to  buy, 
but  violated  conditions  of  the  sale  whicli  he 
had  made  conditions  precedent,  and  which 
defendants  must  be  held  to  have  accepted  as 
mtb. 

[3]  We  do  not  acquiesce  In  tbe  argument 
of  defendants  that  the  contract  was  not 
broken  by  them,  and  that  plaintiff  had  no 
ground  on  which  to  rescind  the  sale.  The 
case  relied  on  to  support  this  contention 
(Smith  V.  Bank,  43  Tex.  Oiv.  App.  495,  9S 
S.  W.  IIU)  is  not  in  point  There  the  sub- 
scriber to  the  capital  stock  of  a  corporation 
was  told  at  the  time  of  his  subscription  that 
certain  persons  were  stockholders,  but  did 
not  purchase  the  stock  on  condition  that  the 
statement  was  true.  Here  the  representa- 
tions and  agreements  in  question  were  ex- 
pressly made  conditions  precedent  and  so 
understood  by  both  parties.  The  condition 
was  material  and  important  Plaintiff  did 
not  wish  to  be  associated  In  any  business 
enterprise  with  the  Swofford  brotliers. 
Whether  his  reason  was  merely  personal  dis- 
like, or  a  lack  of  confidence  In  their  business 
metbods  or  reputation,  is  Immaterial.  He 
had  a  right  to  choose  his  business  associ- 
ates and  to  enter  Into  a  contract  that  would 
give  effect  to  such  right  When  he  rec^ved 
the  certificate  and  discovered  that  the  con- 
ditions of  the  sale  had  not  been  performed 
by  def^dants,  he  had  the  choice  of  two  rem- 
edies, viz.,  first,  that  of  a  rescission  of  the 
contract ;  and,  second,  that  of  accepting  and 
standing  on  the  contract  and  suing  at  law 
to  recover  the  damages  he  had  sustained  in 
consequence  of  the  breach  of  defendants. 

[4,  f]  The  cause  of  action  pleaded  in  the 
petition  is  at  law  for  the  resnlts  or  conse- 
quences of  a  rescission,  and  necessarily  Is 
based  on  the  ground  that  before  bringing  the 
suit  plaintiff  had  already  exercised  his  right 
to  rescind.  Counsel  for  plaintiff  argue  to  the 
contrary,  but  we  hold  that  the  allegations 
"that  upon  the  receipt  of  said  certificate 
plaintiff  refused  to  accept  the  same  and  ten- 
dered back  the  certificate  for  said  stock  to  de- 
fendants and  demanded  a  return  of  the  said 
one  thousand  dollars,  that  defendants  refused 
to  take  back  the  cacHflcate  •   •  •    or  to 


return  to  plaintiff  One  thousand  dollars,  al- 
thouj^  often  requested  so  to  do,"  and  that 
"plaintiff  tenders  into  court  with  this  petition 
the  certificate,"  etc.,  are  inconsistent  with  an 
action  for  damages  founded  on  an  acceptance 
of  the  stock,  and  are  consistent  only  with  one 
for  the  enfbrcemoit  of  plaintiff's  duly  exer- 
cised right  of  resctsslon. 

The  rule  is  fondamental  that  a  plaintiff 
cannot  plead  one  caose  of  a<^on  and  recover 
on  another;  and  to  maintain  this  action  It 
devolved  on  plaintiff  to  prove  that  in  season- 
able time  he  exwdaed  his  choice  of  remedies, 
elected  to  rescind  the  contract,  and  fulfilled 
the  requirements  of  law  necessary  to  a  prop- 
er exercise  of  such  right  There  la  no  un- 
certainty in  the  rules  ap^cable  to  the  re- 
scission of  contracts. 

[1]  "When  a  party  seeks  to  rescind  a  con- 
tract, he  must  do  so  unequivocally  and  in  a 
reasonable  time,  and  must  be  able  to  pat 
the  otber  party  In  substantially  the  same 
position  he  was  in  when  the  contract  was 
made."  Shultz  v.  Cbrlstman,  6  Mo.  Apg.  338, 

"Cnreasonahle  delay,  especially  as  accom- 
panied with  acts  which  recognize  the  con- 
tract as  in  existence,  will  be  construed  as 
condoning  the  fraud  alleged  to  have  impair- 
ed the  contract"  Harms  t.  Wo1(  114  Mo. 
App.  387,  89  S.  W.  1037. 

"Whenevw  that  right  arises  by  rrason  of 
the  discovery  of  fraud,  then  the  right  of  elec- 
tion springs  up  also;  election  as  to  wheth- 
er the  party  deceived  will  resdnd  or  will 
treat  the  transaction  as  a  contract"  Taylor 
V.  Short,  107  Mo.  loa  dt  392,  17  S.  W.  loc 
dt  972. 

The  foundation  of  tbe  right  of  rescission  Is 
a  tender  of  the  property  back  to  the  seller 
promptly  on  discovering  the  defect  which  is 
relied  on  for  rescission.  An  offer  to  rescind 
and  tfflder  by  the  buyer  is  a  repudiation  of 
right  and  titie  to  the  property.  He  must  not 
thereafter  use  the  property  as  his  own,  or  It 
will  amount  to  a  walvw  at  the  right  to  re- 
scind. Sturgis  V.  WhlBler,  146  Mo.  App^  148. 
130  S.  W.  m. 

Plalntlfl  must  show  that  he  promi)Uy  re- 
pudiated the  contract  in  exiHraas  and  unequiv- 
ocal terms  and  accompanied  such  repudia- 
tion with  an  offer  to  restore  the  status  qno. 
and  thereafter  kept  his  offer  or  tender  good. 
That  is  what  he  alleges  he  did  do,  but  his 
own  testimony  disproves  that  all^tion. 
From  the  first  he  expressed  dissatisfaction 
with  defendants'  performance  of  the  con- 
tract and  r^)eatedly  threatened  a  rescission, 
but  at  no  time  prior  to  his  letter  of  Novem- 
ber 17th,  written  almost  6  months  after  the 
delivery,  did  he  evince  a  clear  and  unequiv- 
ocal purpose  to  rescind.  In  his  letter  of 
September  7th  to  Mr.  Woodruff,  written  3i^ 
months  after  the  delivery,  he  speaks  of  him- 
self as  owning  the  stock,  says  he  would  like 
to  sell  it  and  asks  Woodruff  to  buy  it  and 
In  the  next  two  letters  he  urges  Woodruff, 
one  of  the  defendants  against  whom  he  is 
now  claiming  the  right  (tf  tesdsalon,  not  to 
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pay  Um  back  hla  mbney,  bnt  to  buy.  or  at 
least  dispose  of,  his  stock  for  him.  Tbe  rea- 
son be  gare  Is,  not  that  Woodruff  defrauded 
bim  or  violated  the  contract  of  sale,  bnt  that 
he  needed  money  for  other  piuposes,  and  was 
compelled  to  sell  the  stock  to  raise  It  Tbe 
explanation  he  offers  for  writing  such  letters 
Is  that  Campbell  kept  promising  him  that  de- 
fendants would  take  the  stock  back  and  re- 
turn hla  money  as  soon  as  they  were  able  to 
do  so,  and  that  he  was  relying  on  that  prom- 
ise and  followed  Campbell's  request  that  he 
should  do  nothing  to  excite  defendants  to 
anger ;  bnt  that  is  no  excuse  in  law  for  hla 
failure  to  ecnrdse  bla  right  of  leaclasion 
promptly. 

Suppose  this  stock,  the  day  after  plain- 
tiff wrote  the  letter  of  September  7th,  had 
doubled  In  value,  could  defendants  have  suc- 
cessfully denied  i^lntlff's  title  to  the  stock? 
They  could  if  there  had  been  a  legal  rescis- 
sion of  the  sale  by  plaintiff ;  but  we  appre- 
hend defendants  would  have  had  a  hard 
time  maintaining  such  a  claim  in  court,  in 
view  of  the  facts  that  plaintiff  had  not  un- 
eqnlTocally  r^udiated  the  contract  and  of- 
fered to  return  the  certiflcate,  but  had  con- 
tented himself  with  tbe  promise  of  defend- 
ants' agent  that  they  would  take  the  stock 
bade  and  refund  his  money  as  soon  as  they 
were  able.  As  Is  said  In  tbe  case  of  Grymes 
v.  Sanders,  93  U.  S.  16c.  dt  62,  23  L.  Ed. 
798,  a  vendee  who  has  the  right  of  recAsslon 
is  not  permitted  to  play  fast  and  loose,  to 
blow  hot  and  cold,  to  put  himself  la  tbe  po- 
sition where  he  can  repudiate  or  stand  on 
the  contract  at  will.  Plaintiff  should  have 
repudiated  the  contract  in  a  reasonable  time 
after  he  received  the  certificate,  and  falling 
so  to  do  waived  his  right  to  rescind. 

The  learned  trial  Judge  should  have  per- 
emptorily directed  a  verdict  for  defendants, 
and  no  error  was  committed  In  granting  a 
new  trial.  , 

Tbe  Judgment  Is  affirmed.   All  concur. 


BOWltlAN  T.  MARCELINB  GOAL  &  fflN- 
ING  CO. 

(Kansas  Olty  Court  ot  Appeals.  MissouiL 
March  3,  191^) 

1.  BVIDINCI  (S  317*)— ADUI8BXBILITT— HSAB- 
BAT. 

In  a  personal  injary  action,  evidence  of  how 
another  said  the  injury  occurred  is  inadmisii- 
ble,  being  heanay. 

[Ed.  Note— For  other  casea,  see  Evidence, 
Gent.  Dig.  H  U74-1192;  De&  Dig.  |  817.*] 

2.  WmtsBsn  (I  388*)  —  Ihfuohuht  — 

FOUNDATIOIT. 

In  a  personal  injury  action,  though  one  of 
plaintifra  witnesses  testified  he  did  not  iialloo 
to  plaintiff,  he  cannot  be  impeached  tv  showing 
that  be  told  one  K.  he  did  halloo^  where  be  was 
not  asked  whether  he  made  the  statement. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  if  1233-1242,  1240;  Dec.  Dig.  f 
38a*] 


3.  AnUZ.  AUD   EkBOK  (I  a06*)— PlESBNTX- 

TioN  OF  Ebbob— OrrEB  or  Pboof. 

Where  there  was  no  offer  to  prove  what 
the  answer  would  have  been,  the  exclusioa  of  a 
question  is  not  reversible  error. 
.  [Ed.  Note.— For  other  cases,  see  Apnea!  and 
Error.  Cent  Dig.  H  1281.  1282;  Dec.  Dig.  | 
206.*] 

4.  Mabeee  aHV  Sbvaht  (i  273*)— AcnoiTS— 

EVIDBHOB. 

In  a  personal  injary  action  by  a  plaintiff, 
who  was  performing  work  other  than  his  ordi- 
nary duties,  evidence  at  whose  request  he  was 
doing  that  work  was  Immaterial  on  tiie  ques- 
tion of  the  assumption  of  risk,  It  appearing  that 
ic  was  no  more  dangerouB  than  his  ordinary 
duties,  and  that  the  injury  resulted  from  the 
master's  negligence,  for  a  servant  does  not  as- 
sume the  riu  of  Injury  foom  his  master's  ne^- 
gence. 

[Eld.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  OSe-OSS;  Dec  Dig.  { 
2r3.*] 

5.  Evidence  (i  471*)— Opinion  Bvidxncb. 

Where  a  vidtness  had  testified  to  the  experi- 
ence, competency,  and  sobriety  of  an  engineer 
who  operated  the  hoists  in  a  mine,  the  exchuion 
of  a  question  whether  the  engineer  was  a  good, 
safe  man  was  proper,  calling  for  the  witness' 
opluiou  as  to  wbeHier  tbe  engineer  iras  n«;li- 
gent  on  tbe  occasion  of  the  injury,  (or  which  a 
recovery  was  sought 

[Ed.  Note.- For  other  cases,  see  Evidence, 
Cent  Dig.  18  2149-2185:  Dec.  Dig.  S  471;* 
Witnesses,  Cent  Dig.  {  835.] 

6.  Masteb  ahid  Sebvahi  <|  137*)— Injuries 

TO  SEBVANT— SXONALS. 

The  operation  of  cages  in  the  shaft  of  a 
mine  without  signals  to  those  who  are  required 
to  load  and  empty  them  is  gross  negUgeoca 

[Ed.  Note.— For  other  case%  see  Master  and 
Servant,  Cent  Dig.  J8  269~270,  273,  274,  277, 
278;  D^  Dig.  II37.*]    ~*     ^  ^ 

7.  Masteb  and  Sebvant  (|  137*)— Injubxes 
TO  Sebvant—Sionals. 

While  the  signals  for  the  operation  of 
hoists  in  a  mine  required  by  Bev.  St.  1909,  | 
8450,  are  for  the  benefit  of  all  who  can  be  pro- 
tected by  them,  whether  on  tbe  cage  or  working 
about  iL  nevertheless,  without  regard  to  tbe 
statute,  it  is  negligence  to  move  the  cage  with- 
out a  signal,  where  there  is  a  system  of  signals 
in  use  in  the  mine. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  «  269,  270,  273,  274,  277, 
278;  Dec  Dig.  {  187.*] 

8.  BiASTEB  AND  Skbvant  (|  289*)— Injubies 
TO  SBBTANT— OONTBIBUTOBT  NEOLIOFXHCB. 

Where  plaintiff  was  engaged  in  loading  and 
nnloading  the  cage  in  the  hoist  of  a  mine,  and 
was  required  to  do  bis  work  rapidly,  he  is  not 
guilty  of  contributoiy  negligence  as  a  matter 
of  law  In  falling  to  vratch  the  cage  which  had 
readied  the  bottom  before  shoving  a  loaded  car 
on  it  where  he  knew  that  the  cage  should  not 
move  until  he  signaled  tbe  engineer,  or  the  en- 
gineer whistled. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {{  1089-1132;  Dec  Dig. 
I  289.*] 

9.  Dahaoeb       181*)— Fbbsonal  Injubies— 

Measuke. 

Where  a  miner  was  Btruck  on  the  head 
with  the  heavy  cage  of  a  hoist  and  knocked 
back  several  feet,  suffering  a  garii  several  inches 
long  and  being  disabled  for  a  month,  an  award 

of  $1,000  is  not  excessive. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  |{  357-367,  370,  371;  Dec  Dig.  { 
131.*] 
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Appeal  from,  Olrcnit  Oonr^  LlTlngiton 
County;  Arch  B.  Davis,  Judge. 

Action  by  Lon  Bowman  against  the  Mar- 
cellne  Coal  A  Mining  Company.  From  a 
judgment  for  plalntifl^  defendant  appeals. 
Affirmed. 

A.  W.  MhIUdb,  ot  Unnena.  a  Bl  Kendrlcfe, 
of  Marcellne,  and  F.  S.  HndMH^  of  Cailll- 
lODthe  (John  S.  Dean,  ctf  Itopeka,  Kan.,  of 
connael),  for  appellant  BresDebra  A  West, 
of  Brookfldd,  for  respondent 

TRIMBLE,  J.  Action  for  damages  on  ac- 
count of  personal  Injury  sustained  by  plain- 
tiff while  working  In  defendant's  mine.  The 
jury  awarded  $1,000.  and  defendant  appeals. 
The  injury  came  about  In  this  wise:  Defend- 
ant's coal  shaft  had  two  cages,  known  as  the 
east  and  west  cage,  attached  to  a  cable  colled 
upon  a  drum  In  such  way  that,  when  the 
engine  rotated  this  drum  so  as  to  raise  one 
of  the  cars,  It  lowered  the  other.  The  en- 
gine was  on  top  of  the  ground  about  50  feet 
from  the  mouth  of  the  shaft.  When  one  cage 
reached  the  top  with  a  loaded  car,  the  other 
cage  was  at  the  bottom  with  an  empty.  Two 
men,  known  as  "cagers,"  were  stationed  at 
the  bottom,  one  of  which  would  immediately 
rush  the  empty  off  the  cage,  and  the  moment 
it  cleared  the  track  leading  to  the  cage  the 
other  man  would  push  a  loaded  car  upon  the 
cage.  When  this  loaded  car  reached  the  top, 
the  other  cage  would  be  at  the  bottom  with 
an  empty  which  would  be  taken  off  by  the 
man,  who  had  just  caged  the  loaded  car  now 
at  the  top,  and  the  other  man  would  push  a 
loaded  car  Into  the  cage.  Thus  they  would 
ra^dly  alternate  aa  the  cages  w^t  up  and 
down.  Whenever  a  cage  reached  the  bottom, 
It  stayed  Uiere,  and  was  not  moved  until  the 
eager  with  a  loaded  car  had  got  It  securely 
on  the  cage,  and  gave  the  signal  (one  pull  on 
the  bell)  to.  the  engineer  to  hcdst  the  cage. 
Mo  one  else  had  any  right  to  give  this  signal, 
except  the  eager  who  put  on  the  loaded  car. 
This  signal  was  given  by  pulling  a  wire 
which  ran  f^m  the  bottom  of  the  abaft  to 
the  top,  and  thence  to  a  bell  in  the  «i£^ne 
room.  Aftn  a  cage  was  started  cm  Its  way 
to  the  top  by  one  pull  on  the  bell,  anoth^ 
poll  would  stop  the  cage  wherever  it  was, 
and  two  pnlls  would  cause  the  engineer  to 
lower  It  back  to  the  bottom.  And,  If  a  cage 
had  been  stoi^>ed  thus  in  Its  ascent  the  engi- 
neer had  no  right  to  lower  It  nntU  he  got  the 
necessary  two  bells,  and  these  could  be  given 
only  by  the  eager  at  the  bottom.  However, 
If  the  engineer  desired  to  hoist  the  cage  with- 
out a  signal  ftom  tite  eager,  he  was  required 
to  give  one  blast  oa  bSa  whistle  as  a  warning 
to  the  eager  below  that  he  was  about  to  move 
the  cage.  And  If.  after  hoisting  tbe  cage  for 
a  distance  in  this  way,  be  stopped  the  cage, 
be  was  required  to  give  two  blasts  on  the 
whistle  before  lowering  It  back  to  itM  place. 

Plaintiff  was  one  of  the  two  cagers  at  the 


bottom  of  defradanf a  shaft  Hie  west  cage 
came  down  with  an  empty  car.  Plaintiff's 
associate  eager  immediately  pushed  the  emp- 
ty off  the  cage  along  tbe  west  track  leading 
from  It  and  the  moment  it  got  in  the  clear 
plaintiff  pushed  a  loaded  car.  standing  on 
the  east  track,  through  the  switch  to  the 
west  track,  and  thence  to  go  nposi  the  cage. 
While  he  was  thus  engaged  In  pushing  the 
car,  with  his  hands  and  arms  wide  apart 
and  leaning  forward  to  exert  the  consider- 
able force  required,  the  cage,  without  a  sig- 
nal from  any  one  at  the  bottom  and  without 
a  whistle  from  the  engine,  was  suddenly  rais- 
ed about  10  feet  from  the  bottom  of  the 
shaft,  remained  there  Just  Icmg  enough  to 
allow  tbe  car  plaintiff  was  pushing  to  fall  in- 
to the  space  vacated  by  the  bottom  of  the 
cage,  and  then,  before  plaintiff  eould  recover 
from  his  stooping  posture  or  the  momentum 
of  bis  body.  In  time  to  get  out  of  the  way,  the 
cage  was  suddenly  lowered  into  place  with- 
out signal  or  warning  whistle  of  any  kind. 
The  descending  cage  struck  plaintiff  on  the 
head  and  Injured  bim.  The  negligence  al- 
leged was  in  suddenly  raising  the  car  without 
a  signal  being  given  to  the  engineer  or  a 
whistle  being  received  ttom  him,  and  the 
lowering  of  the  car  without  signals. 

[1 , 2]  Tbe  court  did  not  err  In  sustaining 
the  objection  to  the  evidence  of  P.  J.  Kelly, 
defendant's  witness,  as  to  what  Phil  Bowman 
said  to  him  when  he  asked  Phil  how  the 
injury  happened.  Phil  was  not  the  plaintiff, 
and  In  the  connection  In  which  this  testimony 
was  given  by  Kelly  Phil's  statemoit  to  him 
was  pnr^  hearsay.  Kelly  was  being  exam- 
ined as  to  what  plaintiff  said  when  KeUy 
visited  him  at  his  home  after  the  injury,  and 
Kelly,  in  answer  to  that  question,  interpolat- 
ed a  statemoit  that  Jndl  had  told  him  before 
he,  Kelly,  saw  plaintiff  '^t  he  (Phil)  liad 
*hallowed'  to  Lon  that  the  cage  was  gone" 
It  is  true  Phil  did  say'tbat  he  did  not  halloo 
to  Lon;  but  Phil  was  neva  asked  if  he  made 
to  K^ly  the  statement  in  question.  Hoice 
no  foundation  was  laid  to  impeach  Phil  and 
the  exdnded  evidence  was  not  admlssiUe. 

[t.  4]  Nor  was  reversible  error  omimitted 
by  the  court  in  sustaining  plaintiff's  objec- 
tion to  tbe  question  asked  Kelly,  "At  whose 
request  was  It,  If  anybody's,  that  he  (plain- 
tiff) was  worUng  at  t^ls  job  of  extra  cag- 
ing?^ First,  because  there  was  no  otta  to 
show  the  court  what  the  answer  would  have 
been.  If  we  should  reverse  the  case  for  this 
allured  error,  the  witness'  answer  may  torn 
out  to  be  that  he  requested  it  or  some  one 
else  in  authority.  A  mere  r^Fusal  to  hear  an 
answer  is  not  alone  sufficient  to  constitute 
error,  but  it  Is  tbe  duty  of  the  party  ailing 
error  to  indicate  what  the  evidence  Is  which 
he  proposes  to  elicit.  State  v.  Arnold.  206 
Mo.  loc.  clt.  G97.  106  S.  W.  641;  Fields  v. 
Insurance  Co.,  140  Mo.  App.  loc.  dt  159, 
120  S.  W.  697;  Louis  v.  Louis,  134  Mo.  ApjK 
loc  dt  670.  lli  S.  W.  im  It  may  be  that 
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the  words  'if  anybodr'a"  In  the  qnestton 
Bhow  that  the  answer  would  be  'that  no  one 
requested  plaintiff  to  act,  bat,  If  so.  It  does  it 
by  Inference,  and  not  afflrmatlyely.  Bat  the 
exclusion  of  this  evidence  need  not  be  Jastl- 
fled  on  this  ground  alone,  if  that  be  too  nar- 
row. Under  the  facts  in  this  case  the  evi- 
dence was  not  material.  Plaintiff  was  em- 
ployed in  the  mine,  and  usually  was  engaged 
in  other  work,  but  he  was  an  experlwced 
eager  and  understood  that  work,  and  was 
working  as  an  "extra  eager."  There  Is  no 
evidence  showing  that  this  was  more  hazard- 
ous or  required  more  skill  than  the  work  he 
usually  did.  The  evidence  was  sought  to  be 
elicited  on  the  theory  that  it  bore  on  the 
question  of  assumption  of  risk.  But  there  Is 
no  assumption  of  risk  In  this  case.  Plain- 
tiff's injury  was  not  the  result  of  the  Inher- 
ent dangers  of  his  employment,  but  the  re- 
salt  of  either  the  defendant's  negligence  In 
raising  and  lowering  the  cage  without  a  sig- 
nal or  the  plalntUTs. negligence.  The  jury 
found  that  defendant  was  ne^lgent,  and  that 
plaintiff  was  not,  and  that  the  Injury  was 
caused  by  defendant's  n^lgence.  A  servant 
does  not  assume  risks  caused  by  his  employ- 
er's n^lgence.  He  assumes  only  the  risks 
wbldi  are  liable  to  happen  on  account  of  the 
nature  of  Uie  employment  wh^  the  master 
has  need  the  care  that  the  law  requires  of 
him,  under  the  clrcamstances,  to  avoid  the 
result  OorUs  t.  UcNaIr,  178  Mo.  270^  73  S. 
W.  167. 

[I]  The  witness  Spies,  after  testifying  that 
the  engineer  told  him  on  one  occasion  that  he 
sometimes  had  nervous  spells,  testified  on 
cross-examination  by  defendant  that  he  had 
known  the  engineer's  record  for  20  years, 
and  that  his  record  was  good,  and  was  far- 
ther asked  If  he,  the  witness,  considered 
h,im,  the  engineer,  "a  good  safe  man."  To 
this  plaintiff  objected,  and  was  sustained. 
There  was  ao  reversible  error  bere.  The 
witness  had  just  said  the  engineer  had  a  20 
years  record  as  a  good  one.  In  doing  this 
be  testified  to  the  experience,  competency, 
and  sobriety  required  by  the  statute.  Section 
8457,  R.  S.  Mo.  190ft.  In  the  form  the  ques- 
tion was  asked  it  really  meant:  "In  your 
opinion  Is  the  engineer  a  man  that  would  be 
negligent  or  careful  on  this  occasion?"  Hav- 
ing testified  to  the  engineer's  experience  and 
good  record.  It  was  neither  necessary  for  the 
witness,  nor  his  province,  to  give  the  jury 
his  opinion  on  the  subject  of  the  engineer's 
care. 

[I]  Plaintiff's  instruction  No.  1  is  unobjec- 
tionable. It  does  not  permit  him  to  recover 
If  lie  Tt^untarlly  <«  negUcmtlT  aasomed  an 


unsafe  position,  but  conditions  his  right  to 
recover  upon  a  finding  that  he  was  '^without 
any  fault  or  n^ligence  on  his  part."  And,  if 
anything  more  specific  than  this  was  needed, 
it  was  supplied  by  defendant's  Instmctlons 
as  to  plaintiff's  contributory  negligence.  Nor 
is  it  opoi  to  the  objection  because  the  whistle 
signals  to  be  given  by  the  engineer  were  not 
for  the  cagers.  The  evldaice  shows  othw- 
wlse.  To  move  the  cages  up  and  down  at 
will,  and  without  notice  or  warning  to  the 
men  working  on  the  cage,  would  be  the  gross- 
est sort  of  n^llgence,  and,  if  the  signal  in 
use  by  the  engineer  was  in  fact  no  signal  at 
all,  the  defendant's  negligence  is  still  more 
apparent  We  think  the  evidence  showis  that 
the  signals  could  be  heard  at  ttie  bottom  of 
the  shaft,  but,  if  they  could  not,  defendant 
Is  in  a  worse  position  than  if  they  could. 

[7]  Nor  should  a  demurrer  have  been  sus- 
tained on  the  ground  that  defendant  owed 
no  duty  to  signal  plaintiff  before  moving  the 
cage.  The  signals  required  by  section  8466, 
B.  S.  Mo.  1900,  are  for  the  benefit  of  every 
one  who  can  be  protected  by  them  whether 
on  the  cage  or  working  about  it  Without 
r^rd  to  the  statute,  a  system  of  signals  be- 
ing In  one,  it  was  negligence  to  move  the  cage 
without  giving  the  signal.  The  case  is  not 
founded  upon  the  statutory  duty  to  inaugu- 
rate a  system  of  signals. 

[I]  The  question  of  plaintiff's  contributory 
negligence  was  properly  submitted  to  the 
Jury.  He  was  doing  his  work  in  the  usual 
and  ordinary  way,  and  was  in  a  stooping 
position,  his  body  leaning  forward  as  he  nec- 
essarily had  to  do.  The  work  was  moving 
rapidly.  He  saw  the  cage  at  the  bottom,  and 
started  pushing  his  heavy  car  onto  It  He 
knew  the  cage  would  not  move  until  he  gave 
a  signal,  or  unless  he  heard  the  engineer 
whistle.  That  he  did  not  stop  and  carefully 
examine  to  see  If  the  car  was  still  in  place 
would  not  make  him  guilty  of  contributory 
negligence  as  natter  of  law.  Tte  case  Is  not 
like  those  where  a  person  attempts  to  cross 
a  track  without  looking.  We  fall  to  see  any 
evidence  showing  oontributory  negUgoice, 
bat,  if  thwe  ia,  the  Jury's  verdict  baa  settled 
that 

[I]  Plaintiff  was  struck  across  the  head 
with  the  heavy  cage,  knodied  back  several 
feet,  rendered  partially  unconscious,  suffered 
a  gash  several  inches  long  across  the  scalp, 
which  was  pushed  backwards;  be  was  dis- 
abled ft>r  a  montb,  and  has  since  suffered 
with  beadaehe  tarn  the  effects  of  the  blow. 
In  sucta  case  we  cannot  say  $1,000  la  ezcea- 
slv& 

Judgment  affiimed.  All  ooncur. 
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WBIDBM&7EEt  v.  WOODBUM. 

(KuiMu  City  Court  of  Appeal*.  inaMorL 
March  8, 

1.  Bbokbbs  <{  56*)— OoKPEHunoir— Right 

TO. 

A  real  estate  broker  aigaged  to  get  a  deal 
tbat  suited  defeodaDt  is  entitled  to  compensa- 
tiOD  if  he  IntroduceB  defendant  to  one  with 
wbom  defendant  consainnuited  a  trade  for  ex- 
change of  land ;  it  betnc  snfllclent  for  him  to 
bring  the  parties  togetbsr  and  for  tfaem  to  ne- 
gotiate tbemselvet. 

[Ed.  Note.— For  otiier  cases,  see  BnAers, 
Gent  Dig.  H  86-80 ;  Dec.  Die.  |  56.*] 

2.  BBOKKBS    <S  45*)— CoUFUiaATIOH-TABAII- 
DONMBNT  or  CONTSACT. 

Where  a  broker,  merely  engaged  to  secnre 
defendant  a  deal  that  salted  him,  after  intro- 
dacing  defendant  to  one  with  whom  be  after- 
.  ward  concluded  the  deal,  wrote  defendant  a 
letter  in  which  be  expressed  his  opinion  that 
there  was  nothing  to  the  corporation  to  whom 
he  bad  introdoced  defendant,  there  was  no 
aliandonment  of  the  employment ;  it  appearing 
that  defoidant  had  then  already  si^ud  tbe 
contract  with  the  corporation,  or  its  president, 
for  the  exchange  of  lands. 

[Bd.  Note-— For  other  cases,  see  Brokers, 
Gent.  Dig.  {  46;   Dec  Dig.  |  4S.*] 

3.  Bbokbbs  (i  86*)— GoMFUTuiion— Pboodb- 
iHG  Gauss. 

In  an  action  by  a  broker  for  cunpensation, 
evidence  held  not  to  show  tbat  be  was  not  tbe 

procuring  cause  of  tbe  exchange  of  land. 

[Ed.  Note. — For  other  cases,  see  Brokers, 
Cent  Dig.  H  U6-120:  Dec.  Difg.  |  86.*] 

4.  TSIAI.  (I  2!Q*)— iHSTBUCnOHS— IlTAFmCA- 
BrUTT  TO  BVIDBNCI. 

In  an  action  by  a  broker  for  commlsBlons, 
where  it  appeared  that  be  had  introduced  the 
parties  who  consummated  tbe  deal,  though  an- 
other  broker  had  assisted,  an  instruction  tbat 
if  tbe  trade  was  solely  made  by  the  second 
broker,  and  defendant  bad  paid  him  therefor, 
plaintliff  coold  not  recover,  is  improper,  being 
inapplicable  to  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  60S,  50ft-612;  Dee.  Dig.  {  252.*] 

5.  Bbokbbs  <|  88*)— InsTKncnons-^HisuAD- 
iHO  iNerTBUCTions. 

In  an  action  by  a  broker  for  compensation, 
wlwie  it  appeared  that  a  second  broker  had  as- 
sisted in  the  deal,  an  Instmetion  that  If  the 
trade  was  solely  made  by  a  second  broker,  and 
tbe  defendant  had  paid  him  a  commiBsion.  then 
plaintiff  was  not  entitled  to  recover.  Is  improp- 
er and  misleading,  since  tbe  payment  of  the 
second  broker  could  not  affect  plalntifTs  rights. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  ft  121,  12S-1S0;  Dea  Dig.  f  88.*] 

6.  TBIAI   (I  253*)— IWBTBUCTIONB— Admittbd 

Facts. 

In  an  action  by  a  broker  for  oommissions. 
an  instructiai  that  if  tbe  jury  "should  find" 
certain  Ikcts,  which  were  In  fact  admitted  hy 
defendant,  they  might  find  for  plaintiff,  is  im- 
proper, giving  a  coloring  to  the  ease  pr^udicial 
to  plaintiff. 

[Dd.  Note.— For  oOwr  caaea,  aee  TriaL  Gent. 
Dig.  fl  ei&-e28;  DwL  D5.  J  263.*] 

7.  AmAL  AHD  ESbbob  (|  1177*)— Dxibbkiita- 

nOK— BSTEBSAL. 

In  an  action  by  a  broker  for  commissions, 
what*  tbe  trial  court  was  not  requested  to  per^ 
eaqitorlly  instmct  for  plaintiff,  and  there  was 
one  disputed  fact  for  the  juiy,  an  improper 
judgment  for  defendant  will  be  meroly  rereiied 


and  remanded,  and  the  trial  court  not  directed 
to  enter  a  judgment  for  the  amount  sued  for. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  »  4W7-46W,  4806-4610; 
Dec  IMg.  i  IITT.*] 

Appeal  £rom  Circuit  Court,  Boone  Goul^  ; 
D.  H.  Harris,  Judge. 

Action  by  Weldemeyer  against  J.  G. 

Wood  rum.  From  a  Judgment  for  defendant, 
plaintiff  appeals.  Reversed  and  remanded. 

W.  S.  Banta  and  N.  T.  Gentry,  both  of  Co- 
lombia (W.  M.  WUUams,  of  BoonTlUe^  of 
counsti),  for  appellant  Harris  ft  £lnl^,  of 
Golumbda,  for  respondent 


TRIMBLE;  J.  Action  to  recover  commls- 
sioa  as  a  real  estate  broker.  Tlie  Jnijr  foond 
for  rtefendnnt  Halntlff  claims  the  a&uttted 
facts  show  he  should  reoova  the  amount 
sued  tot;  that  tlie  jury  was  erEoneoosIr  In- 
stmcted;  wheref(Hre  he  asks  a  xeTetsal,  with 
directions  to  entw  Judgnimt  In  Us  ta.voT. 
Defendant  contends  that  plain  tiff  most  fall, 
without  regard  to  whetber  error  was  ochd- 
mitted.  This  aaserUcm,  If  well  founded,  dis- 
poses of  the  cas»  H«ice  it  should  be  contOA- 
ered  first  It  is  based  upon  two  grounds: 
First,  tbat  plaintiff  abandimed  his  efforts  to 
effect  a  sale;  second,  that  bis  efforts  did  not 
result  in  bringing  about  a  trad&  To  cwn- 
slder  these  grounds  satlBfactorily  requires  a 
statement  of  the  facts,  which  are  these: 

Defeidant  owned  a  form  of  643  acres  in 
Boone  county.  Mo.,  which  he  desired  to  ex- 
change for  land  in  Western  Kansas.  Plain- 
tiff was  a  real  estate  agent  living  In  Colum- 
bia, Mo.,  and  was  in  the  employ  of  the  Gar- 
den City  I^d  ft  Immigration  Company,  a 
real  estate  corporation  at  Garden  City,  Fin- 
ney coun^,  Kan.  Tbe  object  of  plalntifrs 
employment  with  the  company  was  to  assist 
in  selling  or  trading  lands  it  had  for  sale  or 
trade  In  said  connty.  Defendant  admits  tbat, 
wh^  he  told  plaintiff  of  hla  desire  to  trade 
his  farm  for  Kansas  land,  plaintiff  told  bim 
of  the  company  and  of  his  connection  there- 
with and  of  tbe  fact  tbat  tbe  company  paid 
him,  but  that  they  did  not  pay  enough  to 
make  it  an  object  to  bIm.  Defendant  further 
admits  tbat  "I  finally  told  htm,  If  he  would 
get  me  a  deal  that  suited  me  and  that  I 
would  accept,  I  would  pay  him  $500.** 
Thereupon  plaintiff  went  to  Garden  City, 
Kan.,  saw  Mr.  McCne,  president  of  the  com- 
pany, and  told  him  ot  defendant's  form  and 
bis  desire  to  exchange  it  for  Kansas  land. 
McCue  said  he  thought  a  trade  could  be  made, 
and  for  defendabt  to  come  out  to  Garden 
City  and  look  at  tbe  land.  Plaintiff  went 
back  to  Columbia  and  reported  to  def^dant, 
who  declined  to  go  nntll  they  should  ttrst 
look  at  his  land.  Plaintiff  then  wrote  the 
company  of  this,  and  the  company's  vice 
president,  Mr.  Klff,  came  to  Boone  coun^ 
and  was  met  by  the  plaintiff,  who  showed 
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lilm  d^endaut^s  &nii.  Elff  expressed  him- 
self as  believing  a  trade  could  be  obtained, 
and  stiortly  after  this  plalntm  went  with  de- 
fendant to  the  headQuarters  of  the  company 
at  Garden  City,  Introduced  defendant  to  the 
officers  of  the  company,  and  told  them  In  de- 
fendant's presence  that,  If  a  trade  was  se- 
cured by  defendant,  plaintiff  was  to  receive 
9500  from  him  in  addition  to  the. pay  be 
woold  get  from  the  company.  This  last  the 
defendant  d^les. 

While  at  Garden  City  plaintiff  showed  de- 
fendant the  company's  maps  of  the  Tarlons 
lands  it  had  for  sale  or  trade,  and  spent  nine 
days  out  there  showing  defendant  over  Tarl- 
ons tracts  of  land. 

It  is  in  evidence  that  McCne  was  not  only 
president  of  the  company,  bat  tliat  op  to 
April,  1911,  he  waa  praetirally  the  sole  owner 
of  the  company;  that  the  oompany  had  In 
charge  for  sale  or  trade  an  Immaise  amount 
of  land,  some  of  which  was  owned  by  three 
men,  Dutton,  Olark,  and  McCue,  and  apme  by 
JDutton  indivldnally;  and  that  the  eompany 
was  mgaged  in  Beiltng  and  attempttng  to 
or  trade  all  of  said  lands. 

In  going  ont  from  Garden  Oity  to  look  at 
land,  plaintiff  would  freqvratly  accompany 
defeodant.  bat  aometlmea  Kltt  and  sometimes 
McGoe  woold  go.  But,  In  the  nine  days 
spent  oat  ther^  all  three  of  the  men,  McGoe, 
KUt,  and  plaintiff,  were  working  for  the  com- 
pany, and  plaintiff  was  working  for  both  de- 
fendant and  the  company.  Plaintiff  and  de- 
fendant  disagree  over  whether  any  of  Dn^ 
ton's  individual  land  was  shown  him  by 
plianUff ;  the  latter  claiming  he  did.  and  the 
defendant  InalBtlng  that  Dntton'a  name  was 
never  motioned  to  him.  Defendant  con- 
tads  that  the  only  land  he  had  under  con- 
sldwatloa  at  that  time  was  land  belonging  to 
Clark  and  McGne.  WlietbeF  this  be  trae  or 
not,  the  evidence  shows  that  Dutton  bad  an 
Interest  In  this  OaA-UcOoa  land,  which  de- 
fendant says  he  locked  at  At  any  rate,  a 
number  of  tracts  were  beli^;  favorably  ocm- 
aldered  by  defendant,  bat  it  seems  that  Clark 
was  not  willing  to  trade,  and  defendant  and 
MeCne  wwt  to  Hasting  Neb.,  to  see  Clark, 
who  still  declined  to  trade.  Thereupon  Me- 
cue  Introdnced  defendant  to  Datton,  and  a 
contract  was  finally  dosed  between  them  for 
an  exdunge  of  defendantfa  ttxm  for  atmw  of 
I>ntton's  Individual  land.  This  contract  and 
exchange  was  made  by  McGne,  altbough  Dut- 
ton, before  finally  closing  the  trade,  took  the 
advice  and  help  of  hie  cousin,  St.  Clair,  who 
lived  in  Colnmbla.  Dutton  paid  McCae  for 
his  services  in  engineering  the  deal  for  him. 
Whether  defaidant  had  been  shown  any  of 
l>ntton's  Individual  land  before  going  to 
Hastings  or  not,  the  n^otlations  between 
Dutton  and  defendant  began  after  they 
reached  Hastings,  and  oontinned  from  that 
time  until  about  January  2d,  when  the  deal 
was  closed. 

[1,1]  Plaintiff  was  not  Informed  of  these 


negotiations,  nor  of  the  fact  that  they  were 
being  continued  after  he  and  def^dant  re- 
tamed  to  Boone  county.  Being  In  entire  ig- 
norance of  the  fact  that  defendant  had  found 
a  man  out  there  with  whom  he  could  accept- 
ably trade,  and  believing  that  everything 
connected  with  the  Garden  City  land  com- 
pany had  come  to  naagbt,  plaintiff,  a  short 
time  before  Christmas,  wrote  d^endant  a 
letttf  In  which  he  expressed  the  opinion  that 
there  was  "nothing  to  the  Garden  City  land 
A  Immigration  Comfutny";  that  they  <the 
company)  "had  nothing,"  and  he  "wouldn't 
work  for  them  at  any  prlcfc"  At  the  very 
time  this  letter  was  written  defendant  bad 
secured  a  deal  which  he  had  accepted,  and  it 
was  finally  closed  a  few  days  later.  The 
letter  did  nothing  to  hamper  or  delay  the 
deal,  and  was  written  long  after  plaintiff  had 
done  all  be  waa  required  to  do  to  entitle  blm 
to  a  commlssluk,  because,  under  the  peculiar 
nndlspnted  facts  of  this  case,  all  plaintiff  had 
to  do  was  to  either  himself  introduce  defend- 
ant to  Dutton,  or  to  brii^  about  a  meeting 
between  Datton  and  defendant  by  and 
through  Dutton's  agent,  the  land  company. 
Teatcb  T.  Norman,  OS  Mo.  App.  600,  6»  S.  W. 
472;  Cunllfl  v.  Hausman,  97  Uo.  App.  467,  71 
S.  W.  888;  Tyler  v.  Parr,  62  Mo.  249.  Plain- 
tiff was  working  under  and  for  the  land  com- 
pany, who  had  Dntton's  lands  for  sale  or 
trade.  Defendant  was  told  this,  and  then 
agreed  that,  If  plaintiff  coold  get  him  a  trade 
oat  there,  he  (defendant)  would  give  him 
$600.  Plaintiff  brings  the  land  company  and 
defendant  together,  and  both  the  CDnq)any 
and  plaintiff  show  defendant  a  large  amount 
of  land.  In  this  the  company  and  platattff 
were  working  t(«etiier:  plaintiff,  howevw. 
Is,  by  agreemeat,  to  receive  pay  from  defend- 
ant also.  In  the  midst  of  these  orts,  and 
as  a  direct  result  of  them,  d^endant  finds  a 
deal  which  he  can  acc^  but  whl^  all  par^ 
ties  seem  to  have  endeavored  to  carefully 
conceal  firom  plaintiff.  Plaintiff  has  really 
done  what  was  required  of  him,  but  does  not 
know  It,  and  impatloit  at  ttie  delay  he  writes 
this  letter,  expresdng  lila  liiipatleDc&  This 
letter  had  no  effect  whatever  on  the  trade,  as 
the  contract  therefor  had  already  been  sign- 
ed, and  the  trade  was  finally  perfected  a  few 
days  later.  Under  these  drcumstances  his 
letter  was  not  an  abandonmwt  of  bis  agency, 
and  he  Is  not  to  be  doiled  a  reoovery  upon 
that  ground. 

[S]  Was  It  his  efforts  that  brought  about 
a  trade?  This  question  Is  really  answered 
to  some  degree  by-  what  has  already  been 
said.  Plaintiff's  contract  was  not  that  he 
should  find  one  willing  to  trade  on  terms 
that  defendant  would  find  acceptable,  and 
then  attend  to  the  negotiations  and  bring  the 
parties  safely  through  them  to  a  perfected 
trade  before  being  entitled  to  his  pay.  All 
be  had  to  do  was  to  bring  the  parties  togeth- 
er and  let  them  do  the  necessary  dl<ftering. 
Be  brought  them  together,  because  he  first 
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Informed  defendant  of  the  company  and  bl8 
connection  therewith;  then  he  went  to  the  com- 
pany and  told  them  of  defendant  By  his  ef- 
forts the  company  came  to  look  at  defendant's 
land,  and  then  defendant  went  with  plaintiff 
to  look  at  the  lands  which  the  company  had  In 
charge.  Plaintiff  says  he  showed  defenadnt 
the  actual  land,  or  a  part  of  it,  that  defend- 
ant afterwards  traded  for.  But  whether  be 
did  or  not,  his  coworker,  the  land  company, 
agent  of  the  man  with  whom  defendant  trad- 
ed, did  do  so.  If  this  be  true,  it  caimot  be 
said  that  his  efforts  were  not  the  procuring 
cause  of  the  trade.  Smith  v.  Tmitt,  107  Mo. 
App.  loc  clt  d.  80  &  W.  686;  Bass  t.  Jacobs, 
63  Mo.  App^  loc.  clt  896;  Jones  Berry,  87 
Mo.  App.  loc  clt  180,  and  many  cases  there 
cited. 

But  It  Is  said  HcOne,  in  negotiating  the 
contract  CHC  exchange,  acted  as  an  Indiridual, 
and  not  as  president  of  the  company.  He 
was  tbe  practical  owner  of  the  company,  and 
was  Its  president.  He  and  plaintiff  were 
both  working  for  tbe  company  to  make  a 
trade  for  it  as  agent  of  Dutton.  It  is  rather 
dlfflcnlt  to  understand  how  he  could  change 
fats  exertion  from  an  official  to  an  indlTldnal 
capacity  and  thus  defeat  plaintiff  of  bis  pay, 
especially  when  such  change  is  accomplished 
by  nothing  more  than  a  secret,  nnrerealed, 
intangible  figment  of  thought  buried  ^Sae^  In 
his  own  mind.  Besides,  he  does  not  say  so. 
He  nevw  teatlfled,  Dntton  and  defmdant 
are  tbe  mm  who  say  the  land  company  bad 
notfalng  to  do  with  tbe  trade.  How  they 
know  this  is  bard  to  tell.  Heaee  It  cannot 
be  said  that;  regardless  of  error,  plaintiff 
cannot  recover.  Bren  If  it  was  necessary 
that  plaintiff  should  disclose  Dntton's  name^ 
or  show  Dntton*8  land,  in  order  to  reoorer, 
Btm  to  ssy  that  he  bad  no  rlfi^t  to  recorar, 
no  matter  what  error  was  committed,  would 
be  to  entirely  disr^ard  plaintUTs  evidence 
that  he  did  these  things.  Ttds  would  be  tbe 
same  in  effect  as  sustaining  a  demurrer  to 
plaintUTs  evidence^  when  that  evidence.  If 
true,  was  sufficient  to  entitle  him  to  recover. 
"BsoKB  we  cannot  say  that  plaintiff  In  no 
event  Is  entitted  to  tecova. 

[4, 1]  Defendant's  instruction  No.  8  told 
the  Jury  that  "if  the  trade  was  made  solely 
by  W.  8.  St  C^alr,  and  tbe  defendant  has 
paid  him  a  fee  therefor,  then  plaintiff  Is  not 
euUtied  to  recover."  This  was  error,  first, 
because  tbe  evidence  showed  that  the  trade 
was  not  made  solely  by  St  Olair.  McCMe, 
president  of  the  laud  company,  introduced 
them  and  signed  Dutton's  name  to  the  con- 


tract, and  DuttoD  paid  McGoe  for  bis  serv- 
ices. It  is  true  St  Ciair,  at  Dntton's  re- 
quest, advised  him  aa  to  the  farm,  and  St 
Glair's  Influence  may  have  helped  induce 
Dutton  to  trade;  bat  it  was  not  solely  by 
reason  of  St  Clair's  ^orts.  H^ce  tbere 
was  no  evlduice  to  support  waxh  an  Instrnc- 
Uon,  and  It  should  not  have  been  given. 
Jones  V.  Grossman,  B&  Mo.  App.  IKSu  Sec- 
ond, the  payment  of  a  commission  to  St 
Clair  by  defendant  had  nothing  to  do  with 
plaintiff's  right  to  a  commission,  and  tbe  in> 
strucUon  was  mldeadtog  and  confusing  to 
the  jurors,  who  would  readily  infer  that  if 
St  Glalr  bad  helped  at  all  in  the  trade,  and 
defendant  had  paid  blm,  then  defendant 
oug^t  not  to  be  made  to  pay  again. 

[6]  In  tbe  first  paragraph  of  plaintiff's  in- 
struction No.  1,  it  told  the  Jury  tbat  "it 
stands  admitted  that  the  def^dant  agreed  to 
pay  the  plaintiff  if  the  plaintiff  could 
find  a  purchaser  who  would  exchange  land  to 
the  d^endant  for  the  defendant's  farm  in 
Boone  county."  The  court  changed  this  so 
as  to  make  it  read,  "that  if  you  find  that 
the  defendant  agreed,"  etc,  thus  requiring 
the  Jury  to  find  what  was  admitted.  And  in 
defendant's  instructions  the  court  told  tbe 
jury  that  the  burden  was  on  the  plaintiff 
to  establish  the  employment  for  the  purpose 
and  on  the  terms  set  out  in  the  petition. 
Thin  nnquestlonaUy  gave  a  oolorbig  to  the 
case  pr^udidal  to  the  plaintiff.  It  wovild  be 
all  right  in  a  case  whrae  those  matters  were 
In  dispute,  but  not  here.  Andenon  t.  Bred- 
ford,  102  Ma  Appk  loc:  dt  480,  76  8.  W.  m 
In  view  of  the  erroneous-  instructions  above 
mentioned,  tbe  case  is  reversed  and  remand- 
ed for  a  new  trial. 

{7}  Plaintiff  insists  that  the  case  should 
be  reveraed,  and  the  trial  court  directed  to 
enter  a  Judgment  for  tba  amount  sued  tat. 
We  think  It  more  In  accord  with  Justice  that 
a  new  trial  be  had.  Tbe  trial  court  was  not 
asked  to  peremptorily  Instruct  tbe  Jury  to 
find  for  plaintiff,  even  If  such  an  Instructloo 
would  have  been  proper.  Again,  in  the  sub- 
mission of  the  case  to  the  jury  by  the  plain- 
tiff, one  of  tbe  conditions  of  plaintiff's  rigbt 
to  recover  was  that  the  jury  must  find  that 
Dntton's  individual  land  was  with  the  land 
company  for  sale.  We  think  the  evidence 
Bufflelent  to  show  Uiat  it  was,  but  there  was 
some  evidence  to  the  contrary,  whicdi  re- 
quires that  tbe  case  be  again  submitted  to  « 
Jury. 

Tbe  case  la  therefore  remanded  tor  a  new 
trial.    All  concur. 
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▲MBBIOAN  GAB  &  FOIJNDBY  00.  T. 
SEIiLAJtDS  et  aL 

(Conrt  of  Api>«ala  of  Kentuckj.   March  211, 
1913.) 

Coran  (I  281^  —  DK0I8IOHB  Bbvuwabis— 

AitnciTT  Imtoltbd. 

Where  a  grantor  and  grantee  of  land  joined 
in  a  suit  against  the  owner  of  a  dam,  each  seek- 
ing a  recoyery  for  injniies  to  the  property  caus- 
ed bj  the  dam  during  the  time  he  or  she  owned 
the  land,  and  there  was  a  separate  recovery  In 
favor  of  each,  the  recoveries  could  not  be  added 
for  the  puipose  of  conferring  jurisdiction  on  the 
Conrt  <n  Appe^  and  hence,  the  recovery  by 
each  plaintiff  being  less  than  $200,  exclosive  of 
Interest  and  costs,  the  Court  of  Appeals  had 
no  jurisdiction  of  an  appeal  under  the  express 
provisions  of  Ey.  St.  |.  950. 

[Ed.  Note.— For  other  cases,  see  Courts, 
Cent  Dig.  II  487,  644-661;  Dec  Dig.  I 
231.»] 

Appeal  from  Circuit  Conrt,  Floyd  Comity. 

Action  by  B.  J.  Sellards  and  another 
against  the  American  Car  &  Foundry  Com- 
pany. Judgment  for  plaintiffs,  and  deCmd- 
ant  am>eals.  Appeal  dismissed. 

Harklns  &  Harklns,  of  Prestonsbnrg,  for 
appellant.  Hay  &  May,  of  PreatimBbii^,  for 
appeUew. 

OLAT,  O.  Plaintiff  B.  J.  Sellards  waa  Qie 
owner  of  a  tract  of  land  on  BnfEalo  cre^ 
In  Floyd  conDty,  Ey.  On  NoTember  4,  1907. 
be  sold  and  conv^ed  the  land  to  plaintiff, 
Mante  Sdlards.  For  several  years,  begin- 
ning witb  the  year  IfiOS,  the  defendant,  the 
American  Car  A  Foundi?  Company,  operat- 
ed a  Bidaah  dam  on  Buffalo  creek.  While 
eadh  owned  the  land,  a  portion  of  It  was  cut 
and  washed  away,  and  the  fencing  destroyed, 
by  iha  oparatlott  of  the  splash  dam.  Plaln- 
tilEi  broagfat  this  action  to  recoTw  damages 
dnriog  Qie  t^ne  that  eadi  owned  flie  land.  B. 
J.  Sellarda  asked  damages  in  the  sum  of  $160. 
BCasste  SeDarda  asked  damagea  In  the  sum  of 
9200.  The  Juzy  ntnmed  a  Terdict  in  favor 
of  B.  J.  Sellards  la  the  sum  of  $125,  and  In 
faror  of  Maggie  Sellards  in  the  smn  of  $1S0. 
Jn^ment  was  altered  accordingly,  and  de- 
fendant appeals. 

Though  irtaintllBB  united  in  the  actton,  eacb 
Bov^t  a  raooTtfcy  tot  the  time  that  he  or  she 
owned  the  land.  The  interest  of  each  was 
sereral  and  distinct  Tboe  was  a  strata 
reeorery  in  favor  of  each.  The  teat  of  Jnris- 
dlction  is  the  amomit  of  each  reoorery.  The 
recoveries  being  several  and  distinct,  titey 
cannot  be  added  togethv  for  the  purpose  of 
confcxring  Jurisdiction.  That  being  tme, 
and  the  finding  in  favor  of  ea^  plaintiff  be* 
Ing  leas  tiian  $20(K  ezcluslve  of  intanst  and 
costs,  this  conrt  is  ^tbont  Jnrisdlctton  to 
entertain  the  ameal.  Kentucky  Statntes,  I 
gsO;  Oswald  v.  Morris,  92  Ky.  48.  17  S.  W. 
167, 18  Ky.  Law  Bep^  85D;  Fehler  v.  Gosnell, 
99  Ky.  880,  86  S.  W.  1126,  18  Ky.  Law  Bep. 
238. 

Aroeal  dlsmlsiedi 


GOSSETT  V.  KENTUCEX  WAGON  MFG. 

CO. 

(Court  of  Appeals  of  Kentucky.   March  25, 
1913J 

1.  Appkal  ahd  Bsbob  (H  1097.  1196*)— Law 
or  TUB  Casb. 

A  holding  of  the  Court  of  Appeals  that  a 
peremptory  instruction  should  have  been  given 
for  defendant  was  binding  on  that  court  as  well 

05  on  the  circuit  court,  where  the  proof  on  the 
second  trial  was  not  subatantlaUy  different  from 
that  on  the  first  trial 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  IS  4358-4368,  4427.  4661- 
4665;  Dec  Dig.  S|  1097.  1195.*] 

2.  Evidence  (I  474%*)— OnnioNB— BuBraci 

or  EXPEBT  TESmiOHT. 

In  an  acUoD  by  a  person  who  contracted  to 
paint  defendant's  steel  water  tower  for  injuries 
caused  by  the  breaking  of  an  iron  rod  on  which 
he  was  standing,  whether  such  rod  was  placed 
there  to  steady  the  water  pipes  or  to  stand  on 
was  to  be  detonnined  from  the  physical  facts 
and  not  &om  the  opinions  of  otaer  painters. 

[Ed.  Note.— For  other  cases,  see  Bvldencflu 
Cent  Dig.  H  2220-2233;  Dec.  Dig.  |  474%.^ 

3.  Neouoenck  a  67*)— CoNomoir  or  Bdxld- 

IN08  AND  OTHEB  STBIIOTOBBa— ASStTHFT^K 

or  Risk. 

Where  a  painter  contrail  to  paint  de- 
fendant's steel  water  tower  as  an  expert  in  per- 
ilous work  of  that  sort  and  went  over  the  struc- 
ture and  looked  over  it  before  so  undertaking 
it,  he  was  bound  to  determine  for  bimopl'  wheth- 
er iron  rods  five-eighths  of  an  inch  in  ^meter 
used  to  brace  watw  i^pes  were  safe  to  stand  on. 

[Ed.  Note.— For  other  cases,  see  Ne^igence, 
Cent  Dig.  H  80.  91;  Dea  Dig.  |  67.*] 

ApSieBl  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Second  Division. 

Action  by  C.  W.  Gossett  against  the  Ken- 
tucky Wagon  MaDufactoring  Company.  From 
a  Judgment  dismissing  the  petition,  plaintiff 
appeals.  Affirmed. 

M.  A.,  D.  A.  &  J.  G.  Sachs  and  CDoherty 

6  Tonta,  all  of  Looisville,  for  appellant 
Helm  &  Helm,  ot  LonisvlUe^  for  appellee. 

HOBSON,  a  J.  one  facts  of  this  case  are 
fally  set  ont  in  the  opinion  delivered  on  the 
former  appesL  See  Ky.  Wagon  Mfg.  Co.  v. 
Gossett,  142  Ky.  842, 186  a  W.  394.  On  that 
aiveal  it  vras  held  that  nnd^  the  evidence 
the  court  should  lave  peremptorily  Instmct- 
ed  the  jnry  to  find  for  the  dtfendant^  and  the 
Jndgmoit  was  reversed  tot  the  failure  of  the 
court  to  BO  Instruct  the  Jury.  On  the  return 
of  the  case  to  the  circuit  conr^  it  was  tried 
again,  and  at  the  condnsion  of  the  plains 
tiff's  evidoice  the  circuit  conrt  Instructed  the 
Jury  peremptorily  to  find  for  the  defendant 
The  plaintiff's  petition  having  been  dlsmisB- 
ed,  he  appeals. 

[11  When  the  case  was  here  beftwe^  ft  was 
exhanstivdy  considered  by  the  whole  court 
The  (H»inion  then  ddlvered  is  the  law  of  the 
caa^  and  is  binding  no  less  on  this  court 
than  on  the  circuit  court  unless  the  proof 
on  tiie  second  trial  was  subetanttally  differ^ 
ent  from  that  on  the  first  trlaL  It  Is  Inaist- 


*Fer  otber  ewm  see  same  topic  and  section  NUHB&R  In  Dec.  Dig.  A  Am.  Dig.  Key-No.  Series  a  Bep'r  Indesea 
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eH  tbat  on  the  second  trial  the  plalntifF 
proved  by  seTeral  eipert  witnesses  that  the 
rod  on  which  the  plaintiff  stepped  was  put 
there  for  that  purpose,  and  would  necessari- 
ly be  used  by  one  In  painting  the  structure; 
also,  that  It  Is  incumbent  on  the  owners  of 
such  structures  to  have  them  Inspected  at 
certain  intervals  of  time,  and  that  ai^tellee 
had  failed  to  do  this. 

[2]  Aa  to  the  first  of  these  positions,  the 
contention  is  not  new,  for  the  same  thing 
was  pressed  upon  our  attention  on  the  former 
appeal.  It  Is  true  the  witnesses  referred  to 
as  experts  were  not  Introduced  on  that  trial ; 
but  there  was  other  testimony  which  was 
relied  on  to  establish  the  tact  It  is  mani- 
fest that  the  rods  were  put  in  to  prevent  the 
pipe  from  buckling  and  leaking  at  the  Joints. 
They  were  not  put  there  for  a  man  to  stand 
on,  and  appellant  admits  himself  that  the 
rods  were  placed  there  to  steady  the  pipe ; 
for  anybody  could  see  this,  and  anybody 
would  know  that  an  Iron  rod  of  that  size  was 
not  Intended  for  people  to  stand  on.  The 
guy  rods  were  only  at  points  24  and  48  ftet 
from  the  ground  What  they  were  placed 
there  for,  and  for  what  purposes  they  might 
be  used,  must  be  determined  from  the  physi- 
cal facts  and  not  from  the  oji^on  of  other 
palntm  Introduced  by  appellant  as  experts 
on  Qie  question. 

[S]  The  proof  on  the  second  trial  as  to  the 
structure  not  having  been  painted  or  Inspect- 
ed Is  practlcally  tiie  same  as  at  the  first  trlaL 
The  fundamental  dlfflcnlty  of  appdlant^  case 
Is  tliat  he  ondertock  to  paint  Qie  structure 
as  an  expwt  In  petUons  work  of  this  sort 
He  wait  over  the  structnie  and  looked  at  It 
before  he  undsrbK^  tte  work,  and  It  was 
incumbent  on  Um  to  know  that  Uuse  little 
rod!  were  aafle  tm  that  purpose  before  pmab- 
lag  hSm  weltfit  upon  tbun.  If  upon  a  aeoond 
appeal  Qie  judgment  of  the  boort  on  the 
first  amwal  was  disregarded  for  audi  sUi^t 
variation  In  the  testtmony  as  we  have  l^re, 
litigation  would  be  Intomlnable^  and  the 
circuit  Judges  could  not  know  how  to  die- 
pose  of  the  business  before  them.  The  snb- 
stanoe  of  the  plaintUTs  case  on  this  appeal 
la  the  same  as  It  was  on  0ie  fbnner  appeal, 
and  the  same  line  of  argument  which  Is  made 
on  this  appeal  was  pressed  upon  db  thai. 

Judgment  afflnned. 


JEFFEBSON  et  aL  v.  CALLAHAN  et  aL 

(Court  of  Appsals  of  Kentucky.   Maxeb  20; 
1913.) 

1.  EaSEHSHTS  3  56*)  —  PBBSGBIFTIOir  —  Bm- 
DBN  OF  PbOOS^PEBICISBXVK  CHARACIXa  OF 

Use. 

Where  the  pablic  baa  used  for  15  yean  or 
more  a  road  wiutout  lilndrance,  and  apparently 
as  of  right,  tke  owner  has  the  burden  of  show- 
ing that  the  nse  was  permiauve. 

[Ed.  Note.— For  other  caaee,  tee  Easements, 
Cent  Dig.  n  77,  78.  88-08 :  Dec.  Dig.  %  Se.*] 


%  Easements  d  8*)— Bioht  or  Wat— Fn- 
iQssiVB  Usa. 

Where  the  use  of  a  way  is  permleslve,  do 

preacriptiTe  right  to  It  Is  acquired,  althou^  it 
may  have  been  used  by  the  pablic  for  16  years 
or  more. 

[Ed.  Note.— For  other  case%  aee  Eaacmenti^ 
Cent  Dig.  IS  2S,  24.  27-^TDec.  Dig.  i  &•] 

3.  EABuanrs  (S  36*)— Suitzoxkhct  or  Evi- 

DBNCS— PEBHISSIVa  XJOt. 

Evidence  in  an  action  to  enjoin  the  dosfiig 
of  a  road,  which  plaintUEs  claimed  by  preaeiip- 
tion,  keld  sufficient  to  dutw  Oat  thdr  use  of  the 
road  was  permiisiTe. 

[Ed.  Note.— For  other  cases,  see  Basements, 
Cent  Dig.  11  77,  78,  8»^-D^  Dig.  |  36.*] 

Appeal  from  Circuit  Court,  Jefferson 
County,  Chancery  Branch,  Second  Division. 

Action  by  Kathleen  H.  Jefferson  and 
others  against  Mary  C  Oallahan  and  others. 
Judgment  for  defendant^  and  lOalntUb  ap- 
peal Affirmed 

Humi^irey,  Uddletott  ft  Humphrey,  of 
Louisville,  Ky^  for  appelUmts.  Sam.  & 
BUti  and  Kohn,  Bingham,  Bkias  ft  Spindle, 
all  of  LonlBvUle,  for  apptflees. 

H0B80N,  a  3.  Appellants  bron^  tbla 
suit  In  tJie  Jeffwscm  drcnlt  court  agslaat  ap- 
pellees to  enjoin  than  from  closing  a  road 
wbidi  thw  claimed  1^  prescription,  and,  tiie 
drcnlt  court  havli^  dtemlssed  th^  petttlon, 
they  seek  on  this  appeal  to  reverse  the  Judg- 
ment 

The  facta  of  tlie  ease  are  uiese:  About 
the  year  1876  a  narrow-gauge  railroad  was 
bollt  from  LonlsvlUe  to  Prospect,  Ky.,  wUcb 
ran  through  the  farm  of  James  Callahan, 
eonalstlng  of  about  800  acres,  4  or  S  mUes 
east  of  Louisville.  The  farm  lay  In  pert  in 
the  Ohio  river  bottom,  and  in  part  extended 
out  on  the  hills.  The  railroad  was  built  near 
the  foot  of  the  hilts  and  a  station  was  estab- 
lished, known  as  Callahan's  Station,  on  the 
Cailahan  &rm  near  the  road  leading  from 
hlB  house  oat  to  the  tumi^e  or  river  road. 
TUB  station,  b^ng  within  Callahan's  turn, 
wmM  used  mainly  by  Callahan  and  Ids  ten- 
ants, and  persons  going  to  or  from  tb^ 
housee.  The  trains  regularly  stopped  at  Cal- 
lahan's Station,  and  vdiides  met  the  trains 
there;  Callahan  opened  a  road  known  as  the 
Mocking  Bird  Valley  road,  whidi  crossed 
the  railroad  876  feet  west  of  Callahan's  Sta- 
tion. This  road  was  opened  on  his  farm  to 
lead  to  a  tenant'a  boose^  and  for  the  use  of 
the  farm.  Thus  things  stood  until  about  tbe 
year  1899,  when  Callahan  sold  to  one  Gil- 
mour  the  property  which  is  now  owned  by 
Jefferson.  Gllmour  In  the  deed  from  Calla- 
han was  glvm  the  right  to  use  the  Callalian 
road  leading  from  his  house  out  to  the  turn- 
pike. When  Gllmour  bought,  a  road  bad 
been  made  leading  from  the  station  along 
the  line  of  the  railroad  down  to  the  Mocking 
Bird  Yalley  road,  and  he  from  the  time  he 
bought  the  property  In  1880  used  thla  road 
when  he  needed  It    The  Jcfferwms,  aftei 
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they  bought  from  Gllmour,  continued  to  use 
it  until  it  was  closecl  by  the  Oallahans,  when 
this  suit  followed.  About  Are  years  ago  the 
county  made  the  road  known  as  the  MocUng 
Bird  Valley  road  a  county  highway,  from 
the  river  road  to  the  Brownsboro  pike,  and, 
after  tUa  was  done,  the  electric  railway, 
which  had  become  the  owner  of  the  narrow- 
gauge  railroad,  moTed  the  station  from  its 
old  position  on  the  Callahan  road,  376  feet 
west  to  the  Mocking  Bird  Valley  road,  so 
that  the  station  would  be  on  the  public  high- 
way, and,  since  this  has  been  done,  Jefferson 
needs  the  road  running  from  the  old  station 
to  the  Mocking  Bird  Valley  road  to  get  to 
and  from  the  station  in,  a  vehicle.  The  sit- 
uation Is  shown  on  the  accompanying  map 
which  we  take  from  appellant's  brief: 


has  used  for  15  years  or  more  a  road  with- 
out let  or  hindrance,  and  apparently  as  a 
right,  the  burden  of  proof  is  upon  the  prop- 
erty owner  to  show  that  the  use  was  permis- 
sive ;  bnt  we  hare  also  steadily  held  that, 
where  the  use  was  permissive,  no  prescrlptlTe 
right  to  It  is  acquired,  although  it  may  have 
been  used  15  years  or  morfe  by  the  public. 
Conyers  v.  Scott,  94  Ky.  123,  21  S.  W.  6S0. 
14  Ky.  Law  Bep.  784 ;  Downing  v.  Benedict, 
147  Ky.  8, 143  S.  W.  756;  Cahll)  v.  Mangold, 
151  Ky.  156,  151  S.  W.  373;  Drlsklll  v.  More- 
head.  147  Ky.  107, 143  S.  W.  758 ;  Flghtraast- 
er  V.  Taylor,  147  Ky.  469,  144  S.  W.  381. 

[3]  We  have  read  the  record  with  great 
care,  and  reach  the  conclusion  that  the  chan- 
cellor's judgment  la  supported  by  the  weight 
of  the  eridence    The  great  weli^t  of  the 
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[It  2]  As  will  be  seen,  the  road  In  contro- 
versy Is  376  fe^  long.  Jetterson  can  go  from 
tli«  station  by  going  down  the  Mocking  Bird 
Vall^  road  to  the  river  road,  and  then  up 
tlie  river  road  376  feet  to  the  Iron  gate  and 
tben  np  the  Gallahan  road  to  Us  house;  he 
taaving  a  right  to  the  Oallahan  road  under 
bis  deed.  But  this  makes  bbn  go  a  half  mile 
out  of  Us  way,  as  it  is  1800  feet  from  the 
car  line  to  tha  river  road.  We  have  held  in 
a  number  of  cases  that  wliere  tiia  public 


0  Grouno/, 


evidence  la  to  tbe  dfect  that  this  road  lead- 
ing from  the  Callahan  road  to  the  Mocking 
Bird  Valley  road  was  opened  by  the  Gal  la- 
bans  for  farm  purposes,  and  that  its  use  by 
the  public  was  pur^  permissive  At  ftn 
time  tbe  road  was  openeA  the  Wn^iHng  Bird 
Vall^  road  was  also  a  mere  fttrm  road  of 
the  Callahans.  The  road  crossed  a  cre^  and 
the  bridge  occasionally  wa^bed  out  At  one 
time  it  ranalned  out  nearly  two  years.  Tim 
bridge  was  replaced  Ity  the  Callahans  for 
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the  convenience  of  the  farm.  The  road  was 
used  primarily  only  by  the  GaUahans  and 
their  tenants  for  many  yean,  and  we  do  not 
think  that  th^  was  any  adrerse  nse  of  the 
road,  by  any  one  certainly  prevloos  to  the 
UUmonr  purchase.  Less  than  IS  years  has 
claimed  since  that,  and  under  all  the  facts 
we  cannot  disturb  the  Chancellor's  finding. 

There  was  sudi  slight  nse  by  the  pabllc  of 
the  road  In  dispute  prertous  to  180D  that  It 
may  toy  reasonably  be  concluded  that  the 
use  was  pennlBstr&  The  £act  la  there  was 
Uttle  or  no  reason  for  the  pnblic  to  nse  this 
road  until  the  Mocking  Bird  Vall^  road  was 
made  a  county  highway,  and  the  station  was 
moved  from  Its  old  position  to  county 
road.  Jeffmon  blnueU  hod  Uttle  use  for  it 
until  then-  This  all  occurred  within  the  last 
five  or  six  years.  He  has  a  statiui  called 
GUmour,  which  is  only  some  200  feet  trom 
his  hous&  Bat  he  can  only  reach  that  sta- 
tion OS  fbo^  as  the  hill  Is  rerj  atBep,  and 
this  controrersy  Is  due  entirely  to  Om  change 
Of  conditions  brought  atwut  in  the  last  five 
or  six  years. 

Judgment  affirmed. 


BOONE  et  aL  t.  GOa 

(Goort  of  i4>peala  of  Kentoi^.    March  28, 
1913.) 

1.  Pbauds,  Statdtk  or  (I  120*>— I^w  Oot- 

EBNINQ. 

The  enforceability  In  this  state  of  an  oral 
lease  of  land  In  another  state  la  determined  by 
the  law  of  this  state,  since  the  statute  of  fraads 
relates  to  the  remedy  or  mode  of  procedure,  and 
not  to  the  validity  of  the  contract 

[Ed.  Note.— For  other  cases,  see  Franda,  Stat- 
ute of,  C6nt  Dig.  {  268;  Dea  Dig.  |  120.*] 

2.  Frauds,  Statdis  ofA  160*>— PLXADzira— 

BAISIirO  DBRirBB  BT  DKICUBBXB. 

In  an  action  on  a  contract,  required  to  be 
in  writing  by  the  statute  of  frauds,  where  the 

Setition  does  not  allege  that  It  is  In  writing,  the 
ef^Dse  of      statute  of  fraads  may  be  ivesent- 
ed  by  demurrer. 

(Ed.  Note^For  etber  cases,  see  BVands,  Sut- 
ute  of.  Cent  D4g.  ff  86(M62;  Dec  Dig.  S 
150.*] 

8.  FBAUDS,  STATDTB  of  (I  45*)— AOBEEUBNTS 

Not  to  be  Pebfobheb  Within  One  Yeab. 
An  oral  lease  of  land  for  one  year,  to  copi- 
mence  at  a  fatnre  date,  is  void  under  the  statute 
of  fraads  (Ky.  St.  {  470,  snbaea  T),  providing 
that  no  action  shall  be  brought  upon  any  oral 
agreement  not  to  be  performed  wiUiin  one  year 
from  the  making  thereof. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of.  Cent.  Dig.  U  67,  68,  70,  71;  Dec.  Dig. 

4.  Fbacds,  Statitib  of  d  125*)— Opbbation 
AND  Effect— Bxpendiiubbs  xh  Bbijancb 

on  CONTBACT. 

"Wbere  plalntllEk,  in  reliance  on  an  oral 
lease  of  land  In  anouer  state,  to  commenee  at 
a  future  date,  expended  money  and  austalned 
loss  in  moving  to  such  state,  they  could  not. 
upon  defendant's  refusal  to  carry  out  the  lease, 
recover  such  expenditures  and  losses  from  him. 
in  view  of  Ky.  St  |  470,  subsec.  7,  providing 
that  no  action  shall  be  brought  to  charge  any 
person  upon  any  oral  agreement  not  to  be  per- 


formed within  one  year  ftom  the  ^nafcing  there* 
of,  since  to  permit  such  recovery  would  consti- 
tute, in  effect  an  enforcement  of  a  T<^d  contract 
[Ed.  Note.— For  other  cases,  see  EVanda,  Sut- 
ute  of.  Cent  Dig.  ||  276-377^;  DeeTbig.  | 
12B.*] 

6.  Fbattds,  Statute  or  (i  138*)— OmaTiov 

AND  BFFECT—EXFBimiTUBBI  XH  BBUUCS 
Off  CONTBACT. 

Where  a  party  to  an  oral  ctHitnct  vcdd 
under  the  statute  of  frauds,  in  reliance  ttieieon. 
performs  services  or  makes  expenditures  from 
which  the  other  party  derives  a  benefit,  the 
party  benefited  is  liable  to  pay  for  such  services 
or  expraditores  nptn  an  implied  piMnise  ta 
relmbarss  the  other  party  therefor. 

[Bd.  Note.-^Fw  other  cases,  see  Vtands.  Stat- 
ute of.  Cent  Dig.  H  827-^;  Dec.  Dig.  1 138.*J 

Appeal  from  Circuit  Court,  Monroe  County. 

Action  by  W.  H.  Boone  and  anothw  against 
J.  F.  Coe.  From  a  Judgm^t  sustaining  a 
demnrrer  to  the  petition  and  dlsuit awing  the 
petition,  plaintlfCs  appeal  Affirmed. 

Allm  Sandldge,  of  Glasgow,  Sherman 
Spear,  of  TonnikliuvUle,  and  Porta  &  Sand- 
ldge, of  Glasgow,  for  anft^nta.  Balrd  & 
Blchardson,  of  GlasSow,  for  ajftftHle^. 

CLAT,  C.  PlalntUCs,  W.  H.  Boone  and  J. 
T.  Coe,  brought  this  actl<m  against  defend- 
ant J-  F.  Coe,  to  recover  certain  damages, 
alleged  to  have  resulted  from  defendant's 
breach  of  a  parol  contract  of  lease  for  one 
year  to  commence  at  a  future  date.  It  ap- 
pears from  the  petition  that  the  defendant 
was  the  owner  of  a  large  and  valuable  farm 
in  Ford  county,  Tex.  Plalntllfs  were  farm- 
ers, and  were  living  with  their  families  In 
Monroe  county,  Ky.  In  the  fall  of  1909  de- 
fendant made  a  verbal  contract  with  plain- 
tiffs, whereby  he  rented  to  them  his  farm  in 
Texas  for  a  period  of  12  months,  to  com- 
mence from  the  date  of  plaintiffs'  arrival  at 
defendants  farm.  Defendant  agreed  that  if 
plaintiffs  would  leave  thdr  said  homes  and 
businesses  In  Kentucky,  and  with  tneir  fam- 
ilies, horses,  and  wagons,  move  to  defend- 
ant's farm  in  Texas,  and  talte  charge  of, 
manage,  and  calttvate  same  In  wheat,  com, 
and  cotton  for  the  12  months  next  following 
plaintiffs'  arrival  at  said  farm,  the  defend- 
ant would  hare  a  dwelling  completed  on  said 
farm  and  ready  for  occupancy  mwn  their 
arrival,  which  dwelling  plaintiffs  would  oc- 
cupy as  a  residence  during  the  period  of  said 
tenancy.  Defendant  also  agreed  that  he 
would  furnish  necessary  material  at  a  con- 
venient place  on  said  form  out  of  which  to 
erect  a  good  and  commooious  stock  and 
grain  barn,  to  be  used  by  plaintiffs.  The  pe- 
tition further  alleges  that  plaintiffs  were  to 
cultivats  certain  portions  of  the  fiirm.  and 
were  to  rec^ve  certain  portions  of  the  crops 
raised,  end  that  plaintiffs,  in  conformity 
with  their  said  agreement  did  move  from 
Kentucky  to  the  fsrm  in  Texas,  and  carried 
with  them  their  families,  wagona,  horses, 
and  camping  outfit,  and  in  going  to  Texas 
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they  traveled  for  a  period  of  BS  days.  It  Is  i 
also  charged  that  defendant  broke  his  con-  { 
tract,  In  that  he  failed  to  have  ready  and 
completed  on  the  farm  a  dwelling  house  In 
which  plaintiffs  and  their  families  could 
move,  and  also  failed  to  fumlsh  the  neces- 
sary material  for  the  erection  of  a  suitable 
barn;  that  on  December  6th  defendant  re- 
fused to  permit  plaintiffs  to  occupy  the  house 
and  premises,  and  failed  and  refused  to  per- 
mit them  to  culdvate  the  land  or  any  part 

thereof ;  that  on  the  day  of  December, 

1909,  they  started  for  their  home  in  Ken- 
to^y,  and  arrived  there  after  traveling  for 
a  period  of  4  days.  It  is  charged  that  plain- 
tUfs  spent  in  going  to  Texas,  in  cash,  the 
sum  of  $190;  that  the  loss  of  time  to  plain- 
tUfa  and  their  teams  in  maUng  the  trip  to 
Texas  was  reasonably  worth  $8  a  day  for  a 
period  of  65  dayi^  or  the  sum  of  f440 ;  that 
the  loss  of  time  to  tbem  and  tb^  teams 
during  the  period  they  remained  in  Texas 
was  98  a  day  for  22  days,  or  $176;  that  ttaey 
paid  oat  in  actual  cash  for  transportation 
for  themsdves,  famtUes.  and  teams  from 
Texas  to  Kentacky  the  mm  of  f211.80;  that 
the  IwB  of  time  to  them  and  their  teams  in 
makli^  the  lastnamed  tirip  was  reascmably 
worth  tiie  snm  of  $100;  that  In  abandoning 
and  glTlng  np  their  fatmies  and  bustnessea  In 
Kentucky  Oiey  had  bera  damaged  in  the  snm 
of  91B0,  making  a  total  damage  of  $1,887.80^ 
for  which  judgment  was  asked.  Defendant's 
demurrer  to  the  petition  was  snabdned  and 
the  petition  dismissed.  PlalntUfs  appeaL 

[1 , 2]  Under  rule  In  force  In  this  state 
the  statute  of  frauds  relates  to  the  remedy  or 
mode  of  procedure,  and  not  to  the  Talidtty 
of  the  contract  Though  the  land  Is  located 
In  Texas,  the  parol  contract  of  lease  was 
made  here,  and  here  It  la  sought  to  enforce 
it.  If  unenforceable  under  oar  statute.  It 
cannot  be  enforced  here.  Kleeman  ft  Oo,  t. 
Collins,  9  Bush,  460.  If  the  statute  requires 
the  contract  to  be  in  writing,  and  the  peti- 
tion does  not  allege  It  to  be  in  writing,  de- 
fense may  be  presented  by  demnrrer.  Bull 
V.  McCrea,  8  B.  Men.  423:  Smith  v.  Pah,  15 
B.  Mon.  446;  Smith  v.  Theobald,  86  Ky.  141, 
6  S.  W.  394,  9  Ky.  Law  Bep.  449. 

[3]  The  statute  of  frauds  (section  470,  snb- 
secs.  6  and  7,  Kentucky  Statutes)  provides  as 
follows:  **No  action  shall  be  brought  to 
charge  any  person:  6.  Upon  any  contract 
for  the  sale  of  real  estate,  or  any  lease 
thereof,  for  longer  term  than  oqe  year;  nor 
7.  Upon  any  agreement  which  is  not  to  be 
Iierformed  within  one  year  from  the  making 
thereof,  unless  the  promise,  contract,  agree- 
ment, r^resentatlon,  assurance,  or  ratifica- 
tion, or  some  memorandum  or  note  thereof, 
be  in  writing,  and  signed  by  the  party  to  be 
charged  therewith,  or  by  his  authorized 
agoit;  but  the  consideration  need  not  be 
expressed  in  the  writing;  It  may  be  proved 
when  necessary,  or  disproved  by  parol  or 
other  evidence."  A  parol  lease  of  land  for  i 


one  year,  to  commence  at  a  future  date^  la 
within  the  statute.  Greenwood  v.  Strother, 
01  Ky.  482, 16  S.  W.  138,  13  Ky.  Law  Bep.  33. 

[4i  The  question  sharply  presented  Is: 
May  plaintiffs  recover  for  expenses  Incurred 
and  time  lost  on  the  faith  of  a  contract  that 
Is  unenforceable  under  the  statute  of  frauds? 

In  the  case  of  Hurley  v.  Woodsldes,  54  S. 
W.  8,  21  Ky.  Law  Bep.  1073,  Woodsldes  made 
a  parol  lease  with  Hurley  for  25  acres  of 
timber  land  for  a  period  of  five  years.  Un- 
der the  contract  hurley  was  to  clear  five 
acres  of  the  land  in  the  winter  of  1897  and 
1898,  ten  acres  in  the  winter  of  1898  and 
1S90,  and  ten  acres  In  the  winter  of  1899  and 
1900,  and  was  to  have  free  use  of  the  land 
so  cleared  up  for  three  years  thereafter. 
Woodddes  agreed  to  erect  a  dwelling  house, 
smoke  hous^  kltchm,  and  staUe  on  the  leas* 
ed  premlaea  for  Horley's  ocea^asicy,  and  was , 
to  furnish  a  team  of  oxen  with  which  to  * 
break  vp  the  land  as  soon  as  It  was  cleared. 
He  was  also  to  remove  the  logs  lying  upon 
the  land  at  (he  ttane  of  the  lease,  and  to 
erect  a  tobacco  bam  for  Hunt's  use.  Mtwe- 
oTor,  It  was  a  part  of  the  agreemrait  that 
the  contract  was  to  be  put  In  writing.  Be- 
lying upon  Woodsldes'  promise  to  do  so,  Hnr- 
ley  moved  his  personal  effects  Into  an  old 
house  located  upon  the  land,  irtiidi  he  was 
to  occiq^  until  the  new  house  was  finished, 
and  gave  up  the  prendses  prerlonaly  occupied 
by  him.  After  sncfa  removal  Woodddes  de- 
nied that  he  had  agreed  to  famlsb  the  cattle 
to  break  np  the  land  or  to  remove  the  Ii^  or 
to  orect  a  tobacco  bam,  and  refused  to  sign  a 
contract  embracing  Qiese  stipulatlona.  This 
r^osal  necessitated  Hurley's  abandonmeit  of 
the  leased  premises.  Alleging  that  as  a  re> 
salt  of  Woodsldes'  fkllnre  to  carry  oat  the 
contract  he  had  been  damaged  In  the  sum  of 
$100,  tiie  cost  ot  removing  his  effOcts,  $50  for 
time  lost  In  hunting  up  another  place,  $200 
In  prospectlTe  profits  which  he  would  have 
realized  by  reason  of  his  bai^n,  and  $800 
by  reason  of  having  been  induced  to  surren- 
der the  premises  formerly  occupied  by  him. 
Hurley  brought  suit  against  Woodsldes  to  re- 
cover the  aforesaid  Item  of  damages,  aggre- 
gating the  sum  of  $650.  The  trial  court  sus- 
tained a  demnrrer  to  the  petition,  and  the 
petition  was  dismissed.  On  appeal  here  the 
Judgment  was  affirmed.  After  setting  out 
the  statute  of  frauds,  the  court  said:  "Un- 
der this  provision  of  the  statute  the  allied 
verbal  contract  was  not  binding  or  enforce- 
able upon  the  parties  thereto,  for  the  reason 
that  it  was  a  contract  for  the  lease  of  real 
estate  for  a  longer  term  than  one  year  from 
the  making  thereof;  and,  as  the  contract  it- 
self was  not  enforceable  between  the  parties, 
no  action  for  damages  for  refnsing  to  exe- 
cute it  or  to  reduce  it  to  writing  can  be  main- 
tained, as  'It  would  leave  but  little,  if  any- 
thing, of  the  statute  of  frauds  to  bold  that  a 
party  might  be  mulcted  In  damages  for  refos- 
I  ing  to  execute  In  writing  a  verbal  agreement 
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whldi,  unless  in  writing,  Is  InvaUd  under  tbe 
statute  of  frauds.'  Chase  t.  Fltz,  132  Mass. 
361 ;  Lawr^ice     Chase,  S4  Me.  196.** 

In  the  case  of  Bnnnle;  et  al.  t.  Broyles, 
68  8.  W.  884,  22  Ey.  Law  Bep.  830,  It  was 
held  that  a  tenant  with  a  jfoxoi  agreem^t 
for  a  lease  for  another  year,  which  was  with- 
in the  statute  of  frauds,  could  not  recover  as 
damages  for  breach  of  the  contract  tbe  loss 
sustained  by  him  In  making  preparations  for 
raising  a  crop. 

In  the  case  of  King  v.  Cheatham,  104  S. 
W.  751,  31  Ky.  Law  Rep.  1176,  King  sued 
upon  a  writing  signed  by  himself  alone.  In 
which  be  bound  liimself  to  buy  from  Cheat- 
ham certain  trees  standing  on  her  land,  to  be 
severed  In  the  future.  It  appears  that  he  cut 
some  263  trees  from  the  land  before  he  was 
ousted.  Be  asked  damages  for  his  labor  and 
profit  There  was  a  Judgment  below  for  de- 
fendant On  aiveal  the  judgment  was  af- 
firmed.  In  discussing  the  validity  of  the  con- 
tract and  the  right  of  plaintiff  to  recover 
damages  thereon,  the  court  said:  "The  stat- 
ute merely  withholds  a  right  of  action  upon 
them  as  against  the  party  who  has  not  sign- 
ed them  The  proliibltion  of  the  statute 
must  reach  the  spirit  of  its  purpose.  As  a 
Buit  to  recover  damages  for  the  breach  of 
Budi  a  contract  would  be  an  indirect  enforce- 
ment, such  actions  are  held  to  be  within  the 
inhibition  of  the  statute.  McCampbell  t.  Mc- 
CampbeU,  S  Utt  92,  IS  Am.  Dec.  48;  Brum- 
ley  T.  Broylea,  68  8.  W.  984,  22  Ky.  Law  Bep. 
830.  Nor  does  part  performance  of  the  party 
signing  affect  the  matter.  Huntor  t.  Slmrall, 
6  Utt  62;  Hambell  t.  Hamilton,  8  Dana,  601; 
Montague  t.  Gamett,  8  Bush,  297;  Mannen 
T.  Bradberry,  81  Ky.  1^  4  Ky.  Law  Bep. 
951;  Gnves  County  Water  Co.  t.  ligon,  112 
Ky.  775,  06  S.  W.  725,  28  Ky.  Iaw  2149. 
Although  a  zecoT«y  of  sDrctaaae  money  paid 
on  such  contract  may  be  recovered  it  the 
party  not  bonnd  refused  to  execute  1^  that 
is  not  tn  any  soue  an  action  upm  the  con- 
tract, but  Is  for  monegr  had  and  rec^ved  fm 
which  the  consideration  has  failed,  and  for 
whldi  the  law  Impliea  a  promise  to  repay. 
But  nothbig  was  paid  by  appellant  as  con- 
sideration on  this  contract" 

The  aame  doctrine  Is  aiq;>Ued  In  tbe  case 
ot  Greoiwood  v.  Strotber,  supra.  Indeed,  it 
is  tlw  general  rule  that  damftges  cannot  be 
recovered  for  violation  of  a  contract  within 
Oie  statute  of  frauds,  ^bama  Mineral 
Land  Oo.  v.  Ackson,  121  Ala.  172,  26  South. 
709,  77  Abl  Bt  Rep.  46;  Dnnphy  v.  Ryan, 
U«  n.  8.  407,  6  Sup.  Gt  486,  29  L.  Ed.  703; 
BYaoklln  V.  Matoa  Gold  Mining  Co.,  158 
Fed.  »41,  86  a  a  A.  146,  IB  L.  B.  A.  (N.  8.) 
881,  14  Ann.  Cas.  802. 

[I]  To  this  general  rule  there  are  cwtain 
well-reoognized  exceptions.  Thus,  In  Speers 
V.  Sewell,  4  Bush,  239,  Mfles  v.  Myles,  6 
Bush.  237,  Usher  v.  Flood,  83  Ey.  662, 
Thomas  v.  Feese,  51  S.  W.  150,  21  Ky.  Law 
Rep.  206,  Story  v.  Story,  61  8.  W.  279,  22 
Ky.  Law  B^  1731,  Doty  v.  Dot7t  US  Ky. 


204,  80  8.  W.  803,  26  Ky.  Iaw  Bep.  63.  3 
L.  B.  A.  (N.  S.)  713,  4  Ann.  Cas.  1064.  and 
in  a  number  of  other  cases,  it  has  been  held 
that  where  services  tiave  been  rendered  dur- 
ing the  life  of  another,  on  the  promise  (bat 
the  person  rendering  the  service  should  re- 
ceive at  the  death  of  the  person  awed  a 
legacy,  and  tiie  contract  so  made  is  within 
tbe  statute  of  frauds,  a  reasonable  compen- 
sation may  be  recovered  for  the  eerrlces 
actually  rendered.  It  has  also  been  held 
that  the  vendee  of  land  under  a  parol  con- 
tract is  entitled  to  recover  any  i»ortlon  of 
the  purchase  money  he  may  have  paid,  and 
Is  also  entitled  to  compensation  for  improve- 
ments. Fox  V.  Longly,  1  A.  E.  Marsh.  388; 
McCracken  v.  Sanders,  4  Bibb,  511 ;  Grimes 
V.  Shrieve,  6  T.  B.  Mon.  657;  Dean  v.  Cas- 
siday,  88  Ky.  672,  U  S.  W.  601,  11  Ky.  Law 
H^.  liRS. 

And  under  a  contract  tor  personal  serv- 
ices within  the  statute  an  action  may  be 
maintained  on  a  quantum  meruit  Eleeman 
V.  GolUns,  9  Bush,  460;  Myera  v.  Eorb,  50  S. 
W.  1108,  21  Ey.  law  Bep.  163.  The  doc- 
trine of  these  cases  proceeds  upon  the  theory 
that  tbe  defendant  has  actually  received 
some  benefits  from  the  acts  of  part  per- 
formance; and  tbe  law  therefore  implies  a 
promise  to  pay.  In  29  Am.  ft  E^g.  E:ncy. 
836,  the  rule  is  thus  stated :  "Although  part 
performance  by  one  of  the  parties  to  a  con- 
tract within  the  statute  of  frauds  will  not,  at 
law,  entitle  such  party  to  recover  n^oa  the 
contract  Itself,  be  may  nevertheless  recover 
for  money  paid  by  him,  or  pr6[>erty  delivered, 
or  services  rendered  in  accordance  with  and 
upon  the  foith  of  the  contract  The  law  will 
raise  an  implied  promise  on  tbe  part  of  the 
other  jMuty  to  pay  for  what  has  beat  done 
Ui  tbe  way  ot  part  performance.  But  this 
right  of  recovery  is  not  absolute^  The  plain- 
tiff is  entitled  to  compensation  mly  under 
sucb  drcnmstances  as  would  warrant  a  re- 
covery In  case  there  was  no  express  con- 
tract; and  bence  It  must  appear  that  tbe  de- 
fendant baa  actually  rec^ved,  or  wUl  recdve. 
some  benefit  from  the  acts  of  part  perform- 
ance. It  is  Immaterial  that  the  plalntlfl 
may  have  suffered  a  loss  because  he  Is  un- 
able to  Mforce  bis  contract" 

In  Brown  on  Statute  of  Frauds,  |  llSa. 
tbe  rule  is  announced  In  tbe  foUowibg  lan- 
guage: "TbB  rule  tbat,  where  cms  person 
pays  money  or  performs  services  tor  another 
upon  a  contract  void  under  the  statute  of 
frauds,  he  Inay  recover  the  money  up<m  a 
count  fbr  money  paid,  or  recover  for  the 
services  upon  a  q:uantum  meruit,  applies  only 
to  cases  when  the  defendant  has  rec^ved 
and  holds  the  money  paid  or  the  benefit  of 
the  services  rendered.  It  does  not  aiWiy  to 
cases  of  money  paid  by  tbe  plalntlfl  to  a 
third  person  in  execution  of  a  Twbal  con- 
tract betwem  Oia  plalntlfl  and  d^lendant, 
BwA  as  by  the  statute  oC  frauds  must  be  la 
writing.'* 

ISie  foregoing  rule  Is  sqppotted  by  tlie  fol- 
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lowing  cases:  Klmmlna  t.  Oldham,  27  W. 
Ta.  266;  Emery  t.  Smith,  46  N.  H.  161; 
Marcy  t.  Marcy,  9  Allen  (Mass.)  8;  Pierce 
T.  Palne'B  Estate,  28  Vt  HambeU  v. 
Hamilton,  3  Dana,  501;  Montague  t.  Gar- 
nett,  8  Bosh,  297 :  Mannen  v.  Bradberry,  81 
Ey.  163,  4  Ey.  Law  Bep.  951. 

In  the  case  under  consideration  the  plain- 
tiffs merely  sustained  a  loss.  Defendant  re- 
ceived no  benefit  Had  he  received  a  bene- 
fit, the  law  would  Imply  an  obligation  to 
pay  therefor.  Having  received  no  benefit,  no 
obligation  to  pay  is  Implied.  The  statute 
says  that  the  contract  of  defendant  made 
with  plaintiffs  is  unenforceable.  Defendant 
therefore  had  the  1^1  right  to  decline  to 
carry  It  out  To  require  him  to  pay  plain- 
tiffs for  losses  and  expenses  Incurred  on  the 
faith  of  the  contract,"  without  any  benefit 
accruing  to  him,  would,  in  effect,  uphold  a 
contract  upon  which  the  statute  expressly 
declares  no  action  shall  be  brought  The 
statute  was  enacted  for  the  purpose  of  pre- 
venting frauds  and  {Krjurles.  That  it  is 
a  valuable  statute  is  shown  by  the  fact  that 
similar  statutes  are  In  force  In  practically 
all,  If  not  all,  of  the  states  of  the  Union.  Be- 
ing a  valuable  statute,  the  purpose  of  the 
lawmakers  In  Its  enactment  should  not  be 
defeated  by  permitting  recoveries  In  cases 
to  whidi  Its  provisions  were  Intended  to 
apply. 

The  contrary  rule  was  announced  by  this 
court  In  the  case  of  McDanlel  t.  Hntcherson, 
136  Ky.  412,  124  S.  W.  3S4.  There  the  plain- 
tiff lived  in  the  state  of  lUlnolB.  The  de- 
fendant owned  a  farm  in  Mercer  county,  Ky. 
The  defendant  agreed  with  plaintiff  that  if 
plaintiff  and  his  family  would  come  to  K^- 
tucky  and  live  with  defendant  the  defend- 
ant would  furnish  the  plaintiff  a  home  dur- 
ing defendant's  life,  and  upon  hla  death 
would  give  plaintiff  his  farm.  It  was  held 
that,  although  the  contract  was  within  the 
statute  of  frauds,  plalntUt  could  recover  his 
reasonable  expenses  in  moving  to  Kentucky, 
and  reasonable  compensation  for  loss  sus- 
tained In  giving  up  his  business  elsewhere. 
Upon  reconsideration  of  the  question  In- 
volved, we  conclude  that  the  doctrine  an- 
nounced In  that  case  Is  not  In  accord  with 
the  weight  of  authority,  and  should  be  no 
]<mger  adhered  to.  It  is  therefore  or^raled. 

Ju^mokt  affirmed. 


McELROT  V.  POPE. 

(Court  of  Appeals  of  Kentucky.    March  26, 
I,*™  1913.) 

SOBOOU  AHD  School  DierrBicrre  (9  66*)— Ao< 
QUismoH  OF  Pboperty— Retxbsior. 

A  deed  to  school  trustees,  authorized,  but 
not  required,  by  Geo.  St.  1873,  c.  18,  art  7,  { 
7,  to  obtain  title  in  fee  simple,  in  acquiring 
land  as  a  school  site,  being  fur  a  valuable  con- 
sideration, vests  an  absolute  title,  and  there  Is 


no  reversion  on  the  property  ceasing  to  be  used 

for  school  purposes,  there  being  no  provision 
therefor,  but  merely  a  grant  for  a  common 
school  ground,  to  remain  so  forever. 

[Ed.  Note.— P(ff  other  casesi  see  Schools  and 
School  Districts,  Gent  Dig.  ||  102-167;  Dea 
Dig.  f  65.*] 

Appeal  from  Circuit  Court,  Washington 

County. 

Action  by  Cecil  S.  McElroy  against  Charles 
Pope.  Judgment  for  defendant  Plaintiff 
appeals.  Affirmed. 

Ben  Spalding,  of  Lebanon,  for  appellant 
Jno.  A.  Pollu,  W.  F.  Grigsby,  and  T.  Soott 
Uayes,  all  of  Springfield,  for  appellee. 

HOBSOX,  C.  J.  The  board  of  education 
for  Washington  county  on  December  31, 1909, 
sold  and  conveyed  to  Charles  Pope  for  tbe 
consideration  of  $515'  three-fourths  of  an 
acre  of  land,  which  had  theretofore  been 
used  for  school  purposes,  In  district  No.  60. 
Cecil  S.  McElroy,  who  had  sold  the  land  to 
the  school  trustees,  brought  this  suit  against 
Charles  Poi>e  to  recover  it,  on  the  ground 
that,  when  It  ceased  to  be  used  for  school 
purposes,  It  reverted  to  him.  The  circuit 
court  dismissed  his  petition,  and  he  appeals. 

The  rights  of  the  parties  depend  upon  the 
constructlou  of  the  deed  made  by  McElroy 
to  the  school  trustees,  which  is  In  these  words: 
"I,  Cecil  S.  McElroy,  of  thp  county  of  Wash- 
iDgton  and  state  of  Kentucky,  do  hereby  sell 
and  deed  to  Thomas  Cregor,  J.  F.  Rinehart 
and  Thos.  O.  Wilson,  of  the  county  and  state 
aforesaid,  trustees  of  the  district  No.  60 
school  kept  at  the  schoolhouse  near  the  pres- 
ent resldenoe  of  Mr.  Isaac  H.  Fromao,  three- 
quarters  of  an  acre  of  land  off  of  the  east 
end  of  the  farm  on  which  I  now  live  for  a 
common  school  ground  for  the  district  In 
which  the  aforesaid  schoolhouse  la  situated. 
The  aforesaid  three-qnarters  at  an  acre  Is 
berets  sold  and  conv^ed  to  tbe  aforesaid 
tnutees  and  their  BucceaaorB  In  office  of  tms- 
tees  to  remain  In  common  sdiool  grounds 
forever  tor  the  communis  hereabout  and  Is 
bounded  on  the  west  by  tbe  aforesaid  farm 
off  of  which  it  baa  been  talwn  and  on  tbe 
•ontb  and  east  by  the  lands  of  G.  F.  Bcailey. 
and  on  the  north  by  tbe  farm  of  tbe  afore- 
said laaac  H.  Fronum.  Tbe  receipt  of  fifty* 
dollars  of  tbe  afmwsaid  Thomas  Cregor  for 
and  bi  conalderatlon  of  tbe  aald  school  gronnd 
Is  hereby  acknowledged.  Also  my  wife,  Fran- 
da  M.  McElroy,  having  signed  away  her  right 
of  dower  in  tlie  aforesaid  farm  at  pabllc 
sale  of  same  to  Harvey  Sweney  of  Lebanon 
on  tbe  15tb  day  of  October,  1863,  did  In  the 
same  act  relinquish  her  right  in  the  afbre- 
sald  lot  It  being  then  a  part  of  the  same. 
In  witness  whereof  we  hereunto  set  our  hands 
and  seals  this  3rd  day  of  March,  1864.  Cecil 
S.  McElroy.   Fannie  M.  McElroy." 

The  above  deed  was  not  acknowledged  or 
recorded,  but  the  property  had  been  held 
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under  It  since  It  was  made.  The  faUtire  of 
the  parties  to  acknowledge  the  deed  or  have 
It  recorded  does  not  affect  its  validity,  and 
is  not  material  in  the  determination  of  its 
effect;  for  the  rights  of  the  parties  must 
depend  upon  the  proper  construction  of  the 
Instrument  It  wlU  be  observed  that  there 
Is  no  provision  In  the  deed  that  the  property 
sliall  revert  to  the  grantors,  if  it  ceases  to 
be  used  as  a  common  school  ground,  and  that 
the  deed  is  made  in  consideration  of  $50 
paid  by  Thomas  Cregor.  We  have  held  in  a 
number  of  cases  that,  if  property  Is  donated 
to  a  certain  charity,  It  reverts  to  the  donor, 
when  the  charitable  use  to  which  it  is  dedi- 
cated ceases.  McDaniel  v.  Watson,  4  Bush, 
238;  Morrow  v.  Slaughter,  5  Bush,  331;  Trus- 
tees of  General  Assembly  v.  Alexander,  46 
S.  W.  503,  20  Ky.  Law  Rep.  891;  Taylor  v. 
Rogers,  130  Ky.  112, 112  S.  W.  1105.  But  we 
have  not  applied  the  same  rale  where  land 
was  conveyed  for  a  valuable  consideration, 
and  there  was  no  clause  in  the  deed  provid- 
ing for  a  reversion  to  the  grantor.  In  Car- 
poll  Crfhnty  Academy  v.  Gallatin  Academy 
Co.,  104  Ky.  621,  47  S.  W.  617,  20  Ky.  Law 
Bep.  ^4,  the  property  was  conveyed  for  a 
n<nniiial  eonsideratloB  upon  condition  that 
the  grantee  should  erect  thereon  snitable 
bnildli^  for  a  lilgh  school,  and  that  It  ^nld 
always  thereaftw  be  devoted  to  sdiool  par* 
poset^  wheUiCT  It  was  retained  by  defmdant 
or  passed  Into  other  hands.  The  grantors 
brought  a  suit  claiming  that  Uie  defendant 
had  abandoned  the  property  for  school  pnr- 
posea.  Refusing  a  recorar,  the  court  said: 
"It  is  a  rule  of  law  that  condltionB  snbse- 
Quent  are  not  ftivored  because  th^  tend  to 
destroy  estates ; '  and,  if  it  be  doubtful  wheth- 
er a  clause  in  a  deed  be  a  condition  or  a 
eoraiant,  courts  will  incline  to  the  latter 
construction." 

In  Fuqnay's  Heirs  t.  Trustees  of  Bopkin's 
Academy,  OS  S.  W.  814,  22  Ky.  Law  Rep.  744. 
the  deed  was  made  in  conslderatloD  of  the 
trustees  having  fixed  on  the  land  of  Puquay 
as  a  proper  place  for  erecting  the  building 
for  an  academy  as  a  permanent  site  for  it. 
After  many  years  his  heirs  brought  a  suit  to 
recover  the  property  on  the  ground  that  It 
had  ceased  to  be  used  for  the  purposes  for 
which  It  was  deeded.  Refusing  a  recovery, 
the  court  said:  "The  language  which  we 
have  quoted  does  not  indicate  that  ft  was  a 
donation.  The  consideration  for  the  convey- 
ance is  that  the  trustees  had  fixed  on  the 
land  of  the  grantor  as  a  permanent  site  for 
erecting  an  academy  building.  The  trustees 
of  the  academy  were  authorized  to  acquire 
real  estate  for  the  purpose  of  conducting  a 
school.  The  trustees  referred  to  were  not 
trastees  to  hold  property  for  the  benefit  of 
the  public,  hut  for  the  corporation.  In  con- 
sideration that  tbey  had  selected  a  site  for 
the  building  on  the  land  of  the  grantor,  he 
conveyed  it,  to  them  forever.   There  la  no 


condltlott  or  restriction  Imposed  by  the  terms 
of  the  deed.  The  title  to  the  land  vested  la 
the  trustees,  and  no  qualification  accom- 
panied the  conveyance  which  made  it  a  de- 
feasible fee.  Conditions  snbsequoit  are  not 
fovored  In  law,  and  are  strictly  construed 
because  they  tend  to  destroy  estates.  The 
words  "permanent  site"  were  not  used  in 
the  deed  with  the  view  of  compelling  the 
trustees  to  maintain  forever  a  building  and 
school  upon  the  property  conveyed,  but  were 
rather  descriptive  of  the  nature  of  the  use 
for  which  the  trustees  had  selected  the  land." 
In  the  subsequent  case  of  Murphy  v.  Hetz, 
86  S.  W.  1097,  27  Ky.  Law  Rep.  617,  where 
a  deed  read  practically  as  the  one  before  ns, 
except  that  the  deed  In  that  case  also  con- 
tained the  words  "and  for  no  other  purpose," 
refusing  a  recovery,  {he  court  said:  "^e 
deed  shows  that  the  grantor  was  not  a  donor 
of  a  charity.  If  he  had  been,  and  there  had 
been  a  failure  in  the  object  of  the  dtmatlon, 
the  iffoperty  would,  by  an  implied  tnut;  have 
reverted.  The  conveyance  waa  made  for  a 
valuable  consideration  and  for  a  preanmptlve 
commrasurable  consideration,  without  anj 
reserved  reversion." 

The  authorittea  in  other  states  are  to  the 
same  effect  In  Rawson  v.  Sdiool  District 
7  AUrai  (Mass.)  125,  83  Am  Dec;  670;  wliere 
the  land  was  granted  to  the  town  of  Cx- 
bridge^  "to  their  own  proper  use;  bm^t  and 
behoof  for  a  burying  place  forever,**  the 
town  had  sold  the  land  to  fibe  school  dts* 
trict  for  school  purposes,  and  t3ie  grantor 
sued  to  recover  it  Refusing  a  recovery,  the 
court  after  a  full  discussion  of  the  author- 
ities, said:  "In  the  light  of  these  prhi- 
clples  and  authorities,  we  cannot  Interpret 
the  words  in  the  deed  of  the  d^tedant's 
ancestor,  which  declare  that  the  premises 
were  conveyed  for  a  buryine  place  forever,' 
to  be  words  of  strict  condition.  Nor  can 
we  gather  from  them  that  they  were  so  in- 
tended by  the  grantor.  The  grant  was  not 
purely  voluntary.  It  was  only  partially 
so.  It  was  not  made  solely  In  consideration 
of  the  love  and  affection  which  the  grantor 
bore  towards  the  grantees,  but  also  for 
divers  other  valuable  considerations  me  mov- 
ing hereunto.'  •  •  •  Language  so  equiv- 
ocal cannot  be  construed  as  a  condition  sub- 
sequent without  disregarding  that  cardinal 
principle  of  real  property  already  referred 
to,  that  conditions  subsequent  which  defeat 
an  estate  are  not  favored  or  raised  by  Infer- 
ence or  Implication.**  In  Greene  v.  O'Con- 
nor, 18  R,  I.  56,  25  Atl.  692,  19  L.  R.  A.  264, 
the  deed  was  made  upon  the  condition  that 
"the  strip  of  land  shall  be  forev^  kept 
open  and  used  as  a  public  highway  and 
for  no  other  purpose."  Holding  this  to  be 
a  covenant,  and  that  the  grantor  was  not 
entitled  to  recover  the  land,  when  not  used 
as  a  public  highway,  the  court  said:  "The 
clause  In  question  Is  merelr  a  deciaratlfni  at 
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the  purpose  for  wbicbtbe  land  conveyed  was 
to  be  used  and  Improved,  to  wit,  as  a  public 
highway.  It  contains  no  language  which 
imports  that  the  grant  shall  be  void  in  case 
the  purpose  for  which  the  land  Is  conveyed 
is  not  carried  out,  nor  does  it  reserre  to  the 
grantors  and  their  heirs  the  right,  In  that 
event,  to  re-enter  on  the  land,  and  resume 
possession  of  it  as  of  their  former  estate. 
Moreorer,  the  purpose  is  in  its  nature  gen- 
eral and  public,  and  not  one  inuring  special- 
ly to  the  benefit  of  the  grantora.  Such  a  dec- 
laration does  not  create  an  estate  on  condi- 
tion, but  merely  Imposes  a  confidence  or 
trust  on  the  land,  or  raises  an  implied  agree- 
ment on  the  part  of  the  grantee  to  use  the 
land  for  the  purpose  specified."  In  Raley 
T.  Umatilla  County,  16  Or.  172,  13  Pac.  890, 
3  Am.  St  Rep.  142,  the  land  was  conveyed 
for  a  valuable  consideration  "for  the  special 
use  and  none  other  for  educational  pur- 
poses." It  was  held  that  the  grantors  could 
not  recover  the  land,  though  used  for  other 
purposes,  as  there  was  in  the  deed  no  pro- 
vision that  Its  nonuser  for  the  purposes  nam- 
ed would  defeat  the  title.  In  Faith  v. 
Bowles,  86  Md.  13,  87  Atl.  711,  63  Am.  St 
Rep.  489,  the  land  was  conveyed  for  a  val- 
uable consideration  "for  a  public  school- 
house."  It  was  held  that  the  property  did 
not  revest  In  the  grantor  on  the  abandon- 
ment of  its  use  for  school  purposes.  In 
Ecroyd  v.  CoggeshaU,  21  R  I.  1,  41  AtL  260, 
79  Am.  8t  Rep,  741,  the  deed  was  made  for 
a  valuable  consideration,  the  property  to  be 
used  for  a  city  hall;  there  being  no  provi- 
sion for  re-entry  or  forfeiture.  It  was  hdd 
that  the  title  of  the  city  was  not  divested 
bj  the  use  of  the  property  for  other  purpos- 
es. In- Huron  v.  Wilcox,  17  S.  D.  629,  98 
N.  W.  88,  106  Am.  St.  Rep^  788,  the'  deed 
was  made  for  a  valuable  consideration  re- 
citing that  the  land  was  granted  to  the  city 
"for  city  hall  purposes  only."  It  was  held 
that  the  dty  took  an  absolute  title. 

In  these  cases  and  in  the  notes  thereto  a 
number  of  other  opinions  are  collected;  The 
rule  there  announced  seems  to  as  reasonable 
and  sound.  The  law  favors  the  vesting  of 
estates.  The  grantor  makes  the  deed.  He 
chooses  his  own  language.  It  is  therefore 
Just  and  right  that  the  language  ot  the  deed 
should  be  construed  against  him ;  for.  If  he 
wishes  to  protect  himself  against  the  use 
of  the  property  for  other  purposes,  he  can  so 
declare  in  the  deed,  and,  when  he  fails  to 
do  this,  a  forfeiture  of  the  title  should  not 
be  declared  where  the  property  has  been  con- 
veyed for  a  valuable  consideration.  It  is 
true  that  previous  to  1888  the  school  trus- 
tees were  not  required  in  the  acquisition  of 
land  as  a  site  for  a  schoolhouse  to  obtain 
the  title  in  fee  simple,  but  under  the  general 
powers  conferred  upon  them  theretofore  by 
the  statute,  they  were  authorized  to  do  so. 
See  General  Statutes  1873,  c  18,  art  7,  f  7. 

Judgment  a^rmed. 


WOODS  et  aL  v.  DAVIS  et  aL 

(Court  of  Appeals  of  Kentucky.   March  29, 
1913.) 

1.  Bills  and  Notes  (|  494*)  —  Burdkk  of 
Pkoop— DsnsnsE. 

In  an  action  on  promisscHT  notes,  the  bui^ 
den  was  on  defendant  to  establish  her  defense 

that  by  mistake  the  notes  were  executed  for 
more  than  was  due. 

[li^.  Note.— For  other  cases,  see  Bills  and 
Notes,  Dec  Dig.  |  494.*] 

2.  Chattel  Mobtgaoes  (i  84*)  —  Hitsband 

AND  WlVB(tl69*)— UNBBCOBDED  MoBTOAOB. 
An  onrecorded  mortgage  1b  valid  as  be- 
tween the  parties;  and  there  is  no  distinctioii 
in  this  respect  between  the  mortgages  of  a  mar- 
ried woman  and  other  persoDB.  in  view  of  Ky. 
St.  i  605,  authorizing  married  women  to  con- 
vey their  separate  real  and  personal  property, 
and  sectioa  2128,  providiug  that  a  married  wo- 
man may  contract  and  may  sue  and  be  sued  as 
a  single  woman. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent  Dig.  1  162;  Dec  Die.  I  84  Hus- 
band , and  Wife.  Cent  Dig.  HoaS-m6;  Dec 
Dig.  f  169.*] 

3.  Appeal  and  Bbbob  (|  190*)  —  OBnonoN 
Below— Necessity. 

An  objection  that  an  attachment  affidavit 
was  insufficient  because  it  did  not  state  that  the 
claim  was  Just  could  not  be  reviewed  when 
made  for  the  first  time  on  appeaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  U  121^^^^;  Dec  Dig.  | 

4.  EXEMFTXONS  (|  94*)— InCUUBBARCB  OV  EX- 
BUPT  PBOPEBTT— FOBEOLOSUaB— Plkadino. 

A  mortgagor  had  no  right  to  any  exemp- 
tion in  the  mortgaged  chattels,  though  personal 
property  exemptions  were  not  referred  to  in  the 
mortgage ;  and  hence,  since  his  amended  answer 
setting  up  such  exemptions  in  foreclosure  pro- 
ceedings was  demurrable,  it  was  immaterial  that 
no  reply  was  filed  thereto. 

[Ed.  Note.— For  other  cases,  Bee  Exemptions, 
Cent  Dig.  I  118;  Dec  Dig.  |  94.*] 

Appeal  from  Circuit  Court  Owen  County. 

Action  by  Mrs.  J.  E.  Davis  and  husband 
agalust  Mrs.  Ida  W.  Woods  and  bu^nd. 
From  Judgment  for  plalntlCFs,  defendants  ap- 
peal, and  plalntUh  croas-appeaL  Affirmed  on 
appeal  and  crOBMppeal. 

W.  A.  Le^  of  Owenton,  toe  ap[»^nts  and 
cross-appellees.  YaUandingham  &  Alexan- 
der, of  Owenton,  for  appdleea  and  croos-ap- 
p^lanta. 

HOBSON,  0.  J.  Mrs.  J.  B.  Davis  and  her 
husband,  B.  U  Davis,  brought  this  suit 
against  Mrs.  Ida  W.  Woods  and  her  hu»- 
band,  L.  R.  Woods,  to  recover  on  two  notes, 
each  for  $325,  executed  by  them  to  Mrs. 
Davis,  and  to  enforce  a  mortgage  on  a  stock 
of  merchandise  and  a  tract  of  land,  executed 
to  secure  the  notes,  by  Mrs.  Woods  and  her 
husband.  A  specific  attachment  was  taken 
out;  the  stock  of  merchandise  was  sold. 
The  land  was  placed  In  the  hands  of  a  re- 
ceiver and  rented  out  and,  on  final  hearing, 
a  Judgment  was  entered  In  fftvor  of  the 
plaintiffs.    The  defendants  appeal. 
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It  fs  Insisted  on  the  anieal  tbat  the  mort- 
gage mu  not  binding  od  the  wife  because 
she  was  oooced  by  her  hnsband  to  dgn  lt» 
and  her  husband  was  present  when  she  ac- 
knowledged It.  The  proof  falls  to  sustain 
^ther  of  these  propositloiia ;  and,  under  the 
rule  announced  by  ns  In  Bebout  t.  Old  Ey. 
Manufacturing  Co.,  146  Ky.  756,  141  S.  W. 
406,  the  drcnlt  court  properly  held  the  mort- 
gage valid. 

[1}  Appellants  also  insist  that  by  mistake 
the  notes  were  executed  for  (125  more  than 
was  due.  The  burden  was  on  the  defendant 
to  establish  this  defense  by  preponderance 
of  evidence,  as  the  notes  make  out  for  the 
plaintiff  a  prima  fade  case.  The  wei^t  of 
the  evidence  Is  with  the  plaintiff  on  the 
proposition,  and  the  circuit  court  properly 
gave  Judgment  for  the  full  amouot 

[2]  The  petition  alleged  that  the  mortgage 
was  executed  and  delivered,  and  the  paper 
Is  copied  into  the  petition.  It  Is  not  neces- 
sary that  the  petition  should  allege  that  the 
mortgage  was  recorded,  as  It  Is  valid  be- 
tween the  parties,  though  not  recorded. 
There  is  no  distinction  In  this  respect  be- 
tween the  deeds  of  a  married  woman  and 
other  persons.  Ky.  St  H  505,  2128.  It  Is 
eipresBly  set  out  In  the  answer  that  Mrs. 
Woods  acknowledged  the  mortgage.  Section 
2128,  Ky.  St,  provides  as  to  a  married  wo- 
man: "She  may  make  contracts,  and  sue 
and  be  sued  as  a  dngle  woman,  except  that 
she  may  not  make  any  executory  contracts 
to  sell  vr  conv^  or  mortgage  her  real  estate 
unless  her  tatiaband  Join  In  such  contract" 
The  petition  shows  that  the  husband  and 
wife  joined  In  the  mortgage,  and  Is  suffldent 

[S]  It  is  Insisted  that  the  affidavit  for  the 
attadmient  Is  Insufficient  becanae  it  does 
not  state  that  the  claim  Is  Just  This  ob- 
jection apvears  to  have  been  made  for  the 
first  time  In  this  court,  for,  though  a  written 
motion  was  made  to  dlacharge  the  attach- 
meat.  It  was  made  upon  other  grounds,  as 
shown  by  the  writing  filed.  The  qnestion  of 
the  aoffldency  ot  the  affidavit  cannot  be 
made  for  the  first  time  in  tUs  court  Bllt- 
dteU  V.  New  Farmer^  Bank,  00  S.  W.  37G, 
22  Ky.  Law  Bcp.  12&1;  O'Connor  v.  Sherley, 
107  Ky.  70,  02  S.  W.  1056,  21  Ky.  Law  Rep. 
73S;  Ware  v.  Long,  60  8.  W.  797,  24  Ky. 
Law  Rep.  696. 

[4]  By  the  mortgage  the  property  is  con- 
veyed by  the  grantors  to  the  grantee  to  se- 
cure the  debt  As  against  the  mortgage,  L. 
R.  Woods  is  not  entitled  to  exemptions  as  a 
housekeeper;  and  it  Is  not  matalal  tbat  no 
reply  was  filed  to  his  amended  answer  set- 
ting up  this  claim,  as  the  court  might  prop- 
erly have  sustained  a  demurrer  to  this  part 
of  the  pleading,  though  In  the  mortgage  he 
waived  bis  homestead  es^ptlon,  and  exemp- 
tt<HiB  of  (tersonal  property  are  not  referred 
ta  The  mortgage  was  upon  the  stodc  of 
goods;  it  did  not  by  its  terms  include  tiie 


furniture  and  flxtores.  The  drcnlt  court 
properly  so  held. 

The  Judgment  is  affirmed  on  the  appeal 
and  on  the  croHHqipeaL 


COUMONWEAI/TH  LIFE  INS.  GO.  T. 
RIDER. 

(Court  of  Appeals  of  Kentocky.  March  28, 
1013.) 

INSUBAROI  (I  802*)  — Lm  iBBtnuroB  — Db- 

FBNSEs— Fraud. 

Id  an  action  on  a  policy  Issued  witltout  ap- 
plication or  medical  examination,  and  without 
ioqairy  by  the  insurer,  or  any  statements  by  ia- 
sured  on  which  it  relied,  but  which  contained 
the  proriaion  that  the  policy  should  lie  void  if 
insured,  before  its  date,  had  consnmption  or 
kidney  disease,  and  upon  which  the  insurer  had 
accepted  premiaDis  nntll  the  death  of  the  fnsnr- 
ed,  it  cotud  not  defend  on  the  ground  of  fraud, 
even  though  insured  had  confirmed  tnbercnlosis 
and  chronic  kidney  disease  before  the  date  of 
the  policy ;  sach  a  practice  being  against  pablic 
policy. 

[Ed.  Note. — ^For  other  cases,  see  InsoiaDcc, 
Co^Dig.  H  1041-1056,  106S-10T0;  Deb  Dig. 

Appeal  from  Olrcnlt  Court,  Jeffierwm  Gonn- 
ty,  Commcm  Fleas  Brandi,  Second  Division. 

Action  by  Mary  K.  Rider  against  tiie  Gora- 
mottwealth  Ufe  Insurance  Gmnpany.  Jndg- 
ment  for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Burnett,  Batson  A.  Gary,  of  Louisville  for 
appellant  Taylor  &  McKee^  of  Louisville, 
for  appelle& 

SETTLE,  J.  The  appellant,  an  industrial 
insurance  company,  issued  two  polldes  on 
the  life  of  appellee's  husband,  Walter  E. 
Rider :  One  for  $200,  bearing  date  December 
7,  1908;  the  other  for  $300,  December  28, 
1908.  The'  premium  <m  the  $200  policy  was 
16  c«it8  per  week;  that  on  the  $300  policy. 
24  cents  per  week.  Both  polldes  were  pay- 
able to  appellee  at  the  death  of  the  hus- 
band and  were  made  incontestable  after  two 
years,  though  neither  had  become  so  btfore 
the  Insured's  death.  A  medical  examination 
of  the  Insured  was  not  necessary  to  obtain 
the  polides,  nor  was  a  written  application 
required.  The  entire  contract  of  insurance 
is  contained  in  the  policies.  Following  the 
death  of  the  Insured,  appellant  refused  to 
pay  the  polldes,  and  this  action  was  brou^t 
by  the  t>eneflclary  to  enforce  their  payment 
Each  policy  contains  this  provision:  "This 
policy  is  void,  If  Insured  before  its  date 
has  had  consumption  or  disease  *  *  *  of 
the  kidneys."  The  answer  set  up  the  above 
provision  of  the  polldes,  alleged  its  breach, 
denied  liability  on  the  polldes  by  reason 
thereof,  and  with  the  filing  of  the  answer 
tendered  to  appellee  a  return  of  the  premi- 
ums paid  on  the  policies.  As  sustaining  the 
claim  of  a  breach  of  the  provision  of  the 
policies  In  question,  the  answer,  as  amend- 
ed, alleged  fraud  o*  the  put  of  the  insnred 
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in  obtaining  tbe  poUdes  and  that  be  bad 
confirmed  tubercolosls  and  cbronlc  disease 
of  tbe  kidneys  before  the  date  of  tbe  pol- 
icies and  when  thej  were  Issued.  A  de- 
mnrrer  was  snstained  to  the  answer  aa 
amended,  and,  appellant  falling  to  plead  fur- 
ther, Judgment  waa  rendered  In  appellee's 
favor  for  tbe  amount  named  In  eadi  of  the 
policies.  From  that  Judgment  tbia  ai^eal  Is 
prosecnted. 

It  Is  not  alleged  by  appellant  that  It  made 
any  Inquiry  of  Insured  as  to  the  condition 
of  tats  health,  or  that  he  made  In  respect 
jliereto  any  statement  or  representation,  false 
or  otherwise,  upon  vrhitSi  it  relied  in  issuing 
tbe  policies.  Therefore  ttie  facts  alleged  In 
tbe  answer  do  not  show  fraud  on  tbe  part  of 
the  insured  in  procuring  the  policies.  The 
effect  of  appellant's  contention  is  that  al- 
thou^  it  issued  to  the  Insured  the  policies 
without  a  medical  examination  or  Inquiry  as 
to  the  condition  of  his  health,  and,  as  long 
as  he  lived,  accepted  of  him  the  premiums 
as  they  fell  due,  the  question  of  its  liability 
upon  tbe  policies  Is  by  the  provision  In  ques- 
tion to  be  determined  after  the  Insured's 
death  by  th»i  ascertaining  whether  tbe  con- 
ditions, the  provision  declares  shall  relieve 
it  of  liability,  existed  when  the  policies  were 
issued.  In  view  of  the  fact  that  appellant 
had  every  means  of  ascertaining  when  the 
policies  were  issued  whether  the  insured  was 
then  afflicted  with  tbe  diseases  mentioned 
in  the  provision  referred  to,  such  an  Inter- 
pretation of  the  contract  will  not  be  allowed, 
for  to  give  it  that  meaning  would  be  against 
public  policy.  In  other  words,  as  said  In  the 
opinion  of  the  circuit  court:  "If  the  com- 
pany can  write  on  the  back  of  its  policy, 
without  inqniry,  a  condition  that  It  shall  be 
void  if  the  insured  before  its  delivery  has 
had  consumption  or  disease  of  tbe  kidneys, 
then  it  can  write  any  and  all  of  the  multi- 
tude of  diseases,  family  history,  etc.,  ordi- 
narily found  in  insurance  applications,  and 
this  without  Inquiry  at  the  time  of  the  Is- 
snal  of  the  policy,  or  as  a  condition  to  Its 
issnal,  and  then,  after  tbe  death  of  the  In- 
sured, enter  upon  an  Investigation  which 
could  be  made  while  the  insured  Is  alive, 
and,  if  It  can  find  In  that  great  catalogue  of 
diseases  one  which  would  affe<^  the  risk, 
procure  through  the  courts  relief  from  its 
obligation." 

Since  the  Judgment  appealed  from  was 
rendered  in  the  court  l>elow,  the  case  of  In- 
dependent life  Insurance  Company  v.  Mary 
K.  Rider,  150  Ky.  605,  160  S.  W.  649,  was 
decided  in  thla  court  A  clause  In  the  policy 
in  that  case  contained,  among  o.ther  things, 
a  provision  like  that  in  tbe  policies  sued  on 
in  tbe  lustant  case,  and  the  same  defense 
was  made  by  the  insurance  company  In  that 
case  that  Is  here  made,  but  the  company  was 
held  liable  for  the  amount  of  the  policy.  In  the 
opinion  it  Is  said :  "This  policy  seems  to  have 
t>een  drawn  with  a  view  of  defeating  or  of 


aToldlng  sections  639  and  67ft  of  our  statntea. 
*  •  *  It  is  not  chilmed  that  Rider  either 
before  the  policy  was  issued,  or  at  the  time 
it  was  issued,  or  at  any  time  thweafter, 
made  any  statement  or  refused  to  answer 
any  questions  with  reference  thereto ;  nor  la 
It  Claimed  tb&t  be  in  tbe  subtest  dectived 
or  attempted  to  deceive  appellant  or  Us  a^t 
Ther^ore  it  is  difficult  to  understand  bow  it 
can  now  plead  that  Rider  fraudulently  rep- 
resoited  that  none  of  the  conditions  existed. 
It  cwtalnly  cannot  say  that  It  was  thereby 
induced  to  insure  him,  for  itj  only  claims  that 
hto  acc^tance  and  retention  of  the  policy 
constttuted  tbe  fraud.  Assume  that  all  tbe 
conditions  named  In  the  policy  existed  and 
that  Rider  was  an  undesirable  risk,  that  be 
received,  read,  and  understood  the  purport 
of  tbe  policy  and  retained  It  with  a  knowl- 
edge that  he  waa  not  a  proper  subject  for 
Insurance,  but  little  sympathy  can  be  f^It 
for  tbe  company  that  deals 'iritb  persona  who 
purchase  Industrial  Inqprance,  that  make 
such  frauds  so  easy.  Tbe  policy  contains  no 
provision  requiring  Rider  to  return  it  1(  he 
learned  upon  reading  it  that  he  waa  an  on* 
desirable  risk.  In  all  probability.  Rider  nev- 
er thought  of  committing  a  fraud  by  retain- 
ing the  policy.  His  idea  probably  was  tbat 
to  commit  a  fraud  be  moat  either  do  some- 
thing, misrepresent  something,  or  conceal 
something,  when  asked,  which  would  mate- 
rially affect  the  risk.  We  agree  with  the 
court  In  the  tlwugbt  expressed  in  the  fol- 
lowing language:  'If  Rider  was  a  good 
enou^  risk  for  defendant  to  accept  his  pre- 
miums, without  inquiry  during  hia  lifetime, 
he  was  a  good  «iough  risk  for  it  to  pay 
the  insurance  now  that  he  Is  dead.' " 

As  in  our  opinion  the  reasoning  ot  the 
opinion,  supra.  Is  conclusive  of  this  case,  no 
error  was  committed  by  the  circuit  court  in 
sustaining  the  demurrer  to  defmdant's  an- 
swer. 

Wherefore  the  Judgment  ii  affirmed. 


HAGGARD  v.  MASON. 

(Court  d  Appeals  of  Kentucky.  Ibn^  8& 
1913.) 

1.  Bastabds  (1 106*)— LBomuATioir  bt  Bbc- 

OONinON. 

Under' die  express  provisiona  of  Ky.  St 
I  139S,  children  born  out  of  lawful  wedlock  be- 
came legitimate  and  capable  of  inheriting  from 
their  father  where  he  aabsegoently  married 
their  mother,  and  both  before  and  after  the  mar- 
riage recogDized  them  as  hia  childrm. 

i;Ed.  Note.— For  other  cases,  see  Bastards, 
Cent  Dig.  H  283,  204 :  Dec.  Dig.  |  106.*] 

2.  Deeds  (|  211*)  —  CAPACrrr  of  Obantob— 

SnVFICUNCT  OF  BVIDBNCB. 

In  an  action  to  aet  aside  a  deed  made  jnat 
prior  to  the  grantor'a  death  to  his  aon,  evidence 
held  to  show  that  the  grantor  was  mentally  in- 
competent to  understand  tiie  nature  and  elEect 
of  tiie  deed. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  M  637-647,  049;  Dec.  Dig.  {  211;*  Can- 
cellation of  Instruments,  Cent  Dig.  f  ICO.'] 
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8.  DnoS  a  196*)— TJlfDtTB  IimiTENCB— OOIT- 
riDBNTIAI.  REUTIONS. 

Where  a  deed  to  ft  son  wai  made  just  prior 
to  the  grantor's  death,  when  be  was  weakened 
mentallj  and  physically,  and  in  a  great  measure 
under  the  domination  of  hu  wife  and  children, 
there  was  bad  feeling  between  tile  grantee  and 
his  mother  aod  a  daughter  by  a  former  mar- 
riage, and  the  mother  and  the  other  children 
joined  the  son  in  an'efEort  to  uphold  the  deed, 
although  it  deprived  tiiem,  to  a  great  extent,  of 
their  interests  In  the  estate,  equity  would  in- 
dulge a  strong  presumption  of  undue  Influence 
in  a  suit  by  the  daughter  by  the  former  mar- 
riage to  set  aaide  the  deed. 

SSd.  Note.— For  other  cases,  see  Deeds,  Cent 
.  0  B87-698;  Dec.  Dig.  I  196:*  Cancella- 
tion of  Instromenta,  Cent  Dig.  |  100.] 

Appeal  from  Circuit  Court,  Casey  County. 

Action  by  Cora  Ann  Haggard  against 
Boyle  Mason.  JudgmeiU  for  defendant,  and 
plaintiff  aniealB.  Reversed,  with  directions. 

'  James  Ganifitt,  of  Frankfort,  and  B.  O. 
Moore  and  N.  H.  W.  Aaron,  both  of  Liberty, 
for  appelant  H.  B).  Tartar  and  Haselrigg 
ft  Hazelrlgg.  of  Frankfort,  fOr  app^ee. 

TURNER,  J.  A.  C.  Mason,  aged  70,  died 
in  April,  1911,  a  resident  of  Casey  county. 
About  two  weeks  before  bis  death,  be  con- 
veyed to  the  appellee,  Boyle  Mason,  a  tract 
of  land  In  that  county  which  represented 
more  than  half  in  value  of  his  total  es- 
tate, and  embraced  the  homestead  where  he 
died.  He  left  surrlving  him  his  widow,  the 
appellee,  Bell  Mason,  and  Boyle  Mason,  Mack 
Hason,  Kate  Mason,  Edna  Mason,  and  Lou- 
is Mason,  all  the  children  of  Bell  Mason, 
and  the  appellant.  Com  Ann  Haggard,  his 
only  snrvlvlng  child  by  a  former  marriage. 
This  suit  was  instituted  by  appellant  to  set 
aside  the  deed  made  by  him  Just  before  his 
death  to  the  appellee,  Boyle  Mason,  upon  the 
ground  of  his  Incapacity  at  the  time  to  know 
or  understand  Its  purport  end  effect,  and  up- 
on the  additional  ground  that  Boyle  Mason 
and  his  moth»,  Bell  Mason,  unduly  and 
wrongfully  and  fraudulently  influenced  and 
OTerpersuaded  him  to  execute  the  same. 

[1]  Of  the  children  of  Bell  Mason  all  but 
two  were  bom  out  of  lawful  wedlock,  but 
after  the  death  of  A.  C.  Mason's  first  wife; 
but  the  evidence  is  satisfactory  that  both 
before  and  after  bis  marriage  to  Bell  Ma- 
son he  recognized  each  and  all  of  them  as 
his  children,  and  therefore,  under  section 
1398  of  the  Kentucky  Statutes,  they  became 
Intimate,  and  were  capable  of  inheriting 
from  blm.  Sams  v.  Sams,  85  Ky.  396,  3  S. 
W:  593,  9  Ky.  Law  Rep.  24 ;  Stein  T.  Stein, 
106  8.  W.  860,  32  Ky.  Law  Rep.  664. 

We  are  confronted  with  only  two  ques- 
tions: 

(1)  Did  A.  C.  Mason  execute  the  deed  when 
he  had  the  mental  capacity  to  know  or  un- 
derstand the  effect  of  the  transaction? 

(2)  Was  he  at  the  time  unduly  and  wrong- 
fally  Influenced  and  overpersuaded? 

[2,  <]  At  the  time  of  hU  death  the  dece- 


dent was  about  70  years  of  age,  and  had 
been  for  some  time  prior  thereto  suffering 
from  tuberculosis,  and  for  some  weeks  before 
his  death  had  been  confined  to  the  house; 
some  26  years  before  his  death  he  had  been 
shot,  and  one  of  the  shots  had  entered  in  or 
near  his  brain,  and  had  affected  btm  to  such 
an  extent  as  that  he  was  nev&e  afterwards 
able  to  concentrate  bis  thoughts  or  to  com- 
mand in  his  conversation  the  words  which  he 
desired  to  use.  The  evidence  is  abundant  by 
bis  physicians  and  others  that  never  after 
the  time  of  the  shot  was  be  r^arded  es  a 
man  mentally  well  balanced.  The  deed  to 
the  appellee,  Boyle  Mason,  wap  executed  on 
the  12th  day  of  April,  1911,  and  it  appears 
from  the  testimony  of  one  witness  who  visit- 
ed A.  C  Mason  on  the  11th  day  of  April, 
1911,  for  the  purpose  of  discussing  some 
business  matter  with  him,  that  he  found  blm 
in  such  condition  on  that  day  as  that  he  de- 
clined to  bring  up  or  discuss  the  business 
matter,  for  the  reason  that  be  was  both  men- 
tally and  physically  lncai>able  of  transact- 
ing any  business. 

The  whole  evidence  is  conclusive  that  the 
strength  of  his  mind  bad  been  seriously  im- 
paired ever  since  he  received  the  gunshot 
wound;  it  appearing  from  the  testimony  of 
several  witnesses  that  his  conversation  was 
scattering  and  Incoherent,  and  that  he  could 
not  concentrate  his  mind  on  any  one  subject 
for  long  at  a  time,  and  could  not  follow  any 
glven  line  of  conversation,  but  would  Jump 
irrationally  from  one  subject  to  another.  It 
is  shown  by  the  testimony  of  the  mail  car- 
rier on  his  route  that  A.  G.  Mason,  whom  he 
saw  every  day,  would  day  after  day  ply  him 
with  the  same  questions,  although  he  had 
possibly  the  day  before  and  scores  of  times 
previously,  answered  the  same  questions  from 
him.  It  appears  that  the  appellee,  Boyle 
Mason,  shortly  before  his  father's  death,  was 
living  in  Tennessee,  and,  when  the  family 
was  informed  by  the  physician  the  latter  part 
of  March  or  the  first  of  April  that  he  could 
live  only  a  short  time,  they  sent  a  telegram 
to  Boyle  Mason,  and  he  thereafter  shortly 
came  home;  that  within  a  few  days  after 
he  reached  home  he  went  to  the  county  seat, 
and  at  his  suggestion  the  county  clerk  or 
his  deputy  prepared  the  deed  in  question; 
and  that  a  day  or  two  thereafter  it  was  ex- 
ecuted by  A.  C.  Mason  and  his  wife,  the 
mother  of  said  Boyle  Mason.  As  against  all 
this  evidence  of  incapacity  and  all  these  sus- 
picious circumstances  of  undue  Influence,  we 
have  only  the  statement  that  A.  C  Mason  for 
several  years  before  his  deatb  exercised  a 
certain  shrewdness  in  his  little  dealings  at 
the  stores  where  be  traded,  and  In  certain 
small  trades  or  transactions  with  other  per- 
sons. 

As  might  be  expected,  there  was  some  fil- 
ing between  appellant,  Cora  Ann  Haggard, 
his  only  daughter  by  his  first  marriage,  and 
the  appellee,  Bell  Mason,  and  her  cbUdren; 
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and  It  does  not  require  a  wide  stretch  ot 
Imagination  to  see  the  Incentive  that  dwelt 
In  the  bosom  of  Bell  Blason  and  her  children 
to  have  the  gld  man  make  such  disposition 
of  bis  properjty  as  would  practically  de- 
prire  appellant  of  any  interest  therein.  The 
direct  evidence  of  A.  C.  Mason's  Incapacity 
strangthened  by  the  uncontroverted  facts  and 
drcnmstances  .surrounding  the  whole  trans- 
action Is  most  convincing,  not  only  that  be 
was  weakened  mentally  and  physically  by 
the  ravages  of  a  wasting  disease,  and  by  the 
consequences  of  an  nnfortonate  accident,  and 
consequently  was  mentally  Incompetent  to 
understand  the  nature  and  eftect  of  the  con- 
veyance  which  he  executed,  but  also  that 
he  was  at  the  time  In  a  great  measure  under 
the  control  and  domination  of  his  wife  and 
children  other  than  appelant  In  view  of 
the  confidential  relations  existing  between 
Bell  and  Boyle  Mason  and  the  decedent ;  the 
well-known  antipathy  ot  the  two  former  to 
appellant,  and  the  other  incentives  which 
they  had  to  shut  her  out  from  participation 
in  her  father's  estate;  the  weakened  men- 
tal and  physldal  condition  of  the  decedent 
by  disease  and  misfortune;  the  significant 
fact  that  Bell  Mason  and  ber  other  children 
have  Joined  Boyle  Mason  in  his  effort  to  up- 
hold this  deed,  which,  unless  there  be  some 
secret  understanding  between  them,  not  only 
deprives  them  of  their  interests  In  A,  C. 
Mason's  estate  to  a  great  extent,  but  ac- 
tually takes  from  them  the  only  house  which 
he  left  fit  for  human  habitation— equity  will 
indulge  a  strong  presumption  of  undue  In- 
flnence.  Shacklette  r.  GoodaU,  151  Sly.  21, 
151  S.  W.  23. 

The  Judgment  is  reversed,  with  directions 
to  set  aside  the  conveyance. 


WORLEY  et  al  v.  CUBD. 

(Court  of  Appeala  of  Kentucky.   March  2Bi 

1913.) 

1.  Vendob  awo  Pubohaskb  (!_315»)— Action 

VOB  PBIGB— SlTFFIOnNOT  OP  JBtIDBNCE. 

In  an  action  for  the  balance  of  the  put^ 
chase  price  of  land,  evidence  held  to  show  that, 
in  addition  to  the  consideration  recited  in  the 
deed,  defendant  agreed  to  give  plaintilt  a  note 
for  plaintiff's  interest  in  her  mother's  dower, 
payable,  '^without  interest."  (m  her  mother's 
death,  and  not  with  Interoi^  as  dained.  ■ 

[Ed.  Note.— For  other  eases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  928-081;  Dec.  Dig.  S 
310.*] 

2.  Vbitdob  Airn  Pubohasbb  (S  S02*)  —  Pub- 
OHABB  Pbioe—Recovebt— Right  or  Action, 

Where,  upon  the  sale  of  land  by  plaintiff  to 
defendant,  defendant  agreed  to  execute  to  plain- 
tiff a  note  for  plaintiff^  interest  in  her  mother's 
dower,  in  addition  to  the  redted  etmatderatlon, 
plainnff'R  only  remedy,  upon  defendant's  failure 
to  do  so,  was  for  opecific  perfbtmancs  to  com- 
pel the  execution  of  the  note. 

'  [Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  845-860;  Dee.  Dig.  i 
S02.*j 


Appeal  from  Circuit  Court,  M^cer  County. 

Action  by  Pearl  Curd  against  Samuel  E. 
Worley  and  another.  From  a  Judgment  for 
plaintiff,  defendants  appeal.  .  Reversed,  and 
ronanded  for  farther  proceedlnss. 

B.  H.  Oaitber,  of  Harrodsbntg,  for  appel- 
lants. O.  E.  Ranklii,  of  Harrodsbnrg,  for 
appelle& 

CLAY,  a  On  December  29,  1911,  plahi- 
tlff.  Pearl  Curd,  and  her  husband,  with  oth- 
ers, deeded  to  Augeline  Worley,  Samuel  E. 
Worley,  and  Green  Worley  their  Interest  In 
a  certain  tract  of  land  in  Mercer  county, 
Ey.  The  consideration  recited  In  the  deed 
n'as  (1,000,  paid  by  the  grantees  to  Joseph 
Worley,  $551.08,  paid  to  Pearl  Curd,  and 
$561.08,  paid  to  Dora  Belle  Ison.  The  con- 
sideration represented  by  the  deed  was  paid 
to  Pearl  Curd. 

In  the  month  of  April,  1912.  Pearl  Curd 
brought  this  action  against  Samuel  E.  Wor- 
ley, Angellne  Worlej',  and  Green  Worley, 
claiming  that  the  true  consideration  for  the 
land  which  she  sold  was  $769.08,  of  which 
$260  was  to  be  paid  in  cash,  the  balance  to 
be  represented  by  two  notes,  one  for  $301.08 
and  the  other  for  ^18.  She  charged  that 
the  cash  payment  was  made  and  a  note  for 
$301.08  was  executed,  but  that  the  defuid- 
anta,  though  they  had  agreed  to  execute  and 
deliver  to  ber  a  note  for  $218,  had  failed  and 
refused  to  do  so.  She  therefore  asked  Judg- 
ment for  the  sum  of  $218  and  interest  The 
defendants  denied  the  all^ratlons  of  the  pe- 
tition, and  also  pleaded  that  the  real  con- 
sideration for  the  conveyance  of  the  land  in 
question  was  the  sum  of  $661.08,  as  set  out 
In  the  deed.  The  trial  resulted  In  a  ver^ 
diet  and  Judgment  In  favor  of  plaintiff  for 
$218,  with  interest  thereon  from  the  date 
of  the  Judgment  until  paid.  Defendants  ap- 
peal. 

It  appears  from  the  evidence  that  prior  to 
the  year  1908,  Lee  Worley,  the  husband  of 
defendant  Angellne  Worley,  died  Intestate 
owning  a  fiirm  valued  at  $4,000.  This  farm 
descended  to  his  children,  six  in  number, 
subject  to  the  dower  rights  of  his  widow, 
Angellne  Worley.  Upon  petition  of  some  of 
the  parties,  the  land  was  sold  for  the  pur- 
pose of  reinvestment  llie  proceeds  of  the 
sale,  amountiug  to  $4,000,  were  invested  in 
a  tract  of  land  known  as  the  Solomon  Wild- 
er farm,  the  title  to  which  was  taken  In 
the  same  way  as  the  original  tract,  which 
was  sold.  The  purchase  price  of  the  second 
tract  was  $7,393.  Of  this  sum  $4,000  was 
paid  and  notes  executed  for  the  deferred 
payments.  The  widow,  Angellne  Worley, 
and  three  of  her  children,  Samuel  E.,  Oreen. 
and  Charles,  desiring  to  make  arrangements 
to  pay  the  notes  for  the  deferred  payments, 
began  negotiations  looking  to  the  purchase 
of  the  Interests  of  the  other  children,  who 
were  Joseph,  Pearl  Card,  and  Dora  Belle 
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Ison.  Joseph  had  pot  other  money  Into  the 
land,  and  11,000  was  paid  for  his  Interest 
Dora  Belle  laon's  Int^^st  was  purchased  for 
$5S1.0a 

According  to  the  evidence  for  plalntlfF, 
Joe  Worley  came  to  plalntllTs  husband,  J. 
Warren  Cnrd,  to  find  out  what  he  and  plain- 
tiff would  take  for  their  interest  in  the  land. 
Mr.  Curd  talked  It  over  with  his  wife,  and 
they  agreed  to  take  $444,  with  Interest  from 
the  date  the  farm  was  sold,  and  a  note  for 
his  wife's  part  of  the  dower,  amountliu;  to 
two  hundred  and  some  odd  dollars,  payable, 
without  interest,  at  the  widow's  death.  Joe 
told  the  grantees  at  the  dinner  table  what 
Mr.  Curd  had  said.  Sam,  who  took  the  lead 
in  attending  to  the  business  affairs  of  the 
family,  said  that  he  did  not  want  to  give 
the  note,  but  that  If  he  had  to  he  would  give 
It,  rather  than  let  the  trade  fall  through. 
Joe  Worley  afterwards  told  Mr.  Curd  that 
he  believes  the  grantees  would  give  the  note 
if  Curd  would  sign  the  deed.  Joe  told  Curd 
and  his  wife  to  be  in  town  on  a  certain 
day  and  fix  up  the  trade.  Just  before  going 
to  Mr.  Stephenson's  office.  Card  asked  Sam 
If  he  understood  the  proposition  that  Curd 
had  made  to  Joe.  Sam  said  he  did.  Curd 
then  said,  "There  will  be  two  notes."  Sam 
said,  "Tes."  After  this  conversation  they 
went  to  Mr.  Stephenson's  office.  Mr.  Ste- 
phenson was  writing  up  the  deed,  and  Sam 
told  Stephenson  there  were  to  be  two  notes. 
Stephenson  said  that  they  could  settle  that 
business  between  themselves.  While  the 
deed  was  read  over,  Card's  understanding 
was  that  they  were  to  have  the  $200  note 
In  addition  to  the  condderatlon  stated  in 
the  deed. 

For  the  defendants,  8am  Worley  testified 
that  he  was  present  when  the  deed  was 
made.  He  never  at  that  time,  or  at  any 
previous  time,  promised  Curd  that  he  would 
execute  to  him  a  note  for  |200  in  addition 
to  the  consideration  stated  In  the  deed.  His 
understanding  of  the  contract  was  as  rep- 
resented in  the  deed.  Never  authorised  any 
one  to  make  any  contract  for  a  greater  sum 
than  the  consideration  stated  in  the  deed. 
When  they  went  into  Mr.  Stephenson's  of- 
fice, be  did  say,  "Curd  wants  a  note  for  $200 
for  my  mother's  interest,  and  want  us  boys 
to  sl^  tiie  note."  Mr.  Stephenson  never 
paid  any  attention  to  the  remark.  He  had 
no  authority  to  speak  for  bis  mother  or 
Green.  Shortly  after  the  transaction  was 
closed,  he  saw  Curd,  and  Card  asked  him 
about  the  $200  note.  Witness  said  that  he 
was  not  going  to  fix  any  note.  Curd  then 
said,  "I  will  sue  you."  Mrs.  Angellne  Wor- 
ley testified  that  she  had  not  authorized  Joe 
or  any  one  to  ofter  Curd  anything  in  addi- 
tion to  the  amount  stated  in  the  deed.  Did 
not  know  that  Joe  had  been  over  to  see 
about  it  She  accepted  the  deed  on  the  basis 
of  $551,  and  paid  for  the  land  on  that  bads. 
Green  Worley  testified  that  he  was  one  of 


the  purchasers  of  the  land.  He  agreed  to 
pay  $551  for  Pearl  Cord's  Interest  Never 
agreed  to  give  any  more,  and  never  agreed 
to  sign  a  note  for  $200,  or  any  otlier  sum. 
Never  authorized  Sam  to  make  any  sadi  con- 
tract He  was  not  present  vbea  the  deed 
was  made.  On  cross-examination  be  stated 
that  Sam  generally  attended  to  tbe  busi- 
ness. Hr.  Stephenson,  who  drew  the  deed, 
testified  that  the  consideration  expreased  in 
the  deed  was  the  omaideratlon  as  explained 
to  him,  and  as  be  understood  it  at  Ibe  time. 

[1,2]  An  examination  of  the  foregoing  ev- 
idence will  show  that  plaintiff's  proof  tends 
only  to  estabilsh  the  fact  that,  in  addition 
to  the  consideration  recited  in  the  deed,  the 
defendants  agreed  to  execute  to  plaintiff  a 
note  for  plaintUfs  interest  in  her  mother's 
dower,  payable,  without  interest,  on  her 
mother's  death.  The  petition  is  predicated 
on  the  idea  that  the  note  was  to  bear  Inter- 
est and  judgment  was  asked  for  the  amount 
of  the  note  and  Interest  The  court  told  the 
jury  In  substance,  that  if  they  believed 
from  the  evidence  that  the  cousideratttm 
agreed  on  was  for  $218  more  than  the  sum 
recited  In  the  deed,  th^  should  find  for  the 
plaintiff  in  the  sum  of  $2ia  Unless  they 
so  believed,  tbey  should  And  for  the  defimd- 
ants.  The  Jury  found  for  the  plalntlfl,  and 
judgment  was  entered  in  favor  of  plaintiff 
for  the  sum  of  $218,  with  6  per  cent  Inter- 
est thereon  until  paid.  Here,  then,  we  have 
a  judgment  for  $218  and  Interest,  whoi  the 
plaintiff's  proof  only  tends  to  show  that  the 
defendants  agreed  to  execute  a  note  for 
that  amount  payable,  without  Intttest,  at 
the  widow's  death.  Not  only  is  the  instruc- 
tion erroneous,  because  not  authorized  by 
the  evidence,  but  the  judgment  also,  because 
directly  contrary  to  the  evidence.  Indeed, 
plaintiff  failed  to  show  any  right  to  reoow 
a  money  judgment  If  she  has  a  cause  of 
action  at  all,  it  is  only  for  spedfle  perform- 
ance to  require  tbe  defendants  to  execute 
the  note  for  $218,  payable  on  the  conditions 
disclosed  by  the  evidence.  The  action, 
therefore,  should  have  been  bronght  in  equi- 
ty. On  its  return  the  case  will  be  transfer- 
red to  equity,  and  piatwtiff  will  be  given 
leave  to  amend  ber  petition,  if  idte  so  de- 
dres. 

Ju^ment  reversed,  and  cause  zonanded 
for  proceedings  consistent  with  Oils  opinion. 


a  SHAFINSKT  ft  GO.  v.  8APP. 

(Oonrt  of  Aiq;>eal«  of  Kentadr-    Mardi  2&, 
1913.) 

NsauoKNOE  (I  18e*>— AcTzoira  voE  iRJuans 

— SumciBNCT  or  £>vidkitck. 

In  an  action  against  a  wholesale  merchant 
for  iDjnriea  to  a  customer,  sastained,  while  ex- 
amining goods  near  an  elevator  shaft  by  his  arm 
becoming  caught  between  the  floor  of  the  de- 
rator  and  a  railing:  from  8%  to  5  feet  hi^  but- 
rounding  the  shaft,  evidence  htid  to  present 
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qnsatloiifl'  for  tiw  Jnry  u  to  defendant's  negU- 
cenoe  and  ^slntilri  coBtrUnitoi7  ne^genee. 

[StL  Notfc— For  other  cwl  mc  N< 
Cent  Dig.  il  377-868;  Dm.  1^.  i  m*] 

*  Appwl  from  drentt  Coort,  Jeffienoo  Coim- 
tj,  Oommon  Pleu  Branchy  Second  DItIsIoil 
Action  by  W.  T.  Sapp  agalott  8.  Sbapbufty 
A  C!a  Judgment  for  ^alnflff,  and  defendant 
appeals.  Affirmed. 

Fred  Forcbt,  Jr.,  of  Loulsrille,  for  ap- 
pellant A.  a  VanWlnkl^  of  LouisTlUe,  and 
Ben  Spalding  and  S.  A.  aossell,  boUi  of 
Lebanon,  tor  mffpeHea. 

CLAY,  a  On  October  19,  1909,  plaintiff, 
W.  T.  Savp,  was  in  tbe  store  of  the  de- 
fendant, 8.  Shai^sky  &  Co.,  a  oorporatKm, 
for  the  purpose  of  pordiaslhK  merchandise. 
Olaimlng  that,  while  ao  engaged,  hla  arm 
was  stmck  and  injured  by  defendantfs  le- 
vator, and  that  his  injury  was  caused  by 
tbe  negligence  of  defendant  in  falling  to 
properly  incase  its  elevator  shaft,  he  brongbt 
this  action  to  recover  damages.  From  a 
verdiet  and  Judgment  In  Ua  faTW  tm  tSBO, 
tbe  defendant  appeala 

Hie  error  of  the  trial  coort  in  refosing  a 
peremptory  instmctlon  in  faror  of  defend- 
ant la  tbe  only  ground  urged  for  rereraal. 
The  d^endant  oondncto  a  wfatdesale  dry 
goods  and  dofldng  eetaMlabment  In  the  dty 
of  LoniaTlUe.  Its  idaoe  <tf  bnsineea  is  on 
tbe  north  side  of  Main  street,  between  Sixth 
and  Seventh  streets.  The  bidldliu;  is  flve 
storlflB  blgh,  and  tiiwe  la  an  tieTator  in 
front  of  the  buUdlng,  a  few  feet  from  the 
front  entrance  on  Main  street,  which  runs 
from  the  basement  to  tbe  fifth  floor.  The 
levator  is  iterated  by  tiectrldty.  Tbe  ele- 
vator riiaft  la  aitoated  cm  the  east  side  of 
the  building.  In  Its  rear  la  the  east  wall  of 
the  boUdlng.  Cta  eadt  floor  ttie  Aerator 
ehaft  Is  inclosed  with  automatic  safety  gates. 
Tbe  north  and  south  sides  of  the  elerator 
abaft  are  Indoeed  with  a  woodn  casing  on 
each  flow.  According  to  tiie  plaintiff,  the 
banister  or  casing  was  "something  like  3 
or  8^  feet,  possibly  a  little  higher.  It  was 
not  orer  8%  or  4  feet  anyhow."  According 
to  tbe  erldence  for  tbe  defendant  the  casing 
was  6  feet  high. 

At  tbe  time  of  the  alleged  acdden^  ^aln- 
tlff,  who  was  89  years  of  age,  conducted  a 
coiutry  store  In  Harlou  county.  H»  came  to 
liOnlsvUle  to  purdiass  goods.  Vor  t^  par* 
poae  be  went  to  defendant's  sbne.  He  had 
ridden  on  tbe  elevator  once  befora  On  the 
occasion  in  question,  he  went  up  to  the  sec- 
ond floor.  Be  flrst  stated  that  be  wait  op 
on  the  elentor.  He  afterwards  stated  that 
he  was  under  the  Impression  that  be  walked 
up  the  at^  but  that  be  would  not  be  posl- 
ttye  Upon  the  floor  and  the  tables  woe 
atacked  idlea  at  goods  <a  all  ants.  Plaintiff 
in  conyiany  with  one  <tf  defMdanfs  sales- 
men,  examined  the  goods  and  ordered  such 
goods  as  he  desired.   While  standing  near 


the  front  of  the  bnlldlng,  another  salesman 
told  tbe  salesman  who  was  then  displaying 
the  goods  to  plaintiff  to  hare  plaintiff  exam- 
ine a  lot  of  head  shawls  upon  the  floor.  At 
that  time  he  bad  been  on  the  second  floor 
about  20  minutes.  Tbe  head  shawls  were 
zldced  out  dose  to  the  banister.  Plaintiff 
was  standing  near  tbe  banister,  and  between 
the  banister  and  the  east  wall  of  the  bnlld- 
taig.  It  was  a  dark,  cloudy  day.  While 
standing  there,  one  of  the  salesmen  asked 
plaintiff  to  stretch  out  one  of  the  shawls  so 
that  be  could  observe  Its  length.  Plaintiff 
did  thla,  and.  In  holding  out  his  arm  for  this 
purpose,  was  struck  by  tbe  elerator.  He 
says  that  bis  arm  was  caught  t)etween  the 
floor  of  tbe  elevator  and  the  railing  sur- 
rounding tbe  elevator  shaft  Could  not  say 
whether  the  elevator  was  ascending  or  de- 
scending at  the  time.  No  one  had  told  him 
that  there  was  an  elevator  there,  and  he 
did  not  know  there  was  an  elevator  there, 
until  he  was  struck.  Be  afterwards  went 
down  to  tbe  first  floor  and  bought  some 
hosiery,  and  Mr.  Shaplnsky*a  attoiUon  was 
called  to  the  fact  that  he  had  been  hurt 
He  and  one  of  the  aalesmen  went  across  the 
street  to  a  salora.  Tbe  salesman  ordered 
a  hJghb^  but  he  did  not  drink  any.  Be 
afterwards  vrent  to  tbe  Gart^  Dry  Goods 
Company,  and  that  evening  left  for  his  home. 
When  he  reached  lumi^  Us  arm  was  badly 
bruised  and  swollen.  Be  sent  for  a  physi- 
cian, who  put  his  am  in  an  antlphloglsUn 
poultica  Bis  arm  pained  him  severely,  and 
was  much  diminished  in  stse.  He  practical- 
ly lost  tbe  use  ot  Ida  arm.  On  cross-exami- 
nation he  stated  that  he  was  not  well  ac> 
qualnted  with  the  elevator  system.  He 
knew,  or  would  naturally  suppose,  that  it 
would  have  to  have  a  floor  to  bare  some 
place  to  stand,  and  he  knew  It  went  up  and 
down.  He  had  been  to  Louisville  before,  and 
had  ridden  on  elevates,  but  not  many  times. 
There  were  one  or  two  elevators  In  Leba- 
non. He  saw  tbe  banisters  around  the  ele- 
vator.  Be  naturally  supposed  that.  If  a  man 
got  a  part  of  Us  bo^  over  in  the  shaft  wh«i 
the  elentor  was  coming  up  or  down,  he 
wonld  get  Ut;  but  he  did  not  know  (be 
tfevator  was  la  operation.  "Tbe  elevator 
was  near  tbe  front  of  the  building.  There 
woe  wlndovs  in  front  of  tbe  building,  but 
he  did  not  know  how  many.  Be  had  good 
eyeelgfat  at  the  time.  He  was  around  near 
tbe  elevator  abaft  when  be  bxdced  at  the 
shawls.  You  could  not  get  your  arm  into 
the  shaft  through  tbe  solid  part  His  arm 
went  over  the  banister  and  got  hurt  Plain- 
tiff also  introduced  the  physician  who  treat- 
ed him;  but  it  is  unnecessary  to  consider 
tiie  extent  at  Us  Injuries, 

The  evldnoe  for  the  defendant  waa  to  the 
effect  that  there  were  three  large  windows  in 
front  of  the  building,  and  the  elevator  was 
near  Ibe  fnmt  The  roran  was  amply  light- 
ed.   There  was  nothing  dangerous  or  de- 
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f active  about  the  elevator  or  the  casing  or 
raUing  by  which  It  was  inclosed.  The  rail- 
ing was  aboat  60  Inches  high,  and  it  was  Im* 
possible  for  any  person  to  get  Injured  by 
the  elevator  without  projecting  his  body  over 
the  railing.  The  elevator  shaft  could  be  eas- 
ily seen  by  any  one.  After  going  to  the  lower 
floor,  plaintiff  stated  to  one  of  the  employte 
that  he  came  near  being  Injured.  After  fin- 
ishing his  purchases  on  the  lower  floor,  he 
went  across  to  the  Old  Inn,  where  he  and  one 
of  the  salesmen  each  drank  a  highball. 
There  was  some  evidence  to  the  effect  that 
plaintiff's  injuries  might  have  been  the  result 
of  scrofula.  Defendant  asked  for  a  peremp- 
tory both  at  the  close  of  plalntlflTs  evldoice 
and  at  the  close  of  all  the  evidence. 

For  defendant  It  Is  contended  that  there  is 
not  a  scintilla  of  evidence  to  show  that  the 
elevator  shaft  was  not  properly  Inclosed,  or 
should  have  been  Inclosed  or  incased  in  a 
different  manner,  or  that  It  was  customary 
for  persons,  engaged  In  a  similar  business, 
to  incase  their  elevator  shafts  tn  a  manner 
different  from  that  employed  by  defendant. 
On  the  contrary  it  Is  claimed  that  the  evi- 
dence shows  that  the  shaft  was  Inclosed  by 
wooden  banisters,  according  to  plaintUTs  evi- 
dence, 3^  or  4  feet  high,  and,  according  to 
defendant's  evidence,  5  feet  high.  It  is 
further  insisted  that  the  case  is  simply  one 
where  plaintiff,  knowing  the  elevator  shaft 
and  banisters  were  there,  extended  his  arm 
over  the  railing  Into  the  shaft  where  the  ele- 
vators were  ascending  and  descending,  and 
thus  voluntarily  oposed  himself  to  danger. 
It  Is  therefore  argued  that  not  only  was  no 
negligence  shown  on  the  part  of  defendant, 
but  that  the  accident  was  the  result  of  plain- 
tiff's contributory  negligence  in  knowingly 
dlsr^rdlng  the  ordinary  operation  of  famil- 
iar natural  laws,  and  that  the  case  falls 
vrithln  the  principle  announced  in  audi  cases 
as  Kelly  v.  Barber  Asphalt  Co.,  83  Ky.  363, 
20  S.  W.  27i.  14  Ky.  Law  350;  Mellott 
r.  L.  &*N.  R  R.  Ca.  101  Ky.  212,  40  S.  W. 
686,  19  Ky.  Law  Rep.  379 ;  Wilson  t.  Chesa 
*  Wymond  Co.,  117  Ky.  S67,  78  S.  W.  453, 
26  Ky.  Law  Rep.  1656;  HcCormick  Harvest- 
ing Machine  Co.  r.  Uter,  66  S.  W.  761,  23 
Ky.  Law  Bep.  2154;  Lindsay  t.  Hollerboch 
A  Uay  Co^  82  8.  W.  294,  29  Ky.  Law  Rep. 
70,  4  L.  R.  A.  (N.  8.)  83a 

It  must  be  remembered,  however,  that  it 
was  the  duty  of  defendant  to  use  ordinary 
care  to  ke^  ui&  maintain  its  iwemisea  In  a 
reasonably  safe  condUl<m  for  the  use  of  its 
customers  wblle  examining  Its  goods.  The 
head  sbawlfl,  which  plaintiff  was  requested 
to  examine  were  ricked  up  against  the  rail- 
ing Inclosing  the  elevator  diafL  This  shaft, 
according  to  idalntUTs  evidence,  Is  only  8% 
or  4  feet  hle^  The  railing  in  question  might 
ordinarily  have  beoi  sufficient  to  prevent  cua- 
tomers  trom  fiilllng  into  the  shaft;  but 
wfaetlier  or  not  it  was  reascmably  safe,  under 


the  cireumstances  of  this  cas^  is  a  different 
question.  Indeed,  the  question  turns  alto- 
gether on  the  peculiar  conditions  surronnoing 
the  plaintiff.  He  was  standing  by  the  railing 
at  the  invitation  of  defendant's  saleemen. 
His  mind  was  Intent  upon  f»T*"*<T*^T*g  the 
shawls.  The  shawls  were  stacked  up  against 
the  railing,  and  it  was  partly  covered  by  the 
shawls.  By  direction  of  a  salesman,  he 
stretched  one  of  the  shawls  out  In  doing  bo, 
his  arm  came  in  contact  with  the  elevator. 
Plaintiff  says  that  the  day  was  doudy.  He 
reached  the  point  where  he  was  injured  by 
passing  between  other  piles  of  goods.  He 
did  not  know  the  elevator  was  there,  and 
did  not  know  that  he  was  near  the  shaft. 
After  reaching  the  second  floor,  he  walked 
around  over  the  room,  ft-gftminiing  the  goods, 
and,  even  if  he  rode  up  on  the  elevator,  we 
cannot  say  that  this  fact  is  conclusive  of  bis 
knowledge  that  the  elevator  waa  near  tiim 
when  examining  the  shawls,  or  that  he  know- 
ingly exposed  himself  to  danger.  Under 
these  dreams tancea,  we  cannot  say,  as  a 
matter  of  law,  tliat  the  railing  inclosing  the 
elevator  shaft  was  reasonably  safe  for  the 
nse  of  deftodanfs  customers,  or  that  the 
plaintiff  liimself  was  guilty  of-  contributory 
negligence.  The  facts  not  only  being  disput- 
ed, bi:t  ButA  that  ordinarily  prudent  and  sen- 
sible men  might  differ  as  to  the  inferences  to 
be  drawn  from  them,  these  questions  were 
for  the  Jury.  Standard  Oil  Go.  v.  Eller,  110 
Ky.  209,  61  S.  W.  8.  22  Ky.  Law  Rep.  1641 ; 
Ashland  Coal  &  Inm  Ry.  Co.  v.  Wallace.  101 
Ky.  626.  42  S.  W.  744,  4S  &  W.  207,  19  Ky. 
Law  Bep.  848. 
Judgment  affirmed. 


rRANZELL'S  EX*B  t.  FBANZELC4. 

(Court  of  Appeals  of  Kentucky.   March  28, 
1918.) 

1.  Wills   (|  801*)— BLicnoiT— Bmcr— EiX- 

BHPT  PBOPERTT. 

Under  Ky.  St  I  1403,  providlog  that  cei^ 
tain  articles  of  a  decedent's  estate,  or  money 
in  lieu  thereof  where  no  such  articles  are  a 
part  of  the  estate,  are  exempt  from  diatribo- 
tion  and  sale  and  shall  be  set  apart  to  the  wid- 
ow of  an  intestate  by  the  appraisers,  and  that 
its  proWsIong  Bfaall  apply  where  the  husband 
dies  testate  and  the  widow  renounces  the  pro- 
viaiong  of  the  will  within  the  time  prescribed 
by  law,  where  the  widow  of  a  testator  renounc- 
es the  proviBiong  of  the  will,  her  right  to  soch 
artlcleg  or  the  money  Id  lieu  thereof  relates 
back  to  her  husband's  death,  and  if  the  execu- 
tor has  in  the  meantime  disposed  thereof  with- 
out her  consent,  and  without  obtaining  the 
directi<m  of  the  court,  fae  la  liable  theruor. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  H  2077-^090;  De&  Dig.  |  SOL*] 

2.  BXBCUTOBB  AND  ADKHnBTBATOU  (i  454*) 
— BXEUPT  PaOPmr— SaXJB— PSBBORAI.  lu- 

BILITT. 

An  executor's  liability  for  diapodng  of  ar- 
ticles required  by  statute  to  be  set  apart  to 
the  widow  waa  a  pergonal  iialdUty,  and  the 
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jadgment  ftgaioBt  him  thereon  was  thenfon 
properly  enforced  by  rule. 

[Ed.  Note.— For  other  casei,  see  Ezeentors 
and  Administrators,  Gent  I>ig.  H  1909-1928; 
Dec.  Dig.  S  4M.*] 

S.  SUBROQATION  ({  10*)— BXSOUTOU  AHD  AD- 
MINI8TBAT0BS. 

Where  u  executor  disposed  of  propertj 
required  by  statute  to  be  set  apart  to  the  wid- 
ow for  the  purpose  of  paying  debts,  and  was 
subsenuently  required  to  account  to  the  widow 
therefor,  he  was  entitled,  upon  a  sale  of  the 
testator'^B  realty  to  pay  debts,  to  be  subrogated 
to  the  rights  of  the  creditora,  whose  debts  be 
paid  and  to  be  reimbursed  therefor  out  of  the 
proceeds  of  the  sale. 

[Ed.  Note. — For  other  cases,  see  Subrogation, 
Cent  Dig.  fi  30-84,  82;  Dec.  Dig.  |  10.*] 

Appeal  from  Circuit  Oonrt,  Hardin  County. 

Action  by  Sue  Franzell  against  Balzer 
Fransell's  executor.  Judgment  for  plaintiff, 
and  defendant  appeals.  Affirmed. 

H.  L.  James  and  J.  R.  Layman,  both  of 
Ellzabethtown,  for  appellant  A.  C.  Van 
Winkle,  of  Louisville,  and  L.  A.  Faurest,  of 
Ellzabethtown,  for  appellee. 

H0B8ON,  a  J.  [1]  Sue  FranzeU  brought 
a  suit  against  her  husband,  Balzer  FranzeU, 
for  divorce  and  alimony.  While  the  suit  was 
I>endlng  and  before  It  was  tried  he  died  on 
February  12,  1911.  leaving  a  will  which  was 
duly  admitted  to  probate.  They  had  no  chil- 
dren. By  his  will  be  left  his  wife  (1,  and 
devised  his  estate  to  some  of  his  collateral 
kindred.  Nicholas  Franzell,  his  brother,  was 
named  as  executor  of  the  will  and  qualified. 
On  July  20,  1911,  Sue  Franzell  brought  this 
suit  against  the  executor  and  the  devisees 
under  the  will  in  which*  she  alleged  that 
she  had  regularly  renounced  the  will  on  June 
T,  191L  She  also  alleged  that  the  executor 
bad  not  In  his  appraisement  accounted  for 
all  the  property  he  received;  that  she  had 
received  nothing  from  the  estate.  She  pray- 
ed a  settlement  of  the  estate  and  Judgment 
for  what  was  coming  to  her  on  the  settle- 
ment The  executor  filed  an  answer  in  which 
he  stated  that  the  decedent  left  in  cash  at 
bis  death  $217  which  had  come  to  his  hands, 
and  that  he  had  received  other  personal 
property  which  he  had  sold  amounting  to 
about  $35.  He  alleged  that  he  had  paid  out 
all  this  money  on  the  funeral  expenses,  the 
doctor's  bills  and  other  debts  of  the  estate, 
and  that  there  was  no  iKrsonal  property  In 
bis  hands;  that  a  sale  of  some  of  the  land 
would  be  necessary  for  the  payment  of  the 
debts.  The  widow  then  entered  a  motion 
that  the  executor  be  required  to  pay  over  to 
her  the  sum  of  $245,  being  the  amount  which 
he  had  paid  out  on  the  debts.  This  motion 
was  based  upon  the  ground  that  she  was  en- 
titled to  the  money  on  account  of  the  ex- 
empt property  to  which  she  was  entitled  as 
widow,  under  section  1403,  Ky,  St.,  which 
provides  that  certain  articles  are  exempt 
from  dlstrlbutioA  and  sale  to  the  widow  of 
an  Intestate,  and  shall  be  set  apart  to  her 
by  the  appraisers  of  the  estate,  and,  If  not 


on  band,  so  much  monc^  In  Hen  thereof. 
The  concluding  words  of  the  section  are  as 
follows:  "The  provisions  of  this  section  shall 
apply  to  cases  where  the  husband  dies  tes- 
tate and  the  widow  renounced  the  provi- 
sions of  the  will  in  the  time  prescribed  by 
taw."  The  next  section  provides  that  the 
widow  may  renounce  the  will  in  12  months. 
In  the  case  at  bar  tbe  widow  renounced  the 
will  in  about  five  montbs.  But  It  is  insist- 
ed for  the  executor  that,  as  he  had  paid  out 
the  money  to  the  creditors  before  she  re- 
nounced the  will,  he  should  not  be  required 
now  to  pay  it  to  her.  The  circuit  Judge  re- 
fused to  sustain  this  view,  and  gave  Judg- 
ment against  the  executor.   He  appeals. 

It  is  the  plain  purpose  of  section  1403  to 
set  apart  to  the  widow  of  an  Intestate  cer- 
tain property  which  Is  declared  exempt  from 
distribution  and  sale,  and  this  property  It 
has  been  held  vests  In  the  widow  at  the 
death  of  her  husband.  Mallory  v.  Mallory, 
82  Ky.  316,  17  S.  W.  737,  13  Ky.  Law  Rep. 
579.  In  this  case,  however,  the  husband 
died  leaving  a  will,  and  It  is  Insisted  that 
tbe  property  therefore  did  not  vest  In  the 
widow.  But  the  statute  was  passed  for  the 
protection  of  tbe  widow,  and  it  was  intended 
to  protect  her  no  less  where  the  husband 
dies  without  a  will  than  where  he  dies  leav- 
ing a  will.  The  meaning  of  the  statute  is 
that  where  the  husband  dies  testate,  and  the 
widow  renounces  the  provisions  of  the  will 
in  the  time  prescribed  by  law,  the  provisions 
of  the  statute  shall  apply  to  her  and  pro- 
tect her.  The  executor  is  charged  with 
knowledge  that  the  widow  has  power  to  re- 
nounce the  will,  and  talce  her  rights  under 
the  statute.  When  he  took  charge  of  the 
property,  he  did  so  with  this  knowledge,  and, 
when  he  disposed  of  It,  he  did  so  knowing 
that  the  widow  had  the  right  to  renounce 
the  win,  and  claim  the  benefit  of  the  statute. 
The  purpose  of  giving  the  widow  12  months 
in  which  to  renounce  her  husband's  will  is 
to  allow  her  a  reasonable  time  to  team  what 
Is  best  for  her  interest,  and  to  take  proper 
steps  to  protect  herself.  If  the  executor 
could  In  every  case,  when  a  will  Is  probated, 
take  charge  of  the  personal  projwrty  and  dis- 
pose of  It  leaving  nothing  for  the  widow,  the 
statutory  provision  Intended  for  her  protec- 
tion would  amount  to  little.  It  Is  true  In 
this  case  there  is  land;  but  in  many  cases 
the  personal  property  is  all  that  she  can  loolc 
to,  and,  when  she  renounces  tbe  will,  she  Is 
In  the  same  position  as  if  no  will  had  beeu 
made,  and  her  rights  relate  back  to  her  hus- 
band's death.  The  executor  could  have  pro- 
tected himself  by  bringing  a  suit  for  a  set- 
tlement of  his  accounts  asking  the  direction 
of  the  court  In  disposing  of  the  money. 
When  he  did  not  do  this  and  disposed  of 
the  money  without  the  consent  of  the  widow, 
he  became  liable  to  her,  and  the  draiit  court 
properly  so  adjudged. 

[2]  It  Is  a  persccal  liability,  and  therefore 
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tbe  drcnlt  coort  did  not  err  in  enfindDg  the 
judgment  tv 

[I]  The  executor  wHI  be  sabrogated  to  tbe 
rlgbts  of  tbe  credltore  wboae  debta  be  paid, 
and  may  be  made  wbole  ont  of  the  proceeda 
of  the  Bale  of  the  land  on  a  proper  show- 
ing. 

Judgment  affirmed. 


SIOTAUi  T.  0ATE3  et  aL 

(Coort  of  Appeals  of  Kentaeky.  Mardi  21, 
191S.) 

1.  PAitTiTioN  (S  12*)— Joint  I^nahot— Sals 

OF  Land— Life  Ebtatbs. 

Under  Glv.  Code  Frac  |  490,  subsec.  2, 
anthorizinK  the  sale  of  land  jointly  owned,  one 
Joint  owaer  coold  demand  a  sale  for  the  par- 
poses  of  diTirion,  thooffh  there  was  a  life  es- 
tate in  one-third  of  the  property. 

[Ed.  Note.— For  other  cases,  see  Partition, 
Cent  Dig.  H  SS-61;  Dec  Dls.  |  IZ*] 

3.  PABimoir  (|  40*)— AonoH  fob  Dmsioiff 

AND  SALB  —  NSCESaABT  PABTIBS  —  DOWEB 
BlQBTS. 

Under  Civ.  Code  Prac.  |  495,  labsec.  2. 
providiDg  that  a  woman  havine  a  vested  or 
contingent  right  to  a  dower  in  land  sought  to 
be  under  Civ.  Code  Prac.  {  490,  author- 
izing the  sale  of  land  jointly  owned,  shall  be 
made  a  party,  a  joint  owner's  wife  was  a  nec- 
esBsr;  party  to  such  a  proceeding,  and  it  was 
improper  to  order  a  sale  of  the  land  when  she 
was  not  before  the  court,  since  sncb  sale  woold 
not  divest  her  of  title. 

lEd.  Note.— For  other  cases,  see  Partition, 
Cent.  Dig.  I  114;  Dec.  Dig.  {  46.*] 

8.  Infants  (|  39*)— Salb  of  Land— Necbs- 

SABT  PaBTIEB. 

In  an  action  for  the  diviMon  and  sale  of 
land  jointly  owned,  it  was  prejudidal  to  the 
rights  of  an  Infant  joint  owner  made  defendant 
that  his  land  should  be  sold  when  all  the  par- 
ties in  interest  were  not  before  the  court. 

[Ed.  Note.— For  other  cases,  see  Infants, 
Cent  Dig.  H  8&-8»;  Dec.  Dig.  |  89.»] 

Appeal  from  Circuit  Court,  Muhleobei^ 
County. 

Action  by  Virginia  Gates  and  others  against 
Amos  Stovall.  From  a  Jud^ent  for  plain- 
tJffs,  d^endant  appeals.  Reversed  and  re- 
manded. 

W.  C.  Jonson,  of  Greenville,  for  appellant 
Howard  &  Gray,  of  Greenville,  for  appellees. 

HOBSON,  C.  J.  George  W.  Dates  died  a 
resident  of  Muhlenberg  county  in  June,  1912, 
the  owner  of  a  tract  of  106^  acres  of  land. 
He  left  surviving  him  his  widow,  Virginia 
Gates,  and  the  following  dilldren:  Walter 
Gates,  Henry  W.  Gates  (whose  wife  Is  Es- 
tella  Gates),  Georgia  May  Vaughn  (whose 
husband  la  D.  B.  Vaughn),  Mollle  Atkins, 
(whose  husband  Is  Hl^land  Atkins),  linnle 
Atkins  (whose  husband  Is  W.  A.  Atkins),  and 
Amos  StovaU.  This  action  was  brought  by 
Virginia  Gates,  the  widow,  Walter  Gates, 
Henry  W.  Gates,  Georgia  May  Vaughn,  and 


bw  husband,  IX  SL  Vaugjtm,  against  MoUlo 
Atkins  and  her  huband,  BVUand  Atfclns, 
lilnnle  Atkins,  and  her  hnsband,  W.  A.  At- 
kins, and  Amos  Stovall,  tbe  Infant.  It  was 
alleged  in  the  potion  that  tbe  widow,  Vir- 
ginia Gates,  was  87  years  tdd,  and  in  good 
bealth,  and  that  ahe  was  willing  to  take  the 
value  of  hat  dower  in  tbe  property ;  that  tlie 
land  could  not  be  divided  withoot  matwlal^ 
Impairing  the  value  of  the  plaintUts*  Interest 
tboein,  and  tbe  sbare  ot  each  Joint  owner 
thweof;  and  that  a  sale  of  the  land  was 
necessary  foradivislcmof  theprooeedsamong 
tbe  owners.  A  guardian  ad  litem  was  ap- 
pointed for  the  Infant  defmdant,  who  had  no 
guardian,  proof  was  takoi,  and  a  Judgmoit 
was  entwed  for  a  sale  of  the  land.  Tbe 
guardian  ad  lit«n  in  tbe  name  of  tlie  Infhnt 
prosecutes  the  appeal  before  us. 

[1]  It  is  insisted  that  a  sale  of  the  land 
cannot  be  had  under  subsection  2  of  section 
490  of  the  CMl  Code,  for  the  reason  that 
tliere  is  a  Ufe  estate  iu  the  widow  in  one- 
third  of  It  The  precise  question  was  before 
this  court  in  Hatterich  v.  Bruce,  161  Ky. 
12,  161  S.  W.  31 :  that  case  having  been  de- 
cided since  this  appeal  was  taken.  We  there 
held  that,  although  the  life  tenant  cannot  de- 
mand a  sale  of  the  property,  one  of  the  joint 
owners  may  demand  a  sale  for  the  purposes 
of  division,  although  there  Is  a  life  estate  in 
some  part  of  the  prc^rty.  In  that  case,  as 
here,  there  was  a  life  estate  in  one-thiid  of 
the  property. 

[2]  But  the  proceedings  are  imwarranted 
in  one  nspect  Estella  Gates,  the  wife  of 
Henry  W.  Gates,  is  not  a  party  to  the  action, 
and  was  not  t>efore  the  court  In  any  way. 
Subsection  2  of  section  495  of  the  Civil  Code 
provides:  "If  a  woman  have  a  vested  or  con- 
tingent right  to  dower  in  land  sought  to  be 
sold,  under  section  490,  she  shall  be  made  a 
party  to  the  action  brought  to  sell  such  land, 
and  the  court  may,  with  or  without  her  con- 
sent, order  a  sale  of  the  land  free  from  her 
right;  and  shall  provide  for  a  reasonable 
compensation  to  her  out  of  the  proceeda  of 
sale,  or  that  she  shall  have  the  same  rigbt 
in  property  purchased  with  the  proceeds  as 
she  had  In  the  property  sold."  Estella  Gates 
baa  a  contingent  right  to  dower  In  her  hus- 
band's share  of  this  land,  and  it  was  improp- 
er to  order  the  sale  of  the  land  when  she 
was  not  before  the  court,  as  such  a  sale  will 
not  divest  her  of  title.  Women's  Clab  v. 
Reed.  Ill  Ky.  806,  64  S.  W.  739.  65  8.  W. 
862.  23  Ky.  Law  R^.  1346;  Reed  v.  Beed, 
80  S.  W.  620,  26  Ey.  lAw  Rep.  2324 :  Ftnnej 
V.  Finney,  144  Ky.  114,  138  S.  W.  257. 

[S]  It  is  prejudicial  to  the  Infant  that  his 
land  should  be  sold  when  all  the  parties  In 
Interest  are  not  before  the  court;  for  this 
may  lead  to  a  sacrifice  of  tbe  InlSantfa  inter- 
est 

Judgment  reversed  and  cause  remanded  tor 
further  proceedings  consistent  herewith. 
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SMITH  T.  OHAPMAM  ct  at. 

(Court  of  Appeals  of  Kentaek7>    March  20, 
lOlS.) 

1.  Nkw  Tbiai.  (I  18T*)— Fmnoir— Qbouhds 

— ACCIDBHT. 

The  petition  in  an  aetimi  for  now  trial,  on 
the  ground  of  accident,  mttst  allege  the  facta 
as  to  the  judgment  sought  to  be  vacated  full; 
and  definitely  so  as  to  enable  the  chancellor  to 
determine  whether  there  has  been  a  miscar- 
riage of  jnatice,  preventing  petitioner  from  pro- 
ducing his  eviaence,  and  it  is  often  necesaary 
to  allege  all  of  the  pleadings  and  proceedinpi 
leading  np  to  each  judgment;  but  it  ii  suffi- 
cient if  the  court  be  advised  of  tbe  issues  tried, 
and  it  appears  that  the  newly  discovered-  evi- 
dence would  have  probably  produced  a  differ- 
ent result,  so  that  a  petition  for  new  trial  be- 
cause of  accident  preventing  petitioner  from 
showing  bis  tiUe  in  a  former  action  against 
him,  which  alleged  that  because  of  his  inability 
to  present  his  paper  title  in  that  a  deed  to  his 
grantor  was  improperly  registered,  he  was  com- 
pelled to  rely  upon  a  daim  of  adverse  poases- 
idon,  and  the  otiier  parly  thereby  obtained  an 
advantage,  which  petitioner  could  not  over- 
come, somctaitly  uowad  reasons  for  a  new 
trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  U  248-249;  Dec.  Dig.  |  167.*] 

2.  NlW  TBUL  (I  103*)— NXWX.T  DnCOVEBBD 
BTIDBnCB-^>IUQBNCB. 

Since  Ky.  St.  i  613.  requires  tbe  derk  of 
the  county  court  to  properly  index  ali  deeds, 
one  claiming  title  to  land  may  presume  that 
the  clerk  has  discharged  his  duty:  and,  where 
he  is  cast  in  a  suit  owing  to  his  failure  to 
find  his  deed  on  examining  the  index,  his  right 
to  a  new  trial  on  subsequently  finding  tbe  rec- 
ord is  not  barred  by  lack  of  diligence. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  IS  207.  210-214;  Dec.  Dig.  1  102.*] 

Appeal  from  (Urcult  Court.  Pike  County. 

Suit  by  Will  M.  Smith  against  Johnson 
Chapman  and  others.  From  a  Judgment  for 
defendants,  plaintiff  appeals.  Reversed  and 
remanded  for  farther  proceedings. 

Hobson  ft  Hobson  and  Stratton  ft  Stephen- 
son.  all  of  PikevlUe.  for  appellant  F.  W. 
Stowers,  Willia  Staton.  and  Boscoe  VanoTer, 
all  of  Plkflville,  for  appellees. 

lASSINO,  J.  This  appeal  Involvea  the 
sufficiency  of  a  petition  brought,  under  sec- 
tion 344  of  the  Civil  Cbde,  for  a  new  trial 
on  the  ground  of  tmavoldable  casnalty  or 
misfortune,  arising  in  this  way:  Johnson 
Chapman  and  hla  wife  ffled  suit  in  the  Pike 
circuit  court  against  Will  M.  Smith,  In  whidi 
they  sought  to  recover  of  him  the  value  of 
certain  timber  alleged  to  have  been  cut  and 
removed  by  him  from  a  tract  of  land  which 
they  claimed.  The  title  to  the  land  was 
pat  In  Issafc  Chapman  and  wife  relied  up- 
on a  paper  title,  and  traced  It  back  to  one 
Hammond  GoosUng,  the  senior  patentee  of 
the  land.  They  also  pleaded  and  relied  ui>- 
on  adverse  possession.  Smith  bad  a  paper 
title,  but  waa  onable  to  ivoduce  evidence  of 
It,  and  he  relied  upon  the  claim  of  adverse 
poesenion.  Ttie.  case  proceeded  to  trial 
and  resulted  In  a  judgment  for  the  platntlfh. 
After  this  indgment  had  become  final,  Smith 


discovered  the  deed  which  perfected  his  ti- 
tle to  the  land,  and  he  thereupon  filed  this 
suit  in  which  he  seeks  to  have  the  for- 
mer Judgment  vacated  and  a  new  trial  grant- 
ed him  upon  the  following  state  of  facts; 
It  appears  that  Hammond  Ooosllng  had 
twice  conveyed  this  same  land.  He  first  con- 
veyed it  to  those  under  whom  Smith  claims, 
and.  at  a  later  date,  conveyed  It  to  those 
under  whom  Chapman  claims.  On  August 
14,  1858,  he  conveyed  It  to  one  Benjamin 
Williamaon,  and  by  a  series  of  mesne  convey- 
ances tbe  title  passed  to  and  vested  In  one 
Alex.  Yamey  and  Jacob  Smith,  father  of 
appellant  Varney  conveyed  his  Interest  to 
Jacob  Smith,  and  Smith  devised  tbe  entire 
tract  to  bis  son.  At  and  before  tbe  date  of 
the  trial,  Smith  was  unable  to  connect  tbe 
title  to  tbe  land,  which  his  father  devised 
to  him,  to  Hammond  Goosllng.  His  inabili- 
ty to  do  so  is  alleged  to  have  grown  out 
of  the  foct  that  the  deed  from  Gooallng  to 
Williamson,  made  In  1858,  was  not  properly 
indexed  In  this:  In  the  Index,  under  tbe  let- 
ter "G."  the  clerk  failed  to  note  the  record 
of  the  deed  from  Goosllng  to  Williamson, 
but  did  Index  it  ander  the  letter  "W"  as 
Williamson  from  GoosUng.  In  his  petition 
for  a  new  trial.  Smith  alleged  that,  since 
the  discovery  of  tbe  deed  firom  Goosllng  to 
Williamson,  he  is  enabled  to  present  a  per- 
fect paper  title  to  said  land  superior  to  that 
of  appellees,  and  Insists  that,  upon  this 
ground,  a  new  trial  should  be  awarded.  In 
the  circuit  court  a  demurrer  was  interposed 
to  the  petition  and  sustained.  An  amend- 
ment was  filed  and  a  demurrer  sustained  to 
the  petition  as  amended.  Plaintiff  declined 
to  plead  further,  his  petition  was  dlBmissed, 
and  he  appeals. 

It  seems  that  the  drcuit  court,  In  ruling 
as  It  did,  proceeded  upon  the  idea  that  the 
petition  was  defective  in  that  It  did  not  set 
out  at  length,  or  cause  to  be  made  a  part 
of  It,  the  record  of  the  proceedings  in  the 
old  suit  and  also  because  the  complainant 
failed  to  show  due  diligence  to  discover  and 
present  tbe  evidence  of  tbe  Williamson  deed 
upon  the  former  trial.  Thus  are  two  ques- 
tions raised  for  consideration  here. 

The  "petition  in  appr<^riate  language  sets 
out  the  pendency^of  the  former  suit,  the 
description  of  the  land,  the  title  to  which 
was  involved,  the  issue  raised  by  the  plead- 
ings, the  trial,  verdict,  and  Judgment,  his 
ownership  of  the  land  by  devise  from  his  fa- 
ther, the  title  by  which  his  fftther  held  the 
land,  tracing  same  back  to  Hammond  Gooa- 
ling,  the  patentee;  that,  at  and  prior  to  the 
institution  of  the  suit  in  which  Judgmoit  was 
rendered  against  him,  he  made  diligent 
search  of  the  records  in  the  county  court 
clerk's  office  in  Pike  county  for  title  papers 
to  cover  the  luid  in  controversy,  and  had 
a  reputable  firm  of  attorneys  to  make  like 
search,  but  that  neither  be  nor  his  attorneys 
were  able  to  find  the  deed  from  Goosllng  to 
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WUliamson ;  that,  by  reason  of  this  fact,  he 
was  unable  to  present  his  defense  to  said 
salt;  that,  since  said  trial  and  judgment, 
he  has  found  said  deed;  that  his  Inability 
to  find  it  was  due  to  the  fact  that  it  was 
not  properly  indexed,  and  that  this  fact  can- 
not be  imputed  as  negligence  to  him;  that, 
if  he  Is  now  given  a  new  trial  and  permitted 
to  do  BO,  he  can  show  In  himself  a  perfect 
paper  title  from  the  commonwealth,  superior 
to  that  presented  by  appellees;  and  he  pray- 
ed that  he  be  given  an  opportunity  to  do  so. 

LI]  Fetitlous,  In  cases  of  this  character,  are 
addressed  to  the  conscience  of  the  chau<%llor. 
They  must  state  the  facts  with  reference  to 
the  Judgment  sought  to  be  affected  with  suf- 
ficient fullness  and  definlteness  to  enable  him 
to  determine  whether  or  not  there  has  been 
a  miscarriage  of  Justice,  because  of  casualty 
or  misfortune,  which  prevented  the  complain- 
ing party  from  producing  his  evidence  or 
properly  presenting  his  case.  In  order  to 
meet  such  requirement,  It  may  be,  and  fre- 
quently Is,  necrasary  to  set  out  all  of  the 
pleadings,  st^,  and  proceedings  leading  up 
to  the  Judgment  complained  of.  But  this  Is 
not  necessarily  so.  If  the  court  can  be  ad- 
vised of  the  Issue  tried  and  shown  that  the 
newly  discovered  evidence,  had  It  been  in- 
troduced, would  most  likely  have  produced  a 
different  result,  the  ends  of  the  law  are  satis- 
fied, and  the  complainant  should  not  be  put 
to  the  expense  of  making  the  wliole  of  the 
old  record  a  part  of  bis  lAeadings.  The  tend- 
ency of  courts  la  toward  the  simplification 
of  pleadings;  and  if  the  requirements  of  the 
case  can  be  comidied  with,  without  making 
the  record  In  the  old  suit  a  part  of  the  new, 
it  l8  a  commendable  practice  not  to  do  so. 
This  principle  was  recognized  in  Ov^treet 
V.  Brown,  62  S.  W.  SSii,  23  Ky.  Law  R^.  817, 
where  the  court  said:  **In  a  petition  for  a 
new  trial,  the  proceedings  of  the  former  suit 
most  be  set  ,  out;  and,  as  a  rule,  the  record 
of  that  suit  ^lould  be  made  a  part  of  the  new 
record,  so  that  the  court  may  determine  upon 
the  whole  case  whether  a  new  trial  should  be 
l^ranted."  Thus  It  Is  seen  that  the  purpose 
of  requiring  the  proceeding  in  the  former 
suit  to  be  8^  out  is  for  the  court's  Informa- 
tion, in  order,  as  stated,  that  he  may  de- 
termine whether  or  not  a  new  trial  should 
be  granted.  This  position  in  no  wise  con- 
flicts with  the  opinion  of  the  court  in  Weir 
V.  Weir,  45  S.  W.  66,  19  Ky.  Law  Rep.  2005, 
where  the  court  said:  "The  proceedings  of 
the  old  case  and  the  trial  and  evidence  heard 
thereon  should  have  been  pleaded  In  this  case 
In  full,  or  should  have  been  made  a  part  of 
the  petition  in  some  way  by  reference  as  ex- 
hibits, so  as  to  necessarily  bring  that  old 
case  and  the  proceedings  had  therein  before 
the  court  in  this  case."  But  the  court  fur- 
ther said:  "It  [referring  to  the  petition]  ut- 
terly fails  to  show  what  were  the  issues  on 
the  trial  wherein  the  Judgment  was  liad,  or 
that  dther  the  aK>oUee  or  GlUford  Weir  tes- 


tified on  that  trial  to  any  fact,  or,  if  they  did 
testify,  that  their  testimony  was  not  what 
tliese  two  new  witnesses  will  testify.  It 
may  be,  so  far  as  this  petition  shows,  that 
appellant  in  the  former  trial  admitted  his 
liability  to  some  extent,  and  the  Jury  was 
only  called  to  fix  the  amount  of  recovery ;  or 
It  may  be  that  all  this  matter,  proposed  to 
be  shown  by  this  new  evidence,  was  directly 
in  Issue  in  the  other  trial.  The  petition  Is 
silent  as  to  all  of  these  things;  and,  accord- 
ing to  the  rules  of  pleading,  all  the  facts  nec- 
essary to  show  a  plalutiCf  entitled  to  affirma- 
tive relief  must  be  shown  in  his  pleading." 

So,  when  the  statement  in  that  opinion 
that  the  proceedings  In  the  old  case  should 
have  been  copied  into  the  pleading,  or  else  re- 
ferred to  and  made  a  part  of  it.  Is  read  In 
connection  with  the  reasons  for  such  require- 
ment. It  is  apparent  that  the  court  was  but 
saying.  In  a  different  way,  that  facts  must 
be  pleaded  in  a  petition  which  will  show  that 
there  has  been  a  miscarriage  of  Justice  by 
reason  of  casualty  or  misfortune.  In  the 
case  at  bar,  every  material  fact  necessary  for 
the  advice  and  enlightenment  of  the  court  is 
pleaded.  It  was  alleged  that,  because  of  -  his 
inability  to  preset  his  paper  title,  appellant 
was  compelled  to  rely  upon  his  claim  of  ad- 
verse possession,  and  that,  appellees  having 
a  title  of  record  from  Ooosllng,  which  gave 
them  constructive  possession  of  Qie  land  in 
dispute,  tfaey  had  an  advantage  whldi  ap- 
pellant could  neither  meet  nor  orercome  It 
Is  also  apparoit  that,  if  bis  paper  title  bad 
been  presmted  to  the  court,  It  would  bare  en- 
tirely destroyed  the  evidential  value  of  appel- 
lee's paper  title;  h^ce  it  Is  readily  seen  that, 
if  appellant  Is  without  fiiult  and  Is  excusa- 
ble for  not  having  iwesented  his  paper  tUle 
upon  the  formw  trial  by  reason  of  the  fail- 
ure of  ttie  clerk  properly  to  Index  the  deed, 
a  wrong'  has  been  done  him,  and  be  shoQid 
not  be  suffered  or  permitted  to  lose  this  land, 
of  wbidi  be  Is  the  rightful  owaer  and  to 
which  appellees,  if  appellant's  contention  Is 
true,  have  no  rlj^t  or  title.  The  evidence 
which  appellant  now  desires  to  introduce,  If 
given  an  opportunity  to  do  so.  Is  of  no  un- 
certain character,  but  la  of  the  bluest  dasa, 
to  vrit,  record  ev^nc&  It  Is  not  supplemen- 
tary to  any  evidence  that  may  bare  been  in- 
troduced upon  the  former  trial  In  support  of 
the  plea  of  adverse  possession,  but  Is  a  sep- 
arate, distinct,  and  entire  defense  In  Itsdf 
to  appellees*  claim;  and  we  are  of  opinion 
that  the  petition  presented  all  of  the  facts 
relative  to  the  former  suit,  trial,  and  Judg- 
ment that  were  necessary  to  enable  the  chan- 
cellor to  fairly  and  intelligently  pass  upon 
appellant's  right  to  a  new  trial,  in  so  far 
as  a  reference  to  the  Old  record  and  proceed- 
ings Is  concerned. 

The  only  remaining  question  Is,  Did  ap- 
pelant use  due  dlltgoK^  in  an  efort  to  pre- 
sent bis  title  paper  in  that  suit?  Section 
618,  Kentucky  Statutes,  whltdi  Is  practically 
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the  same  as  aectton  84,  c.  2^  Berlsed  Stat- 
Qtfis  16fi2,  In  force  at  the  time  the  WiUiam- 
BOD  deed  was  lodged  for  record,  makes  It  the 
duty  of  the  dark  of  the  county  court  in  each 
county  to  "make  and  keep  an  alphabetical 
CTosa-inder  of  all  conveyanceB  heretofore  or 
hereafter  recorded  In  his  office;  and  be 
shall,  when  a  mortgage  or  deed  of  trust  or 
any  other  conveyance  lease,  or  contract  Is 
lodged  in  his  office  for  record,  at  once,  and 
before  attending  to  any  other  buBlness,  place 
the  names  of  the  parties  to  the  same  upon 
the  (TosB-index  in  his  office  and  shall,  with- 
in ax  days  thereafter,  record  the  same." 

[2]  Since  the  law  Imposed  upon  the  clerk 
the  duty  of  properly  indexing  all  deeds  in 
his  office,  aivallant  had  the  eight  to  presume 
Uiat  he  had  discharged  that  duty ;  and,  when 
he  looked  in  an  index  bo<^  tor  a  couTeyance 
from  Ooosling  to  Williamson  and  found  none, 
he  bad  a  right  to  presume  that  no  deed  from 
Goosltng  to  Williamson  had  been  lodged  for 
record  in  that  oCBce.  Appellant  alleges  that 
he  made  such  search  himself;  not  only  so, 
but  he  employed  a  reputable  firm  of  attor- 
neys to  search  for  him,  and  that  tbey  like- 
wise failed  to  find  the  Index  of  the  deed  from 
Goosllng  to  Wllliamsou  where  It  should  be, 
and  reported  to  him  that  no  such  deed  was  of 
record.  In  Title  Guaranty  &  Surety  Co.  v. 
Commonwealth,  141  Ky.  570,  133  S.  W.  577, 
this  court  said:  "It  is  Uie  clerk's  duty  to  index 
the  mortgage  properly  on  the  cross-Index. 
The  fact  that  the  mortgage  In  question  was  In- 
dexed and  recorded  In  one  of  the  Individual 
mortgage  books  was  not  a  compliance  with 
the  law.  It  was  not  Incumbent  upon  ap- 
pellee or  his  attorneys  to  examine  each  mort- 
gage book  or  the  Index  thereof  for  the  pur- 
pose of  discovering  the  mortgage  In  question. 
They  had  the  right  to  rely  on  the  cr(^s-lndex 
required  by  the  statute  to  be  kept."  It  seems 
in  that  case  the  clerk  had.  In  addition  to  the 
cross-index,  an  Index  in  each  mortgage  book, 
and,  tiad  tlie  complainant  in  that  case  looked 
into  the  index  In  the  book  in  which  the  mort- 
gage was  recorded,  he  could  have  discovered 
the  evidence  of  that  fact ;  but  the  court  said 
that  he  was  not  required  to  look  there,  but 
had  the  right  to  rely  upon  the  cross-Index, 
which  the  clerk  was  required  to  keep.  To 
the  same  eifect  is  Bentley  v.  Letcher  County, 
143  Ky.  585,  186  S.  W.  100& 

In  Elliott  V.  Harris,  81  Ky.  470,  the  ai^el- 
lant  upon  the  trial  was  unable  to  produce  a 
certain  deed.  It  turned  out  that  thfs  deed 
bad  been  recorded,  though  she  was  unable  to 
find  it  because  the  index  was  lost  or  destroy- 
ed. In  awarding  her  a  new  trial,  this  court 
said:  "No  amount  of  diligence  In  the  eye  of 
the  law  could  have  discovered  this  deed,  be- 
cause the  law  does  not  require  the  appellant 
to  do  more  than  to  search  for  the  deed  in 
ttie  usual  way,  by  aid  of  the  indexes  and 
aid  of  the  clerk,  whose  duty  it  is  to  Index 
the  deed  books  used  hy  him  in  recoWUng 


deeda.  He  was  not  bound  to  tnm  page  by 
page  to  And  a  deed  embraced  1^  so  cum- 
bersome a  record;  and  she  had  the  right  to 
be  craitent  after  having  made  reasonable 
search  and  failed  to  find  it  Public  authority 
should  provide  for  indexing  the  deed  tw^ks 
whose  indexes  are  not  lost  or  destroyed;  and 
until  this  be  done,  sudi  books  are  not^titled 
to  the  legal  force  or  validity  of  public  rec- 
ords for  the  purposes  of  notice  to  all  who 
may  be  aftected  by  th^  cont^ts." 

In  Cox  T.  Prewitt,  26  S.  W.  589,  16  Ky. 
Law  Bep.  180,  Cox  relied  upon  a  record  of 
the  Burv^  k^  in  one  of  the  botAs  in  the 
snrv^r'a  office  but  upon  search  the  bo(A 
was  not  to  be  found,  and,  for  lack  of  this 
evidence^  lost  bis  case^  Later  the  record 
book  containing  tlie  aorray  was  found ;  and, 
in  holding  that  he  was  entitled  to  a  new 
trial,  this  court  said:  "It  appears  from  the 
petition  that  the  complainants  made  search 
of  the  record  of  the  surveyor's  office  before 
the  trial  for  the  record  evidence  tbey  stood 
in  need  of,  and  which  they  discovered  only 
after  the  trial.  Not  finding  it  where  it  be- 
longed. It  seems  to  us  they  had  the  right  to 
suppose  that,  after  making  the  survey,  the 
officer  had  failed  to  record  It  We  think  that 
it  was  not  a  lack  of  reasonable-  diligence 
on  their  part  to  fall  to  hunt  up  the  former 
surveyor  to  ascertain  If  be  had  performed 
his  duty.  Tbey  had  the  right  to  rest  on  the 
presumption  Imputed  to  the  officer  and  con- 
clude that  he  had  turned  over  to  his  succes- 
sor all  the  records  of  his  office.  Tbey  aver 
that  they  had  no  reason  to  l)elleve  the  former 
surveyor  had  retained  any  of  the  books  be- 
longing to  the  office,  and  bad  failed  in  his 
duty  to  turn  any  of  them  over." 

An  index  which  does  not  show  the  name 
of  the  grantor  In  the  conveyance  to  the  gran- 
tee, and  the  name  of  the  grantee  from  the 
grantor,  in  their  proper  place — that  is,  un- 
der the  initial  letter  of  the  grantor'a  and 
grantee's  surname — ^Is  not  such  index  as  the 
law  contemplates  or  requires.  Take  the  In- 
stant case  for  example.  In  the  Index,  under 
the  letter  "G,"  should  appear  "Goosllng  to 
Williamson,"  and,  under  the  letter  "W," 
"Williamson  from  Goosllng,"  and,  In  each 
instance,  the  page  of  the  record  In  which  the 
deed  may  be  found  should  be  plainly  set  out 
A  partial  discbarge  of  duty  Is  as  to  the  omit- 
ted part,  a  neglect  of  duty.  Tbe  indexing  of 
deeds  one  way  does  not  satisfy  the  require- 
ments of  tbe  law.  In  this  case  the  clerk 
failed  in  his  duty,  and  this  negligence  on  his 
part  ml^ed  and  deceived  appellant  and  his 
counsel.  By  the  exercise  of  a  high  degree 
of  care,  they  could  have  discovered  the  deed ; 
but  the  law  exacts  only  ordinary  care,  and 
this  they  used.  Upon  this  showing  the  de- 
murrer edwnld  liave  been  overruled. 

Judgment  revosed,  and  cause  remanded 
for  further  proceedings  consistent  hwewith. 
Whole  court,  ezcapt  HOBSON,  a  X,  sltttaig. 
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OAlfPBBUi  T.  MALES  CO. 

(Conrt  of  Appeals  of  Kentaeky.  March  18, 

1918.) 

VlHUK  (i  26*)— NONBESIDENI  DlFEHDAZTTB. 

Cir.  Code  Prac.  S  78,  provides  that  an  ac- 
tion not  required  by  the  foregoing  sections  of 
the  article  to  be  bronsht  in  aome  other  county 
may  be  brousbt  in  any  county  In  which  de- 
fendant resides  or  is  summoned;  and  section 
79  provides  that  in  actions  under  section  78 
there  shall  be  no  judgment  against  defendant, 
nnlesB  he  be  summoned  in  the  county  wherein 
the  action  is  brought,  or  resides  there,  and  be 
mmmoned  elsewhere  in  the  state.   Soetion  76 

EroTides  that,  excepting  in  actions  mentioned 
I  sections  62  to  67  and  aectlona  70  and  76.  an 
action  against  a  defendant,  who  may  be  pro- 
ceeded aniinst  by  warning  order,  pursuant  to 
section  67,  muat  be  brought  in  a  county  In 
vriiich  defendant  resides  or  has  property,  or 
has  a  valid  claim  for  money  or  property  against 
a  resident  thereof.  Held,  an  action  on  a  note 
was  properly  brought  against  a  nonresident, 
proceeded  against  by  warning  order,  in  a  coun- 
ty in  which  it  was  alleged  he  owned  property, 
upon  serving  summons  on  him  anywhere  m  the 
state. 

[Ed.  Note.— For  other  cases,  see  Venue,  Cent. 
Dig.  IS  30,  40;  Dec.  Dig.  f  26.*] 

Appeal  from  Circuit  Court,  Pike  County. 

Action  by  the  Males  Company  against  A. 
W.  Campbell.  From  a  Jod^ent  for  plain- 
tiff, defendant  appeals.  Afflzmed. 

i.  J.  Moore,  of  Pikevllle,  and  A.  W.  Camp- 
bell, of  AccoUnk,  Va.,  for  appellant  Aoxler, 
Harman  &  Francis,  of  Plkerille,  for  aH«Uee. 

HOBSON,  C.  J.  A.  W.  Campbell  executed 
to  the  Males  Company  a  note  for  f590,  dated 
August  24,  1009,  and  due  12  months  after 
date.  They  brought  this  snlt  against  him 
on  the  note  in  the  Pike  circuit  court  They 
alibied  that  the  note  was  wholly  unpaid; 
that  Campbell  was  a  nonresident  of  the 
state;  that  be  had  property  in  Pike  county; 
that  there  was  a  debt  doe  to  him  by  the 
Alma  Goal  Company  In  Pike  county;  and 
that  he  had  valid  claims  for  money  or  prop- 
erty against  persons  residing  and  doing  busi- 
ness In  Pike  county.  A  warning  order  was 
made  against  Campbell  as  a  nonresident  de- 
fendant and  a  regular  practicing  attorney 
was  appointed  to  correspond  with  him.  An 
attatcbment  was  issued,  which  was  served 
upon  the  Alma  Coal  Company  as  garnishee. 
After  this  the  plaintiff  had  a  summons  Is- 
sued to  Boyd  connty,  which  was  there  served 
upon  CampbelL  The  garnishee  filed  an  an- 
swer, and,  the  case  being  submitted,  a  Judg- 
inent  was  entered  in  favor  of  the  plaintiff; 
Campbell  having  failed  to  appear  and  make 
defensfc  From  this  Judgment  Campbell  ap- 
peals. 

It  is  insisted  on  the  appeal  that  the  Pike 
circuit  conrt  was  without  Jurisdiction.  Sec- 
tions 78  and  79  of  the  Givll  Code  are  as 
follows ; 

"An  action  wMdi  la  not  required  by  the 
foregoing  sections  of  this  article  to  be 
broui^t  in  some  other  county  may  be  brought 


in  any  comity  in  which  the  defendant,  or  in 
which  one  of  several  defendants,  who  may 
be  properly  Joined  as  audi  in  tba  actkm, 
resides  or  la  summoned. 

"In  action  brou^t  pursuant  to  section  78, 
against  a  single  defendant  there  stiall  be  no 
Judgment  against  him,  nnless  he  be  sum- 
moned In  the  county  wher^  the  action  la 
brought;  or,  unless  he  reside  in  such  county 
vrhen  the  ac^n  Is  brought  and  be  summoned 
elsewhere  in  this  state;  or,  unless  he  make 
defense  to  the  action  before  objecting  to  the 
jurisdiction  of  the  conrt" 

It  Is  insisted  that  the  circuit  conrt  erred 
In  rendering  Judgment  against  Campbell,  who 
was  the  sole  def^dant  in  the  action,  as  he 
was  not  summoned  and  did  not  reside  in 
the  county  wherein  the  action  was  brought ; 
and  that  the  action,  being  one  simply  on  a 
note,  is  governed  by  section  78.  But  it  will 
be  observed  that  section  78  does  not  include 
actions  which  are  required  by  the  forgoing 
sections  of  the  article  to  be  brought  in  some 
other  county.  The  action  was  brought 
against  Campbell  as  a  nonresident  of  the 
state;  it  being  alleged  that  he  resided  at 
Alexandria,  Va.,  section  75  of  the  Code, 
which  Is  one  of  the  foregoing  sections  of  the 
article,  and  governs  actions  against  persons 
constructively  summoned.  Is  as  follows:  "Ex- 
cepting the  actions  mentioned  In  sections  62 
to  67,  both  inclusive,  and  in  section  70  and 
section  76,  an  action  against  a  defendant 
who  may  be  proceeded  against  by  a  warning 
order,  as  Is  authorized  by  section  57,  must 
be  brought  in  a  county  In  which  the  def^d- 
ant  resides  at  the  commencement  of  the  ac- 
tion; or  In  which  he  has  proi>erty;  or  In 
■which  a  person  resides  against  whom  he  bas 
a  valid  claim  for  money  or  property." 

As  Campbell  was  a  nonresident  of  the 
state,  and  was  proceeded  against  by  a  warn- 
ing order,  pursuant  to  section  B7,  the  action 
was  properly  brought  in  Pike  county,  as  it 
was  alleged  that  he  had  property  in  that 
county,  and  bad  valid  claims  for  money  or 
property  against  persons  residing  ther&  Sec- 
tion 61  of  the  Code,  whldi  is  a  part  of  the 
article  on  constructlTe  service,  and  to  be 
read  in  connection  with  section  57,  Is  as  fol- 
lows: "The  plaintiff  may,  at  any  time  be- 
fore Judgment  have  a  summons  served  on 
the  defendant  if  found  In  this  state,  although 
a  warning  order  may  have  been  prevlooaly 
entered  against  him;  and  after  such  service 
the  case  shall  proceed  as  In  other  cases  of 
actual  service.'* 

The  action  having  been  prop^ly  brought 
in  Pike  county  against  Campbell  as  a  non- 
resident of  the  state,  the  plaintiff,  under  this 
section,  was  authorized  at  any  time  before 
Judgment  to  have  a  snmmons  served  on  the 
defendant  If  found  in  this  state,  although 
a  warning  order  had  been  previously  en- 
tered against  him;  and  after  sncb  aervlce 
the  case  might  properly  proceed  aa  in  any 
other  caae  of  aetoal  service.  Id  otbw  srarda, 
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the  meulng  of  the  Code  1b  that,  where  an 
action  has  been  brought  against  a  nonnst- 
dent  In  the  proper  coimtj,  under  section  70, 
the  plaintiff  toBj^  althooi^  a  warning  order 
has  been  entered  against  the  defendant,  have 
a  aamnuais  served  on  the  defendant;  If  ft»ind 
anywhere  In  the  state.  Section  01  docs  not 
require  that  the  ordw  of  attachment  shall 
be  serred  upon  the  defendant  It  only  re- 
quires that  the  snmnuHis  Shall  be  sorred 
upoa  him.  The  purpose  of  the  proTUoa  Is 
to  afford  a  means  of  obtaining  actual  serrice 
In  an  action  brought  in  the  proper  county, 
under  section  70,  on  constrnctlve  service. 
And  this  actual  serrtee  Is  authorised  In  any 
county  of  the  state  In  wht^  the  ditfendant 
may  be  found,  for  the  reason  that,  the  de- 
fendant behig  a  nonrestdant  o£  tiie  stat%  tbe 
provision  for  actual  service  would  be  wholly 
Inadequate  If  tbe  defmdazit  could  <mly  be 
served  in  tiie  county  where  the  action  was 
broutfit  By  th»  aerrlce  of  the  process  in 
any  county  In  the  state,  the  defendant  Is 
given  actual  notice  of  tiie  proceedings;  and 
by  the  erpress  provMrai  of  the  Code  the 
action  shall  thereafter  proceed  as  In  other 
cases  of  actual  suilce.  We  therefore  con- 
clude that  tibe  Pike  circuit  court  had  Juris- 
dlctlon,  and  that  the  Judgment  was  psop- 
eriy  rendered. 
Judgment  affirmed. 


HOSKINS  V.  COUMONWEAI/TH. 

(Conrt  of  Appeals  of  Kentucky.  March  1& 

1918.) 

1.  HouciDB  (f  200*)— CoNTionoir  or  Mm- 

nXB— 8  UmClKNOT  OT  BVIDSNCB. 

Evidence  in  a  homidde  caie  held  enfficient 
to  saBtaio  a  conviction  of  willful  murder. 

[Bd.  Note.— For  other  caees,  see  Homicide, 
Gent  Dig.  U  010-017;  Dec.  Dig.  |  250.*] 

2.  Gbimiiiai.  Law  ({  193*)— Ptu.  or  Fobhkb 
Jeofabdt— G  sounns. 

In  view  of  Cr.  Code  Prac.  |  270,  provid- 
ing tliat  the  granting  of  a  new  trial  places  tlie 
parties  in  the  same  position  as  if  no  trial  had 
been  had,  it  was  not  ground  for  a  plea  of  for- 
mer jeopardy  that  oefeudaDt  bad  previously 
b«en  tried  four  times  for  the  same  offense  but 
apon  a  different  Indictment,  the  inry  liaving 
failed  to  agree  on  the  first  three  trials,  and  his 
conviction  of  manslaughter  on  the  fourth  trial 
having  been  reversed  for  a  defect  in  the  in- 
dictment, thongb  the  former  indictment  was 
Bufficient  to  have  sustained  a  conviction  for  In- 
voluntary maQsIaughter. 

[Bd.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  I  878;  Dee.  Dig.  i  193.*] 

B.  CsxinNAL  Law  (|  S22*)— InsTBucTione- 
SBLF-DEransE. 

Where  the  coart  gave  an  apt  and  fall  In- 
■tmctlon  on  self-defense,  and  by  reading  all 
the  inatructiona  together  the  jury  could  not  nave 
been  misled,  failure  to  expressly  qualify  a  par- 
tlcnlar  hutnution  by  the  docmne  ot  self-de- 
fense was  not  error. 

[Bd.  Note.-»For  other  cases,  see  Criminal 
Law,  Cent.  Dig;  H  IWO,  1991,  199^  1990. 
3108;  Dee.  Dig.  I  822.*] 


4.  HowciOB  <|  8OO*)-'Ii<0rBuonoir— ecLF- 

DlIXNBI. 

An  Instruction  that  the  jury  coold  not  6nd 
defendant  guilty  unless  the  kullng  was  done 
felonioasly  excluded  the  idea  that  ne  could  be 
convicted  if  the  killing  was  In  self-defense,  and 
hence  such  Instruction  was  not  erroneous  in 
failing  to  expressly  state  the  law  of  self-de- 
fense; that  defense  having  beoi  given  In  a 
separate  instruction. 

[Sd.  Note.~-For  other  cases,  see  H<»niclde, 
Cent  Dig.  H  m.4, 61(^-«20.  622-690;  Dec.  Dig. 
I  300.*] 

0.  Criminal  Law  (i  730*) —Trial  — Aaon- 
HXMT  or  CouNSEi>-CnBE  or  Bbbob. 

In  a  prosecution  for  murder,  the  prejadi- 
dal  effect  of  improper  argnment  that  the  jnry 
should  bring  in  a  verdict  to  hang  defendant  "so 
that  they  could  go  home  and  tell  their  wives 
that  they  had  done  their  dnty,  and,  if  they  fail- 
ed to  hang  him,  their  wives  would  look  down 
on  them,"  and  that  they  should  bring  in  such  a 
verdict  as  the  people  of  the  locality  of  the  of- 
fense "will  not  be  ashamed  of  when  they  see 
the  record  in  this  trial  which  will  be  sent 
there,"  was  cured  where  the  court  sustained 
defendant's  objection,  and  admonished  the  jnry 
not  to  consider  such  argument. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent  Dig.  |  1693;  Dec.  Dig.  {  730.*] 

6.  CaiHiNAL  Law  (|  723*)— fTtoAlr— Aboit- 
MENT  or  Counsel. 

In  the  prosecution  of  a  negro  for  tbe  mur- 
der of  another  negro,  it  was  grossly  improper 
for  the  county  attorney  to  state  in  argument 
that,  if  the  jury  did  not  hang  the  defendant  or 
convict  him,  he  would  rape  white  women,  and 
it  would  be  dangerous  for  them  to  walk  the 
streets. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1676;   Dec  Dig.  1  723.*] 

7.  Cbiminal  Law  (S  1158*)- Appeal— Bill 
OF  Exceptions— Vebitt. 

Where  the  trial  judge  certifies  his  conclu- 
sions on  the  facts,  the  appellate  court  need  not 
accept  such  conclusions  as  correct,  unless  war- 
ranted by  the  record. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig,  |i  30«l-30««,  3070,  3071,  3074; 
Dee.  Dig.  I  1&8.*] 

5.  Cbiuinal  Law  (|  1044*)  —  Appeal  AifD 
Erbob— ABonuxKT  or  Counsel— Pbessbta- 
TiON  or  Erbob. 

A  conviction  of  murder  could  not  be  re> 
versed  because  of  highly  improper  argument 
of  the  couDiT  attorney,  where  the  court  sus- 
tained defendant's  objection,  and  told  the  jury 
not  to  consider  it,  and  also  admonished  the 
county  attorney,  and  no  motion  was  made  to 
discharge  tiie  jury  <m  account  of  inch  argu- 
ment 

[Ed.  Note.— For  other  cases,  see  Orindnal 
Law,  Cent  Dig.  |S  2672,  2674*  9670;  Dee.  Dig. 
§  1044.*] 

9.  CauanAL  Law  (1 1102*)— Appeal  and  Eb- 
bob— RuLiNo  ON  Challknqb  to  Jubob. 
Under  Cr.  Code  Prac.  |  281,  provldtaig  that 
dedslons  of  the  circuit  court  on  challenges  for 
cause  are  not  subject  to  exception,  the  ruling 
of  the  court  on  an  objection  that  one  of  the 
jurors  was  disqualified  because  he  was  a  mem- 
ber of  the  grand  jury  idddi  returned  a  former 
indietmeat  against  defendant  for  the  same  ot- 
fense  coold  not  be  reviewed  on  appeaL 

[Ed.  Note.— For  other  cases,  see  Criminal 
^^.^Cent  Dig.  H  8003-3057;  Dec  Dig.  1 

■  Appeal  from  Olreolt  Court,  Lee  County. 

Garfield  HosUns  was  convicted  of  willful 
murder,  and  he  appeals.  Afilrmed. 
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ti.  W.  Gonrley,  Sutton  &  Hurst,  and  S.  P. 

Stamper,  all  of  BeattyvlUe,  for  appellant 
James  Garuett,  Atty.  Gen.,  and  M.  M.  Logan, 
Asst.  Atty.  Gen.,  for  the  Commonwealth. 

HOBSON,  C.  J.  At  the  June  Term,  1910, 
of  the  Lee  circuit  court,  Garfield  Hosklns 
was  Indicted  for  the  crime  of  willful  murder 
committed  by  shooting  and  killing  Harrison 
Hargls.  Upon  the  first  three  trials  of  the 
case  the  Jury  failed  to  agree.  Upon  the 
fourth  trial  he  was  found  guilty  of  man- 
slaughter, and  his  punishment  fixed  at  con- 
finement In  the  penitentiary  for  life.  He 
appealed  to  this  court,  and  on  the  appeal 
the  Judgment  was  reversed  for  a  defect  in 
the  indictment  and  in  the  self-defense  in- 
struction. See  Hosklns  t.  Commonwealth, 
145  Ky.  580,  140  S.  W.  1040.  On  the  return 
of  the  case  to  the  circuit  court  the  indict- 
ment was  set  aside,  and  a  new  Indictment 
found.  Thereafter,  on  the  calling  of  the 
case  for  trial,  the  defendant  entered  a  plea 
of  not  guilty  and  of  former  Jeopardy.  The 
court  sustained  a  demurrer  to  the  plea  of 
former  Jeopardy,  and  the  defendant  except- 
ed. Thereupon,  the  case  coming  on  for  trial 
on  the  plea  of  not  guilty,  the  Jury  returned 
a  verdict  finding  him  guilty  as  charged,  and 
fixing  his  punlshmept  at  confinement  in  the 
penitentiary  for  life.  The  defendant  appeals 
from  the  Judgment  entered  on  the  verdict 

[1]  The  facts  of  the  case  are  in  substance 
these:  Bruce  Sewell,  Wiley  Sewell,  and  Joe 
Godfrey  were  sitting  on  a  pile  of  sawlogs. 
Hosklns  came  by  on  his  way  to  dinner.  They 
called  to  blm  and  he  sat  down  with  them. 
Wiley  Sewell  had  a  half  pint  of  whisky. 
They  sent  up  town  and  got  some  coca-cola, 
and  all  drank  the  whisky  and  coca-cola. 
While  they  were  still  sitting  there,  Harri- 
son Hargls  came  up,  and  called  to  the  two 
Sewells  to  come  to  him.  They  went  to  him, 
and  while  they  were  talking  with  him  God- 
frey and  Hosklns  Joined  them.  The  parties 
were  all  negroes.  Hargis  and  Wiley  Sewell 
began  a  friendly  scuffle.  In  which  Sewell 
threw  Hargis.  When  Hargis  got  up,  he  felt 
In  his  pockets,  and  said  he  had  lost  $1.05. 
All  of  the  parties  present  except  Hosklns 
turned  their  pockets  inside  out  to  convince 
Hargis  that  they  did  not  have  his  money. 
Hargis  Intimated  that  Hosklns  had  his  mon- 
ey, and  appellant  said  to  him  that  he  did 
not  have  any  money.  Godfrey  in  looking 
around  found  the  money  on  the  ground  where 
it  had  fallen  out  of  Hargis'  pocket  In  the 
scuffle.  They  all  then  went  to  the  sawlogs, 
and  sat  down.  Hargis  then  asked  Hosklns 
why  he  did  not  turn  his  pockets  out  like  the 
other  boys,  and  he  answered  that  Hargis 
knew  he  did  not  have  his  money;  that  he 
did  not  even  have  the  money  to  pay  bis  part 
of  the  coca-cola  they  had  bought  Hargis 
then  said  to  Godfrey,  "Glvb  that  damned  ne- 
gro a  dollar,**  Godfrey  offered  to  do  so,  but 
Hosklns  refused  it  Godfrey  and  Hosklns 
then  started  towards  Hosklns*  home.  When 


they  had  gone  a  short  distance^  Hosklns  con- 
cluded that  he  wanted  to  make  friends  with 
Hargis,  and  to  that  end  he  called  to  him  to 
come  to  him.  Hargis  arose  and  started  to- 
wards him,  but,  when  he  had  advanced  only 
a  few  steps,  Hosklns  said  to  him,  "Stop, 
Harrison,  I  know  you."  Hergls  replied,  "Ne- 
gro, If  yon  fool  with  me,  Z  will  make  you 
leave  this  cre^"  Immedlat^y  Hosklns 
drew  his  pistol,  and  fired  at  Hargis.  Hargis 
turned,  and  began  running,  saying,  "Lord, 
don't  let  him  kill  me."  As  he  fled  with  his 
back  to  a[^>ellant,  he  was  shot  in  the  back 
and  killed.  The  proof  for  the  commonwealth 
Is  to  the  effect  that  Hargis  was  doing  noth- 
ing when  the  first  shot  was  fired,  and  that 
his  hands  were  by  his  sides  ^pty,  and  that 
he  ran  some  IS  steps  after  ttie  first  shot 
was  fired  before  the  second  shot  was  fired. 
The  appellant  testified  that  when  be  called 
to  Hargis,  and  Hargis  started  towards  him, 
that  Hargis  had  his  hand  In  his  pocket,  and 
there  was  proof  at  the  Inquest  over  the  body 
of  Hargis  that  a  barlow  knife  was  found 
where  he  felL  The  proof  for  the  defendant 
also  showed  that  the  deceased  had  made 
threata  that  he  Intended  to  klU  faim,  and 
that  these  threats  bad  been  communicated 
to  him,  that  the  deceased  was  a  dangerous, 
quarrelsome,  and  violent  man  when  under 
the  Influence  of  liquor,  as  he  was  on  that 
day,  and  that  the  knife,  which  was  found 
open,  was  his  knife. 

It  Is  insisted  on  these  facts  that  the  ver- 
dict is  palpably  against  the  evidence,  but  we 
cannot  say  that  it  Is.  The  appellant  bimseU 
called  the  deceased  off  the  log.  He  called 
him  it  Is  true  for  a  friendly  purpose,  and  it 
would  seem  that  all  he  had  to  do  was  to  tell 
the  deceased  why  he  bad  called  him.  The 
deceased  was  manifesting  no  hostility  to  blm 
or  intention  to  hurt  blm  before  be  called 
him,  and,  in  addition  to  this,  be  shot  the  de- 
ceased In  the  back  when  be  was  fleting  for 
his  life,  according  to  all  the  evidence,  and 
when  he  had  no  reasonable  grounds  to  be- 
lieve he  was  In  danger  at  the  hands  of  the 
deceased. 

[2]  It  Is  insisted  that  ttatt  court  erred  in 
sustaining  the  demurrw  to  the  plea  of  fbnn- 
er  Jeopardy,  but  there  was  nothing  in  the 
record  to  sustain  tbi?  plea.  The  plea  was 
based  upon  what  bad  OGcnrred  In  the  ca8& 
When  the  Juries  failed  to  agree,  the  case 
stood  Just  as  though  these  trials  had  not 
been  had,  and,  when  the  defendant  was  con- 
victed and  secured  a  new  trial  on  appeal  to 
this  court,  the  case  stood,  when  the  new 
trial  was  granted,  as  though  there  had  been 
no  i)revtous  trial  of  It  Section  270  of  the 
Criminal  Code  provides:  "The  granting  of  a 
new  trial  places  the  parties  In  the  same  po- 
sition as  if  no  trial  had  been  had.  All  the 
testimony  most  be  produced  anew,  and  the 
former  verdict  cannot  be  used  or  referred 
to  in  evidence  or  in  argument"  We  have  in 
a  number  of  cases  npbeld  this  provision  ot 
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the  statute.  Tbe  state  In  granting  tbe  rlgbt 
of  appeal,  or  the  right  of  new  trial,  may 
hedge  the  right  about  with  such  restrictions 
as  It  may  see  fit  to  Impose,  and  so  we  have 
held  that,  where  a  new  trial  is  granted  to 
one  who  has  been  convicted  of  manslaoghter 
under  an  indictment  for  murder,  he  is  in  tbe 
same  position  as  If  no  trial  had  been  had 
(Commonwealth  t.  Arnold,  83  Ky.  1,  4  Am. 
8t  Bep.  114) ;  and,  If  a  new  trial  is  granted, 
the  first  indictment  may  be  dismissed  and  a 
new  indictment  ft»und,  the  trial  under  the 
second  indictment  being  .had  as  though 
there  had  been  no  previous  trial  of  the  case 
(i!'ain  V.  Commonwealth.  108  Ky.  645,  59  S. 
W.  1091,  23  Ky.  Law  Sep.  1111;  Ward  v. 
Commonwealth,  128  S.  W.  72,  and  cases  cit- 
ed). It  is  insisted  for  the  appellant  that  the 
former  Indictment  was  at  least  sufficient  to 
sustain  a  conviction  for  inrolantary  man- 
slaughter. If  the  defendant  had  been  acquit- 
ted under  that  Indictment,  a  dUFerent  ques- 
tion would  be  presented,  but,  when  he  was 
convicted  under  that  indictment  and  obtained 
a  new  trial,  he  took  It  subject  to  the  limita- 
tions Imposed  by  the  statute,  and  the  case 
stood  precisely  as  though  no  trial  liad  beoi 
had. 

C3, 4]  It  Is  insisted  that  the  instructions  of 
tiie  court  were  erroneous,  in  this :  tiiat  the 
first  Inqtmctlon  did  npt  use  the  words,  "not 
in  his  necessary  or  apparently  necessary  .self- 
defense,**  but  an  apt  and  full  Instruction  on 
self-defense  was  c^Ten.  and  the  Jury  were 
told  that,  if  they  believed  Qiese  fiicts  to  ex- 
ist, they  should  acquit  the  defendant.  All  of 
the  instructions  are  to  be  read  together.  The 
Jury  could  not  possibly  have  been  misled.  In 
addition  to  this,  under  the  first  Instruction, 
the  Jury  could  not  find  the  deftodant  guilty 
nnleas  tiie  killing  was  done  feloniously,  and 
this  excludes  the  idea  of  self-defense.  Kadin 
V.  Commonwealth,  ftl  Ky.  862-863,  1  S.  W. 
594,  8  Ky.  Law  Bep.  293.  The  Instructions 
are  practically  those  we  directed  to  be  given 
on  tbe  former  appeal. 

[S,  I]  It  is  also  insisted  that  there  was 
such  misconduct  of  counsel  on  the  trial  that 
a  new  trial  should  l>e  granted.  The  state- 
ment of  the  bill  of  exceptions  on  this  subject 
is  In  these  words:  "And  thereupon  the 
plaintifTs  counsel  proceeded  to  argue  the 
case  before  the  Jury,  in  the  following  order: 
(1)  J.  M.  McDanlel;  (2)  H.  S.  McGnhre, 
county  attorney;  (3)  CoL  Thos.  C.  Johnson, 
'commonwealth  attorney.  The  said  J.  M. 
HcDaniel  In  behalf  of  the  plaintiff  made  a 
very  bitter  and  vindictive  speecli,  denounc- 
ing the  defendant  in  unmeasured  terms,  and 
insisted  that  the  Jury  bring  in  a  verdict  to 
hang  the  defendant,  'so  that  they  could  go 
home  and  tell  their  wives  that  they  had  done 
their  duty,  and,  if  they  failed  to  hang  him, 
th^r  wives  would  look  down  on  them  as 
having  &iled  to  discharge  their  duty ;'  that 
this  appeal  of  counsel  to  tbe  Jury,  with  refer- 
ence to  th^  wivee,  was  calculated  and  did 


greaUy  influence  the  Jury  to  find  the  defend- 
ant giUlty,  and,  although  counsel  for  defend- 
ant objected  to  the  line  of  said  counsel's  arg- 
ument and  the  court  sustained  the  objections 
and  admonished  the  Jury,  still  the  effect  of  it 
was  to  poison  the  minds  of  the  Jury  against 
the  defendant,  and  to  cause  them  to  bring  in 
a  v^dict  of  guilty.  The  argument  of  H.  S. 
McGulre^  county  attorney,  was  more  objec- 
tionable than  that  of  Attorney  McDanlel.  He 
was  more  abusive  of  defendant  than  McDan- 
lel, and  among  other  things  which  he  stated 
to  the  Jury  he  said,  'Gmtlemen  of  the  Jury, 
if  you  don't  hang  this  del^dant,  or  convict 
him,  or  If  you  let  him  go  tree  and  don't  con- 
vict him,  he  will  rape  your  wives  and  daugh- 
ters, and  my  wife,  and  other  men's  wives, 
and  it  will  be  dangerous  for  them  to  walk 
the  streets;'  and  this  was  objected  to  by 
counsd  for  the  defendant  at  the  time,  and 
the  court  admonlBbed  counsel,  and  told  the 
Jury  not  to  consider  it,  but,  Jury  having 
already  heard  it,  the  effect  was  to  greatiy 
stir  up  the  Jury  and  poison  their  minds 
against  the  defendant,  and  cause  them  to  bring 
In  the  verdict  of  guilty.  Commonwealth's 
Attorney,  T.  C  Johnson,  being  an' officer  and 
a  man  of  great  Influence,  and  having  tiie 
closing  argument  of  fhe  case,  traveled  out 
of  the  record,  and  abused  the  defendant 
without  any  warrant  whatever  in  the  record, 
and  among  other  things  said,  'Gentlemen 
of  tbe  Jury,  you  bring  In  such  a  verdict  In 
this  case  as  the  people  of  Franlifort  will  not 
be  ashamed  of  when  they  see  the  record  In 
this  trial,  which  will  be  sent  there;'  and 
counsel  for  defendant  objected  to  the  state- 
ment, and  the  court  admonished  the  Jury  not 
to  consider  the  statement,  but  It  had  its 
effect  and  influence  on  the  Jury." 

[7]  It  will  be  observed  that  In  the  above 
the  circuit  judge  certifies  to  this  court  that 
J.  fli.  McDanlel  made  a  very  bitter  and  violent 
speedi,  doiouncdng  the  defendant  in  unmeas- 
nred  terms,  and  that  this  appeal  did  greatly 
influence  the  Jury  to  find  the  defendant 
guilty;  tiiat  the  effect  of  it  was  to  poison 
the  minds  of  the  Jury  against  the  defendant, 
and  to  cause  them  to  bring  In  a  verdict  of 
guilty ;  that  the  county  attorney  was  more 
abusive  than  McDanlel,  and  that  the  effect 
of  what  he  said  was  to  greatly  stir  up  the 
Jury,  and  poison  their  minds  against  the  de- 
f^dant,  and  cause  them  to  bring  in  a  verdict 
of  guilty;  that  the  conunonwealtb  attorney 
travded  out  of  the  record  and  abused  the  de- 
fendant without  any  warrant  whatever  in  the 
record;  and  that  this  had  Its  ^ect  and  in- 
fluence on  the  Jury.  It  is  Impossible  to  rec- 
oncile these  statements  of  the  bill  of  excep- 
tions with  the  action  of  the  circuit  court 
in  refusing  to  grant  a  new  trial.  We  must 
assume  that  tbe  learned  circuit  Judge  ruled 
consistently  on  tiie  trial,  and,  when  we  com- 
pare the  language  of  the  bill  of  exceptions 
with  tbe  language  used  in  the  grounds  for  a 
new  trial.  It  would  seem,  probable  that  what 


Digitized  by 


923 


164  SO  UTU WB8TBRN  RBPOBTEB 


the  court  meant  to  certl^  was  tbat  tbe  do- 
fendant  InsiBted  that  the  argument  had  ^- 
fect  on  the  Jury  as  stated,  and  that  the  cir- 
cuit court  did  not  mean  to  certify  to  it  as  his 
opinion  on  the  qnestlMi.  Bat,  however  this 
may  be,  we  must  try  the  case  on  the  facts 
shown  by  ttie  record.  It  Is  the  duty  of  the 
circuit  court  to  certl^  the  facts  In  the  bill 
of  exceptions.  He  Is  not  required  to  certify 
his  opinion  or  his  condoslon  on  the  facts. 
We  must  accept  as  true  the  facts  he  states, 
but  we  do  not  aoc^t  as  correct  his  conclu- 
sions unless  they  are  warranted  by  the  rec> 
ord;  for  we  must  from  the  facts  shown  by 
the  record  determine  for  ourselves  whether 
the  Judgment  should  be  reversed. 

[I]  It  remains,  therefore,  to  determine 
wliether  upon  the  facts  stated  there  was  such 
misconduct  of  counsel  as  to  warrant  a  re- 
versal. Tiie  bill  of  exceptions  shows  that 
McDanlel  insisted  that  the  Jury  bring  In  a 
verdict  to  hang  the  defendant,  so  that  they 
could  go  home  and  tell  their  wives  that  they 
had  done  tbelr  duty,  and.  If  they  foiled  to 
hang  him,  their  wives  would  loofc  down  on 
them,  as  having  failed  to  dlsdiarge  theli 
duty.  It  also  shows  that  the  court  sustained 
the  objections  of  the  defendant  to  this  argu- 
ment, and  admonished  the  Jury  to  disregard 
it  The  same  thing  appears  as  to  the  state- 
ments made  by  the  county  attorney,  and 
as  to  the  statements  made  by  the  common' 
wealth  attorney.  The  statements  of  the  coun- 
ty attorney  were  especially  unwarranted,  but 
the  court  not  only  sustained  the  objection 
to  them  and  told  the  jury  not  to  consider  them, 
hut  also  admonished  the  counsel.  There  was 
no  motion  then  or  at  any  time  to  discharge 
the  Jury  on  account  of  miscondact  of  counsel. 
The  defendant  took  the  chance  of  being  ac- 
quitted by  the  Jury,  wltliout  moving  to  dis- 
charge the  Jury.  The  ai^ument  of  tlie  county 
attorney  was  unwarranted,  and  was  cal- 
culated to  prejudice  the  defendant,  but  we 
must  assume  that  the  Jury  obeyed  the  ad- 
monition of  the  court,  who  did  everything 
he  could  do  except  discharge  the  Jury,  and 
this  the  defendant  did  not  ask.  The  court 
could  not  discharge  the  Jury  without  the 
defendant's  consult;  for,  if  he  liad  done  so, 
this  would  have  operated  as  an  acquittal 
We  do  not  attach  so  nuidi  Importance  to  the 
remarks  complained  of  In  the  speech  of  Mc- 
Danlel or  the  commonwealth  attorney.  It 
Is  not  uncommon  for  prosecuting  attom^s 
to  urge  the  Jury  to  do  their  duty  on  the 
ground  that  tlie  responsibility  for  the  en- 
forcement of  the  law  rests  primarily  witi) 
them.  Such  appeals  are  not  beyond  the 
pale  of  legitimate  argument  It  was  not 
proper  for  tlie  attorneys  to  refer  to  the  wives 
of  the  Jury  or  to  the  sentiment  of  the  people 
of  Frankfort  when  tliay  should  see  the  record 
of  the  trial.  But,  aa  the  conrt  sustained  the 
defendant's  objection  to  all  this  and  exdnded 
lt»  we  do  not  see  that  it  could  have  been  sub- 
stantlaHy  hurtfuL    The  statement  of  the 


county  attorney  would  have  beat  nnidi  more 
objectionable^  if  tliere  had  been  anytliing  In 
the  trial  to  suggest  the  thought,  but  there 
was  no  question  of  race  ^ejudice  in  the 
case,  all  of  the  parties  i»esait  at  the  homi- 
cide being  negroee,  and  no  woman  being  con- 
cerned In  the  matter  directly  at  Indirectly. 
There  had  be«i  no  attat^  on  the  <diaracta 
of  the  defendant,  and  while  the  a^ieal  by  the 
county  attorney  was  grossly  Improper,  and 
wm  properly  excluded  by  the  circuit  court 
stIU,  when  all  this  was  done,  both  tlie  at- 
torn^ and  the  Jury  being  admonldied  by 
the  court  we  do  not  think  that  under  all 
the  facts  of  the  case  a  new  trial  should  now 
be  granted  simply  because  this  incident  oc- 
curred on  the  trial. 

[I]  The  complaint  tliat  one  of  the  Jurors 
who  tried  the  case  was  a  m^nber  of  the 
grand  Jury  who  returned  the  first  indictment 
was  not  made  in  the  circuit  court  in  time, 
having  not  been  presented  until  the  next 
term,  and  after  the  motion  for  new  trial  had 
been  overruled  at  the  preceding  term.  In 
addition  to  this,  under  section  281  of  the 
Oriminal  Code,  the  decisions  of  the  drcutt 
court  on  challenges  f^r  cause  are  not  sub- 
ject to  exception.  This  objection  to  the  Jnrot 
was  a  ground  of  diallenge  for  cause,  and  the 
ruling  of  the  court  on  such  objections  can- 
not be  reviewed  on  appeaL  No  right  of  ap- 
peal existed  In  crimloal  cases  prior  to  1851, 
and,'  when  the  Legislature  In  1861  allowed 
the  right  of  ai^>eal,  it  provided  that  certain 
mattera  should  not  be  subject  to  exc^rtlon, 
and  this  has  been  the  law  evor  since,  with 
a  sll^t  modification  made  recently,  and  not 
material  here. 

Judgment  afflrmed. 


BSNNUrr  JBLLIGO  COAL  OO.  T.  BAST 
JBLI>ICO  COAL  00. 

(Court  of  Appeals  of  Kentucky.  March  18, 
1918.) 

1.  PuBuo  liUToa  Q  101*)— PAnim^aiM- 
xrr. 

Where  no  settlement  <»i  the  land  was  ever 
made  by  a  Janlor  patentee  or  by  aoy  one  claim- 
ing under  him.  within  the  Interferenoe  with  a 
prior  iorwi  the  Junior  patents,  wo  fsr  aa  they 
conflicted  with  the  prior  patent,  were  yM. 

[Ed.  Note.~For  other  cases,  see  Public  Landa. 
Gent  Dig.  U  4U-4a7;  Dee.  Dig.  f  151.*] 

2.  PtTBUC  Lanos  .(I  151*)  —  Wild  Tucbkb 
Land— CoNSTBUonvx  Posskssion. 

No  one  can  take  other  than  constructive 
possosrion  of  unlncloaed  timber  land,  not  soit- 
able  for  tUlaie,  and  which  has  no  bnildingB 
thereon. 

[Ed.  Note.— For  other  cases,  see  Public  T<and» 
Cent  Dig.  ii  411-437 ;  Dec.  Dig.  i  151.*] 

3.  BEFOBlfATIOIl  OF  Instbuments       4S*>  — 
SUFFICIENCT  or  EVIDENCE— MISTAKE. 

Evidence  in  an  action  for  trespass,  In 
wlilch  defendant  sought  to  correct  a  mistake 
in  tbe  description  of  deeds  in  plaintiff's  chain 
of  title,  and  to  have  the  deeds  as  to  mch  de- 
scription declared  void,  htU  not  soffifdently 
dear,  positlvei  and  nneqaivooal  to  sustain  an  sJ- 


•ror  other  ouee  tee  ume  topio  sod  section  NUMBER  la  Dae.  Dig.  4  Am.  Dig.  Ker-No.  Suriaa  *  Rep'r  Iti4ax« 
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lotion  that  platntUTs  mntor  did  not  obtain 
in  liii  deeds  tne  laud  which  he  understood  he 
was  buying. 

lEd.  Note.— For  other  cases,  see  Befonnatlon 
of  Instmrneots.  Cent  Dig.  H  167-193;  Dec 
Dig.  I  46.*1 

4.  BrtDBNCX  a  229*)— GONUNT  TO  Bmwowua- 

Tioif  or  Dud— Pbiob  Obahtkk. 

Consent  to  the  correction  of  a  mistake  in 
the  description  of  a  deed,  to  be  available,  must 
be  the  consent  of  the  last  claimant  thereunder. 

[Ed.  Note.— For  other  cases,  see  EMdencs, 
Cent  Dig.  If  822-834 ;  Dea  Dig.  1  22».«] 

6.  LnoTATioN  or  AonoNS  (|  37*)— MuTan— 
AccBUiX  or  OaTin  —  Tua  or  Bnouiuto 
Debd. 

Under  Ky.  St  1  2519,  providing  that,  in 
actions  for  relief  ^om  mistake,  the  cause  of 
action  shall  not  aocme  until  its  diaomry*  bot 
that  no  such  actlcm  shall  tw  broo^t  In  10  yean 
after  the  time  of  making  th«  contract  defendant 
in  tnwpass,  claiming  under  a  deed  executed  In 
1907  by  plaintiflTs  remote  grantor,  and  pmylng 
that  a  mistake  in  the  description  of  a  deed  by 
th«  same  grantor  in  1871,  under  which  plain- 
tilt  claimed,  be  corrected  and  its  own  title  quiet- 
ed, on  plaintiCTs  refusal  to  consent  to  the  cor- 
rection of  the  deed,  did  not  bring  itself  dearly 
within  the  provisions  of  Uie  statate.  and  its 
right  to  have  the  deed  corrected  was  lost 

[Ed.  Note.— For  other  cases,  see  Limitation 
of  Actions,  Gent  Dig.  H  182-186;  Dec.  Dig. 
I  87.«] 

6i.  BonnDABiES  (I  S7*)— SumciBiTcr  or  Bvi- 

IWNCE— BXTKBIOB  BoDITDABT  I/INE8. 

Evidence,  in  an  action  of  trespass  for  tak- 
ing coal  from  plalntUTa  survey,  held  sufficient 
to  locats  the  exterior  boondair  lines  of  the 
snrv^. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  ||  184-194;  Dec  Dig.  S  87.*] 

7.  Mom  AND  MlNBBALS  g  &1*)— BlOHT  TO 

RacovKE  roR  Tbebpabs— Dauagzs— Aixow- 

AKCa  or  IXPBOVXKENTS. 

One  wh<^  without  the  consent  of  the  owner, 
makes  Improvements  upon  another's  proiterty 
does  so  at  his  peril,  and,  except  under  extraor- 
dinary circumstances,  can  neither  remove  the 
improvements  nor  receive  compensation  there- 
for; bnt  where  there  was  an  honest  doubt  as 
to  the  true  location  of  the  exterior  boundary 
lines  of  plaintiff's  land,  although  defendant  had 
actual  notice  of  plaiotitTs  ownership  at  the 
time  he  laid  tracks  and  mined  coal  therefrom, 
defendant,  if  able  to  remove  the  tracks  without 
injury  to  the  mine,  should  be  permitted  to  do  so, 
but  must  permit  the  props  to  remain  without 
compensation  therefor,  or  for  any  property  that 
It  could  not  remove  without  injury. 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Gent  IMg.  |l  137-141;  Dec  Dig.  i 
51  ;•  Trespass,  Gent  Dig.  1 139.] 

&  Mines  and  Minkulb  (|  51*)— Bboovebt 
FOB  Tbupass— Mbasubb  ow  Dahaobb— Mzk- 
INO  Coal. 

The  measure  of  damages  for  trespass  in  en- 
tering upon  and  removing  coal  from  plaintiff's 
land  is  the  value  of  a  reasonable  royalty  for 
the  coal  takm  and  destroyed)  in  dstenninfng 
which  the  court  should  take  Into  acoonnt  the 
royalties  paid  In  that  locality  for  coal  of  a  like 
qnali^  In  similar  veins,  and.  If  the  amount  re- 
moved was  that  which  in  proper  mining  condl- 
tktm  the  land  would  be  likely  to  produce,  noth- 
ing  ritoald  be  recovered  on  account  of  improper 
management ;  but,  if  the  coal  removed  was  ma- 
teriallv  less  than  the  land  should  have  produced, 
plaintiff  should  recover  for  such  as  was  not  re- 
moved beeann  oC  improper  mining. 

SM.  Nota^Vn  other  cases,  see  Miaea  and 
erals,  Cent  Dig.  H  1S7-141;  Dae.  Dig.  I 
51;*  TxespasB,  Oe&t  Dig'  f  18».] 


'  Appeal  from  Clrcolt  Court,  ^oz  Oonnty. 

Action  by  the  Bennett  JelUco  Coal  Com- 
pany against  the  East  Jelllco  Coal  Company, 
with  answer  by  defendant  praying  that  its 
title  be  quieted.  Judgmoit  for  defendant, 
and  plaintiff  appeals.  Beversed  and  re- 
manded. 

S.  B.  Dlshman,  J.  H.  Bobslon,  H.  H. 
Owens,  and  Dlshman,  Tinal^  &  Dlshman, 
an  of  BaTbonrville,  for  appellant  Black, 
Ooldra  &  Blad^  of  Barbourvllle,  for  appellee. 

LASSINQ,  J.  The  Bennett  JeUIco  Coal 
Company  sued  the  East  Jellico  Coal  Com- 
pany for  damages  alleged  to  have  been  sus- 
tained by  It  on  account  of  trespasses  com- 
mitted as  follows:  Allying  that  it  was  the 
owner  of  a  tr^t  of  land  lying  on  the  waters 
of  Brush  and  Creasy  creeks  in  Knox  county, 
Ky.,  and  bounded  as  follows:  Beginning  at 
a  large  hickory  tree  near  the  top  of  the  ridge 
between  Brush  and  Greasy  creeks,  thence  N. 
34  B.  44  poles  to  on  ash,  thence  S.  65  E.  20 
poles  to  a  sugar  tree  and  linn,  thence  S.  10  E. 
60  poles  to  four  linns,  thence  S.  61  E.  24 
poles  to  a  linn  and  dogwood,  thence  S.  180 
poles  to  a  stake,  thence  to  the  beginning- 
It  charged  that  the  defendant  bad,  In  1908 
and  since,  wrongfully,  willfully,  unlawfully, 
and  without  Its  consent,  entered  upon  said 
land,  made  excavations,  tunnels,  and  entries 
Into  a  valuable  seam  of  coal  thereon,  known 
as  the  Dean  seam,  and  removed  large  quanti- 
ties of  coal  therefrom;  that  the  amount  of 
coal  so  removed  was  at  least  25,000  tons; 
that  said  coal  was  reasonably  worth  $1  per 
ton  at  the  time  it  was  so  taken;  that.  In  ad- 
dition, the  said  defendant,  In  removing  said 
coal,  had  done  so  in  such  a  n^Ugent  man- 
ner as  to  waste  not  less  than  6,000  tons  ad- 
ditional; and  that  the  coal  so  wasted  and 
lost  to  It  was  reasonably  worth  $1  per  ton, 
on  board  cars  at  said  mine,  and  It  prayed 
Judgment  against  the  defendant  for  the  two 
sums,  to  wit,  ¥26.000,  the  raloe  of  the  coal 
actually  taken,  and  95,000,  Uie  ralne  of  the 
coal  destroyed. 

The  defendant,  for  answer  and  counter- 
claim, admitted  that  it  made  the  excava- 
tions, tunnels,  and  entries  In  the  coal  veins 
upon  the  land  complained  of;  but  denied  that 
in  doing  so  It  had,  In  any  wise,  invaded  or 
trespassed  upon  any  rights  of  plaintiff.  It 
denied  that  plaintiff  was  the  owner  of  the 
land  in  question,  and  alleged  that  it  was  the 
owner  of  all  of  said  land  upon  which  and 
where  the  alleged  trespasses  were  made.  It 
denied  that  It  had  ever  committed  any  tres- 
pass vpon  any  land  owned  by  plaintiff,  or 
that  it  had  damaged  plaintiff  in  any  sum 
whatever.  Defendant  further  pleaded  that 
it  had  purchased  said  land  from  its  then 
claimant  and  owner,  and  acquired  title  there- 
to, and  that;  following  its  said  purchase,  it 
had  at  great  expense  erected  Talnable  Im* 
provements  on  said  lai^  In  the  shape  of  a 
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mlnlog  plant,  and  bad  laid  a  railroad  track 
from  aatd  mining  plant,  at  the  mines  on  said 
property,  so  as  to  connect  It  with  the  rail- 
road. That  plaintiff  knew  ot  its  possession 
of  said  land  and  ot  Its  putting  thereon  the  ex- 
tensive and  costly  Improvements,  so  as  to 
enable  It  to  work  said  Dean  seam  coal  vein 
thereon,  which  was  apd  is  very  valtiable,  and 
that,  notwithstanding  this  knowledge  on  the 
part  of  plaintiff,  it  made  no  objection  and  as- 
serted no  claim  of  ownership  until  said  Im- 
provements had  been  made  and  said  mining 
operations  carried  on  to  the  extent  complain- 
ed of.  It  denied  that  the  coal,  so  mined  by 
It,  was  worth  |l  per  ton,  or  any  sum  In  ex- 
cess of  one  cent  per  ton  In  the  mine,  and  It 
denied  that  It  had  conducted  Its  mining  oper- 
ations In  any  other  than  a  sklllfol  and  proper 
manner.  It  further  pleaded  that,  some  years 
before  the  Institution  of  this  litigation,  one 
A.  N.  Smith  was  the  owner  and  in  possession 
of  a  tract  of  land  adjoining  the  land  In  con- 
troversy, and  known  as  the  Marsee  tract 
That  he  sold  said  tract  of  land  and  attempted 
to  convey  same  by  deed,  but  that,  by  mistake 
In  the  draft  of  the  deed,  the  Marsee  tract 
was  not  described  therein  at  all,  but  the  land 
■in  controversy  was  described  therein.  That 
at  that  time,  and  simultaneously  with  the 
execution  of  the  deed,  Smith  put  his  vendee 
in  possession  of  the  land  actually  sold  to 
him,  which  was  the  Marsee  tract,  and  that 
the  said  vendee  neither  took  nor  claimed  pos- 
session of  the  land  in  controversy  under  his 
said  deed.  That,  at  the  time  of  this  convey- 
ance, the  aald  Smith  held  title  to,  and  had 
possession  both  the  Marsee  tract  and  the 
land  in  controveray,  and  that,  after  bis  said 
sale  oC  the  Marsee  tract,  he  remained  the 
owner  of  the  land  in  controversy.  That 
Smith's  vendee  thereafter  sold  the  land  so 
purchased  by  him,  and,  in  making  the  deed, 
copied  the  description  In  the  deed  so  made  to 
him  by  Smith,  and  in  fhto  way  the  mistake 
was  again  made;  and  so,  through  mesne  con- 
r^ances  from  Smith's  vendee  down  to  plain- 
tiff, each  of  the  deeds  made  ta  the  convey- 
ance of  the  Marsee  tnxt,  by  mistake,  de- 
scribed the  land  in  controversy,  although  the 
several  ownm  of  the  Marsee  tract  were  each 
poaaessed  of  it,  and  none  of  than  ever  claim- 
ed the  land  in  controversy.  Defendant  alleg- 
ed that,  while  the  deeds  did  not  describe  the 
Maraee  land,  each  ot  the  respective  vendees 
knew  the  land  he  was  buying  and  was  pos- 
sessed ot  and,  in  each  instance,  it  was  the 
Marsee  tract,  and  not  the  land  in  controver* 
sy,  which  he  claimed ;  and  defendants  plead- 
ed that  all  of  these  facts  were  known  to  the 
agents  of  plaintiff.  That  defendant  did  not 
and  could  not,  In  the  exercise  of  reasonable 
diligence,  discover  the  mistake  In  the  deeds 
attempting  to  convey  the  Marsee  land  until 
within  a  few  (leas  than  five)  years  before  the 
inatltnUott  of  this  suit  That  plaintiff  did 
not  discover,  until  wltliln  one  year  before  the 
instltatiMi  of  thla  suit,  the  mistake  in  the  de- 


scription of  the  Marsee  tract  in  the  Smith 
deed,  and  plaintiff  then  procured  Smith  to 
make  it  a  deed  to  the  Marsee  tract;  and  this 
act  on  the  part  of  the  plaintiff  is  pleaded 
and  relied  upon  as  establishing  the  fact  that, 
at  the  time  plaintiff  persuaded  Smith  to 
make  it  a  deed  to  the  Marsee  tract,  it  recog- 
nized that,  In  the  wlglnal  Smith  deed,  an  a- 
ror  and  mistake  had  heea  made.  Defendant 
further  alleged  that  the  claim  which  plaintiff 
had  been  asserting  to  the  land  was  casting  a 
cloud  upon  Its  title  to  its  damage  and  in- 
Jury  ;  and  It  asked  that  the  case  be  trans- 
ferred to  equity  and  the  rights  of  the  liti- 
gants be  determined,  and  that  he  be  adjudg- 
ed the  owner  of  the  land,  plaintiff's  petition 
dismissed,  and  its  title  quieted. 

A  motion  to  strike  cratain  portions  from 
the  answer  having  been  overruled,  plaintiff 
replied.  In  addition  to  traversing  the  aOtrm- 
ative  matter  set  up  in  the  answer  pleaded 
that  on  March  27.  1871.  the  said  A.  N.  Smith 
sold  and  conveyed  the  land  described  in  the 
petition  to  Abijah  Hosklns,  and  Hosklns 
caused  his  deed  to  be  recorded  In  the  clerk's 
office  of  Knox  county  on  November  23,  1872. 
Tliat  Hosklns  sold  said  land  to  Davis  Baker 
on  January  30,  1877,  and  his  deed  was  re- 
corded in  the  prc^r  office  on  August  29, 
1878.  That  Baker  took  possession  under  said 
deed  and  held  thereunder  until  September  22, 
1883,  when  he  sold  the  land  to  Amos  Powera, 
and  Powers  took  and  held  under  his  deed 
until  bis  death  In  189—,  and  t'hat  these  are 
the  deeds  referred  to  by  defendant  in  Its  an- 
swer. Plaintiff  allied  that  these  deeds  all 
conveyed  and  described  the  land  set  out  and 
described  In  the  petition ;  and  plaintiff  plead* 
ed  that  the  alleged  claim  of  mistake,  aet  up 
and  asserted  by  d^udant,  occurred  more 
than  29  years  before  tlie  defense  of  mistake 
was  interposed,  and  that  aald  defienae  waa 
barred  by  the  statute  of  limitations.  In  Ita 
rejoinder,  the  defendant  denied  Cbat,  imdet 
the  fiicts  pleaded,  its  defense  wbm  barred. 
This  pleading  completed  the  Issue;  a  great 
muB  of  testimony  was  taken  1^  the  respec- 
tive parties ;  and,  upon  Anal  sabmiaslon,  the 
diancdlor  found  that  the  defmdant  was  the 
owner  of  the  land,  and  accordingly  adjudged. 
The  IHalndfl  appeals. 

The  Lee  patent  was  Issued  by  the  common- 
wealth to  James  Lee  on  Novembo'  2S,  185i^ 
and  the  descrlptton  ot  the  land  covered  1^ 
this  patent  is  identical  with  the  deecrlption 
set  out  in  the  deeds  from  Lee  to  Smith  In 
186S;  from  Smith  to  HosUns  In  1871;  from 
Hosklns  to  Baker  in  1877;  and  from  Eater 
to  Amos  Powers  in  1883.  Powera  died  aboat 
1903.  In  none  ot  these  deeds  is  any  refer- 
ence made  to  any  patent  undw  whI<A  the 
land  was  acquired.  Amos  Powers  left  sur- 
viving him  a  widow  and  four  children,  and 
whatever  land  he  owned  passed  to  them  un- 
der the  laws  of  descent  Bllxabeth  Powers, 
widow  of  Amos,  in  February  1905,  sold,  and 
hy  deed  conveyed,  to  Samuel  Bennett  Perry 
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liewallen,  and  Kate  Lewallen  ber  entire  In- 
terest In  her  hosband's  estate,  as  is  evidenced 
by  the  following  language  found  in  her  said 
deed:  "Do  hereby  sell  and  convey  *  *  • 
all  of  Qiy  life  estate  and  interest  in  all  of  the 
real  estate  owned  by  Amos  Powers  at  his 
death."  Caleb  Powers,  a  son  of  Amos,  In  De- 
cember, 1904,  conveyed  to  Samnel  Bennett  his 
one-fourth  undivided  Interest  In  all  the  lands 
of  his  father  except  his  interest  in  the  survey 
known  as  the  Dean  survey,  containing  some 
30  acres,  which,  it  Is  conceded,  is  no  part  of 
the  land  in  controversy.  In  December,  1901, 
Rebecca  Powers  Greene  and  her  husband 
conveyed  to  Samuel  Bennett  her  undivided 
Interest  In  the  landed  estate  of  ber  fatho?. 
In  May,  1904,  John  L.  Powers,  a  son  of  Amos, 
conveyed  to  Perry  Lewallen  his  undivided 
Interest  in  the  landed  estate  of  his  father 
and  mother,  Amos  and  Elizabeth  Powers. 
So  that,  by  these  conveyances,  Samuel  Ben- 
nett became  the  own»  of  an  undivided  one- 
half  Interest  In  the  lands  of  which  said  Amos 
Powers  died  seised  and  possessed,  and  Perry 
Lewallen  and  Kate,  his  wife,  a  daughter  of 
Amos  Powers,  owned  the  remaining  undivid- 
ed one-half. 

In  August,  1008,  Kate  Lewallen  and  her 
husband.  Perry,  conveyed  to  G.  P.  Bain  their 
undivided  one-half  Interest  in  said  lands, 
and  in  th^r  deeds,  among  other  lands,  the 
James  Lee  survey,  and  referred  to  it  as  hav- 
ing been  conveyed  to  Amos  Powers  by  Davis 
Baker  in  1883.  In  August,  1908,  and  aa  soon 
as  Bain  acquired  a  one-half  interest  in  said 
land,  he  and  Samuel  Bennett  conveyed  to  the 
Bennett  Jellico  Goal  Company  the  Powws 
land.  Including  the  Lee  survey,  together  with 
other  lands.  Thus,  by  a  perfect  chain  of 
paper  title,  the  Bennett  Jellico  Coal  Company 
sbows  its^f  the  owner  of  the  James  Lee 
snrv^.  Tbe  East  Jellico  Coal  Company 
produced  a  deed  from  A.  N.  Smith  to  it, 
bearing  date  Octotm  20^  1907,  for  the  same 
propOTty,  and  also  claimed  title  thereto  nn- 
dw  and  by  virtue  of  the  following  deeds  of 
conveyances  to  It,  to  wit :  One  flrom  S.  D. 
Tinsl^,  April  11,  1902,  and  another  from 
Milton  Dean,  nnaley  claims  under  a  patent 
Issued  to  him  In  1886  on  a  survey  made  in 
1886,  and  Dean  claimed  under  a  patent  Issu- 
ed to  him  JiUy,  1895,  on  a  snrv^  made  in 
April.  188S.  Tbe  evldoice  shorn  that  both 
the  Tlnsl^  and  the  Dean  snrv^  orwlap,  In 
part,  the  Lee  8ui;yey. 

[1]  As  thore  is  no  evidence  showing  that 
any  settlmmt  was  ever  made  by  the  junior 
patraiteeSfOrby  any  one  claiming  under  them, 
within  the  lap  or  Interference,  tbe  junior 
pa^ts,  in  so  tBLT  as  th^  ocmfllct  with  the 
Lee  patent,  are  void.  Morgan  v.  Mo^n,  45 
S.  W.  497,  20  Ky.  Law  Bep.  190;  Oomett  v. 
Combs,  68  S.  W.  82,  21  Law  Rep.  837; 
Pace  V.  Asber,  187  Ky.  708,  126  S.  W.  366; 
Ritchie  V.  Owsley,  143  Ky.  1,  135  S.  W.  439 ; 
Slone  V.  Hall,  145  Ky.  232,  140  S.  W.  18& 
So,  app^lee's  right  is  made  to  d^wnd  upon 


two  proposltlonB:  First,  whether  or  not 
there  was  a  mistake  made  in  tbe  execution 
of  the  deeds  by  Smith  to  Hoskins,  Hosklns  to 
Baker,  and  Baker  to  Powers;  and,  if  so,  Is 
appellee  «ititled  to  have  said  mistake  recti- 
fied and  said  deeds.  In  so  tar  as  they  describe 
the  Lee  patent,  declared  void  and  of  no 
effect?  Both  propositions  must  be  decided 
In  l&voT  of  appellee,  or  else  its  claim  to  own- 
ership of  this  land  fails. 

On  the  question  of  mistake,  the  evidence  Is 
far  &om  satisfactory.  Smith  says  that  the 
description  of  the  land  sold  by  falm  to  Hoe- 
klns  was  taken  &om  his  patent;  that  he 
was  entirely  familiar  with  the  exterior 
boundary  lines  of  his  patent;  and,  although 
he  swears  positively  that  he  did  not  sell  the 
land  described  In  the  Lee  patent  to  Hosklns, 
he  admits  that  he  furnished  the  draftsman 
of  hl9  deed  to  Hosklns  the  deed  describing 
the  Lee  land ;  and,  although  Hosklns  swears 
he  did  not  Intend  to  buy  the  Lee  patent,  be 
thought  he  was  buying  all  the  land  that 
Smith  owned.  The  fact  that  Hoskins  took 
actual  possession  of  the  cleared  i>ortlon  of 
the  land  owned  by  Smith  estabhiihes  noth- 
ing. 

1.2]  The  Lee  land  was  not  Inclosed;  bad 
no  buildings  on  it;  was  not  suitable  for  till- 
age; and,  b^ng  timber  land,  no  one  could 
take  other  than  constructive  possession  of  It 
When  the  evidence  of  Smith  and  Hosklns 
Is  considered  as  a  whole,  it  is  reasonably  ap- 
parent that  Smith  understood  he  was  selling 
all  of  bis  land,  and  Hoskins  clearly  under- 
stood that  be  was  buying  all  tbe  land  that 
Smith  owned.  The  statement  of  Smith  that 
he  did  not  sell  the  Lee  patent  is  of  no  evi- 
dential value,  when  read  In  the  light  of  hla 
subwqnent  conduct  He  was  thai  preparing 
to  leave  this  state,  never  to  return.  He  sold 
some  land  to  Hoskins,  and  Hoskins  thought 
he  was  getting  all  Smith  had.  Smith  moved 
to  Missouri,  stayed  about  a  year,  broke  np, 
and  returned  to  Kentucky.  He  nee^d  mon- 
iBy,  and  although  he  lived  tor  several  years, 
Immediately  upon  his  return  to  Kentucky, 
i^on  a  tract  of  land  owned  by  Hosklns,  be 
never  claimed  the  land  In  ctmtroversy,  or  did 
w  said  anything  that  could,  by  even  a  strain 
of  the  wildest  imagination,  be  constmed  in- 
to an  assertion  of  title  in,  or  ownership  to, 
the  Lee  land;  and,  although  he  now  says 
that  he  did  not  mil  this  land,  his  whide  con- 
duct shows  that  he  did,  and  this  ^ort  on  his 
IHurt,  after  the  lapse  of  S6  years  to  defeat  his 
deed  made  In  1871,  has  nunre  the  appearance 
of  an  ort  to  perprtrate  a  fraud  luxm  ap- 
pellant  than  to  correct  an  honeet  mistake; 

[S]  But  be  that  as  It  may  (for  the  purpos- 
es of  ttals  case  it  may  be  conceded  that,  as 
between  Smith  and  Hosklns,  a  mistake  was 
made,  and  that  a  similar  mistake  was  made 
as  between  Hosklns  and  Golden  and  Golden 
and  Baker),  by  this  mistake.  If  mistake  it 
was,  the  title  to  the  land  In  controversy  was 
put  in  Baker,  and  he,  In  1883,  by  his  deed 
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coBTeyed  it  to  Powers.  Powov  put  Us'  deed 
to  record  and  died  in  abmt  1903.  wlthoat 
having  parted  wltb  Ills  tltl^  and  wlttioot 
having  disclaimed  owneraUp  of  It  Bat  it  la 
argued  that  Powers  did  not  daim  it  There 
is  some  evidence  that  he  did  not,  but  thne 
la  some  evidence  that  he  did,  claim  It;  and 
this  latter  Is  mucAi  strongw  and  nx)re  persua- 
^ve  than  the  torma. 

It  Is  in  evidence  that,  aftra-  be  took  the 
Baker  deed,  he  conceived  the  Idea  that  It  did 
not  embrace  all  the  land  be  had  bought  of 
Baker,  and  he  caused  at  least  some  of  his 
lines  to  be  run  by  a  snrveTor,  and  then  dis- 
covered that  his  deed  did  not  Include  certain 
portions  of  the  Alarsee  land.'  He  Immediate- 
ly caused  this  land,  not  covered  by  his  deed 
to  be  patented  to  hlmselt  And  It  Is  a  most 
significant  clrcnmstance  tbat  in  bis  effort  to 
possess  htmiw^TH  of  this  land  which  he  found 
his  deed  did  not  cover,  the  land  he  caused  to 
be  patented  to  himself  calls  for  certain  cor- 
ners and  lines  of  the  Leo  patent  He  then 
knew  that  his  deed  from  Baker  called  for 
these  lines  and  comers,  and  the  land  be 
caused  to  be  patented  lay  Immediately  ad- 
jacent thereto.  He  caused  his  deed  to  be  put 
to  record,  and  exercised  the  only  acts  of  own- 
ership shown  by  the  record  to  have  been  ex- 
ercised by  any  one  on  the  land,  for  be  had 
cut,  removed  from,  and  sold  certain  walnut 
timber  standing  thereon.  The  evidence  does 
not  support  the  charge  that  Powers  did  not 
get,  In  his  deed  from  Baker,  the  land  which 
he  understood  he  was  buying.  In  other 
words,  no  mistake  was  made  so  far  as  he 
was  concerned,  or,  rather,  the  decided  weight 
of  the  evidence  is  against  the  contention 
that  such  a  mistake  was  made;  and  under 
the  well-established  rule.  In  order  to  entitle 
one  to  relief  on  the  ground  of  mistake,  the 
evidence  offered  in  support  thereof  must  be 
clear,  positive,  and  unequivocal.  17  Cyc.  775 ; 
Graves  v.  Mattlngly,  6  Bush,  861;  Vaughn 
V.  Dlgman.  48  &  W.  261,  19  Ey.  Law  Rep. 
1840;  OrabCree  v.  Slab,  99  &  W.  208,  80  Ky. 
Law  Bepb  672;  Ironing  Coal  Ca  v.  Dow- 
Ung,  124  8.  W.  870;  Whltt  v.  Whitt  146  Ey. 
307,  140  a  W.  07a  Bat  If  we  felt  lees  oei^ 
tain  of  our  position  upon  this  branch  of  the 
case,  and  should  concede,  for  the  purposes 
of  argamoat,  that  as  to  Powon  also  a  mis- 
take mu  made  in  tb»  ezecntlon  of  Uu  deed 
by  to  him,  appellee's  position  would 

not  be  atrengthmed,  for,  as  a  stream  can 
rise  no  hlghor  than  its  aoarce^  so  a]K>ellee 
can  acquire  no  greater  rights  than  its  ven- 
dor, BmUli,  bad. 

[4, 1]  If  Smith  could  not  have  bad  the 
deed  corrected,  appellee  cannot;  and  so  we 
pass  to  a  cwslderation  of  the  second  ques- 
tion raised,  to  wit:  Is  appellee  barred  by 
the  lapse  of  time  from  having  the  mistake, 
If  such  there  was,  corrected?  Sectton  2519, 
Eentui^  Statutes,  provides:  "In  actions 
for  relief  for  fraud  or  mistake,  or  dam- 
ages tor  ^tbsXf  tbe  cause  of  acti<m  sbaU 


not  be  deemed  to  bava  accmed  until  the 
dlacovary  of  tbe  traad  or  mistaka;  tant  no 
■a(di  action  shall  be  brooglri:  In  ten  years 
after  the  time  of  making  the  contract  or 
the  prapetratlon  of  the  fraad."  TUb  is  a 
statute  of  reptwe,  provided  tat  the  t«ts 
purpose  of  meeting  cases  of  this  character. 
It  recognizes  the  fallibility  of  man;  that 
In  the  <n^luary  everyday  affairs  of  Ufe^  mls- 
talraa  will  often  be  made;  and  that  doe 
administration  of  Justice  requires  that  they 
should  be  corrected;  and  it  fixes  the  time 
limit  within  which  one,  seeking  relief  of  this 
kind,  must  apply  therefor.  This  maximum 
limit  Is  fixed  at  ten  years;  and,  the  right 
being  statutory,  in  order  for  one  to  avail 
himself  of  its  benefits  he  must  bring  himself 
clearly  within  its  provisions.  Does  appellee 
do  so?  In  1871  Smith  was  in  posseation  of 
the  Lee  patent  He  sold  it  and  by  his  deed 
passed  that  possession  to  Hosklns,  and  from 
that  day  on  he  had  nether  actual  aor  con- 
structive possession  of  this  land;  Hosklns' 
deed  was  put  to  record;  Hosklns  did  not 
disclaim  ownership ;  Smith  was  not  claiming 
it;  for  36  years  he  is  silent  Now,  suppose 
tbe  title  was  stilt  In  Hosklns,  and  Smith 
should  bring  his  suit  against  Hosklns  to 
have  the  deed  reformed,  could  he  do  so? 
Certainly  not  But  it  Is  argued  that  Hosfeins 
consents  that  it  shall  he  done;  being  under 
no  disability,  he  might  do  so.  But  in  that 
event  Smith  would  recover  the  land, 
not  by  virtue  of  any  legal  right  but  by  grace 
of  Hosklns.  His  consent  here  can  be  of  no 
avail,  for  he  has  parted  with  his  title,  and 
those  who  bought  and  hold  under  him  can 
create  in  Smith  no  greater  right  than  Bos- 
kins  could,  after  they,  In  turn,  have  parted 
with  the  title;  but  In  order  to  make  the 
ccmsent  available,  It  must  be  the  consent  of 
the  last  claimant  who  is  an  Innocent  holdor. 

In  this  case  appellant  stands  in  this  atti- 
tude, for  its  immediate  vendors,  Bennett  and 
Bain,  bought  It  before  Smith  attunpted  to 
conv^  to  appellefe  Tbdr  deeds  were  of  rec- 
ord. They  claimed  under  them.  They  not 
only  do  not  agree  with  appellee  that  a  mis- 
take was  made,  but  testify  positively  that 
tbey  got  only  what  tbey  bargained  for,  and 
In  this  they  are  supported  by  their  deeds. 
AppeUant  aoqolred  tbia  title;  and,  o  it  re* 
fDsea  to  consent  to  tbe  correction  of  tbe  old 
Smith  deed  of  1871,  the  parties  are  relegat- 
ed to  their  rights  under  thje  statute.  Tbia 
statate^  as  stated,  gave  than,  at  moi^  bat 
t«L  years'  time  within  wb]<^  to  InstltDto 
proceedings  to  bare  the  mlstaln  corrected; 
and,  having  failed  to  exercise  tbat  rii^t 
within  that  tlme^  tbelr  ri^t  to  tbe  remedy 
has  been  lost  to  them.  Salve  v.  Bwln&  1 
Dnr.  271;  Abner  v.  Oabbard,  81  8.  W.  285. 17 
Ey.  Law  Bep.  410;  German  Security  Bank  v. 
Columbia  Finance  ft  Trust  Co.,  85  S.  W.  761, 
27  Ey.  Law  Rep.  681;  Blakley  v.  ^nberry, 
137  Ey.  283,  125  S.  W.  703. 

It  is  a^ed  that,  under  the  anthwlty  itf 
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Morgan  t.  Gomb8>  108  &  W.  272,  32  Ky. 
Law  Kep.  1200,  and  fievell  v.  Nelson.  113 
Ky.  in,  87  S.  W.  »85,  23  Ky.  Law  Rep.  2438, 
the  application  of  tbis  rule  cannot  be  In- 
voked In  a  case  like  tbls.  We  do  not  w 
constrae  those  oiilnions.  In  Morgan  t. 
CombB.  the  relief  was  sougbt  before  the  ten 
yeara  bad  run;  and  the  party  seeking  tbe 
relief,  baring  broogbt  bimaelf  within  tbe 
sheltering  protection  of  tbe  statute,  waa 
granted  the  relief  asked;  and  it  la  clearly 
intimated  in  that  opinion  that,  were  It  not 
BO,  a  different  rale  would  bare  been  ap- 
plied, as  appears  from  the  following  excerpt 
therefrom:  "If  wrong  In  tbe  conclusion  that 
the  deed  was  procured  by  fraud,  we  would 
nevertheless  think  It  right  to  correct  the 
deed,  for  It  Is  manifest  from  tbe  evidence 
that  it  conveys  other  laud  and  more  than 
double  the  quantity  sold  by  appellants, 
Charles  and  Sarah  Morgan,  to  W.  J.  Combs. 
So,  treating  tbe  transaction  as  a  mistake, 
appellants  would  still  be  wtltled  to  a  ref- 
ormation of  the  deed.  •  •  «  Tbe  stat- 
ute of  limitations  does  not,  as  contended  by 
appellees,  bar  appellants'  right  to  the  relief 
demanded.  Tbe  discovery  of  the  fraud  or 
mistake  in  the  procurement  of  the  deed  was 
made  within  ten  years  of  the  date  of  its 
execution,  and  tbe  action  brought  within  tbe 
ten  years  and  within  five  years'  time  of  the 
discovery  of  the  fraud  or  mistake,  and  tbe 
evidence  shows  that  the  discovery  conld  not 
have  been  sooner  made." 

In  Sewell  v.  Nelson,  tbe  facts  are  wholly 
unlike  those  here  presented.  There  Nelson 
brought  suit  to  quiet  his  title  to  certain 
lands,  of  which  he  was  and  bad  been  in 
possession  for  some  years.  Sewell  asserted 
title  to  tbe  same  land  under  an  old  deed. 
Nelson  sought  to  avoid  the  effect  of  this  deed 
by  showing  that  it  was  fraudulent  and  vol- 
untary. Sewell  pleaded  that  the  deed  bad 
been  made  in  1884,  and  that,  as  more  than 
ten  years  had  elapsed  from  the  time  of  its 
execution  before  tbe  filing  of  the  suit,  the 
statute  of  limitations  against  relief,  when 
based  upon  frand  or  mistake,  operated  to 
perfect  his  title,  in  considering  this  conten- 
tion, tbe  court  said:  "Tbe  argument  is  a 
novel  one.  It  is  that  one  out  of  possession, 
claiming  a  right  of  possession  under  a  fraud* 
ulent  and  void  conveyance  it  may  be,  can 
have  sncb  conveyance  ripened  by  time  Into  a 
perfect  one ;  that  it  may  sustain  an  action 
of  ejectment  against  one  or^^lnally  having 
the  better  title  and  in  possession.  Tbe  posi- 
tion is  folladous.  The  statutes  of  limita- 
tions do  not  apply  (as  respects  property)  to 
any  one  not  in  poweaslon.  Tbe  plea  is  a 
defense  toward  maintaining  the  status  quo. 
A  mere  claim,  for  whatever  tlme^  unaccom- 
panied by  actual  possession,  can  give  no 
right  under  the  statute" 

We  have  no  sutib  stete  of  case  here. 
Smith,  after  the  execution  of  the  deed  In 
1871,  was  never  in  the  actual  possession  of 
ttw  land  covered      tb«  Lee  patcaat;  and, 
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bavlng  by  his  deed  passed  to  his  grantee 
bis  constructive  possession  thereof,  his  case 
falls  clearly  within  that  claaa  <^  caaea  of 
which  the  statute  treats. 

The  case  of  Dean  v.  Hall,  105  &  W.  96,  81 
Ky.  Law  Rep.  1306,  cited  and  relied  upon  by 
appellee,  Is  not  In  point,  for  the  reason  that 
there  suit  for  reformation  was  begun  within 
less  than  five  years  from  tbe  time  the  deed 
was  made.  Tbe  language  quoted  and  relied 
upon  is  simply  a  stat^ent  that  tbe  aggriev- 
ed party  Is  entitled  to  prosecute  a  suit  of 
that  character.  No  question  of  limitation 
was  Involved. 

Appellee  is  not  tbe  owner  of  this  land,  and 
la  answerable  to  appellant  for  such  damages 
as  it  sustained  by  reason  of  the  trespasses 
complained  of. 

[B]  In  oTdex  to  arrive  at  the  proper  esti- 
mate of  tbe  damage,  it  is  necessary  to  locate^ 
with  accmracy,  the  exterior  boundary  lines  ot 
the  Lee  patent  Much  evidence  was  Intro- 
duced on  this  point  While  that  introduced 
by  neltbo*  party  is  entirely  satisfactory,  tbe 
wdght  of  the  evidence  supports  tbe  claim  of 
amwllant  as  to  the  proper  location  of  the 
comers  and  exterior  lines  of  said  patent 
The  patent  calls  for  a  large  hickory  tree  on 
top  of  a  TiAge  as  the  beginning  comer.  Ap> 
pellee's  evidence  tends  to  show  that  this  tree 
is  still  stendli^,  although  the  tree,  designat- 
ed by  its  witnesses  as  tbe  beginning  corner, 
1b  not  a  large  hickory  tree,  and  has  no  marks 
of  an  age  indicating  that  it  is  tbe  tree  refer- 
red to  In  the  Lee  patent  Tbe  evidence  for  ap- 
pellant is  to  the  effect  that  this  tree  Is  down, 
and  tbe.  place  where  it  stood  is  evidenced  or 
marked  by  an  indenture  or  hole  in  the 
ground ;  and,  as  evidence  that  this  hole  is  the 
place  where  the  tree  stood,  it  Is  shown  that 
the  roots  of  a  hickory  tree  were  found  in  the 
ground  at  that  point,  and  a  marked  chestnut 
stands  near.  This  evidence,  of  itself.  Is  not 
much  more  satisfactory  than  Is  the  evidence 
introduced  by  appellee  upon  this  point;  but 
we  find  that,  in  running  the  lines  of  tbe  Lee 
patent  from  this  hole  in  the  ground,  several 
marked  trees  are  passed;  and,  while  tbe 
marks  on  some  of  these  trees  are  not  of  suf- 
ficient age  to  lead  to  the  belief  that  they 
were  marked  when  the  Lee  patent  was  sur- 
veyed, they  are  of  sufficient  age  to  lead  to 
tbe  belief  that  they  were  marked  when  the 
survey  for  tbe  Powers'  patent  was  made. 
As  this  was  run  with  the  Lee  patent,  it  is 
a^nrent  that,  in  running  the  Powers  sur- 
v^  by  tbe  Lee  lines,  the  hole  in  the  ground 
must  have  been  accepted  as  the  beginning 
comer.  When  tbe  Powers  survey  was  run, 
the  bldcory  tree  was  evidently  standing, 
and  it  undoubtedly  stood  where  appellant 
claims  it  did.  Accepting  the  bole  in  the 
ground  near  a  marked  chestnut  tree  as  tbe 
first  comer,  a  sugar  tree  and  dogwood  as 
the  third  comer,  the  four  linns  as  the  fourth 
comer,  and  a  Unn  and  sngar  tree  as  tbe  fifth 
comer,  we  have  only  the  second  and  sixth 
comers  unmarked.  Theoa  are  easily  fixed  by 
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reversing  the  calls  from  the  adjoining  cor- 
ners and  extending  the  Unas  unttl  they  meet 
The  figure  described  on  the  man  marked 
"Exhibit  T.  W.  No.  1,"  hy  the  daik  red  ttnee, 
la  near  the  true  location  of  the  exterior 
boundary  of  the  Lee  patent,  and  will  be  treat- 
ed as  such.  The  ai^umentthatttalBsurv^ls 
not  correct,  because  some  of  the  Uoes  had  to 
be  extended  In  order  to  make  them  <d08e.  Is 
without  merit,  for  It  is  well  known  that  these 
old  surreys  were  frequaitly  not  made  with 
accuracy,  and,  in  locating  HieSi  boundary, 
marked  comaB  exerdae  a  controlling  Influ- 
ence orer  both  course  and  distance. 

Some  confusion  has  arisen  In  the  record 
owing  to  the  fact  that  appellee  pleaded  that 
It  put  up  costly  improvements  In  the  way  of 
mining  machinery,  etc.,  upon  this  property. 
Frmn  a  careful  reading  of  the  record,  we  are 
convinced  that  no  Improvements  whateiret 
were  put  upon  the  land  covered  by  the  Lee 
patent  by  a^t^lee ;  It  simply  ran  Its  tunnels 
under  this  land  from  land  owned  by  it,  and. 
In  order  to  remove  the  coal,  put  in  such  props 
and  laid  such  tracks  In  the  tunnels  made  un- 
der the  Lee  land  as  were  necessary  to  enable 
It  to  remove  the  coal.  Aa  It  has  ceased  takr 
Ing  coal  ther^rom,  it  is  more  than  llk^  that 
the  tracks  at  least  have  bem  remoTOd,  hnt, 
whether  they  have  been  or  not,  it  la  evident 
that  the  value  of  the  Improvements  put  in 
this  mine  by  appellee,  upon  the  land  in  Ques- 
tion, Is  Inconsequential. 

[7]  Whether  valuable  car  not.  If  aiq^ee, 
at  the  time  the  tracks  woe  being  so  laid  and 
the  mine  so  propped,  had  actual  notice  of  ap- 
pellant's ownmhlp,  it  is  In  no  position  to 
complain,  for  It  Is  weU  settled,  by  a  long  line 
of  decisions,  that  whoa  one,  witiurat  the  con- 
sent of  the  owner,  makes  Improvements  upon 
another's  property,  he  does  so  at  his  peril, 
and,  exc^t  under  extraordinary  drcnmstanc- 
es,  will  be  allowed  neither  to  remove  the  Im- 
proTements  so  made  nor  to  receive  c(Hnpensa- 
tlon  therefor.  Smith  t.  Bell.  91  Ky.  655,  25 
S.  W.  752,  9  Ky.  Law  Rep.  1;  Henry  t. 
Brown,  99  Ky.  IS,  84  B.  W.  710.  17  Ky.  Law 
Bep.  1329;  Wade  t.  Eeown.  78  S.  W.  900,  25 
.  Ky.  Law  Repi  1787 ;  Montgomery  County  v. 
Bean,  82  S.  W.  240,  26  Ky.  Law  Rep.  568. 

As  there  has  existed  an  honest  doubt  as  to 
the  true  location  of  the  exterior  boundary 
lines  of  the  Lee  patent,  we  conclude  that,  un- 
der the  circumstances  of  this  case,  If  appellee 
can  remove  the  tracks  so  laid  in  the  mines, 
without  Injury  to  the  mine,  It  should  be  per- 
mitted to  do  so :  but  as  It  would  tmdoubted- 
ly  Injure  appellant's  property  to  ronove  any 
props  that  It  may  have  put  In  the  mine,  ap- 
pellee must  permit  these  to  remain,  and  Is 
not  entitled  to  recover  anything  on  account 
of  the  props  or  any  other  property  that  it 
cannot  remove  from  ttie  ndna  without  injury 
to  It 

The  evidence  as  to  the  amount  of  coal  re- 
moved from  this  land  by  anwUee,  and  as  to 
Its  value,  is  so  unsatisfactory  that  no  Judg- 
ment could  be  directed  thereon  that  would 


do  Justice  to  the  parties,  and  parttcnlarly  to 
appeltee.  As  the  case  must  be  reversed.  It 
should,  upon  its  return,  be  referred  to  the 
muter  to  bear  proof  and  report  the  facts 
upon  whidi  the  rights  of  the  parties  can 
be  determined.  Appellant  daims  Uiat  it 
is  oitltled  to  tlie  value  of  the  coal  ao  taken 
by  appellee^  on  board  cars  at  Its  mines,  and 
fixes  this  value  at  VI  per  ton.  and  also  to  the 
value  of  the  coal  alibied  to  have  been  de- 
stroyed by  the  netf^ent  bi  which  the 
mining  was  done;  while  appellae  dainn,  if 
liable  at  all,  it  is  only  for  a  f^  cents  per 
ton  for  the  coal  actually  taken. 

[I]  The  real  damage,  in  a  case  like  this,  is 
the  value  of  a  reasonable  royalty  for  the 
coal  taken  and  destroyed.  Sandy  River  Can- 
nel  Goal  Ca  v.  White  Honse  Gannti  Goal  Co.. 
125  Ky.  278,  101  S.  W.  319,  30  Ky.  Law  Repu 
1806, 102  S.  W.  320.  31  Ky.  Law  R^  374.  In 
determining  what  Is  a  reasonable  royalty, 
Qie  courts  should  take  into  account  the 
royalties  paid  In  that  locality  for  coals  of 
like  quality  in  veins  of  aH>roxlmatdy  the 
same  tMdmess.  In  ordw,  therefor^  for  the 
chancellor  to  dyte^'Mwe  the  sum  which  ap- 
pellee should  pay,  the  conunlsdwer  shonid 
be  directed  to  hear  proof  as  to  the  acreage 
from  which  the  coal  was  mined,  and  the  man- 
ner in  whXcb  the  mining  operations  were  ecm- 
ducted,  the  thickness  of  the  seam  from  which 
the  coal  was  tak^  and  the  quality  of  the 
coal,  and  also  as  to  whethn  or  not  the  min- 
ing was  conducted  bra  manner  so  as  to  avoid 
unnecessary  waste  of  the  coaL  the  conmda- 
slonw  should  also  hear  pLroof  and  r^M>rt  as 
to  the  actual  number  of  tons  of  coal  remov- 
ed from  this  land  by  appellee,  and  also  as  to 
the  number  of  tons  which,  considering  the 
acreage  of  the  mine  and  the  thldcnees  of  the 
seam,  could  have  been  taken  from  this  land, 
if  it  had  been  prop^ly  mined.  If  It  should 
appear  that  the  coal  so  removed  was,  in 
amount  approximately  that  which,  under 
proper  mining  conditions,  the  territory  atfect- 
ed  shonid  have  produced,  thai  nothing  should 
be  allowed  on  account  of  Improper  manage- 
ment In  the  removal  of  the  coal  from  the 
mines.  On  the  oth^  hand,  if  the  amonnt  of 
coal  shown  to  have  heea  removed  from  this 
land  Is  materially  less  Qun  what  the  evi- 
dence shows  should  have  been  produced  from 
the  glvffli  territory,  the  court  may.  In  addi- 
tion to  the  value  of  the  actual  amonnt  of 
coal  removed,  award  appellant  compensa- 
tion for  such  as  could  have  been,  by  pursu- 
ing proper  minli^  methods,  removed  from 
the  mines,  but  which,  because  of  imiHt>per 
mining  methods,  was  destroyed.  The  amount 
of  coal,  when  arrived  at  In  this  way,  at  the 
usual  and  customary  royalty  for  idmiiyT 
coals  In  that  locality,  fixes  the  sum  for  which 
appellant  should  be  given  Judgment 

Now  that  the  title  to  the  land  In  contro- 
versy is  settled  and  the  exterior  boundary 
lines  thereof  fixed,  and  the  measure  of  dam- 
ages given,  it  is  altogethra-  probable  that  the 
parties  can  agree  among  themselves  and  save 
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the  expom  of  a  referakoe  of  tills  case  to  tlie 
master.  The  court  should  give  tbsm  a  rea- 
sonable opportunitjr  to  do  so  upon  the  retom 
of  the  case ;  but.  In  the  erent  of  their  failure 
to  do  this,  It  should  have  the  v^oot  taken 
and,  apon  the  finding  of  the  master  and  the 
evid^ioe  reported  by  him,  enter  a  judgment 
In  favw  of  appellant  for  the  damage,  in  this 
way  shown  to  hare  been  sustained. 

Judgment  reversed,  and  cause  remanded 
for  farther  proceedings  consistent  ttlth  this 
opinion. 


CUMBERLAND  B.  CO.  t.  BAtS  et  nx. 

(Court  of  i^peala  of  Kentucky.  March  28, 
1913.) 

1.  LiHiTATioii  or  AonoNS  (1 56*)— Kdisanos. 

In  an  action  for  damagea  to  plain tlflTs  resi- 
dence as  well  aa  (or  personal  inconvenience 
by  reasoQ  of  defendant's  maintenance  of  a 
stagnant  pond  along  its  right  of  way  near  plain- 
tiff^  residence,  into  which  plaintis  had  moved 
iu  cold  weather,  when  auch  condition  did  not 
exist,  the  fact  that  defendant's  track  had  been 
there  more  than  five  years  would  not  bar  an 
action  tor  a  nuiaance  maintained  within  the  five 
years. 

[Ed.  Note. — For  other  cases,  see  limitation 
of  Actions,  Cent  Dig.  H  299-^;  Dec.  Dig.  { 
8B.*] 

2.  Appeal  ard  Esbob  (|  1038*)— Pabtt'  Un- 
titled TO  AlXXOB  BBBOB— FATOBABLB  EB- 

bob. 

In  an  action  for  damages  from  defendant's 
maintenance  of  a  nuisance  on  its  right  of  way 
near  plaintiff's  residence,  defendant  could  not 
complain  of  an  instruction  limiting  plaintiff's  re- 
covery to  any  Injories  suffered  by  him  within 
one  year  before  the  filing  of  his  petition. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4052-4062;  Dec.  Dig.  | 
1088.*] 

8.  Nuisance  (I  BO*)— Pohitive  Damaobs— 
Injubieb  to  Pbopertt. 

In  an  action  against  a  railroad  for  dam- 
ages to  plaintiff's  residence  from  its  mainte- 
nance of  a  pond  along  its  right  of  way,  which 
at  low  stages  of  the  water  emitted  unwhole- 
some odors,  the  mere  fact  that  the  railroad  as 
an  incident  of  ita  operation  buried  animals 
along  the  right  of  way.  reaolting  In  inconveni- 
ence or  injury  to  plaintiff,  did  not  show  sudi 
recfcless  disregard  of  plaintiff's  rights  as  would 
Justify  punitive  damages. 

[Kd.  Note.— For  other  cases,  see  Nuisance, 
Cent.  Dig.  »  118-127;  Dec  Dig.  |  BO;*  Dam- 
ages. Cent.  Dig.  |  198.] 

4.  IjIUitation  ot  Actions  80*)— Nuisance. 

An  action  against  a  railroad  for  damages 
for  depreciation  in  the  value  of  the  use  of 
plaintlirs  residence  and  for  persona]  inconveni- 
ence, by  reason  of  unwholesome  odors  from  a 
stagnant  pond  maintained  by  it  along  its  right 
of  way,  must  be  brought  wittiin  five  years. 

[Eld.  Note. — For  other  casea.  see  Limitation 
of  Actions,  Cent  Dig.  {  141;  De&  Dig.  {  80.*] 

{{.  NUISANOB  (I  49*)— Staonant  Pond— Aj>- 
mSSIBILITT  OF  EtIDENCB. 

In  an  action  against  a  railroad  for  damag- 
es to  plaintiff's  residence  and  for  personal  in- 
convenience by  reason  of  unwholesome  odors 
from  its  malDteoance  of  a  stagnant  pond  along 
its  right  of  way,  evidence  that  plainbff'B  health 
was  affected  was  admissible  only  as  illustrating 
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the  extent  to  which  the  value  <tf  tiie  use  of  the 
property  was  diminished  by  the  nuisance. 

[Ed.  Note— For  other  eases,  see  Nuisance, 
Cent  Dig.  IS  115-117;  Dec  Dig.  |  49.^] 

6.  Nuisance  (S  60*)— Bubial  or  Animals— 
Dauaoes. 

Where  a  railroad  within  five  years^  and 
while  plaintiff  resided  near  its  track,  negligent- 
ly allowed  dead  animals  to  be  thrown  into  a 
pond  along  its  right  of  way,  or  buried  therein, 
so  that  the  water  in  the  pond  become  un- 
wholesome and  offensive  and  Impaired  plain- 
tiff's comfort  and  enjoyment  of  his  home  or 
land,  plaintiff  could  recover  such  damages  as 
would  fairly  compensate  him  for  the  deprecia- 
tion in  the  value  of  their  use  and  enjoyment. 

[Ed.  Note. — For  other  cases,  see  Nuisance, 
Cent  Dig.  SS  llS-127;  Dec  Dig.  i  60.*] 

7.  Nuisance  (I  B*)— Bubial  of  Anhuls— 
"Obdinabt  Cabe." 

A  railroad,  in  the  exercise  of  its  duty  to 
bury  animals  killed  by  its  trains  is  bound  to 
use  ordinary  care  as  to  the  manner  and  place, 
and  having  used  such  care.  Is  not  liable  to  one 
whose  residence  ia  thereby  rendered  uncomfort- 
able and  disagreeable;  "ordinal?  care"  In 
this  connection  being  that  degree  of  care  which 
an  ordinarily  prudent  person  would  usually  ex- 
ercise under  similar  drcumstances. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent  Dig.  {  6;  Dec  Dig.  S  5.* 

For  other  definitions,  aee  Words  and  Phrases, 
vol.  6»  PP.  6029-6042;  voL  8,  pp.  7739,  7740.] 

Ai^)eal  from  Circuit  Court,  Knox  County. 

Action  by  G.  H.  Bays  and  wife  against  tha 
Cumberland  Ballroad  Company.  Judgment 
for  plalntifrs,  and  defendant  appeals.  Re- 
versed, and  new  trial  granted. 

P.  D.  Black,  Jas.  D.  Black,  B.  B.  Ooldm, 
and  Hiram  H,  Owens,  all  of  Barbourvllle, 
for  appellant  J.  D.  Tuggle,  of  Barbourvllle, 
for  aiveilees. 

TUBNER,  J.  In  190S  appeUant  coQStmct> 
ed  Its  railroad  along  Brush  creek  in  Knox 
county,  a  part  of  its  right  of  way  along  that 
creek  having  been  bought  from  the  appellee 
C.  H.  Bays.  In  Its  construction  through  the 
right  of  way  purchased  from  Bays,  by  reason 
of  the  meanders  of  the  creek,  it  became  nec- 
essary for  appelant  to  erect  certain  embank- 
ments, and  thereby  change  the  course  of  the 
creek ;  the  old  bed  of  the  creek  was  In  a  de- 
pression, and  at  a  place  where  there  had  for- 
merly been  a  de^  hole  of  water;  after  the 
change  tills  formed  a  pond  of  condderable 
dimensions  along  the  railroad  track  near  the 
county  road,  and  near  a  residence  on  appel- 
lee's land.  The  nearest  point  of  the  pond  to 
the  house  Is  about  40  feet  The  bouse  bad 
been  constructed  at  the  time  of  the  filing  of 
the  suit  only  about  six  years,  and  the  appel- 
lees had  lived  in  it  only  about  three  years. 
Appellees  are  husband  and  wife  and  Institut- 
ed this  action  against  ai^llant  alleging  that 
it  had  n^Ugently  and  continuously  main- 
tained a  pond  of  stagnant  water  along  its 
right  of  way  within  a  short  distance  of  their 
residence,  and  suflfered  and  permitted  the 
same  to  be,  and  become,  and  remain,  stagnant 
and  foul,  and  that  the  said  pond  was  the 
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receptacle  of  fool  and  anwIi<desome  mter, 
and  other  noliealUiy  snbetances,  and  that  the 
d^endant  through  Its  agoita  and  employes 
bad  negligently  caused  to  be  cast  Into  said 
pcoid  carcaBBes  of  dei^  animals,  and  other 
unhealthy  and  obnoxtons  sabstances,  and 
pennltted  the  same  to  remain  in  said  pond, 
and  along  Its  right  of  way  adjacent  thereto, 
and  that  by  reason  of  all  of  tbese  things  the 
pond  became  and  remained  fool  and  obnox- 
ious, and  unwholesome  and  unhealthy,  and 
that  bad  odors  and  stenches  arose  therc^oin, 
and  polluted  the  air,  all  of  which  rendered 
their  home  and  surroundings  unhealthy,  un- 
comfortable, and  ofTenslTe,  and  caused  them 
great  annoyance,  discomfort,  Inconvenience, 
and  Illness,  and  disturbed  the  possession,  oc- 
cnpaney,  and  enjoyment  of  their  home  and 
prayed  for  damages. 

In  addition  to  a  denial  appellant  relied  up- 
on three  other  defenses : 

(1)  That  appellees  were  estopped  to  prose- 
cute the  action  because  the  conditions  of 
whl(^  they  complained  existed  at  tiie  time 
they  took  their  reddence  at  the  house 
mentioned. 

(2)  That  the  railroad  track  and  trestles 
which  it  had  constructed,  and  the  construc- 
tion of  which  had  brought  about  the  exist- 
ence of  the  pond  in  question,  were  of  a  per- 
manent and  lasting  nature,  and  that  the 
pond  complained  o^  and  each  and  every  fea- 
ture of  damage  referred  to  in  plalntUfs 
pleadings  existed  from  the  time  of  the  con- 
struction of  the  railroad,  which  was  more 
than  five  years  before  the  beginning  of  this 
action,  and  plalntifTs  were  thereby  barred. 

&)  it  relies  upon  the  one-year  statute  as  a 
bar  to  recovery  for  negligence. 

[1]  For  reply  to  the  first  defense  appellees 
stated,  that,  at  the  time  they  moved  to  the 
house,  it  was  In  cold  weather,  and  the  con- 
ditions complained  of  did  not  exist  then,  and 
In  fact  only  existed  during  warm  weather 
and  at  low  stages  of  the  water.  Clearly  the 
fact  that  tlie  track  and  trestles  had  been 
there  more  than  five  years  could  not  bar  this 
action  for  a  nuisance  kept  and  maintained 
within  five  years. 

[2]  The  court  in  Its  instruction  limited  the 
recovery  of  the  plalntUTs  to  any  injury  suf- 
fered by  them  within  one  year  before  the 
flltog  of  their  petition,  and  there  can  be  no 
complaint  of  this  by  appellant 

[I]  The  most  serious  error  urged  is  that 
the  lower  court  gave  an  instruction  authoriz- 
ing a  finding  of  punitive  damages  by  the 
Jury;  it  being  insisted  that  the  evidence 
does  not  authorise  It.  ^nie  evidence  satlsfac- 
torily  shows  that,  at  km  stages  of  fbe  water 
in  the  somma  and  fall,  tbe  pond  was  very 
finil,  eovered  with  a  greraiish  scnm,  and  emit- 
ted very  disagreeable  odors.  It  further 
shows  that  upon  sevoal  occasions  the  em- 
ployfe  of  appelant  had  thrown  in,  or  burled 
along  the  banks  of,  the  pond  the  bodies  of  dead 
animals,  presumably  Ulled  by  the  train.  It 
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is  one  at  the  Incidents  in  Oie  <v>emtloii  <tf  a 
railroad  tliat  the  carcasses  of  dead  aiUmals 
killed  by  the  train  must  be  disposed  of,  and 
the  mere  fact  that  th^  are  burled  along 
the  right  of  way,  and  that  such  burial  may 
result  in  Inconvenience  tx  injury  to  some  ad- 
jacent resident,  does  not  show  such  a  S9A- 
leas  disregard  of  the  rights  of  others  as 
would  justify  the  giving  of  an  inatmctioii 
authorizing  the  aasessmnit  of  punittve  dam' 
ages. 

But  tbe  court  In  its  instructions  was  guilty 
of  an  error  against  the  appellees. 

[4]  It  confined  their  recovery  to  the  injury 
occurring  to  them  within  one  year  before  the 
filing  of  this  action.  The  cause  of  action  set 
up  in  the  petition  was  essentially  one  for 
damages  for  tbe  depreciation  in  the  value  of 
the  use  of  their  residence  as  well  as  for  the 
personal  Inconvenience  by  reason  of  the  foul 
odors,  and  in  such  a  case  the  five-year  stat- 
ute is  applicable.  City  of  Henderson  v.  Rob- 
inson, 152  Ky.  248,  183  S.  W.  224. 

[5]  The  evldoice  that  the  health  of  the 
plaintiffs  was  affected  may  be  admitted  as 
illustrating  the  extoit  to  which  the  value  of 
the  use  of  the  property  was  diminished  by 
the  nuisance ;  but  Uie  court  should  admonish 
the  jury  of  the  purpose  for  which  it  is  admit- 
ted. 

[6,  7]  Am  there  must  be  a  new  trial  of  this 
case,  the  lower  court  upon  that  trial  will 
give  the  following  instructions: 

(1)  If  the  Jury  believe  from  the  evidence 
that  the  defendant  by  Ite  agente  or  servants 
within  five  years  next  before  the  filing  of 
plaintiffs'  petition,  and  while  plaintiffs  were 
living  at  the  house  In  question,  negligently 
and  carelessly  permitted  carcasses  of  dead 
animals  to  be  thrown  in  and  remain  in  said 
pond  along  its  right  of  way  near  plaintiffs' 
residence,  or  buried  the  same  In  or  along  the 
edge  of  said  pond  upon  Its  ri^t  of  way 
In  such  a  negligent  or  careless  manner  as 
that  said  carcasses  when  they  came  in  cod- 
tect  with  .the  earth,  or  with  the  mud  and 
water,  became  and  remained  foul,  unwhole- 
some, or  offensive,  and  that  by  reason  there- 
of fonl,  unwholesome,  or  offensive  odors  or 
stenches  arose  therefrom,  and  permeated  the 
air  in  and  around  plaintiffs'  said  dwelling 
house  so  as  to  Impair  the  reasonable  use, 
comfort,  and  enjoyment  by  tbe  plaintiffs,  or 
either  of  them,  of  their  home  or  lands,  yon 
will  find  for  the  plaintiffs  such  sum  In  dam- 
ages as  you  may  believe  from  the  evidence 
they  have  sustelned  thereby,  not  to  exceed 
in  all  the  sum  of  $10,000. 

(2)  Unless  you  believe  from  the  evidence 
as  set  forth  in  instruction  number  1,  yoo 
will  find  for  the  defendant 

(3)  The  defendant  had  the  right,  and  it 
was  Ite  duty,  to  bury  the  carcasses  of  the 
dead  animals  that  were  killed  by  the  opoa- 
tlon  of  ite  trains,  but  In  so  doing  It  was  its 
duty  to  use  ordinary  care  in  the  manner  and 
place  of  burying  such  earcaaaes^  and,  if  yon 
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shall  believe  from  the  erldence  that  the  de- 
fendant through  Its  Bald  agents  and  employes 
did  exercise  snch  care  In  burying  the  same, 
you  will  find  for  the  defendant,  although  y'oo 
may  believe  from  the  evidence  such  foul 
odors  and  stenches  did  escape  therefrom. 

(4)  If  yoti  find  for  plalntiCFs  under  Instruc- 
tion No.  1,  yon  will  find  for  them  snch  sum 
In  damages,  if  any,  as  you  may  believe  from 
the  evidence  will  fairly  compensate  them 
for  the  diminution,  if  any,  In  the  value  of  the 
use  and  enjoyment  of  their  residence  and 
lands  owned  or  occupied  by  them. 

(5)  "Ordinary  care,"  as  used  In  this  instruc- 
tion, means  that  degree  of  care  which  an  or- 
dinarily prudent  person  would  usually  exer- 
cise under  facts  and  drcomstances  similar 
to  those  given  In  evidence;  and  absence  of 
such  care  Is  negligence. 

For  the  error  indicated,  the  Judgmrat  is 
reversed,  with  dlrectUnu  to  grant  qtpdlout 
a  new  triaL 


COMHONWEAI/TH  t.  BWALD  IBON  00. 
et  aL 

(Court  of  Appeals  of  Kentad^.    Harefa  2S, 
1»13.) 

1.  OFFICEBS  (I  100*)  ~  COMPBNSATION  —  IK- 
CBBABB  OB  REDUCTION  DUBINQ  TeBU. 

Const  II  161,  286,  providing  that  the  com- 
peDsatioD  of  officers  shall  not  be  changed  during 
their  term,  does  not  apply  to  a  revenue  agent 
appointed  under  Ky.  St  {  425S,  authorizing  the 
auditor  ct  public  accounts  to  appoint  revenue 
agents  whose  term  of  office  shall  oe  the  same  as 
that  of  the-  auditor,  unless  they  are  removed  by 
him,  since  those  sectiiais  do  not  indnde  officem 
removable  at  the  pleasure  of  the  appointing 
body. 

[Ed.  Note.— For  other  cases,  see  Officers,  Cent 
Dig.  II  1&2-1&7 :  Dec  Dig.  |  lOa*] 

2.  Statutes  (|  148*)— Bxpbai<— Powbb  to  Bb- 

TBAL. 

'  There  Is  no  limitation  on  the  Legislature's 
power  to  repeal  or  modify  grants  of  power  or 
authority  to  a  citizen  not  involving  Interference 
with  a  vested  contract  right;  and,  subject  to 
that  exception,  there  can  be  no  aocb  thing  as  an 
irrepealable  legislative  act 

[Ed.  Note.— For  other  cases,  see  Statotes, 
Cent  Dig.  I  218;  Dec  Dig.  §  149.*] 

3.  COKSTITUTIONAI  LAW  (5  140*)— COHPENSA- 

TiON  or  Revenue  Agents— Statutobt  Pbo- 

VIB10H8. 

Ky.  St  S  4280,  authorizing  revenue  agents 
to  cause  omitted  property  to  be  listed  for  taxa- 
tion aod  to  bring  proceedings  tor  Uieir  assess- 
ment aud  providing  that,  if  the  court  finds  that 
the  property  is  liable  to  assessment  and  has 
not  been  assessed,  the  derk  sball  enter  a  Judg- 
ment assessing  the  proi>erty,  that  the  owner  of 
such  property  shall,  in  additioa  to  the  taxes, 
pay  the  costs  end  a  penalty  of  20  per  centum, 
and  that  the  revenue  agent  shall  receive  such 
penalty  of  20  per  centum,  when  collected,  as 
compensation  for  his  services,  and  section  4266, 
providing  that  the  commonwealth  shall  not  be 
liable  for  any  cost  of  any  action  or  proceeding 
instituted  by  any  revenue  agent  nor  liable  to 
him  for  his  services,  except  out  of  the  amounts 
collected  as  penalties,  did  not  constitute  a  con- 
tract with  the  revenue  agents  or  give  them  a 
vested  right  to  prosecute  proceedings  so  brought 
to  final  Judgment :  and  hence  Act  June  17,  1912 
(Acts  1912,  c  116^  i  2),  amending  Acts  1906,  c 


22,  art  17.  II  S,  6,  anthorizliig  tbe  dismissal 

of  such  proceedings  for  failare  to  proseciile, 
was  not  Invalid  as  impairing  a  vested  contract 
right 

[Ed.  Note— For  other  cases,  see  Constitn- 
tlonal  Law,  Omt.  Dig.  H  SSO,  86»-a61;  Dec 
Dig.  i  140.*] 

4,  TAXATZOH  a  862%*)— PBOCBCDXHOfl  TO  AB- 
BESS OHimD  Pbopebtt— Statutobt  Feoti- 

8I0NB. 

Act  June  17,  1912  (Acts  1912,  c  116,  |  2). 
amending  Acte  1906,  c  22,  art  17,  t  K,  provid- 
ing that  when  any  suit,  by  an  auditora  agent 
or  other  officer  to  list  for  taxation  omitted  prop- 
erty, was  pending  on  July  1,  1912,  and  it  should 
appear  that  for  one  year  prior  to  that  date  no 
steps  had  been  taken  by  such  officer  for  the 
prosecution  thereof  other  than  docketing,  re- 
manding, or  passing  the  case  from  time  to  time, 
it  should  be  dismissed  on  motion,  and  that  the 
defendant  might  recover  from  snch  officer  bis 
costs  therein  expended,  is  invalid  so  far  as  it 
authorizes  the  recoveir  of  costs  against  a  reve- 
nue agent  In  view  of  toe  fact  that  it  allows  only 
18  days  from  the  time  it  became  effective  in 
which  he  could  take  action  to  save  pending  suits 
from  its  operation,  and  in  view  of  Ky.  St  I 
4200,  under  which,  except  for  that  act,  he  would 
be  liable  for  costs  only  where  it  was  adjudged 
on  final  hearing  that  the  property  was  not  sub- 
ject to  taxation ;  but  section  6,  authorising  the 
dismissal  of  such  proceedings  with  the  recovery 
of  costs  against  the  revenue  agent  where,  subse- 
quent to  July  1,  1912,  no  steps  to  prosecnte 
such  proceedings  are  taken  for  two  terms  of 
court  or  90  Juridical  days  In  a  court  of  coii> 
tinoous  session,  Is  valid. 

[Ed.  Note.— For  otiier  cases,  see  Tazatltn, 
Cent  Dig.  ||  1164,  1319-ia^;  Dee.  Dig.  f 
382%.*] 

C.  Taxation  (S  362^*)— Pboceedings  to  As- 
sess OHrrTED  Pbopebtt— Statutobt  Pbovi- 

8I0N8. 

Under  Act  June  16,  1912  (Acts  1012,  c 
116,  i  2).  amending  Acts  1906,  c  22,  art  17,  | 

5,  providing  that  when  it  shall  appear  In  any 
proceeding  to  list  for  taxation  omitted  property 
pending  on  July  1,  1912,  that  for  not  less  than 
one  y%Br  prior  to  that  date  no  steps  have  been 
taken  for  its  prosecution  other  than  docketing, 
remanding,  or  passing  it  from  time  to  time.  It 
shall  be  dismissed  on  motion,  where  appeals 
were  taken  from  the  county  coort  to  the  circuit 
court  prior  to  July  1,  1911,  and  no  further 
proceedings  taken  until  after  July  1,  1912,  the 
proceeding  was  properly  dismissed  tlie  same  as 
if  It  had  been  an  original  proceeding  instituted 
in  the  circuit  court 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  H  1164,  1319-1323;  Dec  Dig.  | 
362%.*] 

6^  Taxation  <H  362%*>--PBOCEEDiNaB  to  As- 
sess Omitted  Fbopbbtt— Statutobt  Pboti- 

BIONS. 

Under  the  express  provisions  of  Act  June 
17,  1912  (Acts  1912,  c.  116,  |  2),  amending  Acts 
1906,  c.  22.  art.  17,  {  5,  a  proceeding  to  assess 
omitted  property,  pending  in  the  county  court 
in  which  nothing  wss  done  between  July  1, 
1911,  and  July  1.  1912,  was  properly  dismissed 
for  lack  of  prosecution. 

[Ed.  Note. — For  other  cases,  see  Taxation, 
C^it^Dig.  H  U64,  1319-132S;  Dec.  Dig.  | 

7.  Taxation  (|  362%*>— Pbocebdinqs  to  As- 
sess Ouitted  Pbopebtt— Statutory  Pbovi- 

SIONS. 

Under  Act  June  17,  1912  (Acts  1912.  c. 
116.  I  2>.  amending  Acts  1906.  c  22,  art  17,  { 

6,  authorizing  the  dismissal  of  proceedings  to 

assess  omitted  property  where  no  steps  for  their 

prosecution  are  taken  other  than  docketing,  re- 
manding, or  passing  them  during  two  terms  of 
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coort  or  90  Juridical  day*  in  a  coort  o(  continn- 
oufl  seaalon,  the  taking  of  an  appeal  from  the 
county  court  to  the  circuit  court,  and  the  tender- 
ing  of  an  amended  petition,  were  aueh  steps 
for  the  prosecution  of  proceedings  as  prevented 
a  diBtniaaal. 

[Ed.  Note^For  other  casea,  sea  Tantton, 
Gent  Dlff.  ||  1164,  1319-U^;  Dee:  Dif.  I 
88214*] 

8.  Taxation  ({  862^*)— Fkocxbdinos  to  As- 
sess OlflTTBD  FBOFXBTT— STATUTOBT  PBOTX- 

BIONa. 

Act  June  17,  1912  (Acts  1912,  c  116,  §  2), 
amending  Acta  1906,  c.  22.  art  17,  {  6,  pro- 
viding that  on  and  after  July  1,  1912,  if  it  ap- 
pears that  any  proceeding  to  assess  omitted 
property  Is  pending,  and  that  no  steps  other 
than  docketing,  remanding,  or  passing  it  have 
been  taken  for  its  prosecution  during  two  terms 
of  court  or  90  juridical  days  in  a  court  of  con- 
tinuous session,  the  proceeding  shall  be  dismiss- 
ed on  motion,  appliea  to  actions  brought  prior 
to  July  1,  1912,  bat  only  authoriaes  their  dis- 
missal for  a  failare  to  pnwecnte  snbaequent  to 
that  date. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  H  1164,  1319-1323;  Dec  Dig.  i 
362^»1 

9.  Taxation  ({  362%*>— Pboceedinos  to  As- 
ssas  Omitted  Peopebtt— Statdtobt  Pbovi- 
8IONS— "Juridical  Dat8." 

Under  Act  June  17,  1912  (Acta  1912,  c. 
116,  i  2),  amending  Acts  1906,  c.  22,  art.  17, 
I  6,  authorizing  the  dismissal  of  proceedings  to 
assess  omitted  property  where  no  steps  for  their 
prosecution  are  taKen  during  90  juridical  days 
in  courts  of  continuous  aeasion,  where  a  court 
of  continnoua  session  adjourned  in  June  and  did 
not  convene  until  September,  the  ioterveaing  pe- 
riod did  not  constitute  any  part  of  the  90  jurid- 
ical days;  the  words  "juridical  days"  mean- 
ing daya  that  courts  are  wen  or  in  aesaioD,  and 
evidently  having  been  oaed  ta  exeilude  the  period 
of  the  summer  and  other  adjournments  when 
the  courts  are  not  open  or  in  session. 

.[Dd,  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  H  1164,  1319-1323;  Dea  Dig.  1 
362i4.» 

For  other  definltionB,  see  Words  and  Pbrasea, 
vol.  4,  p.  3854.] 

AppeelB  from  Circuit  Court,  Jefferson 
County,  Chancery  Brandi,  First  and  Sec- 
ond Divisions. 

Six  proceedings  In  the  name  of  the  Com- 
monwealth, by  Hopkins,  Revenue  Agent, 
against  the  Ewald  Iron  Company,  the  Amer- 
ican Tobacco  Company,  the  Belknap  Hard- 
ware &  Manufacturing  Company,  the  Na- 
tional Lead  (Tompany,  Kate  Bishop,  Execu- 
trix of  Harry  Bishop,  and  Joseph  P.  Tor- 
bltt's  Executor.  From  judgments  dismissing 
each  proceeding,  plaintiff  appeals.  Judgments 
In  the  proceedings  against  the  American  To- 
bacco C<»npany  and  the  Ewald  Iron  Compa- 
ny revised,  and  judgments  is  the  other 
proceedings  modified. 

Matt  J.  'Holt,  of  LoulBvll^  for  the  Com- 
monwealth. Gibson  ft  Cnvrtor^  of  Lonls- 
TtUe,  fbr  aiQwUees  National  Lead  Co.,  Bwald 
Iron  Co.,  and  American  Tobacco  Co.  Hum- 
phrey, MiddletoD  &  Humphrey,  of  LonlsvlUe, 
for  appellee  Bishop's  Ex'l  J.  O.  Dodd,  of 
LonlBvlUe,  for  appellee  Tortdtt^s  Bx'r.  Bod- 
ley  ft  Basktn,  of  LonlsvlUe,  for  appellee 
Belknap  Ebrdvare  ft  Mfg.  Oo. 


CARROLL,  J.  These  six  ai^)eals  Involve 
one  common  question  of  law,  which  we  vrlll 
dispose  of  before  taking  up  separately  the 
tacts  of  each  case. 

Proceedings  in  the  county  court  of  JelTer- 
son  county,  in  the  name  of  the  common- 
wealth, were  Instituted  by  Hopkins,  revenue 
agent  for  the  state  at  large,  against  the  six 
appellees,  under  section  4260  of  the  Ken- 
tucky Statutes,  for  the  purpose  of  having 
sessed  property  owned  by  them  respectively 
alleged  to  have  been  omitted  from  assess- 
ment. All  of  the  proceedings  were  instituted 
prior  to  July  1,  1911,  and  all  of  them  were 
dismissed  without  prejudice  on  motion  of 
the  defendants,  now  appellee  subsequent  to 
July  1.  1912.  It  is  the  contention  of  counsel 
for  ai^llees  that  the  dismissals  were  au- 
thorized by  sections  5  and  6  of  an  act  of  the 
Legislature  passed  at  its  session  of  1912, 
and  that  became  a  law  on  June  17,  1912 
(Acts  1912,  c.  116,  i  2).  These  sections  read 
as  follows: 

"6.  That  where  any  suit  instituted  by  an 
auditor's  agent  or  other  officer  of  this  com- 
monwealth to  cause  the  listing  for  taxation 
of  property  alleged  to  be  omitted  from  as- 
sessment is  pending  in  any  court  of  this 
commonwealth  on  July  1,  1912,  and  it  shall 
appear  from  the  record^  of  said  court  that 
for  not  less  than  one  year  prior  to  July  1, 
1912,  no  steps  have  been  taken  by  the  of- 
ficer instituting  said  suit  for  the  prosecution 
of  said  suit  other  than  docketing  said  ca?e 
or  remanding  said  case  or  passing  said  case 
from  time  to  time,  It  shall  be  the  dn^  of  the 
court  in  which  such  action  Is  pending,  upon 
the  motion  of  the  def^idant  in  such  action, 
to  cause  such  action  to  be  dismissed  without 
prejudice  to  die  commonwealth  and  tbac 
the  defradant  recover  from  the  ofilcer  Insti- 
tuting such  action  his  costs  therein  expend- 
ed :  Provided,  however,  it  shall  be  made  to 
aiq>ear  to  the  satlsfactloa  of  the  court  that 
the  delay  in  the  prosecution  of  said  action 
has  heen  dne  to  the  defendant  or  by  agree- 
ment between  such  agent  or  his  attorneys 
and  defendant,  or  that  satSi  suit  contains  a 
question  of  law  which  is  contained  in  some 
oth»  suit,  which  latter  suit  is  bOng  press- 
ed for  ft  decision  on  1^  legal  question  In- 
volved, the  period  ct  time  shall  only  be 
counted  from  the  time  when  the  defendant 
ceased  to  obstruct  the  prosecution  of  the 
suit;  or  firom  the  time  wheat  a  final  ded- 
don  of  the  legal  qnestlon  involved  In  the 
other  suit  mentioned  shall  have  been  de* 
termined. 

"6.  That  on  and  after  July  1,  181%  It  ap- 
pearing to  any  conrt  in  wMcfa  such  an  ac- 
tion as  set  out  in  section  1  is  pending  cither 
upon  original  Jurisdiction  or  appeal  that  no 
steps  other  than  docketing  the  case  or  re- 
manding the  case,  or  passing  the  case,  have 
been  taken  by  the  comm<mwealth  f^  the 
prosecution  of  said  action  for  a  period  of 
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two  terms  of  sacfa  court,  when  It  Is  a  court 
having  terms,  or  for  a  period  of  ninety  (90) 
Juridical  days,  when  It  la  a  court  of  con- 
tinuous session  it  shall  be  the  duty  of  the 
Judge  on  the  motion  of  the  defendant  In 
such  case,  to  cause  said  case  to  be  dismissed 
without  prejudice  to  the  commonwealth,  and 
in  which  event  the  defendant  shall  recover 
his  costs  In  said  case  expended  from  the 
officer  Instituting  such  action:  Provided, 
however,  that  it  shall  be  made  to  appear  to 
the  Judge  tliat  such  delay  Is  at  the  Instance 
of  or  caused  by  defendant  or  by  agreement 
between  idalntitF  and  defendant,  or  their 
attorneys,  then  the  time  shall  be  computed 
only  from  the  time  when  the  defendant 
ceased  to  obstruct  the  litigation,  or  from  the 
time  when  said  agreement  expired:  And 
fprther  provided  that  in  any  case  in  which 
an  action  of  law  shall  be  Involved,  which  is 
embraced  In  one  or  more  other  cases,  and 
when  one  of  the  other  cases  is  being  pros- 
ecuted for  the  purpose  of  obtaining  a  decl- 
aion  on  the  question  of  law  Involved,  the 
court  or  the  Judge  thereof  In  vacation,  on 
such  ftict  b^ng  made  to  appear  to  him  by 
the  officer  Instituting  such  action,  may  enter 
an  order  extending  the  time  for  the  (hws- 
eentlon  of  said  action  until  tiie  final  dedrion 
of  the  other  case^  or  to  the  time  agreed  upon 
by  the  parties." 

Section  1  of  the  act  referred  to  In  section 
9  provides,  in  anbatance,  that  the  andltw  ct 
public  accounts  may  ai^nt  a  revwoe  agent 
in  each  county,  and  In  addition  four  reve- 
nue ag^ts  tnm  the  state  at  large,  and  may 
also  appoint  a  supervisor  of  revenue  agents. 
It  also  provides  that,  If  a  revraue  agent  de- 
slrea  to  institute  a  iHToceeding  to  have  omit- 
ted propertgr  assessed,  he  shall  first  obtain 
the  consent  of  the  Buportoor  of  revoine 
agents. 

The  validity  of  sectlona  B  and  6  of  the 
act  of  1912  are  aasalled  by  counsel  for  tiie 
revwoe  agoit  upon  several  grounds;  the 
principal  objection  to  them  being  that  tbey 
deprive  the  rervenne  agent  who  instituted  the 
iwoceedlngs  (tf  the  comiiensatlon  allowed 
Um  by  law  fbr  procuring  the  assessment  of 
omitted  property,  and  burden  him  with  the 
costs  of  the  dismissed  proceedlnga 

To  understand  the  position  of  counsel,  It 
will  be  necessary  to  refer  to  some  sections 
of  the  law  In  force  before  1012,  providing 
for  the  creation  of  revenue  agents,  and  defin- 
ing th^r  powers  and  duties.  Section  4258 
of  the  Kentucky  Statutes  provides  In  part 
that:  *^he  auditor  of  public  accounts  may 
appoint  a  revenue  agent  In  each  county  of 
this  commonwealth,  and  may,  In  addition, 
appoint  not  exceeding  four  revenue  ag^its 
from  the  state  at  large,  whose  term  of  office 
shall  be  the  same  as  that  of  the  auditor 
(four  years),  and  expire  at  the  same  time, 
nnless  they,  or  any  one  of  them,  are  remov- 
ed by  him.    •    •   •  " 

Section  4269  provides  In  part  that:  "Be- 


fore entering  upon  the  discharge  of  the  du- 
ties of  office,  such  revenue  agents  shall  take 
the  oath  re<iulred  of  other  officers,  and  shall 
execute  a  bond  to  the  commonwealth  of  Ken- 
tucky, with  good  security,  conditioned  that 
such  revenue  agent  will  fiiithfully  discharge 
the  duties  of  bis  office.  •  «  •  The  bond 
shall  be  renewed  every  two  years,  or  as  often 
as  the  auditor  may  require." 

Section  4260,  after  conferring  power  upon 
the  revenue  agents  to  cause  to  be  listed  for 
taxation  all  omitted  property,  and  describ- 
ing the  character  of  proceeding  that  may  be 
instituted  by  the  agent  in  the  county  court 
of  the  county  In  which  the  alleged  omitted 
property  Is  taxable,  provides  that:  "At  the 
next  regular  term  of  the  county  court  after 
the  summons  has  been  served  five  da^  if  it 
shall  appear  to  the  court  that  the  prop^ty  la 
liable  for  taxation,  and  has  not  been  as- 
sessed,  the  court  shall  enter  an  order  fixing 
the  value  thereof  at  Its  fair  cash  value  es- 
timated as  required  by  law.  If  not  liable 
for  taxation,  he  shall  make  an  order  to  that 
effect,  and  the  officer  Instituting  said  pro- 
ceedings sliall  be  liable  on  his  official  bond 
to  the  defendant  for  all  costs  incurred  by 
him  In  defending  said  proceedinga,  and  this 
ahaU  apply  to  all  courts  to  which  said  pro- 
ceedings are  taken.  *  *  *  If  the  court 
shall  decide  that  the  property  is  liable  to 
assessment,  and  has  not  been  Assessed,  the 
iderk  of  the  county  court  shall  eater  a  Jndg^ 
ment  on  a  hook  kept  tot  that  purpose  as- 
sessing said  property  and  fixing  the  value 
thereof,  and  he  shall  certify  the  assessmrait 
of  said  property  and  its  valiu.  *  *  *  All 
persons  owning  property  which  be  as- 
sessed as  herein  provided,  shall,  In  addition 
to  the  taxes,  pay  the  costs  of  the  proceedings 
and  a  penalty  of  twenty  p»  centum  on  the 
amount  of  the  state  and  county  taxes  due^ 
except  where  such  property  shall  have  been 
duly  listed  by  the  owner  thereof.  The  taxes;' 
costs  and  poialtlea  sluU  be  collected  and 
accounted  for  as  othw  taxea  and  penalties 
are  required  to  be  collected,  and  by  the  some 
officers.  As  compensation  for  his  services  In 
causing  such  property  to  be  assessed,  the 
officer  filing  the  statement  shall  be  entitled 
to  the  penalty  of  twenty  per  centum,  and  the 
same  shall  be  paid  to  him  by  the  county  tax 
collector  collecting  said  county  taxes  and 
penalty  thereon  within  thirty  days  after  re- 
ceiving same,  and  by  the  officer  of  the  state 
collecting  or  receiving  state  taxes  within 
thirty  days  after  receiving  same." 

Section  4260b  provides  in  part:  "It  shall 
be  the  duty  of  the  county  clerk,  upon  filing 
of  any  statement  by  any  officer  for  the  as- 
sessment of  omitted  property,  to  enter  the 
name  of  the  county  attorney  for  said  county 
as  attorney  on  behalf  of  the  state  and  coun- 
ty, and  It  shall  be  the  duty  of  said  county  at- 
torney to  appear  and  prosecute  said  proceed- 
ings in  all  the  courts  to  which  the  same  may 
be  taken  for  trial.  •  •  •   Wlmi  he  is  so 
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present  and  assists  In  said  proceeding  be 
Btaall  be  allowed  as  compoisatlon  tor  his 
serrices  fifteen  per  centnm  of  the  amount  of 
said  state  and  county  taxes." 

Section  4266  provides  that:  "The  common- 
wealth shall  not  be  liable  for  or  pay  any 
costs  on  any 'action  or  proceeding  instituted 
by  any  revenue  agent  or  sheriff,  nor  shall 
it  be  liable  for  or  pay  any  mm  to  a  revenue 
agent  or  sheriff  for  any  services  as  such  ex- 
cept out  of  the  amounte  which  may  be  col- 
lected as  penalties,  in  cases  prosecuted  by 
such  ofDcefs  under  this  arOcla'* 

Hopkins  was  appointed  revenue  agent  for 
the  state  at  large  by  Auditor  James  in  1908. 
and  Us  term  of  office  expired,  with  the  ex< 
plration  of  the  term  of  office  of  Auditor 
James,  on  the  first  Monday  In  January,  1012; 
and  the  proceedings  here  in  qnestlra,  as  well 
as  many  others  of  like  character,  were  in- 
stituted by  EU^ldns,  as  revenue  agent,  be- 
tween the  dat«  of  Ills  appointment  and  the 
first  Monday  in  January,  1911^  and  some 
2,000  of  the  proceedings  so  instituted  were 
pending  on  July  1,  1012. 

It  Is  now  the  contention  of  counsti  Cor 
H(^ns  that  the  instltntlon  of  these  pro- 
ceedings constituted  a  contract  between  blm 
and  the  state  under  which  he  was  Invested 
with  exclusive  authority  to  prosecute  than 
to  a  final  Judgment,  and  ther^y  receive  the 
iwescribed  penalty  in  cases  where  he  succeed- 
ed In  showing  that  the  party  proceeded 
against  had  omitted  from  assessment  prop- 
erty subject  to  taxation.  It  is  further  con- 
tended that  sections  5  and  6  of  the  act  of 
1012,  authorizing  the  dismissal  of  these  pro- 
ceedings for  the  reasons  stated.  Impaired 
the  obligation  of  the  contract  entered  Into 
between  Hopkins  and  the  state  in  that  tbey 
virtually  deprived  him  of  the  compensation 
he  might  reasonably  expect  to  receive  from 
.the  successful  prosecution  of  the  proceedings 
instituted,  and  are  therefore  In  violation  of 
section  10  of  the  state  Constitution,  forbid- 
ding the  enactment  of  any  law  impairii^;  the 
obligation  of  contracts. 

We  have  been  furnished,  by  counsel  for 
both  parties,  with  extended  arguments  con- 
cerning the  question  whether  Hopkins  is  an 
officer  of  the  statet  or  is  to  be  treated  as 
a  mere  agent  of  the  state.  Cbunsel  for  Hop- 
kins insist  that  he  Is  not  an  officer,  while 
counsel  for  appellees  say  that  he  is.  We  will 
not,  however,  take  up  time  in  a  discussion 
of  this  question,  as  it  does  not  seem  to  us  at 
all  material  whether  Hopkins  be  treated 
as  an  officer  of  the  state  or  merely  as  a 
private  Individual,  invested  for  the  time  be- 
ing with  certain  powers  and  duties  as  an 
agent  of  the  state. 

[1]  We  may,  however,  add  In  passing  that 
he  was  not  a  constitutional  officer  or  pro- 
tected by  sections  161  or  235  of  the  Consti- 
tution, providing  that  the  compensation  of 
officers  shall  not  be  changed  during  their 
term.  These  sections  only  apply  to  officers 


having  a  fixed  term  during  wtiidi  their 
compensatioii  cannot  be  changed,  and  do  not 
include  officers  who  may  be  removed  at  the 
pleasure  of  the  appointing  body,  as  Hopkins 
might  have  been.  We  so  held  In  City  of 
Lexington  v.  Bennick,  106  Ky.  770,  40  S.  W. 
787,  50  S.  W.  1106,  20  Ky.  Law  Rep.  1609. 
1924,  saying:  "These  sections  were  designed 
to  protect  an  officer  during  his  term  in  the 
oijoyment  of  the  compensation  attached  to 
it  when  be  was  elected,  and  prevent  bis  ap- 
pealing to  the  city  anthwltles  for  more; 
but  it  can  have  no  r^isonable  application  to 
an  officer  who  may  be  turned  off  at  pleasure, 
because  if  the  city  may  turn  liim  off,  and 
then  idre  him  or  somebody  else  any  day  at 
anotlier  price,  we  see  no  reason  why  it  may 
not  reach  the  end  directly  and  cut  bis  salary 
down  in  the  first  place.  Such  con^tutional 
provlsionB  are  common,  and  are  unlfbrmly, 
so  far  as  we  have  seen,  confined  to  officers 
having  deflolte  terms."  To  the  Kuue  effect 
are  London  v.  Cktf  of  Franklin,  118  Ky.  lOS, 

80  8.  W.  514,  26  Ey.  Law  2S06;  Par- 
sons V.  Breed.  126  Ky.  767.  104  S.  W.  76(1. 

81  Ky.  Law  Rep.  113& 

Whether  Hopkins  as  revenue  agent,  lie 
regarded  as  a  public  officer  or  as  a  mere 
agmt  of  the  stat^  we  think  the  L^slatnre 
had  the  unquestioned  power  to  enact  the 
lesMation  of  1012,  altliou^  the  ^Tect  of 
such  J^slation  might  be  to  deprive  him  of 
compensation  he  might  reasonably  except  to 
receive  as  the  result  of  the  succeaBrnl  prose- 
cution of  the  proceedings  dismissed  before 
final  Judgment  under  authority  ot  this  act, 
unless  it  be  that  a  revenue  agent,  by  bis 
apptdntment,  acquires  a  vested  contract  right 
with  the  state  that  cannot  be  impaired. 

It  is  evident  that  in  instituting  and  pros- 
ecuting these  suits,  whether  as  officer  or 
agent,  Hopkins  was  acting  tot  the  common- 
wealth. It  was  the  real  plaintlfl  and  the  real 
beneficiary  in  the  proceedings  instituted  by 
Mm,  and  had  the  right  to  control  them  in 
any  manner  that  it  pleased;  and,  assuming 
that  a  revenue  agent  has  no  vested  contract 
right  tliat  could  not  be  interfered  with,  the 
Legislature  could  at  any  time  have  repealed 
the  entire  law  or  any  part  of  it,  or  have 
modified  it  in  any  way  that  suited  its  pleas- 
ure, or  have  abolished  the  office  of  revenue 
agents. 

[2]  Hopkins,  as  revenue  agent,  accepted  the 
employment  under  an  act  giving  the  auditor 
the  right  to  remove  him  at  pleasure,  and 
aside  from  this,  with  the  distinct  understand- 
ing that  is  necessarily  Implied  in  all  l^s- 
latlve  grants  of  authority,  that  the  Legisla- 
ture may  at  its  pleasure  repeal  the  grant,  un- 
less it  impairs  some  vested  contract  right. 
We  know  of  no  llmitatlou  upon  the  right  of 
the  Legislature  to  repeal  or  modify  at  Its 
pleasure  a  grant  of  power  or  authority  to 
one  of  its  citizens  that  does  not  involve  In- 
terference with  a  vested  contract  right  that 
be  has  secured  under  the  grant  Subject  to 
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the  exceptton  noted,  tliere  ia  no  statute  that 
cannot  be  repealed ;  and  so  there  Is  no  such 
thing  known  to  our  htw  as  an  irrepealable 
leglBlatlTe  act  Cooley'a  Gonstitatlonal  Lim- 
itations (0th  ICd.)  pp.  143  and  343.  And  this 
principle  applies  to  legfsLatlTe  officers  not 
protected  by  the  Constitution,  and  to  all  oth- 
er pereons  exerdslng  aathoilty  as  i^entB  or 
representatlTes  of  tlie  state  under  lesiBla- 
UTe  grant 

[S]  It  follows  from  what  we  have  said 
that  the  only  remaining  inquiry  is,  Did  the 
revenue  agent  have  in  these  dismissed  cases 
any  vested  contract  rlg^it  that  could  not  be 
Impaired?  We  think  not  Keeping  in  mind 
the  fact  that  the  revenue  agent  Is  not  en- 
titled to  any  compensation  until  a  final  jadg- 
ment  has  been  rendered  in  a  proceeding  In- 
stituted by  him  directing  certain  property 
charged  to  have  been  omitted  to  be  assessed 
t<fc  taxation,  it  is  quite  difficult  to  under- 
stand just  what  contract  right  was  Impaired 
by  the  legislation  here  qaestloned.'  The  state 
did  not  agree  to  pay  the  revenue  agent  any- 
thing for  his  services.  At  no  time  and  in  no 
manner  could  he  assert  a  claim  against  the 
state.  The  statute  only  gave  him  the  right 
to  collect  and  retain  for  his  services  a  penal- 
ty amonnting  to  20  per  cent  of  the  amount 
of  tiie  taxes  recovered  on  the  property  as- 
sessed for  taxation;  and  this  penalty  the 
deHnqoont  taxpayw  was  compelled  to  pay. 

If  the  penalty  had  accrued  or  had  been 
earned  as  the  result  of  the  successful  prose- 
cution to  a  final  judgment  of  these  proceed- 
ings, and  the  state  had  endeavored  to  de- 
prive the  revenue  agent  of  the  compensation 
thus  earned  by  repealing  the  statute  nnder 
which  he  performed  the  service,  there  would 
be  much  f<ffce  In  the  contention  that  the  state 
should  not  bf  allowed  to  do  this;  and  it 
might  well  be  maintained  that  such  action 
on  its  part  would  be  a  violation  of  the  con- 
tract rights  of  the  revenue  agent  if  he  should 
be  treated  as  not  a  public  officer.  But  we 
are  not  dealing  with  any  such  state  of  fftcts. 
The  revalue  agent  bad  not  become  entitled 
to  any  compensation  In  any  of  these  cases, 
althon^  It  may  be  assumed  that  some  of 
them  he  mi^t  have  prosecnted  to  a  success- 
ful conclusion,  and  have  thereby  earned  his 
compensation.  So  tba^  as  the  case  for  the 
revenue  agent  stands,  it  most  be  sustained, 
if  at  all,  oo  the  proposition  that  the  state 
liad  no  poirer  to  direct  the  dismissal  of  cases 
in  vrhlA  he  ndght  have  bectnne  entitled  to 
cfHupensation  for  prosecuting  to  a  final  Judg- 
ment In  our  opinion,  this  proposition,  ind^ 
pendent  of  Qie  fact  that  no  authority  can  be 
found  In  sapport  of  it  Is  unsound  In  prin- 
ciple. It  would  be  an  astonishing  condition 
of  afbdrs  If  the  state  were  denied  the  right 
to  oontr^  as  it  pleased,  legtslation  under 
anthoritr,  of  wMch  subordinate  oflOcers  or 
agents,  who  might  be  dismissed  at  any  time^ 
wen  acting,  and  throi^  whtdi  they  mtj^t 
expect  to  receive  for  their  efForts  In  certain 
conttngwdei  certafai  oompensatton.  When 


the  unlimited  power  of  the  L^tslatnre  to 
repeal  the  laws  creating  revenue  agents  is 
conceded,  as  It  must  be,  there  Is  no  room  for 
argument  in  support  of  the  theory  that  the 
Legislature  may  not  also  change  and  amend 
the  law  so  as  to  accomplish  what  might  have 
been  accomplished  by  Its  repeal.  Nor  have 
we  been  referred  by  counsel  for  the  revenue 
agent  to  any  authority  holding  that  either  an 
officer  or  an  agent  has  a  vested  contract 
right  that  cannot  be  Impaired  in  a  suit  to  re- 
cover penalties  before  the  suit  has  been 
prosecuted  to  a  final  conclusion  and  the  pen- 
alties earned.  On  the  contrary,  the  uniform 
ruling  of  all  the  courts,  so  far  as  our  in- 
vestigation goes,  supports  the  proposition 
that  there  can  be  no  vested  right  in  a  iwnalty 
tmtll  it  has  been  reduced  to  Judgment  Com- 
monwealth V.  Welch,  2  Dana,  330;  Speckert 
V.  City  of  Louisville,  78  Ky.  287 ;  Pannell  v. 
Louisville  Tobacco  Warehouse  Co.,  113  Ky.. 
630,  68  8.  W.  662,  82  S.  W.  1141.  23  Ky.  Law 
Rep.  2423;  Standeford  v.  Wlngate,  2  Duv. 
440 ;  Commonwealth  v.  Spragglns,  18  B.  Mon. 
512;  WllUams  v.  Shelboume,  102  Ky.  579, 
44  S.  W.  110,  19  Ky.  Law  Bep.  1924  ;  0.,  C, 
C.  ft  St  Louis  Railway  Co.  v.  Wells,  65  Ohio 
St  313.  62  N.  E.  832,  58  L.  R.  A.  661 ;  Welch 
V.  Wadsworth,  30  Conn.  140,  79  Am.  Dec.  239 ; 
Dyer  v.  Ellington,  126  N.  0.  941,  36  S.  B. 
177. 

[4]  In  view  of  what  we  have  said.  It  does 
not  seem  necessary  to  extend  this  opinion 
further  in  discussing  the  validity  of  the  act 
of  1912  or  the  right  of  the  L<^latore  to 
enact  the  sections  complained  of.  We  think 
It  proper,  however,  to  add  that  the  revenue 
agent  should  not  be  burdened  with  the  cost 
of  proceedings  dismissed  under  section  5  of 
the  act  It  will  be  observed  that  this  section 
provides  that  when  a  proceeding  is  dismiss- 
ed under  it,  the  defendant  shall  recover,  from 
the  revenue  agent  instituting  the  suit  bis 
costs  therein  expended.  The  act  of  1012.  al- 
though It  was  approved  the  Governor  on 
Mardi  18,  1912,  did  not  go  into  effect  and 
become  a  law  until  June  17,  1012 ;  and  the 
revenue  agent  was  not  (Aarged  with  notice 
of  It  until  it  became  operative,  and  thus  he 
was  only  allowed  IS  days  In  which  to  take 
such  action  as  woidd  save  pending  salts  com- 
ing within  the  scope  ot  section  5  of  the  act 
from  its  operation.  While  the  Legislature 
had  tiie  right  to  enact  this  legislation,  and 
the  revenue  agent  had  no  contract  right  titat 
it  impaired,  It  would  nevertheless  be  unjust 
to  burden  him  with  cost  without  giving  him 
more  time  titan  Is  allowed  by  section  B  to 
take  such  action  as  woiild  save  him  ftom' 
this  pwalty.  There  Is  qolte  a  dUFerence  be- 
tweoi  not  allowing  the  revmne  agent  to 
prosecute  the  pending  suits  to  a  final  ivOg- 
ment  and  charging  him  with  Cost  because  he 
had  not  been  as  active  or  vigilant  as  he 
nd^t  have  been. 

At  the  time  the  salts  dismissed  nnder  sec- 
tion 5  wm  bistitoted,  the  law  provided  In 
section  4260,  heretofore  oaoted,  that  the 
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revenne  agent  should  be  liable  to  the  defend- 
ant on  bis  official  bond  for  all  costs  Incurred 
by  Mm  In  defending  the  suit,  if  it  was  ad- 
judged on  a  final  hearing  that  the  property 
sought  to  be  assessed  was  not  for  any  rea- 
son subject  to,  taxation.  It  was  the  evident 
purpose  of  this  provision  to  impose,  upon 
revenue  agents  the  dul7  of  Investigating 
carefully  the  facts  of  each  case  before  bring- 
ing suits  to  assess  omitted  profterty  for  tax- 
.  atlon,  so  that  taxpayers  might  not  be  har- 
assed and  put  to  unnecessary  expense  in  de- 
fense of  groundless  suits.  It  was  further 
contemplated  that  the  penalty  imposed  on 
the  revenue  agent,  if  unsuccessful,  should 
not  be  adjudged  against  him  until  there  bad 
been  a  hearing  of  the  case  upon  its  merits, 
and  it  was  adjudged  upon  such  hearing  that 
the  suits  should  not  have  been  brought.  And 
so  we  hold  that  so  much  of  section  6  as 
charges  the  revenue  agent  with  cost  la  not 
valid  or  enforceable. 

This  principle,  however,  should  not  be 
applied  to  suits  dismissed  under  section  6  of 
the  act  Under  this  section  suits  instituted 
between  July  1,  1911,  and  July  1.  1912,  or 
subsequently,  cannot  be  dismissed  unless  the 
revenue  agent  has  failed  to  take  the  steps 
described  in  the  section  "for  a  period  of  two 
terms  of  court,  when  it  is  a  court  having 
terms,  or  for  a  period  of  90  Juridical  days, 
when  it  is  a  court  of  continuous  session," 
after  July  1,  1912.  So  that  in  suits  brought 
subsequent  to  July  1,  1911,  and  before  July 
1,  1912,  the  revenue  agent  had  ample  time 
after  the  law  became  effective  to  take  such 
action  as  would  exempt  these  suits  from  the 
operation  of  section  6;  and  if  he  failed  to 
take  such  action,  and  because  of  such  fail- 
ure any  suit  was  dismissed  under  section  6, 
he  should  be  required  to  pay  the  costs  as 
provided  in  'that  section. 

[6, 1]  Coming  now  to  consider  each  of 
these  cases  separately,  we  find  that  the  suit 
in  the  Belknap  Case  was  brought  in  the 
county  court  in  April,  1911,  and  was  dis- 
missed in  that  court  in  May,  1911,  and  in  the 
same  month  appealed  to  the  circuit  court  by 
the  commonwealth.  In  the  circuit  court  no 
step  was  taken  In  the  case  from  May,  1911, 
until  September,  1912;  nor  was  the  delay 
due  to  any  of  the  causes  described  in  section 
5.  Therefore  the  suit  was  property  dismissed 
in  the  circuit  court. 

In  the  Torbitt  Case  the  proceeding  was  in- 
stituted by  the  revenue  agent  in  the  county 
court  in  F^ruary,  1910.  In  March,  1910, 
summons  was  executed  on  Torbitt,  who  died 
in  April,  1910.  In  June,  1910,  an  amended 
petition  was  filed  in  the  county  court  against 
Samuel  C.  Castleman,  his  executor.  After 
this  no  step  was  taken  in  the  case  until 
September,  1912,  when  a  motion  was  made 
In  the  county  court  by  Castleman,  executor, 
to  dismiss  the  proceeding,  which  motion  was 
sustained;  thereupon,  in  October,  1912,  the 
revenue  agent  prosecuted  an  appeal  to  the 
circuit  court;  In  which  court  the  prooeedlng 


was  also  dismissed.  As  no  step  was  tafcoi 
In  this  case  between  September,  1910,  and 
September,  1912,  it  comes  clearly  within  sec- 
tion 6  of  the  act,  and  the  Judgment  of  dis- 
missal was  proper. 

In  the  National  Lead  Company  Case  the 
statement  was  filed  in  the  a>unty  court  in 
September,  1910;  and,  after  some  motions 
and  answers  had  been  made,  the  proceeding 
was,  in  June,  1911,  dismissed  in  the  county 
court,  and  an  appeal  prosecuted  In  the  same 
month  to  the  Jefferson  circuit  court.  In  the 
Jefferson  circuit  court  no  stei^  were  taken 
in  the  case  until  S^tember,  1912,  when  it 
was  dismissed  on  motion  of  counsel  for  the 
Lead  Company.  Under  these  facts,  the  case 
falls  within  section  6  of  the  act,  and  wai 
properly  dismissed. 

In  the  Bishop  Case  a  trial  was  had  In  the 
county  court  in  January,  1911,  resulting  in 
a  Judgment  holding  that  property  of  the 
value  of  $18,500  had  been  omitted  from  as- 
sessment which  was  subject  to  taxation. 
From  this  Judgment  the  executrix  of  Bishop 
appealed  to  the  circuit  court  In  Mar(A,  1911. 
No  step  was  taken  in  the  action  in  the  cir- 
cuit court  until  September,  1912,  when  a  mo- 
tion was  made  to  dismiss,  which  was  sus- 
tained in  October,  1912.  When  the  appeal 
was  prosecuted  by  the  defendant  to  the  cir- 
cuit court,  the  action  In  the  circuit  court 
occupied  the  same  attitude  as  If  it  had  beea 
an  original  proceeding '  instituted  in  that 
court;  and  as  no  step  was  taken  in  the  case 
by  the  commonwealth  for  more  than  a  year 
prior  to  July  1,  1912,  the  case  was  properly 
dismissed. 

In  the  American  Tobacco  Company  Case 
suit  was  Instituted  in  the  county  court  In 
February,  1911,  and  in  May,  1912,  the  suit 
was  dismissed  in  the  county  court,  and  an 
appeal  at  once  taken  to  the  'circuit  court 
Xo  steps  were  taken  in  the  action  In  the 
circuit  court  from  the  time  the  appeal  was 
filed  'in  May,  1912,  until  S^tember  28,  1912, 
when  a  motion  was  made  by  the  American 
Tobacco  Company  to  dismiss  the  proceed- 
ings; and  in  October.  1912,  this  motion  was 
sustained. 

In  the  Ewald  Iron  Company  Oose  the  pro- 
ceeding was  instituted  in  the  county  court  In 
March,  1911.  In  May,  1911,  the  Iron  Company 
filed  an  answer,  and  in  Uie  same  month  a 
trial  was  had  in  the  county  court  and  the 
proceeding  dismissed,  and  an  appeal  prose- 
cuted to  the  circuit  court  It  appears  no  step 
was  taken  in  the  circuit  court  until  April, 
1912,  when  an  amended  petition  was  trader- 
ed  by  the  revenue  agent  but  objection  to  Its 
filing  was  sustained.  No  other  motion  was 
made  or  step  taken  In  the  case  until  Sep- 
t^ber  28,  1912,  when  the  Iron  Company 
made  a  motion  to  dismiss  the  proceedtn|r> 
and  in  October,  1912,  it  was  dismissed. 

[7, 1]  These  two  last-mentioned  cases  do 
not  come  within  the  scope  of  section  5  of  tbe 
act  as  in  tbe  Tobacco  Company  Case  an  ap- 
peal was  taken  to  the  drcnlt  coort  In  Iifoy, 
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1912,  end  In  tbe  Smld  Inm  Company  Case 
an  amended  petition  was  tendered  by  the  reve- 
nue &B&it  In  April,  1912.  so  that  affirmative 
action,  other  than  docketing  or  remanding  It 
or  passing  It  from  time  to  time,  was  taken 
within  tbe  year  before  Jnly  1,  1912.  There- 
fore these  two  cases  are  to  be  controlled  by 
section  6  of  the  act.  This  section,  as  we 
have  heretofore  indicated,  Is  only  applicable 
to  cases  pending  on  July  1,  1912,  or  subee- 
qamtly  begun,  and  In  whl<^  no  step,  other 
than  docketing,  remanding,  or  passing,  has 
been  taken  by  the  commonwealth  tor  a  peri- 
od of  90  Juridical  days,  when  the  case  Is 
pending  In  a  court  of  continuous  session. 
This  section  applies  to  proceedings  Instituted 
subsequent  to  July  1,  1911,  and  also  applies 
to  all  proceedings  Instituted  at  any  time  on 
or  after  July  1,  1912.  In  other  words,  this 
section  was  intended  to  bare  altogether  a 
prospective,  and  not  a  retrospective,  applica- 
tion. It  was  intended  to  apply  not  only  to 
cases  brought  after  July  1,  1911,  and  before 
July  1,  1912,  but  to  all  cases  that  may  be 
instituted  on  or  at  any  time  after  July  1, 
1912.  The  purpose  of  the  section  was  to 
make  revenue  agents  diligent  in  the  prosecu- 
tion of  cases.  That  it  was  not  intended  to 
have  a  retrospective  application,  or  to  apply 
to  cases  in  which  no  steps  had  been  taken, 
other  than  docketing,  remanding,  or  passing 
for  more  than  90  juridical  days  prior  to  July 
1,  1912,  Is,  we  think,  made  plain  by  the  fact 
that,  if  this  construction  was  given  to  section 
6,  section  5  would  have  no  meaning  at  all, 
and  there  would  have  been  no  reason  for  the 
adoption  of  section  6.  Evidently  the  Legis- 
lature intended  that  both  of  these  sections 
should  have  meaning  and  effect;  and  the 
Construction  we  have  given  them  makes  both 
of  them  effective.  One  applies  to  cases 
brov^ht  before  July  1, 1911,  In  which  no  step, 
other  than  docketing,  remanding  or  passing, 
was  taken  between  July  1,  1911,  and  July  1, 
1912;  the  other  applies  to  all  cases  brought 
after  July  1,  1911,  In  which  no  step,  other 
than  docketing,  remanding,  or  passing,  has 
been  taken  for  a  period  of  two  terms  in 
courts  having  terms,  or  for  a  period  of  90 
Juridical  days  in  courts  having  continuous 
session  after  July  1,  1912. 

[I]  Arolylng  this  construction  of  section  6 
to  the  cases  of  the  American  Tobacco  Com- 
pany and  tbe  Ewald  Iron  Company,  we  find 
that  no  steps  were  taken  In  the  cases  from 
July  1,  1912.  vntU  September  28,  1912,  on 
which  date  they  were  set  at  rules.  But  these 
salts  were  pending  to  courts  of  continuous 
session;  and  It  Is  admitted  that  the  courts 
in  which  these  cases  were  pending  adjonmed 
on  June  20,  1012.  and  did  not  convene  again 
tmtU  Septonber.  101%  ao  that  there  was  no 
court  In  session  between  these  dates  In  which 
any  action  could  be  taken  in  these  cases. 

It  will  be  observed  that  the  section  uses 
the  words  "Juridical  days."  The  words  "Ju- 


ridical days"  mean  days  that  courts  are 

open  or  In  session  (Webster's  Dictionary): 
and  these  words  were  evidently  Inserted  In 
the  act  for  the  purpose  of  exempting  from  Its 
operation  the  period  of  summer  and  other 
adjournments  when  the  courts  are  not  open 
or  in  session. 

We  are  therefore  of  the  opinion  that  It 
was  error  to  dismiss  the  ca^es  against  the 
American  Tobacco  Company  and  the  Ewald 
Iron  Company.  Wherefore  the  Judgment  of 
the  lower  court  in  tbe  cases  against  the  Bel- 
knap Hardware  Company,  the  National  Lead 
Company,  Bishop's  executrix,  and  Torbltt's 
executor  are  affirmed;  but  the  Ju^ments 
in  these  cases  as  to  costs  will  be  corrected 
as  indicated.  The  Judgments  In  the  cases 
against  the  American  Tobacco  Company  and 
the  Bwald  Iron  Company  are  reversed. 


JENKINS  «t  sL  V.  HABflLTON. 

DAWS  et  al.  v.  JENKINS  et  aL 

(Court  of  Appeals  of  Kentucky.    Mardi  28^ 
1013.) 

L  InFANTB  (I  113*>-nJnDaiaClTT— GOHCLUSIVS- 
NKSS. 

A  judgment  in  a  salt  to  cooBtrue  a  wUl  to 
which  an  infant  defendant  was  a  party,  ad- 
jadgins  the  infant  to  take  a  defeasible  fee  in  lands 
deTiBed,  never  having  been  appealed  from  and 
having  ranalned  in  £<»ce  many  yean,  is  con- 
clusive upon  the  inbnt  and  all  parties  claiming 
through  ner. 

[Ed.  Notfc— Fdt  other  case^  see  lu&nts,  CeaU 
Dig.  i  821;  Dec.  Dig.  i  llS.*] 

2.  VENDOB   and   PnaCHASEB   (S  846*)— CON- 
TBA  CT8— Bki:  ACH— I^FXNSBB. 

Where  defendant  covenanted  to  convey 
land  in  fee  simple,  it  cannot  be  shown,  as  a 
defense  to  an  action  for  breach,  that  plaintiffs 
knew  of  defects  in  the  title  of  the  land. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  1036-1(^;  Dec.  Dig. 

8.  Vbndob  and  Pubohabeb  (}  301*)— Con- 

TRACTS— BBEACH— MEABUBB  OV  DaHAOBS. 

The  measure  of  damages,  In  an  action  for 
breach  of  a  contract  to  convey,  is  the  difference 
between  the  contT9.ct  price  and  mari[et  value 
at  the  time  for  conveyance. 

[Ed.  Note.— For  other  eeaes,  see  Vendor  and 
Purchaser,  Cent  Dig.  S|  1047-1068 ;  Dec  Dig. 
§  351.*] 

4.  Vendob  and  Pubchaseb  <|  848*)— Ihteb- 

VENTION— PeBSONS    NoT    PaBTIES  TO  GoN- 

TBACT  OF  Sale. 

In  an  action  for  breach  of  contract  to  con- 
vey lands  in  fee  simple,  where  defendant  only 
had  a  contract  with  the  owner  for  a  conveyance, 
and  bis  tender  of  a  deed  had  been  refused  for 
defects  in  the  owner's  title,  the  owner  cannot 
make  himself  a  party  and  bring  in  other  parties 
80  as  to  quiet  hig  title. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |  10^;  De&  Dig.  S 
848.*]  *  «  . 

Appeal  from  Gbcvit  Court,  Oarrard  Coonty. 

Action  by  James  I.  Hamilton  and  anothor 
against  O.  H.  Jenkins*  in  which  LucDe  Daws 
and  others  sought  to  file  a  cross-petition 
against  Margaret  Jenkins  and  others.  From 
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a  Jndgnent  dlwnlasing  the  cross-petttUni,  dft- 
fendant  and  cnMn-peUttonen  appeal.  Af- 
firmed on  both  appeals. 

Wm.  Heindon,  of  Lancaster,  for  appellant 
JenklDfL  B.  H.  Tomtinson,  of  Lancaster,  for 
appellants  Daws  and  others.  W.  I.  WUUains, 
of  Tulsa,  OkL,  tax  appellees  Hamilton  and 
EUlott 

TUBNESB,  J.  On  the  26th  of  ICar^  1910, 
0>  U.  JeuldnSi  James  !•  Hamlltont  and  Uar- 
garet  Elliott  entered  Into  a  written  contract 
by  which  Jenkins  undertook  to  conTey  to 
them  three  tracts  of  land  in  Garrard  oountTi 
one  of  77  acres,  another  of  87^  acres  and  a 
tUM  of  158'Vioo  acres.  The  last-named 
tract  he  nndertook  to  convey  within  30  days 
from  tbe  date  of  the  contract  upon  the  pay* 
ment  of  a  certain  part  of  the  consideration ; 
and  the  other  two  tracts  were  not  to  be  con- 
veyed nntU  the  1st  of  January,  lOU.  It  web 
provided  that  the  title  to  all  the  lands  em- 
braced in  the  contract  was  to  be  a  good  and 
sufficient  fee-simple  title,  and  free  from  any 
and  all  claims,  incumbrances,  and  liens  of 
every  kind.  The  contract  recited  that  the 
158-acre  tract  was  owned  by  Mattle  J.  Daws, 
but  was  at  the  time  contracted  In  writing 
to  Jenkins  by  Sfrs.  Daws  and  ber  husband. 

On  the  Tth  day  of  June,  1910,  Hamilton  and 
EflUott  Instituted  an  equitable  action  praying 
for  a  speclQc  performance  of  tbe  contract  as 
to  the  15S-acre  tract,  and  that  Jenkins  be 
compelled  to  convey  the  same  to  them  in 
accordance  with  the  terms  of  the  contract, 
and  praying  in  the  alternative  that,  if  spe- 
cific performance  could  not  be  bad,  for  Judg- 
ment against  Jenkins  for  $5,000  In  damages. 
They  allege  that  on  April  2&,  1810,  they  ten- 
dered to  Jenkins  the  purchase  price  which 
under  tbe  contract  was  to  be  then  paid,  and 
demanded  a  conveyance  in  accordance  there- 
with, and  that  Jenkins  failed  and  refused  to 
receive  the  money  or  to  convey  the  land. 
They  further  averred  that  they  had  been  at 
all  times,  since  tbe  contract  was  made,  ready 
and  willing  and,  able  to  comply  with  all  of. 
Its  undertakings  upon  their  part,  and  that 
the  defendant  had  failed  and  refused  to  con- 
vey tbe  land  as  provided  In  the  contract 
The  defendant  answered  denying  that  he  bad 
failed  or  refused  to  receive  tbe  money  ten- 
dered as  alleged,  or  had  failed  or  refused  to 
conv^  the  tract  of  land  as  provided  in  the 
contract,  and  alleged  affirmatively  that  he 
had  at  the  time  of  tbe  tender  referred  to, 
and  simultaneously  therewith,  offered  to  de- 
liver to  tbe  plaintiffs  a  deed  conveying  the 
land  to  them  In  full  compliance  with  tbe 
terms  of  the  contract,  but  that  tbe  plain- 
tiffs had  refused  to  accept  the  deed  or  pay 
the  money,  and  alleged,  further,  that  the 
plaintiffs  had  notified  him  in  advance  of  the 
time  of  tbe  tender  of  the  deed  that  they 
would  not  accept  the  same. 

The  plaintiffs  In  their  reply  alleged  as  a 
reason  why  they  declined  to  act^pt  the  deed 


offered,  whldi  was  executed  by  JaUns. 
Mrs.  Daws,  and  her  husband,  that  the  par- 
ties BO  offering  to  convey  did  not  have  tbe 
charactw  of  title  provided  In  th»  oontract, 
and  thm  set  forth  the  foUowlns  hlstny  of  tbe 
title  to  the  lSfr«cre  tmct,  to  wit:  That  Da- 
vid r.  Smith  owned  the  land,  and  died  In 
the  year  1881  testate.  That  after  his  death 
his  last  will  and  testament  was  admitted  to 
probate,  and  that  thoeafter  his  ezaeator 
Instituted  an  action  in  tbe  Garrard  drcnlt 
court  asUng  a  oonstmctton  of  bis  will.  Tbat 
said  David  V.  Smith  left  his  widow,  Pauline 
Smith,  surviving  him,  and  two  daughters  as 
his  only  cblldr^  to  wit.  Anna  Maria,  who 
was  at  the  time  of  his  death  the  wife  of  C 
M.  Jenkins,  and  Martha  Jemimla  Smith,  then 
an  infant,  who  has  since  married  B.  A. 
Daws.  That  shortly  after  tbe  death  of  Da- 
vid F.  Smith,  his  wife,  Pauline,  renounced 
tbe  provisions  of  his  will  and  elected  to  take 
in  Uen  thereof  what  the  law  allowed  her. 
That,  in  tbe  suit  to  construe  the  will,  tbe 
widow  and  both  children  were  made  parties 
detraidant,  and  the  statutory  guardian  of  the 
infant  defendant,  Martiia  Jemlmla.  was  also 
made  a  defendant.  That  in  the  suit  afore- 
said allotment  of  dower  to  the  widow  was 
had,  and  commtsslaners  duly  appointed  to  di- 
vide the  real  estate  between  the  widow  and 
the  two  daughters  under  the  will.  That 
thrae  was  allotted  to  the  widow  a  tract  of 
160  acres  for  life,  and  it  was  provided  that 
at  her  death  77  acres  thereof  should  go  to 
Mrs.  Jenkins,  and  83  acres  to  Martha  Jem- 
lmla. Tliat  there  was  allotted  to  Martha 
Jemimla  a  tract  of  85^  acres,  and  that  the 
168  acres,  the  title  to  which  Is  now  in  ques- 
tion, was  embraced  In  tbe  95  acres  and  the 
83  acres.  That  It  was  adjudged  by  the  court 
In  that  case  In  construing  the  will  that  under 
Its  terms  said  Martha  Jemimla  Smltb  took 
a  defeasible  fee  In  all  the  lands  devised  to 
ber  by  her  father,  and  that.  In  case  of  her 
death  without  living  issue,  tbe  same  should 
rev^  to  Anna  Maria  Jenkins  or  to  her  Issue, 
if  she  should  then  be  dead,  and  that  the 
lands  were  accordingly  conveyed  to  her  by 
the  master  commissioner  of  the  court  under 
the  terms  of  that  Judgment,  and  made  all 
tbe  pleadings,  exhibits,  orders,  and  Judg- 
ments in  the  suit  to  construe  the  will  a  part 
of  tbe  pleadings.  They  further  alleged  in 
the  reply  that  tbe  said  Martha  J.  Smith  and 
B.  A.  Daws  married  on  tbe  1st  of  January, 
1800,  she  at  the  time  being  more  than  21 
years  of  age,  and  that  on  August  29.  1890, 
said  Daws  filed  an  equitable  action  in  the 
Garrard  circuit  court  against  bis  said  wile 
and  Anna  M.  Jenkins  and  her  husband,  C  M. 
Jenkins,  by  which  he  sought  a  sale  of  tbe 
lands  aforesaid,  and  a  reinvestment  of  tbe 
proceeds  thereof,  and  that  In  that  action  said 
Martha  J.  Daws  filed  her  answer  consenting 
that  tbe  same  should  be  done,  and  a  Judg- 
ment was  rendered  In  that  action  appointing 
G.  M.  Jenkins  as  the  court's  commissioner  for 
the  purpose  of  selling  tbe  land  either  pab- 
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liclr  or  privately,  and  that,  acting  under  said 
aathority,  Bald  Jenklna  sold  the  land  to  tilm- 
self  at  private  sale  for  tbe  sum  of  $10,000, 
and  said  sale  was  reported  to  tlie  court  and 
confirmed ;  bat  that  no  part  of  the  purchase 
money  had  ever  been  paid,  and  no  reinvest- 
ment thereof  has  ever  been  made.  Bat  that 
thereafter,  and  on  the  28th  day  of  October, 
1880,  said  B.  A.  Daws  and  wife  undertook  to 
convey  the  land  to  C.  M.  Jenkins  while  the 
last-named  action  was  atiU  pending,  and  th^ 
allege  that  the  Judgment  for  the  sale  and 
reinvestment  is  still  in  fall  force  and  effect. 
They  farther  allege  that  on  the  10th  of 
June,  1902,  B.  A.  Daws  and  Martha  J.  Daws, 
and  the  said  G.  M.  Jenkins,  as  executor,  filed 
In  the  Garrard  drcait  court  an  agreed  case, 
and  that  the  three-named  parties  were  the 
only  parties  to  the  suit,  wherein  they  sought 
and  attempted  to  have  an  interpretation  of 
the  will  of  David  F.  Smith,  and  attempted 
therein  to  have  the  land  taken  by  Mrs.  Daws 
under  her  father's  will  declared  free  of  all 
limitations  and  restrlctlMis,  and  they  say 
that  sdld  suit  was  without  binding  force  or 
effect,  and  that  all  proceedings  therein  were 
void.  They  allege  that  Anna  M.  Jenkins 
died  about  1800,  and  left  surviving  her  sev- 
eral children  who  are  still  alive,  and  that 
Martha  J.  Daws  is  the  mother  of  several 
children,  some  of  whom  were  alive  prior  to 
1002,  when  the  last-named  suit  was  filed. 

The  defendant  alleged  In  his  rejoinder  that 
at  the  time,  and  before  the  contract  between 
the  plaintiffs  and  Jenkins  vf&s  executed  and 
delivered,  the  plaintiffs  knew  of  the  defects. 
If  any,  in  the  title  to  said  Daws  land,  and 
knew  all  about  Its  history  prior  to  that  time. 
The  rejoinder  farther  alleges  that  the  court 
did  in  that  action  adjudge  "that  the  defend- 
ant Martha  Jemlmla  Smith  takes  a  defeasi- 
ble fee  In  all  the  lands  conveyed  and  willed 
her;  that  is,  the  said  land,  in  case  of  her 
death  without  living  Issue,  will  revert  to 
Anna  Maria  Jenkins,  or  her  Issue,  If  she  be 
then  dead."  But  It  is  further  alleged  that 
at  the  same  term  of  court,  and  two  days 
thereafter,  the  court  rendered  the  following 
Judgment  In  directing  a  deed  to  be  made  to 
Martha  J.  Smith,  to  wit:  "It  is  adjudged 
that  H.  G.  Kauffman,  master  commissioner  of 
this  court,  do  make  a  deed  of  partition  here- 
in between  said  Anna  Maria  and  Martiia  J., 
daughters  of  the  said  testator.  That  he  do 
convey  unto  said  Martha  J.  Smith  for  and 
on  behalf  of  Colbey  M.  Jenkins  and  Anna 
JeoktDS,  subject  to  reversion  to  the  said 
Anna  Maria  Jenkins,  or  her  heirs,  should  she 
die  first,  the  following  tracts  of  ktnd" — and 
that  the  master  commissioner  In  accordance 
with,  and  in  the  language  of  the  last-quoted 
Judgment,  conveyed  the  land  to  Martha  Jem- 
lmla. The  court  sustained  a  demurrer  to 
this  rejoinder  and  each  paragraph  thereof. 
The  case  was  tried  out  practically  on  the 
single  question  as  to  the  value  of  the  land 
at  the  time  Jaikins  vras  to  make  the  deed, 
and  was  la  effect,  under  the  state  of  the 
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pleadings,  merely  a  trial  to  flz  the  amount 

of  the  damages.  ' 

On  motion  of  the  plaintiffs,  an  Issue  out  of 
chancery  was  granted  them,  and  a  jury  trial 
held,  and  a  verdict  for  fl,400  rendered  in 
favor  of  the  plaintiffs,  and,  defendant's  mo- 
tion and  grounds  for  a  new  trial  having 
been  overruled,  he  appeals. 

[1]  The  Judgments  entered  in  the  salt  by 
David  F.  Smith's  executor,  construing  the 
character  of  title  that  Martha  J.  Smith  took 
thereunder,  no  matter  how  erroneous,  were 
conclusive,  not  only  upon  her,  but  ui>on  all 
parties  claiming  throngh  her,  whether  they 
were  then  In  esse  or  not;  they  have  neither 
been  reversed,  superseded,  nor  appealed  from, 
and  after  the  great  lapse  of  time  it  Is  clear- 
ly too  late  to  go  behind  them,  or  to  at- 
tempt to  evade  their  effect,  and  the  subse- 
quent suits  by  the  parties  looking  to  that 
end  availed  them  nothing.  It  follows  that 
Mrs.  Daws  did  not  have  the  character  of 
title  which  Jenkins  covenanted  to  convey  to 
Hamilton  and  Elliott,  and  Hamilton  and  El- 
liott were  not  compelled  to  take  the  title 
which  was  offered  them. 

[2]  But  It  is  urgently  Insisted  that  the 
lower  court  erred  In  sustaining  a  demurrer 
to  the  defendant's  rejoinder,  wherein  he  al- 
leged that  Hamilton  and  Elliott,  before  and 
at  the  time  of  the  execution  of  the  contract 
of  March  26,  1910,  knew  all  about  the  char- 
acter and  kind  of  title  which  Mrs.  Daws  had 
in  the  158-acre  tract,  and  knew  all  about 
the  proceeding  in  court,  and  the  interpreta- 
tion of  the  win  of  David  F.  Smith,  and 
that  they,  for  that  reason,  were  aware  that 
neither  Jenkins  nor  Mrs.  Daws  could  make 
them  the  character  of  title  to  the  15S-acre 
tract  which  Jenkins  had  covenanted  In  the 
contract  to  make,  and  for  that  reason  It  was 
a  mere  speculative  venture  upon  the  part  of 
Hamilton  and  Elliott,  and  not  enforceable  in 
law.  But  we  cannot  concur  In  this  view. 
JenklDS  positively  covenanted  to  convey  to 
them,  within  30  days,  the  fee-simple  titie  to 
the  158-acre  tract,  free  from  all  heaa  and 
Incumbrances  or  claims,  and  he  must  be  held 
bound  by  such  undertaking,  even  though 
Hamilton  and  Elliott  at  the  time  knew  of 
all  the  facts,  and  were  of  the  opinion  that 
he  could  not  carry  out  that  contract  It 
would  not  be  a  safe  rule  to  permit  one  to 
evade  the  effect  of  his  failure  to  carry  out 
his  contract  by  saying  that  the  other  party 
to  It  knew,  at  the  time  it  was  entered  into, 
that  It  could  not  be  carried  out.  To  so  hold 
would  be  to  point  out  a  plain  avenue  of 
escape  in  many  cases  from  one's  solann  con- 
tract obligations. 

Hamilton  and  Elliott,  even  though  they 
may  have  known  of  the  condition  of  the  ti- 
tle to  the  15S-acre  tract,  had  an  absolute 
right  to  rely  upon  Jenkins'  covenant  that 
he  would  convey  it  to  them ;  and  It  was  not 
their  duty  to  inquire  into  the  manner  or 
method  by  which  he  was  to  do  so.  The  case 
of  Fonte  T.  Elder,  109  Ga.  713,  80  &  EL  118. 
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was  one  where  Foute  had  In  a  bond  for  a 
title  Bold  to  Elder  a  lot  In  the  dty  of  Atlan- 
ta, 64  feet  In  width  and  160  feet  In  depth ; 
bat  It  turned  out  that  before  the  contract  he 
had  dedicated  17  feet  off  of  the  rear  of  the 
lot  to  the  dty  for  a  street,  and,  in  an  action 
by  Elder  on  the  bond,  he  pleaded  that  this 
fact  was  known  to  her  when  she  entered 
into  the  contract  of  purctias^  and  that  there- 
fore he  was  not  liable  for  his  failure  to 
convey  the  same ;  but  the  court,  In  answer  to 
that  defense,  said:  "Wherever  one  contracts 
to  sell  the  land  embraced  within  certain 
boundaries  or  measurements,  and  It  after- 
wards turns  out  that  he  cannot  make  titlef* 
to  all  of  the  land  embraced  within  those 
boundaries,  and  measurements,  be  Is  liable 
to  the  vendee  for  the  deficiency.  Tliia  is 
true,  although  the  vendee  knew,  or  ought  to 
have  known,  tliat  the  vendor  had,  before 
making  the  bond,  disposed  of  a  portion  of  the 
tract.  The  vendee  has  a  right  to  rely  upon 
the  warranty  or  the  contract  obllgatioo  of 
the  vendor,  and  to  demand  compliance  with 
the  contract  as  expressed  in  the  deed  or  bond 
for  titles.  This  Is  no  new  doctrine  In  this 
court  In  the  case  of  Smith  v.  E^ason,  46 
Ga.  316,  It  was  said:  "A  deed  or  bond  for 
titles  to  a  tract  of  land  by  its  number  in 
the  state  survey  binds  the  obligor  to  make 
title  to  the  land  within  the  boundaries  of 
such  survey ;  and,  if  a  part  be  sold  off  t>efore 
the  date  of  the  deed,  this  is  a  breach  of 
the  bond;  nor  Is  this  breach  excused  by  the 
fact  that  tbe  quantity  sold  off  Is  small,  and 
the  bond  describes  the  nnmber,  containing 
2021^  acres,  more  or  less.  Proof  that  the 
obligee  In  a  bond  for  titles  knew  that  the 
obligor  was  not  tbe  owner  of  the  .whole  of 
the  land  described  In  the  bond  is  no  reply  to 
a  plea  of  a  breach,  unless  it  appear  that 
there  was  a  mistake  in  the  description." 
Tills  case  was  followed  In  Miller  v.  Des- 
verges,  75  Ga.  407,  and  again  In  Godwin  v. 
Maxwell,  106  Ga.  194  [32  S.  E.  114J." 

In  the  case  of  Junk  v.  Barnard,  99  Ind. 
187,  it  was  held  that  tbe  defendant,  who  had 
executed  a  bond  for  a  title,  was  liable  on 
his  covenant  to  make  a  warranty  deed,  even 
though  he  had  never  seen  the  land,  and 
even  though  the  plaintiff  knew,  at  the  time 
he  executed  the  bOnd,  that  he  bad  no  title 
to  it  In  other  words,  men  must  be  bound 
by  their  contracts;  and,  if  they  make  con- 
tracts which  it  turns  out  they  cannot  per- 
form, they  must,  from  the  very  nature  of 
things,  be  held  liable  therefor.  So  we  con- 
clude ttiat.  It  appearing  ttiat  neither  Jenkins 
nor  Mrs.  Daws  had  the  character  of  title 
to  the  158-acre  tract  which  Jenkins  under- 
took to  convey  fo  Ha'milton  and  Elliott,  he 
was  liable  on  hla  covenant  for  his  failure 
so  to  do. 

[S]  The  court  properly  instructed  the  Jury 
that  the  measure  of  damages  was  the  differ- 
ence between  the  contract  price  and  the  fair 
and  reasonable  market  value  of  the  land 


on  the  day  It  was  to  have  been  conve>yed 
under  tbe  contract,  If  the  value  was  In  ex- 
cess of  the  contract  price ;  and  further  that, 
if  the  value  and  the  contract  price  was  tbe 
same  on  that  day,  they  could  find  for  the 
plaintiffs  only  nominal  damages  for  the 
breach  of  the  contract 

[4]  Pending  the  action  between  Hamilton 
and  Elliott  and  C.  M.  Jenkins,  Mrs.  Daws 
and  her  husband,  with  their  five  diildren, 
filed  a  petition  to  be  made  parties,  which 
they  made  a  cross-petition  against  the  chil- 
dren of  Mrs.  Jenkins,  and  sought  to  have 
corrected  the  alleged  errors  In  the  old  rec- 
ord to  settle  the  estate  of  David  F.  Smith, 
and  averred  that  all  the  orders  and  Jndg- 
ments  therein  made  were  void,  and  sought 
to  have  It  so  adjudged  in  this  action.  But 
the  court,  upon  motion  of  Hamilton  and 
Elliott,  struck  out  that  pleading,  and  de- 
clined to  permit  them  to  become  partite  to 
this  litigation,  and  from  this  action  of  the 
court  they  appeal. 

These  parties  were  not  proper  parties  to 
any  action  between  Hamilton  and  Elliott 
and  Jenkins,  and  they  could  not  Ingraft  their 
action  against  the  Jenkins  heirs  onto  this 
action  between  Hamilton  and  Elliott  and  G. 
M.  Jenkins.  It  would  seem  that  the  words 
"without  living  Issue,"  embraced  in  the  Judg- 
ment of  February  2,  1882,  were  inadvertent- 
ly left  ont  of  tbe  Judgment  of  the  4th  of 
February,  1882,  and  the  deed  made  In  ac- 
cordance therewith,  and  that  their  omission 
was  a  mere  cl^lcal  error,  which  may  be 
corrected  In  a  proper  proceeding:  but  tbe 
court  properly  refused  them  the  right  to  have 
it  done  in  the  action  between  Hamilton  and 
Elliott  and  Jenkins. 

The  Judgmoit  on  each  appeal  is  affirmed. 


NELSON  GREEK  COAL  CO.  v.  WEST 
POINT  BRICK  &  LUMBER  CO. 

(Court  of  Appeals  of  Kentucky.   March  2S, 
1913.) 

Sales  (|  188*)— BasAcn  or  Contuot— Dx* 
mnivB  Pebfobmance. 

A  coal  company  which  contracted  to  ship 
coal  from  its  mine  to  plaintiff,  and  which  failed 
to  ship  an  order  from  its  mine,  bnt  sent  it 
from  another  and  more  distant  mine,  on  which 
plaintiff  waa  required  to  pay  more  freight  than 
if  sent  from  the  company's  own  mine,  was  lia- 
ble to  plaintiff  for  the  amount  of  such  freight 
increase. 

[Ed.  Note.~For  other  cases,  aee  Sales,  Cent. 
Dfg.  U  500-503:  Dec  Dig.  I  188.*1 

On  rehearing. 

For  formw  opinion,  see  151  Kj.  885,  1S2 

S.  W.  929. 

SETTLE,  J.  The  peUtlon  for  rehearing 
calls  our  attention  to  a  manifest  mistake  of 
figures  in  the  opinion.  That  Is,  It  said  In  the 
opinion:  "As  under  the  contract  between 
them  appelant  ondortotA  to  ship  appellee 
the  coal  delivered  In  March  from  its  own 
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mine,  and  appellee,  If  It  had  done  so,  would 
have  paid  a  freight  late  thereon  of  only  60 
cents  per  ton;  when  It  failed  to  ship  the 
coal  from  its  own  mine  and  required  appellee 
to  receive  It  from  another  and  more  distant 
mine  at  an  Increased  freight  rate,  It  became 
liable  to  appellee  for  the  amount  of  such  in- 
crease. For  this  amount,  10  cents  per  ton, 
appellee  recovered  Judgment  In  the  court  be- 
low, and  to  that  extent  the  judgment  Is  cor- 
rect" 

The  mistake  in  the  foregoing  excerpt  from 
the  (^ilnion  lies  In  the  statement  that  the  ex- 
cess In  freight  rate  thus  paid  by  appellee  was 
10  cmts  per  ton,  when  in  fact  the  true  ex- 
«ew  was  60  cents  per  ton,  and  for  this  60 
c^ts  per  ton  appellee  was  properly  ^ven 
Judgment  In  the  court  below.  In  other 
words,  the  freight  rate  plOd  by  appellee  on 
the  coal  received  by  him  from  the  Pevler 
mine  was  $1JS0  per  ton,  instead  of  70  cents 
per  ton  aa  In  another  part  of  the  oj^on 
stated. 

To  the  eztait  Indicated  the  opinion  Is  cor- 
rected, bnt  In  other  resipects  tbe  petition  for 
rehearing  la  overmled. 


BOBBITT  V.  BLAKEMORE  et  aL 

(Court  of  Appeals  of  Kentucky.   March  28, 
1913.) 

Appeai,  and  Ebbob  (I  544*)— Questions  Pbe- 

BENTBD  rOB  BeVIXW— BiLL  Of  EXCEPTIONS. 
In  the  absence  of  a  bill  of  exceptions  In 
the  record,  the  only  question  that  can  be  de- 
termined upon  an  appeal  is  whether  tbe  Judg- 
ment is  supported  by  the  pleadings. 

[Ed.  Note,— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  if  2412,  2416,  ~ 2417-2420, 
2422-2426,  2428,  2478,  2479;  Dec.  Dig.  §  &44.*] 

Appeal  from  Circuit  Court,  lincoln  County. 

Action  by  Annie  Blakemore  and  others 
against  F.  F.  Bobbltt  From  a  Judgment  for 
plalntUEs,  defendant  appeals.  Afilnued. 

Fontaine  Fox  Bobbltt,  of  Crab  Orchard, 
for  appellant  T.  J.  HIU.  of  Stanford,  for 
appellees. 


TDRNER,  J.  This  is  an  action  in  eject- 
ment. Instituted  by  appellees  against  appel- 
lant wherein  they  recovered  from  falm  a 
small  tract  of  about  3%  acres  In  Lincoln 
county. 

This  court  upon  motion  of  appellees,  has 
heretofore  stricken  out  the  bill  of  exceptions 
appearing  in  the  record,  and  under  the  well- 
known  rule  of  practice  it  leaves  nothing  for 
determination,  except  whether  the  Judgment 
is  supported  by  the  pleadings. 

It  is  simply  an  action  In  ejectment  and 
the  pleadings  clearly  and  explicitly  set  forth 
the  plaintiffs'  right  of  recovery,  and  are  am- 
ply snlilcient  to  sustain  the  Jadgmoit  of  the 
circuit  oourt 

Judgment  affirmed. 


CINCINNATI,  N.  O.  &  T.  P.  BY.  CO.  et  aL 
V.  GOODS. 

(CooTt  of  Appeals  of  Kentucky.   Mardi  28, 
1913.) 

L  Mabtkb  and  SebVakt  (|  246*)— HfJUBiBfl 
TO  SntVANl^OimUBCTOBT  MEouaiiio— 

Acts  in  Emebobhct. 

A  raihroad  brakeman  on  a  pafnenger  train 
about  to  leave  the  yards  fixed  tbe  switches  and 
signaled  to  M.,  iiis  engineer,  to  come  on.  At 
the  same  time  H.,  in  charge  of  a  yard  engine, 
also  started  towards  the  switch.  The  brake- 
man,  standing  with  one  foot  on  each  side  of  the 
rail  of  the  yard  engine's  track  nearest  the  other 
trade,  signaled  to  H.  to  stop,  which  signal  was 
ignored.  Both  engines  were  moving  about  as 
fast  as  a  man  could  walk.  When  H.'s  engine 
was  about  10  feet  from  the  brakeman,  he  step- 
ped off  the  track,  and  was  struck  by  the  passen- 
ger train.  Beld,  that  there  was  no  avuAi  emer- 
gency aa  excused  the  brakeman's  negligence  In 
voluntarily  occupying  a  podtlMi  of  obvlons  dan- 
ger. 

[Ed.  Note.— -For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  78»~794;  Dm.  Dig.  i 

2.  Mastbb  and  Sbbvaht  ^  187*)— Injubih 

TO  Servant— Neoliobnce  of  Enoineeb. 
M.,  the  brakeman's  engineer,  was  not  guil- 
ty of  negligence  In  falling  to  anticipate  that  the 
brakeman  would  step  in  fnmt  of  the  engine^ 
even  though  he  knew  that  the  otiier  train  was 
approaching. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  269,  frO,  273,  274,  277, 
278;  Dea  Dig.  |  137.*] 

3.  MaSTEB  and  SBBVAHT  (I  240*)— I^BIUTT 
rOB  INJUBIES— CoKTBIBtnVBT  NeOLIOBNOK. 

The  railroad  company  was  not  liable,  al- 
though H.  was  negligent,  aa  the  brakeman's  in- 
juries were  not  caused  thereby,  but  by  his  own 
negligence  in  Jumping  against  the  other  engine, 
when  he  might  have  gone  to  the  other  side  of 
the  track,  or  stationed  himsdf  originaUy  at  tha 
other  side  of  the  track. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  751-7IS6;   Dec.  Dig.  | 

Appeal  from  Circuit  Court  Lincoln  County. 

Action  by  W.  E.  Go  ode  against  the  Cincin- 
nati, New  Orleans,  &  Texas  Pacific  Railway 
Con^Kiny  and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeal.  Reversed  and 
remanded. 

John  Galvln,  of  Cincinnati,  Ohio,  and  J.  W. 
Alcorn  and  K.  S.  Alcorn,  both  of  Stanford, 
for  aippeilants.  Emmet  Puryear  and  Rob»t 
Harding,  both  of  Danville,  and  T.  J.  Hill, 
of  Stanford,  for  api>elle& 

CLAY,  C.  Plaintiff,  W.  E.  Coode,  brought 
this  action  against  the  Cincinnati,  New  Or- 
leans &  Texas  Pacific  Railway  Company  and 
its  en^neers,  Harry  HolUngswortb  and  John 
McCarthy,  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  their 
negligence.  The  Jury  returned  a  verdict  in 
his  favor  for  $8,000.  Judgment  was  entered 
accordingly,  and  defendants  appeal. 

The  principal  error  relied  on  by  defendants 
Is  the  failure  of  the  trial  court  to  direct  a 
verdict  in  their  favor. 

According  to  the  evidmce  for  plainUf^  the 
accident  occarred  about  6:3&  p.  ul  on  the 
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erenins  of  Mudi  18,  iSlO,  In  tbe  yams,  of 
the  rallioad  company  at  Ladlow»  Ky.  'At 
the  Ume  of  tbe  aeddent  plaintiff  waa  a  brake- 
man  on  a  passencBT  train  vUch  was  due  at 
that  time  to  leave  the  Lndlow  yards  for  the 
purpose  of  gofaig  to  the  Union  Central  Station 
In  dndnnatL  nie  passenger  train  waa 
standing  on  the  coach  trad^  about  150  or 
200  yards  tnm  its  Junction  vtth  what  is 
known  as  tbe  water  track.  The  coach  track 
la  on  the  east  and  the  water  track  on  the 
west  As  these  tra<^  lead  to  the  switch, 
they  a  19 roach  each  other.  PlalntlfT  went 
forward  to  Une  np  bis  switches,  so  that  his 
train  might  pass  out  His  train  was  due  to 
leav^  and  bad  the  right  of  way  over  the 
awltdL  Plalntlfl  fixed  the  switdies  and  sig- 
naled McCarthy,  the  ei^lnew  of  the  pb»- 
senger  train,  to  come  on.  At  that  time  Hol- 
llngswortb,  a  hostler,  was  In  charge  of  a 
yard  engine  which  was  standing  abont  180 
or  200  feet  from  the  switch.  When  the  pas- 
senger train  started  to  move  oat  HolllDgs- 
worth  also  started  hla  engine,  ^e  trains  were 
each  moving  at  the  rate  of  abont  three  or 
four  miles  an  hour.  At  that  time  plaintiff 
waa  standing  at  a  point  several  feet  distant 
fiiom  the  switch.  Perceiving  Hollingswortb 
approaching  with  tbe  yard  engine,  he  stepped 
to  the  water  track  and  commenced  to  signal 
him  to  stop  the  engine.  Plaintiff  stood  with 
one  foot  on  each  side  of  the  east  rail  of 
the  water  track,  and  b^n  to  give  the  atop 
signal  by  swinging  his  lantern  across  tbe  track. 
This  position  was  a  proper  one  under  the  clr- 
cnmstances.  There  Is  also  evidence  to  the 
effect  that  it  was  plaintiff's  duty  to  protect 
the  passenger  train.  Plaintiff  took  this  posi- 
tion because  he  was  afraid  there  would  be 
a  collision  betweoi  the  two  trains.  When 
plaintiff  first  noticed  Holllngsworth  approach- 
ing with  the  yard  engine,  tbe  yard  engine 
was  about  120  feet  from  plalntlfl.  Plaintiff 
continued  to  signal  Holllngsworth;  bat  the 
latter  refused  to  obey  his  signals,  and  kept 
approaching.  At  the  point  where  the  plain- 
tiff was  standing,  the  two  tracks  were  from 
4  to  6  feet  apart  When  Holllngsworth  got 
within  about  10  feet  of  plaintiff,  plaintiff,  to 
avoid  being  struck  by  the  yard  engine, 
stepped  off  the  track,  and  was  struck  by  the 
passenger  engine  in  charge  of  iMcChrthy.  He 
says  that  he  was  forced  to  jump  because  Hol- 
llngsworth kept  approaching,  and  that  he 
jumped  In  the  direction  of  McCarthy's  engine 
because  that  was  the  nearest  way  out  of 
danger.  When  struck  by  McCarthy's  engine, 
he  was  knocked  down,  and  his  heel  was 
caught  and  crushed  by  the  engine.  Holllngs- 
worth  was  standing  still  when  plaintiff  got 
out  from  under  the  engine,  but  was  moving 
when  plaintiff  jumped  from  in  front  of  his 
engine.  If  Holllngsworth  bad  obeyed  plain- 
tiff's signals,  he  would  have  stopped  about 
two  car  lengths  from  where  plaintiff  stood. 

According  to  the  evidence  for  the  defend- 
ants, plaintiff  asked  McCarthy  if  be  waa 
ready  to  move  out  of  the  yards.  McCarthy 
responded  that  he  would  be  directly.  About 


five  mlnvtee  iata  MeCkrUty  Iba  ilfful 
of  his  departure  and  started  out  of  tbe  yard 
at  a  rate  of  3  or  4  miles  an  honr.  Vrom  tbe 
starting  pdnt  to  the  switch  was  a  dlstanes 
of  abont  BOO  feet  HolUnssworth's  engine 
had  been  standing  at  a  distance  from  whoe 
Iriaintiff  was  strode  of  abont  120  feet.  Jnit  i 
before  McCarthy  "whistled  oT'  and  started  j 
down  the  trat^  HolUngswortfa's  oiglne  be- 
gan to  move  south  at  the  rate  of  3  or  4  miles 
an  hour.  When  Holllngsworth  heard  tbe 
starting  signal  from  MoCkiftliy*s  engine,  be 
Btoived  his  engine,  so  as  to  let  McCarthy 
IMUs  out  of  the  yards.  The  place  at  whicfa  | 
he  stoiwed  was  00  or  60  feet  from  the  first 
switch,  and  som^hlng  lilu  10  feet  tnm  \ 
where  i^intlff  was  strodE.  Holllngsworth  I 
stood  there  with  his  raglne  tot  two  or  three 
minutes  while  McCarthy  was  passing  ont 
Holllngsworth  was  In  his  cab  looking  ahead 
from  the  time  he  started  until  he  stopped.  i 
He  saw  nothing  whatever  of  any  one  giving 
any  stop  signals  or  signals  of  any  kind.  As 
McCarthy  aivroached  wbere  Holllngsworth 
was  standing,  he  saw  i^alntlff  standing  in 
the  space  between  the  two  tracks,  by  tbe 
side  of  the  left  fireman's  window  of  tliat  en- 
glue,  signaling  McCarthy  to  come  ahead.  As  i 
McCarthy  passed  plaintiff,  he  saw  plaintiff 
move  forward  and  step  on  tbe  pilot  of  the 
passenger  engine.  As  plaintiff  got  aboard  tbe 
pilot  he  gave  McCarthy  a  signal  over  his 
shoulder  with  the  lantern.  As  McCartliy  saw 
plaintiff  mount  the  pilot  he  withdrew  hla 
head  from  the  side  window  and  began  to 
look  through  the  front  window.  From  that 
position  his  view  of  plaintiff  was  obstructed. 
William  Baker,  a  switchman,  standing  about 
three  car  lengths  from  where  plaintiff  le- 
cdved  bis  injuries,  saw  iHalntUTs  lantern 
fall,  and  beard  him  cry  out  He  tb^eopon 
signaled  McCarthy  to  stop.  McGortliy  did 
not  see  plalnUff  struck,  or  bear  his  crj. 
When  he  stopped,  be  was  informed  that  some 
one  had  been  hit  He  went  back  up  the 
track,  and  found  plaintiff  lying  between  tbe 
water  track  and  tbe  coach  track,  about  40 
feet  north  of  the  switch  ttog,  and  10  or  15 
feet  south  of  where  HoUingsworth's  engine 
was  standing.  Ttie  conductor  of  the  pas- 
senger train  came  up  and  asked  plaintiff 
how  the  accident  had  happened,  and  plaintiff 
replied  that  he  bad  slipped  off  the  pilot 
Plaintiff  denied  making  this  statement  On 
cross-examination  McCarthy  testified  that  it 
waa  plaintiff's  duty.  If  he  saw  an  engine  com- 
ing down  the  other  track,  to  step  out  and 
signal  across  the  tra(HE  for  tbe  engine  to 
stop.  It  was  plaintUTs  special  duty  to  pro- 
tect McCarthy's  train.  McCarthy  also  testi- 
fied that  If  be  had  seen  and  known  that  tbe 
yard  engine  was  coming  down  there  to  the 
same  point  and  could  have  seeu  and  known 
that  plaintiff  was  across  the  track  signaling 
the  yard  engine  to  stop,  and  that  the  yard 
engine  had  gotten  down  that  far  and  was 
still  moving.  It  would  have  been  bis  duty 
to  stop  his  train  and  assist  In  avoiding  a 
collision.    Holllngsworth  also  testifled,  on 
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cross-examination,  that  It  was  plalntUTs  duty, 
if  be  saw  HollingBworth  coming  and  knew 
that  McCarthy  was  also  coming,  to  signal 
across  the  track  for  HoUingsworth  to  atop. 

Plaintiff  bases  his  right  to  recover  on  the 
following  facta:  The  passenger  and  the  yard 
engine  were  both  approaching  the  switch.  If 
they  came  on,  a  collision  was  Inevitable.  The 
passenger  train  had  the  right  of  way.  It 
was  plaintltTs  duty  to  protect  that  train.  To 
this  fflid,  when  be  saw  the  yard  engine  ap- 
proadiing,  it  was  his  duty  to  signal  across 
the  track  for  the  yard  en^ne  to  stop.  To  do 
this  he  took,  a  position  astride  the  east  rail 
of  the  track  on  which  the  yard  engine  was 
approaching.  He  continued  to  swing  his  lan- 
tern across  the  track.  Holllngsworth,  the 
hostler  in  charge  of  the  yard  engine,  failed 
to  obey  his  slgimls.  The  yard  engine  contin- 
ued to  approach.  Intent  on  the  stopping  of 
the  yard  engine,  plaintiff  remained  on  the 
track  until  the  yard  engine  was  within  about 
10  feet  of  him.  The  yard  engine  being  still 
in  motion,  and  he  being  In  a  position  of  peril 
and  acting  In  an  emergency,  stepped  the 
shortest  way  out  of  danger  to  the  east  side 
of  the  tr&<A.  In  doing  this  he  came  In  con- 
tact with  McCarthy's  engine,  and  was  there- 
by injored.  It  is  therefore  insisted  that 
there  was  sufficient  n^Ilgence  on  the  part  of 
both  McCarthy  and  Holllngsworth  to  take 
the  case  to  the  Jury.  Holllngsworth,  it  is 
claimed,  was  negligent  because  be  failed  to 
obey  the  signals  to  stop  his  engine.  Mc 
C&rthy  was  n^llgent  because.  In  the  exer- 
cise of  ordinary  care,  he  could  have  known 
that  plaintiff  was  signaling  Holllngsworth 
to  stop ;  that  Holllngsworth  was  not  obeying 
the  signals,  and  that  there  was  danger  of  a 
collision  between  the  engine  and  the  train; 
and  that,  with  such  knowledge  he  negligently 
failed  to  stop  his  train  before  striking  plain- 
tiff. 

[t]  In  passing  on  the  question  of  a  per- 
emptory instruction,  It  mast  be  remembered 
that  plaintiff  signaled  McCarthy  to  come  on, 
and  that  he  knew  McCarthy  was  coming. 
Indeed,  he  bases  his  whole  case  on  the  fact 
that  McCarthy  was  comlos,  and  that  it  was 
bis  da^  to  stop  HolUi^worth  In  order  to 
avoid  a  coUtoion.  All  the  witnesses  agreed 
that  the  two  engines  wm  an>n><u!hlng  at  the 
rate  of  three  or  four  miles  an  hour.  They 
were  theretbre  coming  no  fiwter  than  a  man 
can  walk.  As  a  mattor  of  tect,  there  was 
.no  reasonable  necessity  for  plaintiff  to  take 
a  position  astride  the  east  tall  of  the  water 
track  ftw  the  purpose  of  waving  his  lantern 
across  the  track.  He  emld  hare  stood  on  ei- 
ther side  of  the  track  and  performed  this  duty 
without  any  danger  to  hlmsdf  whatever.  In- 
deed, If  he  had  stood  on  the  west  aide  of  the 
west  rail  of  the  water  track,  he  would  have 
been  In  a  much  more  advantageous  position 
for  the  purpose  be  had  in  view ;  for  Hoi- 
llncBworth,  hdng  on  that  side  of  the  engine, 
would  have  had  no  dlflBculty  In  seeing  the 


signals.  His  peril  while  In  that  position  was 
entirely  of  his  own  (nation.  Having  volun- 
tarily occupied  this  position  until  It  became 
one  of  peril,  he  then  stepped  against  McCar- 
thy's engine,  which  he  was  facing  at  the 
time,  which  he  had  signaled  to  come  on, 
which  he  knew  was  approaching,  and  which 
he  was  trying  to  protect,  when  be,  in  tlie  ex- 
ercise of  ordinary  care,  could  have  stepped  to 
the  west  side  of  the  water  track,  or  in  be- 
tween the  two  tracks,  and  have  t>een  en- 
tirely safe.  Pnrtbermore,  it  must  be  remem- 
bered tbat,  even  though  Holllngsworth  was 
negligent  in  falling  to  obey  plaintiff's  signals, 
plaintiff  was  not  struck  by  Hollingsworth's 
engine.  He  was  struck  by  McCarthy's  en- 
gine, which  he  knew  was  coming.  Even  If  it 
be  conceded  that  it  was  proper  for  htm  to 
stand  on  the  water  track  and  wait  until  Hol- 
lingsworth's engine  got  bo  close  to  him  that 
he  had  to  jump,  he  was  not  jastlfled  in 
stepping  against  McCarthy's  engine,  which 
he  knew  was  coming,  when  there  were  other 
positions  which  he  could  have  occupied  with- 
out danger  to  himself.  When  we  consider 
the  slow  rate  of  speed  with  which  the  trains 
were  approaching,  it  cannot  be  said  that 
there  was  any  emergency  that  justified  bis 
stepping  against  McCarthy's  engine,  which 
was  in  plain  view,  and  which  he  knew  was 
coming. 

[2]  No  negligence  at  all  on  the  part  ,  of 
McCarthy  was  shown.  Wblle  It  may  have 
been  true  that,  If  McCarthy  knew  that  Hol- 
llngsworth was  not  obeying  plaintiff's  sig- 
nals, and  that  a  collision  would  take  place 
between  the  two  engines  if  his  train  was  not 
stopped.  It  would  have  been  McCarthy's  du- 
ty to  stop  his  train  In  order  to  avoid  a  col- 
lision, plaintiff,  as  a  matter  of  fact,  was  not 
injured  by  any  collision.  He  was  Injured  sim- 
ply because  he  stepped  against  McCarthy's 
engine.  Knowing  that  plaintiff  had  signaled 
for  him  to  come  on,  and  that  plaintiff  knew 
that  be  was  coming,  McCarthy  liad  no  right 
to  anticipate  that  plaintiff  would  Btefi  agatoat 
his  engine.  Plalntlfl  himself  says  that  he 
stepped  quickly  from  in  front  of  HolUi^s- 
worth's  engine  and  came  In  contact  with  Mc- 
Carthy's oiglne.  Wheo  plaintiff  did  come 
In  contact  with  McCarthy's  en^nc^  no  amount 
of  care  on  the  part  of  McCarthy  could  have 
saved  btm.  McCarthy,  therefore,  was  guilty 
of  no  negligence  ao  tar  as  plaintiff  was  con- 
cerned. 

[3]  While  HoUJngsworth,  If.  he  ealled  to 
obey  plalnUtTs  signals,  was  negl^ient,  his 
negligence  ma  not  the  cause  of  plaintiff's 
Injury.  Had  it  not  been  for  plaintiff's  negli- 
gence In  stepping  against  McCarthy's  engine, 
which  be  saw  and  knew  was  coming,  jdalD- 
tiff  would  not  have  been  Injured.  We  there- 
fore conclude  tbat  the  trial  court  erred  In 
refusing  the  peremptory  a^ed  ftv  by  the  de- 
fendants. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial  conslst«it  with  this  opinion. 
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MABR  T.  SCHOOL  TOST.  NO.  27,  OL^ 
BURNB  COUNTY. 

{Sapreme  Court  of  Arkansaa.  March  10,  1013.) 

1.  Schools  and  School  Districts  ({  136*) — 

CONTBACTB  TO  TEACH— SUFFICISKCT. 

Where  a  achool  teacher  wrote  two  copiea 
■of  a  contract,  signed  both  of  them,  and  delivered 
one  to  the  achool  directors,  but  the  directors 
signed  only  the  one  kept  by  the  teacher,  and  the 
copy  delivered  to  the  directors  recited  a  salary 
of  $6  instead  of  $60,  there  was  a  sufficient  c<»n- 
pliance  with  the  law  that  the  directors  could 
not  make  any  but  a  written  contract  to  teach. 
Note. — For  other  cases,  see  Schools  and 


School  Districts,  Gent  Dir.  «  130,  292-297; 
Dec.  Dig.  {  135>] 

2.  SOHOOU  AND  SCHO(H.  DiSTBICTB  (S  1S6*>— 

Contracts— Removal  or  Dubotou  nou 
DzBTBicT— Abandonkemt  Or  UmOB, 

Where  one  of  three  directors  of  a  schofil 
■district  moves  out  of  the  district  with  intent  not 
to  return,  he  vacates  the  office,  and  the  remain- 
ing directors  have  power  to  make  a  binding  con- 
tract to  teach,  although  otherwise  the  contract 
would  not  l>e  binding  if  sach  director  did  not 
liaTe  notice  of  the  meeting  at  which  the  contract 
was  authorised. 

[E3d.  Note. — Vor  other  cases,  see  Schools  and 
BcW  Dtotricts.  CenL  Dig.  Is  130,  292-297; 
Dec  Dig.  8  13^*] 

Appeal  from  Clrcnlt  Court,  Cleburne  Goun- 
tf ;  Gea  W.  Reed,  Judge. 

Action  by  Alex  Marr  against  School  Dis- 
trict No.  27,  Cleburne  County.  Judgment 
for  defendant,  and  plalntllF  appeals.  Re- 
versed. 

Troy  Pace,  of  Harrison,  for  appellant  J. 
H.  Harrod,  of  Uttle  Rock,  fi»r  appelleew 

SMITH,  J.  Appellant  InsUtnted  this  ac- 
tion In  the  debnme  t^rcult  court  to  recover 
images  for  the  alleged  breach  of  a  contract 
Altered  into  by  and  between  blnudf  and  the 
■directors  of  school  ^strict  No.  27  of  that 
county,  wherein  he  was  to  teach  a  common 
school  In  said  district  Upon  the  trial  be- 
fore a  Jury,,  the  conrt  directed  a  verdict  In 
faTor  of  the  appellee,  npon  whidi  verdict 
Judgment  was  rendered,  and  from  n^ch 
Judgment  this  appeal  Is  prosecnted.  The  con- 
tract to  teach  the  schoc^  was  bi  writing  and 
•conformed  to  the  reqnirementa  of  section 
7615  of  EIrby's  Digest  and  Its  recitals,  so  far 
■as  they  are  necessary  to  be  considered  hwe, 
.are  as  follows:  "Teacher's  Contract  State 
of  Arkansas,  Oninty  of  Giebuma  This 
.agreement  between  Gi  B.  Stark  and  J.  W. 
Freeman,  as  directors  of  the  school  district 
No.  27,  In  the  county  of  CSebume,  state  of 
Arliansas,  and  Alex  Marr,  a  teacher,  who 
tiolds  a  license  of  the  second  grade,  and  who 
agrees  to  teach  a  common  school  in  said  dis- 
trict iB  as  follows:  The  said  directors  agree, 
npon  their  part  In  consideration  of  the  cove- 
nants of  said  teacher,  hereinafter  contained, 
to  employ  the  said  Alex  Harr,  to  teach  a 
■common  school  In  said  district  for  the  term 
of  five  months,  commencing  on  the  6th  day  of 
Nov«nber,  A.  D.  1911,  to  pay  therefor  In  the 


manner,  and  out  of  the  funds  provided  by 
law,  the  sum  of  sixty  (60)  dollars  for  each 
school  month.  ♦  •  •  [Signatures]  J.  W. 
Freeman,  C  B.  Stark,  Directors.  Alex  Marr, 
Teacher.  Date,  July  8,  1911.  Place,  school- 
house."  The  complaint,  after  settii^r  oat  the 
contract  alleged  that  the  two  directors,  who 
signed  the  contract  were  the  only  acting  dl- 
rectora;  that  the  third  had  permanently  re- 
moved from  said  district  and  had  abandoned 
his  office ;  that  no  successor  had  qualified  to 
succeed  him;  that  thereafter,  on  November 
Otb,  he  presented  himself  at  the  schoolhouse 
for  the  purpose  of  performing  his  contract 
but  that  the  directors  refused  to  permit  bim 
to  teach  said  school ;  and  that  during  the 
entire  period  covered  by  said  contract  he  was 
unable  to  secure  other  employment;  and 
Judgment  was  prayed  for  $300.  The  school 
district  answered  and  admitted  that  the 
contract  sued  on  had  been  executed  by  C 
B.  Stark  and  J.  W.  Freeman  as  directors  of 
said  district  but  denied  that  they  were  the 
only  directors  of  said  district,  and  denied 
that  the  third  director  had  removed  from 
said  district  and  had  abandoned  bis  office, 
and  denied  the  contract  had  been  executed  in 
conformity  to  and  In  compliance  with  the  law 
appertaining  thereto,  and  denied  that  the 
plaintiff  was  furnished  with  a  duplicate  of 
said  contract  The  answer  also  denied  plain- 
tilTB  ofTer  to  comply  with  the  contract  or  his 
Inability  to  secure  other  employment  The 
execution  of  the  contract  sued  npon  la  admit 
ted,  except  that  the  original  copy  kept  by  the 
dlrectora  read  $6  for  each  school  month  in- 
stead of  $60,  and  this  original  copy  had  not 
been  signed  by  either  of  the  directors,  al- 
though It  had  been  contlnuouidy  In  their  pos- 
session since  Its  execution  and  was  signed  by 
the  plaintiff.  The  queatloi  Involved  la  tlie 
validity  of  this  contract 

[1]  The  law  does  not  antborixe  aAool  lU- 
rectinrs  to  make  any  but  a  wrlttra  emitract  to 
teach  schooL  Grigsa  v.  School  Dlst  No.  70, 
87  Ark.  96, 112  S.  W,  215.  And  the  same  case 
holds  that  parol  ertdence  la  not  admlsalble 
to  vary  the  terms  of  the  contract  thus  re- 
duced to  writing.  One  ot  the  parpoaes  of 
this  law  Is  to  prevent  oontrovffiay  aa  to  the 
execution  of  the  contract »  as  to  its  terms, 
if  executed.  The  law  was  sufficiently  com- 
plied with  In  this  case.  The  proof  la  that  the 
teacher  wrote  both  copies  and  signed  them 
both  and  tbe  dlreeton  signed  the  copy  whkb 
tbey  gave  him,  but  did  not  sign  tlie  copf 
which  they  retained. 

The  pobit  Is  made  that  ttw  original  con- 
tract recited  the  compensation  to  be  $6  ptf 
month,  while  the  c^^y  sued  on  read  $80  per 
month.  This  question  was  nevex  raiaed  until 
the  trial,  and  no  one  omtended  Uie  com- 
pensation should  be  or  was  intoided  to  be  $6 
per  month  Instead  of  $60. 

[21  One  of  the  points  at  issue  in  the  trial 
below  was  the  Cact  that  ontf  two  dtreetors 
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liad  signed  the  contract  Two  director!  may 
bind  Uielr  district  only  where  there  was  a 
meeting  at  which  all  of  the  directors  were 
present  or  of  which  all  had  notice.  Sichool 
District  T.  Bennett,  52  Ark.  611, 13  S.  W.  132. 
Bat  if  there  are  only  two  directors  qoallfled 
to  act,  th^  may  act,  and  may  bind  their  dis- 
trict when  they  have  done  so.  The  proof  here 
tended  to  show  there  were  only  two  directors 
for  this  district  at  the  time  of  the  execu- 
tion of  the  contract  In  question ;  that  Horace 
Gentry,  the  third  director,  had  moved  out  of 
the  district  and  had  abandoned  his  office. 
If  such  was  the  case,  the  remaining  two  di- 
rectors liad  the  authority  to  employ  a  teacher 
and  to  enter  into  a  ralid  contract  for  that 
purpose. 

In  the  case  of  School  District  No.  54  t. 
Garrison,  90  Ark.  335,  119  S.  W.  275.  it  was 
contended  that,  under  the  facts  there  stated, 
the  office  of  director  had  been  abandoned  by 
one  of  the  directors,  who  liad  removed  from 
the  district,  and,  In  an  opinion  by  Justice 
Frauenthal,  the  principle  which  controls  the 
decision  of  such  questions  was  announced  as 
follows:  "The  authorities  seem  to  be  in  ac- 
cord in  holding  that  an  office  cannot  be  aban- 
doned without  the  actual  intention  on  the 
part  of  the  officer  to  abandon  and  relinquish 
the  office.  The  relinquishment  of  the  office 
must  be  well  defined,  and  it  Is  not  produced 
merely  by  nonus^  or  neglect  of  duty.  The 
officer  mnst  clearly  Intend  an  absolute  relin- 
quishment of  the  office ;  and  a  removal  from 
the  district.  If  only  temporary,  would  not 
evince  such  intention.  The  nonuser,  or  neg- 
lect of  duty,  or  removal  from  the  district.  In 
order  to  amount  to  a  vacation  of  the  office, 
must  be  not  only  total  and  complete,  but  of 
such  a  continuance  as  to  make  it  permanent, 
and  under  snch  circumstances  so  clearly  in- 
dicating absolute  relinquishment  as  to  pre- 
clude all  future  question  of  fact  Otherwise 
there  must  be  a  Judicial  determination  of  the 
vacancy  of  the  office  before  it  can  be  so  de- 
clared." 

We  therefore  conclude  that  the  court  erred 
in  directing  a  verdict  for  defendant,  and  the 
Judgment  of  the  court  below  Is  reversed,  and 
the  cause  remanded  for  a  new  trial. 


CBAIG  «t  aL  T.  GRIFFIN,  County  Judge, 
et  sL 

(Supreme  Court  of  Arkansaa  March  10,  1913.i 
Counties  (S  56*)— CoNaTHucnow  or  County 

COUBTHOUSBS  —  POWSB  Of  COCBT  —  SKTTXNO 

AaxDs  Obdebs. 

Under  Kirby*s  Dig.  I  1875,  giving  county 
courts  general  jurisdiction  over  couoty  affairs. 
Including  coun^  buildings,  and  sections  1009- 
1024,  relating  to  the  construction  of  county 
conrthonses  and  jails,  the  coonl^  coort  acts 
therein  In  a  pure^  adminlstraUve  capacity, 
and  has  a  continuing  control  beyond  the  close  oi 
itfi  tenn,  and  hence  In  its  discretion  the  court, 
after  approving  the  report  of  commiBslonera  to 
constmct  a  connty  courthouse  and  ordering  its 


construction  with  an  approiwlation  therefor, 
had  power,  at  a  subsequent  special  term,  to  re- 
voke such  order  subject  to  any  contractual  lia- 
bility incurred  thereunder. 

[Ed.  Note.— 'For  other  cases,  see  Counties, 
Cent  Dig.  |  73;  Dec.  Dig.  §  56.*] 

Appeal  from  Circuit  Court,  Pope  County; 
nngh  Baiftiam,  Judge. 

Certiorari  by  M.  B.  Craig  and  others 
against  Ira  Griffin,  County  Judge,  and  H. 
V.  Sewell,  County  Clerk.  Judgment  for  de- 
fendants, and  plaintiffs  appeal.  Affirmed. 

HUl.  BrisEolaia  ft  Fltzhugh,  of  Ft  Smith, 
for  appellants.  J.  V.  Seller^  of  Morrilton, 
for  appelleea 

SMITH,  J.  On  the  12tb  day  of  November, 
1912,  the  appellants  filed  in  the  Pope  circuit 
court  a  petition  for  certiorari  in  whidi  they 
alleged:  That  they  were  citizens  and  tax- 
payers of  that  county,  and  that  on  May  20, 
1912,  they  were  appointed  commissioners  of 
public  buildings  by  the  county  court  of  Pope 
cotmty,  and  qualified  and  entered  upon  the 
discharge  of  their  duties  as  such.  That  in 
pursuance  of  their  duties,  they  purchased 
grounds  for  the  erection  of  a  courthouse,  and 
prepared  and  submitted  plans  and  an  esti- 
mate of  cost,  and  all  their  proceedings  were 
approved  by  the  county  court,  and  the  court 
appropriated,  at  its  March,  1912,  term,  the 
sum  of  $60,000  for  the  erection  of  a  coort- 
house,  and  directed  them  to  use,  as  far  as 
possible,  the  material  in  the  present  conrt- 
house.  That  said  March  term  adjourned 
without  day.  That  on  the  12th  day  of  No- 
vember, 1912,  pursuant  to  a  notice  given  for 
ten  days,  the  county  court  of  Pope  county 
attempted  to  hold  a  special  term,  and  at  this 
term  the  following  proceedings,  as  shown  by 
the  court's  ovAex,  were  had:  "Whereas  here- 
tofore and  on  or  about  the  2Mh  day  of  May, 
1912,  this  court  made  and  entered  of  rec- 
ord an  order  and  judgment  amtmg  other 
things  reciting  that  It  was  tonnd  expedient 
and  necessary  that  the  courthouse  of  said 
county  be  repaired  and  enlarged,  and  apino- 
priated  ^BOfiOO  therefor,  and  appointed  S.  J. 
Rye,  M.  B.  Gralg,  and  W.  P.  LeweUm  com- 
mlssiOB^  <tf  public  bnildlngB  tor  the  pur- 
pose of  erecting  and  carrying  ont  said  order. 
And  whereas  said  commlaaloners  of  pablte 
buildings  having  filed  tb^  report  recom- 
mending the  destmctltni  or  tearing  down  of 
the  presoit  courthouse  of  said  county  and 
the  building  of  a  new  ona  This  court  on  or 
about  the  lOtb  dar  of  Jane,  iai%  did,  by  a 
nunc  pro  tunc  order  made  and  entered  of  rec- 
ord, lunong  others  things  approve  the  r^rt 
of  said  commlsdoners  of  public  buildings, 
and  order  a  new  courthouse  built,  and  ap- 
pK^rlated  $60,000  for  that  purpose^  said  or- 
der and  Judgment  ordering  and  directing  ttiat 
said  order  and  Judgment  sbonld  take  affect 
as  of  the  date  of  the  one  of  the  same  term 
and  effect  previously  made  but  not  altered 
of  record.    And  whereas  this  court  on  or 
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about  the  18th  day  ot  June,  1912,  made  and 
entered  of  recwd  an  order  and  Judgment 
which  among  other  things  recited  the  prior 
Mder  and  judgment  ordering  a  new  court- 
house to  be  built,  and  directed  said  eommi*- 
sionera  to  advertlBe  for  UdB  and  let  the  con- 
tract for  the  building  of  said  courthouse. 
And  it  now  ai^earlng  to  the  court  that  the 
prraent  courthouse  of  Pope  county  Is  suf- 
0cient  Cor  the  needs  of  said  county,  that  it 
is  now,  and  was  at  the  time  of  making  and 
altering  of  record  said  above-mentioned  or- 
ders and  Judgment^  inezpedienl^  unwise,  and 
unnecessary  to  build  a  new  courUionse.  It 
Is  therefore  by  the  ooort  ocmsidered,  ordered, 
and  adjudged  that  ea<di  one  and  all  ot  the 
above-mentioned  orders  and  judgments  here- 
tofore made  and  entered  of  record  by  tliia 
court,  directly  or  indirectly  directing  or  au- 
thorizlDg  the  destruction  or  removal  of  the 
present  courthouse  of  said  county  or  building 
of  a  new  one,  be  and  they  are  each  and  all  of 
them  repealed,  revoked,  canceled,  set  aside, 
and  held  for  naught  It  is  further  ordered  and 
adjudged  that  all  authority  of  said  commis- 
sioners of  public  buildings  to  tear  down  or 
remove  the  present  courthouse,  or  to  make 
contracts  therefor,  or  for  the  building  of  a 
new  courthouse,  or  to  otherwise  act  as  com- 
missioners of  public  buildings,  except  as  to 
the  duties  and  powers  conferred  upon  them 
pertaining  to  the  building  of  a  county  jaU, 
be  and  the  same  and  they  are  hereby  re- 
voked and  annulled.  Ordered  that  this  court 
be  adjourned  until  the  next  regular  term, 
which  meets  the  first  Monday  in  January, 
1913.  Ira  Griffin,  County  Judge." 

PetltionerB  alleged  that  the  proceedings 
of  said  epecial  term  were  void,  and  they 
prayed  that  the  writ  of  certiorari  Issue, 
bringing  up  the  record  as  aforesaid,  and 
that  on  the  hearing  the  same  be  quashed. 
Appellee  flled  a  demurrer  to  this  petition 
upon  the  ground,  among  others,  that  the  pe- 
tition did  not  state  a  cause  of  action,  and, 
from  the  order  of  the  court  sustaining  this 
demurrer,  this  appeal  Is  prosecuted. 

The  facts  sufficiently  appear  from  the  re- 
citals of  the  petition  and  the  order  of  the 
court,  above  set  out,  to  present  the  question 
here  involved;  and  the  following  statement 
ot  the  issues  is  copied  from  one  of  the  ex- 
cellent briefs  ffied  in  the  cause:  "No  point 
was  made  in  the  circuit  court,  or  is  made 
here,  as  to  the  regularity  of  the  special  term; 
and  no  contrition  is  made  that  the  special 
term  held  by  a  succeeding  Judge  did  not  have 
all  the  power  that  a  general  term  held  by  the 
same  Judge  would  have  had.  The  vital  ques- 
tion, and  the  one  gtOng  to  Uie  merits  of  the 
controverayt  Is  whether  the  or&rs  of  a  coun- 
ty court  in  the  exercise  of  its  powers  and 
duties  under  sections  1000  to  1024,  Induslve, 
of  Kirby'a  Digest,  pass  b^vnd  the  control  of 
the  court  at  the  dose  of  the  term,  as  do 
Judgments  In  adversary  proceedings,  or  Is 
the  action  of  the  cour^  the  eztfdae  of  ad- 


ndnistratlve  authority  as  an  agency  of  the 
public  aftalrs  o£  the  cavaty,  and  ot  wbhdk  Qw 
court  ha«  a  contlnulns  JoiladlctiinL" 

Under  our  laws,  the  mawyomont  of  the  in- 
ternal affairs  of  the  counties  is  vested  in  the 
county  courts  of  the  respective  counties,  the 
power  and  jurisdiction  of  such  courts  being 
set  out  in  general  terms  In  section  isnt  of 
Kirby'a  Digest;  and  thoe  are  manj  mattm 
in  which  this  court  acts  In  a  purely  adminis- 
trative capadty,  and  over  which,  in  the  very 
nature  of  things,  it  must  have  a  continuing 
control.  It  may  adopt  some  policy  of  inter- 
nal improvement  by  its  order,  which  it  may 
be  necessary  later  to  change;  and  this  Ic 
may  do  when  It  becomes  necessary  so  to  do, 
subject  only  to  the  obligation  of  protecting 
such  contractual  rights  as  have  become  vest- 
ed under  its  prior  orders  and  judgments.  In 
Its  administrative  capacity,  the  county  court 
acts  for  the  county  as  does  the  council  for  a 
city  or  a  town,  or  the  Legislature  for  the 
state;  and,  within  the  sphere  ot  the  opera- 
tions of  each,  an  obligation  exists  to  be 
aware  of  and  to  consider  the  conditions 
which  require  the  exercise  of  their  respec- 
tive functions,  and  a  discretion  abides  for 
that  purpose.  But  this  discretion  is  subject 
always  to  the  obligation  of  regarding  any 
contractual  rights  or  ohligattona  which  these 
agencies  of  govemmait  have  made  or  In- 
curred. 

Our  attention  is  called  to  a  case  very  sim- 
ilar to  this  in  principle.  The  county  court 
of  Crittenden  county,  Ky.,  had  made  an  or- 
der and  appropriation  for  the  construction 
of  certain  bridges,  and  had  appointed  a  com- 
missioner to  superintend  the  work ;  but  at  a 
sut>sequent  term  of  the  court,  the  court,  be- 
ing then  of  the  opinion  that  the  locati<Hi  of 
the  bridges,  as  fixed  by  Its  prior  order,  made 
them  subject  to  overflow  and  destruction, 
made  an  order  setting  aside  its  former  orda 
and  changed  the  location  of  these  bridges. 
Citizens  of  the  county,  who  favored  the  orig- 
inal location,  flled  a  petition  for  mandamus 
in  the  circuit  court  to  compel  the  court's 
commissioner  to  build  the  bridges,  as  provid- 
ed for  in  the  original  order;  the  eontentfam 
there  being  that  the  court  could  not  at  a 
subsequent  term  revoke  its  iwior  oxdst.  Tba 
circuit  court  granted  the  petition  and  ordered 
thels8nanee<tf the wtltasiffayed;  butnpon 
appeal  the  Court  of  Appeals  of  that  atate 
reversed  the  judgment  and  dismissed  the  pe- 
tition, and  In  doing  so,  said:  "No  contzact 
had  been  entered  Into  with  any  one  to  per- 
form this  work ;  but  tlie  county  court  u  tiie 
representatlTe  of  the  corporathm  m  eoan^, 
had  only  exercised  Its  discretion  in  ma  king 
an  appropriation  that  at  one  time  Ui^ 
thought  advisable,  but  iu)on  futthtt  eonald- 
eration  deoned  unwise.  They  had  contracted 
with  no  one,  and  In  their  legUlative  capacity 
undertook  to  make  the  ap^Yvrlation ;  but, 
whether  l^islative  or  Judicial,  H  was  the 
only  party  to  the  proceeding;  and  bad  the 
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right  at  any  time  to  reroke  tbe  order  mak- 
ing the  appropriation  until  the  rights  of  oth- 
ers became  Involred.  In  Tnmpike  Road  Co. 
T.  HcMartr7»  reported  in  0  B.  Mon.  (Ky.)  215, 
this  conrt  held  that  a  Judicial  act  by  the 
county  court,  determlnlug  the  rights  of  In- 
dividuals, was  final,  and  could  not  at  a  sub- 
sequent term  of  the  court  be  set  aside  at  the 
mere  will  of  the  court.  This  doctrine  Is  well 
understood,  but  has  no  application  to  a  case 
like  this,  where  the  magistrates  are  assem- 
bled as  a  court  of  claims,  to  make  ordinary 
appropriations  for  public  improvements,  in 
which  one  citizen  has  as  much  interest  as 
another.  In  fact,  such  an  appropriation  la 
nonjudicial,  and  may  be  disregarded  at  its 
discretion,  unless  Indivldnal  rights  have  be- 
come iuTolved.  A  municipal  corporation, 
through  Its  council,  might  make  an  appro- 
priation for  the  Improvement  of  its  streets, 
and,  before  any  contract  right  had  accrued, 
deem  it  expedient  to  withdraw  or  annul  the 
order  making  the  appropriation,  and  the 
right  to  do  so  cannot  be  questioned.  The 
discretion  confided  to  a  county  court  in  re- 
gard to  the  finances  of  the  county,  uid  the 
appropriation  of  money  for  public  or  county 
purposes,  cannot  well  be  controlled  by  the 
action  of  a  Idgher  tribunal.  *   It  re- 

sults, therefore,  that  the  county  court.  In 
the  exercise  of  its  discretion,  has  said  that 
the  bridges  should  be  dispensed  with;  and, 
having  complete  power  over  the  subject,  the 
writ  of  mandamus  should  Iiave  been  refus- 
ed." Crittenden  County  Court  v.  Shanks,  88 
Ky.  475,  11  S.  W.  468.  "In  Platter  v.  Board 
of  Commissioners  of  Blkhart  County,  103 
Ind.  360  [2  N.  B.  644],  the  Supreme  Court  of 
that  state,  referring  to  the  power  of  the 
county  commissioners  (county  court),  said  in 
the  first  paragraph  of  the  syllabus:  'The 
board  of  county  commissioners  has  power  to 
change  the  location  of  county  institutions 
and  to  do  all  acts  necessary  to  effect  the 
change,  and  such  power  Is  a  continuous  one, 
not  exhausted  by  a  single  exercise.'  ** 

In  Cox  T.  Mt  Tabor,  41  TL  28,  it  was 
said:  "A  town,  like  an  Individual,  may 
change  its  purposes,  and  a  town  may  express 
this  change  by  a  vote;  and,  unless  some 
right  of  another  has  been  acquired  or  has 
vested  under  its  action,  no  one  may  com- 
plain of  the  change." 

We  are  cited  to  many  cases  which  are  sub- 
stantially to  the  same  effect;  but  our  own 
court  has  announced  the  principle  which 
bere  controls,  and  it  will  be  unnecessary  to 
collect  or  cite  other  authorities.  In  the  case 
of  Graham  v.  Kix,  144  S.  W.  214,  an  election 
had  been  held  ui>on  the  removal  of  the  coun- 
ty seat  of  Dallas  county.  But,  before  the 
election  for  removal  of  the  county  seat  was 
ordered,  an  abstract  of  title  to  a  lot  In  the 
town  of  Fordyce,  proposed  to  be  donated  as 
a  site  for  the  new  courthouse,  was  filed  and 
presented  with  the  petition  of  the  dtlEens, 
who  aaked  fbr  the  removaL  After  the  com- 


missioners had  adopted  and  reported  plans 
for  the  building,  and  they  had  been  approved 
by  the  county  court,  and  after  several  terms 
of  the  court  had  intervened  since  the  mak- 
ing of  the  court's  order  for  the  erection  at 
the  building,  the  commissioners  reported 
that  the  orl^nal  site  was  not  a  proper  one, 
whereupon  the  court  made  an  order  chang- 
ing the  site  of  the  buildii^.  It  was  there 
said:  "It  Is  contended  that  the  order  of  the 
court  entered  October  6,  1908,  declaring  the 
result  of  the  election  and  ordering  the  re- 
moval of  the  county  seat,  and  the  subsequent 
orders  of  that  court  directing  the  commis- 
sioners to  proceed  to  the  construction  of  the 
courthouse  on  the  school  district  lot,  could 
not  be  set  aside  at  a  later  term,  and  that 
the  order  of  the  county  court  in  Hay,  1911, 
changing  that  order,  was  void.  The  power 
of  the  county  court  over  the  location  of  pub- 
lic buildings  is  a  continuing  onft  It  is  the 
same  as  if  the  building  Iiad  been  constructed 
on  the  school  district  lot,  and  afterwards 
the  county  court  saw  fit  to  dispose  of  that 
site  and  change  to  a  new  location  In  the 
town,  wtilch  constituted  the  county  seat.  If 
the  county  court  had  the  power  at  all  to 
order  a  Choice  of  the  location  of  the  court- 
house, it  tiad  the  power  to  make  this  change 
before  the  building  was  actually  construct- 
ed, as  well  as  to  wait  until  Its  order  was 
carried  out  by  the  construction  of  the  new 
building,  and  then  order  the  change.  There 
is  nothing  in  the  decision  in  Walsh  v.  Hamp- 
ton [96  Ark.  427,  132  S.  W.  214],  supra, 
which  limits  the  power  of  the  county  court 
to  make  a  new  order  with  respect  to  the 
change  of  location.  In  ttiat  case  we  merely 
held  that  the  order  of  the  ,oourt,  declaring 
the  result  of  the  election  and  ordering  the 
removal,  was  final  and  could  not  be  vacated 
at  a  subsequent'  term ;  but  that  was  a  mat- 
ter over  which  the  county  court  had  no  con- 
tinuing power.  After  it  declared  the  result 
of  the  election  and  ordered  the  removal  pur- 
suant thereto,  its  power  was  exhausted. 
The  difference  between  the  two  kinds  of 
Judgments  lies  in  the  continuing  power  of 
the  county  court  over  the  subject  of  county 
buildings,  as  distinguished  from  the  power 
to  declare  the  result  of  an  election  by  the 
I)eople." 

We  conclude,  therefore,  that  the  Judgment 
of  the  court  below  is  correct,  and  it  Is  ac- 
cordln^y  affirmed. 


BLANTON  «t  aL  v.  DAVIS  et  aL 

(Supreme  Court  of  Arkansas.    Feb.  10,  1913. 
On  Rehearing,  March  10,  1913.) 

1.  ImrANTs  (i  78*)  — AonoMs  AoAinsr— Af- 
FoiimniNT  OF  GUABDZAV  —  Tzu  OF  Ap- 

FOINTHBHT. 

Ktrby'B  Dig.  |  602S,  provides  that  an  in- 
fant's defense  mast  be  made  by  his  regalar 

Saardiau,  or  by  a  guardian  appointed  to  defend 
im  where  no  regalor  goarduui  i^tpeara,  and 
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that  DO  indgment  can  be  rendered  agaitut  an 
infant  antil  after  a  defense  by  a  guardian.  Sec- 
tion 6024  leqoirei  tbe  guardian  to  defend  to  be 
appointed  bj  the  court,  and  tbat  the  appoint- 
■nent  be  made  after  aerrice  of  mmmone;  and 
section  6025  prorides  tbat  the  appointment  may 
be  made  upon  the  application  of  the  infant,  if 
lie  is  14  yeatB  of  age,  and  applies  within  20  days 
after  service  of  Rommons,  and,  if  under  that  age, 
the  appointment  may  be  made  npon  tbe  appli- 
cation  of  any  friend  or  of  plaintilf.  Held,  that 
an  acting  gnardlan  mnst  be  appointed  before 
proof  or  depositions  be  taken  in  an  action 
against  infant  defendants. 

[£d.  Note,— For  other  cases,  see  Infants.  Cent. 
mg.  IS  195-207;  Dee.  Die-  I  7a*] 

HeCnlloch.  a  X,  dissentlnc. 

On  Rehearing. 

2.  iNrAiiTB  a  87*)  —  OUABDXAir  Ao  lancM— 
Failubb  to  Appoint— Eftect. 

Where  salt  is  brought  againat  a  widow  and 
her  minor  children,  sbe  bemg  tbeir  etatator? 
gnardian,  and  their  interests  identical,  and  she 
defends  IndividuaUj,  the  Caiinre  to  appoint  a 
gnardian  ad  litem  for  the  infants  befiwe  plain- 
tiff's proofs  were  taken  was  not  fataL 

gid.  Note.— For  otiier  casM,  see  Infants,  Cent 
.  H  248,  260-2C2;  Dec  Dig.  |  87.*] 

Hart,  J.,  dissentiDg. 

Ai^>eal  from  SL  FranciB  Ohancery  Court; 
Edward  D.  Robertson,  Chancellor. 

Action  by  Anna  J.  Davis  and  others 
against  M.  B.  Blantoa  and  others.  From  a 
decree  for  plalntUb,  defendants  aK>eal.  Re- 
versed. 

This  snlt  was  Institated  as  an  action  to 
redeem  from  a  deed,  absolute  on  Its  face, 
which.  It  is  alleged,  was  intended  as  a 
mortage.  Tbe  complaint  was  filed  on  Feb- 
raaiy  10,  1908,  and  alleged  tbat  on  Febm- 
ary  17,  1887,  one  T.  A.  R.  Davis  vaa  the 
owner  at  a  certain  80-acre  tract  of  land  in 
St  Francis  county,  Ark.,  and  on  that  date 
oecuted  a  deed  of  tmst  to  the  land  which, 
by  BacceMtve  assignmentB,  became  the  prop. 
fxtf  of  Urs.  H.  B.  Blantoa  on  December 
7,  1004;  that,  said  note  being  past  due  and 
unpaid,  the  said  Davis  executed  to  J.  P. 
Blanton  a  deed  of  conveyance  for  the  land 
described  In  the  deed  of  trust;  except  20 
acres  thereof,  for  |l,800,  reserving  a  Hen 
on  the  land  for  the  payment  of  tiie  pur- 
chase price;  Biat  this  deed  was  executed 
and  Intoided  to  be  security  to  the  said  J. 
P.  Blanton,  who  assumed  and  agree^  with 
the  said  T.  A.  R.  Davis  to  pay  off  and  dis- 
charge the  note  secured  by  the  deed  of  .trust, 
and  on  February  10,  1001,  delivered/  said 
note  and  deed  of  tmst  to  the  said  Davis, 
and  Indorsed  on  the  back  of  said  d^  of 
trust  an  agreement  in  the  following  words, 
to  wit:  "I,  jr.  P.  Blanton,  agree  to  let  T. 
A.  R.  Davis'  dilldren  have  the  land,  60 
acres,  back  in  7  years  for  the  same  I  gave, 
91,800.00.  J.  P.  Blanton.  T.  A.  R.  Davis. 
2A0/O1*"  The  complaint  further  states  that 
J.  P.  Blanton  went  into  possession  of  the 
60-acre  tract  January  8,  IpOl,  and  continued 
In  possession  until  his  death,  and  that  his 
widow  has  been  in  possession   since  his 


death,  enjoying  the  raita  and  profits  thne- 
of ;  that  the  said  Davis  was  dead  and  bad 
left  him  surviving  these  ptalntlflk.  who  were 
his  widow  and  children.  Tbe  widow  and  In- 
fant children  of  the  said  Blknton  were  made 
defendants,  and  Uiere  was  a  trader  of  the 
amount  doe  under  the  m<ntgaga  The  an- 
swer denied  there  was  any  agreanent  tor  a 
redonptlon,  but  alleged  the  deed  was  an  ab- 
solute conveyance,  as  it  purported  to  b& 

The  court  found  that  the  deed  was  a  mort- 
gage, and  appointed  a  mastor  to  state  an  ac^ 
count  between  the  parties,  and  the  appeal  la 
from  the  final  decree  rendered  In  this  cause. 
It  appears,  however,  that  the  plalntUTs  proof 
was  taken  May  3,  1910,  and  filed  Vaj  7, 
1010,  but  that  no  guardian  ad  litem  was  ap- 
pointed for  Blanton's  infant  diildren  antll 
June  20,  1911,  when  the  app(^tment  was 
made  by  the  court,  and  he  filed  his  answer 
on  June  29,  1911.  The  decree  was  rendered 
October  26,  1911.  It  is  not  claimed  that 
any  fraud  was  practiced  upon  them,  bnt  that 
this  proof  should  not  have  been  read  agidnst 
them,  and  without  it  the  decree  was  unsnp- 
ported  by  the  evid«c&  Was  It  necesaary  to 
appoint  the  gnardian  ad  litem  before  taking 
the  iwoof  f 

W.  W.  Hughes,  of  Forrest  Oty,  for  ap- 
pellants. 8.  H.  Bfann  and  J.  W.  Homnr, 
boUi  <^  Forrest  City,  for  anwlleM. 

SMITH,  J.  (after  stating  the  fhets  as 
above).  [1]  The  following  provtstons  are 
found  in  Klrby's  Digest: 

"Sec.  6023.  The  defense  of  an  infant  must 
be  by  his  regular  guardian,  or  by  a  guardian 
aivcdnted  to  defend  for  him.  where  no  t^- 
lar  guardian  appears,  or  Trtiere  the  court  di- 
rects a  defense  a  gnardian  aiVK^ted  for 
that  purpose.  No  Judgment  can  be  rendered 
against  an  infiuit  nntll  after  a  defense  by  a 
guardian. 

"See:  0024.  Tbe  gnardian  to  defend  ahaU 
be  app<dnted  by  the  court,  or  by  the  judge 
thoeof.  The  apptdntment  cannot  be  made 
until  after  service  of  the  summons  in  the 
action.  No  party  or  attorney  in  an  action 
can  be  appointed  gnardian  to  defend  thoe- 
in  f or  an  Infimt  or  pers(m  of  nnaonnd  mind. 
During  the  TOcation  of  the  courts,  the  derk 
of  the  circuit  and  diancery  courts  shall  have 
the  same  power  of  appointing  guardians  ad 
litem  for  Infiint  defendants,  who  have  been 
summoned  In  the  action,  that  thdr  respective 
courts  or  the  Judges  thereof  have;  but  the 
court  or  judge  shall  have  the  power  to  change 
tbe  guardians  so  appointed  by  appcdnting 
others  In  their  stead,  whenever  the  interests 
of  the  infanta  require  such  change.  The 
court  shall  indorse  the  name  of  tbe  guard- 
ian and  the  date  of  his  awf^tnmit  vipaa 
the  complaint. 

"Sec.  6025.  The  appointment  may  be  made 
upon  the  application  of  the  Infant,  If  he  is 
of  the'  age  of  fourteen  years,  and  applies 
within  twMity  days  after  the  service  of  the 
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sammons.  If  be  Is  under  the  ase  ot  fourteen 
yeazs,  m  does  not  so  apply,  the  appointment 
may  be  made  vpoa  the  application  of  any 
friend  of  the  In^t,  cx  on  that  of  the  plaln- 
tur  in  the  actton.** 

Certainly  these  three  sectbnu  mean  some- 
thing more  than  that  a  decree  may  be  ren- 
dered when  a  sammons  has  been  served  on  an 
intent  and  an  aamwex  filed  by  a  gaardlan 
ad  litem.  If  the  filing  of  an  answer  was  all 
that  -wtB  zeqnlred,  why  give  an  Infant  14 
yearn  of  age  the  right  to  select  this  gaard- 
lan, what  necesdty  la  there  for  a  duAce  to 
be  made?  One  gaardlan  as  well  as  another 
coald  file  a  general  denial  of  the  all^tlcms 
of  the  complaint;  bat  if  no  more  was  re- 
qaired,  wbj  file  an  answer  at  all,  why  not 
treat  the  auctions  of  the  complaint  as  be- 
ing at  issne  without  the  empty  formaUty  of 
filing  a  general  denial?  Is  it  not  a  more 
reasonable  construction  of  the  statutes  Quot- 
ed to  say  that  the  Leglslatare  intended  the 
infant  shonld  have  an  actual,  and  not  a  ficti- 
tious, defense? 

Section  6023  provides  that  the  defense  of 
an  intent  must  be  by  his  regular  gaardlan. 
If  he  has  one;  but,  If  not,  the  court  shall 
appoint  him  one  for  that  purpose;  and,  for 
that  particular  case,  he  has  the  same  respon- 
ribllitles  and  duties  that  a  regular  guardian 
would  have. 

Section  6024  provides  that,  when  the  serv- 
ice is  complete,  the  clerks  of  the  courts 
shall  have  tiie  power  to  appoint  guardians 
ad  litem;  but  such  guardians  are  subject  to 
removal  by  the  court,  whenever  the  interests 
of  the  intent  require  a  change.  What  Inter- 
est would  require  this  change,  except  a  fail- 
ure to  make  a  substantial  defense?  The 
court  could  permit  an  answer  to  be  filed  at 
any  time  and  could  require  it  to  be  done  at 
any  time  before  trial,  if  nothing  more  than 
the  filing  of  an  answer  was  required.  This 
section  6024  contemplates  tluit  there  shall  be 
no  unnecessary  delay  in  the  j^paration  of 
the  cause  tot  submission,  and,  to  avoid  that 
delay,  ivovides  that  the  cleric  of  the  courts 
may  appoint  a  guardian  to  represmt  the  in- 
tent; and  yet,  for  the  inf&nts  protectton, 
provision  is  made  for  the  removal  of  this 
guardian  if  the  infhntfs  interests  require  that 
action  by  the  court 

It  la  no  doubt  true  in  this  case  that  the  ap- 
pointment of  a  guardian  ad  litem  before  the 
IKOof  was  talun  would  not  have  any  more 
fully  protected  the  ri^te  of  the  infants  than 
they  were  iwotected.  Their  mother  was  soed 
with  than,  and  a  vigorous  and  able  defense 
was  made;  but  this  does  not  sufficb  The 
law  directe  the  procedure  against  a  minor; 
and  In  this  case  Its  requirements  were  not 
met 

In  the  ease  of  Ryan  v.  Fielder,  99  Ark.  876, 
138  S.  W.  978,  an  intent  was  sued  with  his 
father  for  a  tort,  and,  after  a  vigorous  de- 
tense,  there  was  a  judgment  tax  the  plain- 
tiff. A  motion  In  arrest  of  Judgnmit  was  fil- 
ed and  was  treated  as  a  motion  ter  a  new 


trial,  and  granted  for  the  sole  reason  that  no 
gua^lian  ad  litem  had  beoi  appointed,  upon 
the  theory  that  no  defense. with  whatever 
good  faith  or  zeal  conducted,  can  suvply  the 
fhilure  to  observe  the  stetnte.  The  case  was 
affirmed  on  appeal. 

In  Martin  v.  Gwynn,  90  Ark.  47, 117  S.  W. 
76<  in  an  oidnion  by  Justice  Wood,  it  was 
hdd  that  the  defoise  of  a  minor  might  be 
made  by  a  fordgn  guardian;  but  that  case 
does  not  conflict  with  the  vlevre  here  express- 
ed. There  a  full  def^ise  was  made  under 
the  directions  of  the  fortign  gaardlan;  and 
it  was  said  that,  while  the  law  guarded  with 
Jealous  eye  the  rights  of  an  Infant  defendant, 
this  deffflise  was  treated  as  b^ng  in  accotd 
with  the  spirit  of  the  statute  and  a  substan- 
tial comidiance  with  it 

Intent  litigants,  whether  plaintiff  or  d»* 
foadant  are  under  the  care  of  the  court ;  and 
in  the  case  of  Na^vllle  Lumber  Co.  v.  Bare- 
fletd,  88  Ark.  8B9, 124  S.  W.  761.  20  Ana  Gas. 
968,  whbA  was  a  case  where  the  court  below 
had  ranoved  a  next  friend  by  vrtwm  ault  was 
brought  and  luid  appointed  another,  the  court 
said :  "It  is  the  duty  of  the  court  to  protect 
the  Intent  fully  In  the  progress  of  the  cause, 
and  to  see  that  he  Is  not  iwejudioed  in  the 
trial  by  any  act  or  omission  of  the  person  by 
whom  the  salt  is  broui^t" 

In  the  case  of  Tamer  v.  Bite,  44  Ark.  244, 
Justice  BaUn,  speaking  for  the  court,  said: 
"The  answer  of  the  guardian  ad  litem  doiies 
generally  such  of  the  allegations  as  It  may 
be  important  to  controvert,  and  submits  the 
rights  of  the  minor,  Wra.  I.  Tamer,  to  the 
court  This  pleading  is  not  to  be  apptroved. 
It  amounts  to  no  answer  at  all,  and  is  use- 
less. If  all  that  laay  be  required  Is  to  Mm- 
ply  file  BxaSi  a  papw  In  a  pa:functory  way, 
the  stetato  m^t  Jnst  as  well  have  declared 
the  Issue  to  be  made  In  all  cases  by  the  allega- 
tlons  of  the  complaint,  without  any  answw 
by  a  guardian,  as  allegations  of  new  mattw 
in  an  answer  are  put  in  issue  without  reply. 
It  Is  the  duty  of  the  guardian  ad  litem  to 
make  a  full  defemw  without  regard  to  the 
troth  of  the  dooiala  as  to  anything  which 
mi^t  be  prctJudldal  to  the  minor.  That  is 
illustiated  in  this  cassw  One  of  the  allega- 
ttoBS  is  that  a  partition  "was  dedrable  and 
mltfi.  be  tUrly  and  justly  madfe  It  may 
not  be  true  that  It  could  be^  at  this  ttma  It 
ml|^ :  be  detrimental  to  the  Interest  of  the 
minor.  The  court  made  no  Inqntry  as  to  that, 
becarse  no  adverse  {deeding  seoned  to  re- 
quire It  and  no  proof  on  the  snbject  was  tak- 
en before  the  partition  was  decreed.  It  Is 
better  that  the  answw  of  a  guardian  should 
specifically  deny  material  all^tlona.  It 
need  not  be  verified  by  oath." 

The  same  learned  Jvaiat  wrote  the  <vlnl<m 
in  the  case  of  Evans,  Guardian,  r.  Davies,  89 
Ark.  235,  which  was  a  continuation  of  the 
case  of  Gannon  r.  Davies,  reported  in  S3  Ark. 
66.  Upcm  the  remand  of  the  case,  the  death 
of  the  d^endant  Cannon  was  suggested,  and 
not  denied,  and,  vpaa  the  mottcm  of  hla 


Digitized  by 


960 


154  SO  UTU  W  U8TBBN  lUiPOBTEB 


(Ark. 


counsel  In  the  causes  tbe  salt  was  revlTed 
against  Us  belrs  by  name,  all  of  whom  were 
described  as  Infants  nnda  14  Tears  of  age, 
having  no  guardian.  Their  appearance  was 
entered  by  counsel,  and  upon  his  further  mo- 
tion, a  guardian  ad  litem  was  aj^lnted,  who, 
by  leave  of  the  court,  adopted  the  answer 
made  by  their  ancestor  while  living,  and 'the 
cause  iwoceeded.  The  court  there  said :  "It 
was  error  to  proceed  with  the  cause  at  all  un- 
til the  hdjrs  of  Cannon  had  been  brougSit  in 
as  required  by  law ;  that  Is  by  proper  serv- 
ice.  The  provisions  of  the  Code  are  vwy 
plain ;  and  this  court  has  time  and  again  in- 
sisted that  It  la  the  duty  of  the  Jadges  and 
chancellors  to  permit  no  agreement  of  attor- 
neys, or  guardians  ad  litem,  to  dlq^ense  with 
statutory  regulations  for  the  protection  of 
the  rights  of  Infants.  With  regard  to  these, 
the  courts  should  ^ther  i%fase  to  move  until 
they  are  complied  with,  or  move  In  the  first 
instance,  to  compel  compliance  without  any 
dlscusalon  of  their  policy.  It  may  seem  ab- 
surd to  reqnlre  personal  service  upon  an  In- 
fant in  arms ;  but  there  may  be  a  very  wise 
policy  in  having  intelligent  children  of  12  or 
18  years  of  age  made  acquainted  with  pro- 
ceedings affecting  their  rights;  and  laws 
must  be  considered  with  regard  to  their  gen- 
eral effect  *  *  *  No  appointment  of  a 
guardian  ad  litem  to  defend  for  an  infant 
can  be  made  at  all  until  there  be  service,  and 
such  guardian,  when  duly  appointed,  can  ad- 
mit nothing  In  bis  answer,  tbe  burden  of 
proof  of  wMch  would  otherwise  be  on  the 
plaintiff,  but  must  put  in  Issue  ev^y  mate- 
rial fact,  which  he  may  well  do,  as  he  Is  not 
required  to  answer  on  oath.  In  these  re- 
spects the  Code  practice  Is  much  more  rigid 
than  the  old  practice  In  equity;  and  this 
rigidity  is  Justified  by  the  shipwrecks  of  in- 
fiints'  estates,  which  have  so  often  resulted 
fmm  the  carelessness  of  friends  and  rela- 
tions. If  this  court  should  indulge  Itself  in 
niffMng  ex<»ption8,  all  would  be  again  at 
sea.  The  rights  of  infants  can  in  no  case  be 
judldally  affected,  except  upon  proper  Issues 
and  proof,  and  upon  statutory  service,  where 
they  are  defendants,  and  aa^t  not  to  be  on 
their  own  application  by  next  friend  or 
guardian,  without  referoice  to  the  master's 
or  the  chancellor's  own  careful  examination, 
to  ascertain  whether  or  not  the  thing  asked 
be  really  for  the  benefit  of  the  infant" 

The  same  wise  Jurist  In  the  case  of  Plnch- 
batft  V.  Graves,  42  Ark.  227,  said:  "Tbe  busi- 
ness and  Judicial  history  of  America  Is 
strewn  with  tbe  wrecks  <a  Infants'  fortunes. 
The  courts  and  rdatives  of  Infants  are 
culpable  In  this,  not  the  Legislature.  Tbe 
laws  are  wise  and  car^L  The  true  sphrlt 
of  them  should  be  kept  in  view  and  ad- 
ndnlstexed.  Our  statutes  require  .not  only 
service  on  an  infant,  but  that  his  defense 
must  be  made  by  his  guardian.  If  he  has 
one,  or.  If  he  has  not,  by  one  specially  ap* 
pointed.  In  making  this  appointment,  the 
court  should  take  care  that  It  be  not  dime 


until  after  service  on  the  infant,  that  he 
may  be  heard  upon  this  point,  if  he  should 
desire  It,  and  must  take  care,  farther,  that 
no  attorney  nor  party  In  the  action  be  select- 
ed. No  Judgment  shonld  be  rendered  affect- 
ing the  Interests  of  an  Infant  until  after  de- 
fense by  guardian;  and  this  defense  siioald 
not  be  a  mere  perfunctory  and  formal  one, 
but  real  and  earnest  He  should  put  in  issue 
and  require  proof  of  every  material  allega- 
tion of  a  complaint  prejudicial  to  the  infant; 
whether  it  be  true  or  not  He  Is  not  re- 
quired to  rerUy  the  answo*,  and  can  make 
no  concession  on  his  own  knowledge.  He 
mnst  put  and  ke^  the  plalntift  at  arm's 
length.  These  are  wise  provisions,  and  they 
are  so  far  Imperative.  I  think,  too,  ttutt  a 
guardian  ad  litem  tells  In  his  duty  and  does 
not  apprehend  the  true  obligation  which  he 
voluntarily  assumes,  If  he  contents  himself 
with  simply  putting  in  a  general  denial,  as 
is  commonly  done,  and  then  leaves  the  in- 
fant to  the  mercy  of  tbe  rude  stream  of  the 
ensuing  contest  His  interests,  after  issue, 
require  protection  as  well  as  before.  Proof 
may  be  required  in  his  behalf;  witnesses 
agaiust  him  may  require  cross-examination. 
Points  on  error  must  be  duly  saved.  With 
regard  to  tbese  matters,  the  statutes  are  not 
mandatory;  but  the  caution  of  the  Legisla- 
ture would  fall  far  short  of  its  de^gn,  and 
be  nullified  In  Its  effect,  Indeed,  be  but  an 
empty  pretense.  If  it  be  not  further  under- 
stood that  the  guardian  ad  litem  should 
watch  the  interests  of  the  Infant  throo^hont 
the  litigation,  and  see  to  it  that  a  vigorous 
and  real  defense  throughout  be  made  by  at- 
torney. It  Is  a  moral  obligation  of  the  Im- 
perfect sort  perhaps,  which  cannot  be  eo- 
forced ;  but  it  is  none  the  less  In  contem- 
plation of  the  law,  which  alms  only  to  be 
as  practical  as  possible." 

The  advantages  to  accrue  to  an  Infant 
from  having  the  presence  of  an  acting  guard- 
ian at  the  taking  of  the  proof  wbldt  fixes 
his  rights  or  liabilities,  with  reference  to  the 
subject-matter  of  the  litigation,  are  manifest; 
and  tbe  appointment  of  this  guardian,  be- 
fore the  taking  of  this  proof,  Is  evidenOy  a 
part  of  the  defense  which  the  statute  con- 
templated he  should  have  before  Judgmoit 
Is  rendered  against  him.  It  might  happen 
that  this  duty  would  not  be  performed,  6t«i 
though  the  appointment  were  made  in  apt 
time;  but  it  would  at  least  be  possible  for 
the  Infant  to  have  the  benefit  of  the  prea- 
ence  of  his  acting  guardian  at  the  taking  of 
the  proof,  if  he  felt  disposed  to  render  that 
service. 

The  decree  is  therefore  reversed,  and  the 
cause  remanded  for  further  proceedings  in 
accordance  with  the  practice  here  announced. 

McOULLOCH.  C.  J.,  dissents. 

On  Behearlng. 

SMITH,  J.  [1]  Upon  the  original  snbmto- 
slon  ta  this  cause,  the  point  was  made  that 
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the  proof  waa  takra  before  tb»  guardian  ad 

litem  bad  been  appointed,  and  the  cause  was 
briefed  open  the  question  of  the  regularity 
of  that  practice  and  the  necessity  for  that 
appointment,  and  we  held.  In  the  original 
opinion,  that,  where  there  was  no  statutory 
gnardlan,  proof  could  not  be  taken  prior  to 
tbe  appointment,  either  by  the  court  or  the 
clerk  in  vacation,  of  a  guardian  ad  litem. 
We  adbere  to  that  opinion.  Attention  la 
now  called  to  the  fact  that  the  record  shows 
that  appellant  Mrs.  Blanton  was  the  stat- 
utory guardian  of  her  Infant  children,  har- 
Ing  been  appointed  before  the  institution  of 
this  suit  She  did  not  answer  In  that  ca- 
pacity, however,  and  the  defense  of  tbe  In- 
fants was  made  by  their  guardian  ad  litem. 
No  question  la  made  as  to  the  sufficiency 
of  the  service.  The  defense  of  the  widow  of 
the  said  J.  P.  Blanton  and  bis  Infant  chil- 
dren was  a  common  one,  and  was  vigorously 
and  ably  made;  and  this  fact  was  not  ques- 
tioned in  tbe  original  opinion.  We  under- 
took merely  to  deOue  the  practice  In  such 
cases.  As  there  was  a  regular  guardian 
wh^  the  depositions  were  taken,  tbe  reason 
for  which  tbe  cause  was  reversed  does  not 
exlsL 

The  transcript  In  this  cause  is  In  two 
parts;  one  of  the  parts  consisted  of  the  ex- 
hibits which  were  used  at  tbe  trial.  The 
principal  question  involved  In  the  trial  be- 
low was  the  graoineness  of  the  agreement 
for  the  redemption  of  the  land,  signed  by 
Blanton  and  Davis.  No  question  Is  made 
that  the  agreement  is  a  conditional  sale  and 
not  a  mortgage;  In  fact,  the  amount  neces- 
sary to  be  paid  In  either  event  Is  practically 
the  same,  bat  the  eihiblts  which  consist  of 
a  number  of  known,  genuine  signatures,  vrlth 
the  depositions  of  the  witness  In  reference 
thereto,  make  an  Interesting  study  In  chirog- 
raph/; and,  npon  a  consideration  of  all  the 
evldCTce,  we  are  of  opinion  that  'the  chancel- 
lor's flndlng  that  the  signaturea  were  gen- 
uine, and  the  agreement  for  the  redemption 
of  the  land  had  in  fact  been  made,  Is  not 
contrary  to  a  clear  pr^nderance  of  the  evl- 
dfloea  There  was  reference  to  a  master  to 
state  an  account  between  the  parties;  and, 
while  both  sides  filed  exceptions  to  bis  re- 
port, neither  now  questions  its  accuracy  as 
approved  by  tbe  coart 

Upon  a  consideration  of  the  whole  case, 
tbe  motion  for  a  rehearing  Is  granted,  and 
the  order  reversing  the  cause  Is  set  aside, 
and  the  decree  la  affirmed. 

HABT.  dissents. 


BOTCH  V.  CITY  OF  BRINKT^ET. 
(Supreme  Court  of  Arkansas.  March  10,  1913.) 
Criminal  I^aw  (11  410,  420*)— Hbabbat  Tn- 

TUIONT. 

In  a  trial  (or  selling  iatoslcatiiig  Ilqnon  in 
violation  of  an  ordinance  it  was  error  to  re- 


ceive testimony  that  several  persons  told  wit- 
ness that  "defendant  was  selling  whisky  right 
aiong." 

[EA.  Note.— For  other  cases,  see  Oriminal 
lAW,  Cent  Dig.  H  078-083;  Dee.  Dig.  H  410. 

42a*] 

Appeal  from  Circuit  Court,  Monroe  Coun- 
ty; Eugene  Lankford,  Judge. 

William  Boyce  was  convicted  of  vtolatlng 
an  ordinance  of  the  City  of  Brlnkley,  and  he 
appeals.   Reversed  and  remanded. 

O.  F.  Oreenleei  of  Brlnkley,  for  appellant. 

WOOD»  J.  The  appellant  was  convicted 
of  selUng  liquor  in  violation  of  an  ordinance 
of  the  dty  of  Brlnkley.  The  testimony  tend* 
ed  to  show  that  appellant  ttcAA  whisky  In 
violation  of  tbe  ordinance  of  the  city.  Ap- 
pellant testified  that  he  had  not  sold  any 
whisky.  Witness  I*  C  Owen  testified  as  fol- 
lows: "lammarsball  of  the  dtyof  Brlnkley, 
and  was  marshal  In  August,  1011.  I  made  af- 
fidavit against  defendant  on  August  25,  ISll, 
and  arrested  him  on  that  day."  Witness 
was  asked  the  following  question:  "Why 
did  you  arrest  the  defendant?"  Tbe  defmd- 
ant  objected  to  the  question.  Tbe  court 
overruled  Che  objectlcHi,  and  witness  answer- 
ed as  fellows:  "Well,  six  or  eight  persons 
told  me  defendant  was  sdllng  whlAy  rl£ht 
along,  and  I  was  gaiMg  to  Inquire  of  Will 
Graut  If  be  had  not  bought  whisky  from  de- 
feudant"  ^e  answer  was  objected  to,  and 
the  court  overruled  tbe  ohjecti(»i,  and  de- 
fendant duly  saved  bis  exertions. 

The  admission  of  this  testimony  Is  made 
the  principal  ground  of  the  motion  for  a 
new  trlaL  Tbe  court  erred  in  allowing  tbe 
witness  to  testlfly  Qiat  six  or  elgbt  persona 
told  him  "defendant  was  selling  whisky 
right  along."  This  testimony  was  hearsay 
evidence,  and  was  therefore  Incompetent  It 
was  prejudicial  to  appellant  The  court  err- 
ed in  not  exdudhig  it  State  v.  Wooddy.  10 
Ark.  638:  Sadler  t.  Sadler,  16  Ark.  628; 
16  Cyc.  p.  1105;  Enc  Bv.  vol.  6,  p.  443. 

The  judgment  is  reversed,  and  the  cause 
remanded  for  a  new  trial. 


SMITH  T.  GARTEB,  CUrcnlt  Jadge. 
(Supreme  Court  of  Arkansas.  Feb.  10,  1018.) 

1.  MANDAifiTs  (I  4*)  —  Pmpoai  OF  Wnr  — 

SUBSTITtmON  FOB  APPEAI.. 

Mandamus  will  not  lie  to  compel  a  circuit 
judge  to  reinstate  the  case  oa  the  oommon-Iaw 
docket,  where  the  judge  had  theretofore  enter- 
tained a  motion  to  reinstate,  and,  after  hearing, 
entered  a  judgment  dismisiinc  tbe  petition 
therefor;  relator's  remedy  being  Oy  appeal. 

[Ed.  Note. — For  other  cases,  see  Mandamus, 
Cent  Dig.  H  0-21,  24-34 ;  Dec  Dig.  g  4.*] 

2.  MAITDAinjS  (i  4*)  —  PUBPOBIS  OF  WbIT— 

Substitution  fob  Appeal. 

Mandamus  cannot  be  used  to  perform  the 
office  of  an  appeal  w  writ  of  enor  to  review  the 
action  of  an  inferior  eonrt.  though  It  may  lie  to 
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compel  It  to  prooeeA  to  a  determlnatlitt  of  At 
cue. 

[Ed.  Note.— For  other  cases,  see  M&ndaiDQS, 
Gent  Dig.  ||  »~21.  24-S4;  Dec.  Di^.  }  4.*] 

Petition  for  mandamoB  by  Daniel  W.  Smith 
•calnat  J.  M.  Garter,  Jodcft  Petition  de- 
nied. 

The  petitioner  asks  a  mandamus  from  this 
court  to  compel  respondent,  Judge  of  the 
El^th  judicial  drenlt,  to  cause  the  circuit 
clerk  to  reinstate  on  the  common-law  docket 
case  No.  ItOWK  wher^  petitioner  was  plain- 
tiff and  the  Tuas  *  Padflc  Railway  Com- 
pany was  defendant^  and  to  compel  the  re- 
spondent, as  circuit  Judge,  to  proceed  to  try 
said  cause  anew.  The  facts  upon  which  pe- 
titioner asks  the  writ  are  substantially  as 
follows:  On  March  2S,  1908,  petitioner 
brought  suit  against  the  Texas  &  Pacific 
Railway  Company  and  recovered  a  Judgment 
against  it  in  tbe  sum  of  f26.  After  Judgment 
was  obtained  in  the  circuit  court,  the  court 
adjourned  for  tbe  term  on  the  4th  day  of 
July,  1908.  On  the  14th  day  of  July,  1908, 
the  Texas  &  Pacific  Railway  Company  filed 
a  motion  for  a  new  trial  in  the  circuit  court, 
alleging  newly  discovered  eTldence.  Tbe  cir- 
cuit court  overruled  tbe  motion,  and  the 
railway  company  api)ealed  the  case  to  this 
court,  where  the  Judgment  of  tlie  drcuit 
court  was  affirmed.  See  Texas  &  Pac.  By. 
Oo.  T.  Smith,  91  Ark.  362,  366,  121  S,  W, 
282.  This  court,  in  affirming  that  Judgment, 
held  that  tbe  newly  discovered  evidrace  up- 
on which  the  railway  company  relied  in  that 
case  was  not  relevant  to  any  issue  In  the 
original  cause,  but  said  that  "the  defendant 
was  not  without  a  remedy,"  and  affirmed 
the  Judgment  "without  prejudice  to  appel- 
lant's right  to  institute  a  suit  In  equity  for 
reUef."  On  the  18th  of  September,  1909,  the 
railway  company  brought  suit  In  the  Miller 
chancery  court  against  Daniel  W.  Smith,  ask- 
ing that  a  new  trial  be  granted  to  said  com- 
pany, and  that  Smith  be  restrained  from 
collecting  his  Judgment  until  the  case  could 
be  heard  in  the  circuit  court  The  chancery 
court  rendered  a  decree  In  favor  of  the  rail- 
way company,  enjoining  Smith  from  collect- 
ing his  Judgment,  unless  he  would  give  to 
the  railway  company  an  opportunity  to  sub- 
mit the  evidence  to  the  Jury  in  the  original 
casa  On  the  18th  day  of  December,  1911, 
Smith  filed  his  petition  with  the  clerk  of  the 
Miller  county  circuit  court  asking  that  case 
No.  1,090  of  the  common-law  docket  be  re- 
docketed  and  reopened  In  order  that  the 
case  might  be  tried  anew  In  the  drcuit  court 
The  motion  alleged  that  the  railway  company 
had  due  notice  of  the  filing  of  the  motion  or 
petition.  The  case,  on  the  first  day  of  the 
term,  was  placed  by  the  clerk  on  the  com- 
mon-law doclcet  The  circuit  court  overruled 
the  motion  and  entered  a  Judgment  dismiss- 
ing the  petition  to  have  the  case  reinstated. 
Smith  wcepted  to  the  ruling  of  the  court, 


and  afterwards  applied  to  this  court  for  a 
writ  of  mandamns,  setting  out  snbstantiaUy 
the  facta  as  above  stated.  The  respondent 
entered  his  appearance  here. 

E.  F.  Frledell,  at  Texarkana,  AriL,  t<a  peti- 
tioner. Glass,  Estes,  King  ft  BnzAwd,  ot 
Texarkana,  Tex.,  for  respondoit. 

WOOD,  J.  (after  stating  the  facts  as  above). 
[1]  Tbe  respondent,  the  circuit  Jnd^  of  the 
Eighth  circuit  did  not  refuse  to  entertala 
petitioner's  motion  to  reinstate;  but,  on  the 
contrary,  heard  the  same,  and,  after  hearing 
the  same,  entered  a  Judgment  refuslnff  the 
prayer  of  the  petition  and  dismissing  It  Tbe 
petitioner  excepted  to  the  ruling  of  the  court, 
and  be  had  his  ronedy.  If  the  drcuit  ooort 
erred  In  its  Judgmoit,  by  appeal  to  this  court; 
but  he  cannot  have  t^s  court  revleir  the 
Judgmoit  of  the  drcuit  court  ft>r  error  In 
that  proceeding  and  for  rdltf  against  it  I9 
a  writ  of  mandamus. 

[2]  "A  writ  of  mandamus,  indeed,  cannot 
be  used  to  perform  the  office  of  an  appeal  er 
writ  of  error  to  review  the  action  of  an  in- 
ferior court ;  bat  if  the  court,  attex  snffident 
sOTvlce  of  tbe  defdidant,  enoneoiuly  dedines 
to  take  Jurisdiction  of  a  case  or  to  aiter 
Judgment  dierein,  a  writ  of  mandamos  lies 
to  compel  it  to  proceed  to  a  detatnination  of 
the  case,  except  whrae  the  authority  to  Is- 
sne  a  writ  of  mandamus  has  ben  takoi  away 
by  statute.  In  re  Grossmayer,  177  U.  S.  48; 
20  Sup.  CL  535,  44  Ll  Ed.  665.  See^  also, 
Goings  V.  Hills,  1  Ark.  11;  Gilbert  t.  Shaver, 
91  Ark.  231,  2SS,  120  8.  W.  838 ;  Automatic 
Weighing  Go.  v.  Garter,  95  Arfc.  Ufl-121, 128 
S.  W.  567. 

The  petition  win  be  denied. 


MABIANNA  HOTEL  CO.  v.  LIVERUOBB 

FOUNDRY  &  MACHINE  GO. 
(Supreme  Court  of  Arkansas.    March  8,  1913.) 

1.  MkOHANIOS*    lilBITS   (|  78*)— BVXIttllCB  (| 

443*)  —  Contracts  —  Bhnm  Oohtraci  — 

Parol  TismioNT. 

Where  a  contractor  engaged  In  bnUdlng  a 
hotel  signed  a  written  agreement  for  the  por- 
chase  of  structural  iron  nom  tdalntiff  upon  tbe 
condition  that  It  would  sell  him  sadi  weights 
at  a  fixed  figure  and  the  iron  and  sadi  weights 
were  both  nimished,  the  contract  is  tor  the 
purpose  of  acqnlring  a  mechanics'  lloi  to  be 
treated  as  an  entire  contract,  this  not  being  a 
case  where  the  rule  against  ue  vaiying  of  the 
contract  by  parol  evidence  q>plie8. 

[Ed.  Note. — For  other  cases,  see  Mechanics' 
Uens,  Cent.  Dig.JS  87,  88,  90-102;  Dec  EHg. 
8  TSl*  Evidence,  Cfent  Dig.  H  2048-2061 ;  Dee. 
Dig.  }  443.*] 

2.  Mechanics'  IdKors  (i  182*)— PaocBDures 
TO  PaaraoT. 

Where  materials  are  furnished  under  a  rin- 
gle  contract,  &  mechanic's  Iten  for  the  entire 
amount  of  the  materials  may  be  acquired  by  tbe 
filing  of  an  account  within  90  dsiys  from  the 
delivery  of  tlu  laMt  materiaL 

[Ed.  Mote.— For  otiier  cases,  see  Medianic^ 
LTens.  Cent  Dig.  ||  190^;  The.  Die  | 
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8.  Mechanics*  Lisnb  (|  279*)— Bight  To. 

Up<w  a  ahowing  that  the  amoant  barged 
for  material  used  in  a  bnildlnc  waa  leaa  than 
the  contract  price  tor  the  conatroction  and 
bad  not  been  paid,  tbe  materialman  bas  utab- 
liahed  a  prima  facie  right  to  a  lien  for  the  bal* 
ance  due,  and  tbe  defendant  has  the  harden  of 
proving  that  he  ii  entitled  to  no  lien. 

[Ed.  Note.— For  other  caaea,  aee  Mechanio^ 
Lien&  Cent  Dig.  H  OBS^  S66;  Dea  Dig.  S 
27%*] 

4  Mechanics'  Lunb  (I  19&*}— Pbooekdinos 
— Matkrialhxr. 

Though  a  contractor  converted  to  hia  own 
we  moneys  paid  him  by  the  owner  for  the  pay- 
ment of  materialmen  and  laborere,  a  material- 
man is  not  for  that  reason  entitled  to  paymen't 
in  fnll,  where  the  contractor  abandoned  the 
Work,  and  tbe  coat  of  completion,  together  with 
the  payments,  exceeded  tue  contract  price,  bat 
hia  claim  mnat  be  inorated  with  other  lien 
cUimanta. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  i  386;  Dec  Dig.  I  186.*] 

6.  Tbial  <{  296")  —  iNSTnuonoHB  —  Onn  ov 

iHBTBUOnONB  BT  OtHEBS. 

The  giving  of  a  correct  inatmction  wUl  not 
core  the  error  lo  a  defective  one;  tbe  Jnry  hav^ 

ins  no  correct  guide. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Djg.^||  705-713,  716,  716,  718;  Dec  Dig.  i 

6.  MeCHAITICS*    LIEITS    (i    280*)— ElVIDBNCE— 
AOIOBSIBILITT. 

In  a  proceediiv  to  enforce  a  meehanlc'a 
Hen,  where  tbe  amount  paid  the  contractor  for 
the  materialmen  and  laborers,  together  with  the 
amount  necessary  to  complete  the  worit  after  hia 
abandonment,  exceeded  the  contract  price,  evi- 
dence of  tiie  filing  of  other  liens  la  material  to 
the  qoestiOD  of  prorating  tbe  amoant  of  plain- 
tiff's claim. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  H  557-664 ;  Dec  Dig.  {  280.*} 

Appeal  from  Circuit  Court,  Lee  County; 
Hance  N.  Hutton,  Jadge. 

Action  by  the  livermore  Foundry  ft  Ma- 
chine Company  against  the  Marlanna  Hotel 
Company.  From  a  Jadgment  for  plaintiff, 
defendant  appeals.  Beveraed  and  remanded. 

This  is  a  Boit  hy  the  appdlee  against  the 
appellant  In  tbe  drcnit  court  of  Lee  ootmty 
to  have  a  Jndgni«t  for  bnildlng  matwial 
fomlahed  by  tbe  aio^ee  wbicb  It  aUeged 
was  nsed  In  a  certain  hotel  building  belong- 
ing to  the  appellant  Tbe  complaint  set  up 
that  the  material  was  furnished  to  B.  M. 
Nelson,  tbe  contractor  who  had  been  employ- 
ed by  the  appellant  to  consfaruct  the  boUdr 
Ing  In  tbe  (dty  of  Marlanna.  The  complaint 
was  filed  on  the  2Tth  of  July,  19U.  It  bad 
aa  an  exhibit  an  Itemlaed  account  abowing  a 
balance  due  for  materials  furnished  In  the 
sum  of  9412.79.  There  was  a  prayer  for 
Judgment  In  this  sum,  and  that  same  ba  de> 
dared  a  lien  upon  the  buUdliv* 

The  answer  denied  the  material  allegadona 
ot  tbe  complaint;  denied  ttut  tbe  materials 
were  famished  within  90  days  before  the 
suit  was  bxoi^t  uid  tbe  Uen  filed.  It  set 
up  that  all  ot  tbe  material  furnished  by  the 
appellee  under  Its  original  contract  ma  sold 
on  November  80,  1910;  that  Uie  small 
amount  for  saah  welgbtB,  177.87,  was  fur- 


nished on  April  20, 1911 ;  and  it  averred  that 
all  exc^t  this  amount  was  out  of  date  and 
barred ;  that  the  otber  material  Included  in 
the  account  was  furnished  under  a  different 
contract  The  answer  also  set  up  that  there 
had  been  payments  made  npon  the  account 
leaving  a  balance  due  January  30,  1911,  of 
$334.9i!.  The  answer  further  set  up  that  the 
contractor  abandoned  bis  contract  before  the 
building  mis  completed,  and  that  the  appel- 
lant was  compelled  to  complete  the  buildW, 
and  did  do  so  according  to  the  original  plans 
and  specifications,  paying  therefor  a  great- 
er sum  than  the  original  contract  price.  It 
averred  that  it  had  paid  no  part  of  the  con- 
tract price  to  the  contractor  for  his  own  use. 
It  alleged  that  It  had  paid  tbe  sum  of  $28,- 
442.48  in  strict  accordance  with  the  terms  of 
the  contract  before  the  contractor  abandoned 
tbe  same,  and  that  it  had  paid  97,846.20  to 
complete  the  building  acconUng  to  tbe  orlg> 
inal  plans  and  specUlcaUonB. 

The  manager  of  the  appdlee  testlfled  that 
appellee's  account  was  for  structural  Iron 
and  some  other  small  articles  furnished  the 
contractor  for  appellant's  building ;  that  the 
largest  item  of  the  account  was  for  struc- 
tural iron  furnished  on  November  SO,  1910. 
The  material  was  all  used  in  the  building. 
The  last  shipment  was  made  May  2,  1911. 
The  account  shows  that  on  April  29th  there 
waa  furnished  sash  weights  amounting  to 
977.87.  Witness  testified  that  the  structural 
iron  was  furnished  under  a  written  proposal 
made  by  bis  company  to  the  contractor, 
wbldi  he  accepted  on  condition  that  the  com- 
pany would  furnish  sash  weights  at  a  cer- 
tain price.  Tlie  company  agreed  to  that 
and  agreed  to  protect  blm  on  tbe  price  on  a 
rise  In  the  market  There  was  nothing  said 
about  that  In  the  written  proposal  nor  In  the 
acceptance  Indorsed  on  the  proposaL  ^ere 
was  but  one  contract;  that  was  In  writing, 
regarding  the  structural  Iron.  The  contrac- 
tor signed  an  acceptance,  and  put  his  name 
on  tbe  proposal,  and  put  it  there  upon  that 
condition.  But  this  condition  was  not  in 
the  proposal  or  in  tbe  acceptance  indorsed 
on  tbe  back  thereof.  Tbe  sash  weights  are 
not  classed  as  structural  Iron.  Witness  stat- 
ed Oia.t  "the  condition  of  bis  (the  oontrac- 
tor'i^  giving  tbe  written  contract  for  tbe 
structural  Iron  waa  that  we  were  to  i»otect 
him  on  tbe  rise  In  the  i«lce  of  certain  win- 
dow wights,  and  furnished  them  to  him  at 
a  certain  market  price.  We  agreed  verbally 
that  when  be  ordered  these  window  welgtata, 
we  would  protect  him." 

The  testimony  on  behalf  of  tbe  appellant 
tended  to  show  that  It  entraed  Into  a  con- 
tract with  one  B.  M.  Nelson  to  construct  the 
hotel  building  for  tlie  i»1oe  of  926,18{L  The 
contractor  abandoned  the  contract  before  the 
building  was  completed.  Appellant  bad  paid 
out  at  the  time  the  contractor  quit  work  on 
the  building  something  over  928,000,  approx- 
imately 90  per  cent  of  tbe  contract  price, 
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and  tbe  money  was  paid  oat  for  labor  and 
material.  The  moaey  was  not  paid  to  the 
contractor  for  his  own  personal  use,  for  the 
reason  that  appellant  was  particular  to  see 
that  the  labor  and  material  were  paid  for. 
Appellant  had  a  superintendent  In  charge  of 
tbe  bnildlng.  and  tbe  anunmta  were  paid  on 
bis  estimates. 

The  testimony  was  Tolumtnoos,  and,  with- 
out setting  it  out  in  detail,  it  tended  to  show 
that  tbe  sum  of.  $23,342.48  was  paid  In 
checks  at  the  time  the  contractor  quit  work, 
and  that  this  amount  was  paid  to  the  ma- 
terialmen and  laborers.  Most  of  the  checks 
state  on  their  fftce  for  what  purpose  they 
were  issued.  They  were  made  payable  to 
the  contractor,  but  went  to  the  materialmen 
and  laborers.  The  erldepce  tended  to  show 
that  tbe  money  was  paid  out  by  the  appel- 
lant to  tbe  contractor  before  he  quit  work, 
to  wit,  tbe  sum  of  $23,342.48,  for  tbe  purpose 
of  paying  for  material  and  labor  that  went 
into  the  building,  and  that  none  of  it  was 
paid  to  the  contractor  fOr  bis  own  use. 

The  appellee.  OTer  the  objection  of  appel- 
lant, Introduced  testimony  tending  to  show 
that  tbe  contractor  on  one  occasion  took 
$62.00  out  of  the  sack  that  contained  the 
pay  roll  money,  and  converted  it  to  hia  own 
use  by  i>aylng  same  on  a  private  debt  for 
money  borrowed. 

Tbe  testimony  on  behalf  of  the  appellant 
tended  to  show  that  it  paid  out  after  the 
contractor  abandoned  the  contract  tbe  sum 
of  $7,346.20  for  tbe  completion  of  the  build- 
ing. A  witness  was  asked  the  following 
question:  "Was  that  bnildlng  completed  ac- 
cording to  tbe  plans  and  specillcatlons?" — 
and  answered,  "Practically  so.  After  we  took 
charge  we  made  one  or  two  changes.  Things 
not  made  before.  We  changed  the  tile  in 
tbe  lavatory  and  put  some  cement  In  the 
columns  that  was  not  In  the  original  con- 
tract, and  I  don't  recall  anything  else.  Tbe 
beating  was  changed,  and  pipes  put  through 
under  ground."  Witness  testified  that  there 
ms  no  ^fterence  in  tbe  cost  of  the  tiling. 

There  is  a  stipulation  in  the  record,  as 
follows:  "After  the  court  had  declared  the 
law  as  shown  by  tbe  Instructions,  tbe  de- 
fendant offered  to  Introduce  a  witness,  W.  S. 
HcClintock,  for  the  purpose  of  showing  by 
the  said  W.  S.  McClintock  that  there  are 
now  pending  the  following  actions  against 
the  hotel  company  for  the  purpose  of  enforc- 
ing accounts  and  claims  for  liens  against  the 
said  hotel  bnildlng,  and  that  liens  upon  said 
accounts  had  been  filed  as  provided  by  law 
in  tbe  Lee  circuit  court,  as  follows:  W.  V. 
Kershaw,  $509.85;  Carl  Sutton,  $49.69;  and 
a  suit  hi  the  United  States  District  Court  by 
Crane  Company  seeking  to  enforce  a  lien 
amountlug  to  $3,013.97."  Tbe  court  refused 
to  allow  the  testimony  to  be  introduced,  to 
which  appellant  duly  excepted. 

The  court,  at  the  request  of  app^lee, 
granted,  among  aOun,  tba  foUowlnf  ^y- 
em: 


"a)  7ou  are  Instructed  that.  If  yon  fbid 
from  the  evidence  that  plalntUt  filed  this 
action  within  90  days  from  tbe  date  it  tur- 
nished  tbe  last  material  to  tbe  defendant,  it 
is  not  necessary  to  give  the  10  day^  notice 
as  provided  by  the  statute,  or  file  its  amount 
with  the  clerk  as  provided  by  the  statute. 

"(2)  If  you  find  from  the  evidence  that 
plaintiff  furnished  the  materlala  as  alleged 
in  the  complaint,  that  the  same  woe  nsed 
in  the  building  of  the  defendant,  and  tliat 
the  amount  charged  for  said  material  was 
less  than  tbe  contract  price  for  the  construc- 
tion of  said  building  and  has  not  been  paid, 
then  plaintiff  has  established  a  prima  fade 
right  to  a  lien  on  said  building  for  tbe  bal- 
ance due  It,  and  casts  tbe  burden  of  proof  on 
defendant  to  show  that  plaintiff  is  not  enti- 
tled to  a  lien,  provided  this  suit  to  recover 
said  money  due  and  eetablisb  said  Hea  was 
filed  within  90  days  after  the  last  nuterial 
was  furnished. 

"(3)  You  are  instructed  that  If  yon  find 
from  the  evidence  that  defendant  paid  B.  M. 
Nelson,  tbe  contractor,  any  moneys  which 
were  used  by  bim  for  other  purposes  than 
the  payment  of  debts  due  for  labor  or  ma- 
terial used  in  the  construction  of  the  build- 
ing, then  you  will  find  for  i^lntiff,  provid- 
ed such  sums  paid  to  the  said  Nelson  are  in 
excess  of  the  amonnt  of  plaintiff's  claim.  If 
you  find  the  sums  of  money  paid  said  Nelson 
less  than  the  amount  of  plaintUTs  claim,  yon 
will  find  for  plaintiff  for  such  amount 

"(4)  Tou  are  Instructed  that,  even  though 
you  find  from  the  evidence  that  the  defend- 
ant has  expended  in  the  construction  of  its 
building  more  than  the  amount  originally 
contracted  therefor,  such  finding  will  not  de- 
feat the  plalntUTs  right,  as  the  plaintiff 
would  be  entitled  to  prorate  with  all  Men- 
holders.  To  arrive  at  the  ratio  of  payment 
due  all  lienholders,  yon  will  deduct  tbe 
amount  necessary  to  complete  the  bnildlng 
from  the  original  contract  price,  and  add 
thereto  any  amount  you  find  was  paid  by  the 
defendant  to  the  contractor,  and  used  by 
him  for  purposes  other  than  the  paymeait  of 
liens  on  the  building.  This  will  be  the 
amount  to  be  prorated  among  the  lienholders. 
The  amount  of  liens  to  be  allowed  are  the 
amounts  paid  out  by  the  contractor  before 
the  abandonment  of  the  original  contract, 
and  tile  amount  of  plaintiff's  claim  herein. 

"(6)  You  are  Instructed  that  it  is  Incum- 
bent on  the  defendant  to  show  that  any  mon- 
eys paid  out  directly  to  the  contractor,  Xd- 
son,  were  used  by  bim  for  the  purpose  of 
paying  for  tabor  done  and  material  furnish- 
ed on  defendant's  building. 

"(7)  You  are  Instructed  that  the  Issuance 
of  checks  by  tbe  Hotel  Company  payable  to 
the  contractor,  B.  M.  Nelson,  and  his  In- 
dorsranent  thereon,  showing  tbat  be  receiv- 
ed tbe  proceeds  of  said  checks.  Is  prima  facie 
evidence  of  tbe  payment  of  the  proceeds  of 
such  checks  to  the  said  Nelson,  and  the  bur- 
den ot  proof  la  on  the  defendant  to  ^ow 
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that  the  moneys  received  by  the  said  Nelson 
were  paid  for  latior  done  on  said  building  or 
for  matwlalB  used  la  ttie  constmctlon  there- 
of 

The  conrt  refosed  the  appellantfa  prayers 
for  Instructions,  as  follows: 

"(1)  If  the  Jury  find  from  the  evidence  that 
the  contract  for  the  Ironwork  was  made  by  a 
written  proposal  and  acceptance,  and  that 
some  verbal  agreement  was  at  the  same 
time  made  about  the  price  of  sash  weights, 
and  that  the  said  sash  weights  were  subse- 
quently ordered  by  Nelson,  and  sold  to  him 
by  the  plaintiffs,  there  were  two  separate  con- 
tracts, and,  if  yon  find  that  the  ironwork  was 
d^Tered  more  than  90  days  before  plaintiff 
filed  its  lien,  the  plaintiff  la  barred  as  to  the 
account  for  the  ironwork. 

"(2)  If  the  Jury  find  Crom  the  evidence 
that  the  contract  of  Nelson  was  for  f26,185, 
and  that  he  failed  to  complete  the  building, 
and  that  the  defendant  took  charge  of  the 
building  and  completed  it  according  to  the 
plans  and  specifications,  and  that  the  amount 
of  moneys  paid  out  by  the  Hotel  Company 
for  labor  and  material  exceeded  the  amount 
of  the  contract,  you  wlU  find  for  tin  de- 
fendant" 

The  court  gnrnted  appeUanfs  prayers  for 
Instmctiona,  aa  follows: 

"(8)  a  thft  Jury  find  from  the  erldence  that 
the  Hotel  Company  paid  to  Nelson  Indlvid- 
iially  any  money  for  pay  rolls  and  material, 
and  that  audi  pay  rdls  and  material  were 
estimated  by  the  superintendent,  and  were 
for  the  correct  amounts,  and  that  the  Ho- 
tsi  Company  intnufced  the  same  to  Nelson  to 
carry  to  the  laborers  and  Nelson  mlsappro* 
printed  part  of  the  funds,  the  Hotel  Company 
would  not  be  respondUe  for  the  same  to  any 
ctmtractor  or  debtor  <tf  Nelson  ezc^  the 
laborw  to  whom  the  money  was  sent 

"(4)  The  Hotel  Company  would  not  be  re- 
spon^le  In  any  event  to  any  person  for 
moneys  Intrusted  to  Nelson  and  wrongful^ 
Appropriated  by  him  further  than  the  amount 
actually  shown  to  have  ben  mlsaro^oprt* 
ated.** 

There  was  a  verdict  and  Judgment  In  fa- 
vor of  appellee  for  |44&7(^  and  the  amtel- 
lant  duly  prosecutes  this  appeal. 

F.  N.  Burke  and  H.  F.  Boleson,  both  of 
Marlanna,  for  appellant  C  B.  Daggett  of 
Marianne,  fiv  appdlee. 

WOOD,  J.  (after  stating  the  focts  aa 
above).  [1, 2]  Under  the  undisputed  evi- 
dence, the  contract  to  furnish  structural  Irou 
and  the  contract  to  furnish  sasb  weights 
should  be  treated  as  one  entire  contract  for 
the  purposes  of  having  a  lien  declared  upon 
the  hotel  building  in  suit  The  acceptance 
by  the  contractor  of  the  written  proposal  by 
the  appellee  to  furnish  structural  iron  for 
api>eIlaDt's  building  was  bottomed  ui>on  the 
condition  that  appellee  would  also  furnish 


sash  weights  at  a  certain  price.  The  rule 
that  contemporaneous  verbal  agreements 
shall  not  be  allowed  to  annul  or  vary  the 
terms  of  a  written  contract  is  not  applicable 
to  the  undisputed  facts  of  this  record.  Here 
there  is  no  attempt  by  one  of  the  parties  to 
a  contract  to  vary  Its  terms,  but  the  evidence 
shows  that  the  contracts,  even  though  they 
were  separate  and  indeftendent^  were  enter- 
ed into  at  the  same  time,  and  each  became 
binding  at  the  same  tlm&  The  appellee  was 
a  material  furnisher,  and  Its  accoui^  shows 
that  it  furnished  the  contractor  tor  appel- 
lant's hotel  building,  not  only  structural  iron, 
but  also  agreed  to  furnish  at  the  same  time 
BBsh  weights,  which  were  Just  as  much  a 
part  of  the  material  with  which  the  build- 
ing was  constructed  as  the  structural  iron 
and  steel,  although  not  nearly  so  great  a 
part  It  is  clear  from  the  undisputed  evi- 
dence that  so  far  aa  the  appellee  and  the 
contractor  were  concerned,  it  was  oontem- 
plated  at  the  time  the  written  contract  for 
furnishing  structural  iron  and  the  verbal 
contract  for  furnishing  sash  weights  were 
entered  into  that  they  should  be  regarded  as 
but  one  entire  contract  At  any  rate,  we 
are  of  the  opinlcm  that  fhey  should  be  so 
treated  so  far  as  the  flme  Cm  filing  the  lien 
is  concerned. 

The  appellant,  wltbout  objection,  permitted 
the  manager  of  the  appellee  to  testify  as 
feilowa:  "There'was  but  one  contract  There 
was  a  writing  regarding  the  atmctural  iron, 
and  Nelson  signed  an  acceptance,  and  put  his 
name  on  the  proposal,  but  he  put  it  there 
upon  that  craditlon."  That  is,  upon  eondi- 
Um  that  aH>ellee  would  "agree  to  furnish 
the  sash  w^hts  at  a  certain  i^ioe."  In  a 
salt  to  declare  the  Uen,  the  obligations  of  this 
contract  are  oollatoal  so  far  as  the  Hotel 
Company  Is  ooncemed.  The  law  fixes  the 
time  "within  ninety  days  after  the  things 
aforesaid  shall  hare  bem  furnished,"  and, 
so  fttf  as  appelant  Is  concerned,  we  think, 
under  the  undisputed  evidence,  that  the 
structural  iron  and  steel  were,  in  law,  un- 
der the  terms  of  the  contract  famished 
when  the  sash  weights  were  furnished.  In 
Klzer  Lumber  Co.  v.  Mosely.  56  Ark.  B4i, 
20  S.  W.  40d,  it  is  said:  "If  the  materials 
were  fumlshed  under  one  contract  he  should 
file  the  account  within  ninety  days  after  the 
last  was  delivered;  but  if  the  materials 
were  furnished  under  separate  and  distinct 
contracts,  it  should  be  filed  under  each  con- 
tract within  the  time  limited."  The  undis- 
puted testimony,  as  we  have  stated,  shows 
that  the  appellee  and  the  contractor  regard- 
ed the  contract  to  furnish  structural  iron 
and  steel  and  the  contract  to  furnish  sash 
weights  as  but  one  contract 

[3]  The  court  therefore  correctly  constru- 
ed the  contract,  and  did  not  err  in  giving 
Instructions  numbered  1  and  2  on  behalf  of 
appellee,  and  in  refusing  the  request  for  In- 
I  structlon  numbered  1  on  behalf  of  appellant 
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[4]  Instmctlon  numbered  8,  given  at  the 
reqaest  of  the  ai^Uee.  was  erroneoas  and 
prejudicial.  Taking  all  the  testimony  togeth- 
er.  It  was  a  qaestion  for  the  Jary  under  the 
evidence  as  to  whether  or  not  appellant  paid 
the  contractor  moneys  in  excess  of  the 
amount  of  appellee's  claim  which  he  used  for 
his  own  private  purposes.  The  ai^llee 
(plalntlCF  below)  contended  that  appellant 
paid  NelBon,  the  contractor,  sums  of  money 
largely  in  excess  of  plaintiff's  claim,  which 
be  converted  to  his  own  use.  Even  If  this 
were  tme,  it  would  not  under  the  law  have 
mtitled  plaintiff  to  recover  to  the  full 
amount  of  its  claim.  In  such  case  plaintiff 
(appellee)  would  not  be  entitled  to  the  full 
amount  of  the  claim,  but  only  its  pro  rata, 
according  to  the  rule  announced  in  Long  v. 
Abeles,  77  Ark.  156.  93  S.  W.  67.  Nor  Is  it 
tme  that,  If  appellant  paid  the  contractor  a 
less  sum  than  the  amount  of  appellee's  claim 
which  the  contractor  used  for  his  own  pur- 
poses, the  appellee  (plaintlfF)  would  be  enti- 
tled to  recover  for  this  amount  In  either 
event,  the  plaintiff  (appellee)  would  be  en- 
titled to  recover  the  amount  of  Its  pro  rata 
with  oOier  U&a  claimants  according  to  the 
role  announced  In  Long  v.  Abeles,  supra. 

[i]  The  court  correctly  declared  the  law  as 
to  the  pro  rata  In  Its  Instmctlon  numbered  4, 
given  at  the  Instance  of  the  appellee.  But  this 
instruction  was  in  conflict  with  instruction 
numbered  8,  and  where  thm  are  conflicting 
Instructions,  tin  Jury  would  have  no  correct 
guide.  That  the  appellant  was  pndndiced 
by  the  fiiat  part  of  instnictton  numbered  3, 
tnjmt  Is  maidfest  from  the  fkA  that  the 
Jury  did  return  a  Tordlct  in  favor  of  the 
tppeUee  fta  the  fall  amount  of  its  dalm, 
wbereaa^  If  Uie  jury  had  not  been  confused 
by  the  conflicting  InstmctlMis  and  had  the 
law  bem  correctly  dedared,  they  could  only 
have  returned  a  vwdict  for  appellee,  if  they 
found  the  other  facts  in  its  favor,  for  the 
precentage  of  its  <dalm  when  i^rated  with 
the  other  lien  dalmants.  We  find  no  prej- 
udicial OTTor  In  the  giving  and  rtfndng  of 
other  prayers  for  Instructions.  We  are  of 
the  opinion  that  they  are  in  accord  wiOi  the 
rule  dedared  by  this  court  In  former  cases. 
Long  T.  Abeles,  supra;  0»^al  Lumber  Co. 
T.  Braddock  Land  &  Qranito  Co.,  84  Ark, 
Seo^  105  a  W.  688,  18  Ann.  Gaa  11;  Cost  v. 
Newport;  8S  Ark.  407, 108  S.  W.  609, 14  Ana 
Gas.  142;  Pratt  v.  Nakdlmen,  99  Ark.  293, 
188  B.  W.  974,  Ann.  Oa&  1913A,  872. 

[I]  We  find  no  prejudicial  error  in  the 
rulings  of  the  court  upon  the  admission  or 
rejection  of  testimony.  Inasmuch  as  the  case 
must  be  reversed  and  remanded  Cor  a  new 
trial,  we  deem  It  proper  to  say  that  the 
court  should  allow  any  testimony  that  may 
be  offered  tending  to  prove  any  valid  llena 
existing  against  the  hotel  building  of  appel- 
lant as  such  testimony  vrlll  be  germane  to 
the  question  of  prorattag  the  amount  of  ap- 


pellee's  claim  with  other  lien  claimants,  and 
in  determining  what  per  cmL,  U  any,  ai^d- 
lee  will  be  entitled  to  recover.  Bm  Long  t. 
Abeles,  and  other  cases  supra. 

For  the  error  in  granting  the  appellee's 
third  prayw  for  instruction,  the  Jn^moit 
is  reversed,  and  the  cause  remanded  for  a 
new  triaL 


ST.  LOUIS.  I.  M.  &  a  BT.  CO.  v.  BflLLER. 

(Snpreme  Ooort  of  Arkanau.    March  10, 
1913.) 

1.  Watkbs  and  Watkb  CouasEB  (I  178*)— 
DaMAQES— Mbasoee— iNjuaiBS  TO  Laud. 

The  measure  of  damages  for  injnry  to  land 
by  divertrng  water  into  a  bayoa  by  tbe  coa- 
atmction  of  a  ditch,  thereby  overflowing  tbe 
Und  and  causing  permanent  injuiy,  wsa  the 
difference  between  tbe  maAet  value  of  the 
land  before  and  after  the  constmction  of  tbe 
ditch. 

[Eld.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent.  Dig.  ii  251-255;  Dec 
Dig.  S  178. 

2.  DAMAQES    (i  217*)— iNSTBUCnONS— Mas- 

EBT  Value. 

An  instmctlon,  fn  an  action  against  a  rail- 
road company  for  injury  to  land  by  diTertiog 
water  upon  it  by  the  constniction  of  a  ditcb. 
was  not  so  erroneoas  as  to  be  reversible  for 
not  QBiog  tbe  word  "market"  in  InstructinK  as 
to  the  difference  between  market  value  before 
and  after  the  constructioa  of  the  ditch,  where 

ttlaintiS  testified  to  the  market  value  of  the 
and  before  and  after  its  construction,  and, 
when  asked  what  was  tbe  value  of  the  land, 
was  told  by  the  court  to  coDfine  his  answer  to 
the  market  value;  it  being  for  defendant  to 
specifically  object  to  the  instruction  if  it 
thought  the  jury  did  not  understand  that  it  re- 
ferred to  "market"  value. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  iS  556-559;  Dec.  Dig.  |  217.*] 

8.  Dascaoxs  (S  174*)— Evidkncb. 

In  an  action  against  a  railroad  Tf«^p«"r 
tor  daauige  to  land  by  diverting  water  there- 
on by  the  construction  of  a  ditob,  It  was  not 
error  to  refuse  to  permit  plaintiff  to  state  tbe 
valne  of  tbe  land  wnen  he  purchased  it  several 
years  before  the  ditch  was  constructed;  tbe 
evidence  showing  that  tbe  value  of  lands  in  ths 
vidntty  had  Increased  since  the  pnrdiaae  at 
plaintiff's  land. 

[Ei.  Notev— For  other  cases,  see  Damages, 
Cent.  Dig.  H  462-167;  Dee.  Dig.  1  174.*] 

Appeal  from  Circuit  Court,  Lonoke  Comi- 
ty; Eugene  lAnkford,  Judge: 

Action  by  Washington  M  UIbf  agalnat  tiie 
St  Louis,  Iron  Mountain  St  Soutbon  Bafl- 
way  Company.  From  a  judgment  tor  plain- 
tiff, defendant  appeals.  AfDrmed. 

Appellee  brought  this  suit  against  appe- 
lant to  recover  damages  on  account  of  his 
land  being  caused  to  overflow  by  the  ap- 
pellant digging  a  ditch  near  his  land  for  the 
purpose  of  draining  its  roadbed. 

The  facts,  as  adduced  by  appellee,  are  sub- 
stantially as  follows:  In  the  year  1910 
the  appellant,  seeking  an  outlet  for  the 
water  that  accumulated  near  its  right  of 
way,  dug  a  ditch  parallel  with  its  line  of 
railroad  for  a  distance  of  about  five  miles. 
The  raUroad  ran  north  and  sontb.  Appd- 
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lant  then  dug  a  lateral  ditch  from  the  main : 
dlteh.  miudiig  east  a  distance  of  about  two 
milea,  where  it  emptied  Into  Bayon  Two 
FralrSa  Appellee  owned  a  fractional  40- 
acre  tract  of  land  aitiiated  abont  half  a  mile 
aontb  of  where  this  lateral  ditch  emptied 
Into  the  bayon.  A^pgeHee  purchased  the 
land  In  1906,  and  the  consideration  recited 
in  the  deed  wee  $50.  The  land  was  low,  wet 
land,  and,  at  the  time  an>ellee  purchased  It, 
none  of  it  was  in  coItlTatlon.  Snbseauently 
aivdUee  cleared  six  acres  of  the  land  and 
began  to  cultivate  it  He  also  bnUt  a  house 
on  the  land.  The  natural  drainage  of  the 
country  at  that  point  1b  south.  The  dirt 
that  was  taken  out  of  the  ditch  was  idled 
up  on  the  south  side  of  it,  and  the  water  Is 
collected  In  the  ditch  and  prevented  from 
flowing  out  by  the  endiankment  on  the  south 
Bide  of  It.  so  that  it  Is  carried  down  the 
ditch  to  the  bayou,  and  thra  overflows  it  and 
runs  down  to  app^ee's  land  and  overflows'  it 
All  of  appellee's  witnesses  testify  that 
the  water  Is  collected  by  Che  dltc3i  and  cast 
in  a  body  Into  the  bayou,  and  then  spreads 
out  Into  the  whole  bottom,  overflowing  ap- 
pellee's land  much  quldEer  than  It  did  before 
the  ditch  was  ccmstmcted.  Some  of  the 
appellee's  witnesses  testlfled  that  the  market 
value  of  his  land  before  the  ditch  was  con- 
structed was  $25  per  rfcre,  and  others  esti- 
mated its  market  value  at  115  pw  acr& 
They  all  testify  that  appellee's  land  Is  dam- 
aged by  reason  of  the  constmctlon  of  the 
ditch,  and  say  that  a  considerable  portion 
of  the  land  Is  now  worthlees.  On  the  other 
hand,  the  testimony  on  the  part  of  aK>ellant 
tends  to  show  that  the  land  was  only  worth 
$3  or  94  per  aoe,  and  that  the  constmctlon 
of  the  ditch  did  not  materially  damage  It 
The  witnesses  for  appellant  stated  that  the 
effect  of  constrncUng  the  ditch  was  to  cause 
the  water  to  rise  on  aig^ee'B  land  a  day 
earlier,  but  said  the  water  ran  off  the  land 
quIAer  than  b^re  the  ditch  was  construct- 
ed. Other  ftcts  will  be  referred  to  In  the 
c^lnlon. 

The  Jury  returned  a  verdict  for  appellee 
in  the  sum  at  f  126,  and  the  case  is  here  on 
appeaL 

ThoB.  B.  Pryor,  of  rt  Smith,  for  appel- 
lant Chas.  A.  Walls  and  Thoe.  O.  Trimble, 
both  of  Lonoke,  for  appellee. 

HAAT,  J.  (after  stating  the  facts  as 
above).  CI  1  It  Is  conceded  that  the  digging 
of  the  ditch  diverted  the  water  from  its 
usual  and  ordinary  course  and  collected  it 
in  a  body  and  cast  It  in  greater  volume  into 
the  bayou,  thereby  overflowing  appellee's 
land,'  and  that  whatever  injuries  were  done 
to  appellee's  land  were  apparent  from  the 
time  the  ditch  was  ctmstmcted,  and  were 
permanent  Injuries  to  his  land.  In  such 
cases  the  measure  of  damages  Is  the  dlffer- 
mce  between  the  market  value  of  the  land 


before  and  aftor  the  constmctlon  of  the 
ditch.  St  L..  I.  II.  ft  S.  By.  Co.  V.  Uorris, 
85  Ark.  622;  St  L.,  L  M.  &  S.  By.  Oa  v. 
Magness,  88  Ark.  40,  123  S.  W.  786,  and 
cases  dted. 

[2]  Counsel  for  utpellant  also  concede  that 
this  is  the  measnre  of  damages;  but  th^ 
contend  that  the  court  did  not  so  Instruct 
the  Jury.  In  the  inBtmctifni  complained  ot, 
the  court  in  effect  told  the  Jury  that  the 
measure  of  damages  In  Uils  character  of 
cases  Is  ttw  dlffwence  between  the  value  of 
the ,  land  before  and  after  the  construction 
of  the  ditch.  Counsel  Insist  that  the  in- 
a  traction  was  erroneous  because  the  court 
did  not  use  the  words  "market  value.**  The 
Jury  evidently  undentood  the  court  to  mean 
"market  valua"  The  appellee  himself  testi- 
fied what  the  market  value  of  his  land  was 
before  and  after  the  construction  of  the 
ditch.  AU  his  witnesses  testlfled  to  what 
they  considered  the  market  value  of  his 
land.  At  one  time  appellee  was  asked  what 
was  the  value  of  his  land,  and  the  court 
told  him  to  conflne  his  answer  to  the  mar- 
ket value.  If  counsel  tot  appellant  thought 
that  the  Jury  did  not  so  understand  the 
Instruction,  he  should  have  made  a  spedflc 
objection  to  it 

LI]  Again  It  is  Insisted  by  counsel  for  ap> 
pellant  that  the  court  erred  In  not  permitting 
appellee  to  state  what  was  the  value  of  the 
land  at  the  time  be  purchased  It  We.  do 
not  think  there  was  any  error  in  this.  Ap- 
pellee purchased  the  land  several  years  be- 
fore the  ditch  was  constructed;  and  the  tes- 
timony shows  that  the  value  of  lands  In 
that  vidnlty  had  risen  considerably  since 
the  date  of  his  punAesa  Besides,  appellee 
might  have  purchased  the  land  at  less  than 
Its  mark^  value.  Then,  too,  tiie  deed  to 
ani^lee  was  introduced  In  evldnc^  and  It 
recited  a  consideration  of  $B0,  which  was 
not  draied  to  he  the  true  condderation. 

Vlnally  It  is  Insisted  that  the  damages 
are  excessive.  It  must  be  conceded  that  the 
Jury  tras  ^remely  liberal  hi  awarding  dun- 
ages  to  appellee;  but  what  we  consider  the 
market  value  of  the  land  before  end  aftw 
the  construction  of  the  ditch,  as  testified  to 
by  the  witnesses  for  appellee,  we  cannot 
say  that  there  was  no  testimony  to  warrant 
the  verdict  of  the  Jury. 

The  Judgmoit  wHI  be  affirmed. 


BTATB  es  rd.  OONNEB,  Sheriff,  v. 
HEBERT. 

(Supreme  Gonrt  of  Tennessee.   Bfarch  26, 
1913.) 

1.  CouBTS  (I  208")— SuPBEJffl  Court— Pow- 
ers. 

The  Supreme  Conrt  has  inherent  power  to 
enforce  Its  £aal  judgments  and  protect  them 
from  interference,  apart  from  Shannon's  Code, 
I  6911,  inbsecs.  3.  4,  6.  and  section  6912, 
which  give  that  power  to  all  courts,  and  aec- 
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tion  6836,  which  authorizes  the  Supreme  Court 
to  issue  all  writs  and  process  neeeBsary  to 
enforce  its  jarisdiction. 

[Ed.  Mote.— For  other  cases,  see  Courts, 
Cent.  Dig.  SB  499-T91;  Dec.  Dig.  }  206.*] 

2.  CODBTS  (S  206*)— SUPBKXI  GOUBT— EZSB- 
0I8E  OF  JUBISDICTIOH. 

That  the  Constitution  and  statutes  re- 

Jolre  the  Supreme  Court  to  hold  court  in  three 
ivisions  of  the  state  does  not  preclude  the 
court,  while  sittinfE  in  one  divisioD,  from  pre- 
venting interference  with  process  issued  in  an- 
other aivislon. 

[Ed.  Note.— For  other  cases,  see  Courts, 
Gent  Dig.  SI  499-791;  Dec.  Dis-  S  206.*] 

8.  CousTS  (S  206*)— SuFUHE  OOUBT— Exn- 

GiSE  OF  Jurisdiction. 

Under  Const  art  6,  S  2,  giving  the  Su- 
preme Court  appellate  jurisdiction,  with  "such 
other  juiisdiction  as  is  now  conferred  on  the 
present  Supreme  Court,"  the  court's  Jurisdic- 
tion can  be  exercised  by  certiorari,  as  well  as 
b7  appeal  or  error,  and  by  original  proceed- 
ings m  aid  of  its  appellate  powers. 

[Bd.  Note^For  other  eases,  see  Courts, 
Cent  Dig.  Si  499-791;  Dee.  Dig.  S  206.*] 
4.  CBBnoKABi  (S  16*)— Scope  of  BtafsoT. 

Under  Shannon's  Code,  S  4853.  authorising 
certiorari  whenever  an  inferior  court  "is  act- 
ing illegal!;,"  final  judgmeot  below  la  not  es- 
sential to  issuance  of  the  writ 

[Bd.  Note.— For  other  cases,  sea  Certiorari, 
Cent  Dig.  H  SI.  32;  Dec.  Dig.  |  !«.*] 

6.  Habeas  Cobpus  (S  114*)— Cebtiobabi  to 
Review. 

Certiorari  and  supersedeas  will  issue  to 
take  habeas  corpus  proceedings  from  an  infe- 
rior court  into  the  Supreme  Court  to  quash 
them,  where  they  are  being  oitertained  to 
prevent  extradition  authorized  by  a  prior 
judgment  of  the  Supreme  Court 

[Ed.  Note.— For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  S  116:  Dec.  Dig.  S  114.*] 

6.  HaBKAB  COBPUB  (I  114*)— GEBnOBAXI- 
BlfFOBCIlOElIT    OF    OBDKB8  —  ISSUAlfCB  OF 

Capias. 

On  granting  certiorari  to  quash  habeas 
corpus  proceedings  in  an  inferior  court  which 
interfere  with  b  prerions  decree  of  the  Su- 
preme Court,  under  iriiidi  decree  extraction 
of  the  prisoner  was  authorized,  the  Supreme 
Court  properly  issues  a  capias  for  the  arrest 
of  the  prisoner  and  his  return  to  custody,  from 
which  he  was  wrongfnllj  taken  In  such  habeas 
corpus  proceedings. 

[Bd.  Note.— For  other  eases,  sea  Habeas 
Corpus,  Cent  Dig.  S  116;  Dec  Dig.  f  114.*] 

Petition  by  the  State  of  Tennessee,  on  re- 
lation of  Sam  A.  Conner,  Bherltf,  against  O. 
J.  Hebert,  for  certloracl  and  supersedeas. 
Petition  granted. 

M.  N.  Whltaker,  of  Chattanooga,  for  rela- 
tor. Uttleton,  Littleton  &  Littleton,  of 
Chattanooga,  for  defendant 

NEIL,  C.  J.  An  original  .and  amended  pe- 
tition has  been  filed  In  this  court  under  the 
above-mentioned  style  by  Sam  A.  Conner, 
aberiff  of  Hamilton  county,  coutainlng  In 
substance  the  following  allegations: 

That  on  the  17th  day  of  December,  1912, 
the  defendant,  C.  J.  Hebert,  filed  a  petition 
for  the  writ  of  habeas  corpus  before  Hon. 
A.  B.  Neil,  ivtdgc  of  the  criminal  court  of 
Davidson  connty;  that  In  obedience  to  the 


prayer  of  this  petition  the  said  judge  of  the 
criminal  court  Issued  his  flat  Co  the  present 
petitioner,  Sam  A.  Conner,  to  have  the  said 
C  J.  Hebert  before  him  on  aaUl  habeas  tot- 
puB  proceeding  on  the  2lBt  day  at  December, 
1912,  to  be  dealt  with  according  to  law; 
that  in  obedience  to  said  mandate  the  pres- 
ent petitioner  presented  the  eaid  CL  3.  He- 
bert before  the  Judge  of  said  erimliial  ooutt, 
and  filed  hla  return,  in  which  he  stated  tiiat 
he  was  holding  the  said  H^rt  undtf  a  de- 
cree pronounced  by  the  Supreme  Court  of 

Tomessee  at  Knoxvllle  on  the  day  of 

-,  1912,  and  also  by  virtue  of  a  war- 


rant Issued  by  the  Governor  of  Tennease^  on 
requisitton  of  the  Governor  of  Sooth  Garo- 
Una;  that;  when  he  presented  Heboit  before 
the  court  on  the  day  mentioned,  the  Judge 
of  the  CEimlnal  court,  by  his  request,  passed 
the  case  until  the  25th  day  of  January,  1913; 
that  the  proceedings  up  to  this  stage  were 
taken  without  notice  to  M.  N.  Whltaker  or 
T.  Pope  Shepard,  counsel  for  the  state  of 
South  Carojlna;  that  immediately  upon  the 
return  of  the  present  petltloaer  to  the  city 
of  Chattanooga  he  notified  counsel  for  the 
state  of  South  Carolina  of  the  above-men- 
tioned action;  that  he  was  advised  by  said 
counsel  that  It  was  his  duty  to  hold  Hebert 
under  the  Supreme  Court  decree  pronounced 
at  Kuoxvllle,  Irrespective  of  any  action  taken 
in  the  criminal  court  of  Davidson  county, 
but  upon  receiving  further  advice  upon  the 
ETubJect  he  deemed  it  his  duty  to  abide  by 
the  action  of  the  Judge  of  the  criminal  court, 
and  released  Hebert  upon  bond  ordered  by 
him;  that  on  January  27,  1913,  counsel  for 
the  state  of  South  Carolina,  M.  N.  Whlta- 
ker, obtained  permission  of  the  court  to  file 
petitioner's  original  petition,  bringing  this 
matter  before  the  court,  asking  for  writs  of 
certiorari  and  supersedeas  to  bring  before 
this  court  the  case  pending  before  the  Judge 
of  the  criminal  court  of  Davidson  county  as 
aforesaid;  that  he  Is  informed  by  M.  N. 
Whltaker,  counsel  for  the  aforesaid  state  of 
South  Carolina,  that  he.  the  said  Whltaker, 
had  an  agreement  with  Jesse  M.  Littleton, 
one  of  the  counsel  for  C  J.  Hebert,  the  day 
before  this  petition  was  filed,  that  the  habeas 
corpus  proceedlngB  pending  before  the  Judge 
of  the  criminal  court  of  Davidson  county 
should  be  continued  until  the  next  term  of 
that  court,  which  is  in  May,  1913;  that  this 
agreement  was  made  to  give  the  Supreme 
Court  time  to  act  upon  the  petition  before 
any  further  action  should  be  taken  by  tbe 
Judge  of  the  criminal  court 

It  is  further  alleged  that  petitioner  is  In- 
formed by  the  clerk  of  the  criminal  court  of 
Davidson  county  that  no  ^jter  had  been  filed 
or  left  witii  him  in  said  habeas  oorpos  case 
pudlng  before  Uiat  court,  save  and  ezc^ 
[>etltlonM''8  return  to  Ow  writ  of  habeas 
corpus,  but  that  petitioner  is  now  Informed 
that  by  agreement  between  U.  N.  Whltaker, 
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counsel  for  the  state  of  Soatli  OaioUna,  snd 
Jesse  M.  Littleton,  counsel  for  0.  J.  Hebert, 
made  on  the  day  of  filing  the  amended  pe- 
tition, which  ms  February  21,  IDIS,  the  orig- 
inal petition  acted  npon  by  the  Judge  of 
the  criminal  court  was  lost  or  mislaid,  and 
that  a  copy  of  the  same  waa  filed  on  the  said 
2lBt  day  of  February  with  the  said  <deri^ 
of  the  criminal  court,  with  the  agreement 
that  this  copy  should  be  filed  as  of  Decem- 
ber 17,  1012,  and  treated  as  an  original  pe- 
tltlon  filed  before  the  Judge  of  the  crlmlnid 
courts'  and  Hut  a  full  transcript  of  the  ree- 
ord  tarn  the  Supreme  Court  at  Knoxrllls  hr 
counsel  abore  mentioned  waa  on  the  said  Slst 
day  of  February  filed  wltti  the  clerk  of  the 
criminal  court  of  Davidson  coonty,  with  th* 
agreement  that  this  record  Should  be  looked 
to  for  all  purposes. 

It  Is  furUier  allied  that  on  the  —  ' 

day  of  NoTonber,  1912,  the  Supreme  Court 
of  TeainefiBee  passed  iq>on  the  present  case 
while  Bitting  at  KnozvlUe^  and  omnmltted 
the  said  G.  J.  Hebert  to  petltkmw,  Sam  A. 
Conner,  with  directions  that  petitioner  should 
deliver  the  said  HebOTt  to  the  authoridea  of 
South  Carolina  on  the  29th  day  of  Deconber, 
1912;  that  petitions  was  prevented  firom 
obeying  this  order  virtue  of  the  proceeds 
ings  above  mentlmied,  had  btfore  the  Judge 
of  the  criminal  court  of  Davidson  connly; 
that  in  the  proceedings  before  said  Judge 
there  Is  no  effort  to  modify,  annul,  correct, 
or  reform  the  decree  pronounced  by  this 
court  at  Enoxville  Just  motioned. 

It  is  farther  alleged  that,  after  the  decree 
or  Judgment  of  this  court  pronounced  at 
Knozvllle,  counsel  for  Hebert  made  diligent 
effort  to  Induce  Gov.  B.  W.  Hooper  to  cancel 
and  withdraw  the  warrant  Issued  by  him, 
and  that  this  was  refused;  that  after  the 
pronouncement  of  the  decree  or  Judgment  of 
this  court  at  Knozvllle,  M.  N.  Whltaker, 
counsel  for  the  state  of  South  Carolina, 
acknowledged  service  of  notice  by  counsel 
for  a  J.  Hebert  that  they  would  appear  be- 
fore Mr.  Justice  Lurton,  In  the  dty  of  Wash- 
ington, on  the  day  of  December,  1912, 

Just  before  the  expiration  of  the  30  days 
provided  in  this  court's  decree  or  Judgment 
at  Knoxville.  for  a  delivery  of  the  said  He- 
bert by  the  petitioner,  Conner,  to  the  author- 
ized agents  of  South  Carolina  under  said 
decree,  and  make  application  tor  writ  of  error, 
with  a  view  to  having  the  case  transferred  to 
the  Supreme  Court  of  the  United  States; 
that  counsel  for  the  state  of  South  Carolina 
advised  the  Attorney  General  of  that  state  of 
the  day  and  date  of  the  application  before 
Mr.  Justice  Lurton  for  writ  of  error,  and 
that  the  said  Attorney  General  proceeded  to 
Washington  to  be  present  at  the  hearing 
of  said  application,  but  that  as  a  matter  of 
fact  this  application  was  abandoned  by  W. 
B.  Miller,  counsel  for  Hebert  in  that  matter, 
who  had  gone  to  Washington  to  make  the 
application,  said  abandonment  being  pred- 


icated on  Information  from  Jesse  M.  Little- 
ton, another  one  of  the  counsel  fttr  HdJert, 
that  he  had  a  better  and  more  effectlTe  reme- 
dy than  the  application  for  writ  of  error  be- 
fin«  Mr.  Justice  Lurton  could  afford,  whldh 
rdief  was  the  proceeding  Inatltated  before 
tba  Judge  of  the  criminal  court  of  Davldsoii 
county  already  mentioned. 

The  prayer  of  the  petltl<ni  Is  that  write  of 
certiorari  and  supersedeas  issu^  to  tlie  &»A 
that  the  case  pending  before  the  Judge  of  the 
criminal  court  of  Davidson  xnunty  ^be 
broui^t  to  this  court,  and  that  the  Judge  of 
that  court  be  restrained  from  further  action 
therein;  also  that  an  instanttt'  capias  Is- 
sue for  C.  J.  Hebert,  with  directions  to  pe- 
titions, Conner,  to  taka  him  In  custody  free 
from  bond,  and  hold  him  to  be  delivered 
to  the  authorities  fxf  South  Carolina,  tret 
from  further  interference^  to  the  end  that 
petitioner  may  obey  the  command  of  «i<f 
court  pronounced  at  Knozvllle. 

The  petitioner  ezhlbita  a  copy  of  the  peti- 
tion filed  by  O.  J.  Hebert  before  the  Judge  of 
the  criminal  court  of  Davidson  county. 

This  petition  contains  in  substance  the 
following  allegations: 

That  Hebert  is  lU^Uy  restrained  of  his 
liberty  by  one  W.  H.  Coleman,  through  Sam 
A.  Conner,  as  his  agent  and  representative, 
who  has  arrested  Hebert  and  holds  htm  In 
custody  in  the  county  Jail  of  Hamilton  coun- 
ty; that  this  arrest,  "according  to  petition- 
er's beat  information,"  Is  by  virtue  of  an 
"allied  warrant"  issued  by  the  Governor 
of  Tennessee;  that  this  warrant  is  based 
upon  "an  alleged  requisition"  purporting  to 
have  been  Issued  by  the  Governor  of  South 
Carolina  to  the  Governor  of  Tennessee ;  that 
prior  to  the  issuance  of  this  warrant  a  pre- 
vious warrant  was  Issued,  "or  aUeged  to  have 
been  Issued,"  by  Gov.  Hooper,  "purporting  to 
have  been  Issued  npon  this  same  requisition 
and  these  same  papers" ;  that  upon  this  war- 
rant petitioner  was  arrested  by  one  A.  J. 
Ware,  as  agent  for  the  said  W.  H.  Coleman, 
and  upon  the  4th  day  of  October.  1911,  peti- 
tioner, Hebert,  presrated  to  Hon.  S.  D.  Mc- 
Reynolds,  Jndge  of  the  criminal  court  of 
Hamilton  county,  Tenn.,  a  petition  for  the 
writ  of  habeas  corpus,  to  which  said  W.  H. 
Coleman  and  his  agent,  A.  J.  Ware,  were 
made  defendanta ;  that  upon  this  petition  the 
writ  of  habeas  corpus  Issued,  and  after 
several  continuances  Jndge  McReynolds  dis- 
charged petitioner,  Hebert;  that  thereupon, 
on  or  about  the  23d  day  of  October,  1911,  pe- 
titioner was  again  arrested  by  the  said  W. 
H.  Coleman,  through  his  agent,  Sam  A.  Con- 
ner, and  thereafter  was  further  restrained 
of  bis  liberty  by  virtue  of  and  under  color  of 
the  warrant  last  issued  by  the  Governor, 
"purporting  to  have  been  issued  upon  the 
said  same  requisition,  and  said  same  alleged 
papers,"  and  that  be  is  now  illegally  restrain- 
ed of  his  liberty  tfj  and  under  color  of  this 
warrant;  ttiat  said  reatratait  la  Illegal  and  Id 
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violation  of  petitioner's  rights  as  guaranteed 
"by  aiUde  ,  section  ,  of  the  Con- 
stitution of  the  United  States,  and  laws 
passed  pursuant  thereto." 

The  petitioner  then  proceeds  to  state  seres 
grounds  of  objection  to  the  warrant,  In  sub- 
stance as  follows:  (1)  That  the  requisition 
was  functus  officio  when'  Oot.  Hooper  issued 
Us  warrant  thereon ;  (2)  that  the  warrant  of 
OoT.,  Hooper,  If  one  was  issued  by  him  at  all, 
was  dated  August  80,  1011,  whereas  It  was 
Jsmied,  it  at  all.  <Hi  Ocboba  14,  1011,  but  that 
no  such  warrant  was  In  fact  issued  Oot. 
Hotelier;  (S)  that  the  South  Garoltaia  Indict* 
ment  was  not  iiropwly  "proreo,  Terlfled,  and 
aathentlcated,"  and  aald  indictment  charged 
no  crime  un^  the  laws  of  South  Carolina ; 
<4)  ttiat  the  warrant  purporting  to  have  been 
Issued  by  Ck>T.  hooper  did  not  ran  In  the 
name  of  the  state  of  Tennessee;  (5>  that  the 
warrant  failed  to  state  that  there  was  any 
legal  erldence  beftwe  Oot.  Hooper  to  show 
tiiat  Hebert  was  a  fngitlTe  txtaa  South  Caro- 
lina, and  that  in  fact  he  was  not  a  fogltlre, 
and  was  not  in  South  Carolina  when  the 
crime  was  committed ;  (6)  that  the  prosecu- 
tion in  South  Carolina  was  not  instltated 
for  the  purpose  of  mfordng  the  criminal 
laws  of  that  state,  but  to  compel  Hebert  to 
pay  a  debt  claimed  against  him ;  (7)  because 
public  oidnlon  In  Soattk  Carolina  was  so  in- 
flamed against  Hebert  that  he  could  not  ob- 
tain a  fair  trial  in  that  state.  He  then  adds 
the  following: 

'*(8)  Petitioner  now  shows  to  the  court 
that  shortly  after  the  23d  day  of  October, 
1011.  he  filed  a  second  petition  for  the  writ  of 
habeas  corpus  before  the  said  S.  D.  McRey- 
nolds,  Judge  of  the  criminal  court  of  Hamil- 
ton county,  Tena,  substantially  making  the 
above  allegatlona  A  copy  of  said  second 
petition  Is  hereto  attached,  marked  'E:zhlblt 
I.*  Upon  said  second  petition  a  writ  of  ha- 
beas corpus  was  issued,  and  petitioner  per- 
mitted to  give  bond  for  his  appearance  at  the 
hearing  In  the  sum  of  |1,000.  The  bearing 
on  said  second  petition  was  continued  from 
time  to  time,  and  finally  the  Issnes  therein 
made,  as  above  set  out,  were  resolved  against 
your  petitioner.  Whereupon  he  appealed  to 
the  Court  of  Civil  Appeals  of  the  state  of  Ten- 
nessee, which  said  court  sustained  the  ac- 
tion of  said  Hon.  S.  IX  McReynolds,  from 
which  said  (ourt,  by  certiorari  and  superse- 
deas, he  carried  the  case  to  the  Supreme 
Court  of  the  state  of  Tennessee,  which  said 
court  affirmed  the  decree  of  said  Court  of 
Civil  Appeals,  and  remanded  petitioner  to 
the  custody  of  said  Sam  A.  Conner,  as  said 
agent  of  W.  H.  Coleman,  under  and  by  vir- 
tue of  the  warrant  hereto  attached.  Said 
Sam  A.  Conner,  as  Agent  for  said  W.  H. 
Coleman,  under  and  by  virtue  of  the  warrant 
hereto  attached.  Is  now  illegally  restraining 
petitioner  of  his  liberty. 

"(0)  Fetiti<mer  shows  to  the  court  that  In 
said  former  proceedings  the  original  requlsl- 


tl(m  of  the  Oovemor  of  South  Carolina  apon 
the  Governor  of  Tennessee,  and  the  original 
warrant  allied  to  have  beea  Issned  by  the 
Oovemor  of  Tennessee  upon  Mid  alleged  nqt* 
ulsition,  and  the  alleged  accompanying  pa> 
pers,  were  by  the  state  of  Tramesse^  or  by 
counsel  for  said  W.  H.  Coleman,  or  bis  agent, 
Sam  A.  Conner,  in  some  way  lost  or  mls< 
placed,  whereby  petitioner  was  dqnlTed  of 
an  ^opportunity  of  injecting  tlie  same,  or 
making  the  other  defenses  in  said  proceed- 
ings ban  and  now  set  out  Petitioner  Aows 
your  honor  that  since  said  fimner  habeas 
COTpns  proceedings,  and  only  wltAIn  the  last 
few  days,  petitioner  has  been  reliably  Inform- 
ed of  certain  additlimal  facts  which  -woe  oot 
at  issue  In  said  former  proceedings  or  ad- 
judicated therein.  These  facts  have  oaily 
crane  to  the  knowledge  of  yonr  petitions 
since  said  former  proceedings  and  witUn 
the  laMt  few  days.  Petitioner  la  advised, 
b^Ueves^  and  accordingly  diargea  that  the 
[vlnc^le  of  rea  adjudicate  has  no  an>licar 
tion  to  habeas  corpiu  proceedings;  and  re- 
newing said  forges  herein  above  set  out,  in 
addition  thereto,  upon  information  and  be- 
lief, petitioner  cbarges: 

**(10)  That  the  attached  warrant,  under 
which  he  is  now  being  restrained  of  bis  llba>- 
ty.  purporting  to  have  been  Issned  1^  Ben  W. 
Hoopw,  Chief  BncutiT^  and  Oovemor  of 
the  state  of  Tennessee,  was  not,  in  fact,  Is- 
sned by  said  Chief  EzecutlTe  and  Oovonor 
of  the  state  <Hr  Tennessee,  or  any  one  having 
authority  to  iasoe  the  aame^  and  la  Invalid 
and  void. 

"(11)  Said  allied  warrant,  as  petitions  is 
Informed,  and  believes,  was  not,  in  fact,  au- 
thenticated by  the  Oovemor  or  Chief  Exec- 
utive of  the  state  of  Tennessee,  Ben  W. 
Hooper,  or  any  one  having  authority  to  au- 
thenticate It,  and  Is  invalid  and  void. 

"(12)  He  farther  charges,  upon  Information 
and  belief,  that  no  Indictment,  or  copy  of 
any  indictment,  or  any  paper  purporting  to 
be  any  copy  of  any  indictment,  accompan- 
ied the  requisition  by  the  Govmior  of 
South  Carolina  to  the  Oovemor  of  the  state 
of  Toinessee  in  this  case;  but  the  paper 
now  on  file,  purporting  to  be  a  copy  of  an 
Indictment,  and  purporting  to  have  accom* 
panied  said  requisition,  did  not  In  fact  ac- 
company the  requisition,  and  was  not  In  fact 
authenticated  by  the  signature  of  the  Gover- 
nor of  South  Carolina  to  said  requisition, 
but,  tm  the  contrary,  after  said  alleged  req- 
uisition had  been  rec^ved  by  the  Oovemor 
of  Toineesee  and  said  first  warrant  had  been 
issued  thereon  and  quashed,  was  later  sent 
over.  That  although  the  warrant  alleged  to 
have  been  Issued  in  this  case  Is  predicated 
upon  a  requisition  accompanied  with  an  In- 
dictm^t,  no  indictment  actually  accompa- 
nied said  requisition,  nor  did  any  paper  pur- 
porting to  be  an  indictment  accompany  the 
requisition,  nor  did  any  soffldent  affidavit 
ov  wazxant  aooompany  tfee  lanie      la  re* 
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Qulred  by  law.  Nor  did  said  reaiilsltlon  au- 
thenticate any  sncb  Indictment  oi  warrant, 
nor  Is  said  alleged  Indictment  antboitlcated 
as  reqoired  by  law. 

"{13)  Said  paper  parportlng  to  have  ac- 
companied said  regnisition  and  purporting  to 
be  an  indictment  is  not  in  fact  an  indictment, 
as  petitioner  Is  advised  and  believes,  which 
said  fact  is  apparent  from  an  Inspection  of 
said  paper  alleged  to  have  accompanied  said 
requisition. 

"(14)  The  alleged  law  of  the  state  of  Sonth 
Carolina  upon  which  said  allied  indictment 
Is  predicated  is  void,  because  it  conflicts  with 
the  Oonstltatlon  of  the  state  of  South  Caro- 
lina. 

"(18)  The  alleged  indictment,  alleged  to 
hare  accompanied  said  requisition,  ae  peti- 
tioner is  informed,  believes,  and  charges,  was 
not  authratlcated  by  the  Governor  of  the 
state  of  South  Carolina  as  required  by  law ; 
nor  was  it  otherwise  properly  authenticated. 

"(16)  Said  extradition  proceedings  were 
not  instituted  In  good  faith,  but  upon  a  mere 
pretense,  and  to  subserve  the  malice  of  pri- 
vate individuals  in  the  state  of  Sonth  (Caro- 
lina. The  good  £alth  of  Gov.  Cole  Blease,  of 
South .  Carolina,  is  not  attacked  herein,  but 
malice  Is  direcOy  attributed  to  the  private 
Indivldoals  who  procured  the  Issuance  of  the 
sama" 

It  Is  alleged  In  the  sneoeedlng  paragraphs 
that  the  anestlons  motioned  In  paragraphs 
10  to  16,  Inclusive,  were  not  at  Issue  or  raised 
tn  the  former  habeas  corpus  proceedings*  and 
are  for  the  first  time  raised  In  ttiis  cause; 
that  an  InspecUon  of  ibe  former  i>etltIon  and 
of  the  transcript  of  the  former  record  will 
show  that  some  of  the  allegations  made  In 
this  petition,  partlcnlarly  the  allegation  that 
said  warrant  was  not  in  fact  Issued  by  the 
Governor  of  Tennessee,  were  In  said  former 
petition,  and  that  in  said  petition  the  'point 
contained  In  the  latter  allegation  was  i^par- 
ently  conceded,  but  that  the  real  facts  were 
unknown  to  the  petitioner  at  the  time ;  that 
said  questions  were  not  made  or  at  issue  In 
the  former  proceedings,  and  are  made  her^ 
for  the  first  time ;  that  petitioner  could  not,, 
in  the  exercise  of  the  utmost  diligence,  have 
ascertained  the  facts  referred  to  at  said  time ; 
"that  the  Illegality  of  your  petitioner's  said 
restraint  has  not  already  been  adjudged  upon 
a  former  proceeding  of  the  same  character 
to  the  best  of  petitioner's  knowledge,  informa- 
tion, and  belief ;"  that,  except  "for  the  previ- 
ous applications  herein  above  set  out,  this 
is  the  first  application  for  writ  of  habeas 
corpus  made  or  granted  in  this  cause,  and 
is  the  first  application  for  writ  of  habeas 
corpus  presenting  and  raising  the  questions 
and  acts  ber^n  alleged  to  have  come  to  the 
knowledge  of  petitioner  since  said  former 
petitions  were  filed  and  writs  granted." 

Notwithstanding  the  formal  allegations  in 
the  petition  Just  referred  to,  to  the  effect 
that  the  matters  now  presented  have  not  pre- 
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viously  been  presented  to  the  court,  or  passed 
on  by  it,  it  is  perfectly  apparent  that  noth- 
ing new  of  any  significance  whatever  is  con- 
tained In  this  new  petition.  It  is  conceded 
in  paragraph  8  that  the  specifications  which 
we  have  numbered  1  to  7,  inclusive,  appeared 
in  substance  In  the  former  petition  for  ha- 
beas con>us  upon  the  matter  of  which  we 
rendered  Judgment  at  KnoxvlUe. 

No.  1  made  the  point  that  the  Governor's 
warrant  was  invalid,  because  the  requisition 
was  at  the  time  functus  officio ;  No.  10,  that 
it  was  Invalid  because  not  Issued  by  the  Gov- 
ernor at  all,  or  by  any  one  having  authority 
to  bind  lilm,  which  was  the  same  In  effect 
as  No.  2;  No.  11,  that  It  was  invalid  be- 
cause it  was  not  authenticated  by  the  Gov- 
ernor, or  any  one  having  aathorlty  to  Und 
him,  which  was  also  in  substance  the  same 
as  No.  2.  We  pass  Nos.  9  and  12  for  the 
moment.  No.'  13  makes  the  point  that  the 
indictment  was  not  good,  as  shown  in- 
spectlon  of  its  face.  TUs  was  necessarily 
involved  in  the  former  case^  as  the  petition 
in  that  case  e^bited  a  copy  of  the  indict- 
ment No.  14  necessarily  fell  within  that 
part  of  No.  8  wUch  made  the  point  that  the 
indictment  charged  no  crime  under  the  laws 
of  South  Carolina;  No.  14  giving  only  a 
special  reason  for  the  charge^  Na  15  is  In- 
cluded within  Na  8,  that  part  of  No.  8  whicb 
alleges  that  the  Ind^tment  was  not  prc^erly 
"inroven  and  verified  and  authenticated."  Na 
16  is  substantially  the  same  as  Na  6  of  tbe 
former  petition. 

The  only  matter  alleged  in  the  present  pe- 
tition, which  cannot  on  first  glance  be  fbund 
in  substance  in  the  former  one,  is  found  in 
Nos.  9  and  12,  to  the  eSect  that,  since  the 
final  decision  of  the  case  on  the  foftner  peti- 
tion, the  petitioner  has  discovered  that  "no 
Indictment  or  copy  of  an  Indictment,  or  any 
paper  purporting  to  be  a  copy  of  an  indict- 
ment accompanied  the  requisition  by  the 
Governor  of  South  GbroUna  to  the  Gtovemor 
of  the  state  of  Tennessee  in  this  case;  but 
the  paper  now  on  file,  purporting  to  be  a 
copy  of  an  Indictment,  and  purporting  to 
have  accompanied  said  requisition,  did  not 
In  fact  accompany  the  requisition,  and  was 
not  in  fact  autheuticated  by  the  signature  of 
the  Governor  of  South  Carolina  to  said  requi- 
sition, but^  on  the  contrary,  after  said  alleged 
requisition  had  been  received  by  the  Gov- 
ernor of  Tennessee,  and  said  first  warrant 
bad  been  issued  thereon  and  quashed,  was 
later  sent  over;  that  although  the  warrant 
alleged  to  have  been  issued  In  the  case  is 
predicated  upon  a  requisition  accompanied 
with  an  indictment,  no  Indictment  actually 
accompanied  said  requisition,  nor  did  any 
paper  purporting  to  be  an  Indictment  accom- 
pany the  requisition."  It  Is  alleged  that  he 
could  not  have  discovered  these  facts  by  the 
utmost  diligence;  that  because  the  original 
requisition  and  papers  accompanying  It  were 
lost  before  he  had  an  opportunity  of  Inspect- 
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Ing  them  on  tbe  former  trial  he  was  pat  at 
a  disadvantage  in  respect  thereot  It  is  per- 
ceived that  everything  is  stated  upon  in- 
formation and  belief,  except  tbe  loss  of  the 
papers  referred  to.  and  petitioner  does  not 
disclose  to  the  court  the  source  of  his  In- 
formation on  the  point  referred  to,  or  upon 
any  of  the  points— in  short,  does  not  make 
a  frank  disclosure,  so  that  we  can  be  as- 
sured of  his  good  faith.  To  this  we  must 
add,  what  appears  to  be  conclusive,  tlie  fol- 
lowing agreement  entered  into  by  him  in 
the  former  case: 

"It  is  agreed  that  the  copy  of  the  requisi- 
tion of  the  Governor  of  South  Oarolina  to 
the  Governor  of  Tennessee,  filed  as  exhiUt 
to  the  petition  of  relator  in  this  case,  is  a 
true  copy  of  said  requlsitton,  and  that  it  Is 
the  only  reqnlsltloD  ever  presented  to  Oov. 
Hooper  in  this  case. 

"It  is  fnrtlier  agreed  that  Che  ooi^  of  tbe 
indietment  filed  as  exhibit  to  said  petition 
is  a  tme  eojfj  of  the  indictment  which  ac- 
companied the  requisition  of  the  Governor  of 
Soath  Carolina  above  referred  to." 

In  abort,  as  previously  stated,  there  is 
nothing  new  in  the  present  petition,  only  a 
variation  of  the  former  allegations.  They 
are  the  same  In  substance. 

We  shall  now  consider  tbe  powws  of  this 
court  with  respect  to  Interferakoes  with  its 
final  Judgments  and  decrees. 

[1]  The  power,  to  enforce  its  final  juig- 
ments  is  inherent  in  all  courts,  since  with- 
out this  power  the  courts  themselves  would 
be  unable  to  effect  the  ends  for  which  they 
were  designed.  This  power  not  only  inheres 
in  all  courts  as  a  constituent  part,  but  in 
tills  stote  is  recognized  and  guaranteed  by 
statute.  Shan.  CJode,  i  6911,  subsecs.  8,  4, 
and  6.  This  section  reads:  "Every  court 
has  power  *  *  *  (3)  to  compel  obedi- 
ence to  Its  Judgments,  orders,  and  process, 
and  to  tbe  orders  of  a  judge  out  of  court, 
In  an  action  or  proceeding  therein;  (4)  to 
control  in  furtherance  of  justice,  the  con- 
duct of  Its  officers,  and  all  other  persons 
connected  with  a  Judicial  proceeding  before 
it,  in  every  matter  appertaining  thereto; 
*  *  *  (6)  to  control  Its  process  and  or- 
ders." One  Instrument  pointed  out  is  (sec- 
tion 6912):  "For  the  effectual  exerdse  of  its 
powers,  every  court  Is  vested  with  power 
to  punish  for  contempt,  as  proviaed  for  in 
this  Code."  In  addition  it  is  provided  In  re- 
spect of  the  Supreme  Court  (section  6336): 
"Tbe  court  may  issue  all  writs  and  process 
necessary  for  the  exercise  and  enforcement 
of  its  Jurisdiction."  It  has  been  held  that 
the  court  has  power  to  compel  the  levy  of 
a  tax  by  a  county  or  city  to  pay  its  final 
Judgment  (Newman  v.  Justices  of  Scott  Coun- 
ty, 1  Heisk.  787;  State  v.  Memphis,  2  Shan. 
Cas.  185);  that  for  the  same  purpose  it  may 
call  before  It  a  garnishee  and  examine  him 
(Wlyler,  Ackerland  4b  Co.  v.  Blevlns,  113 
Tenn.  628,  82  8.  W.  829) ;  that  upon  an  ap- 
pllcatloa  tot  an  alias  execution  on  one  of 


its  final  Judgments,  folly  receipted  oa  ttw 
execution  dock^  it  may,  aftw  first  glTing 
noUce,  Institute  an  inquiry  as  to  Qie  £act 
of  payment  (WUbum  v.  McCoUom.  7  Hetsfc. 
267,  271);  that  it  may  entertain  a  motloo 
against  an  ex-sheriff  for  failure  to  return 
an  execution  on  its  final  Judgment,  as  a 
means  of  enforcing  the  Judgment  (Motions  v. 
A.  P.  Onrry,  Ex-SherliT.  12  Helsk.  51);  also 
that  It  may  issue  a  writ  of  restltutton  to 
restore  land  in  litigation  to  a  party  from 
whom  It  was  taken  by  otier  at  tiw  trial 
court  poidlng  an  appeal  to  this  court  (Oa- 
mtbers  and  Buchanan  v.  Garuthers,  2  Lea, 
71);  and  generally  that  the  court  has  tbe 
power  to  aid,  and  will  aid,  Its  appellate  pow- 
er by  any  writ  which  will  effect  the  pur- 
pose (King  V.  Hampton,  3  Hayw.  GO).  Hie 
power  to  enforce  its  Judgmento  Includee  tbe 
power  to  protect  them  against  Int^erenoe; 
and  the.  Code  section  quoted  autborlies  it 
to  use  any  process  that  will  secure  that  pro- 
tection and  enforcoaent,  whether  it  be  pro- 
ceedings in  contempt,  Injunction,  tbe  writ 
of  prohibition,  mandamus,  certiorari,  and  su- 
persedeas, or  any  other  writ  needed  for  tbe 
exercise  of  Ite  power,  either  among  those 
known,  or  any  that  the  court  may  devise 
which  may  be  needed  to  protect  Ite  Judg- 
ments  from  interference,  and  to  secure  their 
enforcemwt  Sucb  is  the  meaning  of  sec- 
tion 6336.  It  was  Intoided  that,  in  tbe  per- 
formance of  the  duties  ai^rtalning  to  it 
as  tbe  head  of  the  Judicial  system  of  tbe 
state,  the  court  should  be  snprane  In  fact  as 
well  as  in  name. 

[2]  Tbe  arrangement  into  three  grand  di- 
visions, by  the  Coustltntlon  and  statutes, 
makes  it  necessary  that  the  court  shall  hold 
Borate  sessions  at  Knoxville,  Nashville, 
and  Jackson;  that  the  cases  brought  within 
these  respective  divisions,  and  docketed 
therein,  shall  be  tried  and  detwmined  in 
those  places  fixed  by  law  for  holding  tbe 
terms  of  tbe  court;  that  Judgmente  shall  be 
entered  on  tbe  minutes  of  tbe  terms  tbore 
held;  and  that  process,  such  as  execatioDS, 
for  example,  shall  run  In  accordance  there- 
with and  be  issued  and  signed  by  tike  def  ks 
of  this  court  in  charge  at  such  places.  But 
this  does  not  mean  that  tbe  x»nrt,  when 
sitting  in  one  grand  division,  is  without  pow- 
er to  protect  from  interference  ite  process 
Issued  in  another  division.  The  court  is  one 
and  Indivisible.  It  is  tbe  court  of  the  whole 
state,  and  has  power  aa  such  throughout  the 
state,  and  in  every  county  and  elvU  dis- 
trict thereof.  Wherever  It  may  be  sitting,  it 
will,  under  the  broad  powers  given  it  by 
law.  Issue  Its  write  into  any  county  In  the 
stete  where  It  may  be  necessary  to  protect 
ite  process,  mesne  or  final,  from  interrup- 
tion, or  to  remove  obstructions  thrown  In 
the  way  of  ite  execution.  If  the  court  had 
not  this  pow^,  or,  having  it,  failed  to  ex- 
ercise it,  it  might  easily  happen  that  during 
the  Interval  between  tbe  adjournmoit  of  the 
term  at  KnoxvlU^  wunully,  tbe  last  we^  la 
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NoTonber,  and  its  recoDTentlon  in  Septem- 
ber of  the  following  year,  irreparable  dam- 
age migtat  be  done  to  the  rights  adjudged 
during  the  preceding  terms,  through  obatmc- 
tiona  offered  to  the  enforcement  ct  Ita  Judg- 
ments. The  same  would  be  true,  of  course, 
a«  to  NashTille  and  Jacbaon  during  the  Taca- 
tions  of  this  court  at  these  places.  The  dl- 
Tlslonal  arrangemoit  does  not  limit  or  re- 
strict the  pervading  powers  of  the  court 
further  than  is  absolately  neeenary  to  pre- 
serve the  integrity  of  the  separate  terms  at 
the  three  places  named.  This  integrity  is 
not  Impaired  by  any  act  which  the  court 
when  sitting  elsewhere  may' do  in  further- 
ance of  its  decrees  at  either  of  the  other 
places.  The  Judgments  and  decrees  of  the 
court  entered  at  either  of  the  places  named 
will  act  ex  propriore  vlgore,  if  unimpeded 
by  outside  interference.  It  la  the  preven- 
tion of  such  Interference  that  the  court, 
when  sitting  at  other  places,  wlU  afford. 

[t]  These  powers  of  the  court  are  exercis- 
ed only  in  aid  of  its  appellate  powers.  The 
powers  of  the  court  are  declared  In  the  Con- 
stitution to  be  appellate  only,  with  the  ex- 
ception and  addition  that  *it  may  possess 
such  other  Jorisdlctlon  as  is  now  conferred 
by  law  on  the  present  Supreme  Oourt" 
Const  art.  6,  I  2.  The  same  provision  is 
found  in  the  Constitution  of  1834  This  has 
been  construed  to  mean  power  "to  adopt 
such  proceedings,  Issue  .such  process,  and 
try  such  facts  as  might  become  necessary  to 
carry  out  and  perfect  its  own  judgments, 
and  decrees,  in  cases  before  it  appeal 
or  writ  of  OTor."  State  t.  Elmore,  6  Cold. 
528;  Miller  v.  Conlee,  5  Sneed,  432;  State 
V.  Bank,  S  Sneed.  S73;  Ward  t.  Thomas,  2 
Cold.  565;  Aldrtch  v.  Plekard,  12  Lea,  657, 
658;  State  t.  Gannaway,  16  Lea,  124,  128: 
RaUroad  t.  Byrne,  119  Tenn.  278.  320.  104 
S.  W.  460.  This  construction  la  too  narrow, 
or  at  least  is  capable  of  being  understood 
In  too  narrow  a  sense,  by  reason  at  the  last 
dause— "In  eases  before  it  by  appeal  or  writ 
ot  error."  The  power  exists  in  every  case 
that  reaches  the  court  through  the  exercise 
of  its  appellate  power,  as,  for  example,  by 
the  writ  of  certiorari  (Staples  Brown,  113 
Tenn.  80  S.  W.  254;  Tennessee  Central 
B.  R  Go.  V.  Campbell.  109  Tenn.  640,  75  8. 
W.  1012).  u  well  as  by  writ  of  em»  or  ap> 
pealf  or  aiq^eal  In  the  nature  ot  a  writ  of 
errm;  also  to  {ffoceedlngs  originating  In  the 
court  In  aid  and  enforcement  of  its  appel- 
late power  at  every  stage,  from  their  Incep- 
tion in  any  given  controversy  to  their  com- 
pletion In  the  full  execution  of  its  final  judg- 
Vienta  and  deeress. 

[4]  As  just  Indicated,  the  aK>ellate  power 
of  the  court  rauy  be  exerdsed,  in  a  proper 
case,  ttanmgh  the  writ  of  certionrL  Usu- 
ally, In  modem  tlmea,  this  writ  has  been 
used  only  after  final  Jndguient  In  an  Inferior 
court  But  this  Is  not  the  only  use.  Orig- 
inally tt'  mu  more  oomnumly  used  to  bring 
the  eanee  into  the  superior  court  before  such 
final  disposition  in  the  lower  onirt  This 


is  distinctJy  held  In  three  ct  our  early  au- 
thorities. Beck  V.  Enabb.  1  Tenn.  p.  Overt) 
56;  May  v.  Campbell.  1  l&m.  (1  Overt)  61. 
63;  Eendrick  v.  State,  Cooke,  474.  It  is  dear- 
ly recognized  and  provided  for  by  our  Code 
In  secUon  3123  (Shan.  4853):  "The  writ  of 
certiorari  may  t>e  granted  whenever  author- 
ised by  law,  and  also  In  all  cases  where  an 
inferior  trU>unal.  board,  or  officer  exercis- 
ing Judicial  functions  has  exceeded  the  ju- 
risdiction conferred,  or  U  acting  ineg<My, 
when  In  the  judgment  of  the  court  there  is 
no  other  plain,  speedy,  or  adequate  remedy." 
The  language  which  we  have  Italicized  indi- 
cates that  the  offending  court  or  officer  may 
be  derived  of  the  case  and  restrained  from 
farther  action  In  respect  thereof,  before  final 
dedsion;  that  Is,  when  he  "i*  acting  Wegally." 

The  case  of  Tennessee  QeatnX  iR..  B.  Oo. 
V.  Camt^bdl,  supra,  is  not  as  insisted  ^ 
counsel,  In  conflict  with  what  we  have  Just 
said.  That  case  was  correctly  dedded  on 
its  facts.  The  court  however.  In  that  case 
did  not  have  before  it  any  facts  sbnllar  to 
those  now  before  us,  and  nothing  said  in 
that  case  in  any  wise  contravenes  what  la 
said  here.  As  we  have  said  already,  the 
court  will  not  usually  by  certloEari  interfere 
with  a  lower  court's  dealing  with  a  case,  un- 
til final  Judgment  but  it  has  the  power  in  a 
proper  case,  and  where  necessary  to  effect  the 
ends  of  Justice  will  nae  that  power. 

We  shall  now  api^y  these  prlncfttlea  to  the 
case  before  us. 

[I]  The  action  of  the  judge  of  the  crim- 
inal court  of  Davidson  county,  in  taking 
Hebert  from  the  custody  of  the  sheriff  of 
Hamilton  county  and  admitting  him  to  ball, 
thereby  preventing  his  surrender  to  the  ag^t 
of  the  state  of  South  Carolina  pursuant  to 
the  judgment  of  thla  oourt  In  the  former 
case,  and  In  assuming  to  pass  upon  the  ques- 
tion as  to  whether  he  was  lawfully  hdd  un- 
der that  jndgmoit,  was  an  Interference  with 
Oie  final  Judgment  of  the  court  ftnd  further 
progress  In  such  action  must  be  restrained, 
uiriess  it  be  made  to  appear  that  auch  Jndg* 
mat  has  been  abrogated,  ot  has  wsent  Its 
force,  or  that  a  new  right  has  arisen  as  set 
forth  infra.  It  has  beea  Infwatlally  held, 
and,  we  think,  correctly,  that  when  a  lolatm- 
er  was  orlglnaUy  placed  in  oonfinonent^  In 
the  state  penitentiary,  under  the  Judgment 
of  a  court  and  was  still  hdd  there  after 
bis  term  had  oplred  In  due  course  «r  by 
good  time  earned,  under  tike  statute  upar^ 
taimng  to  that  subject,  he  might  be  released 
on  habeas  corpus.  State  oc  id.  v.  UcOleltan, 
87  Tenn.  68,  8  S.  W.  233;  Tanvabry  t.  Sta- 
ton,  88  Tenn.  834,  12  S.  W.  786.  Alao  when 
the  Judgmmt  under  which  the  petlthma  was 
held  in  confinement  was  void.  ICd^endm  v. 
State,  92  Tenn.  520.  624.  22  B.  W.  200,  21  H 
R,  A.  788;  State  v.  Taxing  DletricC  of  Shel- 
by County,  16  Lea,  240;  State  v.  M.  a  Gal- 
loway, 6  Cold,  loa  dt  886,  887.  88  Am.  Dec: 
404.  We  know  of  no  case  In  tbls-state  whlcb 
Justifies  under  any  other  drcomstanoas  the 
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suing  out  a  habeas  corpus  after  final  jndg- 
ment  and  commitment  tbereunder,  nor  any 
principle  Justliylng  such  a  course,  save  as 
below  indicated.  Indeed,  It  is  said  in  State 
Ttixlng  District  of  Sb^by  Co.,  snpra: 
"When  the  restraint  from  wtiich  relief  is 
sought  by  a  writ  of  habeas  corpus  proceeds 
from  a  judgment  erroneous,  but  not  viAd,  the 
writ  wlU  not  He.  Nor,  under  it,  can  a  party 
Impeach  a  judgment  as  contrary  to  the  facts. 
And,  in  general,  this  is  not  the  remedy 
where  the  imprisonment  Is  on  judicial  pro- 
cess. But  when  the  sentence  Is  void,  not 
merely  roidable  or  the  term  ot  Imprison- 
ment has  expired,  relief  may  be  bad  by  the 
writ  1  Bish.  Grim.  Proc.  {  1410.  Inferior 
Judicial  officers,  says  Mr.  Cooley,  sometimes 
use  the  writ  as  If  it  were  a  writ  of  error, 
under  which  they  might  correct  the  errors 
and  irregularities  of  other  tribunals.  'And 
Budi  employment  of  it  is  an  abuse.'  Const 
Um.  (4th  Ed.)  430.  These  are  elementary 
principles,  and  the  Code  consequently  directs 
that  the  par^  detained  shall  be  remanded 
to  custody  in  every  case  In  which  the  de- 
tention la  authorized  by  law,*  and  the  time 
for  detention  has  not  eziAred,  Code,  {  8761.*^ 
16  Lea,  249,  250.  This  is  In  accordance  with 
the  great  weight  of  authority  elsewhere.  21 
Gyc  pp.  204,  296,  207.  and  page  326,  !  4. 

Now  In  the  case  before  the  court  it  is  per- 
ceived the  petition  In  the  habeas  corpus  pro- 
ceeding before  the  Judge  of  the  criminal 
court  of  Davidson  county  does  not  charge 
any  want  of  Jurisdiction  on  the  part  of  this 
court,  or  that  the  period  of  confinement  has 
ended,  or  any  other  really  new  matter.  At 
most  the  petitioner  therein  seeks  a  new 
trial  of  tlie  case  by  the  use  of  the  writ  of 
habeas  corpus  on  the  ground  of  alleged  new- 
ly discovered  facts.  We  have  seen  that  the 
alleged  new  grounds  charged  are  but  varia- 
tions of  those  already  passed  on  by  this 
court  at  Knoxvllle,  and  in  substance  the 
same:  the  new  circumstances  being  intro- 
duced for  the  purpose  of  strengthening  peti- 
tioner's case  on  the  old  points. 

We  are  not  to  be  understood  as  holding 
that  the  principles  governing  the  defense 
of  res  adjudicata  apply  In  all  their  strict- 
ness to  habeas  corpus  cases.  It  may  well 
hai^ten  tliat  after  a  decision  of  this  court  In 
such  a  case,  new  facts  vitally  material  in 
their  nature  will  devdop,  which  were  not 
known  to  the  petitioner  when  be  made  bis 
application,  and  could  not  have  been  discov- 
ered by  the  exercise  of  reasonable  diligence : 
or  tacts  may  oome  Into  existence^  after  the 
final  judgment  on  appeal,  which  would  have 
deterred  this  court  from  dtemisslng  tbe  peti- 
tion if  they  had  been  known  and  had  been 
ivesented  to  the  court  In  such  a  case  the 
proper  innctlce  Is  to  present  a  sworn  petition 
to  this  court,  stating  the  new  matter  and 
asUng  leave  to  Institute  the  supplementary 
proceeding  beton  a  lower  court  or  one  of 
the  Judges  Oiereot. .  If  this  court  be  not  in 
session^  M  the  case  be  to*  urgent  that  there 


Is  not  clearly  sufficient  time,  or  anlple  time, 
to  make  such  applicatiou,  then  the  supple- 
mentary proceedings  may  be  Instituted  l>e- 
fore  the  nearest  Judges  as  provided  by  stat- 
ute, setting  forth  fully  the  former  proceed- 
ing, and,  if  practicable,  accompanying  the 
petition  with  a  full  record  of  the  former 
proceedings ;  but  If,  because  of  the  urgency 
of  the  case,  not  practicable  at  the  time  of 
suing  out  su(9i  subsequent  petition,  such  rec- 
ord should  be  furnished  by  the  petitioner  be- 
fore the  hearing  of  such  case.  But  such  pro- 
ceedings, so  begun  after  final  Judgment  of 
thia  court  without  leave  of  this  court.  In 
the  kind  of  case  referred  to,  will  be  subject 
to  arrest  by  certiorari  and  supersedeas,  or 
other  appropriate  proceedings  in  this  court, 
as  in  the  present  case,  to  the  end  that  the 
final  Judgments  of  this  court  may  be  pro- 
tected and  enforced.  However,  if,  when  tbe 
new  petition  Is  brought  into  this  court 
on  such  writ.  Or  otherwise,  we  can  see.  on 
examining  its  allegations  and  comparing 
them  with  the  allegations  of  the  former 
iwtltion,  and  the  evidence  introduced  there- 
under, that  new  facts  are  stated,  or  a  sew 
fact  to  such  subsequent  i)etition,  which 
would  have  changed  the  result  of  the  case 
if  it  had  been  known  to  this  court  and  had 
been  proven,  we  will,  under  the  discretion- 
ary power  which  the  law  gives  us,  either 
refuse  to  grant  the  writ  of  certiorari,  or,  hav- 
ing granted  It,  will  on  motion  of  the  peti- 
tioner for  habeas  corpus  discharge  It,  and 
permit  the  supplementary  petition  to  pro- 
ceed before  the  lower  court;  otherwise,  this 
court  will,  as  In  the  present  case,  snpowde 
and  quash  such  supplementary  proceeding. 
Any  other  practice  would  result  in  an  end- 
less chain  of  habeas  corpus  proceedings  In- 
stituted by  an  unsuccessful  petitioner,  and 
tbe  administration  of  the  law  In  this  class 
of  cases  would  be  wholly  paralyzed.  Under 
the  practice  we  have  Just  laid  down,  while 
the  Judgments  of  the  court  will  be  guarded 
against  frivolous  assaults,  and  will  proceed 
to  their  ordetly  enforcement  In  due  course 
of  law,  still  no  man  who  has  just  ground  foe 
relief  against  unlawful  restraint  of  his  lib- 
erty will  remain  in  bonds  unsuccored.  The 
law,  wMle  aifordng  its  Judgments  with  a 
strong  hand,  will  see  to  It  that  no  man  suf- 
fers unjustly  therefrom. 

It  thus  appears,  from  the  face  of  the  petl- 
tl<m  filed  before  the  judge  of  (he  criminal 
court  of  Davidson  county,  as  tliat  petition 
Is  uhiblted  with  the  petition  of  tbe  sheriff 
of*  Hamilton  coun^  hei^,  and  a  copy  of 
the  record  of  the  former  case,  exfaiMted  with 
both  petitlona,  that  the  said  judge  Mted  11- 
legally  in  granting  the  writ,  and  is  actlug 
illegally  In  keeping  up  and  conUnufaig 
In  force  such  pfoceedlnga.  We  hare^  there- 
fore, awarded  a  writ  of  oertiinrarl  to  brfng 
that  cause  into  this  court,  to  tlie  end  thiat  It 
may  be  quashed,  and  tliat  a  snpersedeaa  Is- 
sue to  restrain  any  farOm  at  cfther  meOaa 
On  his  part.  j  .Ei   .    .  ■ 
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[13  Fnrthennere,  we  direct  that  a  capias 
issue  to  the  sheriff  of  Hamilton  eounty  for 
the  arrest  of  said  O.  J.  Bebert,  and  hie  re- 
turn to  the  custody  from  which  he  was 
wrongtuUy  taken,  to  be  dealt  with  In  ac- 
cordance with  the  Judgment  of  this  court  In 
this  case  at  our  last  term  at  KnoxTlll& 
State  ex  rel.  t.  Endsly,  122  T^n.  647.  126  S. 
W.  103,  135  Am.  St  Rep.  886;  Spencer  v. 
State,  125  Tenn.  64,  79,  14:0  S.  W.  597,  38  L. 
R.  A  (N.  S.)  680. 

a.  3.  Hebert  wUl  pay  the  costs  of  tbis 
proceed  ins. 


ITRST  NAT.  BANK  OF  MUKFKEESBOSO 
T.  FIRST  NAT.  BANK  OF  NASH- 

VILLB  et  aL 

(Supreme  Court  of  Tennessee.    March  8» 
1913.) 

1.  Banks  anp  Bankino  (i  169*)— Checks— 
■  Dtjtt  of  ORAwnt— Aobhot  fob  CorxEO- 

TION. 

When  a  check  Is  remitted  to  the  drawee 
for  collection,  its  duty  as  coIlectiDg  ageut, 
which  it  also  becomes,  is  to  present  the  coeck 
for  acceptance  and  payment,  and  its  duty  as 
drawee  to  the  drawer  is  only  to  pay  the  check 
if  the  drawer,  in  absence  of  agreement,  has  a 
sufficient  deposit  to  cover  it, 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  H  547-553;  Dec.  Dig.  i 

isan 

2.  Bills  juid  Notes  (|  70*)— Cheokb— Ao- 
OEPTANoa— Time— "Bill  of  Bxchanob." 

A  check  drawn  upon  funds  in  a  distant 
bank  is  a  "bill  of  exchange,"  within  Negotiable 
Instruments  Law  (AcU  1899,  c.  94)  |  136, 
^Ting  the  drawee  <h  a  bQl  24  hours  alter  pre* 
sentment  in  wbkh  to  decide  whether  he  wfll 
accept  the  bllL 

[Ed.  Note.— For  other  caseB,  see  Bills  and 
Notes,  Cent  Dig.  H  120,  121;  Dec.  Dig.  1 
70.* 

For  otiier  deflnitions,  see  Words  end  Phras- 
es, toL  1,  pp.  784-787.] 

8.  Bma  and  Norb  (|  70*)— Oheok»— Ao- 

OEPTANCE. 

Where  the  drawee  of  a  bill  drawn  upon 
a  bank  also  acts  as  collecting  agent,  there  can 
be  no  acceptance  by  delivery  until  the  bills  are 
passed  throngh  the  books  of  the  bank,  charg- 
ing the  drawer's  account  and  crediting  that  of 
the  remitting  bank. 

[Ed.  Note.— For  other  cases,  see  BUls  and 
Notes,  Cent  Dig.  H  120^  121;  De&  Dtg.  | 
70.*] 

4.  Bills  and  Notes  (§  70*)— Checks— "Ac- 

OXFTAnOE"— E^BNTIALS. 

In  view  of  the  Negotiable  Instruments 
Law  (Acts  1890,  c.  94),  defining  "acceptance" 
as  an  acceptance  completed  by  delivery  or 
notification,  where  the  drawee  of  a  check  also 
acts  as  collecting  agent,  there  can  be  no  ac- 
ceptance by  delivery  until  the  transaction  is 
completed  by  delivery  to  the  ranlttlng  bank  in 
due  course  or  until  uiere  Is  a  notiflcation. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  S|  120,  121;  Dea  Dig.  |  7a* 

For  (Mher  definitions,  see  Words  and  Phras- 
es, toL  1,  pp.  58-47.] 

B.  BAITES  and  BANKIITO  (I  1G0*)^HKCKS— 

OvK«CHECKiNG— Effect  of  Custou. 

A  custom  of  a  bank  in  permitting  a  deposi- 
tor to  orereheck  could  be  olseontinned  at  any 


time  at  the  bank's  option,  In  the  abseno*  of 
any  reliance  thereon  by  a  third  person. 

lEd.  Notb)— For  other  cases,  see  Banks  and 
^klng.  Cent  Dig.  ||  40&-^%;  Dee.  Dig.  1 

6.  Banks  and  Banking  (|  171*)'^hbok»— 

Acceptance— GoNsiDEBATioN. 

Checks  received  without  any  promise  of 
payment  or  acceptance  by  the  drawee  and 
agent  for  collection  are  without  consideration, 
so  that  an  action  could  not  be  maiQtained 
against  the  agent  for  collection  and  drawee. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  |S  607-^17;   Dec.  Dig.  { 

7.  BiLus  AND  Nona  (S  23*)— Checks. 

The  signature  of  the  drawer  of  a  check 
was  a  representation  to  subsequent  holders 
that  the  drawer  bad  sufficient  funds  on  deport 
with  the  drawee,  and  the  drawee  would  accept 
and  pay  the  checks  when  presented. 

[Ed.  Note.— For  other  cases,  see  Billa  and 
Notes,  Cent  Dig.  U  29>  81-88,  88;  Dec  Dig. 
i  23.*] 

&  Bills  and  Notes  (i  28*)— GHicKfr-NOK- 

PATUBNT. 

Upon  the  drawee's  refusal  of  payment  of 
a  cheu  because  drawer  had  no  fondi  deposited 
with  drawee,  the  bolder  could  sue  die  drawer 
upon  the  check. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  |S  31,  34;  Dec  Dig.  g  26.*] 

9.  Bills  and  Notes  (|  74*)— Ghboks— Ao- 
CEFTANCB— Effect. 

The  acceptance  of  cheeks  by  the  holder 

did  not  extinguish  the  drawer's  indebtedness  to 
him. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Cent  Dig.  SS  126.  128,  128,  180-185, 
187-141;  Dec  Dig.  |  74.*^ 

10.  BAITKS  AND  BjuntiNo  <S  141*)— Cheoxs— 
Rehittances. 

Where  both  the  holder  and  drawer  of  a 
check  agree  with  the  remitting  bank  tiiat  re- 
mittances might  be  made  directly  to  drawee, 
they  cannot  complain  that  that  was  done. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  ||  847,  848;  Dec  Dig.  1 

Appeal  from  Chancery  Gonrt,  Rutherford 
County ;  Walter  S.  Bearden,  Chancdior. 

Suit  by  the  First  Nati<mal  Bank  of  Hur- 
freesboro  against  the  First  Naflonal  Bank 
of  NaahTUle  and  Rnother.  From  a  jndgmoit 
for  defendants,  plaintiff  aiq;>eal8.  Afflrmed. 

Ridley  &  Richardson,  of  Mnrfreesboro,  for 
appellant  Jourolmon,  Welcker  A.  Smith,  of 
KnoxTille,  Walter  Stokes,  of  Nasbyille,  and 
W.  T.  Smith,  of  Sparta,  for  appellees. 

LAN8DEN,  T.  The  bUl  in  this  case  was 
filed  by  the  First  National  Bank  of  Mnr- 
freesboro to  collect  from  the  Urst  National 
Bank  of  Sparta  and  the  First  National  Bank 
of  NadiTllle  $15,500,  the  aggregate  amount 
of  fimr  certain  <die^  which  the  firm  of  W. 
B.  B^rthman  ft  Oo.  drew  on  the  First  Na- 
tional Bank  of  Sparta  In  faror  of  the  First 
National  Bank  of  Huiflreesboro  In  payment 
of  certain  indebtedness  of  Earthman  ft  Oo. 
to  the  First  National  Bank  of  If  ortreesboro, 
and  which  the  First  National  Bank  of  Spar- 
ta refused  to  pay. 

It  Is  sou^t  to  hold  llie  Sparta  Bank  liable 
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upon  the  theory  that  It  accepted  the  diecks 
in  controTersy.  and  marked  them  "Paid  "  in- 
tending at  the  time  to  remit  the  amount  to 
the  Murfreesboro  Bank  and  chaxge  the  ac- 
count of  Barthman  &  Go.  with  a  like  Hum. 
It  iB  sought  to  hold  the  Nashville  Bank  liable 
upon  the  theory  that  it,  aa  the  remitting 
agent  of  the  Murfreesboro  Bank,  was  neg- 
ligent in  selecting  the  Sparta  Bank  to  pre- 
sent the  checks  for  payment,  because  the 
Sparta  Bank  was  the  drawee. 

Hie  checks  were  drawn  October  29,  1907, 
and  on  that  day  were  delivered  to  the  Mur- 
freesboro Bank,  and  by  It  they  were  placed 
to  the  credit  of  Earthman  &  Co.,  and  for- 
warded the  same  day  to  the  NaahvlUe  Bank 
for  collection.  They  were  received  by  the 
Nashville  Bank  October  30th,  and  were  cred- 
ited to  the  account  of  the  Murfreesboro 
Bank,  and  forwarded  to  the  Sparta  Bank 
for  collection.  They  were  received  by  the 
Sparta  Bank  October  31st,  and  were  stamp- 
ed "Paid,"  by  that  bank  as  of  November  l, 
lOOT.  At  the  time  the  checks  were  received 
by  the  ^rta  Bank,  the  drawer  had  no 
funds  on  deposit  with  that  bank  with  which 
to  pay  the  checks,  and  the  next  day,  No- 
vember 1,  1907,  the  word  "Paid"  was  erased 
from  the  checks,  and  they  were  protested 
and  returned  to  the  Nashville  Bank.  The 
Nashville  Bank  received  them  November  2d, 
and  on  that  day  charged  them  back  to  the 
account  of  the  Murfreesboro  Bank,  and  mail- 
ed them  to  it  As  stated,  recovery  is  sought 
against  the  Nashville  Bank  because  It  sent 
the  checks  for  collection  directly  to  the 
drawee  bank.  Recovery  is  sought  against 
the  Sparta  Bank  upon  an  allegation  that  It 
accepted  the  checks,  notwithstanding  the  ab- 
sence of  funds  in  Its  hands  belonging  to  the 
drawer  with  which  to  pay  them,  and.  its 
subsequent  action. in  erasing  the  word  "Paid" 
from  the  checks  and  protesting  and  return- 
ing them  to  the  Nashville  Bank  was  an 
afterthon^t  upon  Its  part  to  reUeve  itself 
of  llablUty. 

The  Murfreesboro  and  Nasbvilte  Banks 
had  been  corresponding  for  a  great  many 
years,  as  also  had  the  Nashville  and  Sparta 
Banks. 

W.  B.  Earthman.  the  senior  member  of 
the  firm  of  W.  B.  Earthman  ft  Co.,  was  pres- 
Idttit  of  the  Murfreesboro  Bank,  and  was  a 
man  of  large  credit,  who  conducted  a  very 
large  lumber  budness,  with  offices  In  Mur- 
freesboro, and  kept  banking  accounts  In 
Murfreesboro,  Nashville,  Sparta,  and  various 
other  places.  He  was  considered  by  the  busi- 
ness world  fis  a.  very  rich  man,  and  had  a 
rating  by  the  commercial  agencies  of  $500,- 
000,  over  and  above  liabilities.  It  had  been 
a  custom  of  bis  Arm  for  a  number  of  years 
to  draw  checks  on  the  Sparta  Bank,  deposit 
them  to  his  credit  at  the  Murfreesboro  Bank, 
and  they  were  transmitted  to  Sparta  through 
the  NaahviUe  Bank,  and  presented  that 
bank  directly  to  tb«  Sparta  Bank  tor  pay- 
ment 


As  stated,  this  course  of  business  con- 
tinued ovw  a  long  poiod  of  time,  and  the 
daily  transactions  between  the  various  banks 
were  very  larg^  amounting  to  91S<000  to 
$30,000  per  day.  The  UnrCreeeboro  Bank 
knew  that  the  Nashville  Bank  pres^ted 
items  for  collection  on  the  Sparta  Bank  di- 
rectly to  IL  This  is  a  genial  banking  cus- 
tom, and  espedally  is  it  the  costom  at  the 
three  banks  Involved  here: 

W.  B.  Earthman,  while  president  of  the 
Murfireesboro  Bank,  agreed  with  the  Nash- 
ville Bank  that  items  drawn  by  him  on  the 
Sparta  Bank  In  favor  of  the  Murfreesboro 
Bank  should  be  transmitted  by  the  Mnrfrees- 
boro  Bank  to  the  Nashville  Bank,  and  by  It 
directly  to  the  Sparta  Bank  for  collection, 
and  that  his  account  with  tlie  NashvlUe  Bank 
might  be  charged  with  the  exchange.  This 
arrangement  was  made  about  two  years  be- 
fore the  transaction  Involved  In  this  case 
arose,  and  was  followed  consistently  and 
daily. 

W.  B.  Earthman  &  Co.  had  been  kiting 
checks  through  various  banks  for  quite  a 
period  of  time  before  their  failure,  October 
81,  1907.  On  October  29th,  Items  on  Earth- 
man  ft  Co.  came  into  the  First  National 
Bank  of  Murfreesboro  In  large  sums,  as 
they  had  been  doing  for  some  time  previous. 
Earthman  &  Co.  would  meet  these  It^ns  by 
drawing  checks  on  the  Sparta  Bank  in  fa- 
vor of  the  Murfreesboro  Bank.  They  would 
meet  their  Items  coming  Into  the  Sparta 
Bank  by  drawing  checks  and  drafts  upon 
other  banks  and  forwarding  them  to  the 
Sparta  Bank.  Op  the  day  that  the  checks 
In  controversy  were  presented  to  the  Spar- 
ta Bank,  the  Murfreesboro  Bank  refused  to 
accept  the  paper  offered  to  it  by  Earthman 
ft  Co.  to  protect  their  checks  coming  In  to 
that  bank  on  that  day.  Hie  cashier  of  the 
Murfreesboro  Bank,  when  he  declined  to  ac- 
cept the  paper  Earthman  &  Co.  offwed  to 
the  bank  to  protect  their  credit,  called  in 
certain  of  the  directors  of  the  bank,  and, 
after  discussing  the  situation,  the  bank  de- 
clined to  grant  E^arthman  ft  Go.  any  further 
credit,  as  a  result  of  whldi  they  failed. 
This  occurred  about  2  o'clock  in  the  after- 
noon of  October  31st 

Earthman  &  Co.  had  previously  drawn 
three  other  batches  of  checks  on  the  Sparta 
Bank,  aggregating  $15,600,  and  these  diecks 
were  paid  by  that  bank  October  29th,  aoOi, 
and  31st  On  eadi  day  that  the  Sparta  Bank 
would  receive  che<*8  drawn  on  it  by  Earth- 
man  &  Co.,  they  would  also  receive  remit- 
tances from  him  to  cover  the  amount  On 
the  Slat  It  received  the  checks  In  controver- 
sy, and  marked  them  "Paid"  as  of  Novem- 
ber 1st,  expecting  to  rec^ve  from  them  re- 
mittances to  cover  the  Items  latw  on  in  the 
same  day.  It  is  the  custom  of  the  Sparta 
Bank  to  close  Its  books  In  the  morning  for 
the  preceding  day's  business,  and  in  this 
way  it  remitted  on  the  31st  for  $16,500  actu 
%lly  received  on,  the  30th,  and  it  was  for 
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tUs  leuan  that  it  nutiksd  "Paid"  the  Item 
in  cmtximiny  aa  of  November  Ist  On  No- 
yember  lat,  not  having  received  ranlttancei 
from  Tn«i.fTi^«|f  &  Co.  to  •cover  the  Aecka 
marked  "Paid**  aa  of  that  day,  the  cancella- 
tloD  mark  was  erased,  and  the  checke  pro- 
tested and  returned  to  the  Nashville  Bank. 

It  IB  conceded  by  conned  that  no  Uabmty 
attacihoa  agidnBt  the  Sparta  Bank,  nnleasthe 
<diecks  were  accepted  It  Shannon's  Gode 
SnppL  p.  aOB;  Iraboden  v.  Perrle,  IS  Lea, 
SOa  It  Is  also  conceded  that  Ewrftiman  ft 
Co.  did  not  have  at  the  time,  or  any  time 
thereafter,  funds  on  deposit  with  t2ie  Sparta 
Bank  with  which  to  pay  the  die^ 

TtM  ai^timent  of  learned  oonnael  for  com- 
plainant is  tliat,  when  tlie  Nashville  Bank 
selected  the  "Sparta  Bank  as  an  agent  to  pre- 
sent the  'checks  for  payment,  the  Sparta  Bank 
became  the  agent  of  the  Mnrfreesboro  Bank, 
although  It  was  the  drawee  of  the  checks; 
and  it  was  the  duty  of  the  Sparta  Bank, 
as  agent  of  complainant,  to  present  the 
checks  to  Itself  for  payment,  and  to  demand 
of  Itself  an  unconditional  acceptance  or  re- 
jection of  the  items,  and  that  it  was  allow- 
ed during  banking  hours  of  that  day  In 
which  to  decide.  It  is  said  that,  when  the' 
Sparta  Bank  marked  -  the  checks  "Paid,"  it 
-did  so  as  acceptor  In  response  to  its  demand 
upon  itself  as  the  agent  of  complainant,  and 
this  acceptance  is  irrevocable. 

[1]  The  weight  of  authority  seems  to  be 
that,  when  a  check  Is  remitted  to  the  drawee 
from  a  distant  point  for  collection,  th6 
-drawee  Is  made  a  collecting  agent  for  the 
holder,  in  addition  to  his  duty  to  pay  as 
■drawee.  In  such  case,  the  drawee's  duty  as 
coUectli^  agent  is  to  present  the  check  for 
-acceptance  and  payment,  and  his  duty  as 
-drawee  Is  owed  to  the  drawer  only,  and  Is 
to  pay  the  check  If  the  drawer  has  sufficient 
funds  on  deposit  to  cover  It  Lowenstein  v. 
Bresler,  109  Ala.  826,  19  South.  860;  Wheel- 
-Ing  Exchange  Bank  v.  Sutton  Bank.  78  Md. 
-677,  28  AtL  563,  23  L.  R,  A  173;  New  Han- 
over National  Bank  v.  Keenan,  76  N.  0.  340; 
Bank  v.  Cummlngs,  89  Tenn.  610,  18  S.  W. 
lis,  24  Am.  St.  Rep.  618;  Bank  v.  Bank,  8 
Baxt  101,  85  Am.  Bep.  691;  5  Cyc.  603. 
But  If  the  drawer  has  not  snffldent  funds  on 
deposit  with  the  drawee  to  i»y  the  check, 
the  drawee  owes  no  duty  to  him  which  It  is 
boimd  to  observe,  in  the  absence  of  any 
agreement  lietween  them  to  pay  the  check, 
■vegardlen  of  tnnds  bdng  on  deposit  The 
relatlonahip  betweoi  tlie  drawee  and  the 
drawer  In  a  case  like  this  Is  merely  that  of 
banker  and  depositor.  The  banker  Is  under 
no  obligation  to  pay  checks  of  his  dwosltors, 
where  -there  are  no  funds  on  deposit  with 
him  for  that  purpose,  unless  they  have  a 
special  agreement  to  that  effect  Hence, 
when  the  Sparta  Bank  received  the  checks 
in  cMitroversy  at  a  time  whai  It  had  no 
fanda  of  the  drawn  with  which  to  pay  them. 
At  was  under  no  duty  to  accept  them.  How- 


ever, it  conld  hold  them,  as  It  did,  for  M 
hours  before  the  duty  of  accepting  or  reject- 
ing them  was  cast  upon  it  Negotiable  In- 
struments Law  (Acta  IBM;  a  M)  1 1S& 

The  section  of  the  Neflott^>ie  laatmmeDti 
Law  Just  dted  iwovldes  tliat  the  drawee  Is 
"allowed  twenty-four  hours  after  preoait- 
ment  in  which  to  decide  whether  or  not  he 
will  accept  the  Mil;  bnt  the  acc^itance,  if 
given,  dates  of  the  day  of  presmtation." 
This  Is  sold  with  reepect  to  bills  of  exchange, 
which  are  defined  to  be  "an  unconditional 
order  in  writing  addressed  by  one  person  to 
another,  signed  by  the  person  giving  It,  re- 
quiring  the  person  to  whom  it  la  addressed  to 
pay  on  demand,  or  at  a  fixed  or  determinable 
future  time,  a  certain  sum  of  mon^  to  order 
or  bearer."   Section  126. 

Section  185  defines  a  check  to  be  "a  bill  of 
exchange  drawn  on  a  bank  payable  on  de- 
mand. Except  as  herein  otherwise  provided, 
the  provisions  of  this  act  ai^llcable  to  a  bill 
of  exchange  payable  on  demand  apply  to  a 
check." 

Sections  127,  relating  to  bills  of  exchange, 
and  189,  relating  to  checks,  are  Identical  with 
respect  to  the  provision  that  neither  the  bill 
nor  the  check  operates  as  an  assignment  In 
the  hands  of  the  drawee,  and  that  the  drawer 
Is  not  liable  on  the  blU  or  the  check,  unless 
and  until  he  accepts  the  same. 

[2]  Before  the  enactment  of  our  uniform 
Negotiable  Instrumenta  Law,  It  was  helu  by 
this  court  in  Planters'  Bank  v.  Herrltt,  7 
Helsk.  190,  that  a  bank  check  was  a  bill  of 
exchange,  although  it  was  a  distinctive  spe- 
cies of  conunerdal  paper.  Wlttiont  undertak- 
ing in  this  case  to  difler^tiate  between  the 
quaUties  and  characteristics  of  Mils  of  ex- 
change and  checks,  we  hold  that  checks 
drawn  upon  funds  <m  d^MMlt  in  a  distant 
bank  are  bills  of  exchange  within  the  mean- 
ing of  section  136  of  the  Negotiable  Instru- 
ments Law,  supra.  This  being  determined, 
it  necessarily  follows  that  the  bank  was  not 
guilty  of  negligence  In  not  protesting  the 
diecks  upon  the  day  of  their  receipt  by  it, 
October  81st 

[S}/We  are  also  of  opinion  that  th«e  was 
no  accwtanee  of  the  checks  under  the  tacts 
of  this  case.  "Acceptance,"  as  defined  In  Ne- 
gotiable InatmmaitB  Iaw,  "means  an  accept- 
ance completed  by  d^very  or  nottfleation.** 
Thm  was  no  delivery  of  the  diecks  after 
they  were  marked  paid  In  this  case.  l%e 
evidence  shows  that  the  checks  were  marked 
"Paid"  with  a  stamp  isovlded  for  Out  pur- 
pose, and  placed  upon  a  cancellation  hook,  on 
Novembor  let,  in  the  event  remittances  were 
received  before  thai  to  cover  the  checks.  On 
November  Ist,  remittances  not  being  received, 
the  check  was  taken  from  the  hook  and  the 
cancellation  mark  erased.  This  was  (Uma,  It 
Is  true,  by  Ote  drawee  as  collecting  agent  ftf 
the  holdo';  bnt  it  is  also  true  tliat  the  ac- 
ocvtanoe  was  not  completed  by  delivery,  and, 
of  course,  there  was  no  nodflcaOon.  Wh«e 
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tbe  dnwoe  Is  aeUng  In  tlift  dual  capadtjr  of 
coHectlng  a  cent  of  the  bolder  and  as  drawee, 
there  can  be  no  acceptance  by  delivery  until 
tbe  Mils  are  passed  throngb  the  books  of  the 
bank,  charging  the  account  of  the  drawer 
and  crediting  tbe  acconnt  of  tbe  remitting 
bank,  and  making  a  completed  transaction. 
Exchange  Bank  t.  Sutton  Bank,  supra. 

[4]  From  the  foregoing  provisions  of  the 
Negotiable  Instruments  Law,  we  hold  there 
can  be  no  acceptance  upon  tbe  part  of  the 
drawee,  recelvlug  remittances  from  a  dis- 
tance, and  acting  in  the  dual  capacity  of  col- 
lecting agent  of  the  holder  and  as  agent  of 
the  drawer  to  pay,  until  and  unless  the 
transaction  is  completed  by  a  delivery  to 
tbe  remitting  bank  In  due  course,  or  a  no- 
tiflcatlon  to  some  one  entitled  to  be  notified.! 


[S]  It  is  also  said  in  behalf  of  complain^  could  amount  to  no  more  than  a  request  by 


ant  that  there  was  a  custom  with  the  Sparta 
Bank  to  permit  Earthman  &  Co.  to  overdraw 
tb^r  account,  and  that,  when  it  received  the 
checks  In  controversy  and  marked  them 
"Paid,"  It  Intended  to  accept  them  for  cred- 
it at  tbe  Nashville  Bank  and  to  charge  them 
to  the  account  of  Earthman  &  Co.,  and  that 
Its  subsequent  act  In  erasing  the  "Paid" 
stamp  from  the  checks  was  an  afterthought, 
to  protect  itself  against  tbe  Insolvency  of 
Earthman  St  Go.  However  this  may  be,  It 
Is  not  material  in  this  case,  because  there 
Is  no  insistence  that  It  bad  any  agreement 
with  Earthman  &  Co.  for  a  line  of  credit 
to  be  extended  to  them,  or  that  sucb  custom 
of  overchecking  was  known  to  and  relied  up- 
on by  tbe  complainant  when  it  accepted  the 
checks  of  Earthman  &  Co.  If  such  a  cus- 
tom existed,  it  was  ottir^  within  tbe  op- 
tion at  tbe  defendant  to  withdraw  it  at  any 
time  it  saw  proper. 

Thme  feets  distinguish  this  case  from  Od- 
die  T.  Bank,  46  N.  T.  735,  6  Am.  Rep.  160, 
and  First  NatloDBl  Bank  v.  Bii^bardt,  100 
U.  S.  689,  25  li.  Ed.  766l  In  those  cases 
the  items  of  credit  tendered  to  tbe  banks 
wwe  accepted,  either  directly  or  by  the  si- 
Inice  of  tbe  bank,  and  nndw  sncb  drcnm- 
stances  as  the  court  found  that  there  was 
an  aoceptanG& 

[I]  Tbe  cbecfcfl  were  taken  by  tbe  com- 
{dainant  without  any  promise  of  payment  or 
acoeiitance  upon  tbe  part  of  tbe  defendant, 
and,  thenXore,  without  any  consideration 
passing  between  ttmn.  It  ooold  maintain  no 
action  against  tbe  Sparta  Bank  upon  the 
ducks  wltbont  an  acceptance  by  tbe  latter. 

[J-11  The  Sparta  Bank  la  not  a  party  to 
tlw  original  contract  betwera  tbe  complain- 
ant and  Rartlunan  ft  Goi.  The  checks  were 
merely  orders  addressed  to  tbe  Sparta  Bank, 
and  signed  by  Earthman  ft  Ca  for  tbe  pay- 
ment of  m<mey  to  be  made'by  the  Sparta 
Bank.  The  drawee  was  not  bound  by  the 
nmtract  until  after  presentment  and  accept- 
ance. It  is  true  that  tbe  signature  of  Earth- 
man  ft  Ca  to  tbe  dudu  wu  a  iepreaenta> 


tlon  by  tbem  to  all  snbseqnoit  taoiaen  of  tbe 
ctaedcs  that  tbey  bad  sufBdent  funds  <ni  de- 
poalt  with  the  drawee  to  pay  them,  and  that 
the  drawee  would  accept  tbe  checks  whea 
presented,  and  pay  them.  When  this  repre- 
sentation moved  to  be  fiilse.  In  that  the 
drawer  had  no  funds  with  tbe  drawee,  and 
tbe  drawee  refused  paymrat,  tbe  bolder  ao> 
quired  a  right  to  sue  the  drawer  upon  tiie 
che(^.  The  refusal  of  the  drawee  to  accept 
and  pay  the  checks  wrought  no  Injury  to  the 
bolder.  The  acceptance  of  tbe  checks  by 
the  bolder  did  not  extinguish  the  Indebted- 
ness of  the  drawer  to  It.  It  Is  in  precisely 
the  sume  plight  It  was  before  the  checks 
were  drawn.  The  presentment  of  the  che<A:s 
to  the  Sparta  Bank,  when  the  drawer  had 
no  funds  on  deposit  with  which  to  pay  them, 


the  drawer  for  it  to  become  his  accommoda- 
tion Indorser  for  the  amount  The  defend- 
ant could  have  done  this,  of  course,  and 
created  an  overdraft  upon  tbe  account  of 
tbe  drawer;  and,  manifestly,  it  could  like- 
wise decline  to  advance  the  money  to  tbe 
drawer  without  making  Itself  liable  to  the 
•holder  in  any  sense.  So,  also,  could  It  re- 
ceive the  checks  and  hold  them  for  24  hours, 
intending  to  accept  and  pay  them  If  tbe 
drawer  should  forward  sufficient  funds  to 
cover  them.  Its  previous  course  of  business 
with  the  drawer  Justifled  an  expectation 
upon  the  part  of  the  drawee  that  funds 
would  be  received  to  cover  tbe  checks.  Its 
holding  the  checks  until  the  next  day  was  for 
the  accommodation  of  the  drawer  and  tbe 
holder. 

Again,  Its  custom  ms  to  enttf  upon  its 
record  of  tbe  next  day's  business  transac- 
tions of  tbe  preceding  day.  If  it  tiad  pro- 
tested the  checks  immediately  upon  receipt 
of  them,  the  situation  would  not  have  ben 
altered.  Hence  we  conclude  that  tbe  Sparta 
Bank  Is  not  liable  for  its  failure  to  pay  tbe 
checks  In  controrersy,  tiXbet  beeanae  it 
marked  than  "Paid"  as  of  Norombw  1st,  or 
because  it  did  not  protest  them  October  SlsL 
There  was  no  acceptance  of  the  checks,  be- 
cause tbe  drawee  did  not  intmd  to  accept 
and  pay  them  unless  sufficient  funds  were 
remitted  to  warrant  it  In  doing  and  bfr 
cause  tbe  cancellation  of  tbe  diecks  was  not 
communicated  to  the  holder  or  its  agent  un- 
til after  tbey  wore  protested^ 

Earthman  ft  Go.*s  acconnt  was  not  dutrged 
with  tbe  checks,  and  tiie  NashTlUe  Bank's 
account  was  not  credited  wlUi  them.  Tliere 
was  notldng  done  in  tbe  case,  eseest  to  pre- 
pare the  checks  for  entry  upon  the  books  as 
of  tbe  next  day,  in  antidpation  of  a  remit- 
tance from  the  drawer  to  eorer  tbem. 

[II]  Nor  do  we  think  that  tbe  NashTlUe 
Bank  la  liable  for  not  selecting  a  proper 
agent  to  make  tbe  collection  at  Sparta.  It 
Is  shown  in  the  proof  that  botti  tbe  holder 
and  the  drawer  of  these  cbedu  agreed  with 
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tbe  Nasbvint  Bank  Hut  ztftiittaiioeB  might 
be  mftde  iOntQy  to  the  dxmwee,  and  they,  of 
coarse,  cibnot  now  complain  that  audi  waa 
done. 
Afflnika& 


DXTNN  T.  EfTATSL 

(SopMina  Conrt  of  Tenneatee.  Utrch  22, 

1918.) 

1.  GananAi.  L&w  (|  1002*')— Bnx  or  Ezcef- 

TIONS— FXUHO— TlHI. 

Where  a  bin  of  exceptions  was  not  filed 
hy  accased  antil  after  adjournment  of  the  term, 
and  no  time  was  granted  beyond  the  term  in 
which  to  file  the  same,  it  was  nnavallahle  to 
present  on  appeal  matters  arising  at  tbe  trial, 
not  a  part  of  tbe  record  proper. 

[Ed.  Mote.— For  other  caaea,  •••  Criminal 
Law,  Cent  Dig.  ||  2803,  2^,  2834-2861. 
2019;  Dec.  Dig.  {  1092.*] 

2.  Cbimihai.  Law  ({|  961,  959*)— New  Tmial 

— TXIOE. 

While  a  motion  for  a  new  t^  mnst  be 
tiled  at  the  trial  term,  it  waaj  be  eontlnned  for 
dlspoaititm  to  the  sncceeding  term. 

[Ed.  Note.— For  other  eaiea,  see  Criminal 
Law,  Cent  Dig,  H  2849-2858,  2406-2411;  Dec. 
Dig.  S8  951,  t«9.'] 

8.  Gbiuinal  Law  ({  1092*)— Bill  or  Excef- 
nona  —  Tna — Suspbkbion  —  Motion  roB 
Nkw  Tboal. 

The  filing  of  a  motion  for  a  new  .trial  by 

accnsed  does  not  affect  or  extend  the  time  for 

filing  a  bill  of  exceptions. 
[Ed.  Note.— For  other  cases,  see  Giiminol 

Iaw,  Cent.  Dig.  H  2808,  2829,  2884r-28Gl. 

2919;  Dea  Dig.  I  l002.*] 

4.  CaiHiNAL  Law  (1 1092*)— Bill  ov  Bxokp- 

HONft—FlUHO— ElTBCT. 

▲  bill  of  exceptions  does  not  become  part 
of  the  record  nnU  It  is  written,  algned,  and 
filed. 

[Bd.  Nota.— For  other  cases,  sea  Crimioal 
Law,  Gent.  Dig.  ||  2808,  2829,  2884-2861, 
2919;  Dec  Dig.  i  i092.*l 

4S.  CBnanAi.  Law  (|  994*)— JuDamrr— En- 

TBT— Tim*. 

While  a  Jadgment  is  usnally  entered  on  the 
Terdlct  when  the  verdict  is  recorded  on  the 
minutes,  onless  a  motion  for  new  trial  be  made 
before  that  occurs,  if  ancfa  motion  is  filed  be- 
fore judgment,  the  Jadgment  remains  unentered 
until  the  motion  is  tuially  disposed  of,  even 
though  that  does  not  occnr  until  the  sncceeding 
term. 

[Ed.  Note.— For  other  cases,  sea  Criminal 
Law,  Cent  Dig.  H  2532-2S8S;  Dec  Dig.  | 
994.*] 

6.  GBimfAL  Law  (|  964*)— JuDOUifT— En- 
TBT— SusPBNsioN- Motion  fob  Nbw  Tbial, 
Where  jadgment  Is  entered  at  the  trial 
term  before  the  filing  of  a  motion  for  new  trial, 
tbe  filing  of  the  motion  when  made  and  enter- 
ed, if  within  80  days  after  the  entry  of  the 
judgment  suspends  the  execution  thereof  until 
the  motion  is  finally  disposed  of,  and,  if  it  is 
oTerroIed,  the  judgment  stands  as  of  the  date 
of  tbe  overruling  of  the  motion  and  the  con- 
tinnauce  of  the  motion  into  tiie  next  term,  and 
the  adjonmmant  to  the  next  term  oarrlea  with 
it  tbe  snspanded  judgment  aa  nnflniahed  busi- 
ness, tiiot^  it  is  better  practioa  to  fomallj 
set  aside  the  judgment  on  tiie  entry  of  the 
motion. 

[Ed.  Note.— For  other  cases,  see  Criminsl 
I«w^^Cent  Dig.  H  2419.  2420:  Dec  Dig.  | 


7.  CBiaaNAt  Law  ^  1002*)-^Biix  or  Exoxp- 

TIONB— TlHX  roB  FiLINO. 

A.  bill  of  exceptions  by  accused  most  b« 
filed  during  tbe  term,  in  the  absence  of  an  or- 
der fixing  a  shorter  period  mthia  the  term; 
during  such  special  period  fixed  by  the  court 
within  the  ordinary  term,  if  there  be  any  such 
period  BO  fixed;  during  any  period,  not  ex- 
ceeding 80  days  after  adjournment  of  the  term, 
which  the  judge  nuqr  grant  by  an  order  on  his 
minutes  prior  to  adjournment;  during  any  ex- 
tension of  the  term  wtiile  such  extension  is 
still  mnntng,  and  not  adjourned  to  court  in 
coarse;  or  within  80  ^ye  after  the  final 
adjournment  superrening  tM  eztenaioii.  If  aoch 
time  be  granted  by  the  Judge  on  his  minntes 
before  adjournment 

[Ed.  Note.— For  other  caaea,  see  Criminal 
Law.  Cent  Dig.  ||  2803,  2829,  28B4-2801, 
2919;  Dec  Dig.  |  1092.*] 

On  Petition  for  Rehearing, 

8.  CaiinNAL  Law  (|  965*)— Bill  or  Excef- 
Tio  Ns— Filing — Contents. 

Where  a  bill  of  exceptions  contained  mat- 
ter arising  at  tile  trial,  together  with  newly 
discovered  evidawe  for  which  a  motion  for  a 
new  trial  was  prayed,  and  the  bill,  while  not 
filed  in  time  to  present  the  mattera  appearing 
at  the  tiia],  was  in  time  aa  to  the  nuin^  on 
the  motion  for  new  trial,  andi  matter  would 
be  reviewed,  and  the  balance  of  tha  bill  treat- 
ed as  sarpluaage. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  236&-2372;  Dec  Dig.  f 
956.*] 

0.  Rafe  (S  17*)— Evidbnox. 

In  a  prosecution  for  violating  tiie  age  of 
consent  law,  evidence  that  prosecutrix  was  un- 
chaste when  defendant  was  intimate  with  her 
was  a  complete  defense. 

[Ed.  Note. — For  other  cases,  see  Rape,  Gent 
Dig.  I  20;  Dec  Dig.  f  17.*] 

Error  to  Criminal  Court,  Davidson  Coun- 
ty;  A.  B.  NeU.  Judge. 

J.  M.  Dontt  was  convicted  of  violating  the 
age  of  consent  law,  and  he  brings  error.  Re- 
versed. 

WilUam  A.  Guild,  of  NashvlUe^  for  plain- 
tut  in  error.  Walter  W.  Faw,  Aset  Atty. 
Oen.,  tor  tbe  8tat& 

NEIL,  O.  J.  TbB  plalntUf  in  «Tor  was  in- 
dlcted  in  the  criminal  ooort  Devidaon 
conn^  tor  ttke  violation  of  tiie  age  of  euh 
swt  law,  and  eeatenced  to  five  yeaxtf  WOr 
ttamnrnt  in  the  state  poiitontiary.  He  aih 
pealed  to  this  court  and  has  Iwre  laslgnea 
errors.  All  (tf  tlie  enors  assigned  are  baaed 
upon  a  writing  attadied  to  the  reoind, 
lied  upon  by  plaintiff  In  error  and  hla  conn- 
ed as  a  idll  of  enaptlona. 

[1]  ISie  paper  referred  tOb  however,  cannot 
be  treated  as  a  bill  of  execvtiona^  becanae  it 
waa  not  filed  tintU  after  tbe  adjonmmait  of 
the  term  of  the  conxt  at  which  he  was  tried 
and  convicted ;  no  time  tiavliv  been  granted 
by  the  trial  judge  nnder  Uie-  statate  for  so 
filing.  He  waa  tried  at  the  December  term, 
1911,  on  the  12th  day  of  tlie  month.  On  that 
day  he  entered  a  motion  for  a  new  trial, 
which  waa  eontlnned  over  by  the  court  un- 
til the  next  or  January,  term.  During  that 
term,  on  the  20tb  day  of  Janoaiy,  the  mo- 
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tton  for  new  trial  waft  oTermleO,  and  judg- 
ment wu  entered  agalnet  the  prlaoner,  and 
tiiereupon  be  axvealed  to  ttals  €oni%  and 
was  allowed  by  tba  trial  Judge  20  days  from 
January  ZOth  to  file  hla  bill  of  exMpttona. 
Tbe  inper  rtiied  vpMi  tor  a  bill  (tf  ezc^Dtione 
was  filed  February  s,  1812 ;  that  la  to  say, 
tbe  bill  of  exceptions  was  made  and  filed 
after  tbe  adjonnunent  of  tbe  trial  term,  and 
wlthont  any  order  granted  daring  that  term 
allowing  time  to  make  and  file  the  MIL 
Sncb  a  bill  Qf  exceptions  comes  too  late. 
Tbe  law  Is: 

The  bill  of  exceptions  most  be  made  tip 
and  s^ned  at  tbe  trial  term  (HcGavodc  t. 
Poryear,  6  Cold.  S4,  and  cases  cited;  Sims 

State,  4  Lea,  S57,  300;  State  r.  Brock- 
weU,  16  Lea,  688,  68S;  and  see  cases  dted 
in  note  14  to  Shan.  Code,  |  4083).  or  witbln 
sach  time  dnring  tbe  term  as  may  be  pre- 
scribed the  court  by  special  order  In  tbe 
particular  case,  or  general  order  regulat- 
ing tbe  subject  (Hlnton  Insurance  Co., 
HO  Tenn.  118,  72  8.  W.  IIS;  Patterson  r. 
Patterson,  89  Tenn.  Ul,  154.  14  S.  W.  486). 
or  within  such  time  after  the  adjournment  of 
the  term,  not  exceeding  80  days,  as  the 
Judge  may  grant  undtt  authority  of  the  stat- 
ute on  that  subject  (Bettls  t.  Steto,  108 
Tenn.  389,  52  8.  W.  1071;  Bbhwbart  r. 
Stete,  122  Tenn.  698,  127  S.  W.  445).  Uko- 
wise  tbe  Judge,  by  adjourning  from  day  to 
day  as  usual,  or  to  a  ^ly  certain  before  final 
adjoummmt,  may  extend  the  term,  when  a 
case  is  on  trial  and  uncompleted  when  tbe 
regular  time  for  adjournment  of  the  court  by 
law  arrlTes,  and  In  such  a  case  may,  as  In- 
cident thereto,  act  on  a  motion  for  new  trial, 
and  sign  a  bUl  of  exceptions  before  he  closes 
tbe  term  (Stre^  Batlroad  &  Telegraph  Com- 
panies V.  Simmons,  107  Tenn.  S92,  64  8.  W. 
705;  Bay  t.  Stete,  108  Tenn.  288.  67  S.  W. 
063;  Acte  of  1899,  ch.  40;  Shan.  Code,  H 
6056,  6057;  Acte  of  1835-86,  C.  6,  {  4);  but 
he  cannot  sign  such  bill  of  exceptions  after 
be  has  f6rmally  adjourned  tbe  term  of  the 
court  (Bblnetaart  t.  Stete,  122  Tenn.  698,  127 
8.  W.  445),  unless  within  the  term,  by  order 
on  Oie  minutes,  time  be  granted,  not  enseed- 
ing  30  days  from  the  date  of  adjournment, 
tot  tbe  making  and  filing  of  a  bill  of  excep- 
tlons.  Tbe  reason  why  the  bill  of  «ceptions 
must  be  made  up  and  signed  within  the 
term,  or  within  30  days  thereafter,  Is  that 
with  tbe  lapse  of  time  the  Impression  made 
on  the  memory  of  the  judge  becomes  more 
teint,  and  his  recollection  less  reliable  as  to 
the  evidence  deposed  to  and  the  Inddmte 
of  the  trial,  and  it  Is  tbe  dlctete  of  prudence 
as  well  as  tbe  policy  of  the  law  that  these 
matters  shall  be  written  down  and  submit- 
ted to  him  xrbae  they  are  still  safely  within 
bis  grasp.  Clark  t.  Lary,  3  Sneed,  79,  80. 

[2-4]  The  motion  for  new  trial  must  be 
made  at  tbe  trial  term,  but  need  not  be  then 
disposed  of;  It  may  be  continued  to  the 
next  term  and  then  disposed  of.  McGavock 
T.  Puryear,  supra,  6  Gold.  89;  Williamson 


Anthtny,  4  HelA.  78;  29  Ore.  pk  1D08. 
note  IS,  and  other  authortties.  ISwre  la  ne 
necessity  for  waiting  until  the  motion  for 
new  trial  la  acted  oa  to  make  up  tbe  Mil  of 
esjsptlona.  If  not  made  up  pursuant  to  tbe 
rales  already  ateted,  the  right  to  It  te  lost 
If  made  up  pniauant  te  then  rnlea,  and  fil- 
ed, It  becomes  a  part  of  tiie  reeord  (Sban. 
code,  i  4696;  Muse  t.  Stete^  106  Tenn.  ISl. 
188,  61  S.  W.  80;  BaUway  &  light  Go.  t. 
Trawlck,  lis  Tann.  273,  276^  98  N.  W.  095, 
10  L.  B.  A.  [N.  8.]  191.  121  Am.  St  Bep. 
906. 12  Ann.  Oaa.  632),  and  may  be  naed  in 
support  of  tbe  motion  for  new  tzlal,  wbefik- 
er  th4it  be  disposed  of  at  ttie  trial  t^m  or  at 
a  term  snbsequoit.  It  nu^  be  deemed,  and 
no  doubt  is  genially  deemed,  nadeas  labor 
on  tbe  part  of  counsel  to  pmpaxe  a  bill  of 
exceptions  before  It  is  known  whether  the 
trial  Judge  will  susteln  the  motion  for  new 
trial;  but  this  cannot,  of  course,  change  tbe 
rule  of  law  baaed  on  the  controlling  reason 
above  set  forth.  If  the  motion  for  a  nonr 
trial  be  left  undisposed  of  at  tiie  dose  ef 
the  trial  term,  it  Is  contlnned  by  opwattcm 
of  law,  as  part  <a  the  undisposed  of  business 
of  tbe  term,  appearing  on  the  records  of  the 
court  But  this  is  not  true  of  the  making 
and  filing  of  a  bill  of  exceptions.  This  la  a 
matter  wholly  outside  of  the  record,  resting 
still  In  the  memory  of  wituesseSL  The  UU 
does  not  become  a  part  of  tbe  record  until 
it  te  written,  signed,  and  filed;  and  when 
this  te  done,  it  is  complete.  In  tte  very  na- 
ture it  te  a  creature  and  Incident  of  tlie  trial 
term. 

IB.  •]  The  Judgmoit.  la  tUa  stete,  te  nsn- 
ally  altered  on  the  verdict  wben  ^  tettw 
is  recorded  on  the  minutes,  unless  a  motion 
for  new  trial  be  made  .before  that  oecnra. 
Oreenfleld  v.  Stete.  7  Baxt  18. 19;  Ballroad 
V.  Bay,  121  Tenn.  16,  134  8.  W.  868.  Ann. 
Cas.  1&12D,  910.  If  a  motion  for  new  trial 
be  made  before  Judgment  the  latter  remains 
unentered  until  that  mottcm  te  finally  dispos- 
ed of,  even  If  that  be  at  the  succeeding  or 
any  subsequent  term.  The  Judgment  on  the 
TOTdict  may  be  tewfuUy  ottered  at  a  anbae- 
quent  term,  whetber  the  foilure  to  enter  It 
at  tbe  trtel  term  be  the  result  of  mere  Inad- 
vertence on  the  part  of  tbe  court  or  miqicl- 
slon  of  the  clerk,  or  because  tbe  motion  for 
new  trial  r«nains  undteposed  of.  Gremfield 
V.  Stete,  supra.  It  the  judgment  be  taitmA 
at  tbe  trial  term,  before  tbe  entry  of  a  mo- 
tion for  a  new  trial,  the  latter,  when  made 
and  entered.  If  this  be  done  within  30  days 
after  such  entry  of  Judgmoit  snspoids  the 
judgment  nntll  the  motion  Is  finally  disposed 
of;  and,  if  It  be  overruled,  the  Judgment 
stends  as  of  the  date  of  tbe  overrnUog  of 
such  motion,  or  of  Ite  dlqiosltlon  whether 
overruled  or  sustained.  The  continuance  of 
the  motion  for  new  trial  into  the  next  term, 
and  the  adjournment  to  the  next  torn,  car- 
ries with  it,  as  imflnlshed  business  of  the 
court  tbe  suspended  Judgment  Ballroad  v. 
Bay,  supra.   But.  the  b^ter  practloe  te  to 
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foimaUy  wt  ulds  tHe  ^idgiiMiit  vptm  emtir 
of  the  motion  for  new  trlaL 

[I]  TO  zecmtftnlate:  Tina  nwUng  and  flllmc 
ol  a  bUI  of  exceptions  does  not  dqpmd  upon 
tliedlvosltlon  of  tbe  motion  for  a  new  trial; 
on  the  contrary*  the  latter  depends  on  tbe 
former.  Tbat  la  to  lay,  tbe  matters  wUdi 
go  to  make  op  tlie  Mil  of  exovtlons  most  be 
recalled  to  the  attention  of  tbe  trial  Jodge^ 
^  along  wltb  any  new  evidence  wblch  may  be 
submitted  In  sapport  of  tbe  motion,  as  a 
means  of  convincing  him  that  he  has  com- 
mitted error  for  which  a  new  trial  sbonld  be 
granted.  When  tbtf  motion  Is  acted  on  hf 
Mm  daring  the'tilal  term,  this  use  of  mate- 
rials still  remaining  unwritten  Is  made  arall- 
able  by  an  ai^)eal  to  tbe  memory  of  the 
Judge,  wbo  le  supposed  to  retain  these  mat- 
tats  during  the  term.  Bat  when  the  motion 
goes  over  to  the  next  term,  these  fluid  mate- 
rials  remain  no  longor  available.  They  must 
be  reduced  to  form  and  filed.  Or,  in  case 
the  motion  for  new  trial  be  dlspoeed  of  at 
tbe  trial  term,  and  It  Is  desired  to  test  In 
tbe  Sivrone  Gourt  the  correctneBs  <^  the  ac- 
tion of  tbe  trial  Jnd^  In  ovatnling  tbe  mo- 
tion and  eittering  Judgment,  the  testimony 
and  other  matt^  proper  to  go  Into  a  bill  of 
ttioeptlons  must  be  put  Into  tbat  fOrm  and 
filed  during  tbe  trial  term,  or  within  80  days 
which  tbe  Judge  Is  authorised  to  grant  to  the 
onsQccessful  litigant  When  we  say  trial 
term,  we  must  be  understood  as  including 
any  period  daring  which  the  term  Is  running, 
and  before  final  adjoummmt  thereof,  even 
though  the  court  run  for  a  day,  or  several 
days,  b^ond  the  day  on  which  it  ie  arrang- 
ed to  end  by  the  special  statute  or  stetutes 
prescribing  the  beginning  and  ending  of 
terms  of  court;  such  running  forward  into 
tbe  time  of  a  succeeding  term  being  also  by 
authority  of  law  to  provide  for  the  contin- 
gency of  an  unfinished  trlaL  Code,  statutes, 
and  cases,  snpra.  The  periods,  then,  during 
which  a  bill  of  exceptions  may  be  lawfully 
filed,  are  these:  (1)  During  the  whole  of  the 
ordinary  term  of  the  court  at  which  the 
cause  is  tried,  If  there  be  no  order  of  that 
court  fixing  a  shorter  period  wltbln  tbe 
term;  (2)  during  such  special  period  fixed 
by  the  court  within  the  ordinary  term  if 
there  be  any  such  period  fixed;  (3)  during 
any  period  not  exceeding  30  days  after  the 
adjournment  which  the  Judge  may  grant  on 
his  minutes  prior  to  adjournment;  (4)  dur- 
ing any  extension  of  the  term,  while  such 
extension  is  still  running  and  not  adjourned 
to  court  in  course;  (5)  or  within  30  days 
after  the  final  adjournment  supervening  the 
extension,  if  such  time  be  granted  by  tbe 
Judge  by  ordor  bis  minutes  before  final 
adjournment 

In  the  absence  of  a  bill  of  exceptions  the 
court  must  conclusively  presume  that  the  ev- 
idence justified  the  verdict  of  tbe  Jury. 
Bundren  v.  Stete,  109  Tean.  225,  230,  70  & 
W.  368. 

Counsel  asked  on  the  hearing,  If  the  court 


should  be  of  the  oidnlon  tbat  the  Un  of  ez- 
oqiitions  was  fatally  defective  0ien  tbat 
we  should  nevertheless  examine  such  paper 
for  the  purpose  of  ascertaining  the  guilt  or 
innocence  of  the  prisoner.  The  counsel  re- 
ferred to  srane  cases  In  whldi  tbe  oour^  aft- 
er holding  the  bill  of  exceptions  bad,  never- 
theless referred  to  It,  and  stated  that  the 
members  of  the  court  fdlt  the  more  satisfied 
with  the  result  because  after  such  examina-. 
tlon  they  were  amvlnced  of  the  guilt  of  the 
IKrisoner  or  tbe  Justice  of  the  residt  readied 
by  them.  There  are  sucti  cases,  but  we 
think  the  practice  a  bad  one.  If  the  court, 
on  reading  suidt  defective  paper,  dumld  be- 
Ueve  that  the  evidence  did  not  Justify  the 
verdict,  still  it  could  not  act  on  that  paper, 
because  not  jiroperly  before  it  Again,  If 
on  looking  to  It  tbe  court  should  bellere 
tbat  the  Jury  readied  a  correct  result  and 
should  so  state,  this  would  perhaps  iseJ- 
udice  the  prisoner's  application  for  execn- 
tlve  demency.  We  believe  tbe  better  prac- 
tice Is  to  act  on  tbe  sound  jwlnciite  that,  If 
a  paper  Is  not  part  q£  the  record,  It  caimpt 
be  looked  to  for  any  purpose.  If  the  pris- 
oner has  been  deprived  of  his  Mil  of  excep- 
tions through  mistake  of  law  on  the  part  of 
his  attorneys  as  to  the  time  fOr  preparing 
and  filing  such  bill,  there  is  left  to  him 
only  an  appllcatlott  to  the  Governor,  wbo 
may  or  may  not  read  sudi  paper  as  he  may 
deem  proper;  that  offlcor  not  being  bound 
by  the  rules  abore  eetabllsbed  and  necessary 
for  tbe  conduct  of  the  bustness  of  tbe  court 
It  is  wltbln  bis  power  to  wholly  panhm  or 
to  so  reduce  the  sentence  as  to  meet  what 
be  may  deem  the  Justice  of  tbe  cause  re- 
quires. We  do  not  wish  to  be  nndwstood  as 
expressing  any  opinion  upon  the  guilt  or 
Innocence  of  the  isisoner,  or  upon  the  mer- 
its of  any  api^lcatlim  for  pardon  which  he 
may  make  to  the  Oovwnor.  If  the  case 
should  be  mesmted  to  htm,  we  dedte  that 
it  should  be  recfllTed  by  him  free  of  any 
suggestion  of  this  court  as  to  the  merits 
of  the  controversy  betwem  the  prisons  and 
tbe  state. 

The  result  Is  the  Judgment  ut  the  trial 
court  must  be  afllrmed,  with  costs. 

It  Is  but  Just  to  the  counsel  wbo  an>eared 
before  the  court  Mr.  Guild,  to  say  Oiat  he 
did  not  r^resoit  tbe  prisoner  In  the  trial 
court  and  is  not  responsible  tn  the  fallnre 
to  make  up  and  file  the  bill  of  exc^thms 
In  tlm& 

On  Petition  to  Rehear. 

[1]  Our  attention  has  been  called  to  the 
fact  that  on  the  hearing  of  the  motion  for 
new  trial  at  the  January  term,  to  which 
tbat  motion  had  been  continued  from  tbe 
preceding  term,  additional  evidence  was  of- 
fered and  heard  on  behalf  of  plaintiff  in  er- 
ror. It  la  urged  that,  If  it  was  proper  to 
postpone  the  hearing  of  a  motion  for  new 
trial  to  a  succeeding  term.  It  was  likewise 
proper  to  hear  evidence  at  that  term  appro- 
priate to  tbe  grounds  of  such  motion,  as 
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to  new^  dfsi^oTOred  evidence,  surprise  etc., 
and  tbat  It  -muBt  neccBsarlly  follow  that  a 
bill  of  exceptions  preserving  that  evidence 
coald  be  lawfully  made  at  such  succeeding 
term.  We  think  this  la  a  sound  view.  T^n, 
on  ttie  BBSilmptlon  of  the  sonndnees  of  this 
view.  It  la  Insisted  by  connsel  for  i^ntlff 
In  error  that  so  mndi  of  the  paper  filed  as 
a  bill  of  exceptions  in  the  preset  case  as 
embraces  the  testimony  Just  referred  to  may 
be  looked  to  by  the  court  It  Is  objected  by 
counsel  for  the  state  that  this  evldoice  Is 
Incorporated  Id  the  same  paper  wbldi  pjO' 
ports  to  preserve  the  testimony  heard  be- 
fore the  Jury;  that  the  bill  of  exceptions 
Is  a  unit,  and  the  whole  bill  must  be  looked 
to  or  none.  We  think  the  iwoper  practice 
Is  set  fwth  la  the  orisiDal  o^nlon;  tbat 
the  evidence  submitted  to  tbe  Jury,  excefi- 
tlons  made  at  and  during  Uxe  trial,  mUngs 
on  evidence,  and  other  rulings  made  by  the 
trial  Judge,  not  belonging  to  the  technical 
record,  the  charge  of  the  court,  instmcUons 
ofSned  and  given,  or  offered  and  refused, 
and  all  other  matters  occnnlDg  at  or  daring 
the  trial,  relied  on  as  a  basis  for  new  tri- 
al, mnst  be  embodied  In  a  UU  of  exertions, 
made  up  and  filed  as  set  forth  In  tlte  wtg- 
inal  oiAnlon.  It  is  oftoi  pn^iier,  and  vrea 
necessary,  however,  to  Introduce  new  «vi- 
denoe  before  tbe  trial  Jndge,  aatSk  as  newly 
dtscovered  evidence,  evidence  showing  sur- 
prise to  plaintiff  in  error,  fraud  jnaetlced  on 
him,  or  evidence  8iQ>portlug  some  ottier 
groimd  that  would  Jnstt^  tbe  granting  of 
a  motl<Hi  for  new  trial.-  Such  testlnumy 
may  be  pr^^ierly  embraced  In  an  additional 
UU  of  e3«!^itlons,  and  can  only  be  so  pre- 
served wbea  the  motion  for  new  trial  Is  om- 
tlnned  to  a  subsequent  term  of  tbe  court  and 
sncb  additional  testimony  Is  fbea  Introdnoed. 
It,  as  in  ttie  Resent  csse^  the  blU  of  taaesh 
tlons  not  only  embraces  that  evidence,  but 
also  pnr ports  to  embrace  the  testimony  sub- 
mitted to  the  Jury,  and  wMdi  staould  bave 
been  covered  in  a  bill  of  exceptions  made  up 
and  filed  as  set  forth  in  the  original  opin- 
ion, BQCh  other  matter  must  be  treated  as 
snrplnsage;  and  the  case  determined  In  this 
court  only  upon  the  testimony  heard  on  the 
motion. 

It  is  Insisted  for  the  state  that  a-  bUl  of 
e»9B|ithHis  ceviilDg  only  the  new  evldeiioe 


adduced  before  the  trial'Juage=  dn  a  motion 
for  new  trial  could,  not  be  rightly  cstiniat' 
ed  by  this  court,  unless  taken  In  connec- 
tion with  the  evidence  heard  before  the  Jury: 
thRt  the  omitted  evidence  would  be  needed 
to  liable  the  court  to  see  the  bearing  and 
effect  of  the  new  evidence.  This  is  true, 
and  there  is  not  more  than  one  case  In  a 
thousand  that  would  not  be  covered  by  the 
observation.  Tbe  present  case,  bowew,  la 
the  exception. 

[I]  The  i^alntiff  in  error  conld  not  be  con- 
victed under  the  statute  if  the  girl  in  ques- 
tion. Het^  Hunt,  was  a  liftwd,  lavd,  or  kept 
female  at  tbe  time  he  is  alleged 'to  have  had 
criminal  relations  with  her.  8be  was  in- 
troduced on  the  original  trial,  as  shown  by 
her  evidence  on  the  motion  for  new  trial, 
and  she  then  testified,  as  she  says,  that  she 
was  a  virtuous  girl.  She  fuctbw  testified, 
on  tbe  bearing  of  this  mottoD,.  that  what 
she  swore  on  the  former  trial  was  false: 
that  she  had  already  become  a  girl  ot  bad 
diaractw  at  the  time  i^alntlfl  in  mor  had 
relations  with  her,  and  that  she  was  induced 
to  make  the  telse  statement  by  hw  mothv, 
to  enable  the  lattw  to  force  mon^  firan 
plaintiff  In  error,  and  also  to  break  .op  Qie 
criminal  relations  existing  between  hlin  and 
her  sister  Haggle ;  that  la,  to  separate  them, 
so  that  her  mother  could  obtain  money  by 
using  Bfaggie  as  a  Inra  for  otiier  men.  If 
this  teatlnumy  had  beoi  given  before  the 
Jury,  tb^  onild  not  hare  convicted  the 
plaintlfl  in  error,  unless  In  qplte  of  the  girl's 
testimony  as  to  her  own  virtue  the  state 
could  have  pnma  that  she  was  a  vlrtnoos 
girl. 

It  seems  hardly  probable  that  the  state 
eoQld  have  carried  this  burdoL  Aside  ttom 
the  testimony  of  the  girl  herself,  on  the 
motion  for  new  trial,  tbere  was  otiier  evi- 
dence indicating  that  she  was  a  girl  of  dis- 
solute hablte  beftne  plaintiff  In  errw  met 
her. 

We  add»  however,  that  although  at  tbe 
ground  Just  mentioned  we  must  set  aside  the 
affirmance  of  the  Judgment  of  the  trial  court 
entered  under  the  original  oidnion,  the  doc- 
trines and  rules  laid  down  in  that  (wiiilon 
are  here  reaffirmed  as  controlling  the  prac- 
tice in  this  state  on  all  points  therein  aat- 
tled. 
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TBAGABDEN  t.  B.  6.  OODLBT  LUMBER 
CO.  et  aL 

(Sfipnme  Coart  of  Texas.   March  12,  1913.) 

X  TeRDOB  ASb  PUBCHASEB  ({  242*)— BONA 

FiDB  PUBoHAs^s— Equity  im  Land— Bub- 
den  or  PBooir. 

Where  three  perBons  agreed  to  purchase 
land,  and  Bttar«  eciaaUy  in  the  profits  of  the 
purchase  and  in  tuing  the  tit\e,  the  same  of 
one  of  the  parties  does  not  appear  aa  a  gran- 
tee, bis  right  1ft  the  land  Is  an  equity,  and  IF  the 
land  is  sold,  and  he  does  not  receive  his  pro- 
portioii  of  tbe  proceeds,  the  bardeo  is  upon 
him,  in  an  action  a^inst  the  purchaser  to  re- 
cover a  tliird  Intereat-in  tbe  land,  to  show  no- 
tice to  the  purchaser,  or  that  it  did  not  pay  a 
valuable  consideration. 

[Ed.  Note.— For  other  cases,  see  Yendar  and 
Purchaser,  Gent  Dig.  H  608-60S;  Deo.  Dig.  f 
242.«1 

2.  COBPOBATIONS    (i  428*)— PBINOIPAI.  AND 

Agent  (!  180*)— Notice  to  Aobht— Pbesi- 

DENT'Or  GOBPORATION  AS  AqENT  OF  CoEPO- 
BATION, 

A  principal,  whether  a  corporation  or  a 
natural  person,  is  not  affected  by  notice  which 
corned  to  the  agent  or  officer,  unless  snch 
knowledge  waa  acquired  while  in  the  transac- 
tion of  toe  business  of  his  principal,  and  there- 
fore knowledge  of  an  equity  in  land  purchased 
by  a  corporation  and  transferred  to  another 
corporation  which  was  possessed  by  one  who 
was  president  of  hoth  the  corporations,  but 
which  knowedge  was  acquired  while  acting  in 
his  own  individual  interest,  and  not  in  tbe 
bndneM  of  the  oorporattoa.  It  not  noltoi  to 
tbe  eorporatlont. 


tion 

Dec.  Dig.  I  180.*] 

Error  to  Court  of  Civil  Appeals  of  Fifth 
Supreme  Judicial  District 

Action  by  W.  B.  Teagarden  against  tbe  R. 

B.  Godley  Lumber  Company  and  others. 
From  a  Judgment  in  the  trial  court  in  favor 
of  plaintiff  against  the  Lumber  Company  and 
against  plaintiff  as  to  other  defendants,  the 
tjambet  Company  sued  out  a  writ  of  error, 
and  upon  the  hearing  in  tbe  Court  of  Civil 
Appeals  Judgmoit  oi  the  trial  court  as  to 
the  Lumber  Company  was  reversed  (135  S. 
W.  1109),  from  which  Judgment  plaintiff 
brings  the  case  on  writ  of  error.'  Affirmed. 

M.  D.  CarlodE,  of  Wlnnsboro,  and  Teagar- 
den ts  Teagarden,  of  San  Antonio,  for  plain- 
tiff in  error.  K.  B.  Gralg  and  W.  H.  Allen, 
both  of  Dallas,  and  H.  C  Geddle,  of  Mlneola. 
toT  defendante  in  error. 

BROWN,  C.  J.  W.  B.  Teagarden  Insti- 
tuted this  mXt  against  tbe  B.  B.  Godley 
Lumber  Company,  a  corporation,  and  against 
R.  B.  Qodley,  J.  K.  Bucker,  W.  H.  Wroten, 

C.  G.  Slaughter.  Sr.,  C  G.  Slaughter,  Jr.,  and 
G.  G.  Wright  to  recover  a  one-third  Interest 
In  1,111  acres  of  land  and  damages.  Upon 
the  trial  the  Judge  of  tbe  district  court  en- 
tered the  following  order  upon  the  motion  of 
the  defendants  for  instruction :  "Now,  on  this 
'the  27tb  day  of  November,  1908,  at  the  con- 
dnslon  <tf  jdalnilff'B  testimony  in:  this  cana^ 


the  defendants  a  a  Slkughter,-  Sr..  a  C 
Slaughter,  Jr..  G.  Q.  Wright,  and  the  R.  B. 
Godley  Lumber  Company,  moved  the  conrt 
for  peremptory  Instructions  In  their  faror 
each,  which  motion  being  heard  It  Is  consid- 
ered and  adjudged  by  the  court  that  plaintiff 
has  made  no  cause  as  against  0.  C.  Slaugh- 
ter, Sr.,  C.  C.  Slaughter,  Jr.,  and  G.  G. 
Wright,  and  they  will  not  be  required  to 
further  appear  and  defend  herein.  But  aa 
to  defendant  R.  B.  Godley  Lumber  Company 
said  motion  is  defied.  To  which  ruling  of 
the  court  said  defendant  R.  B.  Godley  Lum- 
ber Company  excepts."  The  conrt  then  sub- 
mitted the  case  as  to  defendant  B.  B.  God- 
ley Lumber  Company,  hereafter  named  Lum- 
ber Company. 

The  Judge  submitted  the  case  to  tbe  Jury 
tinder  this  charge: 

"Gentlemen  of  the  Jury,  your  verdict  In 
this  case  will  be  answers  to  the  following 
questions,  and  snch  other  questions  pro- 
pounded by  either  plaintiff  or  defendant: 

"Question  1.  Did  plaintiff  W.  B.  Teagarden 
agree  with  defendant  Godley  that  be,  Tea- 
garden,  would  procure  and  furnish  to  God- 
ley a  large  quantity  of  pine  timbered  land. 
In  addition  to  the  land  In  controversy,  to  be 
put  into  the  venture  contemplated  by  plain- 
tiff and  defendants  Godley  and  Rucker? 
And.  if  so  (what)  was  the  condition  upon 
which  the  contract  was  entered  into?  Or 
was  the  agreement  one  entered  into  by  and 
between  Teagarden,  Godley,  and  Rucker  in 
effect  and  substance  that  they  would  J(^tly 
acquire  such  timbered  land  as  could  be 
bought  at  advantageotis  prices,  each  to  share 
equally  in  tbe  profits  after  paying  the  pur- 
chase money  to  whom  Godlflj  could  procure 
to  advance  same? 

"Question  2.  Did  Teagarden  offer  or  tender 
any  other  land  other  than  the  1,111  acres  to 
Godley? 

"Question  S.  If  you  find  that  Teagarden 
failed  to  furnlBh  other  land  than  the  1,111 
acres  of  land  In  controversy,  then  was  he 
prevented  from  doing  so  by  any  act  or  de- 
fault of  Godley?  If  so,  what  was  it? 

"Question  4.  Did  W.  B.  Teagarden  repre* 
sent  to  defendant  Godley  and  Ru(^er  that 
he,  Teagarden,  represented  the  owners  of  tbe 
land  In  oontroTeray^ 

"Question  5.  If  joa  And  that  W.  B  Tea- 
gardoi  represented  to  Godley  and  Radux 
that  he  rwreaented  the  owners  of  the  land 
in  controversy,  ttm  did  Godley  and  Rucker 
agree  on  tbe  purchase  of  said  land,  belierlng 
that  said  Teagarden  was  the  representatiTe 
of  the  owners? 

''Qnestton  6.  Was  W.  B.  Teagarden  acting 
as  the  agent  of  the  T.  R  Hyde  bdrs  in 'the 
sale  of  tbe  land  in  controversy? 

"Question  T.  If  you  answer  question  6  in 
the  affirmative,  then  did  be,  Teagarden,  re- 
ceive any  compensation  from  said  hdrs  in 
said  transaction? 
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'HiaetUftm  &  DM  W.  Teagwrden  agm 
and  consent  to  tbe  agreement  between  Godley 
and  Wroten  u  to  the  ranoneratlon  which 
Wrotra  was  to  and  did  rec^ve  for  his  bctv- 
Icea  In  paybic  the  purchaae  price  of  the  14II 
acres  of  land? 

"[Slcned]  B.  W.  Slmpwm,  Judge  Presldliig.'' 

The  jury  r^nrned  'these  answers: 

**We  the  jviy  make  answer  to  the  ques- 
tions propounded  by  the  court,  as  follows: 

"Answer  to  question  1:  Wa  find  that  they 
were  jolnUy  Interested  In  the  land. 

**We,  the  jury,  the  ageunoit  one  ot- 
tered into  by  and  between  Tea^rden,  Bnck- 
er,  and  Godley,  In  effect  and  substance  that 
tb^  would  jf^utly  acquire  such  timber  land 
as  could  be  bought  at  adnntageona  pvices, 
eadt  to  share  equally  In  tltt  proflta  after 
paying  the  purchase  money  to  whom  Godley 
should  procure  to  advance  same. 

"Answer  to  question  2:  He  did. 

"Answer  to  queathm  8 :  Tea;  because  Qod- 
1^  failed  to  fnmliib  the  money. 

"Answer  to  question  4:  He  did  not 

"Answw  to  question  S:  We  did  not  find  It 
that  way. 

"Answer  to  quertlon  6:  He  was  not 

"Answer  to  question  7 :  He  did  not 

"Answer  to  question  8 :  Tea. 

"[Signed]  O.  B.  Dykes,  Foreman." 

The  plaintiff  requested,  and  the  court  sub- 
mitted, these  Issnes: 

"a>  Did  plalnttfl  and  Rncker  and  Godley 
alter  into  the  contract  to  purchase  land  aa 
the  same  is  alleged  in  his  petition? 

"(2)  Did  plaintiff,  acting  for  himself  and 
Bucker  and  Godley,  contract  for  the  land 
In  question,  and  cause  it  to  be  tzansterred 
to  Wroten? 

"(8)  In  the  matter  of  the  dealinga  with  the 
bOn  of  and  the  purchase  of  the  land  and 
the  ctmTeyance  of  It,  was  irialntiff  acting  oo, 
b^lf  of  the  Hyde  heirs,  or  was  he  acting 
for  Rucker,  Go^ey,  and  himself?' 

The  jury  answered : 

"We,  the  Jury,  answer  the  questions  pro- 
pounded by  plaintiff  as  follows: 

"Answer  to  question  1 :  Yes. 

"Answer  to  question  2:  Yes. 

"Answer  to  qnestion  S:  Rndter,  Godley 
and  himself. 

"[Signed]  O.  B.  Dykes,  Foreman." 

Tbe  defendants  requested  the  following 
qnestlons : 

"Defendants  ask  tbe  snbmission  of  the  fol- 
lowing Issues  in  Uen  of  the  first  Issue  sub- 
mitted by  the  court: 

"(1)  In  the  contract  or  agreement  between 
plaintiff  Teagarden  and  defendants  Godley 
and  Rncker,  did  Teagarden  agree  to  procure 
and  famish  a  large  amount  of  pine  timbered 
lands  In  addition  to  the  land  In  controversy 
to  be  put  Into  the  venture  in  contemplation? 

"(2)  If  Teagarden  agreed  to  procure  and 
furnish  other  pine  timbered  lands,  then  was 
be  prevented  from  doing  so  by  any  failure 
or  refosal  of  Godley  to  furnish  the  money?" 


To  irtilCh  die  jury  answered: 

"Answer  to  qnestt<m  1:  Ye& 

"Answer  to  question  2:  He  was. 

"[Signed]  O.  B.  Dykes,  ForeoMa.* 

Dtfendanto  moved  to  set  aside  tlie  Aiding 
and  Judgmmt,  which  was  overmied,  and  no- 
tice of  appeal  was  given. 

Judgment  was  not  entered  at  that  ten, 
but  was  upon  motion  of  tbe  plalntUF  to  enter 
Judgment  nunc  pro  tunc  duly  entered  on  the 
4th  day  of  May,  1909.  in  favor  of  plaintiff 
against  the  Lumber  Company  for  tbe  land, 
and  against  plaintiff  as  to  the  other  defend- 
ants, from  which  judgment  the  Lumber  Com- 
pany sued  out  a  writ  of  error,  and  the  case 
was  returned  to  the  Fifth  Suinreme  Judicial 
District  Upon  hearing  the  honorable  Court 
of  CAvll  Appeals  reversed  the  Judgment  of 
the  district  court  as  to  the  Lumber  Company, 
and  rendered  Judgment  that  Teagarden  take 
nothing  by  his  suit  from  which  Jndsment 
this  writ  of  error  was  granted. 

The  Judgmrat  of  the  Court  of  Civil  Ap- 
peals can  be  sustained  alone  upon  the  ground 
that  there  Is  no  evldrace  to  support  a  con- 
clu8l(H]  that  the  Lumbtt  Company  had  notice 
of  plaintiff's  claim,  nor  notice  of  such  facta 
aa  would  require  the  said  company  to  make 
Inquiry  into  the  condition  of  the  title. 

Accqttlng  plalntifTs  statement  of  tlie  case, 
he,  Godley,  and  Bucker  entwed  Into  an 
agreemmt  to  irarchase  pine  lands  on  qpeco- 
latlon,  under  which  agre^eit  eadi  party 
was  to  be  entitled  to  one-ttdrd  tbe  land 
BO  acquired  after  paying  for  same.  Godley 
was  to  procure  tiie  money.  nainUff  under- 
took to  find  the  owners,  and  to  aecure  Oie 
trade.  Plaintiff  secured  the  trade  for  the 
land  in  controversy.  Godl^  secured  the 
money  by  having  the  land  conveyed  to  one 
Wrotoi  to  hold  in  trust  tor  the  three  par- 
ties until  his  loan  should  be  repaid.  Cfod- 
ley  returned  the  money  to  Wroten,  and  tbe 
land  was  conv^rcd  to  Godler.  who  h^  it  in 
trust  tw  ttie  three  with  the  rlg^t  to  rdm* 
burse  himself  toe  the  price  paid  for  tbe  land. 
At  the  time  of  the  agreonoit  between  plain- 
tiff, Godl^,  and  Rucker,  and  when  tbe  land 
was  convejned  by  Wroten  to  Godley,  the  lat- 
ter was  a  stockholder  In  and  i»esLdeait  of 
the  Oolranan  Lumber  Company  and  of  tbe 
Godley  Lumbar  Company.  Godley  sold  and 
conveyed  the  land  to  the  Colwnan  Lumber 
Company,  which  assumed  the  note  to  Wrotoi 
for  the  purchase  mon^,  and  on  the  same 
day  the  Coleman  Company  conveyed  the 
land  to  the  Godley  Company  for  a  valoable 
consideration,  the  assumption  of  tbe  pur^ 
chase-money  note. 

[1]  The  right  of  the  plaintiff  Teagarden 
in  the  land  Is  an  equity.  Ibe  Godley  Lum- 
ber Company  has  the  legal  title  The  rule 
is  that  under  this  state  of  focts  the  burden 
was  upon  plaintiff  to  show  notice  to  the 
Godl^  Lumber  Company.  Bamea  v.  Jaml- 
son,  24  TUE.  862;  Baldwin  t.  Boot;  00  Tax. 
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S46,  40  &  W.  8 ;  Bogon  t.  Boartoii,  94  Tex. 
40S,  60  8.  W.  800. 

[2]  Th^  is  no  evidence  of  notloe  to  ^- 
tber  of  the  corporations  excei>t  the  ancIlspn^ 
ed  fact  that  R.  B.  Godley  was  the  president 
of  ea<^  ot  them  at  the  time  the  land  was 
conveyed  to  him,  and  at  t2ie  time  tlie  agree- 
ment was  made  between  Mm  and  plaintiff 
for  pnrc^se  of  the  land.  By  the  allegations 
of  the  petition  and  the  evldoice  It  appears 
that  Godley  was  acting  fbr  himself  ftnd 
Quit  be,  In  fact,  sold  the  land  to  the  Ck>le* 
man  Company  for  a  valuable  ccmsideration. 
It  has  been  well  settled  in  this  state  that  a 
principal,  whether  a  corporation  or  natural 
person,  is  not  affected  by  notice  which  comes 
to  the  agmt  or  officer,  nnless  such  knowl- 
edge was  acquired  while  in  tlie  transaction 
of  the  business  of  his  prlndpaL  Texas  Loan 
Agency  v.  Taylor,  88  Tex.  4»,  29  S.  W.  IWt ; 
Kanffman  ft  Runge  v.  Robey,  60  Tex.  Sf^, 
48  Am.  Bep.  264;  8  Coofe.  Corp.  |  727; 
Bank  v.  Loyhed,  28  Minn.  896. 10  N.  W.  421 ; 
Bang  T.  Brett.  62  Bfinn.  4.  68  N.  W.  1067; 
Bank  v.  Sharpe.  40  Neb.  128,  68  N.  W.  734 ; 
T^rell  T.  Bank,  12  Ala.  602;  Cooper  v. 
Fbrd,  20  Tex.  Civ.  App.  263.  09  S.  W.  487. 

In  the  case  of  Texas  Loan  Agency  v.  Tay- 
lor, supra,  Jndge  Gaines  said:  "Whether 
knowledge  which  an  agent  has  acquired  In 
a  business  other  than  that  of  his  principal 
can  be  Imputed  to  the  principal  is  a  ques- 
tion upon  which  there  is  a  conflict  of  au- 
thority. In  Kanffman  v.  Robey,  60  Tex.  808, 
48  Am.  Rep.  264,  the  doctrine  is  announced 
that  the  principal  Is  not  chargeable  with 
such  knowledge.  We  tblnk  this  the  correct 
rule  In  Irvine  v.  Grady,  85  Tex.  120  [10 
S.  W.  1028].  we  held  that  the  doctrine  that 
notice  to  the  Agent  Is  notice  to  the  principal 
does  not  rest  upon  the  theory  of  the  legal 
idratity  of  the  two,  but  that  it  should  be 
'placed  upon  the  ground  that,  when  a  prind- 
pal  has  consummated  a  transaction  *  *  * 
tbnrai^  an  agent;  it  Is  contrary  to  equity 
and  good  omisdence  Qiat  he  should  be  per- 
mitted to  avail  hlmsidf  of  the  benefits  of 
hla  agent's  participation  without  becoming 
responsible  as  well  for  his  agent's  knowledge 
as  tot  his  ag^t's  act'  Since  the  principal. 
If  ha  had  coi^ncted  the  transaction  for 
lilDwelt  would  In  all  probabUlty  have  aacet- 
talned  the  facta  whldi  came  to  tlie  knowl- 
edge the  agent  in  making  the  transaction, 
he  atumid  not  be  allowed  to  avail  himself  of 
the  circumstance  that  he  acted  throng  an 
ag«it,  and  to  say  that,  although  his  agent 
was  affected  with  notice,  be  acted  in  good 
faith.  This  principle  only  applies  where  the 
agent  acquires  his  knowledge  in  the  tran» 
action  of  his  prlndpal's  budness;  and  we 
therefore  think  that  the  doctrine  of  imputed 
notice  shonld  be  limited  to  cases  of  that 
character." 

The  cltfit  at  action  daimed  by  the  plain- 
tiff being  an  equity  la  the  land  and  the 


legal  title  being  in  tJle  Qodl^  Lumber  Com- 
pany, the  burden  was  on  the  plaintiff  to 
prove  that  defendant  had  notice  of  his  eq- 
uity, or  that  it  did  not  pay  a  valuable  con- 
sideration therefor..  There  is  no  evidence 
that  Godley  represented  the  corporation  in 
the  purchase  of  the  land,  but  the  allegations 
of  plaintiff's  petition  and  bis  own  evidence 
show  that  the  purchase  was  made  and  deed 
taken  to  secure  the  land  to  the  three  per- 
sons, Godley,  Rncker,  and  plaintiff,  fbr  sale 
to  some  sawmill  for  profit  Godley  'was 
acting  for  plaintiff,  or  there  is  no  cause  of 
action,  because  that  is  the  foundation  upon 
which  the  trust  must  r«it  Therefore  the 
Information  of  i^alntUTs  trustee  acquired  as 
such  cannot  be  Invnted  to  a  pnrcfaaser  from 
sudi  trustee. 

It  is  ordered  that  the  Judgment  of  the 
Court  of  Uvll  Anneals  be  affirmed. 


ELDER,  DEMPSTER  ft  CO.  v.  ST.  LOXnS 
SOUTHWESTERN  BT.  CO.  OV 
TEXAS  et  al 
(Supreme  Court  of  Texas.    March  19,  1918.) 

1.  LiuiTATiON  or  Actions  (|  28»)— Statutm 

— COHSTBUOnON— "AonOHS  FOB  DlBT." 
The  words  "sctions  for  debt."  as  used  in 
statates  of  limiUtiona  (Rev.  St  1806,  arts. 
3354,  3356).  ioclade  snits  brought  to  recover 
money  for  breach  of  a  contract  in  writing, 
^thont  regard  for  the  teehnictl  Astlnctiim  be- 
tween debt  and  damages. 

[Ed.  Note.— For  other  cases,  see  limitation 
of  ActlonB,  Cent  EHg.  ft  184.  186^  142;  Dec. 
Dig.  S  28.*] 

2.  LiKiTATiON  or  Actions  (|  24*)— Action 
ON  CoNTBACi^**GonTBAer  m  Wbitino*'— 
Bizj.  or  L&nnie. 

Rev.  Civ.  St  1011,  art  719,  provides  tiiat 
every  bill  of  lading  issued  by  the  authorised 
agent  of  a  carrier  or  receiver  thereof  shall  be 
deemed  and  held  to  be  the  act  and  deed  of  the 
carrier  or  receiver,  and  the  principal  shall  be 
liable  thereon  in  accordance  with  its  terms. 
Article  710  requires  carriers  on  demand  to  give 
to  the  shipper  a  bill  of  ladlns  or  memorandam 
in  writing,  stating  the  quantity,  character,  or- 
der, and  condition  of  the  goods,  and,  in  case  of 
a  refusal  to  execute  and  deliver  such  bill  or 
memorandum  in  writing,  the  carrier  sheJl  be 
liable  to  a  penalty.  Held,  that  a  bill  of  lading 
executed  by  a  carrier  is  a  "contract  in  writ^g^ 
within  Rev.  Civ.  St  1911,  art.  6688,  providing 
that  actions  for  debt,  evidenced  by  or  founded 
on  any  contract  in  writing,  shall  be  brought 
within  f<mr  years  after  the  eanse  of  action  has 
accrued. 

[Ed.  Note.— For  other  casea  see  limitation 
of  ActiMDS,  Gent  Dig.  ||  112-117;  Dec  Dig.  { 

For  other  definitions,  see  Words  and  Phrases, 
vol.  8,  pp.  7644.  783a] 

3.  Cabbiebs  (|  47*)— GoNNBCTiHa  Gabbieb^ 
Thbouqh  Routb— Biu.  or  Ladino— Con- 

OLVBITBNBSS. 

Bev.  St  1896,  art  381a,  provides  that  all 
carriers,  over  whose  lines  or  parts  thereof 
freight  is  transported  within  the  state  on  a 
contract  for  throoch  carriage  recognised,  ac- 
quiesced in.  or  acted  on  by  such  carriers.  shalL 
with  respect  to  the  undertaking,  be  considered 
to  be  connecting  Unes  and  agents  of  each  other, 
and  under  contract  with  each  other  and  with 
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tbe  Bbtpper  to  be  bound  by  the  Initial  contract, 
and  any  tbronfh  bill  of  lading  shall  coostltate 

prima  facie  evidence  of  the  subsiBtence  of  the 
relations,  duties,  and  Uabilitiea  prescribed,  not- 
vithBtanding  any  stipolationa  to  tbe  contrary 
by  auch  carriers,  or  either  of  theoL  Article 
3Slb  dedarea  that,  for  any  damage  for  injury 
to  freight  so  transported,  plaintiff  may  recover 
against  either  of  tbe  connecting  carriera,  and 
the  latter,  If  hdid  liable,  may  recover  over 
against  tbe  carrier  through  whose  negligence 
the  loss  occurred.  Beld  tnat,  where  a  bul  of 
lading  for  the  transportation  of  cotton  provid- 
ed for  through  shipment  over  connecting  lines, 
and  tbe  contract  for  through  carriage  was  rec- 
ognized, acquiesced  In,  or  acted  upon  by  aacb 
connecting  carriers,  they,  as  well  as  dw  laaulng 
carrier,  were  bonnd  by  its  terms. 

[Ed.  Note.— For  other  cases,  see  Carriers. 
Cent  Dig.  »  107,  108^  184r-141,  204;  Dec.  Dig. 
i  47.*] 

4.  ACTioif  (I  27*)— Natubb  and  Fobh— Coh- 

IBACT  OB  TOBT.  . 

Where,  In  an  action  againat  ccmnectlng 
carriers  for  loss  of  goods,  tbe  petition  alleged 
that  the  goods  were  shipped  under  a  through 
bill  of  laduig  which  had  been  assigned  to  plain- 
tiffs, and  that  the  damages  complained  of  were 
caused  by  dnFendants'  breach  of  the  contract  of 
carriage  entered  into  in  writing  between  plain- 
tiffs and  defendants  under  such  bill  of  lading 
by  defendants'  failure  to  deliver  eight  bales  ol 
the  cotton,  and  that  the  bill  of  lading  waa  rec- 
ognized, acquiesced  in,  and  acted  upon  by  both 
of  the  connecting  carriers,  and  alleged  damag- 
es in  a  specific  amount  by  reason  of  defend- 
ants' failure  to  deliver  tbe  cotton,  it  stated  a 
cause  of  action  ez  contractu  and  not  ex  de- 
licto 

[Ed.  Note.— For  other  cases,  see  Action,  Cent. 
Dig.  {{  160-195:  Dec.  Dig.  |  27.*] 

5.  TBBSPAas  (I  1*)- What  Constitutes. 

Trespass  does  not  arise  from  tbe  mere 
omission  to  do  a  duty.  It  must  be  an  act  com- 
mitted, as  contradutinguished  from  an  act 
omitted. 

[Ed.  Note. — For  other  eases,  aea  Treapass, 
Cent.  Dig.  1 1;  Dee.  Dig.  {  I.*] 

CertlBed  Question  from  Court  of  Civil  Ap- 
peals of  First  Supreme  Judicial  District 

Action  by  Elder,  Dempster  &  Co.  against 
the  St  Louis  Southwestern  Railway  Compa- 
ny of  Texas  and  others.  From  a  Judgment 
sustaining  a  demurrer  to  the  petition,  plain- 
tiffs appealed  to  the  Court  of  Civil  Appeals, 
by  which  a  question  was  certified  to  the  Su- 
preme Court 

Edward  F.  Harris  and  Harris  &  Harris, 
all  of  Galveston,  for  appellants.  B.  B.  Per- 
Una,  of  Dallas,  and  Wilson,  Dabn^  &  King, 
of  Houston,  for  appellees. 


HAWKINS,  J.  The  Court  of  Ovll  Appeals 
for  the  First  Supreme  Judicial  District  has 
certified  for  our  decision  a  question  which, 
with  its  statement  of  the  case,  is  as  follows: 

"Thia  is  a  suit  In  the  county  court  of  Gal- 
veston county  by  Elder,  Dempster  &  Co. 
against  tbe  St  Louis  Southwestern  Bailway 
Company  of  Texas  and  the  International  & 
Great  Northern  Railway  Company  to  recov- 
er $550,  the  alleged  value  of  eight  bales  of 
cotton. 

"For  a  full  nnderstandlng  of  tbe  qneatlon 


presented.  It  la  necessary  to  set  but  a  large 
portion  of  plaintiffs'  petition  as  follows: 

"  That  on,  to  vrlt,  the  20th  day  of  No- 
vember, 1906,  there  were  delivered  to  de- 
foidant  St  Louis  Southwestern  Railway 
Company  of  Texas,  at  Oatesvllle,  Tex.,  by 
Gnssonl  &  Co.,  60  bales  of  cotton  marked 
"X  O  I  B,"  which  were  received  by  said 
defendant  to  be  delivered  to  the  aaid  ship> 
pers'  order  at  Galveston,  Tex.,  notify  J.  H. 
W.  Steele,  Galveston,  Tex.,  for  whltdi  cob- 
ton  the  said  defendant  executed  and  deliv- 
ered a  through  bill  of  lading,  No.  256,  from 
GatesvlUe,  Tex.,  to  Galveston,  Tex.;  that 
thereafter  the  said  Gussoni  &  Co.  assigned 
and  delivered  said  bill  of  lading  and  all 
rights  thereunder  to  the  plalntUTs,  and  such 
assignment  was  and  is  evidenced  by  the  in- 
dorsement on  the  back  of  said  bill  of  lad- 
ing, and  the  plaintiffs  herein  are  the  lawful 
owners  and  holders  of  said  bill  of  lading  and 
all  rights  accruing  thereunder. 

"  'That  said  shipment  was  made  at  agreed 
and  through  rates  for  the  whole  route,  and 
said  bill  of  lading  was  recognized,  acquiesced 
in,  and  acted  upon  by  both  of  said  defend- 
ant railroads;  and  42  bales  of  said  cotton, 
and  no  more,  were  by  tbe  defendants  deUv- 
ered  to  these  plaintiffs  In  Galveston,  Tex.,  on 
various  dates  between  December  21,  1906, 
and  April  18, 1907,  and  in  due  course  of  busi- 
ness tbe  remaining  undelivered  quantity  of 
eight  bales  of  cotton  should  also  have  been 
delivered  on  or  about  the  18th  day  of  April, 
1907,  said  date  being  a  reasonable  time,  un- 
der the  conditions  then  existing,  for  the  de- 
livery of  said  cotton  at  Galveston,  Tex. ;  but 
both  of  the  defendants  utterly  failed  to  de- 
liver the  said  eight  bales  of  cotton  as  they 
were  bound  to  do,  and  never  have  delivered 
the  said  eight  bales  of  cotton,  or  any  part 
thereof,  whereby  tbe  said  cotton  was  whol- 
ly lost  to  the  plaintiffs,  to  the  damage  of 
plaintiffs  in  the  sum  of  $550. 

"  "That  at  the  request  of  the  defendants, 
the  said  bill  of  lading  was  by  the  plaintiff 
deposited  with  the  defendant  International 
&  Great  Northern  Railroad  Company,  and 
both  of  the  defendants  are  hereby  notifled  to 
produce  the  same  at  the  trial  of  this  cause. 

"  That  a  true  and  correct  copy  of  said 
bill  of  lading  cannot  be  attached  hereto,  be- 
cause the  plaintiffs  have  no  such  copy  In 
their  possession,  and  the  original  bill  of  lad- 
ing la  not  in  their  possession,  but  in  the  pos- 
sesion of  the  defendants,  as  above  stated. 

"  'That  the  plaintiffs  allege  that  the  dam- 
age hereinbefore  set  fortli  was  caused  them 
by  tbe  breach  of  tbe  contract  of  carriage 
entered  Into  in  writing  between  the  plaintiffs 
and  tbe  defendants  under  said  bill  of  lad- 
ing, and  ttiat  said  bill  of  lading,  In  writing 
bound  and  obligated  the  defendants,  and  each 
of  them,  to  safely  deliver  said  cotton,  as 
hereinbefore  stated,  at  Galveston,  Tex.;  the 
plaintitCa  alleging  as  ber^nbtfore  set  out 
that  Bald  Mil  of  lading  was  Imnd  by  tbe 
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St  Louis  Southwestern  Railway  CompaoT 
of  Texas,  and  recognized,  acquiesced  In,  and 
acted  upon  1^  both  of  aald  defendant  rail- 
roads.' 

*'The  original  petttion  was  filed  February 
23,  1910.  To  this  petition  the  defendants 
interposed  a  special  exception  that  it  ap- 
pea  red  from  the  allegations  of  the  petition 
that  the  plaintiffs'  cause  of  action  was  barred 
by  the  statute  of  limitation  of  two  years. 
This  CTceptlon  was  sustained  by  the  trial 
court ;  and,  the  plalntilEs  declining  to  amend, 
the  cause  was  dismissed. 

"The  single  question  presented  by  the  ap- 
peal Is  whether  the  cause  of  action  stated 
In  the  petition  comes  under  the  provisiona 
of  the  two  OF  four  years'  statute  of  limita- 
tion. This  question  was  decided  adversely 
to  aM»enant  by  the  Court  of  Clrll  Appeals  of 
the  Fourth  District,  in  the  case  of  O.,  H.  & 
S.  A.  Ry.  Co.  T.  Clemons,  19  Tex.  Ov.  App. 
452,  47  S.  W.  731,  and  by  the  Court  of 
Civil  Appeals  of  the  Third  District  In  Da- 
vles  V.  Texas  Central  Hy.  Co.,  133  S.  W.  295, 
adversely  to  appellees*  contention  In  the  pres- 
ent case.  We  are  unable  to  dtstingnlsh 
these  two  cases,  or  to  distinguish  the  pres- 
ent case  from  either  of  them,  on  this  point 
We  approve  the  decision  of  the  Da  vies  Case 
In  the  main  for  the  reasons  stated  in  the 
opinion;  bat  such  dedslon  of  the  present 
case  would  necessarily  conflict  with  the  de- 
cision in  tlie  desnaoB  Case,  as  Is  <dearly 
shown  by  the  petition  in  that  cas^  a  copy  of 
vhlch  we  have  before  na.  This,  in  our  opin- 
ion, requires  us,  under  section  1,  c.  98,  of  the 
Acts  of  the  Twenty-Sixth  Legislature  (Acts 
1899,  p.  170;  R.  S.  1911,  art  162S),  to  cer- 
tify the  question  to  the  Snprene  Court  For 
this  reason,  and  also  under  the  provisiona 
of  article  IMS  <&  8.  1911,  art  IGlO),  Inas- 
much as  the  Question  presented  is  of  genera 
at  Importance  upon  wMch  the  Courts  of 
Ovll  Appeals  are  evidently  not  agreed,  and 
the  dedslao  ot  this  court  in  the  mesoitcasB 
la  final,  we  de«u  it  advisable  to  submit  to 
yam  iKmorable  court  the  fOllowliig  qoestltni: 

''Question:  Did  the  district  court  wr  In 
sustaining  the  special  exceptl<ni  to  the  peti- 
tlonr* 

Inasmuch  as  it  qipears  from  the  brief  for 
appellants,  and  even  frmn  tiie  first  paragraph 
of  the  foregoing  statement  by  the  Court  ot 
Civil  Appeals,  that  this  cause  came  up  ficom 
the  county  court  of  Galveston  coun^,  we 
wHl  treat  as  clerical  and  immaterial  error 
the  reference  in  the  certified  question  to  the 
district  court 

The  cont«itlons  of  the  parties  are,  in  sub- 
stance^  as  follows:  Appdiants,  through  their 
attom^s,  insist  tliat  "debt"  as  used  in  our 
statutes  of  limitation,  includes  damages  for 
brtoch  of  a  written  contract ;  that  the  cause 
of  action  as  stated  in  the  petition  is  ex  con- 
tractu, and  not  ex  delicto;  that  vmiee  the 
agreement  of  the  Initial  carrier  for  through 
shipment  of  the  cotton,  from  Gatesville  to 
Galveston,  recognized,  a^ulesced  in,  and  act- 


ed  upon  by  Its  connecting  carrier,  damages 
for  a  breach  of  that  agreement  constitute  an 
Indebtedness  which  Is  both  evidenced  by  and 
founded  upon  a  contract  in  writing,  to  wit, 
the  bill  of  lading;  that  the  petition  declares 
upon  such  writtm  contract,  and  seeks  recov- 
ery of  damages  for  an  alleged  breach  thereof, 
rather  than  for  conversion  of  the  cotton  oi 
for  n^Iect  of  the  carriers  to  perform  a  statu- 
tory duty;  and  that  consequently  the  statute 
of  four  years'  limitation  (Revised  Statutep 
1895,  art  3306,  subd  1)  appUes.  It  Is  as  fol- 
lows :  "There  shall  be  commenced  and  pros- 
ecuted within  four  years  after  the  cause  ot 
action  shall  have  accrued,  and  not  afterward, 
all  actions  or  suits  in  court  of  the  follow- 
ing description:  (1)  Actions  for  debt  where 
the  indebtedness  Is  evidenced  by  or  founded 
upon  any  contract  In  writing." 

Appellees,  through  their  attorneys,  insist 
that  the  cause  of  action  Is  necessarily  ex  de- 
licto, in  tort  for  conversion  of  the  cotton, 
or  in  assumpsit,  for  failure  in  the  pwform- 
ance  of  a  statutory  duty.  They  concede  that 
"debt,"  as  used  In  our  limitation  statutes. 
Includes  damages  for  breach  of  a  written 
contract;  but  they  contend  that  it  this  be 
an  action  for  debt  (which  they  deny),  it  Is 
an  action  on  a  contract  not  In  writing,  or  if 
in  writing,  not  wholly  In  writing;  that  the 
bill  of  lading  is  practically  nothing  more 
than  a  recdpt  fbr  the  goods— a  mere  fictional 
contract  a  contract  in  name  only — and  that 
the  real  obligation  of  the  carriers  arises  en- 
tirely out  of  their  statutory  duty  to  receive 
and  transport  the  goods;  and  that  under 
any  such  circumstances,  the  action  is  barred 
by  the  statute  of  two  years'  Umltati<m.  It 
embraces  the  following  provislmis:  "Art 
3364.  There  shall  be  commenced  and  prose- 
cuted within  two  years  after  the  cause  ot 
action  shall  have  accrued,  and  not  afterward, 
all  actions  or  nilti  in  court  of  the  following 
description:  (^  Actions  for  debt  where  the 
indebtedness  is  not  eridenoed  by  a  contract 
In  writing."  Revised  BUtntes  189S.  The  Is- 
stie  as  to  which  statute  controls  la  tersdy 
iniesented  by  the  certified  qoestlonl 

[1]  That  *^ctlons  for  debt,"  as  need  in  said 
statutes,  include  suits  brought  to  recover 
money  tor  the  breadb  of  a  contract  in  writ- 
ing, without  regard  for  the  technical  dis- 
tinction between  debt  And  damages,  is  well 
settled.  The  Congress  of  the  republic  in 
1841  oiacted  a  statate  of  limitation  of  four 
years,  which  embraced  "all  actiims  of  debt 
grounded  upon  any  contract  in  writing.'* 
Oam.  Laws  of  T^  vol.  2,  p.  627.  It  remahied  ^ 
in  force  until  it  was  carried  into  the  Revised, 
Statutes  of  1879  in  ammded  form,  embrac- 
ing: "(1)  Actions  tot  d^t  where  the  Ladebt- 
edness  is  evidenced  by  or  founded  upon  any 
contract  In  writing" — and  in  that  amended 
form  it  has  remained  in  force  to  this  day. 
Revised  Statutes  1879,  art  3205 ;  R.  S.  1895, 
art  3356;  R.  S.  1911,  art  6668. 

The  original  statute  was  construed  by  this 
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mart  In  1856,  In  HobloBon  t.  Tarnell,  16 
Tex.  3^;  the  action  being  upon  a  written 
contract  and  for  a  sum  ot  money  for  tbe 
hire  of  a  slare  and  for  damages  for  follare 
to  reddtver  him  on  January  1,  1849.  In  dis- 
posing of  the  case,  this  court  said  with  refer- 
ence to  flo  much  of  the  action  as  related  to 
damages:  "It  Is  admitted  that  the  action 
Is  founded  on  a  contract  in  writing;  bat  It  Is 
Insisted  the  ^  limitation  of  four  years  does 
not  apply,  because  it  !g  not  an  'action  of 
debt.'  It  Is  true  it  Is  not  an  action  of  debt, 
nor  an  action  to  recover  a  debt,  technically 
so  called.  Technically  we  have  no  audi  ac- 
tloa  as  an  action  of  debt  If  we  were  to  con- 
strue tbe  statute  literally,  according  to  the 
technical  s^niflcation  of  its  terms,  it  is  plain 
the  present  case  would  not  come  within  any 
of  its  provisions.  It  is  not  tedintcally  an  ac- 
tion of  debt  or  an  action  to  recover  a  d^t; 
but  it  is  an  action  to  reeorer  a  sum  of  mon- 
9j,  technically  damages  fbonded  on  the  breach 
of  a  contract  In  writing  for  ttie  delivery  of 
q^edflc  propwty.  *  *  *  It  mnst^  then,  re- 
ceive Bnch  a  reasfHiable  and  liberal  Inteiipre- 
tatlon  as  will  give  tt  effect  according  to  the 
qiirit  and  Intention  of  tbe  statute^  To  do 
this,  we  must  disregard  the  technical  dis- 
tinction of  forms  and  terms,  and  look  to  the 
substance  and  nnnifest  object  of  the  statute. 
Tb&t,  obvlonsly,  was  to  prescribe  a  limita- 
tion of  all  acUioiB  for  the  recovery  of  mon^ 
upon  contracts  in  writing,  without  reference 
to  any  technical  distinction  of  terms,  which 
have  no  place  in  our  syston.  We  cannot 
suppose  that  either  the  term  'action*  or  'debt' 
was  used  in  a  strictly  technical  conunon-law 
sense,  the  torm  *acttons.'  with  referwice  to 
common-law  forms,  or  'debt,'  in  reference  to 
tbe  strict  conunon-law  meaning  of  that  term. 
We  cannot  give  tliat  construction  to  the  term 
■actions,'  for  the  obvious  reason  that  we  have 
not  the  common-law  forms  of  action;  and. 
though  there  would  not  be  the  same  diffi- 
culty in  giving  a  technical  meaning  to  the 
term  'debt,*  there  is  no  more  reason  for  sup- 
posing that  such  a  meaning  was  attached  to 
it  by  the  I^eglalatuTe.  The  more  reasonable 
construction,  and  tliat  which  best  harmonis- 
es with  the  general  provisions  and  policy  of 
tbe  statute,  we  think  is  to  consider  the  terms 
'actions  of  debt,  grounded  on  any  contract 
in  writing.'  as  Including  all  suits  brought  to 
recover  money  for  the  breach  of  a  contract 
in  writing,  without  regard  to  the  technlcftl 
distinction  between  debt  and  damages.  The 
present  action  was  brought  upon  a  contract 
In  writing  to  pay  a  sum  certain  In  money, 
technically  a  debt,  and  an  unliquidated  sum 
for  the  breach  of  the  contract  to  deliver  spe- 
cific property,  technically  damages.  Both 
demands  arise  upon  the  breach  of  the  same 
written  contract;  and  it  cannot  have  been 
intended  In  such  a  case  that  one  period  of 
limitation  should  bar  one  part  of  the  cause 
of  action,  and  a  different  period  another  part, 
arising  tQton  the  same  contract,  mer^  be> 


cause.  In  technical  legal  phrase,  the  one  is 
called  'debt^  and  tbe  other  'damages.'  The 
suit,  being  for  the  recovery  of  money  for  the 
breach  of  a  written  contract,  comes  within 
the  reason  and  intention  of  the  provlskm  pre- 
scribing the  limitation  of  actions  for  money 
demands  arising  upon  written  contracts, 
which,  being  four  years,  the  court  did  not  err 
In  holding  that  the  right  of  actiw  was  not 
barred  by  the  Btatute.t* 

If  said  statute.  In  even  Its  origliial  form, 
had  bem  carried  into  subsequent  revisions 
of  our  laws,  It  would  be  presumed.  In  ea^ 
instance,  that  the  Legislature  re-enacted  It, 
fficpecting  and  Intending  that  it  should  be 
so  construed  thereafter.  Howew,  not  con- 
tent with  that,  tbe  L^^latnre,  as  we  have 
seen,  inserted  In  tbe  Revised  Statutes  of 
1879  tbe  words  "is  evidenced  1^  or,"  and 
dianged  tbe  word  "grounded"  to  "founded," 
making  subdivision  1  read  as  first  above 
quoted,  and  has  carried  the  same  language 
forward  into  eat^  subsequent  revi^n;  the 
legislative  purpose  evidently  bdng  to  make 
certain  and  to  broaden  and  liberalize  tlie 
legal  effect  of  the  statute  in  accnrd  with  the 
construction  wbldi  this  court  had  so  stven 
to  it  In  its  original  form. 

Robinson  v.  Vamell,  supra,  was  referred 
to  and  quoted  from,  apjwovlngty,  by  tills 
court  In  1900,  in  Gordon  t.  Rhodes,  102  Tex. 
800,  116  S.  W.  40,  wherein  it  was  beld  that 
the  word  "debt,"  as  used  tat  Revised  Sta^ 
utes,  art  8354,  snbd.  4,  siqwa,  ombracea  dam- 
ages for  deceit  In  selling  lands;  and  again 
in  1910,  in  HiUman  v.  .Oallagber,  103  Tex. 
427, 128  &  W.  890,  wbereln  it  was  held  that 
an  action  for  damagea  for  breadies  of  a  liq- 
uor dealer's  bond  was  an  "action  for  debt" 
within  the  operation  of  said  article  3396, 
BUbd.  1,  and  that  tbe  cause  of  action  was 
both  evidenced  by  and  founded  upon  a  oon- 
tract  in  writing,  to  wit,  the  statutory  bond. 

Tbe  doctrine  so  announced  in  the  above  de- 
cMons  has  bem  recognised  and  applied  by 
several  of  our  Cionrts  of  Civil  Appeals.  Stiff 
V.  Fisher.  2  Tex.  Olv.  App.  346,  21  S.  W.  202; 
Schurenberg  v.  WUbelm  (Olv.  App.)  2S  8.  W. 
817;  Wood  Mowing,  etc,  t.  Hanco^  4  Tex. 
Civ.  App.  802,  28  S.  W.  884;  Trube  t.  Mon^ 
gomery,  7  Tex.  Glv.  ^p.  GSt,  27  S.  W.  19; 
Houston  Saengorbund  v.  Dunn,  41  Tex.  Olv. 
App;  876.  92  S.  W.  429;  Davles  t.  Railway 
(av.  App.)  133  S.  W.  295;  St  L.,  8.  F.  & 
T.  By.  Go.  V.  Birge-Foibea  Go.  (Glv.  App.) 
139  S.  W.  8.  The  only  Texas  decision  to  tJie 
contrary,  which  we  have  found,  was  by  the 
old  Court  of  Appeals  in  Mlllington  v.  Rail- 
way, 2  Willson,  Civ.  Gas.  Ct  App.  |  171,  In 
which  Robinson  Tam^  was  apparently 
overlooked. 

But,  just  here,  upon  the  eontentlona  of  ap- 
pellees, arise  the  following  questions: 

[2]  First  Is  the  bill  of  hiding  a  "contract 
In  writing"  within  tbe  meaning  of  article 
3356.  supra?  This  inquiry  goes  to  both  the 
form  and  the  substance  of  that  Inatmment 
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and  cfvUa  into  view  tbe  statutory  duties  of 
each  of  the  carriers  with  regard  to  the  shlp- 
ment  That  the  bill  o:^  lading  was  not  signed 
by  the  shipper  is  Immaterial.  Ryan  r.  Rail- 
way, 66  Tex.  17,  67  Am.  Rep.  589;  Schloss 
V.  RaUway,  86  Tex.  802,  22  8.  W.  1014.  In 
Wells  Fargo  &  Go.  Express  t.  Fuller,  4  Tex. 
ClT.  App.  213,  23  S.  W.  412,  the  court  said : 
"The  receipt  given  by  the  express  company 
purports  to  state  the  terms  upon  which  the 
shipment  was  made,  and  though  signed  only 
by  the  carrier,  when  accepted  by  the  8hipi>er, 
he  became  a  party  to  It,  bound,  by  its  terms. 
Hutch.  Carr.  pars.  120.  122.  It  contains  all 
the  necessary  elements  of  a  shilling  con- 
tract; and,  under  well-established  principles, 
it  must  be  treated  as  the  final  agreement  of 
the  parties,  into  which  all  parol  negotiations 
and  understandings  were  merged,  and  by  its 
terms  the  duties  and  liabilities  of  the  parties 
thereto  must  be  determined.  'Resort  cannot 
be  liad  to  prior  or  contemporaneous  parol 
negotiations  or  agreements  to  vary  Its 
terms.'  And  this  rule  applies  not  only  to  Its 
expr«is  provisions,  but  to  the  legal  import 
of  the  contract,  aud  further  provisions  which 
the  law  mokes  for  the  parties,  such  as  the 
right  of  the  Carrier  to  route  the  shipment 
when  the  contract.  In  its  express  terms,  is 
silent  upon  that  point  Hutch.  Carr.  pars. 
126b,  127;  Fort.  Bills  Lad.  pars.  64,  66,  and 
cases  dted;  Arnold  v.  Jones,  26  Tex.  335 
[82  Am.  'Dec.  617] ;  The  Delaware,  14  Wall. 
079  [20  L.  Ed.  779];  White  v.  Ashton,  61  N. 
Y.  283;  Creery  t.  Holly,  14  Wend.  [N.  Y.] 
26." 

Since  the  decision  in  the  Express  Case  was 
rendered,  the  Legislature  enacted  a  statute 
which  contains  the  following  provislons: 
"Art  710.  Each  and  every  bill  of  lading  Is- 
sued by  the  authorized  agent  of  any  carrier 
or  receiver  thereof,  affected  by  this  chapter, 
shall  be  deemed  and  held  to  be  the  act  and 
deed  of  such  carrier  or  receiver  thereof, 
and  the  principal  shall  be  liable  thereon  In 
accordance  with  the  terms  thereof."  R.  S. 
1011,  Acta  1910,  4th  S.  S.,  p.  138,  |  6. 

The  bill  of  lading  In  the  case  at  bar,  as 
set  ont  In  tbe  brief  for  appellees,  was  in 
writing,  and  was  duly  signed  on  behalf  of 
the  initial  carrier.  It  speaks  the  agreemoit 
between  that  carrier  and  the  shipper  for 
through  carriage  of  the  cotton  from  Gatea- 
TiUe  to  Galveston,  consigned  to  "shfpper's  or- 
der, notify  J.  H.  W.  Steele."  It  embodies  the 
essential  elements  of  an  ordinary  contract 
By  the  terms  of  a  statute  in  force  at  the 
date  of  said  shipment  and  bill  of  lading  and 
yet  in  force,  the  Initial  carrier  was  required 
to  execute  and  deliver  to  the  shipper,  upon 
receiving  tbe  cotton,  a  bill  of  lading,  upon 
demand  being  made  therefor;  but  it  was 
under  no  common-law  or  statutory  obligation 
to  Issue  a  bill  of  lading  for  a  through  ship- 
ment extending  beyond  its  own  line.  It  did 
80,  however,  as  we  have  seen. 

Article  322,  Revised  Statutes  1896,  la  as 
follow! :   **CommiHi  carrlen  an  required, 


when  th^  receive  goods  for  transportation," 
to  give  to  the  shipper,  when  It  Is  demanded, 
a  bill  of  lading  or  memorandum  Id  writing, 
stating  the  Quantity,  character,  order  and 
condition  of  the  goods;,  and  such  goods  shall 
be  delivered,  In  the;  manner,  provided  by  com- 
mon law,  in  like  oider  and  condition  to  con- 
signee, the  unavoidable  wear  and  tear  and 
deterioration  in  due  course  of  transporta- 
tion only  excepted;  and  In  case  such  com- 
mon carriers  shall  fall  to  deliver  goods  as 
above  required,  they  shall  be  liable  to  the 
party  Injured  for  his  damages,  as  at  com- 
mon law;  and  In  case  of  their  refusal  to 
execute  and  deliver  a  bill  of  lading  or  memo- 
randum In  writing,  as  above  required,  they 
shall  be  liable  to  a  penalty  of  not  less  than 
five  nor  more  than  five  hundred  dollars,  to 
be  recovered  as  In  the  preceding  article."  B. 
S.  1911,  art  710. 

In  construing  that  statute,  this  court  has 
held  that  the  bill  of  lading  therein  required 
constitutes  a  contract  between '  the  carrier 
and  the  shipper,  binding  both. 

In  Schloss  7.  A.,  T.  &  S.  F.  Ry.  Co.,  85  Tex. 
601,  22  S.  W.  101^  this  question  was  certified 
by  a  Court  of  CItU  Appeals:  "Was  the  ex- 
pense account  furnished  by  the  company  to 
plaintiff,  after  the  arrival  of  the  goods  at 
their  destination,  showing  the  amount  of  the 
freight  charges  due,  a  part  of  the  bill  of  lad- 
ing within  the  meaning  of  the  statute?"  In 
answering  it  and  after  quoting  from  said 
statute,  this  court  said:  "This,  under  our 
statute,  constitutes  a  bill  of  lading.  It  Is 
a  contract  entered  into  between  the  parties 
at  the  time  the  goods  are  delivered,  and  Is 
equally  binding  upon  both  parties.  It  may 
be  true  In  practice,  as  claimed,  that  in  fact 
the  railroads  dictate  tbe  terms;  but  In  law 
this  is  the  contract  when  made.  The  ex- 
pense account  Is  a  bill  of  particulars  of  serv- 
ice rendered  and  expenses  paid  under  the 
contract  made  by  the  railroad  cominny 
alone.  Tbe  shipper  has  no  part  In  *»^'f*wg 
it  and  Is  not  bound  by  it" 

Arnold  r.  Jones,  26  Tex.  335,  82  Am.  Dec. 
617,  was  an  action  for  damages  for  loss  of 
cotton  on  the  Brazos  river  In  transit  by  boat 
from  Waco  to  Galveston  under  a  written  bill 
of  lading.  The  boat  struck  a  sunken  rock 
and  was  wrecked,  and  part  of  the  cotton  was 
lost  The  trial  court  excluded  oral  testi- 
mony to  the  effect  that,  at  the  time  of  the 
execution  of  the  bill  of  ladlxv  bJ  tiw  com- 
mon carriers,  there  was  an  npress  under- 
standing between  th^  and  plalntifT,  the 
shipper,  that  they  were  not  to  be  answerable 
for  any  risk  or  loss  that  might  unavoidably 
befall  the  boat  or  cotton  in  descending  the 
river.  This  court  affirmed  that  Judgment 
saying  of  said  testimony :  "It  was  evidently 
Intended  to  contradict  or  vaiy  the  written 
contract  entered  Into  by  the  partlea." 

A  bill  of  lading  issued  by  a  railway  com- 
pany for  a  shipment  of  live  stock  was  recog- 
nised and  treated  by  this  eaart  as  a  written 
contract  In  the  eomparatlTely  zeeent  case  of 
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a.,  H.  ft  S.  A.  Ry.  Go.  T.  Jones,  1S4  S.  W. 
328,  88  will  more  folly  appear  from  an  ex- 
cerpt set  oat  below  In  oar  discnsBloa  of  an- 
otber  point 

In  T.  ft  P.  Ry.  Oo.  T.  Wbeat»  2  WUlson, 
GiT.  Gas.  Gt  App.  1 166,  which  was  an  actloii 
for  damages  to  cattle,  plaintiff  alleged,  in 
language  substantially  like  that  In  the  peti- 
tion In  the  case  before  us,  that  the  shipment 
was  made  "on  through  bills  of  lading,  and  at 
agreed  and  through  rates  for  the  whole 
route;  the  contracts  and  bills  of  lading  of 
each  of  said  railroads  in  regard  to  the  ship- 
m«it  of  cattle  being  recognized  and  carried 
ont  by  the  others."  Held,  "That  the  petition 
was  founded  ni>on  the  tspedal  contract  evi- 
denced 1^  the  bill  of  lading,  and  was  not  an 
action  founded  on  the  llabllfty  of  the  cat^ 
rier  at  common  law.** 

Millington  t.  Railway,  sapra,  was  a  suit 
to  recover  damages  for  failure  to  deliver 
household  goods.  The  court  said:  "The  con- 
tract of  shipment  was  evidenced  by  writing 
signed  by  the  company's  agent  *  *  *  The 
company  pleaded  the  statute  of  limitations 
of  two  years  In  bar  ci  the  action.  Held, 
the  canse  of  action  arises  ex  contractu.  The 
suit  Is  one  to  recover  damages  resulting 
from  the  breach  of  a  contract  and  is  not 
one  founded  upon  tort"  It  is  true  that  the 
court  then  proceeded  to  hold,  erroneously, 
that  "debt"  does  not  Include  "damages,"  and 
thereupon  applied  the  wrong  one  of  oar  two 
statutes  of  limitation  of  four  years;  but  that 
fftct,  while  It  may  be  thoue^t  to  detract 
from,  does  not  destroy  the  force  ot  Its  deci- 
sion that  the  action  was  ex  eontnctu  ap<m 
the  bill  of  lading. 

In  Q..  H.  ft  S.  A.  Ry.  Go.  v.  SUegman  (Giv. 
App.)  23  8.  W.  298,  the  court  said:  "Bxc^t 
in  the  recital  or  acknowledgment  of  the  re- 
ceipt of  the  goods  and  of  their  oaantlty  and 
condition  when  received,  bills  of  lading  are 
strictly  written  contracts  between  the  par- 
ties, and  come  within  the  general  rule  which 
t>rohibtts  the  Introduction  of  parol  evidence 
to  contradict  or  vary  sndt  o(mtraets"--ci^ 
log  Hutch.  Carr.  par.  126. 

In  O.,  O.  ft  a  F.  By.  Oo.  r.  Pickens  (Olv. 
App.)  08  S.  W.  166.  the  ooort  treated  the 
Mil  of  lading  as  a  contract  between  the  par- 
ties, eaOk  as  would  sopport  vedal  dun- 
ages  for  bread!  fitereo^  saying:  "By  tbe 
terms  of  the  contract  sned  on,  Oie  carrier 
was  bound  to  carry  the  cotton  with  reason- 
able dlQtatch  from  Ladonla,  Tex.,  to  Dal- 
las, T^  •  •  •  Tbe  damages  whiiih  are 
recovmbie  apon  the  breach  of  a  contract 
most  be  such  as  are  the'  proximate  result 
of  such  l»eadi.  •  •  •  >aie  damages  here 
soagfht  to  be  recovered  are  ^rbat  are  termed 
'special  damages,'  to  ncara  wUeh  the  petl- 
tlcm  most  show  that  when  the  contract  was 
entered  into,  the  carrier  was  pat  into  poa* 
session  of  sacli  focts  as  reasonably  Indicated 
the  reanlt  that  would  follow  firom  a  fiillnre 
to  carry  and  deliver  to  the  shippen'  press." 

In  Besding  t.  BaUway  Co.,  85  Tax.  Otr. 


App.  472,  80  a  W.  640,  the  court  dlscDsaed 
the  1^1  effect  of  a  letter  written  1^  the 
shipper  to  the  carrier's  agent  dlrectli^  nhat 
all  our  shipments,  without  exception,  should 
go  from  Hexia  to  Galveston  via  aU  raiU 
and  not  by  the  Houston  Direct  Navigation 
Gompany,"  and  of  the  oral  reply  of  said 
ag«it  and  held  that  the  bill  of  lading, 
which  was  issued  afterward,  "evidenced  and 
constituted  the  contract  between  the  parties," 
and  that  as  the  bill  of  lading  was  alleut  on 
that  point,  the  carrier  had  a  legal  rl^t  to 
select  the  connecting  carrier. 

In  Goben  Bros.  v.  Railway,  44  Tex.  Civ. 
App.  881,  98  8.  W.  437.  the  court  said:  "A 
bill  of  lading  Is  twofold  in  character.  It  la 
a  recdpt  as  to  the  quantity  and  descrlptim 
of  the  goods  shipped,  and  a  contract  to  car- 
ry and  deliver  the  goods  to  the  consignee 
upon  tbe  terms  spedlled  In  the  Instrument 
While  it  may  not  be  varied  by  parol  evi- 
dence (in  the  abwsioe  of  fraud  or  mistake), 
so  far  as  it  embodies  the  terms  of  tbe  con- 
tract yet  ao  tAT  as  it  oonstitates  a  rec^pt 
it  is,  like  other  rec^pts,  subject  to'  be  <»n- 
tradicted  or  explained  by  proof  of  the  fiacts" 
— citing  authoritlea 

In  St  ft  S.  r.  Ry.  Co.  T.  Watkina,  45 
Tex.  Civ.  App.  S21,  100  &  W.  162,  a  hill  of 
lading  was  treated  as  a  contract  for  car- 
riage, and  it  was  held  that  Its  recitals  as  to 
the  condition  of  the  goods  were  binding  ap- 
on both  carriers  as  partners. 

H.  ft  T.  C.  Ry.  Go.  T.  Groves,  48  Tex.  GIv. 
App.  45,  106  S.  W.  416,  was  a  suit  for  tbe 
value  of  goods  in  an  Interstate  sbipmoit  un- 
der a  througb  bill  of  lading,  wbldi  tbe 
court  treated  as  a  contract  limiting  flie  lia- 
bility of  the  initial  carrier  for  damage  or 
loss  to  such  as  might  occur  on  its  own  line, 
and  held  that  article  8316  does  not  an^ly  to 
Interstate  shipments,  and  that  '*where  plain- 
tiffs plead  the  contract  of  carriage,  as  in 
this  case,  its  provisions  inure  to  tbe  boie- 
fit  of  defendant  wltbout  being  pleaded  by  it" 

Davles  v.  Tex.  Gen.  Ry.  Go.  (Qv.  App.) 
138  8.  W.  295,  involved  fiuits  very  similar 
to.  Oiose  in  the  case  befora  us;  tbe  flict 
that  the  bill  of  lading  was  accqtted  in  writ- 
ing by  the  shlH>er  bdng,  in  our  opinion,  im* 
material.  There  the  court  said:  "A  bill  of 
lading  may  or  may  not  impose  some  duty 
irtdcb  doev  not  arise  undw  tiw  oommon  law. 
But  whetiier  It  does  or  does  not  In  any 
particular  case,  when  the  parties  thereto  re- 
duce tbe  implied  contract  to  writing,  It  be- 
comes a  written  contract  and  supersedes  the 
in^Usd  contract  which  otherwise  would  bare 
resulted  from  tbe  acta  of  the  parties;  and 
a  breadi  Ouxeot  is  a  breadt  of  a  written, 
and  not  of  a  parol  or  Implied,  contract  *A 
bUl  of  lading  Is  a  conbact  altered  into  by 
tbe  parties,  and  is  equally  binding  on  both.* 
Schloss  V.  Ballway  Co.,  86  Tex.  002.  22  & 
W.  1014.  Bdng  a  writt^  contract,  four 
years'  statute  will  govwn.  In  Cjc,  wtitdi 
we  find  usually  correct,  the  statonent  is 
made  without  qoaUflcation:   'Viewed  with 
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referaice  to  tlw  statute  of  limitations,  an 
action  agalnat  a  carrier  tor  Injury  resnltliis 
from  a  breadi  of  contract  for  safe  carriage 
Is  one  of  contract,  and  not  of  tort,  and  la 
therefore  governed  by  the  statute  fixing  the 
period  within  which  actions  for  breach  of 
contract  may  be  brought'  20  Cyc.  p.  1033, 
par.  3.  This  statement  of  the  law  Is  sap- 
ported  by  reason  and  anthoEity**— dttng 
addllionai  authorities. 

In  Sawyer  r.  El  Paso  &  N.  E.  Ry.  Co.,  49 
Tex.  Civ.  App.  106,  108  S.  W.  718,  plaintiff 
sued  for  damages  for  personal  Injuries  al- 
leged to  have  been  inflicted  In  New  Mexico 
through  the  carrier's  negligence ;  the  petition 
containing  two  counts,  one  ui>on  a  contract 
made  with  several  railway  companies,  In- 
cluding the  defendant,  for  carriage  of  plain- 
tiff from  Pittsburg,  Fa.,  to  Los  Angeles, 
Oal.,  the  other  In  the  ordinary  form  of  an 
action  by  a  passenger  against  a  common 
carrier  for  damages  for  personal  Injuries. 
The  court  said:  "As  has  been  seen  &om  our 
statonent  of  her  pleadings,  the  petition  con- 
tains two  counts,  one  basing  the  action  on 
a  breach  of  contract;  the  other  upon  the 
commission  of  a  tort  The  allegations  pre- 
sent a  case  where  there  la  an  overlapping 
of  a  contract  and  a  tort,  where  the  contract 
of  carriage  Is  undisputed,  and  all  the  facts 
essential  to  constitute  the  tort  diow  at  the 
same  time  a  breach  of  contract  It  Is  a 
case  where  an  action  as  for  a  tort  or  an 
action  a?  for  a  breach  of  contract  may  be 
brought  by  the  same  party,  on  the  same 
state  of  fiicts.  Cooley  on  Torts  (2d  Ed.) 
104-107;  Webb's  Pollock  on  Torts,  S34; 
(Nerin  v.  Pullman  Palace  Car  Co.,  106  111. 
222]  46  Am.  Rep.  088.  In  such  a  case  It 
has  never  been  denied  that  an  action  could 
be  maintained  for  a  breach  of  the  contract; 
but  the  contention  has  always  been  that  it 
could  be  only  maintained  on  that  ground, 
and  not  as  tor  a  tort" 

In  many  other  cases  this  court  and  va- 
rious Courts  of  Civil  Appeals  of  this  state 
have  recognhied  and  applied  the  doctrine  of 
the  foregoing  cases  concerning  the  nature 
and  legal  effect  of  bills  of  lading.  Railway 
Co.  v.  Allison,  59  Tex.  193;  Railway  Co.  v. 
Xicholson,  61  Tex.  495 ;  Railway  Co.  v.  Har- 
ris, 67  Tex.  172,  2  fi.  W.  674 ;  Railway  Co. 
r.  McCorqnodale,  71  Tex.  41,  9  S.  W.  80; 
Railway  Co.  v.  Pagan,  72  Tex.  132,  9  S.  W. 
749,  2  L.  R.  A.  75,  13  Am.  St.  Rep.  776 ;  RaU- 
way  Co.  V.  Adams,  78  Tex.  374,  14  S.  W.  666, 
22  Am.  St  Rep.  56;  Railway  Co.  v.  Great- 
house,  82  Tex.  Ill,  17  3.  W.  834;  Railway 
Co.  V.  McCarty,  82  Ter.  60S,  18  S.  W.  716; 
Bourland  v.  Railway  Co.,  90  Tex.  407,  90  S. 
W.  483,  3  li.  R.  A.  (N.  S.)  1111,  122  Am.  St. 
Rep.  647:  S.  A.  &  A.  P.  Ry.  Co.  v.  Stribllog, 
09  Tex.  319,  SO  S.  W.  Oa3;  Railway  Co.  v. 
Kastln,  100  Tex.  556,  102  S.  W.  106;  Rail- 
way Co.  V.  Vaughn  (App.)  16  S.  W.  775; 
Railway  Co.  v.  Chllders.  1  Tex.  Civ.  App. 
.^02,  21  S.  W.  76:  Railway  Co.  v.  Paine,  1 
Tex.  dr.  App.  621,  21  S.  W.  78;  BaUway 


Co.  T.  Garrett  6  Civ.  App.  540. 24  &  W. 
354:  O..  H.  &  8.  A.  Ry.  Oo.  T.  Short  (OlT. 
App.)  25  8.  W.  142;  BaUway  Go.  v.  Bddlnt, 
7  Tex.  GiT.  App.  U6,  26  8.  W.  162;  A..  T. 
&  S.  F.  By.  Co.  V.  Bryan  (Civ.  App.)  28  8. 
W.  98;  Bailway  Co.  v.  Carter,  9  Tex.  Civ. 
App.  677,  29  8.  W.  568;  Bailway  Co.  v. 
Darlington  (Uv.  App.)  40  S.  W.  650;  Bail- 
way  Go.  V.  Avery.  19  Tex.  CIt.  App.  235,  46 
S.  W.  897;  T.  A  P.  Ry.  Co.  v.  Byers  (Cav. 
App.)  73  8.  W.  427;  Railway  Co.  v.  Batte 
(Civ.  App.)  94  S.  W.  345 ;  Thompson  v.  Bail- 
way  Co.,  108  Tex.  872,  126  8.  W.  261.  This 
list,  though  extended.  Is  incomplete.  The 
principles  so  upheld  in  this  state  are  gen- 
erally recognized  and  enforced.  Atl.  Coast 
Un6  B.  Co.  V.  Mills,  219  V.  8.  203,  31  Sup. 
Ct  164,  66  U  Ed.  181.  1  li.  B.  A.  (N,  8.)  7 ; 
St  L.  8.  W.  B.  Co.  V.  Alexander,  227  U.  S. 

218,  33  Sup.  Ct  245.  57  L.  Ed.   ;  Cobb 

V.  Brown.  193  Fed.  958,  113  C.  G.  A.  686, 
and  cases  dted ;  Bockserman  v.  Railway 
(Mo.  App.)  152  S.  W.  389;  Blackmer  &  Post 
Pipe  Co.  V.  Bailway,  137  Mo.  App.  479,  119 
8.  W.  13;  Lord  &  Buahnell  Co.  v.  Railway, 
155  Mo.  App.  175,  134  S.  W.  113 ;  Cent  Dig. 
ToL  9,  "Carriers,"  9S  129-239 ;  Dee.  Dig.  vol. 
4,  "Carriers,"  |S  47-69,  207. 

Concerning  bills  of  lading  Hutchinson  on 
Carriers  (3d  Ed.)  1 167,  says:  "Such  Instru- 
ments are  both  receipts  and  contracts.  So 
far  as  they  acknowledge  the  delivery  and 
acceptance  of  the  goods,  they  are  mere  re- 
ceipts. As  to  the  rest  they  are  contracts,  and 
are  binding  as  such  on  the  parties  to  them. 
In  both  characters  they  are  of  great  impor- 
tance to  twth  shipper  and  carrier."  And  In 
section  167  it  Is  said:  "But  bills  of  lading, 
except  as  to  the  recital  or  acknowlet^ment 
of  the  receipt  of  the  goods  and  of  their  quali- 
ty and  condition  when  received,  are  strictly 
written  contracts  between  the  parties  and 
come  within  the  funeral  rule  which  prohibits 
the  introduction  of  parol  evidence  to  contra- 
dict or  vary  such  contracts" — dting  many 
autborltlea.  To  the  aame  effect  are  Lawson 
on  Contracts  of  Carriers,  S  113.  and  casea 
cited;  Bedfleld  on  Carriers.  H  24T-251;  Story 
on  Oootiacts.  H  947-e4& 

The  Tocaa  casea  which  are  dted  In  the 
brief  of  a^ellees  In  the  case  at  bar  do  not- 
support  their  contentions  upon  the  point 
which  we  are  now  considering.  Tbey  are  as 
follows: 

1.  O..  H.  &  8.  A.  By.  Ga  v.  CHemons,  10 
Tex.  Civ.  App.  4S2,  47  8.  W.  731,  was  an  ac- 
tion against  two  railway  companies  for  dam- 
ages for  failure  to  deliver  household  goods 
lost  In  transit.  Appellant  and  tbe  Mexican 
Central  Railway,  connecting  carriers,  were 
the  only  defendants,  and  the  latter  was  dis- 
missed upon  Its  answer.  Plaintiffs  petition, 
which  was  filed  March  13,  1897,  a  copy  of 
which  is  before  us,  alleged,  in  substance,  de- 
livery of  the  goods  on  September  24,  1894,  at 
Cleveland,  Ohio,  to  the  New  York,  Lake  Erie 
&  Western  By.  Ca,  which  waa  alleged  to 
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have  been  an  agent  of  defendants,  consigned 
to  one  Safford,  for  d^very  at  Etoilon.  Mex. ; 
tbat  on  said  date  defendants*  lines,  with 
other  railways,  formed  a  contlnuoos  and  con- 
necting line  for  tbe  transiwrtatlon  of  goods, 
merchandise,  etc,  between  dereland  and  Bs- 
calon,  over  which  all  of  them  were  accustom- 
ed to  give  and  honor  throng  bills  of  lading 
at  tbroni^  transportation  rates,  apportiimlng 
the  recdpts  among  tb^nselTes,  and  that, 
whoi  plaintiff  so  d^vered  said  goods  fbr 
shipment,  he  received  a  through  bill  of  lading 
thwefor,  and  that  a  copy  thereof  is  atta<died 
to  and  made  part  of  said  petitton;  that, 
through  aefl^lgenoe  of  tbe  defendants,  a  por- 
tion of  said  goods  were  lost  and  dertroyed,  to 
plaintUFa  damage  In  the  sum  of  fSll;  tbat 
on  November  U,  1894,  he  seasonably  made,  at 
point  of  delivery,  written  claim  and  demaid 
for  said  goods;  that  the  box  of  goods  so  lost 
and  destroyed  contained  valuable  papers  and 
wearing  apparel  of  plaintiff  and  his  wife,  and 
that  he  has  suffered  great  m^ital  pain,  moral 
degradation,  and  shame,  and  by  reason  there- 
of he  could  not  appear  in  society,  to  his  dam- 
age hi  the  sum  of  $1,000;  and  that  plain- 
tiff paid  def^dants  at  Gleveland,  upon  deliv- 
ery ot  said  goods  for  shipment,  certain  rea- 
sonable ffeli^t  charges.  The  petltlm  con- 
tained other  matters  which  need  not  be  men- 
tioned here.  Plaintiff's  prayer  was  for  the 
value  of  said  lost  goods,  for  his  damage,  in- 
terest, costs  of  suit,  and  general  relief.  Ap- 
pellant answered,  excepting,  specially,  upon 
the  grounds  that  damages  could  not  be  re- 
covered for  mental  pain,  moral  degradation, 
shame,  etc.,  and  that  the  cause  of  a<HJon  was 
barred  by  the  two  years'  statute  of  limita- 
tion, and  pleading  general  denial,  said  statute 
of  limitation,  and  certain  provisions  of  tbe 
bin  of  lading  as  exempting  it  from  liability. 
The  trial  conrt  sustained  the  first,  and  over- 
ruled the  second,  exception,  and  refused  to 
submit  to  the  Jury  the  issue  of  limitation. 
Trial  resulted  In  Judgment  against  the  car- 
rier, from  which  It  appealed.  A  copy  of  said 
petition,  which  was  submitted  to  ns  by  coun- 
sel for  appellant  In  the  case  at  bar.  during 
his  oral  argument  therein,  has  attached  to  It 
no  copy  of  said  bill  of  lading.  But  the  opin- 
ion of  the  Court  of  Civil  Appeals  says  that  by 
Its  terms  the  initial  carrier  "agreed  to  carry 
plaintiff's  goods  to  their  destination,  Bf  ilon, 
Mex.,  if  on  its  road,  otherwise  to  delt^er  to 
another  carrier  on  tbe  route  to  said  dtetlna- 
tlon;  that  the  goods  were  delivered  »%d  re- 
ceived by  the  connecting  carrier,  to  be  trans- 
ported and  delivered  to  appellant  (appellee?) 
at  Escalon."  It  is  true  tbat  said  opiL.oo  al- 
so says  that  "the  shipping  receipt  or  bill  of 
lading  imposed  no  duty  upon  the  appellant, 
except  that  whlcb  arises  from  the  common 
law ;  I.  e.,  to  safely  transport  the  goods  with 
reasonable  dispatch,  and  deliver  them  to  the 
consignee  at  the  point  of  destination."  The 
expressions  relative  to  delivery  at  Escalon 
may  be  thought  to  Indicate  that^  In  the  opin- 


ion of  that  court,  the  contract  was  for 
throi^h  carriage,  and  that  appellant,  the  Gal- 
veston, Harrlsburg  &  San  Antonio  Bailway 
Company,  a  connecting  carrier,  was  bound 
by  it;  but  we  do  not  ao  understand  that 
opinion,  taken  in  Ita  entirety.  Moreover,  the 
bill  of  lading  itself  supports  tbe  first  men- 
tioned finding  of  tbat  court,  to  tbe  effect  that 
the  wrlttoi  contract  was  not  for  through  car- 
ring^  Escalon  not  being  on  tbe  line  of  the 
initial  carrier;  Its  obllgatUm  being,  under 
tbe  alternative  dause  in  tbe  omtract,  "to  de- 
livw  to  another  carrla  aa  the  route  to  aSA 
destination." 

Upon  the  whole,  we  oondnde  tbat  ttld 
blU  of  lading  Imposed  no  obllgatioa  upon  any 
of  the  connecting  carriers,  and  that  th^  re- 
spective Uabilitles,  If  any,  rested  upon  their 
cmnmon-law  or  statutory  obligations,  and 
that  consequoitly  the  cause  of  action  In  the 
Clemons  Case  was  ntf  ther  evideaioed  1^,  nor 
founded  upon,  the  bill  of  lading;  and  could 
not  have  been  maintained  thereon,  no  matter 
In  what  form  the  plalntUTs  petition,  if  set- 
ting up  the  facta,  might  have  been  drawn. 
The  petition  In  that  case  does  ctmtaln  cwtain 
allegations  which  may  have  been  intraded 
merely  as  matter  of  Inducranent,  Imt  wbi(4i 
may  Indicate  an  Intention  of  the  pleader,  to 
base  tbe  action  upon  the  bill  of  lading;  but 
other  portions  of  it  perhaiis  more  strongly 
evidence  a  purpose  upon  his  part  to  make  it 
merely  a  declaration  upon  a  tort,  as  for  con- 
version of  the  goods,  and  the  Court  of  Clvii 
Appeals  evidently  so  understood  and  treated 
It;  the  concluding  portion  of  Its  opinion, 
which  reviews  both  tbe  pleading  and  the  evi- 
dence, being  as  follows:  "The  duty  would 
have  been  the  same  had  there  been  no  shitk- 
ping  contract  Its  failure  to  discharge  this 
duty,  after  receiving  the  goods  for  transpor- 
tation, was  in  law  a  conversion  of  appellee's 
property,  and  his  cause  of  action  was  one  of 
tort  founded  upon  such  conversion,  rather 
than  of  debt  founded  upon  contract  in  writ- 
ing, and  should  have  been  commenced  and 
prosecuted  within  two  years  after  appellant 
failed  to  deliver  the  goods  as  required  by 
law,  for  it  was  then  that  appellee's  canse  of 
action  accrued.  Railway  Co.  v.  Boemer,  1 
Tex.  Civ.  App.  195,  20  S.  W.  843;  Martin  v. 
Telegraph  Co.,  6  Tex.  Civ.  App.  619,  26  S.  W. 
136.  As  It  appears  from  ai^llee's  own 
pleadings  and  the  uncontroverted  evidenoe 
that  the  cause  of  action  was  barred  by  the 
statute  of  limitations  when  the  suit  was  in- 
stituted, the  Judgment  of  the  district  court 
Is  reversed,  and  Judgment  here  rendered  in 
favor  of  appellant" 

Parenthetically,  It  will  be  observed  that.  In 
subDiittlng  said  certified  question  to  us,  the 
Court  of  Civil  Appeals  says,  in  effect,  that 
tbe  question  whether  the  cause  of  action  stated 
In  the  case  at  bar  comes  under  the  two.  or 
under  the  four,  years'  statute  of  limitation 
was  decided  in  the  Clemona  Case  adversely  to 
the  contention     appellant  In  the  case  at  bar. 
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Init  mm  dedded  In  bis  ta.rot  in  Darles  t. 
RaUway  Co.  (GIt.  App.)  138  a  W.  205,  and 
that  they  are  unable  to  dtotlnipilsli  those  two 
caooa,  or  to  diatlngolih  the  present  case  from 
eitber  ot  tbon,  vpoa  nld  qiuBtlan  of  limita- 
tion. W«  think  th^  a  man  carefol  readlitf 
of  those  cases  vlU  dispel  the  difficulty.  The 
Da  Ties  Case  Inrolred  an  action  against  two 
railway  companies  and  a  receiver  of  one  of 
them  for  damages  for  tellnre  to  deliver  12 
bales  erf  cotton,  which  were  alleged  to  hare 
been  part  of  a  shl^nent  of  cotton  under  a  bin 
of  lading  (which,  as  we  have  sera  above,  the 
court  treated  as  a  writtm  amtract),  stipulat- 
ing for  the  transportation  of  the  cotton  from 
Hlco  to  Galveston.  The  reeelvw  excepted  to 
the  petition  as  not  showing  that  he  was  a 
necessary  or  jvoper  party,  and  said  ttcoeptlon 
was  Bostained  by  the  trial  court  and  by  the 
Court  of  Civil  Aiq>eal8.  It  does  not  appear 
that  either  of  the  carriers  denied  liability, 
but  each  excepted  to  the  petition  as  showing 
that  plaitttltTs  cause  of  action  was  barred 
by  the  two  years*  statute  of  limitation,  and 
those  exceptions  were  sustained  by  the  trial 
eoart,  from  which  Judgment  Da  vies  appealed. 
The  Court  of  Civil  Appeals  reversed  that 
Judgment  and  remanded  the  cause,  holding 
that  the  cause  of  action,  as  set  forth  In  the 
petition,  was  not  "an  action  of  trespass  for 
Injury  done  to  the  estate  or  property  of 
Another,"  nor  yet  "for  detaining  the  personal 
property  of  another  and  converting  such  per- 
Bonal  property  to  one's  own  use,"  and  that 
therefore  the  two  years'  statute  of  limitation, 
supra,  did  not  apply;  but  that  appellant's 
cause  of  action,  as  set  forth  in  his  petition, 
was  governed  by  the  above-quoted  four  years' 
statute  of  limitation.  R.  S.  1885,  art  3356, 1 1. 

As  we  understand  those  two  cases,  the 
distlDCtlon  between  them  is  this:  In  the  lat- 
ter the  cause  of  action  Is  both  "evldeni»d 
by"  and  "founded  upon"  a  written  contract; 
In  the  former  the  cause  of  action  is  neither 
evidenced  by  nor  founded  upon  a  writtoi 
contract,  but  arose  ex  delicto.  Consequent- 
ly, we  rest  our  Jurisdiction  in  the  case  at 
bar,  not  on  conflict  between  those  opinions 
(R.  S.  lUll.  art  1623).  but  upon  the  state- 
ment of  the  Court  of  Civil  Appeals  that  they 
deem  It  advisable,  because  of  its  general  im- 
portance, to  presokt  to  us  the  Issue  of  law 
whldi  la  Involved  In  said  cerUfled  question 
<R.  8.  1911,  art  1618).  . 

2.  rt  W.  &  D.  G.  Ry.  Go.  v.  McAnnlty, 
7  Tto.  av.  Am.  821,  26  S.  W.  414,  was  an 
action  nndw  a  special  eontract  In  writing 
for  a  through  Interstate  shipment  of  cattle 
signed  by  the  shipper,  stipulating'  that  the 
carrier  should  be  exempt  from  liability  be- 
yond its  own  line;  the  petltimi  alleging  In- 
jury to  Btnoe  of  the  cattle  because  the  cars 
were  not  properly  bedded,  and  were  handled 
improperly,  and  were  delayed,  and  the  cattle 
kept  crowded  and  standing  In  the  cars  with- 
out food  or  water,  etc,  by  reason  of  which 
some  died,  and  others  depreciated  in  value, 


etc.  The  court  said:  "It  will  thus  btf  seen 
that  plalntitrs  i»nse  of  action  in  this  case  Is 
esBoitially  one  ex  ddlcto,  tot  the  brea«di  on 
the  part  of  a^ieUant  of  that  duty  which  It 
owed  as  a  common  carrier,  raUier  than  for 
the  violation  of  a  special  contract  between  it 
and  app^lee;  and  we  are  of  the  opinion 
that,  if  apiwUant  caused  damage  to  the  prop- 
erty of  appellee  In  the  manner  alleged  In  this 
petition,  it  was  clearly  guilty  of  a  trespass 
within  Ow  meaning  of  our  statute  of  limita- 
tion set  forth  above"— referring  'to  R.  S. 
1879.  art  3208,  subd.  L 

3.  O.,  H.  ft  S.  A.  Ry.  Co.  v.  Roemer,  1 
Tex.  Ctv.  App.  191,  20  S.  W.  813.  plainly  rec- 
ognised that  the  passoiger's  ti(&et  constitut- 
ed a  contract  but  held  that  his  cause  of  ac- 
tion was  for  a  tort  committed  by  the  carrier 
in  wrongfully  Inducing  him  to  leave  Its  train 
at  a  point  other  than  that  called  for  by  his 
ticket  The  court  said:  "The  basis  of  this 
action  rests,  not  upon  the  naked  violation  of 
tbe  contract  to  safely  put  the  passenger 
down  at  the  station  BgreeA  upon,  but  for  the 
personal  injuries  received  by  the  passmger, 
growing  out  of  negligent  failure  of  the  appel- 
lant to  perform  Its  duty  to  the  appellee,  and 
for  the  willful  conduct  of  the  servants  of 
appellant  in  Inducing  appellee  to  leave  the 
train  at  the  point  other  than  his  destina- 
tion"—and  quoted  approvingly  from  N.  O.. 
J.  ft  G.  N.  R.  R.  Co.  V.  Hurst,  36  Miss.  667, 
74  Am.  Dec.  785,  to  whieh  we  refbr  below. 

4.  K.  G.  S.  Ry.  Co.  v.  Grain  Co..  fi2  Tex. 
av.  App.  JA9^  114  S.  W.  439,  waa  a  salt  for 
negligent  loss  of  goods  by  flre  aftw  th^  had 
beoi  delivered  to  the  carrter,  whldi  issued  a 
through  bill  of  lading  thereon.  The  trial 
court  rendered  Judgment  in  favtnr  of  the 
plaintiff  grain  company.  Of  the  three 
grounds  relied  upon  by  the  appellant  for  a 
reversal  therein,  the  only  one  which  is  In 
any  wise  relevant  here  was  that:  "latere 
was  a  variance  between  the  cause  of  action 
as  pleaded  and  the  facts  as  proven,  and  for 
that  reascm  there  wmi  no  bads  for  the  Jndg- 
mmt  rradered  by  tbe  eourt"  The  court 
said:  "Had  this  been  a  suit  to  recover  dam- 
ages tor  the  breach  of  a  contract  for  tailing 
to  transport  the  cars  named  to  their  respec- 
tive points  of  destination,  or  had  the  exact 
consideration  pleaded  been  a  material  fact 
in  the  case,  it  would  have  preaoited  a  differ- 
ent oestlon.  This,  however.  Is  an  action, 
not  1.  r  the  breach  of  a  contract  growing  out 
of  a  failure  to  deliver  the  goods,  but  for  the 
reco*  >ry  of  a  llxed  sum  for  the  loss  of  the 
goods  by  flre  after  they  were  delivered  to 
and  jieceived  by  the  carrin;  and  It  la  there- 
fore twholly  Immaterial  what  the  ultimate 
destlpaUon  of  the  freight  was.  or  what  waa 
the  exact  consideration  to  be  paid  for  tiie 
services  undertaken  by  the  appellant.  It  Is 
sufficient  if  it  be  alleged  and  provoL  that 
tbe  appellant  was  a  common  carrier,  that 
for  a  valuable  consideration  it  undertook  to 
tranqtort  the  cars  of  grain,  and  that  they 
were  delivered  to  and  received  by  it  for  that 
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porpow,  and  after  saCh  deUTery*  while  In 
the  hands  of  the  appellant,  woe  destroyed 
Dy  fire.  We  tUnk  those  tects  are  aofflcleat- 
I7  alleged  and  proTen  to  at  leMt  fbnn  the 
basis  of  Jndgmoit.** 

We  And  in  the  original  opinion  no  otiier 
^jtreesliHi  upon  that  point  However,  vpoa 
motion  for  rehearing  which  was  ovenraled, 
the  court  referred  to  the  contention  ct  ap- 
iwllants  that  "the  plalnttlTs  petition  showed 
upon  its  ^ce  an  action  based  <m  a  contract 
for  the  carriage  of  goods,  and  not  an  action 
in  tort  to  recover  on  a  common-law  liabil- 
ity," and  tlien  said:  "Tba  principle  of  law 
nnderlying  the  appellant's  oontentimi  la  nn- 
donbtedly  correct ;  but  we  do  not  think  It  Is 
applicable  to  the  pleadings  and  facts  involv- 
ed In  this  case.  It  Is  an  old  rule  of  prac- 
tice which  permits  one  who  has  sustained 
an  injury  by  any  wrongful  act  or  omission 
in  the  transportation  of  fright,  for  which  a 
common  carrier  may  be  held  responsible,  to 
seek  compensation  in  an  action  in  ttnrt  or  to 
sue  upon  the  contract  of  canlage.  3  Hutch- 
inson cm  Carriers,  p^  1670.  Formerly,  in 
those  JnrisdictlonB  where  the  common-law 
distlnctifms  between  forms  of  action  were  ob- 
served, if  <me  elected  to  sue  upon  the  con- 
tract, he  conld  not  recover  upon  proof  which 
would  sustain  only  an  action  in  tort  On  the 
contrary,  if  he  should  elect  to  sue  in  tort, 
his  right  of  recovery  would  be  restricted  to 
proof  of  the  tActB  alleged.  S  Hutehlnson  on 
Carriers,  par.  1824  et  seq.  We  do  not  think 
the  same  degree  of  strlctoess  in  the  con- 
struction of  pleadings  should  obtain  In  a  ju- 
risdiction like  ours,  where  all  technical  forms 
of  action  are  abolished,  and  where  each  suit 
la  a  special  action  on  the  caa^  aa  wUl  in 
those  jnrlsdlcttons  where  the  common-law 
forms  of  pleading  are  still  observed.  The 
case  here  presented  Is  not  one  In  which  one 
contract  is  allied  and  another  provoi;  but 
the  question  is:  Are  the  avermmte  of  the 
pleadings  such  as  to  warrant  the  introduc- 
tion of  evidence  to  show  the  breach  of  a 
dn^  imposed  by  law?  In  other  words,  was 
the  Identity  of  the  cause  of  actUm  as  stated 
so  distinctively  marked  as  to  classify  It  as 
resting  solely  upon  the  contract  of  carriage, 
or  is  the  languae^  used  sudi  as  to  permit 
proof  of  facts  showing  a  breach  of  a  legal 
duty?"  The  court  then  said  that  while  the 
petition  alleged  the  making  of  the  contract 
of  caiTiage,  It  did  so  in  certain  language 
from  which  that  court  found  that  "the  dere- 
liction upon  which  the  plalntilfs  In  the  court 
below  relied  for  a  recovery  of  their  damages 
was  not  the  failure  to  perform  the  service  of 
delivery  at  the  pointo  of  destination,  the 
contractual  duty,  but  in  n^ligently  permit- 
ting the  grain  to  be  destroyed  by  Ore  while 
In  their  custody.  In  other  words,  it  alleged 
a  bailment  of  the  goods  to  the  appellants, 
and  a  damage  resulting  from  Its  legal  liabil- 
ity as  such  bailee,  but  misstated  the  terms 
of  contract  of  bailment  Where  one  has 
charge  of  the  goods  of  another  under  a  con- 


tract 4it  bailmott  andi  aftw  obtaluiog  mA 
possession,  tortlonsly  convorta  them  to  his 
own  use,  or  negtlgently  permits  their  de- 
struction under  such  drcnmstances  as  would 
render  him  liable  to  the  bailor  for  the  value. 
If  the  suit  tor  such  value  Is  bconSlit  apedfi- 
cally  tor  the  loss  occasioned  by  the  destroc- 
tlon  or  conversion,  the  details  of  the  contract 
at  bailment  the  services  wUeh  were  to  be 
performed  thereunder,  are  immaterial  in  an 
action  tor  the  value  of  the  artlde  as  allMt- 
ing  the  rli^t  of  recoveiy,  Allegattona  re- 
garding those  d^Alls  in  such  cases  should 
be  treated  merriy  as  matter  of  inducement; 
and,  in  the  Introduction  vi  testlmoiiy,  a 
strict  adheroioe  to  details  as  pleaded  shoold 
not  be  rcQulred  We  think  the  pleadlngia  in 
this  ease  show  that  the  basis  of  the  suit  was 
tor  the  negligent  loss  of  the  grain,  and  not 
tor  the  ftOlnre  to  transpcwt  to  the  pointa  of 
destination.'* 

It  seons  that  Urns  far  In  that  case  the 
court  correctly  analyzed  the  ideadlngs  and 
the  fluita,  and  properly  applied  the  law.  If 
so,  the  liability  of  ttie  carrier  for  negligently 
permitting  deetructkm  of  the  grain  by  fire 
did  not  arise  out  of  tlie  special  contract  evl- 
duced  by  the  MU  of  lading,  bat  from  a  tort 
Involvlns,  rattier,  failure  <HF  the  carrier  to 
fulfill  its  common-law  obligation ;  and,  if  the 
declaratlcm  was  not  (dearly  and  unequivo- 
cally upon  such  tort  it  at  least  did  not  clear- 
ly appear  that  the  plaintiff  had  elected  to 
sue  upon  the  contract,  and  the  court  was 
thus  left  free  to  construe  the  petition  as  de- 
claring solely  upon  such  tort  and  the  court 
so  construed  It  citing  Central  Ky.  Co-  v. 
Portrait  Co.,  V£2  Ga.  11,  49  S.  a  727.  106 
Am.  St  Rep.  87;  Whittenton  Mfg.  Co.  v. 
Packing  Co.  (C.  C.)  21  Fed.  896;  New  Or- 
leans, etc.,  Ry.  Co.  V.  Hurst  80  Miss.  060, 
74  Am.  Dec.  785. 

We  therefore  cannot  see  that  the  proper 
disposition  of  the  motion  or  eT«i  the  deci- 
sion of'  that  case,  called  for  any  expression 
by  the  court  upon  the  point  Involved  in  the 
snbsequent  discussion  wherein  It  said:  "What 
are  termed  'contracts  for  the  carriage  of 
freight,'  usually  evidenced  by  a  bill  of  lad- 
ing, stand  in  a  class  to  themselves;  and 
the  bills  of  lading  are  now  practically  no 
more  than  mere  receipts  for  the  goods.  They 
are  contracts  only  In  nam&  When  the 
freight  is  delivered  to  the  carrier,  either 
actually  or  constmcUvely,  with  directions 
as  to  Us  destination,  the  carrier's  Ual>illty 
at  Mice  arlsea,  and  Ite  duties  are  find  by 
law,  and  not  by  the  trams  of  the  contract 
It  may  even  exist  in  opposition  to  the  very 
terms  of  the  contract  Tbe  rate  the  carrier 
most  dbtarge  Is  or  may  be  fixed  law.  It 
appears  that  about  the  only  option  the  car- 
rier can  exercise  in  this  state  In  Intrastate 
sfalpmente  Is  that  of  demanding  or  waiving 
the  payment  of  the  freight  charges  In  ad- 
vance. Why  call  a  transaction  a  contract 
when  either  of  tlw  parttes  la  deprived  of  the 
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element  of  freedom  bo  etmntfal  to  entering 
Into  a  bindlns  agreement?  If  the  UaUUdea 
of  the  carrier  are  fixed  by  law  tai  all  caeee, 
then  a  ftillnre  to  perform  thoee  datlee  to  tbe 
breach  of  a  legal  dnty.  mbA  not  (tf  a  coa- 
tractoal  oUigation." 

Our  general  oonelnrion  le  that  a  Mil  <A 
lading,  when  deUvered,  conatitotest  within 
the  meenlng  of  our  said  atatates  of  llmlta- 
tioD,  a  contract  In  writing  between  the  com- 
men  carrier  and  the  shipper,  binding  alike 
upon  both,  except  in  particulars,  If  any, 
wherein  it  omtraraieB  constltatlonal  or  atat- 
vtory  prorlrions  or  pnbUc  polky. 

[1]  SeCMid.  Is  eadt  of  the  connecting  car- 
riers liable  In  this  canse  under  the  throngh 
bill  of  lading — the  written  contract?  Inas- 
nrach  as  the  initial  carrier,  the  St  Lonls 
Sonthwestem  Railway  Company,  of  Texas, 
issned  said  bill  of  lading,  it  is  nnqnestlon- 
abl7  bound ;  but  the  liability  of  the  connect- 
ing carrier,  the  International  &  Oreat  North- 
ern Railway  Company,  If  any,  depends  upon 
other  considerations. 

In  C.  &  S.  r.  Ry.  Co.  t.  Dwyer,  75  Tex. 
572,  12  S.  W.  1001,  7  L.  R.  A.  478,  16  Am. 
St.  Rep.  920,  which  was  decided  In  1890, 
this  court  said:  "Our  statutes  make  it  obli- 
gatory upon  erery  railroad  company  in  this 
state  to  draw  over  their  road,  wlUiont  de- 
lay, the  passengers,  merchandise,  and  cars 
of  erery  other  railroad  company  which  may 
enter  and  connect  with  their  road.  Rev. 
Stats,  art.  4^1.  See,  also,  articles  4226, 
4227,  42S1,  4254.  In  the  absence  of  a  pro- 
vision of  this  character,  It  might  be  proper 
to  hold  that  a  carrier  who  has  received 
freight  from  another  carrier  upon  a  throngh 
bin  of  lading,  without  any  express  agreement 
as  to  the  charges,  should  be  presumed  to 
have  raUfled  the  Ull  of  lading,  though  made 
without  Its  authority,  and  to  have  become 
a  par^  to  the  contract  But  cwtalnly,  when 
the  carrier  Is  bound  by  statnte  to  recelTe  and 
transport  the  goods  without  delay  upon 
tender  by  the  connecting  carrier,  no  such 
presumption  should  be  indulged.  Such  a 
rule  would  be  to  force  a  contract  upon  a  car- 
rier to  which  be  had  not  given  his  consent, 
and  compel  him  to  carry  at  a  rate  fixed  by 
another  company.  The  result  of  the  con- 
struction of  the  law  1^  the  court  below  is 
that  a  railroad  company  is  not  permitted  to 
refuse  to  receive  the  goods  for  transporta^ 
tlon;  yet,  If  It  does  receive  them.  It  ratifies 
by  that  act  a  blU  til  ladbig  made  without  Ita 
authortty. '  Thla,  in  our  opinion,  cannot  be 
tolerated.  We  so  held  at  the  last  Tyler 
term  in  a  case  not  yet  r^Mnted." 

The  then  unreported  case  so  referred  to 
was  O..  a  ft  S.  F.  Ry.  Oo.  v.  Baird,  76  Tex. 
256,  12  8.  W.  530.  In  deciding  it  this  court 
said:  "A  railway  company  cannot  he  held 
to  have  ratified  a  contract  from  the  fftct  tliat 
it  performed  some  of  the  service  contemplat- 
ed by  It,  when  It  is  not  at  liberty,  contract 
or  no  contract  to  refuse  to  render  the  serv- 


ice." inia  doctrine  was  apt/wni  and  fol- 
lowed In  Ft  W.  ft  Dl  a  OOh  T.  WiBiama, 
77  Ax.  m.  18  8.  W.  687.  To  the  same  et- 
feet  are  Ulller  ft  Go.  Railway,  88  To. 
KtS.  78  8.  W.  KM,  and  G.,  a  ft  8.  F.  By.  Otk 
T.  Dwyer,  84  Tex.  104, 10  S.  W.  47a 

However,  since  thoee  decisions  were  ren- 
dered, our  Legislature  «acted  the  following 
statutes,  whlA  are  still  In  force: 

"Art  881a.  All  ccnnmon  carriers  ova 
whose  transportation  lliies,  or  parts  thereof, 
any  freight,  baggage  or  other  property  re- 
ceived by  either  of  such  carriers  for  through 
shipmoit  or  tran^ortatloa  by  mdh  carriers 
between  points  in  this  state  on  a  contract 
for  through  carriage  recognized,  acquiesced 
In  or  acted  upon  by  such  carriers  shall,  in 
this  state,  with  respect  to  the  undertaking 
and  matter  of  such  transportation,  be  con- 
sidered and  construed  to  be  connecting  Hues, 
and  be  deemed  and  h^  to  be  the  agents  of 
eadi  other,  each  the  agent  of  the  othws,  and 
all  the  others  the  agents  of  each,  and  shall 
be  deemed  and  hdd  to  be  under  a  contract 
with  each  other  and  with  the  shipper,  owner 
and  consignee  of  such  property  for  the  safe 
and  speedy  through  transportation  thereof 
from  point  of  shipment  to  destination;  and 
such  contract  as  to  the  shipper,  owner  or 
consignee  of  such  property  shall  be  deemed 
and  htid  to  be  the  contract  of  each  of  snch 
common  carriers;  and  In  any  of  the  courts 
of  this  state  any  through  bill  of  lading,  way- 
bill, receipt,  check  or  other  instrument  Issu- 
ed by  either  of  Buch  carriers,  or  other  proof 
showing  that  either  of  them  has  received 
su<4i  freight  baggage  or  other  property  for 
such  through  shipment  or  transportation, 
shall  constitute  prima  fade  evidence  of  the 
subsistence  of  the  relations,  duties  and  lia- 
bilities of  such  carrier  as  herein  defined  and 
prescribed,  notwithstanding  any  stipulations 
or  attempted  stipulations  to  the  contrary  by 
snch  carriers,  or  either  of  them. 

"Art  331b.  For  any  damage  for  Injury  or 
damage  to  or  loss  or  delay  of  any  frel^t 
baggage  or  other  property  sustained  any- 
where In  such  through  transportation  over 
connecting  lines,  or  either  of  th^,  as  con- 
templated and  d^ned  in  the  next  preceding 
article  of  this  law,  either  of  snch  connecting 
carriers  whi<di  the  person  or  persons  sustain- 
ing such  damages  may  first  elect  to  ene  In 
this  state  therefor  shall  be  held  liable  to 
such  person  or  perstms ;  and  such  carrier  so 
held  liable  to  such  person  or  persons  shall 
be  wtitled  In  a  proper  action  to  recover  the 
amonnt  of  any  loss,  damage  or  injury  it  may 
be  required  to  pay  such  person  or  persons 
from  the  carrier  through  whose  negligence 
the  loss,  damage  or  Injury  was  sustained,  to- 
gethw  with  costs  of  suit" 

This  court  construed  said  statute  In  O.. 
H.  ft  S.  A.  Ry.  Co.  T.  Jones,  184  8.  W.  828. 
wtilcfa  Involved  an  action  for  damages  to  a 
shipment  of  cattle  from  Oesar  through  Robs- 
town  to  Placedc^  all  <Hi  the  line  of  the  ap- 
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pellant,  the  Initial  carrier,  and  thence  to 
Standart,  a  station  on  the  line  of  a  connect- 
ing railway.  The  original  agreement  ander 
which  the  moTement  of  the  cattle  began  was 
a  parol  contract  which  provided  that  the 
initial  carrier  shonld  transport  the  cattle 
over  its  own  line  from  Gcesar  to  Flacedo, 
where  It  was  to  deUvw  them  to  Its  connect- 
ing carrier,  to  be  by  It  transported  to  Stand- 
ard and  that  the  cattle  should  be' shipped 
thioufl^  In  the  same  cars.  At  Bobstown  an 
8g«it  of  the  Initial  carrier,  acting  for  it,  en- 
tered Into  a  wrlttoi  oontract—lssned  a  bill 
of  lading— by  which  tliat  carrier  undertook 
to  transport  the  cattle  to  Placedo,  there  to 
be  dfellvered  to  the  connecting  carrier,  which 
wayMUed  the  cattle  to  their  destination.  At 
Placedo  there  arose  between  the  carriers  a 
oontrorersy  concerning  Uw  transfer  of  the 
cattle  from  me  line  to  the  other,  in  conse- 
quence of  which  thcv  were  there  unloaded 
from  the  cars  of  the  Initial  carrier  and  re- 
loaded Into  the  cars  of  the  connecting  car- 
rier, which  hanl^  them  to  Standart  In- 
juries to  the  cattle  occurred  In  so  transfer- 
ring them,  and  In  transporting  them  from 
Placedo  to  Standart  In  deciding  the  case 
this  court  said:  "The  Court  of  Civil  Appeals 
held  that  the  contract  of  shipment  made  be- 
tween the  defendant  in  error  and  the  St 
Louis,  Brownsville  A  Mexico  Railway  Com- 
pany constituted  a  through  shipment  from 
Oeesar  on  the  road  of  the  said  company  to 
Standart  over  the  line  of  the  Galveston,  Har- 
rlsburg  &  San  Antonio  Railroad  Company, 
and  that  the  latter  road  acted  upon  and  rec- 
ognized said  contract;  therefore  that  the 
case  comes  within  the  terms  of  article  831a, 
Rev.  Stats.  1896.  •  •  •  Upon  Its  face  the 
contract  of  shipment  expresses  the  agreem«it 
to  be  that  the  first  company  is  to  transport 
the  cattle  to  the  end  of  Its  line  at  nacedo, 
and  there  to  deliver  the  same  to  the  Galves- 
ton, Harrlsborg  &  San  Antonio  Railroad 
Ckjmpany,  limiting  the  liability  of  each  com- 
pany to  damages  arising  upon  Its  own  line. 
To  bring  a  contract  of  this  character  within 
the  texma  of  article  331a,  the  contract  ^ter- 
ed  Into  by  the  first  carrier  must  be  for  car- 
riage from  the  point  of  shipment  to  the  desti- 
nation, and  the  shipment  must  be  received 
and  carried  by  the  connecting  carrier  under 
that  contract  There  being  in  this  case  no 
contract  for  Uirough  shipment,  the  fact  that 
the  second  company  received  and  transported 
the  cattle  Is  not  sufficient  to  create  the  Joint 
liability  declared  by  article  331a.  and  the 
Court  of  <Xt11  Appeals  erried  In  so  holding. 
In  order  to  bind  the  second  or  snbsequent, 
companies  Jcdntly  with  the  first,  or  with  any 
of  the  other  companies,  there  must  be  some- 
thing more  than  receiving  and  transporting 
the  goods  or  propwty,  becaose  the  law  re- 
quires the  carrier  to  so  receive  and  trans- 
port mab  freight  when  tendered  to  It  Ft 
Worth  &  I>.  a  B.  B.  Go.  V.  WUllams,  77  Tex. 
125,  18  a.  W.  637.    The  Court  of  CItU 


peals  erred  In  Iti  constmctlon  of  arlide 
881a." 

It  wlU  be  observed  ttiatl^  Its  own  espnaa 
terms,  as  pointed  out  in  the  last-mentioned 
decision  of  this  court,  the  effect  of  this  stat- 
ute Is  limited  to  cases  In  wblcb  time  is  a 
contract  for  through  carriage  whidi  has  been 
"recognised,  acquiesced  in,  or  acted  npm" 
by  such  connecting  carriers.  Now,  where 
that  status  ezlBta,  there  Is  no  reason  for  the 
appUcatioo  of  the  mle  wUCh  was  annonnoed 
in  the  Balrd  OasCb  snpn.  and  the  esses  fol- 
lowing it  There  Is  tboretore  no  oonfllct 
whatever  between  said  articles  831a  and  331b 
and  those 'decisions.  But  does  the  actlou  hi 
the  case  before  us  lie  within  the  scope  of  that 
statute,  or  does  it  lie  witAln  the  effect  of 
those  decisions? 

In  the  present  attitude  of  this  case,  the 
auctions  of  the  petition  afford  the  pnper 
and  only  test,  and  determine  the  status ;  the 
sole  assignment  of  error  being  predicated  upon 
the  action  of  the  trial  court  in  sustaining  the 
carriers'  exception  and  dismissing  the  case. 
We  think  it  Is  clear  that  the  allegations  of 
the  petition,  wherein  It  is  stated  that  "said 
shipment  was  made  at  agreed  and  through 
rates  for  the  whole  route,  and  said  bill  of 
lading  was  recognized,  acquiesced  in,  and 
acted  upon  by  both  of  said  defendant  rail- 
roads," etc.,  place  this  case  as  to  the  con- 
necting carrier,  the  International  &  Great 
Northern  Railroad  Company,  squarely  wlthlu 
the  scope  and  operation  of  said  articles  33la 
and  331b.  We  accordingly  hold  tliat,  under 
the  allegations  of  plaintUTs  petition  In  this 
case,  each  of  the  appellees  is  bonnd  by  the 
written  contract  for  through  carriage  of  the 
cotton. 

[4]  Third.  Is  appellant's  cause  of  action  io 
this  case  either  "evidenced  by"  or  "founded 
upon"  said  written  contract  the  bill  of  lad- 
ing? For  the  reason  assigned  atiove,  the  trial 
court  having  sustained  the  exceptions  of  ap- 
pellees to  the  effect  that  this  case  Is  govern- 
ed by  said  statute  of  limitation  of  two  years, 
this  issue,  which  relates  solely  to  the  form 
of  the  action,  must  also  be  tested  by  the  al- 
legations' of  plaintiff's  petition. 

Said  petition  embodies  averments  which 
are  appropriate  in  a  declaration  upon  a  writ- 
tea.  contract;  many  of  them  being  Inconsist- 
ent with  any  other  idea.  It  alleges  that  a 
through  bill  of  lading  was  issued;  that  it  was 
assumed  to  plaintiffs;  that  they  are  the  own- 
ers thereof  and  of  aU  rights  tbarennder ;  and 
that  the  damages  complained  of  were  caused 
"by  the  breach  of  the  omtract  of  carriage 
entered  Into  In  writing  between  the  plaintiffs 
and  the  defendants  under  said  bill  of  lading." 
It  alleges  twice  (once  In  connection  with  the 
averment  that  Uw  shipment  was  made  at  an 
agreed  and  through  rate  tox  the  whole  roDte. 
and  again  in  ccmnectlon  with  the  averment 
that  said  damage  was  caused  by  the  breach 
of  the  written  contract  of  carriage)  Out  ttie 
bUl  of  lading  was  "recognised,  aoqoiesced  In, 
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and  acted  upon  by  both  of  said  defendant 
railroada"  It  alleges  damages  In  a  epedflc 
amount  by  reason  of  defendants'  failure  to 
ddlver  tbe  cotton,  and  prays  judgment  ac- 
coidlngly.  It  allies  tliat  at  plaintiff's  re- 
guest  the  bill  of  lading  was  deposited  wltb 
the  International  ft  Great  Northern  Railroad 
Oompany,  and  it  notUtes  both  of  the  defmd- 
ants  to  produce  said  bill  ct  lading  at  the 
trial  of  file  causa  It  does  not  allege  a  de> 
mand  fftr  the  cotton. 

[S]  For  reasons  wbltAi  are  stated  by  tbe 
Court  of  OItII  Appeals  with  admirable  dear- 
ness  and  force  in  the  Davies  Case,  supra.  It 
cannot  fairly  be  said  that  said  petition  states 
either  a  case  of  "trespass"  or  a  case  of  "con- 
version." As  said  there,  and  amply  sup- 
ported by  citation  of  authorities:  "Trespass 
does  not  arise  'from  the  mere  omission  to  do 
a  dvty.  *  *  *  It  must  be  an  act  commit- 
ted, as  oontnidlsUngul&bed  from  an  act  omit- 
ted.' *  *  *  A  very  long  delay  in  the 
ddllTery  of  the  cotton  Is  shown,  but  no  delay 
in  delivering,  so  long  as  the  carrltt  safely 
ke^  tbe  property,  will  amount  to  a  conrer- 
sion;  but,  under  such  drcumstancea,  there 
must  be  a  demand  and  a  refusal  to  deUrer, 
In  order  to  constitute  a  conrerslon.  •  •  • 
A  conversion  implies  a  wrongful  act;  a  mere 
nondelivery  will  not  constitute  a  conversion." 

In  soivort  of  tiielr  abovenrtated  contoitlon 
as  to  the  form  of  the  action  In  the  case  at 
bar,  appellees  dte  N.  O.,  J.  ft  O.  R.  R.  Co. 
V.  Hurst,  86  Miss.  660,  74  Am.  Dec.  786, 
which  arose  under  facts  similar  to  those 
in  the  Roemer  Case,  supra,  and  was  similar- 
ly decided.  This  Mississippi  case  was  quoted 
from,  approvingly,  in  Railway  v.  Levy,  09 
Tex.  542,  46  Am.  Rep.  269;  It  calls  the  ticket 
the  "contract  of  carriage";  it  calls  attwtlon 
to  the  liberal  system  of  pleading  under 
which  distinctions  between  actions  are  abol- 
ished, and  the  substance  of  the  declaration 
as  a  whole  controls  and  determines  the  char- 
acter of  the  action,  in  consequence  of  which 
the  courts  hold  the  action  in  a  inrticular 
case  to  be  one  of  tort,  or  one  of  contract, 
according  to  the  character  of  remedy  indicat- 
ed by  the  facta  alleged,  and  as  may  be  requi- 
site to  the  fullest  redress  which  the  law  per- 
mits; It  states  the  tendency  of  the  courts, 
upon  these  considerations,  to  be  to  consider 
actions  against  common  carriers  as  sounding 
In  tort ;  but  it  distinctly  recognizes  that  Budh 
rule  does  not  apply  to  a  case  wherein  the 
iwtltlon  expressly  declares  and  relies  upon  a 
special  contract;  and  we  also  quote  from  it 
as  follows:  "Under  onr  system  of  pleading, 
the  formal  distinctions  between  actions  are 
alMUshed,  and  the  declaration  states  the 
facts,  which  constitute  the  cause  of  action, 
plainly,  distinctly,  and  substantially.  In  de- 
termining, therefore,  the  character  of  the 
action,  we  look  to  tbe  substance  of  the  whole 
statement,  and  not  to  the  mere  formal  lan- 
guage In  which  it  is  exioessed.  We  have 
regard  to  the  facts  constituting  the  cause  of 


complaint,  and  affbxd  the  piainMffti  the  moat 
ample  redress  and  relief  which  tlie  facts  will 
justify,  consistent  wltH  a  due  nmrd  to  tbe 
rights  of  tbe  defendant  It  Is  the  policy  of 
our  system  to  trammel  the  rlghte  of  tbe  par* 
ties  as  Uttle  as  possible,  by  the  technicalltieB 
of  mere  form,  but  so  to  shape  the  Readings 
as  to  bring  before  the  Jury  the  vary  H^t  of 
the  matter  in  issue  between  tliem,  without 
unnecessary  delay  or  ezpmse.  Hence,  wtuax 
tbe  facts  are  plainly  and  distinctly  stated, 
the  action  wlU  be  regarded  as  elthw  In  tort 
or  contract  having  regard:  (1)  To  tbe 
character  of  Qie  remedy  such  tacts  Indicate; 
and  (2)  to  tbe  most  complete  and  ample 
redress  which,  upon  the  facts  stated,  the  law 
can  afford.  The  character  of  tl^  action 
must  he  determined  by  the  nature  of  the 
grievance,  rather  than  tbe  form  of  the  dec- 
laration. And  In  cases  of  this  diaracter 
[against  common  carriers}  the  courts  are 
Inclined  to  <»nBlder  it  as  founded  in  tort, 
unless  a  special  contract  very  dearly  appears 
to  be  made  tbe  gravamen  and  object  of  the 
comidalnt  in  the  declaration.  These  doc- 
trines are  very  clearly  and  distinctly  an- 
nounced in  tbe  case  of  Helm  v.  McCaugban, 
S2  Miss.  89,  66  Am.  Dec  588»  and  the  au- 
thorities dted,  and  meet  our  unqualified  ap- 
probation. The  case  before  us  presents,  un- 
der these  views,  the  Inquiry  whether  this 
dedaratlon  sedia  to  recover  damages  for  tbe 
breach  of  the  contract  stated  therein,  or 
whether  the  wrong  and  Injury  complained  of 
was  that  tbe  defendant  In  error,  after  ac- 
quiring the  right  to  travel  on  .plaintiffs'  cars 
by  contract  to  a  certain  depot,  while  lawfully 
in  the  enjoyment  of  that  r^t,  was  'com- 
pelled* to  leave  said  cars  at  a  distance  from 
the  i^ace  of  his  destination,  by  the  defend- 
ant The  contract  Is  stated  as  inducement 
to  the  action,  as  the  foundation  of  defend- 
ant's right  to  be  on  the  cars,  to  show  ttiat 
defendant  in  error  was  lawfully  there.  The 
declaration  next  shows  that,  without  the  con- 
sent and  against  the  remonstrance  of  the 
defendant  in  error,  he  was  forcibly  carried 
beyond  the  point  where  it  was  the  plalntifra' 
duty  to  liave  allowed  him  to  stop.  The  dec- 
laration next  shows  a  further  violation  of  de- 
fendant's rights  and  plaintiffs'  duty  In  the 
fact  that,  after  request  by  the  defendant, 
Idalntlffs  refused  to  back  the  train  to  the 
place  where  It  should  have  stopped.  And, 
lastly,  the  declaration  shows  that  plaintiffs 
in  error  compelled  defendant  to  leave  the 
train  at  a  great  distance  from  the  place 
where  he  should  have  been  allowed  to  get  off. 
Here  is  not  only  a  breach  of  the  contract 
and  a  violation  of  public  duty,  by  the  plain- 
tiffs in  error  as  a  common  carrier,  but  a 
willful  and  forcible  wrong.  The  case  Is 
therefore  much  stronger  for  the  defendaut 
In  error  than  were  the  facts  in  the  case  of 
Meim  V.  McCaughan,  32  Miss.  17,  66  Am. 
Dec  688.  A  violation  of  a  general  duty  to 
the  public  was  in  that  case  regarded  aa  suf- 
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fldent  to  detmnlne  the  dianctw  of  the 
action  u  one  founded  In  tort  and  not  In  Oon- 
tract,  and  sufficient  to  aathorlae  tbe  Jury  In 
awarding  exemplary  damages.  Tbe  dedslCMi 
In  that  eaae  la  oondOBlve  of  tbe  owBtkn 
presented  in  this  as  to  the  form  of  the 
action,  aa  wdl  ai  the  right  of  the  Jury  In 
audi  caaea  to  protect  tbe  pobUc  by  ponltlTe 
damages  BgaSiat  the  negUgnce;  foUy»  or 
wickednees  which  might  otherwise  oooTcart 
these  great  public  blessliifa  Into  tbe  most 
dangerous  nuisances." 

Whatever  Section  of  remedies  appellant 
may  hare  had,  at  any  tiifle,  under  the  facts  of 
this  case.  It  Is  evldoit  that  Its  petltlim  does 
not  even  attempt  to  state  a  cause  of  action 
ex  delicto.  We  are  of  the  opinion  that  said 
petition  sets  out  a  cause  of  action  which  Is 
both  evidenced  by  and  founded  upon  a  con- 
tract In  writing  for  the  through  transportation 
of  the  cotton  which,  under  the  all^tl<ms  of 
the  petition  ts  binding  upon  both  of  the  car- 
riers, and  that  this  case,  as  made  by  said 
petition,  is  governed  by  the  above-quoted 
four  years'  statute  of  limitation,  and  that 
said  two  years'  statute  of  limitation  does  not 
apply. 

We  answer  the  certified  Question  afflrma- 
ttvely. 


POLK  V.  STATR 

(Court  of  GrimiQEl  Appeals  of  Teiaa.   Feb.  26, 

1913.) 

iHDICm&NT  AITD  INTOBUATION  d  110*1— LaN- 

QiTAOB  or  STATtm— SnmciaKOT— *  POUOT 
Gaue." 

As  Pen.  Code  1911,  |  658,  denonncea  the 
offense  of  maintaining  or  exhibiting  a  policy 
game  for  the  purpose  of  gambling,  an  indict- 
ment charging  the  offense  in  the  words  of  the 
statute  is  sulflcient,  though  "policy^  is  in  fact 
a  lottery,  and  not  a  game. 

[Kd.  Note.— For  other  caaes,  see  Indictment 
and  Information,  Cent.  Dig.  §3  289-294;  De& 
Dig.  S  110     Oaming,  Cent  Dig.  SS  226-250. 

For  other  definitioDB,  see  Words  and  Phrases, 
voL  6,  pp.  S442-&443.] 

Appeal  from  Criminal  District  Court,  Dal- 
las County;  Barry  Miller,  Judge. 

Henry  Polk  was  convicted  of  keeping  and 
exhibiting  for  the  purpose  of  gaming  a  policy 
gam^  and  he  appeals.  Affirmed. 

C  B.  lane,  Asst  At^.  Qen.,  for  the  State 

DAVIDSON,  P.  J.  The  Indictment  con- 
tains two  counts.  The  first  charges  that  ap- 
pellant did  unlawfully  and  directly  Tteeif  and 
exhibit,  for  the  purpose  of  gaming,  a  policy 
game.  The  aecond  count  charges  that  he  did 
unlawfully,  through  his  agents,  Will  Johnson 
and  Lon  Qeights,  keq>  and  exhibit,  for  flie 
purpose  of  gaming,  a  policy  game,  etc. 

Motion  was  made  to  quash*  because  the  In- 
dictmeut  charges  no  offense  against  the  law, 
there  htSng  no  such  game  known  as  a  policy 
game,  and  because  "policy,"  as  it  is  known 


and  has  been  Judicially  d^ned,  is  not  a 
gama^  bat  ia  a  lott^,  and  partakes  of  Oie 
tme  n^nre  of  a  lottwy,  and  becaiue  same 
as  known  and  understood,  and  aa  same  has 
been  judicially  defined,  cannot  be  k^t,  dealt, 
and  wdiiblted  for  tbe  purpose  of  g»w»*wg,  and 
becanse  "pcOlcy,"  aa  same  la  known,  and  at 
same  baa  been  judicially  defined,  ia  not  gam- 
ing, and  neither  tbe  persons  who  buy  and 
sdl  numbers  and  tidcets,  nor  the  poaons  who 
conduct  drawing,  either  jjHay  at  or  bet  at  a 
game 

The  "game  of  policy."  aa  it  has  heretofore 
been  understood,  partook  of  tbe  nature  of  a 
lott^.  However,  the  Legislature  has  seen 
proper  to  make  a  change  In  this  matter,  and 
to  this  end  enacted  the  following  statute 
(article  558,  Revised  Poial  Code):  "If  any 
person  shall,  directly  or  as  agoit  or  employ^ 
for  another  or  through  any  agent  or  agenta, 
fce^  or  exhibit,  for  the  purpose  of  gaming, 
any  policy  game  uiy  gamii^  table,  bank, 
wheel  or  device  of  any  name  or  description 
wiiatever.  or  any  table,  bank,  wheel  or  de- 
vice for  the  purpose  of  gaming,"  etc.,  he  shall 
be  punished.  It  was  within  the  power  and 
authority  of  the  Legislature  to  Indude  in  the 
above  statute  what  Is  known  as  a  "policy 
game"  and  giro  it  a  definition.  Just  bow 
far  the  Legislature  may  go  in  these  matters, 
it  Is  not  necessary  here  to  determine  They 
have  included  a  policy  game  within  this 
statute,  and  prohibited  its  being  k^  or  ex- 
hibited, directly  or  indirectly,  for  the  pur- 
pose of  gaming.  Tbe  facts  are  not  before  us 
as  to  how  this  game  was  carried  on,  or  what 
it  was.  In  fact,  there  is  no  statement  of 
facts  sent  up  with  the  record.  The  shift- 
ing and  changing  rules  of  games  baa  made 
it  necessary  at  times  for  the  leglalative  de- 
partment, and  th^  have  felt  it  Incumbrat 
upon  them,  to  provide  new  definitions  and 
punlshm«it8  by  reason  of  these  ciianges  In 
the  game  Whether  this  game  u  charged, 
was  really  a  banking  game  or  not  cannot  be 
determined  by  this  court  without  the  facta 
before  it  The  rules  of  the  game  may  have 
been  changed,  so  that  It  has  assumed  the 
nature  and  character  of  a  banking  game 
Inasmuch  as  the  statute  si>eclflcally  enumer- 
ates this  game  among  those  which  are  pro- 
hibited from  being  kept  and  exhibited,  we 
are  of  the  opinion  that  the  pleader.  In  draw- 
ing the  pleadings,  was  Justified  in  charging 
it  In  the  terms  of  tbe  statute  It  has  been 
held  Buffleient  In  charging  the  violation  ot 
this  statute— that  is,  where  games  are  pro- 
hibited fnmi  bebig  kept  and  exhibited  for 
gaining  purposes— to  simply  charge  that  tbe 
named  game  waa  kept  and  exhibited  for  the 
purpose  of  gaming.  See  Campbell  v.  State,  2 
Tex.  App.  187;  PaAer  v.  State,  13  Tex.  App. 
213;  JeflCersott  v.  State  22  S.  W.  148;  TdU- 
aon  T.  State  35  Tex.  Cr.  B.  388,  83  S.  W. 
1082;  Banlrea  v.  State  40  S.  W.  27a  It 
has  also  been  held  sufficient  If  the  Indlcc- 
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matt  cbarges  tbe  accused  with  keying  and 
exUbitlng,  for  tbe  purpose  <tf  gaming,  a  gam- 
ing table  and  bank.  Adams  r.  State,  29  8. 
W.  384;  Perkins  t.  State,  83  S.  W.  341 ;  Bab- 
by  T.  State,  37  8.  W.  741;  Moon  t.  State,  87  S. 
W.  741 ;  KlDney  t.  State,  47  Tex.  Or.  B.  496y 
84  S.  W.  590;  Morris  t.  State,  S7  Tex.  Or.  B. 
164,  121  S.  W.  1112.  These  casee  are  col- 
lated In  section  3  of  tbe  recoit  work  got- 
ten out  by  Mr.  Branch  of  the  Houston  Bar, 
who  Is  the  author,  also,  of  Brandi's  Texas 
Criminal  Lew.  This  work  Is  ^titled  the 
"Trial  Brief  Baaed  on  the  Texas  Statntes." 
Mr.  Branch  has  compiled  this  work  in  his 
naual  thorough  and  felicitous  style,  and  bas 
given  earful  and  thoughtful  attention  In 
collecting  the  cases  and  dtlng  .them  under 
their  proper  heading. 

We  are  of  opinion  that  the  Indictment  Is 
sufficient  under  the  statute  and  the  adjudi- 
cated cases.  Whether  the  facta  would  sus- 
tain the  charge  is  a  different  proposition; 
bnt  we  are  unable  to  revise  it  because  of  the 
want  of  the  testimony  before  us.  Appellant 
was  convicted  under  the  first  count  for  him- 
self directly  keeping  and  exhibiting  the 
gatne.  We  are  of  the  opinion  that  the  mo- 
tion to  quash  was  not  well  taken,  and  the 
court  was  not  In  error  In  overruling  it 

Hie  Judgmeut  will  be  affirmed. 


GOOPBB  V.  STATB. 

<Oonrt  of  Griminal  Appeals  of  Texas.  IVk  26, 

1913.) 

1.  Cbiminal  Law  <i  6U*>— CoNSPifacT  (|  28*) 

— ACOOKPUOXB— "OlTENBE." 

Where  a  party  is  charaed  as  an  accooipUce, 
under  the  statute,  with  uie  conmiisaion  <tf  a 
felony,  the  case  assumes  the  nature  to  some  ex- 
tent of  a  conspiracy,  though  tbe  statute  makes 
a  distlDctlon  between  a  conspiracy  as  an  offense 
and  an  offense  committed  by  a  principal  insti- 
gated by  an  accomplice;  a  conspiracy  being 
complete  when  a  positive  agreement  has  been 
made  between  tlie  parties  to  commit  a  felony, 
while  to  be  an  accomplice  the  crime  must  have 
been  actually  committed  by  tbe  principal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  H  71-T4,  70-81;  Dfc  Dig.  S 
S»  ;*  ConsplEacri  Cent  Dig.  ||  30-39;  Dec  Dig.. 

For  other  d^nitlons,  see  Words  and  Phrases, 
ToL  2,  pp.  1464-1461;  vol  8,  p.  7613;  roL  6, 
pp.  £l£-4918;  ToL  8,  p.  778&] 

2.  Cbihiral  Law  d  89*)  — Pabizeb— Aocn- 

SOBIBS— ACCOUPUCBB. 

The  difference  between  accessories  before 
the  fact,  who  are  accomplices  under  tbe  Texas 
statute,  and  principals  has  not  been  abolished. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  i  87 ;  Dee.  Dig.  $  89.*] 

3.  GBiianAi.  Law  (|  68*)— PABms— Aocuso- 

BlEfr— "ACCOHPLICES." 

To  constitute^an  accomplice,  under  the  stat- 
ute, it  muat  be  charged  and  proved,  first,  that 
an  agreement  has  been  entered  into  (that  is,  the 
principal  has  been  advised  and  commaodra  to 
commit  the  crime) ;  second,  that  he  committed 
the  offense;  third,  that,  before  its  commission, 
the  accomplice  advised  or  commanded  tbe  prin- 
cipal to  do  the  particular  ov^  act,  or  some 


act  within  the  pnnrieir  of  the  orl^iial  dsrign; 
and,  fourth,  that  these  acts  were  wltiUa  tbe 
terms  of  the  agreement  between  the  principal 
and  accomplice. 

[Ed.  Note^— For  other  case^  sm  Criminal 
Law,  Gent  Dig.  H  71-74,  76-Sl;  Dae.  Dig.  | 
59.* 

For  other  deflntttimib  sea  Words  and  Phrases, 

ToL  1,  ppw  76-79;  ToL  8»  p. 

4.  IvDicnaEifT  Airn  IirroaiUTioH  H  8S*)  — 

PASTIB8— PBIHCIPALS  AKD  AOCOUFLICES. 

inasmuch  as  the  statute  creates  a  differ- 
ence between  principals  and  accomplices,  an 
in^ctment  must  follow  this  distinction  in  charg- 
ing one  as  an  accomplice ;  and  be  cannot  be  con- 
victed as  an  accomplice  under  an  indictment 
charging  him  as  principal,  uor  as  principal  un- 
der a  charge  as  accomplice. 

LKd.  Note.- For  other  cases,  see  Indlcbnent 
and  Information,  Gent  Dig.  1  228;  Dee.  Dig.  f 
88.*1 

6.  HoMicini  (I  142*)  —  Imdictuxht  —  Tau- 

AHCX. 

Pen.  Code  1911,  art  48,  provides  that,  if 
(me  attempting  to  commit  a  felony,  through 
mistake  or  accident  commits  some  other  act 
which,  if  voluntarily  done,  would  be  a  felony, 
he  shall  receive  the  punishment  for  the  offense 
actually  committed.  Article  80  provides  that  it 
is  not  neceasary  to  render  one  goiltr  aa  an  ac- 
complice that  the  predse  ol^ue  which  he  ad- 
vised be  cunmitted ;  but  It  Is  sufficient  that  tbe 
offense  committed  be  of  tbe  same  nature,  though 
different  in  degree;  Article  82  nrovides  that,  if 
in  the  attempt  to  commit  one  effenae  tbe  ittinei- 
pal  commits  some  other,  ttie  accomplice  to  the 
offense  originally  intended  shalL  if  both  are  fel- 
onies, receive  the  punishment  affixed  to  the  low- 
er of  the  two  offenses.  Beld  tliat  under  an  in- 
dictment charging  defendant  as  an  acconotUee 
to  the  murder  of  A,  evidence  was  Inadmissible 
to  show  that  the  plot  by  defendant  and  an  al- 
leged principal  was  to  loU  H.,  and  tiiat  A.  waa 
killed  by  mistake.  . 

IBd.  Note.- For  other  cases,  see  Homicide, 
Gent  Dig.  »  250-269;  DecTDig.  I  142.*] 

Appeal  from  District  Court,  Bowie  Coun- 
ty; P.  A  Turner,  Jndge. 

Joe  Cooper  was  ccmvicted  of  being  an  ac- 
complice to  a  murder,  and  ai4>eals.  Be- 
veraed  and  zemanded. 

R.  H.  Jones,  of  De  Kalb,  and  MahafCcv 
&  Tbomai^  of  TesaAana,  tor  appellant  G. 
IB.  Lane^  Amt  Atty*  Gen.,  for  tbe  State. 

DAVIDSON,  P.  J.  Aivellant  was  convict- 
ed as  an  accomplice  to  tbe  murder  of  Hub 
Anderson. 

[1]  Where  a  party  la  charged  as  an  ac- 
complice under  tbe  statute,  with  tbe  com- 
mlsalon  of  a  feloi^,  the  case  assumes,  by 
virtue  of  such  a  <3uu8^  tbe  nature,  to  momB 
ext&at  at  leut,  of  a  conspiracy.  Then  must 
be  an  antecedent  agreonent  betm«n  tbe 
prlncli>al  and  the  aooomplloe  to  fhe  effect  that 
a  crime  be  commltteJ  by  tbe  principal ;  and 
tills  crime  must  be  tbe  sab  Jeet  ot  stuSi  agree- 
ment between  the  parties.  It  Is  requtdte 
that  the  principal  ahall  agree  to  commit  the 
designated  or  mentioned  crime;  and  It  is 
(urtbtf  requisite  tbat  be  commit  tbe  crime 
In  order  to  secure  the  conviction  of  the  ac- 
complice. There  can  be  no  acoon^Uce  until 
the  principal  baa  committed  tbe  offense.  Tbe 
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mere  adTiBlng  or  conunanding  to  commit  an 
offense  does  not  render  tbe  accomplice  fruUtyt 
unless  the  agreement  between  tbe  jiarties 
reacliee  the  dignity  of  a  conspiracy.  In  that 
case,  of  course,  the  conspiracy  being  an  In- 
dependent offense  under  our  statute,  all  the 
parties  to  it  would  be  guilty  of  tbe  conspira- 
cy. It  is  not  saffldent  that  an  agreement  ex- 
ist between  the  principal  and  the  accomplice; 
It  must  fnrther  be  alleged  and  proved  that 
the  crime  was  committed  by  the  principal. 
We  are  not  here  discussing  the  question  of 
conspiracy  as  an  Independent  offense  when 
the  accusation  pleaded  in  tbe  Indictment  Is 
conspiracy.  The  statute  has  made  a  dls- 
ttnctlon  between  a  conspiracy  as  an  offense 
and  an  offense  committed  by  the  principal, 
moved  and  instigated  by  an  accomplice.  A. 
conspiracy  Is  complete  as  an  offense  when  a 
positive  agreement  has  been  made  between 
the  parties  to  commit  a  felony;  but  this  is 
not  the  case  as  to  principals  and  accomplices. 
Where  the  party  Is  charged  as  b^ing  an  ac- 
complice, the  principal  must  commit  tbe 
crime,  thereby  becoming  the  real  actor  in 
the  crime.  Those  not  present  or  participat- 
ing in  the  actual  commission  of  the  crime 
may  and  usually  do  become  accomplices  un- 
der the  Texas  statute;  Though  a  conspiracy 
is  a  distinct  crime,  and  punishable  as  such, 
yet  it  may  be,  In  a  certain  sense,  a  part  of 
the  offense  subsequently  actually  committed 
in  pursuance  of  or  In  accordance  with  such 
conspiracy.  Is  the  crime  'of  conspiracy,  it 
is  sufficient  to  charge  ttiat  offense  and  go 
no  further;  but.  If  the  conspiracy  la  con- 
summated by  executing  the  'purposes  of  the 
conspiracy,  then  the  actual  perpetratw  be- 
comes a  principal,  and  the  absent  conBi^ 
ators  are  to  be  punished  aa  accomplices. 
These  distinctions  necessaiUy  follow  from 
the  iffOTlalona  of  the  Texas  statutes. 

[2]  In  some  states  tbe  difTnrence  between 
accessories  before  the  fact,  or  accomplices 
under  our  statute,  and  principals,  has  been 
abolished;  but  that  Is  not  the  case  In  Texas. 

[S]  To  constitute  an  accomplice  under  our 
statute,  it  must  be  charged  and  proTSd,  first, 
that  an  agreement  has  been  altered  Into 
(Qiat  Is,  the  principal  has  been  advised  and 
commanded  to  commit  the  crime) ;  second, 
that  be  committed  the  offenaa  (In  that  case 
he  Is  a  princUuU);  third,  thai  before  the 
crime  was  committed,  the  accomplice  advised 
or  commanded  the  principal  to  do  the  partic- 
ular overt  act,  or  some  act  within  the  pur- 
view of  the  original  design;  fourth,  that 
these  acts  ven  within  the  terms  of  the  con- 
spiracy or  agreement  between  the  parties, 
principal  and  accomplice. 

[4]  Inasmuch  as  our  statute  has  created  a 
difference  between  prlndpals  and  accom- 
plices, it  follows  necessarily  that  Indictments 
must  follow  this  distinction  In  diarglng  the 
Imputed  dereliction.  An  accomplice  cannot 
be  convicted  under  an  Indictment  diarging 
the  parly  as  a  principal ;  nor  can  a  principal 


be  convicted  under  an  indictment  charging 
that  he  is  an  accomplice.  The  above  prop- 
ositions are  so  well  settled  that  it  is  unnec- 
essary to  discuss  them  or  cite  authorities 
in  support  It  is  as  well  the  law  that  the 
Indictment  must  charge  the  elements  of  the 
offense  set  forth  in  the  legislative  act  creat- 
ing that  offense.  It  is  not  necessary  to  dis- 
cuss this  question,  as  it  Is  axiomatic;  and, 
unless  the  pleadings  so  aver,  they  axe  in- 
suffldent  and  are  demurrable. 

IS]  Appellant  was  convicted  under  an  in- 
dictment charging  him  to  be  an  accomplice 
to  Frank  Rutherford,  whom  he  (appellant) 
had  previously  advised,  commanded,  and  en- 
couraged to  kill  Hub  Anderson.  The  indict- 
ment also  charges  the  killing  of  Anderson 
by  Butherfonl,  and  the  absence  of  appellant 
at  the  time  and  from  the  place  of  the  homi- 
dde.  Upon  the  trial  the  state  was  permitted 
to  Introduce  evidence,  over  appellant's  ob- 
jection, that  appellant  had  procured  Bather- 
ford  to  kill  Clarence  McDonald.  These  ob- 
jections were  manifold;  all  concentrating  in 
tbe  general  or  central  proposition  that  the 
allegations  of  the  indictment  did  not  author- 
ize the  admission  of  such  evidence,  and  that 
such  evidence  would  authorize  appellant's 
convlctlott  for  an  offense  not  charged  in  the 
indictment,  and  that  he  could  not  plead  Jeop- 
ardy, etc  It  Is  unnecessary  to  state  the 
grounds  of  objection  In  d^lL  They  are 
full  and  ample.  We  are  of  the  o^nion  tbe 
evidence  was  Inadmissible.  There  was  noth- 
ing In  the  indictment  to  Indicate  that  appel- 
lant advised  Butherford  to  kill  Hdhmald. 
The  charge  was  that  he  advised  Bntberford, 
the  principal,  to  kill  Anderson.  Tbere  was 
therefore  nothing  In  the  pleadings  nodi^rlng 
or  sngsestlng  to  appellant  0ut  be  would  be 
called  upon  to  answer  for  an  i^reem^t  or 
conspiracy  to  kill  McDonald.  He  was  notl^ 
fled  by  tbe  averments  In  the  Indictment,  and 
called  upon  to  meet  a  charge  that  he  bad 
only  advised  Butherford  to  kill  Andnson. 
The  facts  show  conclusively  that  anidlant 
had  net  advised  Butherford  to  kill  Anderson, 
but  had  advised  him  to  kill  McDonald,  there- 
by disproving  the  charges  contained  In  the 
indictment  The  tlieory  of  the  state's  evi- 
dence, sustained  by  the  court,  was  tliat  Butti- 
erford  was  employed  by  awellant  to  kill  Mc- 
Donald, and  iliat  Butherford  by  mistake 
killed  Anderson;  but  this  mistake  was  not 
chained  In  the  indictment,  nor  was  the  con- 
spiracy to  kill  McDonald  diarged  In  the  in- 
dictment If  the  state  relied  upon  Oat  char- 
acter of  evidence;  the  indictment  should  have 
so  charged.  The  case  charged,  and  that 
sought  to  be  shown  by  the  state  In  support 
of  the  iodldment,  are  entirely  different,  and 
materially  so,  and  In  contravention  of  the 
statute. 

Article  48  of  the  Bevlsed  Penal  Code  reads 
as  follows:  "If  one  Intending  to  commit  fel- 
ony, and  in  the  act  of  preparing  for  or  ex- 
ecuting tbe  same,  shall,  through  mistake  or 


Digitized  by 


Tex.) 


OOOPEB 


▼.  OTATE 


991 


accident,  4o  uotliv  act  wttlch  If  ToluntarllT 
■^ne,  would  b«  a  fslonj',  he  sball  reeelT«  the 
pnnlshiiient  aflbed  Iv  lav  to  the  dEense  ac- 
tually committed.** 

Article  80  (tf  the  Revised  Feoal  Code  reads 
aa  followi:  render  a  person  gatUy  as 
an  accomplice,  it  la  not  necessary  that  the 
precise  offense  which  he  may  have  advised, 
or  to  the  ezecntion  of  vblch  he  may  have 
given  eiu!ouragement  or  pnanlBed  assistance, 
should  be  committed;  It  Is  sufficient  that  the 
ofTense  be  of  the  same  nature^  thoni^  dif- 
ferent in  degree,  as  that  whldL  be  so  advised 
or  encouraged." 

ArUcle  82  of  the  Revised  Penal  Code  reads 
as  follows:  "If  In  the  attmipt  to  commit 
one  offense  the  principal  shall  by  mistake  or 
accident  commit  soma  other  under  the  cir- 
cumstances set  forth  in  articles  48,  49  and 
SO,  the  accomplice  to  the  offense  originally 
Intended  shall.  If  both  <^Eaise8  are  felonies 
by  law,  receive  the  punishment  affixed  to  the 
lower  of  the  two  offenses;  but^  if  the  offense 
designed  be  a  misdemeanor,  he  shall  receive 
the  behest  punishment  affixed  by  law  to  the 
commission  of  such  misdemeanor,  whether 
the  offense  actually  cconmltted  be  a  misde- 
meanor or  a  fblony." 

If  under  the  tsaanB  of  article  48,  supra, 
Rutherford  Intended  to  Ull  McDonald,  bat 
through  mistake  kUled  Andoson,  he  would 
be  guUty  of  murder  in  the  seccmd  degree. 
This  Is  so  well  settled  it  Is  not  deemed  nec- 
essary to  discuss  It  Those  who  desire  to 
Invntigate  the  matter,  liowever,  will  find 
the  cases  collated  in  Branch's  Crlm.  Law, 
I  429.  If  Rutherford  killed  Anderson  upon 
his  Indepradoit  design,  appellant  would  not 
be  respcNDSible  for  the  homhdde,  and  would 
therefore  not  be  subject  to  punishment.  This 
question  is  not  debatable.  See  Branch's 
(Mm.  Uiw  for  colhitlon  of  authorities,  i  242. 
If  Rutherford,  intending  to  kill  UcDouald. 
by  mistake  killed  Anderson,  and  this  In  pur- 
suance to  the  advice  or  command  ot  apipel- 
lant  to  UU  McDonald,  the  ktUlng  as  to  An- 
derson would  be  of  no  higher  nature  than 
murder  In  the  second  degree;  and  it  migbt 
also  be  murder  In  the  second  degree  as  to 
appellant,  under  the  terms  of  articles  48,  80, 
and  82.  supra.  By  the  terms  of  article  80, 
supra.  It  is  not  necessary  that  the  "precise 
offense"  which  the  alleged  accomplice  advis- 
ed the  principal  to  commit  be  committed  by 
the  principal  In  order  to  render  the  accom- 
plice guilty ;  but  It  is  necessary  that  the  of* 
fense  *^  of  the  same  nature,"  though  it 
may  be  "different  in  degree."  By  the  terms 
of  article  82,  supra,  it  Is  also  necessary  that 
the  principal  "shall  by  mistake  or  accident 
commit"  such  other  offense  In  order  to  ren- 
der the  accomplice  responsible;  and  this 
mistate  or  accident  must  grow  out  of,  or  be 
connected  with,  the  original  design  or  agree- 
ment between  the  jHlncIpal  and  the  accom- 
plice; it  cannot  relate  to  an  independent  de- 
sign on  the  part  of  the  principal  in  killing 
another  than  the  one  originally  contemplat- 


ed or  embraced  in  the  twms  of  the  statute. 

The  independent  design  of  the  iwlnclpal  to 
kill  the  deceased  cannot  constitate  guilt  of 
the  alleged  accomidlce  tat  any  way  under  Qie 
terms  of  our  statute.  If  the  design  was  to 
kill  A,  and  by  mistake  the  princ^l  should 
kill  B.,  it  mii^t  constitute  principal  and  ac- 
complice guilty.  Of  course  this  would  only 
arise  In  executtaig  the  original  design  of  the 
prindiml  and  accomplice  to  kiu  A.  If  the 
principal  of  his  own  design,  and  not  In  ac- 
cord with  the  orl^Lnal  design  to  kill  A., 
should  kill  B.,  and  ttOa  of  his  Independent 
design,  it  would  not  constitute  the  accom- 
plice guilty  of  the  homicide.  Mistake  or 
accident  would.  In  that  character  of  case,  be 
dimlnated;  and  the  accomplice  would  not 
be  guilty.  Applying  these  iwlndples  to  the 
auctions  In  the  indicUnent,  we  are  of  the 
opinion  the  court  erred  In  admitting  the  tes- 
timony of  which  complaint  Is  made.  The  in- 
dictment charged  the  killing  of  Anderson  by 
Rutherford  1v  reason  of  the  advice,  com- 
mand, and  encouragement  of  a^iellant  An- 
derson was  not  contemplated  in  the  design  of 
the  agreement  between  Rutherfbrd  and  ap- 
pellant by  which  McDonald  was  to  be  killed ; 
but  McDonald  was,  under  the  state's  theory, 
and  only  McDonald,  In  contemplation.  By  the 
terms  of  artides  48,  Sty,  and  82,  supra,  as  it 
was  necessary  to  prove  that  the  purpose  of 
the  agreement  was  to  Ull  McDonald,  it  was 
therefore  necessary  to  so  all^  in  the  Indict- 
ment, otherwise  the  state's  case,  undw  the 
statute,  was  not  charged.  A  direct  agree- 
ment between  the  parties  to  kill  Anderson 
was  alleged;  but  nothing  was  said  in  the 
indictment  in  r^rd  to  McDonald  or  in  ref- 
ereace  to  any  mistake  or  accident  in  the 
killing  of  Anderson  under  the  belief  that  it 
was  McDonald.  It  was  essential  to  prove 
that  the  agreement  was  to  kUl  Anderson  un- 
der the  allegations  of  the  Indictment,  for 
the  simple  reason  it  was  directly  and  posi- 
tively so  alleged.  It  was  not  only  not  prov- 
ed that  there  was  an  agreement  to  kill  An- 
deraon,  but  it  was  positive  disproved  by 
all  of  the  evid^ce.  Tlie  state's  evidence 
concluslTely  shows  that  the  killing  of  Ander- 
son by  Rutherford  was  a  mistake ;  that 
Rutherford  thought  he  was  killing  McDon- 
ald at  the  time  he  fired  the  shot,  at  least 
this  is  the  testimony  of  Rutherford  who 
turned  state's  evidence,  and  this  was  the 
state's  theory.  The  purpose  of  the  state 
throughout  was  to  corrolwrate  Rutherford 
as  best  It  could  to  show  the  above  state  of 
facts.  In  fact,  the  state  contended  and  of- 
fered all  of  its  evidence  to  show  that  the 
consi^racy  was  to  kill  McDonald,  and  that 
the  killing  of  Anderson  was  a  mistake.  There- 
fore, under  the  terms  and  auctions  of  the 
Indictment,  the  testimony  to  which  objection 
was  reserved  ought  not  to  have  been  admit- 
ted. Appdlant^B  objections  are  well  taken 
and  oui^t  to  have  be^  sustained. 

There  are  other  questionB  arising  In  the 
case,  some  of  which  are  corollaries  of  the 
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Qocttton  already  dlscoaaed.  It  la  aimecea> 
aaiy  to  dlacnas  tboee.  The  dedakm  of  tbose 
queaUtms  will  necessarily  follow  the  ded- 
aton  of  the  main  question. 

For  the  reasoiia  bullcated,  tbe  Judgmoit  la 
verwnd,  and  tbe  caua  la  nnandad. 


l^niUfEB  T.  8TATBL 

(Court  of  Orimlnal  Appeals  of  Tezaa.  Mardi  S, 

Iyi3,) 

BuBOLAJiT  (I  41*)— PBoucunoir— BninciBn- 

or  OF  EVIOINCB. 

EMdence  in  a  iKOKcati(m  for  barslai?  of  a 
saloon  in  the  nighttime,  and  the  takins  of  mon- 
ey, whisky,  weapons,  etc.,  Md  sufficient  to  sus- 
tain a  conriction. 

[Ed.  Note.— For  other  cases,  see  Borglary, 
Cent  Dig.  H  81-86;  Dec  Dig.  f  41.*] 

Appeal  from  District  Court,  Travis  Coun- 
ty;   Cbaa.  A.  Wilcox.  Judge. 

a  O.  Turner  was  oonvlcted  of  bnrflary, 
and  he  appeals.  Affirmed. 

a  BL  Lane,  Aaat  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  AppeUant  waa  oniTict- 
ed  of  burglary.  His  punishment  was  asBcaaed 
at  Ave  years. 

The  substance  of  the  appellant's  conten- 
tion for  reversal  Is  that  the  afvUenCB  does 
not  anpport  tbe  conTlction.  Tbe  burglar' 
Ized  house  was  a  saloon.  It  was  entered 
after  mldnii^t  by  some  one^  and  quite  a  lot 
of  property  taken — money,  whisky,  a  gnn, 
and  a  knif&  Appellant  left  town  an  hour  or 
two  after  the  house  waa  burglarized  on  the 
train  for  San  Antonio.  The  next  morning  he 
was  arrested  and  incarcerated.  An  officer 
went  firom  Austin  to  San  Antonio,  and 
found  in  appellant* a  poesesalon  the  gun, 
some  mon^,  some  of  the  stolen  whisky,  and 
the  knife.  Appellant's  statanent,  subse- 
quently made  to  tbe  offlcor,  was  that  he  had 
gotten  the  property  from  some  one  after  1 
or  half  past  1  o'clock  the  night  of  the  bur- 
glary, and  btfore  he  left  on  the  train  about 
3  o'clock,  or  shortly  aft»  8  o'clock,  and  had 
paid  $7  for  the  goods  so  found  in  his  posses- 
sion. The  gun  waa  what  the  witnesses  call- 
ed a  Winchester  80-90,  and  he  had  the  whis- 
ky and  the  other  arttdea  which  had  been 
taken  from  the  bm^IariEed  house.  He  had 
given  some  whisky  to  a  prostitute  In  Austin, 
b^ore  leaving  on  the  train,  of  the  same 
brand.  It  is  unnecessary  to  go  Into  a  de- 
tail statement  of  all  the  circumstances  con- 
nected with  the  burglary,  the  finding  of  the 
property,  and  the  statement  of  the  appellant; 
The  statement  of  ai^llant  was  submitted  to 
the  Jury  for  their  consideration;  that  If 
true,  or  they  had  a  reasonable  doubt  of  its 
truthfulness,  they  should  acquit  We  are  of 
of  opinion  the  Jury  were  Jostlfled  in  reach- 
ing the  concinalon  that  his  statement  was 
not  tru& 

Without  summing  up  this  testimony  pro 


and  con,  we  are  of  opinion  the  Jury  were 
cwreet  In  finding  iqioallant  cvUty,  aaA  the 
JndgmMit  Is  atWrmed. 


MICKEBSON  V.  STATB. 

(Court  of  Criminal  Appeals  of  Texas.   Feb.  26, 
1B18.   Behearl^Denled  Bfaicb  20, 

1.  ASSAITLT  AlfD  BATTKET  (|  67*)  —  lUCOAL 
ABBK8T. 

While  one  illegally  arrested  may  oae  all 
necessary  force  to  effect  his  release,  be  oouid 
not  just&r  a  malit^ooa  assault  upon  tihe  aratt- 
ing  officer  made  tor  other  reasons^  merdy  be- 
cause he  wBs  illegally  arrested. 

[Ed.  Note. — For  other  cases,  see  Aasaolt  and 
Battery.  Cent.  Dig.  H      97;  Dec  Dig.  |  67.*] 

2.  AssAuu  AiTD  Bahket  (H  67*)— JusnncA- 

TJON. 

Where  accused,  who  was  illegally  arrested, 
was  struck  by  tbe  officer  becaose  he  oaed  a 
highly  insulting  epithet  toward  tbe  officer,  witta- 
oat  canaeu  he  oould  not  afterwards  Justify  as- 
saulting UM  officer  by  reason  of  bemg  stxaA 
by  him  becanae  of  auch  epithet 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery.  Cent  Dig.  H  06,  97;  Dee  Dig.  |  07.*] 

8.  CamnAi.  Law  d  820*)  —  iHsraTTOTzoifB— 

BcqUBSiy-CHAKOBS  ALBKAnT  tilVBH*. 

A  requested  charge  was  properly  refused 
where  it  was  given  in  tbe  main  charge. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  2011;  De&  Dig-  i  829;*] 

4.  GaiHiiVAi.  Law  Q  1000*>-^APPBaZi-4iix  or 

EZCBPTtONS. 

Grounds  ot  a  motion  for  new  trial  to  which 
no  bill  of  exceptions  was  reserved  cannot  be 
considered  on  appeal  in  a  misdemeanor  case. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  26S3,  2780.  280&-282T,  2827. 
2928,  2048,  S&k ;  Dec  Dig.  |  1000.*] 

6.  Assault  and  Battebt  n  92*}— AooaATAT- 
ED  Assault— SuFFiciEKCT  or  Btidencs. 
Evidence,  In  an  actien  for  aggravated  as- 
sault AeZd  to  show  that  seriona  bodily  injnrr 
was  Inflicted  so  as  to  justify  a  oonvicdon. 

[Ed.  Note.— For  other  easeia  see  Assault  and 
Batteiy,  Cent  Dig.  U  i^r-188;  Dee.  Dig.  I 

Appeal  from  Oraystm  Coont^  Court ;  J.  Q. 
Adamson,  Judge. 

ESd  Nlckerson  was  ctmvlcted  of  anvavated 
assault,  and  appeals.  Affirmed. 

B.  Ll  Jones,  Hamp  P.  Abney,  and  3.  W. 
Hassdl,  all  of  Sberman,  toe  aiqidlant.  G 
B.  Laneb  Asst  Atty.  Oen..  tm  the  Statfe 

HARPBB,  J.  Appellant  was  convicted  In 
the  county  court  of  an  aggravated  assault, 
and  prosecutes  this  appeal. 

The  facts  would  show  that  Nannie  Nleker 
son  called  Deputy  Sheriff  Hamilton  over  the 
teleptume  and  reported  to  lilm  that  appelant 
was  causing  trouble^  and  requested  his  ar- 
rest Tbe  officer  wait  to  their  home,  found 
appellant  In  bed,  and  arrested  hhn.  Appei- 
tant  got  up,  put  on  his  clothes,  and  asked  the 
officer  what  he  was  going  to  do  with  him. 
wbssa  the  officer  told  him  he  was  gobig  to 
take  him  to  Jail  for  the  row  he  had  with  hfai 
wife.  Appellant  went  with  the  officer  a  short 
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distance,  and  tiienl  tbe  officer  says  appellant 
Btraigbtened  up  and  remarked,  "All  the  offi- 
cers In  this  town  are  Ood  damn  sons  of 
bitches,"  when  the  officer  struck  bim ;  appel- 
lant grabbed  the  officer,  threw  him  down, 
and,  tbe  officer  says,  "struck  him  several 
times  about  the  head,  badly  cut  his  lip,  skin- 
ned and  bruised  up  his  head,  and  badly  bruis- 
ed and  beat  his  face."  Another  officer  came 
up,  when  appellant  and  Officer  Hamilton 
Wtt«  parted. . 

It  is  unquestioned  that  the  officer  had  no 
warrant  when  he  made  the  arrest,  and  the 
offense  against  appellants  wlfb  was  not  com- 
mitted in  his  presence  nor  in  his  view.  The 
Information  contained  two  grounds  alleging 
aggravated  assanlt:  One  that  appellant  com- 
mitted an  a^ravated  assault  in  and  upon  an 
officer  in  the  lawful  discharge  of  his  duties. 
If  this  was  tbe  only  ground  alleged,  tbe  con* 
vlctltai  conld  not  be  sustatned,  because  the 
evidence  diows  that  the  officer  had  no  war- 
rant, and  the  offense  tor  which  appellant  was 
arrested  was  not  committed  in  the  presence 
<a  tbe  officer.  Williams  v.  State.  142  S.  W. 
889:  Bnt  tibe  complaint  also  charges  that 
*'aK>eUant  did  then  and  there  unlawfully 
strike,  wound,  and  bruise  the  said  W.  T. 
Hamilton,  and  did  thereto  inflict  npon  the 
said  Hamilton  serious  bodily  Injury  against 
the  peace  and  di^ty  of  the  state." 

[11  It  Is  onqoesttonably  the  law  of  this 
state,  as  contended  by  appellant,  that  a  per- 
aoa  Ulegally  or  unlawfully  arrested  has  a 
right  to  use  all  necessary  force  to  effect  Ills 
release,  loftcn  the  force  U  wed  for  that  pur- 
pose; bnt  one,  even  though  Ul^lly  arrested, 
would  not  have  the  right  to  maliciously  as- 
sault an  officer  any  more  than  any  other  dtl- 
xen.  Does  the  evidence  In  this  case  suggest 
that  the  assanlt  was  made  by  appellant  to 
effect  his  release  from  an  unlawful  arrrat? 
Appellant  did  not  testify  nor  offer  any  evi- 
dence. The  only  testimony  In  the  record  is 
that  of  Officers  Hamilton  and  Stark,  and 
their  testimony  does  not  even  remotely  sug- 
gest that  appellant  was  actuated  by  that 
motive  In  making  the  assault  on  Hamilton. 
The  officer  says  when  he  arrested  appellant 
be  offered  no  protest  or  objection,  but  went 
quietly  with  him  a  short  distance,  and  then, 
vrlthout  provocation,  uttered  the  abusive 
epithet,  when  Hamilton  struck  him.  Tbe 
officer  should  not  have  struck  his  prisoner, 
and  It  may  be  that  he  is  guilty  of  an  offense 
for  so  dobig ;  bnt  he  Is  not  on  trial  in  tills 
case. 

[2}  However,  as  appellant  used  language 
that  any  sane  man  knows  will  provoke  a 
difficulty,  if  the  party  to  whom  It  Is  address- 
ed has  any  manhood  about  bIm,  nether  can 
he  Justify  his  subsequent  conduct  by  reason 
of  this  blow,  although  the  court  in  his  charge 
Instructed  the  Jury  th*  appellant  had  the 
right  to  defend  hlmsdf  If  he  used  no  greater 
fores  tiban  was  BsceBsary  to  protect  himself. 


The  court  also  instmct6d  the  Jury  that  a 
peace  officer  has  no  right  to  arrest  an  offend- 
er without  warrant  when  an  offense  is  not 
committed  In  his  presence  or  within  bis  view, 
and,  If  the  Jury  believed  that  appellant  as- 
saulted Hamilton  to  free  himself  from  an  11- 
1^1  arrest,  to  acquit  him.  WbMi  these  in- 
structions were  given  by  the  court  In  bis 
charge,  we  do  not  think  any  one  can  seriously 
contend  that  appellant  was  convicted  under 
the  first  count  in  the  information;  but  It  is 
manifest  that  the  Jury  convicted  him  under 
the  second  count,  and  tbe  authorities  cited 
by  appellant  are  not  applicable;  It  would  be 
a  strange  doctrine  to  announce  that,  although 
one  is  lU^ally  arrested,  he  may  assault  and 
maltreat  an  officer  when  not  done  for  the 
purpose  of  effecting  his  release  from  sudi 
illegal  arrest,  but  Is  wantonly  and  maliclons* 
ly  dona  The  evidence  does  not  snggest  that 
appellant  knew  or  even  had  a  susi^cion  that 
the  officer  had  no  warrant  at  tbe  time  he 
made  the  Insulting  remark  and  beat  and 
bruised  the  officer,  and,  nnder  these  4drcum- 
stances,  where  tiie  court  Instructs  the  Jury 
that  If  aniellant  made  the  assanlt  to  effect 
bis  rdease  from  arrest  to  acquit  falm«  and 
there  are  two  grounds  of  aggnivation  In  the 
information,  we  cannot  hold  that  the  court 
erred  in  ovoimllng  the  motion  for  new  trial 
on  that  ground. 

[$]  Appellant's  special  charge  No.  1  reads 
as  follows:  "In  this  case  you  are  instructed 
that  no  verbal  prorocatlon  and  no  epithfet 
applied  to  anothcar  authorizes  such  other  in 
Inflicting  an  assault  nptm  the  person  applying 
such  epithet,  and  even  though  you  may  be- 
lieve from  the  evidence  that  the  defendant 
applied  to  officers  an  opprobrious  epithet,  and 
that  the  said  Hamilton  after  he  had  so  ap- 
plied said  epithet  struck  defendant,  the  de- 
fendant wonld  still  be  entitled  to  defend 
against  tbe  attack  so  made  by  the  said  Ham- 
ilton, and  to  use  all  force  necessary  to  re- 
pel such  attack,  and  if  you  so  believe  tbe 
facts  to  be  you  will  find  him  not  guilty." 
This  was  given  by  the  court  in  his  main 
charge;  therefore  it  was  unnecessary  to 
again  so  instruct  tbe  jury. 

Appellant's  second  special  charge,  which. 
In  effect,  requested  tbe  court  to  Instruct  the 
Jury  to  acquit  appellant  if  he  had  been  il- 
legally arrested  regardless  of  his  motive  in 
assaulting  the  officer,  is  not  the  law  nnder 
the  evidence  In  this  case,  where  the  Informa- 
tion contains  a  count  charging  an  assanlt  in- 
flicting serious  bodily  injury.  Special  charge 
No.  3  requested  was  fully  covered  by  ths 
court  In  his  main  charge. 

The  only  other  bill  of  exceptions  In  the  rec- 
ord complains  that  the  court  erred  In  not 
giving  a  peremptory  instmctton.  For  the 
reasons  hereinbefore  stated,  this  bill  presents 
no  error. 

[4]  This  being  a  misdemeanor,  the  other 
grounds  in  tiie  motion  for  new  trial  to  wlii<A 
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no  bill  of  exceptUms  was  reserved  cannot  be 
reviewed.  Basqaei  v.  State,  60  Tex.  Gr.  B. 
880,  119  S.  W.  861. 

[B]  The  ground  In  the  motion  presenting 
the  Issue  that  the  evidence  will  not  sustain 
a  conviction  for  a^ravated  assault  is  the 
most  serious  guestioii  in  the  case.  To  do  so 
the  evidence  mast  show  that  serious  bodllf 
Injury  was  Inflicted.  The  court,  however, 
in  his  charge  submitted  both  aggravated  as- 
sault and  simple  assault,  and  under  the  evi- 
dence of  Mr.  Hamilton  we  do  not  feel  that 
we  would  be  Justifled  In  holding  that  the  in- 
juries received  were  not  serious  injuries.  He 
says  his  Up  was  cut,  his  face  badly  beaten 
end  bruised,  and  his  head  skinned  and 
bruised. 

The  Judgment  Is  affirmed. 


THOMAS  V.  8TATB. 

^ourt  of  Criminal  Appeals  of  Texas.   Jan.  8, 
1913.   On  Motion  for  Rehearing,  March 
26,  1813.) 

1.  Cbiminax.  Law  (J  798*)  —  Instkuctionb— 
Rbabonabu  Doubt. 

In  a  prosecution  for  assault  with  intent  to 
murder,  accused  requested  a  charge  that  In  a 
criminal  case  the  law  contemplates  the  concur- 
fence  of  twelve  minds  In  the  conclusion  of 
guilt,  and  that  each  Individual  juror  must  be 
satisfied  beyond  a  reasonable  doubt  of  guilt  be- 
fore he  can  consent  to  a  verdict  of  ^ilty,  and 
each  juror  should  feel  the  responsibibty  resting 
upon  him,  and  realise  that  bb  mind  should  be 
convinced  1]ey<md  a  reasonable  donbt  of  ac- 
cused's guilt  befon  he  can  convict,  so  that  if 
any  individual  monber  of  the  jury,  after  having 
con^dered  all  the  evidence,  should  entertain 
such  reasonable  donbt  of  guilt,  it  is  his  duty 
not  to  surrender  bis  own  omvlctions  simply 
because  the  balance  of  the-  Jury  entertains  dif- 
ferent convictions.  The  court  charged,  pursu- 
ant to  the  statute,  that  the  burden  of  proof  was 
upon  the  state,  and,  in  case  the  jury  had  a  rea- 
sonable donbt  as  to  defendant's  guilt,  they 
should  acquit  BM,  that  the  requested  charge 
was  properly  refused ;  It  being  improi»er  in  any 
case. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  IMO,  10^;  Dee.  Dig.  { 

2.  HOUOIDB  (I  807*)— IHBISOOIXOHB— AOQRA- 

VATiD  Assault. 

If  the  evidence  makes  a  case  of  assault 
with  intent  to  murder,  or  of  self-defense,  it  is 
not  error  to  fall  to  oiarge  on  aggravated  as- 
sault 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  f|  638-641;  Dec.  Dig.  8  307.*] 

8.  HouioiDB  (I  807*)— Assault  to  Mubdbb— 

InaiBuonoHs. 

If  the  evidence  makes  a  case  either  of  as- 
sault to  murder  or  shovrs  that  accused  Is  guilty 
of  no  offense,  it  is  not  wror  not  to  charge  on 
aggravated  assault 

[£d.  Noteu— For  other  eaau,  see  Homidde, 
Cent  Dig.  H  68S-641;  DecTrag.  1  307.*] 

4.  HoHidDB  (I  807*)— Assault  to  Mubdkb— 

iNBTSUOnONS— AaaBATATCD  ASSAULT. 

Where  the  Issue  of  manslaughter  would  not 
have  been  in  the  case  bad  death  resulted,  where 
death  did  not  result,  it  is  not  error  not  to  charge 
on  aggravated  assault  on  tba  thsorr  at  sodden 


paasloit  aroused  hj  ademiats  esnsB  In  a  proeecn 
tlon  for  assault  to  nnrder. 

[Bd.  Not£-For_  other  cases,  see  H6niicld4 
Cent.  Dig.  It  638-641;  DecTDig.  |  80^^'^^ 

Appeal  from  Criminal  District  Court,  Har- 
ris Counts:  a  W.  Robinson.  Judge. 

Smith  Thomas  was  convicted  of  assault 
with  Intent  to  murder,  and  appeals.  Af- 
firmed. 

J.  M.  Gibson  and  W.  W.  Wander,  both  of 
Houston,  for  appellant    C  B.  Lui^  Aast 

Atty.  G^,  for  the  State. 

PBBNDER6AST,  J.  Appellant  wss  Indict- 
ed for  an  assault  with  intent  to  murder, 
convicted,  and  his  penalty  fixed  at  three  years 
In  the  penitentiary. 

There  Is  no  statement  of  tacts  in  the 
record.  In  the  absence  of  a  statement  of 
facts,  none  of  the  Questions  attempted  to 
be  raised  by  an^Umt  can  tie  psssed  upm 
by  this  court 

Ttmeton  0»  jndgmoit  Is  nfflnnwl 

On  Motion  for  Rehearing. 

When  this  case  was  afOrmed  there  was  no 
statement  of  facts  on  flie  in  this  court 
Since  then  the  clerk  of  the  lower  court  has 
sent  up  a  statement  of  facts  which  shows 
that  It  was  filed  in  the  lower  court  In  ample 
time  and  was  not  sent  with  the  other  record, 
and  filed  In  this  cause  with  the  record,  by 
an  oversight  This  is  shown  propvlj  by 
appellant's  motion  fbr  rehearing.  We  now 
pass  on  appellant's  motion  for  rehearing  and 
the  questions  raised,  considering  said  state- 
ment of  the  facts. 

The  evidence  shows  but  two  theories: 
Flrrfj  by  the  state,  a  clear  case  of  assault 
with  Intent  to  kill ;  second,  on  behalf  of  ap- 
pellant, perfect  self-defense. 

Appellant  had  a  room,  or  bouse,  rented  In 
Houston  where  he  lived.  A  certain  n^ro 
woman  who  did  not  live  with  him  came  to 
his  house  each  day  to  prepare  her  meals  and 
that  of  appellant  too.  She  also  did  addi- 
tional cooking  and  carried  what  she  cooked 
additionally  to  an  oil  mill,  where  the  as- 
saulted party,  Alexander,  and  a  great  many 
others,  woi^ed.  Alexander,  the  assanlted 
party,  began  his  attentions  to  said  wonun, 
and,  it  seems,  went  to  appdlant's  house  for 
that  purpose.  This  angered  appellant,  and 
he  told  Alexander  he  did  not  want  him  abont 
his  house  fooling  around  that  woman;  tbatlf 
he  wanted  the  woman  to  take  her  away  from 
there,  but  not  come  to  his  honse  with  her. 
It  seems,  after  this,  appellant  heard  that 
Alexander  had  been  about  his  house  again 
fooling  with  the  woman.  A{>pellant  there- 
upon armed  himself  with  a  pistol  and  went 
to  the  mill  where  Alexander  was  at  work. 
Before  he  saw  Alexander  there,  he  saw  oth- 
er friends  and  acquaintances  at  the  mill. 
All  of  the  witnesses  practically  testi^  that 
appelant  was  mad  when  he  came  then  and 
looked  mad.  One  witness  for  the  state  tcs- 
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tlfled  tbal^  wben  be  saw  appellant  come  to 
the  mill  mad,  be  asked  him  where  he  was 
going;  appellant  told  him  he  was  going  to 
see  Alexander,  and  that  if  Alexander  start- 
ed anything  he  woold  blow  him  up.  He  at 
once  proceeded  to  call  Alexander  ont,  and 
they  bad  some  fuas  then,  appellant  demand- 
ing to  know  If  he  bad  not  already  told  Alex- 
ander to  stay  away  from  his  honse  about 
that  woman.  No  fight  then  occurred.  Al- 
exander then  lett  appellant,  went  around  in 
the  mill  attending  to  his  work,  bnt  rery  soon 
came  hack  to  where  appellant  was.  The  dlf- 
flculty  was  renewed  between  them,  and,  ac- 
cording to  the  state's  testimony,  appellant, 
without  any  provocation,  and,  as  Alexander 
said,  with  hla  back  tamed  towards  him,  ap- 
pellant pulled  out  8  pistol  and  at  close  range 
shot  at  Alexander.  Some  one  called  out  to 
Alexander  to  look  out  He  thereupon  Juihp- 
ed  behind  another  party,  and  when  appel- 
lant shot  he  shot  the  other  party,  when 
shooting  at  Alexander;  the  ball  passing  en- 
tirely throu^  the  body  of  the  other  party. 
Everybody,  parties  and  witnesses,  except  ap- 
pellant then  ran  and  left  the  scene.  When 
appellant  first  called  Alexander  to  blm  and 
attacked  him  about  again  going  to  bis  house 
in  connection  with  tbat  woman,  Alexander 
had  a  knife  In  his  band,  be  says,  holding  it 
as  If  sharpening  a  pencil.  No  one  claims 
that  he  at  that  time  made  any  attack  or  at- 
tempted attack  upon  appellant  When  he 
returned  to  the  scene  after  he  had  gone 
around  In  the  mill  attending  to  bis  duties,  he 
still  had  the  knife  In  his  band.  Appellant 
and  hla  witnesses  claim  tbat  Alexander  then 
attacked  him  with  the  knife  and  made  at 
blm  as  if  to  cut  him,  and  that  thereupon, 
appellant  in  self-defense,  and  only  in  self- 
defense,  sbot  at  Alexander,  but  instead  of 
hitting  him,  abot  the  other  fellow  behind 
whom  Alexander  took  refuge. 

It  will  be  thus  seen,  as  stated  above,  that 
there  were  only  two  theories  presented: 
The  state's  tbat  of  an  assault  with  Intent 
to  kilU  soldy  and  simply;  that  of  the  de- 
fendant perfect  self-defense  solely. 

[1]  Among  others,  appellant  requested  this 
special  charge,  which  was  refused :  "Upon 
the  trial  of  the  criminal  case  by  a  Jury,  the 
law  contemplates  the  concurrence  of  12 
minds  in  the  conclusion  of  guilt  before  con- 
viction can  be  bad.  Each  Individual  Juror 
must  be  satisfied  beyond  a  reasonable  doubt 
of  the  defendant's  guilt  before  be  can,  under 
his  oath,  consent  to  a  verdict  of  guilty.  Eacb 
Juror  should  feel  the  responsibility  resting 
u[>on  blm  as  a  member  of  the  Jury  and 
should  realize  that  his  own  mind  must  be 
convinced  beyond  a  reasonable  doubt  of  the 
defendant's  guilt  before  be  can  consent  to 
a  verdict  of  guilty.  Therefore,  If  any  In- 
dividual member  of  the  Jury,  after  bavli^ 
duly  considered  all  the  evidence  In  the  case 
and  after  consultation  with  his  fellow  Ju- 
rors, should  entertain  such  reasonable  doubt 
of  defsndant's  guilt  u  Ui  Mt  forth  in  tbelr 


Instructions  In  this  cas^  It  Is  bis  duty  not 
to  surrender  his  own  convictions  simply  be- 
cause the  balance  of  the  Jury  mter tains  dif- 
ferent convictions." 

The  court  properly  charged,  as  the  statute 
requires,  that  the  burden  of  proof  vras  upon 
the  state,  and  tbat  the  def^dant  is  presum- 
ed to  be  innocent  until  his  guilt  Is  establish- 
ed by  legal  evidence  beyond  a  reasonable 
doubt,  and,  "in  case  you  have  a  reasonable 
doubt  as  to  defendant's  gnllt  Tou  will  ac- 
quit blm  and  say  by  your  verdict  not  guilty." 
This  was  all  the  charge  the  court  should 
have  given.  In  no  case  should  the  court 
give  such  a  charge  as  that  above  requested. 

The  court  In  the  main  charge,  correctly 
submitted  the  state's  theory  of  the  case  to 
the  Jury,  requiring  the  Jury  to  believe,  be- 
yond a  reasonable  doubt  that  if  the  appel- 
lant assaulted  said  Alexander  with  a  dwd- 
ly  weapon  and  with  malice  and  with  intent 
to  kill  and  murder  him,  and  tbat  said  as- 
sault was  not  committed  In  self-defense,  to 
convict  him.  Then  the  court  submitted.  In 
accordance  with  the  issue  raised  by  the  facts, 
appellant's  self-defense  in  a  proper  charge, 
and  told  them  that  If  be  committed  the  as- 
sault to  defend  himself  from  either  losing 
bis  life  or  serious  bodily  Injury  at  the  hands 
of  Alexander  to  acquit  him.  Tbe  court  cor- 
rectly refused  appellant's  requested  charge 
to  the  effect  that  If  defendant  shot  one  Mo- 
Elroy  intending  to  shoot  Alexander  and  did 
not  shoot  Alexander,  then  to  acquit  him. 

We  have  carefully  considered  all  of  appel- 
lant's requested  charges  and  complaints  to 
the  court's  charge,  and  in  our  opinion  none 
of  them  present  any  error.  It  Is  unneces- 
sary to  take  them  up  and  discuss  them  sep- 
arately. 

No  question  of  manslangbter  would  have 
been  raised  by  the  evidence  If  appellant  had 
killed  Alexander,  and  as  only  an  assault  to 
murder  on  the  one  band,  and  perfect  self- 
defense  on  the  other,  arose,  and  the  court 
properly  submitted  these  issues,  which  were 
found  against  appellant  the  court  should  not 
have  charged  on  a^ravated  assault  On 
these  subjects  Mr.  Branch,  in  bis  Criminal 
Law,  In  section  S21,  correctly  lays  down  theso 
propositions: 

[2]  First,  if  a  case  is  either  assault  to 
murder  of  perfect  self-defense,  It  is  not  er- 
ror to  fall  to  charge  on  aggravated  assault, 
citing  Johnson  v.  State,  47  Tex.  Cr.  R.  SOO, 
85  3.  W.  812;  Moore  v.  State.  31  Tex.  Gr. 
R.  234,  20  S.  W.  663;  Moore  v.  State,  S3 
Tex.  Cr.  R.  114,  107  S.  W.  833;  Moody  v. 
State,  69  8.  W.  894;  Duval  v.  State,  70  S. 
W.  543;  Barnes  v.  State.  30  Tex.  Cr.  R.  187, 
45  S.  W.  496;  Phillips  T.  State,  38  S.  W.  86; 
Phimps  V.  State,  36  S.  W.  441. 

[S]  Second,  If  tbe  case  is  either  assault  to 
murder  or  tbat  defendant  Is  guilty  of  no 
offense.  It  is  not  error  to  Aill  to  charge 
on  aggravated  assault  Bramlette  v.  State, 
21  Tex.  App.  611«  2  S.  W.  765,  67  Am. 
Rep.  022;  Harrli  t.  StatSp  47  a  W.  643; 
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Pugb  T.  State,  S  Tex.  App.  038;  Sims  t. 
State,  4  Tex.  App.  144;  Winn  r.  State.  6 
Tex.  App.  624;  Ford  t.  SUte,  06  S.  W.  338; 
OolUiu  T.  State,  6  Tex.  App.  80;  Baker 
States  7  Tex.  Appw  615;  Balllbarton  t.  State. 
84  Tex.  Cr.  R.  410;  81  S.  W.  297;  Schrlm- 
adier  t.  State,  36  Tex.  Or.  B.  461,  87  S.  W. 
864;  Colbert  v.  State,  02  Tex.  Gr.  a  486, 
107  &  W.  1110;  Harding  t.  State,  00  Tex. 
Cr.  B.  827,  131  S.  W.  1002. 

[4]  Third,  if,  had  death  rerolted,  the  la- 
sue  of  manfila tighter  would  not  be  In  the 
case.  It  Is  not  error  to  tall  to  charge  on  ag- 
gravated aseanlt  on  the  theory  of  sudden 
passion  aroused  by  an  adequate  cause,  cit- 
ing Andomn  t.  Stat^  15  Tex.  App.  458; 
Harris  t.  State,  47  S.  W.  648;  Barbee  t. 
States  84  Tsx.  Cr.  B.  129,  29  a  W.  776; 
Ayres  t.  Stat^  36  S.  W.  896;  Taylor  t.  State, 
17 Tex.  App.  ^;  Granger  t.  State,  24  Tex. 
App.  45,  5  &  W.  648;  Bider  t.  State,  26  Tex. 
App.  840,  9  a  W.  688;  Summers  t.  State,  88 
8.  W.  124. 

There  being  no  reversible  error  shown,  the 
motion  for  rehearing  Is  overruled. 


STEPHENS  STATE. 

(Court  of  Criminal  Appeals  of  Texas.  Feb. 
26, 1913.  Rehearing  Denied  March  26, 
1913.) 

1.  GanniTAL  Law  (|  694*)  —  Gbouwd  fob 
Continuance  —  DiuoENcx  in  PBOCuaino 
Attendance  of  Absent  Witnesses. 

Where  defeodaoC's  subpenas  had  been  re- 
tomed  a  considerable  time  before  the  trial, 
sbowlnc  tiiat  the  witnesses  bad  not  been  found, 
and  no  further  procefls  issued  or  was  asked  for 
up  to  tbe  time  of  the  trial,  and  it  appeared 
that  defendant  himself  did  not  know  where 
such  witnesses  resided,  his  motion  for  a  con- 
tlnuance  was  properly  OTemded. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  SS  1321,  1322, 1832;  Dea  Dig. 
I  504.  •] 

2.  Cbiuinal  Law  (|  1170*)— Apfbal—Habm- 
LESS  Ebbob— Exclusion  of  Evidence. 

Where  evidence  as  to  what  explanation 
defendant  rave  of  his  possession  of  the  horse 
alleged  to  have  been  stolen  was  excluded,  but 
the  court  later  permitted  the  witness  to  state 
fully  all  that  defendant  stated  at  the  time,  Its 
ftrat  exdnsion  was  not  error. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  SS  3145-3163;  Dec  Dig.  S 
1170.  •] 

3.  Labcent  (S  77*)- Hobse  THErr^pBosEOU- 

TIO  N— InSTBUCTIO  NB. 

In  a  prosecution  for  theft  of  a  horse, 
where  aocnaed  explained  his  possession  of  it 
by  stating  that  he  had  traded  for  it,  and  got 
it  from  a  man  whose  name  he  did  not  know  or 
remember,  a  charge  that,  if  the  jury  believed 
that  defendant  traded  for  the  horse  or  had  a 
reasonable  doubt  as  to  whether  or  not  he  trad- 
ed for  it,  tbey  sbonld  acquit  him  was  sufficient, 
and  it  was  not  necessanr  to  charge  speciaUy  in 
regard  to  explanation  of  possession  of  recently 
stolen  property. 

[Ed.  Note.— For  other  eases,  see  Larceny, 
Cent  Dig.  H  109,  202-204;  Dec  Dig.  |  77.*] 

4.  GaiMiKAt.  Law  (S  1150*)— GoNCLUSivaNBsa 
■  OF  Vebdict— Conflicting  Evidence. 

Where  defendnnt  ^Ives  more  than  one  ex- 
planation, the  confiiet  in  such  statements  may' 


be  considered  by  tbe  Jury  in  detertninlsg  iriieth- 
er  they  are  reasonable  and  probably  true;  and, 
under  such  circumstances.  Its  verdict  will  not 
be  reversed  on  appeal. 

fEd.  Note.— For  other  cases,  see  Criminal 
law.  CenLDig.  H  3074-3083 ;  DecDig.  f  1159.*] 

5.  iNDICTlfENT  AND  InFOBHATIOIV  (I  137*)— 
RKQtnBITEB  AND  SUVnCIXNOT — GXAHICAT- 
IOAL  Ebbob. 

Grammatical  error  presents  no  ground  for 
the  quashing  of  an  indictment,  nnless  such  er> 
ror  renders  it  nncertaln  as  to  the  charge  in- 
tended. The  omission  of  the  word  "of pre- 
sents no  error,  when,  by  reading  the  entire  in- 
dictment, its  intent  and  meaning  is  dear. 

[Ed.  Note. — For  other  casea,  see  Indictment 
and  Information,  Cent  Dig.  SS  480-487;  Dea 
Dig.  S  187.*] 

Appeal  from  Dlatrlct  Court,  Travis  Coun- 
ty ;  Chaa.  A.  Wilcox,  Judge. 

W.  M.  Stephens  was  convicted  of  tlieft, 
and  he  appeals.  Affirmed. 

Thelbert  Martin,  of  Austin,  for  appellant 
a  EL  Lane,  Asst.  Atty.  Gen.,  for  ttie  Stete. 

HABFBB,  J.  Appellant  was  ivosecnted 
and  convicted  the  theft  of  a  hors^  and  bis 
punishment  assessed  at  five  years'  confine- 
ment In  tbe  state  poUtentlary. 

[1]  Tbe  appellant  complains  that  tbe  court 
erred  In  omruUng  bis  second  appllcati<m 
for  a  continuance.  As  qualified  by  tbe  court, 
the  bill  presente  no  error ;  the  court  stating: 
"The  subpoenas  referred  to  in  the  motion  bad 
been  returned  considerable  time  before  the 
trial ;  the  return  showing  the  wltnessea  had 
not  been  found,  and  no  further  proce^  la- 
sued  nor  asked  for  up  to  tlie  time  of  tlie 
trial."  In  addition  to  this,  the  application 
Itself  shows  that  the  residence  of  the  wit- 
nesses are  not  known  to  appellant;  and.  If 
he  had  not  located  them  by  the  time  this 
case  was  called  for  trial,  it  Is  barely  possible 
he  would  be  able  to  do  so  by  a  further  post- 
ponement of  the  case. 

[2]  It  is  shown  by  another  bill  that,  while 
W.  C  Castleberry  was  testifying,  he  was 
asked  what  explanation.  If  any,  appellant 
offered  of  his  possession  of  the  stolen  horse 
at  the  time  of  bis  arrest,  which  objection 
was  by  the  court  sustained.  Later  during 
the  trial,  however,  the  court  revised  his  rul- 
ing In  this  resi>ect,  and  permitted  the  witness 
to  state  fully  all  that  appellant  stated  at  the 
time;  and,  under  such  drcnmatanoes^  the 
bill  presents  no  error. 

[3]  On  the  trial,  appdiant's  contention  was 
that,  when  found  in  possession  of  the  stolen 
horse,  he  gave,  as  an  explanation  of  his  pos- 
session, that  he  had  traded  for  the  horse, 
and  got  him  from  a  man  near  Junction  City, 
whose  name  he  did  not  know  or  remember. 
On  this  Issue  the  court  instructed  the  Jnry: 
"If  you  believe  from  the  evidence  that  the 
defendant  traded  for  said  horse,  or  If  you 
have  a '  reasonable  doubt  as  to  whether  or 
not  he  traded  for  said  horse,  then  you  will 
acquit  blm."  This  character  of  charge  on 
the  submission  of  this  issue  has  been  fre- 
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queotly  approved  by  this  cotut;  and  ttiere 
was  no  error  in  refusing  tbe  special  charge 
In  regard  to  explanation  of  possession  of  re- 
cently stolen  proper^.  Hlnsley  t.  State,  132 
S.  W.  780.  The  only  otber  questions  raised 
by  tbe  motion  for  new  trial  are  tbe  snfficlen- 
G7  of  tlM  indictment  and  tbat  tbe  testimony 
does  not  snnrart  tbe  verdict  In  tbat  defend- 
ant gave  a  reasonable  explanation  of  tiie 
stolen  borae. 

[4]  Where  defendant  tfres  more  than  one 
explanation,  the  conflict  in  such  statements 
may  be  cimsldered  by  ttie  Jury  in  determin- 
ing whether  tli^  are  reasonable  and  prob- 
ably true;  and,  under  such  drcumstances,  it 
has  boesa  held  tbat  the  Judgment  will  not  be 
reversed  on  amteal.  Cabral  r.  State,  67  Tex. 
Cr.  B.  804,  122  S.  W.  872;  Ton  Xknons  t. 
State,  20  S.  W.  UOa 

[I]  Orammatical  emurs  present  no  grounds 
for  the  aiuudiing  of  an  indictment,  unless 
such  errors  render  tbe  Indictment  uncertain, 
and  one  Is  unable  to  determine  tbe  charge 
intended.  The  omission  of  tbe  word  "of,"  in 
the  latter  part  of  the  indictment,  presents  no 
error,  when,  by  reading  the  entire  indictment, 
the  Intent  and  meanii^  is  made  perfectly 
clear.  Bltbop's  Grim.  Fr.  toL  i;  SI  864,  366, 
8S7. 

The  Judgment  Is  affirmed. 


Ex  parte  COBB. 

(Conrt  of  Criminal  Appeals  of  Texas.  March 
6,  1018.) 

BAIZ.    (i  80*)— BeCOONIZANCB    on  APPXAIr^ 

BiQHT  to  SnnraNDXB  Pbtncipal. 

Uoder  Code  Gr.  Proc.  1011.  |  330,  provid- 
Jng  that  Boreties  for  an  accased  may  at  any 
time  release  themaelTes  b;  sarrenderlng  him 
into  custody  of  tbe  sherifF,  and  section  322, 
making  the  roles  respectlaK  recognisaDces  and 
bail  bonds  applicable  to  all  snch  andertakingR 
in  criminal  actions,  whetber  before  or  after  an 
indictment,  in  every  case  where  accnsed  may 
be  required  to  ^ve  bail,  a  surety  on  a  bail 
bond  or  recognizance  on  appeal  may  be  re- 
leased from  bis  liability  by  aorrendering  Us 
prindpal  into  cuatodr. 

[Ed.  Note.— For  other  cases,  see  Ball,  Gent 
Di^.  H  828-834;  Dec  Dig.  |  80.*] 

Appeal  from  District  Court;  Fannin  Coun- 
ty; Ben  H.  Denton,  Jndg& 

Habeas  corpus  by  Edwin  Cobb.  From  an 
ordw  remanding  him  to  custody,  relator  ap- 
peals. Affirmed. 

Cunningham  &  McMahon,  of  Bonham,  for 
appellant.  O.  E.  Lane,  Asst  Atty.  Qen.,  for 
the  State. 

HAKPEB,  3:  The  tects  in  tliis  case  show 
tbat  appellant  was  convicted  of  a  felony  and 
sentenced  to  a  term  in  the  [>enltentlary.  He 
gave  notice  of  appeal,  and  asked  the  court  to 
fix  tbe  amount  of  his  bail  pending  bis  appeoL 
This  tbe  court  did  at  12,500; 

After  the  adjournment  of  conrt  he  gave 


bond  in  this  sum  and  was  released.  While 
the  case  was  pending  on  appeal,  one  of  his 
sureties  desired  to  be  released  from  the  ball 
bond,  and  carried  relator  to  the  sheriff  and 
surrendered  bun.  He  subsequently  escaped, 
but  was  captured  by  the  sheriff,  and  is  now 
in  Jail  In  Fannin  county.  He  sued  out  a 
habeas  corpus  before  Judge  Denton,  contend- 
ing that  the  surety  bad  no  right  to  surren- 
der him  to  the  sheriff,  nor  to  be  released  from 
his  bail  bond,  and  be  Is  entitled  to  be  releas- 
ed on  the  original  ball  bond.  After  bearing 
the  case.  Judge  Denton  remanded  relator  to 
tbe  custody  of  the  sherlfl!,  and  he  ivosecntes 
this  appeaL 

Appellant^s  contentitm  Is  tbat  a  surety  on 
a  bail  bond  or  recognizance  on  aiveal  has  no 
right  to  surrender  his  i«lncipal  and  be  re- 
leased from  liabili^  on  the  undwtaking; 
that  the  prorisions  of  the  Gode  In  regard  to 
release  of  surety  on  ball  apply  only  to  bonds 
glren  before  convlctton,  and  do  not  AW/ly  to 
bail  bond  given  after  conylctl<m.  And  in 
this  coi^entlon  be  is  sunwrtpd  by  tbe  case  of 
Talley  t.  State,  44  Tex.  Cr.  B.  162,  60  8.  W. 
514.  We  have  searched  our  r^Hots,  uid  find 
no  other  decision  so  holding,  and  according  to 
our  view  of  the  law  tbat  dedsion  Is  In  direct 
conflict  with  the  Code  of  Criminal  Procedure, 
and  should  not  be  followed,  and  it  is  hereby 
overmled.  Article  880  proTtdesttiat  those  who 
may  have  become  sureties  for  an  accused  per- 
son may  at  any  time  reloise  themselTes 
their  undertaking  by  surrendering  the  accus- 
ed into  custody  of  the  sheriff  of  the  county 
where  he  is  prosecuted.  And  article  322 
provides  tlut  "the  rules  laid  down  in  this 
cliapter  respecting  recognizances  and  ball 
bonds  are  applicable  to  all  such  undertakings 
when  entered  Into  In  the  course  of  a  criminal 
action,  whether  before  or  after  an  indictment 
or  Information,  in  every  case  where  author- 
ity Is  given  to  any  court,  Judge,  magistrate 
or  otber  officer,  to  require  ball  of  a  person 
accused  of  an  offense."  This  Is  broad 
enou^,  and  does  embrace  all  bail  bonds,  and 
the  surety,  by  snrrenderlng  his  principal  to 
tbe  sheriff,  was  released  from  his  liability. 

Therefore  the  Judge  of  the  district  court 
did  not  err  in  remanding  rdator  to  the  custo- 
dy of  tbe  sheriff,  and  tbe  Judgment  Is  affirmed. 


BOBINSON  V.  STATE. 
(Court  ot  Orimlnal  A^^ala  of  Texas.  March  6, 

1.  iNToxiCATinG  Liquors  ({  205*)— Pbobbcxj- 

TION  FOR  SCLUNO— iRDICnaNT^ADOPTXON 

AND  Violation  or  Law. 

An  indictment  for  selllnr  intoxicating  liq- 
nor  in  vioUtion  of  Pen.  Code  1011,  art  607. 
whidi  alleges,  without  giving  tbe  date,  that  the 
prohibition  law  was  put  in  force  by  election 
orders,  etc.,  prior  to  toe  time  the  act  making  it 
a  felony  was  passed,  was  snffidenL 

[Ed.  Note.— For  other  eases,  see  Intoxicating 
liquorB,  Gent  Dig.  i  225;  Dec  Dig.  i  20S.*]r 


•ForoUwrsaawsMaaastivta  snS  saotlan  NmCBBB  la  Dse.  Dig.  A  Am.  DI»  Ker-Nik  SerUs  A  R«'r  Indaei 

Digitized  by  GooQie 


998 


164  SOUTHWEfifTERN  REPORTER 


(Tex. 


2.  Cbiuihai.  JjA.w  (I  304*)— JmnoxAi.  Notiob 

— LooAL  Option  tebbitobt. 

Th«  Court  of  Criminal  Appatb  does  not 
Jadldally  know  that  prohibition  fs  In  force  in 
any  given  locality  in  the  state,  nor  can  any  of 
the  lower  conrts  hare  auch  jndiclal  knowledge. 

[Bd.  Note.— For  other  caaes.  aee  OrimiDal 
L»,  Cent  Dig.  H  700-717;  Dec  Di«. 

f  304.  •! 

8.  iNTOXIOATINa  LiQUOBS  (S  239*)— PBOSECD- 

TioN  ros  Seixiko— QtJEarioN  ton  Jdbt. 
Under  the  existing  law,  whereby  an  elec- 
tion  resulting  in  prohibition,  not  contested 
within  the  time  specified,  becomes  effective  as 
a  matter  of  law,  the  coort*.  after  proof  by  the 
introduction  of  the  proper  orders,  etc.,  can 
charge,  as  a  matter  of  law,  that  prohibition  is 
in  force. 

[EkL  Note. — For  other  cases,  see  Intoxicating 
^oors,  Cent  Dig.  H  381-347:  Dec.  Dig.  | 

4,  iNTOXXCAIIHa  ItlQUOBB  (f  236*)— PbOSECU- 

Tion»— Failusb  to  Peove  Local  Option. 
In  a  prosecution  under  Fen.  Code  1911, 
art  597,  (or  unlawfully  selling  intoxicating  lia- 
nor,  failure  to  prove  that  prohibition  was  la 
force  in  the  county,  or  when  or  how  it  was  put 
in  force,  was  reversible  error. 

[Ed.  Note.— For  other  eases,  see  Intoxicating 
Liquors,  Cent  Dig.  U  300-322;  Dec  Dig.  1 
236.*] 

Appeal  from  SaUne  Coonty  Oonit;  T.  R. 
Smith,  Judge. 

Bine  Jay  Robinson  was  convicted  of  un- 
lawfully selling  Intoxicating  llqnor,  and  lia 
Reversed  and  remanded. 


J.  W.  SOnton,  of  Hemphill,  for  aK>ellant 
0.  B.  Lane,  Asst  Atty.  Gen.,  for  the  State. 

PBENDEROAST,  J.  Appellant  was  con- 
victed for  unlawfully  selling  Intoxicating  liq- 
uor under  the  first  part  of  article  697,  P.  C, 
making  it  a  misdemeanor,  and  fined  ^  and 
20  days  in  Jail. 

[1]  Appellant  claims  the  Indictment  is  in- 
valid, because  It  does  not  all^e  the  spe^flc 
date  on  which  prohibition  was  put  in  force  In 
Sabine  county ;  It  alleging,  however,  without 
giving  the  date,  that  the  prohibition  law 
was  put  in  force  by  election  orders,  etc, 
prior  to  the  time  the  act  maldng  it  a  felony 
was  passed.  The  indictment,  in  our  opinion, 
Is  sufficient  James  t.  8tat^  63  Tex.  CT.  R. 
80,  138  S.  W.  612. 

[2-4]  No  evidence  whatever  was  introduced 
on  the  trial  of  the  various  orders  of  elec- 
tion, declaring  the  result  publication,  and 
the  order  making  prohibition  effective.  In 
other  words,  there  was  no  proof  at  all  in- 
troduced on  the  trial  that  prohibition  was  in 
force  In  Sabine  county,  nor  wheu  nor  how 
put  In  force.  The  point  was  clearly  made  In 
various  ways  by  the  appellant  in  the  lower 
court  and  In  this.  This  court  has  many 
times  and  uniformly  held  that  it  does  not 
and  cannot  Judicially  know  that  prohibition 
is  in  force  in  any  given  locality  in  this  stat^ 
nor  can  any  of  the  lower  courts  have  such 
Judicial  knowledge.  It  Is  therefore  always 
necessary  to  make  this  proof.  When  the 
proof  Is  made  hy  the  introduction  of  the 


proper  orders,  etc.,  Uien,  under  the  law  as  It 
now  Is,  the  court  can  charge  as  a  matter  of 
law  that  prohibition  Is  In  force ;  bat  It  can- 
not do  so  in  any  ease,  unless  snch  proof  Is 
made.  The  reason  It  can  so  charge  when  the 
proof  is  made  Is  because,  under  the  law  as  it 
now  Is,  wb^e  an  election  resulting  in  prohi- 
bition has  been  carried,  and  It  has  not  been 
contested  within  the  time  specified.  It  be- 
comes effective  as  a  matter  of  law,  and  does 
not  have  to  be  found  as  a  fact  by  the  Jury. 
The  Callure  to  make  this  proof  necessarily  re- 
sults In  a  reversal  of  the  judgment 

The  Jndgmoit  Is  reversed  and  the  cause  re- 
manded. 


PECH  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.  March 
6.  1918.) 

L  CHUINAI.    I*tW    (i  772*)— IHBI»U0TIOB— 
VEinTK. 

In  a  prosecution  for  the  theft  of  two 

mules  by  a  bailee,  an  instruction  that  defend- 
ant was  gulIlT,  if  he  obtained  possession  of 
the  moles  in  B.  county  and  did  "then  and 
there"  fraadolently  convert  same,  Bufficientl.v 
ioformed  the  jnry  that  to  warrant  conrictioD. 
the  conversion  must  nave  taken  place  in  B. 
coanty. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  1812-1S14,  1816.  ISll; 
Dec  Dig.  I  772.*] 

2.  Gbiuinai.  Law  ({  936*)— Itew  Tsux  — 
Qbounds. 

The  absence  of  a  witness  was  not  ground 
for  a  new  trial,  where  accused,  though  not 
tried  for  four  months  after  hla  arrest  and 
though  be  must  tiave  known  of  the  witness' 
testimpny  at  the  time  of  the  arrest  did  not  ap- 
ply to  have  the  witness  sunmioned,  or  move 
for  a  continnance. 

[Ed.  Note.— For  other  cases,  see  Crunioal 
Law.  Cent  Dig.  K  228fr-2305;  Dee.  Dig.  i 
936.*] 

Appeal  from  District  Court,  Bell  Coanty; 
John  D.  Robinson,  Judge. 

Albert  Pech  was  convicted  of  the  theft  of 
two  mules,  and  he  appeals.  ASlrmed. 

a  B.  lane,  Asst  Atty.  Qvl,  for  tlie  Stata 

HAm^R,  J.  Appellant  was  convicted  of 
the  theft  of  two  mules,  and  his  punishment 
assessed  at  two  years'  confinement  in  the 
state  penitentiary. 

There  are  no  bills  of  exceptions  In  the  rec- 
ord to  the  admissibility  or  rejection  of  any 
testimony,  and  no  special  charges  requested. 
The  testimony  fully  supporting  the  verdict, 
the  only  questions  to  be  reviewed  are  the 
complaints  of  the  chai^  of  the  couvt  as 
given. 

[t]  The  court  charged  the  jury  that  If  ap- 
pellant obtained  the  possession  of  the  mnles 
In  Bell  county,  and  did  then  and  there  fraud- 
ulently convert  same  to  his  own  benefit  with- 
out the  consent  of  the  owner,  he  would,  be 
guilty.  As  this  Is  a  prosecution  for  theft  by 
bailee,  appellant  otmtends  that  the  use  the 
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words  "thai  and  there"  did  not  snffldeiitly 
Inform  the  Jury  th&t,  before  appell&nt  could 
have  been  conricted,  he  must  hare  concelTed 
the  frandnlait  Intent  to  convert  tbe  mnlefl 
to  Ids  own  »e  In  B611  covnt3r>  The  crltlclani 
la  wlthont  merit  No  other  conatnictlon  can 
be  given  the  language  used  by  the  court  than 
that  It  instrnets  the  Jory  tbe  oonT^rsloo  most 
have  taken  i^ace  in  Bell  county. 

Defendanra  whole  defense  on  the  trial  was 
that  he  did  not  convert  the  moles  to  his  own 
use,  and  had  not  sold  them,  bat  left  thm 
with  Mr.  John  Smith,  to  be  kept  until  the 
owner  should  call  for  them.  This  issue  was 
fairly  and  in  appropriate  language  submitted 
to  the  Jury,  and  they  were  told,  If  they  so 
believed  from  the  evidence,  or  had  a  reason- 
able doubt  thereof,  they  would  acquit  defend- 
ant The  jury  found  adversely  to  this  con- 
tentioD,  and  it  Is  not  surprising  that  they  did 
do  so  when  we  read  the  confession  of  defend- 
ant made  shortly  after  his  arrest  together 
with  the  other  testimony  offered  In  behalf 
of  the  state. 

[2}  Tbe  contention  in  the  motion  for  new 
trial  that  if  Mr.  Smith  had  been  in  attend- 
ance on  court  he  would  have  supported  ap- 
pellant's testimony  that  be  had  not  sold  the 
mules,  presents  no  ground  for  a  new  trial. 
Appellant  was  arrested  on  the  Indictment  in 
March;  he  was  released  on  bond ;  the  case 
was  not  tried  until  the  following  July;  yet 
appellant  had  made  no  application  to  have 
Smith  summoned,  and  made  no  motion  to 
postpone  or  continue  the  case  on  account  of 
his  absence.  Under  such  circumstances,  the 
confession  of  defendant  ^^d  the  testimony  of 
Mr.  Osburn  and  others,  the  court  could  rea- 
sonably conclude  that  If  Mr.  Smith  was  pres- 
ent, he  would  not  so  testify,  and,  if  he  did. 
It  would  probably  not  be  true.  At  any  rate, 
no  diligence  was  used  to  secure  the  witness, 
and  it  could  not  have  bem  newly  discovered 
evidence;  for,  if  Smith  knew  these  facts,  It 
was  as  well  known  to  defendant  when  he  was 
arrested  in  March  as  It  was  in  July,  after 
the  trial  and  verdict 

The  judgment  Is  affirmed. 


SIMPSON  T.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Feb.  26, 
1913.    Rebearing  Denied  March 
26,  1913.) 

1.  GBnaHAL  IjAW  (|  1099*)— Afpbai^— Statb- 

HKNT  OF  FAOTa— AFPBOVAI.  BT  TBIAL  JUD« 

— NKCBsarrr. 

White'*  Ann.  Code  Cr.  Proc.  art.  824,  pro- 
Tides  that  the  same  proceeding  shall  be  had  as 
to  statements  of  fact  as  ia  civil  cases;  and 
Bev.  St  l^f^  arts.  1379,  1880,  provides  that, 
if  the  parties  agree  upon  a  statemeot  of  facta. 
It  shall  t>e  snbmitted  to  the  judge,  who  shall 
approve  and  sign  it  if  correct,  and  if  tbe  par- 
ties do  not  agree,  or  if  tbe  judge  does  not  ap- 
prove the  same,  the  parties  submit  their 
statementfl  of  fact  to  the  judge,  who  shall  make 
out  and  file  a  statement.   Held,  that  the  trial 


Judge  need  not  in  any  caae  approve  an  Incorrect 
statement  of  facts ;  and  a  purported  statement 
of  facts  filed  with  the  clen,  not  approved  by 
the  trial  Judge,  but  fflad  without  hu  aimroval 
by  accused,  who  ignored  the  statement  made  and 
signed  by  the  trial  judge,  cannot  be  considered 
on  appeaL 

[Gd.  Note.— For  other  caasL  see  CMminal 
Law,  Cent  Dig.  H  286&-2880;  Dee.  Dig-  I 
1099.*] 

2.  WlINBSSEB  A  337*)— IHFEACHKBNT. 

SMdence  that  accused  liad  served  a  term  in 
the  penitentiary  was  admissible  to  impeach  him 
as  a  witness ;  the  time  of  sentence  and  service 

not  being  too  remote. 

[Gd.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  Jj  1113,  1129-1132,  1140-1142, 
1146-1148;  Dec  Dig.  8  337.*] 

3.  Cbiuinai,  Law  (S  1092*)  —  Affui.  —  Bill 
or  Exceptions. 

If  accused  objected  to  tbe  coart's  refusal  to 
approve  a  part  of  a  bill  of  exceptions,  he  should 
have  excepted  to  the  court's  action  at  that 
time,  or  made  a  bystanders*  bill,  otherwise  the 
court's  bill  must  be  accepted. 

[EA.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  DiE.  If  2803,  2829,  2834-2861.  2Q11>; 
Dec  Dig.  S  1092.*] 

4.  Cbiminal  Law  (f  364*)— SviDsncn— Bis 

Gestae. 

The  acts,  remarks,  and  conduct  of  decedent 
immediately  after  the  shooting  were  admissible 
as  res  gentae  in  a  homicide  case. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Taw,  Cent.  Dig.  H  80S,  808-810^  81S,  816-818; 
Dec  Dig.  {  364.*! 

5.  Cbiuinal  Law  (|  1064*)— Appeai<— Excep- 
tions. 

The  court  canonot  review  error  In  admit- 
ting evidence  to  whidi  no  exceptions  were  re- 
served. 

[Ed.  Note,— For  other  cases,  see  Criminal 
Law,  CenL  Dig.  U  2662-2664;  Dec  Dig.  f 
1054.*] 

6.  Cbimihal  Law  ({  1144*)— Apfbai^Bbcobd 
— Absbetce  or  SiATEuinr  or  Facts. 

In  tbe  absence  of  a  statement  of  facta,  If 
the  charge  given  is  applicable  to  any  state  of 
facts  provable  under  the  indictment,  it  will  be 

Itresumed  that  the  charge  contained  all  of  the 
aw  applical>l& 

[Ed.  Note.— For  odier  cases,  see  CMminal 
Law.  Gent  Dlg.J».27S6-2764r^reft--2771,  2774- 
2781,  2901,  mA087;  Ote.  Dig.  |  ll4.*} 

7.  Cbiminal  Law  (|  780*)— iNnmuonoire— 
Reasonable  Doubt  —  Dxrebbnt  Dbqbebb 
or  Homicide. 

While  it  is  better  to  diarge  on  reasonable 
doabt  as  between  different  degress  of  homicide. 
It  Is  sufficient  if  the  court  charges  on  reasonable 
doubt  as  to  the  whole  case,  where  no  charge  ' 
was  requested  as  to  reastmable  doubt  between 
the  different  degrees. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  11  1846-18«»,  1891.  1880, 
1904-1922,  1960,  1967;  Dec  Dig.  |  78%*] 

Appeal  from  Crtmlhal  District  Court,  Dal- 
las County;  Robt  B.  Seay,  Judge. 

Bud  Simpson  was  convicted  of  second  de- 
gree murder,  and  appeals.  Affirmed. 

Ellis  P.  House,  of  Dallas,  for  appellant 
C.  EL  Lane,  Asst  Atty.  Oen.,  for  the  States 

HARPER,  J.  Appellant  waa  prosecute 
charged  with  murdor,  and  fbnnd  guilty  of 

murder  in  the  second  d^rree,  and  his  pnnish- 
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ment  asaewed  ftt  3D  yean*  eonflnemaDt  In 
tli«  state  peidtaitlary. 

Tliere  is  a  statement  of  tects  In  tUs  case 
filed  with  the  clerk  ot  the  district  court  on 
March  28,  Hie  Jadge's  approval  of 

the  statanmt  of  facts  bears  date  May  14, 
1012,  evidencing  ^ther  one  or  two  things: 
That  the  statement  of  facts  was  dated  back, 
or  the  statement  of  facts,  when  filed,  did 
not  bear  the  Judge's  signature;  and,  in  ei- 
ther event,  we  must  treat  the  statement  of 
&cts,  as  filed,  as  If  filed  when  the  Judge 
approved  it,  to  wit.  May  14,  1A12. 

[1]  Not  only  is  It  trne  about  these  conflicts 
of  dates,  bat  appellant  has  filed  an  afflda* 
vit  stating  that  the  statement  of  facts  has 
been  changed  by  the  Ju^e,  after  It  was 
filed  by  liim;  it  thus  appearing  that  the 
statement  of  facts  was  in  fact  filed  with  the 
clerk  on  March  23d.  without  having  been 
approved  by  the  Judge.  Judge  Seay  has 
filed  an  affidavit  stating  that  the  statement 
of  facts  was  not  presented  to  him  for  ap- 
proval; but,  learning  <hi  May  14th  that  the 
statement  of  facts  had  been  filed  with  the 
clerk  without  his  signature,  he  went  through 
It,  made  sutdi  changes  as  he  deemed  proper 
to  make  a  correct  statement  of  ftusts,  -and 
then  affixed  his  signature  to  It,  desiring  to 
give  appellant  ft  statement  of  fiicta  In  the 
case. '  Aiv^ant  objects  to  the  statement  of 
facts  as  thus  aK»roTed-  by  the  court,  and 
presents.  In  connection  with  his  affidavit,  a 
carbon  copy  of  the  statement  of  facts  which 
be  filed  with  the  clerk ;  but  the  record  shows 
the  statement  of  &cts  filed  with  the  clerk 
had  not  been  approved  by  the  inUso  at  the 
time  it  was  filed,  i^ipellant  seems  to  pro- 
ceed upon  the  theory  that,  if  appellant^s 
counsel  and  the  county  attorney  agreed  to 
a  statement  of  facts,  the  tzial  Jud^  has  no 
discretion,  but  mbst  approve  it  as  thus  pre- 
sented. This  is  not  the  law.  Tile  Code  of 
Criminal  Procedure  provides  that  the  same 
proceedings  stull  be  had  as  to  statement  of 
facts  as  Is  provided  in  dvll  cases;  and  the 
Civil  Code  of  1^  provides  In  artldes  1879 
and  1880  as  follows:  "If  the  parties  or  th^r 
attorn^  agree  on  a  statemoit  of  facts 
they  Shan  sign  the  same  and  it  shall  then 
be  submitted  to  tlie  Ju^e,  wlio  sball.  If  he 
finds  it  correct,  apiwoTe  and  si^  it,  and  the 
same  shall  be  filed  with  the  clerk.  *  •  • 
If  ttte  parties  do  not  agree  upon  such  state- 
ment of  tacts,  or  if  the  Judge  does  not  ap- 
prove or  sign  same,  the  parties  may  submit 
th^r  respective  statements  of  facte  to  Oie 
Judg^  who  shall,  from  Ms  own  knowledge 
make  out  and  sign  and  file  with  the  clerk 
a  correct  statement  of  t&cta  proven  on  the 
trial,  and  snch  statement  Shall  constitute 
a  part  of  the  record."  Thus  it  is  seen  in  no 
ev«it  Is  the  Judge  required  to  approve  a 
statement  of  facte  he  does  not  deem  correct ; 
but  in  tUa  case  it  apfwars  that  he,  finding 
a  stetement  of  facte  on  file  without  his  sig- 
nature, reads  It,  declines  to  ai^rove  it  as 
filed,  but  makes  sndi  correctlous  as  he  deems 


proper,  affixes  fab  diEnatnre'  to  It  tn  order 
to  keep  appellant  from  being  deprived  ot  a 
stetement  of  facts,  and.  if  the  matter  had 
been  left  In  the  position  that  tbis  would 
have  presented  the  record,  we  might  be  an- 
thoilzed  to  cimslder  it  But  by  the  affida- 
vlte  filed,  it  is  shown  that  none  of  the  pto- 
Tlslons  of  the  stetnt^  in  relation  to  a  state- 
ment of  &cts,  have  been  complied  with: 
and,  under  sacb  drcnmstences,  we  cannot 
consider  the  paper  aeat  up  with  the  record, 
nw  the  one  attached  to  appellant's  affidavit 
See  articles  1379  and  ISSO;  Bevlsed  avtl 
Stetntes,.  and  article  S24  of  the  Code  of  Crim- 
inal Procedure. 

[2]  In  bill  of  exceptions  Na  1  it  is  shown 
tliat  appellant  objected  to  it  being  proven 
that  appellant  had  served  a  term  in  the 
penitentiary.  Hi  Is  testimony  was  admissi- 
ble, as  it  does  not  aiq)ear  to  have  beoi  too 
remote.  The  HU  further  redtes  that  ha 
objected  to  witness  bdng  permitted  to  tes- 
tify tliat  bis  wife  got  &  divorce  from  htm 
because  he  had  been  sent  to  the  poiiten- 
tlary.  The  court  in  anprovlnig  the  un, 
states  no  such  testimony  was  admitted. 

[3]  When  the  court  refused  to  approve 
this  part  of  the  bill.  If  appellant  objected 
to  him  doing  so,  he  should  have  excepted  to 
the  action  of  the  court  in  so  doing  at  that 
time,  or  got  np  a  bystendersf  MIL  Hftvlng 
done  ndther,  we  must  accept  the  bill  as 
presraited  in  the  record.  Blain  t.  States  34 
Tez^  Or.  B.  448,  31  S.  W.  sea 

[4]  Bill  Na  2,  as  modified  by  the  court 
presente  no  error.  The  acts,  remarks,  and 
conduct  of  the  deceased  right  after  ttie shoot- 
ing were  admissible  as  res  gestae. 

II]  All  the  other  exceptions  to  the  testi- 
mony In  the  record  are  marked,  "Refnaed: 
no  sucb  objection  or  ezceiptlon  taken.**  Un- 
der sudh  dreumstanees,  we  are  not  auOiw- 
Ised  to  find  that  the  exception  was  reserved ; 
consequently  we  cannot  review  these  matters. 

[I]  In  the  motion  for  new  trial,  thore  are 
many  critldsmis  of  the  charge  of  the  oonrt; 
but  it  has  always  been  the  rule  In  thla  oonrt 
in  the  absence  of  a  statenoit  of  fitcts.  If 
the  charge  is  appIieaMe  to  any  state  of  faeCn 
provable  under  the  bidlctmeut  we  will  pre- 
snme  that  the  court  presttited  t2ke  law,  end 
all  the  law  applicable  to  the  easb  Wright 
T.  State,  87  Tex.  Cr.  B.  146^  88  S.  W.  1004; 
Jones  V.  State,  34  Tex.  Or.  R.  642,  31  S.  W. 
644;  Bell  T.  States  8S  Tex.  Or.  B.  163,  25  S. 
W.  769. 

[7]  Ax^nant  p(dntB'Out  In  the  motion  for 
new  trial  that  the  court  failed  to  charge  on 
reasonable  doubt  as  between  degrees  of  the 
offense,  tt  is  always  better  that  Uiis  charge 
be  given;  but  the  general  rule  is  that  If 
the  court  charges  on  reasonable  donbt  as  to 
the  wbole  case,  this  will  be  sufficient  when 
no  charge  is  asked  as  to  reasonable  doubt 
between  the  degrees.  In  this  case,  haring 
no  stetement  of  fftcte  before  us,  and  an>cl- 
lant  bdng  found  guilty  of  murder  In  the 
second  degree^  this  omission,  in  the  abeenoe 
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of  a  request  that  the  jntj  M  so  diaiged, 
does  not  pz«sent  rererslblfl  errw. 
Hbo  SuAgmeat  Is  affirmed. 


STEPHENS  T.  STATE. 

(Court  <d  Crimioal  Appeals  of  Texas.  Feb. 
26,  lOlS.  Behearins  Denied  Marcb 
26,  IMS.) 

1.  BUBOLABT  (SS  20,  23*)— IMDICTMENIV-SUF- 

nounoY. 

An  indictment  for  breaUiv  and  entetiiv 
a  bouse  need  not  allege  wbat  property  was 
stolen,  its  value,  Dor  tbe  character  of  the 
bouse,  aniess  it  was  intended  to  charge  spe- 
cifically that  it  was  a  private  reMdence. 

[Ed.  Note.— For  pther  cases,  see  Burglary, 
CentDig.  H  51-54,  63-66;  DecDig.  If  20,  23.*] 

2.  BUBOLUT  <|  24*)  —  IlTDICTMBNT  — Som- 
OIBHOT. 

An  indictment  alleging  the  breaking  and 
entering  of  a  hoose  by  force,  threats,  and  fraud 
need  not  allege  whether  tbe  offense  was  com- 
mitted in  tbe  daytime  or  nighttime,  since  inch 
an  indictment  is  suffident  to  cover  either  a 
daytime  or  nighttime  bnrglary. 

[Ed.  Note.— For  other  eases,  see  Borglary, 
Cent  Dig.  |  84;  Dec.  Dig.  f  24.*] 
8.  BxmSU'BT  ({  88*)— EVIDKNCS— Otbeb  Or- 

niKsae. 

On  a  trial  for  breaking  and  entering  a 
harness  bouse  and  stealing  a  saddle,  bridle, 
and  blanket,  where  it  was  shown  that  a  horse 
was  stolen  from  a  lot  at  the  same  time,  evi- 
dence as  to  accused's  possession  of  the  borae 
shortly  afterwards  was  admissible,  and  hence 
ita  admission  and  the  refusal  of  an  instruction 
to  disregard  it  were  proper. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Gent  Dig.  |  SI;  Dec.  Dig.  {  ^•J 

4.  BUBGUBT    (S  46*)— CBIlflNAL    LAW  (H 

763,  764*)- Tbial— iNSTBUcnoMS. 

On  a  trial  for  breaking  'and  entering  a 
baraess  house  and  stealing  a  saddle,  bridle, 
and  blanket,  where  there  was  evidence  that  a 
mare  was  stolen  from  a  lot  at  tbe  same  time, 
Bod  that  accused  had  posaession  thereof  short- 
ly  afterwards,  an  instruction  that  the  jury 
must  believe  beyond  a  reasonable  doubt  that 
accused  took  the  mare,  and,  if  they  did  so  be- 
lieve, then  they  could  conuder  tbe  testimony 
as  to  his  possession  thereof  only  for  the  pur- 
pose of  assisting  them  in  connection  with  tbe 
other  evidence  in  determining  whether  or  not 
be  committed  tbe  specific  charge  alleged  in  the 
indictment,  that  the  fact  that  he  might  have 
committed  an  ofCenee  other  than  that  charged 
in  the  indictment  could  not  he  considered  lor 
any  purpose,  unless  the  facta  and  drcomstanc- 
es  in  connection  therewith  should  assist  the 
jury  in  determining  whether  be  committed  tbe 
offense  charged  in  the  indictment,  and  that  tbe 
Jury  eonld  not  convict  accused  of  any  ofEense 
other  than  that  charged  in  tbe  indictment,  was 
not  on  the  weight  of  evidence,  nor  objection- 
able as  failing  to  make  it  dear  that  tbe  in- 
dictment was  for  bursary,  and  not  for  stealing 
tbe  horse. 

[Ed.  Note.— For  other  cases,  see  Borglary, 


5.  CaiKinAX.  IiAw  ({  10^*)— Bixxs  of  Ex- 
ception— Nbcbssitt  of  Signiho. 

Bills  of  exception  not  signed  by  til«  trial 

judge  will  not  be  reviewed. 

[Ed.  Note. — For  other  cases,  see  Criminal 

Law,  Gent  Dig.  H  2829,  2834-2861,  2919;  Dec. 

Dig.  S  1002.*] 


e.  CBiufifAi.  haw.  (I  096*)— CominVAHCB- 

Absent  Witness. 

In  a  prosecution  for  breaking  and  entering 
a  harness  bouse  and  stealing  a  saddle,  bridle, 
and  Uanket,  it  appearing  that  a  horse  was 
stolen  from  a  lot  at  the  same  ttms,  th«  denial 
of  a  continuance  because  of  the  absence  of  a 
witness  by  whom  accused  expected  to  prove 
that  he  bought  a  horse  from  tbe  witness,  and 
that  at  that  time  be  bad  no  horse  nor  saddle 
in  bis  possession,  was  properly  dented,  where 
it  was  not  shown  when  this  occurred,  wbat 
connection  it  had  with  tbe  case,  or  what  ef- 
fect the  evidence  could  possibly  have  thereon. 

[Ed.  Note.— For  other  eases,  see  Crindnal 
Law,  Gent  Dig.  U  1323-1327;  Dee.  Dig.  I 
595.*] 

7.  Cbiuinal  Law  (S  60S*)— Contihuaiic»— 

Application. 

In  a  prosecution'  for  burglary,  an  applica- 
tion for  a  continuance  because  of  the  absence 
of  witnesses  by  whom  accused  expected  to 
prove  that  he  was  in  another  place  "at  the 
time  the  offense  with  which  he  was  there 
charged  was  committed"  was  properly  denied 
as  too  generaL 

[Ed.  Note. — For  other  cases,  see  Crimioal 
I^^^Gsnt  Dig.  U  1348-lSei;  Dea  Dig.  | 

Appeal  from  District  Court,  Travis  Coun- 
ty; George  Calhomi,  Judges 

W.  M.  Stephens  was  convicted  of  burglary, 
and  he  appeala.  AfiOrmed. 

Thelbert  Martin,  of  Austin,  for  appellant 
C.  K.  Lane.  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Tbe  Indictment  chais- 
es that  appellant  did  by  force,  threats,  and 
fraud  break  and  enter  a  house  there  situate, 
and  owned,  occupied,  and  controlled  by  J.  B. 
Barker,  without  the  consent  of  tbe  said  3. 
E.  Barker,  etc.' 

[1,Z]  There  are  several  grounds  urged 
against  tbe  suflScleacy  of  tbe  indictment,  all 
of  wblcb  are  without  merit  The  Indtctment 
is  In  tbe  usual  Corm,  and  mffldoitly  iiharg- 
es  burglary.  One  of  the  groands  is  that  it 
does  not  allege  whetba  Uie  burglary  was 
committed  In  tbe  daytime  or  nlgbt;  nor 
does  It  allege  wbat  jwoperty  was  stolen,  nor 
the  value  at  tlie  property;  tbat  it  does  not 
all^  the  character  of  the  houses  whethu 
a  private  residence  or  ottierwisa.  There  la 
no  merit  in  any  of  tlieae  oontenttoni.  Tbe 
indictment  does  not  have  to  allege  wbat 
pnqierty  was  sttden,  mw  tlie  ralue  of  it; 
nor  is  it  necessary  to  allege  tibe  Character  of 
the  hoDs^  unless  it  is  intended  to  charge 
spedflcaUy  that  it  was  a  private  residence. 
This  was  not  a  private  residence,  nor  is 
fboB  any  merit  In  the  ^ropodtion  that  the 
indictment  fblled  to  allege  whether  the  at- 
fense  was  committed  in  the  daytilme  or 
nighttime.  It  does  allege  Qiat  tbe  house 
was  by  force,  threats,  and  fraud  broten  and 
entered.  This  was  sufficient  to  cover  a 
daytime  nighttime  burglary.  ^Qiis  ques- 
tion came  sftedfically  before  the  court  In 
Can*  V.  State,  19  Tex.  App.  636,  53  Am.  Rep. 
305.  See,  also,  Montgomery  v.  State,  6S 
Tex.  Cr.  R.  506,  116  S.  W.  1160;   True  v. 
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State,  48  Tex  Or.  B.  6S2,  89  S.  W.  1006; 
Walker  t.  State,  6S  Tex.  Or.  B.  547,  117  S. 
W.  797. 

[S]  Appellant  requested  the  court  to  charge 
the  Jury  as  follows:  "GeDtIem«i  of  the 
Jury,  you  are  Instructed  to  disregard  all 
testimony  as  to  the  possession  by  this  de- 
fendant of  a  certain  horse  alleged  to  have 
been  stolen  from  the  prosecutor  herein,  J.  E. 
Barker" — which  the  court  refused  to  give. 
The  court  was  correct  In  not  giving  this 
charge.  The  state's  case  was  in  substance 
that  some  one  broke  and  entered  the  barn, 
or  harness  house,  and  took  from  it  a  saddle, 
bridle,  and  blanket  This  occurred  some- 
where after  4:80  o'dock  in  the  momli^. 
The  horse  in  question  was  taken  at  the  same 
time  and  evidently  by  the  same  iwrty.  The 
horse  was  taken  from  the  lot,  not  from  the 
house.  A^tellant  was  seen  with  this  ani- 
mal 12  to  18  days  afterwards  in  San  Angelo, 
some  300  miles  from  where  the  horse  was 
stolen.  The  theory  of  the  state  was  that 
whoever  broke  the  house  to  get  the  bridle, 
saddle,  and  blanket  did  so  for  the  purpose 
of  riding  the  animal  which  was  stolen  at  the 
same  time  and  place.  The  possession  by  de- 
fendant of  the  horse  was  a  strong  circum- 
stance to  connect  him  with  the  burglary.  If 
he  took  the  horse  from  the  lot,  he  was  evi- 
dently the  party  who  committed  the  burglary. 
The  court  in  charging  the  Jury  limited  the 
effect  of  this  testimony.  A  charge  asked  by 
an>ellaDt  was  to  the  effect  that  they  should 
dlffl^ard  all  testimony  showing,  or  tendiog 
to  show,  that  the  offense  herein  charged  was 
committed  at  any  other  time  than  in  the 
daytime,  and  should  confine  their  considera- 
tion of  the  testimony  and  evidetice  to  a  day- 
time btii^lary,  and  If  they  should  find  that 
the  testimony  does  not  show  a  daytime  bur- 
glary, or  if  they  should  brieve  that  the  evi- 
d«ice  showed  a  burglary  committed  at  any 
ottw  time,  then  that  should  acquit  defend- 
ant. This  cbarge  was  property  refused. 
The  Indletmoit  was  sufficient  to  charge  the 
burglary  was  oommitted  at  night  or  in  the 
daytima  It  was  eridently  committed,  bow- 
erer,  after  4:80  In  Oe  mornliiff,  and  before 
daylight 

[4]  Tfm  court  charged  the  Jury  that  erl- 
doice  having  been  Introduced  aa  to  the  al- 
leged taking  of  the  gray  mare  from  the  poft> 
aeesioii  of  the  allied  owner  at  the  time  of 
the  burglary  from  the  harness  home,  and 
from  the  witness  Barker,  they  must  bellere 
beyond  a  reasonable  dottbt  that  d^bndant 
took  said  mare,  and.  If  tb^  bdleved  from 
the  eridenoe  beyond  a  reaaonable  doubt  that 
the  defendant  took  said  mare  at  the  time  of 
the  alleged  bui^ary,  th«i  they  could  consid- 
er the  said  testimony  only  tor  the  purpose 
for  which  It  was  allowed  to  be  Introduced— 
that  is,  for  the  purpose  of  asristlng  the  Jury 
(if  it  shall  assist  them  from  the  facts  and 
clnnimstances  attending  the  said  taking  of 
aald  mare^  if  any  taking  there  was),  taken  In 


conneetUni  with  the  other  evidence  In  the 
case,  to  determine  whether  or  not  Oie  de- 
foidant  committed  the  spediBc  charge  alleg- 
ed In  the  indlctment^-that  the  fact  that  the 
defendant  may  have  committed  an  offense 
other  than  the  speclQc  offense  charged  in 
the  indictment  In  this  case  Of  such  Is  a 
fact)  cannot  be  considered  by  the  Jury  for 
any  purpose,  unless  the  focts  and  drcom- 
stances  In  connection  with  such  other  effuse 
(if  any)  shall  assist  the  Jury  In  determining 
wliether  or  not  the  defradant  committed  the 
spedQc  offense  charged  in  the  Indictment  In 
this  case;  and  the  Jury  cannot  under  any 
circumstances  convict  the  defendant  of  any 
other  than  the  apedflc  offense  charged  in 
the  indictment  in  this  case.  The  objection 
urged  was  that  this  (^arge  was  upon  the 
weight  of  the  evidence,  and  calculated  to 
mislead  the  Jury,  In  that  It  calls  attention 
to  the  taking  of  a  horse,  and  does  not  leave 
it  clear  that  the  Indictment  fa^ein  Is  for 
burglary,  entry  in  a  harness  house  for  the 
purpose  of  taking  a  saddle,  and  not  a  horsa 
We  are  of  opinion  that  the  charge  Is  not 
subject  to  the '  above  criticism.  It  was  a 
sufBclent  limitation  of  the  evidence  In  regard 
to  the  animal  as  to  Its  office  and  mls^on. 
and  bearing  upon  whether  defendant  was 
the  party  who  entered  the  house.  His  pos- 
session of  the  horse  could  be  used  only  as  n 
circumstance  to  connect  him  with  the  bur- 
glary. The  authorities,  so  fftr  aa  we  are 
aware,  all  sustain  the  charge  of  the  court 
Contemi>oraneous  crimes  are  admissible  for 
the  purpose  for  which  this  testimony  was 
admitted,  and  It  was  proper  and  correct  for 
the  court  to  so  charge,  and  might  have  been 
reversible  error  if  the  court  bad  not  limited 
the  testimony  in  regard  to  the  anlmaL 

[I]  Another  bill  of  exertions  recites  that 
appellant  objected  to  the  testimony  of  two 
witnesses.  Roach  and  Harris,  to  the  effect 
that  they  had  each  seen  a  man  passing  their 
residence  riding  a  horse  or  mule  some  time 
after  tlie  alleged  burglary,  and  It  was  aftw 
sundown,  and  it  was  not  poarible  to  teU 
whether  said  horse  or  mule  bad  a  saddle  on 
or  not,  and  tiiat  th^  could  not  t^  wheUm 
said  man  was  blaA  or  whiter  It  Is  unnec- 
essary to  review  this  UU  of  ezc^tioiu,  be- 
cause it  la  not  signed  by  the  Jndga 

Mother  bill  redtea  that  the  state  Intro- 
duced testlnuHiy  to  the  effect  that  defieodant 
had  been  arrested  in  San  Angelo,  Tex. ;  that 
at  the  time  lie  was  arrested  he  had  In  his 
pOBsesston  a  Ctttain  gray  mare;  that  this 
mare  had  beoi  taken  from  the  lot  of  J.  R 
Baricer,  In  Travis  countgr,  on  the  mor^n^  of 
the  12th  of  Ifarch,  1012.  This  was  objected 
to  because  it  was  Immaterial,  irrdevant 
and  had  no  bearing  upon  the  case.  The 
court  was  requested  to  «xclnde  it  upon  the 
same  grounds.  This  was  overruled  by  the 
court  and  correctly.  The  poeseeslon  of  stol- 
en property  a  few  days  snboeipient  to  Its 
th^  would  be  evidokce  ct  an  IncrimlnatiBg 


Digitized  by 


OBBEN  STATE 


1003 


nature  haA  lie  been  on  trial  for  the  theft  of 
the  animal,  bat  Ub  posseBsion  of  the  animal 
wu  need  as  an  Incriminating  drcumatance 
In  this  case  to  connect  him  with  the  bur- 
glary, because  the  mare  was  taken  at  the 
same  time  and  place  of  the  burglary.  The 
court  ruled  correctly. 

[$,  1}  Another  bill  of  exceptions  insists 
that  the  court  erred  in  orerruUng  his  appli- 
cation for  contlnnanoe.  We  do  not  agree 
with  this  contention.  The  application  is  de- 
ficient in  many  respects.  It  does  not  set 
out  the  dUigeiKe  used  to  obtain  the  absent 
wibaesses,  but  that  might  not  be  of  a  seri- 
ous nature  as  this  is  the  first  application. 
Aside  from  the  diligence,  or  want  of  dlll- 
gencev  the  application  shows  that  appellant 
wanted  the  attendance  of  Sam  Phipps,  Sam 
Boyd,  and  Lee  Gardener.  He  says  that  the 
reeidence  of  Phipps  and  Boyd  Is  unknown 
to  the  defendant,  but  that  they  were  in 
Waco,  McL^man  county,  at  the  time  he  saw 
and  knew  them,  and  Lee  Gardener  repre- 
sented his  residence  as  Big  Springs  or  Mid- 
land, Tex.  When  he  saw  these  parties  as 
with  reference  to  this  case  is  not  shown. 
He  says  he  exi)ects  to  prove  by  Gardener 
that  he,  defendant,  bought  a  horse  from  hlio. 
Gardener,  and  at  the  time  he  bad  no  horse 
nor  saddle  in  his  possession.  When  this 
occurred,  he  does  not  allege  or  make  any 
showing  as  to  the  connection  it  had  with 
this  case,  or  what  effect  this  evidence,  if  he 
had  it  before  the  Jury,  coald  possibly  have 
had  upon  this  case.  He  says  by  Phipps  and 
Boyd  he  expects  to  prove  that  he  was  In 
Waco,  McLrainan  county,  at  the  time  the 
said  offense  with  which  be  is  here  chaiged 
was  committed.  This  is  too  general,  to  say 
the  least  This  is  the  substance  of  appel- 
lant's application,  so  far  as  these  witnesses 
are  concerned,  and  the  fiicts  he  expected  to 
prove  by  tbem. 

The  most  serious  question  In  the  case  is 
the  BuflSdency  of  the  evidence.  Without  go- 
ing over  it,  we  are  of  opinion  that  the  Jnry 
were  Justified  in  believing  that  appellant  Is 
the  par^  who  broke  and  ent«pd  the  honse 
to  get  the  saddle  bridle,  and  blanket  with 
whldi  to  ride  the  gray  animal  mentioned  by 
tbe  witnesses  In  this  case;  Ai^lant's  pos- 
Besslon  of  It  a  few  days  after  the  theft  and 
his  various  statements  in  connection  with  It 
aie^  we  think,  aufllctent  to  JuBtUy  the  Jury 
In  readilng  the  oonduaton  that  he  was  the 
guHty  party. 

The  Judgment  Is  afflrmed. 


GBEEN  V.  STATa 

<  Court  of  Ctimlnal  Appeals  of  Texas.  March  9, 

1913.) 

1.  Cbiminai,  law  (J  Ml*)  —  Reception  of 
Evidence— Testiiiont  of  Absent  Witness 
—Rebuttal. 

Where  the  state  in  a  prosecution  for  homi- 
cide showed  that,  on  a  prior  trial,  it  had  Intro- 


duced aa  tfewUnets  who  was  then  absent,  to 
raise  an  Inference  that  the  testimony  of  such 
witness  was  favorable  to  the  state,  the  defend- 
ant in  rebutt^  was  entitled  to  Introdace  the 
testimony  previously  given  the  witness  in 
order  to  prove  that  the  testtnony  bad  not  such 
effect 

[Ed.  Note.— For  other  casM.  see  Criminal 
Law,  Gent  Dig.  1 1231;  Dee.  Dig.  1  Ml.*] 

2.  Criuinal  Law  (8  541*)— Evidence— An- 
SENT  Witness— FoBMEB  TEariMOKT. 

Former  testimony  of  an  absent  witness 
in  general  cannot  be  shown  at  a  sabseguent 
trial  in  the  absence  of  prool  that  the  witness 
was  either  dead,  out  of  the  state,  or  that  his 
presence  was  prevented  by  defendant,  except 
to  rebut  an  Inference  that  his  testimony  was 
favorable  to  the  state,  on  the  state  proving 
that  it  had  tendered  him  on  the  prior  trial. 

[Ed.  Note.1— For  other  casn,  see  Orimlnal 
Law.  Cent  Dig.  f  1231;  Dec.  Dig.  S  041.*] 

3.  Witnesses  (S  372*)— Gboss- Examination 
— Bias— Pbejddicb. 

In  a  prosecntion  for  homicide,  the  court 
did  not  err  in  itermitting  the  state  on  crosa-ex- 
amination  of  an  important  witness  for  accused 
to  ask  him  If  he  had  not  gone  early  on  the 
momins  after  the  killing  to  certain  others,  and 
asked  them  if  they  had  neard  any  one  say  that 
witness  was  impUcated  in  the  cutting  of  de- 
ceased in  order  to  prove  his  bias  and  preju- 
dice. 

[Ed.  Note.-~For  other  cases,  see  Witnesses, 
Cent  Dig.  H  1192-1199;  Dec  iMg.  |  872.*] 

4.  BoMiciDi  (i  810*)— Issues— AaoBATATio 

Assault. 

Where,  in  a  prosecution  for  homidde,  it 
was  shown  Uiat  defendant  was  mach  smaller 
and  younger  than  deceased,  that  it  was  not  un- 
til alter  defendant  had  been  knocked  down, 
and  was  being  beaten  by  deceased,  that  he  pull- 
ed out  a  knife  and  cut  him,  and  there  was  no 
direct  evidence  that  the  knife  was  a  deadly 
weapon,  defendant  having  testified  that  he  in- 
tended only  to  cut  deceased  so  that  he  would 
release  him,  and  did  not  intend  to  cut  Mm  in  a 
fatal  place  or  to  kill  bin,  the  evidence  raised 
the  bsue  <tf  aggravated  assault 

[Ed.  Note.— For  odier  cases,  see  Homicide, 
Cent  Dig.  H  657-661;  Dec.  Dig.  |  8ia«] 

Appeal  from  District  Court,  Knox  Oonnly; 
Jo  A.  P.  DldEBon,  Judg& 

Bill  Green  was  convicted  of  murder,  and 
he  appeals.   Reversed  and  remanded. 

L.  W.  Dalton,  of  Plainvlew,  for  appellant 
O.  B.  Lan^  Asst  Atty.  (3en.,  tor  the  States 


PRENDERGAST,  J.  Upon  a  charge  of 
murder,  ai^ellant  was  convicted  of  man- 
slaughter, and  bis  penalty  fixed  at  the  high- 
est 

As  this  case  must  be  reversed,  we  do  not 
conuuMit  upon  the  evidence,  nor  state  it  oth- 
er than  Is  necessary  to  decide  the  questions 
raised.  This  was  the  fourth  trial  of  thhi 
case;  the  other  three  resulting  In  hung 
Juries. 

[1]  In  alt  three  of  the  other  trials  the  state 
had  produced  and  bad  to  testify  for  it  the 
witness  Ed  Cope,  who  was  absent  at  this 
trial.  Said  Cope  was  an  ^ewitnesa  to  the 
killing.  It  was  therefore  permissible  for  the 
state  to  show  that  It  bad  theretofbre  had 
and  introduced  him  as  a  witness.  The  object 
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and  poipoM  of  thiB,  however,  toferentlally 
at  least,  was  to  show  Qiat  tbe  tutimony  of 
tUs  witness,  if  preBent,  would  be  asaln  fa- 
vorable to  the  stata  The  appellant  dented 
tbat  ttie  testlnumr  ct  tbls  vitneBB  was  fit- 
Torable  to  the  stat^  and  contended  that  it 
was  favorable  to  him.  Am  the  state  had 
proved  as  above  stated,  it  was  competent 
for  the  appellant  to  prove  the  testimony  of 
this  witness,  and  thereby  show  it  was  not 
favorable  to  the  state,  but.  If  Anything.  In 
Ids  favor.  It  would  certainly  be  unjust  to 
the  appellant  to  permit  the  state  to  sliow  tba 
absence  of  a  witness,  and  that  on  all  former 
trials  It  had  him  present  and  used  his  tes* 
tlmony  in  behalf  of  the  state,  and  tbetehy 
IndlTMtly,  at  least,  tend  to  show  his  testi- 
mony was  for  the  state  and  against  appel- 
lant, and  not  permit  the  appellant  to  prove 
to  the  contrary.  So  that,  while  the  court 
did  not  err  In  admitting  tbe  testimony  of 
Mr.  Dalton,  having  admitted  that,  it  did  err 
in  not  permitting  the  defendant  to  prove  tbe 
testimony  of  tbe  absent  witness,  and  thereby 
rebut  the  Inference  In  favor  of  the  state. 
Sweeney  v.  State,  146  S.  W.  888,  889. 

[2]  The  mere  fact  that  the  witness  was 
absott  would  not  otherwise  authorise  his 
f  orm»  testimony  to  be  reproduced,  unless 
and  until  he  was  shown  to  be  either  dead  or 
out  of  the  state,  or  his  presence  prevented 
by  aMKllant,  except  for  the  purpose,  and  un- 
der the  circumstances  above  stated.  Robert- 
son V.  State,  68  Tex.  Gr.  R.  216,  142  S.  W. 
688.  The  evidence  does  raise  the  issue  of 
manslaughter,  and  the  court  did  not  err  In 
charging  thereoQ.  The  appellant  having  been 
acquitted  of  mnrdor  In  the  first  and  second 
degrees.  In  another  trial  it  will  be  necessary 
to  charge  on  manslaughter. 

[8]  Bill  Doss  was  an  Important  witness  for 
the  defendant,  and  gave  material  testimony 
in  his  fftvor.  Tbe  court  did  not  err  In  per- 
mitting the  state  to  ask  and  prove  by  him 
on  cross-examlnatlOD  that  the  early  morning 
after  the  killing  the  nigbt  before  he  had 
gone  to  and  asked  Will  Prather  and  others 
if  they  had  h»rd  anybody  say  that  he  was 
implicated  in  the  cutting  of  tbe  deceased. 
It  is  always  permissible  to  prove  the  bias 
and  prejudice  of  any  witness  by  himself, 
and,  if  denied  by  him,  by  another.  This  ev- 
idence tended  to  show  that  the  witness  Doss 
recognized  that  bis  connection  with  the  fa- 
tal difficulty  was  such  as  to  show  tbat  he 
was  biased  In  favor  of  appellant 

[4]  The  appellant  contends  that  the  evi- 
dence raised,  and  the  court  should  have 
charged  on,  aggravated  assault.  In  our  opin- 
ion his  contention  Is  correct  The  uncontra- 
dicted evidence  shows  that  the  appellant  was 
a  young  fellow  about  17  years  old,  rather 
small  in  statnre,  at  least  so  when  compared 
with  the  deceased,  and  was  a  year  or  more 
younger  than  the  deceased,  weighed  only  a 
little  more  than  120  pounds,  while  the  de- 
ceased weighed  considerably  more;  that  the 
deceased  was  a  mu^  larger,  tallec;  and 


stronger  man  than  the  aiqpellant  It  further 
shows  that  some  111  feeling  had  arisen  be- 
tweot  the  two  parties.  Tbe  deceased.  In  a 
quiet  and  peaceable  manner.  Just  befiue  the 
kllllnc,  invited  tha  appellant  out,  telling  talm 
that  he  wanted  to  see  him.  -Some  of  tt>e 
witnesses  say  that  he  Invited  aiiiwllantalinie; 
others,  that  he  Invited  appelant  and  said 
Doss.  At  any  rate,  the  three  persona  went 
out  of  the  yard  at  tbe  gate  of  the  house 
where  they  were  attending  a  party,  some 
little  distance  to  a  well,  where  the  three  per- 
sons stopped.  Cope,  the  other  eyewitness, 
followed  within  some  IS  feet  of  them,  and  be 
also  stopped.  The  testimony  also  shows  that, 
after  some  words  briefly  between  them,  de- 
ceased stru<^  and  knodrad  anitilant  down 
and  Jumped  on  him  and  began  beating  him. 
Among  other  things,  appellant  testified  that 
after  deceased  knocked  him  down  and  got  on 
him,  "he  hit  me  four  or  five  times.  When  I 
fell,  I  ran  my  band  in  my  pocket,  and  got  my 
knife  to  cut  him  off  of  me.  I  did  not  intend 
to  kill  him;  he  was  so  much  bigger  than  I 
was,  I  Just  wanted  to  cut  him  off  of  me. 
My  intention  was  Just  to  make  him  get  off 
of  me.  I  did  not  intend  to  cut  him  in  any 
fatal  place;  did  not  intend  to  kill  him." 
There  Is  no  direct  evidence  In  the  recwd  that 
the  knife  with  whlidi  appellant  cut  and  kill- 
ed deceased  was  a  deadly  weapon.  While 
it  was  Identlfled  and  introduced  in  eridoice, 
the  record  In  no  way  discloses  its  size,  nor 
directly  tbat  it  was  a  deadly  weapon,  or 
other  than  an  ordinary  pocketknife  Tbe 
mere  fact  tbat  appellant  testified  that  be 
did  not  Intend  to  kill  the  deceased,  and  tbat 
be  Intended  to  merely  cut  him  to  make  get  <^ 
of  him.  and  that  he  did  not  Intend  to  cat 
him  in  any  vital  point,  might  not  of  itself 
reduce  the  killing  to  a^xravated  assault  His 
intent  Is  to  be  measured  and  determined  by 
the  Jury  by  all  the  facta  and  circumstances 
in  evidence  as  well  as  his  testimony  on  this 
point  The  facta  show  tbat  he  cut  the  de- 
ceased some  six  or  seven  times — once  in  the 
left  breast  in  the  r^ion  of  tbe  heart,  a  rttal 
point ;  another  time  be  cut  and  severed  the 
large  artery  in  the  thigh,  another  vital  point 
The  character  of  the  instrument  with  which 
the  wounds  were  inflicted  and  the  manner 
of  its  use  are  to  be  considered,  as  well  as 
appellant's  said  testimony.  In  determining 
his  intent  with  which  the  cutting  and  killing 
was  done.  However,  all  these  matters  were 
for  the  Jury.  As  stated  above,  in  onr  opin- 
ion, the  evidence  clearly  raised,  and  tlie  court 
should  have  submitted,  the  question  of  ag- 
gravated assault  to  the  Jury  under  appro- 
priate instructions  in  accordance  with  the 
testimony.  Articles  1147,  1149,  and  1150.  P. 
C,  and  cases  cited  In  section  434.  Branch's 
Crlm.  Law  of  Texas. 

There  Is  no  other  question  raised  likely  to 
occur  on  another  trial ;  so  that  It  Is  unnec- 
essary to  discuss  any  other  question. 

For  the  errors  pointed  out  the  judgmoit 
is  reversed,  and  the  cause  reinanded. 
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HENDRICKS  v.  STATE. 

(Court  of  CiliDinal  Appeals  of  Texas.  Jan. 
22,  1913.    Rehearing  Denied  March 
19.  1913.) 

1.  HoiaciDE  (f  840*)— CONVICnOIT  OF  Mdb- 
DKB  IN  Seookd  Deobbx— DisnNonoHS  Kk- 

QABDINQ   FiBSI'DeOBEE  MuBDEB. 

Where  defendant  waa  convicted  of  murder 
in  the  second  degree,  he  cannot  complain  of 
iuBtracttons  as  to  murder  in  the  first  degree. 

[Ed.  Mote.— Vor  otiier  cases,  sm  Homldde, 
Gent  Die  if  715-720;  Dec.  Oi$.  1  84a*j 

8,  HOMICIDB  (i  28*)— "HUBDD  ZH  THE  SlO* 
OKD  DbQBEb"— "lUFLIBD  MAUCB." 

In  a  homicide  case,  the  court  properly  de- 
fined murder  in  the  second  degree  to  be  an 
nnlawfal  IcilUng,  where  express  malice  is  not 
shown  beyond  a  reasonable  doubt  and  the  facts 
do  not  tend  to  mitigate,  excuse,  or  justify  the 
act,  in  which  case  malice,  which  is  an  element 
of  murder  in  the  second  degree,  is  implied; 
Implied  malice  belsg  that  which  the  law  im- 
putes to  certain  aets. 

[Bd.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  U  35,  39,  40;  Dec.  Dig.  i  23.* 

For  other  definitions,  see  Words  and  Phras- 
es, ToL  4,  pp.  3433-3434;  toL  8,  p.  7682;  vol. 
0.  pp.  4641-4642;  toL  8,  p.  7727!] 

8.  Cbiminal  Law  (S  800*)— iNsratJcnoKS— 

DsnniTioNs. 

In  a  homicide  case,  the  court  in  defining 
murder  in  the  secimd  degree  need  not  define 
words  "tend  to  mitigate,  excuse  or  justify  the 
acts"  used  therein,  where  it  also  charges  fully 
on  manslangbter  and  self-defense. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Die  IS  1806-1810,  1812;  Dec  Dig. 

i  sob.*] 

4.  CaiiuifAL  Law  («  763.  ^764*)— Ikbibuo- 
TioHS— Weight  of  evidence. 

An  instruction  that  the  law  does  not  fur- 
ther define  murder  in  the  second  degree  than 
that  if  the  killing  be  shown  to  he  unlawful,  and 
there  is  nothing  in  the  evidence  on  the  one 
hand  diowlng  express  malice,  and  on  the  other 
hand  nothing  tliat  will  reduce  the  killing  below 
the  grade  of  murder,  then  the  law  impliee  mal- 
ice, and  the  homicide  is  murder  in  the  second 
degree,  la  not  upon  the  weight  to  be  given  the 
testimony. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  »  1731-1748, 1752,  1768.  1770; 
Dec.  Die.  U  763,  764;*  Homicide,  Cent  Dig. 
H  679,  648.] 

5.  Ceihinal  Law  (S  822*)— Instbuctioms— 

CONSTBUCnON. 

It  waa  not  necessary  in  a  paragraph  of 
an  instruction  to  define  "adequate  cause  if  it 
was  defined  later  in  the  charge,  as  the  charge 
of  the  court  must  be  construed  together;  and, 
if  as  a  whole  it  fairly  defines  the  vorua  and 
submits  the  issues,  it  is  sufficient 

[Ed.  Note^ — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ||  1990,  1091,  1994,  1995, 
8158;  Dec.  Dig.  I  822.*] 

e.  CsnnNAi.  Law  (§  789*)— iNBTBUcnoira— 
Reasonable  Doubt. 

Wliere  the  court  in  charging  on  man- 
slaughter charged  that  if  the  juir  find  "beyond 
a  reasonable  doubt  that  defendant  had  ade- 
quate cause,"  etc.,  yon  will  find  him  guilty  of 
manslaughter,  but  in  the  next  paragraph  charg- 
ed that  if  tbey  believed  beyond  a  reasonable 
doubt  that  defendant  was  guilty  of  homicide, 
but  have  a  reasonable  doubt  as  to  whether  it 
was  murder  or  manslaughter,  they  should  only 
find  him  guilty  of  manalaughter,  the  instruction 


was  not  erroneous,  as  not  ^viBff  Um  the  bene- 
fit of  the  doubt 

[Ed.  Note.— For  other  caaea,  see  Criminal 
Law,  Cent.  Dig.  184&-1849, 1904-1922. 1960, 
1967;  Dec.  Dig.  S  789.*] 

Appeal  from  Criminal  District  Court,  Dal- 
las County ;  Barry  Miller,  Judge. 

Lawrence  Hendricks  was  convicted  of  mor- 
der,  and  be  appeals.  Affirmed. 

W.  Ia  Crawford,  Jr.,  J.  a  Muse,  a  F. 
Greenwood,  R.  B.  Allen,  and  Albert  Walker, 
air  of  Dallas,  for  appellant  G.  B.  Lane, 
Asst  Atty.  Genu,  for  the  State. 

HARPER,  J,  Ai^llant  was  Indicted, 
charged  with  murder,  and,  when  tried,  was 
convicted  of  murder  In  the  second  degree, 
and  his  punishment  assessed  at  IS  years' 
confinement  In  the  state  penitentiary. 

There  were  no  bills  of  exception  reserved 
to  the  admissibility  or  rejection  of  any  testi- 
mony ofTered,  but  In  the  motion  for  new 
trial  there  are  many  complaints  to  the  charge 
of  the  court  as  given  and  refusal  of  the 
court  to  give  some  special  charges  requested. 

[1]  As  to  the  complaints  of  that  portion 
of  the  charge  relating  to  murder  in  the  first 
degree,  we  do  not  deem  It  necessary  to  dis- 
cuss them,  as  appellant  was  convicted  of 
murder  In  the  second  degree  only,  and  the 
error,  if  error  there  be,  could  not  have  In- 
juriously affected  appellant  However,  we 
have  carefully  read  that  portion  of  the 
charge,  and  It  Is  couched  In  language  fre- 
quently approved  by  this  court.  See  au- 
thorities cited  In  sections  418.  419,  420,  and 
421  of  Branch's  Grim.  Law. 

[2]  In  defining  murder  In  the  second  de^ 
gree,  the  court  Instructed  the  jury:  "The 
next  lower  grade  of  culpable  homicide  to 
murder  In  the  first  degree  Is  murder  In  the 
second  degree.  Malice  la  also  a  necessary 
ingredient  of  the  offense  of  murder  Id  the 
second  degree.  The  dlstin^lsblng  feature, 
however,  so  far  as  the  element  of  malice  Is 
concerned,  1b  that  in  murder  In  the  first  de* 
gree  malice  must  be  proved  to  the  satisfac- 
tion of  the  jury  beyond  a  reasonable  doubt  as 
an  existing  fact,  while  In  murder  In  the  sec- 
ond degree  malice  will  be  Implied  from  the 
fact  of  an  unlawful  killing.  Implied  malice 
la  that  which  the  law  Infers  from  or  im- 
putes to  certain  acts,  however  suddenly  done. 
Thus,  when  the  fact  of  an  unlawful  killing 
la  established,  and  the  facta  do  not  establish 
express  malice  beyond  a  reasonable  doubt, 
not  tend  to  mitigate,  excuse,  or  Justify  the 
act,  then  the  law  Implies  malice,  and  the 
murder  la  in  the  second  degree ;  and  the  law 
does  not  further  define  murder  In  the  second 
degree  than  if  the  Idlling  Is  shown  to  be  un- 
lawful, and  there  Is  nothing  In  evldaice  on 
the  one  hand  showing  express  malice,  and 
on  the  other  hand  there  Is  nothing  In  evl* 
dence  that  will  reduce  the  killing  below  the 
grade  of  murder,  then  the  law  Implies  mal- 


•For  other  cases  ses  ssm*  tople  and  sectlOB  NVMBEK  in  Dec  Dig.  *  Am.  Dig.  K«j-No.  Series  ft  Rep'r  Indexes 


Digitized  by 


Google 


1006 


164  SO  UTU W£STEKN  REFOBTEB 


(Tax. 


Ux,  and  the  bomlclde  to  murder  In  tbe  sec- 
ond degree." 

It,  4]  This  definition  of  mnrder  In  tlie  sec- 
ond degree,  where  the  court  submits  also  the 
Issues  of  manslaughter  and  self-defense,  has 
been  so  often  approved  we  hardly  deem  it 
necessary  to  discuss  the  criticisms  thereof. 
Barton  t.  State,  53  Tex.  Gr.  R,  446,  111  S. 
W.  1042;  McGrath  v.  Stole,  86  Tex.  Or.  B. 
423,  84  S.  W.  m,  941;  Smith  t.  State,  46 
Tex.  Gr.  B.  5S3,  78  8.  W.  684;-  Carson  t. 
State,  67  Tex.  Gr.  B.  398,  123  S.  W.  690,  186 
Am.  St  Bep.  981;  Harris  v.  State,  8  Tex. 
App.  90;  Smith  r.  State.  48  Tex.  Gr.  R. 
250.  89  S.  W.  817;  Hernandez  t.  State,  63 
Tex.  Gr.  R.  469,  110  8.  W.  763.  However, 
we  wUi  say  that,  when  the  court  fully 
charged  on  manslaughter  and  self-defense,  it 
was  wholly  unnecessary  for  him  to  de&ue  In 
these  paragraphs  the  meaning  of  the  words 
"tend  to  mitigate,  excuse  or  Justify  the  acta," 
and  the  paragraphs  are  not  upon  the  weight 
to  be  given  the  testimony. 

[S]  The  court  In  submitting  the  lasne  of 
murder  In  the  second  degree,  after  defining 
It  as  above  stated,  instructed  the  Jury:  "If 
you  believe  from  the  evidence  beyond  a  rea- 
sonable doubt  that  the  defoidant  in  the 
county  of  Dallas  and  state  of  Texas  on  or 
about  the  26th  day  of  January,  1909,  as  al- 
leged, with  a  deadly  weapon,  or  instrument 
reasonably  calculated  and  Ukely  to  produce 
death  by  the  mode  and  manner  of  ita  use,  in 
sudden  passion  aroused  without  adequate 
cause,  and  not  In  defense  of  himself  against 
an  unlawful  attack,  real  or  apparent,  rea< 
sonably  producing  a  rational  fear  or  expec- 
tation of  death  or  serious  bodily  Injury,  and 
not  under  circumstances  which  would  reduce 
the  offense  to  the  grade  of  manslaughter, 
with  intent  to  kill,  did  unlawfully  and  with 
Implied  malice  shoot  with  a  pistol,  and  there- 
by ktU  M.  B.  OUirk  as  charged  in  the  indict- 
ment, you  will  find  blm  guilty  of  murder  in 
the  second  degree,  and  assess  his  pnnishmrat 
at  confinement  In  the  state  penitentiary  for 
any  period  that  the  Jury  may  determine  and 
state  in  their  verdict,  provided  it  be  for  not 
less  than  five  years."  This  submission  of 
the  issue  was  In  full  compliance  with  the 
fonn  recommended  by  this  court  in  Best  v. 
State,  68  Tex.  Gr.  B.  830,  126  8.  W.  909:  It 
was  not  necessary  to  define  "adequate  caus^ 
In  this  paragraph.  Snbaequently  in  the 
charge  these  words  were  fully  d^ed,  and 
in  ctmsideriiv  the  ctaarge  of  Ou  court  all  of 
it  must  be  construed  together,  and.  If  it  as  a 
whole  fairly  defines  the  words  and  submits 
the  issues  raised  by  the  testimony,  it  is  suf- 
ficient. Tlie  other  crittdsma  of  the  charge 
oa  murder  In  the  aeoond  degree  are  hyper- 
crltlcaL 

'  [I]  The  dtiarge  on  manslaughter  In  this 
case.  If  anytiUng,  was  more  &vorable  to  ap> 
pellant  than  called  f6r  by  the  evidence,  and 
the  crltldamB  thweof ,  when  the  dia^  la 
constmedas  a  irtuAc^  are  unauthorised.  Aft* 


er  defining  "adequate  caose,"  telling  the  Jury 
tliat,  if  by  adequt^  cause  sndden  pas^n 
was  aroused,  the  defendant  would  be  guilty 
of  no  higher  d^ree  of  offaise  than  man- 
slaughter, the  court  instructed  tlie  Jury:  "If 
you  believe  from  tlie  evldoice  beyond  a  rea- 
sonable doubt  that  the  defendant,  with  a 
deadly  weapon,  in  a  sudden  passion  arising 
from  an  adequate  cause,  as  the  same  has 
been  bereinbefbre  explained,  and  not  in  de- 
fense of  himself  against  an  unlawfol  attack 
producing  a  reasonable  expectation  or  fear  <tf 
death  or  serions  bodily  injury,  did  in  the 
county  of  Dallas  and  state  of  Texas  on  or 
about  the  2eth  day  of  January,  1900,  as  al- 
leged, did  with  a  pistol  shoot  and  thereby  kill 
M.  B.  Glarit,  the  deceased,  as  ^lai^  in  tlie 
indictment,  yon  will  find  the  defendant  guilty 
of  manslaughter,  and  assess  his  punishment  at 
cottfiuement  in  Uw  state  penitentiary  tor  any 
term  of  not  less  than  two  nor  more  than 
five  years."  The  court  further  instructed  the 
Jury  in  his  charge:  "If  from  the  evidence 
you  are  satisfied  b^ond  a  reasonable  donbt 
that  the  defendant  is  guilty  of  mnrder,  hot 
have  a  reasonable  doubt  whether  it  was  com- 
mitted up<Hi  express  or  implied  malice^  thai 
you  must  give  the  defoidant  the  benefit  of 
such  doubt,  and  not  find  him  guilty  of  a 
higher  grade  than  murder  in  the  second  de- 
gree. Or  if  from  the  evidence  you  believe, 
beyond  a  reasonable  doubt,  that  the  defend- 
ant is  guilty  of  some  grade  of  culpable  homi- 
cide, but  you  have  a  reasonable  doubt  wheth- 
er the  offense  is  murder  of  the  second  degree 
or  manslaughter,  then  you  must  give  the  de- 
fendant the  benefit  of  the  doubt,  and  in  such 
case,  if  you  find  him  guilty,  it  ooold  not  be 
of  a  higher  grade  of  otteom  than  man- 
slaughter." 

The  contention  is  that  in  the  paragrajA 
first  above  copied  the  court  placed  iqKm  ttie 
defendant  "the  burden  to  prove  b^ODd  a 
reasonable  doubt  that  adequate  cause  and 
sudden  passion  existed"  before  they  would  be 
authorised  to  reduce  the  ott&me  to  man- 
slaughter. It  Is  true,  as  contended  by  appel- 
lant, that  manslaughter  is  In  the  nature  of  a 
defemse  against  murder  in  the  first  or  sec> 
ond  degree,  and,  where  the  state  introduced 
testimony  which  would  authorise  a  convic- 
tion of  murder,  the  defendant  would  be  au- 
thorised to  introduce  evidence  to  reduce  tha 
offoise,  which  would  show  the  offense  of  no 
higher  grade  than  manslaughter,  and,  if  be 
did  do  so,  it  would  be  the  duty  of  tlie  state 
to  prove  beyond  a  reasonable  doubt  that  be 
was  guilty  of  the  higher  grade  of  offense 
before  the  Jury  would  be  anthorixed  to  so 
find,  and  it  would  alao  be  the  duty  of  the 
court  to  Inform  the  Jury  in  his  charge  that, 
if  tiiere  was  a  reascmable  donbt  in  the  prem- 
ises, to  give  the  defbn&nt  the  boiefit  aodi 
doubt  But  in  the  paragrapha  above  g^ioCed. 
when  takok  together,  we  think,  the  oonrt 
gave  detoidant  the  btfi^  of  audi  donbt 
B^ore  the  Jury  would  be  authorised  to  oon- 
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Tlct  the  defendant  of  any  offoise,  they  most 
find  the  facta  which  would  authorize  It  In  ao 
doing  beyond  a  leaaonable  doubt  under  our 
law,  and  the  court  ao  Instructed  the  Jury  aa 
to  all  three  d^^reee  of  unlawful  homicide. 
Then  the  court  inatnicted  the  Jury  that,  if 
they  had  a  reasonable  doubt  as  to  what  de- 
gree of  unlawful  homicide  defendant  was 
guilty,  to  give  the  defendant  the  benefit  of 
Buch  doubt,  and  not  find  the  d^endant  guilty 
of  any  degree  of  unlawful  homi<dde  than 
that  of  which  they  had  no  doubt  We  are 
dted  by  appellant  to  the  case  of  Huddlestou 
T.  State,  54  Tex.  Or.  B.  08.  112  8.  W.  64,  130 
Am.  St  Bep.  875,  as  sustaining  their  conten- 
tion. We  do  not  think  that  case,  when  con- 
strued In  connection  with  the  facts  and  the 
charge  aa  there  given,  anstalna  their  conten- 
tion In  this  case.  In  the  Hnddleaton  Case 
the  court  required  the  Jury  to  find  certain 
facts  afflrmatlTety  before  they  would  be  au- 
thorized to  reduce  the  offense  to  manslaugh- 
ter. In  this  case  the  Jury  is  Instructed,  if 
thc7  have  a  doubt  as  to  whether  the  defend- 
ant is  guilty  of  murder  In  the  second  degree 
or  manslaughter,  to  give  the  defendant  the 
benefit  of  the  doubt  and  find  the  defendant 
giillty  of  no  higher  d^ee  of  offense  than 
manslaughter,  as  shown  In  the  paragraphs  of 
the  court's  charge  above  <^pied.  We  have 
carefully  examined  the  court's  charge,  and 
the  special  charges  given  at  the  request  of 
appellant,  and  we  think  they  present  ad- 
mirably erery  Issoe  raised  In  the  case.  The 
court's  charge,  ezcluatTe  of  the  special 
charges  requested*  presented  every  issue  rais- 
ed by  the  testimony,  but  there  can  be  no 
doubt  that  the  charge  aa  glvra,  together  with 
the  special  chafes  requested  by  aniellant 
wblA  were  glvra,  inesented  every  issue  rais- 
ed by  the  testimony,  and  under  sndi  dr- 
cumstances,  when  there  was  no  error  In  the 
charge  <tf  the  court,  there  la  no  such  ques- 
tion iffeaeaited  aa  diould  require  a  reversal 
of  the  case.  The  evidence  offered  In  behalf 
of  the  state,  if  believed  by  the  Jury,  would 
authorize  a  most  severe  praalty.  The  evi- 
dence offued  In  behalf  of  the  defendant 
mlg^t  authoriae  the  Jury  to  find  that  he  was 
acttog  in  self-defenae,  but  the  Jnry  finds 
agalbst  such  contentlcHi,  and  under  the  ctr- 
cuniBtanoea  we  do  not  think  we  are  author- 
ized to  disturb  their  finding.  Certalxdy  the 
court  folly  instructed  them  as  to  the  facta 
under  which  they  would  be  authorized  to 
find  appellant  guU^  of  murder  in  the  second 
decree  and  manslanghter,  and  they  find  him 
guilty  of  murder  In  the  second  degree.  Also, 
the  court  fully  Instructed  them  In  regard  to 
Justifiable  homicide,  and  this  charge,  In  con- 
nection with  the  special  charges  given,  pre- 
sent that  issue.  We  have  carefully  reviewed 
every  assignment  in  the  case,  and,  while  not 
discussing  each  and  every  ground  assigned 
In  the  motioii  for  new  trial,  we  have  consld- 
arett  mch  at  them,  and  we  are  of  the  (^>ln>- 


ion  that  in  none  of  them  is  presented  any 
error  whidi  should  result  In  a  reversal  <tf 
the  case  under  the  evidence  adduced^ 
The  Judgment  ia  affirmed. 


8KINNBB  T.  8XATB. 

(Court  of  Oriminal  Appeals  of  Texas.  Uareb& 

Mia) 

1.  InDionuMT  AKD  IicroKicAnoir  (|  129*)— 
JoiNxno  DiariNOT  Ovfbnsbs. 

An  indictment  charclns  In  one  count  that 
defendant  did  unlawfully  injure  the  fence  of  a 
certain  person,  and  In  another  count  that  be 
stole  wire  from  such  person,  waa  not  Invalid 
as  containing  counts  not  aiiilng  out  of  the 
same  transaction. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  {|  414r-418;  Dec 
Dig.  {  12».«] 

2.  iNDicTMsnr  and  Ikfobhation  (I  81*)— 
Clebical  Mistake  —  DEBianATion  or  Dx- 

FBNDAHT. 

A  coont  in  an  indictment  tor  larceny  was 
not  fatally  defective  because,  after  mentioning 
defendant  fonr  times  by  his  name,  "F.  0. 

MattherB."  it  referred  to  him  as  "the  aald  F. 
C.  Manner";  it  appearing  that  the  mistake 
was  merely  clerical  and  could  have  misled  no 

one. 

[Ed.  Note. — ^For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  H  216-224;  Dec. 
Dig.  I 

8.  Cbiuinal  Law  (|  876*)— VKBnicr— Sum- 

CIENCT. 

That  tiie  verdict  In  a  larceny  case  read, 
"We,  the  jurors,  find.'*  instead  ei,  "We,  the 
jury,  find,"  did  not  render  it  insnffioent 

[Ed.  Note.^For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2060,  2090;  Dec  Dig.  | 
876.*] 

4.  Cbzhinal  Law  (f  1114*)— Affkai.  and 
EBBOIt— Pbesentation  tob  Rbvikw. 

The  Court  of  Criminal  Appeals  cannot 
consider  questions  raised  by  aBSignments  of 
error,  but  is  restricted  by  the  statute  to  qaes- 
tioDs  raised  by  bills  of  exceptions  or  In  the  mo- 
tion for  new  trial. 

[Ed.  Notew— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  H  2918,  2^;  Dec  Dig.  | 
1114.*] 

Appeal  from  Coke  County  Court;  O.  S.  Ar- 
nold, Judge. 
Alee  Skinner  was  convicted  of  Qieft,  and 

he  appeals.  Affirmed. 

W.  C.  Merchant  and  D.  I.  Durham,  both 
of  Bobert  Lee,  for  appellant  O.  E.  Lane, 
Asst  Atty.  Gen.,  for  the  State. 

PBENDEBGAST.  J.  Appellant  was  in- 
dicted in  two  counts:  The  first  charging  that 
he  did  unlawfully  br«ik,  pull  down,  and  in- 
jure the  fence  of  F.  0.  Matthers  without 
his  consent  Hie  other  charges  theft  of 
wire  from  said  Matthers  of  the  value  of  $1. 
Both  counts  wefe^  submitted  to  the  Jury  for 
a  finding  by  the  court  The  Jury  by  Its  ver- 
dict found  him  guilty  of  theft  under  the  sec- 
ond count  and  assessed  his  punishment  at 
a  fine  of  $25  and  one  day  in  jail.  No  motion 
whatever  was  filed  in  the  lower  court,  other 
than  a  motion  for  new  trial.  The  questions 
raised  by  that  motion  are  also  preaenteA  by 
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bill  of  excepUona  to  tbe  orerroUng  of  the 
•motion  for  new  trial  on  that  particular 
ground.  Tbe  evidence  is  amply  snffldent 
to  sustain  the  verdict  There  are  tmt  three 
Questions  raised  necessary  to  be  decided. 

[1]  One  Is  appellant  claims  that  the  indict- 
ment was  invalid  because  there  were  two 
counts  therein  claiming  that  they  did  not 
arise  out  of  the  same  transaction,  and  there- 
fore the  conviction  could  not  be  sustained. 
This  has  many  times  and  uniformly  been  de- 
cided against  appellant  by  this  court,  and  Is 
unquestionably  settled.  Gould  v.  State,  147 
S.  W.  248;  Tucker  T.  State,  145  S.  W.  (Ill, 
and  cases  dted  In  both  of  these  decisions. 

[2]  Another  question  appellant  raises  is 
that  tbe  second  count  of  the  Indictment  Is 
fatally  defective  In  that  In  the  last  part 
thereof,  Instead  of  giving  the  name  F.  0. 
Matthers,  U  gives  the  name  F,  C.  Manner. 
No  motion  was  made  to  quash  or  In  arrest 
of  Judgment  on  that  account  In  order  to 
show  this  question  fully,  we  will  quote  that 
count  In  tbe^  indictment,  omitting  the  first 
and  formal  parts  thereof.  It  Is:  "That  Alee 
Skinner,  In  the  cotrnty  of  Coke,  and  state  of 
Texas,  did  on  or  about  the  1st  day  of  Feb- 
ruary, 1912,  unlawfully  and  fraudulently  take 
from  and  out  of  the  possession  of  F.  G. 
Matthers  160  feet  of  wire,  the  same  then 
and  there  being  the  corporeal  personal  prop- 
erty of  the  said  P.  C.  Matthers,  and  being 
of  the  value  of  $1;  the  said  wire  being  tak- 
en without  the  consent  of  the  said  F.  C.  Mat- 
thers from  the  possession  of  tbe  said  F.  C. 
Matthers,  and  with  the  intent  then  and 
there,  on  the  part  of  him  {the  said  Alee  Skin- 
ner) to  deprive  the  said  F.  G.  Manner  of  the 
value  of  said  wire,  and  with  the  Intent  to 
appropriate  the  same  to  the  use  and  benefit 
of  him  (the  said  Alee  Skinner)."  By  the 
testimony  and  In  no  other  way  in  the  rec- 
ord is  any  one  by  the  name  of  "Manner"  in 
any  way  connected  with  the  transaction. 

Taking  this  count  of  the  indictment  as  a 
whole,  it  iB  perfectly  apparent  that,  by  some 
clerical  error,  the  name  "F.  C.  Matthers" 
was  given  as  "F.  G.  Manner."  But  the  use 
of  the  name  "Manner"  at  the  place  where 
It  is,  Instead  of  the  name  "Matthers,"  could 
not  and  did  not  mislead  appellant,  nor  any 
one  else.  In  view  of  our  statutes  on  the 
subject  of  the  certainty  required  In  Indict- 
ments, this  Indictment  is  perfectly  good,  and 
the  court  did  not  err  In  not  granting  a  new 
trial  on  that  ground  of  appellant's  motion 
for  new  trial.  Bailey  v.  State,  63  Tex.  Cr. 
R.  586,  141  S.  W.  224;  Compton  v.  State. 
148  S.  W.  581;  Ferrell  v.  State,  152  S.  W. 
901;  Martinez  t.  State,  51  Tex.  Cr.  R.  684, 
103  S.  W.  930;  Emmons  v.  State,  43  S.  W. 
518 ;  Rowan  v.  State.  57  Tex.  Cr.  R.  625,  124 
S.  W.  668,  136  Am.  St  Rep.  1005;  Feeny  v. 
State,  62  Tex.  Cr.  R.  589,  138  S.  W.  135,  and 
authorities  there  cited;  Gentry  t.  State,  62 
Tex.  Cr.  R.  498,  137  S.  W.  694 

[1]  Tile  other  complaint  la  that  the  ver- 


dict of  the  Jury  la  insnffident  and  fatally 
defective.  The  complaint  on  this  polot  Is 
that  where  It  says,  "We,  the  Jurors,  find,"  it 
should  say,  "We,  the  Jury,  find."  In  our 
opinion,  while  the  word  "Jury"  la  usually 
used  In  verdicts,  and  the  forma  prescribe 
that  word  to  be  used,  the  word  "Jurors,"  in- 
stead, clearly  means  and  is  the  same  thing. 
The  verdict  Is  unquestionably  snffldent  Sec- 
tion 897,  White's  *»»  G.  C.  P. 

[4]  Tliis  court  cannot  consider  qoestioos 
raised  by  assignment  of  error  like  the  dvll 
courts  do.  We  are  restricted  by  tbe  statute 
to  questions  raised  by  bills  of  exertions  or 
in  the  motion  for  new  trial.  The  evidence 
being  amply  suffldent  to  sustain  the  verdict 
in  this  case,  there  Is  no  other  qoeatlan 
raised  necessary  to  dlacosa  or  deddsb 

The  SaSt^neat  ia  affirmed. 


MANLET  V.  STATE. 

(Coort  of  Criminal  Appeals  of  Texas.  Ifardi  fi, 

1813.) 

1.  GRIU1H.U,  LAW.d  614*)— APFLIOATtOH  FOB 

CoiminTANca— uuviAU 

The  denial  of  a  fourth  application  for  a 
continuance  for  abence  of  witnesses  was  not 
error,  where  two  of  the  witnesses  appeared 
and  testified  during  the  trial,  and  the  tesdmtHiy 
of  a  third  was  reproduced,  and  then  ma  no 
showing  of  dUIgence  as  to  the  others,  whose 
testimoDy  wonld  have  been  cumulative. 

[Ed.  Note.— For  other  caaes,  see  Criminal 
I^Wj  Cent  Dig.  8S  1812-1314;   Dec.  Dig.  | 

2.  Militia  (|  20*)— Offznss  bt  BIncBEaa  or 

National  Guabd— TbiaI/— JOBisDicnoN. 
Where  a  member  of  tbe  National  Goaid, 
while  on  duty  In  time  of  peace,  committed  • 
capital  offense  by  killing  a  citieen  who  insist- 
ed on  passing  a  military  line,  the  courts  of  the 
state  had  jurisdiction  to  try  soldier  there- 
for, both  under  authority  conferred  by  Acts 
29th  Leg.  c  104,  |  103.  art  30.  and  independ- 
ent thereof;  the  state  courts  having  first  ob- 
tained jurisdiction  before  a  military  investiga- 
tion was  begun. 

[Ed.  Note.— For  other  cases,  see  MBlHi, 
Gent  Dig.  U  45-60;  Dec  Dig.  {  20.*] 

3.  CannNAL  Law  (§  1192*>~Apfkai.  —  Rb- 
VEBSAL— Rbtbial— Law  of  the  Cask. 

A  ruling  on  a  former  appeal  that  a  por- 
tion of  a  dying  declaration  was  inadmissible 
was  the  law  of  tbe  case,  and  such  portion  was 
therefore  properly  excluded  on  retriaL 

[Ed.  Note.— F<tf  othw  eases,  saa  Criminal 
Law,  Cent  Dig.  SI  3231-3240,  il243;  Dec  iiig. 
S  1192.*] 

4.  HoinciDi:  (8  309*)— OrrasBB  or  S(uu>m— 
Manslauobteb. 

Where  a  member  of  the  National  Ooard, 
while  on  duty  in  time  of  peace,  bayoneted  a 
citizen  in  an  altercation  with  reference  to  per- 
mission to  cross  a  mtlitaiy  line,  a  request  to 
charge  that  if  decrased  Intended  to  enter  the 
inclosure  guarded  by  accused,  or  it  so  appear- 
ed to  him,  and  he  IntentionaUy  thmst  deceased 
with  a  bayonet  and  killed  him.  his  offense  vas 
manslaughter,  was  properly  refused  ss  dim- 
inating  adequate  cause  and  sudden  pssd<»i,  es- 
sential elements  of  manslaughter. 

[Ed.  Note.— For  other  caaes,  see  Homicide, 
Cent  Dig.  »  649,  650,  652^^;  Dec  Dig.  f 
809.*] 


•For  etliw  esMB  sm  uxm  topte  snd  Motlu  KUHBBR  In  Dm.  Dig.  ft  Am.  Dig.  Ksy-No.  Bartm  tt  R«v^  XnAms 
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Appea}  from  DfetMct  <3oart,  KUla  Ooontr; 
F.  li.  Hawkins,  Jndge.v 

J.  .D^  Uaalegr ,  wAS;:cimTlote<l  of  second- 
degntf  aniider,        be  apptata.  Afflrmed. 

Albert  Walkie^,  of  Dallas,  WH  Hancock,  of 
Waxahachi^  and  J.  -O. 'Muse,.  tX.  DalUs*  for 
appellant.  cL,  B.  Lute^  Asst  Atty.  QeoL,  tax 
.  the  Stata  ..^ 

HABPBB,  J.  Appellant  io  tbts  ease  was 
GODTicted  ot  murder  in  th&  second  degree, 
and  his  pnnUIuneut  asseeded  at  4D  years* 
confinement  In  the  stiite  penttentlary. 

This  iB  the  second  appeal;  the  opinion 
of  the  court  on  the  fonudr  ai^>eal  being  re- 
ported in  62  Tex.  Or.  R.  892,  197  8.  W.  1137. 

It  appears  that  the  militia,  acting  mider 
tlie  dlreetioa  of  Its  snperlor  offlcers,  had 
roped  or  wired  off  a  poMon  of  certain 
streets  In  tiie  city  of  Dallas,  heai^  the  ftiir 
grounds,  oa  the  occasion  of  PreaHdent  Taft's 
Tlsit,  and  the  militia  were  given  Inbtmctions 
to  prevent  any  person  from  entering  the 
grounds  BO  fenced  off.  Appellant  was  placed 
along  this  line,  goardlng  a  certain  section  of 
It  The  state's  testlmdny  would  Show  tifaat 
deceased  and  a  companion  ap^oachAl  the 
wire  and  asked  permlssloB  to  cross.  In  order 
to  catch  a  street  car.  Appellant  refused  them 
permission,  when  deceased  called  his  atten- 
tion to  the  fact  t^t  others  were  crossing, 
and  insisted  on  being  permitted  to  do  so. 
Appellant  replied  he  wanted  "none  of  his  Up," 
and  struck  deceased  on  the  shoulder  with 
bis  gun,  knocking  his  bat  off.  Deceased  re- 
marked something  about  this  being  a  nice 
or  pretty  way  for  a  soldier  to  act,  stooping 
at  the  time  to  pick  ap  hts  hat  when  appel- 
lant plunged  hte  bayonet  clean  through  his 
body  inflicting  a  d«ith  wound.  Appellant 
In  his  testimony,  would  have  deceased  curs- 
ixxg  and  attempting  to  force  his  way  across 
the  indosure  when  he  struck  him,  and  he 
says  he  then  brought  his  ^nn  to  a  "charge 
bayonet  position,'*  when,  it  becoming  entan- 
gled oh  .the  wire,  he  attempted  to  get  it  loose, 
and -in  the  effort  to  do -so  deceased  was 
pushed  or  in  smdo  way  w%a  forced  on  the 
bayonet  and  the  kllllog  was  nntutentlonal 
and  accidental.  Some  witnesses  for  the  ap- 
pellant would  have  deceased,  when  he  was 
hit  on  the  shoulder,  curse,  step  back,  and 
throw  his  hand  to  his  rear  pocket  as  If  to 
draw  a  weapoil,'iifbai.appiellant  inflicted  the 
total  wound. 

The  witnesses  for  the  state  testify  that  the 
gun  did  not  become  entangled  In  the  wire; 
that  deceased  made  no  demonstration  as  If 
to  draw  a  weapon,  but  when  he  said  that  was 
a  nice  way  for  a  soldier  to  act  appellant  de- 
llb»ately  plunged  the  bayonet  Into  him, 
making  ft  remark,  when  aafced  about  it  Im- 
mediately thereafter,  showing  It  an  Inten- 
tional act 

[f]  The  first  bUl  complains  of  the  action 
of  the  court  in  orarruling  hte  fourth  appli- 
cation for  a  conttniiancet  Tbe  aepromil  of 
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the  court  shows  that  two  of  t6«  ' witnesses 
named  In  the  application  appeared 'and  tes- 
tified during  the  trial;  the  testimony  of  a 
tMrd  was  reproduced;  and  as  to  the  other 
witnesses  named  we  think  the  diligence  m- 
sufflci^t  in  the  main ;  and  if  sufficient  as  to 
some  tAe  testimony  of  those  would  be  but 
cumulative  of  that  adduced  on  the  trial;  and 
this  being  the  fourth  ai^Iicatlon  for  a  ton- 
tluuance  the  court  did  not  err. 

(2]  The  next  bill  shows  that  appellant  filed 
a  plea  alleging  that  tbe  courts  of  this  state 
bad  no  jurisdiction  of  the  offense.  The  act 
under  which  the  state  militia,  termed  "Na- 
tional Guard,"  is  organized  provides  that 
tbn  state  courts  shall  have  Jurisdiction  of  of- 
fenses of  this  (diaracter.  See  section  103, 
art  30,  Acts  29th  Leg.  c  104.  But  exclu- 
sive of  this  article,  when  a  soldier,  in  time 
of  peace,  commits  an  offense  against  l^e 
laws  of  a  state,  the  courts  of  the  state  In 
which  the  offense  Is  committed  have  Juris- 
diction of  the  offense.  The  offense  charged 
against  appellant  was  a  capital  offense ;  the 
courts  of  this  state  first  obtained  Jurisdic- 
tion, and  under  DO  theory  of  the  law  could 
it  be  deprived  of  that  Jatlsdictlon.  The  case 
relied  on  by  appellant  ^mnat  be  that  ot  Graf- 
ton V.  United  States.  206  tr.  «.  &48,  27  Sup. 
Ct  749,  61  u:  £».  10S4;  11  Ann.  Cas:  e40>  but 
even  that  case  holds  that  In  the  character 
of  case  charged  against  appellant  the  dis- 
trict contts  of  this  state  would  have  ex- 
clusive Jurisdiction,  havbig  first  obtained  Ju*- 
rlsdlctlou. 

[3]  Tbe  appellant  objected  to  what  was 
elaimed  was  the  dying  dedaratlon  of  de- 
ceased being  introduced  in  evidence,  and  un- 
der such  drcnmstances  there  was  no  error 
In  the  court  permitting  evidence  to  t>e  Intro- 
duced to  show  that  he,  by  his  acts,  words, 
and  conduct  demonstrated  that  he  was  saue, 
In  full  possession  of  bis  mental  faculties, 
and  knew  and  appreciated  the  fact  that  he 
was  in  a  dying  condition,  and  entertained 
no  hope  of  recovery.  Neither  was  there  er- 
ror in  admitting  the  statement  In  evidoace. 
It  reads:  "St  Paul  Sanitarium,  Dallas, 
Texas,  October  28,  1900.  I,  Louis  Relchen- 
steln,  now  realizing  that  I  am  probably  at 
the  point  of  death,  declare  that  I  was 
stabbed  by  one  of  the  soldiers  at  the  fftlr 
grotmds  to^y.  *  *  *  I  asked '  the  sol- 
dier to  permit  me  ttt  cross  the  line  to  catch 
a  car,  and  be  refused  me  and  struck  me 
across  the  right  shoulder  with  his  gun.  I 
made  tbe  remark  to  him  then,  'Wastt't  that 
a  nice  thing  to  do?*  and  thereupon,  without 
vrord  .or.  warbing,  he  ran  his  bayonet  r^bt 
throi^b  me.-  (SlgnM}  li.  Retdirasteia." 

Tbe  court  exdlidM  that  portion  of  the 
statement  whldi' this  court  held  was  Inadmis- 
sible on  the  former  appeal.  The  only  er- 
ror, if  error  there  be,  was  in  following  the 
opinion  of  the  court  and  excluding  that  part 
ivhich  was  excluded.  It  Is  true  that  we  held 
on  the  former  appeal  It  should  not  have  been 
admitted,  and  this  Is  stlU  the  writer's  In- 
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dlrUnal  o^nion;  hut  tbere  ue  nmnf  cases 
that  bold  that  tbe  expression  used  was  but 
a  sbortbasd  reiHUtlon  of  tbe  facta,  and  was 
admissible  Fterson  t.  states  18  To.  App. 
624;  Boberts  t.  State^  5  Tex.  App.  141;  Sims 
T.  State,  86  Tex.  Gr.  B,  154,  86  8.  V.  256. 
Many  other  casos  mli^t  be  dted,  bnt  these 
evidence  tbere  was  no  %not  in  admitting 
that  portkm  of  the  stataiMot  which  was  ad- 
mitted In  evidence. 

Tbere  was  no  txxat  In  exdndlng  that  por- 
tion of  the  evidence  of  tbe  witness  8.  E.  Moss 
which  was  excluded.  It  was  admitted  by 
tbe  state,  as  shown  by  Uie  court  In  his  ap- 
proval  of  tbe  bill  and  the  evidence,  that 
the  call  fbr  the  mlUthi  was  regular  and 
made  by  proper  aatbority,  and  ^q^ellant 
was  l^ally  at  the  idaoe  where  the  dlfflcvlty 
occurred;  therefore  the  testimony  offered 
could  have  served  no  nsefol  pnrpose. 

[4]  Appellant  rcMjnested  many  qtedal 
charges,  bnt  th^  were  all  covered  flw 
conrfs  main  charge,  except  two,  and  In  those 
two  he  songtat  to  have  the  conrt  Instrnct  the 
Jury  that,  If  deceased  Intcoded  to  enter  tbe 
Indosnre  gaarded  by  defttidan^  or  It  so  ap- 
peered  to  the  defAdant;  and  tbe  defwdant 
Intentionally  tbmst  him  with  tbe  bayonet 
and  killed  him,  his  offense  would  be  man- 
slans^ter.  This  Is  not  the  law,  and  tbe 
court  did  not  err  In  refusing  the  cfaaqEsa 
presoitliuc  that  theory.  It  takes  both  ade- 
qoate  cause  and  sodden  passion,  etc,  to  re- 
dace  an  offense  to  the  grade  of  manslaugh- 
ter. 

The  court,  in  his  charge,  snbmltted  man- 
slaughter, and  did  BO  In  an  appropriate 
charge,  under  the  erldettce  In  this  case. 
Every  pbase  of  the  evidence  wblcb  could 
raise  this  Issoe  was  presented  In  an  adID^ 
rable  way.  and  tbe  crltidsmB  of  tbe  charge 
in  this  reqpect  are  without  merit 

Self-defense  was  also  properly  presented 
to  the  Jury  for  their  consideration  and  deter- 
mination In  a  most  ftvotable  light  After 
submitting  self-defense  In  accordance  with 
the  testlroony,  the  oonrt  also  <diarged  the 
Jury  on  the  law  of  accidental  hwxddde,  tell- 
ing them:  "If  yoa  should  ilnd  and  b^eve 
from  the  evidence  that  tbe  deceased,  L.  Belch- 
ensteitt,  came  to  his  death  because  of  a  bay- 
onet wound  Inflicted  by  a  bayon^  upon  a 
gun  In  the  bands  of  the  defendant,  yet,  if 
said  killing  was  unintentional  and  acddental, 
BO  ter  as  this  defendant  was  concerned,  the 
same  would  not  constttate  any  vkdatkm  of 
tbe  law,  and  the  d^endant  eonld  not  be 
punished  theretw.  I  therefore  instruct  yon 
that:  00  If  the  defendant,  Uanl^,  placed 
or  thmst  his  bayonet  In  front  of  himselt 
or  over,  upon  or  across  the  wire  of  the  in- 
dosnre, and  the  deceased  ran  agataiBt  said 
bayonet  or  precipitated  himself  aecldmtally 
or  Intentionally  against  said  bayon^'  and 
the  wound  was  inflicted  in  tUs  manner,  and  if 
he  died  therefrom,  this  would  be  aoeldratal 
homicide,    (b)  If  Manley  placed  or  thrust 


his  gun  on  the  wire  of  the  Indosnre,  and 
his  gun  caught  on  tbe  wlre^  and  in  extrleat> 
Ing  ox  ranovlng,  or  attempting  to  extricate 
or  remove,  tbe  same  from  the  wire  the  de- 
ceased was  unintentionally  wounded  by  th« 
bayonet  and  died  from  sndi  wound,  this 
would  be  accidental  homicide,  (c)  If  de- 
fendant Stanley,  in  the  peitonnance  of  his 
duties,  bad  presented  his  baymwt  In  fr<mt 
of  himsdf,  or  had  placed  or  thmst  his  gnn 
abovc^  over,  or  across  tiie  wire  of  said  In- 
dosnre, and  tbe  deceased  was  pushed  against 
tbe  said  bayonet  by  other  persona,  and  was 
acddentally  wounded  by  said  bayonet  on 
said  gnn  and  died  from  sndi  wound,  Uien 
the  killing  would  be  accidental  homicide, 
(d)  If  In  any  manner  the  deceased  was  ac- 
ddentally injured  by  the  bayonet  upon  the 
gnn  of  the  defndant  either  by  tbe  act  of 
tbe  defendant,  or  by  the  deceased  or  other 
prasons,  fmt  the  same  was  accidentally  don^ 
and  witbont  any  Intuition  on  the  part  of  tbe 
defendant  to  kill  or  seriously  injure  the  de- 
ceased, then  such  killing  would  be  acddental 
homicide.  Hence  you  are  instructed  that, 
although  you  may  find  that  the  deceased 
BddiMistein,  came  to  his  death  tram  bdng 
thrust  tbrongfa  with  a  bayonet  ivon  a  gun 
in  the  hands  of  the  defendant  yet  If  the 
said  wound  vras  inflicted  under  any  of  the 
circumstances  above  set  forth,  or  If  you  have 
a  reasonable  doubt  tiieretrf,  and  the  deceased 
died  tbtfefrom,  then  this  would  be  acciden- 
tal honricMs^  and  yon  wlU  acquit  tbe  de- 
fendant** 

The  evidence  raised  the  iasne  of  acdden- 
tal homldde  and  not  negllg»t  homicide. 
Under  no  phase  of  the  tesUmmy  wonld  the 
eondiUons  arlae  whldi  would  call  for  a 
charge  on  negligent  homldde  of  either  the 
first  or  second  degree 

We  have  carefully  examined  each  ground 
in  the  motkHi  for  new  trial;  and,  while  ap- 
pdlant  idcks  out  here  and  there  a  paragraiA 
or  soitMice  and  criticises  same,  yet  when 
tbe  whole  paragraph  and  diarge  la  read. 
It  Is  readily  seen  there  la  no  gnnmd  upon 
which  to  base  the  criticism.  Every  phase 
of  the  law  was  preaoited,  and  the  Judgnuit 
is  aflb-med. 


ELLIS  V.  ffTATB. 

(Court  of  Criminal  Appeals  of  Texas.  Mard 

6, 1913.) 

1.  JDRT  (I  97*)— TaIABMKN— GXXIUHAXIOH— 

Cbedehce  to  Tbstiuokt. 

It  vas  not  error  for  the  court  to  refnae 
to  permit  defendant  In  a  prosecution  for  vio- 
lating the  prohibitory  law  to  examine  jnrora 
OD  their  voir  dire  as  to  whether  they  would 
^ve  the  same  weight  and  credence  to  the  tes- 
timony of  a  witness  employed  In  the  sherilPB 
department  as  they  would  if  be  w&re  not  in 
Buch  employment,  as  tending  to  commit  the  ja- 
ror  on  tbe  qoeBtion  of  credibility  before  the 
witness  had  testified. 

fEd.  Note.— For  other  cases,  see  Juty,  Cent 
Dig.  IS  431^33,  485-137;  Dec  Dig.  |  9T.*1 


•For  outer  cases  see  same  toplo  and  section  NUUBBR  In  Deo.  Dig.  ft  Am.  Olg.  Key-Nn.  Ssrtas  ft  Rt^t  latass 
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i.  JUBT    (I  97*)— QUAUnCAIIOR^BZAianA- 

noN  or  JuBOBs. 
NeiAer  side  may  test  Jarors  b7  showing 
that  they  would  or  woold  not  give  credence  to 
the  testimony  of  any  witness  for  eithei  side. 

[Ed.  Note. — For  other  cases,  see  Jun,  Cent. 
Dig.  H  431-438.  435-437;  Dec.  Dig.  {  97*] 

3.  Cbdoiul  Zi&w  (I  lieoift*)- PsmrmoB- 

GEALUinOX  TO  JUBOBS. 

AccQsed  was  not  prejudiced  by  the  over- 
roliog  of  a  diallenge  to  a  jnror  for  disgnatifica- 
tion,  where  the  jnror  was  challenged  peremp- 
torily. 

[Ed.  Note^IPor  other  caaei.  aeo  Ciiminal 
Lav,  Cent.  Dig.  H  3U4r«i28;   Dee.  Dig.  { 

4.  JirsT  (I  72*)— Sklection— TAUisuBn. 
Where  the  court  ordered  the  sammoning 

of  talesmen  to  complete  a  Jnry,  it  should  have 
sustained  defendant's  motion  to  instruct  the 
clerk  to  place  all  the  names  on  separate  slips 
of  paper  as  near  the  same  size  and  appearance 
as  might  be,  place  them  in  a  receptacle,  and 
shuffle  them,  after  which  each  aUp  should  be 
drawn  by  the  derk,  and  the  name  placed  on 
Ae  jury  list  in  the  order  in  which  they  were 
drawn:  such  being  the  method  prescribed  by 
Code  Gr.  Froe.  1^1,  artfc  702,  7^.  7ia 

Note— For  other  cuoa,  sw  Jary,  Oant 
'  383-847;  Dec.  Di^TS.*] 

5.  CannNAi,  Law  (i  1166%*)  —  Afpul  — 
Pbuodice—Dbawino  TALBSian. 

That  the  court  failed  to  porsae  the  meth- 
od ot  drawing  talesmen  prescnbed  by  Code  Or. 
Proe;  1911,  arts.  702,  709,  71S,  was  not  ground 
for  reversal  of  a  conviction,  whero  it  was  not 
shown  that  any  objectioQable  juror  or  one  who 
was  not  fair  and  impartial  was  forced  on  ac- 
cosed  thereby. 

IBd.  Note.— For  other  cases,  see  Criminal 
Zaw.  Cuit  Dig.  U  8U4-S123;  Dec.  Dig.  i 
1166^^'*] 

6.  CBmNAi.  Law  (|  1001*)— Apfeait— Bill 
or  Exceptions— RECEPTion  or  Evidence. 

A  bin  of  exceptions  to  the  overnillng  of 
kn  objection  to  a  leading  gnestion  is  insnffi- 
rient  to  show  ernHF,  where  it  fails  to  sho^ 
that  any  answer  was  given  to  the  gnestion. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  J|2»M.  2815.  2816.  2818, 
2819.  2828.  2^.  2828-Sm  28^  2981-2988, 
2943:  Dec.  Dig.  1 10«1.«] 

7.  WimSBKB  (S  398*)— iHTBAOBlBltT— TbSTX- 
MONT  IN  DirrEBEHT  I^OAIXON. 

A  witness  may  not  be  impeached  by  show- 
ing inconsistent  testimony  given  in  another  case 
having  no  connection  with  the  Israe  on  triaL 

[Bd.  Note.— For  otiier  easee,  see  Wttneues, 
C^nt.  Dig.  H  1252-1257;  Dee/Dlg.  {  886.*} 

8.  Witnbbsbs  <(  345*)— iMPBAomaHT— Pbi- 
OB  Indioiuent, 

A  witness  may  be  impeached  by  showing 
that  be  has  been  Indicted,  or  is  then  imder  in- 
dictment on  a  felony  charge. 

[Bid.  Notei^For  other  eases,  see  Witnesses, 
Cent.  Dig.  H  1126-1128;  Dea  Dig.  |  845.*] 

9.  CBzuirAA  Law  <|  S14*)— Tbiai^Bw)UKR 

TO  CHAB0B-IBBUX8. 

It  la  not  error  to  refuse  a  request  to  charge 
on  an  issue  not  raised  by  the  evidence. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Lew,  Cent.  Dig.  H  1821.  1^  1839;  1860. 
ISOS,  1883,  1805,  1«24,  Wn-^i,  1987;  Dec. 

jyig.  f  814.*) 

10.  Cbihinal  Law  (|  880*} —Tbial  — Evi- 
dence—LiuiTATion. 

Where  accused  objected  to  the  Introduc- 
tion of  certain  evidence  offered  for  tmpeach- 
znent,  and,  after  ita  admission,'  only  reguested 
an  insbvction  that  the  evidence  old  not  Im- 


peach the  witness,  and  that  the  Jorr  could  not 
consider  it  for  that  or  any  other  purpose,  he 
could  not  object  that  the  court  failed  to  Umit 
the  evidence  to  impeachment  only. 

[Ed.  Note^For  otiier  cases,  aee  Crtmlnal 
Law,  Gent.  Dig.  U  2012,  2017:  Dec.  Dig.  i 
830.*] 

IL  CsniiNAi.  Law  (|  678*)  —  Tkial  In- 
ffTBUOTioHa— Iahitation  or  Evidence. 
Where  testimony  could  not  be  legitimately 

or  rationally  nsed  for  any  other  purpose,  it  la 

not  error  to  refuse  to  limit  it  to  that  purpose. 
[Ed.  Note.— For  other  cases,  see  Criminal 

Law.  Cent.  Dig.  H  1697,  1872-1876;  Dec  Dig. 

I  673.*] 

12.  Cbiiohal  Law  (I  775*)— Inbtbuciiohb— 
AUBi. 

Where  accused  relied  on  alibi,  the  court 
properly  charged  that  such  defense  meant  that 
accused  was  at  another  and  different  place 
from  that  at  which  the  offense  was  cobunitted. 
and  therefore  conld  not  have  been  the  person 
who  committed  it,  and  that,  if  the  endenea 
rslsed  a  reasonable  doubt  as  to  his  presence 
at  the  place  where  the  offense  was  committed 
at  the  time  of  the  commission,  he  should  be. 
found  not  goilty, 

[Ed.  Notft— For  other  cases,  see  Criminal 
Liw,  Cent.  Dig.  H  1833-1837:  Dec.  Dig.  { 
776.*] 

18.  CBIMIHAI.  IiAW  (I  1091*)-APPBAIi-BlLL 

or  ExcBFTioKB— AiouiaiiT  or  DiaiBiot  Ax- 

lOBNET.  „  . 

WbMre  a  bill  of  exceptions  alleging  error 
in  a  remark  of  the  district  attorney  in  Ua  dos- 
ing argument  did  not  show  the  attitude  of  the 
case  in  such  a  way  as  to  indicate  whether  the 
language  complained  of  could  have  injarioasly 
sffected  accused,  and  no  written  duirge  wsa 
requested  that  the  remarks  be  not  ooanoered, 
It  did  not  show  error. 

[Ed.  Note.— For  other  cases,  see  Criminal 
L^w,  Cent  Dig.  U  2808,  2815,  2816,  2818. 
2819  2828.  i^,  ^28-2888,  2848.  29^-2883, 
2948;  Dee.  Dig.  {  lOOL*] 

Appeal  from  District  Court,  Potter  Coun- 
ty; J.  N.  Browning,  Judge. 

WUl  Ellia  was  convlctedTof  onlawfully  sell- 
Ing  intoxicating  liquor  in  prohibition  terri- 
tory, and  he  appeals.   Affirmed. ' 

J.  A.  Carlisle  and  W.  I.  Busby,  both  of 
Amarillo,  for  appellant  O,  B.  Imoo,  ■  Aast 
Atty.  Gen.,  for  the  State. 

PRENDERGAST,  J.  Appellant  appeals 
from  a  coavictlon  for  unlawfully  selling  In- 
toxicating liquor  in  prohibition  territory 
with  the  lowest  penalty— one  year's  conflne- 
ment  In  the  penitentiary.  The  evidence  is 
amply  sufficient  to  sustain  the  ^erdict 

[1]  By  bill  ap{>eUant  complains  that  in  ex- 
amining the  jurors  on  their  voir  dire  the 
court  refused  to  permit  him  to  ask  them  this 
question:  "Should  It  develop  in  the  progress 
of  this  case  tliat  the  state's  witness  Charles 
Koetbe  Is  in  the  employment  of  the  sberlfTs 
d^rtment,  would  you  give  the  same  weight 
and  credoice  to  the  testimony  of  said  wit- 
ness, as  were  he  not  in  such  employment?" 
The  bill  states  the  purpose  of  this  question 
was  to  ascertain  If  the  pn»pective  jurors 
would  be  prejudiced  against  or  biased  In 
favor  of  said  state's  witness  because  of  sacb 
ttnployment  The  court  in  allowing  the  blU 
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inAUfled  It  tqr  artatlng  he  refused  to  permit 
Ha  jurors  to  answer  said  question  "because 
It  tended  to  commit  tbem  on  the  question 
of  wliat  they  thought  of  the  credibility  of 
the  witness  before  be  had  testified."  We 
have  given  the  substance  in  full  of  the  bUL 
It  does  not  disclose  that  said  witness  was 
in  the  employ  of  the  sherUTB  department,  or 
It  so  in  what  capacity^  or  for  what  puri>os& 
As  qualifled  by  the  court,  the  bill  presents 
no  error. 

[2]  Even  if  not  qualifled  by  the  court,  cer- 
tainly neither  side  should  be  permitted  to 
test  jurors  by  showing  that  they  would  or 
would  not  give  cred^kce  to  the  testimony 
of  any  witness  for  either  side. 
■  [3]  By  another  bill  appellant  complains 
that  the  court  should  have  sustained  hie  per- 
emptory diallenge  to  the  Juror  Bertdey  be* 
cause  he  showed  that  he  had  formed  an  opin* 
ion  as  to  the  guilt  or  innocence  of  appel- 
lant To  take  the  whole  bill,  appellant's 
daim  is  not  supported  but  the  Juror  is  shown 
fo  be  quaUfled.  Even  If  his  cballenge  should 
hftTe  been  sustained,  the  bill  clearly  shows 
Out  the  juror  was  then  challenged  peremp- 
torily by  appellant,  and  did  not  sit  in  the 
case,  and  no  injury  whatever  is  shown  to  ap- 
pellant by  his  bUL  Duke  t.  State,  61  Tex. 
Cr.  B.  442,  184  S.  W.  70S;  Maya  t.  State, 
60  Tex,  Cr.  R.  170.  96  S.  W.  320. 

[4]  By  another  bill  appellant  shows  that 
in  making  op  the  jnvy  by  challenges  from 
both  Btdes  there  were  only  eight  accepted 
Jurors,  whereupon  the  court  ordered  tales- 
men summoned,  which  was  done.  When 
these  talesmen  were  brought  before  the  court, 
^M^^nt  -psesented  his  written  motion  to 
Instruct  the  clerk  to  place  all  names  of  these 
talesmen  on  separate  slips  of  paper  as  near 
the  same  rise  and  aweazanee  as  may  be, 
place  them  In  a  box  or  other  receptacle  and 
ahu^e  them,  after  which  each  slip  to  be 
drawn  by .  the  tAetk,  and  the  name  thus 
drami  placed  upon  the  jury  list  In  the  order 
U>  which  they  were  drawn,  as  directed  by 
atatnte.  The  conrt  refused  this  motion  to 
which  appellant  excepted.  This  is  the  whole, 
In  substance,  of  tiie  motion  and  bllt  Un- 
qnestionably  the  coort  should  have  granted 
tUte  motion  as  the  procedure  clearly  pre- 
scribed by  the  statute  directs  It  Articles 
718,  702,  and  703  C.  a  P. 

[I]  But,  as  this  was  not  done,  we  -lopk  to 
the  bill  to  see  if  any  Injury  whatever  oc- 
curred to  appellant  by  tills  action  of  the 
oonrt,  or  If  any  objectionable  juror,  or  any 
juror  who  was  not  fair  and  impartial,  mts 
thus  forced  upon  him.  The  Mil  nowhere 
and  in  no  way  shows  any  injury  whatevtt 
to  him  liy  reason  of  this  error  of  the  court 
This  being  the  case,  the  error  would  not 
justify  this  court  to  reverse.  Ttafcft  v.  State 
and  Mays  v.  State,  sivra. 

[1]  App^Iant's  nect  biU  complains  that 
the  court  p^mitted  tfie  state  to  ask  the  wit- 
ness Kwthe  a  leading  question.  The  Mil 
does  not  show  that  any  answw  was  given, 


and  la  wholly  Insnffletent  to  show  any  er- 
ror. Carter  v.  Stat^  SO  Tex.  Cr.  B.  73,  127 
S.  W.  215. 

[7]  By  another  bill  appellant  complains 
that  the  court  would  not  permit-  htm  to  ask 
said  witness  Koethe  what  he  swore  in  an- 
otlier  case^  with  ttu  view  of  impeaching  him. 
What  he  was  asked  that  he  swore  in  the 
other  case  had  no  connection  whatever  witb 
this  case,  or  any  testimony  of  the  witnea 
in  this  case.  The  bill  shows  the  court  qte- 
eiflcally  told  appellant  that,  if  he  pn^Kised 
to  impeach  the  witness  hy  showing  he  made 
different  statemente  to  what  he  makes  now 
about  this  case  on  trial,  he  would  permit 
that,  but  he  would  not  permit  the  testimony 
In  the  other  case.  No  error  Is  shown  by  this 
bill  It  is  unquestionably  the  law  that  no 
witnes^  can  be  impeached  on  immaterial  mat- 
ters and  alMut  something  that  baa 'no  eon- 
nectloQ  vrlth  the  case  cm  triaL 

[I]  It  is  always  permissible  In  this  state 
to  impeach  a  witness  hy  showing  that  he  has 
been  indicted  or  Is  thai  mOer  indictment 
on  a  felony  charge.  There  was  no  enor  in 
permitting  appellant's  witness  Doaaway  to 
be  thus  impeached  in  this  case,  and  it  would 
have  been  Improper  for  the  court  to  ba\e 
given  appellant's  special  charge  to  entirely 
disregard  and  not  consider  such  impeach- 
ment as  affecting  the  cre^IUty  nl  said  wit- 
ness. 

[I]  As  the  evldoice  did  not  raise  the  ques- 
tion- that  appellant'  acted  at  the  agent  ot 
said  witoess  Koethe  in  procnrli^  whlid^y 
ftn:  him,  but  showed  a  i^edfle  and  *Urect 
sal%  and  ddlvexy  1^  appellant  to  the  witness, 
the  court  tUd  not  err  In  anbrnittlng  the  ques- 
tion of  agency  to  the  Jury,  nor  did  it  err 
on  that  account  In  not  charging  that  fbe 
question  of  aUbl  waa  thereby  not  afl'ected, 
even  if  the  questtoDs  so  raised  as  to 
require  this  court  to  consldet  thtim. 

[II]  Appellanfe  naxt  eomplalna  Oiat  Uie 
court  failed  to  diarge  Umlttt^  the  fiict  that 
bis  witness  Dunaway  had  been  Indicted  for 
a  fUony,  to  the  purpose- of  Inveadunent 
only.  He  asked  no  charge  on  the  subject 
The  matter  Is  shown  to  be  this  way :  He  ob- 
jected to  the  state  in  its  cross-examination 
of  his  witness  Dunaway,  proving  by  Dun- 
away  that  he  himself  had  been  Indicted  for 
sell^  intoxicating  UqnoEs,  wbidi  waa  a  fel- 
ony, and  that  the  indictment  was  putdlnK 
In  that  court,  because  said  teBthntmy  eould 
not  be  Intzodooed  for  the  purpose  of  Im- 
peaching him*  The  court  permitted  the  tes- 
timony for  that  purpose,  and  overruled  his 
objections.  He  then  requested  a  charge  idl- 
ing the  Jury  that  such  testimony  did  not 
Impeach  his  witness,  and  that  tli^  would 
not  considOT  it  for  that  or  any.  other  purpose. 
Then  he  now  complains  that  If  he  ta  mis- 
takea  In  all  that,  and  the  testimony  waa  ad- 
missible, the  court  ou^  to  have  limited  its 
effect  to  Impeachment  ohly.  ' 

til]  ''When  testimohy  could  not  be  le- 
gitimately w  rationally  used  for  .any  other 
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purpose^  It  la  not  error  to  refuse  to  limit 
same  tor  that  purpose."  Sue  v.  State,  62 
Tex.  Cr.  K.  129,  105  S.  W.  808.  This  ia  the 
unquestioned  rule  In  tbia  state,  specifically 
so  held  In  Brown  y.  Staf^  24  Tei,  App.  170, 
5  S-  W.  686,  and  Is  so  laid  down  by  Branch's 
Crim.  Law,  subdtv.  3.  {  873,  p.  666;  and 
section  367,  tinder  which  sections  many  other 
cases  to  the  same  effect  are  collated  and 
cited. 

[12]  The  evidence  called  for,  and  the  conrt 
gave,  a  correct  charge  on  alibi,  and  com- 
mitted no  error  in  the  ase  of  the  words, 
"that  If  the  offense  was  committed  as  al- 
leged," in  the  charge  on  alibi,  as  follows: 
"(4)  Among  other  defenses  set  up  by.  the  de- 
fendant Is  an  alibi;  that  Is,  that  If  the  of- 
fense was  committed,  as  alleged,  then  the  de- 
fendant was,  at  the  Ume  of  the  commission 
thereof,  at  another  and  different  place  from 
that  at  which  sudi  offense  was  committed, 
and  therefore  was  not  and  could  not  have 
been  the  person  who  committed  the  same. 
Now,  If  the  evidence  raises  In  your  minds  a 
reasonable  doubt  as  to  the  presence  of  the 
defendant  at  the  place  where  the  offense 
was  committed  at  the  time  of  the  commis- 
sion thereof,  you  will  find  the  defendant  not 
guilty." 

[1  J]  No  reversible  error  is  shown  by  ap- 
pellants last  bill  of  exceptions  complaining 
of  a  remark  by  the  district  attorney  In  his 
closing  argument.  The  bill  Is  meager,  does 
not  show  the  attitude  of  the  case  In  such  a 
way  as  to  show  whether  or  not  the  language 
by  the  district  attorney  complained  of  conid 
have  in  any  way  Injuriously  affected  appel- 
lant No  written  charge  was  requested  that 
his  remarks  be  not  considered.  The  bill 
shows  no  error.  Clayton  v.  State,  1^  S.  W. 
123,  and  authorities  therein  dted. 

The  Judgment  la  afllrmed. 


WEBB  T.  8TATBL 

(Court  of  Criminal  Appeals  of  Texas.  Peb. 

26,  1913.) 

1.  LaBCEKT  (I  tf*)--BVIDENCt-IpXimTT  OF 
PaOPEBTT. 

In  a  prosecntloD  of  L.  W.  for  stealing  a 
yearling,  testimony  of  W.  W.  that,  after  the 
date  alleged  In  toe  indictment,  be  bought  a 
pearling  about  the  same  size  and  color  of  the 
pearling  alleged  to  have  been  stolen,  was  ad- 
missible, where  the  state  sought  to-  show  that 
the'  yearling  bought  by  the.  witness  was  the 
one  defendant  claimed  to  bafe  raised  and  Che 
one  that  he  wanted  the  prosecuting  witness  to 
look  at. 

iEi.  Note.--For  other  cases,  see  Larceny, 
Cent  Dig.  if  US,  1S6;  Dec.  Dig.  |  45.*] 

2.  GBOfiNAL  Law  (|  829*)— iNsraucrioNs— 
Rkquksts— Matteas  Cdvereo  bt  Chaboe. 

ui  a  prosecution  for  stesliag  one  head  of 
cattle,  a  requested  instractioa  by  defendant 
tliat  If  the  jury  believed  from  the  evidence 
that  the  one  bead  of  cattle  described  in  the 
indictment  had  been  stolen,  and  tliat  recently 
thereafter  defendant  was  found  in  possession, 
and  on  being  qnestioaed  made  an  explanation 


of  how  he  came  by  it*  and  the  Jury  believed 
such  explanation  was  reasonable  and  probably 
true  and  accounted  for  the  possession  in  a 
manner  consistent  with  innocence,  they  would 
a<nBit  defendant,  was  sufficiently  covered  by 
an  instruction  that  if  the  jury  found  that  the 
one  Inad  of'eattie  sold  by  defendant  was  not 
the  property  of  the  person  from  whom  it  was 
alleged  the  animal  was  stolen,  or  if  the  jury 
had  a  reasonat>le  doubt  as  to  whether  it  be- 
longed to  that  person  tbey  would  acquit  the 
defendant  and  if  they  found  that  the  animal 
was  the  property  of  tliat  person,  yet  if  they 
found  tliat  when  defendant  took  possassion  of 
it  he  did  so  under  the  honest  belief  that  it 
was  his,  or  if  the  Jury  had  a  reasonable  donbt 
as  to  whether  he  so  bdieved,  tbey  would  ac- 
quit defendant 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  20U;  Dec  Dig.  {  828.*] 

3,  Cbiiunai.  Law  (|  854*)— Tkeal— Sefaea.- 

tion  of  jubt. 

Where  the  jury  in  a  criminal  prosecution, 
after  retiring  to  consider  of  their  verdict,  in- 
formed the  court  that  they  wished  to  have  a 
portion  of  the  testimony  reproduced,  and  the 
court  ordered  them  to  he  brought  mto  open 
court,  and  after  they  returned  to  the  court- 
room the  sheriff  discovered  that  only  11  Jurors 
were  present,  and  within  five  minutes  the  sher- 
iff was  sent  to  the  jury  room  after  the  other 
juror,  and  the  other  juror  was  found  in  the 
jury  room,  and  no  one  was  with  either  him  or 
the  other  11  but  the  sheriff,  and  no  one  spoke 
to  any  of  them,  there  was  no  error  in  the  al- 
leged separation. 

I  Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Gent  Dig.  H  3088-20«r;  Dec.  Dig.  1 
854.*3 

4.  CnuaRAi.  Law  {|  687*)— Tbiai>— Reopsh- 
iNo  Cass  to  Kboeivi,  EvinKHCE. 

Under  a  statute  which  provides  that  evi- 
dence may  be  introduced  where  it  is  necessary 
to  the  administration  of  the-  law  at  any  time 
before  the  argument  is  closjed,  it  is  not  error 
to  allow  the  prosecution  to  recall  a  witness, 
although  the  counsel  for  defendant  had  closed 
his  argument  and  the  state  had  made  its  open- 
ing argnmmt  and  the  leading  counsel  for  de- 
fendant had  left  town,  where  it  Is  not  shown 
that  the  remaining  counsel  trere  not  fully  ca- 
pable of  cross-examining  the  witness. 

[Ed.  Note.— For  other  cases,  see  -Criminal 
Iaw.  Gent  Dig.  H  1621, 1622, 1625;  Dee.  Dig. 
i  687.*] 

6.  Gbihznai.  Law  <|  858*)— TBUir-TAKiHa 

Documents  to  Jubt  Roou. 

It  is  nnt  error  to  allow  the  jury  in  a  crim- 
inal case  to  take  with  them  to  the  jury  room 
a  piece  of  paper  containing  tiie  si^atnre  of 
one  of  the  witnesses  and  a  tax  rendition  con- 
taining an  alleged  signature  of  the  witness; 
the  papers  being  taken  for  the  purpose  of 
comparison. 

.  [Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |K  2066-2059.  2062;  Dec.  Dig. 
i  858.*3 

Appeal  from  District  Court,  Smith  Coun- 
ty; R.  W.  Simpson.  Judge. 

Lem  Webb  wab  convicted  of  theft,  and  ap- 
peals. Affirmed. 

a  B.  Lane.  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  This  la  a  cattle  theft 
conviction,  [t]  The  first  bill  of  exceptions 
recites  that  the  state  introduced  the  follow- 
ing testimony:  William  Webb,  on  cross-ex- 
amination by  the  state,  testified,  over  the 
objection  of  the  defendant,  that,  '*daclng 
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:Iaet  tall,  after  tiie  date  alleged  In  the  In- 
AQtm^t^  and  aftw  the  indictment  had  been 
flled  '  in  the  conrt,  he  bonght  a  yearling, 
UKNdt  the  eame  size  and  color  of  the  year- 
ItBg  "alleged  to  have  been  stolen,  from  Benty 
Stokely,  paying  him  $20  for  It,  and  bring- 
ing it  oTer  to  hia  farm."  The  objections 
urged  were  that  it  was  not  shown  that  the 
yearling,  defendant  dalms  to  have  now,  was 
the  yearling  that  William  Webb  bought  from 
Henry  Stokely,  nor  had  the  state  connected 
defendant  with  this  transaction.  The  court 
qnalifled  it  by  stating:  "The  state  sought  to 
show,  and  there  was  evidence  tending  to 
show,  that  the  yearling  bought  by  Wm. 
Webb  was  the  yearling  the  defendant  claim- 
ed to  have  raised  and  that  he  wanted  prow- 
cating  witness  to  look  at"  By  reference  to 
the  statement  of  facta,  it  might  be  discov- 
ered that  the  yearling  was  bought  after 
the  alleged  theft  and  after  Indictment  found, 
and  the  evidence  might  show  there  was  an- 
other yearling  of  the  same  kind  thereafter 
in  possession  of  the  parties.  We  do  not  think 
there  is  an^  merit  in  the  bill  as  It  la  pre- 
sented. 

[2]  The  next  bill  recites  that  defendant 
presented  the  following  instruction,  which 
was  refused:  "You  are  charged  that  if  you 
believe  from  the  evidence  that  the  one  head 
of  cattle  described  in  the  indictment  had 
been  stolen  from  Jack  Qatlln,'  and  that  re- 
cently thereafter  the  defendant  was  found  In 
possession  thereof,  and  when  his  possession 
was  first  auctioned  he  made  an  explanation 
of  how  he  came  by  it,-  and  that  you  believe 
that  such  explanation  is  reasonable  and  prob- 
ably true^,and  accounted  for  the  defendant's 
possession  in  a -manner  conslst^t  with  his 
Innocenc^  then  you  will  consider  such  ex- 
planation as  bue  and  acqnlt  the  defendant" 
The  cpgrt.  snfllclently  charged  this  phase  of 
the  la«!  and  covered  all  that  character  ot 
evidence,  when  he  instructed  the  Jury  as  fol- 
lows: "If  you  shall  find  that' the  one  head 
of  cattle-  sold  by  def^idant  to  .the  witness 
Lonia  Bell  was  nqt  ttm  property;  of -Jaclc'  C!ab- 
lin,  or  if  you  have  a  reasonable  doubt  as  to 
whether  the'  bne>  head  of  cattle  was  owned 
by  Jack  Oatliu,  lyou  will  acquit  the  defend- 
ant If  you  shall  And  that  the  one  head  of 
cattle  sold  to  Bell  was  the  proper^  ot  Jack 
OatUn,  yet  If  you  shall  find  that,-  when  de- 
fendant took  poBsesslon  ot  the  <me  head  ot 
oattle,  he  did  so  under  the  honest  b^lef  that 
It  was  his  yearling,  or  if  you  have  a  reason- 
able doubt  88  to  whether  he  bo  believed,  you 
will  acquit  the  defendant.'*  The  theory  of 
the  defendant,  or  xatfaer.  hla  statement: vhra 
diarged  with  the  theft  of  flie  animal— and 
the  evidence  m  Uw  trial  Was  to  the  -^rime 
effect— that  at  the  time  he  got  the  anl- 
mal  he  thoni^t  It  was  hla  and  got  it  Uuwigh 
«:-nd8take,  and  that  two  or  three  days  iifter- 
■Ward  he  discovered  that  it  belonged  'to  Gat- 
lln.  Thls'presente  the  defendants  theory  of 
It,  and,  we  think,  aufflelently.   In  fact,  this 


court  In  a  number  of  cases  has  suggeBted  ft 
to  be  a  better  and  safer  rule  to  charge  the 
Jury  directly  on  whatever  account  Is  given 
by  the  defendant.  In  cases  ot  this  meet,  in- 
stead of  giving  the  other  form  of  reasonable 
explanation;  that  is,  if  the  theory  of  the 
defendant  was  that  he  bought  the  animal,  to 
charge  the  Jury  directly  that  if  they  ahould 
so  find,  or  had  a  reasonable  doubt  to  acquit 
him,  or  if  he  took  it  through  mistalEe,  and 
they  should  so  find  or  have  a  reasonable 
doubt  of  that  fact,  to  acquit  Or  if  he  took 
It  under  any  theory  of  honesty,  whatever  that 
theory  was,  to  so  charge  the  Jury  directly, 
and  also  give  the  defendant  the  benefit  of 
the  reasonable  doubt  in  connection  with  ft 
We  think  the  court^s  diarge  jftapvtj  sob- 
mitted  the  matter. 

[3]  Another  bill  of  exceptions  redtes  that 
after  the  Jury  heard  the  evidence^  argnm^ 
of  counsel,  and  received  the  charge  of  the 
court,  they  retired  to  consider  of  thtfr  ver- 
dict, and  later,  and  before  a  verdict  had  been 
agreed  upon,  11  members  of  the  Jury  ap- 
peared in  the  district  courtroom  where  ooort 
was  In  session,  but  one  of  the  Jurors  was  not 
present  when  the  11  other  members  made 
their  appearance ;  that  the  11  members  were 
in  the  .courtroom  five  or  tea.  minutes  before 
his  absence  was  known;  and  tliat  after  a 
search  the  deputy  sheriff  found  the  Juror  in 
the-  third  story  of  the  courthouse,  above  the 
courtroom.  In  a  separate  room  from  tlie  said 
courtroom,  and  the,  Juror  was  asleep,  and  by 
this  means  the  Jury  wen  permitted  to  s^ 
arate,  there  being  people  passing  between 
the  said  Jury  and  the  absent  member.  This 
is  signed  with  the  stotonent  by  the  trial 
Judge  that  the  Jury  made  known  to  the  court 
through  the  deputy  sheriff  who  was  guard- 
ing them,  that  they  wanted  a  portion  of  the 
testimony  reproduced,  whereupon  the  court 
decided  that  they  be  brought  Into  op^  court 
and  after  11  had  come  into  the  room,  while 
the  stenographer  was  looking  for  that  por- 
tion of  the  testimony  desired,  the  sheriff 
called  the  court's  attentlfA  to  the  fact  that 
only  11  Jurors  were  presoit;  that  this  was 
only  a  short  time  after  the  Jury  came  in, 
from  three  to  five  minutes ;  that  the  aherlfl 
yr&a  at  once  sent  to  the  Jury  room  after  the 
other  Juror,  who  was  In  the  Jury  room ;  no 
one  else  was  in  the  room;  that  the  Jury 
Yoom  in  the  new  courthouse  at  Tyler  Is  Just 
over  to  the  rear  of  .the  Judge's  stand,  ex- 
tended above  by  a  stairway  ascending  at  the 
rear  of  the  Judge's  stand;  that  no  one  was 
with  the  11  Jurors  bat  the  shertt^  and  no  one 
woB  with  the  Juror  left  in  tiie  room,  and  no 
one  spoke  to  either  the  11  or  ttu  1.  daring 
the  brief  period.  As  this  bill  Is  explained  hr 
the  Judge  by  his  qoaliflcatlon,  and  the  hill 
was  so  accepted.  There  Is  no  error  in  the 
alleged  separation. 

[4]  Another  blU  recites  that  Jadk  GatUn 
was  permitted  to  be  recalled  by  the  state 
over  appellant's  objection  tni  the  nuwnins  of 
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September  20,  1912,  after  tbe  twtlmony  had 
been  cloeed  cm  tbe  night  of  8^»tembw  24. 
1912,  and  after  aU  of  the  witnesses  had  been 
ezciued,  and  after  tiie  state  had  made  Its 
opening  argument  and  tbe  defendant  had 
cloeed  bis  argument,  and  the  defendant's 
leading  counsel,  who  was  most  familiar  with 
the  facts  in  said  case,  had  been  called  out  of 
towiv  and  permitted  In  the  presence  of  the 
Jury  to  write  hla  name  on  a  piece  of  paper 
for  the  purpose  ot  comparing  It  with  hla  al- 
leged signature  to  a  tax  rendition,  and  Intro- 
duced tbe  etgnatnre  tbus  written  In  evi- 
dence; and  whldi  testlmonr  was  objected 
to  because  the  testimony  had  been  closed  on 
the  nl^t  before,  and  all  the  witnesses  had 
been  excused,  and  that  it  would  result  in  re- 
opezxlng  tbe  case  and  bringing  the  other  wit- 
nesses back  to  testify  regarding  the  said 
signature,  because  the  state  had  made  its 
opening  argument  and  the  defendant  had 
closed  hie  argnmuit,  and  tbe  leading  coun- 
sel, who  had  conducted  tbe  examination  of 
witnesses,  having  made  the  closing  argument 
for  defendant,  had  1^  town  and  would  not 
have  opportunity  to  cross-examine  said  wit* 
nesa  The  court  qualiflea  this  bill  as  fol- 
lows: "Defendant  was  represented  In  court 
by  the  firm  of  Hanson  &  Butler  and  B.  H.  O. 
Butler ;  the  latter  being  counsel  referred  to 
as  having  left  town  for  his  home  some  10 
miles  In  tbe  country.  When  the  state  intro- 
duced this  evidence,  the  court  offered  coun- 
sel for  defnidant  there  in  court  an  opportnnl- 
ty  to  rebut  same  and  make  another  argu- 
ment to  tbe  Jury  before  the  district  attorney 
closed  the  argument  for  the  state."  The 
statute  provides  that  evidence  may  be  Intro- 
duced, where  It  Is  necessary  to  the  adminis- 
tration of  the  law,  at  any  time  before  the 
argument  is  closed.  Tbe  objections  here  do 
not  go  to  the  testimony  itself,  but  because  of 
the  tact  that  the  arguments,  except  the  dos- 
li^  argnment  by  the  state,  had  been  cl<wed, 
and  the  leading  counsel  had  left  town.  Then 
is  no  m^t  in  these  matters.  There  is  noth- 
ing to  show  that  the  remaining  counsel  were 
not  fully  capable  of  cross-examining  the  wit- 
ness aboot  bis  signatnr&  They  had  ample 
opportunity  offered  them,  either  to  examine 
the  witness  or  Introdnce  testimony,  or  to  be 
heard  again  In  an  argumrat  before  the  Jury. 

[I]  Another  bill  recites  that  the  Jury  were 
pomitted  to  carry  the  tax  rendition  with 
than,  what  they  went  out  to  deliberate  npon 
their  verdict,  and  the  piece  of  paper  con- 
talnlng  the  eignatnre  of  Jack  Oatlln.  This 
was  objected  to  because  It  was  not  such  evl- 
dwce  as  they  were  entitled  to  carry  with 
tbem  Into  the  Jury  room.  The  court  over- 
ruled this,  and  this  Same  Mil  is  qualified  ae 
follows:  "The  tax  rendition  above  referred 
to  was  introduced  in  evidence,  the  paper  with 
the  signature  written,  and  these  pai)eni  were 
exliibited  to  the  Jury  and  carried  by  tbem  to 
the  Jury  room  in  their  deliberations."  As 
the  matter  Is  presented,  we  are  of  opinion 


there  Is  no  error  shown.  What  the  purpose 
of  this  testimony  was  Is  not  clear,  nor  does 
the  bill  of  exception  undertake  to  show  how 
It  could  have  been  injurious,  or  even  the 
^ect  of  the  testimony  one  way  or  the  other, 
or  what  effect  It  could  have  by  being  carried 
into  the  Jury  room.  In  fact,  the  bill  la  so 
Indefinite  that  we  are  unable  to  see  how  it 
could  have  affected  the  case,  eiqtectally  In- 
juriously to  appellant's  cause. 

Finding  no  reversible  error  in  the  record, 
the  Judgment  is  ordered  to  be  affirmed. 


WILSON  V.  STATE. 
(Court  of  Criminal  ^^|^*     Texas.  Feb.  26, 

1.  Ckdcinai.  La.w  (I  423*)  —  EviDnrOB  — 
Statsments  or  Conbpibatobs. 

In  a  prosecution  for  assaolt  to  murder, 
wbere  tbe  state's  tbeoiy  of  the  case  was  that 
four  persons  were  actfog  together  In  a  con- 
spiracy to  take  the  life  of  the  person  asaaolted, 
there  was  no  error  In  admitting  statements  made 
by  tile  eoniplratoTs,  or  thair  acts,  during  the 
afternoon  wmdi  pieceded  the  evening  of  the 
assanlt.  as  the  acts  and  decIaratioDB  of  co- 
coDspirators,  prior  to  the  conaummatioD  of  the 
Completed  act,  are  admlHible  to  ahoTr  the 
conspiracy  and  the  anlmoa  behind  the  acts. 

[Kd.  Note.— For  other  eases,  see  Criminal 
Law.  Cent  Dig.  H  989-10^  Dee.  Dig.  | 
428.  *3 

2.  HouiCTDE  ^^169*)— EviDwrcx— CoiroinoH 
or  OaoniTD  Whebb  Asuvlv  OocuasEn. 

In  a  proseentlott  for  assault  to  mttrder,  it 
was  shown  that  the  person  assaulted  had  been 
induced  to  go  to  a  ewtaln  place;  that  while  on 
hia  way  there  be  enconntered  defendant  and 
some  relatives  of  his  at  the  place  where  the 
assault  occorred;  and  that  defendant  was  sit- 
ting in  a  buggy  at  that  place.  Held,  that  testi- 
mony as  to  the  condltiou  of  tbe  ground  where 
the  assault  occarred,  the  tracks,  etc.,  found 
there,  was  property  admisBible,  as  it  would 
have  a  tendency  to  show  whether  tbe  persons 
at  this  p«rint  were  waiting  for  the  person  as- 
saulted. 

[Ed.  Note.— For  other  cases,  see  Homidde, 
Cent.  Dig.  H  S41-3C0;  Dec  Dig.  {  169.*] 

8.  CBiifiifAL  Law  (|  888*)— Evidencx— A^- 

PLICAnONS  FOB  CONTIIfUAITOE. 

In  a  vrosecution  for  assaalt  to  murder,  It 
is  error  to  admit  in  evidence  two  appUcations 
for  a  continuance  msds  by  defendant,  where 
defendant  on  the  stand  admitted  that  he  Iiad 
applied  for  eontinuancea  and  stated  why  he  had 
done  so,  and  tbere  was  nothing  in  the  i^^lica- 
tioQs  which  contradicted  his  testimony. 

[Ed.  Note.— For  other  cases,  see  Criminal 
r*w,  Cent  Dig.  11  752.  758.  TO.  786,  767,  788^ 
801,  866;  Dea  Dig.  f  88&*] 

4.  HoincioB  (I  810*)— iRBrBncnoNs— DrnT 

TO  GHABQB  as  to  AOOIAVATXD  AS8Am.T. 
In  a  prosecution  for  assault  to  murder, 
wbere  the  evidence  offered  by  the  state  makes 
out  a  case  of  assault  to  murder,  but  there  is 
evidence  -for  defendant  that  he  had  been  In- 
formed that  the  person  asBaulted  had  made  Id* 
Bultine  remarks  about  defendant's  stepdaughter, 
and  that,  hearing  these  remarks  be  went  to 
see  the  person  assaulted  about  the  matter  and 
to  demand  an  explanation  from  him,  the  court 
should  charge  on  aggravated  assanlt;  for.  If 
defendant  was  informed  of  the  insulting  lan- 
guage about  his  stepdaughter,  and  this  produc- 
ed in  him  anger  or  resentment  to  the  extent 


•Tor  ettsreaSHBSs  same  twte  sad  seoUon  NUHBBR  la  Dsb.  Dig.  ft  Am.  Dig.  Ksy-Wo^  SerlM  *  Rap'r  Indena 

Digitized  by 


Google 


101« 


164  80UTHWJBSTBBN  BBPORTEB 


(Ter. 


of  ttaAeAtg  Urn  Incapable  oC  wol  nUeetios, 
and  b«  bad  killed  the  person  asMtilted  within 
an  honr  after  being  so  informed,  the  issue  of 
manslaagbter  would  have  been  raised  as  to 
defendant;  abd^  as  the  assault  did  not  produce 
deadi,  the  wma  dienmstances,  if  tnw,  would 
reduce  tiie  offenaa  to  an  aggravated  assault. 

[Ed.  Kotfc— For  other  cases,  see  Hcnnidde, 
Cent.  Pig.  H  6B7-661;  Dee.  ^g.  |  8ia*] 

5. '  HoMiciDK  (I  300*)— Seut-Difbhkb— Duty 

to  iKSTBCCr. 

Where  the  evidence,  in  «  prosecution  for 

Sisanit  to  murder,  shows,  on  uie  part  of  the 
efendant,  that  he  had  heard  that  insulting  lan- 
guage'had  been  used  by  the  person  assaulted 
Id  regard  to  defendantTs  stepdaughter,  that  he 
met  him  In  the  road  and  asked  him  what  he 
meant  hj  such  language,  and  that  the  person 
assaulted  denied  using  the  language  and  ran 
bis  bands  in  his  pocket  and  acted  as  If  be  were 
going  to  spring  at  him,  the  evidence  is  suffi- 
cient to  require  the  submissiou  by  the  court 
of  the  issue  of  self-defense,  although  the  cir- 
cumstances may  indicate  that  the  erideuce 
was  probably  not  true. 

'  Note.— For  other  cases,  see  Homiddei 
Cent  Dig.  11  614.  «l&-620,  022-630;  Dec.  Dig. 
I  300.*] 

6.  HOMIOIDB  (S  805*>— iNSTBtrcnONB  AB  TO 
OONSPIBAOT— SUFncnEKCT  OF  StIDIKOE. 

Where  the  evidence  for  the  state,  in  a 
prosecution  tor  assault,  to  murder,  supports  the 
theory  that  there  was  a  consiHracy  formed  by 
defendaut  and  three  other  persons  to  take  the 
life  of  the  person  assaulted,  because  be  bad 
whipped  one  of  the  conspirators,  and  In  pursu- 
ance of  that  consplra<;y  one  of  them  bad  gone 
to  the  place  irtiere  the  person  assaulted  was, 
while  three  of  them  stopped  some  little  dis- 
tance from  the  place,  ana  that  the  man  who 
called  upon  the  person  assaulted  Induced  him 
to  go  by  the  place  where  the  others  were,  when 
he  was  assaulted,  the  court  did  not  err  in 
diarging  on  who  were  prlndpala  In  tiie  commis- 
sion of  the  offense. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  i  637;  Dec.  Pig.  |  805.*] 

Appeal  from  District  Court,  Carson  Coun- 
ty; F.  P.  Oreevor,  Judge. 

Andrew  Wilson  was  convicted  of  anault 
to  murder,  ud-  anwila  Bavened  and  re- 
manded. 

WUiia  A  Willis,'  of  Canadian,  and  R.  T. 
CorreU,  of  Ochiltree,  for  appellant  G.  E. 
Lane,  Aast  Att7*  Gen.,  for  the  State. 

HARPER,  3.  AM>eI]ant  was  convicted  of 
assault  to  murder  and  bis  punlahmait  aa- 
Beesed  at  five  years'  conflnement  In  tbe  state 

penitentiary. 

It  appears:  That  on  the  afternoon  of  the 
day  that  the.  shooting  occurred  at  night  Jeff 
Wilson,  Joe  Allen,  and  Dorsey  Jones  met  at 
a  point  near  tbe  residence  of  Mr.  Losey. 
That  s  fight  between  Jeff  Wilson  and  Dorsey 
Jones  occurred,  in  which  Dorsey  knocked 
JefC  Wilson  down.  Jones  left  and  went  to 
the  home  of  Mr.  Crites,  wbere  he  was  work- 
ing. It  appears  that  after  this  fight  JeCC 
Wilson,  Bob  Wilson,  Joe  Allen,  and  appellant 
were  all  seen  at  the  home  of  L.  A.  Allen,  ttie 
father  of  Joe  Allen,  and  they  all  left  there 
about  the  same  time.  Between  the  time  of 
the  fight  In  tbe  afternoon  and  the  shooting 
at  night,  Joe  Allen  went  to  the  home  of  G. 


B.  Tt^met  and  albihed^tiUa  It  Dorsey  Jtmes 
was  there^  and,' upon -beiDg  tcM  that  he  had 
■one,  'Joe  Allen  ranarkad,  "We  are  going  to 
get  hlnLf<  :WhiIe  at  the  home  of  U  A.  Alien, 
Bob  WllBon  asked  how  long  Dors^  Jones 
had  been,  gone,  and  when  told  said,-'*W«  are 
going  to  gob  lilm."  Mr.  AQen  then  talked  to 
him  about  tba  tight  between  Dorsey  Jonee 
and  Jeff  Wilson  and  advised  -hlm  to  drop  It 
when;  Bob-  WUsan  reidied,  "Well,  It  ain't  set- 
tled, Uii.  Allen."  They  left  thlriilace,  go- 
ing in  tbe  dlreetlan  of  Me.  Grltei^;  tbe  three 
Wilsons  being  in  a  buggy  and  Joe  Allen 
horseback.  It  appears  that  Joe  Allen  went 
to  the  reaidMice  of  Mr.  Crites  alone,  and 
called  Dorsey  Jones  and  asked  hlita  fSor  some 
money  Uuit  was  owing  um.  Jones  did  not 
have  the  money,  and  Allen  Boosted  tliat  be 
could  probably  get  it  from  a  certain  man, 
and  he  needed  it  Jones  agreed  to  go  and 
see,  and  In  going  to  tbe  place  where  the 
horses  were  situate  be  came  -up  on  tbe  ttiree 
Wilsons  in  the  boggy,  in  a  UtUe  vallqr,  when 
tbe  difficulty  occurred. 

[1]  In  a  number  of  'bills  of  exoqttions  ob- 
jections were  made  to  tbe  statements  of  Joe 
Allen  made  to  Mr.  Warner,  the  statements 
made  by  Bob  WUson  to  Mr.  Allen,  and  tbe 
evidraice  about  the  fight  between  Jeff  Wilson 
and  DoTBeg  Jones  that  afternoon,  and  tbe 
acts  and  condnet  of  Joe  Allen  at  the  resi- 
dence of  Mr.  Crites.  As  the  state's  theory 
of  the  .case  is  that  all  three  of  tbe  Witoons 
and  Joe  Allen  were  acting  togetiier  in  a  con- 
^iracy.  to  take  tiie  life  of  Jones  because  <^ 
the  difficulty  betweea  him'  and  Jeff  Wilson 
tliat  afternoon,  there  was  no  error  in  admit- 
ting aU  this  teetfanony.  -  Tbe  acts  and  dec- 
larations of  CD-conspirators,  polor  to  the 
consummatiott  of  the  completed  act,  are  all 
admissible  in  evidence,  both  to  show,  the  con- 
sidracy  and'  tbe  animoa  behind'  the  acts.  Aa 
to  tbe  fight  that  afternoon,  as,  according  to 
the  state's  contention, -tbe  iSubseqnent  as- 
sault took  i^aee  as  an  act  >  of  revenge  for 
Jones  knocking  down  Jeff  WUson  that  after- 
noon. It  became  admissible  tot-  the  Joey  to 
determine  whether  or  not  the  latter  aaeaalt 
grew  out  of  it,  and  the  parties  were  attempt- 
ing to  kill  Jones  becausb  thereto. 

[2, 8}  The  testimony  <A  Sam  flmiter,  as  to 
the  condition  of  the  ground  where  the  as- 
sault occurred,  ttie  tra<fts,  etc,  fkmnd  there, 
was  properly  admtesUile  in  evidenoK  Tbe 
record  shows  that  appellant  was  In  tbe  bog- 
gy at  this  point,  and  this  teetlmony  would 
have  a  tendency  to  show  whether  or  not 
they  were  at  this  point  waiting  for  Jones, 
while  Allen  went  to  Mr.  Crites*  borne  after 
Jones.  However,  we  cannot  nndwstand  upon 
what  theory  the  court  admitted  the  twq  ap- 
plications for  a  conttQuanoe  made  by  aiwel- 
lant  It  Is  true  he  took  the  stand  and  admit- 
ted that  at  tbe  formw  term  be  had  applied 
for  a  continuance  on  account  of  the  abaence 
of  Allen,  and  stated  that  he  expecttnl  to 
prove  by  him  that  Dorsey  Jones  had  made 
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Iwultiiv  reniBXfcs  -about  bis  8te{>diratfit«r, 
and  tbftt  be  could  prove  this  by  no  otbtt  wit* 
MOB,  wbVe  «t  tblB  tenn  of  court  Jbe.  appUed 
for  a  continuance  on  account  of  the  abeoice 
of  bis  stepdaugbter,  allegliig  that  she  would 
testify  -that  Jonea  ba<l  Inanlted  her  by  mak- 
ing to  her  Impvoper  -  proposals.  Appellant, 
wblle  testifying,  had  ^plained  ttila,  and  said, 
at  the  time  the  former  term  of  court  was 
beld,  bis  Btepdau^telr  ;faad  sot  told  blm 
about  the  Inanltb^  propMate  toade  to  her, 
but  bad  told  him  since  he  filed  (he  first  ap- 
plication for  a  continuance.  These  appllca- 
tloDs  would  not  contradict  that  statement, 
nor  any  statement  made  by  app^hmt  wblle 
testifying  In  bis  own  behalf/  and  the  court 
erred  In  admlttliur  them  in  erldenoe.  If, 
wben  he  testified  on  this  trial  tbat  bis  st^ 
daughter  had  told  him  of  traprdper  propos- 
als being  made  to  her,  aud  be  was  asked  If 
at  the  former  term  ot  court  be  had  not 
sworn  that  he  could  prove  these  facts  by  Joe 
Allen  alone,  he  had  tented  doing  so,  bo  much 
of  the-  application  as  showed  he  had  so  sworn 
would  have  been  admlsrtble.  But  when  the 
question  was  propounded  to  blm  he  admit- 
ted he  had  so  sworn,  and  stated  tbat  bis 
stepdaughter  had  told  blm  since  tbat  time, 
and  the  apidlcatloa  for  a  continuance,  nor 
any  portion  thereof,  would  not  tend  to  im- 
peach his  testimony  on  this  trlaL  And  the 
same  may  be  said  of  the  application  made 
at  the  term  of  court  at  which  be  was  tried. 
Nothing  therein  contained  would  tend  to  im- 
peach his  testimony  on  the  trial,  and  we  are 
at  a  loss  to  understand  why  the  applications 
were  admitted  In  evi&eace. 

[4]  The  court  failed  to  charge  on  a^sgn- 
vated  assault,  and  In  this  we  think  the  court 
erred.  It  Is  true  the  evidence  offered  in  be- 
half of  the  state  would  make  a  case  of  as- 
sault to  murder,  but  a^Killant  testified  that 
he  was  Informed  that  Jones  had  made  very 
insulting  remarks  about  his  8t^)dangbter,  by 
both  bla  brother  Jeff  and  by  Joe  Allen;  that 
after  bearing  of  these  remarks  be  went  to 
see  Jones  Bbont  the  matto*,  with  a  view  of 
demanding  an  explanation  from  him.  If  ap- 
pellant was  infbnned  that  Jones  had  used 
Insulting  language  about  his  stepdaughter 
and  Imputed  to  her  a  want  of  chastity,  and 
this  produced  in  blm  anger,  rage,  or  resent- 
ment to  the  extent  of  rendering  blm  Incapa- 
ble of  cool  reflection,  and  be,  or  those  acting 
vrlth  him,  had  killed  Jones  within  an  hour 
after  appellant  had  beat  so  Informed,  at  the 
first  .meeting,  the  Issue  of  manslaughter 
would  have  been  raised  as  to  appellant;  it 
being  bis  8t^;»dangbtw  that  the  want  of 
chastity  waa  allied  to  have  been  imputed 
to.  And  If  this  is  true,  then,  as  the  assault 
did  not  produce  death,  the  same  drcumstauc- 
If  true,  would  reduce  the  offense  to  an 
aggmvated  assault  Appellant's  testimony 
raised  this  Issue,  and  the  court,  under  ap- 
propriate tostructlons,  dtould  have  submitted 
it  to  the  Jury. 
.  £f]  Again,  aiweUanfe  comphUna  tbat  the 


court  did  not  submit  the  lasue  ef  aelf-de* 
feoae.  Aa  hereinbefore  stated,  the  evidence 
offtfed  U  b^ialf  of  the  state  made  the  of- 
tvam  asaauU  to  nurdw,  without  excuse  or 
Justlflcatlon — a  case  of  waylaying.  But  ap- 
pellant teatlfled  be  did  not  send  Joe  Allen  to 
the  bouse  aftor  Jtutee ;  tbat  he  did  not  know 
he  was  going  to  tbat  bouse;  and,  wblle 
driving  towards  Orltes'- to  see  Jones  about 
the  Insulting  language  he  had  used  In  regard 
to  bis  st^aughter,  he  met  him  In  the  road 
and  asked  blm  what  be  meant  by  the  lan- 
guage be  bad  used  about  bla  st^jdaughtw, 
wben  Jones  denied  using  the  language,  and 
asked  hUn  who  had  told  blm  (appellant)  that 
he  (Jones)  bad  done  so.  Upon  appellant  re- 
plying that  Joe  Alloi  and  Jeff  Wllsra  had  so 
Informed  blm  that  evening,  Jones  replied 
that  It  was  a  "God  damn  lie,"  ran  his  bands 
In  his  pocket,  and  acted  as  If  he  was  going 
to  spring  at  him,  when  be  (appellant)  8toi>- 
ped  him  (Jones);  and  some  one  fired  the  abot 
that  inflicted  the  wound.  The  prosecuting 
witness  says  that  appellant  did  not  fire  the 
shot  but  tbat  he  held  him  while  bla  brother 
shot  blm.  The  evidence,  we  think,  called  for 
an  appropriate  charge  presenting  this .  Issue 
to  the  jury.  It  may  be  the  court  did  not  be- 
lieve It,  and  we  think  the  circumstances 
would  Indicate  that  It  is  probably  not  true, 
yet  appellant  so  testifies,  and  the  Jury  should 
have  been  told,  if  appellant  had  been  inform- 
ed of  the  Insulting  language,  and,  whether 
true  or  false,  if  he  believed  It  to  be  true, 
and  he  went  to  see  Jones  to  demand  an  ex- 
planation of  his  conduct,  and  when  he  did 
ask  for  an  explanation  Jones,  by  his  ac^  and 
conduct  at  that  time,  led  appellant  to  be- 
lieve that  his  life  was  In  danger,  and  be  had 
,not  entered  into  a  conspiracy  to  take  the  lite 
of  Jones,  he  would  be  guilty  of  no  offense. 

[I]  There  were  well^flued  theories  In  tbe 
case,  that  offered  by  the  state  and  that  pre- 
sented by  defendant  Tbe  evidence  offered 
by  the  state  would  support  the  theory  that 
there  was  a  conspiracy  formed  by  appellant, 
Fred  and  Bob  Wilson,  and  Joe  Allen  to  take 
the  life  of  Dorsey  Joues,  because  he  bad 
whipped  Fred  Wilson  tbat  evening,  and  in 
pursuance  of  that  com^Iracy  tbey  had  gone 
to  the  home  of  Jones ;  three  of  them  stopped 
In  tbe  valley,  while  the  fourth  went  to  tbe 
house  and  got  him,  and  caused  him  to  go  by 
this  valley,  when  he  was  assaulted;  conse- 
quently the  court  did  not  err  In  charging  on 
who  are  principals  in  the  commission  of  an 
offense.  Consequently  the  court  did  not  err 
In  admitting  all  testimony  going  to  prove 
those  Issues  and  submitting  in  bis  charge 
tbat  theory  to  the  Jury.  On  the  other  hand, 
the  defense  of  appellant  was  he  entered  Into 
no  conspiracy ;  that  he  did  not  shoot  Jones, 
and  did  not  know  any  one  else  was  going  to 
do  80  when  It  was  done;  that  when  he  ap- 
proached Jones  and  asked  him  about  the 
language  be  says  he  bad  been  Informed 
Jones  bad  used  In  regard  to  bis  etepdaugb- 
tw  Jonas  ran  bis  band  lir  bis  pocket  and 
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acted  u  If  lie  waa  going  to  epring  towards 
thwa,  when  the  shot  was  fired.  The  detoiB- 
es  offered  were  not  jrobmitted  to  the  jury, 
and  they  shoold  hare  been,  under  apiffoprt- 
ate  instmctiona. 

There  are  many  other  bills  of  exceptions 
in  the  record;  appellant  reserring  IT  bills 
of  excepUoD  to  the  evidence.  He  asked  30 
special  instructions,  and  there  are  a  number 
of  grounds  in  the  motion,  complainlns  of  the 
charge  of  the  court,  making  a  Tolumlnous 
record,  must  larger  than  was  necessary  to 
present  the  real  issues  In  the  case.  How* 
ever,  we  have  carefully  examined  the  entire 
record  and  each  ground  In  the  motion  for 
new  trial,  but  do  not  deem  it  necessary  to 
discuss  any  of  the  others.  The  rulings  on 
the  questions,  already  dtsenssed,  will  fur- 
nish a  criterion  by  which  the  case  should  be 
tried,  as  we  hare  discussed  all  the  material 
points  raised. 

Berersed  and  rraoanded. 


JONES  y.  STATB. 

(Coort  of  Grlndnal  Appeals  of  Texas.  Ibrch  S. 

1913.) 

1.  CBnaifAL  Law  (|  673*)— Stioxhob— In- 

BtauOTIOIfa— IlfPBAOHUBKT. 

On  prosecution  for  Uieft  of  a  diamond 
from  a  safe,  where  the  theory  of  the  state  was 
that  the  defendant  had  learned  the  combina- 
tioD,  and  a  witness  for  defendant,  on  crosa-ex- 
aminetion,  admitted  lending  him  a  pair  of 
trousers,  but  denied  that  he  had  a  piece  of 
paper  in  it  with  the  combination  on  it,  the 
court  erred  in  .not  Instructing  the  jary  that 
evidence  of  statements  by  such  witness  that  he 
had  left  such  slip  of  paper  In  the  trousers 
should  only  bs  considered  tot  the  purpose  of 
impeaeUng  the  witness. 

[Ed.  Note^For  other  cases,  see  Criminal 
lAw^^t  Dig.  H  iOffl,  1872-1876;  Dec.  Dtg. 

2.  Cbiminal  IiAW  (I  678*)— Btidbnob— Ik- 

PEAOHUXNT— iNBTBUOnOHS. 

Where  the  state  produced  a  witness  to 
Identic  defendant,  who  failed  to  deflultely  iden- 
tic him,  and  then  attempted  to  Impeach  him, 
the  court  erred  in  not  inBtructtug  that  evidence 
of  statements  of  such  witness  that  defendant 
was  the  man  should  be  considered  soldy  for 
the  purpose  of  impeaching  the  witness. 

[Bd.  Note^For  other  cases,  see  Criminal 
Law.  Gent  Dig.  g|  1997. 18T2-1OT6;  De&  Dig. 
I  673,«] 

8.  LuuniTT  (1 40*)— IsavM-PBOor-InravDO- 

TIONS. 

Where  the  theory  of  the  state  was  that 
defendant  waa  a  principal  In  the  theft  of  dia- 
monds, and  it  proved  that  he  had  the  diamonds 
in  his  poBsesslon  which  he  claimed  to  have 
bought,  the  state  must  show  that  he  was  a 
principal,  and  he  could  not  be  convicted,  even 
if  he  DOQght  them  knowing  them  to  have  been 
Btolen,  and  the  court  ahonld  bo  instruct 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  H  102-126;  Dec.  Dig.  {  40.*] 

Aiv>eal  frcHn  Dtstrlct  Goart.  Tom  Green 
County ;  J.  W.  Tlmmins,  Jndse, 

Felix  Jones  was  convicted  of  lorcmy,  and 
he  ai^ieala.  Reversed. 


Oonnlnifham  &  Oliw,  of  Ablloie,  and  An* 
derson  A  Dumas,  of  San  Angelo,  for  a^el- 
lant  a  B.  Lue.  Ant  Atty.  Gen.,  for  the 
Stat& 

DAVIDSON,  P.  J.  [1]  Appellant  mm  cod- 
vlcted  for  the  theft  of  diamonds.  These 
diamonds  were  mpposod  to  han  been  la  the 
safe  t>elong{ng  to  LeffiaL  The  ssfd  waa  in 
the  luraae  belonging  to  the  alleged  owner, 
and  was  entwed,  and  ths  aafs  opwed  wlildi 
contained  the  Mmmnn^  So  far  as  the  ap- 
pearance of  the  building  and  safe  were  oon- 
cemed,  there  had  been  no  breaking.  The 
theory  upon  whldi  the  state  prosecuted  the 
case  was  that  some  one,  who  had  a  key  to 
the  bouse,  ottered  It  by  unlocking,  and,  after 
g<^ng  ont;  r^ocklng,  the  doar<  It  Is  also  the 
oontoitlon  ot  the  state  that  irtioeTer  antered 
(he  safe  had  the  combination  to  the  safe.  and. 
aftw  altering  it,  reloAed  tt.  Tlda  ia  a  case 
of  drcomatantlal  evidoiceL  It  waa  necessary 
in  the  caae^  aa  thought  bj  ttn  stat^  and  per- 
haps  correctly,  to  show  that  whoever  entered 
the  house  and  the  safe  did  it  aa  above  Indi- 
cated. Of  course,  it  then  became  neoesauy, 
in  ordw  to  omTict  appeUanl;  that  he  most 
alter  both  the  house  and  the  safe,  or  was 
a  principal  to  the  transaction,  otherwise  he 
could  not  be  gollty  of  the  Uieft  of  the  dia- 
monds. The  main  reliance  of  the  state  was 
tbB  real  oi  sumNtaed  poascgrton  a^jfeS^nt 
of  the  diamonds.  Aiv^nt  had  a  couple 
of  dlaoKHidB  that  wwe  sootfit  to  be  lOentl- 
Oed  as  those  that  came  out  .of  the  safe. 
There  was  another  diamond  a  little  pecoUar 
In  that  it  was  yellow  and  bad  a  flaw  or 
crack  In  it  It  was  aongbt  to  ctmneet  de> 
fendant  with  the  posseaaion  and  sale  of  this 
dlammd. 

Then  is  no  evidence,  or.  If  any  at  all.  ao 
very  sUi^t  it  antonnta  to  nottdnft  ttiat  ap- 
pellant had  a  key  to  the  honae  or  comUna- 
tliu  to  the  lo^  of  the  aafb  Appelant  placed 
the  witness  Newman  on  the  stand  as  a  wit- 
ness. Upon  cross-examination  of  this  witness, 
the  state  laid  the  predicate  tor  impeach ment 
by  asking  him,  In  sobstanc^  if  be  did  not  up- 
on a  cotain  occadon  lend  imWUant  a  pair  ttf 
panta  in  wUdi  waa  a  piece  of  p^m*  otnitaln- 
Ing  the  number  of  the  combination  to  the  safe 
from  whlcb  the  diamonds  wwe  takoL  He 
admitted  lending  antdlant  the  pants  because 
those  of  appellant  bad  been  torn,  the  panta 
to  be  used  by  aniellant  until  his  could  be  re- 
paired; but  he  denied  that  there  waa  any 
paper  in  the  pants  on  whidi  waa  written  a 
combination  to  the  safe.  The  state  then,  to 
contradict  the  witness  Newman,  introduced 
some  wltneeses,  who  testUled  that  appelant 
had  made  the  statement  to  them  that  the  pa- 
per with  the  c(Hnblnatlon  on  it  was  in  the 
pants  at  the  time  he  (Newman)  loaned  the 
pants  to  appellant  Belikg  parely  Impeaching 
and  not  admissible  as  original  testimony,  or 
as  testimony  upon  whldi  the  conviction  could 
be  predicated,  it  should  have  been  Umlted 
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In  the  charse,  and  tills  by  all  the  aathorttlea. 
The  court  did  not  so  limit  the  evldaice,  and 
appelant  reserred  bis  exception  both  by  a 
bill  and  In  motion  for  new  trlaL  This  was 
a  most  damaging  &ct,  and  could  be  used 
by  the  jury,  and  doubtless  was  so  used  aa 
evidence  of  the  fict  that  the  paper  was  In* 
the  pants  of  Newman  when  worn  by  appel- 
lant If  the  paper  was  in  the  pants  worn  by 
appelant,  and  SKMlIant  obtained  the  paper 
with  the  combination  to  the  safe  on  it,  it 
would  have  been  a  very  strong  drcumstance 
in  the  case  indicating  that'  ai^Uant  may 
have  entered  the  safe.  The  witness  Newman, 
it  seems,  also  had  a  key  to  the  house;  t^at 
he  was  one  of  the  employte.  Tbe  exception 
of  appellaut  to  the  failore  of  the  court  to 
charge  this  was  well  taken;  and  the  court 
committed  error  of  a  reversible  nature  in  not 
Instructing  the  Jury  In  regard  to  this  phase 
of  the  case.  See  Branch's  Criminal  Law.  | 
873.  Mr.  Branch  states  the  rule  tersely  in 
the  following  language:  "Proof  of  contra- 
dictory statements  offered  by  the  state  to  Im- 
peach a  witness,  where  the  same  could  be 
used  by  the  Jury  to  establish  any  fact  In  the 
case  other  than  as  affecting  the  credibility 
of  the  wdtness.  should  be  limited  in  the 
charge" — citing  a  great  number  of  author- 
ities. One  of  the  latest  cases  decided  by  this 
court  upon  tills  proposition  is  Henderson  t. 
State,  68  Tex.  Cr.  R.  581,  126  S.  W.  1133. 
See  Branch  t.  State,  16  Tex.  App.  102 ;  Rog- 
ers T.  State,  26  Tex.  App.  431,  9  8.  W.  762 ; 
Drake  v.  State,  25  Tex.  App.  293,  7  S.  W. 
868;  Washington  v.  Stat^  17  Tex.  App.  204; 
Foster  v.  State,  28  Tex.  App.  00,  11  S.  W. 
832;  Keith  r.  State,  50  Tex.  Cr.  B.  66.  94 
S.  W.  1044;  Vanhonser  t.  State,  52  Tex. 
Or,  R.  072, 108  S.  W.  386;  Benjamin  t.  State, 
67  Tex.  Ot,  R.  291,  122  S.  W.  042;  Rowan 
T.  State.  57  Tex.  Cr.  R.  626,  124  S.  W.  668. 
136  Am.  St  Rep.  1005;  Paris  r.  State,  85 
Tex.  Cr.  R.  82,  31  S.  W.  855;  Dusek  t.  State. 
48  Tex.  Cr.  R.  619,  89  8.  W.  271;  Martin  t. 
SUte,  86  Tex.  Cr.  R.  125,  35  S.  W.  976. 
These  are  a  sufficient  number  of  cases  to  dte 
without  going  further  into  the  list  There 
are  a  great  number  of  additional  cases  not 
here  cited.  Mr.  Branch  has  collated  many 
of  these  in  bis  exceUmt  work  on  QUminal 
Law. 

[2]  The  witness  Goodman  was  used  by  the 
state.  On  his  fiillure  to  identify  appellant  on 
the  trial  with  any  degree  of  deflnlt^ess,  the 
state  laid  a  predicate  to  impeach  blm,  although 
be  was  the  state's  witness.  McNamara  was 
placed  on  the  stand  to  testify,  and  did,  to  mat- 
ters d«iled  by  the  witness  Goodman  In  the 
predicate  laid,  or  sought  to  be  laid,  to  certain 
things  which  were  contradictory  of  6ood- 
Diaii'a  answers  to  the  original  qilestions  put 
by  the  state.  Among  other  things,  the  wit- 
ness McNamara  testified:  "I  was  preset 
when  Mr.  Goodman  went  to  Felix  Jones  to 
identify  him.  I  went  after  Mr.  Goodman. 
Yes.  Goodman  said  something  to  Jones. 
Goodman  and  I  walked  to  the  Justice  court 


room  and  asked  him  to  Identify  the  man  with 
whom  he  made  the  trade  a  few  days  before. 
The  Justice  of  the  peace,  Mr.  Jones  and  his 
lawyer,  and  anothw  man  were  there.  Good- 
man looked  them  over  and  said  Jones  was 
the  man,  and  he  asked  him  what  he  bad 
done  with  his  watch  and  money.  No,  sir; 
he  did  not  i>olnt  out  and  Identify  Jones' 
lawyer  as  the  man."  He  further  testified: 
"I  asked  Goodman  It  the  man  was  In  there, 
and  he  said,  'Yes,*  and  looked  at  Jones  and 
said.  'What  did  you  do  with  my  money  and 
watdi?*  He  addressed  tills  to  Jones.  I  was 
standing  In  the  door  of  the  office,  and  Good- 
man was  on  the  inside.  Yes,  sir;  X  had 
arrested  Jones.  That  was  in  July,  1910." 
Farther  explanatory  of  this  it  will  be  neces- 
sary to  state  that  Goodman  had  bought  a 
diamond  supposed  to  be  tlie  yellow  diamond 
with  a  flaw  in  It  that  was  daimed  by  Leffel 
as  one  of  the  stolen  Jewels.  The  man  who  sold 
the  diamond  to  Goodman  signed  a  bill  of  sale 
to  It  under  the  name  of  Dick  Brooks.  Good- 
man gave  In  exchange  for  the  diamond  a 
watch  and  some  money.  Without  going  fur- 
ther  into  details,  we  think  this  is  oiough  of 
the  evidence  to  show  suffidenUy  the  condition 
snrroundlng  the  Impeachment  of  Goodman  by 
McNamara.  This  was  very  inq;K)rtant  teeU-  • 
mony  if  it  could  have  been  Introduced  as 
orighial  evidence.  Goodman  had  failed  to 
identify  appellant,  except  in  a  very  indefinite 
way.  McNamara's  testimony  was  to  the 
effect  that  Goodman  had  identified  him  In 
Waco,  when  he  was  arrested,  and  he  was 
then  before  the  examining  court  or  magis- 
trate. If  Goodman  had  recognized  Jones, 
upon  the  witness  stand  In  this  case,  as  being 
the  man  who  sold  him  the  diamond,  it  would 
place  the  case  in  a  very  different  light  before 
the  Jury  f^om  what  his  testimony  actually 
given  placed  ai^lant  He  failed  to  do  it 
and  left  the  matter,  to  say  the  least  of  it,  in 
a  doubtful  condition,  if  not  more  than  In  a 
doubtful  condition.  McNamara's  statement 
as  to  what  Goodman  did,  and  his  Identifica- 
tion of  It.  put  a  very  different  light  upon 
tlds  phase  of  the  case  before  the  Jury.  If 
this  could  have  beea  used  as  orl^al  evidence 
In  identifying  the  defoidant,  tlie  state's  case 
would  have  been  wonderfully  strengthened. 
Not  bdng  admissible  as  original  testimony, 
it  could  only  be  used  to  impeach  Goodman, 
and,  under  the  facts  of  this  case,  only  upon 
the  theory  that  the  state  was  surprised  at 
Goodman's  testimony.  Exception  was  re- 
served to  the  court's  failure  to  limit  this 
evidence.  This  was  error.  Again  referring 
to  Mr.  Branch's  work  on  Criminal  Law,  g 
873,  he  thus  terstiy  states  the  rule:  "If  the 
state  impeaches  her  own  witness  by  proof  of 
contradictory  statraients.  and  the  same  could 
be  used  by  the  Jury  to  establish  any  fiict  }n 
the  case  other  than  the  credibility  of  the 
witness,  such  proof  should  be  limited  In  the 
charge."  He  cites  quite  a  number  of  cases 
In  support  of  this  proposition,  coming  down  to 
and  Including  Finley  v.  State,  47  S.  W.  1016, 
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and  Saia)T.  SCat^  77-S.W.  4B7.  ToUieiUM: 
effect  Blight  be  dted  a  great  nmiiber  of  case^ 
among  Vbam  Dnaek  r.  Stat^  48  Tex.  Or.  B. 
621.  SO  8.  W.  271;  Drake  State,  2S  Tex. 
App.  283,  7  S.  W.  868;  FMter  t.  State,  28 
Tex.  Al>P.  00^  U  S.  W.  8S2;  Bxon  States 
33  Tex.  C3r.  B.  468,  26  &  W.  1066 ;  Parto  T. 
State;  85  Tex.  Gr.  B.  84^  SI  8.  W.  8CS;  WU- 
Bon  T.  State,  87  Tex.  Or.  B.  885,  3S  &  W. 
380.  38  S.  W.  024.  88  B.  W,  878;  Winfrey 
T.  State.  41  Tex.  Or.  B.  542.  66  8.  W.  81A; 
Woolcy  T.  States  64  S.  W.  10S6 ;  Keltb  t. 
State,  60  Tex.  Or.  R.  66. 84  S.  W.  1044;  Vanp 
houser  t.  State.  BIZ  T&l.  Or.  B.  6?:^  108  S.  W. 
386.  It  la  tueleas,  however;  to  junltiply  the 
cases.  It  la  the  unbroken  role  In  Texaa^ 
The  charge  waa  In  thla  respect  fatally  «<- 
roneouB.  It  la  necessary  to  r«ren»  tbla  jadg- 
ment  on  both  of  the  proposltlona  above  stated. 

[S]  There  to  another  inestion  wa  might 
mention  In  a  general  way.  The  testlmoity  In 
the  case  la  drcumstantlal  and  ot  not  very 
strong  probative  force.  The  court  a^bialtted 
the  case  upon  the  theory  that  there  were 
three  stolen  diamonds,  and  Instructed  the 
Jory  ttiat  If  awellanc  fiandvleatly  took,  the 
diamonds,  ok  eltiier  of  them,  described  in  the 
indtctment,  and  that  the  diamond  or  diamonds 
was  the  property  of  LdCel,  etc.,  tbxy  would  eoor 
Vict  In  this  connection  the  cnnrt  also 
charged  the  jury  as  CoUowa:  "Ton  axe  far- 
ther Instructed  that.  If  the  deSratdant  pur- 
chased the  two  diamonds  delivered  to  Scott 
(If  they  were  d^vered  to  him)  frmn  one 
Dooley,  then  you  wUl  not  consider  said  two 
diamonds  In  paaslng  upon  the  gnllt  of  defend- 
ant" The  third  dlamowl  reUed  opon  by 
the  atate  was  the  yeUow  diamond  with  a 
flaw  In  It,  dlscnased  In  Oie  second  paxagraidL 
of  this  opinloa  Antellant  aaksd  a  qtedal 
Instruction  to  the  efllect  that  if  the  jury 
should  find  that  defendant  btnigbt  the  dia- 
monds dalmed.  to  have  been  sold  by  Scott 
to  the  witness  Fred,  whlcib  waa  an  unmount- 
ed diamond,  Uien  they  should  acquit  The 
court's  otmige  la  npt  sufficient;  nor  do  we 
believe  that  the  vedal  diaige  asked  1^  ap- 
pellant presmts  appropolatdy  the  questtoa. 
Bxc^rttffliB  wwe  reserved,  howcfver,  to  all 
these  mattpra.  not  only  as  to  these  diarges, 
but  that  the  court  was  wnmg  in  suhmlttlng 
the  matter.  We  would  suggest  upon  another 
trial  that  if  appellant  bought  two  of  the 
diamonds,  the  court  should  tnstrpct  the  Jury 
that  BO  tax  as  they  are  eonoemed,  the  ap- 
pellant should  be  aoaultted,  <«,  If  .tb^  had 
a  reasonable  doubt  ot  the  pnndiase  of  those 
diamonds,  he  shoqld  be  aoqnlttad.  In  other 
words,  aiqpdlant  could  not  be  ctmrlcted  uBr 
lesa  he  waa  a  prlnc^l  In  the  transaction  of 
the  theft ;  and.  If  be  purchased  elthor  or  all 
of  the  diamonds  after  their  theft  he  could 
not  be  guilty  as  a  piincipBl,  althoo^  be  may 
have  actually  known  they  were  stolen.  Undtf 
the  evidence  In  the  case,  the  law  should  be 
so  given  that  appellant  should  not  be  con- 
victed of  the  theft  of  any  of  the  diamonds 


iBiless  ke  WM  ibown  to  haTe  been  ftfUty 
of  the  theft  of  «hat .  diamond. Hot  only 
Aould  tbfi  theory  ot  xmrcbase  be  glTen  la 
charge  to  the  Jury  upon  another  trial,  but 
reasonable  doubt  should  be  gkfoo.  In  tbe  same 
connection.  Tbe  caae  la  one^  to  say  the  least 
of  It  baaed  upcm  vaey  weak  evldaiea, 

Tbo  Judgmoit  Is  tevened,  and  tba  cause 
Is  remanded.  -  - 


POWERS  T.  STATE. 
(Oonrt  of  Crimibal  Appeals  of  Texas.  MartA 

6,  1913.) 

1.  GaiuiNAL  Law  (|  814*)— InsraiTonozift— 
Afplicabiutt  to  Evidence. 

In  a  prosecution  for  the  laroeny  of  one 
head  of  cattle  under  an  indictment  diarging 
theft  from  a  certain  person,  where  the  bide  of 
the  animal  found  in  the  possession  of  a  buyer 
from  defendant  bad  a  certain  brand,  and  there 
was  testimonr  that  sudi  anitaal  was  sold  by 
defendant  to  the  possessor,  and  the  owner  pos- 
tttvel?  identified  the  bide  as  that  of  one  of  the 
animals  be  lost,  there  was  no  error  in  refus- 
ing defendant's  requested  cbarce  that  if  the 
Jorr  iMlieTed  the  animal  deacribed  in  tbe  in- 
dictment was  one  of  those  described  in  hia  ImU 
of  aale,  defendant  should  be  acquitted. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |J  1821,  1S»3,  1839,  18ti0, 
1866^  1888,  1880,  lft24,  lffr»-196S,  1867;  Dec 
DigTl  814.*] 

2.  Cbihinai.  Law  (|  923*)— New  Tkxax— 
Disqualified  Jdbob— Waives. 

Where  facts,  tending  to  diow  that  one  ot 
the  Jurors  had  formed  and  expressed  an  opm~ 
ion  prior  to  the  time  he  was  accepted  on  the 
jar;,  were  known  to  defendant's  coonael  be- 
fore his  acceptance,  it  waa  too  late  to  object 
to  such  Joror  on  motion  for  a  new  triaL 

[Ed.  Mote. — For  other  cases,  see  Criminal 
taw,  Ceat  Dig.  IS  2225-2237;  Dec  Dig.  | 
828.*] 

3.  CaiinnAt.  Lulw  (|  867*)— Dbubbeatioss 
or  JuRT— Rerhehobto  Defbhtsabt's  FAILt 

VBE  TO  TbSTIFT. 

Where  the  fact  that  defendant  bad  not 
testified  was  referred  to  by  Ihe  jnry  after  re- 
tirement and  before  verdict  bat  the  fbremaa 
at  once  said  that  it  conid  not  be  considered, 
such  incidental  reference  to  defendant's  failnre 
to  testify  was  not  ground  for  reversaL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2054,  2056;  Dec  Dig.  { 
867.*! 

Appeal  from  District  Court  Zavala  Coun- 
ty;  R.  H.  Bumey,  Judge. 

B.  0.  Powers  was  convicted  of  theft  and 
he  appeals.  AflBrmed. 

See,  also,  152  S.  W.  909. 

0.  B.  Lan^  Asst  Atty.  Gen.,  for  the  Stata 

HABPBR,  J.  Appellant  was  prosecuted 
for  the  theft  of  one  head  of  cattle,  and  bia 
punishment  assessed  at  two  years'  conOne- 
ment  in  the  penitentiary ;  the  punlsbuient  in 
this  case  being  made  cumulative  of  another 
conviction  for  theft  had  at  a  previous  term 
of  the  court 

[1]  The  testimony  in  this  case  shows  that 
the  animal  alleged  to  Imve  been  stolen  was 
branded  y;  that  state  introduced  a  bill  of 
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sale  from  appelant  to  W.  B.  Moore  to  tbree 
bead  of  cattle,  the  bill  ot  sale  showing  the 
brand  to  be  y.  Ur.  Uoore  was  dead,  bat  bis 
son  testified  that  appeUant  gave  this  Mil  to 
bis  father;  that  he  helped  Ull  one  of  the 
animals  purchased  by  bis  father  fn»n  appel- 
lant; and  that  the  bide  exhibited  in  ert- 
dence  was  the  hide  of  the  animal  purchased 
by  bis  father  from  appellant,  and  wblch  he 
<tbe  wltDces)  assisted  in  klUing.  This  hide 
was  Idendfled  by  the  owner  as  tbe  hide  of 
one  of  the  animals  stolen  from  htm.  Under 
tbe  drcomstan^,  the  court  did  not  err  in 
refoslng  the  special  charge  requested  by  ap- 
pellant that  if  the  jury  believed  that  the 
animal  described  in  this  indictment  was  one 
of  the  animals  described  in  the  bill  of  sale, 
to  acquit  the  defendant  The  indictment 
charged  tbtitt  of  an  animal  from  Jno.  S. 
ThompBOO ;  the  bide  of  the  animal  found  in 
Mr.  Modtft  possession  was  branded^,  and 
bis  son  testifled  Ibis  animal  was  sold  by  ap- 
pellant to  bis  fbtber;  Mr.  Thompson  Pioal- 
tlTdy  Identlfles  this  bide  as  the  bide  of  one 
of  the  animals  be  lost 

[2]  Appellant  moved  for  a  new  trial  on  tbe 
ground  that  one  of  the  Jutotb,  T.  M.  Wbit^ 
bad  formed  and  e^essed  an  opinion  prior 
to  the  time  be  was  acc^tted  on  the  Jury. 
That  be  bad  said  in  the  presence  of  two 
gentlemen  'ibat  he  bad  heard  all  Ibe  evi- 
dence In  the  case,  and  tliat,  under  tbe  evi* 
dence,  the  Jury  waa  bound  to  send  bim  otf." 
The  state  controverts  this  groand,  and  flies 
an  affidavit  of  Mr.  White  that  he  had  never 
beard  the  testimony  in  this  case  against  ap- 
pellant but  be  did  bear  the  evidence  in  the 
other  case  against  appellant  wherein  be  was 
charged  with  stealing  another  ^nH  different 
animal ;  and,  if  he  made  the.  remark  alleged, 
he  referred  to  the  testimony  in  the  other 
case  against  appellant  la  addition  to  this, 
it  Is  shown  that,  while  the  Jury  was  being 
impaneled  In  the  other  case  at  the  former 
trial.  White  was  present  and  said,  "I  wish  I 
could  help  cot  that  Jury ;  I  know  I  could  cut 
one  that  would  acquit  bim ;  and,  if  I  could 
Just  get  on  it  as  a  leader,  you  wQUld  have  no 
trouble  at  all and  then  told  the  attorney 
who  he  thought  would  acquit  the  appellant 
in  that  case.  These  facts  were  communicated 
to  appellant's  counsel  prior  to  the  tUne  -White 
was  selected  on  the  Jury  In  this  case,  and, 
with  the  knowledge  of  these  fa^  he  wag 
accepted.  Under  -  such  circumstances,  it  Is 
too  late  to  complain  that  this  man  was  on 
the  Jory  In  the  motion  for  new  trial. 

[3]  Tbe  only  other  ground  in  the  motion 
shows  that  after  the  Jury  retired,  tbe  fact 
that  appellant  had  not  testifled  was  referred 
to,  and  this  prior  to  tbe  time  the  Jury  had 
arrived  at  a  verdict  But  It  is  al^o  ^own 
that  when  the  matter  was  referred  ta,  tbe 
foreman  of  the  Jpry  at  once  Informed  the 
Jury  that  this  coutd  oot  be  discussed  nor  con- 
sidered by  them,  and  there,  was  no  further 


reference  to  the  matter.  It  has  always  been 
the  rule  in  this  court  thst  a  mere  incidental 
reference  to  the  failure  of  defendant  to  tes- 
tify will  not  be  cause  for  reversal  of  a  case. 
In  this,  case  tbe  evidence  showing,  beyond 
question,  the  gnllt  of  appellant  and  the  Jury 
assessing  the  .lowest  penalty,  these  grounds 
present  no  question  for  which  we  would  feel 
call&d  upon  to  reverse  the  cas& 
Tl^  Judgment  is  affirmed. 


.    '•  rOIiLSB  V.  STATTB. 

(Court  of  Crimtnal  Appeals  of  Texas.  VaxA 
6,  1913.    Rehearing  Denied 
March  26,  1913.) 

1.  GaunRAL  lAw  <§  B»6*)-^-CoirruiiiAHC»— 
MAtEBiAUTi  9w  Bxnono  EVIDinOB. 

In  a  proseeation  for  assault  with  intent 

to  rape,  where  tbere  was  no  evidence  of  state- 
ments oy  the  prosecutrix  to  ^sent  witnesses 
tMidisg  to  show  oonsent  and  that  defwdant 
was  presold  by  l«vitatioii,  and  where  her  evi- 
dence showed  an  assault  by-  threats  and  vio- 
lence, defeodant's  motion  for  a  continuance  on 
the  groend  of  the  absence  of  inch  witnesses, 
whose  testimony  wooid  tend  to  .show  consent 
and  an  invitation  by  the  proaecntriz,  was  prop- 
erly refused,  slace  the  expected  testimony  was 
not  material 

[Eld.  Note.— For  other  cases,  see  Criminal 
Ldw,  Cent.  Dig.  U  132»-432r;  Dec;  Dig.  f 
N>5.*] 

2.  Rape  (f  Be^TaiAL^IirsrBTTonoHB— Ao- 
oBATAT>D  Assault. 

Where  defendant,  convicted  in  a  prosecu- 
tion for  assault  with  intent  to  rape,  was  a 
minor,  and  the  court  charged  on  simple  as- 
saolt  there  waa  no  error  In  not  charging  on 
aggravated  assault 

[Eld.  Note.— For  other  cases,  see  Bapa,  Cent 
Dig.  M  88-100;  Dec  Dig.  {  00.*} 

3.  Cbikinai.  I<a.w  (I  760*)— TauD-BsiUKKS 
OP  PaoHcoGTiiiQ  OvncBBs. 

Where  some  expressions  used  by  a  prose* 
cutlng  attorney  abonld  not  have  been  used,  but 
the  court  ch^ed  tbe  jury  to  disregard  them 
and  withdrew  thera-  entireor  from  Its  consider' 
ation,  th«y  were  not  sufficient  to  require  a  re- 
versal of  a  judgment  of  conation. 

[Ed.  Note.-^or  Other  cases,  see  Criminal 
I^w.  Gent  Dig.  1 1893;  Dec.  Dig.  |  m*] 

4.  RAFK  (I  48*)— EVIOEHCK-GOHFX^HT, 

In  a  prosecution  for  assault  with  latent 
to  rape,  testimony  of  proseentrix  that  after  the 
assaiUt  she  ran  and  told  a  certain  person  all 
about  it  and  aekcd  her  what  she  should  do, -and 
that  they  phoned  tbe  sheriff  and  officer  for  oelp, 
an  in  a  few  minutes  after  the  alleged  assault 
was  admissible  as  a  part  of  prosecutrix's  esm- 
plaint  .  : 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  SI  67-68;  Dec  Dig.  §  ,48.«] 

0.  CaiHiiTAL  Law  <|  866*)— BviOBK0B-4tBS 

CrESTiC— ACia  AMD  SlATBKBNTB  AOCOVPAVT-> 

INQ  TBARSACTIQN. 

In  a  prosecution  for  assault  to  rape  evi< 
desce  that  prosecutrix,  within  a  few  minutes 
after- the  alleged  -  asi^iilt  related  it  to  witness 
and  at  the  same  time  accused  defendant  was 
admissible  as  a  part  of  the  res  gestc 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  IMg.  H  806,  811.  814.  819.  820, 
1441-1450;  Dec.  Dig.  I  366;*  Assault  and 
BaJttery,  Cent.  Dig.  |  129-1 


Vbr  oUiar  easis  see  sante  tivle  and  seotlen  NUHBBR  ta  Deo.  XUg.  *  Am.  Dig.  K«ar-Ne.  Bertas  ft  Ra»;i  lodexw 
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0.  Baps  (|  48*)— Btidbhos— Comflaiht. 

Sach  evidence  was  also  adndHttile  u  a 
part  of  an  outcry  or  complaint 

[Ed.  Note.— For  other  caeea,  see  Bape,  Cent 
Dig.  H  67-e»;  Dec.  Digf  S  48.*] 

Appeal  from  Diatrict  Court,  Parker  Coun- 
ty; J.  W.  Patterson,  Judge. 

Tom  Fuller  was  convicted  of  assanlt  with 
Intent  to  rape,  and  he  appeals.  Affirmed. 

Hood  &  Sbftdlet  of  Weatherford,  toic  ap- 
pellant a  SL  Lan^  AsBt  Attr.  <3aL,  tor 
the  Statew 

DAVIDSOl^  P.  3,  Under  a  eonTictton  of 
asMiilt  to  rape^  aipdlant  was  gLvm  two 
years  in  the  pmltgitlary. 

[1]  Appellant  ctnuidalns  tb9  court  erred  In 
oTerruUng  his  application  for  a  continoance 
on  account  of  the  absnice  of  two  wltneoses, 
by  one  at  wbom  be  npected  to  prove  that 
during  Uie  nunmor  of  1912  tiie  witness  was 
employed  by  the  county  working  on  the  coun- 
ty road  In  tlie  vicinity  of  wtawe  tlie  allied 
aasanlt  occurred,  and  ttat  tbe  camp  at 
wlildi  tbe  witDeaa  was  located  was  about  a 
qnarttt  of  a  mile  from  tbe  b«ne  of  tbe 
prosecutrix;  that  dnrlng  tbls  time  be  bad 
oftm  *'lcept  company"  wifli  hw;  that  be  was 
intimate  wltb  said  prosecutrix;  and  that  <» 
one  occasion  Bbe  told  tbe  witness  Oat  de- 
fmdant  bad  been  trying  to  get  ber  to  ban 
Intercourse  witb  1dm,  and  she  bad  promised 
to  do  so,  but  was  not  going  to  for  tbe  rea- 
scm  sbe  was  afraid  be  would  tell  it  By  tbe 
other  witness  be  fleeted  to  prove  that  in 
tbe  latter  part  of  August,  1912,  tbe  day 
prerloiu  to  tbe  alleged  assault,  ttiis  wit- 
ness saw  prosecuting  witness  on  tbe  morn- 
ing of  ttie  alleged  occurrence,  and  on  that 
day,  prior  to  the  alleged  occurrence  die  told 
tbe  abent  witness  to  tell  the  defendant  that 
ber  folks  were  gone  fishing,  and  to  come 
over  and  tbey  would  have  a  tlme^  and  wit- 
ness Informed  appellant  on  tbe  evening  of 
and  before  tbe  all^;ed  occurrence,  and  that 
on  tbe  trial  witness  would  swear  that  de- 
foidant  went  there  on  that  invitation.  As 
a  preliminary  statement,  and  supposedly  to 
make  tbls  testimony  rrievant  tbe  bill  re- 
dtei.  In  regard  to  botti  of  oiia  absoit  wit 
nesses,  that  the  defendant  is  charged  with 
assault  with  intent  to  commit  rape  on  Janle 
Mays  by  force,  threats,  and  fraud,  alleged  to 
have  occurred  on  tbe  30th  of  August  1912, 
at  bei  home  near  the  town  of  Gamer,  Par- 
ker county.  On  the  trial  of  the  case  the  de- 
fendant will  plead  not  guilty  and  will  testi- 
fy that  whatever  occurred  on  that  occasion 
of  the  allied  offense  was  done  with  the  con- 
sent of  the  prosecuting  witness,  Janle  Mays ; 
Uukt  he  was  at  her  house  on  said  occasion 
at  her  invitation ;  that  he  bad  no  Intention 
of  having  Intercourse  with  her  except  with 
her  consent ;  and  that  defendant  is  Informed 
and  states  that  the  prosecuting  witness  will 
swear  upon  tbe  trial  ot  this  case  that  de- 
fendant on  said  occadon,  as  allseed  in  tbe 


Indictmoit  ut  ber  borne,  ananlted  bsr  Ity 
force  and  threats  and  toi^  bold  of  h»  and 
attempted  to  force  her  to  have  Interoonrae 
wltb  blm  against  ber  «4U  and  consult;  and 
said  prosecuting  witness  will  swear  that  de- 
fendant.bad  never  qpoken  to  her  about  hav- 
ing intercourse  with  him  before  this  occa- 
sion ;  and  tbe  defudant  will  testify  on  tbe 
trial  hereof  that  be  bad  talked  wttb  tbe 
prosecuting  witness  on  two  or  more  occa- 
sions before  the  date  of  the  alleged  offense 
about  having  Intooourse  wltb  btf.  and  ttiat 
on  two  diffemt  oocadona  sbe  bad  promlfled 
to  let  blm  do  it  but  was  ataUd  her  brotbera 
would  catch  them.  The  appellant  did  not 
testify  in  his  own  l>ehalf,  and  none  of  the 
f&cte  of  which  be  apeabs  woe  Intzodnced  in 
evidence  to  show  any  connectioa  between 
bis  acte  and  any  information  he  may  have 
bad  flrom  eltber  of  tbe  abemt  witnesses  In- 
ducing blm  to  go  to'ttte  resldoioe  of  tbe 
prosecuting  witness.  We  are  of  oplnian  that 
tiie  testimony  of  tbe  absent  witnesses,  view- 
ed in  tbe  llsbt  of  tbe  reenrd,  would  not  be 
of  any  material  value  In  tbe  case  bad  tbey 
been  present  and  testifled.  There  Is  nothing 
In  tbe  record  that  Indicates  that  any  sncb 
thing  occurred  betweoi  the  abaoit  witnesses 
and  tbe  prosecutrix.  When  appelant  went 
to  tbe  borne  of  prosecutrix,  be  Informed  taa 
be  came  there  for  the  purpose  of  giving  ber 
brothor  a  whipping  for  some  grievance 
against  said  brother.  TbSn  was  not  in  any 
way  controvoted.  Prosecutrix's  testimony 
makes  out  a  case  against  defendant  of  an 
attack  upon  ber  of  strongly  devtioiied  phyd- 
cal  forcfc  Over  ber  protest  be  locked  ha 
In  a  room  where  die  for  a  vrtille  could  not 
escape.  He  carried  this  attack  sufficiently 
far  to  tear  much  of  ber  clothing  from  her 
body,  threw  her  on  the  bed,  and  demanded 
that  die  have  Interconrse  witti  him;  that 
die  refused,  and  fOn^t  ber  way  out  of  his 
clutches  and  away  from  ttie  room,  fleeing  to 
tbe  home  of  a  nearby  rdative^  wtaere  she 
ioimedlately  gave  information.  If  it  be  con- 
ceded that  the  girl  probably  made  tbe  stete- 
ments  to  tbe  two  absent  witnesses,  yet  when 
be  approacbed  her  at  ber  home  die  declined 
to  have  anything  to  do  with  Um,  and  be 
made  a  most  vigorous  assault  be  undmtood 
from  what  occurred  betwem  them  at  the 
time  ttutt  bis  overtures  were  entirely  re- 
pulsive to  her,  and  he  made  tbe  assanlt  and 
undertook  to  force  her  by  a  vlolmt  assanlt 
and  by  threats  to  submit  to  his  wishes.  If 
appellant  was  notified,  as  be  claims,  by  these 
witnesses,  that  he  would  be  welcome  to  her 
embraces  when  he  reached  her  home;  and 
found  that  sudi  was  not  the  case,  then  all 
excuse  afforded  him  by  the  statementH  of 
these  absent  witnesses  woold  not  justify  or 
extenuate  his  subsequ^tt  course,  and  we 
mi|bt  say  farther,  in  the  lie^t  of  tbls  rec- 
ord, we  are  Impressed  with  tbe  idea  that  this 
absoit  testimony  Is  not  probably  true.  We 
do  not  beUeve,  in  view  of  this  record,  tbat 
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the  eovrt  wai  In  error  In  refiuing  the  con- 
tiDuance. 

[1]  It  Is  oontmded  tliat  the  court  erred 
In  not  charging  aggravated  assault  Under 
the  testimony,  we  are  of  o^nlon  there  la  no 
merit  in  this  contention.  Appellant  was  un- 
der 21  years  of  age,  the  evidence  being  that 
he  was  about  18  or  19.  It  was  not,  there- 
fore, the  assault  of  an  adult  male  npon  a 
female  but  was  the  assault  of  a  minor  up- 
on a  feniale.  The  court  did  give  In  charge 
the  law  of  dmple  assault  The  Jury  convict- 
ed of  assault  to  rape.  The  details  of  the 
assault  are  not  set  out,  as  it  is  deemed  un- 
necessary. If  the  woman  testified  the  truth, 
it  was  a  fully  satisfactory  case  where  force 
and  threats  constitute  the  case. 

[S]  There  were  some  expressions  used  by 
one  of  the  prosecuting  attorneys  that  ougbt 
not  to  have  been  used,  but  the  court  diarged 
the  Jury  to  disregard  these  remarks  and 
withdrew  them  from  the  consideration  of 
the  Jury.  They  are  not  of  suffldwt  import- 
ance, In  view  of  the  (barges,  to  require  a 
reversal  of  the  Judgment 

[4]  There  is  anotfav  bill  of  exceptions 
which  recites  that  the  prosecuting  witness 
testified  that  defendant  made  an  assault  up- 
on her  and  gave  the  particulars  of  same  as 
set  forth  in  the  statement  of  facts,  and  she 
got  out  of  the  house  and  ran  and  went  to 
Miss  Dalsesr's  and  told  Miss  Dalsey  all  about 
it  and  asked  her  what  she  (prosecuting  wit- 
ness) should  do.  Hie  witness  was  thai  ask- 
ed by  state's  counsel  where  sbe  and  Miss 
Dalsey  went,  and  she  answered  they  phoned 
tbe  sheriff  f^st  lUs  latter  matter  was  oN 
Jected  to  as  not  binding  on  the  defendant 
and  as  being  Immaterial.  The  same  bill  re- 
ntes that :  *yni6  officer  phoned  to  was  Ber- 
nard Taylor.  He  was  Justice  of  the  peace, 
I  suppose.  He  is  an  officer.  I  called  on  him 
for  help."  And  the  further  objection  was 
urged  that  this  was  after  the  witness  had 
reported  the  matter  to  Miss  Dalsey  that  she 
called  np  Taylor.  This  bill  of  exceptions  is 
very  general*  and  hardly  sufficient  perhaps 
to  bring  the  matter  In  review;  but  concede 
the  bill  is  sufficient  this  happened  In  a  very 
few  momenta  after  the  alleged  assault  and 
we  think  was  within  the  rule  laid  down  by 
the  decUlms  that  she  made  omiplaint  and 
was  thottfore  not  objecttouabta 

[I,  I]  Another  blU  zedtee  that  iOm  Dalssy 
Mays  testlfled:  "I  ranunber  the  oecatfon  of 
the  defendant  Tom  Fuller,  being  arrested 
for  asnralt  on  Jani«  Maya.  I  firat  saw  Janie 
Mays  that  evening  condng  down  there  close 
to  the  load,  coming  In  a  ran."  Witness  vras 
then  asked  by  stele's  counsel,  ■'What  did  she 
(Janie  May^  do  or  say  when  die  got  to 
where  you  were?"  This  was  objected  to  as 
to  i^t  Janie  Mays  said.  "Q.  Yon  need 
not  state  that  Btate  whether  or  not  she 
reported  anything  to  you  that  had  happened 
to  ha.    Ton  need  not  stete  what  It  was. 


Did  Miss  Janie  Majns  report  to  yon  or  tell 
you  about  the  assault  that  Tom  Fuller  made 
on  her?  The  Court:  He  asked  you.  did  she 
make  any  complaint  to  you,  without  telling 
what  It  was?  A.  Yes,  sir;  she  did.  Stete's 
Gounsd:  I  would  like  to  ask,  your  honor, 
if  it  was  concerning  Tom  Fuller.  Defend- 
ant's Gonns^:  The  court  holds  that  is  Im- 
proper. Stete's  Counsel:  We  think  it  Is  part 
of  the  res  gest«.  The  Court :  I  will  let  her 
answer  concerning  Tom  Fuller.  Defendant's 
Counsel:  We  object  to  that  because  not  In 
the  presence  of  the  defendant  and  Is  a  self- 
serving  declaration,  and  is  wholly  Inadmis- 
sible and  doee  not  tend  to  prove  any  Issue 
In  this  case,  and  Is  calculated  to  prejudice 
the  rlgfate  of  the  defendant  My  objection 
is  as  to  naming  the  defendant"  The  witness 
was  further  asked  to  steto  whether  or  not 
she  made  any  r^rt  concerning  Tom  Fuller. 
"A.  Yes,  sir;  Just  as  qul(A  as  die  came  In 
and  sat  down."  Under  our  dedsions,  we  are 
of  opinion  there  was  no  error  In  this  ruling 
of  the  court  This  all  occurred  In  a  few  min- 
utes. The  girl  had  not  gone  more  ttian  a 
quarter  of  a  mile,  and  we  think  this  was 
brought  within  the  rules  of  res  gests,  if 
necessary  to  go  that  tAi  In  holding  the  stete- 
mente  legitimate;  but  whether  it  was  or 
not  this  was  the  first  person  she  had  seen, 
and  abe  made  an  outcry  and  ran  hurriedly 
to  Miss  Daleey  Mays  after  escaping  from  the 
defendant  We  think  this  testimony  was  ad- 
mlsslble. 
The  Judgment  is  affirmed. 


SALMON  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.  March 

B,  1913,) 

1.  CBiHinAL  Law  ({  966*)— Monon  mm  Nxw 
Teial— AFFinAvrr. 

Where  defendant  contends  in  his  motion 
for  a  new  trial  that  the  veidlct  of  the  Jury  was 
readied  by  lot  but  the  motion  was  not  sworn  to 
or  In  no  way  sapported  by  any  affidavit  the 
court  need  not  consider  it 

[Bd.  Note. — For  other  easesk  see  Criminal 
U^^^Geat  Dig.  H  2878-2801;  Dee.  Dig.  | 

2.  Gbimiral  Law  (|  413*)  —  taxfiBBTiHa 

DECLASATIOnS— EVXDBKOI. 

In  a  homicide  caai^  sdf-senrlng  stetenente 
made  by  defendant  six  months  before  tba  killing 

were  inadmissible. 

[Bd.  Note.->BV>r  other  cases,  see  Criminal 
Law.  Gent  Dig;  ||  9a»^i  pte.  Dig.  |  418.*) 

9.  CmmHAX.  lAW  <|  448*)  —  OnmoN  Svi- 

DSNOB. 

In  a  homidde  case*  the  court  did  not  err  in 
refusing  to  permit  a  wltaess  to  testify  that  he 
understood  deceased,  to  be  veakiag  of  the  de* 
fendant  when  he  made  some  vacae  remarks 
that  there  was  some  we  on  a  certeln  cnnmlttee 
who  was  not  a  gentleman;  It  being  a  mere 
opinion. 

[Sd.  Notfc— For  other  cases,  se^  Oiminal 
Law,  Cent  Dig.  MlOSB-10^,  itMl-UMS,  1045, 
1048-1061 ;  Dec  Dig.  |  44a^] 
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4.  HonCIOB  (1  889*>— BABHLB8S  XteBOB~EIn- 
DKNOB. 

Where  tbere  was  atwolately  no  doubt  that 
the  defendant  and  deceased  in  a  homicide  case 
were  very  hostile  toward  one  another,  it  waa 
not  veTCralUa  enor  to  ntitse  to  paimlt  eridmOB 
Uukt  deceased  IntimatKd  tiiat  defsadant  mm  not 
a  geDtleman. 

[Bd.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  f  714;  Dtec.  Di^Tim.*) 

5.  Cbiu^nal  I^w  (S  448*)— Opinios  Bvx- 

DB ICOE— ADMISHIBIUTT. 

In  a  homicide  case,  evidence  by  a  witness 
that  he  "anderstood'*  another  person,  who,  with 
the  witness,  ^raa  chased  off  of  premises  claimed 
by  deceasea  to  niean  the  ptstof  bad  by  the  de- 
ceased at  his  hoods  wheb  be  said  "it  was  the 
ugliest,  meansat  ol<t  tbfnf  I  erar  saw,"  was  a 
mere  opinion  of  the  witness  and  inadmissible. 

[Ed.  Note.— EVir  other  cases,  aee  Griminal 
Law,  Cent  IMg.  1^5-10^  1041-lOtf,  1015, 
104€f-1061;  Dec  lMg.  {44&^] 

a  HOHXOIDS  a  SS9*)--RABULBa8  Bbbob— Bvi- 
&SNCB. 

In  a  homicide  case,  wbars  defendant  and 
deceased  had  been  hostile  to  each  other  for 
several  years,  there  waa  no  rareraible  error  in 
not  allowfnr  a  map  and  a  deed  to  be  shown  In. 
evidence  to  show  tbat  land  claimed  by  deoeaasd 
bad  been  dedicated  as  a  atnet,  tbeve  having  been 
some  troul>le  between  the  village  committee,  of 
which  defendant  waa  a  member,  and  deceased 
asvaral  montha  before  Oie  UllinA  rinee  it  could 
not  affaet  tho  easth 

[Bd.  Note.— BVw  other  cases,  see  Homicide, 
Cent.  Dig.  |  714;  Dec;  DiiTlSSa*] 
7.  HoiuoiDB  ({  300*)  —  Seut-Defeksb  —  In- 

8TBUCTJON8. 

-In  a  homicide  case,  in  sabmitting  the  issue 
of  aetf-defense,  it  ia  oetter  practice  for  the 
court  to  apply  tfaa  law  to  ih%  evidence  In  tbe 
case. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Gent  Dig.  ||  614-632;  Dec  Dig.  f  300.*] 

&  HOHZCiDE  (i  300*)  —  Threats  —  Instkuo- 

TXONS— UHCOHinTmCATBD  ThBSATS. 

In  a  homldde  case,  where  there  was  no  evi- 
dence-of  threats  by  deceased  which  were  com- 
municated to  the  defendant  an  inatruction  re- 
garding nncommnnlcated  tnrsats  waa  uncalled 
for. 

[Gd.  Note. — For  other  cases,  see  Homicide, 
Cent  Dig.  H  614-632;  Dee.  Dig.  {  300.*} 

9.  Hoimmn     SCO*)— Taui^— OovmrSn- 

CATID  TUBIATB— DVIDBKCB— iNSTBtlOTIOir. 
Although  <me  who  had  killed  a  hamul  be- 
ing had  the  same  right  to  act  on  threats  whidi 
he  waa  informed  deceased  had  made  as  on 
threats  Hut  he  had  actually  made,  ymt,  where 
tha  evidence  is  clear  that  all  the  threaU  that 
were  communicated  to.  defendant  were  actually 
made,  an  instruction  on  unconunnnicated  tiireata 
waa  not  called  for. 

[SU.  Note.— For  other  cases,  see  Homicide, 
Gent  Dig.  ||  614-632;  Dec  Dig.  S  300.*] 

Appeal  from  District  Court,  Coleman 
County;  Jna  W.  Ooodwin,  Judge. 

J.  B.  Salmon  waa  convicted  ot  crimes  and 
he  appeals.  Affirmed. 

Soodgraae  A  Dibridl*  oif  Colonan.  and  0. 
E.  Lane^  A^it  At^.  G«l,  for  the  Statesi 

I^ENDERGA^,  J.  Appellant  aiveols 
from  a  conviction  tor  mnrder  in  tbe  aeoond 
degree  with  a.  penalty  of  20.  yearn  In  tbe 
penltaitlary  aaseaaed. 

The  statement  of  fhcts  has  about  240  type- 


written pages.  It  is  idane€^s8arlly  volumi- 
nous. It  oould  and  ahoold  have  be^  contain- 
ed in  less  than  (»e-fourth  tbe  ntunber  of 
pages.  Tet,  while  so  volnmlnons,  we  bave 
rend  and  studied  It  all  thoroughly.  There 
are  but  few  queatlonB  In  the  case  necessary 
to  be  decided. 

The  kilUuK  of  Dr.  MCGord,  tbe  deceased, 
by  Dr.  SaIm<Hi,  tbe  cti^lant  occurred  oa 
March  30,  1911,  In  ihe  small  unincorporated 
town  of  Christoval,  in  Tom  Green  county, 
whore  he  was  indlMM.  Tbe  vanw  waa 
properly  dianged  to  Odmnan  eovnty,  wboce 
this  trial  oCcuired. 

Dr.  Salmon- was  a  practicing  pbyatdan  and 
had  lived  at  Christoval  for  nmny  yenra. 
Something  like  four  yestrs  b^ore  tbe  kllUng, 
Dr.  McCord,  tiie  deceased,  who  was  also  a 
practicing  physidan,  moved  to,  and  located 
at,  Christoval.  Not  a  great  while  after  Dr. 
IfcGcwd  located  tbere,  Ul  feeling  waa  arous- 
ed between  tfaem,  which  grew  worse  and  to 
such  an  extent  that  Dr.  Salmon  himself  tes- 
tified they  had  not  spoken  for  some  year 
and  a  half  to  two  years  before  the  kUHng. 
The  whole  record  la  fnil  of  the  fact  tbat  111 
feeling  existed  and  had  existed  for  a  long 
time,  each  aigainst  tbe  other,  and  thai  tbls 
continued  with  mot^  or  less  intensity  up  to 
the  very  time  «f  tHe  billing.  These  parties 
lived  on  tbe  satne  blocft  and  their  places 
fronted  tbe  same  street  Appellant  lived  oo 
the  southwest  corner  tbe  block ;  bis  prem- 
ises lying  alongitlde  of  tbe  main  street  of 
the  town,  the'  deceased  on  tbe  southeast 
comer  ot  the  block  with  only  one  residence 
between  thenl.'  Their  offices  were  on  the 
same  street  sbbie  few  blocks  from  their  resi- 
dences, not  a  great  my  apart,  fronting  oppo- 
site sides  oi'tb^  JiMn  street  It  wnA  al- 
together proper,-  If  not  ' necessary.  Cor  - tbe 
deceased,  In  igolng  back-and  forth  from  bis 
office  to  bla  residence,  to'  pato  in  frottt  *)f 
and  around  ai^Ilantfe.  and  finequeiitiy  did 
BO  during  all  these  years.  Tb^re  wsa'  testi- 
mony that,  beftwe  tbe  killing,  appellant  bad 
made  q)eelflc  and  direct  threats  to  tbe  ef- 
fect tbat  be  would  UU  tbe  deceased.  Tbere 
was  some  testimony  to  the  effect  that  the 
deceased  made  some  conditional,  or  what 
might  be  construed  to  threats  ag^sot 
appelant  Tbe  testtmony  clearly  ghowa 
tbat  wbatev«r  threats,  or  cbndlttonal  threats, 
deceased  is  ebown  to  bata  mode  against  ap- 
pellant, were  Irag  btfove  tbe  Ulllng.  ODni< 
mnnlcated  to,  and  knows  by,  blm.  "Otan  la 
no  testimony  showing  tbat  deceased  bad 
made  any  recent  Ibreat  against  app^lut 
shortly  prior  to  the  killing.  The  teotiinoay 
unQuestfonaMy  ah»W8  0iat^  for  some  lai« 
time  aftv  the  thrsMs  or  anppoeed  threats 
were  mad«  by  decefeaed  agidnst  appcUont 
and  Us  knowle^  «f  ttiwa,  tluiy  mot  at 
many  dUTerftht'  i^ce*,'iii  tba  toontry  re- 
peatedly, and'ttom  dhy  to  day,  md  ftequoit- 
ly  several  tlines  dn^ng  'the  same  day,  la 
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smld  town,  and  that  they  met  and  passed  on 
the  streets  and  In  and  about  the  business 
houses  of  said  town.  At  no  time  and  In  no 
way  does  the  evidence  show  that  either  erer 
attempted  to  eiecate  his  threats,  or  sup- 
posed threats,  unless  it  be  at  the  very  time 
and  i^oa  of  the  killing. 

Some  six  months  before  the  killing,  the 
erldttice  shows  tSiat  the  dtisens  ot  the  town 
c^anlied  a  *Aub  whidi  bad  the  object  of 
leaning  up  the  streets  and  improTlng  the 
town  for  general  purpoaes,  and  that  appel- 
lant was  one  of  a  comndttee  of  ftre  whose 
bminess  and  duty  It  was  to  do  tills.  Ammig 
other  streets  that  this  committee  undertook 
to  clean  up  and  work  was  one  that  was  claim- 
ed to  be  alfmg  the  east  side  of  Dr.  UcGwd's 
Irtaee,  In  vrbidb,  and  along  aboi^  the  Ada- 
walks  of  wMch,  were  some  pecan  and  proba- 
bly other  treee.  This  committee  claimed 
that  there  was  a  street  along  the  east  side 
of  Dr.  M  cGwd's  jwemlass.  Ha  dented  tbla. 
Whether  the  street  or  the  ground  adjtdnlag 
Dr.  McCord's  premises  on  the  east  was  a 
street  or  not  was  wholly  Immaterial  In  this 
casa  Whetber  it  was  a  street,  and  dedlca^ 
ed  as  sneb  or  not,  conld  nol^  and  did  not, 
have  any  material  effect  upon  and  no  Imme- 
diate connection  with  the  kUllng.  It  nd^t 
be  OHiceded  'that  it  was  or  It  was  not,  and 
It  would  not  have  affected  this  case.  The 
wbaiB  uiA  only  effect  It  ooaM  and  did  have 
was  to  emiduudae  the  fact  of  tbe  boetUity 
of  I>r.  McGord  toward  Dr.  Salmon  on  the 
one  band,  and  the  hostility  of  Dr.  Salmon 
against  Dr.  McOord  on  tbe  other  hand.  But. 
as  stated  above,  If  there  was  any  one  fact 
beyond  doubt  establlAed  in  ttais  case.  It 
was  that  there  was  a  state  of  ill  fMltng  and 
hostlli^  by  these  parttat  eadi  towards  Ae 
other. 

The  testimony  clearly  shows  that,  an  hour 
or  two  before  the  killing,  deceased  had  leit 
his  horse  at  the  blacksmith  shop  to  be  shod, 
which  was  almost  directly  across  the  street 
from  appellant's  residence.  Appellant  knew 
deceased's  horse.  Shortly  before  the  kllUng. 
appellant  went  across  the  street  from  his 
residence  to  tfab  printing  office,  whl(A  wan 
also  diagonally  across  the  street  from  his 
residence  and  within  a  very  abort  distance 
of  the  blacksmith  shop.  Both  were  la  full 
view  from  his  residence  and  from  the  whole 
of  the  way  going  across  from  his  residence 
to  the  printing  office.  The  next  house,  going 
up  the  street  toward  appellant's  office  and 
also  that  of  deceased,  was  a  hotel,  which 
was  back  some  15  or  20  feet  from  the  fence 
surrounding  the  hotel.  The  deceased,  short- 
ly before  the  killing,  had  left  his  office, 
which  fronted  said  main  street,  had  gotten 
on  the  sidewalk  on  the  opposite  side,  was 
in  his  shirt  sleeves,  and  going  down  the  side 
of  the  street  next  to  the  hotel,  ostensibly  to 
get  bis  horse  from  tbe  blacksmith  shop.  Tbe 
distance  ,from  his  offloe  to  the  botsl  was 
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much  greater  than  from  the  printing  offlee 
to  the  hoteL  The  appellant  and  tho  deceas* 
ed  met  on  the  sidewalk,  not  exactly  In  front 
of  the  hotel,  but  nearly  so.  Besides  an>^- 
lant,  there  were  foor  witnesses  to  tbe  kill- 
ing. All  of  the  witnesses  otb»  than  appen- 
dant were  disinterested  and  no  Un  to  tither 
party.  Each  of  these  witnesses  was  at  a 
different  direction  from  the  UlUng  and  each 
saw  it  from  a  dlftwoit  viewpoint  One  wit- 
ness, CustoB  Hannan,  testifled  he  was  sltling 
on  the  fnmt  gallery  -of  tlila  hotel  and  saw 
appellant  pass  the  immediate  front  thereof. 
He  also  saw  ttw  deceased  going  down  the 
same  aide  of  tbe  street  and  saw  these  par- 
ties when  they  met  and  the  kllUng  occurred. 
In  substance,  he  testifled :  That  he  saw  the 
parties  when  ttey  met  That  Dr.  Salmon 
said :  **Ton  son  of  a  Mtdi  I  When  yon  meet 
me,  mlk  around  mtf*— end  slapped  Dr.  Mc- 
Cord  in  the  face.  "Dr.  UcOord  then  kinder 
staved  back  and  threw  up  tda'hand,  and 
Uwn  Dr.  Salmon  shot  him.  Dr.  Salmon 
shot  him  twice,  and  he  fell,  and  be  shot 
him  again.**  All  the  sbets  were  very  dose 
together.  I^.  Salmcm  Miot  the  first  time  im- 
mediately after  Dr.  IfeCord  threw  up  his 
band,  and  Dr.  BteGord  kinder  threw  bts 
hand  ont  and  grabbed  at  Salmon^  and  he 
fell  when  ttae  seccmd  shot  was  flred.  Mrs. 
Hill,  who  was  across  the  street  on  the  oppo- 
site side  of  Oie  hotd  abont  a  hundred  yards 
fnnn  the  killing  said  she  was  oat  on  h& 
front  gftlltfy,  and,  while  cAe  did  not  see  the 
parties  at  the  immedlato  time  the  first  shot 
was  fired,  that  It  attracted  her  attention, 
and  she  immediately  looked  and  saw  what 
the  parties  were  doing  and  the  other  two 
lAots.  She  confirms  the  witness  Hannan 
substantially  in  every  respect  Mr.  Welch, 
another  witness,  was  in  the  printing  shop 
on  the  same  side  of  the  street  of  the  hotel. 
He  did  not  see,  but  heard,  the  first  shot, 
and  immediately  went  to  where  he  could 
see  the  parties,  and  did  see  them,  and  saw 
everything  that  occurred  between  them  after 
the  first  shot,  and  his  testimony  substantial- 
ly confirmed  that  of  Hannan  and  Mrs,  Hill. 
BCrs.  Wilson  was  across  the  street  from  the 
killing,  in  her  residence,  heard  the  first 
shot  Immediately  looked  and  saw  the  other 
two  shots  and  all  that  occurred  and  what 
the  parties  did,  after  the  first  shot  was  flred. 
She  also  substantially  confirms  the  other 
witnesses.  All  of  these  witnesses  say,  in  sub- 
stance, that  there  was  no  clinching  between 
the  parties;  that  the  deceased  did  not  Jerk 
down  or  otherwise  get  the  am>ellant  upon 
the  ground  at  any  time;  and  in  fact  In  ev- 
ery way  they  all  dispute  the  testimony  of 
the  appellant  as  to  how  the  immediate  kill- 
ing occurred.  The  testimony  by  all  the  wit- 
nesses, without  controversy,  shows  that  ap- 
pellant's first  shot  struck  the  deceased  from 
the  fnmt  in  the  stomach,  going  entirely 
tlkron^  tJie  body;  Oat  as-tbe  deceased  be- 
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gttn  to  fall,  stagger,  or  stoop  over  from  tlie 
effect  of  tbls  first  sbot,  his  body  somewhat 
approached  that  of  appellant;  that  ai^l- 
lant  then  put  his  open  hand  up  against  the 
body  of  the  deceased  and  shot  him  the  sec- 
ond shot  through  the  heart,  the  ball  going 
entirely  through  the  body  and  the  ball  also 
piercing  app^nf  s  hand  from  the  back ;  that, 
after  the  deceased  had  fallen  and  was  lying 
prostrate  on  the  ground,  appellant  fired  the 
third  shot  In  the  top  of  his  head,  the  ball 
going  straight  Into  the  head  from  a  little 
to  one  side  and  emerging  to  the  sUn  back 
of  and  Just  below  one  of  his  ears.  Deceased 
was  wholly  unarmed.  All  of  these  state's 
witnesses  show  that  the  ai^Uant  and  de- 
ceased were  Id  the  act  of  passing,  or  Just 
befwe  they  passed,  each  bdng  to  the  right 
of  the  other,  whI(A  would  put  appellant  on 
the  outside  from  the  fence  and  the  deceased 
Imdde  nearest  to  the  fence  aronnd  the  hoteL 

Appellant,  in  his  testimony,  claimed  as  he 
was  meeting  deceased  he  bore  to  the  left  to 
pass  betweoi  him  and  the  fence;  that  de- 
ceased passed  him  on  his  (ai^lanfs)  ri^t 
dde;  that  jnst  as,  or  after,  they  thus  met 
and  passed,  deceased  whirled,  threw  out  his 
hand,  and  caught  appellant  in  the  collar  and 
Jeifced  him  forward  and  down  on  the 
ground ;  that  as  deceased  Jerked  him  down 
It  exposed  his  antomatie  pistol  in  his  hip 
pocket ;  that  they  both  then  grabbed  for  his 
I^stol,  deceased  getting  hold  of  the  handle, 
and  he,  getting  it  around  the  gnard  and  trig- 
ger, each  trying  to  wreet  the  pistol  from  the 
other ;  and  that  while  In  this  condition  the 
shooting  and  kllUng  occurred.  He  could  nel- 
ther  tell  on  direct  or  cross  examination  any 
of  the  details  of  the  poidtlon  of  himself  or 
deceased  at  any  time  during  the  shots,  and 
he  could  not  explain,  and  did  not  attonpt  to 
•qilalnt  how  it  was,  or  the  portion  that  be 
or  deceased  ^ther  was  in  at  the  time  he 
first  shot  him  in  front  in  the  stomach  entlra- 
ly  through  the  body,  the  second  time  in  front 
through  the  heart  entirely  through  the  body, 
and  the  third  time  In  the  top  of  the  head  as 
deecrlbed.  He  claimed  that  he  did  not  know 
and  coidd  not  explain,  and  would  ik^  under- 
take to  explain. 

t1]  Appellant  contends,  In  his  motion  for 
new  trial,  that  the  T<»dtct  of  Qie  Jury  was 
reached  by  lot  This  motion  Ls  not  sworn 
to,  and  is  in  no  way  supported  by  any  affi- 
davit TTnder  such  dreumstances,  the  court 
did  not  have  to  coutider  it  But  the  court 
did  consider  It,  and,  the  record  ahows,  heard 
eTldence  on  it  The  evidenoe  on  this  point 
was  amply  suflldait  to  Justify  the  court  to 
bold  against  an>eUant  on  It  Prultt  t.  State, 
80  Tex.  App.  166,  16  S.  W.  778;  McAnally 
V.  State,  S7  8.  W.  882;  Keith  t.  State,  M 
8.  W.  628,  and  many  oUier  cases  mmecaosary 
to  cite. 

[X\  ^petlant  complains  by  a  bill  that  the 
eooit  rafosed  to  psEmtt  him  to  prove  by  the 
witneea  McKee  wbat  Dr.  Salmon  had  said 


in  Dr.  McGord's  hearing  In  a  epeeA  Iwg 
before  the  killing.  The  exact  time  when  this 
is  claimed  to  have  bem  said  Is  not  shown  by 
the  bin ;  but  we  take  It,  from  the  record,  it 
was  about  six  months  prior  thereta  Clearly 
the  testimony  excluded  was  a  aelf-seninc 
declaration  by  the  appellant  It  was  too  re- 
mote from  the  time  of  the  kUUng.  and  is  in 
no  way  shown  to  hare  had  anytliing  to  do 
with  the  killlDg  or  any  Influence  on  anything 
in  connectloD  therewith. 

[9]  Neither  did  the  court  err  in  refusing 
to  permit  the  witness  Standlfer  to  testify 
that  he  understood  the  deceased  to  refbr  to 
Dr.  Salmon,  v/bea,  in  discussing  with  Dr. 
McCord  about  the  opoiing  of  said  stre^  de- 
ceased said  tliat  when  th^  put  a  gentl^nan 
on  that  street  committee  he  would  Jiatai  to 
them.  The  court  permitted  this  wttnees  to 
testify  fully  what  was  said  between  the  wit- 
neea and  Dr.  HcCord  at  the  time,  and  his 
statement  that  he  understood  the  deceased 
was  referring  to  Dr.  Salmon  was  mwely  Us 
opinion. 

[4]  We  take  it  that  from  the  whole  testi- 
mony cX  this  witness,  giving  the  details  of 
what  was  said.  It  was  shown  that  he  had 
reference  to  Dr.  Salmon  and  no  one  else,  and 
bis  merely  ftrther  testifying  that  he  nnder^ 
stood  I^.  McOord  referred  to  *Dr.  SalmoD 
could  not  have  added  anything  to  the  effect 
of  his  testtmmiy.  Besides,  this  testimony 
could  not  and  would  not  have  affected  the 
result  In  Qila  case.  As  stated  above^  U  tbeie 
was  any  one  thtog  established  in  Hiia 
it  was  that  a  state  of  hoatlUty  eadsted  be- 
tween Dr.  Salmon  and  Dr.  HcCord  continu- 
ously for  two  years  <x  more  before  the  kill- 
ing. 

[B]  What  w«  lum  aald  oa  tbla  mhjeet 
equally  aipllea  to  ^ppdlanVr  next  hUl.  la 
wtaidi  he  cwnpialns  he  was  not  pssmttted  to 
have  the  witness  Holland  tell  that  he  und»- 
stood  the  witness  Duncan  was  referring  to 
the  pistol  deceased  had  at  his  reeldaice  when 
be  mn  Duncan  and  othos  away  from  his 
place,  and  would  not  let  them  cut  down  saM 
treea.  In  stating  "It  was  the  ni^lest,  meanest 
old  tiling  I  ever  saw,"  aune  sevoml  monthe 
before  the  kUIlng.  Besldea,  the  Jndse,  in 
qualifrlng  tbla  bill  as  to  the  proposed  testi- 
mony of  Holland,  clearly  diows  Uutt  no  re- 
vwrible  exnx  was  committed  tn  not  peradt- 
tlng  the  witneae  to  tesCLfy  as  to  what  mii 
Duncan  meant 

[I]  Neither  wae  any  enor  whatemc  com- 
mitted, as  claimed  Iqr  two  other  bills  of  ap- 
pelant, wherein  In  oae  the  court  would  not 
permit  the  map  to  be  Introduced  for  the  pur- 
pose of  showing  a  dedication  of  said  atreet 
and  the  other  to  the  excluding  of  a  deed. 
None  of  these  mattwa  could  have  bad  any 
effect  upon  the  trial  of  this  case.  The  bills 
and  record  show  that  the  court  permitted 
the  widest  scope  of  Inquiry  about  this  street 
and  die  deeds  thoeto  and  thereabouts,  and 
permitted  the  map  to  be  introduosd  for  evecy 
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otber  purpoie,  and  the  deed  to.be  teetUled 
ftbont  <nttUy.  13ie  ^dnaloii  of  tills  eridoice 
could  In  no  poMtble  way  have  affected  tb» 
result  ot  tbSM  case. 

[7]  In  his  motion  for  nevr  tilal  annllant 
attacks  the  charsv  of  tiie  conrt  sabmlttlng 
Ills  claimed  defense  on  self-defense  to  the 
furjt  in  t&at  it  la  toq  restrlctlTe  and  inappU* 
cable  to  tbe  tactB,  and  be  (Claims  that  tm 
this  pf^t  ttie  ehai^  sbonld  have  been  gen- 
ial. It  Is  the  better  practice  and  has  nni- 
foxmly  been  so  held  by  tbls  court,  In  sab- 
mlttlng  an  ISBufi  tar  a  flndlnft  fiir  tiie  waxt 
to  aivl7  the  charge  of  tbe  law  to  the  evi- 
dence in  the  case.  After  carefully  review* 
Ing  tbe  evldesce  In  this  case  on  this  point, 
which  was  BOldy  that  of  appellant  himself. 
It  Is  oar  oplidon  ttiat  the  court  oorrecUy  and 
aptly  submitted  his  claimed  self-defuse,  and 
that  said  charge  Is  not  subject  to  tbe  attaek 
made,  in  our  opinion  the  court  correctly 
submitted  seU-deCeiwe  In  every  phase  as  fa- 
Torably  to  appellant  as  tlw  evldoice  and  the 
law  would  Justly. 

The  charge  of  tbe  court  on  manalaugtater 
Is  strictly  in  accordance  with  the  statute  and 
applicable  to  the  testimony  In  this  case,  and 
is  not  subject  to  t3ie  itldem  made  thereon 
by  appellant 

[I]  Appelant  in  his  moticm  for  new  ttlal. 
In  a  very  general  way,  complains  that  the 
court  teUed  to  Charge  upon  uncommunicated 
threats  and  to  tell  tue  Jury  the  effect  there* 
ofL  He  in  no  way,  by  this  ground  of  bis  mo* 
tion  or  otherwise,  points  out  any  threat  or 
supposed  tbreat  that  was  ever  made  by  de- 
ceased against  appellant  which  was  not  com- 
municated to  him.  We  have  diligently 
sought,  In  a  careful  reading  and  considera- 
tion and  reconsideration  of  the  evidence  on 
this  point,  to  find  any  such  threat,  and  have 
failed  to  find  any.  It  was  clearly  shown, 
and  title  appellant  himself  testified,  that  all 
of  the  supposed  threats  or  condltl(mal 
threats  ever  made  by  the  deceased  against 
appellant  were  communicated  to  and  known 
by  blm  long  before  the  killing. 

[I]  Again,  appellant  claims  that  tbe  diarge 
of  tbe  conrt  on  communicated  threats  was 
erroneous  In  that  It  required  the  Juzy  to  be- 
lieve that  such  threats  were  made;  where- 
as, he  contends  that,  whether  they  were 
made  or  not,  If  such  had  been  communicated 
to  him,  he  had  the  right  to  act  upon  them 
tile  same  as  if  tbey  bad  been  made.  It  Is 
true  that  the  appellant  would  have  had  the 
same  right  to  act  where  he  had  been  inform- 
ed that  deceased  had  made  threats  against 
him  whether,  as  a  matter  of  fact,  deceased 
bad  made  such  threats  or  not,  and  the  court 
should  have  so  charged  If  the  evidence  rais- 
ed such  Issue.  The  evidence  clearly  estab- 
lishes that  the  threats,  or  what  was  claimed 
to  be  threats,  tgr  the  deceased  against  appel- 
lant, were  actually  made.  The  testimony  on 
this  subject  was  andl«pnted  and  dear.  There 
was  no  controversy  about  It.  The  appelant 


asked  no  charge  whatever  on  tbe  subject 
This  being  the  case,  the  cha^e  givmi  was  all 
that  was  necessary. 
The  Jndgnmt  Is  affirmed. 


BT.  WORTH  ft  D.  O.  RT.  CO,  T.  RBAD 
BROS,  ft  MONTGOMERT  et  aL 

(Court  of  CivU  Appeals  of  Texas.  Ft  Worth. 
Veh,  1,  1913.    Rehearing  Dudsd 
March  1,  1913.) 

L  Rahaoads    (|   189*)  —  Fobiclobubb  oi 
losNs— SumcuHOT  or  Evidbncb. 

In  an  action  against  a  railroad  to  foreclose 
a  lien,  evidence  held  to  support  jury's  finding 
that  the  balance  dne  a  lienor  represented  only 
reasonable  wages  for  himself  and  for  the  use 
of  his  teams  and  tools  in  tbe  constructioa  of 
the  railroad;  and  that  be  made  no  profit  over 
and  above  the  reasonable  valne  of  his  own  and 
Mb  employe's  labor  and  tbe  use  of  his  teams 
and  tools. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Gent  Dig.  |  022;  Dec.  Dig.  {  189.*] 

2.  RaxuwADs  (I  169*)— liiiMS  foe  hAM»- 

PCBSONS  EnTITi:.BD. 

Under  Rev.  Civ.  St  1911,  art  0640.  pro- 
viding that  laborers  who  have  performed  labor 
or  work  witii  tools,  teams,  or  otherwise  In  the 
construction  of  any  railroad,  and  to  whom  wag- 
es are  dne  for  sach  work  or  for  the  work  of 
tools  and  teams  thus  employed,  shall  bare  a 
lien  on  the  railroad  for  the  amount  so  due,  tbe 
fact  that  a  lien  claimant  contracted  with  the 
general  contractor  to  move  dirt  and  rock  at  a 
specified  price  per  cubic  yard  and  clear  land 
at  a  specified  price  per  acre  did  not  of  itself, 
render  him  a  subcontractor  rather  than  a  labor- 
er, or  deprive  him  of  bis  right  to  a  lien;  that 
being  only  the  method  emptoyed  to  determine 
the  price  to  be  paid  for  the  work. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  477,  486-S04;  Dec  Dig.  |  ISa*] 

8.  Railroads  (!  169*)— linns  worn  LASoa— 

PlBSONS  BNTIILED. 

Unde  Rev.  Civ.  St  1911,  art  6640,  pro- 
viding that  laborers  who  perform  labor  or  work 
with  tools,  teams,  or  otherwise  in  the  con- 
struction of  any  railroad,  and  to  whom  wages 
are  due  for  such  work  or  for  the  work  of  tools 
or  teams,  shall  have  a  lien  on  tbe  railroad  for 
the  amount  so  due,  a  person  who,  while  work 
was  being  done  In  the  construction  of  a  railroad 
by  bis  employes  and  by  the  use  of  his  teams 
and  tools,  worked  In  the  blacksmith  shop  and 
procured  supplies  for  the  use  of  his  men  and 
teams  and  for  the  repair  of  his  too^  was  enti- 
tled to  a  lieu  for  such  work*  where  it  was  nec- 
essary for  tbe  proper  prosecution  of  the  work 
on  the  grade. 

[Ed.  Note^For  other  cases,  see  ttfi<^rA«df. 
Osnt  Dig.  if  477,  486-6M;  Dee.  Dig.  |  m*] 

4.  Appeal  and  Ebbob  (|  lOSS*)— Rsvixw— 

HASMi.sfls  Ebbob. 

In  an  action  to  f<ffecIose  a  lien  on  a  rafl- 
road.  If  tbe  evidence  showed,  as  contended, 
that  the  work  was  finished  October  6,  1907,  at 
which  time  the  unpaid  balance  therefor  became 
due,  the  finding  of  the  jury  that  snch  balance 
became  dne  January  1,  1908,  was  error  fa- 
vorable to  the  railroad  company,  of  wldch  it 
could  not  complain. 

[Ed.  Note.— For  other  cases,  see  Ameal  and 
Error.  Cent  D^.  U  40K!-4062;  Dec  Dig.  | 
1033.*] 

6.  RaILBOADS   (I  169*)— LlXHB  VOB  Labob— 

Pebsons  Entitled. 

Under  Rev.  Civ.  St  1911,  art  8640,  pro- 
viding that  laborers  who  perform  labor  or 
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work  with  toola,  teams,  or  otherwise*  In  the 
eoQstractioD  of  axu  railroad  sliaU  have  a  lies 
for  BD7  balance  doe  for  auch  work  or  for  the 
work  of  tools  or  teams,  a  person  who  hired 
his  teams  and  tools  to  the  general  contractor, 
and  who  neither  worked  with  tbem,  nor  fur* 
Dished  any  one  to  work  with  them,  was  not  en- 
tiUed  to  a  lien. 

.  [Bd.  N«te,— For  other  oases,  sm  BallroadSi 
Gent  Dif.  f|  ill,  480-60^1)^  Dig.  |  169.*] 

6.  PaTHSNT  (I  38*)— LlEHS  TOB  l4aB0ft— AP- 
PLICATION OF  PaTVKNTS. 

Where  paymenta  were  made  and  applied 
to  lieuable  items  before  the  lienor  hired  tiis 
teams  to  the  contractor,  and  a  statement,  show- 
ing the  various  parments,  wwt  accepted  b;  the 
lienor,  he  could  not  aubneqnently  apply  such 
payments  on  the  ooDlieiiable  items  tor  the  hire 
of  his  teams,  in  order  that  tiie  iMUanee  due 
would  represoit  Uraable  Items. 

[Ed.  Note.— For  other  cases,  sea  Amnent* 
Gent  Dig.  H  104-114;  Dec.  Dig.  |  89l*] 

7.  Appbu.  and  Bbbok  (|  1056*)— Fobbclo- 
817BE  or  LiEna— Evidence. 

Where  the  evidence  showed  conclnsively, 
in  a  suit  to  foreclose  a  lien,  that  the  only 
amount  disallowed  represented  a  noniienable 
item,  tiie  enlusltni  of  evidence  offered  by  the 
lienor  to  show  that  the  railroad  had  been  in- 
demnified against  liens  by  the  contractor,  and 
tlut  its  defense  was  in  fact  made  bg  the  in- 
dsmnitor,  was  Bot  error. 

[Bd.  Note.— For  oUier  cases,  see  Appeal  and 
Brro^  Gent  Dig.  IS  4187-4196;  Dec.  Dig.  | 
1066.*] 

Appeal  from  District  Court,  Tarrant  Oonn- 
ty;  J.  W.  Sayne.  Jndgew 
'  Actlxm  by  Bead  Bros,  ft  IfontgDmery  and 
others  against  the  Ft  Wortli  &  Dwver  City 
Railway  Oompany,  From  the  Judgmnt,  de- 
fendant appeals.  Affirmed. 

See*  also.  140  S.  W.  ill. 

Spoonts,  Thompson  A  Barwiae  and  Har- 
ris, Harris  &  Young,  all  of  Ft  Worth,  for 
appellant  J.  A.  Templeton,  of  Ft  Worth,  for 
anwllees. 

DDNELXN,  J.  The  Ft  Worth  &  Denver 
Oity  Railway  Company  has  appealed  from  a 
Judgment  in  favor  of  S.  B. .  Bourgeois  fore- 
dosing  an  alleged  lien  upon  a  spur  track  be- 
longing to  appellant,  under  and  by  virtue  of 
the  provisions  of  article  5640,  Revised  Stat- 
utes 1811,  for  work  performed  with  tools 
and  teams  npon  the  spur  track. 

The  railway  company  let  the  contract  for 
the  ooDStnictl6n  of  said  spur  track  to  Read 
Bros.  &  Montgomery,  who  employed  Bour- 
geois to  do  the  work  upon  which  his  claim 
for  Hen  was  predicated.  The  Jury  made  flnd- 
lugs  In  ahswer  to  45  interrogatories  sabmit- 
ted  to  them,  consistiDg  chiefly  of  questions 
of  evidoace  rather  than  controlling  issues  in 
the  case,  and  many  of  which  are  substantial 
duplicates  of  others,  and  these  findings  were 
supplemented  by  several  additional  findings 
by  the  trial  judge.  The  suit  was  instituted 
by  Read  Bros,  ft  Montgomery  against  the 
railway  company  to  recover  the  balance  due 
for  the  entire  work  done  under  the  contract 
and  Bourgeois  intervened,  praying  judgment 
against  the  plalntlfls  for  the  balance  of  (1,- 


188.83,  due  him  from  the  contractora,  and 
for  a  lien  to  secure  the  same,  upon  the  spur 
track,  against  the  railway  company  for  sncb 

balance. 

At  a  previous  trial  jodgment  was  rendoed 
In  favor  of  the  Intervoier  agatauit  the  idaln- 
tiffs  tor  9l;276,  with  a  fozedosortt  of  lien 
against  the  railway  oopipany  for  91^79  of 
that  amount  Tnm  that  Judgment  an  ap- 
peal waa  prosecuted  by  the  railway  eompany 
to  the  Gourt  of  Glvil  Appeals  at  Texartcau. 
resulting  In  a  reversal  of  the  foreciosure 
against  the  railway  company,  but  leaving  the 
judgment  in  favor  of  the  Intervoier  against 
the  plalntUb  undlstwrbed;  no  aiqteal  having 
been  prosecuted  from  Out  part  of  the  Judg- 
ment The  opinion  rendered  upon  that  ap- 
peal Is  reported  in  140  8.  W.  111. 

The  trial  from  which  this  appeal  la  per- 
fected was  between  the  Intervener  and  the 
railway  compuiy  alona  Tte  Jury  fiyund  In 
ftiTor  of  Ot»  Intervener  for  tba  fioHowlng 
Items  of  account  against  the  onitraetors, 
which  were  alleged  In  his  petition: 

Uorlnc  6,000  /da.  ot  dirt.  |  720  « 

1,000  yiM.  at  rock   700  10 

Four  taaau  with  bub  sad  toolB  ea  wXlm  t 

and  4   UB  OS 

Clearing  and  grubbing  2.8T  acres  ot  land  on 

mils  4  at  ISO.0O  per  acra   86  14 

OverhaQl  ot  dirt  fllllng  wasboot  on  mile  4..  100  00 
BIre  of  I  teams  aad  toola  for  44  days  woxfe- 

las  on  mile  0  at  |L  per  day  per  team   KZ  00 

Tlekau  and  trelsbt  cbarses   SS  41 

Qroceries  retarned   CS  00 


•XUKCl 


It  was  proven  beyond  controversy  that  the 
item  of  $352  was  for  the  hire  of  Intervener's 
teams  and  tools  by  the  contractora  after  in- 
tervener had  completed  the  work  undertaken 
by  him  and  had  discharged  his  employ^  and 
that  during  the  time  the  contractors  used 
the  teams  and  tools  under  tlils  contract  of 
hiring  plaintiff  did  not  work  with  them ;  nor 
did  he  furnish  any  one  to  do  so. 

The  Jury  found  that  the  contractors  paid 
Intervener  $1,082.58  for  the  work  done  by 
him  00  the  spur  track  prior  to  the  time  he 
hired  his  teams  to  the  contractors,  leaving 
a  balance  of  $1,072.93  owing  upon  that  work, 
which  became  due  Intervener  January  1, 
1008;  that  out  of  the  amount  paid  to  Inter- 
vener $714  was  paid  out  to  his  employes  in 
full  for  labor  performed  by  them  before  they 
were  discharged;  and  the  evidence  conclu- 
sively ahowB,  with  no  finding  of  the  Jury  to 
the  contrary,  that  the  Items  for  tickets, 
freight  and  groceries  were  In  fact  paid  by 
the  contractors  and  charged  to  intervener's 
account  as  advancements  while  the  work 
done  by  intervener  was  in  progress.  The 
Jury  further  found  that  the  balance  owing 
by  the  contractors  represents  only  reasonable 
wages  earned  by  the  intervener  by  the  use 
of  his  teams  and  tools,  and  by  his  own  per^ 
sonal  labor  In  working  on  the  spur  track 
and  in  aup^inteoding  the  work  of  his  men 
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while  tbey  were  worUng  on  the  tpor  tnck; 
and  that  interrener  realized  no  profit  from 
the  labor  of  his  men  In  excess  of  the  amount 
paid  them  for  their  serrlcea,  nor  from  his 
own  labor  and  the  use  of  Ma  teams  and  tools 
over  and  above  the  reasonable  valne  thereof. 
The  Jury  further  fonnd  that,  while  said  work 
was  b^ng  done  by  his  men  and  by  the  nee 
of  his  teams  and  tools,  intervener  superin- 
tended the  work  as  foreman  and  worked 
with  his  men,  either  by  laboring  thereon 
liimstif,  or  by  working  In  the  blacksmith 
shop  and  procnrlng  supplies  for  the  use  of 
ta^  men  and  teams,  or  by  acting  as  foreman 
of  his  moi  and  in  superintending  the  work 
while  they  were  engaged  in  constructing  the 
grade;  bnt  tl»  jury  wwe  tumble  to  deter- 
mine  what  portion  of  the  time  Intervener 
worked  with  his  men,  teams,  and  tools  di- 
rectly npon  the  grade  and  how  much  of  the 
time  he  devoted  to  working  In  bis  blackamltb 
shop,  and  In  and  about  his  camp  and  pro- 
curing necessary  sorolles  for  the  nse  of  bis 
men  and  teams  and  f6r  the  repair  of  his 
tools.  However,  they  farther  fbtmd  that  the 
work  which  Intervener  pOTformed  In  and 
abovt  the  camp  and  wUle  going  after  snp- 
pltes  for  his  men  and  teams,  while  th^  were 
engaged  In  working  on  the  grade*  was  necsB- 
sary  for  the  iiroper  pro8ecnti(m  of  said  work. 

Tbe  trial  oonrt  held  that  Intervener  was 
not  entitled  to  a  lien  ft>r  the  Item  of  f3BZ 
for  the  hire  of  his  teams,  bat  dedacted  that 
Item  from  $1,072.93,  the  balance  fonnd  to  be 
doe,  and  rendered  judgm^t  In  favor  of  the 
Intenmwr  for  a  Uen  on  tbe  spar  track  for 
9*^.93,  tbe  difference  between  the  two  sams 
last  named,  with  6  per  cent  interest  thereon 
from  January  1,  1008 

[1]  By  its  first  assignment  apellant  Insists 
that  the  evidence  did  not  show  such  a  state 
of  facts  as  entitled  intervener  to  a  foreclo- 
sure of  Hen  for  any  amount;  and  that  the 
oourt  erred  In  refusing  a  requested  perempto- 
ry InBtmction  directing  a  verdict  for  the  de- 
fendant Upon  tbe  former  appeal  the  Oourt 
of  Civil  Appeals  held,  in  ^ect,  that  If  ap- 
pellee merely  superintended  the  work  and 
realized  a  profit  from  the  work  over  and 
above  the  reasonable  value  of  tbe  labor  em- 
ployed and  of  the  use  of  his  teams  and  tools, 
be  was  a  snbcontractor,  and  not  a  laborer, 
within  tbe  meaning  of  tbe  statute  above  re- 
ferred to.  Invoking  that  decision,  appellant 
insists  that  It  wfts  concluslvuiy  shown  that 
intervener  was  a  subcontractor  under  Read 
Bros.  A  Montgomery,  for  that  the  evidence 
shows,  without,  controversy,  that  plaintiff 
made  a  profit  out  of  his  work,  which  profit 
is  Included  in  the  principal  of  the  judgment 
rendered.  The  Jury  found  that  42  days  of 
work  were  performed  upon  the  track  from 
the  time  intervener  began  work  until  the 
time  he  hired  bis  teams  to  the  contractors; 
and  that  the  reasonable  market  value  of  the 
use  of  tbe  teams  and  tools  nsed  was  ^.2ti 
per  day  per  team.   The  Jury  did  not  find 


bow  many  teams  were  employed ;  but  int^ 
vener  t^tlfled,  without  contradiction,  that 
he  used  eight  teams  during  tbe  entire  time 
the  work  was  In  progress.  Intervener  also 
testified  that  h^  bad  on  an  average  of  ten 
men  employed,  and  paid  them  fl.76  per  day 
each;  and  that  Us  own  services  were  worth 
$4  per  day.  With  tbe  foregoing  figures  as  a 
basis  for  calculation,  the  use  of  his  teams 
for  the  42  days  would  be  $766.00,  value  of 
services  of  his  men  would  be  $735,  value  of 
his  own  personal  services  $168,  aggregating 
$1,609,  which  dedncted  from  $1,726,  the  ag- 
gregate of  the  different  amounts  found  by 
the  Jury  for  work  on  tbe  track  prior  to  the 
hiring  of  bis  teams,  would  leave  a  difference 
of  $67.10,  which  would  represent  a  poesible 
profit  realized  by  intervene  upon  that  work; 
bet  In  answer  to  two  special  Isbiub  the  Jory 
expressly  found  that  Intervener  realised  no 
profit  upon  that  work.  Intervmer  testifled 
that  the  work  consumed  58  days.  Instead  of 
42  days  foond  by  tlte  Jury.  That  testimony. 
In  connection  with  his  other  testimony,  re- 
ferred to  above,  fully  supports  the  finding 
by  the  Jury  that  be  realised  no  profit. 
pellant  has  inesented  no  assignment  that  tbe 
flndiiw  of  the  Jury  are  conflicting,  but  tbe 
contention  Is  that  the  evidence  condoalvdy 
shows  that  there  was  a  profit 

[it )]  The  fact  that  intervener  contracted 
with  Read  Bros,  ft  Montgomery  to  move  dirt 
at  12  cents  per  cable  yard  and  roek  at  7 
cents  per  yard  and  to  clear  land  at  $80  per 
acre  woald  not,  of  Itself,  render  him  a  sub- 
contractor rather  than  a  laborer,  as  that  Is 
only  tbe  method  employed  by  the  parties  to  de- 
termine the  price  to  be  paid  for  the  work. 
Railway  Co.  v.  Daniels,  62  Tex.  78.  As  shown 
above,  no  part  of  the  balance  due  Is  for  the 
services  of  intervener's  employes,  nor  for 
groceries,  tWkets,  or  fret^t  charges,  those 
Items  having  already  berai  discharged  with 
tbe  money  advanced  by  the  contractors ;  and, 
as  no  Hen  was  given  for  the  item  of  $362 
for  the  hire  of  teams,  tbe  question  to  be  de- 
termined is  whether  or  not  a  U«i  was  estab- 
Ushed  for  the  balance  of  $720.  This  Item 
was  for  the  use  of  appellant's  teams  and 
tools  and  his  own  personal  services,  and  tbe 
controlling  issue  is  whether  or  not  be  work- 
ed with  bis  teams  and  tools  in  such  manner 
as  to  give  him  a  Moi  therefor,  under  tbe  pro- 
visions of  article  6640,  Revised  Statntes  1911. 
As  shown  above,  the  Jury  found  that  during 
the  entire  time  that  the  work  performed  by 
bis  hired  men  and  teams  was  In  progress 
intervener  worked  with  th«n.  Tbe  work 
done  by  him  around  the  camp,  of  tbe  charac- 
ter Indicated,  which  was  necessary  to  the 
prosecution  of  the  work  done  by  bis  hired 
men,  we  think,  was  work  with  bis  teams  and 
toots  the  same  as  the  other  services  perform- 
ed by  him  directly  on  the  track,  such  as  driv- 
ing the  teams,  holding  the  plow,  and  blasting 
rock.  For  the  fwegoing  Kasons,  the  first 
assignment  Is  overroled. 
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And  tor  nuum  Indlwted!  titmOj 
tben  IB  no  merit  in  On  nemid  urignmoit 
of  eiTor,  In  wlUdi  tlie  eoDtentlcn  Is  mads 
that  Uiexe  is  ao  ntppcwt  In  tha  «vld0iioe  for 
the  finding  of  the  Jury  that  Interreiier  reaUi- 
ed  no  profit  ftwn  tlw  labor  ot  Ua  hired  men; 
nor  in  Oie  aevoith  aaalgnment  of  mor  pte- 
salting  the  proposition  thmt  time  la  no  rap- 
port in  the  evidence  for  tte  Jury's  flndinf 
that  the  balance  due  luv^Uee  rq»reaeats  (hiIj 
reaaonaUe  wages  tor  himself  and  for  the 
use  of  Ids  teams  and  tools. 

[4]  Bj  anotaier  aaalgnment  it  Is  indsted 
that  the  evidence  condasiyely  ahows  that  the 
work  dme  by  Intwoier  npon  tlie  traA  was 
flnlBhed  October  6,  1907,  at  which  time  the 
unpaid  balance  for  audi  work  became  due; 
and  tliat  tlw  finding  of  the  Jury  that  sach 
balance  became  doe  Jannarjr  1, 190^  is  wiOi- 
ont  eridenoe  to  siqniort  it  If  Uiis  was  ar^ 
lor,  it  was  an  oror  in  anMUa&fs  favor  and 
against  the  ai^i^efc  Hwoe  Oils  aaslsnmait 
is  overruled. 

From  the  cooclnslonB  already  stated,  It  f  ol- 
lowB  that  thoe  was  no  error  In  overmllng 
the  appellanfa  motion  for  a  Judgment  In 
Its  favor  upon  the  findings  of  the  Jury,  as  in- 
elated  by  the  third  and  fourth  aaalgnmenta  of 
error;  nor  was  such  judgment  excessive^  as 
Insisted  by  the  fifth  assignment  of  error. 

Cf]  Appdlee  presents  several  croas-assign- 
meata  of  error,  inriatitig  that  he  was  cntlttod 
to  a  statutory  lien  for  the  entire  balance 
found  to  be  due  him;  and  that  the  court 
erred  In  denying  a  lien  for  the  item  of  $352 
for  the  hire  of  his  teams  and  tools,  as  noted 
already.  As  it  Is  undisputed  that  Intervener 
did  not  work  with  his  teams  and  tools  while 
they  were  so  hired,  there  was  no  Ilrai  In  his 
favor  for  that  ItenL  Bast  Tex.  By.  Go.  v. 
Foley,  30  Tex.  Civ.  App.  129,  69  S.  W.  1030. 

In  answer  to  two  interrogatories  propound- 
ed to  them,  the  Jury  found  that  the  contrac- 
tors made  the  paymenta  to  appellee  without 
reference  to  how  they  were  to  be  applied,  and 
without  designating  to  what  part  of  Intervoi- 
er's  account  against  them  the  paymenta 
should  be  applied.  But  in  answer  to  other 
interrogatories  the^r  found  that  the  full  sum 
of  $1,092.S8  paid  by  the  contractora  was 
l^ld  for  work  done  by  appellee  upon  the  spur 
track  to  the  time  he  discharged  his  employes 
and  hired  his  teams  to  the  contractors.  No 
axslgument  is  presented  to  these  apparently 
conflicting  findings. 

[I]  Intervener  Insists  that  he  had  the  right 
to  apply,  and  (Ud  apply  the  payments  made 
by  the  contractors  to  the  satisfaction  of  tlie 
item  of  ¥362,  thus  leaving  the  balance  found 
by  the  Jury  to  represent  a  claim  for  his  labor 
and  the  use  of  his  teams  and  tools  on  the 
work  done  before  hia  teams  were  hired  to 
the  contractors.  The  payments  made  by  the 
contractors  were  made  during  the  months  of 
August,  Sesitonbec,  and  October,  and  accord- 
ing to  testimony  of  the  interreaer  lilms^  pay- 


ments made  to  bis  Miq;aorfis  for  llieir  services 
were  made  bgr  the  contractors  direct,  who  al- 
so paid,  as  advancanOktB  to  appellee;  tte 
varlons  items  shown  in  the  acoonnts  snbmlt- 
ted  to  him  by  the  contractors.  Furthermore, 
as  shown  by  the  findings  of  the  trial  Judge, 
the  truth  of  which  Is  not  challenged.  Inter- 
vener, during  nkmth  of  Nov«nber,  IflOT, 
received  a  statenmt  from  the  contractors, 
showing  the  various  items  for  which  the 
payment  by  tliem  bad  been  made;  and  tihat 
intorrenv  acoevted  the  same  as  correct,  and 
made  no  claim  of  rl^  to  ai^dy  ttiose  pay- 
menta differently  until  several  months  th«e- 
afttf,  when  ha  was  advised  by  bis  attmmey. 
Just  before  Qm  Instltntloii  <a  this  salt,  ttast 
he  bad  the  legal  tlgbt  to  ai^  V8B2  o£  andi 
paymoits  to  tbe  'Sattsfitctiw  of  the  ttem  for 
the  hire  of  his  teams  and  toola  to  the  om- 
tractors.  It  thus  appears  tnm  tbe  nndis- 
puted  evidence  that  the  various  payments 
made  1^  tiie  cmitractors  to  IntOTOier  were 
applied  upon  the  debt  that  the  contractors 
owed  him  for  the  work  done  beCore  the  ctof 
tractors  hired  the  teams.  Certainly  a  credi- 
tor had  not  the  privilege  of  applying  a  pay- 
ment made  by  his  debtor  to  a  debt  whlcta  did 
not  exist  at  the  time  the  payment  was  made, 
but  which  was  later  incurred,  in  the  ab- 
sence of  some  iQMcial  agreocoent  to  that  ef- 
fect; and  there  is  no  evidence  in  the  roord 
in  thiif  case  of  any  such  nndtfatandin^ 
Hence  the  first  four  cross-asalgnments  of  »• 
ror  are  overruled. 

[7]  As  the  evidmce  shows  conclusively 
that  the  $352  item  tor  the  hire  of  teams  lias 
not  been  paid,  but  is  included  In  the  balance 
tonnd  to  be  doe  by  tbm  contractors.  It  fol- 
lows that  at  all  events  there  was  no  error 
In  excluding  the  testimony  offered  appel- 
lee to  show  that  the  contractors  executed 
a  bond  to  appelant  to  indemnify  it  against 
all  liens  that  might  be  fixed  for  any  work 
done  upon  the  spur  trade  by  any  employ^  of 
the  contractors,  and  that  the  defense  urged 
to  lntervener*8  suit  was  In  fact  made  by  the 
IndemnltOT  rather  than  by  the  appelant; 
and  hence  no  harm  could  result  to  the  appe- 
lant If  the  paymoits  were  applied  In  part  as 
a  credit  for  the  hire  of  his  teams  and  toola, 
as  proposed  by  appellee. 

The  Judgment  is  in  aU  tilings  afflrmed. 


DID  LAY  et  aL  v.  WOLFF ABTH: 

(Court  of  Civil  Appeals  of  Texas.  Amaiilla 
Feb.lfi,19IB.  Bdieaiiiw  Denied 
BCareh  16,  UlSj 

1.  Appeal  and  IEbbob  d  742*) — ^AssxoirusifTS 
or  Ebbob— Pbopobitiors  and  STATKHzitra. 
Where  defendant's  brief  was  defective  is 
violating  role  71a  (146  S.  W.  vU)  for  diitrict 
and  county  courts,  rules  24  and  25  (142  8.  W. 
zii)  for  Courts  of  Civil  AppealL  ana  also  dis- 
regarded roles  81.  ^  and  6S  (142  3.  W.  xiil. 
xvi)  by  the  Court  of  Civil  Appeals,  the 
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nwnt^  propodtioiu,  and  •tetemenb  cumot  b* 
eoniidered  over  an»eUM'i  objeetlou 
_CBId.  Not*.— F<a>  other  cami,  sea  Aamai  and 
EiTor,  Cut  Dis.  I  8000;  De&  mf/f  742.*] 

2.  TAXAnon  a  MS*)— CSoujwnon  or  Dblzh- 

QCTBIIT  TiXBB— SUTDTOST  PBOTXBIONS— BS- 

PEAL. 

Acts  24th  Leg.  c.  42  (Rev.  St  189S,  c.  Ba. 
tit  104,  arts.  S282a-0282D),  conoeniing  collec- 
tion of  delinqoent  taxes,  and  relating  to  the 
residence  of  connties  unorganized  and  residence 
and  nonresidence  of  organized  counties,  does 
not  repeal  Acts  16th  Lee.  c.  133  (Rev.  St  188S 
arta.  6188-61S3),  refenins  to  nonresidenoe  ci 
unorganised  counties  own&ig  land  therein,  an- 
thoriziDg  the  Comptroller  to  assess  and  collect 
such  taxes,  and  pointing  out  the  method  to  be 
pursued. 

TEd.  Note.— For  other  eaaea,  aee  Taxation, 

Cent  Dig.  I  1018;  Dec;  Dig.  {  640.*] 

Appeal  tnm  Dlatrict  Court,  Lubbock  Coao- 
ty;  W.  R.  Spmcer,  Judge. 

Action  b7  James  R  De  Lay  against  George 
W.  Wolffarth.  Jodgment  for  defttidant,  and 
plaintiff  aiv>eal8.  Affirmed. 

Randolpb  &  Randolpb,  of  Plalnvlew,  (or 
appellant  Baon  ft  Elett,  of  Labbock,  toT 
app^lee. 

HUFF,  O.  J.  Hiis  Is  an  action  of  tr^pass 
to  try  title,  brought  by  aiK>ellaDt,  James  R. 
De  Lay,  and  J.  E.  Lancaster,  against  appel- 
lee, George  0.  Wolffarth,  In  the  district  court 
of  Terry  county,  and  by  agreement  the  v&i- 
ne  was  changed  to  Lubbock  county,  wbere 
tbe  same  was  tried  In  tbe  district  court  of 
tbat  county.  The  appellee  entered  a  plea  of 
not  gnllty  and  tbe  three-year  statute  of  lim- 
itation. For  the  tects  more  in  detail,  we 
refer  to  the  report  of  this  case  on  the  former 
aiveal  in  142  8.  W.  617.  The  appellants 
show  themselTee  the  owners  of  the  land  in 
Question  by  a  regular  chain  of  transfers, 
duly  recorded  down  to  themselves,  and  by 
the  will  of  Nelsw  Ketcham,  the  patentee  of 
tb»  land  in  question,  bequeathing  the  land 
to  his  named  children,  and  by  proof  of  helr- 
flhUi.  The  appellee  lellea  on  a  tax  title  from 
the  state  of  Toa^  eonv^ng  the  title  to 
the  state  for  the  taxes  due  on  the  land  tot 
the  year  1894,  and  which  land  was  sold  by 
the  Comptroller  of  the  state  of  Texas  Oc- 
tober 1,  1886,  and  bought  in  by  Che  stata 
The  land  was  situated  in  Teray  county, 
which  at  the  time  of  the  levy  and  sale  of 
the  land  warn  nnorganiied  and  attached  to 
Hartln  county  for  Jtidldal  pnrpoeea.  Tlie 
taxM  were  assessed  and  the  proceedings  for 
the  collection  by  the  Comptroller  were  made 
and  had  under  an  act  approved  April  22, 
1878^  and  which  took  effect  July  24,  1879, 
aod  which  was  earrled  forward  into  tiie  Be- 
Tlaed  Statutes  of  1896,  u  arUclea  6138  to 
BUBi,  indnslva  It  la  admitted  at  the  time 
tbe  taxes  wen  assessed  aad  the  land  sold 
that  the  then  owners  were  nonresidents  of 
Terry  county.  The  ownera  did  not  redeem 
the  land  within  two  years  after  the  sale 
tboreof  to  Oie  stat^  nor  offer  to  do  so,  and 


thereafter  the  land  was  properly  {^assifled 
as  land  belonging  to  the  common  school 
fund, 'and  was  disposed  of  to  one  Sullivan, 
the  vendor  of  ai^^lee.  It  Is  admitted  that, 
all  the  requirements  of  the  law  with  refer- 
ence to  the  sale,  aettlement,  and  the  like 
were  fnlfllled  by  the  purchaser  from  the 
state.  No  question  Is  made  as  to  sach  sale. 
The  only  question  presented  to  this  court  is 
whether  or  not  the  action  of  the  Comptrol- 
ler In  making  the  sale  for  the  taxes  was  in 
accordance  with  the  law,  and  whether  he 
had  the  power  to  do  so.  The  appellees  prov- 
ed a  proper  levy  of  county  taxes  by  the  com- 
missioners' court  of  Martin  county  for  the 
year  1894,  26  cents  on  the  $100  valuation  for 
general  county  fund,  and  25  centa  on  the 
$100  valuation  for  courthouse  and  jail  fund. 
The  evidence  shows  that  the  Comptroller 
upon  receipt  of  the  tax  rolls  of  Uartln  coun- 
ty to  which  Terry  county  was  then  attached 
compared  the  lands  rendered  to  the  assessor 
of  Uartln  county  with  those  previously  ren- 
dered to  the  Comptroller  by  nonresidents 
before  making  the  delinquent  list,  and  plac- 
es such  value  upon  the  land  as  he  deemed 
just  and  fair.  He  made  out  the  delinquent 
list  as  required  by  law,  and  thereafter  fully 
complied  with  the  law  as  to  making  levy  on 
the  land  for  the  delinquent  taxes  due.  No- 
tice of  sale  was  published  for  the  required 
time,  giving  date  and  place  of  sale,  as  re- 
quired by  law,  and  made  the  sale  at  the  time 
and  place  required  by  law,  and  as  given  In 
the  notice.  In  other  words,  he  fully  com- 
pUed  with  articles  5139  to  5147,  inclusive 
We  have  carefully  gone  over  the  acts  of  the 
Comptroller,  and  find  that  in  making  the 
sale  of  tbe  land  for  the  taxes  due  thereon 
for  the  year  1894  he  has  strictly  and  in  con- 
formity with  the  powers  granted  him  sold 
the  land  to  tbe  state.  The  deed  by  himself 
to  the  state  Is  not  acknowledged,  but  the  ex- 
ecution was  duly  ptOYea  by  the  testimony  ot 
the  Comptroller  himself.  'Vntbont  reciting 
In  detail  the  facts  proving  the  successive 
Bt^  ot  the  Comptroller,  we  find  that  lie  has 
strictly  compiled  wltii  each  of  the  steps  re- 
quired ot  him  by  law  authorising  him  to 
mate  the  sala  The  eridenoe  fully  meeta 
tbe  requirunoiti  held  to  be  necessary  ta  tiie 
ease  of  Keenan  r.  Blan^ter,  40  Tex.  Oiv. 
Appv  180.  108  B.  W.  703. 

t1]  Tbe  appellanta  presoit  a  nnmbw  of 
assignments,  propositions,  and  statonents 
therennder,  to  eadi  of  which  the  appellee  oh- 
Jecta  upon  various  grounds.  We  must  ens- 
tain  the  objectlona.  Tlie  case  Is  not  briefed 
in  accordance  with  the  rules,  and  Is  so  de- 
fective that  we  cannot  consider  it  om  ap- 
pellee's  objections.  Bnle  71a  (146  8.  W.  vil) 
for  district  and  county  courts,  rules  24  and 
26  (142  a  W.  xU)  for  the  Gourta  of  avll  Ap- 
peals, have  been  disregarded.  Rules  81,  82 
(142  S.  W.  xlil).  and  68  a42  a  W.  xvl)  fbr 
Courts  of  Civil  Appeals  are  violated  and  dls- 
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VQgarded.  It  would  serve  no  nsefol  pnrpose 
to  dlscusa  the  several  objections.  We  be- 
lieve It  sufficient  to  state  tbat  eadi  and  all 
are  well  taben. 

[2]  There  Is  only  one  Question  preeeateA 
which  we  feel  called  ujftm  to  dlacasa,  and 
that  Is  whethOT  or  not  the  sale  made  1^  the 
Comptroller  to  the  state  was  absolutely  rolA. 
The  contention  appears  to  be  that  the  act 
aiK>roTed  April  13,  1895,  for  the  collection  of 
dellnqumt  taxes  (page  60  of  the  Acts  of 
1885),  and  carried  forward  Into  ttie  Bevlsed 
Statutes  of  1895,  as  chapter  Ga  of  title  104, 
r^MAls  Acts  187^  arts.  KL38  to  615%  inclu- 
sive (Berlsed  Statutea  of  18919.  In  this  coo- 
tuition  we  cannot  concur.  Tbeoe  two  acts 
refer  to  two  different  classes  of  persons. 
One  Is  to  the  re^ddents  of  counties  unorgan- 
ized and  residoits  and  nonre^ents  ot  or^ 
ganlsed  coontleB.  The  other,  the  act  of 
1879,  refers  to  nonresidents  of  unOTganlsed 
counties  owning  land  ther^n  under  which 
act  appellee  claims.  Section  12,  art  8,  of  the 
Constitution  of  1876,  provides:  "Lands  ly- 
ing In  and  owned  by  nonresldento  of  nnor- 
gftnlsed  counties  •  •  •  shall  be  assessed 
and  the  taxes  thereon  collected  at  the  office 
of  the  Comptroller  of  the  state."  It  is  evi- 
dent that  the  act  of  1879  was  passed  In  con- 
formity with  the  above  provision.  By  that 
act  the  Comptroller  was  authorized^  em- 
powered, and  It  was  made  his  dut7  to  assess 
and  collect  such  taxes,  and  the  act  further 
points  out  the  mode  and  method  which  he 
shall  pursue  in  doing  so.  Under  the  act  of 
April  13,  1895,  the  commissioners'  court  or 
county  judge  of  the  counties  In  which  the 
land  is  situated  are  authorized  to  order 
suits  for  the  taxes  thereon,  and  to  foreclose 
the  Hen  therefor.  All  the  provisions  of  the 
act  evid^ce  the  fftct  that  the  local  officers 
may  by  means  of  a  suit  in  the  district  court 
where  the  land  Is  situated  sue  for  the  collec- 
tion of  the  taxes  due  thereon.  The  Consti- 
tution makes  the  taxes  due  on  lands  situated 
In  unorganized  counties  owned  by  nonresi- 
dents collectible  at  the  Comptroller's  office. 
It  Is  not  to  be  presumed  that  the  Legisla- 
ture intended  to  provide  for  the  collection  of 
taxes  80  due  at  a  place  and  by  officers  not 
authorized  by  the  Constitution.  A  careful 
perusal  of  the  act  of  April  13,  1895,  will  not 
disclose  that  provision  Is  made  therein  to 
collect  the  taxes  due  on  land  In  unorganized 
counties,  owned  by  nonresidents,  by  local  of- 
ficers. This  court  held  on  the  former  appeal 
of  this  case  that  the  act  of  1895  did  not 
repeal  the  law  under  which  the  Comi)trolIcr 
made  the  sale.  142  S.  W.  619.  This  con- 
clusion of  the  court  finds  support  In  the 
case  of  Masterson  v.  State,  17  Tex,  Civ.  App. 
91.  42  S.  W.  1004.  If  there  Is  need  of  fur- 
ther support,  we  think  It  may  be  found  by 
the  act  of  April,  1897  (page  132),  which  com- 
pletely amends  the  act  of  April  13,  1895;  and 
by  the  aot  of  the  same  L^^ture,  at  the 


same  session  (dbapter  48,  p.  4S),  where  tbe 
Legislature  amends  the  act  of  1879,  by 
amendlDf  artlclee  S189  and  S162,  and  bj  add- 
ing article  6163a.  The  Legislature  certainly 
understood  at  tbat  session  that  the  act  of 
1879  was  still  In  force,  and  sought  to  make 
nuxe  d^lnite  some  of  its  provlslona.  We 
therefore  conclude  the  act  of  1896  did  not 
abrogate  the  act  of  1879  or  articles  6139  to 
5163,  Inclusive.  The  Comptroller,  under  such 
act,  had  the  right  to  sell  the  land  for  the 
taxes  due  thereon  at  the  time  and  place  be 
did,  and,  having  properly  exercised  his  pow- 
er, the  state,  after  two  years,  had  the  right 
to  dispose  of  the  land  as  oommon  atibool 
land. 

There  Is  no  error  assigned  and  properly 
Iffl^ed,  such  as  requires  a  reversal  of  this 
case,  and  we  therefore  in  all  aungs  nfllrm 
the  Judgment  of  the  court  bdow. 


WICHITA  FALLS  COMFBESS  Oa  «t  aL  T. 
W.  L.  MOODT  ft  00. 

(Court  of  (Xvil  Appeals  of  Texas.   San  Antoniob 
Feb.  6,  1013.    Rdiearing  Denied 
March  12, 1918.) 

1.  TBIAI.  (i  266*)— LlSOTATION  or  EVXDKICCB 

— iNerBDCTioK— Dun  to  Request. 

Where,  in,  an  action  for  fraud  In  the  sblp* 
ment  of  certain  cotton  to  plaintifEB,  (Mrreipona- 
ence  between  plaintiffs  and  the  shipper  was  ad- 
mitted, on  plaintiffs'  promise  to  prove  a  con- 
spiracy, over  objection  tbat  it  did  not  appear 
that  the  other  defendants  bad  knowledge  there- 
of, it  was  plaintiCa*  duty,  and  not  that  of  the 
defendants,  on  failing  to  redeem  snch  promise, 
after  having  reqaested  a  general  charge  which 
did  not  mention  such  issae,  to  request  an  in- 
struction limitiog  such  evidence  to  its  applica- 
tion to  the  shipper. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  627-641;  Dec.  Dig.  |  255.*] 

2.  EviOEitcn  (I  130«>— InnnPBRDBifT  SnaLU 

TBANSACnOIT& 

Where  a  compress  company  was  joined  as 
a  party  to  a  fraudulent  division  of  certain  bales 
of  cotton  shipped  out  to  plaintiffs  under  bills  of 
lading  as  Cull  bales,  evidence  that,  several 
mon^B  prior  to  the  transaction,  the  shipper's 
partner  aslEed  witness,  who  was  operating  a 
different  compress,  'to  divide  certain  bales  of 
cotton  for  him,  was  inadmissible. 

[Ed.  Note.— For  other  cases,  see  Bvidencsb 
Cent  Dig.  8  403;  Dec.  Dig.  |  m*] 

3.  Fbauo  (I  64*)— Nones— Evrnmrcs. 

Where  a  compress  company  was  charged  as 

a  party  to  the  fraudulent  division  of  certain  cot- 
ton bales  shipped  to  plaintiffs  as  full  bales,  evi- 
dence that  it  was  not  customary  to  divide  cotton 
at  compresses  and  repack  the  same  so  as  to  make 
two  bales  out  of  one,  while  not  evidence  ot 
fraud,  was  admissible  to  show  that  the  ship- 
per's request  for  the  compress  company  so  to  do 
was  notice  to  the  company  that  a  fraud  was  In- 
tended to  be  perpetrated  by  means  of  its  as- 
sistance. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  §§  50,  61;  Dec.  Dig.  |  54.*] 

4.  Fbaud  (8  SO*)— Decbit— BviDZNCt 

A.,  having  contracted  to  ship  certain  cotton 
to  plaintiffs,  procured  defendant  compress  com- 
pany to  divide  400  bales  and  recom  press  the 
same  so  as  to  make  800  apparent  fall  bales,  for 
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which  defutdmnt  liraed  a  ftlae  receipt  on  which 
the  iMpper  procared  bUls  of  lading  from  a  car- 
rier, d^ribing  the  cotton  as  full  bales  of  eeti- 
mated  weight,  against  which  A.  drew  drafts 
with  blUs  of  lading  attached,  and  succeeded  in 
having  the  drafts  collected  tram  plaintiff  before 
the  arrival  of  the  cotton  or  the  diMorer?  of  the 
fraud,  held,  that  the  compress  compan;,  hav- 
ing issued  a  false  certificate,  was  estopped  to 
deny  that  it  had  participated  in  the  fraud  and 
was  liable  for  the  damages  sustained,  notwith- 
standing It  appeared  that  the  frand  was  dis- 
covered bj  a  clerk  of  the  railroad  company  be- 
fore the  shipment  of  the  cotton. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  {  86;  Dec  Dig.  {  30»] 

6b  AcnoH  (S  40*)— GavBB  of  AonoH  —  Mis- 

JOZnDKS. 

Hisjoloder  <tf  caiues  <d  action  will  not  h$X 
plaintiffs'  recovery  on  the  merits,  since  If  pre- 
sented by  plea  in  abatement  plaintiffs  would  be 
required  to  dismiss  to  the  extent  necessary  to 
cure  the  objection,  and  if  presented  in  connec- 
tion with  the  plea  of  privilege  the  sustainlns 
thereof  woald  only  require  a  tiansf^  of  the 
case  to  the  court  in  which  the  venue  should 
have  been  laid. 

[Ed.  Note.— For  other  cases,  see  Action,  Oent 
Dig.  K  378-383.  385-448 ;  Dea  Dig.  g  45.*] 

6.  Indkhhitt  <S  13*)  —  Bills  of  Lading— 
Fbauoulbnt  Issux  —  Cabbibb'b  Aobnt— 
Bboovebt  Ovra. 

When  a  compress  company  was  frandn- 
lently  induced  by  a  shipper  of  cotton  to  divide 
the  bales,  and,  after  recompressing  bo  that  the 
half  bales  appeared  as  full  bales,  issued  a  cer- 
tificate to  a  carrier  for  full  bales,  on  which  the 
carrier  issued  bills  of  lading  by  which  plaintiff, 
the  consignee,  was  defrauded,  and  it  appeared 
that  it  was  the  duty  of  the  compress  company 
to  load  the  cotton  after  which  it  was  checked 
by  a  servant  of  the  carrier,  the  fact  that  such 
servant  acquired  knowledge  of  the  fraud  in  time 
to  have  permitted  the  carrier  to  notify  the  con- 
signee, bnt  negligently  or  willfully  failed  to  do 
so,  did  not  deprive  the  carrier  of  its  right  to  re- 
cover over  against  the  compress  company  for  the 
damages  recovered  by  the  consignee  against  the 
carrier  by  reason  of  the  fraudulent  issue  of  the 
bills. 

[Ed.  Note.— For  other  cases,  see  Indemnity, 
Cent  Dig.  fS  29-3S :  Dec.  Dig.  |  13.*] 

7.  Set-Off  and  Ooxtntkbolaih  {{  83*)— Daic- 

AOS8. 

A  shipper  of  cotton  to  plainti&  fraudu- 
lently procured  defendant  compress  company  to 
divide  the  bales  into  half  bales  and  subsequent- 
ly shipped  them  ont  as  full  bales  In  two  differ- 
ent lots  and  collected  two  drafts  attached  to 
bills  of  lading  through  different  banks.  After 
the  frand  was  discovered,  plaintiff  brought  an 
action  based  on  the  transaction  covered  by  one 
of  the  drafts,  and  recovered  $2,976.  Held,  that 
defendant  compress  company,'  in  an  action 
founded  on  the  shipment  covered  by  the  other 
draft,  was  not  entitled  to  set  off  the  amount  so 
recovered  on  the  other. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Oountsrclaim,  Cent  Dig.  H  i,  92,  64,  S6;  Dee. 
Dig.  S  88.*] 

8.  Appeal  and  ShsoB  ({  1070*)— Ebbonkous 

InSTBDCTIORS— RfOHT  TO  ALLBGK  EBBOB. 
Where  a  special  charge  offered  by  appel- 
lant was  erroneous,  it  was  estopped  to  claim  on 
appeal  that  the  verdict  was  improper  because 
the  jn^  did  not  follow  such  instruction  and  de- 
cided the  issoes  In  accordance  with  tiie  conrt's 
general  charge. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Ewor^^Cent  Dig.  8S  4231-4233;  Dec  Dig.  8 


9.  TbIAL  Q  2{^)— iNSXBUOnONB— Bbtbot  ow 
EvjOBltCB. 

In  an  action  against  a  hank  and  a  com- 
press company  for  damages  to  plaintiffs  arising 
out  of  a  fraudulent  shipment  of  cotton,  a  re- 
quested charge  that  the  evidence  failed  to  show 
any  conspizacy  or  agreement  between  the  bank 
and  the  compress  company,  and  Uiat  the  jury 
must  not  consider,  for  any  purpose,  as  against 
the  compress  company,  any  testimony  intrudac- 
ed  to  show  liability  on  the  part  of  the  bank, 
was  properly  refused,  since  the  bills  of  lading 
covering  the  cotton  admitted  in  evidence  were 
admifiaible  against  both  parties. 

[Ed.  Note. — For  other  cases,  see  Trial,  Oent 
Dig.  U  606,  696-612;  Dec  pig.  §  262.*] 

10.  TBiAL.Cg  199*)— INSIBUOTION&— Request- 
ed Craboe— Aduissibiutt  of  Evidence. 

Such  Inetmction  was  also  properly  refused 
as  authorizing  the  jury  to  pass  on  the  admissi- 
bility of  the  evidence  as  sgainst  the  bank  and 
the  compress  company. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gait 
Dig.  U  467-470;  Dec  Dig.  |  199.*] 

11  Tbial  d  81S*)  —  Submission  of  Case— 
CoionmiCATioRS  Bbtwbbb  Ooubi  and  Jit- 

BT. 

After  a  jury  had  retired  to  a  room  opening 
out  of  the  courtroom,  the  door  of  whicb  was  in 
the  view  of  the  court  tiie  jury  sent  a  written 
conmiunication  to  the  judge  asking  whether  if 
they  found  against  all  of  the  defendants  they 
would  be  obliged  to  find  in  favor  of  defendant 
railroad  company  against  two  other  defendants, 
whereupon  the  ludge  wrote  on  a  slip  of  paper 
the  word,  "Tes,"  and  signed  bis  name  with  the 
direction  that  the  slip  be  retained.  Thereafter 
the  foreman  sent  out  another  slip  asking  wheth- 
er, if  interest  was  allowed,  it  was  the  duty  of 
the  jury  to  compute  it,  to  which  the  judge  an- 
swered on  another  slip,  "Not  necessarily.  The 
slips  were  returned  with  the  verdict  and  judg- 
ment Held  that,  while  such  practice  was  not 
approved,  it  constituted  a  substantial  compli- 
ance with  the  statute,  providing  that  when  the 
jury  wished  to  communicate  wiUi  the  oiurt  they 
shall  be  brou^t  into  open  court,  where  their 
foreman  shall  state  what  they  desire  to  com- 
municate 

[Ed.  Note.— For  otlier  cases,  see  Trial,  Cent 
Dig.  IS  730.  746;  Dec  Dig.  |  818.*] 

12.  Venue  (5  22*)— Joint  Defendants— Ju- 

BIBDIOnON. 

Where  a  railroad  company  and  a  bank  and 
a  compress  company,  located  in  different  coun- 
ties, were  jointly  sued  for  fraud  arising  out  of 
a  shipment  of  half  bales  of  cotton  under  bills  of 
lading  describing  them  as  full  bales,  issued  by 
the  railroad  company  on  certificates  from  the 
compress  company,  the  fact  that  it  might  sub- 
sequentlv  appear  that  the  railroad  company  was 
not  liable  would  not  show  that  it  was  fraudu- 
lently joined  for  the  purpose  of  conferring  ju- 
risdiction of  all  the  defendants  in  the  coun^ 
where  the  railroad  company  could  have  been, 
and  was,  properly  sued. 

[Ed.  Note.— For  other  cases,  see  Venue,  Gent 
Dig.  Si  86-87 ;  Dec  Dig.  S  &*] 

18.  Gabbiebs  (S  47*)  —  BiiXB  of  Ladino— 
Fbaud— Aobnt's  Authobitt  to  iBsnB— Es- 
toppel. 

Where  a  carrier  acting  on  the  fraudulent 
certificate  of  a  compress  company  issued  bills 
of  lading  for  a  certain  number  of  full  bales  of 
cotton  when  by  reason  of  a  fraudulent  recom- 
press  only  half  bales  were  delivered  and  shipped 
to  plaintiffs,  who  were  defrauded,  the  carrier 
not  having  denied  the  authority  of  its  agent  to 
issue  the  bills,  bat  claiming  that  he  was  author- 
ized to  issue  them  for  the  number  of  bales  spec- 
ified on  "estimated  weights"  as  stated  in  the 
bills,  it  being  permitted  to  transport  cotton 
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without  wcighiny  the  Mine,  It  wu  estopped  to 

deny  that  it  had  received  ttw  number  of  full 
taleg  ipedfied  in  the  bili,  aa  against  plaintiffs 
who  were  bona  fide  holders  thereof. 

tEd.  Note.— For  other  cases,  ne  Carriers, 
Gent  Die  H  107.  108,  IM-dSTaCM;  De&^g! 
I  47.*] 

14.  PLKaOINO  a  291*>— WUTTEN  IirSTBUlOENT 

—Bill  or  LAJ)isa— Authobitt  to  laaux— 
Denial. 

Where,  in  an  action  for  the  fraudulent 
shipment  of  cotton,  plain  tiffs'  caose  of  action 
as  against  defendant  carrier  was  in  part  based 
on  the  carrier's  bill  of  lading,  want  oi  authori- 
ty of  the  carrier's  agent  to  ezeents  tiw  bill  could 
only  be  pleaded  nnder  oath. 

[Ed.  Note.— For  other  casea,  Pleading 
Otnt  Dig.  H  864,  86S.  SOOW^;  Dea  Dig.  I 

15.  Oabbisbb  (f  63*)  —  Bills  ov  Ladino— 
Shipubht  or  Coteov— "Balk"— "BarmcAT- 

>D." 

Where  there  was  eridUMie  diat  a  bale  of 

cotton  as  nsed  in  the  cotton  business  means  a 
"bale"  weighing  approzimatelf  600  ponnds,  and 
the  term  ^'estimated"  as  used  in  a  cotton  bill 
means  that  the  cotton  is  considered  as  weigh- 
ing 560  pounds,  and  a  carrier's  agent  testihed 
that  he  would  not  knowinglj  issue  bills  of  lad- 
ing for  cotton  when  only  half  bales  had  been 
deliTered  to  the  carrier,  proof  tliat  by  a  fraudu- 
lent certificate  of  the  compress  company  485 
half  bales  were  delivered  to  the  carrier,  for 
which  a  bill  of  lading  for  485  bales  of  estimat- 
ed weight  was  issued,  did  not  ^ow  that  a  de- 
lirery  by  the  carrier  of  the  half  bales  so  re* 
ceived  constituted  a  snffieiant  daUrorj  undw  tht 
UU  of  lading. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Gent.  Dig.  H  131,  166-167 ;  Dec.  Dig.  S  5a* 

For  other  dcfinitioiis,  see  Words  and  Phrases, 
voL  1,  p.  680 ;  ToL  3,  pp.  2492.  2493.] 

la  Fbaud  (S  S0*>— Bills  or  LADino— Fbaud- 
ULENT  Issue— Carbieb's  Lxabiutt. 
A  cotton  shipper  having  fraudulently  pro- 
cured a  compress  company  to  split  bales  of  cot- 
ton, the  compress  company  under  a  contract 
with  the  carrier  loaded  the  cotton,  and,  having 
issued  fraudulent  loading  receipts  or  certificates, 
the  shipper  procured  a  bill  of  lading  from  the 
carrier  as  for  full  bales.  None  of  t£e  railroad 
company's  employes  bad  anything  to  do  with 
the  loading,  nor  had  any  of  such  employ^ 
whoae  duty  it  waa  to  sign  bills  of  lading,  any 
actual  knowledge  or  notice  of  the  fraud  at  the 
time  the  bill  was  issued.  Held,  that  the  com- 
press company  was  the  agent  of  the  railroad 
company  ui  receiTing  and  k>adiiig  the  cotton, 
and  that  the  carrier  was  therafora  chaised  with 
knowledge  of  the  fraud. 

[Bd.  Note.— For  other  cases,  see  Fraud,  Cent. 
DiTi  85;  Dm.  Dig.  S  SO^n^ 

17.  AiTEAL  AND  Xbbob  ({  1033*)— Biout  to 
Allege  EKEOB-<!oNrucnNO  Ohabges. 

Where  special  requested  charges  which 
were  not  correct  and  were  more  favorable  than 
defendant  was  entitled  to,  were  s^ven,  defend- 
ant coold  not  object  on  appeal  that  there  was 
a  conflict  between  mnA  charges  and  the  charge 
of  the  court. 

[Bd.  Note. — For  other  cases,  aee  Appeal  and 
Error,  Cent  Dig.  H  4052-1062;  Dec.  Dig.  | 
1033.*] 

18.  Fbaud  H  68*)  —  Btidihgi  —  Sakfles  — 
iDEnnnoAXioii. 

Evidence  held  snffident  to  identify  certain 
•amples  of  cotton  as  having  been  taken  from 
the  cotton  in  controversy. 

[Ed.  Note.— For  other  cases,  see  Frand,  Cant 
Dig.  SS  65-68:  De&  Dig.  |  68.*] 


19.  APnAL  AETD  Ebbob  (1  1047*)— BnAiox 

or  BVIDEMCB— LlMITATIOH. 

Where  certain  evidence  waa  admiaidble  as 
against  one  of  the  defendants  and  was  after- 
wards limited  by  the  court  to  its  ^[ect  as 
against  him,  it  was  not  emr  that  tha  oomt 
omitted  to  limit  the  srideuea  wImd  It  was  re- 
ceived. 

[Ed.  Note.— For  other  cases,  see  Appeal  aiKl 
Error.  Cent  Dig.  H  4132.  4133,  4146-4152; 
Dec  Dig.  I  1047.*] 

20.  AsntAL  AHO  BtuoB  Q  730*)  —  AanoH- 

HBinS  or  BbBOB— B«)UX8IBD  OlTABqE. 

A  eontantloB  that  the  special  diarg^  thongfa 
erroneous,  was  sufficient  to  call  the  ooort's  at- 
tention to  the  subject-matter,  so  as  to  require 
a  correct  charge,  could  not  be  fustained  under 
an  assignment  that  tlie  ooort  amd  ia  refosinc 
tha  charge  reqnaated. 

CEd.  Note.— For  other  eases,  see  Ameal  and  Bt^ 
ror,  Cent  Dig.  II  8013-3016;  Dee.0[s.|TSa*l 

21.  Fbaud  (|  68*)— FKAUDULEirr  DBana— la- 

ABIUTT  OP  ACCEPTOB— EVJDEKCB  Or  NOTICE. 

In  an  action  for  damages  caused  to  plain- 
tiff as  acceptor  of  a  draft  attached  to  a  bill  <^ 
lading  for  cotton  ftandnlently  shipped,  tlie  mon- 
ey having  been  collected  and  passed  to  the  draw- 
er's credit  by  defendant  bank  and  used  to  sat- 
istr  overdrafts  of  the  drawer,  evidence  hM  in- 
sDfflcient  to  show  that  the  baak  had  notice  ai 
the  drawer's  frand  in  having  the  balsa  nlit  and 
shipping  them  aa  full  lialea,  dther  at  m  tima 
of  the  shipment  or  at  ths  nma  of  cnedittng  the 
proceeds  of  the  draft 

[Ed.  Note.— For  other  cases,  aee  Frand.  Crat 
Diig.  H  55-68;  Dee.  Dig.  168.*] 

ZL  Fbaud  <|  30*)— DBAm— Bzlu  or  Laonio 

— LlABILITT  or  BAITK. 

Defendant  bank,  having  ti<Aeta  for  S2S 
bales  of  cotton  which  it  was  holding  aa  aecndty, 
delivered  the  tickets  to  the  owner  in  order  tlut 
he  might  ship  oat  tiie  cotton  on  tha  undMatand- 
ing  tiiat  be  was  to  deliver  bills  of  lading,  widi 
drafts  attached,  to  the  bank  ther^or.  The  own- 
er fraudulently  had  the  bales  divided  into  half 
bales  by  recompressing,  and  frandulentlj  pro- 
cured bills  <^  lading  on  half  bales  purporting  to 
be  for  full  bales,  wliich  with  drafts  attached 
were  delivered  to  the  bank  without  notice  of 
ttie  fraud,  and  by  it  forwarded  and  collected, 
and  the  major  portion  of  the  proceeds  applied 
to  tba  pre-existing  debt  of  the  shipper.  HtU, 
that  the  money  viras  received  by  the  bank  for 
value,  and  that  plaintiff  was  not  entitled  to  re- 
cover from  the  bank  on  the  theory  that  the  bill 
of  lading  aud  draft  attached  were  fiaadnlant 

[Ed.  Note.— For  other  cases,  see  Frand,  Gut 
Dig.  I  35;  Dec  Dig.  S  80.*] 

28.  Banks  ahd  BAnKua  (|  16P)— Dbato— 
Collection— Gbbdit. 

Where  a  bank  received  from  a  cotton  ship- 
per a  draft  attached  to  a  fraudulent  bill  of  lad- 
ing, and  at  the  diipper's  request  attached  a  slip 
requesting  the  collecting  bank  to  "wire  pay- 
ment," and  this  having  bean  dam,  and  the  bank 
having  thereupon  paid  out  the  amount  of  the 
draft  in  accordance  with  the  credit  received 
from  the  collecting  bank,  such  facta  constituted 
a  payment  of  the  draft;  and  a  rscdpt  of  the 
money  by  tiia  bank  In  wlilch  the  draft  was  de- 
posited. 

[Ed.  Note.— For  otlier  cases,  see  Banks  and 
Banking,  Cent  Dig.  H  567-670;  Dee.  Die.  I 
163.*] 

24.  Bills  and  Notes  (I  83*)— DBArtB— Con- 
ditional Acceptance. 

A  draft  received  by  defendant  bank  witii  a 
bill  of  lading  attached  recited  after  the  date 
"B-L  for  465  B-C  attached,"  meaiOnc  that  a 
bill  at  lading  for  485  bales  of  eotttm  waa  at- 
tached. The  draft  was  indorsed  hy  thb  drawer 
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and  eontainad  ai|  IndtHraament  of  the  bank,  by 
rubber  atamp,  notifying  all  penooa  that  the 
bank  was  not  reiponflible  for  the  qnantitr,  qual- 
ity, or  delivery  of  the  goodi  covered  by  the  bill 
of  lading,  or  otherwise.  The  draft  when  pre- 
sented was  accepted  without  condition.  Held, 
that  the  acceptance  of  the  draft  was  not  condi- 
tional on  the  shipment  of  485  fall  bales,  and 
hence  the  acceptor  was  not  entitled  to  recover 
from  the  bank  because  only  485  half  bales  were 
actaally  shipped  ncder  the  bilL 

[Ed.  Note.— For  other  cases,  see  Billa  and 
Notea.  Cent  Die.  H  128, 143-148;  Dm.  Die.  I 

26.  Fbaud  ((  80*)— Saix  or  Goods— Fuud 

or  DSBTOB. 

Where  a  bank  to  iriilch  certain  cotton  ma 
pledged  pomitted  debttw  to  withdraw  the  same 
and  ship  tlw  cotton  to  a  purchaser,  the  pnrchaae 
price  being  collected  tbroogh  the  bank  by  means 
of  a  draft  attached  to  a  bUl  of  ladinc,  tne  ship- 
per did  not  tbnetty  become  Haa  bank^  agent  for 
tb»  sale  of  the  cotton  ao  aa  to  render  ue  bank 
liable  for  Qte  shlpper'a  fraud  in  separatinff  the 
bales  and  shipping  half  bales  aa  balaa. 

tEd.  Note.— For  other  cases,  asa  Fraud,  Cent 
S.  t  35;  Dec.  Dig.  i  3a*l 

20.  Appeal  akd  Bibob  (|  1050*)— Rbvuw— 

Pbbjvoick. 

Where,  in  an  action  against  a  shipper  of 
cotton  and  a  compress  company  for  fraud  In 
shipping  half  bales  tor  bales,  the  .correspondence 
between  the  consignee  and  the  shipper  with. ref- 
erence to  the  consignment  was  erroneously  ad- 
mitted aa  against  the  compress  company,  bat 
did  not  In  any  manner  reflect  on  it,  a  jadgment 
against  the  compreea  company  would  not  be  re- 
versed for  such  error,  under  Supreme  Court 
ml*  83a  (1^  S.  W.  z),  providing  that  a  rever- 
sal can  only  be  had  'v^hen  the  error  amounted 
to  a  denial  of  the  rights  of  appellants,  and  waa 
reasonably  calculated  to  cause  a  rendition  of  an 
improper  Judgment 

[Ed.  Not&— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  Sfi  1068,  1069,  415a-4167« 
-4166;  Dec  Dig.1 1060.*] 

27.  Affkaz.  AifD  Bbrob  (S  1050*)— Rbthw— 
Adhisbion  or  Btidenob— Pbbjudiob. 

Where  defendant  compress  company  par- 
ticipated in  a  fraudulent  shipment  of  cotton  by 
dividing  the  bales  at  the  request  of  the  shipper 
and  IsBuing  certificates  for  full  bales,  on  which 
the  shipper  was  permitted  to  procure  bills  of 
ladlns,  evidence  erroneously  admitted  against 
the  compreea  company,  that  the  shipper's  part- 
ner en  a  prior  occasion  had  approached  the  wit- 
nesa  and  endeavored  to  get  him  to  divide  cotton 
balea,  was  not  prejudicial  to  the  compress  com- 
pany. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Die.  H  1068,  1060.  41^157, 
4166;  Dea  Dl»l  lOSa*]  , 

Appeal  from  District  Ooiu%  Dallas  Coun- 
t7;  B.  B.  Muse,  Jodge.' 

Action  by  W.  Ii.  Moody  ft  Company  against 
the  Wlcbita  Falls  Compress  Company  and 
othera  Judgment  for  plaintiffs  agaln^  tlie 
Wlcbita  Falls  Compress  Company  and  others. 
From  m  Jndlgment  for  plaintlCb  agalut  de- 
ftedants  Oltj  National  Bank  of  Bowie,  Tex., 
Wichita  Falls  Compress  Company,  and  MIs- 
aonrl,  Kansas  &  Texas  Hallway  Company, 
they  ai^Kal.  Affirmed  as  to  the  Compress 
Company  and  the  Railroad  Company,  with 
jadgment  over  In  faror  of  the  Railroad  Com- 
pany against  the  Compress  Company,  and 
reversed  as  to  defendant  bank. 


Crane  &  Crane,  A.  S.  Coke,  A.  H.  Mc- 
Knight,  Thomas  &  Bbea,  and  Gockrell.  Gray 
&  Thomas,  all  of  Dallas.  J.  W.  Ohanoellor, 
of  Bowie,  and  Montgomery  it  Britain,  ol 
Wichita  Falls,  for  appellants.  Speer  &  Wei- 
don,  of  Bowie,  Terry.  GaTin  ft  Mills,  of 
Galveston,  and  Spence,  Knight,  Baku  ft  Har- 
ris, of  Dallas,  for  appelleea. 

MOURSUND,  J.  This  Is  a  suit  by  W.  L. 
Moody  ft  Co.  against  Hudspeth,  Aleunder 
ft  Co.,  a  firm  composed  of  A.  D.  Hndveth 
and  Q.  Alexander,  and  against  the  members 
of  said  firm  indlvidnally,  the  Ci^  National 
Bank  of  Bowie,  Tex.,  herelnaftw  called 
"Bank,"  the  Wichita  Falls  Comprees  Com- 
pany, hereinafter  called  "Compress  Com- 
pany," the  Mlssoorl,  Kansas  ft  Texas  Rail- 
way Company,  hereinafter  called  "Railway 
Company." 

The  petition  on  which  the  case  went  to 
trial  contained  the  following  alicsatlons: 

That  on  or  about  March  7, 1910.  Hudspeth, 
Alexander  ft  Co.,  with  Intent  to  defraud 
plainUflb  out  of  large  snms  of  mon^,  pro- 
posed by  telegraphic  communlcatlona  sent 
from  Bowie,  Tex.,  to  plalntlflB  at  GalTeatcai, 
Tex.,  to  ship  plalntlfliB  800  bales  of  early 
cotton  of  average  weight  and  grade,  none 
below  strict  middling,  to  be  sold  by  plain- 
tiffs, as  cotton  factors  and  commission  mer^ 
chants,  ifflor  to  May  1,  1910.  on  r^olar  fao* 
tors*  terms,  and  to  draw  upm  plalntlffB 
against  said  shlpmait  of  cotton,  with  bills 
of  lading  attadied  to  drafts,  the  sum  of  $55 
per  bale,  which  proposition  plalntUta  ac- 
cented. That,  before  accepting  the  proposi- 
tion, plalntUh,  being  Informed  that  said  G. 
Alexander  was  a  customer  of  defendant 
Bsi^,  communicated  with  said  Bank  1^  tel- 
ephone, notlfyhig  It  of  the  oltee  so  mad^ 
and  asked  If  Its  relatUma  with  Alexander 
had  been  satisfactory  and  if  pUlntUb  conld 
safely  rely  upon  bis  representatlonB  with 
reference  to  said  cotton,  to  which  the  Bank 
replied  that  Alexander  'Ona  its  customer,  and 
falsely  and  fraudulently  replied  that  Its  re- 
lations with  him  had  been  satisfactory  and 
that  plalntlfb  could  rely  upon  his  represen- 
tations with  regard  to  said  ootton,  and.  but 
for  said  Information  thus  glvem,  .plalntUfb 
would  not  have  accepted  said  proposition. 
Further,  that  said  Bank  knew  of  the  said 
Hudf^tii,  Alexander  ft  Go.'s  intention  of  de- 
frauding plalntUts,  and  gave  said  Informa- 
tion to  assist  them  In  carrying  ont  such  In- 
tmtton,  and  conspired  with  them  to  accom- 
^Idi  such  purpose.  That  the  rations  be- 
tween Aloander  and  the  Bank  were  not 
satisfactory,  lAat  the  firm  of  which  he  was 
a  member  was  heavily  Indebted  to  the  Bank, 
and  said  Bank  knew  said  firm  was  Insolvent, 
and  that  plaintiffs  conld  not  safely  rely  up- 
on Alexander's  representations  with  refer- 
ence to  said  cotton.  That  said  firm  owM  the 
Bank  a  lai^  overdraft  which  was  the  oc- 
casion of  dissension  in  said  Bank  and  fOr 
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criticism  of  Its  actlre  officers,  by  reason  of 
whldi  constant  requests  were  mkde  upon 
said  Arm  to  pay  tbe  Bank,  but  that  none  of 
said  facts  were  eommnntcated  to  plaintiffs. 
That,  by  all  dealing  in  and  handling  cotton, 
"early  cotton"  means,  and  at  all  times  alleg- 
ed in  the  petition  meant,  cotton  ginned  and 
prepared  for  market  early  In  the  season, 
free  from  boll,  leaf,  and  trasb;  and  "aver- 
age weight"  means,  and  meant,  that  the  ave- 
rage weight  of  a  given  number  of  bales  of 
cotton  Bliall  be  approximately  600  pounds 
per  bale,  and  "bales"  of  cotton  means  and 
meant,  packages  or  bales  of  the  average 
weight  of  approximately  500  pounds,  and 
IriUiintUb  and  all  the  defendants  at  all  the 
times  mentioned  in  the  petition  well  knew 
said  meaning  of  said  words. 

That  at  said  time  Hudspeth,  Alexander 
it  Go.  had  or  procured  400  bales  of  cotton, 
gathered  late  In  the  season  and  of  inferior 
grade,  and  delivered  said  cotton  to  the  Com- 
press Company  and  procured  it  to  split  said 
bales  of  cotton  eacb  into  two  tMles  and  to 
prepare  same  so  as  to  make  each  half  bale 
appear  to  be  a  full  compressed  bale,  and  to 
assist  it  In  shipping  same  as  fall  bales,  and 
to  procure  bills  of  lading  as  for  full  bales,  to 
the  end  that  it  would  be  made  to  appear 
that  th^  had  bills  of  lading  for  800  instead 
of  400  bales  of  cotton.  That  said  Compress 
Company  delivered  said  cotton  to  Railway 
Company  as  full  ba.\es,  certifying  to  it  that 
same  were  bales  of  cotton.  That,  In  order 
to  procure  the  assistance  of  the  Compress 
Company  In  this  matter,  they  agreed  to  pay 
a  compensation  beyond  that  company's  ordi- 
nary charges  for  compression.  That  said  com- 
pany knew  of  the  fraudulent  designs  of  said 
Hudspeth,  Alexander  &  Go.  to  swindle  plain- 
tUTs  or  others  and  the  purchasers  of  all  bills 
of  lading  which  might  be  issued  in  pursu- 
ance of  such  design.  That  the  Compress 
Company  failed  to  compress  said  cotton  to 
the  density  required  by  custom  between  rail- 
road and  compress  companies  and  by  the  reg- 
ulations of  the  Ballroad  Commission.  That, 
if  Compress  Company  did  not  In  fact  know 
of  the  fraudulent  Intention  and  design  of 
Hudspeth,  Alexander  ft  Co.,  the  requests 
made  to  them  were  bo  unusual  and  extraor- 
dinary that  they  were  pat  upon  notice  of 
the  traodalent  purposes  of  Hudspeth,  A1«e- 
ander  ft  Co.  and  negligently  participated 
therein  so  as  to  make  themselves  liable. 
That  485  bales  of  said  cotton  wren  loaded 
by  the  Comiffess  Company  for  the  Ballroad 
Company  In  pvrAnaoce  of  iwearrangement, 
custom,  and  course  of  dealing  between  It 
and  Ballroad  Company,  and  Compress  Com- 
pany Issued  a  certificate  that  485  bales  of 
cotton  of  given  marks  and  brands  bad  been 
received  from  O.  Alexander  for  shipment,  via 
Mlssonii,  Kansas  ft  Texas  Railway  Company 
of  Texas  to  Galveston,  and  said  parties  ap- 
plied to  Railway  Company  for  bill  of  lading 
for  full  bales  of  cotton,  and  Railway  Com- 
pany assented  to  such  request,  accepted  said 


ctftlflcate,  waived  its  roles,  which  provide 
that,  in  case  of  shippers  permanently  located 
at  said  stations.  It  should  be  famished  an 
afBdavit  once  each  week  covering  sliippers' 
weights  to  be  inserted  in  bills  of  lading  and 
contrary  to  its  rules  and  custom,  and  the 
general  rule  and  custom  of  the  trade,  accept- 
ed said  packages  as  bales  of  cotton  and  Is- 
sued bill  of  lading  for  485  bales  of  cotton, 
by  which  it  recited  and  represented  that  It 
bad  received  that  number  of  bales  consigned 
to  Shipper's  order,  notify  W.  L.  Moody  & 
Co.,  Galveston,  Tex.,  and  by  which  It  bound 
Itself  to  deliver  486  bales  of  cotton  at  Gal- 
veston, Tex.  That  thereby  It  contracted  with 
said  other  parties  to  the  suit,  or  some  of 
them,  that  it  had  received  and  was  trans- 
porting said  number  of  bales  of  cotton,  but 
failed  to  put  the  dealers  In  said  bill  of  lad^ 
ing  on  notice  that  It  had  received  taOj  halt 
bates. 

That  all  the  defendants  knew  it  was  the 

custom  among  shippers  of  cotton  to  attach 
the  bills  of  lading  to  drafts  drawn  against 
banks,  purchasers,  or  other  oonsigneea  of 
cotton.  In  favor  of  tbemselves,  bearers,  or 
other  paye«i,  or  order,  and  would  place  same 
in  the  bank  where  the  bills  of  lading  would 
be  accepted  as  importing  that  the  Railway 
Company  had  received  the  merchandise  and 
was  transporting  same  as  set  fordi  in  such 
bills  of  lading.  That  Railway  Company 
knew,  or  by  the  exercise  of  reaemable  dili- 
gence could  have  known,  that  said  packages 
of  cotton  were  not  bales  of  cotton,  bnt  halt 
bales,  but  recklessly  end  negligenUy,  in  pnr- 
suance  of  the  plans  iH-oposed  by  the  other 
defendants  and  adopted  by  it,  aooepCed  said 
packages  as  b^Uig  bales  of  cotton  and  Issued 
its  bill  of  lading,  knowing  It  would  be  used 
to  obtain  funds  from  some  person  upon  the 
strength  of  their  belief  In  the  xedtation 
therein  contained  that  said  packages  were 
bales  of  cotton,  and  also  with  notice  and 
knowledge  that  the  other  defendants  intend- 
ed to  use  said  bill  of  lading  In  some  business 
transaction  with  W.  L.  Moody  ft  Ca  That 
ottder  the  regulations  Imposed  by  tiie  Rail- 
road Commission  tbe  Railway  Company  was 
reqnired  to  take  charge  of  and  receipt  for 
said  cotton  on  the  platform  of  the  Compress 
Company  In  the  same  manner  aa  if  tender- 
ed at  Its  depot  That  at  or  about  the  time 
of  tbe  issuance  of  said  bill  of  lading  Com- 
press Company,  or  another,  made  Inqatry  of 
said  Railway  Company,  Its  agents  or  em- 
ployes, whethra^  It  would  issue  and  deliver 
Mil  of  lading  for  said  cotton  without  stating 
in  same  the  vretgbts  of  tbe  cotion,  by  which 
it  was  farther  put  upon  notice  of  the  fraud- 
ulent designs  of  the  shippers  and  those  act- 
ing In  collusion  with  them.  Farther,  that 
Bailway  Company  Issued  said  bilta  of  lading 
without  stating  therein  tbe  weigbts  of  the 
cotton,  but  wrote  In  the  column  provided 
for  weights  the  abbreviation  "est,"  meaning 
thereby  estimated,  bnt  In  tect  no  estbnate 
was  made,  although  aaid  Ballwa7  Company 


Digitized  by 


Tex.) 


WIOmTA  FALLS  COlfPBlSSS  Ca  T.  W.  L.  MOODT  &  CO. 


1037 


knew  that  when  tfaa  weight  was  stated  In 
the  maimer  aforesaid  It  was  understood  by 
all  In  the  business  of  operating  railroads 
and  compresses,  and  In  the  business  of  bank- 
ing and  the  business  of  cotton  buyers  and 
facton  and  commission  merchants,  to  mean 
that  such  cotton  had  not  been  weighed,  but 
that  the  weights  had  been  carefully,  fairly, 
and  honestly  estimated  by  the  carrier  Issu- 
ing such  bill  of  lading,  and  that  It  was  es- 
timated to  weigh  an  average  of  approxi- 
mately 600  to  560  pounds  i}er  bale. 

That  said  Gompinss  Company  marked  said 
paduges  of  cotton  with  marks  necessary  io 
TBpreaeat  full  bales,  and  issued  and  deliver- 
ed to  said  Rallwsy  Company  a  written,  or 
partly  written  and  partly  printed,  receipt  or 
certlflcate,  by  whteb  it  certified  that  It  had 
received  from  said  O.  Alexander  4K>  bales 
of  cotton,  to  be  shipped  to  Oalveston  by 
Railway  Company,  when  in  fact  the  cotton 
described  in  such  recdpt  was  in  pft<&ages 
containing  half  bales,  and  that  it  In  like 
manner  issned  receipt  for  the  other  315 
bales.  That  If  said  Railway  Company  used 
any  diligence  to  ascertain  whether  said  cot- 
ton was  bales  of  cotton  of  average  weight. 
It  was  by  having  same  examined,  inflect- 
ed, and  checked  by  one  or  more  of  its  agents 
<»r  servants  by  which  it  discovered,  or  by 
the  use  of  ordinary  care  could  have  dis- 
covered, that  It  was  In  fftct  only  half  bales. 
That  about  Match  16,  1910,  Hudspeth,  Alex- 
ander &  Co,  caused  G,  Alexander  to  indorse 
his  name  In  blank  on  the  said  bill  of  lad- 
ing for  486  bales  of  cotton,  and  to  make 
draft  upon  W.  L.  Moody  &  Co.  payable  to 
the  order  of  City  National  Bank  of  Bowie, 
Tex.,  for  $26,675,  said  draft  reciting  and 
t>elng  conditioned  that  bill  of  lading  for  485 
bales  of  cotton  was  attached  thereto,  and 
caused  said  draft  to  be  signed  by  said  Alex- 
ander and  indorsed  by  him  In  blank,  and  to 
attadi  said  bill  of  lading  to  same^  and  de- 
Itver  draft  and  bill  of  lading  to  said  Bank, 
requesting  said  Bank  to  collect  same  from 
W.  L.  Moody  A  Co.,  and  deliver  bill  of  lad- 
ing upon  payment  of  said  draft  That  said 
Bank,  knowing  the  participation  of  the  oth- 
er defendants  In  the  con^)lracy  to  defraud 
plaintiffs,  rec«lTed  said  draft  and  caused 
same  to  be  collected  trom  W.  L.  Moody  A 
Co.,  which  payment  by  W.  L.  Moody  was 
made  solely  upon  the  ffUth  of  representations 
contained  In  said  bill  of  ladiitg,  and  the  con- 
ditions in  said  draft,  that  said  bUl  of  lading 
did  Import  485  bales  of  cotton,  and  not  up- 
on any  reliance  upon  the  credit  of  G.  Alex- 
ander and  A.  D.  Hudf^tb,  nor  of  Hudspeth, 
Alexander  &  Co.,  nor  on  account  of  any 
funds  any  of  said  parties  had  with  W.  L. 
Moody  &  Co.  That  plaintiffs  relied  upon  and 
were  deceived  by  all  of  said  representations 
made  to  secure  the  bill  of  lading,  those  con- 
tained in  the  bill  of  lading  and  the  draft, 
and  the  statement  that  said  cotton  had  been 
estimated,  and  that  same  comprised  bales, 
and  not  baU  bales^  and  paid  said  draft  Iw 


fore  said  cotton  had  arrived  at  Galveston. 

Ttiat  said  HndfS>etb,  Alexander  &  Ga  were 
indebted  to  said  Bank  to  the  extent  of  more 
than  ¥81,000,  which  indebtedness  was  unse- 
cored,  and  said  firm  and  ita  mambers  were 
Insolvent,  as  said  Bank  well  knew,  and  be- 
fore receiving  the  proceeds  of  such  draft 
fraudulently  and  wrongfully  applied  all  or 
some  of  the  forthcoming  proceeds  of  the  pay- 
ment of  plaintiffs  upon  said  draft  to  the  In- 
debtedness due  said  Bank  by  said  Arm,  with 
fall  knowledge  of  all  the  facts.  That  there- 
ntta  said  Bank  rec^ved  and  still  retains 
plaintiffs'  money  as  aforesaid.  That  the 
payment  of  said  draft  was  made  upon  a 
mistake  of  fact  and  because  of  tlie  fraud 
perpetrated  upon  it  by  the  other  defendants 
herein,  and  by  reason  thereof  It  la  entitled 
to  trace  Same  Into  the  possession  of  said 
Bank  and  recover  sam^  and  also  because  of 
the  breach  of  the  conditions  contained  in 
the  draft  and  bUl  of  hiding.  That,  if  plain- 
tiffs are  mistaken  in  alleging  that  said  Bank 
had  no  security  for  its  said  debt,  then  that 
such  security  was  only  as  to  [)art  of  the  debt 
and  consisted  of  a  pledge  to  It  oC  part  of 
said  cotton,  or  cotton  tickets  or  warehouse 
receipts  therefor,  which  cotton  plaintlfts  tes^ 
dered  back  to  d^endants,  which  teoAer  all 
defendants  refused,  and  they  are  allowed 
credit  for  the  full  value  of  said  cotton  In 
this  petition.  That  said  money  having  come 
into  the  hands  of  the  Bank  by  means  of  su<dt 
fraud,  it  received  same  in  trust  for  i^aln- 
UfCs  and  is  liable  to  plaintiflb  for  the  same 
less  the  value  of  the  cotton  npan  which  it 
held  such  lien.  That  thereafter  said  cotton 
was  delivered  to  plaintiffs  and  weighed  ap- 
prozitnately  115,203  pounds,  b^g  an  aver- 
age of  about  237  pounds  per  half  bale  of  cot- 
ton, and  was  all  of  low  and  inferior  grade. 
That  said  cotton  was.  of  the  value  of  about 
$13,44&4&,  after  deducting  the  cost  of  con- 
ditioning, caring  for,  storing,  putting  in 
bales  of  merchantable  weight,  and  marketing 
same,  and  had  it  been  of  the  weight  and  as 
represented  would  have  been  worth  not  less 
than  the  amount  of  said  draft  That  de- 
fendanta  having  refused  the  tender  of  said 
cotton  upon  condition  of  reimbursing  plain- 
tiffs for  the  amount  paid  out,  plaintiffs  sold 
said  cotton,  realizing  net  the  sum  of  $13,- 
448.59.  That  by  reason  of  the  matters  and 
things  set  oat  plaintiffs  were  damaged  in 
the  sum  of  $13,226.61,  with  Interest  and 
costs,  for  all  of  which  tb^  prayed  Judgment 
against  all  of  the  defendants  and  each  ^ 
them. 

Plaintiffs  filed  trial  amendment  identi^- 
ing  certain  paragraphs  of  rules  of  Ballroad 
Commission  attached  to  answer  of  Bailmiy 
CtHnpany  as  the  rules  mentioned  in  their  pe- 
tition, and  stating  the  gross  amount  received 
for  the  oottmi  as  $15,161.34,  also  stating  the 
various  Itema  ot  expense  Ineurred  with  refw^ 
ence  to  the  cotton. 

The  Compress  Company  filed  plea  of  prlv- 
Ue«e  to  hs  sued  In  Wichita  coantgrr  "^x^  al- 
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leglng  tliat  the  Bailroad  Company  was  frand- 
ulently  Joined  for  the  purpose  of  gtving  Ja- 
rifldlctlon  In  Dallas  coimty.  It  answered  by 
general  denial  and  a  plea  In  r^ly  to  both 
plaintiffs  and  the  Railway  Company  alleg- 
ing tbat  It  nevN  issued,  approved,  or  an- 
thorlzed  the  Issuance  of  any  sncb  bills  of 
lading  alleged  by  plaintiff;  that  the  bills  of 
lading  approved  by  It  were  open  bills  read- 
ing from  Alexandre  as  consignor  to  Alex- 
andre as  consignee,  and  were  not  negotia- 
ble; that  It  made  no  represmtations  as  to 
the  weight  of  the  cotton ;  that  tbe  Railway 
Company  had  full  knowledge  and  notice  ot 
all  facts  with  reference  to  said  cotton  and 
knew  that  the  original  bales  had  been  di- 
vided. It  further  allied  that  plaintiffs  bad 
collected  ^.976  from  O.  Alexander,  which 
is  pleaded  as  an  offset  against  any  Judgment 
in  favor  of  plaintiffs. 

The  Missouri,  Kansas  &  Texas  Ballway 
Company  of  Texas  answered  by  general  de- 
nial, and  special  answer  setting  ap  the  rules 
and  relations  of  the  Railroad  Commission 
of  Texas  In  regard  to  handling  cotton,  cer- 
tified copies  of  which  were  attached  to  tbe 
answer,  and  further  alleged  that  It  accepted 
said  cotton  while  on  the  platform  of  said 
compress  in  accordance  with  the  require- 
ments of  said  rules  and  regulations ;  that  it 
had  no  knowledge  of  tbe  actual  condition  of 
the  cotton  at  the  time  it  Issued  the  bills  of 
lading,  and  same  were  executed,  under  tbe 
universal  rule  and  custom  of  all  railway  com- 
panies in  the  state  of  Texas,  upon  the  certifi- 
cate and  receipt  of  the  Compress  Company, 
which  receipts  and  certificates  were  set  out 
in  full ;  that  in  executing  the  bills  of  lading 
it  acted  entirely  npon  the  faith  of  the  reci- 
tations contained  in  said  receipts  and  cer- 
tificates. Further,  that  in  tbe  absence  of 
tbe  sworn  weights  fumlsbed  by  the  shipper 
it  was  not  allowed  to  insert  in  tbe  Mils  of 
lading  any  weights  of  tbe  cotton,  and  the 
term  "estimated,"  used  in  said  bills,  was 
known  to  plaintiiSs  to  mean  that  the  cotton 
bad  not  been  weighed,  and  that  tbe  bills  as 
issued  contained  no  misrepresentations ;  that 
Its  agent  who  Issued  the  bills  of  lading  bad 
no  notice  of  the  split  condition  of  the  cotton 
and  no  opportunity  to  acquire  such  notice, 
and  had  no  notice  of  the  design  of  Hudspeth, 
Alexander  &  Co.  to  swindle  plaintiffs ;  that 
tbe  identical  cotton  received  by  it  was  deliv- 
ered to  plaintiffs;  that  plaintiffs  were  fa- 
miliar with  tbe  rules,  regulations,  and  cus- 
toms of  handling  cotton  over  the  railroads 
in  tbe  state  of  Texas,  and  fully  knew  from 
the  use  of  the  term  "estimated"  tbat  said 
cotton  bad  not  been  weighed,  and  no  repre- 
sentation was  made  by  it  in  said  bills  as  to 
the  weight  of  said  cotton;  that,  under  the 
drcumstances,  plaintiffs  were  guilty  of  neg- 
ligence in  paying  the  draft  of  an  entire 
stranger  on  his  representations  as  to  weight 
and  grade  of  tbe  cotton ;  that  In  issuing  the 
Ulls  of  lading  it  acted  wholly  upon  the  rep- 
resentattons  or  recitals  contained  In  the  c«i- 


tiflcates  Issued  by  Compress  Comitsny,  and. 
If  the  same  contained  any  misrepresentations 
as  to  the  amount  of  cotton  recdved.  it  was 
induced  to  execute  tbe  same  by  reason  of  the 
certi  flea  tea  so  issued  by  said  Compress  Com- 
pany, and  said  company  knew  at  the  time 
of  its  issuance  thereof  that  this  defendant 
would  execute  a  bill  of  lading  on  the  faith 
thereof,  and  prayed  that,  if  any  judgment 
was  rendered  as^tinst  it,  it  have  Judgmoit 
over  against  said  Compress  Company  for  a 
like  amount  Further,  tbat  if  said  Compress 
Company  was  its  agent  in  loading  the  cotton, 
as  alleged  by  plaintiff,  and  tbat  by  reason 
thereof  it  was  chargeable  with  the  knowledge 
of  said  Compress  Company,  and  if  by  reason 
of  such  imputed  knowledge  It  should  be  held 
liable  to  plaintllte,  then  that  It  recover  over 
agali^  the  Compress  Company.  E'urthK, 
that  if  said  City  National  Bank  of  Bowie  par- 
ticipated In  the  proceeds  of  the  scheme  by 
which  plaintiffs  were  defrauded,  with  notice 
of  such  fraudulmt  scheme,  as  alleged  by 
plaintiff,  tbat  as  between  U  and  said  Bank, 
it  was  entitled  to  recover  over  against  said 
Bank  It  it  should  be  held  liable  to  plaintiffs, 
and  it  so  prayed. 

Defendant  Bank  filed  plea  of  privilege  to 
be  sued  in  the  county  of  Montague,  and  an- 
swering filed  demurrer,  various  special  ex- 
ceptions, a  general  denial,  and  a  special  an- 
swer containing  in  substance  tiie  following 
allegations:  That  In  the  spring  of  1909  the 
firm  of  Hudspeth,  Alpxander  &  Co.  opened 
an  account  with  said  Bank,  drawing  drafts 
on  It  and  pledging  cotton  tickets  with  it  as 
security,  and  upon  sale  of  the  cotton  would 
procure  the  tickets  from  this  defendant,  and 
with  same  procure  bills  of  lading,  which 
would  be  attached  to  drafts  collected  by 
and  through  this  defendant,  and  the  money 
derived  from  sadi  sales  would  be  Immediate- 
ly placed  to  the  liquidation  of  such  balance. 
Tbat  at  the  end  of  the  cotton  season  of  1900 
said  firm  owed  the  Bank  nothing.  That  dur- 
ing the  season  of  1909  and  1910,  which  be- 
gan late  in  tbe  summer  of  1909,  said  firm 
again  began  business  with  the  Bank,  and 
same  was  conducted  In  the  same  manner  as 
during  tbe  former  season,  and  about  tbe 
16fh  or  17tb  of  March,  1910,  said  firm  owed 
tbe  Bank  betwera  $26,000  and  $26,000,  and 
the  Bank  had  as  security  520  bales  of  cotton 
stored  at  tbe  Wichita  Falls  Coiofweas,  the 
tickets  for  which  were  in  possession  of  the 
Bank  as  security  for  said  Indebtedness.  That 
said  cotton  was  worth  about  $70  par  bale, 
and  the  amount  was  amply  secured.  That 
said  G.  Alexander  informed  the  Bank  that  be 
wished  to  ship  the  said  cotton  on  consign- 
ment to  W.  L.  Moody  A  Co.,  and  to  liable 
htm  to  do  so  It  delivered  to  him  the  tickets 
so  that  be  could  procure  bills  of  lading  as 
he  had  been  doing  during  tbe  season.  That 
he  took  the  tickets  and  brought  taA  two 
bills  of  lading,  one  for  486  bales  of  cotton 
and  the  other  for  88  bales  of  cotton,  each 
marked,  "Shipped  to  order  of  Q.  Alexander 
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at  GalreBton,  notify  W.  L.  Moody  A  Com- 
panj";  the  bills  redtlng  that  the  weights 
were  estimated,  which  meant  that  the  cotton 
bad  not  been  welshed  at  Ita  point  of  origin, 
^mt  aald  Alexandre  drew  drafts  on  Moody 
A  Co.  through  this  Bank,  one  for  92,090  with 
bill  of  lading  attached  for  88  bales,  and  the 
other  Cor  $26,876  with  bill  of  lading  attached 
tor  48S  bales  of  cotton,  but  before  accepting 
aame,  and  before  forwarding  them  for  col- 
lectlcm,  the  Bank,  as  was  Its  custom,  stamp- 
ed, on  each  of  them  the  following  notice,  "No- 
tice—Hits  Bank  hereby  notifies  all  parties 
concerned  that  It  is  neither  responsible  for 
the  qoallty,  qnantit?  nor  delivery  of  the 
soods  covered  by  Oie  bill  of  lading,  or  other- 
wise," signed,  City  National  Bank  of  Bowie, 
Tex.  That,  notwithstanding  said  notice  and 
the  fact  that  the  bills  of  lading  advised  that 
the  cotton  had  not  been  weighed,  Moody  & 
Co.  paid  said  drafts  on  presentation,  and  the 
proceeds  thereof  came  into  the  hands  of  this 
Bank.  That  after  being  advised  of  thte  col- 
lection of  said  drafts  this  defendant  credit- 
ed Hudspeth,  Alexander  A  Co.  with  same, 
aH>]yin£  the  credit  thereof  to  the  Uqnldation 
of  their  Indebtedness,  and  they  checked  oat 
the  balance  of  said  accf^unt,  and  the  $4,000 
collected  through  the  First  National  Bank 
of  Bowie  was  deposited  with  It  the  same 
day  and  checked  out  bf  Hndqieth,  Alexaflder 
A  Co. 

Further,  this  defendant  specially  denied 
that  it  entered  Into  any  eonqtlracy  with  any- 
body to  defraud  Moody  ft  Co.  and  that  it 
bad  any  notice,  knowledge,  or  Informatton 
of  any  Irr^larlty  or  anythbv  unusual  In 
the  shipment  of  said  cotton.  It  alleged  far- 
ther  that  plaintiffs  had  recovered  from  G. 
Alexander  92,0TC,  and  bad  an  opportunity  to 
recoTO  $1,000  more,  in  that  it  enjoined  pay- 
ment of  drafts  to  that  amount  In  the  pos- 
session of  Hudspeth  and  had  volnntarily  dis- 
missed the  suit;  that  plalntUCs  wen  n^Ji- 
gent  in  not  collecting  said  amount  as  well  as 
In  paying  said  drafts,  and  In  any  event  this 
defttidant  should  hare  credit  for  said  $2,> 
9TO;  that  this  defnidBnt  had  no  notice  of 
any  fraudulent  act  or  conduct  of  Hudspeth, 
Al«Eander  ft  Co.  until  long  after  the  money 
bad  been  collected  <ni  the  drafts  and  applied 
as  aforesaid;  that  it  had  given  op  Its  se- 
cnrl^,  which  was  ample,  at  the  request  of 
plainttfTs,  wherefore  plaintUfs  were  estopped 
to  claim  any  damages. 

The  case  was  dismissed  as  to  O.  Alex- 
ander, Individually.  The  Jury  returned  a 
verdict  in  favor  of  the  plaintiffs  against  all 
the  defendants  for  $13^26.61.  with  lntti%st 
at  6  per  cent,  from  March  17,  1010,  and  In 
favor  of  the  Railway  Company  over  against 
the  Compress  Company  and  the  Bank,  and 
found  against  the  prayers  of  the  Compress 
Company  and  the  Bank  for  Judgmmt  over 
against  other  codefoidanta.  Judgment  was 
rendered  overruling  all  pleas  of  privilege,  and 
upon  tbs  merits  In  aoeordance  with  the  vor- 


diet  of  the  jury,  from  whldk  Judgment  ap- 
peals have  been  perfected  1^  the  Bailway 
Company,  the  Ocmipress  Company,  and  the 
Bank. 

The  following  facts  are  undisputed,  ud 

give  a  g^ieral  outline  of  the  case: 

A.  D.  Hudspeth  and  G.  Alexandre  compos- 
ed the  firm  of  Hudspeth,  Alexander  ft  Ga, 
and  were  engaged  In  the  cotton  business,  with 
headquarters  at  Bowie,  Tex.  This  firm  was 
largely  indebted  to  the  City  National  Bank 
of  Bowie,  also  the  First  National  Bank  of 
Bowie,  both  of  which  held  as  collateral  se- 
curity tor  such  indebtedness  cotton  tickets. 
Issued  principally  by  the  Wichita  Falls  Com- 
press Company.  In  Mardi,  IftU^  said  Alex- 
andre arranged  with  Moody  ft  Ok,  wbo  were 
engaged  in  the  cotton  buslnees  at  Galveston, 
by  letters  and  telegrams,  to  ship  them  800 
bales  of  cotton  of  average  weight  and  grade, 
with  the  rl^t  to  draw  m  them  with  bin  of 
lading  attached  to  draft  for  $66  per  batot 
which' amount  Moody  ft  Go.  agreed  to  ad- 
vance, as  well  as  further  amounts  after  the 
cotton  arrived  at  Galveston,  provided  the 
weight  and  grade  of  title  cotton  Justified  sndt 
additional  advances. 

After  the  agreement  was  made,  Hudspeth, 
Alexander  ft  Co.,  for  the  purpose  of  sliip- 
ping  the  cotton  to  Moody  ft  Co.,  secnredfrom 
said  banks  tbe  cotton  tickets  held  by  ttiem 
as  collateral,  and  procured  the  Wichita  Fa33a 
Compress  Company  to  divide  or  split  400 
bales  of  cotton  and  recondition  it  so  as  to 
give  it  the  outward  appearance  of  800  bales 
of  cotton.  The  superintendent  of  said  Com- 
press Company,  acting  for  the  same,  Issued 
to  Alexandre  three  receipts  (or  O.  K.'s),  one 
for  88  bales  of  cotton,  weight  31,820  pounds, 
one  for  485  bales  of  co^n,  weight  estimated, 
and  the  other  for  315  bales  of  cotton,  weight 
estimated,  all  of  which  tickets  showed  ship- 
ment via  Missouri,  Kansas  &  Texas,  destina- 
tion Galveston.  These  receipts  were  attacb- 
ed  to  bills  of  lading  for  their  respective 
amounts  of  cotton,  upon  blanks  of  said  Mis- 
souri, Kansas  ft  Texas  Hallway  Company  of 
Texas.  Bills  of  lading,  with  said  receipts 
attached,  showing  that  the  cotton  was  re- 
ceived from  O.  Alexandre  and  consigned  to 
his  own  order,  Galveston,  Tex.,  notl^  W.  U 
Moody  ft  Company,  were  presented  to  the 
employe  of  said  Railway  Company  In  charge 
of  Its  local  freight  office  at  Wichita  E^lls, 
who  executed  the  same  in  the  name  of  the 
local  freight  agent  On  March  16.  1010,  O. 
Alexandre  drew  a  draft  through  the  C^ty 
National  iBank  of  Bowie  for  $26,675  on 
Moody  &  Co.,  to  whidi  the  bill  of  lading  for 
485  bales  was  attached.  This  draft  was 
paid  and  the  proceeds  applied  by  the  Bank 
to  the  account  of  Hudspeth,  Alexander  ft  Co., 
which  left  said  firm  a  balance  after  paying 
their  indebtedness  to  the  Bank,  and  said  bal- 
ance was  regularly  checked  out  in  a  few 
days.  The  bill  of  lading  for  815  bales  was 
attached  to  a  draft  on  Moody  ft  Cow  for  $17,- 
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825.  drawn  tlirongh  the  First  National  Bank 
of  Bowie,  and,  being  paid,  tiie  pro^oeeds  were 
atH>lled  to  the  payment  of  said  flrin's  Indebt- 
edness to  that  Bank.  When  the  cotton  ar- 
rived at  Oalyeston  and  was  ddlvered  at  the 
Moody  press,  the  light  craidltlon  of  tiu^  800 
bales  was  dlso>Tered.  The  same  were  weigh- 
ed and  stored  by  Moody  ft  Co.  and  sold  In 
June  of  the  same  year.  Moody  &  Co.  deduct- 
ed from  the  proceeds  the  storage  insurance, 
commission  for  selling,  cost  ot  recondition- 
ing, and  expense  of  handling  said  cotton, 
and  credited  the  two  drafts  with  the  net 
amonnt  so  obtained  from  the  proceeds  of 
said  cotton.  They  then  brought  two  suits 
in  the  district  court  of  Dallas  county,  one 
being  this  suit,  which  is  for  the  loss  sustain- 
ed on  the  draft  attached  to  bill  of  lading  for 
486  bales  at  cottm,  and  the  othw  suit  being 
for  the  loss  sustained  on  the  draft  attached 
to  bUl  of  lading  for  315  bales  of  cotton,  which 
suit  is  against  all  the  parties  who  were  made 
defendants  In  this  ease,  aa  well  as  against 
the  First  National  Bank  of  Bowie. 

Other  facts  relating  to  the  UablUty  of  the 
respectlTe  defendants  will  be  stated  in  pass- 
ing on  ttie  assignments  qimtlonlng  mch  lia- 
bility. 

We  will  first  tain  vp  Ois  brief  at  tba  Com- 
press Oompany. 

[1]  The  first  asslgmnoit  Is  based  upon  the 
admission  of  the  letters  and  tel^prams  be- 
tween Moody  ft  Ca  and  O.  Alexandre  with 
reference  to  the  consignment  of  cotton  by 
Alexandre  to  Moody,  orer  the  objections  that 
it  does  not  appear  the  Compress  Company 
had  any  knowledge  of  said  correspondence, 
and  the  same  was  not  admissible  against 
said  company,  though  admissible  against 
Alexandre,  Appellees  eontaid  that  the  de- 
fendants ag^nst  irtiom  same  was  not  ad- 
mtasible  Blionld  have  requested  instructions 
to  the  effect  that  same  could  not  be  ocmttlder- 
ed  against  them.  In  general  this  Is  Oie  cor- 
rect rule.  However,  hi  this  case  it  Is  shown 
tiiat  at  the  time  ct  the  admission  of  the  evi- 
dence it  wu  eixpresaly  stated  counsel  fbr 
appellees  that  they  would  later  prove  a  caa- 
spiracy  b^ween  all  tiie  defendants.  Having 
failed  to  redeon  sndi  promise^  and  In  fact 
prepared  a  general .  charge  fbr  the  court 
which  did  not  mention  the  Issue  of  coni^lr- 
aG7>  it  was  incumbent  on  appellees  to  reqn^ 
an  instructl(»i  limiting  said  testtmony,  and 
not  upon  this  appellant  Root  v.  Kansas 
aty  R.  S.  Co.,  195  Mo.  348,  92  8.  W.  621,  « 
L.  R.  A.  (N.  S.)  228;  Smith  T.  BedaUa,  182 

Mo.  1,  81  &  w.  ler. 

[2]  The  second  assignment  complains  of 
the  admlsslott  of  the  testimony  ct  W.  O. 
Ijiyton  to  the  effect  that,  several  months 
prior  to  the  traosactlon  involved  in  tUs  suit, 
defendant  Hudspeth  aaksd  witness^  who  was 
running  a  oominress  at  Bowie,  Tex.,  to  tear 
up  some  cotton  for  him;  that  some  of  the 
bales  were  too  large,  and  he  wanted  to  divide 
them  up;  that  Im  (wttness)  replied  he  did 


not  care  to  do  it  Tbe  objection  made  was 
as  follows:  "Because  the  transaction  teatl- 
fled  about  occurred  long  bef<»e  the  cwq^lnu? 
claimed  by  the  plaintiff  could  have  been 
formed  and  was  an  indep^idrat  transaction, 
no  part  of  the  res  geste  ol  the  tranaactioiL 
involved  in  this  suit,  and  it  was  not  shown 
that  this  defendant  had  any  knowledge  of  it 
and  It  was  Immaterial,  but  calculated  to  af- 
fect the  vndlct"  The  evidence  should  not 
have  been  admitted  against  this  detoidant 
and  the  assignment  is  sustained. 

The  third  assignment  Is  also  based  upm 
the  admission  of  certain  other  testimony  giv- 
ea  by  the  witness  lAyton  and  is  sustained. 

[a]  The  fourth  assignment  Is  overruled. 
While  evidence  that  It  had  not  been  custom- 
ary to  divide  or  split  oottmi  at  cmnpresses 
and  repack  same  so  as  to  make  two  twlee  is 
no  evidence  of  fraud,  yet  it  was  admissible 
to  show  the  unusual  nature  of  the  request 
made  of  this  deftodant  by  Alexandre,  and  the 
request,  being  unusual,  can  legitimately  be 
considered  as  a  circumstance  tending  to  put 
this  d^ndant  on  notice  that  a  fraud  was 
intended  to  be  perpetrated  by  means  of  its 
assistance. 

Assignmmta  S  and  6  complain  of  the  re- 
fusal of  peremptory  instructions  in  favor  of 
this  defendant  We  orermle  these  assign- 
ments, and  will  state  briefly  the  facta  upcni 
which  we  base  the  liability  of  this  defendant, 
in  so  far  as  said  fheta  have  not  hmtofm 
been  stated  by  us. 

[4]  Trueblood.  superintendent  of  the  Com- 
press Company,  testified  that  Hadspeth  aAed 
him  to  call  up  the  railroad  office  and  aA  If 
they  would  i^lp  out  the  38  bales  on  estlniat- 
ed  weights;  that  up  to  that  time  they  had 
not  shipped  oat  any  cotton  on  estimated 
weights;  that  Hud^eOi  told  him  the  cotton 
lie  wanted  split  was  some  ttiat  Alexandre 
had  sold  and  agreed  to  deliver  in  GaUfttmla 
in  small  bales;  that  they  siAit  Che  cotton 
and  repacked  it  ao  as  to  resmble  <ndlnary 
bales;  that  he  reused  to  O.  K.  tbe  Mils 
of  lading  until  the  cot^  was  made  Into  800 
bales,  as  a  usual  thing,  tbon^  be  O.  K.'d  a 
man's  Mil  of  la<Ung  what  be  presecited  It 
to  hUA  with  InstructkHis,  that  Is,  If  tbe  cotton 
was  there;  that  he  was  aware  of  the  provlr 
slons  of-  the  Raihwd  Oonunlsslon  rules  re- 
qulrli^  rallnuds  to  accept  cotton  on  tbe  pint- 
form  of  the  Compress  Company,  provided  the 
Compress  Company  carried  Insurance  to  cov^ 
er  It,  which  this  appellant  did;  that  with 
one  exception,  in  12  years'  experience,  It  had 
always  been  usual  and  customary  for  the 
RaUroad  Company  to  sign  bills  vt  lading  on 
the  faith  of  his  O.  K.,  and  Our  new 
weighed  or  counted  tbe  cotton  or  had  any- 
thing to  do  with  It  prlOT  to  the  time  the 
bills  of  lading  were  Issued  that  be  knew  of; 
that  Hudspeth  had  [wocured  hlaa  to  si^t  two 
75-bale  lots  of  cotton  otirore  inat  and  make 
100~bale  lots  out  of  same,  stabtng  he  had  sold 
SMue  cott<«,  and  the  oetton  had  gone  up  on 
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him,  and  be  wanted  to  fill  hla  contract  witb 
as  little  cotton  as  he  could;  that  he  never 
had  split  any  big  lot  of  cotton  before  this 
transaction  and  made  twice  as  many  bales  out 
of  It;  that  he  required  extra  compensation  for 
splitting  said  cotton  in  addition  to  the  regu- 
lar charge  for  compressing,  and  required 
Hudspeth  to  furnish  the  bagging,  and  also 
exacted  an  indemnity  agreement  for  any 
claim  that  might  arise  because  said  cotton 
was  not  of  the  proper  density ;  that  he  took 
said  agreement,  which,  according  to  his  In- 
formation, would  have  applied  If  the  cotton 
was  going  export,  althoagh  lie  relied  entirely 
on  Hudspeth's  statement  that  the  cotton  was 
going  to  Galveston  and  from  there  to  Oak- 
land, Cal. ;  that  Hudspeth,  Alexander  &  Co. 
at  that  time  owed  them  a  bill  for  patching 
and  handling  cotton,  which  they  paid;  that 
they  charged  tlie  Railroad  Company  the  full 
10  cents  per  hundred  pounds  on  560  pounds 
for  compressing  charges  which  was  paid,  but 
refunded  after  being  furnished  weights  of 
the  cotton  at  Galveston,  as  they  did  in  all 
cases. 

The  sheriff  of  Montague  county  and  Gra- 
ham, adjuster  for  appellees,  both  testified 
that  Trueblood,  about  March  24,  1910.  stated 
that  be  handled  this  Hudspeth,  Alexandre 
transaction,  and  that  he  suspected  and 
thought  a  fraud  was  intended  at  the  time, 
or  words  to  that  effect;  that  he  suspected 
the  transaction  was  not  correct,  and  stated 
that  he  took  the  indemnity;  and  that  Hud- 
speth had  told  htm  many  lies.  Graham's  tes- 
timony was,  further,  that  Trueblood  stated 
hla  suspicions  were  aroused  to  such  an  ex- 
tent that  he  took  a  release  from  Hudspeth 
of  liability  in  the  matter  and  showed  bim 
the  release.  The  false  receipt  and  represen- 
tations were  Issued  by  the  Compress  Com- 
pany covering  the  485  bales  of  cotton,  and 
attached  to  the  bill  of  lading  described  In 
plaiutlfTB  petition.  Trueblood  testified  that 
the  bill  of  lading  praented  to  blm  by  Hud- 
speth was  not  the  one  actually  issued,  but 
one  O.  Alexander  to  G.  Alexandre.  It 
was  the  custom  for  the  shipper  to  make  out 
a  blU  of  lading,  then  procure  receipt  ftrom 
the  Compress  Company  and  attach  same, 
and  then  bare  bill  of  lading  signed  by  the 
agent  of  the  Railroad  Company.  TmeUood 
testified  be  wonld  not  have  O.  K.'d  the  bill 
of  lading  describe  in  plaintiff's  potion  bad 
It  been  presented  to  him;  that  la,  it  the 
cotton  had  been  shipped  wlthont  its  being 
weighed.  On  the  same  day  as  the  issuance 
of  the  receipt  mentioned,  the  Compress  Com- 
pany issued  17  loading  slips,  16  for  SO  bales 
each  and  1  for  38  bales,  certifying  that  838 
bales  at  cotton  of  the  weight  of  28,000 
pounds  per  SO-bale  lots,  such  weight  stated, 
UDd»  the  words,  "Weight  sworn  estimated," 
neither  of  wbldh  was  struck  out.  had  been 
shipped  fnm  Wichita  Falls  over  the  Missouri, 
Kansas  &  Texas  Railroad,  destination  Oal- 
Teston,  on  that  date  In  certain  car  number 
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and  initials,  said  certificate  being  signed  W 
D.  Trueblood,  compress  superintendent,  F.-El 
McKay,  railroad  agent 

The  Compress  Company  says  It  should  not 
be  held  liable  for  doing  a  legal  act,  viz.,  spUt- 
Ing  the  bales  of  cotton.  If  this  was  all  it  had 
done,  certainly  It  would  not  be  liable;  but, 
under  the  facts  as  S^t  out,  which  by  repeat- 
ing all  the  testimony  would  be  made  even 
stronger,  it  Is  apparent  that  said  company 
had  ample  knowledge  of  facts  putting  them 
upon  notice  that  Hudspeth,  Alexandre  &  Go. 
were  going  to  try  to  perpetrate  a  fraud  upon 
somebody.  Trueblood's  statement  to  the 
sheriff  and  Graham,  as  detailed  by  them, 
while  denied  by  him,  must  be  taken  as  true 
In  passing  on  Uils  assignment.  Having  such 
suspicions  and  knowledge,  he  certainly  acted 
In  bad  faith  with  the  Railroad  Company,  and 
in  reckless  disregard  pf  the  rights  of  others, 
In  not  insisting  that  the  cotton  be  shipped 
on  sworn  weights.  His  knowledge  of  the 
falsity  of  his  certificate  Is  conclusively  shown 
by  his  refusal  to  Issue  same  until  he  had 
made  800  bales  out  of  the  400;  he  sought  to 
delude  his  conscience  by  first  creating  the 
semblance  of  things  admitted  by  him  as  not 
existing  Id  fact.  Nor  should  said  company 
be  heard  to  say  that,  while  Issuing  a  false 
certificate.  It  was  not  guilty  of  participation 
In  the  fraud  because,  if  the  bill  of  lading 
shown  Trueblood  had  been  used,  the  fraud 
might  not  have  occurred.  Having  assisted 
In  the  fraud  by  issuing  a  false  certificate, 
it  should  not  be  permitted  to  avoid  liability 
by  saying  it  was  negligent  in  not  seeing  that 
such  certificate  was  not  detached  from  such 
bill  of  lading  and  attached  to  another.  How- 
ever, the  evidence  of  the  railway  clerk  at 
Galveston  shows  that  even  such  a  bill  as 
.Trueblood  described  could  have  been  used  as 
the  bills  in  evidence  were  used,  though  not 
with  equal  facility,  and  in  support  of  the 
verdict  we  must  find  that  this  fact  was  found 
by  the  jury  under  the  charge  of  the  court 
Had  Trueblood  been  as  Innocent  In  the  matter 
as  the  Compress  Ctnnpany  would  hare  us  be- 
lieve, and  bad  really  beUeved  ttaat  HnOspetfa 
did  not  Intend  to  commit  a  fraud,  be  would 
have  proposed  to  Issue  receipt  for  800  half 
bales,  Instead  of  stating  that  he  would  issue 
receipt  for  800  bales  as  soon  as  be  could  ac- 
compllsh  the  task  ot  makli^  the  same  eut  of 
400  bales.  The  issuing  of  a  false  certificate 
constituted  a  fraudulent  act  under  the  dr- 
cumstances  of  this  case,  and  it  was  Intraded 
that  upon  the  faith  of  it  a  bill  of  lading 
shonld  be  issued,  and  that  said  bill  of  lading 
wonld  rc^escmt  that  800  bales  of  cotton, 
within  the  ordinary  and  usual  meanii^  of 
the  term  bales  of  cotton,  had  been  received 
and  transported.  O^ls  appdlant  should  not 
be  heard  to  say  that  it  did  not  Intend  the 
natural  consequences  arising  from  Its  fraud- 
ulent acts,  and  we  hold  the  evidence  sufficient 
to  sustain  a  verdict  against  IL  Cbnbbuck  v. 
Cleveland,  97  Mina  466,  85  N.  W.  862,  5  Am. 
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St  Rep.  864;  Wilson  T.  Green,  2S  Vt  450. 
00  Am.  Dec  281 ;  Stoney  Creek  Co.  v.  Smal- 
ley,  Ul  Mich.  321,  69  N.  W.  722;  Wells  t. 
Western  Union  Tel.  Co.,  144  Iowa,  606.  123 
N.  W.  371,  24  L.  B.  A.  (N.  8.)  1045,  188  Am. 
St  Bep.  317. 

[II  The  eighth  aasfgnment  Is  orerraled. 
Misjoinder  of  causes  of  action  would  not 
authorize  a  verdict  against  plaintiff  on  the 
merits.  If  presented  by  plea  in  abatement 
and  same  was  sustained,  the  plaintiff  would 
be  required  to  dismiss  to  the  extent  necessary 
to  cure  the  objection,  and,  if  presented  In 
connection  with  a  plea  of  privilege,  the  sus- 
taining thereof  would  only  require  a  transfer 
of  the  case  to  the  court  of  the  county  In 
which  the  venue  should  liave  been  laid. 

[8]  The  ninth  and  tenth  assignments  com- 
plain of  the  giving  of  special  charges  at  the 
request  .of  the  Ballroad  Company,  In  r^ard 
to  the  Railway  Company's  plea  for  recovery 
over  against  Compress  Company.  One  was  a 
peremptory  charge  directing  that  if  the 
Jury  found  against  the  Railroad  Company, 
then  to  find  for  Railway  Company  over 
against  Compress  Company  for  same  amount 
The  other  was  more  liberal  to  Compress  Com- 
pany. 

The  eleventh  assignment  complains  of  the 
eighth  paragraph  of  the  main  charge,  also 
on  Railway  Company's  plea  for  recovery  over 
against  the  Compress  Company  which  al- 
lowed such  recovery  upon  finding  certain 
facts. 

If  the  court  erred  In  glvli^  the  peremptory 
charge,  this  case  will  have  to  be  reversed 
as  between  the  parties,  as  the  other  charges 
could  not  cure  such  error.  If  it  did  not 
err  in  giving  the  peremptory  instruction,  then 
the  other  charges  are  harmless  as  against 
the  Compress  Company. 

We  are  of  the  opinion  that  the  peremptory 
instruction  was  authorized.  The  evidence 
is  conflicting  as  to  whether  LeecA,  an  agent 
of  Railway  Company,  had  knowledge  of  the 
split  condition  of  the  cotton  at  the  time  ke 
checked  same,  after  It  was  loaded.  In  pass- 
ing on  the  correctness  of  a  peremptory  In- 
structlon,  we  must  take  as  true  the  evidence 
most  favorable  to  the  party  against  whom 
such  InBtrnetlon  Is  given,  and  therefore  must 
consider  this  (laestlon  upon  the  theory  that 
Leech  had  such  knowledge.  In  pursuance 
of  his  duties,  after  conntlDg  the  bales  In 
Uie  cars,  he  made  a  "blind  check"  of  the 
number  of  bales  in  eacb  car  and  took  same 
to  the  office  of  the  Oompress  Company,  and 
compared  same  with  the  loading  cdips  fur- 
nished by  said  company,  and,  finding  such 
slips  correct  he  signed  the  name  of  F. 
McECay,  agent  for  Uie  Railway  Company,  to 
same,  then  gave  the  or^lnala  back*  to  the 
Compress  Company  and  delivered  the  dop- 
llcates  at  the  fireUEht  office  of  the  Railway 
Company.  These  slips  were  issued  after  the 
cotton  was  loaded,  and  are  dated  Mandi 
16,  lAia    Bnch  sUpB  were  rtferred  to  In 


making  out  the  waybills,  whidi  were  dated 
March  17,  1910;  but  the  bUls  of  lading, 
while  dated  March  14,  1910,  were  in  fact 
signed  March  16,  1910,  upon  the  faith  of 
receipts  Issued  by  the  Compress  Company 
to  the  effect  that  It  had  received  the  stip- 
ulated number  of  bales  from  Q.  Alexander, 
which  receipts  were  attached  to  said  bills 
of  lading  at  the  time  same  were  present- 
ed to  the  agent  of  the  Railway  Company  for 
signature.  The  loading  slips  bad  not  beea 
brought  to  the  railway's  office  at  the  time 
the  bills  of  lading  were  issued,  and  tbe  em- 
ploye who  signed  McKay's  name  to  the  bills 
of  lading  testified  positively  that  at  tbe  time 
he  signed  the  bills  of  lading  he  bad  nothing 
except  the  said  bills  of  lading  and  the  ram- 
press  O.  K.*s.  However,  If  Leech  had  knowl- 
edge that  half  bales  were  being  shipped  and 
had  disclosed  such  knowledge  by  marking 
the  loading  slips  to  that  effect  the  Bail- 
way  Company  would  have  had  a  chance  to 
have  avoided  damage  by  notifying  Moody  ft 
Co.  of  that  fact  WUle  this  is  true,  we  fail 
to  see  how  the  n^ligent  or  wUlful  failure 
of  an  employe  to  communicate  to  his  employ- 
er knowledge  of  a  fraud  being  perpetuated 
by  an  agent  of  such  eoaployer  (if  Compress 
Company  be  considered  as  the  agent  of  the 
Railway  Qjmpany),  or  by  a  contractor  Of 
Compress  Company  be  considered,  as  between 
It  and  Railway  Company,  to  be  merely  a 
contractor),  should  excuse  such  agoit  or  con- 
tractor from  liability  for  such  fraud.  Hav- 
ing set  the  fraudulent  agencies  in  motion, 
it  cannot  excuse  itself  from  the  consequences 
by  saying  that  an  employe  was  n^Ugent  or 
guilty  of  fraud  in  not  apptlMng  his  oni^yer 
of  the  fraud  being  perpetrated.  We  orer^ 
rule  the  assignment 

Tbe  twelfth  and  thirteenth  aaslgiiments 
are  overruled. 

The  fourteoith  assignment  Is  overruled. 
We  see  no  error  in  the  definition  of  noClec^ 
and  when  notice  becomes  knowledgOL 

The  fifteenth  and  sixteenth  assignments 
complain  of  paragraphs  of  the  charge  where- 
in, if  they  find  for  plaintiffs^  they  are  told 
what  to  take  into  consideration  in  arriv- 
ing at  the  amount  The  charges  state  the 
correct  rule  as  we  understand  it  The  omis- 
sion to  require  a  credit  of  ¥2,076  would  not 
be  affirmative  error,  and  sucji  question  pnp- 
erly  arises  under  other  aaslgiunaits,  and  wUl 
be  disposed  of  under  the  same. 

[7,1]  The  seventeenth  assignment  com- 
plains  of  the  verdict  of  the  Jury  as  beinc 
in  disregard  of  a  special  charge  givoi  at  tbe 
request  of  the  Compress  Company  to  al- 
low a  credit  for  92,976  collected  from  Alex- 
andre, if  it  found  a^dnst  the  Oompreas  Com- 
pany and  also  should  not  allow  plalntlffk  any 
commission  for  selling  the  cotton.  We  think 
their  commission  was  a  legitimate  item  of 
expense.  They  were  entitled  to  what  tlieir 
soTiceB  woe  reasonably  worth  In  a  neoBssary 
and  reasonable  effbrt  to  itrfwiinW  the  dam- 
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ages.  As  to  the  Item  of  $2,976:  It  appears 
from  the  agreement  contained  In  the  record 
that  said  amount  was  saved  by  the  Efforts  of 
plaindffs  and  the  First  National  Bank  ont 
of  fondfl  received  by  said  bank  In  payment 
of  the  draft  for  the  other  315  bales  of  cotton, 
and  that  In  a  case  InTolTlng  the  loss  suf- 
fered by  plaintiffs  on  account  of  said  draft 
which  was  attached  to  bill  of  lading  for  the 
other  316  bales  of  cotton,  out  of  the  800  ^Ut 
by  this  appellant,  and  in  whl(^  suit  all  par- 
ties to  this  suit  are  parties;  besides  said 
First  National  Bank  of  Bowie,  the  plain- 
tiffs concede  said  amount,  less  the  expense 
of  collecting  It,  as  a  credit  to  be  given  the 
defendants  in  said  suit  We  do  not  think 
appellant  was  entitled  to  hare  said  amount 
credited  upon  plalntlffe^  claim  In  this  suit, 
nor  did  the  jury  allow  sneh  credit.  Under 
the  general  charge  of  the  court  these  credits 
of  f^QTC  and  f486  were  not  required  to  be 
allowed,  bat  under  the  special  diarge  the  Jury 
was  told  to  allow  same.  lite  special  charge 
being  offered  by  this  appdlant^  and  being  er^ 
roneons,  It  cannot  be  heard  to  say  that  the 
■verdict  Is  wrongful  because  the  jury  did  not 
follow  such  erroneous  charge  and  decided 
the  issues  In  accordance  wlUi  the  general 
charge  of  the  court  The  assignment  is 
therefore  overruled.  I.  ft  O.  N.  By.  Go.  t. 
Parish,  18  Tex.  OIy.  App.  180^  48  S.  W.  1066; 
Gooeh  r.  Addison.  IS  Tex.  GIt.  App.  76.  35 
S.  W.  88. 

The  nineteenth  and  twentletb  assignments 
complain  of  the  refusal  of  special  charges  of- 
fered by  this  defendant  Charge  No.  0  plac- 
ed too  great  a  burden  upon  plaintiffs,  while 
the  latter  part  of  No.  10  Is  misleading  and 
too  restrictive  In  requiring  knowledge  on  the 
part  of  Trueblood  when  either  knowledge  or 
notice  would  be  BUf&ctent  Tlie  assignments 
are  overruled. 

[I]  The  twenty-first  assignment  complains 
of  the  refusal  to  give  the  following  special 
charge:  "You  are  instructed  that  the  evi- 
dence fells  to  show  any  conspiracy  or  agree- 
ment between  the  City  National  Bank  of 
Bowie,  Tex.,  or  any  of  its  officers  or  agents, 
with  the  defendant  Compress  Company,  or 
any  of  its  officers  or  agents,  and  you  are 
therefore  instructed  that  you  must  not  con- 
sider for  any  purpose,  as  against  the  defend- 
ant Compress  Company,  any  testimony  Intro- 
duced which  you  may  believe  shows,  or  tends 
to  show,  any  liability  on  the  part  of  said 
Bank,  but  such  testimony.  If  any,  will  be  con- 
sidered only  between  the  plaintiff  and  said 
Bank."  The  court  did  not  err  In  this  matter 
because  this  special  charge  was  too  general. 
There  was  evidence  in  the  case,  for  Instance 
the  bills  of  lading,  which  could  legitimately 
be  considered  against  both  parties. 

[II]  By  this  charge  the  Jury  was  called  up- 
on to  pass  its  Judgment  on  the  admissibility 
of  the  evidence  as  against  the  two  parties 
naentloned  in  this  charge. 

The  twakt7-f ourth  assignment  Is  oremiled 


for  the  reasons  given  in  passing  on  the  fifth 
assignment 

The  twenty-fifth  and  twenty-sLith  assign- 
ments are  overruled  for  the  reasons  given  in 
discussing  assignment  No.  17. 

[11]  Assignment  27  complains  of  certain 
communications  between  the  court  and  Jury, 
in  writing,  after  the  retirement  of  the  Jury, 
and  while  it  was  in  a  Jury  room,  opting  out 
from  the  courtroom  where  the  court  was  try- 
ing another  case;  the  door  of  the  Jury  room 
being  In  view  of  the  court  The  Jury  sent 
the  following  communication  to  the  court: 
"Does  paragraph  10  of  your  charge  mean 
absolutely  that  if  we  find  against  all  defend- 
ants we  are  obliged  to  find  for  the  Bailway 
Company  against  the  Compress  and  the 
Bank?  F.  W.  Yensen,  Foreman."  The  Judge 
wrote  on  the  sl^  of  paper:  "Yes.  El.  B. 
Muse,  Judge.  Keep  this."  And  the  slip  of 
paper  was  returned  by  the  dainty  sheriff  to 
the  Jury.  Afterwards,  the  foreman  aSnt  an- 
other  slip  of  paper  to  the  court  containing 
the  following:  "If  wo  allow  Interest,  do  we 
have  to  compute  the  interest?  F.  W.  Yensoi. 
Foremen."  The  Judge  wrote  on  it:  "Not  nee- 
^sarily.  D.  B.  Mus^  Jnd^  Ee^  this.** 
These  slips  were  returned  with  the  verdict 
and  charges,  but  not  filed  until  motion  for 
rehearing  was  heard.  Having  held  that  the 
Railroad  Company  was  entitled  to  a  peronp- 
tory  instruction  against  the  Compress  Com- 
pany In  case  the  Jury  found  against  all  de- 
fendants, we  fail  to  see  how  the  Compress 
Company  was  prejudiced  by  the  first  ques- 
tion, nor  could  any  Injury  have  resulted 
from  the  second  question  and  answer.  How- 
ever, under  the  authority  of  Railroad  Co.  t. 
Byrd,  102  Ter.  263,  118  S.  W.  1163,  20  U  B. 
A.  (N.  S.)  420.  20  Ann.  Cas.  137,  tbe  question 
is  whether  these  acts  of  the  court  and  Jury 
violated  the  statute  with  respect  to  communi- 
cations between  tbe  court  and  Jury.  While 
not  approving  the  practice,  yet  we  feel  con- 
strained to  hold  that  the  statute  was  sub- 
stantially complied  with,  and  overrule  the  as- 
signment 

The  Beventh,  ^ghteenth,  twenty-second,  and 
twenty-third  assignments  all  are  based  upon 
the  failure  to  sustain  this  appellant's  plea 
of  privilege,  and  upon  the  action  of  the  court 
In  rendering  Judgment  overruling  same,  upon 
a  verdict  not  di^K»ing  of  the  issue. 

[1 3]  We  are  of  the  opinion  that  all  of  these 
assignments  should  be  overruled.  It  is  a  very 
doubtful  question  whether  the  Compress 
Company  was  ever  in  a  position  to  urge  its 
plea  of  privilege  after  filing  its  first  pleading, 
which  it  styled  "Original  Answer,"  and 
which  reads  that  for  answer  it  says:  (1) 
"The  defendant  excepts  to  the  plaintiffs*  peti- 
tion and  says  tbe  same  is  tosufflclent  in  law 
and  shows  upon  its  t&ee  no  right  of  plaintiff 
to  sue  this  defendant  In  Dallas  county,"  etc. 
But  even  If  the  first  part  of  this  "answer" 
was  not  a  demurrer,  but  a  part  of  an  enep- 
thw  assertlns  privHeg^  whltA  is  followed  In 
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tbe  second  coant  by  a  plea  of  prirllege,  yet 
we  think  there  was  no  evidence  snffleient  to 
raise  an  issue  on  tbe  qnestlon  whether  the 
Railway  Company  was  fraudulently  Joined 
In  tbe  snit  for  the  purpose  of  procuring  Juris- 
diction. As  said  Railway  Company  was  prop- 
erly sued  In  Dallas  county  and  the  cause  of 
action  against  this  ai^llant  grew  out  of  the 
same  transaction.  It  was  a  proper  party  to 
the  suit  Even  though  it  were  held  that  lia- 
bility did  not  exist  on  the  part  of  the  Rail- 
way Company,  such  conclusion  would  not 
prove  that  it  was  fraudulently  Joined  in  the 
suit  to  procure  Jurisdiction.  Railway  v.  Wll- 
llama.  38  Tex.  Civ.  App.  405,  86  S.  W.  38; 
Toland  r.  Sutherlin,  49  Tex.  Civ.  App.  538, 
110  S.  W.  487.  The  causes  of  action  asserted 
against  the  Railway  Company  and  tbe  Com- 
press Company  are  connected  with  each  oth- 
er so  as  to  make  It  both  desirable  and  proper 
tliat  the  same  should  be  settled  in  the  same 
suit  We  are  of  the  opinion  that  tbe  court 
committed  no  error  In  oTermling  the  plea  of 
prlTll^  without  submitting  any  issue  with 
respect  to  same  to  the  Jury. 

We  pass  to  the  consideration  of  the  ques- 
tlons  presented  In  the  brief  of  appellant  Mis- 
souri, Kansas  ft  Texas  Railway  Company  of 
Texas. 

The  first  aBslgnment  Is  as  follows:  "Tbe 
Tordlct  of  the  Jury  is  contrai?  to  the  law  and 
the  eTldence,  In  that  the  evident^  shows  be- 
yond dispute  that  this  defendant  delivered  to 
the  plaintiffs  all  of  the  cotton  actually  re- 
ceived by  It  under  the  terms  of  tbe  bill  of 
lading,  and  tbat,  if  said  bill  of  lading  showed 
the  receipt  of  vaoxe  cotton  than  was  actually 
dellT«ed  to  plaintiffs,  then  this  defendant 
never  received  the  same,  and  the  act  of  Its 
agent  In  executing  the  bUl  of  lading  therefor 
was  not  binding  on  this  defaidant,  and  It  is 
not  estopped  under  the  law  to  deny  the  rec- 
itations In  said  bill  of  lading,  and  for  this 
reason  the  trial  court  erred  In  refusing  this 
defendant  a  new  trial,  all  of  which  appears 
In  section  7  of  Its  said  motion.**  Three  prop- 
ositions are  submitted:  (1)  That  the  bill  of 
lading  was  not  an  Instrument  n^tlable  by 
the  law  merchant,  and  appellees,  as  assignees 
of  same,  vere  bound  to  allow  all  disoounts 
and  defenses  that  were  good  amlnst  their 
assignor,  prior  to  the  time  appellant  had  no- 
tice of  the  assignment  (2)  In  so  far  as  a 
bill  of  lading  is  a  receipt  for  goods.  It  may  be 
explained  or  varied  by  parol  testimony.  (3) 
A  local  freight  agent  of  a*  railway  company 
has  no  authority  to  Issue  a  bill  of  lading  for 
any  goods  except  those  actually  delivered  to 
him  for  shipment,  and,  even  though  the  rec- 
itation in  the  bill  of  lading  as  to  the  amount 
of  cotton  received  for  shipment  was  substan- 
tially false  and  known  to  tbe  said  local 
freight  agent  to  be  false,  yet  the  appellant 
had  the  right  to  show  what  was  actually  re- 
ceived by  it  under  said  bill  of  lading  and 
that  It  delivered  the  goods  actually  received. 


These  propositions  are  submitted  upon  tbe 
theory  ttut  even  though  the  agent  Issuing 
the  bill  of  lading  had  actual  knowledge  of 
tbe  condition  of  the  cotton,  yet  the  Railway 
Company  would  not  be  liable.  So  for  as  we 
have  been  Informed  and  have  ascertained, 
this  question  has  never  been  decided  In  Tex- 
as, and  it  Is  probable  that  It  will  not  arise 
in  any  other  cases  than  this  and  Its  compan- 
ion case,  as  the  Legislature  by  the  act  ap- 
proved September  13,  1910,  relating  to  UUs 
of  lad&ig,  has  provided  that,  when  Issued  by 
the  authorized  agent,  the  bill  of  lading  shall 
be  deemed  the  act  of  tbe  carrier,  and  the 
principal  shall  be  liable  thereon  in  accordance 
with  Its  terms;  also,  that  when  available, 
authenticated,  or  certified  in  accordance  with 
the  rules  therein  provided  for  and  those  pre- 
scribed by  the  Railroad  Commission  in  ac- 
cordance with  the  provisions  of  said  act, 
same  shall.  If  In  the  hands  of  an  innoceent 
holder  for  value,  be  Incontestlble  as  to  the 
matters  and  things  therein  set  forth. 

[13]  The  weight  of  authority  in  the  United 
States  Is  to  the  eCTect  that,  where  no  goods 
are  In  fact  received  by  the  carrier,  a  bill  of 
lading  reciting  receipt  of  such  goods  is  void 
even  as  to  Innocent  purchasers  for  value; 
the  reason  given  for  the  rule  being  tbat  the 
agent  tuts  no  authority  to  execute  bill  of  lad- 
ing until  the  goods  are  actually  received,  and 
therefore  as  betwem  tbe  parties  to  such  in- 
strument tbe  same  Is  a  nulUty,  and,  being 
Donnecotiable  tbe  assignee  can  obtain  no 
greater  right  than  the  assignor  bad.  See 
Hutchinson  on  Carriers,  |  16L  Bat,  as  Is 
stated  in  the  treatise  Just  cited,  "this  rule 
has  not  been  uniformly  followed,  and  la  (V- 
poaed  by  courts  of  eminence  and  by  reason 
of  great  cogency" ;  tbe  doctrine  announced 
by  said  courts,  briefly  stated,  belnfl^  tbat  un- 
der such  circumstances  the  statement  as  to 
the  receipt  of  the  goods  amounto  to  a  repre- 
soatatlon  by  tbe  carrier  at  a  fact  which  was, 
or  in  the  ordinary  course  of  business  ougU 
to  have  been,  within  the  knowledge  of  tbe 
agent,  and  tbat  as  to  an  innocent  and  bona 
fide  holder  of  the  bill  of  lading  tbe  carrier 
will  be  estopped  from  claiming  tbat  be  did 
not  receive  tbe  goods.  Hut<diinson  on  Car- 
riers, 1 16L 

Tbe  rule  just  stated  appeals  to  ne  aa  the 
correct  rule  to  apply  In  this  case;  In  the 
first  place,  the  Railway  Company  has  not 
sought  by  Its  pleading  to  deny  the  authority 
of  Its  agent  to  issue  the  bill  of  lading  in 
question,  but  Is  defending  upon  tbe  theory 
that  it  was  authorized  to  Issue  the  bill  at 
lading  for  485  bales  on  estlmatod  weights, 
because  it  was  permitted  to  transport  cottm 
without  weighing  same,  and  tbat  it  was  guil- 
ty of  no  wrong  or  negligence  In  lasnlnc  tin 
bills  of  lading. 

[14]  PlalntlCte*  cause  of  action  as  against 
this  appellant  Is  based  In  part  upon  the  bill 
of  ladlnib  and  It  would  therefoie  swear  tbat 
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under  oar  statute  want  of  authority  on  tlie 
part  of  Its  agent  to  execute  same  should  be 
pleaded  under  oath. 

Even  though  the  question  of  authority  was 
In  this  case,  yet  It  would  present  a  very 
strong  case  for  the  application  of  the  doctrine 
of  estoK>el.  The  bill  of  lading  contained  the 
following  proTlsIon:  "This  bill  of  lading  is 
not  negotiable  unless  the  freight  covered  by 
it  IB  consigned  to  shipper's  order  and  Is 
properly  Indorsed  and  surrendered  upon  de- 
livery of  the  cotton  herein  receipted  for." 
It  also  redted:  "Gonstgned  to  shipper's  or- 
der, notl^  W.  L.  Moody  ft  Company ;  desti- 
nation Galveston,  Texas;  number  of  bales 
486."  The  evidence  shows  that  the  bill  of 
lading  was  duly  Indorsed  by  G.  Alexandre 
and  by  W.  L.  Moody  ft  Co. ;  that  upon  the 
fftith  of  Its  representations  Moody  &  Co., 
paid  the  draft  before  the  arrival  of  the  cot- 
ton in  Galverton,  as  was  the  usual  custom 
in  the  cotton  business  with  respect  to  drafts 
attached  to  Ulla  of  lading  to  sh^jper'g  oxiex. 
It  was  shown  tbat  the  term  "bale  of  cotton" 
haa  a  definite  meaning  in  the  cotton  busi- 
ness; that  it  means  a  merchantable  bale 
weighing  approximate  600  pounds;  that 
the  term  "estimated"  as  used  In  describing 
cotton  in  Mils  of  ladli^  means  that  the  cot- 
ton Is  considered  as  weighing  560  pounds ; 
that  Moody  &  Oo.  so  understood  and  inter- 
preted said  recitals.  It  was  also  shown  that 
the  general  custom  and  practice  as  to  han- 
dling the  cotton  business,  financing  the  crop, 
and  moving  it  to  market,  was  for  the  owner 
to  deliver  his  cotton  to  the  carrier  and  se- 
cure shipper's  order  bill  of  lading  therefor, 
and  make  draft  on  purchaser  at  destination ; 
that  banks  and  oth^  will  generally  advance 
to  the  shipper  the  cash  called  for  In  the 
draft,  and  thus  such  draft  with  bill  of  lad- 
ing attached  will  make  Its  way  through  the 
exdiange  centers  to  deetinatloD.  Instead  of 
delivering  486  bales  of  cotton  called  for  by 
this  bill  of  lading,  486  half  bales  were  de- 
livered. , 

It  was  the  necessary  expectation  of  this 
appellant,  In  issuing  such  bill  of  lading,  that 
a  business  transacuon  would  be  consum- 
mated upon  the  faith  of  same  with  W.  L. 
Moody  ft  Co.,  said  firm  bdng  mentioned 
therein,  and  that  said  transaction  would 
probably  include  advances  made  upon  the 
faith  of  such  bill  of  lading.  Article  322,  Re- 
vised Statutes,  required  carriers  to  state  in 
a  bill  of  lading  the  quantity,  character,  or- 
der, and  condition  of  the  goods.  We  are 
of  the  opinion  that,  under  the  facts  of  this 
case,  this  applicant  Is  estopped  to  deny  Uiat 
it  received  the  485  bales  of  cotton  as  said 
term  was  used  and  understood  among  those 
dealing  in  and  handling  cotton,  viz.,  of  the 
approximate  weight  of  500  pounds.  Nor  do 
we  believe  that  this  holding  is  at  all  in- 
consistent with  that  of  our  Supreme  Court 
in  the  case  of  Stamford  Compress  Co.  v. 
Bank,  143  8.  W.  1142.  la  that  cose  it  la  held 


that  where  a  nonnegotlable  receipt  Is  Issued, 
it  is  the  duty  of  the  purchaser  thereof  to 
notify  the  party  Issuing  such  receipt  of  such 
purchase,  otherwise  said  party  will  not  be 
liable  for  delivering  the  goods  to  the  person 
to  whom  the  receipt  was  Issued  upon  a  rea<- 
sonable  explanation  for  not  presenting  such 
receipt  The  receipt  in  that  case  was  ex- 
pressly by  its  terms  made  nonnegotlable  and 
did  not  even  contain  an  Implied  promise  that 
the  goods  would. be  held  for  the  bearer  of 
the  receipt.  We'  think  the  opinion  in  that 
case  has  no  bearing  on  the  question  of  the 
elfect  of  a  false  representation  in  a  nonne* 
gottable  receipt,  when  acted  upon  by  a  bona 
fide  purchaser  tat  value.  The  assignment  la 
overruled. 

[1 S]  The  aecond,  third,  fourth,  and  fifth  as- 
signments are  considered  together,  being  bas- 
ed upon  the  contention  tiiat  there  was  no 
evidence  to  sustain  a  finding  that  there  was 
a  material  difference  between  the  recitation 
In  the  bill  of  lading  and  the  cotton  actually 
rec^ved.  The  evidence  was  ample  to  show 
that  the  tetm  "bole  of  cotton"  has  a  w^- 
defined  meaning;  In  fact,  so  mufdi  so  that 
this  appellant's  agent  admitted  that  be  would 
not  knowingly  issue  Ulls  of  UuUng  for  bales 
of  cotton  when  only  half  bales  had  beea  de- 
livered to  the  Railroad  Company.  Said  as- 
signments are  all  ov«nruled.- 

[16]  The  sixth  assignment  attacks  the  evi- 
dence as  Insufficient  on  the  ground'  that  ap- 
pellant's ^ent  at  the  time  he  executed  the 
bill  of  lading  had  no  knowledge  or  notice  that 
the  recitation  In  the  bill  of  lading  was  un- 
true. 

The  Compress  Company,  wtdeh  split  the 
bales  of  cotton  and  issued  a  false  receipt  to 
the  shipper  and  executed  fiilse  loading  sUps 
to  the  appellant,  was  under  contract  with 
this  a{q;>eUant  to  load  cotton  recdved  by  the 
railroad  at  the  platform  of  the  Compress 
Company.  It  was  paid  for  tills  service  and 
none  of  the  employes  of  the  Railroad  Com- 
pany had  anything  to  do  vrlth  the  loading. 
The  Compress  Company  loaded  this  particu- 
lar cotton.  None  of  this  awellattt's  em- 
ployee, whose  duty  it  was  to  sign  bills  of 
lading,  had  any  actual  knowledge  or  notice 
of  the  fact  that  said  cotton  was  half  bales, 
at  the  time  said  bills  of  lading  were  issued. 
There  Is  evidraice  that  Leech,  an  employe  of 
this  appellant,  whose  duty  it  was  to  check 
ttie  cotton  after  bills  of  lading  were  Issued, 
and  see  that  fbe  loading  slips  were  correct 
as  prepared  1^  Compress  Company,  had 
knowledge  of  the  condition  of  the  cottcm 
when  he  ehet^ed  same,  and  also  that  be  had 
knowledge  on  the  day  previous  to  tlie  Issu- 
ance of  the  bill  of  lading  that  this  cotton 
was  being  spilt 

We  are  of  the  opinion  that  the  evidence 
sustains  a  finding  that  the  Compress  Compa- 
ny was  tile  agent  of  the  Railroad  Company 
in  rec^vlng  and  loading  the  cotton.  Arthur 
V.  RaUway  Co.,  201  U.  S.  606,  27  Sup.  Gt 
338,  61  I*  Ed.  690;  Railway  t.  Edwards,  66 
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Tex.  ClT.  App.  648,  121  S.  W.  670.  ThroiUCb 
sold  agent  this  aweUant  bad  knowledge 
that  It  bad  receLyed  and  loaded  balf  bales  of 
cotton  instead  of  bales. 

Tbe  assignments  are  overniled. 

The  seventh  assignment  complains  that  the 
verdict  is  contrary  to  the  vndlspnted  evi- 
dence  In  that  same  shows  that  plaintiffs' 
agen^  Barden,  when  he  paid  the  draft,  acted 
on  tbe  faith  of  the  notice  of  the  shipment 
from  Alexander  as  to  wdghts  and  grades, 
and  did  not  d^Mnd  upon  the  recitation  in 
the  bill  of  ladli^r  on  the  question  of  weight. 
The  dghth  assignment  diargee  plalntllfa  with 
being  gnllty  of  contributory  n^Ugence  In 
paying  the  draft  The  evidence  was  suf- 
ficient to  sustain  a  finding  against  appellant 
on  these  Issoes.  We  overrule  these  assign- 
ments. 

The  ninth  asslgnnittit  complains  of  tbo 
refusal  to  give  a  peremptory  Instruction  for 
this  appellant  The  assignments  qnefltlonlng 
auffldency  of  the  evidence  to  support  the 
verdict  havli^  been  overruled,  it  follows 
that  this  assignment  must  be  overruled. 

Tba  tenth  asstgnm^t  complains  of  the 
first  paragraph  of  the  charge.  Tbe  proposi- 
tions embodying  tbe  objections  to  such  para- 
graph are  vlrtnally:  (1)  That  tha«  is  no 
evidence  to  support  the  submlssiott  of  tlie  is- 
sue of  material  misrepresentation  In  the 
bill  of  lading;  (2)  there  was  no  evidence  to 
support  the  issue  that  anwllee  believed  from 
the  recitations  of  said  blU  that  the  bales  of 
cotton  -wWghed  approximately  000  pounds 
eadi.  As  we  cannot  agree  to  elthra-  conten- 
tion, we  ovwrule  tbe  assignment 

Assignmoit  No.  11  (1)  complains  of  para- 
graph S  of  tfie  court's  cfaai^.  The  first 
three  propositions  are  tbe  same  as  those 
submitted  under  the  first  assignment  We 
find  no  merit  in  any  of  the  other  proposi- 
tions except  the  seventh,  which  asserts  that 
the  charge  is  without  evidoice  to  support 
It  in  so  far  as  it  submits  the  Issue  wh^taer 
the  witness  Leech  checked  tbe  cotton  for 
the  purpose  ot  ascertaining  the  amount  up- 
on whtdi  to  issue  a  bill  of  lading.  Tb»  va- 
dlqnited  evidence  shows  that  the  checking 
by  Leech  was  not  tor  the  purpose  of  hav* 
ing  a  bill  of  lading  in«dicated  upon  the  load- 
ing slips;  the  MU  hUTlng  been  issued  prior 
to  tbe  <dke^ng  (tf  the  cotton  by  Leech,  up- 
oa  the  ftlth  of  tbe  certificate  Issued  by  the 
OomjB-ess  Company  to  tbe  shipper.  This  is- 
sue was  merely  upon  tbe  question  of  wheth- 
er this  aiveUant  had  notice,  at  the  time  it 
issued  the  bUl  of  lading,  of  the  fact  that  the 
bales  were  split  and  as  we  view  the  case  the 
court  could  have  peremptorily  instructed 
that  tbe  Compress  Company  was  the  agat 
of  tlie  Bailroad  Company  to  receive  and  load 
this  cotton,  and  that  throng  snch  agent  It 
had  knowledge  that  half  bales  were  being 
loaded.  We  tbertfore  condude  that  this  er- 
ror was  harmless. 

Assignments  11  (2)  and  12  complain  of 
the  refusal  to  give  fecial  chaxge%  both  re- 


lating to  tbe  knowledge  of  the  witness  Leedi, 
under  vbldk  propositions  are  asserted  to 
the  effect  that,  it  bdng  On  duty  of  Leech  to 
check  the  cotton  after  bills  of  lading  is- 
sued, tbe  knowledge  obtained  in  cbeddng  the 
cotton  is  not  chargeable  to  tbe  Bailroad  Com- 
pany ill  the  matter  of  Issuing  the  bill  of  lad- 
ing. Th«je  charges  only  relate  to  knowledge, 
and  tbe  reftual  of  same,  as  drawn.  If  er- 
ror, was  harmless  in  view  of  the  fact  that 
it  Is  undisputed  that  tbe  Bailroad  Compa- 
ny had  knowledge  through  its  aguit.  tbe 
Compress  Company,  at  the  time  it  issued 
the  Mils  of  lading. 

The  fourteenth  assignment  complains  that 
the  verdict  is  ocessive  In  not  allowing  cred- 
it for  t2,975  realised  by  ^alntUb  from  Alex- 
ander. This  assignment  Is  ovanded  for  rea- 
sons given  in  discussing  asrignment  No.  IT 
of  tbe  Ccmqiress  Oonq)any. 

Tba  thirteenth  and  fifteenth  assignments 
are  orerrnled  for  reasons  given  In  discussing 
a  similar  assignment  submitted  by  the  Com- 
press Company. 

[17]  The  sixteenth  assignment  complains 
because  of  otmflict  between  the  charge  of 
tbe  court  and  special  charges  given.  Tbls 
conflict,  In  so  far  as  it  relates  to  the  issue 
betwem  plelntlSs  and  this  appellant  was 
caused  by  tbe  giving  of  special  chaises  of- 
fered by  this  appellant  which  we  hold  were 
not  correct  This  b^bi^  the  ease,  appelant 
cannot  complain  of  the  conflict  as  tiie  spe- 
cial charges  were  mndi  more  favorable  than 
It  was  ehtlQed  to  have  given  and  it  could 
not  have  beoi  Injured  by  the  r^mgnancy.  I. 
&  Or.  N.  By.  Go.  V.  Parish,  18  Tex.  GIt.  Avp. 
130,  48  8.  W.  1066;  Oooch  T.  Addison.  13 
Tex.  dr.  App.  76-88,  35  S.  W.  88.  Tbe 
as^gnment  Is  ovnruled. 

The  sevrateentii  assignment  la  orerrnled. 

[II]  The  dfl^feentb  asslgnmoit  complains , 
of  the  admlssi<ni  of  the  testimony  <tf  tbe 
witness  ZeUleraa  to  dass,  grade,  and  value  of 
the  800  bales  of  cotton,  over  the  objection 
that  he  testified  solely  from  examination  of 
samplea  and  that  same  had  not  been  suf- 
ficiently, identlfled.  Mitchell,  saperintendeiU: 
of  i^ress  at  Uoody  Gonuffess,  te^lfled  to  Ou 
sending  of  samples  ftom  same  up  to  Moody's 
oflte^  which  vra«  never  brou^t  back ;  that 
their  sample  man  took  all  tbe  samjAes  from 
the  compress.  Zdgler,  who  classed  all  cot- 
ton for  Moody  ft  Ga,  testified  that  the  sam- 
ples came  to  their  fdlce  in  the  regular  course 
from  the  compress.  The  sample  man  did 
not  testify  and  identic  the  samples  received 
by  Zdgler  with  those  delivered  to  him  by 
the  Oompress  Company.  However,  the  evi- 
dence shows  fnrtbw  that  when  samples  are 
sent  out  1^  tbe  compress  a  number  and  mark 
Is  jfiaxaA  cm  same,  tbe  same  mark  as  shovre 
on  eipense  UU,  and  that  a  rece^it  accom- 
panies such  samples.  The  samples  are  then 
checked  with  the  compress  rec^pt  to  see 
that  they  are  all  there.  We  think  this  evi- 
dence was  sufficient  to  Identify  the  samples^ 
and  overrule  the  assignment 
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[II]  The  nineteenth  assignment  complains 
of  tbe  admission  of  the  testimony  of  True- 
blood,  to  the  effect  that  defendant  Hudspeth 
told  him  that  the  railroad  would  haul  the 
38  bales  on  estimated  weights,  that  he  had 
spoken  to  the  railroad  about  It,  and  to  call 
up  Its  office.  By  special  charge  this  evidence 
was  withdrawn  from  the  consideration  of 
the  Jury  as  against  this  appellant  As  this 
testimony  was  admissible  against  Hudspeth, 
end  the  court,  instead  of  Umlting  it  when  ad- 
mitted, did  BO  afterwards,  we  are  of  the 
opinion  no  barm  could  have  resulted  to  the 
appellant,  and  overmle  the  assignment 

The  twentieth,  twenty-flrst,  and  twenty- 
second  assignments  are  sustained  for  the  rea- 
sons given  in  sustaining  Compress  Company's 
first  assignment 

[20]  The  twenty-third  assignment  Is  over- 
ruled. The  special  charge  requested  was 
misleading,  and  would  have  excluded  from 
the  jury  Intimate  evidence,  for  Instance  the 
acts  of  Moody  &  Co.  with  reference  to  the 
cotton  after  receiving  same.  If  contention  is 
Bongbt  to  be  made  that  a  special  charge, 
though  erroneous,  is  sufficient  to  call  the 
court's  attention  to  the  matter  so  as  to  re- 
quire a  correct  charge  to  be  given,  snch  con- 
tention should  be  asserted  under  an  assign- 
ment of  error  to  that  effect  Parlin  &  Oren- 
dorff  Co.  V.  Miller,  25  Tex.  Civ.  App.  190, 
60  S.  W.  881;  Clevei^er  v.  Blount,  114  S. 
W.  868 ;  EI  Paso  Ry.  Co.  v.  KendaU,  38  Tex. 
CUv.  App.  221.  85  S.  W.  61. 

The  twenty-fourth  assignment  is  snatalned 
for  the  reasons  given  in  sostalnlng  Com* 
press  Company's  assignment  Na  2^ 

We  will  next  consider  the  Bi^teal  ot  the 
City  National  Bank  of  Bowie. 

The  assignments  complaining  because  of 
the  overruling  ot  this  appeUan^s  plea  of 
privilege  are  overruled  for  the  reasons  glvai 
In  passing  on  similar  asalcninaits  presented 
by  the  Compress  Company. 

The  only  Issue  aabmltted  the  court  upon 
the  UaUlity  of  the  Bank  was  in  the  follow- 
ing ptnrtlon  of  tbe  diarge:  "If  you  find  in 
fbTor  ot  plalntlffa  the  issues  set  forth  In 
paragmidi  1  of  this  charge,  and  If  yon  far- 
ther find  that  the  defendant  aty  National 
Bank  of  Bowi^  at  tbe  time  it  credited  the 
account  of  Bodspeth,  Alexandre  &  Ca  with 
the  amount  paid  by  plalntlffli  on  Uie  draft 
drawn  on  plalntiffa,  bad  notice  or  knowledge 
that  Bocb  payment  had  Jbeon  flraudalaiUy 
procured  to  be  made  by  G.  Alexandre  or  some 
one  acting  with  or  for  blm,  yon  will'flnd  for 
plalntiini  against  said  Gi^  National  Bank 
of  BowieL  By  'notice  as  nsed  herein  and 
alw  elseirtim  in  this  charge  Is  meant  knowl- 
edge of  BQCh  fiicta  a>  would  have  put  a  rea- 
sonably prudent  person  upon  inquiry  to  as- 
certain the  complete  facts,  and  where  such 
inquiry,  if  pnrsued  aa  same  would  ordinarily 
be  pnrsued  by  an  ordinarily  pmdent  person 
under  similar  drcamatancea,  would  have  dis- 
closed tbe  true  focta,  such  notice  la  eqnlva- 
Itat  U  aetoal  knowledge   But  U  700  And 


that  such  Bank  had  neither  notice  nor  knowl- 
edge of  such  fraud,  you  will  find  In  favor  of 
such  Bank."  The  charge  was  prepared  by 
appellant's  counsel 

This  appellant  by  Its  sixteenth  assignment 
complains  of  tbe  refusal  of  tike  court  to  give 
Its  reQuested  peremptory  instruction  to  re- 
turn a  verdict  In  Its  favor.  Various  proposi- 
tions are  submitted,  but  It  may  be  briefly 
stated  that  the  contention  Is  made  that  the 
evidence  shows  the  usual  transaction  between 
a  bank  and  debtors  in  which  a  draft  was  col- 
lected and  the  proceeds,  with  the  consent  of 
the  debtor,  applied  to  the  payment  of  tbe 
debt  due,  and  that  no  notice  being  had  by 
the  bank  of  the  fraud  through  which  the 
payment  was  procured.  It  is  not  required  to' 
repay  such  funds  to  the  Injured  parties. 

In  connection  with  one  of  the  propositions 
stress  Is  laid  upon  the  claim  .that  this  ap: 
pellant  had  629  cotton  tickets  to  secure  its 
debt  bnt  gave  some  up,  at  plalntllfs*  re- 
quest to  enable  Hudspeth,  Alexander  ft  Co, 
to  make  ^pmoit;  but,  ajfter  all,  tbe  ques- 
tion under  the  <^arge  of  the  court  la  one 
merely  of  notice,  r^ardless  of  preceding 
transactions. 

[21]  We  deem  It  appropriate  to  first  take 
up  and  consider  the  evidence  with  regard  to 
Its  sufficiency  to  sustain  the  Judgment  of  tbe 
court,  upon  the  issue  submitted  to  the  Jury, 
viz.,  whether  this  appellant,  at  the  time  It 
applied  the  proceeds  of  the  draft  to  the  pay- 
ment of  its  overdraft  and  gave  Hudspeth, 
Alexander  &  Co.  credit  for  tbe  ronalnder, 
had  knowledge  or  notice  of  tbe  flrattd  per- 
petrated upon  appellees. 

The  bead  bookkeeper,  the  cashier,  and  as- 
sistant cashier  of  this  appellant  all  tesllfled 
positively  that  these  drafts  were  received, 
collected,  and  proceeds  applied  without  any 
knowlectee  or  notice  that  the  bllla  of  lading 
were  not  in  fact  for  bales  of  cottoi^  and  deny 
all  knowledge  or  notice  ot  any  fraudulent  In- 
tent on  tbe  part  of  Hndqietb  or  Alexandre. 
Appellees  contend  there  are  various  circum- 
stances which,  taken  together,  disprove  the 
assotions  of  tiie  offldals  of  tbe  bank,  and 
we  will  now  consider  each  of  the  contentions 
made  by  tbem. 

Appellees  charge  that  this  appellant  did 
not  have  cotton  tickets  for  628  bales  of  cot< 
ton,  notwithstanding  ito  assertion  thst  it  did. 
nie  poSitiTe  testimony  of  tbe  cashier,  tbe 
assistant  cashier,  and  Teel,  agent  of  Huds- 
peth, Alexan^  &  Go.,  la  to  tbe  effect  that 
there  wwe  529  U(d»ta  in  tbe  possession  of 
this  anwlla&t  Biggins,  tbe  bead  bookkeep- 
er, did  not  know  bow  many,  bnt  knew  there 
were  bnndreds.  In  addition,  Hntt,  tbe  bank 
examiner,  testified  that  on  February  12, 1910, 
he  made  a  special  ^caminatlon  of  the  cotton 
acconnt  of  Hudspeth,  Alexandre  &  Co. ;  that 
it  was  wdl  and  satisfactorily  secured  by  cot- 
ton tickets.  To  show  that  tbis  aroellant  did 
not  have  said  number  of  tickets,  appellees 
dto  the  following  testimony:  The  witness 
Thomas  tsstified  that  tbe  First  National 
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Bank  of  Bowie  had  106  tickets,  and  that 
same  were  procared  from  said  bank  at  about 
the  same  time  as  the  tickets  were  procured 
from  this  appellant  This  would  make  635 
tickets  claimed  to  have  been  held  by  the  two 
banks.  Only  438  bales  were  used  In  making 
the  shipment  to  Moody,  and  appellees  say 
that  the  fact  that  one  car  contained  only  38 
bales  Is  a  strong  Indication  that  this  was  the 
last  of  the  cotton  owned  by  said  firm,  which 
would  leave  197  bales  not  accounted  for.  It 
appears,  however,  that  the  tickets  were  de- 
livered to  Teel  by  this  appellant  on  Sunday 
morning.  The  evidence  shows  that  this  must 
have  been  on  the  morning  of  the  13th  as 
Rlgglns,  chief  bookkeeper  for  appellant,  in 
^vlng  the  amount  of  overdraft  by  said  firm, 
gives  same  on  March  12th  and  March  14th 
and  says  the  13th  must  have  been  Sunday. 
All  the  testimony  shows  that  the  tickets  were 
procured  from  this  eppeHant  several  days 
before  bills  of  lading  were  returned,  which 
date  is  fixed  beyond  dispute  as  the  16th,  be- 
cause the  railroad  records  so  show  it  and 
the  draft  was  paid  at  Galveston  on  the  17th, 
so  the  bills  must  have  been  In  the  hands  of 
the  bank  on  the  16th.  It  appears  that  on  the 
12th  of  March  the  overdraft  was  $50,858,  on 
the  14th  $53,140.14,  on  the  15th  $44,69ai7, 
and  on  the  16th  $25,624.66.  On  the  15tb 
credits  of  $6,746.51  for  90  bales,  $1,935  for 
43  bales,  and  $10,395  for  189  bales,  all  sold 
to  Whaley,  were  turned  Into  the  Bank;  the 
one  for  $6,746.51  being  check  by  Coates  to 
Whaley.  The  fact  that  credit  was  given 
Whaley  for  322  bales  after  the  13th  does 
not  mean,  according  to  the  testimony  of 
Ayers,  that  the  tickets  were  not  changed 
from  Hudspeth,  Alexander  to  Whaley  until 
that  time.  When  notided  by  Whaley  that  he 
had  bought  a  certain  number  of  bales  from 
Hudspeth,  Alexander  &  Co.,  they  would  take 
that  number  of  tickets  out  of  the  tatter's  box 
and  place  a  label  on  same  bearing  name  of 
Hudspeth,  Alexandre  &  Go.  and  make  a  de- 
livery thereof  by  placing  them  to  the  credit 
of  Whal^  &  Co.,  but  same  would  not  be 
actually  d^lvered  to  Whaley  &  Co.  until  the 
transaction  was  closed  by  the  giving  of  cred- 
it to  Hudspeth,  Alexander  &  Co.  for  the  mon- 
ey. As  we  understand  the  testimony  of 
Ayers,  the  tickets  for  the  90  bales  and  43 
bales  were  actually  given  up  to  Whaley  on 
March  15th,  and  he  gave  them  to  Coates,  and 
those  for  189  bales  were  given  up  on  the 
16th.  If  it  were  conceded  that  these  322  tick- 
ets came  out  of  the  529,  then,  with  the  num- 
ber which  appellees  concede  might  have  been 
shipped  to  Moody  &  Co.  out  of  the  amount 
held  by  the  Bank,  there  would  have  been  654 
on  hand  on  the  13th;  but  according  to  the 
witnesses  the  bales  sold  Whaley  are  not  to 
be  taken  Into  account 

It  appears  from  the  Compress  books,  as 
testified  to  by  Trueblood,  that  after  ship- 
ping the  cotton  to  Moody  &  Co.,  Hudspeth, 
Alexandre  &  Co.  still  had  697  bales  in  their 
name  left  with  such  Compreaa  Company. 


The  cotton  remaining  at  the  compress  was 
shipped  out  by  other  parties  after  the  Moody 
cotton,  and,  granting  that  ell  the  tickets  for 
same  were  disposed  of  by  Hudspeth,  Alex- 
andre &  Co.  prior  to  shipping  the  Moody  cot- 
ton, still  there  is  no  evidence  to  show  that 
said  tickets  were  not  disposed  of  by  them 
between  the  12th  and  the  16th. 

Appellees  say  that  the  only  banks  Huds- 
peth, Alexandre  &  Co.  did  business  with 
were  the  two  Bowie  banks,  but  the  portion 
of  the  record  referred  to  by  them  coDtains 
testimony  as  follows:  "I  do  not  know  wheth- 
er they  did  business  witb  another  tmnk  or 
not  *  I  suppose  other  banks  held  their  cot- 
ton tickets,  or  collateral  tickets.  I  never 
heard  of  their  doing  any  business  elsewhere 
than  with  the  First  National  and  the  City 
National  Bank  of  Bowie."  The  witness  Ayers 
testified:  "Hudspeth,  Alexander  &  Co.  were 
doing  business  all  over  that  country,  paying 
for  cotton.  I  don't  know  whetber  I  could 
tell  you  what  banks  they  did  business  with 
or  not."  Also,  "They  bought  cotton  all  over 
that  country  and  paid  for  it  through  vari- 
ous banks."  We  cannot  agree  that  the  tes- 
timony shows  that  said  firm  only  did  busi- 
ness with  the  two  banks  at  Bowie. 

Again,  appellees,  assuming  that  the  106 
bales  held  by  the  other  bank  went  into  this 
Moody  shipment,  and  thereby  .reducing  the 
amount  of  cotton  held  by  this  appellant 
which  actually  went  Into  the  shipment  of  332 
bales,  say  that  the  remaining  197  bales, 
which  such  presumption  leaves  this  bank 
claiming  to  have  held,  could  not  have  been 
acquired  by  this  bank  as  well  as  a  margin 
of  $3,068.44,  because  the  bank  was  furnish- 
ed no  margin  In  cotton  over  its  advance- 
ments. The  testimony  Is  to  the  effect  that 
this  appellant  extended  Hudspeth,  Alexandre 
&  Co.  credit  upon  cotton  tickets  as  security, 
that  if  they  bought  from  a  local  man  he 
would  bring  draft  with  tickets  attached,  and 
if  from  a  person  at  anotber  place  he  would 
ship  cotton  to  this  firm  with  bill  of  lading 
attached,  and  this  bank  upon  approval  of 
draft  would  take  it  np  and  hold  the  cotton 
as  security.  Biggins,  In  speaking  of  a  cred- 
it of  $3,180.80  given  said  firm,  stated:  "That 
Is  the  only  deposit  I  can  r^ember  that  they 
made  with  our  bank  during  the  time  they 
did  business  with  us  except  the  amounts  our 
bank  had  loaned  them  and  items  paid  out 
by  us  for  cotton  bought  by  them."  This  t^ 
tlmouy  indicates  they  not  only  advanced 
money  to  buy  cotton,  but  loaned  money,  pre- 
sumably on  cotton  tickets  procured  through 
purchases  consummated  through  other  sourc- 
es. The  evidence  also  shows  that  this  sp- 
pellaot  did  business  with  a  number  of  oth- 
er cotton  firms  in  the  same  way,  also  that 
Hudsi>eth,  Alexandre  &  Co.  were  Indebted  to 
this  bank,  on  January  1,  1910,  in  the  sum  of 
over  $100,000,  and  up  to  March  14,  1810;  in 
the  sum  of  over  $50,000. 

Rlgglns  testified  that  none  of  their  cotton 
accounts  had  tfv&e  put  up  a  margla.  After- 
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wards  he  qualified  this  by  saying  that  he  had 
stated  that  none  of  them  put  up  a  margin 
Id  the  beglnntog  of  the  business. 

Unless  a  margin  was  put  up  In  making 
loans,  or  grew  by  reason  of  advances  in  cot- 
ton. It  Is  Inconceivable  bow  the  bank  exam- 
iner would  have  approved  this  account  for 
the  heavy  indebtedness  due  on  February  10, 
1910. 

Ayers  testified  the  Bank  did  not  have  any 
cotton  classed  but  cotton  such  as  they  un- 
derstood this  to  be  worth  $70  to  $75  per 
bale.  He  also  testified  that  he  knew  that 
663  bales  of  the  cotton  shipped  from  Bowie 
to  Wlcbita  Falls  was  not  "bollles,"  and  was 
worth  ¥70  to  $75  a  bale,  but  that  they 
did  have  43  bales  of  "bolly"  cotton  that 
he  knew  of.  He  did  not  know  how  much  of 
the  cotton  held  by  them  was  In  fact  ship, 
ped  to  Moody  &  Co.  The  cotton  received  by 
appellees  averaged  about  fOO  per  bale.  Some 
of  the  cotton  sold  Wbaley  averaged  $46, 
some  $55,  and  some  $7S,  so  It  appears  that 
widely  dUferent  prices  must  have  been  paid 
out  for  cotton  by  Hudspeth,  Alexandre  &  Co. 

Under  appellees*  theory  the  margin  of 
$3,068.44  should  not  be  urged  by  them,  be- 
cause they  assume  to  start  In  on  that  this 
appellant.  In  order  to  get  the  sum  necessary 
to  make  such  margin,  got  the  benefit  of  106 
bales  taken  from  the  other  bank. 

Appellees  also  assert  that  Teel,  the  agent 
of  Hudspeth,  Alexandre  &  Co.  who  got  the 
tickets  from  this  appellant,  made  contradic- 
tory stat^ents  concerning  the  number  of 
tickets  he  got.  According  to  the  testimony 
of  said  witness,  which  appears  to  be  substan- 
tiated by  the  question  quoted  from  the  state- 
ment he  bad*  made,  he  understood  such  ques- 
tions to  relate  to  how  many  bales  of  cotton 
Hudspeth,  Alexandre  &  Co.  bad  on  hand  Just 
before  closing,  by  which  he  meant  when  they 
paid  blm  off,  which  was  after  Hudspeth  and 
Alexandre  returned  from  Wlcbita  Falls.  He 
testifies  positively  they  did  not  ask  him  how 
many  tickets  he  got,  but  how  many  bales 
said  firm  bad,  and  he  could  not  say  definite- 
ly at  the  time. 

It  appears  that  this  appellant  kept  no  book 
or  list  showing  the  amounts  of  cotton  tick- 
ets be  held,  and  that  Boedecker,  its  presl- 
dent,  and  Ayers,  cashier,  and  Hutcheson,  as- 
sistant cashier,  all  remembered  the  number 
of  tickets.  Hutcheson  said  he  counted  the 
tickets  on  Saturday  night  and  knows  there 
were  529.  Ayers  testified  they  counted  the 
tickets  of  all  parties  Saturday  night;  that 
Hudspeth,  Alexander  &  Co.  had  629  tickets ; 
that  he  and  Hutcheson  were  in  the  Bank 
Sunday  morning,  and  when  Teel  called  for 
the  tickets  both  Hutcheson  and  Teel  counted 
them;  while  Boedec^er's  testimony  is  that 
he  had  those  tickets  counted  before  blm  be- 
fore he  went  to  South  Texas,  and  be  bad  It 
upon  his  memory  that  they  had  629  tickets. 
His  testimony  would  not  be  entitled  to  much 
weight  on  this  point,  as  It  leaves  the  impres- 
sion that  whUtt  belittTliif,  u  Iw  says,  that 


the  tickets,  when  he  had  them  counted,  num- 
bered, 629,  yet  that  he  might  be  mistaken 
about  It  He  could  not  tell  how  many  tick- 
ets there  were  In  any  other  account  He 
testified  he  was  In  South  Texas  at  the  time 
the  Moody  drafts  were  drawn,  also  that  he 
did  not  know  how  long  It  was  before  he 
for  South  Texas  when  he  saw  the  tickets 
counted.  It  will  thus  be  seen  that  the  rec- 
ord only  shows  that  Ayers  and  Hutcheson 
testified  with  regard  to  the  number  of  tick- 
ets on  Saturday  night,  and  the  fact  that 
they  on  the  next  day  closed  out  said  account 
and  counted  the  tickete  would  Impress  upon 
their  minds  the  number  of  these  tickets,  so 
that  they  would  rem^ber  the  same  when 
the  fraud  was  discovered  a  week  or  so  later. 
However,  It  is  not  to  be  expected  that  at 
the  date  of  the  trial  they  would  remember 
the  number  of  tickets  any  other  cotton  man 
had  on  that  Saturday  night ;  there  being  no 
such  facts  to  impress  the  same  upon  their 
minds.  There  was  nothing  about  this  testi- 
mony In  regard  to  counting  the  tickets  to 
Justify  a  suspicion  that  it  was  false. 

Appellees  contend  further  that  Hudspeth, 
Alexander  &  Co.  did  not  dissolve  partnership 
on  Jfoveraber  1,  1909,  as  claimed  by  the 
Bank,  and  that  the  evidence  of  dissolution 
was  fabricated  at  or  after  the  time  of  cash- 
ing the  draft  on  Moody  ft  Go.  so  as  to  sup- 
port the  offset  of  the  Moody  ft  Co.  funds 
paid  Alexandre  against  the  overdraft  of  Hud- 
speth, Alexandre  i&  Co.  on  the  books  of  the 
Bank,  and  so  as  to  aid  Hudspeth  In  the 
criminal  case ;  that  the  dose  association  be- 
tween Hudspeth  and  the  Bank  before  and 
after  the  fraud  warrants  this  conclusion. 

It  appears  that  the  dealings  with  all  par- 
ties were  conducted  in  the  name  of  Hud- 
speth, Alexandre  ft  Co.,  and  Trueblood  testi- 
fied that  as  late  as  March  14,  1910,  Hud- 
speth denied  that  he  had  dissolved  partner- 
ship with  Alexander.  The  verdict  of  the 
jury  must  be  construed  as  finding  that  there 
was  a  firm  at  the  time  the  cotton  was  ship- 
ped. 

Upon  the  ledger  of,  this  bank,  under  date 
of  November  1,  1910,  appears  the  notation  in 
Ayers*  handwriting  of  the  following  words, 
"G.  Alexander  from  here  on,"  which  was  the 
only  entry  on  said  account  in  his  handwrit- 
ing. A  dissolution  contract  was  produced, 
purporting  to  have  been  executed  by  the 
parties,  acknowledged  before  Ayers,  who  tes- 
tified they  brought  it  to  the  Bank,  and  he 
saw  Alexandre  sign  the  same,  and  that  he 
requested  Hutcheson  to  write  a  guaranty 
agreement  Hutcheson  testified  be  knew  of 
the  dissolution,  and  that  he  wrote  the  guar- 
anty agreement  dated  November  1,  1909, 
signed  by  Hudspeth,  and  acknowledged  be- 
fore the  witness.  Appellees  say  this  guar- 
anty contained  recitals  and  special  provi- 
sions indicating  it  was  not  prepared  pursu- 
ant to  a  book  form,  as  testified  to  by  Huteh- 
eson;  but  we  are  not  referred  to  the  page 
of  the  record  where  we  are  to  find  the  In- 
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fommtlmL  TbB  effect  ot  tbe  liutnimait  la 
Btated  to  HntdieKm'B  testtmony  and  tbe 
Cact  of  Its  Introduction  In  evidence  recited ; 
but  we  do  not  find  a  copy  of  the  Instromrat, 
altboogh  In  tbe  testinMmjr  of  tbe  same  wit 
n«8  we  find  the  dlseolntlon  copied,  with  the 
s^nataree;  that  of  Alexandre  being  writ- 
ten Alsander.  The  wltnem  Hntebeeon  tes- 
tlfled  tbe  signature  to  the  dlseolntlon  agree- 
ment looked  like  Aloandree,  while  hie  slg- 
natoze  to  die<^  was  Alexandre.  The  wit- 
ness referred  to  tbe  checks  in  testifying;  bat 
he  does  not  appear  to  have  beoi  •  asked 
whether  tbe  signature  to  tbe  dlssolntlon 
agre«nent  appeared  to  be  In  the  same  hand- 
writing as  that  to  tbe  checks,  nor  are  we  re- 
ferred to  any  other  evidence  tokdli^  to  prove 
that  such  BlgDatnre  ma  not  In  Alexandre's 
handwriting.  The  dissolution  agreement  con- 
tained a  provision  that  Hndspetfa  was  to 
work  for  Alexandre  until  March  1,  1910,  at 
^!00  per  month,  and  at  that  time  was  to 
receive  $0,000  In  addition  to  $2,000,  receipt 
of  which  was  then  acknowledged.  The  guar- 
anty agreement  made  Hudqteth  responsible 
for  tbe  account  of  tbe  firm  as  it  stood  at 
the  time,  also  tot  the  account  of  O.  Alexan- 
der after  the  dissolution. 

Tbe  bank  examiner's  testimony  on  this 
point,  after  stating  lie  looked  at  the  accounts 
Shown  blm,  is  as  follows:  "Of  course,  I  look- 
ed at  than  if  I  made  an  examination  of  the 
bank.  I  may  not  bare  gone  back  here  sev- 
eral months.  I  could  not  undertake  to  say 
whethw  the  notation  on  the  hank  books  to 
tbe  etibct  that  'Alexand^  from  here  on'  was 
there  vrtien  I  ocamlned  it  I  don't  zmem- 
ber," 

Ayers  testified  he  made  the  notation  at 
the  time  he  took  Alexandras  acknowledg- 
moit  Rigglns  testilled  about  the  notation 
being  in  Ayers*  bandwriUnft  but  was  not 
asked  about  bis  knowledge  of  the  dlasolntlott 
and  tbe  making  of  the  notatkm.  However, 
this  is  accounted  for  by  the  fact  that  he  tes- 
tlfled  by  depDsltltms. 

While  this  testimony  sluvws  a  peculiar  and 
unusual  transaction,  we  are  not  prepared  to 
say  that  it  ^ows  ttiat.the  bank  fabricated 
testimony.  Hudspeth  and  iJexandre  may 
have  made  these  agreements,  and  for  that 
matter  may  have  subsequently  ratered  Into 
others  making  them  partn^s.  So  &r  as  this 
bank  Is  concerned,  It  appears  immaterial 
whether  they  were  partners  or  whether 
Hudspeth  was  merely  the  guarantor  of  Alex- 
andre. In  either  event  t>oth  woold  be  liable 
for  the  debt.  The  cotton  belonged  to  Hnds- 
peth,  Alexandre  &  Co.,  and,  if  Alexandre 
alone  was  doing  business  In  that  name,  it 
belonged  to  him  and  the  debt  was  due  by 
him.  If  no  dissolution  had  taken  place,  it 
belonged  to  both,  and  tbe  record  shows  that 
Hudspeth,  Alexandre  &  Co.  authorized  the 
proceeds  of  tbe  draft  to  be  applied  to  tbe 
satisfaction  of  tbe  debt  However,  if  it  be 
said  that  no  dissolution  ever  took  place  and 


that  the  express  anthorlxatlon  of  tlie  firm 
could  not  affect  the  propoty  rights  inuring 
to  Alexandre  Indlvldnally,  then  we  say  that 
the  evidence  shows  that  the  cotton  tldc^ 
were  obtained  on  the  faith  of  the  bills  of  lad- 
ing being  brongbt,  and  Alexandre  by  bring- 
ing the  drafts  and  bills  of  lading  to  the  bank 
and  agreeing  to  look  np  tbe  six  bales  not  ac- 
counted for  agreed  that  such  drafts  were  for 
cott<m  liable  for  the  debt  under  the  agree- 
ment by  vrhlth  the  tickets  were  procured, 
and  by  bis  conduct  authorized  tbe  proceeds 
to  be  applied  to  such  debt. 

The  other  theory  advanced  is  that  this  ap- 
pellant fabricated  this  testimony  to  assist 
Hudspeth  in  a  criminal  case,  because  the 
relations  between  them  had  always  been 
close.  We  fail  to  see  how  this  would  assist 
Hudspeth,  In  the  face  of  the  positive  testi- 
mony of  active  participation  In  the  fraud. 

Again,  appellees  say  that:  "The  facts  prov- 
ed and  the  conduct  of  tbe  Bank  showed  eith- 
er its  participation  In  or  knowledge  of  the 
fraud,  or  of  facts  that  put  it  undor  the  duty 
of  making  Inquiry.  Trueblood  says  no  secret 
was  made  of  the  splitting  of  the  cotton,  and 
therefore  Inquiry  of  him  would  have  disclos- 
ed the  facts." 

Wichita  Falls  Is  about  60  miles  from 
Bowie,  so  it  cannot  be  presumed  that  the 
officers  and  employes  of  the  Bank  would 
know  what  was  going  on  there;  not  have 
we  seat  anything  In  the  transactioa  of  get- 
ting the  tickets  from  them  which  would 
cause  them  to  suspect  that  the  cotton  would 
be  qilit,  so  as  to  require  than  to  mke  In- 
quiry; nor  was  there  anything  in  the  UHs 
of  lading  to  put  them  upon  inquiry. 

In  addition  to  tlie  mattos  already  discuss* 
ed,  appellees  make  the  following  statements 
In  snmmrt  of  the  contenUm  that  tbe  evl- 
doioe  shows  partid^tion  In  the  ftaod  or 
knowledge  thereof: 

(1)  That  this  ai^ellftnt  now  admits  it  re- 
garded the  diaracter  and  credit  of  ^exandre 
to  be  poor  when  the  Moody  &  Oo.  deal  was 
on,  but  to  Bardok  it  r^resented  tiie  ooo- 
trary. 

Barden,  for  appellees,  had  a  convmation 
with  Ayers  by  telephone,  and  th^  verslou 
were  contradictory  except  npon  one  point, 
and  that  was  that  Ayers  stated  their  busi- 
ness with  Alexander  had  t>een  sattsfactoi?, 
which  statement  baa  not  been  proved  falsa 
Barden  testified  that  he  stated  they  bad  a 
telegram  from  Alexandre  asking  how  mudi 
be  could  draw  against  a  consignment  of  800 
bales  of  early  cotton,  and  asked  If  Alexander 
was  a  customer  of  the  Bank,  and  that  Ayers 
said  he  was;  that  he  then  asked  If  Ayers 
had  a  good  opinion  of  Alexander,  and  Ayera 
said  he  had,  and  then  he  asked  If  Ayers 
thought  they  could  rely  upon  tbe  cotton  be- 
ing as  Alexander  described  it  to  t>e,  and  be 
again  answered,  "Yes."  The  only  purpoee 
for  which  this  testUnony  might  be  admls- 
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dble  against  this  appellant  would  be  to  show 
notice  of  an  Intended  fraud,  but  there  Is 
nothing  In  it  which  would  acquaint  Ayers 
with  knowledge  or  notice  that  800  bales  of 
cotton  would  be  made  out  of  400;  there  Is 
DO  evldraice  even  that  Ayers  did  not  believe 
that  Alexandre  had  or  could  acquire  the  cot- 
ton deecribed.  Appellees  knew  this  was  not 
a  guaranty  by  the  Bank,  and  were  farther 
notified  by  the  stamped  Indorsement  on  bills 
of  lading  and  draft  that  the  Bank  made  no 
guaranty.  ' 

(2)  That  appellant  knew  Hudspeth  and 
Alexandre  were  both  Insolvent,  and  were  un- 
willing to  risk  them  itself,  bnt  was  willing 
for  Moody  &  O).  to  take  the  risk. 

We  fail  to  find  the  evidence  of  knowledge 
of  Insolvency.  The  portion  of  the  testimony 
of  Ayers  referred  to  discloses  that  he  knew 
of  no  property  owned  by  them  except  their 
cotton  accounts,  that  the  drafts  were  receiv- 
«d  fbr  collection,  and  credit  was  not  given 
for  same  until  collected  for  the  reasons  stat- 
«d  by  him  In  the  following  language:  "Tbey 
said  they  were  going  to  close  up  and  wasn't 
going  to  buy  any  more  cotton,  and  they  had 
taken  our  collateral,  and  we're  not  going  to 
give  them  credit  and  let  them  take  It  out 
If  we  had  simply  credited  it  against  the 
overdraft,  they  might  have  checked  It  out 
Oh,  we  might  have  been  able  to  keep  them 
from  checking  it  out,  but  it  would  have  been 
a  difficult  thing  to  do."  He  also  testified  that 
•ordinarily  they  gave  said  firm  credit  at  once. 
Be  only  knew  one  Instance  In  which  they 
entered  a  draft  for  collection,  and  be 
thought  that  was  done  after  the  draft  had 
been  returned,  the  cotton  having  been  di- 
verted and  shipped  elsewhere.  In  which  In- 
stance they  got  credit  when  the  draft  was 
Anally  paid.  He  also  testified  they  had  tak- 
^  plenty  of  drafts  ft>r  people  In  that  way, 
meaning  for  collection.  So  for  as  risk  was 
concerned,  the  Bank  fbr  three  days  had  risk- 
ed aald  flim  wltti  all  its  secnrl^.  The  fflir- 
plus  above  Out  amount  of  the  overdraft  could 
liave  been  cSiecked  out,  and.  If  Moody  &  Go. 
refused  to  pay  the  draft,  thla  Bank  would 
have  had  Its  claim  against  said  firm  Increas- 
■ed  to  tiiat  extent,  with  the  same  security  it 
had  when  It  took  the  draft  tor  collectlcm. 
This  was  no  great  risk  to  take,  but  the  men 
-failure  to  give  Immediate  credit  Is  not  8uffi> 
dent  to  show  knowledge  of  fraud  In  the 
transaction. 

(3)  That  tt  associated  with  Hudspeth  in 
the  Joint  defense  of  thla  salt,  finding  no  con- 
flict of  interest  between  Hudspeth  and  the 
Bank. 

It  appears  that  after  Hudspeth  employed 
Mr.  Ghanceller  to  represent  him,  this  appel- 
lant employed  him;  that  there  were  two  law 
flrms  in  Bowie  with  which  this  Bank  did 
business,  one  of  which  was  employed  by 
plaintiffs,  and  Mr.  Cbanceller  was  a  member 
of  the  other  firm.  This  appellant  afterwards 
employed  additional  attorneys.    The  Bank 


would  be  oktltled  to  recovery  ova  against 
Hudspeth  If  a  Judgment  be  rmdered  against 
It,  and  therefore  Its  Interests  conflicted  with 
those  of  Hudspeth;  however,  If  Hudspeth 
conceded  his  liability  over,  his  attorney  might 
see  no  impropriety  in  representing  the  Bank. 
It  was  certainly  not  the  part  of  wisdom  on 
the  part  of  this  appellant  to  employ  an  at- 
torney to  represent  It  before  a  Jury  when 
such  attorney  was  also  representing  Huds- 
peth, whose  conduct  was  Indefensible.  In 
view  of  the  fact  that  the  layman  frequently 
does  not  understand  the  Improprletlee  which 
to  an  attorney  are  obvious,  it  would  be  un- 
just to  hold  thla  as  a  circumstance  against 
the  appellant  In  this  case. 

(4)  That  this  appellant  had  all  of  Its  oflB- 
dals  at  the  Bank  on  Sunday  morning,  and, 
having  counted  the  cotton  tickets,  gave  them 
to  Teel  so  that  the  Moody  &  Go.  contract 
could  be  filled. 

The  record  shows  merely  that  Ayers  and 
Hutcheeon  were  at  the  Bank  on  Sunday 
morning;  that  Teel  came  there  for  the  tick- 
ets, and  Hutcheson  and  Teel  counted  them. 

(5)  That  the  Bank  knew  the  cotton  belong- 
ed to  Hudspeth,  Alexandre  &  Co.  and  author- 
ized Alexandre  to  sell  it  In  his  own  nama 

It  was  entirely  immaterial  to  the  Bank 
in  whose  name  the  cotton  was  shipped,  and 
the  record  does  not  show  anything  further 
than  that  the  Bank  did  not  object  to  the 
bills  of  lading  being  made  to  Alexandre. 

(6)  That  the  Bank  asked  for  wired  returns 
on  the  collection  and  credited  the  proceeds 
on  receipt  of  such  information,  thereby 
enabling  Alexander  and  Hudspeth  to  close 
out  their  busioess  at  Bowie  on  or  before 
March  19th  and  escape  b^ore  the  cotton 
could  reach  Galveston. 

At  the  request  of  Alexandre,  who  attach- 
ed to  the  draft  a  slip  asking  fbr  returns  by 
wire,  the  Bank  made  such  request  whidti 
was  not  unusual.  There  was  nothing  in  the 
request  to  ezdte  the  suspicion  of  the  Bank, 
nor  anything  wrong  in  the  Bank  granting 
the  request  or  crediting  the  amount  upon  re- 
ceipt of  the  notice  of  payment. 

(7)  That  no  surprise  was  manifested  when 
Graham  gave  infinmation  concerning  the 
fraud. 

In  support  of  this  statement  we  are  re- 
ferred only  to  Ayers'  testimony,  in  which  we 
find  the  following  statements:  "I  don't  re- 
member the  conversation  that  we  had.  I  re- 
member that  we  talked  about  Uie  cotton  be- 
ing split  and  it  struck  me  so  dumbfounded  I 
don't  remember  whether  there  was  anything 
else  said  over  there  or  not  *  •  •  He 
talked  to  me  about  splitting  the  bales.  It 
looked  like  he  kind  of  had  it  In  for  me,  and 
It  was  such  a  surprise  to  me  that  I  don't 
know  what  they  asked  me  •  •  •  I  could 
not  tell  you  when  I  got  over  my  surprise.  I 
Judge,  when  we  first  talked  about  it  there,  I 
was  very  much  surprised,  like  you  would  be 
or  anybody  else."  The  testimony  of  the  wit- 
ness la  also  that  some  one  had  told  him  that 
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Graham  was  In  Bowie  looking  for  Alexandre, 
Uiat  tbe  cotton  bad  been  spUt,  and  tbat  be 
tben  went  to  see  Orabam;  he  thought  Allen 
bad  told  him.  Graham  admitted  he  had  told 
Allen  before  Ayen  saw  him.  Graham  did 
not  testify  whether  or  not  Ajtm  appeared 
surprised. 

(8)  That  no  affart  was  made  to  locate 
either  Hudspeth  or  Alexandre  to  get  ozplana- 
tlons  from  them  on  learning  of  the  fittud, 
though  proteasing  to  bellere  ttiat  Hudspeth 
could  explain. 

We  are  again  referred  to  Ajrers'  testimony, 
and  find  that  he  testified:  *'I  did  not  make 
any  ^ort  to  find  Dow,  who  is  A.  D.  Hud- 
speth.  I  may  hare  walked  down  the  street, 
and  asked  somebody  whore  be  was,  w  some- 
thlng  to  that  effect.  The  day  that  Graham 
was  there,  If  I  had  seen  him,  I  would  have 
told  him  to  go  up  and  see  Graham,  but  would 
not  baTo  gone  and  looked  for  him."  He  also 
testified  be  did  not  remember  telling  Graham 
he  would  go  and  look  for  Hudspeth  and  get 
him  to  eijriiain.  Graham  testified  tbat  Ayers 
said  he  would  try  to  find  Hudspeth  for  him. 

(9>  That  Ayers  warned  Hudspeth's  father 
a  few  days  later  of  possible  trouble. 

The  testimony  shows  that,  after  Graham 
was  In  Bowie,  Hudspeth's  father  came  In  the 
Bank  and  Ayers  told  him  there  was  a  man 
looking  for  Alexandre  on  account  of  splitting 
some  cotton,  and  that  he  was  afraid  Dow 
would  get  into  trouble.  He  did  not  ask 
where  Dow  was,  nor  was  he  told  where  be 
was. 

(10)  That  appellant's  president,  Boedecker, 
maintained  an  unconcerned  and  fully  Inform- 
ed attitude  upon  his  return  to  Bowie  after 
the  fraud,  reaching  there  at  night  and  find- 
ing peace  officers  and  attomays  at  the  Bank 
going  over  its  books;  lie  knowliv  that  the 
Hudspeth,  Alexander  matter  was  under  In- 
vestigation. 

We  are  refored  to  the  testimony  of  Boe- 
decker  and  pud  nothing  to  jnstlQr  the  conclu- 
sion stated  by  appellees.  He  testifled  he 
came  In  from  South  Texas  at  n^ht,  and 
went  to  the  Bank,  as  was  his  usual  custom, 
and  found  Mr.  Spear,  attorn^  for  appellees, 
and  the  county  attorn^  there  going  orer 
the  books  with  some  of  the  bookkeepers  of 
the  Bank;  that  he  made  Inquiry  of  some 
one  and  was  told  that  Hudspeth  and  Alex- 
andre had  been  splitting  cotton  and  botii 
were  gone.  He  did  not  suppose  be  asked 
why  they  were  looking  at  the  Bank's  books, 
nor  did  be  think  be  asked  whether  the  Bank 
was  concerned  In  it  because  he  did  not  think 
it  was;  tbat  they  were  going  through  the 
books  to  get  information  about  the  matter, 
but  he  did  not  know  what  kind  of  informa- 
tion they  wanted.  We  see  nothing  In  his  tes- 
timony Indicating  that  he  knew  of  the  Bank 
having  engaged  in  any  fraudulent  enterprise. 

We  conclude  that  the  evidence  does  not 
justify  us  In  sustainhig  the  claim  tbat  the 
Bank  bad  notice  of  the  fraud  at  Uie  time  the 
bales  were  split  or  at  the  ttma  of  the  credit- 


ing of  the  proceeds  of  the  draft.  Tbe  tastl- 
mony  of  Interested  parties  may  be  disregard- 
ed, thou^  not  directly  contradicted;  but 
there  must  be  some  basis  for  sustaining  the 
rejection  of  the  same^  and  In  this  case;  in 
order  to  reject  such  testimony,  there  should 
be  some  facts  or  <drcunistances  ttmAing  to 
show  that  the  ai^Iant  had  such  notice; 
but,  as  we  view  the  evidence,  all  of  the  same 
Is  consistent  with  the  theory  that  the  Bank 
did  not  have  such  notice.  We  are  therefore 
of  the  oirfnlon  that  the  theory  upon  which 
the  case  was  submitted  to  the  Jury  Is  not 
supported  by  any  evidence. 

Appellees,  in  their  reply  brief,  express  a 
doubt  regarding  the  correctness  of  the  theory 
upon  which  this  case  was  submitted,  at  th^ 
reguest,  as  against  this  appelant,  and.  In 
view  of  their  contention  that  the  Bank  is 
liable  for  the  funds  received  by  it  regardless 
of  notice,  we  will  briefly  considn'  such 
question. 

[22]  We  do  not  regard  the  fact  that  the 
Bank  had  529  tlt^ets  as  of  any  importance 
except  on  the  question  of  good  faith.  True, 
It  permitted  them  to  be  tekut  upon  the  faith 
of  getting  bills  of  lading  for  the  sama 
amount,  and  it  accepted  bills  of  lading  call- 
ing for  six  less  bales,  but  in  fact  covering  on- 
ly about  half  the  number  of  bales.  By 
means  of  the  fraud  perpetrated  upon  U»  the 
Bank  was  led  to  believe  It  still  had  ample  se> 
curlty'  for  Its  debt,  or  rather  that  the  security 
which  It  In  fact  had,  as  between  it  and  its 
debtors,  had  been  returned  to  it  erldmoed  by 
different  Instruments.  It  cannot  be  said  that 
it  parted  with  Ite  525  bales  upon  the  faith  of 
the  payment  of  the  draft,  as  it  parted  with 
same  before  the  draft  was  drawn.  It  was 
defrauded  Into  acceding  bills  of  ladtog  for 
about  262^  boles  of  cotton  In  satisfaction  of 
the  obligation  to  return  bills  of  lading  Cor 
529  bales.  For  the  fraud  thus  perpetrated 
upon  it  by  Hudspeth,  Alexandre  &  Co.  the 
appellees  were  not  responsible,  and  the 
Bank's  rights  against  appellees  must  be  gov- 
erned by  what  It  did  upon  the  faith  of  the  ac- 
ceptance and  payment  of  the  draft  by  appel- 
lees. If  the  drsft  had  been  purchased  by  this 
Bank,  there  would  be  no  doubt  of  Ita  rlgbt  to 
hold  the  proceeds  of  the  draft  afto-  Ito  pay- 
ment by  appellees.  Bhiisdell  t.  Bank,  96  Tex. 
626,  75  S.  W.  292,  62  L.  R.  A.  968,  97  AoL 
St  Rep.  914 ;  Bank  t.  Migro  A  Co.,  110  &  W. 
S36;  Bank  v.  Hallway  Ca,  133  S.  W.  1000; 
Wilson  Grain  Co.  T.  Bank,  139  S.  W.  999; 
Tolerton  &  Stetson  Co.  t.  Bank,  112  Iowa, 
706,  84  N.  W.  930.  60  L.  E.  A.  778;  Hall  T. 
Keller,  64  Kan.  211,  67  Pac  518,  62  L.  R.  A. 
769,  91  Am.  St  Rep.  209;  Mason  t.  Nrison. 
148  N.  C.  492,  62  S.  B.  625. 18  L.  R.  A.  (N.  S.) 
1221.  128  Am.  St  Rep.  635.  However,  in 
this  case  the  draft  is  collected  and  the  ma- 
jor portion  of  the  proceeds  aivUod  to  the 
payment  of  a  pre-existing  Indebtedness,  while 
the  minor  portion  Is  credited  to  the  drawer 
and  checked  out  without  notice  by  the  Bank 
of  the  fraud.  We  are  of  the  tqilnlfm  that  tlie 
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same  rule  should  apply  as  where  the  Bank 
bnyfl  the  draft,  because  the  doctrine  Is  well 
settled  In  Texas  that  money,  or  u^tlable  in- 
struments received  in  payment  ot  or  as  se- 
corlty  for,  an  antecedent  debt,  is  received 
for  TOlne,  and  restoration  thereof  to  the  true 
owner  or  to  the  person  defrauded  of  same 
cannot  be  required  unless  at  the  time  same 
was  paid  or  pledged  the  recipient  had  notice 
of  the  real  ownership  of  the  frand.  Craig  ft 
Ogden  T.  Marx  &  Kempner,  69  Tex.  653; 
Gaston  &  Ayers  v.  Campbell  Go.  <Sup.)  140  S. 
W.  770;  Rowe  v.  Gohlman,  44  Tex.  Civ.  App. 
SIS,  98  S.  W.  1079 ;  StaiT  v.  Bank,  97  S.  W. 
1089;  Kanffman  &  Runge  v.  Bobey,  60  Tex. 
308,  4S  Am.  Rep.  264.  In  the  case  of  Blair  t. 
Bal,rd,  43  Tex.  Civ.  App.  135,  94  S.  W.  116, 
Blair  claimed  that  certain  money  paid  on  a 
contract  with  Balrd,  sought  to  be  rescinded 
by  him  for  fraud,  had  been  received  by  a 
bank  in  payment  of  a  pre-existing  debt  due 
by  Balrd ;  but  the  court  denied  his  ri^t  to 
recover  same  because  the  money  Had  become 
Balrd's  and  its  subsequeut  payment  to  the 
tuink  did  not  authorize  a  recovery  against  the 
bank. 

Payment  of  money  for  the  cancellation  of 
a  pre-existing  debt  being  for  value,  we  see  no 
reason  for  making  a  distinction  between  buy- 
ing the  draft  before  its  payment  and  buying 
the  proceeds  after  its  payment,  wliidi  was 
Tlrtnally  done  In  this  case  by  canceling  a 
debt  and  giving  credit  for  the  remainder  with 
the  consent  of  the  shipper. 

[28]  But  It  is  nrged  that  In  this  case  no 
money  was  actually  recdved  by  this  appel- 
lant, as  it  merely  received  credit  by  the 
Houston  bank.  Moody  &  Co.  doubtless  did 
not  pay  In  cash,  but  they  are  out  their  money 
jtist  aj  ^ectnally  as  If  they  had  paid  actual 
money.  Alexandre  had  put  a  slip  with  the 
draftm  and  bills  of  lading  containing  the 
words,  "Wire  payment,"  so  app^lant's  book- 
keeper sent  the  papers  with  such  instruction, 
and  the  further  Instructlou  to  remit  to  Union 
Bank  ft  Tmst  Company,  Houston,  for  this  ap- 
pellant's credit  and  advic&  Payment  was 
telegraphed  on  March  17th,  and  the  Bank  ap- 
plied the  proceeds  to  the  paymmt  of  Huds- 
peth, Alexandre  &  Co.'8  debt  to  it,  and  there 
remained  a  balance  to  the  credit  of  such 
firm  of  ¥3,068.44,  which  was  overdrawn  to 
the  extent  of  $902.99  on  the  same  day.  On 
the  18th  $4,000  was  deposited  with  appellant 
by  said  firm,  which  deposit  was  made  by 
draft  coming  through  the  First  National 
Bank  of  Bowie,  and  after  paying  the  over- 
drafts Hudspeth,  Alexandre  ft  Co.  had  left  to 
their  credit  93,097.01.  On  the  18th  they  re- 
ceived two  additional  credits  aggregating 
$554.01,  and  checked  out  93,448.67;  on  the 
19tb  they  were  credited  with  9105.78  and 
checked  out  9306.13,  closing  the  account.  No- 
tice of  the  frand  was  given  the  Bank  on 
March  24th. 

The  draft  was  paid  to  the  Bank's  agent  on 
Mand)  17, 1910,  and  the  funds  were  collected 
just  as  much  as  though  the  money  bad  been 


I  actually  paid  in  cash  to  this  appellant  Pe- 
i  ters  Shoe  Co.  v.  Murray,  31  Tex.  Civ.  App. 
I  261.  71  S.  W.  977 ;  Zane  on  Banks  ft  Bank- 
;  ing,  {  344.   Credit  was  given  by  appellant  up- 
on the  faith  of  the  funds  In  the  hands  of  its 
agent,  its  pre-existing  debt  was  canceled,  and 
it  gave  credit  to  Hudspeth,  Alexandre  ft  Co. 
for  the  remainder.  In  adjusting  the  rights  of 
the  parties  the  transaction  should  be  consid- 
ered as  If  the  actual  money  had  been  paid  by 
'  Moody  ft  Go.  to  this  appellant,  and  by  it  cred- 
:  Ited  as  above  stated,  which  we  hold  was 
done  in  pursuance  of  the  consent  of  Alexan* 
'  dre,  and  passed  title  to  the  funds  as  effect- 
I  ually  as  if  they  bad  been  paid  to  Alexandre 
I  and  he  had  paid  same  to  the  extent  of  the 
,  debt  due  by  Hudspeth,  Alexandre  ft  Co.  and 
'.  had  deposited  the  remainder  and  afterwards 
checked  it  out    See  also,  Fidelity  Mutual 
j  Ins.  Go.  V.  Clark.  203  U.  S.  65,  27  Sup.  Gt  19, 
!  51  L.  Ed.  91. 

I    Appellees  cite  the  case  of  Davia  v.  Pan- 
,  handle  Nat  Bank,  29  8.  W.  926.  which  mere- 
ly holds  that  a  dq>oslt  In  the  name  of  a 
i  bank's  debtor,  but  held  In  trust  for  another, 
I  cannot  be  appropriated  by  the  bank  In  pay- 
ment of  its  claim,  but  it  does  not  hold  that  a 
I  payment  of  such  fund  by  the  trustee  to  one 
I  having  no  notice  of  the  trust  could  be  recov- 
ered.  The  bank,  having  shown  that  it  paid 
;  value  for  the  proceeds  of  the  draft  in  the  us- 
;  ual  course  of  business,  without  notice  of  the 
fraud  through  which  such  proceeds  were  ob- 
I  talned,  was  entitled  to  retain  same. 
I    We  are  of  the  opinion  that  the  Judgmrat 
of  the  trial  court  against  this  ap[>ellant 
should  be  reversed  for  the  reasons  stated,  and 
:  that  Judgment  should  l>e  here  rendered  in 
favor  of  the  Bank,  unless  one  or  more  of  the 
additional  theories  presented  by  appellees, 
upon  which  they  in  their  brief  base  liability 
on  the  part  of  the  Bank,  are  meritorious.  We 
I  will  discuss  those  contentions  only  which 
I  have  not  t>een  covered  In  passing  upon  the 
j  case  as  submitted. 

I  [24]  Appellees  contend  that  the  draft  was 
conditioned  upon  bill  of  lading  for  485  bales 
.  of  cotton  being  attached,  and  that  such  con- 
I  dltion  not  being  complied  with,  the  money 
thereon  can  be  recovered.  The  draft  reads  as 
follows :  "Bowie,  Texas,  March  16,  1910,  B- 
L  for  485  B-G  attached.  Pay  to  the  order  of 
the  City  National  Bank  926,675.00  (twenty- 
six  thousand  six  hundred  and  seventy-five 
dollars),  valne  received,  and  charge  to  the  ac> 
count  of  6.  Alexandre.  To  W.  L.  Moody  ft 
Co.,  Galveston.  Texas."  Said  draft  has  the 
Indorsement  "G.  Alexandre"  on  its  back,  also 
the  following  Indorsement  stamped  with  rub- 
ber stamp:  "Ttils  Bank  hereby  notifies  all 
parties  concerned  that  it  Is  neither  respon- 
sible for  the  quantity,  quality  or  delivery  of 
goods  covered  by  this  B-L  or  otherwise.  The 
City  -National  Bank  of  Bowie,  Texas."  On 
Its  face  appears  the  followti^  Indorsement: 
"March  IS,  1910.  Aec^>ted."  "Payable  at 
the  City  National  Bank  at  Galveston,  Texas, 
W.  U  Ifoody  ft  Company,  Unincorporated." 
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The  other  two  drafts  were  exactly  the  same, 
except  that  one  was  drawn  through  the  First 
National  Bank  of  Bowie;  aU  of  them  con- 
taining the  same  Indorsements.  The  Mils  of 
lading  attached  to  drafts  also  contained  the 
rubber  stamp  Indorsement  of  this  Bank.  Ap- 
pellees contend  the  statement  "B-L  for  4S6 
B-G  attached"  is  a  condition,  In  the  nattm 
of  a  warranty  that  the  bill  of  lading  covers 
485  bales  of  cotton.  In  view  ot  the  other  In- 
dorsement,  we  do  not  see  how  such  conten- 
tion can  be  maintained,  and  as  the  accept- 
ance  is  absolute,  not  attaching  any  condition 
we  holi  that  the  draft  was  not  conditional. 

[IS]  Another  contention  made  by  appellees 
Is  that  Hudspeth,  Alexandre  &  Co.  became 
the  agents  of  the  Bank  in  the  matter  of  real- 
izing money  on  the  cotton  to  pay  the  Bank. 
This  contention  is  based  upon  the  theory 
that  the  bank  had  a  lien  upon  the  cotton  le- 
eekred  by  Moody  &  Oo.  It  cannot  be  contend- 
ed  that  every  mortgagee  consenting  to  a  sale 
by  the  mortgagor  constltntes  the  mortgagor 
his  agent  and  becomes  responsible  for  his 
warranties.  When  we  investigate  the  trans- 
action in  this  case,  we  find  nothing  more 
than  a  permission  on  the  part  of  the  creditor 
to  sell  at  a  distant  place,  and  the  farther 
permission  to  take  the  necessary  steps  to  do  so. 
The  fact  that  the  creditor  is  to  receive  near- 
ly all  the  proceeds  to  pay  his  claim  makes 
no  difference  in  principle.  The  Bank  did  not 
undertake  to  sell  the  cotton,  nor  appellees  to 
buy  from  the  Bank,  and  we  fall  to  see  how 
It  can  be  said  that  the  sellers  became  the 
agents  of  the  Bank. 

The  next  contention  is  that  money  obtain- 
ed by  this  Bank  for  account  of  Alexandre 
could  not,  in  the  absence  of  specific  instruc- 
tions from  him,  be  credited  to  the  account  of 
the  firm  of  which  he  was  a  member,  and  off- 
set against  an  onrdraft  ot  that  firm  with 
the  Bank. 

This  matter  has  been  discussed  in  going 
over  the  facta,  and  we  have  there  stated 
that  Alexandre  himself  must  be  held  to  have 
authorized  the  crediting  of  the  money  to  the 
account  of  the  firm.  We  conclude  that  no 
judgment  should  have  been  rendered  against 
the  Bank,  and  that  it  is  entitled  to  have 
judgment  rendered  in  its  favor  in  this  court 

[26]  Assignments  of  error  having  been  sus- 
tained in  favor  of  the  Compress  Company 
and  the  Railway  Company,  it  becomes  neces- 
sary under  rule  62a,  adopted  by  the  Supreme 
Court  S.  W.  x.)  to  become  effective  on 
November  15, 1912,  to  determine  whether  the 
errors  committed  amounted  to  sn<di  a  denial 
of  the  rights  of  said  appellants  as  was  rea- 
sonably calculated  to  caoaei  and  iwobably 
did  cause,  the  rendition  '  of  an  Impropor 
judgment  against  them.  The  evidence  com- 
plained of  In  the  Gompreas  Company's  flmt 
aasignmait  is  the  eorrespondcface  between 
Moody  ft  Co.  and  G.  Alexandre  with  refer- 
ence to  tbB  oonslgnment  of  cotton.  This  evi- 
dencs  was  admissible  against  Alexandre, 


and  same  In  no  way  reflects  nprai  Congress 
Company.  We  fiftil  to  see  how  the  Jury  eonlA 
have  ccmsidered  It  as  of  any  conseqaence  a» 
against  said  company. 

[17]  The  testimony  of  Laytim  cunplalnetf 
of  In  the  seccmd  and  third  asslgnnienti^  In 
sntwtanc^  Is  that  In  Decembw,  1809^  Hnda- 
peth  asked  Layton,  who  was  running  a  com- 
press at  Bowie,  to  tear  up  some  cottiu 
reduce  the  stse  of  some  bales  ot  cotton,  and 
witness  told  Hndspeth  he  did  not  care  to  do 

and  that  the  bales  referred  to  were  medl- 
nm-flized  hales.  Alao,  the  following  testimo- 
ny by  Layton;  "I  am  superintendent  of  the 
Nbrth  Weston  Compress  Company  at  Bowie, 
and  have  been  for  two  years,  past  I  don't 
remember  to  have  bad  any  dealings  with 
A.  D.  Hudspeth  on  March  14,  1910;  tmt  I 
did  have  some  dealings  with  him  on  or  about 
the  last  day  of  January  or  the  first  day  of 
February,  1910.  I  had  a  conversation  a  short 
time  before  March  14,  1910,  relative  to  the 
compressing  of  some  cotton.  On  January  31, 
1910,  there  was  some  cotton  being  smt  to 
the  press  from  the  dty  yards  and  delivered 
for  account  of  Hudspeth,  Alexandre  &  Co.» 
which  cotton  I  wished  to  press,  but  Mr. 
Hudspeth  did  not  want  the  same  pressed,  but 
wanted  to  have  same  go  out  uncompressed. 
I  told  him  the  press  was  ready  to  press  it. 
He  tried  to  get  me  to  say  that  the  cotton 
reached  the  press  before  we  opened  up  to 
press  it  On  January  31,  1910,  I  had  the 
:  conversation  as  stated  above,  and  on  Febru- 
ary 1,  1910,  I  had  the  following  conversa- 
tion; On  the  morning  of  February  1,  1910, 
when  I  went  to  the  press,  Mr.  Hudspeth  was 
there  and  had  some  men  and  was  loading  his 
cotton  into  some  cars  on  the  Denver  Road, 
with  the  compress  trucks.  I  stopped  the  men 
firom  using  the  compress  trucks.  He  told  me 
not  to  press  his  cotton.  X  told  him  I  would 
let  It  go  flat  if  he  wonld  pay  the  flat  <diarges. 
At  first  be  thought  the  flat  charges  too  much 
and  tried  to  load  the  cotton  himself  with, 
some  other  trucks,  but  quit  trying  to  load  It 
and  came  down  to  the  office  and  said  h& 
would  pay  the  fiat  charges  if  I  would  load 
the  cotton  ont.  I  asked  him  where  was  tit» 
money,  and  he  said  he  wonld  pay  me  after  I 
loaded  It  We  could  not  agree  on  that  but 
did  agree  that  If  he  would  give  a  check  to- 
be  held  by  Mr.  John  Wales,  till  the  cotton 
was  loaded,  that  I  would  load  the  cotton,  and 
then  the  check  was  to  be  given  to  me.  He 
wrote  the  check  out  for  the  proper  amount 
of  flat  charges  and  placed  same  tn  the  hands 
of  John  Wales  to  be  held  till  I  loaded  the 
cotton.  After  be  bad  written  the  check,  I 
asked  htm  if  the  money  was  there  to  pay  Uie 
check,  and  he  said  it  was." 

While  none  of  this  testimony  was  binding 
on  the  Compress  Company,  yet  none  of  it  is 
calculated  to  injure  said  company  unless  the 
refusal  by  Layton  to  reduce  the  bales  be  con- 
stmed  as  having  been  based  upon  his  belief 
Oat  the  act  wonld  be  wrong;  In  wlddk  case 
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sncA  testimony  wonld  naturally  constitute 
a  reflection  opon  the  conduct  of  tbia  appe- 
lant In  Bpllttlns  the  bales.  However,  we 
bare  no  donbt  that  the  Judgment  wonld  have 
been  the  same  had  this  testimony  been  entire' 
ly  erdnded,  and,  believing  the  Judgment 
against  the  Compress  Company  to  be  the 
proper  one,  we  do  not  feel  JosUfled  In  revers- 
ing the  same  on  account  of  the  admission  of 
said  evidence  or  that  complained  of  under 
the  first  assignment. 

Errors  committed  against  the  Railway 
Company  have  been  pointed  out  In  discussing 
assignments  Nos.  11  (1),  20,  21,  22,  and  24. 
The  one  pointed  out  under  No.  11  (1)  has 
been  held  harmless  by  ns  as  shown  by  oar 
discussion  of  said  assignment  Assignment 
20  complained  of  the  admission  of  the  tele- 
phone conversation  between  Barden  and  Ay- 
ers;  assignment  No.  21,  of  the  admission  of 
the  corresiwndence  between  Moody  &  Co.  and 
Alexandre;  assignment  22  of  the  admission 
of  the  conversation  between  Oraham  and 
Ayers;  and  No.  24  of  the  admission  of  the 
testimony  of  Layton,  being  the  same  com- 
plained of  by  the  Compress  Company  in  Its 
first  assignment  of  error. 

We  do  not  think  the  Railway  Company  was 
Injured  by  the  failure  of  the  court  to  limit 
this  testimony.  The  Jury  certainly  could  not 
construe  it  as  t>rejudlcial  to  this  appellant 
upon  the  issues  submitted  by  the  court  af- 
fecting It  The  Judgment  against  the  Railway 
Company  is  based  upon  Its  Issuance  of  the 
bill  of  hiding  and  the  notice  It  had  through 
the  Compress  Company,  and  we  are  of  the 
opinion  that  such  Judgment  was  proper,  and 
that  the  Jury  would  have  returned  a  verdict 
against  this  appellant  even  had  such  testi- 
mony been  entirely  excluded. 

The  Jndgmrat  of  the  trial  court  Is  affirmed 
in  80  far  as  It  was  rendered  in  favor  of  the 
plaintiffs  below  against  the  Wichita  Falls 
Compress  Company  and  the  Missouri,  Kan- 
sas &  Texas  Railroad  Company  of  Texas, 
and  also  In  so  far  as  It  gives  said  Railroad 
Company  Judgment  over  against  the  Com- 
press  Company,  but  Is  reversed  in  so  far  as 
it  gives  plaintifls  a  Judgment  against  the 
City  National  Bank  of  Bowie,  and  gives 
said  Railroad  Company  a  Judgment  over 
against  said  Bank,  and  Judgment  is  here  t&i- 
dered  In  fiiTor  of  the  Bank  as  against  the  de 
mands  of  both  of  said  parties. 

AiDrmed  In  part,  and  reversed  and  render- 
ed in  part 


TXSON  T.  FIRST  8TATD  BANK  &  TRUaT 
GO.  or  SANTA  ANNA. 
(Court  of  GiTll  Appeals  of  Texas.  AnsUn. 
Feb.  20,  1913.) 

X.  APnuuHca  (1 18*>— Ddtt  or  Dcfehdant 
TO  Take  Nones— AiiENDiatifT  in  Open 
CotrsfT. 

It  is  tbe  dnty  of  a  defendant,  who  has  an- 
swered the  petitUm,  to  take  notice  of  a  subse- 


Quent  amendment  thereof  in  open  eonrt»  on 
leave,  and  govern  himself  accordingly,  even  it 
tbe  amendment  sets  up  a  new  cause  of  action. 

[Ed.  Note.— For  other  cases,  see  Appearance, 
Cent  Diff.  I  65 ;  Dec.  Dig.  }  18.*] 

2,  SEQUESTa&TION    (|    16*)  —  ABAnHXnT  — 

Truth  of  Aiudavit. 

The  truth  of  the  allegations  of  an  affidavit 

for  seqnestration  cannot  be  put  In  Issue  for 
purpose  of  abating  the  writ;  but  tbe  remedy 
for  their  falsity  is  bj  suit  on  the  bond. 

[Ed.  Note.— For  other  cases,  see  Sequestra- 
tioo.  Cent  Dig.  IS  8S,  S4;  Dec  Dig.  |  16.«] 

S.  Ssauxsraanoir  16*)-^AniDAvzT— Aobitt 

OF  FunrriFF  CoaPosATion. 

The  law  requiring  plaintiff,  before  a  writ 
of  sequestration  issues,  to  make  oatb  that  he 
fears  defendant  or  the  person  tn  possession  will 
remove  the  property  out  of  tbe  limits  of  the 
county  pending  the  suit  and  Rev.  St  ISINS, 
art  6,  permitting  an  affidavit  required  of  a  par- 
ty  to  be  made  by  his  agent  the  affidavit  of  the 
agent  of  plaintiff  corporation  that  it  has  sueh 
fear  Is  sufficient 

lEA.  Note.— For  other  cases,  see  Sequestra- 
tion, Cent  Dig.  K  88,  S4rDec.  Dig.  {  16.*] 

4.  RBPLBVIN  (H  125*>— SEQUKSTEATIOlf— JuDO- 

MENT  ON  BOND-'PlEADINOS. 

Where  a  sequestration  writ  issues,  and  de- 
fendant replevins  the  property,  and  judgment 
goes  against  him.  It  Is  the  dn^  of  tha  court  to 
render  judgment  on  tbe  replevin  bond ;  and  this 
though  there  is  no  reference  in  the  pleadings  to 
the  issuance  of  such  proceedings. 

[Ed.  Note.— For  other  cases,  see  Replevin* 
GentDig.  11603,504:  Dee.  Dig;  I  126.*] 

Ai^wal  from  Coleman  Coun^  Ooort;  T.  J. 
White,  Jadgft 

Action  by  the  First  State  Bank  &  Tttut 
Company  of  Santa  Anna  against  M.  Tyson 
and  another.  Judgment  for  plaintiff.  De- 
fendant Tyson  appeals.  Affirmed. 

Grits  A  Woodward,  of  Coleman,  for  appeir 
lant  Snodgrass  ft  Dlbrell,  of  Coleman,  for 
ainteUee. 


RIGfil,  J.  Appellee  bron^t  this  suit 
against  Baker  and  M.  Tyson  on  tlie 

22d  of  Sqitember,  1911,  alleging  that  said 
Belle  Baker  on  the  29tta  of  October,  1910, 
had  executed  and  d^vered  to  J.  B.  Bancv 
her  note,  payable  to  his  order  on  or  before 
October  1,  1911,  in  the  snm  of  9260.10^  with 
Interest  and  attorn^'s  fees,  which  had  be^ 
before  maturity  and  for  valn^  transferred 
1^  said  Raoey  to  appellee;  that  the  same  was 
secured  by  a  diattd  mortg^n,  executed  tty 
said  Baker,  of  even  date,  on  one  wi^m  and 
all  the  cotton  grown  or  to  be  grown  by  said 
'Baker  on  her  farm  in  Coleman  county,  or 
elsewhere  in  said  county  for  the  year  1911 ; 
that  said  eotton  was  thereafter  planted  and 
grown  by  said  Baker,  by  reason  of  which 
said  mortgage  attached  to  same;  that  de* 
f^dants  were  In  possession  of  all  of  said 
mortgaged  inropOTty;  and  tliat  said  Tyson 
was  setting  up  some  character  of  dalm  or 
Uen  thereon,  which  lien  was  inferior  to  that 
of  appellee,  praying  for  Judgment  against 
said  Baker  for  the  amount  of  said  note,  in- 
terest, and  attorney's  fees,  and  for  foreclo- 
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snn  Its  Uen  npm  aald  mortKaged  prop- 
vrtj,  wldurat  turthar  asking  any  spedflc 
Judgment  against  said  Tyson,  bat  closing 
with  prayer  tor  general  relief. 

Citation  was  duly  Issned  and  aerred  upon 
each  of  said  defendanta,  and  sequestration 
proceedings  were  at  the  same  time  institut- 
ed, whlcb  were  levied  upon  aald  property. 
Afterwards,  on  the  29th  of  Febmary,  1912, 
appellant  and  said  Baker  both  filed  separate 
answers,  each  setting  up  pleas  In  abatement 
to  said  suit,  on  the  ground  that  the  same 
had  been  prematurely  brought;  and  a  gen- 
eral exception  and  general  denial.  Said  Ty- 
son, lu  addition,  attacked  the  validity  of  said 
mortgage  on  the  ground  that  said  crop  had 
no  existence  at  the  time  of  its  execution,  and 
that  said  Baker  had  never  raised  any  crop  on 
said  premises.  And  further  answering,  he 
alleged  that  on  the  11th  of  March,  1911,  she 
had  rented  said  farm  to  him;  that  he  went 
Into  possession  thereof,  raised  a  crop  thereon 
for  said  year,  and  had  paid  her  the  rent 
therefor;  and  that  said  crop  of  cotton  be- 
longed to  him;  denying  that  he  had  ever 
had  possession  of  said  wagon,  or  set  np  any 
claim  thereto.  The  exceptions  and  pleas  In 
abatement  were,  at  the  March  term  of  said 
court,  overruled,  to  which  appellant  except- 
ed. Thereafter,  on  the  18th  day  of  June, 
1912,  appellee,  with  leave  of  the  court  duly 
entered  of  record,  filed  Its  amended  petition, 
wherein,  in  addition  to  its  former  allegations, 
it  set  out  the  Issuance  and  levy  of  the  writ 
of  sequestration  upon  said  crop  of  cotton  and 
replevy  of  same  by  appellant,  and  charged 
that  defendants  had  converted  said  property, 
having  moved  the  same  out  of  the  county 
since  the  institution  of  the  suit,  praying  for 
judgment  against  said  Baker  for  Its  debt 
and  foreclosure  of  said  morgage  lien,  and 
for  Judgment  against  Tyson  for  the  value  of 
said  property  ao  appropriated  by  him,  and 
fbr  Judgment  on  said  replevin  bond.  Like- 
wise on  the  same  day,  appellee  filed  a  supple- 
moital  petition  In  reply  to  the  answer  of 
defendant  Tyson,  setting  up  a  geaead  denial, 
and  specially  allee^ng  the  Invalidity  of  aald 
rental  contract,  on  the  gronnd  that  the  same 
was  made  with  the  Intent  to  defraud  cred- 
Itora.  Judgment  waa  thereafter  rendered  by 
the  court  without  a  Jury  against  said  Baker 
for  9832.80,  foredoBlng  said  chattel  mor^ 
gage;  and  llkewlae  against  aald  ^^aon  and 
the  auretlea  on  his  three  several  sequestra- 
tion bonds  fbr  the'anm  of  9288.16,  the  value 
of  the  prcqiwrty  ao  aeqnmtered ;  from  whldi 
Judgment  Tyaon  alone  appeals,  contending 
that  the  court  erred  in  rendering  Judgment 
against  him  on  aald  amended  petition,  be- 
cause the  aame  aet  up  a  new  cause  of  action, 
which  he  had  not  been  dted  to  answer; 
claimliig  that  the  original  petition  did  not 
allege  any  cause  of  action,  nor  pray  for  Judg- 
ment of  any  character  whatever,  against 
him. 


[1]  The  original  petition  aBeged  that  ha 
was  in  possession  of  and  asserting  some 
claim  to  the  mortgaged  proper^.  Inferior  to 
that  of  the.  plaintiff.  There  was  a  prayw 
for  gmml  relief  which  mtitled  plaintiff  to 
a  foredosure  of  Its  mortgage  as  against  both 
defendants,  and  appellant  answered  this  peti- 
tion, which  waa  afterwards  amended  In  open 
court,  leave  having  been  obtained  to  do  so. 
This  being  true,  even  If  the  amendment  had 
in  fact  set  up  a  new  cause  of  action,  which 
we  are  not  prepared  to  concede.  It  was  his 
duty  to  take  notice  thereof,  and  govern  him- 
self accordingly.  See  Turner  v.  Houston.  21 
Tex.  Civ.  App.  214,  CI  S.  W.  612;  Babb  v. 
Bogers,  67  Tex.  335,  3  S.  W.  303 ;  B.  S.  art 
1188.  In  Babb  v.  Rogers,  supra,  where  the 
same  contention  was  made  as  here,  and  de- 
fendants had  been  cited  and  answered,  the 
court  said:  "But  it  is  a  sufficient  answer 
to  the  entire  proirasltion  of  the  appellees  that 
at  the  time  the  amended  petition  was  filed 
they  were  in  court,  and  bad  filed  demurrers 
and  other  defenses  to  the  action.  Some  of 
the  demurrers  had  been  sustained,  and  this 
created  a  necessity  for  the  amendment.  The 
rule  is  well  established  In  our  state  that  a 
defendant  who  has  been  cited,  but  has  not 
answered,  must  be  notified  of  every  amend- 
ment which  sets  up  a  new  cause  of  action,  or 
requires  a  more  onerous  Jud^ent  agaln^ 
bim.  But  if  he  has  pleaded  to  the  action, 
.the  only  notice  to  which  he  is  entitled  Is  the 
order  of  court  granting  leave  to  file  the 
amendment" 

[2,  3]  Appellant  filed  his  motion  to  quash 
the  sequestration  proceedings,  on  the  ground 
that  it  affirmatively  appeared  from  said  peti- 
tion and  affidavit  that  appellee  was  a  private 
corporation;  and  the  affidavit,  which  was 
made  by  its  agent,  alleged  that  the  plaintiff 
fears  that  the  defendants  would  remove  the 
property  upon  which  it  Is  seeking  to  fore- 
close the  Hen  out  of  the  county  during  the 
pendency  of  the  suit,  asserting  by  his  propo* 
sltlon  thereunder  that  a  corporation  la  In- 
capable of  entertaining  any  fear,  and  that 
the  allegation  of  Its  Ageat  or  officer  that  it 
does  entotaln  such  fear  la  Inanffident  to  sup- 
port a  writ  of  sequestration.  The  affidaiit 
recites  that  "now  comes  plaintiff  by  Its  ag«it 
and  cashier  Leon  L.  Shield,  and  apon  oath 
states,  eta"  It  is  signed  and  sworn  to  by 
him  as  agent  for  and  cashier  of  plaintiff. 
A  corporation  can  only  act  by  and  throu^ 
its  agents,  fbr  whose  acts  It  Is  and  can  be 
hdd  legally  responsible;  and.  the  aflldavlt 
being  made  by  Its  caahlw  acting  for  plain* 
tlf^  It  mnst  be  presumed  that  he  bad  knowl- 
edge of  the  exlstmce  of  the  facts  stated 
therdn.  The  law  requires  the  plaintiff  to 
make  oath,  before  the  writ  Is  issued,  among 
ottier  things,  that  he  tears  the  deftakdant  <x 
person  In  possesion  will  remove  the  prop- 
erty out  of  the  limits  of  the  county  during 
the  pendency  of  the  suit.  Article  6  of  tba 
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Revised  Statutes  provides  that,  wheDerer  at 
tbe  comoaencemeiit  or  during  the  progress 
of  any  dvll  salt  or  Judicial  proceeding  It 
may  be  necessary  or  proper  tor  any  party 
thereto  to  make  an  affidavit,  such  affidavit 
may  be  made  by  either  the  party,  or  his 
agent  or  attorney.  The  affidavit  Is  made  In 
the  very  language  of  the  statute.  It  has 
been  held  that  the  truth  of  the  allegations 
In  an  affidavit  for  attachment  cannot  be  put 
In  Issue  for  the  purpose  of  abating  tbe  writ ; 
and  we  think  this  rule  Is  applicable  as  well 
to  the  sequestration  affidavit  See  Cloud  v. 
Smith,  1  Tex.  611;  Dunnenbaum  v.  Schram, 
SO  Tex.  2S1;  HlUebrand  v.  McMahan,  59 
Tex.  450 ;  Lewy  v.  Flschll,  65  Tex.  311 ;  Dwy- 
er  T.  TMtard,  65  Tex.  432.  If  such  aUega* 
tlons  were  false,  the  remedy  would  be  by  suit 
on  the  bond.  See  Nenn^  t.  Sdiloter,  92 
Tex.  828;  Bateman  t.  Bamsey,  74  Tex.  689, 
12  S.  W.  235;  Goodbar  t.  National  Bank,  78 
Tex.  401, 14  8.  W.  SSL 

While  it  Is  tme  that  it  baa  been  held  in 
Cahn  V.  JaSraj,  12  Tex.  GIt.  A.pg.  824,  84 
S.  W.  8Ti^  and  Simon  v.  Greer,  84  S.  W. 
343;  that  an  affidavit  la  sofflctont  U  It  states 
that  the  agent  himself  fears  that  ttie  defiand- 
ant  would  remove  tbe  pnqver^  oat  of  the 
connty  daring  tbe  pendency  of  tbe  snlt,  sttll 
we  know  of  no  case  wherein  It  has  been  held 
that  tbe  agent  of  a  corporation  ooald  not  make 
tbe  affidavit  for  tbe  corporation,  stating  that 
It  feared  that  the  defoidant  wonld  remove 
tbe  property  oat  of  tbe  coantr  daring  the 
pendente  of  tbe  salt;  bat,  <hi  tbe  oonteary, 
tbe  exact  Qu^on  here  raised  has  been  de- 
cided against  appellant's  contention  in  tbe 
ease  ot  Wilson  Hardware  Go.  v.  Anderson, 
22  Tex.  Glv.  App.  229,  54  S.  W.  928,  wherein 
a  writ  of  error  was  dmled,  and  upon  tbe 
auttiorlt^  of  which  we  hold  that  tbe  court 
did  not  err  in  refusing  to  quash  the  writ  for 
tbe  reasons  assigned.  For  wblcb  reasons 
we  overrale  the  •  third  and  fourth  assign- 
ments. 

[4]  By  the  fifth  assignment  It  Is  Insisted 
that  the  court  erred  In  rendering  Judgment 
against  appellant  on  the  sequestration  bonds, 
on  the  ground  that  they  were  not  pleaded  as 
a  basis  for  such  Judgment  In  tbe  original  pe- 
tition. We  think  that  what  we  have  hereto- 
fore said  is  a  sufficient  answer  to  this  con- 
tention ;  but,  In  addition  thereto,  It  may  be 
added  that  where  a  sequestration,  attach- 
ment, or  other  like  writ  has  been  Issued,  and 
tbe  property  replevied  and  Judgment  goes 
against  the  defendant.  It  is  the  duty  of  the 
court  to  render  Judgment  on  the  bond;  and 
this,  we  think,  can  be  done  without  any  ref- 
erence In  tbe  pleadings  to  the  issuance  of 
such  proceedings.  See  Frank  v.  Brown  Hard- 
ware Co.,  10  Tex.  Olv.  App.  480,  31  S.  W.  64, 
and  authorities  there  cited. 

Finding  no  error  to  the  proceedii^  of  the 
trial  court,  Its  Judgment  is  affirmed. 

Affirmed. 


VICKRET  V.  GRIFFIN. 
(Court  of  Ovil  Appeals  of  Texas.  Austin. 
Feb.  26,  1918.) 

Smqubstbation  (1  16*>— Bauar— JUDOKxnT 

Agaikbt  TmBD  Pbbsor. 

Where  a  writ  of  seguestxatlon  was  levied 
on  propertT  in  the  poasession  of  a  person  not  a 
party  to  the  action,  who  was  pMinltted  to  re- 
tain poBsesaloD  by  givins  a  bond,  but  wbo  was 
not  cited,  and  neither  appeared  nor  answered, 
a  judgment  egaiost  htm  as  a  trespasser  for  his 
subsequeot  appropriation  of  the  property  could 
□ot  be  sustained. 

[Ed.  Note.— For  other  cases,  see  Sequestra- 
tion, Cent  Dig.  §§  33,  34 ;  Dec.  Dig.  |  16.*3 

Appeal  from  District  Court,  Ban  Saba 
County;  Clarence  Martin,  Jodga. 

Action  by  T.  G.  Griffin  against  a  W.  Wal- 
ters, In  which  a  writ  of  seqnestrattoa  was 
levied  on  proper^  in  tbe  possession  of  W.  B. 
Vlckrey.  Frrnn  tbe  JadgmoM;  Tltdkrey  ap> 
peals.   Beversed  and  remanded. 

G.  A.  Walters,  of  San  Saba,  for  appellant. 
Flack  ft  Flack,  of  San  Saba,  for  appeUee. 

JBNKINS,  J.  AppeUee  broa^t  this  ault 
against  C.  W.  Waltras  on  a  pcomlssory  note 
for  ¥600,  and  to  fore<do8e  a  vendor's  lloi. 
He  sued  oat  a  writ  of  seqnestratlon.  wblcb 
writ  commanded  tbe  aberUt  to  take  Into  lila 
possession  three  box  bouses,  situated  on  the 
land  on  which  vendor's  lien  was  aongbt  to  be 
foreclosed.  The  sheriff  made  his  return  on 
said  wrl^  abowlng  tbat  be  took  poesesslim  <^ 
"two  of  the  wlthln-descrlbed  booses,  wbldbi 
were  left  tbweon  situated  aa  bi  my  posses- 
sion, and  forbidding  W.  B.  Tlcfcr^  firom 
moving  the  same;  the  third  house  having  al- 
ready been  moved  before  tbe  writ  was  placed 
In  my  bands.  Tbe  property  levied  on  by 
me  Is  wortb  |40a''  Appelant  executed  what 
Is  entitled  a  replevy  bond  for  said  houses  on 
April  10,  1912. 

On  April  16, 1012,  appeUee  filed  an  amend- 
ed petition,  alleging  as  his  cause  of  action 
against  Waiters  as  In  bis  original  petition, 
and  also,  as  against  appellant,  that  he  had 
"unlawfully  entered  upon  said  land,  has  re- 
moved therefrom  three  dwelling  bouses  that 
were  erected  thereon  after  the  time  of  pnr- 
chase  of  said  land  by  the  said  Chas.  W.  Wal- 
tera,  and  had  become  attached  to  said  land 
In  such  manner  as  to  become  a  part  thereof ; 
that  after  said  Vlckrey  began  the  moving 
of  said  houses  from  said  land  a  writ  of  se- 
questration was  sued  oat  In  this  case,  and 
said  land  and  bouses  were  taken  In  charge 
by  the  sherUf  of  this  county,  under  and  by 
virtue  of  a  writ  of  sequestration,  and  subse- 
quent thereto  the  said  Vickrey  executed  and 
filed  a  bond,  styled  replevy  bond,  and  upder 
said  bond  the  said  sheriff  delivered  to  said 
Vlckrey  all  of  said  bouses,  and  the  said  Vlck- 
rey continued  to  move  same  off  from  said 
land,  and  has  a];q:>ropriated  same  to  his  own 
use  and  bmeflt,  to  this  plaintiff's  great  dam- 
age." 


•For  othOT  MSM  BM  naam  topto  aad  seotbui  NDMBIR  la  Dec  Dig.  A  aai.  ZHc  Kay-Ko.  8«rtM  a  B«'r  Inteas 
154S.W.~e7 


Digitized  by 


Googit 


loss 


XBA  SOUTHWESTEBN  BEFOBTEB 


(Tec 


On  the  17th  day  of  April,  1912,  judgmeot 
was  rendered  against  the  said  Walters  for 
said  debt  and  foreclosure  of  Hen,  and  also 
against  Vlckrey,  appellant,  from  which  we 
quote  as  follows :  "The  court  further  finds 
that  by  reason  of  said  defendant  Vlckrey's 
unwarranted  Interference  with  the  rights  of 
the  plaintiff  herein  In  filing  said  bond,  and 
taking  and  appropriating  said  dwelling 
houses,  be  has  made  hlmseU  a  party  to  this 
cause  and  thereby  reduced  the  value  of  said 
land  and  premises  to  the  extent  of  said  sum 
of  fOOO;  and  that,  said  defendant  Vlckrey 
having  filed  no  answer  herein  showing,  or  at- 
tempting to  show  any  character  of  Justifica- 
tion of  his  unlawful  acts,  It  is  hereby  ordered 
that  the  plaintiff,  T.  3.  Grlffln,  do  have  and 
recover  of  and  from  said  dtfoidant  W.  R. 
Vickr^,  said  sum  of  9600."  No  dtatton  was 
serred  on  Tlckrey,  and,  aa  radted  In  the 
judgment^  be  did  not  file  an  answer  or  make 
any  appearance  In  this  case. 

The  court  seems  to  have  rested  Its  Judg- 
ment against  Vlckrey  upon  the  case  of  Lang 
et  al.  V.  Dougherty  et  al.,  74  Tes.  226,  12  S. 
W.  29f  from  which  we  quote  as  follows : 
"This  is  altogether  an  anomalous  proceeding. 
The  shnlff  levies  a  writ  of  seduestratlou 
(upoif  property)  in  the  possession  of  <me  not 
a  party  defendant,  or  in  any  wise  otmnected 
with  the  suit,  and  allows  him  to  retain 
poBseaslon  of  the  property  upon  glTiog  bond 
that  the  defendant  shall  return  it.  Such  a 
[ffoceediDg  Is  unknown  to  the  law.  Upon 
this  bond  the  court  rendered  a  summary 
Judgment  as  upon  a  claimants  bond  or  a 
r^evy  btmd.  This  the  court  bad  no  power 
to  do.** 

In  the  Instant  case  the  court  did  not  ren- 
der Judgmmt  against  appelant  upon  the 
bond,  but  against  him  aa  a  trespasser.  In 
the  case  above  cited  the  court  said :  "After 
Waggoner  was  so  allowed  to  retain  possenlon 
of  the  cattle,  he  was  made  a  party  defendant 
by  plaintiffs,  and  was  charged  to  be  liable  as 
a  cotrespasser  w:^  Lang  and  Gobb.  This 
be  was,  as  a  consequence  of  his  unwarranted 
interferoice  with  tbe  levy  of  the  sequestra- 
tion, aiding  Lang  to  hold  the  cattle."  We 
take  It  that  Wagner  was  made  a  party  de- 
fmdant  in  the  mannw  required  by  law; 
that  Is,  that  a  petition  was  filed  setting  up 
his  interference  with  the  cattle,  and  that  he 
was  dted,  as  the  law  requires,  or  voluntarily 
entered  his  appearance.  In  this  case,  as  in 
the  case  above  dted,  Tlckrey  may  have  been 
a  trespasser  by  reason  of  his  unwarranted 
Interference  with  the  property ;  but  he  must 
be  properly  brought  into  court  before  Judg- 
ment can  be  rendered  against  him  by  r«tson 
of  such  trespass.  Vlckrey  filed  a  motion  for 
a  new  trial,  setting  up  the  fact  that  be  had 
never  been  dted,  and  had  not  entered  an  ap- 
pearance In  this  ca8& 

For  error  in  rendering  Judgmmt  against 
appellant  and  In  overruUng  his  motion  for  a 


new  trial,  the  Judgment  of  the  trial  court  Is 
reversed,  and  the  cause  is  ronanded. 
Bevnsed  and  remanded. 


PBITCHARD  V.  FOX  et  aL 
(Court  of  Civil  Appeals  of  Texas.    Ft  WotUl 
Feb.  8,  1913.) 

1.  BSTOPPKL    (S    S8*>— ElSXOPPEL    BT  DeBD— 

Ajteb-Acquibeo  Title. 

A  general  warranty  deed  to  a  ODc-Beventb 
interest  in  land  owned  oy  a  fansband  and  wife, 
given  by  one  of  their  seven  children  on  death  of 
the  husband,  passed  the  after-acquired  title 
which  descended  to  grantor  on  death  of  bis 
mother. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent.  Dig.  H  90-107 :  Dec.  Dig.  |  3&*] 

2.  Hnsn&RO  Ann  Win  (|  129*)— Lubiutt 

OF  WiFB— WABEANTT. 

A  deed  by  a  widow,  who  has  remarried, 
and  the  snrviviag  daughter,  also  married,  to  a 
one-seventh  interest  In  land  described  as  havii^C 

descended  to  their  decedent,  whereas  only  a 
oae-foarteenth  interest  descended  to  him,  passes 
a  one-fourteenth  interest  only;  the  warrant; 
not  operating  against  the  grantors. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife.  Cent  Dig.  |S  2S3,  468-470 ;  Dec  Dig.  S 
129.'] 

AK>eal  from  District  Court,  Parker  Coun- 
ty; J.  W.  Patterson,  Judge. 

Actt<ai  by  M.  B.  Fox  and  others  against 
J.  M.  Pritcbard.  Judgment  for  plaintiffs^, 
and  defendant  appeals.  AfDrmed. 

Hood  ft  Shadle,  of  Weatherford,  for  appel- 
lant J.  M.  Richards  and  Stennts  &  Wil- 
son,' all  of  Weatherford,  for  appellees. 

CONNER,  C.  J.  This  appeal  has  been 
prosecuted  upon  an  agreed  statement  of  tbe 
pleadings  and  Acts  made  up,  filed,  and  approv- 
ed a£r  provided  In  Revised  Statutes,  1911,  art 
2112.  All  of  the  facts  so  agreed  npoa  vrill 
of  course  be  adopted  and  fonnd  by  us;  but 
for  the  purpose  of  this  opinion,  we  think  it 
only  necessary  to  make  a  brief  statement 
thereof. 

The  action  was  instituted  by  M.  B.  Pox. 
Josephine  Ferguson,  Joined  by  her  husband, 
and  Mamie  Christaln,  Joined  by  her  husband, 
against  J.  M.  Pritcbard,  to  recover  undi- 
vided one-fourteenth  interests,  respectively, 
in  a  certain  200  acres  of  land  claimed  by  the 
defendant  Pritcbard  as  vendee  of  one  J.  G. 
Whitlow;  the  platntlffB  claiming  as  hdrs 
of  Riley  Fox  and  C.  A.  Fox,  the  common 
source  of  title,  and  both  deceased  prior  to 
tbe  Instttotlon  of  the  suit  M.  R.  Fox  was 
a  son,  and  Jos^hlne  Fra^nson  was  the  sur- 
viving wife,  and  Biamie  Christaln  tbe  only 
surviving  child  of  Albert  Fox,  a  deceased  son 
of  Riley  Fox  and  C.  A.  Pox.  A  granddaugh- 
ter, A.  C.  Tackett  Joined  by  her  husband,  in- 
tervoied  and  also  claimed  a  like  Interest  in 
tbe  tract  of  land  involved  in  the  controversy. 
It  aiH>ear8  that  the  land  was  acquired  and 
occupied  as  a  homestead  by  Blley  Fox  and  C 
A.  EN>x,  and  by  Oiem  owned  in  cinninon ;  tliat 
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BUey  Fox  dlea  <m  fbe  20tb  daj  of  i^l,- 
1888,  Ids  wlf^  C.  A.  Fox,  conUiraliig  lier  oo> 
cupancy  of  the  land  imtU  ber  death  on  or 
about  tbe  6tb  day  of  AveU,  1911.  It  farther 
appears  tbat  on  tbe  28tli  day  of  September, 
A.  D.  1888,  M.  R.  Fox,  Joined  by  Us  wife, 
for  a  Gonstdmtlon  of  975  paid,  executed 
and  delivered  to  J.  O.  Wbltlow,  appellant's 
vendor,  a  warranty  deed  redttng  that  Uiey 
had  "granted,  bargained,  sold,  and  cDnveyed, 
and  by  tiwse  presents  do  grant,  bargain,  sell, 
and  oonvey,  onto  the  said  J.  <3.  Whitlow,  his 
heirs  and  asslpis,  the  following  described 
tract  of  land,  to  wit,  an  nndivided  one^er- 
enth  interest  In  a  certain  200  acres  of  land 
lying  in  Parker  county,  Xexa^  •  •  • 
known  as  the  Riley  Fox  homestead,  and  the 
Intarast  in  and  to  the  same  hereby  conveyed 
bdng  the  Interest  which  descended  to  me, 
the  said  H.  B.  Fox,  as  a  son  and  hMr  of  the 
said  Blley  Fox  and  G.  A.  Fox."  These  terms 
are  followed  by  the  usual  habendum  and 
warranty  clauses ;  tbe  terms  of  the  warran- 
ty being  that:  "We  do  hereby  bind  ourselves, 
our  b^TS,  ocecutors,  and  administrators  to 
warrant  and  forever  defend  all  and  singular 
the  said  premises  unto  the  said  J.  G.  Whit- 
low, bis  hdrs  and  assigns,  against  every 
person  whomsoever  lawfully  claiming,  or  to 
claim,  the  same  or  any  part  thereof." 

[1]  It  is  ondispnted  that  there  were  seven 
children  of  Riley  Fox  and  C.  A.  Fox  entitled 
to  a  distribution  of  th^r  estate;  and  the 
court  below  found  that,  by  the  above  deed  of 
M.  R.  Fox,  he  passed  an  entire  one-seventh 
interest  in  the  land  in  question,  notwith- 
standing the  fact  that,  at  the  time  of  its  ex- 
ecution, his  mother  was  yet  living;  and  it 
is  agreed  that,  if  such  is  the  legal  effect  of 
the  deed,  the  Judgment  is  to  be  affirmed  un- 
less in  our  opinion  it  may  be  sbown  by  ex- 
traneous evidence  that  it  was  the  intention 
to  only  convey  the  undivided  Interest  that 
tiad  already  descended  and  vested  in  M.  R. 
Fox  at  tbe  date  of  tbe  execution  of  the  deed. 
We  will  not  undertake  to  discuss  the  rules 
governing  the  reception  of  extraneous  evi- 
dence to  explain  ambiguities  in  a  deed  aris- 
ing as  here,  for,  regardless  of  whether  the 
deed  under  consideration  be  construed  as 
baving  been  rendered  ambiguous  by  proof  of 
the  fact  that  G.  A.  Fox  was  living  at  the 
time,  we  think  that  on  its  face  it  is  unam- 
biguous and  clearly  purports  to  convey  an  en- 
tire one-seventh  interest  In  the  land  described 
In  the  deed.  It  purports  to  convey  the  Inter- 
est inherited  by  M.  R.  Fox  not  only  from 
Blley  Fox.  but  also  from  C.  A.  Fox,  his 
mothor,  as  if  both  had  previously  died.  Such 
bdog  Qie  terms  of  the  deed,  we  think,  in  ac- 
cordance with  familiar  authorities,  that  the 
gmeral  warranty  quoted  was  sufficient  to 
convey  the  after-acquired  title  which  de- 
scended to  M.  R.  Fox  upon  the  deatik  of  his 
mother,  and  accordii^^  approve  and  af- 
flrm  the  verdict  and  Jndgmoit  below  la  ap- 


pellant's favor  as  against  M.  B,  Fox  and 

«if& 

It}  It  is  fnrthw  undisputed  that  a^r  the 
death  of  Bll^  Fox.  and  before  the  death  of 
his  wif^  a  A.  Fox,  the  other  tfalntlfh  and 
the  Intervene  In  thct  suit  also  made  deeds 
to  J.  G.  Whitlow.  That  of  JoB^Aine  Ferga- 
son  and  ICande  Ghristain,  J<dned  by  tb^ 
several  husbands,  was  executed  upon  the  0th 
day  of  August,  1903,  and  for  a  consideration 
of  f76  conveyed  "an  undivided  one-seventh 
interest  in  a  certain  200  acres  of  land.  •  •  • 
known  as  the  Blley  Fox  homestead,  and  the 
Interest  in  the  same  hereby  conveyed  b^ng 
the  same  which  descended  to  Albert  Fox  as 
a  child  of  Riley  Fox  and  C.  A.  Fox,  and  to 
us  as  surviving  wife  and  daughter  of  said 
Albert  Fox,  deceased,  being  all  of  the  In- 
terest we  have  in  said  200  acres  of  land  as 
heirs  at  law  of  said  Riley  Fox  and  G.  A. 
Fox."  The  deed  likewise  contains  the  usual 
habendum  and  warranty  clauses;  but  the 
court  below  found  that  but  an  undivided  one- 
fourteenth  Interest  passed  by  its  terms,  and 
accordingly  rendered  a  Judgment  In  favor  of 
these  plaintlCTs  against  tbe  appellant  Prlt- 
chard  for  an  undivided  one-fourteenth  inter- 
est in  the  land  in  controversy.  We  are  of  opin- 
ion that  such  findings  and  Judgment  must 
likewise  be  affirmed.  While  It  has  been  held 
in  this  state  that  a  married  woman.  Joined 
by  her  husband,  may  convey  an  estate  in  ex- 
pectancy (Daggett  V.  Barre,  135  S.  W.  1099), 
we  think  the  deed  now  under  consideration 
on  its  face  purports  to  convey  only  the  in- 
terest which  had  then  descended  to  Albert 
Fox.  as  a  child  of  Blley  Fox  and  G.  A.  Fox. 
This  interest,  while  mistakenly  denominated 
as  an  undivided  one-seventh,  was  clearly  but 
an  undivided  one-fourteenth.  That  was  all 
of  the  Interest  owned  by  tbe  makers  of  tbe 
deed  at  the  time  of  Its  execution;  and  the 
deed  does  not  purport  to  convey  an  estate  in 
expectancy,  as  In  the  case  above  referred  to. 
The  warranty,  of  course,  cannot  be  held  to 
operate  as  against  Josephine  Ferguson  and 
Mamie  Cfaristain.  See  Wadkins  v.  Watson, 
86  Tex.  194,  24  S.  W.  380,  22  L.  R.  A.  779, 
and  other  cases  that  might  be  dted  on  this 
point. 

The  deed  from  A.  C.  Tackett,  Joined  by 
her  husband,  to  J.  G.  Whitlow  was  executed 
on  tbe  8tb  day  of  October.  1888,  and  is  In 
all  substantial  particulars  the  same  as  the 
deed  of  Josephine  Ferguson  and  Mamie 
Ghristain,  from  which  we  have  quoted,  save 
that  it  conveys  the  Interest  "which  descend- 
ed to  A.  G.  Tackett,  as  a  child  of  Sarah 
Borden,  nte  Sarah  Fox,  who  was  a  child  of 
Riley  Fox  and  C.  A.  Fox."  The  construc- 
tion of  this  deed,  we  think.  Is  controlled  by 
what  we  have  already  said  in  construing 
the  deed  of  Joseirfilne  Ferguson  and  Uamie 
Ghristain,  and  we  acc(»dingly,  without  fur- 
ther dlsciissl<m.  affirm  the  Jndipnoit  in  fftvoi 
of  A.  O.  Tackett  and  Wayne  Tackett  against 
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appellant  fot  u  nndlvldecl  one-foarteena  In- 
terest 

All  qneaUons  presented  on  the  appeal  har- 
Ing  been  determined  by  as  as  In  the  court 
below,  It  follows  that  the  Jodgmait  ahoald 
be  affirmed  In  Its  uttUetyi  and  It  !■  ao  w- 
dered. 


GULF.  C  &  S.  r.  RT.  CO.  t.  GUESS. 

(Court  of  GItU  Appeali  of  Texas.  Ansttn. 
Feb.  26k  1018.) 

1.  GABBIKBS  <|  321*>— iKnTBT  TO  FlBSOIT  Afl- 

Bisnno   Passenqkb  —  Iswnvonom — B>- 

QUESTS  Not  Covebbd. 

The  question  of  neslieence  of  defsndant 
carrier  in  starting  its  train  before  plaintiff, 
who  was  assistins  his  family  to  seats  on  tbe 
train,  had  time  to  leave  it  depending  on  wheth- 
er the  brakeman  heard  plaintiff's  statement  to 
his  wife,  and  therefrom  understood  his  purpose, 
defendant's  requested  charge,  coring  the  defect 
in  the  charge  given,  in  not  making  it  plain  that 
such  statement  must  not  only  have  been  In  the 
pres^ce  and  hearing  of  sud  brakeman,  but 
also  must  have  been  beard  and  understood  by 
him,  should  have  been  given, 

[Bd.  Note.— For  other  cases,  see  Carriers, 
Crat  Dig.  H  1247, 1826-1336^  1348;  Bee.  Dig. 

2.  Cabbibbs  (S  304*)— Dutt  ot  Bbakehah— 

LiSTENINO  TO  PeBSOKS  BoABDINQ  TBAIN. 

It  is  no  part  of  the  duty, of  a  brakeman  to 
listen  to  conversations  between  persons  about 
to  get  on  the  train:  ao  that  he,  not  havisg 
heard  such  convarsatioii,  and  nnderstood  there- 
from that  one  of  them  was  to  assist  the  other 
on  the  train,  and  then  get  ott,  tbe  occurrence  of 
the  conversation  did  not  make  it  the  carriers 
duty  to  hold  the  train  for  the  one  wishing  to 
get  off. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
d'^^^D^^I  i^l*]*^  1110-1114,  1124,  1242; 

3.  EviDBnCE  (i  161*)— Belief— I>UB  Cabb. 

One  who  jumped  from  a  train  after  it  got 
36  yards  beyond  the  depot,  and  while  it  was 
going  8  or  10  miles  an  hoar,  it  having  started 
while  he  was  assisting  bis  family  to<aeats  there- 
on, may  not,  as  regards  the  question  of  his 
contributory  negligence,  testify  that,  when  he 
jumped,  he  thought  he  could  do  so  in  safety. 

[EJd.  Note.— For  other  cases,  see  IDrldenee^ 
Cent  Dig.  i  440;  Dec.  Dig.  {  161.*] 

4.  GABBiBsa  a  348*)— -PxBaonfl  Acoohpamt- 

IZIG  PASBENOBBS— JUHPIKO  IBOH  MOVING 

Train  —  Contbibutobt   NBOuaBRCB  —  In- 

BTBucnosa 

The  full  test  of  contributory  n^llgence  of 
one  who  jumped  from  a  train  after  It  bad  been 
started  while  he  was  assisting  his  family  to 
seats  thereon  is  not  given  by  an  instruction 
that  he  could  not  recover.  If  he,  In  Jumping  off, 
failed  to  use  ordinary  care  in  so  doing,  which 
failure  contributed  to  his  injury ;  be  being  neg- 
ligent, however  much  care  be  used  in  jumping, 
if  an  ordinarily  prudent  man  would  not  nave 
jumped  at  all  under  tbe  circumstances. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {{  1403-1406;  Dec  Dig.  S  S48.*] 

Appeal  from  District  Court,  Milam  Coun- 
ty; J.  O.  Scott,  Judga 

Action  by  B.  L.  Gneas  against  the  Oul^ 
Colorado  &  Santa  V6  Railway  Company. 
Judgment  for  plalntKT.  Defendant  appeals. 
Keyersed  and  remanded. 


Terry,  Chvin  &  Mills  and  A.  H.  Gnlved. 
an  of  OalTeeton,  for  appellant  U.  S.  Hear- 
rell,  of  Cameron,  for  appeUeeL 

Findings  of  Fact 

JENKINS,  J.  Appellee,  after  baTins  as- 
sisted his  wife,  mother-in-law,  and  childroi 
on  tbe  car  at  Bnckholte,  jumped  from  tbe 
moving  train  and  was  injured.  He  brought 
this  suit,  allying  negl^ence  on  tbe  port  of 
appellant  in  moving  said  train,  vritbout  giv- 
ing him  reasonable  time  to  get  off  tbe  same. 
Bn<d:boIts  is  a  email  station  at  which  appel- 
lant's passenger  trains  stop  Only  long  enongh 
for  passengers  to  get  on  and  ott  The  In- 
jury occurred  on  December  22d;  and,  on  ac- 
count of  Christmas  travel,  more  ttaan  the 
usual  number  of  passengers  got  oa  and  off 
of  the  train  at  that  date.  The  train  was  due 
at  2:24  p.  m.,  but  was  about  an  hour  late. 
While  waiting  for  the  passengers  to  disem- 
bark, appellee  was  standing  near  the  braCe- 
man,  and  told  bis  wife,  who  was  standing 
some  feet  away,  to  stand  close  to  bin;,  » 
tbat  she  coold  be  tbe  first  to  get  on  when 
the  passengers  were  ont  and  give  bim  an 
omMrtunity  to  get  out  before  the  train  start- 
ed. App^ee  bad  his  infant  child  in  his 
arms,  and  assisted  bis  family  on  the  car. 
They  found  the  seats  all  taken,  and,  when 
about  tbe  middle  of  the  car,  it  started,  and 
appellee  gave  his  child  to  his  wife,  and  turn- 
ed to  go  out  the  front  way,  but  the  aisle  was 
filled  vritb  people  who  were  standing,  and. 
thinking  that  he  could  not  pass  them  hur- 
riedly, he  turned  and  went  to  tbe  back  end 
of  the  car.  There  was  one  passenger  coach 
tn  the  rear  of  the  one  which  he  had  entered, 
and  he  found  the  vestibule  between  these 
cars  closed.  He  went  on  to  the  rear  and 
jumped  from  the  steps  of  the  rear  car  and 
was  injured.  The  place  where  he  Jumped  off 
was  some  36  yards  from  the  depot,  and  the 
train  was  going  8  or  10  miles  an  hour.  He 
recorered  Judgment  Cor  tbe  sam  of  91,20a 

Opinion. 

[1]  As  to  whether  appellant  was  neglige 
in  starting  its  train  when  it  did  depends 
upon  whether  or  not  tbe  brakeman  heard 
the  statement  that  appellee  made  to  bis  wife, 
and  understood  from  said  statement  that  ap- 
pellee intended  to  get  off  the  train  after  as- 
sisting bis  family  to  find  seats  thereon.  Ap- 
pellee was  near  enongh  to  the  brakeman  at 
the  time  he  made  snch  statemmt  for  tbe 
brakfflnan  to  have  heard  bim,  if  be  had  been 
listening,  and  his  statement,  if  understood  by 
the  brakeman,  would  have  conveyed  to  him 
the  Informatiou  that  appellee  intended  to  get 
off  the  train.  Tbe  evidence  shows  tbat  the 
brakeman  was  busy  at  the  time  assisting 
passengers  to  alight;  and  he  testtfled  that 
he  did  not  hear  said  conversation,  and  did 
not  Imow  that  appellee  or  any  one  else  en- 
tering the  train  intended  to  get  off  the  same. 
Upon  this  iasue  tbe  court  charged  tbe  Jury 
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as  follows:  "If  you  believe  from  the  erl- 
dence  that  the  brakeman  of  the  defoulant's 
train  at  Bucbholts,  Tex.,  took  his  position  at 
or  near  the  steps  of  defendant's  coach  for 
the  purpose  of  assisting  passeDgers  oft  and 
on  said  train,  and  that  the  plaintiff  and  his 
wife  had  a  conversation  with  each  other  in 
the  presence  and  bearing  of  said  brakeman 
as  to  the  plainttCTs  intention  to  assist  his 
wife  and  family  in  boarding  said  train,  and, 
after  so  assisting  them,  to  leave  the  said 
train,  and  you  further  believe  Oat  such  con- 
versation, if  audi  there  was,  was  of  auch  Da- 
tura and  character  as  to  there  and  then 
bring  knowledge  to  said  defendant's  brake* 
man  of  plalnttfTB  such  intention,  if  he  had 
such,  and  that  the  plaintiff,  in  pursuance  ot 
such  intention,  went  upon  the  d^bndant^s 
train  to  asslBt  his  said  wife  and  family  there- 
on, then  it  was  the  duty  of  the  defendant  to 
stop  its  train  a  reasonably  sufficient  lime  to 
allow  the  plaintiff  to  go  upon  and  assist  his 
wife  and  family  upon  said  train,  and  then 
to  alight  therefrom  in  safety;  and  if  yon 
further  believe  from  'the  evidence  that  the 
defendant  did  not  so  stop  its  said  train  a 
reasonably  sufficient  time  as  above  charged, 
but  caused  said  train  to  be  put  in  motion 
before  the  plalntUf  could  disembark,  and  that 
the  plalntifl  in  attempting  to  disembark  from 
said  train  jumped  or  stepped  out  in  the  di- 
rection th6  train  was  going,  and  was  injured 
tho^by,  then  you  will  find  for  the  plain- 
tiff, unless  you  find  against  the  plaintiff  on 
the  ground  that  he  was  guilty  of  contribu- 
tory negligence  under  a  subsequent  para- 
graph of  this  charge  and  under  other  chai^ 
es."  The  aM>ellant  requested  the  following 
special  chai^:  "You  are  charged  that  al- 
though yon  believe  plaintiff  and  his  wife  had 
a  conversation  just  before  getthw  on  the 
train  in  reference  to  plaintiff  getting  on  the 
train  to  assist  his  family,  and  would  get  off, 
and  tiiat  such  conversation  was  in  the  pres- 
ence of  the  brakeman,  yet  if  yon  do  not 
further  believe  from  a  preponderance  of  the 
evidence  that  said  brakeman  heard  such  con- 
versation, or  unless  jou  find  that  said  brake- 
man  knew  that  it  was  not  the  purpose  of 
plaintiff  to  become  a  passengw,  your  ver- 
dict should  be  for  ttie  railway  company." 
This  charge  was  refused.  The  charge  given 
by  the  court  does  not  make  it  plain  that 
auch  conversation  must  not  only  have  been 
In  tike  presence  and  hearing  of  said  brake- 
man  in  tile  sense  that  he  was  close  enough 
to  have  heard  it,  but,  also,  that  the  brake- 
man  must  have  lieard  and  understood  such 
conversation.  The  requested  charge  would 
have  cured  this  defect  in  the  charge  given, 
and  it  was  error  to  refuse  the  aamew 

[2]  It  was  no  part  of  the  du^  of  the 
brakonan  to  listen  to  and  understand  con- 
versations  between  parties  about  to  get  on. 
the  train ;  and,  if  he  did  not  in  fact  hear  and 
DDderstand  what  aM>ellee  said  to  his  irife, 
the  fact  that  appellee  made  audi  statonoit 
did  not  render  It  Incumbent  upon  appellant 


to  hold  its  train  tot  appellee  to  get  otL 
The  evidence  shows  that  none  of  the  other 
membos  of  the  train  crew  knew  of  appel- 
lee's intention  In  this  regard;  nor  did  any 
of  said  crew  know  of  appellee's  intention  to 
Jump  off  the  moving  train,  nor  tiiat  he  had 
done  80  until  they  reached  the  next  station. 

[S]  2.  Appellant  assigns  error  upon  the 
court  i>ermitttnK  appellee  to  testify  that  at 
the  time  he  jumped  off  the  train  he  thought 
he  could  do  so  in  safety.  In  Railway  Co.  v. 
MUler,  8  Tex.  av.  App.  241,  27  S.  W.  80? 
(opinion  by  the  Court  ot  Civil  Appeals  for 
the  Fifth  District),  it  was  held  error  to  per- 
mit such  testimony.  We  quote  from  said 
opinion  as  follows:  "Appellee  was  permitted 
to  testis,  over  cribjection,  that  be  did  not 
cmuBlder  it  unsafe  to  get  (rft  the  train  at  the 
time  and  place  he  alUchted.  App^ee's  vpUi- 
ion  on  tills  point  was  not  competent  evl- 
denceu  What  he  thought  ot  tibe  dangers  of 
the  nndertakiiv  was  not  in  issue;  the  quea* 
tion  for  determination  was,  Would  an  ordi- 
narily prudent  person  have  Jumped  <^  as  he 
did  uDd&e  like  conditions!"  On  the  other 
hand,  It  was  held  in  Hallway  Co.  v.  Batter- 
white,  19  Tex.  Oiv.  A^  170,  47  S.  W.  42 
(opinion  by  the  Court  of  Civil  Ai^eals  at  the 
First  District),  that  it  was  not  error  to  per^ 
mit  a  witness,  to  answer  such  a  question; 
and  in  npport  of  this  nillng  the  court  cites 
Bridge  Co.  v.  Oartrett,  75  Tex.  628,  13  S.  W. 
8.  We  do  not  think  the  latter  case  Is  au- 
thority for  permitting  the  appellee  to  testify 
in  this  case  that  be  thought  It  was  safe  for 
him  to  jump  off  the  train.  In  the  Bridge 
Company  Case  the  defendant  contended  that 
plaintiff  was  n^llgent  In  not  Jumping  off  his 
wagon,  which  fell  firom  the  bridge^  The  de- 
fendant, as  excusing  himself  for  not  doing 
so,  testlfled  that  he  tboo^t  the  railing  of 
tiw  bridge  was  like  other  railings  on  bri^^ 
strong  enough  to  stop  his  wagon.  In  tlie 
absence  of  testimony  showing  that  he  knew 
of  the  rotien  condition  of  the  railing,  his 
oj/inlxm  that  the  same  was  sound  justified 
him  In  acting  in  the  CTiergoicy  as  he  did. 
But  this  to  our  mind  presents  a  diffwent  Is- 
sue from  that  of  allowing  a  man  yilia  volun- 
tsrily  jumps  from  a  moving  train  to  Justify 
his  acts  by  saying  that  he  thought  he  could 
do  so  safely.  The  peculiar  facts  of  the  Sat-* 
terwhlte  Case,  supra,  may  have  rendered 
sudi  a  question  admissible,  as  in  that  case 
plaintiff  was  told  by  a  servant  of  the  rail- 
way company  that  he  had  better  get  off  the 
train.  The  train  was  moving  slowly,  and,  if 
he  did  not  know  or  believe  that  it  was  dan- 
gerous  for  him  to  get  off,  he  was  perhaps 
jusrtlfled  in  acting  upon  the  ndvice  of  the 
servant  who  told  him  to  get  oft',  and  a 
sonably  prudent  man  may  have  been  Justi- 
fied in  such  belief,  based  upon  tlie  advice  of 
the  railway  company's  servant  Under  the 
facts  of  this  case,  we  think  it  was  error  to 
allow  said  question  to  be  answered  over  ob- 
Jectl(His  of  aiKtellant 

[4]  8.  Appellant  assigns  error  uom  the  Col- 
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lowing  ebaige  ot  the  court:  70a  believe 
tbat  tbe  plaintlfl  went  upon  said  tcAta  with 
his  Bald  wife  and  family  to  aadat  th»n  In 
going  upon  said  train,  with  the  knowledge 
of  the  d^^ndant'a  brakeman,  bat  7011  for^ 
tiler  believe  Uiat  the  plaintiff  In  Jnmpliw 
or  itepidng  off  said  train  failed  to  nse  ordi- 
nary care  in  so  doing,  and  that  such  fail- 
ure, If  failure  there 'was,  to  use  such  ordi- 
nary care,  cauwd  or  contributed  to  cause 
his  injuries,  If  any  he  received,  tlwn  yofl 
win  find  for  the  defmdant,  altliongh  you 
may  believe  that  the  defendant  was  gtUlty 
of  negUgoica  as  alleged  1^  tlie  plaintiff, 
and  submitted  to  you  In  a  toimer  paragraph 
of  Uils  charga**  The  critlclBm  as  to  this 
charge  Is  tbat  it  does  not  luBtruct  tlie  Jury 
that  appellee  would  be  guilty  of  contributory 
negllgaice  if  a  reasonftb^  prudent  man 
would  not  have  Jumped  off  tlie  tirain  nnd« 
the  drcumstancee  that  he  did,  but  only  that 
appellee  was  required  to  use  ordinary  care 
In  Jumping  off  the  train.  It  mattos  not 
how  much  care  he  used  in  Jumping  from  the 
train,  it  it  was  negligence  in  him  to  jump  at 
all  vmAev  the  drcnmstanoes;  and  we  thluk 
tlie  chai^  Is  subject  to  the  criticism  made 
by  appellant  In  this  r^rd,  eiveclally  as 
nowtere  in  tlie  <diarge  does  the  conrt  In- 
struct the  Jury  that  the  test  was  whether 
or  not  an  ordinarily  prudent  man  would 
bare  Jumped  off  the  train  under  the  drcum- 
stanees  under  which  appellant  did  so.  Rail- 
way V.  Hlghnote,  99  Tex.  23,  86  S.  W.  923 ; 
Railway  v.  LesUe,  67  Tex.  83;  RaUway  v. 
Wallace,  189  S.  W.  1j062. 

For  the  errors  above  indicated,  the  Judg- 
ment of  the  trial  court  Is  reversed  and  the 
cause  remanded. 

Reversed  and  ronanded. 


ST.  LOUIS  SOUTHWESTERN  RT.  CO.  OP 
TEXAS  T.  OAVITT. 

(Court  of  Civil  Appeals  of  Texas.  Aostln. 
Jan.  29,  1913.    Rehearing  De- 
nied March  6,  1913.) 

Tbial  (S  194*)— I  nstbuotions— Weight  of 

THE  TeSTIUONT. 

An  iDBtructioQ  on  the  weight  of  the  testi- 
mony is  properly  refused. 


[Ed.  Note,— For  other  cases,  see  Trial,  Cent 
Dig.  il  418.  " 
IMg.  1194.*] 


il  418.  439-141,  440-464,  456-466;  Dec. 


Appeal  from  District  Court;  Oorydl  Conn- 
ty;  J,  H.  Arnold,  Judge. 

Action  by  J.  F.  Carltt  against  the  St.  Louis 
Southwestern  Railway  Company  of  Texas. 
Judgment  for  plaiotlli;  and  defendant  ap- 
peala  Affirmed. 

0.  H.  Farmer,  of  Gatesville.  and  Scott  & 
Rosa,  of  Waco,  fbr  BK>ellant  S.  P.  Sadler, 
of  Gatesvllle,  for  appellee. 

KET,  C  J.  nils  is  an  appeal  from  a  ver- 
dict and  judgment  In  favor  of  appellee  for 


damages  alleged  to  have  been  caused  by  tbe 
defoidant's  negligently  caoslng  the  destmc- 
ti<m  by  fire  of  certain  oordwood  bdiMising  to 
ainidlee. 

There  Is  no  assignment  of  error  complain- 
ing of  the  verdict  of  the  Jnry;  the  only  com- 
lAftint  urged  In  appdiant's  brief  belns  ad- 
dressed to  certain  paragraphs  of  the  court"! 
charge,  and  to  the  r^usal  of  reanested  In- 
structions. The  requested  instructions  were 
upon  the  weight  of  testimony,  and  would 
have  invaded  the  prerogatives  of  the  Jury; 
and,  for  tbat  reason,  were  properly  refused. 

The  court's  charge  was  full,  fair,  and  rea- 
sonably accurate  and  is  not  subject  to  the  crit- 
icisms urged  against  it  It  did  not  assume 
the  existence  of  any  material  fact  about 
which  th^re  was  any  conflict  In  the  testi- 
mony; nor  did  It  authorize  the  Jury  to  And 
for  the  plaintiff  as  to  both  of  the  alleged 
flres.  If  the  defendant  was  guilty  of  negli- 
gence as  to  only  one ;  nor  did  It  require  the 
appellant  to  rebut  the  proof  of  negligence 
as  to  both  fires  to  relieve  itself  from  liability 
as  to  either.  Railway  Co.  v.  HIU,  95  Tex. 
629,  69  S.  W.  136.  Taking  the  whole  charge 
together,  we  think  the  jury  must  have  under- 
stood it  to  mean  that  the  question  of  appel- 
lant's liability  as  to  each  fire  was  to  be  de- 
termined by  the  facts  relating  to  that  fire: 
and  that  if  appellant  was  guilty  of  n^Iigence 
which  caused  one  of  the  flres,  and  was  not 
guilty  of  negligence  as  to  the  other,  there 
could  be  no  recovery  as  to  the  latter. 

No  reversible  error  has  betti  shown,  and 
the  Judgmoit  Is  affirmed. 

Affirmed. 


GAUSS-LAKCENBERG  HAT  GO.  v.  AIXGT. 

(Court  of  Civil  Appeals  of  Texas.  Amaiillo. 
March  8,  19ia) 

1.  Bills  and  Notes  (i  92*)— ConaiDEBATiox 
—Debt  of  Corporation. 

A  note  given  by  a  stockhdder  individuaity 
in  settlement  of  a  debt  owing  1^  the  corpora- 
tion on  an  open  account  was  Sapptxled  by  a 
sufficient  consideration. 

[Ed.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  S|  166-173,  175-212;  Dec 
Dig.  i  92.*] 

2.  Novation  ({  !•)— EIlkhents. 

Where  there  was  a  previous  valid  indebted- 
ness and  agreement  of  the  parties  to  the  nev 
contract,  with  an  extension  of  time  and  a  set- 
tlement of  the  old  indebtedness,  and  the  creatioa 
of  a  new  one  in  substitution,  all  the  essential 
elements  of  a  novation  were  present 

[Ed.  Note.— For  other  cases,  see  Kovadon, 
Cent.  Dig.  I  1 ;  Dec.  Dig.  S  1-* 

For  other  definitions,  see  Words  and  Phrases. 
voL  5,  pp.  484&-4851 ;  vol.  8,  p.  7733.} 

Appeal  from  Lynn  County  Conrt ;  Gea  W. 
Ferryman,  Judge. 

Action  by  the  Gauss-Langenbng  Hat  C<Hn- 
pany  against  Jack  Alley.  From  a  Jadgmoit 
for  defendant,  plalntifl  appeals.  Reversed 
and  rendered. 


•For  otnar  cuos  sea  ■am«  topic  and  section  NUHBBR  In  Deo.  Die-  *  Am.  Dig.  Kej-No.  StrlM  *  Rqi'r  Indec« 
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W.  D.  BenMm,  of  Lnbbock,  and  Cooper, 
Merrill  ft  LnmpUn,  of  Amarlllo,  for  an>el- 
lant  a.  XL  LoeUiart,  of  Tfthoka,  tn  KSfSfA- 
lee. 

HENDRICKS,  J.  This  waa  «  mit  by  the 
Ganaa-Ziuigenberg  Hat  Companr,  plalntlfl  In 
error,  against  JaA  Alley,  defendant  In  er- 
ror, aKvealed  from  the  conntr  court  of  Lynn 
coonty.  Tbe  Hat  Ocraq^sny  aned  the  defend- 
ant upon  a  promissory  note,  dated  March  10, 
1910.  for  tbe  Bum  of  $250.32,  payable  to  the 
order  ot  the  plalntlfl,  maturing  180  days  aft- 
er date,  and  bearing  interest  at  the  rate  of 
10  per  cent  per  annum  from  date  until  paid 
and  prorldlng  for  the  usual  10  per  cent  at- 
torney's fees,  In  the  erent  of  default  in  the 
payment  of  tbe  note.  Tbe  defendant  in  er- 
ror answered  "that  said  note  was  without 
consideration,  in  this,  that  the  same  was  ex- 
ecuted in  payment  of  a  certain  open  account 
due  the  plaintiff  by  the  Jack  Alley  Company, 
a  corporation  duly  Incorporated,  and  that 
plaintiff  was  tlireatening  to  bring  suit  against 
tbe  defendant  on  aatd  account  owing  by  said 
corporation,  and  tliat  at  that  time  defwdant 
bellered,  and  was  led  to  beUere  by  plaintiff, 
that  be  was  personally  liable  for  the  ddt)ts  of 
said  corpwatlon,  when  in  fact  and  In  law 
deftindant  was  not  then,  nor  Is  be  now,  lia- 
ble tor  the  debts  and  obligations  of  said  cor- 
poration, and  tlie  conslderaUon  for  said  note 
has  wliolly  failed.**  The  case  was  tried  by 
the  court,  who  found  In  fiivor  of  the  defraid- 
ant,  sustaining  the  ]^ea  of  failure  of  consid- 
eration, and  ordering  the  cancellation  of  the 
not& 

[1]  After  the  introduction  of  the  note  in 
evidence,  and  the  proof  of  the  attom^'s  fees, 
the  defendant,  Alley,  testified  In  sutntance 
that  be  executed  the  note  to  the  plaintiff  "In 
tbe  settlement  of  a  debt,  owing  by  Jack  Al- 
ley Company,  a  corporation" :  that  he  had 
received  a  letter  from  plaintiff  In  which 
plaintiff  had  threatened  to  sue  him,  but  was 
unable  to  find  said  letter.  He  further  tes- 
tified that  he  had  been  engaged  In  business 
for  himself,  under  the  name  of  Jack  Alley, 
and  bad  bought  some  goods  from  plaintiff 
before  the  Jack  Alley  Company  was  organiz- 
ed and  Incorporated,  and  at  the  time  of  tbe 
incorporation  of  the  Jack  Alley  Company  he 
did  not  owe  the  plaintiff  anything  on  his  In- 
dividual account  Prior  to  the  time  of  the 
execution  of  this  note  the  corporation  "had 
ceased  to  do  business,"  and  defendant  had 
been  selected  as  trustee  by  the  stockholdere 
"some  time  before  the  execution  of  the  said 
note  to  collect  the  accounts  due  said  corpo- 
ration and  pay  the  debts  thereof."  He  fur- 
ther said:  "The  corporation  is  now  defunct 
and  all  the  assets  have  been  used  to  redeem 
the  stock  and  pay  the  debts  for  said  corpo- 
ration, except  a  few  accounts"  that  he  con- 
sidered worthless.  "At  the  time  I  executed 
said  note,  I  thought  I  was  liable  as  a  stock- 
holder of  said  corporation.  I  think  that  I 
wrote  to  the  plaintiff  that  I  would  be  pw- 


sonally  liable  for  the  debts  of  the  corpora- 
tion, but  I  am  not  sure.  I  know  that  I  was 
not  indebted  to  fheok  in  any  amount  on.  my 
personal  account  at  tlie  time  tliat  I  encuted 
said  note." 

We  think  the  assignment  of  error,  urged 
by  the  plaintiff  in  error  In  tills  uiattei',  should 
be  sustained.  There  Is  a  spedflc  statanat 
by  the  defendant  that  be  executed  the  note 
sued  upon  "In  the  settlemmt  of  a  iebt  owing 
by  Jack  Alley  Company,  a  corporation,  to 
ttie  plaintiff."  There  is  no  assertion  by  de- 
fendant that  the  plaintiff  in  error  misrepre- 
sented any  material  ftict  Inducing  the  encu- 
tion  of  the  promissory  note,  and  if  the  threat- 
oied  suit  was  an  actuating  cause.  Influencing 
the  defendant  to  execute  the  note,  assisted 
also  by  his  belief  that  he  was  personally  lia- 
ble for  the  debts  of  the  corporation,  this  does 
not  constitute  a  defense  in  law  avoiding  his 
liability  for  the  debt  There  Is  no  brief  in 
tbe  transcript  In  behalf  of  the  defendant  in 
error;  but  we  presume  that  the  trial  court 
canceled  the  note  upon  the  assumption  of  a 
failure  of  consideration  as  ingredient  of  the 
debt  It  is,  of  course,  a  promise  to  pay  the 
debt  of  another;  but  it  is  in  writing,  and 
If  the  indebtedness  by  the  Jack  Alley  Com- 
pany, a  corporation,  was  settled  by  virtue 
of  the  execution  of  the  new  note  by  Jack  Al- 
ley, Individually,  a  sufficient  consideration 
exists  In  the  new  note,  and  the  latter  can  be 
enforced.  It  Is  true,  we  think,  that  a  wrlttai 
promise  to  pay  the  debt  of  another  Is  not 
validated  by  the  statute  of  frauds  unless  it 
is  sustained  by  a  consideration,  and  It  was 
not  intended  by  that  enactment  to  make  a 
mere  nudum  pactum  of  an  operative  con- 
tract It  seems  also  to  be  the  tendency  of 
the  authorities  that  where  the  obligor  of  the 
old  indebtedness  does  not  participate  in  tbe 
creation  of  the  new  debt  in  a  contractual 
sense,  and  the  old  Indebtedness  is  not  sus- 
pended or  canceled,  and  the  obligee  still  re- 
taining its  action  and  rights  against  tbe  old 
debtor,  the  new  note  Is  without  considera- 
tion, aJthough  In  writing;  and  the  creditor 
is  not  entitled  to  reserve  his  action  against 
both  debtors. 

This  seems  to  liave  been  decided  by  the 
Supreme  Court  of  Alabama,  In  the  case  of 
Beall  &  Go.  v.  Ridgeway,  18  Ala.  117,  where 
Judge  Chilton  said:  "The  record  presents 
the  case  of  a  promise  in  writing  on  the  part 
of  the  defendant  Bidgeway  to  pay  the  d^t 
of  Reese,  and  this  without  any  rvtiuest  upon 
the  part  of  Reese,  or  any  consideration  for 
such  promise.  The  promise  to  pay  the  debt 
of  a  third  [>erson  must  not  only  be  In  writ- 
ing, but  fbunded  on  a  legal  consideration ; 
otherwise  It  Is  a  nudum  pactum  and  cannot 
be  enforced  If  the  want  of  consideration  Is 
shown."  Tbe  case  of  Roller  v.  Sandlfer,  de- 
cided by  Judge  Flnley,  reported  In  32  S.  W. 
824,  seems  to  have  been  based  upon  the 
statute  of  frauds  on  account  of  the  promise 
not  having  been  In  writing,  and  also  upon  the 
lack  of  ctmslderation.    In  that  case  tbe 
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plaintUt  bad  sold  a  soda  fooutaln  to  H.  O. 
Roller  &  Bro.*  wbo  bad  conreyed  their  stock 
of  goods  to  a  trnstee  for  tbe  benefit  of  their 
creditors,  preferring  George  Boiler,  the  de- 
fendant In  tbe  suit,  as  one  of  the  creditors, 
and  wbo  aftwwards  pnrcbased  tbe  stock  of 
goods,  Including  tbe  soda  fonntaln,  from  the 
trustee,  and  took  possession  of  the  same. 
Judge  Flnley  said  in  that  case:  "There  Is  no 
pretense  that  the  creditor  ever  released  the 
other  parties  from  tbe  payment  of  the  debt 
*  *  *  It  was  a  idain  verbal  pnmilse  to 
pay  tbe  debt  of  another  wlttioat  any  pre- 
tense of  a  consideration  teat  sncb  promise  on 
the  part  of  George  Boiler,  who  was  the  new 
debtor."  However,  we  deduce  from  the  au- 
thorities that,  if  there  la  a  surreader  or  a 
settlement  of  the  old  indebtedness,  the  oon- 
slderatlon  is  ample,  and  In  tUa  instance,  of 
course,  the  statute  of  trands  baa  been  com- 
plied witli,  and  tbe  above  case  is  clearly  dl>- 
tlngulsbable  from  tbe  case  at  bar. 

The  case  of  unison  v.  Baton,  127  Uass. 
174,  decided  by  tbe  Supreme  Court  of  Hassa- 
chnsetts,  is  lllustratiTe  of  onr  propoidtion, 
which  case  evldoices  tiiat  an  administrator 
surrendered  a  promissory  note,  made  by  the 
intestate,  and  wUcb  constituted  the  consid- 
eration for  tbe  encDtlon  of  a  new  note  glv- 
en  by  the  administrator  personally.  Chief 
Justice  Gray  said:  "The  judge  before  whom 
this  case  wae  tried  without  a  Jury  has  found 
as  a  mattw  of  fad:  tliat  tlie  surrender  to  the 
admiidstratrlx  of  tlie  note  of  het  intestate 
was  tbe  consideration  for  tbe  note  made  by 
her  to  the  plalntUt.  Tbe  surrender  of  the 
former  note,  whether  that  note  was  at  the 
time  of  the  surrender  capable  or  Incapable 
of  b^ng  enforced  at  law,  was  enffldent  to 
constitute  a*  condderatlon  for  the  new  note." 

[2]  All  tbe  eesenttal  elemmts  of  a  nova- 
tion ore  olatent  In  this  record:  A  prertous 
valid  indebtedness;  the  agre«natt  of  the 
parties  to  tbe  new  contract,  with  an  exten- 
sion of  time;,  tbe  settlement  of  tbe  old  in- 
debtedness ;  and  the  creation  of  a  valid  one 
in  substitution.  Cyc.  law  &  Procedure,  voL 

29,  p.  iisa 

Tbe  defendant  in  error  in  tlds  ceee,  having 
pleaded  that  the  note  sued  upon  was  in  pay- 
ment of  the  open  account,  and  having  tesU- 
fled  that  it  was  glvai  in  settlement  of  a  debt 
owing  by  the  Jack  All^  corporation  to  tbe 
plaintiff,  we  necessarily  find  that  tbe  old  in- 
debtedness was  canceled,  and  that  the  con- 
stderaticm  for  the  new  note  waa  sufficient, 
and  theretore  this  court  will  reader  such 
judgment  as  tbe  trial  court  sliould  have  ren- 
dored  upon  the  merits  of  the  case. 

It  is  ordered  that  this  caas  be  reversed  and 
rendered,  and  that  tbe  judgment  of  tbe  Mai 
court  be  set  aside,  and  that  tlie  plaintiff  in 
error,  Gauss-Langenberg  Hat  Company,  a 
corporation,  do  have  and  recover  of  and  fi*om 
Jack  Alley,  the  defendant  in  error  In  said 
cause,  tlie  sum  of  $867.80,  indudlng  principal, 
interest,  and  attorney's  fees,  to  bear  interest 


from  tliia  date  at  the  rate  of  10  pw  cent  per 
annum,  and  that  execution  issue  In  terms  of 
law  lor  tlia  purpose  (tf  eMcutlng  this  judg- 
ment, and  that  the  defendant  In  vror  fay 
all  costs  accruing  In  both  conrtik 
Beversed  and  tenOere^ 


OARDNBB  V.  GABDNEB. 
(Cburt  (rf  Civil  Appeals  ol  Team.  San  Antoida 
March  12,  191S.) 

DivoBCE  (!  280*)  —  (htnSBs  Atosaubub  — 
"Final  Judghbut"— Obdks  roa  Fazhcir 

OF  ALnrONT. 

Under  Rct.  Civ.  St  1911,  arts.  207S-20S0, 

groTlding  that  appeals  may  be  taken  to  the 
ourts  of  Civil  Appeals,  from  every  final  judg- 
ment in  the  district  court  but  tiiat  there  can  be 
DO  appeal  from  interlocutory  orders,  except  aa 
Speduly  provided  statute,  and  in  the  absence 
of  any  statute  providing  an  appeal  from  as  or- 
der granting  alimony,  an  order  in  an  action  for 
divorce,  where  the  main  issues  were  divorce  and 
the  custody  of  children,  made  before  final  Judg- 
ment for  the  payment  ci  alimony,  for  which 
defendant  had  been  made  liable,  was  not  a 
"final  jadgment"  from  which  an  appeal  would 
lie. 

[EM.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  {  764 ;  Dec.  Dig.  {  280.* 

For  other  definitioos,  see  Words  and  Phnaea, 
vol  3,  pp.  2774-2798;  voL  8,  p.  7663.] 

Appeal  from  District  Court  Bexar  Coun- 
ty; Claude  V.  Blrkhead,  Judge. 

Action  for  divorce  by  Mary  S.  Gardner 
against  Mortimer  S.  Gardner.  From  an  or- 
der for  the  payment  of  alimony,  dtfendant 
appeals.  Cause  dismissed. 

.  Luther  Nickels,  of  BiUsboro,  ftir  anwllant 
H.  8.  Hallam,  of  Jadkson,  Miss.,  for  an;kelle& 

FIfY,  O.  J.  Appellee  sued  appellant  for  a 
divorce  txom  the  bonds  of  matrimony.  It  Is 
perhaps  needless  to  state  that  the  divorce 
waa  granted,  and  appdhmt  does  not  aeaa 
to  be  at  all  aggrieved  at  that  reeult  snd  the 
award  of  the  custody  of  tbe  children  to  ap- 
pdlee;  but  this  appeal  ia  the  result  of  tbe 
court  decreeing  that  appellant  should  pay 
COTtaln  alimony,  anunmtlng  to  973.60^  whidt 
waa  due  and  unpaid. 

This  is  a  second  divorce  of  tbe  parties 
from  each  other.  This  suit  was  Instltoted 
on  June  19,  1811,  and  on  Octobw  28,  1811, 
apples  applied  for  alimony  during  the  pen- 
dmcy  of  tbe  suit,  and  upon  a  hearing  It  was 
ordered  by  tbe  court  that  appellee  "should  be 
granted  alimony  In  the  sum  of  960  pw 
month,  beginning  Nov«nber  8, 1911,  until  tbe 
ilnal  determlnatiim  of  this  eas&"  ISke  sec- 
ond order  la.  appealed  turn,  and  was  gjlven 
before  the  final  Judgment  was  rendered.  Is  In 
relation  to  alimony,  and  is  separate  ttmn, 
and  not  made  a  part  ot  tbe  final  judpnoit 
It  was  made,  as  recited  tiurebu,  "bebve  tbe 
final  dl«08itiQn  of  this  eaaei'*  It  waa  not 
a  final  jnc^ment  The  wder  made  no  at- 
tempt to  adjudicate  ot  in  any  dis- 
pose of  the  mala  Issues  of  tbe  suit  wbldk 
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were  divorce  and  custody  ot  tbe  ctifltfren. 
It  merelT  directed  the  paymoit  of  allmooyt 
for  which  appellant  had  been  made  liable. 
It  did  no  more  than  the  order  allowing  ali- 
mony had  done  before  No  appeal  was  taken 
from  the  final  lodgment  In  the  case,  and  tt 
Is  not  set  out  In  the  application  for  writ  of 
error  or  In  tbe  error  bond.  The  ordor  as  to 
the  alimony  was  merely  an  interlocutory  or- 
der, from  which  there  was  no  appeaL 

It  is  provided  In  the  statute  that  appeals 
or  writs  of  error  may  be  taken  from  every 
final  Judgment  In  the  district  court  to  the 
Courts  of  Civil  Appeals;  no  appeals  being 
allowed  from  Interlocutory  orders  except  In 
those  cases  specially  provided  for  by  statute, 
such  as  the  appointment  of  a  receiver  or 
trustee,  or  orders  granting  or  dissolving  tem- 
porary InJunctioDS.  Rev.  St  1911,  arts.  2078, 
2079  and  2080.  No  provision  has  been  made 
in  the  statutes  for  appealing  from  an  order 
granting  or  refusing  alimony,  and,  not  b^g 
a  final  Judgment,  no  appeal  from  it  will  be 
entertained.  Williams  v.  WlUlams,  126  S.  W. 
837. 

The  cause  is  dlsmlsBed. 


THOMPSON  et  nL  v.  HOWARD. 
(Ooort  at  Civil  Appe&li  of  Texas.    San  An- 
tonio.  March  12,  lOlS.) 
Apfeai.  Airn  Buon  (|  753*)— Assiomfiins 
OF  Ebbob— Filing  in  Lowbb  ConBT. 
ABaigunents  of  error  will  not  be  conrid- 
ered,  where  the  record  does  not  show  that  they 
were  filed  in  the  lower  court 

[Ed.  Note. — For  otber  cases,  see  Appeal  and 
Error,  Cent  Dig.  IS  3086-3089;  Dec.  Dig.  S 
753.*] 

Appeal  from  District  Court,  Medina  Coun- 
ty; R.  H.  Bum^,  Judge. 

Action  by  R.  C  Howard  against  O.  M. 
Thompson  and  another.  From  the  Judgment, 
the  defendant  named  appeals.,  Affirmed. 

Brucks  ft  Noonan,  of  Hondo,  Jno.  T.  Bris- 
coe, of  Devlne,  and  C  O.  Harrte,  of  San  An- 
tonio, for  appellant  De  Montel  &  Fly,  of 
Hondo,  and  J.  I.  Kercbeville^  ot  San  Antonio, 
for  app^ee. 

MOTTRSUND,  J.  Appellee  med  an^dlant 
and  Mrs.  LIssie  O.  Adams  to  recover  fl,900 
alleged  to  be  his  pwtlon  of  commissions  due 
tbe  Devlne  Realty  Company,  of  wbldi  he 
was  a  monber,  on  sales  of  real  estate  belong- 
ing to  appellant  and  Mrs.  Adams.  The  par- 
ties to  this  snlt,  together  with  A.  M.  Patter- 
son and  W.  L,  Dnbose,  by  written  agreonent, 
formed  tbe  Devlne  Beal^  Company,  fw  tbe 
purpose  of  selling  real  estate,  and  plalntilt 
alleged  that  a  snpplementid  oral  agreonent 
■was  made  by  which  eadi  membra  of  the  firm 
agreed  that,  In  case  of  sale  by  any  of  Oiem 
of  their  own  lands,  a  commission  should  be 
paid  the  Arm,  and  that  Mrs.  Adams  and  ap- 
pellant sold  certain  of  their  lands  to  the 


Medina  Irrigation  Company,  t^"  reason 
wboeof  commissions  became  due  the  Devlne 
Realty  Company,  of  which  the  portion  to 
which  he  was  entitled  amounted  to  $1,900. 
Defendants  answered  by  a  general  dmlal. 
The  court  instructed  a  verdict  In  favor  of 
Mrs.  Adams,  and  submitted  to  the  Jury 
the  sole  issue  whether  appellant  had  en- 
tered into  and  agreed  to  the  terms  of  the 
oral  contract  as  pleaded  by  plaintiff,  and 
submitted  plalntUf's  possible  recovery  at 
$801.08.  The  Jnry  returned  a  verdict  in 
favor  of  plaintiff  for  $480.34,  with  Intere^it 
thereon  at  6  per  cent  from  January  1,  1012, 
and  Judgment  was  entered  accordingly,  from 
which  this  appeal  was  taken. 

Appellee  in  his  brief  calls  attention  to  tbe 
fact  that  the  only  assignment  contained  lu 
appellant's  brief  does  not  appear  in  the 
transcript  As  the  record  does  not  show 
that  such  assignment  of  error  was  filed  in 
the  lower  court  and  no  error  of  law  in  the 
proceedings  is  apparent  of  record,  there  is 
no  question  before  us  for  consideration,  and 
It  is  our  duty  to  affirm  the  Judgment  of  the 
court  below.  Article  1612,  Rev.  Stet  1811; 
rules  22  and  23  for  Courte  of  Civ.  App.  (142 
S.  W.  xil);  Durham  v.  Garrett,  121  S.  W. 
1141;  Lewis  v.  Stelner,  84  T^  364, 10  S.  W. 
616;  Bopp  V.  Qanzer,  26  8.  W.  444;  Hauillton 
V,  Kegley,  67  Tex.  Civ.  App.  168,  122  S.  W. 
304;  Newman  v.  Satterwhite,  US  S.  W.  U4&; 
Phillips  V.  Webb,  40  3.  W.  imi. 

Judgment  affirmed. 


BASSHAM  V.  ROBERTSON. 
(Court  of  (Mvil  Appeals  of  Texas.  Amarillo. 
March  8,  1913.) 

1.  TB0V£B  ANO  ConVEBSION  (I  34*)— HUBBOGA- 
Tion  AS  DlfKNSB— PLBAOINO. 

Defendant  In  convrasion  cannot;  under  a 
general  denial,  show  his  subrogation  to  the  lien 
of  a  stranger. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Conversion,  Cent  Dig.  |i  207-214 ;  Dec.  Dig.  1 
34.*] 

2.  Fbzroipal  AHn  SuBiTT  (|  6«)— Gdarahtt. 

One  signiug  a  note  as  surety  may  by  pro- 
vision thereof  also  guarantee  payment  for  future 
purchases  on  open  account  by  the  principal 
debtor  of  the  payee. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety,  Cent  Dig.  t  6;  Dec;  Dig.  |  6;'  Guai^ 
anty,  Gfent  Dig.  }  4.] 

Appeal  from  Cottle  County  Court;  W.  B. 
Presoott,  Jndg& 

Action  by  G.  N.  Robertson  against  W.  B. 
Bassham  and  another.  Judgment  tm  plain- 
tiff. Defendant  Bassham  appeals,  plaintiff 
anlgnlng  cross-error.  Affirmed. 

J.  Ross  Bell,  of  ^dncah,  for  aK>tilant 
Browne  ft  Hawkins,  of  AUlnoUi,  for  appellee. 

BALL^  S.  G.  N.  Robertson  filed  this  suit 
In  the  Justice  court  of  Cottle  county  ^(alust 
E.  B.  Edwards  and  W.  B.  Bassham,  as  de- 
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CmdaiitB,  to  recorar  tbe  amount  of  a  promis- 
sory note,  In  tbe  nun  of  933,  together  with 
the  amount  of  an  open  account,  aggregating 
«82.2B.  A  trial  In  the  JustlcB  court  resulted 
In  judgment  In  plaintUTe  faTor  for  tbe 
amount  of  the  note,  Interest, '  and  attorney's 
fees,  ftom  wbidi  Judgmoit  plalntlfl  Bobert- 
8on  appealed  to  the  county  court  of  Cottle 
county,  whrae  a  trial  before  the  court  roeult- 
ed  In  a  judgment  for  fll6.29t  from  which 
judgmoit  appellant  Baasham  brings  the  case 
here  tot  rerlew. 

[1]  It  soema  that  Edwards  was  tbe  tenant 
of  Bassbain,  tanning  Bassbam'a  land  uptm 
shares,  and  applied  to  plalntifl  Bobertson  for 
supplies  and  advanc«  to  enable  him  to  make 
a  crop.  It  was  agreed  between  Bobertson 
and  Edwards  that  the  note  in  question 
should  be  executed,  and  that  Bassham  should 
sign  the  same  as  surety  for  Eidwards,  which 
was  done.  The  note  stipulated  that  tbe 
makers  should  be  liable  for  the  amount  there- 
of, and  for  any  other  sums  which  might  be 
evidenced  by  open  account  This  note  was 
secured  by  a  mortgage  executed  by  EMwarda 
upon  his  part  of  the  crop.  It  further  ap- 
pears, however,  tliat  he  had  previously  exe- 
cuted a  mortgage  uiwn  tbe  same  property  to 
the  Faducab  State  Bank,  and  that  the  bank's 
mortgage  was  executed  to  secure  a  note  sign- 
ed by  Edwards  as  principal  and  Bassham 
as  surety.  At  the  time  of  the  trial  all  of 
this  last-named  note  had  been  paid  except 
$95.  By  agreement  between  Bassham,  Ed- 
wards, and  the  bank,  Bassham  undertook  to 
I>ay  the  balance  of  $95,  and  tt  was  under- 
stood that  be  was  to  be  subrogated  to  tbe 
lien  of  the  bank.  The  only  pleadings  by  the 
defendant  Bassham  In  the  Justice  and  county 
courts  was  a  general  denial  and  a  tender  of 
tbe  amount  of  the  $33  note,  with  Interest 
thereon  to  the  date  of  the  traider.  Tbe 
trial  judge  held  that,  because  appellant 
Bassham  failed  to  plead  the  facts  entitling 
blm  to  such  relief  he  could  not  be  subrogated 
to  tbe  rights  of  the  bank  under  Its  prior 
mortgage,  and  this  is  tbe  only  error  assign- 
ed by  the  appellant  Bassham.  It  seems  that 
the  authorities  are  not  in  accord  on  this  prop- 
osition. Tbe  case  of  Crane  v.  McOulre,  64 
S.  W.  942,  holds  that  a  defendant  In  conver- 
sion Is  entitled  to  show  ownership  of  the 
property  involved  by  virtue  of  a  mortgage 
without  specially  pleading  the  same,  and  this 
seems  to  be  the  effect  of  the  decision  in  Far- 
lln-Orendorff  Co.  v.  Hoison,  21  Tex.  Civ. 
App.  401,  63  8.  W.  62.  It  was,  however, 
held  In  Carter  v.  Wallace,  2  Tex.  206,  that 
all  matters  of  justification  or  excuse  must  he 
specially  pleaded,  stating  that  the  rule  was 
essential  in  order  to  prevent  surprise  to  the 
plaintiff  at  tbe  trial,  who  probably  would  not 
be  prepared  on  a  plea  of  not  guilty,  to  meet 
the  various  grounds  which  the  defendant 
might  then  tor  tbe  first  time  set  np  in  der 
fense.  It  Is  admitted  that  as  a  general  rule 
the  facts  entitling  the  defendant  to  subroga- 
tion must  be  pleaded.  GrebUn  r.  Moseley,  74 


8.  W.  816;  Stmad  t.  Btnad.  2B  To.  Civ. 
App.  124.  68  S.  W.  68:  However,  tbe  wtH^t 
of  authority  in  otho-  jurisdictions  la  ttiat  un- 
der a  plea  of  not  guilty  or  a  general  dcailal. 
In  actions  for  oonveralon,  the  deifoidaiit  may 
introduce  any  and  aU  proof  that  wUl  meet 
and  overthrow  vrtiat  tbe  plalntUt  la  bowd 
to  prove,  In  order  to  recover,  and  may  show 
anytbinft  except  the  atatnte  of  limitations 
and  mattera  strictly  In  confesslosi  and  avt^d- 
ance,  and  that,  under  the  graeral  laaoe,  the 
defendant  may  offw  evidence  <tf  any  fiict 
whlcb  tends  to  negative  rtther  tbe  act  of  con- 
version, the  wrmigfulneaa  of  the  act,  plain- 
tiff's ownoshlp,  or  bla  rl^t  of  poaq^slMi- 
Defendant  may  also  show  title  either  in  him- 
self or  in  a  stranger.  38  Gyc.  20,  75  ;  21  Edc 
PL  &  Pr.  109S.  In  Keating  Implement  Ca 
V.  Terre  Haute  Carriage  Co.,  11  Tex.  Civ. 
App.  216,  32  S.  W.  656,  it  U  held  that  tbe 
defendant  cannot  show  under  general  denial 
that  a  strai^r  lias  a  lien  upon  tbe  property. 
In  view  of  the  decision  of  the  Supreme  Oourt 
In  Carter  v.  Wallace,  supra,  we  are  inclined 
to  follow  the  decision  In  Keating  Implement 
Co.  V.  Terre  Haute  Carriage  Co.,  supra,  as 
the  established  rule  In  this  state,  notwith- 
standing the  weight  of  authority  in  other 
Jurisdictions,  and  the  holding  In  Crane  v. 
McGulre,  supra,  seem  to  oppose  this  position. 

[2]  The  appellee  has  briefed  a  cross-assign- 
ment of  error,  which  Is  as  follows:  "The 
court  erred  In  not  r^derlng  Judgment 
against  the  defendant  Bassliam  on  bto  orig- 
inal written  promise  to  pay,  and  In  holding 
as  a  matter  of  law  that,  where  a  party  signs 
a  note  as  surety  for  another  for  a  specified 
amount,  he  will  only  be  bound  for  tbe 
amount  stated  In  the  face  of  tbe  note,  al- 
though there  Is  a  statement  In  the  face  of 
tbe  note  undertaking  to  bind  the  signers  for 
future  purchases  on  open  account  In  excess  of 
the  amount  stated  In  the  face  of  tbe  not&"  In 
our  opinion  this  assignment  should  be  sustaf  n- 
ed.  We  know  of  no  rule  of  law  which  would 
hold  the  maker  of  such  a  note  or  his  surety 
liable  for  only  the  sum  named  in  the  foce  of 
the  note,  and  we  see  no  good  reason  either 
in  law  or  equity  why  Bassham  should  not 
be  permitted  in  the  first  instance  to  guaran- 
tee to  Bobertson  the  payment,  not  only  of  tbe 
face  of  the  note,  but  such  further  sums  as 
might  be  due  and  evidenced  by  an  open  ac- 
count, and  we  have  been  dted  to  no  case 
that  Intimates  any  such  rule.  With  this 
view  of  the  case,  it  Is  Immaterial  whether  or 
not  appelant  Bassham  is  subrogated  to  tbe 
rights  of  the  bank  under  Its  mortgage,  be- 
cause he  is  liable  for  tbe  amount  claimed  by 
api>ellee  Robertson  upon  his  written  obliga- 
tion, as  evidenced  by  the  note  and  the  ac- 
count, and,  if  we  should  admit  that  the  court 
erred  in  holding  that  Bassham  was  not  en- 
titled to  be  subrogated  to  the  rights  of  th« 
bank,  the  error  Is  harmless. 

Believing  that  the  judgmoit  In  tbe  trial 
court  Is  the  one  which  should  have  been  tear 
dered,  it  is  affirmed. 
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DB  nSIBBOS  T.  FIBBBOS. 
(Conrt  vi  <^vtl  Appeala  of  Texai.   San  Antmlo. 
March  12,  1918.) 

1.  DiTDBCl  (II  144,  184*>— AFFUI.  —  SUFFZ- 
CieNCT  or  bTIDENCE. 

In  suits  for  divorce,  neither  the  trial  court 
nor  the  Court  of  Civil  Appeala  is  bound  by  the 
finding  of  the  jarj  upon  guestions  of  fac£  but 
JDAy,  in  their  sound  discretion,  disregard  the 
Terdict  and  render  the  Judgment  that  Jiutlce  re- 
quires. 

[Ed.  Note.— For  other  cases,  see  Divorce,  Cent 
Dig.  H  484-487, 670-673;  DecDig.  S|  144, 184.*] 

2.  DivoBcn  (I  27*)— StnncEBncT  or  SIvidbnob 
— ConmoAL  BnuTions  Iksoppobtabzx. 

Id  a  husband's  action  for  divorce  upon  the 
ground  of  cruel  tDeatment  rendering  living  to- 
gether insupportable,  where  he  did  not  deny 
that  the  wife  was  a  good,  devoted  woman,  and 
it  appeared  that  the  dispute  arose  out  <«  her 
suspicions  and  knowledge  of  Us  Infidelity,  and 
that  she  then  called  him  names  which,  in  Eng< 
llah.  amounted  to  no  more  than  "poor  person^' 
or  'nramp,"  and  tha^  If  he  had  shown  such  sus- 
picions to  be  unfounded,  die  would  have  con- 
tinued an  affectionate  wife,  the  facts  did  not 
Jostify  a  divorce. 

[Ed.  Note. — For  other  cases,  see  Divorce,  Cent 
Dig.  H  62-83;  Dec  Dig.  |  27.*] 

Appeal  from  District  Ck>art,  Webb  County ; 
J.  F.  MuUally,  Judge. 

Action  by  Eduardo  Fierros  against  Teresa 
M.  De  Fierros.  Judgment  for  plaintiff,  and 
defendant  arateala.  Reversed,  and  Judgment 
rendered  that  plalntUT  take  nothing  by  hia 

BOU. 

A.  Winslow,  of  Laredo,  for  appellant  Ham- 
ilton ft  Mann,  of  Laredo,  for  appellee. 

TALIAFEKRO,  J.  This  Is  a  suit  for  di- 
vorce by  the  husband  againRt  the  wife,  up- 
on the  ground  of  cruel  treatment  of  snch  a 
nature  as  to  render  their  living  together  In- 
supportable. Terdict  of  the  Jury  and  Judg- 
ment of  the  court  were  in  foTor  of  appellee, 
the  hnatMuid.  Appellant  asslgna  as  error  the 
Insnffldencr  of  the  evidence  to  snH>ort  the 
verdict 

[1]  Under  the  law  in  this  state  the  grant- 
ing or  refusal  of  a  prayw  for  divorce  rests 
in  the  discretion  of  the  trial  court,  or,  upon 
appeal,  in  the  discretion  of  this  court  upon 
**fnll  and  satisfactory  evidence^"  Insults  for 
divorce  neither  the  trial  court  nor  the  Court 
of  Civil  Appeals  Is  bonnd  by  the  findings  of 
the  Jury  upon  questions  of  fact  but  may 
wtthin  their  sound  discretion  disregard  the 
Jury's  verdict  and  render  the  Judgment  that 
Justice  and  good  morals  require. 

[2]  The  seriousness  of  the  ofFenees  com- 
plained of  should  be  considered  within  the 
ll^t  of  surrounding  drcnmstances,  and,  be- 
fore the  wife's  acts,  committed  under  the 
spar  of  violent  Jealousy,  are  visited  with  the 
pnnlahment  of  divorce,  it  should  at  least 
aMtear  that  the  husband  is  without  grave 
tanlt,  or  that  tlie  wife's  suspicions  are  ground- 
less. Unison  T.  Paulson,  21  8.  W.  778; 
Wright  V.  Wright,  60  Tex.  Civ.  App.  499,  110 
8.  W.  168;  Blngbam  r.  Bingham,  146  8.  W. 
214;  Dickinson  v.  Dickinson,  138  S.  W.  206; 


Scott  V.Scott,  61  Tax.  m;  Wrlgiit  v.  Wright, 
8  Tex.  168;  LohmuUer  T.  Lohmuller,  185  S. 
W.  761. 

This  case  does  not  present  facts  which  in 
our  opinion  Justify  a  divorce.  The  appellee 
does  not  deny  that  his  wife  is  a  good  wo- 
man ;  that  until  the  disputes  In  question  she 
was  faithful,  attentive,  and  thrifty,  and  de- 
voted to  him.  Indeed,  it  appears  that  her 
love  for  him  was  too  great  She  loved  him 
with  a  devotion  that  suspicion  lashed  to  a 
frenzy — "not  wisely,  but  too  well."  The  con- 
duct of  appellant,  which  appellee  views  so 
seriously,  was  not  a  very  grievous  lapse  of 
propriety.  She  used  no  pro&ne  or  vulgar 
language,  aud  the  names  she  called  ber  hus- 
tMind  meant  in  English  no  more  than  "poor 
person"  or  "tramp."  She  says  she  was  pro- 
voked to  this  by  knowledge  and  suspicion  of 
her  husband's  infldellty.  If  that  Is  true,  few 
win  say  that  her  conduct  was  not  moderate, 
or  even  mild.  If  it  was  not  true,  the  hus> 
band,  and  no  other  person,  had  the  power 
to  show  her  that  she  was  wrong.  All  of  the 
evidence  convinces  us  that  it  ke  bad  done  so, 
sfae  would  have  continued  her  life  of  affec- 
tion and  service  to  him. 

The  other  questions  raised  by  this  anneal 
are,  by  these  conclusions,  rendered  immate- 
rial. 

The  record  shows  a  full  develoi»nent  of 
the  evidence,  and,  deeming  it  Insufficient  to 
Justify  a  decree  of  divorce,  the  Judgment  will 
be  reversed,  and  Judgment  here  rendered 
that  the  appellee  take  nothing  by  his  suit, 
that  a  divorce  be  denied,  and  that  be  pay  all 
costs  of  this  suit 


CARMODT  V.  CLAYTON. 
(Court  of  Civil  Appeals  of  Texas.  Dallas. 
March  8,  1918.) 

1.  Taxation  (|  93*)— Pebsonal  Pbofebtt— 
Whebe  Taxable. 

Personal  property  which  has  Its  permanent 
situs  within  the  state  is  subject  to  taxation 
therein,  regardless  of  the  domicile  of  the  owner. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  U  182-188;  Dec.  Dig.  |  93.*] 

2.  Tazatioh  <f  93*)— Pebbohal  PBorasTT. 

Personal  projwrty  of  a  nonresident  only 
temporarily  within  the  state  Is  not  subject  to 
taxation. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  II  182-188:  Dec  Dig.  |  03.*] 

3.  Taxation  (I  93*)— Pebboml  Pbopbbit— 
Situs  fob  Taxation. 

Where  one  who  had  Uved  within  the  state 
for  more  than  12  years  kept  his  personal  prop* 
erty  there,  except  when  away  on  short  trips, 
taking  it  out  of  the  state  only  at  the  time  of 
asseasmeot,  the  property  had  a  permanent 
situs  in  the  state  and  was  subject  to  taxation 
therein,  though  the  owner  still  retained  his 
citizenship  in  a  foreign  state. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Gent  Dig.  H  182-188;  Dec  Dig.  |  93.*] 

4.  Taxation  ({  03*)— PsBSonAUTT— Dohicilb 

OF  OWNEB. 

Within  the  purview  of  tiie  tax  laws,  oae 
who  has  lived  irithin  a  state  for  over  12  years. 
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though  exprentng  an  inteodon  at  aome  tutor* 

time  to, leave,  Is  a  citizen,  eTen  though  he  has 
never  exercieed  political  rights  within  the  eitate, 
and  claims  to  be  a  citizen  of  a  foreign  state. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  H  1S2-188;  Dec  Dig.  1  93.*] 

Appeal  from  District  Court,  Navarro 
County;  H.  B.  DavlBS,  Judge. 

Action  by  T.  J.  Carmody  against  J.  H. 
Clayton.  From  a  Judgmoit  ft>r  defendant, 
plalntlfl  ai^>eala.  .  Affirmed. 

B.  S.  Neblel^  of  porslcaiia,  for  appdlant 
Cobb  &  Taylor,  of  'Ocxralcana,  far  aniellee. 

RASBUBY,  J.  Appellant  filed  suit  bt  the 
trial  conrt  to  restrain  appellee,  the  tax  col- 
lector of  Navarro  county,  from  selling  ca- 
tain  property  bdonging  to  appellant  and  lev> 
led  upon  by  direction  of  appellee^  the  pro* 
ceeds  of  sncta  sale  to  be  aivUed  in  payment 
of  certain  claimed  taxes.  The  conrt  below 
declined  to  grant  the  relief  sought,  and  from 
that  action  this  appeal  Is  taken. 

All  the  issues  presented  by  the  petition 
filed  In  the  trial  court  are  not  presented 
here  the  asalgnmentB  of  error ;  and  huice 
It  will  only  be  necessary  to  states  In  refer- 
ence to  the  Issues  presoited  by  the  brief, 
that  ai^lant  had  been  assessed  for  the 
years  1910  and.  1911,  by  the  authorities  of 
Navarro  coonty,  as  the  owner  at  ootaln 
money  and  erects  dtnated  in  said  county 
during  said  years,  and  that  the  apptflee  was 
attunptlng  to  sell  the  properly  levied  vjftm 
In  order  to  raise  mon^  with  which  to  pay 
the  assessment  The  araeasment,  upon  whidi 
the  tax  was  son^t  to  be  collected  for  the 
year  1910,  was  upon  f30,000  in  monegr  owned 
by  appellant  and  ^.toated  in  Navarro  county. 
For  the  year  1911  the  levy  was  upon  910,000 
in  money  and  $30,000  in  credits,  situated  in 
Navarro  county.  Appellant  did  not  render 
the  items  for  taxation,  bnt  was  involuntarily 
assessed  by  the  coun^  oflicos,  aftn*  appe^ 
lant  had  defdlned  to  make  any  rendition. 
Tbe  objections  urged  in  aivellan^s  brief  to 
the  sale  ot  the  property  do  not  attack  the 
legality  of  the  assessment;  nor  deny  the  own- 
ership of  the  money  and  credits  which  were 
assessed  for  taxes,  althouiA  the  pleading  and 
the  evidence  to  an  extent  raise  the  issue. 
Conclusions  of  fact  were  not  filed  by  the  tri- 
al judg^  and  it  devolves  up(»i  us  to  perform 
that  duly* 

Briefly  stated,  the  evidence  shows  that 
appellant  was  bom  and  reared  In  the  state 
of  New  ToriE,  and. removed  to  Texas  In  1896, 
from  Ohio,  as  the  r^vesentatlve  of  the  Oil 
Well  Supply  Company,  and  continued  with 
said  concern  until  1906,  and  aeons  to  have 
been  in  buainesa  Indepwdently  since.  For 
this  company  he  opened  up  stores  In  the  Ta- 
rious  oil  fields  of  Texas  and  at  Jennings, 
La.  He  also  entered  into  business  at  Gor- 
sicana,  becoming  a  member  of  the  firm  of 
Carmody  &  Wttherspoon,  and  is  still  a  mon- 
ber  of  said  firm.    The  management  of  that 


business  however,  is  larg^  with  Ur.  With- 
erspcon. .  The  Arm  has  farming  and  oU  in- 
terests, and  has  been  in  busineas  in  Corsi- 
cana  many  years,  and  has  paid  taxes  regu- 
larly on  all  Its  property.  Appelant  was 
married  In  Gorslcana,  November  28,  1906^ 
and  since  his  marriage  he  has  always  lived 
at  the  man  Hotel  in  Onitcana,  with  the 
exception  ai  two  numtfas  in  1911,  when  he 
and  his  vrifO  boarded  with  Ur.  Ghnrdi,  his 
wife's  tnther.  On  aooount  of  the  delicate 
condition  of  his  wlftf  s  health,  he  has  never 
owned  a  home  in  Gorslcana,  and  it  is  his 
Intention,  when  he  does  bnUd  a  home^  to 
build  tn  a  cold  climate^  due  to  the  fact  that 
the  hot  weather  In  Texas  Is  too  tnjurions  to 
Mrs.  Carmody.  He  also  atates  that  the  va- 
rious wedding  gifts  and  honsdiold  f uinitore 
belonging  to  him  and  his  wife  have  been 
stored  at  the  idace  of  business  of  tiie  CMl 
SupE^  C(Hnpany,  of  which  he  la  man- 
ager, since  his  marriage^  AKwIlant  states, 
however,  that  he  has  always  maintained  and 
preserved  his  political  rights  in  New  Tork 
state,  never  having  voted  in  any  other  place, 
and  vigorously  claims  that  state  to  be  his 
permanent  home,  and.  In  bo  far  as  the  exer- 
cise of  his  political  rights  are  conc^ned,  the 
claim  is  sustained  by  the  testimony.  During 
the  past  12  years,  however,  he  has  only  vis- 
ited New  Tork  some  four  or  five  times,  as 
often,  he  says,  as  bis  business  would  permit 
He  states  that  during  the  12  years  since  he 
came  to  Texas  he  visited  Louisiana  about 
every  2  weeks  up  to  1904,  on  bnsiDess  eon- 
nected  with  his  Interests  there,  but  does  not 
appear  to  have  done  so  since  He  also  says 
that  during  the  past  12  years  he  baa  spent 
6  or  7  months  of  his  time  In  Oklahoma,  hav- 
ing business  Interests  there  also.  His  total 
absence  from  Texas  daring  the  past  12  years 
Is  less  than  a  year.  The  tax  he  seeks  to 
avoid  was  for  the  years  1910  and  1911.  The 
year  1910  he  spent  In  Gorslcana,  exc^t  a 
short  period  In  Dallas  In  attendance  upon  a 
sick  relative.  The  months  of  January,  Feb- 
ruary, Bfarch,  and  April,  1911,  were  spent 
In  Oklahoma,  where,  as  we  have  said,  he  liad 
business  interests.  May,  June  and  July  were 
spent  in  Gorslcana.  At  that  time  he  went 
to  his  home  In  Cuba,  N.  T.,  and  did  not 
return  to  Oorsicana  until  Nov^ber  Ist 
During  all  the  time  he  has  been  In  Texaa^ 
he  has  kept  his  moneys,  notes,  and  securi- 
ties In  a  tin  box.  TMb  box  be  sometimes 
kept  In  the  vault  of  the  First  National  Bank 
of  Corslcana,  and  often,  he  says,  be  kept 
it  himself.  He  says  that  whm  absoit  from 
the  state  the  notes  were  most  always  with 
him.  Also  be  says  he  carried  bis  notes 
around  with  him  because  he  preferred  to  do 
so,  and  that  it  was  not  done  to  avoid  taxa- 
tion. Nor  does  he  claim  to  be  a  dtlsai  of 
New  York  to  avoid  taxatUm.  He  says  he 
learned  a  good  many  years  ago  that  notes 
and  credits  In  the  hands  of  a  local  mgwit 
would  be  subject  to  taxation,  bat  not  so  If 
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carried  around  In  bla  possession,  and  that 
he  has  been  careful  to  keep  Mmself  within 
sncb  limitation,  in  order  not  to  become  em- 
bodied with  the  Texas  tax  laws.  His  notes 
and  mortgages  were  taken  from  the  Tanlt 
of  the  bank  December  30,  1009,  by  Mr. 
Chnrcb,  his  father-tn-law,  at  his  request  and 
forwarded  to  him  at  St  Lonls.  They  were 
returned  to  lilm  ■  early  in  January,  and  re- 
mained with  him  until  about  December  SO 
or  31,  1910,  when  he  left  the  state  and  re- 
turned In  May.  He  did  not  secure  the  notes 
for  the  purpose  of  collecting  them.  He  said 
lie  knew  it  would  soon  be  January  1st,  in 
each  Instance,  end  for  that  identical  reason 
he  removed  them ;  for  he  knew  that  If  they 
were  not  in  the  bank  the  assessor  would  not 
get  them.  He  did  not  render  the  property 
for  taxation  In  New  York  stat& 

n  H.  Church,  fftther-ln-law  of  the  appel- 
lant, testified  that  appellant  and  wife  never 
did  agree  on  any  place  to  lire,  but  that  Mrs. 
Carmody  preferred  California, 

[1]  Preliminary  to  a  discussion  and  appli- 
cation of  the  facts  In  the  case  to  what  we 
consider  the  Issues  involved,  and  for  the  pur- 
pose of  eliminating  from  this  case  questions 
of  law  which  are  well  settled,  it  can  be  said 
that  the  right  of  the  state  to  tax  all  prop- 
erty of  the  character  involved  In  this  proceed- 
ing, when  the  same  has  its  permanent  situs 
within  the  state,  is  no  longer  an  open  ques- 
tion. Hall  v.  Miller,  102  Tex.  289,  115  S.  W. 
1168;  Jesse  French  P.  &  O.  Co.  t.  City  of 
Dallas,  ei  S.  W.  942;  State  of  Texas  v.  Fi- 
delity ft  Deposit  Co..  35  Tex.  Civ.  App.  214, 
80  S.  W.  544;  Bristol  v.  Washington  County, 
177  U.  S.  133,  20  Sup.  Ct.  685,  44  L.  Ed.  701; 
New  Orleans  v.  Stempel.  175  XT.  S.  313.  20 
Sup.  Ct  110,  44  L;  Ed.  174.  The  cases  cited 
exhaust  the  subject  and  cite  cases  from  many 
states  pOTtlnent  to  the  Issue,  and  for  that 
reason  we  omtent  ourselveB  by  reference 
thereto. 

[2, 3]  It  is  urged  by  counsel  fbr  appellant 
with  great  seal  and  ability  that  the  tax  was 
unlawful,  for  the  reason  that  the  property 
assessed  was  not  permanently  situated  in 
Navarro  county  during  the  years  1910  and 
1911.  If  appellant  was  a  nonresident  of 
Navarro  county,  which  we  will  discuss  at  an- 
other place,  and  the  property  wss  only  tem- 
porarily situated  in  Navarro  county,  the 
assessment  and  the  tax  would  be  unauthoriz- 
ed. For  the  purpose  of  determining  the  situs 
of  the  property,  we  waive  for  the  time  wheth- 
er or  not  appellant  was  a  resident  of  Navar- 
ro county.  Relative,  then,  to  the  situs  of  the 
property,  It  does  seem  to  us,  according  to  the 
testimony,  that  fbr  the  year  1910  Its  perma- 
nent situs  was  the  vault  of  the  First  Nation- 
al Bank  of  Corsicana.  Appellant  testifies 
that  the  property  was  taken  from  the  vault 
of  the  bank  December  80,  1909,  and  sent  to 
him  at  St  Louts,  Imt  returned  to  hhn  early 
In  January,  1910,  and  replaced  in  the  vault 
of  the  bank,  where  it  remained  until  Decem- 
ber      ISia  AjfgeSULUVn  testimony,  which 


is  entirely  frank,  completely  destroys  the 
claim  that  the  property  was  temporarily  In 
Corsicana  for  that  year.  This  conclusion 
Is  particularly  irresistible  when  taken  in 
connection  with  his  further  frank  statement 
that  be  sent  It  from  the  state  when  he  did 
for  the  reason  that  he  knew  the  tax  assessor 
could  not  get  it  for  assessment  if  It  was  out 
of  the  statfc  It  he  removed  the  propert; 
from  the  state  to  evade  taxation,  and  It  Is 
difficult  to  draw  any  other  conclusion  from 
such  statement,  It  was  ineftectoal  to  do  so 
(Hall  T.  Miller,  supra),  and  emphasizes  that 
the '  removal  was  but  temporary,  and  is  a 
drcamstance  tending  to  establish  Its  perma- 
nent location  In  Navarro  county,  rather  than 
its  permanent  removal  to  St  Lonls. 

For  the  year  1911  the  facts  in  relation  to 
the  situs  of  the  property  are  somewhat  differ- 
ent resulting  largely  from  appellant's  busi- 
ness matters.  Durli^  that  year  appellant 
left  the  state  Deoonber  SO,  1910,  going  first 
to  Oklahoma,  where  he  had  bnsiness  Inter- 
eeta,  taking  the  piopertr  wttfa  him,  ke^ilng 
it  In  his  possession  nnttl  bis  return  to  Texas 
in  Hay,  1911.  where  he  ronalned  during  May, 
Jnne^  and  Jtily,  leaving  at  that  time  for  New 
Tork  and  returning  to  Corsicana  In  October. 
The  testimony  fUIa  to  dlscAooe  where  be  bad 
his  pnq>erty  while  absent  from  the  state 
from  July  to  October,  but  It  does  show  that 
in  the'  following  December  he  again  repwved 
it  from  the  vault  of  the  First  National  Bank, 
In  order  to  avoid  becoming  onbroUed,  as  be 
states,  with  the  assessor.  The  evidence  tm- 
tber  indicates  that  each  removal  of  the  prop- 
erty from  Corsicana  during  1911  was  tonpo- 
rary,  and  due  largely  to  the  fiu^t  that  appel- 
lant's buslnees  matters  called  him  oftmer 
from  the  state  than  at  any  other  period  cov- 
ering bis  long  residence  In  Texas.  It  ap- 
pears, however,  that  after  each  removal  it 
finally  made  its  way  back  to  the  vault  of  the 
bank  at  Corsicana.  The  evidence  also  dis- 
closes that  am>ellant  never  removed  the  prop- 
erty from  the  bank  at  any  time,  except  the 
times  when  he  was  called  temporarily  ont 
of  the  state,  or  wtien  he  was  on  a  visit  to 
his  old  home  in  New  York,  or  at  the  assess- 
ing period.  Upon  a  careful  consideration  of 
all  the  testimony,  we  are  persuaded  that  the 
permanent  situs  of  the  property  for  the  years 
indicated  was  Navarro  county,  and  we  so 
conclude. 

[4]  .We  are  further  of  opinion  that  In  view 
of  the  evidence  which  we  have  discussed  In 
relation  to  the  actual  situs  of  the  property.' 
during  1910  and  1011,  coupled  with  the  long- 
continued  residence  of  the  appellant  and  his 
wife  in  this  state,  he  was  a  citizen  of  Texas, 
in  contemplatlon  of  the  tax  laws.  It  Is  true 
that,  so  far  as  his  intention  Is  disclosed, 
either  by  conduct  or  oral  declaration,  he  has 
at  all  times  refrained  from  the  exercise  or 
performance  of  those  political  rights  and 
duties  conferred  upon  blm  as  a  citizen  by  the 
laws  of  the  state  when  be  baa  resided,  pre- 
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ferrin?  aKMureiitly  to  defer  those  matters  un- 
til such  time  as  he  and  his  wife  might  reach 
a  conclusion  as  to  where  they  would  ulti- 
mately make  their  home.  Such  matters,  bow- 
ever,  are  largely  personal,  determinable  to  an 
extent  by  personal  i»redlIection,  and  depend- 
ing, In  a  measure,  upon  the  view  of  IndlTldu- 
at  duty  and  responsibility.  But  the  legal 
duty  to  pay  taxes  is  not  dependent  upon  the 
exercise  of  political  rights.  In  fact,  it  occurs 
to  us  that  merely  refraining  from  the  exer- 
cise of  such  rights  is,  at  most,  a  circumstance 
to  prove  nonresidence  and  in  no  sense  es- 
tablishes nonresldence  Incontrovertlbly.  The 
statutory  enactments  In  reference  to  the  pay- 
ment of  taxes  in  some  instances  speak  of 
citizens,  in  some  of  Inhabitants,  and  in  some 
of  residents,  showing  a  clear  intention  to 
follow  the  constitutional  injunction  that  all 
shall  pay  their  Just  portion  of  taxes  who  own 
or  hold  proi>erty  In  the  state,  without  refer- 
ence to  political  citizenship.  There  are,  per- 
haps, many  persons  In  this  state  who  hare 
and  deelre  no  political  rights,  and  who  as 
well  contemphite  ultimately  removing  from 
the  state  when  tbelr  affairs  are  satisfactorily 
adjusted.  Just  as  appellant  saya  he  Intends 
to  do;  but  those  several  facts,  it  occurs  to  us, 
afford  no  reason  why  their  property  during 
the  years  of  actual  residence  in  the  state, 
when  found,  sliall  not  bear  Its  Just  share  of 
the  burden  of  government.  As  said  by  the 
cases  cited,  it  shares  in  the  benefits,  and 
should  not  escape  the  burdena  It  is  no  an- 
swer to  this  Just  demand  to  say  that  the  per- 
son sought  to  be  taxed  is  here  temporarily, 
a  mere  sojourner,  for  a  period  of  years,  or 
that  the  property  was  removed  on  the  first 
of  each  year.  Such  a  claim  affords  its  own 
answer  and  refutation.  Hence,  In  our  opin- 
ion, appellant's  character  of  residence  In 
Texas  for  the  past  12  years  has  been,  and 
was  during  the  years  for  which  he  was  tax- 
ed, such  residence  as  to  constitute  him,  in 
contemplation  of  the  tax  statutes,  a  citizen 
of  the  state,  and  to  subject  the  property  in 
controversy  to  taxation,  without  reference 
to  his  political  residence,  as  shown  by  his 
intentions. 

The  jn^ment  of  the  trial  court  la  affirmed. 


FELL  T.  KIMBLE. 

(Gonrt  of  Civil  Appeals  of  Texas.  Aivitin. 
March  S,  1913.) 

Trial  {{  127»)— OoBnucr  of  Gousbeij— Pbej- 
nnioiAL  Erbob. 

In  a  personal  injury  action  ft  fs  reverdble 
error  for  plaintifrs  attorney  to  attempt  to 
show  over  objection  that  becaose  of  indemnity 
insorance  defendant  will  not  be  required  to  pay 
any  judgment  rendered  against  him,  as  by 
asKing  if  a  certain  person  who  procored  state- 
ments from  witnesses  was  not  a  representative 
of  an  indemnity  inaorance  company. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  f  27S:  Dec.  Dig.  |  127.«] 


Ai^mtl  from  District  Court,  McLepnaii 
County;  Marshall  Surratt,  Judge 

Action  by  O.  E.  Kimble,  by  next  friend, 
against  Frank  F^.  Judgmmt  for  plaintiff, 
and  defendant  appeals.  Bevmed  uid  re- 
manded. 

T.  L.  Camp,  of  Dallas,  and  Spell  ft  San- 
ford,  of  Waco,  for  appellant. 

RICE,  J.  This  suit  was  instituted  by  ap- 
pellee against  appellant,  a  contractor,  to  re- 
cover damages  for  personal  InjorleB,  allying 
that  he  was  ^ployed  by  aK)dlant,  who  was 
aigaged  In  remedying  a  threfr«tory  brick 
ballding  In  Waco,  and  that  at  the  direction 
of  an>ellant*s  foreman  appdle^  wltb  two 
others,  got  Into  the  elevator  to  descend  from 
the  top  of  the  building,  and  was  injured  by 
the  falling  of  said  elevator  some  00  feet  to 
the  gronnd  below,  owing  to  Its  d^ective  otm- 
dlUon,  and  on  account  of  its  b^g  Improper- 
ly and  negligently  operated.  After  a  general 
demurrer  and  gwaral  denial,  appelant  plead- 
ed ttaat  atvellee  ranained  on  the  premlseB  aft- 
er the  dose  of  working  hours  of  his  own  a& 
cord,  and  at  the  time  of  bis  Injurtea  be  was 
not  oigaged  In  the  performance  ef  any  duty 
under  bis  employment,  and  bis  iveaeiice  on 
the  elevator  was  unknown  to  appdlant's 
foreman,  and  that  said  foreman  had  not  In- 
structed, invited  or  directed  appellee  to  ride 
on  the  elevator;  and  likewise  deCakded  on 
the  gronnd  of  assumed  risk.  There  was  a 
verdict  and  judgment  on  bdialf  of  appdlee^ 
from  which  this  appeal  Is  prosecuted. 

It  seems  that  one  Hays,  the  representative 
of  an  Indemnity  insurance  company,  after 
the  acddat  procured  from  John  Pinto  and 
several  others  a  detailed  account  of  the  oc- 
currmce;  and,  Bttee  said  Pinto  had  testified 
in  behalf  of  appellee,  1^  attentlim  was  called 
to  said  statanmt,  which  be  identlfled,  and 
he  was  asked  numerous  QnestlonB  r^tlve 
thereto  by  couns^  for  appellant  wltb  the 
evident  purpose  of  impeachment  On  re-ex- 
amlnatlon  <tf  this  witness  by  counsel  for 
plaintiff,  as  well  as  on  the  croB»ttamlnaU(m 
of  the  defendant  himself,  said  counad  was 
permitted,  over  objection  of  appellant,  amtng 
other  tbInsB  to  ask  both  of  said  witnesses 
if  it  was  not  true  that  said  Hays,  who  pro- 
cured said  statements,  was  the  represrata- 
tive  of  an  indemnity  insurance  company. 
It  further' aiqiKars  from  the  record,  by  tbe 
affldavitsof  two  of  the  Jurors,  that  this  matter 
was  referred  te  and  discussed  in  the  Jury 
room  while  tbe  Jury  were  delib^ting  upon 
the  case;  but  said  two  Jurors  stated  that 
they  were  not  inHuenced  in  reaching  their 
verdict  by  reason  thereof;  but  cme  of  them 
stated  that  this  discussion  occurred  prior  to 
reaching  a  verdict,  while  the  other  stated 
that  it  did  not  haH>eu  until  after  the  v^dlct 
had  been  agreed  to  and  signed,  bnt  before  it 
was  returned  into  court. 

Tbe  sevwal  aaalgnmentB  of  error  m  tbe 
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part  of  appellant  properly  diaUense  the  rul- 
ing of  the  court  In  permitting  tbe  questiottB 
to  be  asked,  over  appellant's  objection,  as 
above  Indicated.  It  bas  been  frequently  held 
by  the  courts  of  this  stat^  as  well  as  those 
of  other  Jurisdictions,  that  It  is  Improper  to 
Indul^  In  this  character  of  Inquiry;  and, 
IrrespectlTe  of  whether  the  witnesses  were 
permitted  to  testify  or  not  In  answer  to  such 
questions,  the  mere  asking  of  the  question 
Itself  was  sufficient  ground  to  cause  a  rerer- 
sal.  See  Levinskl  v.  Cooper,  142  S.  W.  959; 
Beaumont  Traction  Co.  t.  Dllworth,  9i  S.  W. 
852;  Harry  Bros.  t.  Brady,  86  S.  W.  616; 
Lone  Star  Brewing  Co.  v.  Volth,  84  S.  W. 
1100;  Trent  v.  Lechtman  Prtg.  Co.,  141  Mo. 
App.  437,  126  S.  W.  238;  Gore  T.  Brockman, 
138  Mo.  App.  231,  119  S.  W.  1082;  Barrett 
T.  BoDham  Oil  &  Cotton  Co.,  67  S.  W.  602. 

Without  undertaking  to  review  the  holding 
In  these  several  cases,  we  think  It  sufficient 
to  say  tbat  th^  establish  the  doctrine  that 
it  is  reversible  error  on  the  part  of  the  plain- 
tlfTs  counsel  to  undertake  to  show  over  ap- 
pellant's objection  that  be  will  not  have  to 
pay  any  Judgment  that  will  be  rendered 
against  him  on  account  of  the  foct  that  he  Is 
indemnlfled  by  Insurance  against  such  loss; 
and  the  mere  asking  of  such  questions,  over 
objection,  Is  sufficient  ground  for  reversal. 

For  tbe  reasons  Indicated,  the  Judgment  of 
the  court  below  Is  reversed,  and  the  cause 
remanded. 

Reversed  and  remanded. 


HOJAS  V.  ROJAS. 
(Court  of  Civil  Appeals  of  Texas.  El  Paso. 
March  5,  1013.) 

AFraiAZ.  AND  I^BOB  ({  787*)  —  DlBlUBBAI.  — 

Filing  Bbiefs. 

Fundamental  error  not  appearing  from  the 
record,  the  cause  shonld.  ander  Court  of  Civ- 
il Appeals  rule  39  (142  S.  W.  xlii),  be  dis- 
missed for -want  of  prosecution;  plaintiff  in 
error  not  having  complied  with  the  statutes 
and  roles  as  to  filing  briefs,  or  shown  excuse 
therefor. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  CenL  Dig.  H  8129.  8180;  Dec.  Dig.  % 
787.*] 

Error  to  District  Cour^  13  PtM  County; 
James  R.  Harper,  Judga 

Action  between  Porflrlo  Bojas  and  Mary  O. 
Rojas.  Judgment  was  adverse  to  the  former, 
and  he  brings  wror.  Dismissed. 

Seymour  Thurmond  and  P.  R.  Price,  both 
of  M  Paso,  for  plaintiff  In  error.  J.  H.  Mc- 
Broom  and  T.  C.  Lea,  both  of  El  Paso,  tor 
defendant  In  mor. 

McEENZIB,  J.  Defendant  in  error  bas 
filed  a  motion  to  dismiss  this  api>eal,  be- 
cause tbe  plaintiff  In  error  has  failed  to 
comply  with  the  statutes  and  the  rules  gov- 
erning this  court  as  to  filing  briete. 

This  cause  la  set  for  submission  March 
6,  1918.  It  appears  that  no  brief  has  beoi 


ffied  by  the  plalntlft  in  error  with  tbe  derk 
of  the  district  court,  nor  has  the  defendant 
in  error  been  notified  by  said  clerk  of  the 
filing  of  such  brief,  as  Is  required  by  arUdes 
2115  of  the  Revised  ClvU  Statutes  1911. 

Rule  39  (142  S.  W.  xlU),  rules  for  the 
Courts  of  Civil  Appeals,  provides  that  the 
failure  of  plaintiff  in  error  to  file  brief  in 
the  lower  court  and  In  the  appellate  court. 
In  the  time  and  In  the  manner  prescribed  by 
law  and  by  the  rules,  shall  be  ground  for 
dismissing  the  writ  of  error  for  want  of 
prosecution  by  motion  made  by  the  defend- 
ant In  error,  unless  good  cause  Is  shown  why 
it  was  not  done  in  the  time  and  manner  as 
prescribed,  and  that  they  have  been  ffied  at 
such  time  and  under  such  circumstances  as 
that  the  defendant  In  error  bas  reasonably 
not  suffered  any  material  injury  In  the  de- 
fense of  the  case  in  the  appellate  court 

No  showing  or  excuse  has  been  offered 
why  the  plaintiff  in  error  has  not  complied 
with  the  requirement  of  the  statutes  govern- 
ing tbe  filing  of  briefs,  and  the  cause  should 
therefore  be  dismissed  for  want  of  prosecu- 
tion, unless,  from  an  «xamination  of  the  rec- 
ord, fundamental  error  should  a[^>ear. 

We  have  examined  the  record,  and  there 
being  no  error  appearing  of  a  fundamental 
nature  we  are  of  the  opinion  that  the  motion 
should  be  granted  and  the  appeal  dismissed. 

Dismissed. 

HARPER,  a  J.,  did  not  alt  In  this  cause. 


OULF,  C.  &  S.  F.  BY.  GO.  v.  WOBTHAM. 
(Court  of  Civil  Appeals  of  Texas.  Austin. 
March  0.  1918.) 

CaBBIEBS  (S  93*)  —  MiSDELIVEBT  — "ConvEB- 
8ION." 

Where  a  railroad  company,  without  any  in- 
tention of  depriving  plaintiff  thereof,  delivered 
goods  consigned  to  him  to  another,  out  recov- 
ered them  within  a  day  and  by  its  agent  ten- 
dered them  to  plaintiff  within  tliree  days,  there 
was  no  "conversion,"  rendering  the  company 
liable  for  the  valae  of  the  goods. 

[Bid.  Note. — For  other  cases,  see  Carriers, 
CenL  Dig.  S|  356-362;  Dec.  Dig.  t  93.« 

For  other  definitions,  see  Words  and  Phrases, 
vol  2,  pp.  1562-1670;  voL  8,  p.  7618.] 

Appeal  tnnn  Lamiusas  County  Court;  H. 
H.  White.  Judge. 

Action  by  Lu  E.  Wortham  against  the  Gulf, 
Colorado  &  Santa  F6  Railway  Company. 
From  a  Judgment  for  plaintiff  In  the  Justice 
court,  defendant  appealed  to  the  count 
court,  and  from  a  Judgment  for  plalntift 
there  defendant  ain^ls.  Reversed  and  ren- 
dered. 

Terry,  Cavin  ft  Mills  and  A.  H.  Onlwell. 
all  of  Galveston,  for  appellant 

KEY,  C.  J.  In  September,  1911,  L  E. 
Wortham,  who  was  engaged  In  selling  pic- 
tures and  picture  frames,  ordered  a  shipment 
of  idcture  tnmea  from  Max  Sternberg  &  Co., 
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of  CbicafOi  HL,  to  Lampasas,  Tex.,  which 
shipment  was  made,  and  the  bill  of  lading 
therefor,  with  draft  attached,  was  sent  to 
a  bank  at  Lampasas.  Wortham  paid  the 
draft  and  received  the  bill  of  lading  on  Oc- 
tober 12,  1911.  The  picture  frames  were 
shipped  In  two  crates,  and  were  carried  to 
Lampasas  by  the  Golf,  Colorado  ft  Santa 
F6  Railway  Company,  and  arrived  there 
about  October  9,  1911.  On  the  last-named 
day  the  local  agent  of  the  railway  company 
mailed  to  Wortham  a  card,  notifying  him 
that  the  shipment  had  arrived,  and  that  the 
freight  charges  amounted  to  $5^.  That  no- 
tice was  received  by  Wortham,  and  on  the 
12th  day  of  the  same  month  he  wait  to 
Lampasas,  paid  the  draft  at  the  bank,  took 
DP  the  bin  of  lading  and  went  to  the  sta- 
tlmi  of  the  railroad,  offered  to  pay  the  firelght 
charges,  and  demanded  the  two  crates  at 
picture  frames.  Wherenpon  it  was  aacertaln- 
ed  by  the  local  agoit  of  the  rallioad  tbat^ 
through  a  mistake  made  tqr  the  nUroad's 
delivery  clerk,  the  two  crates  of  ftames  re- 
ferred to  bad  been  delivered  to  anothw  par- 
ty in  lieu  of  two  crates  ot  pictnie  frames 
bel(mging  to  such  other  party.  The  party 
referred  to  resided  about  20  miles  from 
Lampasas,  and  the  agK>t  of  the  railroad 
stated  to  Wortham  that  he  would  send  for 
and  endeavor  to  obtain  and  deliver  to  Um 
his  two  crates  of  picture  frames,  but  stated 
that  be  did  not  know  how  mudi  time  It 
wonld  take  to  do  so;  nor  did  he  know  for 
certain  that  he  could  secure  tli^r  r^om. 
Wortham,  who  had  previously  taken  orders 
in  and  around  I^mpaaas  for  pictures,  and 
who  desired  the  frames  in  order  that  he 
might  offer  tliem  for  sale  when  lie  delivered 
lectures,  Informed  the  railroad  agent  that 
bis  expenses  wonld  be  flO  per  day,  and  that 
he  could  not  wait;  nnleas  the  railroad  would 
pay  his  expenses.  This  the  agent  dedined 
to  do,  and  Wortham  left  and  proceeded  with 
the  delivery  of  the  pictures  for  which  he 
bad  taken  orders.  The  rallioad  agent  em* 
ployed  a  messenger,  sent  him  out  in  the 
country,  procured  the  two  crates  of  frames 
belonging  to  Wortham,  and  had  th«u  back 
at  the  railroad  depot  by  10  o*doiA  the 
morning:  Wortham  did  not  go  back  to  IJie 
railroad  station  until  about  three  days  there- 
after, when,  having  finished  the  delivery  of 
pictntes  at  that  idace,  he  went  to  the  ststicm, 
bought  a  tlAet,  boarded  the  train,  and  left 
for  Waco ;  and  on  that  occasiffli,  and  before 
he  left,  the  railroad  agent,  who  stdd  him 
the  ticket,  notified  him  that  hla  lecture 
frames  had  been  recovoed.  In  reply  to 
whldi  Wortham  stated  that,  as  he  bad  made 
all  of  his  deliveries  at  Lampasas,  he  could 
not  use  the  frames.  On  November  4,  1911, 
tiie  railroad  agent  at  Lampasas  mailed  a 
vrritten  notice  to  WorUiam  at  Waco,  and 
another  to  Max  Stonberg  ft  Co.  of  Chicago, 
111.,  stating  that  the  shipment  referred  to 
was  sUll  on  band  and  ready  for  delivery, 
and  asking  what  disposition  should  be  made 


of  the  same.  The  one  addressed  to  Wortham 
was  thereafter  returned  because  of  its  non- 
deUvtty.  Hie  one  addressed  to  Stembeif 
ft  Co.  was  forwarded  by  them  to  Wortham, 
who  received  it,  but  made  no  r^Iy  thereto. 

On  October  20,  1011,  Wortham  brought 
this  suit  against  the  railroad  company  In  a 
Justice  of  the  peace  court  in  which  he 
sou^t  to  recover  the  entire  value  of  tbe 
picture  frames,  alleged  to  be  9140,  and  $30 
special  damages  resulting  from  his  failure 
to  Bell  and  deliver  coinln  fdctures  on  ac- 
count of  the  fhilnre  of  the  defendant  to  de- 
Uver  the  frames.  It  was  stated  In  the  sta- 
tion whl^  was  sored  iq»on  the  defendant 
that  the  plaintiff's  cause  of  action  was  bailed 
upon  the  defendant's  conversion  of  the  pic^ 
tnre  frames  referred  to;  and  the  Jodgment 
In  the  Justice's  court  contains  a  redtatioQ 
to  the  Mfect  that  the  plaintiff  adopted  the 
citation  referred  to  as  his  pleading.  After 
trial  in  the  Justice's  court  the  case  was  ap- 
pealed •  to  the  county  court,  where  it  was 
tried  without  a  Jury  and  upon  the  same 
pleading  by  the  plaintU^  and  Judgment  was 
rendered  in  Us  ^vor  for  980,  and  tike  de- 
fendant has  prosecnted  an  appeal 

Upon  the  un  controverted  testimony,  wbl<^ 
showed  the  facts  stated  aboveh  the  trial  court 
held,  as  nutter  of  law,  that  the  defendant 
had  coQvnted  1h«  pn^ierty  and  waa  liable 
for  its  value,  irtiich  the  court  foni^  to  be 
980.  The  plaintiff  had  made  no  contracts 
to  sell  the  frames,  and  nothing  waa  allowed 
him  upon  bis  daim  for  bpedal  daiwgnw. 

The  first  assignment  of  error  challenges 
the  correctness  of  the  trial  court's  holding 
that  the  flicts  referred  to  eonstitnted  a  con- 
version of  the  propnty ;  and  nnder  that  as* 
ngnment  appellant  submits  the  following 
proposition:  "Where,  as  in  this  case,  through 
error  goods  are  not  delivered  promptly  <hi 
demand,  and  whore,  as  bei^  the  vmt  la 
discovered  and  tudw  of  goods  made  to 
consignee  within  a  .reascmable  tlm^  the  rait- 
way  comi>any  is  not  guilty  of  conversion,  and 
plaintiff  is  not  entitled  to  reoovs  the  value 
of  the  foods.** 

nils  proposition  la  correct,  and  we  sus- 
tain the  assignment  referred  to.  Baumbach 
r.  Hallway  Co,  4  Tex.  Ctr.  App^  600^  23  SL 
W.  e08;  Hallway  Go.  v.  Scmierville  Mercan- 
tile Agency,  104  S.  W.  1072,  and  cases  ttnen 
dted.  These  autboritleB,  and  oUien  not 
dted  halA  that  men  delay  by  the  carrier  in 
delivering  the  property  carried,  when  sodt 
delay  is  the  result  of  a  mlstakn^  and  there 
is  no  intention  to  permanently  deprive  the 
owner  or  consignee  of  it,  does  not  constitute 
a  oonvwslon-,  and  the  sole  remedy  Is  an  ac- 
tion for  damages  for  a  failure  to  make 
prompt  delivery. 

Hbete  is  no  dispute  about  the  facts  In 
this  case^  and  as  it  clearly  awears  that  the 
plaintiff  is  not  oititled  to  recover  the  Judg^ 
ment  of  the  court  bdow  is  reversed  and 
Judgment  here  rendraed  fw  appellant: 

Beversed  and  rendereiL 
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POSTAL  TELEGRAPH  CABLE  CO.  v. 
PATTON. 

(Gooit  of  Appeal!  of  Kaitucky.   Mmrch  28, 

L  Eminent  Doiuin  (|  2(»*)— Pboomdiiiob 
TO  Take  Propehtt— Bvidbnce. 

Under  Kt.  St.  |  46TOb,  anthorisliig  tele- 
phone compaiuee  to  couetmct  and  operate  tele- 
phone lines  and  to  obtain  the  Tight  of  way 
therefor  by  condemnation  procecdinga,  aection 
4679a,  Bubaec.  4,  regtiirlng  the  jury  to  take  an 
oath  to  assess  for  defendant  the  actual  cash 
Talne  of  so  omcb  of  the  land  as  the  proof  shows 
will  be  actually  taken  and  occQpied  by  the  peti- 
tioner and  such  other  incidental  damages  as  the 

Eroof  shows  will  accrue  to  the  remainder  of  his 
md  by  reason  of  the  constructioti  of  the  tele- 
phone line,  and  subsection  5,  providing  that  the 
court  shall  admit  any  relevant  testimony  offered 
hy  either  party  to  prove  the  cash  market  value 
of  the  land  to  be  taken  and  occupied  and  dam- 
ages accruing  by  the  diminution  of  the  value  of 
the  remainder  by  reason  of  the  constroction  of 
the  line,  the  coort  mast  admit  any  relevant  tes- 
timony offered  to  prove  the  cash  market  value 
of  the  land  to  be  taken  or  the  damages  accruing 
by  the  diminution  in  valoe  of  the  remainder, 
and  the  examination  of  the  witneases  should  be 
practically  conducted  along  the  same  lines  as 
in  the  condemnation  of  land  for  railroad  or 
other  purposes. ' 

[Ed.  Note.— For  other  caaea,  see  Embient  Do- 
main, Cent.  Dig.  |M1;  Dec.  Dig.  |202.*] 

2.  EHINBira  DOKAIN   (i  191*)— PBOOKBDIROB 

TO  Take  Pbopkbtt— Pleadinos. 

Where  a  petition  in  a  suit  to  condemn  a 
right  of  way  for  a  telephone  line  alleged  that  it 
was  proposed  to  place  poles  about  80  feet  high, 
with  arms  8  feet  wide,  and  with  a  space  of  18 
inches  beyond  each  end  of  the -arm  for  trimming 
trees  or  removing  obetructionB,  it  should  have 
alleged  bow  much  land  was  to  be  used  in  the 
construction,  maintenance,  and  rei>air  of  the  line 
and  for  ingress  and  egress  to  examine,  repair, 
and  maintain  the  line.  It  being  manifest  that  a 
strip  only  11  feet  wide  would  be  insufficient  for 
ingress  and  egress  in  constructing  and  maia- 
taininir  the  line,  and  the  petition  ahould  ahow 
what  IS  to  be  taken  in  order  that  the  damages 
may  be  assessed  intelligently. 

[Ed.  Mote.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  II  608-618;  Dec.  Dig.  1 191.*] 

Appeal  from  drcnit  Court,  Boyd  County. 

Action  tqr  Postal  Tel^raph  Gable  Com- 
pany asalnat  Jobn  O.  Patton.  From  tbe 
Judgment,  plaintiff  appeala.  Bereraed  and 
remanded. 

George  B.  Martin,  of  Catlettabnrg,  for  ap- 
pellant Montague  ft  WllliamB.  of  Catletta- 
bnrg, for  appdleew 

HOBSON,  C.  J.  The  Postal  Telegraph 
Gable  Company  brought  this  suit  In  the  Boyd 
county  court  against  John  G.  Patton  and 
wife  to  condemn  a  right  of  way  through  a 
tract  of  land.  On  a  trial  of  the  case  the 
jury  fixed  the  damages  at  $800.  The  court 
entered  Judgment  on  the  verdict,  and  the 
plaintiff  appeals. 

[1]  The  plaintiff  is  engaged  in  the  tele- 
phone and  telegraph  business  and  in  the 
transmission  of  telephone  and  tetegrapblc 
messages  for  the  public  for  hire.  By  aection 
467M>,  Ky.  8t,  any  tdejAione  compai^  la 


authorized  to  construct  and  operate  its  tele- 
phone lines  across  the  land  of  any  person; 
and,  if  it  cannot  obtain  the  right  of  way  hy 
contract,  it  may  institnte  condemnation  priCH 
ceedlngs  to  obtain  the  desired  right  of  way 
as  provided  in  section  46T9a,  Ey.  St.  Under 
subsection  4  of  section  4679a,  tbe  Jury  are 
required  in  a  case  like  this  to  take  the  fol- 
lowing oath:  "I  do  solemnly  swear  that  aa 
a  member  of  this  Jury  I  vrill  a  true  verdict 
render  in  this  cause,  assessing  for  the  de- 
fendant the  actual  cash  value  of  so  much  of 
his  land  as  may  be  shown  by  the  proof  will 
be  actually  taken  and  occupied  by  the  peti- 
tioner, and  auch  other  incidental  damages, 
tf  any,  as  shown  by  the  proof  will  accrue  to 
the. remainder  of  his  land  by  reason  of  tbe 
construction  of  petitioner's  telephone  line 
in  the  manner  set  out  In  the  petition."  Sul>- 
section  S  is  in  these  words:  "That  the  court 
shall  admit  any  relevant  testimony  either 
party  may  offer  to  [wove  the  cash  market 
valne  of  the  land  that  will  be  taken  and  oo- 
cui^ed  by  the  petitioner,  and  all  actual  dam- 
ages that  will  accrue  to  the  defendant  in 
tbe  diminution  of  the  value  of  the  remainder 
of  its  right  of  way  for  railroad  or  turnpike 
purposes,  as  the  case  may  be,  ty  reason  of 
the  construction  of  the  telegraph  line  upon 
such  right  of  way  In  tbe  mannra  set  out  In 
the  petition,  and  In  considering  incidental 
damages  to  the  defendant,  they  may  take 
into  consideration  any  advantages  that  may 
accrue  to  the  defendant  as  shown  by  the 
proof,  by  reason  of  the  conatmction  of  such 
telegraph  line."  Under  this  section,  when  a 
right  of  way  is  condonned  across  a  tract 
of  laud  owned  by  the  defendant,  the  court 
muat  admit  any  relennt  tefstbnony  either 
party  may  offer  to  pron  the  cash  market 
value  at  tbe  land  that  will  be  taken  and  oc- 
cupied by  the  petitioner,  and  all  actual  dam- 
ages that  will  accrue  to  the  defendajit  by 
the  dlmlnutlfm  In  value  of  the  remaindw  of 
his  land,  hy  reason  of  tbe  construction  of  tbe 
telephone  line  in  the  manner  set  out  in  the 
petiti<nL  In  this  case  there  was  no  proof  of 
any  advantages  that  would  accrue  to  de- 
fendants from  tbe  construction  of  the  lin& 
Tbe  court  in  tbe  examination  of  tbe  wit- 
nesses did  not  confine  tbem  to  tbe  questions 
indicated  In  the  statute.  In  caaea  of  tbis 
diaracter,  the  tnterrogatitm  ct  the  witnesses 
ahould  be  practically  conducted  along  tbe 
same  lines  aa  in  the  condemnation  ot  land 
for  railroad  or  other  purposes.  The  proper 
mode  of  Interrogation  ia  Indicated  In  Big 
Sandy  Hallway  Ga  v.  Dlls,  120  Ky.  672,  87 
S.  W.  810,  27  Ey.  Law  Bep^  952,  and  on  an* 
other  trial  the  course  of  interrogation  there 
Indicated  will  be  followed  as  Car  as  appli- 
cable. 

[2]  The  trouble  with  the  whole  trial  seems 
to  come  out  of  tbe  plaintiff's  petition.  By 
the  petition  it  son^t  to  condemn  so  much  of 
the  land  as  may  be  necessary  for  constmctr 
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liig,  malntaliiliis,  and  operating  Ita  lines,  to- 
getber  wttb  the  neeeaaary  poles,  arms,  In- 
Bttlaton,  and  otber  llxtaies;  it  Mng  alleg- 
ed that  it  iwopoaed  to  constract  Its  lines  by 
the  lacing  of  the  poles  aboat  18  inches  In 

diameter,  about    feet  In  the  ground 

and  extending  about  80  feet  in  height  above 
the  ground ;  that  near  the  top  of  the  poles 
it  prc^Kned  to  construct  arms,  8  feet  in 
width,  extending  equally  upcoi  eadi  side  of 
the  pedes,  with  a  space  of  18  iwdies  be- 
yond eadi  end  of  the  arm  for  trimming 
trees  or  removing  obstructions ;  that  it  pro- 
posed to  place  20  poles  on  the  defendant's 
land  150  feet  apart  along  a  line  Indicated  in 
the  petition,  which  was  to  be  the  cmter  line 
for  setting  the  poles.  The  petition  did.  not 
disclose  what  part  of  the  land  would  be 
needed  for  ingress  and  egress,  and  on  the 
trial  it  was  assumed  by  the  defendant's  wit- 
nesses that  the  plaintiff  would  have  a  right 
to  go  over  any  part  of  the  tract  of  land  at 
any  time  It  found  this  to  be  necessary  In 
the  construction  or  maintenance  of  its  line. 
The  plaintiff  should  have  set  out  In  his  peti- 
tion, in  addition  to  the  facts  stated,  how 
much  land  was  to  be  used  in  the  constmc- 
tion,  maintenance,  and  repair  of  Its  line, 
and  for  ingress  and  egress  to  examine,  re- 
pair, and  maintain  the  Une^  Calor  Oil  A 
Gas  Co.  V.  Wlther's  Adm'r,  141  Ky.  489,  133 
S.  W.  210.  It  is  manifest  that,  If  a  strip 
only  11  feet  wide  was  taken,  this  would  not 
be  sufficient  for  Ingress  and  egress  In  con- 
structing and  maintaining  the  line,  and  In 
cases  of  this  character  what  Is  taken  should 
be  defined,  that  tmth  parties  may  know  their 
rights,  and  the  Jury  may  Intelligently  assess 
the  damages. 

In  view  of  the  condition  of  the  record  we 
conclude  that  each  party  should  pay  his  own 
cost  on  this  appeal. 

Judgment  reversed,  and  cause  remanded 
for  further  proceedings  consistent  herewith. 
The  plaintiff  will  have  leave  to  amend  his 
petition  on  the  return  of  the  case  to  the 
county  court 


MAT  V.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.   March  28, 
1913.) 

1,  InnicmnT  and  Infobhation  (|  119*)  — 

SUFFICIBNCT  OF  INDICTMENT. 

In  a  prosecution  for  murder,  where  an  In- 
dictment, in  the  first  count,  alleged  In  proper 
language  that  accused  and  other  persona  con- 
apired  to  murder  deceased  and  did  kill  her,  and 
in  the  second  count  averred  that  accused  and 
Other  persons  did  kill  and  mnrder  deceased,  and 
In  the  third  count  averred  that  deceased  was 
killed  by  unknown  persons,  and  that  accused 
did  aid  and  abet,  and  In  the  fourth  eoont  that 
accused  did  kill  and  murder  deceased,  and  on- 
known  persons  aided  and  abetted,  it  is  not  sub- 
ject to  demurrer,  even  thooKh  it  appeared  that 
accused  alone  conunitted  the  murder,  the  aUega- 
tions  of  conspiracy  being  mere  snrplosage;  for 
an  indictment  may  charge  the  commission  of 


the  offense  In  as  many  dUterent  modes  and  in 
aa  many  counts  as  the  pleader  desires. 

[Ed.  Note.— For  other  cases,  see  IndicCment 
and  Information,  Cent  Dig.  i|  811-S14;  Dee. 
Dig.  S  119.*] 

2.  iNDIcniKHT  ARD  IHTOBICAIIOR  (|  87*)  — 
TliCK. 

Under  the  direct  provldons  of  Gr.  Code 
Prac  I  129,  an  error  m  an  indictment  as  to 
the  time  the  offense  was  committ^  Is  imma- 
terial, where  it  was  alleged  to  bave  been  com- 
mitted prior  to  the  finding  of  the  indictment. 

[Ed.  Note.— For  other  caaos,  see  Indictment 
and  Information,  Cent  Dig.  H  244-^255;  Dec 
Dig.  I  87.*3 

8.  CanaKAi.  Law  (|  1166*)— ComiinTAKCB— 

Habulbss  Ebbob. 

The  denial  of  a  continuance  asked  on  the 
ground  of  the  absence  of  accused's  leading  coun- 
sel and  witnesses,  is  harmless,  where  it  appear- 
ed that  tiie  trial  was  postponed,  so  that  the  wit- 
nesses were  enabled  to  testify,  and  the  counsel 
was  in  attendance  throughout  the  case. 

[Ed.  Note.— For  other  case%  see  Criminal 
^.^Cgt^DIg.  |g  SlOO-8102, 8107-8113 ;  Dec: 

4.  Cbiuinal  Law  (|  36B*)— BviDsirOB— Otheb 

Offenss— Res  QEeesjs. 

In  a  prosecution  for  ^e  killing  of  a  wo- 
man, where  it  appeared  that  accused  first  shot 
her  husband  and  then  turned  his  sun  upon  ber, 
the  two  events  oocupyins  but  a  few  moments, 
evidence  of  the  fact  of  the  first  homicide  ja  ad- 
missible in  a  prosecution  for  Uie  second,  being 
part  of  the  res  geste. 

[Ed.  Note.—For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  807;  Dea  Dig.  %  365.*] 

5.  Cbiuinal  Law  (|  371*)— Bvidenck— Otheb 
Gbiues— Motive. 

Where  accused  shot  deceased's  boaband  lo 
prevent  him  from  testifying  in  an  action  be- 
tween  them,  and  then  lulled  deceased  so  aa  tu 
destroy  the  witnesses  of  his  crime,  the  evidentv 
of  the  first  UllinK  is  admlasihle,  in  a  prosecu- 
tion  for  tlw  seeono,  to  show  motive. 

[Ed.  Note.— For  otner  cases,  see  Criminal 
Law,  Cent  Dig.  U  830-832;  Dee.  Dig.  {  371.*] 

6.  APPIAI.  Am)  EBBOB  (I  a05*)— PUSENXA- 

TioN  at  Obovhdb  ov  Bsvibt  —  Offeb  op 

PaoOF. 

In  the  absence  of  offers  of  proof,  the  ex- 
clusion of  questions  shows  no  error ;  for  it  can- 
not be  presumed  that  the  evidence  sought  to  be 
elicited  was  competent 

[Ed.  Note.^For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  12ai,  1282;  Dec  Dig.  f 
205.*] 

7.  Cbiminai.  Law  ^  11S7*)— An«AJ>-IirvxT- 

ED  Ebbob. 

In  a  prosecotion  fbr  homlidde^  where,  at 
the  request  of  accused's  counsel,  t^  official 
stenographer  read  his  notes  to  contradict  a  wit- 
ness, accused  cannot  complain  that  the  ste- 
nograplier  was  improperly  aUowed  to  read  all  the 
notes ;  the  error,  U  any,  naving  beoi  Invited. 

[Ed.  Note.— For  other  cases,  see  Crimioal 
Law,  Cent  Dig.  H  8007-3010;  Dec  Dig.  f 
1137.*1 

8.  Cbiuinai.  Law  (|  726*}— Abqukkkt  of 
Counsel. 

In  a  prosecutioa  fw  homicide,  where  thenr 
was  no  endence  of  any  conspiracy,  or  tl^t  any 
person  other  than  accused  committed  Uie  crime, 
although  the  indictment  charged  that  the  of- 
fense was  the  result  of  a  <K)nspiracy,  argument 
by  the  prosecutor  that  there  was  no  proof  of 
any  conspiracy  was  not  improper,  where  de- 
fendant's counsel  had  previously  argued  chat 
there  was  evldaice  to  diow  that  some  pmoa 
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other  than  aocoMd  ml^t  have  oommitted  the 

offense. 

[Dl  Note.— For  other  caaei,  see  Criminal 
Iaw.  Cent  Dif.  |  ISSL;  Dec  Dig.  1  726.*] 

9.  CwiaiTAi.  LA.W  (I  684«)— O^UL— PuBXNca 
or  JuDas, 

The  trial  iadge  shonld  under  no  eiicnm- 
Btances  alisent  bimBelf  from  the  bench  without 
poetpcming  the  trial,  for,  to  -constitate  a  court, 
there  mnat  be  a  judge,  poMeased  of  certain 
qualifleatioiu ;  and  it  la  not  enoiuEh  for  the 
coart  to  call  a  member  of  the  bar  to  Bit  in  Mb 
place. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Gent  Dtg.  ||  1401-1464;  Dec.  Dig.  f 
e34.»J 

10.  Cbxhtrai,  Law  <|  1166^*>-;ArPBAL— 
Habiclbbs  EksoB. 

In  a  homicide  case,  where  the  court  Im- 
properly left  the  bench  during  the  prosecutor's 
argnment,  requesting  a  member  of  the  bar  to 
sit  in  his  ^lace,  the  error  is  liarmleBB,  where, 
upon  objection  by  accused's  counsel  to  the  pros- 
ecutor'a  argument,  the  prosecutor  stopped  his 
argument  and  waited  until  tlte  judge  returned, 
who  then  ruled  upon  it 

[Ed.  Note.— For  other  caae&  sea  Orlmlaal 
Law,  Cent.  Dig.  H  8114-8i2fl>:  Dae.  Dig.  | 
1166%.*] 

11.  GBnONAL  Law  (|  720*)— AMtmiin  or 

COUlfUL. 

In  a  prosecution  for  homicide,  where  the 
state  contended  that  three  shots  were  fired  by 
accused,  and  the  OTidenee  tended  to  show  that 
three  empty  cartridge  ahells  were  found  at  the 
place  of  the  offense,  argument  by  the  prosecutor 
with  respect  to  the  shells,  urging  the  theory  of 
three  shots,  was  proper. 

[Ed.  Note.— For  otber  case^  see  Criminal 
Law,  Cent.  Dig.  H  1670.  1671;  Dm.  Dig.  | 
720>] 

12.  CananAi.  Law  (|  728*)— Abguhert  ot 

CODNSBIr-OBJECnONS. 

Objections  to  argument  of  the  prosecntor 
in  a  homicide  case,  not  taken  antil  after  the 
case  has  been  concluded  and  snbnLltted  to  the 
jury,  come  too  late. 

[Ed.  Note.— For  other  cases,  see  Oiminal 
Law.  Cent.  Dig.  ||  1689-1G81;  Dee.  Dig.  I 

72a*) 

13.  GBnoiiAL  Law  (|  1171*)-^nuAx<— Pbbs- 

BNCK  OF  ACOnSID. 

While  one  accused  of  felony  Is  entitled  to 
be  present  at  all  steps  of  bis  trial,  and  it  Is 
improper  to  make  any  ruling  in  his  absence, 
the  orermling  of  an  objection  to  proper  argu- 
ment by  the  prosecutor  u  harmless ;  it  appear- 
ing that  after  the  case  had  been  property  8ul>- 
mitted  the  Jury  were  brought  back  Into  the  box, 
and  the  court  then  OTerruled  the  objection, 
which  bad  not  been  made  nntll  after  snbmis- 
sion.  telling  the  Jury  to  be  governed  by  what 
had  gone  Iwfore. 

[EkI.  Note.— For  other  cases,  see  Oiminal 
Law,  Cent  Dig.  ||  8126,  3127;  Dee.  Dig.  1 
1171.*] 

14.  duHiiTAi.  Law  <!  041*)— New  Thaii— 

CtnnjLATITK  EVIDBNCB— DiLIOBHCB. 

In  a  prosecution  for  homicide,  where  the 
credibility  of  accused's  fellow  prisoner,  who  tes- 
tified to  a  confession,  was  attacked  by  numer^ 
ons  witnesses,  evidence  tlmt  other  prisoners, 
who  were  present  did  not  hear  the  confession 
is  merely  eumulatlvet  aad  does  not  require  a 
new  trial 

[Ed-  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  2328-2330:  Dec.  Dig.  | 
041;*  Homicide,  Cent  Dig.  S  687.] 

15.  Cbikirax.  Law  ({  938*)— New  Tbxal. 

In  a  proaecuti<m  for  homicide,  where  <me 
oi  accused's  fellow  prisoners  bad  testified  to  a 


confession,  and  accused  and  his  attorney, 
though  Itnowing  that  other  prisoners  bad  been 
present  and  would  testify  that  they  dia  not 
hear  the  confession,  made  no  effort  to  secore 
their  attendance,  newly  discovered  evidence  that 
such  other  prisoners  heard  no  confession  Is  no 
ground  for  new  trial,  being  only  cumulative 
as  the  credibility  of  the  one  mo  testified  to 
the  confession  was  attacked,  and  there  being 
no  proper  showing  of  diligence. 

[Bd.  Note. — For  other  cases,  see  Criminal 
Lew.  Cent  Dig.  if  2306-2317;  Dec  Dig.  S 
988.*} 

Appeal  from  Circuit  Court,  Laniel  County. 
General  May  was  convicted  of  murder,  and 
be  appeala  Affirmed. 

Hacelwood  &  J<^8on,  of  London,  and  B. 
B.  Golden,  of  Barbourville,  for  ai^lant 
James  Gamett,  AUy.  QeiL,  and  O.  S.  Ht^an, 
Asst  Atty.  Gen.,  for  the  Commonwealth. 

SETITLB,  J.  The  appellant,  General  Uay, 
was  tried,  convicted,  and  given  the  death 
penalty  nnder  an  Indictment  jointly  charg- 
ing him  and  others  with  the  murder  of  Mrs. 
Belle  Meredith.  The  homicide  having  oc- 
curred In  Clay  county,  the  indictment  was 
found  and  returned  by  the  grand  Jnry  of  that 
county  at  tlie  April  term,  1011,  of  tlie  Clay 
circuit  court,  bnt  appelant  obtained  a  change 
of  venue  to  the  Laurel  drcolt  court,  where 
he  was  tried  during  Its  February  term,  1012. 
The  refusal  of  the  lower  court  to  grant  him 
a  new  trial  resulted  In  this  appeaL  There 
were  only  tliree  eyewitnesses  to  the  homi- 
cide. They  were  Farmer  Freeman,  said  to 
t>e  a  negro,  Uoyd  DntT,  and  the  appellant 
The  testimony  of  Freeman  was  to  the  effect 
tliat  on  the  day  of  the  klillng  he  (Sherman 
Meredith),  the  latter's  vrlfe,  BeUe  Meredith, 
and  a  little  four  or  five  year  old  son  of  the 
Meredith's  left  the  Meredith  home  to  visit 
one  Gabe  Smith,  from  whom  Sherman  Mwe- 
dith  desired  to  purchase  some  articles,  Smith 
being  about  to  remove  from  the  county; 
that  in  going  to  the  Smiths  he  and  the  Mere- 
diths passed  tlie  home  of  John  Duff,  where 
they  saw  an^ellant,  who  came  out  of  DulTs 
house  as  they  got  near  the  front  gate  and  In- 
vited Meredith  and  wife  to  enter  the  house, 
but  the  invitation  was  declined,  the  Mere- 
diths explaining  that  they  were  going  to 
Smith's  and  did  not  have  time  to  ttoDi  that 
passing  on  he  and  the  Merediths  readied 
Smith's  house,  where  th^  remained,  per- 
haps, two  hours,  and  then  started  on  their 
return  to  the  Meredith  home;  when  they 
reached  and  were  passing  the  residence  of 
John  DnGF,  appellant  again  made  his  appear- 
ance at  the  yard  gate  and  Insisted  that  Sher- 
man Meredith  go  Into  the  house,  telling  him 
that  he  had  plenty  of  whisky,  but  Meredith 
again  rtfnsed  the  Invitation,  and  he  and  his 
vrlfe  and  Freeman  proceeded  on  their  way 
and  had  almost  reached  Duffs  bam,  40  or 
GO  yards  from  the  house,  when  appelant 
called  to  Sbennan  Meredith  to  come  baxk, 
■aylnff  he  wanted  to  talk  with  1dm;  tiive- 
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upon  Ueredlth  went  back,  and  his  wife  with 
him.  BYeeman,  however,  sat  down  on  a  log 
by  the  Bide  of  the  road.  While  anieUant 
was  talking  with  Sherman  Meredith,  Freeman 
left  his  seat  on  the  log  and  walked  back  to 
within  10  or  16  feet  of  where  appellant, 
Meredith,  and  his  wife  were  standing ;  Free- 
man did  not  know  what  they  were  tJ>Hring 
about,  but  when  he  got  near  them  heard  ap- 
pellant ask  Meredith  to  look  at  some  object 
across  the  field,  which  Meredith  did,  and  as 
his  t&ce  was  tamed  tcom  appellant  the  lat- 
ter drew  a  platol  from  hia  pocket  and  shot 
him  In  the  back  of  the  head;  that  Mere- 
dith immedlatdy  fell  to  the  gronud,  and  as 
he  did  so  his  wife  caught  his  body  and  went 
down  with  him;  thereupon  appellant  point- 
ed bis  gun  over  the  fence  and  shot  twice  In 
the  direction  of  Mrs.  Meredith,  one  of  the 
shots  striking  and  killing  her ;  that  neither 
Meredith  nor  his  wife  had  a  weapon,  and 
Mrs.  Meredith  bad  not  sgokxia  a  word  to  &p* 
pellant 

Freeman  furUier  teattfled  that  following 
the  shooting  of  Meredith  and  wife  he  ran  for 
his  Ufe,  pursued  by  appellant,  who  followed 
him  across  the  field  and  shot  at  Um;  the 
plstfd  ball  takli^  effect  In  his  heeL  Freeman 
alao  teetiaed  that  be  was  without  a  weapon, 
and  did  not  attemjtt  to  prerott  appellant 
from  killing  Meredith  and  wife^  believing 
himself  to  be  in  danger  from  apiiellant 

Lloyd  Duff  testifled  tiuit  he  was  cutting 
wood  15  or  20  steps  away  from  the  place  of 
the  shooting;  that  he  saw  Meredith  come 
back  from  the  direction  of  the  bam,  bnt 
heard  him  aay  nothing  to  ai^llant;  saw 
appellant  fire  three  shots  at  Meredith  and 
wlf^  and  heard  Mis.  Mnedlth  say,  "LoMI 
have  mercy";  that  Mrs.  Meredith  had  no 
pistol,  nor  did  he  see  Freeman  with  a  pistol, 
or  see  him  sboot  with  <m& 

The  appellant  testifled,  in  substance,  that 
Sherman  Meredith,  in  returning  to  his  home 
from  Smith's,  stopped  at  DufTs  gate  and  call- 
ed to  him  to  come  out,  saying  he  wished  to 
see  blm ;  that  he  went  out  to  the  gate  and 
got  into  a  conversation  with  Meredith,  Mrs. 
Meredith  being  near  her  husband,  and  Free- 
man a  short  distance  beyond  Mrs.  Meredith ; 
that  Sherman  Meredith  cursed  and  abused 
him  and  att^pted  to  draw  a  pistol  from 
his  pocket,  which  he  did  partially  draw,  when 
apiwllant  drew  bis  pistol  and  ^t  the  flrat 
shot,  the  ball  taking  effect  In  Meredith's  face 
or  head ;  that  Meredith  then  fell  against  the 
paling  fence  and  to  the  ground,  and  that  at 
that  Juncture  tie  (appellant)  was  shot  at  by 
Freeman,  who,  following  the  shot,  turned  and 
ran;  that  he  shot  at  Freeman  as  the  latter 
ran  off,  and  Jumping  the  fence  followed  him 
for  some  distance  across  the  field,  and  nntU 
Freeman  made  his  escape^  Appellant  fur- 
ther testified  that  three  shots  were  fired  at 
Duff's  house,  one  of  them  he  fired  at  Sh^ 
man  Meredith  and  another  at  Freeman,  after 
the  latter  shot  at  blm;  that  be  did  not  shoot 


at  or  try  to  sboot  Mrs.  MerediUi,  bnt  that, 
in  his  opinion,  she  was  shot  by  Freranan  in 
attmnpting  to  shoot  him. 

What  we  have  thus  outlined  of  the  evi- 
dence are  the  salient  facts  of  the  tiomicide. 
It  will  be  observed  that  Freeman  was  In 
many  essential  particulars  corroborated  by 
Lloyd  Duff;  on  the  other  hand,  we  have  been 
unable  to  find  any  evidence  corroborative  of 
appellant's  testimony.  Moreover,  be  is  con- 
tradicted by  the  numerous  admiadons  of 
guilt  made  by  him  at  the  time  of  his  arrest* 
and  in  repeated  subsequent  conversationa 

To  John  Wilson,  deputy  sheriff  by  whom 
appellant  was  arrested  at  Winchester,  wbert 
he  had  fled  after  killing  Meredith  and  wife, 
he  said:.  '^The  trouble  came  up  over  a  board 
tree  Meredith  had  cut  on  land  ot  bis  motbw ; 
that  he  shot  at  the  n^^o;  that  be  did  not 

want  any  G         d         negro  to  testis 

against  him ;  that  a  dead  person  could  not 
talk,  and  tb»e  was  no  vltnesa  against  him; 
that  be  tried  to  kOl  them  aU;  be  did  not 
want  wltnessea;  the  woman,  was  atiot  in  the 
guts,  in  the  stomaCh.** 

To  Bufus  Wilson,  jailer  of  Bell  eooniy.  he 
said,  while  confined  In  the  Plneville  jail: 
That  bis  mother  and  Sherman  MerediUi  bad 
been  disputing  over  a  board  tree ;  and,  fur- 
ther: "I  am  all  zig^t  now;  I  have  g/A  than; 
I  know  niy  feicea.  I  have  been  In  trouble; 
I  have  got  them  on  this  proportion  that  no 

one  aav  me,  except  the  d  n  n^pw;  I  ran 

him  acroM  a  tBR-Rcn  SOA  and  tried  to  kill 

him;  I  shot  the  a  of  a  b  in  the  heel ; 

I  know  be  will  dle^  because  I  abot  blm  wUb 
a  copper  Jacket  If  he  dmit»  the  Jury 
won't  bcdleve  him,  because  tluy  know  he  is 
pre]n<Uoed  against  me;"  Hie  Jailer  thai 
asked  him  about  the  other  wttnesa  to  the 
killing,  Lloyd  Duff,  and  his  reply  was:  "That 
is  aU  right;  he  la  with  me."  To  whlcb  WU- 
son  replied,  "Ton  are  all  right,  then,"  in  an* 
SWOT  to  which  ai^Uant  said:  "Yea,  air; 
what  It  takes  is  proof;  I  have  got  the  proot 
Nobody  saw  it  but  the  n^ro  and  Dnir.  Doff 
is  with  m^  and  tli^  won't  believe  what  the 
negro  swears  to.  The  woman  picked  iq>  bis 
head,  and  said,  'Hon^  he  has  killed  you,' 
and  she  grabbed  ttie  man  as  he  fdL" 

Isaac  Hopkins  testified  that  appellant  told 
him  be  and  Meredith  had  trouble  over  a  board 
tree  and  the  lines  between  the  farms;  that 
he  fired  four  shots  at  the  negro,  and  would 
have  killed  him  if  he  had  moro  cartridges; 
that  he  understood  the  negro  was  shot  In 
the  heel,  and  that  if  he  wad,  with  an  auto- 
matic bullet,  it  would  kill  him,  and  then 
"there  wont  be  any  witnesses  to  tell  of  the 
killing  but  my  friends.  *  *  *  I  killed  the 
woman;  she  had  her  hands  under  her  apron ; 
had  a  pIstoL"  Appellant  also  said  to  this 
witness  In  the  same  conversation:  "There  is 
nothing  in  killing  a  man.  The  main  thing  la 
to  Work  on  your  proof."  Also  that  he  had 
trouble  before  with  the  Lewises  and  Iter^ 
dltbs,  and  that  this  led  to  the  kiiUnit 
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To  Joe  Page  he  said  he  told  the  woman  to 
cut  It  out,  and  If  she  did  not  he  would  pat 
It  to  her;  that  the  woman  was  hollering; 
that  the  negro  got  away ;  that  be  would  have 
killed  him,  but  that  he  got  away. 

To  Speed  Bryant,  who  was  confined  with 
appellant  in  the  Plnerille  Jail,  he  said:  "When 
Meredith  fell,  the  top  of  bis  head  boun<»d 
up."  Bryant  then  said  to  him,  "I  understand 
there  was  a  pair  of  twins  in  the  woman," 
to  wbl<^  aKKllant  rcftlied:  "^es;  I  tried 
my  damndest  to  shoot  her  rli^t  through  both 
of  them." 

In  Tiew  of  the  convincing  character  of  the 
evidence,  the  sex  and  helpleesnes  of  the  per* 
son  slain,  and  the  wantonness  and  cruelty 
manifested  by  the  slayer  in  committing  the 
crime,  It  is  not  apparent  that  the  flndtug  of 
the  Jury  could  have  been  other  than  a  ver- 
dict of  guilty,  or  that  any  punishment  short 
of  that  Inflicted  by  the  verdkt  would  have 
met  the  ends  of  Justice. 

[1]  The  first  gronnd  relied  on  by  appel- 
lant's counsel  for  a  reversal  is  tliat  the  trial 
court  erred  In  overruling  his  demurm  to 
the  indictment  The  record  furnishes  no 
support  for  this  contention.  The  Indictment 
contains  four  counts.  In  the  first  count  it  is 
alleged  in  proper  language  and  In  the  usual 
technical  terms  tliat  appellant  and  other  per- 
sons, whose  names  were  to  the  grand  jury 
unknown,  confederated  and  conspired  to- 
gether to  kill  and  murder  Mrs.  Belle  Mere* 
dlth,  and  In  pursuance  of  such  conspLracy 
did  kill  and  murder  her.  In  the  second  count 
It  la  alleged  in  like  terms  that  am>ellant  and 
the  persons  referred  to  did  kill  and  murder 
Mrs.  Belle  Meredith.  In  the  third,  that  she 
was  killed  and  murdered  by  one  or  more  of 
the  persons,  whose  names  were  to  the  grand 
Jury  unknown,  and  that  appellant,  being 
present,  did  aid,  abet,  counsel,  and  assist  In 
such  murder.  In  the  fourth,  that  appellant 
did  kill  and  murder  Mrs.  Belle  Meredith, 
and  that  the  other  persons,  who  were  to  the 
grand  Jury  unknown,  b^ng  present,  aided, 
abetted,  and  assisted  In  the  commission  of 
the  crime. 

It  is  a  well-known  rule  of  law  that  an  In- 
dictment may  charge  the  commlsalcm  ctf  an 
offense  In  different  modes  and  In  as  many 
counts  as  the  pleader  deslrea  to  present  It; 
and  when  the  indictment  U  thus  drawn, 
presenting  sufllciently  in  eadi  oount  every 
aspect  of  the  case  In  which,  from  the  evi- 
dence befbre  the  grand  Jury,  the  crime  might 
have  been  oonmdtted,  the  aocnaed  may  be 
convicted  iqNm  evidence  showing  his  guilt 
undn  any  of  tile  counts.  Anderson  v.  Com- 
monwealth, 144  Ky.  215,  137  S.  W.  1063; 
Gambrti  v.  Oommonwealth,  63  8.  W.  272,  23 
Ky.  lAw  Bep.  Jackson  v.  Oommon- 

wealth, 100  Ky.  240,  88  &  W.  422,  1091,  18 
Ky.  Law  Rep.  795,  66  Am.  St  Rep.  83& 

In  Overstreet  v.  Commonwealth,  147  Ky. 
471, 144  S.  W.  751,  we  held:  "An  Indictment 
may  contain  more  than  is  neosaaaty,  or  it 


may  be  phrased  in  inapt  words,  or  the  ma- 
tencea  may  be  ongramnmtlcally  or  ai^wardr 
ly  expressed,  or  the  spelling  not  conform  to 
approved  standards,  but  if,  whm  consider- 
ed as  a  whole,  the  charge  Is  stated  with  suffi- 
cient clearness  and  certainty  to  enable  a 
person  of  common  understanding  to  know 
what  he  Is  diarged  with,  and  to  enable  the 
court  to  pronounce  Judgment,  no  error  in 
form  of  expression  will  make  the  indict- 
ment bad.  *  *  *  In  otba  words.  In  con- 
slderlng  the  sufficiency  of  an  indictment.  It 
will  be  read  and  considered  as  a  whole; 
and  If,  when  so  read  and  c<mddered.  It  sub- 
stantially conforms  to  the  requlr^ents  of 
the  Code  in  req>ect  to  matters  therein  point- 
ed out  as  material  and  nocesaair.  It  will  be 
a  good  indictment." 

Treating  as  surplusage  the  conspiracy 
charged  and  the  killing  done  in  pursuance 
thereof,  It  Is  patent  that  the  indictment  in 
this  case  charges  directly  and  certainly  that 
the  appellant  did  kill  and  murder  Mrs.  Belle 
Meredith,  first,  by  conmiittlng  the  crime  In 
conjunction  with  others;  second,  by  aiding 
and  abetting  sndi  others  In  its  commiasion; 
third,  by  doing  It  hlmaelf ,  aided  and  abetted 
by  the  othera 

[2}  It  Is  evident  that  the  statement  made 
In  the  indictment  that  the  crime  was  com- 
mitted April  17,  1911,  Is  a  mistake,  as  the 
IHTOof  shows  It  was  committed  on  Man^ 
1011 ;  but  this  mistake  does  not  vitiate  the 
Indictment,  as  it  also  alleges  that  the  crime 
was  committed  before  the  finding  of  the  In- 
dictment Section  129.  Criminal  Code,  pro- 
vides: "The  statement  in  an  indlctmoit  as 
to  the  time  at  which  the  <^ense  was  com- 
mitted is  not  material  further  than  as  a 
stat^ent  that  It  was  committed  before  the 
time  of  finding  the  indictmoit,  unless  the 
time  be  a  material  ingredient  In  the  of- 
fense." Jones  V.  Commonwealth,  1  Bn^,  34, 
89  AnL  Dec.  606;  Commonwealth  v.  Miller, 
79  Ky.  461;  Williams  t.  Commonwealth,  18 
S.  W.  1024,  13  Ky.  Law  Bejk  893;  C<Mnmou- 
wealth  T.  Davis,  94  Ky.  612,  28  S.  W.  218, 
15  Ky.  Law  Rep.  262;  Stzlcklfai  v.  Common- 
wealth, 88  Ky.  666. 

'  [S]  Appellant  also  complains  that  the  trial 
court  erred  In  overruling  his  several  motions 
for  a  contlnnanoe  of  his  caaa  Whoi  tluse 
mothum  were  mad^  affldavita  were  filed 
showing  the  absOMie  of  matolal  witnesses 
and  the  illness  and  al»enoe  of  appdlant's 
leading  counsel,  B.  B.  Golden.  Tba  omtln- 
nance  was  refused,  but  the  case  was  laid 
over  from  time  to  time  until  the  attend- 
ance of  all  the  wltnesaes,  declared  In  the 
affldavita  to  be  absent,  was  procured  tor  the 
trial.  It  also  appears  fJrom  the  record  tlmt 
Mr.  Golden,  app^lant's  clilef  oonnsel,  was  In 
attendanco  throughout  tlia  trial  and  con- 
ducted the  defense  with  his  usual  vigor  and 
ability.  The  record  fslls  to  show  any  error 
in  the  court's  reposal  of  the  continuance 
[4]  Appellant-  makes  the  fnrOiar  complaint 
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that  the  oonrt  admitted  Incompetent  erldence 
on  the  trlaL  The  evidence  alleged  to  be  In- 
competent was  that  with  respect  to  appel- 
lants klltlDg  Sherman  Meredith  Just  before 
he  killed  Mrs.  Meredith.  It  Is  argned  tliat. 
as  appellant  was  tried  and  convicted  under 
a  separate  indictment  for  the  marder  of 
Sherman  Meredith,  and  his  punishment  fixed 
at  confinement  In  the  penitentiary  for  life, 
proof  of  that  IdlUng  greatly  prejudiced  his 
Tights  in  the  trial  for  the  killing  of  the 
wife.  If  this  is  so,  it  was  unavoidable. 
Evidence  of  appellant's  trial  and  conviction 
for  the  killing  of  Sherman  Meredith  was  not 
admitted,  but  his  killing  of  the  latter  was 
properly  admitted;  for  It  was  competent  as 
evidence  on  two  grounds:  First,  because  do 
Immediately  connected  with  the  killing  of 
the  wife  that  it  was  a  part  of  the  res  gestee ; 
second,  because  It  Berved  to  show  the  unlaw- 
ful Intent  or  motive  for  the  killing  of  the 
wife  by  appellant. 

An  elatwrate  discussion  of  the  rule  as  to 
the  admissibility  of  such  evidence  and  a  re- 
view of  the  authorities  thereon  may  be 
found  in  O'Brien  v.  Commonwealth,  115  Ky. 
608,  74  S.  W.  666,  24  Ky.  Law  Rep.  2511. 
In  that  case  O'Brleu,  with  a  companion, 
Whitney.  In  attempting  to  commit  a  burgla- 
ry, killed  the  owner  of  the  bouse  broken  into. 
On  the  trial  evidence  of  burglaries  commit- 
ted by  the  accused  on  the  same  night  in  the 
same  neighborhood,  and  shortly  before  the 
commission  of  the  murder,  was  admitted  to 
show  the  motive  with  which  the  accused 
broke  into  the  hoose  where  the  murder  was 
committed.  The  cases  dted  in  the  opinion 
In  support  of  this  mllng  are  Tye  t.  Com- 
monwealth, 3  Ky.  Law  Bep.  S9;  Thomas  v. 
Commonwealth,  1  Ky.  Law  Rep.  122;  Bishop 
V.  Commonwealth,  100  Ky.  558,  60  S.  W.  190, 
22  Ky.  Law  Rep,  1161.  The  opinion  also 
quotes  with  approval  the  following  excerpts 
from  Bishop's  New  Criminal  Procedure,  vol. 
1, 1 1128,  bearing  on  the  same  subject :  "The 
Intent,  knowledge  or  motive  under  which  the 
defendant  did  the  act  charged  against  Mm, 
not  g«i«all7  admitting  of  other  than  clr- 
cumrtautial  evidence,  may  often  be  aided  In 
the  proofs  by  showing  anotber  crime,  ac- 
taal  or  attempted.   Then  it  la  permissible." 

Also  the  following  from  tiie  same  volume 
(section  1125) :  "Whole  transaction.  As  ex- 
plained andw  the  doctrine  of  res  gesbe, 
whenever  a  part  of  a  transaction  appears  In 
evidence  the  rest  is  thereby  nude  admissible. 
Bo  that  the  entire  transaction  wherein  it  Is 
claimed  that  the  wrong  In  issue  was  done 
may  be  shown,  though  It  Includes,  also,  other 
crimes,  and  even  though  each  transaction 
was  a  continuing  one,  or  transpiring  In  parts 
on  different  days."  1  Oreenleaf  on  Evidence, 
I  53;  8  Oreenleaf  %  IS. 

In  Bishop  V.  Commonwealth,  supra,  the  ac- 
cused killed  an  officer  wlio  was  trying  to  ar- 
rest for  another  murder  he  had  com- 
mitted but  an  hour  before.   On  bis  trial  for 


the  murder  of  the  officer  erldmoe  sa  to  the 
first  ktUb^  was  admitted.  On  appeal  It  was 
insisted  for  the  accnsed  that  evidence  as  to 
the  first  killing  was  Incompetent,  and  that 
he  was  greatly  prejudiced  by  its  admission, 
but  in  rejecting  that  contention  the  coart 
said:  "It  was  competent  to  establlsli  any 
fact  which  tended  to  show  motive  on  the 
part  of  the  accused,  and  to  make  plain  to  the 
Jury  the  relations  which  existed  between  tlie 
accused  and  the  officer  at  the  time  the  homi- 
cide was  committed.  *  *  *  In  establish- 
ing the  fact  of  the  kllUng,  it  was  impossiUe 
to  avoid  proving  some  of  the  details.  •  •  • 
Of  course,  it  was  essential  that  the  jury  be 
told  that  the  killing  at  tlie  'lagoon'  was  not 
to  establish  guilt  under  the  Indictment  upon 
wUcb  appellant  was  being  tried,  Irat  was 
only  to  show  why  appellant  was  on  tt»e  car, 
and  to  establish  motive  for  the  homicide. 
This  the  trial  judge  repeatedly  and  with  ex- 
emplary care  explained  to  the  jury.  •  •  • 
It  is,  perhaps,  unfortunate  for  the  appellant 
that  the  first  homicide  was  so  interwoven 
with  the  second  as  to  furnish  a  motive^  It 
was  for  that  purpose,  and  that  purpose  only, 
competent.  •  •  •  *•  Miracle  v.  Common- 
wealth, 148  Ky.  453,  146  S.  W.  1136;  Gross 
V.  Commonwealth,  151  Ky.  87,  151  S.  W.  36. 

[5]  The  killing  of  Mrs.  Meredith  followed 
80  quickly  the  killing  of  her  husband  that 
there  was  barely  an  appreciable  interval  of 
time  between  the  acts.  It  may  therefore 
well  be  said  that  the  homicides  were  so  in- 
separably connected  as  to  constitute  one 
transaction  and  make  it  practically  Impossi- 
ble to  admit  evidence  as  to  one  of  them  with- 
out admitting  it  as  to  the  other.  Obviously, 
proof  of  both  homicides  was  admissible  on 
the  trial  of  appellant  for  either.  And  had 
there  been  a  greater  Interval  of  time  between 
the  homicides,  evidence  as  to  the  first  would 
still  have  been  competent  on  appellant's  trial 
for  the  last,  as  it  tended  to  show  his  motive 
for  the  last  homicide  and,  together  with  his 
subsequent  confessions,  left  no  doubt  that  the 
last  killing  was  for  the  purpose  of  prevent- 
ing Mrs.  Meredith  from  becoming  a  witness 
against  him  for  the  killing  of  her  husband, 
whom  he  had  slain  from  a  different  motive, 
namely,  because  of  a  difficulty  he  had  with 
appellant's  mother  over  the  catttng,  hy  some 
member  ta  the  latter^i  family,  of  bla  timber. 
It  appears  from  Uu  record  that  the  trial 
Judge,  with  proper  explldtness,  explained  to 
the  Jnry  that  proof  of  the  killing  of  Sherman 
Meredith  by  appellant  famished  no  evidence 
of  bis  guilt  under  the  indictment  for  the 
murder  of  Mrs.  Meredith,  but  was  only  evi- 
dence to  show  the  Intent  or  motive  with 
which  appellant  killed  the  latter.  It  la  to 
be  presumed  that  this  admonition  prevented 
the  jury  from  considering  the  evidence  with 
respect  to  the  killing  of  Sherman  Meredith 
for  any  other  purpose  than  that  for  which 
the  court  peiviitted  Its  Introductltm.  There 
was  therefore  no  error  In  its  admlssknL 
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[I]  Appdlant'8  fnrtber  cootentlon  that  the 
trial  court  erred  in  exdadlDg  competent  evt- 
denee  ofFered  In  bis  behalf  finds  no  support 
from  anrthlng  appearing  in  the  record.  It 
appears  trom  the  record  that  numerous  ques- 
tions were  asked  in  appellant's  behalf  which 
the  court  would  not  permit  the  witnesses,  to 
whom  they  were  addressed,  to  answer;  but 
It  Is  imiMMsIble  for  us  to  say  whether  such 
answers  as  were  thus  excluded  would  hare 
been  competent  as  erldence,  because  of  the 
absence  of  avowals  as  to  what  the  answers 
would  have  been.  Robinson  t.  Gommon- 
wealth,  149  Ky.  291,  148  S.  W.  45. 

[7]  It  Is  also  complained  by  appellant  that 
L.  P.  Thompson,  offldal  stenographer  of  the 
court,  upon  being  Introduced  for  the  purpose 
of  contradicting  the  testimony  of  a  witness 
of  the  commonwealth,  was  allowed  by  the 
court  to  read  from  his  stenographic  notes  or 
transcript  made  therefrom  all  the  testimony 
of  the  witness.  As  It  appears  from  the  rec- 
ord that  appellant,  through  his  counsel,  con- 
sented or  rather  asked  that  this  be  done^  he 
will  not  be  heard  to  say  that  the  court  com- 
mitted an  error  in  permitting  It 

We  find  no  merit  in  appellant's  complaint 
of  the  instructions.  By  them  the  Jury  were 
told  in  what  state  of  case  they  would  be  au- 
thorized to  find  the  appellant  guUty  of  mur- 
der or  voluntary  manslaughter,  and,  if  guilty 
of  the  flrst,  what  punishment  might  be  in- 
flicted, but.  If  guilty  of  the  last,  that  they 
should  simply  so  declare  In  their  verdict; 
also  what  would  authorize  a  verdict  of  ac- 
quittal, and  what  would  Justify  the  applica- 
tion of  the  law  of  self-defense;  while  in  and 
throui^  them,  separately  and  as  a  whole, 
ran  the  admonition  to  the  Jury  to  allow  ap- 
p^nt  the  bmeflt  of  every  reasonable  doubt 
in  the  matter  of  determining  his  guilt  or  in- 
Boceno^  or,  if  they  found  him  guilty,  to  de- 
termlnlxig  the  degree  of  hla  ofEense. 

[I]  Complaint  Is  made  by  the  appellant  of 
the  mllng  of  the  trial  court  In  refusing  to 
snataSn  the  objection  made  by  hla  coniuel  to 
some  portion  of  the  a^ument  of  Judge  Faulk* 
ner,  who  assisted  In  the  imMecntkHa  of  the 
case.  We  do  not  find  from  the  bill  of  ex- 
ceptimis  that  any  particular  statement  made 
by  Jndge  Faulkner  was  asked  to  be  exdnded 
from  tb0  consideration  of  the  Jury,  hut  the 
motion  seemed  to  be  to  ezdnde  from  their 
consideration  all  the  argument  and  state- 
ments made  by  Jndge  Faulkner  tondilng  on 
the  rabjeet  (tf  eomidracy.  We  also  gather 
from  the  record  that  B.  H.  JobxMm,  of  coun- 
sel for  the  appellant,  who  preceded  Judge 
E^ulkner  In  the  argument,  dwelt  at  some 
l«igtb  upon  the  evidence  which  apparently 
bore  upon  the  charge  of  coaq)ira<7,  and  ar- 
gued that  there  was  aome  evldrace  to  show 
that  some  person  other  than  appellant  might 
have  killed  Mrs.  Meredith.  It  appears  that 
what  waa  said  by  Judge  Faulkner  on  Oie 
subject  of  the  conspiracy  was  In  answer  to 
the  statements  (tf  Johnson  and  in  combating 


what  the  latter  had  said.  As  the  Indict- 
ment had  unnecessarily  alleged  a  conspiracy, 
and  there  was  evldmce  of  none,  the  com- 
monwealth baring  rested  its  claim  to  a  con- 
viction upon  tlie  sufficiency  of  the  evidence 
as  to  appellant's  having  committed  the  crime 
alon^  neither  Johnson  nor  Juige  Faulkner 
should  have  indulged  In  an  a^ment  on  the 
question  of  conspiracy;  but,  as  Judge  Faulk- 
ner conceded  that  there  was  no  proof  of  a 
conspiracy,  and  what  he  said  in  argument 
was  mer^  responsive  to  the  argument  of 
Johnson,  the  failure  of  the  court  to  exclude 
it  from  the  consideration  of  the  Jury  did  not 
prejudice  any  substantial  right  of  the  appe- 
lant. 

[I,  It]  Appellant  also  complains  that  the 
trial  Judge  absented  himself  from  the  court- 
room during  a  portion  of  the  trial,  and  while 
Judge  Faulkner  was  making  his  argument 
to  the  Jury.  It  appears  from  the  record  that 
the  trial  Judge,  during  the  argument  of  Judge 
Faulkner,  absented  himself  from  the  court- 
room for,  perhaps,  10  or  15  minutes  for  a 
purpose  that  appears  to  have  he&a,  by  him, 
regarded  necessary.  Before  leaving  the  court- 
room, however,  he  called  B.  G.  Reams,  a 
member  of  the  bar,  to  him  and  had  him  take 
his  seat  on  the  bench.  This  was  done  with- 
out consulting  counsel  on  either  side  of  the 
case.  During  the  brief  absence  of  the  Judge 
from  the  courtroom  objection  came  from  op- 
posing counsel  to  some  statement  made  by 
Judge  Faulkner  in  his  argument  to  the  Jury. 
The  attorney  ocyiupying  the  Judge's  seat  did 
not  pass  upon  the  objection,  but  sent  for 
the  Judge  of  the  court,  who  at  once  returned 
to  the  courtroom,  took  his  place  upon  the 
bench,  and  promptly  ruled  upon  the  objec- 
tion. When  the  objection  was  made,  Judge 
Faulkner  discontinued  his  a^ument  until 
the  return  of  the  Judg^  and  resumed  it  after 
the  latter  ruled  on  the  objection  which  bad 
been  made  by  opposing  counsel  during  his 
absence  from  the  conrtroom. 

We  would  not  be  understood  as  saylnff  tliat 
a  trial  Jndge  may  alnent  himself  from  the 
courtroom  during  the  trial  of  a  case  In  bis 
court.  As  said  in  Wbeelw  v.  Commonwealth, 
120  Ky.  e»7,  87  &  W.  tm,  27  Ey.  law  Bep. 
1090:  "To  constitute  the  court,  there  must 
be  a  Judge,  possessed  of  certain  constitution- 
al auaUflcatlons ;  and  he  should  be  present 
at  every  stage  of  the  trial,  in  order  that  he 
may  conduct  the  same  and  ivotect  the  rights 
both  of  the  state  and  the  accused.   •  •  ••■ 

There  are,  of  course,  times  when  the  Judge 
must  temporarily  leave  the  courtroom,  but 
such  absences  should  occur  only  when  im- 
peratively necessary,  and  be  made  as  brief 
as  possible.  Before  leaving  the  conrtroom, 
however,  the  Judge  should  announce  hla  pur- 
pose to  do  so,  suspend  any  trial  then  In  prog- 
ress, and  declare  a  recess  until  his  return. 
By  this  means  litigants  will  be  protected  In 
their  rights  and,  in  the  tonporary  absence 
of  the  Judges  the  bnalnoss  of  the  ooort  but 
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UtU«  ntarded.  It  Is  Mfo  to  ny  tbat  any 
otber  course  of  conduct  tlian  that  we  bave  In- 
dicated tor  tbe  guidance  of  the  Judge  would 
be  hasardooB  to  the  ritfita  at  litigants  and 
liable  to  more  hurtful  to  the  public  good. 
But  no  reason  la  apparent  lor  oui  holding  that 
tbe  brief  abaenoe  from  the  courtroom  of  the 
judge  presiding  in  the  Instant  case  was  prej- 
udicial to  a];^>eilant  Nothing  occurred  in 
bis  abswce  to  elicit  an  objertlon  from  appd- 
lant's  counsel,  «uept  the  single  statement 
made  In  argnmott  for  the  commonwealth  by 
Judge  Faulkner,  who,  upon  hearing  the  ob- 
jection, did  not  persist  Ui  or  r^ieat  tbe 
statement,  but,  on  the  contrary,  discontinued 
his  argumott  until  the  Judge  returned  and 
ruled  on  the  objection.  The  statwunt  ob- 
jected to  does  not  appear  to  have  bem  ma- 
terial or  prejudicial,  and  apptilant^s  couns^ 
seems  to  attach  less  importance  to  the  All- 
ure of  the  trial  Judge  to  sustain  the  objection 
to  it  than*to  the  fact  of  bis  absence  ftom  tbe 
court  at  tba  time  the  objection  was  first 
made. 

[11]  It  Is  further  contended  by  ISie  ai^- 
lant  that  the  court.  In  his  absence^  oremiled 
a  motion  made  by  his  counsel  to  ezcdude 
from  the  consldOTatlon  of  the  Jury  certain 
remarks  made  by  the  commonwealth's  attor- 
ney In  argument,  and  also.  In  his  absence 
submitted  the  case  to  the  Jury,  nie  first 
of  these  contttitlons  Is  sustained  by  the  rec- 
ord ;  the  second  Is  not  We  are  of  oidnion, 
howevOT,  tbat  there  was  no  error  in  the 
court's  refusal  to  exclude  from  tbe  oon^dera- 
tion  of  tbe  Jury  the  statement  of  tiie  com- 
monwealth's attorney  objected  to.  Tbe  state- 
ment was  with  respect  to  three  empty  cart- 
ridge sh^  wbltA,  according  to  the  evldoioe, 
were  found  on  tiie  ground  at  the  ^oe  of  the 
homicide.  If,  as  tbe  commonwealth  contend- 
ed and  Its  evidence  tended  to  show,  three 
shots  wrae  fired  by  appellant  at  the  time 
of  the  homicide,  it  was  competent  tor  the 
commonweal&'B  attorney  to  argne  to  tbe  Jury 
that  Its  theory  as  to  tbe  firing  of  three  shots 
by  appelant  was  sustained  by  the  finding  of 
the  empty  sh^  at  the  place  of  t3ie  homicide. 

[11,11]  The  statemrat  of  the  common- 
wealth's attorney  was  not  objected  to  when 
made,  and  the  motion  of  his  connsd  to  ex- 
dude  it  was  not  made  until  after  the  argu- 
ment of  the  commonwealtib's  attorney  was 
concluded,  tbe  case  submitted  to  the  Jury, 
and  the  court  had  adjourned  for  its  noon 
recess,  and  was  presented  to  the  Judge  of  tbe 
court  where  he  had  gone  to  get  his  noon  meaL 
The  Judge  declined  to  pass  on  the  motion 
antU  court  reconvened,  and  then  OTerroled 
It,  which  be  might  weU  have  done  on  Hie 
single  ground  that  It  came  too  latft  Blanton 
T.  Commonwealth,  147  Ky.  812, 146  S.  W.  10. 
This  ruling  was  made  in  the  presence  of  the 
Jury  and  In  the  absence  of  the  anidlant. 
It  appears,  however,  that  the  court  made  no 
comment  upon  the  motion,  but  merely  over- 
raled  It  and  admonished  the  Jury  to  be  gov- 
«med      tbe  erUtenee  tbey  had  been  per* 


mltted  to  hear.  As  pcerlonaly  stated,  the  n» 
ord  does  not  sustain  tbe  contention  that  the 
case  was  submitted  to  the  Jury  In  the  ab- 
sence of  the  aivdlant  It  Is  true  affidavits 
80  stating  were  filed  on  appellant's  motion 
for  a  new  trial,  but  affidavits  of  officers  of 
the  court  and  others  that  snch  was  not  the 
case  were  also  filed,  and  the  latter  are  sup- 
ported by  tbe  statements  of  the  bill  of  ex- 
ertions, signed  and  oertifled  by  the  Judge; 
From  tbe  record  as  a  whole  It  Is  fairly  ap- 
parent that  appellant  was  present  In  persim 
and  by  counsel  whoi  the  case  was  submitted 
to  tbe  Jury.  Tha  argument  was  eoncladed 
before  tbe  no<m  adjournment  <mF  the  court, 
and  before  the  adjoummait  the  Jury  were^ 
In  sDbstanc^  told  by  tbe  court,  in  the  pne- 
ence  of  aiq;>elhuit  and  liJs  counsel,  that  the 
admonitions  previously  given  than  not  to 
discuss  tbe  case  among  themselvea  until  it 
was  finally  submitted  to  than  were  removed, 
and  they  were  at  liberty  to  discuss  and  de- 
cide it  They  were  not  then  taken  to  Oie 
Jury  room,  but  were  left  In  charge  of  the 
sheriff  to  be  tak^  to  lundieon.  It  does  not 
appear  whether  the  sheriff  was  directed  by 
the  court  to  return  them  to  the  courtroom 
or  jury  room  after  luncbeon.  Be,  however, 
returned  with  them  to  the  courtroom,  and 
they  were  in  tbe  Jury  box  when  the  court 
reconvened  and  passed  on  the  moti<m  of  ap- 
pellant's counsel  In  respect  to  the  exdualon 
of  a  part  of  the  OHnmonwealtb's  attorn^* 
argnment 

This  court  should  not  have  ruled  on  ap- 
pellant's motion  or  adnumiahed  tbe  Jury  hi 
bis  absraitie,  nor  diould  appdlant's  counsd, 
who  were  present,  have  pomltted  tt  to  do  so 
without  objection ;  but  we  are  unable  to  see 
that  the  action  of  the  court  In  these  particu- 
lars could  have  prejudidally  affected  any 
substantial  right  of  aivellant;  and  la  the 
absence  of  an  affirmative  showing  that  he 
was  thereby  prevented  from  having  a  Jhir 
and  impartial  trial  we  do  not  brieve  a  re- 
versal of  tixe  Judgment  would  be  aothorfzed. 
In  other  words,  we  will  not  reverse  a  Judg- 
ment of  conviction  in  a  case  of  felony  be- 
cause of  a  single  absence  of  the  accused  torn 
court  during  the  progress  of  the  trial,  or  at 
tbe  taking  of  aaane  unimportant  st^  In  tbe 
case  following  its  submission  to  the  Jury,  un- 
less, considering  the  whole  record,  we  are  of 
opinion  that  his  substantial  ri^ts  wwe  prej- 
udiced tber^. 

In  Howard  v.  Oommcmwealth,  118  Ky.  1, 
80  a  W.  211,  81  S.  W.  701,  2S  Ky.  Law  Sep. 
2218,  26  Ky.  Law  Hep.  863,  we  held  that  it 
was  not  ground  for  reversal  of  a  Judgment 
of  c<mvlctl<m  for  felony  that  during  tbe 
impaneling  of  the  Jury  the  court,  with  appel- 
lant's consent,  examined  a  Juror  In  appd- 
lanfs  absmce  touching  his  optnlon  of  the 
case,  and  excused  him.  In  the'  oplulfm  it  Is 
said:  *'lJpoa  the  other  hand,  it  la  inriated 
flor  sibilant  that  It  was  wror  tn  tbe  court 
to  examliie  Alexander  [the  ucused  Juror] 
in  his  absence  and  that  be  could  not  legally 
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waive  his  right  to  be  present  at  mdk  ezam- 
lDatt(HL  In  support  of  this  cmtentlon,  aec- 
tlon  183,  Criminal  Code.  Is  relied  on.  wbidi 
proTides :  'li  the  indictment  be  for  a  felony, 
the  defendant  mast  be  present,  and  shall  re- 
main in  actual  custody  during  the  triaL 
*  *  * '  While  this  coort,  In  construing  the 
section,  eapn,  has  rn>eatedly  held  that  one 
charged  with  the  commission  of  a  felony 
cannot  be  tried  during  his  absence  from  the 
a>nrtroom,  we  find  that  cases  have  arisen  In 
which  It  has  been  deemed  necessary  to  relax 
that  mle.  Thus,  in  Hlte  t.  Oommonwealth, 
20  8.  W.  217,  14  Ey.  Law  Bep.  808.  it  was 
held  that  the  occasional  abs^ice  from  the 
courtroom  of  the  accused,  on  account  of  tem- 
porary illness,  for  a  f^w  minutes  at  a  time, 
the  trial  continued  in  his  absence,  did  not 
prejudice  the  substantial  rights  of  the  ac- 
cused. In  Meece  t.  Commonwealth,  78  Ky. 
688.  it  appeared  that  after  the  submission  of 
the  case  to  the  jury  and  their  retlremoit  to 
the  jury  room  they  returned  into  the  coort 
room  and  ashed  for  further  instructions.  The 
court  declined  to  give  any.  but  in  the  pree- 
ence  of  counsel  for  the  prisoner  inserted,  by 
interlineation,  certain  words  In  one  of  the 
Instructions.  The  accused  was  absent  at 
the  time,  and  it  was  urged  in  his  behalf  that 
for  this  reason  the  judgment  should  have 
been  reversed.  This  court,  however,  held 
otbtfwlae.  in  doing  which  It  said:  'While 
we  rea^;nise  the  fact  that  the  accused,  when 
oa  trial  for  a  criminal  offense  should  be 
present  during  the  entire  trial,  and  that  no 
evidence  should  be  heard  or  instructions  gtv- 
&i  or  amended  without  his  presoioe,  either 
before  or  after  the  snbmisshm  of  the  cause 
to  the  Jury,  still  this  court  Is  only  authoris- 
ed to  reverse  in  cases  where  the  aabstantlal 
rights  of  the  accused  have  been  predodleed 
In  the  court  btfow;  and.  In  coder  to  asow- 
taln  ^^her  errwa  have  been  cammitted  to 
the  prejudice  of  the  accused,  the  facts  ts 
wdl  as  the  law  of  the  case  should  be  con- 
sidered. While  <Hie  cliargBd  with  a  criminal 
oatnm  has  the  constltational  right  to  be 
tried  by  a  jury,  the  right  of  ai^ieal  from 
the  verdict  and  judgment  against  him  does 
not  exist,  exc^t  by  tlw  legislation  of  the 
state  on  the  subject,  and  when  permittlnc  an 
appeal  the  lawmaking  power  has  the  ri^t 
to  determine  for  what  cause  a  reversal  may 
be  had.*" 

Another  case  In  whldi  this  qnestlon  was 
b^ore  us  fbr  consideration  was  Doyle  v. 
Commonwealth.  37  S.  W.  188,  18  Ey.  Law 
Bep.  618,  In  the  opinlm  of  which  It  la  said : 
"Except  alleged  error  of  tb«  court  In  giving 
and  refusing  instructions,  the  only  <»ie  com* 
plained  of  is  that  the  commonwealth's  at- 
torney had  proceeded  for  from  two  to  five 
minutes  in  his  closing  argument  before  ap- 
pellant had  been  brought  from  the  jail, 
where  he  was  ciHiflned  during  a  recess,  into 
court  and  In  the  presence  of  the  Jury.  Ap- 
pellant had  a  constitutional  ri^t  to  be  pres- 


ent during  the  whole  time  of  the  trial,  and 

ilf  when  the  commonwealth's  attorney  com- 
menced his  argument,  counsel  had  su^ested 
he  (appellant)  was  not  i^esent,  doubtless  the 
court  would  have  subtended  proceedings  un- 
til his  arrival ;  but  lying  in  wait  to  take  ad- 
vantage of  every  trivial  oversight  or  error 
on  the  part  of  the  conunonwealth's  attorney 
or  trial  court  cannot  avail  an  accused  person 
in  this  court,  if  be  had  in  other  respects  a 
fair  and  impartial  trial.  What  was  said  by 
the  commonwealth's  attorney  during  the 
brief  period  of  appellant's  absence  from  the 
court  manifestly  did  not  nor  could  have  prej- 
udiced his  rights  or  Interests,  because  it  did 
not  pertain  to  the  merits  of  the  case." 

[14]  rinally,  it  is  insisted  for  appellant 
that  the  circuit  court  erred  In  refusing  him 
a  new  trial  on  the  ground  of  newly  discover- 
ed evidence.  The  testimony  of  James  Hodge 
and  James  Taylor,  the  alleged  newly  found 
witnesses,  would,  it  Is  claimed,  contradict 
Speed  Bryant  as  to  the  confession  he  testified 
appellant  made  to  him  in  jail,  to  the  effect 
that  he  bad  shot  Mrs.  Meredith,  and  tried  to 
ahoot  her  through  both  of  the  twins  with 
which  she  was  pregnant  It  is  claimed  that 
Hodge  and  Taylor  were  confined  In  jail  at 
the  time  Bryant  and  appellant  were  there, 
and  that,  as  Bryant  testified  l^lor  might 
have  hesxd  the  confession,  their  testimony 
that  the  confession  was  not  made,  or  that 
they  did  not  hear  it,  would  ^ectually  dis- 
credit Bryant  There  would  be  much  force 
in  this  contention  but  for  the  fact  that 
Bryant's  reputation  was  attacked  by  numer- 
ous witnesses  Introduced  in  aiqpelte,nt'8  be- 
half on  the  trial  resulting  In  his  conviction. 
In  view  of  which  the  testimony  of  Hodge  and 
Taylor  would  be  but  cnnmlatlve;  and  we 
have  repeatedly  held  that  a  new  trial  will 
rarely  be  granted  on  account  of  newly  dis- 
covered evidence  which  nerdy  taids  to  Im- 
peach or  discredit  an  opposing  witness,  or  Is 
only  cnmulatlv&  In  otba  words,  to  anthor- 
lie  a  new  trial  Ote  newly  discovered  evidence 
should  be  of  sodk  a  weighty  and  convincing 
character  as  to  have  a  dedalve  Inflooice  on 
the  evldraice  to  be  ovwthrown  by  It  Bills  v. 
Commonwealth,  146  Ky.  ns,  148  8.  W.  426; 
McBlwaln  v.  Commonwealth,  146  Ky.  104, 
142  8.  W.  234;  Boblnsrai  v.  Oommonwealth, 
148  Ey.  281, 148  8.  W,  45. 

[II]  It  Is  manUeat  that  the  aUeged  newly 
discovered  evldouse  rtiled  on  by  appelant 
for  a  new  trial  la  not  of  the  character  last 
described.  Moreover,  it  also  appears  that 
appellant  knew  before  the  introduction  of 
his  evldoice  on  the  last  trial  what  Hodge 
and  Taylor  would  testify,  as  his  affidavit  ad- 
mits he  heard  his  attorney,  in  outlining  his 
defense  to  the  jury,  mention  these  witnesses 
and  state  the  fiicts  in  th^r  possession;  yet 
with  such  knowledge  In  bis  possession  no 
effort  seemed  to  have  been  made  during  the 
trial,  by  himself  or  his  counsel,  to  procure 
the  attendance  of  either  Hodge  <w  Taylor. 
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It  bebiff  evident  VbBt  due  dlUgence  on  the 
part  of  aiq>ellant  would  hare  procured  tbe 
attendance  of  both  Hodge  and  Taylor  In  time 
for  obtaining  tbe  benefit  of  tbeir  testimony 
on  the  trial,  and,  farther,  that  tbe  testimony 
would,  U  yet  procured,  be  only  cnmnlatlTe, 
It  Is  patent  that  there  was  no  error  In  tbe 
refoaat  of  the  new  trial  by  the  circuit  court 
on  the  ground  of  newly  discovered  evldenc& 
Indeed,  after  a  careful  review  of  the  record 
and  conslderatlou  of  every  material  ground 
urged  by  appellant  for  a  reversal,  we  have 
maturely  reached  the  conclusion  that  he  re- 
ceived a  fair  and  Impartial  trial.  We  do  not 
mean  to  say  that  the  record  Is  free  from 
error — this  Is  rarely  so  in  any  case — but  to 
declare  that  such  errors  aa  were  committed 
by  the  trial  court  did  not  prejudice  any  sub- 
stantial right  of  appellant  This  being  true, 
notwithstanding  the  severity  of  the  penalty 
Imposed,  justice  Imperatively  demands  that 
we  approve  the  verdict  and  Judgment  of  con- 
viction. Wboefore  tbe  Judgmoit  is  affirmed. 


BUFFUM  et  al.  v.  GOBfMONWBAI/m. 

(Court  of  Appeals  of  Kentucky.   March  28, 
1913.) 

Taxatioh  i%  848*)— Failubb  to  List— Stat- 

UTKS. 

Under  Ky.  St  I  4073,  making  it  unlawful 
:  for  any  assessor  to  fist  any  land  owned  by  non- 
residents of  tbe  Btate  that  has  been  purchased 
hy  the  state  for  taxes,  the  state  ma;  not  for- 
feit lands  for  failure  to  list  or  to  pay  taxes  for 
five  successive  years,  as  provided  by  Ky.  St  i 
4076k  (Acts  1906,  c.  22,  art  3,  1 10).  when  for 
some  of  those  years  the  title  to  the  land  was 
in  tbe  commonwealth. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  1 1064;  Dec.  IMg.  |  84&*] 

Appeal  from  Circuit  Court  Knox  County. 

Action  by  the  Commonwealth  against  A.  E. 
Buffum  and  others  to  forfeit  lands  for  non- 
payment of  taxes.  Judgment  for  the  Com- 
monwealth, and  defendants  appeal.  Reversed. 

T.  B.  McGregor,  of  Frankfort,  Lewis  Ap- 
person,  of  Mt  Sterling,  John  Howard,  of 
Middlesboro,  and  a  S.  Wilson,  of  WiUiams- 
burg,  for  aH>ellantB.  Joseph  B.  Snyder,  of 
Williamsburg,  Jaa.  Garnett  Atty.  Oen.,  M.  M. 
Logan,  Aast  Atty.  Gen.,  Thomas  D.  Tlnsley, 
of  Barbourvllle,  and  H.  a  GUUs,  of  Wllllama- 
burg,  for  the  Commonwealth. 

CLAY,  O.  ApitellantB,  A.  B.  Buffom  and 
others,  are  tbe  owners  of  3,000  aerea  of  land 
and  17,000  acres  of  mineral  rlgUs  located  In 
Knox  oonnty,  Ky.,  and  embraced  in  36.000 
acres  granted  to  John  Lewis  February  18, 
ITDd,  by  the  «Hnmonwealtb  of  Virginia.  Ap- 
pellauta  acquired  tltie  In  the  year  1904.  and 
paid  the  taxes  thereon  for  the  years  1804, 
1805,  and  1906.  On  September  1st  th^  listed 
tbe  land  in  question  at  a  raluatlon  of  S54,SO0. 
Tb^  did  not  list  tbe  property  for  the  years 
1908,  1909,  1910,  and  1911. 


This  action  was  brought  by  the  common- 
wealth to  fttrfi^  tbe  land  In  qneation,  on 
the  ground  that  app^lants  had  failed  to  list 
the  land  for  taxation  for  five  successive 
years,  beginning  with  September  1,  1806,  and 
had  also  failed  to  pay  the  taxes  thereon  for 
Ave  successive  years,  beginning  with  tbe 
year  1907,  as  t»x>vided  by  section  4076k. 
Kentucky  Statutes,  being  a  part  of  article  3, 
chapter  22.  Acts  of  1906w  From  tbe  Judg- 
ment forfeiting  the  land  to  the  otHnmon- 
wealth,  this  appeal  is  prosecuted. 

Several  grounds  are  ui^ed  for  reversal,  but 
we  deem  it  necessary  to  consider  but  one.  It 
appears  that  appellants  did  not  pay  the  taxes 
assessed  on  September  1,  1906,  for  the  year 
1907,  and  the  lands  and  mineral  rights  were 
thereafter  sold  by  the  Bherllf  of  Knox  county, 
and  the  commonwealth  became  the  purchaser 
on  December  23, 1807.  Thereafter  the  county 
attorney  of  Knox  county  Instituted  an  equi- 
table action  in  the  Knox  circuit  court  against 
appellants  to  recover  the  lands  in  question 
by  virtue  of  the  aforesaid  tax  sale.  On 
December  23,  1909,  Judgment  was  entered  in 
that  action,  adjudging  the  commonwealth  to 
be  the  owner  of  the  lands  In  question,  and 
awarding  It  a  writ  of  iMsaeaslon  against  the 
appellants.  It  further  appears  that  after  the 
Institution  of  this  action  ai«>^lants  redeemed 
the  lands  In  controversy  by  paying  the  taxes. 
Interest  and  costs  for  the  year  1907,  and  al- 
so paid  the  taxes  for  the  year  1912.  There- 
upon the  auditor  executed  to  appellants  a 
deed. 

Sections  4073,  4074,  4075.  and  4076,  Ken- 
todcy  Statutes,  are  as  follows: 

"4073.  That  It  shall  hereafter  be  unlawful 
for  any  assessor  of  this  state  to  list  any 
lands  owned  by  nonresidents  of  this  state 
that  have  heretofore  been  scdd,  or  that  may 
hereafter  be  sold,  and  pundiased  by  the  state 
for  taxes  due  ttumoOt  exc^t  as  hereinafter 
provided. 

"4074.  That  the  owners  of  all  such  land 
that  has  heretofore  been  sold,  or  may  here- 
after be  sold,  and  purchased  by  the  state  for 
taxes  due  thereon,  shall  be  required  to  pay, 
in  addition  to  the  amotmt  said  lands  were 
sold  for.  all  taxes  accumulated  thereon  affew 
the  sale  of  the  same  to  the  date  of  the  re- 
demption, to  the  officers  now  required  law 
to  receive  it 

"4ffnt.  TbAt  whenever  the  own»s  at  said 
lends  shall  redeem  same,  as  provided  In  sec- 
tion 4074  of  artidft  2  of  this  dupter.  it  shall 
be  the  duty  of  the  dofe  the  county  court 
to  certify  said  redemption  to  the  assessor  of 
the  oonnty,  irtiose  du^  It  shall  be  to  Ust  tbe 
same  for  taxation. 

■^6.  That  any  assessor  who  diall  list  sny 
of  said  lands  In  Titration  <^  this  act  Shall  be 
guilty  of  a  mlsdemeancv,  and  fined  not  ex- 
ceeding two  hundred  didlars  for  ench  otCoiae." 

It  will  be  observed  that  section  4073  makes 
it  unlawful  for  any  assessor  of  the  state  to 
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list  UI7  land  owned  bf  nonrealdoktB  of  tbe 
state  that  lias  beretofore  been  sold,  or  may 
bereafter  be  sold,  and  purchased  by  tbe 
state,  for  taxes  dne  Ibereon,  except  as  tbere- 
Inafter  provided.  The  only  exertion  Is  that 
contained  in  sectl(m  4075,  wbl<A  makes  it  the 
duty  of  tbe  asseasor  to  list  land  that  has  been 
ponOiaaed  by  the  state  for  taxes  due  tbereon 
In  case  the  owners  desire  to  redeem,  and  the 
county  derk  certifies  the  redemption  to  tbe 
assessor.  Here  the  appellants  are  nonresi- 
dents. Furthermore,  the  state  acquired  title 
by  virtue  of  the  Judgment  entered  In  the  pro- 
ceeding instituted  by  the  county  attorney  for 
the  purpose  of  recovering  the  land.  The  asses- 
sor not  being  permitted  to  list  the  lands  for 
taxation  after  tbe  purchase  by  the  state,  the 
state  will  not  be  permitted  to  forfeit  the 
lands  on  tbe  ground  of  tbe  failure  to  list  for 
five  successive  years,  or  a  failure  to  pay  for 
five  successive  years,  when  for  certain  of 
those  years  the  title  to  the  land  was  in  the 
commonwealth,  and  tbe  taxpayer  was  not, 
therefore,  required  to  list  It  for  taxation. 

It  not  appearing,  however,  that  appellants 
paid  the  cost  of  the  proceeding  by  tbe  com- 
monwealth in  the  Knox  circuit  court  to  re- 
cover possession  of  tbe  lands,  as  provided  by 
section  4163,  Kentucky  Statutes,  or  that  they 
paid  all  the  taxes  against  the  property  after 
tbe  sale  of  same  to  the  date  of  redemption, 
it  follows  that  the  redemption  was  not  com- 
plete. The  redemption  not  having  been  com- 
plete, the  state's  right  to  taxes  on  tbe  lands 
in  question  for  the  years  1908,  1909,  1810, 
and  1911  will  not  be  defeated,  either  by  the 
redemption  in  question  or  its  failure  to  mala- 
tain  this  action.  On  the  return  of  tbe  case 
tbe  court  will  take  steps  to  bave  the  property 
In  question  properly  assessed  by  tbe  assessor 
for  tbe  yeais  1908,  1909,  1910,  and  1911.  In 
tbe  manner  provided  by  the  statute,  and  will 
make  sncta  orders  as  are  necessary  to  secure 
tbe  commonwealth  in  the  payment  of  the 
taxes  for  the  years  in  question. 

Jodgment  reversed,  and  cause  remanded 
for  proceedings  consistent  with  tbls  oplnloa 


LOUISVILLE  &  N.  R  CO.  v.  WOODVOBD. 

(Court  of  Appeals  of  Kentucky.    March  28, 
1913.) 

1.  BvinsNCE   (8  34*)  —  Judicial  Notice  — 
Laws  or  toe  United  States. 

The  state  courts  must  take  jodidsl  notice 
of  acts  of  Congress. 

[Bid.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  It  49,  50;  Dec  Dig.  |  84.*] 

2.  Appeal  and  Esrob  (|  671*)— Bbvxxw— 

QrranoNs  Not  Raised  Below. 

While  it  is  not  essential  that  a  federal 
qnestioii  sboald  be  raised  in  the  trial  court  in 
any  special  form  to  jostlfr  review  on  appeal, 
the  facts  opon  which  It  rests  must  be  present- 
ed in  the  record. 

[Ed.  Note. — For  other  caees,  see  Appeal  and 
Error.  Cent.  Dig.  H  2867-2872;  Dec.  Dig.  | 
671.*] 


3.  Cabbiebs  (I  227*)— Acnoss— Pmadiko— 
Liuitation  or  Liabilitt. 

In  an  action  against  a  carrier  for  damages 
to  a  shipment  of  horses,  where  the  bill  of  lad* 
iog  coDtaioed  a  number  of  clanses  limiting  the 
carrier's  liability  In  certain  contingencieB,  the 
carrier,  if  it  desired  to  rely  upon  any  of  these 
clauses,  was  bound  to  plead  such  clause  in  its 
answer;  plaintiff  not  being  required  to  nega- 
tive the  exceptions  in  the  separate  clauses  of 
the  contract 

[Eld.  Note. — For  other  cases,  see  Carriers, 
Cent  Dig.  H  232,  9B3-006;  Dec.  Dig.  {  227.«] 

4.  New  Tbial  (|  26*)— Questions  Not  Rais- 
ed AT  Tbial. 

In  an  action  against  a  carrier  for  damages 
to  a  shipment  of  horses,  where  the  bill  of 
lading  was  not  pleaded,  the  contention  that  the 
federal  law  applied,  and  hence  that  defendant's 
liablli^  was  Umlted  bv  the  voluatioa  clause  of 
the  biU  of  lading,  cotud  not  be  raised  for  the 
first  time  on  a  motion  for  a  new  trial;  it  then 
being  too  late  to  file  an  amended  answer,  and  it 
being  the  court's  dnty  to  enter  judgment  for 
the  party  entitled  thereto  on  tbe  pleadings. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  8S  37-30;  Dec  Dig.  |  28.*] 

On  petition  for  rehearing.  Overruled. 
For  former  opinion,  see  153  S.  W.  722. 

HOBSON,  0.  J.  [1,  2J  We  agree  with  coun- 
sel for  appellant  that  the  state  courts  must 
take  Judicial  notice  of  acts  of  Congress  no 
less  than  acts  of  the  state  Legislature;  and 
that  it  is  not  essential  that  the  federal  ques* 
tion  should  have  been  raised  In  any  special 
form  In  the  trial  court,  but  It  is  essential 
that  the  facts  on  which  the  federal  question 
rests  must  be  presented  in  the  record.  The 
defense  which  the  defendant  now  relies  on 
does  not  arise  under  the  act  of  Congress ;  It 
arises  under  a  written  contract,  and  the  pro- 
visions of  this  written  contract  were  not 
pleaded.  Tbe  bill  of  lading  was  not  filed 
with  the  petition ;  it  was  filed  In  the  action 
after  the  answer  was  filed  In  response  to  a 
rule,  and  is  not  a  part  of  the  pleadings. 

[sj  The  bill  of  lading  contains  a  number 
of  clauses  limiting  and  restricting  the  de- 
fendant's liability  in  certain  contingencies. 
If  the  defendant  desired  to  rely  upon  any 
of  these  clauses  limiting  its  liability,  it  was 
incumbent  upon  it  to  plead  the  clause  in 
its  answer.  It  was  not  incumbent  npon  the 
plaintiff  to  anticipate  and  negative  all  the 
exceptions  set  out  in  tbe  separate  clauses 
of  the  contract  ^tiia  Life  Ins.  Co.  v.  Bustln, 
151  Ky.  108,  151  S.  W.  366.  Tbe  defendant 
did  not  set  out  in  its  answer  or  in  any  plead- 
ing any  of  tbe  conditions  of  tbe  contract, 
and,  not  having  pleaded  the  provisions  of 
tbe  contract,  they  were  not  before  tbe  trial 
court,  and  are  not  before  tbis  court  The 
provisions  of  the  contract  not  having  been 
pjeaded,  no  federal  qnestion  is  presented  as 
to  the  validity  of  tbe  contract 

[4]  It  Is  true  that  on  the  motion  for  new 
trial  the  federal  question  was  suggested  in 
argument,  but  the  trial  nns  then  over.  It 
was  too  late  to  file  an  amended  answer 
(Meadows  v.  GoflT,  90  Ky.  540,  14  S.  W.  535, 
12  Ky.  Law  Kep.  495;  Brown  v.  Van  Cleave, 
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86  B>.  881.  6  8.  W.  28,  9  Kr.  Lav  Repi 
seS),  and  section  886  of  thft  Code  It  was 
the  Autj  of  tile  court  to  eater  Judgment  for 
tte  part?  whom  the  fdeadlogs  entitled  there- 
to. The  dtfoidant  havtog  failed  to  plud  the 
provlalons  of  the  writtm  contract  relied  on, 
there  was  nothing  vhldk  the  court  could  con- 
sider to  sustain  the  federal  question  on  the 
aixunient  of  the  motion  for  new  trial.  The 
matter  not  having  been  presented  In  the  cir- 
cuit court  in  sndi  a  manner  that  it  could 
be  eon^ered  in  that  court;  and  the  case 
having  been  tried  In  that  court  wttbout  refer* 
mce  to  any  of  the  Qieclal  iffovialons  of  the 
contract,  the  defense  now  suKested  is  not 
maintainable  tn  this  court  Tlie  defoidant 
not  only  failed  to  plead  the  ^Tisions  of  the 
contract  now  relied  on,  but  asked  on  the  trial 
an  instimctlon  inconristent  with  the  view 
now  presented,  and  practiced  its  case  through- 
out tiift  trial  on  this  basis. 

If  section.  196  of  tlu  state  Constitution 
were  not  in  force,  and  if  con^cts  limiting 
the  common-law  liability  of  carriers  were 
uph^  and  ^iforced  in  this  states  would  it 
be  maintained  tiiat  the  defmdant  in  this 
action  would  be  entitled  to  the  benefit  of  the 
sUpulatlon  in  the  contract  limiting  its  lia- 
bility without  pleading  the  contract  or  set- 
ting up  this  defense?  And  if  this  is  true, 
how  can  It  be  maintained  that  the  def^dant 
is  in  a  better  position,  because  it  reUes  on  an 
act  of  Oongress,  than  It  would  be  if  the  same 
defense  had  beea  allowed  by  the  state  law, 
and  had  not  beea  ideaded  or  r^ed  on  in  the 
trial?  To  grant  a  new  trial  fbr  a  matter 
not  lAeaded,  and  not  relied  on  in  the  trial, 
would  be  to  set  a  precedmt  making  litigation 
Interminably  which  cannot  be  Justified  under 
the  wiell-settled  rules  of  legal  procedure. 

Petition  overruled. 


SCOTT  T.  GRAVES  et  aL 

(CoDrt  of  Appeals  of  Kentucky.    March  28, 
1913.) 

1.  Infahtb  (I  78*)— Sale  of  Joint  Bstatb— 

GUABDIAN  AD  LiTEM— NeCISSITT. 

TJuder  Civ.  Code  Prac.  §  490,  sobsec.  2, 
providing  that  a  vested  interest  in  real  prop- 
erty jointly  owned  by  two  or  more  persona 
may  be  sold  by  order  of  the  court  of  equity 
in  an  action  brought  by  either  of  them,  though 
the  plaintiff  be  an  infant,  a  petition  making  an 
infant  by  her  guardian  a  party  plaintiff,  and 
also  making  the  guardian  as  such  a  parly  plain- 
tiff, brings  audi  infant  properly  before  the 
conrt,  although  no  guardian  ad  litem  Is  mp- 
pointed, 

[Ed.  Note. — For  other  cases,  see  Infants, 
Cent.  Dig.  K  195-207,  209;  Dec  Dig.  S  78.»] 

2.  Pabtition  (S  63*)— Sale  or  WABD'aPsor- 

EBTT— SnmCIBKOT  Ot  ETIDINCB— IHDIVISI- 

BH-ITT. 

evidence  In  an  action  under  Cttv.  Code 
Prac.  i  490,  aubsec.  2,  providing  that  a  vested 
estate  in  real  properly  jointly'  owned  by  two 
or  more  may  be  sold  by  a  court  of  equity  in  an 
action  brought  by  either  of  them,  though  plain- 
tiff  be  an  infant,  where  the  proper^  cannot  be 


dhdded  without  ImpaSilng  its  vahu,  to 
show  that  the  property  was  practlcilly  iuSi- 

vislble. 

[Ed.  Note.~For  other  cases,  see  Partition, 
Cent  Dig.  ||  183-185;  Dec  Dig.  i  63.*] 

3.  Infants    (f  39*)  —  Pbopebtt— SazB  ov 
Joint  Intebest— Petition. 

In  an  action  under  Civ.  Code  Piae.  I 
Bubaec  2,  for  the  sale  of  vested  estates  in 
real  property  jointly  owned.  It  is  not  neces- 
sary to  allege  or  prove  that  It  is  to  the  inter- 
est of  an  infant  plaintiff  that  the  land  be  sold. 

[Ed.  Note.— For  other  cases,  see  Infants, 
Gent  Dig.  II  8S-89:  Dec  Dig.  |  89.*] 

4.  Down  (I  46*)^Sau  ov  Joutt  Fbofebtt 
-Bights  of  Pdbchaseb. 

Where  a  party  claiming  a  dower  right  was 
made  a  defendant  in  a  proceeding  under  Civ. 
Code  Prac  I  490.  aubsec  2,  for  the  sale  of 
interests  in  mnd  jt^tiy  owned,  and  answered 
consenting  to  b  sale  bee  from  her  claim  of 
dower,  the  purchaser  took  the  title  free  from 
anch  dower  right 

[Ed.  Note. — For  other  cases,  see  Dowec; 
Cent  Dig.  H  82,  145-1^;  Dec  Dig.  |  46.*] 

5.  Judicial  Saixs  (|  10*)— -Tna:  or  Sau— 

DiSCBETION. 

While  it  is  usual  to  direct  sales  by  a  mas- 
ter commissioner  to  be  made  on  the  first  day 
of  some  regular  term  of  the  circuit  court  or 
county  court.  It  is  within  the  power  of  the 
court  ordering  the  sale  to  fix  the  date  of  sale. 

[Ed.  Note.— For  other  cases,  see  Judicial 
Sales,  Cent  Dig.  {  34;  Dec  Dig.  {  la*] 

6.  JnniciAi.  Saus  (|  11*>— AnrwmBEiroit 
—Statutes. 

The  power  of  the  court  under  Cfr.  Code 
Prac  f  696,  providing  that  judicial  sales  shall 
be  made  after  sncfa  notice  of  the  time,  place, 
and  terms  of  the  sale  as  the  order  may  direct^ 
is  Umited  tqr  Ky.  St  I  Ite,  requtrlng  all  pub- 
lic sales  to  be  advertised  In  some  newspaper 
at  least  once  a  week  for  three  consecutive 
weeks  next  preceding  the  date  of  sale,  and 
that  in  counties  having  a  daily  newspaper, 
publication  of  sale  for  three  consecutive  (bij-s 
next  preceding  the  date  of  sale  shall  be  suffi- 
(^ent  and  la  subject  to  the  further  limitation 
that  the  advertisement  shall  be  reasonably  suf- 
ficient to  properly  advertise  the  sale;  and  an 
advertisement  of  sale  In  a  daily  paper  for  a 
period  of  ten  days,  indudiug  the  date  of  sale, 
was  not  only  a  compliance  with  section  14a, 
but  was  reasonably  sufficient 

I'Ed.  Note. — For  other  cases,  see  Judicial 
Sales,  Cent  Dig.  K  25-^0;  Dec  Dig.  {  II.*] 

7.  Infants  (1  41*)— Sale  of  Pbopkbtt— Iax 
— Statutobt  Pbotisiohs. 

Upon  sale  of  an  infant's  share  in  joioUy 
owned  real  property  In  an  action  therefor  un- 
der Civ.  Code  Prac  |  490,  subsec  2,  and 
where  the  bond  required  in  such  proceeding 
by  section  493  was  executed  by  lua  guardian 
before  the  order  of  sale  was  made,  the  share 
of  the  Infant  under  the  express  provision  of 
section  497,  subaecs.  1-4,  did  not  remain  a  Ueo 
on  the  land  sold,  but  was  payable  to  the  guard- 
ian. 

[Ed.  Note.— For  other  cases,  see  Infants, 
Cent  Dig.  |  92;  Dec  Dig.  fi  41.*] 

Appeal  from  Circuit  Court,  Franktin 
County. 

Action  by  Addle  Graves  and  others  against 
Leila  W.  Scott  and  another  for  the  sale  of 
property  Jointly  owned  by  plalDtiffa.  Prom 
the  overruling  of  bis  exertions  to  the  sale, 
the  purchaser  J.  A.  Scott  appeals.  Afflrmed. 


•For  otbw 
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SCOTT  T.  OBAVES 


loss 


Elwood  Hamilton,  of  Frankfort,  for  ap- 
pellant Geo.  G.  Webb  and  J.  Embry  Alien, 
both  of  Lexington,  and  Fnnk  Ohlnn,  of 
Frankfort,  for  appellees. 

CLAY,  C.  On  February  28,  1896,  Bnenora 
Scott  died  testate  a  resident  of  FrankUn 
coun^,  Ky.  By  her  will  dated  BCay  10,  1898. 
and  duly  probated  In  the  Franklin  connty 
court,  she  devised  all  of  her  property  to  her 
son,  John  B.  Scott,  and  provided  that,  If  he 
Bhoutd  die  without  legal  issue,  the  pr<H>erty 
should  go  one  half  to  her  sister,  Addle 
Graves,  and  the  other  half  should  be  equal- 
ly divided  between  Elenora  Teal,  Elenora 
Allen.  Doda  Scrugham,  and  Matde  Jones. 
The  will  gave  her  son,  John  R.  Scott,  the 
power  to  sell  any  of  the  lands  devised  to 
blm,  bat  directed  that  It  should  be  reinvest- 
ed by  the  Security  Trust  &  Safety  Vault 
Company,  of  Lexington,  Ey.  At  the  time  of 
the  death  of  the  testatrix,  she  owned  a  cer- 
tain tract  of  land  in  Fayette  county,  Ky.  On 
July  3,  1901,  John  R.  Scott  sold  the  Fayette 
county  land  and  reinvested  the  proceeds  In 
a  tract  of  land  containing  about  70  acres, 
situated  on  South  Elkhom  creek  In  Franklin 
county,  Ey.  The  reinvestment  in  the  Frank- 
lin county  land  was  made  with  the  approval 
of  the  Security  Trust  ft  Safety  Vault  Com- 
pany, of  Lexington,  Ky. 

Addle  Graves,  Elenora  Allen,  Doda  Scrug- 
ham, and  Hattle  Jones  all  survived  the  tes- 
tatrix, and  are  stlU  living.  Elenora  Veal, 
mmtloned  In  the  will,  died  February  29, 
1912,  leaving  as  ber  only  heirs  her  dangb- 
tef,  Elizabeth  Bosworth,  and  an  intent 
grandchild,  Mary  B.  Helbum,  the  only  child 
of  Mary  G.  Helbum,  another  daughter,  who 
died  August  28,  1912.  John  B.  Scott  died 
January  9,  1912,  witliout  1^1  Issue.  By 
bis  will,  which  was  duly  inrobated  in  the 
FrankUn  county  conrt.  he  deviaed  all  of  his 
property  to  his  wife,  Leila'  W.  Scott  Upon 
the  death  of  John  R.  Scott^  the  70-acre  tract 
of  land  In  Franklin  county,  Ky.,  passed 
to  the  followiiig  parties  in  the  following 
proportions:  Addie  Oraves,  one-halt;  Ele- 
nora Allen,  one-eighth;  Doda  Scrngauini, 
one-ds^th;  Hattle  Jones,  onen^ghth ;  Eliza- 
beth Bosworth,  one-sixteenth ;  Mary  B.  Hel- 
bnm,  one-sixteenth. 

Plaintiffs,  Addle  Graves,  a  widow,  Elenora 
Allen,  a  single  person,  Doda  Allen,  a  single 
person.  Mattle  Jones  and  her  hnriHind,  Bo^- 
er  Jones,  Elizabeth  Bosworth  and  bar  hus- 
band, Joe  F.  Bosworth,  Mary  E  Helbum,  an 
Infant  under  14  years  of  age,  through  and 
by  her  guardian,  Emll  S.  Helbum,  and  Emll 
S.  Helbnm,  as  guardian  of  Mary  E.  Hel- 
bum, an  infftnt  under  14  years  of  age, 
brought  this  action  pursuant  to  subsection  2. 
i  490,  CIvU  Code  of  Practice,  against  Leila 
W.  Scott  and  the  Security  Tmst  ft  Safety 
Vault  Company,  a  corporation,  of  Lexington, 
Ky.,  to  sell  the  70-acre  tract  of  land  In 
Franklin  county,  Ky.,  on  the  ground  that 


plaintiffs  were  the  Jdnt  owners  of  and  In 
possession  of  the  land,  and  It  could  not  be 
divided  without  materially  Impairing  its  val- 
ue or  the  value  of  plaintiffs*  Interest  therein. 
Defendant,  Leila  W.  Scott,  was  made  a  party 
because  she  was  asserting  a  dower  Interest  in 
the  land  in  controversy.  The  Security  Trust 
ft  Safety  Vault  Company,  of  Lexington,  Ky.. 
answered  and  said  that  It  had  approved  of 
the  sale  of  the  Fayette  county  land  and  the 
rdnvestment  of  the  proceeds  in  the  tract  in 
controversy,  and  It  had  no  further  Interest 
in  the  land  or  in  the  proceeds.  The  defend- 
ant, Leila  W.  Scott,  entered  her  ai^>earance 
and  consented  that  the  property  be  sold  free 
from  her  right  of  dower,  and  agreeing  to 
look  to  the  proceeds  of  the  sale  for  any 
claim  that  she  might  have  in  this  respect 

A  copy  of  the  appointment  and  qualifica- 
tion of  Emll  S.  Helbum,  as  guardian  of  Ma- 
ry E.  Helbum.  his  Infant  daughter  under 
14  years  of  age,  made  in  the  Bell  coun^ 
court  on  March  18,  1909,  and  duly  certified 
by  the  derk  of  the  Bell  county  court,  are 
filed  with  the  petition.  On  January  11, 
1913,  Emll  S.  Helbum  executed  to  the  Infant 
plaintiff,  Mary  E  Helbum,  the  bond  required 
by  section  493,  Civil  Code,  with  Joe  F.  Bos- 
worth and  J.  E.  Evans  as  sureties.  Accom- 
panying the  bond  are  affidavits  as  to  the 
amount  of  property  owned  by  the  sureties. 
The  bond  in  question  was  examined  and  ap- 
proved by  the  judge  in  open  court  on  Janu- 
ary 11,  1913.  Proof  havii^  been  taken  oa 
the  question  of  indlvlsibUity  of  the  prop- 
erty in  question,  the  court  thereafter  entered 
Judgment  adjudging  that  the  property  conld 
not  be  divided  without  greatly  and  materi- 
ally Impairing  its  value  and  the  value  cf 
the  Interest  of  each  of  the  plalntUb  therein, 
and  directing  that  the  iwoper^  be  sold  as  a 
whole  on  January  27,  191B,  upcm  credits  of 
six  and  twdve  months.  The  ni^stw  com- 
missioner was  directed  to  make  the  nle  aft 
er  adrerUslnK  the  time,  places  and  terms 
thereof  and  a  description  of  the  proper^,  for 
at  least  ten  days,  indudli^  the  day  of  sale, 
in  the  State  Journal,  a  Mly  newspaper  pub- 
lished In  Franlcftnl^  Ey.  The  sale  took  place 
as  directed  In  the  judgment;  and  James  An- 
drew Scott  became  the  purchaser  at  tt» 
price  of  9^240.  He  filed  numerous  weep- 
tlons  to  the  sale,  all  of  wbldi  were  overmled. 
To  review  the  propriety  of  the  court's  rulings 
on  his  exceptions,  he  prosecutes  this  appeaL 

[1]  1.  The  first  and  third  exceptions  filed 
by  the  purchaser  are  based  on  the  contention 
that  the  Infant  Mary  E.  Helbum,  was  not 
made  a  party  to  the  action,  except  through 
her  guardian ;  and  as  she  was  not  made  a 
party  defendant  to  the  action,  and  no  guard- 
Ian  ad  litem  was  appointed  for  her,  she  was 
not  properly  before  the  court  The  petition 
shows  that  Emll  S.  Helbum.  as  guardian  of 
the  infant,  Mary  E.  Helbum,  and  Mary  E. 
Helbum,  through  and  by  her  guardian,  unit- 
ed in  the  suit  as  plaintiffs.  In  the  case  at 
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Shelby,  eta,  t.  Harrlaon,  84  Ey.  144,  It  waa 
held  that  a  guardian  may  bring  an  action 
for  his  ward  pnrsnant  to  onbeectlon  2,  S  400. 
GlTll  CJode,  and  obtain  an  order  of  conrt  for 
a  sale  of  Joint  iiropnty,  without  making  the 
ward  a  defendant  It  was  also  held  that, 
even  where  the  Infimt  was  a  defendant,  no 
guardian  ad  litem  was  neeenazy,  nor  was  it 
necessary  that  the  Infant  be  served  with 
mimmons.  but  that  In  such  a  case  the  guards 
Ian  of  the  infant  conld  enter  his  appear- 
ance, and  sn^  aiicwaranoe  was  auffldoit  to 
bring  the  Infant  before  the  court  In  the 
more  recent  case  of  Ellis  t.  Smith,  147  Ky. 
99, 143  S.  W,  776,  It  was  held  that  a  guardian 
might  bring  an  action  pnrsuant  to  subsection 
2, 1  490,  ClTll  Code,  tor  and  on  behalf  of  his 
ward  without  makij^  tbia  Infiint  either  party 
plaintlff  or  defendant;  It  follows,  therefore, 
that  the  Infant,  Mary  B.  Helbom,  was  prop- 
erly b^ore  the  court 

[2]  2.  The  second  ground  of  exception  Is 
that  the  proof  la  insufflclent  to  show  that  the 
property  was  indlTislble,  or  that  tt  waa  to 
the  interest  of  the  infant  that  It  be  sold. 
There  Is  In  the  record  the  deposition  of  a 
party  who  knew  the  land  and  its  location. 
He  fully  describes  the  land  and  testlfla  to 
facts  showing  that  the  land  could  not  be  di- 
vided without  materially  impairing  Its  value 
or  the  value  of  i>lalntlff8'  interest  therein. 
In  addition  to  this  evldoace,  the  pleadings 
and  exhibits  show  that  the  land  consists  of 
only  about  70  acres,  and  Is  located  several 
miles  from  town.  It  is  perfectly  apparent 
that  it  was  practically  impossible  to  divide 
this  small  tract  of  land  Into  Eighths  and 
sixteenths  without  materially  Impairing  its 
value.  We  therefore  conclude  that  the  plead- 
ings and  proof  on  the  question  of  indivisibil- 
ity are  amply  raffldent  to  Justify  the  Judg- 
ment 

[$]  As  has  been  repeatedly  held.  It  was  not 
necessary  to  allege  or  prove  in  the  action 
brought  pursuant  to  subsection  2,  {  490,  that 
It  was  to  the  interest  of  the  Infant  that  the 
land  be  sold.  Foley  v.  Graham's  Guardlao, 
etc  110  S.  W.  838,  83  Ky.  Law  Rep.  627. 

[4]  8.  The  fourth  ground  of  exception  Is 
that  the  dower  Interest  of  LeUa  W.  Scott 
waa  not  determined  before  the  land  was  or- 
dered to  be  sold.  This  was  not  necessary. 
She  was  made  a  party  defendant,  and  filed 
her  answer  consenting  to  the  sale.  She 
agreed  that  the  sale  might  be  made  free  from 
her  claim  for  dower,  and  that  she  would  look 
to  the  proceeds  of  the  sale  for  any  claim  of 
dower  that  she  m^t  have.  The  purchase, 
therefore^  acquired  title  free  from  her  dower 
rights. 

[5,  f]  4.  It  Is  next  insisted  that  the  sale  Is 
Invalid  because  not  held  on  the  first  day  of 
some  regular  county  or  drcult  court,  and  for 
the  further  reason  that  it  was  not  properly 
advertised,  in  that  no  written  notices  of  the 
sale  were  posted  at  the  courthouse  door  and 
in  three  other  public  places  in  the  rldnlty 


of  the  land  for  15  days  next  preceding  the 
sale.  WhUe  It  Is  usual  to  direct  sales  by  the 
master  commissioner  to  be  made  on  the  first 
day  of  some  regular  term  of  the  drcult  or 
conn^  court,  there  ia  no  iMroTislon  of  the 
Code  or  statutes  requiring  this  to  be  done, 
but  on  tibe  coiUrary,  it  Is  within  OA  power 
of  the  conit  OTdering  the  sale  to  fix  tiie  date 
of  sale. 

Section  606,  OMl  Code,  provides  that  Judi- 
cial sales  shall  be  made  after  audi  notice  of 
the  time,  place,  and  terms  of  Uie  sale  as 
the  order  may  direct 

Section  14a,  Eentw^  Statutes,  provides: 
"That  In  addition  to  the  notices  now  required 
by  law  to  be  posted  all  public  sales  of  any 
kind  of  ]^pert7,  when  sold  under  execotlai, 
Jndgmttit  or  dearer  shall,  unless  otherwise 
agreed  upon  by  the  parties  to  such  execution. 
Judgment  or  decree,  be  advertised  in  some 
newspaper  published  at  least  once  a  wedi 
for  three  consecutive  weeks  next  preceding 
the  day  of  sale:  Provided,  that  In  oonntles 
wlwre  th^  is  a  dally  newspaper  pubUslied 
or  in  general  drculatlon.  publication  of  such 
notice  of  sale  for  three  consecutive  days  next 
preceding  the  day  of  sale  shall  be  suffidrait 
The  advertisement  shall  state  the  time,  place 
and.  terms  of  sale,  and  shall  give  a  deecrU>- 
tion  of  the  prop^ty  to  be  sold:  Provided, 
that  the  newspap^  advertisonent  herein  pro- 
vided shall  not  be  necessary  where  the  ap- 
praised value  of  the  vroperty  to  be  sold  Is 
less  than  one  hundred  dollars,  to  be  ascer- 
tained by  apprals^nent  in  each  case  aa  now 
provided  by  law." 

While,  In  the  case  of  sales  of  land  under 
an  execuUon,  the  posting  of  wrlttcai  notices 
at  the  courthouse  door  and  three  other  pub* 
lie  places  in  the  vldnlty  of  the  land  is  re- 
quired (subsection  2,  i  1682,  Kentucky  Stat- 
utes), there  Is  no  provision  of  the  Code  or 
statutes  requiring  the  posting  of  such  notices 
In  the  case  of  sales  made  by  a  mast«  com- 
missioner. The  only  statutory  limitation 
on  the  power  of  the  court  to  direct  how  the 
sale  shall  be  advertised  is  contained  In  sec- 
tion 14a,  supra,  which  provides  that  sudk  sale 
shall  be  advoiised  In  some  newspaper  pd>- 
llshed  In  the  county  of  said  sale  at  least  onoe 
a  week  for  three  consecutive  weeks  next  re- 
ceding the  day  of  sale,  with  a  proviso  that 
where  there  is  a  daily  newspapa  published 
in  said  county,  publication  of  such  notice  of 
sale  for  three  consecutive  days  next  preced- 
ing the  day  of  sale  shall  be  sufficient  We 
oondude,  however,  that  In  addition  to  this 
statutory  limitation,  the  right  of  the  court 
under  section  696  of  the  Code,  supra,  to  fix 
the  manner  of  advertising  the  sale  Is  subject 
to  the  further  limitation  that  the  advertise- 
ment shall  be  reasonably  suffident  to  proper- 
ly advertise  the  sale.  In  the  preset  case 
the  sale  was  directed  to  be  advertised  in  the 
State  Journal,  a  dally  newspaper  published 
In  Frankfort  Ey..  for  a  period  of  ten  days, 
Indodlng  the  day  of  mSa.   The  advertise- 
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ment,  tberefore,  not  only  complied  with  the 
terms  of  the  statate,  bat  we  think  was  rea- 
sonably Bufflcleat. 

[7]  6.  The  last  exception  Is  based  on  the 
contention  that  the  Judgment  of  sale  falls  to 
provide  that  the  Interest  of  the  infant  should 
remain  a  lien  en  the  land  until  she  became 
of  age. 

Section  497.  ClrU  Code,  provides: 

"1.  In  the  action  mentioned  In  subsection 
2  of  section  490,  the  share  of  an  infant,  or 
of  a  person  of  unsound  mind,  shall  not  be 
paid  by  the  purchaser;  but  shall  remain  a 
lien  on  the  land  bearbig  interest  until  the 
infant  become  of  age,  or  the  person  of  un- 
sound mind  become  of  sound  mind,  or  until 
the  guardian  of  the  Infant,  or  the  committee 
ot  the  person  of  unsound  mind,  execute  bond 
as  required  by  section  493. 

**2.  The  infant  upon  becomii^  of  age,  or  the 
person  of  unsound  mind  upon  becoming  of 
sound  mind,  or  the  guardian  or  committee 
of  tlie  infant  or  person  of  unsound  mind,  up* 
on  executing  bond,  may  receive  the  proceeds; 
but  if  the  infant  be  a  married  woman,  the 
jnoTlslons  of  subsection  6  of  section  4M 
mnst  be  oomj^led  witb. 

"3.  The  proceeds  when  rec^ved  by  a  mar- 
ried woman  shall  be  her  separate  property. 

"4.  The  court  may  permit  the  guardian  or 
committee,  without  executing  the  bond  above 
mentioned,  or  the  married  woman,  tlH>n|^ 
she  be  an  infant,  to  receive  the  Intoest  on 
the  mon^  until  It  Is  paid." 

Even  If  there  had  been  no  bond  executed 
1^  the  guardian,  as  required  by  section  493 
of  the  Civil  Code,  It  would  not  have  been 
necessary  to  provide  In  the  Judgment  that 
the  share  of  the  Infant  should  remain  a 
iien  on  the  land  until  she  arrived  at  age  or 
until  bond  was  executed.  The  Code  Itself  so 
provides,  and  a  provision  to  that  effect  In  the 
Judgment  could  not  have  added  any  force  to 
the.  Oode  provision.  Here  the  bond  required 
by  section  4SS,  Civil  Code,  was  executed  by 
the  guardian  before  the  order  of  sale  was 
made.  Therefore,  by  the  express  provision 
of  the  Codev  the  share  of  the  Infftnt  no  lon- 
ger remained  a  lien  on  the  land  sold,  but  was 
payable  to  the  guardian. 

It  follows  that  appellant's  exceptions  to 
the  sale  were  all  properly  overruled. 

Judgment  affirmed. 


LOUISVILLE  RT.  CO.  v.  WEHNER. 

LOIIISVILLB  SALVAGE  CORPS  v.  BABfB. 

(Court  of  Appeals  of  Keotacky.    March  28, 
1018.) 

1.  Street  Railroads  ({  90*)— Collision  or 

AT7T0M0BILB  WITH  GaB— LXABILITT. 

A  Street  railway  company  is  not  liable  for 
injury  to  a  member  of  the  crew  of  a  private 

salvase  company's  automobile,  from  its  run- 
ning iQto  the  car,  thoDgh  tbe  accident  mlg^ht 
not  have  happened  bad  Uie  car  kept  going,  u- 
stead  of  being  stopped  at  signal  from  a  police- 


maiL  seeing  the  danger  from  the  automobile 
commg  at  reckless  speed;  tbe  car  having  equal 
rights  on  the  street  with  tbe  antomobue,  the 
condnctor  having  a  right  to  obey  tbe  police- 
man's sinial,  and  Uie  reckless  speed  of  the 
antomobue  being  the  proximate  cause. 

[E<L  Note^For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  H  190-193;  Dea  Dig.  |  90.*] 

2L  UASnB  AVD  SeBVART  (I  213*)— INJUBT  TO 

Sebvakt— Assumed  Risk. 

One  being  carried  on  tbe  antomobUe  of  a 
private  salvage  company  to  a  fire,  to  work 
there  as  a  member  ot  its  salvage  corps,  waaj 
recover  of  it  for  Injniy  from  the  macbioe  being 
negligently  run  into  a  street  car;  be  having 
no  control  of  tbe  machine,  such  neriigence  not 
being  one  of  tbe  risks  assumed  by  him,  and  an 
officer  of  the  company  being  at  the  ride  of  the 
chauffeur  and  directing  the  movements  of  the 
machine. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  ||  669-S64;  Dec.  Dig.  S 
213.*]  ■ 

Appeals  tram  Orcait  Court,  J^ferson  Ooim- 
ty,  Common  Heas  Bnmdi,  Ilrst  Dlvlsloc. 

Action  by  Bernard  W«hn»  against  tbe 
LouiBTllle  Railway  Oompany  and  the  Lcnis- 
vllle  Salvage  Gorpa.  PlalnttfE  had  a  s^pa- 
rate  Ju^moit  against  eadi  defendant,  and 
both  defendants  «ppeal.  Reversed  aa  to 
Railway  Company;  affirmed  as  to  Salvage 
Company. 

Fairlelgtt,  Straus  &  Fairlelgh  and  Howard 
B.  Lee,  all  of  Louisville,  for  appellant  Ry. 
Co.  Kohn,  Bingham,  Sloss  &  Si^dle,  of 
Louisville,  for  appellant  Salvage  Corps.  Rob- 
ert lU  Page,  of  Louisville,  for  appellee. 

HOBSON,  a  J.  The  LouisviUe  Fire  ft 
Protective  Assodatlon  Is  a  private  corpora- 
tion controlled  by  the  Are  Insurance  com< 
panlee  doing  business  in  the  city  of  Louis- 
villa  Its  purpose  is  the  maintenance  of  a 
salvage  corps  to  save  life  and  personal  prop- 
erty at  fires.  An  automobile  owned  by  it 
In  charge  of  one  of  its  officers  was  on  its 
way  to  a  fire,  going  south  on  Third  street  at 
the  rate  of  about  80  or  35  miles  an  hour. 
As  the  automobile  approached  Broadway,  a 
street  car  came  down  Broadway.  A  police- 
man, seeing  the  danger  of  a  collision  be- 
tweoi  tbe  street  car  and  the  automobile, 
signaled  the  car  to  atop.  The  car  stopped, 
but  was  unable  to  do  so  until  the  front  end 
of  the  car  was  near  the  center  of  Third 
street.  Those  in  diarge  of  the  automobile, 
eeolng  tb»  street  ear  and  aasamlng  that  It 
was  gQlng  ahead,  undertook  to  pass  It;  but, 
as  the  car  stopped,  tbe  antDmobll^  when  It 
was  turned  eastward,  akldded  a^lnst  the 
car,  breaking  up  the  automobile  anA  destroy- 
ing it  Bernard  WQhner,  a  subordlnBte  em- 
p]oyA  of  tbe  salvage  cram^  who  was  in  the 
automobile,  waa  thrown  out  in  tbe  colUaibn 
and  injured.  He  brougbt  this  suit  against 
the  Railway  Company  and  the  Protecttve 
Aasodatlon  to  recover  for  his  Injuries.  On 
a  trial  of  the  case  he  recovered  a  Judgment 
against  the  Railway  Comixiny  for  |1,S00,  and 
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against  the  ProtecUve  Association  for  f 1,000. 
From  tbia  Jndgment  each  of  the  d^endants 
appeaL 

[1]  13ie  occnrrmce  Is  Oie  same  that  was 
before  us  In  the  case  of  LonisTlUe  Ballway 
Oo.  T.  Looisrille  Fire  ft  USe  ProtectiTe  Asso- 
ciation, 151  Ky.  644,  162  S.  W.  799.  That 
was  a  snlt  by  the  Protectlre  Association  to 
recover  against  the  Railway  Company,  and 
we  there  held  that  there  could  be  no  recovery 
by  it  We  adhere  to  the  conclusion  we  then 
reached.  The  street  car  had  equal  rlj^hts 
on  the  highway  with  the  antomobile  of  the 
Protective  Association.  The  proximate  cause 
of  the  accident  was  the  reckless  speed  at 
which  the  automobile  was  run.  The  inter- 
section of  Third  and  Broadway  is  a  much 
frequented  point  In  the  dty,  and  it  was  neg- 
ligence to  ran  an  automobile  at  such  speed 
upon  this  crossing  where  the  pres^ce  of 
vehicles  passing  up  and  down  Broadway  was 
to  be  anticipated.  The  policeman,  seeing  the 
danger,  signaled  the  motorman  of  the  street 
car  to  stop ;  the  motorman  obeyed  his  signal, 
as  he  should  have  done,  because  he  had  a 
right  to  assume  that  the  office  was  doing 
tils  duty.  Those  In  charge  of  the  automobile 
assumed  that  the  street  car  was  going  ahead, 
and  it  Is  possible  there  would  have  been  no 
trouble  If  the  policeman  had  not  sCopped  the 
street  car.  But,  however  this  may  be,  the 
proximate  cause  of  the  accident  was  the 
reckless  running  of  the  automobile,  and,  un- 
der the  evidence,  tlte  drcoit  court  should 
have  instructed  the  jury  peremptorily  to 
And  for  the  railway  company,  as,  under  the 
facts  shown.  It  was  In  no  wise  responsible 
for  the  accident  The  car  was  standing  still 
when  It  had  been  stopped  by  order  of  the 
policeman,  and  the  automobile  skidded  into  It 

[2]  As  to  the  Protective  Assotdatlon,  the 
recovery  was  proper.  An  officer  of  the  com- 
pany was  on  the  front  seat  of  the  automobile 
by  the  dde  of  the  cbanffeor  and  was  dlrec^ 
Ing  Its  movements.  Webnor  was  a  mere  sub- 
ordinate sitting  In  a  rear  seat,  and  being 
carried  out  to  the  fire  to  work  there  as  a 
member  of  the  Salvage  Corps.  He  had  no 
control  of  the  automobile,  and  tlie  negllgmt 
running  of  the  automobile  into  the  street  car 
was  not  one  of  the  risks  of  the  service  which 
he  assumed.  More  care  should  have  been 
exerdsed  in  approadiliig  this  mndi  treqnoit- 
ed  crossing  than  was  exercised  by  those  In 
charge  of  the  automoUIft  It  Is  true  that 
there  la  testimony  for  the  defendant  to  the 
effect  that  they  were  only  mnnlng  10  or  IB 
miles  an  hour,  but  the  wdgftt  of  the  ervi- 
dmee  la  Qiat  they  were  mnnlng  at  least  80 
mllea  an  hour,  and  tlds  is  oonflrmed  by  fihe 
drcunutances. 

Tbe  Jndgment  sa  to  the  BaUway  Oompany 
is  reversed  and  tlie  cause  remanded  tar  tar- 
tiier  proceedlnga  consistent  herewitlL  Tb» 
judgment  on  the  appeal  of  tlw  Proteettve  As* 
Bociatlon  is  affirmed. 


WAIDSN  T.  WHDBUDB. 
<Oonrt  of  ideals  «C  Kentncky.  ICaieh  28; 
1918.) 

eUus  (1  278*)  —  Obxqiral  Paokaobb  —  Im- 

FUED  WABBAIfma. 

Where  mill  feed  is  boorbt  from  a  dealer  in 
the  original  manufacturer's  package,  without 
any  representation  from  the  deslw  or  reliance 
upon  filB  Judgment^  knowhig  that  there  bat 
been  no  inspection  by  the  dealer,  there  is  no 
implied  warranty  by  the  retailer  as  to  its  fi^ 
ness  to  be  fed  to  cattle,  althoogh  he  knows  that 
it  -is  bought  for  that  purpose,  and  he  is  not  lia- 
ble for  the  death  of  cattle  on  account  of  glan 
being  in  snch  feed. 

[Bi.  Note.— For  other  ouml  see  Sales,  Cent 
IMf.  H  772-776;  Dec.  DlTl  278.*] 

Appeal  from  Circuit  Oonrt;  Whitl^  County. 

Action  by  Mary  Belle  Waldeu  against  M. 
A.  Wheeler.  Judgment  ftnr  di^mdan^  and 
plaintiff  appeals.  Affirmed. 

R.  S.  Rose,  of  Wddleeboro,  and  B.  U  P<q>e^ 
of  WlUiamsbarK  ft>r  a^vdlant  Tye  &  SUer, 
of  WUUamsbnrg,  tor  aroeUee. 

HOBSON,  O.  J.  U.  A.  Wheder  was  run- 
ning a  country  store,  and  also  a  sawmill. 
Mary  Belle  Walden  was  hauling  logs  to  the 
sawmill  with  her  ox  teem  for  him,  and  was 
getting  out  of  the  store  mill  feed  for  h«s 
cattle.  One  evening  her  son  came  by  the 
store,  and  got  five  bags  of  mill  feed,  reaching 
home  after  dark  with  it  They  opened  one 
of  the  bags  and  fed  the  cattle  that  night  out 
of  It  The  next  morning  the  cattle  were 
siii^ ;  the  result  was  one  of  them  died,  and 
the  others  were  more  or  lees  injured.  On 
cutting  open  the  one  Qiat  died,  glass  was 
found  in  its  stomach  which  had  caused  Its 
death.  Upon  examination  of  the  mill  feed  it 
was  found  that  there  was  the  same  glass  in 
three  bags  of  the  mill  feed;  the  other  two 
bags  being  all  right  Wheeler  had  bought 
the  mill  feed  from  the  Jellico  Grocery  Com- 
pany, a  wholesale  dealer,  and  it  had  t>ougfat 
it  from  the  manufacturer  in  Loulavlll^  the 
Louisville  Cereal  Mill  Company.  Wheeler 
received  the  mill  feed  In  100  poond  ssck^ 
securely  tied  or  sewed  with  metal  tags  uptm 
them,  and  he  d^vered  the  sacks  to  Mis. 
Walden's  son  as  he  received  thuu,  without 
opening  them  or  Inspecting  the  contents.  He 
used  the  same  feed  for  bis  own  cattle,  and 
she  had  gotten  It  from  him  often  b^ore,  but 
then  had  never  been  any  trouble  w  to  that 
Ume.  She  brought  this  suit  against  Um  to 
recover  damages  alleging  that  he  sold  her 
five  sacks  of  mill  teed,  to  be  tad  to  hgs  cat- 
tle; that  at  the  tlnw  she  purchased  It  be 
knew  It  was  bongbt  fbr  that  purpose;  that 
the  mUl  ftad  contained  large  quantities  et 
ground  glass;  that  she  bad  no  opportnnity  to 
Inspect  the  mill  feed,  and  that  the  glass  was 
so  mixed  with  It  when  the  dtfCndant  mOi  it 
to  ber  that  its  ^esence  oonld  not  be  reason- 
ably dlscorered,  and  that  it  would  kill  what- 
evw  live  stock  It  was  fed  to;  that  she  be- 
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lieved  and  relied  on  the  ftict  that  he  would 
sell  her  Bucb  feed  on^  as  was  fit  and  whole- 
some foi  her  stock ;  and  that  she  had  been 
damaged  In  the  sum  of  1206.  No  express 
warranty  was  pleaded.  The  petition  Is  fram- 
ed entirely  on  the  gronnd  tiiat  the  defendant 
sold  an  impure  mill  feed,  knowing  the  pur^ 
pose  for  which  It  was  to  be  used,  and  that 
the  mill  feed.  In  consequence  of  the  glass  In 
it,  was  unfit  for  the  purpose  for  which  It 
was  sold.  An  answer  was  AIM  by  the  de- 
fendant In  which  he  traversed  the  allega- 
tions of  the  petition.  The  case  came  on  for 
trial  before  a  jury;  the  court  instructed  the 
Jury,  In  substance,  that,  if  the  defendant 
failed  to  exercise  ordinary  care  to  furnish 
the  plaintiCF  such  mill  feed  as  was  suited  to 
feed  cattle,  they  should  find  for  her,  other- 
wise they  shoald  find  for  the  defendant 
The  Jury  found  for  the  defendant,  and,  the 
plaintiff's  petition  having  been  dismissed, 
8he  appeals. 

Under  the  erldence,  the  Instmctlon  of  the 
court  was  equlTalent  to  a  peronptory  butmc- 
tlon  to  the  jury  to  find  for  the  dtiCaidant, 
for  there  was  no  evidence  of  n^Ugence  on 
his  part  He  had  bought  the  mill  feed  from 
a  regnlar  dealer,  and  sold  It  In  the  original 
pacfcagea  Just  as  he  rec^ved  It,  as  the  par- 
dtuser  knew,  without  making  any  representa- 
tion abont  it;  the  fact  being  that  both  of 
them  had  used  the  same  feed  before,  and 
one  knew  as  nnidi  about  It  as  the  other.  It 
Is  Insisted  that  the  court  misinstructed  the 
Jury,  and  that  nnder  the  evidence  the  court 
should  have  told  the  Jury  that  the  defendant, 
in  setliDg  the  mill  feed  to  be  fed  to  cattle, 
impliedly  warranted  it  to  be  fit  for  the  pur- 
pose for  which  It  was  sold.  This  Is  practi- 
cally the  only  question  raised  on  the  appeal. 
The  precise  question  is  new  In  this  stat^ 
and  we  have  found  the  authorities  on  the 
subject  unusually  conSlctlng. 

In  Blackstone'B  Commentaries  it  Is  said 
that,  in  contracts  for  provisions,  It  Is  al- 
ways Implied  that  they  are  wholesome,  and 
that,  if  they  be  not,  an  action  for  deceit  lies 
against  the  vendor.  8  Blackatone,  166.  In 
Chitty  on  Contracts  It  is  said  that  In  con- 
tracts for  the  sale  of  provisions  by  dealers 
and  common  traders  in  provisions,  there  is 
an  implied  warranty  that  they  are  whole- 
some. Chitty  on  Contracts,  419.  Similar 
statements  are  made  In  other  text-books ;  but 
in  Benjamin  on  Sales  It  Is  pointed  ont  that 
the  cases  turned  on  the  scienter  of  the  sell- 
er or  on  the  peculiar  duty  of  vintners,  brew- 
ers, butchers,  and  cooks  under  an  English 
statute  passed  in  the  reign  of  Henry  III. 
See  2  Benjamin  on  Sales,  ||  1006-1007.  There 
is  a  later  English  statute  passed  in  the  reign 
of  Queen  Victoria,  but  that  is  not  ai^llca- 
ble  here,  and  we  have  no  statute  on  the 
subject  It  would  seem  that  in  some  of  the 
American  cases  there  was  a  misconception  of 
Blackstone's  meaning,  as  he  says  en  action 
for  deceit  will  lie;  and  In  an  action  tor  de- 
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celt  the  gist  of  the  action  Is  the  scienter. 
In  other  words,  it  would  seem  that  the  court 
la  these  cases  overlooked  the  fact  that  the 
Ehgllsh  statute  applied  only  to  certain  class- 
es of  persons  who  furnish  meat  and  drink 
to  persons.  But  in  some  of  the  cases  the 
rule  is  broadly  maintained  on  the  ground  of 
public  policy ;  but  it  is  held  tliat  it  does  not 
apply  to  water  (see  Mechem  on  Sales.  |{  130&- 
1869),  and  some  of  the  cases  have  limited  it 
to  food  Intended  for  human  use.  See  note  to 
McQoald  V.  Boss,  22  L.  R.  A.  195 ;  Farrell  v. 
Manhattan  Market  Co.,  198  Mass.  271,  84 
N.  B.  481,  IS  Ia  R.  A.  (N.  S.)  8S4,  and  note, 
126  Am.  St  Rep.  4S6,  16  Ann.  Cas.  1076; 
Gold  Ridge  Mlntng  Go.  t.  Tallmadge,  44  Or, 
S4,  74  Pac.  S25,  102  Am.  St  Bep.  602,  ftnd 
note  page  62S. 

In  Jones  v.  Murray,  3  T.  B.  Mon.  83,  the 
action  was  brought  by  one  dealer  against  an- 
other d«iler,  and  the  court  held  that  It  conld 
not  be  maintained  In  the  absence  of  an  ex- 
press warranty  or  deceit  In  Ooyle,  etc.,  v. 
Baam,  8  Okl.  6BS,  41  Paa  SS»,  the  plaintiff 
bought  oats  from  a  dealer  who  handled  both 
oats  and  castor  beans.  By  his  negligence, 
the  oats  and  the  castor  beans  had  become 
mind,  and  as  a.  resnlt  Uie  plaintiff's  horses 
were  killed.  The  d^endant  was  hdd  llablek 
Bat  the  Jury  In  that  ease  fbund  as  a  fact 
that  ttie  defendant  was  negligent  In  Honk 
V.  Berf  (Tex.  Civ.  App.)  106  S.  W.  1176,  Uie 
plaintiff  bov^  bran  to  tsfid  to  his  horses, 
wblCh  was  poisonous,  and  the  horses  died. 
The  dealer  was  held  liable  by  the  circuit 
court,  and  was  given  Judgment  ovw  against 
the  mannthctnrer.  On  appeal  the  Judgment 
was  affirmed  by  the  Oonrt  of  Olvll  Appeals  of 
Texas.  On  the  other  hand.  In  Julian  v.  Lau- 
benberger,  16  Misc.  Rep.  646,  88  N.  Y.  Supp. 
1052,  it  was  held  that  a  dealer  who  sells  to  a 
customer  food  in  a  sealed  can  does  not  lm> 
plledly  warrant  that  it  Is  wholescnne.  In 
that  ease  the  New  Tork  Supreme  Court  said : 
"The  law  cannot  be  so  unreasonable  as  to 
inject  into  a  contract  what  neither  party 
had,  or  could  have  had,  In  mind  at  the  time 
the  contract  was  made.  Now,  as  lias  been 
stated  above,  the  reason  for  the  rule  entirely 
ceases  In  a  case  like  the  one  under  consid- 
eration. In  the  progress  of  affairs,  the  man- 
ner of  preparing  and  selling  food  has  come  to 
that  condition  that  everybody  purchasing 
ought  to  be  presumed  to  know  that  the  retail 
merchant,  who  sells  to  the  consumer  food 
sealed  In  cans,  and  with  which  he  has  no  con- 
nection other  than  as  conduit,  between  packer 
and  the  consumer,  has  no  superior  means  of 
knowing  the  contents  of  the  can  than  the 
purchaser  has,  and  in  that  event.  If  the  pur- 
chaser desires  to  protect  himself,  he  may  ask 
for  an  investigation  at  the  time  of  purchaa- 
Ing,  or  he  may  get  an  express  warranty  as 
to  the  quality  of  the  goods,  and,  if  he  fails 
to  do  this,  the  maxim  of  caveat  emptor  must 
apply.  If,  knowing  this,  be  purchases  canned 
goods,  opens  them,  and  uses  them  without  In- 
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8pectioii»  and  without  special  meana  of  know* 
Ins  whether  the  contents  are  wholesome  or 
not,  he  ia  not  protected  by  an  Implied  war- 
ranty on  the  part  of  the  vendor."  It  seems 
to  ns  that  this  Is  a  sonnd  rule  and  that 
^here  a  dealer  sells  to  his  customer  an  ar- 
ticle In  the  original  package  in  which  It  Is 
put  np  by  the  manufacturer,  and  the  cus- 
tomer knows  as  much  about  the  article  as 
the  dealer,  and  buys  It  without  any  represen- 
tation from  the  dealer  or  reliance  uj)on  his 
judgment,  knowing  that  there  has  be^  no 
inspection  of  it  by  the  dealer,  there  is  no 
implied  warranty,  although  the  dealer  knows 
that  the  CQStomer  buys  it  to  feed  his  cattle. 
There  are  not  a  few  cases  holding  that 
where  the  customer  buys  an  article  in  reli- 
ance upon  the  Judgment  of  tbe  dealer,  and 
the  dealer  knows,  this,  there  is  an  Implied 
warranty,  if  the  selection  of  the  food  Is  left 
to  him.  See  cases  above  cited.  But  there 
seems  to  be  no  good  reason  why  this  rule 
should  be  applied  to  sales  of  mill  feed  in 
tbe  original  package,  where  the  dealer  does 
not  make  the  selection,  and  the  purchaser 
does  not  rely  upon  his  Judgment 

In  Randall  t.  Newson,  2  Q.  B.  D.  102,  it 
was  pointed  out  that,  speaking  accurately, 
the  question  is  not  a  matter  of  implied  war- 
ranty, bat  of  implied  condition  In  tbe  sale 
of  articles  intended  for  food.  This  distinc- 
tion was  recognized  in  Murchle  t.  Cornell, 
16S  Mass.  60,  29  N.  E.  207,  14  L.  R.  A.  402, 
31  Am.  St  Bep.  S26;  Leavitt  r.  Flberlold 
Co.,  106  Mass.  440,  82  N.  E.  682,  16  L.  R.  A. 
(N.  S.)  85S.  In  other  words,  If  an  article  Is 
sold,  for  food,  and  Is  unfit  for  food,  the  con- 
dition is  broken,  and  the  contract  fiiils.  We 
are  unwilling  to  go  beyond  this  in  the  case 
before  ns.  Tbe  question  of  the  liability  of 
the  manufacturer  is  not  presented;  bnt  the 
defendant  having  acted  In  good  faith,  and 
being  gnllty  of  no  negligence,  we  see  no  rea- 
son for  holdii^  him  liable  for  the  loss  of 
the  cattle.  See  Peaslee-Ganlbert  Co.  v.  Mc- 
Hath's  Adm'r,  148  Ky.  265,  146  S.  W.  770^ 
S9      XL  A.  (N.  8.)  46S. 

Judgment  affirmed. 


.    inCKELS  T.  COLLINS  et  aL 

(Court  <a  Appeals  of  Kentucky.  Harcb  28, 

1913.) 

1.  Apfeal  Ann  Erbob  (1  343*)— PBoclsniiTOS 
TO  Takb  AppBAjj— Tux  fob  Fiunq  Copt 
or  Judgment. 

Under  Civ.  Code  Frac  |  745,  providing 
that  except  in  the  ease  of  a  defendant  under  a 
dlBability,  an  appeal  ifaall  not  be  Kranted.  ex- 
cept wlUun  two  yean  after  the  rignt  to  appeal 
accmeH,  and  Bectioa  734,  providing  that  an  ap- 
peal shall  be  granted  by  the  clerk  of  the  Court 
of  Appeals  upon  filing  in  his  office  a  copy  Of 
the  judgment  appealed  from,  where  appellant 
in  an  action  in  which  do  motion  for  a  new 
trial  or  to  vacate  the  jadgment  was  necessary 
for  tbe  purpose  of  review,  moved  to  vacate  tbe 
Judgment  and  filed  with  tbe  deik  of  tba  Cotut 


of  Appeals  wlAla  two  yean  an  older  overml- 
ing  such  motion,  but  failed  to  file  within  two 
years  a  copy  of  the  Judgment  tbe  cletfc  im- 
properly allowed  the  appeal,  and  it  would  be 
dismissed  od  motion. 

[Ed.  Note^For  otber  cases,  sse  AnMi 
Error.  Cent  Dig.  ||  JSSS^SOi;  Dte.  Die.  i 

v40*  J 

2.  Appeal  and  Erbob  (|  283*)— Bbsxbvatior 
or  Obounds  or  Rsview— Motion  fob  Nbw 
Tbial. 

An  action  by  a  vendor,  after  tender  of  a 
deed,  to  recover  tbe  balance  of  the  purchase 
price  and  to  enforce  a  lien  on  the  land  there- 
for, was  an  equitable  action ;  and,  there  having 
been  no  issue  oat  of  chaocen,  a  motion  for  a 
new  trial  or  to  vacate  the  jodvnent  waa  not 
necessary,  In  order  to  bring  tiie  whole  caae  fe» 
the  Court  of  Appeals  for  review. 

[Ed.  Note.— For  otber  cases,  see  Appeal  and 
&Tor,  Cent  Dig.  IS  1660-1668;  Dea  Die.  I 
283.*] 

Ai^eal  from  Circuit  Court,  Letdm  Oonnty. 

Action  orlglnaUy  brought  by  Samuti  aCaf- 
gard  against  W.  B.  Nickels,  In  yrbl^  Dana 
Cfdlins  and  others,  faein  of  Samuel  Haggard, 
were  latra*  made  parties.  Jndgmoit  for 
plaintiff,  and  defendante  appeaL  On  motltm 
to  dismiss  appeal.   Appeal  dismissed. 

B.  O.  Brashears,  of  Whitesbni^  for  appel- 
lants. D.  D.  Fields,  of  Whlteeburg,  fi>r  ap- 
pellesL 

CLAT,  C.  On  November  80,  1903,  plain- 
tiff, Samnel  Maggard,  sold  to  defendant,  W. 
B.  Nickels,  a  tract  of  land  lying  on  the  wa- 
ters of  little  Colly  cre^  in  Letdm  county, 
Ky.  The  consideration  was  $1,400,  of  irtiieh 
sum  $100  was  paid  in  cash,  and  tbe  balanoe 
was  to  be  paid  on  February  1,  1904.  IQek- 
els  declined  to  pay  the  balance  of  tbe  pur- 
chase pricey  and  plaintiff,  Samuel  Ifaggard, 
after  taiderlng  him  a  genoal  warranty  deed, 
brought  this  action  to  reoovw  tbe  remainder 
of  tbe  imzdtiase  prlc^  and  to  enfwce  a  lien 
therefor  on  tbe  land  in  oontnrreny.  W.  B. 
NlctelB  ^etbnded,  on  tbe  ground  that  certain 
h^rs  of  EllxabeUi  Blcbmond  were  In  posaes- 
slon  of  tbe  Land  and  had  title  fliereto.  On 
final  bearing,  tbe  dianc^r  adjudged  Ida  de- 
fense Insuffldoit,  and  gave  Judgm^  tn  fk- 
Tor  of  plaintiff  tba  balanoe  of  tbe  pur- 
chase price,  and  directed  ttiat  Che  land  be 
acM.  This  Judgment  was  altered  on  Aj/iM 
29^  1009.  On  HAy  let,  defendant  altered  a 
motloi  to  set  aside  tbe  Jndgmeid^  and  an  or- 
der was  then  wtored  refusing  to  set  aside 
tbe  Judgment  and  granting  defmdant  an 
peaL  On  November  13^  1810^  Samuel  Ma^ 
gard  ^ed. 

[1]  For  tbe  purposes  ot  appeal,  plalatUTs 
counsel  filed  wltb  the  derk  of  this  court  «i 
April  24,  1811,  a  cwj  of  the  ordtf  of  the 
Letcher  circuit  court  overruling  plaintiff's 
motion  to  vacate  the  Jadgmoat  and  granting 
him  an  appeal  to  this  court  No  coiQr  of  the 
judgment  of  April  29tb  was  that  filed.  In- 
deed, the  judgment  was  not  filed  until  Au- 
gust 28,  1811.    Samud  Haggard's  belrs. 
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against  whom  the  action  has  been  revived, 
have  moved  to  dismiss  the  appeal. 

Unless  the  party  applying  for  the  appeal 
Is  a  def^dant  In  the  action,  and  an  inftint 
not  under  coverture,  or  of  unsound  mind,  or 
a  prisoner  who  did  not  ap[>ear  by  his  attor^ 
ney — in  which  cases  an  appeal  may  be  grant- 
ed to  each  parties,  or  their  representatives, 
within  cme  year  next  after  their  deaUis  or 
the  removal  of  their  disabilities,  whichever 
may  flrst  happen — an  appeal  cannot  be  grant- 
ed, except  within  two  years  next  after  the 
right  to  appeal  accrued.  SeetlcHi  74B,  OivU 
Code.  The  defendant  does  not  come  within 
any  of  the  above  ezcoptlMiBi  thaefttre  hla 
right  to  appeal  accrued  on  April  28,  1909. 
The  clerk  ot  this  coort  Is  not  anthoriaed  to 
grant  an  appeal  until  application  therefor 
is  made^  and  thwe  la  also  filed  in  his  otBce  a 
copy  of  the  jadgmeot  from  which  the  appeal 
in  prosecated.  CItU  Ciode,  |  784. 

[2]  Thlfl  btiag  an  equitable  action,  and 
there  being  no  Issue  out  of  chancery,  neither 
a  motion  for  a  new  trial  nor  a  motion  to 
vacate  the  Judgment  was  necessary  In  order 
Co  bring  the  whole  case  here  fttr  the  pur- 
pose of  review.  Salyer  v.  Amett,  82  B.  W. 
10S1«  23  Ky.  Law  Bep^  S21 ;  McCormlck  Ma- 
chine Ok  V.  Marthi,  M  &  W.  1021,  21  Ky. 
Law  Rep.  809.  That  being  true,  the  order 
overruling  the  moticm  to  vacate  the  judg- 
ment has  no  bearing  whatever. on  the  right 
of  appeal.  Indeed,  defendant,  In  hia  ap- 
plication tor  the  granting  of  an  aweal. 
seocoB  to  have  bem  aware  of  this  fact;  tor 
he  aaked  an  aiveal  to  be  granted,  not  from 
ttie  order  of  May  Ist  overmllng  the  motion 
to  vacate  the  judgment,  but  from  the  Judg- 
xnoit  entered  <m  April  29th.  The  flUng  of 
tbe  order  of  May  Ist,  therefor^  was  not  the 
filing  of  a  copy  of  the  Judgment  appealed 
from.  The  Judgment  appealed  from  not  hav- 
ing been  filed  at  the  time  the  appeal  was 
granted,  the  clerk  was  without  authority  to 
grant  the  appeal.  While  this  mistake  might 
have  been  corrected  by  flling  a  copy  of  the 
Judgment  appealed  from  within  two  years 
from  the  time  that  the  right  of  appeal  ac- 
crued, yet  no  copy  of  the  Judgment  was  filed 
during  that  time.  It  was  not  filed  until  Au- 
gust 28,  1911,  or  Just  four  months  after  the 
right  to  appeal  had  expired. 

The  appoU  is  dismissed. 


BRADI^Y  BROS.  v.  JONES  ft  ROOBRS. 

(Coort  of  Appeals  of  Kentucky.   March  28, 
1913.) 

1.  Sales  Q  182*)— Deuvut— PioviiroB  or 

COUBT. 

Where  all  of  the  facts  relatlttg  to  tbe  de- 
livery of  goods  sold  were  brought  out  without 
objection  to  tbe  evidence,  tbe  question  of  tbe 
time  of  delivery  was  me  of  law  (or  the  court 
(Bd.  Note^For  othw  cases,  see  Sales,  Cent 
EHg.  M  492-48B;  Dec.  IHg.  |  182.*] 


2.  Sales  H  398*)— Rehedibs  or  Butxr^o- 

TIONS  rOB  PBICB  PaIO— Il^STBUCTIOHB. 

In  an  action  by  the  puTcbaser  of  bran, 
claimed  to  be  molded  and  worthless  when  re- 
ceived, to  recover  the  price,  an  instructioD  that 
if  when  plaintiff  accepted  and  paid  the  draft 
for  the  bran  with  bill  of  lading  attached,  and 
at  the  time  he  received  notice  that  the  bran 
was  ready  tor  delivery  It  was  molded  and  unfit 
for  use  the  jury  should  find  tor  plaintiff,  but, 
unless  they  so  believed,  should  find  for  defend-' 
ant,  did  not  authorise  a  finding  for  plaintiff  If 
the  jury  believed  that  the  bran  was  not  unfit 
for  use  when  the  bill  of  lading  was  delivered.^ 
though  it  afterwards  became  unfit  between  that 
time  and  the  time  plaintiff  was  notified  of  tbe 
arrival  of  the  car;  the  instruction  requiring  a 
finding  that  the  bran  was  unfit  for  use  at  both 
times  in  order  to  find  for  plaintiff. 

tEd.  Note.— For  other  cases,  see  Sales,  Cent 
r.  U  1137-1139;  Dec.  Dig.  1  89a*] 

3.  Sales  (|  897*)— RmiDixs  or  Pubohasb^' 
Actions  vox  FBien—S  u  rrioiBircr  or  Bvi- 

obrcb. 

Evidence,  In  an  action  to  recover  the  pur* 
chase  price  paid  for  bran,  heid  to  show  tbat  it 
was  molded  and  unfit  for  use  when  the  bill  of 
lading  was  delivered  to  the  purchaser,  and  also 
when  he  was  notified  of  tbe  arrival  of  tlw.  car. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent, 
Dig.  {  1136;  Dec.  Dig:  Sm.*] 

Appeal  from  Circuit  Court,  McCrackok 

County. 

Action  by  Jones  &  Rogers  against  Bradl^ 
Brothers.  From  a  Judgment  for  plaintiffs, 
defendants  ai^>eal.  Affirmed. 

Hendrick  ft  Grlc^  <tf  Padocah,  for  appel- 
lanta.   J.  D.  Mbcqnot,  of  Fadncah,  for  ap^ 

pellees. 

HOBSON,  G  J.  Bradley  Bros,  are  in  the 
milling  business  at  Paducah,  Ky. ;  Jones  & 
Rogers  are  dealers  at  Memphis,  Tenn.  About 
April  25,  1910,  Bradley  Bros,  agreed  to  sell 
Jones  &  Rogers  a  car  load  of  bran  packed  in 
bags  for  the  sum  of  $362.84,  to  be  delivered 
in  Memphis,  Tenn.;  the  bran  to  be  nice* 
bright,  and  of  good  quality  and  condition. 
Bradley  Bros,  on  May  2,  1910,  delivered  the 
car  load  of  bran  to  the  Illinois  Central  Rail- 
road Company  at  Paducah  to  be  carried  by 
it  to  Memphis,  Tenn.;  the  car  was  shipped 
to  tbe  order  of  Bradley  Broa  On  that  day 
they  drew  a  sight  draft  for  the  sum  of 
$352.84  against  Jones  &  Rogers  at  Memphis, 
Tenn.,  attaching  It  to  the  blU  of  lading,  and 
forwarding  It  to  Memphis  tor  collection  with 
InBtmctions  to  the  bank  there  to  turn  over 
the  bill  of  lading  to  Jones  &  Rogers  upon 
paymrat  of  the  draft  The  car  of  bran 
left  Paducah  at  10:45  p.  m.  on  May  2.  1910,, 
it  arrived  at  Memphis  at  10:46  a.  m.  May 
3d.  Tbe  draft  vrlth  the  bill  of  lading  at- 
tached was  presented  to  Jooes  &  Rogers  at 
Memphis  on  May  8d.  They  paid  the  draft, 
and  the  bill  of  lading  was  delivered  to  them. 
They  had  not  th«i  seen  the  car  of  bran  or 
examined  it  and  did  not  know  it  had  ar* 
rived.  It  was  customary  for  the  railroad 
company  to  notify  them  when  cars  came. 
The  railroad  company  gave  them  notice  at 
2:30  p.  m.  on  May  5th  thpt  the  car  had  ar-. 
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rived.  HiIb  wag  the  first  ftctnal  notice  they 
had  of  Its  arrival  at  Memphis.  They  at  once 
'directed  the  railroad  company  to  place  the 
car  at  th^  elevator,  deliverliv  to  the  rail- 
road company  the  bill  of  lading.  The  rail- 
road company  placed  til*  car  at  their  leva- 
tor on  May  7th.  The  bran  was  then  flnt 
examined  by  them.  They  found  It  molded 
and  worthless.  Tbesr  Kt  onee  notified  Brad- 
ivy  Bros,  of  Its  condltltai  and  placed  the  bran 
In  a  pnbUe  war^onae^  Bradley  BroA.  de- 
clined to  pay  back  to  them  the  mon^  they 
had  paid  tor  the  bran,  and  they  bnraght 
thla  anft  against  Bradley  Bros,  to  recover  it 
TbB  proc^  for  them  <m  the  trial  waa,  In 
substance^  that  the  bran  was  worthless,  and 
Uiat  Its  condition  Indicated  that  It  had  long 
been  soured  and  of  no  value.  Th^re  was 
mold  on  the  outside  of  the  sacks,  and  the 
brand  was  caked  and  soured  so  as  to  be  un- 
fit to  be  used  to  feed  sto^  the  purpoee  for 
whldi  it  was  int«ided.  On  tlie  othw  hand, 
the  proof  for  the  defendants  was  to  the  effect 
that  the  bran  when  It  lefb  them  was  in  good 
condition,  and  that  at  that  time  of  the  year 
bran  win  sour  and  cake  in  four  or  five  days 
tn  a  closed  car.  On  this  proof  the  court  in- 
structed the  jury  that  if  they  believed  from 
the  evidmce  tn  the  case  that  at  Oie  time  the 
plaintiffs  acc^ted  and  paid  the  draft  wlQi 
the  bill  of  lading  attached,  and  at  the  time 
they  received  notice  that  the  car  of  bran 
was  ready  for  delivery,  the  bran  was  sour, 
caked,  or  molded,  and  unfit  for  use,  they 
should  find  for  tiie  plaintlffB;  but,  unless 
they  so  believe,  they  should  find  for  the  de- 
fendants. The  jury  fftnnd  for  the  plaintiffs, 
the  court  mtered  Judgment  in  Outt  favor, 
and  the  defendants  appeaL 

It  is  Insisted  that  the  inatmction  which 
the  court  gave  was  not  warranted  by  the  pe- 
tition. It  la  alleged  in  the  petition  that  the 
worthless  and  damaged  condition  of  the 
bran  existed  at  the  time  of  the  delivery 
thereof  to  the  plaintiffs ;  and  that  the  dam- 
aged and  worthless  condition  of  the  bran  at 
the  time  of  the  delivery  to  them  was  known 
to  the  defendants,  or  could  have  been  known 
by  the  exercise  of  ordinary  care. 

[1]  It  is  true  the  petition  proceeds  upon 
the  idea  that  the  bran  was  delivered  to  the 
plaintiffs  when  it  reached  their  elevator; 
but  all  of  the  facts  were  brought  out  without 
objection  to  the  evidence,  and  It  was  a  ques- 
tion of  law  for  the  court  when  tiie  bran  was 
delivered  to  the  plaintiffs.  The  court  seems 
to  have  determined  as  a  matter  of  law  that 
the  delivery  of  the  bill  of  lading  was  a  de- 
livery of  the  bran.  Under  the  tnstructloQ  of 
the  court  to  the  jury,  the  jury  could  not  find 
for  the  plaintiffs  unless  the  bran  at  this 
time,  and  at  the  time  when  the  plaintUh  had 
notice  of  the  arrival  of  the  car,  was  molded 
and  unfit  for  use. 

[2]  The  jury,  under  Oxe  instructions  whidi 
the  court  gave,  conld  not  have  found  for  the 


plalntlfls,  if  they  l)eUeTed  f^m  ttie  ertdoice 
that  the  bran  was  not  molded  and  unfit 
for  use  at  the  time  the  Mil  of  lading 
delivered  to  the  plaintiff^  althous^  it  after- 
wards became  molded  and  unfit  for  vae  be- 
tvnea  that  time  and  May  6th,  when  the 
plalntiffli  wwe  notified  of  the  arrival  of  the 
car ;  for,  under  the  InstmcUons  of  the  court; 
in  order  to  reodw  a  verdict  for  the  [dain- 
tlfFs,  th^  were  required  to  find  that  the  bran 
was  molded  and  unfit  for  nse  on  both  days. 

[t]  Tbm  mold  on  the  sadcs  and  the  very 
bad  condition  of  the  bran  when  the  car  was 
opened  on  the  7th  warranted  the  jury  in 
finding  a«  they  did. 

Judgment  affirmed. 


STONE  v.  VAN  NOT  RAILROAD  NBW8 
CO.  et  aL 


{Court  of  Appeals  of  Kentnt^.   Mardi  28, 
1913.) 

1.  BviDINOt     (I     244*)  —  DCCUEATIOHB  OV 

Aoent^Declabations  Aftbb  Injttbt. 

DeclaratioDB  of  an  agent  not  forming  a 
part  of  his  official  acts,  or  not  within  the  scope 
of  hli  agency,  are  not  admtnible  agaiatt  m» 
corporate  employer,  nor  as  a  rale  is  the  ad- 
mlMlon  of  an  officer  or  sftent  of  a  fact  tending 
to  show  UaUUty  admlsalble  against  the  corpo- 
ration, if  made  after  the  transaction  to  which 
It  relates,  so  as  not  to  be  a  part  thereof,  so 
that,  in  an  action  against  a  railway  news  agen- 
cy for  Injnriei  from  the  explosion  of  a  pop  bot- 
tle fumished  a  newsboy  for  sale,  eridenee  of 
statements  by  the  news  company's  manager  aft- 
er the  accident  that  he  had  complained  to  tbe 
manufacturers  as  to  the  high  pressure  of  the 
bottles  several  times  befiwe  tfie  accident  and 
they  had  agresd  to  rednce  the  prsssore  was  not 
admlBsible. 

[Ed.  Note.— For  other  cases,  see  E}rideoa% 
Cent  Dig.  il  916-836:  Dec.        |  244.*] 

2.  BlXFIASIVES  (I  8*)— iKJUBDES-^BaUOEirCI 
BT  MANUFACTUBKB. 

If  a  soft  drink  mannfacturing  company  did 
not  knowingly  use  defective  botues,  it  Is  not 
liable  for  iigariee  caused  by  the  exploeioD  of  a 
soft  drink  bottle  while  In  plaintifTs  possession 
(or  retail  sale,  though  the  bottle  was  in  fact 
defective. 

[Ed.  Note.— For  other  cases,  ess  Biododves, 
Gent  Dig.  S|  4,  6;  Dec  DtgTl  a*] 

8.  NiiOLiaciTCB  <i  136*)— JuBT  QuKsnoHa 

Where  the  evidence  is  equally  consistent 
with  oegligence  or  its  nonexistence,  the  esse 
should  not  be  submitted  to  the  jury,  nnce  pliin- 
tiff  has  failed  to  prove  negligence. 

[Ed.  Note.— For  other  cases,  see  NegUgencSk 
Cent  Dig.  il  277-563 ;  DecTDig.  1  jSft.*] 

4.  EtXFLOBITBB    <%  8*)— InjOSIBS— AOTIOIU- 

SUFFICZBNCT  OF  ElVIDBNCB. 

In  an  action  against  a  railroad  news  aicen- 
fOr  iniuries  by  the  explosion  of  a  pop  bot- 
[e  fumisoed  a  newsboy  for  sale,  evidence  hM 
not  to  show  negligence  by  the  manufacturer  of 
the  drink  In  utmg  defective  bottles  or  chatgiDg 
tbem  too  bl^ly. 

[Bd.  Note.— For  other  eases,  see  BxploslTcs, 
Gent  Dig.  U  4,  5 ;  Dec.  Dig.  |  &*] 

Appeal  from  Circuit  Court,  Jefferson  Onm- 
ty.  Common  Pleas  Brandy  Second  Division. 

ActiMi  bj  Robwt  F.  fUxme  against  tbe  Van 
Noy  Railroad  News  Company  and  anottier. 
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From  a  judgment  for  dejendiHita,  idilntlff 
^KieaUL  Affirmed. 

Ohealey  H.  Searcy  and  Ttaomas  G.  Map- 
other,  twth  of  LoolsTllle,  for  appellant  QU>> 
BOD  Si  Crawford,  of  Looisvllle,  for  appeUeea. 

CLAY,  a  Plaintiff,  Robert  T.  Stone, 
brongfat  thla  action  against  the  Tan  Noy 
Railroad  News  Ooropany  and  the  Merchants' 
Ice  &  Cold  Storage  Gompany  to  recover  dam- 
ages for  personal  Injuries.  At  the  conelnBion 
of  plalntUTs  evidence,  the  trial  court  direct- 
ed a  verdict  in  favor  of  defendanta.  Plain- 
tiff appeals. 

The  focta  developed  by  the  evidence  are 
as  follows:  PlalnUfl,  who  is  89  years  of  age, 
was  at  the  time  of  the  accident  a  news  agent 
in  the  employ  of  the  Van  Noy  Railroad  News 
Ckimpany,  He  ran  on  the  lUlnols  Central 
Railroad  between  Louisville,  Ey.,  and  Fulton, 
Ky.  He  had  worked  for  the  News  Company 
off  and  on  for  several  years,  bat  for  a  Uttle 
while  before  the  accident  had  not  been  in 
th^r  onploy.  He  was  on  his  second  trip 
when  injured.  He  had  not  had  any  previous 
experience  in  handling  bottled  goods.  On 
the  morning  of  the  accident  he  was  supplied 
by  the  News  Company  with  sewal  bottles 
containing  strawberry,  lemon  soar,  rlva  cola, 
and  other  flavors.  They  v«e  all  soft  drinks;. 
Tbey  wwe  furnished  to  him  at  three  c^ts 
{iplecet  and  be  sold  tbm  at  five  cents  apiece. 
Mr.  BlaCkman  was  the  manager  In  tbe  News 
C!ompan7*8  ofltee.  He  did  not  warn  plalntlfl 
that  tbe  bottles  were  dangerous,  and  there 
was  nothing  on  the  bottles  to  indicate  that 
they  might  ezploda  Bladgnan  helped  plain- 
tiff to  take  the  bottles  on  the  train.  They 
were  placed  in  a  wooden  box  In  the  smoker. 
Inside  the  wooden  box  was  a  tin  box.  There 
was  some  Ice  In  the  box  at  the  time,  and 
more  lee  was  afterwards  fomisbal  by  BlaidL- 
man.  Plaintiff  had  a  small  tray  on  which 
be  carried  the  bottles  when  offering  them 
for  sale.  He  had  been  to  the  box  and  opened 
it  abont  a  doaoi  times  on  tbetr^lnaaeaflon* 
The  accldmt  took  place  about  6  o'docft  In 
the  afternoon,  on  July  80;  191L  Plaintiff 
bad  been  in  the  colored  car  selling  fruit 
When  be  came  back,  he  picked  up  his  tray, 
and  walked  to  tbe  loe  box  for  the  purpose 
of  getting  some  of  the  bottles.  Just  as  he 
raised  the  lid  of  the  box  and  held  tbe  Ud  of 
the  tin  back,  one  of  the  bottles  exploded.  It 
cracked  like  a  pistol,  and  a  piece  of  glass 
struck  him  In  the  eye,  cutting  out  the  eyeball 
and  completely  destroying  the  sight  He  did 
not  see  what  kind  of  a  bottle  It  was  that  ex- 
ploded, but  It  was  a  soft  drink  bottl&  The 
testimony  of  i^aintlff  with  reference  to  the 
drcnmstances  attending  fhe  injury  Is  cor^ 
roborated  that  of  two  or  three  other  wit- 
nesses. 

liL  B.  Leldigh  testified  that  be  had  been  In 
the  bottling  business.  He  put  up  cherry 
phosphate,  glngw  ale,  and  sudai  drinks,  and 
Ikad  had  many  years'  experloice  In  bottling 


such  dilnks.  Hs  stated  tbatltwasaoonunon 

occnrroice  tat  bottles  of  phoQ>hate  ta  cola 
drinks  to  ^plode  what  being  filled.  Upon 
being  asked  the  question,  "How  about  after 
thev  are  filled?"  he  answered  "That  will 
haiHten  sometimes."  Oould  not  say  that  it 
happ^ed  frequently  or  s^dom;  had  beard 
them  explode  many  a  time ;  had  heard  them 
explode  without  being  touched.  He  had 
heard  them  explode  at  nighttime  in  the  fac- 
tory wben  there  was  no  one  in  the  factory. 

PlalnUff  then  read  the  d^^ositlon  of  Wil- 
liam A  Blackman.  He  testified  that  he  was 
manager  of  the  Van  Noy  Nfews  Company  at 
the  time  plaintiff  was  injured.  At  that  time 
the  News  Company  was  handling  bottles  of 
the  Merchants'  Ice  &  Cold  Storage  Company. 
Shortly  after  the  accident  he  had  a  conversar 
tlon  with  some  employ^  of  the  Merchants* 
Ice  &  C0I4  Storage  Company  relative  to  the 
pressure  in  their  bottles.  He  requested  that 
the  pressure  be  reduced  if  too  high.  He  did 
not  tell  John  W.  Schuls  that,  when  he  first 
came  there,  he  called  the  attention  of  the 
Merchants*  to  the  t&ct  that  there  was  too 
much  pressure  on  th^  goods.  He  bad  no 
communication  with  the  Merchants'  prior  to 
the  time  of  the  accident  When  he  request- 
ed the  Merchants*  to  make  the  pressure 
weaker,  the  bookkeeper  replied,  "We  will  fix 
that  up  all  tight"  None  of  the  bottles  fur- 
nished 1dm  by  the  Merdiants'  had  ever  ex- 
ploded while  he  was  there.  He  had  only 
been  thwe  four  days.  The  sto<^  would  be 
kept  on  ice  while  in  the  ofllca  Stone  bad 
worked  for  him  four  or  five  days  before  he 
was  hurt 

Plaintiff  then  introduced  John  W.  Schuls, 
an  employ^  of  the  Marion  County  Distillery. 
He  asked  if  he  had  not  gone  to  Mr.  Bladi- 
man,  and  if  Blackman  had  said  anything  to 
him  about  any  complaint  to  the  Merchants* 
Ice  ft  Cold  Storage  Company  about  the  pres- 
sure cm  the  goods.  He  uiswered,  "Yes*  sir.** 
An  objection  was  sustained  by  the  court 
Thereaftw  plaintiff  adced  witness,  '*What 
did  he  say?"  The  court  again  sustained  an 
objection.  Plaintiff  then  avowed  that  wit- 
ness, if  permitted  to  answer,  would  say  that 
Bhu&man  told  him  tiiat  ha  had  complained 
to  the  Mmrcbants*  Ice  ft  Cold  Storase  Com- 
pany upon  two  different  occasions  before  the 
acddmt  under  investigation  occurred  with 
reference  to  the  pressure  under  which  their 
bottled  goods  were  delivered.  On  the  first 
occasion  the  Merchants'  Zee  ft  Oold  Storage 
Company  told  blm  the  ivessore  was  70  or  75 
pounds,  and  they  promised  to  reduce  it  to 
about  BO;  that  tbe  botUes  exploded  in  his  of- 
fice at  the  Van  Noy  Railroad  News  Company's 
place  on  tbe  first  day  of  his  employment  and 
continued  to  explode  daily.  Witness  was 
also  asked  If  Blackman  had  not  given  him 
some  broken  bottles  of  the  Merchants*  Ice 
&  Cold  Storage  Company.  The  court  sus- 
tained an  objection  to  this  qvestlmi,  and 
plaintiff  avowed  that  witness.  If  jjiermltted 
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to  answer,  would  ay  that  BladEinan  furnlab- 
ed  witness  a  large  quantity  of  brok»i  bottles 
bearing  the  Merchants*  Ice  &  Gold  Ston^ 
Company  labels,  and  told  witness  that  those 
were  the  fragrauts  of  the  bottles  that  had 
exploded  in  the  office  before  the  acddrat  hap- 
^ned  without  being  touched. 

PlalntifTs  cause  of  action  against  the  Van 
Koy  Railroad  News  Company  Is  based  on  an 
allegation  to  the  effect  that  the  soft  drinks 
were  famished  him  In  bottles  which  were  In 
a  hl^y  dangerous  or  exploslTe  condition, 
which  condition  was  well  known  to  the  News 
Company,  or  could  have  been  known  to  it 
by  the  exercise  of  ordinary  care,  and  that 
sudi  dangerous  condition  of  the  bottles  was 
not  known  to  the  plaintiff,  and  could  not 
have  been  known  to  him  by  the  exercise  of 
ordinary  care.  The  allegation  of  the  petition 
with  refer^ce  to  the  Merchants'  Ice  &  Oold 
Storage  Company  la  that  the  accident  was 
Caused  *'by  reason  of  the  gross  carelessness 
and  negligence  of  the  Merchants'  Ice  &  Cold 
Storage  Company  In  selling  and  deliver- 
ing to  Its  codefendant  herein,  the  Van  Noy 
Railroad  News  Company,  said  soft  drinks  in 
bottles,  the  same  being  In  a  highly  dangerous 
condition  for  tiandling  because  of  the  fact 
that  same  were  too  heavily  charged  or  Im- 
properly filled  or  charged  or  for  some  other 
reascm  best  known  to  said  defendant  Mer- 
chants' Ice  &  Cold  Storage  Company,  and 
unknown  to  plaintiff,  which  rendered  said 
bottles  and  their  contents  highly  exploalve 
and  vriiA  was  well  known  to  the  defendant 
Mordiants*  Ice  &  Cold  Storage  Company, 
its  agents,  servants,  and  employes,  or  could 
have  been  known  to  them  by  the  exercise  of 
ordinary  care,"  etc. 

[1]  It  la  not  seriously  cmtended  that  there 
Is  any  evidence  tendlog  to  show  negligence 
on  the  part  of  the  News  Ouapany.  It  Is  tme 
there  was  an  attonpt  to  show  certain  dec- 
larations made  by  Blackman  some  time  af- 
ter the  accident.  Tlie  rule  la  that  the  dee- 
laratlona  of  an  oSicet  or  agent  not  forming 
any  part  of  an  official  act  or  act  within  the 
scope  of  the  agency  ue  not  admissible  against 
the  corporation  to  prove  an  antecedent  fact, 
nor,  as  a  general  role,  is  the  admlaslcm  of  the 
c^cer  or  agent  of  a  tact  tending  to  show 
liabllily  of  the  corporation  receivable  against 
the  corporattcm  wbea  made  snbseguent  to 
the  transaction  in  qoestlon,  and  not  properly 
a  part  thereof.  1  laiiott  tm  Drldence,  p.  378,  | 
285 ;  Bast  Tennessee  Tel^hone  Co.  v.  Slmm's 
Adra'r,  09  Ey.  404,  36  S.  W.  171,  18  Ky.  Law 
Bap.  701.  Kv9a  tf  any  portion  of  Sdiulz' 
evidence  was  competent  for  the  purpose  of 
Impeaching  Bladiman,  it  was  not  compet^t 
lis  substantive  evidence,  and  cannot,  there- 
fore, be  considered  In  determining  whether 
or  not  a  peremptory  instruction  ahoold  have 
gone.  Rejecting  the  alleged  statements  of 
Blackman,  which  were  clearly  incompetent 
as  aubstanttve  evidence,  there  Is  not  the 
sUghteet .  incompetent  evid«ice  tending  to 


show  that  the  News  Company  knew,  ot  by  the 
exercise  of  ordinary  care  coidd  have  Imown, 
of  the  dangerous  condltttm  of  the  tiottles, 
or  of  their  liability  to  explode.  On  the  om- 
trary,  the  uncontradicted  facts  leave  no 
doubt  that  plaintiff's  Injury  so  far  as  the 
News  Company  Is  concerned  was  the  result 
of  an  accident  which  ordinary  prudence  on 
its  part  could  not  have  guarded  against.  The 
only  evldoice  against  the  Merchants'  Ice  & 
Cold  Storage  Company  Is  that  the  bottle  did 
explode,  and  one  witness  who  had  worked  in 
another  factory  said  that  he  bad  occasional- 
ly heard  mdi  bottles  explode,  even  after 
they  had  been  charged. 

In  the  case  of  Olds  Motor  Works  v.  Shaf- 
fer, 145  Ky.  616,  140  S.  W.  1017,  37  L.  B.  A. 
(N.  S.)  560,  the  court  said:  "The  roles  found 
in  text-books  and  cases  defining  the  liability 
of  the  maker  of  the  article  to  third  persons 
who  are  injured  by  its  use  are  stated  snb- 
etantially  as  follows  by  all  the  authorities; 
(1)  When  be  Is  negligent  In  the  manufacture 
and  sale  of  an  artide  Intrinsically  or  inher- 
ently dangerous  to  health,  limb,  or  life;  (2) 
when  the  maker  sells  an  article  for  goieral 
use  which  he  knows  to  be  tmmloently  danger- 
ous and  unsafe,  and  conceals  from  the  pur- 
chaser defects  la  its  construction  from  which 
■injury  might  reasonably  be  expected  to  hap- 
pen to  those  using  it  Undw  the  first  class 
fall  articles  audi  as  poisons  or  dangratnu 
drugs  that  are  labeled  as  containing  innocent 
or  harmless  ingredients;  and  in  this  daas 
of  cases  it  is  not  essential  to  a  recovery  by 
the  injured  par^  against  the  maker  that 
knowledge  of  his  mistake  or  n^llgence  should 
be  hroui^t  home  to  him.  His  liability  rests 
upon  the  broader  ground  that  persons  deal- 
ing in  articles  intrinsically  and  inhereotly 
dangwona  must  nae  a  high  d^ree  of  care  in 
putting  them  on.  the  market  for  the  protec- 
tion <tf  tiie  health  and  lives  of  those  who  may 
natorally  and  reaaonably  be  expected  to  use 
them.  And  for  his  negligence  or  carelessness 
alone,  without  any  frand,  deodt,  or  conceal- 
ment, he  may  be  held  accxnmtable  In  dam- 
ftges  to  any  person  injured  by  their  use. 
Thomas  r.  ^nnchester,  6  N.  T.  887,  07  Am. 
Dea  455.  But  in  the  other  dass  ot  cases, 
where  the  article  Itself  la  not  Inheraitly  or 
intrinsically  dangerous  to  healtti  or  llfe^  a 
third  part?  seeking  to  hold  ttie  maker  liable 
for  injuries  suffered  by  him  In  the  nse  ot  the 
article  must  show  that  the  maker  knew  It 
was  unsafe  and  dangerous,  and  either  con- 
cealed the  defMta  or  rei^eeoited  ttut  tt 
was  safe  and  sound.  But,  even  when  this 
Is  shown,  the  maker  will  not  Iw  liable  if 
it  is  made  to  appear  that  the  purchaser  had 
knowledge  of  the  defects  at  and  before  the 
third  party  was  injured  In  using  it"  It  was 
held  in  that  case  that  the  maker  of  an  auto- 
mobile could  only  be  held  liable  midw  ex- 
ertion 2. 

There  is  no  evidence  In  this  case  tending 
I  to  show  that  an  ordinary  bottle  of  pop  is 
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Intrinsically  or  Inberoitly  dangeroiiB  to  health 
or  life  or  limb.  On  the  contrary,  millions  of 
these  bottles  are  sold  every  year  without 
such  an  acddoit  as  occurred  In  this  case. 
Manifestly,  such  bottles  do  not  belong  la  the 
category  of  poisons  or  dangerous  drugs  that 
are  labeled  as  containing  Innocent  or  harm- 
less Ingredients.  Th&t  being  true,  can  this 
case  be  said  to  fall  under  exception  2,  as 
above  stated?  There  Is  no  proof  in  this  case 
that  the  bottle  Itself  was  too  heavily  charged. 
Nor  Is  it  shown  that  the  Merchants*  Com- 
pany's bottles  frequently  exploded.  Had 
there  been  proof  of  this  kind,  as  well  as  proof 
tending  to  show  that  the  bottles  used  were 
not  defective,  this  would  have  been  a  circum- 
stance tending  to  show  that  the  bottles  had 
been  too  heavily  charged.  Hie  proof  in  this 
case  goes  no  further  than  to  show  that  Leid- 
Igh,  whd  had  worked  for  another  company, 
had  occasionally  heard  the  bottles  charged 
by  that  company  explode.  This  may  have 
been  doe  to  that  company's  negligence  or  to 
the  use  of  defective  bottles,  and  It  does  not, 
therefore,  tend  to  prove  that  the  Merchants' 
Company  Improperly  charged  Its  bottlesL 
There  Is  no  proof  tending  to  show  that  the 
particular  bottle  which  caused  the  accident 
was  defective,  and  that  the  Merchants'  Com- 
pany had  any  knowled^  of  Its  defect,  or 
even  that  the  bottles  used  by  the  Merchants' 
Company  frequently  proved  defective,  and 
that,  being  put  on  notice  of  tills  fact,  it  could, 
by  the  exercise  of  ordinary  caie,  have  dis- 
covered that  the  particular  bottle  was  de- 
flective. 

[1]  In  tbe  abBoioe  of  any  direct  testimony, 
or  any  fact  or  dicumstance  from  which  it 
oonld  be  reasonably  concluded  that  the  Mer- 
chants* Cwnpftny  knowingly  used  defective 
bottles,  It  cannot  be  held  liable  on  this 
ground,  even  though  the  bottle  which  injured 
plalntUT  was  defective^  wbidi  the  proof  In 
thla  case  utterly  falls  to  show.  Indeed,  the 
facts  of  this  case  brliw  it  clearly  within  the 
rule  laid  down  in  the  case  of  Louisville  Qna 
Co.  T.  Kanftnan-StrauB  Co.,  lOS  Ky.  148,  48 
S.  W.  434,  20  Ky .  Law  Rep.  1060. 

[3}  When  the  question  is  one  of  ne^lgence 
or  no  negllgeno^  It  is  the  well-settled  law 
that  where  the  evidence  la  equally  consistent 
vrltSk  eitho!-  view— the  existence  or  nonexist- 
ence of  tbe  netf  igence— the  court  should  not 
sntunlt  tlie  ease  to  the  jury,  for  the  party 
affirming  the  negllgoice  has  fhlled  to  prove 
It. 

[4]  Here  tbe  accident  may  have  happmed 
in  one  of  several  ways.  The  day  was  very 
hot;  and  tlie  explosion  may  have  resulted 
from  the  hot  air  coming  in  contact  with  the 
bottl&  Again,  a  piece  of  Ice  may  have  fallen 
against  the  bottle  and  caused  it  to  exidode; 
or  the  exploBl<m  may  have  occurred  because 
the  bottle  was  too  heavily  charged,  or  On 
bottle  itself  was  defective.  The  evidence  be* 
fag  equally  consistent  with  any  one  of  these 


views,  it  follows  that  plaintiff  failed  to  make 
out  his  case.  While  the  accident  Is  an  un- 
fortunate one,  defendants  cannot  be  held  li- 
able In  the  absence  of  proof  of  Diligence. 
Having  failed  to  prove  negligence,  the  trial 
court  properly  directed  a  verdict  In  favor  ot 
the  defendants. 
Judgmoit  affirmed. 


LOUISVILLE  &  N.  B.  CX>.  T.  ALUBN, 

(Court  of  Aroeals  of  Kentucky.  Bfareh  28, 
IMS.) 

1.  Railboadb  (I  8S0*)— AcTiom  roa  Iitju- 

BIES— QUEimONS  R>R  JUST. 

Id  an  action  for  injuries  in  a  crossing  col- 
lision, caused  by  plaintiff's  horse  becoming 
frightened  and  unmanageable  and  attempting  to 
cross  in  front  of  the  approacfalng  train,  evi- 
dence held  to  make  a  question  for  tiie  jury 
whether  the  engineer,  after  seeing  plaintiff's 

Seril  by  the  exercise  of  ordinary  care,  could 
ave  jitopped  the  train  la  time  to  have  avcnded 
the  injury. 

[Ed.  Note.— For  otiier  cases,  see  Railroads, 
Cent  Dig.  H  11S2-1102;  Dee.  Dig.  {  3S0.*] 

2.  TaiAL  fl  191*)  —  IiwrrEUonoiis  —  A8S01IP- 
TioK  ov  Facts. 

In  an  action  for  Injuries  sustained  in  a 
crossing  collision,  due  to  plaintiff's  horse  be- 
coming unmanageable  and  attempting  to  cross 
In  front  of  the  approaching  train,  an  instruc- 
tion to  find  for  plaintiff  if  the  jury  believed 
from  the  evidence  that  the  engineer,  after  dis- 
covering plaintiff's  presence,  saw,  or  by  the  use 
of  ordinary  care  could  have  seen,  that  the  horse 
was  frightened,  and  that  the  circumstance  was 
such  as  to  lead  an  ordinarily  prudent  person, 
situated  as  he  was,  to  believe  that  the  horse 
would  attempt  to  cross  the  track  in  front  of 
the  train,  or  would  come  in  collisioa  with  the 
train,  and  that  the  engineer,  "after  so  seeing 
plaintiff,"  failed  to  use  ordinary  care  to  stop 
the  train,  or  to  prevent  injury  to  plaintlt^  and 
that  plaintiff  was  injured  as  the  direct  and 
natural  result  of  such  failure,  was  not  objec- 
tionable as  assuming  that  the  engineer  saw 
plaintiff,  because  of  the  failure  to  insert  after 
the  quoted  clause  the  words  "if  he  saw  him," 
since  the  first  part  of  the  instruction  submitted 
for  the  jury's  determination  the  qnesticm  wheth- 
er the  engineer  saw  plaintiff,  and  whether  by 
the  exercise  of  ordinary  care  he  saw  or  could 
have  seen  that  the  horse  was  frightened. 

[Ed.  Note.— For  other  cases,  see  TriaL  Gent 
Dig.  i$  42(MS1.  435;  Dec  Dig.  I  101*1 

S.  APFKAI,  AND  EtBBOB  <|  1064*)— HaSULBSS 
EsBOa-lNBTBUCTIORS— "OBDINABT  CABB." 
Iq  an  action  against  a  railroad  company 
for  negligence,  a  definition  of  "ordinary  care 
as  such  care  as  an  ordinarily  prudent  person 
would  usually  exercise  under  similar  drcum- 
stancea  "in  matters  involving  his  own  Interest^ 
was  not  rendered  prejudicial  to  defendant  by 
the  addition  of  the  quoted  clause,  although  the 
court  might  better  have  adhered  to  definitions 
adopted  and  approved  by  the  Court  of  Appeals. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  ||  4210,  4221-^^;  Dec. 
Dig.  i  1064.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  6,  pp.  6029-6042;  voL  8^  pp.  773»-7740l 

4.  JTmal  (i  296*>— iNSivnonoHS— Can  bt 

OtHBB  iNSTBUOnONS. 

In  an  action  for  Injuries  sostained  In  a 
crossing  collision,  due  to  plaintiff's  horse  becom- 
ing nnmanageable  and  attempting  to  cross  in 
fruit  of  the  train,  plalntifrs  dalin  being  tltat 
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tbb  engineer  saw  tbe  horse  on  the  highwar 
parallel  with  tbe  railroad,  and  saw  that  it  was 
anmanageable,  la  time  to  have  stopped  the 
train,  tbe  refusal  of  an  inatraction  that  it  was 
not  the  en^eer's  duty  to  keep  a  lookout  on 
the  adjacent  highway,  and  that  defendant  owed 
plaintiff  no  duty  until  plaintiff's  peril  was  dis- 
covered by  the  enfrioeer,  was  not  error,  where 
the  court  charged,  unless  the  engineer  saw 

Elaintiff  in  time  to  have  avoided  injuring  bim 
y  using  ordinary  care,  and  unless  he  failed  to 
use  such  care,  to  find  for  defendant,  since  the 
refusal  of  an  offered  instmctioa  is  not  error, 
where  tbe  question  presoited  ia  covered  by  the 
instructions  given. 

[Ed.  Note.— For  other  cases,  see  TrIaL  Gent 
Dfe.  jl  705-718,  71S,  Tie,  718;  DecTbig;  | 
296.*] 

6.  RaILBOADS    (5  851*)— ACTIONB    TOB  ISUJ- 
BIES— CoNTBIBtTTOBT  NeGLIQENCB. 

In  an  action  for  injuries  sustained  In  * 
crossing  accident,  due  to  plaintiff's  horse  be- 
coming uDmanageabte  and  attempting  to  cross 
in  front  of  tbe  approaching  train,  where  the 
evidence  was  uncontradicted  that  the  horse  was 
unmanageable  and  beyond  plaintiff's  control, 
and  continued  to  rear  and  pluoge  from  tbe  time 
it  was  first  frightened,  and  that  it  wheeled  and 
dashed  at  a  high  rate  of  speed  towards  the 
crosBiDg,  a  refusal  to  submit  tlie  questions 
whether  plaintiff  should  have  dismounted  or 
ridden  away  from  the  track  was  not  error. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Gent  Dig.  H  110a-1211.  1213-121S ;  Dee.  Dig. 
I  861.*] 

6.  Damages  (|  132*}— Pebsoital  Ihjubim— 

bxcessivbnesb.' 

Where  plaintiff  was  struck  by  a  railroad 
train,  thrown  several  feet,  remained  unconsci- 
ous until  the  next  day,  received  several  scalp 
wounds,  became  very  nervous  as  a  result  of  the 
shock,  his  hearing  in  one  ear  was  permanently 
destroyed,,  lost  control  over  his  kidneys,  al- 
though this  condition  might  Improve,  was  con- 
fined to  bis  bed  for  three  weeks,  and  to  his 
room  for  five  weeks,  and  suffered  severdy,  a 
verdict  for  $5,500  was  not  ezcesBive. 

[Ed.  Note.— For  other  caaec  see  Damages. 
Cent  Dig.  H  S72-386.  398;  Dee.  Dig.  i  iM.^ 

Appeal  from  Circuit  Court,  Muhlenberg 
OoantT. 

Action  by  Percy  H.  Allen  agabut  tbe  Louls- 
vllle  &  Nashville  Railroad  Company.  Judg- 
ment for  plaintiff,  and  defendant  ai^eals. 
Affirmed. 

Browder  &  Browder,  of  RussellvUIe,  and 
Benjamin  D.  Warfleld  and  Charles  H.  Moor- 
man, both  of  Louisville,  for  appellant  Walk- 
er Wilkina,  of  Central  City,  for  ai^ellee. 

OliAY,  C.  In  this  action  for  damages  for 
pwsonal  Injuries,  plaintiff,  Percy  E.  Allen, 
recovered  a  judgment  against  the  defendant, 
Louisville  &  Nashville  Railroad  Company,  In 
the  sum  of  f5,500.  The  railroad  company 
appeals. 

According  to  the  evidence  for  plaintiff,  he 
was  riding  a  horse  along  a  country  road 
leading  from  Rochester,  In  Butler  county,  to 
tbe  town  of  Drakesboro,  In  Muhlenberg  coun- 
ty, Ky.  This  road  crosses  the  railroad  track 
several  hundred  feet  south  of  the  Drakeaboro 
depot,  and  from  that  point  It  runs  along  the 
west  Bide  and  parallel  with  the  railroad  for 
a  distance  of  several  hondred  yards.  The 


rood  ts  only  10  or  12  feet  from  Uie  trsdki. 
AboQt  800  yards  vaxOn  of  the  crosBlog  Is  a 
cat  On  the  occasion  In  question  plalotlir 
had  crossed  the  railroad  tracks  at  the  cross- 
ing. When  he  readied  a  point  between  600 
and  700  feet  from  the  crosslnK  defmdanfs 
sonth-boimd^  passenger  train  lan  oot  of  tbe 
cnt  Tbe  train  was  within  800  or  000  feet 
from  tbe  crossing.  PlalnUffs  horse  became 
frightened  and  unmanageabl&  The  lions 
first  ran  towards  the  train.  He  then  turned 
and  ran  towards  the  track,  but  plaintiff  pull- 
ed him  away  from  the  track.  The  horse 
was  rearing  and  plunging.  He  then  started 
towards  the  crossing.  When  he  reached  a 
point  about  10  feet  beywd  the  crossing,  the 
engine  struck  the  horse  and  rider.  Plaintiff 
was  thrown  about  35  feet  sooth  of  the  place 
where  be  was  stnuft  by  the  engine.  Theborse 
was  carried  several  yards  beyond.-  Plain- 
tiff says  that  when  tbe  train  came  in  sight 
he  saw  the  engineer  In  his  cab  looking  to- 
wards him.  The  engineer  was  also  looking 
at  him  when  the  horse  turned  and  ran  down 
the  road.  Tbe  train  was  running  or  30 
miles  an  hour,  and  had  increased  its  speed 
when  the  engine  struck  the  horse.  Mrs.  Har- 
dlson,  a  witness  for  plaintiff,  saw  the  horse 
when  It  became  scared  and  frightened  by  the 
train.  She  says  the  horse  then  turned  and 
ran  down  the  railroad.  When  the  horse  be- 
came scared,  the  train  checked  its  speed  a 
little.  The  train  tlien  Increased  its  speed, 
and  ran  about  like  it  usually  ran.  When  It 
reached  the  crossing,  it  was  going  at  Its 
usual  speed  at  that  point  Cleve  Gibson  tes- 
tified that  when  the  train  reached  tbe  croes- 
ing  it  was  going  at  the  rate  of  20,  25,  or  30 
miles  an  hour.  Harley  Brown  testified  that 
he  saw  tbe  horse  when  It  began  to  prance 
and  dance.  The  train  continued  to  come  on. 
The  horse  then  commenced  to  Jump,  and  tbe 
train  stopped,  or  nearly  stopped.  Afterwards 
the  horse  turned  and  commenced  running. 
The  train  then  commenced  to  go  faster.  The 
horse  beat  the  train  to  the  crossing  a  littleu 
At  that  time  tbe  train  was  going  aa  hard  u 
It  could  go. 

For  the  defendant  Mrs.  Spencer,  who  was 
within  150  feet  of  the  railroad  and  saw  tbe 
accident  testified  that  the  train  stopped  right 
on  the  crossing.  Thomas  Martin,  the  en- 
gineer, testified  that,  when  he  first  saw  plain- 
tiff, be  (Martin)  was  about  100  yards  from 
the  crossing.  Seeing  that  the  horse  was 
coming  towards  the  crossing,  he  shut  off 
steam  and  applied  tbe  emergency  brakes. 
When  he  stopped,  the  rear  coach  was  on 
the  crossing.  When  he  saw  plaintiff,  the 
train  was  going  at  tbe  rate  ot  26  miles  an 
hour.  This  witness  also  says  that  his  view 
of  plaintiff  was  obstructed  by  a  curve  and 
high  cnt  He  never  saw  plaintiff  on  til  his 
horse  was  running  towards  the  crossing.  His 
train  did  not  slow  up  and  then  increase  ItB 
speed.   The  conductor  In  charge  of  the  train 
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was  In  tbe  smoklns  <^<  He  did  not  see  any 
part  of  the  acddeot  He  says  his  atteotlon 
was  first  attracted  by  the  sudden  and  abrupt 
reduction  of  speed.  The  emergency  brake 
was  used.  The  rear  coach  was  standing  on 
the  crossing  when  the  train  stopped.  The 
train  itself  was  about  300  feet  long.  By 
using  all  the  means  at  band  the  train  could 
have  been  stopped  within  300  or  360  feet 
The  fireman  testified  that  the  engine  was 
about  150  or  200  feet  from  the  crossing  when 
the  emergency  brakes  were  applied.  When 
the  train  stopped,  the  rear  coach  was  on  the 
crossing.  The  engineer,  in  his  opinion,  made 
a  good  stop. 

[1]  It  is  first  Insisted  that  the  court  erred 
In  oTermllng  defendant's  motion  for  a  per- 
emptory InstmctloD.  In  this  connection  It 
is  insisted  that  the  facta  bring  it  within  the 
rule  laid  down  in  Conway  v.  Ll  &  N.  B.  B. 
Co.,  136  Ky.  229,  U9  S.  W.  206,  122  S.  W. 
136.  In  that  case  the  court  held  that,  even 
if  It  should  be  assumed  that  the  engineer 
saw,  or  Id  the  exercise  pf  reasonable  care, 
could  have  seen,  the  fright  of  the  horse, 
there  was  absolutely  no  evidence  from  which 
it  could  be  reasonably  inferred  that,  by  the 
exercise  of  ordinary  care,  the  ei^tne  could 
hare  been  stopped,  or  the  speed  of  the  train 
slackened,  so  as  to  avoid  the  collision  after 
the  fright  of  the  horse  was  or  could  have 
been  discovered.  The  facts  here  present  an 
entirely  different  case.  The  road  along 
which  plaintiff  was  riding  is  only  10  or  12 
feet  from  the  tracks.  It  runs  along  the  rail- 
road for  a  distance  of  several  hundred  feet 
It  was  on  the  engineer's  side  of  the  engine. 
PlaintlflC  eaM  the  engineer  was  In  his  cab 
window  and  was  looking  towards  blm.  Aft- 
er be  came  out  of  the  cut  there  was  nothing 
to  obstruct  his  view.  From  that  point  It 
was  800  or  900  feet  to  tbe  crossing.  Plaintiff 
was  between  600  and  700  feet  from  the 
eroasing  when  his  borae  took  fright  The 
road  was  so  close  to  the  railroad  tracks  that 
plaintiff  and  his  horse  were  necessarily  with- 
in the  plain  view  of  the  engineer.  Two  wit- 
nesses say  that  tbe  train  slowed  up  when 
the  borse  began  to  rear  and  plunge.  When 
tbe  borse  began  to  run,  tbe  speed  of  the  train 
was  then  Increased.  When  the  horse  began 
to  nm,  tbe  engineer  was  only  about  300  feet 
distant  Plaintiff's  witnesses  say  that  tbe 
train  was  going  as  fast  as  It  usually  ran 
wben  tbe  crossing  was  reached.  Tbe  ooa- 
ductor  says  tbe  train  could  have  been  stop- 
ped within  300  or  SCO  feet  The  engineer 
said  be  discovered  tbe  running  borse  when 
about  800  feet  distant  from  tbe  crossing. 
Tba  train  wag  about  800  feet  long.  The  rear 
coach  stopped  on  the  crossing.  Tbe  engine, 
therefore,  was  not  stopped  until  it  was  over 
£00  feet  from  the  crossing.  Not  with  standing 
tbe  fttct  tSxat  tbe  floglneer  saya  be  discovered 
plaintiff  when  about  300  feet  from  the  cross- 
ing, tbe  fireman  saya  the  brafcea  were  not  ap- 
fdled  nntiil  tbe  train  was  XBO  or  200  feet 


from  the  crossing.  Tbe  engineer  says  that 
the  train  did  not  slow  up.  Two  witnesses 
say  that  It  did.  In  this  respect  he  is  con- 
tradicted. Under  such  circumstances,  bis 
statement  cannot  be  aoc^ted  as  conclusive. 
There  was  evidence,  tending  to  show  that 
tbe  engineer  ^l^overed  plaintiff's  presence 
on  the  highway  when  the  engineer  was  much 
further  from  the  crossing  than  100  yards, 
and  that  by  the  use  of  ordinary  care  he 
could  have  seen  that  tbe  horse  was  frighten- 
ed. There  was  also  evidence  tending  to  show 
that  tbe  borse  was  going  at  a  breakneck 
speed  towards  the  crossing,  where  the  road 
crossed  the  railroad  tracks,  and  this  circum- 
stance wqs  Sufficient  to  lead  an  ordinarily 
prudent  person,  situated  as  the  engineer  was, 
to  believe  that  the  horse  would  attempt  to 
cross  tbe  track  (n  front  of  the  train,  or  would 
come  in  collision  witb  tbe  train.  There  be- 
ing evidence  to  show  that  pktlntlfTs  presence 
on  the  track  was  discovered  when  plaintiff 
was  600  or  700  feet  from  tbe  crossing,  and 
that  the  borse  was  then  rearing  and  plung- 
ing and  nmnlng  towards  the  crossing,  and 
that  the  engineer  could  then,  by  the  exercise 
of  ordinary  care,  have  discovered  tbe  fright 
of  tbe  horse.  It  was  for  the  jury  to  say 
whether  or  not  the  engineer,  after  seeing 
plaintiff's  peril,  could,  by  tbe  exercise  of  or- 
dinary care,  have  8toi^)ed  the  train  In  time 
to  avoid  the  Injury  to  plaintiff. 

Tbe  court  Instructed  tbe  Jury  as  follows: 

"1.  The  court  Instructs  tbe  jury  that  If 
they  believe  from  tbe  evidence  that  tbe  de- 
fendant's engineer  in  charge  of  said  engine, 
after  discovering  tbe  plaintiff's  presence  on 
the  Iti^way  on  the  occasion  In  controversy, 
saw  or  by  tbe  use  of  ordinary  care  could 
have  seen  that  his  horse  was  frightened, 
and  if  tbe  jury  further  believe  from  the  evl* 
dence  that  the  circumstance  was  such  as  to 
lead  an  ordinary  prudent  person,  situated 
as  the  engineer  was,  to  believe  that  the  horse 
would  attempt  to  cross  the  track  in  front  of 
the  train,  or  would  come  In  collision  witb 
tbe  train,  and  that  the  said  engineer,  after 
so  seeing  the  plaintiff,  failed  to  use  ordi- 
nary care  to  stop  the  train,  or  to  prevent  In- 
jury to  the  plaintiff,  and  that  the  plaintiff 
was  injured  as  the  direct  and  natural  result 
of  said  fttllure  on  the  part  of  said  engineer, 
then  and  In  that  event  tbe  jury  will  find  for 
the  plaintiff;  and  ualees  tbe  Jury  bo  believe 
as  set  out  In  this  Inatmctloni  tbey  will  find 
tor  tbe  defendant 

"2.  Unlesa  tbe  Jury  brieve  from  tbe  evi- 
dence that  the  defendant's  engineer  aaw  tbe 
plaintiff  In  time  to  have  avoided  injury  to 
blm  by  using  ordinary  care,  and  that  tbe 
said  engineer  blled  to  use  au^  care  to  pze- 
vent  Injury  to  the  plaintiff^  the  Jury  wlU 
find  for  the  defendant 

"S.  If  the  Jury  find  for  the  idalnttfl,  th^ 
will  amrd  1dm  bu^  a  snm  In  damagea  as 
will  fblrly  and  reasonably  oompoisate  blm 
for  any  expense  of  cnre^  not  raxseedlng  |200 
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tberefor,  and  for  any  mental  or  physical  suf- 
fering, If  any  of  either,  and  for  any  per- 
manent impalrmoit  of  his  power  to  earn 
money.  If  any,  which  the  jury  may  believe 
from  the  evidence  was  caused  by,  and  which 
was  the  direct  and  natural  result  of.  the  neg- 
ligence. If  any,  as  set  out  In  tostmctiaa  No.  1. 
not  exceeding  |15,00l>. 

"4.  Negligence,  as  used  In  the  Instmcttons, 
means  the  failure  to  use  ordinary  care,  and 
ordinary  care  Is  such  care  as  an  ordinarily 
prudent  person  would  osually  exercise  under 
similar  circumstances  In  matters  Involving 
his  own  Interest" 

[2]  Instruction  No.  1  is  criticised  because 
of  the  failure  of  the  court  to  insert^  after  the 
clause  "after  so  seeing  the  plaintiff,"  the 
words  "If  he  did  see  him."  It  Is  therefore 
argued  that  the  Instruction  assumed  that  the 
engineer  did  see  plaintiff,  under  the  circum- 
stances set  out  In  the  first  part  of  the  in- 
struction. While  ttie  words  referred  to 
mli^t  with  propriety  have  been  Inserted  In 
the  Instmctlon,  their  omission  was  not  error. 
The  very  question  submitted  In  the  first  part 
of  the  Instruction  was  whether  or  not  the 
eitglneer  did  see  plaintiff  on  the  highway, 
and  whether  or  not  he  saw  or  by  the  exer- 
cise of  ordinary  care  could  have  seen  that 
plaintiff's  horse  was  frightened.  An  Instruc- 
tion does  not  assume  a  fact  which  the  Jury 
Is  specifically  called  on  to  determine. 

it]  Instruction  No.  4  is  criticised  because 
ordinary  care  Is  defined  as  such  care  as  an 
ordinarily  prudent  person  would  usually  ex- 
ercise under  similar  drcnmstances  In  mat- 
ters Involving  his  own  Interest  While  it  Is 
much  better  for  trial  courts  to  adhere  to  the 
definitions  of  ordinary  care  adopted  and  ap- 
proved by  this  court  we  foil  to  see  wherein 
the  substantial  rights  of  deftodant  were 
prejudiced  by  the  use  of  the  iwords  "in  mat- 
ters Involving  his  own  interest" 

[4]  It  Is  insisted  that  the  court  erred  in  re- 
fnslng  to  give  the  fbllowlng  instmctlon  of- 
fraed  by  defendant:  "Hie  court  instrncts 
the  Jury  that  it  vas  not  the  dn^  of  the  de- 
fendanl/s  mgineer  on  Oie  occasion  In  con- 
troversy to  keep  a  lookout  on  said  dirt  road 
adjacent  to  said  railroad  tnuft,  and  defend- 
ant owed  plaintjfl  no  dn^  until  plaintiff's 
peril  or  danger  was  discovered  by  defend- 
ant's said  mgineer." 

It  Is  argned  that  Uils  Instruction  should 
have  been  giv^,  in  order  to  bring  clearly 
before  the  jury  the  fact  ttiat  the  engineer 
was  not  nnder  the  duty  of  keeping  a  look- 
out fi>r  plalntU^  who  ms  on  the  adjacent 
road.  This  phase  of  the  case,  however,  we 
think  was  folly  covered  by  Insizuction  Na 
2  given  by  the  trial  court  In  that  Instruc- 
tion the  court  told  the  Jury  to  find  for  the 
deftodant  unless  they  believed  from  the  evi- 
dence that  defendant's  engineer  saw  the 
plaintiff  in  time  to  avoid  an  injury  to  htm, 
by  using  ordinary  car^  and  that  the  engineer 


failed  to  use  sucii  care  to  pnv«it  InJoiT  to 
the  plaintiff.  It  is  not  error  to  refuse  an 
offered  Instmctlon,  where  the  Instmcdons 
given  folly  present  the  question. 

[i]  Another  error  relied  on  by  the  defend- 
ant is  the  refusal  of  the  trial  court  to  give 
an  Instruction  on  contributory  ne^Igence. 
Counsel  for  defendant  argue  that  it  is  tar 
the  Jury  to  say,  under  all  the  facts  and  dr- 
cnmstances, whether  or  not  plaintiff.  In  the 
exercise  of  ordinary  care,  should  not  have 
dismounted  ftom  the  horse  or  ridden  the 
horse  away  from  the  track.  The  uncon- 
tradicted evidence,  however,  leaves  no  doubt 
that  at  the  time  the  train  came  out  of  the 
cut,  when  It  was  only  about  100  yards  distant 
from  the  plaintiff,  plalntlfTs  horse  became 
unmanageable  and  beyond  his  controL  The 
horse  continued  to  rear  and  plunge  from  the 
time  he  was  first  lightened  by  the  train- 
After  wheeling  around,  he  dashed  at  a  high 
rate  of  speed  towards  the  crossing.  To  hare 
jumped  under  these  cIrcumstanceB  would 
have  necessarily  resulted  In  Injury.  There 
Is  not  a  single  circumstance  going  to  show 
that  he  could  have  ridden  the  horse  In  any 
other  direction.  There  was  nothing,  there- 
fore, that  would  justify  the  giving  of  an  in- 
stmctlon on  contributory  n^ligence,  except 
the  bare  possibility  that  plaintiff  might  have 
dismounted  from  his  horse,  or  might  have 
ridden  him  away  from  the  track.  Under  bucIi 
circumstances,  the  refusal  of  an  Instractioa 
on  contributory  n^llgence  was  hot  prejudi- 
cial error. 

[II  The  verdict  is  assailed  on  the  ground 
that  It  is  excessive.  The  evidence  sliows 
that  plaintiff  was  thrown  several  feet,  and 
remained  unconscious  until  the  next  day. 
He  received  several  scalp  wounds,  and  was 
very  nervous  as  a  result  of  the  shock.  The 
hearing  in  his  left  ear  was  destroyed.  He 
lost  control  over  his  kidneys.  The  condltlim 
of  his  kidneys  may  Improve,  but  the  conditi<m 
of  his  ear  Is  permanent  He  was  confined  to 
his  bed  for  three  weeks,  and  to  his  room  for 
five  weeks.  He  suffered  sev«^  trcm  Us  In- 
juries. Under  these  drcnmstances^  W5  can- 
not say  that  the  verdict  la.  exoesstTflh 

Jndgmrait  affirmed. 


HANBT  V.  BLAIB,  Gireoit  Cleifc. 

(Conrt  of  Appeals  of  Kentucky.   Sbzdi  2S, 
1818.) 

CotTBTB  (I  02*)— Trans  —  OoBMBUonow  or 
Statdtes. 

Acts  1812,  c  S7,  reammginir  the  schedule 
for  holding  courts  In  the  Twenty-Fourth  judi< 
dal  district,  requires  court  be  held  at  Palnts- 
vlUe,  in  Johnson  county,  '^d  continae  24  jurid- 
ical days;  first  Monday  in  May  and  continue 
24  Jurfdical  days:  first  Monday  in  May  and 
continue  24  Juridical  days;  first  Monday  is 
November  and  continue  24  Juridical  days ;  Jne». 
in  Martin  conn^,  first  Monday  in  April  and 
o<mtinue  18  joridical  days;  first  Monday  in 
July  and  contmue  18  juridical  days;  &stHon- 
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day  in  Deeemtnr  u3  contlnae  18  Juridical  dan. 
Tm  former  aebeduie  (or  holding  court  fn  the 
Twent7-Fourtb  diatrict  provided  by  Kj.  St  i 
(Kt6,  required  court  to  be  held  in  Pike  county 
on  the  first  Mondaye  in  February,  May,  and 
October,  and  continue  24  juridical  days,  uid  in 
Johnson  county,  at  Paintaville,  on  the  first 
Monday  succeeding  the  termination  of  the  Pike 
county  term  and  continue  24  juridical  du^s  each 
term,  and  in  Martin  county,  on  the  first  Monday 
succeeding  the  termination  of  the  Johnson  terms 
and  continue  24  juridical  days.  HM,  that  the 
terms  in  Martin  county  were  intended  to  follow 
the  terms  in  Johnson  county,  and  the  regular 
terms  in  Johnson  county  should  be  held  each 

Sar  beginning  on  the  first  M^mday  in  March, 
ay,  and  November,  and  ccmtinue  for  24  jurid- 
ical days ;  the  word  "May,"  wh«i  first  used  In 
Acts  of  1912,  being  used  through  a  clerioU  er- 
ror for  "March." 

f  Ed.  Note.— For  other  case*,  see  Oourta,  Gent 
Dig.  H  207.  210;  Dec.  Di£l  62.*] 

At^ieal  from  cnrcolt  Court,  Johnson  County. 

Action  between  Floyd  Haney  and  F.  P. 
Blair,  Circuit  Clwk.  From  a  judgment  for 
the  last-named  party,  the  flrst-named  ap- 
peals. ReTeraed  and  ronanded  fo^  farther 
proceedings. 

C.  B.  Wheeler,  of  AsUand,  for  appell&nt 
J.  K.  Wells,  (tf  FalntsrUle,  for  appellee. 

HOBSON,  C.  J.  Prior  to  the  year  1912, 
Pike  county  was  In  the  Twenty-Fourth  cir- 
cuit conrt  district,  and  Letcher  in  the  Thirty- 
Third  district  Ky.  St  |  963.  The  General 
Assembly  In  the  year  1912  created  the  Tblrty- 
Flfth  Judicial  district,  composed  of  Pike  and 
Letcher.  Acts  1912,  p.  140.  This  made  It 
necessary  to  rearrange  the  schedule  for  hold- 
ing the  courts  In  the  Twenty-Fourth  and 
Tbirty-Thlrd  districts.  This  the  Legislature 
provided  for  by  another  act'  So  much  as  re- 
lates to  the  Trenty-Fourtb  judicial  district 
is  as  follows  (Acts  1912,  p.  210):  "Paints- 
Till^  in  Johnson  county,  and  continue  24 
jorldlcal  days;  first  Monday  In  May  and 
continne  24  juridical  days;  first  Monday  In 
Ma7  and  continne  24  Juridical  days;  first 
Monday  In  NoTemb^  and  continue  24  Juridi- 
cal days.  Ines,  in  Martin  county,  first  Mon- 
day In  April  and  continoe  18  jnridtcal  days ; 
first  Monday  in  July  and  oimttnne  18  jmidi- 
eal  days ;  first  Monday  in  DecMnber  and  con- 
tinue 18  jnridical  days." 

It  will  be  observed  that  the  act  provides 
for  a  term  of  court  to  be  held  at  FalntsrlHe 
on  the  first  Monday  in  May  and  continne  24 
Jorldlcal  days;  also  tor  another  term  to  be 
held  beginning  on  the  first  Mtmday  in  May 
and  continne  24  juridical  days.  The  Ccmsti- 
tutlon  requires  that  three  terms  of  the  cir- 
cuit conrt  shall  be  held  each  year  in  each 
Gonnty.  The  conrt  below  hdd  that  tbe  act  In 
qnestion  was  void,  as  It  provided  ftn:  only  two 
terms  of  conrt  In  Johnson  county. 


BLAIK  1099 

.We  think  it  evldwt,  from  the  phraseology 
of  the  section,  that  this  was  not  the  mean- 
ing of  the  Legislature;  that  where  It  first 
occurs  in  the  section  the  word  "May"  is  a 
clerical  error  for  the  word  "March,"  and  that 
the  meaning  of  the  section  is  that  tbe  circuit 
court  is  to  be  held  in  Johnson  county  con- 
tinuing 24  juridical  days,  beginning  the  first 
Monday  In  March,  Blay,  and  Moronber  of 
each  year. 

The  schedule  for  holding  court  In  the 
Twenty-Fourth  district  before  the  act  In 
question  was  passed  was  as  follows:  "Pike 
county,  at  Plkevllle,  on  the  first  Mondays  In 
F^roary,  May  and  October,  and  continue 
twenty-four  juridical  days  each  term.  John- 
son county,  at  PalntsvlUe,  on  the  first  Mon- 
days succeeding  the  termination  of  the  Pike 
teraw  and  continue  twenty-four  juridical 
days  each  term.  Martin  county,  at  Inez,  on 
the  first  Monday  succeeding  the  termination 
of  tbe  Johnson  terms  and  continue  twenty- 
four  juridical  days  eatdi  term.'*  Section  966, 
Ky.  St 

It  will  be  observed  that  under  this  statute 
the  conrt  was  held  in  Pike  county  on  tbe 
first  Monday  in  Febroary,  May,  and  October; 
In  Johnson  connty  ordinarily  on  the  first 
Monday  of  March,  June,  and  November; 
and  In  Martin  county  ordinarily  on  the  first 
Monday  In  April,  July,  and  December.  It 
win  also  be  observed  that  In  the  act  before 
uB  the  courts  In  Martin  county  are  to  be  held 
on  the  first  Monday  In  April,  July,  and  De- 
c^ber,  as  in  the  old  act,  and  we  think  it 
evident  that  the  L^^latnre  Intraded  the 
courts  in  Johnson  connty  to  precede  the 
courts  in  Martin  connty,  as  they  had  done 
under  tbe  old  aet,  azcept  that  Hay  was 
substltated  for  June  as  It  read  In  the  old 
act,  and,  by  a  clerical  error,  May 'was  writtoi 
for  March  In  the  first  clause  of  the  aectton. 
It  la  dear  from  the  lArasecdogy  of  the  sec- 
tion that  three  t^ma  of  conrt  were  Intended 
to  be  held;  and,  wbm  we  onnpare  the  new 
act  with  tbe  tHA  act,  we  think  it  plain  that 
the  courts  in  Martin  connty  were  to  follow 
the  oonrts  in  Johnson  county.  We  Qierefbre 
conclude  that  the  regular  terms  of  the  John- 
son drcnlt  court  abould  be  beld  each  year 
banning  on  the  first  Monday  in  Mardi, 
May,  and  November,  and  continne  24  Juridi- 
cal days.  If  the  business  of  tbe  court  re- 
quires ft,  tbe  Judge  may  at  any  time  call  a 
special  term  of  conrt,  aa  ivorlded  by  the 
statute;  and.  If  any  confusion  will  result 
in  tbe  public  bnsiness,  be  can  call  a  special 
term  at  any  time  In  hia  discretion,  so  that 
the  schedule,  we  have  Indicated  may  be  put 
into  op^tlon. 

Judgment  reversed,  and  cause  remanded 
for  further  proceedings  consists  boewltli. 
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POSTAIj  TBLEQBAPH  CABLB  go.  et  aL  V. 
THOBNTON. 

(Court  ^  Appeals  tit  Kentucky.   Marck  28, 
1913.) 

1.  GOKMBATZOnS  B07*>— PB0CB88— SKBTICI 

— SlJFFICIENCT. 

A  New  York  telegraph  corporation  organ- 
ized in  Kentucky  a  BUbsidiary  corporation  doing 
business  tbece,  and  organized  in  Tennessee  a 
subsidiary  corporation  doing  business  there. 
The  New  York  corporation  owned  the  stock  of 
the  subsidiary  coritorations,  and  their  directors 
were  the  directors  of  the  New  York  corporation. 
The  Kentucky  corporation  had,  at  its  chief  of- 
fice in  Kentucky,  a  local  manager  only.  The 
Tennessee  corporation  was  managed  In  the  same 
way.  Held,  that  the  subsidiary  coTporatioDs. 
-sued  for  delay  in  delivering  a  message,  were 
properly  treated  as  one  defendant,  and  service 
of  process  in  Kentucky  on  the  agent  there  was 
service  on  the  Tennessee  corporation. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  U  1971-2000;  Dec  Dig.  1  S07.*] 

2.  Tbuiobafhb  ard  Tblxphones  (I  37*)  — 

NONDBUVBBT  OP  MESSAGES— LlABILITT. 
Where  a  telegraph  company,  receiving  for 
transmission  and  delivery  a  message  addressed 
to  a  sendee  residing  beyond  the  limits  of  the 
dty  of  desttnation,  agreed  with  the  sender,  in 
consideration  of  the  payment  of  the  ordinary 
charges,  to  deliver  the  measa^  to  the  sendee, 
and  collect  from  him  any  additional  charges,  it 
was  liable  for  nondelivery  of  the  message. 

[Ed.  Note. — Tor  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  ^  24, 28,  30,  32 ; 
Dec.  Dig.  i  37>] 

8.  Apfbal  and  Ebbos  9  1002*)— Yebdiot— 

Conclusiveness. 

The  credibility  of  the  witnesses  Is  for  the 
jury,  and  a  verdict  on  conflicting  evidence  will 
not  be  disturbed  by  the  court  on  appeal 

[Ed.  Note. — Vor  other  cases,  see  Appeal  and 
Emr^Gent  Dig.  »  3938-^;  Dea  Dig.  | 

4.  Afpkal  AitD  Bbbob  n  105A*)— Habhlbbb 
Ebrob— Exclusion  or  Btidenob. 

The  exclusion  of  secondary  evidence  of 
writings  in  existence  was  not  emmeouB  where 
the  writings,  if  produced,  conld  have  had  no  ef- 
fect on  the  issues. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Egor^^Cent  Dig.  H  4187-4193;   Dec  Dig.  { 

0.  Teleobaprs  and  Telephones  (J  71*)  — 
Nohoelivebt  of  Messages— Dauaqes—Ex- 
CKSaXTB  Dauages. 

A  verdict  for  $674  for  nondelivery  by  a 
telegraph  company  of  a  message,  thereby  depriv- 
ing the  sender  of  the  privilege  of  attending  his 
mother's  funeral,  will  not  be  distnrtied  as  ex- 
cesdve. 

[Ed.  Note.— For  other  cases,  see  Tsl^raphs 
and  ^Telephomes,  Ottit.  Dig.  1  74;  De&  JMg.  1 

Appeal   from   Circuit  Cour^  CRmpbell 

County. 

Action  by  George  Thornton  against  fbe 
Postal  Telegraph  Cable  Company  and  anoth- 
er. From  a  Judgment  for  plaintiff,  detoid- 
ants  appeaL  Affirmed. 

Thomas  P.  Carothera,  of  Newport,  for  ap- 
peUanta.  Rams^  Washington  and  Howard 
K.  Benton,  both  of  Newport;  for  appellee. 

HOBSON,  a  J.  The  mother  of  George 
niornton  died  at  Mentor,  Ky.,  on  Sunday, 


Angnst  %  1908.  On  Qie  vest  Haj  bis  family 
sent  him  a  tel^ram  at  MempUi^  T&ol, 
telling  him  ot  bis  motiier^  death,  and  0iat 
she  would  be  buried  on  Wednraday.  Be 
received  this  message  Tneaday  aftttooon. 
After  receiving  it,  he  wmt  to  the  statlOD 
to  learn  the  next  train  left,  and,  as  be 
returned  firom  the  station,  stored  at  the 
office  of  the  Postal  Telegraph  Cable  Com- 
pany at  3 :55  p.  m.  and  sent  this  telegram  to 
his  fiither,  John  Thornton:  "John  Thorn- 
ton, Mentor.  Ky.:  Pos^ne  funeraL  Will 
be  there  Wednesday  evening."  .He  readied 
Mentor  Wednesday  evening,  but  when  be  got 
there  his  mother  was  burled;  the  telegram 
which  he  sent  not  having  been  delivered.  He 
brou^t  this  suit, against  the  Postal  T^e- 
graph  Gable  Company  of  Kentucky  and  the 
Postal  Telegraph  Cable  Company  of  T^mes- 
see  to  recover  damages,  alleging  In  his  peti- 
tion that  he  notifled  the  company  that  hi& 
father  resided  In  the  country  about  three 
miles  from  the  town  of  Mentor,  and  paid  It 
the  sum  of  60  cents,  the  charge  for  aending 
the  message;  that  he  offered  to  pay  it  any 
special  or  additional  charge  required  for  the 
delivery  of  the  message  beyond  the  dty 
limits  of  Mentor,  but  that  the  company  th«i 
agreed,  In  consideration  of  said  sum  of  50 
cents,  to  deliver  the  message  to  his  fattiw  at 
his  father's  residence;  and  that  any  ^tecial 
or  additional  diarge  would  be  made  by  Oie 
defendant's  agent  rec^ving  the  message  at 
Mentor,  and  collected  from  his  fitther  on  the 
delivery  of  the  message  to  him  at  his  res- 
idence. The  process  vras  aerred  in  Kentucky 
on  the' agent  of  the  Koitucky  corporation 
for  the  Tennessee  corporation.  It  moved  to 
gnash  the  process  on  the  ground  that  the 
person  <m  whom  the  process  was  served  was 
not  its  agrat  The  court  overruled  Its  mo- 
tion;  and,  an  answer  having  been  filed  by 
both  corporations,  the  case  was  tried  by  a 
Jury,  who  returned  a  verdict  In  Cavor  of 
the  idainttff  tor  1074.  The  deCaadant  ap> 
peals. 

[1]  The  first  point  made  on  the  aKieal  Is 
that  the  circuit  court  erred  In  ovemillug 
the  motion  of  thft  Ttennessee  c(»poratlon  to 
quash  the  proceaa  The  &cts,  as  shown  1^ 
the  record  on  this  question,  are  these : 
Then  Is  a  New  Torfc  corporation  known  as 
the  Postal  Telegraph  Cable  Company.  Hiia 
corporation  haa  organised  a  subsidiary  cor- 
poration doing  business  in  Kentucky,  known 
as  the  Postal  Telegraph  Gable  Company  of 
KaitucA7,  and  haa  also  o^anlsed  a  dAiUar 
Bubddiary  corpwatton  In  Ttonoasoo;  Imt  ttia 
ditectOTB  of  the  Tennessee  and  Bteitncky 
corporations  are  Uie  directors  of  ttie  parent 
owporation  in  New  Tork ;  the  MbaA  of  the 
subsidiary  corpwattmis  is  owned  1^  It 
Hie  Koitne^  corporathm  has  at  Ita  <Alet 
office  in  Kentucky  only  a  local  man^^er; 
the  real  business  ct  the  oorporatlOB  bdng 
all  transacted  in  New  York.   The  Tennessee 
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corporation  la  managed  practically  in  tbe 
same  way.  \nthoat  going  into  details,  we 
conclude  that  tbe  Acte  here  are  practically 
tfae  same  as  la  Sonthem  Railway  Company 
in  Ey.  T.  Thomas,  90  B.  W.  104S,  28  Ky. 
lAW  Rep.  9S1,  and  that  the  drcnlt  court  did 
not  m  In  holding  that  the  Koitncky  cor^ 
poration  and  the  Tennessee  corporation  were 
simply  anoth«r  name  for  the  parent  corpora- 
tion in  Mew  York,  and  in  treating  tbe  two 
corp(HratlonB  as  one  defendant  While  the 
evidence  Is  conlllctingt  we  cannot  say  that 
the  Terdlct  of  tlie  Jury  Is  palpably  Mialnst 
the  evldencs. 

[I]  The  plaintiff  teettfled  to  the  facts  set 
out  In  his  pedtl<m,  whMi  are  saffidait  to 
warrant  a  reoorery.  and  were  found  to  be 
true  the  lur  under  the  instmctloiis  of 
tbe  coart,  which  aptly  airtnoltted  the  lame 
to  the  3mj,  Tbe  proof  for  the  defendant 
rtiowed  that  Uiere  waa  no  promise  to  de- 
liver tbe  message  to  his  father  and  collect 
the  ddlTwy  charges  trbm  him. 

[I]  But  the  credibility  of  the  witnesses  la 
ftor  the  jaryt  and  we  cannot  disturb  thebr 
dnding,  because  they  credited  one  witness 
rather  than  another. 

[4]  There  waa  no  error  In  refusing  to  al- 
low the  agent  at  Mentor  to  testify  that  he 
recelTed  a  mesMge  in  answer  to  ft  teletram 
be  sent  relatlTe  to  ttie  delirery  diarges.  Tbe 
writing  was  in  existence  and  not  produced, 
and,  If  produce^  oonld  have  had  no  elBeet 
on  the  ttiaL 

-  [B]  While  llw  damages  are  huge^  th^  are 
not  BO  eaeesrtve  as  to  warrant  us  in  disturb- 
ing tbe  Terdlct  on  this  ground.  We  hare 
heretofore  affirmed  larger  Tordlcts  In  audi 


Jndgmnt  affirmed. 


AKSBS  T.  FUIiKBRSON. 

^nrt  of  Appeals  of  Kentucky.  IfarA  38; 
1913.) 

1.  Municipal  Cobpokations  (|  706*)— Neoli- 
OKNT  Operation  or  Autohobilks  —  Bvi- 

DBNCE. 

Evidence  held  to  rapport  a  finding  of  ac- 
tiooable  negUseDce  in  the  operation  on  a  itreet 
ef  an  aatomobile  striktiig  a  cbitd. 

[Ed.  Note.— For  other  case^  see  Honlclpal 
Gorporatioiu,  Cent  Dig.  f  iSlS;  Dee.  Dig.  f 
708.*) 

2.  MUSICXPAX.  GOSPWATIONS  (i  706*)— IlfJTD* 
BT  TO  PlDKSTBIAN  BT  AUTOHOBILB  —  OOH- 
TBIBHTOBT  NftOLIGBNCI  — >  QUBBTION  FOB 
JUBT. 

Wbetiier  a  child,  stmek  by  an  aatomobile 
(Verated  on  a  street,  waa  gnll^  of  cratrlbutiH 
ry  negUgenoe  Md,  under  the  eridence,  for  tiw 
jnry. 

[Ed.  Note. — For  other  cases,  see  Monlcipal 
Corporadons,  Cent  Dig.  1  1618 ;  Dec  Dig.  | 
70ft*] 

9.  JUDQUBNT  a  540*)  ■  —  Ck»NOLUBITBiraaS 
pABTiss  Concluded. 

A  judgment  bars  a  subsequent  action  only 
where  there  la  identity  of  parties  and  of  sub- 


ject-matter; and  the  parties,  as  between  whom 
the  judgment  is  dalmed  a  bar,  muat  have  been 
parties  to  tbe  action  in  tiie  ^fma  antagonistie 
relations,  or  they  most  be  In  privity  with  the 
pandet  in  tbe  former  action. 

[Ed.  Note.— Fw  other  cases,  see  JndgneBt. 
Cent  Dig.  1  1079;  Dec  Dig.  |  MO.*] 

4.  JUDQHXNT  (8  694*)  —  OoNOLuaxmnas  — 

pAariBS  Concluded. 

A  judgment  for  defendant,  in  an  action  by 
a  father,  aa  n»t  friend  of  his  infant  child,  for 
the  child's  pain  and  suffering  and  permanent 
impairment  of  earning  capacity  after  majority, 
caused  by  a  personal  injury  alleged  to  have 
been  negligently  inflicted  by  defendant,  does  not 
bar  a  saboeqaent  action  by  the  father  for  the 
loss  of  tbe  child's  services  daring  minority  and 
for  medical  expenses. 

[Bid.  Nots^For  other  cases,  see  Judgment; 
Gent  Dig.  |  1217;  Dee.  ^gTi  694.*] 
&  ATPEAt.  AND  Bbbob  (|  1006*)— VRnior-* 

OoHOLVBIVENBSe. 

The  mere  fact  that  two  jories  in  dUterent 
actions  reached  different  conclusions  on  sub- 
stantially die  Rime  facts  ii  no  reason  why  the 
second  venfict  should  not  stand. 

[Bd.  Note,— For  ether  cases,  see  Appeal  and 
EiTor^^Gent  Dig.  H  8061-3954;  Dec  Dig.  | 

0.  Pabbnt  and  Child  <{  7*)  —  Injubt  to 

Child— Right  of  Action. 

Where  an  infant  is  Injnred  through  tbe  neg< 
ligence  of  another,  two  distinct  causes  of  ac- 
tion exist  one  by  tfae  Infant  for  bis  pain  and 
suffering  and  permanent  Impairment  of  earning 
capacity  after  attaining  full  age;  tbe  other  by 
the  father  for  loss  of  the  infant's  services  dur^ 
Ing  infancy,  and  for  medical  treatment 

[Ed.  Note.— For  other  cases,  see  Parent  and 
CbUd,  Cent  Dig.  H  72.  86-89;  Dea  Dig.  1  7.*] 

7.  Pabent  and  Child  (8  7*)  —  Ir/ubt  to 
Child— Right  or  Action- Waives. 

A  father,  who  sues  as  next  friend  of  bis 
infant  chUd  for  the  child's  pain  and  suffering 
and  for  permanent  impairment  of  earning  ca- 
pacity after  maturity,  caused  by  a  personal  in- 
jury negligently  Inflicted  by  another,  does  not 
tiiereby  waive  his  right  to  sue  for  loss  of  tbe 
child's  services  daring  Infancy  and  for  medical 
expensaa;  the  question  of  waiver  being  one  of 
intent 

[Ed.  Nota— For  ether  esses,  see  Parent  and 
Child,  Cent  Dl»  H  72.  86-89;  Dec  Dig.  |  7.*] 

8.  Appeal  ahd  Sbbob  (1 .688*)— MisooifDuov 
or  Counsel  —  Qill  or  Excbftxohb  —  Bn- 

VIEW. 

Misconduct  of  counsel  most  be  shown  by 
bill  of  exception,  or  it  cannot  be  reviewed  on 
appeaL 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  2894-^96;  Dec  Dig.  | 
68&*] 

Appeal  from  Orcult  Court,  J^Eeraon  Coun- 
ty, Common  Fleas  Brandi,  Second  DIvlMon. 

Action  by  B.  L.  Futterson  against  Mrs. 
Frank  Onthrte  Akers.  From  a  Judgmrat  for 
plaintlft,  defendant  appeals.  Affirmed. 

OTVeal  &  O'Neal,  of  Louisville^  for  appel- 
lant J.  U  Richardson  and  H.  O.  Will  lams, 
both  of  Lonlavlll^  for  appellee. 

CLAY,  G.  Harley  Fnlkerson,  a  hoy  14 
years  of  age,  was  struck  and  Injured  by  an 
antomobUe  belonging  to  Mrs.  Frank  Outhrie 
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Akem.  HlB  fattier,  B.  U  Falberun.  broo^t 
tills  acUoQ  against  Mrs.  Akera  to  recorer 
damages  for  tbe  loss  of  bia  son's  serriceB, 
and  for  expenses  Incurred  for  medicines  and 
medical  treatment  Tbe  Jury  returned  a  ver- 
dict In  bla  favor  for  |300.  Judgment  was 
entered  accordingly,  and  Mrs.  Akers  appeals. 

The  accident  occurred  on  Third  street,  near 
Oreen,  In  the  city  of  Louisville  on  December 
17, 1909.  Harley  Fnlkerson  and  two  compan- 
ions about  the  same  age  were  playing  '*tag" 
or  "catcher."  Harley  had  Just  ran  from  the 
^8t  side  of  Third  street  to  the  west  side. 
At  that  time  an  express  w^on  and  Mrs. 
Akers'  automobile  were  proceeding  south  on 
Third  street  Harley  started  to  cross  the 
street  again.  In  doing  so  he  ran  a  few  feet 
in  front  of  the  two  horses  that  were  hitched 
to  the  express  wagon.  He  was  going  so  fast 
that  he  could  not  stop,  and  Just  as  he  got  by 
the  horses  he  was  struck  by  the  automobile. 
The  ftont  part  of  the  automobile  knocked 
him  down,  and  the  rear  wheels  passed  over 
bis  1^  and  broke  It  After  striking  him 
tbe  automobile  ran  126  or  130  feet  The 
chauffeur  In  charge  of  the  automobile  did 
not  blow  his  horn  or  give  any  other  signal 
of  approach.  Tbe  aQtomoblle  was  running 
at  tbe  rate  of  20  or  2S  miles  an  hour.  One 
witness,  who  was  at  the  comer  of  Third 
and  Green,  says  that  when  the  automoUle 
passed  him  Us  rate  of  speed  was  about  25 
miles  an  hour,  and  when  it  reached  the  place 
of  the  accident  It  had  slowed  down  to  about 
20  miles  an  hour. 

D^endant's  witnesses  say  that  the  ^presa 
wagon  was  proceeding  south  on  Third  street 
on  the  west  side,  and  the  automobile  was 
following  tbe  express  wagon.  When  it  reach- 
ed the  place  of  the  accident,  the  chauffeur 
turned  to  tbe  east  Mb  of  the  street  for  the 
purpose  of  passing  tbe  wagon.  At  that  time 
the  automobile  was  going  at  the  rate  of  from 
4  to  8  miles  an  bonr.  The  diauffeur  Uew  his 
bom  as  be  came  up  behind  t2ie  wagon,  and 
also  blew  It  Just  before  Harley  was  struck. 
When  Harl^  started  acroes  tbe  street,  he 
passed  immediately  under  the  horses'  beads, 
and  bad  not  tbe  driver  of  tbe  express  wagon 
pulled  his  horses  tbey  would  have  come  in 
contact  with  him. 

[1,  t]  While  It  la  true  that  the  weii^t  of 
tb«  evidence  Is  wUli  tbe  defendant,  we  are 
unable  to  say  either  that  tibere  was  no  evi- 
doice  to  take  the  case  to  the  Jury,  or  that 
tbe  verdict  is  flagrantly  against  the  evidence. 
Nor  can  we  say,  as  a  matter  of  law,  that  tbe 
injured  boy  was  guilty  of  contributory  n^ll- 
genoei  There  was  sufficient  evldowe  to  Justi- 
fy the  conclusion  <m  ttie  part  of  tbe  Jnry 
that  he  would  not  have  beea  injured  had  It 
not  bem  for  the  excessive  q>eed  of  the  auto- 
mobile and  tbe  failure  at  tbe  chanftonr  to 
give  reasonable  signals  of  its  approadi. 

[I]  After  Harley  Polkerson  was  Injured, 
two  actions  were  filed  against  0ie  d^end- 
ant,  one  1^  the  boy,  by  his  father  and  next 


frimd,  to  recover  for  Us  idiyslcal  and  men- 
tal suifering  and  the  permanent  impairment 
of  bis  power  to  earn  money,  and  this  action 
by  the  fatbo'.  D.  L.  Fulkerson,  to  recover  for 
the  loos  of  his  son's  services,  etc  In  Che 
former  case  there  was  a  Jndgmrat  fSor  tbe 
defeudant,  whidi  was  affirmed  <hi  aroeal. 
rulkeraon,  by,  etc.,  v.  Akers,  146  Ey.  187. 
140  8.  W.  167.  Defendant  In  this  acCioii 
pleaded  tbat  Judgment  as  a  bar  to  plalntUTs 
ri^t  to  recover.  To  sustain  this  cont^tion 
we  are  referred  to  tbe  case  of  Chesapeake  & 
Ohio  By.  Co.  V.  Davis,  U9  Ky.  641,  00  S.  W. 
14,  22  Sy.  Law  Rep.  1156.  An  examination 
of  that  case  will  show  that  an  infudfs  moth- 
er, who  was  a  widow,  instituted  an  action  as 
bis  next  friend,  in  which  she  obtained  a  ver- 
dict for  personal  injuries  alleged  to  have 
bem  caused  by  the  negUgenoe  of  the  railroad. 
The  verdict  was  for  $10,000.  It  was  urged 
on  appeal  that  the  mothw  waa  entitled  to 
the  boy's  services  until  he  became  of  age:,  and 
she  alone  having  the  right  to  recover  fbr  any 
loes  of  his  cepacia  to  earn  money  up  to  that 
time  the  trial  court  should  have  limited  the 
right  of  recovery  to  the  impairment  of  the 
boy's  ability  to  earn  money  after  he  became 
of  age.  In  disposing  of  this  contentttm  the 
court  said  that,  while  the  mothra  was  pri- 
marily entitled  to  recover  for  the  loss  of  her 
son's  capacity  to  earn  money  prior  to  the 
time  tbat  he  became  of  age,  yet  tbla  was  a 
right  which  she  could  waive,  and  wtddk  she 
did  waive  by  Instituting  tbe  action  and  le- 
oov^rlng  a  verdict  In  briialf  (tf  h»  aon  for 
the  entire  injury. 

In  the  suit  of  the  boy  by  Us  father  as  nest 
friend,  the  court,  by  Ito  instructions,  limited 
the- boy's  recovery  to  his  pain  and  snffering 
and  tbe  permanent  Impairment  of  Ida  power 
to  earn  money  after  he  became  21  years  of 
age.  Therefore  no  recovery  was  bad,  or 
could  have  been  had,  in  that  case  for  tbe  dam- 
ages sued  for  in  this  action.  Ho  constttate 
a  Judgment  and  estfVP^  tbm  most  be  an 
identity  of  parties  as  well  as  of  subject-mat- 
ter; and  It  la  necessary  tbat  tbe  parties^  as 
between  whom  the  Judgment  is  -rfatnifd  to 
be  an  estopp^  sbonld  have  been  parties  to 
tbe  action  in  tbe  same  antagonistic  relations, 
or  fiae  tbey  most  be  la  privity  witb  the  par- 
ties In  sneb  tmnaet  action.  28  Cye. 
Following  ttals  Rile  It  bas  been  beld  that  a 
Jadgm^t  In  favtw  of  tbe  defendant,  In  aa 
action  a  married  woman  fbr  personal  In- 
juries, Is  not  eondurive  against  tbe  pia<"t«<> 
In  an  actim  by  ber  husband  to  recover  for 
tbe  loss  to  him  growing  out  of  the  injury. 
Womacb  v.  City  of  St  Joseph.  201  Mo.  467, 
100  S.  W.  448,  10  L.  B.  A.  (N.  &)  14a  In 
the  case  of  Karr  v.  Parka,  44  GaL  46,  it  was 
held  that,  where  an  Infhnt  sues  by  her  father 
as  guardian  for  damages  for  suffering  and 
deformity  caused  Iqr  tbe  act  of  a  vicious  ani- 
mal belonging  to  tbe  defnkdant  and  recovm 
Judgmoit,  such  Judgment  is  not  available  as 
a  bar  or  admissible  In  evld^ce  in  a  suit 
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broDgbt  by  the  fstha  in  bis  own  name  for 
services  rendered  and  expenses  tncnrred  In 
the  cure  of  the  wounds  Inflicted  upon  the 
CbUd.  In  Bartlett  r.  Eochel,  88  Ind.  425.  It 
was  held  that  In  an  action  by  a  fathw 
against  the  seducer  of  his  Infbnt  dangfater 
and  savant  an  answer  of  the  defmdant,  set- 
ting up  that  In  a  former  snlt  in  the  name  of 
the  Infant  daughter  for  the  same  seduction, 
wherein  the  father  appeared  as  the  next 
friend  of  his  daughter,  the  seducer  recovered 
judgment,  was  no  bar  to  the  pending  action. 

[4, 1]  As  the  salt  by  the  boy  was -for  pain 
and  suffering  and  the  permanent  Impairment 
of  his  power  to  earn  money  after  he  became 
21  years  of  age,  and  as  the  suit  by  the  father 
In  this  action  Is  for  the  loss  of  the  boy's  serv- 
ices and  for  medicines  and  medical  treat- 
ment; it  f(dlow8  tbat  there  la  neither  an  iden- 
tity of  parties  nor  of  subject-matter,  and 
that  the  Judgment  in  the  former  action  in 
favor  of  the  defendant  la  not  a  bar  to  the 
present  action.  Nor  Is  the  mere  incident  tliat 
two  juries,  upon  substantially  the  same 
fhcts,  reached  dlffer^t  conclusions  any  rea- 
son why  the  verdict  In  this  case  should  not 
stand. 

[1.  7]  Nor  do  we  think  that  plaintltr.  by 
bringing  the  action  as  next  friend  of  his  son, 
waived  liia  right  to  recover  in  this  case. 
Tliat  plaintiff  might  hare  waived  his  right 
to  recover  in  this  action  by  suing  on  behalf 
of  bla  son  to  recover  for  the  entire  Injury, 
]tbere  can  be  no  donbt;  but  the  anestUm  of 
waiver  ia  always  one  of  Intent  Tbt  Toej 
fact  that  two  mdta  were  brought,  one  for  the 
benefit  of  the  son  and  one  fat  the  boiefit  of 
the  idalntlff,  natives  the  Idea  that  plaintiff 
iiftended  fo.  waive  liU  right  of  action.  Whore 
an  intent  ia  injured  throngh  the  negligence 
of  another*  two  distinct  canses  of  action 
arise;  one  in  &Tor  of  the  Infant  tor  liis 
pain  and  suffering  and  the  permanent  Im- 
pairment of  Ms  power  to  earn  money  after 
reaching  the  age  of  21  years,  and  the  other 
in  fbvor  of  the  tatlicar  tm  loss  of  the  infant's 
aerricee  until  be  reaehea  maturity,  and  for 
medldnee  and  medical  servlcea.  Then  items 
of  damage  make  up  the  whole  Injury*  The 
party  causing  the  Injury  is  liable  in  damages 
for  the  entire  injury.  Where  the  father  flies 
two  suits,  one  for  the  benefit  of  the  Intent 
for  such  damages  as  be  may  rightfully  recov- 
er, and  one  for  the  benefit  of  himself  for 
such  items  of  damage  as  rightfully  belong  to 
him  as  tether,  his  Intent  to  separate  the  two 
actions  is  obvlons,  and  no  waiver  la  shown. 
Slaughter  v.  Nashville,  a  ft  St  U  By.  Co., 
90  S.  W.  2i3. 

[1}  Complaint  is  made  of  misconduct  of 
counsel  for  plaintiff,  but  this  cannot  be  con- 
sidered, as  it  Is  not  shown  by  the  bill  of  ex- 
ceptions. The  only  way  in  which  matters  oc- 
curring on  trial  in  the  circuit  court  may  be 
brooi^t  up  for  review  In  this  court  la  by  bill 
of  exceptions.   LoniaviUe  By.  Ca  v.  Gaar, 


112  8.  W.  IISO;  Hendrickson  v.  Common- 
wealth. 147  Ky.  298, 143  S.  W.  903. 

We  find  no  error  in  the  InatmctUnuk 

Judgment  affirmed. 


ANGBL  et  aL  v.  WOOD  et  aL 

ANGEL'S  ADM'X  at  aL  v.  FUGATE  et  aL 

(Court  of  Appeals  of  Kentucky.   March  28, 
1913.) 

1.  Wills  (S  601*)  —  Devisb  ik  Feb  —  Gut 
OVEB— Validitt. 

Where  an  estate  is  devised  In  fee,  a  gift 
over  of  ^hat  is  left  or  not  disposed  of  t)y  the 
first  taker  i«  void. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  8S  1340-1350.  1608 ;  Dec.  Dig.  i  601.*] 

2.  Wills  Q  616*)--LirB  Estate  with  Power 
Of  DisFoainoN — Girr  Oveb— Validity. 

Where  a  life  estate  with  power  of  disposi- 
tion is  devised,  a  gift  over  of  the  part  o£  the 
estate  not  disposed  of  is  valid. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  1418-1430;  Dec  Dig.  {  616.*] 

3.  Wills  (fi  600*)  —  Estates  Devised  — Es- 
tates IN  Fee. 

A  devise  to  testator's  widow,  with  power 
to  dispose  ot  the  estate  devised,  both  during 
her  lifetime  and  at  her  death,  gives  her  the  fee. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  If  1336-1339;  Dec.  Dig.  S  600.*] 

4.  Wills  (|  616*)  —  Estates  Devised  —  Lxn 
Estate. 

Where  testator  gave  all  his  estate  to  his 
wife,  and  declared,  in  tiie  same  sentence,  that 
**at  her  death,  if  there  dionld  be  anything  left 
after  ber  funeral  expenses  are  paid  and  a 
*  *  *  moQument  erected  to  her  memory,  I 
wish  half  that  is  left  be  given,  equally  to  my 
brothers  or  their  heirs,  the  remaiidng  half  to 
be  disposed  of  as  she  may  see  *  *  *  prop- 
er," the  wife  acquired  only  a  life  estate,  with 
power  of  disposition  during  her  lifetime,  and 
right  to  devise  one  half  of  wliat  remained  at 
her  death;  the  remaining  half  passing  under 
the  will  to  the  brothers  or  their  heirs. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  H  1418-1430;  Dec.  Dig.  1  616.*] 

5.  Wills  (t  740*)  —  CoHsraucnoK  —  Biohta 
OF  Bekbficiaeies. 

Where  a  widow  conveyed  real  estate  to 
two  of  her  husband's  brothers  in  consideration 
of  their  relinquishing  their  riehts  under  her 
husband's  will  to  the  remainder  in  half  the  hus- 
band's property  undisposed  of  at  the  wife's 
death,  and  then  devised  the  remainder  to  a 
niece  and  her  husband  for  life,  with  remainder 
to  their  children,  the  heirs  of  the  husband's 
third  brother  were  entitled  only  to  one-sixth  of 
wliat  remained  at  the  wife's  death,  so  that 
where  they  received  a  larger  amonnt  by  Judg- 
ment conclusive  on  the  surviving  niece,  her  cbu- 
dren,  not  bound  thereby,  could  recover  the  ex- 
cess from  them,  who  could  either  pay  the 
excess  into  court  and  draw  interest  thereon  for 
the  life  of  the  niece,  or  give  a  bond  conditioned 
to  pay  the  excess  to  the  children  on  the  death 
of  tile  niece. 

[Ed.  Note.— For  other  cases,  see  Witls,  Cent 
Dig.  H  1888-1895 ;  Dec  Dig.  S  740.*] 

6.  Wills  (I  695*)— Coitstbuctiok- Aonosa 

Where  the  administrator  of  a  widow,  enti- 
tled under  her  husband's  will  to  a  life  estate 
with  power  of  disposition  durine  her  lifetime, 
and  to  the  right  to  devise  a  half  of  what  re- 
mained at  her  death,  the  other  half  going  un- 
der the  husband's  will  to  Us  brothers  or  their 
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hein,  btooebt  a  mit  to  settle  the  estate  of  the 
widow,  who  hftd  deriaed  the  property  to  a  ni«ce 
and  her  husband  for  UfOt  with  remamder  to 
their  children,  and  to  sell  land  to  pay  her  debts, 
making  the  niece  and  her  husband  and  hn-  chU- 
dren  wad  the  hein  of  a  deceased  broUier  par- 
ties to  determine  their  rights,  Oie  constmction 
of  the  husband's  will  and  the  adjudication  of 
the  rights  of  the  claimants  thereunder  may  be 
properly  prayed  and  determined  under  a  crosa- 
peottML  followed  by  a  jndgmoit  of  aale  for  par- 
tition of  tbe  remainder  of  tho  real  estate  ca  the 
ground  of  IndiTisibllity. 

[Ed.  Note.— For  other  caaes,  see  Wills,  Cent 
Dig.  II  1695-1669;  Dec.  Dig.  |  685.*] 

7.  InrANTs  (I  89*)  —  SBftvxos  or  Fbocoess  — 
SumciBHCT. 

The  administrator  of  a  decedent, -who  da* 
vised  real  estate  to  a  nieee  and  her  husband  for 
life,  with  remainder  to  thefr  children,  brought 
suit  to  settle  the  estate  and  sell  land  to  pay 
debta,  making  tha  nieot  and  husband  and  the 
children,  who  ware  ondsr  14  jean,  and  third 
persons  partiea.  Snmnuns  was  served  on  the 
niece  and  husband  in  person  and  on  the  cbildren 
by  delivering  a  copy  to  their  father  in  charge 
of  them,  and  a  guardian  ad  litem  was  appoint- 
ed for  ue  children.  Tbe  third  persons  filed  a 
«roBB-petition  adclng  (or  the  (instruction  of  the 
will  of  decedent's  husband  and  for  all  special 
and  general  relief.  Summons  was  Issued  on 
the  cross-petition  against  the  children,  and  serr- 
«d  by  delivering  a  copy  to  th^lr  father.  Held, 
that  tbe  court  had  jnrisdhrtlon  over  the  infants, 
and  coald  determine  the  interests  of  all  tbe  par- 
tiea; and  whether  partition  of  land  devised  by 
the  husband's  will  should  be  made,  and  tbe  fail- 
ure to  serve  process  on  them  on  an  amended 
crosfl-petitlon  praying  for  partition,  was  Imma- 
terial. 

[Ed.  Note.— For  other  cases,  see  In&uits, 
Cent  Dig.  H  266-272;  Dec  Dig.  S  89.*] 

8.  FABTmoK  (I  77*)— JuoamifT  vos  Salb— 

GBOU  NDS— SumCIBNCT. 

Where  separate  tracts  were  owned  by  ten- 
ants in  common,  some  of  whom  were  entitled 
to  the  whole  of  either  and  a  part  of  tbe  other, 
while  the  others  were  required  to  take  a  very 
small  part  of  one  of  tbe  tracts,  and  th^re  was 
evidence  of  indlvUdbiUty,  a  judgment  directing 
a  sale  for  partition  would  not  be  dlstnibed. 

[Gd.  Note.— For  other  cases,  see  Partition, 
Gent  Dig;  H  211-223;  De^  Dig.  |  77.*] 

9.  Wills  (H  706*)  —  QUEBnoNs  Rstiewablb 
— Pabtibs. 

Tbe  action  of  the  court  In  a  suit  for  tbe 
construction  of  a  will  and  for  partition  between 
the  beneficiaries  In  allowing  attorney's  fees  is 
not  reviewable  where  the  attorneys  are  not  par- 
ties to  the  appeaL 

[Ed.  Note.— For  other  cases,  see  Wills.  Cent 
Dig.  I  1683;  Dec.  Dig.  {  706.*] 

10.  Tbobtb  (I  206*)— Mobtoaobs  bt  Behbfi- 
czabies— VAUDirr. 

Where  beneficiaries  in  a  trost  relied  on  the 

trustee,  their  mere  recognition  of  a  mortgage 
execnted  by  tbem,  baaed  on  their  confid^nce  in 
bim,  was  not  concinsive  on  the  validity  of  the 
mortgage  or  of  Uie  eondderattfm  tberehi  ex- 
preiued,  when  tbe  trustee  and  mortgagee  did 
not  show  that  the  consideration  had  been  fur- 
nished, but  is  only  a  circumstance  in  determin- 
ing tbe  question  oi  coosideration. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  a  283-292;  Dec  Dig.  i  206.*] 

11.  TstrSTS  dk  a06*)->-OTnPAT]CBifT8  BT  Tajn- 

TEB— LlABlLTTT. 

Where  beneficiaries  In  a  tmst,  relying  on 
the  trustee,  executed  a  mortgage  to  a  third  per- 
son, and  he  and  the  trustee  kept  a  joint  account 
in  a  bank,  and  payments  on  the  mortgage  were 


made  hj  tk4  troBtM^  Ud  all  credits  thercMi 
were  paid  to  him  and  tbi  mortgagee  jointly,  the 
trustee  was  a  joint  mortgagee  and  liable  ica 
any  overpkyment  on  the  mortgage  debt,  but  en- 
titled to  credits  for  coats  paid  oy  virtue  of  a 
judgment  in  an  action  to  settle  the  trast. 

[Ed.  Note.— For  other  cases,  see  Trusty  Ccait 
Dig.  SI  288-202;  Dec  DigTl  20&*] 

Appeal  from  Circuit  Court,  Logan  Oounty. 

Consolidated  actions  between  Walter  An- 
gel and  others  and  M.  Helen  Wood  and  oth- 
ers, and  betweoi  A.  M.  Angel's  administra- 
trix and  otfa^  and  M.  Lk  Fngate  and  otbera. 
From  judgments^  Walter  Angel  and  others 
and  A.  M.  Angti's  administratrix  and  otbers 
appeaL  Afflrmed  in  part  Reversed  In  part. 

I.  O.  Mason,  of  AdalrrlUe,  and  O'Bear  ft 
TniUams,  <a  Frankfort,  for  appellanta. 
Browder  &  Browder,  of  RnssellTiUe^  and 
Selden  T.  Trimble  and  TrlmUe  *  Bell,  aU 
of  HopUnsvlUflk  for  anieUees. 

CLAT,  O.  These  two  cases  hare  been  cob* 
solidated,  and  will  be  craisldered  In  one  opin- 
ion. 

Dr.  W.  E.  Bowling  and  his  wife,  Ellxa  J. 
Bovling,  lived  In  Logan  conntf,  near  Ad^i^ 
vllle.  Dr.  Bowling  owned  a  large  farm  In 
that  oonnty.  He  and  his  wifb  had  no  chil- 
dren. A  few  years  before  Dr.  Bowling^ 
death,  be  and  bis  wife  t6ofe  into  thdr  home 
a  young  man  by  the  name  of  Albert  .\f. 
Angel.  lAtxie  pa  fUere  came  to  Utc  In  tbe 
family  a  nieoB  of  Mts.  Bowling.  Albert 
Angel  and  the  niece  were  sabaeqtiently  mar- 
ried. Dr.  Bowling  died  In  tbe  year  1S7& 
His  will,  which  was  dnly  probated  In  13ie  ua- 
gan  county  court,  Is  as  follows: 

"In  the  name  of  God,  Amen. 

"I,  WlUlam  Ell  Bowling  of  Oe  ooanty  of 
Loiian,  and  state  of  Kentncky,  befaiff  of 
sound  mind  and  memory,  and  conddering 
the  uncertainly  of  this  frail,  and  transitory 
life,  do  tbentaxe  make,  ordain,  publish,  and 
decree,  this  to  be  my  lest  will  and  testa- 
ment: That  Is  to  say,  first,  after  all  ray  law- 
fol  debts  and  fonml  expenses  are  paid  and 
discharged,  the  residue  of  my  estate,  to  my 
dearly  beloved  wife,  who  has  bera  the  par^ 
ner  of  my  Joys  and  sorrows  during  the  long 
and  weary  years  of  my  enfeebled  health,  has 
given  her  omstant  time  and  ^forts  to  the 
allevlatton  of  my  sufferings,  and  always  man- 
ifesting toward  me  that  dtvlne  lore  irtildi 
springs  from  a  pure  heart  and  a  aympatiiette 
nature,  thus  proving  one  vt  (Father 

says  the  most)  tbe  most  devoted  and  affec- 
tionate wives  nndw  all  drcumstanises,  I 
give  and  bequeath  all  my  estate,  real,  persim- 
al  and  mixed,  of  whldi  I  shall  die  possessed, 
or  to  which  I  auy  be  entitied.  But  at  ho" 
death  If  there  should  be  anything  left  aft^ 
ber  funeral  expenses  are  paid,  and  a  nice 
substantial  monument  erected  to  her  m«Dory 
I  wish  faalf  that  Is  1^  to  be  given  equally 
to  my  brothers  or  their  hdrs,  the  ranalnlng 
half  to  be  disposed  of  as  she  may  see  or 


•For  otaer  eases     ssms  t«vle  sad  section  NUUBBR  Is  Dm.  Dig.  A  Am.  Dl^  Kar-Me.  teles  A  VMpT  Indssas 


Digitized  by 


Google 


ANOBL  T.  WOOD 


U06 


think  proper.  lifeewlae  I  make,  constitute, 
and  appoint,  my  said  wife  Bllza  Jane  Bowl- 
ing to  be  sole  executrix  of  this  my  last  will 
and  testament,  hereto  revoking  all  former 
wills  b7  me  made. 

"No  bond  or  seearlty  (tf  any  kind  or  de- 
scription to  be  required  of  her.  I  wish  her 
to  be  free  and  unincumbered  in  the  manage- 
ment of  the  property  I  have  willed  to  her. 

"My  dealre  and  wish  Is  (at  any  time  she 
may  need  asststance)  for  her  to  get  my 
brothers,  R.  O.  and  J.  M.  Bowling  to  give 
her  all  that  may  be  necessary,  they  receiv- 
ing fair  and  reasonable  compensation  for 
their  services.  As  witness  whereof,  I  have 
hereunto  subscribed  my  name  and  aflJxed 
my  seal,  the  26th  October  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  sev^- 
ty  seven  <1877)." 

Dr.  Bowling  left  three  brothers,  B.  0.  Bow- 
ling, J.  H.  Bowling,  and  Henry  Bowling.  On 
Jane  17,  1878,  Mrs.  Bowling  conveyed  to  B. 
C.  Bowling  and  J.  BC.  Bowling  two  of  Dr. 
Bowling's  brothers,  a  'tract  of  land  supposed 
to  contain  aboiU  100  acres,  but  which  it  aft- 
erwards developed  contained  about  140  acrea 
The  oonv^ance  was  made  "in  consideration 
that  tlw  said  B.  0.  and  J.  M.  Bowling  have 
released  and  reUnqnished  to  her  all  theiz 
rl^ts,  title  and  Interest  in  and  to  the  estate 
of  th^  deceased  broUur,  Dr.  W.  EL  Bow- 
ling." 

Mrs.  Bowliiv  died  in  ttie  year  1882,  leav- 
ing a  will  by  wbidi  she  devised  all  of  her 
property  to  Albert  M.  Angti  and  his  wlta 
tor  life,  with  remainder  to  th^  children. 
Albert  M.  Angel  was  appointed  her  executor. 
He  declined  to  qualify,  and  W.  S;  Oamblll 
was  thereupon  apptdnted  administrator  with 
the  will  annexed. 

On  Sqitember  8.  1802,  W,  8.  Oamblll,  as 
administrator  ot  Mrs.  Bowling,  brought  suit 
against  A.  M.  Angel,  his  wife,  liizzie  Angel, 
and  their  two  infant  cMldren,  Willie  Angei 
and  Oma  Angel,  infants  under  14  years  of 
age,  Helen  Wood  and  her  husband,  B.  8. 
Wood,  J.  M.  Bowllnft  George  8.  Bowling, 
the  People's  Bank,  and  Bank  of  Adairville, 
to  settle  the  estate  of  fifrs.  Bowling.  It  was 
eluurged  in  the  petition  that  the  decedent  left 
debts  in  excess  of  93,000,  and  that  the  pro- 
ceeds of  the  sale  of  her  personal  property 
were  Insufficient  to  pay  the  debts.  PlatntlfF 
asked  that  the  case  be  referred  to  the  master 
commissioner  to  hear  and  report  on  claims 
^gainst  the  estate,  and  that  enough  of  the 
real  estate  belonging  to  the  decedent  be  sold 
to  pay  her  debts.  Summons  was  served  on 
A.  M.  Angel  and  his  wife  In  person  and  on 
the  infant  defradants,  Willie  Angel  and  Oma 
Angel,  the  only  children  they  then  had,  by 
delivering  a  copy  of  the  summons  to  their 
father,  Albert  M.  Angel,  who  had  charge  of 
them.  W.  W.  Bell,  a  r^lar  practicing  at- 
torney, was  appointed  guardian  ad  litem 
fbr  the  Infont  defendants.  Later  on  Helen 
Wood  and  her  husband,  B.  S.  Wood,  George 
IM  S.W.-^70 


S.  Bowling,  and  J.  M.  Bowling  (Helen  Wood, 
George  S.  Bowling  and  J.  M.  Bowling  being 
the  only  children  of  Dr.  Bowling's  deceased 
brother,  Henry  Bowling)  filed  an  answer, 
counterclaim,  and  cross-petition,  wherein  they 
denied  certain  allegations  of  the  original  pe- 
tition with  reference  to  their  interest  In  the 
lands  in  controversy  under  and  by  virtue  of 
Dr.  Bowling's  will,  asserted  certain  claims 
under  and  by  virtue  of  said  will,  and  asked 
for  a  construction  of  the  will,  and  for  all 
special  and  general  relief.  Summons  was  Is- 
sued on  the  cross-petition  against  the  infant 
defendants,  Oma  and  Willie  Angel,  and  serv- 
ed on  them  by  delivering  a  copy  thereof  to 
their  father,  A.  M.  Angel,  who  had  charge 
of  them.  The  administrator  afterwards  filed 
a  reply  and  answer  to  the  counterclaim  of 
Helen  Wood  and  the  Bowlings,  wherein  be 
united  with  them  in  askli^  the  court  to  con- 
strue the  will  of  Dr.  Bowling  and  to  deter- 
mine the  respective  interests  of  the  parties  to 
the  action  in  the  land  in  controversy.  There- 
after an  answer  was  filed  on  betialf  of  A.  M. 
Angel  and  his  wife  and  their  Infant  clill- 
dren,  denying  certain  allegations  of  the  crose- 
petition  against  them  filed  by  Helm  Wood 
and  J.  M.  and  George  S.  BowUng.  W.  W. 
Bell,  the  guardian  ad  llton  for  the  Intents, 
Willie  Angel  and  Oma  Angel,  filed  on  belulf 
of  the  infants  a  report  adopting  tlie  answer 
filed  by  their  father  and  mother  as  the  an- 
swer of  tlie  infants  to  tlie  ooes-petitlon  of 
Mrs.  Wood  and  othras.  Thovafter  a  rqtly 
was  filed  by  Mrs.  Wood  and  others  to  the  an- 
swer. Nnmerons  other  pleadings  were  filed, 
whUtb  it  is  not  necessary  to  ref^  to.  On 
rebroaiy  28,  1808,  the  court  mtwed  inOg- 
ment  construing  the  will  of  Dr. .  Bowling. 
By  the  Judgment  in  qn»ti(m  it  wae  b61d  that 
Mrs.  Bowling  took  an  estate  for  lite  in  all 
the  property  Dr.  Bowling  owned  at  his  death, 
with  an  nnlimlted  power  of  disposition  dur- 
ing her  lifetime.  It  was  further  adjudged 
that  Mrs.  Bowling  had  the  right  to  devise 
one  half  of  the  proper^  that  remained  un- 
disposed of  at  her  death,  after  dedncttiu; 
enough  to  pay  her  ftmeral  exptfises  and  i«o> 
vidlng  for  a  suitable  monumrat  to  her  mem- 
ory, and  that  the  other  half  of  the  property 
went  to  and  sliould  be  equally  divided  amoi^ 
Dr.  Bowling's  three  brothers,  Bobert  O., 
James  M.,  and  Henry  C  Bowling. 

It  developed  from  the  rei>ort  of  the  master 
commissioner  that  Mrs.  Bowling  left  debts 
amounting  to  something  like  $3,000.  The 
court  thereafter  directed  a  sale  of  enough 
land  to  pay  the  debts  and  costs.  Blghty- 
four  and  one-half  acres  of  the  land  was  sold, 
and  M.  L.  Fugate  became  the  purchaser. 
'  During  the  progress  of  the  proceedings,  a 
compromise  agreement  was  signed  by  Albert 
Angel  and  wife  and  Ben  S.  Wood,  the  hus- 
band of  Helen  Wood,  on  her  behalf  and  on 
behalf  of  the  other  heirs  of  Henry  Bowling, 
by  which  It  was  agreed  that  there  should  be 
laid  off  to  Helen  Wood  and  her  broths 
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about  00  acres  of  the  land  In  controveTsy, 
and  an  amended  and  supplemental  answer 
and  counterclaim  was  filed  by  Helen  Wood 
and  others,  setting  up  the  compromise  agree- 
ment and  asking  that  It  be  confirmed  by  the 
court  The  Angels  pleaded  that  the  Infants 
were  not  bound  by  this  agreement  Later 
on,  Helen  Wood  and  the  other  heirs  of  Henry 
C.  Bowling,  deceased,  filed  an  amended  an- 
swer and  cross-petition  asking  that  If  the 
compromise  agreement  be  not  confirmed,  all 
the  remainder  of  the  land  be  sold  on  the 
ground  that  It  could  not  be  divided  without 
materially  impairing  Its  value  or  the  value 
of  their  Interests  therein.  A  written  notice 
of  the  filing  of  this  amended  answer  and 
cross-petition  was  served  on  Albert  M.  Angel 
and  wife  and  on  the  Infant  defendants,  and 
thereafter  the  guardian  ad  litem  filed  a  re- 
port asldng  that  the  court  protect  the  rights 
of  the  Infanta  in  any  Judgment  he  might  en- 
ter. Thereafter  the  court  entered  Judgment 
adjudging  that  the  land  could  not  be  divided 
without  materially  impairing  its  value,  and 
directing  a  sale  of  the  remainder  of  the  land, 
amounting  to  about  IM  acres.  The  land  was 
sold,  and  M.  L.  Fugate  became  the  purchas- 
er. The  court  adjudged  that  the  Angels  were 
entitled  to  of  the  purchase  money 

after  the  payment  of  the  costs,  and  that 
Helen  Wood  and  her  two  brothers  were  en- 
titled to  *Vifi4.  Theretofore  certain  fees 
had  been  allowed  various  attorneys  in  the 
case,  and  these  fees  and  the  costs  of  the  ac- 
tion were  directed  to  be  paid  before  the  fund 
was  divided.  From  the  variooB  Judgments 
so  entered,  the  Infant  defendants  prosecute 
this  appeaL 

[1]  The  first  Question  to  be  decided  la,  Did 
the  cliancellor  properly  -  construe  the  will  of 
Dr.  W.  £.  BowllngV  The  rule  Is  that  where 
an  estate  la  glvok  In  fee,  a  devise  over  of 
what  la  left  or  not  dlqwsed  of  by  the  flrst 
taker  Is  void. 

[2]  Where,  however,  a  life  estate  only  Is 
devised,  with  pawec  of  disposition,  a  devise 
over  of  that  part  of  the  estate  which  is  not 
disposed  of  is  valid.  Irvine  v.  Patnam,  8d 
S.  W.  S20,  28  Ky.  Iaw  Bep.  465 ;  Becker  v. 
Rotb.  182  Ky.  429,  115  S.  W.  761.  Hie  pivo- 
tal question  in  every  ease  Is,  Did  the  testator 
devise  to  the  first  taker  a  fee  or  a  life  es* 
tate,  with  power  of  dlmoeitlon?  In  Moore 
V.  Webb,  2  B.  Mod.  282,  the  court  said:  "The 
unqnallfled  rlf^t  of  disposition  glvm  to  the 
widow  during  her  life,  as  well  as  at  ber 
death.  Imports,  in  our  Judgm^t  a  devise 
of  the  absolnte  title  to  her  in  fee,  and  not 
merely  a  life  estate  vrith  the  power  of  ap- 
pointment at  her  death." 

{3. 4]  In  the  will  under  consldenttlon  the 
devise  to  Mrs.  Bowling  and  the  limitation 
over  occur  in  the  same  sentence. '  Had  she 
been  given  the  power  to  dispose  of  the-  de- 
vised estate  both  during  her  lifetime  and  at 
her  death,  we  would  necessarily  have  to 
hold  that  she  took  a  fee;  but  such  is  not 


the  case.  The  will  expressly  limits  her  right 
to  dispose  of  the  property  by  will  She  is 
given  power  to  dispose  of  only  one-half.  By 
giving  her  full  power  to  dispose  of  the  prop- 
erty during  her  lifetime  but  limiting  her 
power  to  dispose  of  it  at  her  death,  it  is  per- 
fectly apparent  that  the  testator  did  not  In- 
tend to  give  her  the  property  in  fee,  with 
the  absolute  power  of  di^tositlon.  We  there- 
fore conclude  that  this  case  falls  within  the 
rale  laid  down  in  Anderson  v.  Hall's  Adm'r, 
SO  Ky.  91,  and  McClelland's  Ez'r  v.  McClel- 
land, etc.,  132  Ky.  284,  116  S.  W.  730.  Our 
conclusion  la  further  strengthraed  by  the 
contemporaneous  constructton  placed  on  this 
will  by  the  devisee,  Mrs.  Bowling,  and  her 
husband's  brothers  soon  after  Dr.  Bowling's 
death,  a  construction  which  seems  to  bare 
been  fully  acquiesced  in  by  all  the  parties  up 
to  the  time  of  the  granting  of  this  appeal, 
which  took  place  more  than  30  years  after 
the  will  was  probated.  We  therefore  con- 
clude with  the  chancellor  that  Mrs.  Bowling 
acquired  In  the  property  devised  only  a  life 
estate,  with  power  of  disposition  during  her 
lifetime.  There  being  on  hand  at  her  death 
a  considerable  portion  of  the  devised  estate, 
and  she  having  power  to  devise  only  one  half 
thereof,  the  remaining  half  passed  under  ttie 
will  to  Dr.  Bowlli^'s  three  brothers. 

[6]  The  next  question'  la.  Is  the  Judgment 
proper  In  decredng  that  Helen  Wood  and 
her  brothers  were  entitled  to  <«/ib4  of  what 
was  left,  and  that  the  Angels  were  entitled 
to  only  In  this  connection  It  is  in- 

sisted that  Mrs.  Bowling  had  no  rl^t  to 
convey  to  R.  C  Bowling  and  J.  M.  Bowling 
the  140  acres  of  land  which  she  did  conTcy 
to  them,  and  thus  prejudice  the  r^ts  of 
Heloi  Wood  and  the  other  dilldren.  of  the 
deceased  brotbw,  Hau7  Bowline.  It  la 
therefore  argued  that,  for  the  purpose  of 
detmnining  the  interest  of  Helen  Wood  and 
the  other  diildrm  of  Hairy  Bowling  in  the 
property  remaining  at  Mrs.  Bowling's  death, 
the  land  conveyed  to  B.  G.  and  J.  H.  Bow- 
ling dumld  be  bronj^t  into  hotchpotch  and 
the  interest  of  Helen  Wood  and  oUiers  de- 
termined on  that  basis.  Hie  cfrcidt  court, 
however,  h^d  that  BlrsL  Bowling  hmd  tbe 
right  to  dispose  of  the  whole  of  the  estate 
during  her  llfetiiiie.  In  this  oonstmctlon  of 
the  will  we  concur.  It  matters  not,  then- 
fore,  what  may  have  been  her  purpose  in 
making  the  conveyance  to  the  two  Bowling 
brothers;  die  had  the  undoubted  rigbt  tt^ 
convey  the  land.  Tndeed,  she  could  hxfe 
sold  it  to  tb^  and  disposed  of  tbe  mon^, 
or  die  could  hare  givai  It  to  them  if  she  so 
desired.  It  cannot  be  said,  then,  that  Henir 
Bowling's  dilldren  are  oitiltied  to  any  por- 
tion of  the  land  which  Mrs.  Bowling,  nnder 
the  will,  had  the  right  to  dispose  of.  Being 
entitled  to  only  one-third  of  one-half  of 
what  remained,  thelt  rl^ts  should  have 
been  adjudicated  on  this  bads,  and  not  on 
the  basis  of  what  might  have  remained  had 
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Mn.  Bowling  not  made  the  conTeyance  to  tbe 
two  brothers  of  Dr.  Bowlfng.  It  follows, 
therefore,  that  Helen  Wood  and  her  two 
brothers,  George  S.  BowUng  and  J.  M.  Bow- 
ling, were  not  entitled  to  *Vib4  of  the  net 
proceeds  of  the  164  acres  of  land  which 
were  subseqnently  sold,  bnt  only  to  one- 
sixth  of  such  proceeds.  It  appears  that,  pri- 
or to  the  entry  of  the  Judgment,  Helen  Wood 
purchased  the  interests  of  her  brothers.  As 
the  Judgment  below  Is  conclusive  on  Mrs. 
Angel,  the  life  tenant  and  she  Is  not,  there- 
fore, entitled  to  recover,  the  Infbnt  appel- 
lants are  oititled  to  the  difference  betwe^ 
what  Hia.  Wood  received  and  one-slxtli  of 
the  net  proceeds  of  the  farm,  wlUiont  Inter- 
est; payable  on  thblr  mother's  deatii.  Mrs. 
Wood  will  therefore  be  given  the  privilege 
either  of  paying  this  difference  Into  court 
and  drawing  the  Interest  thereon  herself  dur- 
ing the  lifetime  of  Mrs.  Angel,  or  of  execut- 
ing bond  with  snraty  approved  1^  the  court, 
fondltioned  to  pay  said  difference  to  the  In- 
fants on  thdr  mother's  death.  Mrs.  Wood 
will  also  be  permitted,  by  amended  petition, 
to  assert  any  claim  she  may  have  against 
her  brothers,  J.  M.  and  George  S.  Bowling, 
for  their  pro  rata  share  of  such  difference, 
and  upon  this  question  the  parties  may  agree 
on  the  facts  or  take  further  proof,  If  neces- 
sary. 

[I,  7]  It  Is  next  Insisted  that,  as  the  orig- 
inal action  was  brought  merely  to  settle 
Mrs.  Bowling's  estate  and  sell  sufficient  land 
to  pay  her  debts.  It  was  Improper  to  ingraft 
thereon  the  action  to  construe  Dr.  Bowling's 
will,  and  to  adjudge  therein  the  rights  of 
tbe  various  claimants,  and  to  direct  a  sale 
of  the  remainder  of  the  land  on  the  ground 
of  Indivisibility.  It  Is  farther  Insisted  that 
tbe  Infants  were  not  properly  before  the 
court  In  the  proceeding  to  sell  the  remainder 
of  tbe  land.  In  bringing  the  settlement  suit, 
the  administrator  had  to  make  the  Angels 
and  their  children  and  Mrs;  Wood  and  ber 
brothers  parties  defendant  in  order  to  de- 
termine what  their  rights  under  the  will 
were,  and  In  order  to  pass  title  to  the  pur- 
cnaser  of  any  land  that  It  was  necessary  to 
seM  in  order  to  pay  Mrs.  Bowling's  debts. 
In  this  proceeding  tbe  infants  were  properly 
served  with  proc-ess,  and  defense  made  for 
tbem  by  a  guardian  ad  litem.  The  same  is 
true  as  to  the  original  answer  and  cross- pe- 
tition against  tbem  by  Helen  Wood  and  oth- 
ers. They  were  again  served  with  process 
and  an  answer  filed  for  them  by  their  guard- 
ian ad  Utem.  While  Helen  Wood  and  oth- 
ers originally  asbed  for  a  partition  of  the 
land,  In  their  amended  answer  and  cross- 
petition  they  merely  changed  the  relief  which 
they  had  asked  In  their  original  answer  and 
iToss-petltton.  It  is  true  no  process  was 
served  on  the  amended  answer  and  cross- 
petition.  Proof  was  taken  on  the  question 
of  indlvielbUity,  and  two  or  three  witnesses 
testifled  that,  in  their  opinion,  the  154  acres 
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of  land  could  not  be  divided  without  ma- 
terially Impairing  its  value  or  the  value  of 
the  Interest  of  Helen  Wood  and  her  two 
brothers,  who  were  tbe  plaintiffs  In  the  cross- 
petltlon.  We  see  no  good  reason  why  the 
construction  of  Dr.  Bowling's  will  and  the 
adjudication  of  the  rights  of  the  various 
claimants  thereunder  could  not  properly  be 
made  in  this  action.  It  is  not  necessary  to 
resort  to  several  suits  where  the  same  re- 
sults may  be  accomplished  in  one.  The  con- 
struction of  the  will  and  the  adjudication  of 
the  rights  of  the  claimants  thereunder  are 
80  related  to  the  original  action  that  the 
questions  may  properly  be  presented  In  that 
action.  The  infimts  bdng  properly  befbre 
the  court,  so  far  as  the  will  and  the  respec- 
tive interests  of  the  other  claimants  were 
conconed,  It  was  oitirely  proper  for  the 
court  to  determine,  even  under  the  ordinal 
answer  and  cross-petition  against  the  Infants, 
whether  or  not  a  partition  of  the  lands 
should  be  made,  or  they  should  be  sold  on 
the  ground  of  ludlvlslbilll?.  It  Is  not  ma- 
terial, therefore,  that  no  service  of  process 
was  had  on  the  amended  answer  and  cross- 
lietltion,  which  merely  changed  the  form  of 
relief  astced  by  the  cross-petition.  Having 
Jurisdiction  of  the  parties  and  of  the  sub- 
ject-matter, tbe  court  had  the  power  either 
to  partition  the  lands  or  to  sell  them.  If 
satisfied  from  the  pleadings,  exhibits,  and 
proof  that  the  land  could  not  be  divided 
without  materially  Impairing  Its  value  or 
the  value  of  the  cross-petitioners'  Interest 
therein. 

[I]  While  It  is  true  that  there  remained 
two  separate  tracts  of  land,  one  of  about 
90  acres,  and  one  of  about  60  .acres,  the 
Angels  were  entitled  to  the  whole  of  either 
one  of  these  tracts  and  to  a  portion  of  tbe 
other.  In  that  event,  Helen  Wood  and  her 
brothers  would  have  been  required  to  take 
a  very  small  portion  of  one  of  the  tracts. 
Taking  Into  consideration  this  fact,  and  the 
further  fiict  that  there  was  other  evidence  of 
indivisibility,  we  see  no  reason  to  disturb 
the  Judgment  adjudging  the  land  to  be  in- 
divisible and  directing  that  it  be  sold. 

[I]  Complaint  is  made  of  the  fact  that  cer* 
tain  attorneys'  fees  were  improperly  allowed 
In  the  action.  The  propriety  of  the  court's 
action  in  this  respect  cannot  be  reviewed, 
for  the  attorneys  are  not  partiee  to  this  ap- 
peal. 

About  the  year  1895,  M.  L.  Fugate  was 
appointed  trustee  of  Albert  M.  Angel  and 
Uzzle  Angel,  his  wife,  and  of  their  infant 
children.  He  accepted  the  appointment  and 
executed  bond  for  the  faithful  performance 
of  his  duties.  On  April  29,  1909,  Uzde  J. 
Angel  and  M.  U  Fugate,  trustee,  filed  a  pe- 
tition In  equity  against  R.  H.  Fugate  and 
Uzzle  J.  Angel's  in&nt  children,  wherein 
plalntUb  sought  authority  from  the  chancel- 
lor to  apply  the  sum  of  In  the  bands 
of  M.  I*  Fugate,  trustee,  to  the  payment  of 
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a  mortgage  for  $1,000  executed  by  Albert 
M.  Angel  and  his  wife  to  IL  H.  E*ugate  on  a 
tract  of  100  acres  of  land.  Id  wblch  Albert 
M.  Angel  and  his  wife  had  a  life  estate,  with 
remainder  to  th^  children.  .  The  court 
granted  the  r^ef  sought,  and  directed  the 
trustee  to  pay  out  the  money.  The  guardian 
ad  litem  prosecuted  an  appeal  to  this  court 
The  case  was  reversed.  Some  time  there- 
after ibe  case  was  redodceted,  and  the  An- 
gela asked  for  a  rule  against  M.  L.  Fugate 
requiring  blm  to  settle  his  accounts  as  trus- 
tee. They  also  filed  a  petition  attacking  the 
mortgage  to  B.  H.  Fugate  on  the  ground  of 
no  consideration,  and  on  the  further  ground 
of  overpayment  It  appears  that,  some  years 
prior  to  the  filing  of  this  action,  Uzzle  Angel 
and  her  husband,  A.  M.  Angel,  filed  an  ac- 
tion In  the  Logan  circuit  court  against  M.  Li 
Fugate,  their  trustee,  wherein  they  asked 
permission  to  Invest,  in  a  tract  ot  land  then 
belonging  to  Ezra  Offutt,  the  money  which 
Fngate  then  held  as  such  trustee.  There 
was  a  dispute  between  the  Angels  and  Fu- 
gate as  to  the  amount  of  the  trust  fund. 
The  case  was  referred  to  the  master  com- 
missioner to  ascertain  and  report  the  amount 
of  money  In  the  hands  of  Fugate  as  trustee. 
The  master  commissioner  filed  his  report 
and  this  report  was  In  effect  confirmed  by 
tile  chancellor.  In  response  to  the  rule 
against  Fugate  In  this  action,  be  pleaded 
the  aforesaid  aettiraient  In  bar  of  any  re- 
ooveiy  prior  to  the  data  of  the  settlement, 
and  set  np  tlie  amount  DKualnlng  In  Us 
hands  after  the  Inveatment  In  the  farm  (tf 
100  acres,  and  stated  Us  wllllnpiess  to  pay 
Interest  th««on  at  the  rate  of  6  per  cent 
ttom  that  ttme  to  the  date  of  settlement 
He  also  pHeaded  certain  payments  made  by 
tilm  as  tmstee  to  Albert  Angel  and  wife  out 
of  the  Income  of  said  fund  dUice  that  ttme. 
To  the  petition  attacking  the  mortgage,  M. 
Tj.  Fngate  and  R.  H.  Fugato  were  botli  made 
parties.  On  final  hearing,  tiie  chancellor 
adjudged  that  the  mortgage  In  question  had 
beea  overpaid  to  the  extent  of  $334.39,  and 
M.  I*  Fngat^  as  trustee,  was  charged  with 
this  anm  on  the  ground  that,  though  the 
mortgage  was  executed  to  B.  H.  Fugate, 
their  accounto  were  k^t  in  such  manner, 
and  paymento  thereon  were  made  in  such  a 
way,  that  It  was  Impossible  to  separate  M. 
Xj.  Fugate  from  his  brother  In  the  transac- 
tion. M.  L.  £*ugate,  trustee,  was  also  charg* 
ed  with  the  sum  of  $468.51,  the  amount  in 
his  hands  at  the  ttme  of  the  settlement  with 
the  master  commissioner  in  1902,  together 
with  6  per  cent  Interest  thereon  up  to  June 
15,  1012.  He  was  also  charged'with  other 
sums,  which,  together  with  the  $334.30  over- 
payment on  the  mortgage  note,  and  the  $458.- 
51  and  Interest  aggregated  the  sum  of  $1,- 
143.  It  was  adjudged  that  he  then  held  that 
amount  of  money  In  his  hands,  which  he 
was  required  to  hold,  disbunse,  and  manage 
AS  required  by  the  terms  of  the  trust  From 


the  Judgments  so  entaed,  tba  An^ta  ap- 
peal, and  the  Fugates  have  prosecuted  a 
cross-appeal. 

[II]  It  would  extend  Uils  opinion  to  too 
great  length  to  consider  In  detail  the  various 
items  goinjr  to  make  up  the  amount  of  money 
furnished  by  the  Fugates  m  the  faith  of  the 
mortgage,  nie  evidence  leaves  no  doubt  that 
the  $1,000  was  not  furnished  to  the  Angels 
at  the  time  fif  the  execution  of  tlie  nuwtgage. 
Whatever  money  was  furnished  was  simply 
paid  out  by  the  Fugates  to  discharge  debts 
owing  by  the  Angels.  After  carefully  con- 
sidering the  evidence,  we  see  no  reason  to 
change  the  finding  of  the  chancellor  either 
as  to  the  amount  of  money  so  paid  out  or  the 
amount  of  the  payments  made  on  the  mort- 
gage. It  is  earnestly  insisted  by  the  Fugates 
that  no  recovery  should  be  had  by  Mrs.  An- 
gel, for  the  reason  that  she  and  her  husband 
not  only  executed  the  mortgage,  but  recog- 
nized its  validity  for  several  years.  In  ad- 
dition to  this,  Mrs.  Angel  sought  in  this  ac- 
tion to  liave  the  remainder  of  the  trust  fond 
In  the  hands  of  M.  L.  Fugate,  trustee,  affiled 
to  the  paymoit  of  the  mortgage  debt  Fur- 
thermore, upon  the  return  of  this  case,  she 
actually  paid  the  balance  due  on  the  mort- 
gage. Her  conduct  In  this  respect,  however, 
la  not  condnsive  ttf  the  fact  that  flie  oonaiA- 
oration  represented  by  the  mortgage  was  me- 
toally  paid.  It  Is  tdmply  a  drcomstance  to 
be  considered  tn  determining  the  qoestlon  at 
consideration.  The  cue  must  be  treated 
from  the  standpoint  of  the  relation  of  trust 
and  owfldsnce  existing  brtween  the  Angela 
and  tbeir  tmstea  The  evldenoe  makes  It 
lAain  that  the  Angels  reUed  on  th^  tmstee. 
He  seone  to  have  attoided  tn  all  th^  bnsl- 
neas  for  them.  ^Hieir  mere  recognition  ot  the 
mortgage,  baaed  on  th^  confidence  in  him. 
cannot  be  accepted  as  oonehtrire-of  the  ralld- 
ity  of  Qie  mortgage  (tf  «f  the  conaidmtion 
therrtn  e^qtreesed.  when,  as  a  matter  at  fact 
the  Fugates  themselves  were  nnable  to  show 
by  competent  evidence,  that  th6  full  amount 
<^  the  allied  loan  r^reeented  hj  the  mort- 
gage was  ever  fomlshed. 

[11]  Nbr  do  we  see  any  reason  to  reverse 
the  Judgment  against  M.  "L.  Fngate,  because 
he  is  made  liable  f6r  the  return  of  money 
which  It  is  claimed  was  paid  to  R.  H.  Fugata 
While  R.  H.  Fngate  Is  the  nominal  nxHrtga- 
gee,  the  fact  neverthelees,  remains  that  he 
and  M.  Lb  Fugate  kept  a  Joint  account  in 
bank;  and  whatever  paymaits  were  made  on 
the  mortgage  were  made  by  M.  L.  Fugate, 
and  that  all  credits  thereon  were,  as  a  mat- 
ter of  fact  paid  to  th«n  Jointly.  In  view  of 
these  circumstances,  he  will  be  treated  as 
the  Joint  mortgagee  and  held  liable  Cor  any 
overpayment  on  the  mortgage  debt  If,  as 
a  matter  of  fact,  M.  U  Fugate,  aa  trustee,  Is 
required  to  pay  back  money  which  is  really 
due  by  his  brother,  he  may,  as  mrovided  by 
the  judgment,  obtain  judgment  Ag^^iw^ft  hla 
brother  for  the  amount  so  paid. 
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We  agree  with  the  chancellor  that  the  s«t 
tlemeat  made  by  M.  L.  Fa  gate,  as  trustee,  In 
the  action  of  A.  M.  Angel,  etc..  t.  M.  U  ru- 
gate is  conclusive.  In  this  action  the  chan- 
cellor took  the  amount  of  money  then  in  hla 
hands  and  charged  him  with  It,  together  with 
interest  thereon  up  to  the  time  of  the  Judg- 
ment. Complaint  is  made  of  the  fact  that 
M.  L.  Fugate  was  not  allowed  credit  for  the 
Tarions  suma  paid  out  by  him  by  virtue  of 
the  jn^ment  which  was  afterwards  reversed 
on  appeal.  The  Judgment  was  not  supersed- 
ed. Having  paid  out  the  money  under  and 
by  virtue  of  said  judgment,  the  Judgment 
protects  him  to  the  extent  of  the  costs  paid, 
but  not  to  the  extent  of  the  sum  paid  R.  H. 
Fugate,  because  that  was  in  effect  a  payment 
to  hlmsdf.  On  a  return  of  the  case,  he  will 
be  given  credit  for  the  amount  fhB  costs 
paid. 

The  Judgments  appealed  from  In  the  case 
of  Walter  Angel,  etc.,  r.  M.  Helen  Wood, 
etc.,  are  affirmed  as  to  W.  S.  Gamblll,  ad- 
ministrator, M.  L.  Fugate,  R.  H.  Fugate.  and 
People's  Bank  of  Adalrvllle,  and  also  as  to 
Helen  Wood  In  her  own  right  and  as  execu- 
trix of  her  husband,  and  as  to  J.  M.  Bowling 
and  George  S.  Bowling,  with  the  exception  of 
tliat  portion  of  the  Judgment  of  October  13, 
1894,  adjudging  that  Helen  Wood  and  her 
husband  and  J.  M.  Bowling  and  George  S. 
Bowling  were  entitled  to  *c/i64  of  the  154 
acres  ordered  to  be  sold,  and  directing  that 
bond  for  *o/i64  of  the  purchase  money,  after 
the  payment  of  the  costs,  be  taken  to  Helen 
Wood  and  B.  S.  Wood.  That  Judgment,  to 
the  extent  Indicated,  Is  reversed,  with  direc- 
tions to  enter  Judgment  as  hereinbefore  di- 
rected. Appellants  and  Mrs.  Wood  will  each 
pay  one-half  the  costs  of  this  appeal.  The 
Judgment  In  the  case  of  A.  M.  Angel's  ad- 
ministratrix, etc.,  V.  M.  L.  Fugate  is  affirmed 
on  the  original  appeal  and  reversed  on  the 
cross-appeal,  with  directions  to  allow  M.  L. 
Fugate,  trustee,  credit  for  the  amount  of 
costs  paid  out  by  M.  L.  Fugate,  trustee,  pur- 
suant to  the  Judgment  of  October  12,  1909, 
In  the  action  of  Llzzfe  J.  Angel,  etc.,  v.  B.  H. 
Fugate,  eta 


ANGEL  V.  BYAB3. 

(Court  of  Appeals  of  Kentucky.  March  28, 
1813.) 

1,  PLEAOinO  (J  8*)— CONCLnSIOHS. 

AlIegatioDi  in  a  petition  In  a  suit  to  set 
aside  an  execution  sale  under  a  judgment  that 
the  judgment  la  null  and  void,  and  that  the 
property  was  not  appraised  as  required  by  law, 
are  legal  conclusions  and  insufficient  on  demur- 
rer. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  iS  12-28%;  Dec.  Dig.  |  a*] 

2.  ExEomon  (}  141*)  —  Saum— Afpuibb- 
KEm— Necessitt. 

The  appraisement  required  by  Ky.  St  I 
1682,  snbsec.  S,  providing  that,  before  a  tale  of 
land,  the  officer  shall  cause  it  to  be  valued  by 


two  disinterested  housekeepers,  and  sectkm  1684 
declaring  that,  when  the  land  does  not  bring 
two-thirds  of  the  valuation,  the  debtor  may  re- 
deem within  a  year  from  the  sale,  is  tor  the 
beneSt  of  the  debtor  to  secure  to  him  the  tight 
to  redeem,  and  a  sale  under  execution,  made 
without  a  prior  appraisement,  Is  void. 

[Ed.  Note.— For  other  cases,  see  Bxeentlon, 
Cent  Dig.  H  842-858;  Dec  Dig.  |  141.*] 

AE^)eal  from  Circuit  Court,  Logan  County. 

Action  by  lizzie  B.  Angel  against  George 
H.  Byars.  From  a  Judgment  of  dismissal, 
plaintiff  a]H>eftIs.  Bevmed  and  remanded. 

O'Bear  ft  WUllama^  of  Frankfort,  and  T.  O. 
Bfason,  of  Adalrvllle^  for  appellant  Brow* 
der  ft  Browder,  of  Bnsa^Tille,  fbr  appellee. 

CLAY,  C.  The  order  consolidating  this 
case  with  the  cases  of  Walter  Angel,  et&, 
V.  M.  Helen  Wood,  etc.,  and  A.  M.  Angel's 
Administratrix,  etc.,  v.  M.  Fugat^  et&, 
154  S.  W.  1103,  is  set  aside. 

Plaintiff,  Lizzie  B.  Angel,  brought  this  ac- 
tion against  George  H.  Byars  to  set  aside 
an  execution  sale  of  her  life  Interest  In  a 
lot  of  ground  in  Adalrvllle,  Ky.  Defendant's 
demurrer  to  the  petition  was  sustained,  and 
the  petition  dismissed.    Plaintiff  appeals. 

The  petition  Is  as  follows : 

"The  plaintiff,  Lizzie  B.  Angel,  states  that 
heretofore,  In  the  year  1889,  one  Eliza  J. 
Bowling  died  a  citizen  and  resident  of  Lo- 
gan c»unty,  Kentucb?,  the  owner  and  In  the 
possession  of  the  parcel  of  land  hereinafter 
described,  and  having  first  made  and  publish- 
ed her  last  will  and  testament,  which  was 
thereafter  duly  probated  In  the  Logan  coun- 
ty court,  and  which  Is  In  words  and  figures 
as  follows,  to  wit: 

"  'I,  Eliza  Jane  Bowling  of  Logan  county, 
Ky.,  do  make  and  ordain  this  my  last  will 
and  testament  rev<^dng  any  and  all  testa- 
mentary dispositions  by  me  heretofore  made. 
I  give  and  bequeath  unto  Albert  M.  Angel 
and  his  wife,  Uzzle  B.  Angel,  all  the  prop- 
erty that  I  may  possess  at  the  time  of  my 
death,  both  personal  and  real,  and  at  th^r 
death  I  wish  the  entire  property  so  given  to 
go  to  their  children  and  I  hereby  charge  Al- 
bert and  Lizzie  Angel  both  to  take  my  moth- 
er, Mrs.  C.  D.  Winston,  of  Alabama  Hwne 
and  give  her  every  comfort  In  their  power 
if  she  should  outlive  those  who  are  now  car- 
ing for  her.  I  nominate  and  appoint  Albert 
M.  Angel  executor  of  this  my  last  will,  with- 
out bond.  In  witness  whereof  I  hereto  set 
my  name  and  seal  this  11  day  of  Mardi, 
1899.    [Signed]    Eliza  J.  Bowling.' 

"By  the  terms  of  said  will  It  was  provid- 
ed by  the  said  testatrix  that.  In  the  event  of 
the  death  of  either  the  said  Albert  M.  An- 
gel or  hla  wife,  this  plaintiff,  Lizzie  B.  An- 
gel, that  the  survivor  of  them  two  should 
take  an  estate  ft>r  bis  or  her  lUa  In  all  the 
estate,  both  real  and  pownal,  devised  by 
the  terms  of  said  will,  the  same  on  the 
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death  of  the  snrvivor  to  go  to  the  dilldieD 
of  the  said  Albert  and  this  plaintiff. 

"She  states  that  her  said  hnsband,  Albert 
M.  Angel,  named  in  said  will,  ^ed  oa  the 

  day  of   ,  W08.   That  by  the 

terms  of  said  will  she  and  h^  said  husband 
Jointly  had  an  estate  for  their  j<Ant  lives  in 
said  property,  and,  on  the  death  of  her  said 
hnsband,  she  took  an  estate  for  their  joint 
lives  in  said  property,  and  on  the  death  of 
her  said  husband  she  took  an  estate  in  the 
whole  of  said  property  for  and  during  her 
own  life. 

"She  states  that  heretofore.  In  the  year 
1895,  one  J.  L.  Butt,  agent,  claimed  to  have 
recovered  a  Judgment  against  her  and  her 
said  husband  in  this  court  for  the  sum  uf 
$206.70,  with  interest  thereon  at  the  rate  of 
6  per  cent  per  annum  from  June  17,  1894, 
and  bis  costs  herein  expended.  That  Uke- 
wlse  one  J.  C.  Terry  claimed  to  have  re- 
covered a  Judgment  In  this  court  against  her 
and  her  said  husband  for  the  sum  of  flll.- 
70,  with  Interest  from  the  13th  day  of  Au- 
gust, 1894,  and  his  costs  expended.  She 
states  that,  although  the  said  Judgments 
were  recorded  In  the  office  of  the  clerk  of 
this  court,  the  same  were  null  and  void  and 
of  no  binding  force  and  effect 

"The  plaintiff  further  states  that  there- 
after, on  March  5,  1895,  the  said  J.  C.  Ter- 
ry caused  the  clerk  of  this  court  to  issue 
an  execution  upon  his  said  alleged  Judg- 
ment against  Lizzie  Angel,  and  on  the  22d 
day  of  March,  1895,  he  caused  an  execution 
to  be  issued  by  the  clerk  of  this  court  upon 
said  Judgment  against  A.  M.  Angel ;  said 
executions  being  s^arate.  Likewise  on 
March  5,  1895,  the  said  J.  L.  Butt,  agent, 
caused  an  execution  to  be  Issued  by  the 
clerk  of  this  court  against  the  said  Lizzie 
Angel  and  that  the  said  Butt  on  March  22, 
1895,  caused  an  execution  to  be  l.<isued  by 
the  clerk  of  this  court  upon  the  said  Judg- 
ment against  A.  M.  Angel;  said  executions 
being  separate.  All  of  said  executions  were 
on  the  date  of  their  Issual  put  In  the  hands 
of  the  sheriff  of  Logan  county  for  execution 
thereof,  all  of  them  being  addressed  to  the 
said  sheriff,  and  that  thereafter  the  said  ex- 
ecutions were  levied  by  the  said  sheriff,  the 
two  against  this  plaintiff  upon  her  life  estate 
in  the  land,  and  the  two  against  the  said 
A.  M.  Angel  against  his  said  life  estate  In 
said  land.  She  alleges  that  thereafter  both 
of  said  Interests  in  said  land  were  advertis- 
ed together  by  the  said  sheriff  for  sale  under 
the  aforesaid  levies,  to  make  the  said  Judg- 
ment debts,  and  on  the  6tb  day  of  Hay,  1895, 
the  day  named  In  the  said  advertisement  for 
said  sale,  the  said  interests  in  said  land 
were  offered  together  by  the  said  sheriff, 
and  one  F.  L.  McKatiMn,  bdng  the  highest 
and  best  bidder  at  said  sale,  was  declared 
the  purchaser  at  the  price  of  972,  tor  which 
he  ezecnted  his  bonds,  one  payable  to  eacti 
of  said  plaintiffs  for  the  sum  of  $36  each. 


That  thereafter  the  said  McKmuui  under- 
took to  assign  and  tranater  to  the  d^end- 
ant,  George  H.  Byars,  all  his  right,  title,  and 
interest  acquired  nndw  said  purduMe  and 
sale,  and  that  thereafter  the  said  sheriff  of  | 
Logan  county  nndertoofc  to  conv^  tlie  life 
estate  of  said  A.  U.  Ang^  and  the  life  es- 
tate of  this  plaintiff  in  and  to  said  property  , 
unto  the  said  George  H.  Byars,  by  sheriff'* 
deed,  wtdch  the  said  Byars  duly  accept«d 
and  caused  to  be  recorded  in  the  office  of  the 
clerk  of  the  Logan  county  court,  in  Deed 
Book  — ,  page  — .  That  the  said  Byars 
thereupon  took  possession  of  said  property, 
and  has  continued  to  hold  and  claim  the 
same  ever  since,  and  Is  now  holding'  and 
claiming  the  same. 

"The  said  parcel  of  ground  Is  described 
as  follows:   [Here  follows  description.]  I 

"She  states  that  the  said  Byars  took  no 
title  to  the  said  property  or  any  Interest 
therein,  because,  she  alleges  that  the  said 
Judgments  were  null  and  void;  that  fur- 
thermore the  said  executions  issued  on  said 
Judgments  were  Irr^lar,  and  independent- 
ly of  the  Judgments,  and  without  reference 
to  their  validity  or  tovalldity,  were  them- 
selves null  and  void  and  gave  to  the  said 
sheriff  no  power  to  make  any  levy;  fur- 
thermore, because  the  said  property  was  noi 
aiHiralsed  as  required  by  law,  nor  was  the 
interest  therein  of  this  plaintiff  appraised 
as  required  by  law,  or  at  all,  nor  wa.s  the 
Interest  of  the  said  A.  M.  Angel  ther^n  ap- 
praised as  required  by  law,  or  at  all. 

"She  states  that  the  defendant  has  held 
and  occupied  and  received  rente  from  said 
property  at  all  times  since  he  gained  posses- 
sion thereof,  and  all  of  which  was  wrongful 
and  unlawful.  She  states  that,  at  the  time 
of  said  Judgments  and  the  issual  of  said  ex- 
ecutions, the  said  alleged  sales,  and  at  all 
times  thereafter,  until  the  year  1908,  she 
was  a  married  woman  laboring  under  the 
disability  of  coverture. 

"Paragraph  2.  The  plaintiff  furtha*  alleges 
that,  during  all  of  said  time,  the  defendant 
has  had  the  possession,  usd,  and  occupancy 
of  said  premises.  The  reasonaUe  use  and 
occupation  thereof  has  been  reasonably  worth 

the  sum  of  $   per  ytar,  and  that  the 

said  defendant  has  realized  and  collected  at 
least  that  much  yearly  from  the  said  rents, 
all  of  which  is  due  her,  and  no  part  of  which 
has  ever  been  paid,  and  tor  which  she  prays 
Judgment  against  the  defendant 

"Paragraph  S.  The  plaintiff  further  alleges 

that  on  the    day  of   ,  19  — 

and  while  the  defendant  had  possession,  con- 
trol, and  use  of  the  premises,  a  house  locat- 
ed thereon  was  destroyed  by  Ore;  that  the 
defendant  George  H.  Byars,  had  the  same  In- 
sured against  destruction  by  Are,  and  collect- 
ed Uie  inanranoe  thereon,  to  wit,  $  ; 

;  that  the  said  building  was  reasonaUy  worth 

the  sum  of  $  ,  and  trtileh  he  has  never 

rebuilt  on  said  premises,  although  he  has  col- 
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lected  tbe  mIA  Innmnce  moaa^i  and  fbat 
In  this  my  the  defoidant  bas  become  In- 

dcMed  to  ber  in  tbe  snm  of  I  -~,  tor 

wbicfa  she  sues  and  prays. 

"Wberefoie»  premises  considered,  tbe  plain- 
tiff iways  that  the  said  alleged  sh^lTs  deed 
to  the  said  Bjara  be  vacated,  set  astd^  and 
h^  toT  nan^;  tiiat  he  be  adjodced  to 
have  no  <dalm  to.  Interest  tu,  or  title  to  said 
propraty  or  any  part  thereof,  and  that  she 
recover  the  same  of  him;  that  she  have 
Judgment  against  tbe  said  defendant  in  tbe 

enm  of  f   tar  rents,  with  interest  on 

each  year's  roit  from  the  ezpiiatton  of  sach 

year,  and  also  in  tiie  further  snm  of  |  

on  account  of  the  destruction  of  said  building 
on  said  property,  and  for  whldi  the  said  de- 
tOndant  has  collected  the  said  Insurance,  and 
finally  for  her  costs  and  all  proper  relief." 

[1]  The  potion  allies  no  facts  going  to 
show  that  tbe  Judgments  and  executions  re- 
ferred to  In  tbe  petition  were  null  and  void. 
The  auction  that  tliey  were  null  and  void 
la  a  m^  conclusion  of  law,  and  therefore 
insufficient.  The  petition,  however,  does 
charge  that  the  property  "was  not  appraised 
as  required  by  law,  or  at  all,  nor  was  tbe 
interest  of  the  said  A.  H.  Angd  therein  ap- 
praised as  required  by  law,  or  at  all.**  The 
allegation  that  tbe  property  was  not  apprais- 
ed as  required  by  law  Is  also  a  legal  conclu- 
sion, and  is  not  sufficient  on  demnrrer. 

[2]  We  must  therefore  treat  tbe  petition  as 
alleging  that  the  property  was  not  appraised 
at  all. 

Subsection  3,  section  1682,  Kentucky  Statr 
utes,  provides:  "Before  a  sale  of  land,  the 
officer  shall  cause  It  to  be  valued,  under 
oath,  by  two  disinterested  housekeepers  of 
tbe  county,  not  related  to  either  party,  who 
may  be  sworn  by  him.  If  they  disagree,  the 
officer  shall  act  as  umpire.  If  a  part  of  a 
tract  only  be  sold,  the  part  so  sold  shall,  aftr 
er  the  sale,  be  revalued  In  like  manner." 

Section  1684  provides:  "If  the  land  so  sold 
does  not  briug  two-thirds  of  the  valuation, 
the  defendant  and  his-  representatives  shall 
have  the  right  to  redeem  the  same  within  a 
year  from  the  day  of  sale  by  paying  the  pur- 
chaser or  his  representative  the  original  pur- 
chase money  and  ten  per  centum  per  annum 
interest  thereon." 

It  will  be  observed  that  the  statute  requires 
an  appraisement  before  the  property  is  sold. 
The  appraisement  is  for  the  benefit  of  tbe 
debtor,  and  to  secure  him  the  legal  right  to 
redeem  If  the  land  does  not  bring  two-thirds 
of  the  appraised  value.  In  tbe  case  of  Graves 
&  Wells  V.  Long,  Assignee,,  87  Ky.  441,  9  B. 
W.  297.  10  Ky.  Law  Bep.  414,  Graves  & 
Wells  bad  made  an  assignment  The  as- 
signee brought  an  action  to  sell  certain  land 
to  pay  debts.  Prior  to  the  act  of  April  9, 
1878,  Um  debtor's  right  for  12  months  after 


the  sale  to  redeem  his  property.  If  sold  for 
less  than  two-thirds  of  its  appraised  ralne, 
was  confined  to  salOB  ondw  execution.  If 
sold  under  decree,  there  was  no  such  rl^t 
Thereafter  tbe  Legisbitnre  «iacted  a  law  pro- 
viding: "Bef(»e  any  real  estate  shall  be 
bereaftw  sold  In  pursuance  of  any  order'or 
Judgmoit  of  a  court,  the  commlaslcmer  or 
offlc»  wboae  duty  it  shall  be  to  sell  tlie  same 
shall  cause  It  to  be  valued!"  After  referring 
to  the  statute  with  reference  to  sales  under 
an  execution,  the  court  said:  "Here  there 
was  no  appraisement  before  the  sale.  It 
was  not  essential  to  the  validity  of  the  Judg- 
ment  that  It  should  in  express  terms  direct 
it,  because  the  law  required  the  officer  to 
have  it  done;  but  It  by  implication  directed 
the  contrary,  because  It  improperly  provided 
that  the  commissioner  should,  without  regard 
to  what  the  property  might  bring,  at  once 
put  the  purchaser  in  possession.  The  em- 
ployment of  attorneys  did  not  confer  the 
power  upon  them  to  waive  their  client's  right 
to  redeem  their  property,  or  any  steps  neces- 
sary thereto,  even  conceding  that  they  at- 
tempted to  do  so.  Evidence  that  It  in  fact 
sold  for  a  fair  value,  or  more  than  the  two- 
thirds  of  any  appraised  value  which  could 
fairly  have  been  placed  upon  It,  cannot  avail. 
If  so,  it  could  equally  be  urged  that  a  judi- 
cial sale,  made  without  advertisement  or 
otherwise  In  violation  of  law,  should  t>e  up- 
held, because  the  property  In  fact  brought  a 
fair  price.  The  law  Is  Imperative  that  tbe 
valuation  shall  be  made  before  the  sale.  It 
is  not  merely  directory.  It  goes  to  tbe  right 
of  the  debtor,  and  reaches  to  the  Intwest  of 
tbe  creditors.  It  la  tbe  statutory  test  of  the 
Tight  of  tbe  one  to  redeon  and  of  tbe  otlier 
to  stiU  look  to  the  property  for  the  paymoit 
of  their  debts.  No  coerdTe  sale  for  debt 
can  be  lawfully  made  in  the  absence  of  this 
valuation.  The  statute  forbids  it;  and  It 
^8  not  Intmded  that  Its  place  should  be 
suKtlted  by  testimony  given  after  the  sale 
and  beard  upon  tbe  question  of  ite  confirma- 
tion." 

In  the  case  of  Smith  t.  Co<AriU,  6  WaU.  W6, 
18  Ij.  Ed.  073,  the  Supreme  Oonrt  of  the 
United  States  held  that  a  sale  by  a  United 
States  marshal  under  an  executl<m  was  void 

because  no  appraisement  was  made  as  re- 
quired by  the  statutes  of  Kansas.  Indeed, 
the  weight  of  authority  is  to  the  effect  that 
a  sale  under  an  execution,  without  atn^ralse- 
ment,  Is  void.  17  Cyc.  1102.  In  this  view 
we  concur.  As  the  petition  states  that  there 
was  no  appraisement,  it  follows  that  it  states 
a  cause  of  action.  No  other  question  Is 
passed  on. 

Judgment  reversed,  and  cause  remanded, 
with  directions  to  overrule  the  demurrer  to 
tbe  petition. 
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EAST  TENNESSEE  TELEPHONE  CO.  T. 
JEFFRIES. 

(Court  of  ^ii«rIs  of  Keatncky.    Ibrcb  28, 

1913.) 

1.  Master  and  Sebvant  (|  217*)— Afpijaho- 

BS— DUTT  OF  SEBVANT  TO  INSPECT. 

The  Auty  of  farniBbinff  reasoiiabl7  safe 
tools,  materials,  and  place  to  work  is  pnniarily 
on  tae  master,  and  the  servant  is  onder  no 
dut^  to  discoTer  defects,  unless  he  knows  of 
their  existence,  or  they  are  obvious;  conse- 
quently a  servant  does  not  assume  the  risk  of 
injury  from  hidden  defects  in  appliances  fur- 
nished him  by  the  master,  tlwugh  he  did  not 
inspect  them. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  U  574-600;  Dec.  Dig.  | 
217.«] 

2.  Masteb  and  Sbbvant  (|  288*)— AcmoNft— 

iNBTBUCnONS. 

In  an  action  by  a  servant  for  personal  in- 
juries, caused  by  the  brealcing  of  a  stepladder 
inrnisiied  by  the  master,  an  instruction  to  find 
for  the  servant,  unless  the  master  negligently 
(ailed  to  furnish  the  servant  with  a  ladder  that 
was  reasonably  safe,  is  improper  and  mislead- 
ing in  authorizing  a  verdict  for  the  servant  if 
the  master  did  not  negligently  fail  to  furnish 
a  safe  ladder,  instead  of  authorizing  a  verdict 
if  the  master  did  negligently  fail. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  81  114&-I15d,  1108-U6O; 
Dea  Dig.  {  293.*] 

8.  TBIAL   (8  260*)— INSTBUCTIONS. 

The  refusal  of  instructions  covered  by 
those  given  is  not  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig-  18  661-609 ;   Dec  Dig.  %  260.*] 

4.  Mabteb  and  Sebvant  (8  264*)— Injuries 
TO  Sebvant^Pboof— Variance. 

In  a  personal  injury  action  by  a  servant, 
where  the  petition  alleged  that  the  accident 
was  caused  by  the  brea^g  of  a  ladder,  proof 
that  ttie  ladder  ^d  not  break,  but  came  apart 
because  of  the  loss  of  bolts,  does  not  constitute 
such  a  variance  as  to  preclude  recovery. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  81  861-OT6:  Dec.  Dig.  8 
264.*1 

5.  Tbial  (8  849*)- Special  Inteheogatobieb. 

Under  Act  May  15,  1886  (Acts  1885-86, 
c  1170),  repealing  Civ.  Code  Prac  1883,  8 
327,  permitting  special  verdicts,  but  providing 
that  the  court  may,  in  Its  discretion,  mrect  the 
jury  to  find  a  separate  general  verdict,  which 
means  a  verdict  separate  as  to  the  particular 
issue,  as  distinguished  from  the  other  issues, 
but  general  as  to  the  particular  issue,  there  is 
no  basis  for  the  submission  of  speinal  inter- 
rogatories, where  there  is  only  one  issue,  and 
they  are  properly  refused,  .where  the  issues 
are  few,  and  the  interrogatories  would  only 
tend  to  confuse  the  jory. 

[Ed.  Note.— For  other  eases,  see  TriaL  Cent 
Dig.  H  828-827:  Dec  Dig.  8  349.*] 

6.  DA3U.au    (8  84*}— AOGBAVATION  OF  IN- 

jubibs. 

Where  a  servant,  after  his  leg  bad  been 
broken  through  the  collapse  of  an  unsafe  lad- 
der ftimishea  by  th«  master,  suffered  another 
injury  to  the  leg,  he  cannot  recover  damages 
for  its  amputation,  unless  the  first  break  was 
the  proximate  cause  of  amputation. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  8  43;  Dec.  Dig.  8  84.*] 

Appeal  from  Circuit  Court,  Fayette  Cotint7. 
Action  by  J.  M.  Jeffries  against  the  East 
Tennessee  Telephone  Company.  From  a  judg- 


ment for  plalntlft,  defamtont  appeals.  Be- 
veraed  and  remanded. 

Oeo.  O.  Wel>b,  of  Lexlngtoii,  for  appellant 
F&lconer  ft  Falconer,  Maurey  Kemper,  and 
Chester  D.  Adams,  aU  of  LexlnKtoD,  Cor  ap- 
pellee. 

SETTI^,  J.    This  is  an  appeal  from  a 

judgment  entered  upon  a  verdict  wh^eby 
appellee  recovered  of  appelant  $8,500  dam- 
ages for  the  breaking  of  his  1^  while  In  its 
employ  and  engaged  in  the  work  of  Install- 
ing and  taking  ont  tel^hones;  it  being  alleg- 
ed in  the  petition  that  the  Injury  to  appel- 
lee's leg  was  caused  by  the  n^Ugence  of  ap- 
pellant In  providing  him  with  a  st^iladder 
for  use  in  performing  its  work,  whidi  was 
not  reasonably  safe  for  su<^  use,  and  by  rea- 
son of  its  defective  condition  broke  with  ap- 
pellee's weight,  threw  him  to  the  ground,  and 
fractured  his  leg. 

The  answer  traversed  the  averments  of 
the  petition  and  pleaded  that  appellee  knew 
of  the  defective  condition  of  the  ladder,  and 
by  continuing  its  use  with  audi  knowledge 
assumed  such  risk  as  resulted  therefrom, 
and,  in  addition,  in  the  matter  of  rec^Ting 
bis  injury,  was  guilty  of  contributory  negli- 
gence, bat  for  which  he  would  not  have  been 
injured.  These  pleas  were  controverted  by 
reply. 

It  appears  f^om  the  evidence  that  appd- 
lee,  when  injured,  was  engaged,  in  obedience 
to  an  order  of  his  superior,  in  removing  a 
telephone  and  the  wire  attachmoit  from  a 
house  on  Whitley  avenue.  In  the  city  of  Lex- 
ington. The  following  excerpt  from  his  tes- 
timony will  show  how  he  was  injured:  "I 
took  the  telephone  off  of  the  wall  and  set 
it  ontBlde  of  the  house,  and  went  back  and 
took  the  box  out  and  took  the  wires  out,  and 
went  out  on  the  porch  to  take  the  wire  off 
the  porch  and  back  to  the  pole.  I  got  the 
ladder  to  get  the  little  fixtures  off,  the  Uttle 
glass  Icnobs  of  the  house,  and  I  went  np  the 
ladder,  and  as  I  started  down  the  ladder  ' 
broke  at  the  top  and  threw  me  and  the  lad- 
der over  against  the  fence.  •  •  •  The 
ladder  sets  up  this  way,  with  steps  on  one 
side  and  boards  on  the  other,  and  it  came 
loose  at  the  top,  where  the  brace  is  fastened 
at  the  top  of  the  ladder;  and  when  it  gave  way 
It  gave  way  on  the  left-hand  side  facing  the 
at^n ;  and  when  It  gave  way  the  ladder  and 
I  both  come  over  against  the  fence.  •  •  • 
My  legs  were  In  between  the  boards,  the  side 
that  leads  np  to  the  top,  and  the  st^w,  and 
I  tried  to  get  my  leg  out  and  conldnt;  so 
I  raised  the  steps  and  pulled  my  l^  oat  and 
got  np  and  tried  to  stand  on  it  and  oouldnt 
*   *   •   Broke  the  bones  In  the  1^." 

It  appears  that  appellee's  leg  was  brokoi 
three  times ;  each  fracture  being  In  the  same 
place.  The  llrst  occurred  In  November,  1908, 
and  was  a  compound  fracture ;  that  Ifl^  both 
bones  of  the  leg  were  broken  just  below 
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tbe  knee,  and  one  or  both  bones  protruded 
through  the  fieeb.  At  that  time  appellee  was 
In  appellant's  employ.  This  fEactare  grad- 
ually healed  by  a  knitting  of  the  bones,  but 
left  a  small  granulated  sore  In  the  flesh 
where  the  bones  had  protruded.  By  Ai^i^t, 
1909,  appellee  could  walk  about  with  a  cane, 
and  on  August  Ist  again  went  to  work  for 
appellant  On  September  3,  1909,  the  second 
breaking  of  his  leg  occurred,  as  already  de- 
scribed. Following  this  injury  appellee  re- 
mained in  the  hospital,  or  at  home,  under 
the  treatment  of  a  physician  for  several 
months  and  until  the  fracture  again  healed, 
leaving  the  knee  stiff  and  compelling  him  to 
walk  with  a  crutch.  On  March  1. 1910,  while 
riding  in  a  market  wagon,  he  fell  and  broke 
the  leg  the  third  time.  After  several  months 
in  a  hospital  tbe  Injured  leg,  by  the  advice 
of  a  physician,  was  amputated,  and,  In  lien 
thereof,  be  now  has  a  cork  1^. 

When  appellee  entered  appellant's  service 
August  1,  1909,  he  was  furnished,  when  Its 
use  was  required  in  his  work,  a  wagon  equip- 
ped with  necessary  tools,  including  the  step- 
ladder  by  which  he  was  Injured.  The  lad- 
der, it  seems,  when  not  in  use,  remained  on 
the  wagon  at  appellant's  Lexington  supply 
quarters.  Appellee  testlfled  that  he  had  not 
seen  or  used  the  stepladder  from  the  time 
he  re-entered  appellant's  service,  August  1, 
1909,  until  the  day  he  was  Injured,  Septem- 
ber 3, 1909,  and  did  not  know  of  its  defective 
condition.  His  testimony,  and  that  of  one  or 
two  witnesses  Introduced  in  his  behalf  con- 
duced to  prove  that  the  ladder  was  kept  at 
appellant's  supply  quarters  and  In  the  cus- 
tody of  its  shperlntendent  or  manager,  who 
was  charged  with  the  duty  of  keepii^  it  in 
good  condition,  and  that  he  knew,  or  by  tbe 
exercise  of  ordinary  care  could  have  known, 
of  its  defective  condition  In  time  to  have  pre- 
vented appellee's  Injury. 

On  the  other  hand,  appellant's  evidence 
condBced  to  show  that  appellee  made  some 
use  of  the  st^ladder  between  Ai^ust  1st 
and  the  date  of  his  injury,  and  that  be  knew, 
or  by  the  exercise  of  ordinary  care  might 
bare  known,  ot  its  detective  condition.  The 
appellant  seeks  a  reversal  upon  two  grounds: 

(1)  Error  in  giving  and  refusing  Izutmctions ; 

(2)  ezcessivoieas  of  the  damages  recovered. 
[1]  Tbe  trial  conrt  reused  all  Instructions 

offered  by  an>ellant  and  anwllee,  and»  <m 
Its  own  motion,  gave  tbe  nine  Instructions 
foimd  In  the  record.  In  our  oidnlon,  tbe 
iDstructions  numbered  1,  2,  8,  and'  7  sliould 
not  have  bean  given;  1,  2,  and  7.  contain 
tbe  same  mor,  namely,  advised  the  Jury 
Ouit,  in  order  to  find  for  the  ai^llee,  it  was 
necessary  for  tbem  to  believe  from  tbe  evi- 
dence, not  only  that  he  did  not  know  at  tbe 
time  of  recdvlng  bis  Injury  that  ttie  ladder 
was  not  reasonaUy  aato  for  use,  but  also 
tbat  be  could  not  tbe  use  ot  ordinary 
cue  bave  aacertalned  tbat  ftict;  and  that 
aivdlant  knev,  or  by  tbe  use  of  ordinary 


care  could  have  fcnovni,  that  the  ladder  was 
not  reasonably  safe  for  appellee's  me.  tt 
is  evident  from  tbe  language  of  the  Instmc- 
ttons  referred  to  that  the  trial  court  was  of 
opinion  that  the  tects  of  the  instant  case 
brought  It  within  the  rule  announced  In  Bo- 
genscfantz  v.  Smith,  84  Ky.  330,  1  S.  W.  578, 
8  Ky.  Ijaw  Rep.  S76,  wbldi.  In  effect,  holds 
that  if  the  Information  of  tlie  master  and 
servant  with  respect  to  the  place  of  work  or 
tools  with  which  to  perform  the  work  are 
equal,  and  if  both  are  either  without  fault 
or  In  equal  fault,  the  servant  cannot  recover 
damages  of  the  master.  This  rule  was  first 
declared  in  England  and  later  followed  In 
Bumy  of  the  American  states;  but  It  has  In 
this  state  been  so  modified  in  cases  decided 
since  that  of  Bogenscbutz  v.  Smith  as  to 
have  been  practlcany  disaffirmed.  Fflsterer 
T.  J.  H.  Peter  ft  Oa,  117  Ky.  501,  78  S.  W. 
4S0,  25  Ky.  Law  Rep.  1606;  L.  ft  N.  B.  R. 
Co.  T.  Foley,  94  Ky.  224,  21  S.  W.  866,  15 
Ky.  Law  Rep.  17;  Olive  Hill  Fire  Brick  Co. 
V.  Ash.  14«  Ky.  253,  142  S.  W.  403 ;  Frasler 
&  Foster  v.  Danner,  146  Ky.  76,  142  S.  W. 
216;  Ky.  Freestone  Co.  v.  McGee,  118  Ky. 
306,  80  S.  W.  1113.  25  Ky.  Law  B^.  2211; 
Angel  V.  JelUco  Coal  Mining  Co.,  115  Ky. 
728,  74  S.  W.  714,  26  Ky.  Law  Rep.  108; 
Ohio  Valley  By.  Co.  v.  McKlnley,  33  S.  W. 
186,  17  Ky.  Law  Rep.  1028;  Int  Coal  Co.  v. 
Fannon,  145  Ky.  198,  140  S.  W.  163. 

The  rule,  as  now  held  In  this  jurisdiction, 
is  that  the  duty  of  furnishing  reasonably 
safe  tools,  materials,  and  place  to  work  is 
primarily  on  the  master,  and  that  the  serv- 
ant Is  under  no  duty  to  discover  defects 
therein;  and,  unless  he  knows  of  their  exist- 
ence, or  they  are  so  patent  and  obvious  that 
a  person  of  his  experience  and  undwstand- 
ing  must  have  discovered  them,  he  will  not 
be  precluded  from  recovery. 

This  case  is  not,  therefor^  one  to  which 
the  doctrine  of  assumed  rl^  can  be  applied, 
but  one  in  which  tbe  law  Imposed  upon  ap- 
pellant, as  master,  the  primary  dn^  to  use 
ordinary,  care  to  furnish  appellee^  as  Its 
servant,  with  tools  and  appliances  reason- 
ably safe  for  nis  ose  In  performing  tbe  work 
required  of  him.  The  law  Imposed  upon  ap- 
pellee no  duty  of  Inspection,  and  he  was  not 
required  to  u^e  ordinary  care  to  ascertain 
wbetbn  0ie  bidder  furnished  him  by  appel- 
lant was  reasonably  safe  tor  use.  He  had 
tbe  right  to  presume,  when  the  ladder  was 
famished  blm,  tbat  anch  of  appellant's  serv- 
ants as  wwe  cha^:ed  wtUt  that  duty  had 
seal  to  it  that  it  was  reasonably  safe  for  bis 
use,  and  In  using  it  to  rely  upon  tbelr  hav- 
ing pufcHnned  audi  dn^,  unless  It  was,  in 
'tact,  dtfeetlv^  and  the  defect  was  so  ob- 
vlons  It  mnst  have  bew  dlsoovered  by  blm. 
As  said  In  Fflsterer  v.  J.  H.  Peter  ft  Go.,  so- 
pn,  qnotliv  with  aivroval  from  L  ft  N.  XL  B. 
do.  T.  Foley,  siwra:  "Tbe  limit  ta  Inoniry 
In  sndi  a  case  as  tUs  Is  wbetbtf,  as  a  mat- 
ter ot  tect,  the  onploye  did,  before  e^oslng 
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blmself  to  danger,  know  the  machinery  or 
Implements  causing  the  Injury  to  be  defec- 
tive. The  rul^  of  course,  does  not  awly 
where  the  examination  and  inc3)ection  la  in 
line  of  the  employe's  duty." 

[2]  The  instmctloiu  ahoold  have  bem  made 
to  conform  to  the  foregoing  role.  Instmc- 
tlon  No.  8  Is  also  defecttTe^  In  tha^  attw 
defining  the  care  required'  of  appelant  as  to 
fniDlBhlng  appellee  with  reasonably  safe 
appliances  to  do  the  work  for  which  he  was 
employed,  it  mroceeds  as  follows:  "And,  on- 
less  the  ]nz7  b^evfi  from  the  eiidmoe  that 
the  def^dant  or  those  unployed  by  It  negli- 
gently foiled  to  80  furnish  the  plaintiff  with 
a  ladder  that  was  reasonably  safe  and  se- 
cure, the  Jury  should  find  tcx  the  plaintiff." 
'  This  Instrnctlon  authorised  a  verdict  for 
appellee,  unless  appellant  neoUomtly  failed 
to  foxnish  appellee  a  laddra  reasonably  safe 
for  use,  1.  e.,  if  be  did  not  negligently  f<m 
to  do  so;  whereas  other  instructions  prop- 
wly  authorized  a  rerdlct  tor  appeUee  if  ap- 
pellant did  ncgligentlv  fail  to  furnish  him  a 
laddOT  reasonably  safe  for  use.  SubsUtntlon 
of  the  word  "ir*  for  "unless,"  or  the  word 
"defoidant"  for  "plaintiff,"  would  have  cor- 
rected the  error  In  the  Instruction  referred 
to.  Subsequent  parts  of  tbe  instrnctlon  fall 
to  cure  this  defect,  as  they  bear  alone  on 
the  measure  of  care  required  of  appellee  In 
using  the  ladder.  In  addition  to  the  error 
mentioned,  the  Instruction  was  Involved,  mis- 
leading, and  necessarily  prejudicial  to  appel- 
lant. 

[S,  4]  There  was  no  error  in  the  court's  re- 
fusal of  the  instructions  offered  by  appellant. 
Except  one,  practically  all  that  the  refused 
instructions  contained  was  embraced  In  those 
given  by  the  court  The  one  instruction  re> 
ferred  to  Is  In  words  as  follows:  "The  jury 
are  instructed  to  find  for  the  defendant,  un- 
less they  believe  from  the  evidence  that  the 
ladder  upon  which  the  plaintiff  was  working 
at  the  time  of  the  accident  broke,  and  that 
by  reason  of  the  breaking  of  tbe  said  ladder 
the  plaintiff  fell  therefrom  and  sustained  the 
injuries  of  which  he  complained." 

In  view  of  the  case  entertained  by  appel- 
lant's counsel,  this  instruction  would,  in  ef- 
fect, have  directed  a  verdict  fbr  appellant 
This  view  of  the  case  rests  upon  the  theory 
that,  although  it  was  alleged  in  the  petition 
that  appellee's  fall  and  injury  were  caused 
by  the  breaking  of  the  ladder,  as  it  appear- 
ed from  the  evidence  that  the  ladder  did  not 
In  fact  break,  but  came  apart  at  the  top  by 
reason  of  the  loss  of  the  bolts  from  the  iron 
hinges,  or  one  of  them,  which  connected  the 
sides  of  the  ladder,  this  was  such  a  variance 
between  tbe  allegation  and  proof  as  would 
prevent  a  recovery.  We  disagree  with  this 
conclusion;  the  variance  was  not  material. 
Whether  the  ladder  came  apart  from  the 
giving  way  of  one  of  the  hinges,  or  from 
the  breaking  of  one  of  the  rounds  that  held 
It  together,  does  not  matter;  it  was  sufficient 


tliat  It  came  apart,  and  In  Qiat  sense  broke 
and  caused  aiqpdlee  to  fall  and  tractore  his 
leg.  This  was  a  breaking  ^  tlie  ladder  in 
the  meaning  of  the  arenncut  of  the  petition, 
and  in  law  as  well.  Therefore  the  above  in- 
structloQ  was  properly  reused  by  tbe  court 

[1]  It  Is  earnestly  Insisted  by  counsel  for 
aiq;>ellattt  that  the  court  erred  in  refusing  to 
submit  to  tbe  jury  and  require  of  tbm  an- 
swers to  certain  qnesUons  set  out  in  tbe 
of  exo^>tlon8,  by  whidi  it  was  attempted  to 
segre^te  ttie  sevwal  Issues  of  fact  inTolved 
in  the  decision  of  tbe  cas&  We  find  no  ec- 
ror  in  this  ruling.  The  provisions  of  section 
327,  GiTll  Ck>de,  permitting  special  Tndicts, 
have  been  repeaJed  by  tlie  amendmeatt  of  May 
16,  1586  (Acts  188S-86.  c.  U70),  whlcb  pro- 
vides: "So  much  of  chapter  2,  title  9,  of  Uk 
Civil  Oode  <^  Practice  as  authorlcee  and  pro- 
vides fOT  a  sevaiate-saiaral  or  a  special  ver- 
dict be,  and  tbe  same  Is  hereby  repealed: 
Provided,  Oiat  tbe  court  In  its  discretion 
may  direct  the  Jury  to  find  a  s^iate«en«<- 
al  verdict" 

It  will  he  obsOT-ved  that  the  amendnioit 
gives  the  court  the  discretion  to  direct  or 
refuse  a  separate-general  verdict  This  ques- 
tion was  up  for  consideration  In  Jones  &  Co. 
V.  MoorCi  99  S.  W.  286,  SO  Ky.  Iaw  Bep.  603. 
In  the  opinion  it  is  said:  "Appellant  moved 
the  court  to  direct  the  Jury  to  find  a  sepa- 
rate-general verdict,  which  was  overruled. 
Code  Civil  Practice,  fi  327,  provides  that  'un- 
less otherwise  directed,  the  Jury  may  find  a 
general,  or  a  general  and  separate-geoeral  rer- 
dict  or  a  separate-general  verdict;  but  the 
court  may  without  motion,  or  upon  motion  of 
a  party  shall,  direct  tbe  Jury  to  find  a  sepa- 
rate-general verdict,  as  to  any  Issue.'  But  by 
the  amendment  of  May  15, 18S6,  it  is  provid- 
ed: 'So  much  of  chapter  2,  tltied,  of  the  Civil 
Code  of  Practice  as  authorizes  and  provides 
fbr  a  separate-general  or  a  special  verdict  be. 
and  the  sam^  is  her^y  repealed:  Provided, 
that  the  court  In  its  discretion  may  direct 
the  jury  to  find  a  separate-general  verdict' 
The  meaning  of  the  expression  'separate- gen- 
eral verdict'  Is  that  the  verdict  is  separate  as 
to  the  particular  Issue  as  distlt^nlshed  from 
any  other  Issue  in  the  case  and  goieral  as  to 
the  particular  issue.  It  was  intraded  to  ap- 
ply In  cases  where  there  Is  more  than  one  is- 
sue. «  •  •  But  where  there  is  only  one 
issue  there  Is  no  place  for  the  practice  of  sab- 
mltting  to  the  jury  interrogatories  fOr  a 
'separate-general  verdict'  and  there  was  con- 
sequently no  abuse  of  discretion  by  tbe  trial 
court  In  overruling  the  motion  in  this  case. 
Witty  V.  C.  &  O.  Ry.  Co..  83  Ky.  21." 

The  Ittterrc^tories  which  appellant  asked 
to  be  submitted  to  the  Jury  would  but  con- 
fuse the  Issues  of  fiict  which  are  so  few 
and  clearly  defined  that  there  will  be  no 
difficulty  in  the  jury's  comprehending  them 
under  such  general  Instructtons  aa  mi^t 
properly  be  given  in  the  case.  Therefore 
tlie  refusal  of  tlie  court  to  require  tbe  find- 
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inga  of  Sftct  artred  by  appelant  was  not  an 
abuse  of  Its  dlscKtion. 

[I]  As  tbe  case  vlU  be  ntried,  we  will 
not  pass  on  appellant's  omtentlon  that  tbe 
verdict  Is  exceaslTe.  Then  Is  quite  a  con- 
trariety of  evidence  as  to-whethor  the  second 
breaking  of  appellee's  1^  was  tbe  i^wxlmate 
cause  of  its  amputation.  Dr.  Yance,  who 
performed  the  operation,  seemed  to  be  of 
opinion  that  the  amputation  was  rendered 
necessary  by  the  third  fracture.  It  Is,  how- 
ever, claimed  by  appellee  that  the  second 
fracture  caused  the  amputation,  and  be  and 
others  so  testified  in  his  behalf.  Manifestly, 
neither  the  amputaUou  of  tbe  1^  nor  the 
suffering  thereby  caused  appellee,  should 
enter  Into  the  Jury's  estimate  of  damages, 
if  the  second  fracture  of  the  leg  was  not  the 
proximate  cause  of  tbe  amputation.  As 
there  was,  however,  evidence  on  boOi  sides 
of  this  question,  it  was  properly  left  to  the 
decision  of  tbe  jury. 

On  another  trial  of  the  case  tbe  court  will 
submit  It  to  the  Jury  upon  the  following  in- 
structions : 

(1)  The  Jury  are  instructed  that  It  was 
the  duty  of  the  defendant,  or  Its  servants 
having  the  matter  In  charge,  to  use  ordinary 
care  to  provide  plaintiff  with  a  ladder  rea- 
sonably safe  for  use  in  the  work  of  Install- 
ing and  taking  out  telephones  in  Its  service ; 
and  if  the  Jury  believe  from  the  evidence 
that  defendant,  or  its  servants  having  the 
matter  la  charge,  negligently  provided  plain- 
tiff with  a  ladder  which  was  defective  and 
not  reasonably  safe  for  use  in  such  work, 
and  that  the  ladder,  while  being  used  by 
plaintiff,  by  reason  of  its  defective  condi- 
tion, If  such  was  its  condition,  broke  or  came 
apart  and  thereby  caused  plaintiff  to  fall 
to  the  ground  and  break  his  leg,  they  should 
find  for  the  plaintiff  the  damages  he  sustain- 
ed thereby,  unless  they  believe  from  the  evi- 
dence that  at  tbe  time  of  receiving  his  inju- 
ries plaintiff  knew  of  the  defective  condition 
of  tbe  ladder,  and  that  it  was  not  reason- 
ably safe  for  use,  if  such  was  Its  condition, 
or  Its  defective  and  unsafe  condition  was  so 
patent  or  obvious  as  to  be  seen  by  or  known 


to  a  person  of  his  experienee  and  understand- 
ing In  time  to  have  prevented  his  Injuries, 
in  which  latter  emat  ptey  diould  find  fw 
the  defendant 

(2)  If  the  Jury  find  for  plaintiff,  they 
should  allow  him  such  a  sum  In  damages  as 
they  may  believe  from  tbe  evidence  will  rea- 
sonably compensate  him  for  his  physical  and 
mental  sufferings.  If  any  of  either,  for  the 
permanent  impairment,  If  any,  of  his  ability 
to  earn  money,  not  to  exceed.  In  tespect  to 
these  items,  $10,000,  and  also  such  expenses, 
if  any,  as  he  reasonably  Incurred  for  surgi- 
cal treatment,  not  to  exceed  $500,  that  may 
have  directly  resulted  from  and  been  caused 
by  the  negligence,  if  any,  of  the  defendant 
complained  of.  But  the  damages,  if  any  are 
awarded  plaintiff,  should  not  exceed,  alto- 
gether, tlQfiOO,  the  amount  claimed  in  the 
petition. 

(3)  If  the  Jury  believe  from  tbe  evidence 
that  plaintiff,  at  the  time  and  in  the  matter 
of  receiving  his  injuries,  was  himself  guilty 
of  negligence,  and  that  such  negligence,  if 
any,  so  contributed  to  his  Injuries,  that  but 
for  same  he  would  not  have  been  injured, 
they  should  find  for  defendant. 

(4)  If  the  Jury  find  for  plaintiff,  they 
should  not  allow  him  anything  by  way  of 
damages  for  any  sufferings,  physical  or  men- 
tal, or  impairment  of  his  ability  to  earn 
money,  caused  atone  by  the  first  or  third 
breaking  of  his  leg.  Nor  should  they  allow 
him  any  damages  for  the  amputation  of  his 
leg  following  its  third  breaking,  unless  they 
believe  from  the  ei^dence  that  such  amputa- 
tion was  the  direct  and  proximate  result  of 
the  second  breaking  of  his  leg,  caused  hy  his 
fall  from  the  ladder,  it  he  did  so  fall. 

(5)  Ordinary  care,  as  used  in  the  Instruc- 
tions, is  such  care  as  is  or  would  be  used  by 
an  ordinarily  prudent  person  under  circum- 
stances similar  to  those  proved  In  this  case. 
Negligence  Is  a  failure  to  exercise  ordinary 
care. 

For  the  reasons  indicated,  the  Judgment  is 
reversed,  and  cause  remanded  for  a  new  trial 
consistent  with  the  opinion. 
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DIBEIRT  T.  IVABGZ. 

(Sarnvme  CSourt  of  Missouri,  DiTision  Na  1. 
S>b.  2S,  1913.   Rehearing  Denied 
March  16,  1918.) 

1.  PLxoan  22*)— Dbbtob'b  Own  Bondb  ob 

Notes. 

The  pledge  of  a  debtor's  own  bonds  or  notes 
as  additional  promises  to  pay  cannot  be  con- 
sidered as  collateral  serarity  (or  the  debt,  but, 
when  secured  by  mortgage,  both  may  be  treated 
as  collateral  so  far  as  is  necessary  to  five  the 
creditor  the  benefit  of  the  mortgage  lien  nomr 
inally  created  as  security  for  the  collateraL 

[Ed.  Note.— For  other  cases,  see  Pledges,  Gent. 
Dig.  I  46;  Dea  Dig.  |  22.*I 

2.  Plcdobb  a  18*}— OoHsiBuoimr  or  Ooir- 

A  contract  of  pledge,  like  all  contracts, 
must  be  construed  with  reference  to  its  subject- 
matter;  and.  where  two  constructions  are 
eqn^y  available,  that  whicli  is  most  birorable 
to  the  pledgee  out^t  not  to  be  adopted. 

[BH  Note^Fw  other  eases,  see  Pledges, 
Gent  DI«.  ||  41-18;  De&  Dig.  I  1&*1 

5.  EriDENCE  (S  22*>-^uoiczAL  Nonos— Na- 
ture OF  Exchange. 

The  stock  exchange  is  so  much  a  part  of 
the  financial  method  of  our  time  tbat  the  courts 
will  take  judicial  notice  of  its  general  nature. 

[Ed.  Note^For  other  cases,  see  Brideiice, 
Cent  Dig.  H  26-26;  Dea  Dig.  |  22.*] 

4.  PuEDOBfl  (k  66*)— CUzjD  or  Ooexatekai.. 
A  sale  M  collateral  on  a  stock  exchange 

where  the  only  public  available  as  purchasers 
are  brokers  involves  all  the  elements  of  com- 
mercial negotiation  indoded  in  an  honest  at- 
tempt of  the  seller  to  ivocnre  a  ptirdiaaOT  at 
Qm  DBBt  price  attainable 

[Od.  Note.— For  other  csmb,  see  Pledcei, 
Gent  Dig.  ||  162-188;  Dee.  Dig.  f  66.*] 

6.  Trusts  80%*)— PoesESSion  ard  Con- 
iBot  OF  Pbopebtt— Duty  ot  TansTEE. 

A  person  coming  into  possessioD  and  control 
of  property  of  another,  or  in  which  another 
has  an  interest,  is  a  trustee  with  reference 
thereto,'  and  is  legally  as  well  as  morally  charged 
to  exercise  such  control  with  dne  regard  to  the 
interests  of  the  beneficiary. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  II  40.  41% ;  Dec;  Dig.  I  30%.*3 

6.  TEUBTB  (I  112*)— BXFBISS  Tbvsf  —  OOR- 

sraucnoN  ot  Contbaot. 
Where  a  trust  Is  created  and  defined  bj 
contract,  it  will  be  construed,  in  cases  of  doubt, 
favorably  to  preserve  tbe  Inturest  of  die  beo^ 
fidary. 

[Bd  I^to^or  other  cases,  see  Tmstst  Cent 
Dfg.  I  162;  Doc  Dig.  |  112.*]  ^ 

7.  PuGDQEs  (I  18*)  —  Tsnn  BiunoN  Be- 
tween Pasties. 

Between  the  parties  to  a  pledge  of  col- 
lateral securities,,  a  trust  relation  exists  with 
its  consequent  duties  to  protect  the  debt,  and 
the  creditor  holds  the  collateral  as  the  trustee 
and  agent  of  the  debtor  for  that  [mrpose. 

[Eld.  Note.— For  other  caasi,  see  Pledges, 
Cent  Dig.  H  41-48;  Dea  Dig.  |  !&*] 

8.  Plbdqxs  a  28*)— Duties  aiid  Leabiuhbb 
OF  Cbeditob— BMxor  of  Btpbbss  Oontbaot. 

In  dealing  with  collateral  securities,  the 
creditor  is  charged  with  the  duties  and  sub- 
jected to  the  liabilities  of  agents  acting  for 
their  principals;  and,  if  their  duties  are  de- 
fined by  contract,  tbat  determines  the  nature 
and  extent  of  the  trost  but  limitatlona  on  the 


liability  implied  by  law  most  be  i>!alnly  ex- 
pressed, and  fraud  cannot  be  authorised. 

[Ed.  Note.— For  other  cases,  see  Pledges, 
Cent  Dig.  H  6&~73 ;  Dec  Dig.  |  2&*] 

9.  Trusts  (|  171*)— Judoino  Acts  or  Tbus- 

TBE. 

The  acts  of  a  trustee  must  be  judged  in 
each  case  by  the  facts  and  circumstances. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  I  226;  Dec  Dig.  1  171.*1 

10.  Plidobs  (I  29*)  —  Sau:  or  Oollatkbal 
BT  Bank  Pbesident  —  Relation  to 
Pledgob. 

When  the  president  of  a  bank  took  pos- 
session of  collateral  by  putting  it  through  a 
form  of  a  sale  to  give  the  bank  more  perfect 
control  thereof,  be  was  the  trustee  and  agent 
for  the  pledgor. 

[Ed.  Note.— For  other  cases,  see  Pledges. 
Cent  Dig.  I  74 ;  Dec.  Dig.  |  29.*] 

11.  Plbdobs  ({  66*>— Insolvengt  of  Pudgob 
—Bights  and  Doties  or  Pibdgbb. 

A  pledgor  being  totally  insolvent,  nothing 
remains  for  the  pledgee  to  do  but  to  execute 
bis  trust  but  to  realize  as  much  as  he  can 
from  the  pledge,  and,  in  the  absence  ot  special 
power  to  do  otherwise,  to  proceed  as  a  pradent 
owner  would  with  his  own. 

[Ed.  Note— For  other  cases,  see  Pledge^ 
Cent.  Dig.  H  152-183;  Dec  Dig.  |  56l*] 

12.  Pledges  (i  88*)— Tbanbieb  as  Follow- 
ing OwNEBsnip  OF  Debt. 

The  transfer  of  collateral  necessarily  fol- 
lows as  incident  to  the  ownership  of  the  prin- 
cipal debt 

[Ed.  Note.— For  other  cases,  see  Pledges, 
Cent  Dig.  H  97-102;  Dec  Dig.  |  88.*] 

18.  Plbdoes  (I  66*)— AssiamcBNT  or  Notes 

AND  COLLATEBAI.— ElrrECT. 

The  absolute  assignment  by  a  bank  of 
Botes  and  collateral  mortgage  bonds  of  the  mak- 
er, a  corporation,  which  the  bank  toc^  to  ae- 
cnre  the  notes,  and  afterwards  Ud  in  at  a  sale 

thereof  on  the  maker's  default  placed  the  as- 
signee, a  syndicate  organised  to  purchase  the 
same,  squarely  in  the  shoes  of  the  bank  as  to 
the  entire  transaction  between  It  and  ite  debtor, 
and  the  assignee  not  only  became  owner  of  the 
debt  but  trustee  and  agent  of  the  debtor  as  to 
the  collaterals. 

[Ed.  Note.— For  other  cases,  see  Pledges, 
Cent  Dig.  Si  152-183 ;  DfecTEag.  |  56.*] 

14.  Pledges  ft  66*)— Sale  or  Pledge— Du- 
ties OP  Plbdobb. 

If  the  pledgee  seUs  the  property  pledged, 
in  the  absence  of  special  power  to  do  otherwise, 
he  must  proceed  as  a  prudent  owner  would  with 
his  own,  and  it  is  incumbent  on  him  to  obtain 
the  best  possible  price,  and  use  every  reasonable 
means  to  obtain  its  full  value. 

[Ed.  Note.— For  other  eases,  see  Pledges^ 
Gent  Dig.  ||  152-183;  De&  Dig.  S  S&*] 
16.  Gontbacts  (I  144*)— What  Law  Oovebns 
-Duties  and  liabilities  of  Pabtt. 

The  duties  and  liabilities  of  a  party  to  a 
contract  made  in  another  stete  must  be  judged 
by  the  standards  of  the  unwritten  law  of  tbe 
forum,  where  no  other  rule  of  the  lod  con- 
tractus has  been  pleaded  and  proved. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  H  724-727;  DecDig.  |  144.*] 

16.  Pudges  (|  18*)— Debtob's  Own  Obuqa- 

TzoN— Rules  Afpuoablb. 

Hie  ordinary  rules  which  appij  between  tbe 
parties  to  a  pledge  of  a  note  of  a  third  person 
apply  as  well  to  collaterals  which  are  toe  ob- 
ligations of  the  debtor  himself  secured  by  a 
mortgage  foreclosed  by  action  against  him. 

[Ed.  Note.— For  other  cases,  see  PledgesL 
Cent  Dig.  i%  41-43;  Dec  DlTl  IS.*] 
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17.  PLBDOia    (I  Se*)— rOBECLOBUBB— lUBIZr 
ITT  OF  PLIDQU  n>  AOOODNT. 

Where  a  cpeditor  holdins  m  mortgage 
against  bis  debtor's  property  as  collateral  se- 
curity foreclosed  the  same,  and,  in  association 
with  others  interested  therein,  bid  the  property 
in  for  their  Joint  account  at  mocfa  less  than  he 
agreed  with  tiiem  to  pay  therefor  to  protect 
himself,  he  shoald  be  held  in  equity  to  account 
to  the  debtor  for  his  profits  based  on  the  amount 
he  agreed  to  bid,  if  necessary,  and  be  cannot  be 
relieved  because  be  did  not  elect  to  hold  the 
property  unconditionally,  but  for  16  months 
thereafter  endeavored  to  sell  it  for  what  it  bad 
cost  in  a  pnrcbase  of  the  claim  against  the 
debtor  from  a  bank,  with  interest  and  snbse- 
tiuent  expenses,  and  made  the  sune  offer  to 
counsel  for  the  debtor's  trustee  for  creditors, 
but  without  keeping  the  offer  good. 

[EM.  Note.— For  other  cases,  see  Pledges, 
Cent.  Dig.  |S  152-183;  Dec  Dig.  f  Bft*] 

1&  GOKPOBATIONa  (I  472*)  —  Tunbrb  09 

Pbopebtt  as  Includiko  Bonds. 

A  transfer  of  all  the  property  and  rights  of 

{troperty  of  one  corporation  to  another  does  not 
nclude  its  bonds,  except  in  the  sense  of  the  ma- 
terial of  which  the  unissued  obligations  are  com- 
posed. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  li  1S37.  IS^TlS^l;  Dec.  Dig.  $ 
472.»] 

19.  Pbopebtt  (S  l*)--DfeBTa  as  CoNBrmmNo 

"PaOPKBTT." 

Debts  are  not  the  "property"  of  a  debtor. 

[Bd.  Note.— For  other  cases,  see  PR^wrty, 
Cent  Dig.  S  1;  Dec;  Dig.  i  1.* 

For  other  definitions,  see  Words  and  Aliases, 
TOL  e,  pp.  6f»8-^728;  YdL  8,VP-  7768-7770.1 

20.  Pbincipai.  aitd  ScBvrr  (|  9*)— Bxz^tion 
Between  Pasties  to  Pucdgb. 

A  company  whose  property  is  pledged  to 
pay  the  notes  of  a  snbsioiary  company  whidi  it 
owns  and  controls  is  prima  facie  the  surety  of 
the  latter  to  the  extent  of  the  collateral. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Snrety,  Cent.  Dig.  If  19-21;  Dee.  Dig.  i  ».*] 

21.  Pbincipai,  and  Subbtt  (|  1*)— Dbfini- 
tion  op  "Subbtt." 

A  surety  is  simply  one  who  is  bound  to 
pay  the  debt  of  another. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Surety.  Gent  Dig.  t  1;  Dec.  Dig.  |  1.* 

For  otiier  deflnitions,  see  Words  and  Phrases, 
ToL  fi.  pp.  e800-6»jl 

22.  JUDOHENT  (I  668*)— Res  Judicata. 

A  party  sought  to  be  bound  by  a  former 
Jodgment  must  not  only  bave  been  a  party  to 
Dotn  actions,  bat  he  must  have  appeared  in  both 
in  the  same  diaracter  m  capaci^. 

[Ed.  Note.— For  other  cases,  see  Jodnnent, 
Cent  Dig.  H  1181-1188,  1188;  Dee.  Dig.  | 
668.*1 

23.  Estoppel  (8  110*)  —  Pludiito  as  DB- 

lENBE— NECESSITT. 

The  defense  of  estoimel  against  the  asser^ 
tion  of  title  to  property  u  not  available  in  an 
equity  suit  dtherwise  than  by  pleading. 

[Ed.  Note.— For  other  cases,  see  Estoppel, 
Cent  Dig.  S  300;  Dec.  Dig.  8  110.*] 

24.  COBPOBATIOHS  (|  123*)— PLEDOE  OF  GOB- 

pobatb  Stock— Ijabilitt  or  Pucdoeb  to 

Account  fob  Pab  Value. 

A  pledgee  cannot  be  required  to  respond  In 
money  equal  to  the  par  value  of  stodc  in  a 
corporation  at  the  time  he  received  it  in  ex- 
change for  the  property  pledged,  where  there 
is  no  proof  of  the  actual  vane  of  the  stock 
other  than  inde6nite  stat«nente  relating  to 
negotiations  for  a  sale  of  the  property,  which 
was  of  such  a  nature  that  there  could  be  oo 


presumption  that  its  Talue  would  cob&Uum 
urough  any  considerable  period. 

[Ekl  Noto^For  other  cases,  see  Civporations, 
Gent.  Dig.  11  481,  491,  607--512.  637,  039-546, 
612,  eisT  Dec.  Dig.  8  123;*  JNedges,  Cent  Dig. 
88  llB-117.]  '  • 

AK>eal  from  St  Louis  CircnSt  Ooott;  Alst 

Q.  Rej-nolds,  Judge. 

Suit  by  John  Dlbert  against  Edward 
D'Arcy,  surviving  trustee  of  tbe  F.  H.  Smith 
Lumber  Company.  From  a  Judgment  for 
plaintiff,  defendant  aptieals.  Reversed,  with 
directions  to  dissolve  an  injunction  in  fayor 
of  plaintiff,  and  dismiss  his  petition. 

This  Is  a  proceeding  by  the  plaintiff  and 
appellee  to  subject  the  property  of  the  F. 
H.  Smith  Lumber  Company  In  Uie  bands  of 
Edward  D'Arcy,  tbe  survivlDg  trustee  un- 
der a  conveyance  by  tbe  company  for  the 
benefit  of  its  creditors,  to  tlie  payment  of  cer- 
tain notes.  The  conveyance  under  which  ap- 
pellant hol^  the  property  is  called  by  both 
parties  a  common-law  assignment.  As  there 
is  no  question  raised  as  to  the  liability  of  the 
assignee  for  tbe  d^ts  of  the  Lamber  Com- 
pany, it  Is  not  necessary  to  inquire  further 
what  this  may  mean.  Tbe  original  assignees 
und»  this  instrument  were  Charles  B. 
Frttsche  and  Patrick  B.  Llttlft  At  the  time 
of  tbe  institution  of  this  suit  In  March,  1906, 
Charles  E.  Frltscbe  was  made  a  party  de- 
fendant as  tbe  sole  sorvlTlng  trustee  under 
the  assignment  D'Arcy  succeeded  him,  and 
was  on  December  4,  1906,  tbe  date  of  the 
trial,  Bubstitnted  in  bis  stead.  On  December 
11,  1906^  the  plaintiff,  by  leave  of  court,  filed 
tbe  amended  petition,  which  Is  described  In 
tbe  record  as  the  "fifth  amendment,"  and 
Is  the  one  on  which  the  cause  is  proceeding. 
It  is  founded  on  three  promissory  notes  exe- 
cuted October  16,  1903,  to  the  Interstate 
Trust  &  Banldng  Company  of  New  Orleans, 
La.,  signed  by  the  Hardwood  Export  Com- 
pany, as  follows:  One  for  $5,000,  payable 
on  or  before  November  15tb  after  date,  with 
IntoKst  at  the  rate  of  7  per  cent  per  annum ; 
one  for  $5,000,  payable  on  or  before  December 
15 tb,  bearing  the  same  rate  of  interest ;  and 
one  for  the  sum  of  $36,000,  payable  on  or 
before  December  27th,  with  Interest  at  the 
same  rate.  All  these  notes  were  Indorsed 
by  the  F.  H.  Smith  Lumber  Company,  and  tbe 
one  last  described  by  O.  H.  I*  Werulekfc  All 
were  secured  by  the  pledge  of  90  first-mort- 
gage 5  per  cent  gold  bonds,  each  of  the  de- 
nomination of  $1,000,  dated  Man^  17,  1002, 
executed  by  the  Hardwood  Export  Company 
and  secured  by  Its  deed  of  trust  to  the  North- 
em  Trust  Company  and  Arthur  Hurtley  of 
Obicago,  III.,  covering  all  its  property.  These 
notes  were  written  on  the  "regular  form  of 
collateral  note"  of  the  payee  bank,  and  con- 
tained tbe  following  contract  of  pledge:  "The 
undersigned  have  deposited  with  and  pledged 
to  tbe  Interstate  Trust  &  Banking  Company 
and  assigns  (with  tbe  privilege  of  subpledglng 
or  repledglng  same)  as  collateral  security  for 
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the  payment  of  the  above  and  foregoing  note, 
as  well  as  all  other  liabilities  whether  ab- 
solute, contingent  or  conditional,  of  the  un- 
dersigned to  said  Trust  Company,  or  Its  as- 
signs, heretofore  or  hereafter  contracted,  the 
foirowing  property,  viz.:  $100,000  Mortgage 
Bonds — Hardwood  Export  Co.  for  tills  note 
and  other  obligations.  The  estimated  market 

value  of  which  is  now  $  .   In  case  said 

Trust  Con4>any  or  any  of  its  officers,  agents 
or  assigns,  shall  at  any  time  be  of  opinion 
that  said  property  Is  of  less  value  than  above 
stated,  or  that  the  whole  or  any  part  of  said 
property  has  declined  or  may  decline,  in 
value,  or  at  any  time  and  for  any  reason 
may  desire  additional  or  other  collaterals  or 
security,  or  In  the  event  of  default  in  the 
payment  of  said  note  or  all  or  any  liability 
aforesaid  or  the  interest  thereon,  at  ma- 
tnrit>-,  then  In  all,  any  or  either  of  such 
cases,  said  Trust  Company,  or  Its  assigns, 
may.  In  Its  or  their  discretion,  call  for  ad- 
ditional or  other  collateral  or  security  satis- 
factory to  said  Trust  Company  or  to  the 
holder  of  said  note,  and  failure  to  furnish 
the  same  before  twelve  o'clock  noon  of  the 
day  next  after  the  day  of  such  call  shall 
inake  said  note  and  all  other  liabilities  of 
the  undersigned  to  said  Trust  Company,  or 
its  assigns,  without  further  notice  or  demand, 
or  putting  in  default,  at  once  due  and  pay- 
able. Said  call  for  additional  security  may 
be  made  by  giving  the  undersigned,  or  any 
or  either  of  them,  oral  or  written  notice 
thereof,  or  by  leaving  writtffli  notice  thereof 
at  any  office,  place  of  business,  or  usual  abode 
of  the  undersigned,  or  any  or  either  of  th^ 
or  by  mailing' same  in  sealed  envelope,  post 
age  prepaid,  addressed  to  the  undersigned 
or  any  or  either  of  them,  at  the  last  known 
post-offlce  address.  The  undersigned  hereby 
gives  said  Trust  Company  or  any  of  its  of- 
ficers, agents,  or  assigns  fnll  and  irrevocable 
I>ower,  upon  any  such  default  to  furnish  ad- 
ditional or  other  satisfactory  security  or  col- 
lateral, as  aforesaid,  or  npon  failure  to 
promptly  pay  at  maturity  said  note  or  other 
liabilities  aforesaid  and  the  interest  thereon, 
to  sell  8U(4i  iwoperty  or  collaterals  without 
further  notice,  demand  for  payment,  or  put- 
ting In  detoult,  and  without  the  Intervention 
of  any  court  of  justice,  and  without  appraise- 
ment or  advertisement  or  other  notice,  at  pub- 
lic or  private  sale  or  sales,  or  at  any  brokers' 
board  or  stock  exchange.  If  said  sale  or 
sales  shall  be  public  or  at  any  brokers'  board 
or  stock  exchange,  the  undersigned  agree  that 
said  Trust  Company  or  its  assigns  may  pui^ 
chase  said  property  or  any  part  thereof,  at 
such  sale  or  sales,  without  any  right  of  re- 
demption on  the  part  of  the  undersigned. 
The  net  proceeds  of  such  sale  or  sales,  after 
payment  of  all  expenses  and  attorney's  fees 
growing  out  of  or  connected  with  said  prop- 
erty and  the  sale  and  delivery  thereof,  may 
be  applied  upon  all  or  any  of  the  liabilities 
(whether  by  the  terms  thereof  due  or  not) 
of  the  undcfslgued  to  the  holder  of  said  note, 


and  the  surplus,  if  any,  shall  be  paid  to  the 
undersigned.  If  the  net  proceeds  of  exxch  sale 
or  sales  shall  not  pay  in  full  all  the  liabilities 
of  the  undersigned  to  said  Trust  Company 
or  its  assigns,  then  all  such  liabilities  remaln- 
ibg  unpaid  shdll  become  at  once  due  and  pay- 
able, and  bear  Interest  at  the  rate  of  eight 
per  cent,  per  annum  from  the  time  of  such 
sale.  In  case  of  any  exchange  of,  or  substi- 
tution for,  or  addition  to  said  property  or 
any  part  thereof,  the  provisions  of  this  agree- 
ment shall  extend  to  such  new,  exchanged, 
substituted  or  additional  property.  And  the 
undersigned  hereby  authorize  satd  Trust 
Company,  at  any  time,  at  the  discretion  of 
any  officer  or  agent  thereof,  to  a^ily  any 
money  or  moneys  which  said  Trust  Company 
may  have  or  hold  on  deposit  or  otherwise, 
for  the  undersigned,  towards  the  paym^t 
of  said  note  and  other  liabilities,  wbetb^ 
due  or  not  The  word  liabilities  herein  shall 
iuclude  all  liabilities  of  undersigned,  whether 
of  same  class  as  said  note  or  otherwise,  and 
whether  of  undersigned  alone  or  Jointly  or 
in  solido  with  others." 

There  was  originally,  in  this  transaction, 
three  $6,000  notes,  one  of  which  was  paid  at 
maturity  and  $10,000  In  par  value  of  bonds 
withdrawn,  leaving  the  three  notes  and  |80,- 
000  of  bonds  which  constitute  the  bone  of 
contention  in  this  case. 

The  petition  states  that  the  defendant 
Lumber  Company  is  a  corporation  organized 
under  the  laws  of  the  state  of  Missouri ;  that 
the  Hardwood  Export  Company  is  a  corpora- 
tion organized  under  the  laws  of  Illinois, 
and  is  a  subsidiary  company  of  the  Lumber 
Company,  which,  in  fact,  owned  and  con- 
trolled it ;  that  the  Interstate  Trust  &  Bank- 
ing Company  is  a  trust  and  banking  company 
doing  business  In  New  Orleans,  La.,  and  ac- 
quired the  notes  for  value  in  the  due  coarse 
of  business;  that  default  was  made  in  the 
payment  of  the  notes,  and  the  Trust  Com- 
pany "realized"  on  the  collateral  bonds  by 
sale  thereof  upon  the  New  Orleans  Stock  Ex- 
change on  January  21,  1901,  in  accordance 
with  the  contract  of  pledge  and  the  Louisiana 
law  governing  such  transactions,  and  bid  in 
the  collateral  at  said  sale,  and  thereby  be- 
came the  absolute  owner  thereof.  It  also 
pleaded  article  31G6  of  the  Revised  Civil 
Code  of  Louisiana  1907  as  amended,  provid- 
ing that  "In  all  pledges  of  movable  prop- 
erty, or  rights  or  credits,  stocks,  bonds  or 
other  movable  property,  it  shall  be  lawful 
for  the  pledgor  to  authorize  the  sale  or  other 
disposition  of  the  property  pledged,  in  snch 
manner  as  may  be  agreed  upon  by  the  parties 
without  the  intervention  of  courts  of  Justice." 
Also  article  1901  of  said  Code,  aa  follows: 
"Agreements  legally  entered  into  Iiave  the 
eftect  of  laws  on  those  who  have  ftormed 
them.  They  cannot  be  revoked,  nnlen  by 
mutual  consent  of  the  parties,  or  for  causes 
acknowledged  by  law.  They  must  be  per- 
formed with  good  faith."  It  also  invokes  the 
assistance  of  article  4, 1 2,  and  the  fourteenth 
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amendmCTt  of  the  federal  GonsUtntloD,  and 
section  30,  art  2,  of  tlie  Constltntlon  of  Mis- 
souri. It  furtber  states:  "That  on  the  23d 
day  of  February,  1904,  said  plalntlfT  pur- 
cbased  said  notes  and  said  90  bonds  for  value 
from  said  Interstate  Trust  ft  Banking  Com- 
pany, and  acquired  its  title,  namely,  that  of 
an  innocent  bolder  for  value  before  maturity 
of  said  3  notes,  and  thereby  became  vested 
with  all  rights  of  such  a  bolder,  and  is  now 
the  bolder  of  said  notes,  and  also  acquired 
Its  title  to  said  bonds."  That  on  the  24th 
day  of  December,  1903,  the  Lumber  Company 
in  the  dty  of  St.  Louis  and  the  Hardwood 
Company  in  Illinois  each  severally  executed 
"a  common-law  deed  of  assignment"  for  the 
benefit  of  all  Its  creditors  to  Patrick  B.  LitUe 
and  Charles  E.  Frltsche,  and  that  the  de- 
fendant D'Arcy  has  become  the  successor  of 
the  abovesald  assignees  with  respect  to  the 
assignment  of  the  Lumber  Company,  while 
J.  C.  McKlnnon  succeeded  Little  as  one  of  the 
assignees  of  the  Hardwood  Export  Company. 
These  deeds  conveyed  all  the  assets  of  tbe 
respective  assignors,  and  were  duly  accepted 
ail  ttieir  creditors.  That  thereafter  the 
assets  of  the  Hardwood  Ezp<»rt  Company 
were  sold  in  a  proceeding  in  the  cbaztcery 
coort  of  Washington  county,  Ala.,  to  fore- 
close the  mortgage  securing  the  tMuds,  and 
that  plaintiff  realised  from  said  sale  113,910.- 
36.  That  the  plaintiff  Is  a  creditor  of  the 
Lumber  Company  to  the  extent  of  the  aggre- 
gate amount  due  m  the  three  notes,  name- 
ly, about  $6(^82&  That  Frltsche  has  dis- 
tributed a  part  of  the  estate  of  the  Lumber 
Company  among  its  creditors,  and  declines 
to  recognize  the  idaintUTs  tHaiiOf  and  now 
has  in  his  hands  $26,000  for  dlstrlbuUon 
whl^  he  is  about  to  pay  out  to  other  credi- 
tors, to  plaintilfB  irr^arable  injury.  That 
he  lias  no  adequate  remedy  at  law,  and  asks 
an  Injunction  to  preserve  the  fund,  for  Judg- 
ment for  the  amount  of  his  claim,  and  other 
relief.  The  temporary  Injunction  was  grant- 
ed. The  answer  states  tor  way  of  connto'- 
claim  that  five  or  six  months  prior  to  the 
16tb  day  of  October,  1903,  the  Lumber  Com* 
pany  acquired  practically  all  the  stock  of  the 
Hardwood  Company  and  all  its  property  and 
property  rights  of  every  kind  and  descrip- 
tion, wheresoever  located,  and  continued  to 
own  said  stock  and  property  and  property 
Tights  up  to  and  at  the  time  of  tbe  execution 
of  the  deed  of  assignment  for  its  creditors; 
that  among  tbe  things  so  acquired  were  90 
bonds  involved  in  this  suit,  which  were  secur- 
ed by  mortgage  covering  all  tbe  property  of 
the  Hardwood  Company  wheresoever  located ; 
that  the  notes  ih  question  were  made,  and  the 
bonds,  which  were  then  worth  par,  were 
pledged  to  secure  their  payment,  with  the 
consent  of  the  Lumber  Company.  It  then 
sets  out  the  contract  of  pledge,  the  defanlt 
In  the  payment  of  the  notes,  and  that  the 
Interstate  Trust  &  Banking  Company  pre- 
tended and  claims  to  have  sold  the  bonds  on 


January  21,  1904,  on  the  New  Orleans  Sto<A 
Exchange,  and  then  and  thereafter  claimed 
by  virtue  of  said  sale  to  be  their  absolute 
and  unconditional  owner;  that  on  February 
23,  1904,  In  consideration  of  the  payment  of 
the  full  amount  due  upon  tbe  three  notes,  It 
Indorsed  and  assigned  them,  together  with 
the  bonds,  to  plalntllf,  who  was  tben  familiar 
with  and  had  full  knowledge  of  the  condition 
of  the  title  of  the  Interstate  Trust  Company, 
and  the  manner,  method,  facts,  and  clrcum- 
stences  of  the  pretended  sale  through  which 
it  claimed  title;  that  the  sale  was  Illegal 
and  void  (1)  because  no  notice  was  given  to 
either  of  the  parties  to  the  note ;  (2)  because 
It  w^as  a  pretended  public  sale,  but  was  made  , 
upoa  tbe  New  Orleans  Stock  Exchange,  a 
corporation  maintaining  a  board  to  which 
members  only  have  access  for  the  purpose  of 
buying  and  selling  securities;  0)  because 
the  seller  made  no  announeement  at  any 
time  of  the  terms,  conditions,  or  purpose  of 
the  sale,  nor  for  whom  or  1^  what  authority 
it  was  made,  nor  who  was  the  owner  or 
pledgee,  nor  of  the  nature  or  value  of  tbe 
bonds;  (4)  that  th^  were  well  worth  their 
face  value,  while  they  were  sold  for  the 
grossly  inadequate  sum  of  $1,800;  (5)  that 
the  Trust  ft  Banking  Company  otherwise  dis- 
regarded tbe  terms  of  the  contract  and  the 
interest  of  the  pledgor  In  pretending  to  make 
the  sale,  all  of  which  was  done  with  Uie  in- 
tention and  purpose  on  ite  part  to  fraudu- 
lently acquire,  without  consideration,  the  title 
to  the  bonds,  and  atUl  hold  the  maker  and 
Indorsers  upon  ttie  notes  to  the  payment 
Uiereof,  and  thus  throng  fraud  and  wrong 
to  obtain  for  itself  the  bonds  without  consid- 
eration ;  that  none  of  the  parties  to  the 
notes  had  notice  of  the  Intention  of  tbe  payee 
to  make  the  pretended  sale,  and  none  of  ttiem 
were  present  at  the  sale  or  membws  of  the 
exchange,  and  would  not  have  been  permitted 
to  be  present  bad  tbey  known ;  that  the  prop- 
erty mortgaged  to  secure  the  payment  of  the 
bonds  was  reasonably  worth  9100,000;  that 
plaintiff,  after  acquiring  the  notes  and  bonds 
from  the  Interstate  Trust  ft  Banking  Com- 
pany, requested  the  trustees  In  the  mortgage 
to  foreclose  and  have  the  mortgaged  prop- 
erty sold,  and  thereupon  proceedings  were 
token  by  the  trustees  In  the  chancery  court 
of  Washington  county,  Ala.,  for  that  purpose, 
and  prosecuted  to  a  decree  of  foreclosure, 
entered  on  tbe  19th  day  of  November,  1904, 
whereby  all  tbe  property  covered  by  tbe 
mortgage  was  ordered  to  he  sold  on  Decem- 
ber 27th  following  by  tbe  register  of  tbe 
court,  and  by  this  decree  it  was  provided  that 
any  one  or  more  of  the  holders  of  the  bonds 
might  purchase  the  property  at  the  sale,  and 
in  such  case  pay  into  the  court  the  full 
amount  bid  by  them  after  deducting  there- 
from such  dividends  as  might  be  due  and 
coming  to  tbe  purchaser  on  bonds  held  by 
him  and  deposited  with  the  register;  that, 
with  a  view  to  purchase  said  proper^  the 
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plaintiff,  on  December  6,  1904.  made  a  con- 
tract with  Jobn  A.  Lewis,  trustee,  whereby  it 
was  agreed  that  plaintiff  would  buy  the  prop- 
erty at  such  sale  for  the  Joint  account  of 
himself  and  Lewis  In*  the  proportions  of 
•VnT  for  plaintiff  and  "Vm  'or  Lewis; 
that  in  purauance  to  said  contract  the  plain- 
tiff bid  for  said  property  at  the  sale  the  sum 
of  $25,000.  and,  being  the  only  bidder,  it  went 
to  him  for  that  price ;  that  Lewis  paid  plain- 
tiff 8T/i3T  of  the  purchase  price  and  with  it, 
and  by  delivering  the  90  bonds  so  held  by  him 
to  the  register  of  the  chancery  court  for  can- 
cellation plaintiff  paid  the  entire  purchase 
price  of  the  property,  and  received  a  good 
and  snffident  register's  deed  therefor;  that 
on  March  26,  1906,  the  plaintiff  sold  said 
property  to  the  Ht  Vernon  Lumber  Com- 
pany, afterward  the  ML  Vernon  Hardwood 
C!ompany,  a  Louisiana  corporation,  for  $100,- 
000,  thereby  receiving  as  the  proceeds  of 
said  90  bonds  ?70.86ai4,  for  which,  after 
deducting  any  balance  owing  on  the  three 
notes,  plaintiff  should  be  required  to  ac- 
count to  defendant  It  asked  Judgment  that 
the  sale  on  January  21.  1901,  on  the  New 
Orleans  SUxSs.  Exchange  was  void  and  inop- 
erative; that  the  Interstate  Trust  &  Bank- 
ing Company  held  the  bonds  thereafter  in 
the  same  right  and  capacity  in  which  It 
held  them  prior  thereto;  that,  when  plain- 
tiff acquired  them  froih  the  said  Trust  & 
Banking  Company,  he  acquired  them  in  the 
same  right  and  capacity,  with  llbe  ilght  and 
power  and  subject  to  the  same  duties  and  ob- 
ligations as  the  Trust  &  Banking  Company ; 
and  for  an  accoantlng  and  decree  i^on  tbat 
basis. 

The  plaintiff  filed  a  reply,  in  which  be  ad- 
mitted the  most  of  the  things  charged  In  the 
connt^-claim.  Including  the  acquisition  and 
ownership  by  the  Lumber  Company  of  the 
stock  and  iwoper^  of  the  Hardwood  Hlxport 
Company,  the  assignment  of  the  latter  conk- 
pany,  the  sale  on  the  New  Orleans  Stock  Ex- 
diang^  the  foredosnre^  at  his  request,  of  the 
mortgage  securing  the  bonds  of  the  Hard- 
wood Export  Company,  and  transfer  of  the 
iwoperty  pDrchased  by  the  plaintiff  at  the 
sale  to  the  ML  Vernon  Lumber  Company, 
but  denied  all  manner  of  fraud  and  Illegal- 
ity in  any  of  tbe  proceedings.  He  states 
that  be  paid  for  the  bonds,  the  value  of 
which  was  purely  speculative  and  the  notes 
sued  on,  the  full  amount  due  on  the  notes, 
together  with  the  expense  to  which  the  In- 
terstate Trust  ft  Banking  Company  had  been 
put  in  connection  with  the  transaction, 
amounting  to  about  $47,000,  and  thereby  be- 
came the  absolute  and  legal  owner  of  both 
the  promissory  notes  and  bonds  for  himself 
and  in  trust  for  persons  associated  with  him 
In  such  purchase,  and  that  at  the  time  of  ac- 
quiring them  he  was  familiar  with  the  title 
of  the  Trust  &  Banking  Company  and  with 
the  circumstances  under  which  Its  title  had 
been  acquired,  which  he  alleges  to  have  been 


an  absolute  title  as  owner;  that  the  action 
of  the  Trust  ft  Banking  Company  In  rela- 
tion thereto  was  in  good  faith,  and  In  strict 
accordance  with  the  terms  of  the  contract 
nnder  which  the  bonds  had  been  pledged 
to  It,  and  with  the  laws  of  the  state  of 
Louisiana ;  that,  while  neither  of  the  par- 
ties to  the  notes  was  served  with  formal 
notice  of  the  proposed  sale  of  the  bonds, 
a  representative  of  the  Trust  ft  Banking 
Company  bad  seen  the  president  of  the  Lum- 
ber Company  and  Hardwood  Export  Com- 
pany and  their  assignees,  and  was  inform- 
ed by  them  that  they  neither  would  nor 
could  do  anything  in  regard  to  the  payment 
of  the  notes,  and  advised  that  the  bank  take 
such  action  to  protect  its  interests  as  it 
might  see  fit ;  and  that  Mr.  W^nlcke,  an  in- 
dorser  of  the  $35,000  note,  had  requested  the 
bank  to  proceed  against  the  collateral.  The 
bank  was  also  advised  about  a  month  pre- 
vious to  the  date  of  the  sale  that  both  the 
Hardwood  Export  Company  and  the  Lumber 
Company  had  made  assignments  for  the  bene- 
fit of  their  creditors,  and  were  totally  insol- 
vent He  admits  the  contract  between  plain- 
tiff and  Lewis,  and  that  Lewis  paid  him 
•*/ijT  of  the  purchase  price  bid  at  the  fore- 
closure sale,  and  states  tbat  he  paid  for 
the  property  with  the  amount  received  from 
Lewis,  the  00  bonds  held  by  him,  and  $3,SO0 
in  cash.  It  also  denies  that  be  sold  the 
property  to  the  Mt  Vernon  Company  for 
$100,000,  or  that  he  received  from  said  prop- 
erty ae  the  proceeds  of  the  90  bonds 
$70,866.14,  and  states  that  for  about  16 
months  after  the  foreclosure  sale  he  and  his 
associates  tried  to  sell  the  propoty  for  an 
amount  sufficient  to  recoup  them  their  out- 
lay on  account  of  it,  and  one  of  his  assod- 
ates  offered  defendant's  counsel  tbia  whole 
Interest  of  idalnUff  and  his  co-owners  In  the 
property  and  notes  for  the  amount  he  bad 
paid  out  on  account  of  same  with  Interest 
nils  offer  was  nnavallinft  and  plaintiff  and 
his  co-owners  wwe  obliged  to  try  to  reaUxe 
tholr  mon^  by  cq^oatlng  Uie  im^erty,  and 
for  that  purpose  organized  the  new  corpora- 
tion, to  which  it  transforred  tba  properly 
tor  $10(^000  worth  of  stm^  wbldi  was  dlTid- 
ed  among  the  co-owners  In  proportion  to 
their  respective  Intarests,  so  that  nothing 
was  changed  cotcept  the  manner  In  which  the 
Iffoperty  was  owned.  In  the  porchase  of  the 
bonds  and  notes  and  all  the  propoty  at  the 
foredosure  sale  plaintiff  and  his  associates 
had  paid  out  about  $S1,000  besides  large  ex- 
penses in  the  maintenance  and  preservatloD 
of  the  property. 

At  the  trial  a  stipulation  which  reltwates 
the  absolute  ownership  by  the  F.  H.  Smith 
Lumber  Company  of  all  the  stock,  propertj. 
and  property  rights  of  the  Hardwood  Export 
Company,  that  the  former  company  continu- 
ed to 'own  the  same  up  to  the  time  of  the 
assignment,  by  which  It  passed  to  Little  and 
Frltsch^  the  assignees  of  the  Lumber  Com- 
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paii7>  and  tbat  <hi  tbe  Itfth  day  <tf  October, 

1903,  tbe  Hardwood  Bxport  GompaD^,  wltb 
the  consent  of  the  Lumber  Companr,  execut- 
ed the  notes  sued  on,  and  secured  the  pay- 
ment thereof  by  a  pledge  of  the  90  first-mort- 
gage 5  per  cent  gold  bonds  InvolTed  in  this 
proceeding,  being  a  part  of  an  issue  of  150 
such  bonds  dated  March  17,  1902,  and  secur- 
ed by  the  mortgage  described  and  admitted 
in  the  pleadings.  Portions  of  the  record  in 
the  foreclosure  were  also  introduced,  from 
which  it  appears  that  a  reference  was  order- 
ed by  the  court  to  ascertain  who  were  the 
holders  of  the  bonds  secured  by  the  mortgage, 
upon  which  it  was  reported  that  90  of  thi- 
bonds  had  been  presented  by  the  plaintiff, 
37  by  Charles  E.  Frltsche,  15  by  the  JefTer- 
Bon  Bank  of  St  Lonis,  Mo.,  and  5  by  the 
Southern  Commercial  Savings  Bank  of  St 
Louis,  Mo.;  the  bonds  so  presented  being 
147  of  the  150  constituting  the  entire  issue. 
The  register  found  that  each  of  the  parties 
above  named  was  the  "true  and  lawful 
owner"  of  the  bonds  so  presented  by  fehem, 
respectively.  The  testimony  of  J.  A.  Lewis 
stating  that  Frltsche,  trustee  for  F.  H.  Smith 
Lumber  Company,  was  the  owner  of  the  37 
bonds,  was  returned  with  the  report  The 
complainants  in  the  foreclosure  proceeding 
were  the  Northern  Trust  Company  and  Ar- 
thur Hurtley,  the  trustees  in  the  mortgage, 
while  the  defendants  were  the  Hardwood 
Export  Company.  John  Dib^t,  the  Central 
Trust  Company,  C.  Eugene  Harreli,  the  Ger- 
man National  Bank,  Charles  E.  Frltsdie,  and 
John  C.  McKlnnon.  Mr.  McKlnnon  was  suc- 
cessor of  P.  B.  Little  as  assignee  of  the  Hard- 
wood Export  Company,  so  that  at  the  time 
of  bringing  the  suit  tie  and  Frltsche  were 
trustees  under  the  deed  of  assignment  of 
that  company,  and  were  made  defendants  in 
tbat  capai^ty.  The  other  defendants  be^des 
the  mortgagor,  Fritsdie  and  McKimum,  were 
made  parties  because  they  were  compUiin- 
aDta  in  proceedings  pendli^  In  Alabama  to 
set  aside  the  assignment  of  the  Hardwood 
Comiony  as  fraudulent 

After  Hie  decree  of  ftnreclOBure,  and  aa  De- 
cember 6,  1904,  the  itolntiff  and  John  A. 
Lewis  made  the  foUowing  contract:  "This 
contract  and  agreement,  made  and  entered 
Into  on  this  5tfa  day  of  Decemtiw,  A.  D. 

1904,  by  and  between  Mr.  John  Dibert, 
trustee,  by  his  duly  authorized  attorney 
in  fact,  Sam  Henderson,  Jr.,  and  Mr.  John 
A.  Lewis,  trustee,  wltnessetti:  Tliat  said 
parties  have  entered  into,  with  each  other, 
the  following  agreements,  to  wit:  First 
That  John  Dibert  shall  bid,  at  the  sale  un- 
der a  decree  of  foredosore  in  the  case  of 
Northem  Tmst  Company  et  al.  v.  Hard- 
wood Export  Company  et  aL,  for  the  prop- 
erty to  be  sold  by  the  register  under  said 
decree  of  foreclosure,  at  St  Stephens,  Wash- 
ington county,  Alabama,  such  sum  as  may 
be  necessary  to  bny  said  iffoperty,  not  to  ex- 
ceed the  snm  of  seventy-flve  thousand  dol- 
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lars  (¥75,000.00).  Second.  If  said  John  Di- 
bert shall  buy  said  property.  It  shall  be 
held  and  owned  by  him  for  the  use  and 
benefit  of  the  parties  hereto  In  the  propor- 
tions of  ninety  one  hundred  twenty-sevenths 
CVisi)  for  said  John  Dibert  trustee,  and 
thirty-seven  one  hundred  twenty-sevenths 
(»i/i27)  for  John  A.  Lewis,  trustee.  Third. 
It  Is  understood  that  said  John  Dibert  shall 
have  the  right  to  bid  more  for  said  property 
than  the  sum  of  seveuty-flve  thousand  dol- 
lars (¥75,000.00),  but  in  the  event  that  he 
shall  purchase  said  property  for  a  price  to 
exceed  the  sum  of  serenty-flve  thousand 
dollars  ($75,000.00),  then  It  shall  be  for  his 
own  account  and  not  for  the  joint  account 
of  the  parties  hereto  as  above  provided. 
Fourth.  It  is  agreed  that  John  Dibert,  as 
trustee,  owns  ninety  (90)  bonds  of  the  Hard- 
wood Export  Company,  secured  by  Its  deed 
of  trust,  dated  March  17th,  1902,  and  fore- 
closed by  the  Judgment  of  the  chancery  court 
of  Wa8hingt<m  county,  Alabama,  by  its  de- 
cree entered  on  the  19th  day  of  November, 
A  D.  1904,  in  the  case  of  Northern  Trust 
Company  et  al.  v.  Hardwood  Export  Com- 
pany et  al  Fifth.  It  is  agreed  that  Charles 
B.  Frltsche,  as  surviving  trustee  of  the  F. 
H.  Smith  Lumber  Company,  Is  the  owner  of 
thirty-seven  (37)  bonds  of  the  Hardwood  Ex- 
port Company,  secured  by  Its  deed  of  trust, 
dated  the  17th  day  of  March,  A.  D.  1902, 
and  foreclosed  by  the  chancery  court  of 
Washington  coun^,  Alabama,  by  its  decree 
entered  in  the  case  of  Northem  Trust  Com- 
pany et  al.  V.  Hardwood  Export  Company 
et  aL,  on  the  19th  day  of  November,  A.  D. 
1904.  Sixth.  It  Is  hereby  agreed  that  nei- 
ther of  the  parties  hereto  shall  make  any 
objection  to  any  claim  of  ownership  of  the 
bonds  of  the  Hardwood  Export  Company 
hereby  agreed  to  be  owned  by  them  respec- 
tively, which  may  be  filed  wltb  the  register 
at  chancery  in  pursuance  to  the  decree  of 
flie  chancery  court  of  Washington  county, 
Alabama,  entered  on  the  10th  day  of  No- 
Tonber,  A.  D.  1904,  in  the  case  of  Northem 
Tnut  Oo.  et  at  t.  Hardwood  Bxport  Com- 
pany et  aL" 

It  was  in  pursuance  of  this  contract  that 
I^lntiff  bid  125,000  at  the  foreclosure  sale, 
and  the  Interest  of  the  parties  In  the  property 
purdiased  was  fixed  according  to  its  terms. 
Mr.  Wallace  B.  Rogers  was  president  of  the 
Interstate  Tmst  ft  Banking  Company  from 
the  time  of  Its  organization  on  July  1,  1902, 
to  January  1,  1905,  which  covered  the  en- 
tire period  of  Its  connection  with  the  trans- 
actions Involved  In  this  suit  He  was  ajso 
a  member  of  the  purchasing  syndicate  r^re- 
sented  by  the  plaintiff,  and  was  still,  at  the 
time  he  testified  in  this  case,  connected  with 
the  "property  as  a  director  In  the  Mt  Vernon 
Hardwood  Company,  its  present  owner,  and 
was  a  witness  for  the  plaintiff.  He  testified 
that  Uie  account  of  the  Hardwood  Export 
Company  wldi  the  bank  was  opened  in  1902, 
but  It  proved  to  be  an  account  of  loans  rath- 
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er  Ulan  balances.  For  that  reason,  In  the 
foUowlng  Bummer,  the  bank  called  Its  loans, 
wblch  amounted  at  tbat  time  to  f50,000,  se- 
cured by  $100,000  of  its  bonds.  Up  to  that 
time  the  bank  had  required  no  personal  or 
other  security  than  tbe  bonds.  Its  paper 
was  permitted  to  fall  past  due  to  give  It 
time  to  arrange  to  move  the  entire  loan. 
The  bank  had  information  that  the  F.  H. 
Smith  Lumber  Company  had  taken  in  the 
Hardwood  Export  Company,  and  was  figur- 
ing with  the  Wernicke  Land  &  Timber  Com- 
pany to  take  Its  property  over,  and  Mr. 
Wernicke  and  Mr.  Smith  wanted  to  have 
the  paper  extended  on  the  ba^  that  Mr. 
Wernicke  was  not  through  with  his  exam- 
ination, and  It  was  agraed  that  the  old 
notes  should  be  taken  up  with  those  in- 
volved in  this  suit,  to  be  indorsed  by  Wer- 
nldce  and  the  Lumber  Company,  which  was 
done^  When  these  notes  became  du^  de- 
fkolt  was  made  in  th^r  payment,  the  Hard- 
wood Export  Company  and  Lumber  Com- 
pany assigned  for  the  beneflt  of  their  cred- 
itors, and  Mr.  Rogers  proceeded  to  avail 
his  bank  of  the  collateral  in  a  manner  in- 
dicated in  his  testimony,  as  follows:  "Q. 
Now,  please  state  what  led  you  to  take  the 
steps  which  yon  did,  to  have  this  pledge  of 
those  bonds  foreclosed?  A.  simply  to  clean 
the  matter  up;  the  party  who  made  It  was 
not  in  good  standing  financially,  and  it  was 
simply — we  simply  referred  the  matter  to 
our  attorney  to  toke  irassesslon  of  the  col- 
lateral. Q.  What  do  you  mean  by  taking 
possession?  A.  Buying  them  in  so  we  could 
get  it  outright  as  property  rather  than  bold 
it  as  collateral  of  a  corporation  that  was 
no  longer  good.  And  the  matter  was  turned 
over  to  Mr.  Spencer,  the  attorney  of  the 
bank,  to  take  possession  of  the  property  in 
legal  form."  Mr.  Rogers  also  said:  "Q. 
Ton  didn't  tell  him  what  to  pay  for  the 
bonds?  A.  No,  sir ;  I  told  him  to  take  pos- 
session for  the  bank,  and  that  was  all 
there  was  to  It;  it  was  up  to  him  to  handle 
the  legal  part;  I  don't  know  anything  about 
the  legal  phase  of  It"  Mr.  Spenc^,  the 
lawyer  of  the  bank  to  whom  Mr.  Rogers  re- 
ferred, testified:  "As  these  were  not  listed 
securities,  I  though  It  advisable,  as  it  ml^t 
be  necessary  for  the  bank  to  protect  Itself 
by  buying  Uiese  securities  in,  to  have  them 
sold  on  the  New  Orleans  Stock  Exchange. 
I  employed  Mr.  Horatio  Lange,  who  was  a 
broker  on  the  New  Orleans  Stock  Exchange, 
to  offer  these  bonds  for  sale,  and.  In  order 
to  protect  the  bank  in  case  there  were  no 
bids  for  them,  I  instructed  him  to  procure 
some  other  broker  who  should,  in  the  event 
that  no  offer  be  made  for  the  bonds,  to 
offer  some  fixed  sum — I  do  not  remember 
the  exact  figures  that  I  told  him— if  no  bid 
was  received  to  bid  them  in  at  My  recol- 
lection of  the  Instructions  to  Mr.  Lange  is 
tbat  he  should  offer  these  bonds  at  a  price 
which  we  had  determined  would  be  suffi- 
ci«it  to  pay  the  debt  with  Intereit;  that,  If 


he  should  get  no  bids  for  his  bonds,  tben, 
that  he  was  to  accept  the  bid  whi<^  we 
had  agreed  upon  that  was  to  be  made  by 
the  other  broker ;  In  other  words,  lie  was  to 
offer  them  for  the  amount  of  the  debt  if 
he  could  get  it,  if  not,  then  he  was  to  sell 
them  at  the  price  fixed  upon."  Mr.  Spencer 
remembered  "the  price  fixed  upon"  as  being 
920  or  $30  per  bond.  It  la  not  dilated 
that  It  was  920,  and  91.800,  tbdr  proceeds 
at  that  price,  is  the  amount  credited  on 
the  notes.  Mr.  Lange,  the  broker  who  was 
instructed  by  Mr.  Spencer  to  sell  the  bonds 
on  the  floor  of  the  New  Orleans  Stock  Ex- 
change, said :  "Mr.  Spencer  Instructed  me 
to  employ  a  broker.  To  sell  to  the  highest 
bidder.  I  employed  a  broker,  Mr.  W.  A. 
Hyslng.  Mr.  Mysing  was  the  only  bidder. 
They  were  knocked  down  to  him  hj  me. 

*  *  •  The  sale  was  in  accordance  with 
the  rules  and  customs  of  the  New  Orleans 
Stock  Exdiange.  *  *  *  I  knew  nottilng 
about  the  value.  Mr.  Spencer  never  men- 
tioned the  value  of  the  bonds.  I  have  no 
idea,  even  now.  as  to  the  value  of  the  bwids. 

*  *  *  He  told  me  they  were  bonds  to  se- 
cure a  loan."  This  witness  further  stated 
that  he  had  no  idea  of  the  value  <tf  0ie 
bonds,  and  fliat  he  ondwtook  to  give  no  In- 
formation; that  the  bonds  were  not  listed, 
but  were  simply  recalled  In  aoeordanoe  wttb 
the  rule  of  the  exchange  In  sndi  case*. 

Some  time  In  the  latter  part  of  the  winter 
of  1004  a  syndicate  was  orcanlnd  consisting 
of  the  plaintiff,  Mr.  W.  B.  Rogers,  John  8. 
Ralney.  and  Fenner,  Henderson  &  Fttum,  a 
firm  of  lawyers,  who  purchased  Uie  bank's 
intweat  In  the  notes  and  bonds  at  a  price 
equal  to  the  amount  of  the  notes  with  Int^ 
est  and  ^poises  Incurred  In  the  transac- 
tion less  the  $1,800  credited  on  acoonnt  of 
the  stock  exchange  sale.  Mr.  DIbert  bad 
at  the  time  no  Interest  in  the  bank  except 
as  a  small  stoidliolder.  Mr.  Raln^  had  no 
Interest  In  or  connection  with  It  wbatevw. 
Mr.  Bog^  as  already  stated,  was  its  pres- 
ident^ and  Mr.  Henderson,  one  of  the  law 
firm,  was  a  dlrectw.  Bach  of  these  parties, 
conddolng  the  law  firm  as  a  sizzle  membert 
held  a  one-fburtb  Interest  In  the  syndicate; 
and  eadi  put  up  his  share  of  the  money  to 
the  credit  of  Mr.  Dtbert,  who  paid  the  bank 
with  his  check  on  this  fund.  Mr.  John  A. 
Lewis  was  cashier  of  the  National  Bank  of 
Commerce  of  St  Louis,  which  held  37  of  the 
bonds  of  the  Hardwood  Export  Company, 
when  the  syndicate,  through  Mr.  DIbert,  en- 
tered Into  the  agreement  with  them'  herein- 
before set  out  During  his  testimony  Mr. 
Henderson's  attention  was  called  to  the  fact 
tbat  both  In  the  testimony  of  Mr.  Lewis  be- 
fore the  raster  of  the  chancery  court  In 
Alabama,  and  in  the  finding  of  the  register, 
and  also  in  the  agreem^t  between  DIbert 
and  Lewis,  it  was  stated  that  these  bonds 
were  h^d  by  Fritscbe  as  trostee  tot  the 
Lumber  Gompany.   Mr.  Bokderaon  had  al* 
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ready  tesUfled  ttiAt  Mr.  Lewis  represented  to 
Um  tliat  hlB  bank  was  interested  In  the  37 
bonds,  and  that  his  Interest  was  figured  on 
that  basis;  that  Mr.  Lewis  had  said  that  he 
did  not  care  for  the  bank  to  figure  In  the 
matter,  and  preferred  to  hare  It  in  tUs  own 
name;  and  that  be,  witness,  also  ODdastood 
that  the  bank  either  owned  or  contiolied  the 
37  bonds.  On  being  reminded  by  his  at- 
torney as  aboTe  stated,  Mr.  Henderson  said : 
"That  recalls  to  my  mind  the  ownership  of 
those  37  bonds  and  particularly  so.  We 
were  advised  reliably,  and  an  examination 
of  the  mlnntes  of  the  F.  H.  Smith  Lumber 
Company,  of  the  Hardwood  Export  Compa- 
ny, and  the  F.  H.  Smith  Lumber  Company, 
impressed  as  with  the  fact  that  these  b<md8 
had  never  been  r^Fol&rly  Issued  or  disposed 
of  by  the  Hardwood  Export  Company."  He 
then  repeated  the  statonent  that  his  recollec- 
tion still  continued  to  be,  at  the  time  of 
giving  bis  testimony,  that  "Frltsche's  name 
was  put  in  there  simply  as  a  substituted  par- 
ty; that  John  A.  Lewis  representing  the 
National  Bank  of  Commerce  was  the  real 
party."  The  tact  is  that  none  of  these  bonds 
so  ter  as  appears  from  any  inference  aris- 
ing out  of  this  evidence  had  never  been  is- 
sued or  disposed  of  otherwise  than  as  col- 
latenU.  Mr.  Dlbert  testified  as  to  his  own 
connection  with  the  syndicate:  "I  took  an 
Interest  in  buying  the  bond»  simply  from  thp 
r^resentatlons  that  I  had  of  the  timber 
that  backed  these  bonds.  I  thought  they 
were  worth  buying."  The  property  covered 
by  the  mortgage  consisted  of  28,282  acres  of 
timber.  The  title  to  perhaps  5.000  acres  in- 
cluded the  fee  of  the  land,  the  remainder 
only  the  timber,  with  the  right  to  remove  It 
up  to  a  stipnlated  time  varying  trom  IWS 
to  1916;  also  mill  property  and  equipment, 
logs,  lumber,  and  logging  equipmoit,  includ- 
ing railroad  material,  engine  and  cars,  all 
of  which  was  shown  by  the  evldoioe  to  have 
been  worth  as  much  as  one  hundred  tiiou- 
sand  dollars  at  the  time  of  the  wie  of  the 
bonds  at  the  New  Orleans  Stock  ExcSiange, 
and  some  of  the  evldrace  placed  It  very 
mnch  higher.  The  cUmate  where  the  mills 
were  situated  was  very  humid,  and  such 
property  deteriorated  very  rapidly  when  out 
of  naew  If  necessary,  tartbiet  refnoue  will 
be  nuide  to  the  fiicts  in  the  oplnicm. 

The  judgment  of  the  trial  court  was  for 
$42,030.71,  which  practically  r^resents,  and 
was  Intended  to  r^ireaent,  tba  amount  of  the 
notes  and  interest  less  the  credit  arising 
from  the  fbreeiosDre  sale,  to  be  allowed  and 
paid  as  other  unsecured  claims  out  of  the 
assigned  estate  of  the  F.  H.  Smith  Lumber 
Company.  The  counterclaim  was  dismissed. 

Gea  L.  Edwards,  of  St  Louis,  for  appel- 
lant. Job.  W.  Carroll,  of  New  Orleans,  La„ 
Leaby,  Saunders  &  Barth,  of  St.  Louis,  Ohaa. 
Payne  Fenner,  of  New  Orleans,  La.,  and  Wal- 
ter H.  SaundWB,  of  St  Louis,  tor  respondent 


BROWN,  C.  (after  stating  the  facts  as 
above).  1.  Although  the  respondent  has  not 
appealed  from  that  feature  of  the  decree 
which  holds  the  sale  at  the  New  Orleans 
Stock  Exchange  of  the  00  bonds  which  con- 
stitute the  kernel  of  this  controversy  to  be 
inoperative  to  change  the  character  of  tbe 
holding,  it  is  still  necessary  to  a  correct  un- 
dwstandlng  of  the  present  status  to  consider 
It  In  the  Ught  of  Its  effect,  if  It  had  any 
effect,  upon  the  situation  of  the  parties  with 
reference  to  these  securities.  They  have  not 
come  to  our  assistance  with  that  free  dis- 
closure of  the  ultimate  facts  desirable  in  aid 
of  such  an  investigation,  but  we  shall  as* 
sume^  for  reasons  to  be  more  fully  stated 
hereafter,  that  these  bonds  were  unissued, 
otherwise  than  Is  Implied  by  their  delivery  as 
collateral  aecuzlty  upon  the  notes  of  the  cot- 
poratlon. 

[1]  Considering  them  in  the  light  of  a 
mere  additional  promise  of  the  maker  of  the 
notes  to  pay  money,  they  cannot  from  the 
very  nature  of  the  transaction  be  considered 
as  collateral  security  for  the  debt,  for  this 
would  lead  to  the  absurd  result  that  one 
might  make  his  promissory  note  for  91  with 
a  collateral  note  for  $2,  so  that.  If  he  should 
be  unable  or  fall  to  pay,  the  sale  of  the 
collateral  would  have  simply  the  effect  to 
double  the  amount  of  bis  indebtedness,  with- 
out affording  any  additional  security  for  the 
debt  other  than  a  praalty  for  its  nonpay- 
ment Should  he,  howevor,  secure  the  second 
note  by  mortgage  upon  property,  a  difftfent 
IHToposltion  would  be  presented.  Under  such 
circumstances,  the  note  and  mortgage  may 
be  treated  as  collateral  to  the  Ind^tedneas 
so  far  as  is  necessary  to  give  the  creditor  In 
the  first  note  the  benefit,  with  reapect  to  Ids 
Indebtedness,  of  the  lien  upon  the  mortgaged 
proi>erty  nominally  created  as  security  for 
the  collateral  note.  In  re  Wadddl-Enta  Co., 
67  Conn.  324,  85  Atl.  207,  and  Cases  dted; 
Easton  V.  Bank,  127  U.  8.  632,  8  Sup.  Ct 
1297,  32  L.  Ed.  210;  We  do  not  wish  to  be 
understood  as  considering  what  rights  an 
innocent  purchasw  for  value  ml^t  acquire 
by  the  purdkase  of  negotiable  securities  plac- 
ed in  drculatlon  throu^  such  a  <diannei. 
We  only  say  that  as  betweoi  the  idedgor 
and  pledgee,  and  those  having  notice  of  the 
character  of  tbe  transaction,  its  oidy  effect 
is  to  give  the  pledgee  the  boieflt  <tf  the  lien 
of  the  mortgage  for  the  collection  (tf  his  own 
debt  The  amount  of  the  mortgage  obliga- 
tions that  he  may  have  as  collateral  Is  only 
important  in  determining  the  extent  to  which 
his  own  debt  may  participate  In  tiie  ^ooeeds 
of  the  mortgage  securities. 

it,  I]  In  this  case  the  plaintiff  contends 
ttiat  the  pledgee  of  the  mortgage  bonds  had 
the  right  as  against  the  mortgagor,  by  virtue 
of  tbe  provisions  of  the  contract  pledging 
them,  to  pat  them  in  general  circulation,  so 
that  they  would  become  absolute  obligations 
to  tile  extent  of  thdr  fiice  value  without 
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any  farther  conslderatloD  to  the  issuing  cor- 
poration than  the  amount  they  might  bring 
at  a  sale  on  the  New  Orleans  Stock  Ex- 
change. WalTing,  for  that  purpose,  the  ques- 
tion of  the  right  of  the  issuing  corporation 
to  so  contract  as  to  issue  its  interest-bearing 
bonds  for  $90,000  for  a  consideration  of  $1,- 
800,  BO  that  in  this  case  the  interest  con- 
tracted for  would  be  equal  to  250  pot  cent 
per  annum  upon  the  debt,  we  will  simply 
consider  whether  such  a  resalt  has  been  at- 
tempted by  the  terms  of  the  contract  and 
the  facts  now  before  us.  The  president  of 
the  pledgee  states  in  his  eridence  that  It 
was  written  on  the  regular  form  of  Its  col- 
lateral note.  This  was  applicable  alike  to 
all  sorts  of  property  and  property  rights 
susceptible  of  being  pledged.  It  includes  a 
mule,  a  diamond,  a  corporate  security,  a 
personal  note  or  a  government  bond,  or  wbat- 
erer  else  may  be  the  subject  Of  the  pledge 
and  written  into  the  form;  and  the  pro- 
vision authorizing  a  sale  at  a  stock  exchange, 
so  far  as  Indicated  by  the  grammatical  con- 
atructloo  of  the  instrument,  applies  equally 
to  all.  Yet  It  would  be  absurd  to  say  that 
It  would  be  in  accordance  with  terms  of 
such  a  contract  were  the  mule  the  subject  of 
the  pledge,  or  the  diamond,  to  sell  It  npon 
the  stock  exchange.  This,  like  every  other 
contract,  must  be  construed  with  reference 
to  its  subject-matter,  and  In  this  case,  as 
we  shall  see,  where  two  constructions  are 
equally  available,  that  one  ought  not  to  be 
adopted  which  Is  the  most  favorable  to  the 
pledgee.  The  atock  exchange  Is  so  much  a 
part  of  the  financial  method  of  our  time  that 
we  take  judicial  notice  of  Its  general  nature. 
We  know  that  In  a  particular  sense  it  Is  an 
association  of  stockbrokers  and  stock  dealers 
contributing  to  a  general  fund  on  account 
of  their  membership,  and  having  the  exclu- 
sive right  to  buy  and  sell  on  the  floor  of 
their  exchange.  They  give  aid  to  their  pa- 
trons by  the  closest  scrutiny  of  securitieB 
presented  to  be  listed  by  them  for  sale.  The 
information  so  obtained  is  always  available, 
and  prices  are  fixed  by  their  transactions. 
It  Is  evident  from  the  nature  of  the  case 
that  these  stock  exchanges  are  the  best  and 
most  favorable  agencies  for  the  sale  of  their 
listed  securities,  and  that  the.  calling  of  the 
list,  with  all  that  it  implies,  suggests  the 
fullest  information  available.  While  the  ex- 
changes have  what  Is  sometimes  called  the 
unlisted  department,  and  permit  the  sale  of 
securities  which  do  not  meet  the  require- 
ments of  the  stock  list,  even  these  are  super- 
vised by  their  committees,  so  that  the  great- 
est measure  of  security  consistent  with  the 
freedom  of  legitimate  trade  attends  their  op- 
erations. Trade  which  does  not  come  up 
to  the  standard  of  commercial  legitimacy  is 
driven  to  the  curb  for  Its  transaction.  The 
stock  exchange  is  a  market  for  commercial 
securities,  and  it  Is  certain,  as  we  have  al- 
ready said,  that  It  Is  no  place  to  deal  In 
tangible  personal  property  like  llva  stock 


and  Jewelry.  It  is  also  very  doabtfnl  wheth- 
er a  general  authority  like  the  one  we  are 
considering  to  sell  on  the  stock  exchange  In- 
cludes securities  which  have  never  been  Is- 
sued in  the  ordinary  sense,  which  have  no 
market  value,  and  in  which  the  holders  have 
only  a  special  and  unmarketable  interest  in- 
separable from  the  indebtedness  which  they 
secure. 

[4]  Even  if  such  a  sale  could  be  made  on 
the  floor  of  the  exchange,  whrae  the  only 
public  available  as  purchasers  would  be  the 
brokers  who  constitute  the  ownership.  It 
would  involve  all  those  elements  of  com- 
mercial negotiation  Included  in  an  honest  at- 
tempt of  the  seller  to  procure  a  purchaser  at 
the  best  price  obtainable.  These  methods  in 
their  usual  application  are  known  to  all,  and 
It  Is  not  pretended  that  any  of  them  w^e 
present  In  this  case.  Not  even  the  nature  of 
the  securities,  or  the  name  or  title  ot  the 
seller,  was  disclosed. 

It  is  admitted  that  selling  waa  not  the 
object  of  the  proceeding.  The  presldait  of 
the  bank  who  directed  the  transaction  tells 
us  that  he  simply  referred  the  matter  to  its 
attorney  "to  take  possession  of  the  collater- 
al,"  and  be  explains  that  by  taking  posses- 
sion of  the  collateral  be  means  to  get  it  out- 
right as  property  rather  than  hold  it  aa  col- 
lateral of  a  corporation  that  was  no  longer 
good.  Tbis  franK  and  full  statement  has  two 
aspects :  (1)  A  dishonest  one.  Implying  that 
this  trustee  whose  duty  It  was  in  bis  fiduci- 
ary capacity  to -so  use  the  collateral  aa  to  get 
the  very  most  out  of  It  for  the  benefit  of  the 
pledgor,  as  well  as  his  bank,  deliberately  vi- 
olated that  trust,  and  attempted  to  convert 
the  trust  fund  to  his  own  use,  or  the  nse  of 
his  bank,  as  the  case  may  be,  without  com- 
pensation or  benefit  to  the  ultimate  owner; 
or  (2)  an  honest  one,'  implying  that,  mindful 
of  his  obligation,  he  believed  that  he  could 
pay  more  of  the  debt  of  his  benefidaty,  and 
perhaps  save  something  to  it  in  addition,  by 
the  innocent  and  harmless  fiction  that  the 
bank  and  whosoever  It  ml^t  find  necessary 
to  constitute  its  successor  or  successors  in 
the  trust  was  the  absolute  owner  of  the  se- 
curity and  all  that  It  represented,  and  might 
deal  with  it,  as  the  conditions  should  devel- 
op, without  embarrassment  by  those  legal 
forms  and  inquiries  and  details  which  were 
henceforth  to  control  the  affairs  of  the  in- 
solvent and  helpless  debtor.  We  prefer,  as 
perhaps  it  Is  onr  duty  to  do,  even  in  caae 
of  -the  most  sacred  trust,  the  innocent  aspect 
We  cannot,  therefore,  treat  the  transactions 
as  a  mere  inadvertence  by  which  an  intended 
sale  for  the  benefit  of  the  security  failed  of 
accomplishment,  leaving  the  parties  In  the 
same  condition  that  It  found  them,  but  must 
consider  It  as  the  deliberate  act  of  the  bank, 
without  a  sale,  to  place  itself  in  a  position 
from  which  It  could  handle  the  bonds  to  Its 
own  greater  satisfaction.  This  necessarily 
Imposed  duties  appropriate  to  the  new  posi- 
tion so  assumed,  and  it  la  wltb  these  duUea 
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excliisiT«ly  fbat  the  court  Is  called  upon  to 
deal. 

[I]  2.  Whenever  a  person  comes  into  the 
possession  and  control  of  the  property  of  an- 
other, or  In  which  another  has  an  interest, 
be  becomes,  with  reference  to  that  Interest,  a 
trustee,  and  is  charged  by  law  as  wea  as  by 
good  morals  to  exercise  aach  control  with 
due  regard  to  the  interests  of  the  beneficiary. 
Sometimes  the  tmet  is  Implied  by  law,  bat 
oftener  the  relation  arises  out  of  contract  be- 
tween the  parties  themselves.  The  posses- 
sion and  control  la  thought  to  give  the  trus- 
tee such  opportunities  for  oppression  and 
wrong  In  the  management  of  the  property  as 
calls  for  the  closest  scrutiny  of  his  acts,  and 
out  of  this  arises  one  of  the  most  important 
branches  of  equity  Jurisdiction. 

[I]  And,  where  the  trust  is  created  and  de- 
fined by  contract,  the  contract  Itself  will  be 
construed.  In  cases  of  doubt,  favorably  to  the 
preservation  of  the  interest  of  the  benefici- 
ary. Hagan  v.  Bank,  182  Mo,  319,  81  S.  W. 
171 ;  Laclede  National  Bank  v.  Richardson, 
156  Ud.  279,'  S6  S.  W.  1117,  79  Am.  St  Bep. 
528. 

[7]  That  this  relation,  with  Its  consequent 
duties,  exists  between  the  pledgor  and  pledg- 
ee of  collateral  securities,  follows  from  the 
nature  of  the  transaction.  It  la  a  trust  for 
the  protection  of  the  debt,  and  the  creditor 
holds  the  collateral  as  the  trustee  and  agent 
of  his  debtor  for  that  purpose.  Richardson 
T.  Mann,  30  La.  Ann.  1060,  and  authorities 
cited.  We  refer  to  this  case,  not  only  on  ac- 
count of  its  general  value  as  authority  and 
its  numerous  citations,  but  because  It  repre- 
sents the  views  of  the  highest  court  of  the 
jurisdiction  In  which  this  transaction  arose. 
The  same  honest  doctrine  has.  also  found 
frequent  expression  in  this  court.  Boardman 
V.  Florez.  37  Mo.  559;  Hagan  v.  Bank,  su- 
pra ;  Laclede  National  Bank'  v.  Richardson, 
supra;  Bank  v.  Kllpatrlc,  204  Mo.  131,  102 
S.  W.  499,  120  Am.  St  Rep.  669. 

[I]  The  rule  is  that  In  dealing  with  the 
Interest  of  his  debtor  in  such  securities  the 
creditor  Is  charged  with  the  duties  and  sub- 
jected to  the  liabilities  of  agents  in  the  trans- 
action of  the  business  of  their  principals.  If 
their  duties  are  defined  by  express  contract, 
the  terms  of  the  contract  answer  all  inquiry 
as  to  the  nature  and  extent  of  the  trust,  but 
limitations  upon  the  liability  which  the  law 
Itself  would  Imply  must  be  plainly  express- 
ed ;  and  fraud  cannot  be  authorized  by  con- 
tract because  the  state  wUI  not  lend  Its  aid 
to  the  enforcement  of  any  agreement  in  der* 
ogatlon  of  public  morals  or  the  general  poli- 
cy of  Its  laws. 

[I]  There  la  another  rule  of  which  we 
must  not  lose  sight  It  is  stated  by  the  re- 
spondent in  his  argument  as  follows:  "The 
acts  of  the  trustee  must  however,  be  Judged 
in  each  case  by  the  facta  and  circumstances 
of  that  case."  This  is,  perhaps,  a  better 
form  to  expreBB  the  idea  that,  before  a  rule 


of  law  can  be  applied,  there  mnBt  he  some- 
thing to  whi<^  to  apply  it;  and  that  some- 
thing constituteB  the  foundation  of  all  Judi- 
cial investigatloii.  HavliiK  always  in  mind 
then  the  clrcnmstances  of  this  transaction, 
we  are  led  to  the  consideration  of  the  equi- 
ties between  the  parties  to  this  case. 

[10, 11]  When  Mr.  Rogers,  the  preddent  of 
the  bank,  "took  possesion  of  the  collateral" 
by  putting  it  through  the  form  of  a  sale  on 
the  floor  of  the  New  Orleans  Stock  Exchange 
for  the  avowed  purpose  of  giving  the  bank 
a  more  perfect  control,  he  was  the  trustee 
and  agent  for  the  pledgor.  In  that  capacity 
be  assumed  a  new  standpoint  of  his  own 
choosing  from  which  to  carry  out  the  provi- 
sions of  the  trust  The  conditions  were  fur- 
ther modified  by  the  total  insolvency  of  both 
the  makers  of  the  notes.  Mr.  Smith,  the 
prealdeut  of  both  corporations,  indicates  ttie 
character  of  the  disaster  in  his  statement 
that  his  entire  personal  estate,  Including  the 
earnings  of  a  lifetime,  had  been  swept  away. 
This,  of  course,  made  It  Impossible  for  ei- 
ther or  both  to  redeem  the  pledge.  Nothing 
remained  for  the  pledgee  to  do  but  to  exe- 
cute his  trust,  but  to  realize  as  much  as  he 
could  from  the  pledged  property,  and,  In  the 
absence  of  special  power  to  do  otherwise,  to 
proceed  as  a  prudent  owner  would  with  his 
own  (Bank  v.  Richardson,  supra,  156  Mo. 
279,  284,  56  S.  W.  1117,  79  Am.  St.  Rep. 
528) ;  for  It  would  be  a  hard  doctrine  that 
enables  a  trustee  to  take  advantage  of  the 
misfortune  of  his  beneficiary  to  des[>olI  him, 
in  violation  of  the  faith  he  had  pledged 
In  assuming  the  control  of  his  property,  and 
leave  him  without  remedy  because  he  Is  un- 
able to  pay  his  debt  as  a  condition  of  having 
it  honestly  administered.  The  pride  of  our 
equity  Jurisprudence  is  in  Its  administration 
of  justice  to  all  alike,  whether  rich  or  poor, 
thus  placing  Its  remedies  within  the  reach  of 
all.  This  court  In  Hanson  v.  Neal,  216  Mo. 
256,  273, 114  S.  W.  1073,  1078,  said:  "That  he 
who  seeks  equity  must  do  equity  as  the  price 
of  his  decree  Is  a  cardinal  maxim  steadily  ap- 
plied except  when  its  application  furnishes 
protection  to  wrong  and  fraud,  as,  for  ex- 
ample, in  Axman  v.  Smith,  166  Mo.  286. 
[57  8.  W.  105]."  In  the  case  so  cited  (156 
Mo.  loc.  cit  294,  57  S.  W.  107)  Judge  Val- 
liant,  speaking  for  this  court  said:  "If  in 
a  case  where  the  plaintiff  Is  unable  to  re- 
deem he  can  have  no  standing  in  a  court  of 
equity,  then,  in  such  case,  the  trustee  may 
boldly  violate  his  duty,  perpetrate  a  fraud, 
and  when  called  to  account  take  cover  under 
the  maxim,  'He  who  seeks  equity  must  do 
eqtdty.*  That  maxim  was  never  Uitended  to 
furnish  protection  to  wrong  and  fraud.  The 
petition  in  this  case  shows  that  the  property 
is  incumbered  with  a  second  deed  of  trust, 
an  attachment  and  judgments  aggregating 
an  amount  greatly  beyond  its  vala^  and  that 
the  plaintifrs  are  Insolvent,  and  therefore 
unatde  to  redeem.    But  thrae  fftcts  do  not 
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absolve  the  trustee  from  his  duty,  nor  de- 
stroy the  plaintiffs'  rights  to  hare  the  prop- 
erty sold  to  the  best  advantage  according  to 
the  terms  of  the  deed  of  trust,  to  the  end 
that  It  will  go  as  far  as  may  be  towards  the 
payment  of  their  debts.  That  Is  a  right  they 
hare  for  their  own  Interest  and  a  doty  they 
owe  to  their  creditors." 

Another  circumstance  to  be  considered  is 
the  nature  of  the  property  Inrolved  in  the 
mortgage.  Of  the  28,000  acrea  of  timber,  all 
except  about  6,000  acres  in  which  the  mort- 
gagor owned  the  fee  consisted  of  timber  grow- 
ing up(Hi  lands  of  others  witli  the  xlj^t  to 
remove  it  at  variouB  times  exteniUi^  from 
1908  to  1915,  which  was  necessarily  becom- 
ing lesB  valuable  on  account  of  these  limi- 
tations. The  mill  properties  and  their  equip- 
ment were  peculiarly  subject  to  deteriora- 
tion in  that  (dimate  when  not  in  us&  It  is 
also  a  matter  of  comm<m  knowledge  that  the 
care  and  presfervatiim  of  the  timber  from 
trespass  and  theft  is  a  nutter  of  erpoise, 
and  through  it  all  the  item  of  Interest  Is 
contlnnally  accumulating,  go  that  tlie  dtua- 
tlon  calls  tor  prompt  as  well  as  skillful 
handling.  In  the  meantime  whatever  thought 
there  nu^  have  been-  in  the  mind  of  JSx. 
Rogers  and  bis  associates  in  the  bank  at  the 
time  of  the  stock  exchange  sale  of  using  the 
advanta^  they  acquired  by  that  tnuisaction 
for  the  benefit  of  the  security  for  the  pay- 
ment of  the  notes  seems  to  have  been  swal- 
lowed up  by  the  speculatlTe  epMt.  A  syn- 
dicate was  formed,  the  personnel  of  which  is 
of  intOTest,  to  purdiase  the  collateral,  to- 
gether with  the  notes  In  this  suit,  and  to 
use  the  bonds  In  the  acqulsltifm  of  the  mort- 
gaged property.  The  sale  of  the  collateral 
at  the  Stock  Exchange  took  place  January 
21,  1904;  on  February  23,  1904,  the  syndi- 
cate paid  the  amount  of  the  notes  and  inter- 
est to  the  bank,  which  Indorsed  them  without 
recourse,  and  assigned  the  bonds  to  the 
plaintiff  Dibert  as  trustee  for  Its  members. 
At  this  time  and  at  all  times  thereafter,  up 
to  the  final  argument  In  this  case,  the  syndi- 
cate, represented  by  Dibert,  has  claimed  that 
the  absolute  title  to  the  bonds,  dlstdiarged  of 
any  Interest  of  the  pledgor,  passed  to  the 
bank  by  the  stock  exchange  sale;  and  that 
by  the  Indorsement  and  assignment  to  Di- 
bert he  took  in  trust  for  himself  and  his 
associates  in  the  syndicate  a  similar  absolute 
title  which  he  still  holds.  On  January  1, 
1901,  the  bank  was  discredited  in  the  dty, 
and  during  the  time  of  these  transactions 
was  engaged  in  "cleaning  up,"  and  the  Hard- 
wood Company  paper  was  counted  among  Its 
Inactive  or  dead  assets.  The  members  of  the 
syndicate  were  Mr.  Rogers,  one-fourth,  Mr. 
Ralney,  who  had  no  interest  whatever  in  the 
bank,  one-fourth,  Mr.  Dibert,  who  acted 
throughout  and  still  acts  as  trustee  for  his 
associates  and  was  a  small  stockholder  in 
the  bank,  one-fourth,  and  the  law  firm  of 
Fenner,  Henderson  &  Fenner,  one-fourth. : 


Mr.  Henderson  was  a  director  the  bank 
at  the  time  of  this  purchase,  but  the  inter- 
est of  the  firm  does  not  otherwise  appear. 
Mr.  Dibert  says  frankly  that  he  took  an 
interest  in  the  purchase  of  the  t>onds  simply 
because  be  thought  from  the  representations 
he  had  of  the  timber  that  backed  them  they 
were  worth  buying.  Hr.  Ralney's  action  in 
the  purchase  needs  no  other  explanation  than 
that  he  had  no  connection  whatever  with  the 
bank.  The  financial  Interest  of  Hr.  Hen- 
derson in  the  bank  does  not  aiqtear.  It  is 
agreed  by  all  that  the  purchase  from  the 
bank  was  absolute,  leaving  no  liability  with 
reference  to  the  notes  or  Interest  In  tlie 
bonds.  With  the  exception  of  the  state- 
ment of  Mr.  IMbert,  there  is  no  direct  evi- 
dence as  to  how  far  the  notes  woe  taken 
Into  conslderatioii  in  the  transaction. 

[1 2]  There  is  no  doubt,  however,  tbat  they 
were  considered  important  as  an  ^ment  in 
the  transfer  of  the  collateral,  whidi  would 
ordinarily  follow  as  an  incident  to  the  own- 
ership of  the  principal  debt 

[IS]  The  assignment  of  the  notes  and 
bonds  to  the  syndicate  placed  it  aqnarely  in 
the  shoes  of  the  bank  with  reqiect  to  the 
entire  transaction.  It  not  only  becanke  the 
owner  of  the  Aeibt,  but  the  trustee  and  agent 
of  the  pledgor  with  reject  to  the  collaterals. 
Whatever  may  have  bwa  the  diveralty  of 
opinion  among  the  courts  of  other  jurisdic- 
tions, its  duties  arising  out  of  that  relation 
have  been  fully  considered  and  are  well  de- 
fined in  the  Juri^rudence  of  this  stata  The 
pledgor  parts  with  his  control  of  the  collat- 
erals, and  In  rectiving  such  cmitrol  the 
pledgee  assumes  to  exerdse  it  with  due  re- 
gard to  their  preservation  and  aH>ropriatIon 
in  the  Intottt  of  the  ^edgor  as  w^  as  his 
own.  As  is  said  in  Brandt  on  Suretyship 
(1st  Ed.)  i  88#.  and  quoted  with  approval 
by  this  court  In  Bank  v.*  KUpatric,  supra: 
"The  necessary  care  and  attention  should  be 
bestowed  to  preserve  the  value  of  whatever 
is  thus  voluntarily,  and,  with  a  view  to  one's 
own  Interest;  taken  under  biB  controL** 

[14]  If  the  pledgee  sell  It,  in  the  absence 
ot  special  power  to  do  otherwise,  he  must 
proceed  as  a  prudent  owner  would  do  with 
his  own  (Bank  v.  Richardson,  supra,  158  Ma 
loc  dt  279,  66  S.  W.  1117,  79  Am.  St  Rep. 
528),  and  It  is  incumbent  on  him  to  obtain 
the  best  possible  price,  and  use  every  rea- 
sonable means  to  obtain  the  full  value  of  the 
pledged  property  a56  Mo.  284,  56  S.  W.  1117, 
79Am.  StRep.  628).  The  subsequHit  proceed- 
ings of  the  syndicate,  as  we  have  already 
stated,  were  conducted  exclusively  In  their 
own  interest,  and  under  the  daim  that  the 
results  of  their  operations  Inured  to  th^r 
own  exclusive  benefit  They  not  only  doiied 
the  Interest  of  the  pledgor,  but  used  tlie  sit- 
uation which  had  been  brought  about  by  the 
stock  exchange  sale  to  make  its  exduslon 
from  any  participation  in  the  collateral 
easier  and  more  absolute.   They  have  now 
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reached  the  point  where,  to  make  its  oonver- 
slon  complete,  they  ask  the  court  to  give 
Titality  to  the  farce  by  Its  JudgmeDt  that, 
althbugh  the  attempted  sale  was  void.  It  cuts 
off  the  right  of  the  debtor  to  have  the  col-' 
lateral  applied  in  payment  of  the  debt  as  far 
as  it  will  go.  In  other  words,  it  may  be 
sacrificed  with  impnnity  unless  the  debt  Is 
fully  paid. 

For  the  purpose  of  acquiring  an  available 
title  to  the  lands  which  were  the  real  sub- 
ject of  the  pledge,  it  was  necessary  that  the 
mortgage  be  foreclosed  and  its  lien  enforced. 
The  same  reasons  that  made  this  course  ad- 
visable in  the  interest  of  the  ^dicate  im- 
pressed It  as  a  duty  in  the  interest  of  the 
pledgor,  so  that  when  Dlbert,  their  trustee, 
caused  suit  to  be  brought  for  that  purpose 
In  the  Alabama  court,  he  did  It  in  a  capacity 
and  subject  to  duties  and  responsibilities 
which  were  dbaracterLsed  by  this  court  la 
Boardman  v.  Floret,  as  follows:  "The  ap- 
pellant, when  he  proceeded  to  collect  the  note, 
and,  in  furtherance  of  that  purpose,  caused 
the  land  to  be  sold  at  trustee's  sale,  placed 
himself  in  the  attitude  of  an  agmt  or  attor- 
ney for  collection,  and  was  subject  to  all 
the  rights  and  disabilities  Incident  to  that 
character.  He  stood  on  the  footing  of  a 
trustee,  bound  faithfully  to  carry  out  the  ob- 
jects of  the  trust,  and  could  not,  under  any 
circumstances,  speculate  for  his  own  private 
gain,  to  the  prejudice  of  his  prlndpaL  No 
rule  Is  better  established  ttian  that  an  agent 
4>r  trustee  will  not  be  allowed,  while  trans- 
acting  the  bn^eaa  of  his  principal  or  cestui 
4ue  trust,  to  derive  a  private  benefit,  to  the 
injury  of  the  person  for  whom  he  acts." 
See,  also,  Hanson  v.  Neal.  215  Sfo.  260.  114 
S.  W.  1078;  Qoode  v.  Comfort.  39  Mo.  loc.  dt 
32S;  Hagan  t.  Bank,  supra,  1^  Mo.  loc  dt 
SL  S.  W.  171.  The  bank  had  neglected  to 
provide  In  Its  usual  tam  of  collateral  note  any 
way  by  which  It  was  relieved  from  the  respon- 
sibility Imposed  bj  isw  with  E«ferenoe  to  this 
proceeding.  Thm  vas  no  aathorlty  glvok 
it  by  the  contract  to  purduse  at  a  fOredos- 
«re  sale. 

[II]  Dlbert;  as  trostee,  bad  taken  Its  jdaoe 
and  assomed  the  performance  of  aU  Its  du- 
ties and  llabUtties  whldi  wlU  have  to  be 
Judged  by  tlie  standards  of  the  unwritten 
law  In  force  in  this  state,  for  no  other  rule 
of  the  lod  contractus  has  been  beaded  or 
jwoven. 

[1  •]  It  is  sivgested  In  the  reegwndenfs  brief 
tiiat  the  ordinary  rules  which  apply  l>etween 
^edgor  and  pledgee  are  not  appUcable  tn 
this  case  because  the  collateral  in  anestion 
here  is  not  the  note  of  a  third  party,  but 
tlie  oblteatlcoi  of  the  debtor  Itself ;  so  tiiat 
the  same  rule  should  apply  in  case  of  fore- 
closure that  would  be  aivllcable  had  the 
mortgage  been  given  to  secure  the  prindpal 
debt  We  have  already  stated  that.  In  so  far 
as  these  bonds  constitute  a  personal  liability 
■of  the  Hardwood  Sixport  Company,  they  have 


no  force  whatever  otherwise  than  as  an  evi- 
dence of  the  pledge  of  an  interest  in  the 
lands  mor^ged  to  secure  them.  The  pledgee 
becomes  the  holder  of  them  for  the  purpose 
of  eufordng  his  lien  by  the  foredosnre  of  the 
mortgage.  This  lien  constitutes  the  pledge, 
and  is  collateral  to  the  prindpal  debt  in  the 
same  sense  as  If  it  were  a  horse  or  the 
note  of  a  third  party  or  any  other  article 
of  personal  property.  The  duties  of  the 
pledgee  arise  from  the  fact  that  be  has  taken 
it  Into  his  possession  and  control  to  the  ex- 
clusion of  the  true  owner  until  its  office 
shall  be  accomplished.  The  fact  that  it  can 
only  be  foreclosed  by  action  against  the 
debtor  is  not  material.  Before  the  amend- 
ment of  1872  to  article  3166  of  the  Civil 
Code  of  Louisiana  It  was  necessary  to  fore- 
dose  every  pledge  by  Judicial  proceeding  bat 
it  has  never  been  asserted  that  the  character 
of  the  trust  under  which  It  was  held  was 
changed  or  modified  by  that  statute. 

[1 7]  We  look,  then,  at  the  proceedings  sub- 
sequent to  the  purchase  by  the  plalntiCF  for 
his  syndicate  from  the  standpoint  that  in 
that  transaction  he  became  the  pledgee  of  the 
propert^r,  and  assumed  the  duty  to  use  every 
reasonable  means  to  make  It  yield  the  larg- 
est amount  practicable  toward  the  payment 
of  the  debt,  and  to  produce  a  surplus  for 
the  pledgor.  The  measure  of  this  duty  Is 
held.  In  this  state,  to  be  what  a  prudent  man 
would  do  with  his  own,  and  this  Is  so  rea- 
sonable and  Just  that  we  have  no  Inclination 
to  disturb  the  rule.  In  his  capadty  as  agent 
and  trustee  he  vras  subject  to  the  disability 
that  he  could  not  speculate  for  his  own  bene- 
fit with  the  subject  of  his  trust  VnAer  these 
drcnnutances,  he  instituted  a  proceeding 
In  fJie  Alabama  diancery  court  by  exercising 
the  xl^t  glToi  by  the  mortgage  to  request 
the  trustees  to  foreclose.  This  was  prose- 
cuted to  an  interlocutory  decree  for  the 
sale  of  the  lands.  Up  to  that  time  we  are 
without  Information  that  the  plaintiff  knew 
that  any  one  else  was  Interested  In  the  fore- 
dosnre, but  it  tlien  devdoped  that  the  Na- 
tional Bank  of  Commerce  of  St  Louis  held 
In  some  capadty  87  ot  these  bonds,  and  was 
represented  In  the  matta  by  Mr.  John  A. 
Lewis,  Its  cashier.  Ordbiarlly  such  an  im- 
pcfftant  Intoest  would  give  great  encourage- 
ment to  a  mortgagor  in  an  attempt  to  make 
the  prop^ty  bring  a  substantial  i«lce  by  put- 
ting a  prospective  bidder  in  the  fidd,  but 
care  was  takoi  in  this  case  to  place  a  in- 
dent limit  upon  such  an  tffect  by  making  the 
two  parties  Interested  a  single  bidder.  The 
plaintiff  made  a  contract  with  Lewis  by 
which  h^  plaintiff,  agreed  to  bid  at  the  fore- 
dosnre sale  Budi  sum  as  might  be  necessary 
to  buy  the  ivoperty,  not  to  exceed  $75.- 
000,  on  the  Joint  account  In  tiie  proportion 
of  37  shares  to  Lewis  and  90  to  Dibert 
The  contract  also  provided  that  Dibert 
might  bid  more  than  $76,000.  but  in  that 
event  hU  purduue  should  be  f w  his  own  ac- 


Digitized  by 


1123 


1S4  SOmSaWBSTISBN  BEPOETBR 


count,  and  not  for  tbe  Joint  account  of  the 
parties.  The  result  was  that  at  the  sale  I>i- 
bert,  as  trustee  for  his  syndicate  and  ageut 
of  Lewis  under  the  contract,  bid  $25,000, 
and  tbe  property  was  awarded  to  him  at 
that  price.  He  paid  for  the  interest  of  him- 
self and  associates  In  the  syndicate  with  the 
90  bonds  that  represented  his  trust  fund, 
and  claims  In  his  reply  to  have  paid  In  addi- 
tion thereto  about  $3,800  in  cash  upon  tbe 
entire  purchase.  Including  the  interest  rep- 
resented by  Lewis.  Keduced  to  its  lowest 
terms,  Dlbert,  after  having  contracted  In 
writing  to  pay  about  $54,000  for  the  interest 
represented  by  his  90  bonds,  bought  tbe  same 
interest  for  $18,000,  and  paid  practically  all 
of  the  purchase  price  out  of  his  trust  fund. 
The  Lewis  contract  Is  an  Important  element  In 
determining,  as  against  Dlbert,  the  value 
of  tbe  mortgaged  property  at  the  time  of  tbe 
Alabama  sale.  Tbe  transaction  was  an  im- 
portant one,  and  called  for  serious  Inquiry 
and  consideration  on  the  part  of  those  en- 
gaged In  it  One's  opinion  gets  weight  from 
the  fact  that  he  Is  willing  to  depend  upon  it 
himself,  and  In  determining  tbe  value  of  this 
property  as  against  the  parties  to  that  con- 
tract the  deliberate  declaration  which  it 
contains  is  entitled  to  consideration.  Judged 
by  this  standard,  tbe  plaintiff  purchased  the 
proper^  at  tbe  foretdosuie  sale  at  one-third 
its  actual  value. 

In  converting  tbe  property  into  money  be 
was  the  agent  of  tbe  owners,  and  precluded 
from  speculating  for  bis  own  profit  and  that 
of  his  associates.  He  could  not  at  will  cast 
off  the  burden  of  his  trust,  and  place  it  upon 
tbe  shoulders  of  his  Insolvent  beneficiary 
whose  hands  he  bad  tied  by  creating  a  situ- 
ation In  which  he  could  dalm  with  all  tbe 
color  of  truth  that  the  beaeflclary  had  no 
Interest  in  the  matter  which  Its  friends  could 
serve  It  by  protecting.  He  must  stand  to 
the  duty  be  had  voluntarily  assumed  in  fur- 
therance of  his  own  Interest  by  treating  the 
interest  of  his  pledgor  as  a  prudent  man 
would  treat  his  own,  so  as  to  make  It  bring 
the  best  price  obtainable^  He  held  the  meas- 
ure of  his  duty  in  bis  hand  at  tbe  time.  As 
a  presumably  prudent  man  be  was  dealing 
with  his  own  interest  In  the  same  transac- 
tion. Their  Interest  In  making  the  property 
biing  enough  to  pay  the  debt  and  costs  and 
expenses  coincided  with  his  own,  yet  to  pro- 
tect himself  he  was  willing  to  pay  $76,000, 
while  he  now  contends  ^t  one-third  that 
amount  was  ample  for  the  protection  of  bis 
principal.  We  do  not  see  anything  In  tbe 
nature  of  this  transaction  to  relieve  him 
from  his  duty  as  agent  to  account  for  its 
profits  to  his  principal  We  are  warranted  in 
taking,  and  equity  requires  that  we  should 
take,  tbe  amount  which  the  plaintiff  bad 
agreed  to  bid  if  necessary  as  the  fair  value 
of  the  property  at  the  time  he  acquired  It  at 
-that  sale.  If  he  desired  to  and  did  appro- 
priate the  property  at  that  sale  discharged 


of  the  trust,  and  relieved  hlms^  of  all 
ligation  to  his  iH*inclpal,  without  its  express 
and  voluntary  assent,  he  must  under  the  cir- 
cumstances of  this  case  do  so  upon  condition 
'that  be  account  for  the  price  which  he  him- 
self fixed  as  his  own  maximum  bid  before 
tbe  sale.  He  insists  In  his  pleading;  bow- 
ever,  that  he  should  not  be  so  held  because 
he  did  not  elect  unconditionally  to  bold  the 
land,  but  that  at  all  times  during  tbe  10 
months  following  the  foreclosure  sale,  and 
extending  up  to  tbe  organization  of  and 
transfer  to  tbe  Mt  Vernon  Hardwood  Com- 
pany, he  had  endeavored  to  sell  it  for  what 
It  had  coat  In  the  purchase  from  tbe  bank, 
with  Interest  and  subsequent  expenses,  and 
at  that  time  one  of  bis  co-owners  bad  made 
that  offer  to  one  of  defent^t'a  counsel  at 
that  price.  That  these  efforts  having  proved 
UDavailing,  tbe  new  corporation  was  formed 
for  tbe  purpose  of  operating  tbe  property 
which  was  transferred  to  it  for  stock  of  tbe 
par  value  of  $100,000.  The  offer  to  sell  was 
not  kept  good  in  tbe  pleadings,  either  direct- 
ly or  through  an  offer  to  transfer  tbe  new 
stock.  It  will  be  seen  from  the  forei^oing 
statement  that  the  plaintiff,  during  tbe  16 
months  which  Intervened  between  the  fore- 
closure sale  and  tbe  time  he  pat.it  out  of 
bis  poww  to  recover  the  propwty  tnusfer- 
rlng  it  to  the  new  corporation,  bad  steadily 
held  It  at  a  price  whidti  would  extlnsnlsh 
the  entire  debt  for  which  it  had  been  pledg- 
ed. Ho  used  the  position  In  whkdi  be  had 
been  intrenched  by  his  fiduciary  relation  as 
holder  of  the  collaterals  as  an  Inetroment 
of  pressure  upon  tbe  tnatdvoit  debtor  to  pay 
the  enUre  debt  with  its  coats  and  expaaes, 
which  be  knew  it  could  not  d<^  or  to  forego 
any  further  participation  in  thtiir  pzoeeeda. 
This,  we  have  already  said,  he  cannot  do. 

The  plaintiff  baa  earnestly  directed  our 
attmtion  to  Easton  v.  Bank,  127  U.  S.  53%  8 
Sup.  Ot  1207,  82  L.  Ed.  210,  In  which  tbe 
hi^eat  court  in  oar  natkm  sustained  a  sale 
in  which  tbe  pledgee  of  unissued  iKMids  be- 
came tbe  purchaser,  Jointly  wltJi  ottwrs  In* 
terested,  at  a  trustee's  sale  made  upon  the 
application  itf  holders  of  othw  bonds  secured 
by  tbe  same  mortgage.  In  tliat  case  there 
had  been  no  attempt  to  sell  the  bonds  by 
authority  of  tbe  pledge.  Tbe  sale  was  a  fair 
one,  accompanied  by  no  drcomstance  no- 
due  advantage  or  oppression,  and  its  pro- 
ceeds were  immediately  credited  upon  tbe 
notes.  While  the  court  said  that  this  sale 
carried  with  It  the  eaiite  interest  of  the 
pledgor  so  that  be  was  not  entitled  to  re- 
cover in  an  action  brought  for  a  surrdus 
which  resulted  from  a  sale  by  the  pledgee 
four  years  afterward.  It  was  also  held  that 
the  plaintiff  in  tliat  case  who  sued  as  as- 
signee of  tbe  pledgor  had  shown  no  title  by 
virtue,  of  his  assignment  to  any  claim  which 
tbe  pledgor  might  have  for  relief.  While 
that  case  does  not  reach  tbe  real  grounds  of 
complaint  made  In  this,  we  do  not  wish  to 
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be  understood  u  approving  tbe  general  doe- 
trine  there  expressed.  It  bas,  as  we  have 
sbown,  been  disregarded  by  this  court,  which 
has  always  stood  for  the  eqnltable  principle 
announced  by  the  Supreme  Court  of  the  Unit- 
ed States  in  Mlchoud  t.  Girod,  4  How.  603, 
11  L.  Ed.  1070,  and  ^ressly  approved  in 
the  following  terse  comprehensive  quotation : 
'The  wise  policy  of  the  law  has  heretofore 
put  tbe  sting  of  disability  Into  the  tempta- 
tion as  a  defensive  weapon  against  tbe 
strength  of  tbe  danger  which  lies  In  tbe  situ- 
ation.** Boardman  v.  Florez,  supra,  quotfag 
Davoue  v.  Fanning,  2  Johns.  Cb.  (N.  T.) 
252.  The  difCerence  between  the  Easton  Case 
and  tbe  one  at  bar  Is  that  in  tbe  former  the 
trustee  only  subjected  himself  to  tbe  tempta- 
tion; while  in  this  be  not  only  met  it  half 
way  but  yielded  to  it,  and  has  only  been 
constrained  to  credit  his  beneficiary  with  the 
purchase  priec  when  compelled  by  the  stress 
of  this  litigation.  That  b6  does  so  now  is  an 
answer  to  any  suggestion  that  tbe  defendant 
has  not  been  prompt  in  complaining. 

[1 1, 1 1]  8.  Bnt  respondent  Insists  that  the 
defendant,  representing  tbe  Smith  Lumber 
Company  as  the  asedgnee  of  all  its  property  for 
the  benefit  of  its  creditors,  has  no  interest  in 
this  collateral  because  (1)  the  bonds  did  not 
pasB  to  it'  from  the  Hardwood  Export  Com- 
pany by  reason  of  the  focts  stipulated  in 
this  case;  and  (2)  because  the  transaction 
was  one  between  the  company  last  named 
and  tlie  bank,  with  which  the  Lqmber  Com- 
pany bad  no  concern.  Tlds  makes  It  necee- 
sary  to  determine  tbe  relaticm  between  these 
tbree  parties  as  shown  by  the  record.  It 
was  Btipalated  that  six  montha  prior  to  Oo> 
tobo'  16,  1903,  the  Lnmber  Company,  acqnir* 
ed  all  the  proper^  and  pwpetty  rights  of 
the  B^rdwood  Export  Company  of  every 
kind  and  description  wheresoever  knated, 
and  oontinned  to  own  nicb  inoperty  op  to 
the  time  of  the  assignment,  by  which  It  pass- 
ed  to  the  aaslgnees  of  tbe  Lumber  Company. 
The  appellant  ia  r^t  in  his  position  that 
these  tranaCen  did  not  Include  the  bonds. 
Considering  these  as  unlesaed  obligations  of 
the  ma^,  th^  were  not  pvoperty  except  In 
the  sense  of  the  material  of  wbbdi  they  were 
composed,  irtiicb  is  not  the  sense  In  i^ch  we 
are  dealing  with  them  In  this  case.  Consldr 
erlng  them  as  Issued,  the  result  Is  the  same; 
for  debts  are  far  from  being  the  "property" 
of  the  debtor.  They  were,  however,  unis- 
sued, and,  as  we  have  already  shown,  their 
delivery  as  collateral  security  was  the  crea- 
tion €l  a  Uen  upon  the  property  entirely  col- 
lateral to  the  principal  indebtedness  for  the 
purpose  of  securing  it  Bxpresslng  the  idea 
In  other  language,  the  property  was  pledged 
to  secure  the  debt. 

[21]  At  and  before  the  time  of  tbe  making 
of  the  notes  now  In  suit,  the  property  of  tbe 
Lumber  Company  stood  pledged  to  pay  tbe 
notes  of  the  Hardwood  Export  Company 
alone.   The  former  company,  to  the  extoit 


of  this  collateral,  was  prima  fitde  tbe  sure- 
ty of  the  latter. 

[21]  A  surety  is  simply  one  who  Is  bound 
for  a  debt  of  another.  "It  is  Immaterial," 
said  Judge  Cooley  In  Smith  v.  Sbelden,  36 
Mich.  42.  47  (24  Am.  B^.  629),  "in  what  form 
the  relation  of  principal  and  surety  is  es- 
tablished, or  whether  the  creditor  Is  or  is  not 
contracted  with  in  the  two  opacities,  as  is 
often  tb^  case  when  notes  are  given  or  bonds 
taken;  the  relation  Is  fixed  by  the  arrange- 
ment and  equities  between  the  debtors  or 
obligors,  and  may  be  known  to  the  creditor 
or  wholly  unknown.  If  It  is  unknown  to 
him,  his  rights  are  In  no  manner  affected  by 
it;  but,  if  he  knows  that  one  party  is  surety 
merely,  it  is  only  Just  to  require  of  him 
that  In  any  subsequent  steps  be  may  take  re- 
garding the  debt  he  shall  not  lose  sight  of 
the  surety's  equities."  These  same  notes  con- 
stituted the  consideration  for  the  renewals 
now  In  suit  At  the  time  of  the  renewal  Mr. 
Rogers,  the  president  of  the  bank,  had  as- 
certained that  the  Lumber  Company  liad 
"taken  In"  the  Hardwood  Export  Company, 
and  secured  the  "indorsment*'  of  the  Lum- 
ber Company  on  all  of  them,  and  of  Mr. 
Wernicke  on  tlie  largest  <m^  as  conditions 
of  renewaL  As  to  the  relations  between  the 
two  corporations  who  were  makers  of  the 
paper,  there  is  no  hint  of  a  change.  But^ 
whatever  may  have  been  the  contract  rela- 
tions or  equUles  betweoi  the  debtors,  tbe 
property  of  the  Lumbw  Company  was  pledg- 
ed as  a  collateral  security  for  the  payment 
of  the  debt,  and  tbe  Lumber  G^nnpany  has 
the  right- to- see  that  it  Is  properly  awUed 
according  to  the  terms  ot  the  iiledg^  as  it  Is 
seeking  to  do  In  this  inoceedlng. 

4.  It  is  Insisted-  by  the  reepondoit  that 
the  appellant  Is  estopped  from  aasertlng  that 
the  title,  or  any  part  of  tbe  tltl^  acquired 
by  the  plaintiff  ^th^  through  the  New  Or- 
leans Stock  Exchange  sale  or  vaOet  the 
foreclosure  sale  In  Alabama  is  bardned 
with  a  trust  In  favor  of  the  Lumber  Com- 
pany, (1)  by  tbe  final  decree  In  the  ton- 
closure  suit;  by  the  taet  that  Frltsche 
while  trustee  of  tbe  assigned  estate  of  tbe 
Lumber  Company  received  tbe  proceeds 
the  37  bonds  held  by  Ijewls,  wbldi  measures 
the  interest  be  now  baa  In  the  property  pur- 
chased by  plaintiff. 

Itt}  As  to  the  first  of  these  contentions,  it 
Is  oidy  necessary  to  call  attention  to  tbe 
fact  that  the  Lumber  Company  was  not  a 
party  to  that  suit,  while  tbe  record  shows 
that  Frltscbe,  through  whom  it  Is  attempted 
to  bind  it,  together  with  his  eoasslgnee,  Mc- 
Einnon,  was  a  party  In  his  capacity  as  as- 
signee for  the  assigned  estate  of  tbe  Hard- 
wood Export  Company  only.  As  Is  said  by 
Mr.  Black  in  his  admirable  work  on  Judg- 
ments ([2d  Ed.]  I  836) :  "It  is  not  only  nec* 
essary  that  the  party  sought  to  be  bound  by 
the  former  Judgment  should  have  bem  a 
party  to  both  actions,  but  he  must  have  ap- 
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peared  In  both  in  the  same  capadtjr  or  char- 
RCter."  "Tbl8  mle."  says  tlie  antbor,  "is  one 
of  the  fandamentals  <tf  the  Jnrlapmdence  on 
the  BDbject"  The  second  contention  la  an- 
swered by  the  statement  that  we  do  not  un- 
derstand the  Tslldlty  of  the  mortgage  sale  to 
be  In  qneatlon  hi  this  proceeding.  Nor  are 
the  3T  bonds,  or  th^  proceeds,  or  the  ftiir^ 
neas  or  good  folth  of  anything,  connected 
with  them.  The  only  issne  InrolTed  in  this 
suit  Is  whether  or  not  the  circumstances  re- 
lating to  the  90  bonds  pledged  to  secure  the 
notes  of  the  Hardwood  Company  and  ttw 
Smith  Lumber  Company  are  each  as  to  ren- 
der the  plaintiff  a  trustee  for  the  Lumber 
Company  with  reference  to  such  Interest  in 
the  mortgaged  land  as  was  acquired  by  the 
plaintiff  on  account  of  its  relation  to  those 
particular  bonds. 

[23]  Nor  Is  either  of  these  defenses  plead- 
ed; and  It  la  well  settled  in  this  state  that 
neither  defense  can  be  made  arailable  In  a 
suit  of  this  character  oth^wlse  than  by 
pleading. 

[14]  S.  As  to  the  counterclaim  of  the  de- 
fendant in  which  he  asks  a  ju^ment  over 
against  the  plaintiff  for  the  difference  be- 
tween the  amount  of  his  note  and  the  sum 
of  1100,000,  which  the  plaintiff  received  in 
stock  of  the  Mt  Vernon  Company  at  par 
on  its  organization,  we  cannot  fully  appre- 
ciate the  argument  by  which  the  defendant 
has  sought  -to  sustain  it  It  is  based  upon 
the  theory,  to  which  we  fully  subscribe,  that 
under  the  admitted  circumstances  of  this 
case  the  plaintiff  was  not  In  a  position  to 
profit  by  the  Alabama  purchase,  but  Its  weak- 
ness lies  In  the  manner  in  which  he  attempts 
to  sustain  that  position.  While  there  la  sub- 
stantial evidence  as  to  the  value  of  the  prop- 
erty In  December,  1908,  and  the  beginning  of 
1904,  the  defendant  has  preferred  by  his  an- 
wwer  to  base  bis  right  to  recover  upon  the 
par  value  of  the  stock  Issued  on  account  of 
this  property  on  the  26th  day  of  March, 
1906,  without  proof  of  its  actual  value  at 
that  time  other  than  that  we  have  already 
noticed.  Indefinite  statements  relating  to  ne- 
gotiations for  the  sale.  We  have  already  In- 
tlmated  that  the  nature  of  the  property  was 
encb  that  there  could  be  no  presumption  that 
its  value  would  continue  through  any  consid- 
erable i>erlod.  The  principal  purpose  of  the 
organlza^on  of  the  Ht  Vernon  Company 
seems  to  have  been  to  provide  a  fond  consist- 
ing of  capital  stodc  for  the  development  and 
opmtion  of  the  proper^  npon  a  paying 
baslB. 

The  Issue  of  stock  to  the  owners  made  no 
change  in  tlieir  relative  interests,  and  as  a 
declaration  of  value  was  not  of  such  char- 
acter that  Justice  would  be  promoted  by  com- 
piling defendant  to  respond  in  mon^  when 
he  received  no  money  or  othw  consideration 
independent  of  the  property  itsif. 

For  the  reasons  given,  the  Judgment  of  the 


St  Louis  circuit  court  is  in  all  things  re- 
versed, and  the  cause  remanded  to  that  conrt, 
with  directions  to  dissolve  ttie  Injunction 
and  dismiss  the  plaintiff's  petition  at  bis 
costs. 

PBB  OURIAU.  The  foregoing  opinion  of 
BROWN,  C  is  adopted  as  the  opinion  of 
the  court  All  the  Jodgea  concur. 

WOODSON,  P.  J.,  con<»irs  in  result. 


STATO  V.  STKBS. 
(Supreme  Court  cf  Missouri,  Division  Nik  2. 
March  IS,  101S.) 

1.  CBniiNAi.  Law  (I  1038*)— Appbai^Pmes- 
KNTATioN  BELOw—OoNsranorioiT  on  Auni. 

Failure  to  lostnict  on  alibi  was  not  revets* 
ible  error,  where  the  trial  court's  attention  was 
not  called  to  the  propriety  of  such  instruction 
at  the  tzial,  or  In  the  motwn  for  a  new  triaL 

[Ed.  Note.— For  other  cases,  see  Criminal 
Ulw,  Cent  Dig.  |  26M;  De&Dig.  1  1088.*] 

2.  CsiinNAi.  Law  (|  788*}— -Iirsmuonoir*— 
Reasonable  I>oubt. 

Tbe  court  should  not  give  an  instruction 
defining  reasonable  doubt 

[Ed.  Note.— For  other  cases,  see  Gximinal 
Law.  Oent  Dig.  11  184»-18l»,  ISBL  1880^ 
1904-1822,  I960.  1887;  Dec.  Dtg.  1  78B.*] 

3.  Criminal  Law  (i  1172»)—App«al— Harm- 
less EBBoa— iNsnucnoN  or  BBAaonABui 
Doubt. 

It  is  not  reversible  error  either  to  give  or 
to  refuse  an  instruction  defining  reasonable 
doubt,  though  such  definition  should  not  be 
given. 

other  cases,  see  Criminal 
3128,  31M-3187,  SU»- 
i  1172.*! 

<f  789*)— Imnuonom— 
RxAsoiiABLa  Doubt. 

Accused  requested  an  instruction  Umt  gxiilt 
must  be  established  beyond  a  reasonable  doubt, 
and  that  proof  beyond  a  reasonable  doubt  was 
sndi  as  would  produoe  an  abiding  oonvletiaB 
in  the  mind  to  a  moral  certainty  that  tibe  bcC 
existed,  and  that  a  balance  of  proof  was  not 
sufficient,  and  that  a  joror  shonld  not  condemn 
unless  tbe  evidence  exdoded  from  his  mind  all 
reasonable  doubt  unless  so  convinced  by  the 
evidence  of  guilt  that  a  prudent  man  would 
feel  safe  to  act  upon  the  conviction  in  matters 
of  the  highest  concern  and  importance  to  hit 
own  dearest  personal  interest  EM,  that  the 
request  was  proiierly  refused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  ||  1846-1849.  18B1.  1880; 
1904-1922,  I960.  1967;  Dec  Dig.  |  m*] 

40*)  —  QUAUnCATIOHS  — 


[Ed.  Note.— For 
Law,  Ont  Dig. 
3163.8168;  Dec 

4.  Cbdoital  Law 


5.  WrriTBssEs  ({ 
AoBirr. 

It  was  not  error  as  a  matter  of  law  to  ad- 
mit evidence  of  a  prosecutrix,  who  was  nine 
years  of  age,  on  the  ground  that  she  was  too 
young,  even  though  her  evidence  showed  dull- 
ness. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  U  97.  08;  Dec.  Dig.  1  40.*1 

6.  Cbdiiital  Law  (|  829*}— iKaasucnoicft— 

RaQUESTB. 

The  court  Instructed  In  a  rape  case  tliat 
the  mere  fact  that  prosecutrix  was  in  a  physi- 
cal condition,  indicating  that  she  had  been 
criminally  assaulted,  was  not  itself  sufficient  to 
wsrrant  a  finding  that  such  condition  was  tbe 
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result  of  an  assault  upon  her  b;  accused,  that 
the  bardeo  of  proof  that  the  assault  was  by  ac- 
cused iras  upon  the  state,  and  that  aoch  proof 
most  be  made  to  tbe  Junri  satisfaction  beyond 
A  reasonable  doubt  Accused  requested  a 
charge,  which  was  refnsed,  in  substantially  iden- 
tical language,  with  the  addition  that  the  Jury 
was  bound  to  ^eenme  that  prosecutrix's  condi- 
tion was  from  other  cause,  no  matter  whether 
the  e^dence  shows  what  the  cause  was  or  not. 
Beld,  that  the  construction  riven  fully  protect- 
ed accused's  rights,  so  that  the  requested  charge 
was  properly  refased< 

[Bd.  Note.— ror  other  ca»e8,^8ee  Criminal 
I«w,  Gent  Dig.  I  20U;  Dec  Dig.  |  829.«] 

7.  Cbuusal  Law  <|  814*)— Eapb— Ihstbuc- 

TIOHB— ATTIMPT. 

Where  the  state's  eTidence  showed  the  ac- 
tual commission  of  tlie  crime  of  rape,  a  re- 
4]uested  inBtmetio&  npon  attempt  to  rape  was 
properly  refnsed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
liaw,  Cent.  Dig.  fS  1821.  1833,  1839,  1860,  1865, 
1883  1890,  1924,  1979-1985,  1987;  Dec.  Dig.  | 
814."] 

Appeal  from  St  IjouIs  Oircuit  Court;  O. 
A.  Wurdeman,  Judge. 

Sidney  SykeB  was  couTicted  of  rape,  and 
appeals.  Affirmed. 

Defendant  was  conTlcted  of  raping  Rita 
Waatalngtont  a  girl  nine  years  old,  and  was 
floitenced  20  years  in  tbe  praitoitlary. 
Both  parties  are  n^^roes.  The  child  lived 
to  St  Lonla,  bat  spent  tbe  summer  witb  her 
grandparenta,  Richard  Lewis  and  wlf«^  at 
Florissant  The  Lewis  home  had  two  rooms 
on  the  ground  floor  and  one  npstalrs.  Lev- 
Is  had  three  sons,  two  of  whom  stept  at 
b<»ne  and  worked  around  in  the  vicinity. 
A  boy,  Richard  Jones,  seven  years  old,  was 
staying  thersk  Lewis  and  tlw  defendant  had 
been  cntUng  com,  working  in  the  same  field. 
Both  testtfled  that  tbe  defendant  quit  cat- 
ting com  because  be  was  not  able  to  con- 
tlnne  doing  so.  Lewis  did  not  state  what 
defendant's  allmoit  was.  Defendant  said  he 
quit  becaoae  the  cutting  made  his  arm  wan. 
On  Septemba  14,  1910^  Lewis  and  his  wi& 
left  home  early,  be  to  cat  com,  and  she  to 
wash  at  the  house  of  a  fiuntly  In  tbe  vicin- 
ity. Lewis  testified  that  he  told  the  defend- 
ant to  stay  at  home  and  take  care  of  the 
children.  Defendant  on  the  stand  denied 
that  statement 

Defendant  teetlfied  that  a  few  minutes 
After  Lewis  and  wife  1^  he  got  brwkfiut 
and  left,  and  that  tbe  two  children  were  the 
only  ones  left  at  home.  He  testified  that  he 
went  to  norlBsant,  and  spent  the  whole  day 
wltb  John  Pope  In  tbe  shed  near  a  ealoon. 
canning  beer,  playing  cards,  and  shooting 
«rapSf  occasionally  going  into  the  saloon  for 
beer.  Be  stated  on  the  stand  that  he  went 
back  to  Lewis*  about  6*.80  or  7  o'dock,  and 
that  Lewis  was  then  at  home.  The  stenogra- 
pher's notes  of  tats  evidence  on  a  previous 
trial  wwe  read  In  evidence,  showing  that  he 
said  <m  the  former  trial  that  he  left  the 
saloon  about  3:30  In  the  afternoon. 

The  prosecutrix  testlQed  to  facts  Indicat- 
ing that  defendant  ravished  her  forcibly  and 


against  her  will.  She  was  not  able  to  tell 
at  what  time  in  the,  day  it  occurred.  She 
said  nothing  to  any  one  until  aboat  Septem- 
ber 24tb,  when  It  developed  that  sh6  was 
horribly  afflicted  with  gonorrhea,  as  shown 
by  the  evidence  of  the  physician  who  exam- 
ined her  and  of  others.  She  then  told  that 
the  defendant  had  mistreated  her. 

Defendant  continued  to  sleep  at  Lewis'  un- 
til be  was  arrested.  On  the  first  trial  de- 
fendant was  convicted,  but  the  verdict  was 
set  aside  for  some  error  in  the  proceedings. 
Defendant  testified  tbat  he  left  the  saloon 
in  the  evening  In  comi>any  with  John  Pope^ 
John  Lewisv  Bud  Cordell,  and  Tucker  Oreen. 
None  of  them  testifled.  Thwe  was  no  evi- 
dence as  to  whethw  the  defendant  bad  a 
venereal  disease. 

The  boy,  Richard  Jones,  corroborated  the 
prosecutrix  as  to  the  commission  of  the  of- 
tenae.  Objection  was  made  at  the  trial 
to  allowing  the  prosecutrix  and  Richard 
Jones  to  testis,  for  tbe  reason  tbat  they 
were  too  young.  The  objection  was  over- 
ruled. 

The  mother  of  the  prosecutrix  was  jnresent 
at  tbe  trial,  but  was  not  pat  on  the  witness 
stand  by  tbe  state,  nor  were  the  three  uncles 
of  prosecutrix.  The  grandmother  was  dead 
at  the  time  of  the  trial.  The  court  did  not 
Instruct  on  the  subject  of  an  allbl;  but,  wltli 
tbat  eneptlon,  it  Instructed  on  all  tbe  law 
of  the  case,  including  the  subjects  of  tbe 
Evesunqitlon  of  Innocence,  reasonable  donbt, 
and  good  character.  By  an  instruction  "rea- 
sonable doubts'  was  defined  as  follows: 
"  'Reasonable  donW  as  used  In  these  Instruc- 
tiona,  to  oititle  the  defendant  to  an  acquit- 
tal <m  tbat  ground,  means  a  substantial 
doubt  arising  in  year  minds  upon  careful 
consideration  of  all  tbe  facts  and  drcunw 
stances  provm  in  the  case,  and  not  a  men 
poBsibllity  of  tbe  defendant's  binocence." 
The  court  also  gave  this  instruction:  ^Tbe 
mere  tact  tbat  the  said  Rita  Washington 
was  in  a  physical  condition  tbat  Indicated 
tbat  she  had  hem  criminally  assaulted,  if 
yon  so  find,  from  tbe  evidence  Is  not  Itself 
sufficient  to  warrant  you  in  finding  that  such 
condition  was  tbe  result  of  an  assault  upon 
her  by  tbe  defendant,  and  tbe  burden  of 
proving  tbat  tbe  aasanlt  was  made  upon  her 
by  the  defendant  is  upon  the  stat^  and  sudi 
Iffoof  muBt  be  made  to  your  satisfaction  be- 
yond a  reasraiable  doubt,  as  heretofore  in 
these  instructions  defined."  Among  the  in- 
structlons  was  the  standard  <me  aa  to  tbe 
credibility  of  the  witnesses,  wbidi  did  not 
call  attCTUon  to  any  particular  witness.  The 
trial  court's  attwtion  was  not  called  to  the 
question  of  an  Instruction  on  an  alibi  either 
at  the  trial  or  in  the  motion  for  a  new 
trial. 

The  defendant  asked  the  following  instruc- 
tions, which  were  refused: 

"The  mere  fact  that  the  said  Rita  Wash- 
ington was  criminally  assaulted.  If  you  so 
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find  from  the  evidence,  is  not  of  Itself  anf* 
flctont  to  warrant  70a  In  finding  tliat  ber 
G<mdiU(m  was  tbe  result  of  an  aasanlt  upon 
ha  by  the  defendant,  and  tbe  harden  of  prov- 
ing that  the  assault  was  made  npoa  bat  bf 
the  defendant  Is  upon  tiie  state,  and  sndti 
proof  must  be  made  to  your  satisfaction  be- 
yond a  reasonable  doubt,  as  heretofore  In 
these  instructions  defined;  thai  you  are 
bound  to  presume  that  the  said  Blta's  con- 
dition was  from  other  source  or  cause,  no 
matter  whether  the  evidence  shows  what  the 
source  or  cause  was  or  not" 

"The  defendant's  guilt  must  be  established 
beyond  a  reasonable  doubt  Proof  beyond  a 
reasonable  doubt  is  such  as  will  produce  au 
abiding  conviction  In  the  mind  to  a  moral 
certainty  that  the  fact  exists  that  Is  claim- 
ed to  ezlfat,  so  that  you  feel  certain  that  It 
exists.  A  balance  of  proof  is  not  sufflclent 
A  Juror  in  a  criminal  case  ought  not  to  con- 
demn tmless  the  evldeDce  excludes  from  his 
mind  all  reasonable  doubt,  unless  he  be  so 
convinced  by  the  evidence,  no  matter  what 
the  class  of  evidence,  of  the  defendant's 
guilt,  that  a  prudent  man  would  feel  safe 
to  act  upon  that  conviction  In  matters  of 
the  highest  concern  and  importance  to  his 
own  dearest  personal  Interest" 

Zach  J.  Hltcbell.  of  Eirfewood,  and  Oharles 
N.  Nobl&  for  appellant  The  Attorney  Gen- 
eral, tor  the  Stata 

ROT,  O.  (after  stating  the  facts  as  above). 
[1]  1.  Tbe  failure  to  instruct  on  an  aUbl  Is 
not  in  this  case  reversible  error.  The  court's 
attention  was  not  called  to  the  propriety  of 
such  an  Instruction  either  at  the  trial  or  In 
tbe  motion  for  a  new  trlaL  State  v.  Dock* 
ery,  243  Mo.  692,  loc  dt  EE9d,  147  S.  W.  978. 

It]  2.  We  appreciate  tbe  point  made  by  the 
defendant  as  to  the  definition  ot  reasonable 
doubt  We  think  that  such  definition  dumld 
not  be  need.  It  has  been  both  condemned 
and  conunended  by  this  conrt  J^Qellants 
sometimes  ask  fiir  a  reversal  because  such 
d^nltton  was  not  made.  On  Uie  contrary, 
sometimes,  as  In  this  case,  they  ask  for  a 
reversal  because  it  la  made.  It  was  said  by 
Sherwood,  J.,  In  State  v.  BoUnaon,  IIT  Mo. 
iocs,  dt  661,  28  8.  W.  1060:  "It  Is  dlffl- 
cult  to  oplaln  simide  terms  like  'reasonable 
doubt*  BO  as  to  mai»  them  plainer.  Bvoy 
attempt  to  explain  them  renders  an  explana- 
tion of  the  explanation  necessary."  The  in- 
struction In  tbe  form  given  In  this  case  was 
approved  hy  Gantt,  3^  In  State  v.  Nerdnger, 
220Mb.loc.dt49^U9S.W.  888,as  foUows : 
••As  said  in  State  Leeper,  76  Ma  470,  its 
use  In  this  form  Is  almost  canonized,  and  this 
court  baa  often  admonished  tbe  dicult  courts 
that  It  Is  better  to  adhere  to  Instructlfms  that 
have  received  the  aiH^roval  of  this  court,  and 
not  attempt  definitions  which  add  nothing  to 
the  meaning  of  well-understood  terms." 

[t,  4]  It  is  not  reversible  error  to  give  or 


lefoae  such  a  definition.  TbB  InstnictUra  on 
reasonable  doubt  asked  hy  the  defendant  and 
refused  1^  the  court  was  iwoperly  reAiaed. 
We  can  dearly  undentand  tbe  first  smtence 
in  it,  viz.:  "Tbe  defendant's  guilt  roust  be 
estahllshed  beyond  a  reasonable  doubt"  The 
remainder  of  the  Instruction  Is  unlutelliglUe 
to  us. 

[B]  3.  It  was  not  error  to  admit  Uie  evi- 
dence of  the  prosecutrix  and  of  fficbard 
Jones  over  the  objection  that  th^  were  too 
young.  We  have  not  set  out  their  evidence 
at  length,  but  we  have  examined  it  to  assure 
ourselves  on  that  point.  The  little  boy  ap- 
pears to  be  rather  unusually  Intelligent  for 
one  of  his  race,  age,  and  opportunity.  The 
little  girl  in  many  respects  showed  dullness 
by  her  testlmouy.  But  we  are  satisfied  that 
the  trial  court  exerdsed  a  sound  discretion 
in  overruling  the  objection.  In  the  case  of 
State  V.  Headley,  224  Mo.  177,  123  S.  W.  677, 
the  prosecutrix  was  only  five  years  old,  and 
the  prindpal  other  witness  was  seven.  In 
that  case,  as  in  this,  there  was  no  doubt  that 
somebody  committed  the  offense.  The  admis- 
sion of  tbe  evidence  of  the  cliildren  was  sus- 
tained. 

[I]  4.  The  Instruction  as  to  the  constd^a- 
tloQ  to  be  given  to  the  fact  that  Blta  Wash- 
ington had  been  assaulted,  If  such  were  the 
fact  which  was  asked  by  defendant  and  re- 
fused by  tbe  court,  was  supplied  by  tbe  In- 
struction given  by  tiw  court  on  the  same  sub- 
ject The  given  Instruction  was  drawn  so  as 
to  fully  protect  the  rl^ts  of  the  defendant 

[7]  6.  Appellant  makes  the  point  that  the 
court  should  have  Instruded  on  the  subject 
of  an  attempt  to  rape.  The  evidence  for  tbe 
state  showed  the  actual  commtssim  of  the 
crime  There  Is  no  evidence  tending  to  sliow 
an  unsuccessful  attempt  Under  such  cir- 
cumstances, the  instruction  wss  properly  re- 
fused. State  V.  McCaffery,  225  Mo.  loa  dt 
623,  12s  8.  W.  468.  and  cases  dted. 

6.  Aniellant  contends  that  there  is  no  evl- 
doice  to  snpiiort  the  verdict  of  tbe  Jury,  and 
calls  attention  to  Qke  tact  that  the  unties 
of  the  imeecatrix  who  lived  at  the  same 
house  did  net  testify,  and  the  inHermce  was 
suggested  that  their  guilt  prevented  tben 
from  being  put  on  tbe  stand.  That  sngges- 
Hon  is  not  ^tlrdy  without  foundation.  We 
have  not  overlooked  tbe  fact  that  defendant 
continued  to  sleep  at  Lewis'  house  ontU  he 
was  arrested.  That  fiact  tailed  to  show  In* 
nocencb  The  undes  also  rmnalned  tboe. 
They  were  equal  In  that  respect  It  Is  dlffi- 
ault  to  convict  people  who  are  Innoooit 
sometimes  difficult  to  convict  those  who  are 
guilty;  but  rape,  seductifm,  and  Incest  are 
crimes  which  stend  In  a  class  by  tbemadves. 
Oonvictlons  for  these  crimes  are  often  ivo- 
cured  through  perjury — perjury  comndtted  to 
shldd  tbe  cbarader  of  tile  pvosecatrlx  or 
some  one  else.  We  have  therefore  examined 
the  evidence  In  this  case  with  unusual  car^ 
but  have  not  found  anything  therein  whl^ 
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raises  substantial  doubt  In  our  minds  of 
the  correctness  ot  the  verdict  of  tbe  Jury. 

The  Judgment  of  tbe  trial  conrt  Is  there- 
fore affirmed. 

WILLIAMS,  C,  concurs. 

PER  CURIAM.  The  foregoing  opinion 
was  modlfled  by  tbe  court,  and,  as  nodlfled. 
Is  adopted  aa  the  opinion  of  tbe  court  All 
concur. 


STATE  V,  LIEF. 
<Sai>reme  Court  of  Missouri,  DMslon  No.  2. 
March  IS,  1913.) 

1.  Indicimbnt  and  Infobuation  (I  182*)— 

ELECnON— DlSCBETION  OF  COUBT. 

Where  several  miBdemeonors  are  charged 
In  different  counts,  it  is  la  the  discretion  of 
the  trial  conrt  wbettier  the  state  shall  be  pot 
to  an  election. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  CenL  Dig.  H  425-147,  440- 
4SS;  Dec.  Dig.  k  132.*] 

2.  FiKEB  a  1*)— Disposition  of  Pboceeds— 

CONBTITDTIONAL  AND  STATUTOBT  PBOVI- 
8ION0. 

The  proTiBion  of  Rev.  St  1900,  {  6605, 
that  all  fines  recovered  for  violations  of  the 
Food  and  Drug  Act  (Rev.  St  1909,  |S  6692- 
6605)  shall  be  paid  to  the  state  treasnrer  ia 
void  under  Const  art  11,  |  8,  providing  that 
all  fines  collected  in  tbe  severs!  counties  for 
breaches  of  the  penal  laws  shall  bdong  to  the 
county  public  school  fund. 

[Ed.  Note.— For  other  cases,  see  Fines,  Cent 
Dig.  I  2;  Dec.  Dig.  {  1.*] 

8.  SiATcmcs  (S  61*)— Fabtial  Intauoitt. 

Tbe  provision  of  Rev.  St  lOOO,  |  6606, 
that  fines  recovered  for  violation  of  the  Food 
and  Drug  Act  (Rev.  St  1909.  §|  6592-6605) 
shall  be  i>aid  to  the  state  treasurer,  which  is 
void  under  Const  art  11,  I  8,  requiring  the 
fines  to  be  paid  into  the  school  fund  of  tbe 
several  comities,  is  separable  from  and  does 
not  hivalidate  the  other  provisions  of  that  act. 

[Ed.  Note.~For  other  cases,  see  Statutes, 
Cent  Dig.  SS  58-66,  195;  Dec.  Dig.  |  61.*} 

4.  Statutes  (S  3.79*)— Uqiblativk  Inmpu- 

TATioM— "Food." 

Tbe  Food  and  Drugs  Law  (Rev.  St  1909, 
n  6692-6606),  relative  to  adulteration  and 
misbranding,  appHes  to  the  adulteration  or  mis- 
branding of  nonalcoholic  drinks,  in  view  of  sec- 
tion 6593,  defining  "food"  as  used  therein  as 
including  all  articles  used  for  food,  drink,  con- 
fectionery, or  condiment  by  man  or  animal, 
whether  nmple,  mixed,  or  compound,  and  the 
act  of  April  7,  1911  (Laws  1911,  p.  261),  rel- 
ative to  adulteration  or  misbranding  of  non- 
alcoholic drinks,  is  not  a  legislative  interpre- 
tation of  the  earlier  law  as  not  covering  non- 
alcoholic drinks. 

[Ed.  Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  {  258:  Dec.  Dig.  S  179.* 

For  other  definitions,  aee  Words  and  Phrases, 
vol.  S,  p.  2856.] 

Food  (|  20«)  —  Cbihinai.  Offsnbb— Mib- 
bbaxdin  o— * '  misbba  nded. ' ' 

An  information  charging  that  accused  bad 
in  his  posaession,  with  intent  to  sell,  a  bottle 
filled  with  soda  water,  misbranded  by  having 
blown  thereon  "Phos-Ferrone  Mfg.  Co.,"  charg- 
ed a  violation  of  the  Food  and  Drug  Act  (Rev. 
St  1909,  H  6502-6605),  forbidding  the  mia- 
brandlng  ox  foods  and  dmgs,  in  view  of  section 


6596,  providina  that  the  term  '^branded" 
shall  apply  to  all  drugs  and  articles  of  food,  tbe 
packages  or  label  of  which  ahall  bear  any 
statement,  design,  or  device,  regarding  tbe  ar- 
Ucle  contained  therein,  which  is  false  or  mis- 
leading. 

[Ed.  Note.— For  other  cases,  see  Food,  Gent 
Dig.  S  21;  Dec.  Dig.  |  20.*] 

Appeal  from  St  Louis  Court  of  Criminal 
Correction;  Calvin  N.  Miller,  Judge. 

Alexander  Lief  was  convicted  of  crime, 
and  he  appeals.  Afltemed  In  part  and  re- 
versed In  part 

The  defendant  was  convicted  on  both  counts 
of  an  Information ;  the  first  count  charging 
him  with  having  in  bis  possession,  with  in- 
tent to  sell,  a  bottle  filled  with  soda  water, 
which  was  adulterated  with  saccharine  whicb 
ia  alleged  to  be  poisonous  and  Injurious  to 
health.  Tbe  second  count  charged  him  with 
having  In  his  possession,  with  intent  to  sell, 
a  bottle  filled  with  soda  water,  which  bottle 
was  misbranded  by  having  blown  thereon 
the  words  "PboB-Ferrone  Mfg.  Oo.**  The  de- 
fendant filed  separate  motions  to  gnash  each 
of  the  counts  of  the  information.  Tbe  only 
parts  of  tbe  motion  necessary  to  be  here 
considered  are  aa  foUows: 

"Tbird.  Because  aaid  first  count  does  not 
charge  the  defendant  with  havii^  committed 
any  crime  or  misdemeanor  under  the  laws 
of  Missouri. 

"Fourth.  Because  the  aald  amended  infor- 
mation is  multifarious,  and  several  counts 
are  improperly  united  In  said  amended  Infor^ 
matlon. 

"Fifth.  Because  tbe  statute  (6696,  Bevlaed 
Statutes  Missouri  for  1900),  under  which 
this  prosecution  la  based,  la  In  violation  of 
section  4  and  section  30  of  article  2  of  tbe 
Gonstitntion  of  Missouri."  Both  those  mo- 
tions  were  overruled. 

On  tbe  first  count  tbe  evidence  showed 
that  tbe  bottles  of  soda  water  In  question 
were  delivered  to  the  city  chemist,  but  it 
foils  to  show  whether  the  contents  were 
analyzed.  There  is  no  evidence  of  any  kind 
that  the  contents  were  adulterated.  On  the 
second  count  the  evidence  tended  to  show 
that  the  defendant  had  In  bis  poss^lon, 
with  tbe  intent  to  seU,  bottles  filled  with 
soda  water,  and  tbat  the  bottles  had  blown 
therein  tbe  words,  "The  contents  of  this  bottle 
manufactured  by  the  Phos-Ferrone  Manu- 
facturing Company,  Phos-Ferrona"  There 
was  also  evidence  showing  that  soda  water 
and  Pboa-Ferrone  are  different  substances, 
and  tbeir  names  indicate  a  different  compo- 
sition. 

B^.  J.  Elene,  of  St  Louis,  fo^  appelant 
Ellott  W.  Major,  Atty.  Gen.,  and  Alex.  Z. 
Patterson,  Asst  Atty.  Gen.,  for  tbe  State. 

ROY,  C.  (after  stating  the  facts  as  above). 
[1]  1.  Where  several  misdemeanors  are  charg- 
ed In  different  counts,  it  is  a  matter  in 
the  discretion  ot  tbe  trial  court  whether 
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the  state  aball  be  put  to  an  electton.  1 
Bishop's  New  Crlm.  Prac.  I  462;  State  v. 
Plgft  8S  Hol  A^v.  S99;  State  t.  EitAy,  7 
Ma  817. 

[2,  Sj  2.  j^^ieUant  elaime  that  the  last  sen* 
teDce  In  aectton  600B  of  tbe  Berleed  Statutes, 
requiring  the  fines  recorered  under  the  prorl- 
Bl<»iB  of  that  artlde  to  be  paid  tato  the  state 
treasury.  Is  ta  contraToitlon  of  section  8  of 
article  11  of  our  state  Constitution,  which 
requliM  that  such  fines  shall  go  Into  the 
sdural  fund  of  the  several  conntlee.  We  con- 
cede such  claim.  The  defendant  goes  fur- 
ther and  aaserta  that  such  fact  InvaUdates 
all  the  penal  features  of  that  statute.  We 
think  oth«wlB&  That  proTision  Is  dearly 
separable  from  the  other  parta  of  the  stat* 
ute.  and  does  not  affect  than  in  the  least 
Haag  T.  Ward.  U6  Uo.  loc.  dt  839,  86  S. 
W.  391;  nnck  t.  Qranlte  Co.,  187  Ma  244, 
80  S.  W.  21S.  106  Am.  St  Rep.  452. 

[4]  3.  The  claim  is  made  that  the  roods 
and  Drugs  I«w  of  1907  (Laws  1907,  p.  238), 
did  not  cover  nonalcohoUc  drinks,  and  that 
the  act  of  April  7.  19U  (Laws  1911,  p.  281), 
was  an  Interpretation  of  the  law  to  that  ef- 
fect and  was  intended  to  supply  the  deficien- 
cy. Section  8Et93  provides:  'The  term  'food,' 
as  used  in  this  article,  shall  include  all  arti- 
cles used  for  food,  drink,  confectionery  or 
condiment  by  man  or  animal,  whether  sim- 
ple, mixed  or  compound."  It  is  vain  to  con- 
tend that  nonalcohoUc  drinks  are  not  "used 
for  drink"  wltbin  the  meaning  of  the  act  of 
1907.  An  examination  of  the  amendment  of 
1911  will  reveal  that  there  were  other  rea- 
sons for  the  amendment' than  tbe  one  claimed 
by  the  appellant  They  are  too  numerous  to 
be  set  out  here. 

[t]  4.  While  the  second  count  does  not  use 
the  language  of  tbe  statute  in  charging  the 
offense,  it  does  sufficiently  charge  the  of- 
fense. It  Is  not  necessary  that  the  misbrand- 
ing be  charged  under  section  6597.  That  is 
the  section  iu  reference  to  drugs.  It  suffi- 
ciently charges  under  section  6596  that  the 
bottle  bore  a  statement,  design,  or  device  re- 
garding Its  contents,  which  was  false  as  to 
tbe  person,  firm,  or  corporation  by  whom  the 
contents  were  made. 

6.  Appellant  makes  the  point  that  he  has 
been  convicted  of  two  offenses,  one  under 
each  count,  both  based  on  the  same  transac- 
tion and  diaracterized  by  only  one  intent — 
the  intent  to  sell. 

Without  discussing  the  merits  of  that  prop- 
osition, we  say  that,  as  there  Is  no  evidence 
of  any  adnlteratlon  under  the  first  count,  we 
win  reverse  the  Judgment  on  that  count,  and 
afitrm  the  Judgment  on  the  second  count  It 
is  so  ordered. 

WILLIAMS,  O..  concurs. 

PGR  CURIAM.  The  foregoing  opinion  Is 
adopted  as  the  opinion  of  the  court  All 
concur. 


riNK  V.  KANSAS  CITY  SOUTHERN 

RT.  CO. 

(Springfield  Court  of  AppeaU.  Missouri. 
March  S,  1913.    Rehearing  De- 
•     Died  March  27,  1913.) 

L  Appeal  and  Ebbob  (S  1195^^DBCiaioir  ox 

FOBIIBB  APPBAL—LaW  OP  CASE. 

A  decision  on  a  former  appeal  that  a  poi^ 
tioD  of  an  instruction  was  erxODeoos  was  tbe 
law  of  tbe  case  on  retrial,  bo  tbat  the  Instmc- 
tion,  corrected  in  accordance  with  the  prior 
opinion,  was  properly  given  on  soch  re  trial. 

[Ei.  Note.— For  other  cases,  aee  Appeal  aod 
Error.  Gent  Dig.  U  46rar-M66;  Dee.  Dig.  i 

2.  Evidence  (|  208*)  — Abandoned  Fxud- 

INQS— ADiaSBIOH. 

Abandoned  pleadings  are  competent  as  ad- 
miasioni  only  against  the  parties  to  tbe  litiga- 
tion. 

Note.— For  oth«r  ease^  see  Bvidane, 
Gent  Dig.  M  71A-726;  DecTDlg.  |  206.*] 

Appeal  from  Circuit  Court;  Jaspra  Oonnty ; 
Joseph  D.  Perkins,  Judge. 

Action  by  Clarence  Fink,  by  hla  next 
friend,  Louis  Fink,  against  the  Kansas  City 
Southern  Railway  Company.  Judgmoit  for 
I^aintiff,  and  defendant  appeals.  Affirmed. 

Gyros  Crane,  of  Kansas  City,  J.  W.  Mc- 
Antlre,  of  Joplln,  and  O.  L.  Cravens,  of  Ne- 
osho, for  appellant  Thomaa  ft  Hackneiy,  ctf 
Carthage,  for  respondent 

ROBKBTSON,  P.  J.  This  Is  a  second  ap- 
peal in  this  case,  and  the  opinion  when  it 
was  here  before  is  found  in  161  Mo.  App.  314, 
143  S.  W.  668,  which  fnUy  states  tlie  facts 
not  materially  different  from  those  developed 
on  tbe  second  trial. 

The  only  errors  assigned  by  tbe  appellant 
are  as  follows:  "(1)  Instruction  No.  1  given 
for  plaintiff  is  erroneous.  (2)  Tbe  court 
erred  in  excluding  tbe  petltioDS  filed  by  the 
plaintiff  In  the  first  case." 

[1]  When  the  case  was  here  before,  it  was 
reversed  on  account  of  an  error  in  the  first 
Instruction,  and  as  the  correction  was  made 
In  that  instruction,  when  the  case  was  tried 
the  second  time,  in  accordance  with  the  views 
of  this  court  In  tbe  previous  opinion,  we 
are  relieved  of  the  necessity  of  any  furtha> 
consideration  of  the  first  assignment  of  er- 
ror. 

Referring  to  the  previous  opinion  of  this 
court  It  will  be  observed  that  reference  ta 
made  to  tbe  action  of  the  court  in  refusing 
to  admit  tbe  petition  and  the  amendment 
thereof  filed  In  another  action ;  and  when  the 
case  was  being  tried  the  second  time  the  de- 
fendant offered  the  original  petition  in  that 
suit  (the  substance  of  which  Is  set  out  In 
tbe  former  opinion  of  this  court  at  page  321 
of  161  Mo.  App.,  page  570  of  143  8.  W.)  "for 
tbe  purpose  not  only  of  binding  the  plain- 
tiff In  this  case  but  for  tbe  further  purpose 
of  contradicting  the  tatfaer  of  the  ptalntlff 
who  testified  In  this  ease"— thus  Incorporat- 
ing and  Imposing  a  purpose  for  which  this 
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ooDrt  has  decided  It  conld  not  be  used.  Tbe 
amended  petition  (the  alle«atlona  (tf  which 
with  reference  to  the  position  of  the  boy 
when  the  accident  occurred  are  the  same  as 
In  the  original,  adding  only  on  this  featnre  of 
the  case,  ttiat  whoi  the  boy  dodged  be  was 
drawn  nndtt  the  train.  Instead  of  that  he 
slipped  and  fell  under  the  train)  was  offered 
"for  the  solq  purpose  of  contradicting  the 
testimony  of  Louis  Sink  In  this  case  as  to 
his  knowledge  of  and  testlnumy  as  to  the 
statements  made  by  bis  son  at  the  freight 
depot."  The  d^endant  placed  two  witnesses 
on  the  stand  who  testified  that  Immediately 
afta  the  acddoit  occurred  the  boy  was  car- 
ried to  the  freight  house  (tf  defendant  and 
that  when  bis  father,  liOuls  Fink,  appeared 
then,  the  boy,  in  t^lng  bis  father  about  the 
aqcidmt,  stated  that  the  brakeman  threw 
s(»iiething  at  hSm,  and  be  dodged  and  fell 
under  the  train.  The  only  testimony  of  the 
father,  Louis  Fink,  that  has  beea  pointed  out 
to  us  in  the  record,  and  that  we  have  been 
able  to  find  upon  this  feature  of  the  contra- 
tion  that  the  amended  petition  should  have 
been  admitted  in  evldaice,  was  to  the  effect 
that  when  be  arrived  at  the  depot  he  asked 
the  boy  how  he  sot  hart,  and  that  he  was 
then  asked  this  queatlon :  "He  told  yon  that 
he  was  standing  between  two  cars,  and  that 
the  brakle  threw  something  at  him,  and  he 
went  to  dodge,  and  he  was  sacked  under  the 
train,  didn't  her'  To  which  he  answered: 
"No,  sir."  This  qnestlou  and  answer  is  not 
contradicted  by  the  testimony  of  the  two  wit- 
nesses above  referred  to,  who  in  their  testi- 
mony stated  that  the  boy  said  to  his  father 
at  the  fright  depot  that  he  fell  under  the 
train. 

[2]  The  earliest  decision  of  the  Supreme 
Court  of  this  state  which  we  have  found  up- 
on the  subject  of  the  admission  of  abandoned 
pleadings  Is  that  of  Dowzelot  v.  RawUngs, 
58  Mo.  7S,  77,  and  is  only  to  the  effect  that 
they  are  competent  against  the  parties  to  the 
litigation  as  admissions.  In  the  case  of 
Snyder  v.  Railroad,  112  Mo.  627,  541,  20  8. 
W.  885^  888.  It  was  held  that  they  are  com- 
petent "against  the  party  making  It  as  an 
admission." 

The  Judgment  of  the  trial  court  is  affirmed. 
All  concur. 


BURNETT  et  aL  t.  ATCHISON,  T.  *  B. 
F.  R.  CO. 

(St  Louis  Coort  of  Appeals.   Missouri.  March 
1.  1913.) 

1.  Railboadb  (i  827*)  —  Opxbation  — Acci- 

DEKTB  AT  GBOSBIHOS-^HTEIBirrOBT  NKO- 
UOBNCB. 

One  who,  familiar  with  the  premises,  ran 
along  a  sidewalk  immediately  In  front  of  a  train 
without,  so  far  as  appears,  looMna  or  llsteDina, 
when  he  eottld  have  seen  die  tnun  from  vari- 
ODS  p<4ats,  and  deariy  when  eight  feet  from 
the  tnck,  was  guflty  of  contributory  negli- 
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gence,  barring  recovery  for  his  death,  though 
the  train  was  running  at  an  excessive  speed 
and  without  headUglit  or  waminc  signals. 

[E}d.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  1013-10S8;  Dec  Dig.  1  827.*} 

2.  Rahaoadb  (I  888*)— GnoBSiHa  AocfDinr 

—Last  Chakgb  Doonin. 

There  la  no  room  for  application  of  the 
humanitarian  or  last  clear  chance  role,  where, 
between  the  time  that,  by  any  lookout,  an  en- 
gineer could  have  seen  one  who  ran  in  front  of 
Us  train  and  the  time  he  was  on  the  track, 
there  was  no  possibility  of  stopping  the  train. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  U  1096-1099;  Dec  Dig.  S  S38.*] 

Appeal  from  Clrcalt  Court,  Scotland  Coun- 
ty; Oha&  D.  Stewart,  Judge. 

Action  by  darenoe  Burnett  and  others 
against  the  Atchison,  Topeka  *  Sante  V6 
Railroad  Company.  Judgment  for  plaintiffs ; 
defendant  appeals.  Reversed. 

Counsel  for  appellant  dted  the  following 
cases  and  antborltieB: 

Laun  V.  Railway  Co.,  216  Mo.  668,  116  S. 
W.  663;  Burge  v.  Wabash  Ry.,  148  S.  W. 
926;  Newton  r.  Railway  Co.,  152  Mo.  App. 
167, 132  S.  W.  1195;  Biggins  v.  Railway  Co., 
197  Mo.  300,  96  S.  W.  '863;  Harlan  v.  RaU- 
way  Co.,  64  Mo.  480;  Butts  v.  Railway  Co., 
08  Mo.  272,  11  8.  W.  754;  Green  v.  Railway 
Co..  192  Mo.  131,  90  S.  W.  805 ;  Glardina  v. 
RaUway  Ca,  186  Mo.  330,  84  S.  W.  928; 
Schaub  V.  Railway  Co..  138  Mo.  App.  444,  113 
S.  W.  1163;  Duncan  v.  Railway  Co.,  46  Mo. 
App.  198 ;  Lien  v.  Railway  Co.,  79  Mo.  A.pp. 
476;  Jones  v.  Barnard,  63  Mo.  App.  601; 
Drake  v.  Railway  Co.,  51  Mo.  App.  662;  Mc- 
Gee  V.  Railway  Co.,  214  Mo.  530,  114  S.  W. 
33;  Caldwell  v.  Railway  Co.,  58  Mo.  App. 
453;  Yancey  v.  Railway  Co.,  93  Mo.  433,  6  S. 
W.  272;  Boyd  v.  Railway  Co.,  106  Mo.  371, 
16  S.  W.  909;  Moore  v.  Railway  Co.,  176  Mo. 
628,  75  S.  W.  672;  Kelley  v.  Railway  Co.,  76 
Mo.  138;  Harlan  v.  Railway  Co.,  65  Mo.  22; 
Reno  V.  Railway  Co.,  180  Mo.  470,  79  S.  W. 
464;  McCreery  v.  Railway  Co.,  221  Mo.  18, 
120  S.  W.  24;  Van  Bach  v.  Railway  Co.,  17^ 
Mo.  338,  71  S.  TV.  358;  Guyer  v.  Railway  Co., 
174  Mo.  344,  73  S.  W.  684;  Watson  V.  Rail- 
way Co.,  133  Mo.  246,  34  S.  W.  573;  Schmidt 
V.  Railway  CO.,  101  Mo.  215,  90  S.  W.  136,  8 
L.  B.  A  (N.  S.)  196:  Boring  v.  Railway  Co., 
194  Mo.  541,  92  S.  W.  666;  Markowltz  v. 
Railway  Co.,  186  Mo.  360.  85  S.  W.  361,  69  L. 
R.  A.  388;  Peterson  v.  Railway  Co.,  166  Ma 
662,  67  S.  W.  709;  Stotier  T.  Railway  Co., 
204  Mo.  619.  108  S.  W.  1;  Hayden  v.  Rail- 
way Co.,  124  Mo.  666.  28  S.  W.  74;  Kelsay  v. 
Railway  Co..  129  Mo.  362,  30  S.  W.  830;  T^ne 
V.  Railway  Co.,  132  Mo.  4,  33  S.  W.  645, 
1128;  Mockowlk  v.  Railway  Co.,  196  Mo.  660, 
94  S.  W.  266;  Sanguinette  v.  Railway  Co., 
196  Mo.  466,  95  S.  W.  386;  Moody  v.  Railway 
Co.,  68  Mo.  470;  Payne  v.  Railway  Co.,  136 
Mo.  662,  38  S.  W.  308;  Hook  v.  Railway  Co.. 
162  Mo.  569,  63  S.  W.  300;  Walker  v.  Rail- 
way Co.,  193  Mo.  463.  02  S.  W.  83;  Zlmmer- 
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man  v.  Railway  Oo.,  71  Mo.  476;  Heme  r. 
BailwB7  Co.,  71  Mo.  688;  Purl  t.  Hallway 
Cok,  72  Mo.  168;  Turner  v.  Railway  Ga,  74 
Ha  602;  HizBon  v.  Railway  Co..  80  Mo.  835; 
Fox  v..  Hallway  Co.,  Si  Mo.  679;  Huggart  v. 
Railway,  134  Mo.  678,  SO  a  W.  220;  Por- 
ter T.  Railway  Co.,  109  Mo.  82,  97  S.  W.  880; 
Fletcher  t.  Railway  Co.,  64  Mo.  484 ;  Lenlz 
T.  Railway  Co.,  76  Mo.  86;  Stepp  v.  Railway 
Co.,  85  Mo.  229;  Lennon  v.  Ballmiy  Go,  196 
Mo.  514,  94  S.  W.  979;  Petty  t.  Hallway, 
179  Mo.  666,  78  S.  W.  1003;  Mats  t.  Hallway 
Co.,  21?  Mo.  275,  117  S.  W.  684;  ModiowllE  T. 
Hallway  Ga.  190  Mo.  671,  94  8.  W.  266;  Blg- 
glna  T.  Railway  Co.,  187  Ma  317,  95  S.  W. 
868;  Adair  r.  Mette^  160  Ma  496.  67  S.  W. 
651;  Sackberger  t.  Grand  Lodge,  73  Ma  App. 
88;  Moberly  t.  Hallway  Co..  98  Ma  183,  11 
8.  W.  569 ;  Winter  v.  Suprme  Lodge,  00  Mo. 
Ai^.  1,  69  S.  W.  662;  Morton  T.  Heidorn.  135 
Ma  009,  37  S.  W.  504;  Ham  Barret,  28 
Mo.  388;  Rapp  t.  Railway  Co.,  100  Ma  423, 
17  8.  W.  487;  Myers  v.  City,  108  Ma  480, 18 
B.  W.  014;  Welter  t.  Railway,  120  Ma  OSS, 
28  S.  W.  1001,  25  S.  W.  682;  Bluedom  t. 
Railway.  121  Ma  258.  25  8.  W.  943;  Scbep- 
ers  T.  Railway.  120  Ma  665,  29  S.  W.  712; 
Payne  t.  Hallway,  129  Mo.  405,  31  &.  W.  885; 
Erhart  T.  Dietrich,  118  Mo.  418,  24  S.  W. 
188;  Haycraft  t.  Grlgsby,  88  Mo.  Am.  356; 
Lee  T.  Knapp,  65  Mo.  App.  390;  Margo  v. 
Railway  Co.,  213  Pa.  463,  62  Atl.  1079;  Rail- 
vray  Co.  v.  Downs,  122  111.  App.  545;  Deutscfa- 
mann  v.  Railway  Co.,  78  App.  Div.  413,  79  N. 
Y.  Supp.  1043;  Skipton  t.  Hallway  Co.,  82 
Mo.  App.  131;  Percell  t.  Railway  Co.,  126 
Mo.  App.  44,  loc.  dt.  &.%  103  S.  W.  115;  Dyrcz 
V.  Railway  Co.,  238  Mo.  33,  141  S.  W.  861; 
Conrad  Grocer  Co.  v.  Railroad,  89  Mo.  App. 
534;  Fellenz  t.  Railroad  Co.,  106  Mo.  App. 
164,  80  S.  W.  49;  Dey  v.  Railways  Co.  of  St 
Louis,  140  Mo.  App.  461, 120  S.  W.  134;  Rlss- 
ler  T.  Transit  Co.,  113  Mo.  App.  120,  87  S.  W. 
578 ;  Holland  T.  Mo.  Paa  tty.  Co.,  210  Mo. 
338,  109  8.  W.  19;  Pepper  t.  Railroad,  106 
Cal.  3#19,  38  Pac  974;  Wilson  t.  N.  T.,  etc., 
Ry.  Co.,  IS  B.  I.  608,  29  AtL  300;  Crandall 
T.  Lehigh,  etc.,  By.  Co.,  72  Hnn,  431,  25  N.  T. 
Snpp.  161;  McKluney  v.  Chicago,  etc,  By. 
Co.,  87  Wis.  282,  58  N.  W.  380;  Atchison, 
etc.,  By.  Co.  V.  Booth,  63  lU.  App.  303  ;  3  El- 
Uott  oo  Railroads  (2d  Ed.)  1164;  Wheeler  v. 
Wall,  157  Mo.  App.  38,  137  S.  W.  03;  Dey  v. 
United  Bys.  Co.  of  St  Louis,  140  Mo.  App. 
461,  120  8.  W.  134;  Washington,  etc.,  R.  Co. 
T.  Lacey,  94  Va.  400,  475,  26  8.  a  834. 

Counsel  for  respondents  cited  the  following 
cases  and  antborltles: 

Zimmerman  t.  Han.  &  St  Joe  By.,  71  Mo. 
476;  8  Encyc.  of  Eyi.  859;  Baltimore  &  P.  B. 
Co.  T.  Landrigan,  191  V.  S.  461,  24  Sup.  Ct 
137,  48  L.  Ed.  262 ;  Atch.,  T.  ft  S.  F.  R  Oo. 
T.  Aderhold,  68  Kan.  293.  40  Paa  83;  Norton 
T.  N.  C.  H.,  122  N.  O.  910,  20  3.  B.  880;  Grant 
T.  Becker.  12  Or.  329,  7  Pac.  318;  Hanlon  t. 
Ma  P.  By.,  104  Mo.  881, 16  8.  W.  288;  Beaka 


T.  C  M.  *  8t  P.  R.  R.  Oa«  n  Iowa.  1ST.  41 
N.  W.  600;  8  Eney.  of  ErL  897;  Sefanzo  t. 
Pa.  B.  Oa.  107  Pa.  8,  02  Am.  R^  468;  Ba- 
ker T.  Kansas  City  ft  M.  R.  Go..  147  Mo.  140, 
48  8.  W.  838;  Ariibrook  Frederick  Ave.  R. 
Go,  18  Ma  App.  200:  Flick  r.  St  li^  K.  G, 
etc:,  Ry..  6  Mo.  App.  485;  a.  a,  75  Mo.  IM2: 
Day  T.  M.,  K.  &  T.  Ry.,  182  Ma  App^  70T.  112 
8.  W.  1019;  St  Lonls  8.  W.  By.  Co.  r.  Cock- 
rUl  (Tex.  aT.  App.)  Ill  S.  W.  1092  ;  29  Cyc 
436;  Brannocfc  t.  Elmore,  114  Ma  S5,  21  & 
W.  451;  Schleretb  t.  Ma  P.  Ry..  96  Ua  509; 
10  8.  W.  06;  SnlUTan  t.  Ma  P.  By.,  97  Ma 
113, 10  8.  W.  862;  a.  c,  117  Ma  214,  28  &  W. 
149;  Bluedom  t.  By.  Ca.  108  Ma  438,  18  S. 
W.  1108,  32  Am.  St  Hep^  OU;  Franke  t.  8t 
Louis,  UO  Ma  516,  19  S.  W.  988;  29  Cyc. 
516;  Bluedom  v.  M.  P.  Ry.,  121  Ma  258.  25 
S.  W.  948;  Muri^  t.  Wabash  R.  H.,  228  Ma 
66,  128  8.  W.  481:  Jackson  t.  Grand  Are. 
Ry.  Go.,  118  Ma  199,  loc.  dt  218,  24  8.  W. 
182;  Fearona  t.  Ballnad.  180  Mo.  loe.  eft 
222,  79  S.  W.  384;  Montgomery  t.  Ma  Paa 
R.  H.  Co,  181  Mo.  485,  78  8.  W.  930;  Meng 
T.  St  Loula  ft  Suburban  Ry.  Ga,  106  Ma 
App.  653,  84  S.  W.  213;  Smith  T.  Wabash  R. 
Ca,  129  Mo.  App.  422,  107  S.  W.  22;  Smith  T. 
BvOmA,  167  Ma  App.  177.  137  S.  W.  TOt 

T.  B.  Morrow  and  James  P.  Gilmore,  both 
of  Kansas  City,  N.  M.  Pettinglll,  of  Memphis, 
and  John  H.  Lathrop,  of  Kansas  City,  for 
appellant  B.  B.  McEee,  of  Memphis,  and 
Fells  J.  Hushes,  of  Keokuk,  Iowa,  for  re* 
spoudents. 

BBTMOLDS.  P.  J.  PlalntUb,  as  next  of 
kin  of  tb^r  brother,  Elbert  Burnett  bring 
this  actlcm  against  the  railroad  company  wi- 
der the  law  of  the  state  of  Kansas  whtdi 
provides,  in  substance,  that  when  tbe  death 
of  one  Is  caused  bs  the  wrongful  act  or  omis- 
sion of  another,  the  next  of  kin,  wboi  no 
pwHinal  repreaentatires  had  been  aM>oint- 
ed,  tbe  deceased  having  bean  a  resUtent  of 
that  state  at  the  tlme^  may  maintain  an  ac- 
tion for  the  death,  if  the  one  killed  could 
have  malnUitned  an  action  had  be  lived 
against  the  company  for  injury  for  the  same 
act  or  omission.  Such  action  most  be  com- 
menced within  two  yean;  tbe  damage  re- 
coverable not  to  exceed  tea  thousand  dollar^ 
and  the  recovery  must  Inure  to  die  exclusive 
benefit  of  the-  widow  and  children.  If  any, 
or  next  of  kin,  to  be  dlatributed  In  the  same 
manner  as  personal  propwty  of  the  deceased. 
See  Dassler's  Compilation  (iS&d)  General  Stat 
utes  Kansas^  H  4686  and  4687. 

Burnett  left  no  parents  nor  <dilldrai,  as 
is  averred,  nor  was  there  any  admlnla- 
trator  m  his'  estata  AlleglnK  that  the 
killing  of  Elbert  Burnett  occurred  tbrons^ 
the  wroiufVl  act  of  defeidant  In  running 
one  of  its  trains  tiirough  the  <Atj  at  a  very 
high  and  unlawful  rate  of  q)eed  and  withoat 
prc^r  beadl^ta  and  wiOiont  ringing  a  btH 
or  sounding  a  whistle,  in  violatton  of  aa 
ordinance  of  the  city,  and  whUe  the  deceased 
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was  colng  along  tbe  sidewalk  of  a  public 
street  in  tbe  city  that  crossed  defendant's 
track,  defendant's  train  by  which  be  was 
killed  then  going  across  that  street  at  the  on- 
lawful  and  reckless  rate  of  about  sixty  miles 
an  hour,  damages  are  demanded  in  the  som 
of  two  thousand  dollars. 

Tbe  cause  was  tried  to  a  Jury  in  the  cir- 
cuit court  and  a  verdict  returned  in  favor 
of  plaintiffs  in  the  sum  of  f2,0U0,  judgment 
following.  Interposing  a  motion  for  a  pew 
trial  as  well  as  one  in  arrest  and  saving  ez- 
ceptlous  to  the  action  of  tbe  court  in  over- 
ruling these,  defendant  has  duly  perfected 
its  appeal  to  this  court. 

The  contention  of  counsel  for  appellant  Is 
that  on  all  the  evidence  in  the  case  tbe  court 
should  have  directed  tbe  Jury  that  plaintiffs 
could  not  recover. 

If  this  contention  la  correct,  there  is  no 
occasion  to  examine  Into  tbe  other  points 
made  by  tbe  learned  counsel  on  either  side. 

According  to  evidence  given  on  behalf  of 
plaintiffs  in  this  case,  Elbert  Burnett,  him- 
self a  young  man,  with  one  or  more  other 
young  m^,  were  at  the  house  of  one  Brunk, 
a  friend,  in  Nlckerson,  Kansas,  on  Tbanks- 
gtvbig  Day,  1908.  Nlckerson  is  a  small  city 
or  town  of  ten  or  fifteen  hundred  inhab' 
Itants.  Young  Burnett  was  working  at  a 
farm  outside  of  Nlckerson  but  at  the  time 
was  living  with  one  Maize,  whose  house  was 
about  a  fourth  of  a  mile  from  town,  He 
and  Maize  went  to  the  bouse  of  Brunk  on 
Main  street,  and  tbe  three  of  tiiem  went  from 
there  and  along  tliat  street,  and  which  cross- 
es tbe  railroad  tracks,  to  a  restaurant  on 
Main  street  about  one  hundred  and  fifty 
feet  nortb  ol|  the  tracks  of  defendant,  Brunk's 
bouse  being  a  short  distance  south  of  those 
traduL  Intending  to  leave  tlieir  homes  and 
go  to  the  farm  or  farms  on  which  they  were 
employed  early  the  following  morning,  and 
wanting  to  buy  tobacco,  th^  wait  over  to 
the  restaurant  that  night  to  do  so,  knowing 
that  and  other  stores  would  not  be  open 
early  tbe  next  morning.  Th^  started  from 
Brunk's  bouse  and  reached  this  restaurant 
between  seven  and  eight  o*clo<^  of  Thank»> 
giving  nigbt  They  all  wanted  to  make  the 
trip  and  get  back  to  Brunk's  house  for  a 
contemplated  party  to  be  held  there  that 
night  as  quickly  as  possible — "were  in  a 
hurry  to  get  back,"  said  witnesses.  To  reach 
the  restaurant  from  Brunk's  they  went  along 
Main  street  and  crossed  the  railroad  track 
at  the  place  at  which  the  accident  after- 
wards happened.  Reaching  tbe  restaurant, 
tbey  bought  tbelr  tobacco.  Brunk  left  tbe 
restaurant  first,  Burnett  and  Maize  stopping 
in  it  a  moment  or  two  longer  to  light  their 
pipes.  There  was  a  small  building  on  Main 
street  immediately  adjoining  tbe  restaurant 
on  the  south  which  covered  about  thirty 
feet  front  along  Main  street  and  was  tbe 
only  building  between  the  restaurant  and 
the  depot  of  defendant  Tbe  depot  Is  about 
forty  feet  west  of  the  sidewalk  along  Main 
IM  S.W.-72 


Street  A  sbort  distance,  about  ^i^ty  or 
ninety  feet,  south  of  the  restaurant  was  a 
cross  street  and  between  that  cross  street 
and  the  depot  was  what  Is  called  "a  bouse 
track"  of  tbe  railroad  company,  on  which 
several  box  cars  were  In  place  at  the  time. 
After  one  passed  the  bouse  adjoining  tbe 
restaurant  one  conld  see  west  up  the  track 
of  tbe  defendant  company  for  several  hun- 
dred yards  unless  standing  so  that  these  cars 
on  tbe  house  track  Intervened,  and  until  you 
reached  the  deiwt  When  yon  were  directly 
to  the  east  of  that,  of  course  the  view  to- 
ward tbe  west  was  cut  off.  Tbe  house  track 
was  parallel  with  the  depot  and  at  a  right 
angle  to  Main  street  There  was  a  tool  house 
on  the  line  of  tbe  railroad  about  four  hun- 
dred yards  west  of  tbe  depot;  also  a  small 
coal  house  some  hundred  and  fifty  feet  west 
of  the  depot  and  along  tbe  railroad  track. 
Brunk,  walking  along  Main  street  after  leav- 
ing the  restaurant  and  passing  the  adjoining 
building,  was  overtaken  by  Burnett  and 
Maize,  who  were  either  walking  at  a  very 
rapid  gait  or  running.  The  weight  of  de- 
fendant's testimony  is  that  tbey  were  run- 
ning, young  Burnett  outstripping  Maize.  As 
Brunk  was  walking  along  and  had  reached 
the  south  side  of  the  cross  street — about 
sixty  feet  from  the  depot — he  saw  a  bla(^ 
body,  "a  dark  body,"  which  be  took  to  be  a 
train,  coming  rapidly  along  the  railroad 
track  from  the  west  He  called  out  to  the 
two  young  men  to  wait  to  stop,  and  Maize 
stopped.  Tbey  had  passed  Brunk  Just  before 
he  saw  this  black  objoct,  and  it  was  then  be 
called  to  them.  Maize  stopped  about  sixty- 
five  or  seventy-five  feet  from  tbe  main  track. 
Burnett  was  tbrai  about  twenty-five  or  thirty 
feet  ahead  of  Maize  and  kept  on  until  reach- 
ing and  trying  to  cross  tbe  track,  he  was  bit 
by  the  oncoming  train;  did  not  look  back; 
did  not  stop;  was  not  seen  by  any  one  to 
look  to  tbe  west  from  which  direction  the 
train  was  approaching.  He  either  failed  to 
hear  Brunk  or,  hearing,  did  not  heed  him,  but 
kept  on.  One  reaching  within  eight  feet  of 
tbe  track  had  a  clear  view  west  and  along 
it  for  over  a  mile.  Immediately  upon  reach- 
ing tbe  railroad  track  and  apparently  hav* 
lug  passed  a  little  beyond  the  center  of  It 
Burnett  was  struck  by  the  train  of  defend- 
ant This  train  was  composed  of  an  engine, 
a  caboose  and  tour  or  five  freight  cars  and 
was  moving  at  great  speed,  tbe  witnesses 
varying  as  to  that  some  placing  it  at  sixty 
miles  an  hour;  indeed,  only  one  witness 
placed  its  speed  as  low  as  thirty-five  miles 
an  hour,  all  of  the  others,  and  there  were 
several  of  tbem,  testifying  that  its  speed  was 
from  forty-five  to  ^ty  miles  an  hour.  The 
engine  luid  no  headlight  burning;  no  one 
heard  a  bell  or  whistle;  tbe  only  lights  about 
the  engine  were  two  white  lights  in  front 
on  either  side  of  tbe  headlight  it  being  in 
evidence  that  these  are  small  signal  lights 
Indicating  that  tbe  train  was  an  extra  one, 
and  tbe  evidence  is  oncontradicted  that  this 
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was  tbe  fact  It  Ib  In  evidence  that  under 
the  ordinances  of  the  town  of  Nlckerson,  the 
lawfnl  rate  of  speed  tlirongb  the  corporate 
limits  of  NlcftersoQ  was  not  to  exceed  six 
miles  an  hour.  There  was  an  automatic 
signal,  either  bell  or  light,  at  the  crossing 
of  Main  street  and  the  railroad  track,  but 
it  was  not  In  operation  on  the  night  of  the 
accident  and  had  been  out  of  order  for  two 
or  three  days  prior  thereto.  In  addition  to 
Brunk  two  or  three  other  witnesses  testified 
that  from  the  various  positions  they  occu- 
pied, they  had  seen  this  approaching  train; 
some  of  them  testified,  to  having  heard  the 
wtiistle  of  a  train  when  it  was  a  mile  away, 
but  as  the  tracks  of  another  railroad  run 
parallel  with  those  of  defendant  but  about 
four  blocks  away,  possibly  something  like 
three  hundred  yards  south  of  them,  at  the 
distance  from  which  the  sound  apparently 
came  the  witnesses  were  uncertain  as  to 
whether  the  whistle  they  heard  or  the  rumble 
of  the  train,  also  heard  by  one  or  more,  Was 
made  by  a  train  on  the  line  of  defendant's 
road  or  on  ttuit  of  the  other  road.  There  was 
some  evidence  tending  to  show  that  Burnett 
and  Maize  were  running  a  race.  Other  wit- 
nesses, however,  for  plaintiff  said  they  were 
merely  running  together,  although  Burnett 
was  some  few  feet,  possibly  twenty-five  or 
thirty  feet,  in  advance  of  Maize,  when  Maize 
stopped  on  the  hall  of  Brunk,  Maize  then 
being  near  the  north  side  of  the  depot  build- 
ing. The  track  was  some  eight  feet  south 
of  the  front  of  that  building,  there  being  a 
platform  that  wide  between  the  depot  build- 
ing and  the  tra(A.  At  all  events  the  testi- 
mony is  all  one  way  to  the  effect  that  when 
Brunk  called  out  to  the  two  young  men 
Maize  stopped  at  a  point  beyond  danger  and 
young  Bnrnett  kept  on  to  his  death.  These 
in  outline  are  the  facts  in  the  case,  the  tes- 
timony of  the  platntieTs  witnesses  varying 
as  to  where  the  on-coming  train  could  be 
seen  from,  as  to  their  opportunity  to  see  and 
hear  It,  and  as  to  tbe  fact  of  their  seeing 
and  hearing  it  There  is  no  dispute  what- 
evCT  over  the  fact  however,  that  young  Bur- 
nett was  either  running  or  walking  very 
rapidly  and  tbat  without  any  halt  whatever 
as  he  approached  the  track  he  attempted  to 
cross  it  It  may  be  conceded  in  favor  of 
plaintiffs  that  as  a  matter  of  fact  he  did 
not  see  nor  hear  the  approaching  train  until 
too  late  to  avoid  it;  in  iraint  of  fftct  the 
evidence  tends  very  strongly  to  convey  the 
Impression,  tbat,  to  use  a  common  expres- 
sion, the  unfortunate  young  man  "never 
knew  what  hit  htm."  When  the  engine 
struck  him  he  was  carried  something  like 
a  hundred  or  a  hundred  and  fifty  feet  and 
when  hia  friends,  after  procuring  a  lantern, 
went  to  find  him,  finding  him  some  fire 
minutes  after  his  tUsappearance,  he  was  ly- 
ing sonth  of  the  tnu^,  a  leg  and  arm  brok- 
tiu.  and  he  dead. 

[1]  On  this  state  of  facts,  whldi  we  make 
briefly,  we  think  accurately,  bat  from  a  care- 


ful reading  of  the  testimony  In  the  case,  we 
are  bound  to  hold  that  the  case  sbonld  not 
have  gone  to  the  Jury  but  that  the  dennirrer 
to  the  evidence  should  have  been  sustained. 
That  the  defendant  railroad  company  was 
grossly  negligent  in  disregarding  the  speed 
ordinance  of  tbe  town  in  running  without  a 
headlight  in  providing  no  watchman  or  sig- 
nal at  this  street  crossing  in  the  town,  in 
running  at  an  excessive  rate  of  speed  in  that 
locality,  even  leaving  out  of  consideration 
tbe  town  ordinance,  is  beyond  question.  But 
we  cannot  escape  from  the  conviction,  and 
are  compelled  to  hold  as  a  matter  of  law, 
that  this  unfortunate  young  man  was  guilty 
of  such  contributory  negligence  as  barred  a 
recovery  by  his  representatives.  Oases  of 
this  kind  have  been  before  our  court  so  fre- 
quently and  are  so  fully  collated  by  tbe  learn- 
ed counsel  for  the  respective  parties  that  it 
would  be  an  idle  consumption  of  time  and  an 
Inexcusable  consumption  of  space  for  us  to 
attempt  to  enumerate  all  of  them.  Doubt- 
less the  briefs  of  counsel  will  appear  In  the 
report  of  the  case,  and  In  th(ne  briefs,  so  far 
as  we  bare  occasion  to  examine  them,  every 
authority  having  any  possible  bearing  upon 
this  case  baa  been  collated. 

As  covering  the  general  proposltton  here 
InTolved,  we  ref^r  to  the  decision  by  onr 
own  court  In  Dey  r.  United  Railways  Co.. 
140  Mo.  App.  4«1,  120  8.  W.  134.  There 
Wasblngbm,  etc..  By.  Go.  t.  Lac^,  M  Va. 
46a  loc;  dt  47S.  26  S.  E.  68i,  Is  cited  and 
quoted  with  approval  as  holdix«  that,  "The 
mere  fitct  of  looking  and  Ustmlng  Is  not  al< 
ways  a  performance  of  the  duty  Incambnit 
upcm  the  traveler,  for  be  mnst  also  exerdse 
care  to  make  tbe  act  of  looking  and  listening 
reasMiably  ^ectlve.  He  most  not  approadi 
the  tra^  at  waxix  a  rate  of  aipeed  that  when 
he  reaches  the  point  where  be  can  see  or 
hear  the  train  Itself  It  is  too  late  to  protect 
himself  from  Injury.  He  must  ex^dse  chv 
dinaiy  care  in  attempting  to  cross,  or  in 
crossing  tbe  track,  and  care  is  never  ordinary 
care  unless  it  is  proportionate  to  the  known 
danger." 

Tbts  young  man  was  familiar  with  the 
premises;  he  must  have  known  as  a  man  of 
Intelligence,  as  he  la  shown  to  have  been, 
that  extra  trains  were  a  matter  of  almost 
dally  occurrence,  certainly  were  to  be  expect- 
ed. He  knew,  because  he  bad  crossed  it  but 
a  few  moments  before,  that  he  was  approach- 
ing a  railroad  track,  an  object  as  has  been 
said  by  our  court  and  our  Supreme  Court  In 
many  cases,  In  itself  a  warning  of  danger. 
So  far  as  the  evidence  of  the  witnesses  for 
plaintiffs  themselves  shows,  Bnmett  neither 
looked  nor  listened;  nor  did  he  stop  when 
called  to  by  his  companion.  We  are  not  to 
be  understood  as  holding  that  it  was  his 
duty  to  stop  when  approadUng  the  track 
before  attempting  to  cross,  and  we  are  not 
holding  that  the  evidence  shows  that  be 
heard  his  companion  call  to  him,  but  are 


Digitized  by 


Arte.) 


EOIiLENBXRa  MUSIC  00.  BANKSTON 


1139 


merely  referrlDg  to  tbese  facts  as  incidents 
connected  with  the  transaction.  In  addition 
to  what  is  said  by  our  court  In  the  Dey  Case, 
the  facts  In  Laun  t.  St.  Louis  &  San  Fran- 
dsco  R.  Co.,  216  Mo.  563,  116  S.  W.  563,  are 
sufficiently  analogous  to  those  of  the  case  at 
bar  to  make  that  decision  controlling  in  this 
case.  So,  too,  It  may  be  said  of  Surge  v. 
Wabash  RaUroad  Oo.  <Siip.)  148  S.  W.  926. 
See,  also,  Newton  t.  Wabash  Railroad  Co., 
152  Mo.  App.  187,  loc  dt  172,  182  8.  W. 
1195. 

[2]  There  Is  no  room  here  for  the  applica- 
tion of  the  humanitarian  or  last  clear  chance 
role.  Between  the  time  when  young  'Burnett 
cleared  the  depot  and  was  on  the  track  and 
that  wboi  by  any  lo<AoQt  the  engineer  could 
hare  seen  him,  there  was  no  possibility  of 
8toiM>lng  the  on-coming  engine. 

KeqwudentB  argue  that  If  the  train  had 
ben  going  at  not  to  exceed  six  miles  an  hour, 
the  aoddent  would  not  have  occurred.  Who 
can  say  that?  Who  can  say  what  tiie  sltoa- 
tlon  wonld  then  have  been? 

On  consideration  of  the  facts-  In  the  case 
and  the  law  applicable  to  It,  as  laid  down  In 
the  cases  we  have  dted,  we  eon  come  to  no 
conclusion  other  than  that  the  Judgment  of 
the  dnmit  court  must  be  reversed.  It  Is  so 
ordered. 

NORTONI  and  AIXEN,  JJ.,  concur. 


HOLLBNBEBG  MUSIC  CO.  t.  BANKSTON. 
(Sopreme  Court  of  Arkansas.   March  17, 1913.) 

1.  SaLBS  (J  47»*)-CONDITIOWAl  SaLKS— REM- 
EDIES OF  SOLUBB— NaTUBE  AND  ElLECTION  OT 

Reuddt. 

A  seller  by  conditional  sale,  on  maturity 
on  noDpayment  of  the  debt,  may  retake  the 
property  and  cancel  the  debt,  or  he  may  sue 
for  the  price,  and  thus  affirm  the  sale  and  waive 
reservation  of  title;  but  this  choice  of  remedies 
is  to  be  exercised  only  when  the  seller  decides 
to  take  some  affirmative  action,  and  he  need 
not  act  simpiy  because  the  debt  is  due. 

[Ed.  Note.~ror  other  cases,  see  Sales,  Cent 
Dig.  !8  1418-1438;  Dec  Dig.  1  479.*] 

2.  Sales  d  477*)  —  Conditional  Sales  — 
Waiter. 

The  seller,  by  a  conditional  sale,  reserres 
his  title  so  long  as  the  purchase  money  is  un- 
paid, and  there  is  no  cancellation  of  tbe  orig- 
inal debt  or  waiver  of  the  reservation  of  title ; 
and  the  mere  extending  ^e  time  for  payment 
or  the  taking  of  a  new  note,  or  a  different  ar- 
rangement for  payment,  does  not  waive  the  res- 
ervation of  title,  where  payment  is  not  to  be  in 
satisfaction  of  the  original  debt,  or  ia  can- 
cellation of  It 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  S8  1411-1417;  Dec.  Dig.  |  477.*J 

Ai^>eal  from  Circuit  Court,  Pulaski  Coun- 
ty; Guy  Fulk,  Judge. 

Action  by  the  Hollenberg  Music  Company 
against  Mildred  Bankston.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded. 


The  appellant  brought  a  suit  In  replevin 
before  a  Justice  of  the  peace  for  a  piano  sold 
by  It  to  the  ai^elle^  and  a  Judgment  was 
rendered  in  Its  favor,  in  the  alternatlTe  for 
$123.20,  with  Interest  and  cost,  or  the  return 
of  the  piano.  The  cause  was  appealed  to  the 
circuit  court,  where  there  was  a  directed 
Terdict  for  the  appdlee,  and  the  appellant 
has  appealed  from  the  Judgment  rendered  in 
that  cause.  There  Is  no  serious  controversy 
about  the  facts,  and  they  appear  to  be  as 
follows:  Appellant  sold  the  piano  on  the 
6th  of  AprU,  1906,  for  the  sum  of  $326,  of 
which  |25  was  paid  in  cash,  and  the  balance 
was  to  be  paid  In  monthly  payments  of  $10 
each;  the  last  payment  being  due  on  Octo- 
ber 6k  1908,  and  the  title  was  reserved  in 
the  appellant  until  all  of  the  payments  bad 
been  mad&  ^ipellee  made  a  number  ct  pay- 
ments, but  was  largely  In  default  at  the  time 
the  lost  one  bad  matured,  when  appellant 
agreed  that  appdlee  might  xaai»  payments 
of  $4  per  month  trom  July  16,  iSQO,  until  the 
following  December,  when  some  deflnlte,  final 
arrangement  with  regard  to  the  balance, 
wbkh  would  then  be  due,  should  be  made. 
It  appears  that  appellee  made  these  94  pay- 
ments, but  did  not  arrange  for  the  payment 
of  Uie  balance  In  the  December  following, 
and,  after  iraiUng  upon  aivellee  for  some 
time,  the  following  oorrespond^ice  was  had : 
"Little  Bock,  Ark.,  March  IT,  19ia  Mrs. 
Mildred  Bankston,  1200  West  2Srd  Street. 
City— Dear  Madam:  On  June  9,  1900.  you 
arranged  with  our  Mr.  BoUenbei^  to  pay 
$4  per  month  from  July  iSt  1900,  until  De- 
cember, and  at  that  time  make  satlsfftctory 
arrongonents  for  the  balance  of  your  ac- 
count On  looking  up  the  account  we  find 
that  you  paid  this  $4  per  month  and  In  Jan- 
uary yon  paid  98,  but  there  has  been  no  fur- 
ther payment  since  that  time,  nor  any  ar- 
rangements made  for  the  account  We  would 
like  for  you  to  call  at  once  and  settle  the 
same.  Yours  very  truly,  Hollenberg  Music 
Company  W.  B.  Parsons,  Treasurer.  W.  B. 
P.  M.  R."  And  the  following  reply  was 
written:  "March  21,  1910—1  arranged  with 
your  Mr.  Hollenberg  for  $4  per  month  till 
December,  1909.  I  did  not  say  Just  what  I 
would  do  after  that  I  did  not  know  what  I 
could  do.  I  have  made  tbe  $4  payment  right 
along  till  this  month,  when  I  did  not  have 
the  money.  I  knew  it  had  run  over  as  well 
as  you  did,  and  will  come  with  a  payment  at 
earUest  possible  moment  So  please  don't 
annoy  me  when  I  am  doing  all  I  can.  Yours 
respectfully,  Mrs.  Mildred  Bankston.  I.  B. 
Bankston."  On  June  9, 1909,  appellant  wrote 
appellee  to  have  the  piano  Insured.  This 
was  done ;  the  Insurance  being  taken  out  In 
the  name  of  appellee.  Appellee  made  no  pay- 
m^t  later  than  April  8,  1910,  on  which  day 
they  paid  $8,  but  after  the  Institution  of  tbe 
suit  a  tender  of  $8  more  was  made  which 
was  declined.    It  Is  contended  by  appellee 
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that,  under  the  facta  stated,  the  orlgliial 
debt  bad  been  canceled  by  the  making  of  a 
new  contract,  and  that  as  the  original  debt 
was  canceled  when  the  new  one  was  made, 
without  any  reservation  of  title  to  secure  this 
new  debt,  that  the  reserration  of  title  was 
thereby  waived.  Appellee's  contention  is  that 
there  was  never  but  one  contract,  that  it 
was  evidenced  by  the  original  bill  of  sale 
which  reserved  the  title,  and  which  was  nev- 
er surrendered  or  altered,  but  tbat  a  mere 
iodulgeoce  was  giv«i  appellee  in  the  matter 
of  payments. 

Bose,  Hemingway,  Contrell  ft  Loughbor- 
ough and  G.  P.  Qamwell.  all  of  Little  Bock, 
for  aKKllant  W.  T.  Tacker,  of  Little  Bock, 
for  appelleeL 

SMITH,  J.  (after  stating  the  facts  as 
above).  [1]  When  a  debt  secured  by  a  reso*- 
vatlon  ot  title  matures,  the  vendor  has  the 
right  to  retake  the  propert7t  and  thus  can- 
cel the  debt,  or  he  may  brin^  his  action  to 
recovw  the  deb^  and  thus  affirm  the  sale 
and  waive  the  reservation  of  title;  and,  as 
a  general  rale,  the  choice  ot  incomdstent  rem- 
edies abandons  and  debars  the  pursuit  of 
any  except  the  one  diosen.  Ihidley  EL  Jones 
Go.  V.  Daniel,  67  Ark.  208.  fiS  S.  W.  890.  But 
this  choice  of  remedies  is  to  be  exercised  in 
the  event  only  that  the  vendor  decides  to 
take  some  affirmative  action.  He  Is  not  re- 
quired to  act  simply  because  the  debt  has 
matured. 

[2]  Nor  can  his  right  to  accept  partial 
paymmts,  or  to  ^ve  an  extension  of  time  for 
payments,  be  questioned  by  the  vendee  so 
long  as  there  Is  no  cancellation  of  the  orig- 
inal debt  or  waiver  of  the  reservation  of  title 
securing  it.  The  vendor  cannot  take  incon- 
sistent positions,  and  he  cannot  treat  the  ti- 
tle as  being  In  another  and  yet  reserved  by 
him,  nor  can  he  say  the  title  still  rests  In 
him,  If  by  any  arrangement  he  cancels  the 
debt  thns  secured,  but  the  vendor  does  retain 
the  title  so  long  as  the  purchase  money  re- 
mains unpaid,  and  the  reservation  Is  not  In 
some  manner  waived,  and  the  mere  indul- 
gence of  extension  of  time  for  payment  is  not 
inconsistent  with  the  continued  reservation 
of  title.  Thornton  v.  Flndlay,  07  Ark.  436, 
134  S.  W.  627,  33  L.  E.  A.  (N.  S.)  491;  Na- 
tional Cash  Register  Go.  v.  Biley,  7  Penne- 
wlU  (DeL)  355,  74  Atl.  362.  And  these  cases 
are  authority  for  the  statement  tbat  the  tak- 
ing of  a  new  note  and  the  arrangement  for 
different  terms  of  payment  from  those  of  the 
original  contract  will  not  waive  the  r^erva- 
tion.  If  such  last  note  was  given  only  to  ex- 
tend the  time  for  the  payment  of  the  orig- 
inal debt,  and  not  in  satisfaction  and  can- 
cellation of  it 

The  Judgment  of  the  circuit  court  Is  there- 
fore reversed,  and  this  cause  remanded  for 
further  proceedings  not  inconsistent  with  this 
opinion. 


BLOOH  T.  TUGKBB. 
(Supreme  Coort  of  Arkansas.  Bfarch  17. 1913^ 

L  LAJfDLOBD  AND  TUTAIfT  d  215*)— BCNT- 

Bkoovkbt  or  Rent  Paid. 

A  adpolatUin  in  a  lease  that.  If  the  mtm- 
ises  were  destroyed  by  fire,  the  lessee  anoold 
have  the  privilege  to  terminate  the  lease,  does 
not  authorise  the  recovery  of  rent  paid  in  ad- 
vance in  the  event  of  soch  termination. 

[Ed.  Notft.— -For  other  cases,  see  Landlord 
and  Tenant  Gent  Dig.  «  8M-848;  SBO,  862. 
854,  856.  867-860;  De&  Dig.  I  213.*] 

2.  BviDEncs  ({  393*)— PA90I.  Bvidehck  At* 

FKCTiNO  Wbitihgs— Lease. 

Though  a  tenant  may  establidi  a  eanse  vt 
actiott  for  false  representations  as  to  tiie  c<n- 
dition  of  the  premises,  yet  where  the  evidence 
is  insufficient  to  eatabliab  fraudulent  represen- 
tations which  the  tenant  relied  on  to  his  disad- 
vantage, and  the  court  foond  ttiat  tiie  landlord 
was  guilty  of  no  fraud,  a  judgment  for  damag- 
es because  of  defective  ctnditions  of  the  roof 
and  failure  to  repair  cannot  be  mistained  In  the 
absence  of  a  warranty,  rinee  tiiat  would  vary 
the  terms  of  the  leas& 

[Ed.  Note.— For  other  (»ses,  see  Evidence, 
Gent  Dig.  8§  1736-1744 ;  DecT  Dig.  |  3»3.*1 

Appeal  from  Circuit  Oeurt;  Sebasttsn 
County;  Danid  Hon,  Judge. 

Action  by  H.  Temple  Tucker  -against  Abe 
Bloch.  From  a  Judgment  for  plaintiff,  de- 
fendant aiveals.  Bevnsed  and  cause  dis- 
missed. 

Hill,  Brizzolara  A  Fltzhogh,  of  Ft  Smith, 
for  appellant   H.  0.  Hechm,  of  Ft  &iilth, 

for  appellee. 

Mcculloch,  a  J.  AppeUant  owned  a 
building  In  the  city  of  Ft  Smith,  and  by 
written  contract  leased  the  same  to  aivdlee 
for  a  term  of  years,  a  rental  price  of  $123 
per  month  being  stated  In  the  contract,  pay- 
able monthly  In  advance.  The  contract  con- 
tained a  stipulation  tbat:  "If  said  premises 
are  destroyed  by  fire  •  •  •  said  lessee 
sliall  liave  the  privilege  to  terminate  this 
lease,  or  continue  the  same,  at  his  pleasure." 
The  building  vras  destroyed  by  0re  on  Janu- 
ary 11,  1911,  during  the  life  of  tiie  lease. 
Appellee  elected  to  terminate  the  lease,  and 
gave  notice  to  that  effect  He  then  institut- 
ed this  action  against  appellant  to  recover 
$76,  the  proportionate  part  of  the  rent  for 
the  month  of  February  paid  in  advance. 
He  also  alleged  tbat  "he  was  induced  to 
enter  Into  said  lease  by  the  defendant  repre- 
senting to  him  that  the  roof  of  said  premises 
was  sound  and  in  good  condition ;  tliat  said 
representation  was  untrue  and  said  roof 
leaked,  and  the  goods,  wares,  and  merdian- 
dlse  of  plaintiff  were  damaged  in  the  sum  of 
$100,"  and  prayed  for  recovery  for  said  dam- 
ages. The  case  was  tried  before  the  cOurt 
sitting  as  a  'jury,  and  the  coort  found  io 
favor  of  appellee  on  both  i>aragrapfas  of  Iiis 
complaint,  and  rendered  Judgment  against 
appellant 

[1]  The  law  seems  to  be  well  established 
that  rent  paid  In  advance  cannot  be  recov- 
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ered  by  the  tenant  on  the  deatructloii  of  the 
premlws,  unless  the  contract  proTldes  that 
it  slaU  be  paid  back.  34  Cyc.  U69:  Ueber- 
thal  T.  Montgomery,  121  Mich.  369,  80  N.  W. 
115;  Felix  v.  Griffiths,  56  Ohio  St  89.  45  N. 
E.  1092;  Werner  v.  Padula,  49  App.  IMv. 
135,  83  N.  T.  Supp.  68 ;  Id.,  167  N.  T.  611,  60 
N.  E.  1122.  The  stipulation  in  the  contract 
in  tMB  case  that,  "It  said  premises  are  de- 
stroyed by  Are,  •  •  •  said  lessee  shall 
have  the  privilege  to  terminate  this  lease," 
Is  not  sufficient  to  anthorlxe  tiie  recovery  of 
rent  paid  in  advance.  A  fair  interpretation 
of  that  clause  leads  to  the  conclusion  that 
It  only  authorizes  the  termination  of  the  un- 
performed part  of  the  contract,  which  would 
not  Include  the  right  to  recover  the  rent  paid 
in  advance  under  the  contract.  A  case  al- 
most Identical  upon  the  facts  is  that  of  Tar- 
kovsliy  7.  Hess,  64  111.  App.  513.  There  the 
contract  under  consideration  provided  that 
"upon  the  destruction  of  said  premises  by 
fire  the  term  hereby  created  shall  cease  and 
determine."  The  question  was  whether  rent 
paid  in  advance  could  be  recovered  by  the 
tenant  The  court  In  deciding  against  the 
right  of  such  recovery,  said:  "Can  a  propor- 
tionate part  of  Bueh  payment  be  recovered 
back?  We  think  not  The  contract  of  the 
Iiarties  ought  to  govern.  They  provided  by 
tbelr  agreement  how  the  rent  should  be 
paid,  but  did  not  agree  that  the  rent  should 
be  abated  for  any  part  of  the  time  for  which 
it  should  be  paid  in  case  the  premises  should 
be  destroyed.  Th^r  only  agreement  with 
reference  to  a  destruction  of  the  premises 
was  that  the  lease  should  thereupon  termi- 
nate. •  •  *  But  as  to  rent  previously  paid 
they  made  no  provision,  and  we  do  not  feel 
called  upon  to  make  one  for  them." 

[2]  The  contract  did  not  contain  a  core- 
xiant  on  the  part  of  the  landlord  to  repair 
the  premise^  'nor  did  It  contain  a  warranty 
of  the,  condition  of  the  roof.  Any  attempt 
to  Ingraft  a  warranty  upon  the  written  con- 
tract of  lease  would  yan^  its  tenns,  and  is 
therefore  not  permissible  under  the  rules  of 
evidence.  Delaney  t.  Jackson,  96  Ark.  131, 
128  S.  W.  869;  Maxfleld  t.  Jones,  163  S. 
W.  584.  That  rule  does  not,  however,  ex- 
clude the  right  to  establish  a  cause  of  action 
for  false  representations  concerning  the  sub- 
Ject-malta  of  the  contract  AnKllee  testi- 
fied tbat  appeUant  talA  him  the  roof  was  In 
good  condition,  and  did  not  leak;  but  the 
testimony  is  not  sufficient  to  establish  fraud- 
ulent representations  which  aivellee  relied 
on  to  his  disadvantage.  In  ftict  the  court 
made  an  eipress  finding  "that  the  defend- 
ant was  guilty  of  no  ^ud  In  the  transac- 
tion with  plaintiff."  The  court  further  found 
that  ai)pellant  "foiled  and  neglected  to  re- 
pair the  roof  while  plaintiff  was  relying  on 
blm  to  repair  same  as  per  his  r^)eated 
]>roniis0B."  But  this  did  not  Justify  a  recov- 
ery of  damages  on  account  of  the  conditlou 


of  the  roo^  because,  as  before  stated,  the 
contract  contained  no  covenant  to  repair  nor 
cov^iant  as  to  the  condition  of  the  roof. 
The  court's  Indgment  was,  therefore,  Incon- 
sistent with  the  apedal  finding  of  facts. 

The  Judgment  upon  each  paragraph  of 
the  complaint  Is  erroneous,  and  must  .be  re- 
versed. The  case  being  fully  developed,  it 
is  not  necessary  to  remand  the  cause  for  a 
new  trial,  but  will  be  dismissed  here.  It  la 
so  ordered. 


CtJMBBRIiAND  LODGE,  NO.  8,  F.  &  A,  BL, 
V.  MAYOR  AND  CITY  COUNCIL 
OF  NASHVILLE  et  al. 

(Supreme  Court  of  Tetmessee.   March  8, 
1913.) 

1.  Taxation   (|  241*)— Exemptions— PaoP- 

EBTT  or  CtaAlITABLB  INSTITUTIONS. 

Under  Acts  1907,  c.  602,  |  2,  sobiea  2. 
providing  that  all  property  belonging  to  any 
charitable,  etc,  Institution,  when  used  ezclu- 
sively  for  the  purpose  for  which  it  is  created 
or  yields  no  Income,  shall  be  exempt,  and  that 
all  property  belonging  to  such  institution,  used 
in  secular  DUsinesB  and  competing  with  a  like 
business  which  pays  taxes  to  the  state,  shall 
be  taxed  in  proportion  as  it  may  be  used  in 
competition  with  secular  bnalness,  the  mere 
rentmg  of  property  owned  by  a  charitable  in- 
stitution would  not  destroy  its  exemption  from 
taxation. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  SS  889-898;  Dec  Big.  f  24L»] 

2.  Taxation  (|  241*)— Bxemptiohb— Cbaei- 
table  ihsmtdtiohb— "pubblt"— "bxclu- 

SIVEtT." 

Const  1870,  art  2,  i  28,  provides  that  the 
Legislature  may  exempt  such  property  as  may 
be  held  and  used  for  purely  charitable,  etc, 
purposes;  and  Acts  1907,  c.  602,  i  2,  subsec. 

2,  exempts  all  property  belonging  to  any  chari- 
table institution  when  need  exclusively  for  the 
purpose  for  which  it  was  created.  Held,  that 
the  words  "purely"  and  "exclosively"  were 
aynonymons,  and  required  that  the  property 
be  nsed  wh<^y  for  charitable  purposes,  and  not 
to  any  extent  for  gain  or  profit,  unless  it  be 
nsed  for  such  charitable  purpose. 

fEd.  Note. — For  other  cases,  see  Taxation, 
Cent.  Dig.  SS  389-393;  Dec.  Dig.  S  241.* 

For  other  definitions,  see  Words  and  Phras- 
es, vol  3,  pp.  2552-2553;  vol.  7,  p.  6861.] 

3.  Taxation  (S  241*)— Exkmption— "Ohabi- 

TABLB  iNffTITnTIOWB"  —  "EP<JCATIONAL  IN- 
STITUTION." 

Const  1870,  art  2,  S  28,  permits  the  Leg- 
islature to  exempt  from  taxation  such  property 
as  may  be  held  and  used  for  purposes  purely 
charitable,  educational,  or  religious,  and  Acts 
1007,  c.  90S:,  {  2,  subsec  2,  exempts  all  prop- 
erty belonging  to  any  religious,  charitable,  or 
educational  institation,  when  used  exclusively 
for  the  parpose  for  which  it  was  created.  The 

Eorpoaes  of  a  Masonic  lodge  were  to  inculcate 
I  its  members  ethical  and  fraternal  teaching, 
as  well  as  patriotism  and  benevolence  and  the 
pursuit  of  an  orderly  moral  life,  and  thereby 
extend  the  influence  and  blessinKS  of  Masoncy, 
to  assist  In  the  support  and  maintenance  of  a 
widows'  and  orphans'  home  and  assist  needy 
Masons  and  lodges,  and  further  to  provide  for 
the  welfare  and  comfort  of  the  members  of 
that  and  otiier  lodges  by  providing  comfortable 
.  lodge  rooms.    Eela,  that  the  lodge  was  purely 
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an  edacatioDBl  and  cbarltable  butltatioD,  bo 
that  its  property  was  exempt  from  taxatioo. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Gent  Dig.  H  389-303;   Dec.  Di«.  |  241* 

For  other  definitiODs,  see  Words  and  PbraseB, 
ToL  2,  p.  1074;  voL  8,  p.  7600;  vol.  3,  p.  2317.] 

Appeal  from  Chancery  Court,  Davidson 
County ;  John  Allison,  Chancellor. 

Suit  by  Cmuberland  Lodge,  No.  8,  Free 
and  Accepted  Masons,  against  the  Mayor  and 
City  Council  of  Nashville  and  others.  From 
a  decree  for  complaliiantt  defendants  appeaL 
Afflrjued. 

Albert  Ewing,  0lt7  Atty.,  Frank  (terard, 
and  B.  J.  Smith,  all  of  NashTlUe,  for  appel- 
lants. Parks  &  Bell.  <a  NashTille^  for  ap- 
pellee 

BUCHANAN,  3.  The  single  question  pre- 
sented by  this  record  Is  whetber  or  not  the 
^pwty  of  the  above  lodge  is  exempt  from 
municipal  tans  mider  the  Oonatltiitlon  and 
laws  of  the  state  of  Tennessee^  The  taxes 
as  claimed  by  the  munldpaltty  are  for  the 
year  1910,  and  amoont  to  91,609.00  and  In- 
terest thereon  at  6  per  cent  from  Deconber 
14,  1910^  The  pleadings  consist  of  the  orig- 
inal bill  of  the  lodge,  seeking  a  decree  peiv 
petually  enjoining  the  collectUm  of  the  tax- 
es, and  setting  np  the  claim  of  exMuptlon 
therefrom,  the  answ^  and  cross-bill  of  the 
municipality,  denying  the  right  ot  exemp- 
tion, and  seeking  a  decree  fOr  the  amount 
of  tite  taxes,  coata,  etc..  and  the  answer  of 
the  lodge  to  the  (xoss-bill. 

The  proof  was  supplied  by  a  stipnlatlini 
of  connseL  The  final  decree  of  the  chan- 
cery conrt,  rendered  by  Hon.  John'  Allison, 
Ohancellor,  declared  the  property  of  the 
lodge  to  be  exempt  from  taxes,  and  perpet- 
ually enjoined  the  municipality  from  collect- 
ing the  taxes  in  question,  and  from  this  de- 
cree the  case  is  before  this  court  an  appeaL 

The  assignments  of  error  are  foor  in 
number,  but  may  be  treated  as  raising  only 
one  question,  which  is:  Was  there  error 
in  the  deoee? 

Article  1,  I  26,  of  the  Constitution  of  the 
state  of  Tennessee  of  1796,  provided  Oiat 
"all  lands  liable  to  taxation  In  this  state, 
h^  by  deed, 'grant  or  entry,  shall  be  taxed 
equal  and  uniform,  in  such  manner  that  no 
one  hundred  acres  shall  be  taxed  higher 
than  another,  except  town  lots,  which  abaXl 
not  be  taxed  higher  than  two  hundred  acres 
of  land  each;  no  free  man  shall  be  tand 
higher  than  one  hundred  a.cxea,  and  no  slave 
h^her  than  two  hundred  acres,  on  each 
polL" 

The  provision  In  the  Constitution  of  1834 
on  the  same  subject  is  found  In  article  2,  | 
28,  of  that  Constitution,  and  Is  as  fbllows : 
*'AU  lands  liable  to  taxation,  h^d  by  deed, 
grant  or  entry,  town  lots,  bank  stock,  slaves 
between  the  ages  of  12  and  50  years,  and 
sudi  other  property  as  the  Legislature  may 
from  time  to  time  deem  expedient  shall  be 


taxable.  All  i^roperty  Aball  be  taxed  aootnd- 
li«  to  Ita  value;  that  valoe  to  be  asootatned 
in  such  manner  as  the  Legislature  shall  di- 
rect, so  that  the  same  shall  be  ^qoal  and  uni- 
form throughout  the  state.  No  one  ^>eclei 
of  ivopCTty  from  ythkSi  a  tax  may  be  col- 
lected, shall  be  taxed  higher  than  any  oth- 
er species  of  imperty  of  equal  valuer  But 
the  Legtslatnre  shall  have  power  to  tax  mer- 
chants, peddlers,  and  privileges,  in  sndi  man- 
ner as  they  may,  from  time  to  time,  direct. 
A  tax  on  wUte  polls  shall  be  laid  in  ancb 
manner  and  of  such  amount  as  may  be  pro- 
vided by  law." 

The  sectlim  of  the  Constitution  of 
corresponding  to  the  above-qaoted  sections 
from  eadi  ct  the  other  Gcnutltiitlona,  is 
found  in  article  2.  |  28.  of  the  ConatttDtlon 
of  1870,  and  is  as  follows: 

"All  property,  real,  personal  or  mixed, 
shall  be  taxM,  but  the  Legislature  may  ex- 
cept sudi  aa  may  be  held  by  the  state,  by 
counties,  cities  or  towns;  and  used  exclu- 
sively for  public  or  corporation  purposes,  and 
such  as  may  be  held  and  used  tor  purposes 
purely  religious,  charitable,  sdentlflcv  liter- 
ary or  educational,  and  shall  except  one  thou- 
sand dollaro*  worth  of  personal  property  In 
the  bands  of  each  ta^qpayer,  and  the  direct 
product  of  the  soil  in  the  hands  of  the 
producer,  and  his  immediate  vendee.  All 
property  shall  be  taxed  aoc<«dlng  to  ite  val- 
ue, that  value  to  be  ascertained  in  smdi  man- 
ner as  tiie  Legislature  shall  direct,  so  that 
taxes  shall  be  equal  and  uniform  ttuougfaout 
the  state.  No  one  species  of  iwoperty  from 
whidi  a  tax  may  be  collected  shall  be  taxed 
higher  than  any  other  qwcies  of  iwoperty 
of  the  same  valu^  but  the  Legislature  shall 
have  power  to  tax  merdiants,  peddlers  and 
privileges,  in  such  manner  as  they  may  f^m 
time  to  time  direct  The  portion  of  a  mer- 
chant's capital  used  In  the  purchase  of  mer- 
chandise sold  by  him  to  nmresidente  and 
sent  beyond  the  state,  shall  not  be  taxed  at 
a  rate  higher  than  the  ad  valorem  tax  on 
property.  The  Legislature  shall  have  power 
to  levy  a  tax  upon  incomes  derived  Trom 
stocks  and  bonds  that  are  not  taxed  ad  val- 
oran.  All  male  citizens  of  this  state  over 
the  age  of  twenty-one  years'except  Bucb  per- 
sons as  may  be  exempted  by  law  on  account 
of  age  or  other  Inflnnity  shall  be  liable  to 
a  poll  tax  of  not  less  than  fifty  ceats  nor 
more  than  one  dollar  per  annum.  Nor  shall 
any  coun^  or  corporation  levy  a  poU  tax 
exceeding  the  amount  levied  by  the  state." 

It  is  to  be  observed  that  under  the  Consti- 
tution at  1796  the  provision  was:  "All  lands 
liable  to  taxation  In  this  state  •  •  •  shall 
be  taxed."  And  under  the  Constitution  of 
1834  the  provision  was:  "All  lands  liable 
to  taxation,  held  by  deed,  grant  or  entry. 
•  •  •  shall  be  taxable."  But  under  the 
Constitution  of  1870  the  inwlsion  was :  "All 
property,  real,  personal  or  mixed,  shall  be 
taxed,  but  the  Legislature  may  exc^t  such 
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u  may  be  held  by  tbe  state,  by  coaotlee, 
ciUee  or  towns,  and  need  fflduelvely  tot 
public  corporation  purposes,  and  such  as  may 
be  held  and  used  for  puipoaee  purely  re- 
ligions, durltabU^  ecteitlflfi  Utezaiy  <x  edo- 
caUonal,**  eta 

The  wider  range  of  discretion  allowed  to 
Oie  Leglalatnxe  tiie  {wovbdim  of  tbe  Con- 
BtltDtlon  of'  179^  and  by  the  ^vision  of  the 
Gonetitutton  of  1834,  above  qnoted»  resulted 
In  taoldlnga  by  this  court  that  a  grant  of  im- 
munity from  taxation  hy  a  leglalatlTe  act 
In  tlie  charter  of  a  corporation  was  a  con- 
tract by  which  the  state  was  bonnd,  the  ob- 
ligation of  whltih  might  not'  be  impaired  by 
BUbseqnent  l^jslatlon,  or  constitutional  pro- 
vision. State  T.  Bank  of  Commoxe,  05  Tenn. 
226,  31  8.  W.  993,  and  authorities  there  cit- 
ed. But  the  limitations  placed  upon  the  Leg- 
islature in  article  2,  |  28,  of  the  Constitution 
of  1870^  tiiat  "all  property,  real,  personal  or 
mixed,  shall  be  taxed,"  resulted  in  the  hold- 
ing by  this  court  that  after  the  adoption  <tf 
the  Constitution  of  1870  the  Legislature  was 
tbereby  prohibited  from  granting  any  oth^ 
exemption  than  such  as  was  authorized  by 
that  Constitution.  Hallway  t.  Wilson  Coun- 
ty. 89  Tenn.  008,  15  8.  W.  446,  and  authori- 
ties there  dted. 

Complainant  lodge  was  founded  June  24, 
1812,  by  a  dlBp«isation  from  the  Grand 
Lodge  of  North  Carolina,  under  the  name  of 
Cumberland  Lodge,  No.  00,  Free  and  Accept- 
ed Masons.  On  December  27, 1813,  the  Grand 
Tjodge  of  Tennessee  was  established,  and 
complainant  surrendered  the  dlif>enBatl<m 
from  the  Grand  Lodge  of  North  Carolina, 
nnd  secnred  a  dlsp^isatlon  from  the  Grand 
Lodge  of  Tennessee,  dated  February  8,  1814, 
and  a  charter  was  granted  to  it  under  the 
name  of  Cumberland  Lodge,  No,  8,  I^ee  and 
Accepted  Masons.  It  has  held  Its  regular 
meetings  in  NashTllle  erer  since  Its  first  or- 
ganization. It  worlEs  under  Its  by-laws,  and 
under  the  Grand  Lodge  of  Tennessee.  It  was 
Incorporated  by  act  of  the  General  Assem- 
bly of  the  state  of  Tennessee  for  the  years 
18S7  and  18B8,  under  tbe  name  of  Cumlter- 
land  Lodge,  No.  8,  of  Free  and  Accepted 
Hasons,  in  the  City  of  N^vtUe,  of  date 
March  8,  1858.  Laws  18S7-«8,  c.  117.  This 
charter  at  Incorporation  contained  no  provi- 
sion exempting  Its  property  from  taxation, 
and  no  soch  claim  Is-  made.  Its  dalm  of 
exemption  Is  based  on  the  authority  confer- 
red mi  the  Lefidslatnre  by  the  above-quoted 
section  of  the  Constitution  of  1870,  and  upm 
what  It  insists  was  an  exerdse  of  that  au> 
thorlty  by  a  l^slative  act.  Numerous  acts 
of  the  Legislature  have  been  passed  In  the 
exerdse  of  the  authority  since  the  adoptlcm 
of  the  Constitution  of  1870,  namely:  1879, 
chapter  112;  1883,  chapter  105:  1880.  diap- 
ter  90;  1806,  chapter  120;  1807,  chapter  1; 
1899,  chapter  435;  1001,  chapter  174;  1903, 
chapter  25S;  1007.  chapter  602.  But  the 
claim  ot  exemption  made  by  complainant  is 
based  <n  subsection  2  of  section  2  of  tbe 


act  of  1907.  viz.:  "AU  property  bfiilongii«  to 
any  religious,  diaritable,  sdentlfic,  or  educa- 
tional Institution  whmi  used  exclusively  fmr 
the  purpose  for  which  said  institution  was 
created,  or  Is  uidnvHroved  and  yidda  no  In- 
come. All  property,  belonging  to  such  In- 
stitution used  In  secular  business  and  com- 
peting with  a  like  business,  that  pays  tax- 
es to  the  state  shall  be  taxed  on  its  whole 
or.  partial  value  in  proportion  as  the  same 
may  be  used  In  competition  with  secular 
business." 

[1]  It  is  to  be  noted  that  the  last  above 
quotation  la  divisible  In  two  parts  or  sen- 
tences. Tha  first  part  begins  with  tJie  word 
"all"  and  ends  with  the  word  "income" ;  the 
second  part  begins  with  the  wOTd  "all,"  and 
ends  with  the  W(»d  "business";  and  it  Is 
manifest  that  the  second  part  la  a  qoalifica- 
tUm  oC  or  limitation  upon,  tbe  first  part 
The  nse  made  by  tbe  comidainant  of  Its 
propert7,  as  disclosed  by  the  sUpulatlon  of 
counsel  In  this  record.  Is  in  no  matwlal  re- 
spect different  from,  or  other  t^an,  the  use 
made  by  the  Vanderbilt  Unlvend^  of  its 
property,  as  ^sdosed  in  the  case  of  Uni- 
versity V.  Cheney,  116  Tenn.  260,  04  8.  W. 
00.  In  Uiat  case  It  appears  that  the  indst- 
enee  was  made  on  btiialf  of  the  dty  tiiat 
the  use  made  by  the  University  of  Its  prop- 
erty brou^t  it  within  the  second  or  last 
part  of  subsection  2  of  section  2  of  the  act 
of  1890;  but  this  court  held  In  that  that 
the  mere  act  of  renting  out  Its  property  by 
the  University  was  only  an  Inddoit  to  own- 
ership, and  was,  not  a  carrying  on  of  busi- 
ness within  the  meaning  of  subsection  2  of 
section  2  of  the  act  of  1890,  and  did  not  de- 
stroy the  exonptlon  from  taxation  which 
the  University  in  that  case  was  hdd  to  be 
entitled  to  by  reason  of  being  an  edncatlmal 
institution  under  the  flrst  part  of  subsection 
2  of  section  2  of  the  act  of  1899.  Now  it 
happens  that  all  of  subsection  2  of  sectUm  2 
of  the  act  of  1890  Is  Identical  In  verbiage 
with  snbse(^<m  2  of  section  2  of  the  act  of 
1007,  as  dearly  a^iears  from  a  comparison 
of  the  two  acts.  The  resulting  conclusion 
is  that  the  contention  made  by  the  dty  in 
the  present  case,  based  on  the  use  com- 
plainant of  Its  [woperty,  and  the  api^catlon 
of  the  last  part  of  subsection  2  of  section  2 
of  the  act  of  1007,  Is  met  and  wholly  an- 
swered by  the  reasoning  of  this  court  in  the 
able  opinion  by  Mr.  Justice  McAllister  In 
Univerdty  v.  Cheney,  supra.  TUs  elimlna- 
tlon  leaves  for  consideration  only  the  ques- 
tion of  whether  complainant  Is  within  the 
class  or  classes  of  institutions  oitltled  to 
exemption  under  the  flrst  part  of  subsec- 
tion 2  of  section  2  of  the  act  of  1007. 

It  has  been  said  by  this  court  that,  "the 
[>ower  to  make  the  exemption  existing,  it 
only  remains  to  detomtne  what  Is  the  ex- 
tent, cwidltlon,  end  scope  of  the  »emptl(m." 
University  of  the  South  v.  Skldmore,  87 
Tenn.  160,  9  S.  W.'SOS. 

It  has  also  been  held  by  this  court  thst 
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the  Intention  of  the  I^esUlature  must  govern 
In  ascertaining  the  extent  of  sncb  exemp- 
tions, and  that  In  arriving  at  snch  intuition 
the  same  strictness  of  constmctlon  wUI  not 
be  IndnUced,  where  the  exemption  Is  to  re- 
llglons,  sdentiflc,  literary,  and  edncatlonal 
Institutions,  that  will  be  applied  In  consider- 
Ins  exemptions  to  corporations  created  and 
operating  for  priTate  gain  or  profit  State 
V.  Plsk  nniverslty.  87  Tenn.  242,  10  S.  W. 
284. 

The  case  last  dted  was  qnoted  with  ap- 
proval In  M.  E.  GhunA  Sonth  t.  Hinton,  02 
Tenn.  190,  21  S.  W.  322,  with  the  additional 
observation  that:  "The  fundamental  ground 
upon  which  all  sach  exemptions  are  based  la 
a  benefit  conferred  upon  the  public  by  sncb 
Institution,  and  a  eonseqnmt  relief,  to  some 
extent,  of  the  burden  upon  the  state  to  care 
for  and  advance  the  interests  of  Its  dtl- 
zeos." 

Under  the  sni^estlon,  made  In  the  last 
three  cases  referred  to,  that  the  intentliw 
of  the  Legislature  should  be  arrived  at 
and  control,  the  complainant  refers  to  sec- 
tion 18  of  the  charter,  which  provides  In 
substance  that  it  shall  have  and  enjoy  per- 
petual succession  and  the  privileges  granted 
so  long  aa  it  shall  continue  to  be  and  re- 
main, as  now,  a  charitable  and  benevolent 
Institution,  and  a  subordinate  lodge  of  the 
Grand  Lodge  of  Free  and  Accepted  Masons 
of  the  State  of  Tennessee;  and,  further, 
for  the  same  purpose  and  In  the  same  con- 
nection complaioant  relies  on  the  stipulation 
that  from  the  year  18S8,  when  it  became  in- 
corporated, its  property  has  never  been  as- 
sessed for  taxation  by  the  state,  county,  or 
dty  until  the  levy  of  the  assessment  In  con- 
troversy In  this  case,  and  that  all  of  the 
officials  whose  duty  it  was  to  levy  taxes 
within  the  county  of  Davidson  and  dty  of 
Nashville  have  taken  the  view  that  the 
property  of  complainant  was  exempt  from 
taxation  under  the  laws  of  the  state,  and 
that  the  county  and  state  officials  are  not 
now  attempting,  and  never  have  attempted, 
to  tax  complainant's  property. 

Aa  shedding  further  light  on  the  Intentloa 
of  the  Legislature,  we  are  referred  to  section 
2513,  Shannon's  Code,  where,  under  provi- 
sions for  the  organization  of  corporations  not 
for  profit,  in  subsection  2,  under  the  heading 
of  "Cliarlty,"  the  following  appears:  "The 
support  of  any  benevolent  or  charitable  un- 
dertaking— as  a  lodge  of  Masons,  Odd  Pel- 
lows,  hospitals  for  the  sick,  honsea  of  refuge 
or  correction,  orphan  asylums,  and  all  objects 
of  like  nature."  It  is  insisted  that  this  par- 
ticular statute,  which  was  chapter  142  of  the 
Acts  of  1875,  shows  that  the  Legislature  con- 
sidered a  Masonic  lodge  to  be  an  Institution 
organized  for  the  support  of  charitable  un- 
dertakings and  that  this  construction  of  the 
Legislature  of  1876  is  strongly  persuasive 
that  such  a  lodge  was,  within  the  meaning 
and  intention  of  the  Legislature  of  1907,  a 
charitable  institiitlon.  1 


It  1>  urged  fii»r  complainant  that  a  tulfotn 
and  practical  constructUm.  of  a  statute  by 
tboae  whose  duty  it  la  to  cnutmo  and  exe- 
cute the  statute  la  of  great  and  penoaslTe 
wel^t  in  Qie  Judicial  eonstmctlQii  of  the 
same,  and  to  sustain  this  principle  we  are 
referred  to  Austin  v.  Shelton,  122  Tens.  631, 
127  8.  W.  4M,  opinion  by  Mr.  Justice  Shl^ds. 
yrben  the  above  i^lndple  was  announced 
and  apidied. 

Aa  sustaining  the  same  proposition,  we  are 
also  referred  to  the  case  of  State  ex  KL 
Grand  Lodge  of  Free  and  Accepted  Masons 
of  South  Carolina  t.  Addison,  2  &  a  489  to 
500,  26  Am.  &  Eng.  Blncy.  of  Law,  p.  633- 
and  Lewli^  Bntheiiand  on  Statutory  Con- 
struction, vol  2,  1  474.  See^  also.  Plow  Co. 
T.  Hays,  126  Tenn.  186, 140  S.  W.  1068. 

On  the  qfueOaa  as  to  whether  the  com- 
plainant Is  such  an  institution  as  to  fall 
vrithln  the  class  exempt  from  payment  of 
taxes,  under  the  act  of  1907,  it  appears 
from  the  stipulation  in  the  record  that  the 
complainant  lodge  derives  revenue  from  two 
sources:  First,  from  the  rents  of  certain  of 
its  real  estate;  and,  second,  from  dues  paid 
by  its  individual  members.  Its  revenues  from 
its  real  estate  are  collected  and  disbursed 
by  certain  trustees,  and  during  the  year 
1910  Its  receipts,  so  collected  from  real  es- 
tate, amounted  to  97331-33,  and  the  disburse- 
ments by  its  trustees  app^r  to  have  amount- 
ed to  the  total  sum  of  ^,029.87.  Its  current 
revenue  not  ariidng  from  real  estate,  for  the 
year  1910,  was  collected  and  disbursed  by 
its  secretary  and  treasurer,  and  amounted 
to  ^,532.67,  and  the  disbursements  by  its 
secretary  and  treasurer  amounted  to  S2.- 
517.11. 

Membership  in  the 'complainant  lodge  is 
extended  only  to  such  worthy  male  white 
persons,  21  years  of  age,  as  come  under  the 
requirements  of  the  order,  and  who  are  unan- 
imously elected.  Its  halls  are  not  open  to 
the  use  of  the  general  public,  but  are  open 
to  all  members  of  the  fraternity  who  may 
visit  Nashville.  The  wives  and  female  rel- 
atives of  members  that  come  under  Masonic 
requirements  are  eligible  to  membership  in 
a  collateral  order,  known  as  the  Eastern  Star 
lodge,  and  complainant  permits  the  use  of 
Its  halls  by  these  lodges,  when  its  halls  are 
not  in  use  by  other  Maeonle  lodges  who  have 
rented  the  same. 

Complainant  keeps  a  Masonic  library  and 
reading  room  for  the  use  of  Mmiftnfl,  (Com- 
plainant is  supported  by  Initiation  fees  and 
annual  dues,  and  not  by  gifts,  aaseasmenta, 
or  donationa 

The  purposes  of  conq>lalnant  are  admitted 
by  the  stipulation  to  be  as  follows: 

First  Ethical  and  ftatemal  teadblng,  pa- 
triotism, benevolence^  and  orietiy  moral  Ul^ 
to  the  end  and  for  the  purpose  of  improving 
Its  members  and  extending  the  Inflnoice  and 
blessing  of  Masonry  thereby. 
Second.  To  assist  in  the  support  and  main- 
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teoasce  of  a  widows'  and  orphans*  borne  by 
erattrlbutloiiB  to  th»  Grand  Lodges  vUch 
lodge  lii  tmn  SDKwrts  tbe  Home,  and  vUdi 
home  Is  also  farther  contributed  to  by  direct 
approprlatlona  made  by  the  complainant, 
not  through  the  Grand  Lodg&  Complain- 
ant's farther  purpdoe  and  work  la  to  assist 
needy  Haamu  and  needy  Masonic  lodges. 

Third.  It  la  taixly  inferable  from  other 
facts  stlpnlated  that  one  of  the  steady  pur- 
poses of  the  cooQilalnant,  dnee  Its  creation, 
has  been  to  provide  for  the  welfare  and  com- 
fort of  ito  own  members,  and  those  of  other 
lodges,  by  providing  comfortable  lodge  rooms 
a^d  meethig  places  to  the  end  that  the  work 
of  the  lodge  may  grow  and  prosper  along  the 
lines  indicated  as  Ita  first  and  second  pur- 
poses heretofore. 

It  farther  appears  that  all  of  the  com- 
plainant's revenues  outside  of  its  expenses 
have  been  devoted  to  the  furtherance  of  its 
three  purposes  above  aet  out  Complainant 
has  no  capital  stock,  issued  or  otherwise. 

The  statute  known  as  43  Ellz.  c.  4,  contain- 
ed a  statement  of  the  general  objects  which 
come  within  the  description  of  a  charitable 
use,  and  among  these  were:  "The  relief  of 
aged,  Impotent,  and  poor  people,  •  •  • 
education  and  preferment  of  orphans,"  etc. 
Pomeroy  Equity  Jurisprudence,  vol.-  2, 1 1020. 
The  same  author  says:  "Numerous  trusts 
for  purposes  of  benevolence  are  upheld  as 
charitable,  although  not  mentioned  in  the 
statute,  since  they  are  within  Its  Eplrlt  and 
intent  •  *  *  Within  this  class  are  trusts 
for  the  poor,"  and  the  "deserving  poor," 
"widows  and  orphans  of  a  spe<dfled  town,  dis- 
trict, or  county,  for  hoq;Kltals,  asylums,  and 
similar  public  insUtutions."   Section  1022. 

Authorities  without  number  may  be  had 
holding  that  education  and  the  support  of 
widows  and  orphans  and  the  maintenance 
of  homes  and  shelters  for  destitute  widows 
and  orphans  are  true  charities. 

Whether  the  charity  done  by  complainant 
l0  one  which  would  be  administered  by  a 
court  of  equl^,  whether  It  Is  open  to  the 
whole  or  only  a  part  of  the  public,-  whether 
the  persons  who  may  enjoy  it  are  definite  or 
indefinite  In  number,  whether  the  complain- 
ant  devotes  all  or  a  part  only  of  its  income 
to  charity,  are  not,  as  we  see  this  case,  de- 
terminative of  It.  The  real  questions,  as  we 
see  It,  are  these: 

II]  First  What  do  the  words  "purely," 
as  used  in  the  section  quoted  from  the  Con- 
stltntlott  of  18T0,  and  "exclusively,"  as  used 
in  the  section  quoted  ^m  tSua  act  of  1907, 
mean?  This  question,  we  think,  has  already 
been  answered  1^  this  court;  for  it  has  said 
on  this  subject  in  anothw  case:  "The  terms 
'purely/  as  used  in  the  Constitution,  and 
'exduslvely,*  as  used  in  the  statute,  are  sy* 
nonymoiu,  and  mean  that  the  property  must 
be  used  wholly  and  entirely  tar  soch  charl- 
tatde  and  rell^ous  purposes,  and  ezfOnde  oi- 
tlrely  the  Idea  of  any  Individual  gain  or  prof- 


it, or,  indeed,  itf  any  corporate  profit;  imless 
It  is  used  puT^  tea  sac3i  rellgioos  and  diar- 
Itable  purposesL"  M.  BL  Church  South  v.  Hln- 
ton.  S2  Tenn.  191.  ZL  S.  W.  822. 

The  court  In  the  ease  last  dted  was  consid- 
ering a  state  of  facts  on  vrtddi  it  held  Uie 
purposes  of  the  corporation  to  be  twofold- 
religious  and  diarttaUe,  and  no  -dotibt  for 
this  reason  fidled  to  mention  "sdentlflc"  and 
"educational'*  instttotlona,  whldi  are  eadi 
mentioned,  both  in  the  Oonstltutlon  and  the 
statntfc 

The  second  and  last  question  is  whether  or 
not  the  complainant,  upon  the  proof  in  this 
record,  may  be  said  to  devote  all  of  Its  prof- 
its to  any  one  or  more  than  one  of  the  four 
objects  named  in  the  Constitution  and  In  the 
statute.  If  It  does,  then,  under  the  authority 
of  M.  B.  Church  South  v.  Hlnton,  aupra,  it  1« 
exempt  from  taxation. 

An  educational  Institution,  within  the 
meaning  of  tbe  Constitution  and  the  act  of 
1907,  is  one  which  teaches  and  improves  Its 
pupils.  One  of  the  admitted  purposes  of 
the  complainant  lodge  Is  the  teaching  of  pa- 
triotism, benevolence,  and  orderly  moral  life, 
for  the  purpose  of  the  Improvement  of  Its 
members  and  the  extension  of  the  Influence 
and  blessings  of  Masonry.  The  store  and 
range  of  information  of  Masonry  as  an  edu- 
cational institution  must  of  necessity  be  ex- 
t^istv^  for  it  is  common  knowledge  that  Its 
origin  is  ancient,  antedating  by  many  centu- 
ries the  first  principles  of  the  common  law  and 
our  system  of  equity  Jurisprudence.  It  is 
not,  we  think,  a  far  cry  to  hold  that  one  of 
tbe  purposes  of  complainant  Institution  is  ed- 
ucational. Its  second  purpose  is  the  support 
and  maintenance  of  a  widows'  and  orphans* 
home,  and  the  assistance  of  needy  Masons 
and  needy  Masonic  lodges.  That  this  pur- 
pose Is  charitable  we  have  no  doubt  Its  two 
purposes,  as  we  find  them,  are  educational 
and  charitable. 

The  maintenance  by  It  of  its  reading  rooms 
and  lU  lodge  rooms,  and  the  effort  by  It  to 
secore  for  Itself  a  permanent  home,  are  but 
agencies  for  the  advancement  and  enlarge- 
ment of  the  two  general  purposes  above  set 
out  The  same  may  be  said  of  the  entertain- 
ments which  It  affords  its  members.  That 
its  purpose  is  free  from  the  taint  of  Individ- 
ual profit,  and  that  it  is  not  an  InstltutioQ 
for  private  gain,  that  It  has  no  capital  stock, 
and  declares  no  dividends,  are  facts  which, 
upon  this  record,  cannot  be  controverted. 

[S]  From  all  <tf  the  foregoing,  the  conclu- 
sion we  reach  Is  tha^  under  the  Constitution 
of  1870  and  Uie  act  of  1907,  the  property  of 
the  complainant  lodge  was  intended  to  be 
exempt  from  taxation  by  the  Legislature  In 
the  passage  of  the  act  of  1907. 

We  have  been  dted  on  the  brief  for  the 
city  to  numbm  of  cases  where  courts  of  last 
resort  of  other  stetes  have  readied  coadu- 
fllona  different  from  that  which  we  have 
reached  in  this  case.   On  flu  brief  for  tbe 
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conqdalnant  we  liATe  been  <Med  to  numbers 
of  cases  when  conrts  of  last  resent  In  other 
states  have  reached  conclnslons  In  accord 
with  our  Tlew.  It  la  useless  to  nndntake  to 
reconcile  these  aathorltles.  The  conduslixi 
reached  by  us,  baaed  aixm  onr  own  Constlttt- 
tlonandstatates  and  the  i»evlons  decisions  of 
this  court;  we  think  Is  sound  and  Just,  and 
whol^  In  accord  with  the  Intentkm  of  the 
framers  of  the  Constltatlon  of  1870  and  the 
Legislature  which  passed  the  act  of  1907.  It 
results  diat  the  decree  ain>ealed  from  wilt 
be  affirmed  with  costs. 


HAWKINS  V.  HUBBELL  &  HOUSEB  et  aL 

(Sapreme  Coart  of  TeimesBee.    March  1, 
1913.) 

1.  Injunction  (|  257')— Wbonqfui.  Injunc- 
tion—Malics  ±«D  Want  of  Pbobable 
Cause. 

In  an  actioQ  for  wrongful  injunction,  com- 
plainant must  show  malice  and  want  of  prob- 
able cause. 

[Ed.  Note.— For  other  cases,  see  Injnnction, 
Cent.  Dig.  i  606;  Dec.  Di&  {  2&T*T 

2.  Appeal  and  Ebbob  ({  719*)— Assionuenx 
OF  Ebbob  fob  Review. 

A  subject  on  which  no  aasigament  is  made 
need  not  be  coQeidered. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  2868-2»S2.  3^;  Dec. 
Dig.  i  719.*] 

3.  Equitt  (I  407*)— Befebence  to  Masteb 
—Responsiveness  of  Bepobi. 

Where  a  master  was  required  to  report, 
inter  alia,  as  to  damages  from  an  injunction, 
whether  complainant  contracted  for  bands  who 
declined  to  worli  for  him  because  of  the  in- 
junction, and  as  to  the  damages  resulting  there- 
from, bis  report  that  no  contract  was  shown, 
but  that  bands  declined  to  work  for  complaio- 
ant,  and  he  was  damaged  a  certain  sum,  was 
not  responsive,  was  therefore  impertinent,  and 
could  not  be  lawfully  noticed  or  received,  or 
made  the  basis  of  a  decree,  and  an  exception 
thereto  should  have  been  sustained. 

[BdL  Note.— For  other  cases,  see  Equity, 
Cent  Dig.  |i  893-900,  903:  Dec.  Dig.  S  407.*] 

4.  Appeai,  and  Ebbob  (|  847*)— Bbvikw  on 
Exceptions— Action  of  Chancellob. 

On  appeai  or  error  from  the  action  of  a 
chancellor  on  exceptions  only,  notliing  else  is 
before  the  Supreme  Court 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |S  3367-3371;  Dec  Dig.  } 
847.*] 

6.  Appeal  and  Ebbob  (|  1022*)— Bstibw- 
DisBEOABDina  ExcEPnon  to  Bkfobi  of 
Masteb. 

The  Supreme  Court  cannot  disregard  a 
valid  exception  to  a  report  of  a  master,  simply 
because  the  chancellor  did  so,  and  rendered  a 
decree  notwithstanding. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Erron  Gent  Dig.  ||  4015-4018;  Dec  Dig.  I 
1022.*] 

6.  Appeal  and  Ebbob  ({  103*)— Objection 
Not  Madb  Below. 

Where  a  subject  not  distinctly  alleged  in 
a  bill,  was  treated  by  the  chancellor  and  the 
parties  without  objection  as  if  it  were,  an  or- 
der of  reference  submitting  such  subject  must 
be  treated  as  a  coustruction  of  the  biU  on  the 
point,  acquiesced  in  by  both  parties,  and  acted 


under,  and  it  is  too  late  to  ol^eet  on  a  writ  of 

error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  If  1230-12^  1240;  Dec 
Dig.  i  193.*] 

7.  iNjqNCTiON  (I  261*)— Wbohofdi.  IwJmc- 

TION— DaUAQES. 

Damages  resulting  from  trouble,  annoy' 
ance,  and  expense  from  bUlure  to  secure  handi 
to  run  a  farm  are  purely  speculative,  and  Ines- 
pable  of  accurate  estimation,  or  traidns  to  an 
injunction  against  its  sale. 

[Ed.  Note.— For  other  cases,  see  Bijnnetion. 
Cent  Dig.  I  609:  Dec  Dig.  |  261.*] 

8.  Injunction  (|  261*)— Wbonqfui.  Iifjunc- 

TION— DaHAOU. 

Nor  could  It  be  legally  said  that  the  suing 
out  of  the  injunction  was  tiie  proximate  caose 

of  such  injuries. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  {  009:  Dec.  Dig.  {  261.*] 

9.  Dauaoes  ({  22*)— Actions  fob  Tobt. 

The  general  rule  in  actions  for  tort  is  that 
the  wrongdoer  is  liable  for  all  injuries  result- 
ing directly  from  the  wrongful  acts,  whether 
they  could  or  would  not  bave  been  foreseen 
by  him,  provided  the  particular  damages  as  to 
which  he  proceeds  are  the  legal  and  natural 
consequences  of  the  wrongful  act  imputed  to 
the  defendant,  and  are  such  as,  according  to 
common  experience  and  the  usual  coarse  of 
events,  might  reasonably  have  been  anticipated. 

[Ed.  Note.— For  other  cases,  see  Damages. 
Cent  Dig.  {|  69-61,  63;  Dec  Dig.  |  22.*] 

10.  Injunction  ({261*)— Wbohoful  Injdnc- 

TION— EviDBNOi— SUFFIGJXMCT. 

One  who  claimed  that  he  was  prevented 
by  a  wrongful  injunction  from  obtaining  th<* 
kind  of  laborers  he  wanted  for  certain  work 
could  not  recover  on  bis  own  testimony,  con- 
sisting of  broad  general  statements  as  to  the 
nature  of  his  damages. 

[Ed.  Note. — For  other  cases,  see  Ininnctioo. 
Cent  Dig.  |  609:  Dec  Dig.  i  261.*] 

11.  Injunction   (§  261*)  —  Wbonoful  ly- 

JUNCTION— DaUAOSS. 

Expenses  in  obtaining  a  loan,  which  com- 

Jilainant  claimed  he  bad  to  make  to  pay  a 
udgment  were  not  a  proper  element  of  dam- 
ages in  a  snit  for  a  wrongful  injunction  against 
the  sale  of  his  land. 

[Ed.  Note.— For  other  cases,  see  Injunction. 
Cent  Dig.  |  609:  Dec.  Dig.  i  261.*] 

12.  iNJURonoN   (I  261*)— Wbonofci.  Is- 

JUNCTION  —  BUUHT  or  DaMAQES  —  USUBT 

Paid. 

Usury  paid  could  not  be  claimed  as  dam- 
ages in  an  action  for  wrongful  injunction, 
wherein  a  part  of  the  recovery  sought  was  ex- 
penses in  obtaining  a  loan,  rendered  neceasaiy 
by  the  injunction. 

[Ed.  Note. — For  other  cases,  see  Injunction, 
Cent  Dig.  i  009;  Dec  Dig.  |  261.*3 

13.  Injunction   (|  261*)  — Wjwrofcl  In- 

JUNCTION— DaUAOES. 

Where  no  actual  damages  were  suffered  by 
reason  of  a  wrongful  injunction,  complainant 
can  recover  nothing  but  nominal  damages. 

rEd.  Note.— For  other  cases,  see  Injunctioo. 
Cent  Dig.  |  609;  Dec  Dig.  |  261.*] 

Appeal  from  Chancery  Court,  Franklin 
County;  T.  M.  McConnell,  Chancellor. 

Action  by  Sam  Hawkins,  Jr.,  against  Hub- 
bell  &  Houser  and  others.  From  a  decree  ft>r 
complainant,  def^dants  aiH>eal.  Bererasd. 
and  decree  ^tered  for  nominal  damagea. 


•Por  ottier  cases  see  same  topic  sod  McUoa  NUMBER  in  0«c  Dig.  t  Am.  Dig.  K»r-No.  Sertss  *  B^'r  ladeze* 
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'  T.  X  Alezander,  for  appellanta.  Felix  D. 
Lynch,  of  Wlucliester,  for  appellee. 

NBIL,  G.  J.  This  action  was  brought  .to 
recover  damages  fbr  wrongfolly  suing  out  an 
Injunction— not  on  the  bond,  bnt  against  the 
complainants,  personally,  in  the  Injunction 
suit .  The  chancellor  rendered  a  decree  for 
91.100,  from  which  a  writ  ot  emHf  was  pros- 
ecuted to  this  court 

[1,2]  In  snch  an  action  as  the  i^esent 
where  suit  is  not  brought  on  the  bond,  It  Is 
necessary  for  the  complainant  to  show  mal- 
ice and  want  of  probable  cause,  as  In  actions 
for  malicious  prosecution.  Pyott  Land  & 
Mtaiing  Co.  T.  Tarwater,  160  S.  W.  539.  De- 
fendant herein  has  made  no  assignment  on 
this  subject  and  we  need  not  consider  it 
We  shall  only  say  that  the  evidence  is  that 
the  Injunction  bill,  which  bad  been  brought 
by  Hubbell  &  Houser  against  Hawkins,  was 
dismissed  in  this  court  on  the  ground  that 
under  the  facta  stated  in  that  bill  the  ap- 
propriate relief  was  attachment,  not  injunc- 
tion. 

Assuming,  then,  without  deciding,  that  a 
suit  for  malicious  prosecution  might  be  bas- 
ed on  such  facts,  we  proceed  to  consider  the 
questions  made  In  the  case. 

[3]  The  bin  charged  several  grounds  of 
damages,  as  that,  as  a  consequeuce  of  the 
Injunction  restraining  Mr.  Hawkins  from 
selling  the  land,  he  lost  a  valuable  sale  of  it 
and  that  pending  the  lojunctlon  the  land  had 
decreased  In  market  value;  that,  as  the 
standing  Umber  was  a  part  of  the  land,  the 
Injunction  necessarily  included  a  command 
not  to  sell  this,  and  that  pending  the  In- 
junction, much  valuable  cedar  timber  de< 
creased  in  market  value;  that  he  could  not, 
by  reason  of  the  pendency  of  the  injunction, 
procure  bands  to  work  his  farm,  and  that  be 
suffered  Injury  by  reason  ot  that  Uxt;  that 
he  had  to  borrow  money  to  pay  off  a  judg- 
ment, which  the  present  defmdants  had  re- 
covered against  falm,  and  by  reason  of  the 
existence  of  the  Injunction  he  had  to  pay  a 
"bonus"  of  SlOO,  which  he  othtfwise  would 
not  have  had  to  pay,  in  order  to  get  the 
money. 

The  chancellor  referred  these  matters  to 
the  master  tor  a  report,  which  was  made, 
wherein  that  ofiBcer  found  91.000  damages  as 
arising  In  respect  of  tbe  inability  to-  employ 
hands,  and  $100  in  respect  of  the  so-called 
"IXHUis."  As  be  r^K)rted  adversely  on  the 
other  matters,  and  they  are  not  now  before 
ns,  we  shall  oobfine  the  decision  to  the  two 
points  just  referred  to,  but  will  Incidentally 
dtecoSB  some  points  ItwicaUy  connected  there- 
with. 

The  ord»  ot  reference  aa  to  the  matter  of 
tlie  hands  was: 

"Bcaport  whether  or  not,  prior  to  the  suing 
oat  ot  said  InjunctioD.  complainant  had  made 
any  contract,  or  had  any  real  understanding, 
with  any  valuable  hands  to  work  on  his 


farm  In  the  crop  seascm,  and  cut  timber  for 
the  market  In  winter ;  if  so,  tbe  master  will 
further  report  whether  or  not  such  valuable 
hands  declined  to  work  for  complainant  be- 
cause of  the  fact  that  the  injunction  sued  out 
forbade  the  cutting  of  complainant's  timber, 
and  thereby  deprived  said  hands  of  the  con- 
templated winter's  work  In  cutting  Umber. 
If  so,  the  master  will  further  report  who 
said  valuable  hands  were,  and  the  substance 
of  complainant's  contract  with  them  In  rela- 
tion to  cutting  said  timber.  If  any  snch 
contract  existed  as  hereinbefore  Inquired 
about,  and  said  hands  failed  to  carry  It  out 
because  of  the  suing  out  of  said  Injunction, 
tbe  master  will  further  report  what.  If 
any,  damages  complainant  suffered  on  ac- 
count thereof." 

The  master  reported:  "The  record  does  not 
disclose  whether,  prior  to  the  suing  out  of 
said  Injunction,  complainant  had  made  any 
contract,  or  had  any  real  understanding, 
with  any  valuable  bands;  but  it  does  dis- 
close the  fact  that  bands  declined  to  work 
for  complainant  because  of  tbe  snlng  out  of 
said  Injunction,  and  not  being  able  to  get 
hands  the  year  around,  and  not  being  able 
to  cut  the  cedar  Umber  and  deliver  same, 
complainant  was  damaged  $1,000. 

[4]  The  order  of  reference  asks  the  master 
If  there  were  any  special  contracts  with 
hands  which  were  destroyed  by  the  injunc- 
tion, and,  if  so,  the  damages  resulting.  The 
master  replies  that  the  evidence  shows  no 
such  contract  This  was  a  complete  answer, 
from  which  necessarily  foltowed  tbe  con- 
clusion that  there  were  no  damages  under 
that  head.  The  master,  however,  went  fur- 
ther, and  reported  upon  a  matter  not  submit- 
ted to  him,  to  the  effect  that  although  there 
were  no  such  special  contracts,  yet  as  a  con- 
sequence of  the  inJuucUon  hands  did  decline 
to  work  for  complainant,  "and  not  being  able 
to  get  hands  the  year  around^  and  not  beli^ 
able  to  cut  the  cedar  timber  and  deliver  the 
same,  complainant  was  damaged  $l,00a" 
This  part  of  the  report  was  not  respcmslve 
to  the  order  of  refer«ice,  was  tiierefore  Im- 
perUnent,  and  could  not  be  lawfully  noticed, 
or  received  by  the  chancellor,  or  made  the 
basis  of  a  decree.  Gibson's  Suits  In  Chy.  (2d 
Ed.)  I  611,  par.  2.  Defendant  excepted  to 
tbe  report  on  this  ground  in  the  court  be- 
low, and  the  exception  should  have  been  sus-* 
tained;  but  the  chancellor  overruled  it 
Thereupon  the  defendant  brought  tbe  case 
to  this  court  on  writ  of  error,  and  assigned 
this  action  of  the  dumcellor  fi>r  error.  On 
tbe  grounds  stated  we  must  and  do  sustain 
this  assignment  This  dose*  this  head  of 
tbe  controversy,  since  on  an  appeal  or  writ 
of  error  trom  tbe  action  of  the  chancellor 
on  exceptions  only  nothing  else  Is  before  ns. 
AUen  &  Hill  T.  Shanks,  90  Tenn.  330,  377,  16 
S.  W.  715. 

£i]  Complainant's  counsel  attempts  two 
answers  to  the  foregoing  obstacle  in  his  way 
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to  a  ncowy.  Tbe  flnt  1b  that  ttiera  Is  tai 
fact  no  Tarlanoe  between  tbe  oxdm  of  refier^ 
enoe  and  tbe  rqiort ;  but  tiie  Tarlance  is  bo 
obrtons  that  no  argomoit  oonld  make  plainer 
what  a  oomparlBon  of  the  two  allows.  The 
aecmd  1>  that  tbe  point  1>  Inunaterlal^  be- 
canae  the  chancellor  disregarded  the  excep- 
tion, and  rendered  a  decree  notwlttutandlng. 
But  from  what  we  bare  said  It  ta  perc^ved 
that  be  had  no  Ic^al  ri^t  to  disregard  the 
exception  and  we  cannot  do  so,  simply  be- 
cause be  did. 

[I]  If  the  diancdlor  had  set  aside  the  re- 
port, and  iwoceeded  to  rendw  a  decree  <nt  the 
issues  made  by  the  bill  and  answer,  and  the 
eridrace  nrieTsnt  thoeto  a  dUf^rmt  quea- 
tbm  would  hare  been  inesented.  But  he  did 
not  do  this.  He  based  his  deaae  dlstlnetlr 
on  the  report  and  the  ezc^itlons.  The  case 
was  BO  treated  by  the  diancdlor  and  the  par- 
ties, without  objection  from  an7  one,  In  the 
chancery  court,  and  It  must  be  so  treated 
here.  We  have  taken  note  of  tbe  fact  tliat 
the  conqdainant  did  not  distinctly  all^  In 
the  bill  that  be  had  contracts  already  made 
with  hands  which  were  bnften  by  them  on 
account  of  the  InjunctUni;  bat  tbe  order 
of  refarmo^  submitted  to  without  objection 
made  fm  tbe  record,  both  by  tbe  complainant 
and  the  d^endants,  must  be  treated  as  a 
ciHUtructlon  of  the  bill  on  this  point,  acqui- 
esced  in  by  both  parties  and  acted  under, 
and  It  is  now  too  late  to  make  any  objection 
on  Uiat  aspect  of  tbe  case  in  this  court. 

[7-1]  It  this  objection  could  be  orercomeh 
and  we  could  flst  ba^  to  a  Uteral  cmutroo- 
tion  of  tbe  bill,  that  which  complainant  gave 
the  Ull,  in  effect,  tn  his  deposition,  we  should 
have  a  case  where  a  party  was  «*i<timiTig 
damages  because,  owing  to  an  Injunction 
wbldi  left  bim  in  full  possession  and  use  of 
his  land,  but  whldi  restrained  him  from  sell- 
ing It,  and  inferentially  the  standing  timber, 
he  was  put  to, a  great  deal  of  "trouble,  an- 
noyance, and  eipense  to  secure  bauds  to 
run  his  farm.**  9uch  damages,  of  course, 
wouId.be  purely  speculative,  and  incapable 
of  anything  like  accurate 'estimation,  or  trac- 
ing to  the  wrongful  act  complained  of.  Nor 
could  it  be  said.  In  a  tme  1^1  sense,  that 
the  suing  out  of  an  Injunction  was  the  ivoxl- 
mate  cause  of  sudi  alleged  Injuries.  Tbe  lia- 
bility for  damages  in  cases  ot  tort,  in  respect 
of  the  governing  principle  Is  that  formulated 
in  13  Oyc.  28:  "The  general  rule  In  actions 
for  tort  is  tliat  the  wrongdoo^  Is  liable  for  all 
Injuries  resulting  directly  from  the  wrongful 
acts,  whether  they  could  or  would  not  have 
been  foreseen  by  bdm,  provided  tbe  particular 
damages  in  respect  to  which  he  proceeds  are 
the  legal  and  natural  nmseauHioes  of  tbe 
wrongful  act  Imputed  to  tbe  defendant,  and 
are  such  as  according  to  common  experdence 
and  tbe  usual  course  of  events  might  reason- 
ably have  been  antlc^ted."  It  could  hard- 
ly be  said  that  tbe  difficulty  of  obtalidng 
hands  to  work  on  a  farm  would,  in  tbe  usual 
course  of  e^'enta;  result  from,  or  naturally  be 


siQposaUe  as  resulting  fnun,  an  order  ot 
court  maUnff  It  certain  that  the  owner  would 
keep  tbe  flum,  and  not  s^  It,  and  ttaos  be 
able  to  give  employment  to  than  In  making 
a  aofi ;  nor  would  this  result  be  altsed  liy 
tbe  fact  that  some  bands  might  refuse  to 
accept  onployment  because  the  order  referred 
to  In  effect  fortiade  the  sale  <tf  timber,  and 
thus  cut  off  some  ^ployment  in  tbe  winter 
time  for  tbe  same  bands.  Sndi  a  class  of 
fitrm  bands  would  be  quite  einj^ftional,  as 
farm  bands  are  usually  hired  to  make  a  ecofi. 

[11]  We  have  le&i  the  record  carefnllr, 
and,  considering  the  case  apart  from  the 
master's  report,  which  for  tbe  present  we 
shall  60,  to  express  our  view  <tf  tbe  merits, 
we  are  of  tSie  o^xdon  that  comtfalnant  has 
suffffied  no  injury.  His  farm  is  more  valu- 
able than  it  was  dudng  tbe  conttnnanoe  of 
tbe  injunctltm;  also  bis  cedar  timber.  As 
to  bis  failure  to  obtain  the  kind  of  hands 
be  wanted,  he  offers  no  testinisny  Init  bis 
own,  and '  Conspicuously  falls  to  give  ai^ 
names,  so  that  bis  testimony  could  be  sus- 
tained or  refuted,  as  the  case  might  be.  A 
man  coming  into  court  with  sudi  an  extraor- 
dinary claim  should  be  At  more  definite 
tn  showing  to  the  court  how  and  wby  be 
suffered  Injury.  He  should  do  more  tiian 
make  broad  general  stat^ents.  Besides.  It 
is  In  e^dence  that  aHnpUUnant  was  contai- 
tious,  and  overbeanlng  with  his  on^oyCs, 
and  that  on  this  account  It  was  hard  for 
him  to  get  hands. 

[1 1]  Tbe  fourth  instruction  to  tbe  masta, 
contained  In  the  order  of  r^oence,  was: 

"He  will  report  what  amount  of  expenses, 
If  any,  tn  addition  to  legal  interest,  com- 
plainant bad  to  pay  to  secure  the  loan,  men- 
tioned In  his  bUl,  with  which  to  pay  off  the 
recovery  of  defradants  Hubbell  &  Bouser, 
secured  against  him  in  the  case  of  Hubbell  i 
Houser  V.  Sam  Hawkins,  Jr." 

To  this  the  master  responded: 

"That  complainant,  Hawkliu,  had  to'  pay 
a  bonus  or  additional  expoise  of  $100  In  order 
to  borrow  mon^  with  whlcai  to  meet  or  pay 
off  the  recovery  against  him  to  defendants, 
in  addition  to  tbe  legal  Interest  In  securing 
said  loan." 

Complainant's  erldenoe  on  this  sidiject, 
which  Is  also  In  line  with  the  auctions  of 
his  bUI,  is  as  follows:  That  on  account  of 
being  restrained  by  the  injunction  from  sdl- 
ing  his  land  and  Umber  he  was  compelled 
to  borrow  money  to  pay  off  tbe  Judgment 
which  Hubbell  &  Houser  recovered  against 
him ;  that  in  order  to  secure  the  loan  be  bad 
to  pay  a  "bonus  or  commission,"  In  addltl<Ki 
to  6  per  cent  for  the  time;  that  this  was 
something  over  (100;  and  that  he  would 
have  been  able  to  pay  the  Judgment  lefmed 
to  without  eflCectIng  the  loan,  if  he  bad  bea 
permitted  to  go  on  and  maricet  Ida  cedar 
timber.  At  anotber  idace  In  Ids  diq[M»lti«i 
he  says:  "Stopping  the  sale  of  the  timber 
caused  me  to  borrow  mon^  at  a  great  loss, 
by  paying  Interest  And  the  talk  that  was 
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dmlated  tbat  my  farm  would  soon  be  sold,  I 
conld  borrow  no  mon^  without  paying  racb 
Interest  tbat  I  conld  not  stand,  and  have 
to  pay  It  In  advance.  I  could  sell  neltlier 
timber  nor  land  to  meet  these  Judgments,  so 
I  had  to  make  a  loan,  or  set  money  on  my 
farm,  which  cost  me  a  gnat  deal,  to  meet 
the  judgmait" 

We  do  not  think  this  was  a  proper  element 
of  damages.  Let  ns  assume  that  the  $100 
was  a  1^1  charge  against  the  comi^alnant. 
He  owed  the  debt,  and  had  to  obtain  money 
to  pay  it  l^is  be  had  to  obtain  either  by 
sale  of  bis  property  (land  and  tlmbor)  or  by 
making  a  loan.  He  had  an  offer  of  $5,000 
for  his  land,  but  when  the  Injunction  was 
dissolved  it  was  worth  $10,000.  His  timber 
likewise  was  of  much  greater  value  than  It 
was  when  he  was  trying  to  sell  It,  Just  be* 
fore  the  suing  out  of  the  iDjunctlou.  Olear* 
]y  he  would  have  lost  much  more  than  the 
$100  If  he  had  sold  when  he  wished  to. 

[12]  But  the  $100  was  somethli^  in  excess 
of  the  legal  rate  for  the  use  of  money,  and 
hence  was  usury.  This  could  not  be  claimed 
as  damages. 

On  each  of  the  grounds  stated,  oomi^ainant 
must  be  denied  relief  as  to  the  $100  Item. 

[13]  It  results  that  the  complainant  can 
recover  nothing  but  nominal  damages. 

The  decree  of  the  chancellor  will  therefore 
be  reversed,  and  a  decree  will  be  altered 
here  for  only  nominal  damages,  one  cent,  and 
the  costs  of  the  court  below.  The  costs  of 
this  court  will  be  paid  by  tba  complainant 


STATE  T.  STEPHENS. 

(Snpreme  Court  of  Tennessee.    Feb.  21, 
1918.)  . 

1.  IifDicTUNT  Ann  Infoeiution  (I  66*)— 
CoNsnxunoRAi.  Provisions. 

CoDBt  art  1,  I  9,  cuaranteeing  the  right 
to  demand  the  nature  and  cause  of  uie  accusa- 
tion, leaves  it  to  the  Legislature  to  prescribe 
In  what  form  the  crime  shall  be  charged. 

{Ed.  Note.— For  other  cases,  see  Indictmait 
and  Information,  Gent  Dig.  U  176.  176;  Dec 
Dig.  I  56.*3 

2.  Lascikt  (I  30*)— IitnicrianT  — StiiTi- 

CIENCT. 

Const  art  1,  |  9,  guarantees  the  right  to 
demand  the  nature  and  cauae  of  the  accusa- 
tion. Shannon's  Code,  fi  7077,  prescribes  that 
the  statement  of  facts  Boall  be  in  ordinary  and 
concise  language,  without  prolixity  or  repeti- 
tion. Section  7076  provides  that  in  no  case  are 
words  not  essential  to  constitute  the  offense 
necessaiT  or  proper.  Section  7082  provides 
that  indictments  tor  common-law  offenses  are 
good,  if  the  offense  Is  charged  or  described  ac- 
cording to  the  common  law.  Section  7083  pro- 
vides that  on  the  other  hand,  in  all  cases 
where  the  common  law  prescribes  particular 
and  technical  lanfcuage  to  describe  a  Code  of- 
fense, it  Is  sufficient  to  describe  it  according 
to  the  general  rules  in  this  chapter.  But  sec- 
tion 7080,  in  the  same  chapter,  reoulres  that 
the  act  or  omission  charged  as  the  offense  shall 
be  stated  with  such  certainty  as  will  enable  the 
court  to  pronounce  judgment  on  the  conviction 
according  to  the  right  of  the  case.   HsM  that. 


where  ao  Indictment  <diaived  that  defendant 
did  '^mlawfully  and  feloniously  take,  steal,  and 
carry  away  $400,  good  and  lawful  money  of  the 
United  States,  personal  property  of  B.  H.," 
and  vras  claimed  to  be  defective  as  not  describ- 
ing the  money  alleged  to  have  been  stolen  by 
denomination  or  otherwise,  as  required  by 
law,  nothing  more  was  required  by  the  Consti- 
tntion  or  statutes. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent  Dig.  H  64-76,  99;  Dec.  Dig.  |  30.*] 

Appeal  from  Criminal  Court,  Ifarion  Coun- 
ty; S.  J.  McReynoIds,  Judg& 

Nannie  Day  Stephens  was  indicted  for 
larceny.  A  motion  to  quash  the  Indictment 
was  sustained,  and  the  State  appeals.  Ke< 
versed,  and  the  caoae  remanded  fat  trlaL 

Walter  W.  Faw,  Aast  Atty.  Gol,  for  the 
State.  John  T.  Banlaton.  of  fionth  Plttabnrg, 
for  appellee^ 

BUCHANAN,  J.  From  a  Jndgmoit  sos- 
talning  a  motion  to  qnaah  an  Indictment 
which  charged  that  Nannie  Day  Stephens 
did  "unlawfully  and  feloniously  take,  steal, 
and  carry  away  flOO  good  and  lawful  money 
of  the  United  States,  pwsonal  property  of 
Bert  HanimodE,"  the  state  has  appealed. 

[1,  t]  The  ground  laid  in  the  motion  to 
quash  was  that  the  Indictment  did  not  de< 
scribe  the  mon^  alleged  to  have  been  atolm 
by  dmominatlon  or  otherwise,  as  required  by 
law.  The  holding  of  the  drcQit  court  upon 
this  motion  was  that  the  Indlctmait  was  de- 
fective, in  that  it  failed  to  describe  the  mon- 
ey alleged  to  have  bem  takoi  by  denomina- 
tion. 

Among  other  rights  guaranteed  to  the  de- 
fendant by  the  ninth  section  of  the  flrat  ar- 
ticle of  the  GonstltntltHi  of  Tennessee  la  that 
"to  demand  tbib  nature  and  cause  of  the  ac- 
cosatlon  against  him"  or  her. 

Bat  it  was  held  at  an  early  day  by  thla 
court  that  "It  must  be  left  to  the  Legislature 
to  preecrlbe  what  ahaU  ecuisUtnte  the  accusa- 
tion—in  what  form  the  crime  shall  be  charg- 
ed." Slsemore  V.  States  ^Tenn.  0  Hea^  27. 

The  L^slature  has  prescribed  tiut  "the 
statement  of  the  facts  constituting  the  of- 
fense in  an  Indictment  shall  be  In  ordinary 
and  concise  language,  without  prolixity  or 
repetition."  Section  7077,  Shannon's  Code. 

By  section  7078  of  the  same  Code  It  Is  pro- 
vided that  "In  no  case  are  the  words  'force 
and  arms,'  or  'contrary  to  the  form  of  the 
statute,*  or  'moved  and  Instated  by  the 
devil,'  or  other  words  not  essential  to  consti- 
tute the  offense  necessary  or  proper." 

And  while  section  7082  of  the  same  Code 
does  provide  that  all  Indictments  for  offens- 
es designated  by  law,  which  are  offenses  at 
the  common  law,  are  good  if  the  offense  is 
charged  or  described  according  to  the  com- 
mon law,  yet  It  Is  further  provided  by  sec- 
tion 7083  that  "on  the  other  hand  in  all  cas- 
es where  the  common  law  prescribes  partic- 
ular and  technical  language  to  describe  an 
offense  punished  by  this  Code,  It  Is  suiR- 
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dent  to  describe  ttas  offense  scoordli^  to  tbe 
general  mles  In  tbls  dupter."  But  by  sec- 
tion 7080,  In  tbe  same  chapter  and  Code,  the 
leglslaUTe  Inteut  as  to  the  certainty  with 
which  the  offense  shall  be  diarged  Is  far- 
ther made  apparent  by  these  words: 

"Tbe  act  or  imilBsion  charged  as  the  of- 
fense Shan  be  stated  with  sndi  d^ee  of 
certainty  as  to  enable  the  conrt  to  pronounce 
Judgment  apon  the  conviction  according  to 
the  right  of  the  case." 

Some  of  our  cases  shedding  light  on  the 
qnestlon  here  involved  are  as  follows: 

State  V.  Pea  roe.  Pecks  (7  Tenn.)  66.  In 
that  case  it  was  said: 

"That  degree  of  predslon  In  the'  descrip- 
tion of  an  offense  cannot  be  given  in  an  In- 
dictment, 80  as  to  dlstlngnlsh  it  per  ae  from 
all  oUier  cases  of  a  similar  nature.  Snch  a 
description  amounting  to  identification  must 
rest  in  averment,  and  Its  absence  In  descrip- 
tion can  be  no  test  of  the  certainty  required 
either  for  defense  against  the  present,  or 
protection  against  future,  prosecnUtm  tor  the 
same  matter.  But  that  certainty  la  only  nec- 
essary that  will  enable  the  Jury  to  dedde  in 
a  case  of  theft  whetiier  Hie  chattd  iwoved 
to  have  been  ato\ea  Is  the  very  same  with 
Uiat  upon  which  the  Indictment  is  founded, 
and  show  Judicially  to  the  court  that  it 
could  have  been  the  anbject-matter  of  the 
off^se  cbarged.  That  will  secure  d^mdant 
from  further  prosecution  for  the  same  of- 
fense after  acquittal  or  conviction.  See  1 
cutty.  286-6." 

State  v.  Loi^bottoms,  11  Humph.  88.  In 
that  case,  the  Indictment  charged  the  lar^ 
ceny  of  "ten  dollars,  good  and  lawful  money 
of  the  state  of  Tennessee."  This  court  held 
tbe  objection  made  to  the  suffldency  of  the 
description  to  be  well  founded,  saying: 

"Where  personal  chattels  are  the  subject 
of  an  offense,  as  In  larceny,  they  must  be 
spedflcally  described  by  tbe  names  usually 
appropriated  to  them,  and  the  nilmber  and 
value  of  each  species,  the  particular  kind  of 
each  goods,  stated."  2  Hale,  182, 188;  Arch. 
Cr.  PI.  (London  Ed.)  49.  Mon^  should  be 
described  "as  so  many  pieces  of  the  current 
gold  or  silver  coins  of  the  realm,  and  the 
species  of  each  coin  must  be  stated  by  ite 
appropriate  name."  R.  &  B.  482 ;  Arch.  60. 
Sections  7077  to  7081,  Induslve,  of  Shannon's 
Code,  first  appeared  In  our  l^^lation  In  tbe 
Code  of  1858,  and  the  Longbottoms  Case,  su- 
pra, was  dedded  In  1850. 

Pyland  v.  State,  4  Sneed,  357.  The  indict- 
ment in  that  case  charged  the  larceny  of 
"ten  five-dollar  bank  bills,  of  the  value  of 
five  dollars  each,  four  ten-dollar  bank  blUa, 
of  the  value  of  ten  dollars  each,  two  twen- 
ty-dollar bank  bills  of  the  value  of  twenty 
dollars  each."    This  court  said: 

"We  hold  this  to  be  a  sufficient  descrip- 
tion, and  the  particular  circumstances  of  de- 
scription and  of  identification  necessary  to 
make  out  the  case  are  matters  of  i^oof .  The 
evidence  must  show  all  the  fiicto  necessary 


to  convince  the  Jury  that  tbe  noCsB  fltmltfi 
were  genuine  and  valuable." 

Lewis  T.  State,  8  Helsk.  883.  In  that  eue 
the  Indictmoit  diarged  **tlie  larceny  of  one 
five  and  one  two  dollar  greoiba^  tdlla,  Unit- 
ed States  cnrroKy,  national  bank  Wim,  and 
money  of  the  goods  and  chattels  of  Dan 
Kelly,  and  of  the  value  of  seven  dollars, " 
etc.  This  conrt  hdd  the  deaerlptkm  Inoolll- 
dent,  upon  the  ground  that  It  was  not  to  be 
determined  with  reasonable  certainty  what 
It  was  that  was  charged  to  have  been  stolen, 
saying: 

"Certainly  gfe»bacfc  bUls,  United  States 
currency,  national  bank  UUs,  and  mon^ 
cannot  mean  the  same  thing;  and  to  cbarge 
in  the  same  count  that  the  bUl  la  a  green- 
ba<&.  United  States  currency,  national  bank 
Mil,  and  money  is  certainly  indeSnlte  and  on- 
cortaln  In  the  deaciiptioii  of  the  articles  aald 
to  have  bem  stolen." 

The  court  farther  held  that  the  defect  could 
not  be  onred  by  rejecting  as  Borphuage  a 
part  of  the  charge,  so  as  to  render  intelligi- 
ble that  which  remained,  on  the  ground  tbat 
It  could  not  determine  what  part  to  reject. 

We  think  018  case  at  bar  is  dearly  dis- 
tinguished from  tile  me  last  refvied  to,  in 
that  the  Indictment  in  this  case  simply  diarg- 
ed the  money  stolen  to  have  been  good  and 
lawful  money  of  tbe  United  States,  stating, 
also,  the  amount  thereof  and  the  name  of 
the  ovmer  from  wbom  stoloL  Tben  Is  bae 
no  ambiguity  or  uncertainty  as  to  which  of 
several  things  was  meant.  Only  one  tblng 
could  have  been  meant  by  tbe  charge  In  tiil» 
case,  to  wit,  that  the  money  stolm  was  good 
and  lawful  money  of  the  United  States,  and 
that  it  amovftitod  to  a  certain  sum  named  in 
the  indictment,  and  that  it  was  the  property 
of  a  certain  person  therdn  named. 

Mlllner  v.  State.  15  Lea,  ISOl  In  that  case, 
the  defendant  was  indicted  for  larceny  of  a 
railroad  ticket  entitilng  the  owner  to  passage 
from  KnoxviUe,  Tenn.,  to'  Washington,  D.  C. 
and  averred  to  be  of  the  value  of  ^17.  and 
the  property  of  tbe  person  In  tbe  Indictment 
named.  This  t!Ourt  held  tiie  description  of 
tbe  property  to  be  suffident,  saying: 

"We  know  as  matter  of  daily  occurrence 
and  current  history  that  tidcets  are  sold  in 
this  great  country  entitilng  tbe  owner  to 
cross  the  continoit  from  ocean  to  ocean  by 
connecting  roads,  and  to  pass  from  the  ex- 
trane  North  to  tbe  extreme  South.  Such 
owner  may  not  know,  or  may  have  for^t- 
ten,  by  what  company  it  was  issued,  or  the 
predse  line  it  entiUed  him  to  take.  Tbe 
statute  Intended  to  punish  the  stealing  of 
such  a  ticket,  and,  In  anal(^  to  tbe  settled 
rule  as  to  banfE  bills  and  legal  coin,  as  well 
as  In  virtue  of  the  provisions  of  the  Code, 
and  tiie  genwal  prlndples  of  our  decisions, 
the  description  of  such  a  ticket  In  ordinary 
language,  and  In  the  words  of  ttie  indictment 
before  us.  Is  suffldent" 

State  V.  Hall,  2  Shann.  Oaa.  &ea  In  that 
case  the  Indlctmoit  charged  "tiiat  dtfiendant 
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felonlfHulr  did.  steal,"  etc.,  "one  five-dpllar 
bill  and  five  ten-dollar  blllfi,  of  the  goods," 
etc.  Tbta  coazt,'  In  dlqpoalng  of  tbat  cas^ 
said: 

"The  language  In  tills  Indictment  is  the  or- 
dinary language  to  exiMress  the  fact  Intmd- 
ed.  Its  meaning  Is  clear  and  munlstakabla 
Every  one  midorstands  at  onoe»  when  a  man 
Is  charged  with  stealing  one  9&  bill  and  five 
$10  blUs,  that  those  blUs  of  this  denomina- 
tion that  pass  current  are  money.  *  «  • 
No  one  doubts  this.  Yet  we  are  asked  to 
hold  that  this  should  not  be  bo  understood 
In  on  Indictment  We  can  see  no  prtnciple 
on  which  this  can  be  required." 

Glvens  V,  State,  103  Tenn.  651,  55  S.  W. 
1107.  In  that  case,  where  the  charge  against 
the  defendant  was  murdep,  one  of  the  ques- 
tions raised  was  upon  the  sufficiency  of  the 
Indictment  This  court  stated  the  rule  as 
follows: 

"The  rule  is  that  the  statement  of  the  of- 
fense should  be  sufficiently  certain  to  notify 
the  defendant  and  the  court  of  the  nature 
of  the  crime  charged,  and  to  enable  the  de- 
fendant to  plead  any  Judgment  which  may 
be  rendered  In  the  case  as  a  bar  to  subse- 
quent prosecution  for  the  same  offoise." 

State  of  Tennessee  t.  Andrew  Bonnine. 
In  that  case,  as  shown  by  a  memorandum 
oi^nlon  by  Mr.  Justice  McAlUst^  at  the 
KnoxTille  term  of  this  court  of  the  year 
1908,  the  ^i%e  In  the  Indictment  was  that 
the  defendant  on  a  day  named  did  unlaw- 
fully, feloniously,  and  fraudulently  convert 
to  his  own  nse  $50.20,  lawful  money  of  the 
United  States,  said  money  being  the  personal 
property  ot  Ij.  E.  M.  Payne,  under  circum- 
stances and  details  all  of  which  were  set 
out  In  the  Indictment  One  of  the  questions 
made  in  the  case  was  that  the  money  men- 
tioned In  the  indictment  "Is  not  definitely 
and  sufficiently  described,  so  that  the  same 
may  be  d^itefy  identified." 

The  holding  of  the  court,  however,  was 
that  the  description  of  the  money  was  suf- 
ficiently d^Onlte^  and  the  oidnion  is  an  able 
discussion  of  many  of  the  authorities  refer- 
red to  herein. 

To  the  case  of  Peoi^  t.  Hnnt  Supreme 
Court  of  Illinois,  reported  in  volume  36  of 
the  Lk  B.  A.  (N.  8.)  at  page  933,  is  ai^ded 
an  ediaosttve  case  note  upon  the  subject 
here  nndor  consideration,  which  discloses 
quite  a  dlventfty  of  holdings  by  courts  of 
lost  resort  in  the  United  States  upon  this 
question.  This  dtvarsity  of  opinion  no  doubt 
resnlti  ftom  the  fact  that  In  some  Jurisdic- 
tions the  common-law  rule  requiring  minute 
description  of  the  money  alleged  In  Uielndlct- 
nnent  to  have  been  stolen  has  never  been  modi- 
fied by  statute,  while  in  other  Jnrisdlctlona, 
as  we  have  seen  Is  the  case  in  our  own  state, 
such  modification  has  been  mod&  In  the 
note  above  retssmA  to— pages  938,  910,  and 
941— many  cases  arereECerred  to,  where  In  ea<^ 
the  description  tob  sbullar  to  that  In  this 


case,  and  was  held  to  be  suffid^t  The  Bon- 
nine Case,  trom-our  own  court  already  refer- 
red to,  presented  the  exact  point  upon  which 
we  are  called  to  pass  in  the  case  at  bar ;  and 
we  are  quite  content  to  follow  the  conclu- 
sions reached  by  this  coujt  In  that  case. 

By  the  Indictment  before  us,  the  defendant 
had  full  notice  of  the  nature  and  cause  of  the 
accusation  against  her.  like  language  used 
tq  convey  this  notice  was  ordinary  and  con- 
cise, and  also  without  prolixity  or  repeti- 
tion, and  conv^ed  Its  meaning  with  such  de- 
gree of  certain^  as  to  enable  the  court  to 
pronounce  Judgment  upon  the  conviction  ac- 
cording to  the  right  of  the  case,  and  under 
which  the  defCTdant  Is  enabled  to  plead  any 
judgmwt  which  may  be  rendered  In  the  case 
as  a  bar  to  subsequent  prosecution  for  ttie 
same  offense  or  charge.  Nothing  more  tlian 
this  is  required,  ^ther  by  our  .Constitution 
or  by  our  statutes. 

Therefore  the  Judgment  of  the  circuit 
court  is  reversed,  and  the  cause  remanded  for 
trial. 


STATE  ex  rel.  PITTS  et  aL  v.  NASHVILLE 

BASEBALL  CLUB  et  oL 
(Supreme  Court  ot  Tennessee.    Feb.  22,  1918.) 

1.  STATtrTKS  (I  16*)  —  PaSSAGK  OV  BILIS  — 

Necbssitt  or  Thbu  Bxadxhqs  —  Buhdat 

Babebiix, 

Acts  1885,  c.  147,  forbidding  Sunday  base- 
ball ^tnes,  is  in  violation  of  Const  art  2,  |  18, 
reqairins  mree  readings  in  the  passage  of  a  bill, 
where  the  bill  after  two  readings  was  amended 
both  in  its  body  and  title  so  as  to  include  cricket 
and  other  games,  and  only  Me  reading  was 
thereafter  had. 

[EU.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  H  14-16;  Dec.  Dig.  S  16.*] 

2.  CouBTs  (8  93*)— SiABE  Decisis— "Rule  of 
Pbopbbtt.'' 

Decisions  long  acquiesced  in,  which  consti- 
tute rules  of  property  or  trade,  or  upon  which 
important  rights  are  based,  should  not  be  dis- 
tan>ed,  even  though  erroneous  as  original  hold- 
ings. 

[Ed.  Note. — For  other  cases,  see  Courts,  Cent 
Dig.  If  386-839;  Dec.  Dig.  |  93.* 
For  other  definitions,  see  Words  and  Phrases, 

voL  7,  p.  6274.] 

3.  GoTJBTs  (I  89*)— Stabb  Dbcisis— Statutes. 

Decisions  construing  the  Constitution  or 
acts  of  the  Legislntore  should  be  followed,  in 
the  absence  of  cogent  reasons  to  the  contrary, 
inasmuch  as  it  is  of  the  utmost  importance  that 
our  organic  and  statute  law  be  of  certain  mean- 
ing and  fixed  interpretation. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  H  311,  312;  Dec  Dig.  f  89.*] 

4.  Constitutional  Law  (8  20*)— Statutes 

81  219,  220*)— Leqislativb  and  EzfouTiVB 
DHBTEUCnON. 

A  Gonstniction  of  a  statnte  or  the  Constitu- 
tion, not  emanating  from  judicial  decisions,  but 
adopted  by  the  Legislature  or  ezecatiTe  depart- 
ments, and  long  accepted  by  tbe  various  agencies 
of  government  and  the  people,  will  usually  be 
accepted  as  correct  by  the  courts. 

[Bd.  Note.— For  other  cases,  see  Constitu- 
tional Law,  Cent  Dig.  |8  14.  16:  Dec.  Dig.  8 
1!0;*  Statutes,  Cent.  Dig.  H  296-298;  Dec  Dig. 
ff  219,  220.*] 
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B.  C0TTBT8  ^  92*)  — Stabb  Deoisu— BfATm 

IR  COKTBOVEB8T. 

Stare  decisia  011I7  applies  with  reference  to 
decisions  directly  opoa  tne  point  io  controTersy. 

[Dd.  Note.— For  other  cases,  see  €!oart&  Cent 
Dig.  I  sue;  Dec.  D!i«.  i  flfii.*] 

e.  Statutes  (|  61*)— Passaob— PKmncpnoKs 

AS  TO  Validity. 

No  preanmption  of  regular  and  valid  enact- 
ment of  a  statute  will  be  indulged  in  which  con- 
tradicts the  affinnative  showing  of  the  journals. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Die.  H  Se,  196;  Dec;  Dig;  |  61.*} 

7.  G0UST8  <S  89*)— Stake  Decisis— Staturs 
—CoNsTBUCTiON— Sunday  Basbbaix. 

An  oral  decision  that  Acts  1885,  c.  147, 
forbidding  Sunday  baaeball  games,  is  conatltn* 
tional,  cannot  be  considered  as  stare  dedna, 
where  the  holding  was  based  on  the  erroneous 
presumption  tlut  the  signing  of  the  bill  by  both 
R^>eaker8  of  the  two  houses  is  conclusive  as  to 
the  regularity  of  ^e  proceedings,  and  where 
the  act  creates  only  a  misdemeanor,  and  no 
property  rights  have  grown  out  of  the  dedaion, 
and  where  the  fact  that  the  act  had  been 
amended  daring  the  second  and  third  readings 
iu  the  Senate  was  not  passed  upon,  and  such 
point  was  the  sole  point  relied  on  In  the  Instant 
ease. 

[Ed.  Note.— For  oUier  Courts,  Cent 

Dig.  {{  8U,  S12;  Dec  DigTl  89.*] 

8.  COBPORATtONS  d  618*)  —  FOBlTElTUitE  0' 

Fbanchisb— Oboundb. 

Where  a  baseball  dob's  franchise  as  a  cor- 
poration is  sought  to  be  forfeited  on  the  sole 
ground  that  it  has  violated  Acts  1885,  c  147, 
forbidding .  Sunday  baseball  games,  that  the 
club  has  violated  other  Sund^  laws  need  not 
be  considered. 

[Ed.  Note.— For  other  cases,  see  Corppmtions, 
Cent  Dig.  li  2481-2434,  2i^-2444;  l>ee.  Dig. 

9.  COBPOBATIONS  (f  699*}  —  FOSrEITUBE  — 

FRANomaB— Violation  of  Law. 

A  baseball  dub's  corporate  franchise  can- 
not be  forfeited  for  violation  of  Shannon's  Code, 

SI  3029,  3031,  fort>idffing  games  and  sports  on 
nnday,  the  provisions  not  mraitioning  baseball 
when  only  a  penalty  was  prescribed,  and  such 

Goalty  was  exclusive,  in  the  absence  of  a  show- 
K  of  a  nuisance. 

[Ed.  Note.— For  other  cases,  sse  Corporations 
Cent.  Dig.  If  2397-2400,  2403;  Dec.  Dig.  | 
599.*] 

Appeal  trom  Chancery  Conrt,  DaTldson 
County;  John  Alllson,  Ghancellmr. 

Suit  by  the  State  odt  Tennessee,  on  the  re- 
latioD  ot  John  A.  Fltts  and  others,  against 
the  NariiTiUe  Baseball  Club  and  otliers.  From 
a  deoee  for  plaintiffs,  defendants  aKieal. 
Reversed,  and  Mil  dtsnUssed. 

Vertrees  St  Vertrees  and  Jolin  R.  Aust,  all 
of  Nashville,  for  appellants.  Pitts  &  Me- 
Gonnico,  James  L.  Watts,  and  A.  B.  Ander- 
son, all  of  Nashville,  for  appellees. 

QREEN,  J.  The  bill  In  this  ease  was  filed 
on  the  relation  of  certain  dtlsens  of  Nash- 
Tllle,  In  tbe  name  of  the  state,  against  the 
Nashville  Baseball  CAub,  a  Tennessee  cor^ 
poratlon,  for  the  pmpose  of  having  the  char- 
ter of  said  coiToratlon  forfeited  and  Its 
affairs  wound  up  under  onperrlslon  of  the 
court 

The  ground  upon  which  said  forfeiture 

was  asked  was  that  the  defendant  had  been 


guilty  of  repeated  and  flagrant  breadiea  "of 
the  statute  of  Uie  statv  forttfddlnff  Sunday 
baseban  sanua.** 

Several  defenses  were  Interposed,  which 
It  la  not  necessary  here  to  notice,  and  tiie 
d^^dant  filed  an  answer,  in  which,  among 
othw  tbings.  It  was  averred  tibat  tbe  stat- 
ute of  the  state  upon  vrtilch  this  proceedii^ 
was  based  was  nnconstltu  tional  and  invaUd. 
The  answer  contained  other  matters  which 
we  will  not  discuas. 

On  final  hearing,  the  chanedlor  decreed 
a  dissolution  of  d^endant  NaifhvUle  Base- 
ball Club,  and  fn»n  this  decree  an  appeal 
was  taken  to  tUs  oonzt. 

[1]  Defendant  insists  that  the  act  forbid- 
ding Sundar  baa^ll  games  la  nncrastitn- 
donal,  ftar  the  reason  that  it  was  passed 
In  TloUtlon  of  article  2.  I  18,  of  tbe  Cod- 
stltntlon,  whldi  Is  as  follows: 

"Every  bill  shall  be  read  once,  on  three 
different  days,  and  be  passed  each  time  In 
the  house  where  It  originated,  before  trane- 
mlsslon  to  the  otba.  No  Mil  shall  become 
a  law  until  It  shaU  have  been  read  and 
passed,  on  three  dlfferait  d^  In  eac3k  boose, 
and  shall  have  received,  on  its  final  paasage 
in  each  house,  the  asaoit  of  a  majority  of 
all  the  monbera  to  which  fliat  house  shall 
be  entitled  under  this  Gonstltatlon,  and  ahaU 
haTs  been  signed  the  reaipectiTe  speakers 
m  open  session,  the  fact  <tf  sadi  8l«iilnc  to 
be  noted  aa  the  jonmal,  and  shall  have  re- 
ceived the  approval  of  the  Govwnor,  w  Biiall 
have  been  otherwise  passed  under  the  pro- 
visions of  this  Gonstltotlon." 

The  Journals  of  the  House  and  Senate 
show  that  a  bill  to  iH«rait  baaeball  i^aylng 
on  the  Sabbath  was  introduced  In  the  House, 
passed  two  readtnn  and  was  referred  to  a 
o(Hnmitte&  Thoe  was  some  dday  about  the 
report  on  the  bill  from  the  committee,  and 
a  like  bill  was  Introdoced  In  the  Senate, 
entitled  "An  act  to  ^event  baseball  iday- 
Ing  on  the  Sabbath." 

The  bill  Introduced  In  tiie  Senate  passed 
two  readings,  but  when  caUed  up  on  the 
third  reading  an  amendment  to  the  bill  was 
adopted  to  the  effect  that,  after  the  word 
"baseball"  therein,  there  should  be  added 
the  words  *\!rldtet  or  any  other  game  that 
is  iriayed  with  ball,  bat  or  dub.**  Follow> 
Ing  this  addition  and  amendment,  the  cap- 
tion read: 

"Aa  act  to  prevent  the  ^aylngr  of  tbe 
ganws  itf  baseball,  cricket  or  aiv  other  game 
that  is  played  with  ball,  bat  or  dnb  on  the 
Sabbath,  and  to  prescribe  the  punishment 
therefor." 

In  the  body  of  the  bUl  thus  amended  the 
playing,  not  oiUy  of  baadmll,  bat  of  cricket 
and  other  ^mes  played  with  ball,  bat,  or 
club,  was  made  uiUawfnl  on  the  Sabbath. 

After  the  bill  was  so  amended  in  the 
Senate,  It  passed  another  readlns  and  was 
fhea  amt  to  the  House,  where,  giving  the 
action  there  had  the  construction  most  ftiv- 
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orable  to  the  validity  of  the  act,  thlfl  Senate 
blU  was  cmbstltuted  for  the  Hooae  bill  and 
passed  the  Honse. 

Tbe  forgoing  was  the  manner  in  wbltfi 
chapter  147  of  the  Acts  of  188S  came  Into 
oar  Btatnte  books. 

It  iB  said  that  this  act  was  not  passed 
on  three  readings  on  three  days  In  either 
the  House  or  Senate,  as  the  Ckmstltution 
requires.  We  wilt  leave  out  of  consideration 
the  action  of  the  House  upcm  the  bill,  as 
tbe  account  of  the  proceedings  In  the  House 
Journal  api^ears  somewhat  confused,  and  we 
will  only  consider  the  action  which  tbe  Sen- 
ate took  respecting  this  bill. 

As  introduced  in  the  Senate,  the  bill  only 
prohibited  the  {laying  of  baseball  on  the 
Sabbath  day.  In  this  form  It  passed  twtf 
readings.  Before  passing  its  third  reading, 
however,  it  was  amended  so  as  to  prcAlblt 
on  the  Sabbath  day,  not  only  the  playing 
of  baseball,  but  cricket  and  all  other  games 
played  with  ball,  bat,  or  club.  Obviously 
such  an  amendment  could  not  have  been 
properly  included  under  the  original  cap- 
tion of  the  bill,  and  the  caption  was  like- 
wise amended,  so  as  to  cover  an  enactment, 
not  only  against  baseball,  but  cricket  and 
all  other  games  played  with  ball,  bat  or 
did). 

Baseball  Is  a  game  entir^  distinct  from 
cricket,  and  entirely  distinct  from  many  oth- 
er games  played  with  ball,  bat  or  club.  Leg- 
islation respecting  baseball  wonld  not  have 
covered  these  other  games.  So  when  the 
baseball  bill  was  amended,  so  as  to  Include 
the  other  games,  It  became  entirely  a  new 
bilL   It  was  a  baseball  bill  no  longer. 

This  &ct  was  evidently  recognized  by  the 
Senators,  for  they  made  a  change  In  the 
caption  of  the  bill  to  cover  the  new  matters 
added  thereto.  Whenever  the  caption  of  a 
bill  is  materially  changed,  the  blU  bennnes 
a  new  f«e.  There  may  be  additions  to  the 
caption  of  matters,  germane  and  explanato- 
ry, by  way  of  making  tbe  tlUe  more  definite, 
which  will  not  dunge  the  Identity  of  tlie 
bill.  It  howeirer,  then  la  added  to  the  cap- 
tion oitlrely  new  and  foreign  matter,  the 
caption  and  the  blU  will  lose  thefar  Identity. 

When  fba  caption  Is  tbos  radically  chang- 
ed, and  the  blU  thns  beoomea  a  new  one^  it 
must  pus  three  readinga  aXter  It  Is  so 
changed  In  order  to  beenne  a  nUd  constl- 
tati<»al  raactment. 

This  Qjoeatlim  has  been  fnltr  eonsMned  by 
this  eonrt,  and  our  oondnsloiis  have  been 
expressed,  In  Erwin  v.  State,  116  T^.  71, 
03  8.  W.  78,  by  the  present  Chief  Justice, 
as  follows: 

"Brery  bill  has  two  parts,  the  tlUe  and 
the  body. 

"The  title  most  contain  the  subject  of  the 
proposed  l^lslatton,  and  that  subject  must 
be  single.  This  was  Intended  to  serve  a  two- 
fold purposa  The  subject  must  be  express- 
ed In  the  Utle,  ao  that  the  monbers  of  the 


L^Blatore  have  their  attention  drawn  di- 
rectly to  the  matter  about  which  they  are 
to  concern  themselves  in  the  discharge  of 
their  legislative  duties.  A  second  purpose  Is 
that  the  people  of  the  state  may  know  what 
their  representatives  are  doing,  and  may  in- 
terpose, If  they  choose,  by  petition  or  remon- 
strance. The  title  must  be  single,  to  prevent 
omnibus  legislation  and  logrolling. 

"It  Is  obvious  that,  to  serve  these  purpos- 
es, the  title  must  be  a  constant  quantity,  not 
subject  to  amendmeot,  or  at  least  not  sub- 
ject to  any  alteration  that  will  effect  any 
snbstantial  change  in  it  It  fixes  the  Identity 
of  tSie  Mil.  There  may,  indeed,  be  made  a 
substantial  change  In  a  title;  bat,  If  so,  it 
bectmies  a  new  title,  the  cajition  of  a  new 
blU. 

"What  Is  said  in  the  constitutional  provi- 
sions quoted  concerning  amendments  refers 
to  the  body  of  the  bill.  This,  as  a  matter  of 
course,  may  be  amended  In  the  house  In 
whldi  the  bill  mrlginated.  The  Constltntlon 
also  permits  amendments  to  be  Ingrafted 
upon  It  in  the  other  house.  No  restriction  Is 
placed  upon  this  power  of  amendment,  fur- 
ther than  results  from  tbe  rigidity  of  tbe 
title  and  the  necessity  of  conforming  tfaoe- 
to,  and  the  reqairem«it  that  there  shall  be 
a  concurrence  of  ttie  two  bouses  upon  the 
whole  UlL  One  section  may  be  strid^m 
oul^  and  its  place  supplied  by  another  con- 
taining a  different  provialtm.  All  may  be 
strlckoi  out,  exceitt  tbe  title  and  the  enac^ 
ing  danset  and  new  provlstonB  lns»ted  qoite 
different  from  those  which  first  dmstitnted 
the  body  of  the  bin ;  but  upon  this  liberty 
there  rests  one  vnyleMing  limitation,  one 
Imperious  requirement  Sivery  amendment, 
be  it  graat  or  small,  most  harmonise  with 
the  tltl^  must  be  germane  te  i^  most  fftll 
within  its  aeope. 

"It  an  amoidment  tbrdgn  to  the  tlUe  be 
IntTodnced,  one  of  two  results  must  follow : 
Either  die  title  most  be  so  altered  as  to  em- 
brace it.  or  the  bill,  as  it  stands,  will  be 
vitiated  by  it;  but  if  tbe  title  be  so  dumged, 
the  bill  is  no  longer  tbe  same.  The  title  is 
new,  and  the  UIl  is  radically  diff^mt  from 
the  Odng  It  was  before." 

This  bin,  Oierefore,  tn^hlbltlug  the  play- 
ing of  baseball,  olcket,  and  all  othw  games 
with  ball,  bat,  or  dub,  never  passed  three 
reading  in  the  Senate  It  only  passed  one 
reatUng  In  the  Senate,  and  was  not  enacted 
as  prescribe  by  section  18  of  article  S  ot 
the  Constitution. 

Learned  counsd  for  relators  do  not  at- 
tempt any  a^ument  to  show  that  Uils  act 
was  passed  in  conformity  to  the  provislcuis 
of  the  Constltntlon,  but  resist  the  atta^^ 
upon  the  statute  tawdktDg  the  i«1nclple 
of  stare  dedsis. 

In  18S7  one  Jack  Hayes  appears  to  have 
been  Indicted  in  the  criminal  court  of  David- 
son county  for  violation  of  this  statute,  and 
a  motion  to  quash  the  Indlctmait  was  made 
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on  tb»  ground  that  tbo  act  upon  wUeh  said 
Indictment  was  based  was  unconstitntlonaL 
This  motion  to  qnash  was  overruled  by  the 
criminal  judge,  and  the  case  aivealed  to 
tbls  court,  and  the  action  of  the  lower  conrt 
afllrmed.  No  written  opinion  was  filed,  and 
we  are  forced  to  look  to  the  record  in  the 
case  of  BxyeB  t.  State  to  ascwtaln  what 
was  before  the  conrts  on  the  hearing  of  this 
case. 

So  tBT  as  we  can  tell,  the  only  point  made 
In  the  above  case,  wltb  reference  to  the  pas- 
sage of  this  act,  was  that  It  did  not  pasa 
three  readings  in  the  House  on  three  differ- 
ent days.  The  opinion  of  the  criminal  judge 
who  disposed  of  the  case  is  preserved,  and 
a  newspaper  report  of  the  opinion  of  this 
court  is  before  us,  and  from  these  sources  It 
Is  obvious  that  the  act  was  assailed  on  the 
ground  Just  stated.  The  act,  however,  was 
held  constitutional  by  this  court,  and  has 
since  that  time  been  enforced  In  at  least  one 
case  that  is  broui^t  to  our  attention,  and 
has  been  accepted  and  acquiesced  In  as  a 
conetitatlonal  enactment  since  1887. 

It  Is  therefore  urged  by  counsel  for  rela- 
tors that  all  consideration  of  the  validity  of 
the  act  is  now  precluded  by  the  former  ded- 
slon  of  this  court  and  by  the  subsequent  ac- 
tion of  our  trial  courts  and  the  acquiescence 
of  our  law  officers  and  the  people  generally. 

It  mast  be  remembered  that  Hayes  v. 
State  was  disposed  of  in  an  oral  opinion, 
and  the  case,  therefore,  Is  not  entitled  to  so 
much  weight  as  it  would  be  if  the  conrt  had 
sustained  the  act  In  a  written  opinion.  Con- 
sldeilng  the  case,  however,  for  what  it  is 
worth,  we  proceed  to  determine  what  its 
weight  is. 

[2]  Decisions  long  acquiesced  In,  which 
constitute  rules  of  property  or  trade,  or  upon 
which  Important  rights  are  based,  should 
not  be  disturbed,  even  though  erroneous  as 
original  holdhigs.  State  v.  Whltworth,  8 
Lea,  594;  Sherfy  v.  Argenbrlght,  1  Helsk. 
128,  2  Am.  Rep.  690;  Jourolmon  v.  Massen- 
glll,  86  Tenn.  81,  5  S.  W.  719;  Case  Co.  v. 
Jo^e,  89  Tenn.  337, 16  S.  W.  147, 12  L  R.  A. 
619;  WlUdns  v.  Chicago,  et&,  B.  Co.,  UO 
Tenn.  422,  76  S.  W.  1026. 

[8]  Decisions  oonstmii«  the  Ckinstltntlon 
or  acts  of  the  L^datnre  should  be  follow- 
ed, in  the  absence  of  cograt  reasons  to  the 
contrary,  Inasmuch  as  It  Is  of  the  ubno'it 
Importance  that  onr  organic  and  statute 
hiw  be  of  certain  meaning  and  fixed  Inter- 
pretation. Judges  Cases,  102  Tenn.  609,  53 
8.  W.  134;  Steedman  t.  DobUns,  98  Tenn. 
807,  24  8.  W.  1133;  Cooley's  ConsUtutlonal 
Limitations  (7th  Ed.)  88;  U  Cyc.  748. 

[4]  A'  construction  of  a  statute  or  the  Con- 
stitution, not  emanatU^  txom  judicial  decl- 
slrai,  but  adopted  by  the  legislative  or  execu- 
tive departments  of  the  state,  and  long  ac- 
cepted by  the  various  agencies  'of  govwn- 
ment  and  the  pe(V>le,  win  nsnally  be  acc^t- 
ed  as  correct      the  conrtB.   Richardson  v. 


Tonng,  122  Tena  471,  126  S.  W.  694;  Kdly 
V.  States  123  Tenn.  616,  182  S.  W.  193; 
Brown  t.  SolUvan  Connty,  161  S.  W.  60; 
Martin  v.  Hnnter'a  Lessee,  1  Wheat  304,  4 
L.  Ed.  07;  Stnart  v.  Laird,  1  Crandu  299, 
2  L.  Ed.  115;  Cohens  v.  Virginia,  6  Wheat 
264,  6  L.  Ed.  267;  Bank  of  U.  S.  t.  Halstead. 
10  Wheat  61.  6  L.  Ed.  264;  Minor  v.  Hap- 
penett  21  WalL  162,  22  U  Ed.  627;  Oool^s 
Const  lAm.  (7th  Ed.)  103,  104. 

There  are  other  circumstances,  doabtless, 
to  which  the  rule  of  stare  decisis  Is  to  be 
aiH>Iied.  We  are  not  here  attempting  to  de- 
fine the  limitations  of  this  doctrine.  We  are 
only  stating  cases  of  ordinary  application. 

Manifestly  no  property  rights,  commercial 
r^hts,  or  other  Important  rights  have  grown 
up  on  the  Btraigth  of  the  dedsion  of  this 
court  In  Hayes  v.  State,  supra,  or  by  rcAson 
of  a  general  bellet  since  1887,  in  the  validi- 
ty of  chapter  147  of  the  acts  of  1886. 

There  has  never  been  any  difficulty  about 
the  construction  of  this  act;  nor  is  there 
any  controversy  here  about  the  meaning  of 
the  constitutional  im>vislon  that  all  bills 
shall  pass  three  readings  on  three  days  in 
each  House.  Hayes  v.  State  is  therefore  not 
a  construction  of  chaptw  147  of  Acts  of 
1886,  nor  la  it  a  construction  of  the  section 
of  the  Constitution,  in  violation  of  which  its 
passage  was  effected.  This  dedsion  is  no  in- 
terpretation either  of  organic  or  statute  law. 

According  to  the  reports  of  the  case  of 
Hayes  v.  State  before  us,  it  was  held  that 
inasmuch  as  the  act  was  signed  in  open  ses- 
sion by  the  speakar  of  each  house,  and  also 
signed  by  the  Governor,  It  would  be  presum- 
ed to  have  passed  each  house  according  to 
coDStitntlonal  requirements.  The  most,  there- 
fore, that  can  be  said  of  this  decision,  is 
that  It  announced  a  role  of  evidence  with  re- 
spect to  the  investigation  of  the  passage  of 
legislative  enactments. 

We  are  referred  to  the  case  of  Telephone 
Co.  V.  Telephone  Co.,  126  Tenn.  278,  141  S. 
W.  847,  In  which  the  court  used  the  follow- 
ing language; 

"It  is  a  doctrine  of  the  law  that  when 
acts  have  beoi  long  treated  by  the  conrt  as 
constitutional,  and  important  ri^ts  hava 
been  based  thereon.  It  may  refuse  to  further 
conrider  the  qnestlon." 

If  we  accept  flie  mle  here  announced  in 
its  full  forc^  still  it  can  have  no  present  ap- 
plication. The  doctrine  so  stated  is  limited 
to  cases  where  important  rights  are  based 
<m  former  dedslonB  of  this  court  upholding 
the  validity  of  statutes.  As  we  have  seen, 
no  important  rights  have  accrued  on  the 
faith  of  the  decision  in  Hayes  v.  State,  and 
the  only  reason  urged  upon  the  conrt  tar 
the  application  of  the  rule  laid  down  in  Tel- 
^hone  Co.  v.  Telephone  Ga.  snpra.  Is  that 
the  "r^se  of  society"  Sb  lioe  involved. 

We  are  unable  to  see  In  what  respect  tiie 
repose  of  8ode(7  is  to  be  afCeefced  by  onr 
dl^oflltion  at  the  ease  hefMe  ns. 
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It  seems  Immaterial,  -from  tbls  aq;»ect, 
whether  we  uphold  this  statute  or  not.  It 
Is  a  mere  police  regulation,  concerning  the 
wisdom  of  wMch  good  men  differ.  The  L^- 
islatnre  is  in  session,  and  can  immediately 
repass  tho  act  if  they  should  think  best 

Atta  a  patient  investlgatton,  we  hare 
found  no  case  in  wliicta  the  doctrine  of  stare 
dedslB  liaa  been  applied  to  sare  a  mere  mis- 
demeanor statute,  erroneously  held  to  have 
been  constltntloDally  passed.  It  la  a  serloos 
thing  for  any  court  to  fritter  away  a  plain 
provision  of  the  Constitntion,  which  Iti  mem- 
ben  are  sworn  to  mdiold. 

So  far  as  we  know,  the  mle  of  stare  deci- 
sis had  been  of  very  Infrequent  aivMcation 
in  cases  involving  p«ial  statutes. 

Where  a  court  is  ested  to  extend  Uie  scope 
of  a  criminal  statute  beyond  that  given  to  It 
by  a  former  construction,  such  a  request  has 
been  denied  on  the  ground  Hut  the  over- 
turning or  extension  of  an  established  doc- 
trine of  the  criminal  law  would  be  In  the 
nature  of  ex  post  facto  Judicial  legislation. 
It  would  have  the  effect  of  making  things 
unlawful  as  a  result  of  the  court's  action 
which  -  formerly  were  within  the  law.  In 
cases  like  this,  stare  decisis  has  been  some- 
times invoked.  People  v.  Tompkins,  186  N. 
Y.  41B,  79  N.  B.  326,  12  L.  B.  A.  (N.  S.)  1081; 
Grubbs  v.  State.  24  Ind.  296. 

Even  In  such  cases  as  the  above,  the  courts 
are  not  In  accord  as  to  the  propriety  of  the 
application  of  this  doctrine.  Lanier  v.  State, 
57  Miss.  102;  Bishop's  New  Criminal  Law, 
H  95,  96. 

We  can  see  no  reason  for  applying  the 
rule  of  stare  decisis  where  the  scope  of  a 
criminal  statute  is  to  be  restricted,  or  where 
the  act  Is  to  be  hdd  Invalid. 

The  state  has  no  vested  or  Important 
rights  In  such  matters.  The  wrongful  con- 
viction of  one  man.  or  several  men,  under 
such  an  invalid  statute,  furnishes  no  reason 
why  others  should  likewise  be  illegally  con- 
victed. 

Upon  full  consideration,  therefore^  of  the 
authorities,  we  must  conclude  that  the  rule 
of  stare  decisis  cannot  be  here  Invoked  to 
save  this  statute. 

This  is  true  for  another  reason.  As  stat- 
ed befiore,  the  question  made  In  £be  case  of 
Hayes  v.  State  was  that  the  act  did  not 
pass  the  House  on  three  readings  on  three 
days.  It  was  not  pointed  out  in  the  former 
case  that  the  amended  act,  or  rather  the 
new  act,  prohibiting  baseball,  cricket,  and 
all  other  games  played  with  ball  and  bat, 
did  not  regularly  pass  the  Senate.  The  ac- 
tion of  the  Senate  with  respect  to  the  stat- 
ute before  us  was  not  considerea  by  our 
predecessors. 

[S]  It  is  a  familiar  principle  that  stare  de- 
cisis only  applies  with  reference  to  decisions 
directly  upon  the  point  in  controversy.  The 
Point  In  controvera;  bare  as  to  the  loroper 


passage  of  this  bill  by  the  Senate  was  not 
considered  in  Hayes  v.  State. 

Only  the  points  in  Judgment  arising  In  a 
particular  case  b^ore  the  court  are  prece* 
dents  for  future  decisions.  Clark  v.  Lary, 
3  Sneed,  77 ;  Louisville  etc,  R.  Co.  v.  Coun- 
ty Court,  1  Sneed,  688,  62  Am.  Dec.  424. 

The  Supreme  Court  of  the  United  SUtes 
has  said: 

"Doubtless  the  doctxine  of  stare  decisis  is 
a  salutary  one  and  to  be  adhered  to  on  all 
proper  occasions;  but  it  only  arises  in  re- 
spect of  decisions  directly  upon  the  points  In 
Issue"  P<^lock  V.  Farmers*  Loan  &  Tmi]^ 
Co.,  157  U.  S.  429,  974,  IS  Sup.  Ot  678,  687 
(39  L.  Ed.  759). 

Where  there  Is  no  particular  reason  for 
applying  the  mle  of  stare  decisis,  this  court 
has  not  hesitated  to  bold  an  act  unconstttn- 
tional,  even  though  It  had  beoi.  In  force 
many  years^  and  had  bera  recognised  In 
numerous  reported  decisions. 

In  the  case  of  OribUe  v.  Wilson,  101  Tenn. 
612,  ^  S.  W.  786k  one  provision  of  chapter 
184  ot  the  Acts  of  1848-M,  was  attacked  as 
unconstitutional  and  was  so  beld.  The  act 
had  been  in  force  many  yeara^  and  had  be» 
referred  to  and  given  effect  in  at  least  sevm 
decisions  of  this  court  The  court,  bowever, 
said: 

"It  Is  not  Hie  province  or  practice  ctf  this' 
court  to  seek  out  constitutional  defects  in 
the  acts  of  the  General  Assembly.  Indeed, 
all  Intendments  are  In  favor  of  the  laws  as 
passed,  and  the  court  will  only  pass  upon 
their  ralidity  when  it  is  raised  and  folly 
presented  to  the  court  H«iley  v.  State,  08 
Tenn.  682,  41  S.  W.  802,  1104,  88  L.  B.  A 
126.  The  tact  therefore,  that  an  act  has 
been  construed  and  enforced  and  passed 
upon  by  this  court  is  not  conclusive  of  Its 
validity  and  constitutionality,  and  this  ques- 
tion may  be  raised  at  any  time  when  Ihe 
facts  and  pleadings  Justify  Its  considera- 
tion."  Grlbble  v.  Wilson,  supra. 

In  the  case  of  Am(^d  v.  Knoxvllle,  11.5 
Tenn.  195,  90  S.  W.  469,  8  L.  R  A  (N.  8.) 
837,  0  Ann.  Cas.  881,  where  so  important  a 
matter  as  the  constitutional  provision  with 
reference  to  taxation  was  being  considered, 
the  court  overruled  former  dedslous,  and 
said: 

"This  court  recognizes  to  Its  fullest  extent 
the  necessity  for  the  stability,  consistency, 
and  -a  firm  adherence  to  the  doctrine  of  stare 
decisis  in  passing  upon  and  construing  any 
provision  of  the  oi^nic  law;  but  if  an  er- 
ror has  been  committed,  and  becomes  plain 
and  palpable,  the  court  will  not  decline  to 
correct  it,  even  though  it  may  have  been  re- 
asRerted  and  acquiesced  in  for  a  long  num- 
ber of  years."   Arnold  v.  Knozville,  supra. 

[B]  The  supposed  holding  in  Hayes  v. 
State  that  the  signing  In  open  session  of 
bills  by  the  speakers  of  the  two  houses  is 
conclusive  as  to  the  regularity  and  validity 
of  tb^  passage  OTen  though  one  of  the 


Digitized  by 


1156 


164  SOUTHWESTERN  BBPOBTEB 


(Tean. 


Journals  of  the  two  booses  may  Bbow  a  con- 
trary state  of  facts,  ts  a  plain  and  palpable 
«Tor.  Such  a  bolding  must  be  overruled. 
It  Is  thoroughly  established  that  no  pre- 
somptlon  of  regular  and  valid  enactment  of 
statute  win  be  Indulged  In  which  contra- 
dicts the  affirmative  showing  of  the  Journals. 
Nelson  v.  Haywood  County,  91  Tenn.  696,  20 
S.  W.  1;  Brewer  v.  Huntingdon,  8fl  Tenn. 
732.  9  S.  W.  166;  Trading  Stamp  Go.  v. 
Memphis,  101  Tenn.  181,  47  S.  W.  136. 

[7]  We  conclude,  therefore,  that  chapter 
147  of  the  Acts  of  1885  Is  not  a  constltn- 
tipnal  law,  and  it  cannot  be  upheld,  for  the 
reasons  heretofore  stated. 

Other  constitutional  questions  made  by  de- 
fendants have  been  considered,  but  will  not 
be  discussed,  as  we  do  not  think  them  well 
made. 

It  Is  said  for  the  relators  that,  even  If 
chapter  147  of  the  Acts  of  1886  la  an  invalid 
law,  nevertheless  the  chancellor's  decree  of 
forfeiture  pronounced  against  this  corpora- 
tion shoald  be  sustained,  inasmuch  as  the 
baseball  club  has  violated  other  statutes  and 
the  common  law  respecting  the  observance 
of  the  Sabbath. 

[I]  We  may  observe  In  reply  to  this  that 
the  dissolution  of  this  corporation  was  only 
sought  on  the  ground  that  it  had  violated 
"the  statute  of  the  state  forbidding  Sunday 
baseball  games,"  and  this  proceeding  was 
based  on  that  statute  alone. 

[I]  Moreover,  sections  3029  and  3031  of 
Shannon's  Code,  prohibiting  Sunday  work 
and  sport,  if  they  should  be  held  to  include 
baseball,  a  game  which  came  Into  vogue  long 
after  they  wex«  passed,  provide  on  their  face 
that  Tlolaton  of  their  pioTlalonB  ibaU  be 


punished  merely  by  a  poialty  reeoTeratile 
before  a  Justice  of  the  peace. 

These  statutes  and  the  common  law  with 
reference  to  Sunday  observance  liave  been 
discussed  in  State  v.  Lorry,  7  Baxt.  95,  32 
Am.  Rep.  SS5,  Parker  v.  State,  16  Lea,  476, 
1  S.  W.  'XI2,  and  Gnnter  v.  State^  1  Lea.  129. 
The  result  of  these  cases  is  that  acts  prohib- 
ited by  sections  of  the  Code  referred  to  are 
not  even  indictable  as  misdemeanora,  tmles 
they  have  been  committed  under  such  cir- 
cumstances and  to  such  an  ext«it  as  to  cre- 
ate a  nuisance.  The  allegations  of  the  bill 
In  this  case  which  tend  to  show  that  acts 
of  the  baseball  dub  amounted  to  a  ni^sance 
were  squarely  denied  in  the  answer,  and  no 
proof  Is  taken  by  the  relators.  Th^re  beln& 
then,  no  showing  of  a  nuisance  made,  we 
must  bold,  as  did  our  predecessors,  that  the 
penalty  provided  by  sections  3029  and  3031 
of  Shannon's  Code  is  the  exclusive  punish- 
ment for  violation  of  said  sections.  If  such 
violations  do  not  authorize  an  indictment 
for  a  misdemeanor,  certainly  they  could  not 
authorize  proceedings  to  forfeit  the  charts 
of  this  defendant 

The  learned  chancellor,  of  course,  felt 
himself  bound  by  the  former  action  of  this 
court  upholding  chapter  147  of  the  Acts  of 
1885  as  a  valid  law.  and,  passing  on  the  oth- 
er  questions  in  the  case,  decreed  a  dissolu- 
tion of  defendant  corporation.  Inasmncb  as 
we  overrule  Hayes  r.  State,  and  hold  this 
act  unconstltntional,  we  necessarily  reach  a 
different  result,  without  consideration  of  the 
propriety  of  tlie  t^ancellor's  dlsposiUcHi  of 
other  matters  arising  herein. 

The  decree  b^w  will  be  reversed*  and  the 
biU  dismissed,  at  rdaton*  cost 
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McCLmnC  T.  MIDLAND  GROCERY  & 
DBT  GOODS  CO. 
(Sapreme  Court  of  Texas.    April  2,  1913.) 

1.  Husband  and  Win  (|  262*)— Chakaotkb 

or  Pbopebtt— Test. 

Id  a  cootroversf  to  which  the  state  is  not 
a  party,  whether  pubHc  laad  purchased  from 
the  state  in  the  name  of  either  huBband  or 
wife  is  community  property  or  separate  prop- 
erty mast  be  determined  by  the  character  of 
the  right  by  which  the  title  thereto  had  its 
inception. 

[Ed.  Note.— For  other  cases,  see  Husband 
and  Wife,  Cent  Dig.  |  89S;  Dec.  Dig.  1  252.*] 

2.  Husband  and  Wife  ({  68*)— Pebsons  Bn- 
titlbd  to  pubchasx. 

A  married  woman  with  her  husband's  con- 
sent may  purchase  pnbUc  school  land  from  the 
state. 

[Ed.  Note.— For  other  eases,  see  Hnsband 
and  Wife.  Cent.  Diff.  H  200-298,  848:  Dec 
Dig.  {  68.*]  / 

8.  Husband  ai«d  Wm  (|  262*)— Obaraoixb 

or  Pbopebtt— Pbbsuhftionb. 

PnUIc  land  purdiased  from  the  state  in 
the  name  of  either  hnsband  or  wife  while  they 
are  living  together  la  prima  facie  community 
property,  but  the  presumption  may  be  over- 
come by  proof  that,  as  between  the  husband 
and  wife,  snch  land  Is  the  separate  property 
of  one  or  the  other. 

[Ed.  Note. — For  other  cases,  see  Husband 
and  Wife,  Cent.  Dig.  H  91&,  614;  De&  Dig. 
I  262.*] 

4.  Husband  and  Wite  (i  26&*)— Chabaotbb 
OF  Pbopebtt  as  Sbpabatb  ob  Oommunitt 
Pbopebtt. 

Land  pnrchaaed  by  the  wife  in  her  name, 
the  first  payment  being  made  out  of  her  sepa- 
rate fnnos,  with  the  understanding  between 
the  husband  and  wife  that  it  is  to  be  paid  for 
out  of  her  separate  estate  and  held  as  her 
separate  property,  does  not  t>ecome  community 
proper^  mereiy  because  the  notes  for  deferred 
payments  are  executed  by  the  hnsband. 

[Ed.  Notfc— For  other  cases,  see  Husband 
and  Wife,  Cent.  Dig.  H  900-9^;  Dec.  Dig.  | 

0.  Husband  and  Wife  <{  256*)- Chabacteb 
or  Sbpabatb  ob  Cohhunitt  Pbopebtt. 
Where  a  wife  living  with  ber  lnisl>and  pur- 
chased land  from  the  state  in  her  name,  pursu- 
ant to  an  agreement  with  a  third  person  that 
he  would  give  the  wife  the  money  to  cover 
the  expenses  and  pay  for  the  land,  the  first 
payment,  interest,  and  taxes  were  imid  by  her 
out  of  money  so  given  her,  the  husband  and 
wife  both  expected  that  deferred  payments 
would  be  met  by  means  of  such  gifts,  and  nei- 
ther had  any  reasonable  expectation  or  hope 
that  they  would  be  able  to  finish  paying  for 
the  land  unless  such  gifts  were  made  as  prom- 
ised, the  facts  overcame  the  presnmption  that 
land  purchased  by  the  husband  or  wife  while 
U^ng  tc^tber  is  community  property,  although 
the  nusband  joined  in  the  notes  for  the  de- 
ferred payments,  and  hence,  the  land  being  her 
separate  property,  a  purchaser  from  the  hus- 
band and  wife  tooli  it  free  from  a  lien  of  a 
judgment  against  the  husband. 

[Ed,  Note^For  other  caaea,  see  Husband 
and  Wife,  Gent.  Dig.  ||  900-902;  Dec  Dig.  9 

Error  to  Coart  of  Civil  Appeals  of  Second 
Supreme  Jndldal  District 

Action  by  th«  Uidland  Grocery  &  Dry 
Goods  ConO'any  against  C  A.  McCUntlc. 


*For  oUwr  cases 


Judgment  for  plaintiff,  and  defendant  brings 
error.  Reversed,  and  Judgment  entered  for 
defendant 

CaldweU  ft  WUtalcer,  ct  Uldlaiid,  for 
plalntifr  in  error.  Grabam  B.  Smedleri  of 
Austin,  for  defendant  In  enror. 

HAWKINS,  J.  Continuously  since  prior 
to  May  28.  1906,  Mrs.  M.  E.  Slieen  and  J. 
C.  SlLoen  have  been  and  are  husband  and 
wife.  4nd  during  all  of  that  time  he  has 
been  and  is  an  invalid,  and  unable  to  con- 
tribute to  the  support  of  himself  and  his 
family,  and  they  have  been  supported  by  her. 
G.  T.  McCllntic  Is  a  brother-in-law  of  J.  G. 
Skeen,  and  Is  the  father  of  C.  A.  McGlintlc. 

Section  10  in  block  42.  township  6  S.,  cer- 
tincate  No.  4193,  Issued  to  the  Texas  ft  Pa- 
ciflc  Railway  Company,  was  state  school 
land,  lying  In  L'pton  county,  and  was  sold 
by  the  state  on  March  23,  1906.  to  Hardin, 
who  settled  upon  and  occupied  It  G.  T. 
McClintlc  proposed  to  Mrs.  M.  E.  Slceen  that 
if  she  would  purchase  section  10  from  Har- 
din, and  reside  on  It,  for  herself  and  chil- 
dren, he,  McCllntic,  would  bear  aU  the  ez- 
penae  of  so  doing,  and  would  furnish  her 
with  the  money  to  pay  It  out  She  and  her 
husband  and  G.  T.  McOUntlc  bad  an  under- 
standing to  Uiat  effect,  porsuant  to  which 
she  bon^t  section  10,  ytidxSi  was  conveyed  to 
her  by  Hardin  on  May  28,  1906^  In  payment 
for  which  she  gave  to  Hardin  two  honea, 
of  the  value  of  (100,  which  had  be«i  given 
to  ber  for  the  benefit  of  herself  and  her  chil- 
dren, her  unsecured  note  for  $100  in  favor 
of  said  Hardin,  and  $100  in  money  wliirii  she 
had  borrowed  from  Hotry  McCIlnttc  on  her 
unsecured  note,  n^thw  of  which  was  signed 
by  J.  0.  Skeen,  both  of  which  notes  she  duly 
paid  with  money  given  to  her  G.  T.  Hc- 
CUntle  for  that  purpose^  Thereupcm  Mrs.  H. 
E.  Skeen  and  J.  a  Skeen  Jointly  executed 
their  substitute  obligation  to  the  atate  fbr 
the  unpaid  balance  of  purchase  money  on 
section  10,  and  made  actual  settlemoit  tlkwe- 
on.  They  afterward  performed  the  balance 
of  the  obligations  *  of  Hardin,  the  original 
purchaser  thereof,  to  the  state^  relative  to 
occupancy  and  Improvement,  and  on  July 
22,  1909,  Mr&  M.  E.  Skeen  made  proof  of 
occupancy  of  section  10.  The  land  in  con- 
troversy, section  44  In  block  42,  township  4 
S..  certificate  No.  4186,  issued  to  the  Texas 
ft  Padfic  Railway  Company,  was  also  state 
school  land,  lying  in  Upton  county,  which 
was  attached  to  Midland  county  for  Jndlcial 
purposes.  G.  T.  McCllntic  likewise  proposed 
to  Mrs.  M.  B.  Skeen  that,  If  she  would  file 
on  said  section  44  for  the  benefit  of  herself 
and  her  children,  he  would  furnish  her  with 
the  money  to  cover  all  expenses  and  pay  it 
out  Mrs.  M.  E.  Skeen  and  J.  C.  Skeen  had 
with  G.  T.  McCllntic  an  understanding  that 
be  was  to  furnish  money  to  cover  ail  ex- 
penses and  pay  sectttm  44  out;  and  the  wife 
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and  husband  had  an  nndcrstandlng  between 
themselves  that  the  land  should  belons  to 
her  Individually  and  to  her  children.  There- 
after, on  August  1,  1906,  section  44  was  pur- 
chased from  the  state  In  the  name  of  Mrs. 
M.  E.  8keen,  as  "additional  land"  to  section 
10,  for  $979.20,  the  first  payment  being  $24.48. 
and  the  obligation  to  the  state  for  $954.72, 
balance  of  purchase  money  thereon,  being 
executed  by  her  and  bj^  her  husband  Jointly- 
Pursuant  to  said  understanding  Q.  >T.  Mc- 
Clintlc  furnished  to  Mrs.  M.  E.  Skeen  money 
with  which  to  make  said  first  payment  and 
Interest  payments,  and  to  pay  all  taxes  on 
section  44,  the  amount  so  paid  by  McClIntlc 
thereon  aggr^atlng  $126.76.  On  August  17, 
1909,  Mrs.  M.  E.  Skeen,  joined  by  her  hus- 
band, conveyed  said  sections  10  and  44  to  G. 
A.  McCllntIa  On  April  10,  1906,  in  the 
county  court  of  Midland  county,  Whltefleld 
and  his  associates,  composing  a  partnership 
firm  known  as  Midland  Grocery  &  Dry  Goods 
Company,  recovered  against  J.  G.  Skeen  a 
Judgmoit  for  $354.^,  besides  interest  and 
costs,  and  on  April  17,  1908,  filed  an  abstract 
thereof  In  the  office  of  the  county  clerk  of 
Midland  county,  and  on  March  1,  1010,  in 
the  district  court  of  Midland  county,  recov- 
ered against  C.  A.  McCllntic  a  Judgment 
foreclosing  upon  said  section  44  a  Hen  under 
said  abstract  of  judgment  Said  Judgment 
of  foreclosure  provided  that  said  section  44 
should  be  sold  as  under  execution,  and  that 
out  of  the  proceeds  $120.76,  which  was  the 
amount  of  the  first  payment  to  the  state.  In- 
terest, and  taxes  so  paid  on  said  section  by 
Mrs.  M.  E.  Skeen,  should  be  first  paid  to  her 
before  payment  to  Whltefleld  and  bis  as- 
sociates of  the  amonnt  due  them  vmA&e  said 
Judgment 

The  sole  question  presented  for  our  deter- 
mination is:  Was  said  section  44  community 
property  of  Mrs.  M.  E.  Skeen  and  her  hus- 
band, or  was  It  her  separate  property?  If 
it  was  community  property,  it  passed,  by 
said  deed  of  August  17,  1909,  to  a  A.  Mc- 
Cllntic, subject  to  the  Uen  of  said  judgment 
against  J.  C-  Skeen,  antf  In  that  event  said 
Judgment  against  McCllntic  foreclosing  said 
lien  should  be  upheld  and  enforced ;  but  not 
80  if  It  was  the  strata  property  of  Mrs. 
M.  E.  Skeen. 

Oar  Btattttea  relating  to  property  rights  of 
husband  and  wife  contain  the  fi>llowli!«  pio- 
Vldons: 

"Art  4621.  AU  ]^pert7,  both  real  and 
personal,  of  the  husband,  owned  or  claimed 
by  him  befbre  marriage,  that  aoQnlred  after- 
ward by  gift,  devise  or  descent,  as  also  the 
increase  of  all  lands  thus  acquired,  shall  be 
his  separate  property.  All  proper^,  both 
real  and  personal,  of  the  wife,  owned  or 
claimed  her  before  marriage,  and  that 
acquired  afterward  by  gift,  devise  or  descent, 
as  also  the  increase  of  all  lands  Uios  ac- 
quired, shall  be  the  separate  property  of  the 
wife ;  but  during  the  marriage  the  husband 


shall  have  tibe  xde  mfMftmum^-  of  all  sndi 
property. 

"Art  4622.  All  property  acquired  by  tf- 
ther  husband  or  wife  during  marriage,  ex- 
cept that  which  Is  acquired  by  gift,  devis« 
or  descent,  shall  be  deemed  the  common 
property  of  the  husband  and  wife,  and  dur- 
ing the  coverture  may  be  disposed  of  by  the 
husband  ouly." 

"Art  4624.  The  wife  may  contract  debts 
for  necessaries  furnished  herself  or  children, 
and  for  all  expenses  which  may  have  been 
incurred  by  the  wife  for  the  benefit  of  her 
separate  property;  and  for  such  debts  suit 
may  be  brought  In  the  manner  preacrtbed  In 
article  1840." 

"Art  4627.  The  community  property  of 
the  husband  and  wife  sliall  be  liable  for  their 
debts  contracted  during  marriage,  except  in 
such  cases  as  are  specially  excited  by  law." 

[1]  In  a  controversy  like  this,  to  which  the 
state  is  not  a  party,  involving  an  issue  as  to 
whether  public  land  purchased  from  the  state 
in  the  name  of  either  husband  or  wife  is 
community  property  or  s^wratc  property, 
the  status  of  the  property  must  be  determin- 
ed by  the  character  of  the  right  by  which 
the  title  thereto  bad  its  Inception.  Such,  it 
seems,  was  the  rule  under  the  Spanish  law ; 
such  has  been  the  rule  under  the  Rerised 
Civil  Code  of  Louisiana,  In  which  state  the 
community  system  prevails ;  and  such  is  the 
rule  under  the  statutes  and  decisions  of  this 
state.  Welder  t.  Lambert,  91  Tex.  510,  44 
S.  W.  281 ;  Sparks  v.  Taylor,  99  Tex.  411,  90 
S.  W.  485,  6  L.  E,  A.  (X.  S.)  381 ;  Creamer  v. 
Briscoe,  101  Tex.  490,  109  S.  W.  911,  17  L^  R. 
A.  (N.  S.)  164,  130  Am.  St  Rep.  869 ;  UU- 
manu  v.  Jasper,  70  Tex.  446,  7  S.  W.  763; 
Manchaca  v.  Field.  62  Tex.  135;  MilU  v. 
Brown.  69  Tex.  244,  6  S.  W.  612;  Alford 
Bros,  ft  Whiteside  v.  Williams,  41  Tex.  Civ. 
App.  436,  91  S.  W.  636 ;  Allen  v.  AUen.  101 
Tex.  862,  107  S.  W.  528;  MUler  T.  Odom 
(ar.  App.)  1^  S.  W.  118S. 

[2, 8]  It  1»  weU  settled  that  a  married  wo- 
man may,  with  hex  hustand'a  ccnueut,  por^ 
chase  public  sdiool  land  fnun  the  state^  and 
that  anch  land  so  purchased  in  the  name  of 
either  husband  or  wife  while  they  are  Uvlng 
together  Is  prima  fecie  community  int^terty. 
Neighbors  v.  Anderson,  U  Tex.  487.  61  S.  W. 
145, 62  8.  W.  417;  Leaverton  v.  Bobtaon.  102 
Tex.  516,  120  S.  W.  109.  Section  44  was  ac- 
quired by  pnrchaae  during  the  marriage  of 
this  husband  and  wife,  and  thus,  under  the 
statute  and  the  decUdona  omstrning  It  as 
applied  to  pahUc  school  aa  w^  as  to  oth^ 
lands,  became  prima  fade  community  inrop- 
erty.  But  in  all  such  cases  the  presumption 
that  the  land  is  community  proper^  may  be 
overc(Hne  by  proof  that,  as  between  husband 
and  wife,  such  land  is  the  separate  vtop&ty 
of  one  or  the  other.  The  rale  applicable  in 
this  case  la  well  stated  In  Texarkana  Nation- 
al Bank  v.  Hall  (Civ.  App.)  30  S.  W.  73,  thus: 
"Whoe  landa  acquired  by  onerous  ttUe  dor- 
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ing  the  existence  of  tbe  marital  relation  are 
conveTed  by  deed  to  the  wife,  in  the  abaeDce 
of  recitals  In  the  deed  to  the  contrary.  It  will 
be  presumed  that  the  property  was  purchased 
with  community  funds,  and  that  It  was  In- 
tended to  be  held  as  community  property. 
This  presumption  may  be  overcome  by  proof 
that  the  property  was  purchased  with  the 
separate  estate  of  the  wife,  or  that  It  was 
the  Intention  of  the  husband  In  causing  the 
deed  to  be  made  to  her  to  make  It  her  sep- 
arate property"— citing  Higglns  t.  Johnson, 
20  Tex.  889,  70  Am.  Dec  3&4 ;  Morrison  v. 
Clark,  56  Tex.  443 ;  Presidio  Mining  Co.  T. 
Bullls,  68  Tex.  587,  4  S.  W.  860;  Spencer  v. 
Rosenthal!,  58  Tex.  6;  Parker  t.  Coop,  60 
Tex.  114 ;  Pnrlnton  v.  D&via,  66  Tex.  456,  1 
S.  W.S4S. 

[4]  Execution  by  the  husband  of  notes  for 
balance  of  purcliase  money  for  land  conveyed 
to  the  wife  does  not  constitute  such  land 
commnnltr  property.  In  Tarious  eaBe&  in 
which  the  first  payment  for  land  deeded  to 
the  wife  has  been  made  with  her  separate 
funds,  and  notes  for  deferred  payments  have 
been  executed  by  the  husband,  with  the  un- 
derstanding between  tbem  that  they  were  to 
be  paid  out  of  the  wife's  separate  estate,  the 
land  has  been  held  to  be  her  separate  prop- 
erty. Sudti  were  the  facts  In  Parker  v.  Fo- 
garty,  4  Tex.  Civ.  App.  615,  23  S.  W,  700,  In 
which  the  distinguished  former  Chief  Justice 
Ltgbtfoot  of  the  Court  of  Civil  Appeals  for 
the  Fifth  Supreme  Judicial  District,  after  a 
careful  review  of  numerous  dedslona  Involv- 
ing that  question,  said:  "The  right  of  a  mar- 
ried woman  to  buy  property  for  part  cash 
and  part  notes,  where  the  payments  are  to 
be  made  Out  of  her  separate  estate.  Is  now 
too  firmly  established  to  be  called  in  ques- 
tion"—citing  Ullmann  v.  Jasper,  70  Tex.  447, 
7  S.  W.  763;  McBride  v.  Banguss,  65  Tex. 
174;  MaUock  v.  Glover,  63  Tex.  239;  Schus- 
ter V.  Jewelry  Co.,  79  Ter.  170,  16  S.  W.  259, 
23  Am.  St  Bep.  327;  Evans  v.  Welbom,  74 
Tex.  530,  12  S.  W.  230,  15  Am.  St  Rep.  858. 
Subsequently,  in  Sparks  v.  Taylor,  supra,  this 
court  after  reviewing  various  decisions  upon 
the  question.  Including  the  Parker  Case,  su- 
pra, said,  in  overruling  the  contention  that 
because  tbe  husband  Joined  the  wife  in  sign- 
ing a  note  secured  by  a  lien  on  her  separate 
property,  the  money  borrowed  thereon  was 
communis  property:  "It  Is  evident  that  this 
contention  la  not  sustained  by  the  decisions 
of  this  court,  for  in  every  case  cited  above 
the  husband  signed  the  notes  for  deferred 
paym^ts,  and  the  court  held  In  each  case 
that  the  fact  of  agreement  that  the  notes 
should  be  paid  by  the  separate  funds  of  the 
wife  fixed  upon  tbe  land  purchased  the  char- 
acter of  separate  property;  the  controlling 
facts  being  the  intention  of  tbe  parties  and 
the  investment  of  the  wife's  separate  funds." 

[61  Over  against  said  presumption  that  said 
section  44  Is  community  property  are  these 


"controlling  facta":  (1)  Section  44  was  so 
purchased  in  the  name  of  the  wife,  and  the 
husband  Joined  her  In  executing  the  obliga- 
tion to  the  state  for  deferred  pa^mwits  th^e- 
on,  all  pursuant  to  said  agreement  between 
ttiem  that  the  land  should  belong  to  her.  (2) 
The  only  money  which  went  into  section  44 
was  the  $126.76  which  was  applied  to  first 
payment,  interest  and  taxes,  and  every  ceait 
of  it  was  tbe  wife's  separate  property  by 
gift  from  G.  T.  McCllntIc,  made  for  that 
specific  purpose,  jnirsuant  to  said  tripartite 
agreement  that  said  donor  would  give  to  the 
wife  money  to  cover  all  expeases  and  Pfty  the 
land  out  Both  husband  and  wife  ei3>ected 
that  deferred  payments,  interest,  and  taxes 
on  section  44  would  be  met  by  the  wife  by 
means  of  gifts  from  G.  T.  McOUntic  to  hex. 
Tbe  only  reasonable  expectation  or  h<^  thiU: 
the  -wife  or  the  husband  or  G.  T.  McGlintic 
could  have  had  that  she  or  tbe  husband,  or 
both,  would  be  able  to  finish  paying  for  the 
land  was  ttiat  said  McCUntlc  would  give 
her  sufficient  money  tot  that  purpose,  just 
as  he  had  promised  them  he  would  do,  and 
Just  as  he  did,  with  r^ard  to  section  10; 

Our  conclusion  Is  tiiat,  under  the  facts  of 
this  case,  section  44  was  the  separate  prop- 
erty of  Mrs.  H.  E.  Skeen,  and  that  said  judg- 
ment creditors  of  J.  C.  Skeen  acquired  no 
lien  upon  said  land  by  virtue  of  said  abstract 
of  Judgment 

It  is  ordered  that  the  Jud^ent  of  the  dis- 
trict court  and  that  of  the  Court  of  Civil  Ap- 
peals be  reversed,  and  that  Judgment  be  here 
entered  for  the  plaintiff  in  error. 


STATE  T.  TEXAS  ft  P.  BY.  CO. 

(Supreme  Court  of  Texas.    March  26,  1913.) 

1.  Constitutional  Law  (|  241*)— Railboads 
(I  226*)— Equal  Pbotectioh  of  Law- 
Reoulatior  or  Railboads. 

Acts  Slst  Leg.  c.  96,  I  1,  requires  "each 
railroad  and  railway  corporation, '  operatLag 
a  line  of  railway  In  the  state,  to  construct  and 
maiotain,  in  a  reasonably  clean  and  flanitary 
condition,  suitable  and  separate  water-closets 
at  each  passenger  station,  within  tbe  depot 
or  within  a  convenient  distance  therefrom  for 
the  accommodation  of  passengers.  Section  2 
requires  "said  railroads  and  corporations"  to 
keep  such  closets  and  adjacent  grounds  well 
lighted  at  the  hours  passengers  may  have  oc- 
casion to  use  them  for  at  least  30  minutes  be- 
fore and  after  the  arrival  of  trains,  provided 
"that  such  railroad  or  corporation"  need  not 
keep  the  closets  lighted  at  statloiiB  at  wtiich  pas- 
sengers are  not  received  in  the  night  Secti<m  8 
provides  that  "any  railroad  or  railway  cor^ 
poratioD"  neglecting  to  comply  with  me  act 
shall  forfeit  to  the  state  the  sum  named.  Held, 
that  the  statute  did  not  violate  tbe  equalib 
clause  of  Const  V.  S.  Amend.  14,  even  If  it 
applied  only  to  railway  "corporations,"  be- 
cause, theoreticaU;^t  individuals,  partnerships, 
etc.,  operating  railroads  would  be  excluded 
from  its  operation,  since  railroads  affected  by 
the  act  are  owned  only  by  corporations;  nor 
would  the  classification  of  the  act  be  unreason- 
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able  becaaae  It  did  not  apply  to  receivera  op- 
eratiag  raUroads. 

[Ed.  Note.— For  other  casei,  aee  Conatitn- 
tional  Law,  Cent.  Dig.  H  700.  701;  Dee.  IMg. 
I  241;*  Bailr^a,  Cent  IMg.  {  740;  Dee.  Dig. 
I  226.*1 

2.  Baiiaoadb  (I  224*)— SUTOTOXT  Bbouu- 
nowa— OoNffTEucnoN. 

Tbe  statute  doea  not.  In  view  of  the  quot- 
ed words,  apply  only  to  raflmad  "oorporationa,* 
bat  applies  to  all  peraona  or  aiaocintions  op- 
erating railroads. 

[Ed.  Note.— For  otiier  cases,  see  Bailroada, 
Cent  Dig.  U  734-737;  Dec.  Dig.  {  224. •] 

3.  Statutm  (I  47*)—Vauditt— Indefinite - 

HS8B. 

Th«  act  !•  not  inoperattra  or  Tl<d«tiTe  of 
the  federal  or  state  GoDatitation  on  tha  ground 
that  it  is  vague  or  uncertain,  being  reasonably 

certain. 

[Ed.  Note.— For  other  cases,  aee  Statutes, 
Cent.  Dig.  {47;  Dec.  Dig.  |  47.*] 

4.  OoBBTiTUTioWAL  Law  (I  248*)  — Eqitai: 
FBOTBonoH  or  THs  Ia.w— BxEicpnira  Statb 

FBoic  Costs. 

Acts  31st  Leg.  a  06,  |  8,  exempting  the 
state  from  liabiUty  for  costs  in  aults  under 
tbe  act  to  enforce  the  penalty  for  failure  to 
maintain  and  ll^ht  water-closets  at  railroad  de- 
pots, as  required  by  sections  1  and  2,  does  not 
violate  the  provisions  of  the  federal  and  state 
Constitutiou  relating  at  the  equal  protection 
of  the  law. 

[Ed.  Note.— For  other  cases,  aee  Constitu- 
tional Law,  Cent  Dig.  |  703;  Dee.  EUg.  | 
24&*] 

Certified  Qaestioiui  from  Court  of  Civil 
Appeals  of  Bighth  Supreme  Judicial  District 

Action  by  tbe  State  of  Texas  against  the 
Texas  ft  Padflc  Hallway  Company.  There 
was  Judgment  of  the  Court  of  Civil  Appeals 
(143  S.  W.  223)  reversing  and  remanding  a 
judgment  of  dismissal,  and  questions  certi- 
fied to  the  Supreme  Court  on  defendant's  mo- 
tion.  Questions  answered  as  stated. 

H.  R.  Debenport,  of  Big  Springs,  and  R. 
N.  Orlsham,  of  Sweetwater,  for  tbe  State. 
W.  L.  Hall,  of  Dallas,  and  Dontblt  ft  Smith, 
of  Sweetwater,  for  amvellea. 

PHILLIPS,  J.  This  case  Involves  tbe  con- 
stitutionality of  tbe  act  of  tbe  Thirty-First 
Legislature,  c.  96,  p.  175,  commonly  known 
as  the  Water-Closet  Law.  The  validity  of 
tbe  act  was  sustained  by  the  honorable  Court 
of  Civil  Appeals  (143  S.  W.  223) ;  but,  upon 
the  motion  of  the  appellee.  It  has  certified 
to  ns  tbe  following  questions : 

"First  Is  tbe  act  In  question  violative  of 
the  fourteenth  amwdment  to  the  federal 
ConstltutloD  In  denying  to  railroad  corpora- 
tions tbe  equal  protection  of  the  laws  In  that 
It  applies  to  railroad  corporations  only,  and 
does  not  apply  to  Individuals,  partnerships, 
recd.vers,  trustees,  or  associations,  that  are 
or  might  be  performing  tbe  same  character 
of  service,  with  tbe  same  Mnd  of  Instrumen- 
talities, under  the  same  general  conditions? 

"Second.  Is  this  act  violative  of  said  fed- 
eral amendment  or  section  10  of  the  BUI  of 
Rights  of  the  state  Oonstltntlon  In  that  the 
act  is  80  vague,  Indefinite,  and  uncertain  In 


Its  terms  as  to  give  tbe  corporattons  affected 
thereby  no  rule  by  which  they  can  r^ulate 
their  conduct,  thus  depriving  th^  of  tl»eir 
property  without  due  process  of  law? 

"Third.  Is  said  act  violative  of  said  four- 
teenth amendment  to  the  federal  Constitu- 
tion or  section  13  of  tbe  Bill  of  Bights  of  tbe 
state  Constitution  In  that  it  expressly  ex- 
empts the  state  from  liability  for  costs  inci- 
dent to  prosecution  thereunder?" 

Sections  1  and  2  of  the  act  are  as  fbllows : 

"Section  1.  That  each  railroad  and  railway 
corporation  operating  a  line  of  railway  in 
the  state  of  Texas  for  the  transportation  of 
passengers  thereon,  shall  hereafter  be  re- 
quired to  construct  within  ninety  days  of 
the  taking  ^ect  of  this  act,  and  to  main- 
tain and  Iceep  In  a  reasonably  clean  and  sani- 
tary condition,  suitable  and  separate  water- 
closets  or  privies  tor  both  male  and  female 
persons  at  each  passenger  station  on  its  line 
of  railway,  either  within  its  passenger  depot 
or  In  connection  therewith*  or  within  a  rea- 
sonable and  convenl^t  distance  there^m  at 
such  station  for  the  accommodation  of  Ita 
passengers  wbo  are  received  and  discharged 
from  Its  cars  thereat,  and  of  lbs  patrons  and 
employes  wbo  have  business  wlQt  sudi  rail- 
roads and  corporations  at  such  statlcnL 

"Sec.  2.  That  said  railroads  and  corpora- 
tion are  hereby  required  to  ke^  said  water* 
closets  and  depot  grounds  adjacent  thereto 
well  lighted  at  such  hours  in  the  night  tlme^ 
as  its  passoiters  and  patrons  at  such  stations 
may  have  occasion  to  be  at  tte  same  either 
for  the  purpose  of  taking  passage  <m  Us 
trains  or  waiting  for  the  arrival  thereof  or 
after  leaving  the  same  for  at  least  thirty 
minutes  before  the  schedule  time  tot  tbe  ar- 
rival of  Us  said  train  and  after  the  arrival 
thereof  at  said  station:  Provided,  that  said 
railroad  or  oonwration  atiaU  not  be  required 
by  the  pro^sions  hereof  to  keep  said  closets 
lighted  at  snch  stations  where  the  said  rail- 
road does  not  receive  and  discharge  thereat 
In  the  night  time  paasengers  on  and  from  Its 
cars.** 

Section  3  provides  the  penalty  for  violatiott 
of  tbe  act,  and  contains  a  provision  exempt- 
ing the  state  from  liability  for  any  costs  in 
suits  instituted  to  enforce  It 

[1]  If  it  be  considered  that  the  act  applies 
only  to  "railway  corporations,"  as  seems  to 
have  been  the  view  of  the  honorable  Court 
of  Civil  Appeals,  and  as  Is  the  premise  of 
the  contention  made  by  the  app^ee  against 
its  validity,  under  established  authority  It 
is  not  violative  of  the  equality  clause  of  tbe 
fourteenth  amendment  Missouri  Pacific 
Railway  Co.  v.  Mackey,  127  U.  S.  206,  8  Sup. 
Ct  1161.  32  L.  Ed.  107;  TulUs  v.  Railway 
Co.,  175  U.  S.  348,  20  Sup.  Ct  130,  44  L.  Ed. 
102 ;  Insurance  Co.  v.  Chownlng,  86  Tex.  654, 
26  S.  W.  082,  24  L.  R,  A.  504.  It  is  common 
knowledge  that  in  this  state  railroads  of  the 
kind  affected  by  the  act  are  owned  by  cor- 
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poratloiis,  asdt  la  scleral,  are  condacted  only 
by  sucli  agendea.  In  the  enactment  of  the 
law,  the  Leglalatore  was  dealing  with  prac- 
tical conditions;  and  as  the  act,  if  held  ap- 
plicable merely  to  railway  corporations,  em- 
braces all  who,  in  general,  own  and  conduct 
such  railroads  In  the  state,  we  do  not  think 
it  sbonld  be  condemned  as  baaed  upon  an  ar- 
bitrary or  unreasonable  classlflcation,  be- 
cause there  are  ^eluded  from  Its  operation 
individuals,  partnerships,  assodatlonB,  etc, 
who  may,  in  a  private  capacity,  engage  in 
such  business;  but,  as  a  matter  of  fact,  do 
not  pursue  it,  and  to  whom,  therefore,  a 
statute  tn  relation  to  such  bnabusB  would 
have  no  practical  application. 

[2]  But  the  terms  of  the  act  do  not  re- 
strict its  operation  to  railway  corporations. 
Under  Its  first  section,  not  only  is  each  rail- 
way corporation  operatii^  a  line  of  railway 
In  the  state  for  the  transportation  of  passen- 
gers required  to  construct  water-closets  at 
its  stations  as  therein  provided,  but  the 
same  duty  is  Imposed  upon  "each  railroad" 
operating  such  line  of  railway.  The  require- 
ments of  the  second  section  apply  alike  to 
"railroads"  and  railway  corporations.  The 
penalty  provided  In  the  third  section  is  de- 
nounced, not  only  against  any  railway  cor- 
poration violating  the  act,  but  against  "any 
railroad"  as  well.  It  is  therefore  manifest 
that  the  act  Is  not  confined  to  railway  corpo- 
rations, but  was  intended  to  apply  to  any 
"railroad"  of  the  character  referred  to.  Only 
by  entirely  ignoring  the  presence  of  the  term 
"railroad"  in  the  act  Is  it  subject  to  be  con- 
strued as  limited  in  Ita  application  to  rail- 
way craporations,  which  Is  not  permissible 
If  it  may  be  given  effect  With  the  act  plain- 
ly applying  to  railway  corporatloaa,  It  Is 
evident  that  the  use  of  this  term  by  the 
Legislature,  as  additionally  descriptive  of 
those  Included  in  its  operation,  was  In  Its 
popular  sense — that  Is,  as  denoting  all  per- 
sons owning  or  operating  ordinary  llnea  of 
railway  (1  BSUott  on  Railroads  [2d  Ed.]  pi 
10)— and  Ukat  the  use  of  both  terms  was 
wlQi  tile  Intention  to  embrace  railway  corpo- 
rations and  all  otiier  persons  owning  or  tip- 
eratlng  aoch  Unea  of  railway.  ' 

Under  tiie  authority  ct  Campbell  t.  Ooo^ 
86  Tex.  630.  26  S.  W.  4S6,  40  Am.  St  Rep. 
878,  It  is  urged  that  the  act  la  not  appUiable 
to  receivers  operating  sudi  linea  of  railway, 
and  is  therefore  unreasonably  discriminatory 
In  its  character.  While  the  terms  of  the  act 
are  broader  In  their  scope  than  those  of  the 
statute  considered  in  that  case,  under  Its 
bolding  and  that  of  United  States  t.  Harris, 
177  U.  S.  SOS,  20  Sup.  Ct  600,  44  L.  Ed. 
780,  and  because  of  Its  penal  nature,  it  may 
be  doubted  whether  the  act  is  enforceable 
against  such  receivers.  But  that  they  are 
exempt  from  its  operation  does  not.  In  our 
opinion,  render  the  classlficaUon  of  the  act 
unreasonable. 


The  operation  of  a  railroad  by  a  recetvw 
Is  that  of  the  court  that  appoints  him,  as  he 
is  but  an  agency  of  the  court,  presenting  in 
itself  to  our  minds  a  sufficient  ground  for  the 
exercise  of  legislative  discretion  in  respect  to 
his  inclusion  within  the  provisions  of  a  penal 
statute.  He  tias  no  [personal  interest  In  the 
property,  and  his  possession  Is  not  In  his  own 
right  His  relation  to  the  proiterty  and  Its 
use  Is  essentially  different  from  that  of  those 
whose  dominion  over  It  Is  founded  upon  own- 
ership or  kindred  property  rights.  His  sit- 
uation Is  dissimilar,  and  the  conditions  of  his 
operation  of  the  business  are  unlike.  It  can- 
not be  said,  therefore,  that  a  classlflcation  in 
l^lslatlon  of  this  diaracter,  which  does  not 
Include  receivers  within  Its  terms,  is  for  that 
reason  either  arbitrary,  hostile,  or  unreason- 
able. We  accordingly  hold  that  the  act  is  not 
violative  of  the  equality  clause  of  the  four- 
teenth amendment. 

[91  Neither  do  we  regard  tbe  act  inoperative 
or  violative  of  either  tbe  federal  or  state  Con- 
stitution because  of  any  vagueness  or  uncer- 
tainty lu  Its  terms.  A  requirement  that  the 
water-closets  he  kept  In  a  reasonably  dean 
and  sanitary  condition,  that  they  he  located 
within  a  reasonable  and  convenient  distance 
from  the  passenger  depots  or  be  kept  in  con- 
nection therewith,  and  that  they  be  kept  well 
lighted,  presents  no  difficulty  to  the  under- 
standing, and  should  present  none  In  ita  ob- 
servance.  Its  terms  are  suitable  to  the  sub- 
ject-matter of  the  act;  and,  having  r^rd 
for  the  difference  in  conditions  at  the  sta- 
tions upon  railway  Unes  wbera  it  la  made 
operative,  the  use  of  more  specific  language 
would  very  probably  have  provided  only  an 
arbitrary  and  Impracticable  rule. 

[4]  With  respect  to  the  third  onestlmi,  we 
affirm  the  holding  of  the  Court  of  Civil  Ap- 
peala  that,  as  tbe  ezenq^tlon  at  the  state  from 
Iiabllit7  tot  coats  Incurred  In  suits  author- 
ized for  the  enforcement  of  tbe  act  is  found- 
ed ufion  its  aoverrtgn  character,  tbe  equal 
protection  of  tbe  law  Is  not  thereby  doiled 
to  those  uiKm  whom  the  act  Is  operative. 

Each  of  the  questions  certified  Is  answered 
In  the  negative. 


LESTER  et  aL  v.  ZXNK, 

(Court  of  Civil  Appeals  of  Texas.  Dallas. 

March  22,  1913.    Rehearing  Denied.) 

1.  LAHOLOaU  AND  TSNANT  (|  58*)— TBAHS- 

na  or  Rivsoaioir  —  Bhnor  —  BiaHis  or 

Pasties  as  to  Rirts. 

Rents  payable  out  of  the  produce  of  land 
not  accruing  until  after  a  conveyance  of  the 
land  passed  with  the  land  to  the  purchaser, 
subject  to  an  the  equities  afFecting  the  pay- 
ment of  rent  of  which  the  purchaser  had  no- 
tice; so  that  a  purchaser  having  no  notice, 
other  than  the  tenant's  posaeBsion,  of  a  parol 
lien  by  which  the  tenant  might  apply  the  rent 
to  reimbtfrse  himself  for  money  paid  on  an  en- 
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doriemeot  of  a  note  for  tha  landlord,  became 
the  owner  of  the  Fents. 

[Ed.  Note.— For  otk«r  caaeB,  Me  IrfUidlord 
and  Tenant,  Cent  Dig.  H  12»-181t  184,  135; 
Dec  Dig.  {  63.*] 

2.  Landlord  and  Tenant  (S  210*)— Afpob- 
TiONuxNT  or  Rent— TiicE  or  Occupatioh. 

The  general  rule  is  that  even  an  appor- 
tionment of  rent  is  never  made  nnder  the 
common  law  In  reference  to  length  of  time  of 
occupation,  bat,  when  the  rent  falla  doe,  the 
owner  of  the  reveraion  at  that  time  la  entitled 
to  the  entire  sum. 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant,  Cent  Dig.  |g  835-S45;  Dec.  Dig. 
f  210.*] 

3.  Landxard  and  Tenant  (t  63*)— Real 
Pbopebtt— Fubchaseb'b  CUkiu  TO  Rent. 

Where  the  purchaser  of  the  reversion  of 
land  in  the  possession  of  a  tenant  without 
reservation  of  rent  inquired  as  to  what  the 
rental  contract  was,  and  knew  that  the  tenant 
was  to  pay  one-fonrth  of  the  cotton,  but  did 
not  know  of  the  existence  of  a  parol  lien  by 
which  the  tenant  might  apply  the  rent  to  re- 
imburse himself  for  money  p^d  oo  an  indorse- 
ment of  the  landlord's  note,  and  the  tenant  on 
hiformatlon  that  the  porchaser  was  about  to 
take  the  farm  said  nothing  about  such  a  lien, 
the  purchaser  was  not  estopped  by  his  failare 
to  further  inquire  as  to  the  lien  to  claim  the 
full  rent 

[Ed.  Note.— For  other  cases,  see  Landlord 
and  Tenant  Cent  Dig.  ||  129-131,  134,  135; 
Dec  Dig.  I  53.*] 

Appeal  from  Kaufman  County  Court ; 
Th08.  R.  Bond,  Judge. 

Action  by  J.  B.  Zink  against  Tom  Lester 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants appeaL  Affirmed. 

Dasiblell,  Crombaui^  &  Goon,  of  Terrell, 
ft>r  awellants.  Joel  R.  Bond,  of  Terrell,  for 
appellee. 

TALBOT,  3.  The  Judgment  of  tbe  lower 
court  In  tUs  case  at  a  former  day  of  the 
present  term  was  affirmed  wlUiont  a  written 
<qdnlon,  and  appellants  have  ffled  a  motion 
for  a  rehearing.  The  snlt  was  tostltnted 
by  appellee,  alleging  that  he  was  the  owner 
of  126  acres  of  land,  a  part  of  the  B.  Q. 
Gartwrl^t survey,  in  Kaufman  county,  Tex.; 
,that  be  bonght  same  from  J.  H.  Fanlkner 
and  wife,  Minnie  raolkner,  and  received 
th^  warranty  deed  therefor,  wlthont  knowl- 
edge of  any  lien  and  Incumbrance  against 
said  property;  that  his  purchase  was  made 
on  or  about  January  1, 1911,  and  that  on  or 
abont  the  same  date  he  rented  said  land  to 
Tom  Lester  for  an  agreed  rental  of  ime-thlrd 
of  all  grain  and  one-fburth  of  all  cotttm 
raised  thereon  for  the  year  1011;  that  said 
Tom  LeatOT  snbrented  to  W.  8.  Lester,  <nie 
of  the  appellanta  herein,  without  the  knowl- 
edge or  consent  of  appellee,  one-half  of  said 
land  and  premises,  and  both  of  appellanta 
cultivated  said  land  for  the  year  1911 :  that 
said  appellants  planted,  raised,  and  gath«rred 
off  of  said  premises  for  the  year  1911  cot- 
ton and  cotton  seed  of  the  value  of  91,196.63, 
of  which  appellee  was  entitled  to  one-fourth 
as  rents,  and  that  he  had  a  landlord's  lien 


on  same  to  aecore  the  p^rment  of  renta,  and 
he  loayed  for  Judgment  fin-  one-fourth  of 
the  cotton  and  cotton  seed,  and  for  fioreclo- 
sure  of  the  landlord's  lien,  ntwe  was  no 
contention  by  appellee,  plaintifr  In  court 
below,  that  the  com  and  oats  rent  had  not 
been  paid.  The  defendants  In  the  court  be- 
low answered  by  general  exception  and  gm- 
eial  dmlal,  and  specially  doiled  tluit  they 
ever  at  any  time  rented  any  land  and  jfttan- 
Ises  from  plaintiff  tot  tbe  year  1911,  or  for 
any  other  tlm^  and  defOidantB  answered, 
further,  that  on  at  about  the  IBtb  of  No- 
vember, 191<^  one  J.  H.  Faulknw  was  the 
owner  and  in  poescsatoi  of  the  tract  of  land 
on  whicSk  said  crops  grew  that  are  now  lo 
controversy,  and  that  on  said  4ate  said  J. 
H.  Faulkner  rented  said  tract  of  land  to  de- 
fendants for  the  year  1911,  and  they  agreed 
to  pay  as  rents  one-fourth  of  the  cotton 
and  one-third  of  the  com  raised  on  said 
land  during  said  year,  and  that  thegr  went 
Into  poBsesaton  of  said  pronlaes  on  or  about 
January  1,  1911,  and  cultivated  cn^  of  cot- 
ton, com,  and  oats  thereon;  that  in  the  lat- 
ter part  of  December,  1910,  after  the  rental 
contract  had  been  made,  the  said  J.  H. 
b^nUmer  came  to  than  and  requested  them 
to  go  on  hla  note  fi»r  9200  to  the  First  Na- 
tional Bank  of  Terrell,  Tex.,  and  r^resented 
to  thm  that  If  they  would  go  on  his  note 
to  said  bank,  therdiy  enabling  him,  the 
aald  Faulkner,  to  procure  said  lf»n,  that  all 
renta  due  for  the  use  and  occupancy  at  said 
land,  except  the  rents  for  com  and  oats, 
might  be  applied  by  them  aa  payment  on  said 
note  to  the  said  Flrat  National  Bank  of  Ter- 
rell In  the  event  that  said  J.  H.  Fanlkner 
made  default  in  the  payment  of  said  note 
at  maturity,  and  that  the  said  J.  H.  Faulk- 
ner did  main  a  default  In  the  paymmt  ct 
said  note  at  maturity,  and,  in  pursuance  to 
the  agreement  betweoi  thonsOlTes  and  the 
said  Faulkner,  defendants  took  the  rent  mon- 
ey arising  ttom  the  sate  of  cotton  raised 
on  said  land  for  said  year,  and  paid  same 
to  said  bank  to  the  amount  of  said  note  and 
Interest,  making  a  total  of  $220:  The  de- 
fendants further  pleaded  that  on  Janoary 
14,  1911,  and  subsequent  to  the  date  said 
Fanlkner  rented  said  land  to  dtfendante, 
and  subsequent  to  the  date  defendants  had 
signed  said  note  for  said  Faulkn^  said 
Faulkner  and  wlfO  c<mveyed  to  J.  B.  Snk, 
plaintiff,  and  his  wife,  Qie  lands  which  had 
heretofore  been  leased  by  defendants  from 
aald  Faulkner ;  that  defOndants,  at  the  time 
of  said  conveyance  and  sale  of  said  land, 
were  in  poasesalon  of  the  same,  and  the 
plaintiff,  Zlnk,  took  said  land  with  knowl- 
edge of  defendant's  prior  lease  and  contract 
for  the  year  1911,  made  with  said  E^nlkner. 
for  the  use  and  occupancy  of  said  land,  and 
said  agreemoit  between  tbonselves  and  said 
Faulkner  to  apply  the  rents  from  sales  of 
cotton  raised  on  said  land  to  the  payment 
of  the  said  note,  or  as  much  as  was  neces- 
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sary,  wu  entwed  Into  long  before  said  con- 
Teyance  to  plalntUC.  Defendants  fnrtber 
pleaded  and  tendered  into  court  $^4.29,  Uie 
amount  dne  as  rents  out  of  cotton  crop  after 
the  ¥220  bad  been  paid  to  said  bank.  In 
replication  to  dtfendants*  answer,  plalntllf 
filed  a  supplemental  petition  contalnbig  gen- 
eral exception  and  general  denial,  and  plead- 
ed that  plaintiff  purchased  said  land  without 
knowledge  of  any  claim  or  Interest  of  de- 
fendants, and  that  defendants  were  now  es- 
topped to  set  up  defense  pleaded  In  this 
causa  The  case  was  tried  by  a  Jury  on 
April  5,  1912,  in  the  county  court  of  Kauf- 
man connty,  Tex.,  and,  all  the  evidence  be- 
ing in,  the  court  peremptorily  charged  the 
Jury  to  find  for  the  plaintiff  against  the 
defendants  for  the  sum  of  f254.29,  and  a 
foreclosure  of  the  landlord's  lien  upon  crops 
raised  for  the  year  1911,  with  6  per  cent 
Interest  from  January  1,  1912,  and  the  Jury 
rendered  a  verdict  accordingly.  Defendants, 
Tom  Lester  and  W.  S.  Lester,  filed  their  mo- 
tion for  a  new  trial  In  due  time,  which  was 
overruled  by  the  court,  and  they  appealed. 

The  controlling  question  in  the  case,  and 
the  only  one  which  need  be  considered  and 
discussed,  is  raised  by  the  following  prop- 
osition contended  for  by  appellant:  "If  a 
landlord  rents  land  owned  by  him,  and  as- 
signs or  transfers  the  rents  thereof  to  his 
tenant  to  secure  the  tenant  against  loss,  by 
having  become  surety  for  the  landlord  on 
a  note,  and,  after  such  renting  and  trans- 
ferring or  assignment  of  the  rents,  the  land- 
lord sells  the  land  to  a  third  party,  the  buyer 
thereof  cannot  disturb  the  contract  thereto- 
fore made  between  the  landlord  and  bis  ten- 
ant, and  force  the  tenant  to  pay  to  him,  the 
purchaser,  the  rents  accruing  from  the  land, 
when  the  tenant  has  had  to  pay  the  note  as 
such  surety  by  reason  of  default  made  by  the 
landlord."  This  is  not,  we  believe,  a  correct 
Btatem«it  of  the  law  applicable  to  the  facts 
of  this  case.  The  testimony,  so  far  as  is 
necessary  to  state  for  the  purposes  of  this 
opinion,  is  as  follows:  Appellee,  J.  B.  Zink, 
without  contradiction,  testified  as  follows:  "I 
live  at  Terrell.  I  own  a  farm  near  Elmo. 
Purchased  this  farm  from  J.  H.  Faulkner 
and  wife  on  January  14, 1911,  and  they  gave 
me  a  warranty  deed  to  the  property  with  Im- 
provements and  all  appurtenances  thereto. 
•  In  the  latter  part  of  December,  1910, 

before  I  bought  this  farm,  I  went  down  to 
BImo  to  look  at  It;  there  was  some  one  mov- 
ing In  then  as  I  supposed.  I  saw  Tom  Les- 
ter, and  asked  him  If  that  was  the  Faulkner 
term,  and  that  I  was  on  a  trade  for  It  and 
wanted  to  look  at  it  That  was  about  Janu- 
ary 7,  1011.  At  the  time  I  bought  this  form 
I  knew  it  was  rented.  I  made  inquiry  of 
Mr.  Faulkner  as  to  whether  It  was  rented 
or  not  at  the  time  I  bought  it  I  did  inquire 
as  to  what  the  rental  contract  was.  I  knew 
nothing  abont  any  agreement  made  by  Faulk- 
ner and  the  Lesters  to  the  effect  that  the 
rents  might  be  kept  by  them  and  applied  on 


a  note  due  Faulkner  to  the  First  National 
Bank  of  Terrell."  W.  S.  Lester,  one  of  the 
defendants,  testified:  "I  rented  the  farm 
near  Elmo  which  now  belongs  to  J.  B.  Zlnk 
for  two  of  my  boys  from  J.  H.  Faulkner, 
who  at  that  time  owned  the  property.  It 
was  in  the  latter  part  of  Noveipber  that  I 
rented  this  land  from  Faulkner.  I  agreed 
to  pay  rent  for  the  farm,  one-third  of  the 
com  and  one-fourth  of  the  cotton.  Nothing 
was  said  about  oats,  but  we  paid  one-third 
of  the  oats  to  Mr.  2ilnk  that  was  raised  on 
the  farm.  The  rental  contract  was  oral. 
About  December  27th  Mr.  Faulkner  came  to 
me,  and 'said  that  be  needed  some  money; 
that  be  could  get  it  at  the  bank,  If  Tom  and 
me  would  go  on  the  note.  Tom  was  one  of 
my  sons  for  whom  I  rented  the  land.  I  told 
him  I  did  not  like  to  go  on  notes  and  hesi- 
tated about  it;  he  said  to  me  that  I  would 
be  perfectly  safe;  that  I  had  rented  his 
land;  and  that,  If  he  did  not  pay  the  note 
when  it  matured,  I  could  keep  the  rents  that 
were  coming  to  him  to  Indemnify  me  if  I 
had  to  pay  the  note.  *  *  *  I  didn't  know 
Mr.  Zink  until  after  be  bought  the  land. 
When  I  learned  that  Mr.  Zink  had  bought 
the  land,  I  sent  my  boys,  Newt  and  Tom, 
to  Terrell  to  see  him,  and  tell  Mm  about 
the  agreement  we  had  made  with  Mr.  Faulk- 
ner about  applying  the  rents  on  the  note  we 
bad  signed  for  Mr.  Faulkner,  In  case  Faulk- 
ner made  default  in  payment"  Tom  Lester 
testified:  "I  am  one  of  the  defendants  in  thlH 
suit  I  lived  In  1911  on  the  farm  formerly 
owned  by  Mr.  Faulkner,  and  now  owned  by 
Mr.  Zink.  My  father  and  I  rented  the  farm 
from  Mr.  Faulkner  in  the  latter  part  of  No- 
vember, 1910.  We  rented  for  the  third  and 
fourth.  About  December  27tb  Mr.  Faulkner 
came  to  see  me  about  signing  a  note  for  him 
at  the  First  National  Bank  at  TerrelL 
•  •  •  I  told  him  I  did  not  like  to  go  on 
the  note  with  him;  that  I  was  afraid  to  go 
on  the  note,  and  he  told  me,  if  I  would  go 
on  the  note,  that  the  rent  of  the  farm  would 
protect  me.  *  •  •  i  think  It  was  some 
time  In  February  I  learned  Mr.  Zlnk  had 
bought  the  place.  As  soon  as  I  found  It  ont, 
>*ewt  and  I  went  up  to  Terrell  to  see  Mr. 
Zlnk.  We  told  him  about  what  agreement 
my  father  and  myself  had  bad  in  reference 
to  signing  the  note  at  the  First  National 
Bank.  About  January  7,  1011,  Mr.  Zink 
came  to  me  and  asked  me  where  the  Faulk- 
ner farm  was.  I  told  him,  and  he  said  that 
be  was  on  a  trade  for  It  and  wanted  to  see 
it"  J.  B.  Zink,  appellee,  being  recalled, 
said:  "The  two  young  Mr.  Lesters  came  to  me 
about  a  month  after  I  bought  the  place,  and 
told  me  about  what  agreement  they  and 
their  father  had  entered  into  with  J.  H. 
Faulkner;  that  was  the  first  time  I  knew 
anything  about  It" 

[1,  2]  Where  rent  Is  to  be  paid  In  the  prod- 
ucts of  the  soil,  and  no  time  Is  fixed  for  the 
payment,  the  rent  Is  not  due,  according  to 
some  of  the  dedaiona  until  the  end  of  the 
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term,  snd  aeoordliig  to  oCben  it  beouneii 
due  In  a  nuonable  time  aftw  Oie  enqp  Js 
gatberod.  24  Gyc  p.  1171,  and  cases  dted. 
WUcherer  maj  be  the  rule,  tf  tbere  to  practl- 
caU7  any  difference  In  tbem,  le  unimportant 
bere.  for  the  rents  InvolTed  In  this  litigation 
did  not  accrue  until  long  after  the  appdlee 
purchased  the. rented  premises,  and  the  rents 
were  not  reserved  in  the  conveyance  to  him 
or  otherwise.  In  such  a  case  the  ruts  pose 
with  the  land  to  Uie  purchaser.  Itae  general 
rule  is  that  even  an  apporttonmait  ot  rent 
la  never  made^  undw  t2ie  comnum  law,  la 
refraence  to  length  of  time  of  occnpatlon; 
but,  when  the  rent  fhlls  dne^  the  owner  of  the 
reversion  at  that  time,  Is  entitled  to  the  en- 
tire sum.  Porter  v.  Sweater,  61  Tex.  218; 
Hearne  v.  Lewis,  78  Tex.  276,  14  S.  W.  072. 
The  right  of  the  grantee,  however,  to  tte 
rent,  is  subject  to  all  tJw  equities  or  just  de- 
mands of  the  tenant  or-  othw  Incombtanoee 
of  which  the  grantee  had  notice  affecting  and 
controlling  the  payment  of  the  not  Groos 
ft  Co.  V.  ChitUm,  100  a  W.  1006.  The  In- 
dorsement of  J.  H.  Faulkner's  note  to  the 
Bint  Nattonal  Bank  of  Terrell  by  appellants, 
with  the  under^nding  and  agreement  tliat; 
If  said  note  was  not  i«ld  at  matorlty*  Faulk- 
ner's share  of  the  cotton  to  be  raised  on  the 
Uxm  during  the  year  1811,  and  to  become 
due  to  him  as  rent  for  the  use  and  occu- 
pancy of  said  farm,  enbsequently  s(^d  to  ap- 
pellee, might  be  applied  by  tbNn  as  a  pay- 
ment on  said  note,  constituted  a  parol  mort- 
gage or  lien  upon  said  cott<Hi,  and,  i^pellee 
having  no  notice  of  such  ctmtract.  lien,  or 
mortgage  at  the  time  he  purchased,  the  gaier- 
al  rule  applies,  and  be,  being  the  owner  of  the 
fee  at  the  time  the  cotton  in  question  was 
gathered  or  rent  became  doe,  was  also  the 
owner  of  said  cotton  or  teat  The  right  of 
the  landlord  to  oiter  into  sudi  stipulations 
in  regard  to  the  rental  of  his  premises  as  he 
ehooeea  is  not  qneatloned,  but  wboi  tlie  land- 
lord and  the  tenant  sobsequent  to  tlie  making 
of  the  rental  contrail  enter  into  an  agree- 
ment forming  no  part  or  condition  of  the 
rental  contract,  and  affecting,  as  in  this  case, 
the  title  or  interest  Dt  the  landlord  in  and 
to  the  rehts  to  accrue  notice  of  such  latter 
contract  or  agreemmt  to  a  subsequent  pur- 
diaser  ot  the  rented  premises  is  necessary  in 
order  to  defeat  his  right  acquired  1^  rea- 
son of  his  purchase  to  said  rents. 

£3]  The  possession  of  the  rented  premises 
by  the  appellants  at  ttub  time  appeUee  pur- 
chased was  not  notice  to  app^ee  of  their 
claim  on  the  rent  cotton  by  reason  of  the 
agreement  with  Faulkner  in  rdatlon  to  the 
indorsement  of  his  note  to  the  bank,  and 
did  not  make  It  Incumboit  upon  him  to  in- 
quire and  seek  to  ascertain  the  t^ms  of  such 
agreement  He  did,  according  to  the  testi- 
mony, inquire  as  to  what  the  rental  contract 
was,  and  knew  at  the  time  of  pnrdiase  that 
appellants  had  rented  the  premises  for  the 
year  1011  at  an  agreed  rental  of  one-third 


of  the  grain  and  one-fourth  of  the  cotton  to 
be  raised  on  the  rented  premises  that  year, 
but  be  did  not  know  of  the  axlstence  of  the 
pand  mortgage  or  lin  created  in  tmvor  of 
aroellants  by  virtue  of  the  oootcaet  made  is 
reference  to  their  Indorsement  of  Faulkner's 
note.  Prior  to  his  purchase  appellee  went 
upon  the  farm  and  stated  to  appelant  I>«ter 
tltat  he  was  oa  a  trade  tor  lit,  and,  bo  Car  as 
disclosed  1^  the  testimony,  appelant  said 
notfabig  about  his  acresmott  with  Fanlkner 
in  regard  to  the  roits,  and  having  no  reason, 
BO  far  as  shown  by  the  evidence,  to  soapeet 
that  any  contract  in  relation  thereto  than 
the  rental  contract  itself  had  been  made, 
appellee  was  not  estopped  because  of  his 
failure  to  inquire  whether  or  not  some  other 
and  further  contract  had  been  entered  Into 
between  the  parties  in  reference  to  the  rents, 
to  set  np  tiUe  to  the  rents. 

Believing  that  tbe  Judgment  of  tihe  oonrt 
below  Is  conectt  aroellants'  motion  tar  a 
rdtearing  will  be  overruled,  and  the  Judg- 
ment of  afflrmaiuse  heret(tfore  rendoed  by 
this  court  wiU  be  allowed  to  stand. 

Affirmed. 


JGTNA  LIFB  IMS.  CO.  v.  FARREUt  et  aL 
(Court  of  <X9lt  Appeals  of  Tuas.  Dallas. 
Uaich  8,  1813.) 

InSUBAHCB  (I  84*}— AOBinB— OOUCISSIOH. 

In  an  action  by  a  life  insunnce  broker  for 
commisBions  for  aecuring  liability  bunness  for 
defendaot,  evidence  Held  insufficient  to  establish 
anr  agreement  for  tbe  payment  of  commissions. 

[Ed.  Note.— For  otiiar  castt,  sea  Insurance^ 
Gent  Dig.  H  111-114;  DeaDig.  S  84.*] 

Appeal  from  Dallas  County  Cour^  at  Ijaw  ; 
W.  F.  Whltehurst,  Judge. 

Action  by  Porter  Farrell  against  the  Xtna. 
Life  Insurance  Company  and  others.  From 
a  Judgment  against  tbe  named  defendant,  it 
appeals.  Reversed  and  rendered. 

Harry  P.  Lawther,  of  Dallas,  for  awellant 
Allen  ft  Flanary  and  FUiwAn,  Greaham  * 
Freeman,  all  of  Dallas,  tor  appellee. 

TALBOT,  J.  The  ai^ellee,  Portw  Farrd^ 
twoogbt  this  suit  ssalnst  Uie  aKMUan^  ^tna 
Life  Insuranos  Company,  and  B.  Dick  Slaugh- 
ter and  C.  H.  Verschoyle,  alleging  that  in  tbe 
year  1906  be  made  an  agreement  and  coo- 
tract  with  the  app^nt.  through  its  agest, 
Louis  IL  Hastings^  whweby  awdlant  agreed 
to  pay  plaintiff  16  per  cent  of  tlie  sroes  pre- 
miums derived  fran  certain  liability  insnr- 
ance,  which  the  plalntifl  at  that  time  secur- 
ed from  Austin  Bros.,  a  firm  engaged  la 
bridge  building;  that,  upon  an  aivHcatkn 
of  the  said  Austin  Bros.,  secured  by  plalnUlt 
the  appellant  issued  a  policy  insuring  saU 
Austin  Bros,  against  loss  by  reason  of  any 
accident  to  their  onpli^te;  and  that  said 
insurance  has  been  continuously  in  force,  un- 
der snbeequent  policies,  since  the  time  plain- 
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tiff  Mcored  fba  tnudnesB.  Plaintiff  further 
alleged  tbat  the  Insurance  company  claimed 
tbat,  if  there  was  any  liability,  it  was  upon 
the  part  of  its  gCBml  ^euts,  and  not  upon 
Its  part,  and  on  which  account  plaintiff  made 
ippellants  Versctaoyie  and  Slaugtitw  parties 
ilefendant  to  tlie  suit  Plaintiff  allecad,  in 
substance,  that  his  commissions  were  paid 
antll  about  July.  1908,  at  which  time  the  In- 
mrance  company's  gmeral  agent.  Slaughter, 
claimed  to  have  rebated  the  premiums  to  the 
lald  Austin  Bros.,  with  the  consent  of  appel- 
lant, and  thereafter  declined  to  pay  xdali^iff 
tils  premiums ;  that,  since  the  last  payment 
>f  premiums  made  to  him,  the  sum  of  f  2,- 
128.27  was  paid  in  premiums  by  the  Insured, 
ind  that  he  (plaintiff)  was  entitled  to  recdve 
LO  per  cent  thoreo^  or  the  sum  of  $3S8^ 
is  commissions,  for  which  he  prayed  Judg> 
nent  The  defendant  ^tna  Life  Insurance 
Company  answered  by  general  and  special 
loourrers;  general  denial;  plea  of  statute  of 
imitation  of  two  years;  special  plea  that  the 
wlicy,  of  which  appellee  was  ^'inipring  part 
)f  the  premiums  as  commissions,  was  not 
:he  policy  which  had  been  procured  by  appel- 
ee,  but  was  a  different  policy,  written  upon 
1  different  classification  and  at  a  different 
rate,  and  procured  by  a  different  agent,  to 
irlt,  B.  Dick  Slaughter ;  special  plea  that  ap- 
pellee was  simply  a  broker  and  was  not  the 
igent  of  appellant,  and  that,  if  he  were  due 
my  commission  for  procuring  the  insurance 
lescrlbed  in  his  petition,  same  was  due  by 
Jie  general  agent  of  appellant  at  Dallas,  and 
lot  by  appellant;  special  plea  setting  up  that 
n  fact,  at  the  time  appellee  claimed  to  have 
procured  this  policy  of  insurance,  he  was 
lot  licensed  to  do  that  character  of  insur- 
ince  business  by  the  Insurance  commissioner 
)f  the  state  of  Texas,  by  reason  of  which 
iny  such  contract,  as  described  in  his  pe- 
lition,  was,  under  the  statute,  void.  The 
inswer  of  the  other  defendants,  B.  Dick 
Slaughter  and  C.  H.  Verschoyle,  becomes  un- 
mportant  and  need  not  be  stated.  The  case 
vas  tried  before  the  court  and  a  Jury  and 
:he  trial  resulted  In  a  verdict  and  Judgment 
n  favor  of  the  plaintlfl  against  the  insnr- 
ince  company  for  the  sum  of  $358.24,  and 
n  a  verdict  In  favor  of  the  defendants  E. 
[>lck  Slaughter  and  C.  H.  Verschoyle  by  per- 
imptory  Instructions  from  the  court  Ap- 
pellant's motion  for  a  new  trial  being  over- 
'uled,  it  api>ealed. 

Appellant  presents  a  number  of  assign- 
nents  of  error ;  but,  In  the  view  we  take  of 
lie  case,  it  Is  unnecessary  to  state  and  dis- 
niss  them  in  detalL  It  Is  contended  that 
Jie  court  erred  In  refusing,  upon  the  conclu- 
lion  of  the  evidence,  to  instruct  the  Jury,  as 
'equested  by  appellant,  to  return  a  verdict 
n  Its  favor.  This  contention,  we  think, 
should  be  sustained.  Plaintiff's  right  of  re- 
;overy  is  based  upon  allegations  charging 
:hat  he  made  an  agreement  and  contract 
vttb  the  appellant  in  the  year  1906,  through 
ta  agent,  Louis  If.  Hastings,  whereby  aj^ 


pliant  agreed  to  pay  plaintiff  15  per  cent  of 
the  gross  premiums  derived  from  certain  "lia- 
bility insurance^  which  the  plaintiff  at  that 
time  ncnred  from  Austin  Bros.,  a  firm  ear 
gaged  In  bridge  bnlUUng;  and  we  are  of 
opinion  the  evidence  was  insufficient  to  sus- 
tain these  aUegations,  and  warrant  tha  ver- 
dict and  Judgment  rendered. 

The  plataUlfl  testified:  "In  1906 1  haA  aome 
busiuesB  with  Austin  Bros,  by  which  I  ob- 
tained from  them  an  application  for  a  poU- 
17,"  and  "I  had  some  business  with  Mr. 
Louis  M.  Hastings,  pertaining  to  the  Austin 
Bros.'  policy.'  I  had  an  agreement  with  the 
MtiiB.  Lite  Insurance  C!ompany  with  refer- 
ence to  placing  the  policy.  I  had  a  conversa- 
tion with  Mr.  Hastings  about  it,  but  I  had  ' 
an  understanding  In  this  regard  with  the 
company  prior  to  that ;  tbat  is,  my  contoa^ 
with  the  iBtna  Life  Insurance  Company  re- 
quired that  I  place  any  business  with  It  that 
I  could  get  I  have  a  contract  here  with 
said  company.  This  contract  bears  my  sig- 
nature, and  was  signed  in  Dallas,  December 
14,  1901.  I  saw  Mr.  Bushnell  sign  it  also." 
Here  plaintiff  Introduced  the  following  par- 
agraph of  the  contract  referred  to  in  his  tes- 
timony, namely:  "It  Is  agreed  by  the  party 
of  the  second  part  that  any  accident  insur- 
ance written  by  them  will  be  placed  In  JEtna. 
Life  Insurance  Company  through  the  regular 
authorized  general  agents  of  the  accident  de- 
partment in  Dallas."  Continuing  with  his 
testimony,  the  plaintiff  said:  "At  the  time  I 
had  the  conversation  with  Mr.  Hastings  In 
1006,  concerning  the  Austin  Bros.'  business,  I 
was  a  member  of  the  firm  of  Farrell  &  Har- 
ris, agents  of  the  life  department  and  at 
that  dime  the  company  had  an  accident  de- 
partment of  which  3.  B.  Mabors  was  the 
agent  In  1006  for  North  Texas.  *  •  * 
When  I  procured  this  business  from  Austin 
Broa  for  the  .^itna,  I  was  at  their  office  to 
solicit  insurance,  and  Mr.  Austin  said  he 
didn't  want  any  more  life  Insurance^  but  he 
wanted  some  liability  insurance.  *  *  *  I 
got  an  application  blank  and  got  it  filled  out 
by  Mr.  Austin.  I  did  not  know  where  Mr. 
Hastings  was  then,  but  I  saw  him  In  a  few 
days.  I  then  corresponded  with  the  home  of- 
fice by  letter  and  telegram  in  order  to  secare 
the  rate  on  the  Austin  business.  •  •  • 
However,  I  did  not  get  the  matter  consummat> 
ed  by  my  correspondence,  and  got  no  satisfac- 
tion at  all.  But  in  a  few  days,  ♦  •  •  aft- 
er I  first  took  the  matter  up  with  Mr.  John- 
son, Mr.  Hastings  came  to  Dallas,  and  In 
the  meantime  the  matto*  had  been  hanging 
fire.  When  Mr.  Hastings  came  to  Dallas,  I 
told  him  it  was  a  nice  piece  of  business,  and 
a  good  commission,  and  I  wanted  him  to  see 
what  he  could  do  about  it  *  *  *  The 
Austin  Bros.'  aj^llcation  was  submitted  to 
the  company,  through  me,  to  the  downstairs 
office;  that  Is,  by  me,  through  my  office  to 
the  accident  departm«it  downstairs ;  that  is, 
the  application  was  delivered  to  Mr.  Na- 
bors'  office,  and  It  has  never  been  la  my  pos- 
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BeoBlfni  stnee  that  time,  I  don't  tiilnk.  Wb«i 
I  lay  Nabora*  office,  I  mean  tbe  gmeral  agen- 
cy ot  tb»  eompanj.  *  *  *  This  applica- 
tion is  dated  May  26, 1906,  and  at  that  time 
Jtr.  Hastings  ims  not  in  Dallas.  The  com- 
pany agreed  to  pay  me  16  per  cent,  commis- 
sion on  the  proDlums  of  the  policy  In  case  it 
took  the  policy  as  per  the  application  Itself." 

On  cross-examination,  and  In  response  to  a 
question  calling  for  the  name  of  the  person 
who,  on  behalf  of  the  company,  made  this 
agreement  with  falm,  the  plalntlfr  testified: 
suppose  It  was  Bfr.  JTotmsm  who  told  me 
ft»r  the  company  that  they  would  pay  my 
conmilsslon.  He  was  clerking  In  the  oiBce  of 
J.  B.  NalKtrs;  but  I  do  not  know  who  paid 
him  his  salary.  Well.  I  do  not  know  that  Ur. 
Johnson  told  me  that  the  company  would 
pay  me  my  commission  either,  as  I  did  not 
make  any  agreement  with  him.  I  filled  Id 
tbe  15  per  cent  commission  In  the  anaifOtlon 
myself,  as  that  was  the  usual  commission 
paid  to  tlMse  from  whom  tbe  business  came, 
and  It  was  ratified,  and  they  had  even  paid 
as  much  as  20  per  cent,  brokerage.  Notwdy 
specially  told  me  that  they  would  pay  me  16 
per  cent  commlssfon ;  that  that  was  the 
general  fee.  Nobody  told  me  that  in  ad- 
Tance.  This  application  Is  dated  May  26, 
1906,  and  at  that  time  Mr.  Hastings  was  not 
in  Dallas.  I  talked  with  Mr.  Hastings  as 
soon  as  I  could  see  him,  and  that  was  after 
I  delivered  this  application  to  Mr.  Johnson. 
We  got  in  a  wrangle  and  could  not  get  sat- 
isfactory rates,  and  then  I  had  to  take  the 
matter  np  with  Mr.  Hastings,  and  X  told  him 
I  could  not  place  the  business  unless  I  could 
get  a  satisfactory  rate,  and  he  got  it  for 
me.  We  agreed  on  the  deal  together.  How- 
ever, X  do  DOt  remember  specially  whether 
Mr.  Hastings  told  me  the  Mtoa.  Insurance 
Company  would  pay  me  16  per  cent  commis- 
sion or  not.  I  don't  know  whether  tbe  ques- 
tion of  commission  was  ever  discussed  be- 
tween us ;  but  I  do  know  that  the  contract 
was  discussed  In  many  ways,  and  we  went 
over  It  often.  At  that  time  I  was  local  agent 
for  the  life  department  I  was  general  agent 
of  the  life  department  of  the  ^tn&  Insur- 
ance Oompauy  here;  and  J.  B.  Nabors  was 
general  agent  for  the  liability  and  accident 
department  of  tbe  same  company  here.  I  got 
my  commission  from  the  general  agent  of  the 
accident  department.  •  •  •  I  closed  the 
deal  with  Hastings,  passed  it  up  to  him,  end 
he  ratified  it  As  to  whether  Mr.  Hastings 
ever  personally  told  me  that  the  .^tna  In- 
snuance  Company  would  pay  me  this  15  per 
cent  conmatsslon,  I  will  say  that  I  bad  so 
many  conversations  with  him  that  I  cannot 
remember  any  specific  conversation  at  any 
particular  time.  •  *  •  Mr.  Hastings*  busi- 
ness in  the  matter  was  practically  to  get  the 
company  to  gtre  a  rate  that  Austin  Bros, 
would  accept,  and  the  premiums  that  the 
company  would  receive ;  and  it  was  that  that 
Mr.  Hastings  was  eommonl eating  with  the 


home  office  about  The  appUoatlim  tap  the 
first  Austin  policy  Is  dated  May  26.  1906, 
and  that  policy  expired  in  Hay,  1907.  I 
don't  suKKwe  there  was  any  otbw  applica- 
tion taken ;  and  I  sue  for  16  per  cent,  con- 
mission  on  all  the  inremlums  paid.  I  sot  mj 
commlsBlons  np  to  some  time  In  1906 ;  but 
now  I  am  stdng  for  my  commlsalonB  on  tbe 
preminms  paid  by  Austin  Broe.  on  pedicles 
issued  In  1908, 1900,  and  lAU),  because  I  orig- 
inated the  business  for  the  company." 

Louis  M.  Bastings,  for  the  Insnnmce  com- 
pany, testified:  "I  never  did  at  any  time 
make  any  kind  of  an  agreement,  verbsl  or 
in  writing,  with  Porta  Farrell  (plalntlfr)  on 
behalf  of  the  iBtna  life  Insurance  ComiHiny. 
whereby  said  company  became  bound  to  pay 
Um  16  per  cent  of  tbe  groea  preminma  od 
all  accident  business  that  he  mlslit  inlng  to 
said  company  through  its  local  agent  at  Dal- 
las.  *  *  *  The  business  of  the  Mtaa.  life 
Insurance  Company  Is,  as  a  matter  of  con- 
venience, conducted  In  departments;  tbe  di- 
vision being  the  life  department  which  writes 
life  and  endowment  Insurance,  the  accident 
and  liability  department  which  writes  acci- 
dent health,  and  liability  insurance.   •    •  • 
I  had  no  authority  to  make  any  agency 
agreement  on  behalf  of  the  local  agency  in 
Dallas.   J.  B.  Nabors  was  the  general  as«)t 
of  tbe  accident  and  liability  department  of 
the  JGtna  Life  Insurance  Company  for  tbe 
northern  part  of  Texas,  having  his  head 
office  In  Dallas,  Tex.,  on  May  26,  1906,  ai 
the  time  when  an  application  for  a  liability 
policy  covering  Austin  Bros,  was  secured. 
I  did  not  reach  Dallas  until  after  the  ar- 
rangements for  securing  Austin  Bros.'  risks 
bad  been  consummated.   I  had  no  snch  au- 
thority, and  did  not  in  tlie  year  1906,  prior 
to  May  26th,  make  any  contract  to  pay 
Porter  Farrell  (plaintiff)  15  per  cent  commis- 
sion  on   liability   insurance   on  boslness 
brought  by  him  to  the  company,  nor  did  I 
make  a  contract  to  pay  him  a  certain  rate  o[ 
commission  on-  any  policy  Issued  to  Austin 
Bros. ;  I  not  being  in  Dallas  at  the  tlm& 
My  duties  did  not  contemplate  making  coo- 
tracts  with  brokers  for  any  spedfled  class  of 
insurance  written  by  the  comi>any,  as  all 
contracts  are  made  with  general  or  district 
agents,  who  are  supposed  to  secure  business 
from  subagents,  brokers,  and  solicitors  upon 
such  terms  as  they  may  make;  the  company 
only  being  respondble  to  the  general  agent 
for  spedOed  commissions  upon  gross  premi- 
ums reported  to  It  according  to  the  written 
contract  In  force  at  the  time." 

Walter  C  Faxon,  vice  president  of  the  la- 
snrance  company,  testified:  "In  1006  our 
business  was  conducted  almost  wholly,  if  not 
entirely,  through  a  general  agency  organ- 
isation; and  It  was  not  the  duty  of  the 
superintendent  of  agencies  to  make  contraeta 
with  brokers  for  the  procuremrat  of  UaUUty 
insurance,  as  such  contracts  were  made  by 
the  general  agents  who  would  be  responsible 
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to  the  company  for  bastnesB  secured  Uurough 
broberB  with  whom  they  might  do  buAness. 
The  conqtuiy  aaaiuned  no  obllgatlQns  for  the 
paymrat  of  comndssloDS  to  brokers  upon 
bnsiii«fl8  th^  might  bring  to  the  general 
agoits;  and  Bfr.  Hasttnga  had  no  anthortty 
to  contract  -with  Porter  Farrell,  or  anybody 
tise  securing  liability  insurance,  to  pay  Mm 
comndaBlons  npon  samft  The  brokers  most 
look  to  the  general  agents  for  the  paymeot 
of  comndsilons  to  wUch  they  may  be  en- 
titled by  reason  ct  tbelr  agreem^ta  wltli 
such  general  agoits.  *  *  *  In  1006,  and 
prior  to  the  Kth  of  May  of  that  year,  J.  B. 
Nabors  was  the  general  agent  of  the  ^tmt 
Life  Insurance  Company  in  Dallas,  and  he 
had  authority  to  make  a  brokerage  contract 
with  Porter  Farrell,  but  he  had  no  authority 
to  embody  In  such  contract  that  the  ^tna 
Life  Insurance  Company  would  be  obligated 
to  pay  him  commissions  npon  such  liability 
business  as  he  might  secure,  including  the 
policy  issued  to  Austin  Bros. ;  the  obligation 
to  pay  such  commissions  rested  upon  the  gen- 
eral agent  himself  and  not  upon  the  com- 
pany." 

B.  Dick  Slaughter  testified:  "I  paid  Far- 
rell commissions  In  1906  and  1907  because  I 
considered  that  he  controlled  that  business; 
but  in  1908  I  found  out  that  he  didn't  con- 
trol It,  and  I  also  found  out  that  I  would 
lose  the  whole  buslnesB  if  I  continued  to  pay 
liiru  a  commission.  *  «  •  The  rate  was 
Dot  the  same  after  1907,  but  was  considera- 
bly reduced  after  then.  I  got  authority  from 
the  company  to  reduce  the  rates.  •  •  • 
Mr.  Austin  told  me  that,  If  I  did  not  meet 
the  competitire  rates  of  the  Maryland  Casu- 
alty Company  and  otbers,  he  was  going  to 
take  the  bu^ess  away  &om  us.  *  *  •  " 
Ele  further  testified  that  the  insurance  com- 
pany had  nothing  to  do  with  Mr.  Farrell's 
commissions. 

We  hare  not,  of  course,  undertaken  to 
]iiote  all  the  testimony,  but  only  that  portion 
it  It  which  we  regard  as  the  most  important 
n  determining  whether  or  not  liability  has 
>een  shown  on  the  part  of  appellant  for  the 
wmmisslons  sued  for  by  appellee.  Our  con- 
;luBlon,  as  heretofore  indicated,  is  that  such 
lability  has  not  been  shown.  While  app^- 
ee,  on  direct  examination,  made  the  general 
tatement  that  the  appellant  agreed  to  pay 
dm  the  commissions  claimed,  yet,  when  ques- 
loned  on  cross-examination  as  to  what  per- 
on  on  behalf  of  the  company  made  such 
greement  with  him,  he  failed  to  disclose  or 
iTO  the  name  of  the  person.  The  allegation 
3  tliat  the  agreement  was  made  with  Louis 
f .  Hastings ;  but  appellee's  testimimy  Is  too 
jicertaln,  Indeflnlte,  and  nnsatlsfactory  to 
Dstaln  the  altegation.  While  eipreadons 
re  found  In  his  testimony  to  tlie  effect  that, 
We  EHastlnga  and  himself]  agreed  on  the 
eal  tQgetlier,*'  and  "I  dosed  the  deal  with 
[r.  Hastings,  passed  it  up  to  him,"  etc^  still 
e  aan  "XkhoOy  specially  told  me  that  they 


would  pay  ma  16  per  cent  commissions,  bnt 
that  waa  Oie  goieral  tee.  *  *  *  I  talked 
with  Ifr.  Hastily  aa  soon  as  I  could  see 
him,  and  ttiat  Was  after  I  deUvered  ttils  -ap- 
plicati<Hi  to  Mr.  Johnson.  •  *  •  How- 
ever, I  do  not  remember  spedally  whether 
Mr.  Hastily  told  me  the  ^tna  Insurance 
Company  would  pay  nfe  IS  per  eent  com- 
misskm  or  not.  I  don't  know  whether  the 
questton  of  commission  was  erw  discussed 
between  as;  but  I  do  know  that  the  con- 
tract waa  discussed  In  many  ways,  and  we 
went  OTer  it  often.  *  •  •  I  got  my  com- 
mission from  the  general  agent  of  the  acci- 
dent department." 

It  does  not  appear  by  the  testimony  of 
any  witoess  that  Louis  M.  Hastings  liad  au- 
thority to  make  the  alleged  contract;  nor 
are  the  facts  and  circumstances  in  evidence 
sufficient  to  show  authority  or  that  the  mak- 
ing of  such  a  contract  was  within  the  scope 
of  his  agency  for  appellant  He  positively 
and  unequivocally  deliies  making  any  con- 
tract or  agreement  with  appellee  to  pay  him 
the  commissions  sought  to  be  recovered ;  and 
without  contradiction,  as  we  understand  and 
construe  ttie  evidence,  be  emphatically  de- 
clares that  he  had  no  authority  to  make 
sudi  contract  for  or  on  behalf  of  the  insur- 
ance company.  The  Indorsements  on  the  ap- 
plication made  by  Austin  Bros.,  "Broker  or 
subagent,  Porter  Farrell,"  "No  other  inter- 
ested," "Brokerage  15  per  cent,"  are  of  lit- 
tle or  no  probative  force  in  determining  the 
liability  of  the  appellant  This  application 
contains  no  promise  or  obligation  whatever, 
on  the  part  of  the  ap[)e]lant  or  any  one  else, 
to  pay  appellee  the  commissions  he  seeks  to 
recover.  The  fact  that  appellee  was  paid 
15  per  cent  commission  on  the  premiums 
paid  by  Austin  Bros.,  for  the  years  1906-'0T, 
1907-*08;  avails  practically  nothing.  The  un- 
disputed evid^ice  shows  that  these  commis- 
sions were  collected  from  the  general  agents 
of  appellant;  and  it  does  not  appear  that 
the  Insurance  company's  money  was  used  in 
paying  them.  On  the  contrary,  we  think 
the  evidence  very  conclusively  shows  that, 
for  any  services  appellee  may  have  render- 
ed in  securing  the  application  of  Austin 
Bros.,  he  was  to  he  paid  by  the  general 
agente  of  the  Insurance  company  on  th^ 
own  account,  and  not  by  the  company.  Fax- 
on, vice  president  of  the  insurance  company, 
testified,  without  contradlctton,  that  Hastings 
had  no  authority  to  contract  with  appellee, 
or  anybody  else  securing  liability  insurance, 
to  pay  him  commissions  upon  the  same,  and 
that  brokers  must  look  to  the  general  agoits 
for  the  payment  of  commissions  to  which 
they  may  be  entitled  by  reason  of  their 
agreemoits  with  such  general  agent&  The 
contract  made  with  the  firm  of  Farrell  & 
Harrin  cannot  be  relied  on  to  estoblhdi  an 
obligation  on  the  part  of  the  company  to  pay 
the  commission  of  16  per  cent  claimed  In 
this  euit  Gertelnly  the  appellee  was  not 
the  gmerai  agent  of  apiMllant,  operating  nn- 
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der  said  ocmtractB,  In  securins  the  applica- 
tion of  Austin  Bros,  Tbe  application  for  a 
policy  In  behalf  of  Austin  Bros,  was  for 
"liability  insurance,"  and  was  forwarded  to 
appellant  by  J.  B.  Nabors,  its  general  agent 
at  Dallas.  Appellee's  alleged  caoae  of  ac- 
tion is  not  based  on  said  contracts;  and  be- 
sidee,  as  we  understand  these  contracts,  they 
hare  reference  only  to  the  securing  of  life 
or  accldenb  Insurance  on  the  part  of  the 
agents,  and  not  to  "liability  Insurance,"  which 
It  seems,  under  the  law  and  by  the  undis- 
puted proof,  Is  a  separate  and  distinct  char- 
acter of  business.  The  appellant  conducted 
its  business  In  different  departments,  such 
as  life,  accident,  and  liability  departments, 
and  "a  license  to  conduct  business  in  one 
department  does  not  authorize  an  agent  to 
write  business  for  another  department"  We 
fall  to  see  the  relevancy  of  the  contracts 
above  referred  to,  and  are  of  opinion  they 
should  have  been  excluded  uptm  the  otdec- 
tlon  of  appellant 

We  have  carefully  examined  the  evidence 
as  it  appears  in  the  record,  and  our  conclu- 
sion Is  that  appellee  failed  to  make  out  the 
case  pleaded  by  him  against  appellant,  and 
was  not  entitled  to  recover  as  to  it  The 
correctness  of  the  Judgment  In  favor  of 
Slaughter  and  Verschoyle  is  not  question^ 
in  this  court,  and  cannot  be  disturbed.  The 
case  as  to  appellant  seems  to  have  been  fully 
developed,  and,  In  accordance  with  the  stat- 
ute, we  will  rendffl  in  this  court  such  Judg- 
ment as  to  it  as  in  our  opinion  should  have 
been  rendered  In  the  court  below. 

It  is  therefore  ordered  that  the  Jadgment 
of  the  couDty  court,  at  law,  as  to  appellant 
be  reversed,  and  that  Judgment  be  here  ren- 
dered In  Its  favor.  The  Jadgment  as  to 
Slaughter  and  Verschoyle  will  not  be  dis- 
turbed. 

Reversed  and  rendered  In  favor  of  appe- 
lant 


YELLOW  PINB  PAPER  MILL  Ca  T. 
WRIGHT. 

(Oourt  of  Civil  Appeals  of  Texas.  Oalveston. 
Feb.  13,  1913.  Rehearing  Denied 
March  13,  1913.) 
1.  Masteb  and  Sebvaut  (|g  108,  128*)— Nio- 
UGENCB— PaoxxuArni  Causk  op  Injdkt. 
White  plaintilE  was  employed  in  defend- 
ant's paper  mill  as  a  digester  nelper,  a  defective 
gasket,  which  was  used  to  prevent  the  steam 
and  add  vapor  in  die  digester  from  escai^ng, 
blew  out,  allowing  steam  that  was  scalding  hot 
and  impregnated  witb  acid  to  fill  the  room. 
Plainttli,  to  escape,  went  to  the  nearest  win- 
dow, and  swung  himself  outside,  holding  on  to 
the  window  sill,  and  in  attempting  to  turn  ao 
that  he  could  jump  to  a  sfaed  near  oy  he  fell  to 
the  ground  and  was  injured.  Held,  that  the 
blow-out  was  due  to  defendant's  negligence  in 
failing  to  provide  a  proper  and  sofficient  gas- 
ket and  waa  the  proxiiiiate  «ann  id  plaintuTs 
injury, 

{Bd.  Note.— For  other  cases,  see  Master  and 

Servant  Cent.  Dig.  H  mV^-^i  I>ec  Dig. 

n  108.  i29.*] 


2.  Mastbb  and  Sbbtakt  <|  2M*)~Oo]rnciBu- 
nwT  NMOjaKHGK— Acts  im  EmrnGBifcm. 
Plaintiff  was  not  guilty  of  eontributocr 

negligence  in  placing  bimself  In  the  position 

from  which  he  felL 
[Ed.  Note.— For  other  cases,  see  Master  and 

Servant,  Gent  Dig.  «  7^-TO«;  Dec.  JXg.  i 

246.* J 

5.  MA«m  AVD  SratVANT  (I  224*)— IHJITBIES 
TO  SEBVAKIV-AseCUPTION  OF  RlSK. 

Plaintiff  did  not  assume  the  risk  of  the  in- 
jury received  by  Mm. 

[Gd.  Note.— For  other  cases,  see  Master  and 
Servant  Oent  Dig.  i  6M;  Dec.  Dig.  {  221.*] 

4.  NBaLiaBNCB  {§  72*)— CJowtbibotobt  Nbo- 
LXOBNCB— Acts  in  Emkbgencies. 

When  one  is  forced  to  act  hastily  and  with- 
out deliberation  to  avoid  a  real  or  apparent 
danger  caused  by  the  negligence  of  another,  the 
failure  to  nse  the  safest  means  to  avoid  iiunry 
will  not  charge  aoch  person  with  cMUribnbvy 
negligence. 

[Ed.  Note.— For  oOier  cases,  see  Negligencfc 
Cent  Dig.  H  99.  100;  DwTDig.  f  72>T^ 

fi^  Masteb  and  Seevant  (!  291*)  —  Subkis- 

BiON  ov  IsBUB  Not  Pleaded. 

In  sn  action  by  an  employ^  of  a  p«per  mill 
for  injuries  received  while  attempting  to  escape 
from  a  room  which  had  been  suddenly  filled 
with  BCalding  hot  steam  and  acid  vapor,  an  al- 
legation in  ue  complaint  that  "plainti^,  being 
mt  in  great  fear,  to  save  bis  Mfe  or  himself 
from  serious  bodily  injury,  and  being  compelled 
to  act  in  some  way,  suddenly  made  his  escape 
by  the  only  accessible  way  throngh  a  window, 
etc.,"  is  a  sufficient  allegation  upon  which  to 
base  a  charge  which  relieved  plaintiff  of  con- 
tributory negligence  in  placlcg  himself  in  the 
position  from  which  he  fell,  if  in  so  doing  he 
acted  from  fear  caused  by  a  reasonable  belief 
that  he  was  in  danger  of  serious  bodily  harm. 

[Ed.  Note.— For  other  case^  see  Master  and 
Servant  CenL  Dig.  H  1130134,  1136-U47; 
Dec.  Dig.  S  29L*] 

6.  Nboliobhce  <|  180*)— IiTBTBUcnozn— Dbv- 
XKmON  OF  Tbbu. 

An  instmction  that  **negligence  is  the  fail- 
ure to  nse  (Wdinary  care,  and  ordinary  caie  is 
such  care  ss  an  ordinary  carefuL  pradent  per- 
son would  use  or  exercise  under  like  or  similar 
circumstances,"  Is  a  sufficiently  accurate  defini- 
tion of  negligence. 

[Bd.  Note.— For  oOier  oases,  see  Negligencck 
Cent  Dig.  ||  871-377;  Dec/Dig.  f  139.* 

For  other  definitions,  see  Words  and  Phrases, 
voL  5,  pp.  4743-4763;  vol.  8.  pp.  772»-7mj 

7.  MAsrrEB  and  Sebvajst  (I  203*)— iHjuun 
TO  Sebvaht— Actions— iNBTKUcnoHs  as  to 
Neqliqbncb. 

An  instructicHi  in  an  action  for  injuries  to 
a  servant  that  'it  is  the  doty  of  the  employer 
to  furnish  to  his  employes  reasonably  safe  tools 
and  appliances  with  which  to  work,  and  a  rea- 
sonably safe  place  in  which  to  work,  and  any 
failure  on  the  part  of  defendant  to  do  Mtber  eiE 
these  would  constitute  negligence  on  its  put. 
provided  it  knew  or  by  the  exercise  of  oidinair 
care  could  have  known  of  such  unsafeness,  ana 
in  tiiis  conneetioD  you  are  instracted  Chat  acts 
of  the  foreman  of  defendant  company  were  the 
acts  of  said  conyMtny,'*  does  not  reqnirs  of  the 
master  a  higher  duty  than  that  imposed  upon 
him  by  tbe  law. 

{Ed.  Note.— For.  other  cases,  see  Master  and 
Servant  Cent  Dig.  {{  1148-1161;  Dec  Dig.  i 
293.*] 

8.  Masteb  and  Sebvant  (f|  101.  102.  125*>— 
Care  in  Fubnibhinq  Place  to  Wobk. 

A  master  is  not  absolutely  required  to  fur- 
nish reasonably  safe  tods  and  a  safe  place  tor 
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the  wmntt  but  Ui  meuare  <rf  doljr  U  ta  tub 
reasonable  care  in  that  leepect;  but,  it  the 
master  knows  or  b;  the  exerdlae  of  ordlnarr 
care  coald  know  that  the  tools  furnished  the 
servant  or  the  place  in  which  he  is  required  to 
work  are  not  reasonably  safe,  he  has  not  dis- 
charged Us  duty  to  use  reasonable  can  In  the 
matter. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  H  ISOTm,  174,  178,  179, 
180-184.  192,  248^^;  Dee.  H  101.  102, 
125.*] 

8.  Master  aivd  Servant  (1  265*)  —  Actions 
fob  injdbib8— bubdem  of  pboof. 

In  an  action  for  injuries  to  a  servant,  the 

bnrden  is  upon  defendant  to  establish  its  plea 

of  contribntory  negligence  by  a  preponderance 

of  the  evidence. 
[Ed.  Note.— For  other  casea,  see  Master  and 

Servant,  Cent  Dig.  H  877-908,  966;  Dec  Dig. 

i  265.*] 

10.  Tbial   a  2e0*)— iNsraTJcnoNs— Repkti- 

Tion  or  Chasqb  Given. 

Where  the  issne  of  contributory  negligence 
in  an  action  for  injuries  to  a  servant  was  fully 
and  fairly  submitted  in  the  chatge  of  the  court 
there  was  no  error  in  refusing  a  special  in- 
struction on  the  iMue,  requested  by  defendant 

[Ed.  Note.— For  other  eases,  see  Trial,  Cent 
Dig.  1$  651-669;  Dec  Dig.  |  260.*] 

Appeal  from  District  Conrt,  Orange  Coun- 
ty; W.  B.  Powell,  Judge. 

Action  by  W.  D.  Wright  against  the  Yellow 
Pine  Paper  Mill  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

Holland  &  Holland,  of  Orange,  for  appel- 
lant V.  A.  ColUna  and  O'Flel  *  0*FlfiI.  all  of 
Beaumont;  for  appellee. 

PLBASANTS,  C.  J.  This  anit  was  brought 
by  appellee  against  appellant  to  recover  dam- 
ages for  personal  Injuries  alleged  to  haTe 
been  caused  by  the  negligence  of  ap[>ellant 
PlalntlfTs  petition  alleges,  in  aubstance,  that 
on  or  about  August  13,  1910;  while  plaintiff, 
who  wae  then  and  had  betti  tor  some  time 
prior  thereto  in  the  employment  of  defend- 
ant In  the  capacity  of  digester  helper  In  ap- 
pellant's mill,  was  In  the  performance  of  the 
duties  of  his  employment,  the  gasket  under 
the  lid  of  one  of  appdlant's  digesters  blew 
out;  that  said  blow-out  produced  a  loud 
noise,  which  greatly  frightened  plaintiff,  and 
filled  the  room  In  which  plaintiff  was  at 
work  with  la^  quantities  of  steam  fumes 
and  vapor,  which  was  laden  with  caustic  pot- 
ash and  othw  adds  used  In  the  digester  In 
tbe  prepamtlffli  of  wood  pulp  for  the  man- 
ufticture  of  paper;  that  said  ateam  vapor 
and  fames  were  dangerous  to  life,  and  **that 
plalntiir,  being  put  in  great  fear  and  to  save 
Ms  life  or  Ums^  from  seriooa  bodily  Injury, 
and  being  compelled  to  act  in  some  way.  sud- 
denly made  hla  escape  by  the  only  accessible 
way  through  a  window,  whldi  ma  88  feet 
from  the  ground,  or  from  a  gallery  or  plat- 
form around  and  on  the  outside  of  said 
building,  wltbln  which  was  located  wld  room; 
that  plaintiff  had  placed  and  thrown  hla  body 
outside  of  said  window,  but  held  onto  the 
water  table  of  the  same  by  his  bands  nntll 


said  hands  were  so  scalded,  parched,  and 
burned,  and  he  had  become  so  tired  and  ex- 
hausted that  he  could  no  longer  r^ain  his 
hold,  and  his  tuOA  being  thua  made  to  give 
way,  and  It  btfng  Impossible  to  go  back  by 
the  way  in  which  he  had  come,  he  fell  to  the 
ground,  gallery,  or  platform  below,  a  dis- 
tance, aa  aforesaid,  of  88  feet;  and  reason 
of  such  tall  plalntUT  received  serious  and 
pomanent  bodily  Injuries,  as  the  same  are 
more  q^eclfically  described  hereinafter." 

Tbe  allegations  of  negligence  are  as  fol- 
lows: "Plaintiff  r^reeents  that  said  building 
in  which  he  was  employed  to  work,  as  afore- 
said, was  not  properly  constructed  for  the  safe- 
ty of  the  employes  working  therein,  in  this: 
That  all  of  said  windows  should  have  been 
provided  with  a  shed  beneath  each  of  said 
windows,  and  with  ladders  extending  down 
the  walls  of  said  buUdIng,  so  as  to  afford  a 
means  of  escape  for  the  employes  in  cases  as 
this  of  sudden  and  great  danger  and-  emergen- 
cy; that  such  means  of  escape  was  necessary 
for  their  safety  and  could  easily  have  been 
constructed  by  said  defendant  company;  that 
It  was  known  to  said  defendant  that  said  ex- 
ploelons  and  others  mishaps  and  accidents  of 
a  similar  nature  had  happened  in  said  build- 
ing several  times  anterior  to  the  time  of  the 
accident  In  which  plaintiff  was  injured,  but 
that  with  full  knowledge  of  the  want  of  said 
means  of  safety  and  of  the  said  former  blow 
onts  and  accidents  from  said  digesters  and  In 
said  building  defendant  negligently  failed  to 
provide  a  safe  means  of  escape ;  that,  if  said 
means  of  escape  had  been  provided,  plaintiff 
could  have  escaped  from  said  bnlldlng  with 
only  slight  Injuries.  I^lntiff  avers  that  his 
injuries  are  the  direct  and  proximate  result 
of  the  negligence  and  carelessness  of  defmd- 
aut,  in  this:  In  addition  to  the  Improper  con- 
struction of  the  room  as  alleged,  defendant 
knew,  or  by  tbe  exercise  of  ordinary  care 
and  diligence  could  have  known,  that  the 
gasket  between  the  lid  of  the  digester-cooker 
was  of  unsound  or  unfit  material,  and  was 
too  rotten  and  weak  to  withstand  the  great 
strain  and  pressure  that  It  was  constantly 
placed  under;  but  that  plaintiff  did  not  know 
of  this  defect,  nor  did  defendant  or  Its 
agents  at  any  time  give  him  warning  of  tbe 
unfltness  or  defectiveness  of  said  gasket,  and 
that  by  reason  of  the  weakness  and  defects 
of  same  It  exploded  or  Uew  out  without 
warning  to  plaintiff,  cutting  him  off  from  any 
possible  escape,  except  by  the  mtamer  In 
which  he  did  escape^  and  platntUT  avers  that 
he  adopted  the  only  means  of  saving  his  life ; 
and  that  In  escaping  the  greater  injuries 
whldi  he  would  have  austalned  by  reason  of 
the  negligence  and  carelessness  of  the  defend- 
ant, as  aforesaid,  he  received  the  Injuriea 
complained  of," 

The  defwdant's  answer,  In  addition  to  a 
general  demurrer,  numoous  q>eelal  excep- 
tions, and  a  general  denial,  contains  pleas  ot 
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Qssntned  risk  and  contributory  negUcence, 
and  plea  that  plalntifl  bad  inrlor  to  tbe  insti- 
tution of  tbls  salt  compromised  and  settled 
witb  defendant  his  claim  for  damages,  and 
bad  released  defendant  from  all  further  lia- 
bility. 

The  trial  In  the  court  below  with  a  Jury  re* 
suited  In  a  verdict  and  judgment  in  fiiTor  of 
plaintiff  for  tbe  aom  of  12.000. 

The  material  facts  shown  by  tbe  evidence 
are  aa  follows: 

Defendant  Is  a  manufttctorer  of  paper 
from  yellow  pine  Bhavli^  and  plalntlS  at 
tbe  time  of  tbe  accident  was  in  its  emidoy  as 
a  digester  helper.  He  bad  been  in  its  employ 
In  this  capacity  for  some  lime  prior  to  tbe 
accident  The  digestws  are  large  vats  In 
which  the  atodc  Is  cooked  preparing  It  for 
paper  making.  They  are  about  28  feet  In 
hel^t.  and  6  or  8  feet  in  diameter,  and  are 
fed  with  steam  tbrougb  pipes  connected  with 
tbe  boilers.  At  tbe  top  these  digesters  are 
covered  by  a  heavy  lid.  and  in  this  Ud  Is  a 
tongue  wbidk,  wboi  In  place,  llts  In  a  groove 
on  the  top  of  the  digester.  This  tongue  Is 
about  an  Inch  long,  and  the  grove  aiH^roxI- 
mately  the  same  depth.  The  lid  wtam  on  Is 
held  in  place  by  numerous  bolts  which  are 
screwed  down  tight  A  gasket  Is  a  piece  of 
hydraulic  packing  that  Is  placed  in  the  groove 
on  the  top  of  tbe  digester  and  b^ow  tbe 
tongue  on  tbe  lid.  so  that  when  tbe  Ud  Is 
placed  In  position  and  screwed  tight  the  hy- 
draulic packing  or  gasket  spreads  out  snd 
fills  all  minor  crevices  In  the  iron  to  prevent 
the  escape  of  steam. 

On  the  day  of  the  plalntlfTs  injuries,  he 
was  in  the  performance  of  bis  duties  In  the 
digester  room  when  the  gasket  in  one  of  the 
digesters  blew  out.  The  explosion  was  ac- 
companied with  a  loud  noise,  and  great 
quantities  of  liquid  pulp,  steam,  and  vapor 
escaped  from  the  digester  Into  the  room. 
This  steam  and  vapor  were  scalding  hot  and 
were  Impregnated  with  acid  used  in  the  prep- 
aration of  tbe  shavings  and  pieces  of  wood 
which  by  the  cooking  process  of  tbe  digester 
was  being  converted  Into  wood  pulp.  Plain- 
tifr  was  greatly  frightened  by  the  explosion, 
and  was  thereby  placed  in  imminent  danger 
of  serious  bodily  barm  and  possible  loss  of 
life  from  the  liquid  pulp, 'steam,  and  vapor 
escaping  from  tbe  digester.  To  escape  from 
this  danger  he  got  into  the  window  nearest 
to  the  place  at  which  he  was  at  work  when 
tbe  explosion  occurred,  and  to  avoid  contact 
with  the  steam  and  vapor  let  his  body  swing 
down  on  tbe  outside  of  tbe  building,  support- 
ing himself  in  this  position  by  holding  to  the 
window  sill  with  his  bands.  When  be  could 
no  longer  support  himself  in  this  position, 
and  t>elng  prevented  from  getting  back  into 
tbe  room  by  the  continued  dischai^e  from  tbe 
digester,  he  attempted  to  turn  bis  body  so 
that  he  could  Jump  to  the  shed  of  a  small 
building  near  by,  and  In  so  doing  his  hold  on 
the  window  sill  loosened,  and  he  fell  to  tbe 


ground,  a  distance  of  33  feet  and  vas  Injur- 
ed as  alleged  in  bis  petition.  The  blow-out 
was  caused  by  tbe  use  of  a  defective  gasket 
Tbe  inferior  quality  and  defective  condition 
of  tills  gasket  was  known  to  appellant's  fore- 
man, who  placed  it  In  the  top  of  tbe  digester 
a  short  time  before  the  blow-out  occorred. 

[1-S]  We  condnde  that  the  blow-oat  was 
due  to  the  negligence  of  appellant  in  failing 
to  provide  a  proper  and  snfflclent  gaaket,  and 
this  was  tbe  proximate  cause  of  appellee's 
injury.  We  also  find  Oat  appellee  was  not 
In  the  dreamstances  guilty  of  oontribntory 
negUgenee  In  i^aeliv  himself  Id  One  position 
from  which  he  fell  and  was  Injured  as  betom 
stated,  and  that  be  did  not  assume  the  risk 
of  the  Injury  received  by  him.  The  evidence 
also  sustains  the  finding  of  the  Jniy  as  to 
the  amount  of  damages  sustained  by  w>el- 
lee  by  reason  of  his  injuries. 

These  conclusions  of  fact  dtepose  of  appd- 
lanfs  first  second,  and  third  assign ments. 
which  complain  of  the  verdict  on  the  grounds 
that  tlie  evldenoe  shows  that  appellee's  in- 
juries vrexB  caused  by  his  own  n^llgence. 
that  there  is  no  evidence  to  show  negSIgwce 
on  the  part  of  appelant  and  that  the  undis- 
puted evidence  diows  that  apptilee  assnmed 
the  risk  of  any  Injury  caused  by  tbe  blowing 
out  of  the  digests.  It  would  sorve  no  use- 
ful purpose  to  discuss  these  asslgnmoits  In 
detaU. 

[4]  It  Is  a  well-settled  principle  of  the  law 
of  negligence  that  when  one  Is  forced  to 
act  hastily  and  without  deliberation  to  avoid 
a  real  or  apparent  danger  caused  by  tbe 
negligence  of  another,  the  failure  of  the  per- 
son so  called  upon  to  act  to  use  the  safest 
means  to  avoid  injury  will  not  charge  hlui 
with  contributory  negligence.  Railway  Co. 
V.  Neff.  87  Tex.  308.  28  S.  W.  283 ;  Railway 
Co.  V.  Sein,  11  Tex.  Uv.  App.  386,  33  S.  W. 
558;  Railway  Co.  v.  Bryant  54  S.  W.  3&i; 
Railway  Co.  v.  Byrd.  61  S.  W.  147:  Railway 
Go.  V.  Muske,  141  S.  W.  665.  Tbe  evidence 
In  this  case  Is  amply  sufficient  to  bring  it 
within  the  rule  above  stated.  If  the  rule 
were  otberwlse,  it  Is  not  clear  from  the  evi- 
dence In  this  case  that  appellee  woold  have 
sustained  less  injury  If  he  had  attempted  to 
escape  from  the  room  in  some  other  way 
than  that  he  availed  himself  of,  nor  is  it 
clear  from  tbe  evldmce  that  If  he  bad  re- 
mained In  the  room,  he  would  not  have  re- 
ceived greater  Injury  than  ha  did  Calling 
from  the  window. 

[fi]  There  was  no  error  in  the  charge  of 
the  court  complained  of  by  the  tourtb  as- 
signment of  error.  The  contention  under 
this  assignment  is  that  tbe  paragraph  of  the 
charge  which  relieved  plaintiff  of  contribu- 
tory uegllg«ice  in  piaclng  himself  In  the 
position  from  which  he  fell,  if  in  so  doing 
he  acted  from  "fear  caused  by  a  reasonable 
belief  that  he  was  in  danger  of  serious  bodily 
harm  from  the  blow-out  of  tbe  digester.** 
submitted  an  Issue  not  raised  by  the  plead- 
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ings.  In  tbat  the  petition  does  Dot  contain 
any  allegation  tbat  plaintiff  acted  from  fear 
arising  from  real  or  apparent  danger  but  al- 
leges tbat  be  "acted  .to  save  bis  life  or  bim- 
self  from  injury  on  account  of  real  danger." 
Tbe  petition  contains  tbe  following  allega- 
tions: "Plaintiff,  being  put  in  great  fear,  to 
save  his  life  or  himBelf  from  serious  bodily 
injury,  and  being  compelled  to  act  In  some 
way  suddenly,  made  bla  escape  by  tbe  only 
accessible  way  tlirongb  a  window,"  etc.  We 
tbluk  tbe  distloctlon  sought  to  be  made  by 
appellant  Is  so  fine  that  It  is  hardly  discern- 
ible; but,  be  that  as  It  may,  we  think  the 
allegations  of  the  petition  before  set  oqt 
present  the  Identical  issue  submitted  by  the 
charge.  Tbe  sixth  and  eleventh  assignments 
present  the  same  question  raised  by  the 
fourth  and  for  the  reaBons  Mated  cannot  be 
sustained. 

[S]  The  seventh  assignment  complains  of 
tbe  following  portion  of  tbe  charge :  "Negli- 
gence is  the  failure  to  use  ordinary  care, 
and  ordinary  care  Is  such  care  as  an  ordi- 
nary careful,  prudent  person  would  use  or 
exercise  under  like  or  similar  drcumstaDcea." 
This  charge  Is  suffldently  accurate  in  its 
deSnitlon  of  negligence.  The  terms  "an  or- 
dinary prudent  i>erson"  and  "a  person  of 
ordinary  prudence"  are  synonymous,  and  con- 
vey Identically  tbe  saine  meaning.  The  ad- 
dition of  the  word  "careful"  Ifi  tbe  first 
term  so  as  to  make  It  read  "an  ordinary  care- 
ful, prudent  person,"  while  It  mars  the  sim- 
plicity of  the  term,  does  not  change  its  mean- 
ing, and  the  charge  must  have  given  the 
Jury  a  correct  understanding  of  what  consti- 
tutes negligence. 

[7]  Tbe  eighth  assignment  complains  of 
tbe  following  paragraph  of  tbe  charge:  "How, 
bearing  In  mind  the  foregoing,  I  charge  you 
as  follows:  It  Is  the  duty  of  tbe  employer  to 
furnish  to  his  employ^  reasonably  safe  tools 
and  appliances  with  which  to  work,  and  a 
reaaonably  safe  place  in  which  to  work,  and 
any  failure  on  the  part  of  defendant  to  do 
either  of  these  would  constitute  negligence  on 
its  part,  provided  It  knew,  or  by  tbe  exercise 
of  ordinary  care  could  have  known,  of  such 
UDsafenesB.  And  In  this  connection  you  are 
Instructed  that  tbe  acta  of  the  foreman  of 
flefendant  company  were  the  acts  of  said 
company." 

[I]  The  master  la  not  absolutely  required 
to  furnish  reasonably  safe  tools  and  a  safe 
place  for  the  servant  In  performing  bis  work, 
but  his  measure  of  duty  Is  to  use  reasonable 
care  to  furnish  such  tools  and  place  for 
work.  Railway  Co.  v.  McCby,  90  Tex.  264, 
38  S.  W.  36.  however,  the  master  knows, 
or  by  tbe  exercise  of  ordinary  care  could 
know,  tbat  the  tools  famished  the  servant  or 
tbe  place  In  which  the  servant  is  required 
to  work  Is  not  reasonably  safe,  he  has  not 
discharged  bis  dnty  to  use  reasonable  care  to 
furnish  reasonably  safe  tools  and  a  reason- 


ably safe  place  for  the  work  of  tbe  servant 
Tbe  portion  of  the  charge  above  quoted  read 
as  a  whole  does  not  require  ot  the  master  a 
higher  duty  than  tbat  Imposed  upon  him  by 
the  law  and  the  assignment  is  without  merit 

[I]  The  ninth  assignment  complains  that 
tbe  court  erred  in  charging  ttie  Jury  that  tbe 
burden  was  upon  the  defendant  to  establish 
Its  plea  of  contributory  n^lgenoe  by  the 
preponderance  of  the  evidence.  This  Is  a 
correct  statement  of  the  law  in  the  abstract 
and  the  form  and  position  of  the  statement 
as  it  appears  In  the  charge  could  not  have 
misled  the  Jury  Into  the  belief  tbat  In  de- 
termining the  qu^tlon  of  coutrlbutory  negli- 
gence they  could  only  consider  tbe  evidence 
Introduced  by  the  defendant  The  charge 
not  being  calculated  to  mislead  tbe  Jury  in 
this  way,  tbe  court  did  not  err  in  giving  It. 
Railway  Co.  v.  Hill,  96  Tex.  029.  69  S.  W. 
136;  Railway  Co.  v.  Shieder,  88  Tex.  JSK 
30  S.  W.  902.  28  L.  B.  A.  638. 

[10]  The  Issue  of  contributory  negligence 
was  fully  and  fairly  submitted  In  the  charge 
of  the  oourt  and  there  was  no  error  in  re- 
fusing tbe  special  Instruction  on  ttaia  issue 
requested  by  the  appellant 

None  of  the  remaining  assignments  presents 
any  question  tbat  requires  discussion.  We 
have  considered  each  and  all  of  the  assign- 
ments, and  none  of  them  in  our  opinion  pre- 
sents any  error  that  requlrea  or  wonld  au- 
thorize a  reversal  bf  the  Judgment  of  the 
trial  court. 

It  follows  that  the  Judgment  should  be 
affirmed,  and  It  has  been  so  ordered. 

Affirmed. 


FESSINGER  v.  EL  PASO  TIMES  GO.  et  aL 
(Court  of  Civil  Appeals  of  Texas.   El  Paso. 
Feb.  20,  191».    Rehearing  Denied 
March  10,  1813.) 

1.  lilBBL  AND  SUNDBB  (S  7*)  —  ACTIOKABLE 
WOBDB. 

A  newspaper  article,  charging  that  plalo- 
Uff  was  arrested  for  assault  '^forfeited  a  $2S 
bond, '  and  failed  to  answer  the  charge  against 
him,  "which  Is  said  to  have  been  a  miz-np  in 
the  red  light  district,"  was  libelous  per  se,  and 
hence  it  was  error  to  submit  to  tbe  jury  in  a 
libel  case  tbe  guestioQ  whether  It  was  libelous. 

[Ed.  Note.— For  other  casM,  see  libel  and 
Slander,  Cent  Dig.  ff  17-78;  Dec.  Dig.  |  7.*J 

2.  Appeal  and  Ebbob  ((  882*)— Iittitbd  Eb- 
BOR— Submission  of  Isauss. 

Where,  in  an  action  for  the  publication  of 
a  libelous  newspaper  article,  instructions  were 
given  for  plaintiff  drawn  upon  the  theory  that 
tbe  article  was  not  libelous  per  le,  he  was  es- 
topped to  object  that,  the  article  being  in  fact 
libelous  per  se,  the  court  erred  in  snbmittins 
to  tbe  jury  the  question  whether  it  was  Ubei- 
oua 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3591-3610;  Dec  Dig.  I 
882.*1  ^  ■ 

3.  Libel  and  Sundeb  (i  104*)— Evidincb— 
Adm  issiBiLirr— CoBBBcnoN. 

While,  in  an  action  by  F.  for  the  publica- 
tion of  a  libel,  a  second  article  published  by 
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dstiBiidant  and  bflsded,  "F.'s  Gorrection,"  and 
commeocins.  "F.  aaya."  followed  by  his  atate- 
oientB,  was  not  admissible  under  Hev.  Civ.  St 
1811,  art  5596,  authorizing  tbe  adoiiasion  of 
any  correction  made  of  the  libelous  article  b; 
defendant  since  it  was  a  correctioQ  made  by 
plalutiS,  it  was  still  admissible  independent  of 
the  statute  as  a  circumstaoce  tending  to  rebut 
any  inference  of  malice. 

f£ld.  Note.— For  other  cases,  see  Libel  and 
Slander,  Gent  Dig.  H  284-291;  Dec  Dij.  | 
104.*J 

4.  Libel  and  Sundib  3  120^BxEin'LABT 

DAMAOBa— Mauce. 

Exemplary  damages  are  not  recoverable  in 
a  libel  case  unless  'the  libelous  language  was 
instigated  by  malice,  even  though  the  language 
be  libelous  per  se. 

^Id.  Note.— For  other  cuec  Ke  Ubel  and 
Slander,  Omt.  Dig.  H  SSOTSSl;  Dee.  Dig.  | 
120.*3 

Q.  LiBKL  AND  SLAHDBB  (i  4*)  —  EXXlfPUBT 
DAMAaEB  —  "EXPBESS  MaUCB"  —  "IMFUBD 

Mauce." 

In  an  action  for  libel,  malice  authorizing 
exemplary  damages  may  be  ehowB  by  evidence 
of  the  personal  ill  will  of  d^endant,  termed  "ex- 
press malice,"  or  may  be  inferred  where  the  li- 
belous article  was  recklessly  or  carelessly  pub- 
lished, in  which  case  it  is  "implied  malice/' 

(Ed.  Note. — For  other  cases,  see  Libel  and 
Slander,  Cent  Dig.  {  111;  Dec  Dig.  |  4.* 

For  other  defioitiona,  see  Words  and  Phrases, 
VOL  8,  pp.  2607-2611;  vol.  8,  p.  7608;  toL  4, 
pp.  SM,  8434;  vol  8.  p.  7682.] 

6.  Appbai.  and  Erbob  (i  1068*)— Habkxub 

EbBOB— INSTBUCTION. 

Error  in  a  libel  case  in  an  instruction  as 
to  exemplary  damages  was  harmless,  where  the 
jury  found  against  plaintiff  upon  the  issue  of 
actual  damages,  and  tfana  precluded  any  possi- 
ble award  of  exemplary  damages. 

[Ed.  Note.— For  other  caaea,  see  Appeal  and 
Error,  Cent  Dig.  H  422S-4228,  4^0;  Dee. 
Dig.  i  1068.*] 

7.  Libel  and  Slandeb  ({  27*)— Aotionabu! 
wobds— oobbecnon  statement. 

A  correction  article  containing  a  statement 
of  plaintifTs  claim  as  to  the  facts  touched  on 
in  the  libelous  article,  followed  by  the  clause, 
"and  there  you  are,"  was  not  libelous,  where 
every  fact  stated  in  the  correction  article  was 
admitted  to  be  true  and  was  plaintiff's  Tersion 
of  tbe  incident;  tbe  words  quoted  not  being  li- 
belous per  se,  though  equivocal  and  ambiguous. 

[Ed.  Note. — For  other  cases,  see  Libel  and 
sunder.  Cent  Dig.  f  104;  Dec.  Dig.  |  27.*] 

8.  Libel  and  Slandbb  (i  86*)— Pleading. 

Where,  in  an  action  for  the  publication  of 
libelous  newspaper  articles,  an  article  complain- 
ed of  is  not  libelous  per  se,  the  plaintiff  EUiould 
allege  its  libelous  character  by  proper  innuendo 
showing  same. 

[Ed.  Note.— For  other  cases,  see  Libel  and 
Slander.  Gent  Dig.  11  206-208;  Dec  Dig.  S 
86.*] 

9.  Appeal  and  Erbob  ({  758*)— Assiqnuent 
or  Bbbob— StrmciENOT. 

Ad  assignment  of  error  in  the  brief,  which 
was  not  a  true  copy  of  any  assignment  appear- 
ing in  the  record,  could  not  be  considered  on 
appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  8093;  Dec  Dig.  |  768.*] 

Appeal  from  District  Court,  El  Paw  Coun- 
ty; A.  M.  Walthall,  Judga 

Action  by  Beab«n  Feaaiiiger  against  Oie  BIl 
Paso  Timee  Company  and  another.   From  a 


Judgment  tor  dctenflaiitE,  plaintiff  appeals. 
Affirmed. 

JadcBon  it  Lesalng  and  J.  T.  Hill,  all  of 
M  Paso,  for  appellant  P.  &.  Price  and  T. 
A.  Falvey,  both  of  sa  Paso,  for  appellees. 

HIQOINS.  J.  Actlim  for  damacea  by  mp- 
pellant  against  the  El  Paso  Morning  Times 
Gompanj  and  Thomas  O'Kdfe,  pabUaliaa  of 
the  El  Paso  Times,  a  dally  newspaper,  alleg- 
ing: That  on  Julj  2D.  1910.  appeUeaa  pnb- 
Usbed  In  their  said  newspaper  and  drenlated 
a  libetons  article  concerning  appellant,  as 
follows :  "Forfeited  $25  Bcmd.  A.  Feaslnger 
arrested  on  the  charge  ot  assault  Officer 
Foil^,  forfeited  ISSjOO  bond  In  ttie  police 
court  yesterday  aft^noon.  He  failed  to  an- 
swer to  the  diarge  brought  agatnat  him, 
whidi  la  said  to  have  been  a  mix-iu»  In  tbe 
red  light  ^rict"  That  appellant  reoaested 
appellees  to  retract  the  Btatanaris  oontolned 
In  aaid  article,  trat  they  declined  to  do  so. 
and  maliciously  attempting  to  expose  appel- 
lant to  pablic  hatred,  contempt,  ridicule,  finan- 
cial injury,  and  to  impeach  his  honesty,  In- 
tegrity, virtue^  and  rotation,  pnbUabed  in 
aald  paper,  on  July  21,  191i0;  an  i^ditfonal 
false  and  libdona  artlcde  ctmceEiiliig  plain- 
tiff, aa  follows :  "Ur.  Fesainger'a  Oorrection. 
A.  Fesslnger  saya  that  he  waa  not  arrested 
in  the  red  light  district;  waa  not  arreated 
at  all  but  walked  down  to  the  police  atatlui: 
did  not  forfeit  a  $26.00  bond,  bnt  -waa  fined 
$25.00  and  took  an  appeal,  and  besides,  be 
la  not  'A.'  Fesslnger,  bat  ia  'B.*  Fewitngpr, 
and  that  the  mens  waa  about  a  anit  cas^ 
and  occurre^d  In  his  place  of  buatoesa  on 
South  El  Paso  street,  and  he  arrested  the 
woman,  carried  her  to  tbe  police  atation. 
and  they  let  ber  go  and  held  him— and  there 
you  are."  That  while  A.  Feadnger  was 
named  in  the  original  article,  yet  the  article 
Intended  to  refer,  uid  did  ref6r,  to  platotlff 
and  was  so  known  and  understood  by  tbe 
readers  of  the  pnbUcatlon.  That  idalntifl 
was  engaged  in  the  merchandlalng  business 
in  tbe  city  of  Bl  Paso,  and  enjoyed  the  re- 
spect, esteem,  and  confldoice  of  the  people 
of  the  conununity  in  which  he  lived.  That 
tbe  red  light  district  referred  to  in  the  orig- 
inal publication  was  a  portion  of  the  dty  of 
El  Paso  inhabited  by  abandoned  womoi,  all 
of  which  was  well  known  to  the  readers  of 
the  publication.  That  by  tbe  original  article 
it  was  chai^  that  plaintiff  waa  dishonest 
In  having  forfeited  hla  bond  for  hla  appear* 
ance  In  a  court  of  Justice,  thereby  anbject- 
Ing  his  Buretlra  to  financial  loss,  and  to  fur* 
tber  charge  that  he  was  imm(»al  and  an 
babltue  of  Immoral  resorts  and  ccmsorted 
with  abandoned  women.  That  the  charges 
in  tbe  orlj^l  article  were  mitme  and  libel- 
ous and  maliciously  circulated  of  and  con- 
cerning plaintiff,  and  that  the  statonaits. 
charges,  and  representations  made  to  the  sec- 
ond article  were  likewise  false  and  libelous 
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and  malldously  made  and  drcnlated,  to  plain- 
tiff's actual  damage  In  tb«  snm  ot  flO,000. 
aod  exemplary  damages  in  farther  anm  of 

?10,000. 

Defendants  answered  by  general  denial,  and 
further  that  they  were  not  acquainted  with 
either  A.  Feselnger  or  R.  Fesslnger  referred 
to  In  the  petition ;  that  one  of  the  reporters 
of  the  El  Paso  Times  Company  reported  to 
the  paper  the  facts  contained  In  the  publica- 
tion of  July  20th;  that  neither  of  the  de- 
fendants knew  of  the  falalty  of  the  facts 
therein  stated,  If  the  same  were  false;  and 
that  It  was  published  merely  as  a  news  item 
without  any  intention  to  Injure  plalntitT,  his 
good  name,  or  reputation.  And  with  refer- 
ence to  the  said  publication  ,of  July  2lBt,  it 
was  averred  that  the  same  was  published  at 
the  special  Instance  and  request  of  plaintiff, 
in  the  words  requested  by  him.  and  the  state- 
ments therein  contained  were  true,  wherefore 
they  said  that  they  had  publicly  corrected 
the  original  article  appearing  Is  the  lasne  of 
the  20th. 

Upon  trial,  verdict  and  judgment  in  favor 
of  the  defendants  was  rendered.  Omitting 
formal  portions  of  the  court's  charge,  and 
statement  of  the  Issues  raised  by  the  plead- 
ing, the  same  reads  as  follows: 

"Third.  You  are  instructed  that  a  publish- 
ed article  to  be  the  basis  or  foundation  of 
an  action  for  damages,  the  published  words 
and  flgures  constituting  the  published  article 
must  be  a  libel.  A  'libel'  Is  a  defamation  ex- 
pressed in  printing  tending  to  injure  the  rep- 
utation of  one  who  is  alive  and  thereby  ex- 
posing him  to  public  hatred,  contempt,  or 
ridicule,  or  to  impeach  the  honesty,  Integ- 
rity, virtue,  or  reputation  about  any  one 
whom  it  is  published;  and  It  is  a  question 
of  fact  for  the  Jury  to  determine  and  find 
from  the  words  and  figures  of  the  article 
published  whether  the  same  is  a  libel,  and 
whether  the  article  was  published  of  and 
concerning  the  plaintiff.  It  Is  not  necessary 
In  order  to  make  an  article  libelous  that 
the  name  of  the  person  Intended  to  be  re- 
ferred to  should  be  properly  mentioned,  pro- 
vided such  article  refers  to  a  person  by  such 
Dame,  time,  place,  or  other  circumstances 
with  such  certainty  as  to  enable  others  to 
know  to  whom  the  article  bad  reference. 

"Fourth.  Now.  If  yen  believe  and  so  find 
from  a  preponderance  of  the  evidence,  that 
the  defendants,  on  the  20th  day  of  July. 
1910,  caused  to  be  printed  in  the  El  Paso 
Morning  Times,  a  newqiaper,  the  artlde  of 
that  date  read  to  you  in  evidence,  and  you 
further  find  from  the  evidence  that  said 
published  article  referred  to  the  plaintiff 
and  was  a  defamation  teidlog  to  injure  the 
reputation  of  plaintiff,  and  thereby  expose 
bim  to  public  hatred,  contempt,  or  ridicule, 
or  to  impeach  his  honesty,  Integrity,  virtue, 
or  reputation,  and  you  further  find  that  the 
statements  in  said  article  were  false,  and 
should  you  so  find  you  will  find  for  the  plain- 
tiff and  assess  him  actual  damaga;  and 


should  you  further  find  that  said  publication 
was  actuated  by  malice — that  is,  was  with- 
out probable  cause — yon  may  assess  exem- 
plary damages  or  punitive  damages  in  addi- 
tion to  any  actual  damages.  In  this  connec- 
tion, should  you  find  for  plaintiff,  you  are 
instructed  tliat  the  law  is  the  defendants.  In 
mitigation  of  exemplary  or  punitive  damages, 
may  put  in  evidence  Oie  circumstances  and 
Intentions  under  which  the  alleged  libelous 
publication  was  made,  and  any  apology,  cor- 
rection, or  retraction  made  and  published 
by  defendants  of  the  alleged  libel  complained 
of,  and  if  you  find  from  the  circumstances, 
or  the  intentions  of  the  defendants,  or  the 
correction,  if  any.  made  and  published  by  the 
defendants,  the  defendants  were  not  actuat- 
ed by  malice  In  making  publication  of  said 
article,  and  should  you  so  find,  you  will  not 
assess  exemplary  damages  against  defend- 
ants. 

"Fifth.  Ton  are  instructed  that  should  you 
find  from  the  preponderance  of  the  evidence 
that  the  statements  contained  in  said  pub- 
lished article  were  true,  or  were  not  publish- 
ed of  and  concerning  plaintiff,  or  you  do  not 
find  that  the  article  of  date  July  20,  1010, 
was  a  defamation  tending  to  Injure  the  rep- 
utation of  plaintifC  and  tliereby  expose  him 
to  public  hatred,  contempt,  or  ridicule,  or 
Impeach  his  honesty.  Integrity,  virtue,  or 
reputation,  you  will  find  for  the  defend- 
ants as  to  any  damages  actual  or  exemplary. 

"Sixth.  Yon  are  Instructed  that  you  will 
not  consider  the  article  of  July  21,  1010,  as 
the  publication  of  a  libel,  and  the  court  with- 
draws from  your  condderatlon  said  article 
as  constituting  libel;  but  you  may  consider 
said  article  in  determining  the  question  as 
to  any  public  apology,  correction,  or  retrac- 
tion made  and  published  by  the  defendants 
of  the  article  of  July  20,  1910." 

In  a  special  charge  the  Jury  was  Instruct- 
ed that  If  they  found  the  article  of  July  20th 
to  be  libelous,  and  that  same  was  false  and 
referred  to  the  plaintiff,  It  would  not  be  nec- 
essary for  the  evidence  to  show  any  direct 
financial  Injury  by  reason  thereof.  If  the 
same  tended  to  Injure  the  plaintiff  In  any  of 
the  ways  submitted  In  the  main  charge,  the 
presumption  would  follow,  as  a  matter  of 
law,  that  plaintiff  bad  been  damaged. 

Article  Q595,  Revised  Statutes  of  1911, 
provides:  "A  libel  is  a  defamation  express- 
ed in  printing  or  writing,  or  by  signs  and 
pictures,  or  drawings,  tending  to  blacken 
the  memory  of  the  dead,  or  tending  to  in- 
jure the  reputation  of  one  who  Is  alive,  and 
thereby  expose  Mm  to  public  hatred,  con- 
tempt or  ridicule,  or  financial  Injury,  or  to 
Impeach  the  honesty.  Integrity,  or  virtue,  or 
reimtation  of  any  one,  or  to  publish  the  nat- 
ural defects  of  any  one  and  thereby  exiiose 
such  person  to  public  hatred,  ridicule,  or 
fhiandal  Injury." 

[1]  EhTor  is  assigned  to  the  third,  fourth, 
and  fifth  paragraphs  of  the  diarge  tipcm  the 
ground  ttiat  the  court  should  have  instructed 
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tfae  jui?  tbat  the  article  of  July  20th  was 
libelous,  and  Bhonld  not  have  submitted  to 
them  for  their  determination  the  Issue  of 
whether  or  not  the  same  was  libelous. 

When  ■  the  meaning  of  the  language  used 
is  ambiguous  and  of  doubtful  import,  It  is 
the  duty  of  the  court  to  define  "libel"  and 
leave  to  the  jury  to  determine  whether  or 
not  the  language  complained  of  Is  libelous. 
Cotulla  v.  Kerr,  74  Tex.  89,  11  B.  W.  1058. 
15  Am.  St  Rep.  819;  Gulstt  v.  Galveston 
Tribune  <Sup.)  150  8.  W.  874.  On  the  ottier 
hand,  where  the  language  used  Is  clear  and 
unambiguous,  and  its  reasonable  and  nat- 
ural meaning  of  the  character  denounced  by 
the  statute  as  libelous.  It  Is  then  libelous 
per  se,  and  the  duty  of  the  court  to  so  In- 
struct the  jury.  Cotulla  v.  Kerr,  supra; 
Golstl  v.  Galveston  Tribune,  supra;  Walker 
V.  San  Antonio  Light  Co.,  30  Tex.  Civ.  App. 
166,  70  S.  W.  655;  Houston  Printing  Co. 
V.  Moulden,  15  Tei.  Civ.  App.  674,  41  S.  W. 
381 ;  MitcheU  v.  Spradley,  23  Tex.  Clr.  App. 
43,  66  S.  W.  134. 

In  the  article  under  consideration,  it  is 
first  stated  that  appellant  had  forfeited  a 
bond  given  for  his  appearance  in  a  court  of 
justice.  There  is  nothing  obscure  or  am- 
biguous about  this  statement,  and  Its  reason- 
able and  natural  meaning  la  to  Impeach 
I^ntiff*s  honesty  and  Int^rity,  as  the  nat- 
ural Inference  from  such  a  charge  is  that  he 
was  exposing  bis  I>ondsmen  to  financial  loss 
and  injury.  With  reference  to  that  portion 
of  the  article  "which  is  said  to  have  been  a 
mIx-up  In  the  red  light  district,"  this  too  la 
clear  and  unambiguous,  and  the  only  nat- 
ural and  reasonable  meaning  that  can  be  In- 
ferred from  the  statement  Is  that  the  plain- 
tiff bad  been  engaged  In  a  brawl  In  a  dis- 
reputable district  The  red  light  district  in 
a  city  has  a  meaning  which  Is  well  known 
and  recognized,  and  this  portion  of  the  pub- 
lication clearly  tends  to  injure  and  Impeach 
plaintiff's  reputation  and  virtue. 

[21  For  the  reasons  indicated.  It  was  er- 
ror for  the  court  to  submit  to  the  Jury  the 
-inne  of  whether  the  publication  was  libel- 
ous; but  it  was  error  invited  by  appellant, 
whldi  precludes  him  from  complaining  there- 
ot  de  rule  of  Invited  error  Is  predicated 
upon  estOK>el.  Railway  Co.  v.  Green.  42 
Tex.  Civ.  App.  216,  95  S.  W.  694.  And  It  has 
been  repeatedly  held  that  one  cannot  com- 
plain of  the  sabmlsidon  of  an  issue  to  the 
jury  when  he  Invited  a  charge  upon  such 
Issue.  Railway  Go.  r.  Matthews,  34  Tex. 
Civ.  App.  802,  79  S.  W.  71;  P(4ndexter  v. 
Receivers,  101  Tex.  322, 107  S.  W.  42;  Lack- 
ey v.  Bennett,  66  S.  W.  651;  Southern  Pa- 
cific Ca  V.  Godfrey,  48  Tex.  Civ.  App.  616, 
107  8.  W.  11S6. 

In  Railway  Co.  v.  Gelger.  66  Tex.  Clr. 
App.  1,  118  S.  W.  179,  It  was  held  that  error 
In  an  Instruction  authorisli^  a  recovery  by 
plaintiff  upon  an  erroneous  theory  is  not 
ground  for  reversal  where  def^dant  invited 
such  error  by  requesting  inatmctlons,  pro- 


ceeding upon  the  same  theory,  whicti  may 
have  Induced  the  court  to  make  such  erro- 
neous submission. 

Railway  Co.  v.  Josey.  95  S.  W.  688,  was 
an  action  for  recovery  of  value  of  a  mule 
alleged  to  have  been  killed  by  appellant  Er- 
ror was  assigned  to  a  charge  submlttiiig  a 
ttieory  of  liability  based  upon  fallnre  to  give 
statutory  signals  at  a  crossing.  It  being  con- 
tended that  the  animal  was  not  killed  at  a 
crossing,  and  tbe  statute  and  charge  has  ref- 
erence only  to  such  a  place.  It  was  helil 
appellant  could  not  complain  of  tlie  actloc 
of  the  court  In  submitting  the  case  upon  the 
theory  indicated  In  the  (Aarge,  as  it  appears 
to  hare  treated  such  theory  as  beln^  proper 
upon  the  trial  find  had  requested  a  diarge 
similar  to  the  one  complained  of. 

In  Masterson  v.  RIbble,  34  Tex.  OIy.  App. 
270,  78  S.  W.  358,  an  objection.  In  a  bound- 
ary suit,  that  the  court  was  not  authorized 
to  submit  to  the  jury  the  question  wheQier 
the  surveys  were  actually  made  on  the 
ground,  was  held  to  be  unavailable  because 
appellant  Invited  a  charge  upon  that  Issue. 

Special  charges  Nos.  1,  2.  and  6  requested 
by  the  appellant  were  drawn  upon  the  theory 
that  the  article  in  question  was  not  libelous 
per  se,  since  they  submit  to  the  jury  to  de- 
termine the  Issue  of  whether  or  not  the 
article  tended  to  disgrace  or  render  plain- 
tiff ridiculous  or  to  Impeach  his  honesty,  in- 
tegrity, virtue,  and  reputation.  Plaintiff,  in 
special  charges  requested  by  him,  having 
thus  invited  the  submission  of  the  decisive 
question  of  whether  the  article  quoted  had 
the  injurious  effect  which  Impresses  a  false 
statement  with  the  character  of  actionable 
libel,  should  therefore  be  estopped  and  pre- 
cluded from  questioning  the  correctness  of 
the  court's  action  In  proceeding  upon  the 
same  theory.  It  may  have  Induced  the  coori: 
to  proceed  upon  this  erroneous  theory. 

Those  cases  dted  by  appellant  to  the  effect 
that  It  Is  the  duty  of  the  cdurt  to  give  cor 
rect  Instructions,  and  that  It  is  not  incum- 
bent upon  a  party  to  request  proper  Instruc- 
tions in  special  charges,  have  no  application 
whatever  to  the  doctrine  of  invited  error. 
It  is  therefore  wholly  unnecessary  to  review 
the  same. 

[3]  E:rror  Is  assigned  also  to  the  fourth 
and  sixth  paragraphs  of  the  charge,  whertin 
the  jury  was  instructed  that  the  defendant 
In  mitigation  of  exemplary  damages  might 
offer  in  evidence  the  circumstances  and  In- 
tentions under  which  the  defamatory  publi- 
cation was  made,  and  any  public  apology, 
correction,  or  retraction  thereof  made  and 
published  by  him,  and  not  to  consider  the 
article  of  July  2l8t  as  a  libel,  but  tbat  the 
same  ml^t  be  considered  In  considering  the 
question  of  whether  any  public  apolt^,  cur- 
recUoQ,  or  retraction  of  the  ori^nal  article 
was  made  and  published  by  the  defendants. 

Article  6S86  of  the  Revised  Statutes  pro- 
vides: "In  any  action  for  libel,  the  de- 
fendant may  glTO  In,  evidence,  It  vedally 
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pleaded,  In  mitigation  of  exemplary  ot  puni- 
tive damages,  the  clrcnmstances  and  Inten- 
tions under  which  the  libelous  publication 
was  made,  and  any  public  apology,  correc- 
tion or  retraction  made  and  published  by 
him  of  the  llb^  complained  of.  The  truth 
of  the  statement  or  statements  In  eaA  pub- 
lication shall  be  a  defense  to  such  action." 

[4,  5]  It  la  first  urged  that  the  second  arti- 
cle should  not  haTa  been  submitted  to  be  con- 
sidered In  mitigation  of  exemplary  damages, 
since  It  does  not  constitute  either  an  apolo- 
gy, correction,  or  retraction.  It  certainly 
cannot  be  considered  as  an  apology  for  or 
retraction  of  the  statements  contained  in  the 
flrat  article.  It  may,  however,  be  r^rded 
as  a  correction,  ^nce  every  statement  of  fact 
tlurein  contained  was  the  plalntUTs  Terslou 
ot  the  Incldoit  out  of  which  the  wlghuU  pub- 
lication arose,  and  same  Is  admitted  to  be 
tm&  While  It  was  a  conectlon  published  by 
tlie  defendants,  yet  It  was  not  made  by  them, 
tint  was  a  correction  made  by  Mr.  Fesslnger 
himael£  It  was  therefore  not  a  correction 
made  and  published  by  the  defendants  wltii- 
in  the  meaning  of  the  article  last  quoted,  and 
therefore  no  statutory  right  existed  In  be- 
half of  the  defendant  that  the  same  should 
be  considered  In  mitigation  of  exemplary 
damages.  Exemplary  damages  are  not  re- 
coverable nnless  the  libelous  language  was 
instigated  by  malice.  This  may  be  shown  by 
evidence  of  personal  111  will  or  animosity  on 
the  part  of  the  defendant,  or  it  may  be  In- 
ferred where  the  libelous  article  was  reck- 
lessly or  carelessly  published.  Cotulla  v. 
Kerr,  supra;  King  v.  Sassaman,  54  S.  W. 
304 ;  26  Cyc.  536.  In  the  one  case  It  Is  term- 
ed "express  malice,"  and  In  the  other  "im- 
plied malice."  The  distinction,  however.  Is 
In  name  rather  tban  In  fact,  and  It  is  malice 
whether  it  be  proven  by  direct  evidence,  as 
In  the  one  caa^  or  Inferred  from  recklessness 
or  carelesaness  In  the  other,  and,  whatever 
may  be  Its  nature.  It  Is  the  right  of  the  de- 
fendants to  offer  In  evidence  any  fact  or 
circumstance  otberwise  properly  admissible 
wblch  wonid  tend  to  rebut  any  evidence  of 
malice  offered  by  the  plaintlflf.  The  fact  that 
the  defendants  were  willing  to  publish,  and 
did  publish,  Mr.  E'Mslnger's  correction  of  the 
orli^nal  article,  was  In  itself  a  circumstance 
tending  to  rebut  any  Inference  of  malice  aris- 
ing from  the  reckless  and  careless  act  on 
ttielr  part  In  publishing  the  original  article. 
This  Is  a  right  lndei)endent  of  any  statute, 
and  article  5596  la  not  to  be  construed  as 
limiting  defendant,  in  rebuttal  of  malice 
and  In  mitigation  of  exemplary  damages,  to 
evidence  of  the  facts  expressly  referred  to  In 
the  statute.  In  this  connection  It  may  be 
well  to  state  that  there  is  no  evidence  of 
any  express  malice,  and  If  there  was  any 
malice  whatever  it  was  Implied  and  to  be 
inferred  only  from  the  fact  that  the  state- 
ments contained  in  the  original  article  were 
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recklessly  and  carelessly  nude  without  ivob> 
able  cause. 

[I]  Aside  from  these  considerations,  the  er- 
ror, if  any,  in  the  charge  of  the  court  with 
reference  to  mitigation  of  exemplary  dam- 
ages, was  harmless.  The  jury  having  found 
against  the  plaintiff  upon  the  Issue  of  actual 
damage,  therefore  in  no  event  would  an 
award  of  exemplary  damages  in  any  amount 
have  been  proper. 

[7]  The  second  proposition  supporting  the 
assignments  now  under  consideration  reads: 
"Plaintiff's  petition  alleged  that  said  second 
publication  was  an  affirmation  of  the  truth 
of  the  first  publication  by  appellees,  and  the 
Issue  was  raised  by  tbe  appellees  as  to  the 
interiffetatlon  of  tbe  concluding  clause,  'and 
there  you  are' ;  It  was  an  error  for  the  court 
to  instruct  as  tO'sald  article  in  favor  of  ap- 
pellees." 

We  are  In  doubt  as  to  appellant's  position 
under  this  proposition.  If  it  Is  Intended  to 
urge  error  In  the  action  of  the  court  in  sub- 
mitting the  article  of  July  21st  for  consid- 
eration in  mitigation  of  exemplary  damages, 
It  Is  disposed  of  by  what  has  already  been 
said.  On  the  other  band,  U  It  Is  Intended  to 
urge  tbat  the  court  should  not  have  with- 
drawn consideration  of  the  article  of  July 
2i8t  as  constituting  a  lUiel,  then  the  same  Is 
not  well  taken.  In  tbe  petition  It  Is  alleged 
that  the  statements,  charges,  and  r^tresenta- 
tlons  made  therein  were  false  and  were  ma- 
lldonsly  made  and  published  for  the  purpose 
of  Injuring  plaintiff.  The  statements,  how- 
evert  therein  contained,  cannot  be  regarded 
as  libelous,  because  every  fact  therein  stated 
Is  admitted  to  be  true  and  was  the  plaintiff's 
version  of  the  Incident  Under  the  article  of 
the  statute  last  quoted,  the  truth  of  these 
statem^ts  Is  a  defense  to  an  action  for  libel 
based  thereon. 

[t]  No  Issue  Is  raised  by  the  pleading  as  to 
the  interpretation  of  the  concluding  clause, 
"and  there  you  are."  It  cannot  be  said  that 
this  concluding  clause  is  libelous  per  se,  but 
the  meaning  Is  cwtalnly  equivocal  and  am- 
biguous. If  It  has  a  meaning  which  Is  libel- 
ous and  defamatory,  it  should  have  been 
averred  and  alleged  by  proper  Innuendo 
showing  Its  libelous  meaning  and  nature.  25 
Cyc.  450. 

The  sixth  assignment  Is  disposed  ot  by 
what  has  heretofore  been  said. 

Special  charge  No.  2  complained  of  In  the 
seventh  assignment  was  properly  refused. 
Although  defamatory  language  may  be  libel- 
ous per  se,  exemplary  damages  are  not  re- 
coverable unless  the  publication  thereof  was 
made  upon  malice.  The  charge  In  question 
Ignored  this  essential  element. 

[9]  What  Is  styled  "appellant's  tenth  and 
eleventh  assignments  of  error"  Is  not  consid- 
ered. It  Is  not  a  copy  of  any  assignment  ap- 
pearing In  the  record,  and  appears  to  be  a 
blending  and  combination  of  original  assign- 
ments of  error  Nos.  10  and  IL   The  rules 
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oontezDpIate  O&t  the  alignments  u  copied 
in  tbe  brief  shall  be  true  copies  of  the  ortg- 
Inal  assignments,  and  thwe  is  no  excuse  for 
making  changes  therein ;  upon  the  slightest 
reflection  It  will  be  obTlons  that  the  practifM 
of  making  changes  in  the  original  assign- 
ments ap<m  incorporation  in  the  briefs  should 
not  be  countmaneed.  We  expreaHj  disdain 
any  reflection  upon  the  motives  of  counsel  In 
the  Instant  case  in  this  connection,  but  ad- 
hering to  a  practice  which  this  court  bi(s 
adopted,  and  which  Is  deemed  salutary,  we 
decline  to  consider  these  assignments.  Mt 
Franklin,  etc,  t.  May,  150  8.  W.  7M;  Biggs 
V.  HlUer,  147  8.  W.  632;  Horseman  t.  Cole- 
man County,  57  S.  W.  804 ;  Martin  r.  Bank, 
102  S.  W.  131 ;  Alexander  t.  Bowers,  79  8. 
W.  M2;  Railway  Co.  t.  Adama»  6S  Xez.  OIt. 
App.  245,  118  &  W.  1150. 
Affirmed. 


MATAGORDA  OANAL  GO.  T.  MARKHAM 
lER.  CO. 

(Court  of  Civil  Appeals  of  Texas.  GalTeston. 
Feb.  26,  1913.    Bebeariur  De- 
nied March  20;  1913T 

1.  Appeal  ahs  Ebbob  (1  781*)— DnifittAZr— 

Moot  Questions. 

When  the  Bubject-matfer  ai  the  Htlgatioii 
baa  ceased  to  exist,  an  appeal  may  be  dismissed. 

[Ed.  Note.— For  other  casee,  see  Appeal  and 
Error,  Cent  Dig.  {  3122;  Dec  Dig.  1  781.*] 

2.  EviDEnOB  (S  6*)— JunioiAi  Notice— Ma- 

TDBINO  OF  CbOPS. 

The  Court  of  Civil  Appeals  will  take  ju- 
dicial notice  of  when  a  rice  crop  ia  matured  and 
gathered  in  the  state. 

[Ed.  Note.— For  other  caaea,  see  Evidence, 
Cent.  Dig.  I  5;  Dec  Dig.  |  6.*] 

3.  Watbbs  and  Wateb  Ooubsbb  (I  49*)— IB- 

BIQATION   —  iNJUNCnOir  —  IWBHflBB  — 

Dauaoe  to  Defendant. 

Where,  in  a  suit  by  one  Irrigation  company 
to  enjoin  another  company  from  using  water 
from  a  river,  It  appears  that  the  granting  ot 
the  relief  would  have  greatly  injured  the  crops 
of  defendant's  water  tenants,  and  the  evidence 
does  not  clearly  show  that  it  would  result  in  ap- 
preciably increasing  plaintiff's  water  supply,  or 
that  Its  tenants  needed  a  greater  amount,  a 
temporary  injunction  was  properly  denied. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Counes,  Gent  Dig:  H  89,  40;  Dec  Dig. 
149.*] 

4.  IvjiTNcnoH  (I  187*>— Defenses— INJUBT 
TO  Dbrndart. 

If  more  damage  is  likely  to  result  from 
granting  a  temporary  Injunction  than  by  refus- 
ing It,  it  should  not  oe granted;  but  any  doubt 
as  to  whether  greater  injury  will  result  in  re- 
fuBlug  than  In  granting  it  should  be  resolved  in 
plaintiff's  favor. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  {!  307-300 ;  Dec  Mg.  f  137.*] 

5.  Watebs  and  Waxes  Coueses  <|  49*)— Ie- 
bioation— Actions  to  Enfobcb  Riqhts— 
Pabties. 

In  an  action  between  irrigation  companies 
to  enjoin  defendant  from  taking  water  from  a 
river,  defendant's  water  tenants,  some  of  whom 
claimed  riparian  rights,  were  necessary  paiftles ; 
the  general  mle  tliat  one  whose  proper^  Is  in- 


jured by  several  trespasMn  may  sua  maj  one 

of  tfaem  not  being  applicable. 

[Ed.  Note.— For  other  cases,  ace  Waters  and 
Water  Courses,  Gent  Dig:  1189.  40;  Dee.  Dig. 
i  49.*] 

6.  Pasties  ({  82*)— Pebsons  in  Intbbkst. 

Where  others  not  parties  to  a  prooeeding 
have  a  direct  interest  in  the  subject-matter, 
and  a  final  decree  cannot  be  roidered  without 
adversely  affecting  their  Interests,  such  persmia 
are  oecessary  parties. 

[Ed.  Note.— For  other  cases,  aee  Parties,  Dee. 
Dig.  i  32.*] 

7.  PlXADINO  (I  301*)— AmOAVIt  TO  PiXA— 

Sufficiengt. 

An  affidavit  to  a  plea  in  abatement  signed, 
"M.  Irrigation  Co.,  by  J.  M.  H.,  Its  President 
and  Agent,"  was  sufficient;  the  jurat  of  the 
clerk  in  the  usual  form,  "Sworn  to  and  sub- 
scribed before  me  this  the  19th  day  of  Angiist 
1912,"  meaning  that  tiie  plea  was  sworn  to  Iv 
M.,  the  president 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  U  314.  318,  892-807,  904-006 ;  Dec 

Dig.  i  361M1 

&  Watebs  and  Waisb  Ooubsbb  (|  4&*>— Nko- 

E88ABT  Pabties. 

In  a  suit  between  irrigation  companies  to 
enjoin  defendant  from  improperly  takiog  water 
from  a  river,  other  irrigation  pUuits  who  mi^t 
also  be  improperly  taking  water  are  not  neces- 
sary parties ;  it  not  being  necessary  to  make 
tli«a  parties  in  order  to  adjust  ttie  equities  be- 
tween plaintiff  and  defendant 

[Ed.  Note.— For  other  cases,  see  Waters  and 
W|^^  Courses,  Cent  Dig.  |i  89,  40 ;  Dec  Dig. 

0.  Watebs  anu  Wateb  Gudbsbs  ii  49*) — ^Is- 
biuation— Wbonqtdl  Taking— Actions  to 
EInjoin— RjQHT  or  Action. 

If  the  water  supply  of  plainUif  Irrigation 
company  was  not  anmcieut  because  another  ir- 
rigation company,  other  tlian  defendant,  was 
taking  with  plaintiff's  eonsent  more  water  tlian 
it  was  entitled  to  receive,  defendant  could  not 
be  held  responsible  for  the  shortage  in  plain- 
tiff's water  supply,  snd  itsdf  eaujoincd  from  tak- 
ing water. 

[Ed.  Note.— XVv  otiwr  cases,  aee  Watm  and 
W^er  Course!,  Cent  Dig.  H  SB,  40;  Dec  I>ig. 

10.  Waters  and  Watbb  Goubbbb  d  40*)— 
Ripabian  Riqhts. 

Riparian  rights  are  superior  to  any  right 
of  appropriation  under  the  statute.  Rev.  St 
1895.  art  3117,  providing  that  the  flow  should 
not  be  diverted  to  the  prejudice  of  riparian 
owners  unless  they  cmsent  tliereCo,  or  tlieir 
rights  have  been  condemned,  and  article  8119, 
providing  that  aa  between  appropriatora  tlie 
first  In  time  is  tbe  first  in  right 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Dig.  i  32;  Dec  Dig.  | 
40.*] 

11.  Watebs  and  Wateb  Ooubsbb  Q  39*)— 
Ripabian  Rights— "Ripabian." 

All  land  abutting  upon  a  running  stream 
is  "riparian"  aa  to  that  part  of  the  survey 
which  lies  within  the  watershed  of  the  strMm. 

[Ed.  Note.— For  other  cases,  see  Watets  and 
Water  Gonrses,  Cent  Dig.  I  81 ;  Dec  Dig.  I 
39.* 

For  other  definltloni,  see  Words  and  Phrase^ 
VOL  7.  p.  6248;  voL  8,  p.  7701.] 

12.  Waibbs  and  Watbb  GouBBEa  Ji  44*)— 
Ripabian  Rights— Biohts  or  Bifauah 

OWNEBS. 

The  rights  of  riparian  owners  to  use  water 
of  s  street  for  irrigation  are  equal  as  between 
upper  and  lower  owners ;   the  water  being  pro- 
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portioned  ia  accordance  with  the  number  of 
acres  of  riparian  land  owned  by  each. 

[Ed.  Note.— For  oth«r  cues.  Me  Watera  and 
Water  Coorsea,  Cent  Dif.  |.86;  Dec.  Dig.  | 
44.*J 

13.  WAnoM  AVD  WAnB  GomsBS  a  163*)— 
RiPABiAM  Bights  —  Sbpabation  nou 
Land. 

The  common-law  rule  that  the  ownership 
of  riparian  rights  ia  inseparable  from  the  own- 
ership of  the  land  was  abrogated  by  BeT.  8t 
1895.  art  3117.  probibitinc  the  flow  from  being 
diverted  to  the  prejudice  of  riparian  owners  un- 
less they  consent  to  the  diTersion,  or  their 
riparian  rights  are  condemned;  the  atatote 
recognizing  the  right  of  aal*  or  eondemnatioD 
of  riparian  rights. 

WEd,  Note,— For  other  casea,  see  Waters  and 
ater  Courses.  Cent  Dig.  fi  lSd-160;  Dec. 
Dig.  t  163*] 

A[^>eal  from  District  Court,  Matagorda 
County ;  Wells  Thompson.  Judge. 

Action  by  the  Matagorda  Canal  Company 
against  the  Markham  Irrigation  Company. 
From  an  order  denying  a  temporary  injunc- 
tion, plaintiff  ap[}eals.  .Affirmed. 

Gaines  &  Corbett,  of  Bay  City,  for  an>el- 
lant  Wilson,  Dabney  A  KInib  of  Honston, 
for  appellee. 

PLSASANTS,  C.  J.  This  appeal  Is  from 
an  order  of  the  Judge  of  the  district  court 
of  Matagorda  county,  made  In  vacation,  re- 
fusing a  temporary  injunction  In  a  suit 
for  injunction  brought  In  said  court  by  ap- 
pellant against  the  appellee.  Aj^llant  is 
a  corporation  oi^nlzed  and  chartered  un- 
der the  laws  of  this  state  for  the  purpose 
of  maintaining  and  operating  an  irrigation 
canal  and  plant  and  ai^llee  is  a  corpora- 
tion organized  and  diarteced  under  said 
laws  for  a  like  purpose.  Both  of  said  cor- 
porations obtain  their  supply  of  vfotet  from 
the  Colorado  river  and  acquire  the  right  to 
appropriate  Waters  from  said  stream  under 
the  provisions  of  articles  311C  to  3122  of  the 
Revised  Statutes.  The  right  of  aj^ropria- 
tion  80  acquired  by  appellant  Is  prior  In 
time  to  that  held  by  appellee. 

Plalntlfrs  petition,  after  all^^g  its  prior 
right  of  appropriation  of  the  waters  of 
said  stream,  allies  that  it  had  contracted 
to  furnish  water  to  a  number  of  persons 
(naming  them),  holding  and  cultivating  land 
contiguous  to  Its  canal,  for  the  irrigation  of 
the  crops  of  such  persons  for  the  year  1912 ; 
that  the  defendant  was  unlawfully  divert- 
ing the  flow  of  the  waters  of  the  Colorado 
river  and  appropriating  to  Its  own  use  wa- 
ter, to  which  appellant  had  a  prior  and  su- 
perior right  Bud  if  defendant  was  permitted 
to  continue  to  appropriate  said  water  the 
result  would  be  the  destruction  of  the  crops 
of  the  water  tenants  of  plaintiff,  whose  crops 
plaintiff  had  contracted  to  water,  as  before 
stated,  and  plaintiff  would  thereby  become 
liable  to  said  tenants  for  failure  to  fnmish 
water  according  to  its  contract  in  damages 
amounting  In  the  aggregate  to  the  sum  of 
9135.000,  and  the  property  and  plant  of  plain- 


tiff would  be  rendered  valueless.  It  is  fur- 
ther alleged  that  the  defendant  was  not  able 
to  respond  in  damages  for  the  amount  of 
injury  and  damage  that  would  be  so  caused 
plaintiff.  The  prayer  of  the  petition  is  as 
follows:  "Wherefore,  premises  considered, 
plaintiff  prays  that  your  honor  will  set  this 
case  down  for  hearing,  and  upon  hearing 
hereof  will  grant  a  writ  of  Injunction  re- 
straining the  defendant  from  interfering 
with  the  flow  of  the  Colorado  river  so  as  to 
interfere  with  this  plaintiff  In  procuring 
water  therefrom,  and  to  permit  sufficient 
water  to  pass  Its  pumps  to  supply  water  for 
the  proper  irrigation  of  the  lands  which 
plaintiff  has  contracted  to  Irrigate,  and  that 
upon  final  hearing  this  plaintiff  l>e  decreed 
to  have  a  prior  right  over  and  above  the 
defendant  to  the  use  of  the  water  in  the 
Colorado  river  for  the  purpose  of  irrigat- 
ing the  lands  described  in  Its  declaration 
of  appropriation  and  contracted  to  be  irri- 
gated from  year  to  year,  and  that  the  in- 
junction hereinbefore  prayed  for  be  made 
perpetual;  for  all  costs  of  court  in  this  be- 
half expended;  and  for  all  other  and  fur- 
ther relief,  both  general  and  special,  either 
at  law  or  in  equity,  to  which  plaintifl  may 
of  right  be  entitled,  and,  as  In  duty  bound, 
plaintiff  will  ever  pray."  This  petition, 
which  waa  duly  sworn  to  by  the  general 
manager  of  plaintiff  company,  was  presented 
to  the  Judge  of  the  district  court  of  Mata- 
gorda county  on  July  24,  1912.  Whereupon 
notice  was  ordered  issued  to  the  defendant 
and  a  hearing  of  the  application  for  tem- 
porary injunction  set  for  August  19th. 

The  defendants  on  August  19.  1912,  filed 
an  answer  which  contains  two  pleas  In 
abatement  In  the  first  plea  It  is  averred, 
In  substance,  that  defendant  has  contracted 
to  furnish  water  to  irrigate  the  crops  of  44 
persons  (naming  them),  who  own  and  culti- 
vate lands  along  the  defendant's  canal,  and, 
If  defendant  Is  enjoined  from  pumping  wa- 
ter from  the  Colorado  river  In  accordance 
with  its  said  contracts,  the  crops  of  the 
persons  named  would  be  destroyed.  It  is 
further  averred  that,  in  addition  to  rights 
said  i>ersons  have  acquired  under  th^  con- 
tracts with  defendant,  they  have  riparian 
rights  in  the  water  of  the  Colorado  river 
superior  to  any  right  therein  held  by  the 
plaintiff.  Wherefore  it  Is  averred  by  defend- 
ant that  the  persons  named  who  hold  said 
contracts  with  defendant  for  water  for  the 
Irrigation  of  their  crops  and  the  riparian 
rights  aforesaid  are  necessary  parties  to 
this  suit,  and,  not  being  parties  herein,  the 
injunction  prayed  for  by  plaintiff  should  not 
be  granted.  The  second  plea  In  abatement 
avers.  In  substance,  that  there  Is  a  defect 
of  parties.  In  that  the  Lane  City  Pumping 
Plant  and  Borden  Pumping  Plant  Company 
own  and  operate  pumping  plants  on  the 
Colorado  river  above  the  i^nts  of  plaintiff 
and  defoidant,  and  are  taking  a  miKh  larger 
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qnantttr  of  water  from  the  rlrer  than  Is 
being  taken  by  the  defendant,  and  are  not 
parties  to  this  suit  It  Is  further  arerred 
that  the  wrong  to  plaintiff,  If  any,  is  being 
done  by  the  parties  named,  and  that  no  de- 
cree that  is  Jast  and  equitable  can  be  ren- 
dered herein  unless  said  named  parties  are 
parties  to  this  suit  The  affidavit  of  each 
of  these  pleas  is  In  the  following  form ;  The 
plea  la  signed,  "Markham  Irrigation  Com- 
pany, by  J.  M.  Moore,  Its  President  and 
Agent"  Immediately  beneath  this  signature 
Is  the  following:  "Sworn  to  and  subscribed 
before  me  on  this  the  19th  day  of  August 
A.  D.  1912.  George  Austin,  Clerk  District 
Conrt  in  and  for  Matagorda  County,  Tex- 
as." Defendant  further  answered  by  gen- 
eral and  special  exceptions  to  the  petition, 
and  set  out  in  detail  the  facts  relied  on  to 
show  that  plaintiff  was  not  entitled  to  the 
relief  asked.  The  facts  so  averred  which 
are  pertinent  to  the  questions  discussed  In 
this  opinion  will  be  hereinafter  stated.  The 
hearing  was  had  upon  the  petition  and  an- 
swer and  the  affldavita  and  oral  testimony 
at  witnesses. 

The  material  facta  shown  by  the  evidence 
are  as  follows:  The  appelant  on  January 
14,  1909,  acqnired  by  purchase  all  of  the 
property,  franchises,  and  r^hts  of  the  Mata- 
gorda Rice  &  Irrigation  Company,  Including 
the  right  of  said  company  to  the  use  of  the 
waters  of  the  Colorado  river  for  Irrigation 
purposes.  The  last-named  company  made 
an  appropriation  of  the  waters  of  said  river 
for  the  purpose  of  Irrigating  40,000  acres 
of  land  on  December  1,  1900,  by  complying 
with  the  provisions  of  article  8120  of  the  Be- 
vlsed  Statutes.  Immediately  after  filing  the 
statement  required  by  the  article  before 
mentioned,  said  company  began  the  construc- 
tion of  Its  canal  and  Irrigation  plant  and 
completed  the  same  within  90  days  thereaft- 
er. For  the  first  year  or  two  of  Its  opera- 
tion said  company  irrigated  from  600  to 
1,200  acres  of  land,  and  tt  or  its  successor, 
the  appellant  herein,  has  some  years  Irri- 
gated as  much  as  6,000  acres.  Appellant  un- 
dertook to  Irrigate  2,700  acres  for  the  year 
1912,  and  the  crop  upon  one-half  of  this  had 
been  completely  watered  and  had  matured 
at  the  time  of  the  hearing  in  the  court  below. 
It  Is  not  shown  ttuit  any  of  the  lands  wa- 
tered by  appellant  are  riparian,  or  that  ap- 
pellant or  any  of  the  persons  whose  lands 
It  had  contracted  to  water  had  any  riparian 
rights  in  the  Colorado  river.  The  pumping 
plant  of  appellant  Is  situated  on  an  inlet 
which  connects  with  the  Colorado  river.  At 
the  time  this  pumping  station  was  located 
there  was  a  raft  In  the  river  below  the 
mouth  of  the  Inlet  This  raft  forms  an  ob- 
struction to  the  flow  of  the  river  and  causes 
an  accumulation  of  water  in  the  river 
above  the  raft.  By  the  action  of  the  flood 
waters  of  tbe  river  the  lower  side  of  the 
raft  Is  broken  up  and  carried  off  by  the  cur- 
rent, and  additional  logs  and  drift  are  added 


to  the  upper  side ;  the  result  belnir  tbat  the 
raft  Is  moved  further  up  the  rlrer  after 
each  flood.  It  Is  now  several  miles  above 
the  mouth  of  the  inlet  from  which  appelant 
gets  its  supply  of  water,  and  appellant  de- 
pends for  its  water  supply  upon  the  water 
that  comes  over  or  through  the  raft 

Appellee's  predecessor  in  title,  the  Moore- 
Cortes  Canal  Company,  was  Incorporated  as 
an  irrigation  company  on  Novemb^  3,  1900, 
and  made  its  formal  appropriation  of  water 
rights  in  said  river  on  March  1,  1901,  bj 
complying  with  the  provisions  of  tbe  statute 
before  cited;  the  extent  of  its  appropriation 
being  for  30,000.  acres  of  land.  This  com- 
pany at  once  began  the  construction  of  its 
plant  and  has  irrigated  12,000  acres  of  lan>i 
each  year  since  it  began  operations.  The 
appellee,  on  February  25, 1912,  purchased  all 
of  the  property,  franchises,  and  rights  of  the 
company  last  named,  including  Its  rights  as 
approprlator,  and  also  Its  riparian  rights, 
and  la  operating  said  plant  and  irrigatiil^, 
under  contract,  the  lands  of  the  44  persons 
named  In  Its  plea  of  abatement;  the  ag- 
gregate number  of  acres  so  Irrigated  being 
0,250. 

The  pumping  plant  and  canal  of  the  Moore- 
Cortes  Canal  Company  Is  on  the  west  side, 
which  is  the  opposite  side  of  the  river  from 
that  of  the  appellant  This  pumping  plant 
is  also  on  an  inlet  which  runs  into  tbe  Colo- 
rado river  at  a  point  a  mile  or  two  above  the 
inlet  which  forms  the  intake  of  appellant's 
plant  The  raft  was  below  this  intake  of 
appellee's  plant  at  the  time  appellee's  pump- 
ing plant  was  located,  but  It  Is  now  a  mile  or 
more  above  It  .  There  is  a  long,  deep  pool 
of  water  In  the  river  above  tbe  raft,  but 
In  time  of  drought  like  that  which  occurred 
in  1912  the  flow  of  water  through  the  raft  is 
not  large.  Anticipating  that  the  flow  through 
tbe  raft  might  become  Insufficient  to  snppLv 
the  water  necessary  to  enable  it  to  carry 
out  Its  contracts  for  Irrigation,  appellee,  be- 
fore the  pumping  seasoA  of  1912  began,  cut 
a  canal  from  the  river  above  the  raft 
through  which  the  water  from  the  pool  In 
the  river  before  motioned  was  carried  into 
a  lake  north  of  its  pumping  plant  and  Jrom 
thence  by  another  canal  Into  tbe  Inlet  on 
which  its  pumping  plant  Is  situated.  In 
this  way  it  had  secured  all  the  water  neces- 
sary for  carrying  out  Its  Irrigating  con- 
tracts. This  diversion  of  water  from  the 
pool  above  the  raft  to  the  Inlet  on  wfaich  ap- 
pellee's pump  Is  located  was  made  with  tbe 
knowledge  and  consent  of  appellant;  bat  ap- 
p^ant  contends,  and  the  testimony  sustains 
the  contention,  that  when  It  consented  to 
this  diversion  of  the  water  it  understood 
that  the  inlet  running  from  appellee's  pnmp 
Into  the  river  and  throagfb  which  appellee 
originally  secured  Its  water  would  not  be 
dammed,  and  the  water  takea  from  the  pool 
by  appellee,  and  which  was  not  taken  up  by 
api>ellee's  pump,  would  have  an  ttnobstrueted 
flow  through  said  Inl^  t>a<dc  into  the  river. 
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and  would  thus  become  available  for  use  by 
appellant  TMs  flow  of  the  water  from  ap- 
pellee's pnmp  back  Into  tbe  river  has  been 
partially  obstructed  by  a  small  dam  near 
the  mouth  of  the  Inlet,  and  there  ia  testi- 
mony to  show  that,  If  not  wholly  construct- 
ed by  appellee,  the  formation  of  this  dam  by 
natural  causes  was  assisted  by  appellee,  and 
as  a  result  thereof  the  water  is  held  In  the 
Inlet  and  around  appellee's  pump. 

As  before  stated,  there  was  a  scarcity  of 
rain  during  the  season  of  1912,  and  the  flow 
of  water  through  the  raft  was  very  slight, 
and  as  a  consequence  appellant's  supply  of 
water  was  limited.  Appellant  had,  however, 
secured  some  additional  water  by  making 
connection  with  a  public  drainage  ditch 
which  was  the  outlet  of  a  lake  some  distance 
above  appellant's  pumping  plant,  and  It  was 
not  shown  that  the  water  It  was  obtaining 
was  not  sufficient  to  water  all  of  the  land  it 
bad  contracted  to  water  for  the  season  of 
1912.  If  an  injunction  had  been  granted,  as 
appellant  prayed,  the  crops  of  the  rice  farm- 
ers who  obtained  water  from  appellee  would 
have  been  greatly  damaged,  if  not  totally 
destroyed. 

The  Lane  City  Pumping  Plant  and  the 
Borden  Pumping  Plant,  both  of  which  were 
located  several  miles  above  the  plants  of 
appellant  and  appellee,  were  each  pumping 
a  larger  quantity  of  water  from  the  river 
than  that  taken  by  appellee.  The  right  of 
appropriation  of  the  Lane  City  Plant  was 
prior  to  that  of  appellant  and  of  appellee; 
but  the  water  that  was  being  taken  by  said 
plant  at  the  time  this  injunction  was  asked 
was  not  being  used  by  It  to  irrigate  (he 
lands  It  had  contracted  to  Irrigate  or  was 
obligated  by  its  appropriation  to  irrigate, 
but  was  be^g  pumped  and  conducted  by  It 
into  the  canal  of  the  Gravity  Canal  Com- 
pany, whose  right  of  appropriation  was  Jun- 
ior to  that  of  appellee.  Neither  said  Grav- 
ity Canal  Company  nor  any  of  its  water  ten- 
ants had  any  riparian  rights  in  the  water 
of  the  Colorado  river.  This  taking  of  the 
water  by  the  Lane  Qlt7  Plant  and  turning 
it  into  the  canal  of  the  Gravity  Canal  Com- 
imny  was  with  the  knowledge  and  consent  of 
appellant,  and,  as  before  stated,  the  quan- 
tity of  water  so  taken  from  the  river  was 
In  excess  of  that  taken  by  appellee,  and  the 
evidence  Justifies  the  conclusion  that  but  for 
this  diversion  of  water  by  the  Lane  City 
Plant  there  would  have  been  ample  water 
for  both  appellant  and  appellee.  There  is 
also  evidence  to  the  effect  that  because  of 
the  low  state  of  the  river  and  the  quantity 
of  water  taken  therefrom  by  the  Lane  City 
Plant  and  the  Borden  Plant  there  would 
hfive  been  no  additional  flow  through  the 
raft,  and  therefore  appellant's  supply  of  wa- 
ter would  not  have  been  increased  if  ap- 
pellee had  been  enjoined  from  further  pump- 
ing. All  of  the  lands  watered  by  appellee 
were  contiguous  to  and  adjoining  Its  canal, 
and  appellee  was  under  a  statutory  duty  to 


furnish  the  owners  or  holders  of  said  lands 
with  th^  proportionate  share  of  the  water 
at  its  command,  and  In  addition  to  this  a 
large  portion  of  said  lands  was  riparian. 
Appellee's  predecessor  In  title,  the  Moore- 
Cortes  Canal  Company,  had  also  acquired  rt* 
parlan  rights  in  the  Colorado  river,  and 
these  rights  had  passed  to  appellee  by  pur- 
chase from  said  company. 

[1]  We  are  strongly  Inclined  to  the  opln- 
itm  that,  under  the  rule  of  decision  In  this 
state  which  requires  appellate  courts  to  dis- 
miss appeals  or  cases  when  the  subject-mat- 
ter of  the  litigation  has  ceased  to  exist,  the 
proper  dlspoBltion  ot  this  appeal  would  be  a 
dismissal. 

[2]  The  only  question  for  our  determina- 
tion is  whether  or  not  the  trial  Judge  erred 
in  refusing  to  grant  a  temporary  Injunction. 
It  is  apparent  from  the  record  that  the 
temporary  Injunction  was  sought  for  the  pur- 
pose of  protecting  the  1912  growing  rice  crops 
of  appellant's  water  tenants,  and  this  court 
will  take  judicial  knowledge  of  the  fact  that 
such  crops  tiad  matured  and  been  gathered, 
or  else  had  pefished,  long  before  this  appeal 
was  presented  for  our  determination.  In  this 
view  of  the  record,  a  dismissal  of  the  a.p- 
peal  would  be  proper.  But  as  neither  party 
desires  or  has  suggested  such  disposition, 
and  the  questions  presented  would  become 
important  in  the  event,  which  Is  not  unlike- 
ly, that  a  second  application  for  temporary 
Injunction  upon  the  Identical  grounds  here 
presented  might  jDe  made  to  protect  a  grow- 
ing crop  of  appellant's  water  tenants  until 
a  final  hearing  of  the  case  can  be  had,  we 
have  concluded  not  to  dismiss  the  appeal, 
but  to  decide  the  material  questions  pre- 
sented by  the  record. 

[3]  The  evidence  before  set  out  shows  that. 
If  appellee  had  been  enjoined  from  pumping 
water  ^om  the  Colorado  river,  as  appellant 
prayed,  the  result  of  such  Injunction  would 
have  greatly  injured,  If  It  had  not  wholly 
destroyed,  the  crops  of  appellee's  water  ten- 
ants, and  appellee  and  said  tenants  wuuld 
have  t>een  thereby  greatly  damaged.  On  the 
other  hand,  It  Is  not  clear  from  the  evidence 
that.  If  appellee  had  been  enjoined  from 
pumping,  the  fiow  of  water  through  the  dam 
would  have  Increased  to  a  sufficient  extent 
to  add  appreciably  to  appellant's  supply  of 
n'ater;  nor  Is  It  clear  from  the  evidence  that 
appellant  or  Its  water  tenants  were  in  fact 
In  need  of  a  greater  amount  of  water  than 
they  were  receiving  at  the  time  of  the  hear- 
ing, or  that  they  would  not  without  the  aid 
of  a  temporary  Injunction  receive  a  suffi- 
cient amount  of  water  to  mature  their  crops. 
In  these  circumstances  a  temporary  Injunc- 
tion was  properly  refused. 

[4]  It  is  a  well-settled  rule  of  equity  that, 
if  it  appears  to  the  Judge  that  more  damaRe 
is  likely  to  occur  by  granting  a  temporary 
Injunction  than  by  refusing  It,  such  injunc- 
tion should  not  be  granted.  On  the  other 
hand,  U  greater  injury  will  occur  by  refus- 
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Ing  tban  by  cnxttlng  the  writ,  any  doabt  u 
to  the  right  of  the  applicant  should  be  anSj- 
ed  In  hiB  fitvor.  1  Joyce  on  Injunction,  1 2a 

[I]  We  mlso  agree  with  the  trial  Jodie  In 
the  holdtaig  that  the  water  toiants  of  appit 
le^  whoee  names  and  the  nnmbor  of  acres 
contracted  to  be  watered  for  each  were  glv- 
«a  In  the  answer,  were  necessary  parties  to 
the  suit  Their  Interest  on  tiu  Bal4ee^^lat• 
ter  of  the  suit  was  as  direct  and  vital  as 
that  of  appdlee,  and,  in  addition  to  thetr 
rights  under  theit  contract  with  appellee, 
many  of  them  held  or  claimed  rlpurlan  rights 
In  the  water  ot  the  river  superior  to  any 
right  fa  appellant  The  fact  that  they  could, 
under  present  conditions,  only  utilize  their 
riparian  rights  through  their  contract  with 
appellee,  did  not  affect  such  rights,  and  ap- 
pellant would  not  be  permitted  to  deprive 
them  of  such  rights  In  a  enit  In  which  they 
were  not  parties,  by  enjoining  appellee  from 
performing  Its  contract  with  them.  This  rul- 
ing Is  sustained  by  our  Supreme  Court  in  the 
case  of  Watklns  Land  Co.  v.  Clements,  98 
Tex.  578,  86  S.  W.  738,  70  L.  B.  A.  964,  107 
Am.  SL  Rep.  6C3. 

[I]  Tbe  general  rule  that,  when  a  tres- 
pass Is  committed  upon  the  property  of  an- 
other by  several  persons,  the  party  Injured 
may  sue  one  or  any  number  of  the  Joint  tres- 
passers, is  not  applicable  to  a  case  of  this 
kind.  The  rule  applicable  here  is  that  where 
others  not  parties  to  the  proceedings  have  a 
direct  interest  in  the  subject-matter  of  the 
suit,  and  a  final  decree  cannot  be  made  with- 
out affecting  their  Interest  in  such  manner 
as  may  be  wholly  inconsistent  with  equity 
and  good  conscience,  the  persons  so  affected 
are  necessary  parties  to  the  proceedings. 
Biggs  V.  Lee,  137  8.  W.  138;  King  v.  Com- 
missioners' Court,  10  Tex.  Civ.  App.  114,  30 
8.  W.  257;  Dwyer  v.  Hacltworth,  57  Tex. 
251;  Board  v.  <Kallway  Co.,  46  Tex.  816; 
Boesdi  V.  Byrom,  87  Tex.  Civ.  App.  35,  83 
8.  W.  18. 

[7]  The  affidavit  to  the  plea  of  abatement 
before  set  out  was  sufficient.  Tbe  plea  Is 
signed,  "Afarkham  Irrigation  Company,  by 
J.  M.  Moore,  Its  President  and  Agent"  The 
Jurat  of  the  clerk  Immediately  beneath  this 
signature,  which  Is  In  the  usual  fond,  "Sworn 
to  and  subscribed  before  me  this  the  19th 
day  of  August,  1912,"  can  only  be  taken  as 
a  certificate  or  official  statement  that  the 
plea  was  sworn  to  by  Moor^  who,  as  shown 
by  the  signature  to  the  petition,  had  signed 
it  as  "president  and  agent"  of  the  ai^>ellant 
We  think  It  clear  that  a  prosecution  against 
Moore  for  f&lse  swearing  might  be  predicat- 
ed upon  this  affidavit  and  this  is  the  test  of 
its  sufficiency  as  an  affidavit  of  Moore. 

[1]  We  do  not  think,  howew,  that  the 
Lane  City  Pumping  Plant  the  Borden 
Pumping  Plant  was  a  necessary  party  to  this 
suit  Their  r^ta  wonld  be  in  no  way  af- 
fected by  any  decree  that  might  be  rendered 
in  thja  suit;  nor  was  It  necnanary,  In  lUdu 


to  pmierly  adjost  the  eqnitlee  betmeu  ap- 
pellant and  appellee,  that  either  of  the  par- 
ilea  named  abonld  be  brought  Into  tbe  case. 
If  apptflee  was  taking  water  from  tbe  river 
that  boloDced  to  appellant,  it  wonld  be  no 
defense  to  appellant'e  anit  to  .caijoln  sndi 
taking  to  show  that  other  parties  were  also 
taking  water  that  did  not  belong  to  them. 

[I]  Whil^  as  above  stated,  we  do  not 
think  the  mere  fact  that  tbe  Lane  City 
Pumping  Plant  or  the  Borden  Pnniplns 
Plan^  both  of  which  planta  were  some 
distance  tqy  tbe  river  from  the  plants  of 
tbe  appellant  and  appellee,  was  taking  wa- 
ter from  tbe  river  to  which  appelant  had 
a  iwlor  rlj^t  - would  defeat  appellantfs  right 
to  oijoln  ai^llee  from  taking  water  which, 
as  between  appellee  and  appellant,  belonged 
to  tbe  latter,  if  the  watw  wrongfully  taken 
from  the  river  by  the  Lane  Oitr  Plant  was 
taken  with  the  consent  of  appellant  and  be- 
cause of  such  wrongful  taking  the  flow  of 
the  wat^  In  the  river  was  not  sufficient  to 
supply  the  appellant,  amwUee  could  not  be 
held  responsible  for  such  shortage  In  ai^- 
lant's  supply.  The  evidence  is  sufficient  to 
sustain  the  finding  that  bnt  for  the  wrongful 
diversion  of  water  from  the  river  by  the 
Lane  City  Plant  with  the  consent  and  ap- 
proval of  appellant  there  would  have  been  no 
deficiency  In  appellant's  supply.  This  being 
so,  appeUee  was  not  taking  any  water  to 
which  appellant  was  entitled,  and  for  this 
reason  the  injunction  was  properly  refused. 

[IB]  There  Is  some  confusion  In  the  deci- 
sions of  this  state  upon  the  subject  of  water 
rights  in  streams;  but  the  following  rules  of 
pHorlty  of  euch  rights  are  settled  by  the 
statute:  Riparian  rights  are  superior  to  any 
right  of  appropriation  obtained  under  the 
statute  before  cited.  Article  3117  of  the 
statute,  under  which  appropriation  of  water 
Is  made,  provides  that  the  fiow  or  the  nnder- 
fiow  of  water  shall  not  be  diverted  to  the 
prejudice  of  the  rights  of  the  riparian  own- 
er, unless  he  has  consented  to  such  diversion, 
or  his  riparian  rights  have  been  condemned. 
By  the  express  provision  of  article  8119  of 
this  statute^  "as  between  appropriator%  the 
first  in  time  is  the  first  In  right" 

[11-13]  All  surveys  of  land  whldi  abi^  up- 
on a  runnli^  stream  are  riparian  as  to  all 
that  portion  of  the  survey  which  lies  within 
the  watershed  of  tbe  stream,  and  its  surface 
drainage  Is  Into  the  stream.  The  rights  of  the 
owners  of  sudi  land  to  use  of  the  wata  of 
the  stream  tor  Irrigation  purposes,  u  be- 
tween an  npper  and  lower  ownor,  an  ettnal. 
and  in  any  controversy  between  sucta  owners 
the  use  of  the  water  for  Irrigation  wonld  be 
proportioned  in  accordance  with  the  number 
of  acres  of  rUtarlan  land  owned  by  endi  of 
ttte  parties.  Watklns  Land  Co.  v.  Glemoits, 
98  Tax.  678,  86  &  W.  788,  70  U  B.  A.  9W. 
107  Am.  St  Rep.  658.  What  the  oontroversy 
Is  between  a  riparian  owner  and  an  appro- 
PFiator  under  the  statute,  the  rl^t  of  the 


Digitized  by 


Tex.) 


OOXiUN  COUNTY  NAT.  BANK  t.  HUOHBS 


1181 


former  mnBt  xwvraU.  At  common  law  tb« 
ownenhlp  of  rlpariim  rlghte  wu  Ins^ara- 
bls  from  tiie  ownenlilp  of  the  land,  and 
could  not  be  conveyed  to  or  held  by  one  who 
did  not  own  the  land  to  which  it  mm  ap- 
purtenant. The  rtatnte  above  dted  eeema 
to  recoEolse  the  rl^^t  of  apiwopElators  of 
water  nnder  the  iwovlBlons  of  aaid  statnte  to 
Rcqnlre  either  by  porchaae  or  condemnation 
the  riparian  rlchta  of  ownen  d  land  upon 
the  stream  from  which  the  water  Is  appro- 
priated, and  to  this  ttstent  at  least  the  com- 
moQ-lBT  rnle  against  s^iarattng  the  ownw- 
ship  of  riparian  rights  finm  the  ownerab^ 
of  the  land  has  been  abrogated. 

Applying  these  goieral  rales  to  the  facts 
of  this  case,  it  mnst  be  tield  that,  while  ap- 
pellant's rights  to  the  nse  of  the  water  as 
an  approivlator  nnder  the  statute  are  sn- 
perlor  to  snch  rights  of  appellee,  they  cannot 
be  enforced  to  the  Injury  or  detriment  of  the 
riparian  rights  of  appelWs  water  tenants, 
nor  of  any  i^iarian  rights  held  by  the  ai^- 
pellee. 

We  have  not  discussed  appellant's  assign- 
ments of  error  in  detail,  but  what  we  have 
said  disposes  of  all  the  material  qnesttons 
presented  by  the  record. 

From  the  views  above  expressed  It  follows 
that  the  order  of  the  Judge  refusing  the 
temporary  Injxmctlon  should  be  affirmed,  and 
it  has  been  so  ordered. 

Affirmed. 


COLLIN  G017KTT  NAT.  BANK  T.  HUOHES. 

(Court  of  Civil  Appeals  of  Texas.  Dallas. 
March  1,  1913.   Additional  Find- 
ings of  Fact,  March  22,  1913.) 

1.  Judgment  (i  870*)— Rbtival— Sciaa  Fa- 
cia b—Bbuef. 

Under  the  statute  providing  that  a  dormant 
judgment  may  be  revived  by  scire  facias  or  an 
action  of  debt  thereon,  a  new  judgment  may  be 
rendered  in  a  proceeding  by  scire  facias  to  re- 
vive a  judgment 

[Ed.  Note.— For  otlmr  casMt  see  Judnnent, 
Cent  Dig.  H  1600,  161ff-1640;  DwTlHg.  f 

87a*] 

2.  JnnoiaiiT  (|  870*)  —  Revival  —  Soxas 
Facias— Pbocess—Seevice. 

As  a  proceeding  by  scire  facias  In  the  fed- 
eral courts  for  Colorado  .is  a  mere  continuation 
of  the  original  suit,  the  only  judgmoit  l>eing 
that  execution  issue,  service  by  pnblicatiou  in 
■cire  facias  to  revive  a  judgment  la  good  against 
a  defendant  who  was  personally  served  in  the 
original  action,  notwithstanding  that  he  had 
during  the  interim  removed  from  the  jurisdic- 
tion. 

[Kd.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  IS  1609,  1613-1640;  Dec  Dig.  1 
870.  •] 

8.  JUDOmNT  (S  934*)— FOBEION  JDDOMEn^" 
IjIHITATIONB. 

T'nder  the  ten-year  limitation  of  Rev.  Civ. 
St  1911,  art  6696,  providing  that  a  judgment 
in  any  court  of  record  within  the  state  may  be 
revived  within  ten  years  and  not  after,  a  foi^ 
eign  judgment  though  revived  by  scire  facias 
in  the  foreign  jurisdiction,  is  barred  In  Texas 
by  a  lapse  of  more  than  ten  years ;  it  appearing 


that  the  defendant  was  a  dtlsen  of  Texas  dm> 
ing  the  running  of  the  statute. 

[Ed.  Note.— F<nr  other  cases,  see  Judgment; 
Gent  Dig.  H  1764-1768;  Dee.  Dig.  | 

Appeal  ftom  District  Court,  OolUn  County; 
Kenneth  Foiee,  Jndg&  '' 

Action  by  tbB  Collin  Oonnty  National  Bank 
against  J.  A.  Hughes.  From  a  judgment  for 
defendant,  plaintiff  appeals.  Affirmed. 

John  Church  and  Abematby  &  Abernathy, 
all  of  McKinney,  and  D.  H.  Morrow  and  Mor- 
ris, Pope  &  Puckitt,  all  of  Dallas,  for  appel- 
lant. Henry  O.  CcOie,  of  Dallas,  for  appdlee. 

RAINEY,  C.  J.  On  July  28,  1801,  the  ap- 
pellant recovered  against  appellee  a  judgment 
In  the  United  States  Circuit  Court  of  the 
Eighth  Judicial  District,  sitting  in  and  for 
the  district  of  Colorado  at  Denvo*.  On  De- 
cember 16.  1907,  said  judgment  was  revived 
by  said  Circuit  Court  on  scire  fftclas,  and  on 
April  14,  1908,  this  suit  was  brought  in  the 
district  court  of  Collin  county  by  ai^llant 
against  appellee  to  recover  on  said  revived 
Judgment  Amended  petitions  were  filed, 
and  defendant  answered  by  second  amended 
answer  filed  May  4,  1912,  setting  up  general 
demurrer,  general  dralal,  want  of  jurisdic- 
tion in  the  revival  of  said  judgment,  and 
the  statute  of  limitation  of  ten  years  as  a 
defense  to  appellant's  cause  of  action.  A 
trial  resulted  in  favor  of  defoidant,  and 
plaintiff  appeals. 

The  case  was  tried  without  a  jury,  and 
the  trial  court  filed  conclusions  of  fact  about 
which  there  seems  to  be  no  controversy,  and 
which  are  adopted  by  this  court  as  follows: 

"a)  On  the  21st  day  of  February,  1891, 
the  Collin  County  National  Bank  recovered  a 
judgment  In  the  district  court  of  Collin  coun- 
ty, Tex.,  against  the  North  Texas  Mill  ft 
Elevator  Company  and  Its  receiver,  as  prin- 
cipal, and  J.  A.  Hnghes,  as  surety,  for  the 
sum  of  ¥8,012.00,  with  Interest  at  the  rate 
of  12  per  cent  per  annum  from  the  date  of 
judgment  On  this  judgment  execution  was 
issued  on  the  9th  day  of  March,  1891,  and 
returned  not  executed  March  16,  1891;  the 
return  of  the  sheriff  being  that  no  property 
was  found  in  Collin  county  belonging  to  de- 
fendant, J.  A^  Hughes,  subject  to  execution. 
This  was  the  only  execution  Issued  on  the 
Collin  county  judgment 

"(2)  On  the  10th  day  of  May,  1891,  the  Col- 
lin Cotmty  National  Bank  filed  suit  against 
J.  A.  Hughes  in  the  Circuit  Court  of  the 
United  States  for  the  state  of  Colorado,  in 
which  it  sued  for  a  recovery  against  J.  A. 
Hughes  upon  the  Judgment  of  the  district 
court  of  Collin  county,  Tex.  In  this  suit  J. 
A.  Hughes  was  personally  served  with  cita- 
tion In  the  state  of  Colorado,  and  Judgment 
by  default  rendered  against  him  by  the  said 
Circuit  Court  of  the  United  States  In  the 
principal  amount  of  $6.050.94 ;  but  the  judg* 
ment  did  not  expressly  award  any  execution. 


*For  other  eases  sm  sanw  tople  and  section  NUHBBR  la  Dee.  Die.  *  Am.  Dig.  Key-No.  Series  A  R«>'r  IndexM 
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This  Jndsment  was  of  date  Jane  26,  1891. 
Execution  Issued  on  tbls  judgment  of  date 
I>ecember  14,  1891,  and  was  returned  of  date 
April  20.  1892;  the  return  of  the  marshal 
on  said  execution  stating  that  the  same  bad 
not  been  executed  on  account  of  not  having 
l>een  furnished  Instmctiona  by  plaintiff's  at- 
torneys. Tbls  was  the  only  execution  Issned 
on  this  jadgment 

"(3)  On  December  16.  1905^  suit  was  filed 
In  the  Circuit  Court  of  the  United  States  in 
the  state  of  Colorado  to  rerlve  the  said  Judg- 
ment obtained  in  the  Colorado  court  of  data 
June  26,  1891;  prayer  of  plaintiff's  petition 
being  that  tlie  said  Judgment  should  be  re- 
vived, and  that  plaintiff  sbonld  have  ezecn< 
tlon  on  said  Judgment  when  so  revived.  On 
this  petition  a  writ  of  scire  fadas  tesoed  of 
date  December  19,  1900,  on  which  writ  re- 
turn was  made  by  the  United  States  maiahal 
of  date  Decembw  80, 1906,  fliat  J.  A.  Hughes 
could  not  be  found  in  the  said  district,  and 
that  the  writ  was  therefore  returned  unserv- 
ed. Upon  showing  made  that  J.  A.  Hughes 
was  without  the  Jurisdiction  ot  the  state  of 
Colorado,  and  personal  service  could  not  be 
made  on  him,  service  of  the  said  writ  vras 
ordered  to  be  made  by  irabllcatlon  of  the 
same  once  a  week  for  four  successive  weeks 
in  the  Doiver  Examiner,  a  public  newspaper 
published  in  the  city  of  Denver,  county  of 
Denver,  and  state  of  Colorado,  which  pub- 
lication was  accordingly  made.  After  this 
publication,  attorneys  ftir  J.  A.  Hugfies  en- 
tered a  special  appearance  for  the  purpose  of 
movlng^to  quash  the  attempted  service  of 
scire  facias  by  publication,  and  for  no  other 
purpose,  the  said  appearance  being  special- 
ly restricted  to  the  purpose  of  questioning 
the  validity  of  the  service  solely,  and  no  oth- 
er appearance  was  made  In  .the  said  cause 
by  said  3.  A,  Hughes. 

"(4)  Upon  hearing  the  motion  to  quash  the 
service  of  the  writ,  the  same  was  sustained 
by  the  court  From  tbls  judgment  holding 
the  service  by  publication  void,  the  Collin 
County  National  Bank  sued  out  a  writ  of 
error  to  the  Circuit  Court  of  Appeals;  the 
petltfou  for  writ  of  error  reciting  that  it  was 
sued  out  for  the  correction  of  errors  in  a 
Judgment  rendered  upon  a  motion  of  defend- 
ant to  quash  the  service  of  scire  facias  there- 
tofore in  said  cause  issued;  'the  said  de- 
fendant appearing  specially  for  the  purposes 
of  said  motion  and  no  other.'  In  the  Cir- 
cuit Court  of  Appeals  a  motion  was  made  on 
behalf  of  defendant  in  error  to  dismiss  the 
writ  of  error,  which  motion  was  sustained 
by  the  court,  and  the  writ  of  error  dismissed 
for  want  of  jurisdiction;  this  Judgment  be- 
ing of  date  March  26,  1007. 

"(5)  On  the  12th  day  of  October,  1907, 
plaintiff  filed  in  the  Circuit  Court  of  the 
United  States  for  the  state  of  Colorado,  in 
the  same  cause,  its  "petition  for  an  order  for 
service  of  scire  facias  and  order  to  show 
cause,'  in  which  petition  the  plaintiff  set  up 


the  facts  in  regard  to  Its  original  Jndement 
of  date  June  26,  1891,  which  was  songbt  to 
be  revived  together  with  its  former  onsnc- 
cessful  efforts  to  secure  service  on  the  de- 
fendant, all^^  that  the  defendant,  J.  A. 
Hughes,  was  then,  and  for  a  long  tinae  past 
had  been,  a  resident  of  the  state  oC  Texas, 
that  his  post  ofiBce  address  was  Dallaa,  Tex., 
and  prayed  an  o^er  of  the  eoort  direct- 
ing that  a  writ  of  scire  facias  or  order  to 
show  cause  be  Issued  in  the  cause,  and  tbat 
the  same  be  served  upon  the  defendant  ac- 
cording to  the  course  of  common  law,  and 
that  service  thereof  should  also  be  made  vp- 
on  the  defendant  by  dellvttlng  to  him  perstm- 
ally,  at  his  place  of  r^dence,  a  capj  of  said 
writ  of  scire  facias.  On  this  petition  a  writ 
of  sdre  fadas  to  revive  Judgment  was  under 
order  of  the  court  Issued  of  date  October  14, 
1907.  This  writ  was  addressed  to  the  mar- 
shal of  the  district  of  Colorado.  The  mar- 
shal of  the  dtitrlct  of  Colorado  made  a  re- 
turn thereon  of  date  October  10^  1907,  that 
he  bad  made  diligent  search  for  the  defmd- 
ant,  J.  A.  Hughes^  and  had  bem  unable  to 
locate  him  In  this  district,  and  therefore 
made  return  of  said  writ  of  sdre  fadaa  tin- 
serred.  Return  on  the  same  writ  was  made 
by  George  H.  Green,  United  SUtes  marshal 
for  the  Northern  district  of  Texas,  of  date 
November  18,  1907,  to  the  effect  that  the 
same  had  been  executed  on  that  day  by  d^v- 
ering  to  J.  A.  Hughes  at  Dallas,  Tex.,  in  vw- 
Bon,  a  true  copy  of  said  writ  On  this  aerr- 
iee,  without  appearance  1^  J.  A.  Hughes,  the 
Circuit  Court  of  the  United  States  for  the 
state  of  Colorado,  of  date  December  16, 1907, 
entered  a  judgment  reviving  the  former  Judg- 
ment of  date  June  26,  1891 ;  the  decree  of 
the  court  being  as  follows:  'It  Is  thereupon 
considered,  ordered,  and  adjudged  that  the 
said  judgment  In  favor  of  said  Collin  County 
Kational  Bank  of  McKluney,  Tex.,  be  reviv- 
ed, and  that  said  plaintiff  do  have  its  execu- 
tion thereon  against  the  said  J.  A.  Hughes 
for  Its  debt,  damages,  and  intweet  according 
to  the  form,  force,  and  effect  of  said  judg- 
ment, and  for  its  costs  in  this  behalf  ex- 
pended.' 

"(6)  On  the  14th  day  of  April,  190S,  the 
plaintiff,  Collin  County  National  Bank  of 
McKlnney,  filed  the  preset  suit  against  the 
defendant  J.  A.  Hughes.  J.  A,  Hughes  mov- 
ed from  Colorado  to  Texas  in  September, 
1896,  and  then  took  up  bis  residence  at  Dal- 
las, In  said  state,  and  has  resided  In  Dallas, 
as  a  citizen  of  Texas,  continuously  ever  since 
said  date  of  September,  1896.  The  law  ot 
the  state  of  Colorado  Is  by  statute:  'Elxecn- 
tion  may  Issue  on  such  judgment  to  enforce 
same  at  any  time  within  twenty  years  from 
the  entry  thereof  but  not  afterwards  unless 
revived  as  provided  by  law  and  from  and 
after  twenty  years  from  entry  of  final  Judg- 
ment In  any  court  of  Colorado  the  same  shall 
be  considered  as  satisfied  in  full  unless  re- 
vived by  law.* " 
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The  controlling  question  la,  Wliat  was  the 
statas  slven  to  the  Judgment  o£  the  United 
States  Cbctdt  Court  of  Oolorado  by  the  re> 
viral  proceedings  on  scire  facias,  whether 
aaJlA  judgment  of  rerlTor  Is  mie  <ni  wtikSt  a 
mlt  for  can  be  predicated  In  this  state, 
and  did  said  refiror  prevent  the  t>ar  at  limi- 
tation? 

[1]  In  a  majorlt;  of  states,  the  rerlval  ttf 
a  judgmnt  <»x  a  writ  of  scire  facias  is  not 
a  new  sni^  but  a  continuation  of  the  origin- 
al action;  and  the  conrt  cannot  enter  a  new 
Judgmoit  thereon.  BIa<^  on  Jadgma.  vol. 
1  ^  Ed.)  I  496.  Its  purpose  Is  simply  to 
have  execution  issue  on  the  original  Jndg- 
xaent  and  costs.  However,  in  oar  state  and 
some  others,  in  a  proceeding  on  a  sclreifadas 
to  revlTe  a  Judgment,  It  is  permissible  to 
render  a  new  judgment  Our  statute  pro- 
vides that  a  dormant  Judgment  "may  be  re- 
vived by  scire  facias  or  on  an  action  of  debt 
bronght  thereon  within  ten  years  after  the 
date  of  the  Judgment."  The  latest  expres- 
sion of  our  Supreme  Court,  where  treating  of 
this  subject,  Is  in  Coleman  v.  Zapp.  16l  8.  W. 
1040  (Sup.)  viz.:  "While  the  technical  Judg- 
ment upon  a  scire  fada^  to  revive  a  Judg- 
ment Is  ordinarily  only  that  execution  Issue, 
efTect  should  be  given  to  the  substance  of  the 
proceeding  rather  than  Its  form.  As  the 
Judgment  was  a  debt,  the  proceeding  to  re- 
vive It  was  nothing  more  nor  less  than  a  suit 
for  debt"  So  we  conclude  that  In  this  state, 
whether  by  scire  facias  or  by  action  for  debt, 
a  judgment  may  be  revived;  and  in  either 
case  a  new  Judgment  may  be  rendered.  Bul- 
lock V.  iBallew,  0  Tex.  498. 

[2}  Notwithstanding  this  view  of  the  law 
In  our  own  states,  should  It  control  In  the 
decision  of  this  case,  when  It  Is  apparent 
from  the  Judgment  of  the  United  States  Cir- 
cuit Court,  Eighth  District,  Colorado,  whli^ 
Is  in  accord  with  the  technical  rule  that  on 
a  scire  facias  to  revive  a  Judgment,  a  new 
judgment  should  not  be  rendered,  but  that  a 
decree  for  execution  be  entered?  The  Judg- 
ment of  revivor  is:  "It  is  thereupon  consid- 
ered, ordered,  and  adjudged  that  the  said 
Judgment  in  favor  of  ttie  said  ColUn  County 
National  Bank  of  McElnuey,  Tex.,  be  reviv- 
ed, and  that  said  plaintiff  do  have  its  execu- 
tion thereon  a^inst  the  said  J.  A.  Hughes 
for  Its  debt,  damages,  and  Interest  according 
to  the  form,  force,  and  effect  of  said  judg- 
ment, and  for  Its  costs  In  this  behalf  expend- 
ed." It  makes  other  recitals  as  to  what  the 
scire  fftdas  shows  as  to  the  orders  of  the 
court  In  relation  to  the  Judgment ;  but  It  no- 
where gives  the  amount  of  the  principal  and 
accrued  interest  nor  costs  due  on  the  origin- 
al Judgnuait  fand  for  execution  thereon. 
Owens  V.  McClo^^.  161  U.  8.  646,  16  Sup. 
Ct.  693,  40  L.  Ed.  837.  In  the  case  of  Owens 
V.  McOloakey,  supra,  it  is  said:  "Ordinarily 
the  writ  of  scire  facias,  to  revive  a  Judgmmt 
is  a  Judicial  writ,  to  oontlnne  the  effect  o^ 
and  have  execution  ot  the  former  Judgment^ 


althoivb  in  all  cases  It  is  in  the  nature  ot  an 
action,  as  defendant  may  plead  any  matter 
in  bar  of  execution,  as,  for  Instance,  a  denial 
of  title  exlstoice  oC  the  record  or  a  subee- 
quent  satisfaction  or  discharge" — citing  Ooet. 
Sdre  Fadas,  IS,  and  cases  tited;  Tidd.  Fiac 
1090;  2  Sell.  Praa  m. 

Appellee  being  served  with  the  writ  of 
sdre  fodas  In  Texas,  It  Is  urged  that  such 
service  was  of  no  effect,  and  rendered  the 
proceeding  of  no  fbroe  as  against  appdlee 
outside  of  the  Jurisdiction  of  the  United 
States  drcnit  Court.  Bdgbth  District,  Colo- 
rado. We  are  Inclined  to  tliink  that  said 
service  was  binding  upon  aiv>ellee;  the  Cir- 
cuit Court  having  jurisdiction  of  the  matter 
for  the  purpose  of  continuing  the  action  that 
plaintiff  have  execution,  which  was  the  pur- 
pose of  the  sdre  fadas.  Crawford  v.  Foster, 
84  Fed.  030,  28  C.  a  A.  576;  Oomstock  v. 
Holbrook,  82  Mass.  (16  Gray)  111.  But  we 
think  this  question  of  service  Is  immaterial, 
because,  had  appellee  appeared,  he  could 
only  have  pleaded  matter  In  bar  of  execution, 
and  the  judgment  rendered  would  have  no 
greater  force  then  It  now  has,  as  no  new 
Judgment  was  rendered. 

[S]  The  effect  of  the  Judgment  was  dmply 
to  continue  In  force  the  original  Judgment 
and  keep  in  force  such  lien  as  may  have  ex- 
isted; and,  whatever  force  It  may  have  In 
Colorado  to  interrupt  the  statute  of  limita- 
tion, it  has  no  force  in  Texas  to  Interrupt 
tfie  statute  in  Texas. 

A  foreign  Judgment  Is  barred  by  limitation 
In  Texas  by  the  lapse  of  ten  years.  As  the 
original  judgment  was  rendered  in  Colorado 
In  1891,  and  suit  was  brought  on  said  Judg- 
ment in  1008,  appellee  having  left  Colorado 
In  1896,  and  having  resided  In  Texas  ever 
since,  and  having  been  a  citizen  of  Texas 
more  than  ten  years,  the  action  on  said  Judg- 
ment Is  barred.   B.  S.  1911,  art  6606. 

The  Judgment  Is  affirmed. 

Additional  Findings  of  Fact 

At  the  request  of  appellant,  we  make  the 
following  additional  findiogs  of  fact  ^la.: 

(1)  That  the  Collin  County  National  Bank 
of  McKlnney,  Tex.,  in  suit  No,  2,661,  recov- 
ered of  J.  A.  Hnghes,  defendant,  June  26, 
1891,  judgment  for  $6,060.94  and  costs  In 
the  (^cuit  Court  of  the  United  States  of  the 
Eighth  Judicial  Circuit  for  the  state  of  Colo- 
rado, based  upon  personal  service  In  Colo- 
rado on  said  J.  A.  Hughes. 

(2)  "Petition  to  revive  Judgment;*'  filed  De- 
cember 16. 1006,  in  the  Circuit  Court  of  the 
United  States  of  the  Eighth  Judicial  Olrcnit 
for  the  state  of  Oolorado.  In  suit  No.  2,661, 
Collin  County  National  Bank  of  McKIimey, 
Tex.,  V.  J.  A.  Hughes,  defdidant,  whidi  al- 
leged, among  other  things,  that  Oie  said 
original  suit  was  filed  In  said  Colorado  court 
May  19,  1891.  and  summons  Issued  the  same 
day,  which  me  on  May  21, 1891,  by  the  Unit- 
ed States  marahal  of  that  district,  duly  and 
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perstmaUy  Kired  vpoa  Bald  J.  A.  Hughes  In 
the  dtr  of  Denver,  Aiapaboe  connt?,  Colo., 
and  on  June  2%  1801,  jtidgment  was  duly 
rmdered  and  entered  In  said  canse  In  fovor 
of  the  plaintiff  and  against  said  J.  A.  Hughes 
for  $6,060  and  costs  taxed  at  |23^,  and  that 
on  December  14, 1891,  an  execution  was  duly 
Issued  on  said  judgment  and  retamed  AprU 
20,  1882,  not  s^ed.  I%at  said  Judgment  is 
unpaid  and  unsatisfied  and  the  property  of 
plaintiff,  and  there  is  due  tbraeon  96,090  and 
Intwest  at  S  pear  oent,  which  Is  the  legal 
rate  In  Oolorado,  amonntinff  to  98,802.00  and 
costs;  the  total  $12376  to  DecemberlS.  190S. 
Wherefore  the  plaintiff  prays  tor  an  order 
of  court  against  tlie  deftedant  to  dunr  cause, 
if  any  Oiere  be,  why  sodi  judgment  should 
not  be  rerlred,  and  that  execution  might  is- 
sue thereon,  and  that  such  order  to  show 
cause  Aall  require  tiie  defendant  to  appear 
and  show  cause  within  tm  days  after  the 
service  thereof  <m  him.  And  the  plaintiff 
further  prays  that  the  said  judgment  may  be 
revived  for  the  sum  of  said  judgment,  to 
wit,  $6,050,  and  Interest  Qiereon  at  8  per 
ceat  per  annum,  the  l^al  rate  as  provided 
by  the  laws  of  Oolorado,  In  the  total  sum  of 
$6,802.60,  and  for  costs  of  this  proceeding 
$23.40.  total  $12,876,  and  the  further  cost  of 
this  proceeding  to  revive  to  be  taxed,  and 
that  plaintiff  have  execution  accordlni^  on 
said  judgment  when  so  revived. 

(3)  The  Bdre  fodas  to  revive  said  judg- 
ment as  served  on  defendant,  3.  A.  Hugbe^, 
dated  and  tested  October  14,  1007,  and  serv- 
ed at  Dallas,  Tex.,  November  18,  1907,  by 
the  deputy  United  States  marshal  for  that 
district,  recited,  among  other  things,  the 
facts  showing  the  recovery  of  said  Judgment, 
dated  June  26,  1891,  for  $6,050  and  costs 
$22.80,  and  that  there  was  thai  due  thereon 
the  said  judgment  and  Interest  at  8  per  cent, 
per  annum,  which  to  October  10,  1907, 
amounted  to  $7,886.0&,  making  a  total  of 
$13,058.29  wholly  unpaid  and  unsatisfied. 

(4)  The  Judgment  of  revival  in  said  cause, 
dated  December  16,  1907,  as  follows:  "Now 
on  this  day,  this  cause  coming  on  to  be  heard 
upon  the  petition  of  the  plaintiff  for  a  re- 
vival of  the  ludgment  entered  In  said  cause 
on,  to  wit,  June  26,  A.  D.  1891,  and  It  appear- 
ing that  an  order  was  made  and  entered  in 
said  cause  by  this  court  on  the  12th  day  of 
October,  1007,  that  a  scire  facias  be  Issued 
In  said  cause,  which  is  In  words  and  figures 
as  follows,  to  wit:  Now  on  this  day  the  peti- 
tion of  the  ;dalntiff  filed  herein  for  an  order 
directing  the  issuance  of  a  scire  facias  In  the 
above-entitled  cause  coming  on  to  be  heard 
on  the  12th  day  of  October,  1907,  before  the 
Hon.  Robert  B.  Lewis,  Judge  of  the  said 
United  States  Circuit  C6urt:  It  Is  ordered 
that  a  scire  facias  issue  In  said  cause  direct- 
ed to  the  marshal  of  the  said  district  of  Colo- 
rado, requiring  the  defendant  J.  A.  Hughes 
to  appear  In  ssM  Circuit  Court  within  ten 


days  after  service  thereof,  and  to  show 
cause,  if  any  he  has,  why  said  jadgment 
should  not  be  revived.  And  It  is  further 
ordered  that  a  copy  of  said  writ  of  sdie 
fitdas,  certified  by  the  cleric  of  tbia  court, 
be  served  upon  the  said  J.  A.  Hughes,  defend- 
aiit,  by  delivering  a  copy  tbenol  to  blm  at 
his  place  of  reeldence,  or  wherera  be  may 
be  found.  And  It  further  appealing  that, 
pursuant  to  said  order,  a  writ  of  scire  fiadas 
was  issued  by  the  derk  ot  said  ooort  and 
placed  In  the  hands  of  the  United  States 
marshal  f<w  the  said  district  of  Colorado  on 
the  14th  day  ot  October,  1907,  wlileh  aald 
writ  was  on  the  27th  day  of  October,  1907. 
returned  *^ot  firand";  and  thneaftOT  on  Qie 
Btta  day  of  November,  A.  D.  190T,  an  alias 
writ  of  Bdre  fades  was  Isaned  by  aald  deric 
and  placed  in  the  hands  of  the  said  marshal, 
which  said  writ  was  thereaftw  and  on  the 
letb  day  «f  November,  A.  D.  1907,  by  aald 
marshal  returned  "not  found,"  and  that  a 
eoBj  of  said  writ  was  served  on  tbe  said  J. 
A.  Hughes  by  dtflverlng  to  Um  a  tnie  copj 
thereof  at  Us  place  of  rarideiioe  In  Dallas, 
In  tbe  state  of  Texas,  on  the  IStli  day  of 
NoveDd>er,  A.  D:  1907;  end  tbe  aald  J.  A. 
Hughes  having  lUIed  to  show  cause  within 
ten  days  after  bik3i  enrlee  why  said  Jndg- 
m«it  slwuM  not  be  revived,  and  tbe  said 
plaintiff  should  not  have  execution  theretn 
as  prayed  for  In  aald  petition.  It  Is  there- 
fore considered,  ordered,  and  adjudged  that 
the  said  Judgment  in  favor  of  the  aald  CoUln 
County  National  Bank  of  HcElnney,  Tex.,  be 
revived,  and  that  said  plaintiff  do  have  its 
execution  Oiereon  against  the  said  J.  A. 
Hughes,  for  its  debt,  damages  and  interest, 
according  to  the  form,  foroe,  and  effect  of 
said  judgment  and  for  Its  costs  In  this  be* 
half  expmded,'' 


MUTUAIi  LITB  INS.  CO.  OF  NEW  YORK 
V.  DATIS  et  sL 

<Gonrt  of  CAvU  Appaals  of  Tteas.  Dallas. 
Hatch  1,  lOlsT  Rebearinc  De- 

ni3  Uarcb  22, 1918T 

L  IHSUBAHOB   Ck  8^*)— Lin  iNSUBAirca— 

NONPAniENT  or  pRBlfnn£S— FOBFBITURa. 

A  debtor  assigned  his  iiuaraiice  policy  to 
a  creditor,  who  alao  held  tbe  poUdea  several 
Other  debtors,  and  tlu  Insurer  made  it  a  custom 
to  send  bis  collector  for  tbe  premiums,  and  la 
several  cases  where  the  premium  was  not  paid 
at  the  bank  gave  the  auiguee  Dotice  of  the  oon- 
paTment  of  the  receipt;  tbe  general  agents  ot 
tbe  company  admitting  in  one  case  that  tliey 
were  bound  to  present  tbe  receipt  in  payment. 
Held  that,  where  nine  payments  had  been  made 
on  a  ten-payment  policy,  which  then  could  bt 
converted  into  a  certain  sum  of  paid-ap  in* 
8uranc&  the  insurer  was  not  entitled  to  enforce 
a  forfeiture  for  the  nonpayment  of  tlie  tenth 
premium,  which  had  never  been  demanded ;  in 
agents  knowing  that  tbe  creditor  kept  no  reotnd 
of  when  the  premiums  were  doe. 

[Ed.  Note.— For  other  cases,  see  laaurance, 
CenL  Dig.  H  900-807;  1032,  1033 ;  De&  Dig. 
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2:  INSDUITCT  (I  3^)— FOBFBITUBB— LaCHSS. 

Where  a  (Editor/  to  whom  a  debtor  Iiad 
assigned  an  insurance  policy,  did  not  pay  the 
last  premium  due  because  of  the  insurer's  fail- 
ure to  preitnt  the  receipt  for  payment  in  ac- 
cordance with  Iti  cuBtom,  the  failure  of  the 
creditor  to  discover  the  nonpayment  of  the  pre- 
mium for  some  years,  it  appearing  that  the 
debtor  was  etill  aliTe,  and  the  poUcr  had  mere- 
ly been  filed  away,  doea  not  bar  Dim  on  the 
ground  of  laches;  the  insurer  being  bound  to 
take  the  InitiatlTe  in  demanding  payment  of 
the  premium. 

[Ed.  Note.— For  other  eases,  see  Insnrance, 
Cent.  Dig.  II  801,  89&-eoe.  913;  Dec.  Dig.  } 
349.»] 

3.  Insurance  <|  371*)— Pobixitdbi— Waivkb. 

Where  a  forfeiture  of  an  insurance  policy 
is  once  waived  because  of  the  course  of  dealings 
between  the  parties,  it  cannot  later  t>e  interpos- 
ed to  defeat  recovery. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  H  943-946;  Dec.  Dig.  8  371.*] 

4.  iNsuBAncB  (I  664*}— Actions  on  PouciEB 

— EVIDKHCE. 

In  an  action  on  a  life  poUcy,  which  the  in- 
surer claimed  was  forfeited  bsMUse  of  the  as- 
signee's failure  to  pay  tiie  last  premium,  evidence 
showing  that  it  was  the  insurer's  custom  to  pre- 
sent the  premium  receipts  for  payment,  and  that 
it  had  done  so  in  the  case  of  other  policies  held 
by  plaintiff  on  the  life  of  the  insnred  and  oth- 
ers, is  admissiblew 

lEd.  Note.— For  other  cases,  see  Insurance, 
CenL^D^^^  1566.  1687.  1688,  1689;  Dec 

6.  Appeal  and  Erbob  ({  1051*>— Bxvicw- 

Habiclbbs  Ebbob. 

In  an  action  on  an  insurance  policy,  where 
recovery  was  sought  to  be  defeated  on  the 
ground  of  nonpayment  of  the  last  premium,  the 
admission  of  improper  evidence  showing  that  it 
was  the  custom  oetween  the  insurer  and  the  as- 
signee of  the  policy  for  the  insurer  to  demand 
payment  of  the  premluma  1*  harmless  error, 
where  there  was  sufficient  competent  evidence 
to  establish  that  custom. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
gror^^Cent  Dig.  S|  4161-4170;   Dec.  Dig.  | 

Error  to  District  Court,  Dallas  Conntj; 
Kenneth  Foree,  Judge. 

Action  by  Alfred  Davis  and  others  against 
tbe  Mutual  Life  Insurance  Company  of  New 
York.  There  was  a  Judgment  for  plaluUffs, 
and  deCen^tent  tvlnga  error.  Affirmed. 

Locke  &  Locke,  of  Dallas;  for  iilalntltr  in 
error.  Btherldge  &  McCorml<^  of  Dallas, 
for  defendants  in  error. 

CRAWFORD,  J.  This  salt  was  InsUtoted 
on  June  17,  1907,  by  Alfred  Davla  et  al. 
against  the  Mntual  Llf*  Insurance  Company 
of  New  York  to  compel  the  defendant  to  ac- 
cept a  pmnlnm  of  f37S.o6  on  a  policy  of  In- 
surance on  the  UfO  of  one  L.  J.  Thompson, 
whldb  matured  Octoher  27,  1899;  plaintiff 
tendering  the  amount  of  sndi  premium,  to- 
gether with  all  interest  thereon.  On  Decem- 
ber 16,  1909,  an  amended  petition  waa  filed, 
contai^ng  an  altemaUTe  prayer  for  the  re- 
covery of  prendnma  paid,  etc  On  April  17, 
1911,  the  assured  died,  and  on  August  24, 
1011,  plaintiff  filed  his  second  amended  peti- 
tion, seeking  a  recovery  upon  the  policy,  less 


the  Mid  premium,  and  all  interest  QienoB. 
The  company  defended  on  the  grounds  that 
the  policy  lapsed  for  nonpayment  of  tbe  pre- 
mium due  on  Octobw  27,  1899;  that  the  mm 
theretofore  held  as  reserve  against  said  poli- 
cy was  distributed  to  other  policy  holders  In 
the  form  of  dividends;  tliat  no  tender  or 
offer  to  pay  said  premium  was  made  for 
more  than  7%  years  afterwards;  and  that 
the  plaintiff  was  estopped  and  barred  by 
limitations  from  asserting  its  cause  of  action. 
Upon  the  conclusion  of  tbe  testimony  both 
parties.  In  open  court,  agreed  that  the  case 
depended  upon  tbe  questions  of -law,  and 
that  It  required  an  instructed  verdict  one 
way  or  the  other,  and  each  of  the  parties 
stood  solely  upon  their  respective  requests 
for  peremptory  Instruction,  with  the  result 
that  the  court  below  instructed  a  wdlct  In 
favor  of  the  plaintiff. 

Conclusions  of  Fact 

The  plaintiff  was  the  assignee  of  three  pol- 
icies issued  by  the  defendant,  two  on  the  life 
of  J.  li.  Thompson  and  the  other  on  the  life 
of  D.  G.  Brown.  All  of  these  policies  were 
taken  out  many  years  prior  to  October  27, 
1899.  The  policy  In  suit  was  a  ten-payment 
policy;  whereas  the  policy  on  the  life  of  D. 
C  Brown  was  an  ordinary  life  policy.  At  the 
time  of  the  issuance  of  the  policy  in  suit,  and 
for  several  years  thereafter,  tbe  defendant 
maintained  a  local  agency  In  Dallas,  and  said 
local  agents  collected  thereon  the  Initial  and 
three  subsequent  premiums  by  the  presenta- 
tion to  the  plaintiff  at  its  office  of  the  pre- 
mium receipts  therefor.  Said  local  agmte 
likewise  so  collected  the  premiums  on  the 
other  said  policies.  After  the  discontinuance 
of  the  Dallas  agency,  the  defendant's  Texas 
biisiness  was  transacted  by  Chamberlain  & 
Co.,  its  general  agents  In  San  Antonio.  Said 
general  agents  were  autiwrlzed  by  the  com* 
pany  to  exercise  their  own  dtscietlon  as  to 
tbe  method  of  collecting  pramlnms.  Said 
goieral  ageuts  caused  the  remaining  pre- 
miums, up  to  and  Including  tbe  ninth  one,  to 
be  collected  by  the  presentation  of  the  pre- 
mium receipts  to  the  plaintiff  at  Its  ofllce. 
Likewise,  the  premiums  <»i  the  oUier  Thomp- 
son policy  and  on  Uie  D.  0,  Brown  policy 
were  collected  in  tbe  same  way.  Plaintiff 
in  every  instance  promptly  paid  ewery  pre- 
mium receipt  on  all  of  tbe  policies  upon  pres- 
entation. The  traith  and  last  premium  re- 
ceipt was  never  presented,  and  was  therefore 
not  paid.  Plaintiff  was  abundantly  solvent, 
able,  and  desirous  of  maintaining  tbe  policy 
in  forc&  It  had  paid  nine  preminoM  tbereon. 
aggregatlns  C8,379JSa  It  b^  the  policy  tb 
secure  a  lai^  indebtedness  txom  J.  L. 
Thompson,  the  assured  therein,  and,  Tbomp* 
aoa  was  wholly  insolvent,  and  i^alntlff  bad 
no  security  other  than  said  policy.  Tbe  poli- 
cy cwtalned  a  provision  entitling  tbe  plain- 
tiff to  a  paid-up  policy  of  f4,800  after  the 
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payment  of  nine  premlomi^  upon  demand  and 
vltiwnt  tnztber  payment  Flalnttfl  did  not 
demand  Bocb  pald-iip  p(dli7,  because  It  wai 
not  Its  pnrpoae  to  abandon  tlie  conttact,  but 
to  go  forward  with  It,  pay  tbe  last  premliuia. 
and  maintain  tiw  poUor  tn  force  for  its  fiioe 
ralne:  The  pronlnm  rec^pt  for  the  tentb 
and.  last  premium  upon  the  policy  in  suit, 
whlcb  premium  matured  October  27,  1809, 
was  by  ttie  defendant  transmitted  to  tbe  Na* 
Uonal  Bank  of  Dallas;  but  in  Its  lettw  of 
transmlaalon  It  did  not  advlae  said  bank 
that  tbe  plain  tin  was  the  assignee  of  the 
policy,  nortiiat  the  reo^pt  should  be  present* 
ed  to  the  plaintiff  for  payment  Said  bank, 
without  presenting  said  receipt  to  the  pUUn- 
tur  for  paymoit  roomed  the  same  to  the 
said  general  agmts  at  San  Antonio,  and  said 
general  agents  thereupon,  bat  without  noti- 
fication to  the  plalntU^  forwarded,  said  un- 
paid receipt  to  the  company;  whereupon  the 
company,  unawares  to  the  plaintiff,  made  an 
entry  of  forfeltnie  of  the  policy,  jnalntlfr 
did  not  order  the  dtfendant  to  send  paid  re> 
oelpt  to  the  National  Bank  of  Dallaa  It 
was  not  advised  that  the  defendant  had  done 
so;  neither  did  the  plaintiff  know  that  'said 
receipt  had  been  by  said  Innk  returned  un- 
paid to  said  general  agents. 

As  we  view  the  evidence,  disclosing  the 
coarse  of  dealing  which  unifonnly  obtained 
between  tbe  parties,  the  defendant  owed 
plaintiff  the  duty  to  present  ttie  premium  for 
collection  at  plaintltTs  ofBce.  This  is  ren- 
dered certain  by  tbe  undlspated  testimony 
ahowins  that  all  premium  receipts  upon  all 
of  the  policies  had  been  so  presented  to  the 
plaintiff  and  paid  by  It,  with  the  exception 
of  tbe  premium  rec^pt  in  question.  The  cor- 
respondence between  tbe  parties  definitely 
shows  that  the  understanding  of  ea(^  ct  them 
In  that  respect  was  the  same.  The  plaintiff 
understood  that  it  would  pay  upon  presenta- 
tion of  the  premium  receipt  at  Its  office,  and 
the  defendant  understood  that  such  premium 
receipt  should  be  so  presented  to  the  plain- 
tiff. The  testimony  further  shows  that  it  was 
the  duty  of  the  defendant,  In  the  event  any 
premium  receipt  upon  any  of  said  i>olicies 
should,  for  any  reason,  be  returned  unpaid  to 
its  general  agents  In  San  Antonio,  to  notify 
the  plaintiff  of  that  fact  and  afford  it  an 
opportonlQr  to  pay  the  sama  Such  was  the 
course  that  such  general  agents  pursued,  both 
before  and  after  the  event  in  question.  A 
premium  which  matured  on  the  other  Thomp- 
son policy  in  September,  1896,  was  not  paid. 
The  premium  receipt  in  that  case,  for  some 
unexplained  reason,  was  returned  to  the  said 
general  agents  unpaid;  whereupon  said  gen- 
eral agents  called  plaintiff's  attention  to  its 
ai^rent  delinquency,  with  tbe  result  that  It 
was  ascertained  that  said  premium  receipt 
had  never  been  presented,  and  that,  as  mat- 
ter of  fact,  plaintiff  was  not  In  default,  and 
the  payment  of  that  premium  was  accepted 
by  the  defendant  on  October  20,  1896,  as 
shown     the  letter  of  said  g»eral  agents  to 


plaintiff  of  that  data.  In  that  letter  said 
general  agents  stated:  "We  have  made  care- 
ful notation  now  on  our  register  that  this  re- 
newal must  be  collected  through  your  office, 
and  we  trust  in  future  thwe  will  be  no- 
trouble  and  regret  there  has  been  in  this 
cassL"  The  testlmoDy  of  W.  F:  lUddle^  tbe 
defendants  agent  with  reCerraee  to  tbe  o«i> 
tents  of  the  policy  register,  Ib  eucb.  u  to 
create  a  necessary  Inference  that  said  genr 
eral  ag»its  had  a  similar  notation  thereon 
with  reference  to  the  policy  in  salt  To  the 
unMaaed  mind  the  conclusion  la  irreeifltlble 
that  had  said  gmeral  agwts  notified  the 
plaintiff  that  the  Kattonal  Bank  of  Dallas 
had  returned  the  premium  receipt  In  qaestlon 
unpaid,  plaintiff  would  have  promptly  paid 
the  same,  protesting  as  It  did  in  the  previoos 
slmlbLr  occurrence  that  the  dellnQaency  was 
attributiUiIe  mUsHj  to  the  failure  to  {wesent 
the  premium  receipt  to  it  at  its  ofllce  for  col- 
lection. A  similar  occurrence  arose  there- 
after with  reference  to  a  premium  on  the  D. 
0.  Brown  policy.  Tbat  premium  matured 
July  3,  and  the  rece^tt  therefor,  like 

tbe  <me  in  question,  was,  for  amne  reason,  re- 
turned onpaid  to  sf^  general  agmts.  Said 
general  agents  did  not  transmit  such,  unpaid 
premium  rec^it  to  the  hwne  office  of  the 
company,  nor  was  there  any  forfeiture  at- 
tempted or  asserted,  because  of  the  nonpay- 
ment of  that  premium.  Upon  the  contrary, 
on  August  27,  1902,  said  general  agents  ad- 
vised the  plaintUI  of  the  nonpaymoit  of  fliat 
premium,  and  on  Septouber  8,  1902,  tbe 
plaintiff,  responding  to  waxHk  notification,  said: 
"We  beg  to  say  that  we  have  always  beoi  in 
the  habit  of  paying  these  premiums  through 
the  bank  here,  and  if  there  Is  any  premium 
past  due,  it  Is  because  it  has  never  he&i  pre- 
sented to  this  office  for  coUectlon."  This  con- 
stituted a  plain  and  ftank  statemmt  of  the 
plaintltTs  understanding  of  the  method  of 
collection  and  payment  of  premiums.  The 
said  general  agents  responded  to  that  letter. 
They  took  no  Issue  with  the  correctness  of 
the  plalntifl*s  statement  but  responded  by 
saying  that  the  certificate  of  health  required 
by  the  policy  would  be  waived  upon  the  plain- 
tiff's statement  "that  the  bank  faUed  to  pre- 
sent the  receipt  as  usual."  That  pronium 
was  in  due  course  promptly  paid,  as  was  the 
overdue  premium  on  tbe  other  ThonqMon  p<^- 
cy  In  1896. 

We  therefore  find  that  the  defendant  was 
at  fault,  in  the  first  instance.  In  not  causing 
the  premium  receipt  in  question  to  be  pre- 
sented to  the  plaintiff  for  payment  end  In 
falling.  In  the  second  Instance,  to  noti^  the 
plaintiff  that  the  National  Bank  of  Dallas 
had  returned  said  premium  receipt  unpaid. 
However,  said  general  agents,  Instead  of 
either  causing  said  receipt  to  be. presented, 
or  of  notifying  the  plaintiff  after  Its  return 
unpaid,  transmitted  the  same  to  the  ctunpa- 
ny  direct  and  the  company,  in  turn,  but 
without  notification  to  any  one,  made  an  en- 
try of  forfdtore,  Tbe  course  of  conduct  pur- 
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sued  bj  tbe  geaenl  ageata  of  the  company 
with  reference  to  the  particolar  preminm  In 
<luc8tion  is  repugnant  to  its  course  of  deal- 
ing with  reference  to  all  other  premiums  npon 
all  three  of  the  polides  named.  Defendant's 
general  agents  never  notified  the  plaintUT 
tbat  th^  would  cease  presenting  the  premi- 
um receipts  at  plaintifTs  offlce  for  payment; 
Dor  did  th^  ever  advise  the  plaintiff  that 
they  would  cease  to  notify  It,  In  the  event  any 
premium  receipt  should,  for  any  reason,  be 
returned  to  them  unpaid. 

The  correevondence  In  1896  with  reference 
to  the  apparoit  overdue  premium  on  the 
other  Thompson  policy  is  dgnlficant  of  the 
understanding  of  both  of  the  parties  some 
three  years  prior  to  the  maturity  of  the 
l>remiam  in  questicoi,  and  the. subsequent  cor- 
respondence in  1902  discloses  without  dis- 
pute, and  that  at  a  time  when  no  controversy 
existed  between  the  parties,  that  the  defend- 
ant owed  the  plaintiff  the  two  duties  above 
specified;  the  first  one  being  to  present  the 
receipt  for  payment,  and  the  second  one  being 
to  call  their  attention  to  any  receipt  that 
should  be  returned  unpaid. 

We  hare  not  only  the  acts  of  the  parties 
several  years  prior  to  and  several  years  sub- 
sequent to  the  event  In  question,  but  we  also 
have  nndlsputed  evidence  of  their  acts  almost 
contemporaneously  with  the  event  It  undls- 
putably  appears  that  a  premium  matured  on 
the  other  Thompson  policy  on  September  17, 
1899,  and  that  such  premium  was  collected 
hy  the  defendant  by  causing  the  receipt  to 
be  presented  to  the  plaintiff  at  its  offlce. 
Such  receipt  was  produced,  Identified,  and 
the  fact  of  its  collection  established  by  the 
testimony  of  Frank  N.  Mallory,  one  of  the 
bank's  collectors.  That  transaction  occurred 
Just  a  month  and  nine  days  prior  to  the 
maturity  of  the  premium,  in  question.  On 
July  3,  1890,  a  receipt  for  the  premium  ma- 
turing on  that  day  on  the  D.  C.  Brown  pol- 
icy was  presented  to  the  plaintiff's  office  and 
was  paid  by  it,  and  after  October  27,  1899, 
the  defendant  continued  to  collect  from  the 
plaintiff  in  the  usual  and  customary  method 
the  premiums  on  the  other  Thompson  policy, 
and  also  on  the  D.  C.  Brown  policy.  The 
D.  G.  Brown  policy,  as  stated  Is  an  ordi- 
nary Hfe.  The  assured  therein  Is  still  alive, 
and  the  plaintiff  is  still  paying  the  defend- 
ant premiums  on  that  policy.  Plaintiff  al- 
so paid  all  premiums  on  the  otb^  Thomp- 
son policy  np  to  the  death  of  the  assured. 
The  defendant,  in  sending  the  premium  re- 
ceipt In  question  to  the  National  Bank  of 
Dallas,  did  so  upon  its  own  initiative,  but 
plaintiff  did  not  request  the  defendant  to 
send  said  receipt  to  said  bank.  The  collect- 
ors of  the  bank,  In  presenting  the  premium 
rec^pts  on  the  said  policies  to  the  plaintiff 
for  payment,  were  acting  for  and  on  behalf 
of  Che  insurance  company,  and  were  not 
agents  of  the  i^alntiff.  Plaintiff  k^  no  rec- 
ord of  any  of  the  maturities  npon  any  of 
said  three  policies,  but  dqwaded  upon  the 


presentation  by  the  defoidant  of  the  receipt 
to  it  at  Its  ofllce  for  payment  Plaintiff 
rightfully  assumed  that  the  defendant  would 
send  Its  collector  when  any  premium  npcm 
any  of  said  policies  should  matnre;  and  as 
defendant  fiolled  to  send  Its  collector  for 
the  tenth  and  last  premium  on  the  policy  In 
suit  plaintiff  was  lulled  Into  believing  that 
the  policy  had  been  paid  up,  as  the  de- 
fendant had  ceased  to  make  any  further  de- 
mands for  the  payment  of  premiums  there- 
on. Plaintiff  filed  the  policy  In  salt  away 
in  its  vault;  It  bad  sustained  no  loss  there- 
under; the  assured  was  yet  alive;  and  it 
had  no  occasion  to  inspect  or  examine  the 
same.  In  1907,  however,  it  did  discover,  for 
the  first  time,  that  said  premium  appeared 
to  have  not  been  paid,  and  thereupon  it 
made  Inquiry  of  the  defendant,  and  the  de- 
fendant then,  for  the  first  time,  to  the 
knowledge  of  the  plaintiff,  asserted  that  the 
policy  had  been  forfeited  by  reason  of  the 
nonpaymoit  of  said  tmth  and  last  iiremlam. 

Conclusions  of  Law. 

[1]  The  plaintiff  was  entitled  to  a  recov- 
ery upon  the  policy  of  life  insurance  sued 
upon,  unless  such  right  was  defeated  by  a 
forfdture  occasioned  by  the  nonpayment  of 
the  tenth  and  last  premium,  which  matured 
on  October  27, 1899.  Whether  such  forfeiture 
did  or  did  not  result  from  the  nonpayment 
of  said  preminm  depends  upon  the  course 
of  dealing  between  the  parties,  as  disclosed 
by  the  record;  and  if  the  forfeiture  assert- 
ed by  the  defendant  be  inconsistent  with 
assurances  of  the  defendant  to  the  plaintiff, 
then  auch  forfeiture,  upon  plain,  equitable 
principles,  cannot  be  successfully  Interposed 
by  the  defendant  The  pertinent  testimony 
disclosed  by  the  record  relative  to  the  course 
of  dealing  in  the  matter  of  the  collection  and 
payment  of  the  premiums  satls&ctorlly  es- 
tablishes both  a  uniform  and  customary 
course  of  dealing,  as  well  as  an  agreement 
upon  the  part  of  the  defendant  to  send  a 
collector  to  the  plaintiff's  place  of  business, 
and,  failing  in  that,  the  defendant  would,  in 
event  of  the  nonpayment  of  a  premium,  ad- 
vise the  plaintiff  of  that  t&ct  and  afford  It 
an  opportunity  of  paying  the  same.  The 
defendant  was  advised  that  the  plaintiff 
k^t  no  record  of  the  maturity  of  the  pre- 
miums npon  the  policy  in  suit  and  upon  oth- 
er policies  held  by  It  and  issued  by  tiie  de- 
fendant In  pursuance  of  such  understand- 
ing and  agreement  the  defendant  by  send- 
ing Its  collector,  collected  successively  the 
first  nine  premiums  upon  the  policy  In  suit. 
It  failed  to  send  Its  collector  for  the  pay- 
ment of  the  tenth  and  last  premium,  and 
it  tailed  to  notify  the  plaintiff  of  the  non- 
payment of  that  premium.  It  did  not  call 
plaintiff's  attention  to  the  return  of  the 
premium  rec^pt  unpaid,  nor  did  It  advise 
the  plaintiff  that  it  would  enter  or  assert 
a  forfeiture  by.  reason  of  such  nonpayment 
and  the  plaintiff  was  Ignorant  of  the  claim. 
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ot  the  defendant  tbat  tlie  policy  bad  been 
forfeited  nntll  shortly  prior  to  Uie  in^tltn- 
tion  of  this  suit  The  record  dlsclosea,  with- 
out dispute,  that  the  plaintiff  was  abundant- 
ly solvent,  had  paid  nine  of  the  ten  pre- 
minma  upon  the  policy  In  suit,  that  it  held 
the  same  as  secnrity  for  a  large  Indebted- 
ness of  an  insolTent  debtor,  and  that  it  had 
no  other  security;  and  It  therefore  had  ev- 
ery  reason  to  prompt  It  to  maintain  said 
policy  in  force.  The  testimony  also  shows, 
without  dispute,  that  the  plaintiff  held  seT- 
eral  other  policies  In  the  defendant  compa- 
ny, and  that  It  promptly  paid  every  premium 
upon  all  of  the  policies  upon  the  call  of  the 
defendant's  collector  therefor.  The  record 
discloses  no  Instance  of  any.  dereliction  upon 
the  part  of  the  plalotifl  in  paying,  when 
called  upon  to  pay.  The  testimony  further 
shows  that  the  plaintiff  was  assured  that  the 
premiums  would  be  called  for,  and  plaintiff 
had  the  right  to  rely  upon,  and  did  rely  up- 
on, such  assurances;  and  it  had  the  right  to 
believe  that  the  defendant  would  not  at- 
tempt, in  the  absence  of  presenting  a  receipt 
to  it  for  payment,  to  declare  a  forfeiture 
for  nonpayment 

Viewing  the  evidence  In  the  light  of  the 
related  signtflcance  of  the  facts,  there  can 
be  no  dispute  that  the  defendant  by  its 
course  of  conduct  and  by  Its  assurances,  led 
the  plaintiff  to  believe  that  as  long  as  it 
continued  to  pay  promptly,  upon  demand, 
DO  forfeiture  would  result  from  its  failure 
to  pay,  if  such  failure  were  occasioned  by 
the  defenaantg  neglect  to  send  Ifca  collector. 
Hie  state  of  the  evidence  la  such  as  to  show 
onquestloiubly  that  the  iwemium  in  qoeatton 
would  have  been  paid,  had  the  receipt  there- 
for bem  lureaentedf  as  dtfendant  had  obllf 
gated  itB61f  by  its  conduct  and  agreement  to 
do.  The  defendant's  fftUure  to  send  its  col- 
lector or  to  notify  the  plaintiff  that  the  prem- 
ium in  aneatlon  had  not  heea  paid  led  the 
plain  tlfl  to  believe  that,  as  the  defendant 
disconUnoed  sending  Its  collector  tor  the 
pn^ums  on  the  poli^^  in  suit,  said  policy  had 
been  paid  npb  That  plaintiff  rested  In  sufdi 
beU^  Is  manifest  from  the  fact  that  it  had 
the  right  In  any  m&it,  and  without  further 
payment,  to  demand  a  paid-up  policy  In  the 
sum  of  $4,500.  It  made  no  such  demand, 
because,  as  shown  by  the  testimony.  It  de- 
sired to  maintain  the  polt(7  in  force  for 
Its  full  amount  If  the  forfdture  asserted 
by  the  defendant  is  to  prevail,  then  the 
plaintiff  must  be  made  to.  lose  the  $4,500 
paid-up  policy,  to  which  It  was  concededly 
entitled,  even  though  It  should  have  declined 
to  pay  the  premium  in  question.  The  plain- 
tiff understood  that  all  that  was  required  of 
it  in  the  matter  of  the  payment  of  premiums 
upon  its  several  policies  issued  by  the  defend- 
ant was  to  make  prompt  payment  thereof 
upon  demand  therefor  at  its  office  by  the 
defendant's  collector.  The  acts  of  the  de- 
fendant, as  disclosed  by  what  It  actually  did 


prior  to  October  27,  1809,  practically  cmiteiii* 
poraneons  therewith,  and  subsequently  time- 
to,  clearly  dlsdose  that  it  had  the  same  un- 
derstanding as  did  the  plaintiff.  Hie  testi- 
mony shows  that  upon  one  occasion  a  receipt 
upon  the  other  Thompson  policy  was  re- 
turned to  the  defendant's  general  agents  at 
San  Antonio.  Said  agents  did  not  therenpoa 
return  the  unpaid  rec^pt  to  the  company, 
to  the  end  that  a  forfeiture  mi^t  be  entered, 
but  they  advised  the  plaintiff  of  the  nonpay- 
ment, with  the  result  that  It  appeared  that 
such  nonpayment  was  occasioned  by  the  fail- 
ure of  the  defendant's  collector  to  call  upon 
plaintiff  for  the  premium,  and  thereupon 
plaintiff  paid  such  premium,  and  defendant 
asserted  no  forfeiture.  It,  In  effect,  admitted 
that  the  nonpayment  was  occasioned  by  Its 
own  default  A  similar  occurrence  was  had 
with  reference  to  the  D.  OL  Brown  poU^, 
to  which  the  r^atlcm  of  the  parties  was  the 
same  as  to  the  policy  Involved  in  this  actioiL 
The  defendant  sent  no  collector  for  the  prm- 
ium  In  question;  the  receipt  therefor  was  re- 
turned, without  presentatl(m  to  the  plaintiff, 
unpaid;  and  the  defendant  gave  the  plain- 
tiff no  notification  of  that  fact  &&d  plaintiff 
was  ignorant  of  the  fact  The  defendant's 
agents  at  San  Antonio  were  its  general 
agents,  and '  the  testimony  of  the  superior 
officers  of  the  company  shows  that  they  had 
full  authority  over  the  matter  of  the  method 
of  collecting  premiums,  and  it  undlsputably 
follows  tbat  their  acts  in  the  premises  axe 
in  law  those  of  the  company  Its^.  To  pei^ 
mlt  the  defendant  nndor  the  drcomstances 
disclosed  by  the  record,  to  forfeit  the  poli<7 
and  unawares  to  the  plaintiff,  notwithstand- 
ing Its  agreement  and  assurances  whidi,  as 
It  knew,  lulled  the  idalntlff  Into  security, 
would  be  TlolatlTe  of  fitir  dealing;  It  would 
take  the  plaintiff  "at  a  serious  disadvantage 
and  wholly  unawares;  it  would  be  oontradlo 
toTj  ot  the  mutual  understanding  ot  the 
parties;  and  for  sudh  reasons  sach  claim  of 
forfeiture  cannot  prevalL  Under  the  author^  j 
Itles  It  is  dear  that  the  defendant  company 
should  not  be  pwmltted  to  moflt  1^  the  fail-  | 
ure  of  its  general  agoits  to  carry  out  their 
agreement  with  the  plaintiff  In  respect  to  the 
method  of  collecting  the  premiums.  HcCo^ 
le  V.  Insurance  Ass'n,  71  T».  1^  8  S.  W. 
516 ;  Mayer  v.  Mutual  XJfe  Ins.  Co.,  38  Iowa« 
304,  300, 18  Am.  Hepi  34;  Kutherford  v.  Pru- 
dential Ins.  Co.,  34  Ind.  App.  631,  73  N.  E.  j 
202,  206;  Hartford  Ufe  Ins.  Co.  v.  Hyde, 
101  Tenn.  396.  48  S.  W.  968.  969,  970;  nnion  j 
Central  Ufe  Ins.  Co.  t.  Pottker,  33  Ohio  St 
459,  31  Am.  Repi  556;  Ooedecke  v.  Metropd- 
Itan  Life  Ins.  Co..  80  Mo.  App.  001;  Home 
Fire  Ins.  Go.  v.  Stancell,  94  Ark.  673^  127 
S.  W.  966,  967,  968;  Kavanaugfa  v.  Security 
Trust  &  Life  Ins.  Co.,  117  Tnul  33,  96  S.  W. 
499,  504,  7  L.  B.  A.  (N.  8.)  253.  10  Ann.  Cas. 
680;  Mgutter  v.  Mutual  Reserve  Fund  Life 
Ass'n,  62  La.  Ann.  1733,  28  South.  289;  291 : 
InniraBOS  Oo^  t.  Bstftoston,  96  U.  S.  ffTS,  24 
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li.  Ed.  841;  Hartford  Life  Ins.  Co.  r.  UiiseU, 
144  n.  S.  4S9,  12  Sup.  Ct  671,  86  L.  Ed.  496. 

Under  the  drcumstances  disdosed  by  the 
record,  it  was  not  open  to  the  defendant 
company  to  forfeit  the  policy  unawares  to 
the  plaintiff.  Williams  r.  Empire  Mutual 
Annuity  &  Life  Xns.  Co.,  8  Qa.  App.  303,  68 
S.  E.  1082;  Metropolitan  Safety  Fund  Acd- 
dpnt  Ass'n  v.  Windover,  137  111.  417,  27  N.  B. 
50S,  542;  Queen  Ins.  Co.  t.  Forllnes,  04  Ark. 
227,  126  S.  W.  718,  722;  Ooedecke  v.  Metro- 
politan Life  Ins.  Co.,  30  Mo.  App.  601;  Home 
tire  Ins.  Co.  v.  Stancell,  94  Ark.  578,  127 
S.  W.  966;  McCorkle  T.  Insurance  Ass'n,  71 
Tex.  149,  8  S.  W.  616. 

The  defendant  should  have  caused  the 
premium,  receipt  In  question  to  be  presented 
to  the  plaintifTs  office  for  pa/ment  It  failed 
to  do  so.  HaTlug  failed  to  present  said  re- 
ceipt for  payment,  by  reason  whereof  said 
receipt  was  returned  unpaid  to  the  general 
agents  at  San  Antonio,  it  derolred  upon 
them  to  notify  the  plaintiff  and  afford  It 
an  opportunity  of  paying  the  same.  Said  gen- 
eral agents  foiled  to  do  this.  Upon  the  con- 
trary, they,  without  notice  to  the  plaintiff, 
forwarded  said  unpaid  receipt  to  the  home 
ofllce,  and  thereupon  the  company,  without 
notice  either  to  the  plaintiff  or  the  assured, 
entered  the  forf^ture  which  is  now  asserted 
herein,  and  of  wlilch  the  plaintiff  was  Ignor- 
ant until  shortly  prior  to  the  filing  of  this 
suit.  Such  forfeiture  was  In  opposition  to 
the  right  of  the  plaintiff  and  to  the  mutual 
understanding  of  both  parties,  and  the  de- 
fendant is  therefore  estopped  to  assert  It. 

[2]  It  is  insisted,  however,  that,  notwith- 
standing such  forfeiture  was  entered  con- 
trary to  the  understanding  of  the  parties, 
yet  the  plaintiff  should  be  denied  a  recovery 
because  of  its  delay  in  discovering  the  non- 
payment of  the  last  premium.  The  facts 
show  that  no  cause  of  action  had  arisen 
upon  the  policy ;  that  same  was  filed  away 
In  the  plaintiff's  vault;  and  that  plaintiff 
bad  no  occasion  to  inspect  or  examine  the 
same  for  any  purpose  whatsoever,  and,  being 
Inlled  into  security,  it  did  not  suspect  that 
the  defendant  would  attempt  to  take  any 
advantage  of  It,  or  would  act  in  opposition 
to  its  previous  conduct  and  assurance.  The 
delay,  however,  was  that  of  tbe  defendant 
in  failing  to  send  Its  collector  to  the  plain- 
tiff for  paymaiL  Under  the  course  of  deal- 
ing between  the  parties,  the  initiative  de- 
volved upon  the  defendant,  .and  not  upon  the 
plaintiff.  No  duty  devolved  upon  the  plaiu- 
titt,  under  the  course  of  dealing  between 
the  parties  as  disclosed  by  the  record,  of 
bunting  up  any  premium  receipt  for  the  pur- 
pose of  paying  it,  but  Its  duty  In  the  premises 
consisted  In  making  prompt  payment  upon 
presaitatioii;  and  It  diachaixed  its  dn^  In 
every  iDgtanca  The  Initiative  devolved  up- 
on the  defendant,  and  It  does  not,  tber^ore^ 


lie  in  its  mouth  to  say  that  there  existed  a 
delay,  when  that  delay  was  occasioned  by 
its  own  failure  to  discharge  Its  agreement 

[3]  The  forfeiture  claimed  took  -place  on 
October  27,  1899,  or  It  never  occurred  at  all. 
That  It  did  not  occur  on  that  day  Is  clear 
from  the  evidence  disclosing  the  actual  trans- 
actions between  the  parties  and  their  mutual 
understanding  of  them.  A  forfeiture  once 
waived  Is  always  waived,  and  can  never 
thereafter  be  interposed.  The  defendant's 
suggestion  that  the  plaintiff's  cause  of  action 
la  barred  by  limitation  is  without  mferit, 
because  the  assured  died  on  April  17,  1911, 
and  the  plalntiflTs  second  amended  original 
petition,  whldi,  in  consequence  of  the  death 
of  the  assured,  sought  for  the  first  time  a  re- 
covery upon  the  policy,  was  filed  August  24, 
1911. 

From  what  has  been  said,  it  follows  that 
the  first  assignment  of  error  of  the  defendant, 
complaining  of  the  court's  refusal  to  per- 
emptorily Instruct  a  verdict  In  its  favor, 
should  be  overruled. 

[4}  Defendant's  second  assignment  of  error 
complains  of  the  admission  in  evidence  of 
premium  receipts  on  the  other  Thompson 
policy  and  on  the  D.  C.  Brown  policy.  The 
relation  of  the  parties  to  those  policies  was 
the  same  as  that  they  bore  to  the  policy  In 
suit,  and  their  dealings  with  reference  there- 
to were  bnt  confirmatory  of  the  general 
course  of  dealing  and  understanding  which 
related  alike  to  all  of  said  policies,  and  said 
testimony  was  admissible.  Likewise,  the 
testimony  of  the  acts  of  the  defuidant  sub- 
sequent to  October  27,  tBBO,  bnt  showing  a 
continuous  course  of  dealing,  were  admls^ble 
as  throwing  light  upon  the  original  and  con- 
tinued mutual  understanding  of  the  parties; 
and  therefore  the  third,  fourth,  fifth,  sixth, 
and  seventh  assignments  ot  error  are  over- 
ruled. There  Is  no  asidgnment  going  solely 
to  the  admission  of  the  premium  leo^ts 
on  the  Crosthwait  poMcy. 

[E]  The  objection  was  in  solldo  to  the  ad- 
mission of  premium  receU>t8  on  the  other 
Thompson  polity  and  on  the  policies  of 
Brown  and  CrosCbwalt  Bv«i  though,  upon 
sKtropriate  obJectiMi  and  assignment,  It 
should  be  held  that  the  premium  receipts 
on  the  Orosttawait  policy  were  Inadmlsdbl^ 
yet  such  error  would  be  hanuless,  becanse 
there  Is  abundant  oompetei^  evidence  to 
establish  the  same  understanding  on  the  part 
of  both  parties  as  to  the  method  of  collecting 
premiums  upon  all  of  the  policies  issued  by 
the  defendant  and  held  by  the  plaintift  A 
careful  consideration  of  the  competent  evi- 
dence disclosed  by  the  record,  and  as  viewed 
In  the  light  of  the  pwtinent  authorities^  con- 
vinces us  of  the  correctness  of  plaintiff's  re- 
cov^,  and  the  Judgment  of  the  court  below 
Is  therefore  affirmed. 
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GASSANOVA. 

<Coart  of  OiTil  Appeals  of  ^Texaa.   San  Anto- 
nio. Jan.  29.  1018.   BebMrinc  De- 
nied Much  19,  191S.) 

1.  Smcr  RAHAOADa  (§  102*)— Pnsoiru.  In- 

JUBIBS— PBOJKOTEOir  OF  TBAOT— PROXIMATI 

Where  it  ia  shown  that  car  tracks  project 
too  far  above  the  street,  and  that  the  occupants 
of  a  Tehicle,  in  attemptins  to  set  off  tbe  track 
on  leeing  an  approaching  car,  were  prevented 
by  -the  projection,  causing  the  wheels  to  skid 
and  the  car  ran  into  them,  the  projecting  track 
was  the  proximate  cause  of  the  injury. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads. Cent  Dig.  II  186,  194,  200,  208 ;  Dec. 
Dig.  i  102.*] 

2.  Stbeft  Razuoadb  ^  HO*)— Coiiision 

WITH  VbHICLK— PROJKCnOW  OF  TEACK— 
PLEADINQ  AlfD  PBOOF. 

In  an  action  for  injuries  to  an  occupant  of 
a  vehicle,  censed  by  tlie  prt^ecting  tnu»  of  a 
street  railroad,  which  prevented  the  vehicle 
from  ^ting  off  the  track  in  time  to  avoid  an 
OQCommg  car,  it  was  not  necessary  to  plead  or 

{irove  that  it  was  the  du^  of  defendant  to  keep 
ts  tracks  in  sneh  conditicm  as  not  to  Interfere 
with  free  and  unimpeded  travel. 
.  [Ed.  Note.— For  otiier  cases,  see  Street  Rail- 
roads, Cent  Dig.  I  224 ;  Dec.  Dig.  {  lia*] 

3.  Stbfbt  Railboads  (1  86*)— Pxbsonai.  Ih- 
jUBiEa— Repair  of  Roadbed. 

'  It  ia  the  duty  of  a  street  railroad  company 
to  use  reasonable  care  to  keep  its  roadbed  in 
repair  so  as  not  to  obstruct  travel  acrose  or 
along  the  same,  whether  such  duty  is  enjoined 
by  legislative  act  or  stipulated  in  the  charter, 
or  in  an  ordinance,  or  not,  as  the  duty  arises 
from  the  nee  of  the  street  by  the  railroad. 

[fid.  Note.— For  other  cases,  see  Street  Ball- 
Tokds,  Cent  Dig.  ||  150,  ITC.  183-186^  1S7; 
Dec.  Wg.  I  86.*] 

4.  Stbbet  Railboads  (!  112*)— Personal  Iir- 

JURIBB— PBOJECTtNO  TBACKS. 

In  an  action  for  injuries  to  the  occupant 
of  a  vehicle,  sustained  in  a  collision  with  a 
street  car,  a  prima  facie  case  is  made  when  it 
ia  shown  that  the  tracks  projected  above  the 
street  bo  aa  to  cause  an  obstruction,  which  re- 
sulted in  causing  the  wheels  of  the  vehicle  to 
skid,  BO  that  it  could  not  avoid  the  collision. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads. Gent  Dig.  |i  227.  228;  Dec  Dig.  | 
1S2.*1 

6.  StBEET  RULBOAD8  <%  118*)— InBIBUOIXONB 
— PtlBADIRO— DxaCOVEBBD  PeBIL. 

A  petition,  in  an  action  for  injuries  sus- 
tained in  a  collision  with  a  street  car,  allegii^ 
that  the  vehicle  containing  plaintiff  was  plainly 
seen  by  defendant's  servants,  or  could  have 
been  seen  by  the  use  of  ordinary  care,  and  the 
car  failed  to  stop,  but  was  negligentay  driven 
toward  plaintiff,  etc.,  ia  sufficient  to  raise  the 
issue  of  discovered  peril  so  as  to  authorize  on 
instruction  thereon. 

[Ed.  Note.— For  other  cases,  see  Street  Ball- 
roads.  Cent  Dig.  II  258-269;  Dec.  Dig.  1 11&*] 

6.  Stbeet  Railboadb  114*)--lirjtTBT  TO 
Dbiveb— Discovered  Rgbil— Btidkncb. 
Od  the  issue  of  discovered  peril,  evidence 
held.  Bofiicient  to  show  that  tiie  motorman  real- 
ized the  pwilooa  position  of  the  occupants  of 
the  vehicle  struck  by  his  car  tn  time  to  have 
stopped  the  car. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roi^*.  Cent  Dig.  H  239-^;   Dec  Dig.  { 


7.  Trial  <t  2(n*>— ImiBiuonoirB— Pixaonca 

When  uie  aUegatlons  as  to  injuries  showed 
that  the  earning  capaci^  of  tiie  injured  perscm 
was  necessarily  impaired,  it  is  sufficient  to  jus- 
tify a  submission  of  ttie  issue,  even  though  it 
has  not  been  alleged  in  terms  tiuit  the  eonunK 
capacity  was  impaired. 

[Ed.  Note.— For  other  cases,  see  Trial.  Cmt 
Dig.  II  687-685 ;  Dec  DUfTt  261.*) 

8.  New  Trial  ({  140*)— MiBooirDucr  or  Ju- 
bobs — Statutes— BuxDEii  of  Pboof. 

Under  Bev.  CSv.  St  1911.  art  2021,  pro- 
viding, on  a  motion  for  new  trial  on  the  ground 
of  mlseonduct  of  jurors,  tliat  tiw  jorora  may  be 
examined,  the  harden  of  proof  rests  upon  tiie 
party  seeking  to  impeodi  the  verdict  to  show 
the  misconduct 

[Ed.  Note.— For  other  eases,  see  New  TWal. 
Cent  Dig.  K  284-287,  280^  806;  Dec.  Dig. 
I  140.*] 

9:  Appeal  and  Ebbob  <|  1015*)— Futdihgs 
OF  CouET— Motions  fob  New  Tbial. 

Under  Rev.  Civ.  St  1911,  art  2021.  pro- 
viding that  where  the  ground  of. the  motion  for 
new  trial  is  misconduct  of  the  ^ury,  the  court 
shall  hear  evidence  and  examine  the  juron 
themselves,  the  judgm«it  of  the  court  on  tb* 
testimony  adduced  has  the  same  force  and  ef- 
fect as  a  judgment  in  any  other  case  on  the 
facta. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3860-3876;  Dec  Dig.  f 
1015.*] 

10.  Appeal  and  EkEoe  (i  978*)— Debcbstio:! 
OF  Comr— Motion  fob  new  Tbial. 

The  discretion  of  the  trial  court,  under 
Bev.  Civ.  St  1911,  art  2021,  providing  that, 
where  the  ground  of  the  motion  for  new  trial 
is  the  misconduct  of  the  jory,  the  court  bIuII 
hear  evidence  thereof  and  may  examine  joron:. 
will  not  be  Interfered  with  on  appeal,  when 
fairly  exercised. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  3866-3870;  Dec  Dig.  i 
078.*J 

11.  Apfeax.  and  Ebbob  (1  978*>-I>iaaLnnoN 
OF  CouBT— Motion  foe  new  Tbial—Axvsk 

OF  DlSOBXnON. 

Where,  on  a  motion  for  new  trial  for  mis- 
conduct of  jurors,  in  an  action  for  personal  in- 
juries in  which  uie  recovery  was  $1<M>00.  the 
jurors  are  examined,  as  provided  by  Rev.  CSv. 
St  1011,  art  2021,  and  their  testimony  shows 
that  it  was  discussed  among  them  the  cause  of 
hospital  and  doctors'  bills  and  the  percentage 
which  the  lawyers  would  get,  some  saying  tliat 
they  would  get  one-half,  etc.,  and  at  least  two 
of  the  jurors  admitted  that  thejy  considtfed  it 
in  their  verdict  and  two  of.  the  jurors  vrere 
not  called,  it  was  an  abuse  of  discretion  of  the 
trial  court  to  overrule  tlie  motion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Erro]%  Cent  Dig.  H  3866-3870;  Dec.  Dig.  | 

97a  •] 

12.  Damaoes  (I  72*)— FEBsoNAc  Itaumas— 
Attornet's  Fees. 

In  personal  injury  acUona  attorney's  fees 
form  no  i>art  of  the  compensation. 

[Bd.  Note.— For  other  coses,  see  Damsges, 
Cent  Dig.  H  147-161 ;  DecDig.  |  72*] 

18.  Damaoes  ^  160*)— Medical  BIepbnsks— 

NECBBsirr  of  Pleading. 

In  a  personal  injur?  action  medical  ex- 
penses cannot  be  considered,  where  not  alleged. 

[E>i.  Note. — For  other  cases,  see  Damaees. 
Cent  Dig.  |S  439,  445,  448;  Dec  Dig.  1  160.*] 

14.  Appeal  and  Ejbbob  ({  lOTO*) — Pubjudi- 
oiAL  Ebbob— Amount  Rkcovebablb. 

Where  the  jury  considered  attorney's  fees 
and  medical  expenses,  not  pleaded,  in  determin- 
ing tiie  compensation  to  Im  paid  to  tlM  person 
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injared,  and  th«  amonnt  so  allowed  could  not 
be  ascertained  bj  the  appellate  court,  tbe  error 
was  projttdieial,  sinM  it  could  not  be  cored  b; 
a  remitbtar. 

[Ed.  Note.— For  otlier  cases,  see  Appeal  and 
Krron^Gent  Dig.  H  4231-4^;   Dec  Dig.  i 

Appeal  from  District  Gonr^  Bwar  Otnm- 
ty ;  Edward  Dwyer,  Judge. 

Action  by  T.  L.  Cassanova,  by  next  friend, 
against  the  San  Antonio  Traction  Company. 
From  a  Judgment  for  plaintiff  for  $10,000,  de- 
fendant appeals.  Beversed  and  remanded. 

Templeton,  Brooks,  Napier  &  Ogden,  of  San 
Antonio,  for  appelant  O.  C  Harris  and 
John  Sehoin,  botik  of  Ban  Antonio^  for  ap- 
pellee. 

FIiY,  a  J.  This  18  a  suit  Instltiited  by 
appellee  a  minor,  tfarongh  his  next  frlmd, 
to  recover  damages  from  appellant,  alleged  to 
have  been  sustained  by  appellee  through  the 
negligence  of  appellant  In  striking,  a  vehicle 
In  which  ajvdlee  was  riding,  with  (me  of  Its 
can,  whereby  he  was  thrown  to  the  street 
and  seriously 'and  pennanently  Injored.  The 
grounds  of  n^gence  alleged  conslBted  In 
permitting  the  track  to  project  too  far  above 
the  surface  of  the  street,  and  in  falling  to 
check  or  stop  the  car  after  the  peril  of  ap- 
pellee bad  been  discovered.  There  was  a 
trial  by  Jury,  resulting  In  a  verdict  and  Judg- 
ment in  favor  of  aroellee  In  the  sum  of  |K^- 
000. 

[1]  The  first  assignment  of  error  assails 
the  first  paragraph  of  the  chai^  of  the  court, 
which  pomitted  a  recovery,  under  certain 
conditloiB,  if  the  rail  of  the  track  projected 
above  the  snr&ce  of  tbe  street  so  as  to  cause 
the  cart  wheels  to  "sUd"  or  slide  aloiv  the 
rail,  and  such  sliding  caused  the  collision, 
because  the  rail  was  not  the  proximate 
cause  of  tbe  Injury,  and  appelant  could  not 
have  foreseen  that  sach  injury  would  result 
from  the  condition  of  the  track.  The  evi- 
dence clearly  Indicates  that  the  driver  of 
tbe  cart  would  have  succeeded  in  his  attempt 
to  leave  the  track,  had  it  not  been  for  the 
condition  of  the  track;  and  Its  projection 
was  therefore  a  proximate  cause  of  the  ac- 
cident Appellee  swore:  "We  was  in  a  two- 
wheeled  cart,  throwing  papers  on  the  street, 
and  we  seen  the  car  coming  and  tried  to  get 
out  of  the  way,  and  the  man  tried  and  tried 
to  get  the  horse  out  of  the  street  car's  way, 
and  the  street  car  track  was  too  high,  and 
the  whe^  couldn't  get  out  of  the  track,  and 
the  man  who  was  driving  guided  his  horse 
out  of  the  track,  and  tbe  wheel  slid  in  the 
track,  and  the  man  who  was  driving  never 
did  stoQ  the  car,  and  he  struck  the  cart" 

Tbe  authorities  presented  by  appellant  fail 
to  sustain  Its  proposition.  It  Is  stated  by  ap- 
pellant that  the  Iowa  case  (De  Camp  v. 
Sioux  City,  74  Iowa,  392,  37  N.  W.  071)  has 
facta  "practically  identical  with  those  in  tbe 
case  at  bar."  We  think  not  In  that  case  a 


dty  waa  sued  for  permitting  street  car  tracks 
to  become  defective,  which  caused  a  butcher's 
wagon  to  come  Into  collisloa  with  his  express 
wagon.  It  was  shown  that  the  collision  oc- 
curred by  reason  of  the  reckless  and  unlaw- 
ful driving  of  the  butcher,  and  not  by  the 
n^IIgeuce  of  the  dty.  It  has  no  application 
to  the  facts  of  this  case.  We  think  the  facts 
in  this  case  show  that  the  injury  was  the 
natural  and  probable  consequence  of  the  neg- 
ligence of  appellant  In  leaving  its  track  in 
the  condition  that  it  was,  and  it  should  have 
foreseen  that  such  an  accident  might  occur. 
It  might  as  weU  be  argued  that  If  a  frog  Is 
left  unblocked  it  cannot  be  foreseen  that  a 
man  will  get  his  heel  fastened  In  it  and  be 
run  over  by  a  locomotive.  There  are  numer- 
ous cases,  however,  of  that  kind,  wUdi  have 
been  sustained.  Railway  t.  Hughes,  22  Tex. 
Civ.  App.  134,  S4  S.  W.  2S4;  Railway  t. 
Walker,  70  Tex.  126.  7  S.  W.  831,  8  Am.  St 
Rep.  682.  Appellee  was  using  the  street  as  he 
had  the  right  to  do,  and  it  was  the  duty  of 
appellant  to  ke^  its  track  In  sudi  condition 
that  appdiee  could  use  it  with  safety. 

[t]  Appellee  was  not  required  to  plead  or 
prove  that  It  was  the  duty  of  appellant  to 
keep  Its  track  In  sudi  ctmditton  as  not  to  In- 
terfere with  free  and  unimpeded  travel  there- 
on. The  streets  are  laid  out  tji&  built  In 
cities  and  towns  primarily  for  the  use  of 
v^ides  and  persons,  and  tbe  use  of  them  by 
railways  of  any  kind  Is  menHj  permissive, 
and  to  a  great  extent  subserrtent  to  the  orig- 
inal design.  Railroad  t.  Hewitt,  67  Tex. 
473,  3  8.  W.  706,  60  Am.  St  Sep.  32;  Street 
Railway  t.  Benken,  15  'Eez.  Glv.  App.  229,  38 
8.  W.  809;  Tradim  Oo.  v.  Haines;  46  Tez. 
Civ.  App.  280,  100  S.  W.  78a 

[S,  4]  It  la  the  duty  of  a  street  railway  com- 
pany to  use  reasonable  care  and  diligence  to 
keep  its  roadbed  in  repair  so  as  not  to  ob- 
struct travel  across  or  along  tbe  same,  wheth- 
er such  duty  Is  enjoined  by  legislative  act 
or  stipulated  In  the  charter,  or  in  an  ordi- 
nance, or  not  The  duty  arises  from  the  use 
of  the  street  by  the  railway  company.  Rail- 
way V.  Medlenka,  17  Tex.  Civ.  App.  621,  43 
S.  W.  1028 ;  Laredo  Electric  Railway  v.  Ham- 
ilton, 23  Tez.  Civ.  App.  480,  66  S.  W.  9SS. 
It  was  a  matter  of  defense  to  show  that  the 
defect  was  not  known  to  appellant,  if  such 
want  of  knowledge  be  a  defense,  as  we  do 
not  think  it  Is.  A  prima  fade  case  was  made 
when  It  was  shown  that  the  obstruction  was 
In  the  street 

The  second  assignment  of  error  is  disposed 
of  by  our  disposition  of  the  first  assignment. 
In  the  case  of  Street  Railway  v.  Delesdemler, 
84  Tez.  82,  19  S.  W.  866,  a  lady  was  driving 
across  the  street  railway  track,  and  her  bug- 
gy struck  a  rail  which  projected  only  one- 
fourth  to  three-fourths  of  an  Indi  above  tbe 
surface  of  the  street,  and  she  was  thrown  to 
the  pavement  and  hurt,  and  the  street  rail- 
way company  was  hdd  liable^  because  the 
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duty  rested  on  It  to  so  construct  its  track 
as  not  to  interfere  with  the  free  nse  of  the 
street,  and  to  keep  it  In  ttiat  condition. 

[6]  It  was  alleged  in  the  petition  "that  the 
dangerous  position  of  said  Teblel^  aa  above 
set  oat,  was  obvioas,  plainly  seen,  and  well 
known  to  defendantfs  Berrants  and  onployte 
In  charge  of  and  operating  said  approaching 
car,  or  by  the  use  of  ordinary  observatiGn 
and  care  the  same  coald  have  been  known  to 
said  employ^  and  serrantB,  as  aforesaid; 
but,  notwithstanding  the  dlin^rons  position 
of  said'  vehicle  and  its  occupants,  d^endanf  s 
serrants  and  employfis  in  charge  of  and  oper- 
ating said  car  foiled  and  refused  to  cheek  or 
stop  said  car,  and  recUessly  and  negligently 
drove  same  rapidly  towards  Joe  Gassanova," 
etc.  The  allegation  la  snffldoit  to  raise  the 
issue  of  discovered  peril,  and  justified-  the 
charge  of  which  complaint  Is  made  in  the 
third  assignment  of  error. 

[I]  The  evidence  of  the  motorman  showed 
that  he  saw  Uie  cart  and  its  two  occupants 
for  quite  a  distance  beforo  he  strock  them ; 
that  the  track  was  free  from  anything  that 
obstructed  his  vi^n ;  and  it  was  shown  that 
the  car  could  have  been  8toH>ed,  running  at 
the  rate  tlie  motorman  stated  It  was,  in  four 
or  five  feet  ^nie  motorman  stated  that  pri- 
or to  the  accld«it  no  one  was  drivii^  the 
horse,  but  that  the  lines  were  tied  to  the 
seat  He  must  have  seen  the  cart  and  occu- 
pants In  order  to  have  so  testified.  He  must 
have  seen  them,  and  must  have  realised 
their  periloaa  position.  Bailway  v.  Renken, 
ber^  cited.  It  was  his  duty  to  see  them. 
We  thereforo  overrule  the  fourth  and  fifth 
assignments  of  mor. 

[7]  It  haa  been  held  In  numerous  cases 
that,  whrai  the  all^ations  as  to  InJnries  are 
such  as  to  show  that  the  earning  capacity 
of  the  tatjured  person  was  necrasarily  Impaiis 
ed.  It  is  sufltdent  to  Justify  a  submission  of 
the  issue,  ev«i  though  it  has  not  been  alleg- 
ed in  terms  that  the  earning  capa0^  was 
impaired  or  destroyed.  Railway  t.  Ourry, 
M  Tex.  8S;  Railway  v.  Smith,  28  8.  W.  UO; 
Bailway  v.  Johnson,  87  S.  W.  771 ;  Railway 
V.  Parish,  03  8.  W.  682;  Traction  Go.  v.  Pro- 
bandt  120  S.  W.  9SL  The  charge  complain- 
ed of  does  not  permit  a  double  recovery. 
Railway  v.  Lynch,  22  Tex.  OIv.  App.  3^  56 
8.  W.  38B.  The  facts  alleged  and  proved,  as 
to  the  Injuries,  show  that  they  were  of  mich 
a  natun  as  to  serlouaiy  Impair  the  earning 
capacity  of  appellee.  The  rtxth  and  seventh 
assignments  of  error  will  not  be  sustained. 

If  there  was  any  testimony  tending  to 
show  that  the  horse  shied  in  anch  a  maim&e 
as  to  throw  or  back  the  cart  against  the 
car,  the  court  did  not  err  In  refusing  to  sub- 
ndt  such  issue  to  the  Jury  In  the  manner  re- 
quested. The  special  charge  did  not  contain 
the  law,  if  the»  had  been  evidence  to  sus- 
tain It  Shelton  V.  Traction  Ca,  82  Tex.  Civ. 
App.  007.  70  a.  W.  SS8,  and  anthoritlea  there- 
in cited.  The  motorman  swore  that  the  cart 
backed  Into  the  car,  which  was  a  ronaAa- 


ble  performance  in  the  light  of  the  fact  that 
the  car  and  cart  were  movbog  In  different  di- 
rections when  the  collision  occurred.  If  the 
testimony  was  true,  the  shying  of  the  hone 
merely  concurred  with  appellant's  negllgeiiee, 
and  the  special  charges  were  properly  re- 
fused. 

[1-11]  By  the  law  of  1005  (arUdo  2021. 
Rev.  Stets.  lOU)  It  Is  provided  that,  when 
the  gronnd  of  the  motion  for  new  trial  Is 
misconduct  of  the  Jury,  the  court  shall  Jiear 
evidence  thereot  and  may,  in  his  dlaeretion, 
grant  the  motion.  Jurora  an  made  compe- 
tent to  testify  In  regard  to  the  matter;  ^o- 
vlsion  being  made  for  their  teeUmony,  and 
that  of  others,  to  be  In  opea  court.  Un- 
doubtedly, under  tlie  provisions  of  tbe  sta^ 
nte^  tbe  burden  would  rest  upon  the  party 
se^lnff  to  Impeach  or  discredit  the  Tomtt, 
and  tiie  judgment  of  the  court  on  the  teatt- 
mony  adduced  must  have  the  same  force  and 
effect  aa  would  his  judgment  In  any  othN> 
case  on  the  facte;  that  is,  if  there  la  eri- 
doice  to  support  it,  it  cannot  be  dlstarbed 
by  an  appellate  court  The  law  places  the 
discretion,  as  to  sustaining  or  overmllng  tite 
motion  for  a  new  trial  on  the  grounds  sped- 
fled  In  tbe  stetnte^  in  the  trial  ocrart;  and 
appellate  courts  have  no  autiiority  to  Aatnrb 
the  ruling  thereon,  unless  it  is  ai^areut  that 
there  has  been  an  abuse  of  such  discretion. 
This  construction  of  the  statute  was  first  an- 
nounced by  this  court  in  Foley  t.  Northrap^ 
47  Tex.  dv.  App^  277,  X05  S.  W.  229,  and  it 
has  been  followed  by  other  Courts  of  <3vll 
Appeals  and  the  Supreme  Court  BaUway  v. 
Blalack,  128  S.  W.  706;  RaUway  Gray, 
1B7  S.  W.  731;  a  &  (Sup.)  143  8.  W.  006; 
RaUway  v.  Brown,  140  S.  W.  1172.  In  the 
Gray  Case  (Sup.)  143  &  W.  606;  the  Sufwane 
Conn  concludes  that  an  appellate  conrt  may 
review  the  action  of  a  trial  judge  unAer  the 
provisions  of  the  stetute»  but  confines  sn^ 
KView  to  cases  "wherdn  ft  clearly  appean 
that  the  rights  of  parties  have  been  dlve- 
garded."  In  that  case  a  juror  ateted  tliat 
the  plaintiff  ought  to  have  VSOJOOfK  because 
the  attorneys  would  teke  half  of  It 

In  the  Blalack  Case  all  of  the  jurora 
agreed,  as  in  this  case,  that  the  appelant 
was  liable  for  damages,  but  differed  aa  to  the 
amount  On  the  first  ballot  all  but  three 
jurors  were  for  amonnto  not  less  than  f20^- 
000,  the  lowest  amount  b^i«  94^000,  and  tlie 
verdict  was  for  f20,00a  Two  at  tbe  three 
jurors,  In  favor  of  lower  sums  than  the  final 
verdict,  agreed  to  that  sum  beftore  the  mls- 
condnct  occurred,  which  is  described  aa  fol- 
lows in  the  oidnlon:  *'Afta:  thla  one  of  the  Ju- 
rora suggested  that  the  defendant  had  Insur- 
ance on  tlie  life  of  BYank  Blalack  probaUy 
to  the  extent  of  fO,000,  and  that  rtaftMm.i.i- 
had  collected  it  and  was  niring  it,  and  tt  was 
also  steted  by  some  member  that  U  they  did 
not  find  for  a  oonalderable  amoont  Mrs.  Bla- 
ladE  would  not  have  anything  lett  after  tlie 
lawyera  were  pald^-that  fa,  t^t  ^  would 
not  ikave  mueh  aftw  they  wen  paid  and 
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fbat  the  fiftct  u  to  wluit  tbe  lawym  wen 
to  get  wu  dlscoBsed  and  taken  Into  conald- 
eratton  In  readilnc  the  verdict  All  tlw  Jn- 
rora  testified  that  said  remarks  were  made 
at  a  time  when  the  jury  were  not  dlscnadng 
the  case,  and  all  farther  swore  that  th^ 
were  not  inflnenoed  by  said  remarks  In  ar- 
ilTtng  at  a  Terdlct,  hut  were  gOTemed  by  the 
evidence  and  charge  of  tb»  conrt**  Chief 
Jnstice  Baln^  held  tliat  the  court  had  not 
abused  Its  discretion  In  orerrullng  the  mo- 
tion for  new  trial,  and  the  Snpreme  Court 
necessarily  approved  the  deddon  by  tens- 
ing a  writ  of  error. 

In  the  case  of  Hallway  t.  Brown,  herein 
dted.  It  Is  stated:  '^Appellant  complains  of 
the  refusal  to  grant  It  a  new  trial,  because 
of  remarks  by  Jurors,  after  they  had  retired 
to  consider  of  the  verdict,  that  appellee 
would  have  to  divide  his  recovery  with  his 
attorn^s,  as  the  afze  of  the 'verdict  Indicates 
they  were  Influenced  thereby.  On  the  hear- 
ing of  the  motion  for  new  trial,  most,  If  not 
all,  of  the  Jurors  testified  as  to  the  miscon- 
duct while  deliberating.  Several  Jurors  stot- 
ed  that  the  remark  was  made  several  times, 
when  some  other  Juror  would  say  they  had 
nothing  to  do  with  that,  which  would  hush 
It  up.  Others  testified  that  they  did  not  hear 
any  such  discussion,  and  othm  that  said  re- 
marks did  not  infiuence  their  verdict"  The 
appellate  court  held  ttutt  the  trial  court  had 
not  abused  ito  discretion  In  ovnmUng  the 
motion  for  new  trial,  tnsed  <hi  the  ndscon- 
dnct  of  the  Jury.  The  Soprone  Court  ap- 
proved the  decision. 

The  testimony  In  this  case  tends  to  show 
that  very  Improper  suggestions  and  argn- 
mento  were  made  by  Jnrors  to  Increase  the 
amount  of  the  verdict  and  still  worse  than 
that  testimony  was  volunteered  and  given  by 
Jurors  In  r^ard  to  doctor's  and  hoqtltal  bills 
and  attorney's  fees  In  other  cases.  The  fore- 
man, Valoitine  White,  said:  "There  was  a 
general  discuaston.  Some  argued  he  would 
get  one-third;  scmie  said  on&-haI£.  •  •  • 
I  doD't  tUnk  any  of  the  Jurors  said  the  law- 
yers would  get  more  than  one-half.  This 
discussion  was  betore  we  arrived  at  a  ver- 
dict It  was  during  the  time  we  were  con- 
sidering what  the  Twdlct  would  be."  He 
further  testlfled:  "I  didn't  hear  the  partic- 
ular aioount  the  hospital  bill  would  be  dis- 
cussed among  the  Jurors;  Just  discussed  in 
a  general  way  it  would  be  a  great  deaL 
They  said  the  hospital  Mils  would  be  a  great 
deal;  ttiat  would  liave  to  come  out  That 
general  discussion  was  bad  at  the  time  the 
jurors  were  reaching  a  verdict  Th^  were 
discussing  it  tor  the  purpose  of  determining 
what  would  be  a  reasonable  amount  for  him 
to  pay..  *  •  *  They  were  arguing  it  to 
determine  how  much  the  boy  would  get  I 
took  Into  consideration  what  percentage  the 
boy  would  get  out  of  the  amount  awarded. 
It  wonld  be  what  was  left  after  taking  out 
the  lawyer's  fees  and  the  doctor's  and  hos- 
pital fees,'*  It  la  true  that  the  Juror  stated. 


on  cross-examlnatlQn,  -that  the  dlseasslon  did 
not  influence  liis  verdict  yet  he  reltCTited 
that  he  took  into  consideration  what  had 
been  paid  for  treatment  and  what  appellee 
would  have  to  pay  tor  attom^'s  fees.  He 
also  stated  that  a  case  of  tr^hinlng  was 
told  about  by  one  Juror,  and  others  said  that 
they  knew  what  persons  who  had  been  in- 
jured had  paid  their  attorneys,  and  others 
spoke  about  having  suits.  The  juror  reiter- 
ated that  he  wonld  have  rendered  the  verdict 
he  did,  regardless  of  tbe  discussion,  but  clos- 
ed by  saying:  "I  did  consider  those  facts, 
though.  In  arriving  at  my  verdict" 

A.  H.  Fraser,  tlie  other  juror  who  testlfled, 
stated:  "There  was  a  general  discussion 
there,  and  they  claimed  the  lawyers  wonld 
get  some  said  30,  and  some  said  SO.  per  cent, 
and  the  hospital  bUls  would  be  very  large,  and 
consequently  the  boy  would  get  a  small  per 
cent  of  what  was  awarded  to  him.  That 
was  discussed  by  them  before  they  arrived 
at  the  amount  of  the  verdict  They  were  dis- 
cussing it  at  the  time  they  were  considering 
it  They  said  the  boy  would  get  a  small  por- 
tion of  the  verdict  rendered.  One  of  the  Ju- 
rors spoke  about  having  been  hurt  himself. 
I  don't  know  his  name.  He  said  he  bad  been 
burt  had  been  in  plaster  of  parls,  and  that 
he  knew  what  tbe  hospital  bills  were  and  the 
doctor's  bills,  and  he  said  the  time  he  lost 
and  such  things  as  that  amounted  to  a  greet 
deal  of  money.  *  *  *  He  spoke  at>out 
lawyer's  fees.  He  said,  in  his  opinion,  It 
wonld  be  60  per  c^t;  he  hadn't  had  any 
personal  experience.  Ttiat  was  a  general 
discussion  among  the  Jurors  while  they  were 
trying  to  arrive  at  the  amount  of  tbe  verdict 
There  was  one  Juror  there  that  said — 1  don't 
know  whether  he  said  it  was  his  sister  or  a 
lady  friend  of  his — but  he  said  that  sbe  had 
a  case  where  she  had  been  hurt  and  they 
had  settled  with  her,  and  I  tlilnk  (I  am  not 
clear  on  the  amount)  it  was  seven  or  eight 
thousand  dollars,  and  sbe  got  abont  half  of 
It"  Tbe  Juror  stated  that  he  was  not  influ- 
enced by  the  statements  as  to  doctor's  and 
hospital  bUIs  and  attorney's  fees. 

The  statemrate  of  the  two  Jurors  who  tes- 
tified were  not  contradicted  by  ^ther  of  the 
other  Jurors.  No  others.  In  fact,  testified, 
and  to  the  ex  parte  affidavlto  of  eight  otben 
It  waa  admitted  by  each  of  them  that  some- 
thing was  said  about  attorney's  fees,  as  well 
as  doctor's  and  hospital  bills.  Skch  of  them, 
however,  said  the  statemoito  were  made  as 
oi^ntons,  and  did  not  tofluence  either  of  tliem. 
They  called  it  "loose  talk,"  and  that  it  was 
Indulged  to  about  two  hours  betore  a  verdict 
was  reached.  They  did  not  specifically  con- 
tradict the  assertion  that  at  leas^  two  of  tbe 
Jurors  testlfled  as  to  cases  coming  under  their 
obserratldn.  It  is  deer  that  there  was  a 
genwal  dlseasslon  of  matten  by  the  Jury 
that  were  not  all^^ed  in  the  pleadings,  nor 
that  aivwar  In  the  erldmceu  At  least  <»ie  of 
than  admitted  that  he  took  those  matters 
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Into  conaldmtlon,  and  afay  one  wbo  Is  ae- 
qaalnted  with  tinman  nature  mnat  be  con* 
▼Inced  tlut  It  Inflnenced  others. 

Than  were  twelve  Jnrors,  as  recited  In  the 
judgment,  "Talenttne  White,  fbmnan.  and 
elerra  others,"  bnt  two  of  them  did  not  tes- 
tify on  the  heaiiiv  of  Oie  application  f6r  a 
new  trial;  nor  Is  their  absence  aceotmted  for. 
How  they  may  have  bem  affected  by  the 
statements  Is  not  shown.  Althon^  nine  of 
the  jurors  may  have  thought  ttiat  they  were 
not  affected  by  the  dlscosslon  and  testimony 
In  the  Jury  room,  we  do  not  know  how  It 
may  have  effected  the  Jnrors  wbo  did  not 
testlQr.  Tanez  v.  Traction  Co.,  ^6  S.  W. 
1176.  We  know  one  of  the  Jnrors  did  consid- 
er the  subject  of  dlscosslon  In  making  op  his 
verdict  We  know  that  one  or  more  of  the 
Jurors  favored  a  $1,000  verdict  until  the  dis- 
cussion was  bad,  and  by  some  means  were 
led  to  give  a  verdict  for  $10,000. 

[1 1, 1 3]  The  discussion  bad  and  the  experi- 
ences narrated  in  the  Jury  room  were  utterly 
Inexcusable  and  without  pleadings  or  facts 
to.  justify  them.  In  personal  Injury,  as  well 
as  death,  cases,  the  object  sought  Is  compen- 
sation to  the  Injured  person,  or  to  the  repre- 
sentatives of  the  dead  man,  and  attorney's 
fees  form  no  part  of  that  condensation;  and 
neither  should  the  amounts  paid  In  hospital 
Charges  or  doctor's  bills  have  been  considered 
In  this  case,  because  not  alleged  or  proved. 
But  all  of  them  were  considered,  and  there 
can  be  no  doubt  that  tbey  entered  Into  and 
formed  a  part  of  the  verdict  These  subjects 
were  discussed  In  the  jury  room,  not  only  as 
matters  of  opinion,  but  one  Juror  gave  his 
experience  as  to  hospital  charges  and  doc- 
tor's bills,  and  another  told  about  what  a 
lady  had  to  pay  as  attorney's  fees.  That 
was  testimony  given,  doubtless,  In  support 
of  the  opinions.  We  would  not  feel  disposed 
to  disturb  a  verdict  In  a  case  where  one  Ju- 
ror or  two  bad  expressed  an  opinion  as  to 
what  the  attorneys  would  charge  for  their 
services;  but  in  this  case  all  seemed  to  have 
engaged  In  the  discussion,  and  at  least  one 
of  them  took  the  matters  discussed  Into  con- 
sideration In  arriving  at  a  verdict.  In  the 
case  of  Railway  v.  Gray  (Sup.)  143  S.  W.  606, 
where  one  or  more  Jurors  said  the  plaintiff 
should  have  $50,000,  because  the  lawyers 
would  get  half,  the  Sniveme  Court  said  that 
such  conduct  was  very  reprehensible,  and 
stilt  sustained  the  verdict;  tnit  we  are  con- 
fldoit  tliat,  wliere  there  was  a  general  dls- 
cosBlon  and  testimony  given  by  some  of  ttie 
Jurors,  and  one  admitted  ttiat  the  sobjects 
of  dlacnsslon  entered  into  his  verdict,  the 
court  would  not  Iwld  ttiat  the  trial  Judge 
did  not  abuse  bis  dlscretloii  In  overruling 
tlie  motion  fOr  new  trlaL  To  hold  otherwise 
would  be  equivalent  to  Ixddlng  ttiet  the  law 
of  1905  <artieie  2021,  Revised  Statutes  of 
1911),  gives  the  district  judge  a  discretion 
wtdch  cannot  t>e  reviewed  by  an  appdlate 
court   But,  as  held  In  the  Qnj  aim,  ttie 


dlscretton  given  in  ttiat  statute  Is  subject  to 
review  as  In  any  otha  case.  It  maj  tie  said 
In  tbla  connectkm  Uiat,  wliUe  tbe  Supreme 
Court  stated  that  one  or  more  of  the  Jncon 
spoke  about  tlie  attorney's  fees,  tbe  Court  of 
ClvU  Appeals  found  tliat  only  one  Juror  wcte 
of  It  137  S.  W.  729. 

Ttie  appellate  courts  of  Texas  liave  lieea 
quite  lenient  In  dealing  witb  the  discretion 
of  district  Judges  in  regard  to  misconduct 
of  juries,  and  rightly  so;  but  there  must  tie 
a  limit  and  we  think  it  lias  tieoi  reactied  In 
this  case.  We  think  this  case  presents  a 
higher  degree  of  misconduct  than  la  any  of 
those  in  which  It  has  been  held  that  tbe  trial 
Judge  bad  not  abused  the  dlscr^on  confided 
to  him  by  the  statute.  In  none  of  them  did  a 
juror  admit  that  he  allowed  the  amount  of 
supposed  attorney's  fees,  doctor's  bills,  and 
hospital  charges  to  mter  Into  and  become  a 
part  of  his  verdict,  but  lu  each  emphaBls  Is 
placed  upon  the  fact  that  each  Juror  denied 
that  his  verdict  had  been  Influenced  by  tbe 
subjects  discussed.  We  see  no  particular 
force  In  su<A  d^ilal,  because  the  Inflaesice 
of  such  discussions  Is  so  subtle  and  appeals 
to  human  nature  so  strongly  that  the  influ- 
ence might,  In  some  Instances,  be  exited 
without  the  Juror  being  aware  of  it  In  oth- 
er instances  fear  of  punishment  at  the  bands 
of  the  trial  judge  would  cause  dmlals  of  In- 
fluence upon  the  venllet  In  this  caae,  bow- 
ever,  while  the  foreman  of  the  Jury  denied 
that  he  tiad  been  Influenced  by  the  discussion, 
he  admitted  that  attorney's  fees,  doctor's 
bills,  and  hospital  charges  were  taken  into 
consideration  by  him.  "I  did  consider  those 
facts,  though,  In  arriving  at  my  verdict" 

If  appellee  had  sought  to  Introduce  evi- 
dence as  to  what  porportion  of  the  amount 
of  damages  recovered  would  be  given  as  a 
fee  to  bis  attorney,  It  would  tiave  been 
promptly  rejected  as  being  altogether  im- 
proper as  an  ^emmt  of  damages ;  If  he  had 
desired  to  introduce  the  amount  of  tiis-t4U 
to  his  doctor  or  the  tiospltal  chargee,  it  would 
have  been  denied  Mm,  because  be  had  not 
pleaded  them;  and  yet  those  same  matters 
were  taken  up  by  the  Jurors,  statements 
made  In  regard  to  them,  and  a  verdict  fram- 
ed, Into  which  the  Items  must  necessarily 
have  entered  and  formed  a  part  As  said  by 
this  court  in  Hobrecbt  v.  Railway,  141  S. 
W.  579 :  "Jurors  are  sworn  to  try  a  cause  ac- 
cording to  the  law  and  evidence,  and  they  have 
no  more  r^t  to  hear  and  act  upon  the  teeti- 
mdny,  beard  for  ttie  first  time  in  the  Jury 
room  from  one  of  th^  number,  tlian  tti^ 
would  have  to  accept  tlie  law  from  one  of 
thdr  number.  Tlie  oath  obviously  forbids 
ttiat  any  private  information  slurald  be  given 
for  tise  first  time  In  tlie  Jury  room,  after  ttie 
case  lias  been  ctosed.  and  no  opportunity  af- 
forded tlie  party  to  whom  ttie  evidence  Is 
anlmgoDlstlc  to  meet  It"  It  wss  recognised 
as  far  tiack  as  Green  v.  mil,  4  Tex  460^  tlist 
jttion  were  in  tlie  babit  of  IntnuUnc  timSga 
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matters,  not  tesUfled  to,  Into  their  conn- 
aeHa;.  for  the  Supreme  Court  said  In  that 
case:  "Thla  way  ot  allowing  Jorora  to  rely 
on  their  own  mipposed  knowledge  of  facts 
or  the  knowledge  of  any  nnmber  of  them, 
without  being  given  In  eTldence,  la  beUeved 
more  frequently  to  occur  than  It  ought 
There  Is  dang^  of  its  growing  Into  prece- 
dent. It  Is  eapedally  wrong  In*  principle, 
and  exceedingly  pemidons  in  its  tendoicy, 
aa  affording  a  pretense  for  disregarding  the 
evldmce  and  relying  on  th^r  own  supposed 
personal  knowledge  of  the  fact,  discolored  by 
passion  and  prejudice,  and  warped  by  evory 
rarlety  of  personal  feeling." 

[14]  If  app^ee  was  entitled  to  damages, 
they  were  such  as  arose  from  the  different 
matters  presented  In  the  charge  of  the  court, 
and  no  authority  was  given  In  that  charge 
to  consider  attorney's  fees,  doctor's  bills,  or 
hospital  charges;  and  yet  they  were  all 
cbosldered,  and  all  entered  Into  the  verdict 
of  at  least  one  Juror,  and  doubtless  into  that 
of  others.  The  authority  will  not  be  given 
to  Jurors  to  formulate  and  act  upon  a  differ- 
ent measure  of  damages  from  that  prescrib- 
ed by  law  and  given  to  them  in  the  charge 
of  the  court  It  Is  uniformly  held  that  It  Is 
error  to  i>ermlt  proof  of  damages  not  alleged, 
and  how  much  graver  the  error  when  mat- 
ters are  considered  which  were  neither  al- 
leged nor  proved.  It  is  apparent  that  the 
discussion  and  evidence  as  to  attorney's 
fees,  doctor's  bills,  and  hospital  charges  were 
offered  to  increase  the  damages  so  as  to  re- 
pay appellee  for  such  expenditures;  and  no' 
doubt  can  exist  that  all  or  a  part  of  them 
were  made  a  part  of  the  verdict  What 
amount  was  so  allowed  Is  not  ascertainable, 
and  therefore  cannot  be  eliminated  by  re- 
quiring a  remittitur,  as  was  the  case  In  Rail- 
way V.  Duelm,  23  S.  W.  596,  affirmed  86  Tex. 
450.  26  S.  W.  406.  In  the  case  of  Railway 
V.  Weseh,  85  Tex.  B93,  22  S.  W.  957,  the 
jndgmuit  was  reversed  because  the  Injured 
person  was  allowed  to  state  that  his  expenses 
were  approximately  ¥750  or  9800,  and  It  was 
held  that  a  remittitur  would  not  cure  the  er- 
ror, because  it  may  have  had  Influence  on 
the  general  verdict  In  this  case  the  esti- 
mate of  the  attorney's  fees  and  other  ex- 
penses wwe  made  In  the  Jury  room,  where 
they  could  not  be  voitllated  and  Inquired 
into  by  a  cross-fficamlnatlon. 

Discussions  and  ex  parte  statements,  such 
as  those  made  In  this  case,  have  reached 
a  limit  of  danger  to  the  rights  of  parties,  and 
they  must  be  condemned  and  discountenanc- 
ed by  appellate  courts.  The  trial  courts  have 
ample  power  to  prevent  a  recurrence  of  soch 
conduct  upon  the  part  of  Jurors  by  dealing 
out  swift  and  r^orous  punishment,  and  they 
should  unhesitatingly  do  so.  Appellate  courts 
haTe  no  such  power,  but  are  ccmflned  to  re- 
Tenals,  which  mere^  iwotect  Di»  interests  of 
the  Injured  party,  and  which  must  necessa- 


rily cause  delay  in  redressing  the  wrongs  a 
plaintiff  may  have  had  perpetrated  on  him. 
By  the  failure  to  take  such  measures  of  re- 
pression in  the  trial  courts  as  will  prevent  a 
repetition  of  such  offenses,  the  rights,  not 
only  of  defendants,  but  of  plaintiffs,  are 
placed  at  the  mercy  of  irresponsible  Jurors. 

Because  of  the  misconduct  of  the  Jury,  the 
Judgment  U  reversed  and  the  cause  ro- 
manded. 


COBB  r.  8TATB, 

(Oonrt  ot  Orimlnal  Appeals  of  Texas.  March 

10, 1813.) 

CKnaiTAL  l£4w  (I  1131*)— 'Affbal— DiBHzaa- 

AL— SCOPB. 

Where  defendant,  pending  his  amteal,  es- 
capes from  jail  and  does  not  voluntarily  return 
within  ID  days  from  the  date  of  hia  escape,  tiie 
appeal  will  be  dlamissed. 

IBd.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  2971-2079,  2086;  Dea  Dig. 
I  IIBL*] 

Appeal  from  District  Court,  Fannin  Coun- 
ty ;  Ben  H.  Denton,  Judge. 

Edwin  Cobb  was  convicted  of  pursuing  the 
occupation  of  selling  intoxicating  liquors  In 
prohibition  territory,  and  he  appeals.  Dis- 
missed. 

a  B.  IMOB,  AflBt  Attar.  GoL,  for  the  State. 

HARPBR,  J.  In  this  case  appellant  ap- 
peal from  a  Jodgm^t  adjudgii^c  him  guilty 
of  pursuing  the  occupation  of  selling  Intoxi- 
cating llquoxa  in  prohlbitioii  territory. 

Accompanying  the  record  is  the  affidavit  of 
the  iditflff  of  Fannin  county,  teaUQring  that 
appellant  escaped  Crom  Jail,  pending  this  ap- 
peal, and  that  he  did  not  voluntarily  re- 
turn witUn  10  days  from  date  of  his  eecapa 
Consequently  the  motion  of  the  Aaalatant  At- 
torn^ Oenwal  tD  dlamlBB  the  case  la  sus- 
tained. 

The  appeal  is  dismissed. 


KELLY  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.  Blarch 

19.  ms.) 

L  CaxuiNAL  Law  ({  1000*)— Appeal— Bills 

OF  EXCXPTION— NeCESSITT. 

The  denial  of  a  continuance  in  a  criminal 
case  cannot  be  reviewed  where  no  bill  of  excep- 
tions was  reserved  thereto. 

[EkL  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  »  2653,  2T80,  2803-2822. 
2826^2827,  2927,  2^8,  2948,  3201 ;  Dec.  Dig.  | 
1090.*] 

2.  CaiMiNAL  Law  a  1097*>— Affkal— Statb- 
HENT  or  Facts— nsonsriT. 

A  denial  of  a  new  trial  in  a  criminal  ease 
on  the  groand  of  newly  discovered  evidence  can- 
not be  reviewed  in  tlie  absence  of  a  statement  of 
facta. 

[Ed.  Note.— For  other  cases,  see  Orhninal 
liw.  Cent  IMg.  S8  2862,  286*7^,  2884j2»88, 
2939,  2941,  2*2,  2947;  Dec.  Dig.  |  10^»} 
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(Tex. 


Ai^wal  ftom  DlBtilcC  Conrt»  OalTOSton 
County ;  Robt  Q.  Street,  Judge. 

W,  Eelly  was  convleted  of  tbeft  from  the 
petwn,  and  he  appeals.  Affirmed. 

a  E.  Lane,  Aast  Atty.  Qol,  for  the  Statb 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  theft  from  the  person;  his  punishment 
being  assessed  at  two  years'  confinement  In 
the  penitentiary. 

[1 , 2]  The  record  is  before  as  without  a 
statement  of  facts  or  bill  of  exceptions.  The 
motion  for  new  trial  complains,  first,  that 
the  case  onght  to  have  been  continued.  There 
was  no  bill  of  exceptions  reserved  to  the  ac- 
tion of  the  court  refusing  to  postpone  or  con- 
tinue the  case.  Second,  on  account  of  newly 
discovered  evidence.  Without  the  evidence 
before  us  we  are  unable  to  intelligently  revise 
this  matter.  As  the  record  presents  the  ap- 
peal to  this  court,  we  find  no  reversible  error, 
and  the  Judgment  is  ordered  to  be'  affiirmed. 


EASON  T.  STATB. 
K3onit  of  Otiminal  Appeals  of  Texaa.  Haich 
19,  1913.) 

1.  InDICFHKNT  AND  IkTOKMATIOW  (|  187*>~ 

QuASHina  ImoBHATion— Gbounds— Snm- 

OJBHCT. 

That  a  complainant  swon  positiTd7  to  a 
■ale,  instead  of  uleglng  that  be  nad  reason  to 

believe  and  did  believe  that  a  sale  was  made, 
was  not  ground  for  quashing  a  complaint  and 
infonnation  for  unlawfully  selling  intoxicating 
liquors. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Informatton,  Gent  IHg.  H  480-187;  Dec. 
Dig.  i  187.*] 

2.  IWDtCTMKNT  AND  iNTOBltATION  (J  137*}— 
QUABHIHO  InFOBUATIOR — GbOUNDB. 

That  a  awtplaint  and  information  for  un- 
lawfully selling  intoxicating  liquors  ^d  not 
negative  the  fact  that  the  sale  was  on  a  pre- 
scription was  not  ground  for  qaashing  it 

[Ed.  Note. — F(H-  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  ff  480-187;  Dec. 
Dig.  I  137.*]  -  " 

Appeal  from  Oouzales  County  Court;  W. 
B.  Qreen,  Judge. 

Frank  D.  Eaaon  was  convicted  of  crime, 
and  he  aH>eaIs.  Aflbmed. 

G.  a.  lAne,  Asst  Att7.  Om.,  for  die  State. 

HABPEB,  J.  Appellant  was  convicted  of 
the  offense  of  sellbig  Intoxicating  liquors  In 
prohibition  territory*  and  his  pnnishmeiDt  as- 
sessed at  a  flne  of  y26  and  20  daytf  confine- 
ment in  JalL 


[1, 2]  Then  are  bo  UUs  of  eroepUaa  and 
no  statement  of  facts  accompanying  the  rec- 
ord. However,  aivellant  moved  to  qoadi  the 
complaint  and  information  on  two  groonds, 
and.  these  should  be  considered:  First,  l)e> 
cause  complainant  swears  positively  to  a 
sale,  Iiutead  of  alleging  "that  he  baa  reason 
to  bettero  and  does  beUere.**  This  presents 
no  ground'  to  quash,  and  neither  does  the 
second,  that  the  complaint  and  infonnation 
does  not  negative  tlie  f&ct  that  a  sale  was 
not  made  on  prescription,  eta. 

The  Jndgmoit  is  affirmed. 


BROADNAX  t.  STATa 

(Court  of  Criminal  Appeals  of  Texas.  Ifardi 
19,  1913.) 

CannNAi.  Law  (S  ^9*)— iNsiBiTcnoiis — Oua- 
iNo  BY  OrmtB  Instbuctionb. 

Where  the  court  in  its  main  diarge,  and  in 
special  charges  requested  by  accused,  presented 
every  phase  of  the  law  applicable  to  the  evi- 
dence, the  refusal  of  other  charges  was  not  er- 
ror. 

[Bd.  Note—For  other  cases,  see  Criminal 
Law,  Cent  Dig.  t  2011 ;  Dec.  Dig.  |  829.*] 

Appeal  from  Dallas  County  Court,  at  Lmw; 
W.  F.  Whltehurst,  Jndge. 

Will  Broadnax  was  convicted  of  crime, 
and  he  appeals.  Affirmed. 

See,  also,  1^  8.  W.  1168. 

O.  B.  Lane,  Asst  Atty.  GflL,  for  the  State. 

HABPER,  J.  Appellant  was  prosecuted 
under  complaint  and  Information  charging 
him  with  selling  intoxicating  Uqaors  in  ter- 
ritory where  prohibition  Is  not  In  force,  with- 
out having  obtained  a  license  to  sell  such 
liquors.  Appellant  moved  to  quash  the  com- 
plaint and  Information  on  the  same  grounds 
which  were  discussed  in  the  case  of  Gill  v. 
State,  160  S.  W.  616,  and  the  court  did  not 
err  in  oTerruUng  the  motltm. 

There  were  no  exceptions  rra^^ed  to  the 
introduction  or  exclusion  of  testimony,  bat 
complaint  is  made  of  the  failure  of  the  court 
to  give  some  special  instructions  requested. 
The  court  in  his  main  charge,  and  In  the 
two  special  diarges  given  at  the  reqnest  of 
a^Kllant^  presented  every  phase  of  the  law 
applicable  to  the  evidence,  and  It  was  wholly 
unnecessary  to  give  any  of  the  other  request- 
ed charges. 

The  judgment  Is  affirmed. 
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BOI/rON  T.  STATE. 
(Court  of  Crimiiial  Appeals  of  Tezai.  llarch 

12,  1913.) 

1.  Cbiuinal  Law  (g  93*)  —  Jdbibdiotion — 
"Opfioial  Misconduct." 

The  failare  of  the  tax  assesBOr  of  a  coun- 
ty to  make  a  report  of  the  fees  collected  by 
him,  at  required  by  law.  It  "official  miscoodnct 
witbin  ConaL  art  5,  |  S,  conferring  on  district 
coartfl  jurisdiction  to  try  all  misdemeanor*  in* 
Tolyii^  official  misconduct,  and  Code  Cr.  Proc 
1895,  art  89,  giving  the  district  coart  exclu- 
sive jnrisi^ctioa  in  cases  involving  official  mis- 
conduct; and  hence  the  county  court  had  no 
jurisdiction  of  a  prosecution  for  soch  failare, 
since  "official  misconduct"  includes  the  failure 
of  an  officer  to  perform  any  and  all  acts  re- 
quired by  law  to  be  performed,  especially  in 
view  of  Rev.  Civ.  St  Iftll,  art  6^,  de6niDg 
"official  misconduct,"  as  nsed  with  reference 
to  the  removal  of  county  officers,  as  Including 
any  willful  failare,  i^sal,  or  neglect  of  an 
officer  to  perform  any  daty  enjoined  on  him  by 
law. 

[Ed.  Note.— For  other  cases,  see  Grimtaal 
Law,  Cent  Dig.  H  129,  137-166;  Dec  Dig.  i 
93.* 

For  other  definitionB.  see  Words  and  Phras- 
es, ToL  6,  pp.  4953-4^] 

2.  Taxation  <|  326*)— Absessobs— OBnanAX 
OFransES— Indictmknt. 

An  indictment  charging  the  tax  assessor 
of  D.  county  with  failing  to  make  a  report  of 
the  fees  coUected  by  him,  reqaired  by  law  to 
be  made  In  counties  having  more  than  15,000 

Eopulation,  should  have  allured  that  D.  county 
ad  such  popolation. 

CEid.  Note.— For  other  cases,  ne  Taxation, 
Gent  Dif.  I  648;  Dec.  Dig.  |  8&.*] 

A[^>e&l  from  Dallas  County  Court,  at  Law ; 
W.  F.  Whltehurat,  Judge. 

James  E.  Bolton  was  convicted  of  crime, 
and  be  appea.U.  BevOTsed  and  remitnded, 
with  Instructiona. 

Bamudl  ft  Adams,  of  Dallas,  for  appelant 
G.  B.  Lan^  Asst  Atty.  Gen.,  for  tbe  Stata 

HAkPEB,  J.  In  this  case  the  appellant 
was  allied  to  be  tax  assesew  of  Dallas 
coontT  on  December  1, 1911.  and  that  be  fell- 
ed to  make  the  repwt  reaulred  by  law  sbow- 
ins  tbe  fiees  ooUected  by  bim  for  the  fiscal 
year  begliming  December  1,  101(^  and  ending 
Kovember  SO,  IBll.  On  the  trial  he  was  con- 
victed, and  bis  pnniSbment  assessed  at  a 
fine  of  flOO. 

[1]  Wbea  Uie  indictment  was  retamed 
Into  the  criminal  district  court  of  Dallas 
comity  on  the  7th  day  of  May,  1912.  tbe 
ju^e  of  that  court  transferred  the  case  to 
the  county  court  of  Dallas  county,  at  law. 
On  the  trial  of  the  case  in  the  county  court, 
appellant  did  not  plead  to  the  jurisdiction  of 
the  county  court,  but  he  has  filed  In  this 
court  a  motion  alleging  that  the  Indictment 
charged  him  with  official  blsconduct  and 
that  the  county  court  has  no  jnrlsdlctlon  of 
that  offense;  but  the  jurisdiction  Is  confer- 
red on  the  district  coart  by  the  Constitution 
and  laws  of  this  state.  There  can  be  no 
qnestion  bnt  that  section  8  of  artlde  5  of  the 


Constitution  confers  on  the  district  courts 
jurisdiction  to  try  all  misdemeanors  Involv- 
ing official  misconduct,  and  that  article  89 
of  tbe  Code  of  Criminal  Procedure  provides : 
"The  district  court  shall  have  exclusive  ju- 
risdiction In  casee  of  misdemeanor  involving 
official  misconduct"  So  the  question  here  to 
be  decided  Is,  Does  tbe  Indictment  allege 
tbat  appellant  was  guilty  of  official  miscon- 
duct? If  80,  the  county  court  bad  no  Juris- 
diction oTer  this  atteaae,  anA  its  Judgment  is 
a  nullity. 

What  Is,  meant  by  the  words  "official  mis- 
conduct" in  our  Constitution  and  Code  has 
been  the  subject  of  judicial  inquiry  In  this 
state  In  a  number  of  cases.  In  the  case  of 
Watson  V.  State,  0  Tex.  App.  21S,  this  court 
held  that  thlA  provision  of  the  Constitution 
related  to  only  such  misdemeanors  "that  in- 
volve unlawful  offidal  behavlw,  wUlful  or 
corrupt  In  Its  nature,  whether  an  act  of 
omission  or  commission.  Involving  moral  tur- 
pitude;" but  In  the  case  of  Hatcb  t.  State. 
10  Tex.  App.  615,  that  case  was  overruled  in 
so  far  as  It  h^  that  tbe  county  court  bad 
Jurisdiction  to  try  an  official  for  failure  to 
perform  any  duty  required  of  bIm  by  law, 
and  beld  tbat  sucb  acts  were  *'omdal  mis- 
conduct' within  the  purview  of  the  Constitu- 
tion and  the  Gode,  and  tbe  district  court 
alone  bad  Jurisdiction  such  offenses.  Tbla 
latter  case  seems  to  be  more  in  consonance 
with  tbe  deflnitlfm  of  '*offldal  mtsoonduct" 
contained  In  the  statutes  of  this  state.  Ar* 
tlcle  0033  of  the  Bevlsed  Givil  Statutes  pro- 
vides that  under  tlie  bead  of  "official  mis- 
conduct" shall  be  included  any  wUlfnl  &U- 
ure.  reftisal,  or  neglect  of  an  oSieet  to  per- 
form any  duty  «ij(rined  on  blm  by  law.  In- 
asmndi  as  tlie  law  makes  it  the  duty  of  tbe 
assessor  to  main  this  rqtOTt,  and  makes  It 
a  mlsdemsanor  few  bbn  to  fttll  to  do  so.  we 
are  of  the  opinion  tbat  such  failure  ren- 
ders him  guilty  of  "ofllclal  misconduct,**  and 
that  the  county  court  had  no  Jurisdiction  of 
tills  ofl^isfe 

In  Mediem  <m  Public  Officers,  |  467,  It  Is 
6ald:  "Tbe  ouidal  doing  of  a  wrongful  act, 
or  tlie  ofl!cer*s  neglect  to  do  an  act  which 
onght  to  have  been  done,  will  constitute  offi- 
dal  misconduct,  although  there  was  no  cor- 
rupt or  malicious  motive."  This  rule  la  also 
approved  In  Thorp  on  Public  Offices.  |  855. 
Thus  It  is  seen  that  whether  we  turn  to  the 
statutory  defioitlDn  of  "official  misconduct," 
or  the  common-law  definition,  these  words 
seem  to  Include  the  failure  to  perform  any 
and  all  acts  required  by  law  to  be  perform- 
ed ;  and,  If  such  be  the  case,  then  under  our 
Constitution  and  laws  the  county  court  had 
no  Jurisdiction  to  try  ai^llant  for  this  of- 
fense, but  the  district  court  has  exclu^ve 
Jurisdiction.  Therefore  the  case  is  reversed 
and  remanded,  with  Instructions  to  tbe  coun- 
ty court  to  retransfer  tMs  case  to  tbe  crim- 
inal district  court  of  Dallas  county.  In  wbidi 
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tbe  Indictmott  was  returned  by  the  grand 
Jury. 

[2]  Thera  are  ottier  QwetlonB  raised  by 
aiq;>^Uant;  bnt^  at  tb»  county  court  bad  no 
Jurisdlctloa  to  try  tbla  offenae^  we  do  not 
dean  than  befm  this  court  in  a  way  we 
BhonM  review  than.  Howeriu,  we  will  add 
we  think  the  indictment  should  have.all^od 
tliat  Dallas  ocmnty  was  a  county  of  tbe  pop- 
ulation named  In  the  act  in  which  ofllcera 
are  required  to  make  a  report;  that  Is*  more 
than  15,000  population. 

Barened  and  ronanded,  with  instructloDs 
to  retransfsr  the  case  to  the  criminal  dis- 
trict court. 


MEMORANDUM  DECISIONS 


8HORMAN  T.  STATS.  (Oonrt  of  Criminal 
Appeals  of  Texas.  Marcb  12,  1913.)  Appeal 
from  District  Goort,  Galveston  County;  Clar 
S.  Briggs,  Judge.  £.  Shennan  was  oonrlcted 
of  crime,  and  he  appeals.  Affirmed.  C  B. 
Lane,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Inasmacb  aa  the  record 
does  not  contain  a  statement  of  facts  nor  bills 
of  exceptions,  the  questions  presented  for  review 
^  tiie  motion  for  new  trial  cannot  be  reviewed. 
The  judgment  Is  afflxmed. 


SCHMIDT  T.  BOTCB.  (Court  of  Civil  Ap- 
peals of  Texas.  Amarillo.  March  8,  1913.) 
Appeal  from  Gblldresa  Coonty  Court;  W.  G. 
Gross,  Judge.  Action  between  William  Schmidt 
aod  J.  C.  Boyce.  From  the  judgment,  Schmidt 
appeals.  Affirmed.  T.  M.  Brooks  and  O.  Von 
Carlowitz,  both  of  Ft.  Worth,  for  appellaDt. 
Hamilton  &  DaTldson,  of  Cbildress,  for  appellee. 

HUFF,  a  J.  TOb  cause  is  affirmed.  There 
is  no  Btatament  of  facts,  and  under  the  finding 
of  fMts  the  trial  court,  the  judgment  of  that 
court  Is  correct  No  reversible  error  being 
pointed  OB^  we  ajBrm  the  Judgment  of  the  court 
below. 


BROWN  T.  CARTER.  (Supreme  Court  of 
Aritansaa,  Dea  4,  1911.)  Appeal  from  Circuit 
Court,  Randolph  County;  John  W.  Meeks, 
Judge. 

PER  ODBXAlf.  Appeal  dlsminedt  for  nm- 
oomidianeB  with  rule  9. 


GHIOAOO,  B.  I.  ft  P.  BT.  CO.  v.  STOW- 
XIB8.   (Supreme  Court  of  AAansas.   Jan.  IB, 


1912.)  Appeal  from  Circuit  Court,  Saline  Coun- 
ty ;   W.  B.  Evans,  Judges 

PEE  CURIAM.  Settled,  and  appeal  diamin- 
ed,  on  iwpellant's  motion. 


McAFDB  T.  STATK.  (Supreane  Oonrt  of 
Arkansas,  Not.  20,  1811J  Appeal  tnan  Cir- 
cuit Conrlv  Glebnnte  Connty ;  Gaorgs  W.  Beed, 
Judge. 

PEB  GUBIAM.  .^nwal  dlsmlwrd.  fsr  &11- 
ure  to  comply  with  conffltlon  prescribad  by  stat- 
ute. 


MAXEX  T.  LOONET.  (Supreme  Court  of 
Arkansas.  Dec.  11,  1911^  Appeal  from  C^- 
cuit  Court,  Stone  County;  B.  E.  Jdtery,  Judge. 

PER  CURIAM.  Appeal  dlmlMDj.  lor  bsb- 
MHnpUaoce  with  rule  9. 


PULLMAN  CO.  T.  McDOUOAL.  (Snptcme 
Court  of  Arkansas.  Jan.  15,  1912.)  Appeal 
from  Circuit  Court,  Garland  County;  cSuvin 
T.  Cotham,  Judge. 

PER  CURIAAL  Settled,  and  appeal  di»- 
missed,  on  appellant's  motlcaL 

RYAN  V.  STATE.  (Supreme  Court  of  Ark- 
ajisas.  Dec  18,  1911.)  App^  from  Circuit 
Court,  Garland  '  Conniy;  Ouvin  T.  Gotham. 
Judge. 

PER  CTURIAM,  Affirmed,  tar  noneonpliance 
with  role  KX 


ST.  LOUIS,  I.  M.  ft  S.  BT.  CO.  t.  BREW- 
ER. (Supreme  Court  of  Arkansas.  Dec  11, 
1911.)  Appeal  from  Circuit  Conrt.  Crawford 
County;  Jeptha  H.  Evans,  Judge. 

PER  CURIAM.  Judgment  entered  by  con- 
sent in  favor  of  appellee  for  $16,2001 


ST.  LOOTS  SOUTHWESTERN  RT.  CO.  v. 
IMPROVEMENT  DIST.  NO.  1,  OF  CLAR- 
ENDON. (Snprone  Court  at  AAansas.  Dee. 
18,  1911.)  AMteal  from  Monroe  Chancer 
Oonrt;  John  M.  Elliott,  Ohancdlor. 

PER  OORIAU.   Appeal  lilflmlird.  tat 
compUanoe  with  rule  9. 


STILLWELL  r.  WULFF.  (Supreme  Oonrt 
of  Arkansas.  Dec.  4,  181L)  Appeal  from 
Arlcansas  Chancoy  Ooort;  John  H.  Elliott, 

Chancellor. 

PER  CURIAM.  Appeal  dlsmiwed  en  appel- 
lant's motion. 


TURNBT  V.  STATE.  (Supreme  Court  of 
Arkansas.  Nov.  20,  191L)  Appeal  from  Cir- 
cuit Court  Searcy  (bounty;  G«orge  W.  Reed, 
Judge. 

PER  CURIAM.  Affirmed,  for  noncompUsac« 
with  rale  10. 
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LOmS  OBIST  BREWING  00.  t.  KBL- 
LER.  (Sapreme  Conrt  of  Hissouri,  tMTision 
No.  1.  Feb.  28,  1918.)  Appeal  from  Circuit 
ConrL  Juper  Coanty;  Henry  L.  Bri^t.  Judge. 
Attacbment  rait  by  the  Louli  Otwrt  Brewing 
Oompuir  ag&inst  S.  A.  Keller.  From  a  judg- 
ment for  plaintiff  for  a  leu  amount  than  claim- 
ed, it  appeals.  Caae  tranaferzed  to  Springfield 
Court  of  Appeals.  Thin  it  an  attachment  suit, 
which  was  fostituted  September  12,  1908,  in 
the  drcnit  court  of  Jasper  count?,  by  the  plain- 
tiff against  the  defendant  The  affidavit  for 
the  attachment,  omitting  formal  parts,  was  as 
follows:  "This  affiant  states  that  he  is  the 
vice  president  and  treasurer  of  this  plaintiff 
corporation,  and  that  he  makes  this  affidavit 
on  behalf  of  said  plaintiff,  and  further  states 
that  the  plaintiff  In  the  above-entitled  cause  has 
just  demands  against  the  defendant  herein,  now 
due,  and  that  the  amount  which  tiiis  affiant 
believes  the  plaintiff  ought  to  recover,  after 
allowing  all  just  credits  and  set-offs,  la  six 
thousand  one  hundred  Mrmtj-frre  and  ^Vioa 
dollars  ($6,175.11),  and  that  tUs  affiant  bu 
frood  reason  to  believe  and  does  believe;  (1) 
That  the  defendant  conceals  himself,  so  that  the 
ordinary  process  of  law  cannot  be  served  upon 
him.  (2)  That  the  defendant  has  absconded 
and  absented  himself  from  bis  usual  place  of 
abode  In  this  state,  so  that  the  ordinary  pro- 
cess of  law  cannot  be  served  upon  him.  (8) 
That  the  defendant  is  about  to  remove  his  prop- 
erty and  effects  out  of  this  state,  with  the  in- 
tent to  defraud,  binder,  and  delay  his  creditors. 
(4)  That  the  defendant  has  fraudulently  con- 
veyed and  assigned  his  propertgr  and  effects,  so 
as  to  hinder  and  delay  bis  creditors.  (5)  That 
the  defendant  has  fraudulently  concealed,  re- 
moved, and  disposed  of  his  property  and  effects, 
fcv  as  to  binder  and  delay  his  creditors.  (6) 
That  the  defendant  is  about  fraudulently  to 
coDTey  and  aaaign  his  proper^  and  effects, 
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so  as  to  binder  and  ddv  Ue  erediton.  (7) 
That  the  defendant  la  about  fraudulently  to 
conceal,  remove,  and  dispose  of  his  property 
and  effects,  so  as  to  hinder  and  delay  his  cred- 
itors." The  defendant  filed  a  plea  in  abate- 
ment, putting  in  issue  the  allmtions  of  the 
affidavit  for  the  attachment  The  suit  upon 
the  merits  was  baaed  on  an  account  stated, 
dated  August  1.  1908,  eondsdng  of  three 
counts,  the  two  first  for  goods  sold  and  deliv- 
ered. The  first  was  for  $3,181.66:  the  second, 
for  S2,386.80;  and  the  third  was  for  $696.76— 
total  $6,175.11.  The  defendant  filed  an  answn- 
to  the  merits,  denying  the  alle^tions  of  the 
petition,  and  set  up  a  counterclaim  in  the  sum 
of  $8,962.01.  The  reply  was  a  general  denial. 
A  trul  was  first  had  upon  the  attachment, 
which  reratted  in  a  verdict  for  the  defendant; 
and  thereafter  a  trial  was  liad  upon  the  mer- 
its, which  resulted  in  a  verdict  for  the  plaintiff 
on  the  first  count  for  the  sum  of  $^181.56, 
and  on  the  second  In  the  sum  of  $2,474.86— 
total  ^666.41.  In  due  time  the  phiintiff  filed 
its  motion  for  a  new  trial  of  the  Issnes  in  tiie 
attachment  proceeding,  whlcA  motion  was  by 
the  court  overruled,  and  the  plaintiff  duly  ap- 
pealed the  cause  to  this  court  There  was  no 
api)eal  taken  h-om  the  merits  by  either  the 

filaintiff  or  defendant.  The  plaintiff  submitted 
ts  case  upon  briefs,  but  the  defendant  is  not 
represented  in  this  court  John  B.  Cdte,  of 
Joplin,  for  appellant  U.  B.  li-valy,  of  Webb 
City,  for  respondent 

WOODSON.  J.  (after  stating  the  facts  as 
above).  It  Is  apparent  from  the  foregoing 
statement  of  the  case,  that  the  only  questions 
involved  in  this  appeal  are  the  correctness  of 
the  rulinfTs  made  oy  the  circuit  court  in  the 
trial  of  tile  attacbment  suit  which,  under  the 
facts  disclosed  by  the  record,  this  conrt  has  no 
autiiority  to  review.  The  cause  Is  tiierefore 
transferred  to  the  Springfield  Court  of  Appeals, 
to  be  disposed  of  according  to  law.  All  concur. 
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ABANDONMENT. 

See  Brdcen,  I  45 ;  Deciis.  I  17B;  Divoice,  iS 
183,  287;  Homeitmd,  H  in.  168,  KM,  181. 

ABATEMENT  AND  REVIVAL 

See  Pleading,  1  111. 

ABORTION. 

See  Incest,  |  16. 

ABSTRACTS. 

Of  lecotd,  see  Aiveal  and  Srror,  S|  681,  718. 

ABSTRACTS  OF  TITLE 

See  Appeal  and  Error,  1 1051;  Beformatlon  of 
Instrnmenti,  1  44. 

ABUTTING  OWNERS. 

See  BailToads.  I  222. 

ACCEPTANCE. 

See  Bills  and  Notes,  K  70-88. 

ACCESSORIES. 

See  Criminal  Law.  {  e». 

ACCIDENT. 

See  New  Trial,  I  167. 

ACCOMPLICES. 

See  Gbnspiracy.  {  23;  Criminal  Iaw,  H  K9, 
69.  780;  Homicide,  |  142;  Indictment  and 
Information,  |  83. 

ACCORD  AND  SATISFACTION. 

See  Novation;  Payment,-  Release. 

ACCOUNT. 

See  Appeal  and  Error,  I  880 ;  Corporations,  | 
123;  Partnership,  I  63;  Pledges,  |  66;  Re^ 
erenee,  |  8;  Snbrogatioa,  |  10;  Trial,  f  262. 

ACCRETION. 

See  NavigaUe  Waters. 

ACQUIESCENCE. 

See  Courts,  i  17;  Divorce.  |  87. 

ACTION. 

See  DlsmiaeU  and  Nonsnit ;  Umltatlon  of  Ac- 
tions. 

n.  HATUBB  AXD  POBM. 

1 27  (Tex.)  A  petition  against  oonnectlng  caiv 
rlers  for  loss  of  certain  cotton  held  to  state  a 


canse  of  action  ex  eontracta  and  not  ex  de- 
licto.— Blder,  Dempster  &  Co.  t.  St  Louis 
Soathvestem  R;.  Go.  of  Texas,  164  S.  W.  975. 

m.  JOniDSBf  SPIiXTTXNG,  OONSOU- 
DATION,  Ain>  SETERANOE. 

I  45  (Tex.Civ.App.)  Despite  the  rule  that  an 
action  upon  tort  maj  not  be  joined  with  one  of 
contract,  unless  the  tort  grows  out  of  or  is  re- 
lated to  the  contract  an  action  in  the  nature  of 
detinue  may  be  Joined  with  one  in  tlie  nature 
of  debt— ^efel  Bros.  &  Winn  Maxwell,  164 
S.  W.  819. 

S45  (Tex.aT.App.)  Hisjtrfnder  of  causes  of 
action  cannot  bar  a  recoveir  on  the  merits,  for, 
if  presented  hj  plea  in  abatement,  it  would 
only  require  plaintift  to  dismiss  to  the  extent 
necessary  to  care  tlie  objection,  and,  if  by  plea 
of  privilege,  would  be  cured  by  transferring  the 
case  to  the  county  in  which  the  venue  snould 
hare  been  laid.— Wichita  Falls  Compress  Co.  v. 
W.  li.  Moody  &  Co.,  154  S.  W.  l<m. 

163  (Tex.Civ.App.)  A  liolder  of  an  accident 
and  health  insnrance  policy,  providing  for  a 
monthly  indemnity  in  case  of  disability,  has  a 
distinct  and  separate  right  of  action  for  each 
monthly  Inatallment.'-Ran  t.  American  Nat. 
Ins.  Ca,  164  8.  W.  645. 

I  57  (Tex.Civ.App.)  An  action  for  the  recov- 
ery of  cattle  held  properly  consolidated  with 
one  for  the  recovery  of  a  promissory  note  and 
the  forecloBore  of  a  chattel  mortgage  upon  oth- 
er cattle,  where  defendant's  cross-complaint 
shows  that  it  was  all  one  transaction.—Tlefbl 
Bros.  &  Winn  v.  MaxweU,  164  S.  W.  319. 

ADJOINING  LANDOWNERS. 

See  Boundaries. 

ADJUDICATION. 

See  Judgment,  H  668-694. 

ADMINISTRATION. 

See  EUecntors  and  Administrators. 

ADMIRALTY. 

See  Shipirfng. 

ADMISSIONS. 

See  XMdesoe,  li  208-200. 

ADULTERY. 

See  Criminal  Iaw,  K  448,  1169. 

}7  (Tex.Cr.App.)  In  a  complaint  and  Infor* 
matlon  for  adnftery  with  C,  it  was  proper  to 
charge  in  one  count  that  accused  was  married  to 
another  person  then  living,  and  in  another 
count  that  O.  was  so  married  to  another  person 
then  living.— Brown  t.  State,  154  S.  W.  067. 


Ver  oases  In  Dec  Dig.  A  Am.  DIft  Kay  So.  Ssrtes  ft  indaxes  ses  same  lepio  and  ssetioa  (D  NUMBER 
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111  (Tex.Or.App.)  Eridence,  on  a  trial  for 
aoultexT,  that  deliTerr  waffons  carried  croceriea 
to  tbe  hooBe  where  it  waa  claimed  accoaed  and 
a  woman  lived  together  aa  man  and  wife  was 
competent.— Brown  t.  State.  1.S4  S.  W.  667. 

On  a  trial  for  adoltery  with  C,  testimony  that 
Jj.,  accuied's  honsekeeper,  married,  and,  after 
living  with  her  hnaband  but  a  short  -time,  re- 
tnrned  to  keeping  hoose  (or  accnaed,  waa  com- 
petent, eBpecially  where  accnaed'i  wiinesa  tes- 
tified to  the  same  effect— Id. 

On  a  trial  for  adulter;  with  O..  teatim<mj  tiiat 
she  waa  a  prostitute  uid  had  preriously  been 
in  a  hoaae  of  proatiTntion,  and  that  accused  Tia- 
ited  her  there  oatenBibly  to  urge  her  to  return  to 
her  home,  and  went  to  her  room  with  her,  was 
competent— Id. 

1 12  (Tex.Cr.App.)  On  a  trial  for  adulter;, 
acoused'a  statement  to  a  witness  that  the  woman 
waa  married  and  her  husband  living  was  com- 
petent.—Brown  V.  State,  164  B.  W.  567. 

1 14  (Tex.Cr.App.)  Evidence,  on  a  trial  for 
aaalieTfrit&i  to  justify  a  finding  that  accoaed 
and  tbe  woman  were  both  marriea,  and  that  his 
wife  and  her  husband  were  livtiiff.— Brown  v. 
State,  154  S.  W.  667. 

Evidence,  oo  a  trial  for  adnlterj,  held  suffi- 
cient to  juitify  the  jury  In  finding  that  accused 
and  the  woman  lived  together  as  man  and  wife, 
and  had  aexnal  intercoorae  while  living  together. 
—Id. 

Oq  a  trial  for  adultery,  aezual  Inteniourse 
while  llvltig  together  may  be  estaUidied  by  cir- 
comatantiai  testimony.- Id. 

ADVERSE  CUIM. 

See  Quieting  Title. 

ADVERSE  POSSESSION. 

See  .Appeal  and  Brror,  I  216;   Oiurts,  I  93; 
Basements.  H  a  86;  BiectmeDt.  |  95;^E8- 
toppel,  S  TO;   Husband  and  Wife,  |  249; 
Imitation  of  Actions;  Tenancy  in  Common, 
.115. 

I.  XATUBB  AMD  BBQinSXTBB. 

CA>  AovmlBlttoa  ot  Kl«kta  fcr  PrMerlytloB 
tm  Oeaeval. 

18  (Ua)  The  title  of  a  county  to  swamp 
lands  granted  to  the  state  by  the  general  gov- 
ernment^ and  b;  the  stete  to  a  county,  ma;  be 
lost  by  adverse  posscasioow— Hlmmelberger-Har- 
rison  Lumber  Co.  v.  Craig,  154  S.  W.  73. 

S  13  (Tex.Clv.App.)  T6  kuitais  a  plea  of  lim- 
itetiouB  In  an  action  to  recover  land,  defendant 
was  bound  to  show,  adverse,  conUnnons,  and 
unbroken  occupancy  of  the  land  for  the  re- 
quired period.— Snow  v.  Letcher,  164  S.  W.  3fKS. 

(SI)  Dttimtlom  bmA  .CoBtiaaltT.  of  Poaava- 

■tOB, 

i  50  <Tez.QV.App.)  Continuity  ot  posBession 
of  an  adverse  claimant  is  broken  by  the  attorn- 
ment of  his  tenant  to  the  owner  of  the  proper- 

a obtained  by  him,  without  any  notice  that 
e  person  In  poa^wion,  who  attorns,  is  holding 
under  one  elaimmg'  adversely  to  bin).— Louisi: 
ana  &  Texas  Lumber  Co.  v.  Alexander,  154  IS. 

w.  m 

f  57  (Tex.Civ.App.)  In  trespass  to  try  title, 
evidence  held  to  sustfiln  a  finding .  tbet  occu' 

rtcy  under  whldi  title  by  adverse  poasession 
cbimed  began'  id  18^  or  1853.— Cook  v. 
Houaton  OU  Co.  bf  Texas,  164  S.  W.  279. 

(FX  P«BtU«  Cbmnietov  •(  Poaacaaloa^ 

1 60  (Ho.)  One  who  obteined  posaession  of 

land  under  an  agreement  executed  by  a  town 
and  held  thereunder  should  not  be  permitted  to 
acquire  title  by  claiming  to  bold  adversely  dur- 
ing the  life  of  the  agreement,  though  the  agree* 
ment  were  ultra  vires.— City  of  St.  Louis  v. 
St.  Louis,  I.  M.  &  S.  Ry.  Ca.  164  S.  W.  55. 

1 60  (Mo.)  A  friendly  possession  subordinate 
and  aubservlent  to  th«  true  title,  or  oqe  which 


is  not  under  a  claim  <tf  ri^t  as  agninst  the 
true  owner,  will  not  ripen  into  title  by  ndvaae 
possession.  —  Himmelberger-Harriaon  Lumber 

Co.  V.  Craig,  164  B.  W.  73. 

A  party  put  into  possession  of  real  estate  by 
tbe  owoer  of  tbe  legal  title,  under  a  contract 
creating  a  relation  in  the  nature  of  that  of 
landlord  and  tenant,  cannot  retain  poasGwrion 
under  a  claim  of  ownersbip.- Id. 

f  61  (Ey.)  Where  a  father  and  his  children 
occupy  land  together,  the  posaeasion  of  the  fa- 
ther 18  in  no  sense  adverse  to  the  diildr«i, 
whether  he  claima  the  land  by  right  of  curtesy 
or  by  deed.— Wllaon  v.  Sutton,  154  S.  W.  3»4. 

S  63  (Mo.)  Where  after  a  contract  by  a  coun- 
ty to  convey  swamp  lands  in  payment  for  rec- 
lamation work,  with  a  provision  that  aeteal  set- 
tlers might  purchase  land  in  their  poaaeaaion. 
a  party  obtained  poBsession  of  a  clearing,  and 
made  further  improvements,  and  his  wife  and 
children  subsequently,  applied  for  paten te  under 
the  contract;  his  posaession  and  that  of  Ids 
wife  and  children  was  not  adverse  to  the  coun- 
ty's title.— Himmelberger-Harrison  Lumber  Co. 
V.  Craig,  154  S.  W.  73. 

'  168  (Mo.)  Ordinarily  color  d  title  does  not 
apply  in  bonndary  dlqmtea.~<3lQyd  FrandE, 
,164  S.  W.  744.  ■ 

1 82  (Tex.C9v.App.)  The  continuity  of  posses- 
sion of  land  relied  on  by  defendant  in  an  ac- 
tion to  recover  land  under  a  plea  of  limit&tioDs 
was  interrupted  by  failure,  for  more  than  a 
year  after  execution  of  deeds  under  which  be 
claims,  to  record  them.— Snow  v.  Letcher,  154 
S.  W.  356. 

S  66  (Mo.)  Where  a  lot  owner  has  his  lot 
surveyed  and  placed  bis  building  one  foot  be- 
yond the  south  line  as  surveyed,  the  wesump- 
tion  is  that  he  intends  to  claim  that  his  lot  ex- 
tended as  far  south  as  hia  building. — Oloyd  v. 
.Fmnck.  164  S.  W.  744. 

?i  85  (Tex.Ov.App.)  In  an  action  wherein  the 
fe  claimed  land  by  adverse  poBsessioo,  a  lease 
taken  by  tbe  husbaiid  from  the  otiier  daimant 
,was  properly  admitted  as  evidence  that  the 
;wife  had  not  held  adversely,  though  the  evi- 
.deuce  conflicted  whether  tbe  husband  had  then 
;abandoned  the  wife.— Smith  v.  Adoue  &  Lobit, 
164  S.  W.  25a 

<0)  PtfrB>eKt  of  Taxes. 

188  (Mo.)  While  the  payment  of  taxes  does 
inot  create  titie  to  land,  nor  the  nonpayment 
'thereof  divest  title,  the  payment  of  taxes  is 
evidence  of  the  eziatence  of  a  claim  of  title  by 
adverse  posseasion.  —  Himmelbenrer-Hanisos 
Lumber  Go.  v.  Crafg,  164  8.  W.  73. 

n.  OnEBATIOH  AHD  HfrjMJT. 

(A>  Bxtomt  of  Possmwloa. 

1 100  (Tex.Clv.App.)  Where  defendant,  clalm- 
ing  title  by  advent  poasessioa,  had  no  written 

evidence  of  title,  except  a  mortgage  which  did 
not  describe  the  boundaries,  and  had  actual  pos- 
^Esion  of  only  four  or  five  acres,  the  court 
ebould  have  charged,  in  view  of  Rev.  <^v.  St 
1011,  art.  5676,  that  defendant's  adverse  pos- 
«ef<8ion,  if  any,  wonld  not  embrace  more  uian 
160  acres.- Fulahear  v.  Deadman,  1S4  8.  W. 
1816. 

'  fi  101  (Tex.Cir.App.)  Poesearaon  of  one  tract 
•of  land  under'  a  deed  conveying  several  trarte 
^^nds  to  alL-ifinow  v.  Letcher,  154  S.  W. 

^  AXB  BBVXBW. 

S  112  <Mo.)  The  burden  fs  on  defendants, 
claiming  by  adverse  possession  In  ejectment,  to 
show  such  possession.— City  of  St  Louis  v.  Sc. 
LouU,  I.  M.  &  S.  Ry.  Co.,  1^  S.  W.  65. 

§  1 12  (Mo.)  In  ejectment  by  the  holder  of  tlie 
record  title,  defendant  had  tbe  burden  of  prov- 
ing an  adverse  possession  of  silcb  character  a< 
vronVi  overthrow  the  legal  title  and  estaltlisb 
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bU  own  or  a  paramount  ontstandinc  title.— 
Himmelberger-Harriflon  Lomber  Co.  v.  Craig* 
154  S.  W.  73. 

}II4  (Ky.)  lo  an  action  to  recover  land, 
Aeatx  held  not  to  establiih  the  title  of  the 
defendant  hj  adverse  pOBieBsion. — Hellard 
Rockcastle  HinioK,  Lnmber  &  Oil  Co..  1S4  S. 
W.  401. 

I  1 14  (Mo.)  EvideDce.  in  ejectment,  held  not 
to  sbow  adverK  pease  Baton  by  daf^ndants  or 
their  predeceuors  of  a  atrip  of  land.— City  of 
St  LouU  T.  St.  LouiB,  I.  mT  &  S.  Ry.  Co.,  IM 
S.  W.  66. 

f  114  <Tez.Civ.App.)  In  an  action  to  recover 
laud,  evidoKie  kaU  inrafficient  to  sustain  a  plea 
of  five  years'  limitations. — Snow  Letcher,  164 
S.  W.  356. 

g  114  (Tex.CIv.App.)  Zu  trespass  to  try  title, 
evidMKe  Aeld  to  sustain  ^«as  of  five  and  ten 
years'  llmitatlon&^-QUMKA  T.  Oppenheimer,  164 
S.  W.  694. 

i  119  (Mo.)  Where  pUlntiffi^  In  an  action 
to  recover  a  part  of  bis  lot  covered  .by  the 

building  of  an  adjoinlnc  owneri  does  not  dis- 
charge the  burden  of  showing  that  defendant 
only  intended  to  claim  to  the  true  line,  defend- 
ant Is  entitled  to  a  peremptory  inatructlim  aa  to 
the  part  covered  by  the  line  on  having  been 
in  possession  the  requisite  length  of  time.— 
Gloyd  V.  Franck,  164  S.  W.  744. 

I  116  (Mo.)  In  a  suit  to  recover  a  narrow 
strip  from  att  adjoining  owner  whose  building 
did  not  cover  the  entire  strip  claimed,  an  in- 
atruction  to  find  for  defendant  if  he  had  been 
in  possession  for  more  than  10  years  before 
the  filing  of  the  petition  is  error,  where  the 
part  of  the  strip  not  coveted  by  the  building 
was  inclosed  wiui  a  wall  within  the  10  years.— 
Gloyd  V.  Franck.  164  S.  W.  744. 

g  116  (Tez.Civ.App.)  In  an  action  for  land, 
claimed  by  defendant  by  adverse  possesaion, 
where  there  was  a  conflict  in  the  evidence  aa  to 
whether  defendant's  husband  had  abandoned 
her,  and  the  husband  had  taken  a  lease  on  the 
land,  an  instruction  that,  "if  you  find  that  de- 
fendant's huabaad  had  not  abandoned  her  dur- 
ing period  of  limitation  and  during  that  period 
leased  the  premises  from  the  plaintiff  yon 
should  find  for  the  plaintiff,"  was  proper.- 
Smith  T.  Adone  ft  Lobit,  164  S.  W.  268. 


ADVERTISEMENT. 


See  Process. 


AFFIDAVITS. 


See  Appeal  and  Brror,  H  190,  389,  799;  Crim- 
inal Law,  IS  625.  956,  1064,  1128;  Injunc- 
tion. §  146:  Justices  of  the  Peace,  S  157: 
T^andlord  and  Tenant,  1  270;  Pleading,  g 
301;  Sequestration,  g  16;  Trial,  g  121.  - 

1 5  (Tez.Cr.App.)  Affidavits  taken  by  the 
counsel  who  made  the  moti<m  for  a  new  trial 
for  accused,  and  sworn  to  before  such  counsel 
as  a  notary  public,  cannot  be  considered.- Hor- 
ton  v.  Stole,  154  S.  W.  227. 

1 9  (Tez.Gr.App.)  Affidavits  In  supiwrt  of  a 
motion  for  a  new  trial  for  newly  diacovered  evi- 
dence cannot  properly  be  token  before  the  ap- 
^^nt'a  attorney.— (Juellar  v.  8tote»  154  S.  w. 

AFFRAY. 

See  HomMde,  f  29a  - 

AGENCY. 

See  Principal  and  Agent 

AGGRAVATED  ASSAULT. 

See  Assanlt  and  Battary,  H  92,  100. 


AGREEMENT. 

See  Cmtraets. 

ALIBI. 

See  Criminal  Law,  SI  776,  1088. 

ALIMONY. 

See  Divorce.  |g  133,  226-287. 

ALTERATION  OF  INSTRUMENTS. 

See  Reformation  of  Instruments. 

AMENDMENT. 

See  Indictment  and  Information,  g  159;  Plead- 
ing, SI  230-254. 
Of  record,  see  Appeal  and  Error,  g  645. 

AMOUNT  IN  CONTROVERSY. 

See  Appeal  and  Error,  g  61. 

ANIMALS. 

See  Carriers,  gg  137.  211-230;  Criminal  Law, 
I  304 ;  Evidence,  K  142,  244 ;  Nuisance,  gg 
5,  50;  Railroads,  (  446;  Salea,  |  273;  Se- 
^tiation,  I  21;  Trial.  H  191,  194,  244, 

g  22  (Tez.Civ.App.)  A  contract  under  which  s 
bailee  agreed  to  care  for  a  colt,  to  treat  it  for 
minor  sickness  or'  injury,  and  to  notify  the  bail- 
or of  serious  sickness  or  injury,  was  not  an  ex- 
press contract  by  the  bailee  to  safely  keep  and 
return  the  colt  so  as  to  make  the  bailee  ap  in- 
surer.—Bagley  V.  Brack,  154  S.  W.  247. 

g  23  (Tex.Civ.App.)  A  complaint,  alleging  that 
plaintill  placed  a  colt  of  a  certain  value  with 
defendant  for  pasturage  and  keeping,  at  a  cer- 
toin  price  per  month,  and  that  defendant  agreed 
to  pasture  and  care  for  the  same  and  return  up- 
on demand,  declared  solely  upon  an  express 
contract.— Bagley  v.  Brack,  154  S.  W.  247. 

In  a  bailors  action  for  the  value  of  a  colt 
which  the  bailee  fails  to  retam,  plaintiff  need 
not  plead  fraud  and  negligence  on  the  part  of 
the  bailee.— Id. 

ANNEXATION. 

See  Municipal  Corporations,  g  86b 

ANSWER. 

See  Pleadhig. 

APPEAL  AND  ERROR. 

See  Assault  and  Battery,  g  100;  Bankruptcy, 
g  306;  Certiorari:  Costs,  I  260;  Courts,  H 
78,  86,  206,  207 ;  Griminal  Law.  gg  728,  960. 
1019-1192:  Divorce,  gg  184,  2sd  288,  287, 
312;  E)minent  Domain,  g  266;  Exceptions, 
Bill  of :  Highways,  g  64 :  Homicide,  gj  332- 
340;  Justicea  of  the  Peace,  gg  157-191: 
Mandamus,  fi  4:  Municipal  Corporations,  f 
642;  New  Trial;  Prohibition;  Tazation,  { 
362i4  ;  Wills,  gg  400,  706. 


11.  MATVlUB  AND  OBOUND8  OF  AP- 
PIXIiATE  JURISDIOTZON. 

I  21  (Mo.App.)  Consent  of  parties  cannot  con- 
fer on  an  appellate  court  jurisdiction  of  the 
snfedect-matter.— Bowles  v.  TroU.  164  S.  W.  871.' 

m.  DECzsioirs  reviewable. 

(C)  Amoaat  or  T»lm«  Is  CoBtrover.|r, 

g5f  (Ky.)  An  appeal  from  a  judgment  for 
$140  will  not  be  diamisaed  where  the  other  par- 
ty had  a  counterclaim  for  fSSO  which  was  de- 
feated in  the  lower  court— F.  W.  Hunt  Con- 
tracting Co.  V.  Tate,  164  S.  W.  12. 
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{D>  Ftamlltr  of  DctonilHatlo*. 

1 78  <Tex.Civ.App.)  A  judfrajeot  soatainlnK  a 
general  demurrer  to  plaintlfiTB  petition  and  dis- 
misBing  the  suit  is  final  and  appealable. — State 
T.  Orange  &  N.  ,W.  B.  Co.,  164  S.  W.  836. 

(B)  Ifature,  ftoops,  asd  Bffeet  of  DmIbIom. 

8  100  (Tex.OivJtpp.)  While  Rev.  Gir.  St 
IQll,  art  4644,  expressly  anthorlMB  appeals 
fiom  ozden  or  judgments  granting,  refosing,  or 
dia^Ting  temporary  injancdoDB,  no  appeal  lies' 
from  an  order  refusing  to  dlMOire  saeb  an  In 
injunction.— Gregory  t.  Houston  Oil  Oo.  of  Tex- 
as. 154  S.  W.  236. 

1 106  fTex.GiT.App.)  An  order  oremiflng  de- 
futdants'  pleas  of  pnvilege  to  be  aned  in  the 
county  of  their  residence  held  not  appealable 
under  Bev.  Civ.  St  1911,  arts.  1833,  20T& 
2079,  and  20S0.— Holmes  t.  Ooalson,  154  S.  W. 
861. 

nr.  BIGHT  OF  REVIEW. 
(A>  PenoBB  Batltlcd. 

I  ISO  (Aril.)  Contractor  for  the  conatmction 
of  a  new  eoarthoiiw  providing  that  the  contract 
afaottld  be  Toid  if  tlie  coanty  was  permanently 
restrained  from  delivering  the  site,  and  made 
a  parl^  to  an  action  in  which  the  county  was 

Sirmanently  enjoined,  held,  after  a  Tidontary 
Bmiasal  as  to  the  county,  not  entitled  to  pxoM- 
cote  an  appeal.— Falls  City  Const  Oo.  v.  City  of 
Ft  Smith,  164  S.  W.  496. 

V.  FRESEMTATXOH   AJib  SBSERVA- 

TioH  nrMWEB  ooTOT  or 
QMvmn  OF  Bfivnsw. 

lA)  lasvea  mmii  QaevtlOMa  la  E<ow«r  Coart* 

1 169  (Ky.)  The  rights  of  litigants  moat  be 
determined  according  to  the  issues  raised  by  the 
pleadings  and  evidence,  and  not  according  to  is- 
sdee  raised  for  the  Aiat  time  in  a  brief  filed  on 
appeal.— LonlsviUe  *  N.  B.  Go.  t.  Allen,  IM  8. 
W.  871. 

1 171  QSo.)  Defendants  cannot  rely,  on  ap- 
pWt  on  a  theory  of  the  cause  not  presented  to 
the  trial  court— Gordon  t.  Million,  154  S.  W. 
99. 

1 171  (MObApp.)  Where  parties  took  and  snc- 
cMsfally  maintained  at  the  trial  the  position 
that  a  word  in  a  contract  was  to  be  taken 
either  in  its.  ordinary  or  trade  meaning,  and 
that  evidence  to  show  what  the  parties  undei^ 
stood  it  to  mean  was  not  competent,  they  coold 
iMt  change  their  theory  on  api)eal  and  complain 
that  the  court  erred  in  following  this  theory.— 
Jenkins  v.  Springfield  Reducticm  &  Chemical 
Co..  164  8.  W. 

i  172  (Tex.Clv.App.)  A  claim  not  pleaded  or 
asserted  by  plaintiff  below  cannot  be  considered 
on  appeal.— Crum  v.  Slade  &  Bassett,  154  8.  W. 
S61. 

1173  (Ark.)  Defendants,  on  appeal  from  a 
judgment  on  a  stock  subscription  contract,  can- 
not queedoQ  plalntifTs  right  to  sue  because  of 
a  claimed  assignment  of  the  contract.  If  that 
question  was  not  presmted  at  the  trial. — Snod- 
gam  T.  B.  A.  Zander  &  Co.,  164  S.  W.  212. 

iBi  ObjMtloas  mm*  Hotlwas.  mm*  Ball«» 
Tfeoreoa* 

I  187  ^ex.Civ.App.)  Where  misjoinder  of  de- 
fendants is  not  pleaded,  it  cannot  be  unced  on 
app^'al. — Kirby  liumber  Co.  v.  Cunnin^am,  164 
S.  W.  288. 

i  (90  (Ky.)  An  objection  that  an  attachment 
affidavit  was  insuffldent  could  not  be  reviewed 
when  made  for  the  first  time  on  appeal— 
Woods  v.  Davis,  164  S.  W.  906. 

I  190  (Tez.Civ.App.)  Objection  to  the  Inva- 
tidi^  of  a  writ  of  sequestration  first  raised  1^ 
assignment  of  error  on  appeal  cannot  be  »- 
viewed.— Beam  t.  HaileBS,  164  S.  W.  613. 

i  193  fTenn.)  Wh«e  a  subject  not  distinctly 
alleged  was  treated  by  the  chancellor  and  par- 


ties without  objection  as  if  tt  were,  an  order 
of  reference  submitting  it  must  be  treated  as 
a  constmction  of  the  bill  by  both*^rCie«i  and 
it  is  too  late  to  object  on  error.— -HawUna  t. 
UnbbeU  &  Houser,  164  S.  W.  U46. 

1197  (Mo.App.)  Where  It  was  not  aoggested 
ow  that  tlie  evidence  did  not  respMid  to  the 
issues  or  was  not  admissible  under  the  pedtieo, 
those  objections  cannot  under  the  statute  be 
first  raised  on  appeaL— Yeney  v.  Fartli,  154  S. 
W.  793. 

1 205  (Ky.)  In  the  absence  of  offers  of  pcoot 
the  exclusion  of  questions  shows  no  error;  (or 
it  cannot  be  presumed  that  the  evidence  aoogbt 
to  be  elicited  was  competent— Blay  T.  Ommon- 
wealtb,  164  S.  W.  1074. 

S  205  (Mo.App.)  Where  there  was  no  offer 
to  prove  what  the  answer  would  have  been, 
the  exclusion  of  a  question  is  not  reversible 
errw. — Bowman  v.  Maroeliae  Goal  tt  Mining 
Co.,  164  8.  W.  891. 

{216  (TeLCivJlpp.)  In  the  absence  of  re- 
quest for  aabmimion  of  an  issue,  appellant  can- 
not o>midaln  of  tiie  omission  to  mstroct  there- 
on, even  where  there  is  evidenoa  to  aappoxt  It^ 
Stratton  v.  Blley,  154  8.  W.  0061 

S2r6  (Tex.GivJlpp.)  Failure  to  diarge  on 
the  measure  of  damages  is  an  exception  to  ti>e 
rule  that  omissiiHi  to  <^arge  cannot  be  con- 
plained  ott  unices  a  special  ataige  was  requeit- 
ed.— Quanab*  A.  ft  P.  I^.  Go.  v.  Galloway,  154 
S.  W.  663. 

1 216  (Tez.Civ.App.)  Plaintiffs,  in  trespass 
to  try  title^  cannot  oomi^in  of  a  failare  to 
submit  an  issue  wheUier  defendants,  who  plead- 
ed ten  years*  limitations,  cultivated,  used,  and 
enjoyed  the  land  during  that  time,  unless  sach 
submission  was  reqaested.-^ibsoD  Oppen- 
heimer,  154  S.  W.  m. 

I  230  (Mo.App.)  An  objection  to  a  qnestioo, 
not  made  until  the  answer  was  given,  was  too 
late  to  be  considered  on  appeal,  unless  the  rec- 
ord shows  that  the  witness  answered  so  quick- 
ly that  there  was  no  time  to  object — Peoerkom 
V.  St.  Louis  Transfer  By.  Co.,  154  &  W.  836. 

I  232  (Mo^  An  objection  by  defendants  to  the 
aofnission  of  an  agreement  f n  evidence,  ezecated 
by  a  town,  that  "it  ia  not  bindiqg  on  us"  would 
not  support  a  contention  on  appeal  that  sodh 
agreement  was  ultra  vires  and  unauthorised  by 
the  town.— City  of  St  Louis  v.  St  Louis,  L  M- 
&  8.  By.  Cq.,  164  S.  W.  56. 

1 247  (Mo.)  An  objection  below  to  the  admis- 
sion of  evidence  cannot  be  dianged  on  appeaL 
—City  of  St.  Louis  v.  St  Louis,  I.  M.  &  8.  By. 
Co.,  154  8,  W.  66, 

(O  Bxaoptloaa. 

1 270  (Mo.App.)  Error  In  ovemling  motion 
for  new  trial  cannot  be  considered,  unless  ex- 
ception be  preserved  to  the  order  overruling  it— 
Recar  v.  Becar,  154  S.  W.  423. 

an  Motloaa  for  Hew  Trial. 

{281  (Tez.CIv.App.)  Asrignments  based  on 
errors  not  complained  of  in  the  motion  for  new 
trial  as  required  by  Civil  Appeals  Rules  23  and 
24  (142  8.  W.  zlO  cannot  be  reviewed.— San  An- 
tonio &  A.  P.  By.  Co.  V,  Gray,  154  S.  W.  12^ 
1 283  (Ky.)  An  action  by  a  vendor,  aft^r  ten- 
der of  a  deed,  to  recover  the  balance  of  tl>e 
purchase  price  and  to  enforce  a  lien  on  tlte 
land  therefor,  was  an  equitable  action;  and, 
there  having  been  no  issue  out  of  chancery,  a 
motion  for  a  new  trial  or  to  vacate  the  jode- 
ment  was  not  necessary  In  order  to  bring  tbe 
whole  case  to  the  Oouit  of  ^peals  fbr  review. 
-Nickek  v.  Collins;  lUn.yf.  1000. 

S20I  (Tex.Civ.App.)  An  objection  that  tbe 
court  erred  in  refusfug  to  give  a  peremptory  in- 
struction for  defendant  on  tbe  ground  that  it 
was  not  'shown  that  plaintiff's  antgnor  lived  in 
the  precinct  where  the  snlt  was  brought  conM 
not  oe  reviewed,  where  it  was  not  set  op -as  a 
ground  for  new  trial,  aa  xeqalrsd  1^  Ooort  eC 
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Appealg  Bnle  SB  fl42  S.  W.  xii).— Carathen  T. 
Lfnk,  154  S.  W;  330. 

1 302  (Mo.)  Defendant  is  not  deprived  of  tbe 
right  to  reriew  of  an  instrnction  excepted  to, 
because  it  waa  described  in  the  motion  for  new 
trial  as  plaintiff's  instruction  No.  3,  whereas 
the  proper  serial  number  was  S,  where  onl; 
three  inatrnctionB  were  given  for  plaintifF. — 
Sbinn  United  Rja.  Co.  of  8t  Lonis,  164  S. 
W.  108. 

{302  (Mo.App.)  An  assignment  of  error, 
though  differing  in  language  from  the  motion 
for  a  new  trial,  heJd  to  BabataatiaUr  put  in 
iasne  tiie  wnonnt  of  the  verdict.— Fisher  t. 
Oliver,  154  S.  W.  453. 

i  302  crex.Civ.App.)  Under  the  amended 
rules,  an  objection  to  the  charge  not  induded 
in  the  motion  tor  a  new  trial  is  not  available  on 
appeal.— Ft.  Worth  &  R.  G.  Ry.  Co.  v.  Poin- 
deiter,  164  S.  W.  681. 

VI.  PARTIES. 

S  322  CI^x.Giv.App.)  In  an  action  on  a  note, 
partners  against  whom  defendant  demanded 
judgment  over  held  necessary  parties  to  a  writ 
of  error  brought  by  him  to  review  a  judgment 
against  him  on  the  note  and  against  the  part- 
ners aa  indorsers. — Ferguson  t.  Beaumont  Land 
&  BnildiDg  Co..  164  S.  W.  803. 

f  327  nUo.App.)  Where  plaintiff  dismissed  as 
to  one  of  tbe  defendants,  when  the  case  was 
tried  before  a  justice  of  the  peace,  he  was  not 
a  proper  party  to  a  subsequent  writ  of  error 
from  the  Conrt  of  Appeals.- State  ex  rel.  Blair 
T.  Oamett  Mining  CS.,  164  S.  W.  168. 

I  332  (Mo.App.)  Under  Rev.  St.  1909.  I  1025. 
suggestion  of  death  of  a  relator  occurring  be- 
fore Judgment  should  be  made  to  the  trial  court 
—State  ex  rel.  Blair  t.  Oamett  Mining  Co., 
164  S.  W.  16& 

1 336  (Mo.App.)  Where  two  defendants,  against 
whom  judgment  was  rendered,  were  not  made 

Sarties  to  proceedings  In  error,  as  required  by 
lev.  St  1909,  S  2058,  the  error  was  cured  by 
leave  granted  at  their  request  to  Join  in  the 

Sroceedings.  ms  authorised  by  section  2066.— 
tate  ex  rd.  Blair  t.  Oatnett  Uiolng  Co.,  154 
S.  W.  16& 

▼n.  REQUISITES  AHD  FBOCEZSINOS 
FOB  TRANSFER  OF  CATTSE. 
(A)  Time  of  Talctnv  Prooeedl&ir*. 

1 343  (Ky.)  Where  no  motion  for  a  new  trial 
or  to  vacate  the  judgment  was  necessary  to  an- 
tborize  an  appeal,  and  appellant  within  two 

J ears  from  the  judgment,  filed  a  copy  of  the  or- 
er  overruling  the  motion  to  vacate,  but  not  a 
copy  of  the  judgment,  the  clerk  improperly  al- 
lowed the  appeal,  under  Civ.  Code  Proc.  i| 
734,  745,  and  it  would  be  dismissed  on  motion. 
—Nickels  v.  Collins,  164  S.  W.  1000. 

(0)  P«nn«at  of  Fees  or  Coat*,  mmt  Bond« 
«r  Otber  Seoarltlea. 

f  374  (Tex.Civ.App.)  Where  suit  was  institnt-- 
ed  by  the  state  against  a  railroad  company  to 
recover  penalties  for  failure  to  install  proper 
toilets  at  a  station,  the  district  and  county  at- 
torneys and  the  county  to  whom  the  recovery 
was  payable  were  not  parties  in  such  a  sense  as 
to  require  an  appeal  bond  on  an  appeal  by  the 
state.— State  t.  Orange  &  M.  W.  R.  Co.,  164 
S.  W.  335. 

8  389  (Tex.av.App.)  Under  Sayles*  Ann.  Civ. 
St  1897,  art  1401,  authorizing  ttie  trial  court, 
if  in  session,  or  the  judge  of  tbe  county  court, 
to  determine  the  rieht  of  a  party  to  appeal  by 
pauper's  oath,  a  judge  of  the  district  court  had 
no  power  to  swear  an  appellant  to  an  affidavit 
in  forma  pauperis  after  he  had  adjourned  the 
term.— Dixon  t.  Lynn,  154  S.  W.  656. 

(D)  Writ  of  BvMVi  'Oitatl€»M(  ov  ]l«tlM. 
1407  (Mo.)  A  writ  of  ettor  wiU  be  dismissed 
on  motion  for  failure  of  plaindflF  in  error  to 


cause  notice  of  the  writ  to  be  served,  as  re- 
quired by  Rev.  St.  1909.  |  2071,  20  days  before 
the  return  day;  service  more  than  20  days  be- 
fore the  presentation  and  heariDg  of  the  writ 
being  insoffleient— Qarth  t.  Motter.  154  S.  W. 
733. 

X  RECORD  ANB  FR0CEEDIN08  KOT 
nv  RECORD. 

(A)  Hatters  to  be  Shown  br  Record. 

1490  (Tex.Civ_App.)  An  assignment  of  error 
based  on  a  bill  of  exception  to  the  admission  of 
evidence  not  disclosing  the  ground  of  objection 
thereto  will  not  be  considered  by  an  appellate 
court— Stratton  v.  Riley,  154  S.  W.  606. 

An  assignment  of  error  in  the  exclusion  of 
evidence  cannot  be  considered  where  the  bill  of 
exertions  does  not  set  ont  tbe  objection  there- 
to.—Id. 

(O)  HMeaaltr  of  Bill  of  Bsaeptleaa,  OaM. 
or  StstemoBt  off  Faeta* 

8  544  (Ey.)  In  the  absence  of  a  bill  of  ex- 
ceptions in  the  record,  the  only  question  that 
can  be  determined  upon  an  appeal  is  whether 
the  judgment  is  supported  by  the  pleadings. — 
Bobbitt  V.  Blakemore,  154  S.  W.  941. 

8  547  CI^'Civ.App.)  An  assignment  of  error 
to  the  overruling  <h  d^endanfs  first  applica- 
tion for  a  continuance  cannot  be  ctmsi^red  if 
it  Is  not  sustained  hy  bill  of  exceptions.— Al- 
brecbt  V.  Lignoaki.  154  S.  W.  354. 

1 547  (Tez.CiTJipp.)  Action  of  tiie  conrt  In 
overruUng  a  motion  to  contbrae  tbe  caose  and 
in  striking  the  case  from  the  jury  docket  Is 
not  reviewable,  when  not  presented  in  bills  of 
exceptions,  as  required  by  rules  of  court — Bar- 
ton V.  R.  P.  Ash  &  Co..  164  S.  W.  608. 

8  548  CI^x.Civ.App.)  Rulings  on  the  admis- 
sion or  exclusion  of  evidence  are  reviewable  only 
when  presented  by  a  proper  bill  of  exceptlona — 
Smyer  v.  Ft.  Worth  &  Denver  City  By.  Co.. 
1B4  S.  W.  336. 

The  giving  or  refusing  of  instructions  is  not 
reviewable,  in  the  absence  of  a  statement  of 
facts,  except  where  tbe  error  in  the  chatge  is 
80  apparent  as  to  leave  no  doubt,  but  that  the 
jury  s  finding  was  controlled  thereby. — Id. 

I  548  {Tex.Civ.App.)  Assignments  of  error  to 
instructions  on  the  ground  of  insufficiency  of 
the  evidence  to  sustain  them  cannot  be  review- 
ed in  the  absence  of  a  statement  of  facts.— Al- 
brecht  v.  Lignoski,  164  S.  W.  364. 

1 549  (Mo.App.)  While  the  filing  of  a  motion 
for  itew  trial  and  tbe  court's  action  thereon 
must  appear  in  the  record  proper,  an  exception 
to  the  court's  ruling  tfaere<m  can  only  appear  in 
tbe  bill  of  exceptitms.- Scott  v.  Kansas  City. 
ft  T.  Electric  Ry.  Co.,  164  S.  W.  862.. 

8  549  (Tex.Civ.App.)  Assignments  of  eRor, 
based  on  rulings  upon  the  special  exceptions  to 
pleading,  could  not  be  reviewed,  in  the  sbsence 
of  a  statement  of  tacts  and  bill  of  exceptions.— 
Smyer  v.  Ft,  Worth  &  Denver  City  By.  Co., 
164  S.  W.  386. 

8  549  (Tex.Civ.App.)  Objections  to  the  exclu- 
sion of  testimony  are  not  reviewable  in  the  al>- 
sence  of  a  statement  of  facts  showing  that  the 
objections  were  proper^  made  and  exception  to 
the  court's  ruling  saved.— Albrscht  t.  Ugnoskl, 
154  S.  W.  354. 

1554  (Mo.)  A  motion  to  affirm  will  not  be 
sustained  merely  for  a  failure  to  file  a  bill  of  ex- 
ceptions, if  the  record  proper  is  before  the  court 
and  can  be  reviewed  to  see  If  the  judgment  Is 
one  that  could  be  Altered  on  the  pleadings. — 
Craig  T.  St  Louis  ft  8.  F.  Ry.  Go.,  154  S.  W. 
77. 

(D)  Ooatents,  IIkUhk,  aad.  SetUMaurt  mt 
Ommm  or  BtMemeMt  of  VmAs. 

1 558  (Tex.GiT.Apn.)  Parties  brought  into  the 
suit  by  appellant,  out  who  did  not  sign  the 
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itatement  ct  tuti,  are  not  bound  br  it— Lop- 
ton  T.  WUbnunriM  8.  W.  2aL 

(B)  AbatVMta  of  BeeovA. 

1 584  (Mo.)  Abstracts  of  the  record  aboald 
distingaish  between  the  parts  of  the  record 
which  relate  to  the  bill  of  ezceptions  and  to  the 
record  proper.— GxossiDan  t.  United  Bys.  Oo.  of 
8t  liooia,  IM  S.  W.  a6L 

(F)  Hairing,    Form,    wmt    Il«««t«ttM  of 
TnBMTlpt  «r  R*tiirm. 

1 60 1  (Tez.CiT.App.}  A  statement  of  facts 
copied  into  the  transcript  shoold  be  considered 
when  there  is  no  objection  by  the  appellee.— 
B.  P.  Rowson  &  Co.  v.  McKinney,  IM  S.  W. 
603. 

Acts  32d  Leg.  c.  119,  1  12.  relating  to  the 
preparation  and  filing  of  statements  of  fact, 
and  expressly  repealing  Acts  31et  Leg.  (1st  Ex- 
tra Sesa)  c.  39,  S  13,  applies  only  to  appeals 
from  county  courts  where  a  stent^rapher  has 
been  appointed  on  application  of  a  party  to 
report  the  oral  evidence  in  the  caae.— Id. 

(H)  TraBaalsBlon,   FUInv,  Prlnttnvi 
Service  ot  Ooplea. 

1 621  (Mo.)  Laws  1911,  p.  139,  relating  to 
time  of  filing  bills  of  ezceptlona,  only  applies 
to  cases  where  there  was  a  right  existing  to  file 
a  bill  of  exceptions  when  the  act  took  effect— 
Craig  T.  St  Lonis  &  S.  V.  By.  Co.,  164  S.  W. 
77. 

fl)  DMtMta,  Olijeetlona,  AmeadatMit,  aad 

CorreetloB. 

i  644  (Mo.App.)  Though  no  objection  Is  made 
to  the  record  on  appeal,  it  is  the  court's  duty 
to  scan  the  record,  and,  discoTerlng  a  fatal 
omission,  to  refuK  to  constder  the  nil  of  ex- 
ceptions, and  to  affirm  the  jndgmfmt,  in  the 
absence  of  errw  appearing  on  the  face  of  tiie 
record  proper. — Scott  v.  Kansas  City,  L.  &  T. 
Electric  By.  Co..  IM  S.  W.  862. 

1 649  (Mo.Appl)  A  motion  to  affirm  on  the 
ground  that  an  exception  to  tbe  overraling  of 
appellant's  motion  for  a  new  trial  erroneously 
aimeared  in  the  abstract  of  the  record  proper 
and  not  in  the  Mil  of  exceptions  would  be 
granted,  in  the  absence  of  error  appearing  on 
the  face  of  the  record  proper,  and  a  motion  for 
leave  to  amend  on  tbe  ground  that  the  error 
was  the  result  of  inadvertence  woold  be  denied. 
—Scott  T.  Kanaaa  City,  I*  &  T.  Electric  By. 
Co..  Iff4  S.  W.  862. 

8  659  (Tex.CiT.App.)  On  rehearing  where  an 
issue  in  both  courts  as  to  whether  a  final  judg- 
ment included  a  default  judgment  as  to  one  of 
several  defendants  had  been  argued  In  both 
courts,  a  writ  of  certiorari  will  not  be  awarded 
to  perfect  the  record  to  show  that  a  default 
judgment  has  been  entered  nunc  pro  tunc— Dan- 
ner  v.  Wallier-Smith  Co..  IM  8.  W.  295. 

CJ)  C«Mifllmtv«ac«s  and  Bire«t.  latpeaehlnB 
and  Contradlctlnv* 

S  664  CTex.Civ.App.)  Where  the  atatemrat  of 
facts  did  not  show  that  a  witness  testified  to 
tbe  facts  set  out  in  the  bill  of  exceptions  and 
complained  of  In  an  assignment  of  error,  the 
court  of  review  could  not  decide  that  error  ex- 
Uted.— liind  t.  Beeves  &  Co.,  154  S.  W.  862. 

(K)  Q.Bestlona  Preiented  for  Review. 

1671  (Ky.)  While  it  is  not  essential  that  a 
federal  question  should  be  raised  in  the  trial 
court  in  any  special  form  to  Justify  review  on 
appeal,  the  facts  upon  which  it  rests  must  be 
presented  in  the  record. — Louisville  ft  N.  R. 
Co.  T.  Woodford,  IM  8.  W.  1083. 

1671  (Mo.)  Where  the  bill  of  exceptions  does 
not  set  out  tbe  motion  for  new  trial,  or  state 
that  it  was  overruled,  or  that  an  exception  was 
taken  to  the  order  oTerruling  it,  only  the  rec- 
ord proper  may  be  reviewed ;  the  bill  of  ex- 
ceptions being  the  proper  place  for  euch  mat- 


ter—Grossman T.  United  Bys.  Go.  of  SL  Louis, 
IM  S.  W.  66. 

1688  (Ky.)  Misconduct  of  counsel  must  be 
shown  by  the  hill  of  exceptions,  or  it  cannot  l>e 
renewed  on  appeal.— Akera  t.  ft^iUerson,  IM 
S.  W.  1101. 

1 690  (Tex.GiT.App.)  Where  the  statement  of 
facts  does  not  show  the  admission  of  testimony 
complained  of,  an  assignment  of  error  will  tie 
overruled.— Lind  v.  Beeves  &  Co.,  IM  S.  W. 
262. 

S  690  (Tex.Civ.App.)  Objection  to  tbe  refusal 
to  permit  a  witness  to  answer  a  question  is  not 
reviewable  if  the  record  does  not  show  what  thf> 
answer  would  have  been.— Albr«^t  v.  Iiignoski 
IM  S.  W.  854. 

S  692  (Tex.Civ.App.)  Error  in  ttie  exclnmon 
of  evidence  cannot  be  reviewed,  where  the  bill 
of  exceptionB  fails  to  show  what  the  witnew 
would  have  testified  in  answer  to  tbe  ques- 
tion.—Stratton  T.  Biiey,  IM  S.  W.  606. 

(L)  Matters  Hot  Appareat  of  Beoord. 

1 7 13  (Kt.)  Instructions  not  made  a  part  of 
tbe  record  by  order  of  court  or  bill  of  exf^pttons 
or  embodied  in  the  bill  of  exceptions,  conld  noi 
be  considered  on  appeal,  though  copied  in  th*> 
transcript  by  the  clerk. — Mudd  v.  Shroader,  IM 
S.  W.  21. 

{  713  (Mo.)  Where  the  abstract  of  the  record 
proper  fails  to  show  the  filing  of  a  modon  for  a 
new  trial,  although  it  is  shown  by  tbe  abstract 
of  a  purported  bill  of  exceptions,  only  the  record 

£ roper  is  before  the  court  for  cousidentioii. — 
lalton  v.  Register.  IM  8.  W.  67. 
$716  (Mo.App,)  A  finding  and  Judgment  not 
showing  tbe  theory  on  which  they  were  made 
must  not  be  disturbed,  if  from  examination  of 
the  record  the  appellate  court  finds  any  sub- 
stentiai  evidence  tending  to  show  any  reaatm- 
aUe  tiieory  on  which  tiie  Judgment  may  stand. 
—J.  Thomas  ft  Son  t.  Brown,  154  8.  w.  423. 

ZI.  AMIOH3IEHT  OF  ERBOBS. 

1 719  CTenn.)  A  subject  on  which  no  aaaign- 
ment  is  made  need  not  be  considered. — Hawkins 
v.  Hubbell  ft  Hooaer,  IM  S.  W.  1146. 

1 719  (Tez.CiTJkpp.)  A  judgment  anstaSning 
a  genersi  demurrer  where  the  petition  states  a 
good  cause  of  action  constitutes  fundamental 
error  apparent  on  tbe  face  of  the  record,  and 
will  be  reviewed  without  assignments  of  error  in 
the  lower  court— Hankamer  t.  County  Com'rs' 
Court  IM  S.  W.  623. 

{724  (Tex.ClT.App.)  Where  certain  assign- 
ments of  error  do  not  point  out  tbe  proceedings 
contained  in  the  record  so  as  to  identify  the 
matters  oUected  to  as  required  by  Civil  Appeals 
rule  25  (162  8.  W.  xii),  they  cannot  be  review- 
ed,—San  Antonio  ft  A.  P.  Ry.  Co.  v.  Gray,  IM 
S.  W.  229.  . 

I  728  (Tez.Civ.App.)  An  assignment  of  error 
to  the  admission  of  long  answers  to  long  inter- 
rogatories as  not  responsive  and  stating  a  mere 
conclusion  will  not  be  considered,  where  it  doe^t 
not  point  out  what  part  of  tbe  answer  was  not 
responsive,  and  what  part  was  the  ojunion  or 
conclusion  of  ttie  witness.— Pecos  ft  N.  T.  By. 
Co.  V.  Bishop,  IM  S.  W.  306. 

S  730  (Tex.CivJlkpp.)  A  contention  that  an  er- 
roneous charge  was  sufllclent  to  require  the 
court  to  give  a  correct  one  on  tbe  subject-mat- 
ter could  not  be  considered  under  an  assigumeDt 
that  the  court  erred  in  refusing  the  charge  re- 
qaested.— Wichita  Falls  Compress  Co.  v.  W.  h. 
IMoody  &  Co.,  IM  S.  W.  1032. 

§  73 1  (Tex.Civ.App.)  Aasigoments  of  error 
that  the  verdict  is  contran-  to  the  law,  diat  it 
is  not  supported  by  the  evidence,  and  that  it  is 
contrary  to  the  great  preponderance  of  the  evi- 
dence are  too  general  to  be  reviewed. — Alexander 
v.  T^uisiana  ft  Texas  Lumber  Co.,  IM  S.  W. 
235. 

I  732  (Tex.Giv.App.)  An  assignment  that  "the 
court  erred  in  oTerxvling  the  defmdant^  motion 
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for' a  Dew  trial  (or  the  reasons  assigned  in  said 
motion"  is  too  general  to  be  considered.— Smith 
V.  Adoue  &  Lobit,  154  S.  W.  258. 

I  738  (Tez.Civ.App.)  An  assignment  of  error 
complainiDg  of  the  admission  of  the  testimony 
of  a  certatQ  witness  as  a  whole  could  not  be 
sustained  wbere  part  of  such  testimony  was 
admissible.— Mott  t.  Spring  Garden  Ins.  Co., 
164  S.  W.  658. 

1 742  (Tex.Cir.App.)  Assignmeat  of  error  to 
part  of  a  charge  will  not  be  considered,  where 
the  statement  under  the  assiEnment  does  not 
show  that  the  instruction,  if  erroneous,  was 
harmful.— Texas  Lumber  Mfg.  Co.  v.  Prince, 
154  S.  W.  231. 

}742  (Tex.Civ.App.)  An  assignment  of  error 
complaining  of  the  refusal  of  an  instruction 
could  not  be  considered,  wbere  neither  the  prop- 
osition nor  statement  pointed  out  any  evidence 
showingthe  relevancy  of  tiie  instnienon  to  tiie 
factB.-^rinltr  ft  B.  V.  By.  Co.  v.  UcCone,  154 
S.  W.  237. 

§742  (Tex.Civ.App.)  An  assignment,  that  "the 
court  erred  io  sastainins  the  demurrer  to  sugges- 
tions of  improvements,^'  sabjoined  by  the  prop- 
osition that  "defendant's  amended  suggestion 
of  improvements  was  pleaded  in  accordance  with 
the  statutes,  and  defendant  was  entitled  to  their 
value,"  followed  by  the  statement  that  "defend- 
ant's first  amended  suggestion  of  improvements 
was  in  accordance  with  the  statutes  of  Texas, 
art.  4813,  which  as  the  present  law,"  cannot  be 
considered,  under  court  rule  31  (142  8.  W.  zlii). 
—Smith  V.  Adoue  ft  Lobit,  154  S.  W.  268. 

J I  742  (Tex.Civ.App.)  Assignmeuts  of  error  not 
lowed  by  statements  will  not  be  considered ; 
reference  to  bills  of  exceptions  being  insufficient. 
— Lnpton  V.  Wiltmann,  164  S.  W.  261. 

Assignments  of  error  to  the  refusal  of  instruc- 
tions are  not  reviewable,  where  they  are  not 
set  out  in  the  assignments  nor  in  the  statement 
thereunder.- Id, 

{ 742  (Tex.Civ.App.)  Where  the  statement, 
under  an  assignment  of  error,  does  not  show  the 
admission  of  testimony  complained  of.  the  as- 
signment will  be  overruled. — lind  v.  Reeves  ft 
Co.,  154  S.  W.  262. 

{742  (Tex.Civ.App.)  Assignments  of  error 
complaining  of  a  chai^  as  assuming  that  133 
head  of  plaintiffs*  cattle  were  damaged,  and  that 
expenses  were  incurred  in  holding  them  at  de- 
fendant's station,  held  not  to  require  considera- 
tion because  of  an  insufficient  statement. — Pecos 
ft  N.  T.  Ry.  Co.  V.  Bishop,  154  S.  W.  305. 

An  assignment  of  error,  in  that  a  charge  aa- 
tiiorized  a  donble  recovery,  cannot  be  consider- 
ed, where  the  question  of  double  recoveiy  is  not 
presented  in  a  separate  proposition  nnder  the 
assignment.— Id. 

A  statement  showing  that  a  conversation  was 
between  the  agent  and  the  witness  does  not 
support  an  assignment  of  error  in  allowing  the 
testimony  of  the  witness  as  to  a  conversation 
between  the  agent  and  plaintiff.— Id. 

The  Anpellate  Court  will  insist  that  rule  31 
(142  S.  W.  xiii),  prescribing  the  fonn  of  state- 
ments, be  observed. — Id. 

1 742  <Tez.Civ.App.)  Where  appellants'  brief 
made  no  reference  to  the  statement  of  errors  in 
the  motion  for  new  trial,  the  asslvnmenta  of  er- 
ror are  insoflkdent  nnder  mles  Nos.  24  and  26, 
providing  that  the  statements  thereunder  must 
refer  to  that  portion  of  the  motion  for  new  trial 
ezhibitinc  the  specifications  of  error  complained 
of.— TiefS  Bros,  ft  Winn  t.  Maxwell.  154  S. 
\W.  319. 

{  742  (Tex.Oiv.App.)  An  assignment  of  error 
cannot  be  considered  if  it  is  not  a  proposition 
of  law  within  itself  and  is  not  supported  by  any 
|j^poilti<m.r-Albrecht  t.  UgnoAi,  164  8.  W. 

1 742  (Tex.Civ.App.)  A  proposition  on  ^ipeal 
in  an  action  for  a  minor's  custody,  that  a  mnor 
above  14  years  of  age  may  select  its  own  gnard* 


ian  and  a  decree  of  court  awarding  custody  to 
one  parent  must  yield  to  such  selection,  es- 
pecially if  the  parent  Is  an  Improper  person  to 
have  custody,  held  maltlfarions  and  Confusing. 
— Grego  V.  Schneider,  154  S.  W.  361. 

$742  (Tex.Civ.App.)  An  assignment  of  error 
not  followed  by  a  statement  will  not  be  con- 
sidered.—Stratton  V.  RUey,  164  S.  W.  606. 

§  742  (Tex.Civ.App.)  Where  a  proposition  un- 
der an  assignment  of  error  was  not  a  correct 
proposition  of  law,  and  the  statement  contra- 
dicted the  proposition,  and  there  was  no  ref- 
erence to  toe  pages  of  the  record  supporting 
the  proposition,  in  violation  of  Civil  Appeals 
rule  31  (142  S.  W.  xiii^,  the  assignment  wiU 
not  be  reviewed.— Hearn  t.  Harlees,  164  S.  W. 
613. 

S  742  (Tez.Civ.App.)  Where  assignments  of 
error  fail  to  comply  with  rule  31  of  the  Court 
of  Civil  Appeals  (142  S.  W.  zii)  requiring  that 
a  sufficient  statement  with  reference  to  the  pas- 
es of  the  record  shall  be  subjoined  to  ea«i 
proposition,  they  were  not  reviewable. — ^Tonng 
V.  Sorenson  ft  Hooper,  164  S.  W.  676. 

An  assignment  of  error  was  sufficient  where, 
when  considered  with  the  proposition  and 
statement.  It  informed  the  court  of  the  points 
sought  to  be  made.— Id. 

S  742  (Tex.Civ.App.)  A  statement,  under  an 
assignment  of  error  complaining  of  the  refusal 
of  a  special  charge  that  "the  charge  set  out  in 
the  assignment  was  requested  by  the  defendant 
and  refused  by  the  court,"  and  referring  to  the 
record  where  the  charge  was  to  be  found,  was 
insufficient,  under  Court  of  Civil  Appeals  rule 
31.  requiring  a  sufficient  statement  to  support 
and  explain  the  propositions. — Houston  Packing 
Co.  V.  Johnson,  154  S.  W.  603. 

{742  (Tex.Civ.App.)  Assignments  of  error  to 
ich  statements  are  not  subjoined,  as  required 
by  Court  of  Civil  Appeals  rule  31  (142  S.  W. 
xiii).  held  not  properly  reviewable.— Gibson  v. 
Oppenheiraer.  154  S.  W.  694. 

I  742  (Tex.Civ.App.)  Where  defendant's  brief 
violated  rule  71a  (146  S.  W.  vli)  for  district  and 
county  courts,  rules  24  and  26  (142  S.  W.  zili) 
for  Courts  of  Civil  Appeals,  and  also  disregsrd- 
ed  mles  81,  32,  and  68  (142  8.  W.  xiii.  xvi) 
for  the  Court  of  Civil  Appeals,  the  assign- 
ments, pnvoritions,  and  statements  could  not 
be  considered  over  appellee's  obiections. — De 
Lay  V.  Wolffarth,  164  S.  W.  1030. 

1753  (Tex.Civ.App.)  The  judgment  will  be 
affirmed  where  the  record  does  not  show  that 
assignments  of  error  were  filed  in  the  lower 
coart— Thompson  v.  Howard,  164  S.  W.  1065. 

Zn.  BBIEF8. 

1758  (Tex.Civ.App.)  An  assignment  of  error 
in  the  brief,  which  was  not  a  true  copy  of  any 
assignment  appearing  In  the  record,  could  not 
be  considered  on  appesL- Fessinger  v.  El  Paso 
Times  Co.,  154  S.  W.  1171. 

i  759  (Tex.Oiv.App.)  An  assignment  of  er- 
ror, not  copied  in  appellant's  brief,  as  required 
by  Civil  Appeals  rule  20  (142  8.  W.  zii).  wiU 
not  be  considered. — ^Heam  t.  Harless,  164  S. 
W.  613. 

S  760  (Tex.Civ.App.)  An  Msignment  of  error 
complaining  of  the  refusal  of  an  instructioa 
could  not  be  considered,  wbere  the  instruction 
was  not  copied  in  the  brief  or  the  page  of  the 
record  pointed  out.— Trinity  ft  B.  V.  Ry.  Co.  v. 
MeCnne,  164  S.  W.  237. 

8  766  (Tex.Civ.App.)  Consideration  will  not 
be  denied  assignments  of  error  as  not  comply- 
ing with  Court  of  Civil  Appeals  mles  24,  25 
(142  S.  W.  xii),  the  brief  having  been  prepared 
prior  to  publication  of  any  judicial  construe- 
tioD  of  the  rules;  and,  while  not  in  strict  com- 

Sllance  with  them,  there  was  an  earnest  en- 
eavor  to  comply  with  them.- Texas  Oo.  t. 
Strange,  164  S.  W.  327. 
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1 773  (Tex.CiT.App.)  An  appeal  will  not  be 
dismisBed  for  failure  to  file  a  brief  In  time, 
where  the  otber  party  li  not  iojared  thereby. — 
Daoner  v.  Walker-Smith       154  S.  W.  285. 

XXn.  PISMM»AIh  WITHPBAWAL,  OB 
ABAXDOmDIT. 

1781  Cfei-Clv-App.)  When  the  »abject-mat- 
ter  of  the  litigation  has  ceased  to  exist,  an  ap- 
peal may  be  dismiBsed. — Matagorda  Canal  Co. 
T.  Markbam  Irr.  Co.,  154  8.  W.  1176. 

S  787  (Tex.C3T~App.)  Fondameatal  error  not 
appearing  from  the  record,  the  cause  should, 
onder  Coart  of  Civil  Appeals  mle  SO  (142  S. 
W.  xiii)  be  dismissed  for  want  of  prosecution; 
plaintiff  in  error  not  haviog  complied  with  the 
statutes  and  rules  aa  to  filing  briefs,  or  shown 
excnae  tbecefor^aojas      Bojas,  164  S.  W. 

ion. 

{707  (Tex.CiT.App.)  Motion  to  dismiss  a 
writ  of  error  for  failure  to  join  parties  adverse- 
ly interested  is  filed  in  time  if  filed  before  de- 
fendant in  error  wairea  the  omission  by  ap- 

S>arance.-^Ferguson  t.  Beaumont  Land  & 
uilding  Co.,  164  S.  W.  803. 
i  799  (Tex.CiT.App.)  Where  the  facts  support- 
ing a  motion  to  dismiss  an  appeal  affected  the 
jurisdiction  of  tiie  appellate  court  and  could  not 
nave  been  put  In  Issue  in  QtB  triiU  court,  they 
were  properly  presented  by  affldavitR^Dixon  t. 
Lyim.  164  S.  W.  660. 

XVX.  REVIEW. 
(A)  8eop«  aad  Bxtent  la  Oenersl. 

1 843  (Mo.App.)  Where  mortgagee  was  es- 
topped to  enforce  the  mortgage  aa  against  grao- 
teea,  it  was  uaaecessary  to  determine  whether 
Incumbrances  paid  by  them  and  given  priority 
over  the  mortgage  in  a  foreclosure  suit  were 
prior  or  subsequent  lieni.— Palmer  t.  Welch, 
154  S.  W.  433. 

fi  843  (Tez.Civ.App.)  Where  the  Judgment 
must  be  reversed  and  remanded  for  new  trial 
on  other  grounds,  the  question  whether  the  re- 
covery was  excessive  will  not  be  considered. — 
Kirby  Lumber  Go.  t.  Cunningham,  154  8. 
W.  288. 

1 847  (Tenn.)  On  appeal  or  error  from  the  ac- 
tion of  a  chancellor  on  exceptions  only,  nothing 
else  ia  before  the  Supreme  Court— HawUna  v. 
HnbbeU  &  Houser,  164  8.  W.  1146. 

I  852  (Mo.App.)  The  appellate  court  must  re- 
view the  case  on  the  same  theory  on  which  it 
was  tried  below  and  sobmltted  on  appeal. — J. 
Thomas  &  Son  v.  Brown,  154  S.  W.  423. 

1 854  (Tex.OiT.App.)  Where  a  verdict  for  de- 
fendant was  properly  directed,  the  judgment 
will  not  be  reversed,  although  the  reason  as- 
signed by  the  trial  court  for  such  direction  was 
nnsound.— Steddum  v.  Kirby  Lumber  Co.,  154 
S.  W.  273. 

1 854  (Tex.CIv.App.)  Where  the  conclusion  of 
law  on  which  the  trial  judge  rendered  judg- 
ment for  defendant  was  that  plaintiff  had  not 
made  out  her  case  from  the  evidence,  when 
plaintiff  had  in  fact,  made  out  a  ^rima  facie 
case,  the  judgment  cannot  be  sustained  on  ap- 
peal on  the  theory 'that  the  trial  Judge  deter- 
mined that  defendant's  evidence  rebutted  plain- 
tUTs  prima  facie  case.— ^Joy  ▼.  Cmwfozd*  164 
S.  W.  857. 

S  854  (Tex.Civ.App.)  A  judgment  clearly  right 
should  be  sustained  on  appeal,  regardless  of  the 
grounds  assigned  by  the  trial  jndge. — Newton 
V.  Easterwood,  154  S.  W.  646. 

1 863  (Mo.App.)  Where  a  defendant  af^er  re^ 
fosal  of  a  continuance,  stands  on  the  court's 
refusal,  and  does  not  Introdnce  evidence  as  to 
the  merits  of  the  case,  a  reversal  will  not  be 
granted  upon  appeal,  in  order  to  allow  defend- 
ant to  introduce  its  defense.— Troll  t.  Pruden- 
tial Ins.  Co.  of  America,  154  S.  W.  860. 


«n  PartlM  Bntltlc*  to  AUtf 

S880  (MoJlpp.)  Where  mortgagee 
topped  to  enforce  the  mortgage  aa  asainst 
granteea,  be  coold  not  complam  becaase  the 
court  granted  them  relief  witiwut  reforming 
their  deed,  by  which  they  assumed  incnmbrajic- 
es.— Palmer  v.  Welch,  154  S.  W.  433. 

Where  a  mortgagee  was  estopped  to  assert 
his  lien  aa  against  grantees,  he  could  not  com- 
plain because  the  court  did  not  require  them 
to  account  for  crops  and  timber  removed  from 
the  land  prior  to  their  purchase,  for  which 
they  had  settled  witii  their  grantor. — Id. 

1  882  (Ky.>  Appellant  cannot  complain  of  Hie 
admission  of  evidence  introduced  by  himself. — 
Joseph  Goldberger  Iron  Co.  v.  Cincinnati  Iron 
&  Steel  Co.,  IM  8.  W.  374. 

I  882  (Mo.)  A  party  cannot  complain  of  ei^ 
ror  committed  at  his  own  rcqneat— OraTBS  T« 
Chapman,  154  S.  W.  61. 

I  882  (Mo.)  Plaintiffs  cannot  complain  of  a 
failure  to  give  a  peremptory  Instrocaon,  whera 
they  requested  instructions  snbrnitttne  tlie  case 
to  the  jury.— Gloyd  v.  Franck,  164  S.  W.  744. 

{882  (Mo.App.)  A  party  cannot  complain  of 
an  instruction  nrai  at  its  own  instance. — Pep- 
erkom  v.  8t  Louis  Transfer  Ry.  Co.,  154  S. 
W.  836. 

1 882  Crez.C3v.App.)  Where  a  party  aasnmes 
the  burden  of  proving  a  fact  he  will  not  be 
beard  on  appeal  to  say  for  the  first  time  that 
the  burden  was  on  the  other  party. — Mallory 
3.  8.  Co.  T.  G.  A.  Bahn  Diamond  &  Opticsd 
Co..  154  S.  W.  282. 

{882  (Tex.CiT.App.)  The  admission,  of  evi- 
dence brought  out  on  cross-examination  by  ap- 
pellant will  not  be  around  for  reversaL — Danner 
v.  Walker-Smith  Co.,  154  S.  W.  205. 

{882  (Tex.Civ.App.)  Where  defendant  re- 
quested an  instruction  embodying  the  qaestion 
of  the  injured  employe's  lack  of  experience  and 
immaturity  of  age,  defendant  could  not  com- 
plain of  the  submission  of  ancb  issue  to  the 
jury  in  another  Instruction.- Hill  County  Cot- 
ton Oil  Co.  V.  Gathinga,  154  S.  W.  66L 

{882  (Tez.Civ.App.)  Plaintiff  held  estopped 
to  object  that  the  court  erred  in  submitting  to 
the  jury  the  question  whether  an  article  was  li- 
belous, because  it  was  libelous  per  se,  where 
he  requested  and  secured  instructions  drawn  on 
the  theory  that  the  article  was  not  libelous  per 
■e.— Fesunger  t.  El  Paso  Times  Co.,  164  S.  W. 
1171. 

(B)  PresBuptlou. 

{907  prex.Oir.App)  In  the  absence  of  a 
statement  of  facta,  it  will  be  assumed  that  all 

material  facts  necessary  to  sopport  the  Terdict 
were  esteblished  at  trial.— Tlefel  Bros;  ft  Winn 
V.  MaxweU,  154  S.  W.  319. 

1916  (Tex.Civ.App.)  Where,  In  an  action 
onginating  in  justice  court  on  an  account  mure 
than  two  years  old,  the  plaintiff  filed  written 
pleadings  in  the  county  court  but  failed  to 
plead  any  agreement  fixing  the  time  when  the 
account  should  become  due.  though  defendant 
specifically  pleaded  limitations.  It  will  not  be 
presumed,  on  appeal  from  the  county  court 
that  an  instruction  on  the  existence  of  such 
agreement  was  proper;  such  pmumption  be- 
ing indulged  only  where  the  pleadings  are  oraL 
— Xoong  T.  Sorenson  &  Hooper,  154  S.  W.  67& 

1 826  (Ho.App)  The  conduct  of  a  party,  dar- 
ing his  examination.  In  tuminx  to  the  jary  and 
addressing  them  as  "you  boys"  will  not  war- 
rant a  reversal;  it  being  assumed  that  the 
court  paid  due  attention  to  the  preaervation  <rf 
proper  deeonim.— Weaver  t.  BudadU,  U^i  S. 
Vv.  444* 

(F)  Discretion  of  Lower  Cowrt. 

{966  (Ky.)  Under  Civ.  Code  Prnc  {  315. 
authorizing  a  postponement  of  trial  becanae  of 
tiie  absence  of  evidence,  the  matter  of  grant- 
ing oontinnancei  for  that  reason  ia  in  the  trial 
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Jadn'i  diacietioD,  which  will  not  be  interfered 
wiu  nnlesa  prejudicial  error  affirmatiTely  ap- 
pears.—Independent  I<iife  Ins.  Co.  of  America 
T.  WUUamson,  154  S.  W.  409. 

(966  (Mo.App.)  The  giantiur  of  a  eontina- 
ance  is  enUrely  In  the  discreuon  of  the  trial 
court,  unless  auch  dlacietion  is  not  xeasonably 
exercised.— Troll  t.  Prudential  Ins.  Co.  of 
America.  154  S.  W.  869. 

J  971  (Tex.Civ.App.)  The  trial  court's  deter- 
mination as  to  the  competency  of  an  expert 
witness  will  not  be  reviewed  anless  gross  abuse 
of  discretion  appears.— Mtssoari,  K.  &  T.  By. 
Co.  of  Texas  t.  Hedrie.  1B4  S.  W.  688. 

S  978  (Ky.)  An  order  ffranting  a  new  trial 
for  improper  argument  of  counsel  will  not  be 
distorbed  on  appeal,  unless  the  court  appears  to 
have  abused  Its  discretion.— Gonley  t.  Central 
Kentucky  Traction  Co.,  164  8.  W.  41. 

§  978  (Tex.CiT.App.)  In  the  absence  of  any- 
thinc  showing  an  abuse  of  the  trial  court's  dis- 
cretion in  disposing  of  an  attack  on  the  juror, 
its  action  will  not  be  disturbed ;  the  prenimp- 
tlon  being  that  the  trial  conrt  satisfied  himself 
that  there  was  no  misconduct  on  the  juror's 
part— Stratton  v.  Riley,  154  S.  W.  606. 

1 978  (Tex.Civ.App.)  The  discretion  of  the  tri- 
al court,  under  Uev.  Civ.  St.  1911,  art  2021, 
providing  that,  where  the  ground  of  the  motion 
for  new  trial  is  the  mlscouduct  of  the  jury,  the 
court  shall  hear  evidence  thereof  and  may  ex- 
amine jurors,  will  not  be  interfered  with  on 
appeal,  when  fairly  ezerdsed. — San  Antonio 
Traction  Co.  v.  Cassanova,  154  S.  W.  1190. 

The  discretion  of  the  trial  court  in  overrol- 
ing  the  motion  in  such  case  held  abused,  in  view 
of  the  testimony  of  the  jurors  as  to  discasslon 
as  to  attorney's  fees  and  medical  bills.— Id. 

I  979  (Ky.)  An  order  granting  a  new  trial  for 
insnffidency  of  the  evidence  wili  not  be  disturb- 
ed, unless  it  appears  that  there  was  an  abuse  of 
discretion.— G(ailey  t.  Central  Kentucky  Trac- 
tion Co.,  154  S.  W.  41. 

(O)  «mestl«Ba  of  FMt.  Terdlets,  mm*  Flmd- 
IbkSi 

S  1001  (Ark.)  A  verdict  supported  by  any 
substantial  evidence  will  not  be  disturbed  on 
appcaL— St  Louis  Southwestern  By.  Co.  t. 
Britton.  164  S.  Wl  215. 

i  1001  (Ky.)  A  verdict  sustained  by  evidence 
will  not  be  disturbed.- Sadieville  Milling  Co.  v. 
Cincinnati,  N.  O.  ft  T.  P.  By.  Co.,  164  S.  W. 
896. 

{1001  (Mo.)  The  appellate  court  is  bound  by 
a  finding  of  a  court  or  jury  in  a  legal  action, 
where  there  is  evidence  to  sustain  it.— City  of 
St  Louis  V.  St  LoQis,  I.  M.  ft  S.  By.  Co.,  154 
S.  W.  55. 

I  1001  (Tex.Civ.App.)  Finding  as  to  value  of 
labor  and  material  for  which  defendant,  by  his 
cross-plea,  sought  a  recovery  held  not  unsup- 
ported by  evidence,  merely  because  the  testi- 
mony as  to  the  amount  of  the  labor  and  ma- 
terial was  Indednite.— Whttn«y  T.  Parish  of 
Vernon,  154  S.  W.  264. 

fi  1002  (Ky.)  A  verdict  on  conflicting  evidence 
wfll  not  be  disturbed  by  the  court  on  appeal. — 
Postal  Telegraph  Cable  Go.  r.  Thornton,  154  S. 
■W.  1100. 

i  1002  (Tex.Civ.App.)  A  verdict  on  conflicting 
evidence  will  not  be  disturbed.— Alexander  v. 
Louisiana  &  Texas  Lumber  Co.,  154  S.  W.  236. 

f  1002  (Tex.Civ.App.)  A  verdict  for  plaintiff 
on  conflicting  evidence  conld  not  be  disturbed 
merely  because  defendant  produced  the  greater 
number  of  vritnesses,  and  their  testimony  was 
the  more  positive.— Consumers'  lignite  Co.  v. 
Hubner,  154  S.  W.  249. 

1  1003  (Ky.)  A  verdict  sustained  by  evidence 
wilt  not  be  disturbed  on  appeal,  mer^y  because 
it  is  not  supported  by  the  testimony  of  the 


greater  nnmbsr  of  witnesses.— CliU!lnnatl.N.  O. 
&  T.  P.  By.  Co.  T.  Bichardson,  154  S.  W.  403. 

i  1003  (Mo.App.)  Whether  a  verdict  Is  agfiinat 
the  weight  of  the  evidence  is  to  be  determined 
by  the  trial  court,  and  not  by  the  appellate 
court— liambert  v.  Hodgdon.  154  S.  W.  450. 

I  (003  (Mo.App.)  Although  the  evidence  is 
stronger  against  plaintiff's  contention  that  be 
was  permanently  injured  tlian  for  it,  a  verdict 
of  the  jury  for  plaintiff  thereon  is  conclusive  on 
the  appellate  court— Bible  v.  St.  Louis  &  8. 
F.  B.  Co.,  154  S.  W.  883. 

J 1 005  (Mo.App.)  A  verdict,  confirmed  by  the 
al  court,  and  supported  by  substantial  evi- 
dence, will  not  be  disturbed  on  appeal,  unless 
so  grossly  excessive  as  to  indicate  passion,  prej- 
udice, or  corruption  In  the  jury. — Fisher  v. 
Oliver,  154  S.  W.  453. 

1  1005  Crex-Clv.App.)  Where  a  jury  refuses 
to  find  from  the  evidence  adduced  that  a  deed 
had  been  executed  and  had  been  lost,  such  ver- 
dict, approved  by  the  trial  court,  will  be  affirm- 
ed on  appeal,  if  there  is  any  evidence  to  sup- 
port it.— Thompson  &  Tucker  Lumber  Co.  t. 
Piatt,  164  S.  W.  268. 

i  1006  (Ky.)  The  mere  fact  that  two  juries  In 
different  actions  reached  different  conclusions 
on  sutMtantislly  the  same  facts  Is  no  reason 
why  the  second  verdict  should  not  stand.— Akers 
V.  Fulkerson,  154  S.  W.  1101. 

t  1008  (Ark.)  The  findings  of  the  trial  court, 
sitting  without  a  jury,  are  as  conclurive  as  a 
verdict— Wendt  v.  IBmer^Hln<^  Milling  Co., 
154  S.  W,  194. 

5 1009  (MoJ^pp.)  Though  the  evidence  in  a 
t  by  a  wife  for  maintenance  will  be  reviewed 
on  appeal  where  the  evidence  is  highly  con- 
fiicting  the  appellate  court  usually  defers  to  the 
finding  of  the  trial  judge.— Arete  v.  Arste,  154 
S.  W.  447. 

I  1009  (Mo.App.)  While  in  an  equity  suit 
the  appellate  court  is  not  bound  by  the  trial 
court's  findings,  but  will  itself  weigh  the  evi- 
dence, it  will  give  great  weight  to  the  trial 
^u^'s  findings.— Teney  v.  Furth,  154  S.  W. 


S  lOII  (Ark.)  A  finding  by  the  court  on  con- 
flicting evidence,  supported  by  legally  sufficient 
evidence,  will  not  be  disturbed  on  appeal, 
though  apparently  against  the  preponderance  of 
the  evidence.— Harris  v.  Bay.  154  S.  W.  499. 

1 101 1  (Mo.App.)  Where  the  e^dence  on  an 
issue  of  negligence  is  such  that  different  minds 
might  disagree,  the  finding  of  the  trial  conrt 
will  not  be  dlstnri>ed  on  appeal.— Dings  v.  Pall- 
man  Co.,  154  S.  W.  446. 

1 1011  (Tex.Civ.App.)  The  findings  of  the  tri- 
al court  on  conflicting  evidence  will  not  be  dis- 
turbed on  appeal.— Bagley  v.  Brack,  154  8.  W. 
247. 

Si 01 1  (Tex.Civ.App.)  Findings  of  the  trial 
court,  sustained  by  ample  evidence,  couid  not 
be  disturbed  on  appeal,  though  the  evidence 
was  conflicting.— Llnd  v.  Beeves  ft  Co.,  154  8. 
W.  262. 

1 1015  (Mo.App.)  The  appellate  court  will  not 
interfere  with  the  action  of  the  trial  court  in 
setting  aside  a  verdict,  wBere  the  evidence  was 
conflicting. — Van  Hoose  v.  Southwestern  Mach. 
Co.,  154  S.  W.  165. 

1 1015  (Tex.Civ.App.)  Under  Bev.  Civ.  St 
19U,  art  2021,  providing  that  where  the 
ground  of  the  motion  for  new  trial  is  mis- 
conduct of  the  jury,  the  court  shall  hear  evi- 
dence and  examine  the  jurors  themselves,  the 
judgment  of  the  court  on  the  testimony  ad- 
duced has  the  same  force  and  effect  as  a  judg- 
ment in  any  other  case  on  the  facta— San  An- 
tonio Traction  Co.  v.  Gassanova,  154  S.  W. 
1190. 

1 1017  (Mo.)  The  appdlate  courts  have  the 
same  power  to  review  the  findings  of  a  referee 
in  the  instances  mentioned  in  Bev.  8t  1900,  f 


For  oases  In  Deo.  Dig.  ft  Am.  Dig.  Kay  No.  Barlos  ft  Indexes  see  same  toplo  and  ssetlon  (D  NUHBBB 

Digitized  by  Google 


Appeal  uA  Enw 


164  SOUTHWB8TBKN  BBFOBTSB 


1210 


1906,  providiog  that  In  actioiui  at  law  refer- 
«nce  may  be  ordered :  (1)  Where  a  lon^  ac- 
count is  to  be  examined;  (2)  an  account  to  be 
taken  for  the  information  of  the  court;  or  (3) 
where  a  queatiou  of  fact  collateral  to  the  plead- 
ings ariaea,  which  la  exefdaed  on  appeala  of 
equitable  actions.— Reed  v.  Yoong,  154  8.  W. 
766. 

i  1022  (Tenn.)  The  Supreme  Court  cannot 
disregard  a  valid  exception  to  a  report  of  a  mas- 
ter, simply  because  the  cliancellor  did  so  and 
rendered  a  decree  notwithstanding. — Hawkins  v. 
Uubbell  &  Houser,  1&4  S.  W.  U46. 

rH)  UamlcaB  Brror. 

1 1026  QIo.)  "Berenible  exror"  la  error  ma- 
terially affecting  the  merits  of  an  action  In  the 

belief  of  the  reviewing  court.— Shinn  t.  United 
BfB.  Co.  of  St.  Louis,  154  8.  W.  103. 

S  1027  (Tex.Civ.App.)  Error  in  admitting  evi- 
dence on  an  issue  found  in  appellant's  favor 
was  barmless.— Miller  v.  Borgess,  154  S.  W. 
081. 

{  1029  (Mo.)  Any  «rror  in  adjudging  plaintiff 
to  be  the  owner  ol  laud  in  controversy  was  not 
reversible  as  to  a  defendant  whose  own  evidence 
showed  that  it  had  no  interest  in  the  land.— 
Graves  t.  Chapman,  154  S.  W.  61. 

In  order  to  require  reversal,  appellant  must 
show  soibe  interest  which  is  adversely  affected 
by  the  judgment— Id. 

i  1032  (Tex.)  Refusal  of  the  conrt  to  submit 
defendants'  plea  to  the  jurisdiction  prior  to  the 
trial  on  the  merits  in  the  exercise  m  discretion 
was  not  ground  for  reversal,  in  the  absence  of 
a  showing  of  injury  to  defendants. — Eastern 
By.  Co.  of  New  Mexico  v.  Littlefield,  154  S. 
W,  643. 

1  1033  (Ky.)  In  an  action  for  damages  from 
defendant's  maintenance  of  a  nuisance  on  its 
right  of  way  near  plaintiff*s  residence,  defend- 
ant coald  not  complain  of  ao  instruction  limit- 
ing plaintiff's  recovery  to  any  injuries  suf- 
fered by  bim  within  one  year  before  tiie  filing 
of  his  petition. — Cumberland  R.  Co.  Bays, 
154  S.  W.  929. 

S  1033  (Mo.)  In  a  suit  for  injuries  to  an  em- 
ploy^, claimed  to  be  due  to  the  negligence  of 
a  fellow  servant,  wherein  oncootradicted  evi- 
dence showed  the  relation  of  fellow  servants  ex- 
isted between  plaintiff  and  another,  with  whom 
he  worked  when-  injured,  it  was  error  in  his 
favor  to  submit  to  the  jury  the  question  wheth- 
er they  were  fellow  servants. — Modlagl  v.  Kay- 
sing  Iron  &  Foundry  Co.,  154  S.  W.  752. 

I  1 033  (Tex.Civ.App.)  A  finding  that  amount 
for  which  Hen  was  claimed  became  due  Jan- 
uary 1,  1908,  where  the  evidence  showed  that 
it  became  due  October  6,  1907,  was  an  error 
fevorable  to  the  railroad  company  against  which 
tiie  Uen  was  claimed.— Fl  Worth  ft  D.  C.  Ry. 
Co.  V.  Read  Bros.  &  Montgomery,  154  S.  W. 
1027. 

S  1033  (Tex.Civ.App.)  Incorrect  special  charg- 
es more  favorable  than  defendant  was  entitled 
to  having  been  given  at  its  instance,  It  could 
not  object  on  appeal  that  there  was  a  conflict 
between  such  charges  and  the  general  charge. — 
Wichita  Falls  Compress  Co.  v.  W.  L.  Moody 
ft  Ca,  154  S.  W.  1032. 

S  1 036  (Ark.)  A  misjoinder  of  one  of  two 
plaintiffs,  both  of  whom  were  entitled  to  sue 
defendant,  could  not  have  Injured  defendant. — 
Kansas  City  Southern  Ry.  Co.  v.  Mixon-Mc- 
Clintock  Co.,  154  S.  W.  206. 

I  1039  (Tex.Civ.App.)  Appellant  cannot  com- 

ftlain  of  the  trial  court's  failure  to  act  on  pleas 
Q  abatement  at  the  first  term  of  the  court,  if 
he  was  not  injured  thereby. — Lupton  v.  Will- 
mann,  154  S.  W.  261. 

S  1043  (Mo.)  Defendants  were  not  prejudiced 
by  the  striking  of  certain  allegations  from  their 
answer,  where  all  of  their  evidence  on  the  sub- 
ject was  admitted.— Ward  v.  Ely-Walker  Dry 
Goods  Bldg.  Co.)  154  8.  W.  47& 


{  1047  (Tex.Civ.App.)  Failure  of  the  court  to 
limit  certain  evidence  to  its  effect  on  one  of  the 
defendants  at  the  time  it  was  received  was  not 
error,  where  it  was  sutMequentiy  so  limited.— 
Wichita  Falls  Compress  Co.  v.  W.  Moody 
ft  Co..  154  S.  W.  1082. 

1 1050  (Mo.App.)  Where  defendants,  by  fraud- 
ulent misrepresentations  induced  plaintiff  to  ex- 
change a  stock  of  goods  for  land,  the  admission 
of  plaintiff's  testimony  as  to  the  valne  of  land, 
which  he  put  at  less  than  his  witnesses,  is  im- 
material; plaintiff  being  entitied  to  recover  the 
stock  of  goods  regardless  of  the  value  of  the 
land.— Manning  v.  McClure,  164  S.  W.  803. 

I  1050  (Tex.Civ.App.)  Erroneous  reception  of 
evidence  will  not  be  reversible  error,  where  other 
evidence  of  the  same  fact  was  adioitted  with- 
out objection.— Danner  v.  Walkei^Smitfa  Co., 
154  S.  W.  205. 

1 1050  (Tex.Cir.App.)  AdmiBsion  of  testimo- 
ny is  harmless  where  other  testimtHiy  of  the 
same  facts  is  admitted  without  objection. — Mis- 
souri. K.  ft  T.  Ry.  Co.  of  Texas  v.  Hedric.  154 
S.  W.  633. 

1 1050  (Tex.Civ.App.)  Where  correspondence 
admissible  as  against  one  of  the  defendants  was 
erroneously  admitted  as  against  another,  but 
contained  nothing  in  any  way  reflecting  on  the 
latter,  the  error  was  harmless  as  to  it,  under 
Supreme  Conrt  Rule  62a  (1^  S.  W.  x).— 
Wichita  Falls  Compress  Go.  T.  W.  L.  Moody 
ft  Co.,  164  S.  W.  1032. 

Where  a  compress  company  participated  in  a 
fraudulent  shipment  of  cotton  by  dividing  the 
bales  for  the  shipper^  erroneous  admiaslon  of 
evidence  that  the  shipper's  partner  had  pre- 
viously inroposed  to  witness,  another  compress 
company,  to  divide  the  cotton  bales,  was  not 
prejudicial  to  the  compress  company. — Id. 

ilOSI  <Tex.Giv.App.)  The  admiasloa  of  plain- 
s' evidmce  tending  to  prove  that  a  certain 
person  was  station  agent  was  harmless,  where 
defendant  proved  by  such  person  that  he  was 
Its  station  agent— Pecos  ft  N.  T.  Br.  Co.  t. 
BUbop.  154  S.  W.  300. 

I  f05l  (Tex.Giv.App.)  The  adndssion  of  tes- 
timony of  an  nnqnaJified  witness  as  to  market 
value  held  harmless,  where  it  agreed  with  other 
testimony  showing  such  value.— Ft  Worth  ft 
R.  G.  Ry:  Co.  V.  Poindexter,  154  S.  W.  581. 

§  1051  (Tex.Giv.App.)  In  an  action  to  reform 
a  deed  as  to  proper^  conveyed,  the  admission 
in  evidence  of  an  abstract  of  title  showing 
ownership  by  defendant  and  her  hu^Huid  was 
harmless,  where  there  was  no  pretense  that  ttiey 
were  not  the  owners. — Harry  r.  Hamilton,  IM 
S.  W.  637. 

^1051  (Tex.Giv.App.)  Error  In  admitting  cer- 
tam  testimony  held  not  reviewable  where,  so 
far  as  the  record  showed,  other  evidence  to  tiie 
same  facts  was  received  without  objection.- 
Mott  V.  Spring  Garden  Ins.  Co..  154  S.  W. 
658. 

8  1051  (Tex.Giv.App.)  The  admlsnon  of  im- 
proper evidence  to  show  a  fact  where  there  is 
abundant  competent  evidence  showing  the  same 
fact,  is  harmless  error.— Mutual  Life  Ins.  Co. 
of  New  York  v.  Davis,  154  S.  W.  1184. 

1  1053  crex.Giv.App.)  In  a  passenger's  ac- 
tion for  injuries,  an  instruction  withdrawing 
evidence  relative  to  plaintifTs  reputation  for 
sobriety  cured  the  error  in  admitting  it — ^Trin- 
ity ft  B.  V.  Ry.  Go.  V.  McGune,  154  S.  W.  237. 

1 1056  (Ky.)  The  exclusion  of  secondary  evi- 
dence of  writlngB  tn  existence  was  not  tnaae- 
ous  where  the  writings,  if  produced,  oonld  have 
had  no  effect  on  the  issaes. — Postal  Telegraph 
Cable  Go.  v.  Thornton,  154  S.  W.  1100. 

f  1056  (Tex.Giv.App.)  In  an  action  to  com- 
pel the  execution  of  a  deed  to  land  which  plain- 
tiff claimed  to  have  purchased  orally,  and  of 
which  defendant  claimed  she  was  only  a  ten- 
ant, where  there  was  no  evidence  of  payment 
the  exclusion  of  evidence  as  to  the  valae  and 
rental  value  of  the  land,  if  erroneous  ma 
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barmlesrf;  espedftUy  where  she  did  not  plead 

girt  payment  with  a  tender  of  the  IwlaBce.— 
oiders  v.  Dooley.  154  S.  W.  614. 
S  1056  Crex.CiT.App.)  Where  the  aaly  item 
diullowed  was  a  nom^nable  one,  the  excltuioo 
of  evidence  that  tiie  railroad  had  been  indemni- 
fied by  the  contractor  against  Ueoa,  and  that  ita 
defense  was  in  fact  made  by  the  iDdemnitor. 
was  not  error.— Ft  Worth  &  D.  C.  Ry.  Co. 
T.  Bead  Bros.  &  Moatgomery.  154  S.  W.  1027. 

I  1058  (Mo.App.)  Where  there  was  dral  tes- 
timony as  to  the  amount  of  insurance  policy 
on  a  bonse,  the  exelndon  of  the  poUoy  itself 
was  harmlesK— Manning  t.  HcOlnre.  104  S. 
W.  803. 

i  1 098  (Tez.CiT.App.)  Refusal  to  permit  a 
witness  to  testify  in  regard  to  the  safety  and 
efficiency  of  the  management  of  defendant's 
mines,  if  error,  was  harmless,  where  the  same 
witness  testified  in  regard  to  the  safety  of  and 
particular  defect  in  the  mine  where  the  em- 
ploye's injury  occurred. — Consumers'  Lignite 
Ca  T.  Hubner,  154  S.  W.  249. 

5 1058  (Tex-Civ.App.)  The  exclusion  of  the 
nion  of  a  witness  was  harmless  where  sub- 
stantially the  same  testimony  was  given  by  the 
same  and  other  witnesses.— MisBonri,K.  &  T. 
Ry.  Co.  of  Texas  t.  Hedric,  154  S.  W.  638. 

f  1062  (Mo.App.)  While  Laws  1911,  p.  816, 
{  8235cj  provides  that  an  action  to  enforce 
several  hens  shall  not  be  an  equitable  ouC,  while 
there  is  but  one  Hen  claimant,  the  denial  of  a 
Jnry  trial  bi  a  lien  claimant  was  harmless, 
where  his  own  ertdence  showed  that  he  was 
entitled  to  no  lien.— Bewick  t.  Price,  154  S. 
W.  876. 

{  1062  (Tex.Civ.App.)  It  was  not  reversible 
error  not  to  submit  a  special  Issue,  "How  much 
goods  were  sold  and  delivered  and  the  value  of 
the  same?"  where  a  special  issue,  "Were  the 
notes  sued  upon  given  for  goods  deUvered?" 
was  snbmitted  and  answered  in  an  aiition 
against  sureties,  who  gnaranteed  the  credit  of 
the  purchaser,  and  the  ancontradicted  evidence 
was  that  the  notes  were  only  for  the  price  of 
goods.— Banner  t.  WUker-Bmlth  Co.,  164  S. 
W.  295. 

I  1062  (Tez.Civ.App.)  In  an  action  against  a 
connecting  carrier  for  negligence  in  transporta- 
tion of  cattle,  where  the  charge  did  not  au- 
thorise damages  for  the  negligence  of  the  initial 
carrier,  tbe  submission  of  the  issue  whether 
the  cattle  were  transported  by  the  initial  cai^ 
rier  was  harmless.— Ft  Worth  &  R.  G.  Ry.  Co. 
V.  Poindezter,  164  S.  W.  581. 

1 1064  (Ky.)  In  an  action  against  a  railroad 
company  for  negligence,  definition  of  "ordinary 
care"  as  such  care  as  an  ordinarily  prudent  per- 
son would  exercise  "in  matters  involving  his 
own  interest"  was  not,  because  of  the  quoted 
clause,  prejudicial  to  defendant— Lou isTule  & 
N.  R.  Co.  T.  AUen,  164  S.  W.  1095. 

{  1064  (Mo.App.)  In  an  action  by  a  broker 
for  C(»npensation,  an  instruction  that  he  must 
bare  been  Uie  sole  efficient  csnae  of  the  ex- 
change held  prejudicial.— Park  t.  CnlTer.  154 
S.  W.  806. 

S  1064  (Tex.Civ.App.)  Error  in  an  Inatruo- 
tion  will  not  authorize  a  reversal,  unless  the 
evidence  was  such  that  the  error  reasonably 
tended  to,  and  probably  did,  cause  an  improper 
Terdict.— Texas  Lumber  Mfg.  Co.  t.  Prince,  l54 
S.  W.  231. 

1 1066  (Mo.)  In  a  suit  for  injuries  to  an  em- 
ploye  from  a  defective  cbiael,  which  it  was  his 
duty  to  keep  In  repair,  it  was  harmless  error 
for  an  instruction  to  permit  a  finding  that  he 
allowed  it  to  become  defective,  though  there 
was  no  evidence  thereof. — Modlagl  t.  Kaysing 
Iron  &  Foundry  Co.,  164  S.  W.  752. 

i  1066  (Tez.C3T.App.)  Error  in  an  employe's 
action  for  injuries  the  derailment  of  a  log- 
ging train  from  striking  a  stake  In  aDbmitting, 


as  grounds  of  net^genee,  the  failure  to  keep  a 
lookout  or  have  a  headlight,  -when  the  <mly 
ground  of  negligence  which  could  have  proxi- 
mately caused  tbe  accident  was  a  defective  con- 
dition in  the  car,  Keld  prejadiciaL— Kirby  Lum- 
ber Co.  T.  Cunningham,  164  8.  W.  288. 

1 1066  (Tex.CiT.App.)  In  an  action  for  per- 
sonal injuries,  where  there  was  no  issue  of  con- 
tributory negligence,  error  in  instructing  as  to 
the  same  was  harmless,  where  it  could  not,  from 
its  position  in  tbe  charge,  have  misled  the  Jury 
to  believe  that,  in  order  to  sustain  its  defense, 
defendant  must  show  ptaintilF  guilty  of  contrib- 
utory negligence.— San  Antonlo  Traction  Oo.  v. 
Corley,  154  S.  W.  621. 

1 1066  (Tez.CiT.Apik)  In  an  action  for  inju- 
ries to  a  servant  from  an  alleged  defect  in  a 
ladder  having  no  spikes  to  prevent  slipping, 
where  defects  other  than  that  of  tbe  absence  of 
spikes,  as  disclosed  by  the  evidence,  were  in- 
significant and  probably  not  considered  by  the 
jury,  the  refusal  of  defendant's  special  charge 
that  the  jury  should  not  consider  such  minor  de- 
fects was  harmless.— Missouri.  K.  &  T.  By.  Co. 
of  Texas  v.  Hedric,  154  S.  W.  633. 

8  1067  (Ky.)  Failure  of  the  court  to  fully  de- 
fine the  measure  of  damages  for  breach  of  a 
farm  lease  held  not  reversible  error,  where  all 
the  evidence  on  the  question  of  damages  was 
as  to  the  difference  Mtween  the  value  of  the 
crops  raised  and  what  land  should  have 
produced  with  reasonable  attention.— Mudd  t. 
Shroader,  154  8.  W.  21. 

I  1 066  (Ky.)  Error  in  Instmcting  that  It  was 
the  du^  of  those  in  charge  of  the  engine  which 
struck  plaintiff  to  keep  a  lookout  is  harmless, 
where  the  jury,  if  satisfied,  under  the  evidence, 
that  a  lookout  was  kept,  could  not  well  have 
been  infiaenced  by  such  instruction  to  find 
against  defendant.— Cincinnati,  N.  O.  ft  T.  P. 
By.  Co.  V.  Richardson,  IM  S.  W.  403. 

I  1068  (Mo.)  An  instruction,  though  objec- 
tionable tf>T  looseness  in  language  or  generality 
of  terms,  does  not  constitute  reversible  error, 
where,  in  tbe  belief  of  the  appellate  court,  the 
instruction  has  done  no  harm,  and  the  verdict 
is  manifestly  right.— Shinn  v.  United  Rys.  Co. 
of  St  Louis,  154  S.  W.  103. 

In  a  personal  injury  action,  an  instruction 
authorising  recovery  of  damages  not  exceeding 
the  aggregate  amount  i»«yed  for,  not  limiting 
the  amount  which  might  be  awarded  on  spedfic 
items  of  damage,  held  not  reversible  error.— Id. 

f  1068  (Mo.App.)  Error  in  giving  an  instruc- 
tion which  authorized  recovery  on  certain  diet 
puted  items  upon  which  i^lntiff  introduced  no 
evidence  held  harmless,  where  the  jury  did  not 
find  for  olaintiff  on  su(^  items. — Falrbanka- 
Morse  ft  Co.  v.  Mercurio  Bros.,  154  8.  W.  425. 

I  Ip66  (Tex.CiT.App.)  Error,  in  a  libel  case, 
in  an  instruction  with  reference  to  the  mitiga- 
tion of  exemplary  damages,  was  harmless,  where 
the  jury  found  against  plaintiff  npon  the  issue 
of  actual  damages.— Fesmnger  v.  eL  Paso  Times 
Co.,  154  S.  W.  1171. 

I  1069  (Ky.)  Defendant  held  not  prejudiced 
by  misconduct  of  jurors  In  stating  to  the  court 
that  the  jury  had  agreed  to  find  for  plaintiff, 
but  could  not  agree  upon  the  amount,  and  that, 
in  the  opinion  of  one  of  the  jurors,  further  con- 
sideration would  result  In  a  verdict,  where  the 
court  promptly  stopped  the  statement,  and  it 
did  not  appear  that  the  verdict  was  influenced 
thereby.— South  Covington  ft  C.  St  By.  Co.  t. 
Harris.  154  S.  W.  35. 

i  1070  (Ark.)  The  jury's  failure  to  follow  an 
erroneous  instruction  wliich  woald  baTe  re- 

3uired  a  verdict  f<nr  defendant  was  not  preju- 
Icial  error.-Hin  t.  Gibson.  154  8.  W.  20S. 
I  1070  (Tez.Civ.App.)  Where  a  special  charge 
offered  by  appellant  was  erroneous,  It  cannot 
claim  on  appeal  that  the  verdict  was  Unproper 
because  Oie  jury  dU  not  follow  such  instruc- 
tion and  decided  tbe  issues  In  accordance  witih 
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the  coart^i  fmeral  duuge.— Wichita  Falls  G(HD- 
press  Oa  T.  W.  L.  Moody  ft  Oo^  164  S.  W. 

10B2. 

if  1070  (Te&GiT.Api>.)  Where  the  jury  consid- 
ered attorney's  fees  and  medical  expenses,  not 
pleaded,  in  a  perionat  injury  snit,  and  the 
amount  so  allowed  could  not  be  ascertained  by 
the  appellate  court,  the  error  was  prejudicial. 
—San  AntotUo  Traction  Co.  t.  Cassanora,  164 
B.  W.  lUW. 

I  1074  (Tez.CiT.App.)  WheUier  the  trial  coart 
erred  in  reqairia^  a  deposit  of  $200  as  Hecnrity 
for  costs  as  a  condition  precedent  to  an  appeal, 
not  bavins  prevoited  the  appeiU,  wlU  not  be 
reviewed.— Smith  t.  Adoue  A  hoblt,  154  S.  W. 
258. 

(X)  Error  WalTcd  In  Appellate  Comrt. 

I  1078  (Mo.)  Exceptions  to  rulings  on  evi- 
dence are  deemed  waived  if  not  argued  in  tbe 
complaining  party's  brief.— Naylor  t.  McRuer, 
164  S.  W.  772. 

I  1078  (Tex.CiT.App.)  Assignments  of  error 
filed  in  the  lower  court,  but  not  brought  for- 
ward in  appellant's  brief,  were  waived.— Smyer 
T.  Ft  Worth  ft  Denver  City  By.  Go^.  164  S. 
W.  886. 

(K)  S«bae«nent  Appeals. 

8  1097  (Ky.)  A  holding  of  tbe  Court  of  Ap- 
peals that  a  peremptory  instruction  should  have 
Deen  given  for  defendant  was  bifiding  on  that 
court,  where  the  proof  on  the  second  trial  was 
not  aabstantially  differott  from  that  on  the 
first  triaL—Oossett  t.  Kentucky  Wagon  Mfg. 
Co.,  164  S.  W.  897. 

{1007  (Mo.)  As  a  general  rule,  where  on  a 
second  appeal  the  facts  and  pleadings  are  tbe 
same,  the  first  decision  la  the  law  of  tbe  case 
on  points  ruled.— Benton  t.  City  of  St  Louis, 
154  S.  W.  473. 

xth.  detebmihatiok  ahd  .dispo- 

SmON  OF  OAUBE. 

(B)  Afltmuwee. 

S  1133  (Mo.)  Judgment  will  be  affirmed  as  to 
appellants  who  have  not  filed  abstracts  of  the 
record  and  brlefs^OraTes  t.  Chapman,  164  S. 

w.  ei.  .  — . 

I  I  tse  (Tex.GiT.App.)  In  tbe  absence  of  con- 
duaions  of  law  showing  on  what  ground  the 
trial  court  based  its  jud^oent,  it  must  l>e  affirm- 
ed if  there  is  any  ground  presented  by  tbe 
pleadings  and  supported  by  ue  evidence  apcm 
which  ft  can  be  properly  rested.— Broussard  t. 
Cruse,  164  S.  W.  347. 

S  1140  (Ark.)  Where,  in  an  action  for  injorles 
to  mules  shipped,  the  Jaiy  conld  not  have  found 
that  the  damage  to  a  mule  which  died  exceeded 
more  than  $'ZSO,  error  in  not  Instructing  that 
tbe  contract  limited  the  liability  for  loss  of  the 
mule  to  (100  could  tie  cnred  by  requiring  plain- 
tiff to  remit  the  amount  awarded  In  excess  of 
that  sum.— Kansas  City  Sontbem  By.  Co.  T. 
Mixon-McClintock  Co.,  154  S.  W.  206. 

8  1 140  (Tenn.)  Where  tbe  only  error  is  In  giv- 
ing a  judgment  for  more  than  one  penalty.  It 
is  error  to  remand  the  case  for  a  new  trial  with- 
out offering  plaintiff  the  option  of  remitting  tbe 
ezcess^-Cumnerland  Telpphone  ft  Telegraph  Co. 
T.  Hartley,  164  S.  W.  531. 

(D)  Reversal. 

8  1170  (Tez.C^T.App.)  In  an  action  to  set 

aside  a  default  judgment  on  a  bond  given  under 
a  claim  of  property  levied  on  as  belouging  to  a 
tbird  person,  any  error  in  permitting  plaintiff 
adminiBtrator  to  show  a  declaration  by  his  dece- 
dent that  he  owned  the  property  held  hannlesa 
error  within  Court  of  CiTil  Appeals  rule  C2a 
(149  S.  W.  x),  forbidding  reversals  for  nonpreju- 
dicial error.— Barker  t.  Johnson,  154  S.  W. 
609. 

8  ri70  (Tex.CiT.App.)  The  substantial  justice 
mlei,  Bule  Q2&  (149  3.  W.  x)  Is  n<^  A  pftnaoea 


for  all  ills  wblcb  aJBicft  cases  twofl|^t  to  tbe 
appellate  court— Qaanab,  A.  ft  P.  Rj.  Co.  t. 
Galloway,  151  S.  W.  653. 

f  1171  (Mo.App.)  Where  tb»  fmrj  find  for 
plalntil^  and  mi^t  under  the  pleading  have 
allowed  him  Interest,  a  judgment  will  not  be 
reversed  for  a  slightly  excessive  verdict,  where 
the  amount  of  the  excess  is  considerably  less 
than  the  interest  which  tbe  jory  would  hare 
been  justified  In  allowing. — Blederman  v.  Inter, 
state  Trust  &  Banking  Co.,  154  S.  W.  843. 

8  1 173  (Ky.)  Where,  in  partition  by  one  gran- 
tee against  the  other  grantees,  the  &.ther  of 
the  grantees  iaterrenes  and  appeals  fnxn  a  Judg- 
ment glTing  him  an  interest  in  the  property, 
but  no  cross-appeal  is  taken  by  tbe  grantees, 
tbe  court  cannot  reverse  the  judgment  for  er- 
rors favorable  to  appellant— WilMU  t.  Sutton, 
154  S.  W.  394. 

8  1 173  (Tex.CiT.App.)  A  reTersal  as  U>  one  of 
several  appellauts  requires  reversal  as  to  all 
under  Eev.  Civ.  St.  1911,  art  1997,  but,  where 
tbe  cause  of  action  is  severable,  judgment  will 
be  affirmed  aa  to  parties  not  appealinc  tbou^ 
reTersed  as  to  appellants.— Danner  t.  Walker- 
Smith  Co..  154  S.  W.  295. 

8  11 75  (Tex.Civ.App.)  On  a  case  being  revers- 
ed, it  will  not  also  be  rendered  merely  because 
tbe  cause  of  action  will  be  barred  on  anotha 
trial  if  the  statute  of  limitations  be  taken  ad- 
vantage of  as  a  defen8e.~-Bagley  t.  Brack,  1&8 
S.  W.  247. 

8  1177  (MoApp.)  In  an  action  by  a  broker 
for  commissions,  where  tbe  trial  court  was  not 
requested  to  peremptorily  instruct  for  plaintiff, 
and  there  was  one  disputed  fact  for  the  jury, 
an  improper  judgment  for  defendant  will  be 
merely  reversed  and  remanded,  and  tbe  trial 
court  not  directed  to  enter  a  judgment  for  tbe 
amount  sued  for.— Weidemeyer  v.  Woodrum, 
154  S.  W.  894. 

<E!}  Rendition,  Form,  and  Entry  of  Jady- 
aent. 

8  1185  (Tex.Civ.App.)  Tbe  Court  of  Civil  Ap- 
peals is  without  jurisdiction  to  set  aside  a  Judg- 
ment  rendered  at  a  former  term,  though  It  may 
he  erroneous.— Fergustm  v.  Beaumont  lAnd  ft 
Bnlldinc  Co.,  164  8.  W.  808. 

(F)  Mandate   and   ProeeedinsB   In  Ijower 
C^onrt. 

I  1195  (Ky.)  A  holding  of  the  Court  of  Ap- 
peals that  a  peremptory  instruction  should  hare 
been  given  for  defendant  was  binding  on  tbe 
circuit  court,  where  tbe  proof  on  tbe  second 
trial  was  not  substantially  different  from  that 
on  the  first  trial.— Gossett  v.  Kentucky  Wagon 
Mfg.  Co.,  154  S.  W.  897. 

$1195  (Mo.App.)  A  decision  on  appeal  that 
an  instruction  was  defective  in  one  part  was 
the  law  of  tbe  case  on  retrial,  so  that  the  in- 
struction, being  corrected  as  to  the  matter  spec- 
ified, was  properly  given.— Fink  v.  Kansas  Ci^ 
Southern  By.  Co.,  154  S.  W.  1134. 

8  12)2  rrex.CiTAin><)  A  reversal  in  (eneral 
terms  of  a  Judgment  for  plaintiff  held  to  open 
up  tbe  entire  case  and  permit  the  introdaction 
of  plaintiff's  testimony  on  an  issue  which  bad 
been  determined  below  in  the  defendant's  favor, 
though  it  tended  to  strengthen  plaintllTs  eoor 
tention  on  an  issue  determined  in  his  favor. — 
Miller  v.  Burgess,  154  S.  W.  591. 

APPEARANCE. 

See  Infants,  8  39:  Judgment,  8  Jnsticea 
of  the  Peace,  8  84. 

8  13  (Tex.Civ.App.)  It  Is  the  duty  of  a  de- 
fendant,  who  has  answered  tbe  petition,  to  take 
notice  of  a  subsequent  amendment  ttiereof  in 
open  court,  on  leave,  and  govern  Mmself  ac- 
cordingly, even  if  the  amendment  sets  up  a  new 
cause  of  action.— Tyson  t.  First  State  Bank 
L&  Trust  Co.  of  Santa  Anna,  164  &  W.  1056^ 
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125  (Ho.App.)  D«feiMluit  ttdnliis  company, 
havliig  appeana  geiMnUy  In  a  soft  against  U 

to  recover  taxes,  wag  not  entitled  to  take  ad- 
vantage of  errors  in  entitling  the  proceeding! 
of  a  deiical  natore  by  which  it  waa  not  mia* 
led^State  •x  tel.  Blair  t.  Ganett  Mlnioc  Go^ 
164  S.  W.  168. 

APPLIANCES. 

See  Muter  and  Servant.  H  101.  102-129,  217. 

APPLICATION. 

See  Payment 

APPRAI^L 

See  Bxecntton,  |  141. 

APPRENTICES. 


ARBITRATION  AND  AWARD. 

See  Ebiinent  Domain,  |  2S6 ;  Reference. 

ARGUMENT  OF  COUNSEL. 

See  Appeal  and  Brror,  |  978;  Criminal  Law, 
JJ^^BO.  1044,  HAOH,  lin;  Trial,  S|  26, 

ARMY  AND  NAVY. 

See  Bomidde,  f  309;  Militia. 

ARREST. 

See  Anaolt  and  Battery,  |  67;  Bail;  Crimi- 
nal Law,  I  861;  Obetmcting  Justice. 

ARREST  OF  JUDGMENT. 

See  Justice*  of  the  Peace,  {  188. 

ASPORTATION. 

See  Larceny,  |  17. 

ASSAULT  AND  BATTERY. 

See  Criminal  Law.  f  820;  Homicide,  l|  06, 
160,  267.  806k  807,  810;  Bape^  If  ^  08; 
RoUwry. 

n.  ORmnr  Ai.  bbspohubiiiItt. 

1 67  <Tex.Gr.App.)  While  one  illegally  ar- 
rested may  use  all  necessary  force  to  effect  his 
release,  he  coold  not  justify  a  malicious  as- 
sault upon  the  arrestii^  officer,  made  for  other 
reasons,  merely  because  be  was  illegally  ar- 
r«sted.— Niclcerson  v.  State,  154  S.  W.  902. 

Where  accused,  who  was  illegally  arrested, 
was  struck  by  the  officer  because  he  used  a 
highly  insulting  epithet  toward  the  officer  with- 
out cause,  he  could  not  afterwards  Justify  as- 
saolting  tlM  oflicer  by  reason  of  b^ng  stmck 
by  him  beeanse  of  soen  epltliet— Id. 

(B)  ProseentloB  muA  PvnlskmeKt. 

I  02  (Tex.Cr.App.)  Evidence  held  to  sustain  a 
conviction  of  aggravated  assaolt. — Caellar  v. 
State,  164  S.  W.  228. 

{ 92  (Tex.GrApp.)  EMdence,  In  an  action  for 
aggravated  assault,  AeZd  to  show  that  serious 
bodily  injorr  was  Inflicted  so  as  to  justify  a 
eouTiction^Nicl^erson  v.  State,  164  8.  W.  992. 

1 100  <Tex.Cr.App.)  In  a  prosecntion  for  ag- 
gravated assault  OQ  a  female,  a  sentence  im- 
posing a  fine  of  $200  and  12  months  in  jail  was 
not  so  excessive  as  to  require  reversal  on  appeal. 
-GiMllAr  T.  State,  154  S.  W.  228. 

ASSESSMENT. 

Of  damages,  see  Damages.  U  208-217. 


ASSIGNMENT  OF  ERRORS. 

See  Appeal  and  Krror.  H  281,  802,  409,  647, 
648,  ((49,  690,  719-76iBt  1078;  Criminal  Law, 

H  m4,  im 

ASSIGNMENTS. 


Public  Lands. 

I.  BEQUIUTBS  AMD  VAUDITT. 

lA.)  Pnpmrtri  Bstfttes,  mmA  Hlsbta  Aaal«B« 

able. 

i  23  (Ky.)  Where  lease  of  a  sawmill  provides 
that  the  lessee  shall  add  certain  attachments 
and  use  the  mill  till  its  use  shall  pay  for  the  at- 
tachments, they  then  to  remain  the  property 
of  the  lessor,  and  the  lessee,  aft^  so  using  the 
mill,  removes  tbe  attachments,  the  cause  of 
action  is  for  breach  of  oontracL  and  so  asaim- 
aUe^Bnterprise  M^  a  r.  TanUMe,  164  S.  W. 
27. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Bankruptcy. 

I.  BBQimiTES  AXD  VALXDITT. 
(D)  Pr«fer«BeM* 

1 122  (Ky.)  Where  transferee  of  bond  •zeent* 
ed  and  aclcnowledged  an  instrument  sabsequeot- 
ly  recorded  aclcnowledglng  its  receipt  in  trust, 
the  claim  of  the  cestui  qne  tmst  against  him 
was  a  debt  due  fn»n  him  as  tmttea  of  an  ez- 

?resB  trust  created  deed,  witUn  Ky.  St  { 
4,  giving  such  debts  preference  upon  an  asslgnr 
ment  for  creditors.— St.  Catherine's  Cemetery  T. 
Fidelity  Tmst  Co.,  164  S.  W.  29. 

Under  Ky.  St  S  496,  a  deed  creating  a  tmst 
in  intangible  personal  property  is  recordable,  so 
as  to  notify  creditors  of  the  trustee,  and  give 
the  beneficiary  a  preferred  claim  under  the  trus- 
tee's assignment  for  creditors,  within  section 
74.-I™ 

Retention  by  donor  of  a  tmst  fund  of  right 
to  revoke  the  trust  which  he  died  without  ex«r- 
cislnr,  held  not  to  invalidate  the  tmst  ao  as  to 
deprive  the  beneficiary  of  the  preference,  under 
the  trustee's  assignment  for  creditors.  giTen  by 
Ky,  St  I  74^Id. 

ASSOCIATIONS. 

See  Qnbs. 

ASSUMPTION. 

Of  lis^  we  Master  and  Servant  U  206-226. 

ATTACHMENT. 

See  Appeal  and  Brror.  I'lOO. 

I.  XATUBB  AMD  OBOUinMi. 
(B)  Qroaads  of  AitMbmeat* 

1 47  (Mo.App.)  Evidence  in  an  attachment 
proceeding  heli  insufficient  to  show  that  de- 
fendant was  a  nonresident  or  about  to  remove 
bis  property  from  the  state  with  intent  to 
change  domiciL— J.  Thomas  ft  Son  Brown, 
154  8.  W.  423. 

ATTORNEY  AND  CLIENT. 

See  Affidavits;  Champerty  and  Maintenance; 
Criminal  Law,  if  693,  1166;  Damages,  j  72; 
District  and  Prosecuting  Attorneys ;  Judg- 
ment I  606:  I  ^ ;  ^^^^^  SI  Uf- 
133,  Sfo;  Witnesses,  ^  92, 

n.  BBTAZMEB  AHB  AVTHOBITT. 
1104 

ney 


04  (Tex.GiT.Aim.)  Knowledge  of  an  attw- 
will  be  imputed  to  his  client  if  it  was  ao> 
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qoired  In  a  transactfoa  in  which  the  former 
was  acting  as  the  tatter's  attorney  at  the  time. 
—Newton  v.  Easterwood.  154  S.  W.  Q4& 

XV.  OOMPEKSATIOK  AMP  UBM  OF 
ATTOBMET. 

<B}  Um. 

1 182  (Ho.App.)  Where  the  interest  wUcfa 
plaintiff,  an  attorney,  songbt  to  recover  under 
an  agreement  with  an  heir  to  bring  the  neces- 
sary actions  to  recover  her  interest  in  an  es- 
tate, which  was  afterwards  sold  by  the  heir 
to  defendant,  was  her  distributive  interest  as 
heir,  as  fixed  by  law,  the  attorney  could  not 
recover  under  Kev.  St.  1009,  |  964,  giving  an 
attorney  a  lien  npotf  hia  cUent'a  cause  of  ac- 
tion, whid)  attacbea  to  tlie  judgmott  in  his 
&Tor,  and  which  cannot  be  uTeeted  by  settle- 
ment— Elam  t.  Bond.  164  8.  W.  880: 

ATTORNMENT. 

See  Advene  Possession,  S  GO. 

AUTHORITY. 

See  Brokeiai  1 41. 

AUTOMOBILES. 

See  Blaster  and  Servant,  |  213;  Haoicipal 
Cw^rations,  H  706.  706;  Street  Bailroads, 

'  BAGGAGL 

See  Carriers,  |  417. 

BAIU 

n.  IK  OBnaNAI.  PROSEOimOHB. 

S80  (TcT.Cr^pp.)  Under  Code  Cr.  Proc. 
1911,  art  330,  providing  that  sureties  for  an 
accused  may  release  themselves  by  surrender- 
ing him  into  custody,  and  art  322.  making  the 
same  rule  applicable  to  all  bail  bonds,  whether 
given  before  or  after  indictment  Aeld  that  a 
surety  on  a  bail  bond  or  recognizance  on  a 
criminal  appeal  might  release  himself  by  sur- 
rendering his  principal.— Ex  parte  Coblh  154  S. 
W.  997. 

BAILMENT. 

See  Animals;  Banks  and  Banking,  ||  110-160; 
Carriers,  if  47-158;  Innkeepers;  Partner- 
ship, i  279;  Pledges;  Shipping,  4  120. 

S  I  i  (Tez.Civ.App.)  While  the  law  implies  a 
contract  by  the  bailee  to  return  the  identical 
property,  be  is  bound  to  exercise  only  ordinary 
care  in  preser\-ing  and  protecting  it  while  in 
bto  custody.— Bagley  v.  Brack,  154  S.  W.  247. 

1 31  (Tez.Civ.App.)  Where  a  bailor  proves  de- 
liveiy  of  properb^  to  a  bailee  and  the  bailee's 
failure  or  refusal  to  return  the  same,  the  bur- 
den is  then  on  the  bailee  to  relieve  himself  from 
liabili^  by  showing  that  the  property  was  not 
IfWt  thromfh  his  negligence.— Bagley  t.  Brack, 
154  S.  W  247.  ' 

BANKRUPTCY. 

See  Assignments  for  Benefit  of  Creditors. 

m.  ASaiOMMElTT,  ADBQiaSTBATIOK, 
AHB  DISTRIBUTIOIT  OF  BAKK- 
BUPrrS  ESTATE. 

(B)  Aaalvameat,   «»«   Title,   lUslits,  mmM 
B«medl«B  of  Trustee  In  GenenU. 

f  151  <Mo.App.)  Under  Bankr.  Act,  {  70a,  the 
trustee  takes  title  subject  to  all  valid  claims, 
liens,  and  equities,  and  an  estoppel  which  might 
be  invoked  against  the  bankrupt  may  be  invoked 
inst  the  trustee.— Palmer  v.  Welch,  154  8. 
?.  438.  ■ 

(B)  Aetlona  by  or  Av^inst  Trustee. 
S30e  (Mo.)  Trusteea  in  bankruptcy  do  not 
r^resent  creditors  in  proaecnting  tiwir  claima 


to  an  allowance  In  tiie'  bankruptcy  proceeding 
or  to  a  judgment  in  other  courts,  and  hence 
where.  Id  a  suit  against  stockholders  of  bank- 
rupt corporation,  the  court  disallowed  the  claim 
of  a  creditor,  it  was  improper  for  the  troatee 
to  appeal  at  the  instance  of  such  creditM. — 
Biggs  T.  Westen,  1S4  S.  W.  TOa 

BANKS  AND  BANKING. 

See  Pledges.  |  29;  Tmits,  |  206. 

m.  FUHCTIOITB  AMD  DEAUNOB. 

{B)  Reprcseatatlom  of  Buk  OAoon 
ana  Asnto* 

S  1 16  (Ark.)  Where  individual  deposit  of  pres- 
ident of  bank  was  trust  fund  for  paying  a  loan 
to  the  president  and  two  other  persons,  but  the 
bank  bad  no  taiowledge  of  the  trust  ezc<»>t  the 
president's  knowledge,  it  was  not  HaUe  for  his 
misappropriation  thereof;  his  knowledge  not 
being  impated  to  it.— Bank  of  Bartftord  t.  Me- 
Donaia.  164  S.  W.  512. 

(O  Deposits* 

i  130  (Ark.)  Bank  held  not  charged  with  no- 
tice that  a  depoedt  by  its  president  constitoted 
trust  funds  by  a  letter  written  it  by  one  of  the 
beneficiaries  of  the  trust,  referring  to  the  mat- 
ter oat  of  which  the  trust  arose.— Bank  of  Hart- 
ford r.  McDopald.  1£4  8.  W.  512. 

i  141  (Tenn.)  Where  both  the  holder  and 
drawer  of  a  check  agree  with  the  r«nitting 
bank  that  remittances  may  be  made  directly 
to  drawee,  they  cannot  complain  that  that  was 
done.— First  Nat  Bank  v.  First  Nat  Bank.  154 
S.  W.  966. 

I  150  (Tenn.)  A  custom  of  a  bank  in  per- 
mitting a  depositor  to  overcheck  could  be  dis- 
continued at  any  time  at  the  bank's  option,  in 
the  absence  of  any  reliance  thereon  by  a  third 
person.— First  Nat  Bank  v.  First  Nat  Bank. 
154  S.  W.  966. 

(D)  Colleetlons. 

i  150  (Tenn.)  When  a  check  la  rmitted  to 
the  drawee  for  collection,  its  du^  aa  collector 
Is  (o  present  the  check  for  acceptance  and  pay- 
ment atid  its  duty  as  drawee  is  to  pay  the 
check  if  the  drawer,  in  absence  of  agreement 
has  a  sufficient  deposit— First  Nat  Bank  v. 
First  Nat  Bank,  164  S.  W.  965. 

8  163  (Tez.Civ.App.)  Facts  held  to  constitute 
payment  of  a  draft  and  a  receipt  of  the  pro- 
ceeds by  the  bank  in  which  it  was  deposited-- 
Wichita  Falls  Compress  Co.  v.  W.  L.  Moody 

&  Co.,  164  s.  w.  imz 

i  1 7 1  (Tenn.)  Checks  received  without  any 
promise  of  pa^nent  or  acceptance  by  the  drawee 
and  agent  for  collection  are  without  considera- 
tion, so  that  an  action  could  not  be  maintained 
against  the  agent  for  collection  and  drawee. — 
First  Nat  Bank  v.  First  Nat  Bank.  164  S.  W. 
966. 

(BS>  Loana  Msd  IHseomnta. 

f  181  (Mo.App.)  An  agreement  by  a  bank  to 
give  a  Inmtier  company  credit  on  its  invoices, 
and  to  rebate  interest  on  the  advances  if  the 
invoices  were  paid  before  the  maturity  of  the 
note  which  the  company  gave  for  its  advance*, 
held,  to  bind  the  Innk  to  allow  the  rebate  on 
all  invoices  paid  before  maturity,  until  it  an- 
nounced that  it  would  not  make  such  rebate.— 
Biederman  v.  Interstate  Trust  Banking  Co.. 
154  S.  W.  843. 

BAR. 

See  AcUon.  S  46;  Jndgnwnt,  H  640-687,  90^ 
934;  Limitation  of  Actifma. 

BARRATRY. 

See  Cbamperty  and  Maintenance 
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BASTARDS. 

IV.  PBOPEBTT. 

{  105  (Ky.)  Uoder  the  express  proTisIonfl  of 
Ky,  8t  i  iS98,  cbildreu  born  oat  of  lawful 
wedlock  becaiae  legitimate,  and  were  capable 
of  toheritlnc  from  their  father,  where  be  sub- 
■eqnetitly.  married  their  mother,  and  both  be- 
fore and  after  the  marriage  recognized  them  as 
hie  children.— Haggard  t.  Maatm.  IM  S.  W. 
907. 

BAUERY. 

See  Aasaalt  and  Battery. 

BENEFICIAL  ASSOCIATIONS. 

See  Inaaiance,  {{  814,  817;  Taxation.  |  241. 

BENEFICIARIES. 

See  IiiBniance»  I  587. 

BEQUESTS. 

See  WUla. 

BEST  AND  SECONDARY  EVIDENCE. 

See  Bvidence,  |  136. 

BIAS. 

See  WitQestet,  |  872. 

BILL  OF  LADING. 

See  CarrierB,  H  47-63,  156,  16a 

BILLS  AND.  NOTES. 

See  Aopeal  and  Error,  S  322 ;  Banks  and 
Banking,  M  141,  159,  171;  DlamisBal  and 
Nonsuit.  §1  19.  25:  Election  of  Remediei,  !  3; 
Evidence,  i  271;  False  Pretenses,  S  34- Forg- 
ery, I  23:  Uasband  and  Wife,  ft  265;  In- 
terest, I  38 ;  Landlord  and  Tenant,  g  194 ; 
Uens;  Limitation  of  Actions,  I  180;  Mort- 
gagee, {424;  Partnership,  8  146;  Principal 
and  BuretT.  IS  6,  185,  194;  Trial,  fi  261; 
Trover  and  Conversion,  |  11;  Vendor  and 
Pnrchaser.  H  302.  815;  Venae,  1  26. 

I.  BEQX7ISITES  AMD  VALIDITT. 

(A)  Form  aad  Conteats  of  Bills  of  Bx- 
eliMnve»  Drftfts.  Cbefllcfl.  mnd  Ordera. 

I  23  (Tenn.)  The  signature  of  the  drawer  of 
a  check  was  a  representation  to  snbaenaent 
holders  that  the  drawer  had  soffident  funds  on 
deposit  w!th  the  drawee,  and  the  drawee  would 
accept  and  pay  the  checks  when  presented. — 
First  Xat.  Bank  v.  First  Nat.  Bank,  154  S. 
W.  965. 

S26  (Tenn.)  Upon  the  drawee's  refusal  of 
payment  of  a  cneck  because  drawer  bad  no 
funds  deposited  with  drawee,  the  holder  could 
sue  Qie  drawer  upon  the  check. — First  Nat. 
Bank  v.  First  Nat.  Bank,  154  S.  W.  066. 

(D)  Aoeeptuee. 

1 70  (Tenn.)  Checks  drawn  apon  funds  in  a 
distant  bank  are  bills  of  excbange,  within  Ne- 
gotiable Instruments  Law,  i  136,  giving  the 
drawee  of  a  bill  24  hours  after  presentment  in 
which  to  decide  whether  he  will  accept  the  bill. 
—First  Nat.  Bank  v.  First  Nat.  Bank,  164  S. 
W.  965. 

Where  a  bank,  the  drawee  of  a  bill,  also  acts 
as  collecting  agent,  there  can  be  no  acceptance 
by  delivery  until  the  bills  are  passed  tbrongh 
the  books  of  the  bank,  diarging  the  drawer'a  ac- 
count and  crediting  tlut  of  tiie  remitting  bank. 
-Id. 

In  view  of  the  Negotiable  Instniments  Law, 
defining  acceptance  as  an  acceptance  completed 
by  delivery  or  notification,  where  the  drawee  ot 
a  check  also  acts  as  collecting  agent,  there  can 


be  no  acceptance  by  ddlvery  until  the  trans- 
action is  completed  by  delivery  to  the  remitting 
bank  in  due  course,  or  until  there  is  a  notin- 
cation.— Id. 

1 74  (Tenn.)  The  acceptance  of  checks  by  the 
holder  did  not  extinguish  the  drawer's  indebt- 
edness to  him.— First  Nat.  Bank  t.  First  Nat. 
Bank,  154  S.  W.  965. 

S  83  (Tex.Civ.App.)  AccepUnce  of  a  draft  at- 
tached to  a  bill  of  lading  for  cotton  keUi  not 
conditional  so  as  to  entitle  the  acceptor  to  re- 
cover on  that  ground  because  only  half  of  the 
goods  appearing  to  have  been  covered  by  the 
bill  of  lading  attached  to  the  draft  were  ac- 
tually shipped.— Wichita  Falls  Compress  Co.  T. 
W.  U  Moody  &  Co.,  164  S.  W.  10®. 


(B)  CoMtder«tio«. 

I  92  (Tei.Clv.App.)  A  note  given  by  a  stock- 
holder individually  in  settlement  of  a  debt  ow- 
ing by  the  corporation  on  an  open  account  was 
supported  by  a  sufficient  consideration.— Gauss- 
Irfingenberg  Hat  Co.  v.  Alley,  154  S.  W.  1062. 

IV.  If  EGOTIABIUTT  AND  TRAKSFEB. 
(A)  iMtrwrnenta  N«Botl*bl«. 

I  170  (Mo.)  Indorsement  of  a  note  for  collec- 
tion limits  its  transfer  to  that  purpose  and  de- 
stroys its  negotiability,— Jackson  t.  Johnson, 
154  S.  W.  759. 

VH.  PATMEHT  AXD  DI80HABOE. 

S  426  (Mo.App.)  Payment  of  part  of  a  note 
by  two  strangers  without  any  apparent  int«i- 
tion  of  discharging  it,  when  accompanied  by  an 
indorsement  of  the  note  to  their  agent,  JheM  a 
purchase  of  the  note  as-  to  them,  and  not  a  pay- 
ment.— Van  Hoose  T.  Southweatem  Hacb.  Co., 
154  S.  W.  166. 

Till.  AC7TIOHS. 

S  452  (Tex.Civ.App.)  It  was  a  good  defense 
to  an  action  on  a  note  that  it  was  given  for 
machinery  in  the  poasession  of  a  railroad  com- 
pany which  plaintiff  was  to  deliver  and  which 
defendant  was  to  try  to  sell,  that  the  note  was 
not  to  become  binding  unless  he  did  sell  it, 
and  that  plaintiff  failed  to  pay  the  freiebt  and 
deliver  the  machine.- Williams  v.  Wslter  A. 
Wood  Mowing  &  Beaidiig  Ifachine  Co.,  154  S. 
W,  366. 

1402  (Ark.)  On  an  issue  of  execution  of  a 
note  sued  on,  the  burden  was  on  plaintiff  to 
prove  allegatitm  that  the  note  was  in  defend- 
ant's possession^-Caffey  v.  Allison,  154  S.  W. 

202. 

1 404  (Ky.)  The  harden  was  on  defendant  to 
establish  her  defense  that  by  mistake  the  notes 

sued  on  were  executed  for  more  than  was  due.— 
Woods  V.  Davie,  154  S.  W.  905. 

1517  (Tez.Ctv.App.)  Evidence,  in  an  «ction 
on  a  promissory  note,  held  to  sustain  a  finding 
that  it  was  executed  by  the  contesting  defend- 
ant—Miller V.  Burgess,  164  S.  W.  681. 

BLACK  LIST. 

See  Master  and  Bemut,  H  11.  S& 

BOARDS. 

See  Master  and  Servant,  |  78. 

BONA  FIDE  PURCHASERS. 

See  Vendor  and  Parchaser,  {  242. 

BONDS. 

See  Appeal  and  Error.  S|  374,  1170;  Ball;  Cor- 
porations. H  240,  472;  Judgment,  |  463;  Jus- 
tices of  the  Peace,  §3  159,  162.  191;  Landlord 
and  Tenant.  S  270:  Pledges,  {  56;  Replevin; 
Sequestration,  S  16;  Trial,  {  355. 
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BOUNOARIES. 

See  Advene  Potfession,  {{  6^  100. 

X.  DSSOBIPTXOX. 

1 3  (Tex.ClT.App.)  Where  a  stake  at  the 
Bouthwest  corner  of  a  survey  and  a  stake  and 
mound  at  its  northwest  corner,  called  for  in  the 
field  notes,  could  not  be  found,  but  there  was 
evidence  that  the^  were  located  1.849  varas 
west  of  another  survey,  such  location  beinff  es' 
tablished,  the  call  for  distance  would  yield  to 
the  call  for  the  monumentB.— Wm.  M.  Bice  In- 
stitute for  Advancement  of  Literature,  Science, 
and  Art  t.  Gieseke,  154  8.  W.  612. 

n.  BTXDEirOE,  ASCEBTAnoCEirr.  AlVD 
EBTABIJSHHEirt. 

I  37  (Ey.)  Evidence,  in  an  action  of  trespass 
tor  taking  coal  from  plaintiff's  survey,  held 
Sufficient  to  locate  the  exterior  boundary  lines 
of  the  survey.— Bennett  Jellico  Goal  Co.  t. 
East  Jellico  Goal  Go.,  154  S.  W.  922. 

137  <Tez.C^v.Appk)  In  a  boundary  dispute 
evidence  of  a  luarked  line,  recognised  for  more 
than  40  years,  held  sufficient  to  establish  an 
<dd  marked  line.— Wm.  M.  Rice  Institute  for 
Advancment  of  Literature.  Science,  and  Art  v. 
Gieseke,  154  8.  W.  612. 

1 55  (Mo.)  Where  the  sum  of  the  widths  of 
lots  In  a  block  is  about  4%  feet  less  than  the 
distance  between  the  streets  bounding  the  block, 
the  presumption  la  that  there  Is  a  suridus  in 
the  block  to  be  apportioned  among  the  lots,  and 
not  that  there  was  a  mistake  in  the  location  of 
a  street  along  the  side  of  the  blociL— 01i«d  T. 
Franck.  IM  S.  W.  744. 

BREACH. 

See  Insnranee,  H  849,  SS8;  Salen,  ||  176-284. 

BREACH  OF  MARRIAGE  PROMISE. 

1 23  (Mo.App.)  EMdenoe  in  an  action  for 
breach  of  promise  held  sufficient  to  sustain  a 
verdict  for  plaintiff.— Fisher  v.  (Miver,  164  8. 

W.  453. 

1 26  (Mo.App.)  In  an  action  for  breach  of 
promise,  an  instruction  as  to  the  elements  to  be 
considered  tn  fixing  plaintiff's  damages  if  the 
jury  found  for  plaintiff  held  a  proper  statement 
of  the  law.— Fiaher  v.  Oliver,  154  8.  W.  453. 

1 27  (Mo.App.)  In  an  action  for  breach  of 

G'omise,  it  is  permissible  to  consider  the  pecnn- 
ry  position  of  defenctant— Fisher  t.  Oliver, 
164  STW.  453. 

f  31  (Mo.App.)  A  recovery  of  $4,000  In  an  ac^ 
tion  for  breach  of  a  promise,  where  the  defend- 
ant is  worth  $70,000  and  plaintiff  is  practically 
without  means,  held  not  excesBive.— Fisher  v. 
OUver,  154  S.  W.  468. 

BREACH  OF  THE  PEACE. 

See  Criminal  Law,  {  364;  Indictment  and  In- 
formation, I  79. 

BRIEFS. 

See  Appeal  and  Error,  ||  742,  758-773,  1078. 

BROKERS. 

See  Appeal  and  Error,  §|  1094,  1177;  Insui^ 
auce,  f  84;  Limitation  of  Actiona,  I  103: 
Pleading,  |  228:  Pledges,  I  56:  Pnncipal 
and  Agent;  Trial.  H  i»%  252,  253. 

nr.  OOHFEMSATIOir  ANJ>  XJBK. 

1 41  (Mo.App.)  That  a  sale  effected  by  a  bro- 
ker does  not  conform  to  his  original  authori^ 
does  not  prevent  recoveiy  of  a  commission,  if 
ch3  sale  was  ratiSed  by  his  principal  or  con- 
forms to  modified  authority.— Duncan  v.  Turner, 
164  S.  W.  816. 


MS  (Mo.App.) .  ^Vhere  a  broker,  merely  en- 
gaged to  secure  defendant  a  deal  tha.t  saited 
him,  after  introdudng  defendant  to  one  with 
whom  ho  afterwards  concluded  the  deal,  wrote 
defaidant  a  letter.  In  which  be  expressed  his 
opinion,  that  there  was  nothing  to  the  party 
to  whom  he  bad  introduced  defendant,  there  is 
no  abandonment  of  ttie  em^oyment;  it  aK^ear- 
ing  that  defoidant  had  previously  si^netf  a 
tract  for  the  exchange  m.  lands.— Weidemeyer  v. 
Woodrum,  154  8.  W.  894. 

S  48  (Mo.App.)  Jf^otietion  by  a  broker  of  a 
contract  of  safe  or  exchange  enforceable  by  hii 
principal  is  equivalent  to  the  production  of  a 
purchaser  as  affectiuc  the  broker's  right  to  com- 
mission,- Duncan  v.  Turner,  154  8.  W.  816. 

952  Crex.Civ.App.)  Brokers  who  procared  a 
purdiaser  who  paid  S2,(XX)  as  part  of  the  cash 
payment,  to  ^  forfeited  on  failure  to  complete 
the  contract,  and  on  such  forfeiture  the  con- 
tract to  be  at  an  end,  and  the  owner  to  retain 
$1,600  and  the  broker  $500,  was  not  entitled  to 
commissions,  as  the  contract  procured  was  not  an 
absolute  contract  to  purchase,  but  a  mere  op- 
tion.—Crum  V.  Slade  &  Bassett,  154  S.  W.  35L 

{  54  {Tex.Civ.App.)  To  entitle  a  bvokat  to  re- 
cover a  commisBion  for  the  sale  of  land,  he 
must  have  found  a  purchaser  wtUinc  to  poi^ 
chase  the  land  absolutely.-^!;mm  v.  Slade  ft 
Bassett,  154  8.  W.  361. 

1 56  (MoJipp.)  A  teal  estate  bnoker  employe 
ed  to  effect  a  sale  or  exchange  of  land  ia  en- 
titled to  compensation  if  he  ir  the  procaring  or 
inducing  caifse  of  negotistions  which  resalt  in 
the  sale  or  e»:hange,  though  tiiey  be  carried 
W  prindpalar— Park  T.  Colver,  104  & 

{56  (Bfo.App.)  A  broker  engaged  to  get  a 
deal  that  suited  defendant  is  entitled  to  com- 
pensatlcai  if  be  introduces  defendant  to  <hk 
with  whom  defendant  consummated  a  txmde  for 
exchange  of  land,  it  bdag  sufficient  for  liim  to 
bring  the  parties  tcgether  and  for  them  to  nego- 
tiate themBelves.--weidemeyer  t.  Woodmm, 
154  S.  W.  894. 

i  57  (Mo.App.)  A  contract  to  pay  a  broker  6 
per  cent  commission  for  procuring  a  pnidiaser 
for  land  held  to  entitle  him  to  a  commission  for 
procuring  a  customer  with  whom  the  prlocipal 
contracts  for  an  exchange.— Duncan  t.  Turner, 
164  S.  W.  816. 

Ji  63  (Ho.App.)  A  broker  is  entitled  to  a  com- 
Bsion  for  iffocuring  a  purchaser  for  land  when 
he  produces  one  who  is  ready,  willing,  and  able 
to  buy  on  his  principal's  terms  and  who  is  pre- 
vented from  doing  So  by  the  principal's  refusal 
to  carry  out  his  contract — Duncan  v.  Turner, 
154  S.  W.  816. 

i  6S  (Mo.App.)  Fraudulent  misrepresentations 
made  by  a  broker  to  induce  his  pnncipal  to  con- 
tract to  exchange  land  constitute  a  defense  to 
suit  for  commission  for  procuring  a  customei 
ready,  willing,  and  able  to  trade,  bat  with 
whom  the  priBcipal  refused  to  eariy^out  a  con- 
tract for  an  exchange. — Duncan  v.  Turner,  154 
S.  W.  816. 

The  fact  that  the  trutti  as  to  the  broker's 
fillse  representatl<m«  as  to  tiie  property  to  be 
received  by  a  landowner  under  a  contract  of  ex- 
change could  have  been  learned  on  Inquiry  did 
not  prevent  them  from  being  a  defense  to  tbe 
broker's  action  tor  compensation;  the  client 
being  entitled  to  rely  on  the  broker*a  state- 
ments.— Id. 

V.  AOTIOm  FOB  OOMPEiraATIOK. 

{ 80  (Mo.App.)  If  a  broker,  suing  for  a  com- 
mission for  negotiating  a  contract  to  exchange 
land  which  was  repudiated  by  defendant  prin- 
cipal, induced  defendant  to  execute  the  cui- 
tract  through  fraudulent  misrepresentatiima,  de- 
fendant is  entitled  to  counterclaim  for  neces- 
sary expenses  In  removing  the  clood  on  her 
title  created  by  the  broker's  act  in  recording  tbe 
conttactr^Duncan  t.  Toniei;  184  8.  W.  816. 
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S  84  (McApp.)  A  real  estate  broker  anfng  for 
a  commission  for  negotiating  a  contract  for  an 
exchange  of  land  on  repudiation  of  the  contract 
hv  his  principal  must  sbow  fall  performance 
of  his  ooUgatlonB  under  the  agency  contract,  as 
modified  by  authority  from  bia  principal. — Dun- 
can V.  Turner,  154  8.  W.  816. 

§  85  (Mo.App.)  Where  defendants  contracted 
to  pay  intestate  a  specified  sum  on  the  sale  of 
certain  land  for  intestate's  services,  evidence  of 
the  wife  of  the  landowner  that,  when  papers 
were  prepared  for  the  sale  of  the  sixth  inter- 
eat,  it  was  agreed  that  no  commission  should 
be  paid  on  account  of  that  deal,  was  admissible. 
—Smith  T.  Crane.  154  S.  W.  857. 

1 86  (Mo^App.)  In  an  action  by  a  broker  for 
compensation,  evidence  held  not  to  show  that 
he  was  not  the  procnzlng  cause  of  the  exchange 
of  land.— Weidemeyer  t.  Woodrum,  154  S.  W. 
894. 

188  (Mo.Appb)  In  an  action  for  a  broker's 
commlcnlon  for  procuring  a  customer  ready, 
willing,  and  able  to  exchange  land,  whether  the 
commission  was  earned  held,  under  the  evidence, 
a  jury  question.— Duncan  v.  Turner,  154  S.  W. 
818. 

§  88  (Mo;App.)  In  an  action  to  recover  for 
services  in  the  alleged  sale  of  land  under  a 
contract  for  the  division  of  commissions,  it  was 
error  to  refuse  to  charge  that  intestate  could 
not  recover  for  a  sale  of  a  sixth  Interest  in  the 
land,  if  it  was  agreed  that  the  contract  compen- 
sation should  be  paid  out  of  the  sale  of  the 
remainder  under  a  subsequent  option.— Smith  r. 
Crane.  154  S.  W.  867. 

Where  intestate  was  to  receive  a  specified 
sum  for  services  in  assisting  in  getting  an  op- 
tion and  other  service  with  reference  to  certain 
land,  an  instruction  that  defendant  agreed  to 
pay  intestate  for  getting  an  option  and  render- 
ing other  service  in  consummating  a  sale  was 
Improper  as  imposing  on  intestate  duties  not 
required  by  the  contract.— Id. 

i  88  (Mo.App.)  In  an  action  by  a  broker  for 
compensation,  where  it  appeared  that  a  second 
broker  bad  assisted  in  the  deal,  an  Instroction 
that  if  the  trade  was  solely  made  by  the  sec- 
ond broker,  and  the  defendant  had  paid  him  a 
commission,  then  plaintiff  could  not  recover,  is 
misleading,  since  the  payment  of  the  second  bro- 
ker could  not  affect  plaintiff's  rights.- Weide- 
meyer V.  Woodrum,  154  S.  W.  804. 

BURGLARY. 

See  Criminal  Law,  H  689,  595,  603,  763.  764. 

H.  PROSEOUnOV  AlTD  PmnSHMElTT. 

120  (Tex.Cr.App.)  An  indictment  for  break- 
ing and  entering  a  house  need  not  allege  the 
character  of  the  house,  unless  it  was  intended 
to  charge  specifically  that  it  was  aprivate  resi- 
dence.—Stephens  V.  State.  154  S.  W.  lOOL 

1 23  (Tex.Cr.App.)  An  Indictment  for  break- 
ing and  entering  a  house  need  not  allege  what 
nruperty  was  stolen  nor  its  value. — Stephens  v. 
State,  154  S.  W.  1001. 

S  24  (Tex.Cr.App.)  An  indictment  alleging 
the  breaking  and  entering  of  a  house  by  force, 
threats,  and  fraud  need  not  allege  whetber  the 
offense  was  committed  in  the  daytime  or  night- 
time, since  such  an  indictment  Is  sufficient  to 
cover  either  a  daytime  or  nighttime  burgUryw — 
Stephens  v.  State,  154  S.  W.  1001. 

i!28  (Tex.Cr.App.)  Proof  that  accused  at- 
tempted to  commit  burglary  in  the  house  of 
D.  does  not  constitute  a  variance  from  the  al- 
legation of  the  indictment  that  he  made  the  at- 
tempt in  the  house  of  D.,  Jr.— Peters  v.  State, 
154  S.  W.  56a. 

S  38  (Tex.Cr.App.)  On  trial  fOr  burglary,  evi- 
dence of  accused's  possession  of  a  horse  stolen 


at  the  same  time  from  a  lot  was  properly  ad- 
mitted, and  an  instruction  to  disregard  it  prop- 
1^1  ^^^'^-''^^^P*'*^  ^*  State,  154  S.  W. 

$41  (Tex.Cr.App.)  Under  Pen.  Code  1911, 
arts.  1320,  1321,  defining  an  attempt  as  an 
endeavor  to  accomplish  burglary  falling  short 
of  the  ultimate  design,  evidence  held  to  support 
a  conviction  for  an  attempt  to  commit  burglary. 
— Petera  v.  State,  154  S.  W.  563. 

S  41  (Tex.Cr.App.)  Evidence  in  a  prosecution 
for  burglary  of  a  saloon  in  the  nighttime,  and 
the  taking  of  money,  whisky,  weapons,  etc., 
held  sufficient  to  sustain  a  conviction. — Turner 
V.  State,  154  S.  W.  992. 

{46  (Tez.Cr.App.)  On  trial  for  bursty,  in- 
struction as  to  consideration  of  evidence  of  ac- 
cused's possession  of  a  horse  stolen  from  a  lot 
at  the  same  time  held  not  objectionable  as  fail- 
ing to  make  it  clear  that  the  indictment  was 
for  burglary,  and  not  for  stealing  the  horse. — 
Stephens  v.  State,  154  S.  W.  1001. 

CALLS. 

See  Botmdaries,  I  3. 

CANCELLATION  OF  INSTRUMENTS. 

See  Courts,  {  231;  Deeds,  »  196,  203,  211; 
Insurance,  H  129,  244,  3^;  Jury,  8  13: 
Landlord  and  Tenant,  |  194;  Mortgages,  1 
270;  Quieting  Title ;  Reformation  of  Instru- 
ments, 

n.  PROOEEDIKOS  AHD  BELIEF. 

\  37  (Mo.App.)  Allegations  of  petition,  in  a 
suit  to  cancel  trust  deed  and  notes  as  procured 
by  fraud,  praying  for  such  other  and  farther 
relief  as  may  seem  just  and  propyl',  and  aver-' 
ring  that  plaintiffs  will  comply  with  all  orders 
and  pay  such  araounts  as  the  court  may  ad- 
judge to  be  due  defendants,  were  snfflcient  with- 
out a  further  plea  of  tender.— Teney  t.  Fnrth, 
164  S.  W.  793. 

CARNAL  KNOWLEDGE. 

See  Rape. 

CARRIERS. 

See  Action,  S  27;  Appeal  and  Error,  11  1060.' 
1053,  1062,  1140;  Sills  and  Notes,  {-  83; 
Damages,  S  131;  BMdence.  fiS  121.  151.  244,^ 
471,  472,  474:  Explosivos.  ^  8;  Fraud.  SS  30, 
58;  Indemnity,  |  1."^;  Limitiition  of  Actinns, 
8  24;  New  Trial,  §26;  Pleading,  §  291;  Set- 
off and  Ciiinterclalm,  f  33;  ShlDping.  U 
120-137;  Trial.  §g  191,  194,  252,  256r&60: 
Venue,  S  2*^:   Witnesst-^^,  5  21S. 

I.  COHTBOI.  AMD  REOUUlTIOir  OF 
OOMHON  CABRIEH8. 
(B)  iKterstat*  mnd  Inte»«tlomal  Trana- 

S  23  (Mo.App.)  Equality  and  uniformity  of 
freight  rates  is  the  principal  consideration  in 
construing  the  Interstate  Commerce  Act  and 
regulations  adopted  thereunder.— St  Louis 
Southwestern  Its.  Go.  of  Texas  v.  Spring  Riv- 
er Stone  Co.,  154  S.  W.  466. 

S  35  (Mo.App.)  Under  the  Interstate  Com- 
merce Act  making  it  unlawful  for  a  common 
carrier  to  receive  a  different  compensation 
than  specified  in  its  public  schedules  of  rates, 
or  to  make  any  rebate  '  or  discrimination,  a 
carrier  cannot  contract  for  a  different  rate,  di- 
rectly or  indirectly,  as  by  payment  under  a 
mistake  of  fact  as  to  weights,  etc.,  and  settle- 
ment of  such  mistake. — St.  Louis  Southwestern 
Ry.  Co.  of  Texas  v.  Spring  River  Stone  Co., 
154  S.  W.  465. 


For  cases  in  Dec.  Dig.  ft  Am.  Dig.  Key  No.  Series  ft  lodexea  sm  same  topic  and  secUon  (I)  NUMBER 
164S.W.-77 
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n.  CABBIAOE  OF  OOODfl. 

(B)  Bills  of  IiMdlnvr  ShlpplBK  RMeipta, 
•ad  Spc«l«l  ContrMts. 

{47  (Tex.)  Under  ReT.  St  1896,  artSL  831a. 
S31b,  conaectiiig  carriers,  having  recognized 
and  acted  on  a  bill  of  lading  providing  for 
throi^b  shipment  of  cotton,  were  all  bonnd  by 
its  termB.— Blder,  Dempster  ft  Co.  v.  St  Lonis 
Southwestern  Ry.  Co.  of  Texas,  154  S.  W.  975. 

{47  (Tez.Civ.App.)  A  railroad  station  agent 
has  power  to  contract  that  the  railroad  will 
fumUfa  cars  at  a  named  place  and  date  for  the 
transportation  of  fr^i^t  so  as  to  bind  the  com- 
pany.—Pecos  4s  N.  T.  n^.  Co.  T.  Bishop,  164  S. 
W.  305. 

1 47  (T«x.CiT.App.)  Where  a  carrier  by  the 
fraudalent  certificates  of  a  compress  company 
was  induced  to  issue  bills  ot  lading  for  full 
bales  of  cotton  of  estimated  weights,  when  in 
fact  only  half  bales  were  delivered  to  it,  the 
carrier,  .not  having  pleaded  a  denial  of  the  au- 
thority of  its  agent,  was  estopped  to  deny  as 
Rgainst  an  innocent  bolder  of  the  bills  that  it 
had  received  full  bales  to  the  number  stated  in 
the  bills.— Wichita  Falls  Compress  Co.  v.  W.  L. 
Moody  &  Co..  154  &  W.  10&. 

1 93  (Tez.Civ.App.)  Where  485  half  bales  of 
cotton  were  delivered  to  a  carrier  for  which  a 
bill  of  lading  for  485  bales  was  Issued,  a  deliv- 
ery of  the  half  bales  did  not  fnlfill  the  require- 
ments of  Uie  UU  of  lading.— Wichita  CompreM 
Co.  T.  W.  L  Moody  &  Co.,  164  S.  W.  10^ 

OD)  Tnuapoitatlsm  and  DeUTaFy  br 
Carrier. 

{ 93  (Tex.C^v.App.)  Where  a  railroad  com- 
pany by  mistake  aeliveTnd  goods  consigned  to 
plaintiff  to  another,  but  recovered  them  within 
a  day,  and  tendered  them  to  plaintiff  within 
three  days,  there  was  no  conversion. — Gulf,  C. 
ft  S.  F.  By.  Oa  T.  Wortham,  164  &  W.  UI71. 

(F)  I<ou  at  mr  lajwr  t«  Goods. 

1 133  (Tez.Clv.App.)  In  an  action  against  an 
express  company  for  damages  to  fish  shipped, 
evidence  that  other  shipments  made  on  the  same 
day  to  a  different  destination  from  the  same 
batch  of  fish  were  paid  for  without  complaint 
was  not  admissible,  in  absence  of  a  shoving 
that  all  of  the  fish  shipped  that  day  werepre- 

Sared  for  shipment  in  the  same  manner.— Wells 
'argo  ft  Co.  Express  v.  Gentry,  154  S.  W.  363. 
Where  it  appeared  in  an  action  against  an 
ezpress  company  for  damages  to  a  shipment  of 
fish  that  the  fish  shown  to  witness  was  of  the 
same  batch  of  fish  as  those  shipped,  evidence 
snch  witness  as  to  the  condition  of  the  fish  at 
a  certain  time  was  admissible.— Id. 

}  137  (Tez.Civ.App.)  An  instruction,  in  an 
action  for  injury  by  a  carrier  of  a  live  stock 
shipment  giving  no  measure  of  damages  oth- 
er than  that  tbe  Jury  shall  assess  plaintiff's 
damage  at  such  sum  as  they  believe  from  the 
evidence  he  has  sustained,  or  suffered,  is  er- 
roneons.— Quanah,  A.  ft  P.  Ry.  Co.  v.  Galloway, 
164  S.  W.  663. 

(H)  LlmltatlOB  of  Liability. 

!  IS5  (Tez.Civ.App.)  A  shipper  is  bonnd  by 
a  provision  in  a  bill  of  lading  providing  that, 
if  the  shipper  does  not  state  the  value  of  a 
shipment  in  the  bill  of  lading,  tbe  carrier  will 
not  be  liable  for  more  than  $00,  although  he 
was  ignorant  of  its  presence.— Pacific  Ezpress 
Co.  V.  Ross.  154  S.  W.  840. 

S  158  (Tez.Civ.App.)  In  an  action  against  a 
carrier  for  injury  to  goods,  tbe  consignee  is 
bound  by  a  valid  contract  of  carriage  made  be- 
tween the  shipper  and  the  carrier  as  to  the 
value  of  the  goods.— Pacific  Eixpress  Co.  v. 
Ross,  154  S.  W.  340. 

A  provision  in  a  bill  of  lading  that  the  car- 
rier should  not  be  held  liable  beyond  $60,  ''un- 
less the  true  valne  Is  stated  herein,  and  an  ez- 
tia  cfauie  paid,  based  upon  such  higher  val- 


ue," is  not  void  as  an  attempt  to  arfoitrarily 
limit  liability  for  loss  from  nei^igeaoa  without 
regard  to  real  valoe.— Id. 

m.  CARBIAOB  OF  UVB  STOOK. 

{211  (Tex.GiT.App.)  A  earrier  was  not  re- 
lieved of  its  statutory  dnty  to  feed  and  water 
stock  transported  by  the  shipper's  agreement 
to  feed  and  water  them  himself,  where  it  fur- 
nished him  no  facilities  for  feeding  and  water- 
ing.—Ft  Worth  ft  B.  O.  Ry.  Co.  v.  Poindexter. 
154  8.  W.  681. 

1213  (Mo.App.)  A  mere  delay  In  a  shipment 
of  live  stock  will  not  support  a  recovery, 
though  from  the  nature  of  tLe  relatitxi  of  car- 
rier and  shipper  slight  circumstances  tending 
to  show  negligence  are  sufficient.— Mnir  t.  M!»- 
Bouri,  K.  ft  T.  Ry.  Co.,  154  S.  W.  877. 

{215  (Tex.Civ.App.)  Where  the  loss  of  weight 
of  cattle  in  shipment  was  only  temporary,  doe 
to  the  effect  of  transportation,  and  was  not 
shown  to  be  due  to  any  negligence  of  the  com- 
pany in  failing  to  ship  tbe  cattle  In  time,  the 
shipper  could  not  recover  for  snch  loas  of 
weight.— Gulf,  C.  ft  S.  F.  By.  Co.  v.  Cason. 
164  8.  W.  367 ;  Same  v.  Daniel.  Id.  36& 

1218  (Ark.)  The  Cannack  amendment  to  Uie 
Interstate  Commerce  Act  {  20,  forttiddins  ex- 
emptions from  liability  imposed  by  it,  is  not 
violated  by  a  contract  with  the  shipper  express- 
ly limiting  the  amount  of  recovery  to  flOO  for 
injury  to  each  animal  shipped ;  tbie  freight  rate 
having  been  based  opon  that  valoation. — Kan- 
sas City  Southern  Ry.  Co.  r.  Mizon-MeCHn- 
tock  Co..  154  S.  W.  206. 

{219  (Ark.)  Where  males  were  leeeiTed  by 
the  original  carrier  in  good  condition  and  de- 
livered at  destination  in  a  damaged  conditton. 
in  absence  of  a  showing  that  they  were  injured 
by  their  inherent  vicionsness,  an  initial  carrier 
was  liable  for  injuries  in  transportation.  Irre- 
spective of  whether  they  were  injnied  on  its 
road.— Kansas  City  Sontbem  Ry.  Go.  v.  Mixon- 
McQintock  Co.,  164  S.  W.  205. 

{222  (Tex.)  Where  plaintUb  had  coatml  of 
cattle  belonging  to  another  with  utboril?  to 
ship,  they  were  bailees  and  authorised  to  re- 
cover from  the  carrier  for  injury  to  the  cattle 
by  a  breach  of  the  carrier's  contract  of  ship- 
ment—Eastern By.  Co.  of  New  Mexico  t.  Ut- 
tiefield,  154  S.  W.  643. 

{ 227  (Ky.)  In  an  action  against  carrier  for 
damage  to  a  shipment  of  horses,  if  It  desired  to 
rely  upon  clauses  of  tbe  bill  of  lading  limiting 
its  Hability,  it  was  bound  to  plead  them;  plain- 
tiff not  being  required  to  negative  the  excep- 
tions in  the  separate  clauses  of  the  contract- 
Louisville  &  N.  R.  Co.  V.  Woodford,  154  S-  W. 
1083. 

{  228  (Mo.App.)  In  an  action  against  a  rail- 
road for  negligent  delay  la  a  shipment  of  mules, 
evidence  held  sufficient  to  support  a  finding  of 
neglicence.— Muir  v.  afisBonri,  K.  &  T.  By.  Ool, 
154  S.  W.  8TT. 

11  229  (Mo.App.)  The  measure  of  damages  for 
delay  In  transporting  mules,  not  for  sale,  is  the 
difference  in  tbelr  market  value  before  sind  aft- 
er tbe  delay.— Mnlr  r.  Missouri,  K.  A  T.  By. 
Co..  154  S.  W.  877. 

{229  (Tex.)  Where  cattle  were  properly 
brought  to  the  place  of  shipment  six  days  be- 
fore the  time  for  shipment  and  tbe  carrier 
failed  to  provide  cars,  tbe  expense  of  holding 
the  cattle  before  as  well  as  after  the  date  ci 
shipment  was  a  proper  Item  of  damage.— East- 
ern Ry.  Co.  of  New  Mexico  t.  littlefield,  164 
S.  W.  543. 

{  230  (Tex.Civ.App.)  In  an  action  for  damag- 
es to  a  shipment  of  stock,  an  Instmction  as  to 
damages  held  not  objectionable  as  allowing  re- 
covery for  expenses  whether  or  not  reasonabV 
and  necessary,  or  as  permitting  a  recovery  for 
expenses  without  regard  to  whether  they  wen> 
occasioned  by  the  plaintiffs'  negligence. — Pecos 
ft  N.  T.  By.  Co.  V.  Bishop.  164  S.  W.  3QR. 
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XV.  OABBXAOB  OT  FAHEVOBBS. 

(A)  Relation  Between   Carrier   nnd  Paa- 
■enser. 

i246  (Ark.)  Eridence  heU  insnffielent  to 
fhow  that  lallwifr  company  Consented  to  the 
carriage  of  paBBenserB  on  Ita  hand  cars,  or  that 
its  officen  knew  tbey  were  so  used.— Clevelaiid 
V.  Pin«  Bltiff  Arkansas  H7.  Ga,  154  S.  W. 

Where  company  sued  had  only  owned  railroad 
for  five  years,  evidence  of  what  was  dtoie  dur- 
iag  that  time  alone  was  admissible  to  show  ab- 
roKation  of  a  rule  forbidding  the  use  of  hand 
cars  for  the  carriage  of  passengers. — Id. 


(D) 


1280  (Ky.)  A  street  railway  company  as  a 
common  carrier  must  use  the  highest  degree  of 
care  practicable  to  protect  passengers  from  in- 
jary  as  to  everj-thing  that  may  happen  during 
the  carriage.— South  Covington  &  C.  St.  Ry. 
Co.  v.  Harris,  154  S.  W.  35. 

!  280  (Tez.Civ.App.l  In  order  to  hold  a  car- 
rier liable  for  injuries,  it  was  not  essential 
that  it  must  have  anticipated  the  precise  in- 
jury or  precise  person  injured,  but  was  suffi- 
cient that  it  ought  to  have  anticipated  a  simi- 
lar injury  to  some  one  similarly  situated. — 
Trinity  &  B.  V.  Ry.  Co.  t.  McCune,  154  S.  W. 
237. 

$  296  (Ky.)  A  street  railway  company  whose 
employ^  have  failed  to  use  a  high  degree  of 
care  to  avoid  injury  to  a  passenger,  who,  being 
compelled  to  stand  on  the  rear  platform  of  an 
<tvercrowded  car,  was  Injured  by  a  crowd  leav- 
ing the  car  at  a  transfer  point,  held  liable  for 
Buch  lojniy.— South  Covington  ft  C  St.  By.  Co. 
V.  Harris,  154  8.  W.  35. 

§  302  (Ky.)  Where  a  i»assenger  was  Injured 
by  the  falling  from  the  overhead  rack  of  an- 
other passenger's  package  which  was  suitable 
to  the  xacfc  in  sise  and  appearance,  the  con- 
ductor was  not  Diligent  in  failing  to  remove 
the  package  or  to  warn  as  to  the  danger  in 
sitting  beneath  it— LoaisvUle  ft  L  B.  Co.  t. 
Kommele,  154  S.  W.  16. 

I  304  (Tex.Ctv.App.)  It  is  no  part  of  the  duty 
of  a  brakeman  to  listen  to  conversations  be- 
tween persons  about  to  get  on  the  train;  so 
that  be  not  having  beard  such  conversation, 
and  understood  therefrom  that  one  of  them  was 
to  assist  the  other  on  the  train,  and  then  get 
off.  the  occurrence  of  the  conversation  did  not 
make  it  the  carrier's  duty  to  hold  the  train  for 
the  one  wialiing  to  get  off.— Gulf,  G  ft  S.  F. 
Ry.  Co.  V.  Guess.  154  S.  W.  1060. 

8  305  (Tex.Civ.App.)  Where  plaintiff,  about 
to  take  a  street  car,  was  struck  by  the  over- 
hang of  the  fender  as  it  was  rounding  the 
curve,  plaintiff's  proximity  to  the  track,  and 
not  any  excessive  speed  of  the  car,  was  the 

froximate  cause  of  the  injury. — ^Townsend  v. 
louston  Electric  Co.,  154  S.  W.  629. 
{314  (Tez.Civ.App.)  Plaintiff  having  alleged 
that  be  was  in  the  usual  and  proper  place  for 
taking  a  street  car  at  the  time  he  was  struck, 
an  allegation  that  defendant  negligently  failed 
to  stop  the  car  after  discovering  plaintiff's 
presence  "at  said  time  and  place"  was  insuf- 
ftcient  to  raise  the  issue  of  discovered  peril. — 
Townsend  v.  Houston  Electric  Co.,  154  S.  W. 
629. 

i  320  (Ky.)  The  question  whether  the  carrier 
was  negligent  in  respect  to  the  construction  of 
the  overhead  rack  from  which  a  small  package 
was  thrown  on  plaintiff  by  the  ordinary  move- 
ment of  the  car  held  for  the  jury.— Louisville 
&  I.  B.  Co.  V.  Rommele,  154  S.  W.  16. 

1 321  (Tex.Civ.App.)  Evidence.  In  a  passen- 
ger's action  for  injuries  to  his  foot  from  being 
caught  between  the  buffers,  held  to  warrant  an 
instmctioQ  predicated  upon  defendant's  negli- 
gence in  failing  to  provide  a  proper  metal  cov- 


ering for  the  buffers.— Trinity  ft  B.  Y.  Ry.  Co. 
V.  Mc(3une,  154  S.  W.  237. 

1 321  (Tex.CiT.Appb)  Tb6  charge  not  making 
it  plain  that  to  make  a  canter  negligent  in 
starting  before  one,  who  was  assisting  a  pas- 
senger to  a  seat,  had  got  off,  his  statement  of 
bis  intention,  made  to  the  other,  sbontd  not 
only  have  been  in  the  presence  and  hearing  of 
the  biakeman,  but  showd  have  been  heard  and 
understood  by  blm,  a  requested  instruction,  cur- 
ing the  defect,  should  have  been  given. — Gulf, 
C.  ft  S.  F.  Ry.  Go.  v.  Guess,  154  B.  W.  1060. 

(B)  CoBtribntorj'  HevUv^nM  Pevsen 
Injnred. 

$327  (Tex.Civ.App.)  Where  plaintiff  intend- 
ing to  board  a  street  car  got  too  close  to  the 
track  and  was  struck  by  the  overhang  of  the 
fender,  his  contributory  negligence  barred  re- 
covery for  the  railway  company's  negligence  In 
operating  the  car  at  high  speed. — Townsend  T. 
Houston  Electric  Co.,  154  S.  W.  629. 

Plaintiff  was  negligent,  as  a  matter  of  law, 
and  could  not  recover  for  the  motorman's  fail- 
ure to  keep  the  proper  lookouL — Id. 

S340  (Tex.  Civ.  App.)  Where  plaintiff  about 
to  take  an  approaching  street  cav  was  struck 
by  the  overhang  of  the  fender  as  it  was  round- 
ing the  curve,  he  was  required  to  prove  that 
the  motorman  saw  him  in  a  position  of  peril 
in  time  to  have  avoided  injuring  him  by  stop- 
ping the  car,  and  negligently  failed  to  6h  so,  in 
order  to  recover  on  the  issue  of  discovered 
peril.— Towpsend  v.  Houston  Electric  Co.,  164 
S.  W.  629. 

1347  (Tex.Civ.App.)  Where,  after  failing  to 

stop  a  train  at  plaintifTs  station,  the  conductor 
encouraged  plaintiff  to  jump  from  the  train 
while  it  was  moving,  piaintifTa  contributory 
negligence  in  so  doing  was  for  the  jury  In  an 
action  for  resulting  injuries.— Trinity  valley  & 
N.  Ry.  Co.  V.  Green,  154  S.  W.  278. 

{348  ITex.Civ.App.)  In  en  action  for  inju- 
ries to  plaintiff  by  beii^  struck  by  the  over- 
hang of  the  fender  of  a  street  car  as  it  ronnd- 
ed  a  curve,  an  instruction  that  plaintiff  could 
not  recover  on  the  Issue  of  discovered  peril  if 
be  was  guilty  of  negligence  which  contributed 
to  the  accident  was  error. — Townsend  v.  Hous- 
ton Electric  Co.,  164  S.  W.  629. 

Where  plaintiff,  about  to  board  a  street  car, 
was  struck  by  the  overhang  of  the  fender,  evi- 
dence that  the  car  could  have  been  stopped  in 
considersbly  less  distance  than  it  was  after 
plaintiff's  peril  was  discovered  was  sufficient 
to  raise  the  issue  of  discovered  peril. — Id. 

!  348  (Tex.Civ.App.)  The  full  test  of  contrib- 
utoiTT  negligence  of  one  who  jumped  from  a 
moving  train  after  assisting  a  passenger  to  a 
seat  is  not  cohered  by  an  instructioQ  as  to 
whether,  in  Jumping,  he  failed  to  nse  ordinary 
care  in  doing  so ;  he  being  negligent  In  jump- 
ing at  all,  if  an  ordinarily  prudent  man  would 
not  have  jumped  under  the  circumstances. — 
Gulf,  a  ft  S.  P.  By.  Co.  T.  Guess,  164  8.  W. 
1060. 

(H)  Palace  Cars  and  Bleeping  Cars. 

|4I3  (Mo.App.)  A  sleeping  car  company's 
duty  respecting  passengers'  effects  held  merely 
to  use  due  care  under  particalar  circumstances. 

—Dings  V.  Pullman  Co.,  154  S.  W.  446. 

A  sleeping  car  company  must  use  reasonable 
care  to  maintain  a  vigilant  watch  by  competent 
persons  for  the  safety  of  passengers'  effects 
while  left  in  the  car. — Id. 

On  a  train  stopping  at  a  meal  station,  the 
sleeping  car  company  discharged  its  duty  to 
protect  the  effects  of  passengers  left  in  a  car 
by  locking  the  rear  door  of  the  car,  by  keeping 
tbe  windows  closed,  and  by  the  conductor 
standing  guard  at  the  forward  door. — Id. 

{417  (Mo.App.)  Mere  loss  of  luggage  taken 
by  a  passenger  into  a  sleeping  car  does  not 
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make  oat  eTen  a  prima  facde  case  of  liability 
against  the  Bleeping  car  companj. — Dings  t. 
PaUman  Co.,  154  S.  W.  44& 


CATTLE. 


See  Animals. 


CAUSE  OF  ACTION. 


See  Action. 


CERTIFICATE. 


See  Corporations,  1 101 ;  Jnstices  of  the  Peace, 
§  174;  Public  Lands;  Schools  and  School 
Districta,  {  19;  Shipping,  |  1S2;  Statatee, 
§  218:  Taxation,  %  630;  Trespasa  to  Try  Ti- 
tle. SI  9,  25,  40. 

CERTIORARI. 

See  Appeal  and  Error  {  669;  Coarts,  |  206; 
Habeas  Corpus,  §  114. 

I.  NAT1TRE  AMD  OROimDS. 

{  16  (Tenn.)  Under  Shannon's  Code,  fi  485S, 
authorizing  certiorari  whenever  an  inferior 
court  "is  acting  lllwall7>"  final  Jodgment  below 
is  not  esseutiar  to  Hsaance  ot  the  writ.— State 
V.  Hebert,  164  S.  W.  967. 

CHALLENGE. 

See  Jurr,  1 67. 

CHAMPERTY  AND  MAINTENANCE 

8  S  (Tez.CiT.App.)  A  pow«r  of  attomeyj  au- 
thorizing an  attorney  to  institute  suit  to  recov- 
er land,  he  to  have  one-half  of  the  land  for  his 
services,  was  not  void  as  a  violation  of  bar- 
ratiT  law  (Acts  27th  Leg.  c  57).— Thompson  & 
Tucker  Lumber  Co.  v.  Piatt,  154  8.  W.  268- 

CHANCERY. 

See  Bgui^. 

CHARGE. 

To  jury,  see  Criminal  Law,  il  673,  72&  761- 
asa,  1688,  IISS,  1172;  TrlaVH  Wl-^,  878. 

CHARITIES. 

See  Taxation,  {  241. 

CHATTEL  MORTGAGES. 

See  Courts,  1 121;  Exemptions,  {  94;  Pledges, 

ZX.  FIXJMG,  BECOBDIKa,  AHS  REOI8- 
TKATlOn. 
(A)  Orlslnal. 

1 64  (Ky.)  An  anrecorded  chattel  mortmge  is 

food  as  between  the  parties.— Woods  v.  IMtIb, 
54  S.  W.  805. 

IX.  FOREGLOSTTBE. 

{281  (Mo.App.)  Where,  in  a  suit  tq  foreclose 
a  chattel  mortgage  securing  a  note,  It  appeared 
that  the  property  had  been  sold  to  an  insolvent 
third  person,  who  was  wasting  it,  plaintiff  was 
entitled  to  the  appointment  of  a  receiver  to 
care  for  the  property  pendente  lite. — Commerce 
Trust  Co.  V.  Wliite,        S.  W.  864. 

In  a  suit  to  foreclose  a  chattel  mortgage  on 
property  in  the  hands  of  a  third  person,  who 
was'  wasting  it,  plaintiff's  right  to  a  receiver 
was  not  affected  by  the  solvency  or  insolvency 
of  the  dd>tor.~Id. 


CHATTELS. 


See  Pn^ertar. 


CHECKS. 

See  Bins  and  Notes. 

CHILDREN. 

See  Baitaids;  Infante;  Parent  and  COiild. 

CHOSE  IN  ACTION. 

See  AssignmeDta. 

CIRCUMSTANTIAL  EVIDENCE. 

See  Criminal  Law,  {  784. 

CITATION. 

See  ProceM.  ' 

CITIES. 

See  Municipal  Corporations. 

CUIM  AND  DELIVERY. 

See  Reidevln. 

CLAIMS. 

See  Descent  and  Distribution. 

CLERICAL  ERRORS. 

See  Appearance. 

CLERKS  OF  COURTS. 

See  New  Trial,  S  102. 

CLOUD  ON  TITLE. 

See  Quietinf  Title. 

CLUBS. 

I  14  (Mo.App.)  A  writ  of  oaster  la  property 
awarded  against  a  club  ostensibly  organized 
for  fraternal  and  social  purposes,  where  it  has 
not  attempted  to  pursue  such  objects,  but  has 
persisted  m  conducting  a  gaming  and  disorder- 
house. — State  ez  rel.  Mason  v.  Springfield 
African  Sodat  &  Improvement  Clnbk  IM  S. 
W.  468. 

COACHES. 

See  Bailroads,  i  220. 

COLLATERAL  ATTACK. 

See  Judgment.  $$  486-605. 

COLUTERAL  SECURITY. 

See  Pledges, 

COLLECTION. 

See  Banks  and  Banliing,  SS  1S9-171;  Taxa- 
tion, 1  645. 

COLORED  PERSONS. 

See  Bailroads,  {  226. 

COLOR  OF  TITLL 

See  Adverse  Possesdon. 

COMMERCE. 

See  CorporationB,  {  661;  Oeurts,  f  91. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMISSIONS. 

See  Brokers:  Homestead,  f  116;  Principal  and 
Agent,  f  89. 

COMMON  CARRIERS. 

See  Carriers. 
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COMMON  UW. 

See  Death.  ( 11. 

COMMUNITY  PROPERTY. 

See  Hniband  and  Wife.  ||  24d-282. 

COMPENSATION. 

See  Attorney  and  GUent.  |  182;  Broken; 
Master  and  Servant,  J  78:  Officers,"!  100; 
Principal  and  Agent,  |  88. 

COMPENSATORY  DAMAGES. 

See  Damages,  |S  22-72. 

COMPETENCY. 

See  EhldeQce,  H  IBl.  53&-64«;  Jary,  H  97- 
131;  Vntnesses,  H  40-201. 

COMPUINT. 

See  Pleading. 

COMPOSITIONS  WITH  CREDITORS. 

See  Compromise  and  Settlement. 

COMPROMISE  AND  SETTLEMENT. 

See  Attorney  and  Client,  $  182;  Brtdenoe,  f 
213;  Payment;  Release. 

§  25  (Tex.CiT.App.)  An  Instmction  tbat  de- 
fendant pleaded  complete  settlement  of  the 
matters  in  controversy,  which  was  denied  by 
plaintiff,  and  that,  if  the  parties  did  make  fall 
settlement  after  knowledge  by  both  of  all  the 
facts,  then  plaintiff  could  not  recover,  was  not 
affirmatively  erroneous.— Texas  Lumber  Mfg. 
Co.  T.  Prince,  154  8.  W.  231. 

COMPUTATION. 

See  Umltatloii  of  Actions;  H  6&-108. 

CONDEMNATION. 

See  I^nent  Domain. 

CONDITIONAL  SALES. 

See  Sales,  SM77,  478. 

CONDITIONS. 

See  Contracts,  i  221;  Deeds,  H  171-175. 

CONFIRMATION. 

See  Taxation,  |  680. 

CONFLICT  OF  LAWS. 

See  Torts,  §  2 ;  Trial,  S  186. 

CONNECTING  CARRIERS. 

See  Carriers,  |  47. 

CONSENT. 

See  Divorce.  |  37;   Evidence,  «  229;  Gaar- 

g,  S  36;  Husband  and  Wife.  {  68;  Judgment, 
605,  567;  Waters  and  Water  Coones,  U 
40,  15i 

CONSIDERATION. 

See  Bills  and  Notes,  {  82 ;  Contracts,  1  287. 

CONSOLIDATION. 

See  Acti<m,  8  &7. 

CONSPIRACY. 

See  Criminal  Law,  »  B8.  423;  Homicide,  { 
305;  Indictment  and  Infwmation,  |  119. 


n.  OBXMIHAI.  RESPONSIBILITr. 
(A)  OffeUM. 

i23  frex.Cr.App.)  A  conspiracy  Is  complete 
en  there  Is  a  poritive  ^reemoit  to  commit  a 

felony,  while  there  can  be  no  guilt  as  an  accom- 

?ilice  until  the  prfocipal  has  committed  the  ot- 
ense.— Cooper  v.  State,  154  S.  W.  989. 

CONSTITUTIONAL  LAW. 

See  Courts,  |8  78,  206,  472;  Criminal  Law,  I 
93;  Death,  {  93;  Drains,  |  67;  Fines  {  1; 
Intoxicating  Liquors,  f  19;  Judges;  Master 
and  Servant,  $$  11-40;  Notaries;  Officers, 
30,  100;  Railroads.  S  226:  Searches  and  Seiz- 
ures. I  7:  Statutes,  H  16,  47,  64,  80;  Taxa- 
tion, I  241. 

II.  COKBTRUOTIOir,  OPERATION, 
AND  ENFORCEMENT  OF  CON- 
STITUTIONAI.  PBOVISIONB. 

i  15  (Ark.)  The  Constitution  must  be  con- 
strued as  a  whole,  and  to  determine  the  mean* 
ing  of  any  part  other  provisions  must  be  look- 
ed tfc— State  V.  HodgeB,  154  S.  W.  506. 

8  20  (Tenn.)  ConeCructlon  of  the  Constitution, 
adopted  by  the  Legislature  or  executive  depaxt- 
ments,  and  long  accepted  by  the  various  agen- 
cies of  government  and  the  people,  will  nsually 
be  accepted  as  correct  by  the  courts. — State  v. 
Nashville  Baseball  Club,  154  S.  W.  1161. 

S  43  (Mo.)  A  party  cannot  take  the  benefits 
of  an  unconstitutional  law,  and  afterwards  rely 
upon  its  constitutionality.— City-  of  St.  Louis 
V.  St.  Louis,  I.  M.  &  S.  Ry.  Co.,  154  S.  W.  55. 

8  43  (Mo.)  Where  demurrer  to  petition  In  Hoit 
to  enjoin  collection  of  assessment  by  drainage 
district  was  submitted  by  a  stlpolation  tiiat  it 
should  be  sustained  if  a  statute  was  valid,  It 
could  not  be  contended  tbat  the  statute  did  not 
apply  to  that  district  because  retrospective  and 
impairing  the  obligation  of  the  omtract  consti- 
tuted by  the  charteri^Houck  t.  UtUe  Biver 
Drainage  DIat,  IM  S.  W.  739. 

848  (Teun.)  A  law  is  presumed  to  be  con- 
stitutional, and  a  constructioo  in  harmony  with 
the  Constitution  must  be  given,  if  possible, 
although  not  the  most  obvious  or  natural  one. 
— Cumberland  Telephone  &  Telegraph  Co.  v. 
Hartley,  154  S.  W.  531. 

m.  PIgTRIBTJTION  OF  OOVEBK* 
BtENTAL  POWBBg  AND 
FUNOTIONB. 

(B)  Judicial  Poweni  and  PnMotlons. 

8  70  (Tex.Civ.App.)  The  wisdnn  or  folly  of  a 
statute  is  no  concent  of  the  courts  bnt  is  for 
the  Legislature  only.— Dvnner  t.  Walker-Smith 
Co.,  154  S.  W.  295. 

1 70  (Tex.Civ.App.)  It  is  the  court's  duty  to 
administer  the  law  as  written  by  the  Legisla- 
ture, and  not  to  make  the  law.— Wilson  t. 
Brown,  164  S.  W.  322. 

FEBBONAI..   Onm  AND  POXJTE- 
OJOi  BIOHTS. 

8  83  (Ey.)  An  ordinance  restricting  the  hours 
during  which  pawnbrokers,  secondhand  deal- 
ers, aud  junk  merchants  may  keep  their  places 
of  bueinees  open  is  not  inva&d  as  nnreasonable 
restraining  personal  liber^.— Hyman  v.  Bold- 
rick,  154  8.  W.  369. 

8  90  (Tex.CiT.App.)  The  BlacklistinK  Stat- 
ute, requiring  a  corporation  to  give  Its  dis- 
charged employes  service  letters  stating  the 
true  reasons  for  their  discharge,  does  not  deny 
to  corporations  freedom  of  speech  in  violatioQ 
of  Const  art  1,  |  8. — St  Louis  Southwestern 
By.  Co.  of  Texas  t.  Qriffin,  154  S.  W.  683. 

VX.  TESTED  BIGHTS. 

1 106  (Mo.)  No  vested  right  is  destroyed  by 
a  change  in  the  remedial  procedure  pending  an 
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action,  if  the  proceedios  b  oondoeted  under 
the  ctiaosed  law.— Barber  Aaphalt  Paving  Co. 
V.  Haywaid,  154  S.  W.  140. 

VII.  OBUOATIOK  OF  OOITTBAOTB. 

(B)  CoBtr&cta  a(  States  ud  HoalotpaMtlM. 

^  137  (Mo.)  The  charter  of  a  drainage  di»- 
tnct  la  not  a  contract  with  its  members  that 
the  laws  relative  thereto  will  not  be  changed, 
and  the  state  may  therefore  change  the  methods 
of  taxation  for  the  purposes  of  the  district.-^ 
Houck  V.  Little  River  Drainage  Dfet,  154  8. 
W.  739. 

I  140  <Ky.)  Ky.  St  »  4260,  4206.  did  not 

constitute  a  contract  with  revenne  agents  or 
sive  them  a  vested  rijiSit  to  prosecute  proceed- 
ings to  assess  omitted  property  to  final  judg- 
ment, and  hence  Act  June  17,  1912  (Acts  1912, 
c.  11^  §  2)  amending  Acts  1906,  c.  22,  art  17, 
8S  6,  authorizing  the  dismissal  of  such  pro- 
ceedinni  for  lack  of  prosecution,  was  not  inval- 
id as  impairing  a  vested  contract  rwfat. — Com- 
monwealth T.  Ewald  Iron  Co.,  154  8.  W.  931. 

IX.  PBTVILEGES  OR  mMUNirXBS, 
AND  CIJLS8  LEOI8I.ATION. 

{205  (Ky.)  An  ordinance  restricting  the 
hours  during  which  pawnbrokers,  secondhand 
dealers,  and  junk  merchants  may  keep  their 
places  of  business  open  held  not  invalid  as 
class  legislation.— Hyman  t.  Boldrick,  154  3. 
W.  369. 

Z.  EQUAL  P&OTEOnoir  OF  LAWS. 

$238  (Tex.Civ.App.)  The  Blacklisting  Stat- 
ute, enhtling  discoarged  employes  to  letters 
stating  reason  of  discbarge,  does  not  deprive 
corporationa  of  the  equal  protection  or  the 
laws  in  violation  of  the  state  or  federal  Con- 
stitution, though  it  requires  something  to  be 
done  which  the  individual  employer  is  not  re- 
quired to  do. — St  Louis  Southwestern  By.  Co. 
of  Texas  v.  Griffin,  154  S.  W.  583. 

S24I  (Tex.)  Acts  31st  Lef;.  c.  96,  H  1,  2, 
requiring  railroad  "corporations"  to  construct 
and  maintain  water-closets  and  light  them,  etc., 
and  section  3  imposing  a  penalty  for  its  viola- 
tion, do  not  violate  the  equality  clause  of  Const. 
U.  S.  Amend.  14,  even  if  it  only  applies  to  rail- 
way "corporations"  and  not  to  individuals, 
etc.,  or  because  it  did  not  &ppty  to  receivers 
operating  railroads.— State  v.  Texas  &  P.  Ry. 
Co.,  154  a.  vr.  1159. 

S248  (Tex.)  Acts  31st  Leg.  c.  96,  3,  ex- 
empting the  state  from  liability  for  costs  in 
suits  under  the  act  to  enforce  the  penalty  for 
failure  to  maintain  and  light  wiiter-dosets  at 
railroad  depots,  as  required  by  sectioni  1  and  2, 
does  not  violate  the  provisions  of  the  federal 
and  state  Coaatitutions  relating  to  the  equal 
protection  of  the  Law.— State  v.  Texas  ft  P.  Ky. 
Co.,  154  S.  W.  1159. 

XI.  DUE  PBOCBSS  OF  LAW. 

1275  (Tex.CiT.App.)  The  Blacklisting  Stat- 
ute, requiring  a  corporation  to  give  serwce  let- 
ters to  discharged  employes  stating  the  ^ue 
reasons  for  their  discharge,  does  not  contra- 
vene the  due  process  of  law  provision  of  Const 
Bill  of  Rights,  §  19,  or  Const  U.  S.  Amend.  14. 
—St.  Louis  Southwestern  Hy.  Co.  of  Texas  v. 
Griffin,  154  S.  W.  583. 

S297  (Tex.Civ.App.)  Rev.  Civ.  St  1911,  art 
6592,  embodying  Acts  31st  Leg.  c.  96,  approved 
March  20,  10(^,  requiring  railroad  companies 
to  construct  proper  toilets  at  passenger  sta- 
tions, held  not  violative  of  Const  IT.  S.  Amend. 
14,  for  failure  to  provide  time  to  comply  there- 
with.—State  V.  Jasper  &  E.  R.  Co..  154  S.  W. 
331;  Same  v.  Gulf.  C.  &  S.  P.  Ry.  Co.,  Id.  335. 

CONSTRUCTION. 

See  Constitutional  Iaw,  H  15-48:  Contracts, 
H  144r^;  Gorcnanti,  Y  78;  Deeda,  H 


175:  Drains,  }  13;  Onaranty,  H  27,  36: 
Sales,  H  68.  88 ;  Statutes,  »  174,  175-22S: 
TriaLg  ^  296;  Trusts,  |  112;  Wills,  » 

CONTEMPT. 

Se«  Trial,  |  29. 

CONTEST. 

See  Wills,  H  267,  8S0,  400. 

CONTINGENT  REMAINDERS. 

See  Remainder*. 

CONTINUANCE 

See  Appeal  and  Error,  IS  547,  863,  906;  Crim- 
inal £aw,  SS  338.  593-614,  936,  1090,  1166 : 
District  and  Prosecuting  Attorneya;  Trial, 
f  121. 

i  9  (Tex.Civ.App.)  Refusal  to  recognise  an 
agreement  to  contmue  the  case  Jtetd  not  an 
abuse  of  discretion,  although  Rev.  Civ.  St  1911. 
art  1917,  authorues  a  continuance  by  coh- 
sent,  where  the  case  had  been  reset  several 
times,  and  there  was  no  good  reason  for  such 
an  agreement,  and  a  continuance  would  oausp 
unnecessary  expense  and  incoovenience  the 
court— Miller  v.  Burgess,  154  S.  W.  501. 

!  (0  (Mo.App.)  A  refosal  to  giant  a  oontino- 
ance  on  account  of  the  pendency  of  another  pro- 
ceeding  held  not  to  be  an  abuse  of  discretion, 
where  diligence  was  not  shown.— Troll  v.  Pru- 
dential Ins.  Go.  of  America,  154  S.  W.  869. 

§  22  (Ky.)  Refusal  of  a  continuance  to  secure 
attendance  of  absent  witnesses  held  an  abuse 
of  discretion,  where  only  two  of  appUcant'a  ten 
witnesses  appeared ;  diligence  havmg  been  need 
to  secure  their  attendance.— MadisoQTUl&  H.  ft 
B.  R.  Co.  V.  Allen,  Ifi4  S.  W.  5. 

i  22  (KyO  Under  Civ.  Code  Prac.  |  315,  au- 
thorising a  postponement  of  trial  because  of 
the  abs^ice  of  evidence,  the  matter  of  granting 
continnances  for  that  reason  is  in  the  triu 
judge's  discretion. — Independent  Ufe  Ins.  Co. 
of  America  v.  Williamson,  154  S.  W.  409. 

f  26  (Tex.Civ.App.)  Dmial  of  a  continuance 
on  account  of  absence  of  a  witness  detained  by 
his  wife's  sickness  held  not  an  abuse  of  discre- 
tion, where  defendant  made  no  effort  to'procurs 
the  witness*  depradtton.— Trinity  A  B.  V.  Ry. 
Co.  T.  McCune,  154  S.  W.  237. 

II 26  (Tex.Civ.App.)  Refusal  of  continuance 
held  not  error  where  the  absent  witness  was 
present  in  the  town  of  trial,  and  defendant  fail- 
ed to  avail  himself  of  the  conrt^s  offer  to  pro- 
cure the  witness  If  he  would  tender  the  wit- 
ness' fees.— HOI  County  Cotton  Oil  Co.  v. 
Gathings,  154  S.  W.  664. 

i  33  (Ky.)  Where,  in  an  action  for  plaintiff's 
agreed  ssiary  upon  bis  alleged  wrongful  dis- 
charge, the  defense  depended  upon  the  eviden'^? 
of  a  witness  who  was  in  charge  of  plaintiC 
while  he  worked  for  defendant  and  through 
whom  defendant's  general  superintendent  re- 
ceived reports  of  the  manner  in  which  plaintiff 
was  doing  his  work,  such  witnesa'  aflUavit 
should  have  been  permitted  to  be  read  as  a 
deposition  upon  a  showing  that  he  was  without 
the  jurisdiction  of  the  court— Independent  Life 
Ids.  Co.  of  America  v.  WilliamHin,  164  S.  W. 
400. 

I  35  (Tex.Civ.App.)  Where  an  application  for 
continuance  because  of  the  absence  of  a  mate- 
rial witness  is  otherwise  sufficient,  it  should  be 
granted,  unless  the  farts  expected  to  be  proved 
by  the  witness,  and  as  stated  In  the  applica- 
tion, are  admitted  to  be  true.— Consumers'  Lig- 
nite Co.  V.  Hobner,  164  S.  W.  249. 

§46  (Tex.Civ.App.)  It  was  within  the  sound 
discretion  of  the  court  to  overrule  a  first  appli- 
cation for  a  continuance,  which  failed  to  state 
that  the  applicant  had  used  doe  dUigmoe  to 
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pxoenre  tiie  testhnonr  of  the  absent  vltneas.— 
Gonsnmen'  Ugnite  Co.  t.  Hubner,  154  S.  W. 
249. 

f  47  CFez.CiT.App.)  Wben  plaintiEF  made  cer- 
tain admissioiiB,  conditioDed  upon  defendant's 
application  for  continuance  being  found  statO' 
toTj,  and  tbe  application  was  not  in  fact  stat- 
utory, the  admission  of  evidence  contradictory 
of  such  admissions  was  not  error. — Coasumera' 
Lignite  Co.  t.  Hubner,  154  S.  W.  2^. 

CONTINUITY. 

See  Advene  FMsesslon,  H  82. 

CONTRACTS. 

See  Action,  5S  27,  4S ;  Advene  Possession,  if 
60,  63 ;  Animals ;  Appeal  and  Error,  fif  160, 
171,  173 ;  Assignments ;  Bailment ;  Banks 
and  Banking,  §181;  Bills  and  Notes ;  Breach 
of  Marriage  Promise:  Brokers;  Cancella- 
tion of  Instruments;  Carriers,  218, 
222 :  Champerty  and  Maintenance ;  Chattel 
Mortgages;  Compromise  and  Settlement;  Cjq- 


_  >,  18 

78,  83 ;  Deeds :  Election  of  Remedies.  S  10 : 
Evidence,  K  417,  420,  434,  441,  443,  45S, 
461 ;  Exchange  of  Property ;  Frauds,  Stat- 
ute of ;  Guaranty ;  Husband  and  Wife,  i 
169;  Indemnity;  Insarance;  Interest;  Judg- 
ment, S  587  :  landlord  and  Tenant ;  Liens ; 
Limitation  of  Actions,  fifi  24,  28;  Master  and 
Seirant,  |S  20,  21,  30:  Mechanics'  Liens; 
HoitsageB;  Hunicipal  Corporations,  ||  352. 
362;  Noraticm;  Rtrtition,  S  6;  Partner- 
ship ;  Payment ;  Fledges ;  Principal  and 
Agent;  Principal  and  surety;  Reformation 
01  Instruments;  Release;  Sales;  Schools 
and  School  Districts,  »  63,  80,  135;  Specific 
Performance;  Stipulations;  Subronition; 
Trade  Unions,  {  8;  Trial,  {251;  Vendor 
and  PaichaBer;  Waten  and  water  Gouraes, 
I  203. 

n.  COKSTBtrOTIOH  AMD  OPEBA- 
TIOH. 

(A)  General  Ral«a  of  Coitatraetloii. 

I  r44  (Mo.)  The  duties  and  liabilities  of  a 
party  to  a  contract  made  in  another  state  must 
be  judged  by  the  standards  of  the  unwritten 
law  of  the  forum  where  no  other  role  of  the 
loci  contractus  has  been  pleaded  and  pro^'ed.— 
Dibcrt  V.  D'Arcy,  154  S.  W.  1116. 

$  147  (Mo.App.)  The  Intention  of  partiei  to  a 
contract  is  to  be  ascertained  by  a  coostroctlon 
of  tbe  initrument  as  a  whole.— Duncan  v.  Tur- 
ner, 154  S.  W.  816. 

S  170  (Mo.App.)  Where  parties  to  a  contract 
h^ve  treated  it  as  subject  to  construction  ali- 
unde, their  contonporaneoas  construction  will 
be  regarded  as  of  more  importance  ttian  the  sb- 
stract  meaning  of  its  phraseology.— Smitli  v. 
Crane,  154  sTV.  857. 

I  176  (Mo.App.)  Construction  of  ambiguous 
phrases  in  a  contract  depending  od  extrinrtc 
unconc^ed  facts  la  for  the  jury. — Smith  t. 
Crane,  154  S.  W.  857. 

(E)  Condltlona. 

S22I  (Tex.Civ.App.)  Under  a  provision  of  a 
creditor's  agreement  for  the  sale  of  the  debt- 
or's property  to  persona  named,  giving  the 
creditors  the  right  to  purchase  in  proportion 
to  their  debts,  Ae/d,  that  a  creditor  was  requir- 
ed to  give  notice  of  his  intention  to  tiecome  a 
pnrcliaBer  before  the  date  fixed  for  tbe  sale. — 
Jackson  Woolen  Hills  v.  Moore,  154  8.  W.  642. 

m.  MODIFIGATIOir  AHD  MEBOEB. 

1 237  (Ho.App.)  Mutual  promise  of  the  par- 
ti^ to  a  contract  for  the  payment  of  a  specified 
sum  by  defendants  to  intestate  for  his  service  in 


procuring  an  option  on  certain  lands,  etc,  Md 
a  sufficient  conisideration  for  the  new  contract 
—Smith  V.  Crane,  154  S.  W.  857. 

V.  PERFOBMAHOE  OR  BBEAOH. 

S3I3  (Ark.)  Thongh  the  performance  of  an 
executory  contract  is  not  yet  due,  a  renunciation 
thereof  is  a  complete  breach  entitling  the  In- 
jured party  to  sue  at  once.— Weadt  t.  Isnurt- 
Hincke  Milling  Co.,  154  S.  W.  194. 

VI.  ACTIOMB  FOR  BREACH.  • 

(346  (Mo.App.)  Where  plaintiff  pleaded  that 
he  had  rescinded  a  contract  for  the  purchase  of 
corporate  stock,  he  cannot  recover  damages 
for  breach  of  a  condition  made  upon  the  pur- 
chase of  the  stock,  which  he  retained. — Meiner- 
shu^n  V.  Taylor,  154  8.  W.  886. 

In  an  action  by  iilnintiff  who  purchased  cor- 
porate stock,  a  petition  held  to  count  upon  a 
rescission  of  the  sale,  and  therefore  will  not 
support  a  recovery  for  damages  for  a  breach  of 
a  condition  in  the  contract  of  sale.— Id. 

1 346  (Tex.Civ.App.)  The  plaintiff  cannot  re- 
cover in  a  suit  on  a  contract,  unless  the  evidence 
sustains  the  exact  contract  alleged  in  tbe  plead- 
ings.—Bagley  v.  Bra(A,  164  S.  W.  247. 

8  346  (Tex.Civ.App,)  Proof  of  an  implied  con- 
tract is  not  admissible  under  a  petition  allying 
an  express  contract- Whitney  t.  Parish  of  Vei- 
non,  154  Si  W.  204. 

CONTRIBUTORY  NEGLIGENCE. 

See  Negligence.  88  67-93,  117,  122. 

CONVERSION. 

See  Trorei  and  G<mver«ion. 

fill  (Tenn.)  An  agreement  between  husband 
and  wife,  owners  of  land  as  tenants  by  the  en- 
tireties,  to  a  partition,  and  that  the  land  should 
be  sold  for  partition  of  the  proceeds,  was  an 
equitable  conversion  of  the  realty  into  money. — 
Southern  Ice.&  Coal  Co.  v.  Alley.  154  8.  W. 
536. 

CONVEYANCES. 

See  Assignments;  Assignments  for  Benefit  of 
Creditora;  Chattel  Mortgages;  Deeds;  Eq- 
uity, §  65 :  Fraudulent  Conveyances ;  In- 
fants, 88  39-42,  78;  Mines  and  Minerals,  8 
6S;   Mortgages;  Partition. 

CONVICTS. 

See  Witnesses,  8  837. 

CORPORATIONS. 

See  Banks  and  Banking;  Bills  and  Notes,  8 
02;  Carriers:  Clubs;  Constitutional  Law, 
«  90,  238;  Contracts,  1  346;  Drains,  S  13; 
Evidence,  8  443;  Insurance;  Municipal  Cor- 
porations; Principal  and  Agent  8  1-71; 
Itailioads;  Receivers,  8  146;  Sales,  8  68; 
Sequestration,  §  16;  Statutes,  8  47;  Street 
Railroads;  Telegraphs  and  Telephones. 

II.  OOBPORATE  EXISTENCE  ABD 
FRANGKIBE. 

I  34  (Ark.)  A  railroad  company  which  issued 
a  bill  of  lading  binding  itself  to  deliver  mules 
to  a  certain  company  at  thsiT  destination  could 
not  afterwards  claim  that  such  consignee  had 
no  authority  to  sue  as  a  corporation  for  dam- 
age to  the  mules  enroute.— Kansas  City  South- 
em  Ky.  Co.  v.  Mixon-McClintock  Co.,  154  S. 
W.  206. 

IV.  CAPITAL.  STOCK,  ABD  DITX- 
DEBD8. 
<B)  Snbaerlptlom  to  Stock. 

876  <Ark.)  An  Instrument,  whereby  the  sign- 
ers agi«ed  to  snbscribe  for  stock  In  an  Indus- 
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trial  corporation  to  be  formed,  held  a  veUd 
agreement,  enforceable  by  the  corporation. — 
tSnodgrass  t.  E.  A.  Zander  &  Co.,  154  S.  W. 
212. 

9  78  (Ark.)  An  agreement,  whereby  tbe  sign- 
ers subscribed  to  the  etock  of  an  industrial  cor- 
poration, held  not  to  constitute  a  joint  obliga- 
tion, and  not  to  release  signers  from  liability  'on 
a  Bubstantia!  performance  of  the  contract  by 
tbe  corporation  through  an  nnauthorized  signa- 
ture or  the  Btrikiiix  of  a  signature. — Snodgrass  v. 
U..A.  SSander  164  S.  W.  212. 

<C)  luac  of  CertlSeatM. 

I  101  (Mo-App.)  Where  tbe  secretary  of  de- 
fendant corporation  issued  spurious  stock  to 
himself  and  obtained  the  signature  of  the  cor- 
poration's president  thereto  on  misrepresenta- 
tion, and  pled^  the  certificate  to  plaintiff  as 
'security  for  a  loan,  the  corporation  was  liable 
to  plaintiff  for  the  amount  of  the  loan.— Darey 
V.  NeweU-Morse  Royalty  Co.,  154  S.  W.  147. 

(D)  Tnmaf«r  of  Sliares. 

S  I  r?  (Mo.App.)  Where  plaintiff  purchased 
stock  in  a  corporation  under  the  express  agree- 
ment that  those  who  had  formerly  controlled  It 
would  not  be  connected  with  tbe  reorganized  com- 
pany that  condition  is  material ;  and  a  breach 
will  warrant  a  rescisBira.— Meinerabagen  t. 
Taylor,  154  S.  W.  886. 

A  purchaser  of  corporate  stock,  though  en- 
titled to  rescind  for  breach  of  the  condition 
that  certain  persoos  would  not  be  connected 
with  the  company,  cannot  claim  a  rescission 
where,  for  more  than  six  months  after  the 
purchase,  he  treated  the  stock  as  his  own,  and 
requested  the  sellers  to  repurchase  it. — Id. 

f  1 18  (Mo.App.)  Where,  upon  the  reorganiza- 
tion of  a  corporation,  plaintiff  purchased  stock 
on  condition  that  tbe  name  was  to  be  changed, 
and  that  those  who  formerly  owned  control 
would  have  nothing  more  to  do  with  the  new 
company,  dellveir  of  a  stock  certificate  bearing 
the  name  of  the  old  company  is  not  stock  of  a 
different  corporation  from  that  wMcb  plaintiff 
purchased,  and  was  a  breach  of  the  conditions. 
— Meinersbagen  t.  Taylor,  154  S.  W.  880. 

1 123  (Mo^  A  ple^ee  could  not  be  required 
to  account  for  the  par  valne  of  stock  in  a  cor- 
poration at  the  time  he  received  it  in  exchange 
for  the  property  pledged,  where  there  is  no 
proof  of  Its  actual  value  other  than  indefinite 
statements  relating  to  a  sale  of  the  property, 
the  value  of  which  could  not  be  presumed  to 
continue  through  any  considerable  period.— 
Dibert  v.  D'Arcy,  154  8.  W.  1116. 

i  123  (Mo.App.)  A  pledgee  of  corporate  stock 
to  secure  a  loan  acquires  an  eqidtabie  title,  and 
may  reqpire  the  corporation  to  transfer  the 
stock  to  nim,  or  respond  In  damages  for  default. 
— DavCT  v.  rdewell-Morse  Boyal^  Co.,  154  S. 
W.  14f 

MEBfBSBS  AMD  8TOGKHOU>Blt8. 

(D)  LInbllltr  'or  Corporate  Debts  ud 
ActN. 

S  240  (Mo.)  Bondholder  who  iKcame  such 
with  knowledge  that  common  stock  was  Imed 
gratuitously  Aeld  not  entitled  to  enforce. his 
claim  by  compelling  the  stockholders  to  pay  for 
Budi  stock.- Biggs  T.  Westen,  154  S,  W.  TW. 

VH.  OOBPOBATB  POWMM  Am 
I.IABII.TTIB0. 

<A)  Extent  and  Bxercls«'  of  Powers  la 
General. 

i'MB  (Mo.)  One  may  not  obtain  benefits  un- 
der an  ultra  vires  contract  executed  by  a  cor- 
poration, and  afterwards  repudiate  the  con- 
tract.—Cily  of  St.  Louis  V.  St.  Louis,  I.  M.  & 
B.  Hy.  Co..  154  S.  W.  56. 

(B>  Representntloa  of  Corporation  Tajr  Of- 
lloera  nnd  AKcnt*. 

1 428  (Tex.)  Notice  to  tbe  president  of  a  cor- 
poration is  not  notice  to  the  cotporatlon,  where 


it  is  received  by  the  president  while  acting  In 
his  indl^ual  business,  and  not  in  tbe  busiiieas 
of  the  corporation.— Teagardea  t.  B.  B.  Godl^ 
Lumber  Oo.,  154  S.  W.  978. 

(D)  Contraeta  nud  IndelbtedmeM. 

S472  (Mo.)  A  transfer  of  all  the  property 
and  rights  of  property  of  one  corporation  to 
another  does  not  include  its  bonds,  except  in 
the  sense  of  the  material  of  which  the  onissned 
obligations  are  composed.— Dibert  D'Arcy, 
154  S.  W.  1U6. 

(F)  Civil  AoUows. 

f  507  (Ky.)  Subsidiary  corporations,  organiz- 
ed *by  a  corporatttm  owning  all  tbe  stock  and 
controlling  their  affairs  by  its  board  of  direc- 
tors, are,  when  sued,  properly  treated  as  one 
defendant,  so  that  service  of  summons  on  tbe 
agent  of  one  of  them  is  sufficient.— Postal  Tele- 
graph Cable  Co.  v.  Thornton,  154  S,  W.  1100. 

XI.  DISSOItUTION  AND  FORrEZTUBE 
OF  FBANOHZSE. 

f599  (Tenn.)  A  baseball  dub's  corporate  fran- 
chise cannot  be  forfeited  for  violation  of  Shan- 
non's Code,  H  3029.  3031.  forbiddine  games 
and  sports  on  Sunday,  tbe  provisions  not  men- 
tioning baseball,  when  only  a  penalty  was  pre- 
scribed,  and  such  penalty  was  exclusive  in  the 
absence  of  a  showing  of  a  nuisance. — State  r. 
Nashville  Baseball  Club,  154  S.  W.  1151. 

1 6 13  (Tenn.)  Where  a  baseball  club's  fran- 
chise as  a  corporation  is  sought  to  be  forfeited 
on  the  sole  ground  that  it  has  violated  Acts 
1885.  c.  147,  forbidding  Sunday  basebaU  games, 
that  the  club  has  violated  other  Sunday  laws 
need  not  be  considered.— State  v.  Nashville 
Baseball  Club,  154  S.  W.  1151. 

XH.  FOREION  GOBPOBATIOH8. 

S66I  (Tex.Civ.App.)  Where  a  foreign  cor- 
poration sold  goods  to  a  mercantile  company  in 
the  state,  the  sale  being  interstate  commerce, 
it  could  sue  on  a  contract  afterwards  made 
with  tbe  mercantile  company  and  other  of  such 
company's  creditors  in  the  adjustment  of  its 
demands  against  such  company,  though  ft  had 
not  procured  a  permit  to  transact  business  in 
this  state,  as  required  by  Bev.  Civ.  St  1911, 
art  1318.-^ack8on  Woolen  Mills  t.  Moore, 
154  S.  W.  842. 

CORRECTION. 

See  Ubel  and  Slander,  H  27,  104. 

COSTS. 

See  Appeal  and  Ebrror,  8  1074:  Constitnti(»ud 
Law,  S  248;  Taxation,  j  36214. 

th.  pit  appeal  on  ebror.  ahd 

on  NEW  TBXAI.  OR  MOTIOH 
THEREFOR. 

S  260  (Mo.App.)  Where  an  appeal  is  without 
merit,  but  tbe  verdict  awarding  damages  and 
attorney's  fees  under  tbe  provisions  of  Rev.  St 
190Q,  S  7068,  iB  sufficient  to  cover  the  tsise,  an 
award  of  10  per  cent  damages  aa  for  a  vexa- 
tious amieal  will  not  be  made.— Troll  t.  Pru- 
dential Tns.  C!o.  of  America,  IM  S.  W.  869. 

COSURETIES. 

See  Principal  and  Surety,  $  194. 

COUNCIL 

See  Mnnldpsl  Corporations,  i  111. 

COUNTIES. 

See  Adverse  Possession,  K  8,  63;  Appeal  and 
Error,  fi  150;  Courts,  $  83;  Dedication,  f 
61 :  Election  of  Remedies,  8  10 :  Highwayr: ; 
Officers,  I  30:  Taxation.  H  m  5^  9m  ; 
Venue,  H  8.  22.  26,  82. 
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ZX.  OOTBRNMiaiT  AHD  OFFICERS. 

KC)  Conmtr  Board. 

{56  (Ark.)  Under  Klrby's  Dig.  {  1375,  giv- 
ing coanty  courts  general  jurisdictloii  over  coun- 
ty affairs,  and  sections  1009-1024,  relating  to 
the  constmction  of  county  courtbouaes,  held  that 
the  county  court  acted  therein  in  a  purely  ad- 
miniBtrative  cajudty,  and  had  a  continuing  con* 
trol  beyond  the  close  of  a  tem,  and  hence  might, 
at  a  subsequent  term,  revoke  Its  order  for  the 
construction  of  a  county  conrthouae.— Giaig  v. 
Griffin,  154  S.  W.  945. 

COURT  HOUSES. 

See  Counties,  §  58. 

COURTS. 

See  Appeal  and  Error;  Constitutional  Law,  9 
70:  Counties,  S  56;  Criminal  Iaw,  S§  03, 
950,  1019;  Death  8  36;  Divorce,  §  303; 
Evidence,  I  41;  Judges;  Justices  of  the 
Peace;  Militia;  Perjary,  |  86. 

X.  NATtntE,  EXTENT.  AKD  EXERCISE 
OF  JTTRISDICTIOir  Ilf  OEHEBAI.. 

1 17  (Mo.)  The  Supreme  Court  will  not  per- 
mit parties  litigant  to  confer  jurisdiction  either 
by  stipulation  or  by  acquiescence.— Bothe  v.  Chi- 
cago, 1$.  &  g.  B.  Co.,  154  S.  W.  98. 

S32  (Tez.Clv.App.)  It  Is  essential  to  the  va- 
lidity of  the  judgment  that  the  pleadings  affirm- 
atively show  that  the  trial  court  had  jurisdic- 
tion of  the  subject-matter.— Walker  Mercantile 
Co.  V.  J.  R.  Kaney  Co..  154  S.  W.  317. 

139  (Tex.Civ.App.)  Jeiea  that  plaintiff  had 
fraudulently  alleged  the  value  of  the  property 
in  order  to  give  the  county  court  jurisdiction 
held  improperly  sustained  witiiont  taking  proof 
to  snpport  it— Houston  Oil  Co.  of  Texas  v.  Da- 
vis, 154  S.  W.  S37. 

n.  ESTABIJaHBfEWT,  ORGAinZA- 
TION,  AND  PROCEDURE  IN 
GENERAL. 

(B)  Terms,  TmsUom*.  Place  Time  ot 

HoldlBV  ConrC,  GonrthoHses,  bbo 
AocommodatlonN. 

H  62  (Ky.)  Under  Acta  1912,  &  67,  construed 
with  Ky.  St.  i  965,  containing  the  former  sched- 
ule for  holding  courts  in  the  district,  held  that 
the  regular  terms  of  Johnson  county  circuit 
court  should  be  held  each  year,  beginning  on 
the  first  Mondays  in  March,  May,  and  Novem- 
ber, and  continue  24  juridical  dayv,  not- 
withstanding -a  clerical  error  in  the  act  of  li)12 
in  using  the  word  "May"  for  "March."— Haney 
T.  Blair,  154  8.  W.  im 

(O  Rules  of  Uonrt  and  Coadnct  of  Basl- 

§78  (Tex.Clv.App.)  Under  the  express  pro- 
Tisions  of  Const,  art.  5,  S  25,  Acts  32d  Leg.  c. 
119,  $  6,  providing  that  an  original  statement 
of  facts  may  be  sent  up  as  a  part  of  the  record, 
is  superior  to  and  cannot  be  repealed  by  a 
rule  of  the  Supreme  Court— E.  F.  Rowson  & 
Co.  V.  McKinaey,  154  S.  W.  603. 

S  85  (Mo.)  A  rule  of  court  relative  to  ab- 
stracts of  the  record  on  appeal  does  not  apply 
to  abstracts  filed  before  its  adoption.— Dalton  t. 
Kegister,  154  S.  W.  (37. 

(D)  Rales     of    Declsloa.  Adjndleatlou, 
Opinions,  and  Reeorda. 

1 89  (Tenn.)  Dedsions  construing  the  Con- 
stitution or  acts  of  the  Legislature  should  be 
followed,  in  the  abaence  of  cogent,  reasons  to 
the  contrary.— State  v.  Nashville  Baseball  Club, 
154  S.  W.  1151. 

An  oral  decision  that  Acts  1885,  c.  147,  for^ 
bidding  Sunday  baseball  games,  is  coustitution- 
ah  held  not  stare  decisis,  in  view  of  the  nature 
of  the  decision  and  the  point  decided,  and  the 


fact  Uiat  no  rule  of  property  Has  grown  ont  of 
the  decision.— Id. 

§91  (Mo.App.)  A  decision  of  the  Missouri 
Supreme  Court  that  there  is  no  constitutional 
right  to  ju^  trial  in  quo  warranto  is  conclusive 
upon  the  Court  of  AppeaL— State  ex  rel.  Ma- 
son T.  Springfield  African  Social  &  Improve- 
ment Club,  154  S.  W.  458. 

S9I  (Mo.App.)  The  Court  of  Appeals  should 
not  follow  the  decisions  of  the  state  Supreme 
Court  when  they  are  plainly  in  conflict  with 
those  of  the  United  States  Supreme  Court  on  a 
federal  question,  such  as  the  construction  of  the 
Interstate  Commerce  Act.— St.  Louis  Southwest- 
ern Hy,  Co.  of  Texas  v.  Spring  River  Stone  Co., 
154  S.  W.  465. 

1 92  (Tenn.)  Stare  decisis  only  applies  with 
reference  to  decisions  directly  upon  tlie  point  in 
controversy.— State  t.  Nashville  Baseball  Club, 
154  S.  W.  1151. 

§93  (Mo.)  The  prior  decisions  of  this  court 
that  a  county's  title  to  swamp  lands  may  be 
lost  by  adverse  possession  constitute  a  rule  ot 
property,  and  hence  the  doctrine  of  stare  decisis 
should  be  strictly  applied.— Himmelberger-Har- 
rison  Lumber  Co.  v.  Craig,  154  S.  W.  73. 

g  93  (Tenn.)  Decisions  long  acquiesced  in, 
which  constitute  rules  of  property  or  trade,  or 
upon  Which  important  rights  are  based,  should 
not  be  disturbed,  even  though  erroneous  as  orig- 
inal holdinn.— State  t.  Nashville  Baseball  Club. 
154  S.  Wril51. 

III.  COTTBTS  OF  GENEBAI.  OBIG- 
INAI,  JURISDICTION. 
(A)  GFOnnda   of  Jnrladlction  In  General. 

SI2I  (Tex.Civ.App.)  The  court  has  jurisdic- 
tion of  an  action  to  foreclose  a  chattel  mort- 
gage, where  the  value  of  the  mortgaged  property 
is  Tnthin  the  limits  of  its  Jurisdiction,  though 
the  debt  be  below  the  minimum  limit. — Walker 
MercantUe  Co.  v.  J.  R.  Raney  Co.,  154  S.  W. 

ai7. 

That  a  cause  of  action  for  conversion  of  mort- 
gaged chattels  of  a  stated  value  within  the  coun- 
ty court's  jurisdiction  was  joined  with  a  cause 
of  action  for  foredosure,  of  which  the  county 
court  did  not  hare  jurisdiction.  AeM  not  to  de- 
prive such  court  of  jurisdiction  to  render  a 
personal  judgment  on  the  former  cause.— Id. 

{  122  (Tex.Civ.App.)  Where  the  petition,  in 
an  action  in  the  county  ' court  to  foreclose  a 
mortgage,  failed  to  allege  the  value  of  the 
mortgaged  property,  the  county  court  was  with- 
out jurisdiction  to  enter  judgment,  though  the 
amount  of  the  note  was  alleged,  and  was  within 
the  court's  jurisdiction.- Walker  Mercantile  Co. 

V.  J.  R.  Raney  Co.,  154  S.  W.  317. 

rV.  COURTS  OF  LIMITED  OR  INFE. 
RIOR  JURISDICTION. 

i  163  Cl'e^-Civ.App.)  Action  to  recover  title 
and  possession  of.  logs  cut  and  removed  from 
plaintiff's  land  held  to  be  within  the  juris- 
diction of  the  county  court,  not  involving  title 
to  land  or  a  trespass  thereon.— Houaton  Oil  Co, 
of  Texas  v.  Davis,  154  S.  W.  337. 

i  170  (Tex.Civ.App.)  Where  a  petition  alleged 
taking  of  timber  worth  $384.99  and  mingling 
with  defendant's  timber,  and  sought  a  recovery 
of  the  titie  and  possession  of  the  whole,  but 
did  not  allege  the  value  of  defendant's  timber 
with  which  it  was  mingled,  a  plea  to  the  county 
court's  jurisdiction,  on  the  ground  that  the  pe- 
tition showed  the  value  to  exceed  $1,(X)0,  should 
not  have  been  sustained. — Houston  Oil  Co.  of 
Texas  v.  Davis,  154  S.  W.  337. 

VI.  COURTS  OF  APPEIJIATE  JURIS- 

DICTION. 

(A)  Grounds  of  Jwlsdletlon  In  Oeneval. 

f  206  n^n.)  'XHm  Saprane  Court  has  Inher- 
ent power  to  enforce  its  final  Judgments  and 
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protect  them  from  interference,  apart  from 
Shannon's  Code,  8  5011,  subsecs.  S,  4,  6,  and 
section  6912,  which  give  that  power  to  all 
courts,  ana  section  6886,  whidi  anthorizeB  the 
Supreme  Court  to  i»ne  all  writs  and  process 
necessary  to  enforce  its  jurisdiction.— State  v. 
Uebert,  154  S.  W.  957. 

Tliat  the  Coostitation  and  statutes  require 
the  Supreme  Court  to  hold  court  in  three  divi- 
sions of  the  state  does  not  preclude  the  court, 
while  sitting  in  one  division,  from  preventing 
iaterference  with  process  issued  In  another  di- 
vision.— Id. 

Under  Const  art  6,  9  2,  giving  the  Supreme 
Court^  appellate  jurisdiction,  with  "such  other 
jurisdiction  as  is  nnw  conferred  on  the  present 
Supreme  Court,"  the  court's  jurisdiction  can  be 
exercised  bj  certiorari,  aa  well  as  by  appeal  or 
error,  and  by  original  proceedings  in  aid  of  its 
appellate  junsdiction.— Id. 

1207  (Ey.)  Under  Coust.  8  110,  empowering 
the  Court  of  Appeals  to  issue  such  writs  as  may 
be  necessary  to  control  inferior  jurisdictions, 
prohibition  will  not  be  issued  where  petitioner 
nas  an  adequate  remedy  in  the  circuit  court. — 
Morgan  v.  Clements,  154  S.  W.  370. 

The  Court  of  Appeals,  in  the  exercise  of  its 
power  to  issue  such  writs  aa  may  be  necessary 
to  give  it  a  general  control  of  inferior'  juris- 
dicnons  as  authorized  by  Const  S  110,  will 
not-  issue  prohibition  against  a  commissioner 
of  a  circuit  court,  since  he  ii  not  a  "judicial 
officer."— Id. 

(B)  Ooarts  ot  Partlenlar  States. 
(231  (Ky.)  Where  grantor  and  grantee  of 
land  Joined  in  a  suit  for  injuries  thereto,  and 
each  recovered  separately  less  than  ^200,  exclu- 
sive of  interest  and  costs,  the  Court  of  Appeals 
had  no  jurisdiction  under  Ky.  St  $  950.— Amer- 
ican Oar  &  Foundry  Co.  v.  SeWards,  154  S.  W. 
887. 

§23 1  (Mo.)  Appellate  jurisdiction  of  the 
Court  of  Appeals  held  not  destroyed  by  objec- 
tions to  the  confltitntionality  of  a  statute,  made 
below,  but  not  presented  after  appeal  to  the 
Supreme  Court,  so  that  the  case  will  be  trans- 
ferred to  the  Court  of  Appeals,— Uotts  v.  Wa- 
bash K.  Co.,  154  S.  W.  53. 

5  231  (Mo.)  Where  the  determination  of  the 
question  presented  on  appeal  was  not  dependent 
upon  any  constitutiopal  provision,  and  did  not 
divest  the  jurisdiction  of  the  Court  of  Appeals, 
the  Supreme  Court  will  transfer  the  case  to  the 
Court  of  Appeals.— Bothe  v.  Cbicago,  B.  A  Q. 
a.  Co.,  154  S.  W.  98. 

{231  (Mo.)  Where  the  cancellation  of  a  deed 
of  trust  is  sought  on  the  ground  of  fraud,  the 
title  to  land  is  directly  in  issue,  and  the  juris- 
diction of  an  appeal  vested  exclusively  by  the 
Constitution  in  the  Supreme  Court— Conrey  v. 
Pratt,  164  S.  W.  749. 

8231  (Mo.App.)  A  suit  by  a  foreign  guardian 
of  an  insane  person  to  remove  a  public  admin- 
istrator and  have  him  turn  over  flO.OCK)  in  his 
hands  belonging  to  the  insane  person  is  a  suit 
where  the  amount  in  dispute  exceeds  $7,500, 
and  tbe  appellate  court  is  without  jurisdiction. 
— BowlM  T.  Troll.  154  S.  W.  871. 

VH.  UNITED  STATES  OO0RTS.' 
(F)  Itate  Laws  mm  Rules  of  Decision. 

8  363  (Tex.Civ.App.)  Kev.  St  1H95,  art  147a 
et  seq.,  relating  to  the  application  of  funds  in 
the  hands  of  a  receiver,  etc.,  docs  not  apply  to 
a  receivership  in  a  federal  court  in  so  far  as  It 
provides  rules  of  procedure  or  limits  the  effects 
of  judgments  of  such  courta—Kirby  Lumber 
Co.  T.  Ounnfngbam,  154  8.  W-  288. 

Vm.  OONOURRENT  Ain>  COHXXIOT- 

XNG  JURISDICTION.  AND  OOMITT. 
(A)  Co«rt«  of  Same  State,  and  Transfer 
of  Causes. 

8  472  ad[o.App.)  Since  Coust  art.  6.  g§  3,  12, 
and  seenon  A  of  tbe  amendment  of  1884,  give 


Courts  of  Appeal  jurisdiction  to  issue  qno  wsr- 
tanto  writs,  the  jurisdiction  of  the  circuit  courts 
under  Bev.  St  1909,  8  8444,  to  issue  such  writs 
is  not  exclusive, — State  ex  leL  Mason  Spring- 
field African  Sodal  &  Impxovemwt  Onb,  IM 
S,  W.  45a 

8  487  (Mo.App.)  Where  the  amount  In  dispat* 
exceeds  $7,500,  exclusive  of  costs,  the  Courl  of 
Appeals  will  take  notice  ot  its  own  accord  that 
it  has  no  Jurisdiction,  and  the  case  will  be  re- 
moved to  tne  Supreme  Ck>urt— Bowlea  t.  Tn^ 
154  B.  W.  871. 

COVENANTS. 

See  Landlord  and  Tenant,  8  180;  Vendor  and 
Purchaser,  88  130,  345. 

n.  COKSTRUCnOH  AND  OPERA. 
TXOH'. 

(D)  Covenants  Bnnninv  with   the  Land. 

8  78  (Tex.Civ.App.>  Where  D.  purchased  an 
outstanding  title  by  a  warranty  deed  and  gaT« 
an  option  to  the  heirs  of  L.  to  purchase  the 
land  by  paying  the  amount  paid  by  C,  and 
interest,  the  fact  that  such  heirs  procured  the 
outstanding  title  to  be  set  aside  was  no  defense 
to  D.'e  action  on  the  warranty.— Uume  T.  Dar- 
sey,  154  8.  W.  260. 

CREDIBILITY. 

See  Witnesses,  8  S37. 

CREDITORS. 

See  Assignments  for  Benefit  of  Creditors;  At- 
tachment; Bankruptcy;  Descent  and  Dis* 
tribution ;  Fraudulent  Conveyances ;  Prop- 
erty. 

CREDITORS'  SUIT. 

8  8  (Arh.)  A  Bulicontractor  hating  no  lien  up- 
on a  levee,  ailing  the  insolvency  of  the  con- 
tractor and  that  he  was  without  remedy  at  law. 
may,  in  equity,  subject  funds  in  the  bands  of 
the  levee  board  due  to  the  contractors  to  tbe 
pnyment  of  his  debt.— Ooyer  Co.  v.  Williamson. 
124  S.  W.  525. 

8  36  (Ark.)  As  against  a  company  holdins 
equitable  mortgages  and  assignments  of  the 
funds  due  from  a  levee  board  to  the  contractor, 
made  and  recorded  previous  to  the  making  of 
tbe  subcontract,  and  which,  prior  to  subcon- 
tractor's suit  In  equity  had  filed  with  tbe  levee 
board  the  contractor's  written  assignment  of 
the  balance  due,  held  that  the  subcontractor 
had  no  superior  right  to  subject  funds  doe  from 
the  board  due  to  the  contractor  to  payment  on 
bis  own  contract— <3oyeT  Go.  y.  wIUinmsoD. 
164  S.  W.  625. 

LTquitable  mortgagee  and  assignee  of  a  prin- 
cipal contractor  for  levee  wortc  heU  estopped 
by  its  course  of  dealing  from  claiming  as  against 
a  subcontractor  the  retained  percentage  in  the 
hands  of  the  levee  board.— Id. 

846  (Ky.)  Evidence  in  an  action  to  enforce 
a  judgment  on  a  return  of  no  property  found 
held  not  to  show  the  issuance  of  an  execution 
on  tbe  judgment  In  1900.— Gotee  t.  Gravaa,  154 
S.  W.  386. 

CRIMINAL  LAW. 

See  Adultery:  Assault  and  Battery;  Bail; 
Burglary;  Conspiracy:  District  and  Pro*- 
ecuting  Attorneys;  False  Pretenses:  f^nes; 
Foi^ery;  Gaming,  88  721A-94;  Homicide: 
Incest;  Indictment  and  Information;  Intox- 
icating Liquors;  Larceny;  Lotteries:  Mili- 
tia; Municipal  Corporations,  8  042:  Names: 
Obstructing  Justice:  Parent  and  Child :  Per- 

g5^=s4§'Si  * 

m.  PARTIES  TO  OFFENSES. 

8  59  (Tex.Cr.App.)  Under  the  statute,  a 
tinction  is  made  twtween  a  conspiracy  and  an 
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offense  committed  hj  a  priDCipal  Instigated  bj 
an  accomplice ;  a  coospiracr  being  complete 
when  a  positive  agreement  has  been  made  to 
commit  a  felony,  while  there  can  be  no  goilt  as 
an  accomplice  until  the  principal  has  committed 
the  offense.— Cooper  v.  State,  154  S.  W.  889. 

The  essentials  of  commission  of  a  crime  as  an 
accomplice  stated.— Id. 

8  69  (Tex.Gr.App.)  The  difference  between  ac- 
cessories before  the  foot,  who  are  accomplices 
under  the  Texas  statute)  and  principals  has  not 
been  abolished.— Cooper  v.  State,  154  8.  W. 

IV.  JUBISDIOTIOK. 

1 93  (Tex.Cr.App.)  The  failure  of  the  tax  as- 
sessor to  make  a  report  of  the  fees  collected  by 
him,  as  required  by  law,  constitutes  "official 
misconduct  of  which  the  district  courts  have 
exclusive  jurisdiction,  under  Const,  art  5,  9  8, 
and  Code  Cr.  Proc.  1895,  art  89,  especially  in 
view  of  Rev.  Civ.  St  1911.  art  6033,  defining 
"official  misconduct"  as  used  with  reference  to 
the  removal  of  officers.- Bolton  t.  State,  154  S. 
W.  1197. 

TI.  UMTTATIOir  OF  FBOftECUTZOm. 

1 149  (Mo.)  A  prosecution  for  false  pretenses 
was  not  barred  by  limitations  where  three  years 
had  not  expired  from  the  date  that  complainant 
paid  over  his  money  to  defendant,  on  the  faith 
of  false  representations  to  the  filing  of  the  in- 
formation.—State  V.  Oeihardt  154  S.  W.  722. 

Vn.  FOBMEB  JEOPARDY. 

i  '93  (Ky.)  In  view  of  Cr.  Code  Prac.  i  270, 
providing  that  the  granting  of  a  new  trial  places 
the  parties  in  the  same  posUiou  as  if  no  trial 
had  l>een  had,  it  was  not  ground  for  a  plea  of 
former  jeopardy  that  defendant  had  previously 
been  tried  lour  times  for  the  same  offense  but  on 
a  different  indictment,  the  jury  having  failed  to 
agree  on  the  -first  three  trials,  and  his  convic- 
tion of  manslaughter  on  the  fourth  trial  having 
been  reversed  for  a  defect  ia  the  indictment.— 
Hoskins  T.  Commonwealth,  154  S.  W.  919. 

S  193'/2  (Tex.Cr.App.)  Accused,  haviug  been 
acquitted  of  murder  and  convicted  of  man- 
slaughter, cannot,  on  reversal  of  such  convic- 
tion, be  tried  for  any  hiRher  degree  of  offense 
than  manslaoghter.— Blackabear  v.  State,  154 
S.  W.  564. 

S  200  (Tex.Cr.App.)  A  conviction  in  a  county 
court  for  illegally  selling  intoxicants  in  a  dry 
county  would  not  bar  a  auhsequent  prosecution 
and  conviction  under  Acts  Slat  Ijcg.  (Ist  Ex. 
Sess.)  c.  16,  and  Pen.  Code  1911,  art.  589,  for 
unlawfully  pursuing  the  occupation  of  selling 
Intoxicante  in  pronlhition  territory;  the  of- 
fenses being  different  in  that  the  former  convic- 
tion was  for  a  misdemeanor  while  the  latter 
was  a  felony  prosecution.— Wilson  t.  State,  154 
S.  W.  571. 

IX.'  ARRAIGITMEKT  AHD  PIf  AS,  AND 
NOLLE  PROSE«m  OB  DIBCON- 
TINT7AN0E. 

i  302  (Tex.Cr.App.)  Ad  agreement  by  the 
county  attorneys  and  county  judge,  with  the 
consent  of  the  district  attorney,  that  accused 
would  not  be  further  proeecuted  for  unlawfully 
selling  intoxicants  if  he  permitted  a  conviction 
in  three  cases  against  him,  would  not  be  binding 
upon  the  state  without  the  approval  of  the  dis- 
trict judge.— Wilson  v.  State,  154  S.  W.  571. 

X.  EVIDENCE. 

(A)  J«dlfli»l    HoUce,    PrcsamptlOMSi  mm* 
BnvdcB  of  Proof. 

1 304.  Courts  do  not  take  Judicial  notice  of 
town  ordinances. 

—(Ark.)  Drifoos  T.  City  of  Jonesboxo,  IM  S. 

W.  196; 

.(Mo.)  City  of  St  Ix)uis  v.  Young,  154 -S.  W. 
87. 


!  (Mo.)  Where,  in  a  prosecution  for  be- 
coming the  custodian  of  money  wagered  on  a 
horse  race,  a  racing  sheet  showed  that  the  race 
was  to  take  place  at  Louisville,  the  court  would 
take  judicial  notice  that  Louisville,  Ky.,  was  the 
place  intended. — State  v.  Cummings,  154  S.  W. 
7*25. 

1304  (Tex.CrJlpp.)  Judicial  notice  may  be 
taken  of  the  nature  and  habits  of  a  hog,  and 
of  results  incident  to  his  keeping  and  confine- 
ment within  the  populous  portion  of  a  city.— 
Kx  parte  Botts,  154  S.  W.  ZiL 

1 304  (Tex.Cr.App.)  Courts  cannot  take  ju- 
dicial notice  of  those  portions  of  the  state  in 
whidi  local  option  has  been  adopted,  and  on  a 
trial  for  violating  the  local  option  law  its  adop- 
tion in  that  county  must  be  proved.- Pierce  T. 
State,  154  S.  W.  5S9. 

{304  (Tex.Cr.App.)  The  Court  of  Criminal 
Appeals  does  not  judicially  know  that  prohibi- 
tion is  in  force  in  any  given  locality  in  the 
state,  nor  can  any  of  the  lower  courts  have  such 
judicial  knowledge.— Bobinson  v.  State,  164  S. 
W.  997. 

(B)  FMts  tn  IMM  ud  Bol«TUt  to  iHmost 
u<  Bos  Geste. 

S  338  Crex.Cr.App.)  AppUimtions  of  defendant 

for  a  continuance  held  not  admissible,  where  de- 
fendant admitted  that  he  had  applied  for  contin- 
uances and  stated  the  grounds,  and  there  was 
nothing  in  the  applications  which  contradicted 
his  statement— Wilson  v.  State,  154  S.  W.  1015. 

{351  (Tex.Gr.App.)  The  acts  and  conduct  of 
one  when  arrestea  are  admissible  against  himw— 
Serop  V.  State,  154  S.  W.  667. 

i  304  (Mo.)  In  a  prosecution  of  defendant  for 
becoming  the  custodian  of  money  wagered  on  a 
horse  race,  racing  sheets  produced  by  defendant 
at  the  time  the  l>et  was  made,  on  which  com- 
plainant registered  a  bet  on  a  horse  race  adver- 
tised  to  take  place  in  Louisville,  Ky.,  were  ad- 
missible as  res  geatee. — State  v.  CummingB,  154 
S.  W.  725. 

g  364  (Tex,Cr.App.)  Defendant  being  charged 
with  killing  his  wife  while  walking  along  a  road 
with  her  in  company  with  witnesses,  testimony 
that  after  she  fell  to  the  ground,  defendant  re- 
turned to  her,  and  Icieked  her,  and  told  her  to 
|et  u^  heid  res  gests.— Davis  t.  State,  154  S. 

1 364  (Tex.Cr.App.)  In  a  prosecution  against 
a  town  'marshal  for  disturbing  the  peace  by 
loud  language,  evidence  that  be  motioned  for 
the  prosecuting  witness  to  leave  the  others  he 
was  with  is  admissible  aspart  of  the  res  gestffi. 
—Hart  V.  State,  154  S.  W.  553. 

1 364  (Tex.Cr.App.)  The  acts,  remarks,  and 
conduct  of  decedeut  immediately  after  the  sboot- 
ing  were  ndmissibJe  as  res  gestes  In  a  hiunicide 
case.— Simpson  v.  State,  154  S.  W.  999. 

{ 365  (Ky.)  In  a  prosecution  for  the  killing 
of  a  woman,  where  it  appeared  that  accused 
first  shot  her  husband  and  then  turned  his  gun 
upon  her,  the  two  events  occupying  but  a  few 
moment^,  evidence  of  the  fact  of  the  first  homi- 
cide is  admissible  in  a  prosecution  for  the  sec- 
ond, being  part  of  the  res  geattt.— May  v.  Com- 
monwealth. 154  s.  w.  ion. 

{366  (Tex.Cr.App.)  In  a  prosecntion  for  as- 
sault with  intent  to  rape,  endence  as  to  state- 
tnents  by  prosecutrix  incriminating  defendant, 
made  within  a  few  minutes  after  the  alleged  as- 
sault, Aeld  admissible  as  a  part  of  the  res  ges- 
ts.— Fnller  v.  State,  164  B.  W.  1021. 

8  368  (Ark.)  In  a  prosecution  for  assault  with 
intent  to  kill,  testimony  of  a  witness,  who 
reached  the  place  of  the  shooting  about  three 
minutes  after  it  occurred,  that  he  found  no 
pistol  in  the  pockets  of  the  person  shot,  was 
competent  as  part  of  the  res  sestn.— Jerrall  v. 
Stflte.  154  S.  W.  600. 
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(O  other  OffenseBt  «n<  ChBrseter  of  Ae* 

{369  Crex.Or.App.)  It  was  proper  to  show 
tmt  another  person  was  robbed  at  the  same 
time  and  place  as  prosecntinff  witness.— Serop 
T.  State,  154  S.  W.  557. 

$369  (Tex.Cr.App.)  In  a  prosecation  ander 
Acts  81st  Leg.  (lat  Sz.  Sess^  c.  15,  and  Pen. 
Code  1911,  art.  580,  for  unlawfully  engaging:  in 
the  business  of  selling  intoxicants  in  prohibi- 
tion territory,  evidence  of  other  sales  than 
those  alleged  in  the  indictment  is  admissible  to 
show  that  accused  was  engaged  in  the  occupa- 
tion of  selltMr  Intoxicants.— Wilson  t.  State, 
154  S.  W.  571. 

S37I  (Ky.)  Where  accused  shot  deceased's 
husband  to  prevent  him  from  testifying  in  an 
action  between  them,  and  then  billed  deceased 
BO  as  to  destroy  the  witnesses  of  his  crime,  the 
evidence  of  the  first  killiiu;  is  admissible,  in  a 
pn>BecutioD  for  the  Seconal  to  show  motive.— 
May  T.  Commonwealth,  IM  S.  W.  1074. 

^)  AOmlsaloaa,  DeelnratioM,  ud  Bea^ 
Mr. 

S4I3  (Tex.Cr.App.)  In  a  homicide  case,  self- 
serving  statements  made  by  defendant  six 
months  before  the  killing  were  inadmisBible.— 
Salmon  v.  8tate,  154  S.  W.  1023. 

S  419. 420  (Ark.)  In  a  trial  for  selling  intoxi- 
cating liquors  in  violation  of  an  ordinance,  it 
was  error  to  receive  testimony  that  several  per- 
sona told  witness  that  "defendant  was  selling 
whisky  right  along."— Boyce  v.  City  of  Brinli- 
ley,  154  S.  W.  951. 

88  419,420  (Tex.Gr.App.)  Testimony  as  to 
what  another  told  one  of  accused's  witnesses 
held  properly  excluded,  as  being  hearsay.— Deck- 
er T.  State,  164  S.  W.  6Ga 

(Ct)  Aet«  aaA  I>eo1«v«tlOKB  of  C*a«»limtora 
and  Codcf  cndanta. 

5423  (Tex.Cr.App.)  In  a  prosecution  for  as- 
sault to  murder,  acts  and  declarations  of  con- 
spirators during  the  afternoon  preceding  the 
evening  of  the  assault  held  admimible.— Wilson 
T.  State,  154  S.  W.  1015. 

(H)  Doenmentarr  Evidence  and  Blxelaalaa 
,    of  Parol  Kvldence  Tberebr* 

S  434  (Tex.Cr.App.)  In  a  prosecution  for  un- 
lawfully engaging  in  the  business  of  selling  in- 
toxicants In  dry  territory,  books  of  an  express 
company  showing  the  shipments  of  liquors  to 
accused  were  admissible  in  evidence,  having  been 
properly  identified,  and  the  entries  being  shown 
to  have  been  correctly  made,  and  accused's  re- 
ceipt for  items  therein  being  shown.- Wilson  T. 
State,  154  S.  W.  671. 

(I)  Oplnloa  Eivldenee. 

J 1 448  (Tex.Cr.App.)  Testimony,  on  a  trial  for 
nltery,  that  accused  and  a  woman  "lived  to- 
gether"^ was  not  objectionable  as  a  conclusion, 
especially  where  the  witness  had  stated  the 
facts  showing  that  they  lived  together.— Blown 
V.  State,  151  S.  W.  5CT. 

§448  n?ex.CrJipp.)  In  a  prosecution  for  in- 
cest wftn  a  stepdaughter,  that  a  third  person 
told  accused  that  another  might  be  the  father 
of  the  child  Is  inadmlssilde.- Viekers  t.  SUte, 
154  S.  W.  578. 

1448  (Tex.Cr.App.)  In  a  homicide  case  the 
court  did  not  err  in  refusing  to  permit  a  wit- 
ness to  testify  that  be  understood  deceased  to 
be  speaking  of  the  defendant  when  he  made 
some  vague  remarks  ttiat  there  was  some  one  on 
a  certain  committee  who  was  not  a  gentleman ; 
it  being  a  mere  opinion.— Salmon  t.  State.  154 
S.  W.  1023. 

In  a  homicide  case,  evidence  by  a  witness  that 
be  "understood"  another  person,  who,  with  wit- 
ness, was  chased  off  of  premises  claimed  by  de- 
ceased, to  mean  the  pistol  had  by  the  deceased 
at  his  housi^  when  he  said  "it  was  the  uffllest, 


meanest  old  thing  I  ever  saw,"  was  a  mere  opin- 
ion of  the  witness  and  inadmissible. — Id. 

S469  (Tex.Cr.App.)  A  qoeation  to  an  expert 
as  to  his  conclusion  as  to  whether  a  wound  was 
inflicted  purposely  or  accidental^  in  a  scuf- 
fle held  properly  excluded,  aa  not  on  a  snbj«vt 
of  expert  testimony.- Davb  t.  Stat^  161  S.  W. 
550. 

(i*)  B-rldoaee  at  Prellmlaarr  Bxasteatloa 

or  at  Former  Trial. 

8  539  (Tex.Cr.App.;)  Statements  made  b^  de- 
fendant in.  bis  testimony  in  the  preliminaiy 
hearing  of  another  charf^  with  the  same  bur- 
glary were  properly  admitted  in  evi<tence,^here 
at  tne  time  of  making  such  statements  defend- 
ant was  not  under  arrest  or  charged  witb  tbe 
offense.— Spicer  v.  State.  154  S.  W.  64& 

^  54 1  (Tex.Cr.App.)  Where  the  state  was  per- 
mitted to  show  that  it  had  introduced  an  ab- 
sent witness  on  a  former  trial,  defendant  was 
entitled  to  prove  the  absent  witness*  testimony 
to  rebut  the  inference  that  it  was  favorable  to 
the  state.— Green  v.  State.  154  3.  W.  1O03. 

Former  testimony  of.  an  absent  witness  In 
general  is  Inadmissible,  unless  he  is  either  dead, 
out  or  the  state,  or  his  presence  has  been  pre- 
vented by  defendant,  except  to  show  that  his  teo- 
timonj  was  unfavorable  to  the  state  to  retrnt 
an  In&rence  to  the  contrary.— Id. 

XL  Tm  OF  TRIAL  AMD  OOHTnr- 
UAKGE. 

8  59'd  (TexCr.App.)  Denial  of  a  motion  for  a 
continuance,  because  defendant's  attorney  was 
out  of  the  state  and  had  not  returned  in 
time  to  try  the  case,  held  not  gronnd  for  re- 
verBal.-~l>aTia  v.  State,  164  S.  W.  220. 

8  594  (Tex.Cr.App.)  Where  defendant's  sub- 
poenas had  been  returned  a  considerable  time 
before  the  trial,  showing  that  the  witneases  had 
not  been  found,  and  no  further  process  issued 
or  was  asked  for,  and  defendant  did  not  know 
where  such  witnesses  resided,  his  motion  for  a 
continuance  was  jirotterly  overruled. — Stephens 
V.  State,  154  S.  W.  996. 

8  595  (Tex.Cr.App.)  The  sbdence  of  a  wit- 
ness who  would  testify  merely  that  oats  were 
also  stolen  from  him  on  the  night  of  tbe  bur- 
glary, without  identifying  as  his  the  oats 
which  defendant  was  accused  of  stealing,  was 
not  ground  for  a  continuance.— Spicer  v.  State, 
154  S.  W.  648. 

-  In  the  prosecution  of  a  person  for  burglariz- 
ing the  barn  of  his  father,  with  whom  he  did 
not  live,  accompanied  by  the  theft  of  oats  there- 
from, the  absence  of  a  witness  who  would  tes- 
tify that  defendant's  father  ''never  told  defend- 
ant he  did  not  have  permission  to  come  on  his 
premises"  was  not  ground  for  a  continuance. 
-Id. 

8  595  (Tex.Cr.App.)  In  prosecution  for  biieak- 
ing  and  entering  narness  house  and  Bteallng  a 
saddle,  bridle,  and  blanket,  appUcadon  for 
continuance  for  absence  of  witness  who  would 
testify  that  he  sold  accused  a  hoTse.  and  that 
he  then  had  no  horse  nor  saddle  in  bis  posses- 
sion, held  properly  denied.— Stephens  v.  Stat& 
154  S.  W.  Wl. 

8  595  (Tex.Cr.App.)  In  a  prosecution  for  as- 
sault with  intent  to  rape,  held,  tliat  tbe  tee- 
timony  of  the  witnesses  for  whose  absence  a 
continuance  was  sought  was  immaterial,  so  that 
the  motion  was  properly  refused.— Puller  v. 
State,  154  S.  W.  1021. 

8596  (Tex.Cr.App.)  A  motion  for  a  continu- 
ance  because  of  tne  absence  of  a  witness  who 
would  testify  to  contradictory  statements  by  a 
witness  for  the  state  wss  j>roperly  denied.— 
Pierce  v.  State,  154  S.  W.  559. 

8  597  (Tex.Cr.App.)  Where  the  testimony  and 
admissions  of  accused  justified  the  court  in  be- 
lieving that  none  of  the  absent  witnesses  would 
testify  as  claimed,  or  that  their  testimony  wouH 
be  true  or  change  tiw  lesal^  a  coatiniiaiiee  was 
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rraeriy  nfiuad^lbiidovra  v.  State,  1B4  8.  W. 


1 597  (Tex.Gr.App.)  Evidence  on  an  applica- 
tion for  a  continuance  luid  to  justify  the  court 
In  finding  that  the  testimony  which  it  was 
claimed  an  absent  witness  would  Kive  was  prob- 
ably not  true.— Pierce  t.  State,  154  S.  W.  559. 

{603  (Tex.Cr.App.)  Apidication  for  continu- 
ance for  absence  of  witnesses  was  {uroperly  re- 
fused, where  it  did  not  show  what  was  expected 
to  be  proved  by  them,  their  residences,  or  dili- 
gence used  to  get  them.— Davis  v.  State,  154  S. 
W.  226. 

1 603  (Tez.Cr.App.)  In  a  prosecutioQ  for  bur- 
glary, an  application  for  a  continuance  because 
of  the  absence  of  witnesses  by  whom  accused 
expected  to  prove  that  be  was  in  another  place 
"at  the  time  the  offense  with  which  he  was 
there  charged  was  committed"  was  properly 
denied  as  too  generaL — Stephens  t.  State,  154 
S.  W.  1001. 

{614  (Tex.Cr.App.)  It  was  not  error  to  re- 
'  fuse  accused's  fourth  application  for  continuance 
for  absence  ol  witnesses,  where  two  of  the  wit- 
nesses appeared  and  testified,  and  the  testimony 
of  a  third  was  reproduced,  and  there  was  no 
sufficient  showing  of  diligence  ss  to  the  othen> — 
Mauley  t.  State,  154  S.  W.  100& 

XH.  TBZAIt. 

CA)  PrcllmlDur'  Pro««««lMK«« 

1 625  (Tex.Cr.App.)  Where  evidence  showed 
that  if  accused  wss  insane  at  sll  he  was  insane 
continuously  from  childhood  to  the  time  of  the 
trial,  it  was  not  error  to  omit  to  submit  an  is- 
sue of  accused's  insanity  at  the  time  of  the 
trial,  as  distinguished  from  insanity  at  the 
time  of  the  offense.— Lester  State,  154  8.  W. 
054. 

Even  if  the  trial  court  might  have  properly 
submitted  an  issue  as  to  accused's  insanity  at 
the  time  of  the  trial  apart  from  an  issue  as  to 
insanity  when  the  offense  was  committed,  it  was 
not  reversible  error  to  omit  to  do  so  where  ac- 
cused did  not  request  such  sabmlaslon,  and  no 
statutory  affidavit  was  filed  asking  that  the  Is- 
sue be  specially  tried. — Id. 

<B)  Coars*  and  Con  duet  off  Tf1«1  Im  Sam- 
eral. 

§634  (Ky.)  The  trial  judge  should,  under  no 
circumstances,  absent  himself  from  the  bench 
without  postponing  the  trial,  for  to  constitute  a 
court  ttiere  must  be  a  judge  possessed  of  cer- 
tain qualifications;  and  it  is  not  enough  for  the 
court  to  call  a  member  of  the  bar  to  sit  in  his 
place.— May  v,  Commonwealth,  154  S.  W.  1074. 

S  655  (Tex.Cr.App.)  A  statement  by  the  trial 
Judge  to  explain  his  delay  in  oreparlng  his 
charge,  that  the  delay  might  not  oe  so  long  as 
it  seemed  when  it  was  considered  that  the 
court's  charges  were  prepared  with  a  view  of 
being  criticised  by  lawyers  and  higher  court», 
held  not  reverdble  error.— Wilson  t.  State,  154 
S.  W.  571. 

(C)  Reception  of  Bvldenee. 

1673  (Tex-Cr.App.)  Where  testimony  could 
not  be  legitimate^  or  rationally  used  for  any 
other  purpose,  it  is  not  error  to  refuse  to  limit 
it  to  that  purpose.— I&IliB  t.  State,  154  S.  W. 
1010., 

i  673  (Tex.Cr.App.)  On  prosecution  for  theft 
of  a  diamond  from  a  safe,  where  the  theory  of 
the  state  was  that  the  defendant  had  learned 
the  combination,  and  a  witness  for  defendant, 
on  cross-examination,  admitted  lending  him  a 
pair  of  trousers,  but  denied  that  he  had  a  piece 
of  paper  in  it  with  the  combination  on  it,  the 
court  erred  in  not  instructing  the  jury  that  evi- 
dence of  statements  by  such  witness  that  be  had 
left  such  slip  of  paper  In  the  trousers  should 
only  be  considered  for  the  purpose  of  impeach- 
ing the  witness.— Jones  t.  State,  164  8.  W. 
1018. 


Where  the  state  iwodooed  a  witness  to  Iden- 
tify defendant,  who  failed  to  definitely  idwtify 
him,  and  then  attempted  to  impeach  him,  the 
court  erred  in  not  instructing  that  evidence  of 
statements  of  such  witness  that  he  was  the  man 
should  be  considered  Hlely  for  the  poipose  of 
impeaching  the  witness.— Id. 

S  687  (Tex.Cr.App.)  Under  Code  Cr.  Proc. 
1911,  art  718,  authorixing  the  admission  of 
evidence  after  argument  is  concluded,  if  es- 
sential to  Justice,  Md  not  an  abuse  of  discre- 
tion in  a  murder  trial  to  receive  testimony  for 
the  state,  after  the  defense  rested,  showing  that 
a  witness  went  over  the  ground  of  the  murder 
looking  for  a  pistol  and  did  not  find  any,  as 
tending  to  show  that  decedent  had  no  pistol. — 
Decker     State,  154  8.  W.  066. 

i  687  (Tex.Cr.App.)  Reopening  a  case  and 
permitting  the  state  to  recall  a  witness  after 
the  testimony  is  closed  and  all  but  the  closing 
argument  of  the  state  has  been  delivered  is 
not  error,  under  a  statute  providing  that  evi- 
dence may  be  introduced  where  it  Is  necessary 
to  the  administration  of  the  law  at  any  time 
before  the  argument  is  dosed.— Wehb  v.  State, 
104  8.  W.  1018. 

(D>  Objections   to   Bvldene*,   Motions  to 
Strike  Oat,  and  Bxoepttona. 

1 696  (Mo.)  Where  timely  objections  to  evi- 
dence have  proven  ineffectual,  a  motion  to 
strike,  at  the  close  of  the  witness'  testimony, 
should  not  include  all  the  witness'  testimony 
unless  It  is  wholly  inadmissible,  but  should  spec- 
ify the  objectionable  portions.— St^  t.  Hilton, 
194  8.  W.  729. 

(D)  Arwraents  and  Condaat  of  OosBseti 

{720  (Ey.)  In  a  prosecution  for  homicide, 
certsin  argument  heU  proper  under  the  evi- 
dence.—May  v.  Commonwealth,  154  S.  W.  1074. 

{720  (Mo.)  It  was  not  error  for  the  proae- 
(Aitlng  attorney  to  comment  adversely  upon  and 
to  ridicule  testimony  that  defendant's  mental 
condition  had  improved  while  he  was  in  JaiL— 
State  V.  Fenton,  154  S.  W.  51. 

{  72 1  (Tex.Cr.App.)  Argument  of  prosecuting 
attorney  in  an  incest  prosecution,  that  they 
say  that  the  prosecuting  witness  has  not  been 
corroborated,  but  they  dare  not  put  a  witoess 
on  the  stand  to  contradict  her  testimony,  is  er- 
ror as  commenting  on  failure  of  accused  to  tes- 
tify,_Vicker8  V.  State,  154  S.  W."  678. 

{721^2  (Mo.)  Where,  in  a  prosecution  for 
aiding  in  establishing  a  policy,  officers  testified 
that  they  saw  defendant  through  a  curtained 
window  workJog  with  policy  paraphernalia, 
and  defendant  offered  proof  that  the  officers 
could  not  see  through  toe  curtain,  it  was  not 
error  for  the  prosecuting  attorney  to  argue.  In 
excuse  of  bis  failure  to  produce  the  curtain, 
that  he  did  not  know  that  such  was  to  be  the 
defense.— State  v.  Hilton,  154  S.  W.  729. 

{722  (Mo.)  A  statement  by  the  prosecuting 
attorney  that  defendant  had  acted  during  the 
trial  as  though  he  did  not  understand  what  was 
going  on  was  not  erroneous.— State  v.  Fenton, 
154  S.  W.  51. 

An  insinuation  by  the  prosecutor  that  defend- 
ant mlgbt  have  been  coached  to  act  Insane  held 
Dot  to  constitute  error.— Id. 

{  723  (Ky.)  In  the  prosecution  of  a  negro  for 
the  murder  of  another  negfo,  it  was  fn'ossly  im- 
proper for  the  county  attorney  to  state  in  aign- 
ment  that,  if  the  jury  did  not  bang  the  defend- 
ant or  convict  him,  he  would  rape  white  women, 
and  it  would  be  dangerous  for  them  to  walk  the 
streets.— Hoskins  v.  Commonwealth,  154  8.  W. 
919. 

{  723  (Mo.)  Where,  In  a  prosecntloii  for  aid- 
ing in  establishing  a  policy,  It  was  shown  that 
the  crime  was  prevalent,  it  was  not  error  for  the 
orosecutlng  attorney,  in  his  argument  to  tlie 
jury,  to  appeal  for  a  conviction  on  account  of 
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the  thct  tiiat  it  was  antUKially  iff«valeiit.— State 
r.  Hflton,  154  S.  W.  729. 

{ 726  (Ky.)  In  a  proBecation  for  homicide, 
argument  o(  the  prosecution  held  not  improper, 
in  view  of  the  precediog  argument  of  the  de- 
fenae.— May  y.  Commonwealth,  154  S.  W.  1074. 

S  728  (Kj.)  Objections  to  argnment  of  the 
prosecutor  In  a  homicide  case,  not  taken  until 
after  the  case  had  been  concluded  and  submit- 
ted to  the  jury,  come  too  late.— May  v.  Com- 
monwealth, 154  S.  W.  1074. 

1728  (Tex.Cr.App.)  The  impropriety  of  a 
statement  by  the  prosecuting  attorney  cannot 
be  reviewed,  where  the  record  shows  no  charge 
requesting  the  court  to  instruct  the  Jury  to  dis- 
r^ard  the  remuk,^hafino  t.  State,  164  S. 
vr.  646. 

i  729  (Mo.)  A  mere  reference  by  the  prose- 
cuting attorney  in  hia  argument  to  two  suuilar 
celebrated  cases  h^d  not  prejudicial,  where  the 
court  immediately  admonished  him  and  he  apol- 
ogized.—State  T.  Fenton.  154  S.  W.  61. 

1730  (K^.)  The  prejudicial  effect  of  improper 
a^nment  in  a  murder  case  held  cared,  where 
the  court  sustained  defendant's  objection,  and 
admonished  the  jury  not  to  consider  such  argn- 
ment— Uoskins  v.  Oommonwealtli,  154  S.  W. 
»1». 

1 730  (Tex,Gr.App.)  Where  some  expresaioDB 
used  by  a  prosecuting  attorney  should  not  have 
been  used,  but  the  court  charged  the  jury  to 
disregard  them  and  withdrew  them  entirely 
from  its  condderation,  they  were  not  sufficient 
to  require  a  reversal  of  a  judgment  of  convic- 
tion.—Fuller  V.  State,  164  S.  W.  1021. 


an  pf< 


>e  of  Court  «Md  Jmrr  la  Cton- 
eral. 

S76I  (Mo.)  In  a  prosecution  ander  Rev.  St. 
1600,  S  4492,  for  neglecting  or  refusing  to  pro- 
vide for  accused's  infant  children,  an  instmc- 
tion  held  erroneous  as  assuming  that  certain 
elements  of  the  offense  were  proTen. — State  v.- 
Langley,  154  S.  W.  713. 

S76I  <Tez.Gr.App.)  Instruction  that  before 
any  one  who  was  engaged  in  the  business  of 
selling  intoxicating  liquors  could  be  convicted 
the  state  mast  prove  two  sales,  did  not  assume 
the  fact  that  accused  was  so  engaged.— Pierce 
V.  State,  154  S.  W.  650. 

S§  763,  764  (Tex.Cr.App.)  An  instruction  that 
if,  at  the  time  accnsed  took  the  horse  Stolen, 
If  he  did  take'  it,  he  was  laboring  under  a  dis- 
ease of  the  mind,  •etc.,  he  should  be  acquitted 
held  not  objectionable  as  on  the  weight  of  the 
evidence.— Lester  v.  State,  154  S-  W.  554. 

H  763,  764  (Tex.Cr.App.)  An  instruction  that 
in  order  to  constitute  engaging  In  or  ponulng 
the  occupation  of  selling  intoxicants  within  the 
meaning  of  the  law.  Acts  Slst  Leg.  (Ist  Kx. 
Sess.)  c.  15,  and  Pea.  Code  1911,  art.  580, 
which  were  substantially  quoted  previously,  it 
was  necessary  for  the  state  to  prove  that  de- 
fendant had  made  at  least  two  sales  within  the 
period  of  limitation,  held  not  on  the  weight  of 
the  evidence  as  leading  the  jury  to  believe  that 
two  sales  would  establish  the  offense,  In  view 
of  the  £act  that  article  501  defines  the  offense 
in  substantially  the  language  of  the  instruc- 
tion.—Wilson  V.  State,  154  S.  W.  571. 

SI  763.  764  (Tex.Cr.App.)  On  trial  for  bui^ 

Slary,  instruction  as  to  consideration  of  evl- 
ence  of  accused's  possession  of  a  horse  stolen 
from  a  lot  at  the  same  time  held  not  on  the 
weiitlit  of  evidence.— Stephens  v.  State,  154  S. 
W.  1001. 

IS  763,  764  (Tez.Cr.App.)  An  Instruction  that 
the  law  does  not  further  define  murder  in  the 
second  degree  than  if  the  killing  be  shown  to  be 
unlawful,  and  there  is  nothing  in  the  evidence 
on  the  one  hand  showing,  and  on  the  other 
band  nothing  that  will  reduce  the  killing  below 
the  grade  of  murder,  then  the  law  implies  mal- 
ice, and  the  homicide  is  murder  in  tne  second 
degree,  Is  not  upon  the  weight  of  the  testimony. 
—Hendricks  t.  State,  164  S.  W.  1006. 


of  lavtriMtloBa. 

S772  (Tex.Cr.App.)  An  instruction  tliat  de- 
fondant  was  guilty,  if  he  obtained  possession  of 
the  mules  In  B.  county  and  did  "then  and  there" 
fraadulently  conTert  same,  sufficiently  informed 
the  Jury  tha^  to  warrant  conviction,  the  eonver> 
sion  must  have  taken  place  in  B.  coontr. — ^Pech 
V.  State,  154  S.  W.  9^. 

S775  (Tex.Cr.App.)  Where  accused  relied  on 
alibi,  an  instruction  that,  if  the  evidence  raised 
a  reasonable  doubt  as  to  his  presence  at  the 
place  where  the  offense  was  committed  at  the 
time  it  was  committed,  he  should  be  acquitted, 
was  proper.— EUis  v.  State,  164  S.  W.  1010. 

1 780  (Mo.)  In  a  trial  for  subornation  of  per- 
jury, the  aobomed  witness  cannot  be  regarded 
as  accused's  accomplice  within  the  mle  whidt 
requires  an  instruction  that  the  testiuKmy  of  an 
accomplice  diould  be  received  with  caution. — 
State  V.  RIcfaardsOD,  164  S.  W.  736. 

8  784  (Tex.Gr.Am.)  The  court  is  not  requir- 
ed to  charge  on  wholly  circumstantial  evidence 
as  to  venue.— Pye  v.  State,  164  S.  W.  222. 

S  784  <Tez.Gr.App.)  In  a  prosecution  for 
theft  of  mules,  where  accused's  admissions  and 
testimony  showed  that  he  took  them  at  the  time 
and  place  they  were  stolen,  and  he  was  a  few 
hours  later  caught  in  possession  of  them  some 
miles  away,  a  charge  on  circumstantial  evi- 
dence was  unnecessarr.— Meadows  r.  State,  164 
S.  W.  646. 

S784  (Tex.Cr.App.)  In  a  robbei?  trial,  it  was 
proper  to  omit  instruction  on  circumstantial 
evidence,  where  witnesses  positively  Sdentified 
accused  aa  the  culprit- Serop  r.  State,  1S4  S. 
W.  657.  ^ 

S  786  (Mo.)  Instruction  In  a  trial  for  murder 
as  to  the  weight  to  be  given  testimony  of  the 
defendant,  and  also  as  to  the  weight  to  be  giv- 
en any  extrajudicial  statement  made  by  him 
affecting  the  issues,  held  misleading,  in  that  the 
jury  might  believe  that  the  rule  as  to  his  state- 
ments applied  to  his  testimony^— State  v.  Iiewis, 
154  S.  W.  718. 

S  789  (Mo.)  The  coort  should  not  define  rpa- 
sonabie  doubt— State  v.  Sykes,  154  S.  W.  1130. 

A  requested  cbai^  that  proof  beyond  a 
reasonable  doubt  was  such  as  would  produce 
an  abiding  ctmvlction  to  a  moral  certainty  that 
the  Act  in  questiim  exists,  that  a  balance  of 
proof  was  not  suffloient  and  that  the  jury 
should  not  condemn  unless  the  evidence  excluded 
all  reasonable  doubt,  unless  so  convinced  by 
the  evidence  of  guilt  tliat  a  prudent  man  wuDid 
feel  safe  to  act  upon  the  conviction,  held  prop- 
erly refused. — Id. 

S789  (Tei.Cr.App.)  While  It  is  better  to 
charge  on  reasonable  doubt  as  between  differ- 
ent degrees  of  homicide,  it  is  sufficient  if  Uie 
court  charges  on  zeasonable  doubt  as  to  the 
whole  case,  where  no  charge  was  reqoested  as 
to  reasonable  doubt  betwAn  the  different  de- 
grees.—Simpson  V.  State,  154  S.  W.  999. 

S  789  (Tez.Cr.App.)  Where  the  court  charged, 
as  to  manslangbter.  that  If  the  Joty  find  "be- 
yond a  reasonable  doubt  that  defendant  bad 
adequate  cause,"  etc.,  you  will  find  him  guilty 
of  manslaughter,  but  In  the  next  paragraph 
charged  that  if  they  believed  beyond  a  reason- 
able doubt  that  defendant  was  guilty  of  homi- 
cide, but  have  a  reasonaUe  doubt  as  to  whether 
it  was  murder  or  manslaughter,  they  should 
only  find  him  guilty  of  manslaufi^ter,  the  In- 
struction was  not  erroneous  as  not  giving  him 
the  benefit  of  the  doubt- Hendricks  t.  State. 
154  8.  W.  1005. 

S  798  (Tex.Cr.App.)  A  requested  charge  as  to 
the  necessity  that  each  Individual  juror  must  be 
satisfied  beyond  a  reasonable  doubt  of  guilt  and 
feel  the  responsibility  resting  upon  him  before 
permitting  a  conviction  held  properiy  refused.— 
Thomas  v.  State.  154  S.  W.  994. 

$800  (Tex.Cr.App.)  The  court  in  defining 
murder  in  the  second  degree  need  not  define  the 
words  "tend  to  miUgate,  excuse,  or  juatltf  the 
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acti"  used  thcMin,  where  It  alio  diarna  fully 
on  manslanghter  and  gelfHdefenae.— HeDorleks  t. 

State,  164  3.  W.  1005. 

S8t4  (Mo.)  Where  the  state's  evidence  show- 
ed the  actaal  commisaioik'  of  the  crime  of  rape, 
a  requested  Instniction  upon  attempt  to  rape 
waa  properly  refnaed, — State  T.  Sykes,  164  h. 
W.  1130. 

f  814  (Tex.Gr.App.)  It  is  not  error  to  refose 
to  charge  on  an  issue  not  raised  by  the  evidence. 
—Ellis  V.  State,  154  S.  W.  1010. 

S8I4  (Tez.Cr.App.)  In  a  prosecntloD  for  the 
larcei^  of  one  head  of  cattle,  held,  on  evidence, 
that  defendant's  requested  charge  that,  if  tiie 
animal  deacxibed  in  the  indictment  was  one 
of  thoae  deacribed  in  his  bill  of  sale,  he  ahould 
be  acQDltted  was  properly  reftued.— Powers  t. 
State,  154  S.  W.  1020. 

I  822  (Ky.)  Failure  to  qualify  a  particular  in- 
strncCion  by  the  doctrine  of  self-defense  fteld 
not  exror,  where  the  court  gave  a  full  inatmc- 
tioD  on  self-defenaei  and  the  jury  by  reading  all 
the  instructions  together  could  not  have  been 
misled.— Hoskina  t.  Conunonwealth,  164  S.  W. 
919. 

{822  (Tex.CT.App.)  The  whole  charge  most 
be  considered  in  determining  whether  a  part 
thereof  objected  to  is  erroneous.— Wilson  v. 
State,  154  S.  W.  671. 

S  822  (Tex.Cr.App.)  It  was  not  necessary  in 
a  paragraph  of  an  instruction  to  define  "ade- 
quate cause"  if  it  was  defined  later  in  the 
charge,  as  the  charge  of  the  court  must  be  con- 
strued together,  and,  if  as  a  whole  it  fairly  de- 
fines the  words  and  sabmita  the  issues,  it  is 
aufflcient.— Hendricks  v.  State,  154  8.  W.  1006. 

(H)  Reaneata   fov  lustPnetlonB. 

I  829  (Ho.)  An  instruction  that  the  mere  fact 
that  prosecutrix's  physical  condition  indicated 
a  criminal  assault  was  not  of  itself  aufflcient 
to  warrant  a  finding  that  it  resulted  from  an 
assault  by  accused,  and  that  the  burden  of  prov- 
ing the  assault  by  accused  beyond  a  reasonable 
doubt  was  upon  the  state,  held  to  sufflclentiy 
protect  accused's  righta,  bo  that  a  similar 
charge,  which  also  required  the  jury  to  presume 
that  prosecutrix's  condition  was  from  some  oth- 
er cause,  was  properly  refnsed.- State  t.  Sykea, 
154  S.  ^.  1130. 

§829  (Tez.Cr.App.)  Special  charges  request- 
ed on  the  issue  of  venue  were  properly  refused, 
where  the  court  in  its  main  charge  property  in- 
structed on  that  issue.- Pye  v.  State,  154  S.  W. 
222, 

Special  requested  chsnes  covered  by  the  main 
charge,  in  so  far  as  apmicable  to  the  evidence, 
were  properly  refused.'~Id. 

1829  (Tex.O.App.)  A  requested  charge  was 
properly  refused  where  It  was  given  in  the 
main  charge.— Nickerson  t.  State,  154  S.  W. 
002. 

S  829  (Tex.Gr.App.)  A  requested  instruction 
to  acquit  defendant  it  Us  explanation  as  to 
possession  of  an  animal  claimed  to  have  been 
stolen  was  reasonable  and  accounted  for  its  pos- 
session was  sufficiently  covered  by  one  direct- 
ing acquittal  if  defendant  took  possesdon  un- 
der the  honest  belief  that  tbe  animal  waa  his. — 
Webb  V.  State,  154  S.  W.  1013. 

f  829  (Tex.Cr.ApD.)  Where  tbe  court  in  its 
main  charge,  and  in  special  charges  requested 
by  accused,  presented  every  phase  of  the  law 
applicable  to  the  evidence,  the  refusal  of  other 
charges  was  not  error.— Broadnax  v.  State,  154 
S.  W.  1196. 

1 830  (Tex.O.App.)  Where  accused  objected 
to  impeaching  evidence,  and,  on  his  objection 
being  overruled,  requested  an  instniction  that 
the  evidence  could  not  be  considered  for  that 
or  any  other  ipurpose,  he  could  not  object  that 
the  court  (ailed  to  instruct  that  it  could  only 
he  considered  for  that  pnrpose.— EUia  v.  State, 
154  S.  W.  1010. 


(J)  Ciuto«7,  Oom«««^  wa€  DeUlMimtloHa 
of  JUT' 

{  854  (Tex.Cr.App.)  The  mere  fact  that,  when 
the  jury  came  into  court  for  further  instruc- 
tions, it  was  discovered  that  there  were  only  11 
of  them  present,  and  on  lureatigation  it  was 
found  that  tbe  other  juror  had  remained  in  th« 
jury  room,  did  not  require  a  reversaL—Webb 
State,  154  S.  W.  1013. 

8  857  (Tex.Cr.App.)  Mere  Incidental  reference 
by  junr  to  the  fact  that  defendant  had  not 
testified  Aeld  not  to  require  a  reversal- Powers 
V.  State,  154  S.  W.  105o. 

{858  (Tex.Cr.App.)  It  is  not  error  to  allow 
the  jury  to  take  with  them  to  the  jury  room  a 
paper  on  which  a  witness  has  signed  bis  name, 
together  with  a  tax  rendition  containing  an 
alleged  signatore  of  the  same  witness.— Webb 
T.  State,  1B4  S.  W.  1013. 

(K)  Verdl«t. 

8  875  (Tex.Cr.App.)  That  the  verdict  in  a 
larceny  case  read,  "We,  the  jurors,  find,"  in- 
stead of,  "We,  the  jury,  find,''  did  not  render 
it  insufifldent.— Skinner  v.  State,  154  8.  W. 
1007. 

<I>)  W«lT*v  ud  CJorpeotlOB  of  In«Valarl- 
tlea  mmA  Braon. 

1 897  (Tei.Cr.App.)  Under  Code  Cr.  Proc 
1£95,  art  546,  providing  that  a  defendant  shall 
l>e  entitied  to  two  days  after  service  of  a  copy 
of  the  indictment  unless  the  right  "to  soch  de- 
lay be  waived,"  it  was  not  error  to  try  defend- 
ant on  Monday  after  service  of  the  indictment 
on  him  on  Saturday,  where  the  trial  was  set 
for  Monday  at  bis  request.— Spicer  r.  State, 
154  S.  W.  54& 

xm.  MOTxoirs  for  few  tbiaxi 

AND  IN  ARREST. 

S92I  (Tex,Cr.App.)  Objections  to  testimony 
must  lie  made  at  tne  time  it  is  offered,  and  bills 
of  exceptions  then  taken ;  and  it  is  too  late  to 
complain,  for  the  first  time,  in  tiie  motion  for 
new  trial.— Davis  v.  State,  164  a  W.  226. 

{92 1  (Tex.Cr.App.)  The  admission  of  evi- 
dence could  not  be  complained  of  for  the  first 
time  on  a  motion  for  a  new  trial,  where  tbe 
question  was  not  raised  by  a  bill  of  exceptions. 
—Brown  v.  State,  164  S.  W.  667. 

{  923  (Tex.Cr.App.)  Where  the  facts,  tending 
to  sbow  that  one  of  the  jurors  had  formed  and 
expressed  an  opinion  i«ior  to  the  time  be  waa 
accepted  on  the  jury,  were  known  to  defend- 
ant's counsel  before  his  acceptance,  It  was  too 
late  to  object  to  such  joror  on  motion  for  a 
new  trial.— Powers  v.  State,  154  S.  W.  1020. 

{936  (Tex.Gr.App.)  Wbere  accnaed's  attor- 
ney did  not  apply  for  a  continuance  to  procure 
an  absent  witness,  or  call  tbe  coart's  attention 
to  his  absence,  and  accused  and  his  counsel 
knew  all  of  tbe  facts  stated  in  the  aiBdarit  for 
new  trial  for  refusal  of  tbe  continuance  before 
they  announced  ready  for  trial,  there  was  no 
such  diligence  as  entitied  aeensed  to  a  new  trial. 
— IIortOD  T.  State,  154  S.  W.  22T. 

{936  (Tex.Gr.App.)  Absence  of  witness  held 
not  ground  for  new  trial,  where  accused  used 
no  diligence  to  secure  the  witness,  thotii(h  he 
must  have  known  of  bis  testimony  at  tlw  time 
of  hia  arrest— Pech  v.  State,  154  S.  W.  008. 

5936  (Ky.)  In  a  prosecution  for  homicide, 
d,  that  a  new  trial  would  not  be  granted  on 
the  ground  of  newly  discovered  evidence  where 
there  was  no  sufficient  showing  of  diligence, 
and  the  evidence  at  best  was  only  enmulatiTe.— 
May  v.  Commonwealtii,  154  S.  W.  1074. 

{941  (Ky.)  In  a  prosecution  for  homicide, 
where  the  credibility  of  accused's  fellow  prison- 
er, who  testified  to  a  confession,  was  attacked 
by  numerous  witnesses,  evidence  that  other 
prisonera,  who  were  present,  did  not  hear  the 
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concession  Is  merelycaniiilatiTe. — May  Oom- 
monwealth,  154  S.  W.  1074. 

f94l  (Tex.Cr.App.)  Where  accused  tesdBed 
that  the  apace  between  opera  chairs  was  insuffi- 
cient to  permit  bim  to  place  hia  hand  between 
them  and  fondle  prosecutrix,  as  claimed  by  the 
state,  additional  evidence  to  prove  the  same  fact 
was  not  available  in  support  of  a  motion  for 
new  trial  Cor  newly  discovered  evidence. — CJnel- 
lar  T.  State,  IM  8.  W.  228. 

{949  (Tex.CT.App.)  A  ground  for  motion  for 
a  new  trial  after  conviction  that  some  of  the 
jurors  were  disqualified  because  they  had  ex- 

Eressed  an  opinion  as  to  accused's  guilt  should 
e  sworn  to.~-Decl£er  v.  State,  154  S.  W.  566. 
i  9S0  <Tex.Cr.App.)  Where  no  notice  of  ap- 
peal was  given  until  the  motion  for  a  new  trial 
was  overruled,  the  giving  of  an  appeal  recogni- 
zance, intended  to  be  only  temporary,  and 
which  was  set  aside  on  the  hearinx  of  tiie  mo- 
tion, a  new  recognizance  being  then  civen,  did 
not  deprive  the  trial  court  of  jurisdiction  of 
the  motion.— Brown  v.  State,  154  S.  W.  567. 

{951  (Tenn.)  A  motion  tor  a  new  trial  must 
be  filed  at  the  trial  term.— Donn  v.  State,  154 
S.  W.  969. 

i  954  (Tex.Cr.App.)  A  ground  of  a  motion  for 
a  new  trial  that  "the  court  erred  in  the  fifth 
paragraph  of  his  general  charge"  was  too  gen- 
eral to  require  Consideration. — Wilson  v.  State, 
154  S.  W.  571. 

f  955  (Tenn.)  Where  a  bill  of  exceptions  con- 
tained matter  appearing  at  the  trial,  and  rulings 
on  motion  for  new  trial  for  newly  discovered 
evidence,  and  was  not  filed  in  time  to  present 
tbe  matters  occurring  at  the  triid,  such  matters 
would  be  regarded  as  stfrplnsage,  and  the  bill 
considered  with  reference  to  matters  appearing 
on  tbe  motion.— Dunn  v.  State,  154  S.  W.  969. 

{956  (Tez.Cr.App.)  Where  defendant  eon- 
tends  in  nis  motion  for  a  new  trial  that  the  ver- 
dict of  tbe  jury  was  reached  by  lot,  but  the  mo- 
tion was  not  sworn  to  or  in  no  way  supported 
by  any  affidavit,  the  court  need  not  consider  it 
—Salmon  v.  State,  154  S.  W.  1023. 

{  959  (Tenn.)  A  motion  for  new  trial  may  be 
continued  for  disposition  to  a  succeeding  term. 
—Dunn  V.  State,  154  S.  W.  968. 

S  964  (Tenn.)  Where  a  judgment  is  entered 
at  the  trial  term  before  the  entry  of  a  motion 
for  new  trial,  the  latter,  if  filed  within  30  days, 
suspends  the  judgment  until  the  motion  Is  dis- 
posed of,  though  it  is  better  practice  to  set 
aside  the  judgment  on  the  entry  of  the  motion. 
—Dunn  V.  State,  154  S.  W.  969. 

XIV.  JUDGMENT.  8ENTEK0E,  AND 
FZNAI.  COHBtlTBfENT. 

S  994  (Tenn.)  While  a  judgment  is  uBiially  en- 
tered immediately  on  the  recording  of  the  ver- 
dict, yet  if  a  motion  for  new  trial  is  made  be- 
fore judgment,  it  suspends  the  entry  thereof  un- 
til the  motion  is  disposed  of,  even  though  not 
until  a  subsequent  term.— Dunn  T.  State,  154 
S.  W.  969. 

XV.  APPSAI,  AND  ERBOB  AMD 
CERTIORARI. 

(A)  Form  of   Rriucdr.   Jnrladletln,  «nd 

Rliclil  of  Review. 

S  1019  (Mo.)  The  Supreme  Conrt  has  no  ju- 
risdiction in  a  case  where  the  indictment  charg- 
ed a  felony  by  receiving  stolen  goods  of  greater 
value  than  |.30,  but  the  jury  found  the  value  to 
be  less  than  $30.— State  v.  Woodson,  164  S.  W. 
705. 

(B)  Presentation  and  Reaervatlon  In  Low- 
er Conrt  of  Gronnda  of  Review. 

{  1038  (Mo.)  Failure  to  instruct  on  alibi  was 
not  reversible  error,  where  tlie  trial  court's  at- 
tention was  not  called  to  the  proprict.T  of  such 
instruction  nt  the  trial,  or  in  the  motion  for  a 
new  trial,— State  v.  Sylies,  154  S.  W.  1130. 

{  1044  (Ky.)  A  conviction  of  murder  could 
not  be  reversed  because  of  highly  improper  ar- 


gument of  the  county  attorney,  where  tbe  court 
sustained  defendants  objection,  and  told  the 
jury  not  to  consider  it,'  and  also  admonished  the 
county  attorney,  and  no  motion  was  made  to 
discharge  tbe  jury  on  account  of  sucb  aixumrat. 
— Uoskina  v.  Commonwealth,  154  S.  WT  919. 

{  1054  (Tex.Cr.App.)  The  court  cannot  review 
error  in  admitting  evidence  to  which  no  excep- 
tions were  leserred.— Sinqwon  t.  State,  l&l  & 
W.  999. 

{  1056  <Tex.Cr.App.)  An  exception  to  tlie  in- 
structions is  sufficiently  presented  if  complained 
of  by  motion  for  new  trial. — Serop  v.  State, 
154  S.  W.  557. 

{  1 064  (rex.Cr.App.)  Objection,  on  appeal  from 
a  conviction  of  roobery.  that  the  jury  discus 
ed  the  prevalence  of  robbery  in  the  city  where 
the  offente  was  committed  is  not  reviewable  if 
not  supported  by  the  affidavit  of  any  one  pnr- 

Sjrting  to  know  of  such  discussion. — Serop  v. 
tate,  154  S.  W.  557. 

(C)  Proeoedlns*   tor  Transfer   of  Cannot 
mmA  Effect  Thereof. 

8  1082  (Mo.)  An  appeal  in  an  ordinary  felony 
case  is  not  perfected  within  the  time  and  in  tbe 
manner  prescribed  by  Rev,  St.  1909,  {fi  2018, 
5309,  5313  when  the  transcript  is  lodged  with 
the  clerk  of  tbe  appellate  court  by  the  circuit 
court  clerk,  unless  the  "docket  fee"  provided  for 
by  section  10697  is  paid  or  tendereo.— State  t. 
PiesU,  154  S.  W.  747r 


<D) 


Record  and  Proecedtmsa  Vot  la 

ord. 


I  1090  (Tex.Cr.App.)  Where  a  ground  of  a 
motion  for  new  trial,  that  accused  was  induced 
to  plead  guilty  upon  representations  made  to 
bim  and  his  father  by  the  county  attorney  that 
he  would  receive  the  lightest  punishment,  was 
not  preserved  in  a  bill  of  exceptions,  and  the 
record  did  not  sustain  such  contention,  the  con- 
viction will  be  affirmed.- Price  v.  State,  154  S. 
W.  545. 

{  1090  (Tex.Cr.App.)  Questions  raised  by  mo- 
tion for  a  new  trial  cannot  be  reviewed,  in  ab- 
sence of  bill  of  exceptions  and  a  statement  of 
facts.— Howard  v.  State,  164  S.  W.  547. 

1 1090  (Tex.Gr.App.)  Where  there  is  nothing 
in  tbe  motion  for  new  trial  that  can  be  consid- 
ered T^thout  a  statement  of  facts  or  bills  of 
exception,  the  conviction  will  be  affirmed  in  tbe 
absence  of  those  documents.— Toung  r.  States 
154  S.  W.  54a 

S  1090  <Tex.Cr.App.)  Where  there  Is  no  state- 
ment of  facts  or  bill  of  exceptions,  no  qnestion 
ia  raised  that  can  be  considered. — MlUcr  t. 
State.  154  S.  W.  548. 

S  1090  (Tex.Cr.App.)  Where  there  are  no 
bills  of  exception  or  statement  of  facts,  an  or- 
der on  tbe  motion  for  new  trial  cannot  be  re- 
viewed.—Castro  V.  State,  154  S.  W.  54S. 

§  1 090  (Tex.Cr.App.)  Grounds  of  a  motion  for 
new  trial  to  which  no  bill  of  exceptions  was  re- 
.sorved  cannot  be  considered  on  appeal  in  a  mis- 
demeanor case.— Nickerson  v.  State,  154  S.  W. 
992. 

i  1090  (Tex.Cr.App.)  Tbe  denial  of  a  continu- 
ance cannot  be  renewed  where  no  bill  of  ex- 
ceptions was  reserved  thereto. — Kelly  t.  State, 
154  S.  W.  1195. 

§  1091  (Tei.Cr.AppO  A  bill  of  exception^, 
complaining  of  the  admission  of  testimony,  will 
not  be  considered,  where  it  does  not  give  thp 
surrounding  circumstances,  so  that  the  court 
can  tell  whether  the  testimony  was  defective.— 
Hart  T.  State,  154  S.  W.  653. 

{1091  (Tex.Cr.App.)  A  bill  of  exceptions  to 
a  remark  of  tbe  judge  before  the  jury  was  im- 
paneled did  not  show  error  where  it  did  not 
show  that  any  juror  who  served  heard  tbe  re- 
mark or  was  objected  to  on  that  ground.— 
Pierce  v.  State,  154  S.  W.  559. 

{1091  (Tei.Cr.App.)  A  bill  of  exceptions 
complaining  of  a  question  as  leading'  and  th# 
answer  as  a  eonclnslon,  which  did  not  sive  the 
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Btatas  of  the  case  or  anythiiub  «nept  tiw  ques- 
tion and  aoBwer,  had  InmifScieiit^Brown  v. 

State,  154  S.  W.  667. 

1 1091  (Tez.CT.App.)  A  bill  of  exceptions  to 
the  overruling  of  an  objection  to  a  leading  ques- 
tion  is  insufficient,  where  it  faib  to  show  tbat 
any  answer  was  giren.— Ellis  T.  State,  1S4  8. 
1010. 

A  bill  of  exceptions  allegiafj  error  witb-  reter- 
ence  to  a  remark  of  the  district  attorney  in  nis 
closing  argament,  bat  failing  to  show  now  ac- 
cused could  have  been  injured  thereby,  or  tbat 
a  charge  was  requested  tbat  the  remarlis  be  not 
considered,  did  not  show  error.— Id. 

i  1092  (Mo.)  Under  Kev.  St.  1000,  $  5308, 
requiring  the  clerk  to  file  transcripts  including 
the  bill  of  exceptions,  and  sections  2028  and 
5245,  pioTidiog  that  the  court  shall  allow  and 
sign  the  eneptioos,  held,  tbat  a  bill  not  showinc 
tbat  it  was  allowed  and  signed  by  the  trial 
judge  was  DO  bill,  and  precluded  the  court  from 
eiaodnlng  anythiug  except  the  record  proper. — 
State  T.  Watts,  164  S-  W.  721. 

i  1092  <TeniL)  Bill  of  exceptions,  not  filed 
until  after  adjournment  of  the  term,  no  time 
having  been  granted  by  the  trial  judge  for  BO 
filing  the  bill,  was  too  late.— Dunn  v.  State,  104 
S.  W.  969. 

The  liliDg  of  a  motion  for  a  new  trial  ac- 
cused does  not  affect  or  extend  the  time  for  fil- 
ing a  bill  of  exceptions.— Id. 

A  bill  of  exceptions  does  not  become  part  of 
the  record  until  it  is  written,  signed,  and  filed. 
—Id. 

A  bill  of  exceptions  must  be  filed  during  the 
term,  if  no  shorter  period  Is  prescribed,  during 
the  special  period  prescribed  within  the  term, 
during  not  exceeding  30  days  after  adjournment, 
if  granted  by  an  order  prior  to  adjournment, 
during  an  extension  of  the  term  while  the  ex- 
tension is  running,  or  wittiin  30  days  after  ad- 
journment under  an  order  entered  prior  to  ad- 
journment.—Id. 

S  1092  (Tex.Cr.App.)  If  accused  objected  to 
the  trial  court's  refusal  to  approve  a  part  of  a 
hill  of  exceptions,  he  should  have  excepted  to 
the  court's  action  at  that  time,  or  made  a  by- 
standers' bill,  otherwise  the  court's  bill  must  be 
accepted.— Simpson  v.  State,  154  S.  W.  999. 

S  1092  (Tex.Cr.App.)  Bills  of  exception  not 
signed  by  the  trial  judge  will  not  be  reviewed.— 
Stephens  v.  Stste,  15?  S.  W.  1001. 

f  1095  (Tex.Cr.App.)  Bills  of  exceptions  not 
presented,  approved,  and  filed  within  the  time 
allowed  by  law  will  be  stricken  on  motion.— 
Serop  V.  State,  154  S.  W.  557. 

I  1097  (Tex.Cr.App.)  In  the  absence  of  a 
statement  of  facts  showing  the  evidence,  the 
reviewing  court  could  not,  on  appeal  from  a 
conviction  of  murder  in  tlie  second  degree,  re- 
view the  trial  court's  refusal  to  cbaiue  on  man- 
slaugbter.— Chapa  v.  State,  154  S.  W.  545. 

%  1097  (Tex.Cr.App.)  An  order  on  a  motiou 
for  a  new  trial  for  iDsiifficiency  of  evidence 
cannot  be  considered,  without  a  statement  of 
facts.— Parker  v.  State,  154  S.  "W.  547. 

I  1097  (Tex.Cr.App.)  An  order  on  a  motion 
for  a  new  trial  on  the  ground  tbat  the  verdict 
-was  contrary  to  law  and  the  evidence,  cannot  be 
reviewed  without  a  statement  of  facts.— Parker 
V.  State,  154  S.  W.  547. 

I  1097  (Tex.Cr.App.)  A  denial  of  a  new  trial 
on  the  ground  of  newly  discovered  evidence  can- 
not h«  reviewed  in  the  absence  of  a  statement 
of  fact*.— KeUy  v.  State,  154  B.  W.  1195. 

f  1099  (Tex.Cr.App.)  A  paper,  which  was  nei- 
ther signed  bv  the  attorneys  nor  approved  by 
the  trial  judge,  could  not  be  considered  as  a 
statement  of  facts  on  appeal.— Chapa  y.  State, 
164  S.  W.  645. 

I  1099  (Tex.Cr.App.>  Under  Code  Cr.  Proc. 
1805,  art  824,  providing  for  the  filing  of  a 
statement  of  facts  on  a  crhnina!  appeal  as  la 


civil  cases;  and  under  Bev.  St.  189Q,  arts. 
1379,  1380,  providing  for  the  signature  of  state- 
meats  of  facts  in  dvU  cases  by  the  attorneys 
and  the  people  alone,  if  they  disagree,  a  state- 
ment on  a  criminal  appeal,  signed  by  the  coun- 
ty attorney  and  approved  by  the  district  judge, 
is  subject  to  consideration,  though  not  signed 
by  accused's  counsel. — Serop  v.  State,  154  S. 
W.  657. 

I  1099  (Tex.Cr.App.)  On  appeal  from  a  con- 
viction, a  statement  of  facts  fifed  December  5th, 
is  not  subject  to  consideration,  where  the  trial 
term  adjourned  November  16th. — Decker  v. 
State,  154  S.  W.  566. 

S  1099  (Tex.Cr.App.)  In  view  of  Bev.  St 
1896,  arts.  1379,  1386»  made  applicable  to  crim- 
inal cases  by  Code  Cr.  Proc.,  In  effect  requiring 
the  trial  judge  to  approve  and  sign  all  state- 
ments of  fact,  a  statement  made  by  accused, 
which  had  not  been  approved  by  the  trial  judge, 
cannot  be  considered  on  appeal.— Simpson  t. 
State,  154  S.  W.  999. 

S  MOO  (Tex.Cr.App.)  Statement  of  facts  held 
to  sufficiently  show  the  adoption  of  local  op- 
tion, especially  where  accused  made  no  com- 
plaint of  the  cliarge  that  local  option  was  in 
force  until  the  motion  for  a  rehearing  on  ap- 
peal.—Pierce  V.  State,  154  S.  W.  559. 

I  1103  (Mo.)  An  abstract  of  record  on  ap- 
peal from  a  conviction,  commingling  matter  of 
exception  with  matter  ot  recoro.  AeM  htalhr 
defective.— City  of  St  Louis  v.  Young.  154  S. 
W.  87. 

I  1114  (Tex.Cr.App.)  The  Court  of  Criminal 
Appeals  cannot  consider  questions  raised  by  as- 
signments of  error,  bnt  is  restricted  by  the  stat- 
ute to  questions  raised  by  bills  of  exceptions  or 
in  the  motion  for  new  trial.— Skinner  v.  State, 
154  S.  W.  1007. 

S  (121  (Tex-Cr.App.)  Where  the  evidence  was 
not  properly  Included  in  the  record,  the  appel- 
late court  could  not  review  its  sofficientT. — 
Chapa  V.  State,  154  S.  W.  645. 

I  ir28  (Tex.Cr.App.)  E)x  parte  affidavits  con- 
taining e%*idence  tending  to  support  the  defend- 
ant's testimony  at  the  trial,  but  not  contained 
in  the  record  on  appeal,  cannot  be  considered.— 
Pye  V.  State,  154  S.  W.  222. 

(E:>  AaalynmeBt  of  Errors  m»d.  Briefs. 

{1129  (Tex.Gr.App.)  Assignments  of  error 
in  "refusing  to  give  defendant's  special  charge" 
numbered  as  stated  were  insufficient  to  authorise 
its  review.— Wilson  v.  State,  164  8.  W.  671. 

(K)  DlamlNa*!,   HeaHnv,   and  Bebeartmv. 

8  1131  (Tex.Cr.App.)  Where  defendant  pend* 
Ing  bis  appeal,  escapes  from  jail  and  does  not 
voluntarily  return  within  10  days  from  the  date 
of  his  escape,  the  appeal  will  be  dismissed.— 
Cobb  V.  State,  154  S.  W.  1195. 

$  1133  (Tei.Cr.App.)  Where,  in  a  prosecution 
for  Belling  intoxicants  in  dry  territory,  the  ob- 
jection below  to  a  charge  that  if  accused  order- 
ed liquor  as  an  accommodation  for  others,  and 
collected  the  money  before  the  order  was  made, 
he  would  not  be  guilty,  was  tbat  he  would  not 
be  guilty  whether  he  ordered  it  as  an  accommo- 
dation or  not,  an  objection  will  not  be  consid- 
ered on  rehearing  that  the  charge  was  errone- 
ous as  requiring  the  jury  to  believe  that  be  col- 
lected the  money  from  the  parties  before  tlie 
order  was  made.— Wilson  v.  State,  161  S.  W. 
67L 

(G)  Review. 

{1134  (Mo.)  When  a  defendant  does  not 
stand  on  his  demurrer  to  the  state's  e\-ideuce, 
but  afterwards  introduces  evidence  on  bis  own 
behalf,  and  again  demurs  at  the  close  of  all  the 
evidence,  his  first  demurrer  will  be  deemed  waiv- 
ed and  his  last  will  be  considered  with  refer- 
ence to  all  the  evidence  in  the  case.— State  v. 
Cummings,  164  S.  W.  725. 
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i  1137  (Ky.)  In  ft  proKCOtlm  for  homidde, 
wneR.  at  the  request  of  acciwed'B  coanwl,  the 
offlcikl  Btenographer  read  his  notes  to  contradict 
a  witoesa,  accused  cannot  complain  that  the 
stenogrrapher  was  improperlr  allowed  to  read 
ill  the  notes;  the  error.  If  any,  bavins  \>een  in- 
Tited.— Ma7  v.  Commonwealth,  164  S.  W.  1074. 

S  1 137  (Mo.)  Defendant  will  not  be  beard  to 
complain  on  appeal  of  the  admission  in  rebut- 
tal of  evidence  mainly  in  regaid  to  immaterial 
matters,  offered  to  contradict  testimony  which 
had  been  introduced  by  hiuself. — State  t.  Hil- 
ton, 154  S.  W.  729. 

SI  144  (Tex.Cr.App.)  In  absence  of  a  state- 
ment of  tacts,  if  the  charj^  given  is  applicable 
to  any  state  of  facts  provable  under  the  indict- 
ment, it  will  be  presumed  that  the  charge  con- 
tained all  of  the  law  applicable— Simpson  v. 
State,  154  S.  W.  999. 

S  M  52  (Ky.)  Under  the  express  provisions  of 
Cr.  Code  Prac.  {  281,  the  ruling  of  the  circuit 
court  on  a  challenge  bjr  accused  of  a  juror  for 
cause  coald  not  be  reviewed. — Uoskins  r.  Com- 
monwealth. 154  S.  W.  919. 

illM  (Ky.)  Where  the  trial  judge  certifies 
his  conclusions  on  ihe  facts,  the  an;»ellate  court 
need  not  accept  such  conclusions  as  correct,  un- 
less warranted  by  the  record.— Hoakina  v.  Com- 
monwealth. 154  S.  W.  919. 

§1I5S  (Mo.)  Where  there  was  snbstantial 
evidence  both  of  defendant's  sanity  and  of  his 
insanity  at  the  time  of  the  murder,  a  conviction 
could  not  be  disturbed  because  predicated  on  a 
finding  that  defendant  was  sane.— State  t.  Fen- 
ton,  154  S.  W.  61. 

1 1169  (Tex.Gr.App.)  Where  the  Jnry  may 
reasonably  conclude  from  the  evidence  tnat  an 
offense  was  committed  in  the  county  alleged, 
this  court  will  not  disturb  its  finding.— Pye  v. 
State,  154  S.  W.  222. 

§  1 1 59  (Tex.Cr.App.)  Where  defendant  gives 
more  than  one  explanation,  the  conflict  in  such 
statements  may  be  considered  in  determining 
whether  they  are  reasonable  and  probably  true; 
and,  under  such  drcanwtances,  the  verdict  will 
not  be  reversed.- Stephens  v.  State,  154  S.  W. 
996. 

*  S  1 166  (Ky.)  The  denial  of  a  continuance  for 
absence  of  accused's  leading  counsel  and  wit- 
nesses is  harmless,  where  it  appeared  that  the 
trial  was  postponw,  so  that  the  witnesses  were 
enabled  to  testify,  and  the  counsel  was  in  at- 
tendance thronghont  the  case.— May  t.  Com- 
monwealth, 154  8.  W.  1074. 

S  M6G</2  (Ky.)  In  a  homicide  case,  where  the 
court  improperly  left  the  bench  during  the  pros- 
ecutor's argument,  requesting  a  member  of  the 
bar  to  sit  In  his  place,  the  error  is  harmless, 
where,  upon  objection  by  accused's  counsel  to 
the  prosecutor's  argument,  the  prosecutor  stop- 
ped his  argument  and  waited  until  the  judge 
returned,  who  then  ruled  upon  it.— May  v.  Com- 
monwealth, 154  S.  W.  1074. 

i  r  1 66H  (Tex.Cr.App.)  Accused  was  not  prej- 
udiced by  the  overruling  of  a  challenge  to  a 
juror  for  disqualification,  where  the  juror  was 
cbaUenged  peremptorily.- Ellis  v.  State,  154  8. 
W.  1010. 

That  the  court  failed  to  pursue  the  method  of 
summoning  talesmen  prescribed  by  Code  Cr. 
Proc.  1911,  arts.  702,  703,  713,  was  not  uround 
for  reversal  of  a  convictioi^  where  it  did  not 
appear  that  any  objectionable  juror  was  forced 
on  defendant  thereby.— Id. 

I  1169  (Ho.)  court,  in  a  prosecution  for 
aiding  and  asBistiog  in  establishing  a  policy 
game,  having  previously  limited  the  state  to 
transactions  occurring  before  the  date  of  the 
information,  defendant  was  not  prejudiced  by 
subsequent  testimony  of  a  witness  that  he  sold 
policy  tickets  for  defendant  before  and  after 
that  date.— State  v.  Hilton,  154  S.  W.  729. 

8  1169  (Tex.Cr.App.)  The  admission  of  evi- 
dence, on  a  trial  for  adultery,  that  delivery 
wagons  carried  groceries  to  the  honse  where  it 


was  claimed  accused  and  a  woman  lived  to- 
gether as  man  and  wife,  if  erroneooa.  was 
harmless.— Brown  v.  State,  154  S.  W.  5«7. 

I  1 170  (Tex.Or.App.)  Where  evidence  as  to 
defendant  s  explanation  of  his  possession  of  a 
stolen  horse  was  excluded,  bot  the  court  later 
permitted  the  witoesa  to  state  fully  all  that  de- 
fendant stated  at  the  time,  its  nnt  exclusion 
was  not  error.— Stei^ena  v.  State,  IM  &  W. 
996. 

I  1171  (Cy.)  The  overmling  of  accosed's  ob- 

iection  to  argument  of  the  proaecutor  k«M 
amtlesB,  though  made  in  bis  abeence. — ^May  v. 
Commonwealth,  164  S.  W.  1074. 

8  M  7 1  (Tex.Cr.App.)  In  prosecution  for  hom- 
icide, remarks  by  counsel  tnat  the  court  would 
have  to  charge  that  it  was  a  case  of  circum- 
stantial evidence,  bnt  as  a  matter  of  fact  it  was 
not  such  a  case,  held  not  harmfaL— Davis  v. 
State,  154  8.  W.  650. 

In  a  prosecution  of  defendant  for  killing  his 
wife,  argument  by  counsel  that  the  jury  did  not 
know  hut  that  the  wife  had  accused  defendant 
of  being  too  intimate  with  some  other  woman, 
and  that  they  might  presume  that  she  did  so, 
thus  supplying  motive,  held  not  so  harmful  as 
to  require  reversal.— Id. 

81172  (Mo.)  Upon  conviction  of  murder  in 
the  second  degree,  error  in  an  instruction  on 
murder  in  the  first  degree  becomes  immateriaL 
—State  V.  Lewis,  154  S.  W.  716. 

Ad  instruction  as  to  the  weight  to  be  given 
to  statements  by  defendant  in  bia  own  faror 
and  to .  those  against  bis  interest,  having  no 
basis  in  fact,  is  not  reversible  error,  wher^  it 
can  be  seen  from  the  facts  and  circumstances 
in  evidence  that  it  was  not  prejudiciaL — Id. 

{1172  (Mo.)  It  is  not  reversible  error  eiiher 
to  give  or  to  refuse  an  instruction  defining  rea- 
sonable donbt,  though  such  definiti<Hi  should  not 
be  given.— State  v.  Sylres,  154  S.  W.  1130. 

§  1172  (Tex.Cr.App.)  An  instruction,  in  a 
prosecution  for  pursuing  the  occupation  of  seli- 
ing  intoxicating  liquors,  that  the  state  must 
prove  two  sales  within  two  years,  instead  of 
within  three  years,  preceding  the  indlctmrat 
was  error  favorable  to  accused. — Pierce  v. 
State,  154  S.  W.  559. 

If  an  instructioD  that  two  sales  of  whisky 
would  not  of  itself  constitute  the  offense  of  en- 
gaging in  the  occupation  of  selling  intoxicatii^ 
liquors  was  on  the  weight  of  the  testimony,  it 
was  error  favorable  to  accused  of  which  be 
could  not  complain.— Id. 

On  a  trial  for  engaging  in  the  business  of 
selling  intoxicating  liquors,  accused  could  not 
complain  because  the  charge  would  have  au- 
thorized the  conviction  of  a  druggist  selling  on 

Erescription,  where  there  was  no  evidence  that 
e  was  a  druggist  or  bad  a  license  to  sell  on 
prescription.— Id. 

An  instruction  on  a  trial  for  eugaginir  In 
business  of  selling  Intoxicating  liquors  that  if 
acquitted  on  that  charge  accused  might  be 
found  guilty  of  making  sales  of  liquor  was 
harmless  where  he  was  found  guilty  of  engag- 
ing in  the  business  of  selling.— Id. 

8  1180  (Ky.)  That  a  conviction  of  manslangb- 
ter  was  set  aside  because  the  evidence  showed 
defendant  to  be  either  innocent  or  goilty  of 
murder  did  not  require  that  a  subsequent  con- 
viction of  willful  murder  should  be  also  i-t>i 
aside.— Hail  v.  Commonwealth,  154  S.  W.  3X>7. 

(H)  Determination     and    Dlap«Bltl*n  of 

Caaae. 

f  M  92  (Tex.Cr.App.)  A  ruling  on  a  former 
appeal  that  a  portion  of  a  dying  declaration 
was  inadmissible  was  the  law  of  the  case,  and 
such  portion  was  therefore  properlyexclnded  on 
retrial— Manley  v.  State,  154  S.  W.  1008. 
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120:  Mines  and  Minerals.  §  61;  New  Trial, 
&  77;  Nuisance.  |8  50,  53 ;  Reference,  $  8; 
Sales,  «  370-389,  442 ;  Seouestration,  %  21 ; 
Street  Railroads,  |  116 ;  Telefrraphs  and  Tel- 
ephones. S  71;  Trespass  to'Try  Title,  |  62; 
Trinl.  SS  260.  331:  Trover  and  Conversion, 
S  13;  Vendor  nnd  Purchaser.  S  351;  Wa- 
ters and  Water  Courses,  SS  178,  179. 

m.  OBOtxifDs  Aim  stmjECTS  of 

OOUPrNSATORT  DAMAGES.' 

iA)  Direct  «'  Remote,  CJoattnarent,  or 
Prospeetive,  Con»eaiienccii  or  LOMMeM. 

f  22  (Tenn.3  The  Reneral  rule  is  that  a  wrong- 
doer is  liable  for  all  injuries  directly  resulting, 
whether  they  could  or  could  not  have  been  for^ 
seen,  provided  the  particular  damages  claimed 
are  the  legal  and  natural  consequences  of  the 
wrongful  act,  and  such  as  according  to  com- 
mon experience  and  the  usual  course  of  events 
might  reasonably  have  been  anticipated.— Haw- 
kins V.  Hubbell  &  Houser,  154  S.  W.  1146. 

1 34  (KyO  Where  a  servant,  after  his  leg  had 
been  broken  through  the  collapse  of  an  unsafe 
ladder  furnished  by  the  master,  saffered  another 
injury  to  the  leg,  he  cannot  recover  damages 
for  its  amputation,  unless  the  first  break  was 
the  proximate  cause  of  amputation.— East  Ten- 
nessee Telephone  Co.  v.  Jeffries,  164  S.  W. 
1112. 

(B)  Assvavatlon,  Bfltlsatlon,  and  Redvo- 
tloB  of  Loss. 

(62  (Mo.)  In  an  action  for  injuries,  there 
being  evidence  that  plaintiff  could  have  been 
benefited  by  an  operation,  the  court  properly 
-charged  that,  if  such  was  the  fact,  he  could 
only  recover  such  a  sum  as  his  damages  would 
have  aggregated  if  he  had  had  the  operation 
performed  in  proper  time.— Ward  v.  Ely-Walk- 
er Dry  Goods  Bldg.  Co.,  154  S.  W.  478. 

tC)  Imtereat,  Oonta,  aad  Bxpeases  of  Lltl- 
aratfoB, 

§  72  (Tex.Civ.App.)  In  jiersonal  injury  actions 
Attorney's  fees  form  no  part  of  the  compensa- 
tion.—San  Antonio  Traction  Co.  T.  Cassanova, 
154  S.  W.  1190. 

IT.  XJQnZDA'nBD  DAICAOES  AMB 
PENALTIES. 

|7B  (Mo.App.)  A  stipulation  In  a  contract  to 
boy  a  stock  of  goods,  uiat  $300  should  be  for- 


feited BM  Uquidated  damages  In  cue  of  a  breach 
held  a  stipulation  for  liquidated  damages,  and 
not  for  a  penalty,  the  actual  damages  being 
difficult  to  compute.— Dyer  t.  Cowden,  164  S. 

W.  156. 

8  83  (Ho.App.)  Whether  a  stipulation  In  a 
contract  Is  for  a  penalty  or  for  liquidated  dam- 
ages is  a  question  of  law  and  not  for  the  jury. 
—Dyer  v.  Cowden,  164  S.  W.  166. 

V.  EXEMPLABT  DAKAOB8. 

{91  (Ky.)  Exemplary  damages  are  recovera- 
ble where  an  injury  occurs  under  such  circum- 
stances as  indicate  a  wanton  or  reckless  dis- 
regard of  the  safety  of  others. — Woody  t.  Louis- 
ville By.  Co.,  164  S.  W.  384. 

TH.  nf ADEQUATE   AND  EXOEMITB 
DAMAGES. 

$131  (Mo.App.)  Where  a  miner  was  struck 
on  the  head  with  the  heavy  cage  of  a  hoist,  and 
knocked  back  several  feet,  sufreiing  a  gash  sev- 
eral inches  long,  and  beingf  disabled  for  a  month, 
an  award  of  $1,000  is  not  excessive. — Bowman 
V.  Marceline  Coal  &  Mining  Co.,  154  S.  W.  891. 

S  131  (Tex.av.4.pp-)  Where  plaintiff  in  jump- 
ing from  a  train  was  not  severely  injured,  and 
walked  to  his  home,  and  went  to  bed,  where  he 
was  confined  for  three  days,  and  only  suffered 
pain  for  a  short  time,  had,  that  a  verdict  for 
$487.50  was  excessive,  and  would  be  reduced 
to  $300.-Trinity  Valley  A  N.  By.  Co.  v.  Green, 
154  S.  W.  278. 

S  132  (Ky.)  A  verdict  for  $5,000  for  serious 
and  permanent  injuries  to  a  railroad  employ^ 
from  being  struck  by  a  backing  engine  was 
not  excessive.— Cincinnati,  N.  O.  &  T.  P.  By. 
Co.  V.  Richardson.  164  S.  W.  403. 

S  132  (Ky.)  Where  plaintiff  was  struck  by  a 

train,  thrown  several  feet,  remained  unconsci- 
ous until  the  next  day,  received  several  scatp 
wounds,  became  nervous,  the  hearing  in  one 
ear  was  permanently  destroyed,  lost  control  of 
his  kidneys,  and  was  confined  to  his  room  for 
five  weeks,  a  verdict  of  $5,500  was  not  excessive. 
-Louisville  &  N.  B.  Co.  v.  Allen,  154  S.  W. 
1096. 

8  132  (Mo.App.)  A  verdict  for  $3,000  for  a 
fracture  of  the  right  arm  at  the  elbow  Joint, 
contusions  on  a  hip  and  leg  and  on  the  liead, 
and  resulting  nervous  shock,  pain,  and  stiffness 
of  arm  and  angers,  is  not  excessive;  there  being 
evidence  that  there  would  never  he  complete  re- 
covery of  the  use  of  the  arm  and  fingers.- 
Hodges  T.  Chambers,  164  8.  W.  429. 

{132  (Mo.App.)  A  verdict  of  $5,000  lor  the 
breaking  of  an  ankle  and  a  leg  of  a  young 
girl,  she  also  receiving  a  number  of  painful 
nesh  wounds  and  a  general  nervous  shock,  which 
may  tend  to  impair  her  health  during  her  whole 
life,  is  not  excessive.— Dudley  v.  Wabash  B. 
Co.,  154  S.  W.  462. 

8  132  (Mo.App.)  A  verdict  of  ^,000  for  per- 
sonal injury,  where  the  plaintiff  was  made  a 
nervous  and  physical  wreck,  beyond  hope  of  re- 
covery, and  totally  disabled  from  making  a  liv- 
ing, was  not  excessive. — Bible  v.  St.  Louis  & 
S.  )p.  B.  Co.,  154  S.  W.  883. 

8  132  (Tex.Civ.App.)  Id  an  action  for  person- 
al injuries,  where  plaintiff's  wife,  who  was  35 
yenrs  of  age,  the  mother  of  two  children,  and 
had  done  all  her  housework,  was  confined  to 
her  bed  for  three  months,  was  rendered  nervous, 
continually  suffered  pain,  had  headache  and 
rushes  of  blood  to  the  head,  had  her  left  eye 
injured,  could  not  do  her  work  on  account  of 
pain  in  her  side,  which  remained  swollen  all 
the  time,  had  to  have  an  operation  performed 
which  rendered  her  sterile,  and  which  would 
bring  on  a  change  of  life,  a  verdict  of  $12^000 
was  not  excessive.— San  Antonio  Traction  Co. 
V.  Corley,  154  S.  W.  621. 


For 
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Tm.  pxxABnra,  isvidjsmoe.  amd 

ASBESSMEHT. 

(A)  Plcadlnv. 

8  142  (MaApp.)  The  petition  setting  forth 
all  the  (acts  pertaining  to  the  matter,  averring 
breach  of  the  landlonra  covenant  of  quiet  en- 
joyment, and  praying  a  recovery  therefor  of  a 
certain  Bum,  allows  recovery  for  loss  of  the 
uae  of  the  premises  for  the  balance  of  the  term ; 
such  damages  being  general  in  character  and 
so  not  reqaired  to  Be  specially  pUaded.— Harri- 
wrn  T.  Ooleman.  IM  8.  406. 

%  158  (Ey.)  In  an  action  against  a  street 
railway  company  for  personal  injury  in  a  col- 
lision with  ita  car,  plaintiff  waS'  entitled  to 
show  that  he  developed  diabetes  as  a  result  of 
tiie  accident  as  an  item  of  damage,  in  addition 
to  bruises,  cuts,  and  visible  injuries,  under  an 
allegation  in  his  petition  that  his  bealth  and 
strength  had  been  permanently  impaired  as  a 
resalt  of  the  accident— Woody  t.  Lonievllle  Ry. 
Co.,  1B4  S.  W.  884. 

1 160  (Tex.Oiv.App.)  In  a  personal  inju^  ac- 
tion, medical  expenses  cannot  be  considered, 
where  not  allejred.— Ran  Antonio  Traction  Co. 
T.  Caesanova,  164  S.  W.  1190. 

1 162  (Mo.App.)  Defendant,  by  not  objecting 
to  introduction  of  evidence  of  special  damages 
not  pleaded,  waives  his  right  to  complain  of 
the  court's  submitting  it  for  consideration;  the 
court  being  authorized  by  Rev.  St.  1909,  {  1847, 
in  case  of  an  immaterial  variance,  to  order  an 
immediate  amendment,  or  to  direct  the  (acta  to 
be  found  according  to  the  evidence.— Harrison 
v. -Coleman,  154  8.  W.  456. 

(B)  BvldMe*. 

1 171  (Tex.CIv.App.)  As  parading  plaintiffs 
financial  condition,  evidence,  in  an  action  for 
personal  injuries,  that  he  has  to  work  is  im- 
proper.—Texas  Co.  V.  Strange,  154  S.  W.  327. 

I  174  (Ark.)  In  an  action  for  damage  to  land 
by  diverting  water  thereon  by  the  construction 
of  a  ditch,  it  was  not  error  to  refuse  to  per- 
mit plaintiff  to  state  the  value  of  the  land  when 
he  purchased  it  several  years  before  the  ditch 
was  constructed;  the  evidence  shoving  that  the 
value  of  lands  in  the  vicinity  had  increased 
since  its  purcbase.^St.  Louis,  I.  M.  &  8.  Ry. 
Co.  V.  Miller,  164  S.  W.  956. 

(C)  ProcccAlBva  for  AsseumeBt. 

{208  (Tex.Civ.App.)  In  an  action  for  per- 
sonal iojuries,  evidence  held  to  justify  the  sub- 
mission of  the  issue  of  permanent  injury  and 
the  issue  of  whether  there  would  be  future  phys- 
ical and  mental  suffering.— 8an  Antonio  Trac- 
tion Co.  V.  Corley,  154  S.  W.  621. 

§  210  (Mo.App.)  A  petition  in  a  personal  in- 
jury action,  alleging  that  plaintiff  was  per- 
manently injured,  and  that  he  had  been  getting 
"about"  $700  per  annum,  but  was  in  line  of 
promotion  for  ^'higher  wages,"  did  not  so  def- 
initely fix  the  value  of  the  time  and  the  earnings 
lost  as  to  require  an  instruction  to  contain  a 
limitatioQ  of  the  amount  to  be  awarded. — Bible 
V.  St.  Louis  &  S.  F.  R.  Co.,  154  S.  W.  883. 

1 213  (Mo.App.)  In  an  action  against  a  hos- 
pital proprietor  for  negligence,  an  instruction  to 
take  aggravating  drcumstancos  into  considera- 
tion in  determining  the  amount  of  dnmnges 
was  improper.— Dunnagan  v.  Briggs,  154  S.  W. 
428. 

§216  (Tex.CIv.App.)  In  an  action  for  person- 
al injuries,  an  instruction  held  not  objectiona- 
ble as  authorizing  double  damages  for  loss  of 
labor  from  the  time  of  tbe  injury  to  the  time 
of  trial.—Missonri^.  &  T.  By.  Co.  of  Texas 
V.  Hedric,  154  S.  W.  633. 

J  217  (Ark.)  Where,  in  an  action  for  injury 
to  land  by  diverting  water  on  it,  plaintiff  and 
his  witnesses  testified  as  to  the  market  value  of 
the  land,  and  plaintiff  was  in^itructed  to  confine 
his  testimony  thereto,  instructions  on  the  meas- 
ure of  damages,  omitting  the  word  "market"  in 


referring  to  value  must  have  been  ludeistood  to 
mean  mariiet  value.— St.  Louia,  I.  M.  A  &  Bj. 
Co.  T.  Miller,  164  S.  W.  956. 

DAYS. 

See  SMdenee,  H  17,  41. 

DEATH. 

See  Appeal  and  Error,  }  332 ;  Evidence,  |  59  ; 
Master  and  Servant,  {I  289,  296 ;  Municipal 
Corporations,  SS  791,  800;  New  TriaL  I  <7: 
PhysiclanB  and  Surgeons ;  Railroada,  fi  2S2, 
827,  896.  898;  Trial,  If  252,  20Sr^ 

XI*  ACTIONS  FOB  CAUSING  DEATH. 

(A)  nivht  of  AMIOB  U«  DcfeBMK. 

19  (Mo.)  A  statute,  the  onl^  pnrpoae  of 
which  was  to  give  a  right  of  action  for  wrone- 
ful  death,  not  existing  at  common  law.  should 
be  Interpreted  in  the  light  of.  and  to  effectuate, 
such  purpose.— Buel  v.  United  Bya.  Co.  of  St. 
Louis,  164  S.  W.  71. 

fi  1 1  ^ex.Civ.App.)  At  common  law  one  can- 
not mamtain  an  action  for  damages  for  wrong- 
fully causing  the  death  of  a  third  person,  thoneh 
murder  was  committed  in  causing  tbe  dmth  so 
as  to  subject  defendant  to  *  proeecatiim.— Wil- 
son V.  Brown,  154  S.  W.  322. 

«  13  (Mo.)  Bev.  St.  1900,  fi  5426,  antboriziuz 
recovery  of  the  sum  named  whenever  any  pemun 
dies  from  injury  caused  by  tbe  negligence  of  a 
street  railway  company,  in  a  snit  by  the  par- 
ents^ if  tbe  decedent  be  a  minor,  does  not  au- 
thorize a  recovery  for  the  death  of  a  child 
after  birth,  caus^  by  negligent  injuries  to  it 
before  its  birth,  while  tbe  mother  was  enceinw. 
— Bnel  T.  United  Co.  of  St.  Lottii,  154  8. 
W.  71. 

S25  (Mo.)  Under  Ber.  St  1899.  1  2S64.  as 
amended  in  1905  (Bev.  St  1900,  f  5425).  au- 
thorizing minor  children  to  sue  railroad  compa- 
nies for  the  parent's  death  where  the  husband 
or  wife  fails  to  sue  within  six  months,  the  mi- 
nor children  cannot  sue  where  tbe  wife  net- 
ties  with  the  company  without  suit — ^Hamilton 
V.  Missouri  Pacific  By.  Co.,  164  8.  W.  88. 

8  31  (Tex.Civ.App.)  Under  Rev.  Civ.  St. 
1911,  art  4605,  providing  that  the  wrongful 
act  mentioned  in  article  4604,  giving  damages 
for  death  by  wrongful  act  must  be  of  snch 
character  as  would,  if  death  had  not  ensued,  en- 
title the  injured  party  to  maintain  an  action 
for  the  Injury,  a  guardian  of  infants  could  not 
maintain,  against  their  father,  an  action  for 
damage  to  them  by  the  murder  of  their  mother 
by  ber  husband. — Wilson  v.  Brown,  154  S.  W. 
322. 

(B)  JuUdtotion,  T«Bme,'aB«  Ltmltmtlom*. 

fi  35  (Tex.Cir.App.)  Tbe  courts  of  Texas  had 
no  jurisdiction  of  an  action  for  the  wrongful 
death  of  plaintiffs'  intestate  In  the  republic  of 
Mexico,  due  to  an  accident  which  occurred 
there,  though  the  petition  alleged  that  tbe 
death  would  not  hava  occurred  but  for  the  neg- 
Ugence  of  defendants  in  not  performing  their 
contract  obligatioD  to  provide  proper  hospital 
services  and  competent  suri^cal  attention. — 
De  Herrera  t.  Tezaa  Mexican  Ry.  Co^  154  & 
W.  604. 

(D)  FleadlB*  ud  fllvMeBM. 

fi  58  (Mo.App.)  In  an  action  for  death.  If 

there  is  any  ground  for  presumption  it  is  di- 
rectly against  that  of  carelessness. — Peperkom 
T.  St  Louis  Transfer  Ry.  Co..  164  S.  W.  83d 

<B)  DBBuigrva*  FevfeltBr*,  Pise. 

fiflS  (Tex.Civ.App.)  Const,  art  16.  f  26 
(Rev.  Civ.  St  lOll.  art  4696).  providing  that 
when  death  fs  caused  by  defendant's  wrongful 
net  or  omission,  exemplary  as  well  as  actual 
damages  may  be  recovered,  did  not  change  tlie 
oommon-law  role  that  exemplair  damaces  can- 
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not  be  reeoTeied  if  aetnal  damagts  wm  not 
GOTered.— Wilson  t.  Brown,  IM  S.  W.  822. 

{  99  ((M o.App.)  A  verdict  for  $5,000,  reduced 
by  the  trial  court  to  92,000,  held  not  excessive 
recovery  by  a  10  year  old  aoo  for  n^llKent 
killing  of  liis  father,  though  the  eon  was  living 
with  bis  mother,  who  was  divorced  from  deced- 
rat/— Harrie  v.  McOUntio-MarshaU  Const.  Oo.. 
154  S.  W.  879. 

DEBTOR  AND  CREDITOR. 

See  ABsigninents  for  Benefit  of  Creditors;  At- 
tachiocQt;  Bankruptcy ;  Descent  and  Distri- 
bation;  Fraudulent  Conveyances;  Property. 

DECEDENTS. 

See  Deacoit  and  Dlstxibntton. 

DECEIT. 

See  Frand. 

DECLARATION. 

See  Pleading. 

DECURATIONS. 

See  Evidence,  |  271. 

DEDICATION. 

I.  HATUBE  AHD  BBQinSITES. 

S  15  (Tex.Giv.App.)  Intention  of  an  owner  to 
dedicate,  an  essential  element  of  dedication  may 
be  expressed  by  deed  or  be  implied  from  bis 
acts.— Clement  v.  City  of  Paris,  164  8.  W.  624. 

1 19  (Tex.Civ.App.)  Where  land  is  platted  as 
a  town  site,  and  the  owner  conveys  part  of  the 
lots,  with  reference  to  streets,  alleys,  and  a 
public  square  an  easement  is  created.— -Clement 
V.  City  of  Paris,  154  S.  W.  624. 

It  is  not  essential  to  a-  dedication  of  streets, 
alleys,  and  a  public  square,  according  to  a  town 
site  map,  that  the  map  be  made  or  recorded  by 
the  owner  himself ;  it  being  soflleient  that  he  rec- 
ognise and  approve  it— Id. 

U.  OPERATION  AND  EFFECT. 

1 46  (Tex€Iir.App.)  All  dedications  for  pub- 
lic use  are  to  be  considered  with  reference  to 
the  purpose  for  which  the  dedication  is  made, 
or  the  use  to  which  the  premises  may  be  ap- 
plied.—Clement  V.  City  of  Paris,  154  S.  W.  624. 

1 61  (Tex.Civ.App.)  Owners  of  lots  abutting 
upon  a  public  square  dedicated  for  county  court- 
house pnrposes  held  entitled  to  enjoin  its  use 
for  the  construction  of  a  public  comfort  station 
by  the  town.— Clement  v.  City  of  Paris,  154  S. 
W,  624. 

DEEDS. 

See  Adverse  Possession,  SlOl;  Appeal  and  Er- 
ror, SI  1006.  1066;  Covenants,  5  78;  Di- 
vorce, i  821^;  Eqnib',  f  76;  Estoppel,  SS 
30-49;  Evidence,  S|  108,  161,  229.  4617471; 
Executors  and  Administrators,  S  397 ;  Fraud- 
ulent Conveyances,  S  295 ;  Guardian  and 
Ward.  I  til;  Homestead,  }  151;  Husband 
and  Wife,  fi§  129,  198;  Infants.  S  42;  Lim- 
itation of  Actions,  H  87,  39,  73;  Mines  and 
Minerals,  {  55;  Mortgages;  New  Trial,  S| 
102,  167;  Reformation  of  Instruments,  Jf 
44,  45;  Schools  and  School  Districts,  $  65: 
Specific  Performance,  S  123 ;  Taxation,  { 
789;  Tenancy  in  Common,  $  15;  Trespass 
to  Try  Title.  I  40 ;  Vendor  and  Purchaser,  H 
274.  848;   Witnesses,  U  144,  ISa 

I.  BEQVmTBS  AHD  TAZJOm. 

(B>  Povm  Md  CoHtonts  of  iMvtruseBta. 

138  (Mo.)  A  deed  describing  land  as  820 
acres,  being  the  "E.  2  of  Sec.  No.  13.  Twp.  No. 


^  xange  U  eaat**  hOd  nffldent— Hector  t. 
HorreU,  164  S.  W.  96. 

Where  several  tracts  of  land  in  the  same 
township  and  range  are  described  In  a  deed,  it 
is  sufficient  that  the  townsbia  range,  and  coun- 
ty are  stated  at  tiie  end  of  the  mst  tract  de- 
scribed, located  in  that  township,  range,  and 
county. — Id. 

{70  (Mo.)  A  deed  procured  from  the  grantor 
while  in  a  wealrened  condition  after  a  protract- 
ed spree,  by  misrepresenting  the  interest  which 
plaintifF  took  under  his  &ther*B  will,  should 
be  set  adde.— Comet  r.  Comet,  164  S.  W.  121. 

S7I  (Ark.)  Duress  exercised  by  a  husband 
over  his  wife  to  procure  her  to  sign  a  deed  will 
not  vitiate  it  if  the  grantee  has  no  knowledge 
thereof.— Harper  v.  McGoogan,  154  S.  W.  187. 

172  (Ark.)  Undue  influence  exercised  by  a 
fansbanii  over  his  wife  to  procure  her  to  sign  a 
deed  will  not  vitiate  it  if  the  grantee  has  no 
kno^ledi|e  thereof.— Harper  v.  McGoogan,  164 

m.  OOHSTBirOTIOH  ANB  OPEBA- 
TIOH. 

(B)  PMpertr  0«BT«rAd. 

1 1 12  (Mo.)  Where  real  estate  la  conveyed  by 
numbered  lot,  and  reference  to  the  recorded  plat 
of  the  addition,  such  plat  is  to  be  taken  as  a 
part  of  the  conveyance.— Gloyd  v.  Franck,  154 
STW.  744. 

S  112  (Tex.CIv.App.)  A  deed  conveying  land 
according  to  a  map  or  plan  of  a  town  site 
makes  the  map  orjctlan  a  part  of  the  deed^ 
Clement  v.  City  of  Paris,  164  S.  W.  624. 

(C)  Bi«tst«>  sbA  iBtevcatB  Crttated. 

{  124  (Ky.)  Deed  to  L.  and  her  "heirs"  hOi 
to  convey  title  to  L.  in  fee  simple.— Bine  t. 
Travis,  154  S.  W.  15. 

OB)  OoadltlOBS  wad  RmtrlotlvmB. 

8  171  (McApp.)  A  restriction  In  a  deed  to 
a  city  lot  that  but  one  "dwelling  bouse"  could 
be  built  on  such  lot  preluded  the  building  of 
a  tenement  or  flat  building  containii^  several 
ag|rtmentB.— Thompson  v.  Xangan,  154  S.  W. 

8  172  (Mo:App.)  A  restriction  In  a  deed  to 
a  city  lot  that  no  "business"  shall  be  conducted 
thereon  precludes  the  building  of  a  hotel. — 
Thompson  v.  Langan,  154  S.  WT  808. 

§  175  (Ma.App.)  The  fact  that,  surrounding  a 
district  where  there  were  building  restrictions, 
buildings,  stores  and  all  kinds  of  business  had 
started  up  and  the  neighborhood  had  changed, 
did  not  warrant  a  holding  that  the  restrictions 
were  no  longer  enforceable. — ^Thompson  v.  Lan- 
gan, 154  S.  W.  808. 

In  an  actiou  to  oijoin  the  violation  of  build- 
ing restrictions,  wliere  the  defense  is  that  the 

filaintiffs  nad  permitted  other  violations  of  a  siml- 
ar  nature,  the  question  of  at>andonment  of 
rights  under  such  restrictions  arises,  and  not 
estoppel.— Id. 

The  fact  that  tiro  flat  tmildlnn,  covering  4 
lots  out  of  160,  In  a  district  subjected  to  bund- 
ing restrictions  excluding  sudi  structures,  were 
erected  8  or  10  years  ago  and  at  a  time  when 
none  other  of  the  present  lot  owners  had  pur- 
chased, does  not  show  such  an  abandonment  of 
the  restrictions  as  will  preclude  the  present  own- 
ers from  enforcing  them  against  another  breadi 
on  different  ptemises.- Id. 

nr.  PLEABIHO  AMD  ETIDENOB. 

§  196  (Ky.)  In  suit  to  set  aside  a  deed  made, 
just  prior  to  grantor's  death  to  his  son  brought 
by  a  daughter  by  a  former  marriage,  held, 
that  in  view  of  the  grantor's  physical  and  men- 
tal condition,  and  the  dtmiination  of  his  wife 
and  children,  equi^  would  indulge  a  strong  pre- 
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sumption  of  iindae  inflnence.— Hagsand  v.  ■  Ma- 
son, 154  S.  W.  907. 

{  196  (Mo.)  Where  the  grantee  hi  a  deed 
Btood  in  a  fidaciar;  relation  to  the  grantor,  the 
burden  wai  on  him,  in  an  attack  on  the  deed, 
to  show  absence  of  fraud  or  undue  influence  in 
its  procurement.— Comet  v.  Comet,  154  S.  W. 
121. 

S  203  (Tex.Civ.App.)  In  an  action  to  cancel 
a  deed  on  ttie  grounds  of  the  grantor's  insanity 
and  undue  influence,  evidence,  that  one  not 
shown  to  have  bad  any  authority  to  act  for 
defendants  or  to  stand  in  a  confidential  relation 
toward  fhe  grautor  had  told  the  grantor  that 
the  land  was  not  worth  more  than  the  amount 
offered,  was  a  mere  expression  of  opinion  and 
inadmissible  on  the  issue  of  undue  influence. — 
Stratton  v.  Riley,  154  S.  W.  606. 

In  an  action  to  cancel  a  deed  for  mental  in- 
capacity of  the  grantor  and  undue  influence,  a 
question  as  to  what  connection  B.  bad  with  the 
transaction  was  properly  excluded,  wfaere  nei- 
ther by  pleading  nor  proof  was  B.  connected 
with  the  transaction. — Id. 

1 21 1  (Ky.)  In  an  action  to  set  aside  a  deed 
made  just  prior  to  the  grantor's  death  to  bis 
son,  evidence  held  to  show  that  the  grantor 
was  mentally  incompetent  to  understand  the 
nature  and  effect  of  the  deed. — Haggard  t. 
Mason,  154  S.  W.  907. 

{211  (Tex.CiT.App.)  Evidence  held  to  BUih 
port  a  finding  that  grantors  were  not  fraudu- 
lently induced  to  execute  a  warranty  deed  under 
the  belief  that  it  was  a  quitclaim  deed. — Hume 
v.  Darsey,  154  S.  W.  255. 

DEFAMATION. 

See  Libel  and  Slander. 

DEFAULT. 

See  Judgment,  U  17.  129,  463. 

DaAY. 

See  Carriers,  ||  218.  228,  220:  Sales.  I  126; 
•  Telegraphs  and  Tdlcphones,  |  73. 

DELIVERY. 

See  Carriers,  S  93;  Exchange  of  Property,  I 
3;  Guaran^,  I  6:  Telegraphs  and  Tele- 
phones, SI  37,  71,  73 ;  Witnesses,  |  144. 

DEMAND. 

See  Insurance  |  858 ;  Trover  and  Conversion, 

*  ^'  DEMURRER. 

See  Pleading,  H  8.  20^228,  254. 

To  evidence,  see  Criminal  Law,  S  IISL 

DEPARTURE. 

See  Pleading,  |  254. 

DEPOSITIONS. 

See  Continaaiice,  H  26,  33 ;  Trial,  S  122. 

DEPOSITS. 

See  Banks  and  Banking,  H  116-lSO. 

DESCENT  AND  DISTRIBUTION. 

See  Attorney  and  Client,  {  182 :  Bastards ; 
Bxecutors  and  Administrators ;  Wills. 

m.  BIGHTS  AND  aiAMTITIEg  OF 
BBIBS  AMD  DISTRIBVTBEn. 

(O  Debts  of  Imteslat*  and  Inonni1iT*De«a 
OB  Prop«rtr< 

f  125  (Tex.Civ.App.)  Under  Rev.  dv.  St 
1911,  art  1875,  held  that,  where  property  in- 
volved in  a  auit  against  unknown  neirs  is  in- 
suffidoit  to  satisl^  plaintilPs  claim,  onthar  prap- 


Mly  which  came  to  them  from  the  aaane  deer- 
dent  can  be  levied  upon  to  satisfy  the'  deficien- 
cy.—Gibson  v.  (>ppenheimer,  154  S.  W.  694. 

S  129  (Tex.Civ.App.)  On  the  death  of  one  af 
three  joint  mortgagors,  the  indebtedness  re- 
mained a  claim  against  decedent's  estate;  his 
property  descending  to  his  heirs  burdened  with 
that  debt  and  the  mortcage  given  to  secuxe  its 
garment— Newton  t.  Easterwood,  IM  &  W. 

i  138  (Tex.CiT.App.)  The  lien  against  a  dece- 
dent's property  created  by  his  debts  should  be 
enforced  by  adminietratiou  wheu  it  can  be  dune; 
but,  if  it  cannot  be  done,  resort  can  be  had 
to  a  suit.— Qibson  v.  Oppenheimer,  154  S.  W. 

DESCRIPTION. 

See  Boandaries,  i  3;  Deeds,  f  38;  Names; 
Partition,  §  95;  Wills,  S  661. 

DESERTION. 

See  Divorce,  |{  37.  109,  133,  323. 

DETINUE. 

See  Action,  |  45. 

{  I  (Tex.Civ.App.)  An  action  for  the  recoT* 
ery  of  personal  chattels  in  specie  is  in  sabstance 
(me  of  detinue. — Tiefel  Bros.  &  Winn  t.  Max- 
well, 164  S.  W.  819. 

DEVISES. 

See  Wills. 

DILIGENCE 

Bee  Continuance,  U  10,  22.  46 :  Criminal  Law, 
I  936;  New  Trial,  |  102;  Shipping,  H  132, 
187;  Trial,  S  355. 

DIRECTING  VERDICT. 

See  Trial,  ||  143,  109. 

DISCHARGE. 

See  Guaranty,  i  59;  Principal  and  Surety.  | 
89;  Beceivers,  S  168;  Belease. 

DISCONTINUANCE. 

See  Dismissal  and  Nonsuit,  SS  5-42. 

DISCOUNTS. 

See  Banks  and  Banking,  |  181. 

DISCOVERED  PERIL. 

See  Carriers,  Sf  314.  340,  348 ;  Master  and 
Servant.  H  286,  289;  Railroads,  «  338: 
Street  RaSroads,  H  114.  118;  Trial.  H  253, 
296. 

DISCRETION  OF  COURT. 

See  Appeal  and  Error,  {I  96<V9T!>:  rontinu- 
ance,  S8  0,  10.  22,  26,  46 ;  Criminal  t,aw.  K 
687.  1152;  Evidence,  t  498%:  Indictment 
and  Information,  S  132;  New  Trial.  {  05: 
Trial,  8  25;  Witnesses,  S  244. 

DISMISSAL  AND  NONSUIT. 

See  Appeal  and  Error.  H  51,  7a  150.  S27. 
343.  407.  773.  781-799;  Constitutional  I*w. 
I  140 ;  Criminal  Law,  I  1131 ;  Judgment,  { 
651;  Justices  of  the  Peace.  {  109;  QiiMt- 
ing  Title;  Taxation,  }  362^. 

X.  VOI.UNTABT. 

1 5  (Mo.App.)  Under  Her.  3L  190O,  I  1980. 
a  plaintiff  may  dismiss  before  Us  coinari  has 

filed  written  briefs  under  permission  granted. 
notwitbstandiDK  the  court's  announcement  that 
unless  plaintiff  could  dislodge  them,  be  would 
diivoae  of  the  case  in  accordance  witii  the 
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views  expreBsed  lb  ui  optoloa  read.— BuBtiiiff  t. 

Stone,  154  S.  W.  807. 

i  19  (Tez.CiT.App.)  In  an  action  upon  a 
promissory  note,  defendant's  answer  held  to  con- 
tain a  demand  for  affirmative  relief,  thus  pre- 
cluding plaintiff  from  dismissing,  under  the  pro- 
Tinona  of  Bev.  Civ.  St.  1911,  art.  1955.— Jack- 
son T.  Furst,  Edwards  ft  Co.,  154  S.  W.  243. 

{25  (Ho.App.)  Where  an  action  was  brooi^t 
against  the  principal  and  certain  sureties  on  a 
note  by  the  agent  of  two  sureties  and  two 
strangers  to  it,  who  had  paid  the  obligation 
and  taken  an  assignment,  a  dismissal  of  toe  ac- 
tion as  to  the  two  sureties  did  not  release  de- 
fendants from  their  liability  on  the  note.— Van 
Hoose  T.  Southwestern  Mach.  Co.,  154  S.  W. 
165. 

-  1 42  (Ho.)  Defendants,  by  reqnesting  the 
court  to  proceed  with  the  trial  on  the  cross-bill 
notwitbsUinding  the  dismissal  of  the  petition, 
therelCT  submitted  tbemaelres  to  the  court's  ju- 
riadictioii,  ao  that  the  dismissal  of  the  petition 
would  not  earn  the  cross-blU  with  it.— GraTea 
T.  Chapman,  164  S.  W.  61. 

n.  DIVOXiimTABT. 

154  (Ark.)  Under  Kilby's  Dig.  S  6991,  pro- 
viding that  any  error  as  to  the  kind  of  pro- 
ceeding adopted  shall  not  cause  a  dismissal,  but 
merely  a  change  into  the  proper  proceeding  by 
amendment  and  a  transfer  to  the  proper  doocet, 
upw  amending  the  complaint  In  a  legal  action, 
so  88  to  State  an  equitable  action,  the  cause 
should  have  been  transferred  to  the  chancery 
court  and  not  dismissed.— Smith  v.  Pinnell,  154 
S.  W.  497. 

DISORDERLY  HOUSE 

See  Clubs. 

DISSOLUTION. 

See  Partnership,  S  279. 

DISTRESS. 

See  tvOloTA  and  Tenant,  f  270^ 

DISTRIBUTION. 

See  Descent  and  Distribution. 

DISTRICT  AND  PROSECUTING 
ATTORNEYS. 

See  Criminal  Law,  Sf  720-730. 

I  8  (Ky.)  Under  Ky.  St.  H  118,  123.  prescrib- 
ing the  duties  of  the  commonwealth'^B  attor- 
neys, such  attorney  may  withdraw  from  an 
agreement  that,  in  consideration  of  a  continuance 
to  procure  an  absent  witness,  he  would  dismiss 
the  indictment,  if  unable  on  such  continuance 
to  procure  such  witness.— Oommonwealth  T. 
Hughes,  164  S.  W.  399. 

DISTRICTS. 

See  Drains,  U  18,  66,  67,  71;  Fences,  |  4; 
Highways,  |  90. 

DITCHES. 

Se«  Waters  and  Water  Courses,  1 178. 

DIVORCE. 

See  Equity,  |  65;  Witnesses,  I  64. 

n.  OKOUMSS. 

8  27  (Tei.Civ.App.)  That  a  feithful  wife  dis- 
turbed by  jealousy,  on  learning  of  the  infidelity 
of  her  husband,  called  him  names  whtidi,  in 
Snglish  amounted  to  no  more  than  "poor  person" 
or^'tramp"  keld  not  snch  emel  treatment  as 


afforded  ground  for  dirorce.— De  Fierros  v.  Vler- 
ros,  154  S.  W.  1067. 

S  37  (Ark.)  There  can  be  no  willfnl  desertion 
where  there  Is  consent  or  acquiesoenoe.— John- 
son T.  Johnson,  154  S.  W.  DOS. 

rV.  JmtlSDICTZOH.  pbooekduios, 

An>  BSUEF. 
(D)  BTlAMiM. 

1 109  (Aifc.)  The  burden  of  proof  was  on  a 
wife  seeking  divorce  for  alleged  desertion;  and 
conflicts  between  her  testimony  and  the  hus- 
band's mast  be  resolved  In  his  faror.— Johnson 
V.  Johnson,  154  S.  W.  503. 

§128  (Ky.)  Evidence  AeM  to  sustain  findings 
that  defendant  husband  was  guilty  of  habitual 
drunkenness,— Anderson  t.  Anderson,  154  S. 
W.  1. 

I  129  (Ky.)  Eridenoe  Md  insufficient  to 
show  that  plaintiff  wife  was  nnchaste.— Ander^ 
eon  V.  Anderson,  164  S.  W.  1. 

I  130  (Ky.)  Evidence  held  to  sDstaln  findings 
that  defendant  husband  was  guilty  of  cruelty 
indicating  a  settled  aversion  of  plaintiff.— An- 
derson v.  Anderson,  154  S.  W.  1. 

i  131  (Ky.)  Evidence  held  to  sustain  findings 
that  defendant  husband  failed  to  make  pnHlteT 
provision  for  the  maintenance  of  his  fami^. — 
Anderson  v.  Anderson,  164  S.  W.  1. 

(132  (Ky.)  Evidence  held  to  sustain  findings 
that  defendant  husband  was  guilty  of  conduct 
rendering  the  condition  of  puiintiff  dangerous. 
—Anderson  t.  Anderson,  164  S.  W.  1. 

i  1 33  (Ark.)  Evidence  JMd  Insufficient  to  Aow 
that  a  husband  had  willfully  deserted  the  wife. 
—Johnson  v.  Johnson,  164  S.  W.  603. 

i  133  (Ky.)  Where  a  husband  and  wife  each 
sought  a  divorce  on  the  ground  of  abandonment, 
evidence  held  to  show  that  the  husband  aban- 
doned the  wife,  and  hence  the  denial  of  alimony 
to  the  wife  was  erroneous.— White  t.  White,  164 
S.  W.  88. 

UB)  DlsnlBaal,  Trial  or  He«vlas,  «>«  Hew 
Trial. 

S  144  (Tez.C»r.App.)  In  suits  for  divorce,  the 
trial  court  is  not  bound  by  the  finding  of  the 
^ry  npon  aneatlons  of  fact,  bnt  may  render  the 
judgment  tbat  justice  requires.— De  Fierros  t. 
Fierros,  164  S.  1067. 

(P)  J«d|nn«»t  or  0««re«. 

f  171  (Ho.App.)  A  judgment  In  a  divorce  suit 
against  a  wife,  who,  with  her  minor  child,  was 
without  the  jurisdiction.  Is  no  bar  to  an  action 
by  her  against  her  former  husband  for  money 
expended  In  supportiu  the  child. — White  t. 
White,  164  S.  W.  SIZ 

(G)  Appeal. 

I  184  (Tex.CiT.App.)  In  suits  for  divorce,  the 
Court  of  Civil  Appeals  is  not  bound  by  the 
finding  of  the  jury  upon  questions  of  text,  but 
may  render  the  Judgment  tbat  Justice  requires. 
— De  Fierros  v.  Fierros,  164  S,  W.  1067. 

T.  AI.IHORT,  AI.XOWAKOEB,  AKD 
DISPOSITION  OF  PROPEBTT. 

1 225  (Ky.)  AiimouT  to  which  the  wife  is 
otherwise  entitled  will  not  be  denied  because 
the  hn^nd  is  a  poor  man  with  no  property 
where  he  is  able-bodied  and  capable  of  earning 
wages.— White  v.  White,  164  S.  W.  33. 

J: 240  (Ky.)  In  granting  a  wife  a  divorce,  an 
owance  to  her  of  $800  alimony  held  not  ez- 
cesaive.— Anderson  t.  Anderson,  154  S.  W.  1. 

In  determining  what  alimony  shall  be  allowei 
a  wife  on  divorce,  a  court  must  consider  her 
and  her  children's  conditions  and  needs,  and 
also  the  condition  of  her  husband,  the  amount 
and  value  of  his  estate,  his  earning  capacity,  and 
reasonable  future  expectancy.— Id.- 
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8243  (Ky.)  In  grantlnff  a  wife  a  divorce,  it 
waB  proper  to  make  absolute  a  rale  agaiuBt  de< 
fendant  husbaod  for  the  payment  of  pendente 
lite  allowance,  where  his  response  presented  no 
safficient  excuse  for  nonpayment— Anderson  t. 
Anderson,  154  S.  W.  L 

{  280  (Tei.Ciy.App.)  Under  Ber.  Civ.  8t  1911, 
arts.  20t 8-2080,  irivins  appeals  from  final  judg- 
ments, but  none  from  Interlocutory  orders,  ex- 
cept as  specially  provided,  and  in  the  absence 
of  statute  giving  an  appeal  from  an  order  for 
the  payment  of  alimony,  an  order,  before  final 
judgment,  directing  the  payment  of  alimony,  for 
which  defendant  bad  been  made  liable,  was  not 
aggealable.— Oardoer  v.  Gardner,   154  S.  W. 

1286  (Ky.)  The  Court  of  Appeals  may  re- 
Tiew  the  grounds  for  a  divorce  and  evidence 
supporting  the  same  in  determining  whether  ali- 
mony allowed  is  reasonable. — Anderson  v.  An- 
derson, 154  S.  W.  1. 

J 1 287  (Ey.)  Where  both  the  husband  and 
fe  asked  a  divorce  on  the  ground  of  abandon- 
ment by  the  other,  a  judgment  of  divorce  im- 
properly granted  to  the  husband  could  not  be 
reversed,  but  the  improper  denial  of  alimiHiT  to 
the  wife  could  be  corrected  on  appeal.— White 
White.  154  a  W.  88. 

TI.  OmUTODT  AMP  StTPPOBT  OF 

{298  <Ey.)  In  granting  a  divorce  for  de- 
fendant husband's  habitual  drunkenness  and 
failure  to  properly  maintain  his  &|mily,  plain- 
tiff wifs  was  properly  awarded  the  custody  of 
infant  children;  ptatntifC  beii^  able  and  not 
appeajing  to  be  unfit  to  care  for  them.— An- 
derson V.  Anderson,  164  S.  W.  1. 

{  298  (Ky.)  In  determining  whether  the  father 
or  mother  sboald  have  the  custody  of  a  child,  it 
Is  the  invariable  rale  to  consult  the  best  inter- 
ests of  the  child.— Golsoa  r.  Colson,  164  S.  W. 
380. 

g  299  (Mo.App.)  The  right  of  custody  of  chil- 
dren granted  by  a  divorce  decree  does  not  de- 
prive the  other  party  of  access  to  the  children, 
though  she  be  the  f;uilty  party,  in  the  absence 
of  an  express  provision  to  the  contrary. — Phipps, 
V.  Phipps,  154  S.  W.  823. 

Where  the  custody  of  a  minor  son  was  award- 
ed to  the  father  in  divorce  proceedings  without 
any  othae  provision,  the  mother  was  entitled  as 
of  r^ht  to  visit  tm  child  at  proper  times  and 
in  a  proper  manner. — Id. 

I  303  (Ky.)  Chancellor  held  not  to  have  erred 
In  refusing  to  modify  a  decree  of  divorce  so  as 
to  award  husband  custody  of  daughter,  lv)th  par- 
ties having  remarried,  because  the  stepfather 
was  a  poor  man  and  was,  as  claimed,  of  im- 
moral character,  where  the  daughter  preferred 
to  live  with  her  mother,  who  was  not  shown 
to  be  unfit— Ocdson  v.  Colson.  164  S.  W.  380. 

Where,  in  a  suit  for  divorcej  the  husband'a 
counterclaim  because  of  the  wife's  alleged  im- 
proper relations  with  C.  was  dismissed,  her 
subsequent  marriage  to  C.  was  not  evidence,  in 
a  suit  to  modify  the  decree  and  award  cus- 
tody of  a  child  to  the  father,  of  her  infidelity 
prior  to  the  divorce. — Id. 

1 303  (Mo.App.)  Where  the  custody  of  a  minor 
child  was  awarded  to  the  hther  in  divorce  pro- 
ceedings, the  fact  that  the  court  could  not 
change  the  custody  in  the  absence  of  new  facts 
did  not  preclude  the  insertion  of  a  provision  in 
the  decree,  authorizing  the  mother  to  visit  the 
child  under  proper  regulations,  based  on  the 
father's  refusal  of  such  privilege.— Phipps  v- 
Phipps,  154  S.  W.  825. 

As  respects  the  custody  of  children,  a  divorce 
decree  remains  open  and  subject  to.  modification 
until  the  children  are  of  age.— Id. 

Facts  held  to  show  a  sufficient  change  tn  the 
situation  of  a  mother  after  a  divorce  awarding 
a  minor  son  to  the  custody  of  his  father,  so 
as  to  entitle  her  to  a  modification  of  the  decree 


giving  her  the  right  of  viritation  under  proper 
conditions. — Id. 

i303  (Tex.Civ.App.)  In  divorce  the  jurisdic- 
tion of  the  court  over  the  custody  of  minor 
children  is  a  continuing  one,  and  the  court 
may  modify  or  alter  its  order  as  new  lasnes  or 
changed  ci  rcumeta  nces  require. — Plnnimer  t. 
Plummer,  154  S.  W.  597. 

S308  (Ky.)  In  granting  a  wife  a  divorce  an 
allowance  of  $10  a  month  for  support  and  eda- 
cation  of  infant  children  hM  not 
Anderson  t.  AnderscHi,  164  S.  W.  1. 

1308  (Mo.App.)  Rev.  St  1909,  f  2375.  as 
to  making  an  order,  at  time  of  divorce,  for  main- 
tenance of  the  children,  and  thereafter  altering 
it  from  time  to  time,  is  remedial,  and  so  should 
be  liberally  construed  to  allow  mch.  an  order 
after  the  divorce,  tliough  none  was  made  at  the 
time  thereot— Boblnson  t.  Bobinson,  ISA  S. 
W.  162. 

1 309  (Tex.Civ.App.)  The  burden  is  on  one 
claiming  that  fact  to  show  that  conditions  have 
so  changed  since  a  judgment  of  divorce  award- 
ing the  custody  to  one  parent  as  to  render  sueb 
parent  an  improper  custodian.  reQuiring  that 
custody  be  given  to  another.— urwo  t.  Schnei- 
der, 164  a  W.  861. 

S  309  (Tex.CST.App.}  The  court  may  modity 
its  decree  as  to  the  support  of  children  as  new 
issues  or  chanf^  circumstances  require. — Plom- 
mer  v.  Plummer.  154  S.  W.  587. 

In  trespass  to  try  title,  brought  by  children 
of  a  former  marriage  against  minor  children 
for  whose  benefit  a  trust  was  declared  by  a 
divorce  decree  in  land  separately  owned  by  the 
father,  held  that  plaintiffs  cannot  complain  of 
a  judgment  making  thdr  title  subject  to  the 
conditions  of  such  decree ;  it  being  subject  to 
modification  on  their  application,  It  drcon* 
stances  make  It  proper.— Id. 

(312  (Ky.)  The  Court  of  Appeals  may  re- 
view the  grounds  for  a  divorce  and  evidence 
supporting  the  same  In  determining  whether 
the  custody  of  infant  children  was  proDerly 
bestowed.— Anderson  v.  Anderson,  154  S.  W.  1. 

VXI.  OPEKATIOK  AWD  EFFECT  OF 
DZVOBCE,  AND  BIGHTS  OF 
DIVOBOED  FEBaONS. 

§  314  (Ky.)  Proceedings  in  a  divorce  case  held 
not  to  dissolve  the  relation  of  husband  and 
wife.— Hellard  v.  Rocfccastle  Mininf,  Lumber  & 
Oil  Co.,  154  S.  W.  401. 

13211/2  (Ky.)  Where  a  divorce  proceeding 
does  not  result  in  the  granting  of  a  divorce,  but 
a  compromise  agreement  was  entered  into  by 
the  husband  and  wife  during  the  progreas  of 
the  suit  by  which  the  husband  agreed  to  let  his 
wife  have  all  of  his  lands,  a  sut)se(iuent  deed 
of  the  property  by  the  wife  alone  will  not  con- 
vey the  land.— Hellard  v.  Rockcastle  MiniBc: 
Lumber  &  Oil  Co.,  164  S.  W.  401. 

1 323  (Mo.App.)  In  an  action  by  a  divorced 
wife  against  her  husband  for  money  expended 
in  supporting  their  minor  child,  evidence  heid 
to  show  that  the  allegation  in  defendant's  an- 
swer that  he  was  willing  to  support  the  child, 
[f  given  the  custody,  was  not  made  in  good  faitli. 
-White  V.  White,  154  S.  W.  872. 

Thoogh  a  wife  wrongfolly  deserted  her  hus- 
band, betaking  herself  and  their  minor  child 
out  of  the  jurisdiction,  and  the  husband  se- 
cured a  divorce,  but  made  no  attempt  to  obtain 
the  custody  of  the  child,  held,  that  she  could 
recdver  money  expended  in  supporting  the  child. 

DOCKETS. 

Sea  Uandamas.  f  4;  FnMbltloiL 

DOCTORS. 

See  ^lysiciana  and  Sui^eons. 

DOCUMENTS. 

See  Criminal  Law,  |  484. 
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DOMICILE. 

See  Attachment ;  Homsstead,  1 164 ;  Taxatloiit 

DOWER. 

See  PaTdtion,  |  40 ;  Vendor  and  Purchaser,  tt 
302,  81B. 

£L  nrcBOATE  nrrsBEBT. 

(B)  Bmr,  Releme*  or  Forteitnv*. 

S  46  (K^.)  Where  a  party  defendant,  claiming 
a  dower  right,  filed  answer  in  a  proceeding  un- 
der Civ.  Code  Prac.  S  '4U0,  Bubeec.  2.  for  the 
sale  of  property  jointly  owned  by  plaintiffs, 
consenting  to  the  sale  free  from  her  dower  right, 
the  purchaser  took  tbe  title  free  from  mch  right 
—Scott  T.  Oiave^  154  S.  W.  1064. 

DRAINS. 

See  Conatitutional  Law,  S§  43,  137. 

I,  ESTABLZSHHENT  AHD  lEAXir. 

TENaHOE. 

{  13  (Mo.)  Tbe  Legblature  may  create  cor- 

f>orationB  to  reclaim  swamp  and  overflowed 
aoda  in  districts  prescribed  by  it  or  to  be  &xed 
by  appropriate  instnunentalities,  and  may  In- 
vest tiem  with  power  to  construct  whatever 
works  are  necessary  for  such  object  and  to 
raise  the  funds  therefor  by  aaseisment  on  the 
lands  to  be  benefited  thereby.— HoucIe  v.  UtOe 
Kiver  Drainage  Dist,  154  S.  W.  739. 

Drainage  districts  are  public  subdivisions  of 
tUe  state,  exercising  the  powers  panted  for  the 
purposes  of  their  creation  within  their  terri- 
torial jorisdiction  as  folly  and  by  the  same  au- 
thority as  municipal  corporations  exercise  their 
powers. — Id. 

n.  ASBESSMEKT8  AHD  8PE0IAX. 
TAXES. 

1 66  (Mo.)  Tbe  Legislature  may  fix  the  lim- 
its of  special  taxing  districts  and  the  amount  of 
assessments,  either  at  a  level  rate  or  at  a  rate 
ascertained  to  be  the  actual  benefit;  and  could 
provide,  as  it  has  by  Rev.  St  1909,  |  6638,  for 
a  level  rate  of  ISi  cents  an  acre  for  preliminary 
expenses  of  drainage  districts. — HoucJt  t.  Ut- 
tle  Blver  Drainage  Dist.,  154  S.  W.  739. 

^  67  (ATo.)  Special  taxes  which  drainage  dis- 
tricts are  authorized  to  levy  and  collect  upon 
and  for  the  benefit  of  the  lands  included  there- 
in  are  not  within  the  provisions  of  Const,  art 
10,  relative  to  revenue  and  taxation.— Houck  v. 
Little  River  Drainage  Dist,  154  S.  W.  739. 

871  (Mo.)  Rev.  St  1909,  g  5538,  providing 
for  an  assessment  by  drainage  districts  for  pre- 
liminary expenses  although  the  work  may  have 
failed,  is  not  invalid;  the  demonstration  that 
the  work  is  Impracticable  constituting  a  benefit 
to  tbe  land  the  expense  of  which  may  be  as- 
sessed against  it—Hoock  v.  Little  Biver  Drain- 
age Dist.  164  S.  W.  739. 

DRAMSHOPS. 

See  Intoxicatinf  Liquors. 

DRUGGISTS. 

See  Giiminal  Law,  |  1172. 

DRUNKENNESS. 

See  Divorce,  »  128.  298. 

DUE  PROCESS  OF  UW. 

See  Constitntional  Law,  ||  276,  297. 

DUPLICITY. 


DURESS. 

Sea  Deeds,  |  71. 

DYING  OECURATIONS. 

See  OHminal  Law,  1 1192. 

EASEMENTS. 

See  Dedication ;  Eminent  Domain.  H  191.  202 ; 
Evidence,  f  6. 

I.  OBEATIOE.  EZZSTEKOE,  AMD  TEB- 
BOHATIOH. 

S  8  (Ky.)  Where  the  use  of  a  way  la  permis- 
sive, no  prescriptive  rlg^t  to  it  is  acquired,  al- 
though it  may  bare  been  need  by  tbe  public  for 
15  years  or  more^-Jeffereon  v.  Callahan,  164 
S.  W.  898. 

i  36  (Ky.)  Where  the  public  has  used  for  15 
years  or  more  a  road  without  hindrance,  and 
apparently  as  of  right,  the  owner  has  the  bur- 
den of  showing  that  tlie  use  was  permissive.— 
Jefferson  v.  Callahan,  154  S.  W.  89a 

Evidence  in  an  action  to  enjoin  the  dosing 
of  a  road,  which  plaintiffs  claimed  by  prescrip- 
tion, held  Bufficieut  to  show  that  their  use  of 
the  road  was  permissive.— Id. 

EJECTMENT. 

See  Adverse  Possession,  U  112.  114;  Home- 
stead, i  67)6 ;  Mines  and  Minerals.  1  60. 

m.  FltBADniO  AHD  ETIDEEGE. 

ji94  (Mo.) Evidence,  In  ejectment,  held  to 
show  existence  of  a  strip  of  land  between  blocks 
66  aod  77  of  Carondelet  commons  and  the  river 
when  Mackey's  map  was  made  in  1847,  so  that 
the  conveyance  of  such  blocks  by  the  town  of 
Carondelet  did  not  pass  title  to  the  strip.— 
City  of  St  Louis  v.  St  Louis,  I.  M.  &  S.  By. 
Co.,  154  S.  W.  55. 

|95  (Mo.)  Where  defendants,  In  ejectment 
did  not  claim  by  adverse  possession  or  plead  a 
different  claim  of  title,  plaintiffs*  evidence  hav- 
ing proven  a  common  source,  they  were  not  re- 
quired to  prove  title  from  the  government— 
Gordon  v.  Million,  154  S.  W.  99. 

ELECTION. 

See  Wills,  I  801. 

ELECTION  OF  REMEDIES. 

I  I  (Ky.)  Thie  prosecution  of  one  remedial 
right  to  judgment  bars  a  subsequent  prosecu- 
tion of  inconsistent  remedial  rights  as  a  rule.— 
Joseph  Goldberger  Iron  Co.  v.  Cincinnati  Iron 
&  Steel  Co.,  154  S.  W.  374. 

i  I  (Tez.Civ.App.)  The  doctrine  of  election 
of  remedies  applies  where  a  plaintiff  baa  the 
light  to  choose  between  two  modes  of  redress, 
which  are  so  inconsistent  that  the  assertion  of 
one  is  necessarily  a  repudiation  of  tbe  other, 
or  where,  having  two  or  more  cumulative  reme- 
dies which  he  might  pursue  together,  he  dects 
to  pursue  only  one. —Whitney  t.  Parish  of  Ver- 
non, 154  S.  W.  264. 

I  1  (Tex.Civ.App.)  The  doctrine  of  election  of 
remedies  applies  only  wlien  there  are  two  or- 
more  methods  of  enforcing  a  claim.— Gibson  t. 
Oppenheimer,  154  S.  W.  694. 

I  3  (Ky.)  An  action  on  a  note  for  a  machine 
against  tbe  president  of  a  company  individaaU 
ly  would  not  bar  a  subsequent  action  for  the 
conversion  of  tbe  madilne  against  the  company 
itself.— Joseph  Goldberger  Iron  Go.  v.  Cincin- 
nati Iron  &  Steel  Co.,  154  S.  W.  874. 

1 10  (Tex.Civ.App.)  An  action,  under  a  void 
'contract  for  the  constmctlon  of  a  courthouse. 
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ed  a  snbaequeDt  iMorery  for  the  labor  perfoim- 
ed  and  material!  famished  on  a  qoantniD  me- 
ruit—Whitney  T.  Parish  of  Veroon.  164  S.  W. 

ELECTIONS. 

See  Inboicatiiis  Liqnon,  |  289;  Tuation,  I 
62a 

n.  OBDEHXHO  OB  OAXXIKO  ELEO- 
TIOH,  AHB  HOTIOB. 

1 36  (Ky.)  Where  the  time  of  an  election  was 
fixed  by  statute,  an  election  held  at  that  time 
was  valid,  though  uo  writ  of  election  was  is- 
sued.—McCreary  V.  Williams,  164  S.  W.  417. 

EtECTRICITY. 

1 15  (Tex.)  A  lineman  of  a  telephone  compa- 
ny on  the  pole  of  an  electric  light  company  to 
repair  telephone  wires  held,  at  most,  a  mere  li- 
censee, to  whom  the  light  compaoy  did  not  owe 
the  duty  of  ordiuary  care.— Deniaon  Light  & 
Power  Co.  V.  Patton,  154  S.  W.  540. 

{  16  (Tex.)  Where  a  telephone  lineman,  to  re- 
pair telephone  wires,  went  on  the  pole  of  an 
electric  light  company,  a  belief  of  the  cliief 
lineman  of  the  light  company  that  the  tele- 
phone lineman  would  retnm  the  following 
morning  to  resume  work  did  not  charge  the 
light  company  with  exercising  care  to  make  its 
property  safe  for  the  prosecution  of  the  work. 
—Denison  Light  &.  Power  Co.  t.  Patton.  154  S. 
W.  540. 

ELEVATORS. 

See  Negligence,  |  136. 

EMANCIPATION. 

See  Parent  and  Child. 

EMERGENCIES. 

See  Negligence,  i  12. 

EMINENT  DOMAIN. 

See  Statutes.  J  90;  Waters  and  Water  Cours- 
es, SS  40,  153. 

I.  VATCJLE,  EXTENT.  Aim  DELEGA- 
TION OF  POWER. 

S9  (Tex.Civ.App.)  Rev.  Civ.  St  1911,  arts. 
1008-lOOS,  aathorizing  cities  to  condemn  land 
to  construct  water  mains,  supply  reservoirs, 
or  atandpipes,  does  not  authorize  condemnation 
for  a  light  plant  nor  eondemnation  of  the  right 
to  flood  lands  in  maintaining  waterworks. — 
Tolle  V.  City  of  New  Braunfels,  154  S.  W.  345. 

m.  PROCEEDINGS  TO  TAKE  PROP- 
BRTT  AND  ASSESS  OOH- 
PSN8ATION. 

1 191  (Ky.)  A  petition  to  condemn  a  right  of 
way  for  a  telephone  line  should  have  alleged 
how  much  land  was  to  be  used  in  the  couBtnic- 
tion,  maintenance,  and  repair  of  the  line  and 
for  ingress  and  egress  to  examine,  repair,  and 
maintain  it;  it  being  manifest  that  the  eleven 
feet  shown  to  be  required  for  the  arms  and  for 
a  space  beyond  the  end  of  the  arms  for  trim- 
ming treea  or  removing  obstructions  would  be 
insufficient  for  ingress  and  egress. — Postal  Tele- 
graph Cable  Co.  v.  Patton,  154  S.  W.  1073. 

{202  (Ky.)  Under  Ky.  St.  {  4678a,  subsecs. 
4,  6,  and  section  4ft7Ub,  in  a  proceeding  to  con- 
demn a  right  of  way  for  a  telephone  line,  rele- 
vant testimony  to  prove  the  cash  market  value 
of  the  land  taken  and  the  damages  to  the  re- 
mainder of  defendant's  land  must  be  admitted, 
and  the  examination  of  wltnesaes  should  be 
practically  conducted  along  Oie  same  lines  as 
In  the  condemnation  of  land  for  railroad  or 
other  purposes. — Postal  Telegraph  Cable  Co.  t. 
Patton,  154  S.  W.  1073. 

{  255  <Ky.)  Where  the  amount  to  be  paid  for 
land  wragbt  to  be  condemned  vaa  sabmitted  to 


arbitration  and  "Uo  ettM^On  takai  to  tke 
award,  the  question  of  damafes  was  not  re- 
viewable on  appeal  taken  under  Ky.  8L  U  ^89, 
S40.-Hensley  t.  Wasiota  ft  a  if .  B.  Co.  154 

S.  W.  386. 


EMPLOYES. 


See  Master  and  Servant 

ENTRY. 

See  Judgment,  |  272. 

EQUAL  PROTECTION  OF  THE  LAWS. 

See  Conatitational  Law,  H  28S-24& 

EQUITABLE  ESTOPPEL. 

See  Estoppel,  H  63-115. 

EQUITY. 

See  Appeal  and  Error,  IS  283,  1009.  1022; 
Canceilatiott  of  Inatniments;  Conversion; 
Corporations,  f  123 ;  Creditors'  Suit ;  IHs- 
missal  and  Nonsuit,  {  54;  Estoppel,  |  49; 
Injunction;  Judgment,  iS  463,  5;il ;  Jury,  i 
18;  Liens;  Partition;  ProhibitioD:  Quiet- 
ing Title;  Receivers ;  Reference,  i  2:  Ref- 
ormation of  Instruments;  Sales,  {  479;  Se- 
questration ;  Specific  Perionnance ;  Subroga- 
tion; Trespass  to  Try  Title.  {  25;  Trial,  | 
373;-  Trusts;  Vendor  and  Purchaser,  S  242. 

I.  JURISDICTION.  PRINOIPI.es,  AND 


(O)  Prlnolvlea  wd  Mulma  of  K««ltT- 

165  (Mo.)  Under  the  equitable  doctrine  of 
unclean  hands,  a  reconveyance  of  land  to  a  hus- 
band, who  conveyed  in  order  to  defraud  his  wife 
by  obtaining  a  divorce  and  then  procuring  a 
reconveyance,  would  not  be  compellea. — Stillweli 
V.  Bell.  164  8.  W.  86. 

n.  UiCHES  AND  STATE  DEKANDS. 

{  76  (Tez.Civ.App.)  Where  a  married  woman 
has  been  a  sufferer  from  a  mutual  mistake  in 
a  deed,  her  inaction  and  failure  to  discover  the 
mistalie  after  the  delivery  of  the  deed  presents 
no  defense,  where  the  statute  of  limitations 
does  not  operate.— Harry  v.  Hamilton.  154  S. 
W.  637. 

IX.  MASTERS  AND  OOMMISSIOWERS. 
AND  PROGEEDINOS  BE- 
FORE  TBEIC 

{407  (Tenn.)  Where  a  master  vma  required 
to  report  as  to  damages  from  an  injunction, 
whether  complainant,  who  contracted  for  hands, 
who  because  thereof  declined  to  work  for  him. 
and  as  to  the  damages  therefrom,  his  report 
that  no  contract  was  shown,  but  that  the  hands 
declined  to  work,  and  he  was  damaged,  was 
not  responsive,  and  an  exception  thereto  idiould 
hare  been  sustained.— Hawkins  v.  Habbell  k 
Houser,  164  S.  W.  1146. 

ERROR,  WRIT  OF. 

See  Aiveal  and  Bmr. 

ESCAPE. 

See  Criminal  .  Law,  I  1131. 

ESTATES. 

See  Desctnt  and  DiatributioB;  Dower;  Ex- 
ecutors and  Administrators;  Landlord  and 
Tenant ;  Mines  and  Minerals,  {  95 :  Remain- 
ders;  Tenancy  in  Common;  Wills. 

ESTATES  TAIL 

Sea  Wills,  f  607. 
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ESTOPPEL. 

See  Appeal  and  Error,  SS  843,  880,  882 ;  Bank- 
mptcy,  I  151;  Carriers,  §  47;  Creditors' 
Suit  j  36;  Criminal  Law,  f  1137;  Deeds, 
I  176;  Executors  and  Administrators,  fi  250; 
Husband  and  Wife.  S  198 ;  Insurance,  |  11S6 ; 
Landlord  and  Tenant  f  63:  ItailroadB,i222; 
Trial,  |  2S1;  Vendor  and  Purdiaaer,  |  205. 

n.  BT  DEBO. 

(A)  OreRtlon   aad   Overatlon   in  Genersl. 

§30  (Tez.OiT.App.)  Defendant,  in  treapats 
to  try  title,  was  estopped  to  deny  title  of  one, 
under  wtiom  both  parties  claimed,  aa  a  common 
source,  to  the  certificate  under*  which  the  land 
was  located.— Tbompmn  &  Tucker  Lumber  Co. 
V.  Piatt,  154  8.  W.  268. 

(B)  BiBtatea  ftB«  RIvbta  a«ba^B»a3r  Ae- 

{35  (Tex-CivApp.)  A  purchaser,  who  relies 
upon  estoppel  for  an  after-acquired  title,  con 
have  no  greater  ri^ht  than  has  the  grantor 
against  whom  the  estoppel  is  claimed. — Newton 
T.  Easterwood,  154  S.  W.  646. 

i  38  (Tex.Civ App.)  Where,  after ,  conveying 
lund  by  warranty  deed,  the  grautora  acquired 
title  at  sheriff's  sale  under  a  claim  of  subro- 
gation under  a  mortgage  previously  given  by 
themselves  and  a  deceased  brother,  such  title 
passed  to  their  vendee,  if  the  judnnent  under 
which  the  sale  was  made  was  vaJld. — Newton 
V.  Easterwood.  154  S.  W.  646. 

I  38  (Tex.CiT.App.)  A  general  warranty  deed 
to  a  one-seventh  interest  in  land  owned  by  a 
husband  and  wife,  given  by  one  of  their  seven 
children  on  death  of  the  husband,  passed  the 
after-acquired  title  which  descended  to  grantor 
on  deaUi  of  bia  mother.— Fritchard  t.  Fox. 
154  S.  W.  1058. 

{44  (Tez.Civ.App.)  A  title  by  estoppel  can  be 
urged  only  a^rainst  those  wbo  were  estopped  by 
the  facts  relied  on,  and  doea  not  extend  to  one 
who  is  not  a  privy  in  blood  or  estate  to  the  per- 
sons against  wbcna  an  estoppel  was  originally 
aTailabtev— Newton  t.  Essterwood,  164  8.  W. 
040. 

1 4S  (Mo.)  Under  Rev.  St.  1890,  |  901,  where 
wife  In  lw4  joined  in  deed  of  trust  of  land  in 
which  she  had  no  Interest  and  subsequently 
purchased  the  land,  the  after-acquired  title  did 
not  pass  to  the  grantee,  notwithstanding  Rev. 
St  1909,  f  2871.-Conrey  v.  Pratt,  154  S.  W. 
749. 

S  49  (Tez.Clv.App.)  Title  acquired  by  ven- 
dors, at  sheriff's  sale  under  a  suit  fraudulently 
prosecuted  against  the ir  deceased  brother's 
heir,  for  whom  one  of  them  was  guardian,  held 
not  to  pass  to  their  grantee  as  after-acquired 
title;  the  equitable  rule  of  estoppel  not  apply- 
ing to  land  held  constructively  in  trust  for  an- 
other.- Newton  v.  Easterwood,  154  S.  W.  646. 

m.  EQUITABrS  E8TOFFEL. 
(B)  Gronada  of  Batopp*!. 

I  63  (Tex.  Civ.  A  pp.)  An  owner  is  not  estopped 
by  conduct  from  denying  liability  for  lumber 
bought  by  a  contractor  and  used  in  rebuilding 
the  owner's  residence,  merely  because  he  and 
the  contractor,  without  notifying  the  material- 
man, agree  upon  a  plan  of  the  house  differing 
from  the  plan  under  which  the  materialman 
agreed  with  the  contractor  to  furnish  the  lum- 
ber.—Marks  V.  Jones,  154  S.  W.  618. 

8  70  (Mo.)  A  party  wbo  permitted  a  con- 
tractor to  obtain  a  i>atent  to  swamp  lands  in 
payment  for  reclamation  work  without  protest, 
and  who  claimed  other  land  aa  an  actual  set- 
tler, was  estopped  to  assert  his  right  to  land 
covered  by  the  contractor's  patent  by  reason  of 
the  adverse  poaaession  of  his  father  and  bis 


tether's  famHy.— Himmelbetger  Harriaon  Lum- 
ber Co.  V.  Craig,  154  S.  W.  73. 

1 70  (Mo.App.)  Where  sureties  on  school  fund 
BMrtgage  purchased  the  land  for  their  protec- 
tion in  reliance  on  conversations  with  the  pre- 
siding judge  of  the  county  court,  wbo  did  not 
mention  a  deed  of  trust  held  by  him  individual- 
ly, he  was  estopped  to  aaaert  his  deed  of  trust 
as  againat  them.— Palmer  t.  Welch,  154  S.  W. 
433. 

{74  (Mo.)  Where  a  husband  purchased  prop- 
erty in  bis  own  name  with  bis  wife's  money  and 
contracts  a  debt  to  improve  such  property',  with 
her  knowledge,  and  the  wife  allows  the  title 
to  remain  in  him  for  13  years  and  until  suit 
againat  the  property  for  the  debt,  when  the 
husband  conveys  the  property  to  her  without 

{•resent  consideration,  she  is  estopped  to  estab- 
ish  a  trust  in  the  property  as  aninat  the  cred- 
Itor.- Zehnder  v.  Stark,  154  S.  W.  02. 

i  95  (Mo.App.)  Estoppel  may  arise  from  si- 
lence or  passive  conduct  of  one  who  has  knowl- 
edge the  facta,  and  whose  duty  it  is  to  speak 
if  such  alienee  is  misleading,  since  such  si- 
lence is  In  effect  a  "repreaentation." — Palmer  v. 
Welch.  164  S.  W.  43S. 

(C)  Peraoaa  Affected. 

S  96  (Mo.)  ^Vbere,  at  the  time  city  lots  are 
purchased,  a  railroad  has  been  built  along 
abutting  streets  with  the  consent  of  the  gran- 
tor, the  purchaser  will  be  estopped  to  subse- 
quenUy  object  to  the  maintenance  of  the  tracks 
along  those  atreets.- Ettenson  v.  Wabash  R. 
Co.,  154  S.  W.  785. 

(D)  Hmttera  PreelvAed* 

S  1 02  (Tex.Civ.App.)  Where  a  materialman 
agrees  with  a  contractor  to  furnish  lumber  la 
accordance  with  certain  Dlans,  and  the  plane 
are  changed,  unknown  to  nim,  so  as  to  require 
more  lumber,  the  owner  can  be  held  liable  be- 
cause of  eatoppd  by  conduct  only  for  the  value 
of  the  additional  lumber  required. — Marks  v. 
Jones,  154  S.  W.  618. 

(B)  Pleadlav.   Bvldenee,   Trial.  mmA  Km- 

Tlevr. 

I  110  (Mo.)  The  defense  of  estoppel  against 
the  assertion  of  title  to  property  is  not  availa- 
ble in  an  equity  suit  otherwise  than  by  plead- 
ing.—Dibert  V.  D'Arcy,  154  S.  W.  1116. 

I  115  (Tex.CiT.App.)  Where  the  petition,  in  a 
materialman's  action  against  an  owner  for  the 
price  of  lumber  furnished  a  contractor,  stated  a 
cause  of  action  based  solely  on  estoppel  by 
conduct,  it  was  error  to  admit  proof  of  defend- 
ant's direct  promise  to  pay  the  debt.— Marks 
V.  Jones,  164  S.  W.  618. 

EVIDENCE. 

See  Adultery;  Adverse  Possession,  SS  18,  57, 
85,  88.  112.  114;  Affidavits;  Animals;  Ap- 
pekl  and  ISrror,  fi{  197.  205,  230.  232,  247. 
548,  549.  600.  602.  728,  738,  882.  1001-1008, 
1009,  1011,  1027,  1047,  1(K}0-1058,  1212 ;  As- 
sault and  Battery,  {  02 ;  Attachment :  Bail- 
ment: Bills  and  Notes,  SS  402,  404,  517; 
Boun'Iaries,  §{  37.  55;  Breach  of  Marriage 
Promise;  Brokers,  SS  86,  86;  Bnr^y.  M 
28,  i\s.  41;  Carriers,  (1  133.  228.  246,  640, 
348:  Cnnstitutioiml  Law.  S  48;  Continnnncc, 


1054.  1091,  1121,  1134,  1137,  1169,  1170; 
DamnsPH.  fiS  171.  174,  208;  Death,  g  58; 
Deeds.  S§  lift;,  211;  Divorce.  Sli  10!)-i:!;!, 
303,  l';iJ'cm»-iits,  §  3fi ;   Kjeclmeiit,  fiS  94, 

05;  Ijniiii  lit  I>"main,  S  202:  Kstopiiel,  Si 
63-1 1"> ;  i  : -MTU tors  and  Administrators,  { 
307;  I'also  I 'r.' tenses,  g  49;  I'inding  Lost 
Goods,  g  7 ;  rni  KiTy,  U  39.  44,  47 ;  Fraud, 
{{  54,  58;   Fraudulent  Conveyances,  {  295; 
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Gaminsr.  1  04;  Hlriiwara,  |  90;  Homeatead, 
|§  67%,  163,  181 ;  Homicide,  {I  142,  109-257. 
SOO,  3%,  310,  332,  339;  Husband  and  Wife, 

{8  131,  282 ;  Incest,  1  16  ;  Indictment  and  In- 
ormation,  6^  65 ;  InfantB.  H  39,  78 ;  Injunc- 
tion, H  267,  281 ;  Inniraace,  H  646,  658, 
664,  666,  817;  Intoxicatinr  Liquors,  f  236; 
Judgment,  {  495;  Larceny,  |S  40,  45.  49;  U- 
bel  and  Slander,  i$  4,  104,  106;  Limitation 
of  Actions,  g  199;  Logs  and  Logging;  Lot- 
teries; Master  and  Servant,  18  80-296;  Me- 
chanics' Uens,  8S  279,  280;  Mortgages,  §S 
270,  319;  Municipal  Corporations,  §3  706, 
819;  Names;  Negligence,  88  121,  122,  136; 
New  Trial.  18  101-1(».  116,  140;  Nuisance,  If 
49,  60;  Obstructinff  Justica;  Partition,  « 
63,  113;  PartnershTp,  8  53;  Perjury.  8  34; 
Physicians  and  Surgeons;  Pleadinc,  S  4^10- 
Principal  and  Agent,  §  80;  Kni!r,mds.  8 
189,  222,  282,  395,  398.  4S0.  4S1 ;  itane,  | 
17,  48;  Reformation  of  Instruments,  8§  44, 
45:  Release.  8  55;  Bnl.hi'rv:  Sales,  §S  53, 
883,  397;  Shipping,  »  sn.  132:  Stroot  Rail- 
roads, §8  57,  110,  112,  111:  Sulirn-iition.  8 
41;  Taxation,  5  789;  'IVIegraplis  aini  Tcle- 

5 hones.  8  45;  Treapass,  8  67;  Trespass  to 
•n  Title,  f  41 ;  Tnal,  |8  143,  169.  191,  194, 
19S.  199,  244.  250,  252,  260,  261.  360;  Trover 
and  Conversion,  8  34;  Trusts.  8  89;  Vendor 
and  Purchaser,  88  242.  316 :  Waters  and  Wa- 
ter CouraeB,  H  178,  179:  Wllla,  H  55,  166. 
330 ;  Witnesses. 

Z.  JUDICIAL  NOTICE. 

1 5  (Mo.)  The  court  will  take  judicial  notice 
that  there  is  such  a  difference  between  street 
railroads  and  steam  railroads  that  a  right  of 
way  for  street  railroads  would  not  .authorize 
the  construction  of  a  steam  railroad.— Etten- 
Bon  V.  Wabash  B.  Co..  154  S.  W.  785. 

16  (Tex.CiT.App.)  The  Court  of  Civil  Ap- 
peals will  take  judicial  notice  of  when  a  rice 
crop  is  matured  and  gathered  in  the  state.— 
Matagorda  Caoal  Co.  t.  Markbam  Irr.  Co.,  154 
S.  W.  1176. 

{  17  (Mo.)  Judicial  notice  Is  taken  that  the 
11th  day  of  October  cannot  fall  upon  the  first 
Monday  of  the  month.— Garth  v.  Motter,  154 
S.  W.  733. 

122  (Mo.)  The  Supreme  Court  cannot  take 
judicial  notice  that  the  "St.  Louis  &  Iron  Moun- 
tain Ballroad  Company"  was  the  predecessor 
of  the  "St.  Louis,  Iron  Mountain  &  Southern 
Bailway  Company."— City  of  St.  Louis  v.  St 
Louis,  I.  M.  &  S.  By.  Co.,  154  S.  W.  66. 

8  22  (Mo.)  The  stock  exchange  is  so  much  a 
part  of  the  financial  method  of  our  time  that 
the  courts  will  take  judicial  notice  of  ite  een- 
eral  nature.— Dibert  v.  I^Arcy,  154  S.  W.  1116. 

8  34  (Ky.)  The  state  courts  must  take  judi- 
cial notice  of  acts  of  Co ngreas.— Louisville  &  N. 
B.  Co.  V.  Woodford,  164  S.  W.  1083. 

1 41  (Mo.)  The  Missouri  Supreme  Court  takes 
judicial  notice  of  the  days  upon  which  tlie 
Kansas  Court  of  Appeals  convenes.— Oarth  v. 
Motter,  154  8.  W.  733. 

II.  FBESUMPTXONS. 

8  59  (Mo.App.)  In  an  action  for  death.  It 
is  presumed  that  deceased  did  not  commit  sui- 
cide.—Peperkorn  V.  SL  Louis  Transfer  By.  Co., 
164  S.  W.  836. 

8  67  (Tex.Civ.App.)  Where  plaintiff  in  tres- 
pass to  try  title  claimed  as  neir  of  his  half- 
brothers,  whose  mother  was  shown  to  have  been 
divorced,  it  could  not  be  presumed  that  tUs  sta- 
tus continued,  and  that  she  did  not  remarry  and 
have  other  children.— Steddum  v.  Kirby  Lumber 
Co.,  154  S.  W.  273. 

IV.  ItiXEVAKCT.MATEBIAI.rrT,AND 

OOHFETBirCT  IN  OENERAI.. 
<A)  Pacta  In  Issue  and  Bclevut  to  Issaes. 

8  99  (Tex.Civ.App.)  The  meaning  of  the  word 
"relevant,"  as  applied  to  evidence,  ii  that  which 


directly  relates  to  the.  Issue  made  bj  tiie  plead* 
ings.— Wells  Fargo  &  Co.  Expreee  t.  Gentry, 

iM  S.  W.  363. 

i  IM  (Tex.Civ.App.)  In  an  action  to  compel 
the  execution  of  a  deed,  where  defendant  claim- 
ed that  plaintiff  was  only  a  tenant  from  month 
to  montn,  and  had  been  given  notice  to  vacate, 
and  that  she  was  behind  In  her  rent,  there  be- 
ing no  issue  as  to  this,  evidence  to  contradict  it 
that  she  was  very  cloee  and  thrifty  was  proper- 
ly excluded.— Boiders  v.  Dooley,  154  S.  W.  614. 

I  M  3  (Mo.App.)  The  value  of  a  honee  cannot 
be  proven  by  the  amount  of  the  inaorance 
policy  thereon,  and  the  policy  is  InadmiSBible 
ror  ^hat^uipoee.- Manning  t.  McCloxe,  154 

(B)  Res  Gestw. 

8  121  (Tex.Civ.App.)  In  an  action  against  an 
express  company  for  damages  to  fish  shipped, 
evidence  that,  while  witness  and  another  were 
re-icing  fish  at  a  railroad  station,  such  other  r«*- 

moved  the  top  from  the  fish  barrels,  and  said. 
"The  fish  don't  need  any  ice,"  was  not  admis- 
sible aa  res  gests,  being  hearsay. — Wetis  Fargo 
&  Co.  Express  v.  Gentry,  154  S.  W.  3S3. 

8  123  (Mo.App.)  Statement  of  plaintiCTs  fa- 
ther, a  few  minutea  after  a  train  ran  into  his 
team,  in  answer  to  a  question  as  to  bow  it 
happened,  is  not  part  of  the  res  ^tae,  but  a 
narrative  of  a  past  event,  constituting  hearsay. 
—Dudley  v.  Wabash  B.  Co.,  154  S.  W.  462. 

8  126  (Mo.App.)  A  declaration  by  one  falling 
from  a  freigbt  train,  made  within  two  minutes 
after  the  injury  while  he  was  still  under  the 
car,  "if  they  had  not  •toH>ed  so  soon  this  never 
would  have  happened,"  was  admissible  as  res 
frestfe.— Giles  v.  Mlnouri  Pac  By.  Co.,  154  S. 
W.  852. 

(O)  Umnas  FMta  TvuMUStloaa. 

8  130  {Tex.Civ.App.)  Where  a  compress  com- 
pany was  charged  with  having  been  a  party 
to  a  fraudulent  division  of  certain  cotton  bales 
shipped  to  plaintiff  aa  full  bales,  evidence  that 
several  months  prior  to  the  transactioa  the 
shipper's  alleged  partner  asked  another  dif- 
ferent compress  operator  to  divide  certain 
cotton  bales  waa  inadmissiUe.— Wichita  Falls 
Compress  Go.  v.  W.  !».  Moody  &  Col,  154  S. 
W.  1032. 

g  142  (Tex.OiT.App.)  Wbm  market  Talae  of 
cattle  at  one  place  waa  In  laane,  evidence  as 

to  value  at  another  place  was  competeat,  where 
the  value  at  both  places  was  shown  to  be  the 
Bame.--Ft.  Worth  &  B.  Q.  By.  Go.  t.  Poindex- 
ter.  154  S.  W.  581. 

'  (IB)  CompeteBcr. 

8  151  (Tex.Civ.App.)  Where,  In  trespass  to  try 
title,  a  witness  had  testified  to  the  tkcta  relied 
on  to  show  that  he  and  his  cograntor  were  im- 
posed on  in  executing  a  warranty  instead  of  a 
quitclaim  deed,  as  intended,  it  was  not  error  to 
refuse  to  permit  him  to  farther  testify  as  to 
his  state  of  mind,  or  bis  reascns  for  believing 
he  executed  a  quitclalm^Hame  t.  Daraey,  154 
S.  W.  255. 

8  151  (Tex.C^v.App.)  One  who  jumped  from 
a  train  after  it  got  36  yards  beyond  the  de- 
pot, and  while  It  waa  going  eight  or  ten  miles 
an  hour,  it  having  started  while  he  was  assist- 
ing his  family  to  seats  thereon,  may  not,  aa 
regards  the  question  of  his  contributory  neg- 
ligence, testify  that,  when  he  jumped,  be 
thought  he  could  do  M>  in  safety.— Gulf,  C.  ft 
8.      By.  Co.  T.  OneM,  154  8.  W.  1060/ 

V.  BE8TAin>nB001IBABTEVXDBirO& 

8  186  (Ky.)  In  absence  of  a  record  the  isso- 
auce  of  execution  can  only  be  shown  by  clear 
and  convincing  evidence.— Gotee  t.  Gnvea,  154 
8.  W.  8ti6. 
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(A)  iratu*.  Form,  ud  laetdamtM  Im  Cl«a- 

S208  (Mo.)  Statements  and   anecationi  In 

at^ndoned  pleadings  are  competent  evidence 
against  tbe  party  making  them.— Ettenaon  t. 
Wabash  R.  Co.,  154  S.  W.  785. 

S  208  (Mo-App.)  Abandoned  pleadings  are 
competent  as  admindons  only  against  the  par- 
ties to  tbe  litigation.— Fink  t.  Kansas  City 
Southern  Ry.  Co.,  154  S.  W.  1134. 

S2I3  (Tex.Clv.App.)  Evidence  of  negotia- 
tions,  in  an  endeavor  to  secure  a  compromise  of 
claimed  damages,  is  not  admissible  in  an  action 
on  tbe  claim ;  the  negotiations  having  failed.— 
Texas  Co.  t.  Strange,  154  S.  W.  827. 

(O)  Bx  GrMtOPS,  Former  Ownora.  or  Prlv- 
tmm, 

i  229  (Ky.)  Consent  to  the  correction  of  a 
mistake  in  tbe  description  of  a  deed,  to  be 
available,  mnst  be  the  consent  of  tne  last 
claimant  tbeieunder,— Bennett  JelUco  Goal  Co. 
V.  East  JelUco  Coal  Co.,  154  S.  W.  922. 

(D)  By  Affenta  or  Otlier  Rcpreaeat&tlvoa. 

1 243  (Ark.)  Where  the  manager  of  a  compa- 
ny vbicb  porcliased  a  bakery  from  a  former 
manager,  who  had  contracted  for  flour  from 
a  mill,  notified  the  mill  and  refused  to  take  tbe 
tlour  unless  the  price  was  reduced,  and  testi- 
fied that  the  former  manager  suggested  the  mak- 
ing of  tbe  proposition,  the  pzoposition  was  ad- 
missible as  against  tbe  former  manager,  when 
sued  by  the  third  person  on  tbe  contract.— 
Wendt  v.  Ismert-Hincke  Milling  Co.,  154  S.  W. 
104. 

1 243  (Tez.OlT.App.)  Statement  of  defendant's 
agent  subsequent  to  plaintlfiTs  Injury,  and  not 
while  the  transaction  was  pending,  that  plain- 
tiff should  not  worry  about  his  job,  that  it  was 
not  his  fault,  and  defendant  would  take  care  of 
bim  was  a  mere  opinion,  not  admissible  am  ins t 
defendant  in  an  action  for  the  injury.— Texas 
Co.  V.  Strange,  154  S.  W.  327. 

§  244  (Ey.)  In  an  action  against  a  railway 
news  agency  for  injuries  from  the  explosion  of 
a  pop  bottle  furnished  a  newsboy  for  sale,  evi- 
dence of  statements  by  the  news  company's 
manager  after  the  accident  that  he  bad  com- 
plained to  the  manufacturers  as  to  the  high 
pressure  of  tbe  iMittles  several  times  before  the 
accident,  and  they  had  agreed  to  reduce  the 
nressnre,  was  not  admissible. — Stone  v.  Van 
Noy  Railroad  News  Co..  154  S.  W.  10»2. 

§244  (Tex.CiT.App.)  Acts  and  declarations  of 
a  railroad  station  agent,  antborized  to  contract 
that  the  railroad  would  furnish  cars  at  a  certain 
place  and  date,  with  reference  to  fats  agreement 
to  do  so.  are  admissible  when  a  controversy  arises 
as  to  what  bis  agreement  was.— Pecos  A  N.  T. 
Hy.  Co.  V.  Bishop.  154  S.  W.  805. 

In  an  action  for  damages  to  a  shipment  of 
cattle,  testimony  of  a  witness  to  a  conversation 
between  defendant's  agent  and  plaintiff  as  to 
plaintiffs  order  for  cars  for  a  certain  date  and 
tliat  the  agent  exhibited  to  witness  thu  record 
showing  that  plaintiff  had  ordered  the  cars  for 
that  date,  not  Inadmissible  as  hearsay. 
—Id. 

S244  (Tex.Civ.App.)  A  notation,  by  an  em- 
TAoy€  of  a  carrier  on  tbe  expense  bill: 
"Eight  cows  more  or  less  stove  up.  *  *  • 
Some  few  skinned,  apparently  by  rough  han- 
dling"— is  admissible  in  an  action  for  injury 
to  the  live  stock  shipment ;  a  predicate  being 
laid  by  a  sbowing  of  authority  in  such  empIoy4 
to  make  the  notation.— Quanah,  A.  &  P.  By. 
Co.  V.  Galloway,  154  S.  W.  053. 

f250  (Tez.Civ.App.)  Acts  of  tbe  principal 
debtor  committed  after  tbe  making  of  toe  guar- 
anty are  not  binding  on  the  guarantor,  where 
not  ratified  ^  him.— ^all-Carden  Co.  v.  Hompb- 
rey,  154  S.  W.  606. 


THI.  DEGUUIATIONS. 

(A)  SAt«r«,  Form*  aad  iMldeste  la  Gea- 
orml. 

{271  (Ark.)  On  an  Issue  of  execution  of  a 

note  to  plaintiff's  decedent,  it  was  error  to  per- 
mit plaintiff  to  show  declarations  by  decedent 
that  defendant  had  executed  .the  note  in  his  fa- 
vor, and  that  decedent  owned  it— Gaffey  t. 
Allison.  164  S.  W.  202. 

IX.  HEARSAY. 

S3I4  (Tex,Civ.App.)  It  was  error  to  admit 
hearsay  evidence  of  a  defendant  where  be  was 
in  default,  and  tbe  only  effect  thereof  would  be 
to  bind  bis  codefendanL  who  was  not  a  party 
to  the  conversation.— Wukirsou  v.  Bradford,  164 
S.  W.  et»i. 

1 317  (Mo.App.)  In  a  personal  injury  action, 
evidence  of  how  another  said  the  injury  oc- 
curred is  inadmissible,  being  hearsay. — Bowman 
V.  Marceline  Coal  &  MinTng  Co.,  154  S.  W. 
891. 

ZI.  PAROI.   OB  EXTBIN8IO  EVI- 
DENCE AFFECTING  WBITIMOS. 

(A)  Contradlotlnv,  VactImk.  or  Addtav  to 
TermM  of  IVrittva  InKtramem. 

$393  (Ark.)  Where  the  court  finds  that  a 
landlord  was  gnilty  of  do  fraud  in  making  tbe 
lease,  an  award  of  damages  for  defective  con- 
dition of  the  roof  and  failure  to  repair  cannot 
be  Bostained,  in  tbe  absence  of  covenant  to  re- 
pair or  warranty  of  condition,  as  such  recovery 
would  be  adding  terms  to  tbe  lease. — Bloch  v. 
Tucker,  154  S.  W.  1140. 

{417  (Tex.Civ.App.)  Where  a  contract  ispart- 
If'  in  writing  and  partly  In  parol,  proof  to  estab- 
lish the  parol  part  does  not'  change,  vary,  or 
contradict  tlie  writing.— Williams  v.  Walter  A. 
Wood  Moving  ft  Reaping  Machine  Co.,  164  S. 
W.  368. 

S420  (Tex.Clv.App.)  In  an  action  between 
tbe  original  parties  to  a  contract  for  the  sale 
of  ^oods,  evidence  that  it  was  delivered  on  con- 
dition that  it  would  not  become  binding,  unless 
the  buyer  subsequently  ordered  the  goods  ship- 
ped, was  competent,  and  required  a  judgment 
For  the  buyer.— Meelu  v.  Holmes  Commerce  Co., 
154  S.  W.  365. 

(B)  ISTalidatlBsr  Written  lastramentk 

8  434  (Ky.)  It  was  not  ground  for  the  re- 
scission of  a  written  contract  of  purchase  of 
Fruit  jars  that  tbe  jars  did  not  come  up  to  ex- 
travagant representations  made  by  tbe  salesman, 
not  contained  in  the  contract,  where  the  con- 
tract was  simple,  and  was  read  by  tbe  buyers 
before  they  signed  it— Crawford  ft  Gatlin  v.  M. 
Livingston  &  Co.,  164  S.  W.  407. 

1434  (Ho.App.)  Recitals  in  a  bill  of  sale  of 
automobile  tbat  the  Instrument  contained  tbe 
pntirc  contract  held  not  to  preclude  tbe  buyer 
From  showing,  in  a  suit  to  rescind,  fraudulent 
I  misrepresentations  by  the  seller's  agent  as 
to  tbe  condition  of  the  machine.— Tiffany  v. 
Times  Square  Automobile  Co.,  154  S.  W.  866. 


(G)  Separate  or  Sabseqnoat  Oral  Avree- 
ueat. 

S44I  (Ark.)  Where  a  written  contract  for 
Bubscriptions  to  the  stock  of  an  industrial  cor- 
poration did  not  limit  the  capital  stock  to  any 
particular  amount,  parol  evidence  was  inadmis- 
sible to  show  that  in  procuring  the  subscriptions 
it  was  represented  that  tbe  amount  of  the  cap- 
ital stock  would  be  $10,000,  whereas  tbe  com- 
pany was  incorporated  at  $25,000.— Snodgrass 
V.  E.  A.  Zander  &  Co.,  154  S.  W.  212. 

8  443  (Ark.)  Where  a  written  and  a  verbal 
agreement  are  contemporaneous,  and  the  verbal 
contract  is  one  of  tbe  conditions  on  which  the 
writing  was  executed,  evidence  as  to  the  ver- 
bsl  agreement  is  not  inadmissible  under  the 
rale  tnat  parol  testimony  Is  Inadmissible  to 
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Tai7  a  writinf.— Uariannn  Hotel  Co.  Lirer- 
more  Foandry  &  Machine  Co.,  IM  S.  W.  962. 

4jn   ConHtmotloa  or  ApplleatlOM  Lam- 
of  Written  laatvnmomt. 

S  455  (Mo^pp.)  Where  a  woM  nsed  In  a  con- 
tract has  an  ordinary  and  common  meaning,  it 
is  neither  nMessary  nor  proper  to  introdace 
«xtriDaic  evidence  to  show  what  that  meaning 
is.— Jenkios  t.  SpriDgfield  Redut:tion  &  Chem- 
ical Co.,  154  S.  W.  iS82. 

§461  (Mo.App.)  Where  a  deed  proTided  that 
the  grantee  asaumed  the  incumbranfe  on  the 
land,  it  could  be  shown  by  parol  that  It  waa 
not  Intended  to  include  a  particular  incum- 
brance  which  the  parties  did  not  have  in  mind. 
-Palmer  r.  Welch,  154  S.  W.  433. 

1 461  (Uo.App.)  Where  a  contract  provided 
that  corporation  to  be  formed  would  take  over 
.all  tankage  of  a  fertilizer  plant  at  a  specified 
price,  it  could  not  be  shown  by  parol  Uiat  all 
fertilizer,  as  well  as  tankage,  except  that  in 
sacks,  was  intended'  to  be  included.— Jenkins  v. 
S^)ri^eld  ReductioD  *  Chonical  Ca,  154  S. 

1 46 1  (Tex.CiT.App.)  A  deed,  onambignoos  on 
Its  tace,  cannot  be  shown  by  parol  to  have  been 
intended  to  pass  only  the  grantor's  interest  in 
the  land  as  his  father's  heir,  and  not  that 
which  he  took  under  his  father's  deed  to  him, 
made  in  fraud  of  creditors.— Scarboroagh  t. 
Hlonnt.  154  8.  W.  812. 

Xn.  OPimOK  EVIDEKCC 

tA)  ConclnaloiiM  and  OpInloBM  of  Wltnen* 
es  In  General. 

1 471  (McApp.)  Where  a  witness  had  tes- 
tifaed  to  the  experience,  competency,  and  so- 
briety of  an  engineer  who  operated  the  hoists 
in  a  mine,  the  exclusioo  of  a  question  whether 
the  engineer  was  a  good,  safe  man  was  proper. 
'Calling  for  the  witness'  opinion  as  to  whether 
the  engineer  was  negligent  on  the  occasion  of 
the  injury  for  which  a  recovery  w^as  soughL 
— Bowman  v.  Marceline  Coal  &  Mining  Co., 
154  S.  W.  891. 

8  471  (Tex.Civ.App.)  Testimony  that,  in  the 
witness'  opinion,  the  mine  where  plaintiff  was 
injured  was  operated  in  compliance  with  the 
state  mining  laws  was  properly  excluded. — Con- 
sumers' Lignite  Co.  v.  Hubner,  154  S.  W.  249. 

Testimony  that  the  entries  and  driveways  of 
the  mine  where  plaintiff  was  injured  were  In  a 
safe  condition,  being  a  conclusion  of  the  wit- 
ness, was  properly  excluded.— id. 

g47l  (Tex.Civ.App.)  On  an  issue  in  trespass 
to  try  title  as  to  whether  witness  and  his  gran- 
tor had  been  fraudulently  induced  to  execute  a 
ft'arranty,  instead  of  a  quitclaim,  deed  to  D., 
■evidence  that  witness  considered  that  D.  was  a 
benefactor  of  certain  heirs  and  that  the  deed 
to  U.  was  virtually  to  such  heirs,  was  properly 
excluded.— Hume  v.  Darsej-,  154  S.  W.  255. 

On  an  issue  as  to  whether  it  was  intended  by 
the  intervening  defendants  to  execute  a  quit- 
claim, instead  of  a  warrant}*,  deed  to  D.,  evi- 
dence of  a  witness,  who  was  present,  that  he 
understood  the  deed  waa  to  be  a  quitclaim  held 
properly  excluded. — Id, 

8  471  (Tei.Civ.App.)  In  a  buyer's  action  for 
defects  in  a  traction  engine  purchased,  testi- 
mony of  engineers,  who  had  had  charge  of  the 
engine,  that  it  was  absolutely  new,  and  bad 
not  been  run  enough  to  injure  it,  was  a  state- 
ment of  facts  and  not  opinion.— Lind  v.  Reeves 
&  Co.,  104  S.  W.  2(f2. 

g47l  (Tex.cav.App.)  The  testimony  of  the 
manager  of  a  mercantile  company  that  such 
company  was  indebted  to  the  plaintiff  in  a  cer- 
tain sum  was  not  a  statement  of  an  opinion, 
but  of  fact.— banner  v.  Walker-Smith  Co.,  154 
S.  W.  2»5. 

1471  (Tex.CiT.App.)  The  answer  of  the  wit- 
ness who  accompanied  a  shipment  of  cattle  for 
a  part  of  the  way  that,  with  one  exception, 
h«  bad  nerer  seen  a  train  handled  so  rongbly  or 


so  much  jerMng,  stated  rongh  handliiv  as  a 
fMt— fteos  *      T.  Ky.  Co.      Bishop.  154  & 

W.  3(*6. 

1472  (Tex.CiT,App.)  In  an  action  for  damag- 
es to  a  shipment  of  cattle,  testimony  that  the 
cara  were  handled  with  care  was  properly  ex- 
cluded as  stating  an  opinion  and  condunon  on 
a  mixed  question  of  law  and  fact,  of  which  the 
jury  were  the  triers.— Peco«  &  N.  T.  Ky.  Co.  t. 
Biabop,  154  S.  W.  im. 

$474  (Mo.App.)  Where  plaintiff  stated  Hut 
be  waa  acquainted  with  the  market  value  of 
land  which,  through  defendants'  misrepreaen- 
tations,  he  was  induced  to  accept  in  exchange 
for  a  stock  of  goods,  he  is  competent  to  testify 
to  its  value  in  the  absence  of  evidence  showing 
that  he  did  not  know  it. — Manning  v.  McClure, 
154  S.  W.  803. 

1474  (Tex.CiT.App.)  On  statements  of  a  wit- 
ness that  be  saw  i^aintiff's  cattle  while  await- 
ing shipment,  and  accompanied  the  ahipment. 
and  that  be  had  16  years'  experience  handliaf: 
cattle,  held,  that  he  waa  competent  to  state  that 
cattle  shrank  about  50  pounds  per  head  from 
the  time  he  first  saw  them  waiting  shipment 
until  they  reached  destination.— Pecos  &  N.  T. 
Ky.  Co.  T.  Bishop,  154  S.  W.  306. 

i  474  (Tex.CiT.App.>  Where  a  witness  waa  a 
car  repairer  for  nine  successive  years,  and  for 
four  or  five  years  bad  used  the  ladder  plaintiff 
was  using  when  injured,  he  had  knowledge  of 
the  facts  sufficient  to  render  admissible  his  testi- 
mony as  to  whether  spikes  at  the  bottom  of  the 
ladder  were  necessary.— Missouri,  K.  &  T.  By. 
Co.  of  Texas  t.  Hedric,  154  S.  W.  633. 

14741/2  (Ky.)  Whether  the  rod  upon  which 
a  painter  was  standing  and  the  breaking  of 
which  caused  his  injuries  was  placed  In  the 
structure  which  he  was  painting  to  stand  on 
or  to  steady  water  pipes  was  to  be  determined 
from  the  physical  facts,  and  not  from  the  opin- 
ions of  other  painters.— Gossett  v.  Kentucky 
Wagon  Mfg.  Co.,  154  -S.  W.  897. 

|498</2  (Tex.Civ.App.)  Whether  a  witness 
has  such  knowledge  of  the  facts  as  to  make  his 
opinion  of  value  is  In  a  great  measure  at  the 
discretion  of  the  trial  court.- Missouri.  K.  & 
T.  By.  Co.  of  Texas  t.  Hedric,  154  8.  W.  633. 

(B)  Sabjeeta  of  Bxvert  Testlmoar. 

8  519  CTex.Civ.App.)  An  en^ueer,  who  quali- 
ties as  an  exi>ert  on  engines,  may  give  bis  opinion 
as   to  whether  an  engine  with  which  he  is 
familiar  is  new. — Lind  v.  Reeves  &  Co.,  154 
\V.  262. 

(O  CompetenoT  of  BxpertB. 

1539  (Tex.Civ.App.)  Where  a  witness  had 
been  a  car  repairer  for  nine  successive  years 
and  for  four  or  five  years  had  used  the  ladder 
plaintiff  was  using  when  injured,  he  was  com- 
petent as  an  expert  to  testify  as  to  whetht-r 
spikes  at  the  bottom  of  the  ladder  were  oeces- 
sary.— Missouri,  K.  &  T.  Ry,  Co.  of  Texas  r. 
Hedric,  154  S.  W.  633. 

8  542  (Tex.Civ.App.)  On  statements  of  a  wit- 
ness as  to  bis  experience  in  scaling  timber  and 
as  to  his  examination  of  the  timber  on  land  In 
controversy,  held,  that  he  was  com|>etent  to 
give  an  opinion  as  to  the  amount  of  timber  tak- 
en therefrom.— Calleu  v.  Ct^llns,  154  S.  W. 
073. 

I  543  (Tex.Civ.App.)  On  testimony  tbat  wit- 
ness knew  the  location  of  the  land  In  controver- 
sy, and  had  a  correct  idea  of  what  constituted 
market  value,  and  knowledge  of  the  timtxr 
market  in  that  locality  at  the  time,  althoogh  he 
did  not  remember  any  sales  at  that  particular 
time,  held  that  he  was  competent  to  tustitf  as 
to  the  market  value  of  timber  takra  therefno. 
— Callen  v.  Collins,  154  S.  W.  673. 

1 546  (Tex.CiT.App.)  Whether  a  witness  U 
qualified  as  an  expert  Is  a  question  for  the  deter- 
mination of  the  trial  eotiit.— Missouri.  K.  &  T. 
Ry.  Co.  of  Texas  v.  Hedric,  164  S.  W.  fSSS, 
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(D)  BvHmlAatlOB  «f  Bx*«rt«. 

I  553  C^6X.avJipa.)  A  hypothetical  question 
ivas  not  improper  because  It  did  not  embrace 
;}reci8ely  the  laocuage  of  the  evidence,  where  it 
crave  suostantially  what  the  evidence  showed.— 
Trinity  &  B.  \7bj.  Co.  t.  McCnne,  154  8.  W. 

'ziv.  wBiaHT  AMD  MvmfssmxoT, 

$  584  (&lo.)  Evidence,  of  whatever  description 
must  yield,  in  so  far  as  it  contllcti  with  admit- 
ted or  clearly  established  facts.— Zehnder  v. 
Stark.  154  S.  W.  92. 

i  588  (Mo.App.)  The  court  may  wholly  dis- 
regazd  the  evidence  of  a  witness  who  testified 
that  a  19  year  old  boy  snccessfnlly  boarded  a 
freight  car  mnning  at  express  train  speed,  and 
also  that  such  train  was  brought  to  a  sadden 
stop  within  ten  feet.— Giles  v.  Missouri  Pac.  Ky. 
Co.,  154  S.  W.  862. 

I  594  (McApp.)  Tba  mle  that  the  jury  has 
a  right  to  find  against  oral  testimony,  though 
iincoDtradicted,  will  'not  allow  them  to  treat 
their  disbelief  of  defendant's  uncontradicted  teg- 
timoiv  that  be  did  a  thing  as  supplying  the  lacli 
of  attarmative  evidence  required  of  plaintiff  un- 
der his  burden  of  showing  defendant's  failure 
to  do  the  act.— Spain  t.  Burch,  154  8.  W.  172. 

EXAMINATION. 

See  Evidence.  S  653 ;  Witnesses.  ||  240-248. 

EXCEPTIONS. 

See  Appeal  and  Error,  §  270;  Criminal  Law,  Si 
1054,1056;  Judicial  Sales;  Pleading,  i  228 ; 
SUtutes,  I  228. 

EXCEPTIONS,  BILL  OF. 

See  Appeal  and  Error.  »  499,  544,  547,  649, 
654,  im,  671,  68S,  662,  713 :  Criminal  Law, 
U  ^217966,  1090-1092,  1095,  1114. 

I.  HATVBE,  FOBM,  AHP  CORTBlfTB 
IH  OEMEBAXi. 

S22  (Ky.)  A  recital  in  the  bill  of  exceptions 
ttmt  ."defendants  moved  the  court  to  give  the 
jury  instructions  marked  1,  2,  8,  and  4  (see 
page  —  for  instructions},"  did  not  include  such 
instrnctions  in  the  bill  of  exceptions.— Mudd  v. 
Shroader.  154  8.  W.  21. 

EXCESSIVE  DAMAGES. 

Sae  Damages,  |S  131,  132. 

EXCHANGE  OF  PROPERTY. 

See  Appeal  and  Error,  |  1050;  Brokers, 
:,G,  €f,  65,  80,  84,  80,  88;  Evidence,  8  474; 
Fraud,  i8  11,  41,  58;  Pleading,  8  7. 

f3  (Ky.)  Negotiations  between  the  parties  to 
an  alleged  exchange  of  property  held  insufficient 
to  constitute  a  meeting  of  minds. — Henry  v. 
Kppser,  154  S.  W.  871 

Where  a  contract  tor  the  exchange  of  real 
property,  even  though  executed  by  one  of  the 
parties  was  never  delivered  to  the  other,  it  was 
not  enforceable.— Id. 

8  3  (Mo.App.)  Where  one  of  three  owners  of 
land  made  representations  as  to  its  value  as 
a  positive  fact,  and  called  in  one  of  the  other 
owners  who  had  seen  the  land,  the  statement 
of  the  owner,  who  made  the  representations, 
that  be  bad  never  seen  it  does  not  make  them 
mere  expressions  of  opinion. — Manning  v.  Mc- 
Cture,  154  S.  W.  803. 

Where  defendants.  by  fraudulent  misrepresen- 
tations, induced  plaintiff  to  exchange  a  stock 
of  gooda  for  land,  plaintiff  cannot  be  denied 
a  rpscission  because,  for  convenience,  he  gave 
in  biB  own  name  a  deed  of  trust  to  secure 


mooey  owed  by  defendants  and  rigned  the  note 
secured  by  that  liwtrument — Id. 

8  5  (Ho.App.)  Where  defendants,  by  fraud- 
ulent misrepresentations,  induced  plaintiff  to 
trade  a  stock  of  goods  for  land,  and  plaintiff 
rescinded  the  contract,  a  tender  of  a  reconvey- 
ance was  unnecessary  where  the  defendants  bad 
refused  to  receive  the  land  from  plaintiff  un- 
der any  circumstances. — ^Manning  t.  McGlure, 
154  S.  W.  803. 

EXCHANGES. 

See  Evidence,  f  22 ;  Pledges,  |  sa 

EXECUTION. 

See  Creditors'  Suit,  |  46;  £videne«.  8  186; 
Judicial  Sale*;  Pleading,  |  & 

Z.  KATURE  AHD  BSBENTIAIA 
nr  OEKERAI.. 

87  (Ky.)  Under  Ky.  St.  8  2514,  barring  an 
action  on  a  judgment  after  15  years  from  the 
last  execotion,  and  Civ.  Code  Prac.  \  401.  per- 
mitting an  execution  upon  a  judgment  until 
barred  by  limitations,  though  no  execution  had 
been  previously  issued  within  a  year  and  a  day. 
an  execution  cannot  be  issued  on  a  judgment 
barred  by  limitations- Gotee  v.  Graves,  154  S. 
W.  386. 

IV.  LIEll.  LEVY  OK  BXTEKT.  ANS 
CUBTODT  OF  PBOPEBTT. 

8  141  (Ky.)  Under  Ky.  St  8  1682,  pabsec.  3, 
and  section  16S4  providing  that  be/ore  a  sale 
the  officer  shall  cause  the  land  to  be  appraised, 
an  execution  sale  made  withot>t  a  prior  ap- 
praisement is  Told.— Angel  t.  Byars,  164  8.  W. 
1109. 

EXECUTORS  AND  ADMINrSTRATORS. 

See  Appeal  and  Error.  S  1170;  Courts,  8  231; 
X>escent  and  Distribution ;  Subrogation; 
Trial,  8  296 ;  WIUs ;  Witnesses,  8  139. 

VI.  AIXOWANGE  AKS  FAYUENT  OF 

oijum. 

(A)  Uabllltlea  of  BMtate. 

8  202  (Tex.Civ.App.)  The  debts  againSt  a  de- 
cedent constitute  a  lien  upon  all  the  property 
of  bis  estate,  subject  to  the  payment  oi  debts.— 
Gibson  V.  Oppenheimer,  164  8.  W.  604. 

(G)  Dlapated  Clalma. 

8  256  <Mo.App.)  Id  an  action  by  a  husband 
and  vrife  to  recover  for  services  rendered  the 
wife's  deceased  pandmother,  a  letter  written 
by  the  wife  stating  that  she  did  not  expect  to 
come  into  possession  of  anything  when  the 
grandmother  died  did  not,  as  a  matter  of  Uw 
estop  her  from  claiming  compensation  for  her 
services.— Lambert  t.  Hodgdon,  154  S.  W.  450. 

Vn.  DISTRIBXJTIOH  OF  ESTATE. 

8307  (M0.A1V.)  The  amount  paid  to  an  heir 
or  legatee  upon  the  first  annuEu  settlement  of 
an  administrator  would  not  be  evidence  as  to 
what  her  interest  would  amount  to  after  final 
settlement  and  order  of  diBtribution.-~EIam  t. 
Bond,  154  S.  W.  .S,SO. 

8  314  (Mo.App.)  An  action  brought  against 
an  adminitttrntor  before  final  settlement  or 
order  of  distribution  to  recover  an  alleged 
distributive  share  was  premature.— Elam  v 
Bond,  154  S.  W.  8.S0. 

Vm.  8AX.EB  AKD  CONVETAITCES  UW- 
DEB  OBDER  OF  COURT. 
<A>  Wlica  Authorised. 

8  327  (Ky.)  Under  a  will  directing  the  ex- 
ecutor on  the  death  of  the  life  tenants  to  seH 
the  land  without  restrictions  as  to  the  manner 
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of  sale,  the  cbancellor  properly  refused  to  di- 
rect the  executor  as  to  now  the  land  sboQld  be 
sold.— Morehead'i  Bi*r  t.  France,  154  S.  W. 

37a 

(B)  AppIleatlOM  mmA  Ord«v. 

J 337  (Mo.)  An  order  for  an  administrator's 
e  to  pay  debts  of  decedent  is  void  if  personal 
notice  was  not  served  on  resident  beirs  as 
required  by  Rev.  St  1900,  $  152 ;  notice  merely 

K publication  being  insafficieot— Jackson  T. 
ImeoD.  154  S.  WiTSg. 

(O)  Sal«. 

S383  (Ark.)  Under  Kirby's  Dig.  6  201,  au- 
thoriziog  tbe  probate  court  to  order  the  public 
sale  of  an  intestate's  interest  in  land  purchased 
by  Mm,  but  not  paid  for  at  bis  death,  an  order 
directing  tbe  administrator  to  aurrenaer  tbe  ti- 
tle bond  and  possession  of  tbe  land,  upon  can- 
cellation of  the  remainder  of  tbe  purchase  mon- 
ey notes,  was  witiiont  authority  and  not  binding 
npon  the  heira.— Smith  t,  Pinnell,  154  S.  W. 
497. 

388  (Tez.CiT.App.)  A  pnrchaeer  at  an  ad- 
ministratoPs  sale  acquires  only  such  interest 
aa  tbe  estate  owned.— Newton  t.  Elasterwood, 
164  S.  W.  646. 

(D)  Conv«7nee. 

S  397  (Mo.)  A  deed  of  an  administrator  de 
bonis  non  under  Rev.  St  1899,  8  167,  based 
on  a  sale  made  by  tbe  original  administrator, 
is  void,  wbere  it  does  not  recite  a  petition  for 
such  deed  as  provided  for  by  such  section,  and 
where  it  is  based  on,  a  report  of  sale  held  by 
the  administrator  de  bonis  non,  and  not  by 
the  administrator,  as  provided  for  by  section 
167.— Jackson  v.  Johnson,  154  S.  W.  769. 

X.  ACTIONS. 

1494  (Ky.)  An-  executor's  liability  for  dis- 
posing of  articles  required  by  statute  to  be  set 
apart  to  tbe  widow  was  a  personal  liability, 
and  the  judgment  against  nim  thereon  was 
therefore  properly  enforced  by  rule.— Fransell's 
Ez'r  T.  Franzell,  154  S.  W.  812. 

EXEMPLARY  DAMAGES. 

See  Damages,  fi  81. 

EXEMPTIONS. 

See  Homestead;  Shipidng,  |  120;  Taxation,  S 
241. 

I.  RATUBB  AHD  EXTENT. 
(B)  Peraoaa  BMtltled. 

{  19  (Mo.App.)  Where  tbe  husband  has  ab- 
sconded or  absented  himself  from  his  usual 

glace  of  abode,  even  though  in  doing  so  he  may 
ave  left  the  state,  tbe  wife,  under  Rev.  St. 
1809,  t_218S,  may  claim  exemptions  in  hisjrro^- 
ertv.-^.  Thomaa  &  Sou  t.  Brown,  154  S.  W. 
421 


m.  WATVXB  OB  FORFEXTUBE. 

$94  (Ky.)  A  mortgagor  had  no  right  to  any 
exemption  In  the  mortgaged  chattels,  though 
persunal  property  exemptioDB  were  not  refer- 
red to  in  the  mortgage.— Woods  t.  Davis,  154 

S.  W.  905. 

EXPERT  TESTIMONY. 

See  Criminal  Law,  H  448,  469;  Evidence.  {| 
519-553. 

EXPLOSIVES. 

See  Master  and  Servant,  $  217. 

ii  8  (Ky.)  If  a  soft  drink  manufacturing  com- 
jiany  did  not  knowingly  use  defective  bottles, 
It  is  not.  liable  for  injuries  caused  by  the  ex- 
plosion of  a  soft  drink  bottle  while  in  plain- 
tiEft  possession  for  retail  sale,  though  the  bot- 


tle was  in  ^t  defective. — Stone  r.  Yu  N<n 
Railroad  News  Co..  154  S.  W.  1092. 

In  an  action  against  a  railroad  news  agency 
for  injuries  by  the  explosioD  of  a  iK>p  bottle 
famished  a  newsboy  for  sale,  evidence  Aeld 
not  to  show  negligence  by  the  manuftfturer  of 
the  drink  in  using  defectiTe  bottles  or  cfaarglnc 
them  too  highly.— Id. 

EXPRESS  COMPANIES. 

See  Carriers,  { 1S8. 

EXTRADITION. 

See  Habeas  Corpus,  S  114. 


Sea  Brokers; 


FACTORS. 

Principal  and  Agents 


FALSE  PRETENSES. 

See  Criminal  Law.  {  149. 

i  34  (Mo.)  An  fnformatidn  for  false  pretens- 
es held  to  sufficiently  allege  that  complainant 
in  fact  delivered  and  transferred  to  defendant 
a  certain  check  by  which  he  was  defrauded. — 
State  V.  Gerbardt,  154  S.  W.  722. 

1 38  (Mo.)  Where  several  false  pretenses  are 
jointly  chanted,  it  is  only  necessai?  to  prore 
that  one  of  them  was  in  fact  untrue  in  order  to 
sustain  a  conviction,  and  tbe  others  may  be 
treated  as  surplusage. — State  t.  Grerhardt.  154 
S.  W.  722. 

{49  (Mo.)  Evidence  h^d  to  sustain  a  convic- 
tion of  obtaining  money  by  false  pretenseaL— 
State  T.  Geihaidt,  154  S.  W.  722. 

FALSE  REPRESENTATIONS. 

See  Fraud. 

FALSE  SWEARING. 

See  Pei^ury. 

FEES. 

See  Attorney  and  Client;  1 182;  Crimiiial  Law, 
i  1082.  ^  ■ 

FEE  SIMPLE. 

See  WiUs,  8S  B97,  600. 

FELLOW  SERVANTS. 

See  Master  and  Servant.  H  185,  190. 

FENCES. 

See  Indictment  and  Information,  I  120 ;  RaU- 
roads.  |  276;  TrespasB,  ||  12,  Vt. 

8  4  (Ark.)  Under  Kirby's  Dig.  SS  137S-1413. 
providing  the  procedure  for  tbe  organization 
of  fencing  districts,  by  section  1380  subjeciine 
any  person  violating  the  fencing  law  to  tiut^. 
and  by  section  1405  subjecting  violators  to  dou- 
ble damages,  held  that,  after  order  of  the  court 
establishing  a  district  and  after  a  lawful  fem-e 
has  been  built,  the  order  was  effective  until  tbe 
district  is  dissolved,  though  the  fence  bad  not 
been  maintained.— HiU  v.  Gibson,  154  S.  AV. 
'JOS. 

FILING. 

See  Appeal  and  ESrror,  |f  621.  753.  773.  797, 
1133:  Criminal  Law,  »  951,  065.  1092:  Me- 
cbanica'  Liens,  «  1^,  158;  New  Trial.  | 
116. 

FINAL  JUDGMENT. 

Bee  Appeal  and  Sirror,  |  78. 

FINDING  LOST  GOODS. 

1 7  (Tex.Civ.App.)  In  an  action  for  damaen 
for  nicks  put  in  a  diamond  by  defendants  who 
found  it  and  were  later  compelled  to  return  it 
to  the  plaintiffa,  evidence  keli  sufficient  to  make 


Digitized  by 


Google 


1249 


IN^EX-DIGDST 


oat  a  prima  facie  case  that  the  diamond  was 
damaged  while  in  the  posaession  of  defendants. 
-Joy  T.  Crawford,  154  S.  W.  367. 

FINDINGS. 

See  Appeal  mod  Brror*  H  1001-1022. 

FINES. 

See  Municipal  Corporations,  |  111;  Statotea, 
S  64. 

S  I  (Ho.)  The  provisions  of  Bev.  St  1909,  | 
6605,  requiring  the  payment  of  fines  for  viola- 
tions  of  the  Food  and  Drugs  Act  (Rev.  St. 
1909,  H  ^92-6600)  to  the  state  treasurer,  are 
void  under  Const,  art  11,  §  8,  requiring  fines 
to  go  into  the  school  fund.— State  t.  lAett  IM 
S.  W.  1133. 

FIRE  DEPARTMENT. 

See  Master  and  Servant,  §  313. 

FIRE  INSURANCE. 

See  Insurance. 

FIRES. 

See  Landlord  and  Tenant.  S  213;  Railroads,  H 
463-181;   SUtutes,  S  281. 

FOOD. 

See  Seaicbes  and  Selinres,  t  7;  Statutes,  H 
64,  179. 

120  (Ho.)  Information  -charging  accused 
having  possession  of  a  bottle  filled  with  soda 
water  misbranded,  "Pbos-Ferrone  Mfg.  Co.," 
held  to  charge  a  violation  of  the  Food  and 
Drugs  Act  (Rev.  St  1909.  {§  6S92-6605),  in 
view  of  section  6697,  defining  the  term  "mis- 
branded."— State  T.  Lief.  164  S.  W.  1133. 

FORCIBLE  DEFILEMENT. 

See  Rape. 

FORECLOSURE. 

See  Chattel   Mortgages.  |  281;  Mechanics' 

Liens,  »  275-280;  Mortgagea,  H  372-S5a 
Of  lien,  see  Railroads,  8  180. 

FOREIGN  CORPORATIONS. 

See  Corporatioos,  f  08L 

FOREIGN  JUDGMENTS. 

See  Judgment,  §  934. 

FORFEITURES. 

See  Corporations,  f  613;  Insurance,  U  349, 
353,  371;  Schools  and  School  Districts,  |  63: 
Taxation,  |  848;  Vendor  and  Purchaser,  i 

130. 

FORGERY. 

See  Guaranty,  I  78;  Names. 

123  (Tex.Cr.App.)  Under  Code  Cr.  Proc. 
1911,  art  225,  providing  that  all  forgeries  af- 
fecting the  title  to  land  may  be  prosecuted  in 
the  county  where  the  land  is  situated,  held  that, 
where  a  note,  falsely  reciting  that  it  was  secur- 
ed by  land  in  H.  county,  would  have  entitled 
an  innocent  holder  for  value  to  a  lien  against 
auch  land,  venue  was  properly  laid  in  BL  county. 
— Pye  T.  State,  154  S.  W.  222. 

I  26  Cl'W'Cr.App.)  An  indictment  for  forgery 
need  not  state  whose  act  it  purports  to  be,  uor 
whom  it  was  intended  to  defraud;  it  need  only 
be  charged  that  it  was  executed  without  lawfiU 
authority,  and  with  istent  to  defraud.— Pye  t. 
HUte,  164  S.  W.  222. 


1 39  (Tez.Cr.App.)  In  a  prosecution  for  for- 
gery of  a  note,  held  that  there  was  no  error  in 
permitting  the  prosecuting  witness  to  testify 
that  she  had  not  signed  it  nor  authorized  defend- 
ant to  sign  her  name  to  it— Pye  v.  State,  154  S. 
W.  222. 

I  44  (Tex.Cr.App.)  Evidence^  in  a  prosecution 
for  forgery  -of  a  note  purporting  to  be  secured 
by  a  trust  deed  on  certain  described  property, 
held  BuHicient  to  sustain  a  conviction.— Pye  v. 
State,  154  S.  W.  222. 

847  (Tex.Cr.App.)  On  evidence  In  a  prosecu- 
tion for  forgery  of  a  mortgage  note,  held  that 
the  question  whether  the  note  was  signed  in 
the  (bounty  of  the  prosecution  was  for  the  jury, 
-pye  V.  State,  164  S.  W.  222. 

i  43  (Tex.Cr.App,}  In  a  prosecution  for  foi^ 

?ery  of  a  mortgage  note,  instructions  held  to 
Hirly  submit  the  issue  as  to  whether  it  was 
signed  and  executed  in  H.  county, — Pye  v.  State, 
154  S.  W.  222. 

FORMER  ADJUDICATION. 

See  Judgment,  S|  688-694. 

FORMER  JEOPARDY. 

See  Oiminal  Law,  §S  193-200. 

FRANCHISES. 

See  Corporations,  f|  500,  613;  Street  Ball- 
roadst  i  44. 

FRAUD. 

See  Appeal  and  Error,  8  1050 ;  Brokers,  {  ^ ; 
Cancellation  of  Instruments ;  Carriers,  |  47 ; 
Courts,  H  39.  231 ;  Deeds,  »  70,  196.  211 ; 
Bstoppel,  S  48;  Bvldence,  $$  ISO,  393,  434, 
471 ;  £)xchange  of  Property,  H  3,  6 ;  Frauds, 
•Statute  of;  Fraudulent  Conveyances ;  In- 
demni^,  S  13;  Infants,  $  42:  Insurance,  gi 
392.  587,  640:  .Tii.liriiuut,  5  (Sr.:  Mortgages, 
8  270;  Pleading;  7.  ;;t;LJ ;  I'lcdgea,  S  28; 
Reformation  of  Instruments.  $  25;  Release, 

SI  24.  66;   Sale&  fi  43,  60,  63,  110.  379: 
et-Off  and  Counterclaim,  8  33 ;  Taxation,  { 
685;  Trial,  88  199,  252,  253;  Venue,  8  ^ 

z.  DEOEPnoN  coHaTmrriNO 

FRAUD.  AKP  T.TABIT.TTY 
THEBEFOB, 

I  1 1  (Mo.)  Uepresentations  that  a  farm  was 
as  good  and  productive  as  another,  contained 
no  hardpan,  that  the  brush  land  was  as  good  as 
that  on  another  farm,  that  it  was  well  drained, 
had  a  well,  and  that  wagon  loads  of  cherries 
were  produced,  were  all  representations  of  &ct 
which  will  support  an  action  for  deceit— Stone- 
meta  v.  Head.  164  S.  W.  108. 

In  an  action  for  damages  for  false  repregen- 
tations  upon  an  exchange  of  land  where  plain- 
tiffs lived  at  a  considerable  distance  from  de- 
fendant's land  and  reposed  trust  and  confidence 
in  defendant,  defendant's  knowingly  false  rep- 
resentations concerning  the  value  of  his  land 
were  actionable,  they  being  considered  nnder 
such  circumstances  as  representations  of  a  fact, 
and  not  a  mere  opinion. — Id. 

8  14  (Tex.Civ.App.)  Where  a  vendor  of  land, 
the  title  of  which  was  not  marketable,  by  false- 
ly representing  that  he  had  good  title  and  that 
he  had  it  examined,  led  a  grantee  to  buy  it 
without  examining  the  title,  although  the  gran- 
tee could  not  recover  on  tne  general  warranty 
where  he  had  not  been  ejected,  be  could  recover 
damages  for  the  fraud. — Dupree  t.  Savage,  164 
S.  W.  701. 

8  1 6  (Mo.App.)  Persons  who,  having  means  of 
acquiring  knowledge  of  fraud,  ahut  their  eyes 
to  the  Incriminating  circumstances  for  the  pur- 
pose of  obtainiug  advantage  through  the  fraud- 
ulent acts  under  plea  that  they  bad  no  knowl- 


For  eases  1b  Dee.  Dig.  ft  Am.  Dig.  Key  No.  Series  *  Indexes  sss  sams  topic  and  section  (0  NUMBER 
164S.W.-79 


Digitized  by 


Txmud 


154  SOUTHWESTEBIT  BEPOBTEB 


1250 


edge  thereof,  are  chai^eable  with  fraud.— Vene; 
T.Furth,  154  S.  W.  7§3. 

1 23  (Mo.)  Where  parties  without  knowledge 
of  thfir  own.  or  ready  means  of  knowledge,  bu^ 
land  in  xeliance  on  nusrepreseutatioDs  of  materi- 
al facta  known  to  be  false  by  the  party  making 
them  and  intentionally  made  to  deceive,  or 
made  recklessly  without  knowledge,  as  to  their 
truth,  and  are  thereby  deceived  and  defrauded 
to  their  injury,  they  will  be  granted  relief  by 
way  of  damages  as  for  deceit.— Btonemeta  v. 
Head,  154  S.  W.  108. 

1 30  (Tex.CiT.App.)  Where  a  shipper  of  cot- 
ton procured  defendant  compress  company  to  di- 
vide the  bales  and  issue  a  certificate  for  half 
bales  as  full  bales,  on  which  bills  of  lading  were 
issued,  on  the  faith  of  which  plaintitfs  paid 
drafts  and  were  defrauded,  the  compress  com- 
pany was  a  party  to  tbe  fraud  and  liable  for 
the  damages  sustained.— Wichita  Falls  Gom- 

Sresa  C!o.  t.  W.  L.  Moody  &  Co.,  154  S.  W. 
0S2. 

Where  a  compress  company  fraudulently  split 
bales  of  cotton  and  as  agent  of  the  carrier 
loaded  the  same,  enabling  the  shipper  to  pro- 
cure a  bill  of  lading  for  fall  bales,  the  earner 
was  charged  with  the  compress  oompBoy's 
knowledge  of  the  fraud.— Id. 

Where  a  bank  holding  cotton  tickets  deliv- 
ered them  to  the  owner  to  be  exchanged  for  bills 
of  lading,  which  were  issued  for  full  bales 
when  amy  half  bales  were  delivered,  the  bank, 
having  collected  the  drafts-  attacbea  from  the 
otmsifnee  and  paid  to  itself  the  shipper's  debt, 
was  not  liable  to  return  the  money  for  fraud. 
-Id. 

Where  a  bank  to  which  cotton  had  been  pledg- 
ed permitted  the  pledgor  to  withdraw  the  same 
in  order  that  It  might  be  sold  and  the  price 
collected  by  the  bank  by  means  of  a  draft  at- 
tached to  a  bill  of  lading,  the  pledgor  did  not 
thereby  become  the  bank's  agmt  so  as  to  render 
it  liable  for  the  shipper's  fraud  fn  shipping  half 
bales  for  bales.— Id. 

H.  AOTIONS. 
(B>  Fmrtlea  mmA  Pleading. 

1 41  (Mo.)  Petition  in  action  for  deceit  al- 
leging false  representations  of  material  facts 
on  an  ezcbaiure  of  lands,  plaintiffs  lack  of 
knowledge,  reliance  on  the  representations,  in- 
jury, and  defendant's  knowledee  of  their  falsitv 
was  sufficient— Stonemets  v.  Head,  154  S.  W. 
10& 

(C3)  BvMeBoei 
8  54  (Tei.CiT.Anp.)  Where  a  compress  com- 
pany was  charged  with  having  been  a  party  to 
a  fraudulent  diviaton  of  certain  cotton  shipped 
to  plaintiff,  evidence  that  it  was  not  customary 
for  compresses  to  diTide  bales  held  admissible 
as  showiog  that  the  shipper's  request  that  the 
compress  company  divide  the  cotton  was  notice 
to  it  that  a  fraud  was  intended.- Wichita  Falls 
Compress  Co.  t.  W.  L.  Moody  &  Co.,  154  S.  W. 
1032. 

i  58  (Mo.)  Fraud  may  be  established  by  facts 
and  circuiiiBtancps  from  which  a  fraudulent  in- 
tent mav  be  legitimately  inferred. — Zehnder  v. 
Stark,  lj»  S.  W.  82. 

For  circumstantial  evidence  to  be  sufficient 
to  establish  fraud,  it  must  be  inconsistent  with 
a  contrary  view  of  the  transaction  and  lead  ir- 
resistibly to  that  conclusion. — Id. 

§  58  (Mo.)  In  an  action  for  damages  for  false 
representations  upon  an  exchange  of  lands,  evi- 
dence held  to  show  that  plaintins  relied  on  de- 
fendant's representations,  and  not  on  their  in- 
dependent iuTestigations. — Stonemets  v.  Head, 
154  S.  W.  108. 

8  58  (Tex.CiT.App.)  In  an  action  for  fraud- 
ulent division  of  bales  of  cotton  shipped  to 
plaintiff  as  full  bales  evidence  held  sufficient  to 
identify  certain  samples  of  cotton  as  having 
been  taken  from  that  ia  controver«r- — Widiita 
Falls  Compress  Co.  v.  W.  L.  Moody  &  Co.,  154 


In  an  action  for  damages  sustained  by  the 
fraudulent  shipment  of  certain  cotton  for  which 
plaintiff  was  induced  to  pay  by  reason  of  fraud- 
ulent bill  of  lading  attached  to  a  draft  collect- 
ed by  a  bank  and  passed  to  the  drawer  s  credit, 
the  bank  htM  not  shown  to  have  notice  of  tbe 
fraud  at  the  time  of  the  shipment,  or  «t  the 
time  of  crediting  the  proceeds.— Id. 

CO)  Dam«s«s. 

I  60  (Tex.Civ.App.)  Where  a  buyer  of  ft  lot. 
the  title  to  a  atri^  of  which  was  unmarketable, 
set  up  damages,  in  an  action  for  the  price,  for 
fraud  of  his  grantor,  he  could  recover,  as  onr 
item  of  damages,  the  cost  of  moving  his  faoose 
which  be  had  built  partly  on  that  Btiip.  al- 
though he  bad  not  yet  moved  the  houae  and 
might  never  have  to  move  it— Dupree  T.  Sav- 
age, 154  S.  W.  701. 

FRAUDS.  STATUTE  OF. 

HI.  PROMISES  TO  AMSWEK  FOK 
DEBT,  DEFAULT  OB  MISGAJU 
BIAOE  OF  AKOTHEB. 

1 26  (Mo.App.}  Where  plaintiEs  wrote  de- 
fendants that  they  would  let  F.  have  feed.  'i>ro- 
vided  we  may  send  yoa  an  O.  K.'d  bill  and  re- 
ceive remittance  from  you  by  the  10th,"  to 
which  d^eodants  replied  that  F.  bad  requested 
them  to  deduct  from  their  lumber  account  snch 
amounts  as  were  owing  plaintiffs  for  feed  bills 
and  pay  the  same  direct  to  plaintitfa,  and  that 
defendants  must  have  approved  bills  by  tbe 
fifth  of  each  month,  the  credit  for  feed  was  ex- 
tended in  the  first  instance  to  defendants,  and 
not  to  F.,  so  that  the  statate  of  frauds  <Rev. 
St.  leoe,  I  2783)  did  not  apply.— Stokes  v. 
Mills.  154  R.  W.  455. 

In  determining  whether  a  contmct  was  to  an- 
swer for  anoth^s  debt  within  the  atatnte  of 
frauds,  the  test  Is,  To  whom  was  the  credit  giv- 
en? and  if  plaintins  dealt  with  defendants  alone, 
without  giving  credit  to  the  person  who  receiv- 
ed tbe  goods,  tbe  case  la  not  within  the  statute 
of  frauds.— Id. 

T.  AOBEEKEMTS  HOT  TO  BE  FBK- 
FORMDBD  WITHIB  ONE  TEAK. 

1 49  (Ky.)  An  oral  lease  of  land  for  one  year, 
to  commence  at  a  future  date,  fa  vdd  as  an 
agreement  not  to  be  performed  within  one  year, 
within  the  statute  of  frauds  (Ky.  St.  %  4it>, 
subsec  7).— Boone  v.  Coe.  164  S.  W.  900. 

▼n.  SAISS  OF  OOODS. 
(A)  CoBtraeta  Wlthl«  Stmtate. 

I  84  (Tez.CfT.App.)  An  owner's  parol  aitree- 
taent  to  pay  for  lumber  pievionsly  contracted 
for  by  a  contractor,  to  be  used  in  rebuilding  tbe 
owner's  house,  was  void  iinder  the  ntatnte  of 
frauds.— Marks  v.  Jones,  154  S.  W.  61& 

Vm.  BEQUISITES  Airo  SUFFICIEITCT 
OF  WBITINO. 

51 15  (Ey.)  A  vendor  in  a  contract  for  tbe 
e  of  real  estate  is  the  party  to  be  charged, 
who  is  required  to  sign  the  contract ;  it  ti^ng 
sufficient  to  bind  the  vendee  that  be  accept  the 
same.^Henry  v.  Beeaer,  154  S.  W.  871. 

IX.  OFBBATIOlt  AND  EFFECT  OF 
STATUTE. 

8  130  ^Ey.)  The  enforceability  in  this  state  of 
an  oral  lease  of  land  in  another  atate  ia  detei^ 
mined  by  the  law  of  this  state. — Boone  v.  Coe, 
154  S.  W.  900. 

I  125  (Ky.)  Persons  making  expenditures  and 
sustaining  losses  in  moving  to  another  state  in 
reliance  on  an  oral  lease,  void  under  the  stat- 
ute of  frauds  (Ky.  St  f  470,  aubsec  7),  kel<t 
not  entitled  to  recover  therefor  apon  uie  les- 
sor's failure  to  carry  out  the  lease.— Boone  v. 
Coe,  154  S.  W.  900. 

8  138  (Ky.)  Where  a  party  to  an  oral  con- 
tract, v<^d  under  tbe  statute  of  frauds,  In  le- 
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ioDce  tliereoii,  perforuM  Rervlces  or  makes  ex- 
penditures from  which  the  other  part?  derives 
t  benefit,  the  par^  benefited  is  liable  to  par  'or 
luch  senices  or  expenditures  upon  an  implied 
promise  to  reimburse  the  other  p&r^  therefor. — 
Scone  T.  Ooe,  164  S.  W.  900. 

X.  PI.BAI>Ilva.  EVIDBHOB,  TBIAK, 
AND  BEVXBW. 

S  150  (K;.)  In  an  action  on  a  contract,  re- 
luired  to  be  in  writing  by  the  statute  of  frauds, 
nhere  the  petition  does  not  allege  that  it  is  in 
writing,  the  defense  of  the  statute  of  frauds 
Bay  be  presented  ta  demurrer.— Boone  t.  Coe, 

154  s.  w.  eoo. 

FRAUDULENT  CONVEYANCES. 

[.  TRAMBFEBS  AND  TRABMAOTIONS 

nrVAXJD. 
IB)  CoMSlderatloB. 

8  95  (Mo.)  Where  a  wife  accepted  a  conve^- 
ince  of  certain  property  from  her  husband  in 
Fraud  of  bis  creditors,  she  -was  chargeable  with 
participating  in  the  fraud,  and  held  a  tainted 
title,  thoQEh  the  property  was  originally  pur- 
chased with  her  money.— Zebnder  t.  Stark,  154 
S.  W.  02. 

<P)  CMfllleMtlml  RelatloBS  of  Parties. 

§  t04  (Mo.)  The  'courts,  when  In  pursuit  of 
Fraud  upon  creditors,  look  with  sospidoa  upon 
conveyances  from  husband  to  wile,— Zehnder  v. 
Stark,  154  S.  W.  02. 

n.  RIGHTS  AND  TJABTf.TTIES  OF 
PARTIES  AND  PURCHASERS. 
(A)  Orlvliua  Fmrtles. 

{  176  (Tex.Civ.App.)  Where  a  ^rson  makes 
nn  absolute  conveyance  of  land  without  consid- 
eration, in  fraud  of  his  creditors,  though  with 
iin  understanding  that  it  is  to  be  held  only  in 
trust,  neither  be  nor  his  heirs  can  enforce  the 
trust  against  the  grantee  nor  a  purchaser  from 
the  grantee.— ScaroorDusb  T.  Blonnt,  154  S.  W. 
312. 

:C)  Fnrctauera  from  Grutee  1b  GcBeral. 

S  193  (Tex.Civ.App.)  Neither  a  fraudulent 
i^rantor  nor  his  heirs  can  enforce  a  tnut  in  fa- 
vor of  the  grantor  against  a  purchaser  from  the 
i;ran  tee.— Scarborough  v.  Blount,  154  S.  W.  312. 

OI.  REMEDIES  OF  CREDITORS  AND 
PURCHASERS. 
(Q)  Bvldmee. 

H  295  CMo.)  Deed  from  husband  to  wife  %eld 
tbown  by  the  evidence  to  be  firaodnlent  as 
against  the  bnsband's  creditors.— Zetmder  v. 
i^tark,  164  H.  W.  02. 

FREEDOM  OF  SPEECH. 

See  Constitutional  Law,  S  00. 

GAMING. 

^ee  Clubs;  Criminal  Law,  ii  304,  304;  In- 
dictment and  Information,  fi  110,  125;  Lot- 
teries. 

m.  CROnNAX.  RESPONSIBILITY. 
<A)  Otteaaes. 

872</a  [New,  vol.  8  Key-No.  Series]  (Mo.) 
The  term  "custodian,"  as  used  in  Rev.  St.  1009, 
'  4749,  making  it  an  offense  for  a  person  to  be 
1  custodian  of  money  bet  or  wagered  on  a  horse 
ace,  includes  all  persons  who  knowingly  re- 
vive and  bold  money  Fhich  the  oartiea  from 
vhom  it  is  received  intend  shall  be  held  pending 
I  horse  race  and  disbursed  according  to  the  re- 
,ult  of  the  race.— State  t.  Cummings,  154  S. 
\.  725. 


(B)  Pg— ecntiiw  am*  PaalsliMeBt.  - 

fi  85  (Mo.)  In  an  information  against  a  cn»< 

todian  of  money  bet  and  wagered  on  a  horse 
race  in  violation  of  Rev.  SL  1909,  S  4749,  al- 
legations of  the  name  of  the  party  against  whom 
comidainont  made  the  bet,  that  the  name  warn 
unknown  to  the  prosecutor,  or  that  the  race 
was  to  be  run  in  Kentucky,  were  surplusage. — 
State  V.  Cummings.  154  S.  W.  725. 

{  94  (Mo.)  Where  an  information  against  de- 
fendant as  a  custodian  of  money  bet  on  a  horse 
race  alleged  that  the  person  against  whom  the 
money  was  bet  was  unknown,  evidence  that  the 
complainant  bet  against  defendant  was  not  a 
fatal  variance;  there  beii^  other  evidence  In- 
troduced by  defendant  that  it  was  bet  against  a 
person  unknown  to  Uie  drcuit  attorney.— State 
V.  Cummings,  154  S.  W.  725. 

In  a  prosecution  for  becoming  the  custodian 
of  money  bet  on  a  horse  race  In  violation  of 
Rev.  St.  lOOe.  I  4749.  an  allegation  that  odda 
were  bet  on  the  race  is  suiplusage  and  need 
not  be  proved.— Id. 

GARNISHMENT, 

n.  PERSONS  AND  PROPERTY  SVR- 
JEOT  TO  OARNISHBIENT. 

f  17  (Ark.)  A  levee  board  created  for  public 

Suiposes  and  required  to  perform  certain  public 
iitfes  is  an  agency  of  the  government  and  as 
such  is  not  snfaject  to  garnishment  at  law. — 
Ooyer  Ca  t.  WliUamson,  164  S.  W.  625. 

GIFTS. 

See  Tmst^  1 1;  Wills,  H  001.  616^  76L 

governor: 

See  Mandamus,  |  77. 

GRANTS. 

See  Public  lAnda. 

GUARANTY. 

See  Evidence,  |  2S0 ;  Principal  and  Snrety, 

I.  REQUISITES  AND  VAUDITY. 

S  6  (Tex.Civ.App.)  It  is  no  defense  for  gua^ 
antors  that  person  guaranteed  did  not  accept 
the  guaranty,  where  it  was  delivered  to  him, 
and  be  acted  thereon.— Duin«  v.  Walker-Smith 
Co.,  164  S.  W.  296. 

n.  OONSTRUOTIOB  AND  OPERATION. 

{  27  (Mo.App.)  An  Instrument  by  whidi  de- 
fendant guaranteed  the  paymmt  of  three 
months'  rent  under  a  lease  held  a  contract  of 

fluaranty,  the  terms  of  which  were  to  be  strict- 
y  constm^  in  favor  of  the  guarantor,  whose 
liability  couU  not  be  extended  by  ImpUcation. 
— Fiester  v.  Drozda,  164  S.  W.  44L 

{ 36  (Mo.App.)  A  subsequent  consent  by  a 
guarantor  of  rent  under  a  lease  to  an  assignment 
of  the  term  by  the  lessee  held  not  a  new  guar- 
anty of  payment  by  the  assignees,  bat  only  a 
consent  to  remain  bound  according  to  the  orig- 
inal undertaking ;  and  hence,  in  an  action  there- 
on, he  was  entitled  to  prove  payments  made 
prior  to  the  assignment  in  dtschai^  of  his  ob- 
ligation.—Fiester  V.  Drozda,  154  S.  W.  441. 

m.  DISOHABOE  OF  OUABANTOBv 

S  59  (Mo.App.)  Where  a  guarantor  of  rent 
under  a  lease  claimed  discharge  by  payments 
made  prior  to  an  assignment  of  the  lease,  mere . 
payment  by  him  of  a  small  part  of  the  rent  for 
one  month  subsequent  to  toe  assignment  was 
insufficient  to  show  that  he  intended  to  remain 
liable,  notwithstanding  the  assignment,  under  a 
new  contract  of  separate  gDaraQ^^FIeater  t. 
Droida,  164  &  W.  341. 
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XT.  XtEMtEDIES  OF  GBEDITORS. 

S78  (Tex.Civ.App.)  Tbe  fact  that  tbe  name 
of  one  of  several  signera  of  a  contract  of  guar- 
anty was  forged,  where  none  of  the  other  sign- . 
en  claimed  that  he  signed  on  the  faith  of  such 
signatun,  and  the  party  guaranteed  was  not 
connected  therewith,  does  not  render  the  con- 
tract void  as  to  those  who  signed.— Banner  v. 
Walker-Smith  Co.,  154  S.  W.  295. 

1 92  Crex.Oiv.App.>  In  an  action  against  guar- 
antors, where  one  ox  them  defaolteo,  bnt  testi- 
fied on  the  trial  that  he  signed  the  contract  of 
guaranty,  the  court  did  not  err  in  directing  the 
jury  to  find  that  he  signed  the  contract— 5>an- 
ner  v.  Walker-Smith  Co.,  154  8:  W.  295. 

In  sn  action  against  a  guarantor,  an  In- 
stmctlon  that,  "if  you  believe  that  the  defend- 
ant signed  the  contract  of  guaranty,  you  should 
so  find,  even  if  be  thought  iC  was  only  a  recom- 
mendation," was  proper,  where  It  appeared  that 
the  defendants  did  sign  some  paper,  but  denied 
that  this  was  not  tbe  one,  even  though  the;^  did 
not  plead  or  attempt  to  prove  that  they  signed 
the  alleged  contract  under  Buch  impression.— Id. 

i  92  (Tex.Civ.App.)  A*  requested  instruction 
to  the  effect  that  acts  of  the  principal  debtor 
committed  after  the  making  of  the  guaranty  are 
not  binding  on  the  guarantor,  where  not  ratified 
by  him,  held  improperly  refused. — Ball-Carden 
Co.  T.  Humphrey,  154  S.  W.  695. 

GUARDIAN  AND  WARD. 

See  Courts  S  231 ;  Death,  S  81 ;  Infants,  « 
41,  78,  87;  Insane  Persons;  Parent  and 
Child  ;  Subrogation,  (  41. 

IV.  8Ai.es  AHD  gontetances  un- 

DEK  OBDEB  OF  OOVBT. 

1 1 1 1  (Mo.)  A  guardian's  deed  fa  void  if  based 
on  a  sale  not  authorized  by  law  and  not  approv- 
ed by  tbe  court;  tlie  sale  being  intended  sole- 
ly to  divest  the. wards  of  their  title. — Jackson  v. 
Johnson,  IM  S.  W.  759. 

HABEAS  CORPUS. 

H.  JUBISDICTIOM.  PROCEEDINOS, 
AND  KEUEF. 

149  (Tex.CiT.App.)  In  habeas  corpus,  defend- 
ants, by  appearing  and  answering  without  ob- 
jteting  to  the  jurisdiction  or  claiming  the  priv- 
ilege of  being  sued  in  their  own  county,  lose 
the  tirivilege  of  objecting  on  the  ground  of  jo- 
risdictlon  to  subsequent  proceedings  brought  to 
secure  a  sew  trial  and  nave  the  former  judg- 
ment vacated.— Patton  j.  Shapiro,  154  S.  W. 
687. 

1 1 14  (Tenn.)  Certiorari  and  supersedeas  will 
issue  to  take  habeas  corpus  proceedings  from 
an  inferior  court  into  the  Supreme  Court  to 
quash  them,  where  tbey  are  being  entertained 
to  prevent  extradition  authorized  by  a  prior 
judgment  of  the  Supreme  Court. — State  v.  He- 
bert,  154  S.  W.  957. 

On  granting  certiorari  to  quash  habeas  cor- 
pus proceedings  in  an  inferior  court  which  in- 
terfere with  a  previous  decree  of  the  Supreme 
Court,  under  which  decree  extradition  of  the 
prisoner  was  authorized,  the  Supreme  Court 
properly  issues  a  capias  tor  the  arrest  of  the 

Erisoner  and  his  return  to  custody,  from  which 
e  was  wrongfully  taken  in  such  habeas  cor- 
pus proceedings, — Id. 

S  117  (Tex.Civ.App.)  An  adverse  judgment  in 
habeas  corpus  for  a  minor  daughter  of  the  peti- 
tioner on  the  ground  that  petitioner  is  her  fa- 
ther and  entitled  to  her  custody  is  not  res  ad- 
judicata  in  subsequent  proceedings  to  have  tbe 
judgment  set  aside  and  the  custody  of  the  child 
given  the  petitioner  on  the  ground  that  the  peti- 
tioner is  a  Jew;  that  the  custody  by  defend- 
ants will  deprive  the  child  of  Instruction  in  the 
religion  of  her  people ;  and  that  there  is  danger 
that  the  child  will  contract  tuberculosis  if  left 
witb  the  family,  of  defendants.— Patton  t. 
Shapiro^  1B4  S.  W.  687. 


HAND  CARS. 

See  Carriers,  1  246;  Railroads,  fi  276. 

HARMLESS  ERROR. 

See  Appeal  and  Error,  H  1026-1074,  1170; 
Criminal  Law,  fg  1166-1172. 

HEARSAY  EVIDENCE 

See  Criminal  Law.  K  419,  420;  EMdence,  H 
121«  128,  814.  817. 

HEAT  OF  PASSION. 

See  Homidde,  |  83. 

HEIRS. 

See  Descent  and  tHrtributloa. 

HIGHWAYS. 

See  Municipal  Corporations,  SS  705,  706 ;  Bail- 
rosds,  Sf  327-351;  Trial,  |  296. 

Z.  EBTABLMHBtEirr.  ALTERATIOW, 
AHD  DISCOlCTIKVAnGE. 

(B)  BatabllBlimeat   by   Statmte  or  5tat»- 
tory  ProeeediBflW. 

{38  (Tex.Civ.App.)  Notice  in  proceedings  to 
open  a  toad  that  the  jury  of  yiew  would  lay  out 
the  "old  county  road"  and  assess  damages  in> 
cidental  to  the  "opening  of  the  road  tiirough 
your  land"  k^d  insufficient  to  give  a  landown- 
er  notice  that  the  new  xoad  would  cross  his 
land,  where  such  land  was  not  crossed  by  the 
"old  county  road."— Hankamer  v.  County 
Com'rs'  Court,  154  S.  W.  823. 

1 44  (Tex.Civ.App.)  Under  a  petition  and  or- 
der for  tbe  laying  out  of  a  new  road  as  near- 
ly as  practicable  on  the  grade  of  an  old  road, 
the  jury  of  view  were-  auDiorized  to  go  outside 
the  line  of  the  old  road  in  laying  oat  the  new 
one.— Uankamer  t.  County  Com'rs*  Court,  IM 
S.  W.  623, 

S  62  (Tex.Civ.App.)  In  an  action  to  enjoin 
the  opening  of  a  new  road,  the  petition  and  or- 
der for  the  laying  out  of  the  new  road  as  near- 
ly SB  practicable  on  tbe  grade  of  an  old  road 
were  conclusive  as  to  where  the  road  should  be 
located.— Hankamer  v.  County  Com'rs'  Court, 
154  S.  W.  823. 

1 64  (Tei,Civ.App.)  Where  a  landowner  ap- 
peared in  proceedings  to  lay  out  a  highway,  and 
gave  notice  of  an  appeal  as  provided  for  by  Kev. 
St.  1S95,  art.  46U3,  which  appeal  he  faUed  to 
prosecute,  be  could  not  thereafter  enjoin  tbe 
laying  out  of  tbe  road  across  his  land.- Hank- 
amer T.  County  Com'rB'  Court,  1S4  S.  W.  613. 

H.  HIGHWAT  DIST3BICTS  AMD 
OFFIOEBS. 

S  90  (Ark.)  Where  it  appeared  that  a  road 
improvement  district  was  organized.  Iraued 
bonds,  and  borrowed  money,  it  should  be  pre- 
sumed that  it  was  properly  oicaniied. — Kansas 
City  Southern  Ry.  Co.  t.  SUxon-HcClintock 
Co..  164  S.  W.  205. 

HOMESTEAD. 

I.  NATIIBE,  AOQUZSmOH,  AHD 

EXTENT. 
(C)  Aequlaltlom  ud  Blata.blialimeat. 

8  32  (Tex.Civ.App.)  Plaintiffs  in  trespass  to 
try  title  could  not  assert  a  homestead  exemption 
in  land  which  they  had  never  used  or  occupied 
as  a  homestead.-— Cook  v.  Houston  Oil  Co.  of 
Texas,  154  8.  W.  279. 

S  571/2  (Ark.)  In  ejectment,  where  evidence 
was  conflicting  as  to  whether  defendant's  hus- 
band paid  for  the  land  or  whether  tbe  sale  to 
him  was  rescinded  for  nonpayment,  whether  de- 
fendant bad  a  right  of  homestead  therein  should 
have  been  submitted  to  the  jury. — Bboades  v. 
Porter,  164  S.  W.  610. 
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n.  TBANSFEB  OR  XHCUMBBANOE. 

I  115  (Tez.Civ.App.)  CommissiODfl  pRid  to 
procure  a  loan  for  the  porchase  of  a  homestead, 
constitutiOK  DO  part  of  the  original  contract 
for  tlie  purchase,  cannot  be  secured  by  a  Ura 
on  the  honieatead.— Jamea  t.  Obaney,  164  S.  W. 
679. 

m.  BIOBTS  OF  gUHVlVAMO  HUS- 
BAND, WIFE.  OHILDBEN, 
OB  HEIRS. 

I  151  (Ark.)  Where  land  Was  sold  and  pos- 
session delivered  to  a  husband,  who  failed  to 
pay  as  agreed,  and  the  sale  was  thereupon  re- 
scinded by  mutual  consent  without  any  con- 
veyance to  the  husband  having  been  made,  the 
wife  acquired  no  right  of  homestead  in  such 
land.— Hlioades  v.  Porter,  154  S.  W.  510. 

Where  land  is  sold  to  a  husband  who  takes 
possession  and  pays  therefor,  the  wife  is  en- 
titled to  a  homestead  therein  although  no  deed 
of  conveyance  to  the  husband  is  made.— Id. 

nr.  ABABDOHMEKT.  WAIVBR,  OB 

FORFEITtTRE. 

8  161  (Ark.)  Temporary  removal  from  a 
homestead  does  not  constitute  an  abandonment. 
-Harris  V.  Ray,  1S4  S.  W.  499. 

I  163  (Ark.)  Where  an  actual  resident  ac- 
quires a  homestead,  mere  exercise  of  acts  of 
citizenship  in  another  state,  while  temporarily 
absent  from  the  bomest«ul,  does  not  necessarily 
amount  to  an  abandonment,  tbough  itrooK  ev- 
idence thereof.— Harris  v.  Bay,  154  S.  W.  499. 

S  (64  (Ark.)  Though  the  legal  domicile  of  a 
wife  owning  a  homestead,  on  marriage  to  a  cit- 
izen of  another  state,  follows  the  domicile  of 
the  husband,  yet,  if  she  continues  to  reside  on 
the  homestead,  or  leaves  it  only  temporarily, 
with  the  intention  to  return,  there  is  no  aban- 
donment—Harris V.  Ray,  154  S.  W.  499. 

8  181  (Ark.)  Evidence  held  to  warrant  a  find- 
ing that  there  was  no  abandonment  of  a  home- 
stead.- Harris  v.  Ray,  154  S.  W.  499. 

HOMICIDE. 

See  Criminal  Law,  IS  193,  193^.  364,  365, 
368,  871,  413,  419,  420.  423,  448,  469,  687, 
720,  723,  726,  728,  730.  763,  764,  786,  789. 
800,  822,  938.  941,  1044,  1097,  1137,  1159, 
1166%ril71,  1172,  1180,  1192:  Death,  I  31; 
Indictaient  and  Information,  |  119 ;  Witness- 
ea,  I  372. 

.n.  ICUBDEB. 

1 23  Cr«x.Gr.App.)  The  court  properly  defined 
murder  in  the  second  degree  to  t>e  an  unlawful 
killing,  where  express  malice  is  not  shown  be- 
yond a  reasonable  doubt,  and  the  facts  do  not 
tend  to  mitigate,  excuse,  or  justify  the  act,  in 
which  case  malice,  which  is  an  element  of  mur- 
der in  the  second  degree,  is  implied.— Hendricks 
V.  State,  IM  8.  W.  1006. 

m.  KABSXJLVOHTEB.  ' 

1 33  (Mo.>  "Voluntary  manslaughter,"  as  em- 
braced in  Rev.  St.  1909,  %  44G8,  defining  man- 
slaughter in  the  fourth  degree,  held  to  be  the 
intentional  killing  of  a  human  being  in  the  beat 
ol  passion,  without  malice  or  premeditation, 
and  under  circumstances  not  rendering  the  hom- 
icide jusafiable.— State  v.  Lewis,  154  S.  W. 
716. 

IT.  AS^AVItT  WITH  INTENT  TO  KHX. 

1 96  (Ark.)  A  quarrel  between  defendant  and 
another  did  not  afford  justification  for  defend- 
ant's attack  on  such  other  person  on  the  follow' 
ing  evening.— Jerrall  v.  State,  154  &  W.  500. 

TL  niDXOTlIENTANDniFOBBEAnON. 

i  142  (Tex.CrJLi>p.)  Under  Pen.  Code  1911. 
arts.  48.  80,  82,  an  indictment  having  charged 


d^endaot  as  an  accomplice  to  the  murder  of 
A.,  evidence  was  Inadmissible  to  show  that  the 

Slot  by  the  accomplice  and  prindpal  was  to  kill 
[.,  and  that  A.  was  killed  by  mistake.— Goopei 
V.  State,  154  S.  W.  989. 

VH.  EVIDENCE. 

(B)  Atfmlaamutr  1b  0«ier«l. 

I  169  (Tex.Cr.App.)  Where,  in  a  prosecutiui 
for  assault  with  intent  to  murder,  it  was  claim* 
ed  that  the  person  assaulted  was  induced  to  go 
to  the  place  of  the  assault,  nnd  thern  encounter- 
ed defendant  sitting  in  a  huggy  with  a  number 
of  his  relatives,  testimony  as  to  the  condition 
of  the  ground,  the  tracks  thereon,  etc.,  was  ad- 
missible on  the  issue  as  to  whether  such  per- 
sons were  waiting  for  the  prosecutor.— Wilson 
V.  State,  154  S.  W.  1016. 

iKi  WelKkt  and  Snfltelenor* 

{ 230  (Mo.)  Evidence  in  a  trial  for  murder 
held  to  show  that  the  killing  was  intentional  or 
voluntary.- State  v.  Lewis.  164  S.  W.  716. 

1250  (Ey.)  Evidence  KeM  sufficient  to  sus- 
tain a  conviction  of  willful  murder.— Hoskina 
V.  Commonwealth,  164  S.  W.  019. 

1 254  (Tex.Cr.App.)  Evidence  held  to  sustain 
a  conviction  of  murder  In  the  second  degree- 
Davis  T.  State.  164  S.  w.  E^;  Decker  v. 
Same.  Id.  566. 

S  257  (Arle.)  Evidence,  in  a  prosecution  for 
assault  with  intent  to  kill,  held  sufficient  to 
show  that  the  shooting  was  with  intent  to  UU 
and  was  the  result  of  malice.— JerraU  v.  State, 
154  8.  W.  500. 

Vm.  TBIAX- 

(C)  iBBtrsetloaa. 

1 288  (Tez.Cr.App.)  It  was  proper  to  refuse 
to  Instruct  that,  if  one  of  the  first  three  shoto 
fired  by  accused  were  fatal,  the  firing  of  the 
subsequent  shot  was  immaterial  in  determining 
accused's  guilt- Decker  v.  State,  154  S.  W. 
566. 

S  290  (Tex.Cr.App.)  Where  accused  denied 
having  infiicted  the  fatal  wound  received  by 
decedent  in  an  affray,  testimony  for  the  defense' 
that  the  knife  used  by  him  was  short  and  small 
raised  an  issue  as  to  the  deadly,  character  of 
the  weapon,  so  as  to  require  a  cbarge  thereon. 
-Hlackshear  v.  State,  164  S.  W.  564. 

fi  300  (Ey.)  Evidence  held  to  raise  an  issue  of 
f-defense,  making  it  error  to  refuse  an  in- 
struction thereon. — Elliott  v.  Commonwealth, 
154  S.  W.  25. 

1300  (Ky.)  An  instruction  that  the  .  jury  could 
not  find  def^dant  guilty  nnlesa  the  killing  was 
done  feloniously  excluded  the  Idea  that  be 
could  be  convicted  if  the  killing  was  done  in 
aelf-defense,  and  hence  such  instruction  was  not 
erroneous  for  failure  to  expreraly  state  the  law 
of  self-defense;  that  defense  being  stated  In 
a  separate  instruction. — Ho^na  v.  Oommon- 
wealth,  164  S.  W.  019. 

S  300  (Mo.)  Where  the  evidence  sbowed  a  vol- 
untary killing  or  manslaughter  in  the  fourth 
degree,  the  court  abould  instruct  on  self-defense 
that,  if  defendant  at  the  time  he  shot  had  rea- 
sonable cause  to  believe,  and  did  believe,  that 
it  was  necessary  for  him  to  use  his  pistol  in 
the  way  be  did  to  protect  himself  from  such 
appidiended  danger,  he  should  be  acquitted  on 
ue  ground  of  selt-defense,  although  such  shoot- 
ing resulted  in  the  death  of  the  deceased.— 
State  V.  Lewis.  154  S.  W.  716. 

1 300  frex.Cr.App.)  The  court,  in  a  prosecu- 
tion for  assault  to  murder,  should  present  the 
issue  of  self-defense,  where  the  evidence  of  de- 
fendant shows  that,  while  he  was  talking  with 
the  person  assaulted,  such  person  ran  his  bands 
in  his  pocket  and  acted  as  if  he  were  going  to 
spring  at  him.— Wilson  v.  State,  164  S.  W. 
1015. 
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8  300  (Tez.Cr.App.)  In  a  homicide  case,  in 
Bnbmittiiu;  the  issue  of  MlMefense,  it  is  better 
practice  for  the  court  to  apply  the  law  to  the 
cTidence  in  the  caw.— Salmon  t.  State,  IM  8. 
W.  1028. 

In  a  homicide  case,  where  there  was  no  evi- 
dence of  threats  made  by  deceased  which  were 
not  communicated  to  defendant,  an  instruction 
regarding  unconuuiinicated  threats  was  uncalled 
for.— Id. 

Althoagh  one  who  had  killed  a  human  being 
had  the  same  right  to  act  on  threats  which  he 
was  iofonned  deceased  bad  made,  as  on  threats 
actually  made,  yet,  where  the  evidence  is  clear 
that  all  the  threats  that  were  communicated  to 
defendant  were  actually  made,  an  instruction  on 
uncommunicated  threats  waa  not  called  for.— 
Id. 

f  305  <Tex.Or.App.)  That  accused  testified 
that  be  bad  no  p^revious  agreement  with  a  third 
person  to  act  with  him  iu  assaulting  and  kill- 
ing decedebt  did  not  render  submission  of  the 
law  of  principals  erroneous;  that  issue  being 
raised  by  drcumstantiol  evidence. — Blackshear 
V.  State,  164  S.  W.  664. 

1 305  (Tex.Cr.App.)  Where  the  evidence,  in  a 
prosecution  for  assault  to  murder,  tends  to 
show  a  conspiracy  on  the  part  of  four  persons 
to  take  the  life  of  the  person  assaulted,  the 
court  does  not  err  in  charging  on  who  arej)rin- 
dpals  in  the  commission  oE  the  offense. — Wilson 
V.  State.  154  S.  W.  1015. 

i  307  (Tex.Cr.App.)  An  issue  of  aggravated 
assault  waa  raised  by  proof  tending  to  show 
that  the  knife  accused  used  on  decedent  was  a 
wnall  one,  and  that  the  only  wound  inflicted 
by  defendant  was  on  the  arm;  and  it  was  error 
to  refuse  to  charge  thereon. — Blackshear  v. 
State,  164  S.  W.  664. 

(307  (Tez.Cr.App.)  St  the  evidence  makes  a 
case  of  assault  wfth  intent  to  murder,  or  of  self- 
defense,  it  is  not  error  to  fail  to  cbaige  on  ag- 
gravated assault— Thomas  v.  State,  154  S.  W. 

If  the  evidence  makes  a  case  either  of  assault 
to  murder,  or  shows  that  accused  is  guilty  of  no 
offense,  It  is  not  error  not  to  chai^  on  aggravat- 
ed assault. — Id. 

Where  the  issue  of  manslaughter  would  not 
have  been  in  .the  case  bad  death  resulted,  where 
death  did  not  result,  it  is  not  error  not  to  charge 
on  aggravated  assault  on  the  theory  of  sudden 
passion  aroused  by  adequate  cause  in  a  prosecu- 
tioD  for  assault  to  murder. — Id. 

1 308  (Mo.)  The  elements  of  murder  in  the 
second  degree,  including  malice,  being  incon- 
sistent with  the  theory  of  self-defense,  it  was 
not  error  to  fail  to  refer  to  self-defense  in  an 
instruction  fully  covering  the  crime  of  murder 
in  the  second  degree.— State  v.  Lewis,  154  S. 
W.  716. 

1309  (Mo.)  Instruction  blending  both  defini- 
tions of  manBlaugbter  in  the  fourth  degree,  as 
defined  by  Bev.^t  1900,  H  4467,  4468,  held 
error.— State  v.  Lewis,  154  8.  W.  716. 

In  view  of  Rev.  St  1909.  |  4460,  defining 
manslaughter  in  the  second  decree,  and  section 
4467,  denning  it  in  the  fourth  degree,  held  that, 
where  the  evidence  tended  only  to  prove  man- 
slaughter in  the  fourth  deRree,  an  instruction 
requiring  a  finding  that  the  killing  was  not 
done  in  a  cruel  or  unusual  manner  before  con- 
viction of  manslaughter  in  the  fourth  degree 
was  erroneous.— Id. 

S  309  (Tex.Cr.App.)  Evidence  held  to  raise  an 
issue  of  manslaughter,  but  insufiicient  to  raise 
an  issue  of  negligent  homicide,  so  as  to  require 
a  charge  thereon.— Blackshear  v.  State,  154  S. 
W.  504. 

5309  (Tez.Gr.App.)  In  the  ^roaecution  of  a 
dier  for  killing  a  citizen  in  time  of  peace  for 
attempting  to  cross  a  military  line,  an  instruc- 
tion that  if  defendant  intentionally  thrust  a 
citizen  with  a  bayonet  the  offense  waa  man- 
•Ungbter  was  properly  refused  as  eliminating 


adequate  cause  and  sudden  passtoB. — Ifanley  v. 
State,  154  S.  W.  1008. 

1310  ^ez.Cr.App.)  Where,  in  a  proaecation 
for  homicide.  It  appeared  that  defendant  was 
younger  and  much  smaller  than  deceased,  and 
that  he  cut  deceased  while  be  waa  beatioc  de- 
fendant, and  defendant  testified  that  be  did  not 
intend  to  kill  him,  the  evidence  presented  the 
issue  of  aggravated  aaaanlt— Green  State. 
154  S.  W.TOOS. 

1310  (Tez.Cr.App.)  In  a  piosecatlott  for  as- 
sault to  murder,  where  the  evidence  of  defend- 
ant tends  to  reduce  the  offense  to  aggnvated 
assault,  the  court  should  chaise  on  aggravated 
BBsault— Wilson  v.  State,  154  S.  W.  1015. 

X.  ATPBAXi  AHD  ERHOB. 

1332  (Ky.)  A  conviction  of  murder  on  cir- 
cumstantial evidence,  wliich  was  sufficient  to 
take  the  case  to  the  jiUT,  will  not  be  disturbed 
on  appeal.— Uall  v.  Commonwealth,  154  S.  W. 

397. 

1339  (Tez.Gr^pp.)  Where  there  was  abao- 
lutely  no  doubt  that  the  defendant  and  deceased 

in  a  homicide  case  were  very  hostile  toward  one 
another,  it  was  not  reversible  error  to  r«fus« 
to  permit  evidence  that  deceased  intimated  that 
defendant  was  not  a  gentleman.— Salmon  v. 
SUte,  154  S.  W.  1023. 

In  a  homicide  case,  where  defendant  and  de- 
ceased bad  been  hostile  to  each  other  for  sev- 
eral years,  there  was  no  reversible  error  in  not 
allowing  a  map  and  a  deed  to  be  shown  in  evi- 
dence to  show  that  land  claimed  by  deceased 
had  been  dedicated  as  a  street;  there  ha^inc 
been  some  trouble  between  the  village  committee 
of  which  defendant  was  a  member  and  deceased 
several  months  before  the  killing. — Id. 

1340  (Tez.Cr.App.)  Where  defendant  waa  con- 
victed of  murder  in  the  second  degree,  be  can- 
not complain  of  instructions  as  to  murder  in 
the  first  degree.— Hendricks  v.  State,  154  S.  W. 
1006. 

HORSE  RACING. 

See  Gaming,  H  T2^,  85,  04. 


HOSPITALS. 

I  21S;  Death,  j 

HOSTILE  POSSESSION. 


See  Damagea,  |  2LS;  Death,  I  8S:  TtiaL  | 
219. 


See  Adverse  Possession,  H  60-86. 

HOUSEBREAKING. 

See  Burglary. 

HUMANITARIAN  DOCTRINE. 

See  Carriers,  IS  314,  840^  848;  Master  and 
Servant,  '{|  266,  289;  Ballroads,  f  338. 

HUSBAND  AND  WIFE 

See  Adultery;  Adverse  Possession,  H  85,  116; 
Appeal  and  Error,  {  1009;  Conversioo,  {  11: 
Death,  5  31:  Deeds,  illl,  72;  Divorce: 
Dower;  Ekjuity,  |  65;  Estoppel.  SS  45,  74: 
Elzecutors  and  Administrators,  S  256;  Ex- 
emptions, 8  19;  Fraudulent  Conreyancee.  H 
95,  295:  Homestead.  Sfi  151,  164;  Liens; 
Limitation  of  Actions,  S  73;  Mortgages.  | 
424;  Partition,  f  5:  Public  Landa;  Wit- 
nesses, §8  52,  64,  150. 

IV.  DISABILITIES  AKP  PRIVILEGEl 
OF  OOVERTUBE. 
(B)  Propcrtr  Mtd  UoBTsr«Be«a. 

S68  (Tex.)  A  married  woman  with  her  hus- 
band's consent  may  purchase  public  school  land 
from  the  state. — McCiintic  v.  Midland  Grocery 
&  Dry  Ooods  Co..  164  S.  W.  1157. 
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WIFE'S  SEPARATE  ESTAIK 
(A)  WhBt  Oonatltates. 

1 129  (Tex.OiT.App.)  A  deed  by  a  widow  who 
has  remarried  and  the  surriving  daaghter,  also 
married,  to  a  ODe-sereuth  interest  in  land  de- 
scribed as  having  descended  to  their  dec^ent, 
wbeieas  only  a  one-fourteeuth  interest  descend- 
ed to  htm,  pBBseB  a  one-fourteenth  interest  onl;; 
the  warranty  not  operating  against  the  gran- 
tors.—Pritchard  V.  Fox,  154  8.  W.  1058. 

8  t3l  (Mo.)  Where  a  hnshand  pnrcbased  land 
with  his  wife's  money,  taldng  toe  title  in  his 
own  name,  the  burden  was  on  those  claiming 
under  him  to  show  that  she  expressly  assented 
in  writing  to  such  disposition  of  her  money, 
and  was  not  on  her  to  show  that  she  did  not  so 
assent— Fogle  t.  Pindell.  154  8.  W.  8L 

1 169  (Ark.)  Though  the  first  part  of  a  trust 
deed  read  as  though  the  husband  owned  the 
land,  subsequent  recitals  by  which  the  wife,  "for 
the  consideration  and  the  purposes  aforesaid,  do 
hereby  join  with  my  said  husband  in  the  execu- 
tion of  this  deed  and  do  *  *  *  convey"  unto 
the  trustee  all  her  homestead  rights,  etc.,  coa< 
reyed  the  fee.  which  the  wife  actually  owned. 
-Harper  v.  McGoogsD,  154  8.  W.  187. 

I  169  (Ky.)  In  view  of  Ky.  St.  S  505,  provid- 
ing that  married  women  may*  convey  tneir  real 
or  personal  property,  and  section  2128,  empow- 
ering married  women  to  contract,  an  unrecord- 
ed mortgage  by  a  married  woman,  in  which  her 
husband  joineo,  is  valid  as  between  herself  and 
the  mortgagee.— Woods  v.  Davis,  154  S.  W.  905. 

S  171  (Ark.)  A  wife  may  mortgage  her  sep- 
arate property  to  secure  the  payment  of  her 
husband's  debt— Harper  t.  McGoogan,  154  8. 
W.  187.  . 

(D)  Com  veyma  cm  «md  OoBtrute  t* 

I  1 98  (Ky.)  Where  a  wife  transfers  land 
without  the  signature  of  her  husband  to  the 
deed,  she  is  not  estopped  to  deny  the  validity 
of  the  deed,  nor  will  those  who  claim  under  her 
after  her  death  be  so  estopped.— Hellard  t. 
Rockcastle  Mining,  Lumber  &  Oil  Co.,  154  B. 
W,  «KL 

VL  ACTIONS. 

J 205  (Tex.Civ.App.)  Neither  spouse  can  main- 
n  an  action  against  the  ottwr  for  damages 
founded  upon  a  twL- Wllaon  t.  Brown,  1S4  S. 
W.  822. 

{|208  (Mo.App.)  Where  services  in  nursing, 
caring  for,  and  boarding  a  person  were  jointly 
rendered  by  a  husband  and  wife,  they  could 
join  aa  ^intUEs  In  an  action  for  compeuaation 
therefor.— Lambert  r.  Hodgdon,  154  8.  W.  450. 

vn.  comivNiTT  propebtt. 

1249  (T^CiT.App.)  Where  title  to  land  oc- 
cupied by  a  husband  and  wife  is  perfected  by 
adverse  possession  after  his  death,  the  land  be- 
comes the  wife's  separate  estate.— Cook  v.  Hous- 
ton Oil  Co.  of  Texas,  164  8.  W.  278. 

1252  (Tex.)  In  a  controversy  to  which  the 
-state  is  not  a  party,  whether  public  land  pur- 
chased from  the  state  in  the  name  of  either 
husband  or  wife  is  community  property  or  not 
most  be  determined  by  the  character  of  the 
right  by  which  the  title  thereto  had  its  incep- 
tion.—McClintlc  V.  Midland  Grocery  ft  Dry 
Goods  Co.,  154  S.  W.  1167. 

I  255  (Tex.)  Land  purchased  by  the  wife  in 
her  nam^  the  first  payment  being  out  of  her 
separate  funds,  with  the  understanding  between 
the  husband  and  wife  that  it  is  to  be  paid  for 
out  of  her  separate  estate  and  held  aa  her  sep- 
arate property,,  does  not  become  community 
property  because  the  notes  for  deferred  pay- 
ments are  executed  by  the  husband. — McCIintic 
T.  Midland  Grocery  it  Dry  Goods  Co.,  164  8. 
W.  1167. 


Where  a  third  perKUi  agreed  to  give  a  wife 
money  to  buy  land  from  the  state,  the  first  pay- 
ment was  made  out  of  money  so  given,  and  it 
was  intended  that  deferred  pajrmenta  would  be 
so  made,  the  land  was  her  separate  property, 
although  the  husband  joined  in  notes  for  such 
deferred  payments,  and  a  Judgment  against 
the  husband  was  not  a  Hen  thereon. — Id. 

S262  (Tex.)  Public  land  purchased  from  the 
state  in  the  name  of  either  husband  or  wife 
while  they  are  living  together  is  prima  facie 
community  property,  out  the  presumption  may 
be  overcome  by  proof  that,  as  tjetween  the  hus- 
band and  wife,  such  land  is  the  separate  prop- 
erty of  one  or  the  other. — McOlintic  v.  Midland 
Grocery  &  Dry  Goods  Co.,  154  6.  W.  1157. 

HYPOTHETICAL  QUESTIONS. 

See  Evidence,  {  553. 


IDEM  SONANS. 


See  Names. 


ILLEGITIMATE  CHILDREN; 

8ee  BastaidB, 

IMPEACHMENT. 

See  Statntea,  |  26;  Witnesses,  H  337,  346, 
383,  393,  410. 


See  Bail. 


IMPRISONMENT. 
IMPROVEMENTS. 


See  Landlord  and  Tenant,  S  167;  Mechanics' 
Liens ;   Municipal  Corpoxatlonit  H  362-622. ' 

IMPUTED  NEGLIGENCE, 

See  Negligence.  |  93. 

INCEST. 

See  Criminal  Law.  H  448,  721;  WltneMes,  | 
64. 

1 14  nfez.Or.App.)  Where  It  affirmatively  ap- 
pears that  the  defendant  has  been  married  prior 
to  his  marriage  to  the  mother  of  the  prosecut- 
ing witness  in  an  incest  case,  it  should  affirma- 
tively appear  that  the  first  marriage  had  been 
legally  dissolved  by  death  or  otherwise.- Tick- 
ers V.  State,  154  S.  W.  578. 

In  a  prosecution  for  incest  by  a  man  with 
his  stepdaughter,  in  which  it  was  shown  that 
accused  had  a  son  prior  to  his  present  mar- 
riage, the  proof  is  sufficient  of  a  former  valid 
marriage  on  his  part,  thougb  it  would  not  be 
sufficient  where  accused  was  a  woman ;  and 
bence  it  was  necessary  to  show  that  such  mar- 
riage had  been  disaolved  before  the  present 
marriage.— Id. 

I  15  (Tex.Cr.App.)  Evidence,  consisting  in 
part  of  proof  that  defendant  attempted  to  com- 
mit suicide,  and  gave  the  prosecuting  witness 
medicine  to  produce  an  abortion,  Aeld  sufficient 
to  corroborate  the  prosecutrix  in  a  prosecution 
for  incest.— Vickera  t.  State,  154  8.  W.  67a 

INCOMPETENT  PERSONS. 

See  Insane  Persons. 

INCUMBRANCES. 

See  Descent  and  Distribution. 

INDEMNITY. 

See  Principal  and  Surety. 

1 13  (Tex.(3v.App.)  Where  a  carrier  was  I» 
duced  to  issue  fraudulent  bills  of  ladin?  for  half 
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bales  of  cotton  as  fall  bales,  by  reason  of  false 
certificates  of  a  compreBS  company,  the  fact 
that  the  carrier's  servant  had  knowledge  of  the 
fraud  ia  time  to  have  prevented  its  accomplish- 
ment, but  negligently  or  willfully,  failed  to  dis- 
close the  same,  did  not  bar  the  carrier's  right  to 
recover  over  against  the  compress  company 
for  any  recovery  agfdnst  it  on  the  bills.— Wicb* 
ita  Fails  Compress  Co.  t.  W,  L.  Moody  &  Co., 
164  B.  w.  im. 

INDEPENDENT  CONTRACTORS. 

See'  Master  and  Servant,  S  88. 

INDICTMENT  AND  INFORMATION. 

See  Adultery;  Burglary,  |8  20,  23,  24,  28; 
False  Pretenses,  I  34 :  Forgery,  S  26;  Gam- 
ing, 18  85,  94 ;  Homicide,  f  142 ;  Intoxlcat- 
ii^  Liquors,  8  205;  Larceny,  §8  30,  40; 
Names;  Perjury,  §§  27,  38;  Taxation,  |  325. 

V.  REQUISITES    AKD  SUFFICIENOT 
OF  ACCUSATION. 

8  56  (Mo.)  Rev.  St  1909,  {  4770,  prohibit- 
ing the  establUbing  of  a  "policy"  as  a  ousiness 
or  avocation  or  aiding  or  assisting  id  establish- 
ing the  same,  snfficiently  described  the  offense, 
and  was  not  in  violation  of  the  Bill  of  Jttighta 
(Const  art  2,  {  22),  entitling  an  accused  per- 
son to  be  fully  Informed  as  to  the  nature  and 
caoae  of  the  accosation.— State  t.  Hilton,  154 
8.  W.  729. 

1 56  (Tenn.)  Const  art  1,  §  9,  guaranteeing 
the  right  to  demand  the  nature  and  cause  of 
the  accusation,  leaves  it  to  the  Legislature  to 
prescribe  in  what  form  the  crime  shall  be 
charged.— State  v.  Stephens,  IM  S.  W.  1149. 

165  (Mo.)  It  is  not  necessary  to  plead  the 
evidence  by  which  the  indictment  is  to  be  sup- 
ported.—State  V.  Becker,  154  S.  W.  769. 

8  79  (Tex.Cr.App.)  Wrong  spelling  will  not  ren- 
der an  indictment  insufficient,  unless  it  changes 
the  word  intended  into  another  word  having  a 
different  meaning.— Pye  v.  State,  154  S.  W.  222. 

8  79  (Tex.Cr.App.)  An  indictment,  averring 
that  accused  did  go  into  a  public  place,  to  wit, 
a  public  "atree"  in  the  town,  and  use  boister- 
ous language  calculated  to  dinarb  the  peace,  is 
not  defective  because  of  omission  of  that  last 
"t"  in  "street"— Hart  t.  State,  154  S.  W.  553. 

881  (Tex.Cr.App.)  A  count  in  an  indictment 
for  larceny  held  not  fatally  defective  where, 
after  mentiontng  defendant  four  times  by  his 
name,  "F.  C.  Matthere,"  It  referred  to  him  as 
"the  said  F.  C.  Manntf.'*— Skinner  v.  State, 
164  S.  W.  1007. 

8  83  (Tex.Cr.App.)  Inasmuch  as  the  statute 
creates  a  difference  between  principals  and  ac- 
compliceSj  an  indictment  must  follow  this  dis- 
tinction in  charging  one  as  an  accomplice. — 
Cooper  V.  State,  154  S.  W.  989. 

8  87  (Ky.)  Under  the  direct  provisions  of 
Gr.  Code  Prac.  8  an  error  in  an  indictment 
as  to  the  time  the  offense  was  committed  is 
immaterial,  where  it  was  alleged  to  have  been 
committed  j>rior  to  the  finding  of  the  indictment 
—May  V.  Commonwealth,  154  S.  W.  1074. 

8110  (Mo.)  Where  a  statute  specifically  de- 
fines an  offense,  an  indictment  or  information 
thereunder,  in  the  language  of  the  statute.  Is 
sufficient.— State  v.  Hilton,  154  S.  W.  729. 

8  110  (Mo.)  The  offense  of  aiding  and  assist- 
ing in  making  and  establishing  a  lottery,  in 
violation  of  Ber.  St  1909,  |  4770,  is  sufficiently 
charged  In  the  statutory  words,  though  the  per- 
sons aided  and  assisted  by  the  defendants  are 
not  named.— State  v.  Becker,  154  S.  W.  769. 

An  indictment  In  the  language  of  Rev.  St 
1009,  8  4770,  which  cbargoi  tiie  making  and 
establidifng  of  a  lottery  as  a  business,  is  suffi- 
cient to  advise  defendants  of  the  nature  of  the 
accusatioD. — Id. 

An  indictment  in  the  language  of  the  statute, 
which  chaixes  the  makiiif  and  eatabUshinc  of  a 


lotterr  ha  a  business  on  a  certain  date,  is  not 
bad,  because  it  charges  that  certain  sums  of 
money  "were  thereafter  to  be  disposed  of  by 
lot  or  chance." — Id. 

J  HO  (Tex.Cr.App.)  As  Pen.  Code  1911,  art 
I»S,  denounces  the  offense  of  maintaining  a 
policy'  game,  an  indictment  charging  the  offen!;e 
in  the  words  of  the  statute  is  sufficient,  though 
the  game  be  in  fact  a  lottery.— Polk  Stat^ 
164  S.  W.  988. 

8119  (Ky.)  Though  accused  committed  a 
murder  unaided,  an  indictment  le  not  defective 
in  charging  that  other  persons  conspired  with 
accused  to  effect  the '  murder  and  aided  and 
abetted ;  for  those  allegations  may  be  disregard- 
ed as  aurolusage.— May  v.  Conunonwealth,  154 
S.  W.  1074. 

VI.  JOniDER  OF  PARTIES,  OFFEnSEik 
Atm  COUNTS.  DUPUOITT, 
AHD  XXEOnOlf. 

1 125  (Mo.)  An  information  for  aiding  and 
assisting  in  establishing  a  "policy"  as  a  business 
and  avocation,  prohibited  by  Rev.  St  1909,  i 
4770,  in  the  language  of  the  statute,  was  not  de- 
fective for  failure  to  define  the  word  "policy"  or 
to  allege  the  manner  in  whidi  defendant  aided 
or  assisted '  in  the  making  or  establishing  the 
lottery.— State  v.  Hilton,  154  S.  W.  729. 

8  125  (Mo.)  An  indictment  in  the  language 
of  Rev.  St  1909,  §  4770,  which  charges  defend- 
ants with  making  and  establishing  a  "lottery** 
and  a  "scheme  in  the  nature  ot  a  lotten,"  is 
not  dnpllcltous.— State  t,  Becker,  154  S.  W. 
769. 

An  indictment  for  establishing  a  lottery  is  not 
duplicltouB  because  it  charges  that  the  lottery  is 
"known  as  the  Old  Reliable  Company  and  the 
Standard  Investment  Company."— Id. 

8  129  (Tex.Cr.App.)  An  indictment  held  not 
invalid  which  charged  in  one  count  that  defend- 
ant unlawfully  injured  the  fence  of  another,  and 
in  another  count  that  he  stole  wire  fnHu  such 
person.- Skinner  v.  State,  154  S.  W.  1007. 

8  132  (Mo.)  Where  several  misdemeanors  are 
charged  in  different  counts,  it  is  in  the  discre- 
tion of  the  trial  court  whether  the  state  shall 
be^t  to  an  election.— State  T.  IJet,  154  S.  W. 

TH.  KOTION  TO  QUASH  OB  DmHaS. 
AND  DEBCUKBEB. 

8  137  (Tex.Cr.App.)  Grammatical  error  pre- 
sents no  ground  for  the  quashing  of  the  indict- 
ment unless  such  error  renders  it  ancertain  as 
to  the  charge  intended.  The  omission  of  the 
word  "of"  presents  no  error,  when,  by  reading 
the  entire  indictment  its  intent  and  meaning  is 
clear.— Stephens  v.  State,  154  S.  W.  996. 

1 137  (Tex.Cr.App.)  That  a  complainant 
swore  DositiTdy  ta  a  HUe,  fnataad  of  allecfng 
that  be  had  reason  to  bdleve  and  did  betieve 
that  a  sale  was  made,  was  not  ^rround  for 
quashing  a  complaint  and  information  for  un- 
lawfully selling  intoxicating  liquors. — Elason 
State,  154  S.  W.  1196. 

That  a  complaint  and  information  for  unlaw- 
fully selling  intoxicating  liquors  did  not  uea- 
tive  the  fact  that  the  sale  was  on  a  prescriptiaa 
was  not  ground  for  quasbing  it. — Id. 

Vni.  AMENDMENT. 

8  159  (Tex.Cr.App.)  Where  accused,  who  was 
indicted  as  Pierce,  suggested  that  bis  name  was 
Peters,  the  court  could  properly  order  the  same 
corrected.- Peters  v.  State,  154  S.  W.  SOSL 

INDORSEMENT. 

See  BUla  and  Notes,  1 110. 

INFANTS. 

See  Appeal  and  Error,  I  742 ;  Death,  |  25 ; 
Guardian  and  Ward;  Judgment,  8  694;  Mu- 
nicipal Corporations,  J|  791.  800;  Parent 
And  Child;  Bape^  1  IT. 
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m.  PBOPERTT  AlfS  OOHVETAHOBS. 

S  39  (Ky.)  In  an  action  under  Civ.  Code  Pnc. 
I  480,  proridin?  that  a  Te«ted  estate  of  an  in- 
fant in  real  estate  may  be  sold  bj  order  of  a 
court  of  equity  for  the  payment  of  his  ancea- 
tor'B  debts,  in  an  acti(»i  brought  axainat  him 
parsaant  to  section  428,  or  by  a  creditor  of  the 
ancestor,  the  infant  defendant  must  be  actually 
served  with  process;  an  appearance  for  him 
being  insufficient.— Whalen  v.  Hopper's  Guard* 
ian,  154  8.  W.  40. 

{39  (Ky.)  In  an  action  for  tlie  division 
and  sale  of  land  jointly  owned,  it  was  prejudi- 
cial to  the  rights  of  an  infant  joint  owner  made 
defendant  that  bis  land  should  l>e  sold  when  all 
the  i»arties  in  Interest  were  not  befors  the  court 
— Stovall  T.  Oates,  154  8.  W.  914. 

S39  (Ky.)  In  an  action  under  Civ.  Code 
Ptac.  f  490,  subsec.  2,  for  the  sale  of  vested 
estates  in  real  property  jointly  owned,  it  is 
not  necessary  to  all^  or  prove  that  It  is  to 
the  interest  of  ait  infant  iHaintiff  that  the  land 
be  sold.— Scott  t.  Graves,  154  S.  W.  1084. 

{41  (Ky.)  Upon  sale  of  an  infant's  share  in 
jointly  owned  real  property  in  an  action  there- 
for under  Civ.  Code  Prac,  {  490,  subsec.  2,  and 
where  the  bond  required  in  such  proceeding 
by  section  493  was  executed  by  his  guardian 
before  the  order  of  sale  was  made,  the  share  of 
the  Infant  under  the  express  provision  of  sec- 
tion 497,  subsecB.  1-4,  d^  not  remain  a  Hen  on 
the  land  sold,  but  was  payable  to  the  guardian. 
—Scott  V.  Graves,  154  S.  W.  1084. 

1 42  (Tex.Civ.App.)  A  sheriff's  deed,  under 
foreclosure  of  a  fictitious  lien  fraudulently 
claimed  by  surviving  brothers  against  the  intei^ 
est  of  their  deceased  brother's  minor  heir,  held 
void  and  subject  to  attack  in  a  suit  brought  by 
the  minor,  on  removal  of  disability,  to  recover 
the  land,  against  the  surviving  brothers  and 
their  grantees.— Newton  t.  Easterwood,  154  8. 
W,  646. 

vn.  Aonoira. 

178  (Ark.)  Under  Klrby's  Dig.  {{  6023, 
6024,  and  6025,  requiring  an  infant's  defense 
to  be  made  by  his  regular  guardian  or  guardian 
ad*  litem,  and  providing  for  the  appointment  of 
a  guardian  to  defend,  proof  cannot  be  taken  of 
depositions  in  an  action  against  an  infant  de- 
fendant until  the  appointment  of  an  acting 
guardian.— Blanton  v.  Davis,  154  8.  W.  947. 

178  (Ky,)  Under  Civ.  Code  Prac.  {  490, 
subsec.  2,  providing  for  the  sale  of  property 
jointly  owned,  a  petition  making  an  infant  by 
his  guardian  a  party  plaintiff,  and  also  making 
the  guardian  as  such  a  -party  ^aintiff,  brings 
the  Infant  properly  before  the  court,  thou^  no 
guardian  ad  litem  was  appointed.— Scott  t. 
Graves,  164  S.  W.  1084. 

8  87  (Ark.)  lo  a  suit  against  a  widow  and 

her  minor  children,  she  being  their  statutoir 
guardian  and  having  interests  identical  with 
theirs,  and  having  defended  individually,  failure 
to  appoint  a  guardian  ad  litem  for  the  infants, 
before  taking  plaintiff's  proofs,  was  not  fatal. — 
Blanton  t.  Davis,  154  S.  W.  947. 

{89  (Ky.)  Where  Infants  under  the  age  of 
14  years,  made  defendants  In  the  original  ac- 
tion and  on  a  cross-petition,  were  properly  serv- 
ed with  process,  and  the  court  acquired  juris- 
diction over  them  and  of  the  subject-matter,  the 
failure  to  serve  process  on  them  on  an  amended 
cross-petition  was  immaterial. — Angel  v.  Wood, 
154  8.  W.  1103. 

i  105  (Ky.)  Under  Civ.  Code  Prac.  {  732  sub- 
sec. 34,  providing  that  the  word  "action'*  em- 
braces a  counterclaim,  and  section  36,  subsec.  3, 
prohibiting  a  judgment  against  an  infant  until 
the  regular  guardian,  or  guardian  ad  litem,  has 
made  defense  or  filed  a  report  of  inability  to 
do  so,  a  judgment  could  not  be  rendered  on  a 
ronnterclum  against  infants,  where  no  defense 


was  made  for  Oiem  or  icport  filed.— Whalen  t. 
Hopper's  Guardian;  154  sT  W.  40. 

{113  (Ky.)  A  judgment  in  a  suit  to  construe 
a  will  to  which  an  infant  defendant  was  a 

Srty,  adjudging  the  Infant  to  take  a  defeasible 
!  m  lands  devised,  having  remained  in  force 
many  years,  is  conclusive  upon  the  infant  and 
all  parties  claiming  througa  her.— Jenkins  t. 
Hamilton,  154  S.  W.  937. 

INFLUENCE. 

See  Wins.  I  166. 

INHERITANCE. 

See  Descent  and  Dlsttlbntion. 

INJUNCTION. 

See  Appeal  and  Errror,  |{  100,  160 :  Constitu- 
tional Law,  {  43 ;  Dedication,  {  61 ;  Deeds, 
{  175;  Easements,  {  36;  Equity.  I  407: 
Highways.  H  62,  64;  Ballroads,  {  222;  Wa- 
ters and  Water  Courses,  |  49. 

I.  WAOTBE  AMP  QBOUHPB  IN 
GSHEBAIi. 

(B)  Groands  of  Relief.  , 

I  16  (Mo.)  Mandatory  injunction  is  nmally  de- 
nied when  plaintifi  has  a  complete  remedy  IV 
raaudamuB.— Ettenaon  v.  Wabash  R.  Ga,  154 
S.  W.  785. 

n.  SUBJECTS  OF  PBOTEOnOH  AHD 
RELIEF. 

(A}  AAtloBa  mmm  Otbcr  Irngta  Pvoaaaftlmss. 

8  26  (Tex.Oiv.App.)  In  the  absence  of  any  al- 
leged defense  avoiding  the  policy,  or  an^  denial 
of  liability  thereon,  equity  will  not  enjoin  in- 
sured, nnaer  a  health  and  accident  policy  pro- 
viding monthly  indemnity  for  disability,  from 
bringing  suits  for  each  part  of  the  indemnity 
as  it  became  due.— Rau  T.  American  Nat.  In*. 
Co.,  154  S.  W.  646. 

IV.  PRET.TBinffABT  AMP  niTEBI^KIU- 

TOBT  nr Jimoxxoira. 

(A)  Gvo«aa*  «ad  FrMeedfuaa  to  Pntrare. 

{136  (Tex.Civ.App.)  Plaintiff,  suing  to  recov- 
er timber  cut  and  removed  from  his  land,  held 
entitled,  under  Sayles'  Ann.  Civ.  St.  1807,  art. 
2989,  subd.  3,  as  amended  by  the  Acts  31st 
Leg.  1st  Eac.  Sesa.  c.  84,  to  a  temporary  injunc- 
tion restraining  the  removal  or  msposal  of  the 
timber.— Houston  Oil  Co.  of  Texas  t.  Davie, 
154  S.  W.  337. 

1 137  (Tex.Civ.App.)  If  more  damage  is  like- 

S'  to  result  from  granting  a  temporary  injunc- 
OD  than  by  refusing  it,  ft  should  not  be  grant- 
ed, bat  any  doubt  as  to  whether  greater  injury 
will  result  in  refusing  than  in  granting  it 
should  be  resolved  in  plaintiff's  favor. — Mata- 
gorda Canal  Co.  v.  Markham  Irr.  Co.,  154  S. 
W.  1176. 

{  145  (Tex.Civ.App.)  Where  none  of  the  al- 
legations of  a  iietition  for  a  temporary  injunc- 
tion were  on  information  and  belief,  supporting 
affidavit  that  the  allegations  as  to  facts  were 
true,  that  the  allegations  based  upon  knowledge 
and  belief  were  true  to  the  best  of  affiants 
knowledge  and  belief  was  sufficient.- Houston 
OU  Co.  of  Texas  v.  Davis,  154  8.  W.  337. 

T.  PERKAKERT  IWJtJSOTIOW  AHP 
OTHER  REZiIEF. 

f  189  (Tex.Civ.App J  An  injunction  operates 
in  personam  only.--Glenient  t.  City  of  Paris, 
164  8.  W.  024. 

IZ.  WROHOFUL  lEJUStrX'iOH. 
1257  (Tenn.)  In  an  action  for  wrongful  in- 
junction, complainant  must  show  madice  and 
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want  of  probable  canw.— Hawkins  t.  Hubbel] 
&  Houser,  IM  S.  W.  1146. 

§261  (Teno.)  Damages  resulting  from  troa- 
ble,  annoyaDce,  and  expense  from  failure  to  se- 
cure bauds  to  run  a  farm  are  purely  specula- 
tive, and  incapable  of  accurate  estimation  or 
tracing  to  an  injunction  agaiost  its  anie.— 
Hftwkina  V.  Hobbell  &  Houser,  154  S.  W.  1146. 

The  suing  out  of  an  injuntion  against  the 
sale  of  a  farm  could  not  be  legally  said  to  be 
proximate  cause  of  trouble,  a&aoyaoce,  and  ez- 

Knse  from  failure  to  secure  uanda  to  run  it.^ 

One  who  claimed  that  be  was  prevented  by 
an  injunction  from  obtaining  the  kind  of  labor- 
ers be  needed  for  certain  work  held  not  en- 
titled to  recover  on  his  own  testimony,  con- 
sisting ol  broad  general  statements  as  to  the 
nature  of  bis  damagea.— Id. 

Expenses  of  a  loan,  which  complainant  claim- 
ed he  bad  to  make  to  pay  a  judgment,  were  not 
a  proper  element  of  damages  from  a  wrongful 
injunction  against  the  sale  of  his  land.— Id. 

Usury  paid  could  not  be  claimed  as  damages 
in  an  action  for  wrongful  injunction,  wherein 
a  part  of  the  recovery  sought  was  expenses  in 
obtaining  a  loan,  rendered  necessary  by  the 
injunction.— Id. 

Where  do  actual  damages  were  suffered  by 
reason  of  a  wrpngfal  Injunction,  complainant 
can  recover  nothing  but  nominal  damages. — Id. 

INNKEEPERS. 

See  Deeds,  |  172. 

8  2  (Ark.)  Under  Kirby's  Dig.  |  5454,  em- 

Sowering  cities  "to  regulate  hotels  and  other 
ouses  for  public  entertainment,"  held,  that  a 
city  might  regulate  restaurants,  and  that  a 
place  where  defendant  kept  tables  and  chairs 
and  furnished  meals  to  any  one  at  all  hours 
was  a  "house  for  public  entertainment"  within 
the  statute,  and  a  "restaurant"  within  the  or- 
dinance.—City  of  Ft.  Smith  V.  Oonter,  164  S. 
W.  181. 

IN  PAIS. 

See  Estoppel.  S|  63-116. 

INSANE  PERSONS. 

See  Courts.  |  231 ;  Criminal  Law,  {|  626,  722. 
1159 ;  Deeds,  ||  203,  211 ;  Mortgages.  I  529. 

IX.  ACTIONS. 

S  (00  (Tex.Civ^pp.)  Rev.  St.  1895,  art.  2727, 
whicb  provides  that  a  judgment  against  a  ward 
shall  be  Hied  with  the  clerk  of  the  court  in 
which  guardianship  ia  pending,  and  entered  up- 
on the  claim  docket  as  other  claims  are  enter- 
ed, applies  only  where  a  guardianship  is  actual- 
ly pending ;  and  hence,  to  an  action  against  an 
insane  person,  it  was  error  to  direct  payment  of 
judgment  in  the  due  course  of  guardianship 
proceeding,  where  it  appeared  that  no  guardian 
had  ever  been  appointed.— James  v.  Cbaney,  154 
8.  W.  679. 

INSOLVENCY. 

See  Assignments  for  Benefit  of  Creditors ; 
Bankruptcy;  Creditors*  Suit,  §  8. 

INSPECTION. 

See  Rflllroada,  |  481;  Searches  and  Selzores, 

INSTRUCTIONS.  ' 

To  jury,  see  Criminal  Law,  M  673,  728,  761- 
830,  1038,  1133,  1172;  Trial,  88  191-296, 
878. 

To  Hrrant,  see  Master  and  Servant,  1 190. 

INSURANCE. 

See  Action.  I  53:  Appeal  and  Error,  |  1058: 
Evidence.  |  113:  Injunction,  fi  26;  Plead- 
btgt  I  862;  Reformation  of  Instruments,  H 


25,  41,  46;  Schools  and  Sdiool  Districts,  f 
80;  Statutes,  {  218;  Trespaas  to  Try  Title, 
I  9:  Trial,  I  127. 

m.  XMTOAKOB  AOEim  JkMD 
BBOKBBS. 

(A)  Avener  tn  Inrar«r. 

1 84  Crex.Civ.App.>  In  an  action  by  a  life 
insurance  broker  for  commissions  for  securing 
liability  business  (or  defendant,  evidence  hdd 
insuffident  to  establish  any  agreement  tor  the 
payment  of  commissions. — £tna  Life  Ina.  Co. 

V.  Farrell,  154  8.  W.  1164. 

V.  THE  COKTRACT  Of  OENEBAI.. 
(A)  Nature,  Keanlsltca.  mud  Valiaitr* 

S  129  (MaApp.)  -A  mere  solicitor  €ft  insur- 
ance has  no  power  to  contract  that  an  assared 
under  a  contract  for  a  year  conid  cancel  the 
same  without  becoming  liable  for  the  higher 
rates  provided  in  the  policy  for  sbort  terms. — 
Mtoa  Life  Ins.  Co.  v.  American  Zinc,  Lead  & 
Smelting  Co.,  164.  S.  W.  827. 

I  143  (Ky.)  Judgment,  in  an  action  to  re- 
form a  substituted  life  policy,  which  gave  in- 
sured's daughters  a  vested  interest,  whereai 
the  original  policy  gave  them  only  a  contingent 
interest,  held  improper.— Equitable  Life  Aasnr. 
Society  v.  Sorter,  154  S.  W.  32. 

VI.  PBEMIinES.  DUES,  AHD  AMli—- 

§186  (Mo.App.)  Where  a  policy  of  insurance 
for  a  year  contains  a  table  of  rates  to  be 
paid  for  shorter  terms  than  a  year,  the  accept- 
ance of  montbly  premiums  at  the  cheaper  rate 
for  the  year's  contract  does  not  estop  the  in- 
surer from  suing  for  the  difference  between  the 
lower  and  the  bipier  rate  aa  cancellation  of  the 
policy  by  the  assured.— £tna  life  Ina.  Co.  v. 
American  Zinc.  Lead  A  Smeltinf  Co..  U4  S.  W. 
827. 

Vtn.  CANCEIXATIOM,  SUKBEHDEB, 
ABAnDOMMEHT,  OB  BESGIS- 
SIOH  OF  POUOT. 

i  244  (Mo.App.)  An  Insorance  policy  for  12 
months,  which  contained  a  special  written  pro- 
vision under  the  head  "Monthly  Adjustment  of 
Premium,  $50  deposit,"  providing  that  each 
month  the  assured  should  state  to  the  company 
the  amount  of  wages  paid,  and  pay  the  premiom 
due  at  the  rates  named  .was  a  contract  for  a 
year,  and  the  spedal  provlsitn  did  not  auAoiue 
the  assured  to  cancel  the  policy  without  paying 
the  short  rates  provided  in  the  policy.— ^tna  Life 
Ins.  Co.  V.  American  Ztnc,  Lead  &  Smelting  Co., 
154  S.  W.  827. 

A  thT«t  ^lf  an  insurance  adjuster  that,  if 
the  business  of  "snitch  lawyers,"  who  were 
bringing  annoying  suite  for  personal  imaiies, 
did  not  stop,  he  would  recommend  a  canoeIlati4» 
of  assured  a  policy  did  not  justify  cancellatioB 
by  the  assured  without  paying  the  higher  rate 
provided  therein  for  short  terme. — Id. 

Z.  FOBFEIT1TBE  OF  POXJOT  FOB 
BBEACH  OF  PBOBOSSOBT  WAB- 
BANTT.  COVENANT,  OB  OOHDI- 
TION  SUBSEQUENT. 

(B)  XonparvscBt  of  Premlama  or  Aaaosa- 
ments. 

1349  (Tex.Civ.App.)  Where  the  assignee  of 
an  insurance  policy  did  not  pay  the  last  pre- 
mium due  because  of  the  insurer's  foilure  to 
present  the  receipt  for  payment  in  accordance 
with  its  custom,  the  assignee's  failure  to  dis- 
cover the  nonpayment  for  some  ^ears,  it  appear- 
ing that  the  insured  was  still  alive,  and  the  pol- 
icy bad  been  merely  filed  away,  does  not  bar 
him  on  the  ground  of  laches. — I^Iutual  Life  Ina 
Co.  of  New  York  v.  Davis,  154  S.  W.  118i 

§353  (Tex.Civ.App.)  Owing  to  the  custom 
of  the  insurer  to  make  demand  for  preminms,  an 
insurance  policy,  which  waa  asaigned  to  the 
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inaured^s  creditor,  cannot  be  forfeited  for  aoD-' 
parment  ot  the  tenth  and  last  premiam,  where 
a  demand  was  not  made  brthe  iasarer.— Hn- 
tual  Life  Ins.  Oo.  ot  New  York  7.  Davis,  154 

S.  W.  1184. 

XI.  ESTOPPEL.  WAIViat.  OR  AOBEE- 
MENTS  AFFEOTIMO  RIGHT  TO 
AVOID  OR  FORFEIT  FOUCT. 

1371  (Tez.CiT.App.)  Where  a  forfeitare  of 
an  insarance  policy  ia  once  waived  because  of 
the  course  of  dealings  between  the  parties,  it 
cannot  tater  be  interpowd  to  defeat  recovery. — 
Mutaal  Life  Ins.  Co.  of  New  York  t.  Davis, 
154  S.  W.  1184. 

8  388  (Mo.)  A  letter  from  an  insurance  com- 
pany to  beneficiary's  brother,  referring  to  in- 
formation  desired  oy  the  beneficiary,  and  stat- 
ing that  the  first  premium  bad  been  paid,  and 
the  policy  waa  then  in  force  up  to  the  time  the 
second  premium  would  become  due,  waived  any 
fcrounds  of  cancellation,  which  bad  then  been 
discovered  by  the  company. — Harris  y.  Security 
Life  Ins.  Co.  of  America,  154  S.  W.  68. 

§392  (Ky.)  In  an  acticxi  on  a  policy,  issued 
without  written  application  or  medical  exami- 
nation, containiug  the  provision  that  it  should 
be  void  if  insured,  before  its  date,  had  con- 
sumption or  kidney  disease,  Aeld,  that  the  in- 
surer, after  the  acceptance  of  premiums  until 
the  death  of  insured,  could  not  defend  on  the 
ground  of  fraud,  though  insured  had  such  dis- 
eases before  the  date  of  the  policy. — Common- 
wealth Life  Ins.  Co.  v.  Rider.  154  S.  W.  006. 

1 400  .(Mo.)  A  life  insurance  policy,  which 
provides  that  it  shall  be  incontestible  after  a 
specified  time,  cannot  t>e  contested  after  that 
time  on  any  ground  not  excepted  therein.— Har- 
ris V.  Security  Life  Ins.  Co.  of  America,  154 

s.  w.  ea 

XVI.  RIGHT  TO  PROCEEDS. 

1 587  (Ky.)  Where  insnred  just  before  bis 
death  made  a  request  sufficient  in  form  for  a 
change  of  beneficiary,  that  the  change  was  not 
actually  made  until  after  his  death  could  oot 
affect  the  rights  as  between  the  original  and 
the  new  beneficiary.— Daugberty  v.  Daugherty, 
154  S.  W.  9. 

Where  an  insured  is  induced  by  fraud  or  un- 
due influence  to  request  a  change  of  benefi- 
ciary, the  original  beneficiary  is  entitled  to  the 
insurance  money  as  against  a  new  beneficiary, 
regardless  of  whether  the  insurer  is  a  frater^ 
niU  organization  or  an  old  line  company.— Id. 

ZVHI.  ACTIOHB  OH  POUOIES. 

J  640  (Mo.)  The  answer,  in  an  action  on  a 
life  policy,  did  not  raise  an  Issue  that  the  year 
fixed  within  which  the  policy  could  be  con- 
tested was  not  sufficient  to  enable  the  company 
to  ascertain  by  diligence  whether  the  policy 
was  fraudulently  obtaUied,  where  no  facts 
showing  diligence  were  alleged ;  the  answer 
merely  containing  general  allegations  as  to 
fraud  and  concealment  of  facts. — Harris  v.  Se- 
curity Life  Ins.  Co.  of  America,  154  8.  W.  68. 

S  646  rrex.Civ.App.)  In  an  action  on  a  fire 
policy,  the  defendant  was  bound  to  establish  its 
defense  that  plaintiff  set  fire  to  the  house  by  a 
preponderance  of  the  evidence,  but  not  beyond 
a  reasonable  doubt.— Mott  v.  Spring  Garden  Ins. 
Co.,  154  S.  W.  658. 

i  658  (Tex.CSv.App.)  In  an  action  on  a  fire 
policy,  evidence  that  plaintiff  objected  to  the 
local  authorities  investigatinK  the  fire  was  ad- 
missible on  the  issue  whether  the  fire  bad  been 
started  by  hini.- Mott  t,  Spring  Garden  Ins. 
Co..  154  S.  W.  658. 

Where  plaintiff  testified  to  the  value  of  the 
property,  including  the  house  on  which  he 
Bought  to  recover  insurance,  evidence  of  the 
I'slue  of  the  lot  alone  was  properly  admitted  as 
tending  to  show  that  plaintiff  considered  the 


house  of  little  valne.  and  tiuu  diow  a  motiTe 

for  burning  it. — Id. 

S6G4  <Tex.Civ.App.)  In  an  action  by  an  as- 
ngnee  on  a  life  policy  which  the  insurer  claim* 
ed  was  forfeited  for  failure  to  pay  the  last 
premium,  evidence  of  the  insurer  s  custom  to 
present  the  premium  receipt  as  a  demand  for 
payment,  and  that  it  had  done  so  In  the  case 
of  other  policies  held  by  plaintiff  on  the  life 
of  the  insared  and  others,  is  admissible. — Mutual 
Life  In&  Oo.  of  New  York  v.  Davis.  164  S.  W. 
1184. 

i  665  (Mo.)  The  production  of  the  life  policy 
sued  on,  with  proof  and  due  notice  of  insur- 
ed*B  death,  made  out  a  prima  facie  case  for 
plaintiff,  so  as  to  cast  the  burden  on  the  com- 
pany of  showing  whether  any  premium  was  un- 
paid at  insured's  death ;  payment  of  the  first 
premium  having  been  admitted.— Harris  v.  Se* 
curity  Ufe  Ins.  Co.  of  America.  154  S.  W.  68. 

zx.  mmrAX.  benefit  insurancb. 

(P)  Actions  for  Bencflts. 

1814  (Tex.Civ.App.)  Acts  Slst  Leg.  (1st  Ex. 
Sess.)  c.  36.  S  10,  prescribing  a  mode  for  serv- 
ice of  citation  on  n-atemal  beneficiary  associa- 
tions, is  not  exclusive  of  the  ordinary  mode 
prescribed  by  general  law.— Modem  Woodmen 
of  America  v.  Metcalfe,  164  S.  W.  662. 

1817  (Tex.Civ.App.)  The  burden  was  on  a 
party  suing  on  a  benefit  insurance  certificate, 
claimiDg  to  be  entitled  to  the  penalty  and  at- 
torney's fees  provided  in  Sayles  Ann.  Civ.  St. 
1897,  art.  3071,  for  failure  to  pay  after  de- 
mand, to  show  failure  to  file  an  annual  report 
which,  under  article  3096,  would  except  mutual 
relief  associations  from  liability  therefor. — 
Grand  Lodge  F.  &  A.  Masons  of  Texas  t. 
Moore,  154  S.  W.  362. 

INTENT. 

See  Contracts.  $|  147.  221 ;  Dedication.  1  15 ; 
Forgery.  I  26 :  Homestead,  S  164 ;  Homicide, 
US  33,  230,  257;  Indictment  and  Information, 
S  137:  Statutes,  K  181,  184;'  Wills.  H  441, 
470.  606,  697. 

INTEREST. 

See  Trespass  to  Try  Title,  {  62;  Trial.  S  334. 

I.  RIGHTS  AWD  LIABIMTIEa  IH 
OEHEBAIh 

I  22  (Kfo.)  A  judgment  on  a  special  tax  bill 
bears  the  same  rate  of  interest  as  the  tax  bill 
bears  under  the  city  charter,  and  not  6  per 
cent,  interest  as  provided  by  Rev.  St.  1909,  i 
7181,  providing  for  interest  on  judgments.— 
Barber  Asphalt  Paving  Co.  v.  Hayward.  154 
S.  W.  140. 

n.  RATE. 

S38  (Tex.Civ.App.)  An  action  for  conversion 
of  notes  is  not  an  action  based  on  them,  so  that 
judgment  for  plaintiff  would  bear  the  f>ame  rote 
as  the  notes  pursuant  to  Rev.  Civ.  St  1911* 
art.  4981,  and  a  judgment  providing  for  Inter- 
est in  excess  of  6  per. cent,  the  rate  provided 
for  Judgments  in  general,  violated  such  section. 
— Wilkirson  r.  Bradford,  164  S.  W.  691. 

INTERLOCUTORY  INJUNCTION. 

See  Injunction,  H  136-146. 

INTERPRETATION. 

See  Deeds,  f|  112-176;  Sales,  |S  68.  88. 

INTERSTATE  COMMERCE, 

See  Carriers,  S5  23,  35. 

INTERVENTION. 

See  Logs  and  Logging. 
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INTESTACY. 

See  Descent  and  Distribution. 

INTOXICATING  LIQUORS. 

See  Criminal  Law,  S|  200,  8(^,  304,  369,  434, 
761,  763,  764,  1100,  113&.  1172:  Indictment 
and  Information,  |  1S7;  Jniy,  f  181;  Stat- 
utes, i  179. 

H.  OONSTITUnONAIJTT  OF  ACTS 
AlTD  ORDINAN0E8. 

I  19  (Tex.CT.App.)  Acts  31st  lag.  (lat  Cx. 
Sees.)  c  15,  and  Pen.  Code  1911.  art  589.  mak- 
ing it  a  felony  to  nnlawftillj  engage  in  the  oc- 
cupation or  bosiness  of  selling  intoxicating  liq* 
aora  In  prohibition  territory,  ia  constitutionaL— 
Wilson  T.  Stote,  104  S.  W.  S71. 

VI.  OFFENSES. 

S  174  Crex.Cp.App.)  The  offense  of  pursuing 
the  business  or  occupation  of  selling  intoxicat- 
ing liquors  and  the  offense  of  making  a  tingle 
sale  are  separate  and  distinct,  and  are  not  de- 
fcreea  of  the  same  offenae.— Pierce  t.  State,  164 
S.  W.  569. 

Vm.  OBIKXNAI.  PKOSEOimom. 

§205  (Tex.Gr.App.)  An  indictment  for  sell- 
ing intoxicating  liquor  in  violation  of  Pen.  Code 
ion,  art.  597,  which  alleges,  without  giving  the 
date,  that  the  prohibition  law  was  put  in  force 
by  election  orders,  etc.,  prior  to  tne  time  the 
act  making  it  a  felony  was  passed,  was  suf- 
ficient.—Robinson  V.  State,  154  8.  vV,  997. 

i  236  (Tex.Cr.App.)  On  a  trial  for  violatins 
the  local  option  law,  evidence  held  sufficient  to 
support  a  jury  finding  that  accused  was  en- 
gaged in  the  buaineBB  ol  selling  intoxicating  liq* 
uors.— Pierce  t.  State.  164  S.  W.  669. 

1 236  (Tez.Cr. App. )  In  a  prosecution  under 
Pen.  Code  1911,  art  697,  for  unlawfully  sell- 
ing intoxicating  liqnor,  fiailure  to  prove  that 
prohibition  waa  in  force  in  the  conn^,  or  when 
or  bow  it  waa  put  in  force,  was  reversible  er- 
ror.—Robinson  v.  State,  154  S,  W.  997. 

{  239  (Tex.Cr.App.)  An  instruction  that  if  ac- 
cused on  certain  dates,  "or  either  of  them,"  en- 
gaged in  the  business  of  selling  Intoxicating  liq- 
uors, and  also  made  sales  oo  specified  dates,  or 
any  two  of  such  sales,  to  find  him  guilty  of 
engaging  in  the  business  of  selling,  did  not  au- 
thorize a  conviction  for  a  single  sale.— Pierce  v. 
State,  154  S.  W.  559. 

1 239  (Tex.Cr.App.)  An  instruction  timt  if  ac- 
cused ordered  liquor  for  the  partieer  named  as  an 
accommodation  to  them,  and  collected  the  mon< 
er  before  he  ordered  it  he  would  not  be  guilts 
of  making  salea  of  intoxicants,  was  not  objec- 
tionable on  the  ground  that  he  would  not  be 
guilty  whether  he  ordered  the  liquor  as  an  ac- 
commodation or  not  where  accused's  conten- 
tion was  that  be  ordered  it  as  an  accommoda- 
tion to  others,  and  collected  the  money  in  ad- 
vance.—Wilson  T.  State,  154  S.  W.  671. 

Where,  In  a  prosecution  for  engaging  in  the 
business  of  selling  intoxicants  in  a  dry  county, 
accused  claimed  ttiat  be  coUected  the  money 
from  the  parties  for  whom  be  ordered,  before 
the  liquor  was  ordered,  which  the  state  con- 
troverted, an  instruction  that,  if  accused  order- 
ed liquor  for  their  accommodation  and  collected 
the  money  therefor  before  tiie  order  was  made, 
he  would  not  be  guilty,  was  not  objectionable 
for  requiring  the  jury  to  believe  that  he  col- 
lected the  money  from  such  others  before  the 
order  was  made. — Id. 

{239  CTex.  Cr.  App.)  Under  the  existing  law, 
ereby  an  election  resnltlne  in  prohibition, 
not  contested  within  the  time  specified,  becomes 
effective  as  a  matter  of  law,  the  court  on  proof 
by  the  introductioD  of  the  proper  orders,  etc., 
can  charge,  as  a  matter  of  law,  that  prohibition 
is  in  £orce.--KobinBon  t.  State,  154  S.  W.  997. 


IRRIGATION. 

See  Waters  and  Water  Courses,  H  44,  49. 

ISSUES. 

See  Appeal  and  Error,  H  109-173. 

JEOPARDY. 

See  Criminal  Law,  $|  l»3-20a 

JOINDER. 

See  Action,  |  45;  Parties. 

JOINT  TENANCY. 

See  Tenancy  in  Common. 

JOURNALS. 

See  SUtutea,  {{  61,  285. 

JUDGES. 

See  Appeal  and  Error,  1  389;  Giiminal  Law. 
II  ^  666.  1091:  /usUces  of  the  Peace; 
Haadamna,  1  4 ;  Officers,  |  SO. 

H.  SPBOLBX  OB  S17BIT1TUTS 
TODOSS. 

I  16  (Ky.)  Under  Const.  18  102,  152,  proTid- 
ing  for  the  filling  of  vacancies  in  office  by  elec- 
tion or  appointment  in  the  cases  mentioned,  ac- 
cording to  how  long  before  election  the  vacancy 
occurs,  the  office  of  county  judge  of  McCreiry 
county,  created  by  Acts  1912,  c.  46,  I  5.  was 
properly  filled  at  the  general  election  in  No- 
vember, 1012,  though  it  was  filled  by  the  Gov- 
ernor's appointment  on  June  12,  1912.  and 
again  after  resignation  of  the  appointee  in  Oc- 
tober.—McCleary  T.  Williams,  164  S.  W.  417. 

JUDGMENT. 

See  Appeal  and  Error;  Certiorari;  Creditora* 
Suit  i  46 ;  Criminal  Law,  H  964.  994 ;  Di- 
vorce, IS  171,  287,  303,  309;  EhcecutioD ; 
Executors  and  Administrators,  g  454;  Ha- 
beas Corpus,  I  117 :   Hnaband  and  Wife.  | 


255;  Infants.  H  105,  113;  Insane  Peraotw: 
Insurance,  |  143;  Interest  ||  22,  38;  Judi- 
cial Sales ;    Limitation  of  Actiona,  |  177 ; 


Me<4]anic8'  Ueos,  |  214;  Mor^ages,  I  559; 
Partition,  |S  73,  77;  Pleading,  |  8;  Refor- 
mation of  Instmmenta,  I  48;  SeqnMtration, 
8  16;  Trial.  8  36& 

Z.  NATUBE  AHD  ESSENTZAU  ZH 

8  17  (Tex.Civ.App.)  A  dtaticm,  to  whidi  the 
clerk's  seal  has  not  been  affixed  will  not  support 
a  judgment  by  default. — Bamett  t.  Alamo  Lum- 
ber Co..  154  S.  W.  662. 

8  17  (Tex.  Civ. App.)  Under  Rev.  Civ.  St.  191L 
art.  1875,  sale  of  land  on  foreclosure  of  ven- 
dor's lien  against  resident  unknown,  on  serv- 
ice by  pnblication  keU  to  divest  thrir  righ^ 
title,  and  interest  as  fully  as  thotMth  they  had 
personally  appeared. — GibMHi  t.  Oppoiheinier, 
154  S.  W.  694. 

XV.  BT  DET  AVLT. 

(A)  Il«<inlait«s  and  Valldltr. 

8  129  (Tex.Civ.App.)  In  an  action  against 
several  defendants,  where  one  did  not  appear, 
and  the  court  in  its  instructions  directed  that 
aa  to  him  the  jury  should  find  for  plaintiff  be- 
cause he  had  defaulted  and  judgment  was  ten- 
dered against  all  predicated  only  upon  the  ver- 
dict, there  was  do  judgment  adjadicatlng  anj- 
thing  as  agalnat  the  defendant  who  had  de- 
faulted.—Danner  T.  Walker-Smith  Co.,  VA  &. 
W.  29C. 
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Vn.  BNTBT,  BBOOBP,   AMD  DOOK- 
BTZMO. 

1 272  (Ark.)  That  the  record  showed  an  or- 
der of  adjoamment  preceding  the  entry  of  de- 
crees confirming  a  tax  sale,  which  oviex  had 
been  scratched  out  and  another  order  of  ad- 
joummeot  following  the  record  of  the  confir- 
mation, even  if  unexplained,  would  not  nega- 
tive an  entry  of  the  decrees  as  entered  in  term, 
so  as  to  iuTalidate  them  as  entered  in  vaca- 
tioD.— Burhridge  v.  Gotscb,  164  S.  W.  200. 

IX.  OPEimO  OR  TAOATINO. 

S399  (Tex.CiT.Xpp.)  Under  Rev.  Civ.  St. 
1911,  art,  1097,  a  setting  aside  of  a  final  judg- 
ment as  against  one  of  several  defendauts  on 
appeal  sets  it  aside  as  to  all.— Danner  v. 
Walker-Smith  Co.,  154  S.  W.  295. 

X.  EQUITABLE  BELIEF. 
(B)  Jnrladlctlttn  and  Prooeetflmva. 

1 463  (Tez.Civ.App.)  In  an  action  to  set  aside 
a  default  Judgment  on  a  bond  given  by  plain- 
tifTs  decedent  under  a  claim  of  property  levied 
on  as  belonging  to  another,  whether  decedent 
was  guilty  of  negligence  in  prosecuting  the  suit 
based  on  his  claim  affidavit  and  bond  held,  un- 
der the  evidence,  a  Jury  qneation.— Barker  t. 
Johiuon,  164  S.  W.  609^ 

ZX.  COIXATEBAL  ATTACK. 

(B)  GrovndM. 

S  486  (Ark.)  A  judgment  cannot  be  collater- 
ally attacked  in  the  absence  of  a  claim  of  want 
of  jurisdiction  for  fraud,  or  because  it  was 
not  in  accordance  with  an  agreement  of  the 
parties. — Lewis  v.  St.  Louis,  I.  M.  &  S.  Ry. 
Co.,  154  S.  W.  198. 

1495  (Tez.Civ.App.)  On  collateral  attack  in 
trespass  to  try  title,  on  a  judgment  relied  on  by 
defendants,  it  will  he  presumed  that  matters 
necessary  to  soatain  the  judgment  were  alleged 
and  proved. — Gibson  v.  Oppenbeimer,  164  19.  W. 

i  SOS  (Ark.)  Where  an  attorney  was  employ- 
ed to  prosecute  a  claim  to  judgment  and  satis- 
faction, the  judgment  entered  by  consent  in 
favor  of  the  client  could  not  be  impeached  for 
want  of  authority  of  the  attorney  to  consent 
to  the  particnlar  judgment.— Lewis  v.  St  Lou- 
is, I.  SlTft  S.  Ry.  Co..  164  S.  W.  198. 

Zm.  MEBGER  ARD  BAB  OF  CAITSES 
OF  ACTIOir  AND  DEFENSES. 
(A)  JndffmeiitB  Operative  as  Bar, 

I  540  (Ark.)  A  judgment  or  decree  of  a  court 
of  competent  jurisdiction  is  conclusive  between 
the  same  parties,  and  their  privies  on  the  same 
matter  when  brought  in  question  in  the  same 
or  another  court  of  concurrent  jurisdiction.— 
Lewis  V.  St.  Louis,  I.  M.  &  S.  Ry.  Co.,  154 
S.  W.  198. 

i  540  (Ky.)  A  judgment  bars  a  subsequent 
action  only  where  there  is  identity  of  parties 
and  of  Biibject-matter.— Akezs  v.  Folkerson.  164 
S.  W.  llOiT 

{  SSI  (AA.)  A  dismissal  on  plaintiff's  opening 
of  an  action  brought  as  a  1^1  action  would 
not  preclude  the  bringing  of  another  suit  in 
equity  upon  the  same  facts  amended,  so  as  to 
constitute  ao  equitable  action.—Smith  v.  Pln- 
nell,  154  S.  W.  497. 

§  567  (Ark.)  Judgments  by  consent  are  equal- 
ly effective  as  res  adjudicata  as  those  rendered 
on  a  trial  of  the  issues;  neither  being  subject 
to  collateral  attack  for  errors  or  irregularities 
In  their  entry  or  rendition.— Ijewls  v.  St,  LouU, 
I.  M.  &  S.  Ry.  Co..  154  S.  W.  198. 

<B)  OMUea  •(  AetlOB  aad  DeteaaM  Hars- 
ed(  Barred,  or  Coaeladed. 

1587  Crez.Civ.App.)  Judgment  for  defendant 
In  action  nnder  contract,  on  ground  that  the 


contract  was  void,  held  not  to  prevent  a  subse- 
quent recovery  on  quantum  meruit  for  the 
value  of  the  labor  and  materials  furnished  un- 
der the  contract.— Whitney  v.  Parish  of  Ver- 
non, 164  S.  W.  264. 

ZIV.  COBCLUSIVEICESS  OF  ASJUBI- 
GATION. 
(B)  Pemoa*  Coaolndcd* 

1668  (Mo.)  A  party  sought  to  be  bound  by 
a  former  judgment  most  not  only  have  been 
a  party  to  both  actions,  but  he  must  have  ap- 
peared in  both  In  the  same  character  or  capac- 
ity.—Dibert  V.  D'Arcy,  154  8.  W.  1118. 

I  671  (Tex.Civ.App.)  In  an  action  to  enforce 
a  vendor's  lien  founded  on  citation  to  unknown 
heirs  of  decedent,  judgment  for  plaintiffs  did 
not  affect  the  interest  of  bis  widow,  she  not  be- 
ing  made  a  party.— titbson  v.  Oppenbeimer,  154 
S.  W.  694.  . 

g694  (Ky.)  A  judgment  for  defendant,  in  an 
action  for  a  child  s  pain  and  anffering  and  per- 
manent impairment  of  earning  capacity  after 
maturity,  caused  by  a  personal  injury,  is  no 
bar  to  an  action  by  the  child's  father  for  loss 
of  services  during  infancy,  and  medical  expens- 
es.—Akers  V.  Fulkerson,  154  S,  W.  1101. 

ZIZ.  BiraPBNSIOlf,  enfobcbmbbt. 
AND  BEVIVAL. 

S870  <Tex.Giv.App.)  Under  the  statute  pro- 
viding that  a  dormant  judgment  may  be  revived 
by  a  scire  facias  or  an  action  of  debt  thereon, 
a  new  judgment  may  be  rendered  in  a  proceed- 
ing by  scire  facias  to  revive  a  judgment.— Col- 
lin County  Nat  Bank  v.  Hughes,  164  S.  W. 
1181. 

Service  by  publication  in  scire  facias  to  re- 
vive a  judgment  recovered  in  the  federfil  court 
of  Colorado  is  good  against  a  defendant  who 
was  personally  served  in  the  original  action, 
notwithstanding  that  be  had  during  the  in- 
terim removed  from  the  jurisdiction.— -Id. 

XX.  PATMEHT,  SATISFACTION, 
MERGER.  AND  DISOHABOE. 

S  899  (Ark.)  Satisfaction  of  a  judgment  in  a 
prior  suit,  entered  by  consent  in  plaintiff's  fa- 
vor for  $900  in  full  tor  all  damages  caused,  or 
that  might  be  caused,  to  the  land  in  controver- 
sy by  the  building  of  defendant's  railroad,  held 
a  bar  to  a  subsequent  action  for  future  dam- 
ages.- Lewis  v.  St-  Louis,  I.  M.  &  S.  By.  Co., 
154  S.  W.  198. 

XXI.  ACTIONS  ON  XUDGMENTS. 
(B)  Forelva  JndameatSt 

i934  (Tex.Civ.AM).)  Under  the  ten-year  lim- 
itation of  Rev.  Civ.  St.  1911,  art.  5696,  a  for- 
eign judgment,  though  revived  by  scire  facias  in 
the  foreign  jurisdiction,  is  twrred  in  Texas  by  a 
lapse  of  more  than  ten  years ;  it  ajgvearing  that 
the  defendant  was  a  citizen  of  Texas  during 
the  running  of  the  statute.— Collin  County  Nat. 
Bank  v.  Hughes,  154  S.  W.  1181. 

JUDICIAL  NOTICE. 

See  Criminal  Law,  |  804;  Evidence,  H  5-41. 

JUDICIAL  SALES. 

See  Dower,  g  46;  Estoppel,  §1  38.  40 ;  Execu- 
tion. 8  141 ;  Executors  ana  Administrators, 
»  337,  383,  388,  397 ;  Taxation,  IS  685, 
789. 

S  (0  (Ky,)  While  it  is  usual  to  direct  sales 
of  a  master  commissioner  to  be  made  on  the 
first  day  of  some  regular  term  of  the  circuit 
court  or  county  court,  it  is  within  the  power 
of  the  court  ordering  the  sale  to  fix  the  date 
of  sale.- Scott  v.  Graves,  154  S.  W.  1084. 

f  II  (Kj.)  Power  of  conrt  under  Civ.  Code 
Prac.  I  696,  as  to  notice  of  judicial  sales,  hOd 
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limited  by  Ky.  St.  i  14a,  providing  for  a  news- 
paper advertisement  of  sale,  and  by  the  reqaire- 
meot  that  the  a^ertisement  shall  be  reason- 
aUy  nifficient  to  properly  advertise  the  sale; 
and  that  an  advertisement  in  a  dai^  newspa- 
per for  ten  days,  including  the  date  of  sate,  waa 
sufficient— Scott  v.  Graves,  154  S.  W.  1064. 

S  52  (Ey.)  Where  the  title  passing  at  a  judi- 
cial sale  was  Invalid,  timely  exceptions  by  the 
pQidianr  to  the  sale  should  be  sustained.— 
Whalen  t.  Hopper's  Guardian,  154  S.  W.  40. 

JURISDICTION. 

See  Appeal  and  Error,  If  21,  799,  118S;  Coun- 
ties, g  56;  Courts;  Criminal  Law,  if  93, 
960,  1019;  Death,  S  35;  Divorce  f  303 ; 
Habeas  Corpus,  f  49;  Justices  of  the  Peace, 
H  167,  158;  Militia;  Perjury,  1  86. 

JURY, 


Trial,  §8  40ri40;  Trial,  {  313. 

n.  RIOHT  TO  TRIAI.  VY  JURT. 

I  13  (Mo.)  Where  a  suit  to  foreclose  a  deed 
of  trust  waa  defended  on  the  ground  of  fraud, 
and  a  cancellation  of  the  deed  of  trust  asked, 
the  action  was  converted  into  an  equitable  one, 
which  the  court  might  have  tried  without  a 
jniT--€oniey  t.  Pratt,  164  S.  W.  749. 

IV.  smnioHXHO,  attehbavoe.  dzs- 

OKABOE,  AMD  OOMPEH- 
feATIOH. 

1 67  (Tez.Civ.App.)  It  was  not  ground  for  a 
challenge  to  the  array  that  the  jury  had  been 
summoned  by  postal  card,  instead  of  orally,  as 
provided  by  Rev.  Civ.  St.  1911,  art.  5162,  where 
the  actual  attendance  of  the  jurors  was  thereby 
secured;  such  statute  being  merely  directory, 
and  no  sucb  grounds  of  challenge  to  array  being 
specified  by  articles  5188-5201,  relating  thereto. 
—Miller  V.  Burgess,  154  S.  W.  591. 

1 72  (Tex.Cr.App.)  Where  talesmen  were  sum- 
moned, the  court  should  have  sustained  defend- 
ant's motion  to  require  that  their  names  be 
written  on  slips,  shuffled,  and  placed  on  the 
jury  list  iu  the  order  they  were  drawn ;  such 
method  being  expressly  prescribed  by  Code  Or. 
Proc.  1911,  arts.  702,  708,  718.-BmB  t.  State, 
164  S.  W.  1010. 

V.  COMPETEHOT  OF  JtTBOIUB,  GHAI- 

X.EirOES,  AND  OBJECTIONS. 

{  97  (Tex.Cr.App.)  It  was  proper  to  refuse  a 
question  asked  of  a  juror  on  bis  votr  dire  as  to 
whether  he  would  give  a  witness  the  same  credit 
in  case  be  was  employed  by  the  sheriff's  depart- 
ment that  he  would  otherwise  give  him,  as  tend- 
ing to  commit  the  juror  on  the  question  of  the 
credibility  of  a  witness  before  be  had  testified. 
— KUis  V.  State,  104  S.  W.  1010. 

Neither  side  may  be  permitted  to  test  jurors 
by  sbowii^  that  uicy  would  or  would  not  give 
credeace  to  the  testimony  of  any  witness  for 
either  side. — Id. 

g  1 10  (Tex.Civ.App.)  The  competency  of  a  ju- 
ror accepted  by  parties  cannot  be  attacked  aft- 
er the  verdict  has  been  Tendered.— Strattxm  v. 
Riley,  164  S.  W.  606. 

1131  (Tex.Cr.App.)  A  statement  by  the  dis- 
trict attorney,  in  examining  the  jurors  before 
impanelment,  that  the  law  made  it  a  felony  to 
engage  in  the  occupation  of  selling  intoxicants 
in  local  option  counties,  followed  by  a  question 
whether  the  jury  believed  that  was  a  good  and 
wholesome  law  and  ought  to  be  enforced  as  any 
other  law,  to  which  they  answered,  "'Xes,"  was 
not  reversible  error  on  Uie  ground  that  it  tend- 
ed to  prejudge  the  facts.— Wilson.  T.  State,  154 
S.  W.  671. 


JUSTICES  OF  THE  PEACE. 

See  Criminal  Law,  (  814. 


IV.  PBOOEDUBE  Of  OIVH. 

1 80  (TenzL)  A  warrant  issued  hr  *■  JnatEoe. 

which  merely  notified  the  defendant  liilroad 

company  that  the  suit  was  for  personal  inju- 
ries, was  void. — Nashville,  C.  &  St.  L.  By.  v. 
Davis,  154  S.  W.  530,  following  Mempbia  St. 
Ry.  Co.  V.  Flood,  113  S.  W.  384.  122  ifenn.  56. 

f  84  (Tenn.)  Where  the  warrant  issued  by  a 
justice  was  void,  the  entire  proceedings  were 
void,  though  the  defendant  company  appeared, 
and  verdict  was  rendered  against  it.— Nashville, 
C.  &  St.  L.  Ry.  T.  Davis,  154  S.  W.  690. 

REVIEW  OF  PROCSEDniOt. 
(A)  Appeml  watf  Braor. 

§  IS7  (Mo.App.)  Under  Rev.  St  1909,  I 
7580,  no  Irregularity  or  insufficiency  in  tiie  af- 
fidavit for  an  appeal  from  a  justice  of  tlie 
peace  will  deprive  the  circuit  court  of  jurisdic- 
tion, if  the  appeal  is  granted  and  the  transcript 
and  papers  lodged  in  mtii  court- State  ex  rd. 
Blair  v.  Oamett  Mining  Co.,  154  S.  W.  168. 

I  159  (Mo.App.)  Under  Rev,  9%.  1909,  |  7580, 
DO  irregularity  or  insufficiency  in  the  bond  for 
an  appeal  from  a  justice  of  the  peace  will  de- 
prive the  circuit  court  of  jurisdiction,  it  the 
appeal  is  granted  and  the  transcript  and  papers 
lodged  in  such  court.— State  ex  rel.  Buir 
Gamett  Mining  Co.,  154  S.  W.  16a 

Rev.  St.  1909,  8  7580,  providing  tliat  an  ap- 
peal from  a  justice  shall  not  be  dismissed  for 
want  of  a  sufficient  bond,  if  a  good  bond  is 
given  before  determination  of  a  motion  to  diii- 
miss,  furnishes  a  remedy  in  case  an  apiieal  is 
granted  without  requiring  a  proper  bond.— Id. 

1 162  (Tex.Civ.App.)  An  appeal  by  one  party 
to  a  suit  in  a  justice's  court  operates  as  an  ap- 
peal of  the  entire  case,  and  nullifies  the  judg- 
ment fn  its  entirety,  though  another  party  fails 
to  perfect  his  appeal  by  filing  bond.— Lasater  v. 
Streetman,  154  S.  W.  657. 

S  174  (Mo.App.)  A  case  having  gone  from  a 
Justice  court  to  the  circuit  court  on  certifica- 
tion, and  not  by  appeal,  the  petition  may  be 
there  amended. — Bergmann  v.  Vogt's  Adm'r,  154 
S.  W.  449. 

f  188  (Tenn.)  Defendant  may,  by  a  motion 
in  arrest  of  judgment,  after  verdict  for  plain- 
tiff in  the  circuit  court,  properly  raise  the 
question  of  t^e  validity  of  the  warrant  issued 
by  a  justice  of  the  peace  before  whom  the  suit 
was  instituted.- Nashville,  C.  &  St.  L.  By.  v. 
Davis,  154  S.  W.  530. 

I  191  (Mo.App.)  A  judgment  on  appeal  from 
a  justice,  entitled  "Uie  State  of  Mismnri,  at 
the  Relation  and  to  the  Use  of  F.  P.  Blair, 

City  Collector,  within  and  for  the  City  of  Cai^ 
terville,  In  Jasper  County,  Missouri.  Plaintiff, 
V.  Gamett  Mining  Company,  Defendant?,'* 
oould  not  properly  be  rendered  under  Rev.  St 
1909.  8  7589,  on  an  appeal  bond  entitled  "F. 
P.  Blair,  Collector  of  the  City  of  CarterviUe. 
I'laintiff,  v.  Gamett  Mining  Company,  Defend- 
ant"—State  ex  reL  Blair  v.  Garoett  Mining 
Co.,  164  S.  W.  168. 

JUSTIFICATION. 

See  Homicide,  {  96. 

KNOWLEDGE. 

See  Corporations,  §  240;  Evidence,  |  498H : 
Fraud,  H  16,  23;  I^imltation  of  Actions.  { 
103. 

LACHES. 

See  Insurance,  I  8^ ;  Railroads,  f  114 ;  Ttes- 
pasB  to  Ti7  Title,  |  26u 
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LANDLORD  AND  TENANT. 

See  Appeal  and  Enor,  I  1067 ;  Assignmenbi ; 
Damases,  |  142;  Evidence,  |  393:  Frauds, 
Statute  1^  H  45k  120. 125;  GnaraDty,  U  27. 
S6,  59;  Px&cipal  and  Sarety,  |  90;  Trial, 
H2SS,296. 

HX.  lAHPLOBP'g  TTTLE  AMD  XE- 
▼EBSIOH. 

(A)  Rlvhta  and  Powers  of  I«B«lavd. 

153  (Tei.CiT.Appw)  Purcbaaer  of  a  rever- 
sion, withont  notice,  other  than  the  tenant's 
poesession,  of  a  parol  Hen  by  which  the  tenant 
might  apply  the  rent  to  reimburse  himself  for 
mon^  paid  on  an  indorsement  of  a  note  for 
the  landlord,  kOd  entitled  to  the  rents  payable 
oat  of  the  produce  of  the  land  and  accmfiu  aft- 
er the  conTcyance.— Lester  t.  Zink  164  S.  W. 
IIOL 

Pardiaaer  of  rererskni  and  without  notiee  of 
a  parol  lien  thereon  ht  faTor  of  tiie  tenant  held 
not  estopped  by  niilQie  to  inquire  as  to  agree- 
menta  between  the  landlord  and  tenant  aom 
claiming  full  rent— Id. 

tm  TenUaatloa. 

I  109  (Tez.CivApp.)  Where  a  tenant  for 
years  under  a  written  lease  was  ordered  dur- 
ing the  term  to  vacate  and  did  so,  payins  the 
rent  to  that  date,  it  was  a  termination  of  the 
lease.— Davidson  t.  Harris,  154  S.  W.  689. 

Vn.  FBEiaSES  AHB  ENJOTKEHT 
AND  USE  THEBEOF. 

(B)  PoaaesalOM,  Bnjoxnaent.  and  Va*. 

S  130  (MoJlpp.)  For  breach  of  the  covenant 
of  a  lease  for  qniet  enjoyment,  eviction  being 
occasioned  by  fault  of  uie  lessor,  the  value  of 
the  unexpired  term,  less  the  part  of  the  rent 
therefor  not  paid,  may  be  recovered. — ^Harrison 
v.  Coleman.  154  8.  W.  45Q. 

(D)  Repairs.     Insnranee,     and  Ipiprove* 
ments. 

S  157  (Ky.)  The  measure  of  damages,  where 
a  lessee  of  a  miU,  in  breach  of  his  contract  to 
add  certain  attachments,  they  to  remain  and 
become  the  property  of  the  lessor,  after  the  les- 
see has  Dsed  the  mill  long  enough  to  pay  for 
them,  removed  them  after  so  using  the  mill,  is 
the  difference  between  the  value  of  the  mill  with 
and  without  the  parts  removed. — Ebttorprise 
Mfg.  Co.  v.  Taulbee,  154  S.  W.  27. 

Vm.  REITT  AND  ADVANCES. 
(A)  RiKbta  and  LlabUltlea. 

S  194  (Tez.Civ.App.)  Where  a  term  for 
years  was  terminated  4ty  order  of  the  landlord 
acted  upon  by  the  tenant  who  paid  the  rent 
to  that  time,  the  tenant  was  entitled  to  a  can- 
cellation of  his  previously  executed  notes  for 
each  month's  rent  during  the  term.— Davidson 
V.  Harris.  154  S.  W.  m 

I  198  (Mo.App.)  A  judgment  in  a  summary 
proceeding  a  landlord  for  the  possession  of 
the  premises  for  nonpayment  of  rent  terminates 
the  relation  of  landlord  and  tenant  from  the 
'time  of  the  removal  of  the  tenant  from  the  prem- 
ises thereunder,  and  ordinarily  the  right  to 
rental  sub8e<]uently  accruing. — Ht.  L'luis  Bill- 
posting  Co.  V.  Stanton,  154  S.  W.  821. 

A  provision  in  a  lease  that  the  tenant's  ob- 
ligation to  pay  rent  should  not  cease  upon  the 
landlords  recovery  of  possesston  only  obligated 
the  tenant  to  pay  the  rent  for  the  current 
month,  which,  i>eing  payable  in  advance,  bad  ac- 
crued, and  not  for  subsequent  months.- Id. 

S2r0  <Tex.CIv.App.)  The  general  rule  is  that 
even  an  apportionment  of  rent  is  never  made 
under  the  common  law  in  reference  to  length 
of  time  of  occupation,  but,  when  the  rent  falls 
due,  the  owner  of  toe  reversion  at  that  time 


is  entitled  to  the  entire  sum.— Leiter  t.  Qnk, 

154  S.  W.  1161. 

1213  (Arh.)  A  stipulation  in  a  lease  that,  if 
the  premises  were  destroyed  by  fire,  the  lessee 
should  have  the  privilege  to  terminate  the  leaae, 
does  not  authorise  the  recovery  of  rent  paid  in 
advance  in  the  event  of  such  terndnation.— 
Bloch  T.  Tucker.  154  S.  W.  1140. 

<0  Iilen. 

9  246  (Tex.Civ.App.>  The  landlord's  lien  is 
given  by  Rev.  Civ.  St  1911,  art  6475,  for 
supplies  furnished  to  the  tenant  to  enable  faim 
to  make  a  crop,  and  only  attaches  to  the  crop 
for  the  malting  of  which  such  supplies  were 
furnished.— Lasater  v.  Streetman,  164  S.  W. 
657. 

<D)  matress. 
1270  (Tex.Civ.App.)  The  landlord's  Ucn  on 


the  crop  for  suppnes  furnished  to  the  tenant 
being  dven  by  tiie  statute  (Rev.  Civ.  St  1911. 
art  M75)  may  be  foreclosed,  though  the  affi- 


davit and  bond  tor  the  distress  warrant  are 
defective.— Lasater  v.  Streetman,  164  8.  W. 

LANDS. 

See  Public  Lands, 

LARCENY. 

See  Criminal  Law,  ||  673,  763,  764,  772,  784, 
814,  829.  875,  1170;  Indictment  and  Infor- 
mation, I  81;  jobbery. 

L  OFFENSES __AND  BESFONSIBmTT 
TSEBEFOB* 

f  I  (Ky.)  "Larceny"  is  the  taking  and  car- 
rying away  of  the  mere  personal  goods  of  an- 
other with  intent  to  steal  them.— Adams  v. 
Commonwealth,  154  S.  W.  881. 

Where  there  is  no  violence  or  terror  resort- 
ed to  for  the  purpose  of  inducing  the  owner  to 
part  with,  his  property  to  save  his  person,  the 
crime  is  larceny,  and  not  robbery. — Id. 

I  17  (Ky.)  "Asportation,"  as  an  element  of 
larceny,  denned,  and  held  that  defendant's  lift- 
ing of  a  roll  of  money  from  the  bottom  to  the 
top  of  tbe  owner's  pocket  before  the  owner 
seized  his  hand  and  recovered  it  constituted 
anvortation.— Adams  v.  Commonwealth,  154  & 
WT  381. 

n.  PROSBCITTION  AND  PUNISH. 
MENT. 

{A)  Indictment  and  Information. 

i  30  (Tenn. )  An  indictment  chargiiv  that  de- 
fendant did  "unlawfully  and  felonioualy  takL 
steal,  and  carry  away  $400,  good  and  lawful 
money  of  the  United  States,  personal  proper^ 
of  B,  H.,"  was  held  good,  under  Const,  art.  L 
I  9.  and  Shannon's  Code.  $8  7077,  7080,  7082, 
7063,  as  against  a  claim  that  it  did  not  descrilw 
tbe  money  by  denomination  or  otherwise,  as  re- 
quired by  law.— State  v.  Stephens,  154  S.  W. 
1149. 

§40  (Tex.Cr.App.)  Where  the  theory  of  tbe 
state  was  that  defendant  was  a  principal  in  the 
theft  of  diamonds,  and  the  state  proved  that  he 
had  the  diamonds  in  his  possession,  claiming  to 
have  bought  them,  the  state  must  show  that  he 
was  a  principal,  and  be  could  not  be  convicted, 
even  if  he  bought  them  knowing  them  to  have 
been  stolen,  and  the  court  should  so  instract — 
Jonea  v.  State.  164  S.  W.  1018. 

(B)  ETMenee* 

1 45  ^ex.Cr.App.)  Evidence,  In  a  prosecution 
of  L.  W.  for  stealing  a  yearling,  that  after  the 
indictment  had  been  filed  W.  W.  bought  a  year- 
ling about  the  same  sise  and  color  of  the  one 
allied  to  have  been  stolen,  held  admissible  on 
tbe  iasoe  as  to  whether  defendant  bad  raised 
sncb  yearling.— Webb  t.  Sute,  164  S.  W.  1013. 
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S  4d  (Tei.Cr.App,)  In  a  trial  for  hdree  theft, 
it  was  not  error  to  permit  the  state  to  show 
that  witneBB  met  a  man  near  prosecating  wit- 
neBB*  home  riding  one  horse  and  leading  an- 
other, though  his  description  of  the  man  and 
the  horses  did  not  identify  the  man  definitely 
as  accused,  nor  either  of  the  horses  as  the 
one  stolen.— Lester  v.  State.  154  8.  W.  554. 

(O)  Trial  u«  Review. 

I  77  (Tez.Cr.App.)  In  a  prosecution  for  theft 
of  a  horse,  an  instruction  that  if  defendant  trad- 
ed for  it,  or  the  jury  had  a  reasonable  doubt 
as  to  whether  be  traded  for  It,  they  should  ac- 
quit him  was  saffldent,  and  it  was  not  neces- 
sary to  charge  specially  in  regard  to  explana- 
tioQ  of  possessioa  of  recently  stolen  property. 
—Stephens  v.  State.  154  S.  W.  996. 

LAST  CLEAR  CHANCE. 

See  Carriera.  «  314,  340,  348;   Master  and 
Servant,  K  265,  289;  RailroadB,  8  338. 

UW  OF  THE  CASE. 

See  Appeal  and  Error,  H  1097,  1195;  Crimi- 
nal Law,  S  1192. 

LEADING  QUESTIONS. 

See  Witnesses,  H  240,  242,  244. 

LEASE. 

See  Landlord  and  Tenant 

LETTERS. 

See  Master  and  Servant,  fi  ^If  32,  40: 

LEVEES. 

See  Creditors'  Suit,  H  8,  36;  Gajnishment,  i 
17;  Mechanics'  Uens,  f  13. 

LEWDNESS. 

See  Bape,  f  17. 

LIBEL  AND  SUNDER. 

See  Appeal  and  Error,  i|  882,  106a 

I.  WORDS  AMD  AOTSACTTONABIiE, 
AND  LIABUJTT  THEREFOB. 

1 4  (Tex.Oiv.App.)  Malice  authoriiing  an 
award  of  exemplaiT'  daina^es  in  a  libd  case 
may  be  shown  by  evidence  of  the  personal  ill 
will  of  defendant,  or  may  be  inferred  where  the 
libelous  article  was  reckles^  or  carelessly 

iublisfaed.-— Fesainger  t.  El  Paso  Times  Co., 
B4  a  W.  1171. 

f  7  (Tex.Civ.App.)  'A  newspaper  article 
charging  that  plaintiff  was  arrested  for  assault, 
"forfeited  a  $26  bond,"  and  failed  to  answer 
the  charge  against  him,  which  is  said  to  have 
been  a  mix-up  In  the  red  light  district  was 
libeloaa  per  se. — Fessinger  v.  El  Paso  Times 
Co.,  154  S.  W.  1171. 

I  27  (Tex.Civ.App.)  A  correction  article  stat- 
ing pIsintiEfs  claim,  followed  by  the  clause  "and 
there  you  are,"  was  not  libelous,  where  every 
fact  stated  therein  was  admitted  to  be  true  and 
was  plaintiffs  vemton  of  the  incident — Fes- 
singer V.  El  Paso  Times  Co.,  154  S.  W.  1171. 

IV.  ACTIONS. 

(B)  Parties.  Prellminarr'  Froeeedla«a,  m« 
PleadlM*. 

§86  (Tei.Civ.App.)  Where,  in  an  action  for 
the  publication  of  libelous  newspaper  articles, 
one  article  complained  of  was  not  libelous  per 
■e,  the  plaintiff  should  all^  Its  libelous  char- 
acter by  proper  innuendo  showing  same.— Fes- 
singer T.  El  Paso  Timet  Co.,  154  S.  W.  1171. 
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(O  EhrtAeaee. 

.  8  104  (Mo.)  Where  defendant,-  in  nneqnivooal 
lananace,  charged  plaintiff  with  being  a  thief 
and  a  Keeper  of  a  rendexrona  for  tbleTes,  be 
could  not  show  a  secret  Intention  to  merely 
abuse  plaintiff  and  not  charge  him  with  lar- 
ceny.—Shepard  V.  Brewer,  154  S.  W.  116. 

I  104  (Tex.Civ.App.)  While  a  second  article 
headed,  "F.'s  (jorrection,"  and  commencing,  "P. 
says,"  followed  by  his  statements,  was  not  ad- 
misnble  in  a  libel  case  brought  by  F.  nnder 
Rev.  Civ.  St  1911,  art  5596,  authorising  the 
admission  of  corrections  made  by  defendant, 
it  was  admissible  independent  of  thia  statute  as 
a  circumstance  tending  to  rebut  malice. — Fes- 
aioffer  v.  El  Paso  Times  Co.,  154  S.  W.  1171. 

I  105  (Mo.)  Where  alleged  slanderous  words 
have  a  doubtful,  ambiguous,  or  hidden  meaning, 
the  iKrson  using  them  may  testify  as  to  his 
meaning,  and  persons  who  beard  them  may  tes- 
tify as  to  their  understanding  of  his  meaning.— 
Shepard  v.  Brewer,  164  STW,  11& 

(D)  Duaeaea. 

S  120  (Tex.av.App.)  Exemplary  damages  are 
not  recoverable  in  a  libel  case  unless  tbe  lil>e]- 
oua  language  was  instigated  by  malice,  even 
though  the  language  be  libelous  per  se. — Fes- 
singer T.  El  Paso  Times  Co„  154  &  W.  1171. 

LICENSES. 

See  Electricity,  i  16. 

I.  FOB  OCOUPATIONS  AHD  PBIVI- 
I.EGES. 

I  6  (Ark.)  A  city's  power  to  license  and  reg- 
ulate is  conferred  solely  for  police  purposes,  and 
cannot  be  used  for  purposes  of  revenue  ;  but  an 
ordinance  imposing  a  license  on  restaurants  of 
$25  per  annum,  $16  for  six  months,  and  $3  per 
month,  is  a  "regulation,"  and  not  a  "revenoe 
measure."— City  of  Ft  Smith  v.  Gonter,  154 
S.  W.  181. 

A  city's  author!^  to  enact  an  ordinance  in 
exercise  of  its  power  to  license  and  regulate 
muBt  plainly  appear  in  the  statute,  and  will 
not  be  inferred  from  terms  of  uncertain  Lmport 
-Id. 

1 40  (Mo.)  A  man  32  years  of  age  conld  be- 
come a  plumber's  apprentice,  within  an  ordi- 
nance mailing  it  a  misdemeanor  to  work  at 
plumbing  without  a  license,  excepting,  however, 
an  apprentice  workiiw  fOr  a  licensed  plumber.— 
City  of  St  lAuls  T.  Bender,  154  S.  W.  8& 

LIENS. 

See  Appeal  and  Error,  IS  843.  1033,  1082;  At- 
torney and  Client  S  182;  Descent  and  Dis- 
tribution; Executors  find  AdmlDiBtrators.  f 
202;  Homestead,  1  116;  Husband  and  Wife. 
256:  Infants,  §{41,  42;  Judgment  H  I'- 
ll; Landlord  and  Tenant.  SS  53.  240.  270: 
Mechanics*  Liens;  Payment;  Pledges;  Bail- 
roads,  Ifi  159,  189:  Trover  and  Conversion. 
S  34;  Vendor  and  Purchaser,  H  26&-2Sa 

1 7  (Tenn.)  A  husband  having  agreed  with 
his  wife  to  sell  tbeir  land  and  mvide  the  pro- 
ceeds, held,  that  an  agreement  by  lum  with  his 
creditor  that  the  check  for  the  husband's  in- 
terest in  the  land  should  be  made  payable  to 
tbe  creditor  created  a  lien  on  such  proceeds, 
enforceable  by  bill  in » equity. — Southern  lee 
&  Coal  Co.  V.  Alley,  154  S.  W.  536. 

S7  (Tex.Civ.App.)  A  mere  lender  of  money 
used  to  purchase  land  conveyed  to  the  borrower 
has  no  lien  upon  the  land.-Wordan  t.  Jordan. 
164  S.  W.  3^. 

LIFE  ESTATES. 

See  Bemainders;  Wlllt,  H  616,  69EL 

Life  insurance. 

See  Insuraneei. 
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LIMITATION  OF  ACTIONS. 

See  Adverse  Possession;  Appeal  and  Brror,  | 
1175;  Criminal  Law,  |  149;  Equity,  I  76; 
Execution,  I  7;  Jodgment,  |  934;  Mortga- 
ges. |  424. 

I.  STATUTES  or  uohtatioh. 

AetloB*. 

S  19  (Tez.CIv^pp.)  By  its  express  terms  the 
four-year  statute  of  limitations  (Iter.  St  1885, 
art.  3358)  does  not  apply  to  actions  to  recover 
real  e8tate.~Brous8ard  v.  Cruse,  154  S.  W.  347. 

124  (Tex.)  Under  Rev.  Civ.  St  1911,  arts. 
710,  719,  a  bill  of  lading  Issued  by  a  carrier 
to  a  shipper  is  a  contract  in  writing  within  the 
four  years'  statute  of  limitations  (Rev.  €!iv.  St 
1911,  art  5688).— Elder,  Dempster  &  Oo.  v.  St 
Louis  Southwestern  Ry.  Co.  of  Texas,  154  S. 
W.  975. 

S  28  (Tex.)  The  words  "actions  for  debt"  as 
used  in  statutes  of  limitations  (Rev.  St  1805, 
arts.  8354,  3356),  includes  suits  brought  to  recov- 
er money  for  breach  of  a  contract  in  writing, 
without  regard  for  the  technical  distinction  be- 
tween debt  and  damages.— EUder,  Dempster  & 
Co.  V.  St  Ixjuis  Southwestern  By.  Co.  of  Texas, 
154  S.  W.  976. 

1 30  (Ky.)  An  action  against  a  railroad  for 
damages  for  depredation  in  the  value  of  the 
use  of  plaintiff's  residence,  as  well  as  for  per- 
sonal inconvenience  by  reason  of  unwholesome 
odors  from  a  stagnant  pond  maintained  by  the 
road  along  its  right  of  way,  must  be  brought 
within  five  years.— Oumberland  B.  Co.  v.  Bay% 
154  S.  W.  929. 

i  37  0&J.)  Defendant  in  trespass,  asking  that 
a  mi8taJ[e  in  the  description  of  a  deed  to  plain- 
tiff's remote  grantor  be  corrected,  held  barred 
by  Ky,  St  I  2619,  barring  a  cause  of  action  on 
the  ground  of  mistake  in  10  years.— Bennett 
Jellico  Coal  Co.  v.  East  JelUco  Ooal  C&,  1S4 
S.  W.  922. 

139  <Tex.Civ.App.)  In  trespass  to  try  title, 
plaintiffs  were  precluded  from  asserting  inva- 
lidity of  a  deed  executed  by  their  mother  for 
fraud  and  want  of  consideration,  where  the 
fonr-year  statute  of  limitation  bad  ron.--Cook 
T.  Houston  Oil  Oo.  of  Texas,  164  B.  W.  JfTB. 

n.  OOMFDTATIOIf  OF  PEBIOD  OF 
LIMITATION. 

(A)  Acersal  of  Rlxlit  of  Aetlon  or  Do- 
fense. 

i  55  (Ky.)  In  an  action  for  damages  to  plain- 
tiff's residence  and  for  personal  inconvenience 
from  defendant's  maintenance  of  a  stagnant 

Eond  along  its  right  of  way  near  such  residence, 
ito  which  plaintiff  had  moved  in  cold  weather 
when  such  condition  did  not  exist  the  fact  that 
defendant's  track  had  been  there  more  than  five 
yean  would  not  bar  an  action  tm  a  nuisance 
maintained  within  the  five  years. — Gomberland 
R.  Go.     Bays,  164  S.  W.  029. 

<C)  Persomal  DlsoMllttes  oad  PrlTlleares* 

1 73  (Tex.Civ.AppO  Under  Rev.  Civ.  St 
1911,  art  6690,  and  article  5708,  an  action  by 
a  married  woman  to  reform  a  deed  was  not 
barred,  where  the  land  involved  was  her  sep- 
arate property.— Harry  t.  Hamilton,  154  S.  W. 
637. 

173  (Tex.CiT.App.}  An  act  of  1895  (Acts 
24tfa  Leg.  c.  30),  which  provides  that  in  a  suit 
to  recover  land  limitations  shall  not  begin  to 
run  against  laarried  women  until  they  become 
21  years  old,  applies  to  trespass  to  try  title 
whexdn  defendants  rely  <m  a  jndnnent  fore- 
dosing  a  vendor's  lien.— Gibson  v.  Oppenheim- 
erilM  S.  W.  694. 


(F)  IsmoroMeOt  HlBtolce,  Traat.  Prand, 
Conoeolmeiit  ot  C«uo  of  Action. 

i  103  (Tex.av.App.)  Where  vendor  held  a 
not^  for  the  price  in  trust  as  to  the  excess 
above  a  specified,  sum  i>er  acre,  for  himself  and 
for  his  broker,  limitations  did  not  begin  to  run 
in'  the  vendors  favor  against  the  broker,  until 
the  former  repudiated  sncb  trust  to  the  tatter's 
knowledge.-<jampbell  t.  Shifflett,  164  8.  W. 
664. 

FUUU>nf G,  XVIDENOE,  TBIAI% 
AND  REVIEW. 

1 177  (Ky.)  While  ordinarily  limitations  must 
be  pleaded,  one  suing  to  enforce  a  judgment  on 
a  return  of  no  property  found  must  show  by 
his  pleadings  that  the  return  waa  made  on  an 
execution  issued  before  judgment  was  l)arred. — 
Golee  V.  Graves,  154  8.  W.  388. 

1180  (Mo.)  Petition  on  a  note  showing  that 
the  caose  of  action  accrued  more  than  10  years 
before  suit  was  brought,  and  no  facts  alleged  to 
take  the  action  out  of  the  statute  of  limitationa, 
is  demurrable.— Garth  v.  Motter.  154  S.  W.  738. 

1 182  (Tex.CIv.App.)  Where  plalntitE  in  tres* 
pass  to  try  title  relies  on  a  linutatlon  title,  he 
must  plead  it-^!7ook  v.  Houston  Oil  Co.  ot  Tex- 
as. 164  S.  W.  279. 

i  199  (Tex.Civ.App.)  In  an  action  on  an  ac- 
count more  than  two  years  old,  evidence  that, 
some  years  prior  to  the  making  of  the  account, 
defendant  stated  that  the  statute  of  limitations 
would  never  run  against  any  account  he  made 
is  insufficient  to  authorise  a  submission  to  the 
jury  of  the  issue  of  waiver  of  the  statute.— 
Young  T.  Sorenson  &  Hooper,  154  S.  W.  678. 

LIMITATION  OF  LIABILITY. 

See  Carriers,  SS  166,  168,  218,  227. 

LIQUIDATED  DAMAGES. 

See  Damages,  |§  79,  8S. 

LIQUOR  SELUNG. 

See  Intoxicating  Uquora. 

LIVE  STOCK. 

See  Carriers,  H  137.  2U-280;  Ballroadt,  I 
446. 

LOANS. 

See  liens;  Pawnbrokers. 

LOCAL  OPTION. 

See  Intoxicating  Uqnors. 

LOGS  AND  LOGGING. 

See  Appeal  and  E^ror,  {  1066;  Courts,  H  168, 
170;  Evidence,  H  642,  648:  Injmictfon.  | 
136;  Trespass,  ||  10,  12,  67;  Trespass  to 
Try  TiUe,  {  52. 

S  18  (Ark.)  Where  a  oerswk  finding  lost  logs 
does  not  comply  with  Klrby's  Dig.  i  7476,  as 
to  notice,  etc.  he  forfeits  all  right  to  salvage. — 
Sullivan  v.  Wooldridge,  164  S.  W.  60a 

1 34  (Ark.)  In  an  action  on  a  dnebill  for  prios 
of  logs  the  title  to  which  plaintiff  had  warrant- 
ed, in  which  a  third  jperson  intervened  claiming 
title,  held  that  treating  the  action  as  a  contest 
between  plaintiff  and  lutervener,  an  eviction  of 
defendant  occurred,  and  consideration  for  the 
duebill  failed,  and  intervener  was  entitled  to  re- 
cover the  price  of  the  logs.— Sullivan  t.  Wool- 
dridge, 154  S.  W.  508. 

S  35  (Ark.)  When  the  evidence  reasonably 
identifies  logs  sold  by  plaintiff  to  drfendant  as 
being  the  property  of  an  intervener  in  the  ac- 
tion, evidence  of  plaintiff  that  logs  of  other 
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penoDB  wer«  floated  down  tbe  river  It  entitled 
to  DO  wei^t— SnlUvan  t.  Wooldridge,  154  8. 
W.  50a 

Evidence  held  sufficient  to  identif;  logs  sold 
by  plaintiff  to  deCendant  as  b^ng  the  property 
<w  one  who  intervened  in  the  action.— Id. 

LOST  INSTRUMENTS. 

Sea  Poblie  Lands,  |  178. 

LOTTERIES. 

See  Criminal  Law,  {§  721J^.  728.  1169;  In- 
dictment and  Information,  |i  110,  125. 

CBmniAl  RESPONSIBIXJTT. 
<■}  Prosemtim  mm*  pMBiabmrntt. 

1 30  (Mo.)  In  a  prosecution  for  aiding  and 
assUting  in  establishing  a  policy  as  a  business 
and  avocation,  the  use  of  the  words  "or  scheme 
of  lottery"  and  the  words  "or  scheme  of  drawing 
in  the  nature  of  a  lottery"  after  the  word  "pol- 
icy," in  certain  Instructiona,  did  not  render 
them  mideadinc.— State  v.  HUton,  154  S.  W. 
729. 

In  a  proMcation  for  aiding  and  assisting  In 
establishing  a  ptdicy  as  a  business,  there  be- 
ing a  well-connected  chain  of  circumstances 
showing  the  establishment  of  a  policy,  an  iu- 
stmction  that  drcnmstantial  evidence  alone  was 
sufficient  to  show  the  makine  of  the  policy  which 
defendant  was  charged  with  aiding  and  assist- 
ing, followed  by  an  Instruction  as  to  the  man- 
ner in  which  dtcumstantia)  evidence  should  be 
considered,  was  not  error.— Id. 

LUMBER. 

See  Log*  ud  Logging. 

LUNATICS. 

See  Insane  Pencma. 

MACHINERY. 

See  l&ater  and  Servant,  S  226. 

MAINTENANCE. 

See  Ghampert;  and  Maintenance;  DlTwoe,  || 
181,  30fi 

MALICE. 

See  Homicide.  H  28,  257,  808;  Injonetloii,  I 
257;  Idbel'  and  Slaiider,  I  4. 

MALPRACTICE. 

See  Physidans  and  Surgeons. 

MANDAMUS. 

Bee  Injnncticai,  1 16. 

I.  NATURE  AMD  OROUHSB  XK  OEK- 
SBAI.. 

fi  4  (Ark.)  Mandamus  will  not  lie  to  compel 
a  circuit  judge  to  reinstate  the  case  on  the 
common-law  docket,  where  the  judge  had  there- 
tofore entertained  a  motion  to  rnnstate,  and, 
after  liearins,  entered  a  judgment  dismissing 
the  petition  therefor;  relator's  remedy  being  by 
appeal.— Smith  v.  Carter,  164  S.  W.  961. 

Mandamus  cannot  be  used  to  perform  the  of- 
fice of  an  appeal  or  writ  of  error  to  review  the 
actirai  of  an  Inferior  court,  though  It  may  lie 
to  compel  it  to  proceed  to  a  determination  of 
the  case.— Id. 

n.  SUBJECTS  Am  FUBPOSBS  OF 

BEXJBF. 

(B)  Aets  amd  Proeeedlas*  of  Poblie  Ofll- 
cera  and  Boards  and  Honlolpalltles. 

I  77  (Ark.)  The  issuance  of  a  commission  to 
a  notaiT  public  la  a  ministerial  act,  and  man- 
damus la  the  proper  remedy  to  compel  Its  per- 
fonnance^State  T.  Hodges,  154  &  W.  606. 


i  77  (Ey.)  In  Issulnr  a  commission  to  one 

elected  to  office,  the  Governor  acts  only  In  a 
ministerial  capacity  and  could  refuse  to  act 
only  in  case  the  election  is  void,  and  hence  be 
may  be  compelled  to  act  by  mandamus. — ^Uc- 
Creaty  v.  Williams,  164  S.  W.  417. 

MANDATE 

See  Mandamus. 

MANSUUGHTER, 

See  Homidde. 

MAPS. 

See  Dedication,  |  19;   Ejectment.  |  Oft. 

MARKET  VALUE 

See  Eminent  Domain,  8  2(ffi;  Evidence,  U  142, 
474,  543;  Waters  and  Water  Conraea,  i 
1T& 

MARRIAGE 

See  Baatar^  Breach  of  Bfarrlage  Prondae; 
Divorce;  Hnaband  and  Wife;  Inceat^  |  14. 

MASTER  AND  SERVANT. 

See  Appeal  and  Error,  ||  882.  1083, 1068,  1006; 
Constitutional  Law,  H  W,  23S,  275;  Cootin- 
uance,  {  33;  Damages,  U  84,  131.  132;  Neg- 
ligence, I  56;  Release.  I  66;  Trade  Unions; 
^^ial.  11  25,  252,  253, 

I.  THE  BELATIOH. 

(B)  Statutory  R«v«X«ttoB< 

I  r  I  CFex.av.App.)  The  Blacklisting  Statute, 
requiring  corporations  to  give  discharged  tm- 
ploy4s  letters  stating  the  true  reasons  for  dis- 
chane.  Is  constitutionalist  Louis  Sonthwest- 
em  Ry.  Go.  of  Texas  v.  Griffin,  154  S.  W.  683. 

(C)  T«rBilB»tlom  mmA  Dl«eli»*se. 

1 20  (Ky.)  That  an  agreement  between  a  la- 
bor union  and  a  railroad  company  as  to  pay 
and  regulations  of  employment  of  engineers  pro- 
vides that  such  rules  and  regulations  shall  be  in 
effect  for  two  years  does  not  save  from  in- 
definiteness  as  to  period  of  service  a  contract 
of  employment  made  with  reference  to  it— Hnd- 
Bon  V.  Cincinnati,  N.  O.  &  T.  P.  By.  Co.,  154 
S.  W.  47. 

A  contract  of  employment  being  indefinite  as 
to  period  of  service  may  be  terminated  by  either 
party,  at  any  time,  for  or  without  cause. — Id. 

1 21  (Ky.)  Under  a  contract  giving  an  em- 
ployer the  right  to  cancel  the  contract  for  viola- 
tion thereof,  infraction  of  Its  rules,  etc.,  of  all 
of  which  it  should  be  the  final  judge,  the  em- 
ployer's cancellation  of  the  extract  was  final 
upon  a  showing  of  a  breach  of  Its  rules,  thoo^ 
a  court  might  think  that  the  breach  did  not 
justify  discnaree. — Independent  Life  Ins.  Go. 
of  America  v.  Williamson,  154  S.  W.  409. 

\  30  (Ark.)  A  railroad's  agreement  with  an 
Injured  section  foreman  that  he  would  l>e  per- 
manently employed  at  bis  old  position  at  a  cer- 
taio  wage  cannot  be  construed  as  an  employ- 
ment, without  regard  to-  whether  he  discharged 
the  dutlee  of  the  position  in  a  manner  reason* 
ably  satisfactory.— St.  Louis,  1.  M.  ft  8.  Sr. 
Co.  V.  Morgan,  164  B.  W.  518. 

I  32  (Tex.  Civ.  App.)  A  railroad  corporation 
is  not  excused  from  liability  for  making  false 
statements  in  a  service  letter  giv^  under  the 
Blacklisting  Statute  on  the  ground  that  such 
statements  are  privileged.— St  Louis  South- 
western Bj.  Go.  of  Tszaa  v.  Orifiin,  154  S.  W. 
583. 

By  the  term  "true  statement,"  as  used  In  tbe 
Blacklisting  Statute,  zequlring  a  corporatiM)  to 
furnish  a  cuscfaui^ed  employ^  with  a  true  state- 
ment of  the  cause  of  bis  discharge.  Is  meant 
that  the  employer  shall  fairly,  honestly,  and  in 
good  faith  state  the  eaoae  oC  dioehaqre^Id. 
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{40  (Kt.)  An  employer  could  ibow  that  be 
diKhftrked  an  employ^  because  be  did  not  per- 
form biH  dutiei  as  agreed  or  becaoae  hie  habita 
were  objectionable,  tbougb  in  tbe  letter  re- 

aaestiDg  hla  resignation  tbe  employer  stated 
lat  be  bad  dedded  to  reduce  the  force  so  that 
employe's  services  were  not  longer  required. — 
Independent  I^e  Ins.  Co.  of  America  t.  W1I> 
lianuon,  154  S.  W.  409. 

1 40  (Tex.CiT.App.)  Evidence,  in  an  employe's 
action  for  damages  for  the  employer's  failure  to 

five  him  a  true  statement  of  tbe  cause  of  hla 
ischarge,  as  required  by  the  Blacklisting  Stat- 
ute, held  to  sustain  a  finding  that  tbe  statement 
siveD  bim  was  untrue  and  was  not  made  in 
good  faith.— St.  Louis  SoothweBtem  Ry.  Ca 
of  Texas  t.  Griffin,  154  S.  W.  683. 

n.  8EBVIOES  Aim  0OMPEH8ATION. 
(B)  Waves          Other  RemuBeratlon. 

§78  (Ky.)  In  an  action  by  tbe  administra- 
trix of  a  railroad  car  inspector  for  benefits 
claimed  to  be  due  on  a  membership  in  defend- 
ant's relief  department,  held,  that  a  regulation 
of  the  department  that  the  qoeation  ot  an  em- 
ploye's incapacity  to  earn  a  llvelibood  should 
be  determined  by  an  advisory  board  made  a 
favorable  finding  by  the  board  a  condition  pre- 
cedent to  idalntOTs  action,  tbe  absence  of  which 
was  a  good  defenae  thereto.— Pennsylvania  Co. 
v.  Reager's  Adm'r,  1S4  B.  W.  412. 

m.  MAvmam  uabujtt  fob  nr- 

JUBIBS  TO  USBVAXT. 
(A)  R«t»*  Mid  BzleBt  ia  0*mmnt* 

1 88  (Ky.)  Where  plaintiff  was  employed  by 
defendant  to  haul  a  boiler,  plaintiff  to  furnisb 
team,  wagon,  and  assistants,-  be  was  an  inde- 
pendent contractor,  even  thoiwh  be  was  obey- 
ing defendant's  directions  while  unloading  it; 
and  defendant  owed  no  duty  to  furnish  a  safe 
place  to  work.— See  v.  Leldecker,  164  S.  W.  10. 

(B)  Toola,  Ma«blB*py.  Appllaaeas,  mmA 
Places  for  Work. 

H  101,  102  (Ark.)  A  master  Is  only  bound  to 
Qse  ordinary  care  in  furnishing  safe  appliances 
and  apparstas;  and  that  other  and  better  wa- 
ter gauges  were  used  by  other  railroads  in  pref- 
erence to  tbe  one  In  use  by  defendant  was  not, 
of  itself,  proof  of  negligence. — Missouil  ft  N,  A. 
R.  Co.  V.  Edwards.  154  S.  W.  209. 

H  101,  102  (Tex.Civ.App.)  A  master  must 
use  reasonable  care  to  furnisb  reasonably  safe 
tools  and  a  safe  place  for  tbe  servant— Tellow 
Pine  Paper  HIU  Co.  v.  Wright,  164  S.  W.  1168. 

S  103  (Ha)  In  a  suit  for  injuries  to  a  black- 
smith, it  was  not  error  to  authorize  tbe  jury 
to  Rnd  that  it  was  a  part  of  his  dnty  to  keep 
his  tools  in  order,  where  it  was  shown  that 
be  was  an  experienced  workman  employed  to 
perform  a  blacksmith's  ordinary  duties,  and  tes- 
tified himself  to  making  and  tempering  chisels 
under  orders.— Mod  lagf  v.  Kaysing  Iron  & 
Foundry  Co.,  154  S.  W.  752. 

Under  a  general  employment  the  master  has  a 
right  to  direct  his  employes  to  do  any  and  all 
things  within  the  scope  thereof. — Id. 

Tbe  master  may  trust  tbe  servant  to  perform 
the  intermediate,  ordinary,  and  simple  duties 
incidental  to  bis  employment  and  restuig  on  Us 
knowledge  and  skill.— Id. 

1 107  (Mo.)  The  falling  of  a  crowbar  from 
the  fifth  floor  of  a  building,  when  struck  by  a 
falling  plank,  the  force  of  which  flung  tbe  bar 
into  the  street,  where  It  fell  on  plaintiff,  held 
not  an  occurrence  that  could  reasonably  have 
been  anticipated.— Ward  v.  Ely-Walker  T>i7 
Goods  Bldg.  Co..  154  8.  W.  478. 

f  108  (Tex.Civ.App.)  Where  a  paper  manu- 
facturing* company  maintained  wood  polp  di- 
gesters covered  by  a  beavy  lid,  fitting  in  a 

§roove  in  which  it  was  necessary  to  place  a  hy- 
raulic  gasket  to  prevent  tbe  escape  of  steam 


and  acid  vapor,  It  was  guilty  of  negligence  In 
using  a  gasket  known  to  be  defective,  as  a  re- 
sult of  which  steam  and  acid  vapor  escaped, 
causing  injuries  to  an  employ^. — xellow  Pine 
Paper  Mill  Co.  v.  Wright,  154  S.  W.  llCa 

I  121  (Mo.)  A  city  ordinance  requiring  tha 
eonatroction  of  a  roof  over  the  part  of  a  side- 
vralk  required  to  be  kept  clear  In  front  ot  a 
building  in  process  of  erection  held  not  limited 
to  tbe  protection  of  travelers  on  the  street,  but 
also  for  the  benefit  of  employes  of  snl>contrac- 
tors  at  work  on  tbe  building.— Ward  v.  ^g- 
Walker  Dry  Gooda  BIdg.  Ca,  164  &  W.  4^. 

I  125  (Tex.CiT.App.)  If  the  master  knows,  or 
by  the  exercise  of  ordinary  care  can  Imow,  uiat 
the  tools  or  place  of  work  furnished  to  tbe 
servant  are  not  reasonably  safe,  he  is  charge- 
able with  neglteence.— Yellow  Pine  Paper  WJl 

Co.  T.  Wri^t,  164  a  w.  Ilea 

1 129  (Tex.Civ.App.)  Where  an  employfi  of 
a  paper  mill  company,  on  seeing  steam  and  acid 
vapor  escaping  from  a  defective  gasket  on  a 
wood  pulp  dieester  climbed  oat  M  a  window, 
and  htmg  on  the  siU  to  avoid  bdng  scalded,  and 
while  in  that  position  lost  bis  bold,  and  fell 
to  tbe  ground,  and  was  injured,  the  negligence 
of  the  employer  in  maintaining  a  defective  cask- 
et was  the  raozlmate  cause  of  the  injuiy.— Yd- 
knr  Pine  Paper  BfUl  Go.  t.  Wright.  164  &  W. 
1168. 

(0>  Methods  of  Work.  Bales.  kmA  Orders. 

1 137  (Ark.)  An  engineer  seeing  a  section 
foreman  trying  to  remove  bis  speeder  from  tbe 
track,  and  himself  to  a  place  ot  safety,  had  the 
right  to  presume  that  the  foreman  would  be 
safe  until  be  discovered  that  be  was  in  a  Dosf- 
tion  of  perit— St  Louis,  I.  H.  ft  &  Ibr.  Oik  t. 
Morgan,  154  S.  W.  51& 

J 137  (Ky.)  An  engineer  of  a  passenger  tralo 
d  not  gufity  of  negligence  in  proceeding  txh 
ward  a  switch  on  the  ^gnal  of  his  brakeman, 
and  in  failing  to  anticipate  that  the  brakemao 
wonld  step  in  front  of  tbe  engine  to  avoid  an- 
other train,  which  uvroacbed  at  tbe  moment, 
-Cincinnati,  N.  O.  ft  T.  P.  Hy.  Oo.  t.  Ooode, 
154  S.  W.  941. 

{  1 37  (Mo~App.)  The  operation  of  cages  in  tiie 
shaft  of  a  miDe  without  signals  to  raose  who 
are  required  to  load  and  empty  tiiem  Is  ctom 
negligence. — Bowman  v.  Bfarcelme  Coal  ft  Mln* 
ing  Co.,  154  S.  W.  891. 

While  tbe  signals  for  tbe  operation  of  hoists 
in  a  mine  required  by  Rev.  St  1909,  |  8456. 
are  for  the  benefit  of  all  who  can  be  protected 
by  them  whether  on  the  cage  or  working  about 
it,  nevertheless,  without  regard  to  the  statute, 
it  is  negligence  to  move  the  cage  without  a 
signal,  where  there  is  a  system  of  signals  tn 
use  ia  the  mine. — Id. 

'flB)  Fellow  flervants. 

1 186  (Tez.CiT.AppO  The  dnty  of  a  master  to 
furnish  a  servant  a  reasonably  safe  scaffold  on 
which  to  work  Is  not  delegable  to  fellow  serv- 
ants.—Texas  Co.  T.  Strange,  154  S.  W.  827. 

i  190  (Mo.App.)  Any  negligence  of  a  foreman 
on  bridge  construction  in  failing  to  warn  a 
workman  against  danger  of  being  struck  by  a 
beavy  chain  attached  to  a  boom,  which,  on 
swinging  around,  struck  a  workman  and  knoc)c- 
ed  lum  from  the  superstructore,  is  attributable 
to  tbe  emplomr. — Harris  t.  HcClintlc-Manball 
Const  Co.,  164  S.  W.  879. 

(F)  Risks  AMvmed  by  fterraat. 

1 206  (Tez.C3v.App.)  A  servant  assumes  tbe 
risks  incident  to  his  employment — Brown 
Cracker  &  Candy  Co.  v.  Johnson,  154  S,  W. 
684. 

I  209  (Mo.)  An  employ^.  Injured  by  a  piece  of 
metal  striking  him  in  the  eye  while  chipping  off 
rivet  heads  with  a  defective  chisel,  assumed  the 
risk  of  injury  from  a  piece  of  metal  coming  from 
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a  rivet  head;  and  where  It  wm  not  shown 
whether  It  came  from  the  rivets  or  his  ddsel  he 

could  not  recover. — Modlagl  v.  Eaysing  Iron  & 
Foundry  Co.,  154  S.  W.  752. 

A2I3  (Ky.)  One  being  driven  on  the  automo- 
of  a  private  salvage  company  to  work  at 
a  fire  as  a  member  of  Its  salvage  corps  does  not 
assume  the  risk  of  Its  being  neKligentiy  run  into 
a  street  car,  and  may  recover  of  the  salvage 
company  for  injury  tnerefrom. — Louisville  Ry. 
Go.  T.  Wehner,  154  8.  W.  1087. 

5217  (Ark.)  Experienced  locomotive  fireman, 
o  knew  the  obvious  risks  from  explosion  or 
water  gauges,  and  who  made  no  complaint,  held 
to  have  assumed  the  injury  from  an  unexplain- 
ed explosion.— Miaaoori  A  N.  A.  B.  Cob  v.  Ed- 
wards. 154  S.  W.  209. 

{217  (Ky.)  A  servant  does  not  assame  the 
risk  of  injury  from  hidden  defects  in  appliances 
furnished  him  by  the  master,  though  he  did  not 
inspect  them.— East  Tennessee  Telephone  Go. 
V.  Jeffries.  154  8.  W.  1112. 

I  219  (UoJlpp.)  In  an  action  for  personal  in- 
juries by  one  injured  by  a  rope  breaking  on 
which  he  was  polling  while  drawing  timbers 
onto  a  car  causmg  him  to  fall  off,  the  plaintiff 
did  not  assume  the  risk,  unless  the  rope,  which 
had  been  used  for  a  year  and  bad  become  rot- 
ten and  worn,  was  so  glaringly  defective  that 
a  prudent  person  would  not  use  It — Bible  v. 
St  Louis  &  S.  F.  B.  Co..  154  S.  W.  883. 

S22I  (Tex.Civ.App.)  Where  a  baker  requested 
the  master  to  repair  defective  lights  near  his 
place  of  work,  and  had  reasonable  grounds  to 
believe  that  a  promise  to  do  so  would  be  com- 
plied with,  he  did  not  assume  the  risks  from 
such  defective  lights  by  continuing  bis  employ- 
ment for  a  couple  of  days  after  such  promiBe.— 
Brown  Cracker  &  Candy  Co.  v.  Johnstm,  154 
S.  W.  684. 

{224  (Tex.CIv.App.)  An  employ^  tn  a  paper 
mill  does  not  assume  the  risk  of  an  inju^  re- 
<!^Ted  while  attempting  to  escape  from  a  room 
that  is  filled  with  scalding  hot  steam  and  acid 
vapor  from  a  digester  that  had  been  insecurely 
closed  with  a  defective  gasket. — Tellow  Pine  Pa- 
per MUl  Co.  V.  Wright,  154  S.  W.  1168. 

8  226  Cfex.C^T.App.)  A  savant's  assumption 
of  obvions  risks  from  machineiy  does  not  al>- 
solve  the  master  from  liability  if,  concurrently 
therewith,  the  extinguishment  of  the  light  un- 
der which  he  was  wtwking  as  a  result  of  de- 
fendant's failure  to  repair  It  contribated  to  his 
injury.— Brown  Cracker  ft  Candy  Co.  v.  John- 
eon,  154  S.  W.  684. 

(G)  CoBtrlbvtorr   N«vl<arenoe  of  lervukt. 

{235  (Mo.)  If  a  mechanic  does  not  think  a 
simple  tool  with  which  he  works  is  reasonably 
safe,  it  is  his  duty  to  repair  it  before  using  it, 
where  there  are  no  others  at  band. — Modlazl  v. 
Kaysing  Iron  &  Foundry  Co.,  154  S.  W.  752. 

{  240  (Ark.)  A  section  foreman  is  bound  to 
keep  the  track  in  condition  for  the  passage  of 
trafna,  and  to  remove  obstmctions  caused  by 
faimaeif  in  the  performance  of  his  duties,  and  to 
take  notice  of  all  trains  affecting  the  perform- 
ance of  hia  duties  and  his  protection,  and  he 
cannot  recover  for  injuries  doe  to  his  failure 
to  perform  such  duties.- 8t  Louis,  I.  M.  ft  8. 
By.  Oo.  V.  Morgan,  164  S.  W.  B18. 

1 240  (Ky.)  Railroad  company  held  not  liable 
for  injuries  of  brakeman,  caused  by  jumping 
from  in  front  of  an  engine,  which  failed  to  obey 
his  signal  to  stop,  against  another  engine,  as 
he  might  have  gone  to  the  other  side  of  the 
track,  or  originally  stationed  himself  at  that 
side.— Cincinnati.  N.  O.  ft  T.  P.  By.  Co.  v. 
Goode,  154  S.  W.  941. 

8  246  (Ky.)  A  brakeman  of  a  passenger  train 
who,  after  fixing  a  switch,  aignaled  his  engineer 
to  come  on,  held  not  confronted  by  such  an 
emergency  as  excused  his  negligence  m  stepping 
in  front  of  his  own  ei^lne  to  avoid  another  en- 
gine approaching  on  another  track.— Cincinnati, 


N.  a  ft  T.  P.  By.  Co.  T.  Goode,  154  &  W. 
941. 

8246  (Tex.Civ.App.)  ^Intiff,  an  employe  of 
a  paper  mill  company,  was  not  guilty  of  con- 
tributory negligence  in  attempting  to  escape  by 
way  of  a  wmdow,  and  falling  from  the  window 
to  the  groond  below  in  an  effort  to  escape  from 
scalding  steam  and  acid  vapor  which  was  being 
emitted  from  a  wood  pulp  digester  owing  to  a 
defective  gasket— Yellow  Pine  Paper  Mill  Co.  v. 
Wright,  154  S.  W.  1168. 

8  248  (Ark.)  Although  a  railroad  section  fore- 
man is  neghgent  in  not  discovering  an  ap- 

f roaching  train  in  time  to  take  his  speeder 
rom  the  track,  the  railroad  is  liable  if  it  fails 
to  use  proper  care  to  prevrat  injnty  after  dis> 
covering  him  In  a  position  of  peril. — St.  Loiii% 
L  M.  ft  8.  By.  Co.  v.  Morgan.  154  8.  W.  61& 

(H)  Aetloms. 

i  264  (Ky.)  Where  the  petition  alleged  that 
the  accident  was  caused  by  the  breaking  of  a 
ladder,  proof  that  the  ladder  did  not  break,  bat 
came  apart  because  of  the  loss  of  bolts,  is  not  a 
material  variance.— Elast  Tennessee  Telephone 
Co.  V.  Jeffries.  154  S.  W.  1112. 

8264  (Tex.CSv.App.)  Under  a  petitimi  in  a 
servant's  action  alleging  injury  from  cori  in- 
aide  a  dough  mixer  because  of  defective  lights, 
proof  that  they  were  on  the  outside  held  not  & 
material  variance,  since  it  could  not  have 
served  to  mislead  or  surprise  defendant,  and 
since  their  position  was  not  a  material  issae.- 
Brown  Cracker  ft  Candy  Co.  T.  Johnson,  154 
S.  W.  684, 

1265  (Ark.)  A  railroad  section  foreman,  in 
Older  to  recover  damages  for  personal  injuries, 
has  the  burden  of  proving  his  all^tions  that 
the  employes  in  chatge  of  the  train  discovered 
his  perilous  position  in  time  to  have  avoided  in- 
juring him,  and  were  then  negligent  in  failing 
to  use  proper  meana  to  avoid  Injuir. — St  Louis, 
I.  M.  ft  S.  By.  Co.  V.  Morgan,  154  S.  W.  5ia 

8  265  (Tex.Civ.App.)  The  burden  is  on  the 
master  to  eEtablish  bis  plea  of  contributory  neg- 
ligence by  a  preponderance  of  the  evidence. — Yel- 
low Pine  Paper  Mill  Co.  v.  Wright,  154  S.  W. 
1168. 

(  270  (Tex.Civ.App.)  Evidence,  in  a  mine  em- 
ploye's action  for  injuries  due  to  a  defective 
stairway,  that  defendant's  "mines  were  some  of 
the  best  lignite  mines  in  the  state,  as  regards 
safety  and  efficiency  of  management,"  was  prop- 
erly excluded.— Consumers*  Lignite  Co.  v.  Buh- 
ner, 164  S.  W.  249. 

8  273  (Mo.App.)  In  a  personal  injury  actitm 
by  a  plaintiff,  woo  was  performing  work  other 
than  his  ordinary  duties,  evidence  at  whose  re- 
quest he  was  doing  the  work  is  immaterial  on 
the  question  of  the  assumption  of  risk,  it  ap- 
pearing that  it  was  no  more  dangerous  than  his 
ordinary  duties,  and  that  the  injury  resulted 
from  the  master's  negligence. — Bowman  t.  Mar- 
celine  Coal  &  Mining  Cgi,  154  S.  W.  891. 

8276  (Tex.Civ.App.)  Evidence  In  an  em- 
ploye's action  for  injuries  by  the  derailment  of 
a  logging  train  on  which  plaintiff  was  riding 
held  to  austafai  a  finding  that  a  defectlTe  condi- 
tion of  the  car  which  resulted  in  a-  lowering  of 
the  sand  board,  and  permitted  it  to  strike  a 
stake  driven  In  the  track,  was  a  proximate 
cause  of  the  injury. — Eirby  Lumber  Co.  t.  Con- 
ningfaam,  154  S.  W.  288. 

Evidence  in  an  action  for  injuries  to  an  em- 
ploye by  the  derailment  of  a  logging  train  by 
striking  a  wooden  stake  in  the  track  AeM  to 
show  that  the  failure  to  keep  a  proper  lookout 
or  to  have  a  headlight  on  the  engine  or  a  light 
on  the  end  of  the  car  was  not  a  proximate  cause 
of  the  accident. — Id.  • 

{281  (Ky.)  Where  a  boiler  had  been  partly 
unloaded  from  a  wagon,  one  who,  while  putting 
a  chain  around  the  boiler,  went  under  the  boil- 
er and  placed  hia  body  between  It  and  the  cou- 
pling pole,  M4,  onder  tlia  tvJdenc^  snUty  of 
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contributory  negligence.— See  t.  Leidecker,  164 

a  W,  10. 

i286  (Tez.CiT.App.)  Under  conflicting  evi- 
dence as  to  whether  the  stairway  from  which 
the  mine  employ^  fell  was  protected  by  ban- 
isters, the  Question  whether  defendant  waa 
negligent  in  maintaining  a  defective  stairway 
Xeid  for  the  jury.— Consameis'  Lignite  Co.  v. 
Hubner,  154  S.  W.  249. 

§  286  (Tez.Civ.App.)  Under  the  pleadiogB  and 
evidence  in  a  parent's  action  for  loss  of  the 
services  of  her  minor  son,  from  Injury  in  de- 
fendant's employ,  allied  to  be  due  from  failure 
to  warn,  held  proper  to  sabmlt  to  the  jury  the 
issae  of  the  son's  immaturity  of  jadgment.— 
HIU  Coanty  Cotton  Oil  Co.  v.  Gathlugs,  164  S. 
W.  664. 

|2B8  (Tez.CiT.App.)  Where  a  mine  employ^ 
had  made  but  one  trip  down  the  stairway,  and 
his  attention  was  in  no  way  called  to  the  lack 
of  banistera,  he  did  not,  as  a  matter  of  law,  as- 
sume the  risk  of  bis  subsequent  Injury,  due  to 
his  falling  while  reaching  for  the  mlBsing  ban- 
ister, after  his  light  had  been  put  out  by  some 
falling  substance.— Consumers'  Lignite  Co.  t. 
Hubner,  IM  S.  W.  249. 

That  a  mine  employ^  assumes  the  risk  of  a 
known  defect  does  not,  as  a  matter  of  law,  re- 
sult in  his  also  assuming  the  risk  of  a  defect 
not  known  to  him. — Id. 

1288  (Tez.Civ.App.)  Evidence  in  an  action 
for  injuries  to  an  employ^  by  the  derailment  of 
a  logging  train  by  striking  a  wooden  stake,  caus- 
ed by  a  defect  in  the  car  so  as  to  let  down  a 
part  of  it  far  enough  to  strike  the  stake,  ibeld 
not  to  raise  the  issue  of  assnmed  risk. — Klitty 
Lumber  Co.  t.  Cunningham,  164  S.  W.  -288. 

I  288  (Tez.CiT.App.)  In  an  action  for  Injuries 
to  a  servant  alleged  to  have  been  caused  by  the 
absence  of  spikes  from  the  bottom  of  a  ladder, 
the  question  of  plaintiff's  knowledge  of  the  con- 
dition of  the  ladder  was  for  the  jury. — Missouri, 
K.  &  T.  Ry.  Co.  of  Texas  v.  Hcdric,  154  S.  W. 
633. 

{288  (Tez.Civ.App.)  On  the  evidence  in  a 
servant's  action  for  injuries,  held  that  the  ques- 
tion whether  the  master  had  promised  to  re- 
pair defectiTe  lights  near  plaintitTs  place  of 
work  was  for  the  jury.— Brown  Cracker  ft  Can- 
dy Co.  T.  Johnson,  154  S.  W.  684. 

I  289  (Ark.)  On  evidence  In  a  railroad  section 
foreman's  action  for  personal  injuries  alleged  to 
have  been  caused  by  defendant's  train  after  dis- 
covering his  perilous  position,  held  that  the 
question  of  tbe  defendant's  negligence  in  failing 
to  use  proper  means  to  stop  the  train  and  avQid 
injuring  him  after  bis  peril  was  discoTered  was 
for  the  jury.— St  Lools,  I.  M.  &  8.  Ry.  Co.  t. 
Morgan,  164  S.  W.  518. 

{289  (Mo.App.)  In  an  action  for  death  of  a 
workman,  who  was  knocked  from  a  bridge  in 
course  of  construction  by  a  heavy  chain  attached 
to  a  boom,  on  its  being  swung  around,  whether 
he  was  guilty  of  contributory  negligence  held, 
under  Uie  evidence,  a  jury  question. — Harris  v. 
Mcaintic-MarshaU  Const.  Co.,  154  S.  W.  879. 

S  289  (Mo.App.)  One  engaged  Id  loading  the 
cage  in  the  hoist  of  a  mine  held  not  guilty  of 
contributory  negligence  as  a  matter  of  law  in 
failing  to  watch  it  in  shoving  on  a  ear.— Bow- 
man T.  Mareeline  Coal  &  Wnlng  Go.,  154  S. 
W.  891. 

S  289  {Tez.ClT.App.)  In  an  action  for  Injuries 
to  a  servant  caused  by  the  falling  of  a  ladder  on 
which  he  was  working,  evidence  held  to  make 
plaintiff's  care  a  question  for  the  jury.— Mis- 
souri, K.  &  T.  Ry.  Co.  of  Texas  v.  Hedric,  154 
S.  W.  688. 

8  291  (Mo.)  In  a  suit  fOr  injuries  to  an  em- 
ploye  by  a  chip  from  a  steel  chisel  striking 
him  in  the  eye,  CTidence  held  to  warrant  an  in- 
struction permitting  a  finding  that  he  was  sup- 

?11ed  with  safe  chisels.- Modlagl  t.  Kaysing 
ron  &  Foundry  Co.,  164  S.  W.  752. 


1291  <Tez.Civ.App.)  An  aUegation  that,  "being 
put  in  ^eat  fear,  to  save  hfs  life  or  lilmseH 
from  serious  bodily  injury,  and  being  compelled 
to  act  in  some  way,  suddenly  made  his  escape 
by  the  only  accessible  way  through  a  window, 
etc.^"  is  a  sufficient  basis  for  a  charge  relieving 
plaintiff  of  contributory  negligence. — Yellow 
Pine  Paper  MiU  Co.  v.  Wright,  154  S.  W. 
11*18. 

I  293  (Ky.)  It  was  not  error  to  instmct  that 
it  was  the  duty  of  those  in  chaise  of  the  engine 
which  struck  a  railroad  employe  to  give  warn- 
ing of  its  movement,  though  plaiotitf  admitted 
that  he  saw  tbe  engine  before  going  on  the 
track,  but  testified  that  be  did  not  know  it  was 
moving.— Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.  t. 
Richardson,  164  S.  W.  408. 

8  293  (Ky.)  An  instruction  to  find  for  plain- 
tiff, an  injured  servant,  unless  the  master  neg- 
ligently failed  to  fDmish  him  a  ladder  that  was 
reasonably  safe,  is  improper  and  misIeadUuc. — 
East  Tennessee  Telephtme  Co.  t.  Jeffries,  164 
S.  W.  1112. 

S293  (Tez.Civ.App.)  Instruction  that  the 
master  must  use  ordinary  care  to  furnish  tbe 
servant  a  reasonably  safe  method  of  ingress  to 
his  mine  held  not  misleading  in  use  of  the  word 
"method." — Conaximers*  Lignite  Co.  v.  Hubner, 
154  S..W.  249. 

g  293  (Tez.Ctv.App.)  An  instruction  as  to  the 
duty  <^  a  master  to  furnish  a  reasonably  saffe 
place  In  whidi  to  work,  and  that  failure  to  do 
so  would  constitute  negligence,  provided  tbe 
master  knew  or  by  the  ezercise  of  ordinary  care 
could  have  known  of  such  unsafenesa,  and  that 
the  acts  of  the  foreman  of  defendant  company 
were  the  acts  of  the  company,  held  to  correct- 
ly state  the  law.— Yellow  Pine  Paper  Mill  CO. 
v.  Wright,  154  S.  W.  1168. 

1 295  (Tez.Clv.App.)  An  instmction,  in  a 
mine  employe's  action  for  injuries  due  to  a  de-  - 
fective  stair  in  the  manway.  that  plaintiff  as- 
sumed the  risk  of  Injury,  if  the  accident  was 
one  ordinarily  incident  to  the  btisiness  of  send- 
ing men  into  the  mine  through  the  manway, 
was  not  misleading  in  the  use  of  the  word  "ac- 
cident."—Consumers'  Lignite  Co.  t.  Hubner, 
154  S.  W.  249. 

i  295  (Tez.Clv.App.)  In  an  action  for  injuries 
to  a  servant  from  the  falling  of  a  ladder,  an 
instruction  as  to  plaintiff'B  notice  of  the  con- 
dition of  the  ladder,  and  his  assumption  of  the 
risk,  held  substantially  correct— Missouri,  K.  & 
T.  Ry.  Co.  of  Texas  t.  Hedric.  154  S.  W.  633. 

1 296  (Mo.)  It  was  error  in  an  action  for  an 
employ^  >  death  to  instmct  the  juty  to  find  for 
defenaant  If  the  deceased  by  the  exerdse  of 
reasonable  care  could  have  gotten  into  a  posi- 
tion of  safety,  but  negligentiy  placed  himself  in 
a  dangerous  position.— Crohn  v.  Missouri  Pac 
Ey.  Co..  164  S.  W.  80. 

1 296  (Mo.)  Where  it  was  the  doty  of  an  em- 
ploye, suing  for  injuries,  to  repair  a  defective 
chisel  with  which  ne  worked,  nis  objection  to 
an  instruction,  because  it  permitted  tbe  ^irj  to 
find  that  he  nesiigenilT  failed  to  repair  and 
trim  it  Is  untenable.- Modlagl  t.  Kaysing  Iron 
&  Foimdry  Co..  164  S.  W.  762. 

1 296  (Tez.ClT.App.)  An  Instruction  that  an 
employes  contributory  negligence  most  have 
caused  the  injury  in  order  to  bar  recoTery,  in- 
stead of  charging  that  it  most  have  "caused  or 
contributed"  to  tiie  injury,  was  erroneoiUL— 
Kirby  Lumber  Co.  v.  OunmiM^ani,  154  B.  W. 
288. 

Tbe  court  should  haTO  instructed  upon  the 
concrete  facts  claimed  to  constitute  contribu- 
tory negligence  by  an  employ^  if  the  evidence 
raised  the  issue,  and  not  merely  generally  on 
the  question  of  contributory  negligence.— Id. 

MASTERS  IN  CHANCERY. 

See  Equity,  |  407. 
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MAXIMS. 

See  Bgalty,  |  66. 

MECHANICS'  UENS. 

See  Oredlton'  Bolt,  i  8. 

X.  WATOTO.  oaomros,  jjip  sub- 

JEOT-KATTEK  m  CffiHEBAIh 

I  3  (Mo.App.)  The  mechanic*!  lieu  law  ihoald 
be  liberally  construed.— Philip  Gniner  &  Bros. 
Lumber  Co.  t.  Hartshoni-Barber  Realty  & 
Building  Co.,  154  S.  W.  846. 

I  13  (Ark.)  Neither  the  contractor  nor  snb- 
coQtrector  can  have  a  Ilea  upon  a  levee  for 
labor  performed  or  materiala  furniabed.-^oyer 
Co.  T.  Williamson,  154  S.  W.  625. 

H.  RIGHT  TO  XJEZr. 
(O)  Asreenemt  or  ConvcBl  of  OwKOVi 

I  73  (Ark.)  Where  a  contractor  at  the  time  of 
■igDinft  a  written  agreement  for  the  purchase  of 
Btnictural  iron  made  it  a  condition  that  pleln- 
tlCb  would  also  furnish  sash  weights  at  a  giv- 
en price,  and  both  iron  and  sash  weights  were 
furnished,  the  contract  for  the  purpose  of  ac- 
quiring a  mechanic's  lien  is  to  be  treated 
as  enttre.^Marianna  Hotel  Co.  t.  Lifermore 
Foondry  St  Machine  Co.,  154  S.  W.  952. 

m.  FBOOEEDnfOS  TO  FBBFBOT. 

1 121  (Ky.)  A  materialman's  time,  under  the 
statute,  for  giving  notice  of  intention  to  claim  a 
lien  immediately  after  the  last  item  of  material 
la  furni^ed  cannot  be  extended  by  the  con- 
tractor, after  abandoning  the  contract,  ordering 
articles  not  embraced  in  the  apecificationa  ox 
necessary  for  completion  of  the  work,  merely 
to  afford  the  materialman  onportnnity  to  give 
notice.— Wolflin-Luhring  Lumber  Ga  t.  Bfoaely, 
154  S.  W.  22. , 

"Immediately"  within  the  lien  statute  requir- 
ing notice  of  intention  to  claim  to  be  given  im- 
mediately after  tbe  last  item  of  material  Is  fur- 
nished doei  not  mean  "instantaneously"  nor,  on 
the  other  hand,  "within  a  reasonable  time,"  but 
"promptly."  and  is  not  satisfied  by  notice  kiven 
eight  days  after  such  item  Is  furnished. — ^Id. 

A  contractor's  time,  under  the  statute,  for 
ctTfuc  notice  of  intention  to  claim  a  lien  imme- 
aiatdy  after  the  last  item  of  labor  is  furnished 
is  not  extended  by  the  fact  that,  some  time  aft- 
er he  had  completed  his  woric,  It  was  injured 
by  some  one,  and  he  then,  being  under  no  obli- 
gation to  do  BO,  repaired  it. — Id. 

S  122  (Ky.)  A  notice  of  intention  to  claim  a 
mechanic's  lien  ia  insufficient ;  it  not  giving  the 
amount  for  which  lien  ia  claimed,  as  required 
by  the  statute.— Wolflin-Luhrlng  Lumber  Co.  v. 
Mosely,  154  S.  W.  22. 

1 129  (Mo.App.)  Where  a  contractor  has  filed 
his  lien  and  obtained  judgment,  he  cannot  file 
another  Uen  so  as  to  bind  mortgagees  who  were 
not  made  parties  In  the  first  proceeding. — Be- 
wick v.  Price,  154  S.  W.  876. 

S  132  (Ark.)  Where  materials  are  famished 
under  a  single  contract,  a  mechanic's  lien  for 
the  entire  amount  of  the  materials  may  be  ac- 

3uired  by  the  filing  of  an  account  within  90 
ays  from  the  delivery  of  the  last  material.- 
Marianna  Hotel  Co.  v.  Livermore  Foundry  & 
Machine  Co.,  154  8.  W.  952. 

f  132  (Mo.App.)  Where  after  a  house  waa 
completed  and  accepted,  it  was  discovered  that 
something  remained  to  be  done,  and  the  owner 
accepted  the  promise  of  the  contractor  to  do  that 
work,  the  date  of  the  first  acceptance  is  the 
time  when  the  period  of  limitation  for  the  filing 
of  mechanics'  liens  begins  to  run,  and  not  the 
date  when  the  work  is  done.— Bewick  T.  Price, 
154  S.  W.  876. 

1 136  (MaApp.)  A  notice  of  lien,  describing 
the  property  as  lot  21  and  the  northern  IS 
feet  of  lot  22,  snltdiviHinn  nnmed,  in  the  block 
named,  in  the  city  of  St  liOnis,  famtbif  88 


feet  on  the  east  line  of  B.  street,  and  of  a 
depth  stated,  sufficiently  Idmtffled  the  prendses, 
and  was  suffident— Phuip  Onmer  ft  Bros.  liom- 
ber  Oo.  v.  Hartshoro-Batbw  Bealty  ft  BnildiBg 

Co.,  154  S.  W.  846. 

I  158  (MaApp.)  Under  Rev.  St.  Id09,  J  8217, 
requiring  a  claim  demand  of  lien  to  be  filed  by 
a  materialman,  section  8231,  requiring  10  days' 
notice  of  claim,  section  8228,  requiring  actions 
to  be  conunenoed  vdthin  90  days  after  Aliuc 
lien,  and  sectioi  8220^  providing  tiiat  tb«  pleao- 
ings.  etc.,  under  tiie  artide  shall  be  the  same 
as  In  ordinary  civil  actions,  a  materialman 
could,  after  instituting  suit  to  enforce  a  lien, 
file  an  amended  lien  statement. — Philip  Gniner 
&  Bros.  Lumber  Co.  v.  Hartaliom-BarDer  Beal- 
ty  &  Building  Co.,  154  S.  W.  846. 

Though  the  lien  statement  was  amended,  and 
the  petition  aften-ards  amended  to  conform 
thereto,  there  was  but  one  lien,  so  that  only  one 
notice  of  lien  was  necessary.— Id. 

I  159  (MoJlpp.)  The  lien  statement  Is  not  tfte 
lien  itself;  the  ben  being  the  charge  up<m  the 
property  arising  by  operation  of  law  upon  filing 
the  lien  statement  within  the  proper  time. — 
Philip  Gmner  ft  Bros.  Lumber  Go.  Harts- 
horn-Barber Beal^  ft  Building  Co.,  151  S.  W. 
846. 

IT.  OPERATIOH  AXD  EFFECT. 

(O  Priorltr. 

S  195  (Ark.)  Though  a  contractor  converted  to 
his  own  use  moneys  paid  him  by  the  owner  for 
the  payment  of  materialmen  and  laborers,  a 
materialman  is  not  for  that  reason  entitled  to 
payment  in  full,  where  the  contractor  abandon- 
ed the  work,  and  the  cost  of  completion,  to- 
gether with  the  payments,  exceeded  the  contract 
price,  but  his  claim  must  be  prorated  with  oth- 
er lien  claimants. — Marianna  Hotel  Co.  v.  Liv- 
ermore  Foundry  &  Machine  Co..  154  S.  W.  952. 

VX.  WAIVER,  DIBOHABGE,  BEIXASE. 
AND  BATISFAOTIOH. 

(A)  WKlver  of  Rlsht  to  Lies. 

1214  (Mo.App.)  Where  a  contractor  obtained 
a  judgment  upon  his  account  and  for  the  en- 
forcement of  a  mechanics*  lien,  his  rights  were 
merged  in  the  judgment,  and  no  subseqaeat  pro- 
ceeding to  obtain  another  judgment  m  the  same 
account  could  be  maintained,  even  though  mort- 
gagees of  the  property  were  omitted, — Bewidt 
v.  Price,  164  sT  W.  876. 

Vn.  ENFOROEMENT. 

1 275  (Mo-App.)  An  objection  that  the  no- 
tice of  lien  incorrectly  described  the  property 
could  not  be  reached  by  demnrrer;  there  being 
notbins  on  the  face  of  the  petition  to  show  that 
fact.— Philip  Orun»  &  Bros,  Lumber  Go.  t. 
Hartehoni-Bart>er  Bcalty  ft  Building  Co.,  IM 
S,  W.  846. 

{27S  (MoJLpp.)  Where  an  amended  lien 
statement  is  filed  after  suit  is  brooght,  the  peti- 
tion may  be  amended  to  conform  thereto.— 
Philip  Gruner  &  Bros.  Lumber  Co.  v.  Harts- 
horn-Barber Realty  &'  Building  Co.,  154  a  W, 

fm. 

Great  liberality  is  allowed  In  amending  pe- 
titions in  mechanic's  lien  proceedings. — Id. 

{  279  (Ark.)  Upon  a  showing  that  the  amount 
charged  for  material  used  in  a  building  was 
less  than  the  contract  price  for  the  construc- 
tion and  had  not  been  paid,  the  materialman 
haa  established  a  prima  facie  right  to  a  lien 
for  the  balance  due,  and  the  defendant  has  the 
burden  of  proving  that  be  ia  entitled  to  no  lien. 
— Marianna  Hotel  Co.  v.  Livermore  Foundry  A 
Machine  Co.,  154  S.  W.  962. 

§  260  (Ark.)  In  a  proceeding  to  enforce  a 
mechanic's  lien,  where  the  amount  paid  the  con- 
tractor for  the  materialmen  and  laborers,  to- 
gether with  the  amount  necessary  to  complete 
the  work  after  bis  abandonment,  exceeded  the 
contract  price,  evidence  of  the  filing  of  otiier 
liens  is  material  to  the  anestion  of  pro  rating 
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the  amoont  of  idalntUTs  clidnu— Uariuuia  Ho" 
tel  Co.  V.  Ltrennore  Foundry  ft  Maehtne  Co, 
164  8.  W.  962. 

MILITIA. 

S  20  (Tez.Cr.App.)  Where  s  member  of  a  na- 
tionsl  Board,  wbue  on  duty  In  time  of  peace, 
committed  a  c^tal  offeiMe  <m  a  citiien,  the 
state  courts  having  first  taken  JuriBdiction  had 
power  to  try  bim  for  the  offense,  both  under 
Acts  29tb  Leg.  c.  104,  J  103.  art  30,  and  in- 
d^ndent  thereof.— Manley  t.  State,  164  &  W. 

MINES  AND  MINERALS. 

See  Appeal  and  Error,  i  1058;  Damages,  i 
131;  Master  and  Servant,  H  137,  270,  286, 
288.  286;  Bales,  1  188:  Vendor  and  Pnr- 
cbaaer,  |  266. 

XZ.  TIXLB,  OONTEYAHOES,  AlTD 
COKTRAOTS, 

(A)  BJakta  and  Remedlw  of  OwB«n* 

I  50  (Mo.)  Where  defendantB  were  la  poaees- 
sion,  claiming  not  only  the  surface,  but  the  coal 
underlying  the  land,  while  plaintiffs  claimed 
title  to  the  coal  depotiits  under  a  prior  deed, 
ejectment  woald  lie  to  try  the  title  to  defend- 
ants'  claimed  possessiott  of  the  coal.— Gordon  v. 
MUUon,  164  3.  W.  9a 

151  (Ky.)  Defendant,  trespassing  on  plain- 
tiff's land  and  removing  coal  therefrom,  held, 
in  view  of  an  honest  doubt  aa  to  the  true  loca- 
tion of  plaistitrs  exterior  lines,  entitled  to  re- 
move tracks,  if  possible,  without  injury  to  the 
mine,  but  not  props,  and  not  entitled  to  recov- 
er anything  for  the  props  or  for  any  other 
property  that  could  not  be  removed  without 
injury.— Bennett  JelHco  Coal  Co.  v.  East  Jel- 
llco  Goal  Co..  164  8.  W.  922. 

The  measure  of  damages  for  entering  upon 
the  land  of  'another  and  removing  coal  there- 
from held  to  be  the  valne  of  a  reasonable  roy- 
alty for  the  coal  taken  and  destroyed.— Id. 

(B)  CoBTeranevs  in  Qcncral. 

§  55  (Mo.)  There  may  be  a  complete  sever- 
ance, by  deed,  of  tfae  mineral  estate  in  lands 
from  the  surfoce  estate.— Oordon  r.  Million,  164 
S.  W.  99. 

Where  a  deed  conveyed  an  undivided  half  of 
the  coal  mines  situated  on  land  described,  no 
mines  having  been  actually  opened,  the  words 
"coal  miDea'"^  should  be  conatrued  to  mean  coal 
deposits. — ^Id. 

A  deed  conveying  an  uodivided  half  of  coal 
mines  situated  on  land  described,  "said  mines 
showing  in  the  bed  of  a  creek,"  held  not  to  lim- 
it the  conveyance  of  the  mineral  to  the  veins 
shown  by  oatcioppings  in  the  creek.— Id. 

Where  coal  deposits  are  separated  by  a  deed 
from  the  surface  estate,  the  right  to  the  depos- 
its constitutes  an  estate  in  lands  which  carries 
the  right  to  use  so  much  of  the  surface  as  may 
be  reasonably  necessary  for  the  proper  use  of 
tha  mineral  - estate.— Id. 

MINORS. 

See  Infants. 

MISAPPROPRIATION. 

See  Banks  and  Banking,  1 116. 

MISBRANDING. 

See  Food.  |  20. 

MISJOINDER. 

See  Action,  I  45. 


MISTAKE. 

See  Bills  and  Notes,  |  494;  Boundaries,  I  66: 
Carriers,  U  35,  93:  Equity,  f  76:  Evidence,  f 
229;  Limitation  of  Actions.  (  37;  Beforma- 
Uoa  of  Instruments.  ||  19,  25^  41«  44^  40^ 

MITIGATION. 

See  Damages,  S  62. 

MODIFICATION. 

See  DlTOTce,  H        809;  Statutes,  |  141^ 

MONEY  LENT. 

See  Trusts,  H  80,  Sd. 

MONEY  RECEIVED. 

See  Sales,  U  397,  398. 

MONUMENTS. 

See  Boundaries,  |  3. 

MORPHINE 

See  Wills,  S  43. 

MORTGAGES. 

See  Adverse  Possession,  I  100;  Appeal  and 
Krror,  H  843,  880;  Chattel  Mortgages: 
Courts,  i  122:  Creditors'  Suit.  |  36;  De- 
scent and  Distribution;  Estoppel,  ||  45,  70; 
Rxrhanre  of  Property.  {  3;  Husband  and 
Wife,  11  169,  171;  Jury,  f  IS;  Mechanics' 
Liens,  C  129;  Subrogation,  I  41;  Trusts,  | 
206;  Vendor  and  Purchaser.  |  274. 

I.  BEQVISITES  ASH  VAUDITT. 

(A)  ITatava  aad  BsseBtlMa  of  OMTeyamsM 

Mm  8«e«rltr. 

S  I  (Mo.)  A  mortea^,  though  In  form  m  con- 
veyance of  the  legal  estate,  ts  In  substance  mily 
a  pledge  of  the  land  for  tbe  mortgage  debt- 
Jackson  V.  Jotmson,  164  S.  W.  7C 


V.  ASSIOHMEIIT  OF  KOBTOAOB  OR 

DEBT. 

1 270  (Mo.App.)  In  a  suit  to  caacel  a  tmtt 
deed  and  secured  notes  as  obtained  by  fraud, 
evidence  held  to  sustain  a  finding  that  defend- 
ant knew  that  his  assignor  held  the  trust  deed 
and  notes  in  trust  so  that  defendant  was  not  a 
bona  fide  purchaser  thereot— Veney  v.  Furth, 
1&4  S.  W.  793. 

Evidence  in  such  case  held  to  sustain  a  find 
ing  that  defendant  was  chargeal)Ie  with  knowl- 
edge of  fraud  in  transferring  the  deed  of  trust 
and  notes.— Id. 

VH.  PA-niEKT    OB  FEBFOBlCAirCB 
OF  OOXDinOlI,  BEI.EA8E, 
AlTD  SATISFACTION. 

1 319  (Tex.CSv.App.)  BMfty  years  after  the 
maturity  of  a  debt  secured  by  a  mortgage,  it 
would  be  presumed.  In  tbe  al>sence  of  evidence 
to  the  contrary,  that  the  debt  was  paid,  aud 
that  the  instrument  was  no  longer  effective  as 
a  mortgage.— Fulehear  v.  Deadman,  164  S.  W. 
616. 

XX.  FOBECI.OSVBZ:  BT  FXEBOI8E  OF 
POWEB  OF  SAIiE. 

1 372  (Mo.)  A  sale  under  a  deed  of  trust  is 
void,  where  it  appears  that  ttie  note  secured 
was  paid  aud  was  never  owned  by  tbe  person 
recited  as  owner  in  the  trustee's  deed.— Jackson 
T.  Johnson,  164  S.  W.  789. 

X.  FOBEOLOBUBB  BT  ACTION. 
(D)  Untltatlaiu  ud  Laakea. 

1 424  (Ark.)  Tfae  wife  of  the  maker  of  a  note 
secured  by  a  trust  deed  on  land  owned  by  the 
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vlfe,  who  Joined  in  execatlng  the  deed,  tm  not 
a  *tlilrd  part?"  to  the  debt  and  trurt  deed  with- 
in Kirby*s  Dig.  {  5399,  providing  that  a  pay- 
ment on  an  indebtedness  Bhall  not  extend  lim- 
itations with  leference  thereto  as  to  the  rights 
of  third  parties,  unless  the  tmstee  indorse  snch 
payment  on  the  margin  of  the  record.— -Harper 
T.  McGoogan,  154  S.  W.  187. 

(J)  Sale. 

I  529  (Tez.C5v.App.)  While,  ordinarily  a  mort- 
gagor's insanity  does  not  jostify  settinc  aside 
a  sale  made  under  foreclosure  of  a  deed  of 
trast,  a  sale  was  properly  vacated  where  the 
land,  which  was  worth  from  $^500  to  f3,000, 
was  sold  to  the  mortgagee  for  ^01,  subject  to 
a  fl,450  mortgage.— James  v.  Chaney,  154  S. 
W.  ©79. 

(K)  Defleleaer  mmt  PeMonal  Uabllltr. 

1 559  (Mo.App.)  Where,  on  foreclosure,  the 
court  determined  that  grantees  of  the  land  were 
not  personally  liable,  judgment  should  have  been 
rendered  for  them  on  pTaintiCTs  demand  for  a 
deficiency  judgment.— Palmer  v.  Welch,  154  S. 
W.  433. 

MOTIONS. 

See  Criminal  Law.   {{  606,   921-064,  1044; 
Jaz7,  {  72:  Pleading.  »  34,  362. 

MOTIVE. 

See  Criminal  Law,  |  371 

MUNICIPAL  CORPORATIONS. 

S'>e  Constitutional  Law,  83,  205;  Counties; 
Drains,  f  13;  Elminent  Domain,  f  9;  Inn- 
keepers; Idcenses;  Master  and  Servant,  S 
121;  Negligence,  C  66;  Pawnbrokers;  Plead- 
ing, H  §,  9;  Railroads,  H  7^  87,  113.  222, 
223,  237.  370;  Schools  and  School  Districts; 
1  Searches  and  Seizures,  $  7:  Statutes,  §  90; 
Street  Railroads;  Trial,  S  260;  Vendor  and 
Parchaser,  |  ISO;  Waters  and  Water  Gonrs- 
es.  I  20B. 

£  ORfiATIOir,  AKTKRATIOW,  BZI8X- 
EHOE.  Ain>  DI880XUTI0H. 

CB)  Ttfrrltorial  Hxtent  and  SabUvlslOM, 
AuexatlOB.  OoaaollteUoa,  ud 
DItIsIob. 

S36  (Mo.)  Under  Rev.  St  1909,  |  9743,  pro- 
ing  that  the  corporate  existence  of  a  city 
whose  territory  is  annexed  to  another  city  shall 
ipso  facto  cease,  and  all  rights  vesting  in  It 
diall  at  once  pass  to  the  city  making  the  ex- 
tension, a  city  which  annexed  the  territory  ot 
another  city  had  power  to  issue  special  tax  dUIb 
for  paving  previously  authorized  by  annexed 
city.— Barber  Asphalt  Paving  Oo.  T.  Hayward, 
154  S.  W.  140. 

Since  the  town  of  Westport  ipso  facto  ceased 
to  exist  upon  becoming  a  part  of  Kansas  City, 
a  special  assessment  levy  for  street  paving,  au- 
thorized by  the  town  before  annexation,  should 
be  conducted  according  to  the  charier  of  Kansas 
CSty  in  force  when  the  levy  was  made. — Id: 

XL  OOVERKBCEirCA]:.   POWERS  AHD 
FUNOTIOirS  IN  GENliRAI.. 

1 63  (Ky.)  Cbnrts  are  reluctant  to  declare  a 
mnnidpal  ordinance  on  a  subject  upon  which 
the  council  has  authority  to  legislate  invalid  be- 
cause unreasonable,  arbitrary,  or  oppressive,  ex- 
cept in  a  clear  case:*^ity  of  Versailles  v.  Ken- 
tucky Highhmd  B,  Co.,  164  S.  W.  388. 

TV.  FRDOESPIWQS  OT  OOOTCHi  OR 

OTHER  OOVERNHrO  BODT. 
(B)  OrdlMmcM  and  By^Irfiiw*  t»  G«BerRl. 

i  1 1 1  (Ky.)  If,  under  Ky.  St  §  2782,  author- 
izing the  general  council  of  cities  to  pass  ordi- 
nances  imposinc  fines  not  exceeding  $100,  an 
oxdinanee  unposing  a  fine  and  Impiiimunent  was 


invalid,  K>  &r  as  It  piDvided  Car  Imprisonment, 
this  did  not  affect  the  validly  of  tbe  rest  of  the 
ordinance;  and  a  person  who  waa  only  fined 
could  not  attack  its  validi^,^^Eeiper  t.  GitJ 
of  Louisville.  154  S.  W.  18. 

IX.  FUBUO  IHFBOVEICEMTfl. 

I  352  (Ma)  The  statute  constituting  the  diar- 
ter  of  a  city  would  be  read  into  a  contract  made 
by  it  for  public  improvements. — Barber  Asphalt 
Paving  Co.  v.  Hayward,  154  S.  W.  140. 

Where  an  ordinance  authorizing  public  im- 
provements, as  well  as  the  contract  ther^or, 
calls  for  specifications,  and  the  contract  is  con- 
firmed by  another  ordinance,  both  the  contract, 
specifications,  and  ordinances  must  be  read  to- 
gether.— Id. 

S  362  (Mo.)  Eixtension  of  the  time  for  com- 

Eleting  a  public  improvement  beyond  that  fixed 
1  the  improvement  ordinance  is  valid,  if  made 
before  the  expiration  of  the  original  time  lim- 
ited.—Barber  Asphalt  Paving  Co.  t>  Hajrmid. 
154  S.  W.  140. 

A  municipality  has  power  to  extend  the  time 
for  completion  of  a  public  improvement,  where 
the  time  limited  for  completion  was  epeeified 
only  in  the  contract  and  not  in  the  orainaDce 
authorizing  the  improvement— Id. 

(B)  Aaaeasas*nto  for  Be»eB.ta.  wad  Bpeelal 
Taxes. 

S  522  (Ma)  In  absence  of  notice  to  the  ci^ 
clerk  that  the  owner  desires  to  pay  a  specif 
tax  bill  in  three  annual  payments,  as  permitted 
by  Rev.  St.  1899,  }  5987,  property  owners  can- 
not complain  that  tax  bills  were  made  payable 
in  four  annual  installments. — Barber  AqilMlt 
Paving  Co.  t.  Hayward.  164  S.  W.  140. 

Z.  FOLICi:  POWER  AHD  BEOmLA. 
TIOH8. 

(A)  Selesatloa,  Bxtent.  amd  BmswIs*  wM 

Power. 

{  604  (Tex.CT.App.)  An  ordinance  prohibiting 
the  keeping  of  hogs  in  the  biuiness  section  and 
most  heavily  populated  reddence  section  of  the 
city  held  not  invalid.-^  parte  Botta,  154  S. 

W.  221. 

(B)  Tlolattoiui  aad  SBfaveoaaemt  of  R«s»- 

.  latloaub 

%  642  (Ky.)  Under  Ky.  St  I  2922,  either  the 
ci^  or  defendant  may  appeal  on  the  qoestion 
of  the  validity  of  a  city  ordinance  from  a  jodg- 
ment  of  the  circuit  coort  whether  the  fine  im- 
posed by  the  police  court  under  such  ordinance 
is  more  or  less  than  and  whether  the  judg- 
ment is  rendered  on  an  appeal  from  the  ooUce 
court  or  writ  of  prohibition. — ^Euper  t.  CSty  of 
Louisville,  154  S.  W.  1& 

S642  (jilo.)  Where  accused  was  convicted  of 
violating  a  city  ordinance,  be  was  bound  to  In- 
sert the  same  in  his  abstract  of  record  on  ap- 
peal.—City  of  St  Louis  V.  Young.  154  S.  W.  87. 

{  642  (Ma)  In  a  criminal  suit  to  recover  the 
penalty  for  violating  a  city  ordinance,  the  dty 
may  bring  writ  of  error  to  a  Judgment  discharg- 
ing defendant— City  of  St  Louis  r.  Bender,  164 
S.  W.  88. 

XI.  USE  AND  REOUUTIOir  OF  PUB- 
UO  PI.ACES,  PROPERTY, 
AHB  WOBKB. 
(A)  Streets  and  Other  PvbUo  W«r«. 

i  705  (Mo.App.)  One  struck  by  an  automobile 
while  walking  from  a  city  hall,  some  distance 
back  from  the  street,  on  the  semicircular  drive- 
way, leading  past  the  door  from  one  part  to 
another  of  the  street,  which  driveway,  a  pubKc 
highway,  was  customarily  used  by  pedestrians 
as  well  as  vehicles,  though  primarily  de^sned 
tor  vehicles,  was  not  within  tlw  nue  barri^ 
lecovary  bj  om  who  knowingly  diooaes  a  dan- 
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{erons  roadway  when  a  safe  one  is  at  band.— 
lodgei  V.  Chambers,  154  S.  W.  429. 
A  driveway  beins  a  public  highway,  it  need 
not  be  "much"  need  to  be  within  Rev.  St.  1909, 
I  8523,  giving  redress  to  one  injured  by  the 
oegligent  operation  of  an  automobile  on  '*piAlic 
highways  *  *  *  or  places  much  nsea  for 
travel.'<-ld. 

The  degree  of  care  required  by  Rev.  St  1906, 
I  8523,  of  one  In  operating  an  automobile  on 
a  public  highway,  to  prevent  injury  to  persons 
thereon,  is  the  highest  degree  of  care  that  a 
very  careful  person  would  use  under  like  or 
similar  drcumstancea. — id. 

Thoufth  a  pedestrian  struck  by  an  automobile 
might,  by  acting  in  a  different  manner  than  he 
did,  have  escaped  the  peril  in  which  be  waa 
placed,  be  may  recover  for  bis  injury,  if,  in 
seeking  as  he  did  to  avoid  the  peril,  he  acted 
with  ordinary  care. — Id. 

It  cannot  be  said  it  was  the  duty  of  one 
walkliv  on  a  driveway,  30  or  more  feet  vide,  to 
get  off  It  on  seeing  an  automobile  turn  into  It, 
BO  that  failure  to  do  so  would  be  contributory 
negligence. — Id, 

1 706  (Ky.)  Evidence  held  to  support  a  finding 
of  actionable  negligence  in  the  opoatlon  on  a 
street  of  an  automobile.— Akers  v.  ENilkerson, 
154  8.  W.  1101. 

Whether  a  child,  struck  by  an  automobile  op- 
erated on  a  street,  was  guilty  of  contributory 
negligence  held  for  the  jury. — Id. 

8  706  (McApp.)  Under  the  evidence  in  an  ac- 
tion for  collision  of  an  automobile  with  a  pedes- 
trian on  a  public  driveway,  held,  the  questions 
of  negligence  and  contributory  negligence  were 
for  the  iary.— Hodges  T.  Chambers,  154  S.  W. 
429. 

S  706  (Tex.CIv.App.)  In  an  action  for  injuries 
by  being  run  down  by  defendant's  wagon  while 
it  was  racing  with  a  brewery  wagon  close  be- 
hind it,  where  It  appeared  that  plaintiff  con- 
tinued riding  toward  the  brewery  wagon  until 
it  turned  down  another  street,  and  .did  not  see 
defendant's  wagon  becsuse  of  the  brewery  wag- 
on, or  stop  bis  bicvcle  upon  approaching  the 
brewery  wagon,  held,  that  the  question  of  con- 
tributory negligence  was  for  the  jury. — Houston 
Packing  Co.  v.  Johnson,  154  S.  W.  693. 

Zn.  TOBTS. 

CO)  Deteets  or  Obatra«tlons  Im  BtMata 
KBd  Other  Pmbllo  Waya. 

1791  (Mo.)  Where  a  city  negligently  permit- 
ted a  sink  bole  close  to  an  unguarded  and  in- 
secure sidewalk,  it  was  chargeable  with  notice 
that  the  sink  bole  was  filled  with  water  after  a 
storm,  at  which  time  a  child  was  drowned  in  it 
—Benton  T.  City  of  St  Louis,  154  S.  W.  473. 

1 800  (Mo.)  A  dty  Uld  not  rellered  from  lia- 
bility because  a  storm,  combined  with  the  city's 
neirligence,  caused  a  child  to  be  drowned  in  a 
Bink  hole.— Benton  t.  City  of  St  Louis,  164  S. 
W.  473. 

1 808  (Mo.)  A  city  ordinance  requiring  the 

roofing  of  the  portion  of  a  sidewalk  in  front  of 
a  building  in  process  of  construction  held  to 
render  the  owner  liable  for  injuries  occurring 
by  reason  of  their  failure  to  roof,  or  which 
would  not  have  occurred  had  they  complied 
with  the  ordinance. — Ward  v.  Ely-Walker  Dry 
Goods  Bldg.  Co.,  154  S.  W.  47a 
A  city  ordinance  requiring  the  roofing  of 

fiart  of  the  sidewalk  in  front  of  certain  bnild- 
ngs  in  process  of  construction  held  to  extend 
to  the  full  construction  of  the  front  of  the 
building,  and  to  provide  against  injury  from 
substances  falling  from  the  front  or  hurled 
from  tbe  inside  wnile  the  work  was  in  progress. 
— Tfl. 

1809  (Mo.)  A  dty  ordinance  requiring  the 
roi.-..ii„  oi  the  portion  of  a  sidewalk  in  front  of 
a  building  in  process  of  construction  held  to 
render  the  contractor  liable  for  injuriea  occur- 
ring by  reason  of  their  failure  to  roof,  or  which 


would  not  have  occurred  had  thw  complied  with 
the  ordinance.— Ward  v.  Ely-Walker  Dry  Goods 
Bldg.  Co.,  154  S.  W.  47& 

8  816  (Mo.App.)  The  i>etition,  in  an  action 
against  a  city  for  injuries  from  tripping  over 
a  defective  board  sidewalk,  held  to  sufficiently 
allege  that  the  sidewalk  was  one  which  the 
dty  was  bound  to  repair,  and  that  it  Was  not 
reasonably  safe  for  trarel  at  tbe  time,  and  tlut 
defendant  had  snffident  nodce  of  the  danger- 
ous condition.— Coulter  v.  City  of  Independ- 
ence, 154  S.  W.  860. 

{819  (Mo.App.)  Evidence,  in  an  action  against 
a  city  for  injuries  from  falling  on  a  defective 
sidewalk,  held  to  show  that  the  street  in  which 
the  sidewalk  was  located  was  a  city  street; 
which  the  city  was  bound  to  repair.— Coulter  v. 
Citj-  of  Independence,  154  S.  W.  860. 

1 822  (Mo.)  In  an  action  for  injuries  to  plain- 
tiff by  being  struck  by  a  tool  falling  from  one 
of  the  upper  stories  of  a  building  in  process  of 
construction  as  plaintiff  was  crossing  the  side- 
walk into  the  building,  an  instruction  on  de- 
fendant's duty  to  roof  the  sidewalk,  submitting 
to  the  jury  whether  plaintiff  waa  walking  on 
the  aidewaUE,  held  proper.— Ward  t.  Ely- Walker 
Dry  Goods  Bldg.  Co.,  164  S.  W.  478. 

MURDER. 

See  Homidde. 

MUTUAL  BENEFIT  INSURANCE. 

See  Insurance,  H  814,  817. 

NAMES. 

I  16  (Mo.)  Tbe  names  "Heberllng"  and  "Her- 
berling"  are  not  idem  sonans,  so  tnat  a  service 
by  publication  against  tbe  latter,  instead  of  the 
former,  was  iosnfficieDt— Heberling  v.  Mondy, 
154  8.  W.  65. 

S  16  (Ter.Cr.App)  Under  an  indictment  for 
signing  the  name  ''Reen  Perrey"  to  an  alleged 
forged  note,  held  that  evidence  that  the  defend- 
ant signed  the  name  of  the  prosecuting  witness, 
which  was  "Rene  Per^,**  was  not  a  variance; 
the  names  being  Bounded  alike^]^  t.  State, 
154  S.  W.  222. 

NARCOTICS. 

See  Wins,  f  48. 

NATIONAL  GUARD. 

See  Mffltl*^ 

NAVIGABLE  WATERS. 

m.  BIPARIAIT  ASm  UTTOKAIi 
BIGHTS. 

1 44  (Mo.)  A  shore  owner  is  entitled  to  accre- 
tions forming  to  OtB  shore«— Oity  of  St  Louis 
T.  St  LoniBt  X.  M.  &  S.  By.  Co.,  154  B.  W.  S6. 

NEGLIGENCE 

See  Appeal  and  lOrror.  S5  1011.  1062.  1064; 
Bftilm<"iit:  Cnrriprs.  g§  IM.  137.  155,  158, 
213.  21. ^,  210-230.  296^348.  413;  Damagea,  jf 
213;  Donih:  Kvidence,  g§  151.  471;  Munici- 
pal C.-riniivuions,  §§  705.  706.  791-822; 
Phy8lci:nis  -Aud  Surgeons:  Railroads,  222- 
481;  SliippiiiK.  §6  RC>,  132,  1.37;  Street  Rail- 
roads. SS  44.  57.  102,  112.  118;  Trial,  §§  260, 
261,  296,  331. 

I.  AOT8  OB  OKISSIOirS  OONSTTTUT- 
ING  NEOLIOERCE. 

<A)  Psnonal  Conduct  In  Oeneiml* 

S  I  (Tez.Civ.App.)  Negligence  ia  the  Wlure 
to  exercise  that  degree  of  care  which  the  law 
exacts  under  the  particular  circumstances  for 
the  protection  of  the  person  and  property  of 
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oUien.— St  Louis  Sonthwestern  By.  Oi>.  of  Tex- 
aa  T.  Moore,  164  S.  W.  602. 

I  2  (Tex.)  Negligence  coDBista  only  tn  a  fall- 
nte  to  discba^e  a  duty.— Deniun  lAght  ft  Pow- 
er Co.  T.  Patton.  154  8.  W.  640. 

(O)  OmilMlam  And  Vu9  of  Luid,  BBlIdlnsa, 
and  otli«r  Strnctnrea. 

1 33  (Tex.)  The  owner  of  premiaea  la  noder 
no  general  doty  to  exercise  care  to  make  them 
safe  for  the  use  of  others  coming  thereon  with- 
out anthority,  invitation,  or  allurement.— Deni- 
aon  Light  ft  Power  Go.  v.  Patton.  1S4  S.  W. 

64a 

n.  FBOXniATC  CAUSE  OF  INJITBT. 

I  SB  <Ma)  Failure  of  the  owner  and  general 
contractor  of  a  building  to  roof  a  portion  of  the 
sidewalk  in  front  while  the  building  was  being 
constructed,  as  required  by  city  ordinance,  held 
the  proximate  cause  of  the  injury  to  a  servant 
of  a  aubcfHitractor  by  being  struck  by  a  falling 
crowbar.— Ward  v.  Ely-Walker  Dry  Goods 
Bldg.  Co.,  154  S.  W.  478. 

1 56  (Tex.CiT.App.)  A  proximate  cause  of  an 
accident  is  that  which  in  a  natural  and  continu- 
oua  sequmce,  unbrokeB  by  any  new  independ- 
ent cause,  produces  the  event,  and  without 
which  the  injury  would  not  have  happened, 
and  from  which  ft  could  reasonably,  and  shoul^ 
have  been  anticipated  that  the  injury  would 
result  as  a  natnral  and  probable  consequence 
under  the  circum8tancea.--Kirby  Lumber  Co.  v. 
Cunningham,  154  S.  W.  288. 

{59  (Mo.)  If  a  reasonable  man  can  foresee 
the  probability  of  a  given  consequence,  that  fact 
la  enough  to  cause  liability.— Benton  7.  City  of 
St.  Louis,  154  8.  W.  4T3. 

Liability  for  n^ligence  does  not  hinge  on 
whether  by  reaaonable  prudence  the  very  in- 
iui7  c<Hnplained  of  should  have  been  foreseen, 
bat  a  party  may  be  held  liable  fot  anything, 
which,  after  the  injury  is  complete,  appears  to 
have  been  a  natural  and  probable  consequence 
of  hla  act  or  omission.— Id.' 

nz.  OOHTBZBITTOB'r  EEOUOBMOE. 
(A)  PmrsMB  InJ«r«A  la  0«nc»al. 

S  67  (Ky.)  Painter  who  contracted  to  paint 
defendant's  water  tower  held  bound  to  deter- 
mine for  himself  whether  iron  rods  used  to 
brace  water  pipes  were  safe  for  him  to  stand 
on^^oaaett  t.  Kentncky  Wagon  Mfg.  Co., 
164  S.  W.  897. 

i  72  (Tex.Civ.App.)  When  one  is  forced  to  act 
hastily  and  without  deliberation  to  avoid  a  real 
or  apparent  danger  caused  by  the  negligence  of 
anoUier,  the  failure  to  nae  vto  safest  means  to 
avoid  injury  will  not  charge  such  person  with 
contribntory  negligence.- Yellow  Pine  Paper  Mill 
Co.  Y.  Wright,  154  S.  W.  1168. 

(O  Impnted  If«arIlKeBO«. 

J:  93  (Mo.App.)  The  negligence  of  a  father  of 
ittle  girl,  riding  with  him,  in  driving  in  front 
of  a  tram,  is  not  to  be  imputed  to  her.— Dudley 
V.  Wabasb  R.  Co.,  164  S.  W.  462. 

The  negligence  of  the  father  of  a  little  girl, 
riding  with  him,  in  driving  in  fr<«it  of  a  train, 
cannot  be  said  to  be  the  sole  cause  of  her  in- 
Jury,  so  as  to  free  the  company  of  liability  to 
her,  as  a  joint  tort-feasor,  for  not  giving  the 
crossing  signal ;  ahe  being  free  of  c<Mitrihntory 
negligence.— Id. 

IV.  ACTIONS. 

<A)  Blcht  of  Aetlon,  P«rtl«a,  Pr«1lmla«.ry 
ProoeedlBBM,  «Bd  Pleadlna;. 

1 1 1 7  (Mo.App.)  Contributory  negligence  must 
be  pleaded  by  defendant— Peperkorn  v.  St 
Lonb  Transfer  By.  Co.,  154  S.  W.  836. 

(B)  Bvldenoe. 

{121  (Mo.App.)  Hie  burden  is  on  one  suing 
for  negligent  injury  to  establish  the  cause  « 


the  accident— Ollea  t.  Iflvouri  Pac  By.  Co., 
164  S.  W.  852. 

The  jury  should  not  be  permitted  to  guess 
at  the  cause  of  a  negiig^t  injury.— Id. 

I  122  (Mo.App.)  The  burden  of  proving  con- 
tributory negligent  la  on  deftiioant- Peper- 
kom  T.  St  lioms  Transfer  By.  Co.,  154  8.  W. 
836. 

(O)  Trial,  J««acm«m««  sad  B«W«w. 

i  136  (Ky.)  In  an  action  against  a  wholesale 
merchant  for  injuries  to  a  customer,  sustained, 
while  examining  good;  near  an  elevatw  shaft, 
by  his  arm  becoming  caaght  between  the  floor 
of  the  elevator  and  a  railing  from  3^  to  6  feet 
high  surrounding  the  shaft,  evidence  held  to 
present  questions  for  the  jury  as  to  defendant's 
negligence  and  plaintiff's  contribntory  n^li- 
gence.- 8.  Shapinsky  ft  Go.       Sapp,  1S4  S. 

w.  9ia 

S  136  (Ky.)  Where  the  evidence  is  equally  con- 
sistent with  negligence  or  its  nonexistence,  the 
case  fhould  not  be  submitted  to  the  jury,  since 
plaintiff  has  failed  to  prove  neriigence.-^tone  v. 
Van  Xoy  Railroad  News  Co.,  154  S.  W.  1092. 

S  136  (Mo.App.)  It  is  for  the  court,  and  not 
the  jury,  to  say  whether  facta  have  been  prov- 
en from  which  negligence  may  be  reasonably 
inferred.— Spain  v.  Burch,  154  S.  W.  172. 

g  139  (Tex.Civ.App.)  An  instruction  that  "neg- 
ligence is  the  failure  to  use  ordinary  care,  and 
ordinary  care  Is  such  care  as  an  ordinarily  care- 
ful, prudent  person  would  use  or  exercise  under 
like  or  similar  circumstaQces,"  is  a  sufficiently 
accurate  definition  of  negligence. — Yellow  Pine 
Paper  Mill  Co.  v.  Wright,  154  S.  W.  1168. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 

NEGROES. 

See  Railroads,  |  226. 

NEWLY  DISCOVERED  EVIDENCE. 

See  Criminal  Law,  U  938,  941;  New  Trial.  H 
101-108. 


See  Process. 


NEWSPAPERS. 
NEW  TRIAL 


See  Affidavits:  App^l  and  Error,  H  270-dQ& 
640,  713,  978,  079,  1015,  1140:  Crindul 
Law,  Si  103.  921-964, 1066,  1090. 1092,  1097; 
Habeas  Corpus,  S  49;  Time,  i  10. 

U.  OROUKDfl. 

(A)  Brron  and  Irr«ar«]arltlea  la  0«ae«al. 

i  26  (Ky.)  Carrier  held  not  entiUed  to  raise 
for  the  first  time  on  a  motion  for  a  new  trial 
the  contention  that  the  federal  law  applied,  and 
that  its  liability  for  damages  to  a  shipment  was 
therefore  limited  by  the  valuation  clause  m  the 
bill  of  lading.— Louisville  ft  N.  B.  Go.  v.  Wood- 
ford, 154  S.  W.  1083. 

(0>  Rttlinirs  ana  Instrnetions  at  Trial. 

S  40  (Mo.App.)  It  is  not  aufficient  ground  for 
new  trial  that  plaintiff,  for  whom  judgment  was 

rendered,  was  oimself  a  member  of  the  regular 
panel  of  the  jury,  where  there  was  no  chalTeage 
to  the  array  on  that  ground.— Weaver  v.  Uuda- 
9ill,  154  S.  W.  444. 

(F)  Tcrdlet  or  FlBdlnors  Contrary  to  I<aw 

or  BvlOf nee. 

865  (Mo.App.)  The  trial  court  In  its  Secre- 
tion should  grant  a  new  trial  if  the  verdict  is 
against  the  weight  of  the  evidence,  arbitrary, 
or  manifestly  wron^,  or  appears  to  be  the  re- 
sult of  passion,  prejudice,  or  miscondoct  of  the 
jury.—Van  Hoose  t.  Southwestern  Mach.  Co. 
IjM  &  W.  1)66. 
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1 72  (Ark.)  The  trial  judge  ihoald  on  motion 
grant  a  new  trial  when  he  is  of  the  opinion 
that  the  vetdict  i«  clearly  agalnat  the  prepond- 
erance of  the  evidence. — St  Louis  SouthwMtem 
Ry.  Co.  T.  Britton,  IM  S.  W.  215. 

1 77  (MoApp.)  That  the  trial  conrt,  in  mn 
action  for  nesligent  death,  reqaired  a  redaction 
of  the  verdict  from  9S,000  to  $2,600  Is  not 
conclusive  of  prejudice  on  the  part  of  the 
iurr.— Harris  v.  McCaintic-Marshalf  Const  Co., 
IM  8.  W.  879. 

(H)  Ifcwly   D|Neov«Md  BTldeB«9e. 

1 101  (Tex.Civ.App.)  That  a  witness  for 
plaintiff  admitted,  immediately  after  he  had 
testified,  that  the  purpose  of  hu  testimony  was 
to  hart  defendant's  attorney  was  not  ground  for 
a  new  trial,  where  such  statementi  were  known 
and  might  have  been  put  in  evidence  during  the 
trial.— Callen  v.  Collina,  154  S.  W.  673. 

S  102  (Ky.)  Since  Ky.  St  {  613,  requires  the 
clerk  of  the  county  cocrt  to  properly  index  all 
deeds,  one  claiming  title  to  land  may  presume 
that  the  clerk  has  discharged  his  duty,  and  he 
i«  not  guilty  of  lack  of  diligence  precluding  a 
nei|r  trial  on  being  cast  In  a  suit  on  account  of 
his  inability  to  find  his  deed.— Smith  v.  Chap- 
man, 154  S.  W.  915. 

1 104  (Tei,Civ.App.)  A  motion  for  a  new  tri- 
al for  newly  discovered  evidence  of  a  fact  sus- 
tained by  practically  undisputed  evidence  in 
the  case  was  properly  refused. — Tbompson  & 
Tucker  Lumber  Co.  v.  Piatt,  154  S.  W.  268. 

I  105  (Tex.Civ.App.)  That  plaintirs  witness, 
immediately  after  giving  his  testimony,  stated 
that  he  testified  to  hurt  defendant's  attorney 
was  not  alone  ground  for  new  trial.— Callen  v. 
Collins,  164  S,  W.  673. 

f  108  (Ky.)  Where  evidence  in  married  wo- 
man's action  for  injuries  showed  that  an  opera- 
tion thereby  necessitated  caused  barrenness,  and 
that  a  tumor  bed  resulted  from  the  injuries, 
a  new  trial  was  properly  granted,  under  Oiv. 
Code  Prac.  |  S40,  for  aewly  discovered  evidence 
that  such  alleged  tumor  was  in  fact  a  child 
to  which  she  bad  sab»equently  given  birth.— 
Anahata  v.  Louisville  Ry.  Co.,  154  S.  W.  13. 

1 108  (Tex.Civ.Apik)  Newly  discovered  evi- 
dotce,  which  would  not  pnriMwly  change  the  re- 
sult, Mid  not  groond  for  a  new  trial— Mott  t. 
Spring  Garden  In*.  Ca,  154  S.  W.  66& 

m.  PBOOEEDjaroB  to  prooubb 

KEW  TRIAL. 

J 1 16  (Mo.App.)  An  alleged  discoverpr  of  new 
dence  set  out  in  a  supplemental  motion  for  a 
new  trial,  not  filed  until  five  days  after  rendi- 
tion of  judgment,  cannot  be  considered.— Wea- 
ver V.  Rndasill,  154  S.  W.  444. 

1 128  (Tex.Civ.App.)  Under  district  and  coun- 
ty court  rule  68,  ground*  of  motltm  for  new 
trial  that  the  verdict  It  contrary  to  the  law, 
that  it  If  not  lapported  by  the  evidence,  and 
that  it  is  contrary  to  the  great  preponderance 
of  the  evidence  are  too  general  to  be  considered 
by  the  district  court.— Alexander  v.  Looiaiana 
A  Texas  Lumber  Co.,  154  8.  W.  286. 

i  (40  (Tex.Civ.App.)  Under  Eev.  Civ.  St.  1911. 
art  2021,  providing,  on  a  motion  for  new  trial 
on  the  ground  of  tnisconduct  of  jui^rs,  that  the 
jurors  may  be  examined,  the  burden  of  proof 
rests  upon  the  party  seeking  to  impeach  the  ver- 
dict to  show  the  miscooduct — San  Antonio  Trac- 
tion Co.  V.  Cassanova.  154  S.  W.  1190. 

(  167  (Ky.)  A  petition,  in  an  action  for  new 
trial,  for  accident  preventing  petitioner  from 
showing  hia  tiUe,  which  alleged  that,  owing  to 
tiie  fact  that  a  deed  to  his  grantor  was  improp- 
erly registered  he  was  compelled  to  rely  upon 
adverse  possession,  and  his  opponent  thereby 
obtained  an  advantage,  which  petitioner  could 
not  overcome,  sufficiently  showed  reasons  for  a 
new  trial.— Smith  v.  Chapman,  164  S.  W.  916. 


NEXT  OF  KIN. 

See  Descent  and  Distribution. 

NOLLE  PROSEQUI. 

See  Criminal  Law,  |  802. 

NONSUIT. 

See  Dismissal  and  Nonsuit 

NOTARIES. 

See  Affidavits;  Mandamus,  |  77, 

11  (ArkO  A  notary  public  is  a  public  officer. 
-State  V.  Hodges,  154  S.  W.  506. 

8  2  (Ark.)  In  view  of  Const,  art  5,  i  6,  and 
article  19,  f{  3,  26,  a  wunan  is  not  eligible  to 
be  a  notary  public  under  Kirby's  Dig.  i  5743. 
—State  V.  Hodges,  154  S.  W.  506. 

NOTES. 

See  BUla  and  Notea 

NOTICE. 

See  Appeal  and  Error,  S  407:  Attorney  and 
Client,  f  104;  Banks  and  Banking,  H  116, 
130 ;  Contracts, J  221 ;  Corporations,  f  428 ; 
Courts.  I  487;  Evidence.  S9  5-41:  Executors 
and  Administrators.  {  337 ;  Fraud,  SI  54.  5S ; 
Highways,  {§  88,  64 ;  Insurance,  i  e6S;  Ju- 
dicial Sales ;  Justices  of  the  Peace,  t  80 : 
Logs  and  Logging:  Master  and  Servant  f 
295;  Mechao^s'  Liens,  U  121,  122.  136, 
158,  275;  Mortgages,  i  270;  Mimidpal  Cor- 
porations, U  6^,  791 ;  Principal  and  Agent, 
i  180:  Schools  and  School  Districts,  {135; 
Taxation,  8  685 ;  Tenancy  in  ConmiOD,  |  15 ; 
Vendor  and  Purchaser,  8  242. 

NOVATION. 

1 1  (Tex.Clv.App.)  Where  there  was  a  previ- 
ous valid  indebtedness  and  agreement  of  the 
parties  to  the  new  contract  with  an  extension 
of  time  and  a  settlement  of  the  old  indebtedness 
and  the  creation  of  a  new  one  In  substitution, 
all  the  essential  elements  of  a  novation  were 
present— Oauss-Langenherg  Hat  Co.  v.  Alley, 
154  S.  W.  1062. 

NUISANCE. 

See  Appeal  and  Error,  {  1033;  Gorpontlons, 
I  690;  Limitation  of  Actions,  {  66;  Rail- 
roads, I  222.  ™.  s  . 

I.   PRIVATE  iruisAiroBS. 

(A)  Ifatare  of  Injarr  Mil  LlablUtr  Tbare- 
Xor. 

8  5  (Ky.)  Railroad  ezerciaiog  ordinary  care 
in  the  burial  of  animals,  on  its  right  of  way 
held  not  liable  to  one  whose  rendence  near 
such  right  of  way  was  subject  to  diaagreeable 
odors  therefrom.--Caml>erland  S.  Go.  t.  Bua 
154  S.  W.  929. 

(D)  Aetl«m«  tev  DamacM. 

8  49  (Ky.)  In  an  action  against  a  railroad 
for  damages  to  plaintifTs  residence  and  for 
personal  inconvenience  by  reason  of  unwhole- 
some odors  from  its  maintenance  of  a  stagnant 
pond  along  its  right  of  way,  evidence  that 
platntifiTB  health  was  affected  was  admissible 
only  to  show  the  extent  to  which  the  value  of 
the  use  of  the  property  was  diminished  by  tlie 
Qtiisancc.— Cumberland  R.  Co.  v.  B^s,  154  S. 
W.  929. 

150  (Ark.)  Where  the  filling  up  by  a  ratl- 
rriad  company  of  an  old  drain  in  its  track  and 
the  construction  of  a  trestle  Cor  a  new  outlet 
for  #ater  was  of  a  permanent  character,  and  Its 
constractlon  and  continuance  were  necessarily 
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iujariona  to  adjaceot  land,  the  eotire  damase* 
were  recoverable  at  once.— McAllister  t.  St 
Loais,  I.  M.  &  S.  Ry.  Co.,  164  S.  W.  186. 

1 50  (Ky.)  Evidence,  in  an  action  asainst  a 
railroad  for  damages  to  plaintiff's  residence  and 
for  personal  incoDTenieQce  from  the  mainte- 
nance of  a  statmant  pond  and  the  burial  of 
dead  animals  aioog  its  right  of  way,  Md  not 
to  Justif;  punitive  damages.— Gambierlud  R. 
Co.  T.  Bays.  154  S.  W.  929. 

In  an  action  against  a  railroad  for  negli- 
gently maintaining  a  stagnant  pond  along  its 
right  of  way  near  to  plaintUFa  residence,  A«I<I, 
that  the  measure  of  damages  waa  a  sum  whidi 
would  fairly  compensate  him  for  the  diminu- 
tion in  the  value  of  Its  use  and  enjoyment. — Id. 

153  (Ark.)  The  court  must  determine  aa  a 
question  of  law  whether  the  character  of  a 
nulaaoce  complained  of  is  permanent,  but  the 
jury  must  determine  the  amount  of  the  perma- 
nent damMes.— McAllister  t.  St  Louis,  I.  M. 
ft  a.  Ry.       1&4  S.  m  186. 

OATH. 

See  Appeal  and  Error.  1  889;  Perjury,  |  86. 

OBJECTIONS. 

See  Appeal  and  Error,  SS  190-247;  Criminal 
Law,  h  728,  921 ;  Trial,  S  29. 

OBLIGATION  OF  CONTRACTS. 

See  CouBtitutlonBl  Law,  H  187,  140l 

OBSTRUCTING  JUSTICE 

|l7'/2  [New,  vol.  14  Key-No.  Series]  (Ark.) 
In  a  prosecution  for  resisting  an  officer^  con- 
flicting evidence  held  to  require  submission  to 
the  jury  of  the  question  whether  defendant  re- 
fused to  permit  police  officers  to  enter  his  ^lace 
of  business  in  order*  to  make  an  arrest.— Dnfoog 
T.  City  of  Jonesboro,  154  S.  W.  196. 

1 18  (Ark.)  A  dty  policeman  being  a  minis- 
terial officer  within  Kirbys  Dig.  |  1960,  mak- 
ing the  obstruction  of  a  nunlstenal  officer  a  mis- 
demeanor, an  instruction  that  if  accused  unlaw^ 
fully  and  willfully  resisted  any  ministerial  of- 
ficer in  the  discbarge  of  hia  duty,  in  violation 
of  an  ordinance,  etc.,  he  would  be  gailty,  was 
correct  under  the  statute,  and  was  not  objec- 
tionable because  no  ordinance  was  introduced 
In  evidence,— Drtfoos  v.  City  of  Joneaboro,  154 
S.  W.  196. 

OBSTRUCTIONS. 

See  Obstnictlnf  Justice. 

OFFICERS. 

See  Criminal  Law,  }  93;  District  aoS  Prose- 
cuting Attorneys;  Judges;  Justices  of  the 
Peace ;  Mandamus,  {  77 ;  Notaries ;  Ob- 
structing Justice;  Receivers;  Schools  and 
School  Districts,  fl  68,  80;  Trade  Unions, 
18.  . 

X.  AFFOXHTMEHT,  QUAUFIOATIOIT. 
AlCD  TENUBE. 
iC)  Bllslbllltr-  aad  (tvallflcatlOH. 

130  (Ky.)  That  a  person  holds  the  office  of 
county  commissioner  does  not  disqualify  him 
from  being  appointed  a  county  judge  pro  tem., 
under  authority  <3t  Acts  1912,  c.  139 ;  the  posi- 
tions not  being  incompatible,  within  the  mean- 
ing of  Const  I  165.  specifying  what  offices  shall 
be  incompatible.— V<^  v.  Beauchamp^  164  S. 

m.  BIGHTS.  POWERS,  DITTIES,  AND 

UABII.ITIES. 

I  100  (Ky.)  Const  161,  235,  relative  to 
chaise  of  officers'  compensation  during  term 
of  office^  does  not  apply  to  ravsnne  agents  aih 


pointed  under  E^.  St  |  4258,  and  removable 
by  the  auditor  of  public  accounts  at  pleasure. 
— ConunoDwealth  v.  Ewald  Iron  Co.,  U4  S.  W. 
96L 

OPEN  AND  CLOSL 

See  Trial,  |  25. 

OPINION  EVIDENCE. 

See  Criminal  Law.  Si  448.  469;  Bvideooe,  H 
471-6S8. 

OPTIONS. 

Bee  Bxoken^  |  52. 

ORDERS. 

See  Appeal  and  Error;  Divorce^  1  80SL 


ORDINANCES. 

rpoiationa^H 

OUSTER. 


See  Montdpal  GorpoiationB,  H  68.  lU.  604r^t42, 
809. 


See  Caaba. 


PARENT  AND  CHILD. 

See  Adverse  Possession,  |  61 ;  Appeal  and  Er- 
ror, I  742 ;  Bastards  ;  Criminal  Law.  S  761 ; 
Death.  SS  13,  25.  99;  Divorce,  H  298-^12; 
Guardian  and  Ward :  Habeas  Corpoa,  |  117 : 
Infants:  Judgment,  |  694 ;  Master  and  Serv- 
ant, f  286;  Negligence.  |  93;  Bailronds,  S 
282. 

S2  (Tez.ClvApp.)  A  child  14  years  of  age 
cannot  at  will  leave  its  father's  home  and 
choose  another  person  as  Its  guardian,  in  the 
absence  of  essential  legal  prooeedinn  In  the 
probate  court— Orego  t.  Schneider,  IM  8.  W. 
861. 

S7  (Ky.)  A  right  of  action  for  loss  of  serv- 
ices of  a  minor  vests  in  the  father;  but  if  not 
exercised  no  right  of  action  vests  in  the  mother 
on  the  death  of  the  father  during  the  child's 
minority.— Adams  v.  Loutevllle  &  N.  R.  Co- 
154  S.  W.  302. 

8  7  (K^.)  Where  an  infant  Is  injured  through 
the  neghgence  of  another,  two  distinct  causes  ol 
action  exist ;  one  by  the  infant  for  his  pain  and 
suffering  and  permanent  impairment  of  earning 
capacity  after  attaining  fuU  age;  tJie  oUier  by 
the  father  for  loss  of  the  infanrs  services  during 
infancy,  and  for  medical  treatment — ^Akers  v. 
FulkersoD,  154  8.  W.  1101. 

A  father,  suing  as  next  friend  of  his  infant 
child  for  the  child's  pain  and  suffering  and  per- 
manent impairment  of  earning  capacity  alter 
majority,  caused  by  a  personal  injary,  does  not 
waive  Ae  right  to  sue  for  loss  of  the  child's  serv- 
ices during  infancy,  and  for  medical  expemaes.— 
Id. 

{7  (Tex.CIv.App.)  The  fact  that  a  widow's 
son  secured  employment  with  defendant  with- 
out her  knowledge  after  she  had  told  him  he 
must  go  to  school  or  go  to  work,  and  that  pre- 
viously die  had  consented  to  his  taking  otiwr 
employment  for  wages,  which  he  turned  over  to 
her,  receiving  back  only  a  part  did  not  emanci- 
pate her  sod  so  aa  to  oQinve  her  of  a  right  to 
recover  tor  loss  of  his  aervicea,  due  to  injuries 
received  while  in  defendant's  employ.— Hill 
County  Cotton  Oil  Co.  v.  Oa^llng^  164  8.  W. 
664. 

f  17  (Mo.)  In  a  prosecntion  under  Bev.  St 
1900,  {  4492,  for  felling  to  support  •ecnsed's 
infant  children,  evident  held  insnfficient  to 
show  that  it  was  without  lawful  e3n»iae.r-State 
T.  Langley,  154  S.  W.  718. 

In  a  prosecution^ of  a  parent  under  Rev.  St 
1909,  8  4492,  for  tftllure  to  support  his  child, 
the  burden  is  on  the  state  to  establish  every 
constituent  element  of  the  offense.  Including 
proof  of  refusal  or  neglect  to  provide  necessary 
food,  clothing,  or  lodging,  want  of  lawful  excnae 
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for  raeh  refoMl,  and  resnlting  danger  to  the 
child's  life  or  health.— Id. 

In  a  prosecation  nnder  Bev.  St  1900,  8  4492, 
for  refusiD^  or  neglecting  to  provide  necessar; 
food,  clothing,  or  lodging  (or  accused's  infant 
childreiL  it  was  not  prejudicial  error  to  in- 
struct tbat,  to  convict,  the  jury  must  find  that, 
without  lawfal  excuse,  accused  "knowingly  fail- 
ed," refused,  or  neglected,  etc.— Id. 

In  a  proaecntlon  under  Rev.  St  1909,  |  4492, 
for  neglecting  or  refusing  to  provide  for  accus- 
ed's infant  children,  an  instruction  held  errone- 
ons  as  omitting  to  require  a  finding  that  such 
refusal  or  neglect  was  withont  lawful  excuse. 

PAROL  EVIDENCE 

See  Evidence,  Si  393-461. 

PARTIES. 

See  Appeal  and  Error,  8|  160,  187,  322-326, 
797,  1036:  Criminal  Law,  fi  69,  69:  Hns- 
band  and  wife,  |  20S;  Infants,  11  3&  78; 
Judgmmt,  H  6aa_671;  Parent  and  Uiild; 
Partltt(te,  I  46 ;  Waters  and  Water  Goanws, 
I  49;  Wllb,  i  267. 

H.  DEFEND AlfTS. 

(B)  JolB«er. 

132  (Tez.Civ.App.)  Where  others  not  parties 
to  a  proceeding  nave  a  direct  interest  in  the 

subject-matter,  and  a  final  decree  cannot  be  ren< 
dered  without  adversely  affecting  their  interests, 
BDch  persons  are  necessary  parties.— Matagorda 
Canal  Go.  t.  Markham  Irr.  Co.,  151  S.  WfllTa 

PARTITION. 

See  Appeal  and  Error,  |  1173;  Conversion,  ! 
11;   Statutes,  I  281. 

L  BY  ACT  OF  PABTIES. 

15  (Tenn.)  It  was  competent  for  a  husband 
and  wife,  as  owners  of  laud  as  tenants  by  the 
entireties,  to  agree  to  a  parol  partition,  and 
that  the  land  should  be  sold  for  partition  of  the 
proceeds.— Southexn  Ice  &  Coal  Co,  v.  Alley, 
164  S.  W.  636. 

n.  Aonom  fob  pabtxtioit. 

(A)  Blsht  of  AetlOB  w4  Dstoaaaa. 

1 12  (Ky.)  Under  Civ.  Code  Praa  {  490,  snb- 
•ec.  2,  authorising  the  sale  of  land  jointly  own- 
ed, one  joint  owner  could  demand  a  sale  for  the 
purposes  of  division,  though  there  was  a  life 
estate  in  one  third  of  the  property. — Stovall  t. 
Oates,  164  S.  W.  914. 

(B)  FrocecdlitKN  and  Relief. 

}  46  (Ky.)  Under  Civ.  Code  Prac  i  495,  sab- 
sec.  2,  providing  tbat  a  woman  having  a  vested 
or  contingent  right  to  dower  in  land  held  joint- 
ly and  Bouirht  to  be  sold  under  Civ.  Code  Prnc. 
%  490,  shall  be  made  a  party,  a  joint  owner's 
wife  was  a  necessary  party  to  such  a  proceed- 
ing.—StovaU  V.  Oates,  164  S.  W.  914. 

S46  (Mo.)  The  statntory  action  for  partition 
reqnires  the  inclusion  of  the  Interest  of  every 

Eerson  who,  upon  any  contingency,  may  be  or 
ecome  entitled  to  any  beneficial  interest  in  the 
premises.— Fogle  v.  Pindell,  164  S.  W.  81. 

{63  (Ky.)  Evidence  in  an  action  under  Civ. 
Code  Prac.  |  400,  subsec.  2,  providing  for  the 
sale  of  property  jointly  owncn,  which  cannot  be 
divided  without  impairing  its  value,  held  to 
show  that  the  property  was  practically  indi- 
visible.—Scott  V.  Graves.  164  S.  W.  1084. 

173  (Mo.)  Under  Kev.  St  1909,  S|  2038, 
2672,  2587,  the  Interlocutory  judgment  In  par- 
tition is  under  the  control  of  the  court,  and 
may  be  set  aside  or  modified  at  any  time  before 
final  Judgment- Fogle  t.  PlndeU,  164  8.  W. 
81. 


6  77  (Cy.)  Where  separate  tracts  were  owned 
by  tenants  in  common,  some  of  whom  were  en- 
titled to  the  whole  of  one  and  a  jpart  of  the  oth- 
er, while  the  others  were  required  to  take  a 
very  small  part  of  one  of  the  tracts,  and  there 
was  evidence  of  indivisibility,  a  jadgmait  direct* 
ing  a  sale  for  partition  would  not  be  disturbed. 
—Angel  V.  Wo.Hi,  154  8.  W.  1103. 

I  95  (Mo.)  In  order  to  sustain  a  judgment  In 
partition,  the  description '  of  the  land  mast  be 
sufficiently  definite  to  enable  the  sheritF  of  the 
county  in  which  the  land  is  located  to  locate 
the  land  therefrom.- Hector  v.  Horrell,  154  S. 
W.  96. 

1113  (Mo.)  Where  the  court,  after  an  inter- 
locutory judgment  in  an  action  for  partition, 
reopened  the  inquiry  and  invited  the  presenta- 
tion of  further  evidence,  the  exclusion  of  evi- 
dence upon  such  rehearing,  or  the  failure  to 
consider  it,  could  be  corrected  on  appeaL— 
Fogie  V.  Pindell.  154  8.  W.  81. 

PARTNERSHIP. 

See  Appeal  and  Error,  fi  322;  Trespass,  |  12. 

I.  THE  BEXiATIOH. 

<C)  BTldcMec. 

{  53  (Mo.App.)  In  an  action  for  an  account- 
ing, evidence  neld  insnffident  to  show  a  part- 
nership between  the  parties.— Smith  v.  Shotliff, 
154  S.  W.  177, 

IV.  BIGHTS  AND  LIABH.ITIE8  Afl 
TO  THIBD  FER80HS. 

(A)  RvpFMwtatloB  ttf  nraa  br  FavtBw. 

f  141  (Tex.CiT.App.)  Where  goods  are  pur- 
chased by  B  partnership  and  the  firm  obligation 
given,  agreements  between  the  partners  as  to 
their  llaSilitles  are  not  binding  on  the  payee.— 
Barton  v.  R.  P.  Ash  &  Co..  154  S.  W.  008. 

I  146  (Tex.Civ.App)  A  note  ^ven  by  one  of 
a  firm  Aeld  not  necessarily  an  individual  obli- 
gation.—Barton  T.  B.  P.  Ash  A  Co.,  154  S.  W. 
60& 

vn.  piMoiiimow,  aBTTmgBHT, 

AHD  AOOOlIHTDrO. 

fB)  BlKbta.  Powers,  Kud  Liabilities  after 
IHssolntloM. 

(279  (Tex.GiT.App.)  It  could  not  afFect  a 
bsdlor's  right  to  recover  against  two  biUlees 
for  the  Taloe  of  a  colt  that  the  bailees  during 
the  bailment  dissolved  partnership,  and  one 
agreed  to  stand  responsible  for  all  animals  left 
with  them  Cor  pasturage.- Bagley  T.  Brack.  154 
S.  W.  247. 

PASSENGERS. 

See  Catrlera,  H  246-417. 

PASTURE. 

See  Animals. 

PATENTS. 

See  Public  Lands. 

PAUPERS. 

See  App«a  and  Brror,  |  889. 

PAVING. 

See  Municipal  Coipo rations,  I  88. 

PAWNBROKERS. 

See  Constitutional  Law,  H  83,  20S. 
1 2  '^^^^'^P'-^^j^^'*^ 


and'^nk  mer^wta  ^ay'Veep  their  plues  of 
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batiDeM  open  b  not  biTalid  as  onreamHiably  re- 
straining tradfc—Hrman  t.  Baldrick,  164  8. 
808. 

PAYMENT. 


vorce,  t  t  mefs,^  l,   insane  jrersons; 

Mortgages,  SS  819,  372:  Municipal  Corpora- 
tioDB,  {  622;  Sales,  t  188;  Subroeation: 
Taxation.  |  626;  Tmats,  f  206;  WUs,  1$ 
820,  827. 

H.  AFPX.I0ATIOH. 

g  39  (Tex.Clv.App.)  Where  paymentB  were 
made  and  applied  on  lienable  items  before  the 
nontienable  items  accrued,  the  lienor  conld  not 
subs^uently  apply  such  payments  on  the  non- 
lieoable  items,  io  order  that  the  balance  would 
represent  lienable  items. — Ft  Worth  &  D.  C 
Ry.  Co.  T.  Read  Bros.  &  Montgomerjr.  164  8. 
W.  1027. 

PENALTIES. 

See  Appeal  and  Error  {{  374,  1140 ;  Conatitn- 
tionaf  Law,  ff  241,  246;  Corporations,  { 
699;  Damages.  H  ^9.  83;  Insaraace.  i  817: 
Municipal  Corporations.  I  StatatM,  f 

47 ;  Tdesnvlia  and  TeIepiHmeB»  |  46. 

PERJURY. 

See  GrImiDal  Law,  S  780. 

Z.  OFFENSES  AND  BESPONSXBUJTT 
THEBEFOB. 

S  13  (Mo.)  To  convict  of  sabornation  of  per> 
jury,  it  muBt  appear  tbat  the  suborned  witness 
committed  the  willful  and  corrupt  perjury  al- 
leged in  the  ioformatioD,  and  that  accused  pro- 
cured the  witness  to  commit  it— State  t.  Rich- 
ardson^  164  S.  W.  786. 

O.  PBOSBOUTIOB  AMD  PUNISUMBMT. 

1 27  (Mo.)  An  information  charging  that  ac- 
cused willfully,  feloniously,  etc.,  persuaded,  etc, 
perjury,  etc,  la  not  insufficient  as  failing  to 
charge  that  tfccused  knew  that  the  witness 
would  swear  falsely. — State  t.  Richardson,  164 
S.  W.  735. 

S  34  (Mo.)  The  rule  that  one  cannot  be  con- 
victed of  perjury  on  the  uncorroborated  testi- 
mony of  a  single  witness  does  not  apply  to  sub- 
ornation of  perjury.— State  v.  Richardson,  164 
S.  W.  786. 

1 36  (Mo.)  Id  a  trial  for  Kaboraation  of  per- 
jury in  an  assault  case,  questions  as  to  the 
jurifidictioa  of  the  court  which  tried  the  as- 
sault case,  as  to  the  authori^  of  the  officer 
who  administered  the  oath  to  the  snboteed  wit- 
neaa,  and  as  to  the  materiality  of  bis  testhnony 
are  questions  of  law,  and  not  of  fact;  and 
hence  It  is  not  error  to  fail  to  submit  them  to 
the  jury.— State  v.  Richardson,  164  S.  W.  735. 

136  (Mo.)  A  general  verdict  convicting  of 
BUDomatioD  of  perjury  Is  not  Insufficient  for 
failing  to  determine  which  assignment  of  per- 
jury accused  was  found  guilty  of  suborning, 
where  the  information  charges  but  one  offense, 
though  it  ipecifies  several  false  and  perjored 
statements.— State  t.  Richardson,  164  S.  W. 
735. 

PERSONAL  INJURIES. 

See  Appeal  and  Brror,  »  882,  1008,  lOSS.  10S3. 
1(»8,  1066.  1068.  1070:  Carriers,  U  29&^ 
348;  Damages,  U  34.  62,  72,  91,  131,  132, 
158,  160,  171,  208,  210,  216;  Judgment,  S 
694  ;  Justices  of  the  Peaoe,  fi  80 ;  Master  and 
Servant,  IS  88-296;  Municipal  Corporations, 
U  706,  706,  80&-822;  Negligence;  New 
Trial,  I  108 ;  Parent  and  Child ;  Pleading,  § 
9:  Railroads,  «  276-398 ;  Receivers,  «  146, 
183;  Trial.  f|  127,  136;  Witnesses,  |g  383, 
888> 


PETITIOM. 

See  Eminent  Domain.  |  191;  Bi^waja,  H  44. 
02;  Pleading. 

PHYSICIANS  AND  SURGEONS. 

1 14  (Mo.App.)  It  Is  not  enoui^  that  a  physi- 
cian poesess  ordinary  skill  and  use  proper  and 
approved  medicines  and  appliances  in  treating 
a  patient,  but  he  must  use  such  reasonable  skill 
and  diligence  in  an^loK  or  admin isterinc  the 
medidne  and  means  oied. — Spain  v.  Bncd^ 
154  S.  W.  172. 

S  15  (Mo.App.)  Unskillful  or  negligent  treat- 
ment, for  which  a  physician  is  liable,  is  not 
shown  by  evidoice  uat  tiie  phyddan  did  not 
treat  his  patient  In  the  mode,  or  use  those  meas- 
ures, which,  in  the  opinion  of  medical  men,  the 
case  required;  this  tending  to  prove  error  of 
Judgment,  for  which  he  is  not  liable,  as  much 
as  want  of  zeasonable  can  and  skiU.- Spain  y. 
Bnrcfa,  164  S.  W.  172. 

I  18  (Mo.App.)  Evidence,  in  an  action  for 
malpractice  of^  a  physician  in  administering  an 
ansetbetic,  laughing  gas,  held  insnffiduit  to  go 
to  the  jury  on  the  question  of  feilnre  to  make 
a  proper  physical  examlnatlcHi  before  adminls- 
tei5ng  it.-Snain  v.  Burch,  164  S.  W.  172. 

That  death  of  a  patient  occurred  during  the 
administering  to  her  by  a  physician  of  an  an- 
esthetic will  not  alone  support  a  reeorezr  for 
malpractice;  plaintiff  having  the  burden  of 
proving  negligence. — Id. 

On  an  issue  of  negligence  of  a  physician  in 
administering  an  anesthetic,  it  being  shown 
dentists  use  it  more  often  than  physicians,  and 
are  often  more  skilled  in  its  use,  evidence  of 
the  usual  and  eiut<»nary  methods  of  doitiata, 
skilled  in  that  respect,  in  using  it,  is  admissible. 
—Id. 

The  petition,  In  an  action  for  malpractice  of 
a  physician  in  administering  an  aneeethetic,  not 

alleging  as  a  ground  of  negligence  failure  to 
properly  diet  tae  patient  befwe  adminSatering 
it,  evidence  to  prove  such  fact  is  inadmissible. — 
Id. 

PLEA. 

See  Pleading,  |  111. 

PLEADING. 

See  Action,  i  27 :  Animals ;  Ap[<eal  and  Brror, 
if  78,  172,  187,  193,  644,  719.  916,  1039. 
1042 ;  Appearance ;  Cancellation  of  Instm* 
ments ;  Carriers,  |i  47,  227,  314 ;  Conatitn- 
tional  Law,  %  43;  Contracts,  SI  144.  346; 
Courts,  IS  82,  12l  170:  Damage^  H  142- 
162;  Dismissal  and  Nonsuit,  H  19,  54; 
Ejectment,  I  05:  Eatoppd,  H  110,  115 :  Evi- 
dence, |  208;  False  Pretenses,  fi  38 ;  Frand, 
I  41;  Fraods,  Statute  ot,  f  160;  Infiuta,  | 
39;  Injunction,  f  145;  Insurance,  |  640; 
.Justices  of  the  Peace,  {  174;  Libel  and 
Slander,  g  86 ;  Limitation  of  Actions,  H  177, 
180,  182;  Master  and  Servant  18  264,  291: 


Railroads,  8  254;  Receivers,  S  183;  Replev- 
in ;  Sales,  {  379 ;  Statutes,  |  281 ;  Stipula- 
tions, {  14:  Street  Railroads,  S8  110.  118: 
Trial,  §1  250,  261.  261,  350;  Trover  and 
Conversion,  I  34 ;  Waters  and  Water  Coanes, 
1178;  WlilB,|696. 

I.  FOBM  ABP  AUiBQATIOirB  IH 
QBBEBAli. 

1 7  (Mo.App.}  Where  defendants  fraadnlent 
misrepresentations,  induced  plafotlff  to  trade  s 
stock  of  goods  for  land,  and  plaintiff  resciod- 
ed  and  Iffought  replevin  for  the  goods,  a  state- 
ment of  facts  In  his  petition,  fnmi  which  a  re- 
scission follows  as  a  legal  consequence,  is  suf- 
ficient, though  there  was  no  direct  allegation 
of  rescission.— Manning  v.  McClnxe^  154  S.  W. 
80S. 
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88  (Ky.)  An  allegatioD,  In  an  action  to  en- 
force satiflfaction  of  a  jadgment  on  a  retani  of 
nulla  bona,  tliat  plaiatiS  was  the  owner  of  a 
judgmmit  bf  truufer,  was  ineufiScient,  beinea 
conelndoii.— 0«te«  t.  Oravef,  164  8.  w. 

1 8  (Ky.)  Allegations  in  a  petition  in  a  Boit 
to  Kt  aside  an  ezecntion  sue  ander  a  jildg- 
ment'that  the  judgment  is  null  and  void,  and 
that  the  property  was  not  appraised  as  requir- 
ed by  law,  are  legal  condasions  and  Insuffident 
on  demurrer. — Angel  t.  Byars,  1S4  S.  W.  1109. 

I  8  (Mo.)  Where  a  city  ordinance  was  plead- 
ed in  the  petition,  statements  of  legal  concla- 
sioDS  by  defendants  in  tneir  answer,  concern- 
ing what  they  conceived  to  be  their  rights  under 
the  ordinance,  were  DnneceBsaiy  and  euperflu- 
oua— Ward  r.  Ely- Walker  Dry  Goods  Bldg.  Co.. 
154  8.  W.  478. 

S  8  (Mo.App.)  In  an  action  for  damages  for 
breach  of  a  legal  duty,  the  facts  out  of  which 
tiie  duty  arises  must  be  pl^ded, — Coulter  t. 
City  of  Independence.  154  S.  W.  860. 

{ 9  (Mo.App.)  When  the  facts  alleged  in  the 
petition,  in  an  action  for  injuries  from  falling 
on  a  defective  sidewalk,  necessarily  showed  a 
doty  by  the  city  to  keep  the  street  in  a  reason- 
ably safe  condition,  such  duty  need  not  be  ex- 
pressly alleged.— Onilter  t.  Olty  of  Independ- 
ence. IM  8.  W.  860. 

1 34  (Ho.)  Where  an  answer  was  withdrawn 
nearly  a  year  after  filing,  and  a  demurrer  filed 
two  da^  before  the  trial  after  all  preparations 
tlwrefor  had  been  made,  every  reasonable  in- 
ference and  intendment  would  be  indulged  In 
favor  of  tiie  i»etitlon.-^tonemets  t.  Head,  154 
S.  W.  108. 

A  party  may  by  proper  motion  have  indefi- 
nite allegations  made  definite  and  certain,  but. 
where  he  does  not  so  move,  he  cannot  enaplaln 
of  such  allegations  on  demoner  or  on  an  ap- 
peal after  a  trial,  where  he  has  not  been  Injured 
by  their  generality,— Id. 

{ 34  (Mo.)  Where  the'  bill  proper,  taken  to- 
gether with  the  prayer,' stated  a  good  cause  of 
action,  the  bill  was  sufficienb— Ooznet  t.  Cor- 
net, 154  S.  W.  121. 

in.  PIXA  OR  ANSWER.  0RO88-0O1I- 
PLAINT,  Alfl>  AFFIDAVIT 
OF  DEFENSE. 
(B)  IHUitMT  Picas  «ad  MAttw  In  Abate- 

I  M  I  (Ho.App.)  On  ouo  warranto,  a  plea  of 
pendency  of  an  action  in  another  court  involv- 
ing  the  same  l^ues  will  not  be  considered  when 
the  allegations  of  the  nlea  are  not  sustained  by 
proof.— State  ex  rel.  Mason  v.  Springfield  Afri- 
can Social  ft  Improvement  Qab,  164  S.  W.  458. 

V.  DEMimRER  OR  EXCEPTION. 

8  204  (Ky.)  A  demurrer  to  an  answer  which 
contained  a  traverse  of  the  only  issue  present- 
ed by  the  petition  was  properly  overruled, 
though  the  answer  also  contained  improper  evi- 
dential matter.— Da ugherty  v.  Dangherty,  154  S. 
W.  9. 

!i  214  (Ey.)  A  demurrer  to  the  petition  admits 
egations  of  fact  therein.— McCreary  v.  Wil- 
liams, 154  S.  W.  417. 

!i2l4  (Mo.)  A  demurrei  admits  the  truth  of 
egations  of  substantive  fsct,  but  does  not  ad- 
mit facta  not  well  pleaded,  impossible  or  ab- 
surd averments,  the  soundness  of  mere  conclu- 
sions of  law,  mere  conclusions  of  the  pleader 
upon  the  facts  or  anumentative.  matter. — Stone- 
mets  V.  Head.  154  S.  W.  108. 

f  2 1 4  (Tex.Civ.App.)  Where  only  a  general 
demurrer  was  interposed  to  defendant's  plea  a 
reconvention  for  damages  for  wrongful  seques- 
tration of  cattle,  every  reasonable  intendment 
will  be  Indulged  in  favor  of  the  pleading  on 


api>eal.  as  upon  the  demurrer  below.— Tlefel 
Bros,  ft  Winn  v.  Maxwell,  154  S.  W.  319. 

1 228  (Tex.Civ.App.)  On  petition  and  answer 
in  a  broker's  action  for  commissions,  Acid,  in 
the  absence  of  a  special  exception  as  to  wheth- 
er the  answer  properly  pleaded  the  terms  of  the 
contract,  that  an  exception  tiiereto  as  irrelevant 
to  the  issues  would  be  overruled. — Crum  v.  Slade 
ft  Baasett.  154  S.  W.  351. 

VL  AMENDED  AND  SDPPUSMENTAA 
PI.EADINOS  AND  REPI.EADER. 

i  230  (Mo.A|9.)  The  providons  <rf  the  Code 
providing  for  amendments  to  pleadings  should 
be  liberaUy  constnied.— Philip  Gniner  ft  Bros. 
Lumber  Co.  v.  Hartshorn  Barber  Bealty  ft 
Building  Co.,  154  S.  W.  846. 

{  245  (Mo.)  Under  Rev.  St.  1909,  I  1848,  au- 
thorizing amendments  before  final  juogment,  the 
court  should  permit  a  bill  to  be  amended  at  trial 
which  defectively  states  the  facts 'relied  upon. 
-Comet  V.  Cornet,  154  S.  W.  121. 

S  252  (Mo.App.)  An  amended  petition  relates 
back  to  the  beginning  of  the  suit  by  filing  of 
the  original  petition.— Philip  Groner  ft  Bros. 
Lumber  Co.  v.  Hartshorn-Barber  Bealty  ft 
Building  G6.,  104  S.  W.  840. 

i  254  (Mo.App.)  An  objection  that  the  amend- 
ed petitiou  was  a  departure  from  the  original 
petition  cannot  be  reached  by  demurrer, — ^Philip 
Gruner  ft  Bros.  Lumber  Co.  v.  Hartshorn-Bar- 
ber Bealty  ft  Building  Co..  154  S.  W.  846. 

Vn.  SieNATURE  AND  TERIFIOA. 
TION. 

S290  (Tex.Civ.App.)  Rev.  St.  1896,  art. 
1265,  requiring  the  answer  setting  up  certain 
matters  to  be  verified,  does  not  apply  to  an  ac- 
tion against  an  owner  of  property  for  injuries 
received  while  It  was  in  the  hands  of  a  receiver, 
so  as  to  require  the  discharge  of  the  receiver 
to  be  denied  under  oath,  the  statute  not  men- 
tioning such  a  case.— KIrby  Lumber  Co.  v.  Cun- 
ningham, 164  S.  W.  288. 

1291  (Tex.Civ.App.)  Where  plalntilTB  cause 
of  action  against  defendant  carrier  was  iu 
part  based  on  the  bill  of  lading,  want  of  au- 
thority of  carrier's  agent  to  issue  the  bill  could 
only  oe  pleaded  under  oath.— Wichita  Falls 
Compress  Co.  v.  W.  L.  Moody  ft  C!o.,  154  S. 
W.  1032. 

{  30 1  (Tex.Clv.A[m.)  An  affidavit  to  a  plea  in 
abatement  eiKped.  ^'M.  Irrigation  Co..  by  J. 
M.  M.,  Its  President  and  Agent,"  was  soffl- 
cient;  the  jurat  of  the  clerk  in  the  usual  form, 
"Sworn  to  and  subscribed  before  me  this  the 
19th  day  of  August.  1912,"  meaning  that  the 
plea  was  sworn  to  by  him.- Hatagoraa  Canal 
Co.  V.  Harkham  iVr.  Ga,  164  S.  W.  1176. 

XI.  MOTIONS. 

{  362  (Ky.)  Where  the  sole  issue  was  wheth- 
er the  insured's  request  for  change  of  benefi- 
ciary was  procured  by  fraud,  allegations,  in  the 
answer,  of  mere  evidential  matters  In  addition 
to  a  traverse  of  the  charge  of  fraud,  should 
have  been  stricken  oat— Daugherty  v.  Daughei^ 
ty,  164  S.  W.  9. 

Xm.  DEFECTS  AND  OBJECTIONS, 
WATTER.  AND  AIDER  BY  VER- 
DIOT  OR  JUDOMENT. 

1 406  (Mo.)  Under  Rev.  St.  1909,  i  1800,  re- 
lating to  pleading,  joinder  of  issue  on  the  mer- 
its held  to  waive  all  defects  in  the  petition, 
excepting  that  it  does  not  state  a  cause  of 
action  and  that  the  court  has  no  jurisdiction.— 
Jackson  t.  Johnson,  164  S.  W.  759. 

{  430  (Tex.Civ.App.)  When  testimony  at  vari- 
ance with  the  pleaaing  Is  offered  on  the  trial, 
it  is  then  the  duty  of  the  complaining  party 
to  make  known  his  surprise,  and  apply  to  with- 
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draw  his  annotmoenient  of  ready.  —  Biown 
Cracker  &  Candy  Co.  t.  Jc^mwHi,  164  8.  W. 
684. 

PLEDGES. 

See  CorporatiwiB,  »  101.  123;  Fraud,  1  30: 
Mortgages,  1 1;  PawnbrdEeza;  PrincuMl  and 
Surety.  |  9. 

1 18  (Uo.)  A  contract  of  pledge  like  all  con- 
tracts most  be  construed  with  reference  to  its 
subject-matter;  and,  where  two  conntructions 
are  eqoally  available,  that  which  is  most  fa- 
vorable to  the  pledgee  ought  not  to  be  adopted. 
-Dibert  T.  lyXrcy.  164  3.  W.  lUiS. 

Between  the  partus  to  m  pledge  of  c<^ateral 
•ecorities,  a  trust  reliition  eusts  with  its  eonse* 
gnent  duties  to  protact  the  debt  and  collateraL 
— Id. 

The  ordinarr  rnlea  which  apply  between  the 
parties  to  a  pledge  of  a  note  of  a  third  person 
apply  aa  well  to  collaterals  which  are  the  ob- 
llgatlonB  of  the  debtor  himself  secured  by  a 
mortgage  foreclosed  by  action  agaiuat  him. — Id. 

f  22  (Mo.)  The  pledge  of  a  debtor's  own  bonds 
or  notes  as  additional  promises  to  pay  cannot 
be  considered  as  collateral  security  for  the  debt; 
but,  when  secured  by  mortgage,  both  may  be 
treated  as  collateral  so  far  aa  la  necessary  to 
give  the  creditor  the  benefit  of  the  mortgage  lien 
ncnninally  created  as  security  for  the  coUater- 
aL-Dibert  t.  D'Arcy,  154  S.  W.  1118. 

128  (Ma)  In  dealing  with  collateral  securi- 
ties, the  creditor  is  chanced  with  the  duties  and 
Itabilitiea  of  an  agent  for  the  debtor,  and  Umi- 
tatioua  on  the  liability  implied  by  law  must  be 
plainly  expressed,  and  fraud  cannot  be  anthor- 
&d.-J)ibert    D^Arcy,  154  3.  W.  1116. 

S  29  (Mo.)  When  the  president  of  a  bank  took 
possession  of  collateral  by  putting  it  through  a 
form  of  a  sale  to  give  the  bank  more  perfect 
control  thereof,  he  was  the  trustee  ana  agent 
for  the  pledgor.— Dibert  t.  VAicy,  164  S.  W. 
1116. 

§  38  OAo.)  The  transfer  of  collateral  neces- 
sarily follows  as  incident  to  the  ownership  of 
the  principal  debt— Dibert  v.  D'Arcy,  164  S.  W. 
111(1 

i  56  (Mo.)  A  sale  of  collateral  on  a  stock  ex- 
change, where  the  only  public  available  as  pur- 
chasers are  brokers,  involves  all  the  elements 
of  commercial  negotiation  included  in  an  hon- 
est attempt  of  the  seller  to  procure  a  purchaser 
at  the  best  price  attainable.— Dibert  v.  D'Arcy, 
164  S.  W.  1116. 

A  pledgor,  being  insolvent  and  unable  to  re- 
deem the  pledge  the  pledgee.  In  executing  the 
trust,  is  bound  to  realize  as  much  as  he  can  from 
the  pledge,  and,  in  the  absence  of  fecial  power 
to  do  otherwise,  to  proceed  as  a  prudent  own- 
er would  with  his  own  property.— Id. 

Where  a  bank  holding  notra  and  collateral 
mortgage  bonds  of  the  maker,  a  corporation, 
bid  in  the  bonds  at  a  sale  on  the  maker's  de- 
fault, and  afterwards  assigned  the  notes  and 
bonds  to  a  syndicate  organized  to  purchase  the 
same,  such  syndicste  became  owner  of  the  debt, 
and  was  trustee  and  agent  of  the  debtor  as  to 
the  collaterals.- Id. 

If  the  pledgee  sells  the  property  pledged,  in 
the  absence  of  special  power  to  do  otherwise, 
he  mnst  use  every  reasonable  means  to  obtain 
Its  fnir  value.— Id. 

Wbere  a  creditor  holding  a  mortgage  against 
his  insolvent  debtor's  proi>ert7  as  collateral 
foreclosed  it,  and,  in  association  with  others. 
Ud  the  property  m  for  their  Joint  account  at 
much  less  than  he  agreed  with  them  to  pay  to 
protect  hiiTiBelf.  it  was  held  that  he  should  ac- 
count to  the  debtor  for  bis  profits  based  on  the 
amount  be  agreed  to  bid  if  necessary,  and  could 
not  be  relieved  because  he  did  not  elect  to  hold 
tlie  property  unconditionally. — Id. 


PLUMBERS. 


See  Ueensea 


POISONS. 

9ee  Wills,  I  43. 

POLICE  POWER. 

See  Mnnldpal  Oozpomticnu^  i|  e01-61& 

POLICY. 

See  Insurance. 

POLL  TAXES. 

See  Taxation,  {  526. 

POSSESSION. 

See  Adwae  Possession ;  Landlord  and  Tenut; 
i  180;  Pnblie  Lands. 

POWERS. 

See  Champerty  and  Maintenancsb 

PRACTICE. 

For  practice  in  particular  actl«u  and  proceed- 
ings, see  the  varioua  spedflc  topics. 

PREFERENCES. 

See  Aarignments  for  Benefit  of  Greditoia. 

PREGNANCY. 

See  Witsesses,  |  64. 

PREJUDICE. 

See  Appesl  and  Error.  H  1026-1074.  1170: 
Criminal  Law,  H  Ue&-il72;  Wltnesso^  f 
872. 

PRELIMINARY  EXAMINATION. 

Bee  Criminal  Law,  S  639. 

PRELIMINARY  INJUNCTION. 

See  Injonction,  ||  U6-14Sl 

PREMIUMS. 

See  InsBcance,  ||  186,  244,  349,  363, 

PRESCRIPTION. 

See  Advacse  Possession ;  Limitatloo  of  ActitMU. 

PRESUMPTIONS. 

See  Appeal  and  Error,  {{  205.  907-^  978 ; 
Otiminal  Law,  S  U44;  Evidence^  U  59,  67. 

PRINCIPAL  AND  ACCESSORY. 

See  Criminal  Law,  U  69,  69 ;  Homicide.  1 806 ; 
Indictment  and  Information,  {  83. 

PRINCIPAL  AND  ACCOMPLICE. 

See  Conspiracy,  |  23. 

PRINCIPAL  AND  AGENT. 

Bee  Attorney  and  Client;  Banks  and  Banking, 
fiS  116,  m:  Brokers:  Carriers,  I  47:  Cor^ 

rxrations,  {  607;  Evidence,  {|  24^250; 
raud,  I  30;  Insurance,  SI  84.  129.  244; 
Partnership,  fS  141,  146;  Pleading.  |  291; 
Pledges,  IS  28,  29 ;  Trade  Unions,  1  8 ;  Trial, 
I  m;  Witnesses,  |  62. 

IZ.  MUTUAL  BIOHTS.  DUTTBS,  AKS 

LIABILITIES. 
(B>  CompeHsstloH  Knd  Llea  of  Ajrent. 

{89  (Tex.Civ.App.)  Where  a  petition  alleges 
a  contract  for  a  ccnnmlssion  of  7%  per  cpdL 
"of  the  list  selling  price'*  of  any  antomobile 
sold  by  plaintiff  and  evidence  of  an  agreement 
to  pay  a  commission  of  7)6  per  cent.,  witb  only 
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an  DndeEstaadinr  by  idaintlff  that  it  would  be 
bued  on  the  list  aeuinc  price,  becanse  coinmie- 
flicmB  on  sacb  sales  were  usually  based  on  such 
price  is  inadmissible.— Overland  Automobile  Oo. 
T.  Bontyn,  154  St  W.  664, 

tXL  BIGHTS  AWP  MABrLlTM  AS  TO 
THIBO  PEB80NS. 
(C)  Va«mtkortBttd  u«  WoH«f«l  Avtm. 

{  149  (Ky.)  A  warehouse  company  which 
loaned  money  to  a  buyer  to  buy  tobacco  with 
and  sold  the  tobacco  on  commiBSion  held  not 
liable  (or  a  breach  of  the  tobacco  burer's  con- 
tract to  purchase  tobacco,  though  he  bad  false- 
ly and  anknown  to  it  represented  himself  as  its 
agent.— Garrett  t.  State  Tobacco  Warehouse 
Co.,  IM  S.  WL  876. 

(D)  RKtlAoatloa. 

I  171  (MoApp.)  Where  one  not  engaged  to 
sell  corporate  stock  for  defendants  began  a  sale 
on  bis  own  InitlatiTe,  and  defendants  ratified 
what  he  bad  done,  and  received  and  retained 
the  proceeds  of  the  sale,  they  thereby  made 
him  their  agent  and  became  answerable  for 
bis  representations  and  warrantlea. — Meinei^ 
hagen  v.  Taylor.  154  S.  W.  886. 

(B)  Notlee  to  Aceut. 

I  1 80  (Tex.)  A  principal  is  not  affected  by 
notice  to  an  agent  where  such  knowledge  was 
acquired  while  in  the  transaction  of  the  in- 
dividual business  of  the  agent,  and  not  in  the 
business  of  his  principal.— Teagarden  v.  B.  B. 
Godley  Lumber  Co..  154  S.  W.  973. 

PRINCIPAL  AND  SURETY. 

See  Bail;  Dismissal  and  Nonsuit,  !25;  Guar- 
anty ;  Replevin ;  Trial,  {  263 ;  Wlti^eases,  | 
139. 

X.  OKEATIOK  AND  EXISTENCE  OF 
BEI.ATION. 
(A)  Betw**m  iMdIvldmKla. 

I I  (Mo.)  A  surety  is  simply  one  who  is  bound 
to  pay  the  debt  of  another.— Dibert  v.  IVArcy. 
154  S.  W.  1116. 

S  6  (Tex.CIv,App.)  One  signing  a  note  aa 
surety  may  by  provisions  thereof  also  guarantee 
payment  for  future  purcbaees  on  open  account 
by  the  principal  debtor  of  the  payee. — Bass- 
bam  V.  Robertson.  164  S.  W.  1065. 

S  9  (Mo.)  A  company  whose  property  Is  pledg- 
ed to  pay  the  notes  of  a  subsidiary  company 
which  It  owns  and  controla  ia  prima  facie  {he 
surety  of  the  latter  to  the  extent  of  the  col- 
Uteral.— Dibert  t.  D*Arcy,  164  S.  W.  1116. 

m.  DISOHABGE  OF  SVBETT. 

1 99  (Ky.)  Where  tenants,  upon  discovering 
that  they  would  be  unable  to  plant  In  tobacco 
the  amount  of  the  land  agreed  upon,  secured 
permission  from  plaintiEEs  to  plant  part  in 
ooni,  tbia  did  not  release  a  surety  mil  the  leaser 
Mudd  v.  Sbroader,  154  S.  W.  21. 

T.  BIOBTS  ANB  BEHEDIES  Or 
8UBETT. 
(B)  A*  to  Prlmelpal. 

%  185  (Mo.App.)  Two  sureties  who  paid  part 
of  a  note  held  not  to  become  thereby  entitled 
to  sue  their  principal' upon  it,  but  merely  to  be- 
come entitled  to  a  credit  on  the  note  for  the 
amount  paid. — Van  Hoose  v.  Southwestern 
Uacb.  Co.,  154  S.  W.  166. 

<C)  Am  f  C<M«rctr- 

1 194  (Mo.App.)  Two  sureties  who  paid  part 
of  a  note  JMtf  not  to  become  thereby  entitled  to 
sue  thdr  cosureties  upon  it.  but  merely  to  be- 
come entitled  to  a  credit  on  the  note  for  the 


amount  paid.— Van  Hoose  T.  Sontbweatem 
Mach.  Co..  164  &  W.  165. 

PRIORITIES. 

See  Mechanics*  Liens,  |  196. 

PRIVATE  NUISANCE 

See  Nuisance. 

PRIVILEGED  COMMUNICATIONS. 

See  Witnesses,  i  201. 

PROBABLE  CAUSE. 

See  Injunction,  i  257. 

PROCESS. 

See  Appearance  J  Corporations,  |  607 ;  InfonbL  - 
H  3$,  89;    Injunction;    Insurance.  J  814; 
Judgment.  8S  17,  870;  Jury.  |  67;  Juitictt 
of    the   Peace,    Sf   »,   188;  Mandamus; 
' Names;    Obetructing  Justice;  Prohibitioa. 

n.  SEBTIOE. 
<0  PablleaUOB  ov  Ottov  Hotlo*. 

8  85  (Tex.Clv.App.)  Laws  authorizing  aurvlce 

of  process  by  pablicatlon  mnst  be  strictly  om- 
strued.— Gibson  v.  Oppenheimer,  154  S.  W.  694. 

S  IDS  (Mo.)  That  additional  sheets  are  sent 
out  as  a  part  of  a  newspaper  does  not  invalidate 
a  publication  of  service  appearing  in  the  addi- 
tional pages,  though  sometimes  snch  additional 
papers  were  not  sent  oat  to  other  newspapers 
or  tree  subscribers.— Ueberling  v.  Moudy,  154 
S.  W.  66. 

PROHIBITION. 

See  Courts,  |  207 ;  Intozicatinc  Uquora. 

I.  NATURE  AND  OBOITNDS. 

1 3  (Ark.)  PlaintifTs  only  remedy  upon  the 
Court's  refusal  to  transfer  a  case  to  tbe  equity 
docket  upon  amendment  of  the  complaint,  so  as 
to  state  an  equitable  action,_was  by  appeal.— 
Smith  V.  Pinnell.  154  S.  W.  497,  following 
Dunbar  v.  Bourland,  114  S.  W.  467.  88  Ark. 
153. 

PROMISE  OF  MARRIAGE. 

See  Breach  of  Marriage  Promise. 

PROMISSORY  NOTES. 

See  Bins  and  Notes. 

PROPERTY. 

See  Adverse  Possesion ;  Animals ;  Dedicatitm ; 
Infants,  ||  89-42;  Logs  and  Log^ng ;  Warn 
and  Minerals. 

1 1  (Mo.)  Debt!  are  not  the  '^roper^*'  of  a 
deltor.-Dibert  v.  D'Arcy,  164  ST  W.  U16. 

PROSECUTING  ATTORNEYS. 

See  District  and  Prosecuting  Attorneys. 

PROVINCE  OF  COURT  AND  JURY. 

See  Criminal  Law,  ||  761-704:  Trial,  ||  191- 

199. 

PROXIMATE  CAUSE 

See  Master  and  Servant,  i  129:  NegUfence, 
H  56-69;  Street  Bailioada,  H  44,  loST 

PUBLICATION. 

See  Process. 
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PUBLIC  IMPROVEMENTS. 

See  Honlcipal  OozpoiatioDs,  H  S62-622. 

PUBLIC  UNDS. 

See  HnBband  and  Wife,  SB  262,  262. 

HZ.  DISPOSAIi  OF  IiANDS  OF  THE 
STATES. 

i  161  (Ky.)  Where  no  settlement  on  the  land 
was  ever  made  by  a  junior  patentee  or  by  an; 
one  claiming  under  him,  within  the  interfere 
ence  with  a  prior  survey,  the  junior  patent,  so 
far  aa  in  conflict  with  the  prior  mitent,  was 
void— Bennett  Jellico  Coal  Co.  v.  East  JelUco 
Coal  Co..  164  S.  W.  822. 

No  one  can  take  other  than  constructiTe  pos- 
session of  unincIoKd  timber  lapd,  not  salt- 
able  for  tillage,  and  which  has  no  buildings 
thereon.— Id. 

f  174  (Tex.Civ.App.)  Where  a  special  act, 
aatborizing  the  issuance  of  a  certificate  to  the 
original  holder  of  an  unconditional  certificate, 
is  a  pure  donation,  conferring  no  rights  upon 
the  holder's  aaedgnee,  the  heirs  of  the  holder 
are  botii  the  legal  and  beneficial  owners  of  the 
special  act  certificate ;  and  a  patent  thereunder 
■vesta  them  with  the  legal  titie.— Bronsaard  t. 
Cruse,  154  S.  W.  347. 

I  176  Cl^ex.CiT.App.)  Special  act  directing  the 
fssnance  of  a  certificate  for  two  tracts  of  land 
to  the  original  owner  of  an  nncooditional  head- 
right  certificate,  passed  at  the  instance  of  his  as- 
signee, to  whose  transferee  the  patent  there- 
under issued,  Ikeld  not  a  iManty  or  donation  to 
the  heirs  of  original  holder.— Broussard  t. 
Cruse,  164  S.  W.  347. 

8  178  (Tex.Civ.App.)  Assignment  of  headright 
certificate  by  husband  before  bis  divorce  from 
his  wife  fceld  to  pass  title  to  the  whole  land  to 
the  assignee.— Steddum  v.  Eirby  Lumber  Co., 
164  S.  W.  273. 

A  recital  in  a  duplicate  headnght  certificate 
that  the  original  certificate  had  been  lost,  as 
shown  by  the  oath  of  the  certificate  bolder,  was 
sufficient,  in  the  absence  of  evidence  to  the  con- 
trary, to  sustain  a  finding  that  the  certificate 
bad  sot  been  assigned  previous  to  that  time. 

PUBLIC  SCHOOLS. 

See  Schools  and  School  Districts. 

PUBLIC  SERVICE  CORPORATIONS. 

See  Caxriers ;  Railroads ;  Street  Railroads. 

PUBLIC  USE. 

See  Dedication. 

PUFFING. 

See  Sales,  S  Sa 

PUNITIVE  DAMAGES. 

See  Damages,  $  91. 

QUAUFICATIONS. 

See  Schools  and  Sdiool  Districts,  1 127. 

QUASHING. 

See  Habeas  Goi^,  S      ;  Indlctmcoit  and  In- 
formation, f  187. 

QUESTIONS  OF  LAW  AND  FACT. 

See  Criminal  Law,  89  761-764 ;  Trial.  H  136, 

QUIETING  TITLE. 

See  Vendor  and  Purchaser,  |  848. 

n.  FROOEEDINOB  ABD  BEXJEP. 

I  34  ^o.)  A  petiticm  under  Laws  1887,  p.  74 
(Ber.  St  1899,  {  660)  to  qaiet  title,  othei^ 


wise  good,  is  not  rendered  insniBcient  by  the 
statement  of  legal  conclusions  and  a  prayer 
for  relief  not  appropriate  to  that  act— Jack- 
son T.  Johnson.  164  S.  W.  769: 

8  45  (Mo.)  Under  Bev.  St  \909,  S  2585,  pK>- 
Tiding  that  upon  trial  in  an  action  to  qaiet  ti- 
tle, if  requested  in  the  pleadings  of  either  par- 
ty, the  court  may  determine  all  claims  of  any 
of  the  parties  and  award  complete  reli^  a  dis- 
missal oC  the  petition  would  not  operate  to  dis- 
miss the  cTMs-bill.— Oraves  v.  Chapman,  154  S. 

QUO  WARRANTO. 

See  Courts.  88  91,  472;  Pleading,  {  111< 

n.  JUBI8DICTIOK.  PBOGBEDnaS, 

AND  KELTEF. 

8  50  <Mo.App.)  In  quo  warranto,  plea  of 
pendency  of  another  applicatitm  setting  forth 
substantially  the  sama  allegations  as  are  in 
the  petition  and  writ  herein  contained,"  etc. 
held  insufficient  as  stating  mere  conclusions  of 
tbe  pleader.— State  ex  rel.  Mason  t.  Springfield 
African  Social  &  Improvement  Clid>,  154  S.  W. 
458. 

RAILROADS. 

See  ,  Appeal  and  Brror.  88  374,  10B3,  1064, 
1068;  Carriers;  Constitutional  Law,  {8  241, 
248,  297;  Corporations,  8  34:  Damages,  | 
132;  X>eath,8  25;  Estoppel,  8  v8;  EMdcnce, 
h  5,  22,1^,  126,  244-  Judgment,  %  899- 
Justices  of  the  Peace,  8  80;  Limitation  of 
Actions.  8  30:  Master  and  Servant.  8  30; 
Nuisance,  88  6,  49,  60 ;  Statutes,  |8  47.  281 : 
Street  Railroads:  Trade  Unions,  i  8;  Trial. 
81  186^  191«  262,  263,  296;  Venue._|  22; 
Waters  and  Water  Courses,  IS  178;  17». 

T.  BIGHT  OF  WAT  AMD  OTHEB  XH- 
TEKESTS  IN  I^HD. 

8  76  (Mo.)  The  conveyance  of  a  right  of  way 
to  operate  a  street  railroad  on  certain  streets 
is  not  suflQcient  to  authorize  the  constmcdon 
and  operation  of  a  steam  railroad  on  such 
streets.— Ettenson  Wabash  R.  Co.,  164  S.  W. 
785. 

8  78  (Mo.)  Where  a  swibdi  trat^  is  extended 
across  a  street  and  completely  shuts  off  travel 
along  the  street  and  bars  one  method  of  ac- 
cess to  plaintifrs  property,  the  company  may 
be  ordered  to  remove  that  part  of  tbe  track 
<^trucUng  tbe  street— Ettens(»  t.  Wabash  R. 
Go:.  1S4  S.  W.  786. 

VX.  OOHSTHmjTIOlf,  MAXKTEKMMCB, 
AMD  BQUIFMEMT. 

887  (Mo.)  Rev.  St  1909,  6  3049,  requiring 
B  railroad  company  to  restore  streets,  on  wliicb 
it  has  built  its  tracks,  must  be  given  a  prac- 
tical construction  governed  by  tbe  teets  in 
each  case.— Ettenson  v.  Wabash  R.  Oo.,  154 
S.  W.  785. 

8  113  (Mo.)  Where  a  railroad  company  has 
constructed  its  tra(±s  along  a  street,  bat  has 
neglected  to  restore  it  to  its  former  condition 
as  required  by  Rev.  St  1909,  8  3049,  tbe  com- 
pany may  be  compelled  to  do  so  at  the  suit  of 
an  abutnng  property  owner  who  had  sobse' 
quently  purchased  the  property.— EJttenson  v. 
Wabash  R.  Co.,  164  S.  W.  786. 

An  abutting  property  owner  and  taxpayer  is 
entitled  to  maintain  an  action  against  a  rail- 
road company  to  compel  the  restoration  of 
streets  on  which  the  company  has  laid  its 
track  above  or  below  grade. — lA. 

8114  (Mo.)  The  laches  of  a  property  owner 
in  waiting  four  years  after  a  switdi  track 
was  built  on  tbe  street  in  front  of  liis  pxnjfertj 
will  not  deprive  him  of  tbe  right  to  have  the 
track  removed,  where  it  is  so  built  as  to  great- 
ly impair  the  usefulness  and  value  of  the  lots.— 
Bttenson  t.  Wabash  &.  Co.,  164  S.  W.  786. 
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Vm.  IHUEBTEDnxaa,  SEOURITtES. 
XJEMS,  AMD  MORTGAGES. 
(A)  Hatwve  aad  Bxtent  of  Uabllltlea. 

i  159  (Tez.GlT.App.)  A  person  perftvmi&s  la- 
bm  tm  the  cmiBtraction  of  a  tailroad  was  not 
rmdered  a  Bobcontractor  and  deprlred  of  his 

right  to  a  Ilea,  under  Rev.  Civ.  St  1911,  art 
5640,  because  be  ag^reed  to  move  dirt  and  rock 
at  a  specified  price  per  cable  yard  and  to 
clear  land  at  a  specified  price  _per  acre.— Ft 
Worth  ft  D.  C.  Ry.  Co.  t.  B«uI  Btob.  &  Mont- 
gomery. 154  S.  W.  10*J7. 

A  person  who,  while  his  employes,  teams,  and 
tools  were  employed  on  a  railroad  grade,  did 
work  in  the  blacksmith  shop  and  procured 
supplies  necessary  for  the  prosecution  of  the 
work  on  the  grade  was  entitled  to  a  lien,  under 
Rev.  Civ.  St  1911,  art.  6640.— Id. 

Under  Bev.  Qv.  St.  1911.  art  5640,  giving 
a  lien  to  those  performing  labor  or  work  with 
tools  and  teaios  in  the  construction  of  a  rail- 
road, a  person  who  hired  bis  teams  to  the 
contractor,  but  did  not  work  wltii  them,  was 
not  entitled  to  a  lien. — ^Id. 

(B)  Foreeloaue  of  Uema  and  MovtsaCM* 

I  189  (Tez.CiT.App.)  In  an  action  against  a 
railroad  to  foreclose  a  lien,  eridence  held  to 
support  a  finding  fllat  the  balance  due  a  lienor 
represented  only  his  reasonable  waxes  and  the 
value  of.the  ase  of  bis  teams  and  tools;  and 
that  he  made  no  profit  above  the  reasonable 
valne  of  his  own  and  bis  employes'  labor  and 
the  use  of  bis  teams  and  toolB.-~Ft  Worth  & 
D.  G.  Ry.  Co.  T.  Read  Bros,  ft  Hontgomeiy, 
154  S.  W.  1027. 

X.  OFEBATIOH. 
(A)  amtr  to  Operate* 

1 222  <Mo.)  Existence  of  a  railroad  in  streets 
is  not  a  nuisance  unless  constructed  and  oper- 
ated so  as  to  deprive  the  public  and  abutting 
landowners  of  nse  of  such  streets  as  thorough- 
fare8.—Ettenaon  v.  Wabash  R-  Co.,  154  S.  W. 
785. 

Abutting  property  owner  may  have  the  use 
of  a  railroad  track  used  for  the  storing,  load- 
ing, and  unloading  of  freight  cars  on  a  resi- 
dence street,  prohibited,  where  the  track  is  laid 
HO  as  to  materially  interfere  with  the  nae  of 
the  street  by  Tehicles.— Id. 

Acquiescence  by  a  property  owner  to  the  use 
of  a  railroad  track  in  front  of  his  property  to 
store  a  few  cars,  and  to  make  up  and  break 
up  a  few  trains,  does  not  estop  aim  to  have 
the  company  prohibited,  on  the  Increase  of  its 
buBinese,  from  loading  and  unloading  cars  and 
making  op  and  breaking  up  trains  in  that 
street — Id. 

A  railroad  company  having  the  right  to  use  a 
track  on  a  street  as  its  main  track  cannot  be 

enjoined,  at  the  suit  of  an  abutting  owner,  from 
receiving  and  discharging  passengers  on  the 
street  at  or  near  Us  depot— Id. 

S222  (Tex.Civ.App.)  In  an  action  by  a 
householder,  who  lived  adjacent  to  a  ralfroad 
company's  yard,  evidence  held  sufficient  to  sup- 
port a  verdict  that  the  operation  of  engines  and 
cars  was  ao  careless  as  to  be  a  nuisance.— Mis- 
BourL  K.  &  T.  Ry.  Ca  of  Texas  v.  Passona, 
154  8.  W.  239. 

Where  a  railroad  company  established  a  yard 
after  the  building  of  plaintiff's  house,  the  fact 
that  the  main  track  was  there  when  plaintiff 
built  does  not  estop  him  from  claiming  damages 
for  snbsequent  injuries.— Id. 

(B)  itatatoxT*    MoBlelpal,    mmM.  oaalal 
KcKnlatloaa. 

1223  (Ky.)  Under  Ky.  St.  |  3490.  subsec.  33, 
delegating  to  cities  of  the  fourth  class  power 
to  do  alt  things  properly  belonging  to  the  police 
power  of  cities,  the  regulation  of  the  operation 
of  railroads  in  the  corporate  limits  of  a  city 


oS  the  fourth  class  is  a  matter  aa  to  which  ttt 
council  may  legislate.— City  of  Versailles  t; 
Kentucky  Highland  B.  Co..  154  8.  W.  388. 

8  224  (Tex.)  Acta  Slat  Leg.  c  96.  8  1.  reoulr- 
ing  "each  railroad  or  railway  con>oration '  to 
construct  and  maintain  water-closets,  and  sec- 
tion 2  requiring  such  "railroads  and  corpora-> 
titma"  to  keep  such  closets  well  lighted,  and 
section  8  imposing  a  penalty  upon  any  "rail- 
road" not  complying,  do  not  apply  only  to  rail- 
way "corporations"  but  to  all  persons  and  as- 
sociations operating  railroads. — State  v.  Texas 
ft  P.  Ry.  Co.,  154  S.  W.  1150. 

$226  (Ky.)  The  separate  coacb  law  applies 
alike  to  both  white  and  negro  passengers;  and 
the  latter  are  entitled  to  the  same 'redress  aa 
the  former  tor  injuries  growing  out  of  its  vio- 
lation.—Conley  V.  Central  Kentucky  Traction 
Co.,  164  S.  W.  41. 

i  226  (Tex.)  Acts  81st  Leg.  c.  96,  If  1>  2,  re- 
quiring railroad  corporations  to  construct  and 
maintain  water-closets,  etc.,  is  valid.— State  v. 
Texas  ft  P.  By.  Co.,  154  S.  W.  1159. 

S226  (Tex.Civ.App.)  Acts  31st  Leg.  c.  96; 
Rev.  Civ.  8t  1911,  art.  6592,  held  only  to  re- 
quire railroads  to  maintain  toilets  at  stations 
where  depots  or  buildings  for  the  receipt  and 
dischaise  of  passengers  have  been  erected  and 
are  maintained. — State  v.  Jasper  ft  E.  B.  Co., 
154  ».  W.  331 ;  Same  v.  Gulf,  C.  ft  a  r.  By. 
Co.,  Id.  336. 

Bev.  Civ.  8t.  1911,  art.  6592,  embodying  Acts 
Slst  Leg.  c.  96,  approved  March  20,  1909,  re- 
quiring railroad  companies  to  construct  proper 
toilets  at  passenger  stations,  held  not  unconsti- 
tutional.— ^Id. 

A  railroad  company,  having  failed  to  con- 
struct  a  passenger  station  at  a  particular  place, 
though  required  to  do  so  by  Bev.  Civ.  St  1911, 
art  6589,  could  hot  for  that  reason  be  made 
liable  for  failure  to  construct  and  maint^ 
proper  toilets  there  under  article  6692, — Id. 

S  237  (Ky.)  Under  Ky.  St  S  3490.  subsecs. 
6,  7,  authorising  municipal  regulations  neces- 
sary to  the  general  health  and  for  the  removal 
of  nuisances,  subsection  25,  authorizing  grants 
of  railroad  rights  of  way  on  public  streets  upon 
proper  conditions,  and  subsection  33,  delegating 
the  police  power,  held,  that  an  ordinance  re- 
quiring railroads  within  a  city  to  fill  cuts  and 
to  build  approaches  was  unreasonable,  arbitra- 
ry, and  oppressive,  and  hence  not  a  valid  ex- 
ercise of  the  police  power.— City  (tf  Versailles 
T.  Kentucky  Highland  B.  Ca.  164  8.  W.  88& 

8  254  (Tex.Civ.App.)  In  an  action  bj  the  state 
against  a  railroad  company  f<tt  failing  to  main- 
tain proper  toilets  at  a  station,  as  required  by 
Acts  3lBt  Leg.  c.  96,  Rev.  Civ.  St  1911,  art 
6592.  the  petition,  alleging  that  defendant  main- 
tained a  "depot"  at  the  place  in  question,  suffi- 
ciently charged  that  it  had  erected  and  main- 
tained a  depot  building  there. — State  v.  Jasper 
ft  E.  R.  Co.,  154  S.  W.  331;  Same  t.  QoU/c. 
ft  S.  F.  Ry.  Co.,  Id.  336. 

(D)  Ittjvriaa  to  Uecosees  or  TveavaMosw 

■a  Qemeral. 

§276  (Ark.)  A  railroad  company's  only  doty 
towards  a  person  riding  on  its  band  car  by  per- 
mission of  the  section  foreman  contrary  to  its 
rules  was  to  avoid  injuring  her  after  discovering 
her  presence.— Cleveland  v.  Pine  Bluff  Arkan- 
sas Ry.  Co.,  154  S.  W.  191. 

8276  (Mojlpp.)  It  is  not  the  duty  of  a  rail- 
road company  to  fence  its  yards  or  exclude 
trespassers  from  Its  premises  to  prevent  them 
from  violating  the  ww  tv  boarding  moving 
trains.— Giles  v.  Missouri  Faa  By.  Co.,  154  8. 
W.  852. 

One  riding  on  a  freight  train  contrary  to 
statute  bnt  with  the  consent  of  the  train  em- 
ployes was  not  a  licensee,  but  was  a  trespasser 
as  to  whom  the  company's  only  duty  was  not 
to  wantonly  or  willfully  injure  him. — Id. 
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1 282  (Mo.App.)  Bridtnce,  tn  an  action  for 
the  death  of  piaintiirB  19  year  old  son  who  fell 
from  the  top  of  a  box  car  where  he  waa  rid- 
ioK,  held  to  make  it  a  jury  questioQ  whether 
his  fall  was  caosed  by  the  auddeo  stopping  of 
the  train.— Giles  t.  j^Ussoari  Pac.  Ry.  Co.,  154 
S.  W.  852. 

Evidence,  in  an  action  against  a  railroad  com- 
pany for  death  of  plaintifrs  son  by  falling  from 
^e  top  of  a  freight  car,  held  to  show  that  the 
•peed  of  the  tram  at  the  time  did  not  exceed 
su  or  seven  miles  an  boar.— Id. 

Evidence,  in  an  action  for  the  death  of  plain- 
tiff's minor  son,  who  was  riding  on  the  top  of 
a  freight  train,  by  falliog  therefrom,  held  to 
show  that  the  injury  was  not  caused  by  the 
Improper  bandling  of  the  train. — Id. 

(F)  AaddcBta  «t  CroaatnsB* 

{327  (Mo.App.)  One  who,  familiar  with  the 

f remises,  ran  along  a  sidewalk  immediately  in 
rent  of  a  train  without  looking  or  listening, 
when  be  could  have  seen  the  train  from  various 
points,  and  clearly  when  eight  feet  from  the 
track,  was  guilty  of  contributory  negligence, 
barring  recovery  for  his  death,  tboiuh  the  train 
was  running  at  an  excessive  speed  and  with- 
out beadlight  or  warning  signals.— Burnett  v. 
Atchison,  T.  &  S.  P.  EL  Co.,  154  S.  W.  1136. 

i  338  (Mo.App.>  There  is  no  room  for  applica- 
tion of  the  laat  clear  chance  rule,  where,  between 
the  time  that,  by  any  lookout,  an  engineer  could 
have  seen  one  who  ran  in  front  of  his'  train 
and  the  time  he  was  on  the  track,  there  was  no 
possibility  of  stopping  the  train. — Burnett  v. 
Atchison,  T.  &  S.  F.  R.  Co.,  164  S.  WL  1135. 

1356  (Ky.)  Whether  engineer,  after  discov- 
ermg  plaintitTs  peril  at  a  crossing,  caused  by 
his  norse  becoming  unmanageable,  could  have 
stopped  the  train  in  time  to  have  avoided  the 
injury,  held,  under  the  evidence,  a  question  for 
the  jury.— Louisville  &  N.  B.  Co.  t.  Allen,  154 
S.  W.  1095. 

1 35 1  (ICy.)  In  an  action  for  injuries  In 
crossing  accident,  where  the  evidence  was  un- 
contradicted that  plaiDtifTs  horse  was  unman- 
ageable, refusal  to  submit  the  issue  of  contrib- 
utory negligence  held  not  error. — Louisville  & 
N.  E.  Co.  v.  Allen,  154  S.  W.  109& 

(G)  lafwrlM  t*  PenoM  om  ov  bmiv  TmusIcb. 

S370  (Mo.App.)  Ordinary  care  demands  that 
a  railroad  backing  a  train  through  a  long,  dark 
chute  et  midnight  in  a  populous  <ity  should 
keep  a  lookout,  and,  if  not  practicable  to  bave 
a  man  ride  on  the  last  car  farthest  from  the 
engine,  to  bave  one  precede  the  train.— Peper- 
kom  T.  St  Iioaii  Transfer  By.  Co.,  154  S.  W. 
836. 

Bev.  Code  St.  Louis,  |  1857,  nrovidlng  that 
lookouts  be  kept  on  the  car  farthest  from  the 
engine  of  backing  trains,  and  that  certain  warn- 
ings be  given,  etc.,  covers  a  switch  track  which 
runs  through  a  long,  low  chute,  even  though 
it  is  impossible  to  remain  on  top  of  the  cars, 
in  which  case  a  man  should  precede  ttie  train. 
-Id. 

8  376  (Ky.)  Under  the  law  of  West  Virginia 
a  railway  company  owed  no  duty  to  a  person 
walking  on  its  tracks  not  on  a  public  highway, 
except  to  refrain  from  wantonly  injuring  him 
after  discovering  his  peril. — Collins  v.  ^rfolk 
&  W.  Ry.  Co.,  154  S.  W.  37. 

In  action  for  injuries  to  a  ^rson  struck  by  a 
train  while  walking  on  the  right  of  way,  held, 
as  a  matter  of  law,  that  the  company  did  not 
fail  in  its  duty  to  use  care  to  avoid  injuring 
him  after  discovering  his  peril. — Id. 

S395  (Mo.App.)  Evidence  Aeld  to  show  that 
deceased  was  killed  by  the  particular  train  al- 
leged.—Peperkorn  T.  St  Louis  Transfer  Ry. 
Co.,'  154  3.  W.  836. 

8398  (Mo.App.)  In  an  action  for  death  of 
one  run  over  in  a  chute  by  defendant's  back- 
ing train,  evidence  *«M  to  warrant  a.  finding 


that  it  was  practicable  for  a  brakeman  to  ride 
on  top  of  the  last  box  car  farthest  from  the 
engine,  as  provided  by  Bev.  Code  St  LonU,  I 
1^7.— Peperkorn  v.  St  Loois  Tranafer  Bj. 

Co.,  154  S.  W.  838. 

Evidence  held  to  show  that  the  death  of 
plaintiffs  intestate  was  caased  hy  defendant's 
failure  to  observe  Rer.  Code  St  Lonis,  |  1SS7, 
providing  that  trains  being  backed  within  the 
dty  should  have  a  man  on  the  car  fortbeat 
from  the  engine  to  warn,  etc — Id. 

(H)  Intavles  to  AalmAl*  os  or  memr 
Traoks. 

S446  (Tex.Oiv.App.)  Where  a  railroad  right 
of  way  was  inclosed  by  a  sufficient  fence  and 
cattle  guarda  and  there  was  nothing  to  in^cate 
that  stock  were  likely  to  be  trespassing  ther*, 
those  in  charge  of  the  train  did  not,  aa  a  mat- 
ter of  law,  owe  a  duty  to  keep  a  lookout  for 
stock;  and  an  instruction  that  they  lUd  waa 
improper. — St  Louis  Southweetetn  By.  Co.  of 
Texas  T.  Moore,  154  S.  W.  602. 

(I)  Fires. 

4453  (Mo.)  Under  the  atatutes  of  this  state, 
railroad  companies  are  insnren  against  fize  aet 
by  their  engines. — Murpby  t.  8t  Loois  A  S.  F. 
R.  Co.,  154  S.  w.  loeT^ 

8480  (Mo.)  Oen.  St  Kan.  1901.  {  5823. 
making  proof  that  fire  injuring  idointifEs'  prop- 
erty was  caused  by  the  operation  of  a  railroad 
prima  Cacie  evidence  of  the  company*!  ne^- 
gence,  merely  changes  the  burden  of  proof  inA 
does  not  prevent  proof  that  there  was  no  nqdi- 
gence.— Murphy  r.  St  Lonis  &  S.  F.  B.  Cxk, 
154  S.  W.  106. 

8  481  (Ky.)  In  an  action  against  a  railway 
.company  for  a  fire  claimed  to  have  been  set  by 
one  of  its  locomotives,  evidence  for  defendant 
that  the  spark  arrester  waa  inspected  and  fonnd 
in  first-class  condition  three  days  after  the  fire 
was  not  too  remote  to  be  admissible;  it  not  ap* 

gearing  that  any  other  inspection  or  repain 
ad  been  made  in  the  meantime. — SadieriUe 
MiUing  Co.  v.  Cinchinatl.  N.  O.  ft  T.  P.  1^. 
Co.  164  B.  W.  396. 

RAPE 

See  Crfanlnal  Law,  88  366,  586. 

I.  OFFBmsS  AWP  BESPON8IBIUTT 

THEBEFOK. 

8  17  (Tenn.)  In'  a  prosecution  for  violating 
the  age  of  consent  law,  evidence  that  prosecn- 
trlx  was  a  lewd  and  kept  female  when  accused 
was  alleged  to  have  been  intimate  with  her  was 
a  complete  defense.— Dmm  t.  State,  154  8.  W. 


IX.  P1tiOgB4^'Tm4>'"'  w^pwiapiwwMT. 
(B)  BTideaoe. 

1 48  (Tex.Cr.App.)  In  a  prosecution  for  as- 
sault with  intent  to  rape,  held,  that  testimony 
of  prosecutrix  as  to  her  relation  of  the  mat- 
ter to  another  and  their  telephoning  for  help, 
all  within  a  few  minutes  after  the  alleged  as- 
sault, was  admissible  as  a  part  of  her  com- 
plaint—FuUer  V.  State,  154  S.  W.  1021. 

In  a  prosecution  for  assault  to  rape,  eri- 
dence  as  to  a  report  by  prosecutrix  InisiiuDat- 
ing  defendant  made  within  a  few  minutes  aft- 
er the  alleged  assanlt,  held  admissible  as  a  part 
of  an  outcry  or  complaint. — Id. 

(O  Trtal  mad  Review. 

859  (Tex.Gr.App.)  Where  defendant,  con- 
victed in  a  prosecuaon  for  assault  with  Intent 
to  rape,  was  a  minor,  and  the  court  charged  oo 
simple  assault  there  was  no  error  in  not 
charging  on  aggravated  asaanlt— FoUer  v 
State,  154  8.  W.  ilXSL 
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RATE. 

See  C&rriers,  {{  23,  3&;  iMorance,  11180, 
244;  Inteieet,  {  88;  Waten  and  Water 
Cooraes,  8  203. 

RATIFICATION. 

See  Broken,  |  41 ;  SMdence,  {  200:  Ottaran- 
ty,  I  92;  Frindpal  and  Agent,  |  171. 

REAL  ACTIONS. 

See  Ejectment;  ^rtltlon;  Qoiettnc  Title; 
TrespasB  to  Try  Title. 

REASONABLE  DOUBT. 

See  Criminal  Law.  !  789. 

RECEIPTS. 

See  Taxation.  |  526. 

RECEIVERS. 

See  Caiattel  Uortfaxea,  t  281;  Oonititadonal 
'Law.  I  241;  Conrta,  SS68;  Pleadins.  |  290. 

XV.  MAMAOEatElTT  AHB  DIIFOSX- 
TIOM  OF  PROPBBTT. 

(D)  Sale  and  ConverMiee  or  RedellTerr 
of  Pvop«rtr> 

{  146  (Tex.Ciy.App.)  Under  Bev.  St  1805. 
art.  1472  et  Beq.,  rel&tinsr  to  the  application  of 
funds  in  the  bands  of  a  receiver  and  the  liabil- 
ity of  property  after  redelivery,  the  owner  will 
not  be  responsible  for  liabilities  of  the  receiver 
for  torts  on  the  redelivery  of  the  property  with- 
out sale,  imleas  the  property  la  equal  to  such 
claima  in  value  or  aach  liability  haa  been  impos- 
ed  on  the  owner  by  the  decree  as  a  condition  of 
the  retam.— Kirby  Lumber  Co.  Cnnnlngham, 
154  S.  W.  288. 

A  corporation  will  not  be  liable  for  injaries 
to  an  employ^  while  the  property  was  in  the 
hands  of  a  federal  receiver,  unless  the  receiv- 
ership haa  been  terminated  and  the  property 
returned  to  the  corporation  with  such  liability 
imposed  npon  it  by  the  decree  aa  a  condition 
to  receiving  It,  or  it  baa  assumed  such  liability, 
or  the  revenues  were  expended  by  the  receiver 
In  betterments.— Id. 

VI.  ACTIONS. 

I  168  (Tex.Civ.App.)  A  suit  cannot  be  matn- 
tiuned  againat  receivers  in  their  representatiTe 
capacity  after  tbey  have  l^een  discharged  and 
the  property  redelivered  according  to  the  orders 
of  the  court — Kirby  Lumber  Co.  t.  Chinning- 
iiam,  154  S.  W.  288. 

1 183  (Tex.GiT.App.)  A  general  denial  plead- 
ed in  an  action  tor  peraonal  Injurlea  wlitle  de- 
fendant lumber  company  was  in  the  hands  of  a 
receiver  would  put  in  issue  the  appointment  of 
a  recdver.— Kirby  Lumber  Co.  v.  Cunningham, 
154  S.  W.  288. 

RECEIVING  STOLEN  GOODS. 

See  Criminal  T^w,  i  1019. 

RECOGNIZANCES. 

See  Criminal  Law,  i  960. 

RECORDS. 

See  Adverse  Possession,  i  82;  Appeal  and  Er- 
ror, K  499-716.  787,  1133;  AssIgDments  for 
T>enefit  of  Creditors ;  Chattel  Mortgages,  I 
84:  Courts,  II  78,  85;  Criminal  Law.  }f 
1090-1128,  1158;  Evidence,  I  186;  Judg- 
ment, I  272;  Municipal  Corporations.  {  642 ; 
New  Trial.  H  102.  167 ;  Tenancy  in  Common. 
I  15. 


REFERENCE. 

See  Appeal  and  Bnor,  f  1017. 

I.  NATUBE,  OROmrDS.  AMD  ORDEK 
OF  REFEBEKOB. 

!2  (Mo.)  The  object  of  Rev.  St.  1909.  f 
1996,  was  to  enable  the  circuit  judge  on  the 
trial  of  legal  actions  to  refer  certain  issues 
in  invitum  as  to  one  or  both  of  the  iMUties, 
and  was  not  deaigned  to  regulate  the  conduct 
of  suits  in  equity;  such  power  being  a  distinct 
function  of  chancery. — Beed  v.  Young,  154  8. 
W.  766. 

18  (Mo.)  Where  the  issues  in  a  case  were 
only  aa  to  damages  for  incompetence,  negU- 

Sence,  and  wrongdoing  of  plaintiff,  there  could 
e  DO  compulsory  reference,  no  matter  how 
numerous  were  the  items  of  damages,  since 
such  demands  originated  ex  delicto,  and  could 
not  be  a  "long  account"  within  Rev.  St  1909, 
I  1996,  providing  that  In  courts  of  law,  where 
there  was  a  "long  account,"  a  reference  could 
be  had,  and  since  to  construe  otherwise  would 
violate  the  right  of  trial  by  jury.— Reed  v. 
Young,  154  S.  W.  766. 

m.  REPORT  Ain>  Fumnros. 

8  99  (Mo.)  When  a  compulsory  reference 
may  be  had  under  Bev.  St  1909.  {  1996,  giv- 
ing courta  of  law  the  right  to  refer  certam  is- 
sues, the  conrt  may  exercise  the  supervisory 
power  of  a  chancellor  over  the  findings,  wheth- 
er the  issues  submitted  be  legal  or  equitable, 
or  whether  submitted  with  the  consent  of  the 
parties  or  not;  but,  where  there  is  a  refer- 
ence by  consent  of  other  IsBuea  than  those 
which  are  subject  to  compulsory  reference,  the 
report  of  the  referee  stands  aa  the  verdict  of 
a  jury.— Reed  v.  Young,  154  S.  W.  786. 

REFORMATION  OF  INSTRUMENTS. 

See  Appeal  and  Error,  g  1051;  Cancellation  of 
Instruments;  limitation  of  Actions,  11  37, 
73. 

I.  RIGHT  OF  AOnON  AMD  DEFENSES. 

I  19  (Mo.)  A  court  of  equity  can  reform  a 
wntten  contract  which  by  reason  of  a  mutual 
mistake  of  fact  fails,  in  a  material  partlcnlar, 
to  correctly  express  an  actual  previous  oral 
a^eement.— Henley  v.  SuUivant,  154  S.  W. 

g25  (Mo.App.)  It  is  the  du^  of  an  assured 
to  examine  hia  policy,  and,  If  it  does  not  con- 
tain the  contract  agreed  on,  to  take  steps  to 
correct  it;  and  failure  so  to  do  may  be*con- 
sidered^on  the  question  of  mistake  justifying 
reformation.— ^taa  Life  Ins.  Co.  v.  American 
Zinc.  Lead  &  Smelting  Co..  154  8.  W.  827. 

1 25  (Tex.Giv.App,)  The  mere  omlariim  to 
read  or  know  the  contents  of  a  written  instni- 
ment  does  not  bar  right  to  a  reformation  on  ac- 
count of  mistake  or  fraud.— Harry  v.  Hamilton, 
154  S.  W.  637. 

n.  PRooEEDnros  akd  reuef. 

141  (Mo.App.)  In  order  to  reform  a  mis- 
e  in  an  insurance  policy,  the  terms  of  the 
intended  agreement  must  be  shown;  and,  where 
it  is  contended  that  the  policy  was  to  be  the 
same  as  a  prior  policy  m  another  company, 
the  terms  of  such  prior  polled  must  be  shown. 
— ^tna  liife  Ina.  Co.  v.  American  Zinc,  Lead 
&  Smelting  Co.,  154  S.  W.  827. 

S44  (Tex.Civ.App.J  Parol  evidence  is  admia- 
aible  to  show  that  dt  mutual  mistake  of  the 
parties  to  a  deed  land  has  been  omitted  which 
was  intended  to  be  conveyed. — Harry  v.  Hamil- 
ton, 154  S.  W.  637. 

In  an  action  to  reform  a  deed  as  to  the  prop- 
erty conveyed,  abstracts  of  title  keU  to  conati- 
tute  anch  contemporaneons  data  aa  rendered 
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them  admlaaible  on  the  queetion  of  what  projH 
erty  the  granton  intended  to  convey.— Id. 

{45  (Ef.)  Evidence,  in  an  action  for  tres> 
pasa  in  wUch  defendant  loaght  to  correct  a 
mlBtake  in  the  description  of  deeds  in  plain- 
tifTg  chain  of  title,  held  not  sufficiently  clear, 
positive,  and  aneqaivocal  to  sustain  an  allega- 
tion that  plaintifrs  grantor  did  not  obtain  in 
Mb  deeds  the  land  which  he  understood  he  was 
buying.— Bennett  Jellico  Coal  Co.  v.  East  Jel- 
lico  Coal  Co.,  1B4  S.  W.  922. 

1 45  (Mo.)  In  an  action  to  reform  a  con- 
tract to  sell  real  property,  evidence  held  snf- 
fit^ently  clear  and  certain  to  warrant  reforma- 
.  tion  on  the  ground  of  mutual  mistake.— Hen- 
ley V.  Suliivant,  154  S.  W.  706. 

f  45  (Mojkpp.)  In  an  action  for  a  portion  of 
an  insurance  premium,  evidence  held  insufficient 
to  warrant  the  refornution  of  the  policy  on 
the  ground  ttiat  the  insurer  agreed  orally  that 
insured  could  cancel  without  paying  the  short 
rates  provided  in  the  policy,  and  tiut  such 
was  intended  to  be  the  contract— iBtna  lAfe 
Ins.  Co.  V.  American  Zinc,  Lead  &  Smelting 
Co..  164  S.  W.  827. 

The  burden  is  on  a  person  attempting  to 
reform  a  written  instrument  on  the  ground  of 
mistake  to  dearly  and  convincingly  show  such 
mistake.— Id. 

S  45  (Tex.Civ.App.)  In  a  suit  for  reformation 
of  a  deed,  evidence  held  to  support  findings 
that  property  was  omitted  by  mutuat  mistake. 
—Harry  v.  Hamilton,  154  S.  W.  637. 

{47  (McApp.)  In  an  action  on  contract, 
where  the  defense  pleaded  is  that  there  was 
a  mistake  in  the  written  contract,  the  court 
need  not  actually  reform  the  instrument,  but 
may  give  the  defendant  relief  as  though  the 
contract  stood  corrected.— ^Etna  Life  Ins.  Co. 
V.  American  Zinc,  Lead  &  Smelting  Co.,  154 
S.  W.  827. 

8  48  (Ky.)  A  judgment  reforming  a  contract 
cannot  add  to  it  an  obligation  not  assumed  un- 
der the  original  agreement.- Equitable  Life  Aa- 
snr.  Society  v.  Sorter,  154  S.  W.  32. 

REHEARING. 

See  Criminal  Law,  {  U33 ;  New  TrlaL 

RELEASE. 

See  Payment;  Vendor  and  Purchaser,  |  265. 

I.  BEQUI8ZTES  Ain>  VAIilDZTT. 

{  24  (Mo.App.)  One  who  accepted  a  check  for 
a  release  of  a  claim  must  tender  back  such 
check  prior  to  the  Inatitutlon  of  an  action  on 
the  claim  on  the  ground  that  the  release  was  ob- 
tained by  fraud.— Boebm  v.  American  Pattiota, 
154  S.  W.  448. 

The  mere  fact  that  a  defendant  pleaded  a  re- 
lease of  a  claim  does  not  show  that  a  tender 
of  a  check  received  for  such  release,  which 
plaintiff  alleged  was  fraudulently  obtained,  pri- 
or to  the  institution  of  the  suit,  would  have 
been  futile.— Id. 

m.  PIXADING,  XVIDENOE,  TRIAIh 
AND  REVIEW. 

II 55  (Ark.)  A  railroad  section  foreman  who 
eged  that  he  signed  a  release  on  fraudulent 
representations  that  he  could  retain  his  employ- 
ment had  the  bnrden  of  proving  that  fraud  was 
practiced  on  him. — St.  I>ouiB.  I.  M,  &  S.  By. 
Co.  T.  Morgan,  154  S.  W.  618. 

RELEVANCY. 

See  Criminal  Iaw,  %  838;   Evidence,  |{  99, 

RELIEF  ASSOCIATIONS. 

See  Master  and  Servant^  {  78. 


REMAINDERS. 

See  Wills,  IS  498,  634. 

(4  (Ey.)  Uncertainty  of  right  to  enjoyment 
of  an  estate  in  remainder,  as  distinguisbed  from 
the  uncertainty  of  enjoyment,  martu  the  dis- 
tinction between  a  vested  and  a  contingent  re- 
mainder.—Slote  V.  Reiss,  154  S.  W.  406. 

Where  there  is  present  capacity  of  a  re- 
mainder taking  effect  in  possession,  if  the  pos- 
session were  to  become  vacant,  the  remainder 
is  vested,  though  it  is  uncertain  that  the  pos- 
session will  become  vacant  before  the  estnte 
limited  in  remainder  determines.- Id. 

REMOVAL 

i^ee  Schools  and  School  Districts,  {  63. 

REMOVAL  OF  CLOUD. 

See  Quieting  Title. 

RENT. 

See  Landlord  and  Tenant,  {{  53, 

REOPENING  CASE. 

See  Criminal  Law,  {  687. 

REPAIRS. 

See  Master  and  Senmnt,  {§  236,  288,  29Q. 

REPEAL 

See  Statutes,  {  149. 


See  Dednne; 


REPLEVIN. 

Pleading,  {  7. 


VH.  UABIUTIES  OH  BOHM  AND 
UITDERTAKniOS. 

{  125  (Tez.Civ.App.)  Where  a  sequestration 
writ  issues,  and  defendant  replevins  the  proper- 
ty, and  judgment  goes  against  him.  it  is  the 
duty  of  the  court  to  render  judgment  on  the 
replevin  bond;  and  this  though  there  is  no  ref- 
erence in  the  pleadings  to  the  issuance  of  such 
pioeeedings.— Tyson  v.  First  State  Bank  & 
Trust  Co.  of  Santa  Anna,  154  S.  W.  1055. 

REPORT. 

See  Reference,  |  99;  Taxation.  {  S29i, 

REPRESENTATIONS. 

See  Fraud. 

REPUTATION. 

See  WitnesuB,  M  837,  S61. 

REQUESTS. 

For  instructions  to  Jory,  see  Oiiminal  Law, 
829,  830;  Trial,  If  ^268. 

RESCISSION. 

See  Cancellation  of  Instruments ;  Corporations, 
{  117;  Sales,  {{  38,  119.  126. 

RES  GESTiC. 

See  Criminal  Law,  S{  364-368;   Evidence^  ft 
121-126. 

RESISTING  OFFICER. 

See  Obstructing  Justice. 

RES  JUDICATA. 

See  Judgment.  IS  567,  668-691. 
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RESTAURANTS. 

See  Innkeepers;  licenses. 

RESTRICTIONS. 

S«e  Deeds,  ff  171-175. 

RESULTING  TRUSTS. 

See  Tnuts.  U  80,  89, 

REVENUE. 

See  Taxation. 

REVERSAL 

See  Appeal  and  Error,  1170-1177. 

REVERSIONS. 

See  Landlord  and  Tenant  1  OS;  Schools  and 
School  Districts,  S  65. 

REVIEW. 

See  Appeal  and  Error;  Oertiomri;  Oriminal 
'Law,  ii  1019-1192. 

REVIVAL 

See  Jadgment.  1  870. 

RIGHT  OF  WAY. 

See  B&ilroadB,  IS  76.  78. 

RIPARIAN  RIGHTS. 

See  Navigable  Waters;   Waters  and  Water 
Courses.  H  80-40. 

RISKS. 

See  Master  and  Servant.  {8  20a-236» 


See  Highways. 


ROADS. 
ROBBERY. 


Sm  GHmlnal  Law.  U  86»,  784. 1064;  Larceny, 

S23  (Tez.Cr.App.)  In  a  prosecntlon  for  as- 
saalt  with  intent  to  rob,  testimony  by  the  pros- 
ecatini!  witnms  that  be  had  his  money  in  his 
riioe  is  admissible,  where  for  that  reason  his 
assailants  did  not  find  it.— Chafino  t.  State,  154 
S.  W.  S4& 

RULES. 

See  Master  and  Servant,  $  21. 

RULES  OF  COURT. 


See  Appeal  and  Error,  ] 
724.  74^  750,  766,  7i 
Trial,  im 


281,  291,  302,  547, 
,  lOoO,  1170;  New 


SAFE  PLACE  TO  WORK. 

See  "Master  and  Servant.  SS  88-129.  18^  203. 

SALES. 

See  Appeal  and  Error,  {  1002;  Brokers;  Con* 
tntcts,  H  221,  346;  Corporations,  gS  117- 
123,  661;  Deeds:  Eetoppol.  $$  03,  102.  115; 
Ettdence.  If  243,  420,  434,  471;  Frauds, 
Statute  of,  5  84;   Injunction,  8  261;  Intni- 

'  Icatin;  Liquors:  Judgment,  |  17;  Judicial 
Sales ;  landlord  and  Tenant.  §  53 ;  Logs 
and  I^ing:  Mortgages,  S§  372,  529:  Pledg- 
es, i  56;  Principal  and  Agent,  tS  149.  171; 
Searches  and  Seizures,  |  7;  O^al,  ({  191, 
252 ;  Trover  and  Conversion,  |  11;  Vendor 
and  Purchaser;  Venae.  |  32. 


I.  BXQUI8ITE8AHD  VAUDITT  OT 

COHTRAGT. 

S  I  (Ark.)  Mere  negotiations  as  to  the  sub- 
ject-matter or  terms  of  the  sale  held  sot  suffi- 
cient to  constitute  a  binding  contract.— Hale  t. 
Matteson,  151  8.  W.  S16. 

The  first  consideration  in  determining  whether 
a  contract  of  sale  has  been  made  la  the  inten- 
tion of  the  partis— Id. 

If  the  plain  intention  of  the  parties  to  a  pro- 

Sosed  sale  is  that  something  remains  to  be 
one,  such  as  ascertaining  the  amoont,  quan- 
tity, or  price  before  title  wall  pass,  then  there 
is  no  sale.— Id. 

If  the  intention  of  the  parties  to  a  proposed 
sale  is  that  title  should  actually  pass,  the  con- 
tract will  be  binding,  though  something  remains 
to  be  done  in  order  to  determine  the  total  quan- 
tit^^  of  property  sold  or  the  total  price  thereof. 

Where  the  property  sold  is  Identified  and  a 
method  agreed  on  for  determining  its  price,  the 
mere  fact  that  the  total  amoant  of  such  price 
is  not  definitely  fixed  in  the  contract  will  not 
render  the  contract  incomplete.— Id. 

{  38  (Ky.)  It  was  not  ground  for  the  lescls- 
sion  of  a  contract  to  purchase  fruit  jars  that 
they  did  not  come  up  to  the  extravagant  com- 
mendations made  by  the  seller's  salesman,  where 
the  buyer  was  an  experienced  merchant,  famil- 
iar with  the  exaggerated  praise  that  salesmen 
are  in  the  habit  of  indulging  in  In  their  efforts 
to  sell  goods.— Crawford  &  Gatlin  t.  M.  Livinff- 
Bton  &  Co.,  154  S.  W.  407. 

$43  (Mo.App.)  Positive  £aise  statements  of 
a  seller  and  his  clerk  as  to  the  quantity  of  a 
stock  of  goods,  when  relied  on  by  the  buyer, 
who  buys  on  the  basis  of  the  invoice  price, 
held  to  constitate  a  misrepresentation  of  a  ma- 
terial fact.— Dyer  v.  Cowden,  154  S.  W.  156. 

{50  (Mo.App.)  A  person  induced  to  con- 
tract for  a  stock  of  goods  on  the  bacds  of  the 
invoice  price,  by  false  representations  relative 
to  the  amount,  held  not  to  have  waived  the 
fraud  by  continuing  with  and  completing  the 
invoice  after  being  told  by  the  seller  that  the 
stock  greatly  exceeded  the  amount  as  represent- 
ed.—I>yer  V.  Cowden,  154  S.  W.  156. 

153  (AA.)  Evidence  held  snffident  to  go  to 
the  jury  on  the  question  whether  an  agreement 
for  the  sale  of  a  stock  of  goods  wai  complete  so 
as  to  make  a  binding  contract— Hale  v.  Malte- 
son,  164  S.  W.  516. 

{53  (Mo.App.)  Under  conflicting  evidence  in 
a  seller's  action  for  breach  of  a  contract  to 
buy  a  stock  of  goods,  the  question  of  whether 
the  contract  was  procured  by  fraud  and  wheth- 
er defendant  was  deceived  held  for  the  Jury. — 
Dyer  v.  Cowden,  154  8.  W.  156. 

n.  ooKSTKuonox  of  oontk&ot. 

1 68  (Mo.App.>  Under  a  contract  prorlding 
that  a  corporation  would  take  over  all  tankage 
al  a  fertilizer  plant  at  a  specified  price,  waste 
matter  from  the  tanks,  which  had  been  mixed 
with  other  ingredients,  and  was  then  no  differ- 
ent from  fertilizer,  except  that  It  was  not  sack- 
ed, was  not  tankage.— Jenkins  v.  Springfield  Re- 
duction &  Chemical  Co.,  154  S.  W.  832. 

{88  (Tex.Clv.App.)  A  contract  providing  for 
a  sale  of  mine  propa  and  for  the  payment  of 
freight  thereon  held  not  subject  to  coast  ruction 
as  a  matter  of  law  aa  an  agreement  that  the 
buyer  should  charge  the  seller  with  a  fixed 
amoont  for  freight,  regardless  of  what  amount 
was  paid. — Texas  Lumber  Mfg.  Co.  v.  Prince, 
154  S.  W.  231. 

m.  IftODIFICATIOK  OB  RESGISSIOM 
OF  GONTBAOT. 
(C)  RevelBatoii  by  Bayer. 

{  tl9  (Mo.App.)  The  buyer  of  a  secondhand 
automobile  held  entitled  to  rescind  for  fraudu- 
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lent  mlBrepresMitalionH  hj  the  seller'a  agent  as 
to  the  coDdition  of  the  car.— Tiffany  v.  Times 
SgoRre  Automobile  Co.,  154  S.  W.  865. 

S  126  (Mo.App.)  Delay  by  a  buyer  of  silver- 
ware for  nearly  aiz  weeka  in  repudiating  the 
sale,  on  the  ground  that  tlie  goods  were  not  np 
to  uie  sample,  was  nnreasonable,  entitling  the 
seller  to  recover  the  agreed  price  and  interest 
-Sterling  SUver  Iffg.  Go.  t.  WorreIl«  IM  S. 

w.  mi. 

ZV.  PERFORMANCE  OF  GONTRAOT. 

(O  Dcll^err  Aoceptanee   of  OoodH. 

S  176  (Tex.CiT.App.)  A  waiver  by  a  buyer  of 
limber  of  one  breach  of  the  contract  as  to  the 
mode  of  piling  or  stacking  for  drying  was  not 
a  waiver  of  other  and  subsequent  breaches.— 
Jordan  v.  Morgan,  154  S.  W.  599. 

5  182  (Ky.)  Where  all  of  the  facU  relating 
to  the  delivery  of  goods  sold  were  brought  out 
without  objection  to  the  evidence,  the  question 
of  the  time  of  delivery  was  one  of  law  for  the 
court.— Bradley  Bros.  v.  Jones  ft  Kogera.  154  S. 
W.  1091. 

(D)  Parment  of  Frloe. 

1 188  (Ky.)  A  coal  company  which  contract- 
ed to  ship  coal  from  its  own  mine,  but  shipped 
the  coal  from  another  and  more  distant  mine, 
was  liable  to  the  buyer  for  the  amount  of  its 
increased  freight,— Xelson  Creek  Coal  Co.  v. 
West  Point  Brick  ft  Lumber  Co.,  154  S.  W. 
B40> 

TI.  WARBAMTIES. 

i  273  (Ky.)  Where  mill  feed  was  bonght  from 
a  dealer  in  the  original  manufacturePs  pack- 
age, without  any  representation  from  the  dealer 
or  reliance  upon  his  judgment,  knowing  that 
there  has  been  no  inspection  by  the  dealer,  there 
is  no  implied  warranty  by  the  retailer  as  to  its 
fitness  to  be  fed  to  cattle,  although  he  knew 
that  It  was  bought  for  that  purpose,  and  he  Is 
not  liable  for  the  death  of  cattle  on  account  of 
glass  being  in  such  feed.— Walden  v.  Wheeler, 
154  S.  W.  1088. 

f  279  (Tex.Civ.App.)  Under  a  warranty  that 
machinery  sold  would  nerform  well  If  properly 
operated,  and  that  if  it  would  not  fulfill  the 
warranty  it  might  be  returned,  held,  that  for 
fftalt  in  setting  np  the  machinery  the  buyer 
could  not  tender  ft  back  and  avoid  payment 
therefor.— Marray  Co.  t.  Potman,  164  S.  W. 
246. 

Seller's  printed  warrant?  on  the  sale  of  ma- 
chinery to  furnish  a  man  to  superintend  its 
setting  up,  followed  by  a  written  part  to  the 
effect  that  a  certain  salesman  would  show  how 
to  set  it  up,  held  to  modify  the  warranty  as 
to  the  party  to  be  furnished,  bat  that  the  seller 
was  bound  thereunder  to  nimiah  a  competent 
man  to  set  up  the  machinery. — Id. 

1284  (Mo.App.)  Where  a  company  sells  an 
engine  under  a  warranty  that  it  will  operate 
properly,  and  its  representative  properly  in- 
Btalla  the  same,  except  that  under  the  direction 
of  the  buyer's  superintendent  he  makes  certain 
connectiona  not  contemplated  by  the  seller,  as 
a  result  of  which  the  engine  fails  to  operate 
properly,  the  seller  is  not  liable  for  breach  of 
warranty.— Fairbanks-Morse  ft  Co.  Hercnrio 
Bros.,  164  S.  W.  426. 

Vn,  R3BMEDIES  OF  8EIXER. 
<E!)  Aettona  for  Prleo  or  Valae. 

{ 363  (Mo.App.)  In  an  action  for  the  price 
of  coal,  held,  to  be  the  court's  duty  to  construe 
a  letter  from  plaintiff  proposing  to  sell  coal 
at  a  certain  price,  where  the  admitted  acts  of 
the  pertiea  eliminated  any  ambiguity  In  the 
meaning  of  the  letter.— Serat  r.  Feagans,  164  8. 
W.  152. 

Where  a  buyer  testified  that  he  did  not  know 
what  was  said  which  created  the  contract  re- 
lied  npon  by  him  in  his  coonterclaim  for  dam- 
ages, and  alleged  bj  him  to  have  bees  completed 


over  the  telephone,  die  court  properiy  refused 
to  submit  to  the  Jary  the  QonaoD  of  the  exist- 
ence  of  such  contract.— Id. 

1 364  (Tex.av.App.)  Where,  in  an  action  for 
the  price  of  lumlwr  rejected  by  defendants,  there 
waa  eviduice  that  a  request  by  plaintiff  that 
defendant  sell  the  same  for  the  best  price  ob- 
tainable was  not  conditioned  on  the  lumber's 
failing  to  comply  with  the  contmct,  the  refusal 
of  defendant's  requested  instructiott  tliat.  if  the 
evidence  was  true,  plaintiff  conld  not  recover 
the  contract  price,  was  error.— J.  H.  Sommeia 
ft  Sons  V.  Cavin,  154  S.  W.  69a 

(F)  Aetloas  for  Daaaasm. 

S370  CI^ex.Civ.App.)  Where  seller  of  tamber 
aa  shown  by  the  evidence  and  finding  did  not 
comply  with  the  contract  relative  to  stacking 
for  drying,  this  decreased  the  value  of  the  lum- 
ber, and  the  buyer  did  not  waive  performance, 
the  seller  could  not  recover  for  a  refusal  to 
accept— Jordan  v.  Morgan,  154  S.  W.  599. 

Where  a  seller  of  lumber  fslled  to  perform 
substantial  terms  of  the  contract,  be  conld  not 
recover  for  a  refusal  of  Che  bnyer  to  accept, 
although  such  refusal  was  due  to  a  decline  io 
the  market  price  of  lumber  subaeqoent  to  the 
making  of  the  contract.— Id. 

1379  (Mo.App.)  Where,  in  a  seller's  action 
for  breach  of  sale  contract,  the  defendant  plead- 
ed fraud  In  the  procurement  of  the  contract,  a 
mere  general  denial  by  idaintiS  was  insnfficient 
to  raise  the  iaaue  of  waiver  of  the  fraud  and 
ratification  of  the  contract— Dyer  r.  Cowdeo, 
154  S.  W.  156. 

1 383  (ArkJ  Ifividence,  In  an  action  for  breach 
of  a  contract  of  sale,  held  to  support  a  finding 
that  the  buyer  repudiated  the  contract. — Wendt 
V.  Ismert-Hincke  MUiing  Co.,  154.  S.  W.  IW. 

1 389  (Tex.Civ.App.)  In  a  seller's  action  for 
refusal  to  accept  lumber,  the  finding  that  the 
seller  complied  with  the  contract  and  otber 
findings  that  he  did  not  pile  and  stack  the  lum- 
ber for  drying  as  requir^  by  the  contract  were 
not  inconsistent;  the  jury  manifestly  intending 
that  the  contract  waa  complied  with  except  in 
^ose^^rticulars.— Jordan  v.  Morgan,  154  8. 

Where  the  jury  found  that  "not  air  of  the 
luml>er  which  a  buyer  refused  to  accept  was 
stacked  for  drying  as  required  by  the  contract, 
and  it  appeared  that  the  bnyer  accepted  part 
of  the  lumber  after  directing  discontinuance  of 
delivery,  the  finding  would  be  construed  as  a 
finding  that  <Kily  that  accepted  was  properly 
stacked;  then  being  no  evidence  that  any  ad- 
ditional Inmber  was  so  stacked.— Id. 

Vm.  REMEDIES  OP  BOYBS. 

<A)  BeeoTery  of  Prioo. 

8  397  (Ky.)  Evidence,  in  an  action  to  recover 
the  purchase  price  paU  for  bran,  hM  to  show 
that  it  waa  molded  and  unfit  for  use  when  the 
bill  of  lading  was  delivered  to  the  purchaser, 
and  also  when  he  was  notifled  the  arrival  of 
the  car.— BradU^  Bros.  t.  Jones  ft  Rogers,  164 
S.  W.  109L 

1 398  (Ky.)  An  instruction,  in  an  action  to  re- 
cover the  price  paid  for  bran,  that  if  when  the 
purchaser  paid  the  draft  with  the  bill  of  lading 
attached,  and  at  the  time  he  received  notice 
that  the  bran  was  ready  for  delivery  it  was  un- 
fit for  use,  th^  jury  should  find  for  plaintiS,  for- 
bade a  finding  for  plaintiff  if  the  bran  was  aot 
unfit  for  use  when  the  bill  of  lading  was  deliv- 
ered, though  it  afterward  became  unfit  before 
the  purchaser  waa  notified  of  the  car's  arrivaL— 
Bradley  Bros.  t.  Jones  ft  Bogers,  164  S.  W. 
1091. 

(D)  AettoMs  and  Covntevalalaas  turn  Bnaeh 
of  Warrmaty. 

1428  (Ark.)  Where  a  vendee  of  personalty 

£rotects  himself  by  covenant  of  warranty  ana 
let  into  possession,  he  cannot  defend  against 
the  payment  of  the  purchase  money  withoot  a 
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Srerioos  evlctioa. — BnlUran  t.  WooH  ridge,  164 
,  w.  Boa 

8442  (Tez.Clr.App.)  Where  a  buyer  of  ginr 
ning  machinery,  with  warraoty,  could  have 
haodled  all  ordere  (or  ginning  with  bla  old 
machinery,  he  was  not  entitled  to  recover  dam- 
ages on  aocoont  of  inability  to  fill  his  orders, 
owing  to  the  failare  of  the  new  machinery  to 
comply  with  the  warranty.— Marray  Co.  t.  Fat- 
man,  154  8.  W.  !246. 

1447  (MoJLpp.)  Where  defendants  admitted 
liability  on  an  account  sned  on  except  as  to  one 
item  miich  they  claimed  was  caused  by  plain- 
tiff's breech  oi  warranty,  and  plaintiff  Intro- 
doced  no  evidence  in  support  of  the  account,  a 
finding  for  plaintiff  only  tor  the  amount  of 
the  aecoitnt  which  defendants  admitted  was  not 
inconsistent  with  a  finding  against  defendants 
upon  a  separate  counterclaim  for  a  breach  of 
the  warranty.— Fairbanks-Morse  &  Co.  t.  Mer- 
cnrio  Bna.,  164  S.  W.  426. 

IX.  OOICDITZONAL  SALES. 

}  477  (Ark.)  A  seller  by  a  conditional  sale  re- 
serrea  title  so  long  as  the  purchase  is  unpaid, 
aod  there  is  no  cancellatioa  of  the  ori^nal  debt 
or  waiver  of  title,  and  the  mere  extending  the 
time  for  payment,  the  taking  of  a  new  note  or 
a  different  arrangement  for  payment,  does  not 
waive  the  reservation  of  title,  where  payment 
ia  not  to  be  in  satisfaction  of  the  original  debt, 
or  in  cancellation  of  it. — Hollenberg  Music  Co. 
V.  Bankston,  154  S.  W.  1139. 

I  479  (Ark.)  A  seller  by  a  contract  of  condi- 
tional sale,  on  maturity  of  the  debt,  may  retake 
the  property  and  thus  cancel  the  debt,  or  be 
may  bring  action  to  recover  the  debt,  and  thus 
affirm  the  aale  and  waive  reservation  o{  title, 
tboogh  he  need  not  take  any  action  unless  he  de- 
sires.—Hollenberg  Music  Co.  V.  Bankston,  164 
S.  W.  1138. 

$479  (Tenn.)  Acts  1888,  c  81,  affords  an 
additional  remedy  to  the  parties  to  conditional 
sales,  and  does  not  interfere  with  the  jurisdic- 
tion of  a  court  of  equity  to  entertain  a  bill  to 
enforce  rights  thereunder.— Southern  Ice  A  Goal 
Co.  T.  Alley.  154  8.  W.  536. 

SALVAGE 

See  'Logi  and  LogsliiS< 

SAMPLES. 

See  Sales,  |  126. 

SATISFACTION. 

See  Jndgment,  f  898 ;  Payment ;  Release. 

SCAFFOLDS. 

See  Muter  and  Servant,  i  185^ 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

See  Husband  and  Wife,  i  6& 

n.  P1TBU0  SCHOOLS. 

CA)  ■stKbllslimeiit,  80I100I  lAnds  u< 
Fnitds,  ud  RcsTBlJitioa  la 

I  19  (Ky.)  Ky.  8t  H  4407,  4428,  4483,  reUt- 
In^  to  the  repeal  of  special  school  laws  and  re- 
quiring teachers  of  common  school  pnpils  to 
hold  certificates,  held  to  repeal  the  charter  pro- 
visions of  a  district  not  reporting  direct  to  su- 
perintendent of  public  Instruction,  so  tbat,  while 
its  teachers  not  holding  certificates  were  enti- 
tied  to  DO  pay  out  of  eucfa  fund,  yet  the  district 
was  entttied  to  its  share  for  the  payment  of 
other  teachenk— Harrodsbarg  Educational  Dist. 
T.  Adama,  164  S.  W.  44. 


<0  Goveranteiit,  OScers,  and  IHstrlet 
Hevtlnss. 

{ 63  (Ky.)  Under  Kr.  St  |  8228,  by  which 
the  clerk  o£  the  school  board  of  a  school  being 
interested  in  a  contract  with  it  lorfeiu  his  of- 
fice and  is  ineligible  to  hold  office  under  it,  he 
may  be  removed,  though  since  dected  for  a 
new  term  after  his  offense.— McLaughlin  t. 
Shore,  154  8.  W.  46. 

Under  Ky.  St.  {  3226,  authorizing  the  school 
board  of  a  city  to  prescribe  the  term  of  office  of 
its  clerk,  it  having  adopted  rules  fixing  the  term 
at  two  years,  but  providing  that  for  malfeasance 
in  office  he  may  be  removed  by  it,  it  can  re- 
move him,  he  having  violated  section  3223, 
thereby  roidering  him  ineligible.— Id. 

(D)  Dlatoiet  Property,  OoatrMts,  Md 
LtabUltlM. 

1 65  (Ky.)  A  deed  to  school  trustees,  au- 
thorized, but  not  required,  by  Gen.  St.  1873,  c. 
IS,  art.  7,  i  7,  to  obtain  titie  in  fee  simple,  in 
acquiring  land  as  a  school  site,  being  for  a 
valiiable  consideration,  vests  an  absolute  title, 
and  there  is  no  reversion  on  the  property  ceas- 
ing to  be  used  for  scliool  purposes,  tiiere  being 
Qo  provision  therefor,  but  merely  a  grant  for  a 
common  school  ground,  to  remain  so  forever.— 
McElroy  V.  Pope,  164  S.  W.  903. 

I  80  (Ky.)  The  clerk  of  the  school  board  of  a 
city  by  writing  insurance  for  the  board  in  a 
company  for  which  he  is  agent  violates  Ky.  St 
f  3223,  prohibiting  any  officer  of  the  board  be- 
ing interested  in  a  contract  witil  it— McLaugh- 
lin V.  Shore,  154  S.  W.  46. 

(G)  TcKohers. 

1 127  (Ky.)  A  city  of  the  fourth  dass  may 
organize  its  school  system  pursuant  to  Ky,  St 
Ki  3588-3606.  inclusive,  under  the  express  pro- 
visions of  which  its  board  of  education  may 
have  the  right  to  prescribe  the  qualifications  and 
to  provide  for  the  examination  of  its  own  teach- 
ers.—Harroddmrg  Bducational  Diet,  v.  Adams, 
154  S.  W.  44. 

i  135  (Ark.)  Where  a  school  teacher  wrote 
two  copies  of  a  contract  signed  both,  and  de- 
livered one  to  the  school  directors,  but  the  di- 
rectors signed  only  the  one  kept  by  the  teacher, 
and  the  copy  delivered  to  the  directors  recited 
a  salary  of  $6  instead  of  $60,  there  was  a  suf- 
ficient compliance  with  the  law  that  the  di- 
rectors could  not  make  any  but  a  written  con- 
tract to  teach.— Marr  v.  School  District  No. 
27j01eburne  County,  164  S.  W.  844. 

Where  one  of  three  directors  of  a  school  dis- 
trict moves  out  of  the  district  with  Intent  not 
to  return,  he  vacates  the  office,  and  the  remain- 
ing directors  have  power  to  make  a  binding 
contract  to  teach,  although  otherwise  the  con- 
tract would  not  be  binding  if  such  director  did 
not  have  notice  of  the  meeting  when  aiich  con- 
tract was  authorised.— Id. 

SCIRE  FACIAS. 

Se*  Judgment,  H  870,  984. 

SEALS. 

See  Judgment  S  17. 

SEARCHES  AND  SEIZURES. 

I  7  (Ky.)  A  municipal  ordinance,  authorising 
city  officers  and  employes  to  enter  buildings, 
etc.,  where  food  products  are  stored,  for  purpos- 
es of  inspection,  does  not  violate  Const  |  10, 
forbidding  unreasonable  searches  and  seizures, 
where  it  la  not  shown  that  in  the  particidar 
case  there  was  any  unreasonable  search  or 
aeiinre.- Kelper  v.  City  of  Louisville,  164  8.  W. 
18. 

In  its  exercise  of  the  police  power  to  prevent 
the  sale  of  impure  foods,  a  city  may  provide  for 
the  Inspection  of  luefa  tbods      a  competent  In- 
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Bpector  In  places  where  they  are  offered  for 
sale,  without  violating  Oonst  i  10,  prohibiting 
unreastmable  Bearches  and  seizures.— Id. 

17  (Tei.Civ.App.)  The  Blacklisting  Statute 
is  not  violative  of  the  provisions  of  the  state 
and  federal  Constitntions  in  regard  to  unrea- 
sonable searches  and  seizures. — St.  Tjouis  South- 
-westem  By.  Go.  of  Texas  t.  Griffin,  154  S. 
W.  583. 

SEAWORTHINESS. 

See  Shipping,  H  132,  137. 

SECONDARY  EVIDENCE. 

Sae  Svidence,  |  186, 

SELF-DEFENSE. 

See  Homicide,  §S  300.  308. 

SELF-SERVING  DECLARATIONS. 

See  Criminal  Law,  |  413. 

SENTENCE 

See  Assault  and  Battery,  8  100. 

SEQUESTRATION. 

See  Appeal  and  Error,  1 190;  PLeading,  i  214 : 

Replevin. 

8  16  frer.Clv.App.)  The  truth  of  the  allega- 
tions of  an  affidavit  for  sequestration  cannot  be 
put  in  issue  for  purpose  of  abating  ttie  writ; 
but  the  remedy  for  their  falsity  is  by  suit  on 
the  bond.— Tyson  v.  First  State  Bank  &  Trust 
Co.  of  Santa  Anna,  154  S.  W.  l<Ki5. 

The  law  requiring  plaintiff,  before  a  writ  of 
sequestration  Issues,  to  make  oath  that  he  fears 
defendant  or  the  person  in  possession  will  re- 
move the  property  out  of  the  limits  of  the 
county  pending  the  suit,  and  Rev.  St.  18!>5,  art. 
5,  permitting  an  affidavit  required  of  a  party 
to  be  made  by  his  agent,  the  affidavit  of  the 
agent  of  plaintiff  corporation  that  it  has  such 
fear  is  sufficient.— Id. 

1 10  (Tez.Civ.App,)  Judgment  against  a  per? 
son  not  a  party  to  the  suit,  not  cited,  and  who 
neither  appeared  nor  answered,  but  who  gave 
a  bond  to  retain  possession  of  property  levied 
on  nnder  a  writ  of  sequestration,  could  not  be 
sustained.— Vickrey  v.  Griffin,  154  S.  W.  1057. 

821  (Tex,Clv.App.)  Where  defendant's  cat- 
tle were  wrongfully  sequestered,  the  measure  of 
defendant's  damages  is  the  value  of  the  same  at 
trial,  and  not  at  the  time  of  the  levy.— Tiefel 
Bros.  &  Winn  t.  MazweU,  164  S.  W.  m 

SERVANTS. 

See  Master  and  Servant. 

'  SERVICE. 

See  Process. 

SERVICES. 

See  Master  and  Servant,  8  78. 

SET-OFF  AND  COUNTERCLAIM. 

See  Appeal  and  Error.  8  51;  Broken,  {  80; 
IniA  i  105;  Salea,  8  447;  Trial.  81  191. 
253. 

n.  SUBJEOT-MATTEB. 

t  33  (Tez.Civ.App.)  Where  cotton  fraudulent- 
ly packed  was  shipped  under  two  drafts  attach- 
ed to  bills  of  lading  collected  through  different 
banks,  an  amount  recovered  by  the  consignee  in 
an  action  involving  the  transaction  represented 
by  one  of  the  drafts  could  not  be  set  off  against 
the  compress  company's  liability  for  tiie  fraud 
occaitoned  by  the  cotton  shipped  under  the  bills 


of  lading  attached  to  the  other  draft- Wichita 
FaUs  Compreas  Co.  t.  W.  L.  Moodjr  &  15* 
8.  W.  1032. 

SETTLEMENT. 

See  Payment;  Beleaae. 


SEWERS. 


See  Drains. 


SHERIFFS  AND  CONSTABLES. 

See  Taxation.  8  789. 

SHIPPING. 

Sea  Trial,  f  252;  Venae,  |  a 

V.  UABrUTTEa  OF  VESSELa  AND 
OWNBBS  TM  OBtaSKAL. 

8  86  (Tez.Civ.App.)  Evidence  in  an  action  for 
damages  for  negllgenoe  of  defendant  in  permit- 
ting her  yacht  to  drive  across  the  cable  of 
plaintiff's  schooner,  so  as  to  cut  it,  and  cause 
the  schooner's  destruction,  keld  not  sufficient  to 
show  negligence  on  the  part  of  defendanL— 
Winslow  T.  Gently,  154  S.  W.  200. 

Tn.  CABRIAOE  OF  CMMtDA. 

8  120  (Tez.Civ.App.)  Where  a  steamship  com- 
pany receives  a  consignment  for  which  it  is  not 
liable  as  a  carrier  by  reason  of  Rev.  SL  U.  S. 
art.  4281  (U.  S.  Comp.  SL  1901.  p.  2942).  ex- 
empting a  carrier  from  liability  for  goods  wrong- 
fully marked,  it  is  stiU  liable  as  a  private  bailee 
for  hire  for  failure  to  exercise  ordinary  care  In 
transporting  and  delivering  the  goods.— Mallory 
S.  S.  Co.  V.  O.  A.  Bahn  Duunond  &  Optical  Col. 
154  8.  W.  282. 

§  132  (Tex.Uiv.App.)  That  a  certificate  of  the 
seaworthiness  of  a  vessel  had  been  issued  by 
the  authorities  held  not  conclusive  evidence 
thereof  in  a  shipper's  action  for  injuriee  to  a 
shipment  due  to  a  leak  in  the  vesscu.- MaUory 
S.  S.  Co.  V.  O.  A.  Bahn  Diamond  &  Optical 
Co.,  154  S.  W.  282. 

Where  plaintiff  proved  delivery  of  the  goods 
to  the  steamship  company  in  good  order  and 
delivery  by  the  company  to  the  terminal  car- 
rier in  a  damaged  condition,  the  burden  was 
then  on  the  company  to  show  that  its  vessel  was 
seaworthy  when  it  left  port,  and  that  the  inju- 
ry was  not  due  to  its  negligenc«. — Id. 

Where  the  evidence  in  a  shipper's  action 
showed  that  the  defendant  did  not  exercise  due 
diligence  to  make  the  vessel  seaworthy,  the 
court  properly  refused  to  instmct  that  defend- 
ant was  not  required  to  make  it  seaworthy,  but 
was  required  only  to  use  doe  diligence  In  au^ 
respect.— Id. 

Uefusal  of  peremptory  instruction  for  defend- 
ant as  to  shipment  containing  silver  novelties 
marked  "hardware"  and  described  as  "one  cs 
bdw"  held  not  error,  where  tiiere  was  no  evi- 
dence of  want  of  notice  or  that  defendant  would 
have  refused  the  abipment  or  would  have  plac- 
ed-it  Id  a  different  part  of  tiie  ship  if  its  con- 
tents had  been  known.— Id. 

The  court  properly  refused  to  peremptorily 
instruct  for  defendant  in  an  aetitm  againat  a 
carrier  for  the  loss  of  stiver  noveltiea  shipped 
as  "hardware,"  as  to  which  defendant  daimed 
exemption  under  Rev.  St  U.  S.  art  4281  (U. 
S.  Comp.  St.  1901.  p.  2942),  exempting  vessels 
from  liability  for  gold  and  silver  articles,  where 
not  notified  of  tbelr  character  and  value,  where 
there  was  no  evidence  of  want  of  soch  notice. 
—Id. 

Where,  in  a  shipper's  action  againat  a  steam- 
ship company,  plaintiff  proved  that  defendant 
received  the  Bhipment  in  good  order,  and  that 
a  part  of  it  was  lost,  and  the  part  delivered  was 
worthless,  the  burden  was  then  on  the  d^end- 
ant  to  relieve  itself  from  llabiUty.— Id. 
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1 137  (Tez.CiT.App.)  Where  the  veiBsel  was 
uDseawortbr  when  It  left  port,  and  iDjurr  to 
the  shipment  would  not  hare  occnrred  bat  for 
thia  fact,  the  court  properly  refused  a  peremiH 
tory  instruction  for  defendant ;  the  Barter  Act 
(Act  Feb.  13,  18«3),  exempting  the  owner  of  a 
Teasel  from  liability  in  certain  cases,  applying 
only  when  he  has  exercised  due  diligence  to 
render  the  veasd  seaworthy. — Mallory  H.  8.  Go. 
V.  G.  A.  Bahn  Diamond  &  Optical  Co.,  154  8. 
W.  282. 

SIDEWALKS. 

See  Municipal  Corporations.  i|  781-822. 

SIGNALS. 

See  Master  and  Serrant,  1 137. 

SIGNATURES.  . 

Seo  Appeal  and  Error,  |  558:  Corporations,  8S 
78.  101;  Guaranty,  |92;  Husband  and  Wife, 
S  108;  Pleading.  1  301;  TaxaUoo,  {  685. 

SILENCL 

See  Estoppel,  1  95. 

SLANDER. 

See  Lnwl  and  Slander. 

SLEEPING  CARS. 

See  Carriers,  U  413,  417. 

SOCIETIES. 

See  Clabi. 

SPECIFIC  PERFORMANCE. 

See  Vendor  and  Purchaser,  {  302. 

IV.  PROcEEDnras  ahs  belief. 

1 123  (Tex.GlT.App.)  In  an  action  to  compel 
the  execution  of  a  need  to  land  which  plaintiff 
claimed  to  have  purchased  orally  and  paid  for, 
evidence  as  to  the  purchase  and  payment  Afid 
insufficient,  to  make  a  question  lor  the  Jury; 
and  hence  a  Terdict  for  defendant  was  proper- 
ly directed.— Boideis  t.  Dooley,  154  S.  W.  B14. 

SPEED. 

See  Carriers;  t  '327. 

SPENDTHRIFTS. 

S«e  Wins.  I  6ca. 

SPIRITUOUS  LIQUORS. 

See  Intoxicating  Liquors. 

SPLITTING  CAUSES  OF  ACTION. 

See  Action,  S  S8.  ... 

STATEMENT. 

See  Appeal  and  Error.  {}  548,  649,  568,  601. 
664,  iB90,  907 ;  Criminal  Iaw.  H  1097,  1099, 
1100:  Mechanics'  Liens,  {  159. 

STATES. 

See  PQUleI«nds;  Taxation,  t  M8L 

STATUTES. 

See  Frauds,  Statute  of ;  'limitation  of  Acttons. 
For  statntes  relating  to  particular  sabJeiitB,  see 
the  various  q;»eclfic  topics. 

I.  EHAOTMEHT,  BBQUMITEa,  AHD 
VAUDITT  nr  OENEBAI* 

S  16  (Tenn.)  Acts  1885,  c.  147,  is  in  violation 
of  ConsL-  art.  2,  g  18,  requiring  three  readinge 


In  the  passage  of  a  htll,  where  the  bill  after  two 
readings  was  amended  both  in  its  body  and  ti- 
tle so  as  to  include  cricket  and  other  games, 
and  only  one  reading  was  thereafter  had.— State 
T.  NasfaTille  Baseball  Clnb.  184  S.  W.  116L 

i  47  (Tex.)  Acts  31st  Leg.  c  96,  S  It  requir- 
ing each  railway  corporation  to  construct  and 
maintain,  in  a  reasonably  sanitary  condition, 
separate  wateivclosets  at  passenger  stations, 
section  2  requiring  such  corporations  to  keep 
its  closets  well  lighted  at  night,  and  section  3 
imposing  a  penalty  Cor  violating  the  act,  Asl<f 
not  inoperative  or  Tiolative  of  the  state  or  fed- 
eral Constitution  for  Tuueness  or  Indefinite- 
ness.— State  t.  Texas  ft  P.  By.  Oo.,  154  S.  W. 
1150. 

1 61  (Tenn.)  No  presumption  of  regular  and 
valid  enactment  of  a  statute  will  b«  indulged 
which  contradicts  the  affirmative  showing  of  the 
journals.— State  T.  NasbTllle  Baseball  Clnb,  164 
S.  W.  1151, 

S  64  (Mo.)  The  proTision  of  Rev.  St.  1009,  f 
6605,  relative  to  disposition  of  fines  for  viola- 
tions of  the  Food  and  Drags  Act  (Rev.  St  1009, 
H  6502-6605),  void  under  Const,  art  U.  S  8, 
does  not  invalidate  the  other  provfriona  of  that 
act-State  T.  Lief.         S.  W.  1133. 

H.  OEIfXaAIi  AND  SFEOIAIi  0»  I4>- 
OAL  LAWS. 

i  90  (Tex.Civ.App.)  Act  Feb.  16,  1911  (Acts 
32d  Leg.  c.  112),  which  authorises  the  city  of 
New  Braunfels  to  condemn  lands,  etc.,  in  con- 
structing pnbUc  utilities,  violates  Const,  art  3, 
§  S6,  and  article  11.  f  6,  which  prohibit  the 
Legislature  from  changing  the  charters  of  cities 
of  less  than  10,000  population  by  local  or  spe- 
cial law.— ToIIe  v.  City  of  New  Biaunfels,  164 
S.  W.  345. 

The  word  "regulate,"  as  applied  to  charter 
regulation  of  muuidpal  affairs.  Is  given  dlTerse 
conKtruction,  some  courts  construing  it  in  a  re- 
stricted ^ense,  while  others  give  it  a  liberal 
cons  t  ruction. — Id. 

V.  BEFEAIi.   SUSPENSION.  EXPIBA- 
TION.  AND  REVIVAX.. 

i  149  (Ky.)  There  Is  no  limitation  on  the 
Legislature's  power  to  repeal  or  modify  grants 
of  power  or  authority  to  a  citisen  not  inTolv- 
ing  interference  with  a  vested  contract  right, 
and,  subject  to  that  exception,  there  can  be 
no  such  thing  as  an  irrepeaUble  legislatlTe 
act— Commonwealdi  t.  Bwald  Irui  Co.,  164 
S.  .W,  03L 

VI.  OONSTBUOTION  AND  OPERA- 
TION. 

(A).  .GttM^rKl  Rnlea  of  CoaBtntetloa. 

S3  (74,  175  (Mo.)  It  is  permissible  in  constm- 
tng  a  statute  to  argue  from  .the  convenience  or 
inconvenience  which  a  given  construction  will 
work.— Barber  Asphalt  Paving  Co.  t.  Hayward, 
164  S.  W.  140. 

S  179  (Mo.)  The  Food  and  Drugs  Law  (Rev. 
St.  1009,  IS  6592-6605)  applied  to  nonalcoholic 
drinlcs,  in  view  of  section  6963,  defining  "food," 
and  the  act  of  April  7,  1811  (Laws  1911,  p. 
261),  was  not  a  legislative  InterpTetation  of  the 
earlier  law  as  not  covering  nonalcoholic  drinks. 
-State  V.  Uef,  164  S.  W.  1133. 

8  181  (A^)  ^e  purpose  of  all  statutory  con- 
etmction  is  to  ascertain  the  -  legislative  uitent 
and  to  give  it  effect  when  ascertained.— City  of 
Ft.  Smith  V.  Ounter.  154  S.  W.  181. 

S  184  (Mo.)  In  ccmstruing  a  legislative  act, 
the  previous  law  and  the  evils  the  present  act 
was  intended  to  meet  must  be  considered. — Craig 
T.  St  Louis  &  S.  F.  Ry.  Co.,  154  S.  W.  77. 

i  194  (Ark.)  Where  general  words  follow  par- 
ticular ones,  the  general  words  must  be  con- 
strued aa  applicable  to  persons  or  things  of  the 
same  kind  or  Bpecies  :  the  word  "other'  imply- 
ing something  additional,  but  not  being  synon- 
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TmooB  with  "also."— City  of  Ft  EtmlUk  T.  Gnn- 
ter,  154  S.  W.  181. 

f2l8  <Tez.Civ.Appo  The  contemporaiy  con- 
Btruction  of  a  special  act,  directing  the  Com- 
misaioner  of  the  Land  Office  to  issue  a  certificate 
to  the  ori^oal  holder  of  an  uoconditional  cer- 
tificate,  aa  shown  by  the  action  of  the  Governor 
and  of  the  Commisaioner  thereunder,  is  entitled 
to  great  weigOt  in  the  constmction  of  the  act. 
— Broussard  v.  Cmae,  154  S.  W.  347. 

S2I9  CTenn.)  The  conatrnction  of  a  statnte, 
adopted  by  executlTe  departments  for  a  long  pe 
riod,  will  usually  be  accepted  by  the  courts.— 
State  T.  NashTille  Baseball  Club,  154  8.  W. 
1151. 

J[  220  Cl^enn.)  The  constraction  of  a  statute, 
opted  by  tbe  Le^slatnre  and  accepted  by 
varfooB  {K>vemment  agencies,  will  osually  be 
accepted  by  courts.— State  r.  NashTlUe  Baseball 
Club.  154  S.  W.  1151. 

J  228  (Tez.CiT.App.)  Exceptions  to  a  statute 
01  general  terms  cannot  be  enlarged  to  Include 
cases  not  embraced  within  the  exceptions  by 
mere  implications  or  parity  of  reason. — Holmes 
T.  Coalson,  154  S.  W.  661. 


vn.  PLBABnro  Aim  evidehok. 

1281  (Mo.)  Where  the  widow  of  decedent 
claimed  that  land  sought  to  bejpartitiMied  was 
purchased  with  ber  money,  a  Kentucky  statute 
was  admiBsible,  although  not  pleaded,  to  show 
that  she  took  an  equal  share  in  the  money  with 
which  it  was  purchased,  left  by  a  son  who  died 
in  Kentucky.— Fogle  r.  PindelL  154  8.  W.  81. 

One  who  brings  an  action  founded  upon  th« 
proviaions  of  a  foreign  statute  must  plead  those 
provisions. — Id. 

i28l  (Mo.)  Where  the  petition,  in  an  action 
against  railway  company  for  damages  fire, 
alleged  that  the  property  injured  was  In  Kansas 
and  sought  recoveiT  of  an  attorney's  fee  under 
a  Kansas  statute  pleaded,  defendant  could  prove 
another  provision  of  the  Kansas  statnte  relative 
to  its  liability,  althourii  not  pleaded.— Marphy 
T.  SL  Lduis  Ifc  S.  P.  R.  Co.,  164  8.  W.  loS. 

1285  (Ky.)  An  enroHed  bill,  attested  by  tbe 
presiding  officers  of  the  two  boasea  of  tbe  Gen- 
eral Assembly,  as  required  by  law,  cannot  be 
impeached  by  the  journals  of  the^e  taoiUR*-- 
Vogt  V.  Beaucham^  154  S.  W.  893. 


STATUTES  CONSTRUED. 


mriTED  STATES. 

CONSTITUTION. 
Amend.  14  8S1,  G8S.  115U 

STATUTBS  AT  IiARGE. 

1887,  Feb.  4,  ch.  104,  24 

Stat.  379  (U.  S.  Comp. 

St.  1901,  p.  Sl.M)   465 

1887,  Feb.  4,  ch.  104,  S 

20,  24  Stat.  386  (U.  S. 

Comp.  St  1901,  p.  3169). 

Amended  by  Act  1906, 

June  29,  ch.  3591,  §  7, 

34  Stat  593  (U.  S.  Comp. 

St  Supp.  1911,  p.  1307)  205 
1893,  Feb.  13,  ch.  105,  27 

Stat  445  (U.  S.  Comp. 

St  1901,  p.  2946)   282 

1898.  July  1,  ch.  641,  S 

70a,  SO  Stat  505  (U.  8. 

Comp.  St.  1901,  p.  3451)  433 
1906,  June  29,  cfc.  3591,  | 

7,  34  Stat.  593  (U.  S. 

Comp.  SL  Supp.  1911,  p. 

1807)   206 

REVISED  STATUTES. 

i  4281  (U.  S.  Comp.  St 
1901.  p.  2942)....,  282 

COMPILED  STATUTES 
1901. 

Pages  2942,  2946  2S2 

Page  8164.   465 

Page  8169.   205 

Page  3451   433 

COMPILED  STATUTES 
SUPP.  1811. 
Page  1807.   205 

ARKANSAS. 

CONSTITUTION. 

Art  5,  5  6   506 

Art  1&,  li  3,  26    506 

EIRBT'S  DIGEST. 

I  201   497 

h  662-664   200 

SI  1000-1224.  1375   045 

H  1378-1418    208 


I  1960    196 

I  3095    202 

I  5399    187 

i  5454    181 

I  5743   506 

i  5991    497 

»  6023-0025   947 

f  7085    611 

I  7476   608 


KANSAS. 

GENERAL  STATUTES 
1901. 

6823   106 


KENTUCKY. 

CONSTITUTION. 

5  10    18 

102  417 

110  870 

162  417 

161  931 

166-   S93 

285    981 

dVIL  CODE  OF  PRAC- 
TICE. 

S  36,  subsec.  3   40 

*«  61,  75,  78,  79   918 

3l8  6,  409 

327.  Repealed  In  part 
by   Laws  1885-86.  ch. 

1170   U12 

340    13 

401    386 

§  428,  489   40 

490    914 

490^  Bubsec  2  914,  1084 

493   1084 

495,  subsec.  2   914 

497,  Bubsecs.  1-4  1084 

606.  subsec.  2   394 

698   1084 

782.  subsec.  84   40 

§  734,  745  1090 

CRIMINAL  CODE  OF 
PRACTICE. 

I  129   1074 

H  270,  281.   919 


GENERAL  STATUTES  1SS3. 
Ch.  18,  art  7. 1 7  903 

STATUTES  1909. 

14a  1084 

74    29 

§  118,  123   399 

I  470,  subsec.  7  900 

496    29 

505   9U5 

513  915 

S  795-800    41 

8  839,  840   3S.1 

950   897 

965   1098 

1398    907 

1403    912 

1682,  Bubsec.  8.  1109 

1684   ...1109 

2128    905 

2514  3ti« 

2519    922 

t  2782,  2922   18 

(  8223,  3228   45 

3490,  subseca.  0,  7.  25,  38  388 

I  3588-3606   44 

f  4030    890 

if  4073,  4076k.  1082 

§1  4154,  4159.   890 

II  4258,  4260,  4266  931' 

fl  4407,  4428,  4433   44 

{ 4679a,  Bubsecs.  4.  5  10T3 
4679b  1073 

1886-86.  ch.  U70  1112 

1906.  clL  22.  art  3,  i  10.  .1082 
1906,  ch.  22,  art  17,  H  5, 
6.     Amended  by  Laws 

1912,  ch.  116,  J  2.  931 

1912,  ch.  46,  i  5.  417 

1912,  ch.  57  109S 

1812,  ch.  116,  Si  2,  6  931 

1912  ch.  139....;  393 


mssointi. 

CONSTmnMON. 

Art  2,  S  22   729 

Art  6,  Is  3,  12  453 

Art  10.'..  739 

Art  11.  S  8  U33 
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AMBNDMBNT  1884 
(COURTS  OF 
AFFBALS). 
14   4S8 

REVISED  STATUTES  1899. 

SI  167,  650   759 

ft  901  749 
i  2864.'  *  Amend'ed  by  Laws 

1911,  p.  135   86 

I  5987   140 

REVISEID  STATUTES  1909. 


152  . 

964  . 
1800 
1847 
1848 
1925 
1980 
1096 
20128 
2038 
2048 


759 
880 
759 
456 
121 
168 
807 
766 
721 
81 
747 


8  2058.  2066   168 

2071    733 

2185    423 

2375    162 

2535    61 

S  2572,  2587    81 

2783    455 

2871    749 

3049    785 

3444    458 

1  4460,  4467.  4468   716 

4492   713 

4749    72B 

4770  729,  769 

4  5245,  6308    721 

15309,6313   747 

6426  71,  86 

5638   739 

9  6963,6692-6605  1133 

7068.  .   869 

7181   140 

I  7580.  7689  ,   168 

I  8217,  8220,  8228,  8231  846 

8456  ;   891 

8523    429 

9743    140 

10697    747 

LAWS. 

1897,  p.  74    769 

1911,  p.  135   86 

1911  p.  139   77 

1911,  p.  261  1133 

1911,  p.  315,  §  8235c  876 

TEKMESSEE. 

CONSTITUTION. 

Art  1,  i  9  1149 

Art  2,  I  18  1151 

Art  2,  i  28  1141 

Art.  a*  f  2  967 


SHANNON'S  CODE. 

IS  3029,  3031  1151 
4853    957 
5911,  BubseCB.  S,  4.  6. . .  967 
5  50li6336...r:  967 
S  7077,  7O80;  7082,  7088  U40 

IiAWS. 

1888,  ch.  66,  S  11   631 

1885,  ch.  147  1151 

1889,  ch.  81   536 

1899,  ch.  94   965 

1899,  cb.  94,  S  186   965 

1907,  cb.  6^  I  2,  aubsec. 

2  ...:.7  1141 


TEXAS. 

CONSTITUTION. 


Art.  1, 
Art.  2, 
Art.  3, 
Art.  5, 
Art.  5, 
Art.  11, 
Art.  16, 


8.. 
19. 
56. 
8.. 

25. 


.  683 

.  583 
.  345 
.1197 
608 


5  345 

26    322 


CODE  OF  CRIMINAL 
PROCEDURE  1895. 

Art.  89   1197 

Art.  546    548 

Art.  824   667 

CODE  or  CRIMINAL 
PROCEDURE! 
1911. 

Art.  225    222 

Arts.  322,  330   997 

Arts.  702,  708,  718  1010 

Art.  718  666 

Arta.  794,  796    678 

PENAL  CODE  1911. 

Arts.  48_,  80,  82   989 

Art.    988 

Arts.  589.  591   571 

Art.  597    997 

Arts.  1320,  1321   563 

WHITE'S  ANNOTATED 
CODE  OF  CRIMINAL 
PROCEDURE. 
Art.  698.  669 

REVISED  STATUTES  1879. 
Art  4818  258 

REVISiE(D  STATUTES  1896. 

Art.  5  1055 

Arts.  331a,  331b  975 

Art  1265   288 

Arte.  1379,  1380  6S7,  099 

Art.  1472  et  Beq  288 


Art  2302    614 

Art  2727    679 

Arts.  3117,  3119  1176 

Arts.  3354,  3356   975 

Art.  3358   847 

Art  4603    623 

Arts.   51S8-616S,  6232a- 
6232n  1030 

REVISED     CIVIL  STAT- 
UTES 1911, 

Arts.  710,  719  975 

Arta  1008-1005    345 

Art  1318    642 

Art  1830,  subsec.  9  260 

Art.  1833    661 

Art.  1875    694 

Art.  1017   591 

Art  1955    243 

Art  1997    295 

Art  2021   1190 

Arts.  2078-2080   661,  1064 

Arts.  2943-2046,  2957. . . .  314 

Art  3690   609,  637 

Art  4644    236 

Arts.  4694-4696   322 

Art  4981    691 

Arts.  5162,  5188-5201  591 

Art  5475    657 

Art  5596   1171 

Art  5640  1027 

Art  5676    616 

Art.  56S8   975 

Art.  5690    637 

Art  5696   1181 

Art  5708    637 

Art  6033   1197 

Arts.  6589,  6592   331 

Arts.  7615,  7616   814 

8AYLES'  ANNOTATED  CIV- 
IL STATUTES  1897. 

Art.  1401   666 

Art.  2989.  Bubd.  3.  Amend- 
ed by  Laws  1909  (Ist 

Ex.  SesB.)  ch.  34   337 

Arts.  S071,  S096   362 

LAW& 

1879,  ch.  133   1080 

1S05,  ch.  30    604 

1895,  ch  42   1030 

1901.  ch.  57    268 

1905,  ch.  104,  S  103,  art. 

30   ...1008 

1909,  ch.  89    583 

1909,  ch.  96    831 

1909,  ch.  06,  SS  1-8  1160 

1909  (iBt  Ex.  Seas.)  ch.  15  671 
1909  (lat  Ex.  SPSS.)  cb.  34  337 
1909  (1st  Ex.  Seaa.)  ch.  86. 

S  19   662 

1900  flat  Ex.  Seas.)  ch. 

39,  I  13  603 

1911.  dL  112  845 

lOU,  cb.  110,  H  6^  12...  608 


STIPUUTIONS. 

See  Constltational  Law,  S  43;  Conrts,  S  17; 
District  and  Proseciiting  Attorneys. 

1 14  frex.CiT.App.)  A  written  agreement  be- 
tween the  parties,  reciting  facts  not  contained 
in  the  petition,  not  filed  in  the  trial  conrt,  would 
at  most  be  material  only  on  a  trial  on  tbe  mer- 
its, and  could  not  be  regarded  as  a  pleading, 
and  conid  not  be  considered  in  the  determina- 
tion ot  the  demurrer  to  the  petition. — State  v. 
Jasper  &  B.  R.  Co.,  164  S.  W.  331 ;  Same  T. 
OatlTc.  &  S.  F.  Ry.  Co.,  Id.  335. 

STOCK. 

See  Corporations,  SS  76-123. 


STOCK  EXCHANGES. 

See  Pledges,  f  66. 

STREET  RAILROADS. 

See  Carriers:  Damages,  S  168:  Death,  f  18; 
Evidence,  f  6;  Master  and  Semat,  S  218; 
Railroads. 

I.  BSTABUaHKEHT,  COWSTRUOTIOH, 
Atm  XAIIffTEXAMCB. 

S44  (Ark.)  A  street  lallwiv  company  recon' 
atmcting  its  tra(±a  in  tbe  streeta  ot  the  city,  as 
authorized  by  Its  franchiae,  need  not  anticipate 
and  provide  against  unusual,  and  extraordinary 
emergencies,  but  need  only  provide  crossings 
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BufficieQt  for- thC'  ordinary  traTel. — Boutiwra 
Produce  Go.  v.  Teza^na  Gas  &  Electric  Co., 
154  S.  W.  184.  .  .  . 

Where  a-  chemical  appliance  could  not  have 
been  used-  to  eztinguteb  a  fire  for  want  of  men 
to  handle  the  hose,  the  obstruction  of  a  street 
crossing  by  a  street  railway  company  recon- 
structing its  track  and  the  making  of  an.  excava- 
tion in  front  of  tlie  burning  building  were  not 
the  proximate  cause  ot  the  loss  of  the  buihHng. 
— Id. 

8  57  (Ark.)  Evidence  held  not  to  show  that  a 
street  railway  company,  reconstructibg  its 
tracks  in  the  streets,  was  negligent,  either  in 
failing  to  provide  necessary  crossings,  or  in 
making  embankments  or  excavatioDS,  and  was 
not  liable  for  the  burning  of  property  caused  by 
the  delay  in  fire  apparatus  reaching  the  proper- 

8'  in  time.— Sonthem  Produce  Co.  v.  Texarkana 
as  &  Electric  Co.,  154  S.  W.  184. 

n.  REOTTUkTION  Aim  OFEBATIOir. 

I  86  (Tez.CiT.App.)  It  is  the  duty  of  a  street 
railroad  company  to  use  reasonable  care  to  keep 
its  roadbed  in  repair,  so  as  not  to  obstruct 
travel  across  or  along  the  same.— San  Antonio 
Traction  Co.  t.  Gassanova,  154  S.  W.  1180. 

8  90  (Ky.)  A  street  railway  company  is  not 
liable  for  injury  to  a  member  of  the  crew  of 
a  private  salvage  company's  automobile  driven 
at  reckless  speed  into  a  street  car,  though,  had 
the  car  kept  on,  instead  of  being  sbmped  at 
signal  of  a  policeman,  the  accident  might  not 
have  happened.— Louisville  By.  Co.  v.  Wehner, 
154  S.  W.  1087. 

S  102  (Tex.Civ.Apn.)  Where  car  tra'-ks  pro- 
ject too  far  above  the  street,  and  occupants  of 
a  vehicle,  in  attempting  to  get  ott'  the  imctc  on 
seeing  an  approaching  car,  were  prevented  by 
the  projection,  the  projecting  track  was  the 
proximate  cause  of  the  Injury.- San  Antonio 
Traction  Co.  v.  Cassanova,  154  S.  W.  1190. 

8110  (Tex.CiT.App.)  It  was  not  necessary  to 
plead  or  prove  that  it  was  the  duty  of  defend- 
ant to  keep  its  track  in  such  condition  as  not 
to  interfere  with  free  and  unimpeded  travel  over 
the  tracks.— San  Antonio  Traction  Co.  v.  Cas- 
sanova, 154  S.  W.  1190. 

8112  (Tex.CiT.App.)  A  prima  facie  case  of 
negligence  is  made  out  when  it  is  sliown  that 
the  tracks  projected  above  the  street  so  as  to 
cause  an  obstruction,  which  resulted  In  caus- 
ing the  wheels  of  the  vehicle  to  skid,  so  that 
it  could  not  aroid  the  collision. — San  Antonio 
Tnu:tion  Co.  v.  CassanoTs.  154  S.  W.  1190. 

8  1 14  tTex.CiT.App.)  On  the  issue  6f  discov- 
ered peril,  evidence  held  siifBcieot  to  show  that 
the  motorman  realized  the  perilous  position  of 
the  occupants  of  the  vehicle  struck  by  his  car 
in  time  to  have  stopped  the  car.— San  Antonio 
Traction  Co.  v.  Cassanova,  154  S.  W.  1190. 

I  1 15  (Ky.)  In  an  action  against  a  street 
railway  comiumy  for  collision  with  an  automo- 
bile which  was  standing  on  a  street  railway 
track  waiting  for  a  train  to  pass  on  an  inter- 
secting steam  railroad  track,  plaintiff  was -enti- 
tled to  exemplary  damages,  where  the  automo- 
bile was  standing  in  full  view  of  the  motorman, 
and  where  no  excuse  for  the  accident  appeared. 
—Woody  V.  Louisville  Ry.  Co.,  154  S.  W.  384. 

8  I  IS  (Tex.Cav.App.)  A  petition,  alleging  that 
plaintifTs  vehicle  was  plainly  seen  by  defend- 
ant's servants,  or  could  have  been  seen  by  the 
use  of  ordinary  care,  and  that  they  failed  to 
stop  the  car,  but  negligently  drove  it  toward 
plaintiff,  presented  the  issue  of  diflcorered  peril, 
so  as  to  authorize  an  instruction  thereon.— San 
Antonio  Traction  Co.  v.  Cassanova,  164  S.  AV. 
1190. 

STREETS. 

Sec  Municipal  Corporations,  H  86^  705,  706. 

SUBORNATION. 

See  Perjury.  |8  18.  84,  86>  3a 


SUBROGATION. 

See  Trover  and  CouTeraion,  |  34. 

8  10  (Ky.)  Where  an  executor  disposed  of 
property  required  by  .  statute  to  be  set  a^Jt 
to  the  widow  for  the  purpose  of  payinff  debts, 
and  was  subsequently  required  to  acconnt  to 

the  widow  therefor,  he  was  entitled,  upon  a 
sale  of  the  testator  s  realty  to  pay  debts,  to 
be  subrogated  to  the  rights  of  the  creditors 
whose  debts  he  paid,  and  to  be  reimbazaed 
therefor  out  of  the  proceeds  of  the  sale. — ^Fran- 
zell's  Ex'r  v.  Franzell,  154  S.  W.  912. 

§41  (Tex.Civ.App.)  Evidence  held  to  show 
that  a  minor's  gaaMian  paid  out  of  the  minor'a 
funds  an  amount  due  from  the  minor's  father  on 
account  of  a  mortgage  executed  by  him  jointly 
with  his  brothers,  precluding  a  subsequent  claim 
by  the  brothers  of  right  to  subreption  under 
the  morteage,  on  account  of  having  p&id  the 
entire  debt.— Newton  v.  Easterwood,  IM  8.  W. 
646. 

SUBSCRIPTIONS. 

See  Corporations,  88  76,  78;  EMdence,  1  441. 

SUDDEN  PERIL 

See  Negligence,  8  72. 

SUICIDE. 

See  Evidence,  f  SO;  Incevt,  I  Ifi. 


See  Action. 
See  Process. 

See 


SUIT. 
SUMMONS. 


SUNDAY. 

CorporaticHu,  S|  6W,  613;  Oonrt^  |  89; 
Time,  I  la 

SUPERSEDEAS. 

See  Habeas  Corpus,  8  114. 

SUPPORT. 

See  Parent  and  Child. 

SURETYSHIP. 

See  Principal  and  Sarety. 

SURPLUSAGE. 


See  Gaming; 
formatiMi, 


,  H  85,  94;  Indictment  and  Ib- 
1119;  Pleading;  I  & 

SURPRISE. 

See  Pleading,  8  430. 

SURRENDER. 

See  Cancellation  of  Instmiaents. 

TAXATION. 

See  Adverse  Possession,  8  Ain»earBUoe; 
Criminal  Law,  8  03;  Drains,  88  ^  07,  71; 
Interest,  8  22:  Licenses;  'Municipal  Corpora- 
tions, SB  86,  522 ;  Tenancy  in  Common,  {  15. 

L  KATUBE  AND  EXTENT  OF  POWER 
IN  OENHaAI^ 

8  22  (Uo.)  Every  tax  must  rest  on  a  public 
purpose  to  which  its  proceeds  must  be  devoted. 
— Houck  V.  Little  River  Drainage  Dist,  154 

S.  W.  739. 

8  25  (Mo.)  In  selecting  the  subjects  of  gen- 
eral or  special  taxation  and  in  assessing  and 
levying  the  taxes,  the  discretion  of  the  Legis- 
lature, subject  only  to  constitutional  restric- 
tions, is  full  and  untrammeled.— Houck  t.  Xfit- 
Ue  Biver  Drainage  Dist,  154  a  W.  739. 
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}26  (Mo.)  The  jwwer  to  tax  neceBsarily  in- 
cludes the  power  to  raise  the  money  in  such 
time  and  manner  as  is  necessary  to  accom- 

fili8h  the  purpose  for  which  the  tax  ia  levied. — 
[ouck  T.  little  BiTsr  Drainage  Dist.  154  S. 
W.  739. 

m.  liabujtt  of  pebsons  and 

(A)  Pvtnt*  PavMWi  «b<  Pvopertr  ■>  a*«* 
•nl. 

1 93  (Tex.GiT.App.)  Personal  property  which 
has  its  permanent  sitUB  within  the  state  is 
subject  to  taxation  therein,  reeardless  of  the 
domicile  of  the  owner.— Carmooy  t.  Clayton, 
164  S.  W.  1067.  .  ' 

Peisonal  property  of  a  nonresident  only  tem- 
porarily within  the  state  is  not  subject  to  tax- 
ation.-^d. 

Where  one  who  bad  lived  vritbin  the  state 
for  more  than  12  years  kept  his  personal  prop- 
erty there,  except  when  away  on  short  trips, 
taung  it  out  of  the  state  only  at  the  time  of 
assessment,  the  property  had  a  permanent  situs 
in  the  state  ana  was  snbject  to  taxation  there- 
in, though  the  owner  BtiU  retained  his  citizen* 
ship  in  a  foreign  state. — Id. 

Within  the  purview  of  the  tax  Jaws,  one 
who  has  lived  within  a  state  for  over  12  years, 
thoQgh  expressing  an  intention  at  some  future 
time  to  leave,  is  a  citizen,  even  though  he  has 
never  exenUsed  political  rights  within  the 
state,  and  claims  to  be  a  citiien  of  a  for^gn 
state.— Id. 

(D>  Blxemptloa*. 

1241  (Tenn.)  Under  Acts  1907,  c.  602,  |  2, 
suDsec.2,  providing  that  all  property  of  charita- 
ble insHtutiona  used  in  secular  business  and 
competing  with  a  like  bnsiness  shall  be  taxed 
in  proportion  as  it  may  be  used  in  competition 
with  secular  business,  a  mere  renting  of  the 
property  of  a  charitable  corporation  would  not 
df>ctroy  its  exemption  from  taxation. — Cumber- 
land £odge,  No.  8,  F.  &  A.  M.  v.  City  of  Nash- 
ville, 154  S.  W.  1141. 

The  words  "purely,"  In  Const  1870,  art  2,  1 
28,  exempting  from  taxation  property  nned 
"purely"  for  charitable  purposes,  and  "exclu- 
sively," used  in  Acta  1907,  c.  602,  8  2,  subsec. 
2,  exempting  property  used  "exclusively"  for 
such  purposes,  mean  toat  the  property  must  be 
used  wholly  for  charitable  purposes,  and  not 
at  all  for  profit,  unless  such  profit  be  used 
purely  for  charitable  purposes.— Id. 

A  masonic  lodge  held  a  charitable  and  educa- 
tional institution,  within  Const.  1870,  art  2,  S 
28,  exempting  from  taxation  property  used 
"purely"  for  charitable  or  educational  purpos- 
es, and  Acts  1907,  c.  602,  $  2,  subsec.  2,  ex- 
empting all  property  belonging  to  any  charita- 
ble or  educational  institution  used  exclusive- 
ly" for  that  purpose.— Id. 

V.  I^EVY  AKD  ASSISSSMEirT. 

(B)  AasewMn  m<  ProeceAlmsa  tor  Am- 
••■■meat. 

1 325  CI^ez.Or.App.)  An  indictment  charging 
the  tax  assessor  of  D.  county  with  failing  to 
make  a  report  of  the  fees  collected  by  him,  re- 
quired by  law  to  be  made  In  counties  having 
more  tiian  15,000  population,  should  have  al- 
l(>ged  that  D.  county  had  snch  popnlation.— 
Bolton  T.  State,  154  S.  W.  1197. 

(O  Mod«  of  ABBesBmeiit  In  General. 

13621/4  (Ky.)  Act  June  17,  1912  (Acts  1912, 
c.  116,  f  2}.  amending  Acts  1906,  c.  2a,  art.  17, 
I  5,  providing  for  costs  against  revenue  agents 
on  Asmissal  of  proceeding  to  assess  omitted 
property  for  lack  of  prosecution,  is  invalid  in 
view  of  Ey.  St.  |  4260,  but  section  6,  authoris- 
ing costs  on  dismissal  of  failure  to  prosecute 
subsequent  to  July  1',  1012,  is  valid.— Common- 
wealth V.  Ewald  Iron  Co.,  IM  S.  W.  931. 

Under  Act  June  17,  1912  (Acta  1912.  e.  116. 
i  2),  amending  Acts  1906,  c.  22,  art  17,  |  S, 


proceeding  to  assess  omitted  property  appealed 
from  the  county  court  to  the  circuit  court  prior 
to  July  1,  1911,  was  properly  dlBmissed  for 
lack  of  prosecution,  where  no  further  proceed* 
ings  were  taken  until  after  July  1,  1912.— Id. 

under  the  express  provisions  of  Act  June 
17,  1912  (Acts  1912,  c.  116,  S  2),  amending 
Acts  1906,  c.  22,  art.  17,  i  5.  a  proceeding  to 
assess  omitted  property,  pending  in  ttie  coun-. 
tj  court,  in  which  nothing  was  done  between 
July  1,  1911,  and  July  1,  1912,  was  properly 
dismissed  for  lack  of  prosecution.— Id. 

The  taking  of  an  appeal  and  the 'tendering 
of  an  amended  petition  were  such  steps  to 
prosecute  proceedings  to  assess  omitted  prop- 
erty as  prevented  a  dlamlBsal  for  lack  of  prose- 
cution under  Act  June  17,  1912  (Acts  1912.  c. 
116^£  2),  amending  Acts  1906,  c.  22,  art  17,  { 

Act  June  17,  1912  (Acts  1912,  c.  116,  S  2), 
amending  Acts  1906,  C.  22,  art  17,  i  6,  relative 
to  dismissal  of  proceedings  to  assess  omitted 
property  for  lacR  of  prosecution,  applies  to 
proceedings  brought  beiore  July  1,  1912,  but 
only  Butnorizes  their  dismissal  for  a  failure 
to  nrosecute  subsequent  to  that  date. — Id. 

Where  court  of  continuous  session  adjourned 
from   June  until.  September,   the  intervening 

Jeriod  was  not  a  [part  of  the  90  juridical  days 
uring  which  a  Hllure  to  prosecnte  proceed- 
ings to  assess  omitted  property  would  Justify 
a  dismissal.— Id. 

th.  payment  Aim  BEFUironro  or 

BEOOVEBT  OF  TAX  PAID. 

I  S26  (Tex.Civ.AppJ  Rev.  Civ.  St  1911,  artl. 
2943.  2944,  2946,  m?,  7615,  7616,  relattng  to 
the  payment  of  poll  taxes  and  the  issuance  of 
receipts  therefor  on  which  the  taxpayers  may 
vote,  held  not  to  entitle  citlsens  who  paid  their 
taxes  to  a  personal  agent  on  January  80,  1912, 
to  be  forwarded  to  the  tax  collector,  but  which 
did  not  reach  him  until  the  Ist  and  2d  days  of 
February  to  voting  recelpta  thereon  dated  as  of 
January  1912.— Davb  t.  Riley,  164  S.  W. 
314. 

Vm.  OOIXEOTZOK    AND  ENFOBOB- 
MENV  AGAINST  PEB80N8  OB 
PEBIONAI.  PBOFEBTT. 

<AJ  O«>lle«torji  and  Prooeedlavi  for  Col- 
lection In  General* 

1545  (Tex.Civ.App.>  Acts  24th  T*g.  c.  42 
rtleT.  St  1896.  c.  6a,  tit  lOi.  arts.  5232a- 
5282n>,  concerning  collection  of  delinquent  tax- 
es and  relating  to  the  residents  of  unorganized 
counties  and  residents  and  nonresidents  of  or- 
ganized counties,  does  not  repeal  Acta  16th 
Leg.  c  133  (Rev.  St  1895,  arts.  5138-5153), 
referring  to  nonresidents  of  unorsaQized  coun- 
ties owning  land  therein  authorizing  the  Comp- 
troller to  assess  and  collect  such  taxes,  and 

Eiinting  out  the  method  to  be  pursued.— De 
ay  V.  Wolffarth,  154  S.  W.  1030. 

IX.  SALE  OF  X.AND  FOB  NONPAY- 
MENT OF  TAX. 

{630  (Ark.)  A  county  clerk's  certificate  AeU 
not  to  show  that  the  list  of  delinquent  lands 
was  published  weekly  for  two  weeks  as  required 
by  Kirby's  Dig.  }  7085.-Walter  v.  Swalm,  164 

s:  w.  611. 

I  685  (Ark.)  A  notice  of  application  for  the 
confirmation  of  a  tax  sale,  required  to  be  given 
by  Kirby's  Dig.  S§  662,  663,  664,  held  sufficient 
if  signed  by  petitioner's  attome7t  though  it  was 
also  signed  by  the  clerk.— Burbndge  r.  Qotsch, 
154  S.  W.  200. 

Failure  to  have  the  notice  of  an  application 
for  the  confirmation  of  a  tax  sale  signed  by  pe- 
titioners, as  required  by  Kirby's  Dig.  §  662,  was 
a  mere  irregularity,  which  would  not  invalidate 
the  confirmation  on  collateral  attack. — Id. 

That  petitioners  for  the  confirmation  of  a 
tax  sale  bad  not,  jn  fact  paid  taxes  on  their 
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lands  for  three  years  was  not  sufficient  to  show 
fraud  in  procunng  the  decree  of  confirmation, 
though  the  decree  recited  sndi  payment. — Id. 

XX.  TAX  TITLES. 
(B)  Tkx  Dsedji. 

{7S9  (Ky.)  Whei«,  under  Ey.  St.  |  4159, 
authorizing  a  sheriff  to  make  a  deed,  where  the 
auditor  of  accounts  is  not  directed  to  make  it, 
as  provided  in  section  4154,  and  section  4030, 
providing  that  such  a  deed  made  by  the  sher- 
iff on  a  Bale  for  taxes  shall  be  prima  facie  evi- 
deuce  of  the  regularity  of  the  sale,  the  sheriff 
executes  a  deed  to  one  not  the  purchaser  or  the 
assignee  of  such  purchaser,  tne  deed  Is  not 
prima  facie  evidence  of  title.— Hader  t.  Hatler, 
154  S.  W.  390. 

Xn.  FORFEITURES  AKD  PENALTIES. 

S  848  (Ky.)  Under  Ky.  St  f  4073,  the  state 
may  not  forfeit  lands  on  the  ground  of  a  fail- 
ure to  list  for  taxation  or  to  pay  the  taxes  for 
five  successive  years,  as  provided  by  Ky.  St  S 
407ek  (Acts  1906,  c.  22,  art.  3,  1  10).  when  for 
part  of  those  years  the  title  to  the  land  was 
in  the  commonwealth. — Buffum  t*  Common- 
wealth, 154  S.  W.  1082. 

TAX  DEEDS. 

8«e  Takattoo,  1  789. 

TEACHERS. 

See  Schools  and  School  Districts,  H  127,  135. 

TELEGRAPHS  AND  TELEPHONES. 

See  Eminent  IKxnain,  H  19U  202 ;  Telegraphs 

and  Telephones,  |  45. 

II.  REOUIJI.TION  AKD  OPERATIOK. 

{ 37  (Ky.)  A  telegraph  company  agreeing 
with  the  sender  of  a  message  to  deliver  it  to 
the  sendee  residing  outside  of  delivering  limits, 
and  to  collect  from  the  sendee  any  additional 
charges,  held  liable  for  nondelivery.- Postal 
Telegraph  Gable  Go.  v.  Tborntoiit  154  S.  W. 
UOO. 

145  (Tenn.)  In  a  suit  under  Acts  1885,  c 
66.  S  11,  for  penalties  for  failure  to  supply  tel- 
ephone facilities,  evidence  held  too  conflicting 
to  justify  a  peremptory  instruction  for  defend- 
ant—Cumberland Telephone  &  Telegraph  Co.  v. 
Hartley,  154  S.  W.  531. 

In  a  suit  under  Acts  1885.  c.  66,  f  11,  for 
penalties  for  failure  to  supply  telephone  facili- 
ties, evidence  held  to  support  a  rerdict  for 
plaintiff.— Id. 

The  use  of  a  "residence  telephone"  as  a  "busi- 
ness telephone,"  contrary  to  rules,  means  a  reg- 
ular, habitual,  and  substantial  use,  aa  distiu- 
guinied  from  an  occasional  and  incidental  use. 
-Id. 

Only  one  day's  penal^  can  be  recovered  for 
a  refusal  to  furnish  telephone  facilities,  in  vio- 
Ution  of  Acts  1885,  c.  66,  i  11.— Id. 

S  7 1  (Ky.)  A  verdict  for  $674  for  nondelivery 
by  a  telegraph  company  of  a  message,  thereby 
depriving  the  sender  of  the  privilege  of  attend- 
ing his  mother's  funeral,  will  not  be  disturbed 
as  exceesive. — Postal  TeleRraph  Cable  Cg.  v. 
Thornton,  lE^  S.  W.  1100. 

I  73  (Tex.Civ.App.)  Where  there  Ifl  snch  de- 
1^  in  tile  delivery  of  a  death  message  as  to 
prevent  the  addressee  from  reaching  the  place 
of  Interment  in  time  for  the  funeral,  Ms  failure 
to  make  an  effort  to  postpone  the  funeral  is  neg- 
ligence or  not.  according  to  the  circnmstance 
of  the  case.— Western  Union  Telegraph  Co.  t. 
Glass,  164  S.  W.  604. 

TENANCY. 

See  Landlord  and  Tmant 


TENANCY  IN  COMMON. 

See  Partition,  |  77. 

n.  BfUTUAL  RIGHTS,  DUTIES.  AHD 
LIABILITIES  OF  OOTEHAETS. 

S  15  (Tex-Civ.App.)  The  execution  of  a  deed 
by  a  tenant  in  common  and  its  recording  by  the 
grantee  who  took  open  and  adverse  possession 
thereunder,  and  paid  the  taxes,  was  notice  to 
the  other  cotenant  of  tiia  assertion  of  an  ad- 
verse cloim^Bobles  t.  BoUfls,  IM  8.  W.  230: 

TENDER. 

See  Cancellation  of  Instruments:  Release,  | 
24;  Vendor  and  Pun^iaser,  |  348L 

TESTAMENTARY  CAPACITY. 

See  Wills,  1148^ 

THEFT. 

See  Larceny. 

THREATS. 

See  Homicide,  |  800. 

.  TIMBER. 

See  Logs  and  Logging. 

TIME 

See  Appeal  and  Error,  ||  843,  621,  797:  Bni^ 
glarv,  I  24;  Criminal  Law,  |{  897.  96&  1082, 
1092;  Elections,  f  36;  Evidence,  {  17;  In- 
dictment and  Information,  {  87 ;  Inaunnoe,  f 
400;  Judicial  Sales;  Mechanics'  Liens.  M 
121,  132 ;  Mortgages,  S  319 ;  Municipal  Cor- 
poraticms,  {  362 ;  Trover  and  Conversion,  1 34. 

S  10  (Ido.)  Where  a  verdict  was  returned  May 
20th,  and  May  24tb  was  Sunday,  a  motion  for 
a  new  tzlal  filed  Ifoy  25th  was  in  timow— Ctoho 
T.  Missouri  Poc  Ry.  Co.,  154  S.  W.  80. 

TITLE. 

See  AdTerse  Possession :  Jadlcial  Sales:  Qnie^ 
togTltie;  8ales.|4T7;  Trespus.  |  27. 

TOOLS. 

See  Master  and  Servant,  {$  101,  102-129.  23Bu 

TORTS. 

See  Action,  »27,46;  Death;  Fraud;  Husband 
and  Wife,  {  205;  Libel  and  Slander;  Mu- 
nicipal Corporations,  H  791-822;  Negligence; 
Kuisance ;  Receivers.  |  146 ;  Tiespasi ; 
Trover  and  Conversion. 

I  2  (Ky.)  Where  an  action  is  bronght  in  this 
state  for  injuries  occurring  in  a  foreign  state, 
the  rights  and  liabilities  of  the  parties  are  de- 
termined by  the  laws  of  such  foreign  state.— 
Collins  T.  Nozfolk  &  W.  Ry.  Co.,  IMS.  W. 37. 


TOWNS. 


See  Adverse  Possession,  I  60 ;  Anpeal  and  Er- 
ror, S  232;  Criminal  Law,  1304;  Dedka- 
tiou,  fl  19,  61;  Hl^ways;  Uiuicipal  Cor> 


porations. 


TRADE  UNIONS. 


{  8  (Ey.)  The  oflicers  of  a  labor  anion  in  ex- 
ecuting an  agreement  with  a  railroad  company 
as  to  pay  and  regulations  of  employment  of  en- 
gineers are  not  agents  of  a  member  of  the  on- 
ion merely  because  he  is  such,  so  that  no  rights 
accrue  to  him  thereunder  by  reason  of  its  ex- 
ecution by  them.— Hudson  v.  Cincinnati,  N.  O. 
&  T.  P.  Ry.  Co.,  154  S.  W.  47. 

An  agreemrat  between  a  tabor  onion  snd  a 

I railroad  company  as  to  pay  and  regulations  of 
enqliqrmenC  of  an^neeii  aoonixas  legal  foro* 
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onljr  when  a  contract  of  emploTiiient  li  made 
with  zeferaHK  to  it  as,  a  usage.— Id. 

TRANSCRIPTS. 

Of  record.  Me  Appeal  and  Error,  f|  601,  71S. 

TRANSFERS. 

Bee  Corpomtioiu.  Si  117-128. 

TREES. 

See  Loe*  and  Losing. 

TRESPASS. 

See  BouDdaries,  fi  37;  Courts.  |  163 ;  Iiimlta- 
tion  of  ActioDfi,  §37:  Mines  and  Minerals, 
I  51;  Railroads,  St  276,  282;  Ueformation 
of  lustrumenti,  |  4S',  Venue,  f  8. 

X.  ACTS  OOirSTITUTIiro  TBESPAS8 
AND  UABIUTT  TKEBEFOB. 

I  I  (Tex.)  Trespass  does  not  arise  from  the 
mere  omission  to  do  a  duty;  it  must  be  an 
act  committed,  as  contradistingoiBhed  from 
an  act  omitted.— Elder,  Dempster  &  Oo.  t.  Sl 
Louis  SoatbweBtem  Ry.  Ca  of  Texas,  Iti  8. 
W.  975. 

S  10  (Mo.App.)  One  going  on  land,  without 
right  to  take  logs,  is  liable  for  trespass  to  the 
land,  though,  logs  being  persooalty,  trespass 
will  not  lie  for  tbelr  removal,  where  no  tres- 
pass on  the  property  of  another  is  committed. — 
Bergmann  v.  Vogt's  Adm'r,  154  S.  W.  449. 

i  12  (Mo.App.)  Though  defendant  did  not 
break  down  the  fence,  hia  act  of  entering  on 
premises  in  plaintiff's  possession,  without  hia 
consent  and  against  his  will,  was  a  trespass, 
HO  that  it  cannot  be  said  the  action,  instead  of 
being  for  trespass,  ahould  be  for  conversion  of 
the  logs  be  took  away.— Bergmann  v.  Vogt'a 
Adm'r,  154  S.  W.  449. 

II.  ACTIONS. 

(A)  RlsM  of  Aetton  and  Defeniiea. 

S27  (MaApp.)  Defendant,  in  trespass,  may 
dispute  the  possessory  right  on  which  plaintiff 
reliea  to  maintain  the  action  by  showing  the 
title  and  jtoSsesRory  right  is  in  nimselL— Berg- 
mann V.  Vogt's  Adm'r,  154  S.  W.  448. 

(B)  Vrlal,  JTBdvBieat,  anA  Review. 

{67  (Mo.App.)  Circnmstantial  evidence.  In 
an  action  for  trespass,  held  snfiicient  to  go  to 
the  jury  on  the  question  of  defendant  having 
broken  down  the  fence  of  a  pasture  from  which 
he  removed  logs. — Bergmann  v.  Vogt's  Adm'r, 
154  S.  W.  449. 

TRESPASS  TO  TRY  TITLE. 

See  Adverse  Possession,  S|  57, 114 ;  Appeal  and 
Error.  {  216;  Divorce,  S  S09;  Evidence,  §S 
07.  151,  471;  Homestead,  |  32;  .Tudgment, 
i  495;  Limitation  of  Actions,  |§  39,  73.  182; 
Trusts,  S  89;  Vendor  and  Purchaser,  §  2S8. 

I.  RIGHT  OF  ACTION  AND  DEFENSES. 

19  a'ex.Civ.App.)  Plaintiff,  in  trespass  to 
try.  title  on  showing  that  he  was  the  owner  of 
a  special  act  certificate  on  which  the  land  was 
located,  and  under  which  title  conveyed  by  the 
patent  inured  to  his  benefit,  he  was  entitled  to 
recover,  whether  the  title  he  legal  or  equitable. 
— Broussard  v.  Cruse,  154  8.  W.  347. 

n.  PBOCEEDINCW. 

1 25  (Tex.Civ..\pp.J  One  claiming  land  by  vir- 
tue of  a  certificate,  and  its  location  and  survey, 
through  patents  issued  to  the  heirs  of  the  orig* 
Inal  holder  has,  as  against  such  heirs,  the  legal 
title,  and  the  doctrine  of  stale  demand  has  no 


application,  even  if  the  heirs  have  an  equitable 
tit[e.-~BroUBiard  t.  Oruse,  164  S.  W.  347. 

8  40  (Tex.Giv.App.)  Deeds,  showing  title  to 
the  survey  in  which  the  land  in  controvers^r  was 
located  in  the  common  source,  held  admissible 
to  show  that  the  original  certificate  had  been 
transferred  to  such  common  sonrce,  though  they 
were  not  in  plaintiff's  chain  of  title,  nor  em- 
braced in  the  abstract.— Thompson  &  Tucker 
Lumber  Co.  v.  Piatt,  154  S.  W.  268. 

f4l  (Tez.Civ.App.)  In  trespaas  to  try  title, 
evidence  held  to  sustain  a  verdict  for  plaintiff 
on  the  facta.— -Thompson  ft  Tucker  Lumber  Co. 
V.  Piatt,  164  S.  W.  268. 

1 41  (Tex.Civ.App.)  A  plaintiff,  claiming  ti- 
tle and  possession  of  pioperty,  must  remove 
every  possibility  of  title  in  another,  and  not 
only  show  affirmatively  his  relationship  to  the 
person  under  whom  he  claims,  but  also  that  no 
other  heirs  exist  to  impede  the  descent,  and, 
to  do  this,  must  negative  the  coming  into  ex- 
istence of  such  other  heirs.- Steddum  t.  Kiriij 
Lumber  Co.,  164  S.  W.  278. 

§44  (Tex.Civ.App.>  In  trespass  to  try  title 
to  an  undivided  one-half  interest  in  land,  where 
plaintiff  as  a  half-brother  claimed  as  heir  of 
hia  father's  children  by  his  first  wife,  but  did 
not  show  that  the  wife,  after  a  divorce,  did 
not  remarry  and  have  other  children,  a  verdict 
for  defendant  was  properly  directed  for  his 
failure  to  show  a  denned  interesL—Steddum  v. 
Kirby  Lumber  Co.,  164  S.  W.  273. 

m.  DAICAOES,  USE  AND  OCCUPA- 
TION.  IMPROVEMENTS, 
AND  TAXES. 

§52  (Tex.Civ.App.)  In  an  action  to  recover 
land,  plaintiff  was  entitled,  as  a  matter  of  law, 
to  interest  upon  the  value  of  the  timber  unlaw- 
fully cut  by  defendant  from  the  time  it  was  tak- 
en.—Callen  V.  Collins,  154  S.  W.  673. 

TRIAL 

See  Adverse  Possession,  U  100,  115,  116;  Ap- 
peal and  Error,  e§  1^-302,  548,  688,  713, 
730,  731.  742.  760,  854,  8^,  882,  916,  028, 
966-1022,  1032,  1033,  1039,  1053,  1002,  1064- 
1070,  1097,  1140,  1177,  1195:  Breach  of  Mai^ 
riage  Promise;  Brokers,  i  88;  Burglary,  || 
3&  46 :  Carriers,  §§  137,  230,  320.  321,  ^47^ 
348;  Oomrirouiisc  and  Sottlement,  §  25;  ("V>n- 
tinuanct',  g  U ;  Coiitmcts.  S  170 :  i  'om>  ; 
Criminal  I-an,  J5  625-897,  lo::s-HK.l.  Kill], 
1152,  IIGO^;  Damages,  ff  KI,  I'Os.  I'l'i.  m:;, 
216;  Dismissal  and  Nonsuit;  Iiivnic,',  ii  144: 
Exceptinns.  Hill  of,  §  22  :  Forgery.  47,  48; 
( hiurnnty,  ^  SJ2 ;  llabt'iis  Corims,  S  117 ; 
Homestead,  S  57^;  Homicide,  §S  288-310, 
.332,340;  Intoxicating  Liquors,  8  239 ;  Judg- 
ment, 88  129,  463;  Jury;  Larceny,  88  40, 
77;  Limitation  of  Actions,  6  199:  Ix>tlpri<'«; 
Master  and  Hen-ant,  §§  103,  281!,  liss;,  'JS!!, 
291,  293,  295,  296;  Municipal  O)ri>orati<.ns, 
U  706,  822;  Negligence,  §§  136.  139;  New 
Trial,  140;  Noisance.  S  53  ;  Obstructing  .7u»- 
tice;  Parent  and  CSiild ;  Partition,  S  113; 
Perjury,  M  ,36,  38;  Pleading,  l_430;  Prohibi- 
tion :  Rflifroads.  81!  282.  3.V).  351.  446:  Rai)e. 

I  09:  Il.  fprpiice;  Sales.  ^  53,  182.  363,  364, 
.389.  3:is:  ShippiiiK.  !i§  13l',  1^7:  Spedac 
Performance,  I  123;  Stipulations;  Telfr- 
gra|>li8  and  Telephones,  g  45;  Trespass.  S  67; 
Trespass  to  Try  Title,  |  44:  Venue;  Wa- 
ters and  Water  Counes,  |S  178,  179;  WlUa. 

II  330,  400. 

XXL  OOVRSE  AND  OONDUOT  OF 
TBIAX.  IN  GENEBAL. 

8  25  {Tex.Civ.App.)  In  an  action  for  breach 
of  an  employment  contract,  etc.,  held  not  an 
abuse  of  discretion  to  refuse  to  permit  defend- 
ant to  open  and  close  the  argument,  where  de- 
fendant's answer  was  not  a  confession  and 
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avoldanoe.— Albrecht  Li«ao«U,  154  S.  W. 
354. 

S  S9  (Mo.)  Where  plaintiff's  eoanwl  had  done 
Dothin;  but  make  proper  objections,  remarks  of 
the  court  that  he  would  uot  be  permitted  to 
criticise  the  court's  conduct,  and,  if  he  did  so, 
would  be  punished  for  contsmpL  were  errone- 
ous and  prejudicial.— 8hei«id  t.  Brawer,  IM  S. 
W.  116. 

ABOUIIENTS  AND  OOHDUOT  OF 
OOUNSU. 

1 114  (Ho^App.)  Argument  of  counsel  which 
incorrectly  states  the  legal  effect  of  a  verdict 
for  plaiDdS  is  objectionable.— Hanninc  t.  Mc- 
Glure,  164  S.  W.  SOS. 

1 121  (Ky.)  Under  Civ.  Code  Prac.  |  316. 
which  providea  for  the  reading  of  an  affidavit 
as  to  what  an  absent  witness  would  testify  to, 
in  lieu  of  a  continuance,  it  was  improper  for 
plaintiff's  attorney,  after  having  consented  to 
uie  reading  of  such  an  affidavit,  to  refer  to  it 
in  his  argjment  as  that  of  the  opposing  attor- 
ney, ami  as  not  containing  matters  to  which 
the  witness  would  testify.— MadisonTifle,  H.  & 
E.  R.  Co.  V.  AUen,  154  S.  W.  6. 

i  122  (Tex.Civ.App.)  Where  defendant  testi- 
fied that  he  saw  his  codefendant  the  momiog  of 
the  trial,  it  was  not  error  for  plaintiff's  counsel 
to  comment  ui>on  his  failure  to  call  his  code- 
fendant to  the  witness  stand,  instead  of  using 
his  deposition.— Miller  v.  Bnrgess,  164  S.  W. 
591. 

I  127  (Tex.Civ.App.)  In  a  personal  injury  ac- 
tion it  is  reversible  error  for  plaintiff's  attorney 
to  attempt  to  show  over  objection  that  because 
of  indemnity  insuraoce  defendant  will  not  be 
required  to  pay  an^  judgment  rendered  against 
bim.  as  bj  asking  if  a  certain  person  who  pro- 
cared  statements  from  witnesses  was  not  a  rep- 
resentative of  an  indemnity  insurance  com- 
pany.—Fell  v.  Kimble,  154  S.  W.  1070. 

§  133  (Tex.Civ.App.)  Error  in  improper  ar- 
gument of  counsel  A«Id  cured,  where  the  court 
checked  counsel  and  orally  instructed  the  jury 
not  to  consider  the  argument,  and  defendant 
did  not  request  any  written  instruction  on  the 
matter.— Consumers'  Lignite  Co.  v.  Hubner, 
154  S.  W.  249. 

VI.  TAKUfO  CASE  OB  QtTESTIOV 
FBOH  JVRT. 

(A>  HmestloBs  of  Law  or  of  Vaot  In  Qen- 
«ral. 

1 136  (Ky.)  In  an  action  for  Injuries  a 
person  struck  by  a  railroad  train  in  West  Vir- 
ginia while  walking  on  the  tracks,  it  was  the 
duty  of  the  trial  court  to  determine  the  de- 
fetuant's  liability,  under  the  law  of  West  Vir- 
ginia, from  the  West  Vl^nia  decisions  offered 
In  evidence— Collins  v.  Norfolk  St  W.  Ry.  Co., 
164  S.  W.  37. 

1 143  (Ark.)  Where  the  evidence  was  conflict- 
ing on  the  material  issue,  the  court  properly 
refused  to  direct  a  verdict. — &t.  Louis  South- 
western  By.  Co.  v.  Britton,  154  3.  W.  215. 

1 143  (Tex.Civ.App.)  A  question  of  fact  is 
for  the  jni7,  where  the  evidence  is  conflicting. 
— Kiiby  Lnmber  Co,  v.  Gnnningham,  154  8.  W. 
288. 

(D)  DtPMtlOM  •t  Tevaiot. 

i  169  (Ark.)  The  trial  court  shoald  not  direct 
a  verdict  for  defendant  except  where,  conced- 
ing the  credibility  of  the  witoeespa  for  plain- 
tiff, and  iciving  full  effect  to  their  testimony 
and  the  Inierenees  therefrom.  It  clearly  appears 
tliat  plaintiff  is  not  entitled  to  recover.— St 
Loafs  Houthwestem  Ry.  Co.  v.  Britton,  154  S. 
W.  215. 

I  (89  (McApp.)  A  verdict  should  be  directed 
for  plaintiff  only  when  defendant^  evidence, 
vlvwed  In  the  most  favorable  light  and  without 
regard  to  plaintiff's  evidence,  Is  Insafiiclent  to 
sustain  a  verdict  for  defendant. — ^Dyer  T.  Cow- 
den,  164  8.  W.  166. 


vn.  xHSTHvonom  to  jvkt. 

(A)  PmvIbw  mi  Cmmrt  mmA  SWtr  tm  Bmm- 
•nU. 

i  191  (Ky.)  An  instrnction,  if  die  railroad 
cawineer.  after  seeing  plaintiff,  failed  to  use 

ordinary  care  to  stop  the  train  or  prevent  in- 
jury, to  find  for  plaintiff,  was  not  objectiona- 
ble, as  assuming  mat  he  saw  plaintiff,  where  in 
the  first  part  of  the  instruction  tlie  4]oestion 
whether  he  saw  plaintiff  was  submitted  for  the 
jury's  determination.— Louisville  &  N.  R.  Go.  v. 
Allen,  154  S.  W.  1095. 

i  191  (Mo.App.)  An  instruction  In  relation 
to  defendants'  counterclaim  for  damages  for 
breach  of  warranty  of  an  engine  sold  Aefd  not 
open  to  an  objection  that  it  aaamned  that  the 
person  who  directed  the  defective  installatiun  of 
the  engine  by  plaintiff's  representative  was  de- 
fendants' antborixed  agent. — Fairbanks-Horse  & 
Co.  V.  Mercario  Bros.,  164  8.  W.  420. 

1 191  (Mo.App.)  In  an  action  for  a  broker's 
commission  for  negotiating  a  contract  for  an 
exchange  of  land,  an  instruction  held  erroneous 
which  assumed  that  failure  of  the  other  party 
to  the  contract  of  exchange  to  clear  the  tiUe 
to  his  property  by  a  fixed  time  entitled  defend- 
ant to  cancel  the  contract  where  the  contrart 
gave  the  parties  a  reasonable  time  after  such 
time  in  which  to  perfect  title.— Duncan  v.  Tur- 
ner, 164  S.  W.  816. 

In  an  action  tor  a  broker's  commission  for 
negotiating  a  contract  for  an  exchange  of  land, 
an  instruction  held  erroneous  so  far  as  it  as- 
sumed that  it  was  an  actionable  wrong  fur 
the  broker  to  record  the  contract,  though  the 
same  was  valid,  after  receiving  notice  that  his 
principal  repudiated  the  contract — Id. 

i  191  (Tex.Civ.App.)  In  an  action  for  dam- 
ages to  a  idiipment  of  cattle,  an  inatmctiMi 
held  not  to  assume  negligence  and  conseqiiait 
damages  to  a  certain  number  of  cattle^ — Pecos 
&  N.  T.  By,  Co.  V.  Bishop,  154  S.  W.  305. 

i  191  (Tex.Civ.App.)  In  an  action  to  recover 
the  price  of  a  male,  evidence  that  the  mule  had 
the  glanders,  was  killed  by  the  county  authori- 
ties, and  was  of  no  value,  authorised  the  court 
in  its  charge  to  assume  that  the  mule  was 
worthless.— Csruthers  v.  Link,  164  8.  W.  330. 

}  194  (Tex.Civ.App.)  An  instruction  to  find 
that  M.  signed  his  name  to  the  contract  sued  on 
held  error  as  on  the  weight  of  evidence,  where 
M.  testified  he  had  not  done  so,  while  there 
was  other  evidence  tending  to  show  that  he 
did.— Danner  v.  Walker-8mtb  Co.,  154  8.  W. 
295. 

I  194  (Tex.Civ.App.)  An  instruction,  assum- 
ing that  the  alleged  rough  handling  by  a  carrier 
of  a  shipment  of  live  stock  was  negligence,  is  oa 
the  weight  of  evidence,  and  an  invasion  of  prov- 
ince of  the  jury.— Quanah,  A.  &  V.  By.  C&  v. 
Galloway,  154  S.  W.  653. 

{  194  (Tex.CivJipp.)  An  instmctioD  oo.the 
weight  of  the  testtmony  is  properly  refuaed.- 
St  Lonis  Soutiiwestem  I^.  Co.  of  Texas  v. 
Cavitt.  164  S.  W.  10e2. 

{  199  (Tez.Civ.App.)  An  instruction  that  the 
burden  was  upon  plaintiff  to  establish  by  pre- 
ponderance the  facts  necessary  to  recover,  but 
that  did  not  mean  that  he  was  required  to  in- 
troduce a  greater  number  of  witnesses  than  de- 
fendant, but  only  that  It  was  more  probable 
that  the  truth  upon  the  essential  facts  was 
with  bim  than  defendant,  held  erroneous  as  on 
the  weight  of  the  evidence. — Wells  Fsrgo  t 
Co.  Express  v.  Gentry,  154  3.  W.  363. 

I  199  (Tez.Civ.App.)  Where  a  bank  and  a 
compress  company  were  jointly  sued  for  fraud 
in  a  shipment  of  cotton,  a  request  that  the  jury 
should  not  conuder  any  evidence  indicating  a 
liability  of  the  bank  aa  against  tlie  CMnpress 
company  was  properly  refused  as  mlHnltting  the 
admisslbltity  of  the  evidence  to  the  iury.— 
Wichita  Falls  Compress  Co^  T.  W.  LT  Moody  & 
Co.,  164  S.  W.  1032. 


Digitized  by 


1299 


INDEX-DIOHI8T 


TrUl 


<B)  jr*e«Mlt7  mm*  tabfeet-Blatter. 

S2I9  (Mo.App.)  An  Instraction.  In  an  action 
against  a  hoBpltal  iwoprietor,  to  find  for  plain- 
tiff if  andi  pMvrietor  nMlected  promptly  and 
properly  to  treat  a  patienrs  injunea^  and  death 
resulted  therefrom,  without  defining  what  would 
constitute  proiii|)t  and  proper  treatment,  ahould 
not  have  been  given,— Dunnagan  t.  BriggB,  164 
8.  W.  42S. 

(C)  Form,  RcanlalteB,  mnd  Snflleieiier. 

{  244  (Mo.App.)  In  an  action  involving  the 
aoundnew  of  a  norse,  an  Instruction  that,  "even 
though  you  find  that  plaintiff  after  the  trade, 
offered  to  sell  wld  mare  and  represented  her  to 
be  sound,"  but  the  mare  was  in  fact  not  sound, 
etc.,  you  should  find  for  plaintiff,  keid,  under 
the  evidence,  not  an  improper  singling  out  of 
■jedal  facts.— Weaver  v.  RodaslU.  IM  8.  W. 

244  (Tex.Civ.App.)  An  instruction  reciting 
that  it  IB  tendered  by  plaintiff  as  the  general 
charge  of  the  court,  and  is  given  to  the  jury 
ae  such,  la  not  improper  as  KivinK  undue  prom- 
inence to  plalntifTB  claims.— Texas  Lumber  Mfg. 
Co.  V.  I'nnce,  154  S.  W.  231. 

(D)  Appllcmblllty  <o  Pleadlnss  mnd  BtI- 
dcnce. 

S  2S0  (Tez.Civ.App.)  The  court  should  not 
charge  on  an  issue  not  raised  by  either  the 
pleadingB  or  evidence.— Danner  v.  Walker- 
Smith  Co,,  154  S.  W.  295. 

1251  (Ky.)  Where  a  plaintiff's  pleading  pre- 
sented but  one  issue,  whether  he  was  rightfully 
prevented  from  finishing  his  contract,  and  ask- 
ed judgment  only  for  estimated  profits,  an  in- 
struction, allowing  him  to  recover  at  least  for 
the  reasonable  value  of  work  done  if  accepted 
by  the  defendant,  was  not  within  the  plead- 
ings.—F.  W.  Hunt  Contracting  Co.  v.  Tate, 
154  S.  W..  12. 

S25I  (Tex.Civ.App.)  Where,  in  a  materiat- 
man'B  action  against  *an  owner  for  lumber  fur- 
nished a  contractor,  the  petition  sought  to  re- 
cover through  estoppel  by  conduct,  an  inatruc- 
tion  given  held  erroneous,  in  that  it  did  not 
present  the  case  alleged  in  the  petition.— Marks 
v.  Jones,  154  S.  W.  618. 

Where  the  sole  issue  in  a  materialman's  ac- 
tion was  whether  defendant  was  estopped  by 
conduct  from  denying  liability,  the  court  prop- 
erly refused  to  instruct  upon  a  relation  exist- 
ing  between  the  parties  throogh  plaintiff's  hav- 
ing signed  as  surety  for  the  contractor.— Id. 

1 251  (Tex.Civ.App.)  In  an  action  for  con- 
version of  notes  delivered  to  a  building  contrac- 
tor for  work  not  performed,  and  transferred  to 
defendant,  it  was  error  to  charge  that  defend- 
ant was  liable  if  he  signed  the  building  bond 
and  had  not  repudiated  It  when  no  such  lia- 
bility  was  declared  on  in  the  petition.— Wilkir- 
soq  V.  Bradford,  154  S.  W.  691. 

1251  (Tex.Civ.App.)  When  the  alle|cations 
showed  that  the  earnmg  capacity  of  the  injured 
person  was  necessarily  impaired,  it  is  sufficient 
to  justify  a  submission  of  the  issue,  even  though 
It  has  not  been  alleged  in  terms  that  the  earn- 
ing (»pacity  was  impaired. — San  Antonio  Trac- 
tion Co.  v.  Cassanova,  154  8.  W.  1190. 

§  252  (Ky.)  In  a  railroad  employe's  action 
for  injuries  from  being  struck  by  a  backing  en^ 
gine  while  he  waa  crossing  the  track,  it  was 
not  error  to  instruct  that  it  waa  the  duty  of 
the  persons  in  charge  of  tiie  engine  to  keep  a 
lookout,  though  the  fireman  and  engineer  both 
testified,  without  contradiction,  that  they  were 
kwpini?  a  lookout— Cincinnati.  N.  O.  &  T.  P. 
Ry.  Co.  V.  Richardson,  154  8.  W.  408. 

i  252  (Mo.)  It  is  error  to  instruct  on  a  prop- 
osition of  which  there  is  no  evidence. — Modlael 
V.  KaysiuR  Iron  &  Foundry  Co.,  154  S.  W.  752. 

1 252  (Mo.App.)  In  an  action  for  death,  where 
there  was  no  gronnd  for  any  speculation,  con- 


jecture, or  guesswork,  a  requested  Instnuitioa, 
cautioning  the  jury  against  speculation,  con- 
jecture, and  guesswork,  and  that,  "if  unable  to 
determine  the  cause  of  death,  except  by  specu- 
lation, to  find  for  defendant,  was  properly  re- 
fused.~-Peperkom  v.  St.  Louis  Transfer  By. 
Co.,  154  S.  W.  836. 

f252  (Mo.App.)  In  an  action  a  broker 
for  commissions,  where  it  appeared  that  ha  had 
introduced  the  parties  who  consummated  the 
deal,  though  another  broker  had  assisted,  an 
instruction  that  if  the  trade  was  solely  made 
by  the  second  broker  and  defendant  had  paid 
him  therefor,  plaintiff  could  not  recover,  is  im- 
proper, being  inapplicable  to  the  evidence. — 
Weidemeyer  v.  Woodrum.  154  8.  W.  894. 

5252  (Tex.CiT.App.)  In  an  action  by  a  house- 
der  for  damages  by  the  negligent  operation 
ta  locomotives  in  a  railroad  yard  adjoining  her 
property,  a  chai^  on  the  careful  operation  of 
trains  held  properly  refused  as  having  no  sup- 
port In  the  evidence  and  in  view  of  a  charge 
given.— Missouri,  K.  &  T,  Ry.  Co.  of  Texas  v. 
Pasaons,  164  S.  W.  239. 

{ 252  (Tex.Civ.App.)  Where  the  evidence,  in 
an  action  for  breach  of  warranty,  was  connict- 
ing  as  to  whether  plalntttrs  empl^«a  put  up 
the  loacbioery  sold  as  defendant's  representa- 
tive had  directed  them,  a  requested  instruction 
that  if  plaintiff  bad  failed  to  comply  with  such 
directions  defendant  would  not  be  liable  waa 
improperly  refused.— Murray  Co.  t.  Putman, 
154  S.  W.  246. 

i  292  (Tez.CirjLpp.)  Where,  In  an  action 
against  a  steamship  company  for  dama^  to  a 
shipment  of  goods,  there  «««  some  evidence 
tending  to  show  that  the  dunage  was  partly 
caused  by  add  coming  in  contact  with  the 
goods  while  in  transit,  the  court  properly  in- 
structed on  this  ^ase  of  Um  case.— Mallory  8. 
8.  Co.  V.  G.  A.  Bahn  Diamond  &  Optical  Co., 
164  S.  W.  282. 

S252  (Tez.CiT.App.)  Instructions  in  a  serv- 
ant's action  for  personal  injuries  should  not 
have  submitted  grounds  of  negligence  which 
could  not  under  the  evidence  tiave  prozlmateily 
caused  the  injuries.— Kirby  Lumber  Co.  t.  Cnn- 
Dingham,  164  8.  W.  288. 

S  252  (Tez.Civ.App.)  In  an  action  for  damag* 
es  to  a  shipment  of  cattle,  where  the  evidence 
as  to  a  market  decline  during  the  delay  was 
conflicting,  held  that  a  refusal  of  defendant's 
requested  charge  that  the  evidence  showing  no 
decline,  plaintiff  could  not  recover  was  not  er- 
roneoaa- Pecos  &  N.  T.  Ry.  Co.  v.  Bishop, 
154  S.  W.  305. 

{252  frex.ClT.App.)  In  an  action  against  an 
express  company  for  damages  to  a  ahlpment.  It 
was  error  to  charge  that  the'  law  required  the 
express  company  to  transport  to  destination 
within  a  reasooable  time,  where  the  undisputed 
evidence  showed  that  the  shipment  was  trans- 
ported within  the  best  possible  time.— Wells 
Fargo  &  Co.  Ezpreas  t.  Gentry*  164  S.  W. 
363. 

S  252  (Tez.Civ.App.)  In  a  materialman's  ac- 
tion against  an  owner  for  lumber  furnished  a 
contractor,  an  instruction  that  plaintiff  could 
not  recover  more  than  the  value  of  the  lum- 
ber which  he  was  induced  to  furnish  by  a 
chan^  in  the  plans  of  the  house  held  properly 
refused,  where  there  was  no  evidence  ot  the 
amount  of  such  lumber. — Marks  v.  Jones,  1£4 
8.  W.  61& 

1252  (Tez.ClvjLpp.)  Where,  in  an  action  on 
an  account  more  than  two  years  old,  there  was 
no  evidence  of  an  agreement  fixing  the  time 
when  the  account  should  become  due,  it  was  er- 
ror  to  submit  to  the  jury  the  qnestiini  of  the 
existence  of  any  such  srreement— Toung  t. 
Sorenson  &  Hooper,  164  S.  W.  676. 

1 292  (Tez-ClvJlpp.)  An  instruction,  in  a 
servant's  action   for   personal  injuries,  not 
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founded  on  the  eridence  was  property  refosed. 
—Brown  Gracker  &  Candy  Ca  t.  Jobnaon,  154 
S.  W.  684. 

1252  (Tei.Civ.App.)  It  is  error  to  give  a 
charge  when  there  u  no  evidence  on  which  to 
base  it.— WilkirBon  t.  Bradford,  IM  S.  W.  691. 

1 252  (Tex.GiT.App.)  Where  bUla  of  lading 
covering  a  fraudulent  shipment  of  cotton  were 
admissible  against  both  defendants  bank  and 
compress  company,  an  instruction,  that  the 
jury  should  not  consider  as  against  the  com- 
press company  any  evidence  indicating  a  lia- 
bility on  the  part  of  the  bank,  was  properly 
refused.— Wichita  Falls  Compress  Co.  T.  W.  L. 
Moody  ft  Co.,  154  S.  W.  1032. 

1 253  (AtIc)  In  a  railroad  section  foreman's 
action  for  peivonal  injuries  from  alleged  neg- 
ligence after  discovering  peril,  an  instruction  as 
to  avoidable  injury  held  incorrect  in  that  it  took 
awa;  from  the  jury  the  questioo  of  the  engi- 
neers right  to  presume  that  plaintiff  would 
clear  the  track,  and  bis  judgment  that  he  had 
done  so.— St  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Mor- 
gan, 154  S.  W.  S1& 

{ 253  (Ky.)  Where  the  answer  in  an  action 
against  the  principals  and  surety  on  a  lease  con- 
tract did  not  present  any  issue  of  the  contract 
having  been  changed  without  the  surety's  knowl- 
edge or  consent,  the  court  properly  ignored  such 
matter  in  his  instructions.— Mudd  v.  Shroader, 
154  S.  W.  21. 

1 253  (Mo-App.)  In  an  action  for  a  broker's 
commiBUon  for  negotiating  a  contract  for  an 
exchange  of  land,  an  instruction,  which  anthor- 
i>ed  recovery  on  a  connterclaim  for  damages 
caused  by  tiie  broker  recording  the  contract, 
regardless  of  whether  he  made  fraudalent  rep- 
nsentadona  to  hidnce  the  principal  to  enter 
into  the  contract,  as  relied  upon  by  the  latter, 
was  erroneous.— Duncan  v.  Turner.  154  S.  W. 
816. 

§  253  (Mo.App.)  In  an  action  by  a  broker 
for  commlssiima,  an  inatraction  that  if  tiie  Jnry 
"should  find"  certain  foots,  whidi  were  in  fact 
admitted  by  defendant,  tiiey  might  find  for 
plaintiff,  was  improper  as  givioK  a  coloring  to 
the  case  prejudicial  to  plaintiff. — ^Weidemeyer 
T.  Woodnim,  154  S.  W.  804. 

(B)  Rcaaeats  w  Frar«n> 

ft  255  Crex.Civ.App.)  The  court  having  ad- 
tted  certain  correspondence  between  plain- 
tiff and  the  shipper  of  cotton  in  controversy 
on  plaintiiTs  promise  to  prove  a  conspiracy 
in  which  the  other  defendants  participated,  it 
was  the  duty  <Mf  plaintiff,  on  failing  to  prove 
the  conspiracy,  and  not  that  of  the  other  de- 
fttidantB,  to  request  an  instruction  limiting 
such  evideDce.- Wichita  Falls  Compress  Co.  v. 
W.  L.  Moody  &  Oa,  154  S.  W.  1032. 

{260.  A  refusal  of  Instmctions  covered  by 
those  given  is  not  error. 

— (Ky.)  East  Tennessee  Telephone  Ca  T.  Jef- 
fries, 154  S.  W.  1112 ; 
(Ma  App.)  Manning  v.  McGlnre,  154  B.  W. 
803. 

S  260  (Ark.)  Requested  instruction  in  a  pas- 
senger's actioD  for  injuries  held  properly  refus- 
ed, as  covered  by  an  Instruction  given.— St 
Ixniis  Sonthweatem  I^.  Co.  t.  Britton,  154  S. 
W.  215. 

1 260  (Mo.)  A  requested  instruction,  in  an 
action  afrainst  a  city  for  death  due  to  a  de- 
fective sidewalk,  held  properly  refused  as  cov- 
ering merely  the  same  ground  as  an  Inatmction 

fiven.~Benton  t.  City  of  St  Lonli,  154  S.  W. 
73. 

I  260  (Tex.)  It  is  not  error  to  refuse  a  re- 
qneat  to  charge,  where  the  change  given  submits 
III  robatance  the  Issue  presented  by  the  request 
^•^Bastem  Ry.  Co.  of  Kew  Mexico  v.  Llttlefield, 
154  S.  W.  54.3. 

{260  (Tex.  Civ. App.)  Refusal  of  instractioo 
held  proper  because  covered  by  the  general 


charge.— Mallory  S.  B.  Co.  t.  O.  A.  Bahn  Dia- 
mond &  Optical  Ca.  164  S.  W.  282. 

1260  (Tex.Civ.App.)  Where  the  chai^  giv 
en,  including  one  requested  by  defendant,  aufli- 
cientiy  instructed  as  to  damages,  the  conrt  wft* 
not  required  to  repeat  an  inatraction  thereon. — 
Pecos  &  N.  T.  Ry.  Go.  T.  Blabop»  154  W. 
806. 

{  260  (Tex.Civ.App.)  A  reqneated  chane  in 
an  action  for  injury,  applying  the  law  of  con- 
tributory negligence  or  assumption  of  risk  in  a 
specific  way,  which  called  the  attention  of  the 
jury  to  such  defense,  should  be  given,  though  tbe 
court  charged  on  snch  issue;  ft  not  haTinK 
grouped  the  facte  and  applied  the  law  iJiM^to 
as  fully  as  in-  the  requested  special  charge. — 
Texas  Co.  v.  Strange,  154  S.  W.  327. 

1 260  (Tex.Oiv.App.)  A  requested  Inatmction 
held  sufficiently  covered  by  the  diarn  glveii. 
— WMtern  Union  T^egraph  Go.  t.  Ouua,  154 
S.  W.  604. 

{260  (Tez.Civ.Apn.)  Where  a  charge  on  aa- 
anmed  risk  was  anfflcient,  a  refnsal  <a  the  ape- 
cial  charge  wu  not  error.r-MiBaoari.  K.  ft  T. 
Ry.  Co.  of  Texas  t.  Hedric,  154  S.  W.  633. 

I  260  (Tex.Civ.App.)  On  an  issue,  as  to  which 
the  evidence  is  conflicting,  it  is  the  court's  du- 
ty, on  request,  to  present  affirmatively  tbe  nes- 
ative  aide  thereof,  tbongh  it  has  been  negatively 
presented  In  the  main  chane.— Overland  Aoto- 
mobile  Co.  v.  Buntyn,  154  S.  W.  654. 

{  260  (Tex.Civ.App.)  Where  the  evidence  was 
conflicting  as  to  tbe  immaturity  and  lack  of 
experience  of  ptaintifTs  son,  and  the  court 
charged  that  the  burden  of  proof  on  the  whole 
case  was  on  plaintiff,  and  not  to  find  for  her 
unless  they  believed  that  her  son  possessed  such 
immatarit7  and  lack  of  experience  as  wonld  re- 
lieve liim  from  Mb  neglteoice,  it  was  not  error 
to  refnae  an  tnatmctlon  which  specifically 
placed  the  bnrden  of  proof  on  plaintiff  as  to 
this  particular  issue.— Hill  Connty  Cotton  0^1 
Co.  V.  Oathings,  154  S.  W.  664. 

1 260  Crex.01v.App.)  Where  the  court  has  iu- 
stmcted  the  jury  as  to  a  particalar  issue,  a 
party  la  not  entitled  to  a  repetition  of  such  in- 
structions.— Brown  Cracker  ft  Candy  Co.  t. 
Johnson,  154  S.  W.  6S4. 

S  260  (Tex.Civ.App.)  Where  contributory  n^ 
Ilgence  was  fully  and  fairly  submitted  in  the 
charge  as  given,  there  was  no  error  in  refusing 
a  special  instruction  on  tbe  Issue.— Yellow  Pine 
Paper  Mill  Co.  v.  Wright  154  S.  W.  1168. 

{261  (Tex.Giv.App.)  Where  the  same  aheet 
of  paper  contains  a  requested  instruction  which 
is  erroneous,  and  one  wh{r>h  is  not.  tbe  entire 
paper  may  be  refused.— Western  Ut^on  Tcte- 
graph  Co.  v.  Glass,  154  S.  W.  604. 

{261  (Tex.Civ.App.)  Defendant  under  the 
pleadings  and  evidence,  being  entitied  to  have 
the  issue  of  contributory  negligence  submitted, 
it  waa  error  not  to  charge  thereon ;  the  charge 
requested  thereon,  though  incorrect  being  suf- 
ficient to  direct  tiie  mind  of  the  court  to  the  is- 
sue.—Quanah.  A.  &  P.  Ry.  Co.  T.  Galloway. 
154  S.  W.  653. 

<0)  OoBstraotloB  mnd  Operstloa. 

1 295  (Tex.Civ.App.)  In  an  action  for  inju- 
ries to  a  servant  instmctions  on  assumption 
of  risk,  when  considered  as  a  whole,  kdd  not 
misleading.— Missouri,  K.  A  T.  Ry.  Co.  of  Tex- 
as V.  Hedric,  154  3.  W.  633. 

{296  (Ark.)  The  giving  of  a  correct  instruc- 
tion will  not  cure  the  error  in  a  defective  one: 
the  jury  having  no  correct  guide. — Marianne 
Hotel  Co.  V.  Livermore  Foundry  ft  Machine 
Co.,  154  S.  W.  052. 

S  296  (Ky.)  Refusal  of  an  Instmetion  Uiat 
an  engineer,  approaching  a  crossing,  was  not 
bound  to  keep  a  lookout  on  a  parallel  highway, 
and  that  defendant's  doty  to  plaintiff,  whose 
horse  was  unmanageable,  did  not  arise  until  his 
peril  was  discovered,  held  cured  by  Instruction 
that  jury  should  find  for  defendant^  unless  the 
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engineer  saw  plaintiff  in  time  to  avoid  the  in- 
iury.— LouiflviUe  &  N.  K.  Co.  v.  Allen,  154  S. 
W.  10G5. 

§  296  (Mo.App.)  In  a  suit  for  services  rendered 
plaintiffs'  grandmotber,  an  instrnction  to 
allow  their  value,  less  a  sum  admitted  to  be  due 
the  grandmother's  estate  for  rent,  which  it  was 
claimed  recognized  the  relation  as  being  that 
of  landlord  and  tenant,  and  destroyed  the  pre- 
sumption that  the  services  were  gratnitons, 
arising  from  the  fandl;  relation,  conla  not  have 
prejudiced  defendant  in  view  ox  an  inBtroction 
clearly  stating  such  presnmption.— Lambert  v. 
Hodgdon,  154  S.  W.  450. 

1296  (Tex.Giv.App.)  Confusing  instructions 
on  eontnbatoiT  negligence  Acid  cured  by  other 
Instructions,  iniich  speciScally  told  the  jury  to 
find  for  defendant  if  plaintiff  failed  to  use  ordi- 
nary care.— Trinity  &  B.  V.  By.  Co.  v.  Mc- 
Cune,  154  S.  W.  237. 

Vm.  CUSTODY.  OOmiVOT,  AND  DE- 
LIBEHATIOH8  OF  JURY. 

1313  (Tex.Civ.App.)  Written  communications 
between  the  foreman  of  the  jury  and  the  judge 
while  the  jury  were  in  retimnent  in  a  room 
opening  from  the  courtroom,  the  door  of  which 
was  in  view  of  the  court,  held  a  substantial 
compliance  with  -the  statute,  providing  that 
commiinicationB  between  the  judge  and  the  jury 
■hall  1>e  In  open  court.— Wichita  Falls  Com- 

Jress  Go.  T.  W.  li.  Moody  &  Co.,  154  S.  W. 
032.   

IX.  VEBDICT. 
CA)  Gsnevml  Terdlet. 

S33I  (Tex.Civ.App.)  A  verdict,  "We  find  the 
defendant  guilty  of  negligence,  due  to  impru- 
dent starting  of  the  car  from  which  G>  was 
violently  thrown,"  and  fixing  damages,  was  suf- 
ficient to  support  a  judgment,  although  the 
facts  found  therein  might  accord  with  some 
other  theory  not  submitted. — San  Antonio  Trac- 
tion Co.  V.  Corley,  154  S.  W.  621. 

S  333  (Mo.App.)  Plaintiff,  under  the  issues 
and  instructions,  being  entitled  to  a  verdict  for 
a  certain  amount  or  nothing,  one  for  a  less 
amount  cannot  stand.— Witty  v.  Saling,  164  S. 
W.  421. 

i  334  (^f  o.App.)  Where,  in  an  action  for  a 
balance  due  from  a  bank  on  an  account,  the 
complaint  prays  for  interest,  if  the  Jury  find 
for  plaintiff,  the  question  of  interest  is  within 
the  issues  of  tlie  case,  although  the  court  does 
not  submit  such  question  to  the  jury.— Bieder- 
man  v.  Interstate  Trust  &  Banking  Co.,  164  S. 
W.  843.  • 

i  334  (Tex.C3v.App.)  A  verdict  for  a  certain 
amount  and  interest  was  not  erroneous,  though 
the  instructions  failed  to  mention  interest, 
where,  as  a  matter  of  law,  the  plaintiff,  if  en- 
titled to  recover  at  all,  was  entitled  to  recover 
interest.— Mallory  S.  S.  Co.  v.  O.  A.  Bahn 
Diamond  &  Optical  Co.,  154  8.  W.  282. 

(B)  Speolal  iBtervovstorleB  and  FlBdlns*. 

8  349  (Ky.)  Under  Act  May  15,  1886  (Acts 
1885-^,  c.  1170),  repealing  so  much  of  Civ. 
Code  Prac.  1883,  |  827,  as  permits  special  Ter- 
dicts,  out  providing  that  the  coart  may,  in  its 
discretion,  direct  the  jury  to  find  a  separate 
general  verdict,  special  interrogatories  are  prop- 
erly refused,  where  the  issues  are  few,  and  thej 
would  only  tend  to  confuse  the  jury.— East  Ten- 
nessee Tdephone  Co.  t.  Jeffries,  164  8.  W. 

§  350  (Tex.Civ.App.)  It  is  proper  to  refuse 
to  submit  an  issue  not  made  by  either  the 
pleadings  or  the  evidence.— Barker  t.  Johnson, 
164  S.  W.  608. 

1 355  (Tex.Civ.App.)  In  an  action  to  set 
aside  a  default  judgment  on  a  bond  given  un- 
der a  claim  of  property  levied  on  as  belonging 
to  another,  a  finding  held  a  sufficient  determina- 
tion of  an  issue  whether  plalntifrs  decedent  used 


due  diligence  to  employ  an  attorney  to  repre- 
sent him  Id  the  trial  of  the  right  of  property 
groceedlnga.— Barker  v.  Johnson.  164  S.  W. 

X.  TBIAI.  BT  OOXTST. 

(A)  HearlMV  mnd  DotemlastloB  •<  OavM. 

1 373  (Mo.)  Instructions  have  no  place  in  pro* 
ceedings  in  equity,  and  the  refosal  to  give  In- 
Btructfona  bearing  only  on  a  count  in  equity 
was  not  ezTor.— SaUweil  t.  Bell,  164  S.  W.  86. 

TROVER  AND  CONVERSION. 

See  Carriers,  f  03;  Courts,  |  121;  Election 
of  R^edies,  f  3;  SBtoppe).  J  30;  Interost, 
1  38;  Mecbaidea'  liena,  flwr;  Trial,  |  261? 

I.  ACTS  CONSTITUTIITO  OOHVER- 
SlOir  AHD  I.IABIIJTT 
THEBEFOB. 

i  1 1  (Tez.Civ.App.)  Where  notes  were  deliv- 
ered on  a  contractor's  agreement  to  erect  a 
house  and  pay  the  owner  a  certain  sum,  and 
to  buy  material  of  a  lumberman  aware  of  the 
agreement,  and  the  contractor,  without  perform- 
ance, transferred  the  noted  to  the  lumberman, 
the  latter  was  not  liable  as  for  conversion  by 
refusing  to  deliver  them  and  appropriating 
them  to  his  own  use.- Wilkirson  v.  Bradford, 
154  S.  W.  691. 

XL  AGTXOBS. 
(A)  RlsU  «f  Aotloa  snfl  Defems«s. 

i  13  (Tex.Civ.App.)  "Trover"  is  an  action  to 
recover  damages  for  the  conversion  of  specific 
personal  property.— Tiefel  Bros.  &  Winn  r.  Max- 
well, 154  8.  W.  S19. 

(B)  Jnrtsdtetloii,  Parties,  Pifellmliiarr 
Pr<ie«edlBv>>  and  Plemdlny. 

1 32  (Ky.)  In  conversion  by  wrongfully  tak- 
ing personalty,  demand  and  refusal  before  suit 
need  not  be  alleged. — Joseph  Goldberger  Iron 
Co.  V.  Cincinnati  Iron  &  Steel  Co.,  154  S.  W. 
374. 

134  (Ky.)  Plaintiff  in  trover  need  not  show 
the  precise  day  of  the  conversion,  but  may  re- 
cover upon  proof  that  it  was  committed  on  a 
day  different  from  that  all»ed.^oseph  Gold- 
berger Iron  Co.  V.  Ginclnnatf  Iron  &  Steel  Co., 
154  S.  W.  374. 

§34  (Tex.CIv.App.)  Defendant  in  conversion 
cannot,  under  a  general  dental,  show  his  sub- 
rogation to  the  lien  of  a  stranger.— Baisham  t. 
Robertson,  164  S.  W.  1066. 


TRUST  DEEDS. 


See  Mortgages. 


See  Bankruptcy. 


TRUSTEE. 
TRUSTS- 


See  Assignments  for  Benefit  of  Oedltors; 
Banks  and  Banking,  J  130 ;  Divorce,  {  309 ; 
Estoppel,  11  49.  74:  Fraudulent  Conveyances, 
H  178,  m :  Limitation  of  Actions,  I  108; 
Vendor  and  Forchaaer,  |  180 ;  Wills,  S  267, 
601. 

I.  CBEATIOir,  EXISTENCE.  AHD  TA^ 
LXDXTT. 
(A)  BxprcsB  Trusts. 

1 1  (Ky.)  While  an  imperfect  gift  Inter  vivos 
cannot  be  sustained  as  a  trust,  where  a  trust 
is  intended  it  will  not  be  defeated  because  not 
good  as  a  gift  Inter  vivos.— St.  Catherine's  Ceme- 
tery V.  Fidelity  Trust  Co.,  154  S.  W.  20. 

IS  17.  18  (Ey.)  An  express  trust  in  personalty 
may  be  created  by  parol.— St.  Catherine's  Ceme- 
tery V.  Fidelity  Trust  Co.,  154  S.  W.  20. 
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S  20  (Ky.)  TruBts  created  by  tiie  positive  act 
of  the  parties  by  eome  writing  expressly  point- 
ing oat  the  property,  persons,  and  purposes  of 
the  trust,  are  called  direct  or  "express  trusts," 
in  cODtradifltinctfon  to  those  Implied,  presumed, 
or  construed  by  law  to  arise  from  the  transac- 
tions of  the  parties.— St.  Catherine's  Cemetery 
V.  Fidelity  Trust  Cck,  154  8.  W.  29. 

i  21  (Ky.)  No  particular  formality  la  required 
for  the  creation  of  a  trust,  and,  where  the  trust 
is  required  to  be  in  writing,  it  is  sufficient  if  it 
sets  out  the  terms  of  the  trust  with  sufGcient 
certainty  to  render  it  enforceable.— St.  Cather- 
ine's Cemetery  v.  Fidelity  Trust  Co.,  154  S.  W. 
29. 

{301/2  (Mo.)  A  person  coming  into  possession 
and  Control  of  property  of  another,  is  a  trustee 
with  reforence  thereto.— Dibert  v.  D'Arcy,  154 
S,  W.  1116. 

1 35  (Ky.)  A  person  acquiring  title  to  prop- 
erty may  create  an  enforceable  express  trust 
therein  expressly  agreeing  to  hold  in  trust 
for  another  or  to  convey  to  him.— St.  Catherine's 
Cemetery  t.  Fidelity  Trust  Co.,  164  S.  W.  20. 

(B)  Revaltlnar  Trasts. 

S  80  (Tex.Civ.App.)  A  mere  lender  of  money 
used  in  purcbasiog  land  conveyed  to  the  borrow- 
er can  claim  do  resulting  trust  in  his  favor. — 
Jordan  v.  Jordan,  154  S.  W.  359. 

{  89  (Tex.Clv.App.)  In  trespass  to  try  title  a 
verdict  finding  that  defendant  D.  did  not  par- 
chase  for  plaintiff's  benefit  Add  sastaiaed  by  the 
evidence.— Hume  v,  Daney,  154  S.  W.  255. 

§89  (Tex.Civ.App.)  In  an  action  to  declare  a 
trust  in  land  purchased  by  defendants'  dece- 
dent with  money  furnished  by  plaintiff,  evi- 
'  dcnce  held  to  show  that  the  money  was  lent  tc 
decedent,  and  that  he  purchased  the  property 
for  himself.- Jordan  v.  Jordan,  154  S.  W.  359. 

H.  GONSTBUOTIOK  AKD  OPERA- 
TION. 
(A)  In  Gea«nU. 

I  M  2  (Mo.)  Where  a  trust  is  created  and  de- 
fined by  contract,  it  will  be  construed,  in  cases 
of  doubt,  favorably  to  preserve  the  interest  of 
the  beneficiary.— Dibert  v.  D'Arcy,  154  S.  W. 
1116. 

IT.  ICAHAGEBIEirT  AlfP  DISPOSAL 
OF  TRUST  PBOPEBTT. 

X  171  (Mo.)  The  acts  of  a  trustee  must  be 
judced  in  each  case  by  the  facts  and  circum- 
stances—Dibert  V.  D'Arcy,  154  S.  W.  1116. 

1206  (Ky.)  Where  beneficiaries  in  a  trust 
reued  on  the  trustee,  their  mere  recognition  of 
a  mortgage  executed  by  them,  based  on  their 
confidence  in  him,  was  not  conclusive  on  the 
validity  of  the  mortgage  or  of  the  consideration 
expressed.— Angel  v.  Wood,  154  S.  W.  1103. 

Where  a  trustee  and  a  third  person,  named 
as  mortgagee  in  a  mortgage  given  by  the  ben- 
eficiaries, kept  a  joint  account  in  a  bank,  and 
the  payments  on  the  mortgage  were  made  by 
the  trastee  to  himself  and  the  third  person  joint- 
ly, the  trustee  was  UaUe  for  orerpayments  on 
toe  mortgage  debt.— Id. 

ULTRA  VIRES. 

See  Con>oratioiiB,  |  S88. 

UNDUE  INFLUENCE. 

See  Deeds,  81  T2,  196,  203 ;  Wills,  fi  166. 

UNITED  STATES. 

See  Appeal  and  Error,  i  871:  Courts,  i  868; 
Blvidisnce,  i  84. 

VACATION. 

See  Judgment,  H  89^  468. 


VALUE. 

See  Courts.  S  170;  Damages,  f  174:  EMdence. 
S  113;  Exchange  of  Property,  I  S;  Wit- 
nesses, I  92. 

VARIANCE. 

See  Pleading.  S  430. 

VENDOR  AND  PURCHASER. 

See  Appeal  and  Error, Ji  283,  1056;  Brokers: 
Covenants,  |  78;  Deeds;  I>ower,  |  46: 
Estoppel,  88  35,  74 ;  Execution,  f  141 ;  Exec- 
utors and  Administratoi-s,  §8  327,  383  :  Fraud. 
88  14,  60;  Frauds,  Statute  of,  8  115;  Judg- 
ment, 88  17,  671 ;  Limitation  of  Actions,  f 
108:  Sales;  Subrogadon,  |  10;  Trusts,  H 
80,  89. 

tV.  PERFOBMAVOB   OF  OOMTRACT. 

(A)  TItl*  mm*  Batate  of  Veater. 

8  130  (Tex.GivApp.)  Where  a  grantor  had 
been  deeded  land  with  a  covenant  to  grant  a 
strip  for  a  street,  but  he  platted  the  whole  is- 
to  lots,  although  such  covenant  did  not  provide 
for  forfeiture  for  nonperformance,  such  strip 
was  in  the  nature  of  a  trust,  and  there  was 
such  a  cloud  on  lots,  including  such  strip  as  to 
render  the  title  unmarketable. — Dupree  v.  Sav- 
age, 154  S.  W.  701.' 

BIGHTS  AMD  lIABIUnES  OP 
PABTIBS. 

(B)  As  to  Third  P«nana  In  Qeaeral. 

8  212  (M.O.)  Where  the  owner  of  land  had 
previously  conveyed  it  to  another  by  valid  con- 
veyance before  he  purported  to  convey  It  to  de- 
fendant's grantor,  defendant  acquired  no  title. 
—Graves  v.  Qiapman,  154  S.  W.  61. 

(C)  Bona  Plde  Parahaaera. 

8  242  (Tex.)  The  interest  of  a  person  in  land 
purchased  by  himself  and  others,  where  bis 
name  does  not  appear  among  the  grantees,  is 
an  equity,  and  the  burden  Is  on  him  to  nbov 
that  a  purchaser  bad  notice  of  his  equity,  or 
did  not  pay  a  valuable  consideration.— Teagar- 
den  v.  R.  B.  Godley  Lumber  Co..  154  S.  W. 
973. 

VI.  REMEDIES  OF  TEHDOB. 

(A)  lfl«a  and  Recoverr  of  Land. 

1 265  (Ky.)  Grantors  heJd  estopped  to  sssert 
a  vendor's  lien  on  underlying  minerals,  as 
against  the  grantee's  vendee,  through  bavios 
executed  a  letter  of  release.— E^ahins  v.  Drane, 
154  S.  W.  7. 

8  274  (Tex.Civ.App.)  Breach  of  a  warrant) 
deed  arising  from  the  existence  of  an  outstand- 
ing mortgage  held  no  defense  to  an  action  by 
the  grantor  to  enforce  a  vendor's  lien. — Hoy  v. 
Peacock,  154  S.  W.  677. 

1288  (Tex.Clv.App.)  If  the  proceedings  in  a 
suit  to  enforce  a  vendor's  lien  were  void,  those 
claiming  under  the  purchaser  could  not  recover 
the  land  in  trespass  to  try  title,  without  pay- 
ing, or  offering  to  pay,  the  purchase  mooey  se- 
cured by  the  lien^— Gibson  t.  Oppenheimer,  IM 
8.  W,  694. 

(B)  Aetlona  for  Parohaae  Honer> 

I  302  (Ky.)  Where,  upon  the  sale  of  land  br 
plaintiff  to  defendant,  defendant  agreed  to  exe- 
cute to  plaintiff  a  note  for  plaintiff's  interest 
in  her  mother's  dower,  in  addition  to  the  re* 
cited  consideration,  plantiff's  only  remedy  upon 
defendant's  failure  to  do  so  was  for  spedfie 
performance  to  compel  the  execution  of  the 
note.— Worley  v.  Curd,  154  S.  W.  909. 

{315  (Ky.)  In  an  action  for  the  remainder  oi 
the  purchase  price  of  land,  evidence  Mi  to 
show  that,  in  addition  to  consideration  recited 
in  tiie  deed,  defendant  agreed  to  execute  U 
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plaintiff  a  note  for  plaintiff's  interest  In  her 
mother's  dower,  payable,  "without  Interest," 
on  her  mother's  death,  and  not  with  Interest, 
u  claimed.-Worler  t.  Curd.  164  S.  W.  909. 

Vn.  REMU>IE8  OF  FUlftCHASER. 
(B)  AetlOB*  t«r  Bveaoli  «f  Contrmot. 

f  345  (Ky.)  Where  defmdant  coTenanted  to 
ronvey  land  in  fee  simple,  it  is  no  defense 
that  plaintiffs  knew  of  defects  in  the  title.— 
Jenkins  t.  Hamilton,  164  S.  W.  937. 

1 348  (Ky.)  In  an  action  for  breach  of  con- 
tract to  convey  lands  in  fee  simple,  where  de- 
fendant only  bad  a  contract  with  the  owner 
for  a  conveyance,  and  his  tender  of  a  deed  had 
been  refused  for  defects  in  the  owner's  title, 
the  owner  cannot  make  himself  a  party  and 
bring  in  other  parties  so  as  to  quiet  his  title.— 
Jenkins  v.  Hnrailton,  154  S.  W.  937. 

8  35 1  (Ky.)  The  measure  of  damages  in  an 
action  for  breach  of  a  contract  to  convey  is 
the  difference  between  the  contract  price  and 
market  value  at  the  time  for  .conveyance. — 
Jenkins  t.  HamUton.  154  S.  W.  937. 

VENUE. 

See  Action,  i  45;  Appeal  and  Error,_S|  106, 
291;  Criminal  Law,  H  784,  829;  IVrgery, 
i  23. 

I.  HAT1TRE  OB  SUBJECT  OF  AOTION. 

f8  (Tex.Civ.ADp.)  Under  Bev.  Civ.  St.  1911, 
art.  18^0,  subd.  9,  providing  that  do  person  shall 
be  sued  out  of  the  county  of  bis  domicile  ex- 
cept where  the  foundation  of  the  suit  is  for 
some  civil  trespass,  when  suit  may  be  brought 
in  the  county  in  which  it  is  committed,  or  in 
the  county  of  defendant's  domicite,  a  "trespara" 
U  an  active  wronf,  as  distinguished  from  mere 
negligent  omission  of  duty,  and  includes  the 
negligent  running  of  a  yacht  80  S8  to  cut  the 
ciible  of  another,  and  thereby  destroy  it. — Wins- 
low  V.  Gentry,  154  S.  W.  260. 

XL  DOinCII.E  OR  BE8IDEN0E  OF 
PABTtBS. 

S22  (Tex.Civ.App.)  Where  plaintiff  purchased 
R  claim  against  defendant  C.  with  a  warranty 
by  the  (iRsignnr,  in  good  faith,  that  plaintiff 
knew  that  in  doing  so  he  was  assistiag  the  as- 
signor to  have  the  cifee  tried  in  the  county  of 
the  assignor's  residence  did  not  show  a  fraudu- 
lent device  to  defeHt  C's  cl«im  of  privilege. — 
Carutbers  v.  Link,  154  S.  W.  330. 

§22  (Tex.Civ.App.)  WHiere  a  railroad  com- 
pany was  pnipprly  joined  with  other  defendants 
in  a  suit  for  fraud  arisiue  out  of  the  issuance 
of  bills  of  ladinf?  for  half  bales  of  cotton  as 
full  bales,  the  fact  that  it  might  subsequently 
be  held  that  the  railroad  company  was  not 
liable  did  not  show  a  fraudulent  joinder,  so 
as  t<r  entitle  the  other  defendant  to  object  that 
the  railroad  company  was  joined  to  enable  the 
plaintiff  to  sue  in  the  county  in  which  such 
otber  defendant  did  not  reside. — Wichita  Falls 
Compress  Co.  v.  W.  L.  Moody  &  Co.,  354  S. 
W.  1032. 

S  26  (Ky.)  T'nder  Giv  Code  Proc.  B  76,  re- 
Oniring  an  action  against  a  defendant,  who  may 
be  proceeded  against  by  warning  order,  to  lie 
brought  in  a  county  in  which  he  has  prop- 
erty, and  section  61,  permitting  plaintiff  to 
serve  summons  on  defendant,  if  found  in  the 
state,  though  a  warning  order  was  prevlou^ 
entered,  construed  with  sections  78  and  79, 
\cldi  that  an  action  on  a  note  was  properly 
brought  in  a  county  in  which  a  defendant, 
proceeded  against  by  warning  order,  had  prop- 
erty, upon  service  upon  him  in  any  county  m 
the  sUte.— Campbell  v.  Males  Co.,  164  8.  W. 
918. 

S  32  (Tex.Clv.App.)  Defendant  waived  a  plea 
of  privilege  to  be  sued  in  the  county  of  his  resi- 


dence by  failing  to  call  the  plea  to  the  trial 
court's  attention  during  the  term  at  which  it 
was  filed  and  by  asredng  to  a  eontinnancsb  and 
by  attempting  to  set  up  a  canae  of  aietioa 
against  other  parties,  and  having  them  brou^t 
into  the  suit  long  after  the  plea  was  acted  upon 
by  the  trial  conrt— Lupton  v.  Willmann,  154  S. 
W.  261. 

Where,  in  an  action  by  a  buyer  of  com  to  re- 
cover for  its  damaged  condition,  the  seller 
waived  any  right  to  be  sued  in  another  county, 
it  was  immaterial  where  he  lived  or  whether  tiie 
contract  was  in  writing,  as  aCectinr  the  right 
to  roe  In  the  oonn^  where  if  was  brooght— Id. 

VERDICT.  . 

See  Appeal  and  Error,  ||  1001-1022:  Criminal 
Law.  if  875.  956,  im;  New  Trial,  »  66- 
77;  Trial.  M  331-356. 

VERIFICATION. 

See  Pleading,  {f  290-301. 

VESTED  REMAINDERS 

See  Remainders. 

VICE  PRINCIPALS. 

See  Malta  and  Servant,  |  190l 

VILLAGES. 

See  Municipal  Cbrpwationi. 

VINDICTIVE  DAMAGES. 

See  Damagee,  {  91. 

WAGES. 

See  Master  and  Swvant,  |  T& 

WAIVER. 

See  Appeal  and  Error,  H  644,  1078;  Appear- 
ance :  Criminal  Law,  l{  897,  1134 ;  Damages, 
I  162;  Insurance,  S|  371,  388,  392,  400: 
Limitation  of  Actions,  $  199;  Mechanics* 
Liens,  {  214;  Parent  and  Child:  Pleading, 
e  406;  Soles,  SI  50,  176,  370,  379,  477,  479; 
Venue,  {  32. 

WARNING  ORDER. 

See  Venne.  |  26. 

WARRANTY. 

See  Covenants,  |  78;  Sales,  SS  27»-284.  428- 
447. 

WASTE. 

See  Chattel  Mwigagee,  |  281. 

WATER-CLOSETS. 

See  Constitutional  Taw,  H  241,  248;  Railroads, 
SS  224,  226,  264;  Statutes,  S  47.  ' 

WATERS  AND  WATER  COURSES. 

See  Damages,  SS  174,  217;  Eminent  Domain, 
S  9;  Limitation  of  Actions,  U  30,  55;  Mu- 
nicipal Corporations,  §8  791,  800;  Navigable 
Waters ;  Nuisance,  SS  ^9,  50. 

H.  HATITRAL  WATER  COVBSBS. 
(A)  Riparian  Rlsht.  in  Generml. 

S39  {Tex.Civ.AppL)  All  land  abutting  upon  a 
running  stream  is  "riparian"  as  to  that  part  of 
the  survey  which  lies  within  the  watershed  of 
the  stream.— Matagorda  Canal  Oow  t.  Marltham 
Irr.  Co..  154  S.  W.  117& 

S  40  (Tex.Civ.App.)  In  view  of  Rev.  St.  1895, 
art.  3117,  prohibiting  the  ilow  from  being  di- 
verted to  the  prejudice  of  riparian  owners  in 
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absence  of  consent  or  condemnation  of  their 
rightB,  and  article  3119.  providing  that  the 
iirBt  in  time  is  the  first  in  right  among  appro- 
priators,  riparian  rights  are  superior  to  any 
statutory  riglit  of  appropriation. — ^Matagorda 
Canal  Co.  T.  Markham  Irr.  Co..  154  8.  W.  1176. 

1 44  CL'ex.Civ.App.)  The  rights  of  riparian 
owners  to  use  water  of  a  stream  for  irrigation 
are  equal  as  between  npper  and  lower  owners; 
the  water  being  proportioned  in  accordance 
with  the  number  of  acres  of  riparian  land  own- 
ed by  each.— Matagorda  Canal  Co.  t.  Markham 
Irr.  Co.,  154  S.  W.  1176. 

i  49  (Tez.Cir.App.)  Where,  In  a  suit  between 
irrigation  companies  to  enjoin  defendant  from 
taking  water,  the  issuance  of  the  injunction 
would  have  greatly  injured  the  crops  of  defend- 
ant's tenants,  and  it  la  not  cleariy  shown  that 
it  would  have  appreciably  increased  pUintlfTs 
water  supply  or  that  its  tenants  needed  a  great- 
er amount,  a  temporary  injunction  was  proper- 
ly denied.— Matagorda  Canal  Co.  v,  Markham 
Irr.  Ga,  164  8.  W.  1176. 

In  an  action  between  irrigation  companies  to 
enjoin  defendant  from  taking  water  from  a  riv- 
er, defendant's  water  tenants,  some  of  whom 
daimed  riparian  rights,  were  necessary  par- 
ties.—Id. 

In  a  suit  between  irrigation  companies  to  en- 
join defendant  from  improperly  taking  water 
from  a  river,  other  irrigation  plants  who  might 
also  be  improperly  taking  water  are  not  neces- 
sary parties;  it  not  being  necessarr  to  make 
tbem  parties  in  order  to  adjust  the  equities  be- 
tween plaintiff  and  defendant— Id. 

If  the  water  supply  of  plaintiff  irrigation  com- 
pany was  not  Butficient  because  another  irriga- 
tion company,  other  than  defendant,  was  taking 
with  plaintiff's  consent  more  water  than  it 
was  entitled  to  receive,  defendant  could  not  be 
held  responsible  for  the  shortage  In  plaintiffs 
water  supply,  and  itself  enjoined  from  taking 
water. — Id. 

TXZ.  OOXVETAHOES  AMD  OOH- 
TBAOTK. 

1 153  (Tei.CIv.App.)  Rev.  St.  1895,  art.  3117, 
providing  that  the  flow  of  a  stream  shall  not 
be  diverted  to  the  prejudice  of  riparian  owners 
unless  they  (Kinsent  to  the  diversion  or  their 
riparian  rights  are  condemned,  recognizes  rights 
as  capable  of  being  separated  from  the  owner- 
ship of  the  land  by  purchase  or  condemnation. — 
Matagorda  Canal  Co.  v.  Markham  Irr.  Co.,  154 
a  W.  11T6. 

Tm.  ABTIFIOtAI,  PONDS,  BESBR- 
VOIBS,  AND  CHANNELS,  DAMS, 
AND  IXOWAOE. 

S  178  (Ark.)  Where  plaintiff  sued  a  railroad 
company  for  injuries  to  crops  caused  by  over- 
.  flow  of  water  obstructed,  bia  offer  to  prove 
permanent  damages  to  the  land,  the  pleadings 
having  raised  the  issue  whether  the  improve- 
ment was  permanent,  was  in  time,  and  the  re- 
fusal of  the  court  to  permit  him  to  prove  the 
amount  ot  the  permanent  damages  and  in  di- 
recting a  verdict  for  bim  was  erroneous.- Mc- 
Allister V.  St.  Louis,  L  M.  &  S.  By.  Co.,  154 
S.  W.  186. 

{  178  (Ark.)  The  measure  of  damages  forin- 

Jary  to  land  by  diverting  water  into  a  bayon 
y  the  constructioB  of  a  ditch,  thereby  over- 
flowing the  land  and  causing  permanent  injury, 
was  the  difference  between  the  market  value  of 
the  land  before  and  after  the  construction  of 
the  ditch.— St  Louis.  I.  M.  Se  S.  By.  Co. 
Miner,  154  S.  W.  966. 

it  179  (Ark.)  Where,  in  an  action  against  a 
railroad  company  for  injuries  to  crops  on  ad- 
jacent land  caused  by  overflow  of  water  ob- 
structed by  the  company,  the  pleadings  and  the 
•widenee  raised  the  issue  of  a  permanent  im- 
}«rovement  cauidng  the  damaces,  the  amount  of 
l«rmu»nt  damages  to  the  uaA  auist  be  sub- 


mitted to  the  jury.— McAlUsto-  t.  St  Loafs,  L 
M.  ft  &  Ry.  Co.,  154  S.  W.  186. 

IZ.  PUBUO  WATEB  KumT. 
(A)  DomeatlA  mnA  ManleipKl  Pnmo»ea. 

S203  (Mo.)  The  fixing  of  water  rates  Is  a 
governmental  power,  superseding  private  con- 
tracts fixing  such  rates.— State  ex  reL  St.  Jos- 
eph Water  Co.  v.  Geiger,  154  8.  W.  486. 

Persons  in  territory  added  to  a  municipality 
are  entitled  to  water  from  a  water  company  at 
the  rate  fixed  by  ordinance,  notwithstanding 
previous  contracts  fixing  a  higher  rate. — Id. 

That  a  water  main,  laid  l>efore  the  cnty  ex- 
tended its  limits,  bad  no  hydrants  connected 
with  it  as  was  the  case  with  mains  extended 
under  the  city  ordinances,  does  not  entitle  the 
company  to  a  higher  rate  than  that  fixed  bj  oc^ 
dlnance.— Id. 


WAYS. 


See  Easements. 


WEAPONS. 

See  Homicide,  |  200. 

WILLS. 

See  Descent  and  Distribution;  Execntors  and 
Administrators;   Infants,  i  113. 

H.  TESTAKENTART  OAFAOITT. 

1 43  (Mo.)  Mental  unsoundness  such  as  will 
constitute  testamentary  incnpocity  may  be  pro- 
duced by  excessive  use  of  narcotica  and  mor- 
phine.—Naylor  T.  McRuer,  154  a  W.  772. 

{  50  (Mo.)  One's  mental  capacity  to  make  a 
will  is  tested  by  his  ability  to  understand  tlie 
ordinary  affairs  of  life,  the  value  and  extent  of 
his  property,  tbe  number  and  names  of  the  per- 
sons  who  are  the  natural  objects  of  his  bounty, 
their  deserts  with  reference  to  their  condoct 
and  treatment  of  him.  their  capacity  and  neces* 
sities.— Naylor  v.  McRuer,  154  S.  W.  772. 

{  55  (Mo.)  Evidence  A«M  to  sustain  a  finding 
of  mental  incapacity  of  testator.— Naylor  t.  &Ce- 
Rner,  164  8.  W.  772. 

IV.  BEQUI8ITE8  AND  TAUDITT. 
(F)  Hlstske,  Undue  Imflneaoa,  mnA  Prmad, 

S  1 66  (Mo.)  Evidence  AeM  to  sustain  a  find- 
ing that  undue  Influence  was  exercised  over  tea- 
tator.-rNaylor  T.  McBott,  164  8.  W.  772. 

V.  FBOBATE.  ESTABX.ISH1IENT.  AND 
ANNULMENT. 
(P)  Parties  mnd  Process  or  Hotlee. 

{267  (Mo.)  On  contest  of  a  will  which  gan 
trust  income  to  testator's  children  and  on  theii 
death  to  their  natural  hdrs,  testator's  grand- 
children are  not  necessary  parties:  his  children 
being  still  aliT&— Naylor  T.  McBner,  IM  8. 
W.  77Z 

(D  Hearing  or  Trial. 

{330  (Mo.)  In  a  will  contest,  an  Instruction 
on  testamentary  capacity  held  not  error  against 
defendants.— Naylor  v.  McRuer,  164  S.  W.  772. 

In  a  will  contest,  an  instruction  that  the 
burden  was  on  defendants  to  show  that  testa- 
tor was  of  sound  mind  when  he  executed  the 
will  fceid  correct— Id. 

(K)  Review* 

{ 400  (Mo.)  A  finding  in  an  action  to  contest 
a  will  will  not  be  disturbed  on  appeal  if  it  is 
sustained  by  substantial  evidence;  tbe  cpediUl- 
ity  of  the  witnesses  and  the  weight  of  tne  evi- 
dence being  for  the  Jury. — Naylor  t.  McRuer, 
154  8.  W.  772. 

VL  CONSTBVCnOV. 

(A)  GenenU  R«Ie». 

f44l  (BCa)  Circumstances  surroundlnc  tbs 
eieeution  of  a  will  may  be  taken  into  ctHwUenp 
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tion  in  finding  testator's  Intention.— Conut  T. 
Cornet,  154  S.  W.  121. 

1 470  (Mo.)  In  construing  a  will  tbe  intention 
of  the  testfttot  will  be  determined  from  reading 
the  entire  wilL— Comet  v.  Comet,  164  S.  W. 
121. 

A  will  should  be  constraed,  it  possible,  so  as 
to  KiTe  fall  force  snd  effect  to  evez?  paragraph. 
—Id. 

(B)  Dealvnatloa  of  DeTiaeM  mad  Iiesa> 
t«es  and  Their  R«iipeetiT«  aimves* 

1498  (Ey.)  Where  land  was  devised  to  tiie 
wife  of  testator's  son,  remainder  to  her  de- 
scendants hy  such  son,  the  word  "descendants" 
was  used  in  the  sense  of  children  who  took  a 
vested  remainder;  and  on  the  son's  death  tbe 
children  and  the  widow  coald  convey  the  fee. 
— Slote  T.  ReisB,  154  8.  W.  406. 

f  506  (Uo.)  A  begaest  of  income  over  to 
"natural  heirs"  of  specified  persons  was  a  be- 
quest to  their  children;  sucb  intent  of  testa- 
tor appearing  from  the  context  of  the  wilL— 
Kaylor  v.  McKuer,  154  S.  W.  772. 

(D)  Deaerlptlon  at  Propartr* 

S  561  (Ky.)  A  devise  of  testatrix's  "farm"  is 
properly  constraed  as  embracing  all  her  lands 
which  consisted  of  two  adjoining  tracts  of  84 
and  24  acres,  respectively. — Morehead's  Bz'r  t. 
France,  154  S.  W.  378. 

(Mi  Ifatar*'  of  Bstates  aafl  latcvosts  Or«« 
ated. 

§  597  (Ky.)  Where,  after  a  construction  of  the 
entire  will,  there  is  doubt  whether  a  lesser  es- 
tate was  intended  to  be  created,  the  will  will 
be  constraed  as  passing  a  fee.— Parrish  v.  Burk- 
ley,  154  S.  W.  11. 

{597  (Mo.)  Where  the  words  at  the  beginning 
of  a  will  clearly  show  an  intention  of  the  testa- 
tor to  devise  the  entire  estate  absolutely  to  the 
first  donee,  tbe  estate  will  not  be  cut  down  by 
subsequent  ambigaoas  worda.— Comet  t.  Comet, 
154  S.  W.  121. 

{600  (Ky.)  A  devise  to  testator's  widow,  with 
power  to  dispose  of  the  estate  devised  both  dur- 
ing her  lifetime  and  at  her  death,  gives  her  tbe 
fee.-Angel  v.  Wood,  154  S.  W.  1103. 

1 601  (Ky.)  Where  an  estate  ia  devised  in  fee, 
a  gift  over  what  is  left  or  not  disposed  of  by 
the  first  taker  is  void.— Angel  v.  Wood,  154  S. 
W.  1108. 

S  601  (Ho.)  A  will  constraed,  and  held  to  give 
testator's  son  G.  an  alienable  fee-simple  title 
in  an  undivided  one-seventh  interest  of  testa- 
tor's estate  in  trast  daring  his  life  and  after  his 
death  to  descend  .to  bis  heirs  at  law,  and  not 
merely  to  create  a  spendthrift  trust  for  life. — 
Cornet  v.  Cornet,  154  S.  W.  121. 

%  607  (Ky.)  A  will  construed  to  be  an  at- 
tempt to  vest  an  estate  tall  in  the  testator's 
nephew,  and  AeM  to  vest  the  faa  in  him.— Par- 
rish T.  Burkley,  154  S.  W.  11. 

S6I6  (Ky.)  Where  testator's  widow,  who, 
under  the  will,  took  a  life  estate,  coupled  with 
an  unlimited  power  of  sale,  conveyed  the  prop- 
erty to  another,  the  vendee  took  such  title  to 
the  property  as  the  testator  had,  as  against 
those  to  whom  the  will  gave  such  of  testator's 
estate  as  remained  unsold  at  the  death  of  his 
wife.— Gobs  v.  Withers,  154  S.  W.  398. 

{616  (Ky.)  Where  a  life  estate,  with  power 
of  disposition,  is  devised,  a  gift  over  u  the 
part  of  the  estate  not  disposed  of  la  valid.— An- 
gel V.  Wood,  164  S.  W.  1103. 

Where  testator  gave  all  his  estate  to  his  wife, 
and  provided  that  one-half  of  what  was  left  at 
her  death  should  go  to  his  brothers,  the  other 
half  to  be  diapoaed  of  by  her,  she  acquired  only 
a  life  estate.- Id. 


tWi  Toated  o>  OoatlaaoHt  Batatos  and  la- 
tevesta. 

1 634  (Ky.)  Where  land  was  devised  to  the 
wife  of  testator's  son,  remainder  to  her  "de- 
scendants" by  sucb  son,  the  children  bom  to 
them  took  vested  remainder,  which  became  fix- 
ed on  the  son's  death.— Slote  v.  Reiss,  154  S. 
W.  405. 

(I)  Aetloaa  to  Ooastrae  Wills. 

I  695  (Ky.)  Where  an  administrator  of  a  wid- 
ow, entitled  under  her  husband's  will  to  a  life 
estate  with  power  of  disposition,  brought  suit 
to  settle  her  estate,  the  .construction  of  the 
husband's  will  involved  In  the  controversy 
could  be  litigated  under  a  cross-petition  in  the 
action.— Angel  v.  Wood,  164  S.  W.  1103. 

1 706  (Ky.)  The  action  of  the  court  in  a  suit 
for  the  construction  of  a  will  and  for  partition 
tietween  the  beneficiaries  in  allowing  attorneys' 
fees  is  not  reviewable  where  the  attorneys  arc 
not  parties  to  the  appeal.— Angel  v.  Wood,  154 
S.  W.  1103. 

VH.  RIGHTS  AND  UABII.ITISS  Or 
DEVISEES  AMD  LEGATEES. 

(A)  Hatare  of  Tltlo  aad  Rivhts  la  Oea- 

oral. 

{  740  (Ky.)  Where  a  widow  conveyed  real  es- 
tate to  two  of  her  husband's  brothers  in  consid- 
eration of  their  relinquishing  their  rights  un- 
der her  husband's  will  to  the  remainder  in  half 
his  property  undisposed  of  by  the  wife  at 
her  aeatn,  and  then  devised  the  remainder  to  a 
niece  and  her  husband  for  life,  with  remainder 
to  their  children,  the  beira  of  the  husband's 
third  brother  were  entitled  only  to  one-sixth  of 
what  remained  at  the  wife's  death.— Angel  v. 
Wood,  154  S.  W.  1103. 

(B)  Spceldo.  DemoaBtrmtlTe,  aad  Goaeral 

Devises  and  Beunests. 

1754  (Ky.)  A  bequest  of  "all  notes,  bonds, 
cash  in  hand  or  in  bank"  makes  the  subjects 
of  the  gift  sufficiently  susceptible  of  identifica- 
tion to  render  it  a  specific  bequest. — ^More- 
head's  Ex'r  V.  France,  164  S.  W.  ^78. 

(D)  BleotlOB. 

{801  (Ky.)  Under  Ky.  St.  {  1403,  the  right 
of  the  widow  of  a  testator  to  exempt  articles 
upon  her  renunciation  of  the  provisions  of  the 
will  relates  back  to  the  testator's  death;  and. 
if  disposed  of  in  the  meantime  by  the  executor 
without  her  consent  or  the  direction  of  the 
court,  he  ia  liable  to  her.- Franzell's  Ex'r  v. 
Franzell,  164  S.  W.  912. 

<P)  I<evaeles  Charged  oa  Propertr^  Bs- 
fate,  or  Xalereat. 

{820  (Ky.)  A  will  constmed  and  held  to 
make  legacies  payable  out  of  the  proceeds  of 
the  remainder  in  fee;  title  of  the  legatees  vest- 
ing at  death  of  testatrix,  but  payment  thereof 
being  deferred  until  sale  of  the  land  as  direct- 
ed by  the  wilL— Morehead's  Ex'r  v.  France, 
154  S.  W.  87a 

(Q)  Debts  of  Testator  aad  laoaHbraneca 

oa  Provertr* 

{  827  (Ky.)  Where  a  will  makes  no  provision 
for  the  payment  of  testator's  debts  out  of  his 
real  estate,  and  disposes  of  all  his  personalty, 
the  legatees  take  their  bequests  charged  with . 
the  payment  of  inch  debts.— Morehead's  Ex'r 
V.  France,  154  S.  W.  37& 

WITNESSES. 

See  Affidavits;  Appeal  and  Error,  {  971:  Con- 
tinuance, H  22.  26.  35,  46;   Criminal  Law, 

g 641.  594.  596.  697,  603,  614.  780,  936: 
vidence;   Jury,  i  97:   Perjury;   Trial,  H 
121,  122. 
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TL  COUPETEirOT. 

(A)  Cap«el«r  mna  4aallflo«tlona  tm  Gm- 
evaX. 

S  40  (Mo.)  It  WM  not  error  to  admit  evidence 
of  a  prosecutrix  who  was  nine  years  ot  age,  ob- 
jected to  on  the  ground  that  ahe  was  too  young, 
even  though  her  evidence  showed  dullness. — 
State  V.  Sylies.  154  8.  W.  1130. 

852  (Ark.)  Under  Kirby'a  Dig.  f  3095,  iield 
that,  on  an  issne  of  execntion  of  a  note,  it  was 
proper  to  exclude  defendant's  vife's  testimony 
that  he  did  not  execute  the  note;  she  not  hav- 
ing acted  as  his  airent.— Caffey  t.  Alliaon,  1S4 
S.  W.  202. 

164  (Tex.Cr.App.)  Under  Code  Cr.  Proc 
1911,  arts.  794  and  796,  a  wife,  in  a  prosecu- 
tion against  the  husband  for  inoest  with  tiie 
wife's  daughter  by  a  former  husband,  may  not 
testify,  though  since  divorced,  that  she  was 
pregnant  at  the  time  of  the  offense,  to  show 
the  likelihood  that  accused  committed  the  of- 
fense.—Vickers  V.  State,  364  S.  W.  578. 

<B)  Parties  mad  Peraons  Xmt«Fe««ed  la 

I  Kveat. 

S  92  (Mo.App.)  An  attorney  who  renders  pro- 
fessional services  is  a  competent  witness  as  to 
the  value  of  such  services.— Troll  v.  Prudential 
Ins.  Co.  of  America,  154  S.  W.  868. 

(C)  Teatlmsar  of  Psrttea  «r  Persona  Im- 
tcveated,  for  or  anlnst  Kepreaeii<«- 
tlvea,  Sarrlvora,  or  Bnoeeaaora  la  Title 
or  Iat«re«t  «f  Persona  Deeeaaed  or  la- 

eompeteat. 

I  139  {Tex.CiT.App.)  Bev.  Civ.  St  1911.  art 
3(KK>,  disqualifying  a  party  to  a  suit  by  an  ad- 
ministrator to  testify  to  a  transaction  with  or 
statement  by  decedent,  etc.,  held  not  to  pre- 
vent a  surety  on  a  claim  bond  given  by  dece- 
dent from  testifying  in  an  action  to  set  aside 
a  default  judgment  on  the  bond  that  decedent 
told  him  that  the  property  belonged  to  him; 
the  surety,  being  a  party  to  the  jadgment 
sought  to  be  vacated,  bnt  not  the  suit  in  which 
the  testimony  was  given. — ^Barker  t.  Johnson, 
154  S.  W.  609. 

g  139  (Tei.Civ.App.)  Under  the  express  pro- 
visions of  Rev.  St  1895,  art.  2302,  plaintiff, 
in  an  action  against  the  executor  and  Qeirs  of 
a  decedent,  could  not  testify  in  her  own  behalf 
relative  to  n  verbal  agreement  with  decedent. 
— Boidera  v.  Dooley,  154  S.  W.  614. 

SI44  (Ky.)  Under  Civ.  Code  Prac.  {  606. 
fiubuc.  2,  a  grantee  in  a  deed  by  a  decedent 
cannot  testify  as  to  its  delivery  by  decedent, 
where  no  representative  of  the  decedent  nor 
any  one  interested  in  his  estate  had  testified 
against  him  with  reference  to  such  delivery. — 
Wilson  V.  Sutton.  354  S.  W.  3M. 

i  ISO  (Tex.Civ.App.)  Where  defendant  and 
her  husband  executed  a  deed  of  community 
property  to  plaintilf,  after  which  the  hnsband 
died,  devising  his  half  of  the  remaining  com- 
munity property  to  defendant,  an  action  to  re- 
form the  deed  alleging  omission  of  property 
was  not  against  defendant  as  heir  or  lenl  rep- 
resentative of  decedent  within  Rev.  Civ.  St. 
1911.  art.  3690.  relating  to  testimony  as  to 
transactiona  with  decedents. — Harry  v.  Hamil- 
ton, 154  S.  W.  637. 

I  181  (Mo.)  A  party  l»  disabled  to  tettlflr 
where  the  other  party  to  the  transaction  is 

dead  only  when  the  testimony  Is  offered  in  hts 
own  behalf,  or  on  behalf  of  those  in  privity 
and  is  objected  to,  and,  if  not  objected  to,  the 
witness  may  testify.— Conrey  t.  Fratt,  154  S. 
W.  749. 

(O)  Coaadontlal  Relatloaa  aa«  Prlvileved 
ContMonlcattoaa. 

S20I  (Tex.Civ.App.)  It  w«a  not  error  to 
permit  a  party  to  prove  by  the  other  party  on 
cross-eznmination  that  his  attorney  had  read 
to  him  ■.  deposition  made  In  prior  proceedings 


in  the  case;  such  matter  not  bdng  ft  prlvil^- 
ed  communication  between  attorney  and  ctUnL 
— Daniter  t.  Walfcer-Smltb  Co.,  IM  &  W. 
296. 

m.  EJUumrAnon. 

(A)  TalclBv  TeatliaoB7  la  Qoaend. 

{240  (Tex.Civ.App.)  The  question,  "Wa»  it 
or  not  necessary  for  the  safety  of  car  repair- 
ers to  have  a  ladder  with  spikes  in  Che  t>ottom 
of  It?"  was  not  leading.— Missoi^  K.  &  T.  By- 
Co.  of  Texas  T.  Hedrfc.  154  S.  W.  633. 

1 242  (Tex.Cr.App.)  Leading  questions  may 
be  asked  for  tbe  purpose  of  refreshing  a  wii- 
nesB'  recollection.— Wilson  v.  State,  1&4  S.  W, 
671. 

S244  (Tex.Cr.App.)  The  court  may.  in  its 
discretion,  permit  leading  questions  to  be  ask- 
ed an  unwilling  witness  in  a  criminal  case- 
Wilson  V.  State,  154  S.  W.  571. 

i248  (Tex.CivApp.)  Where  witness  was 
ed  if  a  shipment  of  cattle  was  not  handled 
with  reasonable  care,  an  answer  that  witness 
accompanied  the  sfaipmrat  part  of  the  way,  and 
with  one  exception  never  saw  a  train  handled 
so  roughly,  held  responsive. — Pecos  &  N.  T. 
Ry.  Co.  V.  Bishop.  154  S.  W.  305. 

IV.  OBBPmiJTT,  ZKFE&OKBEElfT. 
OOVTBABIOnOV.  AHD  OOB^ 
BOBOBAVIOir. 
(B)  Cbaraeter  aad  Coadaet  of  Wltaeaa. 

1 337  (Mo.Ai>p.)  An  accused  who  takes  tbe 
stand  may  be  impeached  by  proof  that  he  bears 
the  reputation  in  the  community  of  t)eing  gnilty 
of  offenses  analogous  to  that  for  which  be  is 
being  tried.— State  v.  Gbinn,  154  S.  W.  805. 

8  337  (Tex.Cr.App.)  EMdence  that  aomscd 
had  served  a  term  in  the  penitentiaiy  was  ad- 
missible to  impeadi  his  credibility;  the  timt- 
of  sentence  and  service  not  being  too  remote.— 
Simpson  v.  State,  154  S.  W.  999. 

§  345  (Tex.Cr.App.)  A  witness  may  be  im- 
peached by  showing  that  he  has  been  indicted, 
or  is  then  under  indictment  on  a  felony  charge. 
—Ellis  V.  State,  154  S.  W.  1010. 

§361  (Tex.Civ.App.)  Where  one  of  the  de- 
fendants in  her  testimony  several  times  refer- 
red to  the  testimony  of  £iaiDtiff  as  untrue,  evi- 
dence  supporting  plaintiff's  reputation  for  truth 
and  veracity  was  admisdble.- Hearn  t.  Har- 
less,  154  S.  W.  613. 

(O)  lalerest  and  Bias  of  Witaeas. 

{  372  (Ter.Cr.App.)  In  a  prosecution  for 
homicide,  it  was  proper  to  permit  the  state  on 
cross-examination  of  an  important  witneSB  for 
accused  to  ask  him  whether  he  had  not  asked 
certain  others  the  morning  after  the  killing  if 
they  bad  heard  any  one  say  that  witness  was 
implicated  to  prove  bias  and  proindice.— Green 
v.  State,  154  8.  W.  1003. 

(D)  lueonalateat  Stataaneata  br  Witacsa. 

§383  (Tex.Civ.App.)  Testimony,  tn  an  actioD 
for  personal  injury,  as  to  an  agent  of  defend- 
ant telling  plaintiff  after  the  accident  not  to 
worry  about  his  job,  that  it  was  not  his  fauti. 
and  that  defendant  would  take  care  of  him.  is 
aa  to  a  collateral  issue,  and  therefore  not  sub- 
ject to  impeachment— Texas  Go.  t.  Strange, 
164  S.  W.  827. 

§  388  (Mo.App.)  In  a  personal  Injury  action, 
though  one  of  plaintiff's  witnesses  testified  be 
did  not  halloo  to  plaintiff,  he  cannot  be  im- 
peacbed  by  showing  that  he  told  one  K.  he  did 
halloo,  where  he  was  not  asked  whether  he  made 
the  statement— Bowman  v.  Marceline  Cktal  & 
Mining  Co.,  154  8.  W.  891. 

(393  (Tex.Cr,App.)  A  witness  may  not  be 
Impeadied  by  proof  of  testimony  i^ven  by  bin 
in  another  case,  having  no  connection  with  tbr 
issue  on  trial  or  any  testimony  of  the  witnen  is 
the  cfltM  at  bar.— BuJs  r.  Stftte,  164  &  W.  1010. 
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1410  (T«x.Cr.App.)  Under  White's  Ann.  Ck>de 
Cr.  Froc.  art.  698,  where  defendant  sought  to 
impeach  a  witness  for  the  state,  evidence  to 
support  hint  was  properly  admitted  111  rebuttal. 
—Pierce  t.  SUte,  154  S.  W.  658. 


WOMEN. 


See  Notarlei. 


WORDS  AND  PHRASES. 

"Acceptance."— First  Nat  Bank  v.  First  Nat 

Bank  iTenn.)  154  S.  W.  965. 
"Accomplice."— State  t.  Richardson  ^o.)  1S4 

S.  W.  735;  Cooper  t.  State  (Tex.  Cr.  App.) 

Id.  989. 

"Action."— Whalen  v.  Hopper's  Guardian  (Ky.) 

154  S,  W.  40. 
"Actions  for  debt." — Elder,  Dempster  &  Co.  v. 

St.  Louis  Southwestern  Ry.  Co.  of  Texas 

(Tex.)  164  S.  W.  975. 
"Also."— City  of  Ft  Smith  t.  Gunter  (Ark.) 

154  S.  W.  181. 
"Apprentice."— CitT  of  St  Lonia  T.  Bmder 

(Mo.)  154  S.  W.  88. 
"Asportation."— Adams  t.  CommoBwealth  (Ey.) 

154  S.  W.  381. 
"Bale."— WicfaiU  Falls  Compzesa  Co.  v.  W.  L. 

Moody  &  Co.  (Tel.  Civ.  App.)  154  S.  W. 

1032. 

"Barratry." — ^Thompson  &  Tucker  Lumber  Co. 

V.  Piatt  (Tex.  Civ.  App.)  154  S.  W.  268. 
"Bill  of  exchange."- First  Nat  Bank  v.  First 

Nat  Bank  (Tenn.)  154  S.  W.  965. 
"Business."— TbompsoD  r.  Langan  (Mo.  App.) 

154  S.  W.  808. 
"Charitable    institation."— Cumberland  Lodge, 

No.  8,  F.  &  A.  M.  V.  City  of  Nashville 

(Tenn.)  154  S.  W.  1141. 
"Children."— Parrish  T.-Burkley  (Ky.)  154  S. 

W.  11. 

"Cloud  on  title." — Dupree  v.  Savage  (Tex.  Civ. 

App.)  154  S.  W.  701. 
"Coal  mines."— Gordon  t.  MiHioD  (Ho.)  154  3. 

W.  99. 

"Conspiracy."— Cooper  t.  State  CTez.  Or.  App.) 

154  S.  \V.  989. 
"Contingent  remainder."— Slote  v.  Relss  (Ky.) 

154  S.  W.  405. 
"Contract  in  writing." — Elder,  Dempster  &  Co. 

T.  St.  Louis  Soutliwesteni  By.  Cb.  of  Texas 

(Tex.)  154  S.  W.  975. 
••Conversion." — Joseph  (Joldberger  Iron  Co.  t. 

Cincinnati  Iron  &  Steel  Co.  (Ky.)  154  S. 

W,  374;  Gnlf,  C.  &  S.  F.  Ry.  Co.  v.  Worth- 
am  (Tex.  Civ.  App.)  Id.  1071. 
'•Custodian."— State  t.  CummlDgs  (Mo.)  154  S. 

W.  725. 

"Deed."— St.  Catherine's  Cometery  t.  Fidelity 

Trust  Co.  (Ky.)  154  S.  W.  29. 
"Depot"— State  v.  Jasper  &  E.  R.  Co.  (Tex. 

Civ.  App.)  154  S.  W.  331. 
"Descendants."- Slote  v.  Relss  (Ky.)  154  S. 

W.  405. 

"Detinue."— Tiefel  Bros.  &  Winn  v.  Maxwell 

(Tex.  Civ.  App.)  154  S.  W.  319. 
•'Drainage  district"- Houck  v.   Little  River 

Drainage  Dist.  (Mo.)  154  S.  W.  739. 
"Dwelling  house."— Thompson  t.  Langan  (Mo. 

App.)  154  S.  W.  808. 
"Each  day."— Camberlnnd  Telephone  &  Tele- 

Rraph  Co.  v.  Hartley  (Tenn.)  154  S.  W.  mi. 
"Educational  institation."— Cumberland  Lodge, 

No.  8,  F.  &  A.  M.  T.  City  of  Naahville 

a'enn.)  154  &  W.  U41. 
"EnMged  in  business  of  selling  Intoxicants."- 

Wilson  T.  State  (Tex.  Cr.  App.)  164  S.  W. 

671. 

"Entert^Dment."— City  of  Ft  Smith  T.  Gun- 

ter  (Ark.)  154  S.  W.  181. 
"Estimated."- Wichita  Falls  Compress  Co.  t. 

W.  J^.  Moody  &  Co.  (Tex.  OIt.  App.)  154 

S.  W.  1032. 


'*Excluflively,"— Cumberland  Lodge,  No.  8,  F. 
&  A.  M.  V.  City  of  NaabvUle  (Tenn.)  l&l  S. 
W.  1141. 

"Express  malice."— Fessinger  v.  El  Paso  Times- 

Co.  (Tex.  C^v.  App.)  154  S.  W.  1171. 
"Express  trust"— St  Catherine's  Cemetery  v. 

Fidelity  Trust  Co.  (Ky.)  154  S.  W.  29. 
"Farm."— Morehead's   Ex'r  v.   ITrance  (Ky.) 

154  S.  W.  378. 
"Final  judgment"— Ga  rdner  v.  Gardner  (Tex. 

Civ.  App.)  154  S.  W.  1064. 
"Food."— State  v.  Lief  (Mo.)  154  S.  W.  1133. 
"Fraud."— Stonemets  v.  Head  (Mo.)  IM  S.  W. 

108:   Dupree  T.  Savage  (Tex.  Civ,  App.) 

Id.  J  01. 

"Heirs."- Blue  v.  Travis  (Ky.)  154  S.  W.  15. 
"Heirs  of  the  body."— Parrish  v.  Burkley  (Ky.) 

154  S.  W.  11. 
"Hotel."-City  of  Pt  Smith  v.  Gunter  (ArkO 

154  S,  W.  181. 
"House  for  public  entertainment"— City  of  Ft 

Smith  V.  Gunter  (Ark.)  154  S.  W.  181. 
"Immediately." — Wolffin-Luhring  Lumber  Co.  v. 

Mosely  (Ky.)  154  S.  W.  22. 
"Implied  malice."— Hendricks  v.  State  (Tex.  Cr. 

App.)  154  S.  W.  1005;  Fessinger  v.  El  Paso 

Times  Co.  (Tex.  Civ.  App.)  Id.  1171. 
"Ipso  facto."— Barber  Asphalt  Paving  Co.  v. 

Hayward  (Mo.)  154  S.  W.  140. 
"Judgment."— Danner    v.    Walker-Smith  Co. 

(Tex.  Civ.  App.)  154  S.  W.  295. 
"Judicial  officer."— Morgan  v.  Clements  (Ky.) 

154  S.  W.  370. 
"Juridical    days." — Commonwealth    v.  Ewald 

Iron  Co.  (iiy.)  154  S.  W.  981 
"Kindes  kinder."— Parrish  v.  Burkler  (Ky.) 

154  S.  W.  11. 
"Larceny."— Adams  T.  Gommonwealtk  (Ky.) 

154  S.  W.  381. 
"Lien."— Philip  Gruner  &  Bros.  Lamber  Ca 

Haitshom-Barber  Realty  &  BuildiDE  Go. 

(Mo.  App.)  154  S.  W.  846. 
"Long  account  "—Reed  v.  Toung  (Mo.)  154  S. 

W.  706. 

"Lottery."— State  v.  Becker  (Mo.)  154  S.  W. 
769. 

"Ministerial  officer." — Drifoos  v.  City  of  Jones- 

boro  (Ark.)  154  S.  W.  lOft.  ■ 
"MIsbranded."— State  v.  Lief  (Mo.)  154  ».  W. 

1133. 

"Murder  in  the  second  degree."— Hendricks  t. 

State  (Tex.  Cr.  App.)  154  S.  W.  1005. 
"Natural  heirs."- Naylor  v.  McRner  (Mo.)  164 

S.  W.  772. 

"Negligence." — Benton  v.  City  of  St  Louis 
(Mo.)  154  S.  W.  473;  St  Louis  South- 
western Ry.  Co.  of  Texas  v.  Moore  (Tex. 
Civ.  App.)  154  S.  W.  602;  Yellow  Pine  Pa- 
per Mill  Co.  V.  Wright,  Id.  1168. 

"Novation." — GausB-Ijflnftenberg  Hat  Co.  v.  Al- 
ley (Tex.  Civ.  App.)  154  S.  W.  1062. 

"Offpnse. "-Cooper  v.  State  (Tex.  Cr.  App.) 
154  S.  W.  989. 

"Official  misconduct"— Bolton  v.  State  (Tex. 
Cr.  App.)  154  S.  W.  HOT. 

"Ordinary  care."— Cumberland  R,  Co.  v,  Bnva 
(Ky.)  IM  S.  W.  929;  Louisville  &  N.  R. 
Co.  T.  Allen,  Id.  1095. 

"Other."— City  of  Ft  Smith  v.  Gunter  (Ark.) 
154  S.  W.  181. 

"Party  to  be  charged.**- Henry  v.  Reeser  (Ky.) 
154  S.  W.  371. 

"Policy."— State  T.  Hilton  (Mo.)  154  S.  W. 
729. 

"Policy  game."- Polk  v.  State  (Tex.  Cr.  App.) 

154  S.  W.  988. 
"Procuring  cause." — Park  v.  Culver  (Mo.  App.) 

154  S.  W.  806. 
"Property."— Dibert  v.  D'Arcy  (Mo.)  154  S.  W. 

1116. 

"Proximate  cause." — Kirby  Lumber  Co.  v^  Cun- 
ningham (Tex.  Civ.  App.)  154  S.  W.  2R8. 

"Public  officer."- State  v.  Hodges  (Ark.)  154  S. 
W.  506. 
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"Purely."— Cumberland  Lodge,  No.  8,  F.  &  A. 
H.  T.  City  of  NashTiUe  (Toiii.)  154  8.  W. 
1141. 

■••Regular  election."— McCreaiy    7,  WilUaJiu 

(Ky.)  154  S.  W.  417. 
"Begnlate."— Tolle  t.  Gttr  of  New  Bzaonfeli 

(Tex.  CIt.  App.)  154  S.  W.  845. 
■"Regulation."— Ci^  of  Ft  Smith  t.  Gunter 

(Ark.)  164  S.  W.  181. 
"Relevant"— Wells  Fargo  &  Go.  Express  v. 

Gentry  (Tei.  Giv.  App.)  154  S.  W.  863. 
"RepreBentation."— Palmer    v.    Welell  (Mo. 

App.)  154  S.  W.  433. 
-•ReBtaurant"— City  of  Ft  Sntlth  T.  Oonter 

(Ark.)  154  S.  W.  181. 
"Revenue  measure." — City   of  Ft  Smith  v. 

Gunter  (Ark.)  154  S.  W.  181. 
"Reversible  error."— Shinn  v.  United  Rya.  Co. 

of  St  Louis  (Mo.)  154  S.  W.  103. 
"RightB."— Barber  Asphalt  Paving  Co.  v.  Hay- 
ward  (Mo.)  154  S.  W.  140. 
'•Riparian."— Matagorda  Canal  Co.  v.  Markham 

Irr.  Co.  (Tex.  Civ.  App.)  154  S.  W.  1176. 
"Rule  of  property."- State  v.  Nashville  Baae- 

baU  Club  (Tenn.)  154  S.  "W.  1151. 
"Sale."— Hale  v.  Matteson  (Ark.)  154  S.  W. 

516. 

"Scheme  in  the  nature  of  a  lottery."— State  r. 

Becker  (Mo.)  154  S.  W.  769. 
-"Subornation  of  perjury."— State  v.  ^ciiaidsoii 

(Mo.)  154  S.  TV.  736. 
•'Sorety."-Dibert  t.  IVArcy  (Mo.)  164  S.  W. 

1116. 

"Tankage."— Jenkins  v.  Springfield  Reduction 
&  Chemical  Co.  (Mo.  App.)  154  S.  W.  832. 

"Third  party." — Harper  v.  McGoogan  (Ark.) 
154  S.  W.  1S7. 


"Trespaas.**— WInelov  t.  Oentfy  (Tsz.  Gir. 

App.)  154  S.  W.  260. 
"Trover."— rnefel  Bros.  &  Winn  v.  MaxweU 

(Tex.  Giv.  App.)  154  S.  W.  319. 
"True    statement  —St    Louis  Southwestern 

By.  Co.  of  Texas  T.  Griffin  (Tex.  Giv.  App.) 

154  8.  W.  583. 
"Use  of  a  residence  telephone."— Cumberland 

Telephone   &   Telegraph  Co.  v.  Hartley 

(Tenn.)  154  S.  W.  531. 
"Vested  remainder."—81ote  t.  Reiss  (Ky.)  154 

S.  W.  406. 

"Voluntary  manslaughter."— State  v.  Lewis 
_(Mo.)  154  S.  W.  716. 

"Weekly  for  two  weeks."— Walter  t,  Swaim 
(Axk.)  154  S.  W.  511. 

WORK  AND  LABOR. 

See  Electioo  of  Remedies,  S  10;  Judgment,  f 
587;  Mechamcs'  laens. 

WRITS. 

See  Attachment;  Certiorari;  Elections,  |  36; 
Execution;  Gamishment;  Elabeaa  Corpus; 
Injunction;  Mandamus:  Process;  Prohibi- 
tion;  Quo  Wamnto;  BepleTln:  Sequestra- 
tion. 

Of  error,  eee  Appeal  and  Brror. 

WRONGFUL  INJUNCTION. 

See  Injunction,  Sf  257,  261. 

YEAR. 

See  Landlord  and  Tenant 
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